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STAFFORD 

v. 

THE  MAYOR,   ALDERMEN  AND   COM- 
MONALTY OF  THE  CITY  OF  ALBANY. 

Damages  for  Widening  Street — Pkadings — As- 
sessment by  Jury — Immaterial  Issue — Replead- 
er — Irreg  uiarity — Practice. 

In  an  action  of  assumpsit,  brought  against  the 
corporation  of  Albany,  to  recover  the  amount  as- 
sessed by  a  jury  for  ground  taken  to  widen  a  street, 
pursuant  to  the  Act  of  the  4th  April,  1801  (24  seas., 
ch.  153),  the  declaration  set  forth  the  proceedings  of 
the  Mayor's  Court,  and  the  judgment  of  the  court 
confirming  the  assessment :  the  defendants  pleaded 
md  tiel  record,  on  which  issue  was  joined ;  and  after 
a  trial  by  record,  it  was  held  that  the  issue  was  im- 
material, and  a  repleader  was  awarded. 

After  the  assessment  of  damages  by  the  jury,  in 
the  case,  and  a  judgment  of  confirmation  thereon, 
the  Mayor's  Court  cannot  set  aside  the  assessment 
and  judgment,  on  the  ground  of  a  defect  in  the 
precept  for  summoning  the  jury. 

Citation— 2  Salk..  579. 

THIS  was  an  action  of  assumptnt.  The  dec- 
laration was  of  the  term  of  February, 
1809.  It  stated  that  the  Act  of  the  4th  April, 
1801,  did,  by  the  13th  section  thereof  (Laws, 
Vol.  II.,  153),  declare,  that  if  the  defendants 
should  require  the  ground  of  any  person  for 
streets,  &c.,  they  should  give  him  notice,  and 
2*]  treat  with  *him  for  the  same  ;  and  if  he 
shall  refuse  to  treat,  the  mayor  or  recorder, 
and  two  aldermen  should,  by  precept,  summon 
a  jury  for  the  Mayor's  Court,  to  inquire  and 
assess  the  damages  and  recompense  due  to  the 
owner,  &c.,  and  give  notice,  at  the  same  time, 
to  the  owner,  to  attend,  &c.,  and  the  jury  are 
required  to  be  sworn,  and,  having  viewed  the 
premises,  if  necessary,  to  assess  the  damages  ; 
and  the  verdict  of  such  jury,  and  the  judg- 
ment of  the  court  thereon,  and  the  payment 
of  the  sum  assessed,  or  a  tender  thereof,  shall 
be  binding  against  the  owner,  &c.,  and  the  de- 
fendants may  convert  the  property,  &c.  And 
that,  by  the  22d  section  of  the  said  act  (Laws, 
Vol.  II.,  p.  158),  it  was  further  declared,  that 
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after  such  damages  should  be  ascertained,  in 
manner  aforesaid,  the  amount  should  be  paid 
by  the  defendants  to  the  person  entitled  there- 
to, with  interest,  on  demand.  The  plaintiff 
then  averred  that  the  defendants  did,  on  the 
4th  day  of  October,  1808,  deem  it  necessary, 
in  order  to  widen  Lydeus  Street,  to  take  a 
piece  of  ground  belonging  to  the  plaintiff, 
bounded,  &c.,  and  that  after  notice,  and  re- 
fusal to  treat  for  the  same,  a  process  was  is- 
sued, pursuant  to  the  statute,  to  summon  a 
jury,  dated  4th  October,  1808,  to  appear  in  the 
Mayor's  Court  on  the  first  Tuesday  of  Novem- 
ber, 1808,  to  assess  the  damages  and  recom- 
pense due  to  the  plaintiff  ;  that  the  said  jury 
were  impaneled  and  returned,  and  did,  on  that 
day,  duly  assess  the  damages  to  the  plaintiff  for 
the  said  land,  to  $815,  which  assessment  was, 
by  the  said  court,  fully  confirmed  ;  whereupon 
the  defendants  became  liable  to  pay  that  sum, 
together  with  interest,  when  thereunto  re- 
quested, and  being  so  liable,  they  assumed, 
&c. 

There  were  two  other  counts,  more  general, 
but  to  the  same  effect. 

The  defendants  pleaded  to  the  first  count, 
no  such  record  of  assessment  and  judgment, 
and  to  the  other  counts,  non  asuumpxit. 

*Thc  plaintiff  replied  to  the  first  plea,  [*3 
that  there  is  such  a  record  of  assessment  and 
judgment  remaining  in  the  Mayor's  Court,  and 
this  he  is  ready  to  verify  by  the  record,  &c. 
On  the  trial,  by  record,  at  the  last  November 
Term,  the  following  evidence  was  given  to  the 
court : 

1.  The  precept  of  the  mayor  and  two  alder- 
men, for  the  jury,  dated  4th  October,  1808. 

2.  The  assessment  of  the  jury,  after  a  view 
of  the  premises,  specified  in  the  precept,  at 
$815. 

3.  A  rule  for  judgment,  that  the  same  be 
confirmed,  and  judgment  thereon — all  which 
appeared  by  the  record  of  the  proceedings  in 
the  Mayor's  Court,  on  the  first  of  November, 
1808,  held  before  the  recorder. 

4.  Record  of  proceedings  at  a  Mayor's  Court, 

I  3,'J 
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held  before  the  recorder,  the  7th  March,  1809, 
in  which  the  court  say:  It  appearing  to  the 
court  that  the  Common  Council  did,  on  the 
Uth  March,  1808,  resolve  that  Lydeus  Street 
should  be  widened,  and  that  certain  ground 
therein  specified  should  be  taken  for  the  pur- 
pose ;  and  it  further  appearing  that  the  venire, 
issued  as  aforesaid,  for  the  purpose  of  asses- 
sing the  damages,  did  describe  the  ground,  as 
therein  specified  ;  and  it  also  appearing  to  the 
court  that  the  said  venire  was  inconsistent  with 
itself,  in  the  description  of  the  laud,  and  that 
it  departed  from  the  requisitions  of  the  Com- 
mon Council,  in  comprehending  in  some  parts 
more,  and  in  some  parts  less  ground,  than  was 
required  by  the  resolution  of  the  Council ; 
thereupon  ordered  that  the  said  venire,  and  all 
proceedings  subsequent  thereto,  be  set  aside. 

5.  The  affidavit  of  Ebenezer  Smith,  stating 
that  he  was  one  of  the  jury  who  made  the  val- 
uation :     that  at  the  time  of  the  view,   the 
plaintiff  informed  the  jury  and  the  attorney 
for  the  defendants  that  the  quantity  of  land 
described  in  the  venire  would  not  be  sufficient 
to  form  a  straight  line  ;  that  the  city  surveyor, 
4*]  since  the  assignment,  *directed  where  to 
set  a  building  for  the  plaintiff,  and  in  doing  so, 
he  left  the  whole  of  the  land  taken  by  the  de- 
fendants, from  the  plaintiff,  in  Lydeus  Street. 

6.  The  affidavit  of  E.  Foote,  stating   that 
this  suit  was  commenced  on  the  30th  Decem- 
ber, 1808,  which  was  prior  to  the  application 
to  set  aside  the  proceedings   in  the  Mayor's 
Court. 

7.  The  affidavit  of  William  Fryer,   stating 
that  about  the  14».h  of  November  last,  a  peti- 
tion was  presented  to  the  defendants,  by  Will- 
iam M.  Diamond,  representing,  that  according 
to  the  said  assessment,  the  north  side  of  Lyde- 
us Street  would  not  be  straight ;  that  a  survey 
was  then  made  of  that  part  of  the  street,  and 
the  map,  according  to  which  the  assessment 
was  made,  was  found  to  be  incorrect. 

\[r.  Foot  for  the  plaintiff. 

Mr.  Hoffman,  contra,  cited  5  Com.  Dig. 
Record,  A;  6  Com.  Dig.,  173;  Co.  Litt.,  117 
b,  sec.  175,  260  a,  sec.  438  ;  Fortescue's  Rep., 
353  :  5  Comyns,  402  ;  Pleader,  E,  18  ;  Co. 
Litt.,  303  a;  3  Comyns,  336,  337;  1  Burr., 
5(>8;  4  Johns.  Rep.,  136. 

Per  Curiam.  The  judgment  of  the  Mayor's 
Court  in  March,  1809,  setting  aside  the  assess- 
ment, and  judgment  thereon,  by  reason  of 
some  defect  in  the  precept  for  summoning  the 
jury,  was  not  an  act  warranted  by  law.  The 
statute  does  not  require  that  the  precept  should 
specify  particularly,  by  metes  and  bounds, 
the  land  to  be  valued.  That  was  a  matter 
resting  in  evidence,  to  be  disclosed  upon  the 
the  trial.  By  the  appearance  of  the  parties  at 
the  trial,  ana  by  the  view  which  the  jury  had, 
the  mistakes,  if  any,  in  the  precept,  were 
waived  ;  and  especially,  since  the  defendants, 
by  their  counsel,  moved  for  judgment,  in  pur- 
suance of  the  inquest  found.  The  statute 
*>*]  makes  the  assessment  conclusive,  *and  the 
rights  of  the  parties  were  fixed-  when  this  suit 
was  commenced,  The  subsequent  interference 
of  the  court,  in  setting  aside  the  inquisition, 
by  reason  of  an  alleged  irregularity  or  defect 
iu  the  precept,  was  unauthorized,  and  cannot 
affect  the  validity  of  the  proceeding. 
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The  plaintiff  has  not  counted  on  these  pro- 
ceedings, as  on  a  record,  but  as  facts  which 
e  him  a  right  to  the  sum  assessed  against 
Ihe  corporation.  The  plea  of  mil  tiel record  is, 
therefore,  wholly  inapplicable  to  the  case,  and 
the  issue  is  immaterial.  An  immaterial  issue 
is  said  to  be,  where  that  which  is  materially 
alleged  by  the  pleadings  is  not  traversed, 
but  an  issue  is  taken  on  such  a  point  as  will 
not  determine  the  merits  of  the  cause.  If  this 
had  been  an  issue  to  the  country,  according  to 
the  case  of  Staple  v.  Hayden  (2  Salk.,  579),  a 
repleader  could  not  be  awarded  till  after  trial, 
because  the  fault,  of  the  issue  might  be  helped 
by  the  statute  of  jeofails ;  but  that  principle 
not  applying  to  an  issue  to  the  court,  we  are 
of  opinion,  that  this  issue  being  immaterial,  a 
repleader  must  be  awarded. 

Repleader  awarded. 

Cited  in— 7  Johns,,  544;  1  Wend.,  323;  22  Wend., 
411 ;  23  Wend.,  461 ;  2  Hill,  19;  67  N.  Y.,246  ;  1  Hun, 
14:  11  Barb.,  605;  15  Barb.,  46;  6  How.  Pr.,  486 ;  3  T. 
&  C.,  101 ;  4  How.  (U.  S.),  144,  146. 

See  20  Johns.,  269 ;  1  Wend.,  54. 


HEERMANCE  v.  VERNOY. 

Sale  of  Realty — Fixture,  what  is — Trespass — 
Purchase  of  Personalty —  Warranty  of  Title  by 
Vendor — Presumption —  Witness. 

It  seems,  that  a  stone  for  grinding  bark,  affixed  to 
a  mill,  called  a  bark-mill,  is  not  part  of  the  freehold, 
but  personal  property. 

Every  vendor  of  personal  property  is  considered 
as  warranting  the  title  of  the  thing  sold,  though 
there  is  no  express  warranty. 

A  person  who  has  sold  personal  property  is  not  a 
competent  witness  for  the  vendee  of  such  property, 
in  a  suit  brought  against  him  for  taking  it  away. 

If  A  enters  on  the  land  of  B,  without  his  permis- 
sion, to  take  a  chattel  belonging  to  A,  it  is  trespass. 

Citation— 3  East,  38. 

IN  error,  on  certiorari.  Vernoy  brought  an 
action  of  trespass  against  Heermance,  in 
the  court  below,  and  declared  that  the  defend- 
ant, on  the  20th  January,  1808,  *at,  &c.,  [*O 
with  force  and  arms,  broke  and  entered  the 
close  of  the  plaintiff,  and  broke  down  a  bark- 
mill  of  the  plaintiff,  and  broke  loose  a  mill- 
stone fastened  to  the  freehold  in  the  said  mill, 
and  took  and  carried  it  away,  together  with 
the  iron  bands,  and  bolts  wherewith  the  same 
had  been  fastened  in  the  mill  to  the  freehold, 
and  trod  down  the  soil,  and  30  sticks  of  timber 
and  wood  of  the  said  mill  took  and  carried 
away,  &c. 

The  defendant  pleaded  not  guilty.  The 
cause  was  tried  by  a  jury,  at  the  request  of  the 
defendant  below.  The  plaintiff,  Vernoy, 
proved  that  the  defendant  entered  and  broke 
loose  the  millstone  from  the  bark-mill,  which 
was  fixed  and  fastened  to  an  axis,  in  the  usual 
manner,  with  iron  bolts  and  bands,  and  car- 
ried it  away,  with  the  iron  fastenings. 

The  defendant  offered  a  witness  to  prove 
that  he  (the  witness)  and  others  had  sold  the 
premises  to  the  plaintiff,  and  had  verbally  ex- 
cepted  the  tanning-mill,  and  had  since  sold  it 
to  the  defendant.  The  plaintiff  objected,  the 
witness  was  interested,  as  he  had  given  the 


NOTE.— Sale*—  Warranty  of  title  of  personal  prop- 
erty.   See  Defreeze  v.  Trumper,  1  Johns.,  274,  note. 
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plaintiff  a  bond  of  indemnity,  that  a  certain  ! 
minor,   having  an  undivided   interest  in  the  | 
premises,  should,  when  of  age,  ratify  the  sale, 
and  release  to  the  plaintiff  all  his  interest,    for 
the  consideration  paid  by  the  plaintiff  to  the 
witness.     The  facts,  as  to  the  interest,  being 
admitted,  the  judge  rejected  the  witness. 

Another  witness  was  then  offered  to  prove 
the  same  facts.  He  was  objected  to  as  being 
one  of  the  persons  who  had  executed  tlie  deed 
of  the  premises  to  the  plaintiff,  and  this  being 
admitted,  he  was  also  rejected,  as  his  evidence 
was  inadmissible. 

The  defendant,  having  no  other  evidence  to 
offer,  the  jury  found  a  verdict  for  the  plaint- 
iff for  $18. 

Mr.  Hawkins,  for  the  plaintiff  in  error,  con- 
tended, 1.  That  the  two  witnesses  who  had 
7*J  been  rejected  were  competent,  *and  ought 
to  have  been  admitted.  (1  Peake's  Law  of  Ev., 
98;  3  Term  Rep.,  27 

2.  That  the  stone  for  grinding  bark  was  per- 
sonal property,  and  having  been  expressly  ac- 
cepted by  the  plaintiff  in  error,  at  the  time  he 
sold  the  freehold,  he  had  a  risrht  to  take  it 
away.  He  cited  2  Str.,  1141  ;  1  Salk.,  368; 
Holt's  Rep.,  65,  S.  C.;  Cooke's  case  (Moore,. 177, 
178);  1  Roll.  Rep.,  216;  Owen.  Rep.,  70,  71; 
4  Co.,  64  a  ;  1  Atk.,  477  ;  3  Atk.,  13  ;  3  East, 
38. 

Mr.  L.  Elmendorf,  contra,  contended  that 
the  evidence  of  a  parol  exception  was  inad- 
missible ;  that  everything  attached  to  the  free- 
hold passed  by  the  deed,  and  the  stone  was  a 
fixture  to  the  mill  ;  that  the  plaintiff  in  error 
had  no  right  to  go  on  the  land  of  another,  with- 
out a  license,  which  ought  to  be  pleaded.  (Co. 
Litt.,  282,  283.)  Nor  can  a  witness  contradict 
his  own  deed.  (2  Atk.,  383..  228,  558.)  Besides, 
the  witnesses  were  interested,  having  given 
a  deed  for  the  land  ;  and  one  of  them  had  also 
given  a  bond  of  indemnity,  that  one  of  the 
heirs  should  execute  a  deed  to  the  purchaser. 

Per  Curiam.  By  the  evidence  given  for  the 
plaintiff  below,  he  sufficiently  proved  the  tres- 
pass he  had  alleged  ;  and  if  the  two  witnesses 
offered  by  the  defendant,  in  his  defense,  were 
incompetent,  by  reason  of  interest,  then  the 
cause  of  action  remained  good.  The  two  wit- 
nesses had  jointly  sold  the  land,  on  which  the 
bark-mill  stood,  to  the  plaintiff,  and  they  had 
sold  the  bark-mill  to  the  defendant.  They  must 
have  sold  it  as  personal  property,  because  the 
same  was  excepted  by  parol,  out  of  the  sale  of 
the  land,  and  sold  by  parol  to  the  defendant. 
These  we  are  to  consider  as  facts,  assumed  and 
offered  to  be  proved  by  the  defendant,  when 
he  produced  his  witnesses.  According  to  the 
doctrine,  which  is  fully  and  learnedly  dis- 
cussed in  the  case  of  Elweav.  Man  (3  East,  38), 
it  seems  to  be  the  better  opinion  that  the  mill 
J$*J  *was  personal  property  ;  for  the  millstone, 
with  the  building  covering  it,  was  accessory  to 
the  tanning  business,  a  matter  of  a  personal  nat- 
ure. But  it  is  not  requisite  to  decide  this  point 
now.  It  is  sufficient  for  the  present  case,  to  ob- 
serve that  the  defendant  below  considered  the 
bark-millstone,  with  its  iron  fastenings,  as  per- 
sonal property,  by  purchasing  the  same,  with- 
out writing,  from  a  person  who  had  already 
sold  the  land  on  which  they  wore  placed  to 
another,  and  made  a  parol  exception  of  them, 
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at  the  time  of  the  sale.  On  the  ground  taken 
by  the  defendant  himself,  when  he  offered  his 
two  witnesses,  they  were  incompetent.  Every 
man  is  considered  as  warranting  the  title  of 
personal  property  which  he  sells,  though  there 
be  no  express  warranty  for  that  purpose.  The 
witnesses  were  then  interested  in  defending 
the  title  set  up  by  the  defendant,  as  they  stood 
behind  him,  and  were  responsible  to  him,  if  it 
failed. 

The  entry  upon  the  land  of  the  plaintiff  was, 
at  all  events,  a  trespass  ;  and  if  the  defendant 
showed  no  title  to  the  millstone,  the  taking  it 
away  was  a  substantial  injury,  which  well  war- 
ranted the  verdict,  and  the  judgment  below 
ought  to  be  affirmed. 

Judgment  affirmed. 

Fixture,  what  is.  Distinguished— 20  Johns.,  30;  11 
Barb.,  57. 

Cited  in— 5  Cow.,  327 ;  20  Wend.,  639 ;  1  Denio,  102. 

Implied  warranty  of  title.  Cited  in— 6  Cow.,  491 ;  7 
Cow.,  321 ;  19  Wend.,  294 ;  24  Wend.,  103 ;  5  N.  Y.,  98 ; 
26  N.  Y.,  230 ;  3  Barb.,  329 ;  51  Barb.,  541. 

Witness — Vendor— Competency.  Cited  in — 5  Denlo, 
185. 

Trespass.  Cited  in— 14  Johns.,  407 ;  15  Wend.,  553 ;  9 
Barb.,  656  ;  1  Hilt.,  40. 


*JENNER  P.  JOLIFFE. 


[*9 


1.  Attachment — Destruction  of  Property  in  Pos- 
session of  Bailiff— Liability  of  Bailiff— Of 
Plaintiff.  2.  Evidence — Confession  of  Plaint- 
iff— Record. 

A  raft  of  timber  belonging  to  A  was  taken  out  of 
his  possession  by  B,  who  professed  to  act  as  a  bailiff, 
under  process  of  attachment  at  the  suit  of  C,  and 
while  the  timber  was  in  the  possession  of  B  and  his 
agents,  a  storm  came  and  carried  away  a  part  of  the 
raft,  and  which  was  lost.  In  an  action  of  trover, 
brought  by  A  against  C,  it  was  held  that  the  timber, 
while  in  the  possession  of  B,  being  in  the  custody  of 
the  law,  the  defendant  was  not  answerable  for  the 
loss  of  it,  happening  without  the  negligence  of  the 
officer. 

It  seems  that  the  confession  or  admission  of  the 
plaintiff,  that  the  timber  was  taken  by  a  bailiff  under 
an  attachment,  is  not  sufficient  evidence  of  the  at- 
tachment, but  that  the  record  itself  ought  to  have 
been  produced  by  the  defendant. 

Citations— 2  Cai.,  326 ;  Oo.  Car.,  541 ;  Hard.,  399 ;  1 
Ld.  Raym.,  114. 

THIS  was  an  action  of  trover,  brought  for 
the  recovery  of  a  quantity  of  timber,  be- 
longing to  the  plaintiff,  converted  by  the  de- 
fendant, at  the  city  of  Quebec,  in  the  Prov- 
ince of  Lower  Canada.  The  cause  was  tried 
before  the  Chief  Justice,  at  the  Clinton  Circuit, 
on  the  4th  day  of  July.  1809. 

At  the  trial,  the  plaintiff  proved  that  in  the 
month  of  June,  1808,  after  the  arrival  of  his  raft 
of  timberat  Quebec,  it  was  taken  away  from  the 
plaintiff,  and  certain  men  were  placed  to  guard 
the  raft,  to  prevent  any  person  intermeddling 
with  it.  The  witness  heard  the  defendant  say 
to  the  plaintiff  that  he  had  got  the  possession 
of  the  raft  ;  and  thought  he  had  heard  the 
plaintiff  say  that  the  raft  was  attached  by  a 
bailiff,  and  that  the  attachment  was  taken  out 
at  the  suit  of  Joliffc.  the  defendant  in  this 
cause. 

Another  witness  testified  that  he  had  heard 
the  defendant  say  that  he  had  the  possession  of 
the  raft ;  and  that  a  certain  person  came  to  the 
raft,  and  declared  himself  a  bailiff,  and  said 
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that  he  had  an  attachment,  at  the  suit  of  the 
defendant,  against  the  raft,  which  he  seized, 
and  put  some  men  on  the  raft  to  guard  it. 
While  the  raft  was  so  kept  and  guarded,  a 
storm  came,  and  part  of  the  timber,  about  four 
thousand  feet,  was  carried  away,  and  wholly 
lost.  While  the  raft  was  so  kept  and  detained, 
and  before  the  loss  of  some  of  the  timber,  the 
plaintiff  requested  of  the  bailiff  and  men  on 
the  raft,  and  Joliffe,  the  liberty  to  take  it  away 
to  a  safe  place,  which  they  refused. 

All  the  witnesses,  on  being  questioned, 
denied  any  knowledge  that  the  person  who 
took  the  raft  was  an  officer. 
1O*]  *The  counsel  for  the  defendant  con- 
tended that  there  was  no  evidence  of  a  conver- 
sion ;  the  possession  which  Joliffe  had  confess- 
ed was  the  possession  obtained  by  the  attach- 
ment ;  and  of  course  the  timber,  when  the  loss 
happened,  was  in  the  custody  of  the  law.  The 
Chief  Justice  was  of  the  same  opinion,  but 
permitted  the  counsel  for  the  plaintiff,  at  his 
request,  to  sum  up  the  evidence  to  the  jury, 
on  the  fact,  whether  the  raft  was  in  the  custody 
of  the  law,  or  in  the  possession  of  the  defend- 
ant. 

Another  witness  on  the  part  of  the  defendant 
testified  that  he  heard  the  plaintiff  say,  several 
times,  that  his  raft  was  attached  by  a  bailiff, 
at  the  suit  of  the  defendant ;  that  there  was  a 
court  held,  and  the  cause  was  entered  in  the 
city  of  Quebec  ;  that  the  parties  both  attended, 
and  Jenner  told  him  the  trial  was  adjourned. 

The  plaintiff  contended  that  there  was  not 
sufficient  proof  that  the  raft  had  been  attached  ; 
that  it  was  necessary  that  the  record  of  the 
proceedings  should  be  produced  in  evidence. 
The  Chief  Justice  charged  the  jury,  that  if 
they  believed  the  raft  was  attached,  they 
ought  to  find  for  the  defendant ;  as  he  could 
not  be  responsible  for  the  loss,  while  the  timber 
was  in  custody  of  the  law,  and  that  the  taking 
it,  in  that  manner,  did  not  amount  to  a  conver- 
sion, and  that,  in  his  opinion,  the  confession 
of  Jenner,  as  to  the  attachment,  was  legal  evi- 
dence, without  producing  the  record,  or  other 
documents  ;  but  it  was  matter  of  fact  for  them 
to  determine,  and  if  they  believed  otherwise, 
they  would  find  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $1,400  damages. 

A  motion  was  made  for  a  new  trial,  because, 
as  there  was  sufficient  proof  that  the  timber 
was  taken  by  a  bailiff,  under  the  attachment, 
1 1*]  the  defendant  could  not  *be  answerable 
for  any  loss  happening  while  the  property  was 
in  the  custody  of  the  law  ;  and  because  the 
verdict  was  against  law  and  evidence. 

Mr.  Z.  R.  Sliepherd,  for  the  plaintiff.  1. 
The  voluntary  confession  of  a  party  is  the 
highest  evidence.  (Hall  v.  Phelps,  2  Johns. 
Rep.,  451.  But  see  Fox  &  Payne  v.  Reid,  3 
Johns.  Rep.,  477.)  Where  a  party  voluntarily 
admits  a  fact  to  exist,  such  a  parol  confession 
is  sufficient,  though  it  may  be  proved  by 
written  documents,  which  are  in  general,  the 
highest  evidence.  There  is  a  distinction  be- 
tween parol  evidence,  to  prove  a  written  docu- 
ment, and  evidence  of  the  confession  of  the 
partv  as  to  the  fact,  which  such  written  docu- 
ments would  prove.  Why  should  the  defendant 
be  required  to  produce  a  written  document  to 
prove  a  fact  which  the  plaintiff  has  admitted  ? 


The  object  is  not  to  know  whether  the  process 
was  according  to  the  forms  of  law  in  Canada  ; 
but  merely  whether  the  property  was  taken  by 
a  legal  officer,  by  virtue  of  legal  process.  It 
would  be  difficult  and  burdensome  on  the  de- 
fendant to  compel  him  to  prove  that  all  the 
proceedings  were  conformable  to  the  laws  of 
Canada. 

If  it  is  proved  that  the  property  was  in  the 
custody  of  the  law,  at  the  time  it  was  lost, 
there  is  no  evidence  of  a  conversion,  and  the 
defendant  cannot  be  made  answerable. 

Mr.  Foot,  contra.  The  defendant,  on  appli- 
cation to  him  to  have  the  raft  removed  to  a 
place  of  safety,  admitted  that  he  was  in  pos- 
session, and  that  was  sufficient  to  entitle  the 
pluintiil'  to  recover.  The  bailiff  and  his  men 
were  the  agents  of  the  defendants. 

It  was  left  to  the  jury,  as  a  matter  of  fact, 
whether  the  raft  was  in  the  custody  of  the  law, 
or  in  the  possession  of  the  defendant ;  there 
was  evidence  on  both  sides  ;  and  the  jury  have 
passed  on  the  facts  submitted  to  their  decision. 

*The  confession  of  a  party  can  never  [*12 
supercede  the  necessity  of  producing  a  record. 
Suppose  an  action  of  debt  on  a  judgment,  and 
mil  tiel  record  pleaded,  proof  of  the  confession 
of  the  defendant  that  there  was  such  a  record 
would  not  be  sufficient,  without  producing  the 
record  itself. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court  : 

That  the  timber  was  the  property  of  the 
plaintiff  is  not  denied.  It  was  taken  out  of  his 
possession  by  a  person  professing  to  act  as 
bailiff,  under  process  of  attachment,  in  a  suit 
brought  by  the  defendant  against  the  plaintiff. 
It  was  proved,  by  several  witnesses,  that  the 
defendant  acknowledged  that  he  was  in  pos- 
session of  the  timber;  and  it  was  further  proved 
that  while  the  timber  was  thus  held,  a  storm 
came  and  carried  away  about  four  thousand 
feet  of  it,  which  was  wholly  lost.  The  liability 
of  the  defendant  must,  "therefore,  depend 
upon  the  validity  of  the  authority  under  which 
he  took  the  possession.  The  only  evidence  of 
the  existence  or  the  attachment  is  that  which 
arises  from  the  confession  of  the  plaintiff — that 
his  raft  was  attached  by  a  bailiff,  at  the  suit 
of  the  defendant.  If  the  loss  of  the  timber 
happened  while  it  was  held  under  the  attach- 
ment, and  without  the  negligence  of  the  officer, 
the  defendant  ought  not  to  be  responsible  for 
it.  The  loss  was  occasioned  by  a  peril,  the  conse- 
quences of  which  the  law  would  not  cast  upon 
the  defendant.  The  property  was  in  the 
custody  of  the  law.  But  the  proof  of  the  ex- 
istence of  the  attachment,  I  think,  ought  not 
to  have  been  admitted,  nor  deemed  sufficient 
to  establish  the  fact.  It  was  matter  of  record, 
and  capable  of  higher  and  more  satisfactory 
proof. 

The  confessions  of  a  party  have  never  been 
considered  competent  evidence  of  the  execu- 
tion of  a  specialty,  and  much  less  ought  they 
to  be  admitted  as  proof  of  matters  *of  [*13 
record.  The  seizure  under  the  attachment  was 
set  up  by  way  of  justification,  and  the  defend- 
ant was  bound  to  furnish  the  highest  evidence 
the  nature  of  the  case  would  admit  of  the  ex- 
istence and  legality  of  the  attachment. 

Some  difficulty  arises,  however,  in  the  case, 
JOHNS.  REP.,  6. 
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in  consequence  of  the  manner  in  which  it  was 
conducted,  and  the  ground  taken  by  the  jury. 
The  objection  appears  to  have  been  made  to 
the  competency  of  the  evidence  when  it  was 
introduced.  After  the  testimony  was  closed, 
the  plaintiff's  counsel  objected  that  there  was 
not  sufficient  proof  that  the  timber  had  been 
attached  ;  that  it  was  necessary  to  produce  a 
record  of  the  proceedings. 

No  opinion  of  the  judge  on  the  question  ap- 
pears to  have  been  given,  except  in  the  charge 
to  the  jury.  The  defendant,  therefore,  had  no 
opportunity  to  produce  other  testimony  even  if 
he  had  it  in  his  possession  ;  and  such  production 
was  rendered  unnecessary,  by  the  direction  of 
the  judge  to  the  jury,  that  the  defendant  had 
already  sufficiently  established  the  attachment. 
Under  this  direction,  the  defendant  had  a  right 
to  take  it  for  granted  that  the  verdict  would 
be  in  his  favor.  And  if  the  judge  was  incor- 
rect, as  to  the  sufficiency  of  the  proof,  and  a 
new  trial  should  be  granted,  he  would  then 
have  an  opportunity  of  producing  the  record. 

The  jury,  however,  it  appears,  founded 
their  verdict  upon  an  entirely  different  point, 
to  wit,  that  the  timber  was  in  the  possession  of 
the  defendant,  and  not  in  the  custody  of  the 
law.  The  defendant,  therefore,  by  the  course 
the  cause  took,  is  altogether  precluded  from 
an  opportunity  of  producing  the  record  of  the 
proceedings  under  the  attachment.  The  judge 
considered  the  confessions  of  the  plaintiff  com- 
petent evidence  of  the  attachment,  and  suffi- 
cient to  exonerate  the  defendant.  The  jury 
have  put  the  proceedings  under  the  attach- 
14*]  ment  *altogether  out  of  view,  and  have 
given  a  verdict  against  the  defendant,  merely  | 
on  the  .ground  of  his  having  possession  of  the 
plaintiff's  property. 

Had  the  jury  pursued  the  directions  of  the 
judge,  with  respect  to  the  proof  of  the  attach- 
ment, the  verdict  must  have  been  for  the  de- 
fendant. The  case  being  involved  in  consid- 
erable difficulty  and  obscurity,  we  think  the 
end  of  justice  will  be  best  advanced  by  send- 
ing the  cause  back  for  another  trial.  The  mo- 
tion is,  therefore,  granted,  on  payment  of  costs 

New  trial  granted. 

Liability  of  sheriff  for  loss  or  destruction  of  prop- 
erty levied  on.  Cited  in—5  Hill.  582 ;  21  N.  Y..  105  ;  27 
N.  Y..  238;  48  N.  Y.,  495;  58  N.  Y.,  Ill:  44  Barb.,  488; 
25  How.  Pr..  281 :  43  How.  Pr.,  87  ;  47  How.  Pr.,  267; 
3  Me  Loan,  355,  544.  ' 

Justification  of  neizure  under  statute.  Cited  in — 16 
Wend.;  526 ;  23  Wend.,  465  ;  5  Duer,  444. 

Confexxion,  when  will  not  Hupidy  nmixxtiinx  of  doru- 
ment.  Cited  in— 10  Johns.,  249 ;  8  Wend.,  4H« ;  15 
Wend.,  143;  3  Keyes,  443;  13  Hun,  577;  B  Barb.,  82; 
14  Harb.,  184;  5  Leg.  Obs.,  140;  Hemp.,  214. 


PRATT  r.  HACKETT. 

Debt  on  liond — Arbitration — Airard  tn  fa  Delir- 
e red  on  or  Before  Certain  Day — Pleading*. 

The  submission  to  arbitration  was  so  that  the 
award,  &e.,  should  be  delivered  to  the  parties  in  dif- 
ferenee,  on  Of  before  a  eertaiii  day  ;  in  tin  uetion  on 
the  txmd,  the  defendant  pleaded  that  no  award  was 
ready  to  be  delivered  to  the  parties,  &e.,  and  the 
plaintiff  replied,  that  though  no  award  \vns  ready 
to  be  delivered  to  the  defendant,  yet  that  an  award 
was  made,  and  ready  to  be  delivered  to  the  pliiint- 
iff.  and  was  delivered  to  him;  this  replication,  on 
demurrer,  was  held  bad. 

The  authority  given  by  the  Hiibniitwion  must  IK- 
strietly  pursued. 

JOHNS.  HEP.,  6. 


Citations— 2  Cai.  320,  326;  Cro.  Car.,  541;  Hard., 
399 ;  1  Ld.  Raym.,  114. 

rpHIS  was  an  action  of  debt,  on  an  arbitra- 
-l  tion  bond  conditioned  to  abide  and  per- 
form the  award  of  three  arbitrators  named,  or 
any  two  of  them,  to  be  made  in  writing,  under 
their  hands  and  seals,  ready  to  be  delivered  to 
the  parties  in  difference,  on  or  before  the  20th 
December,  1808. 

The  defendant  pleaded,  1.  No  award.  2. 
That  no  award  under  the  hands  and  seals  of 
the  arbitrators,  or  any  two  of  them,  was,  on 
or  before  the  20th  December,  1808,  ready  to 
be  delivered  to  the  defendant,  &c. 

The  plaintiff  replied  to  the  first  plea,  setting 
forth  the  award  ;  to  the  second  plea,  that  al- 
though it  was  true,  no  award  of  the  arbitra- 
tors, or  any  two  of  them,  under  their  hands 
and  seals,  was,  on  or  before  the  said  20th  day 
of  December,  ready  to  be  delivered  to  the  said 
defendant  ;  yet  that  the  said  arbitrators,  be- 
fore tjiat  day,  *to  wit,  on,  &c.,  having  [*15 
taken  on  themselves  the  burden  of  the  award, 
&c.,  made  and  published  their  award,  under 
their  hands  and  seals,  upon  the  premises,  ready 
to  be  delivered  to  the  plaintiff,  and  did,  in 
fact,  on  the,  &c.,  deliver  their  said  award  to 
the  plaintiff,  &c.  (setting  forth  the  award). 

To  this  replication  there  was  a  general  de- 
murrer and  joinder. 

Mr.  Weston,  in  support  of  the  demurrer. 
The  delivery  of  the  award  to  both  parties  is, 
by  the  terms  of  the  submission,  a  condition 
precedent  to  any  right  of  action  on  the  award, 
The  arbitrators  are  bound  to  pursue  the  terms 
of  the  submission.  The  submission  is  their 
authority,  and  it  must  be  strictly  observed 
If  it  had  been  that  the  award  should  be  by  in- 
denture, it  would  have  been  requisite  that  the 
award  should  be  indented. 

In  Block  v.  Palgrave  (Cro.  Eliz. ,  797,  885  ;  S. 
P.,  1  Ld.  Raym.,  115;  Kyd.,  115,  116),  where 
the  submission  was  that  the  award  was  to  be 
delivered  to  either  of  the  parties,  it  was  de- 
cided that  it  must  be  delivered  to  both. 

Mr.  Skinner,  contra.  Agreements  of  this 
kind  are  not  to  be  taken  strictly,  but  are  to  be 
construed  largely  and  liberally.  (1  Bac.  Abr., 
Arbit.,  B.)  The  delivery  of  the  award  to  each 
party  does  not  affect  or  touch  the  merits  or 
the  right  of  action  under  the  award. 

It  is  enough  to  deliver  the  award  to  the 
party  in  whose  favor  it  is  given. 

The  cases  cited  do  not  establish  a  contrary 
doctrine  :  they  turn  on  the  construction  of  the 
words  "  either  "  and  "  or." 

KKNT,  Ch.  J.  In  the  case  of  Munro  v.  Al- 
laire (2  Caines,  320,  326),  it  was  decided  that  it 
was  not  necessary  to  aver  that  the  award  was 
ready  to  be  delivered,  but  it  was  sufficient  to 
*alle<re  that  the  arbitrators  made  and  |*Ht 
ptil  lislied  this  award,  and  the  delivery  would 
be  implied. 

Mr.  Skinner.  That  case  does  not  decide  the 
point  now  raised,  for  the  replication  states 
that  Iho  award  was  ready  to  be  delivered  to 
the  plaintiff. 

Per  duriam.  The  demurrer  in  this  case  is 
well  taken.  The  authority  given  by  the  sub- 
mission must  be  pursued.  As  the  bond  pro- 
vided that  the  award  must  be  ready  to  be 
delivered  to  the  parties,  it  is  no  award  until  it 
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is  so  ready  ;  and  though  the  cases  (2  Caines, 
326  ;  Cro.  Car.,  541  ;  Hard.,  399  ;  1  Ld. 
Raym.,  114),  have  gone  so  far  as  to  hold  that 
the  making  of  the  award  was  presumptive 
evidence  that  it  was  ready  for  delivery,  yet 
here  that  presumption  is  destroyed  by  the 
direct  averment  in  the  replication  that  the 
award  wa.s  not  ready  for  delivery  to  the  de- 
fendant, but  was  only  ready  for  delivery  to 
the  plaintiff. 

Judgment  for  the  defendant. 

Distinguished-**  N.  J.  L.,  25. 
Cited  in-10  Johns.,  145 :  1  Hill,  323 ;  65  N.  Y.,  170  ; 
30  Barb..  485;  54  Mo.,  197. 


JACKSON,  ex  dem.  BROTT  ET  AL., 

v. 
HUNT. 

Sjjectment — Agreement — Statute  of  Limitation — 
Adverse  Possession. 

Where  A,  by  direction  of  B,  entered  on  land  in 
1779,  which  C  claimed  as  his  own ;  and  he  wrote  a 
letter  to  B,  who  also  claimed  it,  that  when  the  times 
became  more  peaceable,  he  and  C  would  have  it 
surveyed,  and  if  the  land  belonged  to  C,  A  should 
pay  him  rent,  &c.  In  an  action  of  ejectment, 
brought  by  C,  it  was  held  that  this  letter  merely 
suspended  the  operation  of  the  statute  of  limita- 
tions during  the  war ;  and  that  there  having  been 
more  than  twenty  years'  adverse  possession  since 
1783,  C  could  not  recover. 

THIS  was  an  action  of  ejectment  for  land, 
being  part  of  lot  No.  21,  in  Hoosick  pat- 
ent. The  cause  was  tried  at  the  Rensselaer 
Circuit,  in  September,  1809. 

It  was  admitted  that  the  title  to  the  prem- 
ises was  in  the  lessors,  and  that  the  plaintiff 
17*]  must  recover,  unless  *those  under  whom 
he  claimed  had  done  some  act  by  which  he 
was  concluded. 

The  defendant  proved  that  one  Peter  Lant- 
man  entered  on  the  premises  in  question,  in 
the  year  1779,  or  about  that  time,  as  tenant  to 
Garrit  Van  Sante,  and  that  he,  and  those 
claiming  under  him,  had  been  in  possession 
ever  since. 

An  aged  witness  testified  that  about  35  years 
ago  he  was  employed  by  Garrit  Van  Sante,  as 
surveyor,  to  run  out  lot  No.  21  ;  that  Brott, 
one  of  the  lessors,  agreed  to  go  with  him,  but 
finding  he  was  to  traverse  every  part  of  the 
river,  he  left  him  ;  that  after  the  survey  was 
completed,  Brott  appeared  satisfied  During 
five  years  afterwards  he  often  conversed  with 
Brott  about  the  line  run,  which  was  a  division 
line  between  Van  Sante  and  Brott,  and  the 
latter  never  expressed  any  dissatisfaction. 

The  plaintiff's  counsel  produced  in  evidence 
the  following  letter  from  Van  Sante  to  Brott, 
dated  July  13,  1779  : 

"MR.  DANIEL  BROTT  : 

"  I  have  understood  from  Peter  Lantman 
that  you  think  it  is  your  land  where  he  is  gone 
to  live,  but  by  the  chart  of  Hoosick,  and  by 
survey,  must  say  jrou  are  mistaken.  But,  not- 
withstanding, he  must  go  and  live  there.  And 
if  this  sorrowful  time  is  past,  that  man  may 
live  peaceably,  then  you  and  I  will  have  it 
surveyed,  and  if  it  is  yours,  so  he  may  pay 
you  rent,  and  if  part  is  vours  and  part  mine, 
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then  I  will  sell  that  part  of  mine  to  you,  or 
otherwise  buy  from  you  so  as  may  best  suit 
you. 
(Signed)  "  GARRIT  VAN  SANTE." 

A  verdict  was  then  taken  subject1  to  the 
opinion  of  the  court. 

*The  only  question  was  as  to  the  con-  [*18 
struction  of  the  letter  from  Van  Saute. 

Mr.  Foot,  for  the  plaintiff,  contended  that 
the  letter  acknowledged  the  right  of  Brott.  or, 
at  least,  suspended  the  operation  of  the  stat- 
ute of  limitations  indefinitely. 

Mr.  Van  Vechten,  contra,  insisted  that  the 
letter  merely  suspended  the  statute  until  the 
war  was  terminated,  in  1783,  and  that  from 
that  time  it  would  begin  to  run  against  the 
lessors. 

Per  C'uriam.  Lantman  entered  under  Van 
Sante,  who  claimed  the  land  as  his  own,  for 
he  tells  Brott  that  he  was  mistaken  in  think- 
ing the  land  to  be  his,  and  that  Lantman  must 
go  and  live  there.  The  letter  of  Van  Sante, 
if  it  had  any  effect,  only  suspended  the  opera- 
tion of  the  statute  of  limitations  during  the 
war.  Before  1783  Van  Sante  claimed  and 
possessed  the  land  as  his  own  ;  and  the  stat- 
ute of  limitations  had  run  out  before  the  com- 
mencement of  this  suit.  Judgment  must  be 
rendered  for  the  defendant. 

Judgment  for  the  defendant. 


•JACKSON, 


and 


ex    dem.     BURR 
O'REILLY, 

v. 
SHEARMAN. 


Practice  —  Evidence  —  Notice  to  Produce  Paper  at 
Trial  —  Confession  of  a  Party  as  to  Title  to 
Realty. 

Where  the  defendant,  in  an  action  of  ejectment, 
previous  to  the  circuit  in  1808,  gave  notice  to  the 
lessor  of  the  plaintiff  to  produce  a  certain  lease  in 
the  possession  of  his  attorney  at  the  trial,  and  the 
cause  was  not  tried  until  a  subsequent  circuit,  in 
June,  1809,  when  the  lease  not  being  produced,  being 
then  in  the  Court  of  Chancery  ;  it  was  held  that  the 
notice  was  not  confined  to  the  circuit  of  1808,  but 
extended  to  the  time  of  trial,  whenever  it  should 
take  place  ;  and  that  as  it  did  not  appear  but  that 
the  plaintiff  might  have  produced  it  at  the  trial,  the 
defendant  might  give  parol  evidence  of  its  con- 
tents. 

The  acknowledgments,  or  confessions,  of  a  party, 
as  to  title  to  real  property,  though  they  may  be 
good  to  support  a  tenancy,  or  to  satisfy  doubts  in 
cases  of  possession,  yet  they  are  not  to  be  received 
against  written  evidence  of  title. 

THIS  was  an  action  of  ejectment  for  50  acres 
of  land,  in  Cambridge,  being  part  of  lot 
No.  3  in  the  second  survey  of  lot  No.  77,  in 
the  patent  to  Golden  and  others.  The  cause 
was  tried  at  the  Washington  Circuit,  in  June, 
1809,  before  Mr.  Chief  Justice  Kent, 

At  the  trial,  a  witness  for  the  plaintiff  testi- 
fied that  about  four  years  before  a  person  went 
into  possession,  under  a  lease  for  a  year,  from 
O'Reilly,  and  continued  in  possession  nearly  a 
year  and  a  half,  when  he  was  ordered  to  quit 
by  the  overseers  of  the  poor  of  Cambridge. 
He,  accordingly,  left  the  premises. 

It  was  further  proved  that  O'Reilly,  and 
those  under  him,  had  been  in  possession  for 
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twelve  years,  having  entered  under  a  claim  of 
title  in  his  own  right. 

The  defendant  proved,  by  parol,  that 
O'Reilly  was  married  to  Amy  Peters,  sister  to 
the  defendant,  and  who  claimed  the  lot  pre- 
vious 'to  her  marriage.  That  she  died  two 
years  before,  without  children  by  O'Reilly  ; 
that  Benjamin  Potter  once  owned  the  prem- 
ises, and  about  30  years  before  had  sold  them 
to  Aaron  Burr,  and  gave  him  a  durable  lease, 
reserving  an  annual  rent  of  one  shilling  per 
acre  ;  that  20  years  before,  Burr  assigned  his 
lease  to  Henry  Shearman,  who  assigned  it  to 
his  daughter,  Amy  Peters,  about  16  years  be- 
fore ;  but  the  assignment  contained  no  words 
conveying  an  estate  of  inheritance  ;  that  Amy 
Peters  was  in  possession  before  her  marriage 
with  O'Reilly,  and  that  after  her  marriage  he 
went  to  live  with  her  on  the  premises. 

The  lessor  of  the  plaintiff  admitted  that 
notice  was  given  to  him  previous  to  the  cir- 
cuit in  1808,  at  which  the  cause  was  before 
noticed  for  trial,  to  produce  the  lease,  with 
the  assignments  upon  it,  at  the  trial ;  and 
2O*J  *that  the  lease  was  then  in  possession  of 
the  plaintiff's  attorney,  but  was  now,  in  1809, 
in  the  Court  of  Chancery. 

It  was  further  proved  that  O'Reilly  was 
seen  erasing  something  on  the  back  of  the 
lease,  and  that  on  the  back  of  the  lease  in 
question  there  was  an  appearance  of  an  erasure 
of  some  writing. 

The  plaintiff  then  proved  that  Henry  Shear- 
man had  said  to  a  person,  in  March,  1799, 
that  O'Reilly  had  a  good  lease  forever  of  the 
premises,  at  one  shilling  per  acre  ;  that  he  had 
given  a  lease  to  his  daughter,  and  he  did  not 
doubt  she  had  given  one  to  O'Reilly. 

There  was  a  verdict,  by  consent,  for  the 
plaintiff,  subject  to  the  opinion  of  flie  court. 

Messrs.  Crary  and  Shepherd  for  the  plaintiff. 

Mr.  Fool,  contra. 

Per   Curiam.     Assuming  that  the  plaintiff 
made  out,  in  the  first  instance,  a  pnmn  fade  j 
evidence  of  good  title,  the  validity  of  the  de- 1 
fense  turned  upon  the  point  of  the  competency  j 
of  the  parol  proof  of  the  lease  and  its  assign- 1 
ments.     The  lease  belonged  to  the   plaintiff, 
upon  the  statement  of  the  case,  and  was  in  his 
possession   previous  to   the    circuit  in   1808. 
Notice   was  given  to  him,    previous  to   that  j 
circuit,  to   produce   it   upon   the  trial.     The : 
cause  was  not  tried  until  the  circuit  in  1809, 
but  the  effect  of  the  notice  was  not  spent.     It  I 
applied  to  the  trial,  without  reference  to  the 
time.     It  does  not  appear,  that  the  cause  was  | 
noticed  for  trial  in  1808  ;  and  if  it  had  so  ap- 1 
peared,  it  would  not  have  destroyed  the  effect  i 
of  the  notice,  in  reference  to  a  subsequent  cir- 1 
cuit,   unless  it   had  appeared  that  the  notice 
was  special,  and   confined  to  that  particular  \ 
circuit. 

The  object  of  the  notice  was  general,  and  to  ; 
inform  the  plaintiff  that  tho  lease  in  his  pos-  j 
21*]  session  would  be  *wanted  upon  the-  trial  ;  \ 
and  whenever  the  plaintiff  noticed  the  cause 
for  trial,  he  was  bound  to  furnish  the  lease,  i 
or  abide  by  the  consequences. 

If,  after  such  notice  given,  the  plaintiff  had 
parted    with    the   lease,   he  ought  to  have  up-  j 
prised  tho  defendant  of  it,  so  that  he  might 
know  where  to  look  for  it.     In  this  case,  the 
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lease  was  in  the  Court  of  Chancery  ;  but  as  it 
does  not  appear  by  what  means  it  came  there, 
we  must  presume  it  was  placed  there  at  the 
instance  of  the  plaintiff,  and  was  liable  to  be 
withdrawn  upon  his  application.  For  the 
purposes  of  the  notice,  it  was  still  to  be  con- 
sidered as  under  his  control,  and  in  his  pos- 
session. 

If  the  parol  proof  was  admissible,  then  the 
defendant  showed  that  O'Reilly  had  no  title. 
His  wife  had  only  a  life  estate,  and  after  her 
death  the  title  under  the  lease  reverted  back 
to  Henry  Shearman,  under  whom,  as  his  son 
j  and  heir,  the  defendant  possessed. 

The  next  point  in  the  case  is  as  to  the 
acknowledgments  of  Henry  Shearman.  These 
i  acknowledgments  of  the  party,  as  to  title  to 
j  real  property,  are  generally  a  "dangerous  spe- 
cies of  evidence  ;  and  though  good  to  support 
a  tenancy,  or  to  satisfy  doubts  in  cases  of  pos- 
session, they  ought  not  to  be  received  as  evi- 
dence of  title.  'This  would  be  to  counteract 
the  beneficial  purposes  of  the  statute  of 
frauds.  The  extent  of  the  title  transferred 
from  Shearman  to  his  daughter,  and  from  her 
to  O'Reilly,  rested  upon  higher  evidence 
than  upon  parol  proof  of  acknowledgments 
by  the  party.  It  rested  upon  the  written 
assignments  of  the  lease,  and  the  legal  evi- 
dence of  the  extent  and  effect  of  these  assign- 
ments ought  to  prevail. 

The  court  are,  therefore,  of  the  opinion  that 
judgment  ought  to  be  given  for  the  defendant. 

Judgment  for  the  defendant. 

Notice  in  produce  paper  at  trial.  Cited  in— 19 
Johns.,  340 :  4  Wend..  626  ;  22  Hun,  487. 

Parol  declarations  inadmissible  to  prove  or  dis- 
prove title.  Cited  in— 7  Johns.,  188;  15  Johns.,  237  ; 
4  Cow.,  594 ;  5  Cow.,  143,  175  ;  6  Cow..  756 ;  4  Wend., 
482  :  14  Wend.,  636.  686 ;  7  Hill,  a^O :  1  Johns.  Ch.,  599  ; 
46  Barb..  Ml ;  35  How.  Pr.,  96;  3  Sum.,  161 ;  34  Mich., 
392  ;  38  Mich.,  331. 
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Ca.   Sa.  Against  Sheriff—  Arre#t  by  Coroner  — 
Delivery  to  Jail  —  Custody  under  Sheriff—  Es- 
—  Liability  of  Coroner. 


Where  a  co-  #a.  on  a  judgment  airuinst  a  sheriff 
was  delivered  to  the  coroner,  who  arrested  tho 
sheriff,  and  delivered  him  in  the  jail,  to  the  custody 
of  the  under-sheriff  and  jailer,  and  the  sheriff  im- 
mediately after  went  at  large  ;  it  was  held  that  the 
coroner  was  liable  for  an  escape. 

The  sheriff  is  not  privileged  from  arrest  and  im- 
prisonment for  debt  :  and  when  arrested,  the  coro- 
ner is  bound  to  make  his  own  house  the  jail,  for 
the  purpose,  of  keening  him  in  custody:  this  tn'ing 
a  rdxiix  iiiniavv*  in  the  statute  book,  and  the  coroner 
left  to  the  rule  of  the  common  law.  by  which  a 
sheriff  might  make  his  own  house  or  any  other 
place  a  prison. 

Citations—  3  Leon.,  3W;  Sty.,  465;  Laws.  Vol.  I., 
208  ;  Ualt.  Sh'ff.,  5  :  Latch,  16. 

THIS  was  a.n   action   of  debt,  against   the 
defendant,  as  coroner,   tor  the  escape  of 
Clark  Lawrence,  late  sheriff  of  Delaware.     A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court. 

The  plaintiffs  set  forth  in  their  declaration 
a  judgment  obtained  in  this  court,  in  February 
Term,  1808,  for  $110.  against  Lawrence,  then 
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'  sheriff  of  Delaware  County,  upon  which  a  ca. 
sa.  was  issued,  returnable  at  August  Term, 
1808,  which  was  delivered  to  the  defendant, 
as  coroner. 

At  the  trial,  the  plaintiffs  proved  the  judg- 
ment and  ca.  sa.,  and  that  the  defendant  con- 
fessed that  on  the  14th  of  June,  1808,  having 
the  ca.  sa.  in  his  possession,  he  met  Lawrence 
near  the  court-house  in  Delaware,  and  told 
him  of  the  ca.  sa.;  that  Lawrence  then  said 
he  had  in  his  custody  a  convict,  and  was  go- 
ing with  him  to  the  State  Prison,  and  claimed, 
on  that  account,  an  exemption  from  arrest ; 
that  the  defendant  permitted  Lawrence  to  pro- 
ceed to  the  city  of  New  York  ;  that  after  his 
return  the  defendant  arrested  him,  about  the 
1st  of  July,  1808,  and  delivered  him  in  jail, 
to  the  deputy-sheriff,  who  was  jailer ;  that, 
on  the  same  day,  Lawrence  left  the  jail,  and 
went  at  large. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  re- 
cover, a  judgment  should  be  accordingly 
entered  ;  otherwise  a  judgment  or  nonsuit. 

The  following  questions  were  raised  for  the 
consideration  of  the  court  : 

1.  Can  the  sheriff  be  arrested  on  a  ca.  sa.? 

2.  Was  there,  in  fact,  an  arrest  on  the  4th 
June,  1808  ? 

23*]  *3.  If  so,  was  the  sheriff  privileged 
from  arrest,  at  that  time,  on  account  of  his 
being  on  his  way  to  New  York,  with  a  convict  ? 

4.  Whether  the  delivery  of  the  sheriff  to 
the  custody  of  the  jailer,  and  his  going  at 
large,  immediately  thereafter,  was  an  escape 
for  which  the  coroner  is  liable. 

Mr.  E.  Williams,  for  the  plaintiffs,  contend- 
ed that  the  sheriff,  having  submitted  to  an  ar- 
rest, he  must  be  considered  as  having  been 
arrested,  and  in  execution,  so  as  to  render  the 
coroner  liable  for  his  subsequent  escape. 

Messrs.  Sherwood  and  Ruggles,  contra,  ob- 
served that  it  was  against  public  policy  to  per- 
mit a  sheriff  to  be  taken  on  execution,  as  he 
has  the  custody  of  the  county.  It  is  not  said, 
in  the  books,  in  which  the  powers  of  a  coro- 
ner are  defined  (4  Co.,  271  ;  1  Bl.  Com.,  338), 
whether  he  has  power  to  take  the  sheriff  on  a 
ca.  sa.  And  if  he  does  arrest,  him,  he  cannot 
give  him  the  liberties  of  the  jail,  to  which 
other  prisoners  are  entitled. 

The  meeting  between  the  coroner  and  sher- 
iff, in  June,  1808,  did  not  amount  to  an  arrest. 
(Tidd's  Pr.,  92,  93.)  Nor  does  it  appear  that 
the  sheriff  submitted  to  an  arrest.  He  was 
cle.'irly  privileged,  while  in  the  actual  exercise 
of  the  duties  of  his  office.  Persons  may  be 
privileged  as  to  final,  as  well  as  to  mesne  pro- 
cess. (Tidd,  53,  54,  61  ;  5  Term  Rep.,  686; 
Barnes,  200;  Com.  Dig.  Privil.,  A,  1.) 

The  sheriff,  by  law,  has  the  custody  of  the 
jail,  and  of  all  the  prisoners,  and  it  is  absurd 
to  suppose  that  the  sheriff  can  be  imprisoned 
in  his  own  jail,  or  put  into  his  own  custody. 
Unless,  therefore,  some  other  place  is  provided 
by  law,  there  appears  no  remedy.  How  is 
the  coroner,  then,  to  keep  the  prisoner  ? 
Would  the  keeping  of  the  sheriff,  at  the  coro- 
ner's house,  amount  to  such  an  imprisonment 
at  law,  on  execution,  as  would  exempt  the 
coroner  from  being  liable  for  an  escape  ? 
24*]  *But  if  any  person  in  this  case  is  liable 
for  an  escape  it  is  the  under-sheriff . 
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Mr.  Wittiams,  in  reply,  said  that  the  case  of 
Naylorv.  Sharpky  (1  Mod.,  198)  showed  that 
the  sheriff  was  liable  to  arrest  on  a  ca.  sa., 
and  that  the  coroner  was  the  proper  officer  to 
serve  the  execution,  and  was  liable  for  any 
negligence  in  regard  to  the  arrest. 

It  is  not  pretended  that  the  sheriff  may  not 
be  taken  on  an  attachment ;  and  the  argu- 
ment, as  to  the  public  inconvenience  or  policy, 
would  as  well  apply  to  his  being  arrested  by 
attachment  as  on  a  ca.  sa.  Even  if  the  sher- 
iff were  privileged,  the  defendant  cannot  avail 
himself  of  it,  alter  once  having  the  plaintiff  in 
his  custody. 

In  the  case  of  Parsons  v.  Stanton  (2  Day's 
Cases  in  Error,  30),  decided  in  Connecticut, 
it  was  held  that  the  marshal  of  the  United 
States,  for  that  district,  might  be  arrested  and 
imprisoned  for  debt  by  a  sheriff,  in  the  jail  of 
his  county. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  sheriff  is  not  privileged  from  arrest  and 
imprisonment  for  debt.  There  is  no  such  ex- 
emption of  him  known  in  our  law.  It  is  the 
constant  practice  to  arrest  him  on  mesne  pro- 
cess, and  to  make  him  responsible  for  his 
official  conduct  bj7  attachment.  The  English 
books,  and  our  own  proceedings,  furnish  many 
instances  of  this  kind.  There  are  not,  indeed, 
many  cases  in  which  an  execution  has  been 
issued  against  a  sheriff's  body  for  debt,  though 
the  case  of  Taylor  v.  Clark  &  Denny  (3  Leon., 
399)  is  sufficient  to  show  what  the  law  is  on 
the  subject,  and  that  the  sheriff  is  as  liable  as 
any  other  person  to  be  taken  in  execution. 
The  reason  why  such  precedents  are  scarce,  is 
that  the  .sheriff's  station  is  such  as  to  make 
him  struggle  to  avoid  such  a  process  ;  for,  as 
was  said  in  the  case  Sir  John  Lanthall  (Sty., 
465),  "It  is  neither  for  his  own  credit,  nor 
the  honor  of  the  court,  that  a  sheriff  should 
not  pay  his  *debts."  The  only  difficulty  [*25 
is  to  know  what  the  coroner  is  to  do  with  the 
sheriff,  after  he  has  taken  him  in  execution  ; 
and  this  was  the  only  embarrassing  point  with 
the  court,  in  the  above  case  of  Somes  v.  Lent- 
hall. 

In  the  present  case  the  defendant,  after  he 
had  arrested  the  sheriff,  on  the  1st  of  July 
(for  the  preceding  interview  with  the  sheriff 
did  not  amount  to  an  arrest),  delivered  him  in 
the  jail  of  the  county,  to  the  deputy-sheriff 
and  jailer,  and  he  was  immediately  thereafter 
seen  at  large. 

The  sheriff  has,  by  statute  (Laws,  Vol.  I.. 
208),  and  so  he  had  at  common  law  (Dalton's 
Sheriff,  p.  5),  the  custody  of  the  jails  and 
prisons  of  t?  e  county,  and  the  prisoners  in 
the  same.  It  is  absurd,  then,  to  suppose  that 
the  sheriff  can  be  committed  to  the  jail  of 
which  he  has,  by  law,  the  custody,  and  of 
which  he  appoints  the  keeper.  None  of  the 
provisions  in  the  statutes  relative  to  sheriffs 
and  jails  do,  or  can,  by  any  reasonable  con- 
struction, apply  to  this  case,  of  an  imprison- 
ment of  the  sheriff  himself.  This  must  be 
considered  as  a  casus  omtssits  in  the  statute 
book,  and  it  is  left  as  it  was  at  common  law, 
by  which  the  sheriff  might  make  his  own 
house  or  any  other  place  a  prison.  (Latch,  16, 
Anon.)  This  is  what  the  coroner  ought  to 
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have  done ;  for  when  process  is  awarded  to 
him,  to  be  executed,  he  is,  as  the  old  books  ex- 
press it,  locum  tenens  mcecomitu  ;  and  has  the 
common  law  powers  of  a  sheriff.  He  was 
bound,  in  this  case,  to  have  found  some  other 
place  within  the  county  than  the  common  jail 
for  the  imprisonment  of  the  sheriff.  It  is  to 
be  regretted  that  there  is  no  legislative  pro- 
vision applicable  to  this  case  ;  and  until  some 
be  made,  we  must  lay  down  the  rule  of  the 
common  law  as  we  find  it,  however  inconven- 
ient it  may  be  to  the  officer,  or  hard  upon  the 
party.  It  is  not  to  be  admitted  that  a  sheriff 
26*]  is  to  be  *exempted  from  the  payment  of 
his  debts,  or  from  the  established  means  pro- 
vided to  compel  a  debtor,  in  all  other  cases. 

The  delivery  of  the  sheriff  to  the  county  jail 
and  leaving  him  there,  was  an  escape  ;  and 
judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Cited  ln-10  How.  Pr.,  47 :  1  Daly,  157 ;  3  Mason, 
527. 


THOMAS  v.  RUMSEY. 

Libel — Plea  ofPuis  Darrein  Continuance — Pub- 
lication by  Copartners — Recovery  Against  one 
and  Satisfaction — Bar  to  Action  Against  the 
Other —  Venue. 

A  brought  an  action  tor  a  libel  against  B,  who 
pleaded  puis  darrein  continuance,  that  he  was  a  pai  t- 
ner  of  C  in  the  printing  and  publishing  of  the  news- 
paper which  contained  the  libel ;  and  that  A 
brought  a  separate  action  against  C  for  the  same 
identical  publication,  and  recovered  a  judgment 
which  had  been  satisfied,  &c.  On  a  demurrer  this  was 
held  to  be  a  good  plea ;  and  that  where  the  publica- 
tion of  a  libel  is  the  joint  act  of  two  or  more  per- 
sons, they  may  be  joined  in  the  same  action ;  and  if 
separate  suits  are  brought  against  each,  the  plaintiff 
can  have  but  one  satisfaction,  but  may  elect  de  me- 
lim'iJii*  damnis. 

It  is  no  objection  to  a  plea  of  a  former  recovery 
and  satisfaction,  that  it  contains  matter  of  fact  and 
matter  of  record. 

A  venue  is  not  necessary  in  a  plea ;  the  venue  laid 
in  the  declaration  draws  to  it  the  trial  of  everything 
that  is  transitory. 

Citations-1  Johns.,  290 ;  2  Burr.,  985 ;  2  East,  42« ; 
2  Saund.,  117  a,  note;  5  Mod.,  177;  5  Com.  Dig.,  tit. 
Pleader,  E,  2 ;  5  Johns.,  112 ;  2  H.  Bl.,  161 ;  1  Saund.. 
8  a,  247,  n.  1 ;  2  Id..  5,  n.  3. 

THIS  was  an  action  for  libel.  The  venue 
was  laid  in  the  County  of  Washington,  and 
the  libel  was  charged  to  have  been  published 
on  the  16th  April,  1807.  at  Salem,  in  the 
County  of  Washington.  The  declaration  con- 
tained three  counts.  The  defendant  pleaded 
not  guilty,  and  issue  was  joined  as  of  Novem- 
ber Term,  1807.  After  the  usual  continu- 
ances, until  August  Term,  1809,  the  defendant 
pleaded  pain  darrein  continuance,  as  follows  : 

And  the  said  David  Rumsev,  .Inn.,  by  his 
attorney  aforesaid,  comes  amf  says,  that  the 
said  David  Thomas  ought  not  further  to  main- 
tain his  said  action  against  him,  the  said  David 
Ktimsey,  Jun.,  as  to  the  first  and  second  counts 
in  the  said  declaration  of  him  the  said  David 
Thomas,  mentioned  ;  because  he  says,  that 
after  the  first  Monday  of  August,  in  the  year 
Ii7*j  of  °»r  I--0"!  *1809,  from  which  day  the 
aforesaid  action  was  continued  between  the 
parties  aforesaid,  of  the  plea  aforesaid,  until 
the  second  Monday  of  November  next,  before 
the  justices  of  the  people  of  the  State  of  New 
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York,  of  the  Supreme  Court  of  Judicature  of 
the  same  people,  at  the  City  Hall  of  the  city  of 
New  York,  to  wit,  on  the  first  Monday  of 
August,  of  August  Term  of  the  same  Supreme 
Court  of  Judicature  of  the  State  of  New  York, 
in  the  year  of  our  Lord  1809,  the  said  court, 
then  being  held  at  the  City  Hall  in  the  city  of 
Albany,  the  said  David  Thomas  impleaded  one 
Henry  Dodd,  before  the  justices  aforesaid,  in  a 
plea  of  trespass  on  the  case  for  the  same  iden- 
tical writing  and  publishing,  and  causing  or 
procuring  to  be  written  and  published  the  same 
identical  libel,  in  the  first  and  second  counts  of 
the  said  declaration  of  him  the  said  David 
Thomas  mentioned,  and  such  proceedings 
were,  thereupon,  had  in  the  said  court,  before 
the  justices  aforesaid,  to  wit,  on  the  first  Mon- 
day of  August,  of  August  Term  of  the  same 
Supreme  Court  of  Judicature  of  the  State  of 
New  York,  in  the  year  of  our  Lord  1809,  the 
said  court  then  being  held  at  the  Capitol, 
in  the  city  of  Albany,  before  the  justices  afore- 
said, that  the  said  David  Thomas,  by  the  con- 
sideration and  judgment  of  the  same  court,  be- 
fore the  justices  aforesaid,  recovered  against 
the  said  Henry  Dodd  in  the  plea  aforesaid,  the 
sum  of  one  hundred  and  forty  dollars  and 
ninety-two  cents  for  his  damages  which  he  had 
sustained  by  the  means  of  the  writing  and  pub- 
lishing the  same  identical  libel  in  the  first  and 
second  counts  in  the  said  declaration  of  him, 
the  said  David  Thomas  mentioned,  and  where- 
of the  said  Henry  Dodd  was  convicted,  as  by 
the  record  and  proceedings  thereof,  remaining 
in  the  said  court,  at  the  Capitol,  in  the  city  of 
Albany,  before  the  justices  aforesaid,  more 
fully  appears.  And  the  said  David  Rumsey, 
Jun.,  further  says,  that  afterwards,  to  wit,  on 
the  19th  day  of  *October,  in  the  year  of  [*28 
our  Lord  1809,  before  the  justices  aforesaid, 
at  the  city  of  Albany,  the  said  Henry  Dodd 
paid  and  satisfied  to  the  said  David  Thomas, 
the  damages  aforesaid,  so  as  aforesaid  recov- 
ered by  the  judgment  aforesaid,  for  the  same 
identical  writing  and  publishing,  and  causing 
or  procuring  to  be  written  and  published,  the 
same  identical  libel  in  the  first  and  second 
counts  of  the  said  declaration  of  him  the  said 
David  Thomas  mentioned,  as  by  the  acknowl- 
edgment of  satisfaction  thereof,  of  record  re- 
maining in  the  said  court  of  the  city  of  Albany 
aforesaid,  before  the  justices  aforesaid,  more 
fully  appears.  And  the  said  David  Rumsey, 
Jun.,  further,' in  fact,  says,  that  at  the  time  of 
the  writingand  publishingnnd  causingand  pro- 
curing to  be  written  and  published  the  said 
supposed  libel,  in  the  first  and  second  counts 
of  the  said  declaration  of  him  the  said  David 
Thomas  mentioned,  to  wit,  on  the  10th  day  of 
April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seven,  at  Salem,  in  the 
County  of  Washington,  aforesaid,  and  before 
and  afterwards,  the  said  Henry  Dodd  and 
David  Rumsey,  Jun.,  were  partners  in  the  way 
of  printing  and  publishing,  under  the  name, 
firm,  style  and  description  of  "  Henry  Dodd 
&  David  Rumsey,  Jun.,"  and  as  such  partners 
at  Salem,  in  the  County  of  Washington,  afore- 
said, printed  and  published  a  certain  news- 
paper, entitled  "The  Northern  Post,"  by  the 
name,  firm,  style  and  description  aforesaid, 
and  being  so  therein  partners,  as  aforesaid, 
they,  the  said  Henry  Dodd  &  David  Rumsey, 
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Jun.,  on  the  same  sixteenth  day  of  April,  in 
the  year  last  aforesaid  at  Salem,  in  the  County 
of  Washington,  aforesaid,  printed  and  pub- 
lished in  the  said  newspaper  the  said  supposed 
libel,  in  the  first  and  second  counts  in  the  said 
declaration  of  him  the  said  David  Thomas 
mentioned,  which  last-mentioned  printing  and 
publishing  of  the  said  libel  are  the  same  writing 
29*]  and  publishing  of  the  *sunne  identical 
libel,  in  the  first  and  second  counts  iu  the  said 
declaration  of  him  the  said  David  Thomas  men- 
tioned, and  not  other  or  different ;  and  this  the 
said  David  Rumsey,  Jun.,  is  ready  to  Verify  ; 
wherefore  the  said  David  Rumsey,  Jun.,  prays 
judgment,  if  the  said  David  Thomas  his  said 
action  thereof,  as  to  the  first  and  second 
counts  of  the  said  declaration  of  him  the  said 
David  Thomas,  against  him,  the  said  David 
Rumsey,  Jun.,  ought  further  to  have  or  main- 
tain, &c. 

To  this  plea  there  was  a  demurrer  and 
joinder. 

Mr.  J.  Russell,  in  support  of  the  demurrer. 
The  fact  of  the  publication  of  this  libel,  by  the 
defendant,  is  not  denied  ;  and  the  question  is, 
whether  a  recovery  against  one  person  for 
the  publication  is  a  bar  to  an  action  against  an- 
other person  for  the  publication  of  the  same 
libel. 

Reading  or  repeating  maliciously  a  libel,  is 
a  publication.  (Hawk.  P.  C.,  bk.  1,  ch.  73, 
sec.  10.)  An  action  may,  therefore,  lie  against 
the  defendant  as  well  as  against  Dodd,  both 
having  published  the  libel.  Separate  suits 
may  be  brought  against  joint  trespassers  (1 
Johns.  Rep. .  390) ;  though  there  can  be  but 
one  satisfaction.  There  cannot  be  a  joint  pub- 
lication of  a  libel  any  more  than  there  can  be 
a  joint  slander.  Every  person  concerned  in 
the  publication  of  the  libel,  or  the  propagation 
of  the  slander,  is  liable  to  an  action.  In  Man- 
tin  v.  Kennedy  (2  Bos.  &  Pull.,  69)  it  was  ad- 
mitted that  separate  actions  for  libels  would 
lie  against  different  persons  engaged  in  the 
management  and  publication  of  a  newspaper. 

This  is  a  plea  puts  darrein  continuance,  and 
it  should  rely  solely  on  facts  which  have  taken 
place  since  the  last  continuance,  but  it  refers 
back  to  a  partnership  in  1807. 

It  is  certainly  bad  for  duplicity.  It  puts  in 
issue  the  fact  of  the  copartnership  between  the 
defendant  and  Dodd,  and  also  the  record  of 
the  judgment  against  the  latter  (5  Comyns 
Pleader,  E,  2);  thus  putting  at  issue  matter  of 
fact  and  matter  of  record. 
3O*]  "Another  objection  to  the  plea  is,  that 
the  defendant  has  laid  the  venue,  as  to  one 
part  of  the  facts  constituting  his  defense,  in 
the  County  of  Washington,  and  as  to  the  other 
facts  he  has  laid  the  venue  in  the  County  of 
Albany. 

Messrs.  Foot  and  Crary,  contra.  There  was 
but  one  libel  and  one  publication  ;  so  that  there 
is  but  one  injury  for  which  the  plaintiff  is  en- 
titled to  receive  but  one  satisfaction.  It  is  per- 
fectly analogous  to  the  case  of  separate  actions 
against  joint  trespassers.  A  joint  action  for  a 
libel  will  lie  against  two  persons  who  are  part- 
ners, and  joint  proprietors  or  publishers  of  a 
newspaper.  In  the  case  of  Cook  v.  BacJiehr 
(3  Bos  &  Pull.,  158.  See  2  Saund.,  17,  Cony- 
ton  \.  Lithebye,  note  of  Serg.  Williams)  it  was 
held  that  two  persons,  being  partners  in  trade 
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might  maintain  a  joint  action  for  slanderous 
words  spoken  of  them,  in  regard  to  their 
trade. 

In  Maitland  et  al.  v.  Ooldney  et  al.  (2  East, 
426)  there  was  a  joint  action  of  slander  by 
partners  in  trade  against  two  persons,  and  no 
objection  was  made. 

The  demurrer  admits  the  fact  of  the  part- 
nership, and  that  it  is  one  and  the  same  publi- 
cation. 

Every  plea  of  a  former  recover}'  puts  in  is- 
sue matter  of  fact  and  matter  of  record  ;  and 
the  plaintiff  may  traverse  the  matter  of  facts, 
and  take  issue  on  the  matter  of  record.  (2 
Johns.  Rep.,  227,  428.) 

In  the  case  of  llderton  v.  Ildertvn  (2  H.  Bl., 
1)  it  was  decided  that  a  venue  as  to  the  facts 
in  the  plea  or  replication  was  immaterial. 

TILOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  the  court  upon  a 
plea  puts  darrein  continuance.  The  declara- 
tion is  upon  a  libel.  The  plea  states,  substan- 
tially, a  prosecution  and  recovery  against 
Henry  Dodd,  of  $140.92,  by  the  plaintiff,  for 
the  damages  which  he  had  sustained  by  the  same 
identical  writing  and  publishing,  and  causing 
*and  procuring  to  be  written  and  [*31 
published  the  same  identical  libel,  in  the 
first  and  second  counts  of  the  declaration 
mentioned  ;  and  that  the  said  damages  have 
been  paid  to  and  received  by  the  plaintiff,  in 
satisfaction  aid  discharge  of  the  judgment  so 
recovered  against  the  said  Henry  Dodd. 

No  direct  adjudication  is  to  be  found  in  the 
books  upon  the  question  here  presented.  But  it 
strikes  me  as  highly  just  and  reasonable  that 
the  defense  set  up  by  this  plea  should  prevail. 
The  plea  shows  a  joint  publication  by  the  de- 
fendant and  Henry  Dodd  ;  and  although  the 
plaintiff  might  proceed  against  them  separate- 
ly, yet  the  case  is  very  analogous  to  that  of 
joint  trespassers,  where,  although  the  party 
elects  to  proceed  separately,  he  shall  still  have 
but  one  satisfaction  from  them  all.  (1  Johns. 
Rep.,  290.)  If  the  plaintiff  had  not  accepted 
the  damages  recovered  against  Dodd,  he 
might,  perhaps,  have  proceeded  to  judgment 
against  the  present  defendant,  and  then  have 
elected  de  melioribus  damnis. 

The  issue  tendered  by  this  plea  is,  that  the 
present  action  is  for  the  same  identical  cause 
of  action  for  which  the  recovery  and  satisfac- 
tion were  had  against  Dodd  ;  and  if  that  be 
not  so,  the  defendant  would  fail  upon  the 
trial  of  that  issue.  Although  the  libel  be  the 
same.yet  a  different  publication  would  give  an- 
other cause  of  action.  The  demurrer,  however, 
admits  the  libel  and  publication  in  the  present 
action  to  be  the  same  as  in  the  action  against 
Dodd.  We  are,  therefore,  to  take  it  for 
granted  that  there  was  but  one  publication, 
and  that  the  joint  act  of  the  defendant  and 
Dodd. 

There  is,  then,  but  a  single  injury  ;  and  if 
the  plaintiff  could  have  maintained  a  joint  ac- 
tion, it  would  be  unjust  that  he  should  have 
a  double  satisfaction. 

I  can  see  no  objection  against  maintaining 
a  joint  action  against  several  libelers.  A  joint 
indictment  will  be  supported.  This  was  set- 
tled on  argument,  in  the  case  *of  The  [*32 

JOHNS.  REP.,  6. 


1810 


JACKSON,  EX  DEM.,  v.  STEWART. 


King  v.  Renfield  &8aunders  (2  Burr.,  985).  It 
was  there  held  tint  several  defendants  might 
be  joined  in  one  and  the  same  indictment,  or 
information  for  a  libel,  if  the  offense  wholly 
arises  from  such  a  joint  act  as  is  criminal  in 
itself,  %vithout  any  regard  to  any  particular 
personal  default  of  the  defendant,  which  is 
peculiar  to  himself. 

It  is  not  like  the  case  of  perjury,  where  the 
perjury  of  one  is  not  the  perjury  of  an- 
other, but  the  perjury  is  a  separate  act  in 
each.  But  where  several  persons  join  in  sing- 
ing one  and  the  same  libelous  song,  it  is  an 
entire  offense,  and  one  joint  act  done  by  them 
all.  The  case  of  Maitland  et  al.  v.  Ooldney 
et  al.  (2  East,  426)  was  a  civil  action,  brought 
against  two  jointly,  and  no  objections  appears 
to  have  been  made  on  that  ground  ;  and  from 
the  opposition  made,  it  is  fairly  to  be  intended 
that  if  such  an  objection  could  have  been  sup- 
ported, it  would  have  been  taken. 

The  making  and  publishing  a  libel  are  mat- 
ters susceptible  of  a  joint  concern  and  under- 
taking, as  much  as  a  trespass,  or  falsely  and 
maliciously  procuring  another  to  be  indicted. 
(2  Saund.,  117  a,  note.) 

This  is  not  like  an  action  against  several 
persons  for  speaking  the  same  words.  Such 
an  action  cannot  be  maintained,  because  the 
words  of  one  are  not  the  words  of  another. 
But  with  respect  to  libels,  if  one  repeat  and 
another  write,  and  a  third  approve  what  is 
written,  they  are  all  makers  of  the  libel,  for 
all  persons  who  concur,  and  show  their  assent 
or  approbation  to  the  doing  of  an  unlawful 
act,  are  guilty  ;  and  in  this  respect  the  mur- 
dering a  man's  reputation,  by  a  scandalous 
libel,  has  been  compared  to  murdering  his 
person,  where  all  who  are  assisting  and  en- 
couraging in  the  act,  are  guilty  of  homicide, 
though  the  stroke  be  given  by  one  only  (5 
Mod.,  177). 

33*]  *The  merits  of  this  case,  then,  are 
clearly  with  the  defendant,  and  the  objections 
of  form,  stated  in  the  special  demurrer,  are  of 
no  weight. 

The  allegation  in  the  plea  of  a  partnership, 
between  the  defendant  and  Henry  Dodd,  is 
immaterial,  and  cannot  be  considered  a  sub- 
stantial allegation,  tendering  a  distinct  and 
material  issue  ;  it  is  added  only  in  mainten- 
ance and  support  of  the  matter  set  up  in  bar, 
to  wit,  a  joint  publication  with  Dodd,  and 
satisfaction  made  to  the  plaintiff  therefor.  Al- 
though the  plea  contains  many  parts,  yet  it 
forms  but  one  connected  proposition,  leading 
to  one  point,  and  which  requires  but  one  an- 
swer. (5  Com.  Dig.,  tit.  Pleader,  E,  2.) 

This  plea,  like  ever}'  other  plea  of  a  recov- 
ery and  satisfaction,   is  mixed  of  matter  of 
record  with  matter  of  fact ;  but  this  forms  no 
difficulty,  for  the  trial  in  such  case  may  be  by 
jury,  equally  as  if  the  plea  consisted  entirely 
of  matter  of  fact      The  pases  referred  to  in 
Lytle  v.    Ise  &  RtigrjU*  (">   Johns.   Hep.,   112) 
fully   support   this   position  ;  and   as   to    the  j 
venue,  it  follows  the  one  laid  in   the  declara- 
tion, for  the  whole  matter  of  the  plea,  both  as  j 
to  the  identity  of  the  publication  and  the  sat-  i 
isfaction,  being  to  be  tried  by  jury,  the  ju.sti- 1 
fication  is  not  essentially  local.     The  gist  of  i 
the  plea  is,  that  this  is  the  same  cause  of  ac- 
tion, arising  at   the  same   place,  with  that  in 
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the  other  cause,  and  for  which  the  plaintiff 
has  obtained  satisfaction. 

The  plea  does  not  mean  to  lay  a  different 
venue.  It  follows  that  of  the  declaration, 
and  only  refers  to  the  record  of  satisfaction, 
remaining  in  the  office  of  the  clerk  of  this 
court. 

The  venue  in  the  plea  is  now  perfectly  im- 
material. It  may  be  omitted  altogether,  with- 
out being  a  defect  of  form.  And  unless  the 
defendant  specially  justifies  at  a  different 
place,  and  renders  that  place  material,  the 
court  will  not  pay  any  regard  to  the  venue  in 
the  plea,  on  the  *ground  that  the  place  [*34 
in  the  declaration  draws  to  it  the  trial  of 
everything  that  is  transitory.  (2  H.  Bl. ,  161  ; 
1  Saund.,  8  a,  247,  note  1  :  2  Saund.,  5, 
note  3.) 

We  are,  accordingly,  of  opinion  that  the  de- 
fendant is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Cited  in-18  Johns.,  492:  75  N.  Y.,  49i 
570  ;  4  Bos.,  132 ;  4  Dal}',  228 ;  2  Cliff.,  197. 
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JACKSON,  ex  dem.  SMITH  ET  AL., 

0. 
STEWART. 

Ejectment — Entry — Acknowledgment  of  Title — 
Estoppel —  Outstanding  Title — Lease — Reser- 
vation of  Bent — Presumption  of  lie-entry  for 
Nonpayment — Appearance  by  Attorney — Au- 
thority Presumed. 

Where  a  person  has  entered  into  the  possession  of 
land  under  another,  and  acknowledged  his  title,  he 
cannot  sot  up,  in  defense  to  an  action  of  ejectment, 
an  outstanding1  title  in  a  third  person. 

A  lease  was  executed  in  1769,  reserving  rent,  with 
a  clause  of  re-entry,  for  nonpayment  of  the  rent ; 
and  the  lessee  died  in  1775,  without  wife  or  children; 
and  there  being  no  evidence  of  a  continuance  of 
possession  under  him,  or  of  payment  of  rent,  and 
the  lessor  having  taken  possession  in  1786,  it  was 
held  in  1809,  that  a  re-entry  for  nonpayment  of  rent 
by  the  lessor,  was  to  be  presumed. 

Where  an  attorney  undertakes  to  appear  for  a 
party  in  a  cause,  the  court  will  look  no  further  as 
to  his  authority. 

Citations— 2  Cai.,  382 ;  1  Salk.,  8ti. 

THIS  was  an  action  of  ejectment,  for  lands 
in  Kingsbury,  in  Washington  County. 
The  cause  was  tried  at  the  Washington  Cir- 
cuit, in  .June,  1809.  before  the  Chief  Justice. 

At  the  trial  the  plaintiff  proved  that  the  de- 
fendant entered  into  possession  under  a  con- 
tract to  purchase,  made  by  Zina  Hitchcock, 
as  attorney  for  the  plaintiff,  by  virtue  of  a  let- 
ter of  subtsitutiou,  from  Clifford,  of  Phila- 
(k-lphia,  who  was  believed  to  have  been  au- 
thorized to  make  such  letter  of  substitution. 
The  defendant  acknowledged  he  held  under 
the  lessors. 

It  was  proved  that  about  22  or  23  years  be- 
fore one  Flint  was  in  possession,  and  acknowl- 
edged that  he  entered  without  title,  and  he 
surrendered  to  Hitchcock,  as  agent  to  Joseph 
Smith,  deceased,  the  father  of  the  plaintiff 
(both  of  whom  resided  in  England),  who  con- 
tinued in  possession  until  about  14  or  1">  years 
before,  when  the  defendant  applied  to  Hitch- 
coek, as  agent  of  Joseph  Smith,  deceased,  to  pur- 
chase. Hitchcock  consented  that  the  defend- 
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ant  should  take  possession,  and  the  defend- 
ant agreed,  verbally,  for  the  purchase.  The  de- 
35*J  fendant  'entered  into  possession,  in 
which  he  has  remained  ever  since.  No  writ- 
ing was  signed  by  him.  The  defendant  fre- 
quently requested  indulgence  as  to  the  pay 
ment  of  the  purchase  money. 

In  November.  1808,  before  the  commence- 
ment of  this  suit,  the  agent  applied  to  the  de- 
fendant to  have  the  contract  for  the  sale  re- 
duced to  writing,  and  to  secure  the  payments. 
The  defendant  refused  to  do  anything;  and 
alleged,  as  a  reason,  that  he  had  agreed  for  an 
adverse  title  to  the  land  from  John  Thurman. 

It  was  further  proved  that  the  defendant  ad- 
mitted that  Orton  Smith,  the  lessor,  owned  the 
land,  and  was  son  and  heir  of  Joseph  Smith, 
deceased. 

The  defendant  then  produced  the  counter- 
part of  a  lease  from  Joseph  Smith  to  John 
Griffiths,  dated  the  26th  June,  1769,  for  the 
premises,  which  had  been  delivered  by  Clif- 
ford to  Hitchcock,  as  agent.  He  then  offered 
in  evidence  an  assignment,  on  the  back  of 
the  lease,  dated  28th  May,  1807,  of  all  the 
lands  included  in  the  lease  to  Thomas  Brad- 
shaw.  The  assignment  was  executed  by  "Or- 
ton Smith,  by  Zina  Hitchcock,  his  attorney." 
The  defendant  then  offered  to  show  that  the 
lease  was  regularly  assigned  by  Bradshaw, 
and.  after  passing  through  several  hands, 
came,  by  assignment,  to  the  defendant. 

This  evidence  was  objected  to,  on  the  ground 
that  it  did  not  appear  that  Hitchcock  had  au- 
thority from  Smith  to  make  the  assignment, 
or  that  if  he  had  that  he  pursued  his  authority. 
Hitchcock,  then,  on  being  asked,  said  he 
thought  he  had  authority,  though  not  imme- 
diately from  Orton  Smith  ;  that  he  had  author- 
ity from  Clifford,  who  assumed  to  be  the 
agent  of  Smith  ;  and  that  he  had  sold  to  Brad- 
shaw \mder  the  authority  from  Clifford  ;  and 
he  produced  a  power  of  substitution,  executed 
by  Clifford.  No  original  power  from  Smith 
was  shown.  The  judge  then  rejected  the  as- 
signment, as  not  proved  to  have  been  executed 
by  Smith. 

36*]  *The  defendant  then  offered  to  prove 
that  Hitchcock,  as  agent  of  Smith,  directed 
the  suit  to  be  commenced  ;  but  this  evidence 
was  rejected. 

The  defendant  then  produced  the  original 
lease,  from  Joseph  Smith  to  Griffiths.  It  was 
for  999  years,  reserving  one  shilling  per  acre 
for  rent,  and  with  a  clause  of  re-entry  for  non- 
payment of  rent ;  and  proved  that  30  or  40 
years  before  Griffiths  went  into  possession, 
and  continued  in  possession  until  1775,  when 
he  died  without  wife  or  children  ;  that  during 
the  war  a  person  by  the  name  of  Tulley  en- 
tered into  part  of  the  lot,  and  continued  there 
about  a  year,  but  by  what  authority  did  not 
appear. 

The  judge  permitted  the  lease  to  be  read,  as 
an  ancient  deed,  but  said  that,  as  it  appeared 
to  have  Iain  dormant  so  long  in  the  hands  of 
the  lessee,  a  re-entry  was  to  be  presumed  ;  and 
a  verdict  was,  thereupon,  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court. 

Mr,   Weston  for  the  plaintiff. 

Messrs.  Foot  and  Shepherd,  contra. 

Per  Curiam.  This  is  a  clear  case  for  the 
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plaintiff.  The  defendant  entered  into  pos- 
session under  the  plaintiff,  and  acknowledged, 
his  title.  He  now  attempts  to  shelter  himself 
under  a  lease  forever,  executed  by  Joseph 
Smith,  the  father  of  the  plaintiff,  in  1769. 
As  an  outstanding  title  in  some  third  person, 
it  was  certainly  not  available.  It  was  a  lease, 
with  a  reservation  of  rent,  and  a  clause  of  re- 
entry. The  original  lessee  died  in  1775,  with- 
out wife  or  child,  and  we  have  no  evidence  of 
any  continuation  of  the  possession  under  him  ; 
and  22  years  before  the  trial  we  find  the  lessor 
taking  possession  again,  and  continuing  it  un- 
til the  recent  disclaimer  by  the  defendant. 

*In  such  a  case  a  regular  re-entry  was  [*37 
to  be  presumed,  as  was  done  in  Jackson,  ex  dem. 
Goose,  v.  Demarest  (2  Caines,  382),  and  which 
offered  less  ground  for  the  presumption  than 
the  present  case.  The  defendant  equally 
failed  to  show  title  in  himself  under  that 
lease ;  for  there  was  no  evidence  that  the 
plaintiff  had  ever  assigned  his  reversionary  in- 
terest. The  claim,  or  the  exercise  of  a  power, 
to  make  such  an  assignment  by  Clifford  or 
Hitchcock,  as  attorneys  for  Smith,  cannot  af- 
fect Smith,  without  due  proof  of  their  author- 
ity from  him,  or  of  his  recognition  of  their 
acts  ;  and  there  was  not  the  least  proof  of 
either. 

The  attempt  of  the  defendant  to  question 
the  authority  of  the  attorney  for  the  plaintiffs, 
in  bringing  the  suit,  was  also  unavailing.  It 
is  the  course  of  the  K.  B.,  said  Ch.  J.  Holt  (1 
Salk.,  86),  when  an  attorney  takes  upon  him- 
self to  appear,  to  look  no  further,  but  to  pro- 
ceed as  if  the  attorney  had  sufficient  author- 
ity, and  to  leave  the  party  to  his  action  against 
him. 

The  plaintiff  is,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 

One  entering  in  possession  under  another  cannot 
deny  tits  title.  Cited  in— 9  Cow.,  192:  3  Barb,  Ch.,  567; 
33  N.  Y.,  34;  49  N.  Y.,  34;  2  Hilt.,  543;  9  Wall..  293. 

Attorney— authority  of-  Cited  in— 10  Wend..  674 ;  8 
N.  Y.,  65  ;  37  N.  Y.,  505  ;  42  N.  Y.,  32;  18  Barb.,  391  ; 
5  Trans.  App.,  6. 


CLOW  z>.  BORST  AND  BEST. 

Breach  of  Covenant — Plea  of  Accord  and  Satis- 
faction from  Stranger. 

In  an  action  of  covenant,  it  was  held  that  a  plea 
of  the  acceptance  of  a  satisfaction  by  the  plaintiff 
from  a  third  person,  or  stranger,  was  not  grood. 

Citations— Cro.  Eliz.,  541 ;  Com.  Dig.,  tit.  Accord, 
A  2. 

THIS  was  an  action  for  breach  of  covenant. 
The  declaration  stated  that  the  defendants, 
on  the  21st  May,  1808,  at  Catskill,  by  their 
covenant,  promised,  jointly  and  severally,  to 
pay  to  the  plaintiff,  or  order,  90  days  after 
date,  $198.73,  with  interest. 

The  defendants  pleaded,  1.  Non  est  factum. 
2.  That  on  the  25th  November,  1808,  at  Cats- 
kill,  the  plaintiff  *took,  accepted  and  [*38 
received  a  discharge  of  a  certain  action,  then 
pending  against  him,  in  the  Supreme  Court, 
in  favor  of  one  Michael  Borst,  in  a  plea  of 
covenant  broken,  in  full  satisfaction  and  dis- 
charge of  all  damages  and  costs,  sustained  by 
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the  plaintiff,  by  reason  of  a  breach  of  the 
covenant  now  declared  on,  with  a  verification. 

To  this  plea  there  was  a  general  demurrer 
and  joinder. 

Mr.  J.  V.  D.  Scott,  in  support  of  the  de- 
murrer. 

Mr.  Cantine,  contra. 

Per  Curiam.  In  the  case  of  Grimes  v.  Bol- 
Jield  (Cro.  Eliz.,  541),  and  which  is  cited  as 
law  by  Baron  Comyns  (tit.  Accord,  A,  2),  it 
was  held  not  to  be  a  good  plea  of  accord  and 
satisfaction  to  a  bond,  that  a  stranger  had  sur- 
rendered a  tenement  to  a  plaintiff,  in  satisfac- 
tion of  the  debt,  which  he  accepted  ;  because 
the  stranger  was  not  privy  to  the  bond,  and  a 
satisfaction  given  by  him  was  not  good.  If 
this  case  be  an  authority,  and  it  does  not  ap- 
pear ever  to  have  been  questioned,  the  plea  in 
the  present  case  is  bad,  and  judgment  must 
be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff . 

Cited  in— 7  Cow.,  251;  19  Wend.,  410;  4  Paijre,  656; 
14  N.  Y..  605 ;  53  N.  Y.,  67;  26  Hun,  570;  1  Barb.,  386 ; 
8  Barb..  529 ;  3  Daly,  49. 


39*]         *GREEN  t>.  MILLER. 

Assumpsit  —  Parol  Submission  to  Arbitrators  — 
When  all  must  Join  in  Award. 

Where  there  was  a  parol  submission  to  five  per- 
sons, it  was  held  that  all  of  them  must  join  in  the 
award. 

Where  an  authority  is  confided  to  several  persons, 
for  a  private  purpose,  all  must  join  in  the  act;  aliter 
in  matters  of  public  concern. 

Citations—  1  Bos.  &  P..  236;  3  T.  R.,  502;  Stat.  9  Geo. 
I.  ;  Cro.  Jac.,  100,  278;  Barnes,  57;  Willes,  215. 


was  an  action  of  assumpsit,  on  a  prom- 
1  issory  note  for  $500,  dated  30th  October, 
1807,  made  by  the  defendant,  payable  to  the 
plaintiff,  on  demand. 

At  the  trial,  the  counsel  for  the  defendant 
offered  to  prove  that  there  was  a  controversy 
existing  between  the  parties,  which  they 
agreed,  by  parol,  to  submit  to  five  arbitrators, 
and  that  their  award  should  be  binding  ;  and 
it  was  agreed  that  two  notes  should  be  drawn 
with  the  same  sum  and  date,  one  by  each 
party,  payable  to  the  other,  which  notes  should 


NOTE.— Award  of  arbitrator*—  When  all  muxt  join. 

Unless  the  mibrmgsian  provide*  tn  the  contrary,  an 
award  must  be  made  by  all  the  arbitrators,  an 
award  by  a  majority  beinK  Insufficient.  Hoffman 
v.  Hoffman,  26  N.  J.  L.,  175  ;  £81111*8  v.  Eames,  41  N. 
H.,  177;  Russell  v. Gray.  6  8.  &  K.,  145;  Smith  v.  ! 
Walrten.  21)  (la..  24«;  Jeffereonville  K.  R.  Co.  v. 
Mounts,  7  I nd.,  OHO. 

To  invalidate  the  award,  it  must  bo  shown  that 
one  or  more  of  the  arbitrators  dissented  at  the  time 
the  award  was  made.  .lac-kson  v.  (ia^er,  5  Cow., 
3KJ :  Sehult/.  v.  Halsey.  3  Sundf .,  405. 

Even  if  tht  Hul»ni*xi*m  prtiriilc*  that  a  tnnjoritu  mini 
make-  an  a\r«rtl,  nil  rniwf  lie  notified  of  the  time  and  | 
place  of  hearing,  and  must  IK*  tin-sent  at  the  h«-nr-  j 
ing,  unless  the  parties  waive  all  objections  in  that, 
reflix-et.    Battey  v.  Button,  13  Johns.,  1K7 ;  Unison 
v.  Lohnes,  29  N.  Y..  2fll ;  Miiytmrd  v.  Frederick.  7 
Oush..  247;  Carpenter  v.  Wood.  I    Met.,  409:  Knmk- 
Un  Mining  Co.  v.  Pratt,  101   Muss.,  359;  KiiiRxtoii  v. 
Kim-aid,  1  Wash.  C.  ('.,  44«. 

If ,  after  tin-  rrfu*al  of  one  arbitrator  to  act.  the 
parties  gn  Ix-forr  the  others,  an  award  by  them 
has  been  held  pood.  Kilev.  Chuplli,  '.»  I  ml..  180. 

See  Thompson  v.  Blanchard,  2  la.,  44. 
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be  deposited  in  the  hands  of  the  arbitrators, 
who  were  authorized  to  indorse  the  one  or  the 
other  of  the  notes,  as  their  award  should  be, 
so  as  to  reduce  the  sum  agreeably  to  their 
award,  or  to  find  the  whole  amount.  The 
notes,  on  one  of  which  the  present  suit  is 
brought,  were  delivered  to  the  arbitrators.  In 
making  the  submission  nothing  was  said  by 
the  parties  whether  all  the  arbitrators  were  to 
agree  in  the  award,  or  whether  it  was  to  be 
made  by  a  majority,  or  any  number  less  than 
the  whole. 

All  the  arbitrators  met,  and  heard  the  alle- 
gations and  proofs  of  the  parties ;  but  four  of 
them  only  agreed  to  the  award,  that  $177.14 
should  be  indorsed  on  the  note  in  question. 
The  other  arbitrator  dissented  ;  and  both  notes 
were  then  delivered  to  the  plaintiff  by  four  of 
the  arbitrators,  against  the  consent,  and  con- 
trary to  the  opinion  expressed  by  the  other. 

It  was  objected  on  the  part  of  the  defend- 
ant, upon  this  statement  of  facts,  that  the  ac- 
tion could  not  be  maintained  on  the  note,  on 
the  ground  that  all  the  arbitrators  should 
have  joined  in  the  award ;  but  the  judge,  at 
the  trial,  being  of  a  different  opinion,  a  ver- 
dict was  found  for  the  plaintiff,  for  the  bal- 
ance of  the  note. 

*A  motion  was  made  to  set  aside  the  [*4O 
verdict,  and  for  a  new  trial. 

Mr.  Shepherd,  for  the  defendant.  As  the 
submission  was  to  five  arbitrators,  without 
saying  that  the  majority  of  them  might  award, 
it  was  necessary  that  all  should  agree  to  ren- 
der the  award  binding.  The  authority  was 
delegated  to  the  whole,  and  must  be  strictly 
pursued.  Arbitrators  derive  all  their  power 
from  the  consent  of  the  parties.  (Cro.  Jac., 
400  ;  Moore.  849.)  Referees  being  appointed 
by  law,  a  majority  may  report  ;  but  it  is  dif- 
ferent where  the  authority  is  derived  from  the 
parties  themselves. 

Mr.  Crary,  contra.  As  the  submission  was 
by  parol,  it  is  not  to  be  construed  with  the 
same  strictness  as  where  it  is  in  writing.  It  is 
fairly  to  be  inferred  that  the  parties  intended 
that  the  award  should  be  made  by  a  majority 
of  the  arbitrators.  It  is  a  general  opinion,  at 
least  in  regard  to  matters  of  a  public  concern, 
that  where  a  power  is  given  to  several  persons, 
the  act  of  the  majority  should  bind  the  rest. 
(Grindley  v.  Barker,  1  Bos.  «fc  Pull..  229.)  This 
principle  is  founded  in  convenience:  and  there 
can  be  no  doubt  that  it  was  understood  to  be 
the  rule  by  the  parties  in  the  present  case. 

Mr.  Shepherd,  in  reply.  Where  persons  are 
appointed  to  do  a  particular  act,  they  must  all 
join  unless  it  is  otherwise  expressed.  Anil  in 
all  written  submissions,  it  is  always  provided 
that  a  majority  of  the  arbitrators  may  award. 
This  shows  the  general  opinion  that  without 
this  provision,  it  would  be  necessary  that  all 
should  join  in  the  award.  Whether  the  sub- 
mission is  by  parol,  or  in  writing,  can  make 
no  difference.  The  principle  is  the  same. 

THOMPSON,  ./..delivered  the  opinion  of  the 
court : 

A  controversy  between  these  parties  was 
submitted  to  *tive  arbitrators.  The  sub-  [*4  1 
mission  did  not  provide  that  a  less  number 
than  tin*  whole  might  make  an  award.  All 
the  arbitrators  met,  and  heard  the  proofs  ;md 
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allegations  of  the  parties,  but  four  only  agreed 
on  the  award  made  ;  and  whether  this  award 
be  binding,  is  the  question  now  before  the 
court. 

No  case  has  been  cited  by  the  counsel  where 
this  question  has  been  directly  decided.  I  am, 
however,  satisfied  that,  as  a  submission  to  ar- 
bitrators is  a  delegation  of  power,  for  a  mere 
private  purpose,  it  is  necessary  that  all  the  ar- 
bitrators should  concur  in  the  award,  unless  it 
is  otherwise  provided  by  the  parties.  In  mat- 
ters of  public  concern,  a  different  rule  seems 
to  prevail ;  there  the  voice  of  the  majority 
shall  govern.  In  the  case  of  Orindley  v.  Bar- 
ker (1  Bos.  &  Pull.,  236)  Eyre,  C'/<.  <7.,  says, 
"  It  is  now  pretty  well  established,  that  where 
a  number  of  persons  are  intrusted  with  power, 
not  of  mere  private  confidence,  but  in  some 
respects  of  a  general  nature,  and  all  of  them 
ure  regularly  assembled,  the  majority  will  con- 
clude the  minority,  and  their  act  will  ^e  the 
act  of  the  whole."  The  same  principle  was 
recognized  by  the  Court  of  K.  B. ,  in  the  case 
of  The  King  v.  Beeston  (3  Term.  Rep.,  592), 
which  arose  under  the  statute  9  Geo.  I.,  which 
enables  the  churchwardens  and  overseers  to 
contract  for  the  providing  for  the  poor.  It 
was  held  that  it  was  not  necessary  that  all  the 
churchwardens  and  overseers  should  concur  : 
as  the  contract  of  the  majority  of  them  would 
bind  the  rest. 

Lord  Kenyon,  however,  observes  that  this 
was  very  different  from  the  case  of  trustees  in 
settlements,  who  are  generally  chosen  by  the 
different  branches  of  the  family,  in  which 
case  it  is  necessary  that  they  should  all  concur 
in  every  act,  in  order  that  each  may  protect 
the  interest  he  was  appointed  to  guard. 

These  cases,  I  think,  warrant  the  conclusion 
that  where  the  trust  or  authority  delegated  is 
42*]  for  mere  private  *purposes,  the  concur- 
rence of  all  interested  with  the  power  is 
necessary  to  its  due  execution. 

In  the  case  of  Berry  v.  Penning  (Cro.  Jac., 
100)  the  submission  was  to  the  arbitrament  and 
order  of  four  persons,  &c. ,  so  as  the  award  be 
made  and  delivered  in  writing  under  the  hands 
and  seals  of  the  four,  or  any  three  of  them. 
The  award  was  made  by  three  only,  and  it  was 
contended  that  it  was  void,  because  the  arbi- 
trative  authority  was  given  to  them,  all  four, 
and  not  to  the  three,  that  the  words  "so  as"  the 
award  be  made  by  them,  or  any  three  of  them, 
did  not  alter  tie  authority.  And  to  this 
opinion  the  court  were  at  first  inclined  ;  but 
after  several  arguments  they  decided  that  the 
award  was  good.  They  considered  that  al- 
though the  words,  at  the  first,  are  to  the  four 
jointly,  yet,  by  the  subsequent  provision,  the 
authority  is  disjoined,  so  as  to  make  the  sub- 
mission to  the  four,  or  any  three  of  them.  No 
doubt  can  be  entertained  that  had  it  not  been 
for  the  subsequent  provision  which  was  deem- 
ed explanatory  of  the  intention  of  the  parties, 
the  award  by  three  would  have  been  held 
void. 

The  same  doctrine  was  established  in  the 
case  of  Sattuws  v.  Girling  (Cro.  Jac.,  278), 
which  was  very  analogous  to  the  one  last 
cited.  And  even  there,  Fleming,  Ch.  J., 
doubted,  and  rather  inclined  to  the  opinion 
that  all  four  ought  to  make  the  award. 

In  Barnes'  Notes,  p.  57  (Willes,    215),  it  is 


laid  down  that  unless  it  be  expressly  pro- 
vided, in  the  submission,  that  a  less  number 
than  all  the  arbitrators  named  may  make  the 
award,  the  concurrence  of  all  is  necessary  ; 
and  where  such  a  proviso  is  made,  all  must 
be  present,  unless  those  who  do  not  attend  had 
proper  and  sufficient  notice,  and  are  willfully 
absent. 

We  are,  accordingly,  of  the  opinion  that  the 
motion  for  a  new  trial  ought  to  be  granted. 

New  trial  granted. 

Distinirui8hed-19  N.  Y.,  456. 

Cited  in— 7  Cow.,  530 ;  8  Cow.,  554,  583:  2  Wend., 
496;  9  Wend.,  19;  21  Wend..  182;  25  Wend.,  479;  4 
Hill,  514 ;  4  Denio,  348 ;  4  Johns.  Ch.,  596 ;  3  N.  Y., 
565;  29  N.  Y..293;  52  N.  Y.,  482;  53  N.  Y.,  342;  61  N. 
Y..  618 ;  26  Hun,  448 ;  6  Barb.,  16 ;  22  Barb.,  140,  400 ; 
23  Barb.,  308 ;  28  Barb.,  312 ;  30  Barb.,  347 ;  62  Barb., 
235 ;  37  How.  Pr.,  207  ;  38  How.  Pr.,  510 ;  2  Abb.  Pr., 
423 ;  11  Abb.  Pr.,  200 ;  6  Abb.  N.  S.,  296 ;  8  Abb.  N.  S.. 
236;  10  Abb.  N.  S.,  285;  1  Sweeny,  69,  535;  1  Low., 
401 ;  Woolw..  188. 


*LANSING  v.  RATTOONE.    [*43 

Distress — Remedy  for    Rent    Alone — Not   for 
Damages  and  Interest. 

The  remedy  by  distress  is  for  the  rent  alone,  and 
not  for  damages  for  the  delay  ;  and  the  lessor  can 
distrain  only  for  the  amount  of  rent  in  arrear,  and 
not  for  interest. 

Citation-1  H.  BL,  465. 

IN  ERROR,  on  ctrtiorari.  The  return 
stated,  that  Rattoone  sued  Lansing,  under 
the  statute  for  regulating  distresses,  and  the 
recovery  of  rents  (11  sess.,  ch.  36;  2  Rev. 
Stat.,  504),  in  a  special  action  on  the  case,  for 
collecting  and  recovering  more  rent  than  was 
due. 

At  the  trial,  it  appeared  that  Lansing  had 
leased  to  one  Robert  Montgomery,  a  lot  in 
Lansingburgh,  for  £5  a  year,  forever ;  pay- 
able on  the  1st  of  March,  yearly,  with  25  days 
of  grace  ;  and  in  case  of  default,  liberty  was 
reserved  to  distrain  and  sell,  and  if  no  distress 
was  to  be  found,  a  power  of  re-entry  was  re- 
served. Montgomery  had  erected  buildings 
on  the  lot',  and  five  years'  rent  were  due  from 
him.  During  three  years,  the  plaintiff  below 
lived  on  the  premises  as  tenant  to  Montgomery; 
and  during  the  whole  of  the  five  years  there 
had  been  sufficient  property  on  the  premises  to 
pay  the  rent.  The  defendant  below  distrained 
on" the  property  of  the  plaintiff  in  error,  for 
the  five  years'  rent,  with  four  years'  interest 
and  costs,  and  a  small  sum  besides,  which  ap- 
peared to  have  been  a  mistake,  in  taking  more 
interest  than  would  have  been  due,  if  the  party 
was  entitled  to  interest. 

On  these  facts,  the  justice  gave  judgment 
for  Rattoone,  for  $15.35  damages,  being  the 
amount  of  money  collected  by  the  distress 
over  and  above  the  five  years'  rent  and  the 
costs. 

Mr.  Sedgwick  for  the  plaintiff  in  error. 

Mr.  Allen,  contra. 

Per  Curiam.  The  remedy  by  distress  is  for 
the  rent,  and  not  for  damages  for  the  delav. 
The  party  never  avows  but  for  the  rent.  In 
BmUhwaite  v.  Cooksey  (1  *H.  Bl.,  465)  [*44 
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the  avowry  in  replevin  was  for  five  years'  rent 
in  arrear,  under  a  demise  for  a  specific  sum  in 
rent,  payable  yearly  ;  but  it  was  only  for  the 
aggregate  sum  of  rent,  without  interest.  In- 
terest cannot  be  demanded  on  the  arrears  of 
rent  when  the  party  proceeds  by  distress.  It 
has  now  become,  as  Baron  Gilbert  says,  in  the 
nature  of  an  execution,  rather  than  a  distress, 
in  the  genuine  sense  of  the  word  ;  and  it 
would  lead  to  abuse  and  oppression,  if  the 
party  was  to  determine  for  himself  when  he 
was  entitled  to  interest,  and  to  proceed  in  this 
way  to  recover  it. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 6  Johns.,  285 ;  2  Barb.,  668. 


STORM  v.  LIVINGSTON. 

Action  of  Trover  —  Demand  from  Servant  of 
Defendant  —  Evidence  of  Con  version  —  Purchase 
Under  Execution. 

In  an  action  of  trover  for  a  horse,  it  was  held 
that  a  demand  of  the  horse  from  the  wife  or  servant 
of  the  defendant  and  a  refusal,  was  no  evidence  of 
a  conversion  ;  that  the  defendant  having  purchased 
the  horse  at  a  constable's  sale,  under  execution, 
acquired  the  legral  property. 

There  must  be  a  conversion  proved  before  the 
commencement  of  the  action  ;  a  sale  afterwards,  by 
the  defendant,  will  not  avail. 

Citations—  3  Johns.,  43  ;  5  Id.,  54. 


was  an  action  of  trover.  At  the  trial, 
J-  the  plaintiff  proved  that  he  was  the  owner 
of  a  certain  horse,  which  he  left  in  the  care  of 
one  Tyler  ;  that  he  sent  a  person  to  demand 
him  of  the  defendant,  who  had  him  in  posses- 
sion ;  but  the  defendant  being  absent  from 
home,  the  demand  was  made  of  the  defend 
ant's  wife  and  his  servant,  who  refused  to 
deliver  the  horse. 

The  defendant  proved  that  the  horse  was 
taken  by  a  constable,  on  an  execution  against 
one  M'Instry,  and  was  sold  at  public  auction 
by  the  constable,  and  purchased  by  the  de- 
fendant as  the  highest  bidder.  The  judgment 
against  M'Instry  was  proved,  but  the  execution 
was  not  produced.  After  the  commencement 
of  the  present  suit,  the  defendant  sold  the 
horse.  On  these  facts,  the  judge,  at  the  trial, 
directed  a  nonsuit. 

A  motion  was  made  to  set  aside  the  nonsuit. 

45*]  *Per  Curium.  The  defendant  came 
lawfully  by  the  horse,  by  the  purchase  at  the 
constable's  sale.  No  demand  was  made  of  him 
before  the  action  was  commenced,  and  so 
•here  was  no  conversion.  The  sale  of  the 
horse  by  the  defendant,  after  the  suit  was 
brought,  cannot  avail,  as  evidence  of  a  con- 
version. The  rights  of  the  parties  must  -be 
determined  as  they  stood  at  the  commence- 
ment of  the  suit."  (3  Johns.  Rep.,  43:  5 
Johns.  Rep..  54.) 

Judgment  of  nonsuit. 

Cited  in-2  Cow.,  54H;  3  Wend.,  408;  3  Hill,  .'fit, 
359;  5  Hill.  457;  4  IJIIIM..  2«8  ;  18  Hun,  456;  19  Hun. 
829;  2  Barb..  638;  2»f  Barb.,  1(18;  40  Burb.,  405;  19 
How.  Pr.,309  ;  8  W.  Dig.,  533. 
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NEWELL  t>.  GRISWOLD. 

Running  Account — Interest. 

No  interest  can  be  recovered  on  an  open,  running1 
account  between  parties ;  and  when  there  are  no 
circumstances  from  which  an  agreement  to  allow 
interest  can  be  inferred. 

Citation— 1  Camp.  N.  P.,  50. 

THIS  was  an  action  of  ax&umpsit,  for  goods 
sold  and  delivered.  Plea  non  assumpxit, 
with  notice  of  set-off.  There  were  mutual 
accounts  between  the  parties,  consisting  of 
various  items,  on  which  there  was  a  balance 
due  to  the  plaintiff  ;  but  there  was  no  account 
stated,  or  balance  struck.  The  only  question 
was,  whether  the  plaintiff  was  entitled  to 
interest. 

Per  Curiam.  Here  was  an  open,  running 
account,  unliquidated  between  the  parties,  and 
no  balance  struck.  There  is  nothing  in  the 
course  of  dealing  between  them  from  which  an 
intent  or  agreement  to  allow  interest  can  be 
inferred.  It  is,  therefore,  not  a  case  of  in- 
terest. (Camp.  N.  P.  Rep.,  50.) 

Motion  denied. 

Cited  in— 3  Cow.,  423 ;  5  Cow.,  612 ;  1  Barb.,  236 ;  17 
Barb.,  456 ;  63  How.  Pr.,  337. 


*SMITH  c.  STEWART. 


[*4« 


Contract  for  Purchase  of  Land — Entry  by 
Vendee — Refusal  to  Complete  Purchase — 
Remedy  of  Vendor. 

Where  there  is  a  contract  for  the  purchase  of 
land,  under  which  the  purchaser  enters  into  posses- 
sion, but  afterwards  refuses  to  complete  the  pur- 
chase, the  vendor  cannot  maintain  an  action  of 
a&tumpsit  against  him  for  use  and  occupation,  but 
must  resort  to  an  action  of  trespass  and  ejectment, 
to  recover  the  megiie  profits. 

Citations— 3  Lev.,  150;  Bull.  N.  P.,  138;  Stat.  11 
Geo.  II.,  ch.  19,  sec.  14 ;  Laws,  Vol.  I.,  146;  2  H.  Bl., 
319 ;  Peake's  N.  P.,  192. 

THIS  was  an  action  for  the  use  and  occupa- 
tion of  50  acres  of  land,   in  Kingsbury. 
The    cause    was    tried    at    the     Washington 
Circuit,  in  June  1809,  before  Mr.  Chief  Justice 
Kent. 

At  the  trial,  Zina  Hitchcock,  the  only  wit- 
ness for  the  plaintiff,  testified  that  he  was  the 
agent  of  Joseph  Smith,  the  owner  of  the  land, 
j  who  resided  in  England,  and  father  of  the 
j  plaintiff  ;  about  14  years  ago,  the  defendant 
I  applied  to  the  witness  to  purchase  the  land, 


NOTK.— Interest—  H'/icii  nMoirert  nnacctmntn. 

Interest  Is  nntaUmtcii  on  unli(fiildntc<l  account*  for 
(l<Hnl*,  lahor,  etc.,  unless  there  is  an  agreement,  ex- 
press or  implied,  to  allow  it.  Renaselaer  Glass  Fac- 
tory v.  Reid,  5  Cow.,  587;  Llotanl  v.  Graves,  {Cai., 
225";  Van  lieu  if  *n  v.  Van  Gaasbeek,  4  Cow.  4!K5; 
Tucker  v.  Ives,  flCow.,  193;  Esterly  v.  Cole,  3  V.  Y., 
502;  Crosby  v.  Mason,  32  Conn.,  482;  Flake  \ .  Car- 
son, 33  111.,  518;  Palmer  v.  Stockwell,  9  «ni>,  237: 
MeClintoek's  Appeal.  29  Pa.  St.,  3<iO:  Williams  v. 
Hersey,  17  Kan.,  18  ;  Davis  v.  Smith,  48  Vt.,  53.  See 
Kane  v.  Smith,  12  Johns.,  156  ;  Houston  v.  Cru teller. 
31  Miss..  51. 

Interest  to  allmrahlr.  on  an  <»jw»i  mutual  caxh  ac- 
cinnit.  Itenssclaer  Glass  Factory  v.  Keid,  5  Cow., 
587  :  Dilwnrtli  v.  Sinderling,  1  Binn..  488;  Craven  v. 
Tickell,  1  Vi-s.,  Jim..  «0. 

Intercut  run*  on  the  balance  of  an  account  from  the 
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and  was  informed  that  Joseph  Smith  was  dead  ; 
but  the  witness  agreed  to  sell  the  land  to  the 
defendant  at  $5  per  acre,  and  to  give  him  a 
deed  as  soon  as  he  should  receive  a  power  of 
attorney  from  the  plaintiff  ;  and  the  defend- 
ant, with  the  consent  of  the  witness,  took  pos- 
session of  the  land,  and  has  continued  in  pos- 
session ever  since.  At  the  time  of  the  agree- 
ment for  the  purchase,  the  land  was  unculti- 
vated, but  has  since  been  improved,  and  ren- 
dered more  valuable.  The  witness  received  a 
power  from  the  plaintiff,  and  offered  to  the  de- 
fendant to  execute  a  deed  ;  and  the  defendant, 
from  time  to  time,  promised  to  pay  the  money, 
until  the  autumn  of  1808,  when  he  refused. 

The  Chief  Justice  inquired  of  the  plaintiff's 
counsel  whether  he  could  show  any  other 
agreement  between  the  parties,  except  that  for 
the  purchase  of  the  land  ;  and  being  answered 
in  the  negative,  he  nonsuited  the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit. 

Mr.  Weston,  for  the  plaintiff.  By  the  31st 
section  of  the  Act  Concerning  Distresses,  and 
for  the  Better  and  more  Easy  Recovery  of 
Rents,  &c.  (11  sess.,  ch.  36),  it  is  enacted  that 
landlords,  or  their  heirs  or  assigns,  where  the 
agreement  is  not  by  deed,  may  recover  a  rea 
sonable  satisfaction  for  lands,  &c.,  held  or 
47*]  occupied,  in  an  action  *on  the  case,  for 
the  use  and  occupation  ;  and  if  on  the  trial,  a 
parol  demise,  or  any  agreement  for  a  rent 
certain,  should  appear,  the  plaintiff  is  not  to 
be  nonsuited,  but  the  demise  or  agreement  is 
to  be  used  as  evidence  of  the  quantum  of 
damages. 

The  statue  was  made  not  only  to  prevent 
landlords  from  being  surprised  by  the  tenant's 
setting  up  a  parol  demise  or  agreement,  but 
also  to  enable  the  plaintiff  to  recover  for  the 
use  and  occupation.  (2  Wils.  Rep.,  214.)  The 
statute  meant  to  give  an  action  to  recover  a 
reasonable  satisfaction  for  the  use  and  occupa- 
tion, where  there  was  no  express  promise  to 
pay  rent.  (2  H.  Bl.,  323  ;  1  Corny n's  Dig., 
183,  Assump.,  A,  1.) 

The  action  of  assumpsit  for  use  and  occupa- 
tion, is  founded  on  an  implied,  as  well  as  an 
express  promise.  Wherever  a  tenant  uses  or 
enjoys  premises,  by  permission  of  the  owner, 
he  is  liable  to  an  action  on  a  quantum  meruit. 
(2  Comyn  on  Contracts,  510,  511.) 

Messrs.  Foot  and  Russel,  contra.  The  law 
does  not  raise  an  implied  promise  where  there 
is  an  express  agreement.  Here  was  an  express 
agreement  to  purchase  the  land.  It  is  true  the 
agreement  was  by  parol,  and  being  executed 
in  part,  by  taking  possession,  it  could  be  en- 
forced in  chancery.  It  was  a  valid  contract. 
(1  Comyn  on  Contracts,  80,  81.)  The  defend- 


ant, if  he  discovered  after  he  had  entered  into 
possession  that  the  plaintiff  had  not  a  good 
title,  might  well  refuse  to  perform  the  agree- 
ment ;  and  the  plaintiff,  if  he  wishes  to  enforce 
it,  should  resort  to  a  court  of  equity.  If  the 
plaintiff  should  recover  in  this  action,  the  real 
owner  of  the  land,  if  the  title  is  in  another, 
might  bring  an  action  of  ejectment  against  the 
defendant,  and  recover  the  mesne  profits.  The 
statute  clearly  contemplates  the  relation  of 
landlord  and  tenant,  and  cannot  apply  where 
that  relation  does  not  exist. 

Where  a  person  enters  upon  land  under  a 
contract  for  the  purchase,  it  is  not  as  tenant, 
but  quasi  owner. 

*Mr.  Weston,  in  reply.  If  the  plaintiff  [*48 
had  brought  an  action  of  trespass  against  the 
defendant,  he  could  have  protected  himself  by 
his  contract,  What  remedy,  then,  has  the 
plaintiff,  after  the  refusal  of  the  defendant  to 
fulfill  the  contract,  but  an  action  for  the  use 
and  occupation  ?  Because  he  may  have  a  rem- 
edy in  equity,  it  is  no  reason  why  he  may  not 
also  have  a  remedy  at  law.  The  defendant 
might,  if  he  thought  proper,  have  resorted  to 
a  court  of  equity  as  well  as  the  plaintiff. 

If  the  plaintiff  should  bring  an  action  of 
ejectment,  he  could  recover  the  mesne  profits 
only  from  the  time  when  the  possession  be- 
came tortious,  not  under  the  contract;  and 
suppose  the  defendant  had  quitted  the  prem- 
ises before  an  action  of  ejectment  was  brought, 
what  remedy  would  the  plaintiff  then  have  ? 

In  Elliot  v.  Rogers  (4  Esp.  Rep.,  59)  it  was 
held  that  where  there  was  an  agreement  by 
deed  to  demise,  but  not  amounting  to  an  actual 
lease,  under  which  the  party  entered,  the 
owner  might  maintain  assumpsit  for  the  use 
and  occupation.  In  the  case  of  Hearn  v.  Tom- 
lin  (Peake's  N.  P.  Rep.,  192)  there  was  a  con- 
tract for  a  purchase,  under  which  the  defend- 
ant entered  into  the  possession,  supposing  the 
plaintiff  had  a  long  term :  but  discovering 
afterwards  that  the  plaintiff  had  an  interest 
only  for  three  years,  he  refused  to  complete 
the  purchase,  and  was  put  to  considerable  ex- 
pense while  in  possession  ;  it  was  not  pretend- 
ed that  an  action  would  not  lie  for  the  use  and 
occupation ;  but  Lord  Kenyon  nonsuited  the 
plaintiff  merely  because  the  occupation,  in- 
stead of  being  beneficial  to  the  defendant,  had 
been  injurious. 

Per  Curiam.  At  common  law  no  action  of 
assumpsit  for  rent  would  lie,  except  upon  an 
express  promise,  made  at  the  time  of  the  de- 
mise. (Johnson  v.  May,  3  Lev.,  150;  Bull.  N. 
P.,  138.)  The  present  action  is  given  by  the 
statute  of  11  Geo.  II.,  ch.  19,  sec.  14,  which 


time  it  ix  liquidated.  Walden  v.  Sherburne,  15  Johns., 
409 :  Williams  v.  Finney,  16  Vt.,  297 ;  Cooper  v.  Coates, 
21  Wall.,  105;  Daniels  v.  Osborn,  75  111.,  615. 

An  agreement  to  pay  interest  may  be  inferred  from 
the  course  of  dealing  between  the  parties,  or  from 
the  uniform  practice  of  the  creditor,  known,  to  the 
customer  at  the  time  of  dealing,  to  charge  interest, 
or  from  a  general  usage  in  any  branch  of  trade 
known  to  the  parties.  Rsterly  v.  Cole,  3  N.  Y.,  502 ; 
Fishery.  Sargent,  10  Cush.,  250;  Rayburn  v.  Day, 
27  111.,  46;  Veiths  v.  Hagge,  8  la.,  163:  McAllister  v. 
Rcab,  4  Wend.,  483 ;  Ayers  v.  Metcalf ,  39  111.,  307. 
See  Adriance  v.  Brooks.  13  Tex.,  279;  Adams  v. 
Palmer.  30  Pa.  St.,  346. 

It  has  been  held,  that  a  consignor  is  entitled  to  in- 
terest due  him  on  account  (Porter  v.  Patterson,  15 
Pa.  St.,  229;,  and  so  of  factors  account's  for  advances 

48 


and  purchases.  Walters  v.  McGirt,  8  Rich.  (S.  C.), 
287. 

Where  parties  are  engaged  in  continuous  dealinyx, 
the  presentation  of  bills  at  various  times,  stating 
parts  of  the  account,  does  not  raise  the  presump- 
tion of  liquidation  under  which  interest  is  there- 
after chargeable  upon  the  balances  shown  to  be 
due.  Raymond  v.  Williams,  40  la.,  117. 

See,  further,  on  the  subject,  Brainerds  v.  Cham- 
plain,  Trans.  Co.,  29  Vt.,  154  ;  Langdon  v.  Castleton, 
30  Vt.,  285;  Casey  v.  Carver,  42  111.,  225;  Amee  v. 
Wilson,  22  Me.,  116 ;  Stiinpson  v.  Green,  13  Allen, 
326 ;  Livermoro  v.  Rand,  26  N.  H.  (6  Fost.),  85 :  Jas- 
soy  v.  Horn,  64  111.,  379;  McClelland  v.  West,  70  Pa. 
St.  183;  Wood  v.  Belden.  59  Barb.,  549:  Gilman  v. 
Vaughn,  44  Wis.,  648  ;  Young  v.  Dickey,  63  Ind.,  31; 
School  District  v.  Dreutzer,  51  Wis.,  153. 
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^ve  have  adqpted.  (Laws,  Vol.  I.,  146.)  But 
this  statute,  from  the  terms  of  it,  seems  to  ap- 
ply only  to  the  case  of  a  demise,  and  where 
49*]  *there  exists  the  relation  of  landlord  and 
tenant,  founded  on  some  agreement  creating 
that  relation.  So  are  the  precedents.  (2  H. 
Bl.,  319.)  Here  the  defendant  did  not  enter 
under  such  a  relation,  but  under  a  contract  for 
-a  deed.  He,  therefore,  entered  under  a  color 
of  title  which  might  have  been  enforced  in 
•equity.  He  finally  refused  to  perform  the  con- 
tract, and  changed  himself  into  a  trespasser ; 
and  the  better  opinion  is,  notwithstanding  the 
<-ase  of  Hearn  v.  Tomlin  (Peake's  N.  P.,  192), 
that  he  never  was  strictly  a  tenant,  and  never 
entitled  to  notice  to  quit,  nor  liable  to  distress, 
or  to  an  action  of  assumpsit  for  rent.  He  is 
liable  in  another  way,  to  be  turned  out  as  a 
trespasser,  and  is  responsible,  in  that  charac- 
ter, for  the  mesne  profits.  The  motion  to  set 
aside  the  nonsuit  is,  therefore,  denied. 

Judgment  of  nonsuit. 

Distinguished— 13  Johns.,  299. 

Cited  in— 13  Johns.,  109:  15  Johns.,  508;  1  Cow., 
«10 :  7  Cow.,  643,  748 ;  1  Wend.,  135 ;  28  N.  Y.,  386 ;  49 
N.  Y.,  34;  2Lans.,  36;  1  Hun,  155;  3  Hun,  460;  3 
Barb.,  368 ;  15  Barb.,  36 ;  25  Barb.,  249 ;  60  Barb.,  479 ; 
3  T.  &  C.,  666 :  5  T.  &  C.,  649 ;  4  Bos.,  93;  2  Bradf.,  85; 
1  Daly,  384 ;  Edm.,  225 ;  1  How.  (U.  S.),  159 ;  8  How. 
(U.  S.).  413;  1  Wall.,  281 ;  5  Cranch  C.  C.,  508 ;  25  Hun, 
438 ;  33  N.  J.  L.,  534 ;  20  Wis.,  457 ;  124  Mass.,  125 ;  3 
Harr.,  215. 


QUACKENBOSS  v.  LANSING. 

Breach  of  Covenant — Sale  of  Slave —  Warranty 
of  Title— Assignment  of  Breaches — Pleading. 

In  an  action  for  a  breach  of  covenant,  the  plaint- 
iff stated  that  the  defendant,  by  deed,  &c.,  sold  to 
him  a  certain  slave,  and  covenanted  to  warrant  and 
forever  defend  the  sale  of  the  said  slave  to  the 
plaintiff,  against  all  persons  lawfully  claiming1  any 
estate,  right  or  title  to  the  slave,  &c.,  and  averred 
that  the  person  so  sold  as  a  slave  was  not  a  slave, 
but  free  at  the  time  of  sale.  On  demurrer  to  the 
declaration,  it  was  held  that  there  was  a  sufficient 
assignment  of  a  breach  of  the  covenant  of  war- 
ranty. Covenants  are  to  be  construed  according  to 
the  spirit  and  intent. 

THIS  was  an  action  for  a  breach  of  cove- 
nant.    The  declaration  stated  that  the  de- 
fendant, on  the  8th  November,  1791,  at  Troy, 
by  his  deed,  sold  and  delivered  to  the  plaintiff 


the  plaintiff  puts  in  issue,  under  the  covenant, 
the  fact  whether  the  negro  was  a  slave  or  free 
at  the  time  of  the  sale. 

Mr.  J.  Russel,  in  support  of  the  demurrer. 

Mr.  Ross,  contra. 

Per  Curiam.  There  is  a  sufficient  assign- 
ment of  a  breach.  The  covenant  was  that  the 
defendant  would  "warrant  and  defend  the 
sale  of  the  negro  to  the  plaintiff,  against  all 
persons  lawfully  claiming  any  estate,  right  or 
title  to  her."  This  is  is  a  general  covenant  of 
a  right  to  convey,  and  the  plaintiff  avers  that 
the  defendant  had  no  such  right,  because  the 
negro  was  free.  The  defendant  was  to  war- 
rant and  defend  the  sale ;  whereas,  by  the 
averment,  it  appears  that  the  sale  was  null  and 
void,  and  nothing  passed  by  it.  The  demur- 
rer is  grounded  on  a  mere  quibble  upon  the 
words  of  the  covenant.  If  she  is  free,  she  is  a 
person  claiming  a  lawful  right  to  herself,  in 
opposition  to  the  claim,  or  right,  set  up  by  the 
deed.  This  satisfies  the  words  of  the  covenant; 
but  covenants  are  to  be  construed  according  to 
the  spirit  and  intent.  The  substance  of  this 
covenant  was  that  the  defendant  would  war- 
rant the  sale ;  and  if  the  negro  was  free  the 
sale  was  void,  and  the  covenant  *imme-  [*o  1 
diately  broken.  It  did  not  require  that  an 
eviction  or  disturbance  should  be  shown.  The 
averment  that  she  was  free  was  equivalent  to 
showing  an  eviction ;  for  it  showed  that  the 
plaintiff  was  ousted  of  all  right  and  lawful 
possession. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Cow.,  41 ;  1  Wend..  231 ;  14  Wend.,  693 ; 
2  Denio,  264 ;  98  U.  S.,  111. 


CRARY  AND  MORGAN 

v. 
TURNER,  Sheriff,  &c. 

Agency  —  Discharge  of  Defendant  from  Cus- 
tody—  Satisfaction  of  Debt  —  Evidence  —  Au- 
thority of  Attorney. 

The  authority  of  a  person,  as  agent  for  the  plaint- 
iff, to  discharge  a  defendant  from  custody  on  exe- 
cution, without  satisfaction  of  the  debt,  must  be 
clearly  and  fully  proved,  and  strictly  pursued. 

Whether  the  attorney  of  the  plaintiff  on  record 
has  power  to  discharge  a  defendant  from  custody. 


f  1  1  i       XT*  J    I  viiov  iicu  —  •      u    vtv  i  <    i  i<  i,  i  i  i  i,    1 1 U 1 1 1   UUDI  UUj  * 

a   negro  female   slave,    named   .Nanny,    aged    on  execution,  or  acknowledge  satisfaction  without 
about  18  years,  for  The  consideration  of  £40,  I  payment  of  the  debt,  dubitatur. 
paid  by  the  plaintiff  to  the  defendant,  to  have  j     citations— 1  Roll.  Abr.,  291,  M,  pi.  2,  pi.  5;   i  Hull, 
and  to  hold  the  said  slave  to  the  plaintiff,  and 
his  executors,  forever ;    and  that  he,  the  de- 
fendant,   "the  sale  of  the  said  slave  to   the 


Hep..,  365. 


NOTE.— Di*charue    of  defendant— Of   judgment— 


plaintiff,  his  heirs  and  assigns,  against  all  per-  I  ^"/||"fj"fn"{rt"''',(^J/:rt 
.sons  lawfully  claiming  any  estate,  right  or  n^s  no' a7|t\\Y/rity'to'^^ 
""""  title  to  *the  said  slave,  would  warrant  j  on  full  payment  of  the  amount,  nor  to  assign  th< 


and  forever  defend,"  &c.  The  declaration  i 
then  averred  that  at  the  time  of  the  sale  the  de- 
fendant  had  no  property  or  title  in  the  girl  so 
sold  as  a  slave,  but  that  she  was  free,  and  not 
a  slave:  and  so  the  plaintiff  says,  Ac. 

The  defendant  demurred  to  the  declaration, 
because, 

1.  The  plaintiff  has  not  set  forth  any  breach 
of  the  covenant  of  warrant    ;    a-s  the  slave  l>e- 


°r  execution. 


Wilson    v.   Wadleigh.  :»> 
B.  Mon.  (Ky.),   12(1; 


S4-c  Holbert  v.  Montgomery,  5  Dana  (Ky.),  11; 
Lewis  v.  Woodruff,  15  HOW. FT.,  SHI;  Benedict  v. 
Smith.  10  Paige,  12fi. 

An  attorney  has  no  implied  authority  to  discharge 
the  defendant  from  execution  on  a  rii.  MI.  without 
satisfaction.  Kellogg  v.  Gillx-rt,  10  Johns..  £*); 
Simonton  v.  Barrell,  ~*1  Wend.,  3»£-'.  See  Hopkins  v. 
Willard,  14  Vt..  474  ;  Scott  v.  Seller,  .1  Watts,  23T>. 

Compare,  further,  on  the  subject,  Guay  v.  An- 


ing  free,  or  a  want  of  title  in  the  defendant,  is    drews,"8  IM.  Ann.,  141  :  w.vcotr  \.  BerKen,  l  N.  .1. 

not  within  the  covenant,  or  a  breach  of  it.  {;•  (l<',0-x<'i,e1*:l  Vil  v"vv' ^"tii*31!  How'ii  pf- •(7.s: 

,     T,  .      .,  .  .  ,        Keail  v.  French,  2S\.  \  ..  SW;  Fritchev  v.  Bosley. 50 

2.  Because,  by  this  assignment  of  a  breach,  1  Md.,94;  Hiltogawv.  Bender.  7H  Ind.,  &5. 
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THIS  was  an  action  of  debt  for  an  escape. 
The  cause  was  tried  at  the  Rensselaer 
Circuit,  in  1809,  before  Mr.  Justice  Van  Ness. 

At  the  trial  the  plaintiffs  produced  the 
record  of  a  judgment  against  one  Arnold,  and 
the  ca.  sa.  issued  thereon,  with  the  return 
thereon,  by  the  defendant,  of  cepi  corpus  in 
cuxtodia. 

The  defendant  admitted  that  Arnold,  after 
he  was  in  custody,  and  before  the  commence- 
ment of  the  suit,  went  beyond  the  liberties  of 
the  jail;  but  relied  on  the  defense  that  one 
Daniel  Wilcox,  the  agent  of  the  plaintiff,  con- 
sented to  the  escape  of  Arnold,  and  was  au- 
thorized to  give  such  consent. 

It  was  proved  that  Wilcox  had  the  manage- 
ment of  some  part  of  the  unsettled  accounts  of 
the  plaintiffs,  who  were  merchants  at  Hoosick, 
where  Arnold  lived  ;  but  the  plaintiffs  had  re- 
moved into  Oneida  County.  Wilcox  procured 
the  issuing  of  the  writ  against  Arnold ;  and 
Jeremiah  Osborn  was  the  attorney  for  the 
plaintiff  on  record. 

A  witness  for  the  defendant  testified  that  at 
a  conversation  between  Crary,  one  of  the  plaint- 
iffs, and  Harper  Rogers,  who  was  bail  for  Ar- 
52*J  nold,  for  the  liberties  *of  the  jail,  Crary 
said  he  was  informed  of  the  judgment  against 
Arnold  by  a  letter  from  Wilcox ;  and  that 
Wilcox  had  done  the  best  to  collect  his  debts 
of  any  person  he  had  employed. 

It  was  also  proved  that  in  a  conversation  be- 
tween Arnold  and  Wilcox,  before  the  escape, 
Wilcox  told  Arnold  that  he  might  go  home, 
if  he  would  give  security  ;  that  at  another  time 
Wilcox  and  Arnold  talked  about  a  comprom- 
ise, and  Arnold  gave  Wilcox  some  obligations, 
or  notes,  and  said  if  he  could  go  home  he 
would  obtain  more  ;  and  Wilcox  told  him  that 
if  he  went  home  no  advantage  should  be  taken 
of  his  bail,  and  that  he  might  go  home ;  and 
Arnold  afterwards  left  the  liberties,  and  went 
home. 

David  Wilcox,  who  was  called  as  a  witness 
for  the  plaintiff,  testified  that  he  was  never  an 
agent  for  the  plaintiffs,  but  only  of  Crary, 
who  gave  him  a  power  of  attorney,  which 
was  confined  to  the  collection  of  debts  in 
justices'  courts  ;  that  he  never  did  any  acts  as 
agent  for  the  plaintiffs  ;  that,  by  the  desire  of 
Crary,  he  requested  the  attorney  to  issue  the 
writ  against  Arnold  ;  that  he  met  Arnold  in 
Troy,  who  told  him  that  he  was  going  home, 
and  that  he  would  have  gone,  if  the  witness  had 
not  met  him. 

Further  evidence  was  also  offered  by  the  de- 
fendant of  the  acts  of  Wilcox,  in  order  to 
show  his  agency  for  the  plaintiffs. 

The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  ;  that,  admitting 
Wilcox  was  the  agent  for  the  plaintiffs,  he 
had  no  authority  to  discharge  Arnold  from 
custody,  without  receiving  the  amount  of  the 
judgment,  or  security  ;  that  three  of  the 
witnesses  proved  an  escape  before  the  alleged 
compromise,  though  after  the  license,  as 
stated  by  another  witness  ;  that  the  plaintiff, 
on  this  evidence,  would  be  entitled  to  recover; 
that  if  Wilcox  had  been  guilty  of  any  fraud 
in  procuring  the  escape  of  Arnold,  it  could 
515*]  *not  affect  the  right  of  the  plaintiffs  to 
recover,  unless  they  were  privy  to  the  fraud, 
of  which  there  was  no  evidence.  The  jury, 
50 


accordingly,  found  a  verdict  for  the  plaintiffs. 

A  motion  was  made  for  a  new  trial,  for  the 
misdirection  of  the  judge. 

Mr.  Foot  for  the  defendant. 

Mr.  J.  Russel  for  the  plaintiffs. 

Per  Curiam.  The  motion  for  a  new  trial  is 
denied.  There  is  no  evidence  that  Wilcox  was 
authorized  to  discharge  Arnold  from  the  exe- 
cution, or  that  the  plaintiffs  ever  ratified  that 
act  of  Wilcox.  The  evidence  of  his  agency  in 
the  conduct  of  the  suit  was  loose  ;  and  we 
i  ought  to  have  clear  and  decisive  evidence  of 
the  authority,  before  we  conclude  a  party  by 
such  a  high-handed  measure,  as  the  discharge 
of  his  debt  by  a  third  person,  without  satis- 
faction. It  is  a  doubtful  point,  in  the  books, 
whether  even  such  an  act  would  be  binding 
upon  the  plaintiff,  if  done  by  the  regular  at- 
torney on  record,  to  whom  the  law  necessarily 
confides  a  pretty  enlarged  discretion  and 
control  over  the  suit.  (1  Roll.  Abr.,  291  ;  M, 
pi.  2,  pi.  5,  and  Payne  \.  Chute,  1  Roll.  Rep.. 
365.)  But  in  a  special  agent,  the  authority 
must  be  well  ascertained,  and  strictly  pur- 
sued. 

The  escape  being  admitted,  there  was  noth- 
ing shown  to  justify  it ;  the  verdict  is  agreea- 
ble to  the  evidence,  and  the  charge  of  the 
judge,  in  all  respects,  correct. 

Judgment  for  the  plaintiffs. 

Distinguished— 2  Edw.,  429. 

Cited  in-7  Cow.,  744;  8  Cow.,  174;  2  N.  Y.,  106:  15- 
How.  Pr.,  542. 


*JACKSON,  ex  dem.  BURHANS  ET  AL.  [*54 
BLANSHAN. 

Will  —  Construction  "  Before  Arriving  at  Fulf 
Age  or  Without  Lawful  Issue  "  —  "Or"  Con- 
strued as  '  '  And.  " 

A  devised  "  all  his  estate,  real  and  personal,  to  his 
six  children,  by  name,  to  be  equally  divided  among' 
them,  share  and  share  alike;  but  if  any  one  of 
them  should  die  before  arriving1  at  full  age,  or  with- 
out lawful  issue,  that  then  his,  her,  or  their  part 
should  devolve  upon,  and  be  equally  divided  among 
the  surviving-  children,  and  their  heirs  and  assigns 
forever."  All  the  children  survived  the  testator; 
four  of  them  afterwards  died,  leaving  issue,  and 
the  fifth,  after  arriving  at  full  age,  died  intestate, 
and  without  lawful  issue,  having  previously  con- 
veyed his  share  of  the  estate  ;  it  was  held  that  the 
word  "  or  "  was  to  be  constlued  as  "  and  ;  "  so  that 
the  devise  over  did  not  take  effect  ;  and  the  surviv- 
ing child  was  not  entitled  to  the  share  of  the  one 
dying  without  lawful  issue. 

Citations—  3  Johns.,  292;  Moore,  422;  Cro.  Eliz., 
525;  Poll'r,  645  ;  2  Vern.,  388;  2  Str.,  1175;  3  Atk., 
193  ;  1  Wils.,  140  ;  3  T.  R..  470  ;  5  Bos.  &  P.,  38  ;  9  East, 
366. 


was  an    action    of    ejectment.     The 
JL     lessors  of  the  plaintiff  claimed  title  to  the 


NOTE.— Construction  of  will— Changing  words— 
"Or"  chanyedto  "and." 

In  case  of  a  devise  to  a  person  and  his  heirs,  and 
in  case  of  his  death  under  twenty-one,  or  without 
issue  over,  the  word  "or"  is  construed  "and,"  so 
that  the  estate  does  not  go  to  the  ulterior  devisee, 
unless  both  specified  events  happen.  1  Jarman  on 
Wills,  506,  et  seq.;  Holmes  v.  Holmes,  5  Binn.,  252; 
Carpenter  v.  Heard,  14  Pick.,  449 ;  Kindig's  Ex'rs  v. 
Smith's  Adm'r,  39  111.,  300. 

The  principle  will  not  be  applied,  however,  if  it 
clearly  appear  that  the  testator  intended  to  use  the 
word  in  the  disjunctive  sense.  Case  last  cited. 
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premises  in  question,  by  virtue  of  the  last  will 
and  testament  of  Mathys  Blanshan,  dated  21st 
April,  1770  ;  by  which  the  testator,  after  giv- 
ing some  legacies,  disposes  of  his  real  and 
personal  estate  as  follows  : 

"  I  give  and  bequeath  to  my  six  children, 
Johannis,  Jacob,  Matthew,  Anna,  Cathariene, 
and  Brachie,  and  to  their  heirs  and  assigns, 
forever,  all  the  remainder  of  my  real  and  per- 
sonal estate,  which  I  hold  by  patent,  deed, 
bond,  or  any  other  instrument  whatsoever,  to 
be  divided  equally  among  them  all,  share  and 
share  alike,  viz.,  each  of  my  above-named  six 
children  to  have  the  one  sixth  part  of  my  es- 
tate, movable  and  immovable,  which  shall  be 
in  my  possession  when  I  depart  this  life  ;  but 
if  any  one  or  more  of  my  above-named  children  i 
should  die  before  they  arrive  to  full  age,  or 
without  lawful  issue,  that  then  his,  her,  or 
their  part  or  share  of  my  estate  shall  devolve 
upon  and  be  equally  divided  among  the  rest 
of  my  surviving  children,  and  to  their  heirs 
and  assigns  forever. " 

The  testator  died  seized  of  the  premises  in 
question,  in  1784,  and  his  six  children,  named 
in  the  will,  all  survived  him,  and  had  arrived 
to  full  age  in  his  lifetime.  Shortly  after  his 
death,  they  came  to  a  division  of  his  estate, 
and  each  child  became  separately  possessed  of 
one  sixth  part  thereof. 

John,  Jacob,  Anne,  and  Cathariene,  all  died 
in  the  lifetime  of  Matthew  and  Brachie,  each 
leaving,  at  full  age,  issue,  who  are  still  living. 

Matthew  never  married,  and  died  intestate, 
in  1804,  without  lawful  issue.     Brachie,  the 
55*]  wife  of  Burhans,  one  *of  the  lessors,  is  j 
the  only  surviving  child  of  the  testator. 

Some  years  previous  to  his  death,  Matthew  ! 
mortgaged  his  part  of  the  estate  devised  to  I 
him,  by  his  father's  will,  to  the  new  loan  j 
officers  of  Ulster  County.  The  mortgage  had  ' 
become  forfeited,  and  the  premises  were  sold  | 
and  conveyed,  by  virtue  of  the  mortgage.  The  j 
defendants  are  in  possession  of  the  premises,  ; 
under  a  conveyance  from  the  mortgagees. 

A  verdict   was  taken  for  the  plaintiff,  by  ; 
consent,  subject  to  the  opinion  of  the  court,  | 
on  the  above  case.  The  question  was,  whether  | 
the  lessors  have  any,  and  what  interest  in  the  ; 
premises  which  were  devised  to  Matthew  by 
the  said  will.     It  was  agreed  that  if  the  lessors 
of  the  plaintiff  are  not  entitled  to  recover,  that 
a  nonsuit  should  be  entered. 

Messrs.  L.  Ehnenaorfand  Hawkin*,' for  the 
plaintiff,  cited  3  Johns.  Rep..  292;  7  Term 
Rep.,  595  ;  3  Term  Rep.,  143  ;  Cro.  Jac.,  590  ; 
«Term  Rep.,  30  :  2  P.  Wins.,  347;  1  Atk., 
457  ;  4  Term  Rep.,  300  ;  1  P.  Wins.,  434  ;  2 
Vernon,  388. 

Mr.  Siidtirn,  contra,  cited  Plowd.  Com.,  289; 
Moore.  422;  Pollexfen's  Rep.,  645;  3  Atk., 
193;  1  P.  Wins.,  434:  6  Term  Rep.,  30;  2 
Vesey,  249;  5  Bos.  &  Pull.,  38  ;  9  East,  366.  I 

KENT,  Ch.  J.,  delivered  the  opinion  of  tin- 
court  : 

This  case    was  formerly  before  the    court ! 
upon  a  question  of  evidence,  as  well  as  upon 
the  construction  of  the  will.     (3  Johns.  Rep., 
292.)     The  court  then  directed  a  nonsuit,   on 
the  ground  that  the  will  had  been  admitted   in  ; 
evidence  without    due  proof  ;  and  they  also 
examined  into  the  construction  which  the  will  • 
JOHNS.  REP.,  6. 


ought  to  receive.  This  was  not  indeed  re- 
quisite, considering  the  course  which  the 
cause  *then  took  ;  and  the  question  did  [*56 
not,  perhaps,  receive  all  the  investigation 
which  would  have  been  given  to  it,  had  it  been 
more  fully  argued,  or  been  made  a  turning 
point  in  the  cause. 

The  question  on  the  construction  of  the  will 
is  again,  and  singly,  presented  to  the  consid- 
eration of  the  court.  The  opinion  before 
given  was  confined  to  the  effect  of  the  devise 
over,  as  an  executory  devise,  assuming  that 
the  contingency  on  which  it  depended  had 
happened.  Our  attention  was  not  before  di- 
rected to  the  question  on  the  contingency  it- 
self, as  the  point  was  never  distinctly  raised 
upon  the  argument,  nor  the  authorities  cited. 
We  have  now  been  enabled  to  take  a  more  full 
and  entire  view  of  the  subject,  and  we  are 
satisfied  that  what  was  before  inadvertently 
assumed,  viz.,  that  the  contingency  creating 
the  executory  devise  had  happened,  was  not 
warranted.  This  is  the  literal  and  grammati- 
cal, but  not  the  established  construction  of  the 
like  words  in  a  will ;  and  though  the  very 
point  has  long  been  a  vexata  quc&stio  in  the 
English  courts,  it  has  at  length  been  definitive- 
ly settled  by  the  highest  authority  in  West- 
minster Hall. 

The  question  is  on  the  construction  of  these 
words  :  "  But  if  any  one  or  more  of  my  above- 
named  children  should  die  before  they  arrive 
to  full  age,  or  without  lawful  issue,  that  then 
his,  her,  or  their  part  or  share  of  my  estate 
shall  devolve  upon  and  be  equally  divided 
among  the  rest  of  my  surviving  children." 

Matthew,  one  of  the  sons,  died  without  law- 
ful issue  after  he  was  of  full  age,  and  after  he 
had  parted  with  the  estate  by  a  title,  under 
which  the  defendants  now  hold,  leaving 
Brachie,  one  of  the  lessors,  as  the  only  surviv- 
ing child  of  the  testator.  It  is  settled  tha;  the 
devise  to  Matthew  became  absolute  as  soon  as 
he  arrived  at  the  age  of  21,  though  he  had  no 
lawful  issue,  and  that  the  devise  over  did  not 
take  effect. 

The  history  of  the  long-continued  litigation 
on  the  construction  of  the  above  words  in  a 
will,  shows  the  difficulty  *of  giving  any  [*57 
exposition  which  shall  "be  equally  sound  and 
acceptable. 

The  earliest  case  is  that  of  Soulle  \.  Oer- 
rard,  in  the  38  and  37  of  Eliz.  (Moore,  422  ; 
Cro.  Eliz.,  525),  which  arose  in  the  C.  B. 
upon  a  special  verdict.  The  devise  was  to  the 
son  and  his  heirs ;  but  if  he  died  without 
issue,  or  within  the  age  of  21  years,  then  to 
the  other  sons.  The  devisee  died  under  age, 
leaving  issue,  and  after  solemn  argument,  it 
was  held  that  the  issue  took  the  land,  and  not 
the  remainderman;  and  the  word  "or"  was 
construed  -to  be  a  copulative,  and  to  mean 
"and."  The  next  case  was  that  of  Price  v- 
Ifunt  ($Q  Car.,  II.  in  the  Exchequer.  Pollex 
feu,  645.)  The  devise  then;  was  to  the  son. 
in  fee,  with  a  remainder  over,  depending  on 
the  same  contingency,  of  his  dying  before  the 
age  of  21,  or  without  lawful  issue.  The  son 
arrived  to  full  age,  but  dit-d  without  issue. 
The  remainderman  claimed  the  estate,  and 
brought  an  ejectment  against  the  heir-at-law 
of  the  son.  lA>nl  Ch.  J.  Pollcxfen  has  pre- 
served a  very  able  argument  in  favor  of  tin- 

51 


57 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1810 


defendant,  and  which  he  delivered  himself, 
and  the  judgment  was  given  for  the  defend- 
ant. It  was  admitted  that  the  word  "or,"  if 
taken  in  its  proper  grammatical  sense,  as  a 
disjunctive,  might  support  the  plaintiff's  title; 
but  it  was  contended  for,  as  an  established 
rule  (and  in  this  lies  the  strength  of  the  argu- 
ment), that  the  word  "or"  and  "and"  are 
not,  in  deeds  and  wills,  to  be  always  held  to  a 
strict  grammatical  sense,  but  "or"  is  to  be 
taken  for  "and"  and  "and  "is  to  be  taken 
for  "or,"  as  may  best  comport  with  the  intent 
and  meaning  of  the  grant  or  devise. 

In  Woodward  v.  Olasbrook  (2  Vern,,  388) 
Lard  Ch.  J.  Holt  departed  from  these  decis- 
ions, and  restored  the  word  "  or  "  to  its  gram- 
matical sense.  In  that  case  the  testator  devised 
lands  to  his  two  sons,  and  adds,  "but  if  any 
of  my  said  children  shall  die  before  21,  or  un- 
married, his  part  shall  go  to  the  survivor."  In  an 
ejectment,  before  Holt,  he  held  the  word  "  or" 
58*]  to  his  proper  disjunctive  *sense,  and 
that  one  of  the  sons  dying  after  21,  but  un- 
married, his  moiety  went  to  the  survivor.  In 
Barker  v.  Suretees  (2  Str.,  1175)  the  same  point 
arose  again  in  the  K.  B.,  on  a  writ  of  error, 
and  Sir^John  Strange  says,  that  after  several 
arguments,  the  court  decided,  on  the  authority 
of'Prict  v.  Hunt,  just  cited,  that  the  word 
"  or  "  was  to  be  read  conjunctively.  The  same 
construction  was  adopted,  after  argument,  in 
the  cases  of  Walsh  v.  Peterson  (3  Atk.,  193), 
Framingham  v.  Brand  (1  Wils.,  140),  and 
Wright v.  Kemp  (3  Term  Rep..  470).  And  the 
point  seemed  to  have  been  definitively  settled 
when  the  case  of  Fairfeld  v.  Morgan  (5  Bos. 
&  Pull.,  38),  so  late  as  the  year  1805,  was 
brought  from  the  K.  B.  in  Ireland,  before  the 
House  of  Lords.  That  was  precisely  on  the 
same  point  which  arose  in  the  case  of  Moore, 
and  which  had  never  ceased,  for  two  centu- 
ries and  a  half,  to  be  a  subject  of  contention. 
A  devised  lands  to  B,  but  "if  he  should  die 
before  he  attained  the  age  of  21,  or  without 
issue  living  at  his  death,"  then  a  devise  over 
to  C.  B  attained  the  age  or  21,  and  died  with- 
out issue.  It  was  held  first  in  the  C.  B.,  and 
then  in  the  K.  B.  in  Ireland,  and  finally  in  the 
House  of  Lords  in  England,  that  "or  "must 
be  construed  as  "and,"  and  that  the  devise 
over  to  C.  did  not  take  effect.  The  case  re- 
ceived great  consideration  and  discussion,  and 
notwithstanding  the  very  able  argument  of 
Mr.  Plumer  and  Mr.  Hargrave,  in  favor  of  the 
grammatical  sense  of  the  word,  the  lords,  upon 
the  opinion  of  the  judges,  affirmed  the  judg- 
ment below.  The  question  was  again  agitated 
about  three  years  afterwards  in  the  K.  B.  (9 
East,  366),  and  the  disjunctive  sense  of  the 
word  "or"  feebly  endeavored  to  be  supported, 
but  the  decision  of  Fairfeld  v.  Morgan  was 
considered  as  closing  the  controversy  forever. 

It  is  now  to  be  hoped  that  the  question  on 
the  construction  of  Ihose  words  in  a  will,  will 
never  hereafter  be  revived.  It  is  important 
that  when  a  question  of  this  kind  has  become 
once  settled  (and  it  is  almost  immaterial  which 
59*]  *way),  that  it  should  not  be  disturbed, 
for  it  grows  into  a  landmark  of  property. 

We  are,  accordingly,  of  opinion  that  judg- 
ment must  be  rendered  for  the  defendants. 

Judgment  for  defendants. 


Cited  in— 1  Wend.,  396 ;  25  Wend..  142 ;  19  N.  Y., 
364;  24  N.  Y.,  469:  2  Barb.,  134;  32  Barb.,  384;  22 
How.  Pr.,  175 :  1  Gall.,  460 ;  2  Mason,  226. 


JACKSON,  ex  dem.  POTAN,  v.  HOAG. 

Devise  to  four  Children — Action  on  Bond  of 
Testator — One  Devisee  taken  on  Capias  ad 
Respondendum — Judgment  by  Default — Sale 
of  Lands  Belonging  to  all — Error. 

A  devised  lands  to  his  four  children,  as  tenants  in 
common.  After  the  death  of  A,  B  brought  an 
action  of  debt,  on  a  bond  of  A,  against  the  heirs 
and  devisees,  one  of  whom  only  was  taken  on  the 
capia-s  ad  respondendwm,  and  the  others  were  re- 
turned not  found.  B,  having  obtained  a  judgment 
by  default,  against  all  the  defendants,  issued  an 
execution,  by  virtue  of  which  the  sheriff  seized  and 
sold  the  lands  belonging  to  all  the  defendants,  as 
heirs  and  devisees.  It  was  held  that  the  shares  of 
the  defendants  not  taken  on  the  capias  ad  retqxm- 
dendum,  could  not  be  affected  by  the  judgment,  nor 
sold  under  the  execution;  the  estate  of  the  devisees 
being  separate,  and  not  joined. 

Citations— Laws,  Vol.  I.,  353,  538;  Dyer,  239  a  ; 
Rastol's  Ent.,  208  t>.'. 

THIS  was  an  action  of  ejectment.     A  ver- 
dict was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  upon   the  following 
case,  with  liberty  to  either  party  to  turn  the 
same  into  a  special  verdict. 

Johannis  Van  Der  Heyden,  deceased,  was 
seized  in  fee  of  the  premises  in  question,  and 
on  the  12th  of  March,  1771,  by  will,  duly 
executed,  devised  his  estate,  of  which  the 
premises  were  a  part,  to  his  children,  "  John, 
Mary  (the  lessor  of  the  plaintiff),  Rachel  and 
Jane,  their  heirs  and  assigns,  forever,  as  ten- 
ants in  common  ;  and  if  any  of  them  should 
die  without  lawful  hens,  and  unmarried,  that 
then  the  share  of  him,  her,  or  them,  so 
dying,  should  go  to  the  survivor  or  survivors, 
equaTly."  The  testator,  soon  after,  died 
seized  of  the  premises. 

Jane  died,  unmarried,  and  without  issue, 
and  Rachel  and  her  husband,  Jonathan  Ogden, 
afterwards,  and  on  the  23d  of  September,  1796, 
by  deed  duly  made  and  executed,  conveyed 
their  share  of  the  testator's  estate  *to  the[*<$O 
lessor  of  the  plaintiff,  her  heirs  and  assigns  for- 
ever. 

Harme  Gansevoort  commenced  an  action  of 
debt  in  the  Court  of  Common  Pleas  of  the 
County  of  Albany  against  John  Van  Der 
Heyden  (the  son),  Mary  (the  lessor  of  the 
plaintiff),  and  her  then  husband,  Matthew 
Potan  (who  died  before  the  bringing  of  the 
present  suit),  and  Rachel,  and  her  husband, 
Jonathan  Ogden,  as  heirs  and  devisees  of 
Johnnis  Van  Der  Heyden  ;  all  of  which  de- 
fendants were  returned  not  found,  except 
John  Van  Der  Heyden. 

The  plaintiff,  having  declared,  in  the  action, 
on  a  bond  made  by  the  testator,  obtained 
judgment,  by  default,  against  all  the  defend- 
ants, in  their  personal,  and  not  in  their  repre- 
sentative capacity,  for  the  penalty  of  the  bond 
and  the  costs,  in  the  term  of  October,  1787. 

Under  this  judgment a  fieri  facias  was  issued 
to  the  sheriff  of  Albany,  who  sold  the  premises 
in  question,  then  lying  within  that  county,  to 
Harme  Gansevoort,  and  conveyed  the  same  to 
him,  his  heirs  and  assigns  forever,  by  deed, 
bearing  date  on  or  about  the  16th  day  of  Feb- 
ruary, 1789. 
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The  defendant  claimed  and  held  the  premi- 
ses by  title  derived  from  Harme  Gansevoort, 
subsequent  to  the  sheriff's  sale,  and  was  in  the 
actual  possession  thereof  at  the  commence- 
ment of  this  suit. 

Mr.  Henry,  for  the  plaintiff,  contended,  1. 
That  the  judgment  in  favor  of  Harme  Ganse- 
voort, against  such  of  the  heirs  of  Johannis 
Van  Der  Heyden  as  were  not  brought  into 
court,  was  void  ;  and,  that,  therefore,  no  title 
in  their  shares  of  the  premises  in  question 
passed  by  the  sheriff's  sale,  under  that  judg- 
ment. 

2.  That  there  was  a  subsisting  title  to  two 
undivided  third  part  of  the  premises  in  ques- 
tion, for  which  the  plaintiff  ought  to  have 
judgment. 
61*J    *Mr.  Sudam,  contra. 

Per  Curiam.  As  the  lessor  of  the  plaintiff 
was  never  taken,  in  the  suit  against  the  heirs 
and  devisees  of  her  father,  the  judgment  and 
execution  could  not  affect  her  separate  estate, 
nor  her  person.  She  was  a  tenant  in  common 
with  the  other  heirs  in  the  lands  devised  by 
her  father  ;  but  her  share  of  the  estate  could 
not  be  sold  under  that  judgment.  It  was  a 
separate,  and  not  a  joint  estate.  This  is  the 
restriction  in  the  act  (24  sess.,  ch.  90,  sec.,  13, 
Laws,  Vol.  I.,  353)  authorizing  proceedings 
against  joint  debtors,  when  all  are  not  taken  ; 
and,  independent  of  this  statute,  a  plaintiff 
cannot  proceed  against  a  debtor  not  taken  but 
by  prosecuting  him  to  outlawry.  This  is  the 
course  pursued  when  heirs  in  e:avelkind  are 
sued  and  not  taken.  (Dyer,  239  a  ;  Rastal's 
Ent.,  208ft.) 

The  right  to  proceed  against  several  execu- 
tors, where  one  only  is  taken,  and  to  obtain 
judgment  against  all,  is  also  founded  on  an  En- 
glish statute,  which  we  have  adopted.  (24 
sess.,  ch.  174,  sec.  11,  Laws,  Vol.  I.,  538.) 

The  judgment  and  execution  in  this  case  did 
not,  therefore,  authorize  the  sale  of  the  share 
of  the  lessor,  or  of  that  of  her  sister,  which 
she  has  since  purchased,  and.  consequently, 
she  is  entitled  to  judgment  for  two  third  parts 
of  the  premises. 

Judgment  accordingly. 

Cited  ln-18  Wend.,  125;  1  Paigre,  561;  »  Paitfe, 
30. 


62*]      *OLMSTEAD  v.  RAYMOND. 

Arrext  by  Constable. —  Voluntary  Kxcape — fiub- 
wqiient  Arresiby  Sheriff  on  Different  Charge — 
Liability  of  Constable. 


IN  ERROR,  on  certiwari.  Olmstead  sued 
Raymond,  before  the  justice,  by  warrant, 
and  declared  against  him,  as  a  constable,  for  the 
escape  of  David  0.  M'Instry,  whom  he  had 
arrested  on  a  warrant,  in  favor  of  the  plaintiff. 

At  the  trial,  before  the  justice,  the  plaintiff 
proved  that  the*  defendant  confessed  he  had 
taken  M'Instry,  on  the  warrant,  in  a  place 
called  the  Sap  Bush,  and  had  left  him  there;  that 
M'Instry  had  promised  to  come  on  ;  that  on  his 
way  home,  about. three  miles  from  the  Sap 
Bush,  he  met  the  deputy-sheriff,  and  went  back 
with  him,  and  at  Sap  Bush,  the  deputy-sheriff 
took  M'Instry,  on  an  advertisement,  and 
brought  him  to  a  tavern  :  and  both  the  de- 
fendant and  deputy-sheriff  claimed  him  as  a 
prisoner.  The  defendant  directed  two  persons 
to  retain  M'Instry,  while  he  could  go  and 
notify  the  plaintiff  to  attend  the  trial.  M'Ins- 
try, accordingly,  went  into  a  private  room  with 
the  keepers,  and  the  deputy-sheriff  went  with 
them.  Before  the  defendant  returned,  the 
sheriff  came,  with  the  original  bench  warrant, 
on  the  escape  from  which  the  advertisement 
was  founded,  and  took  M'Instry,  and  carried 
him  to  jail,  on  a  charge  of  felony,  and  told  the 
defendant  afterwards  that  he  w'ould  not  give 
up  the  prisoner  to  him. 

The  justice  decided  that  Raymond  had  suf- 
fered a  voluntary  escape  at  the  Sap  Bush,  and 
gave  judgment  for  the  plaintiff. 

Mr.  J.   Gephard  for  the  plaintiff  in  error. 

Mr.  Adams,  contra. 

*Per  Curiam.  The  constable  suffered  [*63 
a  voluntary  escape  of  M'Instry  at  the  Sap 
Bush  ;  and,  while  the  prisoner  was  at  large,  he 
was  arrested  by  the  deputy-sheriff,  on  a  bench 
warrant,  in  the  hands  of  the  sheriff ;  this  arrest 
deprived  the  constable  of  the  power  of  re- 
claiming him. 

The  decision  of  the  court  below  was  correct 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
Cited  in-10  Wend.,  515. 


NEVINSe.   KEELER. 

Trespass  Quare  Clausum   Fregit  —  Pleading. 

In  an  action  of  trespass  qitarc  ctfiuxiim  frcyit,  the 
plaintiff  alh'Kcd  several  trespasses  in  several  closes, 
at  different  times,  and  the  defendant  pleaded  that 
the  several  closes  were  one  and  the  same  close,  and 
that  it  was  his  freehold,  &c.  On  demurrer,  tin-  plea 
was  held  bad.  The  defendant  should  have  justified 
as  to  all  the  closes,  or  have  denied  the  trespasses  as 
to  all  the  closes,  except  one,  and  justified  as  to  that. 

Where' a  plea  licfdns  as  an  answer  to  the  whole 
declaration,  but  answers  only  a  part,  it  is  bad. 


Wi  >ere  a  constable,  having  arrested  a   defendant 
on  a  warrant  Issued  by  a  justice  of  peace,  left  the  \ 
defendant,  on    his  promising  to   follow  him,    and 
afterwards  went  back  with   a  deputy-sheriff,  who 
also  arrested  the  defendant,  and  detained  him  in  his 
custody,  and  afterwards  took  him  to  prison,  on  a  . 
criminal  action,  so  that  the  constable  could  not  take 
him  before  the  justice  on  the  warrant,  it   was  held 
that  by  the  constable's  leaving  the  defendant,  after  , 
the  arrest,  then-  was  a  voluntary  escape;  and   not 
bein>{  able,  afterwards,  to  retake  the  defendant,  the 
constable  was  liable  for  such  esca|»e. 

NOTE.-  A*    to   fj>cni>r -What    rnnxtitntrx     Vithtu- f 
tarn  anfl  nfgHyeiit,  s»-e   L.-in-inir   v.  Fleet,  ti  Johns. 
<  'as.,  :},  mite. 

JOHNS.  UEP.,  6. 


( 'itations-l  Salk.,  17» ;  1  Sauiid.,  28,  «.  3. 

THIS  was  mi  action  of  trespass  qua  re  clanmim, 
fregit.  The  declaration  stated  that  the 
defendant,  on  the  10th  January,  180!),  broke 
and  entered  the  close  of  the  subscriber,  in,  &<•., 
and  trod  down  his  grass  ;  and  also  on  the  'J.r>tli 
December,  1807,  broke  and  entered  another 
close,  in  the  same  town,  and  trod  down  the 
grass,  and  carried  away  the  timber  ;  and.  also, 
on  the  25th  June,  1807,  broke  and  entered 
another  close,  in  thesamc  town,  and  destroyed 
the  grass  ;  and  that  this  last  trespass,  as  to  the 
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grass,  he  continued,  at  sundry  days  and  times, 
from  the  25th  June,  1807,  to  the  12th  January, 
1809,  &c. 

The  defendant  pleaded,  1.  Not  guilty.  2. 
Not  guilty  as  to  the  force  ;  and  as  to  the  resi- 
due of  the  several  trespasses,  that  the  said 
several  closes  are  one  and  the  same,  being  a 
farm  containing  100  acres  of  wood,  and  was 
at,  &c.,  and  is  the  freehold  of  the  defendant, 
and  the  chattels  in  the  declaration  mentioned 
are  his  chattels  ;  whereupon  the  defendant,  in 
his  own  right,  at,  &c.,  the  said  close  broke 
and  entered,  and  trod  down  the  grass,  and 
64*]  *carried  away  the  timber,  which  are  the 
same  trespasses,  &c.,  and  this  he  is  ready  to 
verify,  &c. 

There  was  a  special  demurrer  to  the  2d  plea  ; 
1.  Because  the  plea  is  not  an  answer  to  all  the 
courts,  although  it  is  pleaded  as  such.  2.  Be- 
cause it  attempts  to  make  that  which  is  an 
answer  only  to  one  of  the  courts  an  answer  to 
the  whole.  3.  Because  the  matter  pleaded  is 
not  an  answer  to  any  one  count  in  particular. 

Mr.  Weston,  in  support  of  the  demurrer, 
cited  1  Salk.,  179;  1  Saund.,  28,  noteS. 

Messrs.  Foot  and  Skinner,  contra. 

Per  Curiam.  The  plaintiff  had  declared  for 
several  trespasses,  done  at  divers  places,  and 
at  different  times.  This  is  a  very  usual  way 
of  declaring  ;  and  the  defendant  was  bound, 
by  his  special  plea,  to  answer  the  whole 
declaration,  and  to  hit  every  trespass,  since  the 
plea  begins  and  professes  to  be  an  answer  to 
the  whole.  (1  Salk.,  179;  1  Saund.,  2S,note  3.) 
But  he  has  only  justified  as  to  one  locus  in  quo; 
and  it  is  no  answer  to  the  other  trespasses  to  say 
that  they  referred  to  the  same  close.  He  should 
have  pleaded  not  guilty  as  to  all  but  one  close. 
The  plaintiff  alleged  trespasses  in  distinct 
places,  and  he  could  not  reply  to  the  plea,  but 
by  saying  merelv  that  the  places  were  several 
and  distinct.  T*his  was  all  that  he  could  say, 
so  far  as  respects  two  of  the  trespasses 
charged  ;  and  this  would  be  tendering  an  im- 
material issue,  assuming  them  to  be  separate 
closes  ;  and  there  is,  then,  no  answer  to  the 
trespass.  The  defendant,  if  he  had  followed 
the  established  precedents,  should  have  set 
up  his  justification  as  to  all  the  closes,  or  he 
should  have  denied  the  trespass  as  to  all  the 
closes  but  one,  and  justified  his  entry  as  to 
that  one.  This  is  the  practice  when  the  defend- 
ant pleads,  as  he  does  here,  liberum  tenemen- 
lum.  As  it  is,  we  must  consider  the  plea  as 
65*]  beginning  with  an  answer  to  the  *whole 
declaration,  and  as  being,  in  fact,  but  an 
answer  to  part,  and  so  is  bad. 

Judgment  for  the  plaintiff,  with  liberty  to  the 
defendant  to  amend  on  the  usual  terms. 

Cited  in— 30  Johns.,  98  ;  15  Wend.,  467  ;  23  Wend 
488 ;  5  Hill,  178 ;  H.  &  D.,  348 ;  7  Abb.  Pr.,  387 ;  2  Bos., 
700. 


ADAMS  v.  WILLOUGHBY. 

Action  of  Covenant — Assignment  of  Breaches — 
Declaration — Demurrer  to  Whok— Judgment 
for  Breaches  Well  Assigned. 

In  an  action  of  covenant,  where  some  of  the 
breaches  are  well  assigned,  and  some  not,  and  there 
is  a  demurrer  to  the  whole  declaration,  the  plaintiff 
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will  have  judgment  for  the  breaches  which  are  well 
assigned. 

Citations— 8  Saund.,  380 ;  Cro.  Jac.,  575. 

THIS  was  an  action  of  covenant.  The 
declaration  stated  that  on  the  llth  Au- 
gust. 1806,  Josiah  Fuller  was  indebted  to  the 
plaintiff  in  $102.29,  on  the  settlement  of  ac- 
counts, with  interest  to  $13  ;  and  in  four 
notes,  all  amounting  to  $88.25  principal,  and 
$14.87  interest ;  also  on  an  unliquidated  ac- 
count, amounting  to  $68.06  ;  also  on  a  receipt 
for  moneys  of  Charles  Seldon  &  Co.,  for  $125 
principal,  and  $1.80  interest,  which  un 
liquidated  account  was  composed  of  the  vari- 
ous items  which  were  specified  ;  and  the  de- 
fendant, by  his  writing,  under  hand  and  seal, 
dated  20th  April,  1807,  stated  that  Josiah  Ful- 
ler had,  on  the  llth  August,  1806,  sold  and 
delivered  to  the  plaintiff  one  pair  of  horses, 
two  cows,  one  wagon,  one  sleigh  and  harness, 
for  moneys  owing,  and  services  to  be  per- 
formed ;  and  the  plaintiff  promised  to  re-de- 
liver the  said  articles,  at  any  time  within  six 
months,  on  being  paid  his  just  demands ; 
which  writing  further  stated  that  Josiah  Ful- 
ler and  the  plaintiff  made  a  settlement  on  the 
15th  March,  1806  ;  and  that  there  was  due  to 
the  plaintiff  $102.29  ;  and  that  the  plaintiff,  in 
consideration  of  the  sum  of  *$102.29,  [*66 
and  such  other  sums  as  the  said  Josiah  might 
owe,  and  for  which  the  above  articles  were 
pledged  (the  amount  of  the  sum  not  liquidated 
for  services  not  performed,  to  be  determined 
by  three  persons,  who  were  named,  to  whom 
the  plaintiff  and  the  defendant  had  submitted; 
|  and  the  defendant  having  agreed  to  pay  the 
sum  or  sums  of  money,  on  or  before  the  1st 
day  of  May,  then  next  ensuing),  the  plaintiff 
assigned  over  to  the  defendant  the  above  ar- 
ticles pledged. 

The  plaintiff  averred  that  in  addition  to  tha 
$102.29,  so  liquidated,  the  said  Joseph  Fuller 
did,  on  the  llth  August,  1806.  justly  owe  to 
the  plaintiff  $287.98.  besides  $3  interest, 
making  in  the  whole  $403.27,  and  for  the 
payment  of  which  the  said  articles  were 
pledged,  and  which  the  defendant,  by  his  cove- 
nant, agreed  to  pay  as  aforesaid.  The  plaint- 
iff also  averred  that  though  he  had  performed 
all  things  on  his  part  to  be  performed,  yet  the 
defendant  had  not  paid  to  him  the  sum  speci- 
fied to  be  paid,  but  had  broken  the  covenant, 
&c. 

To  this  declaration  there  was  a  general 
demurrer  and  joinder. 

Mr.  Weston,  in  support  of  the  demurrer. 

Mr.  Foot,  contra. 

Pei-  Curiam.  The  instrument  upon  which 
the  suit  is  brought  is  miserably  defective  in 
precision,  and  it  is  not  easy  to  apprehend 
clearly  its  meaning.  The  only  liquidated  sum, 
at  the  date  of  the  covenant,  was  the  $102.29. 
The  goods  were  pledged  to  the  plaintiff  for 
moneys  owing,  and  for  services  thereafter  to 
be  performed  ;  but  how  much  was  owing  does 
not  appear.  All  the  unliquidated  accounts 
and  demands  were,  *by  agreement  of  [*O7 
the  parties,  referred  to  three  arbitrators,  to  be 
liquidated  and  ascertained  ;  and  the  defendant 
was  to  pay  such  sums  as  they  should  adjudge 
to  be  due.  This  is  the  just  construction  of 
the  covenant,  and  as  no  such  reference  has 
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been  made,  nor  any  effort  on  the  part  of  the 
plaintiff  to  procure  it  (for  none  is  shown  or 
averred),  the  plaintiff  is  not  entitled  to  his  ac- 
tion for  any  such  demand.  The  reference 
and  determination  of  the  arbitrators  was  a  con- 
dition precedent,  which  the  plaintiff  was 
bound  to  show  had  been  performed.  So  far 
the  declaration  has  failed  in  stating  a  cause  of 
action.  But  the  liquidated  sum  of  $102.29 
the  defendant  was  bound  to  pay,  without  such 
reference,  and  to  that  extent  the  covenant  had 
been  broken.  And  in  covenant,  if  some 
breaches  be  well  assigned  and  some  not,  and 
there  is  a  demurrer  to  the  whole  declaration, 
the  plaintiff  shall  have  judgment  for  those 
breaches  which  are  well  assigned.  (2Saund., 
380;  Cro.  Jac.,  575.) 

There  were  objections  made  to  the  form  of 
the  declaration  ;  and  it  is  not,  perhaps,  well 
drawn,  either  in  the  manner  of  stating  the 
covenant,  or  in  the  assignment  of  the  breach; 
but,  as  these  are  matters  of  form,  and  not  of 
substance,  they  may  be  overlooked  on  a  gen- 
eral demurrer. 

The  declaration,  therefore,  may  be  con- 
sidered as  good,  so  far  as  it  relates  to  the  non- 
payment of  the  $102.29;  and  the  plaintiff  is 
entitled  to  judgment  for  that  breach  of  the 
covenant. 

Judgment  accordingly. 

Cited  in— 13  Johns.,  268 ;  13  Hun,  617:  SCranch  C.  C., 
«86  ;  43  N.  J.  L,.  467. 
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Agreement  for  Sealed    Verdict  —  Jury  may  be 
Polled  —  Legal  Verdict. 

Though  the  parties,  after  the  charge  of  the 
judge,  and  before  the  jury  have  retired,  agree  that 
the  jury  may  deliver  a  sealed  verdict  ;  yet,  when  the 
jury  come  into  court  to  deliver  in  the  sealed  ver- 
dict, either  party  may  have  the  jury  polled  ;  and 
any  of  the  jurors  may  dissent  from  the  verdict  to 
which  they  had  previously  agreed. 

There  is  no  legal  verdict  but  a  public  verdict,  de- 
livered openly  in  court,  and,  untjl  it  is  received 
and  recorded,  the  jurors  may  alter  it. 


was  an  action  for  a  libel.  The  cause 
JL  was  tried  at  the  Delaware  Circuit,  in  Sep- 
tember, 1809,  before  Mr.  Justice  Thompson. 

The  trial  lasted  till  late  in  the  evening,  and 
after  the  charge  of  the  judge,  the  parties 
consented  that  the  jury  might  seal  up  their  ver- 
dict. At  the  opening  of  the  court,  on  the 
next  day,  the  jury  appeared,  and  the  foreman 
delivered  tlie  sealed  verdict,  which  was  opened 
and  read,  by  which  the  jury  found  for  the 
plaintiff  for  $150  damages.  On  being  polled, 
nine  of  the  jurors  dissented  from  the  verdict  ; 
but,  at  the  same  time,  stated  that  they  did 
agree  to  the  verdict  when  it  was  made,  and  so 
informed  the  constable  before  they  separated. 
The  judge  directed  the  verdict  to  be  entered, 
subject  to  the  opinion  of  the  court,  on  the 
question  whether  the  same  ought  to  be  re- 
corded. 

Mr.  Foot,  for  the  defendant.  The  practice 
of  taking  sealed  verdicts  is  not  known  in  the 
English  courts,  and  seems  to  have  grown  up 
here,  for  the  purpose  of  convenience.  If  a 
party  consents  that  the  jury  should  seal  up 
their  verdict  and  then  separate,  lie  ought  not, 
afterwards"  to  be  permitted  to  poll  them.  It 
may  lead  to  very  great  abuse  ;  for  after  the 
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jurors  have  separated,  they  may  be  tampered 
with  by  the  parties,  and  some  of  them  in- 
duced, when  polled,  to  dissent  from  the  ver- 
dict to  which  they  have  before  agreed,  and 
which  has  been  signed  and  sealed  up  by  them. 
The  signing  of  the  verdict  is  an  express  assent, 
by  each  juror,  to  the  verdict,  and  is  equiva- 
lent to  a  polling  of  the  jury. 

Messrs.  Buggies  and  E~  Williams,  contra. 
The  jurors  must  all  agree,  to  make  a  verdict. 
(7  Bac.  Abr.,  8  Verd.,  F.  G.)  If  the  court 
refuse  to  let  the  jury  be  polled,  after  the 
sealed  verdict  is  delivered,  it  must  be  re- 
corded ;  but  when  the  jury  have,  in  fact,  been 
*polled,  and  nine  of  them  dissented,  the  [*{J9 
verdict  cannot  be  recorded.  No  objection 
was  made  to  the  polling  of  the  jury,  at  the 
time,  so  that  there  was  an  implied  assent  ;  and 
thus  this  case  cannot  be  affected  by  the  ex- 
pendiency  of  the  practice.  We  agree  that  if 
the  rule  of  practice  was  now  to  be  established, 
it  ought  to  be,  that  when  the  parties  have 
agreed  that  the  jury  may  seal  up  their  verdict 
and  separate,  they  ought  not  to  be  polled. 

Per  Curiam.  The  jury,  when  they  came  to 
the  bar  to  deliver  in  their' verdict,  had  a  right  to 
dissent  from  the  verdict  to  which  the  had  pre- 
viously agreed.  There  is  no  verdict  of  any 
force  but  a  public  verdict,  given  openly  in 
court ;  until  it  was  received  and  recorded,  it 
was  no  verdict,  and  the  jury  had  a  right  to 
alter  it  as  they  may  a  private  verdict. 
The  previous  agreement,  that  the  jury  might 
seal  up  their  verdict,  did  not  take  away  from 
the  parties  the  right  to  a  public  verdict,  duly 
delivered.  There  being,  then,  no  legal  ver- 
dict in  this  case,  a  new  trial  must  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

New  filial  granted. 

Cited  in— 7  Johns.,  34 ;  4  N.  Y.,  550 :  52  N.  Y.,  440  : 
12  How.  Pr..  431;  40  Super.,  385 ;  41  N.  J.  L.,  57  :  123 
Mass.,  267. 


VAN    ALEN    ET  AL.    v.    VANDERPOOL 

ET  AL. 

Sate  of  goods  by  Factor — No  Special  Instruc- 
tions as  to  Terms  of  Sale — Credit — Custom — 
Difligence — Liability. 

When  a  person  receives  goods,  as  an  agent  or  fac- 
tor, to  sell  for  another,  without  any  special  instruc- 
tions to  sell  for  cash  and  not  on  credit,  he  may  sell 
on  credit,  for  the  jx'riod  usual  in  the  market;  and 
in  case  he  sells  on  credit  in  the  usual  manner,  and 
uses  due  diligence  to  ascertain  the  solvency  of  the 
purchaser,  he  will  not  be  responsible,  should  the 
veiid(,f  afterwards  prove  insolvent. 

Citations—  Willes,  408 ;  6  T.  K.,  12 :  1  Camp.  Ar.  P., 
258. 

rPIIIS    was    an  action    of  o-Mump*it.      The 
_L     declaration  contained  two  special  counts, 


XOTK.— Aornt  or  factor— Power  to  xell  on  crrdlt. 

An  authoritii  to  xrll  ilocx  not  ciirrji  u'ith  it  an  (in- 
thnrity  to  *ett  on  rrfilit.  unless  such  be  the  usage  of 
tnide.  If  then-  be  such  usage  the  agent  may,  in  the 
alMctici*  of  special  instructions,  sell  on  credit.  Ilolv- 
ertson  v.  Livingston,  5  Cow.,  473:  Delatield  v. 
Illinois.  26  Wend..  223:  Wiltshire  v.  Sims.  1  Camp., 
25M;  Stoddard  v.  Mcllwain,  7  Rich.  (Law),  525; 
Payne  v.  Potter,  II  Iowa,  549. 

S»-c  (ionnaii  v.  Wheeler.  10  (tray.  362 ;  (Jreely  v. 
Hart  let  t  1  C.recnl..  172. 

Factnn,  taking  negtttiahle  paper*  ;xi|/aMe  to  than 
in-lrrn.  for  an  amount,  part  of  which  was  due  to 
them-si-lves  and  part  to  their  principal,  have  been 
held  personally  liable.  Symington  v.  M'Linn,  1 
I)ev.  i  B..  L..  291  :  Hrownv.  Arnott,  ti  Watts  &  S., 
4(12. 
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besides  the  general  counts.  1.  That  the  defend- 
ants, on  the  30th  November,  1807,  were  com- 
mon carriers  of  goods,  for  profit,  from  Scho- 
7O*]  dack  to  *the  city  of  New  York,  and  from 
New  York  to  Schodack,  by  water,  in  the 
sloop  Caty  Maria,  and  for  a  reward.  That 
the  plaintiffs  were  possessed  of  300  bushels  of 
wheat, of  the  value  of  $ 400,and  at  the  special  in- 
stance and  request  of  the  defendants,  delivered 
the  wheat  to  the  defendants,  to  be  by  them 
safely  conveyed  from  Schodack  to  New  York, 
for  a  reasonable  compensation,  and  there  to 
be  sold  by  the  defendants  for  the  best  price  to 
be  got,  in  money,  and  to  account  for  and  pay 
the  money  to  the  plaintiffs.  That  the  defend- 
ants, in  consideration  thereof,  then  and  there 
undertook  and  promised  safely  to  transport  the 
same  wheat  to  New  York,  and  there  to  sell 
the  same  for  the  best  price  in  money,  and  to 
account  for  and  pay  the  moneys  to  the  plaint- 
iffs when  requested  ;  and  the  plaintiffs  averred 
that  the  defendants,  afterwards,  on  the  10th 
December,  1807,  at  New  York,  sold  the  wheat 
for  $ 400;  yet,  that  they  had  not  paid  the  money 
or  accounted  for  the  same,  &c.,  although  often 
requested,  &c. 

2.  That  the  plaintiffs,  on,  &c.,  at  &c.,  had 
delivered  to  the  defendants  other  300  bushels  of 
wheat,  of  the  value  of  $400,  to  be  sold  by  the 
defendants  for  the  plaintiffs,  for  the  best  price, 
and  to  account.  &c.,  and  that  the  defendants, 
in  consideration,  &c. ,  undertook  and  promised 
the  plaintiffs  to  sell  the  same  for  the  best 
price,  and  to  pay  the  moneys,  &c.,  when  re- 
quested, &c.,  The  plaintiffs  averred  that  the 
defendants  sold  the  wheat  for  $400,  at  New 
York  ;  yet,  that  they  had  not  paid  the  moneys 
or  accounted  for  the  same,  &c.,  although  re- 
quested, &c.  • 

At  the  trial,  the  plaintiffs  gave  in  evidence 
four  receipts,  signed  by  the  defendants,  ac- 
knowledging to  have  received  of  the  plaintiffs 
162  bushels  and  35  pounds  of  wheat  in  store  ; 
and  the  defendants'  counsel  admitted  they  re- 
ceived the  wheat,  carried  it  to  New  York,  in 
their  sloop,  and  sold  it  to  John  Townsend,  on 
credit,  and  took  a  note  for  the  same,  payable  in 
71*]  90 days,  to  themselves.  It  was  *admitted 
by  the  plaintiffs  that  Townsend  was  then  in 
good  credit,  but  failed  before  the  note  became 
due.  and  that  the  defendants  had  not  received 
any  part  of  the  money.  The  plaintiffs  then 
offered  to  prove  that  the  defendants  were  di- 
rected to  sell  the  wheat  for  cash.  This  evi- 
dence was  objected  to,  but  admitted.  The 
plaintiffs  then  proved  that  when  one  of  them 
brought  a  load  of  the  wheat  in  question  to  the 
store  of  the  defendants,  on  the  dock,  he  said 
he  wanted  money  for  it ;  and  that  if  he  could 
not  get  the  money  there,  he  would  carry  the 
wheat  to  Schermerhorn's,  where  he  could  have 
the  money  for  it  ;  that  one  of  the  defendants 
said  that  as  soon  as  his  vessel  (then  at  the 
wharf)  returned  from  New  York,  the  plaintiffs 
should  have  the  money,  for  as  much  wheat  as 
they  could  bring,  and  that  he  would  write  to 
another  of  the  defendants  at  New  York,  to 
bring  the  money  ;  that  he  had  not  the  money 
at  that  time  to  spare. 

The  defendants'  counsel  moved  for  a  non- 
suit, which  was  refused  by  the  judge  ;  who 
said  that  the  evidence  amounted  loan  absolute 
sale  of  the  wheat  to  the  defendants  ;  and  that 
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the  plaintiffs  were  entitled  to  recover  under  the 
count  for  wheat  sold  and  delivered. 

The  defendants  then  proved  that  one  of 
them  alone  was  owner  of  the  store  on  the 
dock,  that  he  never  bought  wheat,  and  that 
the  other  defendants  alone  were  owners  of 
another  store,  which  was  for  dry  goods,  and 
they  put  their  wheat  into  the  store  on  the 
dock.  This  evidence,  though  objected  to,  wa& 
admitted  ;  and  the  plaintiffs  were  then  non- 
suited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Van  Buren  for  the  plaintiffs. 

Mr.  Foot,  contra. 

Per  Curiam.  The  testimony  in  the  case  does, 
not  warrant  the  ground  taken  at  the  trial,  that 
there  was  *a  sale  of  the  wheat  to  three  [*72 
of  the  defendants.  The  nonsuit  was  granted 
on  the  assumption  that  there  had  been  a  sale  to 
three  only  of  the  defendants,  and  that  this  evi- 
dence did  not  correspond  with  the  contract  de- 
clared on.  This  may  be  the  import  of  the 
parol  testimony  ;  but  the  receipts  given  by,  or 
in  behalf  of  all  the  defendants,  subsequent  to 
the  loose  conversation  alluded  to  by  the  wit- 
nesses, are  a  higher  species  of  evidence,  and 
ought  to  control  the  other.  According  to  the 
receipts,  the  wheat  was  received  into  the  store 
as  the  wheat  of  the  plaintiffs  ;  and  we  must 
conclude  that  it  was  taken  upon  freight,  to  be 
carried  to  New  York,  and  sold  by  the  defend- 
ants, as  agents  or  factors,  for  the  plaintiffs. 
The  cause,  then,  ought  to  have  been  submitted 
to  the  jury,  on  the  point,  whether  the  conver- 
sation between  one  of  the  plaintiffs  and  one  of 
the  defendants,  when  one  load  of  the  wheat 
was  delivered,  amounted  to  an  instruction  to- 
the  defendants  not  to  sell  on  credit.  Such  a, 
special  instruction  was  necessary  ;  for  other- 
wise, the  agent  selling  on  a  usual  credit,  to  a, 
person  known  and  approved  in  the  market, 
would  not  be  responsible  for  the  solvency  of 
the  vendee. 

The  defendants  received  the  wheat  to  carry 
to  New  York  and  sell,  as  agents  and  factors  to 
the  plaintiffs;  and  whenever  persons 'are  so- 
employed,  it  is  to  be  understood,  without 
special  instructions  to  the  contrary,  that  they 
are  employed  to  do  it  in  the  usual  manner  ; 
and,  consequently,  they  may  sell  on  credit, 
without  incurring  risk,  provided  they  do  not 
unreasonably  extend  the  term  of  credit,  and 
provided  they  make  use  of  due  diligence  to  as- 
certain the  solvency  of  the  purchaser.  The 
authority  of  a  factor  to  sell  on  credit  is  not  to 
be  disputed.  (Scott  v.  Surman,  Willes'  Rep., 
406  ;  6  Term  Rep.,  12  ;  Russel  v.  Hanhey,  1 
Camp,  N,  P.,  258.)  Whether  the  evidence 
showed  a  special  instruction  to  sell  for  cash, 
was  the  point  that  should  have  gone  to  the 
jury.  After  laying  down  the  *general  [*73 
rule  on  the  subject,  the  court  do  not  mean  to 
give  any  opinion  on  the  evidence,  as  to  that 
point,  in  this  case  ;  but  they  wish  to  leave  it 
unbiassed  for  a  future  trial. 

We  are,  accordingly,  of  opinion  that  a  new 
trial  be  awarded,  with  costs  to  abide  the  event, 
of  the  suit. 

New  trial  granted. 

Cited  in— 1  Cow.,  659 ;  6  Cow.,  186 ;  10  Abb.  Pr.,  223  ; 
5  Bos.,  513. 
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JACKSON,  ex  dem.  ELLSWORTH, 


JANSEN. 

Construction  of  Will  —  Executors  Authorized  to 
Sell  Realty  —  Interest  of  Proceeds  to  be  Paid 
Widow—  After  Death  of  Widow  Void. 

A,  by  his  last  will  and  testament,  after  directing 
his  executors  to  sell  his  personal  estate,  authorizes 
and  empowers  his  executors,  thereinafter  named,  to 
sell  and  dispose  of  his  real  estate  ;  and  directs  them, 
after  they  have  disposed  of  his  estate,  and  converted 
the  same  into  money,  to  place  the  same  at  interest, 
on  good  security,  and  to  pay  the  interest  annually  to 
his  wife  ;  and,  "  at  and  after  his  wife's  decease,  he 
gives  and  bequeaths  to  his  son,  an  only  child,  all  the 
principal  sums  of  money  and  security  in  the  hands 
of  his  executors."  He  then  named  his  wife  and  two 
others  as  executors.  One  of  the  executors  re- 
nounced: and,  after  the  death  of  the  widow,  the 
surviving  executor  sold  the  real  estate.  It  was  held 
that  the  object  of  the  testator,  in  creating  the 
power,  being  to  make  a  provision  for  his  wife,  it 
ceased  at  her  death,  and  the  lands  descended  to  the 
heir-at-law. 


was  an  action  of  ejectment,  for  a  house 
JL  and  lot  in  Kingston.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  the  following  case. 

William  Ellsworth,  the  father  of  the  plaint- 
iff, was  seized  in  fee  of  the  premises  in  pos- 
session of  the  defendant,  and  died  seized,  on 
the  20th  October,  1799,  leaving  the  lessor,  his 
only  child,  and  heir-at-law.  It  appeared  that 
William  Ellsworth,  in  his  lifetime,  on  the  15th 
July,  1796,  made  a  will,  which  was  duly  exe- 
cuted, and  which  remained  unrevoked  at  his 
death. 

The  will  contained  the  following  clauses  : 
"  I  do  hereby  authorize  and  empower  my  ex- 
ecutors, hereinafter  named,  to  sell  and  dispose 
of  all  and  singular  my  house  and  lot  of  ground 
on  which  I  now  live,  and  the  barn  and  lot  op- 
posite to  my  said  dwelling-house,  to  the  best 
advantage,  and  to  make,  seal  and  execute 
74*]  deeds  of  conveyance  *to  the  purchaser 
or  purchasers  of  the  same  in  fee-simple.  I  also 
hereby  authorize  and  empower  my  said  execu- 
tors to  sell  and  dispose  of  all  my  personal  es- 
tate, except  what  I  have  hereinbefore  given 
and  bequeathed,  and  otherwise  directed.  It  is 
my  will,  after  my  said  executors  shall  have  so 
disposed  of  my  said  estate,  and  converted  the 
same  into  money,  that  they  let  out  the  whole 
thereof  on  use  or  interest,  on  good  security  ; 
and  that  the  interest  moneys  be  annually  paid 
by  my  said  executors  to  my  said  wife,  during 
her  natural  lifetime.  And  it  is  my  will,  and  at 
and  after  my  wife's  decease,  I  give  and  be- 
queath unto  my  son,  Theophilus  Ellsworth, 
his  heirs  and  assigns,  all  the  principal  money, 
in  bonds  and  other  securities,  which  shall  be 
remaining  in  the  hands  of  my  executors.  And 
lastly,  I  do  nominate  my  wife,  Elizabeth,  ex- 
ecutrix, and  my  trusty  friends,  Abraham  Low 
and  Christopher  Tappen,  executors,"  «fcc. 

The  will  was  proved  in  1799,  and  Christo- 
pher Tappen  and  Elizabeth  Ellsworth,  two  of 
the  executors  named,  acted  as  executors  — 
Abraham  Low,  the  other  executor,  having  re- 
nounced. C.  Tappen,  after  the  death  of  the 
executrix,  Elizabeth,  who  died  in  January, 
1804.  as  surviving  executor,  sold  the  premises, 
on  the  7th  August,  1804,  to  the  defendant,  who 
is  his  son-in-law.  Previous  to  the  sale  C.  Tap- 
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pen  had  leased  the  premises,  and  received  the 
rent.  The  sale  was  private,  and  not  by  auc- 
tion. Neither  the  rents,  nor  a  sum  of  £100, 
bequeathed  to  the  widow,  were  paid  to  her  ; 
and  C.  Tappen  is  insolvent,  and  has  paid  no 
part  of  the  purchase  money  to  the  plaintiff. 

Two  points  were  stated  by  the'counsel  for 
the  plaintiff  :  1.  That  Tappen,  the  surviving 
executor,  had  no  power  to  sell  ;  the  power 
given  to  the  executors  by  the  will  being  a  mere 
naked  power. 

*2.  Whether  the  power  given  to  the  [*7o 
executors  was  coupled  with  an  interest  or  not, 
it  ceased  with  the  death  of  the  widow  of  the 
testator. 

Mr.  Sudam,  for  the  plaintiff.  1.  There  are 
three  propositions,  which  I  take  to  be  settled 
law  ;  1.  That  where  there  is  a  bare  authority 
given  to  the  executor  to  sell,  the  fee  rests  in 
the  heir-at-law,  until  the  sale.  (Powell  on  De- 
vises, 293  ;  Co.  Litt.,  113,  a.)  2.  A  power  given 
to  executors  to  sell,  must  be  strictly  pursued, 
and  they  must  all  join  in  the  conveyance  ;  and 
if  one  of  them  dies,  the  power  ceases  at  com- 
mon law.  (Powell  on  Devises,  294,  295.)  3. 
When  the  subject  on  which  a  power  is  to  ope- 
rate ceases,  the  power  also  ceases. 

A  case  in  point  is  stated  in  Dyer;  (Dyer, 
177,  a,  pi.  32.)  Before  the  statute  of  27  Hen. 
VIII.,  a  cestui  que  use  in  fee  devised  by  his 
testament  that  A,  B  and  C,  his  feoffees,  should 
suffer  his  wife  to  take  the  profits  of  his  land 
during  her  life,  and  after  her  decease,  that  the 
premises  should  be  sold  by  the  said  feoffees, 
and  the  money  to  be  received  thereon  to  be 
paid  to  certain  persons.  The  testator,  and  A, 
one  of  the  feoffees,  and  the  wife,  died  ;  and  it 
was  held  that  B  and  C,  the  surviving  feoffees, 
could  not  sell. 

So  where  a  man  devised  that  after  the  death 
of  his  wife  his  land  should  be  sold  by  his  ex- 
ecutors, with  the  assent  of  A.  B.,  and  made  his 
wife  and  I.  S.  executors,  and  A.  B.  and  the 
wife  died,  it  was  held  that  the  surviving  execu- 
tor had  no  power  to  sell.  (Dyer,  129,  a, 
pi.  8.) 

In  the  case  of  Lee  v.  Vincent  (Cro.  Eliz.,  26; 

Dyer,  176  S.  C.),  and  in    Toicnsend  v.    Wale 

(Cro.  Eliz.,  524).  and  in  other  cases,  where  the 

I  sale  by  survivors  was  held  good,  the  persons 

I  who  were  to  sell  were  either  not  named,  or 

had  a  power  coupled  with   an   interest :  and 

where  there  are  no  express  words  designating 

i  who  are  to  sell,  the  law  gives  the   power  to 

I  those  who  are  to  distribute  the  money.     (2 

|  Leon..  220;  Dyer,  371.) 

All  the  cases  on  this  subject  are  collected  bv 
Powell  (Powell  on  Devises,  301,  303),  and  the 
distinction  is  taken  between  a  mere  naked 
*po\vcr,  and  a  power  coupled  with  an  [*70 
interest  ;  and  it  will  be  found  that  in  all  those 
cases  the  court  went  on  the  ground  that  as 
there  was  an  estate  for  life,  or  for  years, 
created  before  the  sale  was  to  take  place,  either 
for  the  payment  of  debts,  or  for  the  mainten- 
ance of  younger  children,  it  amounted  to  a 
devise  for  life  or  for  years — showing  clearly 
the  intention  of  the  testator,  that  those  who 
survived  should  convey,  by  giving  the  execu- 
tors a  trust,  to  be  performed  before  the  sale. 

The  doctrine  for  which  I  contended  is  fully 
recognized,  and  clearly  stated,  by  the  Chief 
Justice,  in  giving  his  opinion  in  the  Court 
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of  Errors,  in  the  case  of  Bergen  et  al.  v.  Ben- 
nett. (1  Games'  Cas.  in  Error,  16.)  "  If," 
says  he,  "a  man,  by  his  will,  directs  his  execu- 
tors to  sell  his  land,  this  is  but  a  bare  authority, 
without  interest;  for  the  land,  in  the  mean 
time,  descends  to  the  heir-at-law,  who,  until 
the  sale,  would,  at  common  law,  be  entitled  to 
the  profits  ;  and,  being  but  a  naked  authority, 
if  one  executor  dies,  the  power  at  common  law 
would  not  survive." 

It  may  be  laid  down  as  a  rule,  that  where 
an  heir-at-law  has  a  right  of  gentry  until  a  sale, 
the  power  to  sell  is  a  naked  authority. 

It  is  true  that  Mr.  Hargrave  (Co.  Litt.,  113 
a,  N,  2),  in  commenting  on  the  doctrine  laid 
down  by  Lord  Coke,  that  a  power  given  to 
executors  to  sell  land  is  a  naked  authority, 
considers  that  there  is  no  distinction  between 
a  devise  of  lands  to  be  sold  by  executors,  and 
a  devise  that  the  executors  shall  sell  the  lands; 
and  that  such  a  distinction  is  an  overstrained 
refinement ;  but  he  admits  that  it  has  been 
adopted  since  the  time  of  Lord  Coke,  though 
he  cites  some  authorities  the  other  way.  (Cro. 
Car.,  382;  W.  Jones,  352;  Bro.  Abr.  Dev., 
50.)  The  cases,  however,  which  he  cites  do 
not  bear  out  his  position.  In  the  case  of 
Howell  \:  Barnes  there  was  a  devise  to  the  wife 
for  life,  with  directions  to  his  executors  to  sell, 
after  the  death  of  the  wife,  and  one  of  the  exe- 
cutors died  in  the  lifetime  of  the  wife ;  it  was 
77*]  held  that  the  devise  *gave  a  naked  power 
and  that  the  surviving  executor  might  sell, 
though  not  before  the  death  of  the  wife. 

The  same  case  is  stated  by  Sir  William 
Jones  to  have  been  a  devise  to  the  executors, 
after  the  death  of  the  wife,  for  the  payment 
of  debts  and  legacies,  and  the  reason  given 
why  the  surviving  executors  might  sell,  is, 
that  the  executors  were  to  sell  virtute  officii, 
and  to  apply  the  proceeds,  officially,  to  the 
payment  of  the  debts. 

In  the  case  in  Brooke's  Abr. ,  352,  there  was 
a  devise  of  the  lands  to  executors  to  sell,  and 
the  court  decided  on  the  ground  that  the  inter- 
est in  the  land  passed  to  the  executors. 

It  is  evident  that  Mr.  Hargrave  has  treated 
the  subject  of  powers  lightly,  considering  the 
doctrines  which  have  been  noticed  as  of  little 
importance ;  as  such  powers,  though  extinct  at 
law,  would  be  enforced  in  a  court  of  equity, 
which  will  always  relieve  against  defective 
powers,  and  not  permit  a  trust  to  fail  for  want 
of  a  trustee. 

The  statute  concerning  wills  (24  sess.,  ch.  9, 
sec.  11)  recognizes  the  distinction  between 
lands  devised  to  executors  to  be  sole  and  a 
devise  ordering  them  to  sell  the  lands,  and 
provides  that  if  part  of  the  executors  refuse  to 
act,  the  others  who  take  charge  of  the  will  may 
sell. 

In  Lancaster  v.  Thornton  (2  Burr.,  1027),  the 
testator,  after  charging  his  real  estate  with  the 
payment  of  debts,  devised  his  lease-hold  estate 
to  his  two  sons  and  daughter,  on  trust,  to  pay 
debts,  legacies,  &c.,  and  in  case  the  leasehold 
estate  should  not  be  sufficient  for  those  pur- 
poses, he  devised  "  That  his  said  two  sons  and 
daughter  shall  and  may  absolutely  sell,  mort- 
gage, or  otherwise  dispose  of  his  freehold 
estate,  for  the  payment  of  debts,"  &c. 

Ashhurst.  arguendo,  admitted  the  general 
doctrine  that  where  the  devise  was  that  the 
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executors  should  sell,  &c.,  the  legal  estate  did 
not  pass.  The  counsel  for  *the  heir-at-  [*78 
law  contended  that  the  executors  had  a  bare 
power  to  sell.  Lord  Mansfield  said  it  was  a 
clear  case  that  the  word  "devise"  was  no  more 
than  saying  "  I  will,"  or,  "  my  mind  is,"  &c., 
that  the  executors  had  only  a  bare  authority  to 
sell. 

2.  But  the  words  of  the  will  show  most 
clearly  that  it  was  the  intention  of  the  testator 
that  the  lands  should  be  sold  during  the  life- 
time of  his  wife,  and  not  afterwards.  If, 
therefore,  there  is  a  power,  coupled  with  an 
interest,  it  is  limited  to  the  lifetime  of  the 
widow,  and  expired  at  her  death. 

The  insolvency  of  Tappen  affords  an  addi- 
tional reason  for  holding  executors,  in  cases 
of  this  kind,  strictly  to  their  authority ;  for  if 
the  heir-at-law  cannot  recover,  he  is  remediless. 

The  defendant  here  is  to  be  considered  as  a 
purchaser  with  full  notice.  (2  Fonb.  Equ., 
152,  bk.  2,  ch.  6,  sec.  2  ;  4  Term  Rep.,  39.) 

Mr.  Hawkins,  contra.  1.  The  llth  section 
of  the  statute  relative  to  wills  (24  sess.,  ch.  9, 
Laws,  Vol.  I.,  p.  180),  is  remedial,  and  ought 
to  be  liberally  construed.  It  was  evidently 
the  intention  of  the  Legislature  to  enable  an 
executor,  who  has  a  mere  naked  power  to  sell, 
to  execute  that  power.  Where  the  word  "exec- 
utors" is  used  as  a  mere  description  of  persons, 
without  reference  to  the  office,  or  the  duties 
to  be  performed,  it  is  confined  to  males  ;  and 
it  seems  to  have  been  the  intention  of  the  tes- 
tator to  exclude  the  wife  from  a  participation 
of  this  trust.  The  other  executor  having  re- 
fused to  act,  the  case  comes  within  the  pro- 
vision of  the  statute. 

The  observation  of  the  Chief  Justice,  in  the 
case  of  Bergen  v.  Bennett,  is  by  way  of  illus- 
tration, and  collateral  to  the  point  then  before 
the  court.  It  is,  therefore,  to  be  regarded  as 
an  obiter  dictum. 

When  there  are  several  executors,  they  are 
all  considered  in  law  as  one  person  (Office  of 
Ex.,  95  ;  Toller's  Law  of  Ex.,  37);  and  the  acts 
of  one  *in  relation  to  the  trust  are  con-  [*79 
sidered  as  the  acts  of  all.  Where  the  trust  is 
joint,  and  reposed  virtute  officii.  it  survives. 

The  case  of  Howell  v.  Barnes  (Cro.  Car.,  382; 
W.  Jones,  352),  was  decided  after  the  publica- 
tion of  Coke's  Commentary  on  Littleton.  It 
was  a  naked  power  to  sell ;  and  yet  three  of 
the  judges  of  K.  B.  held  that  the  surviving 
executor  could  sell. 

The  true  distinction  is  laid  down  in  Jenkins 
(1  Jenk.  Cent.,  case  83;  Centuries,  44).  "  If  a 
man  devises  that  A  and  B  shall  sell  his  land, 
and  makes  them  his  executors,  one  cannot  sell 
without  the  other,  though  the  other  refuses  to 
act  or  dies  ;  otherwise,  if  the  devise  be  that 
his  executors  shall  sell,  and  he  afterwards 
name  A  and  B  to  be  his  executors,  near  the 
end  of  his  will,  and  one  of  them  dies  ;  for  the 
naming  of  them,  by  their  proper  names,  in  the 
first  part  of  the  will,  annexes  to  the  sale  a 
trust  in  A  and  B,  and  appropriates  the  trust  to 
them  as  private  persons.  It  seems  to  me  that 
if  the  devise  be  that  A  and  B,  his  executors, 
shall  sell  certain  lands,  and  near  the  end  of  the 
will  he  also  names  them  executors,  if  the  one 
refuses  at  common  law,  or  dies,  the  other  may 
sell ;  for  the  interest  is  annexed  to  the  execu- 
torship,  by  the  repetition  in  the  will." 
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This  distinction  is  recognized  by  Powell,  in 
commenting  on  the  case  of  Hmeell  v.  Barnes 
(Powell  on  Devises,  307.  See  also  Littleton's 
Rep.,  96;  Wingate's  Maxims,  221);  and  Sug- 
den,  in  his  Essay  on  Powers  (Sugden  on 
Powers,  140,  143)  lays  down  the  rule,  that 
where  an  authority  to  sell  is  given  to  executors, 
and  the  will  does  not  expressly  point  to  a  joint 
exercise  of  it,  a  single  surviving  executor  may 
execute  it.  The  same  distinction  is  also  to  be 
found  in  many  other  books  (Godbolt,  77  ;  Cro. 
Eliz.,  80  ;  Hardres,  419  ;  W.  Jones'  Rep.,  352; 
4  Term  Rep.,  93);  and  is  a  well  settle  rule  in 
the  Court  of  Chancery  (3  Atk.  Rep.,  510;  2 
Atk.,586). 

In  Lloyd  v.  Taylor  (2  Dallas,  223),  decided 
in  the  Supreme  Court  of  Pennsylvania,  there 
was  a  devise  that  certain  lands  should  be  sold, 
after  the  death  of  the  testator's  wife,  and  the 
money  divided  among  the  children  ;  and  they 
were  sold  by  a  surviving  executor,  and  the 
SO*]  court  "thought  *it  a  plain  case.  In  rea- 
son and  common  sense,  there  is  no  distinction 
between  a  devise  of  land  to  executors,  to  be 
sold,  and  a  devise  that  executors  shall  sell.  In 
either  case,  the  fee  is  in  the  trustees,  for  the 
purpose  of  executing  the  trust.  (Hard.,  419; 
W.  Jones'  Rep.,  137;  Noy's  Rep.,  80  ;  Latch's 
Rep.,  11,  39,  135.)  A  fee  cannot  be  in  abey- 
ance ;  it  must  be  either  in  the  heirs  or  in  the 
executors.  If  it  has  descended  to  the  heir  and 
vested  in  him,  it  never  can  be  devested  by  the 
trustees.  It  would  be  absurd  to  say  that  the 
fee  was  in  the  heirs,  and  yet  that  the  executors 
had  power  to  sell  it. 

Whatever  may  have  been  the  ancient  notion 
on  this  subject,  modern  determinations  have 
established  the  doctrine  for  which  we  contend. 
(Toller's  Law  of  Executor's,  144  ;  Co.  Litt., 
236  a.)  The  descent  is  broken  by  the  power 
given  to  the  executor,  or  trustee,  and  the  ven- 
dee is  in,  and  holds  under  the  devisor,  or  the 
authority  creating  the  power.  (1  Co.,  1736, 
2;  Atk.,  565;  2  Term  Rep.,  252;  1  Johns. 
Cases,  82.) 

2.  Then  did  the  trust  cease  on  the  death  of 
the  widow  ?  The  testator  expressly  directs 
that  his  real  estate  should  be  sold  and  con- 
verted into  personal  property ;  and  where  the 
intention  is  clear  and  unambiguous,  it  must 
be  carried  into  effect.  (Latch,  29  ;  2  Atk.. 
568.)  No  implication  of  law  is  to  be  admitted 
against  the  express  words  of  a  will  ;  nor  is  the 
heir-at-law  to  be  favored,  where  there  is  no 
ambiguity,  or  room  for  implication.  (Doug. 
Rep.,  574;  1  Salk.,  226;  Holt's  Rep.,  232;  4 
East,  419.)  And  though  a  power  is  defectively 
executed,  a  court  of  chancery  will  aid  a  pur- 
chaser for  a  valuable  consideration.  (1  Ch. 
Cases,  10:  Powell  on  Powers,  263.)  A  court 
of  law  will  inquire  into  the  authority  to  sell  ; 
and  if  that  is  sufficient,  and  the  sale  is  made 
for  a  valuable  consideration,  it  will  not  be 
avoided. 

The  heir,  on  the  death  of  the  widow,  should 
have  filed  a  bill  in  chancery,  to  restrain  the 
executor  from  selling.  Near  eight  months 
elapsed  from  the  time  of  her  deatli  to  the  time 
of  the  sale.  Having  slept  on  his  rights,  he 
ous^ht  now  to  be  concluded  by  the  sale. 

In  the  case  of  Due  v.  Wixxlhonw  (4  Term 
Rep.,  93),  where  the  real  estate  was  not  ex- 
pressly given  to  the  executors,  yet  as  they 
JOHNS.  RKP.,  6. 


*were  required  to  do  certain  things  which  [*8 1 
they  could  not  do,  without  having  the  fee,  it 
was  construed  to  vest  in  them. 

Per  Curiam.     It  is  unnecessary,  at  present, 
to  take  notice  of  the  first  point  which  was 
raised  and  argued  in  this  case,  because,  if  it 
were  to  be  admitted  that  a  power  to  sell,  unac- 
companied with  a  devise  of  an  interest  in  the 
laud,  will  survive,  the  intent  of  the  testator  is 
here  apparent,  that  the  sale  by  his  executors 
should  be  made  in  the  lifetime  of  his  wife. 
The  intent  is  much  regarded  in  the  construc- 
tion of  these  powers  ;  and  from  several  of  the 
cases  it  would  seem  that  the  power  was  con- 
i  strued  with  greater  or  less  latitude,  as  would 
!  best  meet  this  intent.     After  giving  the  power 
j  to  sell,  the  testator  directs  that  when  his  exec- 
|  utors  shall  have  so  disposed  of  his  estate,  they 
I  shall  put  the  moneys  at  interest,  on  good  se- 
\  curity,  and  pay  the  interest  annually  to  his 
1  wife,"  who  is  also  appointed  one  of  the  exec- 
j  utors.     The  great  object  of  the  power  was  to 
make  provision  for  the  wife  ;  and  if  it  was  not 
exerted  in  her  lifetime,  the  intention  is  plain 
that  it  was  not  to  be  exerted  at  all.     It  was 
j  granted  upon  the  condition,  necessarily  im- 
|  plied,    that    it    should  be  exercised  for  her 
benefit. 

On  this  ground,  then,  even  if  the  other  was 
not  tenable,  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Cow.,  660 ;  4  Edw.,  617;  66  N.  Y.,  174; 
69  N.  Y.,  13 ;  7  Lans.,  238 ;  8  Barb.,  21 ;  4  Wheat.,  699. 


*M'CLAUGHRY  v.  WETMORE.  [*82 

Slander  —  Charge  of  Perjury  —  Malice. 

To  say  to  a  witness,  while  he  is  giving  his  testi- 
mony in  a  cauae  in  court,  to  a  point  material  to  the 
issue,  "That  is  false"  (moaning-  what  the  witness 
!  said  was  false),  is  actionable  ;  for  when  spoken 
maliciously  they  art-  equivalent  to  a  charge  of  per- 
jury. 

Citations—  Com.  Dig.,  tit.  Action,  &c.,  D,  5.  7  ;  1 
i  Roll.  Abr.,  70,  pi.  45  ;  1  Johns.,  505  ;  8  East,  427. 

THIS  was  an  action  of  slander.  At  the  trial, 
the  jury  found  a  verdict  for  the  plaintiff, 
on  the  third  count  in  the  declaration,  which 
is  as  follows:  "And  the  said  James,  of  his 
further  malice  against  the  said  Thomas,  after- 
wards, to  wit,  on  the  same  day  and  year  afore- 
i  said,  at  Stamford,  in  the  county  aforesaid,  and 
at  (livers  other  days  and  times,  both  before 
and  afterwards,  and  while  the  said  Thomas 
was,  then  and  there,  giving  testimony,  in  the 
court  of  the  people  of  the  State  of  New  York, 
before  John  R.  Gregory,  Esq.,  one  of  the 
justices  of  the  peace,  &c.,  of  said  county,  in  a 
certain  cause,  between  the  said  James  Wet- 
more,  plaintiff,  and  one  John  Kortright,  de- 
fendant ;  of  which  cause  the  said  justice  had 
jurisdiction,  and  by  whom  the  said  Thomas 
was  duly  sworn,  and  was  testifying  to  a  point 
material  between  the  parties  there,  wther  false, 
feigned,  scandalous,  and  opprobrious  words, 
of  and  concerning  the  said  Thomas,  in  the 
presence  and  hearing  of  divers  other  worthy 


and    UM    Charyr    of    prrjur;/. 
Compare  Hopkins  v.  IJccdlc,  1  Oil.,  :M7,  nntr. 
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citizens,  then  and  there,  did  falsely  aud  ma- 
liciously pronounce  and  with  a  loud  voice, 
publish,  to  wit,  'That'  (meaning  the  testi- 
mony of  the  said  Thomas.Uien  delivered  to  the 
said  court)  '  is  false.'  By  reason,"  &c. 

Mr.  Foot,  for  the  defendant,  moved  in  ar- 
rest of  judgment,  on  the  ground  that  the  words 
stated  in  the  third  count  were  not  actionable  ; 
and  relied  on  the  case  of  Pdton  v.  Ward  (3 
Caines'  Rep.,  73).  He  cited,  also,  1  Caines, 
147,  and  1  .Johns.  Rep.,  505,  and  insisted  that 
the  words  amounted  merely  to  a  charge  of 
falsehood. 

Mr.  E.  Wittiams.  contra. 

83*]  *Per  Curium.  The  defendant  charged 
the  plaintiff  with  swearing  false,  as  a  witness 
in  a  court  of  justice,  on  a  point  material  in  the 
cause.  These  words  so  charged  are  actionable, 
if  spoken  maliciously ;  for  they  import  per- 
jury. To  charge  a  person  with  taking  a  false 
oath  in  a  court  has  been  held  actionable,  and 
this  charge  Is  synonymous.  (Com,  Dig.,. tit. 
Action  upon  the  Case  for  Defamation,  D,  5, 
7.)  In  the  Case  of  Michell  v.  Browne,  cited  in 
1  Roll.  Abr.,  70,  pi.  45,  it  was  held  not  action- 
able to  say,  "  He  hath  delivered  false  evidence 
and  untruths,  in  his  answer  to  a  bill  of  chan- 
cery ;  "  but  the  case  assigns  the  reason  for  it, 
that  many  things  in  a  bill  are  not  material  to 
the  matter  in  variance,  and  peradventure  the 
charge  applies  to  such  matter."  In  the  pres- 
ent case,  the  declaration  states  that  the  plaint- 
iff was  swearing  to  a  matter  material  when  he 
was  so  charged.  In  Stafford  v.  Green  (1  Johns. 
Rep. ,  505)  the  charge  was  that  he  swore  false 
before  Squire  Andrews  ;  but  there  was  no 
colloquium  stated  to  show  that  it  referred  to  a 
trial,  or  other  legal  occasion ;  and  though 
there  was  an  innuendo  to  that  purpose,  yet  it 
is  certain  that  the  want  of  a  colloquium  is  not 
cured  by  an  innuendo ;  for  that  can  only  ex- 
plain, but  not  enlarge  the  meaning  of  the 
words,  without  the  aid  of  a  colloquium.  (8  East, 
427.) 

After  verdict,  we  must  conclude  that  the 
malice  was  proved.  If,  under  any  circum- 
stances; those  words  so  spoken  may  be  action- 
able, the  suit  is  now  to  be  sustained,  and  the 
motion  must  be  denied. 

Judgment  for  the  plaintiff. 

Cited  in— 13  Johns.,  80  ;  8  Wend.,  577 ;  11  Wend., 
40 :  12  Wend..  502 ;  22  Wend.,  411 :  58  How.  Pr.,  475. 


84*]       *BISBEE  t>.  MANSFIELD. 

Corporation  of  City  of  Albany — Servant  of  Cor- 
poration— Liability  to  Individual  for  Acts  in 
Obedience  to  Corporation. 

Where  the  corporation  of  the  city  of  Albany  or- 
dered a  certain  road,  within  the  bounds  of  the  city, 
to  be  shut  up,  and  A,  pursuant  to  such  order,  as 
their  servant  or  agent,  shut  up  the  road ;  it  was 
held  that  the  city  of  Albany  was  not  within  the  Act 
to  Regulate.Hignways  (24  sess.,  ch.  80);  and  the  cor- 
poration, by  the  charter,  being  invested  with  the 
power  of  commissioners  of  highways  to  regulate 
streets  and  highways,  and  having  acted  as  their  ser- 


NOTE.— Inferior  officer*— Liability  of.  Compare 
Henderson  v.  "Brown,  1  Cai.,  92:  Seaman  v.  Patten, 
2  Cai.,  312,  and  notes. 
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vant,  he  was  not  liable  for  the  penalty  given  by  the 
act  relative  to  highways,  for  obstructing  the  road. 

IN  ERROR,  on  certiorari.  Mansfield  sued 
Bisbee,  before  a  justice  in  the  town  of 
Watervliet,  in  the  County  of  Albany,  for  the 
penalty  of  $5,  given  by  the  statute  (24  sess. , 
ch.  86,  sec.  19)  for  obstructing  the  public  high- 
way, on  the  Consaulus  Road,  and  which  had 
been  used  and  occupied  as  such  for  40  years. 

It  was  proved  that  the  Consaulus  Road  had 
been  an  open  road, and  used  as  a  public  highway, 
for  more  than  40  years,  and  was  worked  35 
years  ago,  by  the  commissioners  of  highways; 
that  the  corporation,  by  a  resolution  of  the 
Common  Council,  of  the  7th  November,  1808, 
authorized  the  said  road  to  be  closed  ;  and  that 
the  defendant,  as  their  servant,  did  close  it. 

The  road  was  witnin  the  bounds  of  the  city 
of  Albany,  and  leading  to  it.  The  corpora- 
tion of  Albany  are  by  law  commissioners  of 
highways  ;  ana  by  charter,  they  are  authorized 
to  establish,  lay  out,  and  mend  all  highways, 
&c. 

The  justice  gave  judgment  for  the  plaintiff, 
for  the  amount  of  the  penalty. 

Mr.  Henry  for  the  plaintiff  in  error. 

Mr.  Sudam,  contra. 

Per  Curium.  There  is  no  statute  authoriz- 
ing persons,  by  the  name  of  commissioners  of 
highways,  to  be  chosen  within  the  city  of 
Albany.  The  charter  of  the  city  invested  the 
corporation  with  the  power  of  commissioners 
of  highways,  when  it  gave  them  authority  "  to 
establish,  appoint,  order,  and  direct  the  estab- 
lishing:, making,  laying  out,  ordering,  amend- 
ing and  repairing  of  all  streets,  highways,  &c. , 
in  and  throughout  the  said  city,  or  leading  to 
*the  same."  The  corporation,  by  a  res-  [*85 
olution  of  the  Common  Council,  did  authorize 
the  road  in  question  to  be  stopped,  and  the  de- 
fendant below  was  in  the  employment  of  the 
corporation  when  he  made  the  obstruction 
complained  of,  and  he  assumed  to  do  it  in  pur- 
suance of  their  order.  The  presumption  is 
irresistible  that  he  did  it  by  virtue  of  that  res- 
olution, and  therefore  he  was  not  responsible. 
If  any  person  conceived  himself  aggrieved  by 
the  resolution  under  which  the  defendant 
acted,  he  ought  to  have  made  his  appeal  to  the 
judges  of  the  Court  of  Common  Pleas.  If 
there  was  any  remedy  against  the  resolution, 
that  was  the  one  to  be  pursued.  The  judg- 
ment below  ought,  therefore,  to  be  reversed. 

Judgment  reversed. 


VAN  VLIEDEN  v.  WELLES  ET  AL. 

Unincorporated  Church — Call  of  Pastor  by  Dea-  \ 
cons  and  Elders — Agreement  as  to  Salary — 
Subsequent  Incorporation — Liability  of  Dea- 
cons and  Elders —  Waiver. 

A,  was  called,  in  1793,  by  the  deacons  and  elders  of 
a  church  not  incorporated,  as  their  minister,  who 
entered  into  an  agreement  with  him  for  a  stip- 
ulated yearly  salary.  The  church,  in  1796,  became 
incorporated,  and  A  was  a  party  to  the  act  of  incor- 
poration, and  acted  as  president  of  the  corporation. 
One  half  of  the  elders  and  deacons  were  elected  an- 
nually, and  A  regularlv  received  his  salary  from  the 
deacons  and  elders  of  the  church  for  the  time  being, 
from  1793  until  1804.  when  he  was  dismissed  by  the 
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consistory.and  the  payment  of  his  salary  refused, 
brought  an  action  of  aggumosit  against  the  survivir 


brought  an  action  of  assumpsit  against  the  surviving 
elders  and  deacons  of  the  church,  who  had  signed  the 
agreement  in  1793,  in  their  individual  capacity,  for 
the  salary  due  to  him  since  1804.  It  was  held  that 
the  acts  of  A  and  of  the  deacons  and  elders, 
amounted  to  a  waiver  of  the  original  contract,  by 
the  mutual  understanding  of  the  parties ;  that  after 
the  incorporation  of  the  church,  in  1796,  the  previous 
contract  became  extinguished,  as  a  private  and  sim- 
ple contract,  and  the  corporation,  acting  by  their 
seal,  having  assumed  the  contract,  and  became  the 
debtor  of  A  with  his  assent  and  concurrence  the 
defendants  were  not  responsible  to  him  in  their  in- 
dividual capacity. 

Citations— Pow.  on  Cont.,  413 ;  1  Burr.,  9. 

THIS  was  a  special  action  of  assumpsit, 
brought  against  the  defendants,  as  sur- 
vivors of  Benjamin  Myer,  Jun.,  and  John  Van 
Leuden,  deceased,  who,  together  with  the  de- 
fendants, were,  on  the  2d  day  of  July,  1793, 
the  elders  and  deacons  of  the  Kaatsbaan  con- 
gregation of  the  Low  Dutch  Reformed  Church, 
in  the  town  of  Kingston,  in  Ulster  County. 
On  the  3d  July,  1793,  when  the  congregation 
of  Kaatsbaan  were  not  incorporated,  the  de- 
86*J  fendants  *subscribed  a  written  paper 
or  call,  inviting  the  plaintiff  to  become  the 
settled  minister  of  the  congregation,  and  stat- 
ing the  nature  of  the  services  to  be  required  of 
him. and  the  salary  to  be  paid  to  him  annually. 

The  plaintiff  declared  on  this  special  agree- 
ment, and  stated  a  performance  of  it  on  his 
Eart,  and  a  tender  and  offer  of  compliance  on 
is  part,  to  the  time  of  the  bringing  the  pres- 
ent action ;  and  a  total  refusal  by  the  elders 
and  deacons,  for  the  time  being,  of  the  church, 
to  admit  his  services  and  to  pay  him  his  salary, 
since  the  3d  May,  1804. 

The  defendants  pleaded  non  ansumpsit,  and 
non  assumpsil  infra  sex  annos,  with  notice  of 
the  special  matter  to  be  given  in  evidence,  in 
bar  of  the  plaintiff's  action. 

It  was  proved,  at  the  trial,  that  the  plaintiff 
accepted  the  call  on  the  2d  July,  1793,  and 
immediately  entered  on  the  ministerial  duties 
required  of  him,  which  he  faithfully  per- 
formed ;  and  regularly  received  his  stipulated 
salary  from  the  elders  and  deacons  of  the 
church,  for  the  time  being,  until  the  2d  May, 
1804.  One  half  of  the  elders  and  deacons  are 
annually  elected  by  those  in  office.  The 
plaintiff  proved  the  tender  of  his  services  si  nee, 
agreeably  to  his  engagement,  and  the  refusal 
of  the  consistory  to  accept  them,  or  to  allow 
him  to  preach  in"  the  church,  or  to  perform  his 
duties  as  minister  of  the  congregation;  and 
that  no  salary  hud  been  paid  to  him  since  2d 
May,  1804. 

'f  he  defendants  produced  in  evidence  a  cer- 
tificate from  the  records  of  Ulster  County, 
showing  that  the  minister,  elders,  and  deacons 
of  the  said  church  had  been  incorporated  on 
the  2d  April,  1796,  by  the  style  of  the  minister, 
elders,  and  deacons  of  the  Reformed  Protestant 
Dutch  Church  of  Kaatsbaan,  in  the  town  of 
Kingston,  in  the  County  of  Ulster  ;  by  this 
record  it  appeared  that  the  plaintiff  assented 
to  and  was  a  party  to  the  incorporation.  This 
incorporation  was  made  pursuant  to  the  Act 
of  the  Legislature,  passed  in  1788  (llsess., 
ch.  61,  Greenlcaf's  ed.  of  Laws,  Vol.  I.,  p. 
138;  7th  seas.,  ch.  18:  Green,  ed..  Vol.  I.,  p. 
87*]  71),  and  which  *was  re-enacted  the  27th 
March,  1H01.  by  an  act  entitled,  "  An  Act  to 
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Provide  for  the   Incorporation    of  Religious 
Societies.  (24sess.,  ch.  79.) 

The  defendants  also  produced  in  evidence 
the  book  of  marriages  and  baptisms,  and  of  the 
admission  of  members  of  the  church,  to  show 
that  the  plaintiff  had  admitted  the  existence  of 
the  incorporation,  having,  on  the  19th  Novem- 
ber, 1803,  made  an  entry  in  the  book,  in  his 
own  handwriting,  declaring  the  seal  of  the 
corporation.  In  order,  also,  to  show  that  the 
plaintiff  had  waived  the  original  contract  of 
1793,  the  defendants  produced  an  account,  in 
the  handwriting  of  the  plaintiff,  in  which  he 
had  charged  the  corporation  or  Church  of 
Kaatsbaan  for  his  salary ;  and  they  also  pro- 
duced receipts  given  by  the  plaintiff,  in  the 
years  1802  and  1803,  to  the  same  church,  for 
his  salary. 

The  judge  was  of  opinion  that  the  act  of  in- 
corporation of  the  Kaatsbaan  Church  in  1796 
rendered  the  call  or  contract  of  1793  inopera- 
tive ;  and  that  if  the  plaintiff  intended  that  it 
should  continue  binding  on  the  church,  he 
ought  to  have  rendered  the  agreement  with  the 
corporation,  and,  on  that  ground,  nonsuited 
the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Messrs.  L.  Elmendorf  and  Hawkins,  for  the 
plaintiff.  By  the  12th  section  of  the  Act  of 
the  6th  April,  1784  (Greenleaf's  ed.  Laws, 
Vol.  I.,  p.  71),  every  corporation,  trustees,  or 
persons  intrusted  with  the  management  of  the 
temporalities  of  any  church,  congregation,  or 
religious  society,  were  required  To  render  an 
account,  once  in  three  years,  to  the  Chancellor, 
or  one  of  the  judges  of  the  Supreme  Court,  or 
of  the  Common  Pleas  of  the  county,  of  all  the 
estate,  <fec.,  of  such  church,  &c.,  under  oath  ; 
and  in  case  of  neglecting  to  render  such  ac- 

!  count,  for  one  year,  the  church  or  society 
ceased  to  be  a  corporation.  Unless,  therefore, 

i  the  trustees  of  the  Kaatsbaan  Church  have  ac- 
counted agreeably  to  the  act,  they  ceased  to  be 

I  a  corporation  in  1800.     And  there  is  no  evi- 

!  dence  that  any  *such  account  was  ever  [*88 
exhibited.  But  admitting  this  church  was  a 
corporation,  it  does  not  follow  that  individuals 
may  not  make  themselves  responsible  for  the 

I  salary  of  the  minister.  There  are  many 
churches  incorporated  which  have  no  property 
or  funds,  and  in  which  the  ministers  are  whol- 
ly supported  by  private  subscriptions.  Though 
these  religious  incorporations  may  receive 
gifts  and  grants,  they  have  no  power  to  lay 
any  tax  on  their  members. 

By  the  articles  of  the  constitution  of  the  Re- 

;  form  Protestant  Dutch  Church,  the  call  or  en- 
gagement of  a  minister  is  for  the  life  of  such 

(  minister. 

The  original  contract  in  1793  lias  been  recog- 
ni/ed  by  the  defendants,  and  by  the  church 
since,  and  the  salary  paid  until  1N04.  The 
only  remedy  which  the  plaintiff  has  to  recover 
what  is  due  to  him  is  against  the  defendants  on 
this  contract,  and  they  must  seek  their  re- 
imbursement from  the  membcrsof  the  church. 
Mr.  tfudam,  contra.  The  call  or  engage- 
ment of  a  minister  is  always  subject  to  the 
rlii**ix,  one  of  the  judicatoriesof  the  Reformed 
Protestant  Dutch  Church.  The  call  is  from 
the  ciders  and  deacons  of  the  church,  and  is 
binding  on  them  and  their  successors  in  office. 
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By  the  incorporation  of  1796  all  the  property 
of  the  society  was,  ipoo  facto,  transferred  to 
and  vested  in  the  incorporated  church.  The 
plaintiff  was  called  by  the  elders  and  deacons 
or  the  church,  for  the  time  being;  he  has  been 
removed  by  the  elders  and  deacons,  for  the 
time  being;  and  he  has  presented  his  account, 
and  demanded  payment  of  the  elders  and  dea- 
cons, for  the  time  being.  Four  of  them  are 
elected  every  year.  The  plaintiff,  as  minister, 
was  president  of  the  corporation,  and  a  party 
to  the  act  of  incorporation,  by  which  all  the 
rights  of  the  elders  and  deacons  of  the  church 
became  vested  in  the  corporation.  .The  plaint- 
tiff,  by  his  own  act,  has  admitted  their  ability 
89*]  to  compensate  *him;  and  has,  for  nearly 
15  years  applied  to  them  for  his  salary,  and 
never  to  the  defendants,  in  their  individual 
capacity. 

The  churchwardens  and  vestry  of  a  church 
may  make  a  contract  which  is  beneficial  to 
the  parish,  which  will  bind  the  parishioners 
and  the  succeeding  churchwardens,  without 
their  being  being  individually  responsible.  (2 
P.  Wms.,  267;  Powell  on  Contracts,  114.) 

The  acts  of  the  plaintiff  amount  to  a  waiver 
of  all  claim  against  the  defendants,  in  their 
private  capacity,  on  the  original  contract. 
(Powell  on  Contracts,  412,  417.) 

Per  Guriam.  The  contract  upon  which  this 
suit  is  brought  was  dated  the  2d  July,  1793. 
It  was  subscribed  by  the  defendants  and  oth- 
ers, in  the  character  of  elders  and  deacons  of 
the  church,  though  they  were  not  at  that  time 
an  incorporated  body.  They  were  conse- 
quently bound  in  their  individual  capacity. 
The  case  admits  that  the  plaintiff  was  paid  his 
salary,  yearly,  by  the  elders  and  deacons,  for 
the  time  being,  from  the  time  of  the  contract, 
until  the  2d  May,  1804.  One  half  of  the  elders 
and  deacons  were  annually  chosen  ;  and  it 
was,  therefore,  not  the  identical  defendants 
who  orignally  made  the  contract,  but  the 
rulers  of  the  church  who  had  assumed  and 
performed  the  contract  with  the  plaintiff.  It 
does  not  appear  that  the  plaintiff  had  ever 
looked  to  the  individuals,  who  are  now  defend- 
ants, for  his  salary,  but  that  he  has  constant- 
ly received  it  from  the  elders  and  deacons  of 
the  church.  It  further  appears  that  in  1796 
the  church  became  an  incorporated  body,  un- 
der the  Act  of  1788,  and  that  the  plaintiff,  un- 
der his  hand  and  seal,  as  pastor  of  the  church, 
became  a  party  to  the  act  of  incorporation;  and 
that  he  had  also,  in  1803,  under  his  hand,  cer- 
tified and  declared  the  common  seal  of  the 
corporation,  and,  that  so  late  as  1808,  he  had 
charged  the  corporation  with  the  salary  for 
which  for  which  he  now  sues. 

These  facts  are  sufficient  evidence  of  a 
waiver  of  the  original  contract,  by  the  mutual 
understanding  of  the  parties.  (Powell  on  Con- 
OO*]  tracts,  413.)  *It  was  never  acted  upon, 
as  a  private  contract  with  the  individuals  who 
subscribed  it;  and  after  the  incorporation  of 
the  church  (and  which  the  plaintiff  is  by  his 
own  acts  estopped  to  deny),  the  simple  con- 
tract became  extinguished,  equally  as  a  bond 
extinguishes  a  simple  contract  debt.  (1  Burr., 
9.)  The  corporation  created,  and  acting  by 
seal,  became  his  debtor,  and  assumed  and  per-  ! 
formed  the  contract  with  his  continued  assent  j 
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and  concurrence.  In  short,  the  contract,  from 
the  beginning,  was  considered  as  being  made 
with  the  deacons  and  elders  of  the  church, 
and  not  with  the  individual  defendants;  and 
after  the  incorporation  of  the  church,  that  new 
body  assumed  the  contract,  and  were  accepted. 
The  original  contract  with  the  defendants,  as 
individuals,  was  waived  or  extinguished.  The 
motion  to  set  aside  the  nonsuit  must,  there- 
fore, be  denied. 

Judgment  of  nonsuit. 

Ctied  in— 8  Johns.,  206 ;  15  Wend.,  366;  1  Edw.,  315. 


TOWNSEND 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  SUSQUEHANNA 
TURNPIKE  ROAD. 

Turnpike  Company — Duty  as  to  Bridges —  What 
Care  and  Diligence  Required. 

In  an  action  against  the  Susquehanna  Turnpike 
Company  for  the  value  of  a  horse,  killed  by  the  fall 
of  a  bridge  on  the  road,  it  was  held  that  the  defend- 
ants were  bound  to  bestow  ordinary  care  and  dili- 
gence in  the  construction  of  their  bridges ;  and 
keeping  them  in  repair ;  but  are  not  responsible  for 
accidents  which  do  not  arise  from  their  neglect,  or 
want  of  such  ordinary  care  and  skill. 

THIS  was  an  action  on  the  case  brought 
against  the  defendants  under  the  Acts  of 
the  Legislature,  passed  the  1st  April,  1800, 
and  the  20th  March,  1804,  to  recover  the  value 
of  a  horse,  killed  by  the  fall  of  a  bridge,  on 
the  road  of  the  defendants. 

The  cause  was  tried  at  the  Green  Circuit,  in 
December,  1809,  before  Mr.  Justice  Van  Ness. 

A  witness  for  the  plaintiff  testified  that  he 
drove  the  plaintiff's  wagon  with  four  horses, 
carrying  a  millstone,  weighing  about  a  ton, 
and  that  while  he  was  crossing  the  bridge,  on 
*a  slow  walk,  the  sway  girt  and  two  [*91 
string  pieces  of  the  bridge  broke,  and  the 
bridge  fell,  by  which  one  of  the  horses  was 
so  much  hurt  that  he  died  in  a  short  time. 
Several  witnesses  testified  that  the  bridge  was 
weak  and  insufficient;  that  the  sleepers  were 
made  of  hemlock  wood,  which  was  defective; 
that  the  sway  girt,  which  supported  the  mid- 
dle sleeper,  was  made  of  buttonwood,  which 
was  poor  wood,  and  would  not  stand  the 
weather,  and  at  the  time  of  the  accident  was 
rotten. 

The  defendants  proved,  by  several  witnesses, 
employed  to  repair  the  road,  that  on  the  morn- 
ing before  the  bridge  fell  they  had  carefully 
examined  it,  and  made  some  repairs  to  the  cov- 
ering; that  the  timbers  appeared  sound  and 
sufficient.  That  the  sway  girt  was  sound  ex- 
ternally, the  defect  being  in  the  heart  of  the 
wood,  which  did  not  appear  until  after  it  was 
broke;  and  that  the  fall  of  the  bridge  was  ow- 
ing entirely  to  the  breaking  of  the  sway  girt, 
the  defect  in  which  was  latent,  and  not  to  any 
defect  in  the  sleepers  or  other  timber. 

Some  of  the  witnesses  stated  the  value  of 
the  horse  at  $100,  others  at  $40. 

The  judge^charged  the  jury,  that  by  the  act 
of  incorporation,  the  defendants  were  bound 
to  provide  sufficient  bridges  for  the  transport- 
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ation  of  ordinary  loads;  and  to  exercise  prop- 
er care  and  diligence  in  keeping  them  in  good 
repair;  and  that  if  the  jury  believed  that  the 
defendants  had  neglected  to  keep  the  bridge  in 
question  in  good  order,  and  that  the  injury 
which  the  plaintiff  had  sustained  was  in  conse- 
quence of  that  neglect,  the  plaintiff  was  en- 
titled to  recover;  otherwise,  they  ought  to  find 
for  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $60. 

A  motion  was  made  to  set  aside  the  verdict, 
as  against  evidence. 

Mr.  E.  Williams  for  the  defendant, 
92*]    *Mr.  Hawkins,  contra. 

Per  Curtain.  The  court  would  have  been 
better  satisfied  if,  upon  the  facts  stated  in  this 
case,  the  verdict  had  been  for  the  defendants  ; 
but  they  cannot  say  that  the  verdict  is  so  strong- 
ly against  evidence  as  to  require  it  to  be  set 
aside,  considering  that  the  damages  are  very 
moderate,  if  damages  at  all  were  to  be  given. 
The  defendants  are  bound  to  bestow  ordinary 
.care  and  diligence  in  the  construction  and  pre- 
servation of  their  bridges.  They  are  not  re- 
sponsible for  accidents,  if  those  accidents  do 
not  arise  from  the  want  of  this  ordinary  care 
and  skill.  But  there  was  some  evidence  to 
this  effect,  and  principally  in  this,  that  the 
sway  girt,  which  was  the  most  essential  tim- 
ber "in  the  bridge,  was  made  of  a  poor  kind  of 
wood  which  would  not  endure  the  weather. 
The  motion  for  a  new  trial  is  denied. 

SPENCER,  J.,  being  interested  in  the  com- 
pany, gave  no  opinion. 

Rule  refused. 

Cited  in-15  Johns..  255 ;  23  Wend.,  244 ;  3  Hill,  194; 
2  Denio,  440;  21  Barb.,  79;  10  Bosw.,  183  ;.l  Hilt.,  443; 
45  Mo.,  474. 


THE  OVERSEERS   OF   THE   POOR    OF 
THE  TOWN  OF  AMENIA. 

v. 
'   THE  OVERSEERS  OF  STANFORD. 

Construction  of  Act  for  Relief  of  Poor — Taxes — 
Payment  by  Labor  on  Highirays. 

Assessment  and  performance  of  labor  on  the 
highways,  is  not  the  payment  of  a  tax,  within  the 
nil •aiiinir  of  the  second  section  of  the  Act  for  the 
Settlement  and  Relief  of  the  Poor  (24  sess.,  ch.  184), 
so  as  to  give  a  legal  settlement.  (See  2d  sec.  of  the 
Act,  32  sess.,  ch.  90.)  The  word  "taxes"  means  a 
contribution  in  money,  not  labor  or  personal  ser- 
vice. 

Citations— 32  sess.,  ch.  90. 

IN  ERROR,  on  certurrari  from  the  General 
Sessions  of  the  Peace  of  Dutches*  County. 
The  justices  of  the  peace  of  the  town  of  Ame- 
nia  made  an  order  for  the  removal  of  a  female 
pauper  and  her  children  to  the  town  of  Stan- 
ford, a-s  the  place  of  their  last  legal  settlement. 
93*]  The  'overseers  of  the  poor  of  Stanford 
appealed  from  the  order  to  the  next  General 
Sessions  of  the  Peace  of  Dutchess  County,  held 
at  Poughkeepsie,  in  October,  1809. 

At  the  trial,  before  the  sessions,  the  over- 
seers of  Stanford  proved  that  one  John  June 
had  been  assessed,  and  worked  on  the  high- 
way, in  the  town  of  Amenia,  for  several  years, 
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during  which  time,  Abraham  June,  since  de- 
ceased, who  was  the  son  of  John,  and  the  hus- 
band of  the  pauper,  and  father  of  the  children, 
was  an  infant,  and  resided  in  his  father's  fam- 
ily. On  this  evidence  the  Court  of  General 
Sessions  quashed  the  order  of  removal,  on  the 
ground  that  under  the  Act  for  the  Relief  and 
Settlement  of  the  Poor,  passed  the  8th  April, 
1801  (24  sess.,  ch.  184),  a  person  gained  a  legal 
settlement  in  any  city  or  town,  who  had  been 
assessed,  and  had  worked  on  the  highways  for 
two  years  preceding  the  Act  to  Amend  the 
former  Act,  passed  the  24th  March,  1809.  (32 
sess.,  ch.  90.) 

This  case  was  submitted  to  the  court  with- 
!  out  argument. 

Per  Curiam.  By  the  Act  of  1801  (Laws, 
Vol.  I,  566)  every  person  who  should  come  to 
inhabit  in  any  city  or  town,  and  should  have 
been  charged  with  and  paid  his  share  towards 
the  public  taxes  of  such  city  or  town  for  the 
space  of  two  years,  shall  be  adjudged  to  have 
;  obtained  a  legal  settlement  in  such  city  or 
I  town.  Taxes,  in  the  popular  and  ordinary 
I  sense  of  the  term  (and  in  that  sense  laws  are 
generally  to  be  read),  mean  pecuniary  con- 
tribution; and  when  the  word  "paid"  is  add- 
ed by  way  of  defining  it,  the  sense  becomes 
more  clear  and  certain.  The  pauper's  father, 
while  he  lived  in  Amenia,  worked  on  the  high- 
ways He  performed  labor  or  personal  ser- 
vice, and  this  was  no  more  the  payment  of  a 
tax  than  training  in  the  militia  would  have 
been;  and  it  ought  not  any  more  to  be  consid- 
ered as  the  payment  of  a  tax  within  the  purview 
of  the  poor  law.  If  the  Legislature  had  in- 
tended to  include  bodily  labor  on  the  high- 
way as  a  contribution  *which  would  [*94 
have  entitled  the  party  to  a  settlement,  they 
would  undoubtedly  have  used  words  of  a 
more  general  and  less  appropriate  meaning.  It 
was  with  a  view,  probablv,  to  prevent  mistakes 
on  this  point,  that  the  Act  of  1809  (32  sess., 
ch.  90)  declared  that  the  assessment  and  per- 
formance of  labor,  on  the  highway,  should 
not  be  considered  such  a  tax. 

The  order  of  the  sessions,  quashing  the  or- 
der of  removal,  ought,  therefore,  to  be  re- 
versed. 

Judgment  of  reversal. 


BOG  ART  ET  A  I.,  r.  DE  BUSSY. 

Agreement  under  Seal  by  Attorneys  for  Sale  of 
Land  —  Breach  of  Corena-nt  —  Suit  by  Attor- 
neys of  Vendor  in  oirn  Name  —  Pleadings. 

When-  an  agreement,  under  seal,  was  made  be- 
tween A  and  B  (as  attorneys  of  C)  und  I)  for  the 
conveyance  of  land  to  I),  on  the  payment  of  u  cer- 
tain sum  of  money  by  I),  and  A  and  B  brought  an 
action  for  u  breach  of  covenant,  in  their  own 
i  mi  i  u  -s.  against  1),  it  was  held  that  an  agreement, 
purporting  to  be  made  by  a  person,  as  attorney  for 
another,  is  void,  und  no  action  can  l>e  maintained 
on  it  ;  and  that  as  the  agreement  was  to  be  con- 
siden-d  as  made  with  (\  the  principal,  then  the  suit 
should  have  IMKMI  in  his  name,  so  that,  in  any  way. 
the  plaintiffs  could  not  recover. 

Citations-2  Ixl.  Kuym..  1418;  Com.  Dig.,  tit.  At- 
torney, ch.  14. 


S  was  an  action  for  a  breach  of  covenant. 
JL    The  declaration  stated  that  by  an  agree- 
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ment,  made  the  7th  March,  1807,  between  the 
parties,  the  plaintiffs,  as  attorneys  to  Simon 
Laurentius,  in  consideration  of  $3,130,  to  be 
paid  by  the  defendant  to  the  plaintiffs,  as  fol- 
lows, viz.,  $1,565  on  or  before  the  first  of 
May  next  ensuing,  and  the  residue  to  be  se- 
cured by  bond  and  mortgage,  payable  in  two 
annual  payments,  from  the  1st  of  May,  agreed 
to  execute  a  good  and  sufficient  conveyance  in 
the  law  to  the  defendant,  of  the  farm  in  pos- 
session of  Jan  Myer,  in  Trenton,  in  Oneida 
County,  containing  127  acres.  The  plaintiffs 
then  say,  that  although  they  have  well  and 
truly  performed  all  things  on  their  part  to  be 
performed,  yet  protesting  that  the  defendant 
has  not  performed  anything,  they  aver  that 
they,  on  the  said  1st  of  May,  and  at  all  times 
95*]  before  *and  since,  were  ready  and  will- 
ing to  execute  and  deliver  a  good  conveyance, 
&c.,  and  that  the  defendant  did  not  pay  to 
them  the  $1,565,  on  the  said  1st  day  of  May, 
nor  before  or  since,  and  that  on  that  day  the 
said  $1,565  were  due,  and  payable  by  the  de- 
fendant to  them,  by  virtue  of  the  said  agree- 
ment, and  still  is  due,  and  so  they  say,  &c. 

The  defendant  pleaded,  1.  Ron  est  factum. 
2.  That  the  defendant  has,  at  all  times,  been 
ready  to  perform,  on  his  part,  but  that  the 
plaintiffs  had  not,  on  or  before  the  said  1st  day 
of  May,  or  at  any  time  afterwards,  any  estate 
in  the  said  farm,  &c.,  or  any  lawful  authority 
from  Simon  Laurentius  to  execute  to  the  de- 
fendant a  good  conveyance  of  the  same,  and 
this  he  is  ready  to  verify,  &c.  3.  That  the 
defendant  has,  at  all  times,  been  ready,  &c., 
but  that  Simon  Laurentius  and  Christiana 
Charlotta,  his  wife,  on  the  23d  of  June,  1800, 
by  indenture,  in  consideration  of  $900  to  them 
paid  by  Adam  Gerard  Mappa,  Paul  Busti,  and 
Roelef  Van  Staphorst,  Jun.,  sold  to  them  in 
fee,  the  said  farm,  on  condition  that  the  estate 
should  be  void  upon  the  payment  of  the  $900, 
on  the  23d  June,  1805,  with  interest  yearly  ; 
and  the  defendant  avers  that  the  $900  were 
not  paid,  nor  have  been  since  paid,  by  means 
whereof  the  estate  of  the  said  Mappa  and 
others  became  absolute  ;  and  so  the  plaintiffs 
could  not,  on  the  said  1st  of  May,  1807,  nor 
before,  execute  a  good  conveyance,  &c.,  and 
this  he  is  ready  to  verify,  &c. 

The  plaintiffs  replied  to  the  second  plea, 
protesting  that  the  defendants  had  not,  at  all 
times,  been  ready,  &c.;  that  they  had,  on  the 
1st  of  May,  1807,  by  virtue  of  a  letter  of  at- 
torney, made  16th  April,  1803,  by  Simon 
Laurentius,  an  estate  and  interest  in  the  said 
farm,  and  lawful  authority,  as  attorneys 
aforesaid,  to  execute  a  good  conveyance  of 
the  same  to  the  defendants,  in  fee,  and  this 
they  pray  may  be  inquired  of  by  the  country, 
&c.  To  the  third  plea,  that  although  it  was 
96*]  true  that  *Laurentius  and  his  wife  did 
execute  the  mortgage,  &c.,  as  alleged,  yet  at 
the  time  of  executing  the  said  articles  of  agree- 
ment, to  wit,  on  the  7th  March,  1807,  the 
plaintiffs  gave  notice  to  the  defendants  of  the 
said  mortgage,  and  that  it  was  then  expressly 
agreed  between  them  that  the  sum  due  on  the 
mortgage  should  be  satisfied  by  the  plaintiffs 
out  of  the  moneys  to  be  first  paid  by  the  de- 
fendant, in  pursuance  of  the  said  agreement, 
without  that,  that  by  reason  of  the  nonpay- 
ment of  the  mortgage  moneys,  the  said  estate 
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became  absolute  in  the  mortgagees,  &c.,  and 
further,  that  they  could,  on  the  said  first  day 
of  May,  1807,  and  before,  execute  a  good  con- 
veyance in  the  law.  to  the  defendant,  for  the 
said  farm,  and  this  they  are  ready  to  verify, 
&c. 

There  was  a  general  demurrer  to  this  last 
replication  and  joinder. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curium.  The  agreement  upon  which 
the  suit  is  brought  was  made  with  the  plaint- 
iffs, as  attorneys  for  Simon  Laurentius,  and 
they  executed  it  as  attorneys.  If  the  cove- 
nant is  to  be  considered  as  made  with  Lauren- 
tius, the  principal,  the  suit  ought  to  have  been 
brought  in  his  name.  If,  however,  it  is  to  be 
considered  as  made  by  and  with  the  attorneys, 
in  their  own  names,  as  attorneys,  then  the 
whole  agreement  is  void,  and  no  action  can  be 
maintained  upon  it.  (Frontin  v.  Smatt,  2  Ld. 
Raym..  418  ;  Com.  Dig.,  tit  Attorney,  ch.  14.) 
So  that,  quacunque  via  data,  judgment  must 
be  for  the  defendant.  , 

Judgment  for  the  defendant. 

Distinguished— 7  Wend.,  30. 

Cited  in— 7  Cow.,  436 ;  10  Wend.,  91 ;  23  Wend.,  441 ; 
1  Paige,  450 ;  5  N.  Y.,  346 ;  9  Hun,  705 ;  5  Peters,  351. 
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Motion  to  Set  Aside  Ca.  Sa. — Execution  Against 
Body  of  Defendant  or  His  Bail — Plaintiffs' 
Election. 

The  plaintiff  has  his  election,  either  to  take  an 
execution  against  the  body  of  the  defendant  or  his 
bail ;  but  he  cannot  have  both ;  and  having  taken 
the  bail  on  a  ca.  sa.,  he  cannot,  afterwards,  resort 
to  the  principal,  and  take  him  in  execution ;  or 
vice  versa. 

Citations— Cro.  Jac.,  ,.320;  1  Roll.  Ab.,  897,  G;  2 
Bulst.,  68 ;  1  |Vent.,  315;  2  Mod.,  312 ;  2  Lev..  195 ;  -2 
Jones,  75. 

MR.  SILL,  for  the  defendant,  moved  to  set 
aside  a  ca.  sa.  issued  in  this  cause,  and 
that  the  defendant  be  discharged  from  im- 
prisonment. 

The  defendant  was  special  bail  for  Benja- 
min Hutchins,  at  the  suit  of  the  plaintiffs,  in 
an  action  on  the  case,  commenced  in  this 
court,  at  February  Term,  1807,  on  which  a 
judgment  was  obtained,  and  an  execution 
issued.  The  defendant  was  sued,  as  of 
August  Term,  1808,  as  special  bail,  on  his 
recognizance  ;  and  the  plaintiff  obtained  judg- 
ment in  ^November  Term,  1808,  and  issued  a 
fi.  fa.,  which  was  returned  nutta  bona,  at 
'February  or  May  Term,  1809.  The  plaintiff 
then  caused  a  second  ca.  sa.  to  be  issued 
against  Hutchins,  returnable  at  May  Term, 
1809,  upon  which  he  was  arrested  and  im- 
prisoned. While  Hutchins  was  imprisoned 
the  plaintiff  issued  a  ca.  sa.  upon  the  judg- 
ment, against  the  defendant,  returnable  in 
November  Term,  1809,  upon  which  he  was 
taken,  and  is  now  in  custody.  The  Court  of 
Common  Pleas  of  Madison  County,  in  Janu- 
ary, 1810,  discharged  Hutchins,  under  the  Act 
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for  the  Relief  of  Debtors,  with  Respect  to  the 
Imprisonment  of  their  Persons. 

Mr.  Sill  cited  Cro.  Jac.,  320. 

Mr.  Platt,  contra,  cited,  1  Ventris,  315  ;  2 
Mod.,  312;  2  Lev.,  195. 

Per  Curiam.  After  the  plaintiff  had  ob- 
tained judgment  against  the  defendant,  he 
had  his  election  to  have  execution  against  the 
body  of  the  principal,  or  of  the  bail ;  but 
when  he  has  taken  one  in  execution,  he  then 
98*]  *loses  his  election,  and  cannot  resort  to 
the  other.  If  he  takes  the  bail  in  execution, 
he  cannot  afterwards  resort  to  the  principal, 
and  take  him  in  execution,  for  he  has  made 
his  election  ;  and  so  if  he  has  execution 
against  the  principal,  he  cannot  afterwards 
resort  to  an  execution  against  the  bail.  This 
is  the  doctrine  in  Higgins'  case,  which  is  sum- 
marily reported  in  Cro.  Jac.,  320,  and  in  1 
Roll.  Abr.,  897,  G,  but  more  fully,  and  with 
a  clear  and  precise  declaration  of  the  law,  in 
2  Bulst.,  68.  The  case  of  Astre  v.  Bollard, 
as  reported  in  1  Vent.,  315,  intimates  that  a 
different  rule  had  afterwards  been  laid  down  ; 
but  the  case  is  there  very  loosely  reported  ;  and 
the  report  of  the  same  case  in  2  Mod.,  312  ; 
2  Lev.,  195;  and  2  Jones,  75,  contains  no  such 
intimation.  The  true  rule  of  law  must,  there- 
fore, be  considered  to  be  that  which  is  de- 
clared in  Bulstrode,  by  the  unanimous  opinion 
-of  the  Court  of  K.  B. 

Motion  granted. 

Distinguished— 8  Johns.,  252. 
Cited  in— 7  Johns.,  1&);  1  Cow.,  103. 


THE  PRESIDENT,  DIRECTORS,  AND 
COMPANY  OF  THE  BANK  OF  COL- 
UMBIA v 

NEWCOMB,  Impleaded  with  STITTS. 

Action  Against  Joint  Debtors — Return  of  Writ 
— One  Arrested — Judgment — Debt  Against 
Otfar — Pleadings. 

Where  A  sued  B  and  C,  as  joint  debtors,  and  C 
was  returned  on  the  writ  taken,  and  B  not  found ; 
and  A  proceeded,  according  to  the  statute,  and 
obtained  judgment  against  both  defendants,  and 
then  brought  an  action  of  debt  on  the  judgment 
against  B,  as  impleaded  with  C.  to  which  B  pleaded 
that  he  was  not  arrested  in  the  former  suit,  xc.  On 
demurrer,  it  was  held  that  the  plea  was  had,  and 
that  the  first  judgment  being  regular,  an  action  of 
debt  would  lie  against  B,  but  what  defense  B  might 
set  up  in  such  an  action,  ifiuere. 

Citations—  Laws,  Vol.  I.,  353  ;  2  Johns.,  87. 

THIS  was  an  action  of  debt,  on  a  judgment 
of  the  Supreme  Court  of  February  Term, 
1807.     Newcomb  was  taken  on  the  capias  ad 
re,*p.,  and  Stilts,  the  other  defendant,  was  re- 
turned not  found. 

The  defendant  pleaded.  1.  Xul  tiel  record. 
•2.  That  on  the  17th  May,  1W0.  the  plaintiffs 
JM)*]  issued  a  writ  against  *the  defendant,  on 
which  Stilts  was  taken,  and  Newcomb  (the 
present  defendant)  was  returned  not  found  ; 
and  the  plaintiffs,  without  the  arrest,  or  ap- 
pearance of  Newcomb,  proceeded,  nnd  re- 
covered judgment  against  both  defendants  ; 
and  this  he  is  ready  to  verify,  «fcc.  :5.  That 
he,  Newcomb,  was  not  taken  before  the  giv- 
JOIINS.  HEP..  6.  N.  Y.  K.,  4. 


ing  of  the  said  judgment  ;  but  was  returned 
on  the  writ,  in  the  said  cause,  not  found. 

There  was  a  general  demurrer  to  the  second 
and  third  pleas,  and  joinder. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  pleas  are  clearly  bad. 
The  judgment  upon  which  the  suit  is  brought 
was  entered  pursuant  to  the  directions  of  the 
statute  (24  sess.,  ch.  90,  sec.  13,  Laws,  Vol. 
I.,  353),  which  declares  that,  "in  case  any  of 
such  joint  debtors  be  taken  and  brought  into 
court,  he  or  they  so  taken  and  brought  into 
court,  shall  answer  to  the  plaintiff ;  and  in 
case  judgment  shall  pass  for  the  plaintiff,  he 
shall  have  his  judgment  and  execution  against 
such  of  them  as  were  brought  into  court,  and 
against  the  other  joiul  debtors  named  in  the 
process,  in  the  same  manner  as  if  they  had  all 
been  taken  and  brought  into  court,  by  virtue 
of  such  process  ;  but  it  shall  not  be  lawful  to 
issue  or  execute  any  such  execution  against 
the  body,  or  against  the  sole  property  of  any 
person  not  brought  into  court."  The  judg- 
ment was  therefore  regular,  and  in  form 
against  both  the  defendants,  and  would  be 
held  so  on  the  issue  of  nul  tiel  record,  accord- 
ing to  the  decision  in  Dando  v.  Tremper  (2 
Johns.  Rep.,  87).  Being  a  regular  judgment, 
in  form,  against  both  the  defendants,  an 
action  of  debt  will  lie  upon  it  against  both  ; 
and,  consequently,  the  pleas  are  bad.  What 
defense  might  be  made  lo  the  merits  by  the 
defendant,  who  was  not  taken  in  the  first 
suit,  is  another  question,  not  necessarily  aris- 
ing upon  this  record.  Perhaps  he  might  set 
up  an}T  defense  which  he  *might.  in  [*1OO 
his  distinct,  individual  capacity,  have  made 
in  the  original  suit.  But  it  is  not  now  neces- 
sarv,  and,  therefore,  we  do  nol  give  any 
definitive  opinion  on  this  point.  It  will  be 
time  enough  when  the  question  arises  under 
such  a  plea  ;  and  as  this  is  an  unsettled  point, 
we  allow  the  defendants  to  withdraw  the  2d 
and  3d  pleas,  upon  payment  of  costs,  and  to 
plead  de  now,  provided  it  be  done  within 
twenty  days  after  court  ;  otherwise  the  judg- 
ment for  the  plaintiffs  on  the  2d  and  3d  pleas 
is  to  become  absolute. 

Judgment  accordingly. 

Cited  in— 16  Johns.,  m ;  rt  Cow.,  6S»7 :  6  Wend.,  212 ; 
14  Wend  ,  223;  23  Wend.,  295;  4  Denio,  57  :  4  Johns. 
Ch.,  5tiH;  4  N.  Y.,  520 ;  1  Duer,  23;  4  Rob.,  242;  11 
How.  (U.S.),  173. 


BISSELL  t.  MARSHALL. 

Action  Before  Justice  —  Evidence  Krroneou»ly 
litjt'cled  —  Amount  claimed,  Diminished — 
Plaintiff  Kntitkdtoa  Certiorari. 

In  an  action  before  a  justice  of  the  |K-aee.  the 
party  in  whose  favor  the  judgment  has  been  ren- 
dered may  bring  a  ccrtiiirari,  if  the  justice,  by  erro- 
neously rejecting  evidence',  has  diminished  the 
amount  which  the  party  would  have  been  otherwise 
entitled  to  recover. 

CiUttion-3  Burr.,  1772. 

IN   EKIiOU,    on    certiorari.     Marshall    sued 
Mi-sell,  and  declared   for  goods  sold,  &(•.. 
to$."».    The  defendant  pleaded  wm  aiwnmtmt, 
\  with  notice  of  set-off  of  work  and  labor,  goods 
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sold,  and  damages  for  not  delivering  clover 
seed  according  to  agreement.  The  defendant 
also  pleaded  that  a  judgment  had  been  render- 
ed iu  favor  of  Bissell  against  Marshall,  on  a 
note,  the  12th  July,  1808,  for  £9  9«.,  and  that 
Marshall  had  neglected  to  set  off  the  present 
demand,  and  so  was  barred.  The  justice  de- 
cided that  the  former  action  being  on  a  note, 
and  the  present  suit  upon  an  account,  the 
former  recovery  was  no  bar  to  the  action. 
There  was  a  trial  by  jury,  and  a  verdict  for 
the  defendant  for  $8. 

The  error  assigned  was,  that  the  justice,  in 
overruling  the  plea  of  a  former  trial,  and 
allowing  the  plaintiff's  demand,  had  dimin- 
ished the  verdict  for  the  defendant  below  to 
the  amount  of  that  demand. 
1 0 1  *]  *The  case  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  The  decision  of  the  justice, 
in  overruling  the  plea  of  the  -former  suit  and 
recovery  between  the  same  parties,  and  in 
which  the  plaintiff  below  was  sued,  and  neg- 
lected to  set  off  the  demand  for  which  he  then 
sued,  was  clearly  erroneous.  And  though  the 
verdict  and  judgment  below  were  in  favor  of 
the  now  plaintiff  in  error,  he  may  bring  error 
to  reverse  it  (3  Burr.,  1772) ;  and  it  is  to  be 
presumed  that  he  has  suffered  a  loss,  by  the 
decision  of  the  justice,  to  the  amount  of  the 
demand  for  which  he  was  sued,  as  it  went  to 
reduce  the  balance  due  to  him.  The  judg- 
ment below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 1  Cow.,  254 ;  29  Barb.,  290. 
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BEADLESTON  t>.  SPRAGUE. 

Action  Qui  Tarn — Foi*mer  Recovery — Plea  in 
Bar — Evidence —  Variance  —  Construction  of 
Statute. 

In  an  action  of  debt,  for  the  penalty  given  by  the 
Act  to  Lay  a  Duty  on  Strong  Liquors,  and  Regulat- 
ing Inns  and  Taverns  (24  sess.,  ch.  164),  if  the  defend- 
ant pleads  in  bar  a  former  conviction  for  the  same 
offense,  he  must  give  in  evidence,  to  support  his 
plea,  a  conviction  drawn  up  in  the  form  prescribed 
by  the  8th  section  of  the  Act  for  the  Recovery  of 
Debts  to  the  Value  of  Twenty-five  Dollars  (31  sess., 
ch.  304),  as  any  variance  or  defect  in  the  form  will 
render  the  evidence  of  such  conviction  inadmis- 
sible. 

The  person  who  first  commences  a  qui  tarn  action 
to  recover  a  penalty  given  by  a  statute,  attaches  a 
right  in  himself  to  the  penalty,  which  cannot  be 
devested  by  a  subsequent  suit,  brought  by  any  other 
common  informer;  though  judgment  has  been 
first  recovered,  in  such  subsequent  suit,  and  though 
the  act  declares  that  a  recovery  for  the  penalty 
shall  be  a  bar  to  all  prosecutions  for  the  same 
offense ;  for  this  is  to  be  construed  in  regard  to  a 
recovery  in  the  suit  first  commenced. 

Citations— Laws  31  sess.,  ch.  204 ;  2  Lev.,  141 ;  Str., 
1169 ;  3  Burr.,  1423 ;  2  Bl.  Com.,  437 :  3  Bl.  Com.,  160 ; 
Laws,  Vol.  I.,  490. 

IN  ERROR,  on  cerliorari.  The  return  stated 
that  Beadleston  sued  before  the  justice,  as 
well  for  the  overseers  of  the  poor  of  Kings- 
bury,  as  for  himself,  and  when  the  parties 
appeared,  he  declared  in  debt,  for  $25  ;  for 
that  Sprague  had  sold,  on  the  13th  August, 
1808,  by  retail,  one  gill  of  rum,  to  I.  L.  Carley, 
to  be  drank  in  the  defendant's  store,  without 
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license.  The  *defendant  pleaded  not  [*1O2 
guilty,  with  notice  that  Henry  Thorn,  on  the 
23d  August,  recovered  by  suit  $25  against 
him,  iu  behalf  of  himself  and  the  overseers  of 
the  poor  of  the  town  of  Kingsbury,  for  retail- 
ing one  gill  of  spirituous  liquor,  &c.,  against 
the  statute,  &c.  The  cause  was  tried  by  a 
jury.  The  plaintiff  proved  the  sale  of  the 
liquor,  &c.  The  defendant  offered  in  evidence 
a  conviction  in  writing,  by  which  he  was 
convicted  on  the  23d  of  August  of  having, 
on  the  13th  of  August,  sold,  by  retail,  one 
gill  of  liquor  without  license.  This  evidence 
was  objected  to,  because  it  did  not  appear 
that  the  conviction  was  in  a  suit  commenced 
prior  to  the  present  suit.  The  justice  held 
this  immaterial,  and  admitted  Ihe  evidence. 
The  conviction  was  also  objected  to,  because 
the  notice  did  not  set  it  forth  sufficiently. 
This  objection  was  also  overruled.  It  was 
proved  that  this  suit  was  commenced  by  sum- 
mons on  the  17th  August,  and  the  suit  in 
which  the  conviction  was  had  was  commenced 
by  warrant  on  the  23d  of  August.  The  plaint- 
iff further  objected  to  the  conviction  that  it 
did  not  state  the  kind  of  liquor  drank,  nor  the 
place  where.  This  objection  was  overruled. 
The  conviction  was  then  read  to  the  jury,  and 
proved  by  the  justice  before  whom  it  was 
had,  and  a  verdict  was  found  for  the  defend- 
ant, on  which  the  justice  gave  judgment. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  1.  The  evidence  of  a  former 
conviction  was  insufficient.  In  the  first  place, 
the  conviction  ought  to  have  been  drawn  up 
and  produced  in  the  form  prescribed  by  the 
Twenty-five  Dollar  Act  of  1808(31  sess.,  ch. 
204).  The  act  prescribes  a  specific  form  of 
conviction,  to  be  drawn  up  by  the  magistrate, 
in  this  particular  case  of  offenses  against  the 
Tavern  Act ;  and  then  it  adds,  that  "  every 
*such  conviction  may  be  pleaded  in  [*1O3 
bar  to  any  other  prosecution,  for  the  same 
offense.  When  the  law  prescribes  a  particular 
form  in  such  cases,  it  must  be  pursued  ;  other- 
wise it  does  not  afford  the  requisite  legal 
evidence  of  a  conviction. 

2.  But  if  the  conviction  had  been  certified  in 
due  form,  it  would  not  have  availed,  because  it 
was  founded  on  a  suit  commenced  subsequent 
to  that  of  the  plaintiff.  The  person  who  first 
commences  a  qui  tarn,  or  popular  action, 
attaches  a  right  in  himself,  which  no  other 
common  informer,  by  a  subsequent  suit,  can 
devest ;  and  he  may  demur  to  a  plea  of  a 
recovery  in  such  subsequent  suit.  (2 .  Lev. , 
141,  Hutchinson  v.  Thomas ;  Str.,  1169,  Jack- 
son v.  Gisling ;  3  Burr.,  1423,  Combe  v.  Pitt; 
1  Bl.  Rep.  S.  C.  ;  2  Bl.  Com.,  437  ;  3  Bl. 
Com.,  160.)  Though  the  statute  (24  sess., 
ch.  164,  sec.  18,  Laws,  Vol.  I.,  490)  says,  that  a 
recovery  for  a  penalty  incurred  by  selling 
spirituous  liquors  without  license,  shall  bt  a 
bar  to  all  prosecutions  for  offenses  committed 
before  such  recovery  ;  yet  this  must  be  under- 
stood of  a  recovery  in  a  suit  which  had  been 
first  commenced.  The  statute  is  not  to  be 
construed  so  as  to  work  a  destruction  of  a 
right  previously  attached. 

The  judgment  must  be  reversed. 


Judgment  reversed. 
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Cited  in— 7  Johns.,  503;  1  Hill,  335;  1  Dill.,  252  ;  7  !  not  aver  in  his  declaration  that  the  lessee  had  not 
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PAYNE  v.  THE  PEOPLE. 

Larceny— Taking  Letter— Value— Not  Property 
in    Possession. 

Taking1  away  a  letter  from  another,  which  is  of 
no  intrinsic  value,  or  importing  any  property  in 
possession  of  the  person  from  whom  it  was  taken,  is 
not  larceny,  nor  any  criminal  offense  of  which  a 
special  sessions  has  cognizance. 

Citation— 1  Hawk.,  ch.33,  sec.  22. 

rPHIS  cause  came  before  the  court,  on  the 
JL  return  to  a  certiorari,  directed  to  a  court  of 
special  sessions,  held  before  three  justices  of 
the  peace  of  Oneida  County. 
1O4*]  *The  return  stated  that  the  defend- 
ant was  charged  with  stealing  a  letter  of  con- 
sequence, from  the  house  of  Benjamin  Pier- 
son,  belonging  to  Pierson,  and  of  the  value  of 
$12.50  ;  that  he  was  arrested  on  this  charge, 
and  tried  by  three  justices,  at  his  request ; 
that  at  the  trial  he  was  charged  with  stealing 
the  letter,  as  "  a  piece  of  paper,  on  which  a 
certain  letter  of  information  was  written,  of 
the  value  of  $12.50."  The  prisoner  acknowl- 
edged that  he  took  away  the  letter,  but 
inadvertently. 

The  evidence  was  that  the  letter  had  been 
given  to  him  by  Pierson  to  read,  at  his  request ; 
that  he  went  off  with  it,  and  being  pursued 
the  same  day,  the  letter  was  taken  from  him. 
The  contents  of  the  letter,  which  was  from 
one  Huson  to  Pierson,  consisted  of  information 
respecting  one  John  B.  Campbell,  who  was 
suspected  to  have  been  guilty  of  murdering 
a  certain  person  found  dead  in  Vernon. 

The  justices  adjudged  Payne  guilty  of  the 
charge  of  larceny,  and  fined  him  $8.74,  and 
that  he  should  stand  committed  till  the  fine 
was  paid. 

Mr.  N.  Williams,  District  Attorney,  for  the 
prosecution. 

Mr.  N.  King  for  the  prisoner. 

Per  Cuinam.  The  letter  was  of  no  intrinsic 
value,  not  importing  any  property  in  posses- 
sion of  the  person  from  whom  it  was  taken. 
A  bond,  bill,  or  note,  was  not  the  subject  of 
larceny,  at  the  common  law  ;  and  they  certain- 
ly had  as  much  worth  in  themselves  as  this 
letter.  (1  Hawk.,  ch.  33,  sec.  22.)  The  carry- 
ing away  of  the  letter  was,  therefore,  neither 
"  a  petty  larceny,  misdemeanor,  breach  of  the 
peace,  or  other  criminal  offense"  of  which 
the  special  sessions  had  cognizance,  and  the 
conviction  must  be  quashed. 

Conviction  quaslted. 
Cited  in— 3  Hill,  212 ;  7  Abb.  Pr.,  430 ;  2  Hilt.,  238. 


1O5*]   *THE  EXECUTORS  OF  DUBOIS 
VAN  ORDEN. 

Action   of    Covenant — Nonpayment  of  Rent — 
Assignment — Pleadings. 

In  an  action  of  covenant,  for  rent  due  on  a  lease, 
against  the  assignee  of  the  lessee,  the  plaintiff  need 
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paid  the  rent ;  it  is  sufficient  if  he  states  that  the 
rent  accrued  subsequent  to  the  assignment  to  the 
defendant,  and  that  the  same  was  due  and  owing  to 
the  plaintiff,  and  wholly  in  arrear  and  unpaid. 

Citations— 1  Rich'dns  Pr.  C.  B.,  329 ;  Doug.,  183 ;  1 
Lutw.,  351. 

rPHIS  was  an  action  of  covenant,  for  the  non- 
-L  payment  of  rent,  on  a  lease. 

The  declaration,  after  setting  forth  a  lease 
from  H.  Dubois,  the  testator,  to  Peter  Dubois, 
and  an  assignment  thereof  by  him  to  the  de- 
fendant, stated  "that  after  the  defendant 
became  and  was  possessed  of  the  premises, 
&c.,  by  assignment  thereof,  to  wit,  on  the  1st 
May,  1806,  $100  of  the  rent  aforesaid,  for  one 
year,  after  the  said  demised  term  elapsed, 
since  the  defendant  so  became  possessed  of  the 
premises,  by  assignment,  as  aforesaid,  on  that 
day,  in  the  year  aforesaid,  became,  and  was 
due  and  owing,  and  in  arrear,  and  unpaid, 
from  the  defendant,  assignee  as  aforesaid,  to 
the  said  H.  Dubois,  deceased,  in  his  lifetime," 
&c. 

To  this  declaration  there  was  a  special  de- 
murrer and  joinder.  The  causes  of  demurrer 
were,  1.  That  the  rent  is  stated  as  accruing 
from  one  year  after  the  demised  term  had 
elapsed. 

2.  That  it  is  stated  that  the  rent  became  due 
on  that  day,  in  the   year  aforesaid,  and  two 
different  years  being  mentioned  in  the  declara- 
tion, it  was  uncertain  which  year  was  intended. 

3.  That  it  is  not  averred  that  H.  Dubois,  in 
his  lifetime,  kept  and  performed  his  covenants 
and  agreements,  on  his  part  to  be  kept  and 
performed. 

4.  That  it  is  not  stated  that  Peter  Dubois, 
the  lessee  of  the  demised  premises,  had  not 
paid  the  rent  claimed  in  the  declara'tion,  to  H. 
Dubois,  in  his  lifetime,  or  to  the  plaintiffs,  his 
executors,  since  his  death. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

*Per  Curiam.  The  first  three  causes  [*1OG 
of  demurrer  are  frivolous.  The  last  is  the  only 
one  that  merits  any  attention.  The  declara- 
tion was  taken  from  1  Richardson's  Practice, 
C.  B.,  329,  a  book  of  approved  precedents, 
and  it  is,  no  doubt,  according  to  the  usual 
form  in  such  cases.  (Doug.,  183,  Holford  v. 
Hatch,  and  1  Lutw.,  351,  Lamplougfiv.  Shiers.} 
The  precedent  in  Lutwyche  is  also  in  point, 
and  a  sufficient  authority  for  the  pleading. 
When  the  declaration  avers  that  the  rent 
accrued  subsequent  to  the  assignment  to  the 
defendant,  was  due,  and  owing  to  the  testator, 
and  still  remains  wholly  in  arrear,  and  unpaid 
from  the  defendant,  it  states  a  breach,  in  suffi- 
cient terms.  It  would  be  idle  to  go  further, 
and  say  that  the  lessee  had  not  paid  it,  for  that 
was  already  implied  in  the  averment  that  the 
defendant  owed  it. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Denio,  143. 


GONNIGAL  r.  SMITH  KT  AL. 

Act  for  Relief  of  Debtor* — Discharge  from  Ca. 
Sa. — Fieri  Facias  Against  (food*  m<ty  Issue — 
One,  Year  Elapsed — Different  Attorney  Issue* 
New  Writ— Notice. 
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Where  a  person  in  custody  on  a  ca.  m.  has  been 
discharged  under  the  Act  for  the  Belief  of  Debtors, 
in  Respect  to  the  Imprisonment  of  their  Persons 
(24  sess.  ch.  66),  the  plaintiff  may  issue  a  ftcH  facias 
against  his  goods.  &c.,  at  any  time  afterwards, 
though  more  than  a  year  has  elapsed,  without  a 
previous  scire  facias  to  revive  the  judgment. 

Where  an  attorney,  different  from  the  attorney 
for  the  plaintiff  in  the  original  suit,  issues  a  scire 
facto*  to  revive  the  judgment,  there  is  no  need  of  a 
'notice  of  motion  for  leave  to  change  the  attorney, 
as  a  scire  facias  is  a  new  action,  and  requires  a  new 
warrant  of  attorney. 

Citations— 1  T.  R.,  82 ;  Laws,  Vol.  I.,  294 ;  Str.,  100 ; 
2  Wil.,  82 ;  2  Ld.  Raym.,  1048, 1252;  7  T.  R.,  337. 

THE  defendants  in  this  cause,  after  a  judg- 
ment obtained  against  them,  were  im- 
prisoned on  a  ca.  m.  issued  thereon,  and  were 
discharged,  pursuant  to  the  5th  section  of  the 
Act  for  Relief  of  Debtors,  in  Respect  to  the 
Imprisonment  of  their  Persons,  passed  24th 
March,  1801,  by  the  Court  of  Common  Pleas 
of  Schoharie  County,  and  more  than  one  year 
had  elapsed  since  the  said  discharge. 

Two  questions  were  submitted  to  the  con- 
sideration of  the  court. 

1O7*J  *1.  Whether  a  fi.  fa.  may  issue,  pur- 
suant to  the  7th  section  of  the  act,  at  any  time 
hereafter,  without  reviving  the  judgment  in 
the  cause  by  scire  facias. 

2.  Whether,  upon  suing  out  such  sci.fa.  by 
another  attorney,  different  from  the  attorney 
in  the  original  suit,  it  is  necessary  to  serve  a 
notice  of  a  motion  to  change  the  attorney. 

Mr.  Woodworth  for  the  plaintiff. 

Mr.  Tiffany,  contra. 

Per  Curiain.  The./?,  fa.  may  be  issued  at 
any  time,  by  the  express  words  of  the  act, 
without  a  sci.fa.  This  seems  to  be  the  better 
opinion,  notwithstanding  the  dictum  of  Mr.  J. 
Buller  to  the  contrary,  in  a  like  case.  (1  Term 
Rep.,  82.)  The  words  of  the  act  are  (Laws, 
Vol.  I.,  294),  "  that  notwithstanding  the  dis- 
charge of  the  prisoner,  »fec.,  the  judgment 
shall  remain  in  force,  and  execution  may,  at 
any  time,  be  taken  out  thereon,  against  the 
lands,"  &c.  These  words  ought  to  receive  a 
literal  interpretation,  for  the  case  is  not  within 
the  reason  of  the  law  requiring  a  revival  of 
the  judgment,  because  here  the  presumption 
that  the  judgment  is  satisfied  is  repelled  by  the 
record,  which  shows  a  ca.  sa.  duly  issued"  and 
served,  and  the  defendant  discharged  from  it, 
by  a  statute  made  particularly  for  his  ease  and 
benefit.  And  if  the  delay  and  notice  of  a  set. 
fa.  were  requisite,  a  defendant  might  easily 
place  his  newly  acquired  goods  and  chattels 
beyond  the  reach  of  the  process.  Again,  if 
the  plaintiff  has  taken  out  an  execution  with- 
in the  year,  and  it  has  been  returned,  he  may 
always  take  out  another  execution,  at  any  dis- 
tance of  time,  though  it  be  an  execution  of  a 
different  kind,  without  a  sci.fa.,  by  only  using 
the  formality  of  continuing  it  down  on  the 
roll.  (Str.,  100;  2  Wils.,  82.)  This  mode 
would  remove  all  doubt  in  the  present  case, 
by  conforming  the  practice  under  it  to  the  es- 
tablished precedents. 

1O8*J  *2.  The  change  of  the  attorney  to  a 
sci.fa.  sued  out  upon  a  judgment,  does  not  re- 
quire a  rule  and  notice,  because  the  sci.  fa.  is 
a  new  action,  and  requires  a  new  warrant  of 
attorney.  (2  Ld.  Raym.,  1048,  1252  ;  7  Term 
Rep.,  337.) 

Rule  accordingly. 
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Cited  in— 1  Cow.,  36;  19  Wend., 
374 ;  13  How.  Pr.,  574. 


I ;  6  How.  Pr., 


BROTHERSON  ET  AL.  v.  HODGES  ET  AL. 

Tresspass  Quare  Clausum  Fregit — Joint  Ten- 
ants— Failure  to  Join — Pleading. 

Where  there  are  several  tenants  in  common,  and 
all  do  not  join  in  an  action  of  (juare  clauxum  freuit, 
the  defendant  cannot  take  advantage  of  it  at  the 
trial,  but  must  plead  it  in  abatement. 

Citations— 1  Esp.  Cas.,  430;  2  Esp.  Cas.,  522;  1 
Comyn  on  Cont.,  38  ;  2  Johns.,  9. 

fPHIS  was  an  action  of  trespass,  for  breaking 
JL  and  entering  the  plaintiffs'  close,  and  cut- 
ting down,  taking  and  carrying  away  timber, 
&c. 

At  the  trial,  it  appeared  that  Esther  Kissam 
was  tenant  at  common  with  the  plaintiffs,  of 
the  land  on  which  the  trespass  was  proved  to 
have  been  committed  ;  and  was  not  joined  in 
the  action.  On  this  ground  the  defendants' 
counsel  objected  to  the  plaintiffs'  recovery. 

The  plaintiffs'  counsel  acquiescing  in  the  opin- 
ion that  all  the  tenants  in  common  must  join, 
and  the  judge  inclining  to  the  same  opinion,  a 
nonsuit  was  granted. 

A  motion  was  made  to  set  aside  the  nonsuit, 
which  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  nonsuit  must  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide 
the  event.  Though  all  the  tenants  in  common 
do  not  join  in  the  action  of  trespass  quare 
clausumfregit,  the  defendants  cannot  take  ad- 
vantage of  the  omission  at  the  trial,  or  in  any 
other  way  than  by  pleading  it  in  abatement. 
This  is  the  rule  in  actions  for  torts.  (1  Saund., 
251,  note  g,  h,  where  the  authorities  are  all 
collected.) 

Rule  granted. 

Cited  in— 1  Wend.,  386 ;  15  Wend.,  622 ;  16  Barb.,  30 ; 
17  Barb.,  155 ;  19  Barb.,  665 ;  31  Barb.,  240 ;  19  Abb. 
Pr.,  368  ;  1  Rob.,  534. 


*ROW 
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SHERWOOD  AND  HAMILTON. 

Action  for  Malicious  Prosecutian — Against  Jus- 
tice of  the  Peace  and  Another — Nonsuit — 
Costs. 

In  an  action  for  a  malicious  prosecution,  against 
a  justice  of  the  peace  and  another,  in  which  the 
plaintiff  was  nonsuited,  at  the  trial,  the  defendants 
having  pleaded  separately,  it  was  held  that  the  jus- 
tice was  entitled  to  double  costs,  and  the  other  to 
single  costs,  to  be  taxed  separately. 

rpIIIS  was  an  action  for  a  malicious  prosecu- 
J.  tion.  "*  The  declaration  stated  that  the 
plaintiff  was  an  innkeeper,  and  that  the  de- 
fendant, Sherwood,  was  a  justice  of  the  peace, 
and  that  the  other  defendant,  Hamilton,  did, 
by  a  wicked  combination  with  Sherwood, 
complain  to  him  against  the  plaintiff,  for  sell- 
ing spirituous  liquors  by  retail,  without 
license  ;  that  a  warrant  was  accordingly  issued 
against  the  plaintiff,  who  was  arrested  and 
carried  before  another  magistrate,  and  there 
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discharged.     At  the  trial  the  plaintiff  was  non- 
suited. 

The  defendant  Sherwood  moved  for  double 
costs,  under  the  act  (Laws,  Vol.  I.,  233), 
which  declares  that  if  any  action  upon  the 
case,  &c.,  be  brought  against  any  justice  of 
the  peace,  &c.,  for,  or  concerning  any  matter 
or  thing  by  them  done,  by  virtue  of  their  office, 
and  the  plaintiff  becomes  nonsuited,  &c.,  the 
court  in  which  the  action  shall  be  brought 
shall  allow  to  the  defendant  his  double  costs, 
by  reason  of  his  wrongful  vexation  in  defense 
of  his  action,  &c.  (24  sess.  ch.  47,  sec.  1.) 

Per  Curiam.  The  justice  was  sued  "  for, 
or  concerning  a  matter  or  thing  done  by  vir- 
tue of  his  office  ;  "  and  therefore  he  is  entitled 
to  double  costs  for  this  "  wrongful  vexation." 
But,  as  it  appears  from  the  declaration  that 
the  other  defendant  was  sued  for  maliciously 
prosecuting  the  warrant,  and  not  for  any  act 
done  "in  aid  or  assistance,  or  by  command- 
ment" of  the  justice,  he  is  not  entitled  to 
double  costs.  As  the  defendants  separated  in 
their  pleas,  the  costs  can  be  taxed  separately, 
according  to  their  respective  rates  of  allow- 
ance. 

VAN  NESS,  J.,  dissented. 

Cited  in— 4  Hun,  90;  8  Hun.  234;  18  How.  Pr., 
483;  6T.&C.,  341. 


HO*]       *WILLSON  r.  FOREE. 

Void  Contract — F>'aud —  Waiter  of  Fraud — An- 
*ump»it — Payment  by  Note  of  Another — Risk 
— Representation* — Evidence. 

Fraud  will  vitiate  any  contract.  And  if  the  con- 
tract be  void  on  the  ground  of  fraud,  the  party  may 
waive  it,  and  bring1  an  action  of  asgumpefi. 

Where,  on  the  sale  of  goods,  the  vendor  takes  the 
note  of  a  third  person,  payable  at  a  future  day,  in 
payment,  at  his  own  risk ;  and  there  is  a  fraudulent 
representation  on  the  part  of  the  vendee  as  to  the 
note,  the  vendor  may  bring  his  action  immediately, 
for  groods  sold  and  delivered,  against  the  vendee. 

THIS  cause  came  before  the  court  on  a  writ 
of    error    from    the    Duchess    Common 
Pleas. 

Willson  brought  an  action  on  the  case 
asrainst  Force,  and  declared  in  asmmpsit,  1. 
For  a  horse,  chair,  and  harness,  sold  and 
delivered.  2.  For  money  lent,  money  had 
and  received,  &c.  3.  And  an  inaimul  cvm- 
putasnent.  The  defendant  pleaded  non  a*- 
xi/tnptrit,  with  notice  of  evidence  to  be  given  at 
the  trial,  of  money  had  and  received  by  the 
plaintiff  ;  and  that  the  plaintiff  and  the  de- 
fendant agreed  to  exchange,  and  did  exchange 
the  horse  and  chair  for  a  single  bill,  signed  by 
John  Whaley,  made  to  Silas  Austin,  dated  1st 
May,  1805,  "for  $250  ;  and  that  the  plaintiff 
took  the  bill  in  full  satisfaction  of  the  hor  e 
and  chair;  and  further  notice  of  setting  off 
the  bill ;  a  notice  was,  at  the  same  time,  given 
to  the  plaintiff  to  produce  the  bill  at  the  trial. 

At  the  trial,  the  plaintiff  gave  in  evidence 
that  on  the  7th  June,  1808,  he  sold  and  deliv- 
ered to  the  defendant  the  horse  and  chair, 
worth  $300. 

The  defendant  proved  that  at  the  time  the 
parties  agreed  that  the  plaintiff  was  to  let  the 
defendant  have  the  horse  and  chair  ;  and  in 
payment  the  plaintiff  agreed  to  take  a  note  for 
JOHNS.  REP.,  6. 


$250,  dated  llth  December,  1804,  payable  1st 
May,  1809,  given  by  Whaley  to  Austin,  at  the 
plaintiff's  own  risk  ;  and  that  the  note  was 
delivered  accordingly. 

The  plaintiff  then  offered  to  prove  that  the 
defendant,  at  the  time,  knew  that  Whaley  was 
insolvent,  though  on  the  same  day,  and  pre- 
vious to  the  delivery  he  represented  him  to  the 
plaintiff  as  a  man  of  property  ;  that  the  plaint- 
iff had,  afterwards,  and  before  the  suit  was 
brought,  offered  to  return  the  note,  and  de- 
manded the  payment,  which  was  refused. 
This  testimony  was  objected  to  by  *the  [*1 1 1 
defendant's  counsel,  and  rejected  by  the  court, 
and  the  plaintiff  was  nonsuited.  A  bill  of 
exceptions  was  taken,  on  which  the  writ  of 
error  was  brought. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  evidence  offered  ought 
to  have  been  received.  It  went  to  prove  fraud 
in  the  defendant,  in  the  special  contract  which 
he  set  up  as  to  the  payment  ;  and  it  is  a  well- 
settled  principle  of  law  that  fraudulent  repre- 
sentations will  vitiate  any  contract.  The 
basis  of  every  contract  is  good  faith.  If  the 
special  contract  be  void,  on  the  ground  of 
fraud,  the  plaintiff  may  disregard  it,  and 
bring  assumpsit  for  the  goods  sold.  The  tak- 
ing of  the  note  under  a  fraudulent  misrepre- 
sentation was  no  payment  ;  and  any  term  of 
credit,  which  the  taking  of  the  note  may  have 
implied,  became  void.  (1  Esp.  Cases,  430  ;  2 
Esp.  Cases,  522 ;  1  Comyn  on  Contracts,  38.) 
The  plaintiff  was  nonsuited  below,  but  still, 
error  will  lie  on  a  judgment  of  nonsuit,  in 
cases  where  costs  are  awarded  by  the  judg- 
ment. (2  Johns.  Rep.,  9.)  The  judgment  be- 
low was  erroneous,  and  must  be  reversed. 

Judgment  reversed. 

Distinguished— 3  McLean,  557. 

Cited  in— 8  Johns.,  82  ;  11  Johns.,  414 ;  15  Johns., 
476 :  13  Wend..  282  ;  2  Denio,  138 ;  26  X.  Y.,  301 ;  33 
N.  Y.,  27 ;  24  Hun,  407  ;  27  Barb.,  656  ;  66  Barb.,  61 ;  2 
Wood.  &  M.,  257 ;  47  Wig.,  631. 


*WHITAKER  [*112 

T. 

WHITAKER,  Executor  of  WHITAKER. 

1.  AssumpsiM<7rtm8<  Executor — Pleading — Stat- 
ute of  Limitation*.  2.  Hum'ring  Husband 
Entitled  to  Wife's  Cftowx  in  Action — Receipt. 

In  a*  action  against  an  executor,  the  plaintiff 
may  state  that  the  testator,  being  indebted,  &c.,  the 
executor,  after  the  death  of  the  testator,  in  consid- 
eration, &c.,  promised  to  pay,  in  order  to  save  the 
statute  of  limitations;  and  the  defendant  may  set 
up  every  defense  which  he  could,  if  the  cusumiatt 
was  laid  from  the  testator,  and  the  judgment  will 
l>e  </<•  l><nit.itc*(<iti>ri#,  xi  non,  &c. 

A  husband,  who  survives  his  wife  is  entitled  to  all 
her  eliosea  in  action,  whether  reduced  into  dispos- 
session in  her  lifetime  or  not.  Where  the  husband 
wive  a  receipt  for  the  distributive  share  of  his  wife, 
out  of  her  father's  estate,  and  in  the  receipt  ex- 
pressed it  to  be  received  for  K.  W.,  his  son,  a  minor, 
it  was  held  that  K.  W..  the  son,  was  not  entitled  to 
the  property,  but  it  U-longed  to  the  father,  in  his 
lifetime,  and  to  his  legal  representatives  after  his 
death. 

Citations—  1H.  III.,  102;  7  llro.  P.  C.,550:  SStumrt., 
1 17  « .  note  2 ;  1  Kev.  Laws,  MRI ;  29  Car.  II..  eh.  :».  sec. 
25:  1  P.  Wins.,  381,  3X3:  3  Atk.,  527  ;  Co.  Litt.,  note 
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304 ;  Bac.  Abr.,  tit.  Baron  &  Feme  C.,   E.  3 ;  2  Bl. 
Com.,  435 ;  29  Car.  II.,  ch.  3,  sec.  25. 

THIS  was  an  action  of  asgumpadt,  brought 
against  the  defendant,  as  surviving  ex- 
ecutor'of  the  last  will  and  testament  of  Edward 
Whitaker,  deceased.  The  first  count  in  the 
plaintiff's  declaration,  stated  "  That  whereas 
Edward  Whitaker,  deceased,  in  his  lifetime, 
to  wit,  on  the  twentieth  day  of  March,  1802, 
at  Kingston,  &c.,  was  indebted  to  the  plaintiff 
in  the  sum  of  $2,000,  lawful  money,  &c.,  for 
money  by  the  plaintiff,  before  that  time,  lent 
and  advanced  to  the  said  Edward,  in  his  life- 
time, and  at  his  special  instance  and  request ; 
and  the  said  Edward,  being  so  indebted  in  his 
lifetime,  he,  the  said  defendant,  as  such  execu- 
tor, after  the  death  of  the  said  Edward,  in 
consideration  thereof,  afterwards,  to  wit,  on 
the  17th  March,  1808,  as  such  surviving  execu- 
tor aforesaid,  at  Kingston,  &c.,  undertook, 
and  then  and  there  faithfully  promised  the 
plaintiff  to  pay  him  the  said  last-mentioned 
sum  of  money,  when  ho.  as  such  surviving 
executor,  as  aforesaid,  should,  thereto,  after- 
wards, be  requested,"  &c. 

There  were  similar  counts,  also,  for  money 
paid,  laid  out  and  expended,  money  had  and 
received  to  the  use  of  the  plaintiff,  work  and 
labor,  &c.,  goods  sold  and  delivered,  &c.,  and 
the  declaration  concluded  as  follows:  "Yet 
the  said  Edwardj  in  his  lifetime,  and  the  said 
defendant,  surviving  executor  as  aforesaid, 
since  his  death,  although  of  ten  requested,  &c., 
have  not,  nor  hath  either  of  them,  paid  the 
said  several  sums  of  money  or  any  part  thereof, 
to  the  said  plaintiff  ;  but  the  said  Edward,  in 
his  lifetime,  refused  to  pay  the  same,  and  the 
said  defendant,  as  surviving  executor  as  afore- 
said, since  his  death,  still  doth  refuse  to  pay 
the  -same  to  the  plaintiff,  whereby  the  said 
1 13*]  *plaintiff  says  he  is  injured,  and  dam- 
nified to  $2,000,"  &c. 

The  defendant  pleaded  that  he  had  not  prom- 
ised'and  undertaken  in  manner  and  form,  &c., 
with  notice  of  a  set-off. 

At  the  trial,  the  plaintiff  produced  in  evi- 
dence a  receipt  given  by  Edward  Whitaker, 
deceased,  the  testator,  to  T.  C.  Dewitt,  a  wit- 
ness produced  by  the  plaintiff,  and  the  account 
accompanying  the  receipt,  which  was  as  fol- 
lows :  "  Received  in  Kingston,  September 
29th,  1779,  the  above  sum  of  £1,492  8s.  9d.,  in 
goods,  and  T.  C.  Dewitt's  note,  being  the  one 
sixth  part  of  the  personal  estate  of  the  late 
Henry  Dewitt  and  the  late  Mary  Dewitt,  de- 
ceased, as  per  inventory,  for  my  son,  Edward 
Whitaker,  .Tun.,  a  minor."  (Signed)  "Edward 
Whitaker."  This  receipt  was  at  the  foot  of 
an  inventory  of  one  sixth  of  the  personal  estate 
of  Mary  Dewitt,  deceased,  delivered  to  the 
witness  T.  C.  Dewitt,  who  testified  that  Ed- 
ward Whitaker,  the  testator,  about  the  year 
1769,  married  Elizabeth  Dewitt  (the  mother  of 
the  plaintiff,  and  the  sister  of  the  witness,  and 
one  of  two  daughters  of  Henry  and  Maria  De- 
witt), in  the  lifetime  of  her  mother.  The 
mother  died  before  Elizabeth  Dewitt,  and  about 
eighteen  months  after  the  birth  of  the  plaintiff, 
who  is  an  only  child,  and  was  born  the  12th 
May,  1770.  The  settlement  of  the  estate  men- 
tioned in  the  receipt  took  place  at  the  date  of 
the  receipt,  which  was  given  for  £1,490  8s.  9d., 
in  continental  money,  there  being  then  no 
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other  currency,  and  which  sum  was  equal  to 
£102  6s.  5d.,  in  gold  and  silver  ;  that  the  testa- 
tor took  also  the  note  of  the  witness  for  a  sum 
in  continental  money,  equal  to  £75  13s.  lid.,  in 
gold  and  silver,  which  note  with  one  month's 
interest,  was  paid  the  30th  November,  1779,  in 
continental  money ;  the  residue  of  the  sum 
specified  in  the  receipt  being  made  up  by  the 
articles  mentioned  in  the  inventory.  It  ap- 
peared that  the  plaintiff,  after  he  came  of  age, 
in  the  lifetime  of  his  father,  *worked  [*114 
for  him,  and  was  paid  an  account  exhibited  by 
him  for  work. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff,  subject  to  a  case — reserving  all  ques- 
tions of  law,  and  with  liberty  to  modify  the 
verdict  as  to  the  amount  of  principal  and  in- 
terest to  be  recovered,  or  to  alter  it  into  a  ver- 
dict for  the  defendant,  if  the  court  should  be 
of  opinion  that  judgment  ought  to  be  entered 
for  the  defendant ;  and  that  the  defendant 
might  also,  at  the  same  time,  move  in  arrest  of 
judgment. 

Mr.  L.  Elmendorf,  for  the  defendant.  1. 
The  declaration  is  defective.  There  is  no 
promise  of  the  testator  stated  ;  and  it  is  not 
alleged  that  the  defendant  had  assets  sufficient 
in  consideration  of  which  he  promised  to  pay  ; 
otherwise,  it  would  bind  him  to  answer  out  of 
his  own  estate,  as"  he  could  not,  on  the  issue  of 
non  asftumpsit,  allege  a  want  of  assets.  (1  Atk., 
294;  IWils.,  171.)  The  judgment  must  be 
de  bonis  propriis.  The  issue  is  that  the  exec- 
utor did  not  promise.  There  can  be  no  evidence 
that  the  testator  made  no  promise,  as  no 
promise  by  him  is  laid  in  the  declaration  ;  nor 
can  the  defendant  avail  himself  of  the  statute 
of  limitations.  Again,  the  promise  stated  in 
the  declaration  is  within  the  statute  of  frauds; 
and  to  make  the  defendant  liable  out  of  his 
own  estate,  the  promise  must  be  in  writing. 
On  these  grounds  the  judgment  ought  to  be 
arrested. 

2.  As  to  the  merits.  The  personal  property 
of  Elizabeth  Dewitt  by  the  intermarriage,  be- 
longed to  her  husband,  the  testator  who,  at  her 
death,  was  entitled  to  letters  of  administration 
to  enable  him  to  recover  the  debts  or  property 
of  his  wife,  in  the  hands  of  third  persons.  (P. 
Wms.,  381,  382  ;  Co.  Litt.,  351,  note,  a.)  The 
right  to  administer  follows  the  right  to  the 
estate  ;  and  if  the  husband  dies  after  the  wife, 
the  next  of  kin  to  the  husband  is  entitled  to  the 
administration  (1  Wils.,  168);  and  if  a  third 
person  obtains  the  administration,  he  is  a  mere 
trustee  for  the  legal  representatives  of  the  hus- 
band. All  the  personal  property,  therefore,  of 
Elizabeth  Dewitt  at  her  *death,  became  [*1 15 
in  law  and  equity,  the  property  of  her  husband 
who  survived  her. 

It  is  to  be  presumed,  also,  that  the  plaintiff 
admitted  he  had  either  no  claim  against  his 
father,  or  that  it  was  settled  ;  for  he  rendered 
an  account  against  him  in  his  lifetime,  which 
was  paid  without  the  plaintiff's  mentioning  the 
demand  for  which  the  present  suit  was 
brought.  Though  the  plaintiff  was  of  full  age 
12  years  before  the  death  of  his  father,  yet  we 
hear  nothing  of  this  claim  until  about  5  years 
after  the  death  of  the  father. 

If  it  should  be  thought  that  the  plaintiff  can 
recover,  he  ought  not  to  be  allowed  to  recover 
interest.  (1  Bro.  C.  C..  233;  1  Vesey,  Jun., 

JOHNS.  REP.,  6. 


1810 


WlLLSON   V.  FOREE. 


115 


236  ;  1  Wils.,  171;  Campbell's  N.  P.,  50,  129.) 
The  amount  recovered  by  the  testator  was  in 
continental  money,  which  could  not  be  put 
out  at  interest,  and  it  soon  depreciated  so  as 
to  be  of  little  or  no  value. 

Mr.  Sudam,  contra.  1.  The  receipt  is  an 
express  acknowledgment  that  the  testator  took 
the  property  as  belonging  to  his  son. 

A  father  has  no  other  power  over  the  prop- 
erty of  his  children  than  as  guardian  by  nat- 
ure. For  though  he  may  receive  it,  during 
the  minority  of  his  son,  he  must  account  for  it 
when  his  son  comes  of  age.  (1  Bl.  Com.,  452, 
453.)  If  the  father  is  of  sufficient  ability  to 
maintain  his  children,  he  must  pay  interest 
for  their  property  in  his  hands,  and  cannot  ap- 
ply it  to  their  maintenance.  (1  Bro.  C.  C.,  388; 
Com.  Dig.  Chan  ,  3,  R,  6;  2  Fon.  Eq.(  239. 
note.) 

The  distributive  share  due  to  the  wife  by  the 
statute  of  distributions,  was  a  chose  in  action; 
and  if  a  chose  in  action  is  not  reduced  into  pos- 
session by  the  husband,  in  the  lifetime  of  the 
wife,  it  does  not  belong  to  him.  (Com.  Dig., 
Baron  v.  Feme,  E,  3,  F,  2.) 

If  an  executor  or  trustee  has  money  lying  in 
his  hands  which  he  might  have  put  out  at  in- 
terest, and  does  not,  he  is  liable  to  pay  in- 
terest, (2  Fon.  Eq.,  184,  185,  note.) 

2.  As  to  the  motion  in  arrest,  In  order  to 
take  the  promise  out  of  the  statute  of  limita- 
tions, it  must  be  stated  to  be  made  to  the  tes- 
tator and  in  Deane,  v.  Crane  (6  Mod.,  309;  2Ld. 
Raym.,  1101;  1  Salk.,  28  ;  3  East,  409;  2  Str., 
919),  it  was  held  that  where  the  declaration 
1 1 6*]  stated  an  assumpsit  *to  the  testator, 
and  there  was  a  plea  of  non,  assumpsit  infra 
sex  annos,  evidence  of  an  acknowledgment  or 
new  promise  to  the  executor,  within  the  six 
years,  would  not  support  the  declaration.  If 
this  be  the  rule  of  law,  it  follows,  e  concerso, 
that  a  promise  by  the  executor  as  such,  would 
not  support  the  issue  of  non  assumpsit  infra 
sex  annos,  by  the  testator. 

The  declaration  in  this  case  is  according  to 
the  most  approved  precedents.  (3  Went.  Plead. , 
71;  2  H.  Bl.,  128,  86,  87;  2  Saund.,  117  e,  note 
2.)  It  has  been  adopted  in  order  to  save  the 
statute  of  limitations,  and  the  defendant  is  not 
precluded  from  any  defense  which  he  could 
make,  if  the  declaration  stated  the  promise  and 
liability  of  the  testator  only.  The  judgment 
must  tie  tie  bonis  testatoris,  si  non  dcbonis  pro- 
prii*. 

If  this  form  of  declaring  was  not  allowed, 
there  could  be  no  recovery  of  a  debt  against  an 
executor  after  the  lapse  of  six  years. 

SPENCEU,  /.,  delivered  the  opinion  of  the 
court: 

The  defendant's  counsel  made  several  points 
on  the  argument,  two  of  which  only  I  deem 
it  requisite  to  examine. 

1.  The  validky  of  the  declaration  ;  and,  2. 
The  testator's  liability  in  consequence  of  the 
receipt  of  the  29th  September,  1779. 

The  objection  is  that  the  promise,  to  be  ren- 
dered binding,  ought  to  have  been  in  writing, 
or  alleged  to  have  been  made  in  consideration 
of  assets.  The  counsel  seemed  to  suppose  that 
the  judgment  on  this  count  would  be  <lf  tonix 
projiriit,  and  that  the  executor  would,  in  this 
mode  of  declaring,  be  prevented  from  plead- 
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ing  plene  administravit.  If  such  would  be  the 
consequence,  then  I  should  hold  the  objection 
to  be  valid  ;  but  according  to  the  case  of  Secor 
v.  Atkinson  (1  H.  Bl.,  102),  and  of  Executors 
of  Hughes  v.  Hughes  (7  Bro.  P.  C.,  550,  and  2 
Saund.,  117  e,  note  2)  the  judgment  will  bede 
bonis  testatoris,  and  this  mode  of  declaring  is 
*adopted  merely  to  save  the  statute  of  [*1 17 
limitations;  consequently,  the  defendant  is  not 
prevented  from  making  any  defense  under  such 
a  form  of  declaring,  which  he  might  have  made 
had  the  declaration  stated  the  promise  of  the 
testator  and  his  liability  only. 

The  second  point  is  clearly  with  the  defend- 
ant. The  receipt  is  proved  by  an  account  be- 
tween the  testator,  in  behalf  of  his  son,  the 
plaintiff,  with  the  estate  of  Mary  Dewitt  ;  and 
it  is  evident  that  Henry  Dewitt  must  have 
died  before  his  wife  Mary. 

It  cannot  be  pretended,  if  the  testator  was 
entitled,  in  his  own  right,  to  the  share  of  his 
wife  in  her  mother's  personal  estate,  that  his 
ignorance  of  his  rights,  and  receiving  that 
share,  as  for  his  son,  will  give  the  plaintiff  a 
legal  right  to  call  the  representative  of  his 
father  to  an  account  for  what  he  had  a  right  to 
receive  and  retain.1  That  the  husband  surviv- 
ing his  wife,  is  entitled  to  all  her  choses  in  ac- 
tion, as  well  as  to  her  personal  estate  in  pos- 

j  session,  cannot  be  controverted.  The  16th  sec- 
tion of  the  Act  Concerning  Executors  and  Ad- 

!  ministrators,  and  the  Distribution  of  Intestates' 
Estates  (24  sess.,  ch.  174,  sec.  16  ;  1  Rev. 
Laws,  539,)  enacts,  that  nothing  contained  in 
that  act  shall  be  construed  to  extend  to  the 
estates  of  femes  covert  that  shall  die  intestate, 
but  that  their  husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and 
other  personal  estate,  and  recover  and  enjoy 
the  same,  as  fully  as  they  might  have  done  be- 
fore the  passage  of  the  act.  It  is  a  transcript 
of  the  29  Car.  II.  ch.  3.  sec.  25,  and  in  the  case 
of  Squib  v.  Wyn  ( 1  P.  Wms.,  381),  Lord 
Chancellor  Cowper  held  that  even  a  term, 
which  is  a  chattel  real,  shall  go  to  the  husband 
surviving  his  wife.  In  the  case  of  Cart  v.  Ru»s 
(1  P.  Wms.,  383)  a  wife  died  possessed  of 
choses  in  action,  and  the  husband  survived  and 
died  without  taking  out  letters  of  administra- 
tion to  his  wife,  after  which,  the  next  of  kin 
of  the  wife  administered  to  her  ;  and  Lord 
Parker  held  that  the  administrator  of 
*  the  wife  was  but  a  trustee  for  [*  1 1 8 
the  executor  of  the  husband,  the  right 
of  the  wife's  choses  in  action  being,  by 
by  the  statute  of  distribution,  vested  in  the 
husband,  as  next  of  kin  to  the  wife.  Lord 
Hardwicke  lays  down  the  same  principle,  in 
Elliott \.  CoUim(3  Atk.,  527).  He  says,  the 
husband  surviving  the  wife,  her  whole  estate 
vested  in  him,  at  the  time  of  her  death,  and  no 
person  could  possibly  be  entitled  to  the  rights 

i  of  the  wife  but  himself,  so  that  her  whole 
property  belonged  to  him.  In  Hargrarf  ifc 

.  Hutler'a  note  to  Coke  Littleton*  (  n<>tt  304), 
after  stating  the  statutes  of  distribution,  they 
observe,  upon  the  construction  of  these  stat 
utes,  it  has  been  held  that  the  husband  may 

1.— 5  John*.  Rep.,  72.   A  receipt  may  be  explained 
or  contradicted,  bv  ptirol  evidence. 
i      2.— Note  1,351  n.  Mr.   Hargrove's  notes  extend  no 
further  than  folio  WO,  or  to  half  the  work  ;  the  re- 
nmmiiiK  IK >!<•-  art-  by  Mr.  Butler. 
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administer  to  his  deceased  wife,  and  he  is  en- 
titled, for  his  own  benefit,  to  all  her  chattels 
real,  things  in  action,  trusts,  and  every  other 
species  of  personal  property,  whether  actually 
vested  in  her  and  reduced  into  possession,  or 
contingent  and  recoverable  only  by  action  or 
suit ;  and  that,  by  a  series  of  cases,  it  is  now 
settled  that  the  representative  of  the  husband 
is  entitled  as  much  to  that  species  of  his  wife's 
property  as  lies  in  action  or  suit,  and  is  not 
reduced  into  possession,  as  to  any  other  ;  and 
that  the  right  of  administration  follows  the 
right  of  the  estate,  and  ought,  in  case  of  the 
husband's  death,  after  the  wife,  to  be  granted 
to  the  next  of  kin  of  the  husband  ;  and  if  ob- 
tained by  a  third  person,  he  is  a  trustee  for  the 
representative  of  the  husband.  Bacon's  Abridg- 
ment ( tit.  Baron  and  Feme,  C ),  contains  a  note 
by  Mr.  Gwillim,  to  the  same  effect ;  and  Chris- 
tian, in  his  note  to  2  Bl.  Com.,  435,  gives  the 
same  construction  to  29  Car.  II.  ch.  3,  sec.  25, 
that  the  husband  shall  have  administration  of 
all  his  wife's  personal  estate,  which  he  did  not 
reduce  to  possession  before  her  death,  and 
shall  retain  it  to  his  own  use  ;  and  in  case  of 
his  death  before  administration  granted  to  him, 
11O*]  or  it  be  recovered,  *the  right  to  it 
passes  to  his  personal  representatives,  and  not 
to  the  wife's  next  of  kin. 

It  may  be  added,  that  there  is  not  an  author- 
ity to  be  met  with  contradicting  these  well  and 
clearly  established  principles. 

The  plaintiff  rests  his  right  to  recover,  on  the 
ground  that  the  testator  received  money  to 
which  the  plaintiff  is  entitled  ;  and  the  only 
count  in  the  declaration  on  which  he  can  re- 
cover, is  the  one  for  money  had  and  received. 
Should  it,  therefore,  be  admitted  that,  as  the 
testator  did  not  take  out.  letters  of  administra- 
tion on  the  estate  of  his  wife,  he  is  to  be  re- 
garded as  only  equitably  entitled  to  the  money 
he  received,  this  equitable  right  is,  in  this  ac- 
tion, sufficient  to  protect  the  defendant  from 
any  responsibility  ;  for  it  cannot  be  questioned 
that  in  the  action  for  money  had  and  received, 
the  defendant  may  make  a  defense  which  shows 
that  the  plaintiff,  ex  aquo  et  bono,  is  not  entitled 
to  recover.  Great  stress  has  been  placed  on 
the  terms  of  the  receipt ;  and  that  it  appears  the 
testator  meant  to  receive  the  money  for  his 
son,  the  plaintiff.  I  consider  this  as  furnish- 
ing no  legal  or  equitable  title  to  the  plaintiff  to 
sue  for  the  money  thus  received,  if  the  defend- 
ant has  otherwise  a  right  to  retain.  The 
amount  of  the  argument  is  this:  the  defendant's 
testator  received  his  own  money,  or  money  to 
which  he  was  entitled,  for  the  plaintiff,  and  in 
this  action,  in  which  the  plaintiff  is  bound  to 
show  that  the  money  so  received  was  his,  or 
that  he  was  equitably  entitled  to  it,  he  shows 
directly  the  reverse,  and  that  it  was  his  fa- 
ther's. It  cannot  be  pretended  that  the  receipt 
operated  as  a  transfer  of  the  property  from  the 
father  to  his  son.  It  was  a  mere  muniment 
of  evidence,  and  worked  no  change  in  the 
right  to  the  money. 

I  cannot,  however,  assent  to  the  position  that 
the  plaintiff  has  even  a  technical  legal  title  to 
the  money  received  by  his  father.  The  ad- 
ministration given  by  the  statute  to  the  hus- 
band who  survives  his  wife,  cannot  be  neces- 
sary to  entitle  him  to  the  beneficial  use  of 
1 2O*]  what  he  *recovers.  It  merely  confers 
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a  right  to  sue  for  her  choses  in  action  ;  and  if  he 
can  get  them,  without  suit,  his  title  is  as  per- 
fect as  thouglh  he  had  taken  letters  of  admin- 
istration. The  statue  expressly  provides  that 
nothing  contained  in  it  shall  extend  to  the  es- 
tates of  femes  covert;  and,  consequently,  the 
plaintiff  cannot  claim  under  this  statute  :  it 
recognizes  the  common  law  right  of  the  hus- 
band to  recover  and  enjoy  the  personal  estate 
of  his  deceased  wife. 

The  equitable  rights  of  the  husband,  or  his 
representatives,  will  arise,  should  letters  of 
administration  be  taken  out  on  her  estate  by 
any  other  than  the  husband,  or  his  personal 
representatives.  The  legal  title  to  recover  the 
choses  in  action  of  the  wife  would  then  reside 
in  such  administrator,  and  the  equitable  right 
to  them  in  the  husband  or  his  representative. 

The  construction  of  the  statute  must  be  the 
same  in  law  as  in  equity  ;  and  it  cannot  be 
maintained  that  when  it  gives  the  right  in  the 
deceased  wife's  personal  estate  to  her  husband, 
and  gives  him  the  right  of  administration,  that 
any  other  person  has  a  legal  title  against  the 
husband. 

Baron  Comyns,  in  his  Digest  (tit.  Baron  and 
Feme,  E,  3),  lays  down  the  law  to  be,  that  if 
the  husband  dies  without  administering  to  the 
personal  estate  of  his  wife,  it  goes  to  his  rep- 
resentative, and  is  vested  in  him  before  ad- 
ministration taken  out,  and  not  to  her  next  of 
kin  ;  and  he  takes  the  distinction  I  have  men- 
tioned, that  if  administration  is  granted  to  such 
next  of  kin,  yet  in  equity  he  is  looked  on  as  a 
mere  trustee  for  the  representatives  of  the  hus- 
band. 

Upon  no  principle  can  the  plaintiff  recover, 
and  the  defendant  must  have  judgment. 

Judgment  for  defendant. 

Joinder  of  Counts  In  Action  Against  Administrator 
—Cited  in— 8  Johns..  442  ;  3  Denio,  69 ;  12  Barb.,  331. 

Surviving  Husband's  Right  to  Wife's  Clioses  in  Ac- 
tion. Cited  in— 5  Johns.  Ch.,  207 ;  1  Edw.,  390 ;  12 
N.  Y.,  206;  10  Barb.,  3402 ;  8  How.  (  U.  S.),  180. 


*PETERS  AND  GEDNEY     [*121 
HENRY. 

Sheriff  May  Allow  Primmer  to  go  Within  Limits 
of  Jail  —  Escape  —  Return  Before  Suit  is 
Brough  t — Liability  off  Sheriff — Limits  Defined. 

A  sheriff  may  permit  a  prisoner  in  execution  to 
go  within  the  liberties  of  the  jail,  without  taken  se- 
surity ;  and  if  the  prisoner,  without  his  knowledge, 
goes  beyond  the  limits,  but  returns  again  before 
suit  brought,  he  is  not  liable  for  an  escape. 

The  limits  of  liberties  of  the  jail  are  considered  as 
an  extension  of  the  walls  of  the  prison,  and  a  return 
within  the  limits  is  the  same  as  a  return  within  the 
jail.  And  where  no  bond  or  security  is  taken  by  the 
sheriff,  his  right  of  recaption  remains  in  full  force  ; 
and  a  voluntary  return  before  suit  brought,  is 
equivalent  to  a  recaption,  which  wjll  purge  a  negli- 
gent escape. 

Citations— 1  Johns.  47 ;  1  Rev.  Laws.,  260 ;  2  T.  R. 
26;  stat8  and  9.  Wm. 

This  cause  came  before  the  court  on  a  writ 
of  error  from  the  Court  or  Common  Pleas 
of  Rensselaer  County. 

The  plaintiffs  brought  an  action  of  debt 
against  the  defendant  as  sheriff  of  the  County 
of  Rensselaer,  for  the  escape  of  one  Peter  Haff, 
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who  was  in  the  custody  of  the  defendant,  on 
execution,  at  the  suit  of  the  plaintiffs,  on  the 
25th  May,  1805.  The  defendant  pleaded.  1. 
Not  guilty.  2.  That  Haff  forcibly  broke  the 
prison,  and  escaped,  without  the  knowledge 
or  consent  of  the  defendant,  and  voluntarily 
returned  into  prison,  before  suit  brought,  and 
contiuued  in  custody  until  he  was  discharged, 
pursuant  to  the  Act  for  the  Relief  of  Debtors, 
with  Respect  to  the  Imprisonment  of  their 
Persons,  by  order  of  the  Court  of  Common 
Pleas  of  Rensselaer  County,  which,  he  avers, 
was  the  same  escape  complained  of  by  the 
plaintiffs,  &c.  The  plaintiffs  replied  to  the 
second  plea,  traversing  the  forcible  escape  and 
voluntary  return  before  action  brought,  and 
the  subsequent  discharge  of  the  defendant,  by 
order  of  the  Court  of  Common  Pleas,  under 
the  act,  &c. 

At  the  trial,  the  plaintiffs  produced  the 
record  of  the  judgment,  and  the  execution, 
with  the  return  thereon,  indorsed  by  the  de- 
fendant, that  he  had  taken  Haff,  and  had  him 
in  his  custody.  The  execution  was  issued  in 
May  Term,  1804,  and  returnable  in  October 
following. 

A  witness  for  the  plaintiffs  testified  that  be- 
tween the  term  of  October,  1804,  and  the  term 
of  May  1805,  he  saw  Haff  without  the  limits 
of  the  jail  several  times,  and  that  he  after- 
wards saw  him  return  into  the  limits. 

On  this  evidence  the  court  decided,  and 
charged  the  jury,  that  if  Haff  returned  within 
122*]  the  limits  of  the  jail  *before  the  action 
was  brought,  there  must  be  a  verdict  for  the 
defendant.  The  jury,  accordingly,  found  a 
verdict  for  the  defendant.  A  bill  of  excep- 
tions was  tendered  to  the  court  below,  on 
which  the  writ  of  error  issued. 

Mr.  J.  Russell,  for  the  plaintiffs  in  error, 
contended  that  the  voluntary  return  of  a  pris- 
oner, committed  in  execution,  within  the  lim- 
its of  the  jail,  was  not  a  valid  defense  for  the 
sheriff,  in  an  action  against  him  for  an  es- 
cape ;  that  after  the  debtor  had  once  been 
committed  on  final  process,  it  is  sufficient  for 
the  plaintiff  to  prove  him  at  large,  without 
the  limits  of  the  prison,  to  entitle  him  to  re: 
cover;  and  that  the  plea  "that  the  debtor 
broke  jail  without  the  knowledge  of  the  de- 
fendant, and  returned  into  the  limits,  or  fresh 
pursuit  and  recaption,  before  suit  brought, 
is  applicable  only  to  an  escape  from  the  walls 
of  the  prison,  as  distinguished  from  the  liber- 
ties granted  by  the  statute.  He  cited  Tittman 
v.  Isanxing  (4  Johns.  Rep.,  47),  and  Bi#*ell  v. 
Jft)>  (5  Johns.  Rep.,  89). 

Mr.  Foot,  contra.  The  return  within  the  lib- 
erties of  the  jail  must  be  considered  as  a  re- 
turn within  the  custody  of  the  sheriff,  or  with- 
in the  walls  of  the  prison  ;  for  the  limits  arc 
to  be  regarded  as  an  extension  of  the  walls  of 
the  prison,  so  that  a  return  to  them  is  a  return 
to  the  prison.  By  the  pleadings,  the  plaintiffs 
have  put  the  cause  on  the  fact,  whether  there 
was  a  return  within  tin;  limits  before  the  suit 
was  commenced,  and  must  be  concluded  by 
the  finding  of  the  jury.  If  the  party  will  take 
issue  on  an  immaterial  fact,  he  cannot,  after- 
wards,  allege  the  insufficiency  or  immatcrality 
of  such  fact,  when  found  against  him. 

There  was  a  plea  of  recaption,  on  fresh 
pursuit,  which  is  not  denied  by  the  pleadings; 
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and  must,  therefore,  be  *taken  as  ad-  [*123 
mitted.  And  a  recaption  before  suit  brought 
will  excuse  the  sheriff. 

SPENCER,  «/.,  delivered  the  opinion  of  the 
court  : 

The  error  insisted  on  is,  that  the  voluntary 
return  of  the  prisoner  within  the  limits  does 
not  purge  the  escape,  and  that,  to  entitle  the 
defendant  to  a  verdict,  he  should  have  proved 
that  the  prisoner  returned  within  the  walls  of 
the  prison. 

This  suit  must  have  been  brought  under  the 
idea  that  the  decision  in  Tillman  v.  Lansing 
(4  Johns.  Rep. ,  47)  had  deprived  the  sheriff  of 
the  right  of  pleading  a  voluntary  return  of  the 
prisoner,  before  action  brought,  in  all  cases, 
except  when  the  escape  was  from  the  walls  of 
the  prison.  But  that  decision  proceeded  sole 
ly  on  the  construction  of  the  statute  of  the  30th 
March,  1801  (Rev.  Laws, Vol.  I.,  p.  260),  and 
applies  only  to  those  cases  where  a  bond  has 
been  "given  by  the  prisoner  for  the  jail  liber- 
ties. The  principle  is  this,  that  by  the  pris- 
oner's going  out  of  the  limits,  his  bond  be- 
comes forfeited,  without  any  right  or  power 
in  the  sheriff  to  retake  him  ;  and  that,  as  the 
bond  was  not  assignable  at  that  time,  the  cred- 
itor would  be  remediless,  in  a  great  measure, 
unless  the  sheriff  was  rendered  liable  to  him. 
In  the  opinion  delivered  in  that  case,  the  law 
is  fully  recognized  that  a  voluntary  return  of 
a  prisoner,  in  case  of  a  negligent  escape,  be- 
fore action  brought,  purges  the  escape. 

In  the  present  case  there  does  not  appear  to 
have  been  any  bond  taken  by  the  sheriff  of 
the  prisoner,  for  the  liberties,  and  that  makes 
every  difference  between  the  cases.    The  ques- 
tion, in  fact  is,  whether  permitting  the  pris- 
oner, who  is  in  on  execution,  to  enjoy  the  lib- 
|  erties,  is  an  escape  in  the  sheriff  ;  for  if  the 
;  liberties  are  to  be  considered  the  jail   of  the 
county,  in  the  case  of  a  confinement  on  civil 
I  process,  as  much  so  as  the  four  walls,  then  a 
i  negligent  escape  from  them,  and  a  return  be- 
fore *action  brought,  is  a  good  defense.  [*  1 24 
It  is  to  be  observed  that  in  this  case  the  sheriff 
had  not  deprived  himself  of  the  right  of  re- 
caption which  he    had  when  he  took  a  bond 
i  for  the  liberties  ;  that   circumstances  had    a 
material  influence  on  the  decision  in   TiUman 
v.  Lansing. 

It  has  been  frequently  decided  in  this  court, 
;  since  the  statute  allowing  jail  liberties,  that 
i  the  sheriff  may  let  a  prisoner  in  execution  go 
within  the  liberties,  without  taking  a  bond, 
which  is  for  his  indemnity  ;  and  this  opinion 
is  supported  by  the  case  of  Jion/ift>n*  v.  Walker 
(2  Term  Rep., "26).  Ashurst.  ./.',  says,  in  that 
!  case,  that  the  statute  8  and  9  Win.,  establish- 
ing the  rules,  makes  them  "  to  all  intents  and 
purposes  the  same  as  the  walls  of  the  prison." 
If  so,  then  the  prisoners  in  execution  are  with- 
in the  prison  whilst  on  the  limits  ;  and  as 
bonds  have  not  been  given,  the  sheriff's  right 
of  recaption  remains  in  full  force  ;  and  a 
voluntary  return  before  action  being  equivalent 
to  a  recaption,  the  prisoner  was  in  custody, 
and  no  escape  happened  for  which  the  defend- 
ant is  chargeable. 

The  judgment  must  be  affirmed. 

Judgment  ajfirmtd. 
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Cited  in-13  Johns.,  560 ;  75  N.  Y.,  440 ;  57  How. 
Pr.,  113 ;  2  Mason,  534. 


FENN  t>.  SMITH. 

Practice — Justification  of  Bail   in   Vacation- 
Exception. 

Where  the  defendant  is  taken  in  custody  in  vaca- 
tion, and  bail  are  excepted  to,  they  may  justify  be- 
fore a  judge  at  his  chambers  in  vacation. 

Citations— ISellon,  168;  Tidd,  236. 

rpHE  defendant  being  taken  into  custody,  dur- 
JL  ing  the  last  vacation,  put  in  special  bail, 
which  was  excepted  to  by  the  plaintiff,  and 
notice  was  given,  during  the  vacation,  that  the 
bail  would  justify  before  the  recorder  of  the 
city  of  New  York,  at  his  chambers ;  but 
doubts  being  suggested  whether  bail  could 
justify  at  a  judge's  chamber  in  vacation,  with- 
out consent,  the  question  was  now  submitted 
for  the  opinion  of  the  court. 

1 25*]  *Per  Curiam.  There  may  be  a  jus- 
tification of  bail  in  vacation  before  a  judge,  at 
his  chambers,  according  to  the  English  prac- 
tice, where  the  defendant  happens  to  be  in 
custody  in  vacation.  (1  Sellon,  168  ;  Tidd, 
226.)  It  is  an  exception  to  the  general  rule, 
that  bail  cannot  justify  in  vacation  without 
consent. 


WOODS  v.  GIBSON. 

Sheriffs' Fees — Summoning  Jury — Out  of  Office 
before  Return  of  Venire. 

Where  a  jury  was  summoned  for  a  circuit,  but 
the  sheriff  was  out  of  office,  before  the  return  of 
the  venire,  it  was  held  that  he  was  entitled  to  the 
fees  for  summoning  the  jury,  but  not  for  the  re- 
turn of  the  venire. 

THE  sheriff  of  the  county,  to  whom  the 
venires,  returnable  at  a  circuit,  were  di- 
rected, went  out  of  office  a  day  or  two  before 
the  commencement  of  the  circuit,  but  after 
the  jurors  b?ad  been  drawn  and  summon- 
ed. No  venires  were  actually  delivered  to  the 
sheriff  ;  and  it  appeared  to  be  the  practice  not 
to  deliver  them  before  the  causes  are  about  to 
be  called.  The  only  question  was,  whether 
the  late  sheriff,  or  his  successor  in  office,  was 
entitled  to  the  fees  on  the  venire. 

Per  Curiam.  Though  the  late  sheriff  went 
out  of  office  after  the  jury  were  summoned, 
and  before  the  return  day  of  the  venire,  and 
though  it  was  not  actually  delivered  to  him, 
we  think  he  is  entitled  to  the  fees  for  summon- 
ing the  jury,  but  not  the  nine  cents  for  return- 
ing the  venire,  as  that  service  was,  in  fact, 
performed  by  his  successor. 


126*]        *BUEL  v.  GORDON. 

Bail  Fixed — Subsequent  Discharge  of  Principal 
under  Insolvent  Act — Remedy  of  Bail  against 
Pi  incipal — Pleading. 


NOTE.— Personal  knowledge  of  justice  nn  ground 
for  a  decision.  See  Rosekrans  v.  Van  Antwerp,  4 
Johns.,  228,  and  note. 


After  bail  had  become  fixed,  and  judgment 
against  them  on  a  recognizance,  the  principal  was 
discharged  under  the  Insolvent  Act,  a  ca.  so.  was 
then  issued  against  the  bail,  who  paid  the  amount, 
and  then  brought  an  action  against  the  principal ; 
and  it  was  held  that  the  principal  could  not  plead 
his  discharge,  as  the  debt  was  not  made  certain  un- 
til after  the  discharge. 

Citation— 1  Johns.  Cas.,  73. 

A  FTER  the  judgment  against  the  special 
ix  bail  in  this  cause,  who  had  become  fixed, 
the  principal  was  discharged  under  the  Insolv- 
ent Act.  A  ca.  sa.  was  then  issued  against 
the  bail,  who,  being  taken  in  execution,  paid 
the  debt,  and  then  brought  this  action  against 
the  principal  to  recover  the  amount.  And  the 
question  was,  whether  the  principal  could 
plead  his  discharge  in  this  suit  brought 
against  him  by  the  bail. 

Per  Curiam.  The  debt  was  not  made  cer- 
tain until  after  the  defendant's  discharge.  It 
is  like  the  case  of  a  surety  paying  the  debt 
after  the  discharge  of  the  principal.  The 
debt  must  be  certain  and  fixed,  at  the  time  of 
the  insolvent's  assignment. 

The  defendant  cannot,  therefore,  plead  his 
discharge.  (Frost  v.  Carter,  1  Johns.  Cases, 
73.) 

Cited  in— 30  Johns.,  163 ;  6  Johns,  ch.,  66,  286. 


MARTIN  AND  CHAMBERLAIN 

v. 

MOSS   ET   AL. 

Judgment   by   Confession  in  Justice's   Court — 
Knowledge  of  Justice  no  Evidence. 

A  justice  cannot  enter  a  judgment,  by  confession 
against  a  party  on  a  written  request,  on  his  own 
knowledge  that  such  writing  was  the  handwriting 
of  the  party,  and  without  any  process,  or  further 
proof. 

IN  ERROR,  on  certiorari.  On  receiving  a 
paper,  together  with  a  note,  purporting 
to  be  signed  by  the  defendants  below,  author- 
izing the  justice  to  confess  judgment,  the  jus- 
tice, from  his  knowledge  of  the  handwriting 
of  the  defendants,  and  without  any  process, 
or  other  proof,  entered  a  judgment  by  con- 
fession for  the  plaintiffs  below. 

*The  cause  was  submitted  to  the  [*127 
court  without  argument. 

Per  Curiam:  The  justice  could  not  legally 
enter  a  judgment,  unless  the  defendant  ap- 
peared in  person,  or  by  attorney,  before  him, 
in  court,  and  confessed  judgment,  or  had  been 
duly  summoned,  as  in  ordinary  cases. 

Cited  in— 9  Johns.,  140 ;  15  Johns.,  476 ;  9  Cow.,  63: 
10  Wend.,  673. 


CONKLIN  v.  HAVENS. 

Practice — Common     Bail — Filing    Declaration 
De  Bene  Esse  within  Forty  Days. 

Where  the  plaintiff  files  common  bail  for  the  de- 
fendant, according  to  the  statute,  the  declaration 
may  be  filed  de  bene  esse,  any  time  within  the  40 
days. 

Whether  the  declaration  may  be  filed  de  bene  esse, 
at  any  time  before  bail  is  filed,  or  an  appearance, 
and  after  the  time  allowed  for  the  defendant's  ap- 
pearance— quaere. 
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A  FTER  the  time  for  the  defendant's  appear- 
li.  ing  had  expired,  the  plaintiff  filed  a  dec- 
laration de  bene  esse.  and  entered  a  rule  to  plead, 
on  the  28th  December,  1809,  and  on  the  13th 
February,  1810,  filed  common  bail  for  the  de- 
fendant, according  to  the  statute,  and  entered 
a  default  for  want  of  a  plea. 

Mr.  R.  Riker,  for  the  defendant,  moved  to 
set  aside  the  default  and  subsequent  proceed- 
ings. He  read  an  affidavit  of  the  defendant 
that  he  had  a  good  and  substantial  defense  on 
the  merits  ;  and  that  he  was  arrested  on  the 
writ  the  13th  November,  by  the  sheriff  of 
Suffolk,  and  on  the  18th  November  retained 
an  attorney,  and  about  three  weeks  after,  hav- 
ing learned  the  name  of  the  plaintiff 's  attorney, 
sent  information  of  it  to  his  own  attorney,  but 
who  did  not  receive  it,  which  was  the  reason 
that  the  plea  was  not  filed. 

Mr.  Riker  contended  that,  according  to  the 
English  practice,  the  declaration  could  not  be 
1 28*]  filed  de  bene  esse  after  *the  expiration 
of  the  time  for  the  defendant's  appearance. 

[SPENCER,  J.  It  has  been  the  uniform  prac- 
tice of  this  court,  for  many  years  past,  to  file 
the  declaration  de  bene  esse  at  any  time  before 
an  appearance  is  entered,  or  bail  filed.] 

At  any  rate,  the  party  shows  an  excuse, 
swears  to  merits,  and  no  trial  has  been  lost, 
and  he  ought  to  be  allowed  to  plead. 

Mr.  Wadsworth,  contra,  insisted  that  as  the 
40  days  had  not  expired,  the  declaration  was 
regular,  even  according  to  the  English  prac- 
tice. A  regular  default  will  not  be  set  aside, 
though  there  is  an  affidavit  of  merits.  (3  Caines, 
95.) 

Per  Curiam.  Filing  the  declaration  de  bene 
esse  within  the  40  days  was  regular  ;  but  we 
do  not  say  whether  it  can  be  filed  de  bene  esse 
at  any  time,  after  the  time  for  pleading  has 
expired.  Here  is  an  affidavit  of  merits,  and 
an  excuse  shown,  and  no  trial  lost ;  we  will, 
therefore,  grant  the  rule,  on  payment  of  costs. 

Rule  granted. 


129*]  *PHILIPS  v.   HAWLEY,  Adminis- 
trator, &c. 

THE  SAME  P.  THE  SAME. 

Debt  against  Executor — Judgment  by  Default — 
Elapse  of  more  than  One  Term — Negligence  of 
Attorney — Judgment  set  Aside — Costs. 

In  an  action  against  an  executor  or  administrator, 
though  a  regular  Judgment  by  default  has  been  ob- 
tained, and  more  than  a  term  has  elapsed  since  the 
defendant  knew  of  the  default,  yet  the  court  will 
set  aside  the  default,  on  payment  of  costs  to  let  in 
the  administrator  to  plead,  so  as  to  prevent  his  be- 
ing made  liable,  <te  /«>»iin  m>»;>n'te.  through  the  ig- 
norance or  negligence  of  his  attorney. 

THE  first  suit  was  an  action  of  debt,  on  a 
l)ond  given  by  the  intestate. 
By  the  affidavit  of  the  defendant's  attorney, 
it  ap(K>arcd  that  on  the  21st  March,  1809,  the 
declaration  and  notice  of  rule  to  plead,  in  the 
first  cause,  were  served  on  the  defendant's  at- 
torney. On  the  INth  April,  the  attorney  sent 
a  plea  by  a  person,  in  the  way  he  usually  sent 
papers,  and  was  not  informed,  until  July 
after,  that  the  plea  had  miscarried,  and  a  de- 
fault had  been  accordingly  entered  ;  but  the 
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attorney  did  not  suppose  the  defendant,  as  ad- 
ministrator, could  be  responsible  in  conse- 
quence of  such  default. 

A  judgment  was  obtained  against  the  de- 
fendant in  the  first  cause,  in  May  Term,  1809, 
for  the  amount  of  the  bond  of  the  testator,  on 
which  the  suit  was  brought,  and  an  execution 
was  issued  the  13th  November  last,  returnable 
in  the  November  Term,  against  the  goods  and 
chattels  of  the  intestate,  which  was  the  first 
notice  the  defendant  had  of  the  judgment ;  he 
paid  the  costs  of  the  judgment,  and  the  sheriff 
made  a  return  of  a  demstatit.  The  plaintiff, 
thereupon,  in  February  last,  commenced  the 
second  suit  against  the  defendant,  suggesting 
a  devastavit ;  to  which  suit  the  defendant 
pleaded  nil  debet,  and  payment. 

The  plaintiff's  attorney  informed  the  attor- 
ney of  the  defendant  in  April,  1809,  that  a  de- 
fault had  been  entered  in  the  first  cause,  for 
want  of  a  plea  ;  and  the  defendant's  attorney 
replied  that  he  did  not  care,  as  he  supposed 
the  defendant  had  no  defense. 

The  defendant  stated,  in  his  affidavit,  that 
he  never  had  assets  sufficient  to  pay  the  debt 
of  the  plaintiff  ;  that  the  intestate  died  deeplv 
insolvent,  without  leaving  any  *real  [*13(> 
estate  ;  that  he  had  fully  administered  all  the 
estate  which  had  come  into  his  hands  ;  and 
that  he  had  a  good  and  substantial  defense  on 
the  merits,  as  he  was  advised  by  his  counsel, 
and  that,  unless  he  was  permitted  to  make  a 
defense,  he  would  be  remediless. 

Mr.  Hopkins,  for  the  defendant,  moved  to 
set  aside  the  judgment  in  the  first  suit,  and 
that  the  defendant  have  leave  to  plead  therein  ; 
and  that  all  proceedings  be  stayed  in  the  sec- 
ond suit,  until  a  trial  can  be  had  in  the  first. 

Mr.  Johnson,  contra. 

Per  Curiam.  There  is  no  doubt  that  the 
plaintiff's  proceedings  were  regular,  and  that 
there  has  been  a  laches  on  the  part  of  the  de- 
fendant, or  his  attorney,  in  not  applying  at 
the  term  next  after  he  was  acquainted  with 
the  fact  of  a  default  having  been  entered.  In 
any  other  case,  such  a  neglect  would  be  fatal, 
and  we  would  not  afford  relief  ;  but  in  the 
case  of  executors  and  administrators  we  will 
relieve,  especially  when  the  defendant  knew 
nothing  of  the  default  until  it  was  too  late  to 
apply  at  the  last  term,  and  his  attorney,  though 
his  ignorance  was  gross,  seems  not  to  have 
been  aware  of  the  consequence  of  a  judgment 
by  default. 

Let  the  default,  judgment  and  execution  in 
the  first  cause  be  set  aside,  and  the  defendant 
plead  in  8  days  after  service  of  a  copy  of  the 
rule,  on  payment  of  the  costs  of  the  suit  and  of 
this  application  ;  and  let  the  proceedings  in  the 
second  cause  be  stayed,  until  a  trial  can  be  had 
in  the  first  cause  ;  or  if  the  plaintiff  shall  dis- 
continue without  further  proceedings,  the 
defendant  must  pay  the  costs  of  the  said  suit. 

Rule  granted. 


'DAVENPORT  r.  FERRIS.     [*  1  .'1 1 

Motinn  to  Set  aside  Judgment  by  Default — Ajfi- 
darit  of  Merits — Cost*. 

A  regular  judgment  by  default,  for  want  of  a  plea, 
will  IK-  set  aside,  on  payment  of  costs,  if  the  defend- 
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ant  swears  to  a  defense  on  the  merits,  and  an  oppor- 
tunity for  a  trial  has  not  been  lost. 

MR.  MUNRO,  for  the  defendant,  moved  to 
set  aside  the  default  entered  in  this  cause. 
The  writ  was  returnable  at  the  last  term.  The 
defendant,  in  his  affidavit,  stated  that  he  was 
so  much  engaged  in  other  business  that  he 
omitted  to  employ  an  attorney  to  defend  the 
suit  until  the  30th  April,  when  he  was  in- 
formed that  the  plaintiff's  attorney  had  filed 
common  bail,  and  entered  a  default  for  want 
of  a  plea.  He  also  stated  that  he  had  a  good 
and  substantial  defense  on  the  merits,  as  he 
was  advised,  &c. 

Mr.  P.  W.  Rfiddiff,  contra,  read  an  affidavit, 
stating  that  the  declaration  was  filed,  and  a  j 
notice  of  the  rule  to  plead  served,  so  early  in  ; 
March  that  if  the  defendant  had  pleaded  to  j 
issue  within  the  time  allowed  to  plead,  the 
cause  might  have  been  noticed  for  trial  at  the 
April  sittings. 

THOMPSON,  J.  We  have  relaxed  the  prac- 
tice so  far,  in  setting  aside  defaults,  that  I  am 
disposed  to  extend  it,  in  every  case,  as  far  as 
we  do  in  ejectment  suits,  and  to  set  aside  a 
default  whenever  the  party  swears  to  a  defense 
on  the  merits,  and  no  opportunity  for  a  trial 
has  been  lost. 

.  VAN  NESS,  J.     I  am  for  granting  the  rule 
for  the  same  reason'. 

KENT,  Ch.  J.  I  am  for  granting  the  rule, 
under  the  circumstances  of  the  case,  without 
giving  any  opinion  as  to  the  practice. 

Per  Ouriam.  Take  your  rule,  on  payment 
of  costs. 

Rule  granted.1 

Cited  in— 2  Hun,  292 :  48  How.  Pr.,  140 ;  9  Abb.  Pr., 
162  ;  4  T.  &  C.,  522 ;  2  Hilt.,  471. 


days  to  plead  to  the  amended   declaration  ; 
but  we  grant  the  rule,  on  oayment  of  costs. 

Rule  accordingly. 


132*]  *BURROWS  v.  HILLHOUSE. 

Practice — Change  of  Venue — Time  to  Plead. 

Where  the  venue  is  changed  in  a  cause,  the  de- 
fendant is  not  entitled  to  20  days  to  plead  to  the  new 
declaration. 

MR.  H.  BLEECKER,  for  the  defendant, 
moved  to  set  aside  the  default  entered 
in  this  cause,  for  want  of  a  plea.  At  the  last 
term  the  venue  had  been  changed  in  the  cause, 
and  the  defendant's  attorney  supposed  that  he 
was  entitled  to  20  days  to  plead,  after  the  ser- 
vice of  a  copv  of  the  new  declaration  ;  and 
did  not,  therefore,  put  in  a  plea  before  the  rule 
to  plead  to  the  first  declaration  had  expired. 
The  action  was  for  a  libel,  and  the  defendant 
swore  that  he  had  a  good  defense  on  the  mer- 
its. 

Mr.  Russel.  contra. 

Per  Curium.  The  practice  has  been  long 
settled  that  the  defendant  is  not  entitled  to  20 

1.— See  Tidd's  Practice,  508,  2  Str.,  975;  4  Burr., 
1996.  The  Court  of  K.  B.  will  set  aside  a  judgment 
by  default,  though  regular,  when  the  plaintiff  has 
not  lost  a  trial,  upon  an  affidavit  of  merits,  pleading 
issuably,  inxtanter,  and  payment  of  costs ;  and  by 
imtanter  is  meant  within  24  hours. 
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LEE  v.  BROWN  ET  AL. 

Motion  to  enter  Satisfaction  of  Judgment  on 
Record — Affidavit  of  Payment — Order  to  sltow 
Cause — Service  of  Copy. 

Where  the  plaintiff  resided  in  a  foreign  country, 
and  the  defendant  produced  affidavits  to  show  that 
the  judgment,  which  was  obtained  in  1803,  was  satis- 
fled,  a  rule  to  show  cause  why  a  satisfaction  should 
not  be  entered  upon  the  record  was  granted,  which 
was  directed  to  be  served  by  delivering  a  copy  to 
the  attorney  of  the  plaintiff  on  record,  and  put- 
ting up  another  copy  in  the  clerk's  office. 

MR.  HARRIS,  in  behalf  of  the  defendant 
Brown,  moved  that  the  clerk  be  directed 
to  enter  satisfaction  on  the  record  of  judgment 
obtained  in  this  cause.  From  the  affidavits, 
which  were  read,  it  appeared  that  the  judg- 
ment *was  obtained  in  1808  ;  that  Jonas  [*  133 
Brooks,  acting  as  the  agent  of  the  plaintiff, 
who  resided  in  England,  accepted  the  promis- 
sory note  of  Robert  Roberts,  for  the  amount 
of  the  judgment,  and  in  satisfaction  thereof, 
which  note  was  atterwards  paid  ;  that  Brooks 
and  the  plaintiff  are  both  in  England  ;  and 
that  one  of  the  defendants  is  dead,  and  another 
has  left  the  State. 

Per  Curiam.  Take  a  rule  on  the  plaintiff  to 
show  cause  at  the  next  term  why  satisfaction 
should  not  be  entered  upon  the  record  ;  serve 
a  copy  of  the  rule  on  the  attorney  on  record, 
and  put  up  another  copy  in  the  clerk's  office. 

Rule  accordingly. 
Cited  in— 37  How.  Pr.,  3 ;  5  Rob.,  647. 


PALMER  v.  HICKS. 

Act  to  Extend  Boundary  of  Town — Over  Navi- 
gable Waters — Not  a  Grant — Extends  Juris- 
diction— Presumption  as  to  Land  u nder  Water. 

An  act  extending  the  bounds  of  a  town  over  the 
adjacent  navigable  waters,  does  not  thereby  grant 
the  land  covered  by  the  water  to  the  town  ;  but  is 
merely  for  the  purposes  of  civil  and  criminal  juris- 
diction. 

A  grant  of  lands  under  navigable  waters  to  the 
owners  of  the  adjacent  soil,  is  not  presumed  with- 
out evidence  of  long  exclusive  possession  and  use, 
to  warrant  such  a  presumption. 

IN  ERROR,  on  certiorari.  Hicks,  as  super- 
visor of  the  town  of  Flushing,  in  Queens 
County,  brought  an  action  of  debt  against 
Palmer,  the  plaintiff  in  error,  and  two  others, 
for  the  penalty  of  ten  dollars,  for  an  offense 
against  the  rules  and  regulations  of  the  town 
of  Flushing,  made  by  the  freeholders  and  in- 
habitants of  the  town,  assembled  in  town- 
meeting  pursuant  to  the  act.  (Vol.  I.,  p.  338, 
24  sess.,  ch.  78,  sec.  11.)  The  regulation  in 
question  was  made  in  April,  1808,  by  which  it 
was  ordered  that  no  person  should  be  allowed 
to  rake  clams  within  the  boundary  line  of 
Flushing,  running  from  Wicke's  Point  to 
Wilkins,  after  the  20th  April,  1808,  under  the 
penalty  of  ten  dollars  for  each  offense  ;  one 
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half  to  the  poor  of  the  town,  and  the  other 
half  to  the  informer.  The  plaintiff  below 
averred  that  the  place  where  the  raking  of 
134*]  clams  *was  thus  prohibited  was  in  the 
town  of  Flushing,  and  called  Little  Neck  Bay, 
and  was  the  common  property  of  the  f  reehold- 
-ers  and  inhabitants  of  the  town  ;  and  that 
Palmer,  the  plaintiff  in  error,  on  the  25th  June, 
1808,  did  rake  clams,  within  the  bounds  above 
mentioned,  whereby  an  action  had  accrued,  &c. 

The  plaintiff  below  produced  an  authenti- 
cated copy  of  the  rule  or  regulation,  and 
proved  that  Palmer  raked  clams  in  Little  Neck 
Bay,  within  the  boundary  line  of  Flushing, 
after  the  1st  June,  1809,  and  within  the  place 
above  decided. 

The  defendant  below  admitted  that  he  had 
raked  clams  in  the  place  mentioned,  but  de- 
nied the  right  and  power  of  the  town  of  Flush- 
ing to  prohibit  any  person  from  catching  clams 
below  the  ordinary  low  water-mark.  He  did 
not  plead  any  title,  or  demand  any  proof  of  the 
authority  of  the  town  ,  and  the  justice,  there- 
upon, gave  judgment  for  the  plaintiff. 

It  was  admitted  that  the  place  where  the 
clams  were  raked  by  the  plaintiff  in  error  was 
within  the  limits  of  the  town  of  Flushing,  and 
below  the  ordinary  low  water-mark,  in  Little 
Neck  Bay,  which  communicates  with  the  East 
River  or  Sound. 

Mr.  R.  Biker,  for  the  plaintiff  in  error,  stat- 
ed two  objections.  1.  That  the  town  of  Flush- 
ing had  no  right  to  pass  a  law  to  regulate  the 
raking  of  clams. 

2.  That  if  it  had  such  right  it  couid  not  be 
exercised  below  the  ordinary  low  water-mark. 

He  cited  Act  24,  sess.,  ch.  78,  sec.  11  (Rev. 
Laws,  Vol.  I.,  p.  331),  and  ch.  123,  sec.  2 
(Laws,  Vol.  II.,  p.  2),  as  to  the  bounds  of 
Queens  County  ;  Harg.  Law  Tracts,  11,  12  ;  5 
Bac.  Abr..  Prerog.,  498,  B,  3  ;  6  Mod.,  73;  4 
Burr.,  2162  ;  Davie's  Rep.,  149. 

Mr.  Baldmn,  contra,  cited  5  Bac.  Abr.,  498, 
the  note,  as  to  a  several  fishery  in  an  arm  of 
the  sea. 

135*]  *PerCuriam.  The  town  of  Flushing 
must  show  a  right  of  property  to  the  lands  below 
low  water-mark  in  the  bay  on  the  Sound,  in 
order  to  entitle  them  to  make  rules  to  regulate 
the  use  of  those  lands.  We  will  not  presume 
a  grant  of  land  under  navigable  waters,  to  the 
owners  of  the  adjacent  soil,  without  evidence 
of  long  exclusive  possession  and  use,  to  war- 
rant such  presumption.  No  grant  has  been 
shown,  nor  was  any  fact  proved,  from  which 
a  grant  was  to  be  presumed. 

The  act,  extending  the  bounds  of  the  town 
over  the  bay,  and  into  the  Sound,  or  East  Riv- 
er, so  as  to  include  the  islands  southward  of 
the  main  channel,  was  merely  for  the  purpose 
of  jurisdiction,  and  is  no  evidence  of  a  grant 
of  property  in  the  soil  covered  by  the  water. 
All  the  ground  under  the  navigable  waters  of 
the  Hudson  River  is  with  in  the  boundaries  of 
some  town,  for  the  pur  poses  of  civil  and  crimi- 
nal jurisdiction  ;  but  it  does  not  follow  that  tin- 
lands  under  the  water  belong  to  the  towns  «it- 
uated  on  the  river.  The  judgment  below  must 
be  reversed. 

Judgment  reversed. 

Cited  in-«0  N.  Y.,  06 ;  IB  Peters,  306 :  1  Wood  &  M., 
421.' 
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JACKSON,  ex  dem.  MAPES. 

v. 
FROST  AND  HAFF. 

Deed  Impeached  as  fraudulent — Grantor    Re- 
leased from  Liability — Competency  as  Witness. 

A  grantor  in  a  deed  which  is  impeached  as  fraudu- 
lent, on  being  released  by  the  grantee  from  all 
claims  and  demands  whatsoever  on  account  of  the 
covenants,  &c.,  is  a  competent  witness  to  disprove, 
as  well  as  to  prove,  the  fraud.  The  objection  goes 
to  his  credit,  not  to  his  competency. 

THIS  was  an  action  of  ejectment  for  a  farm 
in  Queens  County. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  exemplification  of  a  record  of  a  judgment, 
recovered  in  this  court  by  C.  and  W.  Thorne, 
against  John  Barton  and  Thomas  Carpenter, 
for  $920,  which  was  signed  the  oth  Febru- 
ary, 1806,  but  it  did  not  otherwise  appear 
*that  the  same  had  been  docketed,  or  [*13O 
at  what  time.  The  plaintiff  also  produced  a 
fieri  facia*,  and  a  tcstatum  fieri  facias  on  the 
same  judgment,  the  latter  directed  to  the  sher- 
iff of  Queens,  by  virtue  of  which  the  premises 
in  question  were  sold  at  public  auction  by  the 
sheriff,  on  the  31st  December,  1806,  to  the  les- 
sor of  the  plaintiff,  as  the  highest  bidder,  for 
$400.  The  deed  of  the  sheriff  to  the  lessor  was 
dated  the  22d  May,  1807.  Frost,  the  tenant, 
was  in  possession  of  the  premises  at  the  time 
the  execution  was  levied,  and  when  the  deed 
was  executed.  He  held  under  Haff,  as  his 
landlord. 

Two  witnesses  testified  that  Barton  was  the 
reputed  owner  of  the  premises,  and  lived  on 
the  farm  for  several  years,  until  he  removed  to 
New  York,  about  five  years  since ;  and  that 
Frost,  after  Barton's  removal,  held  under  him. 

The  defendants  produced  in  evidence  a  deed 
from  Barton  to  Haff,  dated  the  6th  December, 
1805,  for  the  consideration  of  $4,000,  ex- 
pressed in  the  deed,  which  contained  full  cov- 
enants of  warranty,  with  the  usual  covenants. 
This  deed  was  acknowledged  the  7th  December, 
1805,  and  recorded  in  the  clerk's  office  of 
Queens  County  on  the  30th  day  of  the  same 
month. 

A  person,  at  the  request  of  Haff,  attended  at 
the  place  of  the  sheriff's  sale,  and,  before  the 
sale,  gave  public  notice  to  the  sheriff  and  the 
persons  present  of  his  claim  and  title  to  the 
premises,  bv  virtue  of  a  deed  from  Barton, 
which  he  showed,  and  cautioned  the  bidders 
not  to  purchase. 

It  appeared  that  Barton  and  Carpenter  were 
partners  in  trade,  in  the  city  of  New  York, 
and  stopped  payment  in  May  or  June,  1805. 
Barton  told  a  witness  that  he  would  not  pay 
more  than  one  half  of  any  debt,  and  that  IK- 
supposed  the  creditors  would  endeavor  to  take 
his  property,  but  that  he  knew  as  much  law  as 
any  of  them,  and  would  put  his  estate  out  of 
his  hands,  and  would  pay  no  debts,  unless  Car- 
penter paid  his  half. 

*A  number  of  witnesses  were  then  [*137 
examined,  on  both  sides,  to  impeach  the  deed, 
as  fraudulent,  on  the  one  hand,  and  to  support 
it  on  the  other:  but  it  is  not  necessary  here  to 
state  their  testimony,  as  the  cause  before  the 
court  turned  wholly  on  the  admissibility  of 
Barton  as  a  witness,  who  was  offered 'by  the 
defendants,  hut  being  objected  to  as  incompe- 
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tent,  was  rejected  by  the  judge.  Before  Bar- 
ton was  offered,  Haff  executed  a  release  to 
him  of  all  claims  and  demands  whatsoever, 
for  or  on  account  of  the  covenants  and  war- 
ranty contained  in  the  deed,  and  from  all 
claims  and  demands  whatsoever  by  him  on  ac- 
count of  the  premises. 

The  judge  charged  the  jury,  that  although 
fraud  ought  to  be  satisfactorily  proved,  yet 
positive  proof  was  not  indispensably  necessa- 
ry, but  it  might  be  inferred  from  circum- 
stances ;  and  in  the  present  case  the  evidence 
produced  was,  in  his  opinion,  sufficient  to  war- 
rant the  jury  in  finding  a  verdict  for  the  plaint- 
iff. The  jury,  accordingly  found  a  verdict  for 
the  plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

Messrs.  P.  W.  Radcliff  and  S.  Jones,  Jun.,  for 
the  defendants,  contended  that  Barton  was  a 
competent  witness.  To  reject  the  witness,  be- 
cause he  is  particeps  criminis,  or  concerned  in 
the  fraud,  is  begging  the  question,  and  taking 
it  for  granted  that  Haff  was  guilty  of  fraud. 
It  is  assuming  the  fraud  to  make  it  a  ground 
for  rejecting  a  witness,  who  is  call  to  show 
that  there  is  no  fraud.  They  contended  that  a 
particeps  criminis  was  a  competent  witness  in 
any  case,  and  for  both  parties  ;  that  the  objec- 
tion goes  to  his  credit,  and  not  to  his  compe- 
tency. They  cited  1  Gilb.  Law  of  Evidence, 
by  Loft,  p.  220  ;  Esp.  Dig. ,  703,  725  ;  Sayer's 
Rep.,  289 ;  Cowp.,  199  ;  Gilb.  Law  of  Ev."  4th 
ed.,  136;  Peake's  Law  of  Ev.,  3ded.,  146  ;  1 
Day's  Cases  in  Error,  22  ;  1  Term  Rep.,  303  ; 
1 38*]  3  *Tyng's  Mass.  Rep.,  559  ;  1  Esp.  Cas., 
339;  4  Burr.,  2255. 

Messrs.  Wells  and  C.  I.  Bogert,  contra,  in- 
sisted that  though  a  particeps  fraudis  may  be 
admitted  to  prove  the  fraud,  he  was  incompe- 
tent to  disprove  it.  They  cited  Ambler,  592  ; 
2  Vesey,  629 ;  2  Atk.,  228  ;  1  Atk.,  452. 

Per  Curiam.  The  interest  of  Barton  having 
been  released  before  he  was  offered  as  a  wit- 
ness, his  being  implicated  in  the  fraud  went 
only  to  his  credit  and  not  to  his  competency. 
He  was  a  competent  witness  to  disprove,  as 
well  as  to  prove,  the  fraud.  On  this  ground 
we  think  a  new  trial  ought  to  be  granted,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 7  Wend.,  236 ;  14  Wend.,  684. 


THE    EXECUTORS    OF    NICHOLAS 
EVERTSON 

v. 
JAMES  MILES. 

Sale     of     Chattel —  Warranty — Pleading — As- 
sumpsit — Proper   Action — Fraud — Evidence. 

Assumpsit  is  the  proper  form  of  action  where 
there  is  a  warranty  expressed  or  implied,  in  the  sale 
of  chattels;  but  where  the  plaintiff  grounds  his  ac- 
tion on  deceit  or  fraud  in  the  sale,  and  not  in  a 
breach  of  contract,  the  deceit  or  fraud  must  be  sub- 
stantively  alleged  in  the  declaration,  otherwise  no 
proof  of  fraud  is  admissible. 

Citations— Doug.,  10, 19;  5  Bos.  &  P.,  366, 370;  2Cai., 
216 ;  2  Johns.,  550. 
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IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Dutchess  County.  The  plaintiffs, 
as  executors  of  Evertson,  brought  an  action  of 
assumpsit  on  a  breach  of  warranty,  on  the  sale 
of  a  horse  to  the  testator.  The  declaration 
contained  four  counts. 

1.  For  that  whereas,  on  the  20th  day  of  Sep- 
tember, in  the  year  1806,  at  Poughkeepsie,&c., 
in  consideration  that  the  said  Nicholas,  in  his 
lifetime,  at  the  special  instance  and  request  of 
the  said  James,  would  buy  of  the  said  James 
a  certain  gelding  of  him  the  said  James,  at  and 
for  a  large  price  or  sum  of  money,  to  wit,  for 
the  price  of  $187.50  of  lawful  money,  &c.,  to 
be  paid  by  the  said  Nicholas,  in  his  lifetime, 
for  the  same  *to  the  said  James,  he,  [*139 
the  said  James,  then  and  there  undertook  and 
faithfully  promised  the  said  Nicholas,  in  his 
lifetime,  that  the  said  gelding  was  tame  and 
gentle  in  harness,  and  was  no  more  than  seven 
years  of  age  the  spring  then  next  preceding  ; 
and  the  plaintiffs,  in  fact  say,  that  he,  the  said 
Nicholas,  in  his  lifetime,  confiding  in  the  said 
promise    and    undertaking    of    him  the  said 
James    so  by  him  made  as  aforesaid,   after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
at  the  place  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  at  the  special  instance  and  re- 
quest of  him  the  said  James,  did  buy  of  him 
the  said   James,  the  said  gelding,  at  and  for 
the  said  price  of  $187.50;  and  then  and  there 
paid  him  the  said  sum  of  money  for  the  same. 
Yet  the  said  James,  not   regarding  his  said 
promise  and  undertaking  so  by  him  made  as 
aforesaid  ;    but  contriving,  and  fraudulently 
intending  to  injure  the  said  Nicholas  in  his  life- 
time, in  this  behalf,  did  not  regard  his  said 
promise  and  undertaking,  so  by  him  made  as 
aforesaid,  but  craftily  and  subtilely  deceived 
the  said  Nicholas  in  his  lifetime,  in  this  ;  that 
the  said  gelding,  at  the  time  of  making  the  said 
promise  and  undertaking  of  the  said  James, 
was  not  tame  and  gentle  in  harness,  and  was 
older  than  seven  years  the  then  last  spring,  to 
wit, was  and  still  is  fractious  and  unmanageable 
in  harness.and  was  the  then  last  spring  ten  years 
old,  at  least,  to  wit,  at  the   place  and  within 
the  jurisdiction    aforesaid,  whereby  the  said 
gelding  then  and  there  became,  was  and  still 
is,  of  no  value. 

2.  And  for  that  whereas,  also,  afterwards  to 
wit,  on  the  same  day  and  year  aforesaid,  at 
the  place,  &c..  in  consideration  that  the  said 
Nicholas,  in  his  lifetime,  would  buy  of  the  said 
James  other  a  certain  gelding,  at  and  for  a 
large  price  or  sum  of  money,  to  wit,  the  price 
of  $187.50,  of  lawful  money  of  the  United 
States  of  America,  to  be  paid  by  the  said  Nich- 
olas, in  his  lifetime,  for  the  same,  to  the  said 
James,  he  the  said  *  James,   then  and  [*14O 
there  undertook  and  faithfully  promised  the 
said   Nicholas,   that  the  said   last-mentioned 
gelding  was  no  more  than  eight  years  old  the 
then  last  spring,  &c. 

8.  And  for  that,  whereas,  also,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at, 
&c.,  in  consideration  that  the  said  Nicholas,  in 
his  lifetime,  at  the  special  instance  and  re- 
quest of  the  said  James,  had  before  that  time 
bought  of  the  said  James  a  certain  other  geld- 
ing of  him  the  said  James,  at  and  for  a  large 
price  or  sum  of  money,  to  wit,  the  price  of 
$187.50,  lawful  money,  &c.,  he  the  said  James 
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then  and  there  undertook,  and  faithfully  prom- 
ised the  said  Nicholas,  in  his  lifetime,  that  the 
said  last-mentioned  gelding  was  tame  and  gentle 
in  harness,  and  was  no  more  than  seven  years 
old  the  then  last  spring.  And  the  said  plaint- 
iffs, in  fact,  say  that  the  said  James  not  regard- 
ing his  said  promise  and  undertaking,  so  by 
him  made  as  aforesaid  ;  but  contriving,  and 
fraudulently  intending  to  injure  the  said  Nich- 
olas, in  his  lifetime,  in  this  behalf,  did  not  re- 
gard his  said  promise,  but  craftily  and  sub- 
tilely  deceived  the  said  Nicholas,  in  his  life- 
time, in  this  ;  that  the  said  last-mentioned 
gelding,  at  the  time  of  the  making  the  last- 
mentioned  promise  and  undertaking  of  the  said 
James,  was  not  tame  and  gentle  in  harness, 
and  was  older  than  seven  vears  the  then  last 
spring,  to  wit,  was,  and"  still  is  fractious 
and  unmanageable  in  harness  ;  and  was,  the 
then  last  spring,  ten  years  old  at  least,  to  wit, 
at  the  place  and  within  the  jurisdiction  afore- 
said ;  whereby  the  said  gelding  then  and  there 
became,  and  was,  and  is  of  no  use  or  value. 

(4.  The  fourth  count  was  for  money  paid, 
money  lent,  and  money  had  and  received,  &c.) 
Nevertheless  the  said  James,  his  promises  and 
assumptions  aforesaid,  in  form  aforesaid  made, 
not  in  the  least  regarding  the  said  last-men- 
tioned sum  of  money  to  the  said  Nicholas,  in 
his  lifetime,  or  to  the  said  plaintiffs  since  his 
141*]  death,  hath  *not  paid  (though  often 
requested,  &c.,  by  the  said  Nicholas,  in  his 
lifetime,  and  the  said  plaintiff  since  his  death); 
but  the  same  to  the  said  Nicholas,  in  his  life- 
time, to  pay  the  said  James  always  refused  ; 
and  the  same  to  the  said  plaintiffs  since  his 
death,  hath  hitherto  wholly  refused,  and  still 
doth  refuse  to  the  plaintiffs'  damage  of  $300  ; 
and,  therefore,  they  bring  suit,  &c. 

The  defendant  pleaded  non  assumpsit.  At 
the  trial  a  witness  for  the  plaintiffs  testified 
that  in  1806,  as  agent  for  the  testator,  he  pur- 
chased a  certain  horse  of  the  defendant  for  the 
sum  of  $187.50,  and  that  the  defendant  repre- 
sented the  horse  to  be  only  seven  years  old,  and 
good  and  gentle  in  harness,&c.  The  counsel  for 
the  plaintiffs  then  offered  to  call  a  witness  to 
prove  that  the  horse  was  not  of  the  age  repre- 
sented by  the  defendant,  nor  good  and  gentle 
in  harness  ;  and  that  the  defendant,  at  the  time 
he  made  the  representation,  knew  the  same  to 
be  false  ;  this  was  objected  to  by  the  defend- 
ant's counsel,  and  the  evidence  was  overruled 
by  the  court  below  as  inadmissible  ;  and  the 
court  decided  that  the  plaintiffs  must  show 
an  express  warranty,  otherwise  they  could  not 
recover  on  their  declaration,  and  the  plaintiffs 
were  called  and  nonsuited.  A  bill  of  excep- 
tions was  tendered  to  the  decision  of  the  court, 
on  which  a  writ  of  error  was  brought. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

VAN  NESS,  J.  The  decision  of  the  court  be- 
low was  correct.  The  declaration  was  agree- 
able to  the  precedent  in  Stuart  v.  WilJdn* 
(Doug., 10),  and  that  applies  when  the  plaintiff 
sues  for  a  breach  of  a  warranty;  and  it  is  the 
modern  mode  of  declaring  on  a  warranty  in- 
stead of  the  ancient  form  of  warm  ntizando 
vendidit.  But  when  the  plaintiff  does  not  go 
for  a  breach  of  contract,  but  grounds  his  ac- 
tion on  deceit  and  fraud  in  the  sale,  the  fraud 
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must  be  averred  and  charged  as  a  substantive 
allegation.  To  *admit  the  proof  of  it  [*142 
without  such  averment,  would  be  going  wide 
of  the  issue,  and  taking  the  party  by  surprise. 
To  justify  the  proof  offered,  it  ought  to  have 
been  charged  that  the  defendant  falsely  and 
fraudulently  represented  the  horse  to  be  gentle, 
<fec.,  and  that  he  knew  him  to  be  vicious,  &c. 
There  is  no  case  which  permits  a  plaintiff  to 
establish  deceit  and  fraud  when  he  declares 
only  in  assumpsit  on  a  warranty  expressed  or 
implied.  There  are  indeed  actions  of  assump- 
sit, which  are  founded  upon  a  breach  of  duly 
and  partake  of  the  nature  of  counts  upon  tort. 
(5  Bos.  &  Pull.,  366,  370.)  The  case  of  Hal- 
lock  v.  Powell  (2  Caines'  Rep.,  216)  was  an  in- 
stance. The  two  counts  in  that  case  (and 
which  I  have  since  particularly  examined) 
were  for  deceit.  The  one  in  warranting  a  dis- 
tempered horse  to  be  sound,  and  the  other  for 
a  like  deceit  in  promising  that  he  was  sound. 
The  gist  of  the  action,  then,  was  the  deceit,  and 
not  the  contract.  Here  it  is  otherwise.  It  is 
plain  that  a  breach  of  contract,  and  not  fraud, 
is  the  gravamen  complained  of  ;  and,  conse- 
quently, the  evidence  of  fraud,  which  was 
offered  at  the  trial  was  properly  overruled, 
and  the  judgment  must  be  affirmed. 

KENT,  Ch.  J.,  THOMPSON,  and  YATES,  J., 
were  of  the  same  opinion. 

SPENCER,  J.  The  court  below  considered 
the  declaration  as  on  an  express  warranty,  and 
rejected  the  proof  which  went  to  show  that 
the  defendant  had  been  guilty  of  fraud  in  the 
sale  of  the  horse.  The  case  of  Stuart  v. 
Wilkin*  (Doug.,  19)  furnished  the  precedent  of 
this  declaration  ;  and,  as  I  read  the  counts, 
they  charge  the  defendant  with  actual  and 
positive  deceit.  In  the  case  cited  there  was 
proof  of  an  express  warranty  ;  and  on  doubt 
being  raised  whether,  in  such  a  case,  this  was 
a  proper  form  of  action,  it  was  held  that  it 
was.  In  delivering  the  opinion  of  the  court, 
Lord  Mansfield  observed,  *that  this  [*143 
sort  of  declaration,  where  a  warranty  is  to  be 
proved  (he  was  told  by  Ashhurst  and  Buller, 
Justice*),  had  been  practiced  for  twenty  years, 
and  that  it  is  made  use  of  with  a  view  to' let  in 
both  proofs,  if  necessary.  And  Buller,  J.,  in 
giving  his  opinion,  states  that  this  mode  of  de- 
claring had  been  in  use  ever  since  he  knew 
anything  of  the  practice.  It  is  supposed  that 
Lord  Mansfield,  in  speaking  of  both  proofs, 
meant  proof  of  an  express  and  an  implied 
warranty  :  but  this  cannot  have  been  his  mean- 
ing, for  he  had  just  said  "that  selling  fora 
sound  price  without  a  warranty  may  be  the 
ground  for  an  a*sumfmt ;  but  in  such  case  it 
ought  to  be  laid  that  the  defendant  knew  of 
the  unsoundness."  In  the  declaration  before 
him,  it  was  not  alleged  that  the  defendant 
knew  of  the  unsoundness,  and  so,  according  to 
his  rule,  it  could  not  embrace  the  case  of  an 
implied  warranty,  merely  from  the  soundness;, 
of  the  price,  and  by  both  proofs  he  must  have 
meant  proof  of  an  express  warranty,  and  proof 
of  a  representation  amounting  to  a  promise. 
In  the  case  of  Hnttock  v.  Potrcfl  (2  C'aines,  216) 
one  of  the  counts  was  non  H**II injtxit ,  like  the 
present,  and  the  other  on  a  warranty,  and 
this  court  held  the  gist  of  the  action"  was  a 
deceit. 
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As  I  understand  the  objection,  it  is  that  the 
declaration  does  not  aver  that  the  defendant 
knew  the  horse  was  different  from  his  repre- 
sentations of  him,  the  want  of  which  averment 
is  considered  fatal.  I  repeat  that  it  cannot  be 
said  that  the  declaration  does  not  allege  that 
the  defendant  deceived  the  plaintiff's  testator 
in  two  essential  qualities  of  the  horse — his  age, 
and  his  being  gentle  in  harness.  The  case  of 
Bayard  v.  Malcolm  (2  Johns.  Rep.,  550)  is  in 
point,  that  the  »ciew  of  the  defendant  is  matter 
of  evidence,  and  need  not  be  averred  ;  the  dec- 
laration in  that  case  charged  the  defendants 
with  affirming  the  number  of  subscribers  to 
the  newspaper  establishment  sold  to  be  900, 
and  the  profits  to  exceed  $4,000  per  annum  ; 
144*]  and  it  alleged  "and  so  the  *plaintiff 
saith,  that  by  reason  of  the  affirmation  of  the 
defendant,  he  was  falsely  and  fraudulently  de- 
ceived." The  Court  for  the  Correction  of 
Errors  adjudged  that  this  was  a  sufficient 
charge  of  fraud,  and  put  in  issue  the  existence 
or  non-existence  of  the  deceit.  It  is  true  that 
case  was  after  verdict,  and  the  court  intended 
that  the  plaintiff  would  not  have  recovered 
without  proof  of  the  fraud.  In  the  present 
case,  the  plaintiff  offered  the  proof  which 
went  to  establish  the  fraud  ;  and  he  offered  to 
prove  what  was  intended  to  be  proved  in  the 
case  cited.  That  case,  therefore,  directly  ap- 
plies to  the  present ;  and  although  I  was  of  a 
different  opinion,  I  feel  myself  bound  to  assent 
to,  and  to  uphold  the  judgment  of  the  Court 
•of  Errors. 

My  opinion  is,  that  the  judgment  below 
ought  to  be  reversed. 

Judgment  affirmed. 

Cited  in— 11  Wend.,  413;  21  Wend.,  31;  72  N.  Y., 
513 ;  35  Barb.,  636 ;  23  How.  Pr.,  222 ;  55  How-  Pr.,  35 ; 
1  Abb.  N.  S.,  402 ;  3  E.  D.  Smith,  5. 


KETCHAM  AND  BLACK  t>.  CLARK. 

Partnership — Expiring  by  Limitation — Subse- 
quent Acceptance  of  Draft — Liability  of  Firm 
— Notice. 

Where  a  partnership  between  A  and  B  expired  by 
its  own  limitation,  on  the  1st  of  May,  1807,  and  on 
the  22d  June,  1807,  A  executed  an  assignment  of  all 
his  right,  &c.,  in  the  copartnership,  stock,  &c.,  to  B, 
and  on  the  30th  June,  1807,  B  accepted  a  draft  on 
the  copartnership,  in  the  name  of  the  firm ;  it  was 
held  that  both  partners  were  bound  by  the  accept- 
ance, there  being  no  evidence  of  any  public  notice 
of  the  dissolution  of  the  partnership,  nor  any  special 
notice  of  its  dissolution  to  the  party  dealing  with 
the  firm. 

Citations— 2  Johns.,  304 ;  Peake's  A*.  P.,  42 ;  1  Esp. 
Cas.,  371 ;  Peake's  N.  P.,  154 ;  3  Esp.  Cas.,  248 ;  16 
Viner,  pi.  12. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Court  of  Common  Pleas 
of  Dutchess  County.  The  plaintiffs  in  error 
declared,  as  partners  in  trade,  under  the  firm 
of  Israel  Ketcham  &  Co.,  against  the  defend- 
ant in  error,  in  the  court  below,  for  goods  sold 
and  delivered,  money  paid,  &c.,  money  lent, 
&c. ;  and  on  an  insimul  computaxse/it* 

NOTE.— Partnership — Dissolution— Necessity  of  no- 
tice. See  Lansing  v.  Gaine,  2  Johns.,  300,  note. 
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The  defendant  pleaded  non  assumpnit,  with 
notice  of  set-off. 

*The  plaintiffs  proved  their  demand  [*145 
for  goods  sold  and  delivered,  to  the  amount  of 
$256.81.  The  defendant  offered  in  evidence, 
by  way  of  set-off,  a  draft  on  Israel  Ketcham  & 
Co.,  signed  by  Kellog  Mollan,  dated  27th 
June,  1807,  in  favor  of  the  defendant,  for 
$190.41,  on  which  there  was  a  written  accept- 
ance, as  follows : 

"  KINGSTON,  31st  June,  1807. 

"Accepted  to  be  set  off  against  John  G. 
Clark's  private  account. 

(Signed)  "  DAVID  BLACK, 

"  For  Israel  Ketcham  &  Co." 

It  appeared  in  evidence  that  the  articles  of 
copartnership  between  the  plaintiffs  were 
signed  the  3d  November,  1806,  by  which  the 
duration  of  the  partnership  was  limited  to  the 
1st  May,  1807 ;  and  it  was  agreed  that  if  on 
the  1st  May,  1807,  the  parties  concluded  to 
continue  the  business,  each  partner  was  to  add 
to  the  stock,  in  cash,  $2,500 ;  but,  if  it  was 
thought  best  to  close  the  concern,  the  goods 
on  hand  were  to  be  sold,  «fec.  During  the 
spring  of  1807,  no  money  was  advanced  by 
either  partner,  and  they  continued  selling  the 
stock,  and  collecting  the  outstanding  debts, 
until  the  22d  June,  1807  ;  on  which  day  Israel 
Ketcham,  one  of  the  plaintiffs,  executed  an 
assignment  to  G.  and  I.  Ketcham,  of  all  his 
right  in  the  partnership  property  and  debts,  as 
collateral  security  for  the  demand  they  had 
against  him  ;  and,  at  the  same  time,  he  also 
assigned  to  them  a  bond  of  Black,  as  further 
security  ;  and  a  judgment  having  been  entered 
up  on  the  bond,  the  partnership  property  was 
taken  in  execution,  on  the  26th  June,  1807, 
but  the  property  was  left  in  the  possession  of 
the  plaintiffs,  by  the  sheriff,  and  not  removed  ; 
and  on  the  30th  June,  the  order  above  mention- 
ed was  presented  and  accepted. 

The  plaintiffs'  counsel  objected  to  the  evi- 
dence of  the  set-off  of  the  acceptance  ;  but  the 
court  overruled  the  objection,  and  gave  judg- 
ment for  the  plaintiff,  for  $7.86,  *after  [*146 
allowing  the  amount  of  the  acceptance,  and 
$59.50,  admitted  by  the  plaintiff.  A  bill  of 
exceptions  was  tendered  and  signed,  on  which 
the  writ  of  error  was  brought. 

Mr.  Hawkins,  for  the  plaintiffs  in  error,  con- 
tended that  there  was  a  dissolution  of  the 
partnership  of  Ketcham  &  Black,  on  the  1st 
May,  1807,  by  express  limitation  ;  or,  at  least, 
that  an  end  was  put  to  the  partnership  by  the 
assignment  of  the  22d  of  June,  1807.  And, 
that  if  the  partnership  was  dissolved  then,  the 
acceptance  afterwards,  on  the  30th  June, 
could  not  bind  the  partnership.  He  cited 
Cowp.  449;  3  Johns.  Rep.,  536;  4  Johns. 
Rep.,  224. 

Mr.  Sudani,  contra,  insisted  that  the  ac- 
ceptance was  special,  and  that  the  amount 
was  to  be  passed  to  the  credit  of  Clark.  It 
was  not  an  acceptance  that  could  be  trans- 
ferred or  appropriated  to  any  other  purpose 
than  the  one  expressed.  It  was  no  more  than 
a  receipt  for  so  much  money  on  account, 
which  Black  was  competent  to  give,  and  which 
was  binding  on  the  partners.  He  did  not  deny 
the  principles  of  the  law  of  partnership,  but 
he  contended  that  they  did  not  affect  this  case, 
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The  defendant  had  a  right  to  insist  on  the 
entry  to  his  credit,  of  the  amount  of  the  ac- 
ceptance, in  the  books  of  Ketcham  &  Black. 
The  sheriff  could  not,  under  the  execution, 
seize  the  books  of  account  of  the  copartner- 
ship. 

VAN  NESS,  J. ,  delivered  the  opinion  of  the 
court : 

The  question  is,  whether  Black  had  not  au- 
thority to  bind  his  copartner  when  he  accept- 
ed the  order  of  the  30th  of  June.  That  ac- 
ceptance was  binding,  if  Clark,  who  took  it, 
was  uot  chargeable  with  notice,  either  express 
or  constructive,  of  the  dissolution  of  the 
partnership.  The  order  was  drawn  upon  the 
firm  by  a  house  which  had  formerly  sold 
147*]  goods  to  the  firm,  and  it  was  *drawn 
in  favor  of  a  person  who  had  also  previously 
dealt  with  it.  By  the  terms  of  the  articles  of 
copartnership,  the  partnership  had  ceased  on 
the  1st  of  May  preceding ;  but  no  notice  of 
this  dissolution  appears  to  have  been  given, 
•either  to  the  public  at  large,  or,  particularly, 
to  either  of  the  parties  to  the  order  in  question. 
The  order  was  accepted  by  Black,  for  and  in 
behalf  of  the  house  of  Ketcham  &  Co.,  and 
though  this  acceptance  was  a  new  contract, 
yet,  until  notice  of  the  dissolution  was  given, 
each  partner  was  still  competent  to  bind  the 
tirm  to  all  persons  not  chargeable  with  notice 
of  such  dissolution. 

In  the  present  case  there  was  not  only  the 
want  of  notice,  but  the  partners  continued  to 
carry  on  business,  in  a  manner  calculated  to 
induce  the  public  to  believe  the  partnership 
was  still  subsisting.  They  continued  together, 
selling  the  stock  on  hand,  and  collecting  the 
outstanding  debts,  between  the  1st  of  May  and 
the  22d  of  June,  1807.  On  that  day  one  of  the 
copartners  assigned  over  all  his  share  of  the 
partnership  stock  to  third  persons  ;  and  this 
act  was,  of  itself,  a  termination  of  the  partner- 
ship. But  there  is  no  evidence  that  the  knowl- 
edge of  this  act,  between  that  day  and  the 
30th  of  June,  went  beyond  the  persons  con- 
cerned in  it,  or  that  it  reached  the  parties  to 
the  order  in  question,  who  had  formally  been 
dealers  with  the  firm. 

It  has  not  been  settled,  by  any  decision  in 
this  court,  when  a  partnership  is  to  be  dis- 
solved, so  as  to  bind  the  copartnership  by  a 
new  contract.  In  the  case  of  fsnmns/  v.  Gaim 
<fe  Ten  Eyck  (2  Johns.  Rep.,  304)  it  was  inti- 
mated that  notice  must  be  given  according  to 
the  rule  in  the  English  law  ;  but  this  was  not 
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a  turning  point  in  that  case.  In  England  it 
seems  to  be  necessary  that  the  notice  should  be 
given  in  a  particular  newspaper,  viz.,  the  Lon- 
don Gazette  ;  but  we  have  no  such  usage  or 
rule  here.  I  think,  however,  we  ought,  at 
least,  to  go  so  far  as  to  say  that  public  notice 
must  be  given  in  a  newspaper  of  the  city  or 
county  where  the  *partnership  business  [*148 
was  carried  on  ;  or  in  some  other  way  public 
notice  of  the  dissolution  must  be  given.  The 
reasonableness  of  it  may,  perhaps,  become  a 
question  of  fact  in  the  particular  case  ;  but 
public  notice,  in  some  reasonable  and  sufficient 
manner,  must  be  given,  and  that  will  conclude 
all  persons  who  have  had  no  previous  dealings 
with  the  firm  :  or  if  actual  knowledge  of  the 
dissolution  is,  without  such  notice,  brought 
home  to  the  person  dealing  with  the  firm,  such 
knowledge  may  be  sufficient  to  conclude  him. 
But  as  to  persons  in  the  habit  of  dealing  with 
the  firm,  public  notice  is  not  sufficient  by  the 
English  law.  The  notice  must  be  specially 
communicated  to  such  individuals.  These 
rules  have  been  frequently  and  solemnly  laid 
down,  as  part  of  the  mercantile  law  of  En- 
gland, on  this  subject.  (Graham  v.  Thompmm, 
Peake,  42  ;  Godfrey  v.  Turnbull  &  Macattlry, 
1  Esp.  Cas.,  371  ;  Graham  v.  Hope,  Peake, 
154;  Parkin  v.  Carruthtrs.  3  Esp.  Cas.,  248; 
Minnitv.  Whitney,  16  Yin.  244,  pi.  12.)  The 
necessity  and  justice  of  these  rules  call  loudly 
for  their  sanction  by  this  court,  for,  as  Lord 
Kenyon  observes,  in  one  of  the  cases,  "It 
would  be  the  hardest  measure  imaginable  upon 
the  creditor,  were  the  law  otherwise  ;  for  while 
he  supposed  he  was  giving  credit  to  a  man 
having  sufficient  to  satisfy  the  whole  of  his  de- 
mand, he  might  be  trusting  a  beggar." 

Upon  these  principles  there  can  be  no  doubt 
but  that  both  the  copartners  were  bound  by 
the  acceptance.  Here  does  not  appear  to  have 
been  any  public  notice  given  of  the  termina- 
tion of  the  partnership  ;  and  much  less  any 
special  notice  to  the  defendant,  who  had  before 
dealt  with  the  firm,  and  who,  no  doubt,  took 
the  acceptance  as  a  valid  and  bonafide  contract, 
binding  upon  both  the  plaintiffs. 

We  are,  therefore,  of  opinion  that  the  judg- 
ment below  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  In— 17  Johns.,  535  ;  5  Cow.,  536 :  6  Cow.,  7CH ; 
8  Wend.,  424,  444 ;  17  Wend.,  527 ;  6!)  N.  Y.,  575 :  4 
Hun,  50«;  9  Hun.  649;  24  Hun,  2fl2;  2  Barb.,  554  ;  ti 
Hurl).,  250;  34  How.  Pr.,  34;  5  Bos..  12;  2  McLean. 
4«1 ;  57  Ind.,  285. 
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JACKSON,  ex  dem.  REILEY  ET  AL., 


LIVINGSTON. 

Termination  of  Powers  of  Onondaga  Commis- 
gioners  —  Filing  Dissent  —  Ifroof  of  Execution 
of  Deed  —  Certificate  of  Master  in  Chancery  — 
Evidence. 

It  seems  that  the  powers  of  the  Ononadaga  com- 
missioners ceased  on  the  first  Tuesday  of  March, 
1802,  and  were  not  so  revived  by  the  Act  of  the  6th 
of  April,  1803,  as  to  render  the  acts  done  in  the  in- 
termediate time  valid. 

Where  a  dissent  is  duly  filed  in  the  clerk's  office  of 
the  County  of  Cayuga,  it  is  sufficient,  and  a  com- 
pliance with  the  act  to  settle  disputes  concerning 
titles  to  land  in  the  County  of  Onondaga,  and  it 
might  be  tiled  in  the  office  of  the  clerk  of  Onon- 
uaga. 

The  proof  of  a  deed  before  a  master  in  chancery, 
made  by  the  oath  of  a  subscribing  witness,  who 
stated  that  he  saw  the  grantor  execute  the  deed., 
and  sincerely  believed  he  was  the  same  person 
named  in  the  deed,  on  which  the  master  certified 
that  he  was  satisfied  of  the  due  execution  of  the 
deed,  and  allowed  it  to  be  recorded,  was  held  to  be 
sufficient  to  allow  the  deed,  which  had  been  record- 
ed, to  be  read  in  evidence. 

Citations—  3  Johns,.  455  ;  5  Id.,  59. 


was  an  action  of  ejectment,  for  lot 
-L  number  3,  in  the  township  of  Hector,  in 
the  County  of  Seneca.  The  cause  was  tried 
at  the  Seneca  Circuit,  on  the  6th  of  June,  1809, 
before  Mr.  Justice  Van  Ness. 

At  the  trial,  the  plaintiff  produced  and  read 
in  evidence,  an  exemplification  of  an  award, 
found  in  the  book  of  awards,  made  by  the 
commissioners  appointed  in  pursuance  of  "An 
Act  to  Settle  Disputes  Concerning  Lands  in  the 
County  of  Onondaga  ;  which  was  filed  in  the 
15O*J  clerk's  *office  of  the  County  of  Seneca, 
pursuant  to  law.  This  award  was  made  by 
James  Emott  and  Vincent  Matthews,  two  of 
the  commissioners,  in  favor  of  John  Lawrence, 
and  subscribed  by  them  the  Sl.st  March,  1801. 

The  defendant  then  produced  and  proved 
the  dissent  of  Birdsey  Norton  to  the  award, 
signed  by  him  and  dated  the  28th  of  August, 
1802,  and  which  was  filed  in  the  office  of  the 
clerk  of  the  County  of  Cayuga.  The  counsel 
for  the  plaintiff  objected  to  the  admission  of 
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this  evidence  of  the  dissent,  because  it  was 
not  filed  in  the  office  of  the  County  of  Onon- 
daga, nor  any  note  of  the  time  of  receiving  it 
made  by  the  commissioners  in  their  book  of 
awards.  It  was  then  proved  by  the  subscrib- 
ing witness,  that  James  Emott,  one  of  the 
commissioners,  knew  of  the  dissent,  and  of  its 
contents  at  the  time  ;  and  that  an  action  of 
ejectment,  with  his  knowledge  and  advice, 
was  brought,  to  give  effect  to  -the  dissent, 
against  the  occupant,  and  a  judgment  by  de- 
fault obtained. 

The  defendant  also  gave  in  evidence  a  deed 
of  the  premises  from  Thomas  Tillotson  to 
John  Livingston,  dated  5th  of  March,  1794,  a 
deed  from  John  Livingston  to  John  Richard- 
son, dated  24th  of  January,  1797,  a  deed  from 
John  Richardson  to  John  Harris,  dated  16th  of 
January,  1797,  and  a  deed  from  John  Harris 
to  Birdsey  Norton,  dated  16th  of  February, 
1797. 

The  defendant  then  offered  in  evidence  a 
deed  from  James  Reiley,  one  of  the  lessors,  to 
Thomas  Tillotson,  dated  the  5th  January,  1784, 
which  had  been  recorded  in  the  office  of  the 
clerk  of  the  County  of  Cayuga,  by  virtue  of  a 
certificate  of  the  proof  thereof,  in  the  words 
following  : 

"  State  of  New  York,  ss.  On  this  twelfth 
day  of  June,  1807,  before  me,  came  Egbert 
Van  Schaick,  one  of  one  subscribing  witnesses 
to  the  within  instrument,  being  to  me  well 
known,  who,  after  beinsr  duly  sworn,  said  that 
he  saw  James  Reiley  duly  execute  said  instru- 
ment. That,  at  the  time  of  the  execution,  he, 
the  defendant,  was  a  *clerk  in  the  store  [*15 1 
of  Edward  Cumpton,  in  the  city  of  Albany  ; 
that  at  the  said  store  of  the  said  Edward,  the 
said  James  Reiley  sold  his  pay,  and  brought 
other  soldiers  there  to  do  the  like ;  that  the 
deponent  sincerely  believes,  and  is  almost  con- 
fident, that  the  said  James  Reiley,  who 
executed  the  said  instrument,  was  the  same 
person,  and  no  other,  that  is  described  there- 
in, as  a  soldier,  a  private  of  the  first  New  York 
regiment  of  troops,  raised  in  the  State  of  New 
York,  commanded  by  Col.  Van  Schaick  ;  and 
that  Benjamin  Winne  and  himself  subscribed 
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as*  witnesses  :  And  therein  appearing  no 
alterations  material,  and  being  satisfied,  from 
the  proof  aforesaid,  of  the  due  execution  of 
the  said  instrument,  I  allow  it  to  be  recorded. 
(Signed)  "  SEBASTIAN  VISCHER, 

"  Master  in  Chancery." 

The  counsel  for  the  plaintiff  objected  to  the 
admission  of  the  deed  in  evidence,  on  the 
ground  that  the  proof  of  its  execution  was  in- 
sufficient to  allow  it  to  be  recorded  ;  but  the 
objection  was  overruled  by  the  judge,  and  the 
deed  was  read  in  evidence. 

The  counsel  for  the  defendant  then  offered 
to  show  a  title  from  James  Reiley  to  John 
Lawrence,  one  of  the  lessors,  subsequent  to 
that  of  the  defendant's,  to  which  the  plaintiff's 
counsel  objected,  and  disclaimed  any  other 
title  than  the  one  derived  under  the  award  of 
the  commissioners  ;  but  the  judge  overruled 
the  objection,  and  the  defendant  then  read  in 
evidence  a  deed,  which  had  been  duly  re- 
corded, from  James  Reiley  to  Alexander 
M'Dougall,  for  the  premises  in  question,  dated 
the  10th  of  February,  1784 ;  a  deed  from 
Egbert  Benson  and  others,  executors  of  Alex- 
ander M'Dougall,  to  John  Lawrence,  one  of 
the  lessors,  dated  January  23,  1800.  No  evi- 
dence was  given  of  the  authority  of  the  exec- 
utors to  make  the  conveyance,  nor  that  the 
deed  had  been  accepted  by  Lawrence. 
152*]  *Upon  this  evidence,  under  the  di- 
rection of  the  judge,  the  jury  found  a  verdict 
for  the  defendant. 

A  motion  was  made,  in  behalf  of  the  lessors 
of  the  plaintiff,  to  set  aside  the  verdict,  and 
for  a  new  trial. 

Mr.  Benson,  for  the  plaintiff.  1.  The  dissent 
of  Birdsey  Norton  was  improperly  admitted  in 
evidence.  When  the  dissent  was  delivered, 
James  Emott  was  not  a  commissioner  ;  his 
powers  had  ceased.  By  the  1st  section  of  the 
Act  of  the  30th  of  March,  1799(22  sess.,  ch. 
68),  the  period  to  which  the  powers  of  the 
commissioners  was  limited  by  the  Act  of  the 
24th  of  March,  1797  (which  expired  the  1st  of 
June,  1800),  was  extended  to  the  1st  day  of 
June,  1801  ;  and  by  the  Act  of  the  4th  of 
April,  1801  (24  sess.,  ch.  63  ;  Laws,  Vol.  II., 
pp.  270,  271),  the  time  was  further  extended  to 
the  first  Tuesday  of  March,  1802.  No  farther 
act  was  passed  until  the  6th  of  April,  1803  (26 
sess.,  ch.  108,  Laws,  Vol.  III.,  p.  355),  when 
the  powers  of  the  commissioners  were  re- 
newed, and  extended  to  the  1st  of  April,  1804. 
So  that  from  the  first  Tuesday  of  March, 
1802,  to  the  6th  of  April.  1803,  'there  was  an 
interval  during;  which  the  powers  of  the  com- 
missioners had  no  existence,  for  the  Act  of 
the  6th  of  April,  1803,  is  not  retrospective. 
Indeed,  such  a  retrospective  act  would  have 
been  illegal  and  unjust,  as  after  the  expiration 
of  two  years  from  the  time  of  the  award,  tin- 
rights  of  the  party  became  vested,  so  as  not  to 
be  taken  away  by  a  retrospective  act.  If, 
therefore,  Mr.  Emott  was  not  a  commissioner 
at  the  time  the  dissent  was  delivered  to  him, 
he  was  not  bound  to  file  it  or  to  enter  it  in  his 
book. 

Again,  if  Mr.  Emott  was  in  office,  yet  the 
dissent,  to  be  effectual  so  as  to  bind  the  les- 
sors, must  be  entered  in  the  book  of  the  com- 
missioners. The  mere  deliverv  of  it  to  one  of 
the  commissioners  is  not  sufficient.  The  books 
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are  the  only  proper  records  of  dissents  ;  and  to 
them,  *not  to  the  commissioners,  are  [*153 
persons  to  resort  in  order  to  know  whether  any 
dissent  is  entered. 

KENT,  Ch.  J.  But  we  have  already  decided, 
in  this  very  cause  (3  Johns.  Rep.,  455),  that  the 
delivery  of  the  dissent  or  notice  thereof  to  the 
commissioners  was  sufficient,  and  if  the  com- 
missioner neglects  to  enter  it  in  his  book,  the 
party  is  not  to  suffer. 

Mr.  Benzon.  But  I  contend  that  a  delivery 
to  a  single  commissioner  is  not  sufficient  ;  it 
must  be  to  all  the  commissioners  while  sitting. 

2.  The  defendant  was  bound  to  bring  a  suit ; 
and  the  ejectment  mentioned    was    brought 
against  persons  named  as  tenants,  who  were 
not  in  possession  of  the  land  ;  and  John  Law- 
rence, the  lessor,  was  not  made  a  tenant,  nor 
had  he  any  notice  of  the  action,  and  cannot, 
therefore,  be  bound  by  the  suit. 

SPENCER,  J.  The  court  decided  in  the  case 
of  Jackson,  ex  dem.  Scott,  v.  Huntley  (5  Johns. 
Rep.,  59),  that  the  clause  in  the  act,  rendering 
a  suit  necessary,  did  not  apply  to  the  case  of 
a  vacant  possession. 

Mr.  Benson.  But  it  was  the  intent  of  the  law 
that  a  suit  should  be  brought  within  the  time 
limited,  in  order  to  put  an  end  to  the  question 
as  to  the  title  ;  the  dissent  in  every  case  must 
be  followed  up  by  a  suit.  The  act  does  not 
declare  what  form  of  action  is  to  be  brought, 
or  in  what  court.  It  may  be  a  suit  in  the  Court 
of  Chancery.  There  is  no  difficulty  in  the  case 
of  a  vacant  possession.  It  was  competent  for 
Norton  to  have  brought  his  suit  against  Law- 
rence, and  have  affirmed  him  to  be  in  posses- 
sion, for  the  purpose  of  trying  the  title. 

3.  The  defendant  ought  not  to  have  been  al- 
lowed to  prove  a  common  source  of  title  ;  and 
if  allowed  to  do  so,  yet  the  deed  from  Reiley 
to  Livingston  ought  not  to  have  been  admitted 
in  evidence,  as  there  was  not  sufficient  proof 
of  its  due  execution  to  allow  it  to  be  recorded. 
The    affidavit    of  the    witness    ought    to    be 
*positive  that  he  knows  the  grantor  ;  it  [*154 
is  not  enough  that  he  believes,  or  is  almost 
confident  that  he  knows  him.    Satisfactory  ev- 
idence must  be  legal  evidence  ;  and  legal  evi- 
dence can  be  nothing  less  than  positive  proof 
that  the  grantor  is  the  real  person  named.     If 
this  deed  be  rejected,  then  there  appears  to  be 
a  prior  legal  title  in  the  lessors  of  the  plaintiff, 
on  which  they  must  recover. 

Mexsr*.  Henry  and  E.  Williams,  contra.  1. 
The  Act  of  the  6th  April.  1803,  continuing  the 
former  act,  by  its  operation  revives  and  gives 
existence  to  the  former  act,  which  is  to  be  con- 
sidered as  having  never  expired.  In  the  case 
of  The  King  v.  Morgan  (2  Str.,  1066;  Lutw., 
215,  221).  it  was  decided  that  where  an  act 
which  is  temporary  expires,  and  is  afterwards 
continued,  every  person  is  estopped  to  say  that 
the  former  act  is  not  in  force.  The  same  prin- 
ciple was  held  by  Lord  Kenyon  to  be  clear 
law,  in  the  case  of  Shijtmnn  v.  Herbert (4  Term 
Rep..  109).  If  this  be  so,  then  the  commis- 
sioners must  be  considered  as  having  power  to 
receive  dissents,  and  the  delivery  or  notice  of 
the  dissent  to  Mr.  Emott,  one  of  the  commis- 
sioners, was  sufficient.  There  was  no  vested 
right  in  Lawrence  ;  and  if  there  was,  the  act 
docs  not  take  it  away — it  merely  affects  the 
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remedy.  Lawrence  might  have  commenced  his 
suit,  so  as  not  to  be  prejudiced. 

By  the  Act  of  the  6th  of  April,  1803,  the 
commissioners,  at  the  expiration  of  the  time 
limited,  are  required  to  deposit  all  the  books, 
writings  and  papers,  which  relate  to  the  duties 
of  their  office,  in  the  office  of  the  clerk  of  the 
County  of  Cayuga.  This  dissent  being  found 
in  the  office  of  the  clerk  of  Cayuga,  it  must  be 
inferred  that  it  was  deposited  there  by  the 
commissioners,  and  is  their  official  act. 

A  regular  title  was  deduced  to  Birdsey  Nor- 
ton, who  filed  the  dissent  ;  and  the  only  objec- 
tion is  to  the  sufficiency  of  the  proof  of  the 
execution  of  the  deed  to  Livingston. 
155*]  *A11  that  the  law  requires  is  that  the 
officer  before  whom  the  deed  is  to  be  proved 
should  be  satisfied  as  to  the  identity  of  the 
grantor,  on  the  affidavit  of  a  witness  known  to 
him  ;  and  the  master  certifies  that  he  was  sat- 
isfied by  such  proof. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

If  Norton,  who  claimed  to  be  proprietor  and 
possessor  of  the  lot  in  1802,  when  the  award 
was  made,  filed  his  dissent,  or  gave  notice  of 
it,  according  to  law,  the  lessors  of  the  plaintiff 
were  bound  to  show  their  title ;  and  having 
shown  none,  the  title  disclosed  by  the  defend- 
ant warranted  the  verdict. 

I  am  inclined  to  think  that  the  powers  of  the 
commissioners  ceased  on  the  first  Tuesday  in 
March,  1802,  and  were  not  revived  between 
that  time  and  April,  1803,  so  as  to  render  valid 
any  notice  given  to  them  in  the  intermediate 
time.  But  it  will  not  be  necessary  to  deter- 
mine whether  notice  of  the  dissent  was  duly 
given,  provided  the  dissent  was  duly  filed  in 
the  clerk's  office ;  either  mode  of  making 
known  the  dissent  was  a  complinace  with  the 
statute. 

The  dissent  was  filed  in  the  clerk's  office  of 
the  County  of  Cayuga,  within  two  years  from 
the  date  of  the  award.  This  fact  appears  to 
be  established,  and  the  only  question  is, 
whether  that  was  a  proper  office  for  the  pur- 
pose, as  the  lands  lay  in  the  County  of  Cayuga. 

The  act  establishing  the  Onondaga  board  of 
commissioners  was  passed  in  the  year  1797,  be- 
fore the  County  of  Cayuga  was  erected,  and 
when  it  formed  a  part  of  Onondaga  County. 
It  directs  that  dissents  of  persons  dissatisfied 
with  awards  shall  be  filed  "  in  the  office  of  the 
clerk  of  the  County  of  Onondaga." 

On  the  8th  of  March,  1799,  the  County  of 
Cayuga  was  erected.  This  act  declares  that 
all  the  records  of  the  courts  of  common  pleas, 
and  the  files  and  papers  relative  to  all  lands 
156*]  *and  conveyances  of  lands  in  the 
County  of  Onondaga,  which  had  formerly 
been  filed  in  Albany,  and  all  records  of  deeds 
and  mortgages  of  lands  in  the  same  county, 
should  be  delivered  and  remain  in  the  office  of 
the  County  of  Cayuga.  But  it  further  pro- 
vided "  that  nothing  in  the  act  should  in  any- 
wise affect  the  law  relative  to  settling  disputes 
concerning  the  titles  to  lands  in  the  County  of 
Onondaga."  It  would  seem  to  be  the  sense  of 
this  exception  that  the  County  of  Onondaga 
was  not  deemed  to  be  divided,  in  respect  to 
the  proceedings  of  the  commissioners,  and 
that  the  former  clerk's  office  (though  for  other 
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purposes  to  be  deemed  the  office  of  Cayuga) 
was  still  the  clerk's  office  of  the  County  of 
Onondaga,  relative  to  these  proceedings.  This 
construction  also  appears  to  be  consonant  with 
the  last  provision  in  the  act,  which  preserves 
the  clerk's  office  of  the  County  of  Cayuga  as 
the  place  of  deposit  of  all  the  former  records 
and  papers  relative  to  lands  and  property  in 
both  counties.  And  this  policy  is  pursued  by 
the  Act  of  the  6th  of  April,  1803,  which  di- 
rects the  commissioners,  at  the  expiration  of 
their  trust,  to  deposit  all  their  books  and  pa- 
pers in  the  same  office.  Under  this  construc- 
tion, the  clerk's  office  of  Cayuga  was  not  only 
a  competent  but  the  exclusively  competent 
office  in  which  to  file  dissents  to  the  award  of 
the  commissioners. 

But  a  subsequent  act  of  the  30th  of  March, 
1799,  did  make  the  division  of  the  County  of 
Onondaga  apply  to  and  affect  the  proceedings 
of  the  commissioners.  It  affected  them  in  all 
the  general  and  essential  points  in  which  they 
could  reasonably  have  been  affected.  The 
commissioners  are  directed  to  file  a  book  of 
their  determinations  (and  which  included  the 
entry  of  notice  of  dissents)  in  the  clerk's  office 
of  the  County  of  Cayuga,  as  well  as  in  the 
clerk's  office  of  the  County  of  Onondaga ;  and 
they  were  to  enter  their  determinations  in  the 
book  provided  for  the  county  in  which  the 
lands  lay  to  which  the  determination  related. 
The  act  does  not  go  on  and  *say  that  [*157 
the  person  dissatisfied  may  file  his  dissent  also 
in  the  office  of  the  county  in  which  the  lands 
lay,  but  this  must  be  deemed  to  be  included 
in  the  general  regulations.  No  determination, 
in  the  case  before  us,  was  required  to  be  filed 
in  the  office  of  Cayuga,  and  if  notice  of  the 
dissent  had  been  given  to  the  commissioners, 
the  note  of  that  dissent  must  have  gone  there 
also  with  the  book.  That  was  the  office  to 
which  all  persons  interested  in  the  determina- 
tion of  lands  lying  in  Cayuga  would  apply  for 
information.  It  would  be  very  inconvenient 
and  absurd  to  require  the  award  of  the  com- 
missioners and  their  note  of  the  dissent  to  be 
filed  in  one  county,  and  the  dissent  itself  in 
another.  Nothing  could  have  a  greater  ten- 
dency to  mislead  and  distract  the  public  atten- 
tion. Every  person  would  naturally  look  for 
the  dissent  in  the  place  where  the  determina- 
tion lay.  The  regulation  of  the  principal  sub- 
ject must  be  deemed  to  embrace  the  more  mi- 
nute details  of  the  proceedings,  and  so  falling 
within  the  rule  sometimes  applied  to  the  con- 
struction of  statutes,  omne  mqjus  in  se  minus 
complectitur.  (Jenk.  Cent.,  208.) 

I  think,  therefore,  that  filing  the  dissent  in 
Cayuga  was  sufficient.  I  mean  not,  however, 
to  say  that  filing  it  in  the  clerk's  office  of  On- 
ondaga would  not  also  have  been  sufficient,  as 
that  would  have  been  within  the  letter  of  the 
former  law,  and  not  within  any  literal  repeal 
of  it.  Perhaps  the  filing  it  in  either  office 
would  have  been  sufficient,  for  the  statute  re- 
quires a  most  benign  and  liberal  interpretation 
in  favor  of  the  act  of  the  party  filing  his  dis- 
sent ;  as  his  common  law  right  of  bringing  his 
suit  is  made  to  depend  on  his  entering  his  dis- 
sent within  two  years  from  the  award.  Con- 
sidering the  award,  then,  as  open,  the  defend- 
ant showed  a  title  out  of  the  lessors  of  the 
plaintiff,  and  in  M'Dougall ;  and  he  showed  a 
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prior  title  from  Reiley  to  Tillotson,  which  was 
sufficiently  proved  to  be  read  in  evidence,  by 
the  certificate  of  the  master  in  chancery,  in 
which  he  declared  himself  satisfied,  from  the 
158*]  *proof,  of  the  execution  of  the  deed. 
He  states  the  proof  to  have  been  by  a  subscrib- 
ing witness  known  to  him,  who  swears  to  the 
identity  of  the  grantor,  from  facts  which  are 
stated  in  the  certificate,  and  which  satisfied 
the  master. 

The  motion  for  a  new  trial  must,  therefore, 
be  denied. 

Motion  denied. 
Cited  in— 2  Wend.,  558. 


KIP  r.  BRIGHAM  ET  AL. 

Escape — Liability  of  Sheriff — Judgment  against 
Sheriff — Suit  against  Sureties  by  Sheriff — For- 
mer Judgment  Conclusive  Evidence. 

A  sheriff  who  had  taken  a  bond  with  sureties,  for 
the  liberties  of  the  jail  granted  to  a  prisoner  in  exe- 
cution, was  sued  for  an  escape,  and  a  judgment  re- 
covered against  him.  He  gave  notice  to  the  sure- 
ties of  the  suit,  which  was  regularly  defended  by 
the  sheriff,  aided  by  the  sureties. 

The  sheriff  afterwards  brought  an  action  on  the 
bond  for  his  indemnity :  and  it  was  held  that  the 
recovery  in  the  former  suit  was  conclusive  evidence 
in  the  suit  on  the  bond;  and  that  the  defendants 
could  not,  on  the  trial  of  the  suit  against  them  on 
the  bond,  controvert  the  fact  of  the  escape. 

Citations— 1  Johns.,  517  ;  3  T.  R.,  374;  Pothier, 
part  4,  ch.  3,  sec.  3,  n,  61 ;  4  Dall.,  436 ;  4  Tyng,  349. 

THIS  was  an  action  brought  by  the  plaintiff, 
as  sheriff  of  the  County  of  Oneida, 
against  the  defendants,  on  a  bond  given  as  se- 
curity for  the  jail  liberties,  granted  to  the  de- 
fendant, Abel  Brigham,  who  had  been  arrest- 
ed and  imprisoned  on  a  ca.  sa.  in  favor  of  John 
Bissell. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  record  of  a  recovery  against  him,  in  favor 
of  Bissell,  for  the  escape  of  the  defendant 
Brigham ;  that  immediately  after  the  suit  was 
commenced  against  the  plaintiff,  he  gave  no- 
tice thereof  to  the  defendants,  and  the  suit 
was  regularly  defended  by  the  plaintiff,  aided 
by  the  active  co-operation  of  the  defendants' 
counsel.  The  judge  ruled  that  the  record  of 
the  recovery  in  that  suit  was  conclusive  against 
the  defendants  in  this  suit,  unless  they  could 
show  fraud  or  collusion  between  the  plaintiff 
and  Bissel ;  and  he  rejected  evidence  offered 
by  the  defendants  to  controvert  the  fact  of  the 
escape.  A  verdict  was  accordingly  found  for 
the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict  ; 
and  the  question  submitted  to  the  court  was, 
whether  the  opinion  of  the  judge  was  correct. 
159*]  *3fr.  CM  for  the  plaintiff. 

^fr.  Platt.  contra. 

Per  Curiam.  There  was  no  misdirection  on 
this  point.  The  case  of  Illa*f1<ile  v.  litilicnrk  (\ 
Johns.  Hep.,  517)  shows  that  the  record  was 
evidence,  in  this  case,  for  the  plaintiff  ;  and  a< 
the  bond  on  which  the  suit  was  brought  was, 
in  effect,  a  bond  of  indemnity,  the  recovery, 
after  notice  to  the  defendants,  and  their  a< 
sinning  the  defense,  was  conclusive  that  the 
plaintiff  had  been  damnified  to  that  extent. 
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The  case1  of  Duffeld  v.  Scott  (3  Term  Rep.,  374) 
is  to  this  point ;  and  the  present  is  a  stronger 
case,  because  here  the  defendants  assumed 
upon  themselves  the  defense  of  the  suit,  and 
became  essentially  parties.  The  case  of  prin- 
cipal and  surety  is  said  (Pothier,  Traite  des 
Obligations,  part  4,  ch.  3,  sec.  3,  n.  61)  not  to 
come  within  the  rule  of  res  inter  alto*  acta. 
The  case  of  Bander  v.  Fremberger  (4  Dallas, 
436)  is  also  a  strong  authority  in  support  of  the 
opinion  given  upon  the  trial.  The  suit  there 
was  on  the  covenant  of  warranty  in  a  deed  ; 
and  to  show  a  breach,  the  plaintiff  gave  in  evi- 
dence a  recovery  against  him  in  ejectment,  by 
a  third  person,  and  that  the  defendants  had 
notice  of  this  ejectment,  and  took  part  in  the 
defense.  The  defendant  then  offered  to  con- 
trovert the  title  of  that  third  person,  and  that 
he  conveyed  fc  good  title  to  the  plaintiffs  ;  but 
the  court  held  the  evidence  inadmissible.  The 
same  rule  was  laid  down  in  the  case  of  Hamil- 
ton v.  Cutts  (4  Tyng's  Mass.  Rep.,  849).  The 
motion  to  set  aside  the  verdict  is  therefore 
denied. 

3fotion  denied. 

Cited  in— 19  Johns.,  296 ;  4  Cow.,  258, 345 :  8  Cow.,  640 ; 
1  Wend..  20,  146;  12  Wend.,  311;  24  Wend.,  55:  1  N. 
Y.,  554,  562;  15  X.  Y.,  408;  37  X.  Y.,  299;  3  Laws, 
275 ;  6  Barb.,  469 ;  18  Barb..  11 :  4  Trans.  App.,  251. 


*COLT  AND  COLT  r>.  M'MECHEN.  [»16O 

Liability  of  Common  Carrier*  —  Injury  to  Goods 
Intrusted  to  their  Care  —  What  Constitutes  an 
'  '  Act  of  God.  " 

Common  carriers  are  liable  for  every  injury  which 
happens  to  goods  intrusted  to  their  care,  unless  it  is 
caused  by  the  act  of  God,  or  of  the  enemies  of  the 
land. 

Where  a  vessel  was  beating  up  the  Hudson, 
against  a  light  and  variable  wind,  and  being  near 
shore  and  wnile  changing  her  tack,  the  wind  sud- 
denly failed,  in  consequence  of  which  she  ran 
aground  and  sunk  :  it  was  held  that  the  sudden  fail- 
ure of  the  wind  was  the  act  of  God,  and  excused 
the  master,  there  being  no  negligence  on  his  part. 
Whether  there  be  negligence  or  not,  is  a  question  of 
fact,  for  the  jury  to  decide. 

Citations—  1  Str.,  128;  3  Esp.  Cas.,  127  ;  Abbott,  227, 
256. 


was  an  action  on  the  case,  against  the 
.  defendant,  as  a  common  carrier  of  goods 
for  hire,  in  a  certain  sloop  called  the  Margaret, 
between  Kinderhook  and  New  York,  on  the 
Hudson  River.  The  declaration  stated  that  the 
plaintiffs  were  possessed  of  certain  goods,  &c., 
which  the  defendant,  by  his  servant  Matthew 
M'Kc-an.  master  of  the  said  sloop,  received  on 


NOTK.— ("ninmnn  carrier— JAnliility-  Act  of  (}nd. 

Th«>  above  caw  of  Colt  v.  McMechen,  while  not 
having  txvn  expressly  overruled,  may  IH-  regurdt-d 
as  of  ili  ml. i  t'nl  authority  on  the  main  point  decided. 
Sec  1  Smith's  Leading  discs.  7th  Am.  cd.,  p.  417, 
when- It  is  severely  criticised  on  the  ground  that 
the  master  was  guilty  of  negligence  in  permitting  his 
vessel  to  !><•  in  such  a  position aa to  bodrifted  ashore 
on  the  failure  of  a  wind  known  to  In-  variable. 

The  carrier  i*linl>le  if  he  negligently  rr/«w  ;»r»»j>- 
erln  to  capture  by  a  public  enemy,  in  consequence 
<>f  which  It  i.s  captured  and  destroyed.  Caldweli  v. 
Southern  Kxp.  Co.,  1  Flip  C.  O..  H.». 

A  <virrfer  hti  imter  in  nut  emmnl  fnun  Unhilitu  for 
Inxxlii/  the  net  nf  dixl  «i>enttiini  II/MHI  <ni  inixcnirnrthji 
rrjwl  when  such  act  would  have  proved  harmless  to 
a  seaworthy  vessel.  Packard  v.  Taylor,  :V>  Ark., 
40:.'.  Sec.  also.  Marsh  v.  Illythe.  1  McCord  (S.  C.»,  »iO. 
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board  to  carry,  transport  aud  convey  from 
New  York  to  Kinderhook  Landing,  for  a  rea- 
sonable price  or  compensation,  &c.,  but  that 
the  goods  were  never  delivered,  &c.  Plea,  not 
guilty. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, in  October,  1808,  before  Mr.  Justice 
Spencer. 

Several  witnesses  testified  that  the  sloop  was 
overladen  when  she  left  New  York,  having 
fifteen  or  twenty  tons  more  than  her  tonnage, 
which  was  about  75  tons.  Other  witnesses 
said  it  was  usual  to  load  vessels  which  sailed 
on  the  river  much  beyond  their  tonnage,  and 
it  was  not  regarded  as  unsafe. 

M'Kean,  the  master,  testified  that  the  sloop 
was  loaded  wale  to,  but  not  overloaded  ; 
that  she  had  not  more  than  80  or  85  tons,  &c. . 
on  board  ;  she  had  carried  95  tons  with  safety. 
That  the  wind  was  adverse,  but  they  met  with 
no  difficulty  until  they  got  to  the  Highlands, 
when  the  vessel  ran  aground  ;  but  that  other 
vessels,  more  lightly  loaded,  at  the  same  time 
also  got  aground.  That  the  Margaret,  after 
being  lightened,  got  off,  and  having  reloaded 
the  goods  taken  out,  proceeded  to  beat  up  the 
river,  against  a  head  wind  ;  that  from  the  late- 
ness of  the  season,  and  for  fear  of  ice,  he  was 
anxious  to  reach  Livingston's  dock,  which  was 
a  place  of  safety,  and  to  which  he  had  nearly 
arrived,  when  the  accident  happened.  The 
wind  was  light  and  variable,  but  sufficient,  if 
it  had  continued,  to  enable  him  to  reach  the 
161*]  dock.  While  standing  *on  a  tack  to 
the  west  shore,  and  when  they  had  approached 
it,  as  near  as  was  usual  and  proper,  the  helm 
was  put  down  to  bring  the  vessel  about ;  the 
jib  began  to  fill,  and  the  vessel  had  partly 
changed  her  tack,  when  the  wind  suddenly 
ceased  blowing,  and  the  head  way  under  which 
the  vessel  then  was,  carried  her  on  the  bank  ; 
that  while  standing  to  the  west  shore,  there  was 
wind  enough  to  enable  him  to  manage  the 
vessel  with  safety,  and  had  it  continued 
the  witness  was  confident  the  sloop  would 
have  come  about  and  proceeded  safely  ;  but 
that  the  sudden  failing  of  the  wind  was  the 
cause  of  her  running  aground  ;  that  they  im- 
mediately got  out  the  anchor,  aud  tried  to  get 
her  off,  but  could  not  succeed,  as  she  went 
aground  at  high  water  ;  they  removed  as  much 
of  the  cargo  forward  as  they  could,  and  as  the 
tide  fell  the  stem  of  the  vessel  settled  ;  they 
made  every  exertion  to  get  her  off,  from  4  A. 
M.,  when  she  struck,  until  about  10  A.  M., 
when  she  sunk.  The  witness  had  been  sev- 
eral years  engaged  in  navigating  the  river,  and 
was  well  acquainted  with  the  navigating  of 
sloops  up  and  down.  The  vessel  was  staunch 
and  in  good  order,  and  had  two  men  and  two 
boys,  who  were  a  competent  crew.  The  vessel 
had  no  dead  lights  :  it  was  expected  that  she 
would  rise  with  the  flood-tide,  but  she  did  not ; 
and  the  water  rushed  into  the  cabin  windows, 
and  she  was  filled  and  logged,  but  they  had  no 
apprehensions  of  her  sinking.  The  defendant 
owned  a  great  part  of  the  cargo  ;  and  every  ex- 
ertion was  made  to  obtain  a  lighter,  but'they 
could  not  procure  one  until  the  next  morning. 
The  master's  evidence  was  confirmed  by  the 
crew. 

The  plaintiff  proved  that  there  were  three 
ferries  within  a  mile  of  the  place  where  the 
8G 


vessel  went  aground,  and  that  ferry-boats 
might  have  been  easily  obtained  to  assist  in 
lightening  the  vessel,  but  no  application  was 
made  for  that  purpose.  It  appeared  that  a 
sloop  was  procured  from  Catskill,  to  assist  the 
vessel,  after  she  had  sunk.  The  vessel  was  re- 
garded by  the  people  on  shore  *as  in  a  [*1G2 
dangerous  situation  from  the  time  she  first 
struck,  and  there  was  some  contrariety  of  evi- 
dence as  to  the  conduct  of  the  master,  in  re- 
gard to  the  vessel,  after  she  went  aground. 

The  damage  which  the  goods  of  the  plaintiff 
received  was  from  10  to  20  per  cent.,  besides 
some  which  were  wholly  lost,  amounting  to 
$1,316. 

The  judge  told  the  jury  that  the  common 
law  rule,  as  to  common  carriers,  applied  with 
full  force  to  the  present  case.  There  were 
only  two  exceptions  to  their  liability  in  case  of 
loss,  namely,  where  the  loss  was  occasioned  by 
the  act  of  God,  or  the  enemies  of  the  land  ; 
that  if  the  jury  were  satisfied  that  the  vessel 
went  ashore  in  consequence  of  the  sudden  fail- 
ure of  the  wind,  the  law  would  consider  it  as 
the  acf  of  God,  and  excuse  the  defendant,  if 
there  was  no  subsequent  neglect  or  careless- 
ness in  the  preservation  of  the  cargo  ;  that  if 
the  master  and  crew,  by  their  diligence,  could 
have  saved  the  vessel  and  cargo,  and  neglected 
to  do  so,  the  defendant  was  responsible  for  the 
loss.  That  if  the  jury  were  satisfied  that  the 
vessel  struck  in  consequence  of  the  sudden 
failure  of  the  wind,  and  that  the  master  and 
hands  had  used  due  diligence  after  the  acci- 
dent, the  defendant  was  entitled  to  a  verdict  ; 
but  that  if  the  jury  were  not  satisfied  on  these 
points,  they  ought  to  find  a  verdict  for  the 
plaintiffs,  for  the  amount  of  the  damages  which 
had  been  proved.  The  jury  found  a  verdict* 
for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge,  and  as  against  evidence. 

Mr.  E.  Williams,  for  the  nlaintiffs,  contend- 
ed that  the  sudden  failing  of  the  wind  was  not 
the  act  of  God,  in  the  legal  sense  of  .the  term. 
The  vessel  was  overloaded  ;  the  wind  was 
light  and  variable  ;  the  vessel  was  beating, 
and  while  she  was  standing  towards  the  west- 
ern shore  the  wind  died  away.  Such  a  failure 
of  wind  was  an  ordinary  *occur-  [*163 
rence  ;  it  happened  every  day.  It  was  not  one 
of  those  extraordinary  events  against  which  no 
human  diligence  and  foresight  could  guard. 
In  the  case  of  Forward  v.  Pittard  (1  Term 
Rep.,  33;  see  also,  4  Term  Rep.,  681  ;  4  Term 
Rep  ,  389  ;  Abbott,  3d  ed.,  258),  Lord  Mans- 
field considered  a  common  carrier  as  an  in- 
surer, and  answerable  for  every  accident,  ex- 
cept such  as  were  occasioned  by  the  act  of 
God,  or  the  king's  enemies. 

Again,  there  was  great  negligence  in  the 
master  after  the  accident  happened.  From  4 
A.  M.  to  10  A.  M.  there  was  sufficient  time  to 
have  procured  lighters  and  assistance,  so  as  to 

|  have  saved  the  goods  from  damage  before  the 

|  vessel  sunk.  The  master  did  not  use  due  dili- 
gence ;  he  made  no  application  at  the  ferries, 
where  boats  might  have  been  immediately  ob- 

j  tained. 

Messrs.    Van  Buren  and   Hoffman,  contra, 

i  contended  that  the  common  law  doctrine, 
with  respect  to  common  carriers,  was  now 
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considered  in  England  as  a  very  hard  one,  and 
against  which  courts  were  disposed  to  lean  in 
favor  of  defendants.  (Edwards  v.  Sherratt, 
1  East,  604.)  The  weight  of  evidence  in  this 
case  was  against  the  assertion  that  the  vessel  j 
was  overloaded.  If  a  storm  or  tempest,  if  a  1 
sudden  gust  of  wind,  is  to  be  considered  as  | 
the  act  of  God,  the  sudden  failure  of  the  wind  : 
must,  also,  for  the  same  reason,  be  the  act  of  j 
God.1  In  Forward  v.  Pittard,  Lord  Mansfield 
considered  the  term  "  act  of  God  "  as  mean- 
ing something  in  opposition  to  the  act  of  man. 
"It  is  such  an  act  as  cannot  happen  by  the 
intervention  of  man,  as  storms,  lightnings, 
and  tempests."  In  the  case  of  Amie*  v.  Stevens 
(1  Str.,  127),  where  a  hoy,  in  going  through  a 
bridge  was,  by  a  sudden  gust  of  wind,  sunk, 
and  the  goods  spoiled,  Pratt,  C h.  J.,  held  that 
"  the  defendant  was  not  answerable,  the 
164*]  *damage  being  occasioned  by  the  act 
of  God  ;  for  though  the  defendant  ought  not 
to  have  ventured  to  shoot  the  bridge,  if  the 
general  ben  I  of  the  weather  had  been  tempestu- 
ous, yet  it  being  only  a  sudden  gust  of  wind, 
it  entirely  altered  the  case."  Whether  any 
negligence  was  imputable  to  the  master  was  a 
question  of  fact,  and  the  jury,  by  their  ver- 
dict, have  negatived  the  charge  of  a  want  of 
care  and  diligence. 

SPENCER,  J.  The  plaintiffs  have  moved  for 
a  new  trial  on  two  grounds  :  1st.  For  a  mis- 
direction to  the  jury,  in  stating  that  the  failure 
of  the  wind  was  the  act  of  God  ;  and,  3d. 
For  that  the  verdict  was  against  evidence,  on 
the  point  submitted  to  the  jury,  in  relation  to 
the  negligence  or  carelessness  of  the  master  of 
the  sloop  after  she  struck. 

There  can  be  no  contrariety  of  opinion  on 
the  law  which  renders  common  carriers  liable. 
However  rigid  the  rule  may  be,  they  are  re- 
sponsible for  every  injury  done  to  goods  in- 
trusted to  them  to  carry,  unless  it  proceeds 
from  the  act  of  God,  o'r  the  enemies  of  the 
land.  What  shall  be  considered  the  act  of 
God,  as  contradistinguished  from  an  act  re- 
sulting from  human  means,  affords  the  only 
difficulty  in  the  case. 

The  cause  was  summed  up  to  the  jury  on 
this  point.  "  that  if  they  were  satisfied  from 
the  whole  evidence  that  the  vessel  ran  ashore  | 
in  consequence  of  the  sudden  failure  of  the 
wind,  the  law  would  consider  it  as  the  act  of  j 
God,  and  exculpate  the.  defendant."  By  find- 
ing a  verdict  for  the  defendant,  the  jury  have 
believed  the  testimony  of  Captain  M'Kean, 
and  the  other  witnesses  produced  by  the  de- 
defendant,  in  their  account  of  the  manner  and 
circumstances  under  which  the  vessel  ground- 
ed. The  substance  of  that  testimony  is  that 
the  vessel,  being  on  her  passage  from  New 
York  to  Kinderhnok,  late  in  the  month  of 
November,  1H()0,  proceeded  on  tin:  passage  to 
1O5*]  West  *Camp,  where  the  vessel  came 
to,  from  thence  they  weighed  anclior  and  beat 
against  the  wind  ;  from  the  lateness  of  the 
season,  and  for  fear  of  ice,  the  captain  was 
anxious  to  make  Livingston's  dock,  which 
was  considered  a  place  of  safety,  and  at  which 

1.— Sir  William  Jones  (Essay  on  the  LHW  of  Ilail- 
.menta)  thinks  it  •vfpuld  be  m«re  decent,  as  well  us 
more  proper,  to  -ii!—titnti  the  exprc-ssion,  "In- 
evitable accident,"  in  the  place  of  "act  of  God." 
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they  had  nearly  arrived  when  the  accident 
happened  ;  that  the  wind  was  light  and  varia- 
ble, but  sufficient  to  enable  them  to  make  con- 
siderable progress,  and  would  have  been  suffi- 
cient if  it  had  continued,  to  have  enabled  them 
to  have  reached  the  dock  in  a  few  more  tacks  ; 
they  were  standing  for  the  west  shore,  and 
had  approached  it  as  near  as  was  usual  and 
proper,  when  they  put  down  the  helm  to 
bring  her  about,  the  jib  sail  began  to  fill,  the 
vessel  partly  changed  her  tack,  when  the  wind 
suddenly  ceased  blowing,  and  the  headway 
under  which  the  vessel  was,  shot  her  on  the 
bank.  Captain  M'Kean  states  that  he  was 
well  acquainted  with  the  shore,  and  had  be- 
fore approached  as  near  as  he  did  then,  when 
beating  to  windward  ;  and  that,  when  stand- 
ing for  the  west  shore,  he  had  wind  enough 
to  enable  him  to  manage  the  vessel  with 
safety  ;  that  as  the  water  fell,  the  stern  of  the 
sloop  settled,  and  did  not  rise  until  flood-tide, 
in  consequence  of  which  the  water  rushed  in 
at  the  windows,  and  thereby  the  plaintiff's 
goods  were  wet  and  damaged.  He  states,  dis- 
tinctly, that  the  sudden  and  entire  failure  of 
the  wind  was  the  sole  cause  of  the  vessel's 
grounding. 

The  case  of  Amits  v.  Stevens  (1  Str.,  128) 
shows  that  a  sudden  gust  of  wind,  by  which 
the  hoy  of  the  carrier,  shooting  a  bridge,  was 
driven  against  a  pier  and  overset  by  the  vio- 
lence of  the  shock,  has  been  adjudged  to  be 
the  act  of  God,  or  vis  ditina.  The  sudden 
gust,  in  the  case  of  the  hoyman,  and  the  sud- 
den and  entire  failure  of  the  wind  sufficient 
to  enable  the  vessel  to  beat,  are  equally  to  be 
considered  the  act  of  God.  He  caused  the 
gust  to  blow  in  the  one  case  ;  and  in  the  other, 
the  wind  was  stayed  by  him. 

It  has  been  said  that  the  captain  was  guilty 
of  negligence  in  attempting  to  beat,  and  in  ap- 
proaching the  *shore  as  near  as  he  did  [*166 
when  the  disaster  happened,  the  wind  being, 
as  he  states,  light  and  variable.  It  may  be 
observed  that  the  master  had  his  choice  of  al- 
ternatives, either  to  improve  the  wind  he  then 
had,  in  order  to  reach  a  place  of  safety,  or  to 
be  exposed,  in  the  middle  of  the  river,  to  the 
effects  of  ice.  The  season  of  the  year,  and 
the  interests  of  all  concerned,  justified  the 
captain  in  attempting  to  reach  Livingston's 
dock.  It  was  not,  as  I  recollect,  pretended  on 
the  trial  that  his  conduct  was  improper  and 
unusual  in  approaching  the  shore  as  near  as 
he  did  on  the  tack  in  which  the  vessel  ground- 
ed ;  at  all  events,  the  case  does  not  show  that 
the  judge  expressed  any  opinion  on  that  point  ; 
and  the  plaintiff  must  have  had  the  full  bene- 
fit of  that  objection  to  the  captain's  conduct. 
I  should  undoubtedly  have  been  of  opinion, 
as  the  captain  was  situated,  taking  into  view 
the  lateness  of  the  season,  the  narrowness  of 
the  channel,  and  the  fact  that  he  was  not 
nearer  the  shore  than  is  usual  and  customary 
in  Inciting,  that  lie  was  not  guilty  »>f  negli- 
gence or  improper  conduct  in  that  respect. 

No  rule  of  law  having  been  violated  in  the 
charge  to  the  jury,  if  there  even  were  grounds 
for  saving  that  there  is  some  degree  of  negli- 
gence imputable  to  the  master,  that  point  has 
been  under  the  consideration  of  the  jury,  or  it 
was  not  insisted  on  before  them,  and.  in  either 
case,  when  the  plaintiffs  attempt  to  fix  the  dc- 
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fendant  with  a  loss  from  a  very  rigid  rule  of. 
law,  I  should  not  disturb  a  verdict  of  a  jury, 
to  give  them  another  opportunity  to  urge  that 
objection.  In  the  case  of  The  Proprietors  of  Hie 
Trent  Navigation  v.  Wood  (3  Esp.  Gas. ,  127), 
the  vessel  was  sunk  by  driving  against  an 
anchor,  in  the  River  Humber,  and  the  goods 
were  considerably  damaged  by  the  accident ; 
it  was  not  pretended  by  the  counsel  that  this 
was  the  act  of  God,  and  Lord  Mansfield  con- 
sidered it  the  injury  of  a  private  man,  within 
the  reason  of  the  instance  of  robbery.  Abbott, 
in  his  notice  of  this  case  (Abbott,  256),  ob- 
serves that  both  parties  were  held  to  have  been 
167*]  guilty  of  negligence,  *the  one  in  leav- 
ing his  anchor  without  a  buoy,  the  other  in 
not  avoiding  it ;  as  when  he  saw  the  vessel  in 
the  river  he  must  have  known  that  there  was 
an  anchor  near  at  hand ;  or,  if  it  was  to  be 
taken  that  negligence  was  imputable  only  to 
the  master,  who  had  left  his  anchor  without  a 
buoy,  that  he  was  answerable  over  to  the 
masters  and  owners  of  the  vessel,  whose  cargo 
had  been  injured.  Again,  he  observes  (p. 
227)  that  if  a  ship  is  forced  on  a  rock  or  shal- 
low by  adverse  winds  or  tempests,  or  if  the 
shallow  was  occasioned  by  a  recent  collection  of 
sand  where  ships  could  before  sail  with  safety, 
the  loss  is  to  be  attributed  to  the  act  of  God , 
or  the  perils  of  the  sea.  Upon  a  position  so 
plain,  in  my  apprehension,  as  that  the  sudden 
cessation  of  a  wind  which  was  competent,  at 
the  very  moment  when  the  vessel  began  to 
come  about,  for  the  avoidance  of  the  shoal, 
was  the  act  of  God,  and  did  not  arise  from  the 
fault  or  negligence  of  man,  I  am  at  a  loss  for 
further  illustration. 

The  second  point,  on  which  a  new  trial  is 
sought,  was  fairly  and  fully  before  the  jury  ; 
and  without  entering  upon  it  further,  I  can- 
not but  express  my  perfect  concurrence  in 
opinion  with  them  ;  the  master  did  everything 
which  could  reasonably  be  expected  of  him  to 
prevent  the  vessel  from  sinking.  According- 
ly, my  opinion  is  against  a  new  trial. 

THOMPSON,  VAN  NESS,  and  YATES,  JJ., 
concurred. 

KENT,  Ch.  J.  I  concur  in  the  general 
doctrine  that  the  sudden  failure  of  the  wind 
was  an  act  of  God.  It  was  an  event  which 
could  not  happen  by  the  intervention  of  man, 
nor  be  prevented  by  human  prudence.  But  I 
think  here  was  a  degree  of  negligence,  im- 
putable to  the  master,  in  sailing  so  near  the 
shore  under  a  "  light,  variable  wind,"  that  a 
168*]  failure  in  coming  about  would  *cast 
him  aground.  He  ought  to  have  exercised 
more  caution,  and  guarded  against  such  a 
probable  event,  in  that  case,  as  the  want  of 
wind  to  bring  his  vessel  about.  A  common 
carrier  is  only  to  be  excused  from  a  loss  hap- 
pening in  spite  of  all  human  effort  and  sagac- 
ity. (Trent  Navigation  v.  Wood,  3  Esp.  N. 
P.,  127.)  A  cams  forluitus  was  defined,  in 
the  civil  law,  to  be  quod  fato  contiivjit,  cuim# 
dilif/eritissimo  possit  contingere.  But  as  this 
point  does  not  appear  to  have  been  particular- 
ly urged  at  the  trial,  and  the  verdict  negatives 
the  charge  of  negligence  ;  and  as  the  respon- 
sibility of  common  carriers  may  be  deemed 
sufficiently  strict,  I  am  content  not  to  inter- 
fere with  the  verdict,  though  I  think  that  the 
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evidence  would  have  warranted   the  conclu- 
sion of  negligence  to  a  certain  extent. 

Judgment  for  the  defendant. 

Distinguished— 13  Barb..  357. 

Cited  in-11  Johns.,  108 :  19  Wend.,  238 ;  21  Wend., 
193;  42  Barb.,  250;  44  Barb.,  066;  6  How.  (U.  S.),  423; 
2  Bias.,  145. 


CURTIS  «.  GROAT. 

Trespass  for  Cutting  Timber  and  Making  into 
Coal — Judgment — Trover  by  Defendant  /or 
the  Coal — Title. 

A  brought  an  action  of  trespass  against  B  before 
a  justice  of  the  peace,  for  cutting1  down  wood  on 
the  land  of  A,  and  making  it  into  coal :  and  the  val- 
ue of  the  timber  cut  down,  and  a  counter-demand  of 
B  for  the  coal  were  submitted  to  the  jury, who  found 
a  verdict  for  the  plaintiff.  B  afterwards  brought 
an  action  of  trover  against  A  for  the  coal,  which 
etill  remained  on  the  land  of  A,  and  the  ques- 
tion was  again  submitted  to  a  jury.  It  was 
held  that  the  question  of  the  coal  having  been 
once  submitted  to  the  jury  by  B,  in  the  former  suit, 
it  was  a  conclusive  bar  to  the  second  suit;  and  that 
if  it  were  otherwise,  B,  ae  a  willful  trespasser,  could 
acquire  no  property  in  the  coal,  which  still  remain- 
ed in  the  possession  of  the  owner  of  the  timber.  But 
where  a  trespasser  takes  a  chattel  into  his  own  pos- 
session and  the  owner  sues  for  and  recovers  dam- 
ages for  the  specific  chattel  so  taken  and  detained, 
the  property  is,  by  the  operation  of  law,  changed 
and  transferred  to  such  trespasser. 

Citations— 5  Johns.,  348;  Jenk.,  56,  189,  case  88; 
Pothier,  note  464 ;  Dig.,  6, 1,  35  and  63. 

IN  ERROR,  on  certioran  from  a  justice's 
court.  Curtis  sued  Groat  before  the  jus- 
tice, in  trover,  for  600  bushels  of  coal.  The 
defendant  pleaded  that  the  coal  was  made  on 
his  land,  out  of  his  wood,  and  still  remained 
there;  and  also  that  he  had  sued  the  plaintiff 
at  a  former  time,  and  the  plaintiff  had  given 
in  evidence  and  submitted  to  a  jury  his  present 
demand  for  the  coal. 

*The  cause  was  tried  by  a  jury,  [*16J> 
and  a  verdict  was  found  for  the  present  de- 
fendant. Upon  the  trial  it  was  proved  that 
there  had  been  such  a  former  trial,  in  a  suit 
in  trespass  for  damages,  for  cutting  the  tim- 
ber, and  making  it  into  coal;  and,  that  on  such 
former  trial,  the  value  of  the  timber  cut,  and 
a  counter-demand  for  the  coal,  were  fully  sub- 
mitted to  the  jury.  It  was  further  proved 
that  the  coal  was  still  upon  the  defendant's 
land;  that  by  consent  of  the  parties,  the  merits 
of  the  demand  for  the  coal  were  again  fully 
discussed  and  submitted  to  the  jury;  and  it 
was  admitted  that  the  present  defendant  had 
no  other  claim  to  the  property  of  the  coal  than 
that  the  timber  of  which  they  were  made  grew, 
and  was  cut  on  his  land,  by  the  plaintiff,  with- 
out his  knowledge  or  consent,  and  that  the 
coal  still  remained  there;  and  that  he  had  done 
nothing  to  part  with  his  property  in  the  coal. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  verdict  of  the  jury  was 
founded  upon  law  and  evidence,  and  the 
judgment  must  be  affirmed.  It  is  sufficient,  in 
this  case,  that  the  demand  for  the  coal  had 
been  once  submitted  to  a  jury,  when  the 

NOTE.— Compare  the  above  case  of  Curtis  v.  Groat 
with  Betts  v.  Lee,  5  Johns.,  348,  note. 
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plaintiff  was  sued  in  a  former  action  of  tres- 
pass for  cutting  the  timber,  and  that  that  jury 
had  passed  upon  this  claim.  But  putting  that 
former  trial  entirely  out  of  question,  the  court 
are  of  opinion  that  the  plaintiff  had  no  right 
to  the  coal.  The  defendant's  timber,  by  being 
cut  and  converted  into  coal,  had,  indeed,  lost 
its  primitive  form,  but  the  identity  of  the 
original  material  was  here  ascertained  or  ad- 
mitted. The  coal  was  still  in  possession  of 
the  defendant;  and  it  was  agreed  that  it  was 
made  out  of  the  defendant's  timber.  This  case 
then  comes  within  the  decision  of  Setts  & 
Church  v.  Lee  (5  Johns.  Rep..  348);  and  the 
principle  mentioned  in  that  case,  that  a  willful 
trespasser  cannot  acquire  a  title  to  property 
17O*]  merely  by  changing  *it  from  one  spe- 
cies into  another,  applies  to  this  case.  If  a  tres- 
passer takes  a  chattel  into  his  own  possession, 
and  the  owner  sues  and  recovers  damages  for 
the  specific  chattel  so  taken  and  detained,  the 
recovery  and  execution  done  thereon  will 
change  the  property,  by  operation  of  law,  on 
the  principle  that  solutio  pretii  emptionis  loco 
habetur  (Jenk.  Cent.,  56,  189,  case88);  and  this 
seems  to  be  the  rule  both  in  the  French  and  in 
the  civil  law,  where  the  transfer  by  such 
means  is  considered  as  a  complete  and  absolute 
change  of  title.  (Pothier,  Traite  du  Droit  de 
Propriete,  n.  464;  Digest,  6,  1,  35  and  63.)  But 
the  present  case,  as  well  as  that  of  Betts  & 
Church  v.  Lee,  does  not  come  within  that  rule. 
The  tresspass  suit  was  for  cutting  the  timber, 
and  must  have  been  an  action  of  trespass  quare 
clausum  fregit.  It  was  not  a  suit  for  taking, 
or  converting,  or  detaining  the  charcoal,  and 
the  recovery  ought  to  have  been  distinctly  for 
that  specific  chattel,  before  the  rule  could  ap- 
ply. The  coal  was  here  left  with  the  defend- 
ant; and  it  forms  a  material  ingredient  in  the 
case,  that  it  never  was  out  of  his  possession. 

Judgment  affirmed. 

Questioned— 2  Cliff  ,  198. 

Cited  in— 9  Johns.,  362 :  7  Cow..  97 ;  8  Cow.,  44  ;  3 
Wend.,  157;  5  Wend.,  245;  8  Wend.,  508;  12  Wend., 
506  ;  16  Wend..  585  ;  4  Denio.  334 ;  3  X.  Y..  392 ;  62  N. 
Y.,  220 ,  73  N.  Y.,  309  ;  6  Barb.,  33 :  19  Barb.,  483,  064  ; 
51  Barb.,  269  ;  65  Barb.,  234  ;  4  Abb.  App.  Dec..  164, 
n. ;  1  E.  D.  Smith,  28 ;  37  Ohio  St.,  297 ;  17  Wis.,  552 ; 
22  Mich.,  315. 


SCHIEFFELIN  ET  AL.  r.  HARVEY. 

Common  Carrier — Lialtility  of  Master  of  Vexxel 
for  Low  of  Cargo — Embezzlement  by  ('rein  or 
other  Person. 

The  master  and  owners  of  a  ship  arc  responsible 
for  the  goods  which  they  have  undertaken  to  carry, 
if  stolen  or  embezzled  by  the  crew  or  any  other  per- 
son, though  no  fault  or  negligence  may  be  impu ta- 
ble to  them. 

Where  goods  were  shipped  tit  New  York,  to  IK'  de- 
livered tit  I/ondon,  and  on  the  arrival  of  the  ship 
the  goods  were  refused  admission,  t>elng  prohibited 
by  tiic  laws  of  Knglund,  and  the  consignee  and  mas- 
ter agreed  that  the  goods  should  remain  on  Inum), 
and  l>c  returned  to  the  shippers  in  New  York,  at 
their  risk,  they  paying  the  freight  from  I/ondon, 
aii'l  an  indorsement  WHS  made  on  the  bill  of  lading 
to  that  effect ;  it  was  held  t hut  the  shipowner  wax 
responsible  for  the  embezzlement  of  any  part  of 
the  goods,  iKjtween  the  time  of  the  first  shipment 
at  New  York,  and  their  return  there,  though  Kn- 
glisli  custom-house  officers  were  on  board,  during 
the  time  the  vessel  was  in  London,  und  though  they 
may  have  embezzled  the  goods,  und  not  the  master 
or  crew,  or  any  person  with  their  knowledge. 

JOHNS.  KKI«.,  6. 


Citations— 1  Marsh,  Ins.,  156, 157 :  Abbott  on  Ship, 
182,  202, 196,  part  3,  ch.  2,  sec.  3 ;  1  Vent.,  190,  238 ;  T. 
Raym.,  220;  Molloy,  bk.  2,  ch.  2,  sec.  12;  Hob.,  17  ; 
Cro.  Jac.,  330. 

i  HHHISwas  an  action  of  assumpsit.     The  de- 
!  JL   fendant  was  owner  of  the  ship  Science, 
i  Thomas  Howard  master,  and  received  on  board 
!  at  New  York,  a  quantity  of  goods  *be-  [*  1 7 1 
longing  to  the  plaintiffs,  to  be  carried  to  Lon- 
i  don.     The  bill  of  lading  stated  the  goods  to  be 
j  "19  bales  and  4  boxes  of  merchandises,  the 
j  sole    property    of    the  shipper,    &c.,    being 
marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered,  &c.,  at  London  (the  dan- 
ger of  the  sea  excepted),  unto  Effingham  Law- 
rence &  Sons,  or  their  assigns,  he  or  they  pay- 
ing freight  for  the  same  £12  4#.  2d.  sterling, 
for  the  whole,  with  primage  and  average  ac- 
customed."   In  witness,  &c.     Dated  28th  De- 
cember, 1805  (signed).      "Contents  unknown 
to  Thomas  Howard." 

The  declaration  contained  a  special  count  on 
the  bill  of  lading,  and  general  counts  against 
the  defendant,  as  a  carrier,  for  the  value  of  151 
pounds  of  nutmegs,  parcel  of  the  merchan- 
dises mentioned  in  the  bill  of  lading,  which 
the  plaintiffs  alleged  had  been  lost  or  embez- 
zled, between  the  time  of  the  shipment  of  the 
goods  at  New  York,  and  the  return  of  them  to 
the  plaintiffs,  in  New  York. 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  December,  180b,  before  Mr.  Justice 
Spencer. 

At  the  trial  the  bill  of  lading  was  produced 
arid  admitted  ;  it  was  also  admitted  by  the 
plaintiffs  that  the  vessel  sailed  from  New  York 
a  few  days  after  the  date  of  the  bill  of  lading, 
and  proceeded  directly  to  London,  where  she 
arrived  in  safety  with  the  merchandise  on 
board.  On  her  arrival  at  London  it  was 
found  that  the  goods  were  not  admissible,  and 
the  master  was  prevented  by  law  from  deliver- 
ing them  to  the  consignees,  or  discharging  them 
from  the  ship;  in  consequence  of  which,  and 
to  avoid  seizure,  it  was  agreed  between  the 
master  and  the  consignees  that  the  goods 
should  remain  on  board,  and  be  returned  to 
the  plaintiffs  in  New  York,  at  the  return  of 
the  ship  there.  Pursuant  to  this  arrangement, 
when  the  ship  was  about  leaving  London,  on 
her  return  to  New  York,  the  following  in- 
dorsement was  made  on  one  of  the  bills  of  lad- 
ing: "  The  within  goods,  not'  being  allowed 
to  be  imported  into  the  port  of  London,  are 
*returned  to  the  shippers,  at  their  own  1*1  72 
risk,  who  are  to  pay  £20  IK.  sterling,  for 
freight,  and  5  per  cent,  primage.  London. 
24th  March,  1806.  Freight  1*.  &/.  per  foot. 
(Sinned)  Eff.  Lawrence  it  Sons,  Thomas  How- 
ard." The  vessel  sailed  from  London  the 24th 
<>f  March,  180»5.  and  arrived  at  New  York  in 
May  following  ;  and  19  hales,  mentioned  in  the 
bill  of  lading  (containing  gum  copal),  and  two 
of  the  four  boxes  (containing  mace),  were  de- 
livered to  the  plaintiff;  the  two  remaining 
boxes  (which  contained  nutmegs)  were  offered 
to  the  plaintiffs,  who  refused  to  receive  them, 
alleging  as  a  reason  for  their  refusal  that  a  de- 
tieieney  or  loss  on  the  weight  had  taken  place 
of  1")1  pounds  between  the  first  shipment  and 
their  return.  The  two  boxes  were  thereupon 
sent  to  the  public  stores. 

To  prove  the  deficiency   the  plaintiffs  pro- 
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duced  two  clerks  and  the  public  weigher,  who 
weighed  the  boxes  on  the  wharf  when  they 
were  first  shipped,  and  afterwards  when  the 
ship  returned  ;  and  the  difference  between  the 
former  and    latter  weight  was  151   pounds. 
The  witnesses  also  testified  that  the   boxes 
were  in  good  order,  well  hooped  and  covered 
with  sacking  when  they  were  shipped  ;  that 
when   they  were  returned,    the   hoops  were 
loose,  and  the  covering  of  one  of  them  broken.  : 
The  nutmegs  cost  $3.25  the  pound  ;  and  the  j 
plaintiffs  paid  the  defendant  the  full  freight  i 
on  the  27th  of  October,  1805  ;  and  commenced  ' 
the  present  suit  for  the  151   pounds  so  defi- 
cient. 

The  mate  of  the  ship  testified  that  the  boxes 
were  carefully  and  securely  stowed  in  the 
after  cabin,  near  the  floor,  and  where  they  re 
mained  until  the  rest  of  the  cargo  was  dis- 
charged, when  they  were  removed  to  the  hold 
and  secured  under  lock  and  key  ;  that  when 
the  ship  arrived  at  Gravesend,  on  her  way  to 
London,  two  custom-house  officers  came  on 
board,  and  continued  on  board  all  the  time  the 
ship  was  in  port,  and  until  she  passed  Grave- 
send  again,  on  her  return  to  New  York.  The 
173*]  *officers  came  on  board,  in  the  first  in- 
stance, to  superintend  the  discharge  of  the 
cargo,  and  afterwards  continued  on  board, 
day  and  night,  to  guard  the  goods  of  the 
plaintiffs,  which  were  not  admitted,  to  pre- 
vent them  from  being  smuggled  on  shore  ; 
that  when  any  of  the  crew  went  on  shore,  they 
were  carefully  examined  by  the  officers,  to  as- 
certain whether  they  had  anything  which  they  j 
were  not  permitted  to  take.  During  all  the 
time,  in  order  to  ascertain  the  situation  of  the 
goods,  the  custom-house  officers  demanded, 
and  had  access  to  them,  and  the  hold  was 
opened  for  that  purpose,  and  they  went  into 
the  hold  and  came  out  at  pleasure.  That 
when  the  return  cargo  was  about  to  be  taken 
in,  the  boxes  were  taken  by  the  witness  from 
the  hold,  and  carefully  stowed  under  the 
cabin  floor,  in  such  a  situation  as  to  be  inac- 
cessible by  anyone,  without  the  knowledge 
of  the  witness,  and  where  they  continued  un- 
til they  were  discharged  in  Jsew  York  ;  that 
he  did  not  know  or  believe  that  there  had 
been  any  embezzlement  of  them,  or  that  any 
person  had  access  to  them,  except  himself  and 
the  custom-house  officers  ;  that  the  boxes  ap- 
peared to  be  in 'as  good  order  when  they  were 
returned  as  when  they  were  first  shipped,  and 
he  could  not  discover"  any  appearance  of  their 
having  been  opened  or  injured,  except  some 
of  them  slightly. 

It  was  admitted  that  embezzlements  were 
frequently  committed  by  the  custom-house 
officers  in  London  of  goods  under  their  care. 

The  judge  charged  the  jury,  in  substance, 
that  the  only  question  of  fact  before  them 
was,  whether  any  loss  or  deficiency  of  the 
nutmegs  had  taken  place  between  their  ship- 
ment and  their  return  ;  and  if  so,  what  was 
the  extent  of  such  loss  or  deficiency ;  for  if 
such  a  loss  had  happened  nothing  had  been 
shown  to  excuse  the  defendant  from  his  re- 
sponsibility. Though  the  nutmegs  had  been 
embezzled  by  the  custom-house  officers  in  Lon- 
174*]  don."  *yet  the  defendant  was  liable; 
that  no  inference  was  to  be  drawn  from  the 
indorsement  on  the  bill  of  lading  that  the  mas- 
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ter,  on  the  one  hand,  meant  to  assume  or  en- 
gage that  the  original  quantity  of  nutmegs  still 
remained  in  the  boxes ;  nor,  on  the  other,  to 
restrict  his  or  his  owner's  responsibility,  or  to 
vary  it  from  the  terms  of  the  original  con- 
tract ;  it  amounted  merely  to  a  continuance 
or  revival  of  the  contract  entered  into  by  the 
bill  of  lading. 

The  jury  when  they  gave  in  their  verdict 
declared  that  they  found  a  deficiency  in  the 
nutmegs  between  the  time  of  their  shipment 
and  their  return,  to  the  extent  claimed  by  the 
plaintiffs,  but  that  some  of  them  differed  in 
opinion  in  regard  to  the  indorsement  on  the 
bill  of  lading,  believing  that  the  parties  there- 
by intended  to  place  the  property  on  the  re- 
turn voyage  wholly  at  the  risk  of  the  plaint- 
iffs ;  and  with  this  explanation,  they  found  a 
verdict  for  the  plaintiffs  for  $490.75. 

A  motion  was  made,  on  the  part  of  the 
defendant,  to  set  aside  the  verdict,  and  for  a 
new  trial. 

Mr.  P.  W.  Radcliff,  for  the  defendant.  The 
rule  of  law  in  England,  in  regard  to  common 
carriers,  laid  down  in  the  case  of  Coggs  v. 
Barnard  (2  Ld.  Raym.,  909),  is  extremely 
severe  ;  and  independently  of  the  custom  of 
England,  a  common  carrier  would  only  be 
liable  as  a  bailee  for  hire.  There  has  been  no 
negligence  or  default  on  the  part  of  the  de- 
fendant or  his  agents.  If  a  loss  has  happened 
it  has  proceeded  from  the  custom-house  offi- 
cers at  London,  over  whom  the  master  had  no 
control.  The  property  was  placed  in  this  sit- 
uation by  the  ignorance  or  the  misconduct  of 
the  plaintiffs  in  sending  goods  to  London, 
which,  by  the  laws  of  England,  could  not 
be  admitted.  The  justice  of  the  case,  there- 
fore, is  most  clearly  with  the  defendant. 

The  shipper  of  goods  is  chargeable  with 
a  knowledge  of  the  laws  of  trade  at  the  port 
of  destination.     The  bill  *of  lading  [*175 
expressly  mentions  that  the  contents  of  the 
boxes  were   unknown  to  the  ship  master  or 
ship  owner.     This  precluded  every  inference 
of  knowledge  on  his  part  ;  nor  can  he  be  re- 
sponsible for  the  quality  or  quantity  of  the 
article.     (Abbott,  part  3,    ch.    2,   sec,   4,   5  ; 
i  Valin,  liv.  3,  art.  2.)1     The  master  cannot  take 
1  on  board  any  contraband  or  prohibited  goods, 
!  by  which  the  ship  and  other  parts  of  her  cargo 
i  may  be  liable  to  seizure  or  detention.  (Abbott, 
|  part  3,  ch.  3,  sec.  3  ;  Molloy,  bk.  2,  ch.  2,  sec. 
|  6  ;  Roccus,  n.  66.)    So,  on  the  other  hand,  the 
merchant    cannot    put  prohibited    goods  on 
board  which  might  subject  the  vessel  to  seiz- 
ure or  detention.     This  would  be  such  a  fraud 
as  would  vitiate  the  contract.     In  case  of  an 
i  insurance  on  goods,  the  insurer  is  answerable 
:  only  during  a  reasonable  time  after  their  ar- 
i  rival,   till  they  can   be  conveniently  lauded, 
i  (Marsh  on  Ins.,  2  ed.  256,  257.)    Here  a  reas- 
i  onable  time  for  the  unlading  at  London  had 
;  elapsed. 

Again,  it  was  the  fault  of  the  plaintiffs  that 

the  goods  were  not  delivered  in  London.  And 

i  putting  the  defendant  on  the  most  disadvan- 

1.— In  the  case  of  the  Oster  Risver  (4  Rob.  Adm. 

!  Rep.,  199),  Sir  William  Scott  said  that  the  master 

could  not  be  admitted  to  aver  his  ignorance ;  he  was 

bound,  in  the  time  of  war,  to  know  the  contents  of 

!  hiscarjro.    This,  however,  was  relative  to  articles 

:  contraband  of  war. 
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tageous  ground — that  of  an  insurer — he  would 
not  be  liable  :  for  an  insurer  is  not  responsi- 
ble for  any  loss  or  damage  proceeding  from 
the  fault  of  the  insured.  (Marsh.,  2ded.  315  ; 
Poth.  Trait,  des.  Ass.,  n.  65.) 

From  the  time  of  the  arrival  of  the  goods 
and  the  refusal  to  permit  them  to  be  landed, 
the  defendant  ceased  to  be  a  common  carrier, 
and  is  to  be  considered  as  a  mere  bailee  for 
hire,  and  is  answerable  only  for  his  fault  or 
negligence.  (Gibbons  v.  Paynton.  4  Burr.,  2298.) 

If  goods  be  taken  out  of  the  hands  of  a  com- 
mon carrier  by  the  owner,  or  by  an  execution 
against  the  owner,  or  by  an  act  of  government, 
the  carrier  is  not  liable  for  them.  In  the  present 
case  the  goods  must  be  considered  as  taken 
from  the  master  by  the  custom-house  officers, 
and  as  in  their  custody. 

A  common  carrier  may  make  a  special  ac- 
ceptance, and  will,  in  such  case,  be  answer- 
176*]  able  only  according  to  the  *terms  of 
such  acceptance  ;  and  various  exceptions  may 
be  introduced  in  bills  of  lading,  so  as  to  take 
away  the  responsibility  of  the  master  and 
owners,  in  cases  in  which  they  would  other- 
wise be  liable.  •  (Abbott.  3d  ed.  218,  part  3, 
ch.  2,  sec.  3.)  Here  there  was  an  express 
agreement  between  the  master  and  consignee, 
the  agent  of  the  plaintiffs,  indorsed  on  the  bill 
of  lading,  by  which  the  terms  of  the  original 
contract  were  varied,  and  the  goods  put  at  the 
risk  of  the  plaintiffs. 

Mr.  Colden,  contra.  The  master  of  a  ship, 
as  a  common  carrier,  is  responsible  for  every 
misfortune,  loss  or  damage  to  goods  which  he 
has  undertaken  to  transport,  whether  it  hap- 
pens through  the  negligence,  willfulness  or 
ignorance  of  himself,  or  his  crew,  or  any  other 
person.1  (2  Peters'  Adm.  Dec.  App.,  74-91.) 
The  law  on  this  subject  is  strict.  Even  if  the 
master  puts  goods  in  a  cabin,  and  delivers  the 
keys  of  it  to  the  own  of  the  goods,  and  says 
he  will  not  be  responsible  if  a  loss  happens, 
yet  he  will  not  be  answerable  if  the  goods  are 
stolen.  He  is  answerable  for  every  accident  or 
injury  which  might  have  been  prevented  by 
human  foresight  or  care.  (Abbott,  part  3,  ch. 
3,  sec.  9.) 

It  is  not  a  fact  that  the  defendant  ceased  to 
be  a  common  carrier,  in  relation  to  these  goods 
after  the  refusal  to  admit  them  ;  the  agree- 
ment indorsed  on  the  bill  of  lading  shows  his 
continuance  in  the  character  of  a  carrier.  The 
true  meaning  of  the  indorsement  is  that  the 
goods  should  remain  on  the  same  terms  as  on 
the  outward  voyage,  and  at  the  risk  of  the 
consignors,  and  not  of  the  consignees.  The 
clause  "  at  the  risk  of  the  shippers,"  was 
clearly  intended  for  the  benefit  of  the  con 
signees,  who  returned  the-  goods,  and  to  save 
their  responsibility  in  case  of  loss.  The 
master  still  remained  equally  liable  in  case 
of  any  embe/./.lcment. 

Admitting  that  the  plaintiffs  knew  when 
they  shipped  the  goods  that  thev  could 
1  77*]  not.  by  the  laws  of  England,  be  land- 
ed there,  this  would  not  excuse  the  master 
from  his  responsibility  as  a  carrier.  He  would 
only  be  excused  from  a  delivery  of  them  there, 

1.— The  treatise  mentlowd  in  Peters'  Admiralty 
DeeisioiiB,  is  taken  from  the  S«ti  Ijtws,  p.  442,  the 
author  of  which  has  extracts!  it  from  Molloy  <|e 
jure*  Maritime,  bk.  1.  eh.  1,  2,  and  3. 
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and  would  be  entitled  to  his  freight  out,  and 
for  bringing  them  back.  But  it  does  not  appear 
that  the  plaintiffs  did  know  that  the  goods 
were  prohibited  in  England. 

It  is  not  proved  that  the  custom-house 
officers  did,  in  fact,  embezzle  the  nutmegs  ; 
but  if  they  did,  still  I  contend,  under  the  gen- 
eral and  settled  law  on  this  subject,  the  de- 
fendant is  answerable. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

I  am  entirely  satisfied  with  the  finding  of 
the  jury  on  the  matter  of  fact  which  wras  sub- 
mitted to  their  consideration  by  the  learned 
judge  before  whom  the  cause  was  tried.  The 
loss  of  a  part  of  the  nutmegs  was  satisfactorily 
proved  by  the  plaintiff's  witnesses,  and  their 
evidence  is  not  shaken  by  what  was  testified 
by  the  mate,  even  admitting  what  he  swore  to 
have  been  believed  by  the  jury.  It  is 
altogether  probable  that  the  nutmegs  were 
purloined  by  the  custom-house  officers,  while 
they  were  stowed  in  the  ship's  hold  in  London. 
But  this  is  a  loss  for  which  the  defendant  is 
liable,  unless  the  special  circumstances  which 
attended  it,  or  the  particular  contract  between 
the  master  and  consignees,  take  this  case  out 
of  the  general  rule  of  law. 

The  master  and  owners  are  responsible 
for  every  injury  that  might  have  been  pre- 
vented by  human  foresight  or  care.  They  are 
liable  for  goods  stolen  or  embezzled  on  board 
the  ship,  by  the  crew  or  any  other  persons, 
although  no  negligence  may  be  imputable  to 
them.  The  rigor  of  law  in  this  respect  arises 
from  reasons  of  public  policy,  and  to  prevent 
the  combinations  that  might  be  made  with 
thieves  and  robbers.  (1  Marsh.  Ins.,  156,  157; 
Abbott  on  Ship.,  182,  202,  196,  part  3,  ch.  2, 
sec.  3  :  Morse  v.  Slue,  1  Ventr.,  190,238;  T. 
Raym.,  220;  Molloy  bk.  2,  ch.  2,  sec.  12; 
Hob.,  17;  Cro.  Jac.,  330.) 

*It  is,  however,  insisted  for  the  de-  [*1  78 
fondant  that,  after  the  master  was  prevented 
from  delivering  the  goods,  by  reason  of  their 
being  prohibited  articles,  he  is  no  longer  to  be 
regarded  in  the  light  of  a  common  carrier,  but 
as  a  mere  bailee,  and  so  liable  for  negligence 
only. 

In  giving  my  opinion  upon  this  part  of  the 
case,  I  lay  out  of  view  the  imputation  upon 
the  plaintiffs  that  they  fraudulently  shipped 
prohibited  goods.  Such  a  measure  would  be 
without  any  assignable  motive,  and  the  charge 
is  moreover  repelled  by  the  fact  stated  in  the 
case,  that  it  "was  found,  on  the  arrival  of 
the  ship  at  London,  that  all  the  goods  mention- 
ed in  the  bill  of  lading  were  inadmissible." 
The  just  inference  from  this  is,  that  until  the 
arrival  of  the  ship  at  London,  this  fart,  was 
equally  unknown  to  both  parties  ;  and  if  so, 
there  was  no  fraud  or  fault  imputable  to  the 
plaintiffs.  As  soon  as  it  was  discovered  that 
the  goods  could  not  be  landed,  a  new  contract 
was  made  between  the  consignees  and  the 
master,  by  which  the  latter  agreed  to  suffer 
the  goods  to  remain  on  board  until  he  should 
sail  for  New  York,  and  that  he  would  carry 
them  back  to  the  owners  there,  by  the  return 
of  the  ship;  and  pursuant  to  thai  agreement, 
on  the  day  the  ship  sailed  from  London,  the 
indorsement  stated  in  the  case  was  made  on 
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the  hill  of  lading,  and  the  amount  of  the  freight 
was  thereby  fixed  and  determined.  Here  was 
a  complete  contract  for  conveying  the  goods 
in  question  from  London  to  New  York,  for  a 
stipulated  compensation  ;  and  from  the  time 
it  was  entered  into,  the  goods  were  in  the 
master's  charge,  as  a  common  carrier  ;  and  he 
became  bound  to  deliver  them  in  the  same 
state  in  which  they  were  shipped  ;  and  he.  as 
well  as  the  owner,  was  answerable  for  all  loss 
or  damage  for  which  common  carriers  are  by 
law  made  liable.  What,  then,  is  there  in  this 
case  to  exempt  the  defendant  from  making 
good  the  loss  which  occurred  ?  It  is  said  that 
the  nutmegs  must  have  been  stolen  by  the 
custom-house  officers  while  they  were  on  board 
179*]  the  ship,  and  had  access  *to  them,  in 
order  to  prevent  them  from  being  smuggled 
on  shore.  But  this  is  no  excuse.  It  was  the 
duty  of  the  master  to  guard  against  such  acci- 
dents; and  if  he  has  neglected  to  do  it,  or  been 
so  unfortunate  as  not  to  detect  the  theft,  if  one 
was  committed,  he,  and  not  the  shipper,  must 
bear  the  loss.  This  was  one  of  the  risks 
which  he  agreed  to  assume  ;  and  he  must  have 
known  that  some  persons,  in  all  probability, 
would  be  stationed  on  board,  to  guard  against 
any  attempt  to  run  the  goods,  because  such  a 
precaution  was  both  reasonable  and  right. 

The  master  was  left  in  the  full  possession  of 
the  ship,  and  his  control  over  her  and  her  cargo, 
except  as  it  related  to  the  landing  of  the  goods 
in  question,  was  as  complete  as  if  the  custom- 
house officers  had  not  been  on  board. 

This  distinguishes  the  present  from  cases 
where  it  has  been  held  that  during  the  period  of 
detention  by  captors,  as  prize,  or  by  the  bellig- 
erent for  adjudication,  all  the  responsibilities 
of  the  master  and  crew  are  suspended. 

In  such  cases,  the  master  is  temporarily  de- 
prived of  his  command  ;  but  such  was  not  the 
effect  of  having  the  custom-house  officers 
placed  on  board  of  this  vessel,  for  purposes 
altogether  different  and  justifiable. 

To  admit  such  an  excuse  as  this  would  be 
opening  the  door  to  all  the  evils  to  be  appre- 
hended from  fraudulent  combinations  and 
collusions  between  the  master  and  the  crew 
and  other  persons,  which  it  was  the  policy  of 
the  law  to  prevent. 

But  it  is  said  that  by  the  indorsement  on  the 
bill  of  lading,  "  it  was  agreed  that  the  goods 
were  to  be  returned  to  the  shippers  at  their 
own  risk,"  and  that  this  amounts  to  a  special 
acceptance  of  them  by  the  carrier.  I  am  not 
prepared  to  say  what  precisely  was  intended 
by  the  introduction  of  those  words.  I  should 
be  inclined,  were  it  necessary  to  express  an 
opinion,  to  adopt  the  construction  given  to 
them  by  the  learned  judge  on  the  trial.  Per- 
18O*]  haps  *it  was  a  mere  cautionary  measure 
on  the  part  of  the  consignees,  to  save  them- 
selves from  all  responsibility  for  having  re- 
shipped  the  goods  before  they  had  an  oppor- 
tunity to  consult  their  principals,  without  hav- 
ing them  insured.  But  I  am  very  clear  that 
it  never  could  be  designed  to  throw  a  loss  that 
might  arise  from  embezzlement,  by  the  crew 
or  others,  upon  the  shipper.  Such  a  construc- 
tion would  exonerate  the  captain  from  all  the 
risks  for  which  he  would  otherwise  have  been 
liable,  which  would  be  going  much  farther 
than  the  terms  of  the  contract  would  warrant. 
92 


It  is  undoubtedly  true  that  the  general  opera- 
tion of  law  may  be  controlled  by  the  agree- 
ment of  the  parties.  But  such  agreement 
ought  to  be  clear,  and  capable  of  but  one  con- 
struction, unequivocally  and  necessarily  evinc- 
ing that  such  was  the  intention  of  both  the 
parties. 

The  freight  which  the  plaintiffs  were  to  pay 
from  New  York  to  London  was,  as  appeared 
from  the  bill  of  lading,  £12  4s.  2d.  sterling, 
and  for  carrying  them  back  they  were  to  pay 
£20  7s.  sterling,  being  a  difference  of  £8  2s.  lOrf. 
This  fact,  I  think,  has  some  weight  to  show 
that  such  a  freight  would  not  have  been  paid 
if  the  master  was  to  be  exonerated  from  all 
liability  for  any  loss  that  might  accrue  in  the 
transportation,  except  such  as  should  arise 
from  negligence  only.  The  court  are  of 
opinion,  therefore,  that  the  motion  for  a  new 
trial  should  be  denied. 

Judgment  for  the  plaintiff. 

Cited  in-10  Johns..  11 :  7  Hill,  547  ;  8  N.  Y.,  379 ;  44 
N.  Y.,  99;  67  N.  Y.,  384 ;  72  N.  Y.,  57  ;  4  Keyes,  111 ;  44 
Barb.,  667 ;  59  Barb.,  140;  2  Abb.  App.  Dec.,  198;  40 
Super.,  ar>8 ;  Blatchf .  &  H.,  308 :  2  Wood  &  M.,  314 ;  16 
Mich.,  117. 

See  S.  C.  Anth.  N.  P.,  76. 
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False  Representation  of  Solvency  of  Third  Party 
— Liability  for  Parol  Affirmation — Fraud  or 
Deceit  with  Damage. 

A  applied  to  B  for  goods  on  a  credit,  and  B  asked 
C  as  to  the  solvenc3r  of  A,  and  C  answered  that  A 
was  Rood,  and  as  good  as  any  man  in  the  county, 
for  that  sum,  though  C  at  the  time  had  a  judgment 
against  A,  and  knew  he  was  insolvent. 

B  having  lost  his  debt,  brought  an  action  on  the 
case  against  C,  for  falsely  and  deceitfully  recom- 
mending A.  It  was  held  that  an  action  for  a  deceit, 
on  a  parol  affirmation,  as  to  the  credit  of  another, 
will  lie. 

Fraud  or  deceit,  with  damage,  is  a  good  cause  of 
action. 

Citations— 3  Johns.,  271 ;  3  T.  R.,  51 ;  1  East,  318 ;  2 
Id.,  92 :  3  Bos.  &  P.,  367 ;  5  Id.,  241 ;  1  Camp.  JV.  P..  4, 
277 ;  1  Day's  Cas.  in  Error,  22  :  6  Ves.,  Jun.,  186 ;  ]3 
Id..  133;  Pothier,  art.  21 ;  Dig.,  50. 17,  47. 

THIS  cause  came  before  the  court  on  cer- 
tiorari  from  a  justice's  court.  The  suit 
below  was  a  special  action  on  the  case  against 
Upton,  for  "falsely  and  deceitfully"  recom- 
mending one  Daniel  Brown,  Jun.,  to  Vail,  as  a 
man  of  property,  whereby  Vail  was  induced 
to  give  credit  to  Brown,  and  afterwards  lost 
his  debt.  The  facts,  as  they  appeared  before 
the  justice  upon  the  trial,  were  as  follows  : 
Upton  had  a  judgment  bond  against  Brown, 
bearing  date  the  5th  of  March,  1808,  and  condi- 
tioned to  pay  $550.  On  the  10th  of  March, 
1808,  he  went  with  Brown  to  the  house  of 
Vail,  where  Brown  applied  for  goods  upon 
credit,  and  Vail  asked  Upton  as  to  the  sol- 


NOTK.— Fraud— False  affirmations  in  regard  to  the 
credit  of  a  third  party. 

A  fake  affirmation  as  to  the  credit  of  a  third  per- 
son,"whom  the  defendant  knew  at  the  time  to  be  in- 
solvent, whereby  the  plaintiff  was  induced  to  trust 
him  and  lost  his  debt,  is  a  good  cause  of  action. 
Boyd  v.  Browne,  6  Pa.  St.,  310;  Foster  v.  Swasey,  2 
Wood.  &  M.,  217 ;  Lang  v.  Lee.  3  Rand..  410 :  Hall  v. 
Bradbury,  40  Conn.,  32. 

Advice  rashly  and  indiscreetly  given,  but  not 
shown  to  be  deceitful,  is  not  sufficient.  Young  v. 
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vency  of  Brown  ;  and  Upton  said  he  was  good, 
and  as  good  as  any  man  in  the  county  for  that 
sum.  Vail  accordingly  trusted  him  with  goods, 
to  the  amount  of  $10,  and  took  his  note,  paya- 
ble the  first  of  October  following.  On  the  25th 
of  March,  1808,  Upton  caused  an  execution  to 
be  issued  on  his  judgment,  and  took  and  sold 
all  the  property  of  Brown  ;  and  among  which 
was  the  property  that  Brown  had  received  of 
Vail,  upon  the  credit  above  mentioned.  This 
was  confessed  by  Upton,  who  said  that  Brown 
had  no  property,  and  was  worth  nothing  ;  and 
that  he  had  taken  the  goods  which  Brown  re- 
ceived of  Vail,  and  had  a  right  so  to  do,  and 
would  do  so  again.  All  this  happened  before 
Brown's  note  fell  due.  Upon  these  facts,  the 
justice  gave  judgment  against  Upton. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

Deceit,  in  the  recommendation  of  Brown, 
182*]  was  the  gist  of  *this  action  ;  it  was  a 
conclusion  which  the  justice  was  to  draw 
from  the  facts  ;  and  I  think  the  facts  did  war- 
rant that  conclusion.  There  is  no  cause  to 
disturb  the  judgment  below,  on  the  ground 
that  it  is  not  supported  by  proof.  The  judg- 
ment of  the  justice  was  here  a  substitute  for 
the  verdict  of  a  jury,  and  the  facts  would  well 
have  justified  a  jury  to  have  drawn  the  in- 
ference of  a  premeditated  fraud.  But  one  of 
the  points  stated  on  the  point  of  the  plaintiff 
is,  that  this  action  will  not  lie  at  all,  with- 
out the  showing  some  note,  or  memorandum 
in  writing,  to  charge  the  party  ;  and  this  ob- 
jection was  made  at  the  trial  below. 

We  have  never  expressly  decided  in  this 
court  that  the  action  would  lie.  In  Ward  v. 
Center  (3  Johns.  Rep.,  271)  the  question  was  in- 
cidentally raised,  but  no  opinion  expressed  by 
the  court,  because  the  motion  in  that  case  was 
for  a  new  trial,  and  not  in  arrest  of  judgment. 
The  case  of  Paisley  v.  Freeman,  decided  in  the 
K.  B.  so  late  as  the  year  1789  (3  Term  Rep.,  51), 
is  the  first  direct  authority  in  the  English 
courts  in  support  of  the  action.  I  have  care- 
fully examined  the  reasoning  of  the  judges  in 
that  case,  and  in  the  subsequent  cases,  which 
go  to  question  or  support  the  soundness  of 
that  decision,  and  I  profess  my  approbation  of 
the  doctrine  on  which  it  was  decided.  The 
case  went  not  upon  any  new  ground,  but  upon 
the  application  of  a  principal  of  natural  justice, 
long  recogni/ed  in  the  law,  that  fraud  or  de- 
ceit accompanied  with  damage,  is  a  good 
cause  of  action.  This  is  as  just  and  perma- 
nent a  principle  as  any  in  our  whole  juris- 
prudence. The  only  plausable  objection 
to  it  is,  that  in  its  application  to  this  case 
it  comes  within  the  mischiefs  which  gave 


rise  to  the  statute  of  frauds,  and  that,  there- 
fore, the  representation  ought  to  be  in  writing. 
But  this,  I  apprehend,  is  an  objection  arising 
from  policy  and  expediency  ;  for  it  is  cer- 
tain that  the  statute  of  frauds,  as  it  now 
stands,  has  nothing  to  do  with  the  case.  The 
*case  of  Paisley  v.  Freeman  has  recei  ved[*  J  83 
a  decided  sanction,  by  a  succession  of  learned 
judges,  in  the  several  courts  of  Westminster 
Hall ;  and  I  observe  that  the  action  is  sus- 
tained without  contradiction  in  the  courts  in 
Connecticut.  (Eyre  v.  Duntfvrd,  1  East,  318  ; 
Haycraft  v.  Creasy,  2  East,  92  ;  Tapp  v.  Lee, 
3  Bos.  &  Pull.,  367  •  Harnar  v.  Alexander,  5 
Bos.  &  Pull.,  241  ;  1  Campbell's N.  P.,  4,  277; 
Wise  v.  Wttcox,  1  Day's  Cases  in  Error,  22.) 
In  one  of  the  cases  Sir  James  Mansfield  says, 
"I  am  far  from  wishing  to  sustain  an  action 
simply  upon  misrepresentation ;  but  there 
never" was  a  time  in  the  English  law  where  an 
action  might  not  have  been  maintained  against 
the  defendant  for  this  gross  fraud."  Lord 
Eldou  has,  indeed,  expressed  his  dissatisfac- 
tion with  the  case  of  Paisley  v.  Freeman  ;  and 
he  thought  that  the  statute  of  frauds  and 
perjuries  ought  to  be  applied  to  the  case. 
(Evans  v.  Bicknell,  6  Ves.,  Jun.,  186.)  He  is, 
undoubtedly,  a  very  respectable  authority  ; 
but  as  far  as  mere  authority  goes,  the  pre- 
ponderance is  vastly  on  the  other  side.  The 
courts  of  law  have  been  uniformly  against 
him  ;  and  even  his  successor,  Lord  Erskine, 
has  declared  himself,  in  the  strongest  terms,  in 
favor  of  the  suit.  "As  to  the  danger  from  a 
single  witness,"  he  observes,  "is  not  one  sufii- 
cient  for  conviction  of  a  capital  crime  V  That 
objection  goes  to  the  very  root  of  the  law, 
which  is  uniform  in  principal  and  practice, 
with  the  single  exception  of  the  case  of  per- 
jury, as  there  is  oath  against  oath.  The  case 
of  'Paidey  v.  Freeman,  therefore,  stands  upon 
the  clearest  principles  of  jurisprudence,  and 
has  no  connection  with  the  statute  of  frauds, 
which  applies  where  one  man  undertakes  for 
the 'debt  of  another."  (13  Ves.,  133.)  But, 
independent  of  the  English  cases,  I  place  my 
opinion  upon  the  broad  doctrine  that  fraud 
and  damage  coupled  together  will  sustain  an 
action.  This  is  a  principle  of  universal  law, 
and  I  consider  it  as  deserving  of  particular 
notice,  and,  in  a  question  *depending  [*18-4 
upon  general  principle,  as  adding  no  incon- 
siderable weight  to  the  accumulation  of  au- 
thority, that  the  same  doctrine  is  laid  down  by 
Pothier.  (Traite  du  contrat  de  inandat,  art. 
21.)  It  is  drawn  by  him  from  the  text  of  the 
civil  law,  where  it  is  supported  by  the  sanction 
of  Ulpian.  (Dig.,  50,  17,  47.)  Conxilii  iton 
frauditlentinulla  Migatio ext ',  rwleriim  tridoliixet 
mUidiliix  interttttit,  df  doloactio  competit.  "If," 
says  Pothier,  "you  had  only  recommended 
Peter  to  his  creditor  as  honest,  and  able  to 


Covell,  H  Johns.,  25;  Cropsey  v.  Kobinson,  5  N.  Y., 
LCK-  <>»»•.  20-  Si*  Marsh  v.  Fulker,  40  N.  Y..  MJ. 

/(  t*  not  iif-resiMi'i/  that  the  fdlxe  representations 
he  the  x<>lf  Inducement  to  the  xnlr.  If  without  them 
the  plaint  ill  would  not  have  parted  with  hit*  Rood*, 
it  is  sufficient.  Addlogton  v.  Allen,  11  Wend.,  881 ; 
Shaw  v.  Stine.  8  Doaw..  157. 

The  defendant's  liability  Is  not  nee»>«8arily  limited 
to  credits  Riven  at  the  very  time  of  the  representa- 
tions. It  is  for  the  jury  to  say  how  far  the  repre- 
sentations Influenced  subsequent  dealing-  /abris- 
kie  v.  Smith,  13  N.  Y..  :t5J.  See,  however,  I>e  Graves 
v.  Smith, :.'  Camp.,  5XJ. 

.,  6. 


Fraudulent  representations  need  not  be  in  writing 
to  !>••  actionable.  EwiiiH  v.  Calhoun,  T  Vt..  79. 

tf  a  thirty  undertake  tn  answer  <fin'tttlitn*n»  to  an- 
other's credit,  suppression  of  faets  within  his 
knowledge  may  make  him  liable.  Viele  v.  <ions,  51 
N.  Y.,  <£J4  ;  Devcx-  v.  llniii.il,  SI  \.  Y.,  4fC.  See  Ad- 
ilinirioii  v.  Allen,  11  Wend.,  381 ;  Kheem  v.  XaiiK"- 
tuek  \Vhi-H  Co.,  W  1'n.  St.,  IfiH. 

See.  >reiiertiJly,  Uean  v.  Wells,  W  llarb..  4«l ;  S.  C., 
xnh  nomine  Beun  v.  Kenway,  17  How.  I'r.,  (K);  Van 
llriiek  v.  Peyser,  4  Hob.,  514  ;  Frlsboev.  Fltzsimonds, 
:t  Hun.  (174  ;  Sllnjferland  v.  Dennett.  «  T.  A  C..  44H  ; 
06  X.  Y..  «11 ;  Glover  v.  Townsend,  :W  (Ja.,  DO. 
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pay,  this  was  but  advice,  and  not  any  obliga- 
tion ;  and  if  Peter  was  at  the  time  insolvent, 
you  are  not  bound  to  idemnify  the  creditor  for 
the  sum  which  he  loaned  to  Peter,  by  means 
of  your  advice,  and  which  he  has  lost.  Nemo 
ex  consilio  obligalur.  The  rule  is  the  same,  if 
the  advice  was  given  rashly  and  indiscreetly, 
without  being  duly  informed  of  the  circum- 
stances of  Peter,  provided  it  was  sincerely 
jriven.  Liberum  est  cuique  apud  se  explorare  an 
expediat  sibi  concilium.  But  if  the  recommen- 
dation was  made  in  bad  faith,  and  with 
knowledge  that.  Peter  was  insolvent,  in  this 
case  you  are  bound  to  idemnify  the  creditor." 
The  court  are,  accordingly,  of  opinion  that 
the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 25  Barb.,  33 ;  53  How.  Pr.,  266. 

Recommended  ion  of  credit.  Cited  in— 13  Johns.,  403; 
6  Cow.,  353;  11  Wend.,  402;  16  Wend.,  651 ;  2  Hall, 
298. 

Fraud  or  deceit  icit/i  damaacx,  good  cause  of  action. 
Cited  in— 13  Johns..  226;  19  Johns.  299;  7  Wend.,  21, 
235,385;  31  N.  Y..529;  40  N.  Y.,565;  50N.T.,  491;  2 
Wood.  &  M.,  257 ;  32  N.  J.  L.,  410;  34  N.  J.  L.,  297. 


185*]*JACKSON.  ex  dem.  DECKED ET  AL., 

v. 
MERRILL. 

J^ectment — Devise  by  will — Construction — Estate 
for  Life —  Vested  Remainder — Executory  De- 
vise—  Word  "  Estate  "  Sufficient  to  Pass  Fee. 

A,  by  his  last  will,  devised  as  follows:  "  Now,  for 
settling  my  temporal  estate,  &c.,  I  give  and  be- 
queath unto  my  three  daughters,  G.  W.  and  S.,  to 
each  of  them,  £35  apiece  ;  which  I  will  and  require 
my  three  sons  shall  pay,  out  of  my  fast  estate,  when 
it  shall  fall  into  their  hands ;  the  first  of  all,  1  leave 
my  loving  wife,  Anne,  the  sole  possession  of  all  my 
estate,  my  lands  and  goods  and  chattels,  which  she 
shall  enjoy  as  long1  as  she  shall  continue  my  widow  ; 
after  it  shall  fall  to  my  children,  I  will  and  require 
that  my  three  sons,  Joida,  William  and  John,  pay 
each  of  their  sisters  £35  a  piece,  as  soon  as  it  shall  fall 
into  their  hands ;  they  shall  pay  unto  each  sister,  as 
they  shall  come  of  age  ;  and  if  any  of  my  children 
die  before  they  shall  come  of  age,  their  part  shall  be 
equally  divided  among  the  rest,"  &c. 

Two  of  the  sons  died  under  age ;  and  one  of  the 
daughters  afterwards  died,  without  issue.  The  third 
son  also  died,  leaving  issue.  It  was  held  that  the 
wife  took  an  estate  for  life,  with  a  vested  re- 
mainder, in  fee,  to  the  sons :  that  the  devise  over  to 
the  surviving  children,  was  a  good  executory  de- 
vise ;  and  that  the  word  "children  "  included  both 
sons  and  daughters.  • 

The  word  "  estate  "  in  a  will  is  sufficient  to  pass  a 
fee.  If  land  be  devised  to  another,  with  directions 
to  him  to  pay  a  gross  sum  out  of  it,the  devisee  takes 
an  estate  in  fee,  without  any  other  words,  though 
the  sum  paid  does  not  amount  to  a  year's  rent  of 
the  land ;  and  though  the  payment  of  the  sum  is 
postponed,  it  makes  no  difference. 

Citations— 2  Bl.  Com.  108,  381 ;  3  Burr.,  618,  1623;  6 
Cruise's  Dig..  244,  250,  253,  254,  443 ;  Co.  Litt.,  245 ;  1 
Salk.,  276  ;  2  P.  Wins.,  524  ;  2  T.  R.,  658 ;  Co.  Litt.,  9 
h  ;  5  T.  R.,  561 ;  1  Wils.,  106. 

This  was  an  action  of  ejectment,  for  lands  in 
Richmond  County.  The  declaration  con- 
tained joint  and  several  demises,  from  Rich- 
ard Decker  and  his  wife,  John  Merrill,  Richard 
Merrill  and  Anne  Merrill,  as  lessors  of  the 
plaintiff. 

This  cause  was  tried  at  the  Richmond  Cir- 
cuit, on  the  26th  of  May,  1809,  before  Mr. 
Justice  Spencer.  The  lessors  claimed  title 
under  the  will  of  John  Decker,  deceased,  who 
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was  the  father  of  the  husband  of  the  defend- 
ant, Anne  Merrill,  who  was  in  possession,  and 
claimed  to  hold  under  the  same  will. 
The  will  was  dated  the  14th  of  April,  1753. 
The  parts  material  in  the  present  case  were  as 
follows  : 

-  "  Now,  for  the  settling  my  temporal  estate, 
and  such  goods  and  chattels,  and  debts,  as  it 
has  pleased  God,  far  above  my  deserts,  to  be- 
stow upon  me,  I  do  order,  give,  and  dispose, 
in  the  manner  and  form  following,  that  is  to 
say,first,I  will  that  all  those  debts  and  dues  that 
I  owe,  in  right  or  conscience,  to  any  manner  of 
person  or  persons  whatsoever,  shall  be  well 
and  truly  paid,  or  ordered  to  be  paid,  within  a 
convenient  time  after  my  decease,  by  my  ex- 
ecutors hereinafter  named  ;  then  I  give  and 
bequeath  unto  my  three  daughters,  Gartey, 
and  Winte,  and  Sarah,  to  each  of  them  thirty- 


five  pounds  apiece,  which  I  require  my  three 
sons  shall  pay  out  of  my  fast  *estate,  [*186 
when  it  shall  fall  into  their  hands.  The  first 
of  all,  I  leave  my  loving  wife,  Anne,  the  sole 
possession  of  all  my  estate,  my  lands,  and  my 
goods  and  chattels,  which  she  shall  enjoy  so 
long  as  she  shall  continue  my  widow  ;  after  it 
shall  fall  to  my  children.  I  will  and  require  that 
my  three  sons,  Joida,  and  William,  and  John, 
pay,  each  of  them,  to  each  of  their  sisters, 
thirty -five  pounds  apiece,  as  soon  as  it  shall 
fall  into  their  hands,  they  shall  pay  unto  each 
sister,  as  they  shall  come  of  age  :  and  if  any 
of  my  children  die  before  they  shall  come  of 
age,  their  part  shall  be  equally  divided  among 
the  rest ;  and  as  to  my  movable  estate,  I  will 
and  require  that  it  be  equally  divided  amongst 
all  my  children,  only  with  this  reserve,  that 
my  oldest  son,  Joida,  shall  have  five  pounds 
above  the  rest,  for  his  birthright ;  and  if  my 
sons  shall  incline  to  keep  the  laud,  and  shall 
not  have  the  ready  money  to  pay,  they  have 
four  years  to  pay  this  money  in,  with  paj'ing 
at  five  per  cent,  if  they  cannot  pay  it  before  ; 
and  if  they  pay  not  within  or  at  the  end  of 
four  years,  then  they  shall  pay  lawful  inter- 
est." And  for  the  performance  of  the  will,  he 
nominated  his  wife,  and  Jacob  Rozzers,  exec- 
utors. 

It  was  proved,  on  the  part  of  the  plaintiff, 
that  the  testator  died  soon  after  the  execution 
of  the  will;  that  the  widow  of  the  testator  died 
within  twenty  years,  in  possession,  and  that 
William  Merrill,  the  husband  of  the  defendant, 
worked  the  place  for  her,  on  shares,  until  a 
few  years  before  her  death.  It  was  further 
proved  that  Joida  and  John,  two  of  the  sons  of 
the  testator,  died,  under  age,  before  the  war; 
that  William,  the  third  son,  who  married  the 
defendant,  had  four  children,  and  died,  leav- 
ing the  defendant  in  possession  of  the  prop- 
erty. 

Gartey,  one  of  the  daughters,  arrived  at  full 
age,  was  married,  and  bad  issue,  six  children, 
four  of  whom  are  now  living,  and  are  lessors 
of  the  plaintiff  in  the  cause. 

*Wiute,  another  daughter,  is  now  [*187 
living,  and  married  to  Richard  Decker,  anoth- 
er of  the  lessors;  Sarah,  the  youngest  daughter, 
died  under  age,  without  issue,  after  Joida  and 
John. 

The  plaintiff,  on  this  evidence,  insisted  that 
by  the  above  will  an  estate  for  life  was  limited 
to  the  widow,  with  a  vested  remainder  in  fee- 
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simple,  to  the  three  sous  upon  condition  sub- 
sequent of  their  attaining  respectively  the  age 
of  twenty-one  years  ;  and  that  three  of  the 
children,  to  wit,  Joida,  John  and  Sarah,  hav- 
ing died  under  age,  the  lessors  of  the 
plaintiff  were  entitled  to  a  proportion  of  their 
shares. 

The  defendant  offered  no  evidence,  and  the 
judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  six  cents  damages,  and  six 
cents  costs,  reserving  the  question  upon  the 
construction  of  the  will  for  the  decision  of  the 
court. 

Mr.  Colden.  for  the  plaintiff.  By  the  will 
the  wife  of  the  testator  took  an  estate  for  life, 
with  a  vested  remainder  to  the  three  sons,  in 
fee,  with  a  limitation  over,  by  way  of  execu- 
tory devise,  to  the  surviving  children.  The 
shares  of  the  two  sons,  who  died  under  age, 
went  to  the  four  surviving  children  in  equal 
proportions ;  and  on  the  death  of  the 
daughter  of  Sarah,  her  share  went  to 
the  three  surviving  children  in  equal  propor- 
tions. 

The  words  of  the  will  arc,  "I  leave  my 
loving  wife,  Anne,  the  possession  of  all  my 
estate,  my  lands,  and  goods,  and  chattels, 
which  she  shall  enjoy  as  long  as  she  remains 
my  widow ;  after  it  shall  fall  to  my  children," 
&c. 

Though  there  are  no  words  of  perpetuity  or 
inheritance ;  yet,  when  it  appears  to  be  the 
intention  of  the  testator  to  dispose  of  his 
whole  estate,  it  amounts  to  a  devise  in  fee. 
(Cruise's  Dig.,  tit.  38,  ch.  11,  sees.  22,  23,  and 
the  authorities  there  cited.)  The  word 
''  estate  "  supplies  the  want  of  words  of  in- 
heritance. (Cruise's  Dig.;  tit.  38,  ch.  11,  sees. 
25,  39,  40,  41,  42  ;  2  Bl.  Com.,  108,  by  Christ.. 
note  4.)  Again,  the  testator's  charging  the 
188*]  *land  with  the  payment  of  thirty-five 
pounds  to  each  of  his  three  daughters,  shows 
liis  intention  to  devise  a  fee  (Harg.  Co.  Litt., 
9,  bk.  2  ;  Bl.  Com.,  Chr.,  note  4),  and  it  makes 
no  difference  though  the  the  payment  of  the 
sums  charged  is  postponed.  (Cruise's  Dig,, 
tit.  38,  ch.  11,  sees.  49,  50-58.) 

Next,  as  to  the  devise  over  :  This  is  good 
by  way  of  executory  devise,  and  the  remain- 
der became  vested  in  the  surviving  children. 
And  it  makes  no  difference,  in  the  case  of  a 
devise,  though  two  of  the  children  died  in  the 
lifetime  of  the  widow.  (Cruise's  Dig.,  38,  ch. 
17,  sees.  1,  2,  3,  4,  7;  Fosdick  v.  Comfll,  1 
Johns.  Rep.,  440  ;  Wimpte  v  Fonda,  2  Johns. 
Hep.,  288  ;  D<x  v.  Protoo«t,  4  Johns.  Hep.,  81.) 
Mr.  Fearne  lays  down  the  rule  that  the  present 
capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  and  not  the 
certainty  that  the  estate  limited  in  remain 
dcr  determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  contingent. 
(Fearne  on  Remainders,  6  cd.,  p.  328.  368  ;  2 
Fearne,  11),  Executory  Devises.) 

Mr.  Hiker,  contra.  There  are  no  express 
words  of  devise  to  the  sons.  The  words  ap- 
ply only  to  the  wife.  There  is  no  devise  in 
fee  to  any  person.  If  the  sons  take,  it  can 
only  be  by  implication.  A  devise  to  the  hcir- 
at-law,  after  tin*  dentil  of  a  third  person,  gives 
no  estate  bv  implication  to  such  third  person. 
(4  Bac.  Abr.,  288,  291;  Leg.  and  Dev.,  G.) 
But  if  any  estate  was  given  to  the  sons,  it  was 
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not  necessarily  an  estate  in  fee.  In  order  to 
pass  an  estate  in  fee.  there  must  he  either 
words  clearly  showing  the  intent  of  the  testa- 
tor to  give  all  his  estate,  or  a  charge  upon  the 
estate  exceeding  the  annual  value.  (3  Burr 
1533,  1618;  2  Vern.,  106;  Cowp.,  352.)  In 
the  case  of  Wimple  v.  Fonda  (2  Johns.  Rep., 
288),  there  was  an  express  devise  to  the  son, 
and  to  his  heirs  and  assigns  forever. 

The  sons,  in  this  case,  were  bound  to  pay 
the  legacies,  only  in  case  the  estate  came  into 
their  hands ;  and  it  could  not  come  to  them 
until  after  the  death  of  the  mother.  It  was 
not  a  vested  remainder  in  fee  ;  but,  at  most, 
an  estate  for  life.  That  there  are  not  words 
in  this  will  sufficient  to  give  an  estate  in  fee, 
will  be  evident  from  the"  numerous  authori- 
ties. (1  Term  Rep.,  411  ;  2  Term  Rep.,  651  ; 
3  Term  Rep.,  356  ;  5  Term  Rep.,  558 ;  6  Term 
Rep.,  610;  8  Term  Rep.,  64,  503;  1  Bos.  & 
Pull.,  30;  Cowp.,  355.) 

*The  daughters  were  entitled  to  no  [*189 
share  in  the  estate  ;  for  the  testator  gives  each 
of  them  thirty-five  pounds,  to  be  paid  to  them 
when  the  estate  falls  into  the  hands  of  his 
sons,  evidently  showing  his  intention  that  the 
whole  should  go  to  his  sons.  There  are  no 
words  which  can  give  the  daughters  an  estate 
in  fee,  or  for  life  ;  and  they  are  not  charged 
with  the  payment  of  any  legacies. 

Again,  the  will  ought  not  to  be  construed  so 
as  to  disinherit  the  heir-at-law.  In  Denn  v 
Miller  (5  Term  Rep.,  563),  Grose,  «/.,  says, 
"  the  rule  is  clear,  that  the  heir-at-law  is  not 
to  be  disinherited,  unless  the  devisor's  inten- 
tion to  disinherit  him  can  be  collected  from 
the  words  of  the  will."  And  in  Doe  v.  Bvck- 
ner  (6  Term  Rep.,  612),  Lord  Kenyon  held 
that  where  there  are  no  words  in  a  will  to 
disinherit  the  heir  at-law,  the  title  of  the  heir 
must  prevail.  And  the  heir-at-law  is  not  to  be 
disinherited  by  any  implication,  but  such  a 
one  as  is  necessary.  (12  Mod.,  596  ;  4  Term 
Rep.,  91.) 

Mr.  S.  Jones,  Jun.,  in  reply,  observed  that 
the  intention  of  the  testator  to  devise  his 
whole  estate  was  too  clear  to  be  the  subject  of 
argument.  It  is  not  necessary  that  the  charge 
on  the  estate  should  be  equal  to  the  annual 
value,  unless  it  is  made  payable  out  of  the 
rents. 
From  what  had  been  already  cited  from 

'  Fearne's    Essay    on    Contingent"  Remainders 

i  and  Executory    Devises,    it    was    clear    that 
this  was  a  vested  remainder.     The  person  was 
designated  ;  and  the  event  was  death. 
The  testator  says,  after  the  death  of  his  wife 

I  his  estate  is  to  go  to  his  children.  The  word 
"  children  "  includes  sons  and  daughters  ;  and 
if  any  estate  goes  to  the  daughters,  it  is  u  re- 
mainder in  fee.  The  estate  passes  over, 

iso  as  to  be  equally  divided  among  the  chil- 
dren. 

THOMPSON.  J.,  delivered  the  opinion  of  the 
1  court  : 

The  lessors  of  the  plaintiff  claim  title  to  the 

premises  in  question,  under  the  will  of  John 

Decker,  deceased,    bearing  *date  the   [*11M> 

14th  of  April,  1758.     From  this  will,  although 

I  inartificially  drawn,   it   is    clearly  to  be    col- 

i  lected  that  the  intention  of  the  testator  was  to 

give  to  his  wife  the  use  of    all  his  estate,  real 
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and  personal,  during  her  widowhood  ;  after 
which,  his  three  sons  were  to  take  the  real 
estate,  charged  with  the  payment  of  thirty- 
live  pounds  to  each  of  his  three  daughters  ; 
his  personal  estate  to  be  equally  divided 
amongst  all  his  children.  And,  that  if  any  of 
his  children  should  die  before  arriving  at 
twenty-one  years  of  age,  their  share  should  be 
equally  divided  .imong  the  survivors. 

Such  being,  as  I  conceive,  the  general  object 
of  the  testator,  in  the  disposition  of  his  estate, 
this  object  must  be  carried  into  effect,  if  he 
has,  in  his  will,  adopted  a  language,  which,  in 
judgment  of  law,  is  sufficient  for  that  pur- 
pose. From  the  case,  it  appears  that  two  of 
the  sons  died  under  age,  after  which  one  of 
the  daughters  also  died  under  age  ;  another  of 
the  daughters,  and  the  children  of  the  third 
(who  is  now  dead),  are  lessors  of  the  plaintiff 
claiming  under  the  clause  in  the  will  relative 
to  the  surviving  children.  To  this  claim  sev- 
eral objections  have  been  raised  and  argued. 

The  first,  and  principal  one  is,  that  by  the 
will,  the  real  estate  is  not  devised  in  fee  to  any 
person. 

According  to  the  settled  construction  of 
wills,  those  technical  words  are  not  required 
in  a  devise,  which  in  a  deed  are  deemed  abso- 
lutely necessary.  The  intention  of  the  testator 
is  to  be  curried  into  effect,  if  sufficiently  de- 
clared, however  defective  the  language  may 
be.  Words  of  inheritance  are  not  necessary,  in 
order  to  convey  a  fee.  An  estate  will  pass  by 
mere  implication,  without  any  express  words 
to  direct  its  course ;  as,  when  a  man  devises 
land  to  his  heir-at-law,  after  the  death  of  his 
wife.  Here,  though  no  estate  is  given  to  the 
wife,  in  express  terms,  yet  she  shall  have  an 
estate  for  life,  by  implication.  (2  Bl.  Com., 
381.)  So,  in  the  will  before  us,  the  devise 
191*]  *to  the  sons  is,  "I  will  and  require, 
that  my  three  sons  shall  pay,  out  of  my  fast 
estate,  when  it  shall  fall  into  their  hands,  "cer- 
tain sums  to  his  daughters.  This,  when  ex- 
plained by  the  clause  which  gives  all  his  es- 
tate to  his  wife,  during  her  widowhood,  shows 
conclusively  that  the  intention  of  the  testator 
was,  that  upon  the  death  or  marriage  of  his 
widow  the  real  estate  should  go  to  his  three 
sons.  Although  there  are  no  technical  words 
of  inheritance  used,  yet  such  language  is 
adopted  as  has  been  repeatedly  adjudged  suf- 
ticient  to  convey  an  estate  in  fee.  When  the 
introductory  clause  prefixed  to  a  devise  of  real 
estate  shows  that  the  testator  intended  to  part 
with  his  whole  interest,  the  subsequent  words 
will,  if  possible,  be  construed  so  as  to  pass  an 
estate  in  fee,  to  prevent  an  intestacy  as  to  any 
part  of  his  property.  (3  Burr.,  1618  ;  6  Cruise's 
Dig.,  244.)  The  testator  here,  begins  his  will 
in  these  words:  "And  now,  for  settling  my 
temporal  estate,  and  such  goods  and  chat- 
tels, &c.,  I  do  order,  give,  and  dispose,  in  the 
manner  following,"  clearly  showing  an  inten- 
tion to  dispose  of  his  whole  interest  in  all  his 
estate.  He  then,  by  implication,  devises  to  his 
three  sons  his  fast  estate.  The  word  "estate" 
signifies  such  an  interest  as  the  tenant  has  in 
the  land  ;  so  that  if  a  man  grant  all  his  estate 
in  a  piece  of  land  to  A  and  his  heirs,  every- 
thing which  he  possibly  can  grant  will  pass 
thereby.  (Co.  Litt.,  345  ;  6  Cruise's  Dig.,  244.) 
And  it  has  been  long  since  established,  by  an- 
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alogy,  from  this  principle,  that  in  a  will  the 
words  "all  my  estate"  pass  a  fee-simple.  A 
devise  of  all  one's  real  estate,  says  Lord  Holt, 
comprehends,  not  only  the  thing  itself,  but  the 
interest  in  it.  The  primary  signification  of  the 
word  "estate"  refers  rather  to  the  interest  than 
the  subject ;  and  in  all  cases,  both  at  law  and 
in  equity,  when  the  question  has  arisen,  it  has 
been  held  that  the  word  "estate"  in  a  will  was 
sufficient  to  convey  a  fee.  (1  Salk.,  276  ;  2  P. 
Wms.,  524,  and  cases  cited  in  the  note;  6 
Cruise's  Dig.,  250  ;  2  Term  Rep.,  658.) 

*But  the  charge  upon  the  real  estate  [*1O2 
of  thirty-five  pounds,  to  be  paid  to  each  of  the 
daughters,  puts  the  question  beyond  a  doubt. 
For  it  is  a  rule  well  settled  in  the  construction 
of  wills,  that  if  a  person  devises  land  to  anoth- 
er, with  directions  that  the  devisee  shall  pay  a 
gross  sum  out  of  it,  the  devisee  shall  take  an 
estate  in  fee,  without  any  other  words,  though 
the  sum  to  be  paid  should  not  amount  even  to 
a  year's  rent  of  the  land.  This  construction  is 
founded  on  the  principle  that  a  devise  of  land 
shall,  in  all  cases,  be  intended  for  the  benefit 
of  the  devisee  ;  and  if  a  devisee,  in  cases  of 
this  kind,  was  only  to  take  an  estate  for  life, 
he  might  die  before  he  had  received  from  the 
land  the  gross  sum  he  had  paid,  and  so  be  a 
loser  by  the  devise.  (Co.  Litt.,  9  b;  2  Bl.  Com., 
108,  note  4,  by  Christian  ;  6  Cruise's  Dig. ,  253, 
254.)  Lord  Mansfield  (3  Burr. ,  1623)  says,  let  the 
sum  charged  upon  the  devise  be  ever  so  small, 
it  shall  give  a  fee ;  but  if  it  be  made  payable 
out  of  the  annual  profits  it  is  otherwise.  Lord 
Kenyon,  in  the  case  of  Moor  v.  Miller  (5  Term 
Rep.,  561),  although  he  seems  to  regret  the  lib- 
erally with  which  wills  have  been  construed,  in 
order  to  further  the  intention  of  the  testator, 
recognizes  the  same  rule,  in  its  fullest  extent. 
He  says,  where  a  devisee  is  directed  to  pay  an 
annual  rent-charge,  or  a  solid  sum  to  another 
person,  out  of  the  estate  devised,  it  has  been 
properly  decided  that  the  devisee  should  take 
a  fee,  because  he  might  be  a  loser,  unless  the 
estate  in  his  hands  were,  at  all  events,  suffi- 
cient to  enable  him  to  bear  those  charges  ;  and 
he  admits,  that  where  the  word  "estate"  occurs 
in  a  will,  that,  ex  m  termini,  it  passes  a  fee. 
This  payment  of  the  legacy  to  the  daughters, 
being  postponed  until  the  death  of  the  widow, 
can  make  no  difference.  No  such  distinction 
is  to  be  found  in  any  of  the  cases.  It  is  the 
charge,  and  not  the  payment,  which  is  looked 
to,  for  the  purpose  of  discovering  the  intention 
of  the  testator.  The  payment  *is  not  [*1!)3 
made  a  condition  precedent,  nor  did  the  post- 
ponement of  the  time  of  payment  alter  the  nat- 
ure of  the  estate,  or  prevent  it  vesting  in  the 
sons.  They  took  it  subject  to  this  charge. 

If  an  estate  in  fee  is  devised  to  the  sons, 
there  can  be  no  doubt  but  the  devise  over  to 
the  surviving  children  is  a  good  executory  de- 
vise. The  case  of  GuUiver  v.  Wicket  (1  Wils. , 
106)  is  somewhat  analogous,  though  much 
stronger  than  the  one  before  us.  The  devise 
over,  which  was  there  held  good,  was  after  a 
contingent  remainder.  The  testator  devised 
lands  to  his  wife  for  life,  and  after  her  death 
to  such  child  as  she  was  then  supposed  to  be 
pregnant  with,  and  to  the  heirs  of  such  child 
forever ;  provided,  that  if  such  child  should 
die  before  the  age  of  twenty-one  years,  leav- 
ing no  issue  of  its  body,  the  reversion  should 
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go  to  another.  Lord  Chief  Justice  Lee  held 
that  this  was  a  good  devise  to  the  wife,  with  a 
contingent  remainder  to  the  child  in  fee,  and  a 
devise  over,  which  was  an  executory  devise ; 
and  if  the  contingency  of  a  child  never  hap- 
pened, then  the  last  devise  was  to  take  effect 
upon  the  death  of  the  wife.  So,  in  this  case, 
the  devise  is  to  the  wife  during  her  widow- 
hood, with  a  remainder  in  fee  to  the  sons,  pro- 
vided they  arrived  to  full  age,  and  on  that 
event  not  happening,  then  a  devise  over  to  the 
surviving  children.  (6  Cruise's  Dig.,  443.) 

It  is  said,  however,  that  the  testator,  by  the 
term  "children,"  as  used  in  the  will,  intended 
his  sons  only,  so  that  the  daughters  are  not  in- 
cluded among  the  executory  devisees.  I  see 
nothing  in  the  will  to  warrant  this  construc- 
tion. The  term  is  general,  applying  as  well  to 
the  daughters  as  sons.  "If  any  of  my  children 
die  before  they  shall  come  of  age,  their  part 
shall  be  equally  divided  among  the  rest."  This 
clause  follows  immediately  after  the  provision 
for  the  daughters,  and  it  would  be  a  forced 
and  unnatural  construction  to  apply  it  to  the 
sons  only.  It  was  argued  by  the  defendant's 
counsel,  in  aid  of  this  construction,  that  the 
testator,  by  the  term  "children,"  intended 
194*]  *the  sons  only,  in  that  part  of  the  will 
which  says,  "after  it  shall  fall  to  my  children." 
This  I  apprehend  to  be  a  mistake  ;  "children" 
there  applies  to  the  sons  and  daughters,  having 
reference  to  the  time  when  they  were  to  come 
to  the  possession  of  his  estate,  personal  as  well 
as  real.  It  immediately  follows  the  devise  to 
his  wife  of  his  whole  estate,  during  her  wid- 
owhood. Nor  can  there  be  any  doubt  but  that 
the  devise  over  conveys  an  estate  in  fee.  The 
terms  "their  part"  necessarily  refers  to  the  es- 
tate, or  interest  before  devised,  and  the  ulteri- 
or devise  was  clearly  intended  to  be  as  exten- 
sive as  the  antecedent  devise. 

We  are  therefore,  of  opinion  that  the  lessors 
of  the  plaintiff  are  entitled  to  recover,  as  exe- 
cutory devisees,  their  proportion  of  the  prem- 
ises in  question,  according  to  the  distribution 
in  the  will. 

Judgment  for  the  plaintiff  accordingly . 

Cited  in-11  Johns.,  348 ;  13  Wend.,  584 ;  17  Wend.. 
398;  30  Wend.,  446;  37  X.  Y.,  49  :  2  Barb.,  132;  14 
Barb.,  529;  4  Trans.  App.,  419;  34  Hun,  439. 


DOOLIN  v.  WARD. 

&U>'  at  Public  Auction — Agreement  by  Two 
Parties  not  to  BUI  againxt  Each  Other — Pur- 
chase by  One  under  such  Agreement  Void — 
Public  Policy. 

Certain  articles  being  advertised  for  sale  at  pub- 
lic auction,  which  A  and   I!  wen-  desirous  to  pur- 


chase ;  it  was  agreed  between  them  that  they  would 
not  bid  against  each  other,  but  that  A  should"  buy 
the  articles,  and  afterwards  divide  the  same  equally 
with  B.  A  made  the  purchase,  but  refused  to  deliver 
B  the  one  half  of  the  goods.  In  an  action  brought 
by  B  against  A,  to  recover  one  half  of  the  profits  of 
the  purchase,  it  was  held  that  the  agreement  was 
without  consideration  and  void ;  and  against  pub- 
lic policy. 

IN  ERROR,  on  certiorari  from  the  Justice's 
Court,  in  New  York. 

The  return  stated  that  Ward  suedDoolin,  by 
warrant,  and  declared  against  him  for  a  breach 
of  contract,  to  his  damage  $50.  Doolin  plead- 
ed the  general  issue,  with  notice  of  a  set-off. 
Upon  the  trial  Ward  proved  that  on  the  10th 
day  of  July,  1809,  certain  articles  being  about 
to  be  sold,  at  the  navy  yard  at  Brooklyn,  by 
*auctipn ;  and  both  defendant  and  [*19o 
plaintiff  being  anxious  to  purchase,  it  was 
agreed  between  them,  that  Ward  would  not 
bid  against  Dooliu,  and  that  Doolin  should 
buy  in  the  articles,  and  that  they  should  after- « 
wards  divide  the  same  equally.  That  Doolin 
accordingly  purchased  a  quantity  for  $225 ; 
and  the  plaintiff  disposed  of  one  half  of  his 
right  in  the  purchas°  to  a  third  person.  The 
articles  were  worth  at  the  time  $400,  and 
Doolin  afterwards  refused  to  deliver  one  half 
of  the  articles  to  Ward,  who  tendered  to  a 
clerk  of  the  plaintiff's  in  his  store  a  fourth  of 
the  purchase  money.  In  the  suit  he  demanded 
half  of  the  profits  of  the  purchase,  amounting 
to  $58.50 ;  but  in  fact  claimed  onlv  $50. 
Doolin  proved  Ward  indebted  to  him  $23.64  ; 
and  judgment  was  given  for  the  plaintiff  for 
$50. 

Per  Uuriam.  The  contract  declared  on  was 
without  consideration  and  void.  It  was  also 
against  public  policy,  and  tended  injuriously 
to  affect  the  character  and  the  value  of  sales  at 
auction.  The  judgment  below  must  be  re- 
versed. 

VAN  NESS,  J.,  said  he  concurred  in  the  opin- 
ion of  the  court  on  the  single  point,  that  this 
was  a  nudumpactum. 

Judgment  reversed. 

Modifled-15  How.  (U.  S.),  519. 

Distinguished— «  Johns.,  305. 

Cited  in-H  Johns.,  444 ;  13  Johns.,  115 ;  4  Cow.,  732; 

5  Denio,  442 ;    1  Paige,  148 ;  3  N.  Y.,  130  ;  4  N.  Y.,  456 ; 

06  N.  Y.,  292 ;   2  Lans.,  344  ;    5  Lans.,  357  ;  6  Barb.,  77  ; 
3  Rob.,  41«$ ;  21  Wall.,  449 :  3  Wood.  &  M.,  491 ;  1  Curt., 
34ti:  1  Me  Lean,  300;  2  Me  Lean,  277;  Hemp.,  53. 


BARKER  AND  KNAPP  v.  MILLER. 

Seizure  of  Good*  by  Officer  under  Execution — 
Gitod*  Taken  by  Third  Party — Action  of  Tres- 
pax*  />>/  Officer — Posnexsion . 

In  an  action  of  trespass    brought  by  an  officer 
who  huil  seized  goods  under  un  execution  ttguinst  a 


NOTE.— .Srtte*  at  auction—  Affrccmentx  wit  to  bid- 
When  roia. 

An  (Hfrrftnrnt  lietiiven  tiro  biiliifr*  not  to  bid 
against  each  other  and  for  a  di vision  of  the  pro|>- 
erty,  Vitiates  a  sale  and  the  title  to  land  acquired 
therefrom.  Loyd  v.  Malooe,  23  111.,  43;  Worton  v. 
Hlnkle,  20  Mo.,  290. 

See  Martin  v.  Kanlett.5  Kich.  (S.  C.»,  541. 

An  nxiuH-idtlon  <if  ituliriilnal*  formed  for  thcmir- 
pose  of  bidding  at  a  suit-  by  auction  may  lawfully 
bid  at  such  sale,  unless  forincd  for  the  ptirprew  of 
shutting  out  competition.  K<>ariiey  v.  Taylor,  15 
How.  (U.S.).  4»4. 

Tlie  mere  attempt  of  n  imrrhamr  of  projMTty  ut 
a  public  sale  to  prevent  another-pcrson  from  bid- 
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ding  for  it.  will  not  render  the  purchaser  invalid  as 
against  public  policy.  To  have  this  effect  the  at- 
tempt must  have  been  successful.  Haynfsv.  Crutch- 
field,  7  Ala.,  1K». 

A  tiblilfi'  for  a  pu/ifi'r  contmrt  paid  another  to 
withdraw  his  bid.  The  transaction  was  held  mnlitm 
in  xr,  ami  that  upon  his  failure  to  get  the  contract, 
lit-  could  not  recover  back  the  money.  Sharp  v. 
Wright,  35  llarb.,  236. 

H'/ir/r  lira  imiiir*  <irc  fiiiMmy  <i#  aotntufora  tliinl, 
an  agreement  that  one  should  not  bid,  held  not  to 
vitiati-Hnle.  Allen  v.  Stephanes,  18  Tex..  668.  See, 
ftirthi-r.  Mecch  v.  Dennett.  Hill  &  D.  Sup..  191  ; 
Jones  v.  ("arswell,  3  Johns.  Cas..  2!i;  Thompson  v. 
Davis.  13  Johns.,  112. 
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third  person  for  taking  them  away,  it  was  held  that 
the  possession  of  the  officer,  by  virtue  of  the  execu- 
tion, was  sufficient  to  enable  him  to  maintain  tres- 
pass or  trover ;  and  that  proof  of  the  seizure,  by 
virtue  of  the  execution  was  sufficient,  without  pro- 
ducing: the  judgment. 

Citations-2  Saund.,  47 ;  7  T.  R.,  12. 

IN  ERROR,   on  certwran  from  a  justice's 
court. 

The  return  stated  that  Miller  sued  Barker 
and  Knapp.  Barker  was  personally  served 
196*]  with  the  summons,  and  *Knapp  by  a 
copy.  Barker  appeared,  but  Knapp  did  not. 
Miller  declared  against  both  defendants  ;  for 
that  he  being  a  constable,  and  possessed  of  cer- 
tain articles  of  furniture,  to  the  amount  of 
$25,  which  he  had  seized  on  an  execution, 
against  James  Caswell,  the  defendants  took 
and  converted  them.  Barker  appeared  and 
pleaded  by  attorney.  Issue  was  joined  before 
the  justice.  The  plaintiff  produced  two 
.  executions,  by  virtue  of  which  he  had  seized 
the  property.  This  proof  was  objected  to, 
unless  he  also  produced  the  judgment ;  but  the 
proof  was  admitted.  The  plaintiff  proved 
that  he  had  seized  the  property,  and  left  it 
with  Caswell ;  and  that  the  defendants  had 
taken  it  away,  after  being  forbidden.  The 
justice  save  judgment  for  the  plaintiff  for 
$4.19. 

Per  Curiam.  The  plaintiff  below  brought 
trespass  against  strangers,  for  taking  goods 
out  of  his  possession  ;  and  it  was  sufficient  for 
him  to  show,  as  against  them,  that  he  had 
taken  the  goods  into  his  possession  by  process 
of  execution.  The  possession  so  acquired  was 
enough  to  maintain  trespass  or  trover  against 
a  third  person,  for  taking  them  away  without 
right  or  authority.  (Wilbraham  v.  Snow,  2 
Saund.,  47.)  After  the  seizure  under  the 
execution,  the  goods  were,  in  judgment  of  law, 
in  possession  of  the  constable,  as  against  a 
wrong-doer  ;  and  Caswell,  with  whom  he  had 
left  the  goods  for  safe  keeping,  was  no  more 
than  his  servant.  (7  Term  Rep.,  12,  Grose,  J.) 
Proof  of  the  seizure  was  enough,  without  pro- 
ducing the  judgment.  The  rule  that  the 
officer  must  show  a  judgment  does  not  apply 
when  sued  in  trespass  by  a  stranger. 

This  being  the  only  point,  or  error,  stated 
by  the  plaintiff  in  error,  the  judgment  below, 
which  appears  to  be  only  against  the  defend- 
ant below  who  appeared,  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 7  Johns.,  33 ;  1  Cow.,  332:  7  Cow.,  297;  8 
Wend.,  447 ;  10  Wend.,  166,  322 :  12  Wend.,  75 ;  13 
Wend.,  147,  299;  16  Wend.,  352,  569;  9  N.  Y.,  174;  14 
N.  Y.,  281 ;  4  Hun ,  730 ;  6  Barb.,  80 ;  3  Cranch  C.  C., 
256. 


197*]  *SMITH,  ex   dem.  TELLER   ET  AL., 

V. 

BURTIS  AND  WOODWARD. 

Efieciment — Doctrine  of  Disseisin —  What  Disseisin 
will  Cast  a  Descent  so  as  to  ToU  an  Entry — 
Disseisin  in  Fact — Mere  Entry. 

A  disseisin  which  will  cast  a  descent,  so  as  to  toll 
an  entry,  must  be  a  disseisin  in  fact,  by  which  the 
rightful  owner  has  been  expelled  by  violence,  or  by 
some  act  which  the  law  regards  as  equivalent  in  its 
effects. 
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A  mere  entry  upon  the  land  of  another  is  no  dis- 
seisin :  and  where  the  plaintiff  in  ejectment  rests  on 
a  right  by  descent  cast,  he  must  prove  a  tortious 
entry  and  expulsion  of  the  true  owner  ;  or  that  the 
entry  was  not  congedble. 

Citations—  Litt.,  sec.  385,  386  ;  Co.  Litt.,  238  a  : 
Stat.  32  Hen.  VIII.,  ch.  33;  Litt.,  sec.  279;  Co.  Litt., 
3  b.  18  h,  153  ft,  181  a  ;  Cro.  Jac.,  685  ;  1  Salk.,  246,  H.  2  ; 
1  Burr.,  109  ;  1  Leon.,  209. 


was  an  action  of  ejectment,  brought 
-L  to  recover  the  possession  of  a  house  and 
lot  of  land,  in  the  city  of  New  York.  The 
cause  was  tried  at  the  sittings,  held  in  the  city 
of  New  York  the  12th  of  June,  1809,  before 
Mr.  Justice  Spencer. 

The  plaintiff  proved  that  Isaac  Teller  enter- 
ed into  possession  of  the  premises  in  question 
about  the  year  1765,  and  erected  a  house  there- 
on, in  which  he  lived,  with  his  family,  from 
1765  to  1775,  when  he  died  in  possession.  At 
the  time  of  his  death,  he  left  five  children, 
John,  his  eldest  son,  and  heir-at-law,  Henry, 
his  second  son,  one  of  the  lessors,  Mary  (who 
intermarried  with  Peter  Thalkimer),  Remsen, 
and  Isaac,  other  lessors  of  the  plaintiff.  The 
widow  and  children  remained  on  the  premises 
until  the  British  army  took  possession  of  New 
York,  when  they  left  the  place  and  went  to 
Hudson.  John,  the  eldest  son,  died  in  1777, 
aged  about  14  years,  and  Henry  was  about  8 
years  old  when  his  father  died.  After  the 
British  troops  entered  the  city  of  New  York 
(in  1776),  they  took  possession  of  and  occupied 
the  buildings  and  premises,  and  on  application 
of  one  of  the  creditors  of  Isaac  Teller,  per- 
mitted him,  for  thirty  guineas,  to  take  posses- 
sion of,  and  appropriate  to  his  own  use,  the 
materials  of  the  buildings  which  were  sold  by 
him  ;  out  of  the  proceeds  thereof  he  retained 
the  amount  due  to  him  ;  and,  a  few  years  since 
paid  the  residue  to  Henry,  one  of  the  lessors. 
The  possession  of  the  premises  remained  vacant 
during  the  war,  and  until  1795,  when  they 
were  taken  possession  of  by  the  defendants,  or 
the  persons  under  whom  they  claim. 

The  defendants  offered  to  prove  that  Isaac 
Teller,  under  whom  the  lessors  claimed,  had 
no  title  to  the  *premises  in  question  ;  [*198 
and  that  the  defendants  had  a  good  and  com- 
plete title  to  the  premises,  which  was  not  de- 
rived from  Isaac  Teller,  or  his  children. 

This  evidence  was  objected  to,  by  the 
plaintiff's  counsel,  on  the  ground  that*  there 
having  been  a  descent  cast  upon  the  immedi- 
ate heirs  of  Isaac  Teller,  who  died  in  posses- 
sion ;  and  that  the  possessory  title  being  the 
only  question  in  an  action  of  ejectment,  the 
plaintiff  must  recover. 

The  judge  overruled  the  evidence  offered  by 
the  defendants  ;  and  a  verdict  was  thereupon 
found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge,  in  overruling 
the  evidence  offered  by  the  defendant,  on  the 
ground  of  a  descent  being  cast  ;  and  also  on 
account  of  newly  discovered  evidence. 

Affidavits  were  read,  stating  the  evidence 
discovered  since  the  trial  ;  but  as  the  opinion 
of  the  court  related  only  to  the  other  ground, 
it  is  unnecessary  to  state  it. 

Mr.  D.  B.  Ogden,  for  the  defendants.  The 
first  question  is,  what  is  such  a  possession  of 
the  ancestor,  as  will  make  a  descent  cast,  .=o  as 
to  toll  the  right  of  entry.  Littleton  (Co.  Litt., 
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237  a,  sec.  385)  says,  ' '  descents  in  fee  which 
toll  entries  are  ;  as  if  a  man  seized  of  certain 
lands  or  tenements  is  by  another  disseised,  and 
the  disseisor  hath  issue  and  dieth  of  such 
estate  seized  ;  now  the  lands  descend  to  the 
issue  of  the  disseisor,  by  course  of  law,  as 
heir  to  him,"  &c.  Littleton  is  speaking  of 
what  descents  will  toll  entries,  and  the  only 
case  he  puts  is  that  of  a  disseisor  dying  in  pos- 
session. Coke,  in  his  Commentary,  says  "the 
law  is  the  same  of  an  abatement  or  intrusion, 
and  of  their  feoffees,  or  donees,"  &c.  The  case 
of  Matheson  v.  Trot  (1  Leo.,  209)  is  full  to  the 
point,  and  supports  the  principles  laid  down  in 
the  books  on  this  subject.  The  whole  doctrine 
199*]  is  more  concisely  stated  *by  Gilbert,  in 
his  Law  of  Tenures.  (Gilb.  Law  of  Ten. ,  4 
ed.,  20-23.)  "When  a  descent  is  cast,  the 
heir  of  the  disseisor  has  jus  possessionis,  because 
the  disseisee  cannot  enter  upon  his  possession 
and  evict  him,  but  is  put  to  his  real  action,  be- 
cause the  freehold  is  cast  upon  the  heir."  And 
the  reason  why  the  freehold  is  cast  upon  the 
heir  is,  that  there  maybe  a  person  to  discharge 
the  feudal  duties,  a  tenant  to  the  prcetipe,  and 
to  answer  to  the  actions  of  persons.  Black- 
stone  (3  Bl.  Com.,  176)  says,  "  descents  which 
take  away  entries,  are  when  anyone  seized,  by 
any  means  whatsoever,  of  the  inheritance  of  a 
corporeal  hereditament,  dies,  whereby  the 
same  descends  to  his  heir ;"  but  the  authorities 
referred  to  by  him  are  Littleton,  Coke  and 
Gilbert,  all  of  whom  speak  only  of  the  cases 
of  disseisin,  abatement  and  intrusion. 

Again,  it  is  necessary  that  the  ancestor 
should  be  seized  of  au  estate  in  fee-simple,  or 
fee-tail  (Co.  Litt.,  239;  Litt..  sec.  387);  and 
this  seisin  can  be  gained  in  three  ways  only — 
by  feoffmen-t,  grant,  or  disseisin.  Teller,  the 
lessor,  does  not  pretend  that  his  ancestor  was 
in  by  right ;  nor  was  he  an  abator  or  intruder. 
Was  he,  then,  a  disseisor  ?  That  he  was  not 
a  disseisor  is  evident  from  the  very  definition 
of  a  disseisin.  I  mean  an  actual  disseisin,  as 
distinguished  from  a  disseisin  by  election, 
which  depends  on  the  disseisee,  and  not  on  the 
disseisor.  Littleton  (Litt.,  sec.  279  ;  Co.  Litt., 
181  a)  says  that  "  disseisin  is  properly  where  a 
man  entereth  into  any  lands  or  tenements 
where  his  entry  is  not  congeable,  and  ousteth 
him  who  hath  the  freehold,"  &c.  "  Diseisin," 
says  Coke  (Co.  Litt.,  153  *),  "  is  putting  a  man 
out  of  seisin,  and  ever  implieth  wrong,"  and 
implies  force.  (Co  Litt.,  257  b.)  Disseisins, 
abatements,  and  such  like  estates  gained  by 
wrong,  are  not  said  in  law  to  be  purchases. 
(Co.  Litt..  3,  bk.  18 A.) 

In  the  case  of  Taylor,  exdem.  Atki/m,  v.  Horde 
etal.(\  Burr, 59).  Lord  Mansfield  said,  "dis- 
seisin was  a  complicated  fact,  and  differed  from 
dispossessing.  The  freeholder  by  disseisin  dif- 
fered from  a  possessor  by  wrong."  (1  Burr., 
108.)  And,  again  (1  Burr.,  109),  "the  precise 
definition  of  what  constituted  a  disseisin, 
which  made  the  disseisor  a  tenant  to  the  de- 
iSOO*]  mandant's  *pnrnpe.  &c. ,  was  once  well 
understood  ;  but  it  is  not  now  to  be  found. 
The  more  we  read,  unless  we  are  very  careful 
to  distinguish,  the  more  we  shall  be  confound- 
ed." I  cite  thin  observation  to  show  how  care- 
ful the  court  ought  to  be,  not  to  allow  a  per- 
son to  gain  a  title  by  means  of  this  obscure 
and  antiquated  doctrine  of  a  descent  cast. 
JOHNS.  REP.,  6. 


"A  bare  entry  on  another,"  says  Lord  Holt, 
"  without  an  expulsion,  makes  such  a  seisin 
only  that  the  law  will  adjudge  him  in  posses- 
sion that  has  the  right ;  but  it  will  not  work  a 
disseisin  or  abatement,  without  actual  ex- 
pulsion." (1  Salk.,  246.)  In  the  case  of 
Jackson,  ex  dem.  Van  Alen,  v.  Rogers  (1  Johns. 
Gas.,  33,  36)  the  present  Chief  Justice  laid  it 
down  that  "  to  constitute  an  actual  disseisin, 
or  one  in  fact,  there  must  be  a  tortious  entry, 
and  an  expulsion." 

The  lessors  claim  to  hold  the  verdict  solely 
on  the  ground  of  a  descent  cast,  which  tolls 
the  entry.  They  ought,  therefore,  to  make  out 
this  fact  fully,  clearly  and  satisfactorily.  Do 
they  show  that  the  entry  was  not  congeable  ? 
Again,  to  every  disseisin  there  must  be  a 
disseisee,  as  well  as  a  disseisor.  But  who  was 
the  disseisee  in  this  case?  There  is  no  evi- 
dence of  any  person  having  been  ousted,  or 
turned  out  of  the  possession.  Though  I  do 
not  mean  to  say  that  this  ancient  doctrine  of 
disseisin  cannot  be  applicable  in  this  State, 
about  which  there  are  different  opinions  ;  yet 
I  venture  to  assert  that  it  cannot  be  applicable 
to  the  case  of  a  vacant  possession.  To  permit 
its  application  to  vacant  lands  in  this  country, 
would  be  productive  of  infinite  mischiefs  and 
the  greatest  injustice. 

JNow,  Isaac  Teller  entered  on  a  vacant  pos- 
session. It  is  not  stated,  or  pretended,  that 
any  person  was  in  possession  when  he  entered. 

Again,  if  the  lessors  meant  to  rest  their  claim 
on  this  possession  so  acquired,  they  were 
bound  to  show  a  continued  possession"  of  the 
ancestor.  They  must  keep  a  constant  posses- 
sion or  a  continual  claim  ;  but  it  is  a  fact 
stated  in  the  case  that  the  premises  remained 
vacant  during  *the  war  from  1776  [*2O1 
until  1795,  when  the  defendants  entered.  A 
right  acquired  by  possession  may  be  lost  by 
an  abandonment  of  that  possession.  But  re- 
jecting the  period  of  the  war,  the  premises 
were  vacant  from  1783  to  1795,  when  the  law- 
ful owners  of  the  freehold,  finding  it  vacant, 
entered  and  took  possession. 

It  is  a  general  principal  that  where  a  person 
comes  into  possession  lawfully,  he  shall  be 
considered  as  in  possession  -according  to  his 
title.  The  lessors,  claiming  by  disseisin,  admit 
they  claim  by  wrong  and  not  by  right  or  title. 
The  entry  of  the  defendant  was  clearly  lawful; 
for  t  lie  lessors  had  not  been  heard  of  since  1777, 
and  no  one  was  in  possession  against  whom 
an  action  of  ejectment  could  bo  brought. 

Disseisin  is  very  different  from  an  adverse 
possession  which  is  under  an  adverse  title.  A 
disseisee- is  in  under  no  title.  An  adverse  pos- 
session, to  give  a  title,  must  be  for  twenty 
years.  But  a  disseisin  and  a  descent  cast,  after 
a  year  and  a  dav,  tolls  the  entry. 

"There  is  another  point  of  view  in  which  this 
case  may  be  considered,  and  which  appears  to 
me  to  be  conclusive.  The  lessors,  as  they  must 
recover  on  the  strength  of  their  own  title,  are 
bound  to  prove  the  exact  time  of  the  disseisor's 
dying  seized  ;  otherwise  it  must  be  taken  that 
he  died  during  the  war.  as  hostilities  had  com- 
menced in  1775.  (Buttle  of  Lexington  was 
April,  19,  1775.)  A  descent  east  in  time  of  war 
gives  no  right  of  possession,  though  the  dis- 
seisin was  in  time  of  peace.  (Gilb.  Ten.,  34  : 
Litt.,  412.)  "  When  the  courts  be  open,  and 
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the  judges  and  ministers  of  the  same,"  says 
Coke  (Co.  Litt.  239  A),  "  may  by  law  protect 
men  from  wrong  and  violence,  and  distribute 
justice  to  all,  it  is  said  to  be  a  time  of  peace. 
So  when  by  invasion,  insurrection,  rebellion, 
and  such  like,  the  peaceable  course  of  justice 
is  disturbed  and  stopped  so  that  the  courts  of 
justice  be,  as  it  were,  shut  up,  et  silent  leges 
inter  artna,  then  it  is  said  to  be  time  of  war." 
And  "  if  a  man  be  disseised  in  time  of  peace, 
2O2*]  this  shall  not  take  away  the  *entry  of 
the  disseisee."  Whether  the  courts  of  justice 
are  shut  up  or  not,  is  a  question  of  law,  and 
to  be  tried  by  the  record.  And  we  have  the 
opinion  of  the  Legislature  on  this  point,  in  the 
statute  of  limitations  (Vol.  I.,  p.  562,  24  sess., 
ch.  183,  sec.  8),  by  which  it  is  declared  that  no 
part  of  the  time,  from  the  14th  of  October, 
1775,  to  the  21st  of  March,  1783,  shall  be 
deemed  as  part  of  the  time  for  making  any 
title,  prescription,  cognizance  or  claim,  or 
bringing  any  action  or  suit.  During  that  pe- 
riod, therefore,  we  must  consider  the  courts  of 
justice  as  shut.  It  was  incumbent  on  the  les- 
sors to  have  proved  that  Isaac  Teller  died  be- 
fore the  14th  of  October,  1775.  It  was  a  ma- 
terial fact  to  support  a  descent  cast,  so  as  toll 
the  entry.  The  descent  must  operate  imme- 
diately or  not  at  all ;  and  the  right  of  entry  in 
1783  or  1795,  by  the  defendants,  was  not  taken 
away. 

Again,  the  evidence  of  title  offered  on  the 
part  of  the  defendants  ought  not  to  have  been 
rejected,  as  it  might  have  been  very  material, 
even  admitting  the  doctrine  of  a  descent  cast. 
Thus,  where  a  person  makes  a  devise  in  fee 
to  another,  and  dies,  and  the  heir  enters,  be- 
fore any  entry  of  the  devisee,  and  dies  seized, 
this  will  not  take  away  the  entry  of  the  de- 
visee. (Co.  Litt.,  240  b.)  Now,  non  constat,  but 
that  the  defendants  could  have  shown  such 
a  devise.  So  a  descent  does  not  take  away 
the  entry  of  a  tenant  for  years.  (Co.  Litt., 
249  a;  Litt.,  sec.  411.) 

Again,  suppose  the  defendants  claimed  un- 
der letters  patent  from  the  king,  the  right  of 
entry  could  not  be  tolled. 

This  is  sufficient  to  show  that  the  evidence 
offered  by  the  defendants  might  have  been  ma- 
terial, and  ought  to  have  been  received.  i 

Mr.  Hoffman,  contra.  Wherever  a  man  is 
seized,  in  any  matter  whatever,  and  dies  seiz- 
ed, a  descent  is  cast  which  tolls  the  entry.  A 
seisin  in  fact  of  the  freehold,  and  a  descent 
cast  transfer  the  right  of  possession.  This  is 
2O3*]  the  *principle  to  be  found  in  all  the 
books  on  this  subject.  The  case  of  Matfieson 
v.  Trot  (1  Leo.,  209),  is  the  one  principally  re- 
lied on  by  the  plaintiff's  counsel.  Henry,  in 
that  case,  who  made  the  lease  to  I.  S.,  had 
never  entered,  so  as  to  be  seized.  Henry  died, 
and  rent  was  paid  to  his  heir  ;  Edward,  the 
devisee,  afterwards  entered  ;  and  the  question 
was,  whether  his  entry  had  not  been  tolled  by 
a  descent  cast :  but  the  court  held  there  was 
no  descent  cast ;  for  the  paying  of  rent  to 
Henry,  or  his  casually  walking  over  the  ground 
without  any  special  claim,  did  not  make  him  a 
disseisor,  nor  an  abator.  Henry  was  never,  in 
fact,  seized,  so  that  there  could"  be  no  descent. 
But  had  he  entered  claiming  title,  and  been 
seized,  in  fact,  the  court  would  have  undoubt- 
edly held  that  there  was  a  descent  cast. 
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A  seisin  in  fact,  and  a  descent  cast,  are  suf- 
ficient *.o  toll  the  entry.  Whether  the  seisin 
be  with  right  or  against  right,  makes  no  dif- 
ference ;  for  every  seisin,  by  presumption  of 
law,  is  of  right.  It  is  said  there  must  be  an 
ouster  of  the  freehold.  But  ouster  and  ex- 
pulsion from  the  freehold  and  the  possession 
is  the  same.  Ouster  does  not  necessarily  im- 
ply an  actual  turning  out  of  the  possession  by 
force  and  violence.  There  will  be  a  disseisin 
when  the  possession  is  acquired  by  fraud,  in 
the  absence  of  the  owner  or  tenant,  and  keep- 
ing him  out  of  the  possession.  In  the  case  of 
Jackson,  ex  dem.  Van  Alen,  v.  Rogers  (1  Johns. 
Cas.,  34),  which  has  been  cited,  the  Chief  Jus- 
tice says,  "  whenever  an  act  is  done,  which  of 
itself  works  an  actual  disseisin,  it  is  still  taken 
to  be  an  actual  disseisin,  as  if  a  tenant  for 
years,  or  at  will,  should  enfeoff  in  fee. "  Now, 
in  such  a  case,  there  is  no  actual  or  forcible 
expulsion.  A  tortious  entry,  or  expulsion, 
means  only  a  legal  expulsion.  In  Doe,  ex  dem. 
Fisher,  et  al.  v.  Prosser  (Cowp.,  218),  Lord 
Mansfield  says,  "some  ambiguity  seems  to  have 
arisen  from  the  term  'actual  ouster,' as  if  it 
meant  some  act  accompanied  by  real  force  ; 
and  as  if  a  turning  out  by  the  shoulders  was 
necessary.  *But  that  is  not  so.  A  [*2O4: 
man  may  come  in  by  rightful  possession,  and 
yet  hold  over  adversely  without  a  title.  If  he 
does,  such  holding  over,  under  circumstances, 
will  be  equivalent  to  an  actual  ouster."  This 
language  was  adopted  by  this  court,  in  the  case 
of  Van  Dyke  v.  Van  Buren  &  Vosburgh  (1 
Caines'  Rep.,  84) ;  and  it  was  held  that  an  act- 
ual ouster  or  not  was  a  question  of  law,  and 
it  might  be  presumed,  as  from  the  perception 
of  the  rent  and  profits.  Gilbert  (Gilb.  Ten., 
28),  says,  "  if  one  coparcener  enters  into  the 
whole,  it  is  only  in  preservation  of  the  estate 
of  the  other  ;  but  if  she  disseiseth  the  other, 
after  her  entry,  there  she  gets  a  possession  dis- 
tinct from  her  sister,  and  the  descent  will  take 
away  the  entry."  An  ouster  or  a  disseisin 
may  be  with  or  without  force.  Every  adverse 
possession  of  a  freehold  is  an  actual  ouster. 
Every  adverse  possession  of  property  is,  in 
law,  a  dispossession  ;  and,  for  the  same  rea- 
son, every  adverse  seisin  is  a  disseisin.  If  a 
lessee  holds  over,  his  landlord  is  dispossessed. 
A  person  in  possession  using  the  land,  as  his 
freehold,  and  taking  the  rents  and  profits,  is 
seized. 

It  is  said  that  the  lessors  have  not  shown 
that  their  entry  was  not  congeable  ;  but  being 
possessed  as  of  a  freehold,  they  were  not 
bound  to  prove  the  negative.  The  defendants 
must  show  the  entry  to  be  congeable.  If  there 
was  a  seisin  in  fee,  and  the  defendants  mean  to 
disprove  such  seisin,  they  must  show  that  the 
entry  was  by  permission,  as  lessee,  or  bailiff 
to  them.  In  the  case  of  Jackson,  ex  dem.  Van 
Alen,  v.  Rogers,  the  defendant  showed  that 
the  lessor  entered  as  a  tenant  at  will,  or  by 
sufferance.  And  in  Taylor,  ex  dem.  Atkyna  v. 
Horde  et  al. ,  the  manner  of  the  entry  was  shown 
by  the  defendant. 

Again,  it  was  asked  who  is  the  disseisee  ? 
If  the  lessors  are  seized  of  the  freehold,  with- 
j  out  right,  they  must  be  the  disseisors.  The 
j  defendants  offered  to  show  that  the  persons 
I  under  whom  they  claim  had  a  title.  Then 
i  they  *must  be  disseisees.  The  fact  of  [*2Oo 
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seisin  by  wrong  implies  a  disseisin  ;  and  that 
is  sufficient  for  our  purpose.  Blackstone  (3  Bl. 
Com.,  167,  169,  178)  defines  very  accurately 
the  words  'ouster,'  'dispossession,'  'disseisin,' 
&c. "  Disseisin  must  be  by  entry  and  actual  dis- 
possession of  the  freehold  ;  as  if  a  man  enters 
by  force  or  fraud  into  the  house  of  another, 
and  turns,  or  at  least  keeps,  him  or  his  servants 
out  of  possession."  Was,  then,  Isaac  Teller 
seized  ?  It  is  immaterial  whether  he  entered 
into  a  vacant  possession  or  not.  If  he,  after- 
wards, kept  out  the  true  owner,  it  amounts  in 
law  to  an  ouster,  or  disseisin.  But  there  is 
no  evidence  that  the  premises  were  vacant ; 
and  the  court  are  not  to  infer  that  fact. 

2.  It  is  said  that  the  evidence  offered  by  the 
defendants  ought  not  to  have  been  overruled, 
as  it  was  material  to  show  that  there  had  been 
no  disseisin.  The  defendants  could  not  show 
a  patent,  because  the  premises  are  in  the  city 
of  New  York,  and  all  unappropriated  lands 
are,  by  charter,  vested  in  the  corporation. 

It  is  not  easy  to  say  what  was  the  state  of 
the  country  in  1775.  If  we  look  at  the  result 
of  the  difference  between  us  and  Great  Brit- 
ain, it  was  a  public  war.  But,  in  fact,  the 
courts  of  justice  were  open  in  all  parts  of  the 
State  not  in  the  actual  possession  of  the  British. 
The  burden  of  proof,  to  show  that  no  descent 
was  cast  prior  to  the  14th  of  October,  1775, 
lies  on  the  defendants,  who  claim  the  benefit  of 
the  exception.  But  the  rights  of  the  heir,  by 
the  statute,  were  preserved,  though  suspended 
during  the  war,  and  he  became  reseized  in 
1783,  so  that  the  descent  was  then  cast. 

Mr.  T.  A.  Emmet,  on  same  side.  The  les- 
sors; prima  facie,  have  a  rightful  estate  of  in- 
heritance in  fee.  The  defendants  offered  to 
show  that  Isaac  Teller  had  no  title.  Granting 
that  to  be  the  fact,  then  he  was  a  disseisor, 
and  a  descent  was  cast,  which  tolls  the  entry 
of  the  defendants  ;  so  that  whether  the  pos- 
2OO*]  session  of  Isaac  Teller  was  rightful  *or 
wrongful,  the  lessors  must  prevail.  As  there 
was  prima  facie  evidence  of  title,  on  the  part 
of  the  lessors,  it  was  incumbent  on  the  defend- 
ants to  show  that  Isaac  Teller  was  not  a  dis- 
seisor, or,  that  the  entry  was  congeable,  or  a 
disseisin  by  election.  But  what  is  a  disseisin  ? 
In  the  case  of  Taylor,  ex  dem.  Atki/nxv.  Horde 
(\  Burr.,  107,  109),  Lord  Mansfield  says, 
"seisin  is  a  technical  term  to  denote  the  com- 
pletion of  that  investiture,  by  which  the  ten- 
ant was  admitted  into  the  tenure  ;  and  with- 
out which  no  feeehold  could  be  constituted  or 
pass."  "Disseisin,  therefore,  must  mean 
some  way  or  other  turning  the  tenant  out  of 
his  tenure,  and  usurping  his  place  and  feudal 
relation." 

"  Disseisin  was  a  complicated  fact,  and  dif- 
fered from  dispossessing.  The  freeholder  by 
disseisin  differed  from  a  possessor  by  wronjr." 
Bracton  (Bracton,  lib.  4,  chs.,  1,  2*  fol.  160) 
puts  many  cases  of  possession  wrongfully 
taken,  which  he  calls  intrusion,  because  then- 
is  no  disseisin.  "  Pomv^xio  qutp  nudaext  om- 
nino,  el  nine  alufiio  rentiuwnttt,  tfiiir  diritur  intru- 
*io."  Vettimento  is  seisin,  investiture.  With 
submission  to  the  high  authority  of  so  great  a 
name,  I  think  lean  show  that  some  of  his 
lordship's  observations  are  erroneous.  His 
opinion  appears  to  IK?  founded  partly  on  the 
probability  of  the  doctrine  being  derived  from 
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the  ancient  feudal  law,  and  partly  from  what 
he  supposes  to  be  the  authority  of  Bracton. 

Seisin  is  possession  (Co.  Litt.,  153  a);  it  is 
exactly  possession,  and  nothing  more.  Brac- 
ton speaks  of  a  seisin  of  a  term  for  years. 
That  there  might  have  been  a  time  when  seisin 
meant  something  more,  is  not  denied,  but  we 
have  no  trace  of  it  in  the  books  ;  nor  was  in- 
vestiture required  within  any  period  of  our 
law  of  which  we  have  any  records.  We  must 
take  up  the  doctrine  at  the  time  when  a  right 
of  entry  existed  ;  when  the  possession  passed 
by  a  feoffment  with  livery  of  seisin,  that  is,  a 
delivery  of  possession. 

Coke  (Co.  Litt.,  153  b),  in  his  definition  of 
disseisin,  distinguishes  it  from  a  dispossession. 
Disseisin  always  implies  wrong  ;  *but  [*2O7 
dispossession  may  be  by  right  or  wrong.  And  he 
cites  Bracton,  216  b.  "  Omnis  dissewina  eat 
transgremo,  sed  non  omnis  transgressio  est  dis- 
seizina.  Si  eo  animo  forte  ingrediatur  fundum 
alienum  non  quod,  sibi  usurpet  tenementum  tel 
jura,  nonfacit  disseisinam  sed  transgreasionem , 
&c.  Querenduin  est  a  judice  quo  animo  hoe 

fecerit,"  &c.  And,  in  ancient  times,  a  dis- 
seisin was  defined  a  personal  trespass  of  tor 
tious  ouster  of  seisin. 

A  disseisor  is  a  dispossessor  by  wrong,  claim- 
ing a  fee,  or  a  title  which  is  equivalent  to  a 
fee  ;  for  every  tortious  estate  is  quasi  a  fee. 

Bracton,  for  an  explanation  of  his  meaning, 
in  the  passages  cited  by  Lord  Mansfield,  refers 
to  the  title  de  acquirendo  possessione  (lib.  3,  ch. 
17,  p.  38  b,  89  a),  where  he  says,  "  Item  (pos- 
sessionum)  alia  nuda,  alia  vestita.  Nuda  ubi 
quis  nil  juris  habet  in  re,  nee  aliqua  juris  scin- 
tittum  sed  tanlum  nudam  pedis  pottetsionem  ; 
ceytita.  jure,  titulo  Tel  tempore."  Here  is  no 
idea  of  feudal  investiture,  to  distinguish  a 
naked  and  a  clothed  possession.  But  the  lat- 
ter is  a  possession  with  right,  and  the  former, 
a  possession  without  right.  What  Bracton 
(lib.  4,  chs.  1,  3)  says  is  this:  "  Et  sciendum 
quod  jtOKsessionem  quadam  nuda  pedum  p>sitw 
qua>  dicitur  intrusio  et  dicitur  nuda  eo  quod  non 
mllatur  aliquo  centimento,  et  minimum  habel 
possesxionis  el  omnino  nihil  juris,  et  in  parte 
habet  naturam  cum  disseixina,  et  in  quibntdam 
xunt  di#simties,  quia  ubicunque  et  disseisin  a,  ibi 
quodamnwdo  est  intrusio,  quantum  ad  di#«eixi- 
torern,  sed  nan  econtntrio,  quia  ubicunque  e#t  in- 
trusio, ibi  non  etst  disxtisina,  projrter,  racnam 
poHsexmonem,  et  in  utruque  c<t#tt  possexsw  e«t  n  uda, 
donee  ej  tempore  et  aeisiiui  jwtifica  acquiratiir 

.  testiim'Htum."     And  he  defines  intrusion  (lilt. 

I  4,  ch.  2),  "  ubi  qtti*  (eni  indium  jus  rnm/tctit  in 

I  re  nee  scintiUa  juris)  pOM6i»ionetH  raruatn  ingrr- 

.  flitur  ffH(f  net  corpm  necanimo  possidetur,  sifnt 
lu'reditdtem  jncentem  anteqnam  aditn  ftterit  <ib 

\  hii'red?,  tel  xnllein  a  domino  eapitali  nttione  m*- 
toditt,  rel  ratione  e*cheta-,  si  forte  heredtx  >i»n  e*- 
itittiiil."  ttr. 

•Britton  (cl>.  82.  fol.  80  b)  says,  "  so  [*2O8 

!  is  it  of  a  man  wrongfully  ejected,  and  dis- 
turbed of  the  peaceable  possession  of  his  free- 
hold ;  and  this  violence  is  called  disseisin  and 
fresh  force."  Disseisin  cannot  IK-  made,  ex- 
cept of  a  freehold.  No  one  can  be  a  disseisor, 
if  some  one  be  not  sei/ed.  (Britton.  eh.  42, 
fol.  10HA.)  He  is  properly  disseised,  who  is 
wrongfully  ejected  from  anv  tenement  which 
he  shall  have  peaceably  held,  and  in  whom  are 
joined  the  right  of  the  property  in  fee.  and  the 
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right  of  the  possession  of  the  freehold,  and 
the  seisin.  "  Fit  autem  disseisina,  says  Bracton 
(lib.  4,  ch.  3,  folio  161  b),  "  non  solum  cum 
qui#  pretens,  vel  procurator,  vel  familia  qui 
nomine  suo  fuerit  in  seisina,  violenter,  injuste, 
et  sine  judicio,  de  libero  tentmento  suo  quali- 
cunque,  ejectifuerint ;  verumetiam  fit  disseisina, 
cum  quis  ad  nundinas,  vel  peregre  profectus 
fuerit  nemine  in  domo  relicto  vel  possessions, 
alius  in  potsessionem  ingreduitur  et  ipsum  rever- 
sum  non  admittat,  vel  cum  ingredi  voluerit,  per 
se,  vel  assumptis  viribus  violenter  repettat." 
"Item  non  selum  fit  disseisina  secundum  quod 
predictum  eat,  sed  etiam  si  quis  praepotens  uti  vol 
uerit  in  alterius  Uneinento  contra  ipsius  tenentis 
voluntatem,  arando,  fodiendo,  falcando,  et  as- 
portando,  contendendo  tenementum  esse  suum 
quod  est  alterius,  si  autem  nihil  clamaverit  in 
tenemento,  aliud  erit ;  quia  tune  erit  transgres- 
sio  et  non  disseisina  de  libero  tenemento. "  (See, 
also,  lib.  4?  216  b.) 

Bracton  treats  largely  of  disseisins,  and  men- 
tions all  the  cases  in  which  it  happens  ;  but 
says  not  a  word  of  investiture.  It  is  a  contin- 
ued trespass,  with  a  claim  of  title.  Fleta 
(lib.  4)  adopts  the  language  and  distinctions 
of  Bracton.  Glanville  (lib.  13)  does  not  define 
disseisin  ;  but  he  gives  the  form  of  the  writ 
of  novel  disseisin,  in  several  cases  (besides 
the  general  writ),  which  show  that  obstruct- 
ing the  enjoyment  of  the  freehold,  by  the 
exertion  of  an  adverse  claim,  is  a  disseisin  ; 
as  for  raising  or  destroying  a  ditch,  or  for 
raising  the  dam  of  a  mill,  to  the  injury  of 
the  plaintiff's  freehold.  Littleton  (sec.  279) 
2O9*]  says  that  *disseisin  is  properly  where 
a  man  entereth  into  any  lands  or  tenements, 
where  his  entry  is  not  congeable,  and  outset- 
eth  him  that  hath  the  freehold,  &c.  Coke 
(Co.  Litt.,  181),  in  his  Commentary,  observes 
"  that  every  entry  is  no  disseisin,  unless  there 
be  an  ouster  of  the  freehold.  And,  therefore, 
Littleton  doth  not  set  down  an  entry  only,  but 
an  ouster  also,  as  an  entry  and  a  claimer,  or 
taking  of  profits,"  &c.  In  the  case  of  Blunden 
v.  Baugh  (Cro.  Car.,  302),  disseisin  is  defined 
as  in  Bracton,  "  where  one  enters  intending  to 
usurp  the  possession,  and  to  oust  another  of 
his  freehold."  Lord  Mansfield  seems  to  inti- 
mate that  every  disseisin  we  know  of  is  a  dis- 
seisin by  election,  all  knowledge  of  actual  dis- 
seisin being  lost.  "  The  reports  of  assize,"  he 
says,  ' '  can  only  relate  to  cases  where  the 
owner  admits  himself  disseised."  But  the  dis- 
seisins treated  of  by  Bracton,  and  the  older 
writers,  are  not  disseisins  by  election  ;  for  it  is 
universally  admitted  that  disseisins  at  election 
grew  out  of  the  extension  of  the  assize  of 
novel  disseisin  ;  and  the  first  statute  which 
extended  that  remedy  was  that  of  Westm.,  2, 
ch.  25  ;  13  Edw.  I.,  and  Bracton  wrote  in  the 
preceding  reign  of  Henry  III.  (2  Reeve's  His- 
tory of  the  English  Law,  86.)  Littleton  agrees 
with  Bracton  ;  and  had  they  treated  of  dis- 
seisin by  election,  they  would  have  marked 
the  distinction  ;  for  they  speak  of  disseisins 
which  cast  a  descent,  so  as  to  toll  entry,  which 
is  not  the  case,  where  the  disseisin  was  at 
election. 

Again, Lord  Mansfield (1  Burr., 112)  says,"ex- 
cppt  the  special  case  of  a  fine  with  proclama- 
tions, there  is  not  a  case,  where  the  true  owner, 
whose  entry  is  not  taken  away,  may  not  elect(by 
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pursuing  a  possessory  remedj )  to  be  deemed 
as  not  having  been  disseised."  But  where 
there  is  a  disseisin  in  fact,  a  party  cannot  elect 
whether  he  will  be  disseised.  Before  the  reign 
of  Edward  II.,  when  Bracton  wrote,  there 
could  not  be  an  election  in  such  a  case.  Every 
injury  that  intrenched  on  the  enjoyment  of  a 
man's  freehold  was  considered  as  a  disseisin, 
and  became,  of  course,  the  subject  of  an  assize. 
But  in  the  reign  of  Edward  II.  *many  [*21O 
of  those  cases  were  tried  in  actions  of  trespass 
as  well  as  by  assize,  and  the  plea  of  soil  and 
freehold  was  allowed.  (2  Reeve's  History  of 
the  English  Law,  341,  342.) 

None  of  the  definitions  of  disseisin,  given 
by  Bracton  and  the  old  writers,  which  have 
been  cited,  are  coupled  with  the  idea  of  feudal 
investiture  ;  nor  is  it  clear,  though  some 
writers  give  it  that  explanation,  that  the  privi- 
leges of  a  descent  cast  are  entirely  connected 
with  a  feudal  tenure  ;  for  when  the  lands,  be- 
fore the  Norman  conquest,  were  allodial,  they 
seemed  to  possess  greater  privileges.  Lord 
Coke  (Co.  Litt.,  237)  observes,  "the  dying 
seized  being  an  act  of  law,  doth  hold  to  this 
day,  and  this  seemeth  to  be  very  ancient,  for 
this  was  the  law  before  the  conquest."  And 
he  cites  Lambard  (folio  120,  70).  Porro  autem 
quam  maritus  sine  lite  ex  controversia  sedem 
incoluerit,  earn  conjux  et  proles  sine  controver- 
sia possidento,  si  qua  in  ilium  lis  fuerit  illata 
viventem,  earn  heredes  ad  se  (perinde  atque  is 
vivus)  accipiunto.  It  seems  fanciful,  then,  to 
suppose  that  any  feudal  ceremonies  were 
requisite  to  give  to  the  dying  possessed  of  the 
ancestor  (under  claim  of  title)  a  privilege, 
which,  before  the  introduction  of  the  feudal 
law,  resulted  from  mere  inhabitancy,  and 
which  is  mentioned  by  all  the  old  writers, 
without  any  allusion  to  those  ceremonies,  as 
necessary  to  the  disseisin  on  which  it  depends. 
But  it  is  manifest  that  simple  tortious  entry 
and  possession,  under  claim  of  title,  made  a 
disseisin,  on  which  a  descent  could  be  cast. 

Littleton  (sec.  421),  speaking  of  descents, 
says,  "if  a  man  be  seized  of  lands  in  fee, 
by  occupation,  in  the  time  of  war,  and  there- 
of dieth  seized,  in  the  time  of  war,  and  the 
tenements  descend  to  his  heir,  such  descent 
shall  not  oust  any  man  of  his  entry."  Lord 
Coke  (Co.  Litt.,  2496),  in  his  Commentary, 
observes:  "Occupation  is  a  word  of  art, 
and  signifieth  a  putting  out  of  a  man's  free- 
hold in  time  of  war  ;  and  it  is  all  one  with 
a  disseisin  in  time  of  peace,  saving  it  is  not  so 
dangerous,  as  appeareth  by  Littleton,  and, 
therefore,  the  law  gave  a  writ  in  that  case  of 
occupavit,  so  *called  by  reason  of  that  [*2 1 1 
word  in  the  writ,  instead  of  disseisiviret,  in  the 
assize  of  novel  disseisin,  if  the  disseisin  had 
been  done  in  time  of  peace  ;  whereby  it  ap- 
peareth how  aptly,  both  in  this  and  all  other 
places,  Littleton  through  his  whole  book 
speaketh."  "  But  occupatio  is  applied  to  the 
possession,  be  it  lawful  or  unlawful."  But  it 
is  said,  on  the  authority  of  1  Burrow  (p.  109), 
there  may  be  a  wrongful  possession  in  fee, 
which  is  no  disseisin ;  and  it  is  asked,  may 
not  the  possession  of  Isaac  Teller  have  been  of 
that  kind  ?  No  doubt  there  may  be  a  wrong- 
ful possession  which  is  not  a  disseisin ;  as  in 
i  an  abatement  and  intrusion  ;  but  as  far  a* 
Lord  Mansfield's  position  is  calculated  to  cast 
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a  doubt  on  the  nature  of  disseisin  (in  which 
sense  it  is  used  by  the  defendants'  counsel)  it 
is  erroneous,  and  not  warranted  by  the  cases 
which  he  has  cited.  The  case  of  Naiheson  v. 
Trot  (I  Leo.,  239),  when  critically  examined, 
will  show  that  his  lordship  was  mistaken.  The 
same  case  is  reported  in  Owen  (p.  141). 

There  is  no  wrongful  possession  in  fee  which 
does  not  gain  a  tortious  seisin,  and  in  which 
the  descent  is  not  privileged.  Every  wrong 
ful  possession  in  fee  must  be  a  disseisin,  an 
abatement  (Co.  Litt.,  277  a  ;  3  Bl.  Com.,  167; 
Fleta,  195),  or  intrusion,  if  the  entry  was 
wrongful  ;  and  if  the  entry  was  rightful,  it  is 
a  discontinuance  or  deforcement.  In  the  cases 
of  dissessin,  abatement,  and  intrusion,  the  de- 
scent tolls  entry  ;  and  in  the  other  two  cases, 
there  is  no  right  of  entry  at  all.  (Co.  Litt. , 
2-38  n  •  3  Bl.  Com.,  175  ;  Co.  Litt.,  331  b  ;  Litt, 
sec.  592.) 

But,  it  is  asked,  have  we  shown  that  our 
descent  is  not  congeable  ?  It  matters  not 
whether  our  entry  was  or  was  not  congeable  ; 
for  if  it  was  not  congeable,  we  were  deforcers 
or  discontinuers,  and  there  is  no  right  of  entry 
at  all  against  us  ;  therefore,  the  entry  of  the 
defendants,  or  those  under  whom  they  claim, 
was  unlawful.  But,  in  fact,  the  offer  of  the 
defendants,  at  the  trial,  to  prove  no  title, 
shows  that  the  entry  was  not  congeable,  but 
tortious. 

2 1 2*]  *Nor  was  it  necessary  for  the  plaint- 
iff to  show  who  was  the  disseisee.  The  de- 
fendants claim  title  under  a  patent  to  Kip,  and 
not  under  Isaac  Teller,  or  his  descendants.  It 
must  have  been  a  subsisting  title  ;  and  the 
person  so  entitled  was  by  the  tortious  entry 
of  Isaac  Teller,  ousted  of  his  freehold.  There 
was  a  disseisin  in  fact.  In  this  point  of  view, 
the  question  about  a  vacant  possession  is  im- 
material ;  for  in  the  legal  sense,  it  only  changes 
the  tortious  possession  into  abatement  or  in- 
trusion." (3  Bl.  Com.,  169.) 

The  danger  suggested  in  regard  to  this 
doctrine  of  disseisin,  as  applied  to  the  people 
called  "squatters,"  does  not  in  reality  exist; 
for  they  are  not  disseisors  ;  they  do  not  claim 
title,  of  enter  with  any  intention  to  oust  from 
the  freehold.  The  description  of  Bracton 
(216  a)  is  applicable  to  them  ;  and  the  quo 
aniinr*  is  to  be  regarded ;  for  if  they  do  not 
enter  with  a  view  to  usurp  the  freehold,  they 
are  mere  trespassers.  It  is  in  everv  man's 
power  to  prevent  those  who  settle  on  his  land, 
without  permission,  vulgarly  denominated 
squatters,  from  becoming  disseisors  ;  and  it 
must  be  through  gross  negligence,  if  it  should 
be  ever  doubtful  whether  they  were  trespass- 
ers or  disseisors.  Vigilantibu*,  et  non  dormi- 
Uintibnx,  jura  ttubveniunt. 

Again,  it  is  asked,  may  not  a  person  abandon 
a  right  acquired  by  possession  ?  As  if  the 
right  of  the  lessors  had  been  lost  by  an 
abandonment  of  the  possession.  But  their 
title  does  not  rest  on  a  mere  possession,  but  on 
a  descent,  which  Lord  Coke  (Co.  Litt.,  237  />) 
say.s.  "is  the  worthiest  means  of  coming  to 
lands,"  &c. 

Again,  it  is  said  the  descent  may,  for  aught 
that  appears,  have  been  cast  in  time  of  war, 
which  would  not  toll  the  entry.  This  objec- 
tion was  not  made,  at  the  trial,  when  any 
doubt,  as  to  the  time  of  Isaac  Teller's  death, 
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might  have  been  removed.  But  whether  it 
was  time  of  war  or  not,  so  as  to  prevent  the 
entry  being  tolled,  is  to  be  tested  by  the  fact 
whether  the  courts  of  justice  were  open  or 
not ;  and  this  fact  is  to  be  tried  by  the  records 
of  the  court.  Now,  by  searching  the  records 
of  the  court,  I  *find  that  on  Saturday,  [*213 
the  27th  of  April,  1776,  the  last  court  was  held 
under  the  crown  ;  and  the  first  court  held 
under  the  present  constitution  of  the  State 
was  on  Tuesday,  the  9th  of  September,  1777, 
at  Kingston.  So.  that  the  only  time  in  which 
the  court  was  shut,  so  as  to  prevent  an  entry 
being  tolled,  was  between  those  two  periods. 

Again,  it  is  said  that  the  evidence  offered 
would  have  been  material,  to  show  a  devise, 
or  condition,  or  a  patent  ;  but  this  supposition 
is  inadmissible  with  the  offer  to  show  that  the 
lessors  had  no  title ;  and  the  lands  had  been 
patented  for  above  100  years. 

Mr.  J.  Raddiff,  in  reply.  There  is  no  evi- 
dence whatever,  in  this  case,  of  any  posses- 
sion prior  to  the  time  when  Isaac  Teller  is  said 
to  have  entered,  which  was  about  the  year 
1765.  It  is  the  case,  then,  of  a  person  enter- 
ing on  a  vacant  possession,  without  title,  and 
building  up  a  disseisin,  and  a  descent  cast  to 
toll  entry.  There  is  no  reason  or  authority  to 
maintain  that  a  mere  naked  possession,  thus 
taken,  should  ever  amount  to  more  than  a 
mere  prima  facie  evidence  of  title.  But  in  the 
case  of  Reed  v.  Carpenter,  formerly  decided  in 
this  court,  it  was  held  that  such  a  possession 
was  not  even  prima  fatie  evidence  of  title  ; 
though  the  court,  afterwards,  said  that  such 
a  possession,  accompanied  by  a  conveyance, 
would  be  prima  facie  evidence  of  title. 

I  cannot  preceive  any  difference  between 
this  case  and  that  of  a  "common  "squatter." 
It  seems  to  be  taken  for  granted,  that  there 
was  an  antecedent  possession  ;  but  neither  the 
facts  in  the  case,  nor  the  state  of  the  country, 
will  warrant  such  a  presumption. 

I  shall  not  follow  the  learned  counsel,  on 
the  part  of  the  plaintiff,  through  their  elabor- 
ate and  critical  examination  of  the  ancient 
doctrine  of  disseisin.  Such  an  inquiry  I  re- 
gard as  altogether  useless.  Instead  of  gaining 
light  by  such  a  pursuit,  we  shall  only  be  in- 
volved in  deeper  darkness. 

*There  is  a  principle  of  law,  that  [*214 
a  party  disseised  has  a  right  to  do  himself 
justice  by  entry  until  his  right  of  entry  is 
taken  awav,  and  he  is  driven  to  his  remedy  by 
action.  When  the  doctrine  of  disseisin  was 
introduced,  the  action  of  ejectment  was  not 
known.  Actions  of  assize  and  novel  disseisin 
were  the  possessory  actions  resorted  to.  All 
the  feudal  notions  have  long  ago  ceased,  and 
the  reason  of  this  doctrine  of  disseisin  has 
also  ceased.  It  is  only  the  fiction,  in  the 
action  of  ejectment,  which  prevents  its  being 
a  proper  remedy  where  a  descent  has  been 
cast.  This  fiction  has  been  created  by  the 
courts  themselves.  Will  the  court,  then,  ap- 
ply an  antiquated  rule,  us  to  disseisin,  when 
the  reason  of  that  rule  has  ceased  ?  The 
plaintiff  has  applied  to  the  law,  and  brought 
an  action  of  ejectment  ;  and  will  the  court,  on 
account  of  the  fiction  in  that  action,  permit 
him  to  gain  the  possession,  and  drive  the  de- 
fendants to  the  remedy  of  assi/e,  or  a  writ  of 
right  ? 
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The  only  question  before  the  court  is, 
whether  there  was  such  a  disseisin  when  Isaac 
Teller  entered  as  will  cast  a  descent,  so  as  to 
toll  the  entry.  I  ask,  again,  if  he  was  a 
disseisor,  where  is  the  disseisee  ?  An  entry  by 
a  person  without  title  is  a  mere  wrongful 
possession,  and  not  a  disseisin.  It  has  been  a 
clear  rule  of  law  from  the  time  of  Lord  Coke, 
that  to  constitute  such  a  disseisin  as  will  cast 
a  descent  so  as  to  toll  entry,  there  must  be  an 
actual  ouster  of  some  person,  by  violence  or 
fraud.  This  was  the  rule  laid  down  by  this 
court,  in  the  case  of  Jacknon,  ex  dem.  Van- 
Alen,  v.  Rogers  (1  Johns.  Cas.,  33),  before 
cited. 

Isaac  Teller  is  said  to  have  died  seized  in 
1775.  If  subsequent  to  October  14th,  1775,  it 
was  in  time  of  war,  so  that  the  entry  was  not 
tolled.  The  statute  of  limitations  shows  the 
legislative  sense,  and  must  be  the  guide  to 
this  court,  in  fixing  the  time  when  the  courts 
were  not  open  for  redress.  The  14th  of  Oc- 
tober, 1775,  was  the  time  when  Governor 
215*]  Tryon  was  said  to  have  abdicated  *the 
government  of  the  State,  and  the  whole 
country  was  in  confusion  and  disorder. 

It  has  been  said  that  as  this  objection  was 
not  made  at  the  trial,  it  cannot  be  made  here. 
That  rule  applies  only  where  evidence  is  not 
objected  to  by  the  adverse  party,  and  admit- 
ted ;  he  cannot,  afterwards,  raise  the  objec- 
tion. The  plaintiff  must  recover  on  the 
strength  of  his  own  title.  It  is  not  required 
of  the  defendant  to  make  his  objection  at  the 
trial,  where  it  goes  to  the  very  essence  of  the 
plaintiff's  right. 

It  is  enough,  under  the  decision  of  the  judge 
at  the  trial,  that  the  defendants  could,  by  any 
possibility,  have  shown  a  title  to  give  them  a 
right  to  a  new  trial.  Suppose  the  defendants 
patentees,  or  the  representatives  of  patentees, 
without  entry,  the  right  of  entry  is  not  tolled. 
So  in  the  case  of  a  devisee  or  lessee  for  years. 
There  are,  then,  three  several  cases,  in  which, 
admitting  the  facts  as  stated  by  the  plaintiff, 
the  defendants'  entry  would  not  be  tolled. 
The  judge,  therefore,  ought  not  to  have  re- 
jected the  evidence  offered,  and  the  defend- 
ants are  entitled  to  a  new  trial. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  first  and  most  important  question  raised 
in  this  case  is,  whether  a  descent  was  cast 
upon  the  death  of  Isaac  Teller  so  as  to  toll  the 
entry  of  the  true  owner. 

The  counsel,  upon  the  argument,  entered 
into  a  discussion  of  the  general  doctrine  of 
disseisin  ;  but  I  do  not  think  it  will  be  neces- 
sary to  pursue  at  large  that  inquiry.  All  the 
books  seem  to  agree  that  the  ancient  learning 
on  this  subject  has  become  abstruse.  Dissei- 
sin, in  the  age  of  Bracton,  was  considered  in 
an  extensive  sense,  and  far  beyond  the  idea 
which  was  first  applied  to  it.  Disseisin  by 
election,  in  opposition  to  actual  disseisin,  was 
introduced  very  early,  and  became  very  preva- 
lent, in  order  to  extend  the  remedy  by  writ 
216*]  of  assize, which  was  *devised  by  Glan- 
ville,  in  the  reign  of  Henry  II.  It  must,  there- 
fore, be  difficult,  in  many  cases,  to  know 
what  species  of  disseisin  was  intended,  though 
it  is  said  that  the  old  books,  and  particularly 
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the  book  of  assize,  when  they  mention  dissei- 
sins, generally  relate  to  disseisins  by  election. 
The  present  question  appears,  however,  to  lie 
in  a  narrower  compass  ;  and  by  confining  our- 
selves to  a  few  plain  and  familiar  authorities, 
we  shall  discover  the  principle,  that  the 
doctrine  of  descent  cast  applies  only  to  a  seisin 
commencing  by  wrong,  and  founded  on  an 
ouster  of  the  true  owner.  Whatever  may  be 
the  meaning  of  disseisin,  in  other  cases,  its 
meaning,  when  applied  to  the  subject  before 
us,  embraces  a  tortious  ouster.  There  must 
be  a  disseisin  in  fact.  The  rightful  owner 
must  have  been  expelled,  either  by  violence, 
or  by  some  act  which  the  law  regards  as 
equivalent  in  its  effects. 

"Descents  in  fee,  which  toll  entries,"  says 
Littleton  (sec.  385),  "  are,  as  if  a  man  seized  of 
certain  lands  is  by  another  disseised,  and  the 
disseisor  hath  issue,  and  dieth  of  such  estate 
seized,  now  the  lands  descend  to  the  issue 
of  the  disseisor,  by  course  of  law,  as  heir 
unto  him.  And  because  the  law  casts  the 
lands  upon  the  issue,  by  force  of  the  de- 
scent, the  entry  of  the  disseisee  is  taken 
away."  And  in  the  next  section,  Littleton 
gives  a  like  definition  of  a  descent  in  tail, 
which  tolls  an  entry.  Both  he  and  Gilbert 
have  a  chapter  devoted  to  the  subject,  and  they 
always  speak  or  refer  to  a  descent  founded  on 
a  seisin  commencing  by  wrong.  "  In  descents 
which  toll  entries,  it  behoveth,"  says  Littleton 
(sec.  387),  "  that  the  man  die  seized  in  his 
demesne  as  of  fee."  A  seisin  in  his  demenne  as 
of  fee,  is  the  strongest  and  highest  estate  which 
the  subject  can  enjoy.  It  would  then  be  very 
idle  to  talk  of  a  descent  cast,  in  the  case  of  a 
rightful  seisin  in  fee,  for  there  would  be  no 
right  of  entry  to  be  tolled  in  such  a  case.  The 
doctrine  can  only  exist  and  apply  in  the  case 
of  a  tortious  seisin. 

*At  the  common  law,  if  the  disseisor,  [*2 1 7 
abater,  or  intruder  (and  these  are  mentioned  by 
Coke,  as  the  only  wrongful  acts  of  seisin  which 
!  will  cast  a  descent),  had  died  seized  soon  after 
the  wrong  done,  the  disseisee  and  his  heirs  were 
barred  of  their  entry.     (Co.  Litt,,  238  a.)    This 
was  deemed  too  harsh  a  rule,  and  the  statute  of 
32  Hen.   VIII.,  ch.  33,  was  passed,  saving  the 
right  of  entry  to  the  disseisee,  unless  the  dis- 
seisor had  been   in  peaceable  possession  for 
five  years  next  after  the  disseisin  by  him  com- 
mitted.     This  statute  shows    pretty    plainly 
what  species  of  disseisin  was  then  understood 
as   applicable  to  this  subject.     It  is  entitled 
"An  Act  that  Wrongful   Disseisin  is  no  De- 
scent in  Law  ; "  and   it  recites  that  whereas 
!  "divers  persons  have  heretofore,  by  strength, 
|  and   without    title,  entered    into    lands,    and 
|  wrongfully  disseised  the  rightful  owner,  and 
!  so  being  seized  by  disseisin,  have  thereof  died 
seized,  by  reason  of  which  dying  seized,  the 
disseisee  or  such  other  persons,  as  before  such 
descent  might  have  lawfully    entered,    were 
j  thereby  excluded  of  their  entry  and  put  to  their 
I  action."    It  is  therefore  enacted,    "that   the 
;  dying  seized  of  any  such  disseisor  of  any  lands, 
j  having  no  right  or  title  therein,  should  not  be 
!  taken  or  deemed  any  such  descent  in  the  law, 
for  to  toll  or  take  away  the  entry  of  any  per- 
!  son,   which,  at  the  time  of  the  descent,  had 
good  and  lawful  title  of  entry,  except,"  «fec. 
The  disseisin  intended  by  this  act  was  one 
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founded  on  a  tortious  expulsion  of  the  true 
owner.  This  is  giving  the  term  its  primitive 
and  genuine  meaning ;  and  in  this  sense  it  is 
also  used,  when  applied  to  a  descent  cast.  A 
mere  entry  upon  another  is  no  disseisin,  unless 
it  be  accompanied  with  expulsion,  or  ouster 
from  the  freehold.  Disseisin  is  an  estate  gained 
by  wrong  and  injury  ;  and  therein  it  differs 
from  dispossession,  which  may  be  by  right  or 
wrong.  This  is  the  uniform  language  of  the 
best  authorities,  from  the  time  of  Littleton. 
218*]  (Litt,,  sec.  279  ;  *Co.  Litt.,  3  b,  18  b, 
153  b,  181  a;  Cro.  Jac.,  685;  1  Salk..  246,  n.  2; 
1  Burr.,  109.) 

This  tortious  seisin  the  lessors  of  the  plaint- 
iff were  bound  to  show  affirmatively,  if  they 
would  put  themselves  upon  the  strict  and  un- 
gracious right  of  a  descent  cast.  A  peaceable 
entry  upon  land,  apparently  vacant,  furnishes, 
perse,  no  presumption  of  wrong.  The  benign 
and  legal  intendment  is  otherwise.  According 
to  Lord  Holt  (1  Salk.,  246),  a  bare  entry  on 
another,  without  an  expulsion,  makes  such  a 
seisin  only,  that  the  law  will  adjudge  him  in 
possession  that  has  the  right.  This  court  has 
frequently  recognized  the  same  rule,  that  an 
entry  not  appearing  to  be  hostile,  was  to  be 
considered  an  entry  under  the  title  of  the  true 
owner.  It  lay,  then,  with  the  plaintiff  to  show 
his  entry  not  congeable,  or  to  show  a  subse- 
quent disseisin  ;  for  he  entered  upon  vacant 
lands.  We  may  infer  title,  from  his  ten 
years'  possession,  sufficient  to  put  the  ten- 
ant upon  his  defense ;  but  we  ought  not  to 
infer  a  tortious  entry,  or  an  actual  ouster, 
sufficient  to  bar  every  defense.  This  would 
be  a  most  rigorous  conclusion,  for  it  makes  the 
ancestor  of  the  plaintiff  a  disseisor  ;  it  tolls  the 
entry  of  the  true  owner  ;  it  shuts  out  his  de- 
fense, and  drives  him  to  his  writ  of  right, 
which  final  remedy  is  now  subject  to  the  limita- 
tion of  twenty-five  years. 

The  subsequent  use  of  the  land  by  Teller 
was  no  disseisin.  The  case  of  Mathewn  v.  Trot 
(1  Leon.,  209)  is  a  strong  authority  on  this 
point.  In  that  case,  Henry  Denny,  the  heir- 
at-law,  when  he  came  of  age,  claimed  and  sued 
out  livery,  or  restitution  of  lands,  out  of  the 
hands  of  the  feudal  lord,  who  had  seized  them 
as  guardian  for  the  infant.  He  then  leaded 
them  for  years,  reserving  a  rent,  and  for  years 
received  the  rents  and  profits  from  his  tenant, 
and  died  so  seized.  This  was  held  not  to  be  a 
requisite  seisin  to  cast  a  descent,  though  the 
court  admitted  that  his  lessee  had  gained  a 
211)*J  wrongful  *possession  in  fee.  If  here 
was  not,  during  all  this  time,  an  actual  pedi* 
posseasio  by  the  heir  (though  the  case  says,  he 
once  walked  over  the  lands  with  his  tenant), 
yet  he  held  and  enjoyed  the  lands  by  his 
tenant ;  and  the  case  showed  conclusively  that 
he  held  them  without  title,  for  the  lands  had 
been  devised  in  fee  to  his  younger  brother. 
This  case,  I  think  is,  in  every  view,  much 
stronger  in  favor  of  a  descent  cast  than  the 
one  before  us. 

As  it  was,  therefore,  ruled,  at  the  trial,  that 
a  descent  was  cast,  and  the  evidence  offered 
by  way  of  defence,  inadmissible,  the,  court  are 
of  opinion  that  there  ought  to  be  a  new  trial, 
with  costs  to  abide  the  event  of  the  suit. 

yew  trial  granted. 
JOHNS.  REP.,  6. 
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THE    COLUMBIAN    INSURANCE    COM 
PANY. 

Marine  Insurance — Abandonment  by  Insured — 
Technical  Total  Loss — WJiat  Constitutes — 
Liability  of  Insurer — Recovery  for  a  Total 
Loss. 

Insurance  on  300  barrels  of  flour,  from  New  York 
to  London.  During:  the  voyage,  it  became  neces- 
sary, for  the  preservation  of  the  ship,  to  throw  over 
a  part  of  the  cargo,  among  which  were  123  barrels 
of  the  flour  insured,  and  30  barrels  more  were  so 
damaged  that  it  became  necessary  to  sell  them  at 
Norfolk,  into  which  port  the  ship  went  from  neces- 
sity. The  123  barrels  of  flour  lost  by  the  jettison, 
estimated  at  "the  invoice  price,  together  with  the  30 
barrels,  sold  at  Norfolk,  after  deducting  the  net 
proceeds,  amounted  to  less  than  a  moiety  of  the 
prime  cost  of  the  whole  300  barrels.  The  insured, 
on  hearing  of  the  loss  which  had  been  sustained, 
abandoned :  but  the  ship  was  afterwards  repaired, 
and  arrived  at  London  in  safety,  where  she  deliv- 
ered the  residue  of  the  flour,  being  147  barrels,  to 
the  consignees.  It  was  held  that  there  being  a  loss 
of  more  than  a  moiety  of  the  article  specifically  in- 
sured, the  insured  had  a  right  to  abandon,  and  was 
entitled  to  recover  for  a  total  loss. 

Citation— 1  Johns.,  411. 

THIS  was  an  action  on  an  open  policy  of  in- 
surance, on  300  barrels  of  flour,  the  prop- 
erty of  the  plaintiffs,  laden  on  board  of  the 
ship  Herkimer,  on  a  voyage  from  New  York 
to  London.  The  sum  insured  in  the  policy 
was  $2,750,  at  a  premium  of  five  per  cent.  The 
amount  of  interest  covered  was  $2,691.14. 

The  Herkimer  was  a  general  ship,  and  sailed 
from  New  York,  on  the  voyage  insured,  the 
18th  March,  1807,  with  a  cargo  belonging  to 
different  shippers.  *Meeting  with  [*22O 
tempestuous  weather,  and  having  sprung  a 
leak,  which  increased  so  as  to  render  it  neces- 
sary to  seek  the  nearest  port,  she  put  into 
Norfolk,  on  the  17th  of  April,  after  having 
sustained  considerable  damage,  and  having 
been  obliged  to  throw  over  a  part  of  her  cargo, 
among  which  were  123  barrels  of  the  flour  be- 
longing to  the  plaintiffs.  On  the  25th  of  April, 
that  part  of  the  cargo  which  was  damaged  by 
the  perils  of  the  sea  was  sold  at  Norfolk, 
among  which  were  30  barrels  of  flour,  belong- 
ing to  the  plaintiffs,  the  prime  cost  of  which 
was  $269. 12;  but,  on  account  of  its  being 
damaged,  it  sold  only  for  $5.67  per  barrel,  pro- 
ducing the  net  sum  of  $105. 

The  ship  took  in  at  Norfolk  (to  replace  that 
part  of  the  cargo  thrown  overboard  and  sold) 
32  hogsheads  and  5  barrels  of  tobacco,  36 
ceroons  of  indigo,  and  31  bales  of  cotton,  for 
London,  the  freight  of  which  amounted  to 
€150  sterling. 

After  being  repaired,  the  ship  left  Norfolk 
in  June,  and  arrived  in  London  the  latter  end 
of  July  following. 

On  "the-  22d  of  June.  1S07,  the  plaintiffs 
wrote  to  the  defendants,  stating  that  the  Herki- 
mer had  met  with  bud  weather  and  sprung 
a  leak  ;  that  14H  barrels  of  the  flour  insured 
had  been  thrown  overboard  ;  that  25  barrels, 
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being  damaged",  had  been  sold  at  Norfolk,  and 
the  remaining  127  sent  in  the  ship  to  London  ; 
and  that  they,  therefore,  abandoned  the  whole 
to  the  defendants,  and  claimed  of  them  pay- 
ment for  a  total  loss.  This  letter  was  accom- 
panied with  the  usual  proofs  of  interest  and 
loss. 

By  letters  from  the  consignee  in  London, 
date'd  the  16th  of  September,  and  the  5th  of 
November,  1807,  it  appeared  that  they  had 
received  147  barrels  of  flour,  belonging  to  the 
plaintiffs,  that  21  barrels  were  damaged,  and 
sold  at  32*.  a  barrel,  and  the  remainder  at  34*. 
6rf.  per  barrel. 

221*]  *On  the  14th  of  January,  1808,  the 
plaintiffs  again  wrote  to  the  defendants,  that 
they  had  received  an  account  of  sales  from 
London,  from  which  it  appeared  that  147  bar- 
rels only  of  the  flour  had  been  received  by  their 
consignees  ;  and  adverting  to  the  errors,  as  to 
the  quantity  lost,  in  their  former  letter,  they 
confirmed  and  renewed  the  abandonment  made 
on  the  22d  of  June. 

In  February,  1808,  the  account  of  sales  at 
Norfolk  was  delivered  to  the  defendants,  and 
an  action  commenced  against  them,  as  for  a 
total  loss,  stated  to  have  happened  by  a  jettison 
of  a  part,  and  the  damaged  state  of  the  re- 
mainder. 

By  the  account  of  the  adjustment  and  settle- 
ment of  the  general  average  and  loss  at  Lon- 
don, which  was  delivered  to  the  defendants  in 
June,  1808,  it  appeared  that  the  amount  paya- 
ble to  the  plaintiffs  on  theadjustment.including 
the  proceeds  of  the  flour,  was  $430.66,  which 
sum  was  received  by  the  consignees  in  London, 
and  passed  to  the  credit  of  the  plaintiffs.' 

A  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court,  on  the  above 
case,  as  to  the  question,  whether  the  plaintiffs 
were  entitled  to  recover  for  a  total  or  a  partial 
loss  ;  the  amount  to  be  ascertained  by  persons, 
named  by  the  parties,  according  to  the  opinion 
of  the  court. 

222*]  *  Mr.  T.  L.  Ogden,  for  the  plain  tiff .  The 
contract  of  insurance  is  on  the  subject  insured 
for  the  voyage.  If  the  subject  be  lost,  or  the 
voyage  defeated,  the  insured  may  abandon. 
The  contract  between  the  parties  was  that  the 
goods  insured  should  arrive  at  the  port  of  Lon- 
don. But  less  than  a  moiety  of  them  arrived. 
What  is  a  loss  of  voyage  ?  What  frustrates 
an  adventure  ?  What  renders  a  voyage  not 
worth  pursuing  V  It  is  where  a  specific  arti- 
cle is  insured,  and  a  moiety  of  it  is  lost. 
(Marshall,  bk.  1,  ch.  13,  sec.  1  ;  Park,  193, 
198.) 

The  case  of  Vandenheuvel  \.  The  United 
Ins.  Co.  (1  Johns.  Rep.,  406,  411)  is  perfectly 
analogous  to  the  present.  The  court  said  that 
"  where  a  moiety  of  any  portion  of  a  cargo, 
specifically  underwritten,  has  been  lost,  the 
owner  may  abandon,  however,  small  its  pro- 
portion may  be  to  the  whole  lading."  It  is 


1.— The  300  barrels  cost 


-    82.601.00 


Half   is 

123  thrown  into  the  sea  and  30  sold  at 

Norfolk,  cost $1,377 

Deduct  net  proceed*  of  the  80  barrels 

damaged  and  sold  at  Norfolk,    -  165 

Amount  of  loss,   according  to  the 
value  of  prime  cost,        -       -          $1,212 

10(5 


$1,345.50 


enough  that  more  than  half  of  the  specific  sub- 
ject insured  has  been  lost.  (1  Term  Rep. ,  187, 
Cazalet  v.  St.  Barbe.)  The  value  is  not  to  be 
regarded  in  such  a  case. 

Messrs.  C.  I.  Bogert  and  8.  Jones,  Jun. ,  con- 
tra. The  rule  is,  that  the  insured  may  aban- 
don, when  there  has  been  a  deterioration  to 
more  than  half  the  value  of  the  subject  in- 
sured. The  whole  amount  of  the  jettison 
does  not  make  a  technical  total  loss  ;  and  if  the 
loss  on  the  sale  of  the  30  barrels  at  Norfolk  is 
added  to  that  amount,  it  will  not  equal  one 
half  of  the  value  of  the  article  insured.  Sup- 
pose that  160  barrels  had  been  damaged,  the 
insured  would  have  no  right  to  abandon  until 
the  extent  of  the  damage  was  ascertained.  And 
the  quantum  of  damage  is  to  be  ascertained  by 
a  survey  (1  Johns.  Rep.,  339,  Ludlow  v.  Colum- 
bian Ins.  Co.),  not  by  a  sale  of  the  goods. 

How  can  there  be  a  loss  of  voyage,  when 
the  vessel  proceeded,  and  arrived  at  the  port 
of  her  destination  with  the  residue  of  her  car- 
go ?  The  rule  laid  down  in  Vandenheuvel  v. 
The  United  Ins.  Co.  does  not  apply,  unless 
there  has  been,  in  fact,  a  deterioration  of  the 
goods  to  half  their  value. 

*Mr.  Hoffman,  in  reply.  This  was  [*223 
an  insurance  on  a  specific  number,  being  300 
barrels.  By  the  jettison,  123  barrels  were 
completely  lost,  and  30  were  so  much  dam- 
aged that  they  were  necessarily  sold,  and  could 
not  be  transported  to  the  port  of  destination. 
The  vessel,  it  is  true,  afterwards  proceeded  to 
the  port  of  destination  with  the  residue  of  the 
cargo ;  but  the  insurance  is,  that  the  goods  in- 
sured shall  arrive  at  the  destined  port.  Sup- 
pose only  10  barrels  had  remained ;  would 
there  not  have  been  a  loss  of  the  voyage,  a 
frustration  of  the  adventure  ?  Or,  suppose 
the  whole  had  been  damaged  and  sold  at  Nor- 
folk, and  the  net  proceeds  had  amounted  to 
more  than  the  invoice  price,  would  not  this 
have  been  a  loss  of  the  voyage  ?  The  inquiry 
as  to  a  moiety  of  the  value  being  lost,  takes 
place  only  when  the  goods  arrive  at  the  port 
of  destination.  In  the  case  of  Ludlow  v.  The 
Columbian  Ins.  Co.  the  goods  might  have  gone 
to,  and  did  actually  reach  the  port  of  destina- 
tion after  the  accident.  In  the  present  case,  a 
moiety  of  the  goods  did  not  not  arrive  at  Lon- 
don. A  loss  of  more  than  a  moiety  happening 
at  an  intermediate  port,  has  ever  been  held  a 
sufficient  ground  of  abandonment. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

The  question  here  is  not  whether  the  moiety 
of  the  whole  cargo  on  board  the  ship  was  lost, 
but  whether  there  has  been  a  loss  of  a  moiety 
of  the  property  specifically  insured  by  the 
plaintiffs  at  any  period  of  the  voyage. 

"In  settling  and  distributing  an  average 
loss,  it  is  proper  to  look  to  everything  on 
board ;  but  where  a  moiety  of  any  portion, 
specifically  underwritten,  has  been  lost,  its 
owner  may  abandon,  however  small  his  pro- 
portion may  be  to  the  whole  cargo."  ( Van- 
denheuvel v.  United  Ins.  Co.,  1  Johns.  Rep., 
411.) 

This  was  an  insurance  upon  an  adventure 
from  New  York  to  London ;  and  if  this  has 
been  frustrated  by  any  *of  the  perils  [*224 
within  the  policy,  the  insured  have  a  right  to 
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abandon,  and  recover  as  for  a  total  loss.  The 
contract  between  the  parties  is  that  the  whole 
of  the  article  insured  shall  be  delivered  at  the 
port  of  destination  ;  and  if  a  moiety  should  be 
lost  in  the  transportation,  by  a  peril  within  the 
policy,  the  insurer  is  liable  for  a  total  loss. 

The  plaintiffs  calculated  upon  the  delivery 
of  the  subject  insured  at  a  particular  market ; 
and  though  it  is  true  that  the  insurer  has  noth- 
ing to  do  with  the  state  of  the  market,  yet  he 
is  answerable,  in  case  the  goods  are  not  de- 
livered there,  either  for  a  partial  or  total  loss, 
according  to  circumstances.  Here  has  been  a 
loss  of  more  than  a  moiety  of  the  property  in- 
sured, by  the  perils  of  the  sea,  in  the  course  of 
the  voyage ;  and  within  a  reasonable  time 
after  advice  of  the  loss,  the  insured  aban- 
doned, and  they  have  done  nothing  to  waive 
the  abandonment  since  it  was  made. 

Of  the  300  barrels  of  flour  insured,  123  were 
thrown  overboard,  and  30  barrels  were  so 
much  damaged  as  to  render  a  sale  of  them 
proper  and  necessary,  on  the  arrival  of  the 
ship  at  Norfolk.  Not  more  than  147  barrels, 
therefore,  arrived  at  the  port  of  delivery.  The 
30  barrels  sold  at  Norfolk  were  as  much  lost 
to  the  plaintiffs,  within  the  meaning  and  spirit 
of  the  contract,  as  though  they  had  been  cast 
into  the  sea.  They  were  lost  to  them  for  all 
useful  and  intended  objects  of  the  shipment, 
inasmuch  as  they  were  not  in  a  state  fit  to  be 
carried  to  the  market  to  which  they  were  in- 
tended to  be  sent. 

The  argument  on  the  part  of  the  defendants 
is  that  the  loss  arising  from  the  jettison,  and 
the  damaged  flour  sold  at  Norfolk,  estimating 
the  flour  at  prime  cost,  and  crediting  the  money 
arising  from  the  sale  of  the  30  barrels  of  dam- 
aged flour,  amounted  to  less  than  a  moiety  of 
the  prime  cost  of  the  whole  300  barrels  ;  and 
225*]  that,  therefore,  there  was  not  such  a 
loss  as  to  authorize  an  abandonment. 

This  argument,  at  first  view,  appears  plaus- 
ible, but  its  fallacy  is  easily  detected.  The 
contract  is  not  that  there  shall  be  a  delivery  at 
London  of  a  part  of  the  property  insured,  and 
so  much  money  as  will  be  equal  to  a  moiety  in 
value  of  the  300  barrels.  The  insurer  under- 
took that  the  whole  of  the  article  insured 
should  arrive  at  the  port  of  destination  ;  and 
the  insured  have  nothing  to  do  with  the  money 
for  which  the  damaged  goods  were  sold. 

The  sale  became  necessary  by  reason  of  an 
injury  to  the  flour,  for  which  the  insurers  are 
liable,  and  the  proceeds  of  the  sale  passed,  by 
the  abandonment,  to  the  insurers. 

This  being  the  only  point  insisted  upon,  on 
the  argument,  though  several  others  were 
made,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment  as  for  a  total  loss:  the 
amount  to  be  ascertained  according  to  the  pro- 
visions of  the  case. 

Judgment  for  I  he  plaint  iffx. 


2  2O*j  *CUAIG  ET  A i, 

THE   UNITED  INSURANCE  COMPANY. 


NOTE.— Martnr  tiuntranct— -Abandonment  lilnck- 
arled  por*—  Warning— Fe-ar  of  capture — When  mtffl- 
rirnt  mane,  for  ahatulimment, 

The  raw's  on  the  above  subject  an-  not  fully  in  ac- 
cord. I 'arsons  says  (2  Marine  Ina.,  pp.,  285,  286,  ri. 
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THE  SAME 

v. 

THE    NEW    YORK    INSURANCE    COM- 
PANY. 

THE  SAME 

t. 

THE   COMMERCIAL  INSURANCE  COM- 
PANY. 

|  Marine  Insurance — Blockaded  Parts —  Warning 
Xot  to  Enter — Indorsement  on  Register — Fear 
of  Capture —  When  it  Justifies  Abandonment. 

A  vessel  was  insured  from  New  York  to  Barce- 
;  lona.    She  was  boarded  during1  the  voyage,  off  St. 
Michaels,  by  a  British  cruiser,  the  commander  of 
which,  on  the  20th  of  December,  1807,  indorsed  her 
register,  warning  her  not  to  enter  any  of  the  ports 
of  France,  Holland,  Spain,  Denmark,  Italy,  Portu- 
gal, or  any  other  port  from  which  .the  British  flag 
was  excluded,  according  to  the  British  orders  in 
',  council  of  the  llth  of  November,  1807.   The  master, 
i  fearing  Algerine  pirates,  and  believing  he  should  be 
I  liable  to  British  capture  if  he  proceeded  to  Barce- 
!  lona  without  first  touching  at  a  British  port,  put 
into  Gibraltar  for  advice,  and  there  obtained  per- 
mission to  proceed  on  his  voyage,  but  hearing  of 
the  Milan  decree  of  25th  of  December,  1807,  and  the 
Spanish  decree  of  the  3d  of  January,  1808,  and  be- 
ing-  informed   that    Barcelona   was  occupied    by 
French  troops,  he  abandoned  the  voyage,  and  re"- 
!  turned  to  New  York ;   and  the  insured  thereupon 
j  abandoned,  as  for  a  total  loss.    It  was  held  that  the 
breaking1  up  the  voyage  and  abandonment  were  not 
justifiable. 

Neither  the  fear  of  intermediate  capture,  in  pro- 
j  ceeding  to  Barcelona,  nor  of  seizure  there,  was  a 
,  sufficient  cause  of  abandonment. 

The  insured  cannot  abandon  qitia,  timet,  in  cases 
:  where  the  danger  is  remote  or  contingent ;   but  if 
1  there  be  an  absolute  interdiction  of  commerce  with 
the  port  of  destination,  so  that  the  completion  of 
i  the  voyage  is  impracticable,  or  attended  with  a 
i  moral  certainty  of  seizure  and  loss ;   or  if  the  port 
of  destination  be  in  possession  of  an  enemy,  or  ac- 
tually blockaded,  it  seems  that  the  insured  is  not 
bound  to  proceed,  but  may  abandon  the  voyage, 
and  recover  for  a  total  loss. 

'  Citations— Emerigon,  torn.  1,  507-512 ;  Id.,  594 :  Id., 
544;  5  Esp.  N.  P.,  50 ;  1  Johns.,  24!»;  9  East,  383;  3 
Bos.  &  P.,  388 ;  1  Camp.  N.  P..  450. 

"PHESE  actions  were  commenced  on  three 
1  separate  policies  of  insurance.  The  pol- 
icy in  the  first  cause  was  dated  the  19th  of  De- 
cember, 1807,  on  the  American  ship  called  the 
Amiable  Matilda,  Hilliard,  master,  "at  and 
from  New  York  to  Barcelona  and  Salon,"' 
valued  at  $5,500.  At  the  foot  of  the  policy 
were  the  following  written  clauses:  "War- 
ranted American  property,  proof  whereof  is 
required  to  be  made  here  onlv.  In  case  of 
capture  or  detention,  not  to  abandon  in  less 
than  six  months  after  advice  thereof  at  this 
office,  or  until  after  condemnation.  If  turned 
away  for  attempting  a  blockaded  port,  the  as- 
sured to  bj  at  liberty  to  proceed  to  a  port  not 
blockaded,  but  not  to  be  liable  to  loss  for  seiz- 
ure or  detention  at  the  port  of  destination,  in 
consequence  of  having  touched,  by  choice  or 
force,  at  a  British  port." 

*Tlu>  policies  in  the  second  and  [*227 
third  causes  were  on  goods  l.-ulcn  on  board  the 
same  ship,  "at  and  from  New  York  to  Barce- 
lona;" with  a  written  clause,  us  follows: 
"  Warranted  not  to  abandon,  if  captured,  un- 

5),  "That  the  principle  (that  the  fear  of  a  peril  in- 
sured mnilnst  Is  not  a  good  meson  for  abandonment  > 
is  generally  correct,  cannot  be  denied:  the  only 

" 


question  is.  When  Is  it  to  be  applied." 
In  Arnoulds'  Marine  Ins.  (5tn  e<l.. 


it  is  said  : 
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til  condemned,  or  until  after  a  detention  of  six 
months,  after  advice  is  received  here  of  the 
capture." 

The  causes  were  tried  at  the  New  York  sit- 
tings, in  June,  1809,  before  Mr.  Justice  Spen- 
cer. 

At  the  trial  of  the  first  cause,  the  plaintiffs 
produced,  as  preliminary  proofs,  a  letter  of 
abandonment,  dated  the  12th  of  March,  1808, 
addressed  to  the  defendants,  as  follows:  ' '  The 
papers  herewith  submitted  to  you  will  show 
the  situation  of  the  subject  insured,  which  au- 
thorizes us,  as  we  are  advised,  to  make  an  aban- 
donment. '  We  do,  therefore,  hereby  aban- 
don to  your  company  the  ship,  &c.,  and  claim 
from  you  a  payment  of  a  total  loss."  The 
papers  referred  to  and  delivered  to  the  defend- 
ants were  an  affidavit  of  the  plaintiffs  that  no 
other  insurance  had  been  made  by  them  on 
the  ship,  and  three  letters  from  the  master. 
The  first  letter,  dated  on  board  the  Amiable 
Matilda,  Gibraltar  Roads,  5th  of  January, 
1808,  was  as  follows:  "It  is  with  extreme 
regret  that  I  have  to  acquaint  you  of  my 
coming  into  this  place,  25  days  from  New 
York  ;  the  cause  of  which  was  my  having  my 
papers  indorsed  by  a  British  cruiser,  forbid- 
ding me  to  enter  any  port  in  France,  Holland, 
Denmark,  Portugal,  Spain,  Italy,  or  any  other 
port  from  which  the  British  flag  was  ex- 
cluded ;  at  the  same  time  furnishing  me  with 
a  copy  of  the  British  orders  in  council,  dated 
llth  of  November  last.  I  likewise  was  in- 
formed by  an  American  vessel  that  the  Alger- 
ines  were"  at  war  with  the  United  States,  had 
taken  in  a  number  of  vessels ;  and  that  the 
American  consul  at  Gibraltar  had  sent  out 
word  for  all  American  vessels  bound  up  the 
Mediterranean  to  call  at  Gibraltar  for  advice. 
Under  these  circumstances,  I  have  thought  it 
for  the  interest  of  all  concerned  that  I  should 
call  here,  where  I  find  20  or  30  sail  of  other 
228*J  vessels  similarly  situated,  *and  more 
daily  arriving,  among  which  are  several  sail 
who  had  their  papers,  like  myself,  indorsed 
without  the  Straits,  and  had  passed  the  rock ; 
after  which  they  were  captured  for  having 
passed  Gibraltar  ;  although  sailing  for  Malta, 
they  are  sent  in  here,  and  are  now  waiting  for 
.trial.  Not  knowing  the  names  of  your  friends 
in  this  place,  I  called  on  the  friends  of  Messrs. 
Compt  &  Co.  (the  consignees),  Mr.  James  R. 
Benson,  and  Messrs.  Anderson  &  Co.,  for  ad- 
vice, from  whom  and  the  American  consul  I 
learn  that  I  cannot  go  out  until  my  quarantine 
is  out,  after  which,  as  my  cargo  is  comprised 
of  such  articles  as  will  be  admitted,  we  shall 
be  allowed  to  proceed  to  my  original  port  of 
destination,  by  taking  a  certificate  of  my  hav- 
ing stopped  here.  I  shall  extend  my  protests, 


and  proceed  as  fast  as  possible,  after  permit- 
ted, for  Barcelona,  where  I  hope,  and  think  it 
probable,  I  shall  be  permitted  to  an  entry,  not- 
withstanding tne  misfortune  of  being  forced 
to  call  here."  &c. 

"P.  S.  The  difficulty  with  the  Algerines  is. 
over,"  &c. 

.  The  second  letter,  dated  at  the  same  place, 
on  the  12th  of  January,  1808,  was  as  follows : 

"  Since  writing,"  &c.,  "  I  have  made  every 
exertion  to  get  permission  to  proceed  from 
quarantine,  but  have  not  been  able  to ;  how- 
ever, we  are  this  day  admitted  to  pratique,  and 
have  my  protest  made  out,  and  permission  to 
proceed  to  Barcelona.  We  have  the  appear- 
ance of  a  fine  breeze  to-morrow  morning,  for 
Barcelona,  and  I  shall  improve  it,  from 
whence  I  hope  you  will  next  hear  from  me. 
I  have  this  day  seen  letters  from  Messrs. 
Compt  &  Co., "dated  the  2d  instant,  saying 
there  was  no  difficulty  in  vessels  coming  to 
their  place  that  had  touched  at  Gibraltar. 
There  is  here  a  number  of  vessels  similarly 
situated,  that  are  going  to  proceed  on  their 
voyages  ;  likewise  a  number  that  were  bound 
to  French  and  Italian  ports,  which  were 
pretty  much  determined  to  return  home  with 
their  outward  cargoes,"  &c. 

*The  third  letter,  dated  at  the  same  [*221> 
place,  the  18th  of  January,  1808,  was  as  fol- 
lows : 

"Since  writing  to  you,  the  12th  instant,  the 
day  I  had  pratique,  I  extended  a  protest  and 
had  cleared  out,  and  was  about  getting  under 
way,  for  Barcelona,  when  the  late  French 
and  Spanish  decrees  were  received  here  ;  like- 
wise, that  Barcelona  was  occupied  by  French 
troops.  And  I  hear  from  Messrs.  Grevigne  & 
Co.,  in  Malaga,  that  they  have  not  a  doubt 
but  the  decree  will  be  rigidly  enforced,  which 
blasts  our  hopes  of  a  voyage.  I  have  advised 
with  the  first  mercantile  houses  in  this  place, 
and  concluded  to  return  direct  to  New  York, 
as  the  best  possible  thing  for  your  interest  in 
this  dreadful  dilemma.  I  shall  sail  with  the  first 
ships  of  force  that  go  through  the  gut,  as  a  con- 
voy, and  make  the  best  of  my  way  home.  There 
will  be  fifteen  or  twenty  other  vessels  likewise 
that  will  return,  and  more  daily  arriving. 
Algesiras  is  full.  The  boats  are  daily  bring- 
ing in  every  American  they  board." 

The  counsel  for  the  defendants  objected 
that  these  papers  did  not  contain  sufficient 
evidence  of  the  requisite  preliminary  proofs  ; 
and  that  the  protest  of  the  master  ought  to  be 
produced  ;  but  the  objection  was  overruled 
by  the  judge. 

The  plaintiffs  then  produced  the  deposition 
of  Moses  Billiard,  the  master,  the  reading  of 
which  was  objected  to,  because  it  set  forth  a 


"  Neither  interdiction  of  trade  at  the  port  of  desti- 
nation after  the  risk  commenced,  nor  interception 
of  the  voyage  by  blockade,  or  by  the  imminent 
danger  of  capture  or  seizure,  amounts  to  a  peril 
for  which  English  underwriters  are  answerable 
under  the  common  form  of  policy  either  as  an  ar- 
rest, restraint  and  detention,  or  in  any  other  way 
whatever."  See,  also,  Hodkinson  v.  Robinson,  3  B. 
&  P.,  388 ;  Lubbock  v.  Rowcroft,  5  Esp.,  50 :  Blacken- 
hagen  v.  London  Ass.  Co.,  1  Camp.,  454 ;  Parkin  v. 
Tunno,  11  East,  22 ;  2  Camp.,  59 ;  Forster  v.  Christie., 
11  East,  206. 

So  in  Massachusetts  it  has  been  held  that  if  a  neu- 
tral vessel  sails  for  a  port,  and  is  met  on  the  way  by 
a  belligerent  vessel  and  informed  that  the  port  is 
blockaded,  and  a  warning  not  to  proceed  is  indorsed  | 

108 


on  the  register,  the  underwriters  are  not  liable  for 
a  loss  owing  to  the  voyage  being  broken  up.  Rich- 
ardson v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass.,  102 :  Tuck- 
er v.  United  M.  &  F.  Ins.  Co.,  12  Mass.,  288. 

In  Savage  v.  Pleasants  (5  Minn..  403)  the  contrary 
was  held,  the  court  laying  much  stress  on  the  fact 
that  the  warning  was  indorsed  on  the  register. 
See,  also,  Thompson  v.  Read,  12  S.  &  R.,  440 ;  Schmidt 
v.  Union  Ins.  Co.,  1  Johns.,  249 ;  Symonds  v.  Union 
Ins.  Co.,  4  Ball.,  417. 

See,  generally,  McCall  v.  Mar.  Ins  Co.,  8  Cranch, 
59 ;  Smith  v.  Universal  Ins.  Co.,  6  Wheat.,  176 ;  An- 
drews v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason,  6 ;  Lee  v. 
Gray,  7  Mass.,  349 ;  King  v.  Del.  Ins.  Co.,  2  Wash.  C. 
C.,  300. 
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different  cause  of  abandonment ;  but  this  ob- 
jection was  overruled,  and  the  deposition  read. 
After  stating  the  examination  of  his  papers, 
and  indorsement  of  his  register,  by  the  British 
cruiser,  off  the  island  of  St.  Michaels,  the 
master  deposed  that  the  commander  of  the 
British  ship  informed  him  that,  in  conse- 
quence of  the  orders  in  council,  he  could  not 
be  permitted  to  proceed  in  his  intended  voy- 
age to  Barcelona,  or  to  any  other  port  referred 
to  in  the  indorsement  in  the  register,  without 
stopping  at  some  British  port ;  and  that  if  he 
attempted  to  proceed  to  Barcelona,  or  to  any 
of  the  ports  referred  to  in  the  indorsement  on 
23O*]  the  ship's  register,  *the  ship  would  be 
taken  by  any  British  vessel  of  war  that  might 
fall  in  with  her  ;  and  that  the  ship  and  cargo 
would,  in  consequence,  be  good  prize  and 
liable  to  condemnation.  That  the  British 
commander  showed  the  deponent  a  newspaper 
containing  the  British  orders  in  council  of  the 
llth  of  November,  1807.  That  the  ship  after- 
wards proceeded  on  her  voyage,  and  being  in 
the  Gut  of  Gibraltar,  he  spoke  an  American 
brig,  the  master  of  which  informed  him  that 
the  Algerines  had  declared  war  against  the 
United  States,  and  had  captured  several 
American  vessels,  and  that  the  American  con- 
sul had  advised  all  ships  bound  up  the  Med- 
iterranean to  call  at  Gibraltar  for  advice. 
That,  under  these  circumstances,  believing 
that  he  could  not  prosecute  his  voyage  to  Bar- 
celona, or  go  to  any  port  referred  to  in  the 
indorsement  made  on  his  register,  nor  to  any 
free  or  open  port  in  the  Mediterranean,  with- 
out subjecting  the  ship  and  cargo  to  capture 
by  the  British  or  Algerines,  and  to  a  consequent 
total  loss,  he  deemed  it  his  duty,  and  for  the 
benefit  of  all  concerned,  to  stop  at  Gibraltar  ; 
and  accordingly  put  in  there  on  the  3d  of 
January,  1808.  That  the  ship  was  immediate- 
ly put  on  quarantine,  and  he  found  he  could 
not  proceed  further,  until  he  had  performed  a 
quarantine  of  ten  days.  That  there  were 
twenty  or  thirty  American  vessels  at  Gibraltar, 
under"  the  same  circumstances  ;  and  several 
American  vessels  had  been  brought  in  by 
British  cruisers,  and  libeled  as  prizes,  in  con- 
sequence of  their  having  attempted  to  pursue 
their  voyages  up  the  Mediterranean,  without 
stopping  at  Gibraltar,  after  having  their  regis- 
ters indorsed.  That  on  the  12th  of  January, 
1808,  he  obtained  permission  from  the  govern- 
ment at  Gibraltar  to  proceed  on  his  voyage, 
with  the  ship  and  cargo  to  Barcelona,  on  tak- 
ing a  certificate  with  him  from  certain  officers 
at  Gibraltar  of  the  ships  having  touched  there. 
That  he  was  fully  determined  to  pursue  his 
voyage  to  Barcelona  ;  but  just  as  the  ship  was 
getting  under  way  for  that  purpose,  he  re- 
ceived intelligence  of  the  French  and  Spanish 
iiJJI*]  decrees.  *That  these  decrees  were 
published  in  the  newspapers  at  Gibraltar,  one 
of  which,  purporting  to  contain  a  copy  or 
translation  of  these  decrees,  the  deponent  re- 
ceived at  Gibraltar,  the  10th  of  January.  1808. 
That  after  taking  the  best  advice  he  could  ob- 
tain, and  considering  the  great  risk  the  vessel 
ana  cargo  would  run  of  being  captured  if  he 
attempted  to  proceed  to  Barcelona,  or  to  any 
other  port  in  the  Mediterranean  or  Kurope, 
from  the  numlxT  of  French  and  Spanish 
privateers  which  were  then  out,  and  which  he 
JOHNS.  Ilicp..  6. 


was  informed  and  believed  were  daily  captur- 
ing American  vessels  and  carrying  them  into 
Algesiras  and  other  Spanish  ports,  he  deemed 
it  best  for  the  interest  of  all  concerned  to  re- 
turn back  from  Gibraltar  to  New  York  ;  and, 
accordingly,  after  waiting  for  convoy  until 
the  31st  of  January,  he  sailed  from  Gibraltar, 
under  the  protection  of  a  British  vessel  of  war 
through  the  Straits  of  Gibraltar,  and  arrived 
in  safety  at  New  York  on  the  14th  of  March, 
1808.  That  from  the  information  he  received 
at  Gibraltar,  as  well  as  from  what  he  has  since 
received,  he  verily  believes,  that  if  he  had 
proceeded  on  his  voyage  to  Barcelona,  or  any 
other  port  in  the  Mediterranean,  the  ship  and 
cargo  would  have  been  captured  by  the  French 
and  Spanish,  and  have  been  condemned.  And 
that  it  was  solely  the  fear  of  capture  and 
condemnation,  in  proceeding  on  the  voyage 
to  Barcelona,  or  to  any  other  port  in  the 
Mediterranean,  which  induced  him  to  break 
up  the  voyage  and  return  to  New  York  ;  but 
that  from  his  knowledge  of  the  consignees, 
and  of  their  respectability  and  interest  at 
Barcelona,  he  was  persuaded  that  notwith- 
standing the  French  and  Spanish  decrees,  if 
the  vessel  had  arrived  at  Barcelona,  both  ves- 
sel and  cargo  might  have  been  protected  and 
saved  from  confiscation,  by  the  interest  of 
those  to  whom  she  was  consigned. 

On  his  cross-examination,  the  master  stated 
that  after  his  register  was  indorsed  by  the 
British  ship  of  war,  his  intention  was  to  go  to 
Malta,  and  not  to  Barcelona.  That  he  went 
into  Gibraltar  on  account  of  the  news  of  an 
Algerine  *war,  and  that  he  would  not  [*S2I32 
otherwise  have  gone  into  that  port.  That 
after  he  went  into  Gibraltar,  he  heard  that  the 
Algerine  war  had  ceased,  but  that,  as  there 
was  no  American  force  in  the  Mediterranean, 
apprehensions  were  still  entertained  that  the 
war  would  break  out  again  ;  but  he  should 
not,  on  that  account  alone  have  refrained  from 
prosecuting  his  voyage  to  Barcelona.  That  if 
the  Milan  decree  and  Berlin  decree  had  alone 
existed,  when  he  was  at  Gibraltar,  he  would 
not  have  proceeded  to  Barcelona.  That  while 
at  Gibraltar  he  had  no  information  from  any 
persons  in  Spain  that  it  was  understood  there 
that  the  Spanish  decree  would  be  carried 
strictly  into  effect,  or  that  it  would  not.  That 
he  saw  no  letters  at  Gibraltar,  nor  had  any  in- 
formation there  to  induce  him  to  believe  that 
the  Spanish  decree  would  have  been  enforced 
against  the  Amiable  Matilda  or  her  cargo,  if 
she  had  arrived  at  Barcelona.  That  after  his 
register  was  indorsed,  he  deemed  it  unsafe  to 
proceed  on  his  voyage  without  first  stopping 
at  an  English  port  ;  and  until  he  heard  of  the 
Algerine  war,  he  intended  to  go  to  Malta,  as 
being  an  English  port,  and  from  whence  he 
might  with  more  ease  and  safety  reach  his 
port  of  destination.  That  if,  when  he  left 
Gibraltar,  he  had  believed  that  he  could  have 
reached  Barcelona  in  safety,  he  would  have 
proceeded  to  that  port. 

The  indorsement  on  the  register  of  the  Ami- 
able Matilda  was  in  these  words:  "  Warned 
not  to  enter  any  of  the  ports  of  France,  Hol- 
land, Spain,  Denmark,  Italy.  Portugal,  or  any 
other  port  from  which  tin-  British  fine  is  ex- 
cluded. Lat.  37  dcg.  fi  min.  north,  long.  20 
west,  20th  of  December,  1H07." 
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The  counsel  for  the  plaintiffs  read  in  evi- 
dence the  British  orders  in  council,  of  the  llth 
of  November,  1807,  the  Milan  decree,  of  the 
25th  of  December,  1807,  and  the  Spanish  de- 
cree, dated  at  Aranjuez,  the  3d  of  January, 
1808,  and  the  Berlin  decree,  dated  the  21st  of 
November,  1806. 

233*]  *Chace,  an  American  captain,  de- 
posed that  he  was  at  Algesiras  in  January, 
1808;  that  there  were  a  number  of  French  and 
Spanish  cruisers  in  the  Mediterranean,  and 
that  American  vessels,  obnoxious  to  the  Milan 
and  Aranjuez  decrees,  could  hardly  have  es- 
caped capture;  that  British  convoys  frequent- 
ly passed  Gibraltar,  and  went  up  the  Mediter- 
ranean, by  which  American  vessels  might 
have  been  protected,  by  sailing  in  their  com- 
pany, but  without  having  sailing  orders  or  sig- 
nals ;  that  the  privateers  generally  kept  in 
shore,  and  the  greatest  danger  from  them  was 
off  Algesiras,  and  in  the  Gut  of  Gibraltar;  that 
had  he  been  at  Gibraltar  when  the  Amiable 
Matilda  was  there,  and  bound  to  Barcelona, 
he  should  have  proceeded  thither ;  and  if  he 
could  have  gone  with  a  British  convoy,  he  cer- 
tainly should  have  done  so,  if  his  vessel  had 
not  been  liable  to  be  seized  on  her  arrival  at 
Barcelona. 

Graham,  another  witness,  testified  that  on 
account  of  a  bar  in  the  harbor  of  Barcelona, 
the  Amiable  Matilda  would  have  been  obliged 
to  land  more  than  half  her  cargo  two  miles 
from  the  city,  where  she  would  have  been  ex- 
posed, for  some  days,  while  unloading,  to  pri- 
vateers. 

The  jury  found  a  verdict  for  the  plaintiffs, 
for  a  total  loss.  Similar  verdicts  were  also 
found  in  the  other  two  causes. 

A  motion  was  made  in  behalf  of  the  defend- 
ants for  a  new  trial;  on  the  following  grounds: 

1.  Because  the   preliminary  proofs  varied 
from  the  proofs  at  the  trial,  and  did  not  show 
a  right  of  action  at  the  time  the  suit  was  com- 
menced. 

2.  There  was  no  justifiable  cause  of  aban- 
donment, there  being  no  total  loss  by  any  of 
the  perils  insured  against. 

3.  Admitting  a  right  to  abandon,  from  fear 
of  capture,  the  abandonment  was  premature. 

Mr.  Wells,  for  the  defendants.  1.  The  pre- 
liminary proof  is  defective  in  form.  It  con- 
234*]  sisted  merely  of  three  letters  *f  rom  the 
captain,  with  the  usual  affidavit,  as  to  interest 
and  other  insurance.  The  abandonment 
should  have  been  accompanied  with  the  pro- 
test of  the  master,  whose.duty  it  is,  whenever 
any  difficulty  or  disaster  intervenes,  to  make  a 
regular  protest,  the  first  convenient  opportu- 
nity. Proof  implies  something  having  the 
solemnity  and  authority  of  an  oath.  If  the 
master  actually  made  no  protest,  he  failed  in 
the  performance  of  his  duty;  and  the  plaintiffs 
were  not  prepared  to  abandon  and  exhibit  the 
requisite  proof  of  loss.  The  best  evidence  is 
the  protest  of  the  master ;  it  ought,  therefore, 
to  have  been  exhibited. 

Again,  the  cause  of  abandonment,  as  stated  in 
the  letters  exhibited  as  preliminary  proof  of  loss, 
is  different  from  what  was  given  in  evidence  at 
the  trial.  When  the  insured  makes  an  abandon- 
ment on  a  specfic  ground,  he  must,  at  the  trial, 
be  confined  to  it.  He  cannot  show  a  differ- 
ent cause.  In  his  letters,  the  master  assigns 
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as  a  reason  for  breaking  up  the  voyage  at  Gib- 
raltar and  returning  here,  the  apprehension  of 
seizure  at  Barcelona,  his  port  of  destination. 
In  his  deposition,  read  at  the  trial,  he  states 
the  reason  of  his  return  home  to  be  the  fear 
of  his  intermediate  capture  by  the  French  and 
Spanish  cruisers.  The  averment  in  the  declar- 
ation also  states  the  apprehension  of  capture 
by  French  and  Spanish  cruisers  as  the  cause 
of  breaking  up  the  voyage. 

2.  By  putting  the  cause  on  the  ground  taken 
by  the  plaintiffs  at  the  trial,  the  question  is, 
whether  that  was  a  justifiable  cause  of  aban- 
donment. The  cause  assigned  by  the  master, 
in  his  deposition,  is  a  fear  of  capture  and  con- 
demnation by  the  French  or  Spanish,  under 
their  decrees,  while  proceeding  from  Gibraltar 
to  the  port  of  destination;  for  he  expresses  his 
confidence,  that  if  the  ship  had  arrived  at 
Barcelona,  she  would  not  have  been  seized 
there.  The  cause  of  abandonment,  then,  is 
fear  of  capture. 

*That  a  just  and  reasonable  appre-  [*235 
hension  of  capture  may  excuse  a  deviation  is 
not  denied;  but  this,  I  believe  is  the  first  time 
that  fear  of  capture  has  been  thought  sufficient 
to  justify  an  abandonment.  The  misappre- 
hensions, miscalculations,  and  erroneous  judg- 
ment of  the  master  are  at  the  risk  of  the  in- 
sured, not  the  insurer. 

The  case  of  Schmidt  v.  The  United  Ins.  Co. 
(1  Johns.  Rep.,  249)  certainly  goes  further 
than  any  of  the  English  decisions;  but  that  case 
differs  from  the  present.  There  the  vessel  was 
twice  warned  not  to  proceed  to  the  Elbe,  being 
blockaded;  and  had  she,  afterwards,  proceed- 
ed, she  would  have  been  liable  to  condemna- 
tion. If  she  had  gone  on,  afterwards,  and  at- 
tempted to  enter  the  Elbe,  she  would  have  vio- 
lated the  law  of  nations.  It  is  true  Mr.  Jus- 
tice Livingston,  in  giving  his  opinion  in  that 
case,  says,  "  it  is  sufficient  to  justify  the  mas- 
ter's conduct,  in  cases  of  this  kind,  if  he  has 
good  reason  to  apprehend  that  a  capture  will 
be  the  consequence  of  going  on;"  and  he  cites 
Targa,  Casaregis  and  Emerigon,  in  support  of 
his  position. 

Emerigon  (Vol.  I.,  p.  507)  states  that  the 
26th  article  of  the  French  Ordinance  forbids 
the  captain  from  abandoning  the  vessel,  dur- 
ing the  voyage,  on  account  of  any  danger 
whatever,  without  the  advice  of  the  principal 
officers  and  the  crew.  (Valin,  Sur  L'Ord. 
Mar.  liv.  2,  tit.  1,  Du  Cap,  art.  26.)  But  the 
advice  only  of  the  officers  and  crew  is  not  suf- 
ficient to  justify  the  master  in  abandoning  the 
ship;  there  must  be  a  just  cause  for  such  a 
step.  The  danger  must  be  imminent,  and  re- 
sistance impossible,  or  ineffectual.  As  the 
fear  of  being  made  a  slave,  or  prisoner,  is  a 
just  cause  of  abandoning  the  vessel,  where 
there  is  an  impossibility  of  defending  the  ship. 
Emerigon  cites  Targa  and  Casaregis,  to  illus- 
trate his  idea  of  a  well  grounded  or  just  fear, 
and  then  puts  several  cases  by  way  of  exam- 
ple. The  first  case,  is  that  of  a  vessel  bound 
from  Candia  to  France,  chased  by  a  Turkish 
ship  *of  war,  and  the  captain  and  crew  [*236 
took  to  their  boat  and  escaped  to  Zante. 

In  the  second  case,  the  captain  of  a  vessel, 
richly  laden,  came  in  sight  of  a  ship  of  30  guns, 
which  he  supposed  to  be  a  Barjbary  corsair, 
and  he  abandoned  his  vessel  in  his  boat;  and 
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it  afterwards  appeared  that  the  ship  of  war 
was  in  fact  a  French  cruiser.  In  the  third 
case,  a  French  ship,  returning  from  America, 
stranded  on  the  Barbary  coast,  and  while  the 
crew  were  engaged  in  getting  the  ship  off,  the 
Moors,  with  whom  France  was  then  at  war, 
appeared  in  sight,  and  the  captain  and  crew 
took  to  their  boat  and  left  the  vessel.  The 
fourth  case  was  that  of  a  vessel  off  Majorca, 
chased  by  an  English  cruiser,  and  the  captain 
and  crew  abandoned  their  vessel  and  went  on 
shore.  Another  case  was  that  of  a  vessel, 
forced  by  stress  of  weather  to  cast  anchor, 
near  Mahon,  and,  during  the  night,  perceiv- 
ing a  ship,  which  they  supposed  to  be  a  Bar- 
bary pirate,  the  captain  and  crew  went  ashore 
to  obtain  assistance,  and  soon  after  their  ves- 
sel was  discovered  to  be  on  fire.  Other  cases 
are  also  mentioned,  as  where  the  plague  broke 
out  on  board  of  a  vessel ;  and  where  a  vessel 
was  in  imminent  danger  of  shipwreck. 

All  the  cases  put  by  Emerigon,  or  the  au- 
thors who  are  cited,  are  those  in  which  there 
was  a  present  physical  force  and  imminent 
daneer.  In  the  present  case,  the  danger,  if 
any7  was  distant,  uncertain  and  speculative; 
it  was  a  mere  belief  or  apprehension  of  a  prob- 
able or  possible  danger,  arising  from  general 
report  or  information.  This  case,  then,  is 
widely  different  from  any  which  has  been  cited. 
One  of  the  witnesses,  at  the  trial,  was  of  opin- 
ion that  the  vessel  might  have  reached  Bar- 
celona without  being  captured,  though  it  was 
likely  she  might  have  been  taken. 

Emerigou  (Vol.  I.,  p.  594)  mentions  the  case 
of  a  vessel  bound  from  Marseilles  to  Martin- 
ique, which  having  met  with  violent  gales,  by 
which  she  was  dismasted,  put  into  Carthagena, 
and  afterwards  pursued  her  voyage ;  but 
237*1  meeting  *with  heavy  seas,  which  in- 
creased the  water  in  her  hold,  she  put  into 
Gibraltar,  and  afterwards  returned  to  Mar- 
seilles, for  fear  of  becoming  innavigable,  and 
shipwrecked,  and  was  abandoned  to  the  in- 
surers. It  was  held  that  the  insured  could  not 
recover,  as  the  judges  at  Gibraltar  did  not 
pronounce  the  ship  innavigable,  and  because 
the  fear  of  a  misfortune  is  not  the  misfortune 
itself. 

In  the  case  of  Lubbock  v.  Roiocroft  (5  Esp. 
Cases,  50),  goods  were  insured  from  London 
to  Naples,  Leghorn,  or  Messina,  with  liberty 
to  touch  at  any  port  in  the  Mediterranean  ; 
and  the  vessel  on  arriving  at  Minorca,  found 
that  Messina  was  in  the  hands  of  the  French, 
or  blockaded  by  them  ;  in  consequence  of 
which  the  insured  abandoned  for  a  total  loss. 
Lord  Ellenborough  held  that  the  abandonment 
wa-s  from  an  apprehension  of  capture  from  an 
enemy,  and  not  a  loss  within  the  terms  of  the 
policy  ;  and  the  plaintiff  had  no  right  to  aban- 
don. Erskine,  who  argued  for  the  plaintiff, 
observes  that  the  case  then  before  the  court 
"was  not  merely  qui<i  tinitt,  as  if  there  were 
100  French  vessels  covering  the  seas  ;  in  which 
case,  though  the  probability  was  great  of  the 
ship's  being  captured,  she  might  escape  ;  but 
here  the  port  was  in  possession  of  the  enemy, 
so  that  her  capture  was  certain."  Thus  ad- 
mitting that  in  a  case  like  the  present  a  fear  of 
capture,  or  a  probability  of  capture,  would 
not  be  a  sufficient  cause  of  abandonment. 

In  the  case  of  lHackenluigen  v.  The  Lon<bm 
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Ins.  Co.  (1  Campbell's  N.  P.  Cases,  454,  and 
note;  Park,  6  ed.,  226,  227)  the  goods  were  in- 
sured from  London  to  Revel,  in  Russia.  The 
ship  sailed  under  convoy,  and  arrived  in  the 
Sound  ;  and  while  proceeding  towards  Revel, 
the  captain  of  the  convoying  ship  received  in- 
formation that  an  embargo  was  laid  on  all 
British  ships  in  the  ports  of  Russia.  The  ves- 
sel put  back,  and  lay  off  Gottenburgh,  a  friend- 
ly port,  where  she  might  have  entered  ;  but  she 
sailed  with  a  fleet  for  England,  and  was  lost 
on  her  voyage  *home.  Lord  Elleubor-  [*238 
ough  said  the  case  would  hardly  bear  to  be 
stated.  The  underwriters  were  bound  to  in- 
demnify the  plaintiff  for  any  loss  that  should 
happen  on  her  voyage  from  London  to  Revel ; 
but  by  sailing  back  to  England  in  the  manner 
she  did,  the  original  voyage  was  abandoned, 
and  the  underwriters  discharged. 

In  the  case  of  King  v.  The  Delaware  liis.  Co. 
(MS.  case.  See  note  to  Condy's  edition  of 
Marshall  on  Insurance,  Vol.  I.,  p.  81,  220),  de- 
cided in  the  Circuit  Court  of  the  United  States, 
for  the  District  of  Pennsylvania,  in  April,  1809, 
the  insurance  was  from  Philadelphia  to  the 
Isle  of  France.  During  the  voyage  the  vessel 
was  stopped  by  a  British  sloop  of  war,  and 
warned  from  proceeding  to  any  port  in  pos- 
session of  the  enemies  of  Great  Britain  ;  and 
the  captain  was  told  that  the  Isle  of  France 
was  blockaded,  and  he  would  be  a  prize  if  he 
proceeded  ;  in  consequence  of  which  he  re- 
turned to  Philadelphia,  where  an  abandon- 
ment was  made.  Judge  Washington  held  that 
the  detention  and  warning  by  the  British  ves- 
sel were  no  cause  of  abandonment.  That  the 
Isle  of  France  not  being,  in  fact,  blockaded, 
there  was  neither  a  legal  nor  actual  force,  to 
prevent  the  ship  from  entering  her  port  of  des- 
tination, except  the  casual  danger  arising  from 
capture  by  privateers  ;  and  that  the  master  was 
bound  to  proceed  until  the  danger  of  actual 
loss  was  manifest. 

In  the  case  of  Atkinson  v.  Ritchie  (10  East's 
Rep.,  530)  the  Court  of  King's  Bench  held 
that  a  restraint  of  princes,  which  would  ex- 
cuse the  master  of  a  vessel  for  not  delivering 
his  cargo  at  the  port  of  destination,  agreeably 
to  the  charter-party,  means  an  actual  and  oper- 
ative restraint,  and  not  a  merely  expected  and 
contingent  restraint. 

We  shall,  probably,  be  told  that  the  master 
is  bound  to  exercise  a  sound  discretion,  under 
existing  circumstances  ;  and  if  he  acts  bonafolc, 
all  parties  are  bound  by  his  acts.  This  is  gen- 
erally true  ;  but  the  rule  has  many  exceptions. 
The  master  must  take  care  that  he  exercises 
Ids  discretion  under  proper  circumstances  ; 
and  the  question  recurs,  whether  the  circum- 
stances of  the  present  oase  *did  justify  [*li.'JJ> 
the  exercise  of  his  discretion.  Capture  is  one  of 
the  perils  insured  against,  and  the  master  has 
no  right  to  exercise  his  discretion  as  to  a  prob- 
able capture.  He  cannot  take  upon  himself  to 
abandon  the  voyage  from  an  apprehension  of 
one  of  the  perils  against  which  the  insurer  has 
undertaken  to  indemnify  the  insured.  If  this 
were  permitted,  then  the  insurer,  who  is  lia- 
ble in  a  case  of  actual  capture,  would  be  equal- 
ly liable,  also,  when  the  master  abandons 
the  voyage,  from  a  fear  of  capture.  In  the 
present  state  of  the  world,  a  vessel  cannot  sail 
in  any  direction  without  danger  of  capture. 
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It  appears  from  the  evidence  that  the  princi- 
pal danger  of  capture  was  in  the  neighborhood 
of  Algesiras ;  and  that  the  Amiable  Matilda 
might  have  sailed  under  British  convoy, 
though  without  sailing  orders  and  signals. 
She  had  also  a  British  certificate  or  passport. 
A  master  of  a  vessel,  who  was  a  witness,  said 
he  should  have  gone  on  the  voyage,  under  the 
circumstances.  Here,  then,  is  a  contrariety 
of  opinion,  and  two  cases  might  happen  in 
which  the  insurers  would  be  liable — one, 
where  a  vessel  returned  home,  and  the  other, 
where  she  proceeded  on  her  voyage,  and  was 
lost. 

But  if  the  fear  of  capture  is  a  cause  of  aban- 
donment, it  must  appear  that  there  were  just 
grounds  for  the  apprehension. 

The  master  says  if  the  Berlin  and  Milan  de- 
crees had  alone  been  in  operation,  he  would 
not  have  proceeded  for  Barcelona.  He  was 
not,  then,  influenced  by  the  Spanish  decree : 
and  if,  by  the  Berlin  and  Milan  decrees,  he 
would  not  have  been  liable  to  capture,  he  had 
no  ground  whatever  for  his  apprehension. 

By  the  7th  and  8th  articles  of  the  Berlin  de- 
cree, it  is  declared  "  that  no  vessel,  coming  di- 
rectly from  England  or  her  colonies,  or  having 
been  there  since  the  publication  of  this  decree, 
shall  be  admitted  into  any  port."  And,  "  that 
every  vessel,  that,  by  a  false  declaration,  con- 
travenes the  foregoing  disposition,  shall  be 
24O*]  seized,  *and  the  ship  and  cargo  confis- 
cated, as  English  property."  Now,  the  Ami- 
able Matilda  was  not  coming  from  England  or 
her  colonies.  Besides,  it  is  a  mere  municipal 
regulation  of  France,  excluding  vessels,  under 
certain  circumstances,  from  entering  into 
French  ports. 

The  1st  and  2d  articles  of  the  Milan  decree 
declare  "  that  every  ship,  to  whatever  nation 
she  may  belong,  that  shall  have  submitted  to 
be  searched  by  an  English  ship,  or  to  a  voyage 
to  England,  or  that  shall  have  paid  any  tax 
whatever  to  the  English  government,  is  there- 
by, and  for  that  alone,  declared  to  be  dena- 
tionalized, to  have  forfeited  the  protection  of 
its  king,  and  to  have  become  English  prop- 
erty." And  "  that  if  the  ships  thus  denation- 
alized by  the  arbitrary  measures  of  the  English 
government  enter  our  ports,  or  those  of  our 
allies,  or  whether  they  fall  into  the  hands  of 
our  ships  of  war  or  our  privateers,  they  are 
declared  to  be  good  and  lawful  prize." 

The  word  "search,"  in  the  law  of  nations, 
is  a  technical  term.  It  is  the  exercise  of  the 
right  claimed  by  the  belligerents  to  examine 
and  search  neutral  vessels,  in  order  to  ascer- 
tain whether  there  be  enemy's  property,  or 
contraband  goods  on  board.  The  Amiable 
Matilda  was  never  searched,  but  merely 
boarded.  She  was  not  bound  to  England,  nor 
had  paid  any  tax  to  the  English  government ; 
she  was  not,  therefore,  liable  to  condemnation 
under  this  decree.  If  this  be  correct,  then  the 
fear  of  the  master  was  groundless. 

If  the  doctrine  contended  for  by  the  assured 
is  to  prevail,  within  what  bounds  is  the  master 
to  be  circumscribed  in  the  exercise  of  his  dis- 
cretion ?  Suppose,  that  on  the  day  after  he 
left  New  York,  he  had  met  vessels  from  the 
Mediterranean  or  Europe,  who  informed  him 
that  if  he  proceeded  he  would  be  liable  to  capt- 
ure ;  nay,  suppose  that  he  was  so  informed 
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while  in  the  port  of  New  York,  would  he  be 
allowed  to  abandon  the  voyage,  and  the  in- 
sured entitled  to  recover  for  a  total  loss  ? 

*Messrs.  Colden  and  T.  A.  Emmet,  [*241 
contra.  1.  The  peculiar  clause  in  the  New 
York  policies,  requiring  proof  of  interest  and 
loss  to  be  exhibited  to  the  insurers,  thirty  days 
before  any  action  is  commenced,  has  been 
frequently  under  the  consideration  of  the 
court,  (falcottv.  Marine  Ins.  Co.,  2  Johns. 
Rep.,  136;  Lenox  v.  United  Ins.  Co.,  January 
Term,  1802  ;  3  Esp.  Cases,  242.)  All  that  is 
required  is  reasonable  evidence  ;  not  full  and 
legal  proof  of  loss.  And  letters  from  the 
master  have  been  deemed  sufficient.  (1  Johns. 
Rep.,  188,  187.)  The  protest  of  the  master  is 
not  legal  evidence  at  the  trial ;  it  ought  not, 
then,  to  be  held  indispensable  to  the  prelim- 
inary proof.  Proof  of  interest  is  not  always 
made  under  oath.  The  exhibition  of  the  orig- 
inal invoice  and  bills  of  lading  have  been  held 
sufficient  for  that  purpose. 

2.  It  is  objected  that  the  cause  of  abandon- 
ment assigned  by  the  letters  of  the  master  is 
different  from  the  one  stated  in  his  deposition 
read  at  the  trial.  The  letters  not  only  state 
the  danger  of  capture,  while  proceeding  from 
Gibraltar  to  Barcelona,  but,  also,  that  Barce- 
lona, was  occupied  by  French  troops,  and, 
consequently,  a  certainty  of  being  seized  and 
condemned  there.  The  abandonment  refers 
to  the  letters  generally,  and  the  plaintiffs  have 
a  right  to  recover  on  all  the  grounds  stated  in 
those  letters.  There  are  three  distinct,  circum- 
stances :  1.  That  Barcelona  was  occupied  by 
French  troops.  2.  That  French  and  Spanish 
privateers  swarmed  in  the  Gut  of  Gibraltar,  and 
were  capturing  all  vessels  they  met  with.  3. 
The  French  and  Spanish  decrees,  which  were 
rigidly  enforced.  The  declaration  avers  all 
these  circumstances  as  the  cause  of  abandon- 
ment and  loss.  Under  those  decrees,  the 
Amiable  Matilda  was  liable  to  capture  and 
condemnation.  She  had  been  searched  by  a 
British  cruiser,  and  had  gone  into  a  British 
port.  It  was  not  necessary  that  the  hatches 
should  have  been  broken  open,  and  the  cargo 
overhauled,  to  constitute  a  search  or  visite,  in 
the  sense  of  those  decrees.  The  examination 
of  the  ship's  papers  and  indorsing  her  register 
was  an  act  of  search. 

*Then,  were  not  the  fears  of  the  [*242 
master  well  founded  ?  If  so,  the  abandon- 
ment of  the  voyage  was  justifiable.  One  of  the 
perils  insured  against  is  the  "  arrest  or  detain- 
ment  of  princes,"  &c.  These  words  are  not 
confined  to  actual  capture  and  detention.  Re- 
straint has  a  larger  and  more  extensive  sense  : 
it  is  a  prohibition  by  a  power  having  compe- 
tent authority  and  means  to  enforce  such  pro- 
hibition, in  case  of  disobedience,  as  in  case  of 
an  embargo  or  blockade.  It  is  possible  that 
the  vessel  may  evade  an  embargo,  or  elude  a 
blockading  squadron  ;  but  she  is  not  bound  to 
make  the  attempt ;  it  is  enough  that  the  pro- 
hibition proceeds  from  a  power  able  to  enforce 
its  observance. 

The  case  of  Hadki'nson  v.  Robinson  (3  Bos. 
&  Pull. ,  388)  does  not  touch  the  present.  The 
declaration  in  that  case  did  not  aver  that  the 
shutting  the  port  of  Naples  was  a  hostile 
measure;  and  not  a  mere  municipal  regulation. 
Judge  Livingston  (1  Johns.  Rep.,  264),  speak- 
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ing  of  that  case,  says,  "  the  only  point  deter- 
mined was,  that  if  a  perishable  cargo  be  sold 
.at  a  loss,  at  an  intermediate  port,  in  conse- 
quence of  advice  received,  during  the  voyage, 
of  the  port  of  destination  being  shut  by  the 
government  of  the  country,  it  is  not  a  total 
loss  within  the  policy."  The  case  goes  no 
further  than  a  denial  of  entry,  with  the  addi- 
tional circumstance  of  the  goods  being  perish- 
able. 

Judge  Livingston  also  observes,  in  giving 
his  opinion  in  the  case  of  Schmidt  v.  The 
United  Ins.  Co.,  that  the  voyage  may  be 
abandoned,  if  the  master  "has good  reason  to 
-apprehend  that  capture  will  be  the  conse- 
quence of  going  on  ;"  and  he  adopts  the  lan- 
guage of  Targa  and  Casaregis,  that  "a  just 
fear  is  a  kind  of  violence  ;"  that  "  fear,  credu- 
lity, or  even  the  error  of  the  master"  will  ex- 
cuse him  for  abandoning  his  ship.  In  the 
present  case.,  the  plaintiffs  prove,  not  a  mere 
apprehension  of  danger,  but  an  actual  and 
existing  danger,  arising  from  the  great  number 
of  cruisers  and  privateers  in  the  Gut  of  Gib- 
raltar. 

243*]  *It  seems  to  be  considered  by  the 
•defendants'  counsel  that  the  master  is  bound 
to  proceed  at  all  events,  and  encounter  every 
peril  enumerated  in  the  policy.  But  this  is 
unreasonable,  and  against  the  interest  of  the 
insurer.  Suppose,  after  the  vessel  has  com- 
menced her  voyage,  a  war  should  break  out 
between  the  two  countries,  must  the  vessel 
proceed  until  she  is  captured  ? 

In  the  case  of  Speyer  v.  The  United  Ins. 
Co.  (3  Johns.  Rep.,  92),  the  counsel  for  the 
defendant  say,  "  the  insured,  knowing  of  the 
prohibition  of  the  French  .government,  was 
not  bound  to  proceed  to  France,  but  might 
have  put  an  end  to  the  voyage." 

In  the  case  of  The  Marine  Ins.  Co.  of  Alex- 
andria v.  Tucker  etal.  (3  Cranch's  Rep.,  306, 
307),  the  Supreme  Court  of  the  United  States 
considered  the  loss  of  the  ship's  register,  in 
consequence  of  a  capture  and  recapture,  as  a 
sufficient  cause  for  breaking  up  the  voyage ; 
and  that,  had  the  captain  proceeded,  he  would 
have  been  chargeable  with  culpable  miscon- 
duct. 

The  point  decided  in  the  case  of  Lubbock  v. 
Rowcroft  is  the  same  as  that  in  Iladkinson  v. 
Robinson.  In  the  case  of  Blackenhagen  v.  The 
London  Assurance  Co.,  there  was,  in  fact,  no 
interruption  of  the  voyage ;  and  the  loss  was 
there  hud,  in  one  count  of  the  declaration,  to 
be  by  the  perils  of  the  sea,  and  in  the  other  by 
capture.  And  that  was  the  case  of  a  tempo- 
rary embargo  at  the  port  of  destination. 

The  cases  stated  by  Ernerigon  are  for  the 
purpose  of  showing  when  a  master  may  aban- 
don his  ship,  without  a  breach  of  his  duty. 
But  the  abandonment  of  his  voyage,  where 
there  is  an  insurance,  is  a  different  case,  not 
governed  by  the  same  reason.  There  is  not 
the  same  strict  necessity  in  the  one  ca»*e  as  in 
the  other.  The  maritime  law  rigidly  requires 
of  the  master  never  to  desert  his  ship  until 
compelled  by  superior  force.  Mav  not  the 
merchant  aba'ndon  his  voyage,  for  a  danger  less 
imminent  and  pressing  than  what  would  jus- 
244-*]  tifv  a  master  in  "abandoning  his  ship  ? 
It  is  a  part  of  the  contract  of  insurance,  that 
when  the  voyage  is  not  worth  pursuing,  the 
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merchant  may  abandon  it,  and  throw  it  on  the 
insurer. 

In  the  case  of  Barker  v.  Blakes  (9  East,  285), 
|  it  was  decided,   that  where  a  neutral  ship, 
j  bound  to  Havre,  was  detained  and   brought 
|  into  a  British  port,  and  pending  the  proceedings 
;  in  the  admiralty,  the  port  of  Havre  was  de- 
!  clared  to  be  in  a  state  of  blockade,  the  ship, 
after  being  released,  was  not  bound  to  pursue 
her  voyage  to  the  blockaded  port,  but  that  the 
assured  might  abandon  as  for  a  total  loss. 
What  is  a  blockade?    It  is  not  capture ;   but  a 
danger  of  capture.     The  Court  of  K.  B.  made 
no  subtle  or  refined  distinctions.     They  con- 
sidered this  danger  arising  from  the  blockade 
as  an  impossibility  to  prosecute  the  voyage. 
But,  in  fact,  it  is  not  an  impossibility,  for  the 
blockading  squadron  may  be  blown  off,   so 
that  the  ship  might  enter  the  port  of  destina- 
tion.    This  case  and  that  of  Schmidt  v.   The 
United  Ing.  Co.  establish  the  principle  that  dan- 
ger of  capture  is  a  ground  of  abandonment ; 
that  when  there  is  an  actually  existing  block- 
ade of  the  port  of  destination,  the  ship  is  not 
bound  to  proceed  to,  or  go  within  the  line  of 
blockade,  but  may  abandon  the  voyage. 

The  case  of  King  v.  The  Delaware  Ins.  Co. 
has  no  bearing  on  the  present.  There  was  no 
real  existing  danger  in  that  case  ;  for  the  port 
of  destination,  the  Isle  of  France,  was  not 
blockaded  ;  and  the  court  decided,  on  that 
ground,  that  it  was  a  mere  apprehension  of 
danger,  where  none  existed.  Judge  Washing- 
ton (1  Marshall,  2ded.,  by  Condy,  p.  220,  in 
note),  it  is  true,  in  speaking  of  the  case  of 
Schmidt  v.  The  United  Ins.  Co.,  says  that  this 
court  overlooked  the  case  of  Lubbock  v.  Row- 
croft,  or  it  would  have,  probably,  shaken  the 
opinion  of  some  of  the  judges ;  but  the  fifth 
1  volume  of  the  reports  of  Mr.  Espinasse,  which 
contains  that  case,  was  not  published  until 
1807,  and  could  not,  therefore,  have  been 
known  to  this  court,  when  the  case  of  Schmidt 
I  v.  The  United  Ins.  Co.  (1  Johns,  Rep.,  249, 
May,  1806)  *was  decided,  any  more  [*245 
than  the  case  of  Barker  v.  Blakes  (9  East  was 
published  in  1808)  was  known  to  that  learned 
judge  when  he  gave  his  opinion  in  the  case  of 
King  v.  The  Delaware  Ins.  Co.  (April,  1809). 
This  last  case  was  carried  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  who, 
in  giving  the  judgment,  affirming  the  decision 
of  the  Circuit  Court,  say  that  the  Venus  did 
not  come  within  the  interdiction  of  the  British 
orders  of  the  llth  of  November,  and  that  the 
indorsing  of  her  register,  and  the  warning 
given  her  by  the  British  officer,  was  unauthor- 
ized, and  the  information  erroneous,  so  that 
the  master  of  the  Venus  knew,  or  might  have 
known,  that  no  danger,  in  tact,  existed. 

In  the  case  of  Lnbbttck  v.  Ifaircroft  the  goods 
insured  belonged  to  a  citizen  of  Messina,  and 
it  is  the  policy  of  the  British  courts,  where 
the  violence  which  produces  the  loss  proceeds 
from  a  foreign  country,  to  throw  it  upon  the 
citizens  of  that  country.  But  the  case  of 
tttrkrr  v.  Blake*,  decided  by  the  whole  Court 
of  Kings  Bench,  five  years  after  the  -V/W  /Vn/.« 
decision  of  iMbttock  \.  Ib'irrroft,  completely 
overthrows  the  argument  of  Erskinc.  and  the 
hasty  opinion  given  by  Lord  Ellcnborouph,  in 
the  latter  case:  for  the  court  expressly  sav, 
that  danger  of  capture,  arising  from  the  block  - 
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ade  of  the  port  of  destination,  or  quia  timet, 
is  a  ground  of  abandonment. 

The  danger  of  capture,  in  transits,  as  well 
as  from  the  French  decree,  was  real  and  ex- 
isting ;  and  it  was  necessary  that  the  ship 
should  wait  two  or  three  days,  off  Barcelona, 
to  be  lightened,  before  she  could  get  into  port, 
a  circumstance  which  must  have  greatly  in- 
creased the  danger.  Again,  there  was  the 
danger  of  hostile  capture  and  confiscation  in 
the  port  of  destination.  We  say,  capture  ;  for 
this  decree  is  not  of  the  nature  of  a  mere  de- 
nial of  entry  ;  and  this  court  must,  in  the 
present  or  some  other  case,  decide  whether 
seizures,  under  these  decrees,  are  mere  muni- 
cipal proceedings  and  regulations,  or  acts  of 
hostility .  The  ship  had  been  searched  ;  a  be- 
ligerent  right  had  been  exercised  ;  and  the  reg- 
24-6*  J  ister  was  *indorsed,  as  the  evidence  of 
the  exercise  of  such  right.  By  this  act,  and  the 
going  into  Gibraltar,  she  became'liable  to  seiz- 
ure and  confiscation,  under  the  French  and 
Spanish  decrees.  Vessels  described  in  those 
decrees  are  declared  denationalized  ;  that  is, 
they  are  no  longer  considered  as  belonging  to 
a  neutral  nation,  but  as  hostile  and  belligerent 
property,  and  liable  to  capture  on  the  high 
seas,  as  enemy's  property.  If  so,  a  seizure,  in 
the  port  of  destination  is  a  hostile  act.  The 
danger  of  loss  is  as  certain  as  it  would  be  in 
case  the  vessel  should  go  into  an  enemy's  port. 
It  is  decided  that  if  the  port  of  destination  be 
actually  blockaded,  or  in  the  hands  of  an 
enemy,  the  insured  may  abandon  ;  then,  why 
may  he  not  also  abandon  when  the  port  is  in 
possession  of  a  power  which  has  declared  she 
will  treat  you  as  an  enemy. 

To  every  purpose,  commercial  or  political, 
this  vessel  was  put  into  a  state  of  war,  in  re- 
gard to  the  power  in  possession  of  Barcelona  ; 
not  by  the  act  and  consent  of  the  plaintiffs, 
but  by  a  power  which  they  could  not  control. 
A  vessel,  without  any  fault  of  the  owner  or 
master,  but  rightfully  and  lawfully  going  in- 
to Gibraltar,  is,  by  a  superior  power,  prohib- 
ited from  entering  her  port  of  destination,  un- 
der penalty  of  being  considered  as  hostile  prop- 
erty, and  liable  to  seizure  and  confiscation. 
Can  it  be  said  that  it  was  the  duty  of  the  mas- 
ter to  proceed,  in  such  a  case?  Would  it  not 
have  been  culpable  misconduct  in  him  to  have 
proceeded,  when  no  good  purpose  could  be  at- 
tained, and  his  ship  would  be  liable  to  seizure 
and  condemnation,  had  he  reached  his  port  of 
destination?  It  was  impossible  to  proceed 
without  imminent  and  unavoidable  peril ;  and 
it  is  against  peril  that  the  insurance  is  made. 

Messrs.  Hoffman  and  Harrison,  in  reply. 
Admitting  that  a  danger  of  seizure  in  the 
port  of  Barcelona  existed,  that  would  not  jus- 
tify an  abandonment  to  the  United  Insurance 
Company  ;  for  there  is  an  express  clause  in 
247*]  their*  policy  which  provides  that  they 
shall  not  be  liable  for  a  seizure  in  a  port  of 
destination,  in  consequence  of  having  touched 
at  a  British  port.  If  the  plaintiffs  could  not 
abandon,  in  case  of  actual  seizure  or  deten- 
tion, until  after  six  months  ;  a  fortiori,  they 
cannot  abandon  for  fear  of  a  seizure  or  deten- 
tion. Again,  they  cannot  now  rely  on  the 
fear  of  seizure  at  Barcelona  ;  for  the  master 
expressly  says  that  he  had  no  fear  of  seizure 
there  ;  and  that,  had  it  not  been  for  the  Ber- 
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lin   and  Milan  decrees,  he  would  have  pro- 
ceeded. 

The  plaintiffs  claim  for  a  technical  total  loss, 
by  reason  of  a  well  grounded  fear  of  capture 
during  the  voyage  to  Barcelona,  or  the  cer- 
tainty of  a  seizure  in  that  port.  On  the  first 
ground,  the  fear  of  peril  is  substituted  for  the 
peril  itself.  This  is  a  new  species  of  technical 
total  loss.  To  bring  this  case  within  the 
words  "restraint  of  princes,"  there  must  be 
an  actual  and  forcible  detention,  as  by  capt- 
ure or  seizure  ;  or  a  virtual  and  legal  deten- 
tion, as  by  embargo  or  blockade.  A  virtual 
but  illegal  restraint  is  not  a  cause  of  abandon- 
ment. If  the  decrees  of  France  were  munici- 
pal regulations,  the  plaintiffs  cannot  recover. 
If  they  were  under  the  law  of  nations,  and 
justifiable,  then  they  might  abandon  :  if  they 
were  hostile  or  belligerent  decrees,  then  war 
having  intervened,  the  contract  was  dissolved  : 
if  not  authorized  by  the  law  of  nations,  there 
was  no  ground  for  abandonment;  for  a  neutral 
cannot  abandon  for  fear  of  an  illegal  and  un- 
authorized capture. 

The  insured  is  bound  to  prosecute  the  voy- 
age, unless  prevented  by  some  of  the  perils 
enumerated  in  the  policy.  There  are  certain 
cases  in  which  he  will  be  excused,  ff  a  war 
intervenes,  between  the  country  from  whence 
he  sails  and  that  to  which  he  is  destined,  the 
contract,  is  dissolved.  If  an  embargo  be  laid 
the  contract  of  insurance  is  not  dissolved  ;  but 
the  insured  majr  break  up  the  voyage,  and 
throw  the  loss  on  the  insurer  ;  for  it  is  lawful 
for  every  nation  to  lay  an  embargo,  and  il 
would  be  unlawful  for  the  master  to  attempt 
to  *break  it.  So,  a  belligerent  has  a  [*248 
right  to  blockade  the  ports  of  his  enemy  ;  and 
it  is  unlawful  for  a  neutral  to  attempt  to  vio- 
late it,  that  is,  an  actual  and  existing  blockade. 
There  is  not  another  case,  except  actual  capture 
which  can  justify  an  abandonment  of  the  voy- 
age. The  case  of  arbitrary  and  illegal  decrees 
of  belligerents  is  far  different,  for  it  cannot 
be  unlawful  to  attempt  to  evade  such  decrees. 
The  court,  then,  must  decide  on  the  nature  of 
those  decrees. 

We  are  to  presume  that  every  government 
will  afford  redress  for  illegal  and  unjust  capt- 
ures. The  insured,  then,  must  meet  the  case, 
and  merit  the  indemnity,  by  performing  his 
part  of  the  contract,  and  prosecuting  the  voy- 
age. The  insured  is  not  to  be  deprived  of  the 
right  of  resorting  to  his  own  government  to 
obtain  redress,  and  have  a  ruinous  speculation 
thrown  upon  his  own  hands.  Privateers  may 
be  avoided  ;  and  were,  in  fact,  avoided  by  the 
captain,  on  his  return.  There  is  always  a 
chance  of  escaping  capture.  Admilting  a 
probability  of  seizure,  in  the  port  of  Barce- 
lona, it  was  not  certain.  These  decrees  are 
sometimes  executed  against  one  nation,  and 
not  another.  The  caprice  of  the  despotic 
ruler  of  France  may  have  induced  a  revoca- 
tion of  them,  and  Spain  would  have  followed 
his  example. 

The  case  of  Barker  v.  Blakes  was  that  of  a 
blockade,  which  it  would  have  been  unlawful 
for  the  insured  to  violate.  In  Schmidt  v.  The 
United  Ins.  Co.,  there  was  also  a  blockade. 
We  admit  that  an  actual  seizure  or  detention, 
however  illegal  and  unjustifiable,  is  a  just 
ground  of  abandonment ;  but  not  the  fear  or 
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apprehension  of  such  a  seizure.  The  insured 
cannot  act  on  the  presumption  that  a  nation 
will  do  an  unauthorized  and  violent  act;  or  that, 
if  such  act  should  be  done,  that  it  will  not  be 
reversed  or  redressed.  Is  this  court  prepared 
to  say  that  these  decrees  were  legal,  and  au- 
thorized by  the  law  of  nations? 

249*]  *KENT,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

An  objection  was  made  to  the  sufficiency  of 
the  preliminary  proof  which  accompanied  the 
offer  to  abandon.  It  was  said  that  the  protest 
of  the  captain  was  a  necessary  document, 
which  ought  to  have  been  communicated.  It 
is  a  sufficient  answer  to  this  objection  that  the 
abandonment  was  made  before  the  arrival  of 
the  ship  at  New  York,  and,  consequently,  be- 
fore the  plaintiffs  were  in  possession  of  any 
protest. 

The  preliminary  proof  consisted  of  an  affi- 
davit of  two  of  the  plaintiffs,  as  to  the  inter- 
est, and  of  three  letters  of  the  captain,  which 
contained  the  information  of  the  warning 
given  by  a  British  cruiser,  of  the  orders  in 
council,  of  the  cause  of  going  into  Gibraltar, 
and  the  subsequent  leave  to  depart,  and  of  the 
existence  of  the  French  and  Spanish  decrees. 
When  the  captain,  afterwards,  in  his  deposi- 
tion, which  was  read  upon  the  trial,  assigns, 
as  the  reason  for  breaking  up  the  voyage,  the 
apprehension  of  capture,  in  going  from  Gib- 
raltar to  Barcelona,  the  danger  must  have  been 
understood  to  arise  from  those  decrees  author- 
izing the  capture.  The  variance  was  not  es- 
sential, in  substance,  between  the  cause  assign- 
ed in  the  deposition  and  in  the  preliminary 
proof  ;  and  if  there  be  any  variance,  the  party 
must  undoubtedly  be  confined  to  that  which 
was  assigned  to  the  defendants,  as  the  justifi- 
able cause  of  abandonment. 

It  becomes  unnecessary  for  me  to  dwell  upon 
this  point,  and  I  proceed  to  consider  the  im- 
portant question,  whether  the  existence  and 
notice  of  these  decrees,  under  the  circum- 
stances in  which  the  ship  was  placed,  at  Gib- 
raltar, when  the  captain  broke  up  the  voyage, 
created  a  technical  total  loss  within  the  pol- ; 
icy. 

The  peril,  if  any,  arising  from  the  decrees, 
consisted  either  in  the  danger  of  capture  in 
the  passage  to  Barcelona,  or  of  seizure  and 
confiscation  after  arrival  there. 

I  have  no  iden  that  the  apprehension  of  capt- 
ure in,  traiutitu,  between  Gibraltar  and  Barce- 
2.">O*]  lona,  afforded  a  justifiable  ground  of 
abandonment.  That  proposition  is  wholly  des- 
titute of  authority.  It  would  lead  to  incon- 
venient and  extravagant  consequences,  and 
confound  all  distinction  between  imaginary  or 
apprehended  danger,  and  danger  present  and  , 
palpable.  In  the  cases  cited  by  Emerigon 
(loin.  1,  507  to  512),  in  which  a  just  fair  of  one 
of  the  perils  insured  against  was  held  equiva- 
lent to  force  innjeiire,  and  sufficient  to  charge 
tho  loss  upon  the  insurer,  the  danger  was  im- 
minent, apparently  remediless,  and  morally 
certain.  Targa  says  that  a  just  fear  is  a  spe- 
cies of  violence,  and  justifies  an  abandonment 
of  the  ship  ;  and  Ktneriirnn  admits  the  same 
thing.  But  the  cases  which  are  given  by  way 
of  illustration  explain  what  is  meant  by  a  just 
fear.  It  is  a  fear  of  Ix-ing  made  a  slave,  or  a 
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prisoner,  or  of  perishing  in  a  case  of  extrem- 
ity, or  when  defense  becomes  impossible.  Thus 
the  barque  Notre  Dame  des  Reliques,  in  com- 
ing from  Candia,  was  met  and  pursued  by  a 
Turkish  vessel  of  war,  and  the  captain  and 
crew,  to  avoid  capture  and  slavery  (for  the 
vessel  had  been  carrying  warlike  stores  to  a 
place  besieged  by  the  Turks),  abandoned  the 
vessel,  and  the  insurers  were  finally,  upon  ap- 
peal, condemned  to  pay  the  loss.  So,  also,  the 
Marie  Therese  was  stranded  on  the  Barbary 
coasts,  and  the  crew,  after  laboring  to  relieve 
the  vessel,  abandoned  her,  for  fear  of  being 
discovered  by  the  subjects  of  the  King  of  Mo- 
rocco, with  whom  France  was  then  at  war. 
The  vessel  afterwards  floated,  and  was  re- 
covered, and  the  insurers  were  held  responsi- 
ble for  a  proportion  of  the  salvage.  Again, 
the  pink  Jesus-Maria  struck  upon  a  rock,  and 
the  captain  and  crew,  fearing  to  perish,  es- 
caped to  the  shore  ;  a  flaw  of  wind  afterwards 
relieved  the  vessel,  and  she  was  conducted  into 
port.  This  was  held  to  be  a  case  of  just  fear, 
and  equivalent  to  the  via  major,  and  the  in- 
surer was  chargeable  with  the  loss.  On  the 
other  hand,  a  different  decision  was  made  in 
the  case  of  The  St.  Louis  (1  Einerig., 
*594),  which  being  much  injured  by  [*2o  1 
tempests,  on  a  voyage  from  Marseilles  to  Mar- 
tinique, put  back  to  Marseilles,  and  was  aban- 
doned to  the  insurer,  on  the  ground  that  the 
ship  returned  from  the  fear  of  becoming  al- 
together innavigable,  and  of  shipwreck.  The 
right  of  recovery  was  denied,  because  the  in- 
competency  of  the  vessel  had  not  been  pro- 
nounced by  the  competent  tribunal,  and  be- 
cause the  fear  of  misfortune  was  not  the  mis- 
fortune itself. 

In  Lubbock  v.  Rowcroft  (5  Esp.  N.  P. ,  50)  Lord 
Ellenborough  held  that  an  abandonment,  from 
an  apprehension  of  capture,  was  not  warrant- 
ed by  the  policy ;  and  this  principle  has  re- 
ceived the  sanction  of  Judge  Washington,  in 
the  case  of  King  v.  The  Delaware  Ins.  Co. 
There  cannot  be  much  doubt  as  to  the  correct- 
ness of  the  general  rule.  The  only  difficulty 
consists  in  the  application  of  it  to  different 
cases.  In  one  of  the  cases  already  men- 
tioned, the  vessel  was  abandoned  from  an  ap- 
prehension of  capture  ;  but  the  danger  was  so 
near  and  so  certain  as  to  be  equivalent  to  vio- 
lence, and  to  justify  the  assured.  I  should 
douljt,  also,  of  its  application  in  the  very  case 
of  Lubbock  v.  Ri)iceroft ;  for  if  it  be  discovered 
that  the  port  of  destination  has  fallen  into  the 
hands  of  an  enemy,  the  danger  of  the  voyage 
becomes  imminent  and  certain.  The  voyage 
is  broken  up  by  actual  "  restraint  of  princes." 
It  would  be.  equally  absurd  and  unlawful  to 
pursue  it.  But,  in  the  present  case,  the  dan 
ger  of  capture,  in  transit u,  was  only  contin- 
gent. There  was  no  reasonable  certainty  of 
capture.  A  belligerent  vowel  might  always  be 
abandoned  on  that  ground,  without  venturing 
on  the  ocean  ;  for  to  such  vessels  there  is  al- 
ways more  or  less  danger  of  capture  as  there  is 
of  shipwreck.  It  is  this  very  risk  which  the 
assured  must  encounter,  and  against  which  the 
insurer  is  to  indemnify. 

But  I  dismiss  this  point,  which  it  was  unne- 
cessary ever  to  touch,  because  the  danger  of 
intermediate  capture  does  not  appear  to  have 
been  stated  to  the  defendants  *as  a  sub-  [*12/»U 
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stantive  ground  of  abandonment  ;  and  the 
plaintiffs  must  confine  themselves  to  the  rea- 
sons communicated  to  the  insurer,  for  on  them 
alone  was  the  insurer  called  upon  to  judge  and 
to  act. 

The  only  danger,  if  any,  that  could  support 
the  abandonment,  was  the  danger  of  seizure  at 
Barcelona,  under  the  Aranjuez  decree  ;  and  I 
think  it  would  be  £oing  too  far,  and  beyond 
any  precedent,  to  adjudge  that  cause  to  be  suf- 
ficient. 

This  is  not  the  case  of  an  "illicit  or  pro- 
hibited trade,"  within  the  exception  in  the 
policy.  If  the  defendants  are  exempted 
from' the  loss,  it  is  upon  more  general  prin- 
ciples. 

If  the  port  of  Barcelona  had  been  absolute- 
ly interdicted,  so  that  the  prosecution  of  the 
voyage  to  a  conclusion  had  become  impracti- 
cable, or  been  attended  with  a  moral  certainty 
of  seizure  and  loss,  I  should  have  deemed  it 
equivalent  to  actual  restraint,  to  the  existence 
of  a  vis  major  breaking  up  the  voyage ;  and 
that  the  plaintiffs  had  ground  for  their  claim. 
An  interdiction  of  commerce  with  the  port  of 
discharge,  happening  after  the  commencement 
of  the  risk,  authorizes  the  assured  to  discon- 
tinue the  voyage,  and  return  at  the  risk  of  the 
insurer.  (1  Emerig.,  544.)  And  in  the  case  of 
Schmidt  v.  Tlie  United  Ins.  Go.  (1  Johns.  Rep. , 
249)  it  was  decided  in  this  court  that  a  block- 
ade of  Hamburg,  the  port  of  destination,  com- 
menced and  existing,  in  fact,  after  the  voyage 
had  begun,  and  duly  notified  to  the  insurer, 
after  he  had  arrived  on  the  English  coast,  was 
a  "  restraint"  within  the  policy  ;  and  if  I  am 
not  mistaken,  the  case  of  Barker  v.  Slakes  (9 
East,  283)  establishes  the  same  doctrine.  When 
such  restraint  actually  exists,  and  is  ascertain- 
ed to  be  effectual,  and  no  doubt  arises  of  its 
being  exerted,  it  would  be  most  unreasonable 
to  require  the  assured  to  go  on,  and  submit  to 
the  experiment  of  a  capture,  or  the  imminent 
hazard  of  the  attempt.  It  would  be  fatal  to 
253*]  the  interest  *of  all  concerned.  It 
would  be  against  the  duty  of  the  assured,  and 
he  would  be  placed  under  a  moral  inability  to 
do  it.  I  admit  the  good  sense  of  the  rule,  that 
the  assured  shall  not  abandon  quia  timet,  in 
cases  in  which  the  danger  is  remote  or  contin- 
gent, as  where  storms,  cruisers  of  an  enemy, 
or  pirates,  threaten  a  vessel  in  transitu.  But 
I  do  not  perceive  the  fitness  of  its  application 
to  cases  in  which  the  port  of  destination  is  dis- 
covered, and  duly  ascertained,  in  the  course 
of  the  voyage,  to  be  shut,  by  being  in  posses- 
sion of  an  enemy,  or  by  interdiction  of  trade, 
or  by  a  blockade.  The  restraint  is  as  much 
felt,  and  operates  as  effectually,  as  if  the  ves- 
sel was  actually  seized.  The  act  of  entry,  a«d 
the  attempt  to  do  it,  becomes  unlawful.  It  is 
as  unlawful  to  rush  into  the  arms  of  an  enemy 
with  your  property  as  it  is  to  break  a  block- 
ade, or  force  an  entry  into  a  port,  when  an  en- 
try is  prohibited  by  the  sovereign  of  such  port. 
There  may  be  doubts,  as  to  the  terminus  a  quo, 
or  from  what  point  the  voyage  is  to  be  aban- 
doned, and  what  species  of  demonstration  of 
the  danger  the  assured  ought  to  require.  But 
assuming  the  fact  of  the  existence  of  such  an 
impediment,  and  of  the  reasonable  certainty 
that  it  would  be  made  effectual,  to  the  loss  of 
the  subject  insured,  the  assured  is  justified  in 
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giving  up  the  voyage  and  calling  on  the  in- 
surer to  indemnify.  It  amounts  to  a  loss  of 
the  voyage.  No  deviation  can  help  the  party, 
for  the  peril  existed  at  the  port  of  discharge ; 
and  if  the  restraint  is  not  limited,  or  transient, 
the  spes  recuperandi,  as  to  the  voyage,  is  as 
much  gone  as  if  the  vessel  was  detained  in  the 
course  of  her  voyage  by  an  embargo  or  capt- 
ure. I  am  aware  that  some  late  cases  (Hadkin- 
son  v.  Robinson,  3  Bos.  &  Pull.,  388  ;  Lubbock 
v.  Rowcroft,  5  Esp.  N.  P.,  50  ;  Blackenhaganv. 
London  Ins.  Co.,  1  Campbell's  N.  P.,  450)  go 
very  far  towards  denying  this  right  to  the  as- 
sured, if  an  English  enemy  creates  the  impedi- 
ment ;  but  in  this  respect,  I  cannot,  at  present, 
concur  in  the  distinction  which  they  seem  to 
assume;  and  when  the  case  arises,  I  shall  choose 
to  give  it  further  consideration. 

*In  the  present  case,  however,  I  do  [*254 
not  think  that  the  port  of  Barcelona  was  shut 
so  as  to  bring  the  case  within  the  reach  of  the 
principle.  It  was  not  shut  generally,  or  abso- 
lutely, against  American  vessels.  There  was  no 
general  interdiction  of  trade  with  that  port. 
The  Spanish  decree  of  the  3d  of  January, 1808, 
which  operated  at  Barcelona,  applied  only  to 
neutral  vessels,  under  certain  special  circum- 
stances ;  and  whether  the  Amiable  Matilda 
came  within  the  operation  of  that  decree,  was 
a  matter  of  uncertainty,  depending  upon  the 
judicial  construction  which  the  decree  might 
receive  in  its  application  to  that  case. 

The  Milan  decree  of  the"  17th  of  December, 
1807,  did  not  by  the  terms  of  it,  apply  to  the 
case  ;  for  it  only  applied  to  ships  which  ' '  should 
have  submitted  to  be  searched  by  an  English 
ship."  The  Amiable  Matilda  did  not  submit 
to  be  searched.  She  was  only  brought  to  and 
boarded  by  an  English  cruiser,  and  her  register 
indorsed.  Whatever  presumption  that  fact 
might  afford  of  a  search  ;  yet  it  was  not  true, 
in  fact,  and  the  presumption  was  capable  of 
being  destroyed  by  positive  proof.  The  Span- 
ish decree  was  broader  in  terms,  for  it  applied 
to  every  vessel  "  which  might  have  been  visit- 
ed by  an  English  ship."1  But  this  decree  pro- 
fessed to  be  grounded  on  the  Milan  decree,  and 
to  adopt  "  the  same  measures."  It  accord- 
ingly follows  that  decree,  in  almost  its  very 
words  ;  and  if  it  deviates  in  any  minute  par- 
ticular, it  is,  probably,  owing  to  the  difference 
of  language,  aud  the  changes  in  translation. 
It  must  be  considered  in  pari  materia,  as  part 
of  the  same  system,  as  a  ^commentary  [*255 
on  the  same  text,  and  as  by  no  means  in- 
tended to  have  a  more  extensive  or  rigorous 
operation. 

It  was,  therefore,  doubtful  whether  the  Ami- 
able Matilda  could,  by  any  sound  judicial 
decision,  have  been  adjudged  liable  to  seizure 
and  confiscation  at  Barcelona,  under  the  Aran- 

1.— The  Spanish  word  visita  and  the  French  visite 
mean  precisely  the  same  as  the  English  word 
"  search  " ;  a  species  of  judicial  inquiry,  or  a  formal 
act  of  search,  in  regard  to  ships,  exercised,  under 
the  law  of  nations,  by  belligerents,  towards  neu- 
trals. But  there  is  a  difference  of  opinion  among 
writers  on  the  law  of  nations,  as  to  the  manner  in 
which  the  right  of  search  is  to  be  exercised.  Hub- 
ner  (De  la  saisie  des  Batimens  neutres,  ch.  3.  sec.  5, 
6,  7,  8,  9)  is  of  opinion  that  it  ought  to  be  confined  to 
an  examination  of  the  ship's  papers ;  and  the  mode 
of  search  has  been  regulated  in  numerous  treaties. 
(See  2  Azuni's  Marit.  Law,  201-220,  ch.  3 :  Vattel,  bk. 
3,  ch.  7,  sec.  114.) 
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juez  decree.  But  to  make  out  a  just  ground 
of  abandonment  from  this  decree,  it  ought  to 
have  been  certain  that  the  decree  applied  to 
the  case  of  this  very  ship  ;  and  it  ought  to  be 
equally  certain  that  it  would  have  been  put  in 
force  against  the  ship  had  she  arrived  at  Bar- 
celona, and  before  she  could  have  anchored 
24  hours  in  good  safety.  If  there  existed  a 
reasonable  doubt  of  danger  in  both,  or  in 
either  of  these  respects,  the  case  did  not 
amount  to  that  just  fear,  which  the  authorities 
cited  by  Emerigou  considered  as  equivalent 
to  the  application  of  physical  force  and  vio- 
lence. I  cannot  consider  the  danger  of  arrest 
and  restraint  at  Barcelona,  from  this  decree  to 
have  been  so  certain  and  manifest,  as  to  be,  in 
any  degree,  a  substitute  for  the  arrest  itself. 
It  is  well  known  to  the  world  that  the  Spanish 
decree  was  not  a  spontaneous  measure,  on  the 
part  of  Spain.  It  was  presented  by  a  master, 
who  had  just  traversed  the  continent,  from 
the  Baltic  to  the  Mediterranean, occupied  in  the 
business  of  dictating  laws,  as  well  as  of  extend- 
ing his  conquests.  The  decree  contains,  upon 
the  face  of  it,  the  marks  of  a  constrained 
obedience ;  for  it  avows,  in  the  preamble,  that 
"  I  will,  that  there  be  adopted,  in  all  my 
dominions,  the  same  measures,  which  my  inti- 
mate ally  has  adopted."  Such  an  extraordi- 
nary measure  as  this  Aranjuez  decree  followed 
the  Milan  decree  in  17  days,  which  was  not 
much  more  than  time  enough  for  a  communica- 
tion between  the  one  place  and  the  other.  It 
was  not,  therefore,  to  be  expected  that  a  decree, 
violating  every  principle  of  law  and  justice, 
enacted  in  such  haste,  and  made  in  subser- 
vience to  the  policy  of  an  ally,  and  against  the 
obvious  policy  of  Spain,  would  be  very  scru- 
pulously observed  and  enforced.  A  strong 
256*]*sense  of  interest  would  operate  steadi- 
ly to  impede  its  execution.  The  decree  admits 
that  the  system  which  it  adopts  is  "  barbarous 
and  assimilated  to  the  legislation  of  Algiers." 
The  party,  ought,  then,  to  have  waited  for 
proof  of  a  practical  application  of  the  decree 
to  a  case  like  his,  before  he  undertook  to  break 
up  the  voyage.  No  presumption  ought,  in 
decency,  to  be  admitted,  to  supply  the  evidence 
of  facts.  Every  presumption  ought  to  have 
been  indulged,  in  favor  of  the  non-execution, 
or,  at  least,  the  most  benign  interpretation  of 
this  decree,  by  the  admirality  courts  in  Spain. 
The  captain,  himself,  did  not  consider  the 
danger  of  arrest  at  Barcelona  under  the  decree 
as  worth  regarding  ;  for  he  declares  that  he 
broke  up  the  voyage  from  the  danger  of  inter- 
mediate capture,  and  was  persuaded  that  if  the 
vessel  had  arrived  at  Barcelona  the  vessel  and 
cargo  might  have  been  protected  and  saved, 
notwithstanding  the  decrees. 

We  are,  therefore  of  opinion  that  the 
voyage  was  not  broken  up  for  any  justifiable 
cause,  or  peril  within  the  policy.  The  verdict 
is,  consequently,  against  law,  and  must  be  set 
aside,  with  costs  to  abide  the  event  of  the  suit. 

New  trutl  ffranted.1 

Cited  ln-8  Johns..   285.  311 ;    15    Johns..    530 :    3 
.  21. 


*JACKSON,  ex  dem.  ET  AL.  DUNBAR, [*25 7 

v 
TODD. 

Ejectment — Conveyance  of  Land  by  Infant — 
Conveyance  by  Grrantee — Subsequent  Convey- 
ance by  Infant  to  Another  Person — Award 
of  Onondaga  Commissioners  —  Privity  of 
Estate— Filing  Dissent— When  Bound  to  File 
Dissent— Title. 

Dunbar,  an  infant,  in  1784,  conveyed  a  lot  of 
land,  in  the  military  tract,  to  Macey,  who  convey- 
ed the  same  in  1794,  to  Platt,  who  conveyed  it  to 
Thorn.  Dunbar  came  of  full  age  in  1785,  and,  after- 
wards, in  1791,  without  having  made  any  entry  on 
the  land,  or  done  any  act  to  avoid  the  deed  f  o  Ma- 
cey, executed  another  deed  for  the  same  lot  to 
Brooks ;  and  the  executors  of  Brocks,  afterwards, 
in  17W,  conveyed  the  same  lot  to  Isaacs,  who  con- 
tracted to  convey  the  same  to  Cody,  who  assigned 
the  contract  to  Todd.  who  entered  into  possession 
in  1795.  and,  afterwards,  in  1797,  received  a  deed 
from  Isaacs.  On  the  18th  of  November,  1802,  the 
Onondaga  commissioners  awarded  the  lot  to  Thorn: 
and  Todd,  in  May,  1802,  filed  his  dissent,  pursuant 
to  the  statute. 

In  an  action  of  ejectment,  brought  on  the  demise 
of  Dunbar,  Macey,  Platt,  and  Thorn,  against  Todd. 
to  recover  the  lot,  it  was  held,  that  though  the  deed 
from  Dunbar  to  Macey  was  voidable,  Todd  could 
not  avail  himself  of  the  subsequent  deed  from  Dun- 
bar  to  Brooks,  to  avoid  it :  and  that,  though  the 
dissent  of  Todd  would  inure  to  the  benefit  of  those 
from  whom  he  derived  his  estate,  yet,  as  it  did  not 
appear  that  the  executors  of  Brooks  had  any 
authority  to  convev.  no  privity  of  estate  was  shown 
between  him  and  Todd :  and  that,  as  by  the  award 
in  favor  of  Thorn,  the  deed  to  Brooks  was  render- 
ed inoperative,  no  dissent  having  been  filed  by  the 
heirs  of  Brooks,  the  award  was  conclusive  against 
them,  and  so  Todd  could  not  avail  himself  of  the 
deed  to  Brooks,  as  a  subsisting  outstanding  title ; 
and  that,  though  the  deed  to  Thorn,  on  account  of 
the  adverse  possession  of  Todd,  was  void,  yet  the 
award  of  the  commissoners  was  on  the  title,  and 
being  in  favor  of  Thorn,  it  must  extend  and  in- 
ure to  the  benefit  of  all  those  from  whom  he 
derived  title  and  confirmed  the  deed  to  Macey  and 
Platt,  who  were  not  bound  to  enter  any  dissent, 
as  the  award  was  in  favor  of  their  alienee. 

Citation— Laws,  Vol.  II.,  sess.,  20.  ch.,  51, 266. 

THIS  was  an  action  of  ejectment,  for  lot  No. 
25,  in  the  township  of  Marcellus.     The 
cause  was  tried  at  the  Onondaga  Circuit,  the 
21st  of  June,  1809,  before  Mr.  Justice  Thomp- 
son. 

The  plaintiff  gave  in  evidence  an  exmplifi ca- 
tion of  the  award  of  the  Onondaga  commis- 
sioners, dated  the  18th  November,  1800,  bv 
which  the  lot  in  question  was  awarded  to  Will- 
iam Thorn,  one  of  the  lessors  of  the  plaintiff. 

The  defendant  produced  a  dissent  to  the 
award,  signed  by  him,  and  filed  in  the  office 
of  the  clerk  of  Onondnga  County,  the  27th  of 
May,  1802  ;  and  he  was  then,  and  has  since 
continued  in  possession. 

The  plaintiff  then  gave  in  evidence  an  ex- 
emplification of  the  letters  patent  to  William 
Dunlmr,  one  of  the  lessors,  for  the  same  lot, 
dated  the  8th  of  July,  175)0  ;  a  deed  from  Will- 
iam Dunbar  to  Zebulon  Macey,  dated  the  12th 
of  March,  1784.  proved  by  "the  subscribing 
witness,  and  duly  recorded  ;  also,  an  exempli 
rtcation  of  a  deed  from  Zebulon  Macey  to 
Zcphiiniah  Platt,  proved  by  William  Thorn. 

1.— Since  the  decision  of  the  above  causes,  I  have  I  stopped  in  her  course  by  u  British  ship  of  war,  in 
met  with  the  ease  of  Foster,  et  al.,  v.  Christie  (II  I  the  Baltic,  from  an  apprehension  of  hostilities  with 
Knst,  a>5).  in  the  Court  of  K.  B.  A  British  ship  was  i  Russia,  for  11  days;  and  then  proceeded  to  u  point 
insured  from  Hull  to  St.  Petersburg!! :  and  having  I  of  rendezvous  for  convov;  until  the  officer  of  tin- 
sailed,  under  convoy,  to  the  Sound,  was,  afterwards  :  ship  of  war  received  intelligence  that  a  hostile  em- 
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the  subscribing  witness,  dated  the  22d  of  June, 
1794  ;  also,  a  quitclaim  deed  from  Zephaniah 
Platt  to  William  Thorn,  dated  the  5th  of  Sep- 
tember, 1797,  indorsed  on  the  deed  to  Platt, 
and  acknowledged  by  him,  and  recorded. 
258*]  *The  defendant  then  gave  in  evi- 
dence a  deed  from  William  Dunbar,  the  pat- 
entee, to  Isaac  Brooks,  for  the  lot  in  question, 
dated  the  12th  of  September,  1791,  the  execu- 
tion of  which  was  proved  by  Stephen  Hen- 
drickson,  a  subscribing  witness. 

The  defendant  next  offered  in  evidence  a 
deed  from  Stephen  Hendrickson,  Charles  P. 
Rogers,  and  Mary  Brooks,  the  executors  of 
Isaac  Brooks,  to  Benjamin  Isaacs,  dated  the 
10th  of  September,  1794,  for  the  same  lot.  The 
plaintiff's  counsel  objected  to  the  reading  of 
the  deed,  unless  the  last  will  of  Isaac  Brooks 
was  also  produced  ;  but  the  objection  was 
overruled  by  the  judge,  who  permitted  the 
deed  to  be  read,  not  as  evidence  that  any 
estate  passed  by  the  deed,  but  to  show  that  the 
possession  of  the  defendant  might  be  adverse 
to  the  lessors,  if  claimed  under  that  deed. 

The  defendant  also  read  in  evidence  an 
agreement  between  Benjamin  Isaacs  and 
Joseph  Cody,  dated  the  12th  of  May,  1795,  by 
which  Isaacs  covenanted  to  execute  a  deed  to 
Cody,  for  the  lot  in  question,  on  receiving  the 
sum  of  $1,500,  which  Cody  covenanted  to  pay. 
On  the  22d  of  March,  1797,  Cody  assigned  this 
contract  to  the  defendant,  who  paid  up  the  in- 
stallments due  to  Isaacs,  on  the  8th  of  April, 
1797. 

In  1795  Cody  settled  on  the  northwest  corner 
of  the  lot,  claiming  under  the  contract  with 
Isaacs,  built  a  log  house,  and  cleared  about  7 
acres ;  and  in  the  same  year  the  defendant 
agreed  with  Cody  for  the  purchase  of  500  acres 
part  of  the  lot,  and  took  possession  on  the 
south  side  of  the  road,  and  has  since  continued 
in  possession. 

The  defendant  also  gave  in  evidence  a  deed 
to  him  for  the  same  lot  from  Benjamin  Isaacs 
and  Samuel  Beebee,  dated  the  17th  of  April, 
1797,  which  had  been  duly  acknowledged,  and 
recorded.  He  then  offered  to  prove  that  Will- 
Ham  Dunbar,  the  patentee,  when  he  gave  the 
deed  to  Zebulon  Macey,  the  12th  of  March, 
1784,  was  an  infant ;  this  was  objected  to  by 
the  plaintiff's  counsel,  unless  the  defendant 
2£»9*]  would  also  prove  *that  the  infant,with- 
in  a  reasonable  time  after  coming  of  age,  made 
an  entry  on  the  premises,  or  did  some  act  to 
avoid  the  deed  to  Macey  :  but  the  judge  over- 
ruled the  objection.  It  was  then  proved  that 
William  Dunbar,  the  grantor,  was  born  in 
June,  1764. 

The  judge  charged  the  jury,  that  if  they 
found  that  William  Duubar,  the  patentee,  was 
of  the  age  of  21  years,  on  the  12th  of  March, 
1784,  to  find  a  verdict  for  the  plaintiff  gener- 
ally ;  but  if  they  should  find  that  he  was  with- 
in the  age  of  21  years,  at  that  time,  to  find  a 
verdict  for  the  plaintiff,  and  also  certify  that 
the  patentee  was  an  infant,  at  the  time  of 
executing  the  deed.  The  judge,  also,  charged 

bargo  was  laid  on  British  ships,  at  St.  Petersburg, 
when  he  ordered  the  fleet  back  to  the  place  of  ren- 
dezvous, from  whence  the  ship  returned  to  Hull. 
It  was  held  that  the  loss  of  the  voyage  was  not  at- 
ributable  to  the  arrest  or  detain  ment  of  princes.&c. 
but  immediately  to  the  fear  of  the  hostile  embargo, 
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the  jury,  that  as  William  Thorn  claimed  under 
the  other  lessors,  their  rights  were  not  con- 
cluded by  the  award,  although  they  had  not 
dissented  thereto  ;  but  that  the  plaintiff  could 
only  recover  on  the  demise  of  Zebulon  Macey, 
as  the  defendant's  possession  was  adverse, 
when  the  subsequent  deeds  were  executed. 

The  jury  found  a  verdict  for  the  plaintiff  ; 
and  that  WilliamDunbar,  on  the  12th  of  March, 
1784,  was  under  the  age  of  21  years. 

Mr.  Ruggles,  for  the  plaintiff.  It  would  be 
inconsistent  and  absurd,  to  require  Macey  and 
Platt,  from  whom  Thorn  derived  his  title,  to 
enter  a  dissent  to  an  award  in  his  favor. 

The  principal  question  is,  whether  the  deed 
executed  by  William  Dunbar,  the  12th  of 
March,  1784,  when  he  was  an  infant,  did  not 
continue  valid  ;  unless  some  act  or  dissent  by 
him,  after  he  became  of  age,  was  proved.  A 
deed  executed  and  delivered  by  an  infant  is 
good  until  it  is  avoided  by  him.  All  deeds  or 
acts  in  writing,  executed  by  infants,  which 
take  effect  by  delivery,  are  avoidable  only. 
(Zouch,  ex  dem.  Abbott  v.  Parsons,  3  Burr., 
1804.)  To  such  a  deed,  the  party  must  plead 
infancv,  not  non  est  factum.  The  power  of 
rescinding  or  avoiding  the  deed  rests  with  the 
infant,  who  ought  to  give  notice  to  the 
grantee,  so  that  he  may  *know  that  it  [*2(>O 
is  the  intention  of  the  infant  to  avoid  it.  The 
grantee,  to  every  legal  purpose  and  intent,  is 
seized  and  possessed  of  the  premises  until  he 
is  lawfully  dispossessed.  He  may,  by  virtue 
of  the  deed,  maintain  trespass.  Can  he.  then, 
be  dispossessed  by  any  act  of  the  grantee, 
wholly  unknown  to  him  ?  The  estate  of  the 
grantee  is  good  as  an  estate  depending  on  a 
condition  subsequent,  which  is  good  until  the 
condition  is  performed  by  which  it  is  defeated. 
As  an  entry  for  condition  broken  avoids  the 
estate,  from  the  time  of  its  creation,  so  a  plea 
of  infancy  avoids  it  from  the  time  of  the  deed. 

Where  an  estate  depends  on  a  limitation,  no 
entry  is  necessary,  and  in  cases  of  advowsons, 
rents,  commons,  remainders,  and  reversions, 
where  no  entry  can  be  made,  a  claim  must  be 
made  on  the  land,  or  at  the  church  (Co.  Litt., 
218  a. ;  2  Cruise,  49,  tit.  13,  ch.  2,  sec.  41-66  ; 
2  Bl.  Com.,  155,  156),  which  is  notice  to  the 
party. 

An  estate  granted  by  an  infant  is  more  per- 
manent and  important  than  an  estate  at  will, 
to  determine  which,  a  notice  to  the  tenant  is 
necessary.  (2  Bl.  Com.,  146.) 

Again,  seven  years  elapsed  after  William 
Dunbar  came  of  age  before  he  executed  the 
deed  to  Brooks,  or  did  any  act  to  avoid  the 
deed  to  Macey.  Admitting,  then,  that  he 
could  avoid  the  deed  to  Macey,  merely  by  exe- 
cuting a  deed  to  a  third  person,  after"  he  had 
come  of  age,  still,  I  contend  that  by  the  lapse  of 
time  he  must  be  considered  as  having  acqui- 
esced in,  and  confirmed  the  first  deed.  He 
ought  to  avoid  the  deed  within  a  reasonable 
time  after  he  comes  of  age.  A  lease  made  to 
an  infant  is  voidable,  but  he  must  waive  the 
land  before  rent  day  comes.  (Kelsey's  case,  Cro. 

in  the  port  of  destination,  and,  therefore,  not  with- 
in the  policy  ;  though,  if  the  ship  had  not  been  de- 
tained, in  the  first  instance,  by  the  officer  of  the 
ship  of  war,  she  would  have  arrived  at  St.  Peters- 
burgh  in  time  to  have  delivered  her  cargo  there, 
before  the  embargo  was  laid. 
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Jac.,  320  ;  Bro.,120;  4  Bulst.,  69  ;  2Bac.  Abr., 
12,  tit.  Leases,  B  ;  3  Bac.  Abr.  tit.  Infancy,  I  ;  9 
Vin.  Abr.,  386,  tit.  Infancy,  D,  pi.  27.)  So,  if 
an  infant  makes  a  lease  for  years,  and  at  full 
age,  says  to  the  lessee,  "  God  give  you  joy  of 
it,"  it  is  a  confirmation  of  the  lease  (4  Leon.,  4  ; 
4  Bac.  Abr.,  tit.  Infancy,  I,  8,  D);  and  if  he 
receives  rent,  it  is  an  affirmance. 

If  an  infant  exchanges  lands,  and  enters  on 
those  acquired  by  the  exchange,  and  continues 
to  hold  them  after  he  attains  full  age,  it  is  an 
26 1*]  affirmance,  and  the  exchange  *becomes 
perfect.  (4  Cruise,  142,  tit.  32,  ch.  8,  sec.  7  ; 
Co.  Litt.,  51  b  ;  2  Vern,  224,  225  ;  1  Eq.  Cas. 
Abr.,  282.)  If  an  infant  has  an  election  to 
make,  he  must  make  it  within  a  reasonable 
time  after  he  comes  of  age.  In  the  case  of 
Doe  v.  Smith  (2  Term  Rep.,  436),  it  was  held 
that  a  year  was  too  long  a  time,  and  that  a 
week  or  fortnight  was  a  reasonable  time.  All 
these  cases  show,  what  is  certainly  just  and 
reasonable,  that  where  an  infant  has  a  right, 
on  arriving  at  full  age,  to  avoid  his  contract, 
•or  exercise  an  election,  he  ought  to  do  it 
within  a  reasonable  time  ;  otherwise,  his  si- 
lence will  be  construed  into  an  affirmance, and 
the  deed  or  estate  will  be  perfect. 

Messrs.  Cody  and  Baldwin,  contra.  The 
deed  from  Dunbar  to  Macey  must  operate  as  a 
bargain  and  sale,  or  a  covenant  to  stand  seized 
to  the  use  of  the  bargainee.  An  entry  is  not 
necessary  to  avoid  a  common  law  conveyance. 
An  actual  entry  is  only  necessary  to  avoid  a 
fine.  (Ooodright  v.  Cater,  Doug.,  477,  485.)  A 
foeffment  being  executed  by  livery  of  seisin,  an 
entry  is  said  to  be  necessary,  in  order  to  avoid 
it.  But  in  case  of  a  foeffment,  by  an  infant,  an 
entry  was  not  necessary  ;  for  he  might  after  he 
became  of  age,  have  his  writ  of  entry  dum  fuit 
infra  cetatem.  (3  Reeves's  History  of  English 
Laws,  32,  33.)  Even  if  an  entry  was  necessary 
to  avoid  a  foeffment,  it  is  not  necessary  to 
avoid  a  bargain  and  sale,  or  covenant  to  stand 
seized  to  the  use  of  the  bargainee.  If  an  in- 
fant gives  a  bond,  and  an  attempt  is  made  to 
enforce  the  payment  of  it,  he  must  plead  in- 
fancy ;  so,  if  he  executes  a  deed  of  bargain 
and  sale,  and  it  is  attempted  to  be  enforced 
against  him,  he  may  plead  infancy.  No  entry 
is  necessary.  Indeed,  considering  the  state  of 
the  country  in  which  the  land  was  situated,  it 
was  impossible.  It  was  a  perfect  wilderness, 
an  1  not  even  surveyed,  until  by  an  order  of 
the  Legislature,  in  1790.  An  entry  would  have 
been  of  no  use.  It  would  not  have  been  an 
act  of  notoriety;  for  there  was  no  person  to 
take  notice  of  an  entry.  The  bargainee  was 
not  in  possession  ;  no  man  was  in  possession 
in  that  part  of  the  State.  If  an  entry  was  im- 
iiOii*]  possible  or  useless,  what  *act could  be 
required  of  Dunbar,  in  avoidance  of  his  deed? 

An  infant,  we  contend,  may  avoid  a  deed 
at  any  time  after  coming  of  age,  unless  there 
is  a  possession  of  20  years.  If  an  infant  bar- 
gain and  sell  lands, by  deed  indented  and  enroll 
ed.  he  may  avoid  it  at  any  lime.  (2  lust..  673  : 
3  Bac.  Abr.,  607,  tit.  Infancy,  I  :  5  Shep. 
Touch.,  221,  224,  n»te  4.)  In  the  case  of  Fr»*t 
v.  \\'t>lveston  (1  Str.,  94),  where  an  infant 
covenanted  to  lew  a  fine  by  a  certain  time, 
to  certain  uses,  and  before  he  came  of  age,  he 
levied  the  tine,  and  bv  another  deed  made  at 
full  age,  lie  declared  it  to  be  to  other  uses  ;  the 
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court  held  that  the  last  deed  should  be  the  one 
to  lead  the  uses.  This  is  a  strong  case  to 
show  that  the  second  deed  is  to  control  and 
avoid  the  first. 

In  the  case  of  Thompson  v.  Leach  (2  Salk. , 
674;  4  Co.,  123;  Beverly's  case,  3  Mod.,  310, 
311),  it  is  said  that  the  bond  of  an  infant,  or 
non  compos,  is  void,  because  the  law  has  ap- 
pointed no  act  to  be  done  to  avoid  it  ;  and  the 
only  reason  why  the  party  cannot  plead  non 
est  ~factum  is  because  the  cause  of  nullity  is 
extrinsic,  and  does  not  appear  on  the  face  of 
the  deed.  In  Jackson,  ex  dem  Ludlow,  v.  Myers 
(3  Johns.  Rep.,  388,  395),  it  is  said  to  have 
been  the  generally  received  opinion,  in  1788, 
that  a  bargain  and  sale  required  an  enrolment 
to  render  it  effectual. 

The  present  case  is  compared  to  an  estate 
upon  a  condition  subsequent  ;  but  there  it  is 
absolutely  necessary  that  the  person  should 
express  his  determination  to  defeat  the  estate, 
and  that  determination  is  manifested  by  an 
entry.  A  second  deed  by  an  infant,  after  he 
comes  of  age,  equally  manifests  his  intention 
to  avoid  the  first  deed. 

Again,  it  is  compared  to  an  estate  at  will,  in 
which  notice  is  required  to  be  given  to  the 
tenant  before  it  can  be  determined.  An  estate 
at  will  is  greater  than  an  estate  created  by  an 
infant,  for  the  tenant  at  will  is  entitled  to 
emblements  ;  but  an  infant  may  put  an  end  to 
the  estate,  at  his  pleasure. 

*Blackstone  (3  Blk.  Com.,  178-185)  [*263 
says,  if  an  infant  make  an  alienation  of 
his  lands,  and  the  alienee  enters,  and  keeps 
possession — this,  as  the  alienation  is  void- 
able, is,  after  avoidance,  wrongful,  and,  there- 
fore, a  deforcement.  But  in  the  case  of  a 
deforcement,  there  is  no  remedy  by  entry, 
but  the  party  is  driven  to  his  action.  If  an  in- 
fant has  20  years  to  bring  his  writ  of  entry 
dum  fuit  infra  oetatem,  he  cannot  be  barred  by 
any  implied  acquiescence.  Though  the  deed 
was  executed  in  1784,  the  patent  was  not  issued 
until  1790,  before  which  time  there  had  been 
no  survey  or  location  made.  The  execution 
of  a  deed  is  as  strong  an  expression  of  the  in- 
tention of  the  infant  to  avoid  the  first  deed,  as 
an  entry  on  wild  and  vacant  land.  The  court 
must  presume  a  fraud  in  Dunbar,  or  consider 
his  second  deed  »is  a  solemn  expression  of  his 
intention  to  avoid  the  first.  As  Macey  know- 
ingly purchased  of  an  infant,  he  has  no  rea- 
son to  complain  of  this  act  of  avoidance. 

Again,  we  contend  that  no  person  can  dis- 
turb the  possession  of  the  defendant  but  Thorn, 
in  whose  favor  the  award  was  made.  The  act 
of  the  Legislature  (Rev.  Laws,  Vol.  II,  p.  266, 
sess.  20,  ch.  51)  has  declared  that  the  award  of 
the  Onondaga  commissioners  shall  be  final  and 
conclusive,  unless  the  person,  conceiving  him- 
self aggrieved  by  such  award,  shall  dissent 
thereto  within  two  years,  and,  if  he  is  not  in 
possession,  bring  his  action  to  establish  his 
right  to  the  land.  If  the  party  dissenting  is  in 
possession,  then  the  party  in  whose  favor  the 
award  is  made  must  bring  his  action  within 
three  years.  The  language  of  the  act  is  ex- 
plicit and  imperative.  No  person  can  bring 
an  action  but  the  person  in  whose  favor  the 
award  is  made,  or  the  person  who  has  filed 
his  dissent.  Macey  and  I'lntt.  not  hav- 
ing dissented,  no  action  can  be  maintained 
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in  their  names.  It  is  said  they  ought  not 
to  be  concluded,  because  Thorn  claimed 
title  through  them.  But  can  the  court  say  that 
if  Platt  should  recover,  that  such  recovery 
would  be  in  trust  for  Thorn  ?  If  the  award  in 
2O4*J  favor  of  *Thorn  was  not  conclusive 
against  all  the  world,  except  those  who  filed 
their  dissent  according  to  the  statute,  against 
whom  is  it  conclusive  ?  It  is  conclusive  against 
the  patentee?  The  object  of  the  Legislature, 
in  passing  this  act,  was  to  put  an  end  to  all 
controversies  about  the  title  to  these  military 
lands. 

Mr.  Rugglex,  in  reply.  There  is,  in  effect, 
no  difference  between  a  conveyance  by  feoff- 
ment  and  livery  of  seisin  and  a  deed  of  bargain 
and  sale.  The  latter  vests  the  bargainee  with 
every  seisin  and  right  as  fully  and  absolutely, 
to  all  intents  and  purposes,  as  the  former  mode 
of  conveyance.  The  one  has  been  substituted 
for  the  other,  as  the  most  convenient. 

Why  is  an  entry  on  land  necessary,  in  order 
to  avoid  a  fine  ?  A  fine  is  a  conveyance  in  a 
court  of  record  ;  not  by  a  livery  of  seisin. 
There  is  as  much  reason  to  require  an  entry, 
to  avoid  a  bargain  and  sale,  as  to  avoid  a  fine. 
There  ought  to  be  some  act  of  notoriety ; 
something  to  make  known  to  the  bargainee, 
the  intention  of  the  bargainor  to  avoid  his 
deed.  Though  the  land  was  wild  and  vacant, 
so  that  an  entry  would  not  be  notorious,  yet 
the  bargainee  was  seized  in  law,  and  ought  to 
have  had  some  notice  from  the  infant  of  the 
avoidance  of  his  contract.  If  a  person  will 
lie  by,  in  such  a  case,  for  such  a  length  of 
time,  he  ought  not  to  be  allowed  afterwards 
to  assert  his  right  of  avoidance  or  election. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

Several  points  were  made  on  the  argument 
of  this  cause  ;  but,  from  the  view  I  have  taken 
of  it,  it  will  be  unnecessary  to  consider  all  of 
them.  The  title  on  which  the  plaintiff  relies 
for  a  recovery  consists,  1.  Of  an  award  in  fa- 
vor of  William  Thorn ;  2.  Of  a  deed  from 
William  Dunbar,  the  patentee,  to  Zebulon 
Macey,  of  the  12th  of  March,  1784  ;  and,  3. 
Of  a  deed  from  Macey  to  Z.  Platt,  of  the  23d 
of  June,  1794. 

2G5*]  *The  defendant  having  dissented 
from  the  award  within  two  years  after  the 
making  thereof,  and  being  then  in  the  actual 
possession  of  the  lot,  or  a  part  of  it,  as  to  him 
the  award  became  inoperative,  and  the  lessors 
of  the  plaintiff  must  recover,  by  virtue  of  their 
title,  independently  of  the  avf&rd,primafacie, 
a  title  has  been  made  out,  by  the  conveyance 
from  Dunbar  to  Macey,  by  the  deed  from 
Macey  to  Platt,  and  by  his  deed  to  Thorn. 

The  defense  to  this  title  is,  that  the  deed 
from  Dunbar  to  Macey  was  executed  during 
the  minority  of  Dunbar ;  and  that,  after  his 
attaining  full  age,  he  gave  a  deed  to  Brooks, 
dated  the  12th  of  September,  1791.  If  the 
deed  from  Dunbar  to  Mace}"  is  voidable,  can 
the  defendant  avail  himself  of  the  conveyance 
to  Brooks  to  avoid  it  ?  The  3d  section  (Laws. 
Vol.  II.,  sess.  20,  ch.  51,  266)  of  the  statute  to 
settle  disputes  concerning  the  titles  to  lands 
in  the  County  of  Onondaga,  renders  an  award 
of  the  commissioners  upon  every  claim  or  con- 
troversy respecting  any  lands  in*  the  County  of 
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Onondaga.  after  the  expiration  of  two  years 
from  the  making  thereof,  binding  and  conclu- 
sive against  all  persons,  except  such  as,  con- 
ceiving themselves  aggrieved  thereby,  shall, 
within  two  years,  dissent  from  the  same,  and. 
give  notice  thereof  to  the  commissioners,  and 
file  the  same  in  the  office  of  the  clerk  of  the 
County  of  Onondaga. 

There  exists  no  privity  of  interest  or  estate 
between  Isaac  Brooks  and  the  defendant  ;  for, 
although  certain  persons,  styling  themselves 
executors  of  the  last  will  of  Brooks,  have  con 
veyed  to  Benjamin  Isaacs  the  lot  in  question, 
they  have  shown  no  authority  derived  from 
his  will  to  make  that  conveyance  ;  and,  there- 
fore, although  the  dissent  by  the  defendant 
I  would  inure  to  the  benefit  of  those  from 
j  whom  he  derived  his  estate,  the  defendant 
j  cannot  claim  under  Brooks'  title  ;  and  it  fol- 
i  lows  that,  as  the  heirs  of  Brooks  have  not  dis- 
sented from  the  award,  it  has  become  bind- 
ing and  conclusive  against  them.  Nor  can  the 
defendant  set  up  Brooks'  title  *as  an  [*266 
outstanding  one  ;  for  such  title,  to  defeat  a 
recovery  in  ejectment,  must  be  a  subsisting 
title.  The  title  under  Brooks  is  not  a  subsist- 
ing one,  the  award  of  the  commissioners  in 
favor  of  Thome  having  nullified  it.  Thi* 
award,  though  not  to  operate  against  the  de- 
fendant, does  operate  against  any  pretended 
title  under  which  he  may  seek  shelter,  by  the 
very  terms  of  the  act. 

It  was,  therefore,  unavailing  for  the  defend- 
ant to  give  in  evidence  a  deed  which  had 
ceased,  by  force  of  this  act,  to  have  effect. 
That  deed  could  operate  in  this  case  only  as 
an  outstanding  title  in  third  persons,  putting 
the  statute  out  of  question,  and  not  as  confer- 
ring a  title  on  the  defendant.  In  consequence 
of  there  being  no  dissent  on  the  part  of  those 
claiming  under  Brooks,  the  award,  by  the  act^ 
has  become  binding  and  conclusive  against 
that  title,  which  must  now  be  received,  as  if 
it  never  existed.  Had  the  defendant  shown  a 
privity  between  himself  and  Brooks,  then  he 
could  have  availed  himself  of  Dunbar's  deed 
to  Brooks ;  and  the  question,  whether  that 
deed  avoided  the  deed  to  Macey,  would  then 
have  arisen. 

The  deed  to  Brooks  being  out  of  the  case, 
the  next  question  is,  whether  there  should  not 
have  been  a  dissent  from  Macey  and  Platt, 
notwithstanding  the  award  was  in   favor  of 
their  alienee.     It  would  be  the  height  of  ab- 
surdity to  give  the  act  a  construction  which 
should  require  them  to  enter  their  dissent  to  an 
!  award  confirmatory  of  their  title.    They  could 
j  not,  within  the  purview  of  the  act,  have  been 
|  aggrieved  by  the  award,  for  the  commission- 
i  ers,  in  awarding  Thome  to  be  seized  of  the 
lot,  must  have  done  so  because  he  had  shown 
these  conveyances ;  and,    consequently,    the 
j  award  was  substantially  in  affirmance  of  their 
i  deeds.     It  is  true  that  in  consequence  of  an  ad- 
I  verse  possession  in  the  defendant,  when  Thome 
received   his  deed   from  Platt,  that  deed  has 
j  now    become  inoperative ;  yet,  as    the  paper 
!  title  was  only  in  question  before  the  commis- 
;  sioners,  the  award  in  favor  of  Thorne  inured 
I  to  the  benefit  of  those  from  whom  he  derived 
that  paper  title. 

*The  defendant,  then,  can  be  regard-  [*267 
ed  in  no  other  light  than  as  a  possessor  without 
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litle;  and.  consequently,  he  cannot  be  admit- 
ted to  set  up  the  infancy  of  William  Dunbar 
to  defeat  the  deed,  which  is  only  voidable  by 
him,  or  those  who  have  derived  an  interest 
under  him,  which  the  defendant  clearly  has 
not. 

The  court  are,  therefore,  of  opinion  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 7  Cow.,  181,  301 ;  6  Wend.,  485 ;  17  Wend., 
131:  4  Sand.,  419;  47  Mich.,  223. 


SMITH,  Administrator  of  WALKER, 

v. 
D.  AND  G.  LUDLOW. 

Partnership — Dissolution — Publication  of  Notice 
— Acknowledgment  of  Debt  by  One  Partner — 
Statute  of  Limitations — Power  of  One  Part- 
ner to  Bind  Firm. 

D.  and  G.  being1  partners,  dissolved  their  partner- 
ship on  the  31st  of  December,  1801,  and  gave  notice 
in  the  gazette,  of  the  dissolution,  and  that  D.  was 
authorized  to  receive  all  payments,  and  adjust  all 
accounts  relative  to  the  partnership.  In  June,  1808, 
A.  presented  an  account  between  him  and  the  part- 
nership, to  G.,  who  said  it  was  an  account 
made  out  by  him  ;  but  he  thought  it  had  been  set- 
tled by  D.,  who  had  the  partnership  books,  and  that 
he  would  see  him,  and  inform  A.  of  the  result. 
This  was  held  a  sufficient  acknowledgment  of  the 
debt  to  take  it  out  of  the  statute  of  limitations. 

D.  having  also,  on  the  first  of  January,  1808, 
stated  an  account  in  the  name  of  the  partnership 
with  A.,  admitting  the  debt  due  to  A.,  it  was  held  a 
sufficient  acknowledgment  of  the  debt,  so  as  to  take 
it  out  of  the  statute  of  limitations,  and  to  bind  the 
partners- 

Though  one  partner,  after  the  dissolution  of  the 
partnership,  cannot  bind  the  other,  by  any  new 
contract,  yet  his  acknowledgment  of  a  previous 
debt  due  from  the  partnership,  will  bind  the  other 
partner,  so  far  as  to  prevent  him  from  availing 
himself  of  the  statute  of  limitations. 

Citations— 4  Johns..  461 :  2  Saund.,  63,  n.  6 ;  3 
Johns.,  536;  Doug.,  652;  2  H.  Bl..  340. 

THIS  was  an  action  of  amtumpttit.     The  dec- 
laration contained  seven  counts.    The  de- 
fendant pleaded  non  attnumpsit  ;  and   rton  a#- 
sumpxit  infra  >#x  annos,  on  which  issue  was 
joined. 

Previous  to  the  commencement  of  the  suit, 
the  plaintiff  called  on  the  defendant  G. ,  and  re- 
quested a  settlement  of  the  account  of  the  in- 
testate, and  the  defendant  G.  then  admitted 
the  account  (marked  A),  dated  November 
80th,  1797,  to  have  been  made  out  by  him, 
and  said  he  thought  the  account  of  the  defend- 
ants with  Walker  had  been  settled  by  the 
other  defendant,  in  whose  hands  the  books  of 
the  partnership  were  ;  and  that  he  would  see 
the  defendant  I),  on  the  subject,  and  com- 
municate the  result  to  the  plaintiff. 
2O8*]  *The  plaintiff  further  proved,  by  the 
cashier  of  the  Bank  of  New  York,  that  no 
stock  bad  ever  been  purchased  and  invested 
in  the  Hank  of  New  York,  in  the  name  of 
Walker  ;  that  the  defendant  I).,  after  the  dis- 
solution of  the  partnership  of  the  defendant*, 


NOTK.— I'artncrxhii>-  />t*»»/uN<m— I'owcr  of  ixirf- 
iifrxitnlutfijufnt  thereto.  S<t-  Sanford  v.  Mit-klcs,  4 
Johns.,  224;  Hacklcy  v.  Patrick.  3  Johns.,  Km,  and 
note. 
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carried  on  business  with  other  partners,  under 
the  same  firm  of  Daniel  Ludlow  &  Co. 

The  plaintiff  further  gave  in  evidence  an  ac- 
count, dated  January  1st,  1808,  signed  by  D. 
Ludlow,  &  Co.,  which  was  objected  to  as  be- 
ing made  out  and  signed  by  D.  Ludlow,  after 
the  dissolution  of  the  partnership. 

The  defendant  G.  objected  to  the  whole  of 
the  evidence,  as  insufficient  to  take  the  case 
out  of  the  statute  ;  and  proved  that  the  part- 
nership of  the  defendants  was  dissolved  on 
the  31st  day  of  December,  1801,  and  that  the 
next  day  notice  thereof  was  given  in  two  of 
the  New  York  daily  newspapers ;  which  no- 
tice stated  that  Daniel  Ludlow  was  author- 
ized to  receive  payments,  and  to  adjust  all  ac- 
counts relating  to  the  partnership.  He  fur- 
theV  proved  that  Daniel  Ludlow  continued 
business  with  other  partners,  under  the  same 
firm,  until  his  failure  in  February,  1808,  and 
before  this  suit  was  brought.  He  also  gave 
in  evidence  a  bond,  from  the  defendant  D., 
dated  1st  of  January,  1802,  to  save  the  defend- 
ant G.  harmless  from  all  partnership  debts  ; 
and  also  the  book  of  accounts  of  D.  and  G., 
from  which  it  appeared  that  on  the  12th  of 
May,  1797,  they  had  charged  Walker,  the  in- 
testate, with  $"1,913.06  laid  out  in  the  pur- 
chase of  three  shares  in  the  Bank  of  New 
York,  for  Walker,  as  described  in  the  ac- 
count referred  to  (marked  A),  but  it  did  not 
appear  by  the  books  that  the  stock  was  invest- 
ed in  the  name  of  Walker.  This  evidence 
was  objected  to. 

The  judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  for  $1,920.06,  with  interest  ; 
and  they  found  accordingly. 

*Per  Curium.  This  case  has  been  [*2(JJ> 
submitted  to  the  court  on  the  question, 
whether  the  evidence  was  sufficient  to  take 
the  demand  out  of  the  statute  of  limitations. 
But  the  case  hardly  affords  room  for  a  plau- 
sible doubt.  It  has  been  long  settled,  that  an 
acknowledgment  of  the  debt,  within  six  years, 
will  take  it  out  of  the  statute.  This  was  so 
ruled  in  this  court,  in  the  late  case  of  Sluby  v. 
Champlin (4  Johns.  Rep.,  461);  and  the  author- 
ities on  the  point  are  well  collected  and  ar- 
ranged in  2  Saund.,  63,  note  6.  The  acknowl- 
edgment here,  by  the  defendant  Gulian,  was 
as  strong  as  that  in  the  case  of  Stuby  v.  CJtam- 
plin.  lie  admitted  that  the  account  presented 
had  been  made  out  by  himself,  in  which  the 
intestate  was  charged  with  the  purchase  of 
three  bank  shares,  which  had  never  been  re- 
ceived by  the  intestate,  or  transferred  to  him: 
and  he  added,  that  he  thought  the  account 
had  been  settled,  and  that  he  would  see  his 
late  partner  on  the  subject,  and  communicate 
the  result  to  the  plaintiff,  if  he  would  call 
again  upon  him.  This  was  equivalent  to  say- 
ing, that  if  the  account  had  not  In-en  settled, 
it  should  be  settled  and  paid. 

Rut  the  acknowledgment  by  Daniel  Lud- 
low, the  other  partner,  was  more  decisive.  He 
made  out  an  account  with  the  plaintiff,  as  late 
as  1st  of  January,  180N,  in  which  the  intestate 
was  credited  with  the  cash  advanced  for 
the  bank  shares.  This  account  was  made  out 
after  the  dissolution  of  the  copartnership;  but. 
in  the  notice  of  dissolution,  it  was  announced 
to  the  public  that  the  defendant  Daniel 
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was  authorized  to  adjust  all  accoiints  relat- 
ing to  the  partnership.  Without  this  express 
authority,  the  confession  of  one  partner,  after 
the  dissolution,  will  take  a  debt  out  of  the 
statute.  The  acknowledgment  will  not,  of 
itself,  be  evidence  of  an  original  debt,  for  that 
would  enable  one  party  to  bind  the  other  in 
new  contracts.  (Hackley  v.  Patrick,  3  Johns. 
Rep.,  536.)  But  the  original  debt  being 
proved,  or  admitted,  the  confession  of  one 
will  bind  the  other,  so  as  to  prevent  him 
27O*]  *from  availing  himself  of  the  statute 
of  limitations.  This  is  evident  from  the  cases 
of  Whitcomb  v.  Whitney,  and  of  Jackson  v. 
Fairbank  (Doug.,  652  ;  2  H.  Bl.,  340),  and  it 
results  necessarily  from  the  power  given  to 
adjust  accounts. 

The  motion,  therefore,  on  the  part  of  the  de- 
fendant*, for  a  new  trial,  is  denied. 

Overruled-2  N.  Y.,  529 ;  11  N.  Y.,  191 ;  10  Barb., 
35:  15  Barb.,  172. 

Denied— 2  McLean,  92. 

Approved  and  followed— 38  N.  J.  L.,  36 ;  22  Ohio 
St.,  612. 

Distinguished— 4  Barb.,  537. 

Cited  in— 15  Johns.,  4;  3  Cow.,  623;  4  Cow.,  494;  7 
Cow*  653;  3  Wend.,  529 ;  5  Wend.,  262 ;  7  Wend.,  445; 
15  Wend.,  320. 


VAN  SLYCK  v.  HOGEBOOM. 

Action  agaitist  Sheriff  for  Escape  —  Sheriff  when 
Liable  —  Form  of  Action  —  Evidence  Improper- 
ly Admitted  —  Nominal  Damages  —  New  Trial 
Refused  —  Costs. 

An  action  of  debt  against  a  sheriff  for  an  escape 
lies  only  where  the  prisoner  is  in  execution  ;  and  a 
prisoner  is  not  in  execution,  unless  on  a  ca.  so. 
,  Where  n  person,  surrendered  into  the  custody  of 
the  sheriff  by  bail,  escapes,  an  action  of  debt  will 
not  lie  ;  for  a  person  cannot  be  charged  in  execu- 
tion without  issi  i  i  ny  a  en.  «n.  The  proper  remedy  in 
such  a  case,  is  an  action  on  the  case. 

But  where  in  an  action  of  debt  the  whole  defense 
was  let  in,  as  if  it  had  been  an  action  on  the  case, 
and  the  jury  found  for  the  plaintiff  nominal  dam- 
ages only,  the  court  refused  to  grant  a  new  trial, 
merely  to  give  the  defendant  an  opportunity  to  get 
rid  of  the  suit,  as  he  would  be  entitled  to  costs,  as 
the  verdict  stood. 

Citations—  Laws,  Vol.  I.,  sess.  24,  ch.  28,  sec.  18,  p. 
213;  Id.,  ch.  66,  sec.  13,  p.  266;  lSalk.,272;  2  Burr., 
1050  ;  2  T.  R.,  126  ;  2  Bl.  Rep.,  1048. 


was  an  action  of  debt  for  the  escape 
J-  of  one  Abraham  A.  Van  Alstyne,  after 
judgment  against  him,  in  this  court,  and  after 
he  had  been  surrendered  by  his  bail,  but  be- 
fore he  had  been  charged  in  execution  by  a  ca. 
ca.  The  declaration  was  in  debt,  for  the 
amount  of  the  judgment.  Previous  to  the 
surrender,  a  ca.  sa.  had  been  issued  on  the 
judgment,  and  returned  non  esl  inventus.  The 
cause  was  tried  at  the  Columbia  Circuit,  in 
December,  1809.  The  judgment,  the  sur- 
render, and  the  escape  being  proved,  the 
defendant  was  permitted  to  show  the  insol- 
vency of  Van  Alstyne,  to  diminish  the  amount 
of  the  recovery.  The  jury  found  a  verdict 
for  the  plaintiff,  not  for  the  debt,  but  for  six 
cents  damages,  and  no  more. 

A  motion  was  made  to  set  aside  the  verdict. 
for  misdirection,  and  on  the  ground  that  the 
plaintiff  was  entitled  to  recover  the  whole 
amount  of  the  judgment,  in  the  action  of  debt, 
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without  reference  to  the  solvency  or  insolvency 
of  the  prisoner. 

Messrs.  Woodward  and  Van  Buren  for  the 
plaintiff. 

Mr.  E.  Williams,  contra. 

*Per  Curifim.  The  action  here  was  [*27 1 
misconceived.  Under  the  statute,  debt  for  an 
escape  lies  only  when  the  prisoner  is  in  execu- 
tion (Laws,  Vol.  I.,  sess.  24,  ch.  28,  sec.  18,  p. 
212) ;  and  under  our  law,  a  prisoner  is  not  in 
execution  until  a  writ  of  execution  against  the 
body  has  been  issued  and  delivered  to  the 
sheriff.  We  have  never  adopted  the  English 
practice  of  charging  the  defendant  in  execu- 
tion, without  the  issuing  of  a  ca.  sa.  (1  Salk., 
272;  Watson  v.  Satton,  2  Burr.,  1050.)  The 
provision  in  the  statute  (Laws,  Vol.  I.,  sess. 
24,  ch.  66,  sec.  13,  p.  266)  requiring  a  prisoner 
to  be  charged  in  execution  within  three 
months  next  after  a  surrender  of  his  bail,  sub 
sequent  to  judgment,  is  conclusive  to  show 
that  a  defendant  is  not  in  execution  by  virtue 
of  the  surrender.  The  action,  therefore,  for  the 
escape  in  this  case,  ought  to  have  been  an  ac- 
tion upon  the  case,  in  which  the  measure  of 
damages  is  open  to  the  investigation  of  the 
jury,  and  not  an  action  of  debt,  in  which  the 
whole  judgment  is  to  be  recovered,  or  nothing. 
(2  Term  Rep.,  126;  2  Blk.  Rep.,  1048.)  But, 
as  the  defendant  was  here  permitted  to  avail 
himself  of  every  defense,  equally  as  if  the  ac- 
tion had  been  case,  and  not  debt,  and  as  only 
nominal  damages  have  been  recovered,  it  is  un- 
necessary to  set  aside  the  verdict,  merely. for 
the  sake  of  giving  the  defendant  an  opportuni- 
ty of  getting  rid  of  the  suit;  for,  as  the  verdict 
stands,  the  defendant  will  recover  costs.  For 
that  reason  only,  we  allow  the  plaintiff  to  retain 
his  verdict,  and  the  motion,  on  the  part  of  the 
plaintiff,  for  a  new  trial,  is  denied. 

Motion.denied. 

Cited  in— 1  Wend.,  117  :  31  Barb.,  66 ;  6  How.  Pr.,  76  ; 
52  How.  Pr..  409 ;  10  Abb.  Pr.,  22 ;  4  Bos.,  390,  402 ;  2 
Wood.  &  M.,  149. 


*JACKSON,  ex  dem.   LOCKSELL 

ET  AL., 

V. 

P.   WHEELER. 
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Ejectment — Tenant  in  Possession  by  Permission 
— Asxif/nment — Disclaimer — Notice  to  Quit. 

A  entered  on  the  land  of  B  with  his  permission,  as 
a  mere  occupant,  without  any  rent  being  reserved. 
B  sold  the  land  to  C,  under  whom  A  continued  in 
possession,  and  afterwards  sold  all  his  right,  &c.,  to 
D,  who  took  possession,  and  claimed  to  hold  under 
the  deed  from  A,  but  this  disclaimer  of  tenancy  was 
subsequent  to  the  demise  laid  by  the  plaintiff,  C, 
who  brought  an  action  of  ejectment.  It  was  held 
that  such  a  disclaimer  was  sufficient  to  dispense 
with  a  previous  notice  to  quit ;  but  as  it  was  made 
after  the  date  of  the  demise,  and  no  notice  to  quit 
was  shown,  or  other  determination  of  the  tenancy, 
so  as  to  prove  a  right  of  entry,  the  plaintiff  was  non- 
suited. 

Citations— 1  Johns.  322 ;  4  T.  R.,  680. 

THIS  was  an  action  of  ejectment,  for  lot  No. 
79,  in  Aurelius.     The  several  demises  were 
laid  on  the  1st  of  January,   1805.     The  cause 
was  tried  at  the  Cayuga  Circuit,  in  June,  1809, 
before  Mr.  Justice  Van  Ness. 
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The  plaintiff,  after  proving  the  defendant  in 
possession,  gave  in  evidence  a  deed  from  Na- 
than Wheeler  to  Weston  Allen,  for  200  acres 
of  the  north  part  of  the  lot.  dated  the  oth  of 
April,  1803.  About  12  years  ago  Nathan 
Wheeler  told  one  Darius  Smith  that  he 
(Wheeler)  was  owner  of  the  lot,  and  that 
Smith  might  go  on  it,  keep  possession  for 
Wheeler,  and  improve  it  until  Wheeler  should 
want  it;  and  that  if  Smith  did  not  obtain  enough 
from  the  land  to  pay  him  for  his  improve- 
ments, Wheeler,  whenever  he  wanted  the  lot, 
would  make  it  up  to  him.  Smith  accordingly 
went  on  the  lot,  built  a  log  house,  cleared  and 
made  improvements. 

In  1804  Weston  Allen  came  on  the  land,  and 
told  Smith  that  he  was  the  owner,  and  had  a 
deed  from  Nathan  Wheeler,  and  Smith  offered 
to  surrender  the  lot;  but  Allen  requested  him 
to  continue  in  possession,  and  that  when  he 
should  want  the  land,  he  would  compensate 
Smith  for  his  improvements.  Smith  was  to  pay 
no  rent.  Smith  continued  in  possession  until  the 
4th  of  February,  1806,  when  he  sold  all  his  right 
in  the  lot  to  Parlee  Wheeler,  and  gave  him  a 
deed  of  the  same,  and  continued  to  occupy  the 

§  remises,  as  the  tenant  of  Parlee  Wheeler, 
mith,  who  was  a  witness  in  the  cause,  testi- 
fied that  he  did  not  intend  to  convey  more 
than  his  improvements  to  Parlee  Wheeler,  and 
told  him,  at  the  time,  that  the  title  was  in  Wes- 
ton Allen,  and  of  the  manner  in  which  he  oc- 
cupied, which  facts  were  well  known  before 
to  P.  Wheeler.  Soon  after  Smith  informed 
273*]  Weston  Allen  that  *he  was  about 
leaving  the  premises,  and  requested  Allen  to 
come  and  take  care  of  them.  Allen  came  and 
succeeded  Smith  in  the  possession,  and  put 
one  Satterlee  in  possession  to  keep  the 
premises  for  him.  The  deed  from  Smith  to 
P.  Wheeler  was  produced,  and  was  a  convey- 
ance in  fee,  with  warranty. 

The  defendant's  counsel  objected  to  the 
plaintiff's  right  to  recover,  unless  he  also 
proved  a  notice  to  quit.  The  judge  decided 
that  the  defendant  was  entitled  to  a  notice  to 
quit,  unless  the  plaintiff  would  show  that  the 
defendant  had  disclaimed  to  hold  under  the 
plaintiff,  previous  to  the  time  of  the  demise 
laid  in  the  declaration.  The  plaintiff  then 
produced  a  witness  who  testified  that  he  heard 
the  defendant  say  (but  whether  before  or  after 
the  bringing  of  this  action  he  could  not  recol- 
lect) that  he  meant  to  hold  the  land  in  spite  of 
Allen  under  the  deed  from  Smith. 

The  judge  then  directed  the  plaintiff  to  be 
called,  and  nonsuited,  as  he  had  not  shown  a 
right  of  entry  in  either  of  the  lessors,  at  the 
time  of  the  demise  laid  in  -the  declaration. 

A  motion  was  made  to  set  aside  the  nonsuit; 
and  the  cause,  on  the  above  .•statement  of  facts, 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  We  cannot  distinguish  this 
case  from  that  of  JncJoton.  ej-  (It; in.  Livingston, 
\.  Bryan  (1  Johns.  Hep.,  322).  The  disclaim- 
er of  the  present  defendant  dispensed  with  the 
necessity  of  notice  to  quit,  but  it  was  after 
the  date  of  the  demise.  At  the  date  of  the  de- 
mise, the  tenant  in  possession  was  not  a  tres- 
passer, for  there  was  then  no  determination  of 
the  estate,  by  notice  to  quit,  or  otherwise.  Mis 
.sale  in  fee  to  the  defendant  was  subsequent. 
.  UKP..  fl. 


We  are  of  opinion,  therefore,  that  the  plaintiff 
was  properly  nonsuited,  for  want  of  showing 
a  complete  fight  to  the  possession  prior  to  the 
day  of  the  demise.  *That  was  essen-  [*274 
tial.  (Goodtiile  v.  Herbert,  4 Term  Rep.,  680.) 
The  motion  to  set  aside  the  nonsuit  must  be 
denied. 

Motion  denied. 

Cited  in— 4  Cow.,  279 ;  6  Cow.,  149 ;   3  Peters,  48  :   5 
Cranch  C.  C.,  508 ;  2  McLean,  399. 


JAMES 

v. 
.  LE  ROY,  BAYARD  &  M'EVERS. 

Assumpsit  for  Work  and  Labor  —  Apprentice 
Employed  Without  Knowledge  of  Master  — 
Wages  Belong  to  Master  —  Distinction  Between 
Apprentice  and  Hired  Sertant. 

Where  an  apprentice  is  employed,  without  the 
knowledge  or  consent  of  his  master,  the  master  is 
entitled  to  all  his  earnings,  whether  the  person  who 
employs  him  did  or  did  not  know  that  he  was  an 
apprentice.  But  in  the  case  of  a  hired  servant,  the 
employer  must  have  notice  of  his  being  the  servant 
of  another,  to  make  him  answerable. 

Where  A,  an  apprentice,  ran  away  from  his  mas- 
ter, in  New  York,  and  entered  on  board  of  a  ship, 
and  signed  articles,  by  which  he  engaged  to  perform 
the  whole  voyage,  and  to  forfeit  his  wages  in  case 
of  desertion  or  embezzlement  ;  and  during  the  voy- 
age he  deserted,  having  been  guilty  of  embezzle- 
ment; it  was  held  that  the  master  was  entitled  to 
recover  his  whole  earnings  from  the  ship  owners, 
during  the  time  he  was  on  board,  without  any  de- 
duction for  wages  advanced  to  the  apprentice, 
though  neither  the  owners  nor  captain  knew  that 
he  was  an  apprentice. 

Citations—  1  Ves.,  83,  48;  1  Salk.,  «8;  1  Comyn  on 
Cont.,  224,  225  ;  2  Lev.,  83  ;  1  Bl.  Com.,  429. 


was  an  action  of  fi8ttnmp»lt,  for  work 
.    and  labor  of  the  plaintiff,  performed  by 
his  apprentice,  in  navigating  a  ship,  called  the 
Maryland,  belonging  to  the  defendants,  on  a 
voyage  from  New  York,  round  Cape  Horn, 
1  thence  to  Canton,  and  back  to  New  York. 

The  cause  was  tried  before  Mr.  Justice  Yates, 
on  the  14th  day  of  December,  1809,  at  the  New 
York  sittings.  The  apprentice,  Thomas  Shea, 
was  bound  to  the  plaintiff,  by  indentures,  for 
a  term,  of  which  about  two  years  was  unex- 
pired.  at  the  commencement  of  the  voyage 
above  mentioned,  Shea  being  then  of  the  age 
of  nineteen  vears.  Shea  shipped  on  board  the 
vessel,  for  the  voyage,  as  an  ordinary  seaman, 
in  August,  1805,  "and  the  wages  were  alxmt 
twelve  dollars  per  month.  The  ship  sailed  on 
her  voyage  in  September,  and  Shea  continued 
on  board  until  some  time  in  the  winter  of  the 
year  1H07,  when  the  ship,  being  on  the  const 
of  California,  and  he  having  been  sent  on 


XOTK.- -Apprentice—  Kni/rfo.i/Minif  '')/  third  ixirlji 
trtlhntit  kiitnrlrdiif,  nf  apjn~enticr*ht]>. 

That  in  ease  an  apprentice  is  employed  l>y  a  third 
person  without  the  knowledge  or  eon.sciit  of  his 
muster,  the  master  Is  entitled  to  all  his  earning* 
whether  or  not  the  person  employing  nlm  knew  of 
the  apprenticeship,  aoeMunaev  v.  (loodwln.SN.  H.. 
27^:  Uowe«  v.  TibbetU.  7  Me.  (7  GroeuU,  4.V7:  Conanl 
v.  Kaymond,  2  Alk.  I  Vt.l.  2+i5.  S-e,  however.  Aver 
v.  Chaw,  lit  Pick.,  .VW. 

The  master  Is  not  entitled  to  the  wage*  and  bounty 
of  an  apprentice  who  enlists  in  the  armv.  Johnson 
v.  Doda,S6  N.  Y.,  7H:  First  Nat.  Hank  of  X.  Ueim- 
Ington  v.  Town  of  Mt.  Tabor,  ~C'  Vt..  ST. 
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shore,  with  the  carpenter,  to  repair  a  boat,  be- 
longing to  the  people  with  whom  they  were 
trading,  after  working  on  shore  two  or  three 
(lays,  they  both  disappeared,  and  did  not  after- 
wards return  to  the  ship. 

The  defendants  then  produced  the  shipping 
articles  of  the  vessel,  for  the  above  described 
275*]  voyage,  and  offered  *to  prove  that  the 
same  had  been  duly  subscribed  by  Shea,  as  an 
ordinary  seaman;  that  they  were  in  the  form 
prescribed  by  the  act  of  Congress  ;  that  the 
seamen  thereby  bound  themselves  to  perform 
the  whole  voyage,  and  agreed,  in  case  of  de- 
sertion or  embezzlement,  to  forfeit  all  their 
wages. 

The  defendants  also  offered  to  prove,  by  the 
ship's  log  book,  which  was  produced,  and  by 
oral  testimony,  that  Shea  deserted  the  ship  on 
the  coast  of  California,  taking  with  him  all  of 
the  carpenter's  tools,  belonging  to  the  ship, 
and  that  he  had  committed  various  acts  of 
embezzlement  during  the  voyage;  but  the  evi- 
dence was  objected  to  by  the  plaintiff's  counsel, 
and  overruled  by  the  judge,  on  the  ground  that 
Shea,  being  an  infant,  could  not  bind  himself 
by  the  shipping  articles,  nor  by  any  act  of 
his.  defeat  the  plaintiff's  right  to  recover  a 
reasonable  compensation  for  his  actual  ser- 
vices. 

The  defendants  also  offered  to  prove  the  pay- 
ment of  divers  sums  of  money  to  Shea  in  ad- 
vance, and  on  account  of  wages  whilst  on 
board  the  vessel;  but  this  evidence  was  also 
objected  to,  and  overruled,  upon  the  .same 
principle. 

The  plaintiff's  counsel  produced  a  newspa- 
per, printed  in  New  York  on  the  31st  dav  of 
August,  1805,  by  which  Shea  was  advertised 
by  the  plaintiff  as  a  runaway  apprentice,  and 
one  cent  was  offered  for  his  apprehension;  but 
no  evidence  was  offered  of  any  knowledge  in 
the  defendants  of  the  advertisement,  or  of  the 
fact  of  Shea's  being  an  apprentice.  The  mate, 
and  other  persons  on  board,  being  interrogat- 
ed to  this  point,  declared  that  they  had  no  such 
knowledge;  but  two  of  the  seamen  declared 
that  there  had  been  something  said  among  the 
crew  respecting  Shea's  apprenticeship,  after  he 
had  been  some  time  at  sea. 

It  appeared  that  Shea  was  shipped  on  the 
17th  day  of  August;  and  that  for  three  weeks 
previous  to  the  ship's  sailing,  he  was  daily  on 
shore,  being  one  of  the  crew  attached  to  the 
276*]  *jolly-boat,  which  was  going  backward 
and  forward  from  the  ship  to  the  wharf;  that 
the  ship  lay  in  the  Hudson  River,  and  the 
plaintiff  resided  on  the  East  River. 

It  further  appeared  that  Shea's  services, 
whilst  he  continued  on  board  the  ship,  were 
worth  about  six  dollars  per  month,  and  that  he 
remained  on  board  about  17  months. 

Upon  this  evidence,  the  judge  directed  the 
jury  that  the  plaintiff  was  entitled  to  recover 
for  the  actual  services  of  the  apprentice,  ac- 
cording to  their  fair  value,  without  reference 
to  the  contract,  and  without  deduction  on  ac 
count  of  any  payments  made  to  him ;  and  that  17 
months  appearing  to  be  the  time,  and  six  dol- 
lars per  month,  the  value  of  those  services,  the 
plaintiff  was  entitled  to  recover  at  that  rate, 
The  jurv,  accordingly,  found  a  verdict  for  the 
plaintiff,  for  $102. 

A  motion  was  made,  on  the  part  of  the  de- 
124 


fendants,  for  a  new  trial,  which  was  submitted 
to  the  court,  on  the  above  case,  without  argu- 
ment. 

Per  Curiam.  This  is  the  case  of  an  appren- 
tice, employed  by  the  defendants,  without  the 
consent  or  knowledge  of  his  master.  The 
master  is  entitled  to  his  earnings,  whether  the 
defendants  did  or  did  not  know  that  he  was 
an  apprentice.  (1  Ves.,  Sen.,  83,  48  ;  1  Salk., 
68  ;  1  Comyn.  on  Contracts,  224, 225.)  In  case 
of  a  hired  servant,  the  employer  must  have 
notice,  to  make  himself  answerable.  (2  Lev., 
63 ;  1  Bl.  Com.,  429.)  The  decision  at  the  cir- 
cuit was  correct,  and  the  motion  for  a  new 
trial  is  denied. 

Rule  refused. 

Affirming— Anth.,  159. 

Cited  in— 5  Cow.,  482 ;  47  N.  Y.,  256 ;  56  N.  Y.,  81 ;  1"> 
Barb.,  501 ;  1  Ware,  99 ;  4  Mason,  383. 


*HEATH  v.  M'INROY.       [*277 

Trespass — Discretion  of  Judge  to  Certify  whether 
Trespass  was  Malicious — Costs — Voluntary 
Trespass  not  per  se  Malicious. 

In  actions  of  trespass,  it  rests  in  the  discretion  of 
the  judge  at  the  trial,  to  certify  whether  the  tres- 
pass was  willful  and  malicious,  so  as  to  entitle  the 
plaintiff  to  full  costs ;  and  if  he  refuses,  the  court 
will  not  interfere,  on  an  appeal  from  his  decision. 

It  seems  that  a  voluntary  trespass  is  not,  per  se, 
willful  and  malicious,  within  the  meaning  of  the 
act  (24  sess.,  ch.  170,  sec.  8);  but  it  should  appear  to 
be  done  mala  fide,  or  with  an  intention  to  injure  or 
vex  the  plaintiff,  or  with  a  consciousness  of  violat- 
ing right. 

Citations— 3  East,  495 ;  Laws,  Vol.  I.,  p.  530. 

THIS  was  an  action  of  trespass,  and  was  tried 
at  the  Washington  Circuit,  on  the  19th  of 
June,  1810,  before  Mr.  Justice  Van  Ness. 

It  was  proved  that  the  plaintiff,  being  at  a 
tavern,  with  a  sleigh  and  horses,  the  defend- 
ant took  one  of  the  horses  out  of  the  sleigh, 
and  led  him  away,  though  charged  not  to  do 
so  by  the  plaintiff.  It  appeared  that  one  Cran- 
dall,  an  officer,  had  an  attachment  against  Chit- 
tenden,  at  the  suit  of  the  defendant,  and  the 
defendant  requested  him  to  take  the  horse  in 
question,  which  he  refused  to  do  I  upon  which 
the  defendant  took  the  horse  and  delivered 
him  to  the  officer,  on  the  attachment,  as  the 
property  of  Chittenden.  The  attachment  was 
never  returned.  It  further  appeared  that  the 
horse  in  question  had  before  belonged  to  Chit- 
tenden, who  delivered  him  to  Heath,  as  security 
for  a  debt,  for  which  an  attachment  had  been 
issued  by  Heath  against  Chittenden,  but  no 
trial  ever  took  place.  The  jury  found  a  ver- 
dict for  the  plaintiff,  for  $50  damages,  and  six 
cents  costs. 

The  plaintiff's  counsel  applied  to  the  judge, 
to  certify  that  the  trespass  was  willful  and 
malicious  ;  but  the  judge  refused  to  grant  the 
certificate,  and  referred  the  plaintiff  to  the  de- 
cision of  the  court,  as  to  the  propriety  of  grant  - 
ing  it. 

Mr.  Crary,  for  the  plaintiff,  now  moved  that 
the  judge,  before  whom  the  cause  was  tried, 
should  indorse  his  certificate  on  the  record.  He 

1.— See  Harg.,  nr>te  1 ;  Co.  Litt.,  117  a. 
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cited  Laws  of  New  York,  Vol.  I.,  p.  530,  sess. 
24,  ch.  170,  sec.  8  ;  2  Sellon's  Pr.,  436  ;  6  Term 
Rep.,  11. 

Mr.  Z.  R.  Shepherd,  contra. 
278*]  *Per  Curiam.  The  better  construction 
of  the  statute  seems  to  be,  and  such  is  now  the 
construction  given  to  it  in  England  (Good  v.  Wat- 
kins,  3  East,  495),  that  it  rest  in  the  discretion 
of  the  judge  who  tries  the  cause  to  determine, 
from  the  testimony,  whether  the  trespass  was 
willful  and  malicious  ;  and  if  the  judge  re- 
fuses, the  K.  B.  will  not  interfere.  The  court 
will  not,  therefore,  make  any  order  in  this  case. 
Some  of  the  cases  on  the  construction  of  the 
statute  (for  the  statute  of  8  and  9  W.  III.,  and 
ours  is  the  same)  have  been  rather  rigid,  both 
in  England  and  in  this  court ;  and  if  the  court 
were  now  to  give  an  opinion,  we  should  not 
be  inclined  to  consider  every  voluntary  tres- 
pass, per  se,  willful  and  malicious.  This  ap- 
pears to  be  too  narrow  a  construction  ;  the 
statute  seems  to  have  meant  by  the  words  "will- 
ful and  malicious''  some  act  done  mala  fide, 
or  with  an  intention  to  injure  or  vex  the  plaint- 
iff, or  with  a  consciousness  of  violating  right. 

Motion  denied. 


PETERS  AND  GEDNEY  v.  HENRY. 

Writ  of  Error — Judgment  Affirmed— Ruk\for 
Costs — Double  Costs  when  Allowed. 

Where  the  plaintiff  in  a  suit  in  a  court  of  common 
pleas,  in  which  judgment  was  given,  after  verdict, 
for  the  defendant,  brought  a  writ  of  error  to  this 
court,  and  the  judement  in  the  court  below  was 
affirmed ;  it  was  held  that  the  defendant  was  not 
entitled  to  double  costs,  under  the  14th  sec.  of  the 
act  (sess.  24,  ch.  170),  which  is  only  for  delaying  exe- 
cution ;  but  he  is  entitled  to  single  costs,  under  the 
13th  section  of  the  act. 

Citations— 5  East,  545 ;  Laws,  Vol.  I.,  p.  531 ;  Stat. 
8  &  9  Win.  III.,  ch.  11,  sec.  2. 

A  QUESTION  in  this  cause,  as  to  double 
costs,  was  submitted  to  the  court. 
The  plaintiffs  sued  the  defendant,  in  the 
Rensselaer  Common  Pleas.  A  judgment,  after 
verdict,  was  given  for  the  defendant,  and  on 
error  to  this  court,  that  judgment  was  affirmed. 
Per  Curiam.  The  defendant  is  not  entitled 
to  double  costs.  The  case  of  Baring  v.  Chris- 
279*J  tie  (5  East,  545)  is  *in  point.  When 
judgment  below  is  for  the  defendant,  the  case 
is  not  within  the  statute  which  gives  double 
costs,  by  reason  of  the  delay  of  execution. 
This  delay  cannot  arise  when  the  plaintiff*  be- 
low fail.  "The  defendant  is,  however,  entitled 
to  single  costs,  under  the  12th  section  of  the 
same  act  (Laws,  Vol.  I.,  p.  531),  which  is  to 
be  construed  as  broadly  as  the  Act  of  8  and  9 
W.  III.,  ch.  11,  sec.  2,  from  which  it  was 
copied  ;  the  phraseology  only  being  a  little 
altered  in  the  revision. 
-13  Johns.,  5»». 


SIKES  u.  RANSOM. 

Mandamus  to  Inferior  Court — To  Seal  a  Hill  of 
Exception*  or  to  Amend — Time  to  Tentltr  Kill 
of  Exception*. 


NOTE.— MandamnH— I'owf r  of  xujtertor  court*  to 
itonte  to  inferior  cotrrts—ItillH  of  ejrcciitiom.  Sw 
People  v.  Judges  Court  of  Common  Plr-jiB,  1  Oil., 
.510. 

JOHNS.  REP.,  H. 


This  court  will  grant  a  mandamus  directed  to  the 
judges  of  a  court  of  common  pleas,  commanding 
them  to  seal  a  bill  of  exceptions,  or  to  amend  it  ac- 
cording to  the  truth  of  the  case. 

Regularly,  a  bill  of  exceptions  ought  to  be  tender- 
ed at  the  trial,  and  the  court  is  not  bound  to  seal  it 
at  the  subsequent  term. 

Where  a  bill  of  exceptions  was  tendered  to  a  court 
of  C-  P.  in  January  Term,  and  application  was  made 
in  June  Term  to  amend  it,  and  the  court  refused; 
this  court  denied  a  motion  for  a  mandamus. 

Citations— Reg'r.,182  a.  f .;  1  Sch.  &  Lef .,  75 ;  Show 
P.  C.,  117;  1  Vern.,  175;  Bac.  Abr.,  tit.  Mandamus, 
E ;  3  Burr.,  1265 ;  1  Bos.  &  P.,  32 ;  1  Salk.,  288. 

THIS  was  an  application  to  the  court  for  a 
mandamus  to  the  judges  of  the  Otsego 
Common  Pleas,  to  amend  a"  bill  of  exceptions, 
according  to  the  truth  of  the  case. 

Per  Curiam.  The  application  is  entirely 
new  ;  and  it  becomes  a  question  whether  this 
court  can  interfere  when  a  court  below  refuses 
to  seal  a  bill  of  exceptions.  The  books  do  not 
furnish  much  light  on  this  subject.  The  prac- 
tice in  England,  under  the  statute  of  Westm. 
2  (of  which  ours  is  a  copy),  seems  to  be,  to 
apply  to  the  Court  of  Chancery  for  a  writ 
grounded  upon  the  statute.  The  form  of  the 
writ  is  to  be  found  in  the  Register  (182  a),  and 
Lord  Redesdale,  in  the  case  of  Lessee  of  Lawlor 
v.  Murray  (1  Sch.  &  Lefroy,  75),  calls  it  a 
mandatory  writ,  "  a  sort  of  prerogative  writ ;" 
that  the  judges  to  whom  it  is  directed  must 
obey  the  writ,  by  sealing  the  exceptions,  or 
make  a  special  return  to  the  king  in  chancery. 
The  writ,  after  reciting  the  complaint,  com- 
mands the  judges  si  ita  est  tune  sigilla  vestra, 
t&e.,  et  hoc  sub  periculo  quodincumbit  nullatenus 
omittatis.  What  that  peril  is,  within  the  pur- 
view of  the  writ,  does  not  distinctly  appear  ; 
*though  the  books  speak  of  an  action  [*28O 
on  the  statute,  at  the  instance  of  the  party 
aggrieved.  (Show.  P.  C.,  117.)  In  The 
Rioter's  case  (Vern.,  175)  a  precedent  was 
produced,  where,  in  a  like  case,  such  a  manda- 
tory writ  had  issued  out  of  chancery,  to  the 
judge  of  the  Sheriff's  Court  in  London.  But, 
though  no  instance  appears  of  such  a  writ 
issuing  out  of  the  K.  B.,  when  an  inferior 
court  refused  to  seal  a  bill  of  exceptions,  there 
is  no  case  denying  to  that  court  the  power  to 
award  the  writ.  It  is,  in  effect,  a  writ  of  man- 
damns,  and  it  is  so  termed  in  the  books.  (Bac. 
Abr.,  tit.  Mandamus,  E.)  A  mandamus  is  a 
prerogative  writ.  It  ought  to  be  used  where 
the  law  has  established  no  specific  remedy  ; 
and  where,  in  justice  and  good  government, 
there  ought  to  be  one.  Why  cannot  the  writ 
in  question  issue  from  this  court  ?  We  have 
the  general  superintendence  of  all  inferior 
courts  ;  and  are  bound  to  enforce  obedience  to 
the  statutes,  and  to  oblige  subordinate  courts 
and  magistrates  to  do  those  legal  acts  which  it 
is  their  duty  to  do.  The  mandamus,  as  was 
observed  in  the  case  of  The  King  v.  linker  (3 
Hurr.,  120T)),  has,  within  the  last  century,  been 
lilx-rally  interposed,  for  the  benefit  of  the  sub- 
ject, and  the  advancement  of  justice.  There 
is  no  reason  why  the  awarding  of  this  particu- 
lar writ  does  not  fall  within  the  jurisdiction  of 
this  court,  or  why  it  should  be  exclusively 
confined  to  the  Court  of  Chancery.  It  would 
be  equally  in  the  alternative.  c/'W  n  ita  eat,  to 
seal  the  bill  of  exceptions  ;  and  if  it  lx-  returnecf 
quod  non  ita  est,  the  answer  would  be  sulli 
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cient ;  and  the  party,  if  aggrieved,  would  be  put 
to  his  action  for  a  false  return.  If  complaint 
should  be  made  against  this  court,  or  one  of 
its  judges,  for  refusing  to  seal  a  bill  of  excep- 
tions, then  the  writ  must,  ex  necessitate,  come 
from  chancery,  if  anywhere  ;  but  in  no  other 
case  can  it  be  indispensable. 

But, though  the  court  are  of  opinion  that  they 
have  jurisdiction  in  this  case  ;  yet  there  does 
not  appear  t<>  l>e  sufficient  ground  disclosed  to 
281*]  justify  their  interference.  *The  bill 
was  tendered* and  sealed  at  the  last  January 
Term  of  the  Otsego  Common  Pleas ;  and  at 
the  last  June  Term  the  judges  were  asked  to 
amend  the  bill,  according  to  a  statement  of 
facts  presented.  Some  of  the  judges  recollect- 
ed the  facts ;  some  of  them  did  not.  Regu- 
larly, a  bill  of  exceptions  ought  to  be  tendered 
at  the  trial,  though  the  practice  is  to  allow  the 
counsel  to  tender  it  afterwards.  (1  Bos.  & 
Pull.,  32.)  But  according  to  the  decision  in 
Wright  v.  Sharp  (1  Salk.,  288),  the  courts  are 
not  bound  to  seal  a  bill  of  exception  tendered 
at  the  succeeding  term  of  the  court;  for,  as  Lord 
Holt  observed,  "if  this  practice  should  prevail, 
the  judge  would  be  in  a  strange  condition. 
He  forgets  the  exception,  and  refuses  to  sign 
the  bill,  so  an  action  must  be  brought."  The 
counsel  should  have  attended  to  the  bill,  and 
have  seen  that  it  was  correct,  at  the  January 
Term.  It  would  be  a  dangerous  precedent  to 
take  compulsory  measures  against  the  judges, 
and  make  them  answer,  at  their  peril,  to  a 
statement  of  facts  tendered  to  them  at  a  subse- 
quent term. 

The  motion  is,  therefore,  denied. 

Motion  denied. 

Cited  in— 9  Johns.,  346 ;  18  Wend.,  95 ;  58  N.  Y.,  299 ; 
1  Hun,  262:  35  Barb.,  109;  47  How.  Pr.,  162 ;  14  Abb. 
Pr.,  28 ;  4  T.  &  C.,  9 ;  5  Peters,  194,  211,  219 ;  1  Bald., 
406;  3  Wood.  &  M.,  225;  36  N.  J.  L.,  64;  39  N.  J.  L., 
225. 


RATHBUN  v.  MILLER, 

Surrogate  Practice — Admeasurement   of  Dower 
— Notice  to  Adverse  Party  Necessary. 

Where  a  surrogate  proceeded,  on  the  application 
of  a  widow,  to  appoint  admeasurers  of  dower,  and 
had  the  same  admeasured  under  the  act  (29th  seas., 
ch.  68),  without  giving  notice  of  the  proceedings  to 
the  adverse  party ;  this  court,  on  motion,  ordered 
the  proceedings  to  be  set  aside. 

Citation— 3  Johns.,  474. 

MR.  CRARY,  for  the  defendant,  moved  to 
set  aside  the  admeasurement  of  dower, 
made  by  the  surrogate  of  Washington,  in  this 
case.  The  motion  was  brought  on  pursuant  to 
a  written  notice  from  Miller  to  Rathbun,  stat- 
ing that,  conceiving  himself  aggrieved  by  the 
proceedings  of  the  surrogate,  under  the  Act 
282*]  Relative  to  Dower,  *passed  April  ?th 
(29th  sess.,  ch.  158,  Vol.  IV.,  616),  supple- 
mentary to  the  Act  passed  the  26th  January, 
1787,  he  gave  notice  of  the  causes  of  complaint 
as  follows :  1 .  That  the  proceedings,  before 
the  surrogate,  were  ex-parte,  and  without  any 
notice  of  any  application  to  him  for  the  appor- 
tionment of  dower.  2.  That  there  had  been 
%et  apart  to  Rathbun  the  whole  of  the  build- 
ings, more  than  half  the  apple  trees  and 
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meadow  land,  and  other  lands  of  more  value 
than  the  remaining  two  thirds  of  the  estate, 
subject  to  dower  ;  and*  that  he  should,  there- 
fore, apply  to  this  court,  at  the  present  term, 
for  relief  in  the  premises. 

It  appeared,  from  the  affidavit  of  Miller,  as 
well  as  the  record  of  the  proceedings  before  the 
surrogate,  that  no  notice  had  been  given  to 
Miller  of  the  application  to  the  surrogate  for 
the  appointment  of  admeasurers  of  dower. 

Mr.  Wendell,  contra. 

Per  Curiam.  This  motion  to  set  aside  the 
admeasurement  of  dower  is  made  under  the 
Act  of  the  29th  sess.,  ch.  168,  by  which  this 
court  is  authorized  to  review  the  proceedings 
had  under  the  order  of  the  surrogate,  and  to 
do  therein  what  shall  be  just.  The  causes  of 
complaint,  stated  in  the  notice  to  the  widow, 
are,  1.  That  the  proceedings  were  ex-parte, 
and  without  any  notice  of  the  application  to 
the  surrogate.  2.  That  the  admeasurement 
was  unequal  and  unjust.  The  appeal  is  made 
in-  due  time,  and  upon  the  requisite  notice  ; 
and,  without  questioning  the  merits  of  the  ad- 
measurement, the  court  are  of  opinion  that  the 
proceedings  were  irregular,  for  want  of  notice 
to  the  adverse  party  of  the  intended  applica- 
tion to  the  surrogate.  Here  was  a  judicial 
discretion  to  be  exercised  in  the  appointment 
of  "  three  disinterested  freeholders,  to  ad- 
measure," &c.,  and,  according  to  the  doctrine 
in  the  case  of  Bouten  v.  Neilson  (3  Johns. 
*Rep.,  474),  notice  was  requisite.  The  [*283 
adverse  party  was  not  only  entitled  to  be  heard 
against  the  appointment  of  the  admeasurers  ; 
but  he  was  entitled  to  show  that  the  widow 
had  already  her  dower  set  off,  or  assigned  to 
her,  within  40  days  after  the  decease  of  her 
husband  ;  and  if  that  had  been  shown  to  the 
satisfaction  of  the  surrogate,  he  ought  not  to 
have  proceeded. 

What  shall  be  deemed  a  reasonable  notice 
to  the  adverse  party,  of  the  time  and  place  of 
application,  is  not  defined  in  the  act.  Per- 
haps 30  days  would  be  sufficient.  On  the 
ground,  then,  of  want  of  notice,  the  motion 
to  set  aside  the  proceedings  is  granted  ;  and 
the  widow  must  apply,  df  novo,  to  the  surro- 
gate. 

Motion  granted. 
Cited  in-36  Barb.,  224 ;  39  Barb.,  168. 


WATSON  T.  FULLER. 

Motion  to  Set  Aside  Execution — Execution  Mu«t 
Follow  the  Judgment — Interest  Accrued  sine? 
Judgment. 

Where  execution  is  issued  in  any  action  (except 
in  debt  for  a  penalty),  the  plaintiff  cannot  levy  the 
interest  which  has  accrued  since  the  judgment,  but 
only  the  amount  of  the  judgment. 

Citations— 2  Ves.,  Jun  ,  162, 167 ;  6  Johns.,  43. 

MR.  RUGGLES.  for  the  defendant,  moved 
to  set  aside  the  execution  issued  in  this 
cause.  He  read  the  affidavit  of  the  defendant, 
which  stated  that  in  August,  1807,  the  plaint- 
iff recovered  a  judgment,  in  an  action  of 
assumpsit,  against  the  defendant,  in  this  court, 

JOHNS.  REP.,  6. 
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for  $106.97  ;  that  in  the  year  1808  the  plaintiff 
by  order  of  the  defendant,  delivered  to  W.  I.  | 
a  "quantity  of  logs,  of  the  value  of  $31  ;  and 
on  the  27th  of  April,  1809,  the  plaintiff  drew  j 
an  order  on  the  defendant,  requesting  him  to 
pay  to  L.  P.  the  balance  due  to  the  plaintiff, 
on  which  order  the  defendant  paid  the  sum  of  I 
$80,  of  which  payment  the  plaintiff  had  notice. 
During  the  vacation,  subsequent  to  the  last  | 
February  Term,  the  plaintiff  issued  an  execu-  i 
tion  for  the  amount  of  the  judgment,   which 
284*]  was  levied  by  the  sheriff,  onthe*prop- 1 
erty  of  the  defendant ;  the  sheriff  being  di-  \ 
reeled  to  levy  a  balance  of  $60. 

There  appeared  to  be  some  difference  be- 
tween the  parties  about  the  logs  delivered. 
The  plaintiff  calculated  the  interest  on  the 
amount  of  the  judgment,  and  after  deducting 
the  money  paid,  directed  the  sheriff  to  levy  the 
balance. 

It  was  agreed,  that  if  none  of  the  payments 
were  applied  to  the  interest,  the  judgment  was 
fully  satisfied  ;  and  the  only  question  was, 
whether  the  interest  could  be  collected  on  the 
execution  in  such  a  case. 

Mr.  Thompson,  contra,  contended  that  where 
execution  is  delayed,  and  partial  payments  are 
made  by  the  defendant,  the  plaintiff  may  apply 
the  payments  to  the  interest,  and  direct  the 
sheriff  to  levy  the  balance  on  the  execution. 
He  said  that  he  understood  this  1o  be  the  gen- 
eral practice. 

KENT,  C  h.  J.  This  is  a  motion  to  set  aside 
the  execution,  on  the  ground  of  its  being  satis- 
fied. There  is  no  doubt  but  that  the  nominal 
amount  of  the  judgment  and  execution  has 
been  paid.  The  plaintiff  contends  for  the  right 
to  collect  interest,  under  the  ft.  fa.,  accruing 
since  the  completion  of  the  judgment.  But 
this  can  only  be  done  when  the  debt  carries 
interest,  and  is  covered  by  a  penalty,  and  the 
judgment  is  rendered  for'the  penalty.  It  is  an 
abuse  of  the  process  of  the  court  to  make  use 
of  the  execution  to  enforce  the  payment  of  in- 
interest  accruing  subsequent  to  the  judgment. 
This  is  acting  without  authority.  The  execu- 
tion must  follow  the  judgment,  and  can  only 
be  commensurate  with  it.  To  levy  interest,  in 


The  party  may  demand  compound  interest ;  or 
he  may  include  other  debts  under  the  execu- 
tion, and  equally  call  that  equity.  But  though 
a  demand  be  ever  so  just,  a  party  ought  not 
to  be  permitted  to  coerce  payment,  without 
the  sanction  of  judicial  authority.  There  is 
one  plain  principle  which  governs  this  case, 
and  that  is,  that  the  party  must  not  mask  and 
collect,  under  an  execution,  any  more  than 
was  awarded  by  the  judgment ;  and  interest 
subsequent  to  the  judgment  was  not  awarded 
by  the  court.  The  case  of  Lansing  v.  Rattoone 
(ante,  43),  decided  at  the  last  term,  contain* 
the  same  principle.  The  motion  ought,  there- 
fore, to  be  granted. 

THOMPSON,  SPENCEK,  and  YATES,  JJ.,  con- 
curred. 

VAN  NESS,  J.,  dissented.  He  said  that  where 
a  judgment  is  reduced  by  partial  payments, 
and  the  plaintiff  orders  less  than  the  face  of 
the  judgment  to  be  collected,  he  may  well  col- 
lect the  interest ;  the  judgment,  in  such  a  case, 
being  to  be  considered  in  the  nature  of  a  pen- 
alty. 

Rule  granted. 

Cited  in— 10  Johns.,  548 ;  12  Johns.,  351 ;  5  Cow.» 
612  ;  22  Wend.,  161 ;  2  Johns.  Ch.,  180 ;  1  Paige,  182. 
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Ves,  Jun.,  162),  "  no  interest  subsequent  to  the 
judgment  can  be  received.  You  may  bring  a 
fresh  action  for  it,  as  a  new  cause  of  suit ;  but 
285*]  *you  cannot  levy  for  it,  nor  charge  the 
land  under  the  tlegit  with  the  intermediate  in- 
terest from  the  date  of  the  judgment."  And 
in  another  case,  Lord  Harkwicke  said,  that 
"at  law.  where  there  is  no  penalty,  no  interest 
is  given  ;  v  here  there  is  a  penalty,  you  may 
levy  the  whole.  If  you  bring  an  action  of 
debt,  interest  may  be  recovered  by  that,  new 
action."  (2  Ves.,  Jun.,  107.)  The  practice 
contended  for  by  the  plaintiff,  if  there  be  any 
such,  must  have  grown  up  within  a  few  years, 
for  I  believe  there  is  no  trace  of  it  in  the  En- 
glish books,  and  I  never  heard  of  it  until  now. 
The  strong  objection  to  the  practice  is,  that  it 
is  allowing  the  party  to  carve  for  himself,  and 
to  collect,  under  the  coercion  of  process,  more 
than  was  autliori/ed.  or  intended  by  the  judg- 
ment of  the  court.  It  is  liable  to  infinite  abuse. 
JOHNS.  KKP.,  6. 


Judgment  by  Default  for  Want  of  a  Plea  on 
File — Plea  Delivered  to  Attorney — Judgment 
Set  Aside. 

Where  a  plea  was  delivered  to  the  plaintiff's  at- 
torney, who  searched  the  clerk's  office,  and  finding: 
no  plea  on  file,  entered  a  default,  for  want  of  a 
plea ;  the  court  considered  the  default  as  a  nullity, 
and  no  excuse  for  not  proceeding  to  trial  on  tfie 
plea.  The  party  is  to  be  governed  by  the  pleadings 
delivered  to  him,  and  not  search  the  office,  to  see 
whether  the  originals  are  filed. 

MR.  FOOT,  for  the  defendants,  moved  for 
judgment,  as  in  case  of  nonsuit,  for  not 
proceeding  to  trial  in  this  cause. 

Mr.  Wood*,  contra,  read  an  affidavit  stating 
that  a  default  had  been  entered  in  the  cause, 
for  want  of  a  plea.  It  appeared  that  after  a 
copy  of  the  plea  had  been  delivered,  the 
plaintiff's  attorney  searched  the  clerk's  office, 
and  finding  no  plea  on  file,  he  entered  a  de- 
fault, for  want  of  a  plea.  lie  cited  8  Caines' 
Rep.,  107. 

Per  Curiam.  The  motion  must  be  granted, 
unless  the  plaintiff  enters  into  the  usual  stipu- 
lation. The  attorney  is  to  be  governed  by  the 
pleadings  delivered  to  him,  and  is  not  to  search 
the  clerk's  office.  The  plaintiff's  attorney, 
when  a  copy  of  the  plea  is  received  by  him,  is 
|  to  take  it  for  granted,  that  the  original  is  on 
file. 

nt«-d  in— 7  Cow.,  153;  7  Wend.,  457;  5  How.  I'r.. 
354;  r«Hle  R.,  N.  S.,  45. 


NVKKJIIT  r.  MTKKAY. 
Kcidrnrc — Certijiratf  of  Circuit  Court  Clrrfr. 
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MR.  D.  WOOD,  for  the  defendant,  moved 
for  a  judgment  as  in  case  of  nonsuit,  for 
not  proceeding  to  trial  in  this  cause.  He  pro- 
duced the  certificate  of  the  clerk  of  the  Cay- 
uga  Circuit,  stating  that  the  cause  was  not 
tried  at  the  last  circuit  held  in  that  county. 

Mr  Kettogg,  contra,  objected  that  the  clerk's 
certificate  was  not  sufficient ;  but  that  there 
should  have  been  an  affidavit  that  the  cause 
had  not  been  tried,  &c. 

287*]  *Per  Curiam.  The  certificate  of  the 
clerk  of  the  circuit,  who  is  the  proper  officer  of 
the  court,  ought  to  be  received,  and  is  sufficient 
evidence  of  the  fact. 

Rule  granted. 


FENTON,  Administrator,  &c.,  v.  GARLICK. 

1.  Action  of  Debt — Judgment  by  Default —  Writ 
of  Inquiry  to  Ascertain  Damages  Unnecessary 
— Clerk  May  Ascertain  Amount — Notice.  2. 
Practice — Plea  Miscarried — Default  Opened 
— Judgment  Ordered  to  Stand. 

In  actions  of  debt,  where  a  judgment  by  default 
is  obtained,  the  plaintiff  need  not  issue  a  writ  of 
inquiry  to  ascertain  the  interest  or  damag-es,  but 
the  same  may  be  ascertained  by  the  clerk,  and 
taxed  with  the  costs.  The  plaintiff  must,  however, 
give  notice  to  the  defendant,  of  the  taxation  before 
the  clerk,  and  if  he  neglects  to  give  such  notice,  the 
court  will  not  set  aside  the  judgment,  but  order  a 
relaxation  on  proper  notice,  and  if  any  deduction 
is  made  on  the  relaxation,  the  amount  is  to  be 
credited  on  the  execution. 

Where  a  plea  was  sent  to  the  plaintiff's  attorney, 
but  miscarried,  and  a  judgment  by  default  was  en- 
tered for  want  of  a  plea ;  the  court,  on  an  affidavit 
of  merits,  allowed  the  defendant  to  come  in  and 
plead,  and  go  to  trial ;  but  ordered  the  judgment  to 
stand  as  security,  as  the  party  had  lost  a  trial. 

Citations-4  T.  R.,  493 ;  7  Id.,  446 ;  8  Id.,  395 ;  1  Sid., 
443 ;  2  Saund.,  107 ;  1  H.  BL,  441. 

MR.  VAN  BUREN,  for  the  defendant, 
moved  to  set  aside  the  default,  and  all 
subsequent  proceedings  in  this  cause,  for  ir- 
regularity. 

It  appeared  that  this  was  an  action  of  debt, 
on  a  judgment  recovered  against  the  defend- 
ant in  the  State  of  Vermont ;  that  no  notice  of 
any  assessment  of  damages,  or  inquiry  of  dam- 
ages had  been  given  to  the  defendant,  nor  had 
a  copy  of  the  costs,  or  notice  of  the  taxation, 
been  served  upon  him,  or  his  attorney.  There 
was  also  an  affidavit  of  merits ;  and  it  appeared 
that  the  defendant's  attorney  had  sent  a  plea 
to  be  filed  in  the  clerk's  office,  and  a  copy 
thereof  to  be  delivered  to  the  plaintiff's  attor- 
ney ;  but  the  person  by  whom  they  were  sent 
neglected  to  file  or  deliver  the  plea. 

The  principal  question  was,  whether  a  writ 
of  inquiry  of  damages  was  necessary  in  such  a 
case,  or  an  assessment  by  the  clerk. 

Mr.  Van  Buren  cited  Tidd's  K.  B.  Pr.,  575  ; 
8  Term  Rep.,  395;  3  Johns.  Rep.,  59. 

Mr.  Ford,  contra. 

288*]     *Per  Curiam.     The  first  question  is, 
whether  the  plaintiff  was  regular  in  having 
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interest  on  his  debt  taxed  by  the  clerk,  with- 
out calling  in  a  jury  of  inquiry.  The  action  is 
debt,  on  a  judgment  in  Vermont ;  the  case  is, 
therefore,  to  be  distinguished  from  that  of 
Messinv.  Massarene  (4  Term  Rep.,  493);  for 
that  was  an  action  of  assumpsit  upon  a  foreign 
judgment.  In  the  one  case,  the  plaintiff  re- 
covers the  sum  in  numero;  but  the  other  is  an 
action  sounding  wholly  in  damages.  In  Black- 
more  v.  Flcmying  (7  Term  Rep. ,  446)  it  was 
held  to  be  at  the  election  of  the  plaintiffs,  to 
have  the  prothonotary  tax  interest  on  the  judg- 
ment on  which  the  action  of  debt  was  brought, 
or  to  have  the  sum  assessed  by  a  jury  of  in- 
quiry. In  Nelson  v.  Sheridan  (8  Term  Rep. , 
395)  the  Court  of  K.  B.  refused  to  grant  a  rule 
to  refer  a  similar  point  to  the  master,  and  said 
it  should  be  left  to  a  jury.  These  cases  are  not 
reconcilable  with  each  other  ;  but  the  former 
is  the  better  guide,  and  the  more  correct  de- 
cision ;  for  it  is  warranted  by  the  settled  prac- 
tice, and  the  old  authorities.  (Roe  v.  Apsley, 
1  Sidd.,  442  ;  Holdipp  v.  Otway,  2  Saund.,  107.) 
The  case  in  Saunders  is  a  strong  decision  on 
this  very  point.  The  Court  of  K.  B.  there 
say,  that  it  is  the  whole  course  and  practice  of 
both  courts,  upon  a  judgment  in  debt  by  de- 
fault or  confession,  to  tax  the  damages,  on  oc- 
casion of  the  detention  of  the  debt,  as  well  as 
the  costs  of  suit ;  and  it  being  with  the  assent 
of  the  plaintiff,  which  is  always  entered  upon 
the  record,  it  shall  conclude  the  defendant ; 
and  if  the  plaintiff  will  not  assent  to  it,  he 
shall  have  a  writ  of  inquiry  of  damages,  on 
occasion  of  the  detention  of  the  debt,  if  he  will ; 
but  it  is  in  the  election  of  the  plaintiff,  and 
not  of  the  defendant.  And  in  a  late  case,  Long- 
man v.  Fenn  (1  H.  Bl.,  441),  the  Court  of  C. 
B.  said  the  practice  was  clear,  in  actions  of 
debt,  to  refer  it  to  the  prothonotary  to  ascer- 
tain the  interest  and  costs. 

*The  proceeding  was,  then,  regular  [*289 
in  this  respect,  and  is  only  defective  in  the 
want  of  notice  to  the  defendant  of  the  taxa- 
tion of  the  interests  and  costs.  This  notice  the 
defendant  was  entitled  to  ;  but  the  practice  is 
not  to  set  aside  the  entry  and  docket  of  judg: 
ment,  for  the  omission,  but  to  require  the  at- 
torney, at  his  own  expense,  to  give  new  notice 
of  taxation,  and  to  credit  the  defendant,  on  the 
execution,  with  such  deduction  as  may  be 
made. 

The  defendant  must  be  let  in  to  plead  upon 
terms.  He  swears  to  merits,  and  the  omission 
to  plead  in  time  arose  from  accident,  not  neg- 
ligence. But  the  plaintiff  has  lost  a  trial,  and 
he  proves  declarations  of  the  defendant  of  an 
intention  to  put  his  property  out  of  his  hands. 
The  court,  therefore,  direct  that  the  execution 
be  set  aside,  upon  payment  of  costs  ;  that  the 
judgment  stand  as  a  security  ;  that  the  plaint- 
iff's attorney  give  notice  of  relaxation,  before 
he  proceeds  under  the  judgment ;  that  the 
plaintiff  be  at  liberty  to  change  the  venue  to 
either  of  the  counties  of  Montgomery  or  Sche- 
nectady ;  and,  in  that  case,  that  the  defendant 
plead  issuably,  and  instanter,  and  take  short 
notice  of  trial,  for  the  ensuing  circuit,  in  one 
of  those  counties. 


Rule  accordingly. 
Cited  in— 23  Wend.,  679. 
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29O*]  *HITCHCOCK  AND  ANNE,  HIS 
WIFE, 

V. 

HARRINGTON. 
THE  SAME  v.  YATES. 

Right  of  Dower  of  Widow  of  Mortgagor  against  j 
Assignee  of  Heir — Mortgage  paid  by  Assignee —  I 
Estoppel — Lapse  of  Twenty-five  Tears — Issue  \ 
of  Seisin  —  Eoidence  —  Damages  —  Statute  of 
Limitatwn. 

A,  by  indenture  conveyed  land  in  fee  to  B,  who  j 
executed  a  mortgage  for  the  same  land  to  A  to  se- 
cure the  consideration  money.  B  died  in  possession  • 
of  the  land,  after  the  debt  became  due,  and  leaving 
the  mortgage  debt  unsatisfied.     C,  a  tenant,  took  a  \ 
release  of  the  land  from  the  heir  of  B,  and  paid  off  ' 
the  mortgage.     After  the  lapse  of  25  years,  the  i 
widow  of  B  brought  an  action  to  recover  dower  in  [ 
the  land.    It  was  held  that  the  widow  was  entitled 
to  dower  in  the  land,  and  damages  from  the  death 
of  her  husband  ;  that  the  tenant  claiming  under  the  i 
heir  of  B  could  not  object  to  his  seisin ;  but  thatthe  i 
mortgage  being  satisfied,  he  was  held  to  be  seized 
from  the  time  of  the  original  conveyance. 

The  mortgagor,  notwithstanding  the  mortgage,  is 
deemed  seized,  and  is  the  legal  owner  of  the  land, 
as  to  all  persons,  except  the  mortgagee  and  his 
representatives. 

A  sale  by  the  heir  will  not  prevent  the  widow  from 
recovering  damages  from  the  death  of  the  ancestor; 
nor  will  a  delay  in  bringing  her  action  prejudice  her 
claim  for  damages:  and  the  tenant,  if  he  would  ex- 
cuse himself  from  damages,  must  plead  tout  temps 
print. 

Under  an  issue  of  seisin,  in  dower,  the  statute  of 
limitations  cannot  be  given  in  evidence,  but  should 
be  pleaded.  It  seems  that  the  statute  of  limitations, 
in  regard  to  real  actions,  does  not  apply  to  actions 
of  dower. 

Citations— W.  Jones,  317;  Laws,  Vol.  I.,  seas.  10, 
ch.  4,  sec.  2.  p.  51 ;  1  Cai.  Cas.,  47 ;  4  Johns.,  41 ;  Bull. 
N.  P.,  117 ;  Cas.  temp.  Hardw.,  17 ;  Co.  Utt.,  32  b ; 
33  a. 

rPHESE  were  actions  of  dower,  brought  to 
JL  recover  the  dower  of  Anne,  who  was  the 
wife  of  Moses  Northrop,  deceased,  in  lot  No. 
168,  in  Pittstown,  in  the  County  of  Rensse- 
laer.  The  defendants  pleaded,  1.  That  Moses 


Northrop  was  in  full  life,  at  the  commence- 
ment of  the  suits  ;  to  which  the  plaintiffs  re- 
plied the  death  of  the  said  Northrop,  on  which 
issue  was  joined.  2.  Ne  unque  accouple,  &c., 
to  which  the  defendants  replied  the  marriage, 
and  took  issue  thereon.  8.  Ne  unque  seisie  que 
dower,  &c. 

The  wife  of  Hitchcock,  the  plaintiff,  was 
married,  on  or  about  the  2d  of  January,  1774, 
to  Moses  Northrop,  by  whom  she  had  issue. 
On  3d  of  May,  1774,  William  Smith,  for  the 
consideration  of  £170,  conveyed  the  lot  No. 
168,  in  fee,  to  Northrop,  who  executed  a 
mortgage,  on  the  5th  of  May,  1774,  to  Smith, 
of  the  same  lot,  to  secure  the  payment  of  the 
consideration  money,  with  interest,  on  or  be- 
fore the  oth  of  May,  1777.  Northrop  took 
possession  of  the  lot,  and  resided  thereon, 
with  his  family,  until  his  death,  the  5th  of 
July,  1778,  and  left  the  mortgage  unsatisfied. 
Sometime  after  the  death  of  Northrop,  his 
wife  and  family  left  the  premises.  On  the  6th 
of  October,  1790,  Smith  executed  separate 
leases  of  the  premises  to  John  Bayles  and  Ne- 
hemiah  Bayles,  to  each  of  them  84  acres,  for 
the  term  of  ten  years,  at  the  yearly  rent  of  1 
shilling  per  acre.  The  lessees  entered  into 
*possession,  and  about  the  29th  of  Oc-  [*291 
tober,  1799,  Moses  Northrop,  the  son  and  heir 
of  Moses  Northrop,  deceased,  for  the  consid- 
eration of  $165,  conveyed  all  his  right  and 
title  in  the  lot  to  Nehemiah  Bayles,  who  after- 
wards conveyed  the  one  half  of  the  said  lot  to 
Jonathan  Rouse,  under  whom  Yates  held,  and 
the  other  half  of  the  same  lot  to  the  other  de- 
fendant, Harrington.  On  the  24th  of  Sep- 
tember, 1806,  the  mortgage  was  paid  off  and 
satisfied  by  Bayles  and  Rouse. 

The  widow  of  Moses  Northrop,  deceased, 
before  the  commencement  of  the  present  suit, 
married  Hitchcock,  the  plaintiff. 

Two  questions  were  raised  for  the  consid- 
eration of  the  court :  1.  Whether  the  demand- 
ant, Anne,  was  entitled  to  recover  dower  of 


NOTE.— Dowei — Mortgaged  estate— Widows  right  in 
enmity  of  redemption— Effect  of  payment  of  mortgage 
buime  holding  under  husband. 

The  above  case  of  Hitchcock  v.  Harrington  in- 
volves some  difficult  questions. 

It  is  well  settled  that  a  widow  has  a  dower  interest 
in  the  equity  of  redemption.  See  Mills  v.  Van  Voor- 
hies,  20  N.  V.,  416,  and  cases  cited.  Thus  where  a 
conveyance  is  made  to  one  who  at  the  same  time 
mortgages  the  premises  to  secure  the  purchase  mon- 
ey, dower  attaches  as  against  all  except  the  mort- 
gagee and  his  assigns.  Mayberry  v.  Brien,  15  Pet., 
21 ;  Boynton  v.  Sawyer,  35  Ala.,  497 ;  Moore  v.  Rol- 
lins. 45  Me.,  493;  Young  v.  Tarbell,  37  Me.,  509; 
Welch  v.  Buckins,  9  Ohio  St.,  331;  MvOowan  v. 
Smith,  44  Barb.,  2E:  Clark  v.  Munroe,  14  Mass.,  351. 

It  seems,  also,  well  settled,  both  in  principle  and 
authority,  that  where  the  mortgage  is  paid  by  the 
husband,  his  widow,  his  administrator  or  any  other 
person  for  him,  his  widow  will  be  entitled  to  dower 
as  of  an  unincumbcred  estate.  Bolton  v.  Italian). 
13  Mass.,  227  ;  Snow  v.  Stevens,  15  Mass..  278;  Barker 
v.  Parker,  17  Mass.,  504 :  Ballard  v.  Bowers.,  10  N. 
H.,  500;  Matthewson  v.  Smith,  1  II.  I.,  22. 

In  Massachusetts,  if  the  wife  joined  in  the  mort- 
gage, duly  releasing  dower,  and  the  mortgage  be 
redeemed  by  anyone  claiming  under  the  husband, 
she  may  have  dower  of  the  whole  estate  byrrixiifiinj 
her  proptrrtion  of  the  mtm  paid  to  redeem  the  mitrt- 
0(106.  Gibson  v.  Crehore,  5  Pick.,  151 ;  Eaton  v. 
Slmonds,  14  Pick..  107  ;  McCabc  v.  Bellows,  7  Oray, 
149.  See.  also,  Newton  v.  Cook,  4  Oray,  4«. 

The  difficulty  is  to  determine  under  what  circum- 
stances the  payment  of  the  mortgage  shall  operate 
on  a  discharge,  thus  admitting  the  widow  to  dower 
in  the  whole  estate,  and  when  it  will  operate  as  an 

JOHNS.  REP.,  6.  N.  Y.  R..  4. 


assignment.  In  Collins  v.  Torry  (7  Johns.,  278)  it 
was  held  that  the  purchase  of  the  mortgage 
by  the  administratrix  of  one  holding  under  the 
mortgagor  was  a  discharge  of  the  mortgage  in 
favor  of  the  title  under  the  mortgagor.  This  case 
was  disapproved  in  Van  Dyne  v.  Sayre,  19  Wend., 
172,  upon  this  point. 

"  If,  therefore,  a  mortgage  has  been  paid  and  sat- 
isfied by  some  one  whose  duty  it  was  to  pay  it,  by 
reason  of  acting  for  or  holding  under  the  mort- 
gagor, with  an  agreement  express  or    implied  to 
i  pay  the  same,  he  could  not  hold  it  as  an  outstanding 
;  title  or  incumbrance  upon  the  laud,  although   he 
might  take  ever  so  formal  assignment  of  the  instru- 
1  monl  to  himself.    On  the  other  hand  where  a  pur- 
(  chaser  of  an  estate  upon  which  there  is  an  outstand- 
;  ing  mortgage,  in  order  to  protect  his  own  <«tate, 
yields  to  the  demand  of  the  noldrr  of  the  mortgage 
and  pays  it.  he  may  as  against  others  whose  estates 
he  has  thereby  relieved  IK'  dwimtd  an  equitable  as- 
>  signee  of  the  mortgage  without  any  formal  assign- 
ment, depending  upon  the  intention  with  which 
this  is  done."    1  Washburnc  Real  Prop.,  22S.  which 
,  see  with  cases  cited.    S<><',  also,  on  the  question  as 
to  whether  a  specific  transaction  amounts  to  a  dis- 
charge or  assignment  of  a  mortgage,  Brown  v.  I^ip- 
liani.  3  (  u-h ..  554  ;  8  Allen,  559. 

On  the  Question  of  estoppel  on  the  part  of  tin- 
holder  under  the  husband,  to  deny  the  seisin  of  the 
husband  in  an  action  by  his  widow  for  dower,  sec 
Km  i '!•••••  v.  Ellis,  2  Johns.,  11!*,  and  //"'-. 

Upon  the  question  of  the  legal  estate  as  l>ct  w«-rn 
mortgagee  and  mortgagor,  sot*  the  principal  ctisr 
ami  (  ollins  v.  Torry,  7  Julius..  278,  and  citations  at 
the  ends  of  these  eases. 
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the  defendants ;  and  if  so,  2.  Whether  she 
was  entitled  to  damages  from  the  death  of  her 
former  husband,  Moses  Northrop,  or  only 
from  the  time  the  defendants  came  into  pos- 
session. It  was  agreed  that  the  damages  should 
be  assessed  according  to  the  rule  to  be  estab- 
lished by  the  court. 

Mr.  We#ton,  for  the  demandant.  1.  By  the 
statute  (Laws,  Vol.  I.,  sess.  10,  ch.  4),  the 
widow  is  entitled  to  dower  of  all  the  lands  of 
her  husband  which  were  his,  at  any  time  dur- 
ing the  coverture.  If  an  estate  in  the  lot  in 
question  was  vested  in  Moses  Northrop,  then 
the  right  of  the  wife  to  dower  became  also 
vested,  and  cannot  be  devested  by  any  subse- 
quent act  of  the  husband.  In  the  case  of 
Na#h  v.  Preston  (Cro.  Car.,  190),  J.  S.,  being 
seized  in  fee,  bargained  and  sold  to  the  hus- 
band, for  £120,  in  consideration  that  he  should 
redemise  it  to  J.  S.  and  his  wife  for  lives, 
rendering  a  peppercorn,  and  on  condition 
that  if  he  paid  the  £120,  at  the  end  of  20  years, 
the  bargain  and  sale  to  be  void.  The  bar- 
gainee redemised  and  died,  and  it  was  held 
that  his  wife  was  entitled  to  dower.  The  case 
of  Broughton  V.Randall  (Cro.  Eliz.,  502,  503) 
is  very  strong  to  this  point.  There  the  father 
and  son  were  joint-tenants,  and  were  both 
1292*]  hanged  together,  *and  because  the  son 
survived,  by  showing  tokens  of  life  after  the 
father,  the  estate  was  held  to  vest  in  him,  by 
survivorship,  so  as  to  entitle  the  wife  to  dower. 
Though  the  seisin  of  the  husband,  for  a  tran- 
sitory instant  only,  where  the  same  act  which 
gives  him  the  estate  also  conveys  it  out  of  him 
again,  is  not  sufficient ;  yet,  if  the  land  abides 
in  him,  for  a  moment,  the  wife  becomes  enti- 
tled to  dower.  (2  Bl.  Com.,  132,  133.)  Thus 
in  Taylor's  case  (cited  in  Wm.  Jones,  317  ;  2 
Bac.  Abr.,  371,  Dower  C),  where  the  hus- 
band gained  a  tortious  seisin,  the  wife  was 
held  to  be  entitled  to  dower,  as  against  the 
person  benefited  by,  and  deriving  an  estate  by 
such  tortious  act  ;  as  where  a  tenant  at  will 
made  a  feoffmentin  fee,  and  died,  and  his  wife 
brought  dower,  the  feoffee  was  estopped  to 
say,  that  the  feoffor  was  never  seized. 

Though  the  mortgage  was  given,  in  this 
case,  to  secure  the  purchase  money  ;  yet  the 
estate  was  vested  in  the  mortgagor  by  the  first 
conveyance. 

2.  The  demandant  is  entitled  to  damages 
from  the  death  of  her  husband  to  the  time  she 
recovers  seisin  of  her  dower  by  the  judgment 
of  the  court.  (Slat.,  sess.  10,  ch.  4,  sec.  2.) 
The  mortgagor  is  regarded  as  the  owner  of  the 
land,  and  having  died  in  possession,  he  must 
be  considered  as  having  died  seized.  (Co.  Litt. 
32  a  ;  2  Bac.  Abr  ,  Dower,  I.) 

Mr..  Sudam,  contra.  The  mortgage  being 
executed  for  the  consideration  money,  the 
deed  and  the  mortgage  must  be  considered  as 
simultaneous  acts  ;  and  the  widow  ought  not 
to  be  entitled  to  bring  her  action  for  dower, 
until  she  has  paid  off  the  mortgage. 

Again,  more  than  25  years  have  elapsed 
since  the  death  of  Northrop,  in  1778  ;  during 
all  which  time  there  has  been  an  adverse  pos- 
session in  the  defendants.  Is  not  the  widow 
barred  by  such  a  lapse  of  time  ? 

While  this  mortgage  was  outstanding,  the 
mortgagor  could  not  be  considered  as  dying 
seized,  so  as  to  entitle  the  wife  to  dower. 
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*Mr.  Henry,  in  reply.  The  only  [*293 
point  is,  whether  the  husband,  Northrop,  wa& 
seized  of  the  lot  in  question.  There  was  an 
absolute  conveyance  in  fee  from  Smith  to  him, 
by  which  he  was  so  seized  that  the  land  would 
pass  to  his  heir. 

As  to  the  objection  of  the  lapse  of  time,  if 
that  is  to  be  a  bar  in  this  case,  it  ought  to  have 
been  pleaded  ;  for  it  cannot  be  set  up  under 
the  issue  of  seisin.  But  it  cannot  be  a  bar,  for 
the  defendants  are  estopped  from  saying  they 
do  not  hold  under  the  mortgagor.  Again,  the 
right  of  Northrop  was  recognized  by  Bayles, 
who  took  a  release  from  the  heir.  It  also  ap- 
pears that  the  mortgage  has  been  fully  paid  off 
and  satisfied  ;  it  is,  therefore,  not  to  be  regard- 
ed. It  is  extinct,  and  a  nullity,  and  can  be  no- 
obstacle  to  the  demandant's  recovery. 

The  damages  to  be  recovered  depend  alto- 

f  ether  on  the  seisin  of  the  husband,  and  must 
e  recovered  in  gross ;  and  the  tenants  must 
have  their  remedy  over  against  those  from 
whom  they  derive  title. 

KENT,  Ch.  J.  delivered  the  opinion  of  the 
court  : 

The  first  question  arising  upon  this  case  is, 
whether  the  husband  was  so  seized  of  the 
premises,  during  the  coverture,  as  to  entitle  his 
wife  to  dower. 

The  objection  of  the  want  of  seisin  in  the 
husband  cannot  be  received  from  the  defend- 
ants, as  they  hold  under  the  husband,  by  vir- 
tue of  conveyances  from  his  son  and  heir-at- 
law.  The  husband  died  in  possession,  without 
any  previous  entry  or  foreclosure  by  the  mort- 
gagee, and  it  ought  not  to  be  permitted  to  the 
heir,  or  person  claiming  under  him,  and  en- 
joying the  estate,  to  deny  the  seisin  of  the 
ancestor.  In  Taylor's  case,  34  Eliz.  (cited  in 
Sir  W.  Jones,  317)  it  was  held  that  if  a  tenant 
at  will,  or  for  years,  made  a  feoffment  in  fee 
and  died,  and  his  wife  brought  dower  against 
the  feoffee,  he  could  not  plead  that  the  husband 
was  not  seized.  But  if  the  defendants  are  al- 
lowed to  make  this  objection,  I  think  it. 
*cannot  avail  them  here,  as  the  mort-  [*294 
gage  no  longer  exists.  It  was  paid  off  and 
discharged,  without  having  been  foreclosed. 
The  mortgage  estate  is  extinct  ;  and  the  de- 
fendants hold  under  the  title  and  seisin  of  the 
husband,  existing  prior  to  the  mortage.  By 
discharging  the  mortgage,  the  title  is  to  be  de- 
duced from  the  original  purchase  of  the  hus- 
band, and  he  is  to  be  considered  as  having 
been  seized  ab  initio.  The  defendants  do  not 
pretend  to  hold  under  the  mortgage.  The 
mortgagee  exercised  no  other  act  of  ownership 
than  making  a  lease  for  years.  The  title  of 
the  defendants  is  wholly  from  the  heir  ;  and 
when  the  heir  sold,  the  amount  of  the  mort- 
gage was  no  doubt  deducted  from  the  pur- 
chase money ;  and  the  redemption  of  the 
mortgage  was  for  the  benefit  of  the  title  de- 
rived from  the  heir.  The  question  is  here  the 
same  as  if  the  heir  of  the  husband  was  the 
defendant ;  and  I  cannot  perceive  any  prin- 
ciple that  would  allow  him  to  set  up  a  satisfied 
mortgage  in  bar  of  dower.  It  is  now  the  set- 
tled law  in  this  court,  and  the  same  principle 
has  been  recognized  in  the  Court  for  the  Cor- 
rection of  Errors,  that  the  mortgagor  is  to  be 
deemed  seized,  notwithstanding  the  mortgage, 
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as  to  all  persons  except  the  mortgagee  and  his 
representatives.  When  his  interest  is  not  in 
question,  the  mortgagor,  before  foreclosure, 
or  entry  under  the  mortgage,  is  now  consid- 
ered, at  law,  as  the  owner  of  the  land  ;  and  it 
does  not  lie  with  the  heir  or  his  assignee  to 
deny  the  seisin,  and  defeat  the  wife  of  her 
dower. 

If  the  present  tenant  was  the  mortgagee,  or 
a  person  deriving  title  under  the  mortgage, 
the  case  would  present  a  very  distinct  subject 
for  consideration  ;  and  the  question  would 
then  arise,  whether  the  husband  acquired  a 
seisin  by  his  deed  of  the  3d  of  May,  1774, 
competent  to  entitle  his  wife  to  dower,  not- 
withstanding a  mortgage  to  secure  the  pur- 
chase money  was  presently,  upon  delivery  of 
the  deed,  re-executed  by  him.  But  as  that 
question  does  not  necessarily  present  itself, 
the  court  forbear  to  discuss  and  decide  it.  '  It 
295*]  *is  sufficient,  in  this  case,  to  say,  that 
as  the  tenant  claims  title  under  the  seisin  of 
the  husband,  and  no  right  arising  under  the 
mortgage,  and  existing  in  the  tenant,  is  set  up, 
the  tenant  cannot  be  permitted  to  avail  him- 
self of  a  satisfied  mortgage,  in  bar  of  the  de- 
mandant's right  of  dower.  The  same  princi- 
ple ought,  perhaps,  equally  to  estop  him  from 
setting  up  an  existing  mortgage,  because  we 
now  regard  the  mortgage  estate  only  for  the 
benefit  of  the  mortgagee  and  his  assigns.  As 
to  the  rest  of  the  world,  so  \ong  as  it  is  not  put 
in  force,  it  is  only  a  pledge  or  lien  on  the  land, 
with  which  they  have  no  concern,  any  further 
than  not  to  disturb  it.  The  objection,  then, 
to  the  demandant's  right  to  recover  totally 
fails. 

2.  The  remaining  question  is  whether  any, 
and  what  damages,  the  demandant  is  entitled 
to  recover.  The  statute  of  Merton,  which  we 
have  adopted  (Laws,  Vol.  I.  sess.  10,  ch.  4, 
sec.  2,  p.  51),  gives  the  widow  damages  from 
the  death  of  her  husband,  provided  the  hus- 
band died  seized.  The  husband,  in  this  case, 
died  in  possession,  after  the  mortgage  debt  had 
become  due,  but  without  foreclosure,  or  entry 
by  the  mortgagee.  According  to  the  settled 
doctrine  in  our  courts,  and  to  which  I  have 
already  alluded  (1  Caines'  Cas.  in  Error,  47, 
and  4  Johns.  Rep.,  41),  he  is  to  be  considered 
as  dying  seized  of  the  inheritance,  in  respect 
to  the  dower  of  his  wife,  and  within  the  pur- 
view of  the  statute.  It  is  only  as  against  the 
mortgagee  that  the  mortgagor  is  regarded  as 
tenant  at  will.  He  is  considered  as  the 


shown  ;  yet  the  tenant,  if  he  would  excuse 
himself  from  damages,  must  plead  tou ^  temps 
pinst  •  and  unless  he  so  plead,  he  shall  not 
take  advantage  of  the  laches  of  the  widow  in 
not  demanding  her  dower.  The  same  rule  has 
been  repeatedly  recognized.  (Co.  Litt.,326, 
33  a  ;  Buller's  N.  P.,  117.) 

The  statute  of  limitations,  which  was 
mentioned  in  the  argument,  as  another  ground 
of  defense,  cannot  apply  here,  if  it  be  ap- 
plicable at  all  to  this  action.  It  was  not 
pleaded.  The  pleas  which  were  put  in  were 
all  to  precise,  specific  facts  ;  and  under  neither 


given  in  evidence. 

Upon  the  whole,  the  demandant  is  entitled 
to  judgment  for  her  dower,  in  the  whole  lot  in 
question,  together  with  her  damages,  from  the 
death  of  her  husband. 

Judgment  for  the  demandant. 

Ejectment— Defendant  claiming  under  husband  of 
demandant  estopped  from  dent/ing  his  seisin.  Cited 
in— 7  Johns.,  282;  9  Johns.,  345;  12  Wend.,  67;  17 
Wend.,  165 ;  2  Hill,  308 ;  IX.  Y.,  259 ;  4  Barb.,  185 ;  8 
Barb.,  406. 

Widow  when  entitled  to  dowei — Demand.  Cited  in 
—15  Johns.,  321 ;  1  Cow..  478 :  6  Cow.,  317 ;  7  Cow. 
288 :  8  Wend.,  663 ;  19  Wend.,  168 ;  5  Johns.  Ch.,  455 ; 
10  Paige,  54,  67:  20  N.  Y..  416 ;  54  N.  Y.,  618:  8  Barb., 
621 ;  11  Barb.,  576 ;  12  Barb.,  543 ;  10  Abb.  Pr.,  155 ;  2 


Respective  interest  of  mortgagor  and  mortgagee  in 
lands.  Cited  in— 15  Johns.,  465;  2  Cow.,  231 ;  7  Cow., 
78 ;  1  Wend.,  437 :  5  Wend..  616 ;  14  Wend.,  6K  ;3  Denio,- 
219 ;  10  Paige, 54 ;  21  N.  Y.,  364 ;  3  Rob.,  200 ;  9  Bank. 
Reg.,  175 ;  2  Wood.  &  M-,  215 ;  3  Mason,  531. 


DENTON  ET  AL.  T.  JOHN  NOTES. 


— Confession  of  Judgment  by  Attorney — Regu- 
larity—  When  Fraud  and  Collusion  Exist — 
Client's  Remedy — Practice. 

An  attorney  of  this  court  appeared  for  a  defend- 
ant, against  whom  a  writ  had  lx?en  issued,  but  not 
served,  and,  without  authority  from  the  defendant, 
confessed  a  judgment,  which  was  entered  up  in 
vacation.  The  judgment  was  held  regular. 

An  appearance  by  an  attorney  of  the  court,  with- 
out warrant,  is  good  as  to  the  court :  and  the  de- 
fendant has  an  action  against  the  attorney.  Aliter, 
if  then-  be  any  fraud,  or  collusion  between  the 
plaintiff's  attorney  and  the  attorney  for  the  defend- 
ant. Or  if  the  attorney  for  the  defendant  be  not  n*- 
sponsible,  or  perfectly  competent  to  answer  to  his 
assumed  client,  the  court  will  relieve  against  the 
judgment.  And  the  court,  in  order  to  protect  the 

,  plaintiff  from  suffering  by  the  act  of  the  attorney, 

owner  of  the  inheritance,  in  respect  to  the  rest  I  and,  at  the  same  time,  to  save  the  defendant  from 


of  the  world,  and  to  every  beneficial  purpose 


injury,  will  let  the  judgment  stand,  but  stay  all 
proceedings,  and  let  in  the  defendant  to  plead,  if  lie 
has  any  defense. 


that  concerns  himself  ;  nor  does  the   sale  of 

the  estate  to  the  present  defendants  make  any 

alteration  in  the  rule  of  damages.  It  was  held.    ^.u 

in  Broien  et  al.  v.  Smith  (cited  in  Buller's  A',    '/j , 

P.,  p.  117),  that  if  the  heir  sell  to  I.  8.,  and  the  j  Barnard,  K.  B..  sc> :  sayer.  ivi :  i 

widow  recover  against  him.  he  must  pay  the  i  Show-US,  i.ii;  l  liar,,,,  Abr..»7: 

whole  me*ne   profits,    from  the  death  of  the 

husband,  though  he  has  not  himself  been  half 

the  time  in  possession.     The  widow  is  entitled 

to  these   damages  under  the  statute,   and  slu 


Citations— 1   Rev.  Laws.   129,  132;   1    Keble.    89:  1 
Salk..  8fl,  88;  Com.  Dig.,  tit.  Attorney,  B,  7;  Fitz.  A". 
K;  /</..'.>.->  ,1;  Cro.  Jac..  694,  695 ;  1  Str.,  693;  2 
Blnney,  214,  4ffl) ;  2 
IT.  R.,«2;6Mod.. 

iililHiintncc  J>n   attorneii— 
Judgment— Hmc  far  liinding. 

The  doctrine  of  the  above  ease  as  to  the  effect  of 
a  Judgment  rendered  after  an  appearance   by  an 

enn  rmvivnr   oiilv   inminst  *the  tenant      unauthorized  attorney  has  been  criticised,  bat  can 

'  j    hardly  IK;  wild  to  have  ttecn  overruled.  The  dlssent- 
Nor  does  her  omission  to  Snow   a  demand  of    ln>r  Op|ni(m  Of  Gmver,  J..  in  Brown  v.  Nichols  (42 


her  dower 


her  claim  to  damages  in 


this  case  ;  for  it  was  decided  in  the  K.  B.,  in 
Dobwn  v.  Dohaon  (Cases  temp.  Hardw.,  17), 
that  though  no  demand  of  dower  in  /MM  be 
JOHXH.  HEP.,  6. 


N.  Y.,  35),  contain*  a  full  discussion  of  the  subject. 
Scv.  also,  opinions  of  Karl.  Ch.  J.,  and  IngalK  J.,  in 
-.inn-  cose  substantially  supporting  the  doctrine  of 
Dent on  v.  Noyes.  In  Howard  v.  Smith.  42  How., 
Pr.,  300,  the  dissenting  opinion  of  (J rover, . I.,  is  ap- 
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16,  40 :  Y.  B.,  38  Edw.  III.,  8 ;  Barnes,  239 ;  1  T.  R.,  62 : 
Pothier,  No.  130 ;  Perezius,  lib.  4,  tit.  10 ;  Stat.,  seas. 
24,  ch.  33  sec.  2. 

MR.  E.  WILLIAMS,  for  the  defendant, 
moved  to  set  aside  the  judgment,  and  all 
subsequent  proceedings,  in  this  cause,  for 
irregularity.  He  read  an  affidavit  of  the  de- 
fendant, stating  that  &  fieri  facia*  had  been 
issued  in  the  above  cause,  which  was  levied  on 
the  property  of  the  defendant  the  30th  of  July 
297*]  last ;  that  he  was  never  sued  *by  the 
plaintiffs,  for  the  above,  or  any  other  demand; 
that  he  had  never  given  to  them  any  power  of 
attorney,  warrant,  or  any  other  authority 
whatever,  to  appear  for  him  ;  that  he  had 
never  put  in  bail,  or  authorized  any  person  to 
do  so  for  him,  nor  indorsed  any  appearance 
upon  any  writ,  nor  in  any  manner,  directly  or 
indirectly,  confessed  or  authorized  the  con- 
fession of  any  judgment  in  this  court ;  that 
no  judgment  had  been  obtained  in  any  term 
of  the  court,  but  that  the  same  had  been 
entered  in  vacation,  on  or  about  the  26th  of 
July  last. 

Messrs.  Van  Buren  and  Henry,  contra,  read 
affidavits,  from  which  it  appeared  that  the 
plaintiffs  obtained  three  judgments ;  two 
against  the  present  defendant,  and  a  third 
against  Samuel  Edmunds,  on  three  several 
drafts,  drawn  by  Seth  H.  Noyes,  upon  the  de- 
fendants in  the  three  suits,  and  accepted  by 
them.  The  attorney  of  the  plaintiffs,  who 
had  directions  to  collect  the  drafts,  called 
the  24th  of  November,  1809,  on  S.  H.  Noyes, 
the  drawer,  and  proposed  certain  terms  for  the 
payment  of  the  drafts,  which  Noyes  stated  he 
was  unable  to  comply  with,  and  offered  other 
terms,  which  the  attorney  not  being  author- 
ized to  accept,  he  informed  the  drawer  that 
unless  the  terms  proposed  by  the  plaintiffs 
were  complied  with,  writs  would  be  im- 
mediately delivered  to  the  sheriff  against  all 
the  parties.  S.  H.  Noyes  requested  that  the 
writs  might  not  be  served  until  the  answer  of 
the  plaintiffs,  who  resided  in  New  York,  could 
be  obtained  to  his  proposals,  and  if  they  re- 
fused to  accede  to  the  terms,  he  engaged  to 
place  them  in  the  same  situation  as  if  the  writs 
had  been  served  in  November  Term  ;  but  the 
plaintiff's  attorney  refused  to  suspend  the  de- 
livery of  the  writs,  unless  some  attorney  of 
the  court  would  stipulate  for  the  defendants  to 
have  the  suits  commenced  as  of  November 
Term.  Upon  this,  H.  L.  Hosmer,  an  attorney 
of  this  court,  gave  a  written  stipulation,  in  all 
the  causes,  by  which  he  engaged,  as  attorney 
for  the  'defendants,  that  good  special  bail 
298*J  should  *be  filed  in  the  same,  within 


twenty  days  after  the  November  Term  of  this 
court,  then  sitting  ;  Edmunds,  one  of  the  other 
defendants,  on  being  informed  of  this  arrange- 
ment, expressed  his  approbation  of  it.  S.  H. 
Noyes  being  unable  to  comply  with  the  terms 
of  settlement  proposed,  the  attorney  of  the 
plaintiffs  called  on  Hosmer  to  put  in  special 
bail,  pursuant  to  his  stipulation  ;  and  Hosmer, 
as  attorney  for  the  defendants,  requested  that 
the  plaintiffs'  attorney,  in  order  to  save  the  ex- 
pense of  a  trial,  would  accept  common  bail, 
and  a  cognovit  actionem  in  all  the  suits,  for  the 
amount  of  the  drafts,  which  had  been  before 
adjusted  and  agreed  to  by  S.  H.  Noyes.  The 
plaintiffs'  attorney,  on  the  representation  of 
Hosmer,  accordingly  accepted  common  bail, 
and  a  cognovit  actionem,  in  each  of  the  causes, 
on  the  15th  of  February  last,  with  a  stay  of 
execution  until  the  llth  of  May  following  ;  the 
plaintiffs'  attorney,  afterwards  informed  Ed- 
munds, one  of  the  defendants  in  the  other 
causes,  that  common  bail  had  been  filed  and  a 
cognovit  actionem  given,  in  order  to  put  the 
plaintiffs  in  the  same  situation  as  if  the  causes 
had  been  noticed  for  trial  at  the  Albany  Cir- 
cuit, and  Edmunds  expressed  his  approbation 
of  what  had  been  done.  Various  negotiations 
for  a  settlement  or  security  passed  between  S. 
H.  Noyes  and  the  plaintiffs'  attorney  ;  but  the 
same  not  being  carried  into  effect  on  the  part 
of  Noyes,  the  plaintiffs'  attorney  proceeded  to 
enter  up  judgment,  and  served  copies  of  the 
bills  of  cost  on  Hosmer,  as  attorney  of  the  de- 
fendants. 

It  did  not  appear  from  the  affidavits  and 
papers  which  were  read  that  John  Noyes,  the 
defendant  in  this  cause,  had  taken  any  part  in 
the  negotiations  and  transactions  in  the  busi- 
ness, or  had  himself  given  any  authority  to 
Hosmer  to  act  as  his  attorney. 

For  the  plaintiffs,  it  was  contended  that 
where  an  attorney  of  the  court  takes  it  upon 
himself  to  appear,  the  court  will  not  look 
further,  but  proceed  as  if  the  attorney 
*had  authority,  and  leave  the  party  to  [*299 
his  action  against  him.  (1  Salk.,  88  ;  5  Mod., 
205  ;  6  Mod. .  16,  40,  42 ;  1  Keble,  72, 89, 1  Str. , 
693  ;  Holt's  Rep.,  77  ;  Cro.  Jac.,  695.)  The  au- 
thority of  the  attorney  is  never  questioned. 
In  the  case  of  Jackson  v.  Stewart  (ante,  34) 
this  court  adopted  the  rule  as  laid  down  by 
Lord  Holt,  in  the  case  reported  in  1  Salkeld. 
Where  an  attorney  undertakes  to  appear, 
the  court  will  compel  him  to  appear ;  and 
when  he  does  voluntarily  appear,  they  will 
presume  he  has  authority,  and  will  not  call 
upon  him  to  show  it.  Anciently,  attorneys 
were  appointed  orally  in  court ;  but  were, 


proved.  See,  also,  Allen  v.  Stone,  10  Barb.,  547; 
Williams  v.  Van  Valkenburgh,  16  How.  Pr.,  144; 
Sperry  v.  Reynolds,  65  N.  Y.,  188,  where  it  is  criti- 
cised and  limited. 

A  person  injured  by  the  unauthorized  appearance 
of  an  attorney  should  not  be  confined  to  his  remedy 
against  the  attorney,  even  though  he  be  responsible, 
but  should  be  allowed  to  come  in  and  litigate  the 
case  on  its  merits,  the  lien  of  the  judgment  being 
preserved.  Ellsworth  v.  Campbell,  31  Barb.,  134; 
Grazebrook  v.  McCreedie,  9  Wend.,  438 ;  Blodget  v. 
Conklin,  9  How.  Pr.,  442.  See,  also,  Bogardus  v. 
Livingston,  7  Abb.  Pr.,  428 ;  Lakey  v.  Kingon,  13 
Abb.  Pr.,  192 ;  S.  C.,  sub  nomine  Leahey  v.  Kingon, 
22  How.  Pr.,  209;  Porter  v.  Bronson,  19  Abb.  Pr.,  I 
236  ;  22  How.  Pr.,  292;  Bean  v.  Mather,  1  Daly,  440 ; 
Keyes  v.  Moultrie,  1  Bosw.,  629 ;  Am.  Ins.  Co.  v. 
Oakley,  9  Paige,  496 ;  People  v.  Mayor,  &c.,  N.  Y.,  1 1 
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Abb.  Pr.,  66;  Palen  v.  Starr,  7  Hun,  422;  Campbell 
v.  Bristol,  19  Wend.,  101. 

Where  a  regular  attorney  appears  urtthout  authori- 
ty and  answers  for  the  defendant,  and  judgment  is 
recovered  against  him,  it  will  not  be  vacated  or  exe- 
cution enjoined  by  a  court  of  equity  unless  the  at- 
torney is  not  of  sufficient  ability  to  answer  for  the 
damage  he  has  caused,  or  unless  there  was  collusion 
between  him  and  the  plaintiff.  Bunton  v.  Lyford, 
37  N.  H.,  512.  See  Smyth  v.  Balch,  40  N.  H.,  363. 

Where  an  attorney  appears  for  a  defendant  not 
served,  it  has  been  held  that  if  the  defendant  prove 
that  the  attorney  appeared  without  authority  his 
rights  cannot  be  affected  by  the  attorney's  acts. 
Hess  v.  Cole,  23  N.  J.  L.  (3  Zab.),  116 ;  Handley  v. 
Statelar,  Litt.  (Ky.)  Sel.  Cas.,  186. 

Consult  an  article  by  Judge  Dillon  in  5  Am.  Law 
Register,  N.  S.,  392. 
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afterwards,  appointed  out  of  court  by  warrant; 
a  parol  authority  is  sufficient  to  support  a 
judgment.  (2  Keble,  199.)  Warrants  of  attor- 
ney may  be  filed,  at  any  time,  pendente  lite  ; 
or  even  after  judgment.  The  want  of  a  war- 
rant of  attorney  is  aided  after- verdict,  or  judg- 
ment by  nil  dicit,  &c.,  by  the  statute  of  jeo- 
fails  (sess.,  11  ch.  32,  sec.  6),  and  the  want  of 
it  cannot  be  assigned  for  error.  (Rev.  Laws, 
129  ;  1  Tidd's  K.  B.  Pr.,  65,66.)  In  the  case  of 
\TUullough  et  al.  v.  Ouefner  (1  Binney's  Rep., 
214),  in  the  S.  C.  of  Pennsylvania,  where  one 
of  two  defendants  only  was  served  with  pro- 
cess, and  an  attorney  of  the  court  entered  an 
appearance  for  both,  and  '  a  judgment  was 
entered  up  afterwards  against  both,  the  ap- 
pearance was  held  sufficient  to  support  the 
judgment,  so  as  to  bind  both. 

The  only  case  in  which  it  is  necessary  to 
produce  the  warrant  of  attorney,  is  where  a 
judgment  is  entered  up  on  a  cognovit  actionem, 
pursuant  to  a  warrant  for  that  purpose,  in 
vacation.  (Laws,  sess.  24,  ch.  82,  sec.  3.) 

The  counsel  for  the  defendant  insisted  that 
the  act  of  an  attorney  of  the  court  was  not 
conclusive.  It  ought  to  appear  that  he  has 
authority.  The  Act  (sess.  24,  ch.  32,  sec.  3) 
Relative  to  Attorneys,  express!}' provides,  "that 
the  attorney  for  bringing  an  action  shall  file 
his  warrant  of  attorney  with  the  clerk  of  the 
court,  where  the  action  is  depending,  the  same 
term  he  declares,  and  the  attorney  of  the  op- 
posite party  shall  tile  his  warrant  the  same 
term  he  appears."  And  that  "  every  attorney 
who  shall  confess  any  judgment  in  any  case, 
shall,  at  the  time  of  making  such  confession, 
3OO*]  *produce  his  warrant  for  making  the 
same,  to  the  court  or  judge,  before  whom  he 
makes  the  confession,  and  the  warrant  shall  be 
filed  with  the  clerk  of  the  court  in  which  the 
judgment  shall  be  entered." 

The  present  is  the  case  of  an  attorney  con- 
fessing a  judgment,  without  any  writ  or  suit, 
on  filing  common  bail,  and  without  any  war- 
rant from  the  defendant.  It  is  within  the 
clause  of  the  act  as  to  judgments  by  confession 
in  vacation.  It  would  be  most  dangerous,  if 
attorneys  were  to  be  permitted  to  acknowledge 
judgments,  without  the  knowledge  or  consent 
of  the  defendants,  by  which  all  their  property 
anight  be  taken  from  them,  without  any  other 
remedy  than  a  i  ecourse  to  an  attorney,  who 
might  be  wholly  unable  to  make  compensation 
for  the  loss  and  injury  sustained. 

KENT.  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  judgment  in  this  case  is  regular  upon 
the  record.  An  attorney  of  this  court  appears 
for  the  defendant  to  a  writ  which  had  been 
sued  out,  but  not  served,  and  he,  afterwards, 
confesses  judgment.  The  want  of  a  warrant 
of  attorney  is  cured,  after  judgment,  by  the 
statute  of  amendments  and  jeofails.  (Rev. 
Laws,  Vol.  I.,  129,  132.)  If  the  attorney  has 
acted  without  authority,  the  defendant  has  his 
remedy  against  him  ;  but  the  judtrmentis  still 
regular,  and  the  appearance  entered  by  the 
attorney,  without  warrant,  is  a  good  appear- 
ance, as  to  the  court.  (1  Koblc,  89;  1  Salk., 
86  ;  Comyns'  Dig.,  tit.  Attorney.  B,  7.)  This 
rule  of  law,  though  perfectly  well  settled, 
would  oftentimes  be  unjust  in  its  operation,  if 
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it  was  not  so  restrained  as  to  save  the  party, 
who  may  be  affected  by  it,  from  injury.  It 
was  therefore,  wisely  laid  down  by  the  K.  B. 
in  the  time  of  Lord  Holt  (1  Salk.,  88),  that  if 
the  attorney  for  the  defendant  be  not  responsi- 
ble, or  perfectly  competent  to  answer  to  his 
assumed  client,  they  would  relieve  the  party 
against  the  judgment,  for  otherwise  a  defend- 
ant might  be  undone.  I  am  willing  to  go  still 
further,  *and  in  every  such  case  to  let  [*30 1 
the  defendant  in  to  a  defense  to  the  suit.  To 
carry  our  interference  beyond  this  point,  would 
be  forgetting  that  there  is  another  party  in  the 
cause,  equally  entitled  to  our  protection. 

The  plaintiffs,  in  this  case,  are  as  innocent 
as  the  defendant,  and  their  agent,  reposing 
upon  the  appearance  of  the  defendant,  by  a 
regular  attorney  of  this  court,  suspends  the 
prosecution  of  the  writ  which  he  had  taken 
out,  and  after  a  delay,  equal  to  the  ordinary 
prosecution  of  the  suit  to  judgment,  accepts 
of  a  cognovit.  If  all  this  proceeding  is  to  be 
vacated,  the  plaintiffs  would  probably  lose  their 
debt;  as  other  creditors  may,  in  the  mean  time, 
step  in  and  gain  a  preference:  and  from  sugges- 
tions made  upon  the  argument,  this  application 
is  very  possibly  a  struggle  of  subsequent 
creditors,  striving  to  gain  a  preference  over  an 
insolvent's  estate.  The  plaintiffs,  and.  such 
creditors  (if  such  there  be),  have,  at  least,  equal 
equity,  and  in  addition  to  that,  the  plaintiffs 
have  the  legal  advantage.  If  there  had  been 
any  collusion  between  the  plaintiffs  and  the 
attorney  for  the  defendant,  it  would  have  al- 
tered the  case  ;  but  there  is  none  shown  or 
pretended,  and  my  whole  opinion  proceeds  on 
the  ground  that  the  plaintiffs  have  acted  with 
good  faith. 

I  am  disposed,  therefore,  to  prevent  all 
possible  injury  to  the  defendant,  and  at  the 
same  time  to  save  the  plaintiffs  from  harm. 
This  can  be  done  only  by  preserving  the  lien 
which  the  plaintiffs  have  acquired  by  their 
judgment,  and  by  giving  the  defendant  an 
opportunity  to  plead,  if  he  has  any  plea  to 
make,  to  the  merits.  To  go  further,  is  not  re- 
quired by  any  considerations  of  justice  or 
policy,  and  it  would  be  repugnant  to  the 
established  practice  and  precedents.  I  think 
it  can  be  shown  that  the  court  is  bound,  by  a 
series  of  decisions,  to  preserve  the  judgment. 
The  usual  course  has  been  to  turn  the  injured 
party  over  to  his  remedy  against  the  attorney 
for  the  deceit  ;  but  we  now  disarm  this  prac- 
tice of  *all  its  severity,  by  not  confining  [*JJO12 
the  party  to  that  remedy,  but  allwwing  him  to 
come  in  and  plead. 

By  licensing  attorneys,  the  courts  recom- 
mend them  to  the  public  confidence  ;  and  if 
the  opposite  party,  who  has  concerns  with  an 
attorney,  in  the  business  of  a  suit,  must  always, 
at  his  peril,  look  beyond  the  attorney  to  his 
authority,  it  would  be  productive  of  great 
public  inconvenience.  It  is  not  usual  for  fin 
attorney  to  require  a  written  warrant  from  his 
client.  "  He  is  generally  employed  by  means  of 
some  secret  confidential  communication.  The 
mere  fact  of  his  appearance  is  always  deem- 
ed enough  for  the  opposito  party,  and  for  the 
court.  If  his  client's  denial  <>f  authority  is  to 
vacate  all  the  proceedings,  the  consequences 
would  be  mischievous.  The  inipnsitinn  might 
be  intolerable. 
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Fitzherbert,  in  his  N.  B.,  96,  E,  says,  that 
if  an  attorney  deceitfully  appear  for  the  de- 
fendant, and  plead,  and  suffer  the  inquest  to 
pass  by  default,  by  which  the  plaintiff  recovers, 
the  defendant,  who  was  never  summoned, 
shall  have  a  writ  of  deceit  against  such 
attorney,  and  the  writ  appears  in  the  register. 
And  in'the  case  in  21  Edw.  III. ,45,  pi.  64,  and 
which  is  cited  in  the  note  to  F.  N.  B.,  95  a,  it 
seems  to  have  been  agreed  by  the  judges,  that 
if  one  answer  for  another,  as  attorney,  with- 
out any  warrant,  the  defendant  may  challenge 
that  he  was  not  his  attorney,  and  appeal  to  the 
record  ;  but  if  judgment  be  rendered  upon  the 
plea  of  the  attorney,  then  the  only  remedy  of 
the  defendant  is  by  a  writ  of  deceit  against  the 
attorney,  to  recover  his  damages ;  and  if  the 
demandant  be  a  party  to  the  deceit,  then  he 
shall  recover  his  lands  also. 

The  same  doctrine  was  laid  down  in  Allesley 
v.  Colley  (Cro.  Jac.,  695).  The  Court  of  C. 
B.  would  not  relieve  a  party  upon  audita 
guerela,  when  an  attorney,  without  warrant 
from  him,  and  without  his  notice,  appeared 
for  him  to  an  action,  and  suffered  judgment 
3O3*J  by  default,  upon  *non  sum  infurmatus 
entered,  upon  which  he  had  been  taken  in 
execution.  The  court  said  he  must  take  his 
remedy,  by  writ  of  deceit,  against  the  attorney. 

The  two  cases  already  referred  to  from 
Salkeld  (and  which  are  considered  by  Lord 
Chief  Baron  Comyns  as  good  law)  show  that 
the  rule  had  not  been  altered  in  the  time  of 
Lord  Holt ;  and  the  case  of  Lorymer  v.  Hottig 
ter,  which  was  in  12  Geo.  I.  (1  Str.,  693),  is  a 
very  strong  decision  of  the  K.  B.  ;  for  there, 
though  the  writ  had  been  taken  out,  as  in  this 
case,  it  does  not  appear  to  have  been  served, 
and  the  court  compelled  an  attorney,  who  had, 
through  misinformation,  undertaken  to  appear 
for  the  defendant,  without  warrant  or  direc- 
tion, to  complete  his  appearance,  so  as  to  ren- 
der the  judgment,  which  the  plaintiffs  had 
taken  by  default,  regular.  A  similar  rule  was 
afterwards  granted,  in  the  similar  case  of 
Burnfield  v.  James,  so  late  as  Hil.,  6  Geo.  II. 
(Barnard  K.  B.  Vol.  II.,  p.  232),  and  the  same 
principle,  though  in  another  shape,  is  contained 
in  the  case  of  Rex  v.  Addington  (Sayer,  259),  in 
the  year  1756;  for  there  an  attorney  entered 
into  a  rule  of  Nisi  Prtus,  without  authority  ; 
but  the  Court  of  K.  B.  made  the  rule  absolute 
notwithstanding  ;  and  said  that  if  an  attorney 
exceeds  his  authority,  and  his  client  be  there- 
by prejudiced,  the  attorney  is  liable  to  make 
satisfaction.  • 

The  Supreme  Court  of  Pennsylvania  have 
acted  upon  the  same  ground.  In  M'Cullough 
v.  Guefner  (1  Binney, -214)  an  attorney  under- 
took to  appear  for  a  defendant,  not  summoned, 
and  without  any  warrant  of  attorney  and  the 
court  held  the  appearance  good.  And  in  a 
subsequent  case,  in  the  same  court  (1  Binney, 
469),  an  attorney  undertook,  without  the 
knowledge  or  consent  of  the  defendant,  to 
revive  a  suit  against  him,  after  it  had  been,  by 
a  non  pros.,  legally  out  of  court,  with  the 
knowledge  and  consent  of  the  attorney,  for 
near  two  years  ;  and  the  court  said  the  act 
was  binding,  and  that  if  the  attorney  had  done 
wrong  he  was  answerable. 
3O4*J  *In  some  of  the  authorities  referred 
to  it  is  stated  that  the  party  for  whom  the 
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attorney  appeared  was  never  summoned  or 
taken.  In  others,  this  fact  is  left  in  doubt,  or 
necessarily  implied.  It  was  never  made  a 
point  in  any  of  them.  The  rule  is  laid  down 
generally,  without  any  distinction  ;  nor  is  there 
any  distinction  in  principle,  between  the  case 
of  an  attorney  appearing  without  authority, 
and  suffering  or  confessing  judgment  for  a 
party,  before  or  after  that  party  had  been 
served  with  process.  The  gravamen,  as  it 
respects  the  defendant,  is  the  same  in  the  one 
case  as  in  the  other  ;  for  it  consists  in  acting 
without  authority,  and  not  in  acting  before  or 
after  appearance.  Though  the  cases  may  not 
seem  correct,  if  we  were  to  reason  from  first 
principles,  yet  if  the  rule  appears  to  be  settled, 
we  are  not  at  liberty  to  reason  in  that  way  ;  and 
I  apprehend  that  long  experience  has  demon- 
strated that  no  real  danger  or  inconvenience 
has  resulted  from  the  doctrine.  An  attorney, 
appearing  without  authority,  either  through 
fraud  or  mistake,  is  a  case  not  likely  to  happen 
once  in  an  age.  There  is  no  inducement  for 
it,  but  every  inducement  against  it  ;  and  when 
it  does  happen,  the  interference  of  the  court, 
as  in  this  case,  will  show  that  no  very  serious 
injury  can  result  to  the  party  complaining  ; 
though  without  the  rule,  another  innocent 
party,  trusting  to  an  officer  of  this  court,  in 
his  professional  duty,  might  lose  his  whole  de- 
mand, and  be  undone. 

Against  a  rule,  so  long  and  so  authoritatively 
established,  there  is  very  little  to  be  found  in 
the  books.  There  are  only  a  few  solitary 
cases,  which  have  never  been  considered  as 
affecting  or  diverting  this  long  train  of  de- 
cisions. In  Chivers  v.  Fenn  (2  Show.,  126) the 
Court  of  K.  B.  did  set  aside  a  judgment  against 
bail,  on  the  ground  that  the  attorney  who  had 
appeared  for  them,  as  well  as  for  their  prin- 
cipal, had  acted  without  authority.  This  case 
was  in  the  time  of  Charles  II,,  and  it  is  a  brief 
and  loose  report,  not  to  be  found  in  any  other 
*reporter.  It  would  seem  that  the  [*3O«5 
attorney  undertook  to  appear  on  the  warrant 
of  the  principal,  and  this  was  probably  shown 
upon  the  record  ;  for  the  ground  of  the  de- 
cision was,  that  the  warrant  of  the  principal 
for  appearance  extended  not  to  the  bail. 
Gwillim,  the  late  editor  of  Bacon's  Abr.  (Vol. 
I.,  p.  287),  questions,  very  properly,  the 
authority  of  this  case  ;  and  suggests  that  the 
court  would  not  now  set  aside  the  judgment  if 
the  defendant,  was  regularly  served  with  pro- 
cess, unless  he  had  a  good  defense.  This  case 
has  been  long  and  often  overruled  by  subse- 
quent cases.  There  is  also  the  case  of  Robson 
v.  Eaton  (1  Term  Rep.,  62),  which  arose  in  the 
K.  B.  since  our  Revolution,  and  which,  if  it 
was  intended  (as  I  am  persuaded  it  was  not) 
to  overthrow  the  former  decisions  upon  this 
subject,  and  to  introduce  a  new  rule,  cannot 
be  received  here  as  sufficient  authority  for  that 
purpose.  In  that  case,  it  was  held  that  the 
payment  of  a  debt  to  an  attorney,  who  had 
instituted  the  suit  and  recovered  the  money,  in 
the  name  of  the  real  creditor,  but  under  a 
forged  warrant  of  attorney,  was  no  discharge 
to  the  defendant,  and  he  was  obliged  to  pay 
the  money  over  again.  Here  both  plaintiff 
and  defendant  were  equally  innocent ;  and  it 
was  inevitable  that  one  of  them  must  suffer, 
in  the  first  instance,  and  be  left  to  take  his 
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chance  for  his  remedy  over  ;  and  the  court  left 
the  hardship  to  fall  upon  the  immediate  victim 
to  the  fraud,  who,  perhaps,  if  he  had  examin- 
ed and  duly  questioned  the  warrant  of  attorney, 
might  have  traced  and  detected  the  forgery. 
I  cannot  perceive  that  the  case  has  much  bear- 
ing on  the  present  question.  The  rule  appears 
to  me  to  be  settled  upon  too  much  authority  to 
be  denied,  and  upon  too  much  principle  to  be 
disturbed.  Without  it,  there  could  be  neither 
safety  to  suitors,  nor  trust  in  the  profession. 

Having  thus  ascertained  the  rule,  and  sub- 
jected it  to  such  modifications  as  justice  re- 
3OO*]  quired,  we  are  of  opinion  *that  the 
motion,  in  the  present  case  to  set  aside  the 
judgment,  must  be  denied.  But,  in  order  that 
the  defendant  may  not  be  injured,  and  to  pre- 
vent abuse  in  practice,  the  court  think  proper 
to  grant  the  following  rule  : 

ORDERED,  That  the  defendant  have  leave, 
until  the  first  day  of  September  next,  to  plead 
the  general  issue,  with  notice  of  any  special 
matter,  if  any  there  be,  which  could  be 
pleaded  in  bar,  and  could  not  be  given  in  evi- 
dence, under  the  general  issue  ;  and  in  the 
mean  time,  that  all  further  proceedings,  under 
the  judgment,  be  stayed  on  the  part  of  the 
plaintiff ;  and  in  case  of  such  plea,  that  the 
plaintiff  be  at  liberty  to  change  the  venue  to 
the  County  of  Columbia  (if  laid  elsewhere),  so 
that  the  issue  may  be  tried  at  the  ensuing  cir- 
cuit in  that  county.  And  in  default  of  such 
plea,  that  the  plaintiff  be  at  liberty  to  proceed 
with  his  execution,  under  the  said  judgment ; 
but  that  the  costs  of  the  said  suit,  together 
with  the  costs  of  this  motion,  abide  the  fur- 
ther order  of  the  court.  And  it  is  further  or- 
dered, that  Hezekiah  L.  Hosmer,  the  attorney 
for  the  defendant,  show  cause,  by  the  first  day 
•of  the  next  term,  why  an  attachment  should 
not  issue  against  him,  and  that  Mr.  Blood- 
good,  the  clerk  of  this  court,  as  soon  as  may 
be,  after  the  term,  cause  a  copy  of  the  affida- 
vit of  the  defendant,  John  Noyes,  together 
with  a  copy  of  this  rule,  to  be  personally 
served  on  the  said  Hezekiah  L.  Hosmer. 

VAN  NESS,  «/.,  dissented,  and  delivered  his 
reasons,  as  follows  : 

I  consider  the  opinion  which  has  just  been 
delivered,  as  not  founded  on  any  facts  or  cir- 
cumstances peculiar  to  this  case  ;  but  the  broad 
ground  taken  is,  that  when  a  judgment  has 
been  entered  upon  a  cognovit  actionem,  given  by 
an  attorney  of  this  court,  without  the  author 
ity,  or  even  knowledge  of  the  debtor,  that  <mch 
judgment  is  regular.  To  this  I  cannot  yield  my 
assent.  In  assigning  the  reasons  for  my  opin- 
JJO7*J  ion,  it  becomes  necessary  *to  examine, 
with  some  particularity,  the  leading  cases  re- 
lied upon,  in  support  of  the  opinion  of  the 
court. 

In  an  anonymous  case,  in  1  Keble,  p.  89,  it 
is  said,  "if  an  attorney,  without  warrant,  ap- 
pear, this  is  a  good  appearance,  as  to  the 
court,  and  the  attorney  only  is  liable  to  an  ac- 
tion." Whether  there  had  been  a  suit  brought, 
is  not  stated  ;  nor  does  it  appear  whether  the 
party  for  whom  the  attorney  appeared,  or  the 
•opposite  party,  questioned  the  regularity  of 
the  proceeding,  or  the  authority  of  the  attor- 
ney. 

In  another  anonymous  case  (in  6  Mod.,  16,  S. 
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C. ;  1  Salk.,  88),  the  court  are  represented  to 
have  said,  that  "  if  a  responsible  attorney  ap- 
pears for  another  without  warrant,  and  there 
is  judgment,  the  judgment  shall  stand,  and  the 
party  shall  be  put  to  his  action  against  the  at- 
torney. But  if  the  attorney  be  a  beggar,  or  a 
suspicious  character,  the  court  will  set  aside 
the  judgment ;  for  otherwise,  the  defendant 
has  no  remedy,  and  any  one  may  be  undone  by 
that  means."  Upon  this  case,  it  is  to  be  re- 
marked, that  it  does  not  appear  whether  a  suit, 
had  been  commenced  or  not.  Most  probably  a 
suit  had  been  brought.  The  court  say  they 
would  "  set  aside  the  judgment  if  the  attorney 
was  a  beggar  or  a  suspicious  character."  What 
is  intended  by  the  attorney  being  a  suspicious 
character,  I  can  scarcely  conjecture.  One 
would  suppose,  however,  that  an  attorney  who 
had  confessed  a  judgment,  without  the  least 
authority,  would  fall  within  this  description  ; 
but  the  court,  it  seems,  thought  otherwise. 

It  is  very  certain  that  the  decision  does  not 
proceed  upon  the  ground  that  the  judgment 
was  confessed  for  a  debt  actually  due  to  the 
plaintiff  ;  for  if  that  were  so,  although  the  at- 
torney might  be  liable  to  an  action,  yet  the  re- 
covery against  him  would  be  merely  nominal. 
For  aught  that  appears,  the  plaintiff  had  no 
cause  of  action  at  all,  or  if  he  had  any,  it  may 
have  been  for  an  assault  and  battery,  or  in 
slander.  It  is  not  to  be  doubted  that 
*the  only  reason  why  so  much  stress  is  [*3O8 
laid  upon  the  solvency  of  the  attorney  is,  be- 
cause the  court  would  not  suffer  the  judgment 
to  stand,  unless  the  party  affected  by  it  had  an 
effectual  remedy  to  recover  back  the  money 
wrongfully  extorted  from  him  by  means  of 
the  judgment.  I  wish,  also,  that  it  may  be 
distinctly  recollected,  that  the  principal  rea- 
son, given  by  the  court,  for  saying  that  they 
would  set  aside  the  judgment,  if  the  attorney 
was  insolvent,  is,  that  otherwise  the  defendant 
might  be  ruined. 

I  think  I  shall  presently  show,  that  if  a 
practice  like  the  present  be  tolerated,  the  ruin 
of  the  defendant  in  many  cases  will  be  equally 
inevitable,  whether  the  attorney  be  solvent  or  a 
beggar.  It  appears  to  me  most  extraordinary 
that  the  fact  of  the  solvency  or  insolvency  of 
the  attorney,  or  his  being  a  suspicious  charac- 
ter or  not,  should  have  any  influence  upon  the 
Question.  How  is  that  question  to  be  tried  ? 
s  an  issue  to  be  awarded,  if  it  be  disputed,  or 
is  it  to  be  tried  by  affidavit  ?  What  proofs 
would  be  competent  to  show  the  attorney  to  be 
a  "suspicious character,"  would.  I  suspect,  be 
a  point  of  some  nicety. 

Another  case  is  that  of  AUe#ly  v.  Colky  (Cro. 
Jac.,  694,  695).  It  was  this  ;  Allesly,  the 
plaintiff,  and  an  infant,  was  bound  with  one 
Castalon  to  Colley,  the  defendant,  who  prose- 
cuted an  original  writ  against  him,  in  debt,  and 
procured  one  Legal,  an  attorney,  to  appear  for 
him  without  warrant.  Judgment  was  entered 
by  n<>n  *um  mformatii*,  and  Alleslv  (the  infant) 
taken  in  execution,  and  he  brought  his  aurfita 
qnf.rf.la  to  be  discharged.  The.  court  refused 
his  discharge,  saying  be  ought  to  take  his  rein- 
ed v  against  the  attorney. 

Let  us  examine  this  rase.  Here  was  an  ap- 
pearance procured  by  the  plaintiff  himself,  in 
the  suit  against  the  infant,  knowing,  of 
course,  that  the  attorney  hud  no  authority  ; 
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and  by  that  moans  a  judgment  was  fraudu- 
lently'obtained  against  an  infant  upon  a  bond, 
and  in  a  case,  therefore,  in  which  he  had  a 
3O9*]  perfect  defense.  Notwithstanding  *all 
this,  the  court  sustained  the  judgment.  In 
this,  as  in  the  case  in  6  Mod.  and  1  Salk.,  no 
distinction  was  taken  whether  the  party 
against  whom  the  judgment  was  confessed  had 
merits  or  not.  I  understand  my  brethren 
would  not  consider  themselves  bound  to  go  the 
full  length  of  the  case  in  Cro.  Jac.,  and  yet  I 
venture  to  assert  that  no  essential  difference 
can  be  pointed  out  between  it  and  the  other 
cases,  upon  whose  authority  this  application  is 
decided.  It  is  important  to  be  observed,  that 
there  Colley  had  regularly  commenced  a  suit 
before  the  attornej'  -entered  an  appearance. 

I  now  come  to  the  case,  which  appears  to  me 
most  strongly  to  support  the  decision  of  the 
court.  It  is  that  of  Longman  v.  Hottiaton  (1 
Str.,  693).  The  bailiff  had  a  writ  against  the 
defendant ;  and  one  Stapleton,  an  attorney, 
was  employed  by  the  bailiff,  without  the  au- 
thority of  the  defendant,  to  appear.  Stapleton 
told  the  plaintiff's  attorney  he  had  ordered  his 
agent  to  enter  an  appearance.  The  plaintiff's 
attorney  delivered  a  declaration,  and  signed  a 
judgment  for  want  of  a  plea.  No  appearance 
had  been  filed  ;  and  the  court,  on  application, 
refused  to  set  aside  the  judgment,  and  ordered 
the  attorney  to  file  common  bail,  mine  pro 
tune,  to  make  the  proceedings,  as  they  are 
pleased  to  call  it,  "regular."  It  is  to  be  re- 
gretted that  the  facts  in  this  case  are  not  more 
fully  stated.  Bat  it  is  clearly  distinguishable 
from  the  present.  There  is  not  the  least  doubt 
that  the  writ  had  been  duly  returned  and  filed  ; 
and,  though  it  is  not  stated  in  the  report,  it  is 
more  than  probable  that  the  writ  had  been 
served  upon  the  defendant,  and  that  he,  there- 
fore, knew  of  the  pendency  of  the  suit,  but 
took  no  measures  to  make  a  defense. 

These  are  the  leading  cases  in  support  of  the 
opinion  of  the  court,  though  there  are  others 
which  I  do  not  deem  it  necessary  to  mention, 
as  they  all  go  to  the  same  point.  One  has  been 
cited  from  Barnard.  Rep.,  but  he  is  a  reporter 
of  such  doubtful  authority  as  not  to  be  entitled 
31O*]  *to  much  consideration,  except  he  is 
supported  by  other  cases.  The  rule,  as  de- 
ducible  from  all  this  class  of  cases,  according  to 
my  apprehension  of  them,  is  this :  Where  a 
suit  has  been  regularly  commenced,  and  an  at- 
torney appears  for  the  defendant,  or  agrees  to 
appear,  without  warrant,  the  plaintiff  may 
proceed  to  take  judgment,  and  the  court  will 
support  such  judgment,  whether  it  be  for  a 
bonafide  debt  due  to  the  plaintiff,  or  not ;  and 
whether  the  defendant  has  a  defense  or  not ; 
and  the  only  remedy  the  defendant  has,  is  an 
action  against  the  attorney.  The  single  excep- 
tion to  this  rule  appears  to  be  when  the  attor- 
ney is  a  "  beggar,  or  a  suspicious  character  ; " 
and  this  exception  is  mentioned  in  but  one  of 
the  cases  in  which  the  rule  is  recognized.  But 
I  do  not  find  that  in  any  of  the  cases  the  attor- 
ney gave  a  cognovit  nctionem  ;  and  I  cannot  but 
believe,  that  for  this  reason,  none  of  these 
cases  apply  to  the  case  now  before  the  court. 
If  I  have  stated  the  English  rule  correctly,  the 
decision  just  pronounced  departs  from  it  in 
many  very  important  particulars. 

My  brethren  make  a  distinction,  where  the  1 
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defendant  suggests  that  he  has  merits  ;  in  such 
case  he  is  allowed  to  plead,  though  the  judg- 
ment is  suffered  to  stand  as  security.  The 
solvency  or  insolvency  of  the  attorney  is 
wholly  disregarded,  provided  the  judgment 
be  for  a  debt  due  from  the  defendant  to  the 
plaintiff.  The  attorney  is  deemed  competent, 
not  only  to  appear  without  authority,  but  also 
to  sign  a  cognovit  actionem,  and  that  whether  a 
suit  had  been  previously  commenced  or  not. 
In  all  these  respects,  the  rule  now  established 
by  this  court  is  not  only  different  from,  but, 
in  some  points,  repugnant  to,  that  which  ap- 
pears at  one  time  to  have  prevailed  in  the 
Court  of  King's  Bench. 

Upon  examination,  I  find  that  the  law  in 
in  England,  at  one  time,  in  relation  to  the 
binding  effect  of  an  unauthorized  appearance 
for  a  defendant,  was  the  same  where  a  suit 
had  been  prosecuted  without  warrant,  written 
or  *verbal,  for  a  party  plaintiff.  This  [*31 1 
was  so  decided  in  the  case  of  Shepard  &  Bailey 
v.  Orchard  (6  Mod.  40,  and  the  cases  there  cited). 
Indeed,  it  will  not  be  denied  that  the  same 
reasons  of  policy  and  convenience  which  may 
be  urged  in  favor  of  binding  defendants,  who 
are  represented  by  an  unknown  and  unauthor- 
ized attorney  of  this  court,  may  be  urged  with 
equal,  if  not  greater  plausibility  in  favor  of 
binding  a  party  plaintiff  under  similar  circum- 
stances. If,  therefore,  it  can  be  shown  that 
this  has  been  solemnly  decided,  in  a  modern 
case,  not  to  be  the  law,  I  shall,  at  least,  be 
excused  if  not  justified,  for  dissenting,  on 
this  occasion,  from  the  opinion  of  my  breth- 
ren. 

At  common  law,  every  person  was  obliged 
to  appear,  and  prosecute  in  proper  person.  By 
the  king's  patent,  they  might  appear  by  attor- 
ney ;  and  now,  under  various  statutes,  all 
suitors  in  civil  causes  are  permitted  to  appear 
by  attorney.  This  was  the  privilege  of  the 
suitor,  and  was  extended  exclusively  for  his 
benefit  and  convenience.  But  how  it  ever 
happened  that  the  courts  in  England  allowed 
an  attorney  to  appear  for  a  person  who  had 
not  employed  him,  and  thereby  enable  tht: 
plaintiff  to"  bind  the  person  and  estate  of  the 
defendant,  without  even  the  shadow  of  au- 
thority, is,  I  confess,  to  me  inconceivable.  I 
have  not  had  an  opportunity  to  examine,  but 
I  verily  believe  that  the  whole  of  this  practice 
originated  in  some  ancient  rule  of  court,  and 
that  it  never  had  a  foundation  in  the  prin- 
ciples of  common  law.  If  the  law  is  settled, 
as  my  brethren  suppose  it  is,  I  should  hold 
myself,  however  reluctantly,  bound  to  submit 
to  it.  But  I  think  I  shall  be  able  to  show 
that  the  weight  of  authority  is  against  the 
opinion  of  the  court,or,at  least.that  the  law  is  so- 
far  doubtful  as  to  leave  us  at  liberty  to  es- 
tablish a  rule  for  ourselves. 

In  quare  impedit  (Y.  B.,  38  Edw.  III.,  8)  an 
attorney  appeared,  and  demanded  the  plaint- 
iff, and  nonsuited  him,  and  obtained  a  writ  to 
the  bishop  against  him  ;  and  after,  because  it 
appeared  he  had  no  warrant,  he  *was  [*3 1  2 
committed  to  prison,  till  advisement  what 
should  be  done  with  him,  and  the  judgment 
and  execution  were  repealed,  and  a  writ  of  ap- 
peal awarded  to  the  bishop. 

In  the  case  of  Chevers,  Vicecom.  v.  Fenn  el 
al.  (2  Show.,  161)  there  were  several  suits  in 
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debt  upon  a  bail-bond.  The  principal  gave  a 
warrant  of  attorney  to  appear  for  himself, 
and  his  bail  being  his  neighbors,  he  ordered 
his  attorney  to  appear  for  them  too,  which 
he  did.  Judgment  was  entered  against  all, 
for  want  of  a  plea.  But,  upon  motion,  the 
judgment  was  set  aside,  as  to  the  bail  ;  the 
principal's  order  not  being  a  warrant  to  ap- 
pear for  more  than  himself. 

This  is  a  case  clearly  and  intelligibly  re- 
ported, and  in  the  principal  fact,  bears  a  very 
striking  resemblance  to  the  present.  In  the 
case  of  Gibson  v.  Bisliop  of  Bath  et  al.  (Barnes, 
239)  issue  was  joined  between  the  parties, 
and,  afterwards,  judgment  was  entered  at 
the  foot  of  the  issue,  for  the  plaintiff  by 
cognovit,  relicta  verificatione,  <fcc.,  by  virtue 
of  a  warrant  of  attorney  for  that  purpose, 
pretended  to  be  executed  by  Bond,  one  of 
the  defendants  ;  the  validity  of  which  war- 
rant of  attorney  being  contested,  an  issue 
was  directed  by  the  court,  to  try  whether 
the  same  was  duly  executed  by  Bond  or 
not ;  and  upon  the  trial,  the  jury  found  it  to 
be  a  forgery  ;  whereupon  the  court  ordered 
the  judgment,  entered  by  virtue  of  the  war- 
rant of  attorney,  to  be  set  aside.  There  the 
plaintiff  did  not  appear  to  be  in  fault,  as  he 
was  not  charged  with  having  committed  the 
forgery.  The  proceedings  on  his  part  were 
as  regular  as  in  any  of  the  cases  cited  to  sup- 
port the  present  judgment.  It  is  to  be  noted, 
also,  that  the  attorney,  who  had  been  reg- 
ularly employed  by  the  defendant,  in  this 
cause,  does  not  appear  to  have  been  deemed 
competent  to  give  a  cognovit  actionem;  other- 
wise, the  judgment  would  not  have  been  set 
aside.  The  warrant  of  attorney  was,  how- 
ever, a  forgery.  I  shall  take  notice  of  this 
fact  presently. 

But  a  case  of  a  more  recent  date,  and  which 
proves,  most  satisfactorily,  that  the  notion 
313*]  which  prevailed  in  *Lord  Holt's  time, 
and  by  which.  I  think,  the  Court  of  King's 
Bench  were,  for  some  time  after,  misled,  is 
now  exploded,  is  that  of  Robson  v.  Eaton  (1 
Term  Rep.,  62).  That  was  an  action  for 
money  had  and  received.  It  was  pleaded, 
that  after  making  of  the  promises  mentioned 
in  the  declaration,  the  plaintiff,  by  William 
Hodgson,  his  attorney,  impleaded  the  defend- 
ant in  the  Court  of  Common  Pleas  for  the 
same  cause  of  action.  That  in  the  course  of 
the  suit,  the  defendant,  by  an  order  of  the 
court,  paid  into  court  £62  ;  and  that  the  plaint- 
iff's said  attorney  took  the  same  out  of  court. 
The  plaintiff  replied  that  he  never  retained 
the  said  W.  Hodgson  to  implead  the  defend- 
ant, or  empowered  him  to  receive  the 
money.  To  this  replication  there  was  a 
rejoinder,  and  to  the  rejoinder  a  demur-  { 
rer.  It  was  admitted  that  both  parties, 
in  this  case,  were  innocent  of  fraud.  The  ' 
fuct  was.  that  one  Davis,  having  pocured  a 
forged  warrant  of  attorney,  went  to  Hodgson,  i 
and  commissioned  him  to  bring  the  suit  in  ; 
the  Common  Pleas.  Hodgson  accordingly 
brought  the  suit,  and  the  defendant,  a*  the 
action  was  in  the  plaintiff's  name,  and  as  it  ap- 
peared upon  the  record  that  W.  Hodgson  was 
the  attorney  for  the  plaintiff,  paid  the  money 
into  court,  which  Hodgson  took  out.  and 
paid  it  over  to  Davis,  who  had  not  since  been 
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heard  of.  The  court  say  "there  can  be  no 
doubt  in  this  case.  The  attorney,  who  trusted 
to  the  warrant  of  attorney,  is  liable,  and  Davis, 
who  committed  the  forgery,  is  liable  to  him. 
The  record  of  the  Common  Pleas  amounts  to 
no  more  than  this,  that  the  attorney  prosecuted 
the  suit  in  the  plaintiff's  name  ;  but  it  does 
not  state  the  authority  given  to  him  by  the 
plaintiff  for  so  doing." 

It  may  be  said,  in  answer  to  this  case,  that 
the  attorney  appeared  for  the  plaintiff;  and  that 
the  warrant  of  attorney,  as  in  the  case  before 
mentioned  (Gibson  v.  Bishop  of  Bath  et  al.),  was 
a  forgery.  But  this  does  not  alter  the  case. 
It  has,  I  think,  been  fully  shown  that  the 
supposed  rule  in  England  applies  as  well 
when  there  is  an  appearance  for  a  plaintiff  as 
a  defendant.  *"It  is  the  course  of  the  [*3 14 
King's  Bench,"  says  Lord  Holt,  "when  an  at- 
torney takes  upon  himself  to  appear,  to  look 
no  further  ;  but  to  proceed  as  if  the  attorney 
had  sufficient  authority,  and  leave  the  party 
to  his  remedy  against  him."  As  to  the  warrant 
of  attorney  being  a  forgery,  that,  surely,  can 
make  no  difference.  It  is  as  if  there  was  no 
warrant  or  other  authority,  and  that  is  pre- 
cisely what  this  defendant  complains  of.  The 
court,  in  deciding  the  case  of  Robson  v.  Eaton, 
proceed  upon  the  ground  that  an  attorney 
cannot  bind  a  party  for  whom  he  appears, 
unless  he  was  previously  retained  :  and  for 
that  reason,  the  defendant  was  compelled  to 
pay  the  debt  a  second  time.  It  is  idle  to  at- 
tempt to  make  a  distinction  between  this  case 
and  the  one  now  before  us.  It  undeniably 
overrules  all  the  cases  relied  upon  in  support 
of  the  opinion  of  the  court ;  and  restores  the 
law  to  what  it  formerly  was,  and  ever  ought  to 
have  been. 

During  this  term,  we  have  decided  upon  an 
application,  which,  in  principle,  is  the  same 
as  that  now  under  consideration.  We  were 
applied  to,  to  discharge  a  party  from  an  attach- 
ment, for  not  paying  the  costs  of  an  ejectment 
suit,  in  which  he  had  been  made  a  lessor  of 
the  plaintiff,  by  an  attorney  of  this  court,  with- 
out his  consent.  (See  The  People,  v.  Bradt ,  post, 
p.  318.)  We  discharged  him,  upon  these  facts, 
without  the  least  hesitation  ;  all  of  us  being 
struck  with  the  flagrant  injustice  of  subjecting 
him  to  the  payment  of  the  costs  of  a  suit  which 
he  had  never  authorized  to  be  prosecuted  in 
his  name.  If  we  were  right  in  that  case,  of 
which  I  have  no  doubt,  the  court  must  be 
wrong  in  this  ;  for  it  is  impossible  for  both 
decisions  to  be  right. 

I  have  looked,  though  very  cursorily,  into 
some  of  the  writers  on  the  French  and  civil 
law,  with  a  view  of  discovering  to  what  ex- 
tent a  procurator,  between  whose  powers  and 
duties,  and  those  of  the  attorneys  of  this 
court,  there  is  a  pretty  strict  analogy,  could 
blind  his  clients.  Poth'ier  (tit.  Con  de'Mandat. 
No.  180)  is  very  full  on  the  point.  In  speaking 
of  the  procurcur,  who  is,  I  think,  an  attornev 
at  law,  in  the  most  literal  *sensc,  'ex-  [*31o 

1.  There  seems  to  ho  a  distinction  liot ween  the  pro- 
eurator  ad  Mem  of  the  Human  law,  and  our  attor- 
ney nt  law.  The  employment  or  im-im  v-  of  the 
former  was  strictly  of  a  private  nature,  and  mlnrht 
be  exerdaed  by  any  person  whom  the  party  thoujrht 
projter  to  appoint.  He  was  a  mere  ajrent  or  manda- 
tary, responsible  and  amendable  only  to  bis  employ- 
er. But  by  the  English  law,  the  office  of  an  attorney 
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presses  himself  to  this  effect :  "Aprocureur, 
or  attorney,  who  exceeds  his  power,  and  with 
much  greater  reason,  he  who  has  no  power  at 
all,  cannot  bind  him  in  whose  name  he  has 
transacted  any  affair.  The  attorney,  who  has 
acted  for  me  without  my  order,  or  who  has 
made  any  tender  or-  declaration,  in  the  course 
of  justice,  which  I  have  not  given  him  an  or- 
der to  make,  cannot-  bind  me,"  &c.  "  There- 
fore," he  continues,  "  whether  it  is  in  the  life 
of  the  attorney,  or  after  his  death,  that  the 
matter  which  he  has  done  in  my  name  be  ob 
jected  to,  I  may  say,  it  is  without  my  order, 
and  disavow  it."  And  then,  upon  the  same 
principle  upon  which  the  decision  in  the  case 
of  Robson  v.  Daton  is  founded,  he  adds,  "that 
the  attorney  who  falsely  pretended  to  have  a 
power  from  me,  is  bound  to  the  other  party, 
against  whom  he  has  used  it,  for  all  damages," 
&c.  The  same  general  rule  will  also  be  found 
in  Perezius.  (Institut.  Imperial.,  lib.  4  tit. 
10.) 

After  this  review  of  the  cases,  I  should  sup- 
pose it  would  be  readily  conceded  that  this 
question  is  not  so  settled  as  to  preclude  us 
from  establishing  such  a  rule,  as  shall  be 
deemed  the  most  just,  and  the  least  objection- 
able. If  this  were  a  new  point,  there  could  not, 
I  think,  be  a  difference  of  opinion  what  that 
316*]  rule  ought  to  be.  Generally  *speak- 
ing,  one  man  cannot  bind  another,  without  an 
express  authority  for  that  purpose.  It  would 
be  an  unpardonable  waste  of  time  to  adduce 
authorities  in  support  of  so  plain  a  principle. 
I  know  of  no  reason  why  an  attorney  of  this 
court  should  be  exempted  from  the  operation 
of  this  principle.  If  it  be  once  understood  to 
be  the  law  of  the  land  that  every  attorney  of 
this  court  may  appear  for  any  man  in  the  com- 
munity, whether  he  be  sued  or  not,  and  con- 
fess a  valid  judgment  against  him,  without  his 
knowledge  or  consent,  whereby  his  person  may 
be  taken  in  execution,  or  his  property  swept 
away,  without  giving  him  an  opportunity  to 
prepare  for  the  shock,  I  speak  with  all  due 
deference,  I  tremble  for  the  consequences. 
The  whole  profession,  instead  of  being  what 
it  yet  is,  honored  and  respected,  will,  I  fear, 
soon  be  considered,  in  fact,  to  be  what  a  "part 
has  already  been  called,  "  Tiostes  humani  gen- 
eris." 

Let  us  consider,  for  a  moment,  to  what  the 
decision  of  the  court  may  lead.  A  man  per- 
fectly solvent,  and  in  good  credit,  who  is  lia- 
ble to  an  action,  but  entitled  to  all  the  delay 
which  the  rules  of  the  court  allow,  is  subject- 
ed, without  a  moment's  warning,  to  imprison- 
ment. His  property  is  incumbered,  and  ex- 
posed to  be  sacrificed.  His  credit  is  destroyed; 
and  the  result  is  inevitable  ruin.  Instead  of 
providing  for  his  meritorious  and  honorary 
creditors,  such,  for  instance,  as  iudorsers,  the 
very  creditor  who  has  caused  his  ruin  acquires 
an  unjust  preference. 

These  are  some  of  the  evils  which  I  antici- 


partakes  of  a  public  nature.  He  is  an  officer  of  the 
court  in  which  he  is  licensed  to  appear ;  and  as  such 
is  entitled  to  certain  privileges,  and  is  bound,  un- 
der the  sanction  of  an  oath,  to  act  with  honesty  and 
fidelity.  Before  he  is  admitted,  the  court  must  be 
satisfied  that  he  is  of  good  moral  character,  and  has 
sufficient  learning  and  ability;  and  he  is  always 
subject  to  the  censure  and  animadversion  of  the 
judges,  who  will  displace  and  punish  him,  if  he  is 
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pate  from  the  present  decision  ;  and  all  of 
them  might  be  forcibly  illustrated,  had  I  not 
already  said  much  more  on  this  subject  than  I 
at  first  intended.  For  the  injuries  which  may 
be  committed  by  the  toleration  of  this  practice, 
what  is  the  remedy  proposed  ?  The  attorney 
is  liable  to  be  punished,  and  the  ruined  debtor 
may  commence  an  action  against  him  !  I  will 
not  dwell  upon  this  part  of  the  argument ;  let 
me,  however,  be  permitted  to  add,  that  an  at- 
torney, who  is  base  enough  to  confess  a  judg- 
ment *against  another,  knowingly,  [*317 
and  without  the  least  shadow  of  authority, 
will  very  easily,  by  flight  or  fraud,  elude  both 
the  power  of  the  court  to  punish  him,  and  the 
payment  of  any  damages  that  may  be  recover- 
ed against  him.  The  court  has  confessedly 
departed  from  the  rule  which  at  one  time  seems 
to  have  prevailed  in  England.  Why  stop  half 
way  ?  If  it  be  allowable  to  depart  from  the 
rule  at  all,  why  not  adopt  the  natural  safe  one, 
that  for  which  I  contend,  and  which  is  con- 
formable to  the  general  rules  of  law,  in  analo- 
gous cases  ? 

But  admitting,  for  a  moment,  that  I  am 
wrong  in  what  I  have  hitherto  said,  there  is 
another  ground  why  these  judgments  ought 
now  to  stand,  upon  which  I  rely  with  the 
greatest  confidence.  By  our  statute  (sess.  24, 
ch.  32,  sec.  2)  it  is  provided,  that  "  every  at- 
torney who  shall  confess  any  judgment,  in 
any  case,  shall,  at  the  time  of  making  such 
confession,  produce  his  warrant  for  making 
the  same  to  the  court,  or  judge  before  whom 
he  makes  the  confession,  and  the  warrant  shall 
then  be  filed  with  the  clerk  of  the  court,  in 
which  the  judgment  shall  be  entered." 

It  is  said  that  the  statute  does  not  apply  to 
confessions  given  after  suit  brought.  This  I 
deny.  I  have  looked  in  vain  for  the  authority 
upon  which  this  is  urged.  The  words  of  the 
act  are  positive  and  express — "  every  attorney 
who  shall  confess  any  judgment,  in  any 
case,"  &c.  But  suppose  that  I  am  wrong  in 
this  also,  has  there  been  a  suit  brought  ?  No 
writ  has  actually  been  issued,  served  or  filed. 
A  person  who  calls  himself  the  agent  of  the 
plaintiff  (not  an  attorney  of  this  court)  makes 
out  the  writs,  and  then  accepts  an  agreement 
from  the  attorney,  who  takes  upon  himself  to 
represent  this  defendant,  to  enter  special  bail. 
After  this  follow  ineffectual  attempts  to  settle 
with  the  principal  debtor,  S.  H.  Noyes  ;  and 
then  this  same  attorney,  without  the  privity 
of  this  defendant,  confesses  judgment.  The 
declaration,  plea,  and  common  bail-piece, 
and  record  of  judgment,  *are  all  filed  [*318 
at  the  same  moment.  There  was  no  com- 
mencement of  an  action.  Suppose  no  con- 
fession of  judgment  had  been  given,  and  the 
plaintiffs  had  actually  commenced  a  suit  at 
the  time  the  judgment  was  entered,  and  not 
before,  and  that  the  debt  had  then  been  barred 
by  the  statute  of  limitations,  will  it  be  pretend- 
ed that  the  mere  filling  up  of  the  writs  would 

guilty  of  any  malpractice.  A  Roman  procurator, 
any  more  than  an  attorney  in  fact,  or  any  other 
mandatary,  was  not  subject  to  the  control  or  cen- 
sure of  the  court,  before  whom  he  appeared.  But 
if  he  did  not  enrol  his  mandate  or  warrant  of  attor- 
ney, or  was  not  appointed  by  his  client  in  open, 
court,  he  was  bound  to  give  security  that  his  client 
would  ratify  his  proceeding.  (Justin.  Inst.,  lib.  4, 
tit.  10, 11,  et  Vinn.  Comment ;  3  Bl.  Com.,  25,  26.) 
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have  taken  the  demand  out  of  the  statute?  I 
am  at  a  loss  to  conceive  of  a  case  more  mani- 
festly within  both  the  letter  and  spirit  of  the 
provisions  of  the  act  to  which  I  refer.  To 
suffer  an  attorney  to  appear  without  authority, 
is  going  beyond  what  the  law,  according  to 
my  view  of  it,  will  warrant :  but  to  sanction 
a  judgment  confessed  by  him  is  repealing  the 
statute. 

This  part  of  my  opinion  applies  equally  to 
the  two  judgments  against  Edmunds.  I  think, 
therefore,  that  both  the  judgments  against 
John  Noyes  and  Samuel  Edmunds  ought  to 
be  set  aside. 

Motion  denied. 

Distinguished— 65  N.  Y.,  188;  70  N.  Y.,  356;  14 
How.  Pr.,  448\ 

Cited  in— 7  Cow.,  251;  6  Wend.,  515;  9  Wend.,  440; 
10  Wend.,  674 ;  9  Paige,  499 ;  8  N.  Y.,  65 ;  30  N.  Y.,  528 ; 
37  N.  Y.,  505 ;  42  N.  Y.,  31 ;  63  N.  Y.,  419 ;  65  N.  Y.,  183; 
7  Hun,  35 :  10  Barb.,  549 ;  18  Barb.,  391 ;  31  Barb.,  137; 
51  Barb.,  243 ;  3  How,  Pr.,  333;  9  How.  Pr.,  444  ;  10 
How.  Pr.,  307;  16  How.  Pr.,  147;  41  How.  Pr.,  336; 
47  How.  Pr.,  470 ;  1  Abb.  Pr.,  174,  438  ;  7  Abb.  Pr., 
429 ;  9  Abb.  N.  S.,  12 ;  1  Daly,  441 ;  5  Duer,  644 ;  2  Hall, 
304 ;  3  Hilt.,  237 ;  7  Rob.,  16 ;  5  Trans.  App.,  6 ;  Hemp., 
210 ;  55  Wis.,  390 ;  46  Ind.,  84. 


would  be  useless  to  put  him  to  answer  inter- 
rogatories, when  it  appeared  that  he  had  been 
made  a  lessor  against  his  consent,  and  had  no 
interest  in  the  premises  claimed  by  the  suit. 
THE  COURT  also  expressed  a  strong  disappro- 
bation of  the  practice  of  making  persons  les- 
sors in  ejectment,  against  their  consent;  and 
said  that  if  an  attorney  makes  a  person  a  les- 
sor against  his  will,  and  without  authority,  and 
the  nominal  plaintiff ,  afterwards,  becomes  non- 
suit, the  lessor  should  not  be  obliged  to  pay 
the  costs,  but  the  attorney  should  be  liable  ; 
that  in  the  present  case,  the  attorney  might 
have  been  made  liable  for  the  costs,  on  a  pro- 
per application  for  that  purpose  ;  but,  as  it  ap- 
peared that  no  notice  of  any  such  claim 
against  him  had  been  made,  nothing  more 
would  be  done  than  to  discharge  the  defend- 
ant. 

Motion  granted. 


*THE  PEOPLE 

v. 
JOHN  WILSON. 
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THE  PEOPLE  v.  BRADT. 

Ejectment — Practice  —  Making  parties  Lessors 
against   Consent — Nonsuit — Gouts. 

Where  a  person  is  made  a  lessor,  in  ejectment, 
against  his  consent,  and  the  nominal  plaintiff,  after-  I 
wards,  becomes  nonsuit,  such  lessor  is  not  liable  for  ' 
costs  ;    but  the  plaintiff's  attorney,  who  used  the 
name  of  such  person,  as  a  lessor,  without  his  au- 
thority, is  liable. 

rpHE  defendant  was  brought  before  the^court, 
-L  on  an  attachment,  for  the  nonpayment  of 
the  costs,  in  several  actions  of  ejectment,  in 
which  he  was  one  of  the  lessors. 

Mr.  N.  Williams,  in  behalf  of  the  defendant, 
moved  for  his  discharge ;  and  read  several  af- 
fidavits, from  which  it  appeared  that  the  suits 
in  question  had  been  commenced  without  any 
authority  from  him,  and  expressly  against  his 
directions  ;  that  he  had  no  title  or  claim  to  the 
land  for  which  the  suit  had  been  brought,  and 
that  the  attorney  of  the  plaintiff  was  so  in- 
formed by  him. 

Mr.  Williams  contended  that  no  person 
could  be  made  a  lessor  in  ejectment,  and  sub- 
319*]  jected  to  the  payment  of  costs,  *against 
his  consent ;  that  the  defendant,  especially, 
ought  not  to  be  made  liable,  when  the  attor- 
ney was  informed  that  he  had  no  right  or  title 
to  the  premises.  He  cited  1  Bac.  Abr.,  180, 
tit.  Attachment,  and  4  Johns.  Rep.,  488.  He 
also  observed  that  the  attorney  of  the  plaint- 
iff ought  to  be  compelled  to  pay  the  costs,  and 
cited  Runnington's  Eject.,  417  ;  1  Sir.,  402  ;  6 
Mod.,  809. 

Ifr.  Kellogg,  contra,  observed  that  the  de- 
fendant, being  regularly  before  the  court  on 
the  attachment,  ought,  at  least,  to  be  put  to 
answer  the  interrogatories,  which  had  been 
filed  with  the  clerk,  according  to  the  practice 
of  the  court :  but 

THE  COURT  said  that,  under  the  circum- 
stances disclosed  by  the  affidavits,  the  defend- 
ant ought  to  be  discharged,  on  motion  ;  that  it 
JOHNS.  REP.,  6. 


THE  SAME  t>.  EZRA  OSBORN. 

Forging  and   Uttering  Bank  Note  of  Another 
State — Less  Than  One  Dollar — Not  Felony. 

Since  the  Act  of  the  30th  Bess.  (ch.  173,  sec.  1),  it  is 
not  a  felony,  in  this  State,  to  utter  and  publish  a 
f  org-ed  bank  note  of  another  State,  for  the  payment 
of  a  sum  less  than  one  dollar ;  nor  is  a  person,  pos- 
sessing such  a  note,  with  intent  to  utter  it,  indict- 
able, under  the  Act  of  the  31st  sess.  (ch.  155,  sec.  7). 

Citations— Laws,  Vol.  I.,  p.  251 ;  Laws,  Vol.  V.,  p. 
224,  336,  Leach,  337. 

THE  prisoner,  Wilson,  was  convicted,  at  the 
last  Oyer  and  't erminer,  held  in  Wash- 
ington County,  of  uttering,  as  true,  knowing 
it  to  be  false,  &c.,  a  forged  promissory  note, 
for  the  payment  of  money,  purporting  to  be  a 
bank  note  of  the  Vermont  State  Bank,  for  75 
cents,  payable  to  the  bearer,  at  their  office  of 
discount  and  deposit,  at  Woodstock,  &c.,  with 
intent  to  defraud  one  James  Watson,  &c.  ; 
and  also,  for  feloniouslv  having  the  same  note 
in  his  possession,  with  intent  to  pass  it,  and  to 
defraud  some  person,  or  body  politic  un- 
known. (See  Act,  sess.  24,  ch.  54  ;  sess.  81, 
ch.  155.) 

The  prisoner,  Osborn,  was  convicted  at  the 
same  court,  for  feloniously  aiding  and  assist- 
ing Wilson  to  escape,  while  he  was  confined 
in  the  jail,  by  virtue  of  a  warrant  issued 
agaist  him,  on  a  charge  of  having,  knowing- 
ly, uttered,  &c.,  the  same  forged  bill  for  75 
cents. 

Mr.  Crary  moved,  in  arrest  of  judgment, 
that  the  offense  charged  in  the  indictment  was 
not  forgery. 

Mr.  Savage,  District  Attorney,  contra. 

Per  Vitrifim.  The  Act  of  the  21st  of  March, 
1801  (Laws.  Vol.  I.,  p.  251,  sess.  24,  ch.  54). 
makes  it  felony  to  forge  or  utter  and  publish 
any  promissory  note,  for  the  payment  of 
money.  This  was,  undoubtedly,  a  promissory 
note,  "on  the  face  of  it,  and  purported  to  be 
good  and  valid.  Notes  of  thin  description  are 
not  absolutely  void,  for  they  may  be  colle?ted 
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of  the  Bank  of  Vermont.  But,  for  the  pur- 
poses of  circulation,  they  are  void,  in  this 
321*]  *State  ;  for  the  act  (Laws,  Vol.  V.,  p. 
224,  sess.  30,  ch.  173)  declares  that  "  no  person 
shall  give  or  receive  in  payment  of  any  debt  or 
demand  whatsoever,  or  in  any  way  attempt  or 
offer  to  circulate  any  bank  bill,  or  promissory 
note  of  any  banking  company,  within  this 
State,  or  elsewhere,  for  the  payment  of  money, 
which  shall  be*  for  less  than  the  nominal  value 
of  one  dollar ;  and  every  person  offending 
against  the  act,  shall  forfeit  and  pay  the  amount 
or  value  of  such  bank  bill  or  note,  with  the 
costs  of  suit." 

It  cannot,  therefore,  be  a  felony  to  utter 
and  publish,  in  this  State,  such  a  forged  bill ; 
because  no  person  can  be  defrauded,  as  every 
person  is  bound  to  know  that  it  is  unlawful  to 
accept  in  payment  or  circulate  such  a  bill. 
The  fraudulent  intent  is  the  gist  of  the  charge, 
and  that  intent  cannot  be  inferred  from  utter- 
ing the  bill,  when  every  person  knows  that  it 
is  unlawful  to  receive  it,  and  that  it  is  void,  as 
to  the  purposes  of  payment  and  circulation. 
The  opinion  of  all  the  judges  in  England,  in 
Moffat's  case  (Leach,  337),  was,  that  the  forg- 
ing a  bill  of  exchange,  which,  if  real,  would 
not  have  been  valid  or  negotiable,  but  void, 
under  the  statute,  was  not  a  capital  offense. 
We  do  not  mean  to  say  that  it  would  not  be 
felony  to  forge  such  a  bill,  or  larceny  to  steal 
it.  but  only,  that  offering  it  for  circulation,  is 
not  felony  ;  because,  it  is  declared  to  be  incap 
able  of  any  such  ose. 

The  prisoner,  Wilson,  has  been  convicted  of 
possessing  the  forged  bill,  with  intent  to  pass 
it,  under  the  7th  section  of  the  Act  of  the  8th 
of  April,  1808  (Laws,  Vol.  V.,  p,  336,  sess.  31, 
ch.  155).  But  if  it  is  not  felony  to  utter  it,  it 
cannot  be  felony  to  possess  it,*with  intent  to 
utter  it.  As  lie  is  not  in  custody  under  a 
charge  of  felony,  for  the  facts  are  especially 
stated  in  the  warrant  of  commitment,  we  are 
of  opinion  that  the  judgment,  in  each  case, 
must  be  arrested,  and  the  prisoners  discharged. 

Prisoners  discharged. 
Cited  in— 21  Wend.,  521 ;  4  Hun,  457. 


322*]    JACKSON    ex    dem.     ROOSEVELT 

ET  AL., 

V. 

R.  THURMAN. 

Construction  of  Statute  of  Descent — Doctrine  of 
Inheritance. 

Where  A  died,  seized  of  lands,  leaving  B  and  C, 
children  of  a  dece_ased  sister,  and  D,  the  son  of  a  de- 
ceased brother,  his  heirs-at-law,  it  was  held  that  by 
the  5th  canon  of  the  third  section  of  the  Act  Regu- 
lating Descents,  B,  C  and  D  must  take  per  stlrpes, 
and  not  per  capita. 

Citations— Laws,  Vol.  I.,  p.  46 ;  Inst.,  118. 

THIS  was  an  action  of  ejectment  for  land  in 
Johnsborough,  in  Washington  County. 
It  was  admitted  that  John  Thurman,  at  the 
time  of  his  death,  was  seized  in  fee  of  the 
premises  in  question.     That  he  died  intestate, 
the  27th  of  September,  1809,. leaving  the  les- 
sors of  the  plaintiffs,  Nicholas  Roosevelt  and 
Elizabeth  Gilchrist,  the  children  of  Elizabeth 
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Roosevelt,  deceased,  the  sister  of  the  intestate, 
and  the  defendant,  Ralph  Thurman,  son  of 
Ralph  Thurman,  deceased,  a  brother  of  the  in- 
testate, his  heirs-at-law. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  fifth  rule,  or  canon  of 
descent,  in  our  statute,  regulating  descents 
(Laws,  Vol.  I.,  p.  46,  sess.  9,  ch.  12),  has  de- 
parted a  little  from  the  principle  adhered  to, 
in  the  order  of  lineal  descent,  and  has  carried, 
to  an  unusual  length,  the  doctrine  of  inherit- 
ance, per  stirpes,  or  by  representation.  Thus 
if  A  dies  seized  of  land,  and  his  nearest  heirs 
are  a  brother  and  two  nephews,  by  a  deceased 
brother,  the  two  nephews  must  claim  by 
representation,  to  entitle  themselves  to  a  share 
of  the  estate  with  their  uncle.  But,  if  A  dies 
seized  of  land,  and  his  nearest  heirs  are  a 
nephew,  by  a  brother  deceased,  and  two 
nephews  by  another  brother  deceased,  in  this 
case,  the  claimants  all  stand  in  equal  degree  of 
consanguinity,  being  all  nephews  to  the  com- 
mon ancestor,  and  might  as  well  inherit  equal- 
ly, or  per  capita  ;  yet  the  statute  makes  them 
inherit  per  stirpes,  or  such  share  as  their  par- 
ents respectively  would  have  inherited,  if  liv- 
ing ;  and,  of  course,  one  nephew  would  take 
one  half  of  the  *estate,  and  the  other  [*323 
two  nephews  the  other  half.  The  present  is 
such  a  case  ;  and  it  is  carrying  the  doctrine  of 
inheritance,  per  stirpes,  further  than  it  is  car- 
ried in  the  case  of  lineal  descent ;  and  further 
than  it  was  carried  in  the  celebrated  novel  of 
Justinian,  lib,  from  which  the  statute  of  dis- 
tributions was  copied  ;  but  it  is  clearly  the  lan- 
guage and  meaning  of  the  statute.  The  les- 
sors are,  therefore,  entitled  to  judgment,  for 
one  equal  undivided  moiety  of  the  premises, 
and  no  more. 

Judgment  accordingly. 

Cited  in— 10  Wend..  23 :  10  Paige,  148. 


LEISPENARD  r.  BAKER. 

Practice — Rule  to  Plead  and  Copy  of  Declara- 
tion Served  on  Defendant — Default — Regular- 
ity— Defendant's  Appearance  by  Attorney  for 
—  Waiter  of  Notice  of  Appearance. 

Where  the  notice  of  a  rule  to  plead,  with  a  copy 
of  the  declaration,  was  served  on  the  defendant, 
personally,  on  the  12th  of  May,  and  special  bail  was 
filed  on  the  28th  of  May,  but  no  notice  thereof  or  of 
the  retainer  of  an  attorney  was  given  to  the  plaint- 
iff's attorney  until  the  6th  of  June,  and  a  default 
was  entered  on  the  4th  of  June,  for  want  of  a  plea  ; 
it  was  held  that  the  default  was  regularly  entered. 
The  notice  of  appearance  is  for  the  benefit  of  the 
plaintiff's  attorney,  and  may  be  waived  by  him.  It 
is  sufficient,  under  the  7th  rule,  of  April  Term,  1796, 
that  the  defendant,  though  the  rule  for  pleading 
has  expired,  has  4  days  after  bail  is  actually  filed, 
before  his  default  is  entered. 

MR.  GARDINIER,  for  the  defendant,  moved 
to  set  aside  the  default  entered  in  this 
cause,  for  want  of  a  plea,  and  all  subsequent 
proceedings,  on  the  ground  of  irregularity. 

From  the  affidavits  which  were  read,  it  ap- 
peared that  a  copy  of  the  declaration  (which 
had  been  filed  de  bene  esse)  and  notice  of  the 
rule  to  plead,  were  served  on  the  defendant, 
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personally,  on  the  12th  of  May  (no  notice  of 
any  attorney  being  employed  having  been  re- 
ceived). 

On  the  1st  of  June  the  plaintiff's  attorney 
informed  the  bail  to  the  sheriff  that  unless  spe- 
cial bail  was  put  in,  before  the  8th  of  June,  the 
bail-bond  would  be  put  in  suit,  and  was  an- 
swered that  bail  was  filed.  On  searching  the 
clerk's  office,  the  plaintiff's  attorney  found  that 
the  special  bail-piece  had  been  filed  on  the  28th 
of  May,  and  on  the  4th  of  June  he  entered  a 
324*]  default  for  want  *of  a  plea.  On  the 
6th  of  June  he  received  notice  of  a  retainer, 
and  of  special  bail,  from  the  defendant's  at- 
torney. 

Messrs.  Johnson  and  Hopkins,  contra. 

Per  Curiam.  The  declaration  and  rule  to 
plead  were  served  on  the  defendant,  personal- 
ly (no  attorney  being  employed),  on  the  12th 
of  May ;  and  the  20  days  had  expired  when 
the  default  was  entered,  and  bail  was  in. 
Notice  of  bail  had  not  been  given  ;  but  the  rule 
requiring  notice,  is  for  the  benefit  of  the  plaint- 
iff ;  it  does  not  lie  in  the  mouth  of  the  defend- 
ant to  object  that  the  plaintiff  has  waived  the 
necessity  of  formal  notice.  This  is  a  case  in 
which  the  plaintiff  went  on  to  a  default,  before 
any  attorney  was  employed,  or,  what  is  the 
same  thing,  before  notice  was  received  of  any 
attorney  being  employed  for  the  defendant. 
There  is  nothing  irregular  in  the  proceeding 
on  the  part  of  the  plaintiff,  unless  notice  of 
bail  was  indispensable,  under  the  7th  rule  of 
April,  1796 ;  but  this  is  not  a  necessary  con- 
struction of  that  rule,  at  least,  in  this  particu- 
lar case.  The  rule  declares  that  default  shall 
not  be  entered,  "  if  special  bail  is  required  in 
the  cause,  and  although  20  days  from  the  ser- 
vice of  the  notice  of  the  rule  to  plead  may  have 
expired,  until  5  days  after  notice  of  bail  shall 
have  been  received."  The  object  of  the  rule 
is  answered  if  4  days  of  grace  are  given  to  the 
party,  from  the  time  of  his  appearance.  Those 
4  days  were  to  be  secured  to  him,  at  all  events  ; 
but  this  does  not  prohibit  the  plaintiff  from 
dispensing  with  notice  of  that  appearance.  If 
the  defendant  has  his  20  days  to  plead,  after 
the  service  of  the  declaration  and  rule,  and  4 
days  after  he  files  the  bail,  he  cannot  com- 
plain. The  4  days  here  began  to  run  from  the 
entry  of  the  special  bail  on  record,  which  was 
on  the  28th  of  May ;  and  as  the  default  was 
not  entered  until  the  4th  of  June,  the  plaintiff 
325*J  was  regular,  *and  there  being  no  affi- 
davit of  merits,  the  motion  must  be  denied. 

Motion  denied. 


HOGEBOOM  v.  GENET  ET  AL. 

Judgment  in  Vacation — When  Allowed. 

An  Interlocutory,  or  final  judgment,  cannot  be 
entered  in  vacation,  unless  on  coj/m/rit  actionem. 

MR.  E.  WILLIAMS,  for  the  defendants, 
moved  to  set  aside  the  interlocutory  judg- 
ment, entered  in  this  cause,  for  irregularity. 
During  the  vacation  preceding  the  last  May 
Term,  the  default  of  the  defendants,  for  not 
pleading,  had  been  regularly  entered ;  but,  at 
the  la-t  term,  the  defendants  obtained  a  rule 
to  set  aside  the  default,  upon  terms,  which  not 
JOHNS.  REP.,  6. 


being  strictly  complied  with,  the  plaintiff's  at- 
torney, during  the  last  vacation,  entered  an 
interlocutory  judgment,  for  want  of  a  plea,  a 
term  having  intervened  since  the  default  was 
entered  ;  and  the  question  was, whether,  under 
the  8th  rule  of  April  Term,  1796,  the  judgment 
could  be  entered  in  vacation. 
Mr.  J.  Russell,  contra. 

Per  Guriam.  An  interlocutory,  or  final  judg- 
ment, cannot  be  entered  in  vacation,  unless  on 
a  cognovit  actionem. 

KENT,  Ch.  J. ,  said  he  had  always  supposed 
that  an  interlocutory  judgment  might  be  en- 
tered at  any  time,  after  four  days  in  term  had 
intervened,  either  in  vacation  or  term  time. 
But  since  it  seemed  to  be  the  general  opinion 
that  the  practice  was  different,  he  acquiesced 
in  granting  the  motion. 

Motion  granted. 
Cited  in— 5  Biss.  23 ;  38  N.  J.  L.,  277. 


*COCK  v.  BUNN.         [*326 

Practice —  When  Rule  Expires  on  Sunday — Com- 
putation of  Time. 

Where  a  rule  expires  on  Sunday,  the  last  day  is 
not  reckoned :  and  the  party  has  all  the  next  day  to 
do  what  is  required. 

THIS  cause  was  removed  to  this  court,  by 
habeas  corpus,  from  the  Mayor's  Court,  re- 
turnable on  the  first  Monday  of  May  last.     On 
the  7th  of  May  the  defendant's  attorney  was 
served  with  a  copy  of  the  declaration,  and  no- 
tice of  a  rule,  to  file  bail  in  20  days,  or  that  a 
procedendo  issue,  and,  also,  that  the  defendant 
!  plead  in  20  days,  or  judgment. 

The  27th  day  of  May  was  Sunday,  and  on 
j  Monday,  the  28th  of  May,  the  plaintiff,  having 
!  entered  a  default,  took  out  a  procedendo. 

Mr.  Hopkins,  for  the  defendant,  now  moved 

I  to  set  aside  the  default,  and  subsequent  pro- 

[  cecdings.       He  contended  that  the  last  day  of 

i  the  time  for  putting  in  bail  and  pleading  being 

i  Sunday,  the  defendant  had  all  the  next  day 

for  that  purpose.       He  cited  1  Str.,  86  ;  Salk", 

684  ;  1  Sellon,  336. 

Mr.  Champlin,  contra,  cited  3  Johns.  Rep., 
i  261  ;    3    Term    Rep.,   642.      The    defendant 
had  as  may  law  days  as  in  any  other  case. 

Per  Curiam.  Where  the  rule  to  plead  ex- 
pires on  Sunday,  the  defendant  has  the  next 
day  in  which  to  plead.  Where  the  last  day  is 
Sunday,  that  is  to  be  rejected.  We  adopt  the 
practice  of  the  English  court  in  this  respect. 

Rule  granted. 
Cited  in-«2  How.  Pr.,  278;  46  Mo.,  313. 


*DICKSON  v.  SEELYE.     [*327 

Affidnrit  to  allow  Certiorari  Signed  by  Attorney 
— Supplementary  Affidavit  Showing  why  Par- 
ty did  not  Si{/n  Original. 

When-  an  affidavit  was  made  by  an  attorney,  on 
which  to  obtain  the  allowance  of  a  certbirart,  with- 
in 30  days  after  the  judirmcnt  below,  a  aupplemcn- 
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tary  affidavit  was  allowed  to  be  made  after  the  30 
days,  to  show  the  reason,  why  the  original  affidavit 
was  not  made  by  the  party  himself,  or  to  explain  a 
collateral  fact,  but  not  as  to  the  merits. 

A  PPLICATION  was  made  to  a  judge,  to  al- 
.ijL  low  a  ccrtiorari,  in  this  cause,  on  an  affi- 
davit, made  by  the  attorney  of  the  plaintiff, 
within  the  30  days  allowed  by  the  statute, 
which  was  refused  by  the  judge,  because  the 
affidavit  was  made  by  the  attorney,  and  no 
reason  assigned  why  it  was  not  made  by  the 
party  himself.  The  attorney  then,  but  after 
the  expiration  of  the  30  days,  made  a  further 
affidavit,  stating  the  reason  why  the  first  affi- 
davit was  not  made  by  the  party,  to  wit,  that 
the  plaintiff,  at  the  time  of  the  trial,  was  and 
still  is  absent  from  the  State,  so  that  he  could 
not  make  an  affidavit  in  the  cause.  On  pro- 
ducing this  supplementary  affidavit,  the  certi- 
orari  was  allowed. 

Mr.  Campbell  now  moved  to  set  aside  the  al- 
lowance and  all  subsequent  proceedings.  He 
insisted  that  the  statute  was  peremptory,  and 
that  the  party  only  could  make  the  affidavit. 

KENT,  Ch.  J.  Wherever  there  has  appeared 
to  be  a  necessity,  or  a  just  cause  for  the  affida- 
vit being  made  by  the  attorney  of  the  party,  I 
have  received  it,  and  allowed  the  certioran. 

SPENCER,  J.  I  have  done  the  same.  It  ap- 
peared to  me  to  be  necessary  to  construe  the 
statute  liberally,  in  this  respect,  otherwise 
great  and  manifest  injustice  would  be  done,  in 
many  cases. 

Per  Curiam.  The  motion  must  be  denied. 
Though  everything  relating  to  the  merits,  or 
to  the  errors  in  the  court  below,  must  be  con- 
328*]  tained  in  the  affidavit,  which  the  *stat- 
ute  requires  to  be  made  within  thirty  days 
after  the  judgment,  yet  a  supplementary  affi- 
davit, which  is  merely  explanatory  of  a  collat- 
eral fact,  as  in  this  case,  of  the  absence  of  the 
party,  may  be  made  after  thirty  days. 

Motion  denied. 

Cited  in— 2  Wend.,  291 ;  8  Wend.,  511 ;  12  Wend., 
264. 


DE  WANDELAER  t.  COOMER  AND  DOE. 

Motion  to  Set  Aside  Default —  When  Special  Bail 
in  not  Required  Appearance  must  be  Entered 
— Notice  of  Retainer,  Default  not  Entered 
Upon. 

In  all  cases  where  special  bail  is  not  required,  an 
appearance  must  be  entered  or  common  bail  filed ;  a 
mere  notice  of  retainer  by  an  attorney  is  not  a  suffi- 
cient appearance  on  which  to  enter  a  default  for 
want  of  a  plea, 

MR.  D.  WOODS,  for  the  defendants,  moved 
to  set  aside  the  default,  judgment,  and 
execution  in  this  cause,  for  irregularity.  From 
the  affidavit  which  was  read,  it  appeared  that 
this  was  an  action  of  debt  on  a  recognizance, 
and  the  ac  eltam  clause,  stating  it  to  be  debt 
on  recognizance,  was  inserted  in  the  capias. 
The  sheriff,  without  the  knowledge  or  direc- 
tion of  the  plaintiff,  or  his  attorney,  held  the 
defendant  to  bail.  About  the  1st  of  March, 
the  plaintiff's  attorney  received  a  notice  of  re- 
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tainer  from  the  defendants'  attorney,  and  on 
14th  of  March  a  copy  of  the  declaration  and 
notice  of  the  rule  to  plead  were  served  on  the 
agent  of  the  defendants'  attorney.  On  the 
30th  of  April  a  default  was  entered,  and  on  the 
1st  of  May  a  plea  was  delivered  to  the  agent 
of  the  plaintiff's  attorney,  in  Albany.  The 
plaintiff's  attorney,  who  resides  in  Whitestown, 
after  entering  the  default,  perfected  the  judg- 
ment and  issued  execution,  without  common 
or  special  bail  being  filed,  or  any  appearance 
entered. 

Mr.  Woods  contended  that  common  bail 
must  be  filed  in  all  cases  where  special,  bail  is 
not  required.  He  cited  3  Caines,  88,  96 ;  1 
Tidd'sK.  B.  Pr.,  210;  Rev.  Laws,  Vol.  I.,  p. 
388. 

*Mr.  Platt,  contra,  insisted  that  the  [*329 
notice  of  retainer  was  substantially  an  appear- 
ance, in  a  case  where  no  special  bail  was  re- 
quired ;  and  that  it  was  to  be  presumed  that 
the  sheriff  did  his  duty,  by  requiring  the  de- 
fendant only  to  indorse  his  appearance,  with- 
out holding  him  to  bail. 

Per  Curiam.  The  default  was  irregularly 
entered,  and  must  be  set  aside.  In  all  cases 
where  special  bail  is  not  required,  an  appear- 
ance must  be  entered,  or  common  bail  filed. 

Rule  granted. 
Cited  in— 1  Cow.,  210. 


SALISBURY  «?.  SCOTT. 

Motion  to  Refer  a  Cause — Repelled  by  Affidavit — 
What  Affidavit  must  Contain. 

Where  a  motion  to  refer  a  cause  is  repelled  by  an 
affidavit,  that  Questions  of  law  will  arise,  such 
affidavit  must  state  what  the  points  6f  law  are,  to 
enable  the  court  to  judge  of  the  propriety  of  grant- 
ing or  refusing  the  application. 

MR.  J.  V.  D.  SCOTT  moved  for  a  reference 
of  this  cause,  on  the  usual  affidavit. 
Mr.  Van  Buren,  contra,  read  an  affidavit, 
stating  that  questions  of  law  would  arise.    He 
cited  Adams v.  Bayles(2  Johns.  Rep.,  374)  Low 
v.  Hallet  (3  Caines,  82). 

Per  Curiam.  Where  a  motion  to  refer  a 
cause  is  repelled,  on  the  ground  that  questions 
of  law  will  arise  on  the  examination  of  the 
cause,  the  party  must  state  what  the  points  of 
law  are,  so  that  the  court  may  judge  whether 
they  are  material  or  difficult,  and  will  necessa- 
rily arise;  and  that  we  may  be  satisfied 
whether  the  referees  be  a  proper  tribunal  for 
the  trial  of  the  cause  ;  otherwise,  by  the  gen- 
eral affidavit,  all  references  may  be  prevented. 

*The  motion  is  denied,  with  costs  to  [*33O 
abide  the  event  of  the  suit. 

Motion  denied. 

Cited  in— 13  How.  Pr.,  439 ;  5  Daly,  71 ;  39  Super., 
416. 


ROSE  v.  ROCK. 

Rule  Nisi  for  Judgment  after  Verdict—  When 
Entered. 

The  rule  nisi,  for  judgment  after  verdict,  may  be 
entered  on  any  day  in  term. 
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THE  COURT  said,  that  the  eighth  rule  of 
April  Term,  1796,  allowing  judgments  to 
be  entered  absolute,  after  four  days  in  term 
shall  have  intervened,  applies  only  to  cases 
where  defaults  have  been  previously  entered, 
and  not  to  judgments  after  verdict,  which  are 
always  judgments  nisi,  or  unless  cause  be 
shown  to  the  contrary,  in  four  days,  and  may 
be  entered  on  the  first,  or  any  other  day  in 
term. 

Mr.  Skinner  for  the  defendant. 

Mr.  Foot,  contra. 

Cited  in— 6  Wend.,  533. 


JACKSON,  ex  dem.  KINCARD,  v.  SCOTT. 

Witness'  Fees — Proof  of  Attendance  by  Affidavit 
Necessary. 

No  fees  for  attendance  and  travel  of  witnesses  can 
be  taxed  without  proof,  by  affidavit,  of  their  actual 
attendance  and  travel. 

MR.  Z.  R.  SHEPHERD,  for  the  plaintiff, 
rsoved  for  a  relaxation  of  the  costs,  in  this 
cause,  which  had  been  taxed,  on  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  for  not  pro- 
ceeding to  trial,  on  the  ground  that  the  witnes- 
ses' fees  were  unjustly  charged. 
Mr.  Skinner,  contra. 

331*]  *Per  Curiam.  The  motion  must  be 
granted,  and  on  the  relaxation,  no  fees  for 
witnesses  are  to  be  allowed,  without  proof, 
by  affidavit,  to  the  satisfaction  of  the  officer 
taxing  the  costs,  that  the  witnesses  charged  did 
attend  and  travel  for  the  time  to  be  allowed. 

THE  COURT  also  said,  that  after  the  first  day 
of  the  next  term,  no  fees  for  witnesses  should 
be  taxed  in  any  cause,  without  proof,  by 
affidavit,  of  their  attendance  and  travel. 

Rule  granted. 
Cited  in-3  Barb.,  35. 


EVERITT  T.  KNAPP. 

Bond  for  a  Gaming  Debt — Judgment  by    Con- 
fession,— Judgment  Set  Aside. 

Where  it  appeared  that  a  bond  on  which  judg- 
ment was  entered  by  confession,  was  Riven  for  a 
framing1  debt,  and  the  counter  affidavits  were 
equivocal  or  evasive,  the  court  refused  to  award 
an  issue  to  try  the  fact,  but  set  aside  the  judgment 
and  declared  the  warrant  of  attorney  void,  so  as  to 
leave  the  party  to  his  remedy,  on  the  bond,  by  suit. 

MR.  EMOTT,  for  the  defendant,  moved  to 
set  aside  the  judgment,  entered  by  con- 
fession, and  the  execution  in  this  cause,  on 
the  ground  that  the  bond  was  given  for  a  gam- 
ing debt. 

Per  Curiam.  Motion  granted.  The  charge 
is  so  directly  made  out,  by  the  affidavits,  and 
the  counter  affidavits  are  so  equivocal  or 
evasive,  that  we  do  not  think  it  necessary  to 
award  an  issue  to  try  the  facts;  but  adjudge 
the  warrant  of  attorney  void,  so  as  to  leave 
the  plaintilT  to  his  remedy  on  the  bond,  by 
suit. 

Cited  in-18  WIs.,  674. 
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*MOULTON  [*332 

v. 
HUBBARD,  one  of  the  Attorneys,  &c. 

Judgment  against  Attorney — Less  than  Twenty- 
five  Dollars — Costs. 

Where,  in  a  suit  against  an  attorney  of  this  court 
the  plaintiff  recovers  less  than  $25,  the  defendant 
is  not  liable  for  costs,  since  by  the  act  (sess.  28.,  ch. 
93,  sec.  6),  attorneys  may  be  sued  before  justices  of 
the  peace,  in  the  same  manner  as  any  other  person, 
except  during  the  sittings  of  the  court. 

Citation— Stat.,  sess.  28.  ch.  93,  sec.  6. 

THE  plaintiff  recovered  judgment  against 
the  defendant,  who  is  one  of  the  attor- 
neys of  this  court,  for  six  dollars  damages ; 
and  had  the  full  costs  of  this  court  taxed,  and 
issued  an  execution  for  the  amount  of  the  dam- 
ages and  costs. 

Mr.  Foot,  for  the  defendant,  now  moved  to 
set  aside  the  execution,  and  subsequent  pro- 
ceedings. 

Mr.  Ross,   contra. 

Per  Curiam.  Since  the  statute  (sess.  28, 
ch.  93,  sec.  6)  has  rendered  attorneys  liable  to 
be  sued  before  justices  of  the  peace^  they  are 
no  longer  liable  to  pay  costs  in  this  court, 
when  the  amount  recovered  is  less  than  $25  ; 
but,  in  regard  to  costs,  are  in  the  same  situa- 
tion as  every  other  person.  We  grant  the 
motion,  on  payment  of  the  amount  recovered, 
and  on  the  defendant's  stipulating  not  to  bring 
any  action  for  false  imprisonment. 

Rule  accordingly. 
Cited  in— Stfohns.,  123. 


BORST 

v. 
BEECKER,  Executor,  &c. 

Aliens — Not    Qualified  to  Serve  as   Jurors  in 
Justice's  Court. 

Aliens,  though  freeholders  and  inhabitants  of  the 
the  town,  are  not  qualified  to  serve  as  jurors,  in  suits 
before  justices  of  the  peace,  as  they  are  not  good 
and  lawful  men,  within  the  meaning  of  the  act. 

Ciatiou— Laws,  Vol.  I.,  p.  496. 

IN  ERROR,  from  a  justice's  court.  Beecker 
sued  Borst  before  the  justice.  Issue  be- 
ing joined  between  *the  parties,  at  the  [*333 
request  of  the  plaintiff,  a  jury  was  summon- 
ed ;  and  when  the  jury  were  called  to  be 
sworn,  the  defendant  l>elow  objected  to  two 
of  the  jurors  on  the  panel,  on  the  ground  that 
thi'V  were  aliens,  and  had  not  been  naturalized, 
ami  offered  to  prove  the  fact.  It  was  admitted 
that  the  jurors  were  freeholders,  and  had  been 
inhabitants  of  the  town  for  many  years.  The 
justice  overruled  the  objection,  considering 
their  being  freeholders  as  a  sufficient  qualifi- 
cation. 

Mr.  (iebhardt,  for  the  plaintiff  in  error,  con- 
tended that  none  hut  natural  born,  or  natural- 
ized citizens,  could  serve  as  jurors. 

Mr.  Adams,  contra. 

Per  Curiam.  The  words  of  the  act  (Laws, 
Vol.  I.,  sess.  24.  ch.  16.r),  sec.  12,  p.  496) 
are,  that  the  constable  shall  summon,  as  jurors, 
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"twelve  good  and  lawful  men,  being  free- 
holders or  freemen  of  such  city,  or  freeholders 
of  such  town,  where  the  cause  is  to  be  tried," 
<fcc.  Though  the  two  jurors  objected  to  were 
freeholders,  they  were  not  "  good  and  lawful 
men,"  within  the  meaning  of  the  statute,  and, 
therefore,  not  competent  jurors.  The  judg 
ment  must  be  reversed. 

Judgment  reversed. 
Cited  in— 121  Mass.,  »5. 


COLLINS  v.  EVANS. 

Insolvency  —  When  Plaintiff  may  Discontinue 
without  Costs. 

Though  the  defendant  be  insolvent,  the  plaintiff 
will  not  be  allowed  to  discontinue  his  suit  without 
costs,  unless  the  defendant  has  obtained  his  dis- 
charge under  the  Insolvent  Act. 

MR.    H.    BLEECKER,  for  the  defendant, 
moved  for  judgment,  as  in   case  of  non- 
suit, for  not  proceeding  to  trial,  according  to 
the  practice  of  the  court, 

334*]  *Mr.  Rodman,  contra,  objected,  be- 
cause the  plaintiff's  attorney,  before  the  last 
circuit,  gave  notice  to  the  defendant's  attorney 
that  the  defendant  was  totally  insolvent,  and 
asked  leave  to  discontinue  without  costs. 

It  did  not  appear  that  the  insolvent  had'been 
discharged  under  the  Insolvent  Act. 

Per  Curiam.  We  have  not  allowed  the 
plaintiff  to  discontinue,  without  costs,  in  case 
of  the  insolvency  of  the  defendant,  unless  the 
defendant  had  obtained  his  discharge,  under 
the  Insolvent  Act. 

Rule  granted. 
Cited  in-4Hill,  593;  36  How.  Pr.,  241. 
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THE  PEOPLE    v.  RUNKEL  ET  AL. 

Certiorari —  Removal  of  Indictment  for  Forcible 
Entry  and  Detainer  from  Justice's  Court. 

A  certiorari,  to  remove  an  indictment  for  a  for- 
cible entry  and  detainer  to  this  court,  is  grantable, 
of  course,  at  the  instance  of  the  defendant,  with- 
out showing  special  cause. 

THIS  was  a  case  of  an  indictment,  for  a 
forcible    entry     and     detainer,     before 
justices  of  the  peace  (see  Act.  sess.   11,  ch.  6), 
which  had  been  removed  to  this  court  by 
certiorari. 

Mr.  Rodman  now  moved  to  quash  the 
certiorari.  He  said  this  court  had  a  discretion 
as  to  granting  certioi'aris  to  inferior  courts  ; 
and  that,  in  this  case,  it  should  not  be  granted, 
without  special  cause.  He  cited  1  Bac.  Abr., 
558,  tit.  Certiorari ;  Hawk.  P.  C.  ch.  27,  sec. 
27,  28;  ISalk.,  144,  149,  150,151  ;  1  Vent,, 
63  ;  1  Mod.,  41  ;  2  Lord  Raym.,  937  ;  2  Term 
Rep.,  83  ;  4  Vin.  Abr.,  352;  4  Burr.,  2456. 
Though  when  the  prosecutor  moved  for  a  cer- 
tiorari, it  goes  of  course;  yet  it  is  never  granted 
to  the  defendant,  unless  he  shows  special 
grounds. 

*Mr.  Bkecker,  contra.  [*335 

Per  Curiam.  The  granting  the  certiorari,  to 
remove  the  proceedings,  is  as  much  a  matter 
of  course,  as  the  granting  of  a  habeas  corpus. 
Where  the  right  to  the  possession  of  land  is  in 
question,  the  party  has  a  right  to  have  it  tried 
in  this  court. 

Motion  denied. 

Cited  in-20  Johns.,  84;  7  Cow.,  158. 

JOHNS.  REP.,  6. 
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GASES  ARGUED  AND  DETERMINED 


IN   THE 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 

OF  THE 

STATE   OF  NEW   YORK. 


FEBRUARY  AND  MARCH,  1810. 


JOHN  V.  N.  YATES,  Plaintiff  in  Error. 

v. 

THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  Defendants  in  Error.1 

Court  of  Chancery — Refusal  of  Writ  of  Error  m 
Civil  Case,  in  Criminal —  Writ  of  Error  to 
Judgment  in  Habeas  Corpus — Commitment  for 
Contempt — On  Affidavits,  or  for  Indefinite 
Time,  Irregular — Power  of  Supreme  Court 
Judge  in  Vacation — Person  out  of  Court, 
how  Committed  for  Contempt, —  Relation  be- 
tween Chancellor  and  Supreme  Court  Judges — 
Discharge  a  Bar  to  Subsequent  Commitment 
for  same  Offense — Prisoner  may  be  Discharged 
on  Habeas  Corpus  though  Judgment  Remains 
in  Force. 

The  Court  of  Chancery  has  no  right  to  refuse  a 
writ  of  error,  or  to  supersede  it,  after  it  has  issued, 
in  any  civil  case,  or  in  a  criminal  case,  not  capital. 

A  writ  of  error  will  lie  on  a  judgment  of  the 
Supreme  Court  on  a  habeas  corpus. 

Where  A  B,  a  master  in  chancery,  was  committed 
by  the  Court  of  Chancery,  and  the  order  of  commit- 
ment stated,  that  A  B,  while  he  was  master,  filed  a 
bill  to  which  he  subscribed  the  name  of  C  D,  one  of 
the  solicitors  of  the  court,  without,  his  knowledge 
or  consent,  and  prosecuted  the  suit  in  his  name, 
"  contrary  to  the  statute  in  such  case  made  and  pro- 
vided in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  court ;"  and  "  for  the  said  mal- 
practice and  contempt,"  the  said  A  B  was  ordered 
to  be  "  committed  to  jail,  then?  to  remain  until  the 
further  order  of  the  court;"  it  was  held  that  the 
commitment  was  illegal  and  void,  being  for  an 
offense  against  the  statute,  of  which  the  Court  of 
Chancery  had  no  jurisdiction. 

The  Court  of  Chancery  cannot  commit  for  a  con- 
tempt, on  the  affidavits  of  witnesses  only,  without 
first  putting  the  party  to  answer  to  interrogatories. 

It  w-ems  that  courts  of  justice  cannot  commit 
for  contempts,  for  an  indefinite  time  ;  or  until  tin- 
further  order  of  the  court. 

A  judge  of  the  Supreme  Court,  In  vacation  has  the 
same  power  under  the  HtilH-a*  C'orpwi  Act  which 
the  court  itself  possesses  at  common  law,  except 
in  cases  of  treason  or  felony. 

If  a  Judge,  in  vacation,  discharges  a  prisoner 
brought  before  him  on  hal»-a#  corpus,  such  discharge 
whether  erroneous  or  not,  is  final  and  conclusive, 
and  the  party  cannot  !«•  again  Imprisoned  for  the 
same  cause,  unlc-ss  by  order  of  the  court  in  which 

1.—  This  ease  is  so  entitled  in  the  record  returned 
by  the  Supreme  Court,  though  the  proceedings  l>e- 
fore  that  court  were  K.r-piine  Vatos. 


he  is  recognized  to  appear,  or  other  court  having 
jurisdiction  of  the  cause. 

Where  a  judge,  in  vacation,  discharged  a  master 
in  chancery,  committed  by  order  of  the  Court  of 
Chancery  for  malpractice  and  contempt,  it  was  held 
that  the  Chancellor  could  not  recommit  the  party 
for  the  same  cause. 

A  person  out  of  court,  cannot  be  committed  for  a 
contempt  by  an  order  of  the  court,  without  a  writ 
or  warrant. 

A  person  who  has  been  regularly  committed  and 
afterwards  set  at  large,  cannot  be  re-committed,  by 
an  order  grounded  upon  and  reciting  the  original 
writ  or  attachment. 

Where  the  Court  of  Chancery  commits  a  person 
for  an  offense  against  the  statute  relative  to  solici- 
tors and  others,  and  also  for  a  contempt,  a  judge  in 
vacation,  or.  the  Supreme  Court  in  term  time,  may 
discharge  the  prisoner  on  halica*  corpus;  and  it 
seems  that  a  judge  of  the  Supreme  Court,  or  the 
court,  may  discharge,  on  )iahean  corpus,  a  prisoner 
committed  by  the  Court  of  Chancery  for  a  contempt 
only. 

A  prisoner  may  be  discharged  on  habeas  corpus, 
though  the  conviction  or  judgment  on  which  he  has 
been  committed  remains  in  full  force. 

Citations— Laws,  vol.  I.,  p.  82,  184,  185,  200 ;  1  Str., 
ti;  I  Salk.,  4«2;  1  Hawk.,  664,  aeo.  61 ;  Dyer,  187; 
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151  ;  1  Sch.  &  Lef..  75;  8  Co.,  7;  8  Mod.,  27,  28,  2».  30- 
1  Ld.  Raym.,  454;  1  Salk.,  144,263;  2  Mod.,  218:2 
Salk.,  503,  504;  Co.  Litt.,  288  h;  2  Tidd,  lOtfiJ;  Cro. 
KHz..  233,  349  ;  Fitz.  X.  B.,  304;  11  Co.,  38;  3  Bro.  P.  C., 
178  ;  2  III.,  554,  555.  558  ;  Stat.  9  Anne,  c .  20 ;  3  Bl..  123; 
St:»t.  31  (iir.  II.,  ch.2;  8  Co..  253;  1  Str..  53H,  543:  1  Rev. 
Uiws.  182,  184;  8  Co.,  121  />;  2  Ld.  Raym..  1105,  111«: 
1  1^1.  Raym.,  454.  46»;  8  St.  Tr.,  90—183;  II  Co.,  38;  1 
Salk.,  34*:  Str..  7!»4;  3  Bac.  Abr..  43* ;  2  Bro.  P.  C., 
17!);  2  Cai.  Cas..  143;  13  Ves.,  Jun.,  «!» ;  8  Co.,  127  ; 
Hardres,  401 ;  Fortesc.,  32!» :  Holt.,  32H ;  Str.,  541, 
543;  Comb.,  76;  1  Salk.,  136 ;  Co.  Litt.,  188  <i:  10 
Mod.,  4211,  43ft;  3  Wils.,  188,  203;  14  Vln..  Abr..  577 ; 
3  lil.  Com.,  130;  3  Bac.  Abr.,  1.  2;  2  Salk.,  504;  2  Bac. 
Abr..  IJHI.  lltt;  Co.  Litt..  2N8  ;  Cro.  Kli/...  £«,  3I!I;  2 
Bl.  Com.,  eh.  10;  1  Rev.  Laws,  74;  Smollett.H  Hist. 
Kng..  Vol.  L.p.413:  Ksp.  l)ig..«til ;  1  P.  VVms..34!»;  _• 
Hac.  Abr.,  503;  3  /»<..  784  ;  Vuiigli..  143:  2  Jones,  111; 
2Sjuind.  132;  1  Mod.,  272;  2  Kel>.,  711;  1  Hale.  P. 
C.  WI;  Mosley.  23S;  1  Atk.,  57  ;  2  Itayin..  1107:  5  Bac. 
Abr.,  573;  2  Roll,  Abr.,  52M.  pi.  2,  !<!.,  574 ;  Cro  . 
KII/..,N2!l;2  Hawk.  P.  C..  13,  1  Ijiws,  p.  7U,  77;  4. Johns.. 
317:  :t  Bl.  Com..  137:  suit.  31  Cur.  II..  eh.  2;  HI. 
Com,  .VI,  54;  1  Burr.,  20:  Saver.  4« ;  tl  Bac.  Alir.. 
Wit;  1  Mod..  272;  Vaiigh..  157.  U8;  5  Mod..  1S»;  1  L.I. 
Raym.,  545;  Cro.  Car.,  5*17  :  2  St.  Tr..  «15;  1  Mod.. 
114:  2S.Uk.,  SIM;  2  M.  Raym.,  IWO:  2  HI.  Rep.,  75». 
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cause  came  before  this  court  on  a  writ 
JL     of  error  directed  to  the  Supreme  Court. 

On  the  5th  of  February,  1810,  the  following 
order  was  moved : 

"  On  reading  and  filing  the  affidavit  of  Mr. 
Rodman,  of  counsel  for  the  plaintiff  in  error, 
ordered,  that  the  justices  of  the  Supreme  Court 
of  Judicature  forwith  make  return  to  the  writ 
of  error  allowed  and  filed  in  this  case,  accord- 
ing to  the  exigency  of  the  writ." 

The  consideration  of  the  motion  was  post- 
poned; and  on  the  13th  of  February,  the  court 
338*J  took  into  consideration  *the  order  as 
moved  for  by  Mr.ltodntan,  on  the  5th  instant ; 
and  having  heard  the  Chancellor  assign  his 
reasons  for  issuing  a  superseded*  to  the  writ  of 
of  error  issued  in  the  said  matter,  it  was 
ordered  that  the  said  rule  be  affirmed  as  of  this 
day.1 

On  the  15th  February  the  writ  of  error  was 
returned  by  the  Supreme  Court.  The  writ  and 
return  were  as  follows  : 

"  The  People  of  the  State  of  New  York,  by 
the  grace  of  God,  free  and  independent,  to  our 
justices  of  our  Supreme  Court  of  Judicature, 
greeting  :  Because  in  the  record  and  proceed- 
ings, and  also  in  the  rendering  of  judgment  of 
and  upon  a  certain  habeas  corpus,  returnable 
before  you,  whereby  John  V.  N.  Yates,  in  the 
said  writ  named,  was  brought  before  you,  and 
was  afterwards  remanded  by  you  to  the  cus- 
tody of  the  sheriff  of  the  City  and  County  of 
Albany,  for  a  certain  contempt  alleged  to  have 
been  committed  by  him  in  our  Court  of 
Chancery,  manifest  error,  as  it  is  said,  hath 
339*]  happened,  to  the  great  *damage  of 
the  said  John  V.  N.  Yates,  as  by  his  com- 
plaint we  have  understood  :  We,  therefore, 
being  willing  that  the  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  said  John  V.  N.  Yates  in 
this  behalf,  command  you,  that  if  judgment 
thereof  be  given,  then  the  record  ana  proceed- 
ings aforesaid,  with  all  things  touching  the 
same,  to  the  President  of  the  Senate,  and  the 
Senators  and  Chancellor  of  our  said  State, 
under  your  seal,  you  distinctly  and  openly 
send,  so  that  you  may  have  the  same  before 
our  said  President,  Senators  and  Chancellor, 
at  the  next  meeting  of  the  Senate,  together 
with  this  writ,  wheresoever  the  same  shall 
then  be,  without  delay,  that  the  record  and 
proceedings  aforesaid  being  inspected,  we  may 
further  do  or  cause  to  be  done,  for  amending 
the  said  error,  what  of  right,  and  according  to 
the  laws  and  customs  of  our  said  State,  ought 
to  be  done.  Witness  John  Lansing,  Junior, 
Esquire,  Chancellor  of  our  State,  at  the  city 
of  New  York,  the  first  day  of  September,  in 
the  thirty-fourth  year  of  our  independence, 
and  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  nine. 

"EDMUND  ELMENDORF,  Clerk. 
"  CJiamplin,  Attorney." 

"  To  our  justices  of  our  Supreme  Court  of 
Judicature  of  the  State  of  New  York,  in  the 
case  of  John  V.  N.  Yates  on  habeas  corpus. 

1.— The  Supreme  Court  was  sitting  from  the  5th 
to  the  17th  February,  during  which  time  the  judges 
did  not  attend  in  the  Court  of  Errors. 

A  copy  of  the  above  order  was  served  on  the  Chief 
Justice,  by  the  clerk  of  the  Senate,  on  the  13th  of 
February. 
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Tested  the  first  day  of  September,  A.  D., 
1809,  and  returnable  before  the  President  of 
the  Senate,  the  Senators  and  Chancellor,  at 
the  next  meeting  of  the  Senate. 

"  EDM.  ELMENDORF,  Clerk. 
"  Champlin,  Att'y. 

'•  The  justices  of  the  Supreme  Court  hum- 
bly certify  and  return  to  the  President  of  the 
Senate,  the  Senators  and  Chancellor,  in  the 
Court  for  the  Trial  of  Impeachments  and  the 
Correction  of  Errors,  that  the  writ  of  error 
hereunto  annexed  was  filed  in  the  clerk's 
office  of  this  court  on  the  12th  day  of  Septem- 
ber last,  by  which  it  was  *commanded  |*34O 
to  the  said  justices  to  return  to  your  honora- 
ble court  the  proceedings  in  the  Supreme 
Court  upon  the  writ  of  habeas  corpus 
awarded  in  the  case  of  John  V.  N. 
Yates :  And  the  said  justices  do  further 
certify  and  return,  that  the  writ  of  supersedeas 
also  hereunto  annexed,  was  filed  in  the  said 
clerk's  office  on  the  28th  day  of  September 
last,  by  which  it  is  declared,  that  the  said  writ 
of  error  improvidently  and  irregiilarly  issued, 
and  by  which  the  said  justices  are  commanded 
to  desist  from  making  any  return  to  the  said 
writ  of  error.  The  said  justices  are  according- 
ly unadvised  what  of  right  ought  to  be  done 
in  the  premises,  as  they  humbly  apprehend 
that  it  appertains  to  your  honorable  court,  and 
not  to  them,  to  determine  whether  the  said 
.writ  of  error  be  valid  and  operative,  notwith- 
standing the  said  writ  of  superseded*,  or  wheth- 
er it  be  null  and  void  by  reason  of  the  said 
supersedeas. 

"If  your  honorable  court  should  adjudge  it 
inoperative,  no  further  return  will  be  required; 
but  if  your  honorable  court  should  adjudge  it 
valid  and  operative,  the  said  justices  are  ready 
to  obey  the  said  writ  of  error,  by  making  a  re- 
turn according  to  the  requisition  thereof.  All 
which  is  humbly  submitted. 

"  JAMES  KENT,  Ch.  Justice." 

"  The  People  of  the  State  of  New  York,  by 
the  grace  of  God,  free  and  independent,  to  our 
justices  of  our  Supreme  Court  of  Judicature, 
greeting:  Whereas,  by  our  certain  writ  of  er- 
ror, tested  on  the  first  day  of  this  present 
month  of  September,  issued  from  and  out  of 
our  Court  of  Chancery  under  the  seal  thereof, 
we  lately  commanded  you,  because,  in  the  rec- 
ord and  proceedings,  and  also  in  the  rendering 
of  judgment  of  and  upon  a  certain  writ  of 
habeas  corpus  returnable  before  you,  whereby 
John  V.  N.  Yates,  in  the  said  writ  named,  was 
brought  before  you,  and  was  afterwards  re- 
manded by  you  to  the  custody  of  the  sheriff  of 
the  City  and  County  of  Alba'ny,  for  a  certain 
contempt  alleged  to  have  been  'Committed  by 
*him  in  our  Court  of  Chancery,  mani-  [*34 1 
fest  error,  as  it  was  said,  had  happened,  to  the 
great  damage  of  the  said  John  V.  N.  Yates, 
as  by  his  complaint  we  had  understood,  and, 
therefore,  being  willing  that  the  error,  if  any 
had  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  said  John  V.  N. 
Yates,  that  if  judgment  thereof  had  been  given, 
that  the  record  and  proceedings  aforesaid,  with 
all  things  touching  the  same,  to  the  President 
of  the  Senate,  the  Senators  and  Chancellor  of 
our  State,  at  the  next  meeting  of  the  Senate, 
together  with  the  said  writ,  you  distinctly  and 
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openly  should  send;  so  that  you  might  have 
the  same  before  the  President,  Senators  and 
Chancellor,  at  the  next  meeting  of  the  Senate, 
together  with  the  said  writ,  wheresoever  the 
same  should  then  be,  without  delay,  so  that 
we  might  further  do,  or  cause  to  be  done,  for 
amending  the  said  error,  what  of  right,  and 
according  to  the  laws  and  customs  of  our  said 
State,  ought  to  be  done.  Nevertheless,  because 
that  writ,  out  of  our  said  Court  of  Chancery, 
improvidently  and  irregularly  issued,  there- 
fore we  command  you,  that  from  sending  the 
records,  proceedings  and  writ  of  error  aforesaid, 
before  our  said  President,  Senators  and  Chan- 
cellor, or  from  making  any  return  to  the  said 
writ  of  error,  you  entirely  desist  and  super- 
sede. Witness  the  Honorable  John  Lansing, 
Junior,  Esquire,  Chancellor  of  our  said  State, 
at  the  city  of  Albany,  the  twenty-seventh  day 
of  September,  in  the  thirty-fourth  year  of  our 
independence.  VAN  INGEN, 

"  Clerk  in  Chancery." 

This  return  having  been  read,  the  court  di- 
rected the  Attorney-General,  on  the  one  side, 
and  the  counsel  of  Mr.  Yates,  on  the  other,  to 
argue  the  preliminary  question,  as  to  the  suf- 
ficiency of  the  return,  whether  the  Chancellor 
had  a  right  to  issue  the  supersedeas,  and  wheth- 
er the  same  was  not  null  and  void  ;  and  Thurs- 
day, the  23d  of  February,  was  assigned  for 
hearing  the  argument. 

34:2*]  *Mr.jRodman,foT  the  plaintiff  in  error. 
It  was  out  of  the  jurisdiction  of  the  Chancellor 
to  issue  a  supersedes.  If  this  was  a  case  in 
which  no  writ  of  error  would  lie,  it  belonged 
to  this  court  alone  to  decide  on  that  point.  A 
writ  of  error  is  a  matter  of  right,  and  the 
Chancellor  is  bound  to  issue  it,  when  demand- 
ed. He  can  only  have  a  right  to  supersede, 
where  he  has  a  discretion  to  grant  the  writ  or 
not.  By  the  first  section  of  the  act  (sess.  24, 
ch.  25),  "  writs  of  error,  in  all  civil  cases,  and 
in  criminal  cases,  not  capital,  are  considered 
as  writs  of  right,  and  issue,  of  course,  subject 
to  the  regulation  prescribed  by  law."  By  the 
fourth  section  of  the  same  act,  it  is  provided, 
that  "  no  writ  of  error  issue,  to  remove  a 
judgment,  out  of  the  Supreme  Court,  unless 
the  party  applying  for  it  shall  deliver  to  the 
officer,  whose  duty  it  is  to  issue  it.  a  certificate 
of  a  counselor  of  the  Supreme  Court,  that  he 
has  examined  the  record,  and  that,  in  his 
opinion,  there  is  error  in  substance  therein." 
The  language  of  the  act  is  imperative  ;  and, 
on  presenting  the  requisite  certificate,  the  clerk 
in  chancery  has  no  discretion,  but  must  grant 
the  writ  to  the  party  applying. 

In  the  case  of  Crodtt/,  Mayor  of  London  (3 
Wils.,  188,  193),  Lord  Chief  Justice  De  Grey 
said,  that  "  in  all  cases,  except  treason  and 
felony,  a  writ  of  error  is  grantable  of  right." 
So,  in  the  case  of  The  Queen  v.  Paly  el.  al.  (2 
Salk.,  503,  504).  ten  of  the  judges  held  that 
the  queen  could  not  deny  a  writ  of  error  ;  but 
it  was  grantable  ex  debito  ji/ntitiai, except  only  in 
treason  or  felony.  Baron  Comyns  (2  Corn. 
Dig.,  Chancery,  4  E)  states  all  the  cases  on 
the  subject ;  but  there  are  none  to  support  tin; 
iupemedeas  in  the  present  case.  The  Court  of 
Chancery  will  not  supersede  a  writ  of  replevin 
issued  out  of  chancery,  unless  a  fraudulent 
use  is  made  of  it  (2  Atk.,  237);  nor  can  it  su- 
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persede    or  quash    a  writ    after  its    return  (3 

Atk.,  479);  nor  will    it    supersede  a    special 

original,  because    it  has  been    altered  by  the 

I  plaintiff's  attorney,  with  leave  of  the  cursitor, 

!  and  resealed  ;  for  that  is  the  course  of    the 

S  office.     (3  Atk.,  595.)    In   the  case  of  Harts- 

I  fiorne  v.  Sleght  (3  Johns.    Rep. ,  554,  556)  the 

j  Chancellor  was  of  opinion  *that  a  writ[*343 

I  of  error  was    a  writ  of    right,  and  issued  of 

course,  subject  to  the  statutory  restraint,  as  to 

a  certificate  of  counsel ;  and,  in  that  case,  this 

court  quashed  the  writ  of  error,  because  it  had 

improvidently  issued. 

The  case  of  Tlie  King  v.  The  Dean  and  Chap- 
ter of  Dublin  (1  Str.,  536)  shows  that  the  court 
of  appellate  jurisdiction  is  the  only  court  to  de- 
cide on  its  jurisdiction  ;  and  the  writ  of  error 
must  be  returned,  in  order  that  it  may  decide 
whether  to  quash  the  writ  or  not.  A  contrary 
doctrine  would  subject  the  jurisdiction  of  this 
court  to  the  will  of  the  Court  of  Chancery. 

In  the  case  of  Lloyd  v.  Skutt  (Doug.,*  351, 
and  note  353)  it  was  held  that  a  writ  of  error, 
from  the  Court  of  King's  Bench  to  the  Court 
of  Exchequer,  could  not  be  quashed  in  the  K. 
B.,  but  that  application  should  be  made  either 
to  the  court  from  whence  it  issued,  or  the 
court  to  which  it  was  returnable  :  and  on  ap- 
plication to  the  Court  of  Chancery,  it  refused 
to  entertain  the  question. 

The  circumstances  of  the  case  of  The  Lessee 
of  Lawler  v.  Murray  (1  Schoales  &  Lef roy,  75) 
are  peculiar.  A  writ  grounded  OP  the  statute 
of  Westm.,  2,  ch.  31,  commanding  the  justices 
of  the  K.  B.  to  affix  their  seal  to  bills  of  ex- 
ceptions, was  made  out  and  issued  by  the  cur- 
sitor, and  which  was  obeyed  by  the  judges. 
Afterwards,  and  before  the  return  of  the  writ, 
the  Lord  Chancellor,  being  informed  of  the 
proceedings,  was  of  opinion  that  the  writ  is- 
sued irnprovidently,  and  ought  to  be  supersed- 
ed :  that  it  was  a  case,  in  which  special  appli- 
cation must  be  made  to  the  person  holding  the 
great  seal,  and  that  it  was  not  to  be  issued  by 
the  cursitor,  as  a  writ  of  course.  It  came, 
therefore,  within  the  distinction  1  have  laid 
i  down,  between  writs  of  error  which  are  grant- 
j  able  of  common  right,  and  of  course,  and  such 
I  as  are  to  be  obtained  only  by  special  applica- 
tion. 

The  statute  of  Westminster  (2,  ch.  13  ;  Edw. 
I.,  ch.  24,)  provided,  that  where  a  case  arose 
requiring  a  remedy,  and  no  precedent  of  a  writ 
could  be  found,  the  clerks  in  *chancery  [*344 
should  agree  in  forming  a  new  one ;  and  if 
they  could  not  agree,  it  should  be  adjourned 
to  the  next  Parliament.  It  wax  not  the  duty 
or  business  of  the  Chancellor  to  frame  writs. 

It  was  the  opinion  of  Lord  Keener  North 
that  where  a  writ  of  error  was  issued  improvi- 
dently, the  proper  remedy  was  bv  injunc- 
tion, not  a  nupersedffu.  (1  Harr.  Ch.  Pr.,  p. 
7,  9.) 

It  is  a  general  rule  that  exceptions  to  writs 
must  be  made  in  the  court  to  which  they  are 
returnable. 

.\fr.  Van  Vechten,  Attorney-General,  contra. 
I  shall  endeavor  to  show  :  i.  That,  in  strict- 
ness, no  writ  can  issue,  without  an  order  for 
that  purpose.  2.  That  if  a  writ  is  improper- 
ly or  Hurreptitioualv  obtained,  or  has  issued 
improvidently,  it  is  in  the  power  of  the  Chan- 
cellor to  .supersede  it.  This  doctrine  does  not, 
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in  the  least,  impair  the  rights  of  the  citizens  ; 
but  is  essential  to  the  maintenance  of  order  in 
the  administration  of  justice. 

1.  Every  court  has  necessarily  a  control  over 
its  own  process.  It  prescribes  the  forms  of 
process  ;  and  if  no  form  is  already  established 
to  afford  the  proper  remedy,  then  a  new  writ 
must  be  devised,  and  cannot  issue  without  the 
sanction  of  the  court.  It  is  the  court  out  of 
which  the  process  is  to  issue  that  must  decide 
on  the  form  of  the  writ,  and  whether  it  is 
proper  to  be  issued.  A  clerk  is  a  mere  minis- 
terial officer  of  the  court,  appointed  by  the 
Chancellor  himself,  and  subject  to  his  direc- 
tion in  all  cases. 

It  is  reasonable  and  fit  that  the  court  should 
have  the  power  to  prevent  and  to  correct  any 
abuse  of  its  process.  Is  a  clerk,  then,  to 
be  the  sole  judge  when  it  is  proper  that  a  writ 
should  issue,  or  to  decide  whether  the  pre- 
requisites of  the  statute  have  been  complied 
with  by  the  party  who  applies  for  the  writ  ? 

The  original  business  of  the  Court  of  Chan- 
cery was  to  devise  writs,  and  to  afford  specific 
relief  in  cases  not  provided  for.  (2  Inst.,  255  ; 
3  Bl.  Com.,  48,  49,  51.)  It  is  true  some  of  the 
duties  originally  performed  by  the  Chancellor 
345*]  have  been  delegated  to  clerks;  *but  this 
does  not  take  away  the  right  of  the  Chancellor, 
whenever  he  sees  fit,  to  perform  these  duties  in 
person,  and  to  decide  on  the  propriety  of 
granting  writs.  The  Chancellor,  in  England, 
was  constituted  by  the  delivery  of  the  great 
seal  into  his  custody  ;  and  to  him  belonged  the 
right  of  affixing  the  seal  to  all  patents,  writs, 
<fec.  (1  Harr.  Ch.  Pr.,  3-15  ;  4  Inst.,  87,  88.) 
It  is  the  implication  of  law  that  all  writs  are 
devised  and  issued  by  the  Chancellor.  Who 
was  to  f ra'me  these  writs,  or  settle  the  form  of 
them?  The  register  shows  that  certain  forms 
had  been  provided  and  established,  by  which 
the  clerks  were  to  be  governed.  Who  is  to 
decide  whether  a  writ  is  conformable  to  the 
register  or  not  ?  Not  the  party,  but  the  Chan- 
•  cellor. 

Whenever  application  is  made  for  a  writ  of 
error,  three  things  are  to  be  decided  :  1. 
Whether  the  application  is  well  founded.  2. 
Whether  a  writ  ought  to  issue.  3.  What  shall 
be  the  form  of  the  writ.  These  questions,  by 
implication  of  law,  are  to  be  decided  by  the 
Chancellor  before  the  writ  can  issue.  It  is 
true  that  in  ordinary  cases  these  questions  are 
not  made,  because  the  opinion  of  the  court  is 
well  known  and  understood.  The  case  of 
Lawler  v.  Murray  shows  that  new  writs  can- 
not be  made  out  by  the  cursitor.  In  particular 
cases,  where  there  is  no  prescribed  form  of  a 
writ,  it  cannot  be  issued  until  it  is  settled  and 
approved  by  the  Chancellor.  When  it  is  once 
framed  it  is  entered  in  the  register,  and  serves 
for  a  precedent.  But  the  Chancellor  cannot 
decide  on  the  form  of  the  writ  to  be  issued,  in 
a  new  case,  if  a  clerk  may,  without  his  knowl- 
edge, or  against  his  will,  put  the  seal  of  the 
court  to  any  writ  that  is  presented  to  him.  It 
seems,  then,  that  where  a  writ  has  been  irregu- 
larly and  improvidently  issued  by  the  clerk,  it 
is  in  the  power  of  the  Chancellor,  and  it  is  his 
duty  to  quash  it,  if  it  has  not  been  actually  de- 
livered out,  or,  if  it  has  not  been  actually  re- 
turned to  the  court  into  which  it  is  made  re- 
turnable, to  supersede  it. 

148 


*It  is  said  that  a  writ  of  error  is  a  [*34O 
writ  of  right  in  civil  cases  and  in  criminal 
cases  not  capital.  True,  it  is  a  writ  of  right  in 
every  case  in  which  a  writ  of  error  lies,  or  in 
which  it  is  right  and  proper  to  issue  by  law. 
But  is  the  clerk  to  be  allowed  to  put  the  seal 
of  the  court  to  every  writ  which  a  party  may 
present  to  him  ?  Suppose  the  writ  presented  is 
directed  to  a  justice's  court,  or  to  a  court  of 
common  pleas,  and  made  returnable  to  this 
court.  Are  writs  of  error,  in  such  and  similar 
cases,  to  be  issued  of  course  by  the  clerk  ?  Is 
he  bound  by  the  statute  to  grant  them  ?  The 
doctrine  contended  for  by  the  other  side  may 
lead  to  great  abuse,  and  produce  serious  in- 
conveniences. Writs  of  error  may  be  issued 
in  every  case  in  which  the  parties  may  de- 
mand them,  and  all  proceedings  must  be  stayed 
until  this  court  decides,  on  the  return,  whether 
they  ought  to  have  issued. 

The  act  declares  that  writs  of  error  in  all 
civil  cases,  and  in  criminal  cases  not  capital, 
shall  be  considered  as  writs  of  right,  and  issue 
of  course,  subject  to  the  regulations  prescribed 
by  law.  Now  what  are  the  regulations  to 
which  the  statute  refers  ?  Not  those  contained 
in  the  subsequent  part  of  the  act ;  but  the 
regulations  established  by  long  existing  usage, 
and  the  practice  of  courts  on  the  subject,  as 
has  been  stated. 

Again,  by  the  Act  of  the  23d  of  February, 
1802  (sess.  25,  ch.  15),  it  is  declared  that  all 
process  to  be  issued  out  of  the  Court  of  Chan- 
cery shall  be  under  the  seal  thereof,  "  and  shall 
be  in  such  form  as  the  said  court  shall  from 
time  to  time  establish,  expressive  of  the  design 
or  end  for  which  the  same  shall  issue."  It 
seems  to  follow,  by  necessary  implication,  that 
no  writ  can  issue  but  in  the  form  devised  by 
the  Chancellor.  Unless,  then,  it  is  shown  that 
the  Chancellor  had  prescribed  or  adopted  a 
form,  in  this  case,  he  had  a  right  to  stop  the 
writ  before  it  reached  this  court. 

*Anciently,  the  governor  of  the  State,  [*34  7 
who  was,  exoffido.  Chancellor,  had  the  custody 
of  the  seals  ;  but  by  the  Act  of  the  6th  of  April, 
1790,  re-enacted  the  3d  of  April,  1801  (sess.  24, 
ch.  133),  the  seals  of  the  Court  of  Chancery 
are  placed  under  the  direction  of  the  Chan- 
cellor, who  is  to  cause  them  to  be  deposited  in 
such  places  as  he  shall  deem  most  convenient 
for  the  administration  of  justice. 

We  are  told  that  if  the  doctrine  for  which 
we  contend  is  to  prevail,  it  will  be  placing  the 
Court  of  Chancery  above  this  court ;  it  will 
enable  the  Chancellor  to  abridge  and  control 
the  jurisdiction  of  this  court.  But  if  he  abuses 
his  power  in  this  respect,  he  is  responsible,  and 
amenable  to  punishment.  It  does  not  follow 
that  because  the  Chancellor  may  possibly  re- 
fuse a  writ,  that  no  application  is  to  be  made 
to  him  for  it.  Because  this  court  has  power, 
by  the  constitution,  to  correct  the  errors  of 
the  Court  of  Chancery,  and  of  the  Supreme 
Court,  it  does  not  follow  that  it  is  to  exercise 
that  power  in  every  case  which  maybe  brought 
before  them,  in  any  manner  the  party  pleases. 
It  should  appear  that  the  case  comes  before 
the  court  regularly,  according  to  the  establish- 
ed rules  and  course  of  proceeding,  and  on  a 
writ  regularly  and  duly  obtained. 

The  cases  which  have  been  cited  go  no  fur- 
ther than  to  show  that  writs  of  error,  in  civil 

JOHNS.  REP.,  6. 


1810 


YATES  v.  THE  PEOPLE. 


347 


cases,  are  writs  of  right,  and  grantable  ex  deb- 1 
ito  justitice,  not  ex  gratia.     But  the  question  ! 
again  recurs,  in  what  case  is  it  a  writ  of  right  ? 
Is  it  a  proper  case  for  a  writ  of  error  to  issue  ?  \ 

The  doctrine  I  contend  for  is  this — that 
before  the  process  is  returned  into  the  court  to 
which  it  is  made  returnable,  the  court  from  ! 
which  it  issued  may  quash  it,  or  stop  it  by  a 
superseded*,  or  an  injunction.  After  it  is  re- 
turned, application  must  be  made  to  the  court 
to  which  it  is  returned  to  quash  it. 
348*]  *Though  a  superitedeas  cannot  issue 
to  the  court  to  which  the  writ  of  error  is  re- 
turnable, it  does  not.  follow  that  it  may  not  be 
directed  to  the  court  to  which  the  writ  was  di- 
rected, and  who  are  required  to  obey  it.  The 
power  that  can  command  obedience  may  dis- 
pense with  that  obedience,  and  revoke  its  com- 
mand before  it  has  been  executed. 

Mr.  T.  A.  Emmett,  in  reply.    This  is  a  ques- 
tion of  great  importance,  though  not  of  diffi- 
cult solution.     It  is  a  contest    between   the 
powers  of  a  branch  of  the  judiciary  and  the 
rights  of    the  citizen,   and  if  there  be  any 
doubt  the  latter  ought  to  prevail.  Much  of  the 
argument  of  the  Attorney-General  turns  on  the 
point  whether  this   was  a  formed  writ.     He  i 
supposes  there  was  something  for  the  Chancel-  | 
lor  to  devise  and  form.     But  the  writ  is  in  the  i 
common  and  ordinary  form  of  a  writ  of  error, 
as  the  same  is  used  every  day.  It  is,  then,  to  be  j 
found  in  the  register,  and  requires  no  judicial 
power  to  mould  or  frame  it.  It  is  in  the  power  j 
and  is  the  duty  of  the  Chancellor  to  devise 
new   writs   for  the  benefit  of  suitors.     If  a 
suitor,   through   ignorance,   asks   for  a  writ  { 
which  does  not  suit  his  case,  it  is  not,  there-  i 
fore,  to  be  denied  him  ;  but  it  must  be  left  to 
the  court  to  which  it  is  returned  to  decide  on  ' 
its  fitness.    The  writ  is,  then,  ex  debitojustitue,  , 
due   to  the  suitor,  and  issues  as  matter  of  j 
course. 

That  a  writ  of  right,  issuing  by  law,  as  ! 
matter  of  course,  should  be  under  the  control 
of  the  Court  of  Chancery,  who  may  abridge 
or  deny  this  right,  cannot  be  law.  What  is  , 
due  of  course,  must  issue  of  course.  The 
statute  makes  a  distinction  between  writs  of 
right  and  writs  of  grace  ;  the  latter  are  to  be 
obtained  by  a  petition  or  application  to  the 
Chancellor,  thereby  necessarily  implying  that 
the  former  are  to  be  granted  without  any  such 
application.  The  course  and  practice  of  the 
Court  of  Chancery  in  England,  though  not 
binding  here,  is  to  be  regarded.  Not  a  case  can 
34f)*]  be  found,  nor  even  an  intimation  *that 
the  Court  of  Chancery  in  England  ever  re- 
fused, or  required  a  special  application  for  a 
writ  which  issues  of  course. 

In  the  absence  of  all  precedent,  we  must  re- 
sort to  principle.  It  is  said  every  court  must 
have  control  over  its  own  process.  True,  but 
is  a  writ  of  error  returnable  into  this  court 
the  process  of  the  Court  of  Chancery  or  of 
this  court  ?  I  contend  that  a  writ  of  error  di- 
rected to  the  Supreme  Court,  and  made  return- 
able here,  is  the  process  of  this  court,  and  no 
other  court  or  power  can  control  or  stop  it. 

Again,  as  to  the  issuing  this  writ,  the  Court 
of  Chancery  has  been  considered  by  the  Attor- 
ney-General as  a  court.  But  in  regard  to  tin- 
issuing  of  writs  of  error,  it  is  a  mere  offi<-inn 
hretium — a  mere  ministerial  office  of  this 
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court.  Though  I  admit  that  in  regard  to  writs 
which  do  not  issue  of  course,  but  on  petition, 
the  chancery  must  be  considered  as  a  court 
having  jurisdiction. 

Some  writers  have  considered  the  officina 
brerium  as  a  part  of  the  common  law  jurisdic- 
tion of  the  Court  of  Chancery  in  England. 
But  in  this  State  the  Court  of*  Chancery  is  a 
mere  court  of  equity,  without  any  common 
law  jurisdiction  whatever.  It  is  true  that  the 
offlcina  brevium  has  been  left,  by  statute,  to  the 
Court  of  Chancery  ;  but,  in  this  respect,  the 
court  has  no  power  but  what  is  conferred  by 
statute.  It  has  no  discretion  whatever  in  regard 
to  issuing  writs  of  right. 

In  the  case  of  Hartehorne  v.  Sleght  (3  Johns. 
Rep.,  554,  556)  the  Chancellor  said,  "a  writ 
of  error  is  a  writ  of  right,  and  issues  of  course 
at  the  instance  of  the  party  conforming  to  the 
statutory  restraint,  which  requires  the  certifi- 
cate of  counsel,  as  a  prerequisite  to  its  issuing." 
There  is  nothing  that  can  restrain  the  issuing 
of  a  writ  of  error  but  the  statutory  prerequi- 
site. If  the  right  be  abused,  or  wrested,  for  the 
purposes  of  vexation,  or  oppression,  it  is  this 
court,  possessing  jurisdiction  of  the  cause 
which  is  to  quash  the  writ.  If  any  person 
should  be  so  foolish  *as  to  take  out  a  [*3oO 
bad  writ,  he  must  pay  the  costs.  It  will  be 
found  in  the  Year  Books  that  an  objection  was 
frequently  made  in  the  courts  to  which  writs 
were  returnable  that  were  not  conformable  to 
the  register. 

Even  if  the  writ  had  been  obtained  without 
a  certificate  of  counsel,  it  could  not  be  stopped 
by  the  Court  of  Chancery  ;  but  it  belongs  to 
this  court  to  quash  it,  with,  costs.  The  statute 
which  requires  the  certificate  of  counsel  does 
not  give  to  the  Court  of  Chancery  the  power 
to  stop  or  quash  the  writ  issued  without  such 
prerequisite,  but  inflicts  a  penalty  on  the  offi- 
cer issuing  it. 

As  to  the  Act  of  1802  (sess.  25,  ch.  15),  the 
8th  section  speaks  of  the  process  of  the  Court 
of  Chancery.  Is  a  writ  of  error  the  process  of 
that  court  ?  If  it  is,  then  it  must,  according  to 
the  same  section  of  the  act,  be  directed  to  the 
sheriff  of  the  county  where  it  is  to  be  execut- 
ed. But  a  writ  of  error  being  directed  to  the 
Supreme  Court,  and  returnable  here,  must  be 
deemed  the  process  of  this  court.  By  the 
constitution,  the  Court  of  Chancery  is  a  court 
of  equity  only,  and  can  have  jurisdiction  for 
no  other  purpose. 

As  to  the  supposed  applications  for  writs  of 
error,  in  cases  where,  by  law,  they  do  not  lie, 
such  writs  arc  to  be  treated  by  every  person  as 
perfect  nullities,  and  wholly  disregarded. 

No  inconvenience  can  result  from  the  doc 
trine  for  which  we  contend,  that  this  court 
shall  decide  whether  the  writs  returnable  here 
are  erroneous  or  not  ;  but  much  inconvenience 
and  injury  may  result  from  a  contrary  doc- 
trine. It  "would  place  the  Court  of  Chancery 
above  this  court  ;  for  if  it  can  refuse,  or 
quash,  or  supersede  writs  of  t-rror.  it  can  pre- 
vent this  court  from  exercising  its  constitu- 
tional jurisdiction,  anil  will  itself  become,  in 
effect,  the  Court  of  Errors. 

A  court  which  has  no  right  to  refuse  a  writ 
when  demanded,  has  no  right  to  supersede  it. 
A  writ  of  right,  after  it  has  once  issued,  can- 
not be  controlled  in  any  manner,  *ex-  [*3/>  1 
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cept  by  the  court  to  which  it  is  made  return- 
able. Not  a  case  is  to  be  found  in  the  English 
books  in  which  the  Chancellor,  in  England, 
has  superseded  a  writ  of  error  returnable  into 
another  or  higher  court.  The  case  of  The  King 
v.  The  Dean  and  Chapter  of  Dublin  (1  Str., 
536),  was  on  a  writ  of  error  from  the  K.  B.  in 
Ireland,  and  it  was  decided  that  a  writ  of 
error  would  not  lie  on  the  award  of  a  peremp- 
tory mandamus.  In  the  case  of  The  King  v. 
Hearle  (1  Str  ,  625,  628  ;  3  Bro.  P.  C.,  178  ;  2 
Bro.  P.  C.,  554),  which  was  also  a  case  of 
mandamus,  it  was  decided  on  error,  in  Parlia- 
ment, that  a  writ  of  error  would  not  lie,  and 
the  writ  was  quashed.  Had  the  court,  from 
which  the  writ  of  mandamus  issued,  thought 
they  had  the  power  to  supersede  it,  they  would 
certainly  have  exercised  the  right,  and  have 
stopped  the  writ. 

In  the  case  of  Lloyd  v.  Skutt  (Doug.,  351), 
Lord  Mansfield  gave  no  opinion  on  this  ques- 
tion ;  he  intimated  that  application  to  quash 
the  writ  must  be  made  either  to  the  Court  of 
Chancery,  from  whence  it  issued,  or  to  the 
Court  of  Exchequer,  where  it  was  returnable. 
It  appears,  from  a  note  of  the  reporter,  that 
application  was,  afterwards,  made  to  the  Court 
of  Chancery,  who  refused  to  entertain  the 
question,  thereby  expressing  very  strongly  the 
opinion  that  the  Court  of  Chancery  had  no  ju- 
risdiction in  the  case.  Yet  the  English  Chan- 
cellor has  higher  powers  and  prerogatives  than 
the  Chancellor  of  this  State. 

The  case  of  The  Queen  v.  Paty  etal.  (2  Salk., 
503;  2  Ld.  Raym.,  1105,  8.  C.)  arose  on  a  ha- 
beas corpus,  and  is  analogous  to  the  present.  If 
the  Court  of  Chancery  had  jurisdiction  in  that 
case,  how  came  it  to  be  referred  to  the  decision 
of  the  twelve  judges  ?  Supposing  the  Chan- 
cellor to  have  had  jurisdiction,  such  a  pro- 
ceeding would  have  been  a  flagrant  violation 
of  his  powers ;  and  the  high  and  noble  lord 
who  presided  in  that  court,  had  he  supposed 
his  rights  to  have  been  invaded,  would  never 
have  submitted  to  the  violation  in  silence.  Ten 
of  the  judges  were  of  opinion  that  the  queen 
could  not  deny  the  writ  of  error,  but  that  it 
was  grantable,  ex  debito  justifies,  except  only  in 
352*]  treason  or  felony  ;  *and  Lord  Chief 
Justice  De  Grey  was  of  the  same  opinion  in 
Bra**  Crosby's  case  (3  Wils.,  183,  188). 

The  case  of  the  Lessee  of  Lawler  v.  Murray 
has  been  cited  as  an  authority  to  support  the 
power  of  the  Chancellor  to  grant  a  siipersedeas, 
on  the  ground  that  he  has  power  to  frame  new 
writs,  and  must,  therefore,  decide  on  the  form 
of  them.  But  to  make  that  case  applicable  it 
must  appear  that  the  writ  issued  out  in  the 
present  case  was  a  new  writ.  In  the  one  cited 
it  was  a  formed  writ,  issuing  at  the  discretion 
of  the  king  or  his  representative,  and  not  of 
course  ;  for  it  was  a  mandatory  writ,  which 
the  king,  in  his  prerogative,  may  grant  or  not ; 
and  it  is  to  be  observed  that  the  writ  was  re- 
turnable back  to  the  Court  of  Chancery,  from 
whence  it  issued,  so  that  there  is  no  analogy 
in  the  two  cases.  Lord  Redesdale  merely  says 
it  was  not  issued  by  the  proper  officer,  for,  be- 
ing a  mandatory  or  prerogative  writ,  it  should 
have  been  issued  by  the  clerk  of  the  crown, 
and  not  by  the  cursitor.  I  challenge  the  learn- 
ed counsel  to  produce  a  case  in  which  the 
Chancellor  in  England  has  superseded  a  writ 
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of  error  returnable  to  the  House  of  Lords  or 
the  Exchequer.  Comyns  (Dig.,  tit.  Chancery, 
4,  Q)  has  been  cited  to  this  point.  The  author- 
ity referred  to  by  Comyns  is  Fitzherbert's  Nat. 
Brev.,  239,  a;  but  the  writ  in  Fitzherbcrt  is  a 
super  sedeas  to  an  execution,  and  directed  to  an 
inferior  court.  It  is  true  there  are  old  cases  to 
be  found  in  Brooke's  Abridgment  (tit.  Super- 
sed.,  pi.  5)  of  writs  of  supersedeas  to  execu- 
tions, issued  by  the  Chancellor  to  the  Court  of 
King's  Bench,  but  they  were  considered,  at  the 
time,  as  improper. 

A  court  not  superior  to  another  court  can- 
not command  that  other  court  not  fo  proceed  ; 
for,  suppose  the  Supreme  Court  had  returned 
the  writ  of  error,  notwithstanding  the  super- 
sedeas,  could  the  Chancellor  have  punished  the 
judges  for  disobedience  to  his  writ  ?  A  power 
to  command  implies-a  power  to  enforce  obedi- 
ence. Lord  Keeper  North  felt  this  difficultv 
when  he  said  he  *would  enjoin  the  [*353 
parties  ;  for  he  might  bring  his  power  to  bear 
on  them,  though  not  on  the  judges  of  the 
Court  of  K.  B. 

The  present  question  is  new  and  extraordi- 
nary, and  if  decided  against  us  it  can  never  be 
again  inquired  into,  and  the  Supreme  Court 
will  be  bound  to  obey  a  supersedeas  of  the 
Court  of  Chancery.  No  writ  of  error  can  ever 
be  obtained  but  at  the  pleasure  of  the  Chancel- 
lor. This  court  cannot  interfere,  for  it  can 
decide  only  on  cases  brought  before  it  on  a 
return  to  a  writ  of  error.  It  cannot  decide  on 
the  question  of  improvidence  alleged  as  to  the 
issuing  of  the  writ.  And  it  cannot  now  look 
beyond  the  writ  and  return  to  any  extraneous 
facts,  relative  to  the  issuing  of  the  writ  of 
error.  It  follows,  then,  that  the  Chancellor 
must  remain  in  the  uncontrolled  exercise  of 
his  discretion,  without  any  remedy  against 
him,  except  that  high  and  awful  remedy  to 
courts  of  justice  provided  by  the  constitution. 
He  must  become  altogether  impregnable  ;  and 
there  will  be  no  means  of  approaching  the 
Court  of  Chancery  or  questioning  its  adjudi- 
cations. 

As  to  the  irregularity  supposed,  of  the  name 
of  a  solicitor  used  to  a  writ  of  error  without 
his  consent,  it  may  be  answered  that  a  solicit- 
or's name  is  not  essential,  and  may  be  reject- 
ed as  surplusage,  for  the  party  may  obtain 
the  writ  in  proper  person.  Having  once  ob- 
tained a  writ  returnable  here,  he  has  a  right  to 
be  heard  in  this  court,  and  no  other  power  can 
stop  him.  The  only  prerequisite  is  a  certifi- 
cate of  counsel,  and  if  that  is  wanting  "this 
court,  on  affidavit  of  the  fact,  may  quash  the 
writ. 

[February  27.]  THE  CHANCELLOR.  I  have, 
on  a  former  occasion,  remarked  that  this  case 
comes  before  the  court  under  a  very  peculiar 
aspect.  In  its  form  it  is  presented  as  intended 
to  correct  an  error  of  the  Supreme  Court,  In 
substance  it  is  calculated  to  correct  *au  [*354 
error  of  the  Court  of  Chancery.  The  writ  of 
error  which  presents  the  point  on  which  the 
decision  of  this  court  is  required  adds  another 
unusual  feature,  as  associated  with  its  pro- 
fessed and  real  object,  for  it  is  returnable  be- 
fore the  President  of  the  Senate,  the  Senators 
and  Chancellor. 

The  constitution,  in  its  32d  article,  pre- 
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scribes  the  mode  to  be  observed  in  correcting 
the  errors  of  the  Court  of  Chancery  and  of  the 
Supreme  Court;  it  is,  as  detached  from  the 
sentences  preceding  it  in  this  same  section, 
which  have  no  connection  with  this  subject, 
expressed  in  the  following  words:  "When 
an  appeal  from  a  decree  in  equity  shall  be 
heard,  the  Chancellor  shall  inform  the  court  of 
the  reasons  of  his  decree,  but  shall  not  have  a 
voice  in  the  tinal  sentence  ;  and  if  the  cause  be 
brought  up  by  a  writ  of  error,  on  a  question  of 
law.  on  a  judgment  in  the  Supreme  Court,  the 
judges  of  the  court  shall  assign  the  reasons  of 
such  their  judgment,  but  shall  not  have  a 
voice  for  its  affirmance  or  reversal." 

As  this  case  is  not  brought  up  by  a  writ  of 
error  on  a  question  of  law,  on  a  judgment  in 
the  Supreme  Court,  I  think  neither  the  letter 
or  spirit  of  the  constitution  preclude  the 
judges  of  that  court  from  being  considered  as 
members  of  this  ;  and  I  much  regret  that  any 
considerations  of  delicacy  have  prevented  them 
from  mingling  their  opinions  on  an  occasion 
which,  from  its  attendant  circumstances  only, 
is  become  important  to  the  due  administration 
of  justice,  and  which,  from  its  technical  nat- 
ure, renders  the  aid  of  professional  and  official 
information  highly  desirable. 

These  remarks  apply  with  greater  force  to 
the  Court  of  Chancery,  as  to  this  case ;  for  as 
to  that  court,  the  power  of  revision  in  this  is, 
by  the  constitution,  limited  to  an  appeal  from 
a  decree  in  equity  ;  so  that  the  constitutional 
provision  applies"  to  the  judicial  officers  of  an- 
other court ;  and  without  the  explanation  con- 
tained in  the  act  instituting  this  court,  which 
355*]  in  the  8th  section  (1  Laws  of  *N.  Y., 
sess.  24,  ch.  10,  p.  185)  extends  the  power  of 
revision  to  "  any  sentence,  judgment,  decree, 
or  order,"  it  might  involve  a  doubt  whether 
any  proceedings  of  the  Court  of  Chancery 
could  be  reviewed  here,  but  on  a  final  decree ; 
for  this  word  "decree"  is  used  as  a  correla- 
tive of  judgment,  and,  in  technical  language, 
without  any  adjunct  exclusively  applied  to 
designate  a  final  decree  ;  so  in  its  7th  section 
(1  Laws  of  N.  Y.,  p.  184),  the  act  directs  that 
the  party  against  whom  any  judgment  hath 
been,  or  may  hereafter  be  given  in  the  Su- 
preme Court,  may  sue  a  writ  of  error  out  of 
chancery,  returnable  in  this  court.  In  this 
there  is  no  amplification  of  this  constitutional 
provision,  and  it  is  simply  confined  to  a  judg- 
ment. In  the  present  case,  there  is  no  judg- 
ment, but  merely  an  award  of  the  Supreme 
Court  of  a  recornmitment  on  a  hiibea*  corpus  ; 
this  will  appear  from  the  record  now  deposit- 
ed with  the  clerk  of  this  court,  to  be  received 
or  rejected,  as  the  point  may  be  determined. 
As  it  is  here,  and  brought  here  by  the  act  of 
this  court,  though  in  so  questionable  a  shape, 
I  confess,  and,  with  much  concern,  I  say,  I 
know  not  whether  I  am  to  treat  it  as  here  or 
not ;  that  is,  however,  for  the  consideration  of 
the  court. 

As  the  course  of  these  proceedings  have  con- 
stituted me  a  judge  of  this  court,  I  mean  to 
avail  myself  of  that  character  to  consider  this 
case  as  such,  and  to  place  such  points  before 
this  court  as  appear  to  me  to  arise  out  of  a  just 
view  of  the  subject. 

In  doing  this,  I  shall,  in  the  first  place,  re- 
quest the  attention  of  the  court  to  the  case 
JOHNS.  HKP..  6. 


which  I  had  the  honor  to  read  at  the  opening 
of  the  argument.  I  shall  read  it  as  the  report 
of  a  case  adjudged  in  the  Court  of  Chancery. 
I  shall  read  it  because  it  contains  my  reasons 
for  granting  the  superseded*.  I  shall  read  it  to 
give  the  court  the  information  the  constitution 
intended  it  should  possess  ;  and,  last  of  all,  I 
mean  to  be  distinctly  understood  that  I  shall 
read  it  because  it  has  been  said  that  I  have  no 
right  to  read  it.  I  state  it  in  this  manner,  be- 
cause *I  intend  it  as  a  deliberate  asser-  [*35O 
tion  of  my  right  to  read  it ;  and  that  if  it  is 
still  doubted,  that  it  may  receive  a  previous 
discussion,  and  not  perpjex  the  decision  of  the 
i  case  now  before  the  court. 

[Here  the  Chancellor  read  a  printed  report 
of  the  case  Ex-parte  Yates,  which  contained 
the  proceedings  and  opinion  delivered  in  the 
Court  of  Chancery.] 

If  these  reasons  are  to  be  attended  to ;  if 
they  form  part  of  the  matter  on  which  this 
court  are  to  pronounce  judicially,  the  cause  of 
the  irregularity  upon  which  the  Court  of  Chan- 
cery acted  fully  and  fairly  appears  from  the 
report;  for  it  contains  not  only  its  opinion, 
but  the  st.  te  of  the  case,  embracing  all  the 
evidence  from  which  it  inferred  that  the  writ 
of  error  had  issued  irregularly ;  and  if  this 
court  deem  it  proper  not  only  to  examine  the 
correctness  of  the  principles  which  have  gov- 
erned the  opinion  of  the  Court  of  Chancery, 
but  the  evidence  on  which  it  acted,  both  are 
placed  before  the  court  in  their  whole  extent. 

The  Attorney-General,  and  the  counsel  for 
Mr.  Yates,  in  discussing  this  subject,  have 
confined  themselves,  in  argument,  to  the  con- 
sideration of  the  powers  of  the  court  general- 
ly, as  to  granting  a  tupersedean  to  a  writ  of 
error,  and  not  to  the  reasons  which  influenced 
the  court  in  this  particular  case. 

The  question,  therefore,  devested  of  all  the 
irrelevant  matter  with  which  it  has  been 
enveloped,  is  narrowed  to  a  very  simple 
point: 

Whether  the  Court  of  Chancery  can.  in  any 
case,  supersede  a  writ  of  error  ? 

In  this  point  of  view,  it  is  not  an  inquiry 
whether  the  authority  of  the  Court  of  Chan- 
cery to  issue  a  supersedeas  has  been  properly 
exerted  in  this  case,  but  whether  a  writ 
touched  by  the  chancery  seal,  obtained  by 
force  or  fraud,  under  any  possible  circum- 
stances, or  in  any  event,  is  capable  of  being 
superseded  by  that  court  ;  whether  the  Court 
of  Chancery  cannot  say,  what  it  is  not  denied 
that  every  *other  court,  from  the  [*357 
Supreme  Court  to  that  of  justices  of  the  peace, 
may  say,  this  writ  has  been  unfairly  obtained 
(1  Str.,  6;  1  Salk.,  45)2;  1  Hawk.l  664.  sec. 
61;  Dyer.  187;  H.  P.  C.,  140:  Cro.  Eliz., 
915)  ;  it  has  been  issued  fraudulently,  con 
trary  to  the  rules  or  orders  of  the  court,  or, 
supposing  an  extreme  case*,  the  seal  has  been 
forcibly  wrested  from  the  officer  to  whose  cus- 
tody it  was  committed,  and  applied  to  the 
writ,  and  therefore  we  annul  it. 

Are  this  court  prepared  to  sanction  the  con- 
trary doctrine  ?  Will  it  be  imputed  to  me  that 
I  officiously  interfere  in  this  case,  if  I  contrib- 
ute my  aid,  as  a  judge  of  this  court,  to  ex- 
amine its  solidity,  which,  if  correct,  would  ex- 
jx»se  the  Court 'of  Chancery  to  the  res|w>nsi- 
bility  of  administering  justice,  without  the 
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power  of  protecting  its  process  from  the  most 
flagrant  abuse  ?  I  trust  not ;  and  I  shall,  in  a 
very  brief  manner,  examine  the  reasons  why 
the  authority  for  granting  a  superseded*  for 
irregularity  or  improvidence,  possessed  by  all 
other  courts,  is  to  be  denied  to  the  Court  of 
Chancery : 

1.  That,  by  issuing  a  writ  of  superseded*,  the 
free  flow  of  justice  may  be  impeded. 

2.  That  the  superseded*  imports  a  command 
to  a  court  of  co-ordinate  jurisdiction,    and 
obedience  to  which  cannot  be  enforced  by  the 
Court  of  Chancery  ;  and, 

3.  That  the  Court  of  Chancery  can  issue  no 
mandatory  writ  to  this  court. 

The  last  point  I  put  entirety  out  of  the  case. 
No  mandatory  writ  lies  to  this  court ;  and  if 
the  writ  of  error  had  been  returned  to  it,  the 
justices  of  the  Supreme  Court  had  nothing  to 
do  with  it  ;  and  it  was  completely,  and  with- 
out any  doubt,  beyond  the  reach  of  the  Court 
of  Chancery. 

Th«  first  objection  is,  that  the  power  of  is- 
suing a  supersedeas  may  stop  the  free  flow  of 
justice. 

An  authority  has  been  adverted  to  by  the 
counsel  of  Mr.  Yates,  showing  that  an  injunc- 
358*]  tion  might  have  been  *issued  by  the 
Court  of  Chancery,  by  which  that  court  might 
effect  the  object  of  the  supersedes  ;  if  so,  the 
interesting  associations  attempted  to  be  at- 
tached to  this  question  are  completely  annihi- 
lated; it  would  reduce  it  to  a  mere  question  of 
form,  for  both  in  superseding  and  enjoining  a 
writ  of  error,  the  flow  of  justice  must  be 
equally  interrupted,  both  equally  delaying  its 
progress,  and  neither  preventing  an  ulterior 
remedy,  if  it  could  be  found. 

The  second  point  is,  that  the  Court  of  Chan- 
cery, by  issuing  a  supersedeas  to  a  writ  of  error, 
gave  a  command  to  a  court  of  co-ordinate 
jurisdiction,  an  obedience  to  which  cannot  be 
enforced. 

It  required  no  act  of  the  Supreme  Court  to 
give  the  supersedeas  effect :  it  notified  that 
court  that,  in  consequence  of  the  writ  of  error 
having  been  issued  irregularly  and  improvi- 
dently,  it  had  been  annulled,  and  that  a  com- 
pliance with  its  command  was  dispensed  with. 

It  is  not  pretended  that  the  justices  of  the 
Supreme  Court  can  carry  a  cause  to  this  court, 
in  error,  without  a  writ  of  error  having  been 
issued  out  of  chancery  to  authorize  them  to  do 
so.  The  writ  of  error  commanded  them  to  re- 
turn the  record  here  ;  the  supersedeas  retracted 
the  command,  and  destroyed  the  legal  capaci- 
ty of  those  justices  to  return  the  record  to  this 
court. 

Whence,  then,  the  positive  necessity  of  coer- 
cion. The  authority  under  which  the  Supreme 
Court  were  required  to  return  the  record  hav- 
ing been  annulled,  they  could  not  legally  re- 
turn it.  That  it  is  here  at  all  is  in  consequence 
of  an  expedient,  I  rather  think,  without  pre- 
cedent, or  legal  principle,  hastily  adopted  to 
retain  it  in  the  power  of  the  court,  for  the 
purpose  of  determining,  by  the  settlement  of 
the  question  arising  in  this  case,  whether  it  is 
now  legally  here  or  not. 

There  are,  however,  cases  which  show  that 
this  objection  is  not  well  taken  ;  and  those  of 

freat  antiquity,  for  in  the  case  from  Bro.,  tit. 
upersedeas,  pi.  5,  a  supersedeas  was  awarded 
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by  the  Court  of  Chancery  (15  Edw.  III.,  ch. 
*19),  commanding  the  justices  of  King's  [*359 
Bench  to  surcease  a  capias  ad  salixfaciendum,  a 
writ  issued  from  the  same  Court  of  K.  B..  and 
Finch,  because  it  was  out  of  a  higher  court, 
did  surcease,  and  no  further  proceedings  were 
had  thereon. 

So  a  supersedeas,  after  the  Court  of  K.  B. 
had  granted  surety  of  the  peace,  was  issued 
from  chancery.  The  power  of  the  K.  B.  was 
at  an  end,  according  to  Bro.,  tit.  Peace.  &c., 
pi.  17;  21  Ed.  IV.,  40.  (1  Salk.,  106  ;  1  P. 
Wms.,  351.) 

This  objection  is  fully  met  by  those  cases  ; 
for  of  the  three  superior  English  courts  of 
common  law,  the  King's  Bench,  Common 
Pleas,  and  Exchequer,  the  first  is  the  highest 
in  rank  and  importance,  aud  so  approaches  the 
most  to  a  co-ordinate  court  with  the  English 
Court  of  Chancery ;  and  yet  it  seems,  from 
these  cases,  a  supersedeas  was  granted  by 
chancery,  in  the  first  case  to  supersede  a  writ 
issuing  from  the  King's  Bench,  and  in  the  sec- 
ond, it  superseded  the  granting  of  surety  for 
I  the  peace,  which,  however,  might  have  been 
I  on  its  own  writ  of  svjjplicamt.  (Collect.  Juri- 
!  dicia.  Treatise  of  the  Court  of  Star  Chamber, 
!  93  ;  4  Bac.,  498  ;  4  Mod.,  52  ;  Carth.,  217  ;  2 
Keb.,  243  ;  1  Str.,  578 ;  8  Mod.,  209,  S.  C.;  1 
Raym.,  545.) 

But  it  has  been  said  that  this  is,  by  statute, 
a  writ  of  course.  The  term  "  of  course"  has 
not  so  limited  a  signification  as  has  been  con- 
tended for.  It  me».ns  according  to  the  course 
and  practice  of  the  court  from  which  it  issues, 
and  it  is  competent  for  the  court  to  prescribe 
the  precise  course  in  which  it  shall  issue.  This 
distinction  it  was  necessary  to  advert  to,  con- 
sidering the  case  of  Harlshorne  v.  Sleght  (3 
Johns.  Rep. ,  356),  from  which  my  opinion  has 
been  cited,  in  argument,  as  laying  down  that 
a  writ  of  error  is  a  writ  of  right,  and  issues  of 
course,  at  the  instance  of  the  party. 

Thus  the  court  of  chancery  is  not  for  a. 
party  to  make  out  his  own  writs.  He  must 
apply  to  a  clerk,  who  in  that  court  executes 
the  duty  of  the  cursitor  in  the  English 'Court 
of  Chancery,  and  who  makes  out  the  writs 
*from  the  precedents  which  are  found  [*3GO 
in  the  register;  but  if  there  are  none,  and  there 
is  any  peculiarity  of  form  required  to  adapt  it 
to  the  case,  he  applies  to  the  court  for  direc- 
tion. 

In  this  case  no  precedent  has  been  produced. 
The  mere  inspection  of  the  writ  of  error  in  the 
present  case,  by  any  person  conversant  with 
the  forms  of  writs,  must  convince  him  that  it 
is  not  conformable  to  any  of  the  usual  forms. 
It  is  not  conformable  to  any  precedent  I  have 
ever  seen,  and  none  has  been  produced.  If  it 
is  a  special  writ,  and  according  to  the  course 
of  the  court,  it  required  a  resort  to  the  court 
to  form  it,  the  course  of  the  court  would  be 
as  inviolably  preserved  in  the  one  case  as  the 
other.  In  either  case  the  writ  would  issue  of 
course.  The  right  is  acknowledged,  if  it 
exists  ;  but  if  not,  it  can  neither  be  of  right, 
nor  of  course. 

The  writ  being  formed,  it  requires  the  seal 
of  the  court  to  give  it  legal  effect.  The  seal, 
till  within  a  few  years  past,  could  only  be  pro- 
cured by  application  to  the  Chancellor  person- 
ally ;  and  the  acts  subsequently  passed  to 
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authorize  him  to  devise  additional  seals,  leaves 
the  placing  them  completely  and  uncontrolla- 
bly at  his  disposal,  as  to  their  locality,  as  he 
shall  deem  the  purposes  of  justice  to  require. 
He  might,  by  law,  repossess  himself  of  all  the 
seals  ;  and  if  he  did  so,  could  there  be  a  great- 
er hardship  in  compelling  a  party,  who  had 
occasion  of  access,  to  apply  to  him  rather  than 
to  a  clerk  ?  In  both  instances  the  use  of  the 
seal  must  be  requested  :  and  this  request,  un- 
less there  was  some  legal  impediment,  must 
unavoidably  be  complied  with.  If  the  Chan- 
cellor held  the  seal,  the  application  for  its  use 
by  a  clerk  would  always  presuppose  that  the 
writ  offered  for  sealing  was  according  to  the 
established  forms.  If  no  such  form  existed, 
application,  both  on  common  law  principles, 
and  the  statute  of  this  State  respecting  it, 
must  be  made  to  the  court  to  form  a  writ,  and 
both  would  emphatically  be  according  to  the 
course  of  the  court. 

36 1  *]  *The  doctrine  that  the  issuing  a  writ 
of  course,  according  to  the  construction  it  has 
been  contended  that  phraseology  will  admit  of, 
exempts  it  from  the  control  of  the  court,  by 
quashing  or  issuing  a  supersedeas,  is  not  sup- 
ported by  any  authority,  and  I  rather  think  it 
is  not  possible  to  find  one.  In  principle,  it  ap- 
pears to  me  totally  untenable;  for  it  cannot  be 
a  good  reason  to  support  that  doctrine,  that 
while  a  writ  judicially  and  deliberately  award- 
ed,on  a  formal  application  and  due  consider- 
ation (and  it  has  been  admitted  that  such  there 
are)  may  be  either  quashed  or  superseded,  an- 
other description  of  writs,  issuing  without  the 
intervention  of  the  court,  by  one  of  its  minis- 
terial officers,  should  be  exempt  from  that  con- 
trol. If  the  doctrine  is  true  in  the  extent  con- 
tended for,  it  must  equally  protect,  not  only 
original  writs  out  of  chancery,  but  every 
species  of  process  so  issued  by  ail  the  courts  of  ' 
common  law  from  the  commencement  of  the 
suit,  through  all  its  intermediate  stages,  to  its 
final  consummation. 

Seeing  nothing  in  this  cause  but  an  abstract 
question,  the  decision  of  which  may  material- 
ly affect  the  practice  of  the  Court  of  Chancery, 
which  can  have  no  possible  bearing  on  private 
interests,  beyond  what  the  exertion  of  the  right 
claimed  on  this  occasion  may  involve;  believ- 
ing myself,  to  all  constitutional  and  legal  pur- 
poses, a  judge  of  this  court,  in  thiscase,  I  have 
thus  far  exerted  my  right,  as  such,  to  clear  the 
point  to  be  decided  from  the  foreign  matter 
with  which  it  lias  been  surcharged;  to  present 
it  in  the  simplicity  of  which  it  is  susceptible, 
and  to  submit  my  reasoning  on  the  subject  to 
this  court,  and  must  now  beg  leave  to  with- 
draw myself  from  giving  a  vote  on  its  final  de- 
cision. 

CLINTON,  Senator.  A  writ  of  error  was  is- 
sued in  this  cause  to  the  Supreme  Court;  and 
the  judges  of  that  court  have  returned  that  the 
Chancellor  has  superseded  it,  on  the  ground 
that  it  issued  irregularly  and  improvidently. 
3<lii*J  *The  question  now  to  be  derided  is 
upon  the  sufficiency  of  this  return,  or,  in  other 
words,  whether  the  Chancellor  has  a  right  to 
supersede  a  writ  of  error  ? 

That  the  Chancellor  has  no  right  to  refuse  to 
arrest,  or  control  writs  of  error,  in  civil  units, 
or  in  any  case  not  excepted  by  statute,  ap|>ears  • 
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to  me  to  be  a  proposition  which  cannot  be  just- 
ly controverted.  And  that  the  claim  set  up  on 
this  occasion  is  subversive  of  the  jurisdiction 
of  this  court,  hostile  to  the  due  dispensation  of 
justice,  illegal  and  unwarrantable,  is  to  me 
equally  evident  and  palpable. 

William  the  Conqueror  established  a  court, 
composed  of  the  great  officers  of  state,  and 
certain  persons,  learned  in  the  law,  which  was 
denominated  the  aula  reffia,  and  which  follow- 
ed the  king  wherever  he  went.  One  of  the 
most  distinguished  members  of  this  court  was 
an  officer  called  the  Chancellor,  who  had  the 
custody  of  the  great  seal,  and  part  of  whose 
duty  it  was  to  make  out  and  seal  writs  and  pa- 
tents. The  course  of  application  to  the  court 
was  of  this  nature;  the  party  suing  paid  to  the 
king  a  fine,  to  have  jvstitiam  et  rectum  in  his 
court,  and  thereupon  he  obtained  a  writ,  or 
precept,  by  means  of  which  he  commenced  his 
suit,  and  the  justices  were  authorized  to  hear 
and  determine  his  claim.  .  These  writs  were 
made  out  in  the  name  and  under  the  seal  of  the 
king,  but  with  the  test?  of  the  Grand  Justiciary, 
and  the  Chancellor  kept  clerks  for  the  pur- 
pose. When  the  aula,  reffia  was  broken  up, 
and  cantoned  out  into  the  four  great  courts 
which  now  exist  in  England,  the  Court  of 
Chancery  assumed,  of  course,  a  separate  ex- 
istence, and  it  was.  in  process  of  time,  divided 
into  distinct  tribunals — the  one  ordinary,  being 
a  court  of  law;  the  other  extraordinary,  being  a 
court  of  equity.  The  ordinary  legal  court  is 
much  more  ancient  than  the  court  of  equity. 
Formerly,  it  took  cognizance  of  a  variety  of 
matters,  but  now  little  or  nothing  is  done  on 
that  side  of  the  court.  In  the  ordinary  or  le- 
gal court,  the  offitina,  *jusliti(e  is  kept,  f  *3O3 
out  of  which  issue  all  original  writs  that  pass 
under  the  great  seal.  Those  writs  that  related 
to  the  subject  were  originally  kept  in  a  ham- 
per, and  those  that  related  to  the  interests  of 
the  crown  were  kept  in  a  little  bag;  and  hence 
arose  the  distinction  between  the  hanaper  office, 
and  the  petty-bag  office.  Those  offices  are  at 
all  times  open  to  the  subject,  who  may.  at  any 
time,  demand  and  have,  fx  ilobito  ju*titi\t,  any 
writ  that  he  may  call  for.  The  denomination 
ojRcina  jnxtititf  was  adopted  to  signify  that  all 
justice,  between  man  and  man,  proceeded 
from  that  source;  it  being,  as  it  is  styled  in  the 
books,  the  shop,  mint,  or  manufactory  of  jus- 
tice. 

Under  the  colonial  government  the  office  of 
Chancellor  was  vested  in  thegovernor,  and  the 
court  only  exercised  equity  powers.  The  com- 
mon law  powers  of  the  court  were  not  exer- 
cised then,  nor  are  they  now  considered  as  now 
existing.  And  the  only  remnant  left  is  the  »fli- 
riHajn*titfa;  the  constitution  having  placed  the 
Court  of  Chancery  of  the  state,  except  as  to 
the  officer,  on  the  same  footing  as  it  was  in 
colonial  times.  Although,  in  the  origin  of  the 
Court  of  Chancery,  forms  and  precedents  of 
writs  were  prescribed  by  the  Chancellor;  yet 
after  they  had  been  practiced  upon,  und  ./>>/•;«- 
iiltui  established  for  the  variety  of  cases  which 
occurred,  the  issuing  of  the  writs  was  intrust- 
ed to  the  clerks  of  the  court,  as  a  matter  of 
course.  And  we  are  told  by  Reeves,  in  hi* 
History  of  the  Knirlisli  Law.  that  n  "  strict  ob- 
servance of  (lie  old  forms  had  rendered  them  so 
sacred  that  at  length  an  alteration  of  them  was 
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esteemed  an  alteration  of  law,  and,  therefore, 
could  not  be  made  but  by  the  Great  Council. 
It  became  not  unusual,  in  those  times,  for  a 
plaintiff,  when  no  writ  could  be  found  in  chan- 
cery that  suited  his  case,  to  apply  to  Parlia- 
ment for  a  new  one."  Our  courts  being  mod- 
elled, in  a  considerable  degree,  on  the  plan  of 
those  in  England,  the  officina  jmtitia  is  still 
attached  to  the  Court  of  Chancery.  The  prac- 
3O4*]  tice  has  existed  after  the  reason  *has 
ceased.  Arid  it  is,  indeed,  immaterial, wheth- 
er this  manufactory  of  justice  exists  in  an  in- 
dependent shape,  or  whether  it  is  attached  to 
any  of  the  great  courts.  The  Chancellor,  in 
his  charactef  of  a  judge,  has  nothing  to  do  with 
it,  only  in  the  cases  expressly  committed  to  him 
by  statute;  for  the  only  badge  of  his  common 
law  jurisdiction  that  is  now  claimed  by  him  is 
this  remnant  of  the  prerogatives  of  the  English 
Chancellor;  and  this  is  as  much  a  ministerial 
act,  and  as  truly  a  matter  of  course,  as  the 
writs  that  are  issued  by  the  clerks  of  the  Su- 
preme Court  and  Common  Pleas.  It  would, 
indeed,  be  considered  a  very  singular  case,  if 
the  Chancellor  should  undertake  to  control  the 
issuing  of  original  writs,  which  are  requisite  in 
certain  actions,  and  which  issue  of  course. 

Our  law  considers  it  an  essential  right  of  a 
suitor  to  have  his  cause  examined  in  tribunals 
superior  to  those  in  which  he  considers  himself 
aggrieved.  In  England  a  writ  of  error  is  de- 
fined (Bac.  Abr.)  a  commission  to  judges  of  a 
superior  court,  by  which  they  are  authorized 
to  examine  the  record  upon  which  a  judgment 
was  given  in  an  inferior  court,  and,  on  such 
examination,  to  affirm  or  reverse  the  same,  ac- 
cording to  law.  In  the  case  of  the  l^ord  Mayor 
of  London  (3  Wils.,  193)  Lord  Chief  Justice  De 
Grey  said,  "  in  all  cases,  except  treason  and 
felony,  I  think,  a  writ  of  error  is  grantable  of 
right."  In  the  case  of  The  Queen  v.  Patyet  al. 
(2  Salk.,  504)  it  is  stated  "  that  a  new  question 
was  started,  and  referred  to  the  judges,whether 
the  queen  ought  to  allow  a  writ  of  error  in 
that  case,  or  any  other  case,  ex  debito  justitice, 
or  ex  mem  gratia  ?  And  ten  of  the  judges 
were  of  opinion  that  the  queen  could  not  deny 
the  writ  of  error,  but  it  was  grantable  ex  debito 
justitice,  except  only  in  treason  and  felony. 
The  other  two  judges  held  that  the  subject 
could  not  of  right  demand  them  in  any  crimi- 
nal case."  This  is  the  settled  law  of  England. 
In  this  State  it  is  enacted  by  statute  (1  Rev.  Laws, 
200)  "  that  writs  of  error,  in  all  civil  cases,  and 
365*]  in  criminal  cases,  *not  capital,  shall  be 
considered  as  writs  of  right,  and  issue  of  course, 
subject  to  the  regulations  prescribed  by  law; 
and  in  all  capital  cases,  writs  of  error  shall  be 
considered  as  writs  of  grace,  and  shall  not  issue 
but  upon  order  of  the  Chancellor  made  upon 
motion  or  petition,  notice  whereof  shall  be 
given  to  the  Attorney-General,  or  prosecutor 
of  the  people."  By  a  subsequent  provision  in 
this  statute,  a  certificate  of  counsel  is  made 
necessary  to  remove  a  judgment  out  of  the  Su- 
preme Court  by  writ  of  error.  The  Act  Con- 
cerning the  Rights  of  the  Citizens  of  this  State 
(1  Rev.  Laws,  48),  which  is  principally  a  tran- 
script of  the  English  bill  of  rights,  declares 
"  that  neither  justice  nor  right  shall  be  sold  to 
any  person,  nor  denied,  nor  deferred;  and  that 
writs  and  process  shall  be  granted  freely  and 
without  delay  to  all  persons  requiring  the 
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same."  The  phraseology  of  the  first  statute 
precludes  all  idea  of  a  right  to  deny  a  writ  of 
error.  The  words  are  highly  imperative. 
Writs  of  error  shall  issue  of  course,  under  the 
regulations  prescribed  by  law.  Every  citizen 
of  the  State,  on  application  to  the  officina  jit  sti- 
tice,  is  entitled  to  his  writ  of  error,  as  a  matter 
of  course,  on  filing  a  certificate  of  counsel. 
Neither  the  Chancellor,  nor  officer  giving  the 
writ,  is  authorized  to  make  any  investigation 
respecting  it.  On  making  the  demand,  the 
applicant  has  a  right  to  the  writ,  in  the  same 
manner  that  any  other  person  has,  on  a  similar 
application  to  any  other  court  or  office.  The 
judicial  power  given  to  the  Chancellor  over 
writs  of  error  in  capital  cases,  is  an  affirmative 
pregnant,  negating  his  authority  over  them  in 
all  other  cases.  An  inhibition  of  a  writ  of  er- 
ror, except  in  capital  cases,  is  a  violation  of 
our  bill  of  rights,  and  an  attack  upon  the 
privileges  of  the  citizens  of  this  State.  A  writ 
of  error,  like  the  present,  is  an  authority  given 
by  the  people  of  this  State  to  the  Court  of  Er- 
rors, to  examine  a  cause  decided  in  the  Su- 
preme Court.  It  issues  out  of  the  officina  jus- 
titue,  deriving  its  authority  from  the  people, 
not  from  the  Chancellor.  It  is  directed  to  the 
*Supreme  Court,  and  it  is  returnable  j/*366 
to  and  cognizable  in  this  court.  Can  it  for  a 
moment  be  believed  that  chancery,  which  is 
an  inferior  court  to  this  tribunal,  has  the  pow- 
er of  granting  or  withholding,  ad  libitum,  the 
exercise  of  its  appellate  jurisdiction?  Can  it 
be  pretended  that  the  Chancellor,  who  is  only 
a  member  of  this  court,  can,  in  the  plenitude 
of  his  power,  exercise  a  greater  authority  than 
the  whole  court  combined?  Can  it  be  sup- 
posed that  our  laws,  when  they  imitated  the  En- 
glish system,  in  the  establishment  of  a  mint  of 
justice"  intended  to  erect  an  authority,  which 
may  ride  with  impunity  over  the  privileges  of 
the  citizen,  and  the  high  prerogatives  of  this 
court  of  dernier  resort?  For  the  moment  it  is 
conceded  that  a  writ  of  error  is  a  matter  of 
toleration  with  the  Chancellor,  and  subject  to 
his  will  and  pleasure,  you  place  him  beyond 
the  reach  of  amenability.  A  judge  is  not 
answerable  for  an  error  of  the  understanding. 
And  may  the  time  be  distant  when  the  rights 
of  our  citizens  shall  depend  not  upon  the  laws 
of  the  land,  but  upon  the  volition  of  a  judge, 
or  the  conscience  of  a  Chancellor. 

I,  therefore,  consider  the  writ  of  error  as  a 
writ  of  right,  except  in  capital  cases.  The 
precedents  for  writs  of  error  are  not  now  to  be 
moulded  or  formed  ;  they  have  been  settled 
for  ages.  The  right  claimed  on  the  part  of  the 
Chancellor,  under  the  statute,  authorizing  him 
to  prescribe  the  form  of  process  in  his  court, 
applies  to  process  in  causes  cognizable  in 
chancery,  and  not  to  causes  cognizable  in  this 
court ;  and  the  mere  ministerial  act  of  writing 
out  a  writ,  and  affixing  a  seal,  can  never  imply 
the  right  of  granting  or  refusing  the  writ.  If 
the  writ  is  directed  to  an  improper  tribunal, 
as,  for  instance,  to  a  justice's  court,  it  is  a 
nullity,  and  the  party  will  take  nothing  by  it. 
If  it  is  taken  out  in  a  case  in  which  error  will 
not  lie,  this  court  will  quash  it,  with  costs. 
If  it  has  been  irregularly  or  improvidently 
issued,  it  is  our  exclusive  right  and  our  duty 
so  to  pronounce. 

If  the  Chancellor  has  no  power  to  refuse  a 
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writ  of  error,  he  has  no  power  to  supersede  it. 
367*]  The  right  to  supersede  *involves  the 
right  to  refuse,  and  the  right  to  refuse  involves 
the  right  to  supersede.  They  are  correlative 
powers,  necessarily  blended  together. 

In  this  case,  as  it  appears  from  the  return  of 
the  Supreme  Court,  the  Chancellor  issued  a 
supersedeas,  directing  that  tribunal  not  to  make 
a  return  to  the  writ  of  error,  he  having  super- 
seded it,  on  account  of  its  having  irregularly 
and  improvidently  issued,  and  without  specify- 
ing wherein  the  irregularity  or  improvidence 
consists.  Here,  it  is  evident,  the  Chancellor 
has  not  only  set  up  a  claim  to  intercept  and 
destroy  the  transit  of  a  cause  from  the  Supreme 
Court  to  this  court,  but  that  he  has  also  at- 
tempted to  exercise  a  controlling  power  over 
that  high  tribunal.  Before  his  plenipotentiary 
assumptions  the  judges  of  the  Supreme  Court 
are  to  bow  with  abject  humility,  and  this 
court  is  to  surrender  its  high  and  supervisional 
authorities. 

The  Supreme  Court  is  the  highest  court  of 
law  of  original  jurisdiction,  and  the  Court  of 
Chancery  the  highest  court  of  equity.  The 
one  is  supreme  in  questions  of  law,  the  other 
in  questions  of  equity.  They  are  possessed  of 
co-ordinate  authority,  in  their  respective 
spheres,  and  are  equal  in  rank.  The  Chancellor 
has  no  more  right  to  command  and  to  coerce 
the  Supreme  Court  than  that  court  has  to 
command  and  to  coerce  the  Court  of  Chancery. 
Their  common  superior,  for  correcting  their 
erroneous  discisions,  is  this  court. 

Injunctions  and  mandates  from  chancery 
operate  not  upon  the  Supreme  Court,  but  upon 
the  suitors,  their  agents,  attorneys,  and  coun- 
selors ;  and  they  are  enforced,  by  attachment, 
against  the  offending  persons.  If  a  writ  of 
error  is  not  obeyed,  the  power  of  enforcing 
obedience  resides  in  the  Court  of  Errors  ;  but 
if  a  writ  of  superseded*  is  not  complied  with, 
the  authority  to  compel  must  be  vested  in  the 
Chancellor,  or  nowhere.  If  vested  in  him, 
what  becomes  of  the  equality,  the  dignity,  the 
independence  and  the  co-ordinate  authority  of 
3O8*]  the  Supreme  *Court  ?  If  not  deposited 
with  him,  then  the  law  has  committed  the 
monstrous  absurdity  of  clothing  a  court  with 
an  authority  to  command,  without  an  authori- 
ty to  carry  that  command  into  execution. 

But  the  evil  does  not  rest  here.  If,  upon 
the  vague  and  general  surmise  of  improvi- 
dence, or  any  other  pretense,  the  Chancellor 
has  a  right  to  shut  out  a  writ  of  error  from 
entering  into  this  court,  it  is  obvious 
that  its  appellate  functions,  so  far  as  they  re- 
spect the  Supreme  Court,  are  dependent  on 
his  volition.  He  will,  in  effect,  be  an  inter- 
mediate tribunal  between  this  court  and  the 
Supreme  Court,  and  will  have  it  in  his  power 
to  oust  us  completely  of  our  jurisdiction. 

In  Lloyd  v.  Skutt  (Doug.,  339)  a  motion  was 
made,  in  the  King's  Bench,  to  quash  a  writ  of 
error,  because  improvide  emnnamt  \  the  court 
refused  to  sustain  the  application,  and  said 
that  it  ought  to  be  made  either  to  the  Court  of 
Chancery,  from  whence  it  issued,  or  to  the 
Exchequer  Chamber,  when;  it  was  returnable. 
The  Chancellor  refused  to  entertain  the  ques- 
tion, and  it  was  brought  l>efore  the  Exchequer 
Chamber,  where  it  was  determined.  The  case 
before  us  is  a  much  stronger  one.  Indeed,  no 
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instance  can  be  found  in  the  books  to  justify 
or  countenance  a  course  of  proceeding  like  the 
present. 

The  officinajustitto!,  attached  to  the  law  part 
of  chancery,  is,  in  respect  to  writs  directed 
and  returnable  to  other  courts,  the  mere 
channel  of  conveyance,  or  vehicle  of  corres- 
pondence. The  Chancellor  has  power  over 
process  in  causes  in  chancery,  not  over  pro- 
cess bringing  suits  into  this  tribunal.  It  is  a 
matter  of  indifference  from  what  office  writs 
of  error  issue,  independently  of  legislative 
provision.  A  writ  of  error  to  the  Supreme 
Court  might  as  well  emanate  from  our  clerk 
as  from  a  clerk  in  chancery,  if  the  Legislature 
thought  fit  so  to  direct ;  and  whether'the  writ 
is  sealed  in  this  place,  or  elsewhere,  it  is  a 
command  of  the  people  to  invest  us  with 
*the  cognizance  of  a  cause  of  which  [*36O 
the  Chancellor  has  no  right  to  deprive  us,  nor 
to  deprive  a  suitor  of  his  dernier  resort.  A 
writ  of  error,  instead  of  being  a  writ  of  right, 
would  then  be  a  writ  of  grace ;  instead  of 
issuing  of  course,  it  must  issue  on  motion. 
The  appellate  rights  of  parties  would  depend 
on  the  pleasure  of  the  Chancellor ;  and  the 
appellate  authorities  of  this  court  would  be 
rendered  subservient  to  a  tribunal  over  which 
it  possesses  paramount  authority,  and  from 
which  it  has  a  right  to  exact  obedience. 

I  am,  therefore,  of  opinion  that  the  first  re- 
turn of  the  Supreme  Court  is  insufficient,  on 
the  ground  that  the  superseded*  is  a  nullity  ; 
and  that  the  Supreme  Court  ought,  without 
noticing  it,  to  have  obeyed  the  writ  of  er- 
ror. 

PLATT,  Senator.  Two  facts  only  are,  judi- 
cial!}", before  this  court : 

1.  That  a  writ,  styled  a  writ  of  error,  was 
issued  under  the  seal  of  the  Court  of  Chancery, 
signed  by  one  of  the  clerks  of  that  court,  di- 
rected to  the  justices  of  the  Supreme  Court, 
alleging  on  the  face  of  it  that  in  the  record  and 
proceedings,  and  also  in   giving  judgment  of 
and  upon  a  certain  writ  ofnabea*  corpus,  in  the 
case  of  John  V.  N.  Yates,  manifest  error  had 
intervened  ;  and  commanding  a  return  to  this 
court. 

2.  That  a  writ  of  sujwrsedean  was,  soon  after- 
wards, and  before  the  writ  of  error  was  re- 
turned, issued  from  the  Court  of  Chancery, 
and  directed  to  the  justices  of  the  Supreme 
Court,  alleging  that  the  writ  of  error  in  the 
case  of  John  V.  N.  Yates  had  been  improvi- 
dently and  irregularly  issued  ;  and  therefore 
commanding  them  to  make  no  return  to  said 
writ  of  error,  and  to  do  nothing  thereon. 

And  the  question  now  submitted,  on  the 
special  return  of  the  justices  of  the  Supreme 
Court,  is,  whether  the  writ  of  error  is  annulled 
by  the  writ  of  mperMd&w  \  or  whether  the 
KHltemedefi*  is  itself  unauthorized  and  void  ? 

*It  is  contended,  on  the  part  of  .Mr.  [*37O 
Yates,  that,  as  applicable  to  the  present  case, 
no  discretion  is  allowed  to  His  Honor,  the 
Chancellor,  to  refuse  the  writ  of  error;  that 
his  office,  in  regard  to  issuing  writs  of  error, 
except  in  capital  cases,  is  merely  ministerial  : 
and  having  no  right  to  refuse  such  a  writ,  he 
is  unauthorized  to  control  or  supersede  it. 

From  a  careful  attention  to  the  argument, 
and  the  best  consideration  which  I  have  been 
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able  to  bestow  on  the  case,  my  mind  has  been 
led  to  a  different  result. 

Our  Court  of  Chancery,  as  recognized  by 
the  constitution  and  statute  law  of  the  State,  is 
a  court  of  high  original  jurisdiction,  emanat- 
ing from  and  bearing  strong  analogy  to  the 
Court  of  Chancery  in  England,  as  that  court 
was  organized  and  established  at  the  era  of  our 
independence. 

From  the  history  of  that  court,  to  be  found 
in  Harrison's  Chancery  Practice,  Mitford's 
Pleader  and  Blackstone's  Commentaries,  it  ap- 
pears that,  as  officina  brevium,  it  is  not  consti- 
tuted by  statute  ;  but  that  that  branch  of  its 
powers  is  of  common  law  origin.  Several 
statutes  in  England,  and  in  this  State,  have 
regulated  the  exercise  of  those  powers ;  but 
those  statutes  evidently  presuppose  the  exist- 
ence of  the  officina  brevium  as  a  branch  of 
chancery  jurisdiction. 

In  the  reign  of  Edward  I. ,  the  chief  judicial 
employment  of  the  Chancellor  is  said  to  have 
been  "in  devising  new  writs,  directed  to  the 
courts  of  common  law,  to  give  remedy  in  cases 
where  none  was  before  administered,"  and  "to 
quicken  the  diligence  of  the  clerks  in  chancery, 
who  were  too  much  attached  to  ancient  pre- 
cedents," the  stat.  Westm  2.,  13  Edw.  I.,  ch. 
24,  directs,  "that  whenever  from  henceforth 
in  one  case  a  writ  shall  be  found  in  chancery, 
and  in  a  like  case  falling  under  the  same  right, 
and  requiring-  like  remedy,  no  precedent  of  a 
writ  can  be  produced,  the  clerks  in  chancery 
shall  agree  in  forming  a  new  one  ;  and  if  they 
371*]  cannot  *agree,  it  shall  be  adjourned  to 
the  next  Parliament,  when  a  writ  shall  be 
framed  by  consent  of  the  learned  in  the  law  ; 
lest  it  happen  that  the  court  be  deficient  in 
doing  justice  to  the  suitors." 

The  counsel  for  Mr.  Yates  cited  this  old  En- 
glish statute  to  show  that  the  duty  of  forming 
writs  had  for  a  long  course  of  years  devolved 
\ipon  the  clerks  in  chancery  ;  and  that  by 
modern  usage,  founded  on  this  statute,  the 
Chancellor  did  not  interfere  in  the  business  of 
the  officina  brevium;  and  although  that  English 
statute  no  longer  existed  here,  yet  the  usage 
under  it  still  continued. 

I  find,  however,  that  in  this  particular  the 
counsel  was  mistaken.  That  statute  has  been 
substantially  re-enacted  here,  but  with  such  a 
marked  variance  in  the  expression  as  to  ex- 
clude the  construction  contended  for  by  the 
counsel  of  Mr.  Yates. 

By  our  statute  of  March  12,  1787  (Vol.  I.,  p. 
82),  it  is  enacted,  "that  whenever  in  one  case 
a  writ  is  found  and  used  in  chancery,  and  in 
a  like  case,  falling  under  like  law,  and  re- 
quiring like  remedy,  there  is  none  found,  a 
proper  writ  shall  be  devised,  and  made  in  such 
case  ;  and  that  suitors  may  not  go  without 
remedy,  they  shall  have  writs  according  to 
their  cases."* 

This  statute  enjoins  on  the  Court  of  Chancery 
what  the  English  statute  had  expressly  di- 
rected the  clerks  in  the  chancery  to  perform. 

The  Act  of  20th  February,  1801  (Vol.  I.,  p. 
184),  enacts  that  it  shall  be  lawful  for  any 
party  against  whom  any  judgment  shall  be 
given  in  the  Supreme  Court,  to  sue  forth,  out 
of  the  Court  of  Chancery,  a  writ  of  error  to 
be  directed  to  the  judges  of  the  Supreme 
Court,  and  returnable  in  this  court. 
156 


The  Act  of  20th  March.  1801  (Vol.  I.,  p. 
200),  provides  "that  writs  of  error,  in  all  civil 
cases,  and  in  criminal  cases  not  capital,  shall 
be  considered  as  writs  of  right,  and  issue  of 
course,  subject  to  the  regulations  prescribed 
*by  law  ;.  and,  in  all  capital  cases,  writs  [*372 
of  error  shall  be  considered  as  writs  of  grace, 
and  shall  not  issue  but  by  order  of  the  Chan- 
cellor, made  upon  motion  or  petition,  notice 
whereof  shall  be  given  to  the  Attorney-Gen- 
eral, or  prosecutor  for  the  people." 

In  order  to  a  just  exposition  of  the  statute 
last  cited,  it  is  proper  to  consider  it  in  connec- 
tion with  all  the  preceding  statutes  on  that  sub- 
ject, and  in  relation  to  the  common  law 
powers  of  the  Court  of  Chancery,  as  officina 
brevium.  And  in  this  view,  the  true  construc- 
tion of  the  Act  of  20th  March,  1801,  appears 
to  me  to  be,  that  in  all  cases,  civil  and  crimi- 
nal, it  is  the  province  and  duty  of  the  Chan- 
cellor to  judge  whether  the  writ  claimed  is  a 
writ  of  error,  according  to  the  legal  and  ap- 
propriate sense  of  the  words  ;  and  if  he  decided 
it  to  be  so,  then  it  becomes  his  duty  to  devise 
and  adapt  the  form  of  the  writ  for  the  case 
presented  to  him.  If  a  question  arise,  whether 
a  certificate  of  error  in  substance  be  filed  ac- 
cording to  the  statute,  or  whether  the  person 
signing  such  certificate  be  in  fact  of  the  degree 
of  counselor  or  in  the  Supreme  Court,  the 
Chancellor  is  to  decide. 

Suppose  a  suitor  demands  a  writ  to  remove 
the  judgment  of  a  justice  of  the  peace,  or 
the  sentence  of  a  court-martial,  or  the  award 
of  arbitrators,  or  an  order  for  the  discharge 
of  an  insolvent  debtor,  to  be  reviewed  in  this 
court  ;  I  conceive  the  Chancellor  has  a  right, 
and  it  would  be  his  duty  to  decide  that  the 
writ  applied  for  was  not  a  writ  of  error, 
and  of  course,  that  he  ought  to  refuse  it. 
For  although  it  be  a  writ  of  right,  and  to  is- 
sue of  course,  yet,  by  the  express  terms  of  the 
statute,  it  is  "subject  to  the  regulations  pre- 
scribed by  law  ;"  and  if,  by  the  existing  law 
of  this  State,  a  writ  of  error  would  not  lie  to 
remove  an  order  on  habeas  carpus,  the  Chan- 
cellor was  bound  by  his  duty  and  his  oath  to 
refuse  it. 

Besides,  the  general  powers  incident  to  every 
court  of  record  of  regulating  its  own  practice, 
and  prescribing  rules  in  regard  to  the  form  of 
conducting  its  proceedings,  *as  are  ap- [^373 
plicable  to  the  Court  of  Chancery  in  issuing 
writs  of  error,  as  in  performing  any  other 
of  its  functions  ;  and,  although  by  the  express 
or  implied  permission  and  sanction  of  the 
Chancellor,  his  clerks  usually  perform  that 
office,  yet,  of  his  right  to  direct  and  control 
those  officers  in  the  discharge  of  their  func- 
tions, I  cannot  entertain  a  doubt. 

In  directing  that  in  all  civil  cases,  and  in  all 
criminal  cases  not  capital,  writs  of  error  shall 
be  considered  as  writs  of  right,  and  issue  of 
course,  I  understand  the  Legislature  to  mean 
that  in  such  cases  the  Chancellor  shall  not  ex- 
amine whether  there  is  probable  cause  for 
reversing  the  judgment  complained  of.  If  it 
be  a  case  in  which  such  judgment  would  be 
reversable  in  this  court,  if  erroneous,  then  the 
writ  of  error  is  a  writ  of  right,  and  must  issue  of 
course,  according  to  the  form  prescribed,  and 
pursuant  to  the  regular  practice  of  the  Court 
of  Chancery. 
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In  capital  criminal  cases,  a  writ  of  error  is  a 
writ  of  grace  and  can  issue  only  on  special 
motion,  or  petition,  of  which  the  public  pros- 
ecutor is  to  have  notice.  This  implies  a  right 
to  examine  the  merits  of  the  case,  so  far  as  to 
judge  whether  there  be  probable  cause  for 
reversing  the  judgment,  and  a  discretion  is 
given  to  the  Chancellor  to  issue  or  to  refuse 
the  writ. 

I  cannot  believe  that  the  statute,  which 
directs  that  writs  of  error  returnable  in  this 
court  shall  issue  from  chancery,  intended  to 
constitute  the  Chancellor  a  mere  clerk  of  this 
court.  If  he  was  to  have  no  discretion  in 
such  cases ;  if  he  was  intended  to  be  a  mere 
instrument,  or  conduit,  to  bring  the  suitors  into 
this  court,  why  did  not  the  Legislature  adopt 
the  obvious  course  of  simplifying  the  system, 
by  directing  such  writs  of  error  to  be  issued 
by  the  -clerk. of  this  court? 

*The  true  reason,  I  apprehend,  for  direct- 
ing writs  of  error  to  be  issued  from  chancery 
was,  that  judicial  discretion  is  frequently 
necessary  in  performing  that  duty  ;  and  as 
this  court  sits  but  a  small  portion  of  the 
374*]  year,  *and  could  advise  and  direct 
its  clerk  only  while  in  session,  it  was  deemed 
expedient  to  vest  that  power  in  the  Chancel- 
lor, whose  court  is  always  open. 

The  counsel  for  Mr.  Yates  have  insisted 
that  as  a  writ  of  right,  and  of  course, 
he  was  entitled  to  this  writ  of  error,  merely 
because  he  demanded  it ;  that  it  was  a  formed 
writ,  and  needed  no  discretion  in  framing  it 
to  suit  the  case  ;  that  it  differs  from  other 
writs  of  error  in  no  particular,  except  the 
title  of  the  cause.  These  assertions,  however, 
are  incorrect.  This  writ  differs  materially 
from  ordinary  writs  of  error,  inasmuch  as  it 
alleges,  on  the  face  of  it,  that  the  error  com 
plained  of  was  in  rendering  judgment  on  a 
habeas  corpus.  In  this  particular  case,  it  is 
special  and  extraordinary.  No  such  writ  is  to 
be  found  in  the  regixtrum  brevium;  and  if  it  be 
a  writ  of  right  in  such  a  case  (of  which  we  are 
not  now  to  consider),  then  it  was  the  office  and 
duty  of  the  Chancellor  to  devise  and  adapt  the 
form  of  his  new  writ. 

It  has  been  said  that  no  evil  can  result  from 
the  practice  of  allowing  the  seal  to  any  writ  of 
error,  in  whatever  form  it  may  be  applied  for; 
that  if  it  be  in  a  case  where  error  will  not  lie, 
or  if  it  be  absurd  and  nugatory,  this  court 
will  eventually  protect  the  opposite  party 
from  all  injurious  consequences,  and  the 
plaintiff  in  error  will  lose  his  time,  his  money, 
and  his  suit. 

This  docs  not  satisfy  me  that  there  ought  to 
be  an  unlicensed  use  of  the  seals.  A  defendant 
in  error  would  be  exposed  to  great  vexation  and 
expense,  his  eventual  indemnity  would  be  con- 
tingent and  uncertain,  and  the  insolvency  of  a 
plaintiff  in  error  would  leave  the  defendant 
remediless. 

That  any  person  who  demands  it  has  a  right 
to  have  the  chancery  seal  affixed  to  what  he 
mav  choose  to  call  a  writ  of  error,  is  a  position 
which  I  deem  utterly  inconsistent  with  the 
orderly  administration  of  justice,  and  which 
would  load  to  the  prostitution  and  abuse  of 
the  process  of  that  court  to  the  most  vexatious 
and  oppressive  purposes. 

JJ75*]     *If  the  Legislature  intended    that  the 
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seal  should  be  thus  common,  why  was  it  com- 
mitted to  the  custody  of  the  Chancellor,  a 
high  judicial  officer?  It  would  have  accorded 
better  with  such  a  design  to  have  hung  it  up  in 
the  market  place,  accessible  to  all,  to  be  used 
by  anybody,  and  in  any  case. 

By  the  6th  section  of  the  "Act  Concerning 
the  Rights  of  the  Citizens  of  this  State,"  it  is 
declared  "that  neither  justice  nor  right  shall 
be  denied  or  deferred  ;"  and  "that  writs  and 
process  shall  be  granted  freely,  and  without 
delay,  to  all  persons  requiring  the  same." 

This  act  is  as  explicit  and  imperative  as  the 
act  relative  to  the  issuing  the  writs  of  error  ; 
and  yet  the  unanimous  construction  of  all  the 
courts  in  the  State  has  invariably  been,  that 
this  statute  does  not  abridge  their  right  of 
regulating  the  practice  of  the  courts :  of  judg- 
ing of  and  controlling  their  process  ;  of  requir- 
ing security  for  costs,  and  imposing  such  other 
restrictions  as  the  ends  of  justice  shall  require, 
in  regard  to  the  order  and  form  of  proceed- 
ings. 

I  am  of  opinion  that  the  right  of  the  Chan- 
cellor to  judge  of  the  form  and  regularity  of  a 
writ  of  error,  and  to  decide  whether  his  rules 
of  practice  in  relation  to  it  have  been  violated, 
is  as  ample  and  discretionary  as  it  is  in  the 
case  of  any  other  process  of  his  court ;  and  if 
this  writ  of  error  was  obtained  by  stealth,  by 
fraud,  or  in  violation  of  the  rules  of  practice 
in  that  court,  the  Chancellor  .had  a  right  to 
quash  the  writ,  if  it  had  not  passed  beyond  the 
verge  of  his  court ;  or  to  supersede  it,  at  any 
time  before  it  was  executed  by  the  justices  of 
the  Supreme  Court. 

This  Court  of  Errors  is  not  a  common  law 
court ;  it  has  no  original  jurisdiction  of  causes  ; 
and  although  a  writ  of  error  be  returnable  here, 
yet,  until  it  is  returned,  this  court  has  no  juris- 
diction. 

A  writ  of  error  is  not  the  process  of  this 
court,  in  such  a  sense  that  this  court  can  make 
any  interlocutory  order  in  relation  to  it  pre- 
vious to  its  return  ;  and  as  writs  *of  f*37O 
error,  like  other  process  from  chancery,  may 
issue  improvidently,  vexatiously  and  irregu- 
larly, I  deem  it  a  power  inherent  in  the  Chan- 
cellor to  judge  of  and  control  such  writ, when- 
ever such  cause  for  interference  shall  exist ; 
provided  he  exercises  such  power  before  this 
court  acquires  jurisdiction  of  the  cause  on 
which  the  writ  of  error  is  founded. 

In  the  case  of  Ll>yd  v.  Skntt  (Doug.,  3T>0) 
there  was  a  motion  in  the  King's  Hench  to 
quash  a  writ  of  error  ;  and  Lord  .Mansfield  and 
the  whole  court  decided  that  it  could  not  be 
quashed  there  ;  but  that  the  application  ought 
to  be  made  either  to  the  Court  of  Chancery, 
from  whence  it  issued,  or  to  the  Exchequer 
Chamber,  where  it  was  returnable. 

A  marginal  note  of  the  reporter  slates  (hut 
application  WHS,  afterwards,  made  to  the  Court 
of  Chancery,  which  refused  to  entertain  the 
question  ;  and  then  to  the  Court  of  Exchequer 
Chamber,  where  it  was  determined  thiit  the 
writ  of  error  was  projH-rly  brought. 

This  note  is  a  very  loose  authority,  and  does 
not  specify  whether  the  application  to  chan- 
cery to  quash  the  writ  was  before  or  after  the 
return  :  nor  is  there  any  reason  stated  why  the 
Court  of  Chancery  would  not  entertain  the 
question.  I  can,  however,  imagine  thi-.  rea- 
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sou,  that  as  the  writ  of  error  had  completely 
passed  out  of  the  Court  of  Chancery,  and  was 
then  un  file  in  the  King's  Bench,  the  motion  to 
quash  was  irregular  ;  and  the  inference  by  no 
means  follows,  that  an  application  for  a  super- 
seded* would  not  have  been  successful. 

In  the  case  of  Tfie  Dean  ami  Cliapter  of 
Dublin  v.  Dowgatl(l  P.  Wms.,  149,  151)  Ch.  J. 
Parker  (who  assisted  Lord  Chancellor  Cowper) 
declared  that.  "  the  Court  of  Chancery  might 
supersede  the  writ  of  error,  quia  impronde 
emanavit." 

In  the  case  of  the  Lessee  of  iMwlor  v.  Murray 
(1  Sch.  &  Lef.,  75)  the  Court  of  King's  Bench 
amended  a  record  in  ejectment,  which  was  ob- 
jected to,  and  a  bill  of  exceptions  was  tendered, 
377*]  which  the  judges  refused  to  seal.  *A 
writ  grounded  on  the  statute  of  Westminster, 
corresponding  with  our  statute  concerning  bills 
of  exceptions,  was  issued  by  the  cursitor  in 
chancery  ;  in  obedience  to  which,  the  judges 
of  K.  B.  affixed  their  seals  to  the  bill  of  excep- 
tions. After  the  writ  had  issued,  and  before 
it  was  returned,  the  Lord  Chancellor  was  in- 
formed of  the  proceedings  ;  and,  upou  argu- 
ment, and  due  deliberation,  he  decided  that 
the  writ  had  issued  improvidently,  and  ordered 
it  to  be  superseded.  His  lordship  observed, 
as  the  reasons  of  his  decision,  that  he  could 
find  no  trace  of  such  a  writ  having  been  issued  ; 
and  he  was  clearly  of  opinion  that  it  had 
been  issued  improvidently.  If  it  had  been  re- 
turned, or  it  had  not  gone  out  of  the  custody  of 
the  officer  of  his  court,  it  ought  to  have  been 
quashed  ;  but  as  it  had  been  delivered  to  the 
party,  it  could  not  properly  be  quashed,  and 
the  only  proper  remedy  was  by  supersedeax. 

I  think  that  case  is  analogous  to  the  one  now 
before  this  court,  and  is  a  strong  authority  in 
support  of  the  Chancellor's  proceedings. 

The  su))ersedeas,  in  this  case,  alleges  that  the 
writ  of  error  issued  improvidently  and  irregu- 
larly ;  and  as  cases  may  exist  wherein  the 
Chancellor  has  a  right  to  deny  what  the  party 
may  choose  to  call  a  writ  of  error,  and  as  he 
has  a  right  to  control  the  forms  and  practice 
of  his  court,  in  relation  to  all  writs  of  error, 
we  are  bound  to  presume  that  the  allegations 
set  forth  in  the  mpernedetis  are  true,  and  that 
malpractice  has  been  committed  in  obtaining 
this  writ  of  error ;  and  if  the  writ  did  issue 
irregularly  and  improvidently,  I  think  it  was 
properly  arrested  by  the  wpemedeas. 

An  appeal  has  been  made,  which  is  calcu- 
lated to  alarm  the  pride,  and  to  rouse  l'e»prit 
de  corps  of  the  members  of  this  court.  Such 
addresses  always  come  in  a  flattering  form  ; 
they  are  too  apt  to  be  heard  with  complacency, 
and  should,  on  that  account,  be  listened  to 
with  a  jealous  caution. 

We  are  told  that  the  jurisdiction  and  inde- 
378*]  pendence  *of  this  court  have  been 
invaded ;  that  the  Chancellor  has  usurped 
powers  which  belong  exclusively  to  us,  and 
that  this  dangerous  encroachment  should  be 
sternly  resisted. 

I  feel  it  to  be  my  indispensable  duty  to  main- 
tain the  constitutional  authority  of  this  court, 
so  far  as  ray  voice  will  avail ;  but  I  consider 
it  to  be  equally  my  duty  to  acknowledge  and 
respect  the  legitimate  powers  and  jurisdiction 
of  every  other  tribunal  of  justice. 

If,  however,  the  question  before  us  be  doubt- 
US 


ful,  and  we  permit  ourselves  to  listen  to  the 
suggestions  of  expediency  and  sound  policy, 
in  order  to  solve  it,  the  argument  resulting 
from  these  considerations  is,  in  my  judgment, 
decidedly  opposed  to  the  pretentious  of  an 
arbitrary  superintending  control  by  this  court 
in  such  cases.  It  is  true  the  Chancellor  may 
abuse  his  discretion,  and  deny  a  writ  of  error 
where  he  ought  to  grant  it.  He  has,  indeed, 
the  physical  power  to  prevent  regular  suitors 
from  coming  into  this  court ;  but,  I  ask,  if 
every  officer  intrusted  with  a  seal,  has  not  a 
like  power  of  stopping  the  courts  of  justice, 
by  refusing  process  ?  The  Supreme  Court 
may  obstruct  suitors  in  their  progress  to  this 
court.  Suppose  the  justices  of  the  Supreme 
Court  should  refuse  to  render  judgment,  or  to 
perfect  a  record  ;  I  presume  it  will  not  be 
contended  that  this  court  has  a  right  to  issue 
a  mandamus,  to  compel  a  performance  of  their 
duty. 

These  are  extreme  possible  cases,  and  as 
they  have  never  occurred  in  past  experience,  the 
anticipation  of  future  dangers,  arising  from 
such  improbable  acts,  is  to  my  mind  chimeri- 
cal. But  if  such  cases  should  occur,  ample 
remedies  exist.  Civil  and  criminal  prosecu- 
tions, impeachment  and  removal  from  office 
await  the  corrupt  offenders  ;  and  if  these  are 
insufficient,  the  Legislature  are  competent,  and 
I  trust  will  always  be  disposed  to  provide 
further  checks  and  penalties  for  such  abuses. 

1  will  not  impeach  the  wisdom  of  the  con- 
stitution in  regard  to  the  establishment  of  this 
court ;  but,  when  I  consider  how  it  is  consti- 
tuted, how  numerous  its  members,  how  slow 
and  imperfect  their  accountability,  and  how 
*transcendant  their  powers,  I  feel  no  [*379 
apprehension  that  this  court  will  ever  sustain 
any  diminution  of  its  authority  by  its  collisions 
with  the  other  State  judicatures.  This  is, 
perhaps,  the  only  body  of  men  to  be  found  in 
all  the  republican  institutions  of  our  country 
in  which  such  high  and  extensive  judicial 
powers  are  united  with  legislative  functions. 
We  have  an  independent  voice  in  passing  all 
laws  :  we  expound  and  enforce  those  laws,  as 
a  court  of  dernier  resort ;  we  not  only  revise 
and  control  the  decrees  in  chancery,  and  the 
judgments  of  the  Supreme  Court ;  but  it  is  our 
office  to  try  the  Chancellor  and  justices  of  the 
Supreme  Court,  on  impeachment,  and  to  re- 
move them  from  ther  seats. 

As  well  might  the  lion  say  to  the  kid,  "You 
have  invaded  my  forest,  and  if  I  do  not  exert 
my  authority  in  avenging  the  insult,  there  is 
danger  that  my  dominion  will  be  usurped." 

I  am  bound  to  presume  that  no  member  of 
this  court  is  influenced,  on  this  occasion,  by 
motives  of  party  spirit,  or  personal  resentment ; 
but  I  will  not  conceal  my  fears  that,  hereafter, 
some  unprincipled  demagogue,  of  furious  pas- 
sions and  vindictive  temper,  may  obtain  a  place 
here,  who,  being  not  only  the  leader,  but  the 
tyrant  of  his  party,  and  regardless  of  property, 
except  as  it  ministers  to  his  ambition,  may  here 
erect  his  fortress,  for  assailing  and  prostrating 
the  subordinate  courts  of  justice,  which  afford 
the  only  security  for  private  rights,  and  the 
only  sanctuary  for  civil  liberty.  I  confess  I 
am  "jealous  of  any  man  who  habitually  incul- 
cates sentiments  of  disrespect  for  those  courts 
— of  any  man  who  dares,  directly  or  indirectly, 
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to  beguile  and  allure  the  people,  by  the  falla- 
cious hope  that  justice  can  be  attained  through 
any  other  channels  than  the  established  courts 
of  law  and  equity.  If  a  Caesar  or  a  Cromwell 
shall  hereafter  arise,  I  fear  that  this  court  is 
destined  to  be  the  theatre  on  which  he  will 
proclaim  himself  dictator. 

My  opinion  is  that  the  writ  of  error  is 
annulled  by  the  writ  of  superseded*,  and  that 
38O*]  the  justices  of  the  *Supreme  Court  be 
advised  that  no  further  return  to  the  writ  of 
error  is  required. 

PARIS,  Senator,  declared  himself  to  be  of  the 
same  opinion. 

But  a  majority  of  the  court1  being  of  opin- 
ion that  the  return  was  insufficient,  it  was, 
therefore,  ordered  and  adjudged  that  the  su- 
persedeas  issued  in  this  cause  be  deemed  a  nul- 
lity, and  that  the  first  return  of  the  Supreme 
Court  is  insufficient. 

A  further  return  was  then  made  to  the  writ 
of  error,  by  the  Supreme  Court,  as  follows  : 
"  The  answer  of  James  Kent,  Chief  Justice  of 
the  Supreme  Court  of  Judicature  of  the  State 
of  New  York,  within  named.  The  record  and 
proceedings  on  the  writ  of  habeas  corpus, 
whereof  mention  is  within  made,  with  all 
things  concerning  the  same ;  To  the  President 
of  the  Senate,  and  the  Senators  and  Chancel- 
lor, within  specified,  at  the  day  and  place 
within  contained,  I  certify,  in  a  certain  sched- 
ule to  this  writ  annexed,  as  I  am  within  com- 
manded. JAMES  KENT." 

"  NEW  YORK  SUPREME  COURT, 
February  Term,  in  the  year  of  our  Lord,  1810. 

"  The  people  of  the  State  of  New  York  have 
sent  to  the  sheriff  of  the  City  and  County  of 
Albany,  their  writ  of  habeas  corpus,  in  these 
words,  to  wit"  (here  the  writ  was  set  forth)  : 
"  J.  V.  N.  Yates  in  person,  allowed  in  open 
court.  February  6th,  1809. 

"  And  now  here  at  this  day,  to  wit,  on  the 
9th  February,  in  this  present" February  Term, 
before  the  justices  aforesaid,  at  the  City  Hall 
of  the  city  of  Albany,  comes  the  said  John 
V.  N.  Yates,  in  his  proper  person,  under  the 
custody  of  Solomon  Southwick,  Esq.,  sheriff 
of  the  City  and  County  of  Albany,  and  the 
said  Solomon  Southwick,  Esq.,  sheriff  as 
381*]  aforesaid,  now  here  returns  the  *afore- 
said  writ  of  habeas  corpm,  together  with  the 
day  and  cause  of  the  caption  and  detention  of 
the  said  John  V.  N.  Yates,  in  the  words  and 
figures  following,  that  is  to  say  [here  the 
whole  return  was  set  forth,  verbatim,  for 
which,  see  the  case  of  J.  V.  N.  Yate*,  4 
Johns.  Rep.,  p.  318,  321]  :  Which  said  return, 
together  with  the  said  writ  of  habm*  carpus. 
to  which  the  same  is  annexed,  being  now  here 
read,  and  the  said  John  V.  N.  Yates  prays 
may  be  received  and  filed.  It  is,  therefore, 
ordered,  that  the  snme  be.  and  is,  hereby  re- 
ceived and  filed,  which  being  received  and 
filed,  the  said  John  V.  N.  Yates,  now  here, 
prays,  that  pending  the  argument  of  and  upon 
the  premises,  he  may  be  let  to  bail  by  the  jus- 
tices now  here,  and  it  is  grunted  to  him,  &<•. 
And  hereupon  the  said  John  V.  N.  Yates, 
before  the  justices  aforesaid,  now  here,  to- 

1.— There  were  19  in  the  affirmative,  and  9  in  th<- 
negative. 
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gether  with  his  bail,  Sebastian   Visscher,  of 
the  City  and  County   of  Albany,  Esq.,  before 
the  justices  aforesaid,  now  here,  acknowledg- 
ed themselves  indebted  to  the  people  of  the 
State  of  New  York,  to  wit,  the  said  John  V. 
N.  Yates,  in  the  sum  of  five  hundred  dollars  ; 
and  the  said  Sebastian  Visscher,  in  the  sum  of 
two  hundred  and  fifty  dollars  to  be  levied  of 
their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  said   people,  if 
default  be  made  in  the  condition  following,  to 
wit :  which  condition  is,  that  if  the  said  John 
V.  N.  Yates  shall  personally  appear,  from  day 
to  day,  before  the  justices  aforesaid,  during 
the  present  term  of  February,  and  stand   to 
abide  by  the  order  and  judgment  of  the  said 
justices,  of  and  upon  the  premises  aforesaid, 
|  then  the  said  recognizance  is  to  be  void,  else 
to  be  and  remain  in  full  force  and  virtue.  And 
because  the  said  justices,  now  here,  are  not  yet 
advised  of  and   upon   the   premises,   day  is 
therefore  given  to  the  said  John  V.  N.  Yates, 
that  he  be  before  the  justices  aforesaid,  on  the 
first  Monday  of  May  next,  at  the  City  Hall  of 
the  city  of  New  York,  to  hear  judgment  of 
*and  upon  the  premises,  because  the  [*382 
said  justices  would  advise  thereupon,  &c.  And 
hereupon  the  said  John  V.  N.  Yates  prays  to 
be  further  let  to  bail,  of  and  upon  the  premis- 
es, until  the  said  first  day  of  May  next ;  and 
it  is  granted,   &c.     And  hereupon   the  said 
John  V.  N.  Yates,  together  with  Isaac  Hansen, 
of  the  city  of  Albany,  in  the  County  of  Alba- 
ny,   before  the  justices  aforesaid,  now  here, 
acknowledged    themselves    indebted    to    the 
people  of  the   State  of  New   York,  to  wit, 
the  said  John  V.  N.  Yates,  in  the  sum  of  five 
hundred  dollars,  and  the  said  Isaac  Hanseu, 
in  the  sum  of  two  hundred  and  fifty  dollars, 
I  to  be  levied  of  their  respective  goods,  chattels, 
•  lands  and  tenements,  to  the  use  of  the  said 
i  people,  if  default  be  made  in  the  condition 
j  following,  to  wit  :  that  if  the  said  John  V.  N. 
|  Yates  shall  personally  appear  before  the  jus- 
l  tices  aforesaid,  at  the  City  Hall  of  the  city  of 
!  New  York,  on  the  first  Monday  of  May  next, 
i  and  from  day  to  day,  during  the  said  term  of 
j  May,  and   then  and   there  to  stand  to,  and 
abide  by,  the  order  and  judgment  of  the  said 
justices,    of   and   upon    the    premises    afore- 
said, then  the  said  recognizance  to  be  void, 
|  else  to  remain  in  full  force  and  virtue.     At 
i  which  said  time  and  place,  before  the  justices 
i  aforesaid,  at  the  City  Hall  of  the  city  of  New 
i  York,  the  said  John  V.  N.  Yates  did  not  ap- 
pear, but  made  default ;  and  upon  the  prayer 
of    Thomas    Addis    Emmet,   his    counsel,  a 
further  day  is  given  to  the  said  John  V.   N. 
j  Yates,  that  he  be  before  the  justices  aforesaid, 
in  his  proper  person,  at  the  Capitol  in  the  city 
;  of   Albany,  on   the  first  Monday   of  August 
next,  to  hear  judgment  of  and  upon  the  prem- 
ises, &c.     And  hereupon  the  said  John  V.  N. 
I  Yates,  by  the  said  Thomas  Addis  Km  met,  his 
;  counsel,  prays  that  the  recognizances  of  tin- 
said  John   V.   N.    Yntes,  and  of  his  bail,  the 
I  said  Isaac  Hausen,  be  respited  until  the  first 
Monday  of  August   next  ;  and   it  is  granted. 
|  &c.     At  which  said  day  and  place,  before  the 
|  justices  aforesaid,  at  toe 'Capitol,  in   [*.'J83 
i  the  city  of  Albany,  the  said  John  V.  N.  Yates, 
i  although  solemnly  demanded,  comet h  not,  hut 
,  maketh  default. 
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"Therefore  let  the  recognizances  of  himself, 
and  of  the  aforesaid  Isaac  Hansen,  his  bail,  be 
•estreated  into  the  Court  of  Exchequer  of  the 
State  of  New  York,  for  the  default  of  the  said 
John  V.  N.  Yates  ;  and  the  same  are  estreated 
accordingly,  &c. 

"  Whereupon,  all  and  singular  the  premises 
aforesaid  being  seen,  and  fully  examined  and 
understood,  by  the  justices  aforesaid,  now 
here,  it  seemeth  to  the  justices  aforesaid,  here, 
that  the  aforesaid  cause  of  commitment  of  the 
said  John  V.  N.  Yates,  to  the  custody  of  the 
sheriff  of  the  City  and  County  of  Albany,  in 
the  return  of  tlie  sheriff  above  specified,  is 
good,  and  sufficient  in  law,  to  detain  the  said 
John  V.  N.  Yates  in  custody  aforesaid. 

"Therefore  the  said  John  V.  N.  Yates  is, 
by  the  justices  aforesaid,  here,  remitted  to  the 
custody  of  the  sheriff  of  the  City  and  County 
of  Albany,  there  to  remain  in  the  same  state 
in  which  he  was  at  the  time  of  the  issuing  of 
the- aforesaid  writ  of  habeas  corpus,"  &c. 

After  reading  this  return,  a  motion  was 
made  that  the  writ  of  error  in  this  case  be 
quashed  ;  and  the  court  directed  the  Attorney- 
general,  on  the  part  of  the  people,  and  the 
counsel  for  Mr.  Yates,  to  argue  the  question, 
whether  a  writ  of  error  would  lie  in  this  case. 

[The  subject  is  so  fully  considered,  and  the 
authorities  so  critically  examined,  in  the  opin- 
ions delivered  by  the  members  of  the  court, 
that  the  arguments  of  counsel  are  stated  as 
briefly  as  possible.] 

[March  6th.l  Mr.  Van  Vechten,  Attorney- 
•General.  1.  I  shall  contend  that  a  writ  of 
error  will  not  lie  in  any  case,  on  a  habeas  cor- 
pus ;  and,  2.  If  it  will  lie,  that  the  present  is 
not  one  of  the  cases  in  which  it  may  be 
brought. 

1.  A  writ  of  error  lies  only  where  there  has 
been  an  issue  of  law  or  fact  joined,  on  which 
-384*]  a  judgment  has  *been  given.  In  the 
case  of  the  City  of  London  (8  Co.,  253)  the 
Court  of  Common  Pleas  decided  that  upon 
the  return  to  a  writ  of  habeas  corpus,  no  issue 
could  be  joined,  or  a  demurrer  taken  ;  and 
that  no  writ  of  error  would  lie  on  the  award 
of  the  court  made  on  the  return.  So  in  the 
case  of  The  King  v.  The  Dean  and  Chapter  of 
Irinity  Chapel,  in  Dublin  (8  Mod.,  27,  29 ;  S. 
C.  Str. ,  653),  the  court  said  it  was  against  the 
nature  of  a  writ  of  error  to  lie  on  any  judg- 
ment, but  in  cases  where  an  issue  may  be 
joined  and  tried,  or  where  judgment  may  be 
had  on  a  demurrer,  and  therefore  it  would  not 
lie  on  a  judgment  for  a  procedendo,  nor  on  the 
return  of  a  habeas  corpus.  And  it  was  held,  in 
that  case.that  a  writ  of  error  would  not  lie  on  the 
award  of  a  peremptory  mandamus,  though  it 
might  lie,  if  the  facts  of  the  return  were  trav- 
ersed, and  the  other  side  took  issue,  or  de- 
murred. The  same  principle  was  also  decided 
in  Fender  v.  Herle  (3  Bro.  P.  C.,  506)  in  the 
House  of  Lords. 

In  the  cases  of  procedendo,  habeas  corpus,  and 
mandamus,  the  judgment  establishes  no  right, 
nor  concludes  on  the  merits  ;  and  no  writ  of 
error  lies,  except  on  a  judgment  on  the  mer- 
its. (Fortesc.  Rep.,  329.)  A  writ  of  error 
will  not  lie  on  a  judgment  quod  computet,  and 
before  a  final  judgment.  (10  Co.,  38,  Metcal,fs 
case.) 

A  writ  of  error  lies  only  where  there  is  a 
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judgment,  and  the  decision  of  the  court  on  a 
return  to  a  habeas  corpus  is  not  a  formal  judg- 
ment. 

In  the  case  of  Groemcelt  v.  Burwett  (1  Ld. 
Ray m.,  454;  S.  C.,  1  Salk.,  144;  Com.,  76) 
the  same  principle  was  admitted  by  Lord  Holt. 
A  writ  of  habeas  corpus  is  a  mere  writ  of 
privilege,  and  a  judgment  given  on  the  re- 
turn is  not  that  kind  of  judgment  on  which  er- 
ror lies. 

The  5th  section  .of  the  Habeas  Corpus  Act 
(24  sess.,  ch.  65,  sec.  5,  Laws,  Vol.  1,  p.  286) 
countenances  this  doctrine.  It  declares  "  that 
no  person  who  shall  be  set  at  large  upon  any 
habeas  corpus  shall  be  again  imprisoned  for 
the  same  offense,  unless  by  the  legal  order  or 
process  of  the  court  wherein  he  is  bound,  by 
recognizance,  to  appear,  or  other  court  having 
jurisdiction  of  the  cause,"  &c.  The  exception 
shows  that  *the  Legislature  did  not  [*385 
consider  a  decision  on  a  habeas  corpus  as  final, 
since  the  merits  of  the  case  are  referred  to  the 
court  having  jurisdiction  of  the  cause  ;  and 
thus  marks  the  distinction  between  a  decision 
on  a  habeas  corpus  and  a  final  judgment  on  the 
merits  of  the  case.  The  third  section  also  re- 
cognizes the  same  distinction. 

The  question,  arising  on  the  return  to  this 
writ  of  error,  relates  to  an  order  of  the  Su- 
preme Court,  remanding  the  party  to  the  cus- 
tody of  the  officer,  under  the  commitment  of 
the  Chancellor.  The  Supreme  Court  supposed 
that  they  had  no  jurisdiction  in  the  case,  as  it 
was  a  conviction  of  a  contempt  of  the  Court 
of  Chancery,  and  peculiarly  and  exclusively 
belonged  to  that  court.  How  can  this  court 
decide  as  to  the  legality  or  justice  of  that  con- 
viction, or  of  an  order  for  an  attachment  to  en- 
force the  conviction,  or  on  an  order  of  the  Su- 
preme Court  remanding  the  prisoner  ? 

2.  But  admitting  that  there  may  be  cases, 
arising  on  a  habeas  corpus,  or  mandamus,  in 
which  a  writ  of  error  will  lie,  the  present  case 
is  not  one  of  them.  A  writ  of  error  will  not 
lie  on  a  conviction  for  a  fine,  or  a  contempt  (3 
Mod.,  28;  1  Salk.,  263  ;  2  Mod.,  218);  those  are 
summary  proceedings,  not  judgments,  or  mat- 
ters of  record. 

Again,  there  is  a  serious  objection  to  a  writ 
of  error  in  this  case,  arising  from  the  doctrine 
of  contempts.  The  power  of  committing  for 
contempts  is  essential  to  the  existence  of  every 
court ;  and  every  court  must  be  the  sole  and 
exclusive  judge  of  its  own  contempts.  (3 
Wils.,  199,  201  ;  2  Ld.  Raym.,  1115.)  Where 
it  appears  on  a  return  to  habeas  corpus  that 
there  has  been  a  conviction  by  a  court  of  com- 
petent jurisdiction,  it  is  conclusive,  and  can- 
not be  reviewed  in  this  way. 

Again,  this  court  is  merely  a  court  of  re- 
view. It  has  no  original  jurisdiction.  It  can 
have  cognizance  of  causes  only  when  brought 
before  it  by  a  direct  appeal  from  a  decree  of 
the  Court  of  Chancery,  or  by  a  writ  of  error 
from  *the  judgment  of  the  Supreme  [*386 
Court.  The  constitution  does  not  give  this 
court  power  to  review,  in  this  circuitous  way, 
a  decision  of  the  Court  of  Chancery.  The  Su- 
preme Court  has  no  power  to  review  the  de- 
cisions of  the  Chancellor.  Such  a  course  of 
proceeding  is  not  warranted  by  the  constitu- 
tion, and  is  inconsistent  with  the  nature  of  a 
court  of  appeals. 
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In  all  appeals  from  the  Court  of  Chancery  go  further,  and  show  that  the  Supreme 
the  Chancellor  is  required  to  assign  the  rea-  Court  could  commit  no  error,  on  a  habeas 
sons  of  his  decree,  though  he  can  give  no  voice  |  corpus;  for  if  an  error  is  committed  by  that 
in  the  final  decision.  Is  this  court  to  proceed  |  court,  it  is  to  be  corrected  here, 
to  decide  whether  Mr.  Yates  ought  to  be  dis-  |  In  the  case  of  The  Queenv.  Paty(2Ld.  Raym., 
charged  ?  If  so,  it  must  be^  because  he  has  i  1106,  1115)  Lord  Holt,  in  one  of  those  decis- 


been  illegally  committed.  By  what  court  ? 
The  Court  of  Chancery.  But  where  are  the 
reasons  and  grounds  of  the  decision  of  that 
court  ? 

Again,  the  Chancellor  is  one  of  the  judges  of 
this  court,  before  whom  this  writ  of  error  is 
made  returnable.  The  judges  of  the  Supreme 
Court  are  excluded  from  giving  any  vote,  on 
the  final  decision,  on  questions  arising  on  writs 
of  error,  but  the  Chancellor  is  not  excluded  ; 
and  thus,  he  will  be  called  upon  to  decide,  in 
review,  on  his  own  judgment. 

On  appeals,  this  court  are  to  reverse  or  af- 
firm, and  are  also  authorized  to  modify  the  de- 
cree or  judgment  of  the  court  below  ;  but  how 
are  they  to  modify  a  decision  on  an  order  or 
attachment  1 

Again,  this  court  are  to  give  such  judgment 
as  the  Supreme  Court  ought  to  have  given, 
and  the  record  must  be  remitted.  What  judg- 
ment of  the  Supreme  Court  is  to  be  reversed  ? 
It  is  a  mere  remitting  of  the  prisoner  to  the 
custody  of  the  officer,  under  the  attachment, 
to  remain  in  the  same  state  he  was  in  at  the 
time  of  issuing  the  habeas  corpus.  What  is  to 
be  done  by  the  Supreme  Court  when  the  record 
is  remitted?  Mr.  Yates  is  not  in  the  custody 
of  an  officer  of  that  court ;  he  is  no  longer  sub- 


ions  which  have  rendered  his  name  immortal, 
*was  of  opinion  that  the  action  which  [*388 
Paty  brought  against  the  constables  of  Ayles- 
bury,  and  for  which  he  was  committed  by  the 
House  of  Commons  for  a  contempt,  well"  lay, 
and  the  bringing  of  it  no  breach  of  the  privi- 
lege of  the  House,  and  that  a  writ  of  error 
would  lie.  (Here  was  given  a  history  of  that 
case.)  The  Commons  addressed  the  queen,  to 
prorogue  the  Parliament,1  in  order  to  prevent 
a  decision  of  the  very  question,  whether  a 
writ  of  error  would  lie  on  a  habeas  corpus. 
Now,  if  it  were  a  point  so  very  clear  that  no 
writ  of  error  would  lie,  it  is  hardly  to  be  sup- 
posed that  the  Commons  would  have  been  pro- 
rogued, to  prevent  a  decision.  It  must  have 
been  apprehended  that  the  House  of  Lords 
would  have  decided,  conformably  to  the  opin- 
ion of  Lord  Holt,  that  a  writ  of  error  would 
lie. 

The  cases  which  have  been  cited  to  support 
a  contrary  doctrine,  contain  only  the  dicta  of 
lawyers.  The  case  of  The  City  "of  J.ondon,  re- 
ported by  Coke,  was  decided  before  the  Ha- 
beas Corpus  Act,  and  when  a  writ  of  habeas 
corpus  was  considered  as  a  mere  writ  of  privi- 
lege ;  but  since  the  statute,  it  is  a  writ  of  right, 
demandable  of  right,  and  is  not  subject  to  the 


ject  to  its  order  or  control.     Can  this  court  ,  rule  as  to  writs  of  privilege. 

4387*]  make  an  *order,  by  which  he  is  to  be       The  principle    decided   in  the   case  of  the 


sent  back  into  the  custody  of  the  Supreme 
Court  ?  Must  that  court  issue  a  new  habeas 
corpus  to  bring  him  again  before  them  ?  That 


Dean  and  Chapter  of  Trinity  Chapel,  in  Dublin 
(8  Mod.,  27),  is  true  as  a  general  proposition  ; 
but  there  are  cases  in  which  a  writ  of  error 


is  in  their  discretion.  The  necessity  of  a  new  will  lie,  though  there  has  been  no  judgment  on 
habetu  corpus  shows  the  absurdity  of  entertain- !  the  merits.  As,  where  a  statute  merchant  has 
ing  a  writ  of  error  in  such  a  case.  The  great  been  duly  acknowledged,  and  the  execution  is 
inconvenience,  and  the  numerous  difficulties,  i  erroneous,  a  writ  of  error  may  be  brought, 
which  such  a  doctrine  must  produce,  afford  (Cro.  Eliz.,  238,  Ascue  v.  Futjambe.)  In  the 
sufficient  ground  for  this  court  to  quash  the  i  acknowledgment  of  a  statute  merchant,  there 
writ. 


is  no  declaration,  plea,  issue  or  judgment ;  but 
the  bare  acknowledgment  of  a  debt  on  record. 
The  question  now  brought  into  discussion  has    So  a  writ  of  error  lies  to  reverses  fine  (2Inst., 
never   been  decided  in    England,  or  in   this  I  513),  in  which  there  is  no  issue  of  law  or  fact. 


Messrs.  Rodman  and  T.  A.  Emmett,  contra. 


State.     Unshackled   by  precedent,  this  court 
must  decide  it  on  principle. 

This  court  differs  from  the  House  of  Lords, 
as  a  court  of  errors,  in  England.  That  court 
grew  up  by  the  common  law — by  practice, 


nor  a  judgment.     In  the  case  of  a  procedendo 
there  is  no  judgment,  nor  *any  ingre-  [*389 
dient  of  a  judgment ;  it  merely  sends  the  cause 
to  the  inferior  court. 
All  proceedings  of    inferior  courts,  which 


usage  and  precedent.     This  court  derives  its  j  conclusively  affect  the  rights  or    property  of 


origin  from  the  constitution  and  the  statutes. 
The  powers  of  the  two  courts  are  different. 
The  7th  section  of  the  statute  (24  sess.,  ch.  10, 
Laws,  Vol.  I.,  p.  184)  organizing  this  court, 


|>ersons,  ought  to  be  subject  to  the  revision  or 
correction  of  a  higher  tribunal.  In  A*/iby  v. 
White,  cited  in  1  Str.,  536,  it  was  held  that  a 
writ  of  error  would  lie  on  the  award  of  the 


says,  that  "  all  errors  happening  in  the  Court  \  court  to  remand  a  person,  where  the  court  re- 
of  Chancery,  the  Supreme  Court,  or  Court  of  [  fused  to  bail. 

Probate,  shall  be  redressed  and  corrected  by  j      When  the  court   in   which  the  proceed  ings 
the  Court  for  the  Trial  of  Impeachments  and  i  originate  have   done  all  in    their  power  to  do. 


the  Correction  of  Errors."  These  are  the 
largest  and  most  comprehensive  words  which 
<*ould  be  used.  It  was  intended  that  this  court 
should  have  power  to  correct  every  error  of 
the  Court  of  Chancery,  or  the  Supreme  Court. 
This  court,  then,  possesses  powers  more  ex- 
tensive, as  a  court  of  review,  than  the  House 
of  Lords  ;  and.  therefore,  though  it  should  be 
shown  that  no  writ  of  error  lies  on  a 


and  have  recorded  their  acts,  there  ought  to 
be  a  power  in  a  higher  court  to  reverse  their 
proceedings.  A  habeas  corpus  is  a  writ  of 
right  ;  and  in  a  case  affecting  the  liberty  of  a 
citizen,  what  good  reason  can  be  assigned  why 
a  writ  of  error  should  not  lie?  It  is  said  there 
is  no  judgment.  In  Snlkeld  and  Ld.  Hay 
nuind  the  decision  of  the  court  is  called  a 


1.    S*-c  Stnollett'a  Continuation  of  the  History  of 
corpus  in  England,  the  Attorney-General  must  >  Knirlaml.  I7i>4. 
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judgment.  In  the  present  case  the  prisoner 
was  let  to  bail,  and  entered  into  a  recogniz- 
ance to  appear  and  abide  the  order  and  judg- 
ment of  the  Supreme  Court.  What  is  a  judg- 
ment? Blackstone  (3  Bl.  Com.,  395.  396)  says 
a  judgment  is  the  sentence  of  the  law,  pro- 
nounced by  the  court,  on  the  matter  contained 
in  the  record.  Did  not  the  Supreme  Court 
pronounce  the  sentence  of  the  la.w,  in  the  mat- 
ter before  them,  and  contained  in  the  record? 
Coke  (Co.  Litt. ,  288  6)  says  a  writ  of  error 
does  not  lie  without  a  judgment,  or  an  award 
in  nature  of  a  judgment.  Is  not  the  sentence 
of  the  Supreme  Court  in  this  matter  an  award 
in  nature  of  a  judgment?  It  is  not  a  technical 
and  formal  judgment,  it  is  true  ;  but  it  comes 
within  the  description  of  Coke.  It  was  final, 
as  it  respected  the  Supreme  Court,  for  they 
did  all  that  was  in  their  power  to  do  in  the 
case.  The  position  that  the  words  idea  con- 
sideratumiest  are  essential  to  a  judgment,  is 
not  to  be  found  in  any  of  the  books,  except  8 
Mod.,  and  that  is  the  worst  authority.  In  Tlw 
King  v.  Hearle,  Reynolds,  J.,  says,  "I  know 
39O*J  of  *no  certain  form  of  words  in  judg- 
ments, but  every  judgment  may  and  ought 
to  vary,  according  to  the  circumstances  of  the 
case." 

But  if  the  words  ' '  therefore  it  is  consid- 
ered" are  essential,  then  there  is  error  in  the 
record  for  the  omission  of  them.  If  those 
words  are  not  necessary,  then  this  is  a  judg- 
ment on  which  a  writ  of  error  will  lie.  In 
Groenwelt  v.  Bar-weU  the  court  held  that  error 
would  not  lie,  because  it  was  the  judgment  of 
an  inferior  court,  and  its  proceedings  were  re- 
movable by  certiorari. 

It  is  objected  that  if  the  writ  of  error  lies  in 
this  case,  this  court  will  decide,  in  a  collateral 
way,  on  the  power  of  the  Court  of  Chancery 
to  commit  for  a  contempt.  Though  that  court 
has  extensive  powers  of  commitment,  they 
must  be  exercised  according  to  law,  and  it 
must  be  shown  that  its  discretion  has  been  ex- 
ercised according  to  the  established  principles 
of  law.  This  court  has  power  to  decide 
whether  the  Court  of  Chancery  has  proceeded 
according  to  law,  in  the  exercise  of  its  discre- 
tion— whether  the  conviction  was  only  legal 
evidence  or  not. 

It  is  asked,  if  this  writ  of  error  should  be 
sustained,  what  judgment  can  this  court  pro- 
nounce? We  answer,  that  this  court  must 
give  the  same  judgment  which  ought  to  have 
been  given  by  the  Supreme  Court.  The  record 
must  be  remitted  ;  and  Mr.  Yates  may  be  rec- 
ognized to  appear  at  the  next  term,  when  the 
Supreme  Court  will  pronounce  the  judg- 
ment which  this  court  shall  say  ought  to 
have  been  given,  and  the  prisoner  be  set  at 
large. 

No  inconvenience  can  result  from  a  writ  of 
error  in  this  case.  The  proceedings  of  the 
court  below  are  interfered  with  no  further 
than  to  oblige  that  court  to  conform  to  the 
principles  of  law  in  the  exercise  of  its  powers. 
Unless  a  writ  of  error  can  be  sustained,  Mr. 
Yates  will  be  without  remedy.  That  no  exact 
391*]  precedent  *can  be  found,  is  no  reason 
why  this  court  may  not  review  the  proceed- 
ings of  the  Supreme  Court.  A  record  is  sent 
here,  which  is  complete  and  final.  Eat  boni 
judicis  ampliare  jurindictionem,  is  a  maxim 


of  our  law.  This  maxim,  if  not  applicable 
to  inferior  courts,  is  eminently  so  in  regard  to 
a  court  of  the  highest  jurisdiction,  and  of  der- 
nier resort. 

TJie  Attorney-General,  in  reply.  The  words 
"all  errors,"  &c.,  in  the  act  organizing  this 
court,  are  not  to  be  construed  to  mean  every 
error,  but  only  such  errors  as  may  happen  in 
pronouncing  a  final  judgment  on  the  merits. 
This  is  evidently  the  meaning  of  the  act,  if  the 
whole  section  is  read  together. 

I  repeat  it,  this  court  has  no  jurisdiction  but 
in  cases  regularly  brought  before  it,  by  appeal 
or  writ  of  error.  How  is  this  court  to  decide 
whether  the  Court  of  Chancery,  in  committing 
Mr.  Yates,  exercised  its  discretion  according 
to  law  or  not?  Is  this  court  possessed  of  the 
reason?  or  grounds  of  the  Chancellor's  decis- 
ion? Or  can  they  in  any  way  appear  on  the 
record?  The  proper  course  was  to  have  ap- 
pealed from  the  decision  of  the  Court  of  Chan- 
cery, and  then  the  reasons  of  its  proceeding 
would  have  been  stated  to  this  court.  Now 
this  is  a  writ  of  error,  which  merely  brings  up 
an  attachment  and  order  of  the  court.  It  is 
like  a  writ  of  error  brought  on  an  ex- 
ecution, which  leaves  the  judgment  in  full 
force. 

It  is  said  that  by  ordering  the  Supreme 
Court  to  enter  a  judgment  for  the  discharge 
of  Mr.  Yates,  and  thereby  reversing  the  former 
judgment  of  that  court,  the  conviction  in  the 
Court  of  Chancery  will  also  be  reversed.  This 
is,  in  effect,  to  allow  the  Supreme  Court  to  re- 
view the  proceedings  of  the  Court  of  Chan 
eery  ;  and  this  court,  indirectly,  without  any 
appeal,  and  without  the  facts  and  reasons  of 
the  decision  before  them, will  reverse  the  order 
of  the  Chancellor.  Why  should  this  court 
break  Mown  the  barriers  which  have  [*392 
been  raised  by  the  constitution  between  the 
Court  of  Chancery  and  the  Supreme  Court, 
for  their  mutual  protection  ?  This  court  can- 
not depart  from  the  course  of  proceedings 
pointed  out  by  the  constitution. 

There  cannot  be  two  modes  of  bringing  the 
case  of  Mr.  Yates  before  this  court.  That  pre- 
scribed by  the  constitution  is  by  an  appeal.  If 
an  appeal  would  lie,  and  that  was  the  proper 
remedy,  it  ought  to  have  been  pursued.  A. 
writ  of  error  cannot  be  proper.  It  is  said  Mr. 
Yates,  not  having  entered  his  appeal  within 
the  fifteen  days  prescribed  by  the  statute,  will 
be  remediless,  if  this  writ  of  error  is  not  sus- 
tained. But  that  is  no  reason  why  this  court 
should  interfere.  Mr.  Yates  should  have  ex- 
ercised his  right  of  appeal  within  the  'ime  re- 
quired by  law.  If  he  has  lost  his  remedy,  it 
is  by  his  own  neglect,  and  this  court  cannot 
help  him.  The  Legislature  only  can  interfere 
for  his  relief,  if  that  body  should  think  it  a  fit 
case  for  its  interposition. 

Granting,  for  the  sake  of  argument,  that  this 
question  has  never  been  decided  in  England  ; 
it  is  strange  that,  in  this  State,  where  the  rights 
of  the  citizens  are  so  often  brought  into  dis- 
cussion, and  so  well  defended,  that  this  point 
should  never  have  been  raised  or  decided.  But 
the  question,  in  principle,  has  been  decided  in 
England.  The  general  rule  has  been  expressly 
laid  down,  and  certain  exceptions  are  stated  ; 
but  the  present  case  does  not  come  within  any 
of  the  exceptions. 
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A  statute  merchant,  being  an  acknowledg- 
ment of  the  debt  of  record,  there  is  no  occa- 
sion for  any  pleadings  or  issue  ;  but  the  judg- 
ment of  the  court  is  given  and  execution  issues 
to  enforce  it. 

Again,  this  court  are  called  upon  to  reverse 
an  order,  or  attachment,  of  the  Court  of  Chan- 
cery, as  erroneous  ;  yet  the  conviction  for  the 
contempt  will  remain  legal  and  in  full  force, 
and  another  attachment  may  be  issued.  The 
Supreme  Court  decided  only  that  on  the  face 
393*]  of  the  *order  or  attachment  Mr.  Yates 
was  legally  in  custody,  and  that  they  had  no 
jurisdiction  in  the  case  of  a  conviction  for  a 
contempt  by  the  Court  of  Chancery.  What 
order  is  this  court  to  make?  It  is  said  that  Mr. 
Yates  is  to  be  brought  before  the  Supreme 
Court,  upon  a  recognizance,  for  that  purpose. 
Who  is  to  take  this  recognizance?  Will  this 
court  direct  the  Chief  Justice,  or  one  of  the 
judges,  to  go  to  the  prison  to  take  a  recogniz- 
ance? Would  the  judges  be  bound  to  obey  such 
an  order? 

Again,  suppose  that  Mr.  Justice  Spencer, 
when  Mr.  Yates  was  brought  before  him,  in 
vacation,  had  remanded  him,  in  the  same 
manner  as  was  afterwards  done  by  the  Su- 
preme Court,  would  a  writ  of  error  lie  from 
the  decision  of  the  judge?  Could  a  record 
be  made  up,  in  such  a  case,  and  be  brought 
here? 

The  decision  of  the  Supreme  Court  is,  it  is 
true,  a  sort  of  judgment ;  but  it  is  not  that 
kind  of  judgment  on  which  a  writ  of  error 
will  lie.  It  will  hardly  be  pretended  that  a 
writ  of  error  will  lie  on  every  order  or  decision 
of  that  court. 

If  there  is  any  error  in  the  proceedings 
against  Mr.  Yates,  it  originated  in  the  Court 
of  Chancery ;  yet  the  Chancellor  is  to  sit  in 
judgment  here,  and  the  judges  are  excluded 
from  giving  any  opinion  on  the  final  decision 
of  the  case. 

Again,  the  Chancellor  cannot  be  called  upon 
to  give  his  reasons,  because  this  is  not  a  case 
arising  on  an  appeal  from  his  court;  nor  can  the 
judges  of  the  Supreme  Court  assign  any  rea- 
sons. They  did  not  decide  on  the  merits  of 
the  case  ;  they  merely  said  that  they  had  no 
power  to  review  the  proceedings  of  the  Chan- 
cellor, or  to  discharge  a  person  committed  by 
him  for  a  contempt — that  it  was  a  case  in 
which  they  had  no  right  to  interfere. 

If  this  court  is  to  grant  relief,  merely  be- 
cause the  party  is  remediless,  it  will  go  be- 
31)4*]  yond  the  constitutional  *limits  of  its 
jurisdiction.  Why  is  Mr.  Yates  remediless  ? 
Because  he  neglected  to  enter  his  appeal  ;  not 
l>ecause  he  has  been  guilty  of  an  offense,  from 
hie  punishment  of  which  no  remedy  is  to  IH> 
obtained  in  this  way.  Hut  he  has  a  more  com- 
plete remedy.  He  may  be  pardoned  by  the 
executive.  The  judgment  of  this  court,  re- 
versing the  decision  of  the  Supreme  Court, 
will  amount  to  no  more  than  a  discharge  of 
Mr.  Yates  from  custody  ;  and,  while  the  con- 
viction remains  in  force,  he  may  again  be 
committed. 

Our.  (id.  wilt. 

[Tuesday,  March  13.]  The  court  now  pro- 
ceeded to  decide  the  question  arising  on  the 
motion  to  quash  the  writ  of  error  in  this  case; 
and  the  judges  of  the  Supreme  Court  being 
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requested  to  give  their  opinions,1  they  de- 
livered them,  seriatim,  as  follows. 

YATES,  J.  The  question  for  the  determina- 
tion of  this  court  is,  whether  a  writ  of  error 
will  lie  on  the  proceedings  had  before  the  Su- 
preme Court,  on  the  habeas  corpus  allowed  by 
that  court. 

The  writ  of  habeas  corpus  is  the  most  usual 
and  proper  remedy  to  be  relieved  against  a 
wrongful  imprisonment ;  and,  in  order  to 
prevent  vexatious  delay,  it  is,  by  statute, 
made  the  duty  of  the  Chancellor,  or  justice  of 
the  Supreme  Court,  to  whom  application 
shall  be  made,  to  allow  it,  and  examine  into 
the  cause  of  commitment. 

In  this  case,  Mr.  Yates.  after  having  been 
twice  discharged  by  a  justice  of  the  Supreme 
Court,  was  taken  a  third  time,  by  an  order 
out  of  the  Court  of  Chancery,  and,  on  appli- 
cation, was,  by  habeas  corpus,  brought  before 
the  Supreme  Court,  who  adjudged  the  com- 
mitment good  *and  sufficient  in  law,  [*3i)5 
and  remitted  him  to  prison  in  the  same  state 
in  which  he  was  at  the  time  of  issuing  the  writ 
of  habeas  corpus. 

It  has  been  urged  that  this  is  not  a  judg- 
ment, and,  therefore,  error  will  not  lie  ;  that 
the  habeas  corpus  is  a  writ  of  privilege,  merely 
for  the  enlargement  of  the  prisoner,  without 
touching  his  case ;  that,  as  in  a  procedendo,  it 
does  not  touch  the  merits  ;  and  that  the  same 
reasoning  applies  here  as  in  the  case  of  a  man- 
damus. 

I  do  not  think  the  words  ideo  consideration 
est  are  indispensable  to  constitute  the  only 
judgment  subject  to  error  ;  it  is  not  used  in  a 
fine,  nor  is  it  necessary  in  outlawry. 

Lord  Coke  says,  without  a  judgment,  or 
award  in  nature  of  a  judgment,  error  will  not 
lie.  I  believe  it  is  only  necessary  to  examine 
these  proceedings,  to  determine  whether  it  is 
an  award  in  the  nature  of  a  judgment.  It  is 
sufficiently  extensive  and  final ;  he  is  remitted 
in  the  same  state  in  which  he  was  when  the 
habeas  corpus  issued  ;  and,  in  mv  view,  it  par- 
takes so  much  of  the  nature  of"  a  judgment, 
that  it  may  well  be  called  so.  and  deemed 
subject  to  error. 

The  nature  of  a  procedendo  and  the  province 
of  a  mandamus  differ  materially  from  the  writ 
of  /H i be* i*  corpus  ;  nor  do  I  think  the  same  rea- 
soning applicable  on  a  question  of  property  or 
interest,  which  substantial  justice  would*  le- 
gally enforce,  as  on  a  question  of  jMTsonal 
liberty,  and  which  ought,  at  all  times,  to  be 
extended  to  the  citizen,  more  especially  by  a 
court  of  the  last  resort,  if  it  can  lx>  done  with- 
out violating  established  principles  of  law. 

The  Supreme  Court  proceeded  to  examine 
into  the  cause  of  commitment,  and,  bv  it  ad- 
judication, has  confirmed  the  proceedings  in 
the  Court  of  Chancery  ;  and  the  party  con- 
ceiving himself  aggrieved  now  seeks  his  rom 
edy  in  this  court,  grounded  on  the  proceed- 
ings laid  before  the  court  below  ;  and  unions 
sufficient  ap|>earson  *the  face  of  those  [*3fMI 

1.  A  doiilit  having  boen  sufrgreted  i.\  gome  meni- 
Ix-r  of  the-  court,  on  H  former  day.  whether  the 
judges  of  the  Supreme  Court  hail  a  ritrht  to  take any 
part  In  the  queotJona  arising  in  this  cause,  or  to  ex- 

1'iv— .  any  opinion  concerning  them,  a  vote  wax 
taken  on  the  subject,  which  pa.s.«wd  In  favor  of  the 
ri»rlit  of  the  judyc*  to  deliver  their  opinion*. 
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proceedings  to  entitle  the  party  to  relief,  he 
must,  of  course,  be  remanded  ;  but  if  it  should 
appear  manifest,  on  an  examination  'of  these 
proceedings  by  this  court,  that  the  Court  of 
Chancery  has  exceeded  its  authority,  and  that 
Mr.  Yates  is  illegally  imprisoned,  I  would  ask, 
whence  is  the  necessity  of  any  further  inves- 
tigation into  what  has  been  called  the  merits 
of  the  present  case  ?  But  it  is  said  that  the 
party  might  have  appealed  within  a  limited 
time,  and  having  neglected  to  do  so,  he  is  now 
without  remedy,  and  must  continue  in  confine- 
ment, or  seek  relief  from  the  executive  by 
pardon.  Whenever  such  arguments  are  urged, 
there  ought  to  be  no  remaining  doubt  of  the 
guilt  of  the  prisoner,  established  by  a  full  and 
constitutional  investigation ;  but  while  the 
party  supposing  himself  aggrieved  is  engaged 
in  the  very  act  of  seeking  a  revision  of  what, 
by  him,  is  deemed  unlawful  proceedings 
against  him,  in  the  way  pointed  out  by  the 
constitution,  those  arguments  ought  not  to  be 
regarded. 

The  peculiar  situation  in  which  these  pro- 
ceedings have  placed  the  Chancellor,  and  the 
justices  of  the  Supreme  Court,  as  members  of 
this  court,  has  been  urged  as  evidence  of  the 
impropriety  of  sustaining  the  writ.  I  cannot 
discover  the  force  of  this  argument,  or  how 
the  existence  of  such  a  difficulty  can  possibly 
affect  the  remedy  now  sought  for,  against  an 
act  of  a  court,  whose  adjudication  is  subject 
to  the  revision  of  this  court. 

It  is  also  said,  supposing  Mr.  Justice  Spen- 
cer had  refused  to  bail,  or  discharge  the  party, 
who  would  then  have  returned  the  proceed- 
ings to  this  court  ?  Such  return,  certainly, 
could  not  be  enforced,  nor  would  it  be  nec- 
essary, another  remedy  being  open  to  the  par- 
ty If  dissatisfied  with  the  opinion  of  the 
judge  in  vacation,  he  might  renew  his  appli- 
cation in  term  time  ;  and  if  he  supposed  him- 
self aggrieved  by  the  subsequent  adjudication 
of  the  court,  he  might,  as  in  this  instance, 
397*]  claim  *his  writ  of  error,  and  ask  a  re- 
vision of  its  proceedings  on  the  habeas  corpus 
so  allowed.  To  quash  this  writ,  can  only  be 
justified  on  the  ground  that  it  is  the  avowed 
and  known  law  of  the  land,  that  error  will 
not  lie  on  a  habeas  coiyws.  This  doctrine  the 
English  books  will  not  uphold  to  such  an  ex- 
tent, as  to  make  it  the  duty  of  this  court  to  set 
it  aside.  In  all  the  cases  adduced  it  is  stated 
incidentally  ;  there  is  not  one  case  I  have 
been  able  to  find  where  the  point  has  been  ab- 
solutely determined. 

In  the  case  of  The  Queen  v.  Petty  et  al.  ten 
of  the  judges  were  of  opinion  that  the  queen 
could  not  refuse  to  allow  a  writ  of  error,  but 
that  it  was  grantable,  ex  debito  justitice.  Two 
of  the  judges  held  that  the  subject  could  not, 
of  right,  demand  it  in  any  criminal  case  ;  then 
it  was  a  doubt  whether  any  writ  of  error  lay 
upon  a  habeas  corpus.  The  agitation  of  the 
House  of  Lords,  occasioned  by  the  extensive 
claim  of  privilege  on  the  part  of  the  Commons 
in  this  case,  and  the  subsequent  conduct  of 
the  queen  to  prevent  a  decision,  is,  I  think, 
strong  presumptive  evidence  of  the  favorable 
opinion  of  the  House  of  Lords  #s  to  entertain- 
ing this  writ. 

In  short,  it  has  never  been  so  determined,  as 
to  remove  the  doubt  which  then  existed  on 
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the  subject ;  and  it  now  remains  for  Ihiscourt 
to  settle  the  law  ;  and  in  a  case  like  the  pres- 
ent, where  it  is  admitted  that  the  prisoner  is 
withoutjremedy,  if  error  cannot  be  sustained,  I 
have  no  hesitation  in  giving  it  as  my  opinion 
that  the  writ  ought  not  to  be  quashed,  in  order 
to  give  full  effect  to  the  revising  power  vest- 
ed in  this  court  by  the  constitution,  which,  in 
this  instance,  will,  of  course,  be  confined  to 
the  record  of  the  proceedings  sent  here  by 
the  Supreme  Court. 

VAN  NESS,  ./.,  declared,  in  substance,  that, 
upon  a  full  and  deliberate  examination  of  the 
question,  he  was  clearly  of  opinion  that  the 
writ  of  error  would  not  lie  in  this  case,  and 
that  the  writ  ought,  therefore,  to  be  quashed. 

*SPENCER,  J.  The  question  now  [*398 
under  consideration  is  of  high  importance. 
It  has  been  correctly  said,  in  the  progress  of 
the  argument,  that  there  never  has  been  a  de- 
cision in  England  upon  the  point  ;  there  are 
dicta  to  be  found,  but  they  proceed  from 
judges  who  had  not  cognizance  of  the  ques- 
tion, and  are  merely  thrown  out  by  way  of 
illustration,  on  discussions  of  other  points  of 
law.  Such  dicta  have  never  been  considered 
as  authoritative  ;  and  when  quoted  by  coun- 
sel, to  subserve  their  purposes,  have  ever  been 
treated  as  inconclusive.  Having  premised 
thus  much,  I  proceed  to  show  that  whenever 
it'  has  been  said  by  the  judges  that  a  writ  of 
error  will  not  lie  upon  a  habeas  corpiw,  these 
have  been  obiter  dicta. 

The  case  of  The  City  of  London  (8  Coke,  7 
Jac.,  1)  was  thus :  one  Wagoner  was  im- 
prisoned, upon  a  conviction  for  a  breach  of 
one  of  the  by-laws  of  the  city.  He  sued  out 
his  habeas  corpus;  a  special  and  very  long  re- 
turn was  made  in  justification  of  the  imprison- 
ment ;  and  upon  the  objection,  by  the  prison- 
er's counsel,  that  the  return  consisted  much  in 
recital,  it  was  answered  and  resolved  that  this 
was  not  a  demurrer  in  law,  but  a  return  to  a 
writ  of  privilege,  upon  which  no  issue  can  be 
taken  or  demurrer  joined  ;  and  that,  upon  the 
award  of  the  court,  no  writ  of  error  would 
lie,  the  return  being  to  inform  the  court  of 
the  truth  of  the  matter.  Upon  this  case,  it  is 
observable  that  it  was  before  the  Habeas  Corpus 
Act,  which  passed  in  31  Car.  II.  The  ques- 
tion was  not,  and  could  not  be  under  the  judg- 
ment of  the  court,  whether  a  writ  of  error  lay 
or  not.  The  next  case  is  that  of  The  King  v. 
The  Dean  and  Chapter  of  Trinity  Chapel,  in 
Dublin.  (8  Mod.,  28;  Hil.,  8  Geo.  I.)  That 
case  is  to  be  found  in  several  other  books.  As 
reported  in  Mod.,  it  is  this  :  A  writ  of  error 
was  brought  from  the  King's  Bench  in  Ireland, 
to  the  King's  Bench  in  England,  on  the 
awarding  of  a  peremptory  mandamus,  and 
the  chief  point  was,  whether  a  writ  of  error 
would  lie  upon  a  peremptory  *man-  [*399 
damns,  and  it  was  adjudged  that  it  would  not 
lie,  and,  in  giving  judgment,  the  court  say, 
"  it  is  against  the  nature  of  a  writ  of  error,  to 
lie,  on  any  judgment,  but  in  causes  where  an 
issue  may  be  joined  and  tried,  or  where  judg- 
ment may  be  had  on  demurrer,  and,  there- 
fore, it  will  not  lie  on  a  judgment  for  a  pro- 
cedendo,  or  on  the  return  of  a  habeas  corpus." 
Whatever  is  said  by  the  court,  in  this  case, 
beyond  the  point  in  question,  which  was, 
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whether  a  writ  of  error  lay,  on  the  award  of  a 
peremptory  mandamus,  cannot  be  considered 
as  authoritative.  This  case  is  also  reported  in 
Strange,  536,  but  not  a  word  escapes  the  court 
respecting  a  writ  of  error  on  a  habeas  corpus, 
excepting,  that  Eyre,  J.,  infers,  from  the  entry 
made  in  the  case  of  The  Aylesbury  Men,  with- 
out an  ideo  consideratum  esl,  that  the  judges 
thought  that  not  to  be  a  case  relievable  by 
writ  of  error.  With  professional  gentlemen 
there  can  be  little  hesitation  in  yielding  the 
palm  of  accuracy  to  Sir  John  Strange,  in  a 
competition  with  8  Mod.,  and  I  think  myself 
warranted  in  doubting  the  fact  that  the  court 
used  the  dicta  attributed  to  them  in  Mod. 
The  case  of  Dr.  Grroenwelt  v.  Dr.  Burwell  et 
al.  (1  Ld.  Raym..  454)  has  no  bearing  on  the 
question.  One  of  the  many  points  decided  in 
that  case,  and  to  which  our  attention  has  been 
called,  is,  that  to  a  court,  newly  erected,  with 
power  to  proceed  in  a  manner  unknown  to 
the  common  law,  a  writ  of  error  does  not  lie  ; 
but  their  errors  are  to  be  corrected,  on  cer- 
tiorari,  in  the  King's  Bench.  The  same  case 
is  to  be  found  also  in  Salk.,  144,  263,  where 
the  same  point  is  ruled.  The  case  of  Ham- 
mond v.  Howell  (2  Mod.,  218)  is  not  perceived 
to  have  the  remotest  bearing  on  the  question. 
These  are  all  the  cases  cited  by  the  Attorney- 
General,  and  are  supposed  to  have  decided 
the  present  question.  I  repeat  it,  that  the 
points  decided  in  these  cases  were  different, 
and  that  this  question  really  comes  before  this 
court  as  a  new  one.  In  the  case  of  The  Queen 
v.  Paty  et  al.  (2  Salk.,  504)  it  is  stated  to  be  a 
doubt  whether  any  writ  of  error  lay  upon  a 
4OO*]  judgment  *given  on  a  habeas  corpus. 
The  history  of  the  Aylesbury  cases,  in  my 
view,  demonstrates  that  it  was  not  the  opinion 
of  the  House  of  Lords,  or  of  the  lawyers  of  I 
that  period,  that  a  writ  of  error  would  not  lie  j 
in  such  case ;  the  contrary,  in  my  judgment, 
is  the  most  natural  inference. 

This  case,  then,  comes  back  to  be  consider- 
ed on  principle,  without  the  aid  of  any  ad- 
judged case.  The  objections  urged  against  a 
writ  of  error  are  several : 

1.  That  no  definitive  judgment  has    been  j 
given,  and  the  form  of  the  entryfcis  such  as  , 
shows  that  the  matter  has  not  been  adjudged, 
there  being  no  ideo  consideratum  e#t. 

2.  That  a  habeas  corpus  is  a   mere  writ   of  j 
privilege,  for  the  enlargement  of  the  prisoner, 
and  does  not  touch  the  merits  of  his  case. 

3.  That  this  court  cannot,  if  it  takes  cogniz- 
ance of  the  case,  afford  any  remedy   to  the  j 
prisoner. 

4.  That  the  writ  of  error,  in  this  case,  has  I 
not  brought  before  the  court  the  whole  case  ;  j 
and  that  as  the  conviction  took  place  in  the 
Court  of  Chancery,  the  only  remedy  would 
have  been  by  appeal  ;  and  that  the  grievance 
complained  of,  having  originated  from  chan- 
cery,   the  provisions  of  the  constitution   are  ' 
defeated  in  permitting  a  writ  of  error  to  lie, 
by  which  the  judges  of  the  Supreme   Court 
will  be  precluded  from  sitting  as  judges. 

As  to  the  last  point,  it  will  be  recollected, 
that  on  this  motion,  the  merits  of  the  case  can  , 
be  no  further  considered  than  are  necessary  to 
raise  the  question.     It  is,  therefore,  not  now 
to  be  examined,  whether  Yates  was  committed 
for  a  contempt  of  the  Court  of  Chancery,  or  , 
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for  a  criminal  act  in  violating  a  public  statute, 
for  which  he  was  alone  amenable  in  courts 
having  criminal  jurisdiction,  nor  whether  he 
was  liable  to  be  re-imprisoned,  after  his  en- 
largement on  habeas  corpus.  It  is  as  little  to 
the  purpose  to  examine  into  the  constitutional 
organization  of  this  court,  by  reasoning 
against  its  jurisdiction,  in  consequence  of  pro- 
visions in  the  constitution,  which  exclude  the 
justices  of  the  Supreme  Court,  from  voting  in 
*cases  of  writs  of  error.  Such  obser-  [*4O1 
vations  may  detect  errors  in  the  constitution, 
but  do  nothing  in  deciding  the  question.  If 
the  record  now  before  the  court,  on  examina- 
tion, does  not  present  a  case  in  which  there 
can  be  relief,  provided  the  court  has  jurisdic- 
tion, then  it  will  be  the  prisoner's  misfortune. 

The  form  of  the  judgment,  in  this  case,  is, 
"whereupon,  all  and  singular  the  premises 
aforesaid,  being  seen  and  fully  examined  and 
understood,  by  the  justices  aforesaid,  it  seem- 
eth  to  the  justices  aforesaid  here,  that  the 
aforesaid  cause  of  commitment  of  the  said 
John  V.  N.  Yates,  to  the  custodv  of  the 
sheriff  of  the  City  and  County  of  Albany,  in 
the  return  of  the  said  sheriff  above  specified, 
is  good  and  sufficient  in  law  to  detain  the  said 
John  V.  N.  Yates  in  the  custody  aforesaid." 
There  is  no  ideo  consideratum,  and  a  reversal 
of  the  decision  of  the  Supreme  Court  would 
not  entitle  the  prisoner  to  anything  in  the  per- 
sonality. 

That  the  record  presents  a  determination  of 
the  questions  of  law  arising  from  the  sheriff's 
return,  will  hardly  be  denied  by  anyone.  The 
language  of  the  Vecord  imports  an  ultimate 
and  final  decision  by  the  Supreme  Court 
against  the  prisoner.  It  is  a  decision,  too,  of 
the  highest  importance  to  him,  because  it  sub- 
jects him  to  imprisonment  under  the  order  of 
the  Court  of  Chancerv,  which  has  no  other 
limitation  in  point  of  time  than  the  mere 
pleasure  of  that  court.  In  a  case  thus  circum- 
stanced, to  abridge  the  citizen  of  his  right  to 
appeal  to  a  court  superior  to  the  one  which 
has  virtually  sentenced  him  to  imprisonment, 
by  declaring  that  the  cause  of  his  commit- 
ment by  the  Court  of  Chancery  is  good  and 
sufficient  in  law  to  detain  him,  and  by  re- 
manding him  to  the  custody  of  the  sheriff, 
there  to  remain  in  the  same  state  in  which  he 
was  at  the  time  of  issuing  the  aforesaid  writ 
of  knbea*  corjms,  would,  in  my  view,  require 
verv  strong  and  cogent  reasons. 

"f  he  7th  section  of  the  act  organizing  this 
court  (1  Rev.  Laws,  184)  declares,  that  all  er- 
rors happening  *in  the  Court  of  Chan-  [*4Oli 
eery,  the  Supreme  Court,  or  Court  of  Probates, 
shall  be  redressed  and  corrected  by  the  Court 
for  the  Trial  of  Impeachments  and  the  Correc- 
tion of  Errors.  These  expressions  are  broad, 
and  I  agree  are  not  to  be  extended  to  give  this 
court  cognizance  of  cases,  in  judgments  or  pro- 
ceedings merely  introlocutorv  ;  but  I  do  insist, 
that  whenever  a  decision  takes  place  in  the  Su- 
preme Court,  which  is  final,  and  of  which  a 
record  can  be  made,  and  which  shall  decide 
the  rights  of  property,  or  personal  liberty,  in 
such  cases,  the  statute  gives  jurisdiction  to  this 
court.  And,  permit  me  to  observe,  that  it 
would  be  a  singular  defect  in  our  judicial  sys- 
tem, to  provide  and  institute-  this  high  court 
to  decide,  in  the  last  resort,  on  the  properties 
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of  the  citizens,  and  to  leave  their  dearer  rights, 
their  personal  liberties,  unprotected  and  un- 
provided for. 

In  the  present  case,  a  record  has  been  made 
under  the  directions  of  the  justices  of  the  Su- 
preme Court,  agreeably,  in  most  respects,  to 
the  form  settled  in  the  King's  Bench,  in  the 
case  of  The  Queen  v.  Paty  et  al. ,  except  that 
the  entry  in  that  case  is,  that  the  cognizance  of 
the  cause  of  the  caption  and  detention  of  Paty 
did  not  belong  to  the  court  of  the  said  lady  the 
queen,  &c.,  whilst  in  the  record  here,  it  is, 
that  the  cause  of  the  commitment  is  good  and 
sufficient  in  law,  &c.  In  the  case  of  Paty,  the 
court  denied  itself  jurisdiction  ;  but  in  this 
case,  the  Supreme  Court  assumed  a  jurisdic- 
tion to  judge,  and  did  adjudge  the  commit- 
ment good  and  legal. 

In  the  case  of  The  Queen  v.  Paty  Lord  Holt 
says,  and  he  is  not  contradicted  by  the  other 
judges,  when  considering  the  return  of  the  Jut- 
beas  corpus,  "And  we  may  as  well  determine 
it  upon  the  return  of  the  habeas  corpus  (the 
privileges  of  the  Commons),  for  the  defendants 
are  here  in  a  proper  course  of  law,  and  the  mat- 
ter appears  to  us  upon  record,  as  well  this  way 
as  if  it  were  pleaded  to  an  action." 

The  question  recurs,  is  it  essential  that  the 
4O3*]  record  should  *contain  ideo  mnsidera- 
tum  est,  as  the  test  to  determine  whether  a 
writ  of  error  will  lie  ?  I  am  persuaded  that 
these  words  are  not  the  test.  In  the  case 
of  a  procedendo,  the  entry  is  with  an  ideo 
consideratum,  and  yet  error  will  not  lie.  The 
reason  in  that  case  is,  that  the  court  which 
awards  it  directs  another  court  to  proceed  in 
the  case ;  and  Coke,  in  his  Commentary  on 
Littleton,  p.  288  b,  says  that  "a  writ  of  error 
lieth  when  a  man  is  grieved  by  an  error  in  the 
foundation,  proceeding,  judgment  or  execu- 
tion ;  but  without  a  judgment,  or  an  award  in 
nature  of  a  judgment,  no  writ  of  error,  doth 
lie,  for  the  words  of  the  writ  are  si  judicium 
redditum  sit,  and  that  judgment  must  regularly 
be  given  by  judges  of  record." 

He  proceeds  to  state  the  judgment  in  out- 
lawry, after  the  defendant  is  qiiintus  exactus, 
which  is  ideo  utlagatur  per  judicium  coronato- 
rum,  and  in  London  per  judicium  recordatoris. 
But  before  the  forfeiture  of  goods,  the  sheriffs 
must  return  the  exigent,  whereby  the  outlawry 
appears  of  record,  or  the  outlawry  must  be  re- 
moved by  certiorari;  "for  before,"  he  adds, 
"that  time,  that  the  outlawry  appears  of  rec- 
ord, the  defendant  doth  not  forfeit  his  goods, 
nor  the  plaintiff  can  be  disabled,  nor  any  writ 
of  error  doth  lie  in  that  case."  Coke  then  pro- 
ceeds to  state  a  diversity,  when  by  the  writ  of 
error  he  shall  recover,  or  be  restored  to  any 
personal  thing,  as  debt,  damage,  or  the  like, 
then  a  release  of  all  actions  personal  is  a  good 
plea.  But  where,  by  a  writ  of  error,  the 
plaintiff  shall  not  be  restored  to  any  personal 
or  real  thing,  a  release  is  no  bar  ;  and  Littleton 
puts  the  case  of  a  writ  of  error  upon  an  out- 
lawry, where  it  happens  by  process  on  the 
original,  in  which  the  writ  of  error  does  not 
restore  him  to  anything  in  the  personality,  but 
only  to  his  law,  and  his  ability  to  sue,  &c. 
Tidd,  a  writer  of  the  greatest  accuracy,  and  of 
high  celebrity,  states  the  rule  in  the  words  of 
Coke,  that  there  must  be  a  judgment, 
or  an  award  in  nature  of  a  judgment,  or 
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else  a  writ  of  error  will  not  lie.  (2  Tidd, 
1062.) 

*It  will  not  be  denied  that  writs  of  [*4O4 
error  lie  to  reverse  outlawries.  We  have  a 
statute  regulating  the  proceedings  in  error  on 
outlawries  ;  not  giving,  but  recognizing  the 
writ ;  and  I  state,  without  the  possibility  of 
contradiction,  that  the  form  of  the  judgment  is 
ideo  ultagatur  per  judicium  coronatorum,  or  re- 
cordatoris.  Here  then  is  one  instance  in  which 
writs  of  error  lie,  without  the  ideo  consideratum 
est. 

In  the  case  of  Ascuev.  Fitzjambe  (Cro.  Eliz., 
233,  349  ;  Fitz.  N.  B. .  304),  upon  a  statute 
merchant,  the  court  held  clearly  that  error 
lay  where  the  statute  was  good,  but  the  exe- 
cution is  erroneously  sued  out  upon  it.  A  stat- 
ute merchant  is  where  a  man  is  bound  before  a 
mayor  or  bailiff  of  a  corporate  town,  who  has 
power  to  take  such  bonds  or  recognizances,  to 
pay  a  certain  sum  of  money  at  a  fixed  day  ;  if 
there  be  default  in  payment,  then  the  person 
in  whose  favor  it  is  made,  comes  before  the 
officer,  taking  the  statute,  and  prays  him  to 
certify  it  under  his  seal,  upon  which  there  is- 
sues a  writ  to  execute  the  statute.  I  have 
given  this  succinct  history  of  the  proceedings 
on  a  statute  merchant,  for  the  purpose  of 
showing  that  there  is  no  judgment  of  any 
court  upon  it  ;  and  yet  we  see  that  a  writ  of 
error  lies  on  it.  It  is  very  certain,  also,  that 
a  writ  of  error  lies  on  a  fine,  on  which  no 
judgment  is  pronounced,  the  whole  process 
depending  on  the  acts  of  the  parties,  it  being 
a  more  solemn  form  of  conveying  real  estates. 
Our  statute  relative  to  fines  limits  the  time 
within  which  writs  of  error  shall  be  brought 
to  reverse  them  ;  and  declares  that  for  certain 
defects  therein  they  shall  not  be  reversed  ;  and 
in  the  case  of  fines,  the  statute  does  not  give, 
but  only  recognizes  the  law,  that  writs  of  er- 
ror lie  on  them. 

In  Metealfe'sc&se  (11  Coke,  38)  it  was  decided 
that  a  writ  of  error  would  not  lie  on  a  judgment 
quod  computet,  because  it  was  not  a  final  decis- 
ion ;  but  in  the  same  case  the  reporter,  Lord 
Coke,  instructs  the  reader  that  there  are  ex- 
ceptions to  the  rule  that  no  writ  of  error  lies 
until  *the  whole  matter  in  the  original  [*4O5 
is  determined,  and  he  cites  a  case  in  Trinity 
Term  (18  Hen.  VII),  in  the  King's  Bench,  o*f 
one  Eaton,  who  was  indicted  of  the  death  of 
J.  M.  upon  which  a  capias  was  awarded,  and 
upon  that  an  exigent ;  after  which  Eaton  died 
before  an  attainder  ;  upon  which  award  of  the 
exigent,  his  administrators  brought  a  writ  of 
error,  and  it  was  adjudged  that  the  writ  of 
error  lay  ;  and  the  reason  was  because,  by  the 
award  of  the  exigent,  his  goods  and  chattels 
were  forfeited  ;  and  of  such  awards,  Coke 
adds,  which  tend  ad  tale  grave  damnum  of 
the  party,  a  writ  of  error  lies,  though  the  prin- 
cipal judgment  was  never  given. 

These  cases,  and  it  is  believed  others  could  be 
added  to  them,  evince  that  there  is  no  such  rule 
existing,  as  that  a  writ  of  error  will  lie  in  cases 
only  where  the  judgment  is  technically  ideo 
consideratum  est. 

As  to  the  second  point.  It  is  incorrect,  at 
this  day,  to  say  that  a  habeas  coi-pus  is  a  writ 
of  privilege.  Since  the  31  Car.  II.,  it  has  been 
considered  a  writ  of  right,  demandable,  ex 
debito  justitw;,  in  the  cases  provided  ;  and  this 
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right  is  secured  by  various  penalties  on  those 
authorized  to  allow,  and  on  those  required  to 
execute  the  writ.  It  is,  in  truth  the  birth- 
right of  the  citizen  ;  and  it  appears  to  me  ex- 
traordinary to  have  it  contended  that  the  de- 
cision of  the  Supreme  Court  does  not  touch 
the  merits  of  the  prisoner's  case.  If  he  can- 
not obtain  the  benefit  of  this  writ  from  that 
court,  he  can  get  it  nowhere  ;  for  though  there 
be  the  physical  power  on  the  part  of  a  judge 
of  that  court,  in  vacation,  to  allow  the  writ 
and  liberate  the  prisoner  even  now,  yet  such 
a  procedure  would  be  incorrect  and  censurable. 
The  decision  of  the  Supreme  Court  has  settled 
the  law  of  that  case  ;  and  if  this  court  cannot 
review  the  question,  it  must  remain  the  law  of 
every  similar  case. 

But  it  has  been  insisted  that  there  is  an  anal- 
ogy between  the  adjudication  on  a  writ  of 
habeas  corpus  and  the  issuing  a  peremptory 
mandamus;  and  it  having  been  settled  in  the 
House  of  Lords,  in  England,  in  the  case  of 
4O6*]* Fender  v.  Herle(3  Bro.  P.  C.,  178),  and 
the  case  of  the  Dean  and  Chapter  of  Trinity 
Church,\n  Dublin  (2  Bro.  P.  C.,  555, 556),  that  a 
writ  of  error  will  not  lie  on  a  peremptory  man- 
damus, it  follows,  it  is  said,  that  it  will  not  upon 
the  adjudication  on  a  habeas  corf/us.  It  ap- 
pears to  me  that  the  reason  for  the  judgment 
of  the  House  of  Lords,  on  the  mandamus,  is 
altogether  inapplicable  to  a  habeas  corpus.  In 
8  Mod.,  29,  the  case  before  quoted,  the  Court 
of  King's  Bench  in  England,  in  giving  their 
reasons  why  a  writ  of  error  would  not  lie  on 
a  mandamus,  say,  "that  the  right  of  any  per- 
son was  not  to  be  determined  on  a  mandamus; 
it  gives  a  remedy  where  there  is  a  seeming 
probability  for  if,  and  it  settles  people  in  their 
possessions,  so  that  they  may  be  able  to  defend 
their  rights,  or  by  virtue  thereof,  to  bring  an 
action  for  things  incident  to  the  possession  ; 
and  if  a  writ  of  error  should  lie  in  such  cases, 
it  would  entangle  all  the  public  acts  of  annual 
officers  in  most  corporations  and  parishes." 
But  they  admit  that  it  does  lie  in  case  of  trav- 
ersing the  return,  under  the  statute  of  9th 
Anne,  ch.  20.  In  what  respects  the  analogy 
exists  between  a  mtindamux,  which  does  not 
settle  the  rights  of  parties,  and  the  final  adju- 
dication on  a  habeas  corpiut,  which  I  trust  I 
have  shown  does  affect,  in  the  most  essen- 
tial manner,  the  rights  of  the  prisoner,  if  he- 
be  illegally  imprisoned,  I  cannot  discover. 

The  statute  to  which  I  have  referred  is  very 
broad  and  extensive.  This  court  have  a  re- 
visionary  power  over  all  errors  happening  in 
the  Supreme  Court. 

In  this  case  there  is  a  record  of  a  proceeding 
in  that  court ;  and  there  is,  substantially,  a 
judgment  on  that  record,  or,  in  the  language 
of  (Joke,  an  award  in  nature  of  a  judgment. 

The  idfo  ronxidrralum  eat,  on  a  record,  is  not 
the  test  by  which  to  determine  whether  error 
lies  or  not,  as  must  be  manifest  from  tin*  cases 
which  have  been  cited.  The  question  is  al- 
together unshackled  by  decisions  in  the  En- 
glish court*.  Not  one  has  been  quoted,  and 
4O7*]  none  *exists  ;  and,  finally,  it  appears 
to  me  to  involve  the  highest  absurdity  to  con- 
ceive that  the  fnimers  of  our  constitution  and 
our  laws  meant  to  erect  this  high  tribunal  to 
correct  the  errors  of  our  highest  courts  of 
judicature,  in  civil  cases,  and  to  leave  the  still 
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greater  and  more  invaluable  rights  of  personal 
liberty  unprovided  for  and  unprotected,  by 
appeal  to  this  high  court,  in  a  case  where,  in 
fact,  a  judgment  has  been  given. 

Should  this  court  take  cognizance  of  the 
question,  by  entertaining  a  writ  of  error,  there 
can  be  no  difficulty  in  the  subsequent  stage  of 
the  cause.  Should  they  reverse  the  judgment 
of  the  Supreme  Court,  "by  reversing  that  judg- 
ment, they  will  declare  the  law  of  the  case ; 
and  the  prisoner  will  be  in  the  situation  of  a 
person  whose  outlawry  is  reversed,  when  the 
forfeiture  of  goods  has  not  taken  place ;  he 
will  be  restored  to  his  right  under  the  Habeas 
Corpus  Act,  as  the  outlaw  is  to  his  law  and  his 
ability  to  sue.  On  remitting  this  record  back 
to  the  Supreme  Court,  with  a  reversal  of  their 
judgment,  that  court  will  have  an  undoubted 
right,  and  it  will  become  their  indispensable 
duty,  to  order  the  prisoner  to  be  brought  be- 
fore them,  and  to  discharge  him.  The  pris- 
oner is  now  in  custody,  under  the  sentence  of 
the  Supreme  Court,  remitting  him  to  his 
former  imprisonment.  By  reversing  that  judg- 
ment, the  prisoner  is  put  in  the  same  situation 
he  was  in  before  he  was  remitted.  The  court, 
also,  are  to  begin  again  from  that  point.  A 
judgment  of  reversal  would,  necessarily, 
therefore,  operate  effectually,  by  virtually 
giving  to  the  Supreme  Court  directions  anil 
authority  to  proceed  again  under  the  habeas 
corpus  to  be  remitted.  But,  at  all  events,  by 
reversing  the  judgment,  the  law  of  the  case 
becomes  settled,  and  no  judge  of  the  Supreme 
Court  would  hesitate  in  discharging  the  pris- 
oner. 

It  has  been  said,  and  it  may  again  be  urged, 
that  the  want  of  a  precedent  of  a  writ  of  error 
on  a  habeas  corpus  is  evidence  that  error  will 
not  lie.  I  cannot  subscribe  to  this  doctrine. 
In  an  action  at  common  law,  it  can  be  no 
*objection  to  its  maintenance,  that  [*4O8 
there  never  has  been  the  like  action.  Black- 
stone  (Vol.  III.,  p.  123)  lays  it  down  as  an  ele- 
mentary principle,  "that  wherever  the  com- 
mon law  gives  a  right  or  prohibits  an  injury, 
it  also  gives  a  remedy  by  action ;  and  there- 
fore, wherever  a  new*  injury  is  done,  a  new 
method  of  remedy  must  be  pursued."  There 
are  reasons  for  our  not  meeting  with  decisions 
on  this  question,  in  the  English  reports,  which 
do  not  apply  to  us.  The  statute  of  31  C'ar.  II., 
ch.  2,  gives  a  power  to  the  Lord  Chancellor, 
the  Lord  Keeper,  or  any  justice  of  either 
bench,  or  baron  of  the  Exchequer,  of  the  de- 
gree of  the  coif,  to  grant  writs  of  habeas  cor- 
pus; and,  independently  of  the  statute,  the 
courts  of  King's  Bench  and  Common  Pleas, 
as  courts,  award  and  take  cogni/.anee  of  eases 
on  habeas  corjrus.  There  being  in  England  so 
many  persons,  and  such  a  choice  of  courts,  to 
whom  application  can  be  made,  it  is  with  me 
no  argument  against  a  writ  of  error  that, 
under  such  circumstances,  we  find  no  adjudi- 
cation on  the  present  question. 

My  opinion  is  that  this  court  ought  to  take 
|  cogni/ance  of  the  cause  by  upholding  the  writ 
;  of  error  ;  and  that  a  refusal  to  do  so  would  be 
i  a  denial  of  right  to  the  individual,  and  a  sur- 
i  render  of  the  clear,  just,  and  necessary  prc- 
|  rogutives  of  this  high  tribunal. 
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committed  by  the  Court  of  Chancery,  to  the 
custody  of  the  sheriff  of  Albany,  for  malprac- 
tice and  contempt,  was  brought  into  the  Su- 
preme Court  upon  a  habeas  corpus;  and  after 
due  examination  there,  of  the  cause  of  com- 
mitment, he  was  ordered  to  be  remitted  to  the 
custody  of  the  sheriff,  there  to  remain  in  the 
same  state  in  which  he  was  at  the  lime  ot  issu- 
ing the  writ  of  habeas  corpus.  Upon  this  a 
writ  of  error  is  brought,  returnable  in  this 
court ;  and  the  specific  and  only  question  now 
under  consideration  is,  whether  a  writ  of  error 
will  lie  in  this  case. 

4O9*]  *It  at  once  strikes  the  mind  that  this, 
although  in  the  form  of  a  writ  of  error,  is,  in 
substance,  to  bring  under  review  proceedings 
in  the  Court  of  Chancery.  The  question  now 
to  be  decided  never  has  been  under  the  con- 
sideration, or  received  the  judgment  of  the 
Supreme  Court,  which,  in  my  opinion,  ren- 
ders it  fit  and  proper,  if  not  the  duty  of  the 
judges  of  that  court,  to  afford  their  aid  and 
assistance,  in  elucidating  the  question. 

By  the  constitution  (article  82)  this  court  is 
to  consist  of  the  President  of  the  Senate,  for 
the  time  being,  and  the  Senators,  Chancellor, 
and  judges  of  the  Supreme  Court  ;  and  it  is 
declared,  that  if  the  cause  to  be  determined 
shall  be  brought  up  by  writ  of  error,  on  a 
question  of  law,  on  a  judgment  in  the  Supreme 
Court,  the  judges  of  the  court  shall  assign  the 
reasons  of  such  their  judgment,  but  shall  not 
have  a  voice  for  its  affirmance  or  reversal. 
Thus  it  will  be  seen  that  the  judges  are  made 
constituent  members  of  this  court,  and  there- 
by necessarily  acquire  a  right  to  vote  in  all 
cases,  and  upon  all  questions,  except  on  the 
affirmance  or  reversal  of  their  judgment.  The 
particular  question  now  before  this  court 
never  having  been,  in  any  shape,  before  the 
Supreme  Court,  it  is  impossible  that  the  judg- 
ment of  that  court  is  to  be  affirmed  or  reversed 
by  the  present  decision.  But  it  appears  to  me 
that  one  of  the  rules  of  this  court  excludes  the 
judges  of  the  Supreme  Court  from  a  voice  in 
the  decision.  It  declares  that  when  a  cause 
shall  be  brought  into  this  court,  by  a  writ  of 
error,  on  a  question  of  law  in  a  judgment  of 
the  Supreme  Court,  the  judges  of  such  court 
may  severally  state  their  opinions,  upon  every 
matter,  that  may  arise  on  such  hearing,  but 
shall  not  have  a  voice,  in  the  decision  of  the 
court,  on  any  question  whatever  arising  on 
the  cause  so  brought  into  this  court.  Although 
the  validity  of  this  rule  may  well  be  ques- 
tioned, as  it  abridges  a  constitutional  right  of 
41O*]  the  *judges  of  the  Supreme  Court,  yet 
I  do  not  feel  disposed,  at  present,  to  assert  my 
right  to  vote  on  the  question.  These  prelim- 
inary observations  are  made  for  the  purpose 
of  showing  that  in  pronouncing  the  opinion  I 
am  about  to  submit  to  this  court,  I  am  strictly 
within  the  letter  of  the  rule  referred  to ;  and, 
of  course,  exercising  a  right  conferred  both  by 
the  constitution  and  rule  of  this  court. 

It  may,  I  believe,  be  assumed  as  an  undeni- 
able fact,  that  this  is  the  first  instance,  in  the 
history  of  our  own,  or  English  jurisprudence, 
in  which  a  writ  of  error  has  been  brought, 
upon  the  judgment  or  order  of  a  court  upon  a 
habeas  corpus.  This,  although  not  conclusive, 
affords  a  very  strong  argument  that  no  such 
writ  will  lie.  No  such  writ  ever  having  been 
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brought,  it  follows,  as  matter  of  course,  that 
no  direct  adjudication  on  the  subject  is  to  be 
found.  We  have,  however,  the  opinion  of 
able  and  learned  judges  in  England — men  who 
have  been  considered  sages  in  the  law,  that  a 
writ  of  error  will  not  lie  in  such  case,  and  I 
cannot  find  a  contrary  dictum  by  any  judge  or 
elementary  writer. 

The  case  of  The  City  of  London,  was  upon  a 
return  to  a  habeas  corpus,  and  one  objection 
was  that  the  matter  of  the  return  consisted 
much  in  recital,  which  ought  to  have  been  di- 
rectly and  certainly  alleged.  But  the  court 
overruled  the  objection ;  and  the  reason  as- 
signed why  it  was  not  tenable  was,  that  the 
return  is  but  to  inform  the  court  of  the  truth 
of  the  matter,  and,  therefore,  such  precise  cer- 
tainty is  not  required,  as  in  pleading ;  it  is 
matter  upon  which  no  issue  or  demurrer  can 
be  taken  ;  nor  can  any  writ  of  error  be  brought 
upon  the  award  of  the  court  thereon.  (8  Coke, 
253.)  The  opinion  here  expressed  is  entitled 
to  more  respectful  attention  than  a  mere  ex- 
trajudicial  dictum  of  a  single  judge.  It  was 
the  solemn  resolution  of  the  .whole  court. 
Because  a  writ  of  error  would  not  lie,  was 
Considered  one  of  the  essential  reasons  [*4 1 1 
why  less  precision  and  certainty  was  required 
in  the  return  than  in  matters  of  pleading,  in 
cases  where  a  writ  of  error  would  lie. 

The  case  of  The  King  \.  The  Dean  and 
Chapter  of  Trinity  Chapel  was  on  a  writ  of 
error  from  the  King's  Bench  in  England,  to 
the  King's  Bench  in  Ireland  :  and  the  question 
was,  whether  a  writ  of  error  would  lie  on  the 
award  of  a  peremptory  mandamus;  and  it  was 
held  that  it  would  not,  and  the  writ  was  ac- 
cordingly quashed.  The  court  in  giving  judg- 
ment, say,  it  is  against  the  nature  of  a  writ  of 
error  to  lie  on  any  judgment,  but  in  cases 
where  an  issue  may  be  joined  and  tried,  or 
where  judgment  may  be  had  upon  a  demurrer, 
and  therefore  it  will  not  lie  on  a  judgment  for 
api-ocedendo,  nor  on  the  return  of  a  habeas  cor- 
pus. A  writ  of  error  was,  afterwards,  brought, 
in  the  House  of  Lords,  and  all  the  judges  of 
England  were  of  opinion  that  a  writ  of  error 
would  not  lie  (8  Mod.,  29  ;  1  Str.,  543,  S.  C.), 
and  affirmed  the  judgment  of  the  King's 
Bench.  As  it  is  not  pretended  that  any  case 
is  to  be  found,  where  a  writ  of  error  has  been 
sustained  upon  any  order  made  on  the  return 
of  a  habeas  carpus,  or  even  a  dictum,  in  any 
shape  countenancing  such  a  proceeding,  it  is 
unnecessary  further  to  examine,  or  refer  to 
the  opinions  of  English  judges.  The  cases  al- 
ready noticed  are  amply  sufficient  to  show 
that  not  even  a  doubt  is  entertained  in  En- 
gland on  the  subject.  I  say,  not  a  doubt ;  be- 
cause had  there  been,  our  law  books  would 
have  furnished  some  traces  of  a  judicial  decis- 
ion on  the  very  point.  But  it  has  been  said 
that  this  question  is  not  to  be  tested  by  the 
powers  or  proceedings  of  the  House  of  Peers 
in  England,  but  by  the  constitution  and  statute 
of  this  State,  constituting  this  court.  It  ought 
to  be  constantly  kept  in  view  that  the  pro- 
ceedings complained  of  by  the  prisoner  orig- 
inated *in  the  Court  of  Chancery,  and  [*41  2 
not  in  the  Supreme  Court,  and  that  it  is  not 
now  a  question  whether  these  proceedings  can 
be  reviewed  by  this  court,  but  whether  it  can 
be  done  in  the  mode  now  attempted.  The 
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statute  (1  Rev.  Laws,  184)  declares  that  all  ' 
errors  happening  in  the  Court  of  Chancery, 
the  Supreme  Court,  or  Court  of  Probates,  shall 
be  redressed  and  corrected  by  the  Court  for  the 
Trial  of  Impeachments  and  the  Correction  of 
Errors.     The  statute  then  goes  on  to  point  out 
the  mode  by  which  the  party  conceiving  him- 
self   aggrieved    may    have    the    proceeding 
brought  up  into  this  court.     Where  the  error 
complained  of  is  in  the  judgment  of  the  Su-  j 
preme  Court,   it  must  be  by  writ   of  error. 
Where  it  is  in  any  sentence,  judgment,  decree,  I 
or  order  in  the  Court  of  Chancery,  it  must  be  j 
by  appeal.    Although  the  words  of  the  statute 
are  broad,  that  all  errors  happening  in  the  Su- ; 
preme  Court  are  to  be  redressed  by  this  court,  ' 
yet  it  is  obvious  these  words  must  be  construed 
in  reference  to  cases,  where  writs  of  error  may 
be  brought  according  to  the  subsequent  pro- 
vision in  the  same  section  of  the  act,  and  the 
constitution  of  this  State,  to  wit,    upon   final 
judgments.     A    contrary  doctrine   would  be 
novel  and  unprecedented.     If  these  words  are 
to  be  taken  in  the  latitude  contended  for,  they 
will  embrace  every  interlocutory  order,  made 
in  the  progress  of  a  cause,  where  a  party  may 
conceive  himself  aggrieved.     And,  although  ! 
it  was  warmly  pressed  upon  this  court,  by  the 
prisoner's  counsel,  that  they  ought  to  construe  '•• 
their  powers  so  as  to  enlarge  their  supervising 
jurisdiction,  I  have  the  fullest  confidence  they 
will  not  feel  disposed  to  push  it  to  such  an 
extent. 

Admitting,  for  the  present,  that  errors  have  j 
happened  in  these  proceedings,  which  this 
court  can  and  ought  to  review,  the  question  is, 
in  what  court  did  they  occur  ?  That  the 
conviction  for  the  contempt,  and  the  attach- 
ment upon  which  the  prisoner  was  committed, 
4 13*]  were  proceedings  *of  the  Court  of  Chan- 
cery, cannot  be  denied.  If  in  these  are  to  be 
found  the  errors  complained  of,  the  remedy 
which  the  statute  points  out  is  by  appeal.  What 
is  the  error  complained  of  in  the  Supreme 
Court  ?  To  put  it  on  the  broadest  possible 
ground,  it  is,  that  the  court  ought  to  have  dis- 
chrged  the  prisoner  when  brought  up  on  hiibens 
corpus.  But  here  again  the  statute  interposes 
insuperable  difficulties.  The  Supreme  Court, 
it  is  said,  should  have  discharged  the  prisoner. 
Why  ?  Because  there  was  error  in  the  pro- 
ceedings of  the  Court  of  Chancery.  But  the 
statute  is  positive,  that  all  errors  happening  in 
the  Court  of  Chancery  shall  be  redressed  and 
corrected  by  this  court.  Have  the  Supreme 
Court,  then,  committed  an  error,  in  not  assum- 
ing a  right  to  review  proceedings  in  the  Court 
of  Chancery,  directly  repugnant  to  the  posi- 
tive words  of  the  statute  ?  Suppose  all  the 
matter  now  appearing  on  the  return  to  the 
writ  of  error  had  been  presented  to  the  Su- 
preme Court,  by  affidavit,  upon  tin-  applica- 
tion for  the  allowance  of  tin-  hnhta*  corpus, 
and  an  allowance  had  been  refused,  would  a 
writ  of  error  have  been  brought  thereupon  ? 
This,  I  presume,  will  not  be  pretended  ;  and 
yet  such  proceedings  would  have  Ix-en  on  tile 
in  the  clerk's  office,  and  might  have  been  put 
into  a  shape,  as  much  resembling  the  record  of 
a  judgment  a*  the  one  now  before  the  court  ; 
and  the  denial  of  the  allowance  would  have 
been  as  much  a  judgment  of  the  court  as  the 
order  for  remanding  the  prisoner.  The  allow- 
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ance  of  the  habeas  corpus  is  rather  a  matter  of 
form,  to  bring  before  the  court  the  cause  of 
commitment,  that  they  may  examine  whether 
the  prisoner  ought  not'to  be  liberated  from  his 
imprisonment,  and  not  for  the  purpose  of  de- 
termining whether  he  is  to  be  altogether  dis- 
charged from  the  complaint  against  him.  The 
court  may  discharge  the  prisoner  from  con- 
finement, upon  bail,  or  without  bail,  according 
to  circumstances.  He  is  still, *however,  [*4 14 
liable  to  trial  and  punishment  for  the  offense 
alleged  against  him.  The  court,  upon  the  re- 
turn to  the  habeas  corpus,  has  no  power  to  try 
the  prisoner  and  acquit  or  convict  him.  The 
order,  therefore,  upon  such  return,  is  no 
judgment  upon  the  merits  of  his  case  ;  it  only 
reaches  his  present  confinement.  The  object 
sought  after  by  a  writ  of  error  is  to  restore 
to  the  party  somewhat  that  is  lost.  (1  Str., 
543.)  It  is  therefore  a  fit  and  proper  subject  of 
inquiry,  whether  this  end  would  be  attained 
by  a  reversal  of  the  order  of  the  Supreme 
Court.  The  statute  directs  that  this  court  shall 
reverse  or  affirm  the  judgment,  and  give  such 
other  judgment  therein  as  the  law  shall  re- 
quire ;  and  shall  then  cause  the  transcript  of 
the  record,  with  their  judgment  thereon,  and 
all  things  touching  the  same,  to  be  remitted 
into  the  Supreme  Court,  where  such  further 
proceedings  shall  be  thereupon  had,  as  well 
for  execution  as  otherwise,  as  may  be  agree- 
able to  law  and  justice.  According  to  the 
course  of  proceeding  pointed  out  by  the 
statute,  it  is  obvious  that  no  order  can  be  made 
by  this  court  upon  the  sheriff  to  discharge  the 
prisoner  ;  whatever  is  to  be  done  must  be 
through  the  Supreme  Court.  Reversing  the 
order  of  the  Supreme  Court  restores  the  pris- 
oner to  nothing  ;  and  he  is  not  in  confinement 
under  any  process  from  that  court,  over  which 
they  have  any  control.  He  is  in  custody  of 
the"  Court  of  Chancery  ;  and  how  is  he  to  be 
taken  out  of  that  court  ?  Can  this  court  compel 
the  Supreme  Court  to  issue  a  huhen*  corpus, 
and  bring  up  the  prisoner  again  ?  And  suppos- 
ing this  court  to  have  such  power,  would  this 
insure  effectual  relief  to  the  prisoner  ?  To 
what  would  a  judgment  of  reversal  pronounced 
here  extend  ?  Certainly  to  nothing  more  than 
the  attachment.  The  conviction  in  the  Court 
of  Chancery  for  the  contempt  remains  in  full 
force.  And  if  the  attachment  issued  there- 
upon be  defective,  has  not  the  Chancellor  a 
right  to  issue  another  ?  And  if  the  sheriff, 
*upon  another  tuibta*  corpus  sent  to  [*41<"> 
him,  should  return  that  the  prisoner  was  in 
his  custody,  upon  an  attachment,  in  which 
no  defect  or  illegallity  whatever  appeared, 
would  the  Supreme  Court  be  bound  to  discharge 
him,  at  all  events  ?  Or,  supposing  lie  should 
be  discharged,  might  not  the  Chancellor  issue 
another  attachment  ?  The  judgment  in  his 
court  remains  in  full  force  ;  and  why  then,  it 
may  IK- emphatically  asked,  should  a  course  be 
adopted  by  this  court,  which  is  admitted,  on 
all  hands,  to  be  unprecedented,  and  which,  at 
all  events,  cannot  afford  effectual  relief,  when, 
if  the  proceedings  in  the  Court  of  Chancery  in 
this  case  can  be  reviewed  at  all  by  this  court, 
the  mode  plainly  and  distinctly  pointed  out  by 
the  statute  is  by  appeal,  when  ihe  whole  merits 
of  the  case  wifl  be  brought  In-fore  this  court, 
and  finally  and  effectually  determined  ?  It  lias 
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been  said  that  unless  the  prisoner  can  obtain 
redress  in  this  way  he  is  without  remedy,  as 
the  time  limited  by  the  statute,  within  which 
an  appeal  must  be  brought,  has  already  ex- 
pired. Without  stopping  to  examine  the  cor- 
rectness of  this  suggestion,  it  appears  to  me 
that,  admitting  it  to  be  true,  it  is  a  very  ex- 
traordinary and  unfit  argument  to  be  address- 
ed to  a  court  of  justice.  Because  the  prisoner 
has  neglected  to  pursue  the  only  remedy  given 
to  him  by  law,  is  he  entitled  to  relief  in  viola- 
tion of  law  ?  Suppose  he  has  neglected  to  bring 
u  writ  of  error  within  the  time  limited  by  law 
for  that  purpose,  with  equal  force  and  pro- 
priety might  it  be  urged  upon  this  court,  that 
unless  they  would  sustain  the  writ,  in  defiance 
of  the  statute,  the  party  would  be  without 
remedy.  Such  arguments  can  never  influence 
a  tribunal  who  are  not  to  make  law,  but  who 
are  to  be  governed  and  regulated  by  the  law, 
as  they  shall  find  it  already  made.  If  this  be  a 
case  'which  imperiously  demands  the  ex- 
traordinary interposition  of  power,  let  it  be 
legislative  or  executive  power,  which  will  not 
416*]  draw  after  it  the  baneful  *effects  of 
judicial  precedent.  From  a  very  careful  and 
attentive  examination  of  the  question,  I  am 
fully  persuaded  that  to  sustain  the  writ  of  er- 
ror in  this  case  would  be  without  precedent, 
and  against  law  :  that  if  the  prisoner  has  any 
judicial  relief,  it  must  be  by  appeal. 

I  am,  accordingly,  of  opinion  that  the  writ 
of  error  ought  to  be  quashed. 

KENT,  Ch.  J.  Before  I  enter  upon  the  con- 
sideration of  the  case,  it  will  be  proper  to  sub- 
mit a  few  observations  relative  to  the  title 
under  which  I  now  claim  the  privilege  of  ad- 
dressing the  court.  Doubts  seem  to  have  been 
entertained,  by  some  of  the  members,  whether 
the  judges  had  authority  to  take  any,  and  if 
any,  what  share  in  the  important  questions 
which  have  arisen  in  the  coarse  of  this  cause. 
Indeed  it  has  been  thought  necessary  that  a 
formal  vote  should  be  taken,  allowing  us  to 
give  an  opinion  on  the  present  occasion. 

The  32d  article  of  the  constitution  declares 
that  this  court  shall  consist  of  the  President  of 
the  Senate,  for  the  time  being,  and  the 
Senators,  Chancellor,  and  the  judges  of  the 
Supreme  Court,  or  the  major  part  of  them. 
These  are  the  officers  who  are  to  constitute  the 
court.  This  is  its  general  description — its 
permanent  and  component  organization.  The 
remainder  of  the  article  qualifies  and  restricts 
the  exercise  of  this  judicial  power  by  the 
Chancellor  and  judges,  in  certain  specified 
cases.  In  cases  of  impeachment,  the  Chan- 
cellor, or  judge  impeached,  is  suspended  from 
exercising  his  office,  until  his  acquittal.  In 
this  instance,  the  disqualification  for  the  time 
being  becomes  complete  and  absolute,  and  the 
officer  cannot  sit  as  a  member.  But  in  cases 
of  appeals  and  writs  of  error,  the  language  of 
the  constitution  is  materially  different.  It  im- 
poses no  other  restriction  upon  the  rights  of 
the  Chancellor  and  judges,  as  full  and  perfect 
members  of  the  court,  than  simply  this  ;  that 
417*]  on  appeals  the  Chancellor  *shall  not 
have  a  voice  in  the  final  sentence,  and  on  writs 
of  error  the  judges  shall  not  have  a  voice  for 
the  affirmance  or  reversal  of  the  judgment.  In 
every  other  respect  their  rights,  as  members, 
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remain  in  full  force.  Every  exception  to  the 
general  delegation  of  constitutional  power  is 
to  be  taken  strictly.  This  is  a  settled  rule  of 
interpretation.  The  general  grant  is  to  them, 
as  members  ;  the  exception  is,  that  they  shall 
not  vote  in  the  given  case.  The  Chancellor 
and  judges  are  then  regular  constitutional 
:  members  of  this  court,  with  powers  and  im- 
j  munities  equal  to  those  of  other  members  ;  and 
I  with  an  equal  and  perfect  right  to  speak,  act, 
|  and  vote  in  all  cases,  and  on  all  questions  aris- 
ing upon  appeals  and  writs  of  error,  subject 
i  only  to  the  express  and  definite  limitation 
i  which  I  have  mentioned.  There  can  be  no 
]  just  doubt  of  the  correctness  of  this  construc- 
I  tion  ;  and  the  rule  of  this  court,  made  some 
|  years  ago  (and  before  I  was  a  member  of  the 
bench),  declaring  that  the  Chancellor  and 
judges  should  not  have  a  voice  in  the  decision 
of  any  question,  arising  on  appeals,  or  writs  of 
error,  was  a  palpable  denial  of  right,  and  is, 
of  itself,  null  and  void.  I  could  wish  to  be  in- 
formed from  whence  this  court  derived  the 
authority  to  make  that  rule.  Every  court 
may  undoubtedly  make  rules  to  regulate  its 
practice  ;  but  no  court  can  limit  or  explain  the 
powers  of  its  co-ordinate  members.  The 
members  are  all  equal,  and  are  not  responsible 
to  each  other,  and  derive  their  authority  from 
one  common  source.  If  majorities  can  vote 
down,  or  fritter  away  the  rights  of  minorities, 
they  might,  with  equal  facility,  expel  the 
Chancellor  and  judges,  and  exercise,  in  this 
way,  the  most  shameless  tyranny.  If  doubts 
exist  as  to  the  constitutional  rights  of  the  mem- 
bers, those  doubts  cannot  be  solved  by  any 
power  short  of  the  Legislature,  who  have  au- 
thority to  establish  regulations  for  this  court. 
The  act  organizing  the  court  was  originally 
drawn  with  uncommon  ability,  *and  [*418 
has  not  sanctioned  any  such  invasion  of  right 
as  that  contained  in  the  rule.  It  declares, 
generally  (1  Rev.  Laws,  182),  that  this  court 
shall  consist  of  the  President  of  the  Senate,  the 
Senators,  Chancellor,  and  judges  of  the  Su- 
preme Court,  or  the  major  part  of  them  ;  and 
,  that  they  shall  hold  such  court  during  the  sit- 
ting of  the  Legislature.  The  statute  is  even 
silent  as  to  the  restriction  imposed  upon  the 
Chancellor  and  judges,  when  the  vote  is  to  be 
taken  on  the  final  question  in  a  cause  ;  but 
leaves  that  restriction  to  rest  upon  the  con- 
stitution, as  being  too  clear  to  be  mistaken, 
and  too  sacred  to  be  invaded. 

Having  said  thus  much  in  explanation  of  my 
rights,  I  shall  not  demand  to  go  beyond  the 
rule  of  the  court,  on  the  present  occasion.  It 
reserves  to  the  judges  the  right  to  state  their 
opinion,  upon  every  matter  which  may  arise 
upon  the  hearing  of  a  cause  brought  up  by 
writ  of  error.  Though  this  leaves  them  in  a 
mutilated  condition,  with  rights  half  retained 
and  half  destroyed,  I  do  not  think  that  this  is 
the  proper  moment  to  revise  the  rule.  I  mean 
only  to  be  distinctly  understood,  that  the 
opinion  which  I  am  now  to  deliver,  I  give,  as 
a  matter  of  right,  not  of  license  ;  that  I  stand 
here,  not  as  a  tenant  at  will,  but  on  a  consti- 
tutional freehold,  from  which  I  will  not  be 
driven  without  a  contest. 

Upon  the  motion  now  before  the  court,  two 
questions  present  themselves  :  1.  Whether  a 
writ  of  error  will  lie,  in  any  case  upon  the 
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award  of  the  Supreme  Court,  remanding  a 
prisoner,  upon  tin;  return  to  a  writ  of  habeas 
corpus. 

2.  Admitting  that  it  will  lie  in  any  case, 
whether  it  ought  to  be  sustained  in  the  case 
before  us. 

So  much  lias  been  said  upon  the  argument 
respecting  the  powers  and  authority  of  this 
court,  that  it  will  be  useful  to  endeavor,  in  the 
first  place,  to  ascertain  the  true  and  legal  limits 
of  its  jurisdiction. 

This  court  is  as  much  bound  by  law  as  any 
419*]  other  *court  within  the  State.  The 
idea  that  it  has  an  undefined  discretion  in  any 
case,  is  wholly  unfounded  The  members, 
when  they  enter  upon  the  execution  of  their 
trust,  take  and  subscribe  the  same  oath  that  is 
taken  by  all  other  judicial  officers.  They  are 
bound  by  the  most  solemn  sanctions,  legal, 
moral,  and  religious,  to  seek  after,  and  to  de- 
clare the  law,  without  prejudice  or  partiality. 
Whether  the  law  be  in  any  case  defective  or 
unpalatable,  is  not  to  be  made  a  question  here. 
It  is  the  business  of  the  Legislature  to  make 
and  amend  the  law,  and  the  duty  of  every 
court,  and  equally  so  of  this,  to  pronounce  it 
as  they  find  it.  This  court  cannot  possibly 
approve  of  the  suggestions  of  counsel,  "  to 
encourage  an  enlargement  of  its  supervisory 
powers,  to  vindicate  to  itself  the  powers  that 
the  best  court  of  errors  ought  to  have,  and  not 
to  clip  the  rights  of  the  subject,  by  English 
rules  and  technical  standards."  How  can  this 
court  vindicate  or  assume  to  itself  powers  not 
given  to  it  by  law  ?  This  would  be  gross 
usurpation  upon  the  legislative  department. 
If  such  advice  were  to  be  followed  there  would 
be  an  end  of  all  law  and  security  within  these 
walls.  We  should  have  no  certain  measure 
or  standard  of  justice.  The  citizen  would 
never  know  when  he  was  safe,  or  what  were 
his  rights.  An  uncertain  rule  of  law  produces 
the  most  miserable  servitude.  The  court 
would  soon  become  the  object  of  intrigue,  the 
slave  of  prejudice,  the  organ  of  party,  terrible 
to  the  suitor,  and  destructive  of  the  establish- 
ed law  of  the  land.  In  my  opinion,  no  court 
should  be  more  scrupulously  cautious  than 
this,  of  overleaping  its  constitutional  and  legal 
limits,  because  it  is  a  court  of  final  resort,  and 
no  other  court  can  correct  its  abuses.  Such  an 
unchecked  tribunal  would  soon  become  the 
public  terror,  or,  perhaps,  the  public  scorn,  if 
it  once  dreams  of  discretion  and  usurpation. 
The  court  ought  to  turn  a  deaf  ear  to  such 
dangerous  flattery. 

42O*1  *Nor  can  I  believe  that  this  court 
will  relish  the  still  more  reprehensible  invita- 
tion not  to  listen  to  the  constitutional  law 
members  of  the  court  except  on  questions  re- 
specting private  property.  There,  indeed,  it 
is  said,  they  may  be  regarded;  but  in  cases 
respecting  the  person  or  liberty  of  the  subject, 
the  Senators  arc  exhorted  to  disregard  the  legal 
opinions  of  those  judicial  characters  who  have 
been  intrusted,  bv  their  country,  witli  the 
most  exalted  confidence,  and  are  exclusively 
devoting  their  lives  and  talents  to  the  adrnis 
tration  of  justice.  And  why  not  listen  to  the 
judges,  who  have  equally  the  guardianship  of 
the  civil  and  the  criminal  code,  and  whose 
efforts  to  hold  up  the  law,  as  a  protection  to 
the  innocent,  and  a  punishment  to  the  guilty, 
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are  in  constant  activity  before  the  public  eye  ? 
Is  there  to  be  no  certain  rule  of  decision  when 
personal  rights  are  involved  ?  In  what  volume 
do  we  read  that  the  liberty  of  the  citizen  is  not 
as  much  under  the  protection,  and  defined  by 
the  rules  of  law,  as  his  property  ?  Will  it  be 
safe  or  becoming  to  follow  our  prejudices,  our 
sympathies,  or  indignation  in  the  one  case 
more  than  in  the  other?  And  if  the  established 
judges  are  to  be  distrusted,  from  whom  is  the 
court  to  receive  assistance,  and  on  whom  to 
bestow  their  reverence  and  confidence? 

Such  language  cannot  have  been  used  with 
success.  The  constitution  early  taught  me  to 
cherish  better  hopes  of  this  assembly.  This 
venerable  body  is  chosen  from  large  districts, 
for  a  long  time,  and  by  independent  lords  of 
the  soil.  It  must  be  presumed  to  consist  of 
gentlemen  of  intelligence,  of  integrity,  and  of 
extended  reputation.  They  must  feel  all  the 
pride  and  dignity  of  character  which  their 
elevated  station  inspires.  Whatever  political 
divisions  may  agitate  them  in  the  exercise  of 
their  senatorial  duties,  they  will  lay  them  all 
aside  when  they  assume  the  graver  character 
and  high  responsibility  of  judges.  In  this 
solemn  temple,  this  last  retreat  of  justice, 
*they  will  assuredly  discard  every  prej-[*421 
udice  and  follow  firmly  the  law  of  the  land. 
Neither  the  wishes  nor  the  discipline  of  party 
will  be  discovered  here.  The  public,  we  trust 
will  witness  and  admire  the  unrelaxing  severity 
of  their  justice. 

The  powers  of  this  court  are  to  be  known, 
and  known  only,  from  the  constitution,  and 
the  act  organizing  the  court.  From  them  it 
will  appear  that  a  writ  of  error  does  not  lie, 
except  upon  a  final  judgment  of  the  Supreme 
Court. 

The  constitution  ordains  that  this  court  shall 
be  instituted  under  the  regulations  which  shall 
be  established  by  the  Legislature.  It  further 
declares  that  when  a  cause  shall  be  brought 
up  by  a  writ  of  error  on  a  question  of  law,  on 
a  judgment  of  the  Supreme  Court,  the  judges 
shall  assign  their  reasons  for  their  judgment, 
but  shall  not  have  a  voice  for  its  affirmance  or 
reversal.  It  is,  then,  on  the  question  of  law  on 
a  judgment  of  the  Supreme  Court  that  error 
lies.  These  are  the  words  of  the  constitution; 
and  the  idea  that  it  lies  for  any  other  errors,  if 
any  there  be,  than  those  invo'lved  in  a  judg- 
ment, is  extremely  incorrect.  The  statute  was 
designed  to  institute  and  regulate  the  court  ; 
but  it  could  not  enlarge  its  jurisdiction,  in  the 
cases  in  which  the  constitution  had  already  de- 
fined it.  It  could  not  authorize  a  writ  of  error 
but  upon  a  judgment  rendered  ;  nor  does  the 
statute  admit  of  any  other  meaning.  It  is  not 
good  logic  to  reason  from  these  preliminary 
expressions  in  the  statute,  that  "  all  errors 
happening  in  the  Supreme  Court  shall  be  cor- 
rected here;"  unless  we.  at  the  same  time, 
compare  them  with  the  context  and  the  other 
provisions  in  the  act.  Who  ever  heard  of  ex- 
pounding a  statute  by  reading  <>»*••  line  only  ? 
The  words  "  all  errors  "  menu  all  errors  that 
are  involved  in  a  final  judgment  ;  and  if  we 
read  and  compare  the  whole  section  together, 
this  meaning  will  be  made  manifest.  The 
statute  goes  on  and  says  "that  it  shall  be 
•lawful,  as  well  for  the  Attorney  (ten  |*4*JU 
eral,  in  behalf  of  the  people,  as  for  any  party 
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against  whom  any  judgment  shall  be  given,  to 
sue  out  a  writ  of  error,  and  to  cause  the  tran- 
script of  such  judgment,  and  all  things  con- 
cerning the  same,  to  be  brought  into  this  court. 
The  court  is  then  to  reverse  or  affirm  such 
judgment,  and  to  give  such  other -judgment 
therein  as  the  law  shall  require,  and  to  cause 
the  transcript  of  the  record,  with  the  judg- 
ment thereon,  to  be  remitted  into  the  Supreme 
Court,  where  such  further  proceedings  shall  be 
had,  as  well  as  for  execution  as  otherwise,  as 
may  be  agreeable  to  law  and  justice." 

Here,  then,  we  have,  in  one  view,  all  the 
powers  of  this  court,  on  the  subject  of  a  writ 
of  error,  as  granted  by  the  constitution,  or 
declared  by  law.  It  is  a  wise  and  cautious 
provision.  It  gives  this  court  no  unusual  ap- 
pellate jurisdiction  ;  no  superintending  discre- 
tion. It  is  a  court  with  plain,  precise,  and 
intelligible  barriers.  No  man  could  surmount 
them,  without  being  conscious  of  committing 
a  crime.  The  power  of  review  is  simply  con- 
fined to  a  judgment  and  final  decree  ;  and 
when  the  constitution  spoke  of  a  judgment  of 
the  Supreme  Court,  it  used  a  technical  term, 
perfectly  familar  to  the  sages  and  patriots  who 
enlightened  and  animated  our  first  convention. 
They  never  intended  anything  more  than  those 
ordinary  writs  of  error,  which,  by  the  settled 
practice,  lay  to  the  Exchequer  Chamber,  or 
the  House  of  Lords,  upon  the  judgment  of  the 
Court  of  King's  Bench  in  England. 

The  convention  of  1777  knew  nothing  of 
the  revolutionary  novelties  and  madness  of  a 
subsequent  period.  They  formed  our  consti- 
tution, with  all  its  legal  and  technical  defini- 
tions, upon  the  approved  wisdom,  the  sober 
sense  of  the  English  common  law,  which  they 
most  providentially  ingrafted  into  our  system. 
Nothing  can  be  plainer  than  the  path  before 
423*]  us.  Our  Constitution  meant  by  a 
judgment  of  the  Supreme  Court,  what  was  well 
understood  under  the  colonial  govenment,  and 
was  well  understood  in  Westminster  Hall,  to  be 
a  final  judgment  of  a  court  of  law.  It  was  not 
the  design  of  the  founders  of  this  House  to 
bestow  upon  it  a  broader  jurisdiction  than  that 
possessed  by  the  House  of  Lords.  There  was 
no  motive  occurring  at  that  day  which  could 
have  led  to  such  an  innovation. 

The  English  system  of  jurisprudence  had 
fostered  the  soundest  and  most  rational  princi- 
ples of  civil  liberty.  Under  it  our  fathers  had 
lived  and  flourished,  and  from  it  they  had  im- 
bibed, and,  I  hope  I  may  say,  transmitted  to 
us  that  lively  sense  of  order,  of  decency,  of 
moderation,  and  of  right,  which  is  inculcated 
by  its  generous  institutions.  We  must,  there- 
fore, constantly  recur  to  the  English  common 
law  to  explain'the  technical  language  and  the 
sound  import  of  our  laws  and  constitution.  If 
we  depart  from  this  plain  standard  of  interpre- 
tation, we  set  everything  afloat,  and  our  con- 
stitution becomes  a  mass  of  unintelligible 
matter. 

Assuming  it,  then,  as  a  solid  principle,  that 
a  writ  of  error  lies  here,  only  when  it  would 
lie  on  a  judgment  of  the  K. "  B.,  I  proceed  to 
show,  by  decisive  authority,  that  it  will  not  lie 
in  England,  upon  an  award  made  on  the  return 
of  a  writ  of  habeas  corpus.  If  I  establish  this 
point,  as  I  most  assuredly  shall,  the  writ  in  the 
present  case  must  be  quashed  ;  for  this  court 
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will  never  violate  the  law  which  it  is  sworn  to 
administer. 

The  first  case  which  I  cite  is  that  of  The  City 
of  London,  which  arose  in  the  Common  Pleas, 
the  7  Jac.  1.  (8  Co.,  121  b).  It  was  the  case  of 
a  habeas  corpus,  issued  out  of  that  court  to  the 
mayor,  aldermen  and  sheriffs  of  London,  to 
bring  up  the  body  of  one  Wagoner,  who  was 
in  their  custody  upon  civil  process,  for  breach 
of  a  by-law.  A  return  was  made  to  the  writ, 
and,  upon  an  objection  to  its  sufficiency,  the 
court  resolved  it  sufficient  *upon  this  [*424 
ground,  that,  upon  the  return,  no  issue  could 
be  taken  or  demurrer  joined  ;  that  the  return 
was  only  to  inform  the  court  of  the  truth  of 
the  matter,  and  that  a  writ  of  error  would  not 
lie  upon  the  award  of  the  court,  to  be  made 
upon  the  return. 

This  case  is  taken  from  Lord  Coke's  Reports. 
The  opinion  is  precisely  in  point.  It  was  a 
resolution  of  the  court,  delivered  by  Lord  Coke 
himself,  who  was  at  that  time  Chief  Justice  of 
of  the  C.  B.  and  who  has  always  been  regarded 
as  an  oracle  of  the  common  law.  This  solemn 
opinion,  coming  from  such  high  authority, 
and  made  with  the  return  of  a  habeas  corpus 
before  the  court,  has  now  stood  the  test  of  two 
centuries,  as  an  uncontrovertible  principle, 
without  a  precedent  or  a  dictum  to  oppose  it. 
The  counsel,  I  observed,  trod  very  lightly 
when  he  approached  this  case.  To  overthrow 
it  would  be  tearing  up  the  common  law  by  the 
roots.  If  principles  of  such  old  and  sturdy 
growth  are  to  be  subverted,  what  plants  can 
hereafter  endure  the  tempest  ? 

This  declaration  of  the  C.  B.  has  not  only 
stood  uncontradicted,  but  it  has  received 
affirmatively  the  strongest  sanction.  In  the 
case  of  The  King  v.  The  Dean  and  Chapter  of 
Trinity  Chapel,  in  Dublin  (8  Mod.  27  ;  1  Str., 
536),  which  was  in  the  K.  B.,  8  Geo.  1.,  the 
doctrine  of  the  case  in  Coke  was  pointedly 
recognized.  The  case  rose  upon  a  writ  of 
error  from  the  K.  B.  in  Ireland,  to  the  K.  B. 
in  England,  brought  upon  the  award  of  a 
peremptory  mandamus.  The  principal  point 
in  the  case  was,  whether  a  writ  of  error  would 
lie  upon  such  an  award.  The  K.  B.  unani- 
mously resolved  that  the  writ  would  not  lie, 
and  it  was  quashed.  The  judges  declared 
that  error  would  not  lie  on  a  conviction  for  a 
contempt,  nor  on  the  award  of  a  }wocedendo, 
nor  on  the  return  of  a  rescue.  They  went 
further,  and  said,  in  the  words  of  Lord  Coke, 
that  it  was  against  the  nature  of  a  writ  of 
error  to  lie  on  any  judgment,  but  in  causes 
where  *issue  might  be  joined  and  [*425 
tried,  or  where  judgment  might  be  had  upon 
demurrer,  and  therefore  that  it  would  lie  on 
the  return  of  a  habeas  corpus.  Upon  this 
decision  a  writ  of  error  was  brought  into  the 
House  of  Lords  ;  and  all  the  judges  of  En- 
gland being  of  opinion  that  the  decision  was 
correct,  the  judgment  of  the  K.  B.  was  affirm- 
ed. (2  Bro.  P.  C.,  554.)  And  I  will  here  add 
that  the  like  point  came  before  the  lords,  the 
next  year,  in  the  case  of  Fender  v.  Herle  (3 
Bro.  P.  C.,  178),  and  the  like  decision  was 
made,  upon  the  ground  that  to  deny  or  to 
grant  a  mandamus  was  a  mere  award  of  the 
court,  and  not  a  strict  formal  judgment. 

This  case  is  reported  in  two  books  of  un- 
equal authority.  But  there  is  no  reason  to 
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doubt  of  the  accuracy  of  the  report,  as  I  have 
stated  it.  The  decision  is  the  same,  and  the 
argument  substantially  the  same,  in  both  the 
reports.  In  Sir  John  Strange,  the  different 
counsel  who  argued  against  the  writ  of  error 
cited  the  case  from  Coke  as  sound  law,  that  on 
the  award  of  a  habeas  corpus  error  would  not 
lie ;  and  in  Mod.  Rep.  the  court  say  the  same 
thing.  There  is  no  contradiction  or  repug- 
nacy  in  the  two  reports  of  the  case.  But  there 
is  one  circumstance  which  places  the  authority 
of  the  case  in  Mod.  Rep.  beyond  a  doubt. 
Lord  Chief  Baron  Comyns,  in  his  Digest 
(Pleader,  3  B,  7),  lays  down  the  same  rule, 
that  a  writ  of  error  will  not  lie  upon  a  habeas 
corpus,  and  he  cites  for  it  this  very  case  in  8 
Mod.  Rep.  He  must  have  known  of  the  ac- 
curacy of  the  case,  for  he  was  an  eminent 
counselor  at  the  English  bar  at  the  time  of  the 
decision  ;  and  he  is  of  himself  a  great  author- 
ity, since,  as  Lord  Kenyon  has  observed,  he 
was  considered  by  his  cotemporaries  as  the 
most  able  lawyer  in  Westminster  Hall. 

This  case  was  near  twenty  years  after  the 
celebrated  controversy  concerning  the  Ayles- 
bury  constables,  in  which  Lord  Holt  acted  such 
426*  J  a  distinguished  part.  It  shows,  *then, 
conclusively,  that  there  was  nothing  in  that 
controversy  which  had  affected  the  principle 
for  which  I  contend;  and  this  will  further 
appear  by  a  critical  examination  of  the  Ayles- 
bury  cases. 

In  that  of  The  Queen  v.  Paty  et  al.  (2  Salk., 
503  ;  2  Ld.  Raym.,  1116),  the  defendants  were 
committed  to  custody  by  the  House  of  Com- 
mons, during  the  pleasure  of  the  House,  for  a 
high  contempt  of  their  jurisdiction,  and 
breach  of  their  privileges.  They  were 
.brought  into  the  K.  B.  upon  a  habeas  corpus, 
and,  after  solemn  argument  in  favor  of  their 
discharge,  and  great  consideration  by  the 
court,  they  were  remanded  back  to  custody, 
by  the  opinion  of  three  judges  to  one.  The 
•case  exciting  great  interest,  an  attempt  was 
made  to  bring  a  writ  of  error.  Application 
was  made  to  the  queen  for  the  writ :  and  after 
much  difficulty,  and  upon  the  advice  of  the 
judges,  that  a  writ  of  error  was  a  writ  of  right, 
and  not  of  grace,  she  agreed  to  allow  the  writ, 
which  was  prevented  by  the  prorogation  of 
Parliament.  It  is  remarkable,  however,  and 
deserves  our  particular  attention,  that  there  is 
not  a  single  opinion  to  be  found,  given  by  any 
professional  character  of  that  day,  that  a  writ 
of  error  would  lie  in  the  case.  The  suing  out 
of  the  writ  was  a  thing  of  course,  and  no  evi- 
dence that  it  could  be  sustained,  when  it  came 
judicially  before  the  lords.  The  attempt  was 
nothing  but  a  bold  experiment  upon  the  in- 
temperance of  party  zeal.  In  the  report  of  the 
case  by  Sergeant  Salkeld,  there  is  only  this 
dry  observation  of  the  reporter,  "  that  it  was 
a  doubt  whether  any  writ  of  error  lay  upon  a 
judgment  given  on  a  hnben*  corpus."  The  re- 
port in  Lord  Raymond  adds,  by  way  of  mem- 
orandum to  the  decision  in  the  case,  that  after 
the  resolution  of  the  court  to  remand  the  pris- 
oners, they  were  moved  that  a  record  might 
be  made  of  the  case,  and  that  the  judges  in 
vacation  agreed  upon  the  form  of  entry.  It 
may  possibly  be  thought,  that,  as  the  judges 
427*]  of  "'<'  K.  B.  agreed  *uponthe  form  of 
an  entry  of  their  decision,  in  like  manner  as 
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\  the  judges  of  the  Supreme  Court  did  in  the 
<  present  case,  that  they  might  have  supposed 
j  that  a  writ  of  error  would  lie.     This,  how- 
ever, has  been  declared  to  have  been  other- 
I  wise,  and  that,  too,  by  the  most  unquestion- 
|  able  authority.     A  few  years  after  that  decis- 
!  ion,  and  while  Powys,  one  of  the  judges  who 
i  was  concerned  in  settling  that  form  of  entry, 
was  still  upon  the  bench,  it  was  observed  by 
one  of  his  brethren,  in  his  presence,  that  the 
very  form  of  the  entry  was  an  argument  that 
the  judges  thought  it  not  to  be  a  case  relieva- 
ble  by  error.     (1  Str.,  543.)    And  the  princi- 
ples established  by  Lord  Holt,  in  other  cases, 
are  strong  to  show  that  he,  also,  must  have 
been   of    opinion  that  error   would   not    lie, 
j  though  the  object  was  to  review  a  decision 
j  from  which  he  had  dissented.     In  giving  the 
opinion  of  the  court  in   Groenwelt  v.  Burwett 
(1  Salk.,  144  ;  1  Ld.  Raym.,  454),  he  held  that 
a  writ  of  error  would  not  lie  upon  a  convic- 
tion of  the  plaintiff  of  malpractice  in  physic, 
by  the  censors  of  the  College  of  Physicians, 
because,  as  he  said,  the  proceedings  were  sum- 
mary, without  indictment  or  formal  judgment. 
He  also  admitted  it  to  be  good  law  that  no 
error  lay  upon  the  award  of  a  fine  and  impris- 
onment for  a  contempt.     And  if  no  writ  of 
error  would  lie  upon  a  conviction  and  impris 
onment  for  a  contempt,  surely  no  writ  of  error 
will  lie  upon  the  bare  refusal  of  another  court 
to  discharge  from  such  imprisonment.     This 
would  be  too  great  an  absurdity  for  any  law- 
yer, or  for  any  man  of  common  sense,  to  sup- 
port. 

The  proceedings  in  Parliament,  upon  this 
Aylesbury  case,  were  referred  to  by  the  coun- 
sel, who  spoke  against  the  motion  ;  but  I  think 
I  can  place  them  in  a  more  correct  and  inter- 
esting view.     Thev  are  detailed  at  large  in  the 
8th  volume  of  the"  State  Trials  (p.  90  to  163). 
When  Paty  and  others  applied  to  the  queen 
for  a  writ  of  error,  upon  the  refusal  of  the 
King's  Bench  to  discharge *them  upon  [*428 
habeas  corpus,  the  House  of  Commons  consid- 
ered the  verv  attempt  to  ask  for  a  writ  as  a 
breach  of  pnvilesre,  and  they  prayed  the  queen 
not  to  grant  it.     With  the  jealousies  and  heats 
that  agitated  the  two  houses  of  Parliament, 
relative  to  their  respective  privileges,  we  have, 
!  at   this  time,  no  concern  ;  but  the   House  of 
I  Commons  entered  intoa  number  of  resolutions 
on  the  subject,    which  are  extremely  impor- 
tant.    Though  they  are  of  no  legal  or  binding 
authority,  yet,  as  that  House  was  the  intelli- 
gent ana  spirited  guardian  of  the  liberties  of 
'  the  subject,  as  it  was  composed  of  a  number 
j  of  deeply  learned  lawyers  and  statesmen,  and 
!  as  it  spoke  the  representative  voice  of  the  na- 
i  tion,  their  opinion  is  entitled  to  our  special  at- 
I  tent  ion  in  the  review  of  that  case.     The  true 
principles  of  law,  on  this  subject,   were  laid 
down,  as  I  apprehend,   with  great    force  and 
singular  precision.     The  House,  among  other 
!  things,  resolved,  "  That  no  writ  of  error  was 
|  ever  brought,  and  that  no  writ  of  error  laid  in 
such  a  case.     That,  in  many  cases,  a  prisoner 
cannot,   upon  a  writ  of  luihea*  corpitx,   obtain 
his  liberty,  as  in  cases  of  commitment  in  exe- 
!  cution,  or  for  contempt  to  any  court  of  record, 
I  but  the  party  must  address  himself  to  the  court 
which  committed  him.     That  whet  her  a  writ 
of  error  was  a  writ  of  right  or  a  writ  of  grace, 
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was  not  material  in  that  case,  in  which  no 
writ  of  error  lay,  or  was  ever  before  attempt- 
ed. That  if  it  was  allowed  upon  such  a  pro- 
ceeding, it  might  as  well  be  introduced  upon 
all  acts  and  proceedings  of  courts  or  magis- 
trates, and  to  control  the  bailing  and  discharg- 
ing of  prisoners  in  all  cases.  That  there  is  no 
judgment  pronounced  in  the  case  of  a  habeas 
corpus,  or  in  anything  relating  thereto  ;  for  if 
a  habeas  corpus  "be  denied,  or  if  granted,  and 
the  person  thereupon  be  denied  to  be  bailed  or 
discharged  ;  this  is  no  such  judgment,  but  that 
the  same  or  another  court  may  allow  another 
429*]  writ,  and,  *in  its  discretion,  bail  or 
discharge.  That  it  had  been  the  uniform 
opinion  of  former  times,  that  a  writ  of  error 
did  not  lie,  in  any  proceeding  on  a  Jiabeas  cor- 
pus, and  that  this  appeared  in  the  case  of  Tlie 
City  of  London,  reported  by  Lord  Coke,  in 
which  the  judges  grounded  their  resolution 
upon  this  principle." 

The  lords,  considering  the  interference  of 
the  Commons  as  an  attack  on  their  jurisdic- 
tion, made  also  their  address  to  the  queen,  in 
which  they  declare  that  they  did  not  mea,n  to 
say  whether  a  writ  of  error  would  or  would 
not  lie,  upon  the  award  of  the  King's  Bench 
upon  the  return  of  a  habeas  corpus.  That  they 
only  undertook  to  say  that  it  did  not  lay  with 
the  Commons  to  decide  that  question,  and  that 
it  would  be  time  enough  to  decide  it  when  the 
writ  of  error  was  returned.  The  lords,  there- 
fore, in  order  to  preserve  their  appellate  juris- 
diction from  the  control  of  the  Commons, 
prayed  that  the  writ  of  error  might  be 
granted ;  and  the  queen,  in  her  answer,  said 
that  she  should  have  granted  the  writ,  as  de- 
sired, had  she  not  been  under  an  absolute 
necessity  of  immediately  proroguing  the  Par- 
liament, which  she  accordingly  did  ;  and  thus 
ended  the  controversy. 

The  House  of  Lords,  then,  in  this  case,  gave 
no  more  countenance  to  the  idea  that  the  writ 
of  error  could  be  sustained  than  this  court  did, 
the  other  day,  when  they  denied  to  the  Chan- 
cellor the  right  to  supersede  the  writ.  They 
only  meant  to  reserve  to  themselves  the  right 
to  determine  the  question  ;  and  all  the  weighty 
arguments  contained  in  the  resolutions  of  the 
Commons  remained  unanswered,  and  in  un- 
doubted force. 

I  now  submit  to  the  candor  and  judgment 
of  this  court,  whether  I  have  not  sufficiently 
shown  that,  by  the  English  law,  a  writ  of 
error  will  not  lie  in  this  case.  We  have  the 
unanimous  opinion  of  the  Court  of  C.-  B.  in 
the  time  of  Lord  Coke.  We  have  the  resolu- 
43O*]  tions  of  *the  House  of  Commons,  in 
the  reign  of  Queen  Anne.  We  have  the 
unanimous  opinion  of  the  Court  of  K.  B.,  in 
the  time  of  Geo.  I.,  and,  lastly,  we  have  the 
sanction  of  Lord  Ch.  Baron  Comyns  ;  and  all 
this,  without  a  single  case,  or  decision,  or  pre- 
cedent, or  opinion,  to  oppose  to  such  a  stream 
of  authority.  What  intelligent  person  can, 
then,  doubt  of  the  law  ?  "I  speak  as  to  wise 
men,  judge  ye  what  I  say."  I  will  not  stoop 
to  the  criticism,  that  these  were  opinions  of 
the  courts,  and  not  adjudications  upon  the 
point.  The  doctrine  was  laid  down  in  Lord 
Coke's  day,  as  of  course,  as  being  then  the 
known  and  established  law.  The  principle  is 
of  immemorial  standing.  It  has  become  the 
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uncontroverted  maxim  of  ages.  A  great  part 
of  the  magnificent  structure  of  our  jurispru- 
dence is  not  built  upon  a  sounder  basis.  The 
question  is  not  whether  the  House  has  not  a 
physical  power  to  vote  down  this  principle, 
but  has  it  the  legal  and  the  moral  power  ? 

If  we  recur  to  those  general  principles, 
which  apply  to,  and  govern  writs  of  error,  they 
will  serve  to  confirm  our  conclusions. 

In  Metcalfe's  case  (11  Co.,  38),  which  was 
upon  error  from  the  Common  Pleas,  the  Court 
of  K.  B.  determined  that  a  writ  of  error  did 
not  lie  upon  an  interlocutory  judgment,  in  an 
action  of  account,  because  it  was  but  an 
award,  as  that  an  assize  should  be  taken,  or  a 
writ  of  inquiry  issued,  or  a  partition  be  made. 
It  was  not  a  final  and  definitive  judgment  in  a 
cause  ;  and  error  only  lay  on  a  judgment,  in 
which  all  the  matter  in  the  original  cause  was 
determined ;  for  if  the  record  was  to  be  re- 
moved, until  then,  only  a  partial  view  of  the 
subject  would  be  taken,  and  there  would  be  a 
failure  of  light.  This  doctrine  is  solid,  and 
has  never  been  questioned.  It  would  produce 
infinite  vexation  to  the  courts,  and  oppression 
to  the  suitors,  if  error  lay  on  any  other  than  a 
final  determination  upon  the  merits  of  the 
cause.  And  it  is  absurd  to  *pretend  [*431 
that  the  resolution  of  the  Supreme  Court  to 
bail,  or  discharge,  or  remand  a  prisoner,  is 
anything  like  a  final  determination  on  bisca.se. 
It  does  not,  generally,  so  much  as  touch  the 
merits  of  the  charge.  It  is  a  mere  provisional 
and  collateral  proceeding,  and  any  judge  out 
of  court,  and  even  several  commissioners,  un- 
der our  statutes,  can  perform  the  same  act. 
If,  as  the  House  of  Commons  said,  in  one  of 
their  resolutions,  the  court  remand  a  prisoner, 
that  does  not  prevent  the  same  court,  or  any 
judge  out  of  court,  to  allow  another  writ,  and, 
in  many  cases,  to  bail  or  discharge,  in  their 
discretion.  If  the  award  of  the  court  had  any 
analogy  to  a  judgment ;  if  it  was  a  resjudicata, 
it  would  be  final,  and  conclude  all  other  per- 
sons, and  the  same  and  all  other  jurisdictions. 
We  might,  with  equal  propriety,  call  the 
award  upon  a  habeas  corpus,  made  by  a  judge 
or  commissioner,  out  of  court,  a  judgment, 
upon  which  a  writ  of  error  would  lie.  Our 
Habeas  Corpus  Act  sufficiently  declares  that 
the  award  made  upon  the  return  of  a  Jiabeas 
corpus  is  not  a  judgment  or  final  decision  ;  for, 
if  the  prisoner  be  bailed,  it  is  merely  to 
answer  in  court,  and  if  he  be  discharged,  he 
may  be  retaken  by  any  court  having  jurisdic- 
tion of  the  cause.  The  truth  is,  that  the  de- 
termination of  the  K.  B.  aqd  of  our  Supreme 
Court,  in  the  case  of  a  prisoner  brought  up  on 
habeas  corpus,  whether  they  will  bail,  dis- 
charge, or  remajjd  him,  generally  rests,  and 
ought  to  rest,  in  sound  discretion.  The 
authorities  to  this  point  are  infinitely  numer- 
ous. It  will  be  sufficient  for  me  to  refer  to 
BetJielUs  case  (1  Salk.,  348  ;  5  Mod.,  23),  to  that 
of  The  Kingv.  Ellwell  (Str.,  794),  and  to  the 
cases  in  the  note  to  3  Bacon's  Abr.  Gwil.  edit., 
438.  And  if  this  point  be  once  conceded,  as 
it  must  be,  it  is  of  itself  decisive  against  the 
writ  of  error. 

The  counsel  against  the  motion  admitted 
that  error  would  not  lie  in  the  case  of  a 
mandamus,  because,  he  said,  that  was  a  sub- 
ject resting  in  discretion.  The  same 
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4:3*2*]  *rea.son,  in  all  its  force,  applies  to  this  i 
case.     It  is  upon  this  ground  that  applications  ! 
for  new  trials  for  setting  aside  defaults  and 
judgments,  for  changing  the  venue,  for  time  i 
to  plead  or  hold  to  bail,  for  granting  informa- 
tions in   the  nature  of  a   quo  warranto,  and 
many  other  cases  which  might  be  mentioned, 
cannot  be  reviewed  bv  a  writ  of  error.     In 
Preston  et,  al.   v.    Feriand  (2  Bro.  P.  C.,  179)  \ 
the  House  of  Lords,  on  appeal,  affirmed  the 
Chancellor's  order,  on  the  ground  that  he  had 
a  discretionary  power  to  appoint  guardians  in 
the  given  case.     So,  also,  this  court,  in  1805, 
in  the  case  of  Taytor  v.  Delancey  (2   Caines' 
Cases  in  Error,  143),  gave  a  pretty  plain  sanc- 
tion of  the  rule,  by  affirming  the  act  of  the 
surrogate  in  New  York,  because  he  had  a 
discretion    to    whom   to    award    administra- 
tion. 

This  court,  upon  error  brought,  is  not  only 
to  reverse  the  judgment  of  the  Supreme  Court, 
but  to  render  such  judgment  as  that  court 
ought  to  have  rendered.     Let  us  pursue  this 
idea  to  its  practical  consequences.     Suppose 
the  Supreme  Court,  upon  habeas  corpu*,  re- 
mands a  prisoner,  by  refusing  to  bail   him,  or 
remands  him  because  the  bail  he  offers  is  in- 
sufficient, and  he  brings  a  writ  of  error,  what 
is  this  court  to  do  in  these  cases'?    Are  they  to 
determine  here,   by   vote,    when  a  prisoner, 
ought  to  be  bailed,  and  in  what  sum,  and  with 
what  sureties?    Is  this  court  created  for  such 
purposes?     Have  they  any  such  discretion? 
Are  they  competent  to  exercise  it?  This  would 
be  assuming  original    criminal   jurisdiction, 
without  color  in  Jaw,   or  precedent  upon  re- 
cord. Suppose,  again,  that  the  Supreme  Court 
discharge  a  prisoner  on  bail,  when  he  ought  to 
have  been  remanded,  or  discharge  him  alto- 
gether, when  he  ought  to  have  been  delivered  j 
upon  bail  ;  are  the  people,  by  their  Attorney-  \ 
General,  to  bring  a  writ  of  error,  in  order  to  I 
reclaim   the  prisoner?     If    the   prisoner  can  I 
433*  J  bring  a  writ  of  error  *the  right  ought  I 
to  be  mutual,  and  exist  equally  on  the  side  of  I 
the  people.     But  how  can  this  court  cause  a  ! 
person   to   be   retaken,   who  should,  in  their 
opinion,  have  been  unduly  set  at  large?  Is  the 
court  to  send  back  the  transcript,  with  an  order  I 
to  the  Supreme  Court  to  issue  a  bench  war-  i 
rant   to  retake  the  party,  and  commit  him? 
Can   warrants  issue  but  upon  a  charge  sup- 
ported by  oath  or  indictment?     Or   suppose  a 
grand  jury  shall,  in  the  mean  time,  have  passed 
upon  the  case,  and  rejected   a   bill   of  indict- 
ment, ought  the  party  then  to  be  harassed  and 
recommitted?  If  a  writ  of  error  will  lie  in  one 
case,  it  will  lie  in  all  these  cases  of  habtn*  cor- 
pus; and  this  court  would  soon   be  obliged  to 
abandon  a  new  jurisdiction,  which  it  is  incom- 
petent to  execute. 

2.  But,  laying  all  these  general  considera- 
tions aside,  then:  are  special  reasons  arising  in 
this  case,  which  render  it  impossible  to  sustain 
the  writ  of  error.  This  I  will  now  briefly ,  but 
conclusively,  demonstrate. 

The  record  shows  us  that  the  prisoner 
brought  into  the  Supreme  Court  was  detained 
by  process  from  the  Court  of  Chancery,  found- 
ed upon  a  conviction  in  that  court  of  contempt 
and  malpractice.  The  legality  or  illegality  of 
that  conviction  never  could  have  Ix-en  con- 
sidered in  the  Supreme  Court,  because  the 
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constitution  does  not  give  to  that  court  any 
jurisdiction,  by  way  of  review  or  appeal,  over 
a  proceeding  in  chancery.  The  cognizance  of 
such  proceedings  belongs  exclusively  to  this 
court,  which  cannot,  upon  the  writ  of  error, 
do  anything  like  final  justice  in  the  case.  It 
cannot  do  anything  but  what  the  Supreme 
Court  ought  to  have  done.  The  conviction  in 
chancery  is  not  before  them.  They  cannot 
touch  its  merits.  All  that  the  Supreme  Court 
had  before  it,  and  all  that  this  court  now  has, 
is  merely  the  process  of  execution,  founded  on 
that  conviction.  If  the  court  could  lawfully 
review  the  conviction  in  *chancery,  [*434 
the  review  ought,  at  least,  to  come  directly 
from  that  court,  and  bring  up  with  it  the  pro- 
ceedings at  large.  It  is  impossible  to  examine 
the  merits  of  the  conviction,  from  the  very  im- 
perfect state  of  it  which  conies  up  circuitous- 
ly,  by  means  of  the  present  return.  If  we 
attempt  it,  it  would,  in  addition  to  the  great 
injustice  of  the  measure,  be  an  inquiry  to  be 
governed  by  chance,  and  not  by  investigation. 
If  the  conviction  is,  in  any  shape  to  be  ques- 
tioned here,  the  Chancellor  is  entitled,  by  the 
constitution,  to  be  heard,  and  to  be  called  upon 
to  assign  his  reasons  for  his  order  ;  and  the 
judges  of  the  Supreme  Court  are  to  sit,  and 
not  to  give  opinions  merely,  but  to  vote  with 
the  other  members  of  the  court.  But  by  this 
strange  proceeding,  that  privilege,  that  valu- 
able right,  is  done  away. 

Again,  if  this  court,  by  means  of  some  new- 
ly discovered  power,  could  discharge  the 
prisoner  from  the  process  of  commitment,  it 
would  confer  no  honor,  or  lasting  benefit, 
upon  the  prisoner,  for  the  conviction  would 
still  remain  in  force.  The  party  now  com- 
plaining would  still  be  adjudged  guilty,  and 
might  instantly  be  imprisoned  on  the  same 
sentence.  This  would  be  an  inevitable  legal 
consequence  ;  for  to  suppose  a  conviction  can 
stand  good,  without  satisfaction  or  reversal, 
and  yet  be  without  efficacy,  or  power  of  execu- 
tion," would  be  to  suppose  an  absurdity. 

There  is  still  another  difficulty  before  us  to 
be  surmounted.  It  appears  by  the  record  that 
the  prisoner  was  bailed  in  the  Supreme  Court, 
and  that,  at  the  last  August  Term,  hi-  did  not 
appear  on  being  called,  but  chose  rather  to 
forfeit  his  recognizance.  This  is  all  that  the 
court  can  judicially  know  of  him.  He  is  now 
at  large,  from  what  appears  by  the  record.  The 
writ  of  error  is  then  palpable  nonsense.  It  1ms 
no  object.  It  cannot  touch  the  conviction,  for 
that  lies  in  chancery  :  and  it  cannot  deliver  the 
party,  for  he  has  already  absconded.  If.  how- 
ever, *we  are  to  listen  to  reports  </*•/«//>  l*4;{*> 
the  record,  we  shall  probably  learn  that  the 
party  has  l>een  re-imprisoned,  by  a  new  order 
from  the  Court  of  Chancery.  What  that  order 
is,  we  do  not  know,  for  it  is  not  lu-fore  us  ;  we 
cannot  take  any  cognizance  of  it.  It  may  lx> 
very  different,  in  form  and  substance,  from 
the  attachment  and  orders  appearing  upon  the 
return.  How  can  this  court  give  any  direction 
to  the  Supreme  Court,  relative  to  an  order  and 
attachment  which  was  never  seen  by  cither 
court  ?  The  thing  is  impossible.  Will  the 
court  say  that  no  process  founded  upon  the 
conviction  shall  be  valid,  when  the  court  have 
never  had  that  conviction  before  them  ?  The 
conviction  may  have  been  incomctly  staled  in 
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the  first  attachment.  It  may,  when  we  come 
to  see  it  at  full  length,  and  in  its  genuine 
shape,  be  wholly  free,  even  from  the  very  ob- 
jections which,  the  record  tells  us,  were  pre- 
sumed to  exist  against  it,  when  first  brought 
before  the  learned  judge.  In  short,  if  the 
court  proceed  in  this  case,  they  must  be  in- 
volved in  insuperable  difficulties.  They  will  be 
lost  in  a  labyrinth,  without  the  thread  of  Ari- 
adne to  conduct  them. 

But  it  may  be  asked,  if  the  writ  of  error 
will  not  lie,  is  this  to  be  a  case  without  redress  ? 
Can  a  solicitor  be  imprisoned,  at  the  pleasure 
of  the  Court  of  Chancery,  and  no  tribunal 
correct  the  abuse  ?  While  I  admit  that  the 
Court  of  Chancery  is  sufficiently  amenable  in 
.another  way,  I  answer  that  this  is  not  the 
question  before  the  court.  It  has  nothing  to  do 
now  with  that  inquiry.  The  court  is  called 
upon  to  say  whether  a  writ  of  error  will  lie 
upon  a  fiabem  corpus?  If  they  find  that  it  will 
not,  they  are  bound  by  imperious  duty  to  say 
so.  I  think  I  have  sufficiently  shown,  that  if 
the  writ  of  error  was  to  be  pursued,  it  never 
•could  bring  up  the  merits  of  the  case.  The 
wishes,  then,  of  the  most  lively  benevolence 
•could  not  be  gratified  by  this  course.  The  real 
merit  of  the  case,  as  far  as  we  can  judge  from 
436*]  the  record,  turns  on  *this  single  point, 
was  Yates  justly  convicted  of  malpractice 
•  committed,  to  the  great  injury  of  one  Samuel 
Bacon,  who  exhibited  charges  against  him  ? 
To  this  question  we  are  not  to  answer,  because 
we  have  not  the  conviction,  nor  the  proofs  and 
proceedings  which  led  to  it.  The  intendment 
of  law  is,  till  the  contrary  be  legally  shown, 
that  he  was  justly  convicted.  This  court  is 
bound  to  adopt  and  to  act  upon  that  presump- 
tion. To  act  upon  any  other  would  be  indeco- 
rous, would  be  contrary  to  the  benign  maxim 
of  the  common  law,  and  would  be  the  highest 
injustice  to  the  tribunal  in  question,  which  is 
not  now  brought  here  to  meet  or  to  answer 
that  inquiry.  I,  therefore,  lay  all  such  extra- 
neous considerations  aside,  as  unbecoming  the 
dignity,  and  as  casting  a  shade  over  the  purity 
of  this  court.  Not  even  the  collateral  point, 
how  far  the  discharge  by  Mr.  Justice  Spencer 
was  binding,  could  be  examined  and  decided 
upon  this  return.  The  Habeas  Corpus  Act  says 
that  no  such  discharge  is  binding  upon  any 
court  having  jurisdiction  of  the  cause  of  the 
commitment ;  and  how  can  this  court  deter- 
mine whether  the  Court  of  Chancery  had  or 
had  not  jurisdiction  of  the  cause,  until  we 
know,  truly,  what  that  cause  was,  by  looking 
at  the  conviction  itself,  and  the  proofs  and 
documents  upon  which  it  was  founded  ? 

Finally,  if  the  Gordian  knot  is  «,o  be  cut,  we 
ought,  at  least,  to  call  for  the  dignus  vindice 
nodus.  There  ought  to  be  an  object  befitting  so 
bold  a  precedent.  In  this  case  there  is  nothing 
which  should  disturb  the  tranquil  course  of 
the  law.  The  party,  say  his  counsel,  might 
have  appealed  in  the  ordinary  way.  If  he 
omitted  to  do  so,  within  the  time  of  limitation, 
it  was  his  own  fault,  or  his  folly.  He  has  no 
right,  now,  to  complain,  nor  to  call  on  this 
court  to  break  in  upon  principle  to  help  him. 
One  of  his  counsel  said  that  if  he  could  not  be 
relieved  now,  it  would  be  tantamount  to  an 
imprisonment  for  life.  This  was  a  very  loose 
437*]  assertion.  If  he  continues  in  *prison, 
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[  it  must  be  imputed  to  his  obstinacy.  It  is  well 
understood,  that,  if  an  attorney  be  convicted 
of  malpractice,  he  can  come  out,  upon  paying 
costs,  and  making  satisfaction  to  his  injured 
client.  Lord  Chancellor  Erskine  lately  ruled 
(13  Ves.,  69),  that  if  an  attorney  was  guilty  of 
misconduct,  he  would  make  him  pay  costs,  and 
bind  him  to  make  satisfaction. 

For  these  reasons,  I  am  of  opinion  that  the 
writ  of  error  ought  to  be  quashed. 

THE  CHANCELLOR.  The  question  before  the 
court  arises  on  a  motion  of  the  Attorney-Gene- 
ral, for  quashing  the  writ  of  error  issued  in 
this  case. 

The  points  on  which  a  decision  is  required 
have  received  no  judicial  determination  in  the 
Supreme  Court.  They  are  intrinsically  new,  as 
to  that  court ;  but  in  the  Court  of  Chancery,  I 
have  had  occasion  to  consider  whether  a  writ 
of  error  would  lie  in  this  case  ;  the  opinion, 
however,  expressed  on  that  occasion,  is  not 
now  in  review. 

Where  a  public  duty  is  to  be  performed, 
considerations  of  personal  delicacy  are  appro- 
priately and  exclusively  attached  to  the  person 
whom  they  affect.  Every  suggestion  that,  by 
possibility,  all  the  embarrassments  which  they 
may  involve,  will  not  be  fairly  estimated,  may 
be  construed  into  an  imputation  on  the  dis- 
cernment of  the  mind,  but  more  particularly 
apply  to  an  impeachment  of  the  purity  of  its 
views.  Such  intimations  I  shall  ever  disregard, 
as  unworthy  to  influence  my  conduct,  as  to 
deter  me  from  doing,  what  I  conceive  my  offi- 
cial situation  imposes,  nor  will  I  refrain  from 
giving  my  vote  in  a  case  in  which,  on  any  pos- 
sible just  construction  of  the  constitution,  I 
have  a  right  to  do  so,  and  in  which  I  am  per- 
fectly indifferent,  my  own  duty  being  per- 
formed, and  the  correctness  of  legal  principles 
respected,  whether  it  is  decided  for  quashing, 
or  sustaining  the  writ  of  error. 

The  point  to  be  decided  arises  on  a  dry 
question  of  *law.  If  it  had  taken  a  [*438 
wider  range ;  if  some  of  the  intimations, 
which  have  dropped  in  the  course  of  its  dis- 
cussion, had  been  properly  directed,  or  any 
part  of  the  proceedings  had  disclosed  a  dispo- 
sition to  oppress,  it  would  have  become  more 
interesting  to  the  community,  even  if  the 
power  which  had  been  exerted  had  been  un- 
doubtedly legitimate  ;  but  if,  instead  of  having 
been  called  into  action  for  the  purpose  of  op- 
pression, it  had  been  deliberately  applied  in  its 
restraint,  it  would,  at  last,  bring  the  mind  to 
that  dispassionate  state,  which  is  ever  requisite 
to  a  due  and  satisfactory  inquiry  of  what  is 
the  law  on  the  subject.  Certain,  however,  it 
is,  that  neither  the  one  nor  the  other  of  those 
conclusions  are  to  be  deduced  from  the  record, 
and  to  that  the  court  must  be  unavoidably 
confined,  as  the  matter  legally  competent  to 
ground  their  judgment. 

The  strong  appeal  which  has  been  made 
rather  to  the  feeling  than  the  judgment  of  the 
court,  founded  on  the  allegation  that  Mr. 
Yates  was  doomed  to  imprisonment  for  life, 
from  which  he  could  only  escape  by  taking 
refuge  in  the  grave,  is  within  the  knowledge 
of  every  professional  man  destitute  of  the 
least  foundation.  Mr.  Yates  might  have  es- 
caped much  easier  from  his  present  situation, 

JOHNS.  REP.,  6. 


1810 


YATES  v.  THE  PEOPLE. 


438 


than  by  an  imprisonment  for  the  time  to  which 
he  has  been  subjected. 

All  that  would,  in  the  ordinary  course,  and 
for  an  ordinary  contempt,  have  been  required 
of  him,  would  have  been  the  usual  submis- 
sion ;  and  if  the  contempt  was  connected  with 
the  illegal  exaction  of  money,  or  the  imposi- 
tion of  an  unwarrantable  expense  to  the  party 
injured,  the  repayment  of  such  money  to  the 
person  from  whom  it  had  been  received  under 
false  pretenses,  and  the  payment  of  costs, 
would  have  been  superadded.  If,  for  some 
reason,  which  he  is  not  bound  to  explain,  and 
into  which  this  court  cannot  inquire,  he  has 
chosen  to  withhold  such  submission,  or  make 
such  compensation  to  the  party  injured, 
439*]  *what  possible  affinity  is  there  between 
that  conduct  and  the  question  now  to  be  deter- 
mined ?  Is  there  any  peculiar  hardship  at- 
tached to  a  case  thus  circumstanced  ?  And  is 
not  every  other  citizen  of.  the  State  who  owes 
money,  whether  the  debt  originated  in  tort, 
contract,  or  fraud,  exposed  to  imprisonment 
till  he  pays  it  ?  If  so,  for  aught  that  appears, 
Mr.  Yates  has  in  fact  had  the  key  of  his  prison 
in  his  pocket  from  the  moment  he  entered  it. 

I  repel  these  intimations,  because  they  ought 
not  to  have  been  pressed  into  the  case.  They 
are  calculated  to  mislead,  and  have  not  the  re- 
motest connection  with  the  matter  now  to  be 
decided. 

Having  made  these  preliminary  remarks,  I 
proceed  to  examine  the  points  on  which  the 
Attorney-General  has  relied,  in  support  of  his 
motion  for  quashing  the  writ  of  error  issued  in 
this  case. 

The  record  states  simply  the  issuing  a  habeas 
<x>rpu*,  by  the  Supreme  Court,  its  return,  and 
an  order  to  remit  Mr.  Yates  to  the  custody  of 
the  sheriff  of  the  City  and  County  of  Albany, 
to  remain  in  the  same  state  in  which  he  was 
at  the  time  of  issuing  the  said  writ  of  habean 
corpus. 

The  points  made  by  the  Attorney-General 
are  : 

1.  That  a  writ  of  error  does  not  lie  on«a  habean 
•corpu«  ;  and. 

2.  If  it  will  lie  in  any  case  of  habeas  rvrpus,  it 
will  not  lie  in  this. 

It  did  not  seem  to  be  doubted  in  argument 
that,  whatever  might  be  the  form,  the  writ  of 
•error  was  intended  to  bring  into  review,  indi- 
rectly, the  proceedings  of  the  Court  of  Chan- 
cery in  this  case. 

To  the  constitution  such  a  course  is  un- 
known ;  it  is  not  recognized  by  law,  for  it  is 
•clearly  a  case  neither  within  the  express  pro- 
vision, or  possible  implication,  of  either. 
They  embrace  only  cases  of  a  direct  review  of 
decrees,  in  equity,  and  judgments  of  tlu>  Su- 
preme Court. 

44O*]  *The  words  of  the  82d  section  of  the 
constitution  are,  "that  a  court  shall  be  insti- 
tuted for  the  trial  of  impeachments  and  the 
correction  of  errors,  under  the  regulations 
which  shall  be  established  by  the  Legislature, 
and  to  consist  of  the  President  of  the  Senate, 
for  the  time  being,  and  the  Senators,  Chan- 
cellor, and  judges  of  the  Supreme  Court,  or 
the  major  part  of  them,  except,  that  when  an 
impeachment  shall  be  prosecuted  against  tin- 
Chancellor,  or  either  of  the  judge*--  of  the  Su- 
preme Court,  the  person  so  impeached  shall 
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be  suspended  from  exercising  his  office  until 
his  acquittal  ;  and,  in  like  manner,  when  an 
appeal  from  a  decree  in  equity  shall  be  heard, 
the  Chancellor  shall  inform  the  court  of  the 
reasons  of  his  decree,  but  shall  not  have  a 
voice  in  the  final  sentence  ;  and  if  the  cause  to 
be  determined  shall  be  brought  up  by  writ  of 
error  on  a  question  of  law,  on  a  judgment  of 
the  Supreme  Court,  the  judges  of  the  court 
shall  assign  the  reasons  of  such  their  judg- 
ment, but  shall  not  have  a  voice  for  its  affirm- 
ance or  reversal." 

The  7th  section  (Laws  N.  Y.,  184)  of  the 
act  concerning  this  court,  enacts,  that  all 
errors  happening  in  the  Court  of  Chancery, 
Supreme  Court,  and  Court  of  Probate,  shall 
be  redressed  and  corrected  here.  That  those 
from  any  judgment  of  the  Supreme  Court 
shall  be  brought  up  by  writ  of  error.  That  this 
court  shall  have  full  power,  and  are  author- 
ized and  required  to  examine  all  such  errors 
as  shall  be  assigned  or  found  in  such  record, 
or  any  process  or  proceeding  concerning  the 
same,  and  to  call  upon  the  judges  of  the  Su- 
preme Court  to  assign  the  reasons  of  such 
judgment,  and  thereupon  to  reverse  or  affirm 
the  same,  and  to  give  such  other  judgment 
thereon  as  the  law  shall  require  ;  and  shall 
then  cause  the  transcript  of  the  record,  with 
their  judgment  thereon,  and  all  things  touching 
the  same,  to  be  remitted  into  the  Supreme 
Court,  where  such  further  proceedings  shall 
be  thereupon  had,  as  well  for  execution  as 
otherwise,  as  may  be  agreeeuble  to  law  and 
justice. 

*I  shall  consider  the  first  point  [*441 
made  by  the  Attorney-General  under  two 
aspects. 

1.  What  was  the  law  on  the  subject  in  En- 
gland at  the  time  of  the  Revolution  ? 

2.  What  diversity  arises  under  the  constitu- 
tion and  laws  of  this  State  ? 

To  determine  on  the  first  of  these,  it  be- 
comes necessary  to  examine  the  English  au- 
thorities, which  have  a  bearing  on  it. 

The  first,  in  order  of  time,  is  the  case  of  Th« 
City  of  Ijondon,  reported  in  8  Co..  127,  which 
arose  in  the  King's  Bench,  on  a  hnbens  corpus 
to  bring  up  the  body  of  James  Wagoner,  who 
had  been  arrested  in  London,  and  remained  in 
custody,  in  an  action  for  a  penalty  alleged  to 
have  been  incurred  by  the  breach  of  a  bv-law, 
made  to  enforce  one  of  the  customs  of"  that 
city.  To  the  return  of  the  htibea*  corpmt.  it 
was  objected  that  it  consisted  much  in  recital 
of  matter  which  ought  to  have  been  directly 
and  certainly  alleged.  To  which  it  was 
answered  and  resolved,  that  this  is  not  a  de- 
murrer in  law,  but  a  return  to  a  writ  of  priv- 
ilege, upon  which  no  issue  or  demurrer  ran  l>e 
taken  ;  neither  upon  an  award  thereon  doth  a 
writ  of  error  lie.  This  is,  therefore,  an  ex- 
press adjudication,  not  an  ithiter tli<-(um.  The 
word  "  resolved  "  is  a  technical  legal  word, 
made  use  of  appropriately  to  distinguish  the 
opinions  of  the  court  throughout  the  whole 
of  Coke's  Report  ai*d  several  other  rctwirters 
from  loose  sayings  of  their  Judges, which  have 
not  the  weight  or  authority  of  strict  judicial 
derisions.  It  was,  in  this  caw,  an  expression 
of  that  opinion,  on  the  very  point  submitted  ; 
and  it  contains  the  reasons  why  the  return,  in 
the  point  objected  to,  was  sufficient. 
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In  the  case  of  The  Dean  and  Chapter  of  I 
Trinity  Chapel,  in  Dublin  (8  Mod.,  28),  which 
arose  on  a  writ  of  error  from  the  King's  Bench 
in  England,  to  the  King's  Bench  in  Ireland,  on 
a  mandamus,  in  the  arguments  of  counsel,  a 
4.4.2*]  *position  is  stated,  as  a  quotation  from 
Hardres,  401  (Charles  II.),  in  these  words  :  "A 
writ  of  error  was  never  yet  granted,  where  a 
fine  was  imposed,  on  a  commitment  for  a  con- 
tempt, or  upon  the  award  of  any  writ  of  any 
court  of  justice." 

From  its  being  indicated  as  a  quotation  (8  | 
Mod.,  30),  it  would  seem  to  have  been  care- 1 
fully  extracted  from  some  case  in  Hardres ; 
but  in  the  page  referred  to  no  subject  con- 
nected with  it  appears  ;  nor  have  I  been  able 
to  discover  that  it  is  a  quotation  from  any  part 
of  that  reporter.  But  the  court,  in  giving 
their  opinion  in  the  principal  case,  lay  it 
down,  "  that  it  is  against  the  nature  of  a  writ 
of  error  to  lie  on  any  judgment,  but  in  causes 
where  issues  may  be  joined  and  tried,  or  where 
judgment  may  be  had  upon  a  demurrer,  and 
joinder  in  demurrer ;  and  that,  therefore,  it 
would  not  lie  on  a  judgment  for  a  procedendo, 
nor  upon  the  return  of  a  habeas  corpus. " 

This  was  brought  up  on  a  writ  of  error  to 
the  House  of  Lords,  and  eight  judges  attend- 
ing, the  Lord  Chief  Baron  acquainted  the 
lords  that  all  the  judges  of  England  were  of 
opinion  that  a  writ  of  error  would  not  He  ;  and 
the  judgment  of  the  King's  Bench  was  affirm- 
ed. (Fortesc.,  329.) 

In  Paty's  case,  reported  in  2  Ld.  Raym.. 
1105;  Holt,  326;  Salk.,  504,  it  appears  from 
the  latter  that  the  judges  of  the  King's  Bench 
settled  the  form  of  the  entry,  which  would 
seem  to  have  been  done  for  the  purpose  of 
grounding  some  ulterior  proceeding  ;  for  the 
court  having  been  moved  that  a  record  should 
be  made  up,  the  judges  met  in  vacation 
to  devise  the  form,  and  frame  the  report. 
In  Salkeld,  it  appears,  a  question  was  stated 
and  referred  to  them,  whether  the  queen  ought 
to  allow  a  writ  of  error  in  this  case,  or  in  any 
other  case,  ex  debito  justitm,  or  ex  wera  gratia'i 
And  ten  of  the  judges  were  of  opinion  that 
the  queen  could  nc  t  deny  the  writ  of  error, 
443*]  but  that  it  was  grantable  ex  debito  *just- 
titue,  except  only  in  cases  of  treason  and 
felony.  Then,  it  is  added,  it  was  a  doubt 
whether  the  writ  of  error  lay  upon  a  judgment 
given  on  a  habeas  corpus.  Of  this  doubt,  it 
does  not  appear  that  the  judges  gave  any  solu- 
tion ;  and  as  to  that  point,  the  matter  was  no 
further  stirred. 

This  case  arose  on  a  commitment  by  the 
House  of  Commons.  It  caused  much  sensa- 
tion at  the  time  ;  and  the  celebrated  case  re- 
ported by  Hargrave,  as  the  great  case  of  Ash- 
by  v.  White  (8  State  Trials,  158),  from  a  small 
book,  published  under  that  name  in  1705,  and 
sometimes  referred  to  as  the  case  of  The  Ayles- 
bury  Constable*,  details  the  proceedings  of  the 
Lords  and  Commons  of  England  on  the  sub- 
ject. 

In  a  conference  between  the  managers  of 
the  House  of  Commons,  with  the  lords,  the 
former  alleged,  "  that,  in  case  no  writ  of  error 
lies,  it  cannot  be  said  that  the  denying  it  is  an 
obstruction  of  justice,  or  contrary  to  magna 
charta. " 

"That  a  writ  of  error  lies  not  on  any  pro- 
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ceeding  or  habeas  corpus,  has  been  the  uniform 
opinion  of  former  times,  as  appears  in  the . 
case  of  The  City  of  London  (7  Jac.  1),  where  * 
one  under  arrest,  for  the  penalty  of  a  by-law, 
brought  his  habeas  corpvis,  and  the  judges  took 
it  for  a  ground  that  no  issue  or  demurrer  could 
be  joined  upon  the  return,  nor  could  any  writ 
of  error  lie  upon  the  award  ;  and  upon  that, 
as  a  principle,  grounded  their  restoration  ;  and 
that  this  never  came  directly  in  question,  was, 
because  a  writ  of  error  was  never  asked, 
much  less  had,  upon  the  bare  commitment  of 
any  court  whatever,  and  it  is  hard  to  imagine 
that  there  is  any  lawful  resort  or  appeal  for 
liberty  left  untried  at  this  day. 

In  the  address  of  the  lords  to  the  queen,  on 
that  subject,  they  state  that  three  judges  re- 
manded the  prisoners, contrary  to  the  opinion  of 
Lord  Chief  Justice  Holt,  without  denying  the  al- 
legations of  the  managers ;  but  insist  that  the 
House  of  Commons  ^ave  no  right  of  judging 
whether  a  writ  of  ;|e'rror  is  properly  brought ; 
that  unless  *the  writ  of  error  is  gran  ted,  [*444 
the  matter  cannot  come  to  a  proper  decision. 
The  queen,  in  answer  to  this  address,  declared 
that  she  would  have  granted  the  writ,  if  the 
absolute  necessity  of  ending  the  session  had  not 
prevented  it.  It  never  was  granted  ;  and  if  it 
had  been,  it  certainly  would  not  have  been  in 
the  exertion  of  judicial  powers,  but  by  virtue 
of  prerogative. 

In  the  case  of  Groenwelt  v.  Burwell  (1 
Salk.,  144)  it  was  held  by  Holt,  Chief  Justice, 
that  error  would  not  lie  upon  a  judgment  of  the 
censors  of  the  College  of  Physicians,  because 
their  proceeding  is  not  according  to  the  com- 
mon law. 

In  the  case  of  Fender  v.  Ilerle  (3  Brown's 
Parl.  Cas.,  178),  decided  in  the  House  of  Lords, 
which  came  up  on  a  writ  of  error  from  the 
King's  Bench,  on  a  peremptory  mandamus, 
it  was  insisted  that  it  was  meiely  an  award  of 
the  court,  and  not  a  strict  formal  judgment ; 
and  upon  the  unanimous  opinion  of  all  the 
judges  then  present,  it  was  adjudged  that  the 
writ  of  error,  being  brought  upon  proceedings 
at  common  law  only,  the  one  in  that  case 
should  be  quashed. 

The  case  of  The  King  v.  The  Dean  and  Chapter 
of  Dublin  (Sir.,  541,  543)  arose  on  a  mandamus, 
and  was  decided  on  an  ex-parte  argument. 
Eyre,  Justice,  observed  that  the  entry  was 
without  an  ideo  consideratum  est ;  in  all  pro- 
cedendos  it  was  with  it,  and  yet  it  is  certain 
error  will  not  lie.  (Comb.,  76  ;  5  Ld.  Raym., 
213.) 

The  answer  of  the  judges  to  the  question, 
stated  by  the  queen  in  Paty's  case,  whether  a 
writ  of  error  could  be  denied  by  her  in  that 
case,  or  any  other,  was  evidently  intended  as 
a  general  response,  to  meet  the  generality  of 
the  inquiry  ;  but  the  doubt  expressed  applied 
particularly  to  the  case  in  question,  and 
clearly  shows  it  was  not  intended  to  be  em- 
braced in  the  general  proposition.  It  was  no 
more  than  the  expression  of  this  opinion,  to 
aid  the  crown  in  the  exercise  of  its  prerogative, 
and  not  a  judicial  opinion  ;  and  is  destitute  of 
that  weight  which  such  an  opinion  carries 
with  it. 

*From  these  authorities  it  appears  [*44o 
that  the  question  whether  a  writ  of  error  would 
lie  on  the  return  of  a  habeas  corpus,  was  a  point 
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directly  decided  in  the  case  of  Ihe  City  of  Lon- 
don; that  the  managers  of  the  House  of  Com- 
mons, in  a  solemn  and  deliberate  assertion  of 
their  privileges,  insisted  that  it  had  been  the 
uniform  opinion  of  former  times  that  it  would 
not  lie  ;  that  the  uniform  decisions,  in  an- 
alogous cases,  some  of  which  were  settled  by  the 
House  of  Lords,  and  by  the  unanimous  opin- 
ion of  all  the  judges  of  England,  the  uninter- 
rupted and  undisturbed  practice  which  has 
obtained  from  the  earliest  periods  of  the  writ 
of  habeas  corpus,  the  silence  which  has  so  long 
prevailed  on  so  interesting  a  point,  continued 
through  times  of  great  violence  and  commo- 
tion, and  the  most  animated  struggles  on  the 
subject  of  personal  liberty,  and  the  numerous 
dicta  found  in  a  long  succession  of  cases,  in- 
terspersed, both  in  the  ancient  and  modern 
reporters,  evincive  of  the  undeviating  sense  of 
the  English  courts,  unite  in  announcing  it  the 
well-established  law,  that  on  the  return  to  a 
writ  of  habeas  corpus  no  writ  of  error  lies. 

This  doctrine  is  strongly  corroborated  by 
the  cases  cited,  which  show  that  no  writ  of 
error  will  lie  on  the  denial  of  a  prohibition 
(1  Salk.,  136),  on  &procedendo  (8  Mod.,  28),  on 
the  denial  of  a  mandamus  (Str.,  541),  on  a 
summary  conviction  (1  Ld.  Raym..  469  ;  1 
Salk.,  144),  or  on  a  mandamus  before  it  as- 
sumes the  shape  of  an  action. 

To  this  doctrine  has  been  opposed  the  posi- 
tion (Co.  Litt.,  188  a)  that  a  writ  of  error  lies 
on  a  judgment,  or  an  award  in  the  nature  of  a 
judgment ;  and  cases  of  fines,  statutes  mer- 
chant, statutes  staple,  and  outlawry,  have 
been  shown  as  exceptions  to  the  rule. 

These,  in  my  opinion,  are  not  exceptions, 
but  satisfy  the  precise  terms  of  the  definition 
on  which  a  reliance  has  been  placed.  They 
are  all  in  the  nature  of  a  judgment,  and  the 
last  of  them  is,  in  fact,  a  judgment. 
44:6*]  *In  the  case  of  a  fine,  an  action  is  com- 
menced by  original  writ,  issuing  out  of 
chancery.  By  the  form  of  proceeding,  the 
deforcittnt  comes  in,  and  acknowledges  the 
right  of  the  demandant,  which  he  claims  by 
his  writ  ;  of  this  a  record  is  made,  and  though 
the  record  does  not  exhibit  a  regular  judg- 
ment, it  contains  a  recognition  of  the  right, 
which  has  the  full  effect  of  and  is  in  the 
nature  of  a  judgment.  Where  a  connusor 
acknowledged  a  statute  merchant  or  a  statute 
staple,  it  was  in  the  nature  of  a  judgment,  for 
it  might  be  certified  into  chancery,  and  execu- 
tion, as  a  judicial  writ,  might  be  awarded  on 
it.  In  outlawry,  judgment  is  pronounced  by 
the  coroners  ;  and  the  form  of  the  return  is 
per  judicium  coronatorit.  But  none  of  these 
apply  to  the  award  of  a  writ,  which  is  neither 
a  judgment,  nor  in  the  nature  of  a  judgment. 

The  case  of  a  procedendtt  seems  to  me  to 
bear  a  strong  anology  to  the  present.  It  was 
admitted,  in  argument,  that  a  writ  of  error 
would  not  lie  in  it.  The  function  of  a  pro- 
cedendo  is  to  remit  a  cause  to  an  inferior,  from  a 
superior  court,  to  which  it  has  been  removed 
by  writ,  either  granted  on  a  suggestion,  or  of 
course.  It  directs  the  inferior  court  to  pro- 
ceed, either  because  the  suggestion  has  not 
been  sustained,  or  because  the  party  who  pro- 
cured the  removal  lias  not  conformed  to  the  rules 
prescribed  by  the  Superior  Court  in  such  cases. 
It  is  intended  to  restore  the  statu  quo.  The 
JOHNS.  HEP.,  6. 


i  distinction  taken,  that  when  the  court  below 
has  done  everything  in  its  power,  and  dis- 
|  missed  the  cause,  it  is  in  the  nature  of  a  judg- 
ment, is  fully  met  by  the  case  of  a  proc-edendo; 
for  if  the  suggestion  is  examined,  and  held  in- 
j  sufficient  by  the  court,  its  judgment  has  been 
!  exercised  ;  its  opinion   has  had  effect,  and,  in 
common  legal  parlance,  it  may  well  be  said,  it 
j  has  given  its  judgment ;  but  it  has  not  that 
i  strict   technical  judgment  which  the  law  rec- 
1  ognizes  as  such. 

This  brings  me  to  the  inquiry,  what  di- 
versity exists  between  the  English  laws  and 
those  of  this  State  on  the  *subject  [*447 
under  examination.  But  it  may  be  well  first 
to  observe,  that  our  Habeas  Corpus  Act  is  sub- 
stantially similiar  to  the  English.  In  an 
anonymous  case,  in  10  Mod.,  429  (5  Geo.  I.),  it 
was  resolved,  that  none  were  entitled  to  make 
the  prayer,  in  the  first  week  of  the  term,  to  be 
tried,  but  such  as  were  committed  by  a 
justice  of  the  peace,  or  a  Secretary  of  State, 
and  not  those  committed  by  rule  of  court  ; 
for  that  is  not,  within  the  meaning  of  the  act, 
a  commitment  by  warrant  ;  and  in  the  case  of 
Brass  Crosby,  Lord  Mayor  of  London  (3  Wils», 
188),  it  was  laid  down  by  the  court  that  a 
habeas  corpus  by  the  statute  would  not  lie,  on 
it,  which  seems  an  affirmance  of  the  same 
doctrine.  And  certain  it  is,  that  the  sole  rea- 
son assigned  in  the  preamble  of  the  English 
Habeas  Corpus  Act  for  passing  it,  was  to  pre- 
vent delays  used  by  sheriffs  and  other  officers, 
to  whose  custody  persons  had  been  committed 
for  criminal  or  supposed  criminal  matter  ;  and 
|  if,  as  has  been  repeatedly  alleged  here,  this 
i  case  is  not  a  criminal  matter,  the  statute  does 
not  apply  to  it. 

Whether  the  present  case  is  one  under  the 
statute  or  not,   it  will   tend  to  elucidate  the 
i  doctrine  contended  for,  to  trace  its  application 
in  a  variety  of  cases  to  which  it  may  be  applied. 
In  dissecting  the  doctrine,  every  attempt  to 
rely  on  it,  as  a  protection  against  oppression, 
i  will  elude  our  grasp  ;  for  as  it  has  been   laid 
1  down  as  universal,  the  remedy,    to  be  effect- 
ual, ought  to  be  co-extensive. 

The  far  greater  portion  of  the  year  is  com- 
posed of  vacations  of  the  Supreme  Court.  The 
terms  prior  to  the  present  session  could  not, 
collectively,  exceed  eight  weeks  in  the  year. 
In  the  vacation,  a  habeas  corpu*  may  be  granted 
by  the  Court  of  Chancery,  which  is  always 
open;  by  a  justice  of  the  Supreme  Court;  or 
by  a  commissioner,  in  cases  arising  under  the 
Habeas  Corpus  Act.  Suppose  it  brought  be- 
fore the  Chancellor,  and  he  renunuls  the  pris- 
oner, will  a  writ  of  error  lie  to  him?  That  has 
not,  and  I  believe  will  not  be  contended.  Sup- 
pose it  be  before  *a  justice  of  the  Su-  [*44K 
preme  Court,  or  a  commissioner,  there  is  cer- 
tainly no  principle  of  law  which  will  constitute 
their  decision  a  judgment  in  the  Supreme 
Court.  No  writ  of  error  will,  therefore,  lie 
on  either.  Commissioners  act.  tj-  ojficio,  as 
justices  of  the  Supreme  Court;  but  in  vacation 
they  cannot  possibly  render  a  judgment  in 
that  court.  This  excludes  at  least  five  sixths 
of  the  time,  and,  perhaps,  nine  tenths  of  the 
cases  on  haftfas  mrpuit  from  redress  by  writ  of 
error.  But  what  strikingly  exemplifies  the  in- 
congruity and  total  discordance  of  this  doc- 
trine, is,  that  while  it  would  enable  any  one 
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judge  or  commissioner  to  decide  definitively,  it 
denies  the  same  effect  to  the  opinion  of  all  the 
judge*  collectively,  with  every  advantage  of 
research,  deliberation,  and  consultation.  Be- 
sides, this  court,  in  ordinary,  sits  only  once  in 
the  year.  Suppose  a  writ  of  error  brought, 
returnable  at  "its  next  meeting.  In  the  mean 
time  the  proceedings  against  the  prisoner  are 
continued;  for  certainly  a  writ  of  error  on  the 
habeas  corpus  would  not  supersede  or  impede 
the  proceedings  below,  in  the  matter  of  com- 
mitment, and  the  prisoner  must,  in  a  great 
majority  of  cases,  be  either  acquitted,  dis- 
charged, or  punished,  before  the  case  on  the 
habeas  corpus  can  be  ripened  for  decision  here. 
If  his  case  has  been  adjudged,  and  he  con- 
signed, either  to  the  State  Prison,  or  to  an  im- 
prisonment in  any  of  the  common  jails,  or  dis- 
charged, this  writ  of  privilege  may  tend  to  in- 
volve the  prisoner  in  vexatious  expense  and 
disappointment,  but  without  any  possible  ben- 
efit; for  if  his  case  has  been  adjudged,  the 
cause  of  commitment  must  be  merged  in  his 
conviction,  or  rendered  nugatory  by  his  dis- 
charge. 

'  But  suppose  the  Supreme  Court,  the  only 
common  law  court  the  opinions  of  which  can 
be  revised  here,  in  error,  should  decide  in  fa- 
vor of  the  enlargement  of  the  prisoner,  the 
Attorney-General,  who  has  the  same  right  to 
issue  a  writ  of  error  as  the  party  imprisoned, 
might  issue  one;  and  thus,  notwithstanding  a 
decision  of  the  whole  court  in  favor  of  his  Tib- 
449*1  erty,  retain  him  in  custody;  for  *the 
writ  of  error  in  that  case  would  operate  as  a 
superseded*.  This  doctrine  cannot  be  correct. 
It  is  fraught  with  so  much  inconsistency,  in- 
convenience and  oppression,  that  it  cannot  be 
sustained. 

The  first  and  most  prominent  diversity  is 
derived  from  the  jurisdiction  and  power  ex- 
ercised by  the  British  House  of  Lords,  which, 
it  has  been  insisted,  are  possessed  by  this 
court. 

The  British  House  of  Lords  composes  the 
supreme  judicatory  of  Great  Britain;  it  incon- 
testably  holds  the  residuum  of  power  exercised 
by  the  aula  regia,  and  which  did  not,  upon  its 
dissolution,  devolve  on  the  courts  of  original 
jurisdiction.  The  extent  of  their  power  is  to 
be  sought  in  the  remotest  annals  of  the  British 
nation;  and  through  such  an  obscured  and  ex- 
tended medium,  the  researches  of  the  learned, 
and  the  speculations  of  the  ingenious,  have 
been  barely  able  to  discern,  that  it  is  illimita- 
ble as  to  object,  as  to  all  matters  of  appeal; 
that  it  has  occasionally  exercised  a  power, 
perhaps  a  right  of  acting,  as  if  possessed  of 
original  jurisdiction;  and  it  is  well  known  that 
it  professes  to  regulate  its  conduct  by  customs 
and  precedents;  but  avowedly  expounding, 
adding  to  or  adapting  them,  as  its  conception 
of  honor  and  justice  dictate;  and  this,  accord- 
ing to  Blackstone,  "in  consequence  of  the 
confidence  reposed  in  the  honor  and  conscience 
of  the  noble  persons  who  compose  that  import- 
ant assembly,  that  (if  possible)  they  will  make 
themselves  'masters  of  those  questions  upon 
which  they  undertake  to  decide,  and  in  all  cases 
refer  themselves  to  the  opinion  of  the  judges, 
who  are  summoned  by  writ  to  advise  them, 
since,  upon  their  decision,  all  property  must 
finally  depend." 
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This  court  is  very  differently  constituted,  in 
the  original  nature  and  extent  of  its  powers. 
It  is  limited  by  a  written  constitution,  and  ex- 
plained by  laws  enacted  under  its  authority. 
Its  members  are  subject  to  impeachment,  in 
common  with  all  the  public  officers  of  the 
State;  are  bound  *by  the  solemnity  of  [*45O 
an  oath,  not  to  administer  justice  according  to 
their  abstract  opinions  of  what  they  may  deem 
just,  but  to  perform  their  duty  according  to 
that  constitution  and  those  laws,  for  the  main- 
tenance of  liberty  and  distribution'  of  justice, 
without  any  fear,  favor,  affection,  or  hope  of 
reward. 

It  must,  therefore,  be  obvious  to  a  man  of  the 
least  reflection,  that  those  courts  are  placed  on 
very  different  bases;  and  though  the  modes  of 
doing  business,  and  the  principles  which  regu- 
late their  decisions,  may,  in  many  instances, 
be  similar,  that  this  court  is  strictly  and  con- 
scientiously bound  to  conform  to  the  constitu- 
tion and  laws,  and  can  have  not  the  least  pre- 
tense to  exercise  any  other  appellate  jurisdic- 
tion than  that  which  is  expressly  delegated  by 
one  or  the  other. 

In  resorting  to  the  constitution,  in  the  section 
I  have  already  quoted,  we  find  that  no  other 
questions  are  to  be  brought  up  from  the  Su- 
preme Court  to  this  court  but  questions  of  law 
on  a  judgment  of  that  court.  The  statute  or- 
ganizing this  court  provides,  that  where  any 
judgment  of  that  court  shall  be  brought  up, 
this  court  shall  reverse  or  affirm  the  judgment, 
and  give  such  other  judgment  thereon  as  the 
law  shall  require,  and  then  remit  the  transcript 
of  the  record,  with  their  judgment  thereon,  to 
the  Supreme  Court. 

It  has  been  urged,  in  argument,  that  the 
words  of  the  act  are  very  comprehensive.  It 
provides,  that  all  errors  happening,  &c.,  shall 
be  corrected  in  this  court.  But  if  the  whole 
section  is  collectively  taken,  the  word  "all" 
may  and  must,  from  its  terms,  be  exclusively 
applied  to  those  which  have  arisen  in  the  cases 
in  which  the  judgment  has  been  brought  up 
for  review;  and  as  it  has  not  the  words  found 
in  Coke's  definition  of  the  cases  proper  to  be 
corrected  in  error,  "  or  in  the  nature  of  a  judg- 
ment," by  all  the  rules  of  sound  construction, 
it  may  well  be  doubted  whether  even  fines,  or 
statutes  merchant,  or  staple,  if  the  latter  ob- 
tained in  this  State,  could  be  *consid-  [*45 1 
ered  as  comprehended  in  the  cases  which  can, 
either  by  the  constitution  or  statutes, be  brought 
up  in  error. 

These  diversities  between  the  English  laws 
and  those  of  this  State,  it  appears  to  me,  are 
of  much  weight,  and  add  considerable  force 
to  the  considerations  deduced  from  the  former, 
to  show  that  a  writ  of  error  will  not  lie  here 
on  a  habeas  corpus. 

2.  The  second  point  made  by  the  Attorney- 
General  was  : 

That  if  a  writ  of  error  will  lie  in  any  case  of 
habeas  corpus  it  will  not  lie  in  this  case. 

All  judicial  proceedings  in  this  State  affect 
either  persons  or  things. 

To  give  a  court  cognizance  of  a  person,  he 
must  be  either  actually  brought  into  court, 
have  been  summoned,  or  have  so  eluded  the 
process  of  law  as  to  expose  himself  to  have  his 
non-appearance  imputed  to  him  as  a  laches  or 
fault.  As  to  things  claimed  in  specie,  the  like 
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process  obtains  to  bring  in  the  person  whose 
rights  are  to  be  adjudicated  upon;  and  beyond 
this  and  the  inferences  legally  and  unavoida- 
bly deducible  from  it,  there  is  no  legal  com- 
petency, consistent  with  the  existing  laws,  to 
pronounce  judicially  on  matters  relating  to 
either  the  person  or  property. 

Let  the  case  now  in  review  be  brought  to  this 
test : 

Is  the  person  of  Mr.  Yates  either  under  the 
control  of  this  court,  or  of  the  Supreme  Court? 
Is  the  record  of  his  conviction  for  a  contempt 
here?  Neither  one  nor  the  other  can  properly 
be  considered  as  here.  The  exigency  of  his 
recognizance,  into  which  he.  entered  in  the  Su- 
preme Court,  was  not  complied  with  by  him. 
The  entreat  was  manifestly  on  the  ground  that 
in  that  court  he  did  not  appear,  according  to 
his  stipulation.  The  court  ordered  him  to  be 
remitted  to  the  sheriff  of  Albany,  on  the  at- 
tachment, and  he  united  with  the  formal  act 
of  the  court  to  place  himself  without  its 
reach. 

452*]      *Suppose  this  court  should  deem  the 
award  of  the  remittitur  erroneous,  and  consid- 
er it  as  a  judgment.     It  has  then  three  acts  of  j 
duty  to  perform,  as  prescribed  by  the  statute,  j 

1.  To  reverse  the  judgment. 

2.  To  render  a  new  judgment. 

3.  To  remit  it  to  the  Supreme  Court. 

To  get  at  the  second  and  third  point,  a  lead- 
ing step  must  be  taken,  and  the  judgment  pro- 
nounced erroneous.  This  done,  what  is  the 
object  of  the  new  judgment?  What  possible 
legal  shape  can  it  be  made  to  assume,  so  as  to 
affect  the  Court  of  Chancery?  This  court 
cannot,  as  on  an  appeal  from  chancery,  give 
directions.  The  judgment  must  be  determin- 
ate in  its  terms,  and  defined  with  absolute  cer- 
tainty, as  to  its  object.  Can  it  solemnly  pro- 
nounce that  Mr.  Yates  shall  be  set  at  liberty 
by  the  Supreme  Court?  However  elevated  and  ' 
respectable  the  tribunal  that  so  pronounces,  it ! 
cannot  be  received  as  the  judgment  of  law. 

Can  the  Supreme  Court  reclaim  Mr.  Yates,  j 
unless  they  issue  a  habeas  corpus  de  notof 
What  legal  power  is  there  in  this  State  to 
direct  it  to  do  an  act,  which  rests  solely  and 
exclusively  in  its  legal  discretion,  and  which, 
the  instant  it  is  touched  by  the  unhallowed 
hand  of  power  without  right,  loses  all  its 
value  ?  Can  they  say,  in  their  excuse,  if  they 
submit  to  it,  that  they  dare  not  execute  the 
laws  ?  The  solemn  and  impressive  admon- 
ition, contained  in  the  prayer  of  the  Com- 
mons of  England,  in  the  "perilous  times  of 
Henry  IV.,  emerging  from  a  state  of  society 
in  which  the  will  of  the  powerful  was  too 
often  the  law  of  the  weak,  forcibly  exempli- 
fies the  high  responsibility  and  independence 
expected  from  the  judiciary  ;  for  in  it  they 
pray  that  justices  "  be  not  received  for  their 
excuse  to  say  that  they  dare  not  do  or  say  the 
law,  nor  their  intent,  for  doubt  of  death  ;  or 
that  they  are  not  free  of  themselves  ;  because 
453*]  they  are  more  bound  by  reason  *to 
keep  their  oath,  than  to  doubt  death,  or  any 
forfeiture."  (14  Vin.  Abr.,  577  ;  Judges,  13, 
pi.  1.) 

Will  this  court  direct  ilie  Court  of  Chan- 
cery to  discharge  Mr.  Yates  ?  It  would  be 
repugnant  to  every  principle  of  the  constitu- 
tion and  laws.  Should  it  discharge  him  by 
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its  own  order,  he  may,  in  the  assertion  of  the 
jurisdiction  of  the  Court  of  Chancery,  which 
even  this  pre-eminent  and  distinguished  court 
cannot  control  but  on  appeal  be  the  next  mo- 
ment recommitted  ;  and  if  such,  upon  a  full 
and  due  consideration  in  the  Court  of  Chan- 
cery, should  be  deemed  the  duty  of  that  court, 
what  could  possibly  absolve  it  from  a  per- 
formance ?  As  I  am  at  present  advised,  and 
giving  my  opinion,  as  a  member  of  this  court, 
if  the  Chancellor  so  thought,  it  would  be  a 
gross  dereliction  of  duty,  and  an  indelible 
disgrace  to  the  administration  of  justice  in 
that  court,  if  he  refrained  from  it. 

As  to  remitting  the  judgment  of  this  court 
to  the  Supreme  Court  ;  what  can  be  remitted  ? 
Not  the  person  ;  not  a  transcript  of  the  record 
of  conviction ;  not  a  judgment,  on  which 
further  proceedings  can  be  had,  as  well  for 
execution,  or  otherwise,  as  shall  be  agreeable 
to  law  and  justice. 

No  law  has  been  found  to  establish  princi- 
ples on  which  further  proceedings  can  be 
founded,  nor  can  any-  possibly  be  adapted  to 
this  case,  to  subserve  the  interests  of  justice. 

I  have  thus  submitted  my  reasoning  on  this 
subject ;  and  shall  add  nothing  more  than 
that  I  am  for  quashing  the  writ  of  error. 

CLINTON,  Senator.  A  second  preliminary 
question  is  presented  to  us  for  our  decision  : 
Whether  a  writ  of  error  will  lie  on  a  judg- 
ment on  a  habeas  corpus  f  And,  in  arriving  at 
a  determination,  we  ought  to  keep  out  of 
view  the  merits  of  the  cause.  Whether  a ' 
commitment  for  a  contempt  ought  to  be  con- 
sidered by  other  tribunals,  as  excluding  their 
interposition  ?  Whether  the  proceedings  are 
*so  imperfectly  set  forth  that  we  can-  [*454 
not  reach  the  merits  of  the  controversy,  are 
questions,  indeed,  of  great  pith  and  moment, 
and  on  which  I  refrain  from  giving  an  opin- 
ion ;  but  the  point  for  us  to  settle,  is  not 
whether  a  writ  of  error  will  be  sustained,  in  a 
given  or  specified  case,  but  whether  it  will  lie 
on  judgments  on  habeas  corpus,  in  general. 
If  it  is  determined,  affirmatively,  the  merits  of 
the  commitment  will  next  come  under  review  ; 
and  if  it  shall  appear,  as  has  been  stated  by 
the  Attorney-General,  that  our  interference 
in  favor  of  the  prisoner  will  be  an  infraction 
of  the  rights  of  all  courts,  to  commit  for  con- 
tempts, a  dangerous  inroad  upon  established 
principles,  that  it  will  be  impracticable,  from 
the  record,  to  have  a  full  and  distinct  view  of 
the  case,  whereby  an  enlightened  judgment 
may  be  formed,  then  the  course  for  us  to 
pursue  will  be  plain  and  easy.  An  affirmance 
of  the  judgment  of  the  Supreme  Court  must 
inevitably  follow.  In  giving  my  opinion,  I 
beg,  therefore,  to  be  understood  as  not  touch- 
ing the  legality  of  the  commitment. 

As  there  an- several  kinds  of  habcti»  corpus, 
it  may  be  proper  to  remark  that  the  hnl#a* 
r<>r)nix  which  now  occupies  our  attention  is 
styled  a  htifoa*  corpus  ml  iubjiriendvm.  (3  HI. 
Com.,  130.)  It  is  a  writ  directed  to  a  person 
detaining  another,  commanding  him  to  pro 
duce  the  body  of  the  prisoner,  with  the  day 
and  cause  of  his  caption  and  detention,  ad  fa- 
ciendum, iuiyictfnaum  ft  retipiendum,  to  do. 
submit  to,  and  receive,  whatever  tin'  judge  or 
court  awarding  such  writ  shall  consider  in 
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that  behalf.  Whenever  a  man  is  restrained  of 
his  liberty,  it  removes  his  body  and  cause  (3 
Bac.  Abr.,  1)  to  some  jurisdiction,  which  hath 
authority  to  examine  the  legality  of  such  im- 
prisonment, and  either  to  bail,  discharge,  or 
remand  the  prisoner.  It  is  a  writ  of  right, 
and  demandable  ex  debito  justitice  (3  Bac.,  2); 
and  it  is  stated  by  a  celebrated  writer  to  be  in 
the  nature  of  a  writ  of  error,  to  examine  the 
legality  of  a  commitment.  It  is  a  creature  of 
455*]  *the  common  law  ;  but  its  provisions 
have  been  fortified,  and  its  benefits  extended 
by  statute.  So  highly  is  it  prized,  that  in 
England  it  is  considered  a  second  magna 
c/Mrta.  By  the  Constitution  of  the  United 
States,  it  is  pro  vide  I  that  "  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless,  when  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it." 

Our  statute,  on  this  subject,  enlarges  the 
common  law  remedy,  and  authorizes  a  judge 
in  vacation  to  issue  a  habeas  corpus.  If  the 
prisoner  is  not  satisfied  with  the  decision  of 
the  judge,  he  may  bring  his  case,  de  novo,  be- 
fore the  Supreme  Court ;  or,  if  the  judge  does 
not  choose  to  decide,  on  account  of  the  im- 
portance and  difficulty  of  the  case,  he  may 
bind  the  prisoner  to  appear  in  that  tribunal, 
and  wait  its  termination.  Although,  from 
the  statute  provisions,  this  writ  may  be  issued 
by  a  judge,  in  vacation  ;  yet,  in  its  inception 
and  original  character,  it  was  an  appeal  to  a 
court,  and  in  the  nature  of  a  writ  of  error. 
In  this  light  it  ought  to  be  viewed  ;  and  its 
salutary  and  remedial  nature,  its  protection 
against  tyranny  and  oppression,  its  shield  in 
favor  of  personal  liberty,  and  the  exalted 
light  in  which  it  is  contemplated  by  our  Con- 
stitution and  laws,  ought,  also,  to  be  taken 
into  consideration  ;  for  it  is  certainly  our  duty 
to  give  this  writ  its  most  extensive  operation, 
to  protect  the  citizen,  in  the  remedies  pre- 
scribed by  law  against  unjust  coercion  ;  and 
to  furnish  him,  if  practicable,  with  the  same 
means  of  redress,  against  an  invasion  of  his 
personal  rights,  as  now  apply  as  a  safeguard 
to  the  rights  of  property. 

This  is,  certainly,  a  case  of  the  first  im- 
pression, and  which  has  never  been  adjudi- 
cated and  determined.  The  few  scattered 
dicta  which  are  to  be  found  in  the  books  are 
entitled  to  little  respect.  In  the  celebrated 
case  of  The  Queen  v.  Paty  et  al. ,  upon  which 
I  shall  presently  remark  (2  Salk.,  504),  the 
reporter  observes,  at  the  conclusion  of  the 
456*]  *report,  "  then  it  was  a  doubt  whether 
any  writ  of  error  lay,  upon  a  judgment  given 
upon  a  habeas  corpus."  And,  in  2  Bac.  Abr., 
190,  it  is  stated,  as  a  quare,  in  a  marginal  note, 
"whether  a  writ  of  error  lies  on  a  judgment 
given  on  a  habeas  corpus."  We  are,  there- 
fore, not  to  rely  upon  the  authority  of  former 
adjudications,  but  must  elicit  Jhe  truth  from 
an  investigation  of  the  principles  and  charac- 
ter of  the  remedy,  and  from  the  glimmering 
and  feeble  light  which  analogy  may  furnish. 

In  the  erection  of  a  supreme  court,  invested 
with  appellate  jurisdiction,  it  was  obviously 
the  intention  of  the  constitution  to  give  it  a 
controlling  power  over  the  decisions  of  the 
courts  of  original  jurisdiction,  affecting  the 
rights  or  the  interests  of  individuals.  It  is 
not  to  be  supposed  that  our  laws  intended  to 
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afford  more  guards  and  fortresses  for  the  pro- 
tection of  property  than  for  the  protection  of 
liberty  ;  that  in  the  one  case,  the  suitor  may 
pursue  his  redress  into  this  court,  and  that  in 
the  other,  he  is  to  be  precluded  by  the  first' 
decision.  In  order  to  guard  against  the  falli- 
bility of  the  human  understanding,  and  to 
shield  the  citizen  from  the  attacks  of  injustice, 
it  may  be  regarded  as  a  cardinal  principle  in 
our  laws,  that  no  single  tribunal  is  intrusted 
with  the  sole  determination  of  a  man's  prop- 
erty. Writs  of  error,  bills  of  exceptions,  de- 
murrers to  evidence,  and  appeals,  are  pro- 
vided as  remedies ;  and  shall  it  be  said  that 
property  is  considered  more  sacred  than  free- 
dom— that  the  rights  of  things  are  prized 
more  highly  than  the  rights  of  persons  ?  Up- 
on the  general  view  of  the  case,  we  would 
then  say  that  our  citizens  ought  to  be  invested 
with  the  same  appellate  rights,  in  cases  relat- 
ing to  the  person,  as  in  those  that  refer  to  the 
property ;  that  the  decision  of  a  court  of 
original  jurisdiction  ought  not  to  preclude  a 
writ  of  error,  and,  that  the  benefits  of  a  habeas 
corpus  ought  to  be  carried  to  the  utmost  pos- 
sible extent  of  liberality. 

*When  a  prisoner  is  brought  before  [*45  7 
the  Supreme  Court,  on  a  habeas  corpus,  and 
the  court  decide  that  he  is  legally  committed, 
and  remand  him  to  prison,  why  should  he  be 
deprived  of  the  right  of  appeal  to  a  superior 
tribunal"?  Is  there  anything  in  the  nature  of 
the  proceeding,  or  in  the  constitution  of  this 
court,  which  ought  to  shut  the  door  against  a 
writ  of  error  ? 

It  is  stated  in  Coke  on  Littleton,  288,  that 
without  a  judgment,  or  an  award  in  nature  of 
a  judgment,  no  writ  of  error  doth  lie.  Assum- 
ing the  truth  of  this  position,  it  remains  to  in- 
quire, whether  a  decision  on  a  habeas  corpus  is 
a  judgment,  or  an  award  in  the  nature  of  a 
judgment. 

I  shall  not  condescend  to  inquire  whether 
the  precise  phraseology,  generally  adopted  in 
the  entry  of  judgments,  is  used  in  cases  of 
habeas  corpus.  I  see  no  magic  force  in  the 
words  ideo  consideratum  eat,  and  shall  leave 
such  technical  jargon  to  those  who  sacrifice 
substance  to  form,  and  principle  to  precedent. 
The  entry  of  the  decision  in  the  record  before 
us,  is:  "Whereupon  all  and  singular  the 
premises  aforesaid,  being  seen  and  fully  ex- 
amined and  understood  by  the  justices  afore- 
said, now  here,  it  seems  to  the  justices  afore- 
said here,  that  the  aforesaid  cause  of  commit- 
ment of  the  said  John  V.  N.  Yates,  to  the  cus- 
tody of  the  sheriff  of  the  City  and  County  of 
Albany,  in  the  return  of  the  said  sheriff  above 
specified,  is  good  and  sufficient  in  law  to  de- 
tain the  said  John  V.  N.  Yates  in  the  custody 
aforesaid.  Therefore,  the  said  John  V.  N. 
Yates  is,  by  the  justices  aforesaid  here,  remit- 
ted to  the  custody  of  the  sheriff  of  the  City 
and  County  of  Albany,  there  to  remain,  in  the 
same  state  in  which  he  was  at  the  time  of  the 
issuing  of  the  aforesaid  writ  of  habeas  corpus," 
&c. 

A  judgment  is  a  decision  of  a  court  upon 
the  case  before  it ;  and  the  last  or  final  deter- 
mination of  a  tribunal  is  the  proper  subject 
for  a  writ  of  error.  When  a  *court  [*458 
puts  an  end  to  an  action,  by  declaring  that  the 
plaintiff  has  either  entitled  himself,  or  has  not, 
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to  the  remedy  he  sues  for,  then  it  gives  a  final 
judgment.  On  a  judgment,  quod  par 'titio  fiat, 
in  partition,  or  of  quod  computet,  in  account  (2 
Bac.  Abr. ,  192),  no  writ  of  error  will  lie,  be- 
cause the  judgment  is  not  complete  ;  but  when 
the  final  decision  takes  place,  then  the  party 
who  thinks  himself  aggrieved  may  have  his 
appeal.  The  question  brought  up  on  a  habeas 
corpus,  is,  is  the  prisoner  legally  imprisoned  ? 
If  the  court  decide  in  the  affirmative,  the 
deprivation  of  liberty  continues.  Is  not,  then, 
this  a  final  decision  on  the  case  before  the 
court,  and  does  it  not  deprive  the  party  of  the 
remedy  he  solicits  ?  The  words  ideo  consider- 
atum  esl  are  indeed  omitted,  and  "it  seemeth" 
supply  the  place  of  "it  is  therefore  consid- 
ered ;"  and  this  is  the  great  subject  of  differ- 
ence. And  is  the  gothic  jargon  of  Norman 
lawyers,  and  the  ridiculous  pedantry  of  the 
schoolmen,  still  to  pervade  our  temples  of 
justice,  and  to  prostrate  principle  and  right  at 
the  feet  of  sophisticated  nonsense  ?  It  is 
worthy  of  remark  here,  that  the  record  before 
us  binds  the  prisoner  to  appear,  and  abide  by 
the  order  and  judgment  of  the  Supreme 
Court ;  that  the  decision  in  the  case  is,  there- 
fore, considered  a  judgment;  and  that  Salkeld, 
Raymond,  and  Bacon's  Abridgment,  fortified 
by  the  authority  of  Lord  Chief  Justice  Holt, 
consider  a  determination  on  a  habeas  corpus  a 
judgment.  But,  admitting  that  it  is  not  a 
technical  judgment,  yet  it  clearly  come's  with- 
in the  definition  of  Coke :  it  is  an  award  in 
nature  of  a  judgment.  And  as  a  habeas  corpus 
is  a  writ  in  the  nature  of  a  writ  of  error,  so  is 
the  determination  upon  it,  a  decision  in  the 
nature  of  a  judgment,  upon  which  a  writ  of 
error  will  lie. 

It  is,  however,  contended  that  there  are  cases 
in  which  a  writ  of  error  will  lie,  and  in  which 
no  judgment  is  rendered,  and  that  these  cases 
are  to  be  considered  as  exceptions  from  the 
459*]  general  rule.  In  Cro.  Eliz. ,  233,  it  *was 
held  in  the  Court  of  Common  Pleas  that  if  a 
statute  merchant  is  well  acknowledged,  and 
removed  to  the  C.  B.,  and  execution  is  there 
erroneous,  error  lieth  thereof,  and  this  judg- 
ment was  afterwards  affirmed  in  B.  R.  (Cro. 
Eliz.,  319.)  This  is  well  known  to  be  a  recog- 
nizance or  acknowledgment  of  a  debt,  before 
the  chief  magistrate  of  some  trading  town, 
pursuant  to  the  statute  13  Edw.  I.,  demercator- 
ibus,  and  thence  called  a  statute  merchant, 
whereby,  not  only  the  body  of  a  debtor  may 
be  imprisoned  and  his  goods  seized  in  satisfac- 
tion of  the  debt,  but  also  his  lands  delivered 
to  the  creditor  till  the  debt  is  satisfied.  (2  Bl. 
Com.,  ch.  10.)  It  is  therefore  no  judgment, 
but  a  mere  acknowledgment  of  a  debt.  So 
also  in  2  Bac.  Abr.,  190,  it  is  said,  "If  a  fine 
in  levied  without  an  original,  or  of  more  than 
is  contained  in  the  original,  it  is  not  void,  but 
only  voidable  by  writ  of  error."  It  is  well 
known  that  the  fine  generally  used  contains 
no  judgment,  but  only  a  final  agreement  be- 
tween the  parties ;  and  that  it  is,  in  essence,  a 
solemn  mode  of  conveyance,  through  the 
medium  of  a  court  of  record.  Our  statutes 
respecting  fines  (1  Rev.  Laws,  74)  provides 
that  no  fine  shall  be  reversed  on  a  writ  of 
error,  unless  brought  in  five  years.  Other 
cases  of  error,  where  there  is  no  judgment, 
may  be  indicated  ;  but  it  has  been  sufficiently 
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shown  that  Coke's  remarks  must  be  taken 
with  qualifications  and  limitations.  If  the  de- 
cision on  a  habeas  corpus  is  to  be  contemplated 
as  a  judgment,  or  an  award  in  the  nature  of  a 
judgment,  it  is  embraced  by  the  rule.  If  it  is 
to  be  considered  as  neither  an  award  nor  a 
judgment,  it  may  fall  within  the  exceptions, 
and,  on  either  hypothesis,  a  writ  of  error  will 
lie. 

Although  there  is  no  adjudication  to  be 
found  on  this  subject,  yet,  in  1704,  in  the 
reign  of  Queen  Anne,  the  memorable  prosecu- 
tion of  Paty  et  al.  took  place,  which  will  throw 
a  flood  of  light  on  this  case.  It  is  reported  in 
2  Ld.  Raym,  1115,  and  2  Salk.;  504,  under 
*the  title  of  Regina  v.  Paty  et  al.  It  [*46O 
appears,  that  Paty  and  four  others  were  com- 
mitted by  the  speaker  of  the  House  of  Com- 
mons, by  virtue  of  an  order  of  that  house, 
and  upon  a  habeas  corpus  to  bring  them  before 
the  Court  of  B.  R. ,  the  warrant  was  returned 
in  the  following  words  :  ' '  Martis  5  die  Decem- 
bris  1704.  By  virtue  of  an  order  of  the  House 
of  Commons  of  England,  in  Parliament  assem- 
bled, this  day  made,  these  are  to  require  you 
forthwith,  upon  sight  hereof,  to  receive  into 
your  custody  the  body  of  John  Paty,  who,  as 
it  appears  to*  the  House  of  Commons,  is  guilty 
of  commencing  and  prosecuting  an  action  at 
common  law  against  the  late  constables  of 
Aylesbury,  for  not  allowing  his  vote  in  the 
election  of  members  to  serve  in  Parliament, 
contrary  to  the  declaration,  in  high  contempt 
of  the  jurisdiction,  and  in  breach  of  the  known 
privileges  of  this  House,  and  him  in  safe  cus- 
tody to  keep,  during  the  pleasure  of  the  said 
House  of  Commons,"  &c. 

This  warrant  contained  a  specification  of  the 
supposed  contempt ;  and  as  it  was  clearly  not 
a  breach  of  privilege,  but  the  birthright  of 
every  Englishman,  to  prosecute  in  a  court,  for 
a  redress  of  injuries,  Lord  Chief  Justice  Holt 
was  of  opinion  that  the  prisoner  ought  to  be 
discharged.  He  was,  however,  overruled  by 
the  three  other  judges,  who  proceeded  upon 
the  ground  of  the  undefined  and  omnipotent 
privileges  of  Parliament.  A  record  of  the  case 
was  made  up,  under  the  direction  of  the  court, 
with  a  view  that  a  writ  of  error  might  be 
brought  to  the  House  of  Lords.  An  interest- 
ing account  of  the  proceedings  on  this  case,  in 
Parliament,  is  contained  in  the  8th  volume  of 
the  State  Trials.  As  there  is,  however,  a  faith- 
ful and  concise  narrative,  exhibiting  a  con- 
nected view  of  the  subject,  in  Smollett's  Con- 
tinuation of  Hume's  History  of  England  (Vol. 
I.,  p.  413),  I  shall  quote  that  author,  in  pref- 
erence. "  The  remaining  part  of  the  session 
was  consumed  in  disputes  and  altercations 
*between  the  two  houses,  on  the  sub-  [*4O1 
ject  of  the  Aylesburv  constables,  who  were 
sued  by  five  other  inhabitants  for  having  de- 
nied them  the  rjght  of  voting  at  the  election. 
These  five  persons  were  committed  to  New- 
gate, by  order  of  the  House  of  Commons. 
They  moved  for  a  habeas  corpus,  in  the  King's 
Bench,  but  the  court  would  take  no  cognizance 
of  the  affair.  Two  rtf  the  prisoners  petitioned 
the  queen  that  their  case  might  be  brought  be- 
fore her  majesty  in  Parliament.  The  Com- 
mons, in  an  address,  besought  the  queen  to 
refuse  granting  a  writ  of  error  in  this  case, 
which  would  tend  to  the  overthrowing  the 
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undoubted  rights  and  privileges  of  the  Com- 
mons of  England.  She  assured  them  she 
would  not  do  anything  to  give  them  just  cause 
of  complaint ;  but  this  matter,  relating  to  the 
course  of  judicial  pleadings,  being  of  the 
highest  importance,  she  thought  it  necessary 
to  weigh  and  consider  very  carefully  what 
might  be  proper  for  her  to  do,  in  a  thing  of 
so  great  concern.  They  voted  all  the  lawyers 
who  had  pleaded,  on  the  return  of  the  habeas 
corpus,  in  behalf  of  the  prisoner,  guilty  of  a 
breach  of  privilege,  and  ordered  them  to  be 
taken  into  custody.  They  likewise  ordered 
the  prisoners  to  be  removed  from  Newgate 
into  the  custody  of  their  sergeant-at-arms,  lest 
they  should  have  been  discharged,  by  the 
queen's  granting  them  writs  of  error.  The 
prisoners,  finding  themselves  at  the  mercy  of 
the  exasperated  Commons,  petitioned  the  lords 
for  relief.  The  upper  house  passed  six  differ- 
ent resolutions  against  the  conduct  of  the  Com- 
mons, as  being  an  obstruction  to  justice,  and 
contrary  to  magna  charta.  The  lower  house 
demanded  a  conference,  in  which  they  insisted 
upon  the  sole  right  of  determining  elections. 
They  affirmed  that  they  could  judge  who  had 
a  right  of  voting ;  and  that  they  were  judges 
of  their  own  privileges,  in  which  the  lords 
could  not  intermeddle.  The  upper  house  de- 
462*]  manded  a  *free  conference,  which 
proved  ineffectual.  New  resolutions  were 
taken  by  the  Commons,  diametrically  opposite 
to  those  of  the  peers,  who,  on  the  other  hand, 
attended  the  queen,  with  a  long  representation 
of  all  the  particulars  relating  to  this  affair. 
They  affirmed  that  the  proceedings  of  the 
House  of  Commons,  against  the  Aylesbury 
men,  were  wholly  new  and  unprecedented. 
That  it  was  the  birthright  of  every  Englishman 
who  apprehended  himself  injured,  to  seek  for 
redress  in  her  majesty's  courts  of  justice. 
That  if  any  power  could  control  this  right,  and 
prescribe  when  he  should,  and  when  he  should 
not,  be  allowed  the  benefit  of  the  laws,  he 
ceased  to  be  a  freeman,  and  his  liberty  and  prop- 
erty were  precarious.  They  requested,  there- 
fore, that  no  consideration  whatever  should 
prevail  with  her  majesty  to  suffer  an  obstruc- 
tion to  the  known  course  of  justice  ;  and  that 
she  would  be  pleased  to  give  effectual  orders 
for  the  immediate  issuing  of  the  writ  of  error. 
The  queen  assured  them  that  she  should  have 
complied  with  their  request,  but  finding  an 
absolute  necessity  for  putting  an  immediate 
end  to  this  session,  she  knew  there  could  be  no 
further  proceeding  on  that  matter.  On  that 
very  day  she  prorogued  the  Parliament,  and 
before  the  period  of  prorogation  arrived,  she 
dissolved  them."  This,  of  course,  discharged 
the  prisoners,  and  thus  the  controversy  ter- 
minated. 

From  this  statement,  it  is  manifest  that,  al- 
though in  consequence  of  the.  prorogation  of 
Parliament,  the  question  was  not  decided, 
judicially,  by  the  lords,  yet  that  they,  in  fact, 
gave  an  explicit  opinion  in  the  case,  by  stating 
to  the  queen  that  writs  of  error  ought  to  be 
issued,  and  that  the  prisoners  were  unjustly 
and  illegally  treated. 

I  know  of  nothing  which  has  been  urged 
against  this  doctrine,  except  some  remote 
analogies,  some  distant  allusions  to  the  merits 
of  the  controversy,  and  some  obscure  doubts 
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Respecting  the  constitutionality  and  [*463 
efficacy  of  our  interference. 

And,  first,  this  case  has  been  compared  to 
the  cases  of  a  procedendo,  prohibition,  and 
mandamus,  in  which  error,  it  is  said,  will  not 
lie. 

A  procedendo  is  a  writ  commanding  an  in- 
ferior court  to  proceed  to  judgment.  It  gives 
no  decision  (3  Bl.,  ch.  7),  but  directs  one.  The 
reason,  then,  that  a  writ  of  error  will  not  lie, 
is  obvious.  A  prohibition  is  the  opposite  of  a 
procedendo.  It  prohibits  courts  from  exceed- 
ing their  jurisdiction,  and  meddling  with 
causes  that  do  not  belong  to  them.  For  the 
same  reason  that  error  will  not  lie  on  a  pro- 
cedendo, it  will  not  on  a  prohibition. 

A  mandamus  lies  in  a  variety  of  cases  (Esp. 
Dig.,  661),  and  is  a  prerogative  writ,  to  en 
force  obedience  to  acts  of  Parliament,  and  to 
prevent  a  failure  of  justice  or  police.  It  is 
used  to  restore  a  person  deprived  of  some  cor- 
porate or  other  right  or  franchise,  or  to  admit 
a  person  legally  entitled  to  the  same  rights.  It 
directs  persons  having  authority  therein  to  do 
all  legal  acts  connected  with  their  duties  and 
offices ;  and  it  orders  corporations  to  proceed 
to  elections,  justices  to  execute  statutes,  and 
courts  to  render  judgments. 

The  case  of  Tlie  Dean  and  Chapter  of  Dub- 
lin, in  B.  R.  (1  Str.,  536;  8  Mod.,  27),  was  a 
case  of  error  from  B.  R.  in  Ireland,  on  a  per- 
emptory mandamus,  grounded  on  a  return  to 
a  pluries  mandamus  to  the  dean  and  chapter  to 
admit  one  Robert  Dowgate  to  his  seat  and 
voice  in  the  chapter. 

On  this  case  two  questions  arose  :  1.  Wheth- 
er a  writ  of  error  will  lie  on  the  award  of  a 
peremptory  mandamus.  2.  On  the  merits  of 
the  return. 

After  two  arguments  it  was  determined  that 
a  writ  of  error  will  not  lie,  and  it  was  quashed. 

A  motion  was  also  made  in  chancery  to  or- 
der the  B.  R.  in  Ireland  to  make  a  return  to 
the  writ  of  error,  *and  in  the  mean-  [*464 
time  to  stay  all  proceedings  on  the  mandamus. 
After  argument  the  Chancellor  gave  time  to 
make  a  return,  understanding  that  the  court 
intended  so  to  do,  and  also  intended  to  stay 
all  proceedings  on  the  mandamus.  (1  P.  Wms. , 
349.)  He  had,  on  this  important  occasion, 
called  to  his  assistance  the  two  Chief  Justices 
and  Chief  Baron ;  and  Chief  Justice  Parker 
was  of  opinion  that  a  writ  of  error  would  lie 
on  proceedings  under  the  statute  on  a  man- 
damus, for  they  are  in  the  nature  of  an  action  ; 
but  that  it  is  no  svpersedeas  to  a  peremptory 
mandamus,  for  such  a  construction  would  pre- 
vent officers  chosen  annually  from  having  any 
fruit  of  the  mandamus. 

The  dean  and  chapter  afterwards  brought  a 
writ  of  error,  in  the  House  of  Lords,  from  the 
judgment  of  B.  R.,  quashing  the  writ  of  error, 
which  judgment  was  affirmed.  (2  Bro.  P.  C.. 
554.) 

Upon  sifting  the  reasons  assigned  for  this 
decision,  in  the  four  different  reports  respect- 
ing it,  it  will  be  found  that  they  resolve  them- 
selves into  three  heads. 

1.  The  form  of  the  judgment,  "  ideo  consid- 
eratum"  being  omitted.  Fortescue,  Justice, 
very  gravely  insists  upon  this,  although  Powys, 
Justice,  rathei  thought  that  "per  quod  consid- 
eratumfuit"  was  used  in  awards  of  a  peremp- 
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tory  -mandamus,  and  that  such  awards  were 
judgments,  on  which  error  will  lie.  On  the 
second  argument,  Eyre,  Justice,  takes  his 
stand  upon  the  want  of  an  ideo  consideratum 
est,  and  Powys,  Justice,  finding  that  he  was 
mistaken  in  the  entries,  gives  in.  I  trust  that 
it  is  not  necessary  to  treat  this  point  with 
serious  refutation.  The  award  is  substantially 
a  judgment. 

2.  It  was  insisted  that  a  writ  of  error,  oper- 
ating as  a  supersedeas,  would  produce  great  in- 
conveniences from  delay,  and  from  entangling 
the  public  acts  of  officers  chosen  annually  in 
corporations. 

To  this  the  answer  is  easy.  A  writ  of  error 
465*]  on  a  mandamus,  *according  to  Chief 
Justice  Parker,  is  not  a  supersedeas. 

3.  The  remaining  objection   was  that  an 
award  of  a  peremptory  mandamus  gives  no 
right,  not  even  a  right  of  possession.     So  that, 
if  the  judgment  should  be  reversed,  still  the 
same  right  would   subsist    in    the  claimant, 
which  makes  the  reversal  signify  nothing ;  and 
that  a  writ  of  error  is  intended  to  restore  a 
party  to  something  that  is  lost. 

But  does  not  a  mandamus  give  the  party  pos- 
session; and  is  not  this  something  gained  to 
one,  as  well  as  lost  to  the  other  ?  Waiving, 
however,  this  consideration,  it  is  admitted 
that  error  will  lie  on  an  issue  in  law  as  well  as 
fact,  on  the  proceedings  on  a  mandamus, 
under  the  statute.  After  the  return  to  the 
mandamus  to  show  cause  comes  in,  and  the 
party  waives  a  traverse  of  the  return,  admits 
the  facts,  and  appeals  to  the  court  on  the  suffi- 
ciency of  the  return,  whether  it  is  sufficient  in 
law  to  shut  him  out  of  his  office,  is  not  this 
virtually,  and  in  essence,  a  demurrer?  And 
what  essential  difference  is  there  between  the 
informal  issue  in  law.  submitted  to  the  court 
in  this  shape,  and  the  formal  demurrer  after 
a  traverse?  Why,  then,  should  a  writ  of  error 
lie  on  a  peremptory  mandamus  under  the 
statute,  and  not  on  a  peremptory  mandtimusat 
common  law?  Is  it  because  a  statute  gives 
costs  and  damages?  But  they  do  not  compose 
the  substance  of  the  demand,  which  is  the 
enjoyment  of  the  office  or  franchise.  Admit- 
ting, however,  in  its  fullest  extent,  that  a  writ 
of  error  will  not  lie  on  a  peremptory  mandamus 
at  common  law;  and  admitting,  also,  the  suffi- 
ciency of  the  reason  assigned,  that  it  decides 
no  right,  how  does  this  apply  ?  How  is  it  to 
be  likened  to  the  case  of  a  writ  of  error  on  a 
habefis  corpux?  Can  it  be  pretended  that  a  de- 
cision on  it  decides  nothing  ?  Let  us  bring 
this  doctrine  to  the  touchstone  of  investigation. 
4(MS*]  *A  court  of  errors  ought  to  give  the 
same  judgment  upon  reversal  which  the  court 
below  ought  to  have  given.  (2  Bac.  Abr. , 
Gwil.  ed.,  503.)  If  judgment  be  given 
against  the  defendant,  and  a  writ  of  error  is 
brought  by  him,  judgment  shall  be  only  qtnnl 
judidum  reternttur,  for  it  is  brought  only  to  he 
eased  and  discharged  from  that  judgment  ; 
but  if  against  the  plaintiff,  and  he  brings  a 
writ  of  error,  the  judgment  shall  not  only  In- 
reversed,  but  the  court  shall  also  give  such 
judgment  as  the  court  below  should  have 
given;  for  the  writ  of  error  is  to  revive  the 
first  cause  of  action,  and  to  revive  what  he 
ought  to  have  recovered  by  the  first  suit, 
wherein  erroneous  judgment  was  given. 
JOHNS.  RKP.,  6. 


The  questions  in  the  Supreme  Court  were  : 
Is  the  prisoner  legally  confined  or  not  ?  Ought 
he  to  be  restored  to  his  liberty  or  not  ? 

The  judgment  of  the  Supreme  Court  was 
that  he  was  legally  confined,  and  that  he  ought 
to  be  remitted  to  prison. 

If  the  Supreme  Court  mistook  the  law,  as 
the  prisoner  alleges,  then  this  court  is  bound 
to  give  the  same  judgment  which  the  Supreme 
Court  ought  to  have  given,  that  is,  that  the 
imprisonment  is  illegal,  and  that  he  be  dis- 
charged, or,  in  other  words,  a  reversal  of  the 
judgment  of  the  Supreme  Court,  and  a  remis- 
sion of  the  record  to  that  tribunal,  with  direc- 
tions to  act  in  the  case  as  it  ought  to  have 
acted  in  the  first  instance,  that  is,  to  have  dis- 
charged the  prisoner  instead  of  having  remit- 
ted him.  If  the  Supreme  Court  did  not  mis- 
take the  law,  then  the  judgment  of  this  court 
will  be  an  affirmance  of  their  judgment,  and 
the  prisoner  will  remain  in  custody. 

A  determination  of  this  court,  being  the 
judgment  of  a  court  of  the  last  resort,  becomes 
the  law  of  the  land,  until  altered  by  the  Legis- 
lature. All  our  decisions  which  apply  to  gen- 
eral principles  are  general  law.  All  ^iat  ap- 
ply to  individuals  become  the  law  of  the  re- 
spective cases.  A  judgment  in  favor  of  the 
prisoner  would  *theu  become  the  law  [*467 
of  the  case;  and  all  inferior  tribunals,  all  ju- 
dicial officers,  will  be  bound  to  respect  and 
obey  it  accordingly.  A  judge  might  release 
him  immediately,  in  vacation.  The  Supreme 
Court  would  unquestionably  be  bound  to  do 
it  in  term ;  the  Chancellor  would  be  equally 
obligated  to  discharge  him ;  and  I  have  no 
doubt  but  that  this  court  could  do  it  by  virtue 
of  its  controlling  authority. 

This  court  is  established  by  the  constitution 
for  the  review  and  correction  of  all  errors  in 
the  courts  of  probate  and  chancery  and  in 
the  Supreme  Court.  Unless  it  is  contended 
that  the  Court  of  Chancery  cannot  commit  an 
error  in  proceedings  on  a  contempt,  or  that  the 
Supreme  Court  cannot  commit  an  error  in  pro- 
ceedings on  a  habeas  corpus,  I  cannot  conceive 
how  it  can  be  pretended  that  this  tribunal  is 
without  jurisdiction  in  those  cases.  The  Court 
of  Errors,  on  writs  of  error,  is  composed  of 
the  President,  the  Senators  and  Chancellor ; 
on  appeals,  of  the  President,  the  Senators,  and 
judges  of  the  Supreme  Court.  If  the  Chan- 
cellor is  absent,  or  disqualified  by  interest  or 
prejudgment,  in  the  one  case,  or  the  judges  of 
the  Supreme  Court  in  the  other,  it  cannot  af- 
fect the  legality  or  constitutionality  of  the  pro- 
ceedings of  the  court.  A  majority  of  the 
members  constitute  the  court;  and  although 
the  graratntui  complained  of  in  this  ease  orig- 
inated in  chancery,  yet  the  Chancellor  is  a  con- 
stitutional judge,  and  miiv,  if  he  sees  fit,  give 
his  reasons  and  vote.  It  is  conceded  that  an 
appeal  would  lie  from  the  commitment  by  the 
Chancellor  ;  why  then  not  a  writ  of  error  from 
the  judgment  of  the  Supreme  Court,  which  is 
in  the  nature  of  a  commitment  by  that  tribu- 
nal, the  prisoner  htiving  been,  at  the  time  of 
the  judgment,  out  of  the  custody  of  the  chan- 
eerv,  and  under  their  control  ? 

The  cases  which  have  been  stated,  as  cases 
of  inconvenience  that  might  occur,  are  ir- 
relevant to  the  inquiry  ;  but  admitting  their 
application,  they  are  entitled  to  no  weight. 
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4O8*]  *1.  If  a  judge  does  not  discharge  a 
prisoner  in  vacation,  he  will  not  be  remediless 
in  the  way  of  a  writ  of  error ;  he  may  renew 
his  habeas  corpus  in  term. 

2.  The  inconvenience  arising  from  interfer- 
ing with  convictions  of  contempts  by  courts, 
is  imaginary  and  idle.  It  is  essential  to  the 
administration  of  justice  that  tribunals  of  jus- 
tice should  be  armed  with  this  authority  ;  but 
it  is  not  necessary  that  it  should  be  unlimited, 
uncontrolled,  indefinite,  arbitrary,  and  omnip- 
otent. It  is  to  be  remembered  that  summary 
convictions  are  against  the  genius  and  spirit  of 
our  constitution,  and  in  derogation  of  civil 
liberty.  The  judge  is  without  check,  and  the 
accused  without  the  usual  guards  of  freedom. 
There  is  no  grand  jury  to  accuse  ;  no  petit 
jury  to  try ;  but  his  property  and  liberty  de- 
pend upon  the  fiat  of  the  court.  Is  there  not 
the  strongest  necessity  for  a  review  of  such 
convictions  ?  Is  not  the  necessity  of  the  check 
at  least  equal  to  the  necessity  of  the  delegation 
of  the  power  ?  Suppose  the  Court  of  Chancery 
should  commit  a  man  for  high  treason  ;  that 
the  Supreme  Court  should  commit  a  jury  for 
giving  a  verdict  against  law,  and  against  the 
direction  of  the  court ;  that  the  House  of  As- 
sembly should  commit  a  citizen  for  bringing  a 
suit  against  an  inspector,  for  refusing  his 
vote ;  that  the  Senate  should,  under  pretense 
of  a  contempt,  commit  the  governor  of  the 
State,  for  sending  a  written  communication, 
instead  of  making  a  speech,  at  the  opening  of 
the  session,  will  any  man  have  the  hardihood 
to  say  that  the  persons  so  improperly  and 
illegally  proceeded  against  ought  be  continued 
in  prison  ?  Although  there  is  no  reason  to  be- 
lieve that  such  outrages  will  take  place  in  these 
times,  yet  it  must  be  remembered  that  the  free- 
dom of  the  citizen  ought  not  to  depend  on  the 
moderation  and  virtue  of  the  ruler,  but  upon 
the  barriers  which  the  law  erects  against  the 
inroads  of  oppression.  TWO  of  the  cases  I 
have  stated  have  actually  occurred  in  English 
4G9*J  history.  *That  of  Paly  I  have  already 
mentioned,  on  which  Lord  Chief  Justice  Holt 
delivered  the  following  noble  sentiments ; 
"  If,"  says  he,  "  there  be  a  wrongful  imprison- 
ment by  the  House  of  Commons,  what  court 
shall  deliver  the  party  ?  Shall  we  say  there  is 
no  redress,  and  that  we  are  not  able  to  execute 
the  laws  upon  which  the  liberty  of  the  queen's 
people  subsists  ?  To  conclude,  all  courts  are 
so  far  judges  of  their  own  privileges,  and  in- 
trusted with  a  power  to  vindicate  themselves, 
that  they  may  punish  for  contempts  ;  but  to 
make  them,  or  any  court,  final  judges  of  them, 
exclusive  of  everybody  else,  is  to  introduce  a 
state  of  confusion,  by  making  every  man 
judge  in  his  own  cause,  and  subverting  the 
measures  of  all  jurisdictions."  The  other  is 
the  case  commonly  called  Bushett's  case.  (8 
Bac.  Abr.,  784  ;  Vaugh.,  143  ;  2  Jon.,  16.)  He 
and  other  jurors  were  fined  and  committed, 
because  they  found  a  verdict  contrary  to  evi- 
dence, and  the  direction  of  the  court.  Al- 
though the  imprisonment  was  decided  to  be 
illegal,  yet  the  court  determined  that  no  action 
lay  against  the  commissioners  of  oyer  and  ter- 
miner,  who  made  the  commitment,  because 
they  acted  as  judges,  and  could  no  more  be 
punished  for  an  erroneous  commitment  than 
for  an  erroneous  judgment ;  and  the  court  de- 
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clared  that  the  highest  remedy  a  party  can 
have  in  such  case  is  a  writ  of  habeas  corpus. 

8.  It  is  said  that  the  Senate,  as  a  court  of 
errors,  may  be  called  upon  to  review  a  com- 
mitment, made  by  them  as  a  Senate.  And 
why  not  ?  May  not  cases  occur  in  which 
questions  respecting  the  constitutionality  of 
statutes  may  be  tried  in  the  Court  of  Errors, 
where  the  Senate,  in  their  judicial  character, 
determine  upon  acts  adopted  and  sanctioned 
in  their  legislative  capacity  ?  May  not  ques- 
tions arise  with  respect  to  the  validity  of  legis- 
lative grants,  and  the  construction  of  statutes, 
in  which  the  judge  and  the  legislator  will  be 
blended  together  ?  This  arises  from  the  con- 
stitution of  the  court,  and  will  not  frequently 
happen.  But,  let  me  repeat,  that  suggestions 
*of  this  kind  are  irrelevant.  The  ques-"[*47O 
tion  is  not  how  we  shall  decide  when  merits 
come  before  us,  but  whether  they  shall  be 
brought  before  us  for  decision. 

4.  It  is  alleged  that  the  pardoning  power 
may  be  extended  to  the  prisoner,  which  will 
afford  him  complete  relief. 

The  mercy  of  the  executive  is  one  thing,  and 
the  justice  of  the  court  another.  A  pardon  is 
not  a  remedy  in  the  course  of  law  It  may  or 
may  not  be  afforded  at  pleasure,  and  is  entire- 
ly extrinsic  from  judicial  proceedings.  The 
sum  of  the  reasoning  is  this  ;  that  a  citizen 
may  be  deprived  of  his  liberty,  without  the 
accusation  of  a  grand,  or  the  interposition  of 
a  petit  jury,  and  upon  the  mere  fiat  of  a  single 
judge ;  that  this  judge  shall  be  without  con- 
trol, and  the  citizen  without  appeal ;  that  he 
must  continue  imprisoned  for  life,  unless  the 
judge  shall  relent,  or  unless  the  executive 
shall  pardon.  This  doctrine  may  suit  the 
meridian  of  Constantinople  ;  but  it  is  utterly 
repugnant  to  the  genius  of  a  free  government. 

If  the  governor  cannot  or  will  not  pardon, 
and  if  the  Legislature  cannot  or  will  not  re- 
lieve, then  a  citizen  may,  at  any  time,  upon 
the  grounds  contended  for,  be  incarcerated  for 
life,  by  a  court  composed  of  a  single  judge, 
and  without  the  benefit  of  a  trial  by  his  peers  ; 
and  the  judge  cannot  be  called  to  an  account 
for  his  conduct.  For,  if  I  rightly  understand 
the  positions  which  are  maintained  through- 
out, they  are  these — a  court  may  commit  for 
contempt,  whether  perpetrated  in  court  or  not. 
This  commitment,  whether  legal  or  illegal, 
cannot  be  examined  or  overhaled  by  any  other 
tribunal ;  but  it  is  to  be  considered  as  final 
and  conclusive,  and  it  may  continue  during 
the  pleasure  of  the  court.  If  the  prisoner  is 
brought  up  on  a  habeas  corpus,  the  court  is  to 
remand  him  the  moment  it  is  perceived  to  be 
for  a  contempt,  and  no  writ  of  error  will  lie 
on  this  decision  ;  and,  although  this  may  be 
wicked  and  oppressive,  and  may  operate  as  an 
imprisonment  for  life,  yet,  the  court  so  acting 
is  not  liable  to  punishment:  *for  a  [*471 
commitment  is  a  judicial  act,  and  it  is  con- 
tended that  no  judge  can  be  questioned  for  his 
acts  as  such.  Here,  then,  is  a  case  (excluding 
the  favorable  interposition  of  the  executive  or 
Legislature)  where  an  unjust  and  tyrannical 
judge  may,  at  pleasure,  imprison  an  innocent 
man  for  life,  and  yet  place  punishment  at  de- 
fiance. A  doctrine  pregnant  with  such  mon- 
strous absurdities,  and  teeming  with  such 
horrible  results,  can  never  be  in  unison  with 
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the  letter  or  the  spirit  of  a  free  and  enlighten- 
ed system  of  jurisprudence.  And,  although  I 
trust  we  have  nothing  to  apprehend  from  such 
practices,  in  the  times  in  which  we  live,  yet 
we  ought  to  keep  our  eyes  fixed  on  futurity. 
The  all-prevading  force  of  corruption,  and  the 
all-grasping  lust  of  power,  may  raise  up,  for 
the  destruction  of  unborn  generations,  men 
who  will  devote  themselves  to  oppression  and 
to  blood.  Why  are  we  to  expect  an  exemption 
from  the  common  lot  of  nations  ?  In  the  true 
course  of  events,  we  must,  indeed,  travel  the 
round  of  human  calamity.  Pestilence  and 
war,  famine  and  oppression  will  visit  us  ;  and 
we  must  anticipate  that  in  some  period  the 
Tresilians  and  the  Jefferies  of  former  times 
will  live  again  in  our  tribunals,  men  who  will 
imprison  under  the  forms  of  justice,  and 
murder  with  all  the  solemnities  of  law.  And 
when  such  monsters  arise,  to  scourge  the 
li ntn.-ui  race,  let  me  tell  you  that  they  will  be 
supported  by  the  arm  of  power,  and  will  be  at- 
tended by  their  obsequious  satellites  and 
smooth-faced  parasites,  who  will  deride  the 
magna  charta  of  your  liberties,  and  laugh  at 
the  majesty  of  the  people. 

In  Bushett's  case,  where  the  sanctuary  of  a 
jury  was  invaded,  where  the  lawful  dispensers 
of  justice  were  fined  and  imprisoned,  and  the 
immunities  and  rights  of  magna  charta  in- 
vaded, the  court  decided  that  the  judges  were 
protected,  by  their  robes  of  office,  from  the 
sword  of  justice,  and  that  the  injured  party 
had  no  other  remedy  than  a  habeas  corpus. 
And  shall  this  great  bulwark  against  oppres- 
sion be  circumscribed  and  limited  to  a  single 
472*]  *forum  ?  I  put  the  question  to  the  con- 
science, and  to  the  unsophisticated .  under- 
standing of  every  man  who  hears  me,  why 
should  the  remedies  for  violations  of  personal 
liberty  be  more  limited  and  contracted  than 
those  for  infractions  of  the  rights  of  property  ? 
If  it  is  of  importance  that  every  citizen  should 
have  the  right  of  appeal  against  unfavorable 
decisions  hi  the  latter  case,  is  it  not  vastly 
more  important  that  he  should,  in  a  case  which 
reduces  him  to  a  state  of  imprisonment  and  de- 
prives him  of  the  blessings  of  liberty  V 

And  what  are  the  objections  opposed  to  this 
extension  of  the  blessings  of  the  habeas  corpus  ? 
Are  they  not  superficial,  technical,  pedantic, 
scholastic,  and  sophistical  ?  Are  they  found- 
ed on  enlarged  views  of  the  subject ;  on 
reverential  feelings  for  the  rights  of  the  citizen ; 
on  a  liberal  construction  and  a  just  view  of 
the  judicial  functions  and  powers  of  this  high 
tribunal  ?  Are  they  not  founded  on  the  letter 
which  killeth,  not  on  the  spirit  which  giveth 
life  ?  With  the  most  profound  veneration, 
and  the  most  exalted  respect,  to  the  ereat  land- 
marks of  our  law,  which  define  the  rights  of 
the  citizen,  and  the  powers  of  the  ruler;  for 
those  elementary  principles  which  compose 
the  essence  of  all  justice,  and  constitute  the 
substance  of  all  right,  I  entertain  a  corres- 
pondent contempt  for  that  technical  jargon, 
that  metaphysical  subtlety,  and  that  legal 
chicanery,  which  would  entangle  justice  in  the 
nets  of  form, and  sacrifice  the  essential  interests 
of  our  country  to  the  formulas  of  special 
pleading,  and  the  scruples  of  legal  sophistry. 

PLATT,  Senator,  said  that  he  concurred  in 
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the  opinion  delivered  by  the  Chief  Justice  and 
Mr.  Justice  Thompson,  that  the  writ  ought  to 
be  quashed. 

PARIS  and  WILLIAMS,  Senators,  were  of  the 
same  opinion. 

*A  majority  of  the  court1  being  of  [*473 
opinion  that  a  writ  of  error  would  lie,  in  this 
case,  and  that  the  writ  ought  not  to  be  quash- 
ed, the  motion  was  denied. 

[March  19th,  1810.]  This  day  the  Chief 
Justice  assigned  the  reasons  of  the  judgment  of 
the  Supreme  Court  (see  4  Johns.  Rep.,  317, 
354),  and  the  cause  was  argued  by  Messrs.  Rod- 
man and  Emmet,  ex-parte  Mr.  Yates,  on  the 
merits,  as  they  appeared  on  the  record  re- 
turned by  the  Supreme  Court ;  but  the  re- 
porter did  not  hear  the  argument. 

Cur.  adv.  milt. 

[March  27,  1810.]  This  day  being  assigned 
for  the  final  decision  of  the  cause,  the  follow- 
ing opinions  were  delivered. 

THE  CHANCELLOR.  In  the  progress  of  this 
case,  in  its  several  stages,  some  harsh  terms 
have  occasionally  occurred  ;  certainly,  with 
all  that  guarded  decorum,  which  forensic  dis- 
cussions require,  in  cases  circumstanced  as 
this  is.  They  have  never  beeii  directly  or  dis- 
respectfully applied  ;  but,  from  their  manner 
and  circumstance,  those  who  run  might  read, 
that  they  were  not  used  as  mere  expletives,  or 
in  exemplification  of  general  doctrines,  but 
that  they  seemed  to  mean  more  than  was  ex- 
pressed. One  of  the  counsel  hazarded  the 
broad  assertion,  that  if  the  question  on  the 
proceedings  at  large  was  before  the  court,  he 
could  clearly  demonstrate  that  the  whole  were 
illegal. 

The  judgment  of  the  court  is  required  on  the 
record  before  us  ;  and  the  case  adjudged  in  the 
Court  of  Chancery  cannot  be  fairly  tested 
here  without  examining  it  throughout,  which 
it  is  not  pretended  can  be  done  on  *this  [*474 
occasion.  But  it  may  be  useful  merely  to  state 
its  situation  in  the  Court  of  Chancery,  which 
will  exhibit  its  relation  to  the  questions  now 
to  be  decided,  and  show,  very  forcibly,  how 
little  adapted  the  present  mode  of  proceeding 
is  to  bring  the  merits  into  a  full  review. 

This  case  originated  in  the  complaint  of 
Samuel  Bacon,  preferred  by  him  on  the  18th 
day  of  April,  1808,  who  charged  John  V.  N. 
Yates,  then  a  master,  but  not  a  solicitor,  of 
the  Court  of  Chancery,  with  having  exacted 
from  him  $18,  under  the  false  pretense  of 
being  a  solicitor  ;  and  subjecting  him  to  great 
delay,  and  considerable  trouble,  in  a  suit 
which  he  had  undertaken  to  prosecute  in  that 
court.  The  matter  after  due  notice  to  John 
V.  N.  Yates,  was  examined,  ex-parte,  and  an 
attachment  ordered  against  him.  This  order 
was  opened,  on  his  application,  by  an  order  to 
show  cause  why  the  former  order  should  not 
be  abrogated.  He  was  permitted  to  pursue 
such  course  as  his  counsel  thought  proper, 
lie  disclosed  his  defense.  His  proofs,  taken 
by  affidavits,  by  examination  of  a  witness  in 
court,  and  on  a  commission  issued  at  his  in- 
stance, were  considered,  and  not  determined 
upon  until  the  8th  of  August,  more  than 

1.— There  were  for  the  affirmative  12,  i'or  the  nega- 
tive 18. 
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three  months  after  the  complaint  preferred. 
In  his  defense,  it  was  not  denied  that  he  had 
received  the  money  which  the  complainant  al- 
leged that  he  had  taken,  under  pretense  of 
being  a  solicitor.  That  he  had  acted  as  solicit- 
or, was  fully  admitted  ;  but  the  bill  having 
been  filed  by  him,  with  the  name  of  Peter  W. 
Yates  subscribed  to  it,  as  solicitor,  he  alleged 
that  it  had  been  done  by  the  consent  of  Peter 
W.  Yates,  which  the  latter  denied  ;  and  thus 
the  only  doubtful  point  presented  for  decision, 
was  not  whether  John  V.  N.  Yates  had  been 
guilty  of  malpractice,  for  that  was  fully  and 
unequivocally  admitted,  but  whether  the  il- 
legal exaction  or  imposition  was  attended  with 
circumstances  of  more  or  less  aggravation. 
The  rule  to  show  cause  was  discharged,  and 
he  was  committed  for  malpractice  and  con- 
475*]  tempt,  on  the  ground  that  *his  conduct 
had  been  oppressive,  contrary  to  common  hon- 
esty, and  injurious  to  the  fair  administration 
of  justice.  It  was  a  contempt,  by  construc- 
tion of  law,  which  had  no  reference  to  the 
Chancellor  personally,  to  whom  no  other  dis- 
respect had  been  offered,  than  as  the  rules 
which  ought  to  regulate  the  conduct  of  the 
officers  in  the  Court  of  Chancery  had  been 
grossly  violated. 

That  part  of  the  opinion  expressed  by  the 
Chancellor,  on  discharging  the  rule  to  show 
cause,  which  has  been  quoted  in  argument,  is 
preceded  by  a  sentence,  which  is  necessary  to 
be  connected  with  it,  clearly  to  understand  the 
doctrine  it  inculcated. 

The  part  quoted  is  found  in  the  94th  page 
of  the  report.  [Here  His  Honor  read  from  a 
printed  report  of  the  case  of  Yates,  containing 
the  proceedings  in  chancery.] 

"  Though  the  commitment,  1  found,  upon 
consulting  precedents,  must  be  absolute,  and 
without  any  precise  limitation,  I  shall  have  no 
doubt  that  its  duration  ought  to  be  contracted, 
as  much  as  a  due  attention  to  public  justice 
will  admit,  as  the  first  instance  of  the  kind  oc- 
curring in  the  State.  But  an  application  to 
terminate  it  can  only  be  listened  to  after  the 
party  injured  has  been.fully  remunerated." 

The  sentence  alluded  to,  which  preceded 
that  quoted,  and  which  was  not  adverted  to,  is 
found  in  p.  87,  and  is  in  the  following  words  : 

"lam  totally  averse  to  turn  the  pavty  ag- 
grieved to  seek  his  remedy  at  law,  if  he  is  en- 
titled to  such  remedy  here,  as  it  is  compelling 
him  to  travel  in  a  circuitous,  instead  of  a  di- 
rect route.  There  certainly  are  cases  in  which 
the  court  will  leave  the  party  to  such  resort, 
but  this  does  not  appear  to  be  of  that  descrip- 
tion ;  for  though  the  nature  of  the  jurisdic- 
tion to  be  exercised  here  must,  of  course,  stop 
short  of  that  complete  indemnity  which  the  ver- 
dict of  a  jury  might  give,  I  think  it  competent 
to  remunerate  him,  to  the  amount  of  the  ascer- 
tained damages,  for  which  a  measure  is  dis- 
closed by  the  case." 

476*]  *The  three  points  originally  present- 
ed to  the  Supreme  Court,  and  which  have  re- 
ceived its  decision,  are, 

1.  That  the  matter  laid  to  the  prisoner's 
charge  is  a  crime  prohibited  by  the  statute  ; 
and,  therefore,  as  such,  is  not  cognizable  in 
the  Court  of  Chancery,  which  has  no  criminal 
jurisdiction  ;  nor  is  it  punishable  anywhere  by 
an  attachment  for  a  contempt. 
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2.  That  the  conviction  is  founded  upon  evi- 
dence, which  the  law  does  not  hold  sufficient 
to  warrant  a  conviction,  even  for  a  contempt. 

3.  That  the  imprisonment,  being  in  execu- 
tion and  conviction,  should  be  definite,  and 
terminate  either  by  the  effluxion  of  time,  or 
on  the  doing  of  some  act  of  the  prisoner,  and 
cannot  be  uncertain  and  indefinite,  as  until  the 
further  order  of  the  authority  inflicting  it. 

These  points  are  again  presented  for'the  de- 
cision of  this  court,  with  the  addition  of  a 
fourth  : 

That  the  commitment  was  by  order,  and 
not  by  warrant. 

Perfectly  satisfied  that  the  doctrine  laid 
down  by  the  Supreme  Court,  on  the  first  three 
points,  is  correct ;  that  it  does  not  require  to- 
be  fortified  ;  and  that  if  it  did,  I  have  it  not  in 
my  power  to  add  to  the  lucid  development 
which  has  been  exhibited  in  the  opinion  ex- 
pressed on  that  occasion  ;  I  shall,  as  to  all 
those  points,  adopt  it,  as  conclusive  to  my 
mind.  I  shall  only  bring  them  into  view,  in 
considering  the  new  attitudes  in  which  they 
have  been  placed  in  argument,  which  has,  al- 
most throughout,  been  bottomed  on  that  opin- 
ion, and  the  opinions  expressed  by  the  Court 
of  Chancery,  in  this  case,  and  in  the  case  of 
Philip  8.  Parker,  Esq.,  recorder  of  Hudson, 
who,  as  commisioner,  had  discharged  Mr. 
Yates  from  his  imprisonment  on  the  recom- 
mitment made  in  the  Court  of  Chancery,  after 
the  opinion  of  the  Supreme  Court  on  the  first 
three  points  had  been  expressed.  This  im- 
poses it  on  me  to  take  a  more  extensive  range 
than,  from  the  limited  view  of  the  proceed- 
ings appearing  by  *the  record,  could  [*477 
possibly  have  been  anticipated.  The  circum- 
stances which  have  no  immediate  connection 
with  the  case,  and  which  have  been  pressed 
into  the  argument,  will  either  be  totally  disre- 
garded, or  adverted  to  with  the  utmost  brevity; 
and,  certainly,  for  no  other  purpose  than  to 
state  correctly  what  has  been  distorted  by  par- 
tial views  and  mutilated  extracts,  to  prevent 
them,  by  the  complexity  of  the  subject,  from 
being  involuntarily  mingled  in  the  mind,  as 
facts  capable  of  influencing  judicial  opinions. 

I  shall,  in  the  first  place,  read  the  opinions 
given  in  the  case  of  Parker,  and  in  them  will 
be  found  the  cases  cited1  which  have  been  the 
subject  of  particular  discussion,  and  the  man- 
ner in  which  they  were  applied  to  the  case, 
which  was,  in  every  respect,  as  relates  to  the 
4th  point,  perfectly  analogous  to  it.  [Here 
His  Honor  read  the  opinions  delivered  by  him, 
in  the  case  of  Mr.  Parker,  from  MS.]  I  have 
seen  no  cause  to  change  my  opinion  on  the  4th 
point ;  and  the  distinction  taken  in  Paty'a  case, 
by  Powys,  /.,  and  which  is  directed  to  this 
point,  appears  to  me  a  solid  one — "  that  com- 
mitments of  courts  need  not  be  under  seal." 
(2  Raym.,  1107,  10  Mod.,  439.)  He  adds,  "we 
commit  people  by  a  rule  of  two  lines,  and 
such  commitments  are  held  good  ;"  and  so, 
it  will  be  recollected,  is  the  practice  both  in 
the  Supreme  Court,  and  Court  of  Oyer  and 
Terminer,  and  cannot,  either  there  or  at  cir- 
cuit, be  otherwise  exercised,  than  by  order  or 
rule,  as  those  courts  have  no  seals  ;  and  if  as 
has  been  supposed,  the  rule  is  to  be  taken  from 

1—2  Saund.,  182 ;  1  Mod.,  272;  S.  C.,  2  Keb.,  711 :  1 
Hole's  P.  C.,  681 ;  Mosely,  238 ;  1  Atk.,  57. 
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the  Court  of  Chancery,  it  appears,  from  an 
authority  in  Styles,  129,  that  this  court  will 
not  examine  it.  For  in  a  case  adjudged  in  the 
upper  bench,  during  the  Protectorate,  it  was 
held,  "that  if,  upon  habeas  corpus,  it  appears 
that  the  admiralty  had  proceeded  to  a  sentence, 
against  the  rules  of  their  own  court,  that  court 
would  not  deliver  the  prisoner,  for  he  ought 
*478]  to  have  appealed.  *And  so  it  is  touch- 
ing the  proceeding  in  other  courts  of  equity." 

The  case  Ex-pqrte  Whitchnrch  (1  Atk.,  57) 
has  been  met  by  the  suggestion  of  mistake. 
It  is  said  locus  sigilli  has  been  omitted  by  the 
reporter,  for  Lord  Hardwicke  calls  it  a  war- 
rant. If  that  suggestion  is  correct,  the  con- 
clusion is  also  a  departure  from  the  ordinary 
•course ;  for  instead  of  adding  any  of  the 
usual  words  indicative  of  sealing,  it  concludes, 
dated  the  16th  day  of  June,  1748.  But  it  is  a 
positive  proof,  drawn  from  very  weighty  au- 
thority, that  the  word  "warrant"  is  legally 
appropriate  to  a  warrant  with  or  without  seal. 
And  so  it  would  seem,  from  several  authorities, 
is  the  general  acceptation  ;  that  the  word  sim- 
ply describes  the  genus,  but  when  coupled 
with  the  adjuncts,  under  hand  and  seal,  it  is 
•descriptive  of  a  species.  (5  Bac.  Abr.,  573  ;  2 
Roll.  Abr.,  528,  pi.  2;  lb.,  574;  Cro.  Eliz., 
S39,  2  Hawk.  P.  C.,  13,  8.) 

To  meet  the  other  cases  on  this  subject,  it 
has  been  strongly  urged  that  the  words  "stand 
-committed,"  in  some  of  the  other  cases,  show 
that  the  person  committed  was  actually  and 
personally  present  in  court  at  the  time.  In 
•one  of  the  cases,  however,  it  appears  the  per- 
son committed  was  in  the  Fleet  Prison,  and 
not  in  court  ;  and  so  in  precise  analogy  to  the 
•case  of  an  officer  of  the  court,  who  is  in  court 
only  by  construction  of  law.  But  a  conclu 
sive  argument  to  this  verbal  criticism  is,  that 
the  same  term  is  made  use  of  both  in  the  En- 
glish Habeas  Corpm  Act  and  in  our  statute  of 
1787  (Jones  &  Varick's  ed.  L.  N.  Y.,  77),  in 
the  second  section  of  the  latter  of  which  it  is 
enacted,  "  that  if  any  person  shall  stand  com- 
mitted or  detained."  This  is  certainly  not 
supposing  the  prisoner  to  stand  in  facie  curia, 
but  in  prison,  in  the  custody  of  the  officer  to 
whom  the  habeas  corpus  is  directed.  The  other 
authorities  are  numerous,  uncontradicted,  and 
satisfactorily  show  the  course  of  the  court, 
which,  according  to  the  authority  from  Styles, 
can  only  be  reviewed  on  appeal,  and  not  in 
this  collateral  mode. 

47O*]  *The  record  contains  the  writ  of  er- 
ror to  the  Supreme  Court,  the  Juibeas  corpus, 
its  return  by  the  sheriff  of  Albany,  and  the 
award  of  a  remittitur.  The  return  shows  the 
attachment  issued  by  the  Court  of  Chancery, 
two  several  orders  for  the  discharge  of  >fr. 
Yates,  by  Mr.  Justice  Spencer,  in  vacation,  and 
the  order  of  the  Court  of  Chancery  reclaiming 
him  as  its  prisoner,  on  the  attachment. 

As  that  part  of  the  report  (see  4  Johns.  Hep., 
317)  which  relates  to  the  successive  dis- 
charges and  recommitments,  brings  up  the 
case  in  a  complicated  shape  ;  and  a*  those  pro- 
ceedings, it  has  been  sup|X)sed,  must  very  ma- 
terially influence  the  decision  of  this  court,  I 
prefer  simplifying  the  subject,  by  considering 
the  matters  arising  out  of  the  return  as  relating 
to  those  discharges  and  recommitments,  as  a 
preliminary  question,  distinct  from  the  prin- 
Joiixs.  HKP.,  6. 


cipal  points  to  which  the  ex-parte  argument 
has  been  directed. 

In  the  Supreme  Court  the  Chief  Justice 
gave  the  opinion  of  the  court,  and  Spencer, 
and  Yates,  J.  J.,  dissented  from  it.  Their 
opinions  have  been  read  from  the  report  by 
the  counsel,  and  so  much  relied  on  as  to 
make  them  the  professed  basis  of  argument  on 
this  point. 

Mr.  Jwtice  Yates  states  the  only  question  to 
be,  whether  the  power  had  been  constitution- 
ally exercised  by  the  Court  of  Chancery  ? 
That  the  constitution  afforded  any  test,  has 
not  been  pretended  in  argument,  He  divided 
the  subject  into  an  inquiry,  whether  a  com- 
mitment for  a  contempt  could  be  for  an  in- 
dictable offense,  and  whether  a  recommitment 
was  warranted  by  law  ;  and  he  limits  the  right 
of  recommitment  to  the  court  in  which  the 
prisoner  may  be  subsequently  indicted,  or 
charged  with  a  criminal  offense,  and  pro- 
nounces the  proceedings  of  the  Court  of  Chan- 
cery, coram  non  judice,  and  that  they  consti- 
tute a  summary  conviction. 

Mr.  Justice  Spencer  examined  the  subject  on 
two  grounds  :  1.  Whether  the  commitment 
of  Mr.  Yates,  *after  he  had  been  dis-  [*48O 
charged  upon  habeas  corpus,  was  a  legal  act. 
2.  Whether  he  was  originally  committed  for 
matter  whereof  the  Court  of  Chancery  had 
cognizance,  and  if  so,  whether  the  commitment 
was  legal. 

On  that  part  of  the  reasoning,  contained  in 
those  opinions,  relating  to  the  want  of  juris- 
diction, I  have  already  mentioned  that  it  is 
not  my  intention  to  enlarge. 

The  loftier  the  edifice,  the  more  stable  ought 
to  be  its  foundation  ;  and  if,  instead  of  pursu- 
ing the  reasoning  contained  in  those  opinions 
and  the  argument,  in  all  their  details,  it  can  be 
made  to  appear  that  their  basis  is  unsound, 
they  cannot  be  admitted  to  influence  our  opin- 
ions. 

The  English  Habeas  Corpus  Act  is  precise 
in  its  terms  as  to  the  exclusion  of  all  other 
than  criminal  cases.  The  distinctions  which 
have  been  taken,  to  induce  the  court  to  give 
our  statute  a  more  enlarged  construction, 
showed  that  this  was  not  contested  ground. 
It  has  received  that  construction  in  England  : 
and  is  so  well  established  as  to  be  laid  down 
as  settled  law  by  one  of  their  best  and  most 
correct  elementary  writers  (3  Bl.  Com.. 
137),  and  the  doctrine  is  not  there  even 
doubted. 

The  English  statute  (31  Car.  II.,  ch.  2;  see 
Vol.  II.,  slat,  at  large,  208)  has  the  following 
preamble  : 

"  Whereas,  great  delays  have  been  used  by 
sheriffs,  jailers,  and  other  officers,  to  whose 
custody  any  of  the  king's  subjects'  have  been 
committed,  for  criminal  or  supposed  criminal 
matters,  in  making  return  of  writs  of  Imfon* 
corpus  to  them  directed,  by  *1a»<Unrj  out  an 
nliiix  and  plurisx  habeas  corpus,  and  sonn'tiinex 
ni»re,  and  by  other  shifts,  to  avoid  their  yield- 
ing obedience  to  such  writs,  contrary  to  their 
duty  and  the  known  laws  of  the  land.  where- 
by many  of  tfo  king's  subject*  \\n\e  been  and 

1.— The  wonta  "kind's  subjoet*"  HIV  omitted  in 
our  statute  of  17H7,  and  tb«v  wonl  "  persons  "  insert- 
ed in  their  stead  :  and  the  other  words  in  Udlics  urv 
til.so  omitted. 
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hereafter  may  be  long  detained  in  prison,  in 
such  cases  where,  by  law,  they  are  bailable,  to 
481*]  their  great  charge  *and  vexation  ;  for 
the  prevention  whereof,  and  the  more  speedy 
relief  of  all  persons  imprisoned,  for  any  such 
criminal,  or  supposed  criminal  matters." 

The  preamble  of  the  statute  of  this  State,  of 
1787  (2  Laws  of  N.  Y.,  76,  Jones  &  Varick's 
ed.),  was,  in  every  respect,  correspondent  to 
that  of  the  English  statute,  excepting  in  the 
descriptions,  in  which  it  was  necessary  to  de- 
part from  the  latter,  by  substituting  the  word 
"  persons."  for  the  words  "  of  the  king's  sub- 
jects," and  the  details  of  delay,  ''by  standing 
out  an  alias  and  pluries  habeas  corpus." 

The  first  section  of  the  English  statute  had 
not  been  precisely  adapted,  in  its  phraseology, 
to  its  preamble  ;  and  hence  a  more  perfect 
adaptation  was  devised  in  the  first  section  of 
the  revised  statute  of  1787,  by  repeating  the 
words  "sheriffs,  jailers,"  adding  the  word 
"minister,"  instead  of  "other  officer,"  and 
instead  of  "  person,  person  or  persons  what- 
soever." 

In  some  instances,  while  the  original  sense 
is  studiously  and  carefully  preserved,  the 
mode  of  expression  has  been  changed  ;  in 
none,  however,  which  have  any  relation  to  the 
points  now  under  consideration.  But  the 
third  section  of  the  English  statute  enacts  that 
if  any  person  shall  be  or  stand  committed,  or 
detained,  as  aforesaid,  for  any  crime,  unless 
for  treason  or  felony,  plainly  expressed  in  the 
warrant  of  commitment,  in  the  vacation  time, 
it  shall  be  lawful  for  such  person  so  commit- 
ted, or  detained  (other  than  persons  convicted, 
or  in  execution  by  legal  process),  or  any  one 
on  their  behalf,  to  complain  to  the  Lord  Chan- 
cellor, &c. 

The  third  section  of  our  statute  enacts  that 
it  shall  and  may  be  lawful  for  every  such  per- 
son (other  than  persons  convict,  or  in  execu- 
tion, by  legal  process,  or  committed  for  trea- 
soii  or  felony,  plainly  and  specially  expressed 
in  the  warrant  of  commitment)  to  apply  to  the 
Chancellor  or  any  judge  of  the  Supreme  Court 
for  a  habeas  corpus. 

In  the  second  revision  of  our  laws,  by  the 
Chief  Justice,  and  Judge  Radcliff,  it  will  be 
482]  found  that  the  *preambles  have  been 
omitted;  probably  on  the  ground  that  many  of 
them  contained  matter  inconsistent  with  the 
state  of  things,  at  the  time  of  their  re-enact- 
ment, or  that  the  construction  of  the  English 
statutes  having  become  settled  by  usage  or  ad- 
judication, the  preambles  were  useless. 

Instead,  therefore,  of  seeking  the  history  of 
the  Habeas  Corpus  Act  in  the  proceedings  of 
the  English  House  of  Commons,  we  find  it,  in 
a  less  questionable  shape,  in  those  of  our  own 
Legislature,  and  so  satisfactorily  traced  as  to 
leave  no  doubt  on  the  mind  of  any  man  of 
common  sense,  who  will  take  the  trouble  of 
examining  it  with  attention.  And  in  doing  so, 
it  will  be  discovered  that  this  point,  which  has 
been  so  earnestly  urged  as  indubitable,  has  no 
foundation  but  that  of  fancied  affinities, which 
do  not  exist. 

If  this  doctrine  is  correct  ;  if  the  English 
statute  relates  only  to  criminal  cases  ;  if  the 
statute  of  1787  was  conformable  to  it  ;  if  that 
of  1801  is  in  no  other  respect  different  than  in 
the  omission  of  the  preamble  ;  and  if,  in  the 
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construction  of  the  statute,  the  preamble 
ought  to  be  considered  as  still  existing,  how  is 
it  possible  that  a  case,  treated  here  as  not  in  the 
least  partaking  of  criminal  matter,  in  which 
the  judge,  whose  acts  in  vacation  are  thus 
brought  up,  repelled  the  calling  in  of  the  At- 
torney-General, by  notice,  on  the  ground  that 
it  was  not  a  criminal  proceeding,  and  which 
was  approved  and  acted  upon  by  this  court, 
can  be  considered  as  affected  by  it?  It  ap- 
pears to  me,  that  thus  considered,  the  same 
construction  must  be  inevitably  attached  to 
our  Habeas  Corpus  Act,  as  that  which  has  ob- 
tained in  England  ;  it  exclusively  relates  to 
criminal  matters  or  commitments  to  answer  in 
courts  of  criminal  jurisdiction. 

But  there  is  another  branch  of  this  subject, 
which  relates  to  the  power  to  be  exercised  by 
a  judge  in  vacation.  The  only  difference  sup- 
posed to  be  material  in  the  present  case  is, 
that  the  English  statute,  as  to  the  power  of 
the  judge  in  vacation,  extends  to  any  person 
who  shall  stand  committed,  or  detained,  as 
aforesaid,  for  any  crime  :  *our  statute  [*483 
extends  it  to  any  person  imprisoned  as  afore- 
said. The  word  "aforesaid "  carries  it,  by  re- 
lation, to  the  description  which  precedes  it,  as 
fully  and  with  as  much  certainty  as  if  the 
more  ample  phraseology  had  been  retained  ; 
for  it  relates  to  the  antecedent  subject,  which 
is  criminal  matter,  if  taken  in  connection  with 
the  preamble  as  if  that  still  existed  ;  and  so,  I 
am  convinced,  it  ought  to  be  construed,  or  the 
revised  statutes  must,  in  many  cases,  receive 
constructions  totally  different  from  the  origi- 
nals, which  would  introduce  infinite  mis- 
chief. 

From  the  exceptions  mentioned  in  the  stat- 
ute, it  appears  that  every  person  who  is  com- 
mitted may  apply  for  a  habeas  corpus,  except- 
ing such  as, 

1.  Have    been    committed    for    treason  or 
felony. 

2.  Persons  convicted. 

'6.  Those  in  execution  by  legal  process. 

The  last  of  these  exceptions  has  been  satis- 
factorily examined  and  decided  upon,  by  the 
Supreme  Court,  and  the  first  requires  no  par- 
ticular attention. 

Mr.  Yates,  it  has  not  been  doubted,  has  been 
convicted  of  a  contempt  by  the  Court  of  Chan- 
cery. Whether  that  conviction  was  on  com- 
petent or  incompetent  evidence  ;  whether  the 
party  convicted  was  interrogated,  or  confessed 
the  matter  charged  as  a  contempt,  are  not 
questions,  which,  in  the  purview  of  the  Habeas 
Corpus  Act,  were  to  be  submitted  or  deter- 
mined in  vacation. 

The  restraining  language  of  the  statute, 
comprised  in  the  exception^  as  imperative  as 
if  it  positively  and  expressly  forbid  the  appli- 
cation for  a  habeas  corpus.  It  is,  it  shall  be 
lawful  for  such  person,  so  committed,  to  apply 
for  a  Jiabeas  corpus  in  vacation,  unless  convict, 
or  in  execution  by  legal  process  ;  in  either  of 
which  cases,  it  shall  not  even  be  lawful  to 
make  application.  Here  the  party  is  met,  in 
limine,  by  the  exception.  If  it  is  a  case  with- 
in the  exception,  how  can  a  judge,  in  vaca- 
tion, surmount  it?  If  the  party  convicted 
cannot  even  apply,  how  can  he  be  re- 
lieved ? 

*It  is  not  pretended  lhat  the  case  [*484 
JOHNS.  REP.,  6. 
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did  not  arise  on  conviction.  The  unanimous 
voice  of  the  Supreme  Court  has  pronounced 
it  so  ;  for,  however  much  they  may  have  dif- 
fered on  other  points,  in  this  they  unite.  Mr. 
JusticeYates,  in  his  opinion,  calls  it  a  summary 
conviction.  Mr.  Justice  Spencer  says  he  judi- 
cially pronounced  the  conviction  illegal ;  and 
throughout  hi.s  whole  opinion,  which  has  been 
read  in  argument,  he  repeatedly  calls  it  a  con- 
viction. The  Chief  Justice,  in  giving  the 
opinion  of  the  court,  took  it  for  a  ground  of 
its  decision.  The  counsel  for  Mr.  Yates  have 
treated  it  as  such,  and  in  their  second  point, 
in  the  Supreme  Court,  as  well  as  here,  it  has 
been  expressly  recognized  as  a  conviction.  By 
what  rule  of  construction,  then,  can  the  stat- 
ute be  made  to  embrace  a  case,  in  the  most  ex- 
press and  pointed  terms  excepted  and  exclud- 
ed from  it?  And  what  possible  distinction 
can  the  ingenuity  of  man  devise,  under  the 
terms  of  the  statute,  to  include  the  cases  of 
persons  convict,  and  exclude  convictions  for 
treason  and  felony?  There  is  not  the  least 
pretense  that  the  latter  are  embraced  in  its 
provisions.  My  opinion  has  uniformly  been, 
that  a  justice  of  the  Supreme  Court,  in  vaca- 
tion, had  no  jurisdiction  in  the  present  case  ; 
and  it  excited  some  surprise  that  the  proceed- 
ings of  the  Court  of  Chancery  could  have  been 
considered  as  having  been  conducted  in  a  sum- 
mary manner  by  the  justice  who  made  the  dis- 
charges in  question,  when  it  can  be  ascer- 
tained, from  the  report,  that  the  complaint 
was  exhibited  on  the  18th  of  April  ;  that,  after 
various  examinations  and  proceedings.the  ulti- 
mate opinion  was  not  pronounced  till  the  8th 
of  August,  nor  the  attachment  issued  till  the 
17th  day  of  August ;  that  the  writ  of  habeas 
corpus  was  returned  before  Mr.  Justice  Spen- 
cer, at  the  house  of  Joshua  B.  Aldridge,  in 
the  town  of  Milton,  in  the  County  of  Sara- 
toga, and  the  discharge  given  on  the  19th  of 
the  same  month.  On  this  summary  proceed- 
ing, in  my  opinion  (appearing  from  the  re- 
485*]  port),  expressed  on  the  5th  *of  Sep- 
tember, I  merely  remark,  that  it  appeared 
little  time  was  afforded  for  deliberation  ;  that 
the  opinion  given  on  the  discharge  had  not  so 
much  weight  with  me  as  it  would  have  had  if  it 
had  been  formed  upon  mature  reflection,  and 
with  a  ready  access  to  authorities,  and  not  un- 
der circumstances  less  favorable  to  either  than 
at  a  circuit.  Such,  however,  was  the  first  sum- 
mary process  to  annul  a  conviction  clothed  with 
the  forms  of  law,  and  legally  intactable  by  a 
judge  in  vacation. 

Of  the  case  of  Puller,  which  it  has  been  sup- 
posed I  decided,  I  know  nothing.  I  am  satis- 
fled  that  if  I  ever  decided  a  case  of  that  kind 
in  vacation,  it  could  not  have  been  on  the 
principle  stated  ;  and  if  it  had  been  in  term,  I 
should  have  a  note  of  it,  which  I  have  not. 
The  Chief  Justice,  of  whom  I  inquired  on  the 
subject,  recollects  no  decision  of  the  nature 
alleged  to  have  been  made  by  him. 

One  of  the  counsel  has  argued,  with  great 
zeal,  to  establish  the  position  that  every  chan- 
cellor, every  judge  of  the  Supreme  Court,  and 
everr  commissioner,  possesses  an  appellate  ju- 
risdiction, under  all  circumstances  which  can 
affect  personal  liberty,  which  he  may  exert,  in 
vacation,  on  all  and  every  conviction  of  every 
court  of  this  State  ;  that  if  a  prisoner  can  pre- 
Jonxs.  RKP.,  6. 


vail  upon  any  of  those  officers  to  discharge 
him,  that  discharge  would  be  absolute  and  ir- 
reversible.- If  they  have  this  power,  it  has 
some  resemblance  to  the  veto  of  the  Roman 
tribunes  ;  but  its  exertion  is,  in  every  instance, 
to  be  preceded  by  trial,  or  confession  and  con- 
viction ;  and  in  doing  so,  it  has  been  said  that 
the  discharging  officer  would  be  ancillary  to 
the  law. 

Let  me,  instead  of  reasoning  on  the  subject, 
exemplify  this  singular  doctrine,  by  briefly 
tracing  its  effects. 

The  Supreme  Court,  collectively,  try,  con- 
vict and  adjudge.  One  of  the  judges"  at  the 
time  of  giving  the  *judgment,  or  at  [*486 
some  period  subsequent  to  it,  is  dissatisfied 
with  it,  and  discharges  the  convict.  All  the 
judges  of  the  Supreme  Court  are  perfectly  sat- 
isfied, and  render  a  judgment ;  a  commis- 
sioner, who  was  originally  merely  ancillary  to 
that  court,  makes  a  like  discharge  ;  and  all 
these  discharges,  not  only  give  liberty  to  the 
prisoner,  but  put  him  completely  and  irrevoca- 
bly beyond  the  reach  of  the  court  which  has 
convicted  him. 

The  Chancellor  may,  in  cases  of  capital  con- 
victions, stay  execution,  by  allowing  a  writ  of 
error,  which  operates  as  a  superaedeas ;  the 
governor  may,  in  that  case,  respite  till  the 
next  meeting  of  the  Legislature,  who  may  par- 
don, or  give  effect  to  the  judgment  ;  but  if 
either  the  Chancellor,  a  judge  of  the  Supremo 
Court,  or  commissioner  can  be  found,  who 
will  say  the  conviction  is  illegal,  the  prisoner 
may  be  discharged,  and  irreversibly  adjudged 
to  be  exempted  from  punishment. 

If  the  discharge  did  not  secure  legal  immu- 
nity, the  bosom  of  the  convict  must  be  anima- 
ted by  the  spirit  and  virtue  of  a  Socrates,  to 
resist  the  temptation  of  placing  an  insur- 
mountable obstacle  to  a  revision  which  could 
possibly  affect  him,  by  escaping  to  some  place 
to  which  the  justice  of  this  State  could  not  be 
extended. 

What  possible  reason  can  exist  for  applying 
to  the  Chancellor  for  the  writ  of  error,  to  the 
governor  for  a  respite,  to  the  Legislature  for  a 
pardon,  if  either  a  chancellor,  a  judge  or  a 
commissioner  can,  without  having  the  record 
of  conviction  before  him,  without  any  assign- 
ment of  errors,  without  notice  to  the  Attor- 
ney-General, and  in  the  most  summary  wav,  at 
home,  or  abroad,  with  consideration  or  with- 
out, say.  "  let  him  go,"  and  thus  do  away  all 
the  legal  consequences  of  an  indictment,  trial, 
verdict,  and  judgment  ? 

As  to  the  second  point.  In  ordinary  con- 
tempts, by  openly  insulting  and  resisting  the 
powers  of  the  court,  no  moral  turpitude  is  in- 
volved ;  for  they  may  have  been  the  effect  of 
irritation,  of  passion,  or  of  insubordination. 
*L"pon  proof,  by  affidavit,  either  an  at  [*487 
tacliment  is  issued,  or  a  rule  to  show  cause 
why  it  should  not  be  issued  is  srranted.  At 
common  law,  if  the  contemncr  is  put  to  his  in- 
terrogatories, and  he  purges  his  contempt  by 
oath,  he  must  be  discharged,  as  the  proceeding 
is  contrary  to  its  genius,  and  no  evidence  is  ad- 
mitted to  contradict  him.  Hut  it  is  not  so  in  the 
Court  of  Chancery  ;  witnesses  may  be  exam- 
ined in  court,  by  a  master,  by  an  examiner,  or 
on  commission  ;  and  examination*  have  been 
had  in  this  case,  at  the  instance  of  Mr.  Yates, 
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in  three  of  those  modes  ;  and  if  the  court  are 
satisfied  that  the  contempt  has  been  commit- 
ted, it  is  not  bound  to  discharge.  In  some 
•cases  of  gross  contempts,  it  will  not  even  per- 
mit an  examination  of  the  first  affidavits ;  but 
merely  commit  until  submission,  on  the 
ground,  that  as  the  officers  of  the  court  are 
frequently  alone  in  executing  its  process,  the 
affidavits  are  in  the  nature  of  a  return,  which 
cannot  be  traversed,  and  that  it  is  necessary  to 
afford  them  effectual  protection,  to  prevent 
them  from  being  exposed  to  the  most  violent 
outrages. 

The  attachment  contains  a  recital,  "  that  it 
appears  from  certain  affidavits,  that  John  V. 
N.  Yates  has  been  guilty  of  malpractice  and 
contempt."  To  this  it  has  been  objected  that 
it  does  not  appear  that  interrogatories  have 
been  exhibited,  or,  to  state  it  in  stronger 
terms,  it  appears  that  no  interrogatories  have 
been  exhibited. 

This  point  was  not  considered  of  such  im- 
portance by  the  Supreme  Court  as  to  attract 
much  of  its  attention  ;  but  the  imposing  man- 
ner in  which  it  has  again  been  brought  up,  re- 
quires that  it  should  be  particularly  consid- 
ered. 

It  has  not  been  denied  that  Mr.  Yates  had 
full  notice  of  the  complaint  ;  that  he  was  fully 
apprised  of  its  being  under  examination  ;  and 
it  appears  from  the  report  that  he  disregarded 
the  notice.  The  first  order  was  in  the  nature  of 
a  rule  to  show  cause,  the  precise  course  which, 
in  the  argument,  was  indicated  as  the  proper 
488*]  one.  He  had,  therefore,  an  opportu- 
nity of  being  heard,  and  it  would  be  a  singu- 
lar objection,  which  has,  however,  been 
glanced  at,  to  say,  that  because  he  had  a  moni- 
tion, or  summons  served  on  him,  instead  of  an 
attachment  to  bring  him  up,  nolens  nolens,  so 
as  to  compel  him  to  make  his  defense,  he  had 
been  injured. 

None  of  the  cases  adverted  to  show  that  in- 
terrogatories have  ever  been  exhibited  in  any 
«ase  of  contempt,  arising  from  malpractice. 
The  rule  laid  down  by  Harrison  Wyatt,  and  in 
other  books  of  practice,  both  ancient  and 
modern,  is  undoubtedly  the  general  rule,  as 
applied  to  cases  arising  in  the  regular  prosecu- 
tion of  a  cause  ;  but  1  much  doubt  its  applica- 
bility to  cases  involving  moral  turpitude. 

The  examination  of  the  question,  whether 
the  interposition  of  interrogatories  is  the  right 
of  the  court,  or  of  the  party,  may  throw  some 
light  on  the  subject.  If  it  is  in" the  court,  it 
would  seem  that  it  must  rest  in  its  discretion, 
for  I  shall  show  that  it  is  not  the  practice  to 
exhibit  them  in  all  cases  of  contempt,  and 
under  all  circumstances.  If  in  the  party,  he 
must  offer  himself  ;  for  if  the  matter  he  seeks 
to  be  permitted  to  swear  to,  grows  out  of  his 
defense,  he  is  bound  to  show  the  point  to 
which  it  is  to  be  directed,  and  if  he  does  not 
appear  to  make  his  defense,  the  court  is  cer- 
tainly not  bound  to  devise  one  for  him. 

The  form  of  interrogatories  show  that  they 
are  merely  directed  to  establish  facts,  not  to 
explain  motives  ;  and  as  all  evidence  must  be 
presented  to  the  mind  through  the  medium  of 
the  senses,  wherever  a  contempt  is  committed, 
in  the  view  of  the  court,  it  is  and  has  been  the 
constant  and  uniform  practice  of  every  court 
to  commit  on  its  own  view,  on  the  same  prin- 
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ciples  on  which  they  determine  in  cases  of  in- 
fancy and  mayhem.  Not  a  case  has  been  cited, 
and  I  believe  none  exists,  that  in  a  case  so  cir- 
cumstanced interrogatories  were  ever  filed.  So 
if  the  party  is  brought  up  on  a  rule  to  show 
cause,  and  he  confesses  the  contempt,  why 
should  he  be  less  credited  than  a  traitor  or  a 
felon,  whose  confession  has  always  been  con- 
sidered as  a  ground  for  adjudging  him  to 
death. 

*  Would  the  court  permit  a  con-  [*489 
temner  to  devise  interrogatories,  so  as  to  enable 
him,  by  explaining  his  motives,  to  soften  the 
features  of  the  transaction  ?  It  would,  ac- 
cording to  Chief  Justice  M'Kean,  in  Oswald's 
case  (1  Dallas,  329),  only  give  him  an  opportu- 
nity of  swearing  whether  the  conduct  was 
owing  to  ignorance  or  wickedness  ;  and  can 
this  case  possibly  be  so  stated  as  to  present 
this  absurd  alternative  for  the  decision  of  the 
court  ? 

Suppose  the  contemner  had  been  brought 
up,  in  consequence  of  the  affidavits  alluded  to, 
and  he  had  confessed  their  truth,  does  not  the 
recital  precisely  comport  with  that  state  of 
things  ?  Suppose  the  interrogatories  exhibited 
and  answered,  and  the  court  to  be  of  opinion 
that  the  answers  admitted  the  truth  of  the  affi- 
davits, would  not  the  same  result  have  been 
produced  ?  Would  either  one  or  the  other  have 
imposed  a  change  of  phraseology  to  make  it 
comport  with  truth  ?  In  either  case  the  affida- 
vits would  have  remained  the  basis  of  the  con- 
viction, and  there  is  nothing  inconsistent  with 
either  in  the  attachment.  If  we  go  beyond  the 
record,  as  has  been  repeatedly  done,  in  the 
course  of  the  argument,  for  other  purposes, 
we  find  the  order  taken  by  default  ;  that  the 
contemner  was  afterwards  admitted  to  his  de- 
fense ;  that  every  material  circumstance,  the 
filing  the  bill  by  him  included,  was  uncontro- 
verted,  and  that  he  only  denied  that  it  had 
been  done  without  the  consent  of  Peter  W. 
Yates. 

But  there  is  another  point,  which  has  been 
treated  by  the  counsel,  as  settled  by  the  deci- 
sion on  the  last  question  in  this  case,  whether 
the  writ  of  error  ought  to  be  quashed,  which  I 
consider  of  more  interest  to  the  community 
than  any  which  has  been  discussed  by  them  ; 
and  that  is,  whether  the  writ  of  error  has 
brought  the  record  to  this  court  at  all  ?  If  it 
has  not,  then  vain  are  all  decisions  on  the 
questions  which  have  been  so  elaborately  ar- 
gued. 

*The  judicial  officers  of  the  superior  [*49O 
courts  of  this  State,  who  give  the  rule  to  the 
inferior  courts,  are  bound  to  receive  it  from 
this.  But  this  court,  and  all  others,  are  impe- 
riously required  to  respect  the  constitution,  and 
to  preserve  it  from  violation  ;  and  whenever 
there  is  a  manifest  and  indubitable  departure 
from  it,  this  court  cannot  legally  coerce  the 
other  courts  of  the  State,  or  prevent  them  from 
exercising  their  independent  judgment,  which 
they  must,  however,  do  at  their  peril. 

When  the  judgments  of  this  court  are  ren- 
dered, in  its  general  course,  few  of  the  mem- 
bers give  the  reasons  on  which  their  opinions 
are  founded.  If  they  unite  in  principle,  the 
reasons  expressed  are  supposed  to  be  those 
which  governed  the  decision.  But  if  the 
members  who  declare  themselves  in  favor  of 
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such  decision,  adopt  different  principles,  the  i  II.  It  gave  facility  to  the  operation  of  the 
effective  reasons  cannot  be  distinguished;  and  writ  of  habeas  corpus;  but  it  still  left  a  case, 
if  none  of  those  assigned  are  such  as  can  pos-  according  to  Coke,  in  which  no  issue  could  be 
sibly  apply  to  any  other  case,  the  decision  joined,  and  no  demurrer  or  rejoinder  thereto 
must  necessarily  be  narrowed  down  to  the  rule  taken,  and  on  which  no  writ  of  error  would  lie; 


of  the  particular  point  decided. 

The  last  adjudication  of  the  court,  in  the 
case  now  again  before  us,  might,  and  ought, 
under  certain  circumstances,  to  influence  my 


and  the  current  of  authorities,  which  originated 
in  Coke,  has  flowed  without  interruption, 
leaving  the  circumstance  of  the  passing  the 
statute  as  an  insular  speck,  incapable  of  dis- 


judicial  opinion  in  this.  If  I  do  not  yield  to  j  composing  the  surface  of  the  copious  stream, 
its  authority,  a  decent  respect  to  the  deciding  and  merely  serving  as  a  landmark  of  the  point 
tribunal  requires  that  I  should  explain  the  j  at  which  it  acquired  a  greater  profundity, 

and  a  calm,  temperate,  but  irresistible  impulse. 
To  follow  the  second  of  these  opinions,  it  is 


reason  why  I  deny  it  to  be  so.     I  shall,  there- 
fore, examine  it  as  an  adjudged  case. 


When  I  am  required  to  submit  to  an  author- 
ity, the  reason  on  which  it  was  established,  the 
circumstances  attending  it,  and  the  manner  it 
was  pronounced,  are  within  the  legitimate 
range  of  examination. 

Sound  law  is  tested  by  the  rules  of  sound 
logic.  If  the  predicates  are  false,  truth  cannot 
be  deduced  from  them. 

In  treating  this  as  an  adjudged  case,  in  the 
manner  proposed,  I  may  be  permitted  to  ob- 
491*J  serve  that  two  of  *the  members  of  the 
court  have  founded  their  opinions  on  the 
ground  that  there  was  no  adjudged  case  to 
give  the  rule  of  decision  ;  and  another,  a  Sen- 
ator, learned  in  the  law,  disgusted  with  the 
strict  formal  rules  devised  by  conquering 
Normans  and  illiterate  feudists,  rends  the 
whole  web  of  form,  wove  by  their  art  or  folly, 


indispensably  necessary  to  possess  the  same 
order  and  intrepidity  which  dictated  it  ;  and 
I  confess,  in  sober  sadness,  I  cannot  possibly 
aspire  to  either.  My  mind  is  shackled  by  the 
trammels  of  the  constitution,  my  oath  and  the 
laws  ;  and  I  have  still  to  learn  that  any  object, 
however  desirable,  can  justify  a  total  disre- 
gard of  the  sacred  obligations  imposed  by 
those,  to  me,  insurmountable  restraints. 

The  constitution  has  perpetuated,  by  express 
provision,  such  parts  of  the  common  law  of 
England  as  formed  the  law  of  the  colony,  on 
the  19th  day  of  August,  1775,  subject  to  be 
altered  by  the  Legislature  only. 

The  common  law,  before  the  art  of  printing 
was  invented,  must  have  been  in  a  great  meas- 
ure traditionary  ;  and  some  learned  men  have 
supposed  that  many  of  its  principles  were 


and  boldly  darting  through,  with  strong  terms    originally  introduced,  or  sanctioned,   by  stat- 
of  opprobrium,  takes  a  stand  beyond  the  con- 1  utes  since  forgotten  ;  but  Blackstone,  in  his 


stitution  and  laws. 

If.  therefore,  that  decision  is  to  be  admitted 
as  authority,  it  must  be  on  one  of  two  grounds. 

1.  That  there  is  no  adjudged  case  to  govern 
the  point  decided  in  it ;  or, 


Commentaries  (53,  54),  says  that,  at  present, 
the  monuments  and  evidences  of  our  legal 
customs  are  contained  in  the  *records  [*4O3 
of  the  several  courts  of  justice,  in  books  of  re- 
ports, in  judicial  decisions  and  treatises  of 


2.  That,  if  there  are  any,  they  are  not  to  be  j  learned  sages  of  the  profession,  preserved  and 
regarded.  handed  down  from  the  time  of  the  highest 

As  to  the  first.     The  mind  cannot  be  de-    antiquity. 

vested  of  the  conviction  that  the  opinions  ex-  If  the  opinion  now  under  examination  is  to 
pressed  must  be  formed  on  some  misappre-  j  govern,  all  those  invaluable  monuments  of  the 
hension,  if  it  is  possible  to  lay  the  finger  on  the  j  wisdom  of  antiquity,  the  volumes  that  con- 
very  point,  decided  two  centuries  ago,  in  a  j  tain  them,  and  the  maxims  preserved  in  them, 
book  of  high  authority,  compiled  by  one  of  the  transmitted  to  us  as  an  inheritance  above  all 
most  distinguished  sages  of  the  law,  whose  price,  shielded  by  the  provident  care  of  the 
common  law  learning  was  profound,  whose  |  framers  of  our  constitution,  among  whom 
accuracy  is  unquestioned,  and  whose  knowl-  were  men  as  distinguished  by  their  legal  dis- 
edge  was  derived  from  his  own  observation,  comment,  as  capable  of  estimating  the  true 
If  it  is  found  that  its  correctness  has  been  rec-  i  value  of  the  common  law,  as  well  acquainted 
ognized.  in  every  shape  in  which  it  has  been  j  with  its  tenets,  as  jealous  of  the  liberties  of  the 
judicially  brought  into  view,  in  a  long  series  '  citizen,  and  well  disposed  to  guard  and  per- 


of  cases,  which  have  been  fully  presented  to 
the  court,  and  which  it  cannot  be  necessary 
again  to  particularize,  an(|  its  solidity  attested 


petuate  them,  as  any  lawyers  of  the  present 
day,  are  to  be  consigned  to  indiscriminate,  in- 
terminable destruction  ;  and  this  solely  bv  the 


bv  the  acquiescence  of  ages,  it  cannot  possibly  I  uncontrollable  power  of  this  court.  If  this 
yield  to  the  assertion  that  there  is  no  adjudged  '  court  can  thus  prostrate  the  common  law,  pro- 
case  on  the  subject.  If  it  is  not  possible  to  tected  by  what  it  is  bound  to  deem  the  iu- 
assent  to  it,  and  so  I  should  have  supposed  ;  violable  provisions  of  the  constitution,  it  may, 
must  have  been  the  belief  of  every  lawyer,  till  with  as  much  ease,  extend  its  irresistible  arm, 


I  found  it  thus  doubted,  it  cannot  constitute 
an  authority  to  bind  my  judgment  ;  the  fact, 
in  my  opinion,  being  indubitably  assumed,  in 
the  teeth  of  the  most  conclusive  reporting  cvi 


and  by  one  tremendous  blow,   demolish   the 

statute  law  with  it. 

It  might,  perhaps,  be  said,  that  the  intent  is 

not  to  destroy  the  common  law,  but  only  that 

dence.  If  so.  sill  deductions  from  :i  position  the  reporters  should  be  rejected;  but  this  is 
so  unsound  must  be  reiec'ed  as  untenable,  i  like  wresting  from  a  man  his  title  deeds  to  a 
4i)U*]  'Connected  with  these  opinions,  an  '  contested  estate,  and  leaving  him  to  a  search 
auxiliary  consideration  was  introduced  :  that  for  witnesses,  who  might,  perad venture,  be 
the  llnbeti*  Corpus  Act  was  passed  subsequent  able  to  prove  their  former  existence,  purport 
to  the  case  from  8  Coke.  That  statute  was  j  and  loss. 

passed  in  the  tflst  year  of  the  reign  of  Charles  Bound  to  distribute  justice  according  to  the 
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constitution  and  laws  of  the  State,  though  this 
court  might  discover  traits  of  excellence  in 
other  systems,  dictated  by  the  benevolent 
views  of  a  despot,  or  by  the  sublimated 
theories  of  real  or  pretended  patriots,  who 
sometimes  succeed  in  a  free  republic  in  iden- 
494*]  tifying  their  opinion  *with  that  of  the 
government  of  the  country,  it  cannot  adopt 
them  in  the  cases  on  which  it  is  required  to 
decide.  Decisions  on  the  principles  of  abstract 
justice  destroy  the  safety  and  liberty  of  the 
citizen,  and  strike  at  the  most  essential  rights 
of  property.  They  destrov  all  rule.  They 
vary  with  the  conceptions  of  every  judge  ;  and 
if,  as  has  been  impressively  pronounced  in  a 
former  stage  of  this  case,  discretion  is  the  law 
of  tyrants,  can  it  be  less  alarming,  if  so  detest- 
able a  law  is  expanded  to  the  dimensions  to 
which  this  doctrine  is  calculated  to  extend  it  ? 
It  would  be  much  less  exceptionable  in  prin- 
ciple, much  more  salutary  in  practice,  to 
adopt  the  Roman  custom,  which  imposed  it  on 
the  prcetor,  upon  commencing  his  administra- 
tion, to  promulgate  the  principles  by  which 
he  intended  to  regulate  his  judicial  conduct. 
But,  in  this  court,  every  member  would  con- 
ceal the  law  in  his  owji  bosom,  and  every 
tribunal  of  the  State  must  pronounce  the  law, 
before  it  can  possibly  know  the  principles  by 
which  its  decisions  are  to  be  tested  ;  or  whether 
the  rule  is  to  be  deduced  from  the  settled 
judicial  opinions  of  the  country,  or  from  the 
effusions  of  angry  passions,  once  unrestained- 
ly  indulged,  which  the  authors  have  ceased  to 
think  of,  or  strive  to  forget,  dragged  into  light 
under  the  shield  of  judicial  inviolability,  to 
pollute  the  ear,  or  distort  the  judgment,  and 
excite  the  astonishment  and  regret  of  every 
friend  to  a  fair,  dispassionate,  and  impartial 
administration  of  justice. 

I  well  know  that  there  have  been  occasions 
when  courts  of  supreme  jurisdiction,  under 
the  influence  of  indignant  feelings,  in  order  to 
curb  the  proud  oppressor,  who,  perhaps,  with 
cool  deliberation,  had  calculated  the  precise 
limit  to  which  he  might  carry  his  extortions, 
and  remain  beyond  the  reach  of  the  law  ;  to 
wrest  from  the  polluted  hands  of  the  man, 
who  had  been  intrusted  with  the  administra- 
tion of  justice,  the  fruits  of  venality  and  cor- 
ruption, and  to  vindicate  the  purity  of  the 
4Oo*J  principles  *which  ought  to  have  been 
respected,  have,  by  violating  those  principles 
which  it  was  thus  admonishing  others  to  revere, 
dragged  him  to  their  tribunal,  and  subjected 
him  to  punishment,  regardless  of  the  forms 
under  which  he  had  attempted  to  shelter  him- 
self. Examples  of  this  kind  are  always  dan- 
gerous, even  in  extreme  cases,  though  their 
efforts  may  sometimes  be  salutary.  Many  vic- 
tims are  carried  in  the  train  of  such  decisions; 
and  in  such  extraordinary  cases,  the  history  of 
mankind  shows  that  extraordinary  principles 
will  ever  be  restored  to.  But  is  this  a  case  of 
that  kind  ?  It  is  the  case  of  a  citizen,  unjustly 
deprived,  by  an  officer  of  the  Court  of  Chan- 
cery, of  his  money,  his  time,  his  hopes  in  the 
justice  of  his  country,  pursuing  the  man  who 
has  defrauded, deceived,  and  disappointed  him, 
who,  it  would  seem,  from  what  dropped  from 
one  of  the  justices  of  the  Supreme  Court,  held 
important  and  honorable  offices  under  the 
government ;  and  who,  if  any  of  those  officers 
194 


had  conferred  criminal  jurisdiction,  might 
have  been  required  to  give  his  judgment  in 
cases,  perhaps,  divided,  if  divided  at  all,  from 
the  present,  by  as  thin  a  partition  as  the  im- 
agination can  form,  and  to  consign  the  of- 
fender to  a  twelve  months'  imprisonment,  at 
hard  labor,  to  which  the  court  will  recollect 
the  punishment  for  taking  money,  under  false 
pretenses,  may  extend.  And  is  it  possible  that 
the  dispensation  of  the  justice  of  the  State  can 
be  so  unequal,  that  while  the  ignorant  want- 
worn  wretch,  who  has,  perhaps,  •  devised  a 
false  pretense  to  obtain  bread,  to  rescue  a 
starving  family  from  famishing,  shall  be  sub- 
jected to  such  a  punishment  which  the  Legis- 
lature deems  the  offense  to  merit ;  a  sympathy 
should  be  attempted  to  be  excited,  avowedly 
calculated  to  mislead  the  judgment,  and  to 
induce  the  court  to  go  out  of  the  recprd,  to 
pronounce  that  a  man  distinguished  by  the 
favor  of  government,  holding  important  of- 
fices under  it,  intrusted  to  distribute  a  por- 
tion of  its  justice,  who,  stooping  *from  [*496 
the  elevation  in  which  he  was  placed,  stopped 
a  suitor  at  the  threshold  of  the  court,  to  im- 
pose himself  on  him  for  what  he  was  not,  to 
take  from  him  his  money,  under  such  false 
pretense,  to  sport  with  his  anxiety  and  sus- 
pense for  more  than  a  year,  had  been  arbi- 
trarily imprisoned,  as  not  for  a  definite  period, 
though  until  he  had  repaid  the  money  he  had 
acquired  by  fraud  and  imposition  ? 

Could  it  be  expected  that  the  pointed  allu- 
sions to  the  tribunal  which  had  directed  the 
commitment,  and  the  unqualified  declaration 
that  a  disproportionate  punishment  had  been 
inflicted,  calculated  to  degrade  by  imposing  a 
submission  and  payment,  in  a  case  in  which 
those  allegations  could  not  be  examined,  and 
to  which  they  had  no  application,  could  be 
tacitly  acknowledged  as  well  directed  ;  or  that 
they  would  not  thus  be  repelled,  and  the  cor- 
rectness of  the  commitment,  on  a  ground  on 
which  it  ought  not  to  have  been  questioned  in 
this  case,  as  now  before  the  court,  vindicated? 

I  shall  only  add,  that  the  opinion  delivered 
by  me,  on  the  motion  for  quashing  the  writ  of 
error,  I  consider  as  fully  meeting  the  case,  as 
now  presented  ;  that  the  court  has  no  record 
here  on  which  it  can  pronounce  a  judgment  of 
reversal ;  that  I  hold  the  award  of  the  remit- 
tilur  a  valid  one,  and  that  to  conform  to  the 
shape  to  which  this  proceeding  has  been 
moulded,  I  am  for  an  affirmance. 

CLINTON,  Senator.  We  are  now  to  give  a 
final  decision  upon  the  merits  of  this  interest- 
ing case.  In  forming  our  opinion,  we  cannot 
travel  for  facts  beyond  the  record.  Any  state- 
ment of  the  proceedings  which  does  not  appear 
in  the  return  of  the  Supreme  Court,  is  not  to 
enter  into  view  ;  any  moral  or  legal  depravity 
attributed  to  the  prisoner,  beyond  what  appears 
in  the  case,  or  any  justification  that  may  be 
offered  in  his  behalf,  or  any  allegations  for, 
or  against  the  court,  ordering  the  commitment, 
*which  are  extrinsic  to  the  record,  [*497 
must  be  rejected.  We  may  indeed  refer  to 
the  decision  and  opinions  of  the  Chancellor,  in 
this  as  in  other  cases,  in  the  same  manner  as 
we  refer  to  the  reasons  of  the  Chief  Justice,  or 
any  other  justice  of  the  Supreme  Court;  but 
further  than  this,  we  cannot  go  with  propriety. 
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A  case  involving  the  rights  of  personal  liberty,  I 
and  implicating  the  functions  and  conduct  of 
our  highest  courts,  will  always  command  at- 
tention, and  must  ever  be  considered  with 
delicacy  and  interest.  These  considerations 
are  enhanced,  and  our  difficulties  are  heighten- 
ed, when  we  preceive  the  Chancellor  and 
three  of  the  judges  of  the  Supreme  Court  op- 
posed in  opinion  to  two  other  of  the  judges. 

In  giving  an  opinon  on  a  case  in  which  such 
collision  exists,  I  shall  proceed  with  all  that 
respectful  deference,  so  justly  due  to  the 
high  judicial  authorities  of  the  State,  and  to 
the  able  and  learned  men  who  occupy  them. 

It  appears  that  the  prisoner  was  committed 
for  a  contempt  of  the  Court  of  Chancery  ;  that 
he  was  discharged  by  a  judge  on  a  habeas 
corpus,  recommitted  by  an  order,  and  again 
discharged  ;  and  that  the  case  finally  came  be- 
fore the  Supreme  Court,  on  a  habeas  corpus, 
who  decided  "  that  the  cause  of  commitment 
of  the  prisoner  is  good  and  sufficient  in  law  to 
detain  him  in  custody  ;  and  that,  therefore,  he 
be  remitted  to  custody,"  &c.  The  question 
before  us  is,  whether  this  judgment  of  the  Su- 
preme Court  is  erroneous  or  not.  In  order  to 
determine  it  with  accuracy,  it  is  necessary  to 
consider  the  following  points: 

1.  Whether  the  original  commitment  of  the 
Court  of  Chancery  was  legal. 

2.  Whether  a  judge,  in  vacation,  had  juris- 
diction in  the  case. 

3.  Whether  a  person  discharged  on  a  habeas 
eorpu-s  can  be  re-imprisoned  for  the  same  of- 
fense. 

4.  Whether  the  commitment  by  order^of  the 
court,  and  not  by  attachment,  is  legal. 
498*]     *5.    Whether  the  judgment  of  the 
Supreme  Court,  on  a  view  of  the  first  point 
only,  admitting  the  legality  of  a  commitment, 
by  order,  the  want  of  jurisdiction  in  the  judge, 
and  the  right  of  re-imprisonment,  ought  not  to 
have   been  favorable  to  the   prisoner  ;    and 
whether  he  ought  not,  on  some  of  the  other 
grounds  singly  taken,  to  have  been  discharged. 

As  to  the  legality  of  the  original  commit- 
ment, it  is  objected  :  1.  That  the  prisoner  was 
committed  for  a  crime  ;  2.  Without  being  ex- 
amined on  interrogatories  ;  3.  Without  a  de- 
finite, or  terminable  period,  prescribed  in  the 
conviction. 

The  attachment  recites  the  order  of  com- 
mitment, which  states  that  it  appeared  from 
several  affidavits  that  the  prisoner  had.  while 
a  master  in  chancery,  filed  a  bill  and  subscrib- 
ed the  name  of  a  solicitor  without  his  knowl- 
edge or  consent,  and  had  acted  as  solicitor  in  the 
said  cause,  in  the  name  of  such  solicitor,  "  con- 
trary to  the  statute  jn  such  case  made  and 
provided,  in  willful  violation  of  his  duty  as  a 
master,  and  in  contempt  of  the  authority  of 
this  court ;"  and  it  was  thereupon  ordered, 
"that  he  be  committed  for  his  said  malprac- 
tice and  contempt  to  the  common  jail  of  the 
City  and  County  of  Albany,  there  to  remain 
until  the  further  order  of  the  court." 

The  ninth  section  of  the  act  concerning 
counselors,  attorneys,  and  solicitors,  directs 
"that  no  clerk,  deputy-clerk,  register,  or 
deputy-register  of  any  court,  nor  any  examin- 
er, or  master  of  chancery,  shall  act  as  coun- 
selor, attorney,  or  solicitor,  in  any  action  or 
matter  in  the  same  court."  A  violation  of  this 
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provision  is  undoubtedly  a  misdemeanor,  and, 
as  such,  indictable.  The  Chancellor  suppos- 
ed that  the  prisoner  had  violated  the  statute. 
The  whole  order  is  founded  on  his  filing  a 
bill  in  the  name  of  another  solicitor  without 
his  consent,  and  acting  as  a  solicitor  in  such 
cause.  This  act  is  stated  to  be  against  the 
statute,  in  violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the  court  ;  the 
fact  *is  one  and  entire,  a  master  act-  [*49O 
ing  as  solicitor  is  the  simple  allegation  ;  and 
this  is  represented  in  the  attachment  to  be  ;  1. 
Against  the  statute  ;  2.  Against  his  duties  as 
master ;  and  3.  In  contempt  of  the  honor  of 
the  court.  When  a  statute  prescribes  certain 
acts  to  be  done  or  omitted  by  a  public  officer, 
the  doing  or  omitting  of  those  acts  becomes  a 
portion  of  his  official  duties,  and  a  violation 
of  his  official  duties  and  a  violation  of  the  law 
are  the  same  offense.  The  superadded  charge 
of,  in  contempt  of  the  authority  of  the  court, 
must  be  considered  as  an  inference  from  the 
official  misconduct  before  imputed  ;  as  a  dec- 
laration, that  an  officer  of  the  court  violating 
a  statute  in  his  official  conduct,  acted  com- 
temptuously  to  the  court ;  or  it  may  be  con- 
sidered as  superinduced  in  the  way  of  aggra- 
vation. The  Chancellor  proceeded  on  the 
ground  of  a  crime,  and  the  deductions  of  a 
violation  of  duty,  of  malpractice,  and  of  con 
tempt,  resulted,  in  his  mind,  from  a  breach  of 
the  statute.  And  whether  this  statute  was 
actually  violated  or  not,  is,  in  my  mind,  not  a 
decisive  consideration.  The  Chancellor  is  of 
opinion  that  the  statute  was  violated  ;  the 
Chief  Justice  intimates  that  it  was  not. 
Whether  the  offense  was  perpetrated,  is  not 
the  only  question  ;  but  whether  he  was  pro- 
ceeded against,  as  having  committed  it,  is  the 
most  material  point.  If  the  statute  was  not 
violated,  then  he  was  innocent,  and  ought  not 
to  have  been  punished  on  that  ground.  If  it 
was  broken,  then  the  Chancellor  had  not  cog- 
nizance of  the  cause,  because  chancerv  is 
not  a  court  of  criminal  jurisdiction  ;  and  from 
both  horns  of  the  dilemma  it  is  impossible  to 
escape. 

The  prohibition  against  certain  officers  of 
the  court  from  practicing  in  it,  was  to  main- 
tain purity  and  impartiality,  by  preventing 
them  from  interfering,  ministerially,  or  ju- 
dicially, in  cases  in  which  they  were  employ- 
ed by  one  of  the  parties.  A  master  in  chan- 
cery would  be,  indeed,  an  improper  officer  to 
report  on  a  reference  made  in  a  cause  in  which 
he  felt  the  bias  of  a  solicitor  or  counselor. 
Whether  he  practices  in  his  own  name, 
*or  uses  the  name  of  a  friend,  the  evil  [*5OO 
will  be  the  same  ;  and  I  consider  both  modes 
of  conduct  as  falling  within  the  spirit  and 
reason  of  the  prohibition.  The  adoption  of 
the  name  of  another  may  produce  more  per- 
nicious effects  than  a  palpable  open  violation, 
because  the  secrecy  of  the  agency  may  pre- 
vent those  measures  which  might  defeat  the 
mischief  ;  and  indeed  the  officer  might  act  in 
cases  wherein  he  had  prejudged  the  question, 
and  was  so  biased  and  interested,  as  to  be  in- 
capable of  acting  properly  and  justly.  The 
practicing  as  solicitor,  in  another  nan??,  is,  if 
an  offense,  a  more  aggravated  one  than  prac- 
ticing in  the  master's  own  name.  "  The  mas- 
ter is  interdicted  from  acting  as  a  solicitor  in 
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any  matter  or  action  in  the  court."  May  he 
not  act  as  a  solicitor  in  the  name  of  another, 
as  well  as  in  his  own  name  ?  And  the  doubts 
suggested  by  the  Chief  Justice  do  not  appear 
to  be  solid.  "Strictly  speaking,"  says  he, 
"the  prisoner  did  not  act  as  solicitor,  but  he 
acted  as  agent  for,  and  in  the  name  of  another 
solicitor." 

Now  the  very  statement  of  the  case  pre- 
cludes all  idea  of  agency.  It  was  done  with- 
out the  consent  or  knowledge '  of  Peter  W. 
Yates.  The  prisoner  did  not,  indeed,  act  di- 
rectly as  solicitor  in  his  own  name,  but  he 
acted  indirectly,  as  solicitor  in  the  name  of  an- 
other ;  and  this  comes  with  more  force  within 
the  mischiefs  contemplated  by  the  statute, 
than  a  direct  and  open  assumption.  "  The 
act  (continues  the  Chief  Justice)  intended  to 
render  that  practice  unlawful  which  was  law- 
ful before.  Practicing  in  the  name  of  another 
solicitor  was  always  malpractice,  and  punish- 
ed as  such  by  the  courts.  It  is  a  fraud  prac- 
ticed both  upon  the  solicitor  and  the  court, 
and  there  is  no  need  of  a  statute  prohibition. 
If  such  conduct  was  within  one  of  the  mis- 
chiefs that  the  statute  had  in  view,  the  power 
of  the  courts  was  adequate  to  meet  and  redress 
it.  If  the  statute  does  in  fact  reach  this  case, 
it  is  so  far  a  declaratory  provision,  and  per- 
oOl*]  f ectly  *useless. "  I  must  confess  that 
I  have,  for  the  first  time,  now  learned,  that 
rules  of  practice  adopted  by  courts  are  to  be 
considered  as  having  the  same  sanction,  effi- 
cacy, and  force,  as  law  ;  and  that  an  act  of  the 
Legislature,  prohibiting  what  is  previously 
prohibited  by  a  rule  of  court,  is  to  be  consid- 
ered as  a  declaratory  act,  and,  as  such,  useless. 
This  doctrine  is  certainly  novel,  and  I  know 
of  no  ground  upon  which  courts  of  justice, 
even  within  the  sphere  of  their  acknowledged 
jurisdiction,  can  lay  claim  to  legislative  pow- 
ers. A  court  has  power  to  prescribe  rules  of 
practice,  and  rules  for  the  conduct  of  its  of- 
ficers ;  and  the  chancery  was  as  fully  author- 
ized to  prohibit  a  master  or  clerk  from  acting 
as  solicitor  in  his  own  name,  as  from  so  acting 
in  the  name  of  another.  The  existence  of  the 
rule  would  depend,  in  the  one  case  as  well  as 
the  other,  on  the  volition  of  the  court,  and 
might  vary  at  pleasure  ;  and  surely,  if  the 
rule  of  conduct  prescribed  by  the  court  was  a 
salutary  one,  it  was  proper  in  the  Legislature, 
and  beneficial  to  the  community,  that  it  should 
receive  the  weight  of  a  law,  which  would  give 
it  permanency  and  stability,  and  that  it  should 
be  enforced  by  punishment.  The  opinion  of 
the  Chancellor,  who  appears  to  have  given 
great  attention  and  consideration  to  this  sub- 
ject, is  directly  contrary,  and  seems  to  be 
founded  on  firmer  ground.  He  considers  the 
conduct  of  the  prisoner  as  an  offense  against 
the  statute.  "  I  do  not  think,"  says  he,  "that 
the  distinction  taken,  that  the  word  "as"  is  to  be 
construed  to  identify  the  restraint  with  a  per- 
son who  would  have  been  competent  to  act  as 
solicitor,  if  his  capacity  as  such  had  not  been 
legally  suspended,  is  well  taken ;  for,  in  my 
opinion,  the  acting  in  that  capacity  simply, 
while  master,  is  sufficient  to  bring^  it  within 
the  purview  of  the  statute.  If  so,  it  is  not  an 
offense  deduced  from  principle  only,  as  was 
contended,  but  in  contravention  of  a  positive 
law.  Divest  this  case  of  the  circumstance 
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that  the  person  acting  as  solicitor,  being  a  mas- 
ter of  the  *court,  and  it  is  clearly  with-[*5O2 
in  the  case  from  Burrow's  Reports  (1  Burr., 
20).  I  still  retain  my  opinion  (continues  the 
Chancellor)  that  the  master  filed  the  bill  in 
question  contrary  to  the  provision  of  the  stat- 
ute." That  the  Chancellor  proceeded  on  this 
ground,  is  to  be  collected  not  only  from  his 
explicit  opinion,  but  from  these  considerations: 
He  imputed  no  misfeasance  or  nonfeasance  to 
the  prisoner,  as  master  merely  ;  the  offense 
was  acting  as  a  solicitor  while  master.  Now, 
as  this  could  not  have  been  a  contempt,  or  an 
offense  of  any  kind,  if  the  statute  had  not  been 
passed,  the  act.  of  the  prisoner  was,  if  any 
offense,  a  statutable  offense.  But  we  will  sup- 
pose that  the  Chancellor  is  mistaken  in  imput- 
ing a  violation  of  the  statute  to  the  prisoner, 
it  follows  that  the  case  is  stronger  in  his  favor. 
He  has  been  convicted  of  a  violation  of  a  stat- 
ute, when  no  violation  existed  ;  he  has  been 
declared  guilty,  when  he  is  not  guilty  :  and 
this  supposed  misdemeanor,  supposing  it  con- 
nected with  a  contempt,  has  entered  into  the 
estimate  of  his  crime,  the  quantity  of  his 
punishment,  and  the  extent  of  his  aggrava- 
tion, when  it  ought  never  to  have  been  taken 
into  the  account. 

The  procceedings  in  chancery  are,  accord- 
ing to  the  course  of  the  civil  law,  without 
grand  or  petit  juries,  and,  therefore,  the  Chan- 
cellor cannot  take  cognizance  of  crimes.  If  he 
proceeded  against  the  prisoner  for  a  statut- 
able offense,  and  he  declares  that  he  did,  he 
transcended  his  jurisdiction,  and  the  convic- 
tion is  unquestionably  illegal.  Our  constitu- 
tion declares  "that  trial  by  jury,  in  all  cases 
in  which  it  hath  heretofore  been  used  in  the 
Colony  of  New  York,  shall  be  established  and 
remain  inviolate  forever."  The  trial  by  jury 
existed  in  the  colony,  in  all  criminal  cases  ; 
and  if  the*Chancellor  was  permitted  to  punish 
for  this  violation  of  a  statute,  the  prisoner 
would  be  rendered  liable  to  two  punishments 
for  the  same  offense  ;  for  in  a  prosecution  in  a 
*court  of  law,  he  could  not  interpose,  [*5O3 
in  bar,  a  plea  of  convict  autrefois.  And  I  take 
it  that  this  consideration  is  conclusive  to  ex- 
clude the  cognizance  of  chancery.  The  affair 
charged  to  the  prisoner  is  one  act,  "acting  as 
solicitor  while  master."  If  this  is  a  statutable 
offense,  the  Chancellor  cannot,  as  such,  notice 
it ;  but  must  take  cognizance  of  it  under  some 
other  denomination  or  character ;  and  this 
must  be  an  interposition  upon  sustainable  and 
substantial  grounds,  not  upon  nominal  preten- 
sions. To  give  a  new  name  to  a  mode  of  con- 
duct, does  not  change  the  nature  of  the  act, 
or  give  it  a  new  complexion.  If  the  Chancel- 
lor chooses  to  consider  a  crime  and  a  contempt 
as  synonymous,  this  will  not  give  him  jurisdic- 
tion of  the  offense.  The  conduct  of  the  pris- 
oner was  a  statutable  offense  ;  and  if  the  Chan- 
cellor punishes  this  as  a  contempt,  when,  in 
fact  and  judgment  of  law,  it  is  a  crime,  he 
acts  under  a  usurped  jurisdiction.  The  same 
act  may  be  punished  twice,  although  under 
different  names — in  chancery  as  a  contempt, 
in  a  court  of  law  as  a  misdemeanor.  That  the 
Chancellor  intended  to  punish  the  prisoner  for 
violating  the  statute  is  obvious,  from  his  hav- 
ing recited  the  statute  in  his  order  of  commit- 
ment ;  and  that  the  contempt  charged  was 
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considered  by  him,  not  as  a  distinct  substan- 
tive offense,  but  as  a  result,  is  obvious  from 
the  second  opinion  delivered  by  him  in  chan- 
cery. "It  is,"  says  he,  "the  legal  inference  of 
a  contempt,  deduced  from  a  departure  from 
the  obvious  rules  of  justice  and  common  hon- 
esty ;  and  the  doctrine  of  contempts  can  only 
be  applied  as  the  source  of  the  remedy  or  cor- 
rection." Although,  in  the  judgment  of  the 
Chancellor,  not  a  contempt  itself  ;  yet  being  a 
violation  of  moral  rectitude,  it  was  proper  and 
right  to  exert  the  power  which  the  court  has 
over  contempts,  and  to  apply  that  power,  as  a 
rod  of  chastisement,  to  this  depravity.  This 
doctrine,  however  well  intended,  can  never  be 
considered  as  legitimate  ;  for  then  the  juris- 
dictional  functions  of  all  courts  might,  un- 
5O4*]  der  the  pretense  *of  constructive  con- 
tempts, or  some  other  plausible  assumption, 
be  exercised  to  an  unlimited  extent,  and  be 
commensurate  and  co-extensive  with  all  de- 
partures from  justice  and  common  honesty. 

Considering  this  conviction,  however,  as 
composed  of  different  ingredients,  as  of  a 
mixed  amphibious  character,  as  comprising  a 
contempt  and  a  statutable  offense,  malpractice, 
and  a  violation  of  official  obligation,  it  is  evi- 
dent that  the  Chancellor  has  undertaken  to  try 
a  contempt  which  he  can  try,  and  a  statutable 
offense  which  he  cannot  try  ;  to  mingle  legiti- 
mate and  illegitimate  subjects  together,  and  to 
apply  one  indivisible  punishment  to  the  whole. 
The  case  of  The  King  v.  Gottyer  &  Capon  (Say- 
er's  Reports,  44)  is  a  case  in  point.  The  de- 
fendants were  sentenced  by  a  court  of  quarter 
sessions  to  be  imprisoned  one  month,  to  ask 
pardon  on  their  knees,  and  to  publish  an  ac- 
count of  the  sentence  in  the  newspapers.  On 
a  luibeas  corpus  they  were  discharged  by  the 
Court  of  K.  B. ,  because  the  conviction  was  ille- 
gal, in  prescribing  two  of  three  punishments 
not  authorized  by  law.  The  present  case  is  a 
stronger  one ;  for  if  a  conviction  is  illegal  in 
prescribing  a  punishment  not  authorized,  it 
must,  a  fortiori,  be  illegal,  if  a  court  not  em- 
powered to  take  cognizance  of  the  crime 
should,  nevertheless,  assume  it,  and  punish 
accordingly.  In  the  latter  case,  the  proceed- 
ing was  unwarrantable  from  its  inception ;  in 
the  former,  only  in  its  termination. 

I,  therefore,  conceive  this  branch  of  the  sub- 
ject free  from  the  least  scintilla,  of  doubt,  and 
from  the  least  shade  of  obscurity.  I  consider 
it  as  the  strongest  and  firmest  ground  on 
which  the  prisoner  stands.  And  so  consider- 
ing it,  I  might  here  rest  the  investigation  of 
the  remainder  of  this  and  the  three  subsequent 
points,  and  proceed  immediately  to  the  last 
point.  But  considering  the  magnitude  and 
importance  of  the  question,  I  shall  treat  it  in 
the  manner  I  originally  proposed. 

The  second  objection  taken  to  the  legality 
f><)5*]  of  the  conviction  *is.  that  he  was  not 
admitted  to  the  benefit  of  interrogatories.  It 
has  been  stated  by  the  Chief  Justice  that  it 
does  not  appear  on  the  return  that  he  was  not 
examined  on  interrogatories.  True  it  is  that 
it  does  not  expressly  appear  ;  but  it  expressly 
appears  that  he  was  convicted  on  the  affidavits 
of  certain  persons  ;  and  it  is  not  stated  that  lie 
was  admitted  to  purge  himself  upon  oath. 
Q'M'l  non  appuret,  noneni.  The  silence  of  the 
order  is  conclusive  as  to  the  fact.  If  it  was  es- 
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sential  and  indispensable  to  a  conviction  that 
a  purgation  on  oath  should  be  admitted,  the 
omission  of  this  material  link  in  the  chain,  or 
in  the  inducing  reasons  for  the  commitment, 
is  a  fatal  oversight.  Although  the  denial  un- 
der oath  of  a  contempt  in  chancery,  is  not  con- 
clusive as  it  is  in  a  court  of  law,  yet,  as  the 
proceedings  in  such  cases  are  summary,  with- 
out the  compulsory  attendance  of  witnesses 
and  trial  by  jury,  against  the  rules  of  common 
law,  and  contrary  to  the  genius  of  a  free  gov- 
ernment, the  party  charged  ought,  at  least,  to 
have  the  benefit  of  a  purgation  on  oath.  For 
if  it  does  not  destroy  the  charge  of  criminalty, 
it  may  lessen  its  shades  ;  and  if  it  does  not  pre- 
vent punishment,  it  may  diminish  its  severi- 
ties. And  I  cannot  think  that  the  reason  as- 
signed by  the  Chancellor,  for  not  admitting 
the  prisoner  to  exculpate  himself  on  oath,  is 
satisfactory.  "It  is  on  that  ground  (says  the 
Chancellor,  to  wit,  the  application  of  the  cor- 
rective or  remedial  doctrine  of  contempts,  to 
the  punishment  of  a  departure  from  justice 
and  common  honesty),  that  the  master  has  not 
been  called  on  to  answer  on  interrogatories,  and 
that  his  affidavit  was  rejected  as  inadmissible. " 
That  is,  "he  has  not  been  admitted  to  his  inter- 
rogatories, because  he  is  guilty  of  injustice  and 
dishonesty.  If  he  had  been  charged  with  a 
disturbance  in  court,  or  for  not  obeying  the 
process  of  the  court,  or  any  other  actual  con- 
tempt, I  should  admit  him  to  an  exculpation  ; 
but,  inasmuch  as  he  is  said  to  have  behaved 
dishonestly  and  unjustly,  *I  shall  not  [*5OO 
indulge  him.  The  same  protection  and  justi- 
fication, which  are  allowed  him  in  slight  of- 
fenses, shall  be  withheld  from  him  in  flagrant 
cases.  And  taking  it  for  granted  that  the 
charges  of  his  accusers  are  true,  I  shall  proceed 
to  convict  him,  without  admitting  that  mode 
of  extenuation,  if  not  justification,  marked  out 
by  the  invariable  course  of  such  proceedings." 
To  show  the  injustice  of  this  proceeding,  let 
us  suppose  that  Peter  W.  Yates  was  the  only 
witness  against  the  prisoner,  to  prove  that  he 
acted  without  his  authority ;  that  the  oath  of 
the  complainant  Bacon  should  establish  be- 
yond doubt  that  he  paid  Peter  W.  Yates  a  sum 
of  money  to  change  the  solicitor,  and  that  the 
prisoner,  on  being  admitted  to  his  oath,  should 
state  that  he  had  an  express  authority  from 
him  to  make  use  of  his  name.  Would  not 
this  purgation,  fortified  and  upheld  in  an  es- 
sential point,  by  the  oath  of  the  complainant 
himself,  completely  rebut  and  prostrate  the 
testimony  of  Peter  W.  Yates,  so  far  as  it  re- 
lates to  this  aggravated  feature  of  the  charge  : 
and,  of  course,  in  extenuating  his  offense, 
have  extenuated  his  punishment? 

The  remaining  objection  to  the  legality  of 
the  commitment  is,  that  it  is  not  definite  and 
terminable,  either  by  the  effluxion  of  time,  or 
on  the  doing  of  some  act  by  the  prisoner. 

In  the  case  of  summary  convictions,  the  of- 
fender ought  not  to  be  put  in  a  worse  situa- 
tion, as  to  the  duration  of  the  punishment, 
than  if  he  had  enjoyed  the  benefit  of  a  trial 
by  jury  ;  and  a  conviction  in  the  latter  case, 
unlimiled  as  to  the  period  of  confinement, 
would  be  relieved  against  by  habeas  mrpitf,  or 
reversed  on  a  writ  of  error.  This  power  in 
the  English  courts  of  committing  during  pleas- 
ure seems  to  have  been  borrowed  from  the  in- 
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definite  and  omnipotent  privileges  claimed  by 
the  lords  and  commons  ;  but  even  in  commit- 
ments by  either  house  of  Parliament,  as  well 
as  by  our  Senate  and  Assembly,  the  imprison- 
«>O7*]  ment  ceases  *with  their  adjournment, 
and  is,  therefore,  terminable  on  the  happen- 
ing of  that  event.  And  it  is  no  argument  to 
say  "that  if  the  time  should  be  definite  in  the 
sentence,  the  court  could  not  alter  it,  even 
upon  the  submission  of  the  party,  and  it,  would 
operate  rigorously  upon  him  ; "  because  the 
conviction  may  be  made  limited  in  point  of 
time,  and  yet  provide,  that  within  the  defined 
period,  the  prisoner  may  be  discharged,  if  the 
court  shall  direct.  And  where  an  imprison- 
ment is  made  to  terminate  on  the  doing  of  a 
certain  act  on  the  part  of  the  prisoner,  every 
legitimate  object  will  be  answered,  and  his 
course  of  future  conduct  expressly  marked 
out.  He  will  not  depend  for  his  liberation 
upon  the  varying  volition  or  the  fluctuating 
caprice  of  the  judge  ;  and  it  is  not  satisfactory 
to  say  "  that  it  is  the  established  course  in  the 
courts  of  law  and  equity  to  receive  the  sub- 
mission of  the  party  whenever  he  is  ready  to 
offer  it,  and,  on  reasonable  satisfaction  made, 
to  discharge  him."  The  offense  being  com- 
pleted, the  whole  punishment  and  extent  of 
the  submission  can  as  well  be  prescribed  at  the 
time  of  the  conviction  as  at  any  subsequent 
period.  An  indefinite  commitment  as  to  time, 
with  an  implied  understanding  that  the  pris- 
oner shall  be  released  on  submission,  is,  in 
fact,  an  imprisonment  during  the  pleasure  of 
the  judge,  which  pleasure  may  continue  until 
the  subject  of  punishment  is  released  by 
death  ;  for  what  will  be  deemed  a  sufficient 
submission,  or  atonement,  is  still  preserved  as 
a  mysterious  deposit  in  the  bosom  of  the 
judge  ;  and  when  the  prisoner  offers  his  atone- 
ment, the  judge  may  reject  it  as  inadequate, 
or  impose  one  impossible  to  be  fulfilled,  or 
declare  that  the  end  of  punishment  has  not 
been  sufficiently  realized.  And  there  can  be 
no  reason  of  necessity,  no  consideration  in- 
volved with  the  maintenance  of  judicial 
authority,  that  requires  arbitrary  imprison- 
ment, where  the  proceedings  are  summary, 
and  in  derogation  of  the  principles  of  free 
government.  Every  court  in  the  State,  from 
,5O8*]  the  court  of  the  last  resort  *to  the  low- 
est tribunal,  may  commit  for  contempts,  and 
I  presume  that  this  high-toned  doctrine  of 
contempts  will  be  applied  to  them  all.  Every 
part  of  the  State  will  then  exhibit  its  magis- 
trates armed  with  the  power  of  indefinite  im- 
prisonment for  contempts.  Giving  the  line  to 
this  doctrine,  and  allowing  practical  operation 
to  the  dogmas  of  judicial  discretion,  of  im- 
prisonment during  pleasure,  and  of  exclusive 
cognizance  of  contempts,  no  man  will  be  safe 
from  the  coercion  of  tyranny.  If  "  man, 
proud  man,  dressed  in  a  little  brief  authority," 
does  not  then  "  play  such  fantastic  tricks  be- 
fore high  heaven,  as  make  the  angels  weep," 
he  may  still  make  your  citizens  groan  in  pris- 
ons, deprived  of  the  blessings  of  freedom,  of 
the  comforts  of  domestic  life,  and  of  the  rights 
and  liberties  which  were  procured  for  us  by 
the  soldiers  and  statesmen  of  the  Revolution. 
Upon  the  doctrine  contended  for,  a  throne  of 
judicial  tyranny  may  be  erected  in  every  part 
of  the  country,  unless  the  Legislature  shall 
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interpose,  and  define  the  nature  of  contempts, 
the  period  of  imprisonment,  the  extent  of 
fines,  and  shall  say  to  our  courts,  "thus  far 
shalt  thou  go,  and  no  farther."  A  bill  formed 
with  this  view  passed  the  Senate  at  their  last 
session,  but  was  not  acted  upon  in  the  Assem- 
bly. 

2,  3.  The  second  and  third  points  suggested 
for  inquiry,  are,  whether  a  judge,  under  the 
Habeas  Corpus  Act,  had  cognizance  of  this 
case ;  and  whether  a  re-imprisonment  under 
the  Habeas  Corpus  Act  was  justifiable  ?  As 
these  two  points  are  intimately  blended  to- 
gether, I  shall  consider  them  conjunctly. 

It  is  contended  that  the  judge  usurped  a 
jurisdiction  not  given  him  by  the  statute  ;  and 
that,  therefore,  his  decision  was  null  and  in- 
operative, being  cm-am  nonjudice. 

Our  statute  differs  from  the  English,  not 
only  in  phraseology,  but  in  this  important  re- 
spect, that  a  judge  may  take  cognizance  of  the 
case  of  any  person  imprisoned,  whereas  in 
England,  he  is  confined  to  persons  committed 
*or  detained  for  crimes.  In  England,  [*5O9 
in  the  year  1757  (6  Bac.  Abr.,  603),  a  gentle- 
man was  impressed,  and  on  application  to  a 
judge  for  a  Jiabeas  corpus,  in  vacation,  a  diffi- 
culty arose  about  granting  it.  He  was,  how- 
ever, relieved  by  the  admiralty.  This  pro- 
duced a  discussion  in  Parliament,  and  the 
opinions  of  the  twelve  judges  were  taken  on 
the  extent  of  the  remedy  furnished  by  the 
Habeas  Corpus  Act.  It  is  easy  to  perceive  that 
apprehensions  existed  whether  a  salutary  in- 
terference, by  Parliament,  might  not  clash 
with  the  practice  of  impressment,  and  the  ser 
vice  of  the  Navy,  and  nothing  was  done.  Our 
statute,  in  enlarging  the  powers  of  the  judge, 
evidently  gave  him  cognizance  of  all  cases  of 
imprisonment  other  than  persons  convict,  or 
in  execution  by  legal  process,  or  committed 
for  treason,  or  felony,  plainly  and  specially 
expressed  in  the  warrant  of  commitment.  A 
judge  in  vacation  has,  then,  exactly  the  same 
powers  under  the  Habeas  Corpus  Act  that  the 
Supreme  Court  has  at  common  law,  except  in 
treason  and  felony;  for  I  take  it,  that  the  same 
limitation  applies  to  the  powers  of  the  Su- 
preme Court,  at  common  law,  in  the  case  of 
persons  convict,  or  in  execution,  by  legal  pro- 
cess, that  are  applied  to  the  judge  by  the  stat- 
ute ;  the  legality  of  the  commitment  being  in 
both  forums  a  subject  of  judicial  investiga- 
tion and  determination.  The  Supreme  Court 
have  no  more  right  to  discharge  a  person  com- 
mitted legally  for  a  crime,  or  imprisoned  in  a 
civil  action,  than  a  judge  has  under  the  stat- 
ute. There  is  this  further  difference  between 
the  statutes  ;  the  English  judge  is  bound  to 
take  the  recognizance  of  the  prisoner,  to  ap- 
pear in  the  King's  Bench,  or  in  such  other 
court  where  the  offense  is  properly  cogniza- 
ble, as  the  case  shall  require.  Our  statute  does 
not  mention  any  court  by  name,  but  directs  a 
recognizance  of  the  prisoner,  for  his  appear- 
ance at  the  next  court,  where  the  offense  is 
properly  cognizable,  as  the  case  shall  require. 
This  difference,  although  verbal,  may  illus- 
trate a  difficulty  which  has  been  presented. 
In  *both  statutes  nearly  the  same  pro-  [*5 1 0 
vision  exists,  to  the  following  effect :  in  the 
English,  the  recognizance  is  to  be  taken,  "  un- 
less it  shall  appear  that  the  party  so  commit- 
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ted  is  detained  upon  a  legal  process,  order  or 
warrant,  out  of  some  court  that  hath  jurisdic- 
tion of  criminal  matters,  or  by  some  warrant, 
signed  and  sealed,  with  the  hand  and  seal  of 
any  of  the  said  justices  or  barons,  or  some 
justice  or  justices  of  the  peace,  for  such  mat- 
ters or  offenses,  for  the  which,  by  law,  the 
prisoner  is  not  bailable."  And  our  statute 
says,  "  unless  it  shall  appear  unto  the  said 
Chancellor,  or  judge,  that  such  prisoner  is  de- 
tained upon  a  legal  process,  out  of  some  court 
having  jurisdiction  of  criminal  matter,  or  by 
some  warrant,  under  the  hand  and  seal  of  a 
judge  or  justice,  for  some  matter  or  offense, 
for  which,  bv  law,  the  prisoner  is  not  bail- 
able." The  obvious  construction  of  this  power 
of  bailing,  and  of  the  limitations  of  the  power 
is,  that  the  judge  shall,  in  all  instances,  bail, 
except  the  prisoner  is  committed  for  matters 
not  bailable  by  a  court  of  criminal  jurisdic- 
tion, or  by  a  judge  or  justice,  acting  in  a 
criminal  case  ;  evidently  referring  back  to  the 
exceptions  of  felony  and  treason,  in  the  ante- 
cedent part  of  the  section  ;  and  the  words 
"for  some  matter  or  offense  for  which,  by 
law,  the  prisoner  is  not  bailable,"  relate  as 
well  to  commitments  by  criminal  courts,  as  to 
commitments  by  a  judge  or  justice.  The 
recognizing  to  appear  in  the  King's  Bench,  in 
England,  the  supreme  criminal  court  of  the 
kingdom,  shows  the  application  to  crimes  to 
persons  commited  for  offenses  ;  and  that,  as 
the  power  only  embraced  crimes,  the  limita- 
tion of  the  power  cannot  go  beyond  the  power 
itself,  nor  can  the  exception  be  made  broader 
than  the  rule.  Commitments  by  chancery 
cannot  certainly  come  into  view  in  this  part 
of  the  section,  which  treats  only  of  crimes ; 
for  chancery  is  not  a  court  having  jurisdic- 
tion of  criminal  matters  ;  and  who  ever  heard 
of  a  man's  being  recognized  to  appear  in  that 
court  to  answer  for  an  offense  ? 
/ill*]  *A  judge  is  certainly  constituted  a 
tribunal  to  pronounce  upon  the  legality  of  a 
•commitment.  He  is  not  to  intermeddle,  when 
the  prisoner  is  convict  or  in  execution  by  legal 
process  ;  when  he  is  detained  upon  a  legal 
process  out  of  criminal  courts,  for  some  mat- 
ter or  offense  not  bailable  ;  or,  by  warrant, 
under  the  hand  and  seal  of  a  judge  or  justice, 
for  such  matter  or  offense  not  bailable.  If  a 
prisoner  is  brought  before  a  judge,  onufiabeax 
Corpus,  who  is  to  determine  on  the  legality  of 
the  commitment  ?  Is  he  to  take  it  for  granted 
that  every  commitment  of  every  court  is  in 
execution  by  legal  process,  and  legal,  and  that 
ovcry  commitment  of  every  court  and  magis- 
trate for  offenses  not  bailable  is  legal,  and  to 
remand  the  prisoner  accordingly  V  Will  not 
this  render  the  Habeas  Corpus  Act  of  little 
value,  and  circumscribe  its  operation  in  a 
most  pernicious  manner  ?  The  judge  has  ju- 
risdiction, and  if  he  has  jurisdiction,  his  judg- 
ment may  b«  erroneous,  but  it  cannot  be  void. 
If  he  decides  that  the  process  is  illegal,  he 
may  err,  and  so  may  all  courts  ;  but  erroneous 
judgments  ure  not  void,  but  voidable.  Sev- 
eral cases  have  been  indicated  by  the  counsel, 
where  discharges  have  been  made  by  our 
judges,  under  the  Habeas  Corinm  Act,  of  per- 
sons committed  by  courts.  To  these  let  me 
add  a  decision  by  Judge  Hobart,  in  the  case  of 
a  commitment  for  a  contempt,  in  fncif  rurup. 
JOHNS.  HKP.  ,  6. 


in  a  justice's  court,  in  New  York.  The  pris- 
oner was  discharged  by  him,  on  a  habeas  cor- 
pus ;  and,  although  the  subject  was  much  dis- 
cussed at  that  time,  yet  I  never  heard  a  doubt 
expressed  of  his  jurisdiction.  The  truth  then, 
is,  that  a  judge,  in  vacation,  has  the  same 
powers  as  the  Supreme  Court,  except  in  trea- 
son and  felony  ;  and  the  power  under  the 
Habeas  Corpus  Act  is  enlarged  and  made  com- 
mensurate and  coequal,  because  the  nature  of 
our  government  requires  that  unjust  impris- 
onment should  meet  with  a  remedy,  prompt, 
efficacious  and  extensive. 

If,  then,  the  judge  had  jurisdiction  in  the 
cause,  whether  he  decided  erroneously  or  not, 
is  now  immaterial,  -*his  discharge,  be-  [*512 
ing  in  favor  of  personal  liberty,  is  final  and 
conclusive.  He  is,  in  that  respect,  a  court  of 
dernier  resort ;  and  the  5th  section  of  the  act 
declares  that  "  no  person,  who  shall  be  set  at 
large,  upon  any  Jtabeas  corpus,  shall  be  again 
imprisoned  for  the  same  offense,  unless  by  the 
legal  order  or  process  of  the  court  wherein  he 
is  bound,  by  recognizance,  to  appear,  or  other 
court  having  jurisdiction  of  the  cause  ;"  and 
imposes  a  penalty  of  $1,250,  for  such  recom- 
mitment, "  any  colorable  pretense  or  variation 
in  the  warrant  of  commitment  to  the  contrary 
notwithstanding."  This  provision  appears  to 
set  this  branch  of  the  inquiry  at  rest.  It  is 
the  same  as  in  the  English  statute,  and  it 
evidently  refers,  when  speaking  of  the  court 
where  the  prisoner  is  bound  to  appear,  or  a 
court  having  jurisdiction  of  the  cause,  to  the 
case  of  persons,  bound  to  appear  and  answer 
for  crimes  in  criminal  courts.  In  England, 
the  King's  Bench,  or  court  where  the  offense 
is  properly  cognizable,  is  mentioned.  In  the 
3d  section  of  our  statute,  any  court  where  the 
offense  is  properly  cognizable  is  specified.  If, 
therefore,  the  prisoner  is  recognized  to  appear 
at  the  General  Sessions,  and  is  convicted 
there  ;  or  if,  after  being  recognized  to  appear 
there,  his  cause  is  tried  in  the  Oyer  and  Ter- 
miner,  he  may  be  imprisoned  as  the  justice  of 
the  case  may  demand  ;  but  by  no  other  tribu- 
nal or  magistrate,  under  any  pretense  what- 
soever. If  the  right  of  re-imprisonment  is  sus- 
tained in  other  cases,  the  benefits  of  the  writ 
of  habeas  corpus  may  be  greatly  evaded,  if  not 
completely  nullified.  I  consider  it,  therefore, 
of  great  importance  to  personal  liberty  to  re- 
sist this  extraordinary  doctrine.  Abuses  may, 
indeed,  occur  in  the  exercise  of  the  powers  of 
a  judge,  under  the  Habeas  Corpus  Act ;  but  if 
he  errs  in  favor  of  personal  liberty,  he  errs  on 
the  safe  side,  and  his  decision  ought  not  to  be 
called  in  question. 

4.  Whether  the  recommitment  by  the  Court 
of  Chancery,  by  order,  and  not  by  attachment, 
is  Wai. 

*That  any  recommitment  is  illegal  1*511$ 
in  this  case,  I  think,  cannot  be  doubted  ;  but, 
stippo  ing  otherwise,  the  question  is,  whether 
!  it   can   be  done  in  the  shape  of  an  order.     An 
i  order,   in   the  first   instance,  would   not   have 
j  been   warranted  by  law,  and   the  attachment 
I  was  spent,  and  must  be  considered  as  functus 
nffido.     I  should   conceive  that  the  same  au- 
thority is  necessary  to  operate  a  recaption  as  a 
caption.     Wherever  a  man  is  deprived   of  his 
personal   liberty,  our  law  seems  to  require  the 
solemnity  of  a  writ   or  warrant.      It   was  as 
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easy  to  have  issued  a  new  attachment  under 
the  seal  of  the  court,  reciting  the  first  attach- 
ment, and  the  proceedings  under  it,  as  it  was 
to  issue  the  order.  And,  although  I  think 
this  to  be  the  most  unessential  point  in  the 
inquiry,  yet  the  case  of  Furlong  v.  Bray  (2 
Saund.,  182)  is  very  strong  and  pointed.  It 
appears  that  an  action  of  false  imprisonment 
was  brought  against  the  warden  of  the  Fleet ; 
a  plea  of  justification  was  put  in,  that  the  plaint- 
iff was  committed  by  an  order  of  the  Court  of 
Chancery ;  and  it  was  determined,  by  the 
court,  that  a  person  cannot  be  imprisoned  by 
an  order  of  the  Court  of  Chancery,  without  a 
writ.  And  here  let  me  remark,  that  the  coun- 
sel for  the  prisoner  has  contended,  that  if  the 
person  is  in  court,  he  may  be  committed  by 
an  order,  and  that  the  order  will  refer  to  his 
presence,  by  stating  that  he  stand  committed  ; 
but  that,  if  he  be  out  of  court,  a  writ  must 
issue.  The  order,  in  the  case  of  Furlong,  was 
a  case  of  this  nature,  that  he  should  stand 
committed  ;  and  yet,  although  it  comes  with- 
in the  express  admission  of  the  counsel,  it  was 
adjudged  insufficient.  Perhaps  the  court  may 
regularly  commit  on  an  order,  in  the  first  in- 
stance, if  the  party  is  in  court,  for  the  sake 
of  securing  his  person  ;  but  is  not  this  to  be 
considered  as  the  mere  groundwork  of  a  writ, 
and  ought  it  not,  in  all  cases,  to  follow  the 
order  ?  The  case  of  Furlong  v.  Bray  is  also 
reported  (IMod.,  272),  and  the  court  said  that 
the  plea  of  justification  was  vicious,  in  not 
setting  forth  an  attachment. 
514*]  *5.  The  fifth  and  last  point  is, 
whether  the  judgment  of  the  Supreme  Court, 
on  a  view  of  the  first  point  only,  admitting 
the  legality  of  a  commitment  by  order,  the 
want  of  jurisdiction  in  the  judge,  and  power 
of  re-imprisonment,  ought  not  to  have  been 
in  favor  of  the  prisoner ;  and  whether  he 
ought  not  to  have  been  discharged  on  some  or 
all  of  the  other  grounds. 

If  the  original  commitment  was  illegal,  the 
Supreme  Court  ought  to  have  discharged  the 
prisoner ;  or  if  a  re-imprisonment  was  con- 
trary to  law,  or  if  a  commitment  by  an  order, 
instead  of  an  attachment,  is  unwarrantable ; 
in  either  of  these  cases  there  can  be  no  doubt 
but  that  they  ought  to  have  interposed  in  his 
favor,  unless  it  can  be  shown  that  legal  im- 
pediments exist  ;  and  it  is  pretended  that 
courts  will  not  interfere  with  commitments  of 
tribunals  of  co-ordinate  or  superior  jurisdic- 
tion, particularly  with  convictions  for  con- 
tempts, and  by  the  remedy  of  a  habeas  corpus. 

The  Chancellor  has,  in  effect,  and  to  a  cer- 
tain extent,  given  up  this  ground.  He  says' 
"  that  a  habeas  corpus  is  a  proper  remedy  in 
all  cases  of  unlawful  imprisonment  ;  that  the 
judicial  officers,  to  whom  is  confided  the  im- 
portant trust  of  determining  on  the  legality  of 
imprisonments,  are  not  to  be  retained  by  the 
consideration  that  such  imprisonments  are 
imposed  by  officers  of  co-ordinate  or  superior 
grade,  I  am  not  disposed  to  deny  ;  but  the 
most  liberal  construction  of  their  authority 
will  circumscribe  it,  by  some  limits  which  it  is 
not  legally  competent  to  them  to  overleap." 

It  was  originally  held  that  a  court  could  not 
relieve,  in  any  case,  by  habeas  corpus,  until  the 

1.— See  the  printed  case  of  Yates,  pp.  96,  97. 
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conviction  was  quashed,  or  reversed,  by  a 
writ  of  error.  Before  the  Habeas  Corpus  Act 
the  celebrated  case  of  Bushell  occurred  ;  he 
was  fined,  as  a  juror,  for  giving  a  verdict  con- 
trary to  law,  contrary  to  full  and  manifest 
evidence,  and  contrary  to  the  direction  of  the 
court,  in  matter  of  law,  by  the  commissioners 
of  Over  and  Terminer ;  and  was  committed 
*to  prison  for  not  paying  his  fine.  On  [*5 1  o 
a  habeas  corpus,  returned  into  the  Court  of 
Common  Pleas,  he  was  discharged,  and  the 
court  held  that  "  quashing  the  order  of  com- 
mitment, upon  a  certiorari,  which  the  King's 
Bench  may  do,  but  not  the  Common  Pleas,  is 
not  material  in  this  case. 

"1.  The  prisoner  is  to  be  discharged,  or  re- 
manded, barely  upon  the  return,  and  nothing 
else,  whether  in  the  King's  Bench  or  Common 
Pleas. 

"2.  Should  the  King's  Bench  have  the 
order  of  commitment  certified  and  quashed, 
before  the  return  of  the  habeas  corpus,  or 
after,  what  will  it  avail  the  prisoners  ?  They 
cannot  plead  nul  tid  record  in  the  one  case  or 
the  other. 

•'3.  In  all  the  precedents  shown  in  the 
Common  Pleas,  or  in  any  that  can  be  shown 
in  the  King's  Bench,  upon  discharging  the 
prisoner,  by  habeas  corpus,  nothing  can  be 
shown  of  quashing  the  orders  or  decrees  of 
that  court  that  made  the  wrong  commitment. 

"4.  It  is  manifest,  where  B.  R.  hath,  upon 
habeas  corpus,  discharged  a  prisoner  com- 
mitted by  the  chancery,  the  person  hath  again 
been  recommitted,  for  the  same  cause,  by  the 
chancery,  and  redelivered  by  B.  R.,  but  no 
quashing  of  the  chancery  order  ever  heard  of. 

"5.  In  such  cases  of  recommitment,  the 
party  hath  other  and  proper  remedy  besides  a 
new  habeas  corpus,  of  which  I  shall  not  speak 
now. 

"6.  It  is  known,  that  if  a  man  recover  in 
assize,  and  after  in  a  redisseisin,  if  the  first 
judgment  be  reversed  in  the  assize,  the  judg- 
ment in  the  redisseisin  is  also  reversed.  So, 
if  a  man  recover  in  waste,  and  damages  given, 
for  which*  debt  is  brought  (especially  if  the 
first  judgment  be  reversed  before  execution), 
it  destroys  the  process  for  the  damages  in 
debt,  though  by  several  originals.  But  it  may 
be  said  that  in  a  writ  of  error  of  this  kind  the 
foundation  is  destroyed,  and  no  such  record  is 
left.  But  as  to  that  in  Drury's  case  (8  Co. 
*Rep.),  an  outlawry  issued,  and  pro-  [*51($ 
cess  of  capias  upon  the  outlawry,  the  sheriff 
returned  non  esf  invenlus  ;  and  the  same  day 
the  party  came  into  court  and  demanded  oyer 
of  the  exigent,  which  was  the  warrant  of  the 
outlawry  ;  and  showed  the  exigent  to  be  alto- 
gether uncertain  and  insufficient,  and  conse- 
quently the  outlawry  depending  upon  it  to  be 
null.  And  the  court  gave  judgment  accord- 
ingly, although  the  record  of  outlawry  were 
never  reversed  by  error ;  which  differs  not 
from  this  case,  where  the  order  of  commit- 
ment is  judicially  declared  illegal  ;  though 
not  quashed  or  reversed  by  error,  and,  conse- 
quently, whatever  depends  upon  it,  as  the 
fine  and  commitment  do  ;  and  the  outlawry  in 
the  former  case  was  more  the  king's  interest 
than  the  fine  in  this."  (Vaugh.  Rep.,  157,  158.) 

This  opinion  of  the  court  settled  the  law  on 
the  question,  whether  the  court  would  relieve 
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by  Iiabeag  corpus,  the  conviction  not  being  first 
quashed  or  reversed;  and  it  is  deserving  of  at- 
tention, not  only  for  its  importance,  but  for 
the  great  learning  and  talents  it  displays.  It 
took  place  before  the  Habeas  Corpus  Act, when 
the  habeas  corpus  was  not  considered  a  writ  of 
right,  and  in  the  Common  Pleas,  which  has  no 
jurisdiction  over  crimes,  and  which  could  not, 
of  course,  quash  the  conviction.  The  prisoner 
was  discharged,  leaving  the  judgment  unre- 
versed.  The  great  stress  which  has  been  laid 
upon  relieving  against  the  execution  by  habeas 
corpus,  and  still  leaving  the  conviction  or  judg- 
ment untouched,  must  now  be  forever  put  at 
rest,  and  all  the  chimerical  speculation  built 
upon  it  must  vanish  into  thin  air.  The  courts 
in  England  have  followed  this  parent  case,  and 
I  think  that  they  have  generally  adopted  the 
following  rule:  Where  the  conviction  is  sub- 
stantially wrong,  they  relieve  in  a  summary 
way  by  habeas  corpus;  where  formally  or  tech- 
nically wrong,  they  put  the  party  to  his  cer- 
tiorari,  or  writ  of  error. 

517*]  *Accordingly,  in  Bethett's  case  (1 
Salk.,348;  5  Mod.  Rep.,  19),  who  was  fined, 
by  the  Oyer  and  Terminer,  £150,  for  buying 
and  selling  old  money :  and  committed  until 
paid,  he  brought  a  habeas  corpus  in  B.  R.,  and 
took  two  formal  exceptions  to  the  conviction: 
1.  That  he  was  sentenced  to  the  custody  of  the 
jailer,  not  of  the  sheriff.  2.  That  the  word 
committitur  was  not  used,  but  only  rema- 
neat. 

The  court  put  the  party  to  his  writ  of  error, 
saying,  that  where  a  commitment  was  without 
cause,  a  prisoner  may  be  delivered  by  habeas 
corpus;  but  where  there  appears  to  be  good 
cause,  and  a  defect  only  in  the  form  of  com- 
mitment, as  in  this  case,  he  ought  not  to  be 
discharged.  And  the  court  said  that  before 
Buf,hell's  case  no  man  was  ever  delivered  by 
habeas  corpus,  without  writ  of  error,  from  a 
commitment  of  a  court  over  and  terminer. 

In  the  case  of  Rex\.  Chandler  (1  Ld.  Raym., 
545),  on  a  habeas  corpus,  brought  to  discharge 
a  prisoner  from  custody,  on  an  illegal  commit- 
ment, by  two  justices  of  the  peace,  upon  a 
conviction,  under  the  act  against  deer  stealing, 
he  was  discharged.  An  objection  was  started 
by  counsel,  that  the  conviction  ought  to  be 
quashed,  before  the  prisoner  could  be  dis- 
charged, for  the  execution  is  good  until  the 
judgment  be  reversed.  This  was  overruled. 
Holt,  Chief  Justice,  referred  to  ItusheWs  case, 
where  tbe  jury  were  fined,  and  were  commit- 
ted in  execution  for  it  in  court;  that  this  was  a 
judgment,  and  yet  he  was  discharged  on  ha- 
beas corpus,  in  C.  B. 

In  Crawley's case  (Cro.  Car.,  567),  in  B.  R., 
it  appeared  that  he  was  committed  to  jail  by 
two  justices,  until  he  should  obey  an  order  of 
taking  the  office  of  constable  on  him.  The  court 
held  that  he  was  unjustly  committed,  and  dis- 
charged him  on  habeas  corpus. 

The  Court  of  B.  R.  in  England  is  the  only 
one  of  the  four  great  courts  which  has  crimi- 
nal jurisdiction,  and  it  does  not  appear  that 
J>  1 H*]  the  caseever  came  up  where  there  *was 
a  hnliinx  corpus  brought,  to  be  red  reused  against 
any  of  its  determinations.  The  cases  that  I 
have  pointed  out  show,  conclusively,  that 
prisoners  have  been  discharged  on  fiakea*  r»r- 
pus,  on  commitments  by  the  courts  of  oyer  and 
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terminer,  and  other  tribunals  of  inferior  juris- 
diction. The  relief  to  be  granted  against  un- 
just imprisonment  has  no  relation  to  the  court 
committing,  but  to  the  cause  for  which  the 
commitment  was  made.  As  the  three  great 
courts  of  Westminster  Hall,  the  Chancery, 
Common  Pleas,  and  Exchequer,  cannot  con- 
vict for  crimes,  but  only  for  contempts,  the 
only  probable  case,  in  which  tbe  exercise  of 
their  committing  power  could  come  into  ques- 
tion, is  in  the  latter  case.  It  has  been  held  in- 
cidentally, and  as  an  obiter  dictum,  that  the 
courts  of  the  Hall  will  not  meddle  with  each 
other's  convictions  of  contempt.  And  the  doc- 
trine has  been  reiterated  by  the  Chief  Justice; 
and  it  is  most  strenuously  contended  that  in 
the  single  case  of  contempts  only,  a  review  of 
the  decision  cannot  take  place;  a  case  of  all 
others  that  requires  most  a  controlling  power. 
Although  the  courts  of  Westminster  Hall 
have  not  been  called  upon  to  review  each  oth- 
er's commitments  for  contempts,  persons  im- 
prisoned by  the  Peers  and  Commons  have  en- 
deavored to  obtain  the  benefit  of  the  writ  of 
habeas  corpus.  The  case  of  The  Earl  of  Shafts- 
bury  (2  State  Trials,  615 ;  1  Modern,  144),  who 
was  committed  by  the  House  of  Lords,  for 
high  contempts  against  it,  and  during  his 
majesty's  pleasure,  and  the  pleasure  of  the 
House;  and  the  case  of  The  Queen  \.  Paty  et  aL 
(2  Salk.,  894;  2  Ld.  Raym.,  1005),  show  that 
the  B.  R.  would  not  relieve  in  this  way  against 
either  house  of  Parliament,  as  does  also  the 
case  of  Crosby  (3  Wils.,  188;  2  Bl.  Rep.,  754). 
The  true  reason  was  the  undefined  and  om- 
nipotent privileges  of  Parliament;  and  the 
judges  did  not,  probably,  dare,  in  those  times 
of  turbulence,  to  encounter  the  vengeance  of 
that  body.  In  the  case  of  Paly  et  al.  Chief 
Justice  Holt  protested  against  *makiBg  [*ol  J) 
any  court  final  judges  of  contempts,  and  de- 
clared "  that  it  would  introduce  a  state  of  con- 
fusion by  making  every  man  a  judge  in  his 
own  cause,  and  subverting  the  measures  of  all 
jurisdictions."  The  doctrine  of  the  conclusive 
commitments  of  Parliament,  derived  from  the 
causes  I  have  mentioned,  has  been  extended, 
it  is  supposed,  bythecourtsof  the  Hall  toeach 
other;  so,  at  least,  the  judges  said,  when  de- 
ciding on  Crosby's  case,  although  that  question 
was  not  before  them  ;  dreading,  probably,  a 
recurrence  of  tbe  conflicts  which  took  place 
between  the  chancery  and  B.  R.,  in  the  time 
of  Sir  Edward  Coke,  and  undoubtedly  stating 
the  confusion  it  would  introduce,  and  the  su- 
perior competency  of  each  tribunal  to  deter- 
on  contempts  against  itself.  Taking  it  for 
granted  thattthe  courts  of  Westminster  Hall 
have,  from  motives  of  policy  and  comity,  re- 
frained from  ovcrhaling  each  other's  commit-' 
incuts  for  contempts,  it  does  not  follow  that 
this  forbearance  is  to  bo  a  law  for  our  tribu- 
nals. Every  principle  worthy  of  respect,  every 
consideration  of  personal  liberty,  forbid  an 
imitation  of  their  conduct.  We  have  but  two 
supreme  co-ordinate  tribunals  of  original  juris- 
diction; one  is  supreme  in  law,  the  other  in 
equity.  Any  collisions  between  them  can  be 
healed  by  this  Supreme  Court  of  appellate 
jurisdiction.  If  contempts  against  inferior 
courts  can  bo  overhaled  by  hnbfdscorpux.  there 
can  be  no  conceivable  reason,  except  that  of 
courtesv.  why  those  against  superior  tribunal* 
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should  be  exempt;  and  comity  ought  not  to 
ride  triumphant  over  liberty. 

As  the  question  now  stands  before  this  court, 
the  objection  that  the  discharge  was  made  by  a 
judge  in  vacation  vanishes.  The  question  is, 
whether  the  Supreme  Court,  which  is  admitted 
to  be  a  competent  tribunal,  ought  not  to  have 
discharged  him  in  term;  and  the  only  objec- 
tion now  must  be,  that  in  all  other  cases,  ex- 
cept those  of  contempts,  relief  will  be  granted 
«>2O*]  against  unjust  imprisonment;  *as  if 
there  was  something  sacred  in  commitments  of 
that  description;  something  that  forbade  the 
hand  of  justice  from  extending  relief,  and 
something  that  invested  the  higher  courts  with 
unlimited,  uncontrolled  powers  over  personal 
liberty,  whenever  they  thought  fit  to  impute 
contempt.  But  admitting  the  whole  ground 
(and  I  only  admit  it  for  the  sake  of  argument), 
it  covers  only  contempts.  Whenever  courts 
go  beyond  them,  they  are  liable  to  have  their 
decisions  reviewed  and  re-examined  and  nulli- 
fied. In  the  case  of  Crosby,  Lord  Chief  Justice 
De  Grey  said,  "  As  for  the  case  of  the  chan- 
cery committing  for  crimes,  that  is  a  different 
thing,  because  the  chancery  has  no  criminal 
jurisdiction;  but  if  that  court  commits  for  con- 
tempts, the  persons  committed  will  not  be  dis- 
charged by  any  other  court."  (3  Wilson,  203.) 

The  present  case  is  one  of  that  description. 
The  prisoner  was  committed  for  a  statutable 
offense;  it  so  appeared  on  the  return  of  the  at- 
tachment. The  Supreme  Court  refused  to 
grant  relief  against  the  plain  intimation  of 
Chief  Justice  De  Grey  who  would,  undoubted- 
ly, have  done  it  in  a  similar  case. 
*  Upon  a  view  of  the  whole  of  this  important 
and  complicated  question,  I  am  fully  of  opin- 
ion that  the  Supreme  Court  decided  erroneous- 
ly, and  that  their  judgment  ought  to  be  re- 
versed.1 

A  majority  of  the  Senators  being  of  the  same 
opinion,  it  was  thereupon  ordered  and  ad- 
judged that  the  judgment  of  the  Supreme 
Court  be  reversed. 

«521*]  *The  following  is  a  copy  of  the  rec- 
ord, judgment,  and  remittitur,  sent  to  the  Su- 
preme Court  : 

"  Pleas,"  &c. 

"Be  it  remembered,  that,  on  the  fifteenth 
day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ten,  the  transcript 
of  the  within  record  and  process  between  the 
parties  aforesaid,  of  the  plea  aforesaid,  within 
mentioned,  with  all  things  touching  the  same, 
by  virtue  of  a  certain  writ  of  error  prosecuted 
in  the  premises  within  mentioned  by  the  said 
John  V.  N.  Yates,  were  transmitted  from  the 
t  Supreme  Court  of  Judicature,  of  the  State, 
before  the  Court  here  for  the  Correction  of 
Errors ;  and  the  aforesaid  John  V.  N.  Yates 
appearing  by  his  counsel  in  the  same  Court 
here  for  the  Correction  of  Errors,  on  the 
fifteenth  day  of  March,  in  the  }*ear  aforesaid, 
did  assign  certain  matters  for  errors  in  the 

1.— As  no  other  members  of  the  court  assigned 
their  reasons,  but  answered  simply  in  the  affirma- 
tive or  negative,  I  have  considered  the  majority, 
who  were  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed,  as  concurring 
on  all  the  grounds  expressed  in  the  opinion  above 
delivered  ;  and  have,  accordingly,  so  stated  the 
points  as  decided  in  the  cause,  in  the  marginal  note, 
pp.  337,  338. 
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within  reco'-d  and  process  aforesaid,  for  re- 
versing and  annulling  the  judgment  aforesaid, 
of  the  said  Supreme  Court  01  Judicature,  in 
the  words  following,  to  wit : 

"  Afterwards,  that  is  to  say,  on  the  fifteenth 
dny  of  March,  in  the  year  of  our  Lord  one 
thousand  eieht  hundred  and  ten,  before  the 
Court  for  the  Trial  of  all  Impeachments  and 
Correction  of  Errors,  comes  the  said  John  V. 
N.  Yates,  by  Daniel  Rodman,  his  attorney, 
and  sajrs,  that,  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  of  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit, 
that,  by  the  law  of  the  land,  the  said  John  V. 
N.  Yates,  ought  to  have  been  discharged  from 
the  order  of  the  Court  of  Chancery  on '  which 
he  was  arrested  and  is  now  imprisoned,  and 
ought  not  to  have  been  remitted.  In  this, 
therefore,  there  is  manifest  error.  There  is 
also  error  in  this,  that  judgment  in  that  behalf 
was  given  against  the  said  John  V.  N.  Yates, 
*that  he  should  be  remitted,  when,  by  [*522 
the  law  of  the  land,  judgment  in  that  behalf 
ought  to  have  been  given  to  discharge  the  said 
John  V.  N.  Yates.  In  this,  therefore,  there  is 
manifest  error.  And  the  said  John  V.  N. 
Yates  prays,  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid,  may  be  re- 
versed, annulled,  and  altogether  held  for 
nothing,  and  that  he  may  be  restored  to  all 
things  he  hath  lost  by  occasion  of  the  premises, 
&c. 

"  Whereupon  the  said  Court  for  the  Correc- 
tion of  Errors,  after  hearing  the  reasons 
assigned  by  the  justices  of  the  Supreme  Court 
for  their  judgment,  and  the  counsel  for  the 
said  John  V.  N.  Yates,  did  assign  the  twenty- 
seventh  day  of  March,  in  the  year  aforsaid,  for 
the  judgment  of  the  said  court,  now  here  :  and 
then  and  there  did,  after  mature  consideration 
of  the  errors  assigned,  order  and  adjudge,  and 
the  said  court  now  here  doth  order  and  ad- 
judge, that  the  judgment  of  the  Supreme 
Court,  adjudging  the  cause  of  the  commitment 
of  the  said  John  V.  N.  Yates  to  the  custody 
of  the  sheriff  of  the  City  and  County  of 
Albany,  in  the  return  of  the  said  sheriff  speci- 
fied to  be  good  and  sufficient  in  law  to  detain 
the  said  John  V.  N.  Yates  in  the  custody 
aforesaid,  be,  and  the  same  is  reversed.  And 
it  is  further  ordered  and  adjudged  that  the 
cause  of  the  commitment  of  the  said  John  V. 
N.  Yates  to  the  custody  of  the  sheriff  of  the 
City  and  County  of  Albany,  in  the  return  of 
the  said  sheriff  specified,  is  insufficient  in  law 
to  detain  the  said  John  V.  N.  Yates  in  the 
custody  aforesaid.  And  it  is  further  ordered 
that  the  transcript  of  the  record  herein,  with 
the  judgment  aforesaid  thereon  given,  and  all 
things  touching  the  same,  be  remitted  into  the 
Supreme  Court,  where  such  further  proceed- 
ings shall  be  thereupon  had,  for  the  deliver- 
ance of  the  said  John  V.  N.  Yates  from  the 
custody  aforesaid,  as  may  be  agreeable  to  law 
and  justice. 

*"  And  hereupon  the  record  and  [*523 
proceedings  aforesaid,  as  also  the  judgment  of 
the  said  court,  are  remitted  to  the  Supreme 
Court,  to  be  proceeded  upon  according  to 
law." 


Judgment  of  reversal. 
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Reversing— 4  Johns.,  314. 

Criticised— 14  Peters,  564, 567. 

Distinguished— 5  Cow.,  596. 

Cited  in— 9  Johns.,  416 ;  15  Johns.,  158 ;  2  Wend., 
219 ;  6  Wend..  167 ;  10  Wend.,  43 ;  25  Wend..  78  ;  1 
Hill,  166 ;  1  N.  Y.,  18 ;  60  Barb.,  484 ;  10  How.  Pr., 
420 :  5  Abb.  Pr.,  304 ;  12  Abb.  Pr.,  251 ;  Edm.,  564 ;  2 
Paine,  217,  220;  1  Wood.  &  M.,  440;  65  Ind.,  512;  36 
Ind.,  206. 


NATHANIEL  SWIFT,  Appellant, 

v. 
EZRA  DEAN,  Respondent. 

Partnership  —  Assumption  of  Firm  Debts  by 
One — Bond  and  Warmnt  of  Attorney  Exe- 
cuted to  Creditor  by  One  in  his  Own  and 
Partner's  Name — Judgment  by  Confession  on 
Bond  Against  Both  Partners — Fieri  Facias — 
Action  to  Vacate  Judgment  and  Execution — 
Fraud — Pleading — Injunction — Accounting — 
Competency  of  Witness. 

A  and  B,  being  partners  in  trade,  in  1788  and  1789, 
and  indebted  to  C,  dissolved  their  partnership  in 
1789,  and  A  undertook  to  pay  the  partnership  debts, 
and  particularly  the  debt  due  to  C,  and  receive  the 
partnership  property  for  that  purpose.  A,  in  1789, 
executed  a  bond  and  warrant  of  attorney  to  C,  for 
the  debt  due  to  C,  to  which  he  put  his  own  name 
and  seal,  and  the  name  and  seal  of  B.  In  1792  B 
sold  a  piece  of  land  to  D,  with  covenants  of  seisin, 
&c.,  and  warranty,  and,  in  1795,  D  sold  and  conveyed 
the  same  land  to  E.  A  judgment  having  been  en- 
tered up,  by  virtue  of  the  warrant  of  attorney  in 
favor  of  C  against  A— and  B,  &  fieri  facias  was  issued 
thereon,  by  virtue  of  which  the  land  was  seized  and 
sold,  and  A  became  the  purchaser  at  the  sheriff's 
sale. 

A  bill  in  chancery  having  been  filed  by  E  against 
A  to  set  aside  the  judgment,  execution  and  sale,  as 
fraudulent,  on  the  ground  that  the  judgment  was 
entered  without  any  warrant  or  authority  from  B, 
it  was  held  that  the  allegations  of  the  bill  being 
denied  by  the  answer,  and  there  being  but  one  wit- 
ness to  support  the  bill,  the  judgment  could  not  be 
set  aside,  but  that  A  appearing  to  be  the  only  person 
interested  in  the  judgment,  and  having  received 
property  with  which  to  pay  the  debt  due  to  C,  he 
ought  to  be  enjoined  from  proceeding  under  the 
judgment,  or  from  bringing  any  action  of  eject- 
ment in  his  own  name,  or  the  name  of  C,  until  he 
fully  accounted  for  the  disposition  of  the  property 
he  had  received. 

B,  having  given  a  warranty  deed  for  the  land,  was 
considered  as  an  incompetent  witness  in  the  cause, 
on  the  ground  of  interest. 

Where  a  witness,  in  an  v  stage  of  a  cause-,  in  law  or 
equity,  discovers  himself  to  be  interested,  his  testi- 
mony may  be  rejected. 

Citations-2  Vern.,  463;  1  Id..  161;  1  Ves.,  66,  97, 
125  ;  2  Atk.,  19;  3  Id.,  40K,  649. 

THE  appellant  filed  his  bill  against  the  de- 
fendant in  the  Court  of  Chancery,  and, 
from  the  pleadings  and  depositions,  the  follow- 
ing facts  appeared.  In  the  year  1795,  the  ap- 
pellant purchased  of  William  Powers  an  acre 
of  land,  with  the  buildings  thereon,  in  Hills- 
dale,  in  the  County  of  Columbia,  for  the  con- 
sideration of  $500,  for  which  he  received  a  full 
and  ample  deed.  He  put  his  son,  Daniel 
Swift,  into  possession,  who  has  since  con- 
tinued to  occupy  the  premises,  as  the  tenant  of 
r>24»]  the  *appellant,  In  March,  1797,  the- 
respondent  brought  an  action  of  ejectment 
against  the  tenant.  At  the  trial,  the  plaintiff 
was  nonsuited,  for  the  tenant's  not  confessing 
lease,  entry  and  ouster,  the  appellant  suppos- 
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ing  that  he  had  no  legal  defense  to  make  in  that 
suit. 

Gaius  Dean,  being  seized  of  the  premises  in 
fee-simple,  had  conveyed  them,  by  a  full  and 
sufficient  deed,  to  William  Powers,  on  the  6th 
November,  1793. 

Gaius  Dean  and  Ezra  Dean  were,  in  1788 
and  1789,  partners  in  trade,  and  became  in- 
debted to  Thurston  &  Minturn,  in  the  sum  of 
$1,050  ;  to  secure  the  payment  of  which  sum 
Ezra  Dean,  on  the  2d  September,  1789,  gave 
and  executed  a  bond  to  Thurston  £  Minturn, 
and 'a  warrant  of  attorney  to  confess  judgment 
thereon.  The  bond  and  warrant  of  attorney 
were  given  in  the  absence  of  Gaius  Dean  ;  and 
Ezra  Dean  executed  them,  by  putting  his  own 
name  and  seal,  and  the  name  and  seal  of  Gaius 
Dean  ;  for  which  the  appellant  alleged  he  had 
no  power  from  Gaius  Dean. 

In  the  year  1793,  the  respondent,  for  the 
first  time,  produced  a  paper  writing,  purport- 
ing to  be  executed  by  Gaius  Dean,  bearing 
date,  20th  August,  1789,  constituting  Ezra 
Dean  his  attorney,  to  sue  for  and  collect  debts 
in  New  York  or  Vermont,  &c.,  and,  "  in  his 
name,  to  sign,  seal,  execute,  and  deliver  unto 
Captain  John  Thurston,  any  instrument  which 
the  said  Ezra  Dean  or  his  attorney  shall  think 
necessary  to  secure  the  moneys  due  from  me 
to  the  said  John  Thurston,"  promising  to 
ratify,  &c.,  with  power  of  substitution,  &c. 
There  was  no  subscribing  witness  to  the  execu- 
tion of  the  power  ;  and  the  respondent  alleged 
that  it  was  by  virtue  of  this  power,  and  no 
other,  that  the  bond  and  warrant  of  attorney 
to  Thurston  &  Minturn  was  executed  ;  and 
that  the  instrument  was  duly  executed  at  the 
time  it  bears  date  ;  but  the  appellant  stated 
that  Gaius  Dean,  in  putting  the  *seal  [£»2f> 
of  Ezra  Dean,  acted  under  what  he  conceived 
to  be  his  power,  as  a  partner. 

By  virtue  of  the  warrant   of  attorney,    a 
judgment  was  entered  up  in  favor  of  Thurston 
&  Minturn,    on  a  plea  of  confession,  in  the 
Court  of  Common  Pleas,  in  Columbia  County  ; 
and  a  -fieri  facias  having  issued  against  Gaius 
Dean  and  Ezra  Dean,    the  sheriff,   in   April, 
1795,  sold  the  premises  at  public  auction,  and 
executed  a  conveyance  thereof  to  E/.ra*  Dean, 
|  as  the   highest  bidder,  for  the  sum  of  $125. 
But  the  respondent,  in  his  answer,  alleged  that 
Powers  and  the  appellant  were  present  at  the 
auction,  and  had  notice  of  the  purchase  bv  the 
|  respondent,  and  of  the  circumstances  of  the 
i  dispute  about  the  title  to  the  premises  ;  that, 
,  at  the  time  of   the  sale  by  Powers   to   the   ap- 
pellant, it  was  agreed  between  them    that  the 
purchase  money  should  not  be  paid   until  tin- 
decision  of  the  dispute  by  certain   arbitrators 
who  were  named,  but   who,    by  the  death  of 
one,  and  the  public  avocations  of  the  other, 
j  were  prevented  from  making  an  award  ;  upon 
which  I  he  appellant  paid  the  representatives  of 
Powers  the  purchase  money,    reiving  on  the 
covenants  in  his  deed  for  indemnification. 

In  the  latter  end  of  the  year  17H9  Gain*  Dean 

!  and    K/.ra  Dean    dissolved   their    partnership. 

;  and  the  appellant  alleged  that  the  respondent 

undertook  to  pay  and  satisfy  the  partnership 

debts,  and  especially  the  debt  due  to  Thurston 

«.V.  Minturn  ;  and  that  Gaius  Dean  put  into  the 

|  hands   of  the  respondent,   for  that   purpose, 

i  partnership  property  to  the  amount  of  £1.000  ; 
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but  this  was  denied  by  the  respondent,  who 
alleged  that,  on  the  dissolution  of  the  partner- 
ship, a  balance  was  due  to  him  from  Gaius 
Dean,  for  which  he  gave  the  respondent  his 
bond,  which  has  since  been  mislaid  or  lost. 

The  appellant  charged  in  his  bill  that  the 
power  of  attorney  was  not  executed  until  after 
52G*]  the  bond  and  warrant  *of  attorney,  and 
was  void  in  law,  not  being  executed  in  the 
presence  of  any  witness  ;  that  the  respondent 
had  been  guilty  of  fraud  in  not  applying  the 
partnership  fund  in  his  hands,  to  pay  the  debt 
due  Thurston  &  Minturn,  and  prayed  for  an 
injunction  to  restrain  any  proceeding  in  the 
action  of  ejectment,  and  for  relief  generally. 

Before  the  hearing  of  the  cause,  the  deposi- 
tion of  Beriah  Phelps  was  suppressed  for 
irregularity,  and  the  deposition  of  Gaius  Dean 
for  incompetency. 

John  Clark,  a  witness,  deposed  that  he 
heard  Ezra  Dean,  the  respondent,  say  that 
Gaius  Dean  had  made  over  all  the  property 
which  they,  Gaius  Dean  and  the  respondent, 
bad  in  copartnership  in  the  State  of  Vermont, 
for  the  purpose  of  enabling  the  respondent  to 
pay  the  debt  due  from  them  to  Thurston  :  and 
that  he  also  heard  the  respondent  say  that  the 
property  in  the  State  of  Vermont,  which  Gaius 
Dean  made  over  to  him,  was  sufficient  to  pay 
the  partnership  debt  which  they  owed  to 
Thurston  ;  that,  at  the  time  the  respondent 
returned  from  the  State  of  Vermont,  and  after 
Gaius  Dean  had  made  over  the  property,  as 
above  stated,  the  respondent  said  that  he  had 
given  Thurston  an  execution  bond,  or  con- 
fessed a  judgment  to  him,  but  which  the  de- 
ponent did  not  recollect,  which  judgment  or 
execution  bond  the  respondent  said  would 
secure  to  Thurston  any  property  Gaius  Dean 
had,  as  they,  Gaius  Dean  and  the  respondent, 
were  in  partnership,  and  that  Gaius  Dean 
knew  nothing  of  the  judgment  or  execution 
bond,  and  when  he  should  find  it  out  he  would 
be  very  angry  about  it: 

Reuben  Murray,  another  witness,  deposed 
that  some  time  in  the  year  1793  or  1794,  the 
deponent  was  present  at  a  conversation  be- 
tween the  respondent  and  William  Powers,  at 
the  house  of  William  Powers;  in  the  course 
of  which  conversation  Powers  asked  the  re- 
spondent how  he  had  procured  the  power  of 
1527*]  attorney  said  to  be  *executed  to  him 
by  his  late  partner,  Gaius  Dean,  and  upon 
which  the  respondent  had  authorized  a  judg- 
ment to  be  entered  up  against  himself  and 
Gaius  Dean  in  favor  of  Thurston  ;  to  which 
the  respondent  did  not  immediately  return  any 
answer  ;  but,  in  a  short  time  afterwards,  de- 
clared that  he  had  made  the  power  of  attorney 
himself  ;  that  Powers  then  mentioned  that  it 
was  not  legal  for  him  so  to  do  ;  and  the  re- 
spondent declared  that  he  had  made  the  power 
of  attorney,  and  had  signed  Gaius  Dean's 
name  thereto,  and  had  a  right  to  do  so  as  a 
partner.  Powers  then  asked  the  respondent 
when  he  had  made  the  power  of  attorney,  to 
which  he  answered  that  it  was  made  at  the 
time  the  same  was  dated  (which,  according  to 
the  best  of  the  deponent's  recollection,  was 
stated  to  be  on  the  twentieth  day  of  August, 
1789)  ;  that  the  deponent  asked  the  respondent 
what. kind  of  a  power  of  attorney  it  was,  and 
the  respondent  answered  that  it  was  a  general 
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power  of  attorney  to  settle  their  partnership 
debts.  The  deponent  had  never  seen  the  power 
of  attorney  ;  but  recollected  that  the  respond- 
ent also  mentioned  that  there  were  no  wit- 
nesses to  the  power,  and  that,  by  virtue  of  the 
power,  the  respondent  had  executed  a  judg- 
ment bond  for  himself  and  Gaius  Dean  to 
Thurston,  and,  as  this  deponent  thought  also 
to  Minturn,  for  their  debt  against  the  respond- 
ent and  Gaius  Dean,  and  which  judgment 
would  hold  the  lands  conveyed  by  Gaius  Dean 
to  Powers,  and  would  stand  good  against  the 
deed.  And  the  deponent  had  since  heard  the 
respondent  declare  that  he  meant  to  purchase 
the  lands  conveyed  by  Gaius  Dean  to  Powers 
for  himself,  when  they  should  be  sold  by  an 
execution  on  the  judgment ;  that,  at  the  time 
the  conversation  took  place  between  the  re- 
spondent and  Powers,  as  stated  above,  Powers 
mentioned  to  the  respondent  that  he  (Powers) 
knew  the  respondent  had  received  the  notes 
and  books  of  the  partnership  for  collection, 
and  was  to  appropriate  the  same  towards  the 
payment  of  the  partnership  *debts  ;  [*528 
and  that  the  respondent  declared  that  he  had 
so  received  the  same,  but  that  there  was  not 
sufficient  to  pay  all  the  partnership  debts. 

The  cause  came  on  to  be  heard  before  the 
Chancellor,  in  September,  1805,  when  the  re- 
spondent objected  to  the  bill  as  incompetent, 
for  the  want  of  John  Thurston,  Gaius  Dean 
and  Daniel  Swift,  as  proper  and  necessary 
parties  to  the  suit.  On  the  29th  October,  1805, 
the  Chancellor  decreed  that  the  appellant's 
bill  should  be  dismissed  with  costs  ;  and  from 
that  decree  an  appeal  was  entered  to  this 
court. 

The  reasons  for  the  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  In  this  cause  two  ques- 
tions were  argued : 

1.  Whether  the  bond  was  executed  without 
authority  ;  and  if  so,  was  not  to  be  considered 
as  invalid.     And, 

2.  Whether  the  defendant,  having  received 
property  of  the  copartnership  to  pay  the  debts, 
should  be  permitted  to  avail  himself  of  this 
purchase,  to  the  prejudice  of  the  complainant. 

It  was  not  contended  that  any  debt  was  due 
from  the  defendant,  or  from  "the  latter  and 
Gaius  to  Thurston  solely.  The  letter  of  at- 
torney executed  by  Gaius  authorized  the  exe- 
cution of  any  instrument  which  might  be 
necessary  to  secure  the  moneys  due  from  him 
to  Thurston. 

The  defendant's  answer,  as  to  the  execution 
of  the  bond  and  warrant  to  confess  judgment, 
must  be  taken  as  true,  as  it  is  not  contra- 
dicted :  and  that  it  was  sufficient  for  that  pur- 
pose. 

The  allegation  in  the  complainant's  bill  is, 
that  the  defendant  undertook  to  pay  the  co- 
partnership debts  ;  and  especially  that  to 
Thurston  and  Minturn  ;  and  that  to  accom- 
plish this,  Gaius  put  into  the  defendant'* 
hands  copartnership  property  to  the  amount 
of  €1,000. 

*The  witness'  deposition  limits  the  [*52O 
amount  merely  to  Thurston's  debt,  which  is 
at  variance  with  the  complainant's  allegation. 
The  defendant's  denial  is,  therefore,  not  re- 
butted by  this  evidence.  They  apply  to  dis- 
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tinct  and  irreconcilable  points  ;  and  the  de-  i 
position,  when  compared  with  the  allegation, 
does  not  support  it  ;  but  the  latter  explains  the 
former,  so  as,  in  a  great  measure,  to  destroy 
this  opposition,  and  reconcile  it  to  the  answer. 

The  deposition  of  Reuben  Murray,  a  witness  ; 
on  the  part  of  the  complainant,  who  testified 
to  the  declaration  of  the  defendant,  explicitly  \ 
and  exclusively  applies  to  the  copartnership 
debts  collectively  ;  but  it  is  accompanied  with 
an  allegation  that  the  books  and  notes  were  j 
insufficient  to  satisfy  them. 

In  this  respect  there  is  the  same  kind  of  in-  i 
congruity.  Strictly,  books  and  papers  are  not,  of 
themselves  property,  beyond  the  value  of  the 
materials  of  which  they  are  composed.  They 
may  be  the  evidence  of  property,  and  so  they 
are  treated  by  the  witness;  and  though  this 
distinction  would,  on  any  other  occasion,  per- 
haps, be  considered  as  too  subtle,  here  it  must 
be  admitted  to  have  some  effect,  from  the 
peculiar  phraseology  in  the  bill,  and  the  ex- 
plicit denial  of  the  allegation  that  he  had  no 
property  put  into  his  hands  by  the  complain- 
ant. This,  if  not  sufficient,  the  defendant 
might  have  excepted  to  ;  but  having  received 
the  answer  in  the  limited  sense  of  his  bill,  he 
cannot  be  permitted  to  enlarge  it,  and  thus  to 
entrap  the  defendant,  by  the  evidence  taken  in 
the  cause.  The  answer  admits  that  he  (the  de- 
fendant) executed  the  bond  and  warrant  which, 
he  alleges,  "  he  had  a  right  to  do,  by  virtue 
of  a  power  of  attorney  from  his  partner,  the 
said  Gaius  Dean  ;  "  and  he  expressly  denies 
the  charge  that  it  was  done  without  authori- 
ty ;  and  in  another  part  of  his  answer,  he  al- 
«53O*]  leges  *"  that  John  Thurston  was  the 
only  ostensible  person  with  whom  the  defend- 
ant was  contracted."  He  also  alleges,  in  an- 
swer to  the  complainant's  charge,  that  the  let- 
ter of  attorney  referred  to  in  the  complain- 
ant's bill,  and  contained  in  the  affidavit  there- 
unto annexed,  was  made  previous  to  the  con- 
fession of  the  judgment,  that  Gaius  Dean  exe- 
cuted it  for  the  purpose  of  securing  the  debt 
due  to  Thurston  &  Minturn. 

These  facts  constitute  this  a  case  of  mere 
mistake.  The  power  was  intended  to  apply 
to  the  debt  for  which  the  judgment  was  after- 
wards confessed.  And  I  was  of  opinion, 
under  all  the  circumstances  of  this  case,  that 
it  was  well  executed,  and  that  the  judgment  j 
was  a  valid  one. 

As  to  the  second  point.  It  is,  in  the  first 
place,  necessary  to  examine  the  evidence  which 
applies  to  it,  in  connection  with,  or  in  opposi- 
tion to  the  defendant's  answer. 

The  answer  denies  that  any  copartnership 
property  was  put  into  the  hands  of  the  defend- 
ant, to  pay  the  debts  of  such  copartnership,  or 
that  due  to  Thurston  &  Minturn. 

Opposed  to  this  is  the  deposition   of  Clark 
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He  deposes  that  he  has  heard  the  defendant 
say  that  Gaius  had  made  over  all  the  property 
Which  Gaius  and  the  defendant  had  in  copart- 
nership in  the  State  of  Vermont,  for  the  pur- 
pose of  enabling  him  to  pay  the  debt  due  from 
them  to  Thurston. 

There  are  some  other  views  to  be  taken  of 
the  subject,  but  tending  to  the  same  result.  It 
is,  therefore,  not  necessary  to  pursue  them,  as 
I  was  of  opinion  that  these  grounds  were  sutll- 
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cient  to  repel  the  complainant's  claim,  and  that 
his  bill  ought  to  be  dismissed  with  costs. 

Mr.  Van  Vechten,  for  the  appellant.  1.  The 
judgment  under  which  the  premises  were  sold 
to  the  respondent,  having  been  entered  up 
without  a  competent  authority  *from  [*531 
Gaius  Dean,  was  void.  Admitting  the  power 
of  attorney  to  be  genuine,  and  to  have  been 
given  at  the  time  it  bears  date,  yet  it  au- 
thorized the  respondent  to  secure  the  debt  of 
Gaius  Dean  only  to  John  Thurston  alone.  It 
did  not  authorize  the  giving  a  bond  and  war- 
rant of  attorney  by  Ezra  Dean  and  Gaius  Dean 
to  Thurston  &  Minturn  jointly.  A  power 
must  be  strictly  pursued.  A  power  to  confess 
a  judgment  in  favor  of  A  does  not  authorize  a 
confession  to  A  and  B.  The  partnership  of 
Gaius  Dean  and  Ezra  Dean  had  been  dissolved, 
and  Ezra  Dean  had  undertaken  to  pay  all  the 
copartnership  debts  out  of  the  funds  of  the 
partnership  left  in  his  hands.  Ezra  Dean 
confessed  that  he  had  executed  the  bond  and 
warrant  of  attorney,  by  virtue  of  his  supposed 
power  as  a  partner  ;  but  one  partner  cannot 
bind  his  copartner,  by  an  instrument  under 
seal.  The  evidence  of  the  two  witnesses  is 
sufficient  to  outweigh  the  answer  of  the  re- 
spondent. 

2.  Admitting,  however,  the  judgment  to  be 
valid,  yet,  as  Ezra  Dean  had  received  the  prop- 
erty of  the  partnership  to  satisfy  the  debt, 
he  cannot  be  allowed  to  set  up  purchase  of 
that    property,  under  the  judgment   against 
him  and  Gaius  Dean.  Gaius  Dean  having  sold 
the  premises,  in  1792,  to  Powers,  and  received 
the  purchase  money,  must  be  considered  as  a 
trustee  for  Powers  ;  and  the  purchase,  under 
the  sheriff's  sale,  must  inure  to  the  benefit  of 
Powers,  as  having,   in  fact,   been  made  with 
his  money. 

3.  If  the  testimony  of  Gaius  Dean,    which 
was  supressed  at    the  hearing,    had  been  re- 
ceived, it  would  have  been  conclusive.     That 
deposition  ought  not  to  have  been  suppressed, 
after  publication  had  passed.    The  respondent 
should  have  exhibited  articles  of  exception,  so 
that  the  appellant  might  have  shown  a  release 
to  the  witness,  and  that  there  was  no  objection 
to  his  competency,  on  the   ground  of  interest. 
(Hinde,  374,  375  ;  Wyatt,   422  ;   Barton,   179, 
180.)     But,   in  fact,    he  was  not    interested, 
*for  any  interest  he  had  was  perfectly  [*5JJ2 
neutralized. 

Mr.  Henry,  contra.  1.  The  objection  to  the 
testimony  of  Gains  Dean  was  valid,  and  made 
at  a  proper  time.  The  deed  from  him  to 
Powers  contained  full  covenants  and  war- 
ranty as  to  the  title.  He  was  hound,  therefore, 
to  maintain  the  judgment.  It  is  a  covenant, 
running  with  the  laud,  of  which  the  assignee 
might  take  advantage.  Where  the  vendor  of 
an  estate  warrants  the  title,  he  cannot  be  a 
witness  in  support  of  the  title  of  the  vendee, 
in  an  action  against  him  by  a  third  person, 
for  the  premises.  (2  Roll.  Abr. ,  685  ;  Peiike's 
Law  of  Evid.,  170,  178.) 

The-  objection  was  miide  pursuant  to  a  no- 
tice given  to  the  appellant  before  the  hearing. 
In  a  court  of  law,  if  u  witness  should  appear 
to  be  interested,  at  any  time  during  the  trial. 
Ills  evidence  will  be  rejected  ;  for  tho  same 
reason,  in  a  court  of  equity,  if  a  witness,  ut 
the  hearing,  should  appear  to  be  interested, 

205 


582 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


his  deposition  will  be  suppressed.    (2  Vern., 
463.) 

2.  It  ought  to  have  been  clearly  proved  by 
the  appellant  that   Ezra  Dean    had   received 
property  sufficient,    and  for  the  purpose  of 
paying  the  debt  due  to  Thurston  &  Minturn. 
This  is  expressly  denied  in  the  answer  of  the 
respondent ;  and  the  allegation  cannot  there- 
fore be  supported  by  the  testimony  of  a  single 
witness.     (Ora.   Rep.,  589;    1  Vern.,  161  ;    2 
Vern.,  283;    rielect  Cas.   in  Ch.,  55;   1  Ves., 
66,  97,  125;  2  Ves.,  Jun.,  244;  3  Ves.,   Jun., 
170;  1  Bro.   C.   C.,52;    2  Atk.,19;    3  Atk., 
407,  649;  2  Freem.,  146.) 

The  property  said  by  the  witness  to  have 
been  placed  in  the  hands  of  Ezra  Dean,  con- 
sisted in  outstanding  debts  ;  and  the  appellant 
should  have  gone  further,  and  proved  that 
those  debts  had  been  collected,  and  that  the 
respondent  had  money  sufficient  to  pay 
Thurston  &  Minturn.  There  is  no  evidence 
of  a  promise  to  pay  the  debts.  The  partner- 
ship was  not,  in  fact,  dissolved,  until  after  the 
power  of  attorney  was  executed,  and  the 
judgment  entered  up.  The  appellant  ought 
to  have  alleged  that  no  such  power  had  ever 
been  given,  and  to  have  disproved  the  genuine- 
ness of  the  one  set  up  by  the  respondent. 
533*]  *The  want  of  subscribing  witnesses  to 
a  deed  does  not  affect  its  validity.  Proof  of  the 
signatures  and  delivery  is  sufficient. 

This  is  an  attempt  to  set  aside  a  judgment, 
by  a  subsequent  purchaser,  with  knowledge 
of  the  judgment. 

3.  If  the  judgment  could  have  been  avoided 
in  a  court  of  law,  on  the  ground  of  the  in- 
sufficiency of    the  power    of  attorney,   then 
there  was  an  adequate  remedy  at  law,  and  no 
occasion  for  resorting  to  a  court  of  equity.    If 
the  judgment  is  valid  at  law,  it  cannot  be  set 
aside,  on  the  ground  of  the  incompetency  of 
the  power,  as  the  debt  on  which  the  judgment 
was  entered  was  bona  fide  due  to  Thurston  & 
Minturn.     The  equity  is  in  favor  of  the  judg- 
ment, and  of  the  legal  rights  acquired  under 
it.     Where  the  equity  is   equal  between   the 
parties,  the  party  in  possession  of  the   legal 
right  will  not  be  disturbed. 

4.  Another  objection  was  taken,  at  the  heai- 
ing,  of  a  want  of  proper  parties.     It  is  neces- 
sary that  all  persons  materially  interested  in 
the  subject  should  be  parties    to    the    suit. 
(Mitf.  Plead.,  144.) 

There  are  other  creditors  of  Gaius  Dean 
who  may  also  contest  the  validity  of  the  judg- 
ment. Daniel  Swift,  being  a  tenant  for  years, 
ought  to  have  been  a  party.  He  may  file  his 
bill  also  to  invalidate  the  judgment  on  the 
same  grounds  as  those  stated  by  the  appellant. 

Mr.  E.  Williams,  in  reply.  The  objection 
of  a  want  of  proper  parties  does  not  properly 
arise  on  the  appeal,  which  is  from  the  decree 
of  the  Chancellor,  dismissing  the  bill  ;  for  the 
Chancellor,  on  application  to  him  for  that 
purpose,  would  have  permitted  the  bill  to  have 
been  amended  by  adding  parties.  But,  in 
truth,  the  persons  who  have  been  named  were 
not  necessary  parties. 

As  to  the  competency  of  Gaius  Dean.  The 
interest  which  excludes  a  witness  is  an  interest 
in  the  event  of  the  suit,  not  in  the  question 
534*]  put,  which  goes  merely  to  *his  credit. 
Gaius  Dean  had  no  interest  in  the  property. 
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The  eviction  of  Swift  would  not  vary  his 
responsibility.  He  was  as  much  interested  in 
supporting  the  judgment  as  in  protecting  the 
title  of  Powers. 

In  case  of  a  failure  of  title,  the  covenantor  is 
answerable  for  the  consideration  money  and 
interest. 

We  contend  that  the  judgment  is  not  valid  ; 
and  we  have  impeached  it  so  far  as  to  cast  the 
onus  probandi  on  the  respondent,  to  prove  a 
legal  and  competent  power  from  Gaius  Dean  to 
him.  The  oath  of  the  respondent  is  not  suf- 
ficient proof.  The  circumstance  of  there  being 
no  witness  to  the  instrument,  though  it  does 
not  absolutely  invalidate  it,  is  a  very  strong 
ground  of  suspicion,  as  the  practice  of  having 
subscribing  witnesses  to  a  deed  is  universal 
and  invariable.  Again,  the  first  appearance 
of  this  power,  long  after  the  judgment,  is 
another  suspicious  circumstance  ;  and  this 
suspicion  is  augmented  by  the  confession  of 
the  respondent  that  he  gave  the  warrant  of 
attorney,  under  the  supposed  power  of  a  part- 
ner to  bind  his  copartner  by  deed.  There  is 
not  proof  even  of  the  handwriting  of  Gaius 
Dean. 

But,  admitting  the  validity  of  this  instru- 
ment, it  did  not  authorize  the  giving  the  bond 
and  warrant  of  attorney  to  Thurston  &  Min- 
turn. An  attorney  cannot  go  beyond  the  ex- 
press terms  of  his  authority,  which  must  be 
strictly  pursued. 

There  is  evidence  that  the  respondent  had 
property  put  into  his  hands  with  which  he 
undertook  to  pay  the  debt,  and  there  is  no 
evidence  that  it  was  insufficient. 

YATES,  «/>  This  cause  comes  before  this 
court  on  an  appeal  from  a  decree  made  in  the 
Court  of  Chancery,  dismissing  the  appellant's 
bill  with  costs. 

The  facts  must  be  in  the  recollection  of  the 
court — it  will  therefore  be  unnecessary  for  me 
to  state  them. 

The  appellant  objects  to  the  decree  : 

1.  Because    the    judgment    of    September, 
1789,  is  null  *and  void,  and  that  con-  [*535 
sequently  no  property  could  pass  by  the  con- 
veyance under  it. 

2.  If  this  judgment  should  be  deemed  valid, 
then  the  purchase  made  by  Ezra  Dean  must 
inure  to  the  benefit  of  Gaius  Dean. 

The  letter  of  attorney  by  which  Ezra  Dean 
alleges  he  was  authorized  to  give  the  bond 
and  warrant  of  attorney,  is  attended  with  the 
suspicious  circumstance  of  being  without  a 
subscribing  witness  ;  and  if  arrangements  had 
not  taken  place  between  the  parties,  making 
it  necessary  to  delegate  some  such  powers  to 
the  person  undertaking  the  adjustment  of  this 
copartnership  concern,  I  should  have  doubts 
whether  Gaius  Dean  ever  executed  it,  with 
full  knowledge  of  the  extensive  powers  con- 
tained in  it.  But  no  imposition  in  obtaining 
the  execution  of  this  instrument  is  brought 
home  to  Ezra  Dean,  and  the  copartnership 
and  dissolution  being  admitted  by  the  bill  and 
answer.it  must.under  all  the  circumstances.be 
deemed  a  bona  fide  transaction.  Assuming 
this,  then,  as  a  fact,  the  next  inquiry  will  be, 
whether  this  letter  of  attorney  authorized  the 
giving  of  the  bond  and  warrant  of  attorney  to 
secure  the  payment  of  the  debt  due  jointly 
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from  Gains  and  Ezra  Dean  to  Tkurston  & 
Minturn.  I  think  we  may  intend  that  an  un- 
successful attempt  must  have  been  made  to 
the  court  below  to  set  aside  this  judgment  ; 
and  although  this  is  not  alone  sufficient  to  up- 
hold it,  yet  it  demands  the  greater  caution  not 
to  disturb  it,  without  the  strongest  reasons  ; 
particularly  as  no  separate  debt  appears  to  be 
due  from  Gaius  Dean  to  Thurston  &  Minturn, 
or  either  of  them,  which  might  easily  have 
been  proved,  if  the  fact  was  so.  On  the  con- 
trary, by  the  bill  and  answer,  it  is  admitted 
that  a  debt  was  due  and  owing  by  the  'copart- 
nership to  Thurston  &  Minturn  of  £420. 

The  inference  irresistibly  must  be,  that  this 
is  the  same  debt  mentioned  and  intended  by 
the  letter  of  attorney.  The  judgment  then  be- 
ing considered  valid  in  law,  the  question  arises 
whether  the  purchase  made  by  Ezra  Dean, 
536*]  *under  that  judgment,  does  not  inure 
to  the  benefit  of  Gaius  Dean,  on  the  ground  of 
its  having  been  made  with  funds  put  into  his 
hands  for  the  express  purpose  of  paying  off 
that  debt. 

It  has  been  mentioned  in  the  course  of  the 
argument  that  this  is  an  attempt  of  a  pur- 
chaser with  full  notice  to  set  aside  a  judgment. 
This  cannot  be  denied,  for  it  appears  that 
Powers  and  the  appellant  were  both  at  the 
vendue  ;  that  at  the  time  of  sale  to  the  appel- 
lant it  was  agreed  between  the  appellant  and 
respondent  that  the  purchase  money  should 
not  be  exacted  until  after  a  decision  of  their 
dispute  by  the  arbitrators,  to  whom  the  same 
had  been  submitted  in  writing.  The  parties 
have,  therefore,  proceeded  with  their  eyes 
open,  so  that  nothing  can  be  alleged  by  either 
on  the  ground  of  innocent  purchasers. 

By  this  letter  of  attorney  Ezra  Dean  is  au- 
thorized to  collect  all  debts  then  outstanding 
and  due  to  the  said  Gaius,  either  in  the  State  of 
New  York  or  the  State  of  Vermont,  and  also 
to  prosecute  several  other  persons  particularly 
named  therein.  It  is,  therefore,  evident  that 
such  debts  did  exist,  and  the  amount  (if 
any)  subsequently  received  by  Ezra  Dean  has 
never  been  particularly  disclosed,  so  that  with- 
out a  specific  account  rendered  by  him, no  cor- 
rect conclusion  can  be  drawn  as  to  the  effect 
of  such  investigation  on  the  validity  of  the 
title  to  the  premises.  If  the  decision,  there- 
fore, wholly  depends  on  this  point  of  the  case, 
the  only  course  would  be  to  direct  further 
proceedings  in  the  court  below  ;  but  without 
this  account  rendered,  sufficient  appears  to  en- 
title the  appellant  to  relief. 

By  the  testimony  of  John  Clark,  the  re- 
spondent, Ezra  Dean  confessed  that  the  prop- 
erty in  Vermont,  made  over  to  him  by  Gaius 
Dean,  was  sufficient  to  pay  the  partnership 
debt, which  Gaius  and  the  respondent  owed  to 
Thurston  »fc  Minturn  ;  so  that  at  all  events  he 
must  have  been  in  possession  of  an  amount 
equal  to  the  consideration  paid  by  him  at  tile- 
sheriff's  sale  for  this  property.  He,  therefore, 
537]*  cannot  be  permitted  *to  set  up  this 
title  against  the  purchaser  under  Gaius 
Dean,  but  must  be  deemed  to  hold  for  his 
benefit. 

lam,  accordingly,  of  opinkti  that  the  de- 
cision of  His  Honor,  the  Chancellor,  be  re- 
versed ;  and  that  the  cause  be  remitted  to  the. 
Court  of  Chancery,  with  directions  to  enjoin 
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the  respondent  not  to  proceed  in  the  ejectment 
cause.commenced  in  March, l?9?,mentioned  in 
the  bill  of  complaint  ;  so  that  the  appellant, 
holding  his  title  under  Gaius  Dean,  may  be 
quieted  in  the  possession  and  enjoyment  of  the 
property,  notwithstanding  the  title  of  Ezra 
Dean,  derived  from  the  sheriff  of  Columbia, 
under  the  judgment  of  Thurston  &  Minturn, 
against  Gaius  Dean  and  the  respondent. 

THOMPSON,  J.  The  appellant's  bill,  in  the 
Court  of  Chancery,  prays  an  injunction  to  re- 
strain any  proceedings  in  an  action  of  eject- 
ment, brought  by  the  respondent,  to  recover 
possession  of  about  one  acre  of  land,  with  the 
buildings  thereon,  situated  in  Hillsdale,  in  the 
County  of  Columbia.  The  appellant  claims 
title  to  these  premises,  under  William  Powers, 
who  purchased  the  same  from  Gaius  Dean. 
!  The  respondent  derives  his  right  under  a 
sheriff's  deed  and  sale,  made  by  virtue  of  an 
execution  issued  on  a  judgment  obtained  in 
the  Court  of  Common  Pleas,  in  Columbia 
County,  by  confession,  in  September,  1789,  in 
favor  of  John  Thurston  and  William  Minturn 
against  Gaius  Dean  and  Ezra  Dean.  This 
judgment,  the  appellant  contends,  ought  not 
to  be  enforced  against  the  property  of  Gaius 
Dean,  which  he  had  purchased  for  a  valuable 
consideration  : 

1.  Because  the  judgment  was  entered  up, 
upon    the    confession  of    Ezra    Dean    alone, 
without  any  competent  authority  from  Gaius 
Dean. 

2.  Because  Gaius  Dean    had  put    into  the 
hands  of  the  respondent  funds  to  satisfy  the 
debt  of   Thurston  &  Minturn,  and  which  he 
ought  to  have  applied  to  that  purpose. 

*A  preliminary  question,  relative  to  [*538 
j  the  suppression  of    the  deposition  of    Gaius 
i  Dean, was  raised  and  argued.    This  testimony, 
!  I  think,  was  properly  suppressed   for  incom- 
I  petency.     Gaius  Dean  had  given  a  warranty 
deed  to  Powers,  under  whom   the   appellant 
claims.     He  was,  therefore,  interested  to  de- 
feat this  judgment,  because  an  eviction  under 
;  it  would  have  been  a  breach  of    the  covenant 
in  his  deed.     His  interest  was  not  neutralized 
|  between  the  parties.     The  object  of  his  testi- 
I  mony  was  altogether  to  destroy  the  authority, 
.  under    which     the    judgment     was     entered 
against  him,  which  was    protecting    himself 
against  an  action  upon  his  deed  ;  and  it  does 
not  appear  but  that  Thurston  &  Minturn  are 
fully,  satisfied,  as  the  respondent  is  the  only 
|  person  appearing"  here  to  claim  the  benefit  of 
this  judgment.  This  testimony  was  suppressed 
in  due  time.     It  is  a  rule  well  settled  at  law, 
,  that  a  witness,  who,  in  any  stage  of  his  exam- 
ination, discovers  himself  to  be  interested,  is 
to  be    rejected,  and    his  evidence    entirely  set 
aside.     And  the  case  of  Acfd/mm  v.  Smith  (2 
Vernon,  463)   shows  that   the  same  rule  pre- 
vails in  equity.     This  case  must,  therefore,  I 
think,  be  decided,  without   taking  into  con- 
sideration the  deposition  of  Gains  Dean. 

With  respect  to  the  first  question,  as  above 
;  stated,  the  appellant's  bill  alleges  that  the  bond 
and  warrant  of  attorney  were  given  by  the  re- 
spondent alone.  Gaius  Dean  then  not  being 
present,  and  to  which  the  respondent  put  his 
own  name  and  seal,  and  (lie  name  and  seal  of 
Gaius  Dean  without  any  power  or  authority 
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whatsoever  from  Gaius  Dean  to  make,  exe- 
cute, and  in  his  name  seal  and  deliver  such 
bond  and  warrant  of  attorney.  The  respond- 
ent, in  his  answer,  admits  the  execution  of  the 
bond  and  warrant,  as  stated  by  the  appellant, 
but  denies  that  he  had  no  power  or  authority 
whatsoever,  from  Gains  Dean,  to  make,  exe- 
cute, and  in  his  name  seal  and  deliver  the 
539*]  bond  or  warrant  of  attorney,  *and  ex- 
pressly avers  that  the  instrument  set  forth  in 
the  appellant's  bill  was  duly  executed  at  the 
time  it  bears  date,  by  Gaius  Dean,  for  the  pur- 
poses therein  mentioned ;  and  that  the  time, 
intent,  and  meaning  of  it  was  to  authorize  him 
to  make  and  execute  the  bond  and  warrant  of 
attorney.  Thus  we  see  that  the  allegation  in 
the  bill,  respecting  the  authority  from  Gaius 
Dean,  is  positively  and  explicitly  denied  by 
the  answer,  and  there  is  but  one  witness  to 
support  the  bill.  It  falls,  therefore,  within 
the  settled  rule  of  equity,  that  no  decree  can, 
in  such  case,  be  made  against  the  answer.  (1 
Vernon,  161 ;  1  Ves.,  66,  97,  125  ;  2  Atk.,  19 ; 
3  Atk.,  408,  649.)  I  am,  accordingly,  of  opin- 
ion, on  this  point,  that  the  judgment  ought 
not  to  be  set  aside,  especially  as  Thurston  & 
Minturn  are  not  parties  before  the  court,  and 
their  interest  might  be  materially  affected. 

I  am,  however,  inclined  to  think  that  Ezra 
Dean  ought  to  be  restrained  from  deriving  any 
benefit  under  this  judgment.  He  is  the  only 
person  before  the  court  claiming  an  interest  in 
it.  Recurrence  to  the  bill  and  answer,  and 
proofs  in  the  cause,  will  show  the  situation  in 
which  he  stands ;  and  how  inequitable  it 
would  be  to  allow  him  to  enforce  payment  of 
this  judgment  out  of  the  private  property  of 
Gaius  Dean,  to  the  prejudice  of  a  bona  fide 
purchaser.  The  bill  states  that  in  the  latter 
part  of  the  year  1789  the  respondent  and  Gains 
Dean  dissolved  their  partnership,  and  the  re- 
spondent undertook  to  pay  and  satisfy  all  the 
partnership  debts,  and  especially  the  debt  due 
to  Thurston  &  Minturn,  and  that,  to  enable 
him  to  accomplish  this,  Gaius  Dean  put  into 
the  respondent's  hands  partnership  property 
to  the  amount  of  £1,000  to  pay  the  debt  due  to 
Thurston  &  Minturn.  The  respondent  ex- 
pressly denies  that  Gaius  Dean,  to  enable  him 
to  pay  and  satisfy  the  copartnership  debt  due 
from  them  to  Thurston  &  Minturn,  ever  put 
*>4O*]  *into  his  hands  partnership  property 
to  the  amount  of  £1,000  or  to  any  amount 
whatever. 

The  precise  day  when  this  partnership  prop- 
erty was  transferred  to  the  respondent  is  not 
stated ;  but  it  is  fairly  to  be  inferred  that  it 
was  upon  the  dissolution  of  the  partnership, 
in  the  latter  part  of  the  year  1789,  which  was 
subsequent  to  the  giving  of  the  power  of  at- 
torney, and  the  entry  of  the  judgment  in  ques- 
tion. If  the  respondent  had  received  funds 
for  the  purpose  of  discharging  this  debt,  he 
ought  to  have  applied  them  to  this  object.  As 
the  allegation  in  the  bill  respecting  the  part- 
nership property  is  denied  by  the  answer,  we 
must  look  to  the  evidence  to  see  how  far  it  is 
supported.  Clark  testified  that  he  heard  the 
respondent  say  that  Gaius  Dean  had  made 
over  to  him  all  the  property  which  they,  Gaius 
Dean  and  the  respondent"  had  in  copartner- 
ship, in  the  State  of  Vermont,  for  the  purpose 
of  enabling  him  to  pay  the  debt  due  from  them 
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to  Thurston  (Thurston  &  Minturn),  and  that 
the  property  thus  made  over  to  him  was  suffi- 
cient to  pay  this  debt.  Reuben  Murray  testi- 
fied that  he  was  present  at  a  conversation  be- 
tween the  respondent  and  William  Powers,  re- 
specting the  power  of  attorney  and  partner- 
ship business  ;  and  heard  the  respondent  ac- 
knowledge that  he  had  received  the  notes  and 
books  of  the  partnership  between  him  and 
Gaius  Dean  for  collection,  and  was  to  appro- 
priate the  same  to  the  payment  of  the  partner- 
ship debts,  but  that  there  was  not  sufficient  to 
pay  all  the  partnership  debts. 

The  allegation  in  the  bill  appears  to  me  to 
be  substantially  supported  by  the  testimony  of 
two  witnesses.  They  both  concur  in  proving 
the  respondent's  acknowledgements  that  part- 
nership property  was  put  into  his  hands  for 
the  purpose  of  paying  the  partnership  debts. 
To  one  he  explicitly  acknowledged  that  part- 
nership property  was  made  over  to  him  for 
the  express  purpose  of  paying  the  debt  to 
Thurston  &  Minturn,  and  that  there  was 
enough  *for  that  purpose.  To  the  [*541 
other  he  acknowledged  the  receipt  of  partner- 
ship property  for  the  purpose  of  paying  the 
partnership  debts  generally,  alleging  that  there 
was  not  enough  to  pay  the  whole  of  them ; 
not  pretending,  however,  but  that  there  was 
sufficient  to  pay  the  debt  to  Thurston  &  Min- 
turn. How  the  partnership  concerns  between 
the  respondent  and  Gaius  Dean  have  been 
settled,  or  whether  Thurston  &  Minturn  have 
been  satisfied  for  their  debt,  are  not  now  sub- 
jects of  inquiry.  The  respondent  is  the  party 
now  before  the  court,  claiming  the  benefit  of 
this  judgment.  And  the  fact  that  it  lay  dor- 
mant from  the  year  1789  until  the  year  1795, 
taken  in  connection  with  the  threats  and  dec- 
larations of  the  respondent  that  he  intended  to 
purchase,  under  this  execution,  the  land  sold 
by  Gaius  Dean  to  William  Powers,  for  him- 
self, affords  a  pretty  strong  inference  that  the 
respondent  was  the  party  having  the  control  of 
this  judgment,  and  for  whose  benefit  the  sale 
under  the  execution  was  made.  This,  how- 
ever, is  matter  of  inference  only.  But  the 
proof  is  positive  of  his  having  received  part- 
nership property  for  the  purpose  of  paying 
the  partnership  debts,  generally,  and  especially 
that  due  to  Thurston  &  Minturn.  I  think, 
therefore,  he  ought  not  to  be  permitted  to 
avail  himself  of  the  private  property  of  Gaius 
Dean,  to  discharge  this  debt,  without  account- 
ing for  the  disposition  of  the  property  he  had 
received.  He  is  the  only  person  capable  of 
rendering  such  account. 

I  am,  accordingly,  of  opinion  that  the  re- 
spondent ought  to  have  been  enjoined  from 
proceeding  in  his  action  of  ejectment,  and 
that  the  decree  of  the  Court  of  Chancery  ought 
to  be  reversed. 

SPENCER  and  VAN  NESS,  JJ.,  having  been 
formerly  concerned  as  counsel  in  the  cause, 
gave  no  opinion. 

*A  majority  of  the  court  concurring  [*£>42 
in  the  opinions  above  delivered,  it  was  there- 
upon ordered,  adjudged  and  decreed  that  the 
decree  of  the  Court  of  Chancery  be  reversed  ; 
and  it  was  ordered  and  adjudge'd  that  the  re- 
spondent be  enjoined  from  any  further  pro- 
ceedings in  the  action  of  ejectment  mentioned 
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in  the  appellant's  bill,  and  from  further  pro- 
ceedings under  the  ejectment  of  John  Thur- 
ston  and  William  Minturn  against  the  respond- 
ent and  Gaius  Dean,  mentioned  in  the  said 
bill,  until  he  shall,  by  accounting  to  the  Court 
of  Chancery  for  the  disposition  of  the  prop- 
erty of  the  said  Gaius  Dean  put  into  his  hands 
to  pay  the  said  debt  due  to  John  Thurston  and 
William  Minturn,  make  it  satisfactorily  ap- 
pear to  the  Court  of  Chancery  that  such  prop- 
erty was  not  sufficient  to  pay  the  said  debt,  or 
the  proportion  thereof  which  the  said  Gaius 
Dean  was  justly  bound  to  pay ;  but  that  the 
said  judgment  of  John  Thurston  and  William 
Minturn  against  the  respondent  and  Gaius 
Dean  shall  be  in  nowise  affected  by  this  de- 
cree :  and  that  the  proceedings  be  remitted, 
&c. 

Judgment  of  reversal, 

Cited  in— 7  Wend.,  181:   14  Wend.,  614;  3  Paige, 
240 ;  1  Paine.  401. 


543*]  *WILLIAM  JAMES,  Appellant, 

v. 

JOHN  M'KERNON,  Administrator  of  PAT- 
RICK CONNOLLY,  Deceased,  Respondent. 

Bill  in  Chancery  for  Account — Defense,  Agree- 
ment under  Seal — Fraud — Complainant  Lim- 
ited in  Evidence  to  Allegations  in  Bill —  What 
Interrogatories  may  be  Filed  —  Depositions 
must  Relate  to  Some  Fact  in  Issue  between  the 
Parties. 

Where  a  bill  in  chancery  was  filed  for  an  account, 
and  the  defendant,  in  his  answer,  set  up  an  agree- 
ment under  seal  between  the  parties,  in  defense,  it 
was  held  that  the  complainant  could  not  prove  the 
agreement  to  be  fraudulent,  as  there  was  no  allega- 
tion of  fraud  in  his  bill. 

No  interrogatories  can  be  filed  in  a  cause  which 
do  not  arise  from,  or  relate  to,  some  fact  charged  in 
the  complainant's  bill.  Nor  can  any  depositions  be 
read  which  do  not  relate  to  some  fact  put  in  issue 
between  the  parties  by  the  bill  and  answer.  And 
where  such  depositions  are  read  at  the  hearing,  and 
the  Court  of  Chancery  decides  upon  the  evidence, 
though  no  objection  be  made  at  the  time,  the  de- 
cree will  be  reversed,  on  appeal. 

Citations -Barnard.  341;  2  Atk.,  134;  Mitf..  34:  2 
Atk..  141;  3  Atk.,  182;  2  Ves.,  225;  Mitf.,  19,  255;  11 
Ves.,  240 ;  Gilbert's  Forum  Komanorum,  218 ;  1  Bro. 
C.  C.,  94. 

A  BILL  was  filed  in  the  Court  of  Chancery, 
on  the  2d  December,  1802,  by  Patrick 
Connolly,  Michael  Rawlins  and  Eleanor,  his 
wife,  against  the  appellant  and  Bernard  Con- 
nolly, since  deceased,  as  administrator  of 
Michael  Connolly,  deceased. 

Michael  Connolly  died  intestate  and  unmar- 
ried the  10th  September,  1799.  leaving  a  per- 
sonal estate  of  the  value  of  about  $40,000,  to 
two  fifths  of  which  Patrick  Connolly  and 
Eleanor  Connolly  (the  wife  of  Michael*  Raw- 
lins) were  entitled,  as  co-heirs  with  Bernard 
Connolly,  John  Connolly  and  Catharine  Con- 
nolly. The  bill  alleged  "that  the  appellant  and 
Bernard  Connolly  had  possessed  themselves  of 
the  personal  estate,  and  converted  it  to  their 
own  use. 

The  object  of  the  bill  was  to  obtain  a  dis- 
covery and  account,  which,  it  was  alleged, 
had  been  refused,  under  pretense  that  the  ap- 
pellant had  obtained  an  assignment,  for  a  val- 
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uable  consideration,  of  a  judgment  in  the 
Supreme  Court,  in  favor  of  Nathan  Haley, 
against  Bernard  Connolly  as  administrator  of 
Michael  Connolly,  for  $31,613.33,  which  would 
absorb  all  the  intestate's  personal  estate ;  and 
the  bill  charged  that  the  judgment  was  pur- 
chased by  the  appellant  for  the  sum  of  $8,000, 
or  some  other  small  consideration,  for  the 
benefit  of  the  heirs  of  Michael  Connolly,  and 
was  paid  for  with  money  belonging  to  the 
estate.  The  bill  was  for  a  decreee  of  the  pay- 
ment of  the  distributive  shares  of  the  com- 
plainants, and  for  relief  generally. 

*Bernard  Connolly,  in  February,  [*544 
1803,  filed  his  separate  answer  in  person  ;  but 
as  there  appeared  to  be  no  connection  of  inter- 
est between  him  and  the  appellant,  and  the 
answer  of  one  defendant  is  no  evidence  against 
the  other,  it  is  not  material  to  state  it. 

The  appellant  filed  his  separate  answer,  the 
7th  March,  1803,  in  which  he  admitted  that 
the  complainants  were  next  of  kin  to  Michael 
Connolly,  and  entitled  to  their  distributive 
shares  of  his  personal  estate.  That  Patrick 
Connolly,  Eleanor  Connolly  and  Bernard 
Connolly,  to  induce  the  appellant  to  under- 
take the  saving  and  collecting  the  intestate's 
property,  which  was  scattered  in  different 
places,  in  the  hands  of  strangers,  exposed  to 
loss  and  embezzlement,  and  to  recover  which 
a  greater  share  of  enterprise  and  talent  than 
they  possessed  was  requisite,  on  the  24th  Sep- 
tember, 1799,  executed  and  delivered  to  the 
appellant  an  instrument,  under  their  hands 
uuil  seals,  by  which  the  appellant  undertook, 
at  his  own  expense  and  risk,  to  recover  the 
whole  or  part  of  the  personal  property  of  the 
said  Michael  Connolly,  deceased,  not  then  in 
the  possession  of  the  said  Patrick,  Eleanor 
and  Bernard  ;  in  consideration  of  which,  the 
said  Patrick,  Eleanor  and  Bernard  agreed  and 
bound  themselves  to  the  appellant,  that  he 
should  have  to  his  own  use  the  one  equal  half 
part  of  all  and  every  part  of  such  property 
which  he  might  recover  or  obtain,  or  the  value 
thereof  from  them. 

That  administration  of  the  intestate's  estate 
was  granted  to  Bernard  Connolly,  who,  on  the 
23d  September,  1799.  executed  a  power  of  at- 
terney  to  the  appellant,  authorizing  him  to  re- 
ceive, recover  and  compound  for  the  intes- 
tate's personal  estate.  That  the  appellant,  in 
order  to  fulfill  his  agreement,  relinquished  a 
very  profitable  mercantile  business  in  which 
he  was  engaged  in  the  city  of  Albany,  exposed 
his  life  to  great  hazard  from  the  malignant 
fever  which  prevailed  in  the  city  ot  New 
York,  in  the  autumn  of  1799,  to  the  diseases 
of  the  *climate,  and  the  danger  of  sea  [*545 
voyages  to  Charleston  in  South  Carolina,  Sa- 
vannah in  Georgia,  and  St.  Augustine  in  East 
Florida,  and  recovered  and  collected  of  the 
personal  eMate  of  the  intestate,  to  the  amount 
of  $20,601.05.  which  was  all  of  the  intestate's 
personal  estate  which  had  ever  come  to  his 
possession  ;  that  he  had,  by  the  assent,  or  by 
the  request  and  direction  of  the  administrator, 
and  under  the  agreement  aforesaid,  paid,  ap- 
plied and  retained,  out  of  the  moneys  so  col- 
lected by  him,  the  amount  of  $15,5.').'). 07,  of 
which  he  gave  a  detailed  account;  that  he 
purchased  the  judgment  of  Haley  for  $9,170, 
including  $170  charges  in  effecting  the  pur- 
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chase.  The  appellant  admitted  that  the  pay- 
ment had  been  made  with  the  money  derived 
from  the  intestate's  estate,  all  of  which,  how- 
ever, except  $3,906.46,  belonged  to  the  appel- 
lant, and  was  retained  by  him,  under  the  agree- 
ment. The  appellant  set  forth  a  schedule  of 
the  books,  vouchers,  &c.,  relating  to  the  in- 
testate's personal  estate,  and  denied  that  he 
ever  refused  to  account,  but  admitted  that  he 
refused  to  make  any  payments  to  the  complain- 
ants, as  there  was  a  large  balance  due  to  him. 

A  replication  having  been  filed,  several  wit- 
nesses were  examined.  The  cause  was  heard 
in  September,  1807,  and  was  reheard  in  De- 
cember, 1807,  and  in  September,  1808,  His 
Honor,  the  Chancellor,  on  the  ground  of 
legal  and  actual  fraud  in  the  defendant, 
decreed  ' '  that  the  agreement  set  forth  in 
the  pleadings,  between  Patrick  Connolly,  Elea- 
nor Connolly  and  Bernard  Connolly  and  the 
appellant,  be  set  aside  ;  and  that  it  be  referred 
to  one  of  the  masters,  to  take  an  account  be- 
tween the  parties  of  all  moneys,  goods,  chat- 
tels, rights,  credits,  wares,  merchandises  and 
securities  for  money,  which  were  of  Michael 
Connolly  deceased,  at  the  time  of  his  death, 
and  which  have  come  to  the  hands  of  the  de- 
fendants, or  either  of  them,  and  of  all  moneys 
546*]  lawfully  paid,  laid  *out  and  expended 
by  the  defendants,  or  either  of  them,  towards 
the  satisfaction  and  discharge  of  the  just  debts 
owing  by  Michael  Connolly,  at  the  time  of 
his  death,  to  any  person  or  persons  whatso- 
ever ;  and  also  of  all  just  and  reasonable 
charges  and  expenses  which  the  defendants  or 
either  of  them,  had  been  put  to  in  collect- 
ing, &c.  And  that,  upon  the  taking  of  the 
account  before  the  master,  it  should  be  lawful 
for  the  complainant  to  examine  the  defend- 
ants, or  either  of  them,  upon  oath,  touching 
the  account,"  &c. 

From  the  whole  of  this  decree,  an  appeal 
was  entered  to  this  court. 

The  depositions  of  the  witnesses  taken  in 
the  Court  of  Chancery  were  read  ;  but  the 
grounds  on  which  the  judgment  of  this  court 
proceeded,  renders  it  unnecessary  to  state  the 
evidence,  or  the  comments  of  the  counsel 
upon  it. 

The  reasons  for  his  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  This  suit  was  origi- 
nally commenced  against  the  defendants  by 
Patrick  Connolly,  the  complainant's  intestate, 
and  Michael  Rawlings  and  Eleanor  his  wife, 
all  of  whom  are  since  dead.  Depositions 
were  taken  in  that  cause,  and  the  complain- 
ant solely  revived  the  suit,  which  the  parties 
submitted  for  decision.  There  was,  however, 
no  objection  made  as  to  the  want  of  parties, 
but  a  wish  expressed  on  the  part  of  the  de- 
fendants to  have  an  opinion  on  thdsubject  of 
controversy,  regardless  of  forms. 

Three  points  were  made,  in  the  argument, 
as  to  the  complainant's  right,  on  the  merits 
generally.  When  these  are  disposed  of,  others 
may  present,  as  to  the  details. 

1.  Whether  the  complainant  can  be  let  in, 
to  avail  himself  of  hardship  or  fraud,  to  avoid 
the  contract. 

547*]  *2.  Whether  it  is  void,  as  hard  or 
fraudulent ;  and, 
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3.  Whether  the  defendant  James  ought  to 
be  allowed  the  whole  amount  of  the  judgment 
against  the  defendant  Bernard  Connolly,  as 
administrator  of  Michael  Connolly,  or  only 
the  sums  actually  paid  in  their  extinguish- 
ment. 

The  counsel  for  the  parties,  in  consequence  of 
an  intimation  from  the  court  that  the  construc- 
tion of  the  contract  made  between  the  complain- 
ant's intestate  and  the  defendant  Bernard  Con- 
nolly,as  administrator  of  Michael  Connolly, and 
the  defendant  William  James,  involved  some 
doubt,  united  in  stating  that  they  construed 
it  "as  extending  to  all  the  personal  estate  of 
the  intestate  not  at  that  date  of  the  agreement 
in  the  possession  of  the  contractors,  and  which 
they^as  next  of  kin,  or  the  said  Bernard,  as 
administrator,  were  entitled  to." 

The  claim  of  the  defendant  James,  as  arising 
under  the  contract  in  question,  appears  not 
consonant  to  the  ordinary  money  transactions 
of  life.  In  his  answer,  he  admits  the  receipt 
of  $20,601.05,  and  states  his  disbursements  at 
$14,385.32, -which  leaves  a  balance  of  $6,- 
215.73. 

This  sum  is  the  net  proceeds  saved. 
Under  the  contract,  he  claims  one 

half  of  -      -      -      $20,601  05 

Collected, 10,305  52 

Deducting  the  above,    -     -  6,215  73 

Leaving  a  balance  due  to  him  of  -        4,089  79 

The  result  might  have  been  more  striking, 
if  the  assets  of  the  intestate  had  amounted  to 
$10,000  more,  and  the  judgment  of  Haley,  in 
toto,  was  properly  chargeable  against  the  ad- 
ministrator ;  for  then  the  defendant  James 
would  have  received  upwards  of  $15,000,  and 
the  administrator  be  liable  to  him  for  a  sum 
exceeding  that  amount.  , 

This  claim  must  stand  on  some  impregnable 
ground,  if  it  can  be  maintained.  It  appears 
so  outrageous,  at  *the  first  blush,  that,  [*548 
if  a  bill  had  been  brought  to  avoid  it  as  pro- 
duced by  overreaching  on  the  one  side,  and 
imbecility  on  the  other,  no  court  could  possi- 
bly resist  the  impression  that  it  was  palpably 
unreasonable,  and  that  it  wa  s  not  possible  that 
men,  with  their  eyes  open,  understanding  the 
import  of  the  contract,  could  have  voluntarily 
entered  into  it. 

In  this  case,  I  thought  that  I  could  not 
proceed  on  the  ground  of  hardship,  as  it 
was  not  a  bill  to  be  relieved  against  the  hard- 
ship of  the  bargain,  as  a  special  ground  ;  it 
only  came  in  collaterally ;  and  though  it 
might  aid  other  circumstances,  was  not,  of  it- 
self, a  substantive  ground  to  repel  the  right 
created  by  such  bargain  ;  nor  was  this  one  of 
those  cases  (Barnard,  341 ;  2  Atk.,  134)  in 
which  it  might  be  said  that  a  bargain  hard 
and  unreasonable  is  reason  sufficient  why  a 
court  of  equity  should  not  give  its  assistance  ; 
for  all  the  defendant  James  required  was  to 
be  permitted  to  retain  the  rights  legally  de- 
rived under  his  contract,  without  having 
them  wrested  from  him,  and  not  to  aid  in  en- 
forcing them. 

Fraud  is  a  distinct  head,  to  which  the  ob- 
jection deduced  from  the  forms  of  proceeding 
does  not  apply.  It  vitiates  every  transaction, 
and  in  all  its  Protean  forms,  is  ever  met  by  a 
court  of  equity  with  a  settled  intent  to  frus- 
trate its  devices. 
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If  this  contract  has  been  obtained  under 
circumstances  which  legally  constitute  fraud, 
it  will  not  be  avoided  ;  but  treated  as  if  it 
never  existed.  Its  foundation  is  hollow  and 
unsound,  and  cannot  support  the  superstruct- 
ure. 

The  second  point,  therefore,  whether  this 
contract  is  void,  as  fraudulent,  requires  partic- 
ular examination. 

The  dates  of  the  different  transactions  may 
somewhat  aid  in  the  consideration  of  the  sub- 
ject. 

It  appears  that  the  intestate  Michael  died 
some  time  in  the  month  of  August,  1799.  On 
549*]  the  20th  or  21st  of  *September,  an  ac- 
count of  his  death  was  received  by  the  defend- 
ant James.  On  the  23d  of  September,  letters 
of  administration  were  obtained  by  the  defend- 
ant Bernard.  On  the  same  day  he  executed  a 
letter  of  attorney  to  the  defendant  James,  to 
receive  and  collect  the  debts  and  effects  of  the 
intestate.  This  was  done  at  Albany,  at  which 
place  it  does  not  appear  that  either  Patrick 
Connolly  or  Eleanor  Connolly  then  were  ;  and 
on  the  24th  day  of  the  same  mouth,  the  con- 
tract in  question  was  entered  into  in  Mont- 
gomery County. 

The  complainant,  in  his  bill,  is  silent  as  to 
the  contract.  The  defendant  James,  in  his 
answer,  has  set  it  up  without  any  other  con- 
comitant circumstance  than  an  explanation  of 
the  risks,  inconveniences  and  embarrassments, 
which  attended  its  execution  on  his  part.  The 
introductory  steps  which  led  to  it,  can,  there- 
fore, only  be  collected  from  the  depositions  of 
Joseph  R.  Van  Zandt,  a  clerk  in  the  store  of 
the  defendant  James,  at  the  time,  and  the  sis- 
ter-in-law of  the  defendant  James,  the  daugh- 
ter of  the  defendant  Bernard,  who  was  then 
at  the  defendant  James'  house,  as  a  visitor. 
The  former  of  these  states  that  one  Joseph 
Foster  called  at  the  said  store,  and  inquired 
for  the  defendant  James,  who  was  not  then  in 
it,  and  informed  the  witness  that  the  said 
Michael  had  died  at  sea,  on  his  passage  from 
St.  Augustine  to  New  York  ;  and  he,  at  the 
same  time,  delivered  to  the  witness  a  letter  di- 
rected to  Bernard  Connolly,  which,  the  wit- 
ness understood,  was  from  the  Governor  of 
New  York,  on  the  subject  of  the  said  death. 
That  the  witness  returned  the  letter  to  Foster, 
and  went  with  him  to  the  defendant  James' 
house,  where  he  left  him  and  returned  to  the 
store.  That  soon  after  the  defendant  James 
came  in,  and  the  witness  informed  him  of  the 
death  of  the  said  Michael  Connolly,  and  that 
Foster  was  at  his  house ;  that  the  defendant 
James  soon  after  returned,  and  requested  the 
witness  to  go  over  to  Green  Bush,  to  fetch  a 
55O*]  horse  to  *go  express  to  Bernard  Con- 
nolly. That  upon,  the  return  of  the  witness 
with  a  horse,  the  defendant  mentioned  that 
Eleanor  Connolly,  the  daughter  of  Bernard 
Connolly,  ought  to  go,  as,  if  the  witness  went, 
he  would  make  too  much  disturbance  about 
the  death  of  the  said  Michael,  and  that  the 
family  would  be  much  distressed  by  the  news 
of  his  death  ;  and  that  Eleanor  Connolly  (af- 
terwards the  wife  of  Michael  Kawlins)  was  a 
sickly  woman,  and  it  would  affect  her  too 
much.  That  Eleanor  Connolly  (the  niece) 
might  go  up  and  tell  her  father  privately  of 
the  death  of  Michael  ;  that  Eleanor  according- 
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ly  went,  and  the  defendant  James  requested 
him  not  to  tell  any  person  of  the  death  of  the 
intestate  Michael. 

Eleanor  Connolly  deposed  that  upon  receiv- 
ing the  account  of  the  death  of  Michael  Con- 
nolly, James  discovered  great  solicitude  to  con- 
ceal it  from  Patrick  and  Eleanor  Connolly,  his 
brother  and  sister  ;  that  Joseph  R.  Van  Zandt 
had,  at  the  request  of  the  said  defendant,  been 
preparing  to  go  to  Bernard  Connolly,  to  con- 
vey him  the  information  ;  but  that  the  defend- 
ant James  observed  that  it  would  not  do  to 
send  the  said  Joseph,  because  he  would  tell 
every  one  he  met  of  the  death  of  the  said 
Michael,  and  that  he  did  not  wish  any  person 
to  know  of  it ;  for  which  purpose  he  wished 
the  witness  to  go  and  inform  her  father  of  it, 
to  keep  it  a  secret  herself,  and  to  desire  her 
father  to  do  so,  and  to  request  him  to  come 
down  to  Albany  as  soon  as  possible.  That 
she  suggested  to  the  defendant  James  the  pro- 
priety of  wearing  a  black  veil  and  dark  clothes  ; 
to  which  he  objected,  as  exciting  suspicion, 
and  a  consequent  inquiry.  That  the  defend- 
ant James  assigned  as  a  reason  for  such  con- 
cealment, that  he  wished  the  said  Bernard  to 
administer,  and  not  any  of  the  rest  of  the 
family.  That  Foster  wished  to  accompany 
her  ;  but  that  the  defendant  James  would  not 
permit  him.  That  she  went  up,  made  the 
communication  to  her  father,  and  concealed  it 
from  *others  ;  and  that  her  father  Ber-  [*55 1 
nard  Connolly,  went  to  Albany  very  early  in 
the  morning  after  she  arrived  ;  that  a  few 
days  after  her  father  returned  home  with  the 
defendant  James  ;  that  after  he  had  been  there 
some  time,  and  had  had  some  conversation 
with  the  said  Patrick  and  Eleanor,  afterwards 
the  wife  of  Rawlins,  but  not  in  the  presence 
or  hearing  of  the  witness,  the  defendant  James 
produced  a  written  paper,  which  was  signed 
by  them,  and  attested  by  her  ;  but  that  she  did 
not  hear  it  read,  or  know  its  purport. 

From  .these  depositions,  which,  on  all  the 
material  parts,  stand  perfectly  unopposed  and 
unimpeached,  it  is  ascertained  that  Foster  ar- 
rived at  Albany,  with  an  avowed  intent  to  go 
on  to  the  defendant  Bernard.  That  he  had  a 
letter  directed  to  him,  which,  he  said,  was 
from  the  Governor  of  New  York.  Tliat  he 
wished  to  go  on,  but  was  stopped  by  the  de- 
fendant James,  who,  though  of  affinity  to  the 
intestate,  had  no  pretensions  to  interfere,  as 
next  of  kin.  It  does  not  appear,  otherwise 
than  from  Foster's  declaration,  that  the  letter 
related  to  the  subject  of  Michael  Connolly's 
death,  or  what  became  of  it. 

That  the  defendant  James  was  anxious  to 
conceal  the  death  of  the  intestate,  alleging  to 
Van  Zandt  the  alarm  it  would  excite,  as  a  rea- 
son for  the  concealment  ;  but  to  the  witness 
Eleanor,   his  wish  that  her  father,  who  was 
I  also  his  father-in-law,  might  administer  on  the 
I  estate  of  Michael  solely,  was  assigned  as  the 
|  only,  and,  from  'circumstances,   undoubtedly 
I  the  true  reason. 

On   the  23d  of   September,    the  defendant 
i  Bernard  received  the  letters  of  administration, 
without  any  previous  notification  to  the  next 
of  kin,  of  equal  degree,  concerning  ;.t,  which, 
!  it  seems  to  me,  cannot  be  the  ordinary  practice 
of  the  Court  of  Probate,  where  there  are  sev- 
eral of  equal  degree,   equally  entitled   to  the 
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administration.  On  the  same  day  a  general 
letter  of  attorney  was  executed  by  the  adminis- 
552*]  trator  to  the  defendant  James.  This 
done.  *they  repaired  together  to  Montgomery 
County  ;  and  on  the  next  day,  after  some  con- 
versation in  private,  the  scope  of  which  has 
not  been  explained,  but  which  can  only  be 
collected  from  the  result,  a  paper  which  was 
produced  by  the  defendant  James,  which  it 
seems  from  the  testimony  of  Eleanor  Connolly 
had  been  prepared  by  the  defendant  James, 
was,  without  any  hesitation,  executed. 

Here,  certainly,  was  an  unfair  concealment ; 
a  disposition,  successfully  gratified,  to  with- 
hold information  which  the  contracting  par- 
ties had  an  equal  right  to  participate  in,  as  far 
as  the  evidence  has  disclosed  it ;  but  probably 
much  more  might  have  been  discovered,  as  to 
the  state  of  affairs  of  Michael  Connolly,  at 
New  York,  and  of  his  effects  on  board  of  the 
vessel  in  which  he  died. 

Independent  of  these  circumstances,  the  de- 
fendant James  could,  with  a  degree  of  certain- 
ty, estimate  the  loss  of  time  and  expense  to 
which  the  contract  might  expose  him.  A  rea- 
sonable diligence  was  only  to  be  exacted  from 
him,  and  if  he  knew  from  Foster,  or  had  any 
other  good  reason  to  suppose  that  $8,000  or 
$10,000  were  at  New  York,  as  was  the  case, 
he  had  certain  ground  to  go  on,  and  the  resi- 
due of  the  property,  in  remote  parts  of  the 
continent,  might  or  might  not  be  pursued  per- 
sonally, or  by  the  agency  of  others,  so  as  not 
to  involve  him  in  the  loss  of  time  or  money, 
beyond  an  ample  remuneration. 

All  this  information  the  other  parties  were 
deprived  of.  in  consequence  of  his  intercept- 
ing it  in  its  way  to  them,  and  moulding  it  and 
his  representations  so  as  to  suit  his  purposes  ; 
they  making  their  bargain  in  the  dark,  and  he 
with  knowledge  of  circumstances  calculated 
to  convert  an  apparent  risk  into  a  certain  profit. 

These  circumstances,  especially  when  com- 
bined with  the  terms  of  the  contract,  and  its 
allowed  construction,  operate  forcibly  to  bring 
the  case  within  the  class  of  such  as  are  legally 
fraudulent ;  and  as  far  as  art  and  design  have 
been  exerted  to  suppress  information,  mislead 
553*]  the  *parties,  or  obscure  their  rights, 
there  is  an  actual  fraud. 

The  sacrifices  of  time,  risk  of  life  from  con- 
tagion, and  of  long  journeys  or  voyages,  were 
insisted  on  by  the  defendant,  as  favorable  to 
the  contract,  to  show  that  the  consideration  on 
his  part  was  weighty  and  valuable ;  but  it  is 
susceptible  of  a  construction  which  I  thought, 
under  all  the  disclosures  made,  was  the  better 
one,  that  before  he  risked  his  person  in  New 
York,  if  he  was  exposed  to  such  imminent 
danger  as  has  been  represented,  he  had  proba- 
bly ascertained  that  the  object  was  worth  some 
risk  and  time,  under  present  circumstances,  as 
his  movements  were  unusually  prompt.  No 
other  source  from  which  that  information 
could  be  derived  has  been  presented  in  evi- 
dence but  Foster,  or  the  letter  which  he 
brought.  If  this  were  so,  and  the  administra- 
tor and  next  of  kin  could  have  satisfactorily  or 
even  imperfectly  ascertained  that  property  of 
Michael  Connolly,  the  intestate,  to  the  amount 
of  $8,000  or  $10,000,  was  at  New  York,  it  is 
incredible  that  they  could  have  been  so  entirely 
destitute  of  common  sen§e  as  to  have  given 
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one  half  for  merely  receiving  the  other  ;  and 
if  there  were  debts  due  from  the  intestate  to 
that  amount,  to  have  given  one  half  of  that 
amount  out  of  their  own  pockets. 

The  defendant  James,  in  the  agreement, 
stipulated  to  recover  the  whole  or  part  of  the 
personal  property  of  the  intestate.  He  was  not 
bound,  by  the  terms  of  the  contract,  to  pursue 
the  intestate's  property  to  Florida,  nor  did  he 
proceed  there  until  he  had  received  a  large  sum 
of  money  at  New  York,  which  he  em  ployed  in 
an  advantageous  speculation  for  his  own  ac- 
count, and  had  probably  well  ascertained  that 
the  property  in  Florida  merited  his  personal 
attention  on  the  spot,  instead  of  intrusting  it 
to  agents. 

As  to  the  third  point.  The  defendant  James, 
by  accepting  the  letter  of  attorney,  was  pre- 
cluded from  *making  any  advantage  [*554 
by  means  of  it,  for  his  own  benefit.  It  is  an 
established  rule  in  chancery,  that  a  trustee  is 
never  permitted  to  speculate  for  himself  on 
the  subject  of  his  trust ;  and  an  attorney  who 
does  so,  violates  his  duty  as  such  ;  but  the  de- 
fendant James  declared  that  the  purchase  of 
Haley's  judgment  was  made  for  the  benefit  of 
the  heirs  of  Michael  Connolly. 

For  these  reasons,  I  directed  an  account  to 
be  taken,  considering  the  contract  as  a  fraudu- 
lent one. 

Mr.  Henry,  for  the  appellant.  The  object  of 
the  appellant,  in  bringing  the  cause  to  this 
court,  is  to  repel  the  imputation  of  fraud,  con- 
tained in  the  decree  of  the  Court  of  Chan- 
cery. In  pronouncing  that  decree,  the  Chan- 
cellor has  stated  that  the  appellant  has  been 
guilty  of  an  actual  as  well  as  a  legal  fraud. 

But  the  question  of  fraud  was  never  put  at 
issue  between  the  parties.  There  was  no  alle- 
gation of  fraud  in  the  bill  of  the  complainants  ; 
and  they  ought  not,  therefore,  to  have  been  al- 
lowed to  go  into  proof  of  fraud.  (Bro.  C.  C., 
94.)  No  interrogatory  can  be  filed,  which  does 
not  arise  from,  or  relate  to,  some  fact  charged 
in  the  bill.  (Gilb.  For.  Rom.,  218 ;  Mitf.  PI., 
44.)  In  the  case  of  Clarke  v.  Fenton  (11  Ves., 
Jun.,  240),  depositions  as  to  a  fact  not  put  in 
issue  were  not  allowed  to  be  read. 

On  a  bill  for  the  specific  performance  of  an 
agreement,  the  party  must  prove  the  agree- 
ment precisely  as  it  is  laid.  (5  Ves.,  452;  6 
Ves.,  548.)  The  depositions,  therefore,  which 
go  to  show  fraud,  ought  to  have  been  sup- 
pressed. But  we  are  willing  to  try  the  charac- 
ter of  the  appellant,  even  on  these  ex-parte  de- 
positions, and  can  show  that  there  is  not  the 
least  ground  for  the  suggestion  of  fraud. 
[Here  tb*  counsel  went  into  an  examination  of 
the  evidence,  and  the  several  grounds  of  fraud 
stated  by  the  Chancellor.]  Having,  I  trust, 
shown  that  there  was  no  actual  fraud,  the 
next  inquiry  is,  whether  there  is  any  legal 
fraud. 

In  the  case  of  Clwslerfield  et  al.  v.  Jansen  (2 
Ves.,  125,  155)  Lord  Hardwicke  mentions  and 
defines  four  species  of  fraud,  dolus  malu* :  1. 
Actual  fraud,  arising  from  facts  *and  [555 
circumstances  of  imposition.  2.  That  which 
is  apparent  from  the  intrinsic  nature  and  sub- 
ject of  the  bargain  itself,  of  which  the  com- 
mon law  takes  notice.  3.  That  which  may  be 
presumed  from  the  circumstances  and  condi- 
tion of  the  parties  contracting.  4.  That  which 
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may  be  collected  or  inferred  from  the  nature 
and  circumstances  of  the  transaction,  as  being 
an  imposition  and  deceit  on  other  persons  not 
parties  to  the  agreement. 

In  this  case  no  actual   fraud   can  be  pre- 
tended. Is  there,  then,  any  fraud  arising  from 
the  face  of  this  agreement  ?    Is  there  anything 
unreasonable  or  unconscionable  in  the  bargain  ? 
The  appellant  left  his  own  established  business 
and  home,  to  go  on  distant  voyages,  exposed  to 
various  hardships  and  dangers,  and  his  reward  ; 
was  to  depend  on  the  success  of  his  exertions,  j 
Are  the  respondents  entitled  to  relief  on  the  j 
ground  of  inequality  ?    This  is  not  the  case  of  j 
a  party  applying  to  a  court  of  chancery,  to  en-  j 
force  a  hard  or  unequal  contract,  and  which  ' 
the  court  may  aid  or  not.     The  contract  has  ; 
been  executed,  and  the  respondent   seeks  to 
take  the  money  from  the  pocket  of  the  appel- 
lant.    Will  it  be  said  that  this  was  an  agree- 
ment made  in  ignorance  and  error,  and  that, 
therefore,  it  ought  to  be  avoided  ?  But,  though 
ignorance  or  error  may  be  a  ground  for  re- 
tracting, before  the  performance  of  a  contract, 
it  will  not  affect  a  contract  which  has  been 
completely  executed,  when  there  is  no  way  of 
compensating  the  party  for  what  he  has  done. 
(Fonb.,  Treat,  on  Eq.,  bk.  1,  ch.  2,  sec.  7,  and 
notes.)    The  cases  which  may  be  cited  on  the 
other  side  will  be  found  to  be  those  in  which 
there  has  been  a  payment  made,  under  a  mis- 
take.    (1   Ves.,  126,  400  ;  1  P.  Wms.,  355  ;  1 
Vern.,  32  ;  2  Vern.,  243  ;  1  Bro.  C.  C.,  158  ;  2 
Bro.    C.  C.,   150,   434.)    Though  a  court  of  j 
equity  may  sometimes  refuse  to  lend  its  aid  to  j 
enforce  a  hard  or  unequal  bargain,  yet  it  will  i 
not  set  it  aside  -after  it  has  been  executed.     (3  ] 
Wooddes.,   452;    Newl.    on    Contracts,  434.); 

Again,  a  court  of  equity  never  interferes  on  ' 
account  of  a  gross  inadequacy  of  price,  unless  j 
there  is  fraud  (Fonb.  Eq.,  bk.  1,  ch.  2,  sec.  9,  j 
note  d)  ;  and  there  are  many  contracts  classed  ; 
under  the  head  of  losing  bargains,  which  will  [ 
556*]  be  enforced.  But  the  Court  *of  Chan-  < 
eery  will  never  interpose  where  there  has  been  ! 
a  meritorious  consideration,  or  services  per- 1 
formed.  If  the  court  had  power  to  rescind  the  \ 
contract,  would  it  exercise  that  power,  under  i 
the  circumstances  of  the  case,  after  it  has  been  ', 
carried  into  complete  execution  ? 

Messrs.    Van   Vechten  and  Hanson,  contra.  ! 
The  respondent  tiled  a  bill  for  an  account,  and  i 
the  appellant  set  up  the  agreement,  of  which  ; 
there  is  no  counterpart,  in  his  defense.  He  has 
thereby  put  the  fraud  in  issue.  He  is  bound  to  ; 
show  that  the  agreement  is  fair.    Fraud  or  ua- ! 
fairness  may  always  be  objected  to  a  deed  ;  j 
for  fraud  vitiates  and  destroys  it.  No  objection  i 
was  made  to  the  evidence  in  the  court  below  ;  | 
nor  was  any  application  made  to  suppress  the  : 
depositions.     The  formal  objection,  as  to  the  j 
pleadings,  is  now,  for  the  first  time,  made.    If 
the  appellant  was  so  solicitous  to  avoid  the  im- 
putation of  fraud,  he  might  have  waived  the 
agreement,  and  disclosed  all  the  facts  ;  or  he 
might  have  applied  to  the  Chancellor  for  an 
issue  to  try  the  question. 

We  contend  that  there  is  sufficient  evidence 
to  support  the  decree,  either  on  the  ground  of 
actual  or  implied  fraud,  or,  at  least,  on  the 
ground  of  gross  ignorance  and  mistake,  and 
gross  imposition.  The  agreement  on  the  part 
of  the  respondents  is  such  a  one  as  no  man  of 
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common  sense,  with  his  eyes  open,  would  have 
entered  into  ;  nor  is  it  such  an  agreement  as 
any  honest  man  would  insist  upon.  It  is  a  blind 
and  unequal  bargain,  against  which  a  court  of 
equity  ought  to  relieve.  [Here  the  counsel 
slated  and  commented  on  the  facts,  as  they  ap- 
peared in  the  depositions.] 

A  suppressio  veri,  or  suggestio  fain,  is  a  suffi- 
cient ground  for  the  interference  of  a  court  of 
chancery.  (Fonb.  Eq.,  113  ;  1  Vern.,  20  ;  1  -P. 
Wms.,  40.)  There  has  clearly  been  a  suppresaio 
veri  on  the  part  of  the  appellant.  At  least, 
there  has  been  a  palpable  and  gross  misappre- 
hension, a  total  ignorance  on  the  part  of 
*the  respondents,  as  to  the  situation  of  [*557 
the  property  and  affairs  of  Michael  Connolly. 
(1  Vern..  32;  1  Ves.,  126,  400  ;  2  Atk.,  123  ;*2 
Bro.  C.  C.,  150;  1  Ch.  Rep.,  71  ;  2  Ch.  Rep., 
173  ;  1  Ch.  Cas..  81.) 

In  Fox  v.  Mackreth  (2  Bro.  C.  C.,  403,  416), 
Mr.  Mansfield,  arguend-o,  says  he  knows  of  no 
such  term  as  technical  morality,  as  distin- 
guished from  any  other  morality  ;  but  where 
one  person  has  obtained  an  unfair  advantage 
over  another,  the  province  of  a  court  of  equity 
is  to  give  the  latter  redress.  There  was  an  art- 
ful and  premeditated  concealment  on  the  part 
of  the  appellant,  a  gross  inequality  in  the  con- 
tract. The  appellant  was,  besides,  a  trustee  for 
all  the  heirs,  and  ought  not  to  be  allowed  to 
make  a  bargain  for  his  own  benefit.  Equality 
is  essential  to  make  a  valid  agreement  in 
equity.  Here  is  clearly  a  technical  fraud, 
arising  from  the  concealment  on  the  part  of 
the  appellant.  In  Tyrrell  v.  Hope (2  Atk.,  560), 
the  Master  of  the  Rolls  says,  "  Fraud  is  what  is 
done  in  secret,  and  where  there  is  a  conceal- 
ment from  the  party  in  a  matter  which  con- 
cerns his  interest."  The  heirs  were  taken  by 
surprise  ;  they  had  no  time  to  inquire  into  the 
truth  of  facts,  or  to  advise  with  counsel ;  the 
agreement  was  entered  into  hastily  and  im- 
providently.  (2  Bro.  C.  C.,  150.)  Though 
mere  inadequacy  of  price,  or  inequality,  may 
not,  of  itself,  be  sufficient,  yet,  taken  in  con- 
nection with  other  circumstances,  it  will  in- 
duce a  court  of  equity  to  grant  relief.  (2  Ves., 
518.)  This  is  a  case  in  which  the  court  will 
imply  fraud  for  the  sake  of  the  remedy.  The 
fact  of  the  appellant  being  a  trustee  would  be 
sufficient  to  set  aside  the  agreement  or  pur- 
chase. (2  Bro.  C.  C.,  400.)  Again,  this  agree- 
ment is  void  as  against  creditors.  (1  Ves.,  106.) 

Even  if  there  is  no  fraud,  yet,  if  the  decree 
is  right  and  equitable,  it  ought  to  stand,  though 
an  erroneous  reason  may  have  been  assigned 
for  it  by  the  Chancellor. 

Mr.  T.  A.  Emmttt,  in  reply,  repelled  the 
imputation  of  fraud,  with  great  ingenuity  and 
eloquence. 

In  answer  to  the  objection  that  the  setting 
up  the  *agreement,  by  way  of  defense,  [*55» 
put  its  validity  in  issue,  he  said  that  the  ap- 
pellant was  not  bound  to  offer  evidence  to 
support  the  deed,  before  it  had  been  im- 
peached. The  complainants  below  knew  of 
the  agreement,  and  it  was  tlu-ir  dutv,  if  they 
intended  to  do  so,  to  have  impeached  it  on  the 
ground  of  fraud.  After  the  answer  was  put 
in,  they  might  have  had  their  bill  amended, 
so  as  to  put  the  fraud  in  issue.  The  decree 
sets  aside  the  agreement,  though  there  is  no 
allegation  against  it  in  the  pleadings.  The 
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Chancellor  says  he  should  not  set  it  aside  on 
the  ground  of  hardship,  because  no  hardship 
was  alleged  ;  yet  he  does  set  it  aside  on  the 
ground  of  fraud,  of  which  there  is  no  allega- 
tion ;  because,  fraud  vitiates  a  deed,  and  ren- 
ders it  a  nullity,  but  he  does  not  treat  the 
agreement  as  a  nullity,  for  he  sets  it  aside,  as 
if  it  were  merely  voidable. 

The  decree  removes  all  objections  arising 
from  any  hardship,  mistake,  or  misapprehen- 
sion, for  it  is  put  altogether  on  the  ground  of 
fraud. 

The  appellant  has  had  no  opportunity  to 
explain  or  disprove  the  facts  and  circum- 
stances now  made  use  of  to  support  the  charge 
of  fraud. 

Its  being  a  mere  blind  bargain  is  not  a  suf- 
ficient ground  for  setting  it  aside.  Knowl- 
edge in  the  party  alleged  to  be  guilty  of  the 
fraud,  of  the  circumstances  of  illusion  or  de- 
ception, must  be  proved  by  the  party  alleging 
the  fraud,  because  such  knowledge  is  essential 
to  that  species  of  fraud. 

Again,  it  is  said  that  this  is  a  case  in  which 
the  court  will  imply  fraud,  for  the  sake  of  the 
remedy.  This  sounds  like  a  legal  maxim  ; 
but,  unless  in  the  case  of  what  are  called  stat- 
utable  frauds,  no  such  principle  exists. 

Again,  it  is  said  that  the  appellant,  acting 
under  a  power  of  attorney  from  the  heirs,  is 
to  be  considered  as  a  trustee.  He  was  certainly 
not  a  trustee  to  the  extent  contended  for.  He 
could  not  act  under  the  agreement  without 
559*]  *the  power.  The  power  was  essential 
to  give  effect  to  the  agreement.  If  so,  the 
doctrine  as  to  trustees  does  not  apply. 

The  contract  has  been  executed,  and  if  it  is 
set  aside,  how  is  the  appellant  to  be  com- 
pensated for  his  trouble,  time,  and  expense, 
for  the  risk  and  hazard  he  has  been  at  in  re- 
covering the  property  ?  What  measure  of  rec- 
ompense is  to  be  found  ?  It  would  be  against 
every  principle  of  justice  and  equity  to  set 
aside  the  agreement,  without  a  compensation. 

SPENCER,  J.  (after  stating  the  substance  of 
the  pleadings).  In  abstracting  the  proceedings, 
I  have  not  considered  it  neccessary  to  state  the 
evidence  in  the  case,  but  have  contented  my- 
self with  presenting  the  nature  of  the  bill,  its 
object  and  prayer,  and  the  defense  set  up  to  it 
by  the  appellant's  answer.  In  my  opinion  the 
decree  cannot  be  supported,  if  the  evidence 
in  the  cause  was  ever  so  strong  to  prove  fraud 
on  the  part  of  the  appellant ;  and  for  this  plain 
reason,  that  the  court  cannot  afford  relief  not 
sought  for  by  the  bill,  and  entertain  the  ques- 
tion of  fraud  which  is  not  so  much  as  suggest- 
ed by  the  complainant.  It  is  an  invariable  and 
universal  rule  of  the  Court  of  Chancery,  to 
found  its  decrees  on  some  matter  put  in  issue 
between  the  parties  by  the  bill  and  answer  ; 
and  the  rules  and  practice  of  that  court  re- 
quire, that,  in  framing  the  bill,  the  matter  of  it 
be  plainly  and  succinctly  alleged,  with  all  neces- 
sary circumstances,  as  time,  place,  manner.and 
other  incidents  ;  and  if  any  material  facts  are 
denied  by  the  answer,  and  the  complainant 
proceeds  to  substantiate  the  facts  charged  in 
the  bill,  he  can  put  no  interrogatory  to  wit- 
nesses that  does  not  arise  from  some  fact 
charged  in  the  bill.  It  makes  no  difference 
whether  the  defendant  has,  by  way  of  avoid- 
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ance,  set  up  a  distinct  and  independent  fact, 
or  merely  denied  and  thwarted  the  matters  al- 
leged in  the  bill.  If  the  existence  and  verity 
of  the  fact,  thus  set  up  by  a  defendant,  be  con- 
troverted,*the  defendant  must  prove  it;  [*56O 
and  the  complainant  may  examine  witnesses  to 
disprove  it ;  but  where  the  fact  set  up  by  a 
defendant  is  made  out,  either  by  proof  or  the 
admission  of  the  adversary,  and  destroys  the 
complainant's  title  to  relief,  it  is  not  admissible 
for  the  complainant,  after  the  fact  is  made  out, 
to  impeach  it  on  a  ground  not  taken  in  his  bill, 
and  on  a  ground  not  arising  from  the  issue  be- 
tween the  parties. 

To  apply  these  principles  to  the  case  before 
the  court,  we  must  call  to  mind  that  the  bill 
stated  only  two  grounds  for  relief :  A  dis- 
covery, and  the  amount  of  the  personal  estate 
of  Mr.  Connolly ;  that  in  arriving  at  the 
amount,  the  appellant  should  not  make  use  of 
Haley's  judgment,  beyond  the  sum  actually 
paid  for  procuring  an  assignment  of  it ;  it  hav- 
ing, as  was  alleged,  been  purchased  for  the 
benefit  of  Mr.  Connolly's  heirs,  and  paid  for 
by  money  belonging  to  the  estate.  The  de- 
fense set  up  by  the  appellant  was  the  agree 
ment  of  the  24th  of  September,  1799,  under 
which  he  insisted  that  he  was  accountable 
only  for  one  half  of  the  amount  or  value  of 
what  he  had  received,  belonging  to  the  estate  of 
Mr.  Connolly, and  that  he  had  paid,  by  the  direc- 
tions, or  at  the  request  of  the  administrator, 
out  of  the  moneys  collected,  more  than  the 
half  to  which  the  complainants  and  the  other 
heirs  of  Mr.  Connolly  were  entiled.  The 
replication  put  all  these  facts,  and  no  others, 
in  issue.  The  complainants  below  had  a  right 
to  show  everything  they  could  as  to  the 
amount  collected  by  the  appellant,  and  for 
whose  use  Haley's  judgment  was  purchased, 
and  out  of  what  funds.  The  appellant  was 
bound  to  prove  the  execution  of  the  agree- 
ment, and  to  show  that  there  was  no  balance 
in  his  hands,  to  which  the  complainants  were 
entitled.  The  execution  of  the  instrument  of 
the  24th  of  September,  1799,  was  put  in  issue; 
but  the  fact,  whether  it  was  fairly  or  fraudu- 
lently obtained  was  not  put  in  issue.  It  then 
follows,  from*what  has  been  said,  that  [*561 
the  Court  of  Chancery  conld  give  no  relief  as 
to  any  matter  defiors  the  agreement,  impeach- 
ing it,  because  the  agreement  was  no  further  in 
issue  than  as  regards  its  execution  and  import, 
for  it  is  a  settled  and  well  established  principle, 
that  the  relief  must  be  agreeable  to  the  case 
made  by  the  bill,  and  not  different  from  it. 
(Mitf.,  34;  2  Atk.,  141  ;  3  Atk.,  182  ;  2  Ves., 
225.) 

The  Chancellor  seemed  to  admit  the  exist- 
ence of  the  rule  as  I  have  stated  it,  when  he 
says  "  that  he  cannot  proceed  on  the  ground 
of  hardship,  as  it  is  not  a  bill  to  be  relieved 
against  the  hardship  of  the  bargain  as  a  spe- 
cific ground."  And  when  he  proceeds  to  con- 
sider the  evidence  of  fraud  in  the  case,  he  pro- 
fesses to  do  so,  not  for  the  purpose  of  avoid- 
ing the  contract,  but  for  the  purpose  of  treat- 
ing it  as  if  it  had  never  existed. 

This  distinction  appears  to  me  not  only 
novel,  but  unsound  ;  for,  it  may  be  asked, 
how  an  agreement,  solemnly  entered  into,  and 
under  which  important  rights  are  acquired, 
can  be  considered  as  never  existing,  unless 
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there  are  extrinsic  facts  showing  that  it  has 
been  executed  under  circumstances  which  legal- 
ly vitiate  it.  A  contract  must  be  considered  void 
before  it  can  be  treated  as  a  nullity.  Consider- 
ing it  as  if  it  never  had  existed,  is  a  con- 
sequence of  its  being  avoided.  It  is  not,  there- 
fore either  legal  or  logical  to  refuse  interfer- 
ing with  the  principal,  to  leave  that  undis- 
turbed, and  yet  to  assail  a  mere  consequence. 
The  amount  of  the  Chancellor's  opinion  is, 
that  he  cannot  avoid  the  instrument  directly  ; 
undoubtedly  for  the  reason  that  the  bill  does 
not  complain  of  the  agreement  as  fraudulent 
or  unfair  ;  but,  though  he  cannot  get  at  the 
agreement,  in  this  direct  way,  yet  he  can  pro 
duce  that  effect  by  listening  to  evidence  al- 
together irrelevant,  tending  to  show  fraud  or 
surprise,  and  by  treating  the  agreement  as  if  it 
had  never  existed.  It  did  exist;  and  it  cannot  be 
considered  as  not  existing  until  a  proceeding  has 
intervened  which  shall  destroy  its  existence. 
562*]  *The  Court  of  Chancery,  therefore, 
has  committed  a  manifest  mistake,  in  taking 
notice  of  testimony  irregularly  and  illegally 
taken,  and  in  granting  relief  altogether  dif- 
ferent from  the  case  made  in  the  bill. 

The  proceedings  in  chancery,  if  precedents 
and  the  invariable  practice  of  the  court  be  ad- 
hered to,  are  admirably  calculated  to  elicit 
truth,  whilst  they  guard  against  surprise.  The 
great  objection,  in  this  case,  to  entertaining  the 
question  of  fraud,  is,  that  the  appellant  and 
his  counsel  must  have  been  totally  unprepared 
to  meet  that  question,  in  the  shape  it  present- 
ed itself.  They  complain  of  this  surprise  as  a 
serious  injury  to  them,  and  they  do  so  upon 
solid  grounds;  for  no  man  acquainted  with  the 
proceedings  in  a  court  of  equity,  could  foresee 
that  witnesses  were  to  be  examined  upon  sub- 
jects not  at  all  in  issue;  and  that  fraud  would 
be  made  the  basis  of  a  decree,  when  it  is  not  even 
alleged  in  the  bill.  To  suffer  a  decree,  pro- 
nounced under  such  a  state  of  pleadings,  to 
stand,  would  be,  in  my  apprehension,  against 
fundamental  principles  of  law  and  the  clearest 
dictates  of  justice.  . 

When  the  appellant  set  up  the  argument,  if 
the  other  partv  had  forgotten  it,  or  if.  through 
a  slip,  it  had  been  omitted  in  the  bill,  the 
course  was  plain,  the  complainants  should 
have  amended  their  bill,  and  then  stated  the 
facts  on  which  they  meant  to  impeach  it;  then 
the  appellant  must  have  answered  to  those 
facts.  It  would  then  have  been  competent  to 
have  supported  the  allegations  by  proof;  and, 
had  the  proof  been  sufficient,  the  deed  might 
have  been  avoided  ;  but  the  appellant  would 
then  have  proceeded  with  his  eyes  open,  and 
defended  himself  in  the  best  manner  he  could; 
but  as  the  cave  now  stands,  he  has  been  taken 
by  surprise,  and  condemned  without  a  chance 
to  defend  himself. 

The  view  I  have  taken  of  the  subject,  en- 
titles the  appellant  to  a  reversal  of  the  decree; 
and  I  should  not  take  notice  of  the  evidence, 
ftOJS*]  but  that  justice  seems  to  require  *it; 
and  it  may,  also,  jxissibly  prevent  further  liti- 
gation, to  give  an  opinion  on  it. 

I  shall  not  analyze  the  testimony;  a  careful 
examination  of  it  lias  satisfied  my  mind  that 
there  is  no  ground  to  nay  that  the  appellant 
has  either  committed  a  fraud,  or  drawn  the  re- 
spondent's intestate  into  a  hard  bargain,  by 
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overreaching  him.  There  is  no  foundation  for 
saying  that  the  appellant  concealed  any  fact 
relative  to  Mr.  Connolly's  property;  and  it  ap- 
pears fully  to  me  that  the  risks  which  the  ap- 
pellant assumed,  in  collecting  the  scattered 
property,  at  his  own  charges,  in  exposing  his 
person  to  dangers  of  no  ordinary  kind,  and 
his  giving  up  a  profitable  business  for  the  ex- 
press purpose  of  devoting  his  whole  attention 
to  the  affairs  of  that  estate,  entitled  him  to  an 
extraordinary  reward.  The.  parties  have,  for 
aught  appearing  to  the  contrary,  with  their 
eyes  open,  fairly  fixed  that  compensation,  and, 
in  my  judgment,  they  are  bound  by  their  act; 
for,  though  it  is  true,  contrary  to  the  expecta- 
tation  of  all,  that  the  debts  due  from  the  intes- 
tate have  nearly  swallowed  up  all  his  personal 
estate,  this  after  fact,  equally  unknown  to  all, 
ought  not  to  affect  an  agreement  otherwise 
fair;  but,  above  all,  the  agreement  having  been 
executed,  there  is  no  possibility  of  yielding 
compensation  to  the  appellant  for  his  extraor- 
dinary services,  if  it  be  set  aside;  for  it  is  im- 
possible to  ascertain  the  extent  of  the  appel- 
lant's losses,  in  consequence  of  the  agreement. 
The  decree  must  be  set  aside;  and,  although 
there  is  no  probability  of  any  balance  being  due 
the  respondent,  the  Court  of  Chancery  must 
be  directed  to  proceed  in  the  cause;  regarding 
the  agreement  set  up  by  the  appellant  as  en- 
titling him  to  one  half  of  the  property  or  debts 
received  by  him  of  the  estate  of  Michael  Con- 
nolly. 

KENT,  Ch.  J.  Two  principal  questions  have 
been  raised  and  argued  in  this  cause— K>ne  a 
question  of  law,  and  the  other  a  question  of 
fact. 

The  first  is,  whether  the  allegation  of  fraud, 
in  procuring  *the  agreement, was  prop-[*564 
erly  in  issue,  and  before  the  Court  of  Chan- 
cery. The  second  is,  whether  the  evidence  war- 
rants the  decree,  admitting  the  allegation  of 
fraud  to  have  been  properly  before  the  court. 

I  shall  confine  myself  to  the  first,  and  my 
opinion  upon  it  will  render  it  unnecessary  for 
me  to  touch  or  examine  the  second  point. 

The  good  sense  of  pleading  and  the  language 
of  the  books  both  require  that  every  material 
allegation  of  this  kind  should  be  put  in  issue 
by  the  pleadings,  so  that  the  parties  may  be 
duly  apprised  of  the  essential  inquiry,  and  may 
be  enabled  to  collect  testimony,  ano!  frame  in- 
terrogatories, in  order  to  meet  the  question. 
Without  the  observance  of  this  rule,  the  use 
of  pleading  becomes  lost,  and  parties  may  be 
taken,  at  the  hearing,  by  surprise. 

If  a  defendant,  by  his  plea,  or  answer,  of- 
fered new  matter,  the  complainant  formerly 
used  to  reply  specially,  and  the  pleadings 
might  go  on^  as  at  law,  to  a  rebutter;  but 
special  replications  are  now  out  of  use;  and  the 
plaintiff  is  to  be  relieved  according  to  the  form 
of  the  bill.  But  if  the  complainant  conceives, 
from  any  matter  offered  by  the  plea  or  answer, 
that  his 'bill  is  not  properly  adapted  to  his  case, 
he  may  obtain  leave  to  amend  his  bill,  and 
suit  it  to  the  defense,  or  he  may  file  a  supple- 
mental bill.  (Mitf..  19,  255. 

In  the  present  case,  the  complainants,  upon 
the  coming  in  of  the  answer  which  set  up  this 
agreement,  might  have  replied  specially,  charg- 
ing the  agreement  to  have  been  procured  by 
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fraud:  or  (according  to  the  more  modern 
course)  they  might  have  applied  for  leave  to 
amend  their  bill,  and  then  have  alleged  fraud 
in  procuring  the  agreement.  Had  this  course 
been  pursued,  the  question  of  fraud  would 
have  fairly  been  in  issue;  and  it  might  have 
been  decided  either  upon  depositions,  or  by  a 
feigned  issue,  according  to  the  nature  of  the 
proofs,  and  the  sound  discretion  of  the  court 
below. 

565*]  *As  the  pleadings  stand,  I  am  of 
opinion  that  the  fact  of  fraud  or  no  fraud  in 
procuring  that  agreement  was  not  put  in  issue; 
and  that  the  depositions,  so  far  as  they  related 
to  the  point,  ought  not  to  have  been  read  at 
the  hearing.  (Clarke  v.  Turton,  11  Ves.,  240.) 

The  general  rule  is,  that  no  interrogatories 
can  be  put  that  do  not  arise  from  some  fact 
charged  in  the  issue.  (Gilbert's  Forum  Ro- 
inanum,  218.)  In  Irnhamv.  Child  (1  Bro.  C. 
C.,  94)  Lord  Thurlow  would  not  listen  to  any 
evidence  that  went  to  prove  a  deed  fraudulent, 
because  there  was  no  allegation  of  fraud  in  the 
bill.  It  is  not  a  sufficient  answer  to  the  objec- 
tion in  this  case  that  it  must  be  deemed  to  have 
been  waived,  because  not  raised  upon  the 
hearing.  The  counsel  might  well  have  pre- 
sumed that  the  testimony  which  looked  to  that 
point  would  not  have  been  taken  into  consid- 
eration. 

I  am  of  opinion,  therefore,  that  so  much  of 
the  decree  as  sets  aside  the  agreement  be  re- 
versed; and  that  the  residue  of  the  decree,  di- 
recting an  account  to  be  taken,  be  affirmed. 

Such  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon,  ordered,  adjudged, 
and  decreed  that  the  decree  of  the  Court  of 
Chancery  be  reversed,  and  that  the  cause  be 
remitted  to  that  court,  to  the  end  that  an  ac- 
count may  be  taken  between  the  parties;  and 
that,  in  taking  such  account,  the  agreement  of 
the  24th  of  September,  1799,  set  forth  in  the 
answer  of  the  appellant,  be  considered  as  valid 
and  in  full  force. 

Judgment  of  reversal. 

Cited  in— 9  Johns.,  485;  14  Johns.,  42,516;  18  Johns., 
568;  19  Johns.,  506 ;  1  Cow.,  734;  2  Cow.,  172;  3  Wend., 
584,  653;  6  Wend.,  76;  26  Wend.,  165;  5  Johns.  Ch.,  83; 
7  Paige.  490;  2  Edw.,  447;  2  N.  Y.,  361,  506;  2  Barb., 
565;  4  Barb.,  273,  313;  6  Barb.,  146, 162, 654;  7  Barb., 
406;  10  Barb.,  270;  20  Barb.,  473;  10  Peters,  209,  211;  7 
How.  (U.  S.),  159;  1  Bald.,  491,  494;  65  Mo.,  510;  21 
Mich.,  273,  573;  41  Mich.,  613. 


566*]   *JOHN  WILKES  AND  MARY,  HIS 

WIFE,  Appellants, 

v. 

JOHN  ROGERS;  GEORGE  PIXTON  ROG- 
ERS, AND  MARY  ROGERS,  by,  ISAAC  L. 
KIP,  their  Guardian,  Respondents. 

Practice — Exceptions  to  Report  of  Master  in 
Uhancery — Miist  Specify  Errors — Intestate 
Widow  Entitled  to  Allowance  for  Maintenance 
and  Education  of  Infant  Children — Interest. 

Exceptions  to  reports  of  masters  in  chancery  are 
in  the  nature  of  special  demurrers,  and  the  party 
objecting1  must  lay  his  finger  on  the  error,  other- 
wise the  part  not  excepted  to  will  be  taken  as  ad- 
mitted. A  court  of  chancery  cannot  set  aside  a  re- 
port upon  exceptions  not  taken,  and  require  f  ur- 
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ther  proof ;  not  even  in  a  case  where  infants  are 
concerned,  when  they  have  a  guardian. 

Where  a  father  died  intestate,  leaving  a  large  real 
and  personal  estate ;  it  was  held  that  the  mother 
was  entitled  to  be  allowed  out  of  the  portion  of  the 
estate  belonging  to  the  children,  for  their  mainten- 
ance, during  infancy ;  and  that  for  the  time  past, 
as  well  as  time  to  come ;  and  that  she  was  to  be 
charged  with  interest  on  two  thirds  of  the  money 
she  had  received,  in  managing  the  estate,  and  to  be 
allowed  interest  on  all  the  sums  expended  by  her. 

Citations— Wood's  Inst.,  ch.  L.,  126;  Home's  Prin. 
of  Eq.,  83;  5  Ves.,  Jun.,  444;  1  Atk.,  513,  514;  3  Id., 
408;  2  Bro.  C.  C.,  60;  1  Ves.  158;  Vent.,  353;  1  Bro.ch.  R.. 
268,  269;  Free,  in  Ch.,  558;  3  P.  Wms.,  365;  7  Ves.,Jun., 
403;  9  Id.,  288;  3  Bro.  C.  C.,  231;  1  Atk.,  405;  Fonb.t 
238;  3  Ves.,  Jun.,  33;  13  Ves.,  Jun.,  320. 

JOHN  ROGERS,  the  father  of  the  respond- 
tl  ents,  and  former  husband  of  Mary  Wilkes, 
died  intestate,  in  the  year  1799,  leaving  a  large 
real  and  personal  estate.  On  the  death  of  her 
husband,  the  widow  took  possession  of  the 
property  and  managed  it  for  the  benefit  of  the 
persons  interested,  under  the  advice  of  coun- 
sel, and  the  friend  of  her  deceased  husband. 
Letters  of  administration  were  afterwards  duly 
granted  to  her,  and  in  November,  1806,  she 
married  the  appellant,  John  Wilkes,  who  de- 
clined any  interference  with  the  property;  but 
in  January,  1807,  joined  in  an  application  to 
the  Court  of  Chancery,  for  the  appointment  of 
a  guardian  to  the  children.  Isaac  L.  Kip  was 
accordingly  appointed,  pursuant  to  an  order 
of  the  court,  of  17th  March,  1807,  guardian  of 
the  estate  of  the  infants,  having  given  security 
for  the  faithful  discharge  of  the  trust,  and 
Mary  Wilkes  was  appointed  guardian  of  their 
persons;  and  it  was  referred  to  one  of  the  mas- 
ters of  the  court  to  ascertain  and  report  proper 
allowances  for  the  education  and  support  of 
the  infants.  It  appeared  that  the  appellant, 
John  Wilkes,  on  his  intermarriage  with  the 
other  appellant,  caused  the  books  of  account, 
documents,  evidences  of  debt,  and  all  other 
property  belonging  to  the  estate,  or  that  relat- 
ed to  its  administration,  to  be  delivered  to  Mr. 
Kip,  the  guardian.  On  the  8th  April,  1807, 
the  guardian  entered  on  the  execution  of  his 
trust;  and  in  order  to  have  the  rights  of  the 
parties  interested  in  the  estate  ascertained  and 
settled,  the  guardian,  in  May,  1807,  filed  a  bill 
against  the  appellants  for  an  account.  The 
bill,  among  other  things,  stated  that  the  appel- 
lant, Mary  Wilkes.possessed  herself  *of  f*567 
the  personal  property,  and  the  respondents  be- 
ing without  any  relations  or  friends  in  the  State 
of  New  York,  who  would  consent  to  become 
guardians  of  the  estate,  or  become  sureties  for 
the  guardianship,  their  mother,  the  said  Mary, 
as  guardian  by  nature,  and  as  widow  of  the 
intestate,  entered  upon  and  took  possession  of 
all  the  real  estate;  that,  since  the  death  of 
their  father,  they  have  lived  with  and  been 
maintained  and  educated  by  their  mother,  and 
that  they  believed  she  had,  at  all  times,  so 
managed,  disposed,  and  applied  the  personal 
and  real  estate,  and  the  income  and  profit,  as 
best  to  promote  the  interest  of  all  concerned 
therein  ;  that  their  mother  in  managing  the 
concerns  of  the  said  real  and  personal  estate, 
had,  in  various  instances,  from  a  desire  to  ben- 
efit the  estates,  intermixed  the  moneys  arising 
from  the  personal  estate  with  that  arising  from 
the  real  estate,  and  applied  them  to  the  pur- 
chase of  new  real  estate,  and,  at  other  times, 
applied  the  moneys  arising  from  the  real  estate,. 
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as  if  they  were  a  part  of  the  personal  estate; 
so  that  it  had  happened  that  the  accounts  had 
become  somewhat  intricate.  That  dower  had 
never  been  assigned  to  their  mother;  and  that, 
since  her  intermarriage  with  the  appellant, 
John  Wilkes,  it  was  proper  that  her  dower 
should  be  assigned,  and  the  accounts  relative 
to  the  real  and  personal  estate  settled;  and 
that  the  personal  estate,  the  gains  and  profits 
thereof,  and  the  new  real  estate,  should  be  di- 
vided among  the  persons  interested,  according 
to  their  respective  rights. 

The  answer  of  the  appellants  admitted  the 
allegations  in  the  bill,  and  insisted  that  the 
indiscriminate  application  and  intermixture 
of  the  real  and  personal  estate  became  requi- 
site, from  the  peculiar  circumstances  of 
the  property,  and  for  the  interest  of  the  re- 
spondents. 

The  cause  was  set  down  for  a  hearing  on 
the  bill  and  answer. 

On  the  6th  June,  1807,  the  master  to  whom 
it  had  been  referred  to  ascertain  and  report 
5G8*]  the  allowances  *that  would  be  proper 
for  the  maintenance,  education  and  support 
of  the  respondents,  reported  $1,000  per  an- 
num as  a  proper  allowance  for  eaeh  of  the 
sons,  and  $800  for  the  daughter ;  and  that 
such  allowances  ought  to  commence  from  the 
12th  November,  1806,  when  the  appel- 
lants intermarried,  which  report  was  con- 
firmed. 

After  several  orders  of  reference  and  reports 
of  the  master,  which,  not  being  satisfactory 
to  the  Chancellor,  an  order  was  made  on  the 
17th  of  December,  1808,  directing  an  account 
to  be  stated,  and  a  report  made  on  various 
points  stated  in  the  order.  Pursuant  to  this 
order,  a  report  was  made  by  the  master  on  the 
28th  of  August,  1809. 

From  this  report  it  appeared  that  the  value 
of  the  real  estate,  at  the  time  of  the  death  of 
the  intestate,  was  $194,610,  and  at  the  present 
time  $247,665  ;  that  $7,760  had  been  expended 
in  repairs,  and  $35,405  in  improvements ;  that 
the  personal  estate  amounted  to  $82,721.45, 
and  the  administrator  had  paid  debts  to  the 
amount  of  $41,184.72  ;  and  that  she  had  re- 
ceived since  the  death  of  her  husband,  rents, 
issues,  and  profits  of  the  real  estate,  to  the 
amount  of  $76,906.59. 

In  the  accounts,  the  master  allowed  the  ap- 
pellant, Mary  Wilkes,  the  sum  of  $21.411.23. 

Several  exceptions  were  taken  to  the  report 
by  each  party.  On  the  part  of  the  respond- 
ent :  1.  That  the  master  had  credited  the 
respondents  $3,500,  for  a  certain  mortgage, 
which  had  before  been  converted  into  a  part 
of  the  real  estate.  2.  That  the  master  had 
allowed  various  sums  for  the  board  and  main- 
tenance of  the  respondents,  which  he  WHS  not 
authorized  to  do  ;  and  that  the  sums  allowed 
were  too  high.  8.  That  the  master  ought  to 
have  charged  the  appellants  with  a  greater 
amount  of  interest. 

The  appellants  objected  that  they  had  been 
charged  with  more  interest  than  might  to  have 
5O9*]  bee.n  allowed  ;  *that  the  amount  of 
household  furniture,  and  interest  thereon,  was 
improperly  charged  to  them  ;  and  that  they 
ought  to  have  been  allowed  a  reasonable 
compensation,  by  way  of  commission,  for  the 
agency  and  services  of  the  appellant,  Mary 
JOHNS.  REP..  6. 


Wilkes,  in  managing  tne  real  estate  while 
under  her  care. 

The  Chancellor,  by  a  decretal  order  of  the 
16th  December,  1809,  disallowed  the  report  of 
the   master,   and  directed  a  new    reference. 
The  material  part  of  this  order  was  as  follows: 
"  That  the  report  of  the  said  master  has  no- 
wise conformed  itself  to  the  terms  of  reference 
in  the  said  order  contained,  but  hath  totally 
departed    therefrom,   inasmuch  as  the  same 
does  not  contain  a  particular  specification  of 
the  improvements,  repairs  and  expenditures, 
distinguishing  the  nature  thereof,  and  whether 
advantageous  or  not,  which  have  been  made 
of  the  real  estate  of  the  said  John  Rogers,  de- 
ceased, since  his  death,  for  what  reason  and 
for  what  purpose  the  same  have  been  made  ; 
and  inasmuch  as  the  same  does  not  contain  a 
particular  account  of  the  nature  and  amount 
of  the  personal  estate  of  the  said  John  Rogers, 
deceased,  which  have  come  to  the  hands  of 
the  said  Mary  Wilkes.  as  administratrix,  the 
yearly   income  or  interest  thereof  since  his 
death,  or  the  times  when  the  said  personal 
estate  came  to  the  hands  of  the  said  Mary 
Wilkes,  and  when  such  parts  as  consisted  in 
other  things  than  cash,  were  converted  into 
money,  or  might  have  been  so  converted  with 
reasonable  diligence ;    and  inasmuch  as  the 
same  does  not  contain  a  particular  account  of 
the  debts  and  expenses  which  have  been  paid 
by  the  said  Mary  Wilkes,  in  a  due  course  of 
administration,  and  the  times  of  the  respective 
payments ;  and  inasmuch  as  the  said  account, 
in  its  general  terms,  is,  in  many  particulars,  a 
departure  from  the  usual  and  well  established 
mode  of  accounting  in  this  court.     It  is  there- 
fore ordered,  the  exceptions  of  the  said  parties 
(the  second  on  the  part  of  the  complainants 
only  excepted)    *being    disregarded,   [*o7O 
that  the  said  matter  be  referred  to  a  master  to 
conform  the  same  to  the  directions  in  the  said 
order  of  reference  contained  :   and   the  said 
second  exception  on  the  part  of  the  complain- 
j  ants,  which  respects  the  allowance  reported 
I  by  the  said  master,  having  been  fully  debated 
I  by  the  said  counsel,  and  it  appearing  proper 
i  to   allow   the   same  ;    it   is   therefore   further 
i  ordered,  that  the  said  master,  in  his  report  to 
I  be  made  in  the  said  matter  so  referred,  totally 
;  omit  and  reject  all  allowances  for  the  niain- 
|  tenance  and  education  of  the  said  complnin- 
j  ants.      And   it   is   further   ordered,    that   the 
•  question  of  costs  on  the  said  exceptions  be  re- 
i  served,  and  all  further  directions  till  the  com- 
|  ing  in  of  the  master's  report." 

From  this  order  an   appeal  was  entered  to 
|  this  court,   and  the  appellants  contended,   1. 
That   the  master's  report  ought  to  have  been 
confirmed,  and  made  agreeable  to  the  excep- 
tions taken  by  the  appelhmts. 

2.  That  dower  ought  to  have  been  assigned 
to  the  appellant,  Mary  Wilkes,  by  the  Court 
of  Chancery. 

The  respondents  insisted  on    the  following 
|  points  : 

1.  That   parents  are  bound   by  the  law  of 
j  nature,  as  well  as  the  municipal  law,  to  main- 
tain  their  infant  children,  and   that  no  order 

j  can  be  made  for  the  maintenance  of  infants 
i  out  of  their  own  fortune,  unless  the  parents 
)  are  incompetent  to  maintain  them. 

2.  That  no  order  can  be  imt<lc  for  allowance 
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to  parents  for  the  maintenance  of  their  infant 
children  for  time  past ;  and  that  every  allow- 
ance for  the  future  must  be  founded  upon  a 
previous  order  and  report  of  the  master, 
ascertaining  the  incompetence  of  the  parents 
to  maintain  their  children. 

3.  That  the  promises  of  infants  to  remuner- 
ate their  parents  for  their  maintenance  and 
education,  are  not  binding ;  and  the  law  does 
not  raise  any  implied  promise  where  there  is 
no  moral  obligation. 

4.  That    the   exceptions   taken  by  the  re- 
571*]    spondents  were  *well  founded,  and 
the  report  ought  not  to  have  been  confirmed. 

5.  That  as  the  appellants,  having  a  com- 
petent discretion,  have  acquiesced  in  the  order 
of  reference,  and  having  submitted  to  account 
under  it,  have  waived  any  right  to  object  to 
the  requisition  of  the  order. 

The  reasons  for  the  decree  were  thus  assign- 
ed by 

THE  CHANCELLOR.  To  this  report  excep- 
tions were  taken  by  both  parties. 

The  estate,  in  this  case,  was  of  considerable 
value,  and  the  accounts  were  said  to  have 
been  irregularly  kept. 

If  all  the  parties  in  this  case  were  adults, 
chancery  would  implicitly  repose  itself  on  the 
vigilance  of  the  parties  to  guard  their  respect- 
ive interests,  and  would  not  look  into  the 
account  beyond  the  points  to  which  its  atten- 
tion was  pointed  by  the  finger  of  a  party. 
But,  in  this  case,  two  of  the  complainants  are 
still  infants,  and  to  guard  their  interest  is 
peculiarly  the  duty  of  the  Court  of  Chancery  ; 
the  more  so  in  this  case,  as  there  were  indi- 
cations of  mere  suppositious  statements,  from 
the  various  aspects  which  the  substance  of 
these  accounts  have  successively  assumed. 

Preliminarily  to  examining  any  of  the  ex- 
ceptions, it  may  be  necessary  to  observe,  that 
if  all  the  parties  capable  of  consenting  had 
come  in  and  admitted  that  the  account  was 
correctly  stated,  it  would  not,  according  to 
my  impression  of  the  duty  the  court  owes  to 
the  interests  of  the  infants,  have  sustained 
the  summary  charges  contained  in  schedule  F 
of  "  sundry  expenses,"  regularly  repeated  at 
the  end  of  every  year,  without  the  slightest 
reference  to  items,  and  amounting,  in  the  ag- 
gregate, to  $9,168.67,  and,  in  the  master's  re- 
port explained,  "  as  principally  expended  for 
counsel  fees,  law  charges,  clerk  hire,  &c., 
which  sums  appeared  from  the  testimony  to 
have  been  expended,  but  could  not  be  specified 
572*]*for  what  particular  purpose,  in  every 
instance  ;  owing  to  the  manner  in  which  the 
books  have  been  kept,  these  sums  having  been 
charged  in  a  general  account  under  the  head 
of  the  estate  of  John  Rogers." 

In  schedule  D,  the  charges  under  the  gen- 
eral head  of  improvements  and  taxes,  amount, 
as  added  in  schedule  G,  to  $41,807.42. 

This  species  of  statement  is  the  more  unac- 
countable, when  some  of  the  reasons  given  in 
my  opinion  delivered  on  the  former  report  are 
taken  into  view.  I  then  observed,  that 

"  The  account  to  be  taken  does  not  so  con- 
clude the  infants,  as  to  prevent  them  from 
surcharging  or  falsifying,  when  they  attain 
their  age  ;  but,  prirria  facie,  they  are  intended 
to  be  considered  as  settled,  inasmuch  as  the 
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master  has  examined  the  vouchers  of  the 
charges  and  discharges,  and  determined  on 
their  correctness.  In  this  point  of  view,  the 
statement  is  important,  and  the  account  ought, 
from  that  consideration,  to  contain  so  much 
of  the  details,  as  to  show  the  origin  of  the  dif- 
ferent items  composing  it,  the  periods  at 
which  the  debts  of  John  Rogers,  the  intestate, 
or  those  due  to  him,  were  either  paid  or  re- 
ceived, distinguishing  between  the  principal 
and  interest  in  each  item,  so  as  not  to  compel 
a  resort  to  documents,  which  may  not  be  in 
the  power  of  either  party,  and  certainly  not  in 
the  power  of  the  court,  after  the  master  has 
passed  upon  them,  when  the  infants  come  in 
to  avail  themselves  of  the  saving  made  to 
them,  after  they  attain  their  age. 

"In  this  case,  the  master  has  examined  the 
books  and  vouchers,  and  stated  the  general 
results,  instead  of  details.  When  these  are 
closed,  and  the  general  accounts  are  admitted 
on  the  files  of  the  court,  they  repel  every  at- 
tempt at  a  review.  No  mistake  or  contrivance, 
which  may  have  been  imposed  on  the  master, 
can  possibly  be  detected;  the  accounting  partv 
retaining  his  books  and  *  vouchers  ;  [*57& 
and  no  measures  can  be  adopted  by  the  court 
to  insure  their  preservation. 

"  The  effects  of  these  general  statements  are 
strongly  exemplified  in  this  case.  If  the  ac- 
counts had,  in  the  usual  mode,  detailed  dates 
and  sums,  distinguished  between  the  different 
species  of  personal  property,  their  nominal 
amount  and  actual  value,  the  times  when  re- 
ceived, and  when  applied  in  discharge  of  the 
intestate's  debts,  and  all  those,  from  certain 
dates,  extracted  from  the  books  and  papers  of 
the  administratrix,  since  his  death  ;  the  omis- 
sions, variances  and  discordant  results,  pre- 
sented in  this  instance,  could  not  possibly 
have  occurred,  without  affording  an  easy 
mean  of  detection,  on  the  slightest  examina- 
tion. 

"  In  this  case,  the  whole  account  of  the  per- 
sonal property  of  the  intestate,  amounting  to 
$82,363.63,  and  of  debts  which  the  intestate 
owed  at  the  time  of  his  death,  amounting  to 
$42,568.80,  may  be  comprised,  and  are  nearly 
comprised,  in  one  page  of  common  writing 
paper." 

The  accounts  now  accompanying  the  mas- 
ter's report  are  as  objectionable  on  all  these 
grounds  as  they  were  formerly  ;  and  there  is 
not  the  least  approximation  to  the  line  pre- 
scribed as  a  proper  one,  by  any  former  opinion. 
In  various  other  respects  the  accounts  ap- 
peared to  me  not  to  lead  to  the  proper  result ; 
but  I  mean  not  to  enter  into  an  examination  of 
them  throughout. 

These  remarks  are  made  to  show,  that  trav- 
elling through  the  exceptions  made  by  the 
parties  would  have  been  a  useless  labor,  in- 
capable of  accelerating  the  cause  ;  as  the  ac- 
counts were  so  radically  defective  throughout, 
that  every  attempt  at  correction,  by  allowing 
or  disallowing  the  exceptions,  could  not  pos- 
sibly contribute  to  perfect  them  ;  for  as  a  re- 
statement must  have  beeu  unavoidably  made, 
their  complexion  might  be  so  altered,  as  either 
to  remove  the  causes  of  exceptions,  or  to  mul- 
tiply them. 

*The  second  exception  on  the  part  [*574 
of  the  complainants  went,  however,  to  the 
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merits,  on  a  very  important  point  to  the  par  j 
ties,  on  which  counsel  were  fully  heard,  and  j 
as  it  was  so  presented,  it  required  a  decision  < 
to  give  a  determinate  course  to  the  master's 
conduct  on  any  future  report  on  the  same  sub- 
ject ;  in  the  same  point  of  view,  it  appeared 
well  to  consider  the  charge  of  the  moneys  ex- 
pended in  improvements  on  the   houses   in 
Greenwich  Street.     [Here   His  Honor  stated 
the  different  sums  as  they  appeared  in  the  two 
reports,  and  remarked  thereon.] 

To  the  position,  however,  that  the  sums  so 
expended  was  a  beneficial  investment  for  the 
infants,  the  court  could  not  possibly  withhold 
its  assent. 

The  second  exception  on  the  part  of  the 
complainants  respected  the  education  and 
maintenance  of  the  children  of  John  Rogers, 
the  father  of  the  complainants,  subsequent  to 
his  death,  and  previous  to  the  inter  marriage 
of  the  defendant. 

This  formed  an  item  in  the  account  of  $21,- 
411.23,  for  the  period  of  somewhat  more  than  ! 
eight  years,  which  elapsed  between  the  death 
of  John  Rogers  and  the  intermarriage  of  the 
defendant. 

This  exception  presented  two  points  for  the 
consideration  of  the  court. 

1.  Whether  it  is  not  a  positive  duty  of  par- 
ents to  educate  and  maintain  their  children 
during  their  minority. 

2.  Whether  every  charge  of  that  kind  must 
not  be  deduced  from  a  previous  order. 

The  civil  law  imposes  it  on  the  father  to  [ 
educate  his  son,  according  to  his  ability,  with  ! 
all    those    things    necessary    for    social    life  j 
(Wood's  Inst.  C.  L.,  126),  and  Lord  Kaims,  in  j 
his  Principles  of  Equity,    lays  it  down  as  a  ' 
positive    duty    of    parents  to  preserve  their ! 
children  from  want ;  and  in  the  case  of  Mary 
575*]  Scott  v.  Mary  SJuirpe  *(Home's  Prin. 
of  Eq.,  83),  cited  by  him  to  exemplify  the! 
doctrine,  it  is  extended  to  their  education  to 
some  sort  of  business,  by  which  they  can  gain  , 
a  livelihood,  or,  in  the  alternative,  to  provide  ! 
for  their  subsistence  even  after  the  parent's 
death.     This  may  be  the  rationale  of  the  rela- 
tion of  parent  and  child,  in  the  abstract.     But ; 
our  law  will  not  bear  out  the  doctrine  on  so  ! 
broad  a  scale.    The  Master  of  the  Rolls,  in  the  : 
case  of  Rawlins  v.  Qoldtruws  (5  Ves.,  Jun.,  444),  j 
in  the  English  Court  of  Chancery,  says  "  he  j 
is  afraid  that,"  by  their  English  law,   "they, 
may  be  brought  on  the  parish  ;  "  and  as  there 
is  no  law  here  to  prevent  children  from  being 
left  on  the  town,  in  case  of  the  death  of  the 
parent,  that  apprehension  may  be  equally  ex- 
cited here. 

In  the  case  of  Jackson,  v.  Jackxon  (1  Atk., 
513,  514),  the  father  being  competent,  the 
court  refused  to  give  directions  as  to  mainten- 
ance ;  and  in  the  case  of  Butler  v.  Butler  (3 
Atk.,  408).  Lord  Hardwicke  held  that  the  law 
of  the  land,  and  of  nature,  make  it  incumbent 
on  parents  to  maintain  their  children  ;  and, 
unless  the  parents  are  totally  incapable,  or 
bordering  upon  necessity,  the  court  will  not 
direct  the  interest  that  shall  be  made  of  a 
contingent  legacy,  to  be  applied  to  that  pur- 
pose. 

In  the  case  of  Andrews  v.  Partington  (3 
Brown's  Ch.  Cas.,  60)  Lord  Thurlow  held  it 
contrary  to  all  rule,  that  the  interest  vested  in 
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children  should  be  applied  to  their  mainten- 
ance, in  the  lifetime  of  the  parent,  and  ord- 
ered a  reference  to  ascertain  a  parent's  ability. 

This  has  been  extended  to  the  mother,  as 
well  as  the  father,  who  is  guardian  by  nature 
and  nurture.  (Roach  v.  Oarcan,  1  Ves.,  158.) 
On  a  bill  for  a  legacy  (33  Car.  II.;  Vent,,  353, 
Anon.),  bequeathed  by  a  father  to  his  son, 
against  his  mother  and  second  husband,  it 
was  held  that  the  mother  ought  to  maintain 
her  child,  and  the  legacy  was  not  diminished. 

In  the  case  of  BiUingsby  v.  Cretcher  (1 
Brown's  Ch.  *Rep.,  268,  269),  the  [*576 
mother  and  her  husband  claimed  an  allow- 
ance for  the  maintenance  of  a  child  by  her 
former  husband  ;  it  was  admitted,  in  argu- 
ment, that  the  mother  was  under  a  natural 
obligation  to  maintain  her  own  offspring  ;  and 
Ashhurst.  Commissioner,  said,  "  If  the  mother 
continued  unmarried,  I  should  have  some 
doubt ;  but  since  her  marriage,  she  is  entitled 
to  an  allowance,  otherwise  it  would  be  com- 
pelling the  secpnd  husband  to  keep  the  chil- 
dren of  the  first ;  and  Hotham,  Commission- 
er, adds,  "  It  is  wise  to  let  the  children  have 
part  of  their  fortune  applied  to  their  educa- 
tion ;  the  discretion  exercised  must  be  under 
the  view  of  the  court." 

In  Lady  Shaftsbury's  case  (Prec.  in  Ch., 
558),  the  allowance  is  only  mentioned  incident- 
ally ;  but  as  the  allowance  is  connected  with 
the  appointment  of  a  receiver,  it  was,  proba- 
bly, cotemporaneous ;  but  in  that  case  an  ex- 
traordinary sum  had  been  expended,  in  conse- 
quence of  the  sickness  of  the  earl,  who  was 
the  ward,  and  that  was  sent  to  the  master. 
Besides,  as  the  question  on  it  arose  on  an  an- 
ticipated payment  before  the  quarter  day, 
when  it  became  payable,  and  determined  on 
that  point,  it  shows",  decisively,  that  the  order 
for  the  allowance  had  preceded  it. 

The  allowance  for  the  maintenance  of  three 
daughters  (Chaplin  v.  Chaplin,  3  P.  Wms., 
365)  was  claimed  by  the  representatives  of 
their  mother,  who  had  died  insolvent ;  the 
mother,  it  appeared,  had  a  plentiful  jointure, 
out  of  which  the  daughters  were  maintained  ; 
but  having  become  entitled  to  a  considerable 
property,  before  the  mother's  death,  it  was  in- 
sisted that  that  circumstance  was  a  ground  for 
a  liberal  allowance. 

This  imperfect  report  of  the  case  merely  de- 
cides that,  until  the  contingency  occurred 
which  increased  their  income,  it  should  not 
exceed  the  income  they  possessed  before. 

*In  the  case  of  ford  Pet  re  (7  Ves.,  [*577 
Jun.,  403)  the  allowance  was  permitted  to  have 
a  retrospect  to  the  death  of  his  father  ;  but  it 
does  not  appear  on  what  principles ;  it  may 
have  been  on  the  ground  that  the  time  was 
short,  and  the  expense  incurred,  by  engaging 
a  tutor,  master,  and  servants.  It  affords  no 
ground  to  take  it  out  of  the  general  rule.  (9 
Ves.,  Jun.,  288,  and  cases  cited.) 

There  arc  other  cases,  on  the  subject  of 
settlements  and  express  provisions  for  main- 
tenance, but  none  which  1  have  been  able  to 
discover  to  vary  the  judicial  ground  I  have 
laid  down.  I  am  not  prepared  to  say,  with 
Lord  Hardwicke,  that  total  incapacity,  or  u 
bordering  upon  necessity,  are  to  be  the  tests  of 
allowances  of  this  kind.  On  the  contrary,  I 
think  it  a  wise  policy,  and  such  a  one  as  the 
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court  ought  judicially  to  aid,  to  anticipate  a 
part  of  the  wealth  of  infants,  to  secure  a  good 
education  ;  so  amply  remunerated,  by  the 
value  it  stamps  on  the  remainder ;  but  the 
policy  which  dictates  the  allowance,  ought 
certainly  to  combine  the  precautions  necessary 
to  secure  its  proper  application. 

As  to  the  second  point.  None  of  the  cases 
adverted  to  contain  an  intimation  that  a 
retrospective  allowance  has  ever  been  made.  I 
recollect  to  have  seen  a  case,  in  which  the 
time  past  was  considered  as  too  trifling  to  in- 
duce a  reference,  and  allowed  on  that  ground. 
And  in  the  case  of  Hitt  v.  Chapman(3  Brown's 
Ch.  Cas.,  231),  application  for  an  allowance, 
for  the  maintenance  of  a  child,  was  made, 
from  the  preceding  Christmas,  on  showing 
that  the  father  was  a  lieutenant  on  half  pay, 
and  that  he  could  not  maintain  his  infant 
child. 

In  that  case  Lord  Ch.  Thurlow  said  the 
maintenance  can  never  be  for  a  time  past ; 
the  allowance  cannot  be  ordered  for  a  past 
time.  The  master,  if  he  sees  the  pressure  of 
the  parent,  may  consider  it  in  the  rate  of  the 
allowance,  but  -cannot  make  an  allowance  for 
the  time  past. 

578*]  *The  reasoning  in  this  last  case,  and 
the  expedient  suggested  to  escape  from  the 
rule,  shows  that  it  was  considered  as  a  well 
settled  and  rigid  one,  and  that  no  retrospective 
allowance  could  be  made. 

In  this  case,  an  -allowance  has  been  made, 
after  the  intermarriage  of  the  defendants, 
liberal  beyond  any  other  which  has  fallen 
under  my  observation  in  this  court,  on  special 
circumstances,  disclosed  by  the  master.  That 
allowance  is  not  affected  by  the  present  ac- 
count. 

It  did  not  seem  to  me  necessary  to  examine 
or  decide  whether  a  mother,  who  changes  her 
condition,  by  marrying  a  second  time,  com- 
pletely extinguishes  her  duty  of  maintenance 
of  her  children,  or  devolves  it  on  her  second 
husband.  If  she  extinguishes  the  duty,  it  is, 
it  seems  to  me,  a  solitary  instance  in  which  a 
positive  duty  can  be  so  extinguished. 

As  parents  are,  by  the  laws  of  nature  and  of 
the  State,  bound  to  maintain  their  children, 
though  fathers,  at  least,  have  an  incontroverti- 
ble latitude  in  the  mode  of  doing  it,  I  thought 
that  I  ought  to  assume  it  as  conclusive,  that  as 
long  as  they  do  not  apply,  they  were  not  under 
that  kind  of  pressure  which  allowances  of 
this  nature  are  calculated  to  remove  ;  that 
when  they  do  apply,  they  are  content  to  re- 
linquish such  a  portion  of  their  parental  au- 
thority as  may  be  necessary  to  enable  the  court 
to  direct  the  fund  allowed,  to  the  best  advan- 
tage of  the  infants,  by  exercising  a  discretion 
on  the  occasion. 

It  was  not  probable,  in  this  case,  that  the 
mother,  amply  provided  for  as  she  was, would 
ever  have  thought  of  claiming  this  allowance, 
if  no  new  interests  had  been  introduced  into 
the  family.  The  new  relation  in  which  she  is 
now  placed  cannot  possibly  enlarge  her  rights, 
subsisting  anterior  to  her  re-marriage;  and  if,  at 
that  time,  it  was  her  duty  to  educate  and 
maintain  her  children,  the  discharge  of  that 
duty  cannot,  in  any  event,  be  a  subject  of  re- 
muneration now. 

579*]  'The  exception  to  the  master's  re- 
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port,  as  to  this  point,  was,  therefore,  allowed  ; 
but  as  for  the  reasons  already  mentioned,  I 
declined  entering  upon  an  examination  of  the 
other  exceptions,  I  thought  it  would  be  well 
to  reserve  the  question  of  costs  ;  for  as  neither 
the  order  of  reference,  nor  the  former  opinion 
expressed  by  me,  had  been  attended  to,  in 
making  up  the  report,  and  thus  a  useless  ex- 
pense incurred,  it  would  seem,  from  the  com- 
mon act  of  the  parties,  the  question  of  costs 
was  a  proper  subject  for  ulterior  considera- 
tion. 

Mr.  Troup,  in  behalf  of  John  Rogers,  one  of 
the  respondents,  who  had  now  come  of  age, 
filed  a  paper,  in  which  he  admitted  the  facts 
contained  in  the  appellants'  petition,  and  dis- 
claimed. 

Mr.  Hanson,  for  the  appellants.  There  is 
no  imputation  against  the  conduct  of  Mrs. 
Wilkes.  The  master,  in  his  report,  states  that 
she  has  managed  the  estate  for  the  best  inter- 
est of  her  children. 

The  first  proposition  of  the  respondents  is, 
that  parents  are  bound  by  the  law  of  nature, 
as  well  as  the  municipal  law,  to  maintain  their 
children.  This  rule  is  just  and  undeniable. 
It  is  a  moral  duty ;  and  the  obligation  is 
founded  on  the  weakness  and  wants  of  chil- 
dren who,  without  the  assistance  and  support 
of  their  parents,  might  suffer  and  perish.  But 
this  rule  is  modified  by  circumstances.  If 
children  have  great  estates  descended  to  them, 
in  their  own  right,  and  the  parents  have  but 
little  property,  neither  law  nor  reason  require 
the  parents  to  expend  their  own  fortune  in 
the  maintenance  of  their  children.  The  propo- 
sition, therefore,  as  laid  down  by  the  respond- 
ents, though  true  in  the  abstract,  or  as  a 
general  rule,  cannot  apply  in  a  case  where 
children  are  not  only  above  all  want,  but  have 
an  abundance.  Suppose  the  mother,  in  the 
present  case,  instead  of  continuing  the  estab- 
lishment of  her  deceased  husband,  and 
*maintaining  the  children  in  the  style  [*58O 
to  which  they  had  been  accustomed  in  the  life- 
time of  their  father,  had  merely  furnished 
them  with  the  necessaries  of  life,  what  court 
would  have  had  a  right  to  interfere  ?  True, 
it  is  said  in  the  books  that  parents  must  main- 
tain their  children  ;  but  it  is  a  duty  which  is 
to  be  enforced,  or  not,  according  to  circum- 
stances. A  court  of  chancery  seldom,  if  ever, 
interferes,  unless  when  an  account  is  taken. 
The  power  of  the  English  Court  of  Chancery 
originated  from  the  royal  prerogative,  the  king 
being  the  guardian  and  superintendant  of  in- 
fants, idiots,  and  lunatics.  The  exercise  of 
this  power  in  the  Chancellor  has  grown  into  a 
technical  system,  modified  by  the  laws  of  the 
country.  Distinctions  have  been  made  be- 
tween father  and  mother,  and  as  to  estates 
lineal  and  collateral.  The  general  rule  is  not 
to  let  the  infant's  estate  be  broken  in  upon  ; 
but  to  do  so  in  certain  cases. 

All  the  cases  in  the  books,  except  that  of  a 
collateral  relation,  where  the  court  has  re- 
fused to  apply  the  infant's  estate  to  his  main- 
tenance, are  where  there  is  a  father  living,  and 
of  sufficient  ability  to  maintain  his  child.  (1 
Atk.,514;  3Atk.,60;  3  Ves.,  Jun.,  733.)  The 
case  of  Andrews  v.  Partington  (3  Bro.  C.  C. , 
59,  60)  was  that  of  a  father  ;  but  in  Host  v. 
Pratt (3  Ves.,Jun.,730, 733)  the  solicitor-general 
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stated  to  the  court  that  Lord  Thurlow,  after- 
wards, changed  the  opinion  given  by  him  in 
Andrews  v.  rartington,  and  made  the  order. 
In  BiUingsley  v.  Gi-ichett  (1  Bro.  C.  C. ,  268)  a 
mother  who  had  married  a  second  husband, 
was  held  entitled  to  an  allowance  out  of  the 
estate  of  her  children  for  their  maintenance. 
The  counsel  in  that  case  admitted  that  where 
the  mother  applied  for  an  allowance,  the 
court  would  not  refer  it  to  a  master  to  inquire 
as  to  her  ability  to  maintain  her  children. 

In  Lady  Shaftsbury's  case  (Prec.  in  Ch. ,  559) 
the  mother  was  allowed  a  sum  for  extraordi- 
nary expenses  during  the  sickness  of  the  son, 
over  and  above  his  quarterly  maintenance.  In 
Ex-parte  Lord  Pelre,  (7  Ves.,  Jun.,  403)  the 
master's  report,  allowing  Lady  Petre  £1,600  a 
year  for  the  education  and  maintenance 
581*]  *of  her  son,  though  considered  as  a 
large  allowance,  was  confirmed  by  the  Chan- 
cellor. 

In  Cottier  v.  Cottier  (3  Ves.,  Jun.,  33),  where 
£400  a  year  was  given  by  will  to  the  mother, 
in  addition  to  her  marriage  settlement,  for  the 
maintenance  of  the  children,  she  was  held  not 
to  be  chargeable  with  the  expense  of  their  edu- 
cation and  maintenance  at  school ;  and  she 
was  allowed  a  further  sum  for  that  purpose 
out  of  the  estate  of  the  children. 

2.  But  it  is  said  that  no  order  for  mainten- 
ance can  refer  to  what  is  past.  But  the  rule 
in  equity  is,  what  chancery  can  command  to 
be  done,  it  will  approve  when  it  is  done. 
{Gilb.  Eq.  Rep.,  11  ;  2  Eq.  Cas.  Abr.,  738,  in 
note.)  If  the  party  does  no  more  than  what 
the  court,  on  application,  would  have  directed 
to  be  done,  it  will  approve  and  confirm.  If 
the  parent  has  been  guilty  of  any  mismanage- 
ment or  misconduct,  the  court  can  disallow 
any  sum  for  maintenance. 

But  the  very  order  in  this  case,  under  which 
the  master  has  made  his  report,  directs  him  to 
inquire  what  sums  the  appellant  (Mrs.  Rogers) 
had  expended  for  the  maintenance  of  the 
children,  and  what  ought  to  be  allowed  ; 
which  plainly  shows  that,  at  that  time,  the  idea 
that  no  reference  was  to  be  had  to  the  past 
was  not  entertained.  The  case  of  Chaplin  v. 
Chaplin  (3  P.  Wms.,  365),  decided  by  Lord 
Chancellor  Talbot,  is  a  strong  case  to  show 
that  allowance  may  be  made  the  mother  for 
maintenance  in  time  past.  To  the  same  effect 
are  the  cases  of  Fawkner  v.  Watts  (1  At.,  405, 
408)  and  Cnlli*  v.  Blackburn (9  Ves.,  Jun.,  470). 
Indeed,  there  is  not  a  decision  to  be  found  to 
the  contrary,  until  the  time  of  Lord  Thurlow; 
and  he,  afterwards,  as  appears  from  the  case 
of  Hughe*  v.  Hughe*  (1  Bro.  C.  C.,  387),  allow- 
ed maintenance  for  time  past.  And  in  litere* 
v.  liryiner,  and  Sherwood  v.  Smith  (6  Ves.  Jun., 
425  and  454),  it  appears  that  the  rule  laid  down 
by  Lord  Thurlow  was  abandoned  by  his  suc- 
cessors, and  it  has  been  the  practice  since  to 
allow  maintenance  for  time  past.  (See,  also,  9 
Ves.,  Jun..  285,  and  18  Ves.,  Jun.,  321.) 

If  Mrs.  Wilkes  is  not  to  be  allowed  for  the 
*>8i2*]  sums  she *has  expended  in  the  mainten- 
ance of  the  children,  her  whole  share  in  the 
personal  property  will  be  exhausted,  and  she 
will  be  in  debt  totheestate,  while  the  property 
of  the  children  will  be  increased  by  her  man 
agement  above  $50,000. 

The  next  objection  is  as  to  the  quantum  of 
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the  allowance.  But  there  is  no  evidence  of 
its  being  too  large  ;  and,  considering '  the  cir- 
cumstances of  the  estate,  its  magnitude,  and 
increasing  value,  the  allowance  cannot  be  con- 
sidered as  unreasonable.  It  is  also  objected 
that  interest  has  been  charged  on  this  allow- 
ance ;  but  as  Mrs.  Rogers  is  charged  with  in- 
terest on  all  she  has  received,  she  ought  to  be 
allowed  interest  on  all  she  has  paid.  If  there 
are  any  errors  in  the  computation,  that  is  not 
a  sufficient  reason  for  sending  back  the  report. 
The  principle  of  calculation  was  to  be  settled 
by  the  Chancellor,  and  the  master  directed  to 
make  it  accordingly. 

Again,  it  was  an  express  object  of  the  bill 
to  have  the  dower  of  Mrs.  Rogers  assigned, 
and  the  master  has  reported  what  she  is  en- 
titled to  receive  ;  and  no  objection  has  been 
made.  Dower  may  be  decreed  to  be  allotted, 
and  set  out  by  the  master.  (Dick.  Rep.,  795.) 

Messrs.  Baldtvin  and  Van  Vechten,  contra. 
The  order  of  reference  to  the  master  has  not 
been  complied  with,  and  that  was  a  sufficient 
reason  for  the  Chancellor  to  send  it  back.  A 
variety  of  particulars,  about  which  the  master 
was  required  to  report,  have  not  been  taken 
notice  of  by  him.  [Here  the  counsel  went  into 
a  minute  examination  of  the  report,  and  of  the 
exceptions  to  it.] 

Both  parties  have  excepted  to  the  report. 
How,  then,  is  it  to  be  confirmed?  There  are 
matters  to  be  ascertained  by  the  master.  It  is 
not,  therefore,  a  proper  case  for  an  appeal. 
This  is  a  bill  filed  by  infant  children  against 
their  mother.  It  could  not,  therefore,  be  a 
bill  for  an  assignment  of  dower. 

*It  is  not  correct  that  Mrs.  Wilkes  [*583 
will  have  expended  her  share  of  the  estate,  if 
the  sums  reported  by  the  master  are  not  allow- 
ed to  her.  She  has  expended  $21,000,  and 
her  share  of  the  rents  is  above  $20,000,  besides 
her  third  of  the  personal  property,  amounting 
to  about  the  same  sum. 

Then,  as  to  the  allowance  for  the  mainten- 
ance of  the  children.  Mrs.  Rogers  had,  at 
the  death  of  her  husband,  arising  from  her 
share  of  his  estate,  an  income  amounting  to 
about  $4,400.  It  is  a  settled  rule  in  chancery 
that  an  allowance  cannot  be  granted  for  the 
maintenance  of  children,  out  of  their  estate, 
when  the  parent  has  a  competent  estate  for 
that  purpose. 

By  the  law  of  nature,  parents  are  bound  to 
maintain  and  educate  their  children.  The 
obligation  is  the  same  as  it  regards  father  or 
mother.  Indeed,  it  is  stronger  in  case  of 
the  mother.  In  the  case  of  Jackson  v.  Jackson 
(Atk.,  513,  514)  Lord  Hardwicke  refused  an 
allowance  where  the  father  appeared  compe- 
tent. In  the  case  of  Fawkner  v.  Watt*  (1  Atk., 
406,  408)  the  Master  of  the  Rolls  said,  that 
every  father  and  mother  was,  by  the  law  of 
nature,  under  an  obligation  to  maintain  their 
own  children  ;  but  that  the  rule  might  be 
varied  by  circumstances  ;  as  in  case  the  parent 
should  be  in  low  condition,  the  child  might  be 
ordered  to  be  maintained  out  of  a  provision 
left  by  a  collateral  relation.  In  the  case  of 
Butler  \.  Hntler  (3  Atk..  60)  it  is  true  the 
Chancellor  speaks  only  of  fathers,  as  distin- 
guished from  collateral  relations.  It  was 
ruled,  in  the  case  of  l)arlrii\.  Durley  (8  Atk., 
396),  that  a  father  could  not  make  use  of  a 
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legacy  left  to  a  child  by  a  relation  for  the 
maintenance  of  such  child,  but  must  provide 
for  him  out  of  his  own  pocket.  In  lioach  v. 
Ganxm  (1  Ves.,  156,  160)  the  Chancellor  said, 
though  he  could  not  allow  the  mother  any- 
thing, by  consent  of  the  children,  yet  he  would 
allow  a  liberal  maintenance  to  the  children  out 
of  their  estate,  that  they  might  assist  a  parent 
in  distressed  circumstances.  (See,  also,  1  Bro. 
C.  C.,  387  ;  3  Bro.  C.  C.,  416 ;  2  Bro.  C.  C., 
331.) 

If  the  cases  cited  on  the  other  side  are  ex- 
584*]  amined,  it  will  *be  found  that  no  allow- 
ance has  been  made  to  a  parent  where  the 
parent  was  of  sufficient  ability  to  maintain  the 
children  ;  nor  has  it  ever  been  allowed  for  a 
time  past,  unless  under  very  peculiar  circum- 
stances. ; 

The  only  question,  then,  in  the  present  case, 
is,  whether  Mrs.  Rogers  had  a  sufficient  estate 
to  maintain  her  children  ;  and  her  delay  in 
making  any  application  to  the  Chancellor  for 
that  purpose,  until  after  her  marriage  with  the 
appellant,  Mr.  Wilkes,  is  a  proof  that  she 
thought  herself  competent.  The  bill  is,  in 
fact,  at  the  instance  and  for  the  benefit  of  Mr. 
Wilkes. 

Mr.  T.  A.  Emmett,  in  reply,  entered  into  a 
particular  examination  of  all  the  accounts  an- 
nexed to  the  master's  report,  to  show  that  they 
were  correct,  and  that  the  conduct  of  Mrs.  R. 
had  been  highly  advantageous  to  the  estate. 

He  observed  that  the  moral  obligation  of  the 
parent  to  take  care  of  the  child,  was  founded 
on  its  wants  and  weakness.  The  parent  is 
bound  to  take  care  that  his  child  does  not  want 
sustenance  or  education  ;  but  where  a  child 
has  ample  means  for  its  own  sustenance  and 
education,  there  is  an  end  of  the  obligation  of 
the  parent.  The  paternal  fortune,  in  general, 
is  the  primary  fund  out  of  which  the  children 
are  to  be  maintained  and  educated.  This  fund 
is  under  the  absolute  control  and  direction  of 
the  father.  He  may  give  to  one  child  a  better 
education  and  less  fortune  than  another.  The 
father  may  be  considered  as  a  trustee  for  his 
wife  and  childien.  The  property  which 
children  may  have  in  their  own  right,  is  a 
secondary  fund  ;  and  a  court  of  chancery  will 
not  allow  maintenance  out  of  the  secondary, 
without  first  inquiring  into  the  state  of  the 
primary  fund. 

When  the  father  dies,  the  primary  fund  is 
divided  among  the  wife  and  children  ;  and  the 
children  then  become  possessed  of  their  por- 
tion of  that  fund,  for  their  maintenance  and 
education  ;  and  is  it  just  that  the  mother 
58.5*]  *should  give  up  her  portion  of  the  fund 
to  support  the  children,  when  their  own  por- 
tion is  amply  sufficient  for  that  purpose?  It 
is  from  the  principle  which  has  been  stated 
that  a  distinction  has  arisen  between  the  case 
of  a  father  and  that  of  a  mother.  In  case  of  a 
father,  an  inquiry  is  first  made  into  his  ability, 
or  the  state  of  the  primary  fund,  before  an 
order  for  maintenance  is  given  ;  but  in  the  case 
of  a  mother,  sxich  order  is  made,  of  course,  for 
the  maintenance  of  the  children  out  of  their 
portion  of  the  fund. 

If  we  consider  the  nnture  and  force  of  ma- 
ternal feelings,  it  will  be  evident  that  it  can 
never  be  necessary  to  make  an  order  of  refer- 
ence in  the  case  of  a  mother.  Where  a  mother 
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possesses  an  ample  fortune  of  her  own,  and 
her  children  derive  nothing  from  their  father, 
it  cannot  be  supposed  that  the  mother  will 
withhold  an  adequate  maintenance  and  educa- 
tion from  her  children. 

It  was  a  caprice  of  Lord  Thurlow  not  to 
allow  maintenance  for  time  past  ;  and  the  rule 
he  laid  down  has  been  uniformly  disregarded 
by  his  successors  as  unreasonable  and  unjust. 
Every  guardian  in  socage  must  take  care  not 
to  do  anything  which  a  court  of  chancery 
would  not  consider  reasonable  and  proper;  but 
if  what  is  done  be  fit  and  right  the  court  will 
approve  it. 

This  was  an  amicable  suit ;  not  for  the  ben- 
efit of  the  husband,  but  for  the  mother  and 
children  ;  that  their  respective  rights  might  be 
settled,  that  they  might  not  be  called  on  here- 
after to  unravel  accounts,  and  that  the  moth- 
er's dower  or  share  in  the  estate  might  be 
separated  from  that  of  her  children. 

YATES,  J.  This  cause  comes  before  the 
court  on  an  appeal  from  the  decretal  order  of 
the  Court  of  Chancery  of  the  16th  of  December, 
1809,  disallowing  the  report  of  the  master,  and 
directing  a  new  reference,  and  that  the  master 
should  totally  omit  and  reject  all  allowance 
for  the  maintenance  and  education  of  the  re- 
spondents. 

*Two  questions  are  presented  here  :  [*58O 
1.  Whether  an  allowance  for  the  maintenance 
and  education  of  the  respondents  can  be  made 
for  the  time  past ;  and  if  so,  2.  Whether  a 
new  reference  was  necessary. 

It  is,  undoubtedly,  the  duty  of  parents  to 
provide  for  their  offspring,  without  creating 
an  obligation  on  the  part  of  the  children  to  re- 
munerate ;  and  this  can  only  be  deemed  a 
compliance,  on  the  part  of  the  parent,  with 
the  dictates  nf  nature.  It  must,  therefore,  be 
admitted  that,  in  most  instances,  the  allowance 
now  sought  for  would  be  illegal  and  improper. 
An  opulent  parent,  after  his  children  arrive  at 
full  age,  could  not  be  allowed  to  charge  them 
with  the  expenses  of  their  maintenance  and 
education  out  of  their  separate  property.  Al- 
though this  is  conceded  to  be  law,  yet  cases 
exist  which  are  exceptions  to  this  rule,  and 
must  frequently  occur  with  regard  to  the 
mother.  I  cannot,  however,  assent  to  the  dis- 
tinction in  so  full  an  extent  as  the  counsel  on 
the  part  of  the  appellants  have  attempted  to 
establish  it,  that  the  obligation  of  maintenance 
and  education  of  children  is,  at  all  times,  only 
applicable  to  the  father.  On  the  contrary,  if 
the  mother  possesses  an  ample  fortune  in  her 
own  right,  the  natural  situation  in  which  she 
is  placed,  according  to  my  view  of  the  subject, 
renders  it  equally  obligatory  on  her  to  provide 
for  her  offspring. 

In  the  case  of  Fawkner  v.  Watts  (1  Atk., 
405)  the  Master  of  the  Rolls  says,  I  shall  not  dis- 
pute but  every  father  and  mother  by  the  law 
of  nature,  is  under  an  obligation  to  maintain 
their  own  children  ;  but  yet,  this  may  be 
varied  by  circumstances ;  for  suppose  the  father 
or  mother  should  be  in  a  mean  or  low  condi- 
tion in  the  world,  the  court  will  order,  espe- 
cially in  the  case  of  the  mother,  that  the  child 
should  be  maintained  out  of  a  provision 
left  it,  even  by  a  collateral  relation. 

In  Fonblanque  (page  238,  in  a  note)  it  is 
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stated,  that  as  the  court  will  allot  maintenance 
for  the  infant  out  of  the  produce  of  his  estate, 
587*]  it  will  also,  in  so  doing,  consider  *the 
circumstances  and  state  of  the  family.  As 
when  there  is  an  elder  son  an  infant,  and  other 
younger  children  who  have  no  provision,  the 
court  will  allow  a  more  ample  maintenance  to 
the  guardian  of  the  eldest  son,  by  which  the 
younger  children  may  be  maintained  ;  and,  as 
the  court  will,  in  some  cases,  order  mainten- 
ance where  none  is  directed,  so  in  other  cases 
it  will  refuse  to  apply  the  fund  for  mainten- 
ance though  so  directed,  if  the  father  be  living 
and  of  sufficient  ability  to  maintain  his  child  ; 
and  in  some  cases  the  court  will  allow  the  prin- 
ciple to  be  broken  in  upon.  In  the  case  of 
Jackson  v.  Jackson  (1  Atk.,  513)  the  Lord 
Chancellor  refused  to  give  direction,  the 
plaintiff  appearing  to  be  sufficiently  compe- 
tent ;  and  declared  that  whether  an  infant 
should  have  an  allowance  of  maintenance  dur- 
ing the  life  of  the  father,  depends  always 
upon  the  particular  circumstances  of  the 
case. 

In  the  case  of  Cottier  v.  Collier  (3  Ves.,  Jun., 
33)  Sir  George  Collier,  by  his  will,  gave  his 
wife  £400  a  year  in  addition  to  £500  to  which 
she  was  entitled  by  marriage  settlement,  to  be 
paid  half  yearly,  in  consideration  of  the  ex- 
pense and  care  she  should  incur  in  the  main- 
tenance of  the  children  :  she  was,  notwith- 
standing, allowed  for  their  education  and 
maintenance  abroad  ;  and  the  Lord  Chancellor 
there  says  it  would  destroy  the  purpose  of  the 
legacy;  the  testator  could  not  have  meant  that 
she  would  be  laid  under  a  temptation  to  spoil 
the  boys  by  keeping  them  at  home. 

From  the  cases  mentioned,  and  several  others 
cited  in  the  argument,  I  think  this  doctrine  is 
manifestly  established  that  the  allowances  to 
infants,  for  their  maintenance  and  education, 
can  only  be  made  according  to  the  circum- 
stances attending  each  particular  case. 

The  next  inquiry  therefore,  is,  whether  the 
facts  disclosed  in  the  case  now  before  us  will 
warrant  the  allowance  as  stated  in  the  master's 
report. 

588*]  *If  the  widow  had,  immediately  on  the 
decease  of  her  husband  claimed  her  share  of  the 
personal  estate  and  an  assignment  of  her  dower, 
she  would,  after  the  payment  of  all  the  debts, 
have  been  possessed  of  upwards  of  $18,000 
personal  property,  and  an  annual  income  of 
about  $3,000  out  of  the  real  estate.  Had  she 
been  regardless  of  the  prosperity  of  her  chil- 
dren, she  might  easily,  out  of  this,  have  sat- 
isfied their  absolute  necessities  and  suffered 
her  own  property  to  accumulate.  To  drive  a 
mother  to  such  an  extremity,  to  prevent  the 
absolute  ruin  of  her  own  estate,  is  too  merce- 
nary a  principle  to  suit  the  genius  of  our 
equitable  jurisprudence  ;  besides,  the  conse- 
quence would  be  that  the  more  extensive  the 
property  left  the  infants,  the  greater  would  be 
the  probability  of  a  neglected  education. 

But  this  was  projxrrty  belonging  originally 
to  the  husband,  whose  obligation  to  provide 
extended  to  his  wife  as  well  as  children  ;  and 
after  his  death,  by  the  operation  of  law,  she 
became  exclusively  entitled  to  her  part  and  t he- 
children  to  their  proportion.  It  may,  there- 
fore, well  be  questioned  whether  the  obliga- 
tion to  provide,  on  the-  part  of  a  motlier  so  sit- 
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uated,  does  continue,  if  even  she  had  immedi- 
ately insisted  on  her  legal  rights ;  this,  how- 
ever, she  did  not  do  ;  it  is,  consequently,  out 
of  the  question.  Instead  thereof,  and  of  being 
altogether  occupied  to  increase  her  own  in- 
terest, she  administers  on  the  estate  of  her 
husband,  bestows  all  her  time  and  attention  in 
discharging  debts,  making  improvements  and 
fulfilling  contracts  entered  into  by  the  intes- 
tate, and  by  judicious  and  prudent  manage- 
ment equally  benefits  all  the  parties  interested. 
The  extraordinary  care  and  attention  thus  be- 
stowed is  not  denied  ;  on  the  contrary,  it  is 
admitted  that  the  whole  of  the  improvements 
made  by  her  have  been  beneficial  to  the  heirs, 
and  yet  it  is  contended  that  all  this  does  not 
alter  her  situation.  She  is  to  be  made  respon- 
sible to  her  children  for  the  principal  and  in- 
terest of  two  thirds  of  the  *personal  [*589 
property,  and  the  annual  proceeds  of  two  thirds 
of  the  real  estate,  and  they  are  not  to  be  at  the 
expense  of  their  own  maintenance  and  educa- 
tion, but  must  be  enriched  at  the  expense  and 
ruin  of  their  mother.  Such  a  monstrous  doc- 
trine cannot  be  tolerated.  The  disinterested 
conduct  of  the  mother  in  this  instance  entitles 
her  to  protection  ;  and,  in  my  opinion  she 
ought  to  have  been  allowed  for  the  maintenance 
and  education  of  her  children. 

The  case  of  Aynesworth  v.  Pratcftelt  (13  Ves., 
Jun.,  320)  will  well  warrant  this  allowance  for 
time  past.  There  the  testator,  by  his  will,  di- 
rected £1,000  to  be  paid  his  daughters  when 
21  years  of  age,  and  gave  £100  per  annum  to 
his  wife.  The  prayer  of  the  petition  was  that 
the  petitioners  may  be  declared,  under  circum- 
stances, entitled  to  further  maintenance,  as 
well  for  the  time  past  since  the  death  of  their 
father,  as  to  come,  and  a  reference  to  the 
master  for  that  purpose.  The  Master  of  the 
Rolls  said  upon  the  authorities,  the  order  might 
be  made.  In  the  present  case  the  mother  has 
been  wholly  devoted  to  the  best  interests  of  her 
children,  evidently  without  a  design  to  any 
exclusive  private  emolument.  She  ought, 
therefore,  to  be  placed  on  such  a  footing  that 
those  benefits  might  inure  to  the  mutual  ad- 
vantage of  all  the  parties ;  and  this  cannot  be 
effected  without  an  allowance  for  maintenance 
and  education  since  the  decease  of  the  father. 

As  to  the  exceptions,  on  the  part  of  the  re- 
spondents, I  would  observe  that  I  cannot  dis- 
cover that  crediting  the  appellants  with  $8, 500. 
the  amount  of  Titus'  bond  and  mortgage,  sub- 
sequently, by  order  of  the  Court  of  Chancery, 
converting  it  into  real  estate,  for  the  general 
benefit  of  all  the  parties,  will  produce  a  result,  as 
to  the  extent  of  interest  therein,  to  either  parly, 
different  from  what  would  have  been  the  case, 
if  the  order  had  not  been  made. 

*The  demand  of  interest  on  the  [*5?M> 
whole  amount  of  the  estate,  without  crediting 
Mrs.  Wilkes  with  her  proportion,  is  unreason- 
able, and  manifestly  unjust,  and  ought  not  to 
be  allowed.  I  do  not  think  it  necessary  to  an- 
aly/e  all  the  facts  set  forth  by  the  master  in 
his  report,  as  appealed  from.  I  shall  only 
state  that  the  allowance  from  the  12th  of  No- 
vember, 1806,  to  the  1st  of  May.  1H07.  having 
been  before  made,  for  the  support  and  mainte- 
nance of  the  respondents,  ought  to  be  rejected. 

My  opinion,  therefore  is.  that  the  order  of 
the  Court  of  Chancery,  of  the  16th  of  Dcretn- 
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ber  last,  be  reversed ;  and  that  the  master's 
report,  of  the  28th  of  August  last,  on  being  al- 
tered, as  to  the  allowance  for  support  and 
maintenance,  above  mentioned,  be  confirmed  ; 
that  the  cause  be  remitted  to  the  Court  of 
Chancery  ;  and  that  His  Honor,  the  Chancel- 
lor, be  directed  to  decree  an  account  and  dis- 
tribution, according  to  the  report ;  and  also  to 
assign  to  the  said  Mary  Wilkes  her  dower  in 
the  real  estate,  specified  for  that  purpose  in 
the  report. 

SPENCER,  J.  The  object  of  the  bill  filed  by 
the  respondents  was  for  the  purpose  of  set- 
tling the  accounts  between  the  parties,  in  rela- 
tion to  the  management,  by  Mrs.  Wilkes,  of 
the  estate,  real  and  personal,  of  the  intes- 
tate John  Rogers  ;  for  a  division  of  the  prop- 
erty, after  all  just  allowances,  according  to  the 
respective  rights  of  the  parties,  and  for  the 
assignment  of  dower  to  Mrs.  Wilkes.  The 
bill,  so  far  from  charging  Mrs.  W.  with  im- 
proper management  of  the  estate,  explicitly 
admits  that  she  has  conducted  herself  so  as  to 
promote  the  interest  of  all  concerned. 

The  answer  admits  the  allegations  of  the  bill, 
and  joins  in  the  prayer  for  the  settlement  of 
accounts,  and  the  assignment  of  dower.  After 
several  former  references,  a  new  reference  was 
directed  by  the  Court  of  Chancery,  on  the  14th 
of  December,  1808. 

591*]  *On  the  coming  in  of  the  report  of 
the  master,  under  this  last  reference,  each 
party  took  exceptions  ;  and  on  a  hearing  the 
Chancellor  disallowed  the  report  of  the  mas- 
ter, rejected  all  allowance  for  the  maintenance 
by  the  mother,  during  her  widowhood,  and  for 
the  education  of  the  respondents,  and  directed 
a  new  reference.  On  this  last  order  the  appel- 
lants have  appealed  to  this  court. 

Before  the  merits  of  the  case  are  considered, 
it  seems  to  me  proper  to  examine  whether  the 
Court  of  Chancery  could  set  aside  the  report 
•of  the  master,  except  for  the  causes  set  forth 
in  the  exceptions  filed  by  the  parties  ;  for,  by 
a  reference  to  the  new  order,  referring  the 
case  back  to  the  master,  it  will  be  seen  that  all 
the  exceptions,  except  the  second,  on  the  part 
of  the  complainants,  which  relate  to  the  allow- 
ance to  Mrs.  Wilkes  for  the  maintenance  and 
education  of  the  respondents,  prior  to  her  in- 
termarriage with  John  Wilkes,  have  been  dis- 
regarded by  the  Court  of  Chancery.  This  in- 
quiry becomes  the  more  necessary,  because 
the  first  ground  on  which  the  new  reference 
has  been  made,  is,  "that  the  report  does  not 
contain  a  particular  specification  of  the  im- 
provements, repairs,  and  expenditures,  distin- 
guishing the  nature  thereof,  and,  whether  ad- 
vantageous or  not,  which  have  been  made  of 
the  real  estate  of  the  intestate,"  &c.,  and  the 
master,  in  his  report,  states  "that  schedule  A 
contains  the  estimate  of  the  value  of  the  im- 
provements and  repairs  made  on  the  real  es- 
tate, as  far  as  the  same  could  be  ascertained 
from  the  testimony  and  estimates  of  the  wit- 
nesses." We  see,  then,  that  the  new  order  re- 
fers the  matter  back  for  a  discrimination, 
which  the  master  says  cannot  be  made,  and  for 
a  matter  not  excepted  to  by  the  respondents. 

It  appears  to  me  that  exceptions  partake  of 
the  nature  of  special  demurrers  ;  and,  if  re- 
ports are  erroneous,  the  party  must  put  his 
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finger  on  the  error.  When  he  does  so,  the 
parts  not  excepted  to  are  admitted  to  be  cor- 
rect, not  only  as  it  regards  the  principles,  but 
as  relates  to  *the  evidence  on  which  [*592 
they  are  founded.  It  is  my  opinion  that  the 
Court  of  Chancery  cannot  set  aside  a  report 
upon  exceptions  not  taken,  and  require  fur- 
ther proof,  when  the  parties,  whose  interests 
would  excite  them  to  make  every  possible  ob- 
jection, are  satisfied.  It  was  suggested,  that 
this  being  the  case  of  infant  respondents,  the 
Chancellor,  as  their  guardian,  was  bound  to 
see  that  justice  was  done  to  them  ;  and  that, 
in  this  case,  he  might  refer  a  case  back  to  the 
master,  if  he  was  dissatisfied.  I  cannot  assent 
to  this  proposition  ;  the  Chancellor,  it  is  true, 
has  a  right  to  appoint  guardians  of  the  persons 
and  estates  of  infants,  and  he  is  to  see  that 
justice  be  done  them.  But  when  he  has  com- 
mitted the  guardianship,  and  a  suit  arises  in 
relation  to  the  estate  of  an  infant,  his  judicial 
functions,  in  the  progress  of  that  suit,  are  to  be 
exercised  in  the  same  manner  as  if  it  were  a 
suit  between  adults.  He  cannot  act  as  judge 
and  guardian  at  one  and  the  same  time.  I  am, 
for  these  reasons,  perfectly  satisfied  that  the 
report  of  the  master,  of  the  28th  of  August, 
1809,  must  stand,  unless  the  exceptions  taken 
to  it  by  the  respondents  are  valid. 

The  first  is,  that  the  appellants  have  had 
credit  for  $3,500,  the  amount  of  Titus'  bond 
and  mortgage  to  Mrs.  Wilkes,  when  the  bond 
and  mortgage  have,  since  they  were  delivered 
up  to  the  respondents'  guardian,  been  convert- 
ed into  real  estate,  for  the  general  benefit  of 
the  respondents  and  appellants.  This  objec- 
tion will  appear  frivolous,  when  it  is  recollect- 
ed that  Mrs.  Wilkes  stands  debited  with  all 
the  monev  she  ever  received,  out  of  which  she 
lent  Titus"  this  $3,500.  When,  then,  she  gave 
up  the  security  for  this  money,  and  devested 
herself  of  it,  she  was  entitled  to  a  credit  for  it. 
The  change  of  the  security,  effected  by  a  fore- 
closure of  the  mortgage,  does  not  alter  the 
rights  of  the  parties  ;  she  is  entitled  to  her  one 
third  of  the  estate,  and  the  respondents  to 
their  two  thirds.  The  subsequent  proceedings 
leave  the  rights  of  the  parties  unimpaired. 

*The  second  exception  is  against  the  [*593 
allowance  made  by  the  master  for  the  mainte- 
nance and  education  of  the  children,  during 
the  time  of  Mrs.  Wilkes'  widowhood,  on  the 
the  ground  that  she  is  entitled  to  no  allowance  ; 
and  on  the  ground,  also,  that  interest  has 
been  calculated  en  the  allowance,  and  that  it 
is  too  high.  The  Chancellor  has  sanctioned 
the  validity  of  the  exception,  and  has  refused 
any  allowance  for  the  support  and  education 
of  the  children. 

I  have  examined  the  cases  cited  by  the  Chan- 
cellor, and  by  the  counsel,  and  ani  perfectly 
satisfied  that  they  do  not  warrant  the  rejection 
of  this  allowance. 

The  cases  cited  are  principally  where  the 
father  has  applied  for  an  allowance  out  of  the 
estate  of  his  children,  for  their  maintenance 
and  education,  and  where  they  had  estates 
given  them  from  another  quarter  ;  and,  even 
in  those  cases,  allowances  have  been  made,  if 
the  circumstances  of  the  father  were  such  as 
seemed  to  require  it.  There  is  no  case,  like 
the  present,  where  the  father  has  died  intes- 
tate, and  where  the  fortune  of  the  mother  and 
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children  is  derived  to  them  from  the  same 
source  and  at  the  same  time. 

In  the  present  case,  the  yearly  income  of  the 
estate  of  the  infants  is  more  than  adequate  to 
support  them,  without  breaking  in  on  the 
principal ;  and  it  appears  that  the  income  of 
the  mother  is  not  sufficient  to  support  herself 
and  her  children  in  the  manner  which  their 
fortunes  entitle  them  to  be  supported  and  edu- 
cated. Hence  it  follows,  that  to  oblige  her  to 
maintain  and  educate  her  children  out  of  her 
own  estate,  would  be  to  destroy  the  very  fund 
which  the  law  has  given  her  for  her  own 
separate  use,  and  to  leave  that  of  the  children 
not  only  untouched,  but  rapidly  accumulat- 
ing. The  law  cannot  coerce  a  parent  to  do 
more  than  to  keep  his  or  her  child  from  be- 
coming a  charge  on  the  town.  An  unmarried 
mother  can  be  obliged,  if  of  competent  ability, 
to  save  the  town  from  supporting  her  children; 
but  beyond  this  the  law  does  not  go.  This 
o94r*J  case  affords  the  strongest  *argument 
for  saying  that  the  mother,  who  has  only  tak- 
en out  of  the  fund  which  the  father  held  for 
his  wife  and  children  the  part  allotted  by  law 
to  her,  shall  not  have  that  fund  burdened  with 
the  maintenance  and  education  of  her  children, 
who  have  also  received  the  part  allotted  by  the 
law  to  them,  and  which  is  abundantly  suffi- 
cient. It  is  impossible  to  lay  down  any  general 
rules  upon  this  subject ;  and  I  content  myself 
with  saying^  that,  in  this  case,  the  rules  of 
equity  require  that  the  mother  should  be  com- 
pensated. 

I  perceive  no  objection  to  the  allowance  of 
interest  to  the  mother.  It  operates  in  this  case 
as  an  offset,  the  mother  being  charged  with 
interest  for  what  she  has  received.  I  am  sat- 
isfied, too,  that  the  amount  allowed  is  reason- 
able, under  the  circumstances  of  the  case  ; 
but  if  the  respondents  wish  a  further  investi- 
gation on  that  point,  I  am  content  to  leave  the 
sum  to  be  liquidated  by  the  Court  of  Chan- 
cery. It  is  admitted  that  the  master  has  in- 
cluded a  period  from  the  12th  of  November, 
1806,  to  1st  of  May,  1807,  for  which  Mrs. 
Wilkes  had  been  allowed  maintenance.  This 
is  a  mistake,  and  must  be  rectified.  As  to  the 
objection  that  an  allowance  cannot  be  made 
for  past  time,  the  respondents'  counsel  ap- 
peared to  abandon  it.  The  decisions  are,  con- 
clusively, that  an  allowance  may  retrospect. 
Lord  Thurlow,  who  first  laid  down  the  rule 
that  allowances  should  not  be  for  time  past, 
stands  alone.  Those  who  went  before,  and 
came  after  him,  upon  solid  and  just  principles, 
made  no  distinction  between  the  time  past  and 
the  time  to  come. 

The  third  exception  relates  to  the  interest. 
Both    parties  have    objected  to  the    mode  of 
computing  it.     The    respondents,  if    I  under-  j 
stand  their  counsel,  suppose  that  Mrs.  Wilkes  | 
should  be    ckarged  with  interest,  not   on  two  i 
thirds  of  what  she  received,  but  on  the  whole  I 
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amount,  because  she  had  no  right  in  the  fund 
until  it  was  distributed.  This  objection  is  a 
two-edged  sword,  and  if  *there  is  any  [*595 
justice  in  it,  it  would  excuse  her  from  any  in- 
terest. If  she  is  chargeable  with  interest,  it 
must  be  for  the  benefit  of  the  children, 
and  their  right  to  exact  interest  stands  on  the 
same  footing  as  hers  to  resist  it.  On  the  one 
third  their  right  in  the  fund  is  as  incomplete 
as  hers.  The  objection  is  a  subtle  one, 
unfounded  in  principle,  and  unjust  in  the  ex- 
treme. 

My  opinion  is,  that  the  order  appealed  from 
be  reversed  ;  and  that  the  master's  report  of 
the  28th  of  August,  1809,  stand  confirmed,  ex- 
cept so  far  as  relates  to  the  period  for  which 
the  appellants  have  been  allowed  for  the  sup- 
port and  maintenance  of  the  respondents, 
from  the  12th  of  November,  1806,  to  the  1st 
of  May,  1807  ;  and  that  the  allowance  for  that 
period  be  deducted. 

I  have  not  noticed  the  exceptions  to  the 
master's  report,  filed  by  the  appellants,  be- 
cause they  were  lightly  urged,  and  are,  I 
think,  untenable. 

The  rest  of  the  court  being  of  the  same 
opinion,  it  was,  therefore,  ordered,  adjudged, 
and  decreed  that  the  order  of  the  Court  of 
Chancery  be  reversed  ;  and  that  the  report  of 
the  master  of  the  28th  of  August,  1809,  stand 
confirmed,  except  that  the  allowance  for  the 
maintenance  and  education  of  the  respond- 
ents, John  Rogers,  George  P.  Rogers  and 
Mary  Rogers,  from  the  intermarriage  of  the 
appellants,  on  the  12th  of  November,  1806,  be 
rejected,  inasmuch  as  that  allowance  was  ad- 
mitted by  the  appellants  to  have  been  made 
by  mistake  ;  and,  except  the  interest  account 
between  Mary  Wilkes  and  the  respondents, 
John  Rogers,  George  .  P.  Rogers,  and  Mary 
Rogers,  in  relation  to  the  personal  estate  :  and 
it  is  further  ordered,  adjudged,  and  decreed 
that  His  Honor,  the  Chancellor,  after  such 
modifications  of  the  master's  report,  shall  de- 
cree an  account  and  distribution  between  the 
appellants  and  the  respondents,  according  to 
the  said  report  so  modified  ;  and  shall  also  as- 
sign *to  the  said  Mary  Wilkes  her  [*596 
dower,  on  real  estate,  specified  for  that  pur- 
pose in  the  report.  And  it  is  further,  ordered, 
adjudged,  and  decreed  that  the  appellants 
convey  to  the  said  respondents  one  undivid- 
ed fourth  part  of  the  farm  at  Croton,  men- 
tioned in  the  master's  report  to  have  been  pur- 
chased by  the  said  Mary  Wilkes,  with  the 
moneys  belonging  to  the  estate  of  John 
Rogers,  deceased,  since  his  death,  free  from 
any  acts  done,  or  suffered,  by  the  appellants, 
or  either  of  them,  to  defeat  or  incumber  the 
title  ;  and  that  the  proceedings  in  this  cause  be 
remitted,  &c. 

Judgment  of  reter*al. 

Cit«l  tn— 5  N.  Y.,  253 ;  4  Rt-df .,  364 ;  13  PoU-rs,  366  ; 
1  Cliff..  ««. 
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PHILIPS  t>.  COVERT  AND  COVERT. 

Tenant  at  Will — Voluntary  Waste — Trespass — 
Notice. 

Trespass  lies  against  a  tenant  at  will  for  a  volun- 
tary waste,  as  in  cutting  timber;  for  the  injury 
amounts  to  a  determination  of  the  tenancy. 

A  tenant  at  will  is  considered  as  holding  from  year 
to  year,  only  for  purpose  of  a  notice  to  quit ;  but 
he  has  no  right  to  such  notice,  after  he  has  deter- 
mined the  will,  bv  an  act  of  voluntary  waste. 

Citations— Co.  Litt.  57  a ;  5  Co.,  13  a ;  Cro.  Eliz., 
777,  784. 

THIS  was  an  action  of  trespass.  The  dec- 
laration contained  three  counts:  1.  For 
breaking  and  entering  the  close  of  the  plaint- 
iff, and  treading  down  and  destroying  the 
grass,  &c.  2.  For  breaking  and  entering  the 
plaintiff's  close,  and  cutting  down  his  trees, 
&c.  3.  For  breaking  and  entering  the  close  of 
the  plaintiff,  and  taking  and  carrying  away  the 
goods  and  chattels  of  the  plaintiff,  &c.  Plea, 
not  guilty. 

The  cause  was  tried  at  the  Dutchess  Cir- 
cuit, August,  1809,  before  Mr.  Justice  Spen- 
cer. 

A  witness  for  the  plaintiff  testified  that  about 
ten  years  ago  he  surveyed  lot  No.  2  in  Phil- 
lips' patent,  and  laid  it  out  into  forty-nine 
farms  ;  that  farm  No.  31  was  at  that  time  pos- 
sessed by  William  Lovelace,  who  acknowledg- 
ed that  he  held  under  the  plaintiff. 
*5J]  *Amos  Belden  had  been  an  agent  for  the 
plaintiff  for  about  eighteen  years,  during  which 
time  the  persons  in  possession  of  lands  in  No. 
2  acknowledged  the  plaintiff  as  owner,  and 
paid  rent  to  him.  The  tenants  have  no  leases, 
but  go  on  the  land,  with  the  permission  of  the 
plaintiff,  and  hold  at  his  will.  When  a  ten- 
ant transfers  his  possession,  application  is  made 
to  the  agent,  and  if  he  agrees  to  the  change  of 
tenants,  the  name  of  the  new  tenant  is  inserted 
in  the  rent-book.  Notice  was  given  to  the  per- 
sons in  possession  not  to  cut  more  timber  than 
was  necessary  for  their  farms.  The  defend- 
ants never  offered  themselves  as  tenants  ;  nor 
have  they  been  recognized  as  such  by  the 
plaintiff  ;  nor  have  their  names  been  entered  in 
his  book  ;  nor  has  any  rent  been  demanded  or 
received  of  them. 

William  Lovelace  had  been  in  possession  of 
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farm  No.  31,  containing  400  acres,  for  several 
years  ;  and  his  name  was  entered  in  the  plaint- 
iff's rent-book,  and  he  paid  rent  to  the  agent, 
He  had  no  lease,  but  was  to  hold  the  land  as 
long  as  he  behaved  well,  and  paid  rent.  He 
afterwards  sold  100  acres  of  his  possession  to 
Samuel  Den  and  Samuel  Denny,  who  each 
went  into  possession  of  a  part  of  the  100  acres, 
having  obtained  the  consent  of  the  agent.  They 
paid  some  rent  to  the  agent.  Denny  continued 
in  possession  ;  but  Den  left  his  part,  and  went 
away,  and  the  defendants  came  on  that  part  of 
the  land  which  Den  had  left.  Lovelace  had 
given  the  defendants  a  quitclaim  for  the  part 
in  their  possession  ;  but  it  was  after  most  of 
the  timber  had  been  cut  down.  It  was  proved 
that  the  defendants  had  cut  considerable 
quantities  of  timber  and  wood  on  the  part  of 
the  land  in  their  possession,  which  was  the 
locus  in  quo. 

The  judge  having  expressed  an  opinion  that, 
on  the  facts,  as  they  appeared  in  evidence,  the 
plaintiff  could  not  recover,  the  plaintiff  sub- 
mitted to  a  nonsuit,  with  leave  to  move  the 
court  to  set  it  aside. 

*A  motion  was  accordingly  made  to  set  [*3 
aside  the  nonsuit. 

Mr.  Emott,  for  the  plaintiff.  Trespass  lies 
in  this  case.  In  Campbell  v.  Arnold  (1  Johns. 
Rep.,  oil)  the  court,  by  saying  a  possession  in 
fact  was  necessary  to  maintain  trespass  quare 
clausum  fregit,  did  not  mean  that  an  actual  oc- 
cupancy was  requisite.  For  the  owner  of  the 
soil,  having  the  possession  in  law,  may  main- 
tain trespass.  In  Cortelyou  \.  Van  Brttndt  (2 
Johns.  Rep. ,  357)  it  was  held  that  the  owner  of 
the  land,  used  as  a  public  highway,  might 
maintain  trespass  for  any  exclusive  appropria- 
tion of  the  soil.  In  Toby  v.  Webster  (3  Johns. 
Rep..  361 ;  2  Roll.  Abr.,  531,  N,  pi.  3,  4  ;  Litt., 
sec.  71  ;  Co.  Litt.,  57  a ;  Dyer,  121  l> ;  Savillc, 
84)  the  court  said  that  a  landlord  might  main- 
tain trespass  against  a  tenant  at  will  for  any 
waste  or  destruction,  because  .such  an  injury 
to  the  freeholder  was  a  determination  of  the 
estate.  Here  was  a  men-  tenancy  at  will  ;  and 
though,  by  the  modern  determinations,  it  is 
held  to  be  a  tenancv  from  year  to  year,  this 
does  not  vary  the  rights  and  remedies  of  the 
parties.  If  a  tenant  from  year  to  year  does 
any  act  disclaiming  or  disavowing  the  land- 
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lord,  he  may  be  treated  as  a  trespasser.  (Bull. 
3"  P.,  96  ;  Peake's  N.  P.,  196,  197.)  Now  a 
destruction  of  the  timber  is  equivalent  to 
such  a  disavowal ;  for  it  is  acting  as  owner. 

According  to  modern  decisions,  no  action 
of  waste  will  lie  against  this  sort  of  tenants  ; 
and  the  landlord,  if  he  cannot  maintain  tres- 
pass, would  be  without  remedy. 

The  Act  to  Prevent  Trespasses  on  Land  (28 
sess.,  ch.  94;  2  R.  S.,  338,  sec.  1)  gives  treble 
damages,  to  be  recovered  by  an  action  of  tres- 
pass ;  and  it  was,  no  doubt,  the  intention  of 
the  act  to  reach  cases  like  the  present ;  but  if 
trespass  is  held  not  to  lie,  treble  damages  can- 
not be  recovered. 

Again  the  defendants  were  not  tenants  of 
the  plaintiff,  but  mere  strangers.  Their  names 
were  not  entered  in  the  rent-book,  nor  does  it 
appear  that  they  were  considered  by  the  plaint- 
iff as  his  tenants. 

Lovelace,  or  Den,  who  was  a  mere  tenant  at 
will,  could  not  assign,  without  the  consent  of 
the  plaintiff.  (Co.  Litt.,  57  a ;  2  Esp.  Rep., 
4*]  505.)  *And  by  the  statute  of  frauds  (10 
sess.,  a  44,  sec.  10  ;  2  R.  S.,  134,  sec.  6)  no 
lease,  estate,  or  any  interest  in  land  can  be  as- 
signed, unless  in  writing  ;  and  the  greater  part 
of  the  trespass  complained  of  was  committed 
before  any  assignment  was  made  to  the  de- 
fendants. 

Again,  where  the  trees  are  reserved  by  the 
landlord,  trespass  lies  against  the  tenant  for 
cutting  them  down.  (Bull.  N.  P.,  84;  Bro. 
Tresp.,  55;  Comberb.,  453.)  So,  after  trees 
are  cut  down  and  suffered  to  remain  on  the 
land,  trespass  lies  for  taking  and  carrying  them 
away. 

Mr.  Talmadge,  contra.  Lovelace  had  a 
right  to  transfer  his  interest  to  the  defend- 
ants, so  as  to  constitute  them  tenants.  A  ten- 
ancy at  \^jll  is  at  the  will  of  both  parties.  (Co. 
Litt,,  55  a.) 

[KENT,  Ch.  J.  The  statute  of  frauds  de- 
fines an  estate  at  will.  Tenancies  at  will  are 
now  heid  to  be  estates  from  year  to  year,  mere- 
ly for  the  sake  of  a  notice  to  quit.  As  to  every 
other  purpose  they  are  regarded  as  mere  tenan- 
cies at  will.] 

Here  was  a  letting  without  any  determinate 
period  of  time,  and  rent  reserved.  It  was, 
therefore,  a  tenancy  for  years  (8  Term  Rep., 
3;  3  Burr.,  1609);  and  the  tenant  was  en- 
titled to  notice  to  quit,  and  might  assign  his 
Interest. 

The  law  by  which  the  present  case  is  to  be 
decided  has  been  settled  by  this  court  in  Camp- 
bell v.  Arnold  (1  Johns.  Rep. ,  512),  and  Tobey 
v.  Webster  (3  Johns.  Rep. ,  468). 

Occupation  implies  possession,  and  trespass 
can  only  be  brought  by  him  who  is  in  the  pos- 
session of'land.  (5  East's  Rep.,  485.) 

The  proper  remedy  of  the  plaintiff  is  by  an 
action  of  waste,  or  an  action  on  the  case.  (3 
Lev.,  131,  209;  3  Woddes.,  193.)  This  is  an 
action  of  trespass  quare  dausum  fregit,  which 
is  very  different  from  an  action  de  bonis  as- 
portalis. 

Per  Curiam.  There  is  no  doubt  but  that  an 
action  of  trespass  will  lie  against  a  tenant  at 
5*]  will  for  voluntary  *waste,  as  in  the  cut- 
ting of  timber ;  for  the  injury  amounts  to  a  de- 
termination of  the  will  and  of  his  possession. 
230 


(Co.  Litt.,  57  a  ;  5  Co.,  13  a  ;  Cro.  Eliz.,  777, 
784.)  The  defendants  in  this  case  were  noth- 
ing more  than  tenants  at  will,  for  the  purpose 
of  this  action,  even  if  they  were  entitled  to  be 
considered  as  holding  from  year  to  year,  for 
the  purpose  of  a  notice  to  quit ;  and  they 
would  have  had  no  right  to  such  notice,  after 
they  had  determined  the  will.  The  nonsuit 
must  be  set  aside,  and  a  new  trial  awarded, with 
costs  to  abide  the  event  of  the  suit. 

Rule  granted. 

Tenancy  at  will— Waste — Trespass.  Cited  in  —  4 
Denio,  425 ;  25  N.  Y.,  263. 

Tenancy  at  mil— Notice  to  quit.  Cited  in— 4  Cow., 
350 ;  7  Cow.,  750 ;  19  How.  Pr..  31 :  3  Barb.,  579 ;  14 
Barb.,  257. 


JACKSON,  ex  dem.  STOUTENBUROH  ET  AL., 


MURRAY. 

Boundary  of  Tract  of  Land  —  Construction  — 
A  ncient  Patent  —  Evidence  —  Presumption  of 
Conveyance  —  Prescriptive  Rights  —  Presump- 
tion Against  Government's  Granting  Land 
Twice. 

The  boundary  of  the  tract  of  land  on  New  York 
island,  called  Gregory's  plantation,  is  not  to  be  con- 
strued to  extend  west  of  the  old  Harlaem  Road. 

Where  an  agreement  for  the  sale  and  conveyance 
of  a  piece  of  land,  dated  in  1689,  was  produced  in 
evidence,  the  jury  were  allowed,  in  1809,  to  presume 
a  conveyance  pursuant  to  the  agreement. 

An  old  patent  or  grant,  after  the  lapse  of  160 
years,  will  not  be  allowed  to  be  located,  or  extended 
beyond  the  actual  and  notorious  possession  and 
location  of  the  party,  especially  where  there  is  the 
slightest  evidence  of  an  adverse  possession  for  above 
20  years. 

In  all  cases  of  any  uncertainty  in  the  location  of 
patents  and  deeds,  courts  hold  the  party  to  his  act- 
ual location. 

Government  is  never  to  be  presumed  to  grant 
land  twice  ;  and  where  K,  who  purchased,  in  1689, 
land  granted  to  S  in  1667,  took  out  a  patent  in  1671, 
which  included  land  said  to  be  covered  by  the  first 
patent,  the  persons  deriving  title  under  K  were  es- 
topped to  say  that  the  location  of  the  first  grant 
extended  so  as  to  include  any  part  covered  by  the 
second  patent. 


was  an  action  of  ejectment,  for  land  in 
the  city  of  New  York.     It  was  tried  at  the 
sittings  in  New  York,  in  June,  1809,  before 
Mr.  Justice  Spencer. 

The  plaintiff,  in  support  of  his  title,  gave  in 
evidence  letters  patent  from  Governor  Nicholls, 
dated  26th  January,  1667,  which  recited  a 
former  Dutch  patent,  granted  by  Governor 
Kieft  to  Henry  Piers,  of  a  piece  of  land,  with 
a  plantation  thereon,  upon  the  island  of  Man- 
hattan, commonly  called  Gregory's  plantation, 
"  stretching  between  Peter  Lynde's  plantation 
and  the  creek  or  kill  there  where  the  water  runs 
over  the  rock,  containing  in  breadth,  towards  the 
East  River,  seventy-five  rods,  *then  going  [*6 
by  the  river  northeast  and  southwest,  so  into 
the  woods,  northwest  and  southeast,  to  the 
fence  of  a  certain  plantation,  known  by  the 
name  of  Schepre's  plantation.  It  is  in  length 
to  the  said  creek  or  kill,  one  hundred  and 
eighty-seven  rods  and  five  feet  ;  then  along  be- 
tween Peter  Lynde's  and  Gregory's,  one  hun- 
dred and  ninety  rods,  and  behind,  into  the 
woods,  in  breadth,  seventy-five  rods  ;"  "which 
said  patent,  or  ground  brief,  being  dated  the 
15th  May,  1647,  was,  upon  the  28th  March, 
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1651,  with  the  knowledge  and  consent  of  the 
governor,  made  over,  by  the  said  Henry  Piers, 
unto  Peter  Stoutenburgh,"  &c.,  and  the  same 
was  confirmed,  by  the  new  patent,  to  Peter 
Stoutenburgh,  his  heirs,  &c. 

The  plaintiff  also  gave  in  evidence  two 
papers  in  the  Dutch  language,  and  a  map, 
found  in  a  trunk  of  the  deeds  and  documents 
of  the  Kip  family  ;  one  of  which  was  a  paper 
dated  29th  December,  1679,  signed  by  Peter 
Stoutenburgh  and  Jacob  Kip,  concerning  the 
leasing  of  the  land,  &c.,  west  of  Kip's  land, 
and  east  of  the  land  of  William  Beekman, 
called  Peter  Van  Lind's  plantation,  to  the  said 
Kip,  for  eight  years,  at  ten  guilders  a  year. 
The  other  paper  between  the  same  parties  was 
dated  March  25th,  1688-89,  and  related  to  a 
purchase  of  the  same  land,  for  1,400  guilders. 
These  papers  were  translated  by  Mr.  Van 
Ingen  of  Albany,  who  had  been  employed  to 
translate  the  Dutch  records  in  the  office  of  the 
Secretary  of  State.  The  map  was  dated  the 
29th  June,  1699,  and  purported  to  have  been 
made  by  Augustus  Graham,  Surveyor-General 
of  the  Colony  of  New  York.  The  map  was 
proved  by  Charles  Clinton,  a  surveyor,  who 
had  frequently  seen  maps  purporting  to  be 
made  by  the  same  surveyor-general.  This 
•evidence  was  objected  to,  but  admitted  by  the 
judge.  The  plaintiff  also  proved,  by  two  sur- 
veyors, the  existence  of  an  ancient  fence, 
which  had  been,  immemorially,  a  partition 
fence  between  the  tracts  of  Stoutenburgh  and 
7*]  Beekman,  *and  which  was  crooked  in 
different  places,  so  as  to  vary  its  course  sever- 
al degrees.  The  same  witnesses  also  proved 
the  existence  of  a  remarkable  rock,  near  the 
mouth  of  a  creek  running  from  a  pond  near 
the  premises  in  question,  to  the  East  River  ; 
near  which  rock,  the  water  of  the  creek  runs 
into  the  river  ;  and  that  it  answers  the  de- 
scription of  the  rock  mentioned  in  the  Dutch 
patent,  better  than  any  other,  and,  in  their 
opinion,  was,  no  doubt,  the  rock  intended  ; 
though  there  are  several  other  places  in  the 
creek,  where  the  water  runs  over  the  stone,  in 
a  remarkable  manner.  That,  in  locating 
Stoutenburgh's  premises,  reference  was  had 
to  the  ancient  fence,  as  an  established  bound- 
ary, and  to  the  said  rock,  as  a  fixed  object ; 
and  the  courses  and  distances  corresponded 
with  that  located  in  the  patent,  which  the  sur- 
veyors were  of  opinion  was  the  only  true  loca- 
tion ;  and  that,  according  to  this  location, 
made  with  peculiar  care,  the  premises  in  ques- 
tion were  included  within  the  patent  to  Stout- 
enburgh. 

The  plaintiff  further  proved  that  all  the  land 
lying  east  of  the  fence  on  the  highway  had 
bf'en  inclosed,  and  in  the  possession  of  the  Kip 
family,  from  time  immemorial.  The  heirship 
of  Kip.  one  of  the  lessors,  was  also  proved. 
Abrahajn  Van  Gelder,  aged  92  years,  a  wit- 
ness, stated  that  old  Samuel  Kip  made  bricks 
near  the  pond  ;  but  he  could  not  testify  that 
the  Kip  family  exercised  any  acts  of  owner- 
ship over  any  lands  lying  west  of  the  Harlacm 
Road. 

The  defendant  then  moved  for  a  nonsuit, 
which  was  refused  by  the  judge,  on  the  ground 
that  the  jury  might  presume  a  grant  from 
Stoutenburgh  to  the  ancestor  of  Kip,  the  les- 
sor, for  all  the  lands  included  in  his  patent, 
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though  he  appeared  to  have  possessed  only  a 
part  of  them. 

The  defendant  then  showed  title  under  the 
corporation  of  New  York,  partly  by  a  deed  in 
fee,  dated  25th  February,  *1799,  and  [*8 
partly  by  a  lease,  dated  the  8th  day  of  Novem- 
ber, 1803,  for  the  term  of  21  years. 

The  defendant  also  gave  in  evidence  the 
charter  of  the  city  of  >*ew  York,  of  1730,  re- 
citing the  former  charter  granted  by  Governor 
Dongan,  dated  the  22d  April,  1686,  in  which 
a  grant  is  made  to  the  corporation  of  all  the 
waste,  vacant,  unpatented  a»d  unappropriated 
lands,  within  the  city,  and  on  Manhattan  Isl- 
and ;  also  a  map  of  thirty-one  lots,  and  a  sale 
at  auction  of  the  leases  of  the  lots,  made  by 
order  of  the  corporation,  in  July,  1763  ;  but 
no  possession  was  taken  of  the  lots,  until  after 
the  sale  to  the  defendant,  in  1799.  It  was  also 
proved  that  the  highway,  or  Harlaem  Road, 
had  run  as  it  now  does,  for  more  than  sixty 
years  ;  and  that  the  fence  of  Kip  was  on  the 
east  side  of  the  road  during  that  time,  and  the 
southwest  corner  of  the  fence  did  not  come  up 
to  the  road.  That  many  persons  made  bricks 
round  the  pond,  before  the  war.  Two  sur- 
veyors made  a  map  of  a  survey,  locating  the 
patent  of  Van  Linden  and  Piers,  which  cor- 
responded with  the  defendant's  map. 

The  defendant  also  gave  in  evidence  a  pat- 
ent, in  1671,  to  Jacob  Kip,  under  whom  the 
plaintiff  claimed,  for  a  piece  of  waste  land, 
bounded  on  the  northwest  side  by  the  old  high- 
way, and  between  the  land  of  Holmes  and 
Peter  Stoutenburgh,  and  bounded,  on  the 
northeast  and  southwest  sides,  by  two  small 
creeks  or  kills,  &c. ,  and  also  several  old  maps, 
«fec. 

The  defendant  contended,  1.  That  the  cor- 
poration of  New  York  had  been  in  possession 
of  the  premises  in  question  more  than  20  years 
before  the  commencement  of  the  present  suit. 
2.  That  the  patent  to  Stoutenbursrh  did  not 
include  the  premises.  On  the  part  of  the  plaint- 
iff, it  was  insisted  that  the  patent  to  Stouten- 
burgh did  cover  the  premises  ;  and  that  no 
adverse  possession  had  *been  shown,  [*O 
sufficient  to  bar  the  plaintiff's  right  of  recov- 

e'T- 

The  judge  charged  the  jury  that  he  did  not 
think  such  a  possession  was  proved  in  the  cor- 
poration  of  New  York,  or  their  assigns,  as 
would  toll  the  entry  of  the  lessor  of  the  plaint- 
iff, if  he  had  shown  a  title,  thoucrh  this  title 
had  remained  dormant,  and  no  actual  posses- 
sion in  the  lessors  proved  ;  that  if  the  survey 
of  Graham  was  considered  as  exhibiting  the 
measure  that  was  in  use,  the  patent  to  Stout- 
enburgh would,  in  the  south  part,  extend  to 
the  east  of  the  Harlaem  Road  ;  that  if  the 
transaction  was  recent,  he  should  incline  to 
this  construction,  and  think  the  patent  might 
bo  rolled  out ;  but  there  was  one  fact  in  the 
case,  in  favor  of  the  defendant,  which,  in  his 
opinion,  ought  to  control  the  verdict.  The 
government  could  not  be  presumed  to  grant 
land  twice  ;  that  the  grant  to  Kip  for  all  the 
land  between  the  creeks,  was  only  four  years 
after  the  grant  to  Stoutriiburgh  and  purports 
to  Ix1  founded  upon  a  survey  of  the  surveyor- 
general,  and  covers  all  the  land  claimed  by 
the  plaintiff's  construction,  lying  north  of  the 
lower  creek,  and  east  of  the  Harlacin  Road. 
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The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  made,  on  the 
part  of  the  defendant,  on  the  following 
grounds : 

1.  That  the  plaintiff  is  not  entitled  to  recov- 
er, because  he   does  not  show  a  title  from 
Henry  Piers,  the  original  patentee,  to  Stouten- 
burgh, under  whom  the  plaintiff  claims. 

2.  That  the  plaintiff  shows  no  conveyance 
from  Stoutenburgh  to  Kip,  through  whom  he 
derives  his  title. 

3.  The  plaintiff  proves  no  possession,   or 
right  of  entry,  within  twenty  years  ;  but  on  the 
contrary,  the  defendant  shows  an  adverse  pos- 
session. 

4.  That  the  grant  to  Piers,  or  the  confirma- 
tion to  Stoutenburgh,  includes  no  part  of  the 
premises  in  question. 

1O*]  *5.  That  the  grant  to  Beekman,  and 
the  map,  purporting  to  be  made  by  Augustine 
Graham,  ought  not  to  have  been  admitted  in 
evidence. 

6.  That  the  verdict  is  against  law  and  evi- 
dence. 

Messrs.  Golden  and  Hoffman  for  the  defend- 
ant. 

Messrs.  Harison  and  Emmet  for  the  plaintiff. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  have  shown  a 
title  under  the  patent  of  Governor  Nicholls, 
in  1667,  to  the  lands  covered  by  the  former 
Dutch  patent,  and  known  by  the  name  of 
Gregory's  plantation.  There  was  abundant 
reason  for  the  jury  to  presume  a  conveyance 
from  Stoutenburgh  to  Kip.  On  that  point 
there  can  be  no  controversy.  The  great  point 
is  the  location  of  the  patent.  If  it  was  a  re- 
cent case,  and  we  were  to  follow  the  words  of 
the  patent,  I  might,  perhaps,  concur  in  the 
location  of  the  plaintiff  ;  but  there  are  several 
strong  reasons  why  we  ought,  at  least,  to 
doubt,  and  why  we  ought  not,  at  this  late  day, 
to  admit  the  claim  of  the  plaintiff.  The  old 
Dutch  patent  speaks  of  the  plantation  as 
stretching  between  Peter  Lynde's  plantation, 
and  the  creek  or  kill,  and  that  it  was  in  length. 
"  to  the  said  creek  or  kill,"  187  rods,  &c.  It 
nowhere  speaks  of  crossing  the  creek,  but  the 
creek  is  twice  mentioned,  as  being  an  exterior 
boundary.  There  is  also  a  great  uncertainty 
as  to  the  real  extent  or  kind  of  measure  used 
and  intended  in  the  grant,  and  as  to  the  com- 
mencement of  Lindo's  patent  at  the  mouth  of 
the  Ouder-rack  Creek.  The  ancient  fence  be- 
tween the  Lynde  and  Gregory  plantations  was 
very  crooked  ;  and  nothing  can  be  more  vague 
than  a  place  on  the  creek,  "where  the  water 
runs  over  the  rock."  To  undertake,  now,  to 
locate  so  vague  a  description  as  that  contained 
in  this  Dutch  patent,  issued  above  160  years 
ago,  and  to  carry  that  location  further  than 
1 1*]  *the  parties  in  interest  had  ever  located 
it,  by  an  actual  pedis  possessio,  or  mark  of 
ownership,  from  its  date  to  this  day,  appears 
10  me  to  be  dangerous  and  inadmissible.  The 
parties  ought  not  now  to  go  beyond  their  an- 
cient fences,  or  actual  and  notorious  locations  ; 
and,  especially,  if  there  has  existed  the  slight- 
est marks  of  adverse  possession,  for  above 
twenty  years,  on  the  ground  to  which  they 
now  wish  to  advance.  In  this  case,  the  sales 
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by  the  corporation,  in  1763,  were  acts  of 
ownership  of  lands  lying  west  of  the  old  Har- 
laem  Road,  and  now  covered  by  the  plaintiff's 
location.  That  the  persons  under  whom  the 
lessors  claim  never  carried  their  actual  posses- 
sion west  of  the  old  road,  is  a  fact  beyond  dis- 
pute. This  ought,  in  such  a  case  as  the  pres- 
ent, to  be  considered  as  a  practical  location  of 
the  patent,  by  the  party  who  claimed  under  it. 

In  all  cases  of  any  uncertainty  in  the  loca- 
tion of  patents  and  deeds,  courts  hold  the 
party  to  his  actual  location  ;  and  we  cannot 
admit  of  such  an  excuse  as  "a  remarkable 
inactivity  and  negligence"  in  the  ancestor. 
Every  difficulty,  and  every  doubt,  ought  to  be 
turned  against  the  party  who  now  attempts  to 
push  his  location  beyond  the  road,  after  having, 
for  such  an  enormous  lapse  of  time,  confined 
the  actual  location  to  the  east  side  of  it.  As  to 
the  N.  E.  side  of  Gregory's  plantation,  we  are 
necessarily  deprived  of  evidence  of  the  location 
which  the  parties  would  have  originally  given 
to  it,  from  the  circumstance  that  Kip,  who 
purchased  this  plantation  from  Stoutenburgh, 
had  already  taken  a  patent  for  land  lying  over 
the  creek.  This  fact  appears  to  me,  as  it  did 
to  the  judge  at  the  trial,  of  decisive  weight  in 
the  controversy.  The  government,  in  1671, 
and  all  parties  in  interest,  knew  better,  at  that 
day,  than  we  can  pretend  to  know,  what  was 
the  true  location  of  Gregory's  plantation.  The 
premises  lay  almost  under  the  daily  observation 
of  the  government,  and  of  the  claimants.  The 
original  patent,  in  1647,  was  of  a*piece  [*12 
of  land  then  known  and  distinguished  as  Greg- 
ory's plantation,  and  it  probably  then  had  its 
bounds  on  the  East  River,  designated  by 
notorious  occupancy.  The  very  term  used 
denoted  an  inhabited  spot ;  and  20  years  after- 
wards, when  the  notoriety  of  the  plantation 
and  of  its  bounds  must  have  increased,  the 
patent  of  confirmation  uses  the  same  descrip- 
tion. After  this,  we  find  the  ancestor  of  the 
plaintiff  suing  out  a  patent  for  a  piece  of 
waste  land,  lying  between  Holmes's  land  and 
this  very  plantation  of  Gregory,  and  bounded 
on  the  N.  E.  and  S.  W.  sides,  "  with  two  small 
creeks  or  kills,  and  on  the  N".  W.  by  the  old 
highway."  It  is  manifest  that  this  tract  was 
bounded  on  the  S.  W.  side  by  the  patent  of 
Stoutenburgh  ;  and  yet  it  is  described  to  be 
bounded  by  a  creek  ;  a  decisive  proof  that 
Gregory's  plantation  was  not  then  understood 
to  pass  the  creek,  however  plausible  the  con- 
trary construction  may  now  appear. 

Upon  the  whole,  the  attempt  now,  for  the 
first  time,  to  extend  Gregory's  plantation  west 
of  the  old  Harlaem  Road,  is  not  to  be  permit- 
ted ;  and  the  verdict  ought  to  be  set  aside,  and 
a  new  trial  awarded,  with  costs  to  abide  the 
event  of  the  suit. 

S.  C.  below— An th.,  143. 

Cited  in-16  Wend.,  310;  4  Sand.  Ch.,  741 ;  18  Barb., 
22 ;  6  Peters,  738. 
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Presumption  Against  Negligent  Grantee. 

JOHNS.  REP.,  7. 


1810 


JACKSON,  EX  DEM.,  v.  SCHOONMAKEK. 


12 


Where  a  grant  of  land,  made  in  1717,  mentioned  a 
"running  stream  of  water,"  as  one  of  the  bounda- 
ries :  and  no  actual  location  of  the  premises  was 
made  by  the  grantee  or  his  heirs  ;  the  court  refused, 
after  the  lapse  of  near  a  century,  to  extend  a  de- 
scription, vague  and  uncertain,  from  a  running1 
stream  which  would  take  in  the  least,  to  a  running 
stream  which  would  include  the  greatest  portion  of 
land,  so  as  to  disturb  ancient  possessions  between 
the  two  streams. 

Every  presumption,  after  such  a  lapse  of  time,  is 
to  be  taken  against  a  party,  who  neglects  to  have 
his  lands  surveyed,  and  its  boundaries  accurately 
defined,  or  to  reduce  them  into  actual  location,  at 
the  time ;  and  the  description  in  his  deed  will  be 
construed,  so  as  to  reduce  his  grant  to  the  narrow- 
est limit. 

• 

THIS  was  an  action  of  ejectment,  for  land  in 
the  town  of  Rochester,  in  the  County  of 
Ulster,  and  was  tried  at  the  Ulster  Circuit,  in 
September,  1809,  before  the  Chief  Justice,  and 
a  struck  jury. 

13*]  *The  controversy  relative  to  the  prem- 
ises in  question  has  been  several  times  before 
the  court,  and  various  questions  decided.  (See 
2  Johns.  Rep.,  230;  4  Johns.  Rep.,  161,  390.) 
The  single  point  now  decided,  related  to  the 
location  of  the  deeds  under  which  the  plaintiff 
claimed  ;  and  it  is  unnecessary  to  detail  the 
evidence  given  at  the  trial,  as  it  could  not  be 
understood,  without  a  reference  to  the  maps 
and  surveys. 

The  plaintiff  deduced  his  title  from  the  patent 
of  Rochester,  in  1763,  to  the  trustees  of  Roch- 
ester. In  1717,  Jacob  Dewitt  and  others, 
trustees  of  Rochester,  conveyed  to  L.  Cole, 
Sen.,  a  piece  of  land  described  as  follows: 
"All  that  certain  piece  or  parcel  of  land,  lying 
and  being  at  Rochester,  beginning  on  the  south 
side  of  Rondout  Kill,  over  the  Stoney  Kill, 
owned  by  the  name  of  Cripple  Bos,  lying  on 
the  west  side  of  Harman  Hendricksou  Rose- 
kran's  land,  beginning  on  the  south  side  of  the 
Stoney  Kill,  by  the  mouth  of  a  runnins  water, 
where  it  runs  into  the  Stoney  Kill,  and  so 
along  the  outside  of  the  running  water, 
to  the  Indian  marked  tree,  standing  on  the 
southwest  side  of  the  said  run  of  water  ;  from 
thence  all  along  the  outside  of  the  aforesaid 
run  of  water,  against  the  southwest  bounds  of 
David  Dubois  ;  and  from  thence  north  to  his 
southwest  corner,  and  all  along  his  bounds  to 
the  bounds  of  Leonard  Cole,  Sen.,  and  from 
thence  all  along  his  bounds  against  the  first 
station,  and  from  thence  straight  over  the  first 
station,  from  whence  it  begins?'  This  deed  was 
acknowledged  the  12th  of  November,  1751,  by 
Jacob  Dewitt,  one  of  the  grantors,  who  proved 
that  the  other  two  grantors,  who  were  then 
dead,  had  also  executed  the  deed. 

The  deed  from  Leonard  Cole,  son  and  heir 
of  Leonard  Cole,  Senior,  to  Jehosaphat  Dubois, 
was  dated  the  30th  of  October,  1751.  and  was 
acknowledged  the  llth  of  November,  1751.  It 
contained  the  same  description  as  that  in  the 
deed  of  1717. 

14*]  *The  question  now  raised  was  as  to 
the  true  location  of  the  premises,  described  in 
these  deeds ;  or  the  true  meaning  and  con- 
struction thereof. 

The  cause  was  argued  by  .\[f**ri>.  Jnllimulge 
and  Sudan  for  the  plaintiff,  and  Me**r».  E. 
William*  and  Rudd  for  the  defendant. 

KENT,  Ch.  «/.,  delivered  the  opinion  of  the 
court : 
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This  cause  is  submitted  to  the  court,  upon 
the  legal  operation  and  true  construction  or 
location  of  Cole's  deeds,  of  1717  and  1751.  The 
claim,  under  these  deeds,  has  been  several 
times  before  the  court  ;  but  this  is  the  first 
time  that  the  cause  has  turned  upon  their  loca- 
tion. 

The  question  is,  what  stream  was  meant  by 
the  running  water  in  Cole's  deed  ?  Was  it  the 
stream  now  called  the  Sander's  Kill,  or  the 
stream  now  called  the  Mill  Creek  ? 

It  ought  to  be  recollected,  that  we  are  in- 
quiring into  the  meaning  of  a  description  of  a 
piece  of  a  land,  which  was  granted  as  early 
as  1717.     Coles,    the    grantee,    does  not  ap- 
j  pear   to  have  ever    reduced    the  bounds   of 
his    grant    to    actual    location.       The    deed 
i  slept  quietly,  from  the  time  it  was  given,  for 
34  years,  until  the   year    1751,  when   it  was 
I  acknowledged  and  recorded  ;  and  the  son  and 
i  heir  of  Coles  sold  the  land  by  the  same  descrip- 
,  tion  given  in  his  father's  deed.     No  actual 
location  was  made  of  the  grant  in  the  lifetime 
of  Dubois,  though  he  lived  six  years  after  the 
date  of  his  deed  ;  and  now.  after  the  lapse  of 
near  a  century,  his  representatives  call  upon 
the  court  to  carry  a  description  vague  in  itself, 
and  rendered   extremely  so  by  time,  from  a 
running  stream  which  would  take,  in  the  least, 
|  to  a  running  stream  which  would  take  in  the 
i  greatest  portion  of  land  ;  and  this  at  the  ex- 
i  pense  of  very  long  and  ancient  settlements  be- 
tween  the  two  streams.     In   a  case  of    such 
:  antiquity,  every  presumption  should  be  turned 
against  the  party  who  neglected,  at  the  time,  to 
have  the  land  surveyed,  and  accurately  de- 
fined. *or  to  reduce  it  to  actual  location,  [*lo 
when  the  common  parlance  of  the  country  was 
well  understood,  and  monuments  were  fre>h 
and   notorious.     This  principle    is,  of  itself, 
sufficient  to  decide  this  cause  against  the  plaint- 
i  iff;  for  it  must  be  admitted  that  nothing  can  be 
!  more  difficult  than  to  endeavor  to  find  out , at  this 
day,  what  and  where  were  the   Cripple  Bos, 
the  running  water,  and   the  Indian    marked 
tree,  mentioned  in  the  deed  of  1717      If  there 
be  two  running  streams  which  will  each  of 
them  tolerably  well  answer  to  the  description 
in  the  deed,  the  plaintiff  ought  now  to  be  con- 
fined to  that  which  will  reduce  his  grant  to  the 
narrowest  limits.     Hi*  grant  was  likewise  to 
be  located  on  the  west  side  of  Harman  Hender- 
son  Rosekran's  land.     This  alludes  to  Ro<e- 
kran's  land,  as  a  mutter  of  claim  and  posses- 
sion ;    and  if  the    patent   to    Beekman    and 
Hendricks,  in  1680,  was   never  granted  upon 
actual    survey,  but   by    vague    and  indefinite 
terms,  and  the  claimants   under    that    patent 
did,  for  a  period,  as  far  back,  at  least,  as  the 
memory  of  witnesses  can  reach,  extend  their 
possessions  east  of  Sander's  Kill,  the  grant  to 
Cole  must  lie  west  of  those  possessions. 

But  if  we  were  now  to  search  for  the  monu- 
ments and  bounds  of  Cole's  deeds,  the  wei.irht 
of  testimony  is  greatly  in  favor  of  the  Mill 
Brook  being  the  running  water,  mentioned  in 
the  deeds.  In  addition  to  the  force  of  a  num- 
ber of  circumstances  which  need  not  now  be 
detailed,  there  were  four  surveyors  examined 
upon  the  trial,  as  witnesses,  and  three  of  them 
locate  the  deeds  upon  that  brook,  as  best  rnr- 
rcsponding  with  the  description  in  the  deed». 
and  the  actual  view  and  state  of  the  premises  ; 
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and  the  other  surveyor  admits  that  if  Rose- 
kran's  land  did,  in  fact,  extend  west  of  the 
Sander's  Kill,  as  was  shown  on  the  part  of  the 
defendant,  he  should  also  concur  in  the  loca- 
tion contended  for  by  the  defendant. 
1O*]  *For  these  reasons,  judgment  ought 
to  be  rendered  for  the  defendant. 

Judgment  for  the  defendant. 


GILLET  v.  MASON. 

Bees — Ferae  Naturae — Finding  Bee  Tree  on  Land 
of  Another — Right  of  Properly. 

Bees  are  /era?  naturct ;  and  until  hived  and  re- 
claimed, no  property  can  be  acquired  in  them.  Find- 
ing a  tree  on  the  land  of  another,  containing  a 
swarm  of  bees,  and  marking-  the  tree  with  the  ini- 
tials of  the  finder's  name,  is  not  reclaiming  the  bees, 
nor  does  it  vest  in  the  finder  any  exclusive  right  of 
property  in  them ;  nor  can  the  finder  maintain  tres- 
pass against  a  person  for  cutting  down  the  tree  and 
carrying  away  the  bees.' 

Citation— 2  Bl.  Com.,  392,  393;  Just.  Inst.,  lib.  2,  tit. 
1,  sec.  14. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Mason  declared  against  Gillet,  before  the 
justice,  in  an  action  of  trespass,  for  cutting 
down  a  tree  containing  a  swarm  of  bees,  and 
carrying  away  the  bees  and  honey,  which  the 
plaintiff  below  had  before  found,  and  had 
marked  the  tree  with  the  initials  of  his  name. 

Gillet  pleaded  the  general  issue,  and  there 
was  a  trial  by  jury. 

Mason  proved  that  previous  to  bringing  this 
suit  he  had  found  a  tree,  containing  a  swarm 
of  bees,  standing  on  the  land  of  Timothy  Gil- 
let,  lately  deceased,  father  of  the  defendant ; 
that  he  marked  the  tree  with  the  initials  of  his 
name,  A.  M.;  that  the  defendant  had  cut  down 
the  tree,  and  taken  and  carried  away  the  bees 
and  honey;  and  that  the  tree  contained  a  large 
swarm  of  bees,  and  a  large  quantity  of  honey, 
of  the  value  of  $10. 

It  was  admitted  by  the  plaintiff  that  the 
land  where  the  tree  stood  belonged  to  Timothy 
Gillet  ;  but  it  was  denied  that  the  defendant 
was  his  heir,  or  had  any  possession  of  the 
land.  It  was  admitted  that  the  defendant  was 
a  son  of  Timothy  Gillet.  The  justice,  in  charg- 
ing the  jury,  put  the  cause  on  the  point,  which 
of  the  parties  first  reclaimed  the  bees  from  a 
17*]  wild  state ;  *and  the  jury  found  a  verdict 
for  the  plaintiff  below,  for  nine  dollars. 

Per  Curiam.  Bees  are  considered  by  Judge, 
Blackstone  (2  Com. ,  392)  as  ferae  natures ;  but 
when  hived  and  reclaimed,  a  qualified  prop- 
erty may  be  acquired  in  them.  Occupation 
of  them,  according  to  Bracton,  that  is,  hiving 
or  inclosing  them,  gives  the  property  in  bees. 
In  the  present  case,  it  appears  the  bees  were 
not  hived  before  they  were  discovered  by  the 
defendant  in  error,  and  the  only  act  he  did 
was  to  mark  the  tree.  •  The  land' was  not  his, 
nor  was  it  in  his  possession.  Marking  the  tree 
did  not  reclaim  the  bees,  nor  vest  an  exclusive 
right  of  property  in  the  finder,  especially  in 


NOTE.— On  rmefttion  of  property  in  animals  feme 
natune,  see  Pierson  v.  Post,  3  Cai.,  275,  note. 
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this  case,  against  the  plaintiff  in  error,  who, 
as  one  of  the  children  of  Timothy  Gillet  (who 
does  not  appear  to  have  made  a  will),  must  be 
considered  as  one  of  the  heirs,  and,  as  such,  a 
tenant  in  common  in  the  land.  Blackstone 
(Vol.  II.,  p.  393)  inclines  to  the  opinion  that 
under  the  Charter  of  the  Forest,  allowingevery 
free  man  to  be  entitled  to  the  honey  found 
within  his  woods,  a  qualified  property  may  be 
had  in  bees,  in  consideration  of  the  soil  where- 
on they  are  found,  or  an  ownership  ratione  noli. 
According  to  the  civil  law  (Just.  Inst.,  lib.  2, 
tit.  1,  sec.  14),  bees  which  swarm  upon  a  tree 
are  not  private  property,  until  actually  hived  ; 
and  he  who  first  incloses  them  in  a  hive  be- 
comes their  proprietor. 

Judgment  reversed. 

Distinguished— 15  Wend.,  554. 
Cited  in— 1  Cow.,  244. 
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Adjournment  before  Justice,  Request  of  Defend- 
ant— Form  of  Security  for  Appearance — Sta- 
tute of  F^rauds. 

In  an  action  before  a  justice  of  the  peace,  where 
the  cause  is  adjourned  at  the  request  of  the  defend- 
ant, and  security  is  taken  for  the  defendant's  ap- 
pearance at  the  time;  such  security  must  be  by 
recognizance,  taken  by  the  justice,  or  a  writing 
signed  by  the  bail,  otherwise  the  undertaking  is 
within  the  statute  of  frauds,  and  the  bail  cannot  be 
made  liable. 

Citation— Act  24  sess.,  ch.  165,  sec.  7. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Johnson  sued  M'Nutt  before  the  justice. 
The  summons  was  returned  personally  served; 
and  the  defendant  below  not  appearing,  the 
plaintiff  declared,  that  in  October  1807,  Nathan 
Reynolds  was  brought  before  John  Cole,  Esq. , 
a  justice  of  the  peace  for  Montgomery  County, 
on  a  warrant  to  answer  to  the  plaintiff  below, 
in  a  plea  of  trespass  on  the  case,  to  his  damage 
$25  ;  that  after  joining  issue  before  the  justice, 
Reynolds  demanded  an  adjournment  of  the 
cause  until  the  3d  of  October,  1807,  and  offered 
M'Nutt  as  bail,  who  became  bail,  and  under- 
took that  Reynolds  should  appear  and  stand 
trial,  and  on  default  thereof,  undertook  to  pay 
the  debt  and  costs.  That  Reynolds  appeared; 
but  before  judgment  was  rendered  departed 
from  the  court  and  absconded  from  the  coun- 
ty ;  that  judgment  was  given  in  that  suit  for 
the  plaintiff,  ^for  seven  dollars  besides  costs  ; 
that  execution  was  issued  and  returned,  that 
neither  the  goods  nor  the  body  of  Reynolds 
were  to  be  found  ;  whereupon  an  action  ac- 
crued, &c. ,  &c. 

The  plaintiff  below  produced  a  copy  of  the 
judgment  under  the  hand  and  seal  of  Justice 
Cole,  before  whom  the  action  against  Reynolds 
was  tried,  setting  forth  the  judgment  in  favor 
of  the  plaintiff  below,  against  Nathan  Rey- 
nolds, the  issuing  execution  thereon,  and  the 
return  by  a  constable,  that  neither  the  pro- 
perty of  'R.  nor  his  body  were  to  be  found. 
The"  certificate  of  the  judgment,  under  the 
hand  and  seal  of  the  justice,  was  accompanied 
with  a  certificate,  sealed  by  the  clerk  of  the 
county,  that  John  Cole  was  a  justice  of  the 
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peace  at  the  time  the  judgment  was  rendered. 
A  witness  testified  that  he  was  present  at 
19*]  the  trial  between  *the  plaintiff  below 
and  Nathan  Reynolds,  and  heard  the  defend- 
ant below  say  that  he  was  bail  for  Reynolds  ; 
that  he  should  appear  and  stand  trial  on  the 
day  to  which  the  cause  was  adjourned  ;  and 
that  Reynolds  did  appear,  but  departed  the 
court  before  trial  was  determined.  Upon  this 
evidence,  a  judgment  was  given  for  the  plaint- 
iff below. 

Per  Curiam.  The  judgment  is  erroneous. 
The  defendant,  not  being  present  at  the  trial, 
cannot  be  deemed  to  have  waived  any  objec- 
tion to  the  competency  of  the  proof ;  it  ought, 
therefore,  to  have  been  legal.  By  the  7th 
section  of  the  Twenty-five  Dollar  Act  (24  sess. , 
ch.  165),  to  entitle  the  defendant  to  an  ad- 
journment, under  the  circumstances  existing 
in  the  original  case,  the  defendant  is  to  give 
sufficient  security  to  appear  on  the  day,  &c. , 
and  in  default  of  such  appearance,  to  pay  the 
debt  and  costs,  if  judgment  shall  be  given 
against  such  defendant.  The  particular  kind 
of  security  is  not  designated  ;  but  it  must  be 
either  a  recognizance  taken  by  the  justice,  or 
at  least  a  written  engagement  ;  otherwise  it 
comes  directly  within  the  statute  of  frauds  : 
here  there  appears  to  have  been  neither. 

Judgment  reversed. 

Cited  in— 1  Cow.,  102;  20  Barb.,  280;  11  How.  Pr., 
142. 


writ  itself,  or  a  sworn  copy  of  it,  might  have 
been  produced.  The  case  of  Edmonstons  v. 
Plaisted  (4  Esp.  Rep.,  160)  shows  the  strict 
manner  in  which  the  contents  of  a  process,  or 
the  existence  of  it,  is  to  be  proved. 

Judgment  affirmed. 


BRUSH  v.  TAGGART. 

Contents  of  Cfertiorari — Hoic  Proved. 

The  content*  of  a  certiorari,  or  other  writ,  cannot 
be  proved  by  parol,  but  the  original,  or  a  sworn 
copy  of  it  must  be  produced.* 

Citation— 4  Esp.  Rep.,  160. 

IN  ERROR,   on  certiorari  from  a  justice's 
court. 

The  suit  below  was  an  action  of  debt  upon 
a  judgment  between  the  same  parties,  rendered 
before  another  justice. 

The  point  relied  upon  by  the  plaintiff  in  ! 
error  was,  that  he  pleaded  and  gave  in  evi- 1 
dence,  thata&rftorari  had  been  issued,  allowed  ! 
2O*]  and  served  in  the  former  cause  ;  *and 
to  prove  it,  he  called   two  witnesses,  one  of 
whom  stated  that  the  defendant  had  obtained 
a  eertwrari  on  the  judgment  before   Justice 
Gorlay,   and  that  he  had  seen  it  ;  the  other 
witness  stated  that  he  had  served  it  upon  the  i 
justice  ;  and  upon  being  asked  wether  it  was 
in  a  suit  between  the  same  parties,  the  question 
was  objected  to  and  overruled,  on  the  ground 
that  the  contents  of  the  eertwrari  could  only 
foe  proved  by  the  production  of  the  writ,  or  o*f 
the  justice  on  whom  it  was  served. 

Per  Curiam.     The  decision  below  was  cor- 
rect.    The  contents  of  the  writ  of  certiorari , 
could  not  be  proved  by  parol,  so  long  as  the 

•This  principle  applies  to  all  ivcords  and  office 
papers.  Rut  an  exemplification  or  sworn  copy  is 
Hilmissible,  without  accounting  for  the  non-pro- 
duction of  the  original.  Jackson  v.  Robinson,  5 
Wendell,  442;  Vail  v.  Smith.  4Cowen,  71;  Hilt*  v. 
Colvin.  14  Johns.  Rep..  1H2.  But  see  Foster  v.  Trull. 
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RICE  v.  KING. 

Assumpsit  before  Justice — Plea  foi-mer  Action 
of  Trespass — Bar. 

In  an  action  of  assumpsit  before  a  justice  of  the 
peace,  for  staves  sold  and  delivered,  the  defendant 
pleaded  a  former  action  of  trespass  brought  by  the 
same  plaintiff  for  the  same  staves  against  the  de- 
fendant, in  which  there  was  a  verdict  and  judgment 
for  the  defendant.  It  was  held  that  the  judgment 
in  the  action  of  trespass  for  the  same  goods,  was  a 
bar  to  an  action  of  cusumpsit  for  the  same  cause. 

The  same  cause  of  action  is  where  the  same  evi- 
dence will  support  both  actions,  though  on  differ- 
ent writs. 

Citation— 3  Wils.,  304. 

IN  ERROR,   on  certiorari  from  a  justice's 
court. 

King  sued  Rice  before  the  justice,  in  an  action 
of  assumpsit,  for  1,000  hogshead  staves.  Rice 
pleaded  the  general  issue  ;  and,  afterwards,  at 
the  day  adjourned  for  trial,  he  pleaded  a  for- 
mer trial  and  verdict  in  bar.  The  former  trial 
was  an  action  of  trespass  for  the  same  staves, 
and  a  verdict  was  found  for  the  defendant. 
The  plaintiff  admitted  the  truth  of  the  plea  ; 
and  proved,  in  support  of  his  action,  that  the 
defendant  acknowledged  that  he  had  taken  a 
load  of  staves  of  the  plaintiff,  and  that  he 
would  take  the  residue,  and  pay  him.  The 
defendant  proved  by  a  witness,  who  was  a 
juror  on  the  former  *trial,  that  they  [*2I 
found  a  verdict  for  the  defendant,  because  it 
did  not  appear  that  the  plaintiff  had  any  right 
to  the  staves.  The  justice  charged  the  jury, 
that  as  the  former  action  was  trespass,  and  the 
plaintiff  had  not,  in  that  case,  recovered  any- 
thing for  the  staves,  the  judgment  in  that  ac- 
tion was  no  bar  ;  and  they  found,  accordingly, 
for  the  plaintiff  below. . 

Per  Curiam.  The  plea  of  a  former  verdict 
and  judgment  in  the  same  cause  was  put  in  too 
late,  had  it  been  objected  to  ;  but  no  objection 
was  made,  and  the  plaintiff  below  admitted 
the  fact  of  the  former  suit,  but  denied  it  to  be 
a  good  bar,  because  that  was  an  action  of  tres- 
pass, and  this  was  an  action  upon  the  case. 
The  justice  charged  the  jury  to  the  same  ef- 
fect. This  charge,  and  the  verdict  in  pursu- 
ance of  it,  were  erroneous.  What  is  meant 
by  the  same  cause  of  action,  is  where  the  same 
evidence  will  support  both  the  actions, 
although  they  happen  to  be  grounded  on  differ- 
ent writs.  Theplaintiff  below  brought  an  action 
of  trespass  for  the  taking  of  these  staves,  and 
failed  :  and  now  he  waves  the  tort,  and  brings 
avonnpxit  upon  the  same  proof.  It  was  shown 
that  the  former  verdict  was  upon  the  merits 
of  the  claim,  and  upon  the  ground  that  the 

12  Johns.  Rep..  4M  Contra,  in  the  case  of  process, 
where  the  original  must  l>e  accounted  for.  If  parol 
proof  Is  offered,  it  must  be  objected  to  nt  the  trial, 
and  cannot  be  assigned,  afterwards  for  error.  Van 
Slyck  v.Taylor,  9  Johns.  Hep.  14*1. 
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plaintiff  had  no  right  to  the  staves.  If  he  had 
no  right  of  action  against  the  defendant  for 
the  taking  of  those  staves,  because  he  had  no 
right  of  property,  he  had  no  right,  without 
further  and  different  proof,  to  the  value  of 
those  staves.  The  case  of  Kitchen  v.  Campbell 
(3  Wils.,  304)  is  to  this  purpose;  and  the 
Court  of  C.  B.  there  held,  that  as  the  plaint- 
iffs had  formerly  brought  trover  for  the  goods 
in  question,  and  had  a  verdict  against  them 
on  the  merits,  it  was  a  bar  to  an  action  of  as- 
sumpsit  for  the  same  cause  of  action. 

Judgment  of  reversal. 

Cited  in- 8  Johns.,  384;  3  Barb.  Ch.,  344:  2  Edw., 
420;  2N.Y.,  96;  6  N.  Y.,  116;  77  N.  Y.,  501 ;  9  Hun, 
468 ;  4  Barb.,  41 ;  22  Barb.,  96 ;  28  How.  Pr.,  189 ;  7  Abb. 
N.  C.,  472 ;  33  Wis.,  607. 


*ALLEN  *.  HORTON. 
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*BULL  v.  HOPKINS. 


Plea  of  Former  action  between  Same  Parties — 
Set-off  Not  Actually  Due— No  Bar. 

In  an  action  before  a  justice,  a  plea  of  a  former 
action  and  trial  between  the  same  parties,  in  which 
the  present  plaintiff  set  off  his  demand,  is  not  good, 
if  the  money  on  which  the  demand  was  founded, 
was  not  then  actually  due ;  and  the  set-off,  for  that 
reason,  .rejected. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Hopkins  sued  Bull  before  the  justice,  and  de- 
clared for  money  paid  and  laid  out  for  the  use 
of  the  defendant.  The  defendant  pleaded  non 
assumpsit,  and  that  the  same  demand  had  been 
pleaded,  by  way  of  set-off,  to  a  suit  brought 
by  Bull  against  Hopkins.  On  the  trial,  the 
demand  was  proved  by  the  admission  of  the 
defendant ;  and  that  the  set-off  had  been  ex- 
hibited at  the  former  trial,  and  rejected  by  the 
jury.  The  justice,  by  a  supplementary  return, 
made  under  a  rule  of  court,  stated  that  the 
payment  of  money  by  Hopkins  for  Bull  was 
proved  ;  that  what  Hopkins  pleaded  as  a  set- 
off  at  the  former  trial  was  for  a  demand  not 
then  due,  as  the  money  was  not  paid  until 
after  such  trial  ;  and  it  was  proved  that  the  set- 
off  was  disallowed  for  that  reason. 

Pei-  Curiam.  The  justice,  in  his  supplement- 
ary return,  refers  to,  and  adopts,  as  correct 
and  true,  the  facts  stated  in  the  affidavit  of 
Hopkins  ;  and  from  those  facts  it  appears  that 
the  plaintiff's  demand  below  accrued  subse- 
quent to  the  former  trial,  and  arose  from  the 
payment  of  money  for  the  defendants  use, 
which  could  not  have  been  legally  set  off  at 
the  former  trial,  and  so  the  former  trial  was 
no  bar.1 

Judgment  affirmed. 

Cited  in-5  Wend.,  245;  12  Wend.,  506 ;  6  Barb.,  32; 
13  Barb.,  160 ;  65  Barb.,  203 ;  45  Wis.,  401 ;  41  Mich., 
17  ;  21  Wis.,  404. 

1.— Jefferson  County  Bank  v.  Chapman,  19  Johns. 
Rep.,  322 ;  Wolf  v.  Washburn,  6  Cowen,  261.  But  if 
a  party  to  a  suit,  either  plaintiff  or  defendant,  pre- 
sent a  demand  which  is  legal  and  proper  to  be  al- 
lowed, and  the  jury  disallow  it,  such  demand  can- 
not be  recovered  in  another  suit.  The  error  of  the 
jury  cannot  be  reviewed  collaterally,  though  it  may 
furnish  a  ground  fora  new  trial,  or  reversal  on  cer- 
tiorari. M'Guinty  v.  Herrick,  5  Wendell,  240;  vide 
Phinney  v.  Earle,  9  Johns.  Rep.,  352. 
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Certiorari — Actions  of  Trespass  and  Assumpsit 
— Same  Parties — Set-off— In  which  Action. 

Where  A  sued  B  in  an  action  of  trespass,  and  also 
in  OMUmjMft,  and  the  process  in  both  suits  was  re- 
turnable at  the  same  time  and  place,  and  the  action 
of  trespass  was  first  called  on,  and  issue  joined,  and 
the  cause  adjourned  to  a  future  day:  and  immedi- 
ately after,  the  action  of  atenunpnit  was  called  on, 
and  the  defendant  pleaded  matter  by  way  of  set-off 
which  was  rejected  by  the  justice,  on  the  ground 
that  it  ought  to  have  been  pleaded  in  the  first  suit ; 
but  it  was  afterwards  allowed  to  be  set  off  at  the 
trial  of  the  action  of  trespass.  It  was  held  that 
the  set-off  ought  to  have  been  allowed  in  the  ac- 
tion of  assumpsit,  and  the  judgment  below  was  re- 
versed. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Horton  sued  Allen,  before  the  justice,  in  an 
action  of  assumpsit,  and  the  defendant  offered 
matter  by  way  of  set-off  ;  but  it  was  rejected 
on  the  ground  that  it  ought  to  have  been  set 
off  in  a  former  action  of  trespass  between  the 
same  parties. 

This  was  the  only  point.  The  counsel  sub- 
mitted the  return,  with  the  affidavit  annexed, 
to  the  court ;  and  from  them  it  appeared  that 
Horton  sued  Allen  before  the  same  justice  in 
two  actions  ;  one  in  trespass  and  the  other  in 
assumpsit ;  and  in  both  suits  the  summons  was 
returnable  at  the  same  time  and  place.  The 
action  of  trespass  was  first  brought  on  to  trial 
and  issue  joined,  and  then  adjourned  to  a  fut- 
ure day.  Immediately  after,  the  present 
cause  came  on,  and  the  above  set-off  was  re- 
jected. 

At  the  adjourned  trial  of  the  trespass  cause, 
the  set-off  in  question  was  allowed. 

Per  Curiam.  The  fact  stated  by  the  justice, 
that  the  set-off  had  been  subsequently  allowed 
in  another  action,  cannot  be  taken  notice  of 
upon  his  return  in  this  cause,  because  it  was 
going  out  of  the  case.  It  was  testimony  not 
within  the  requisition  of  the  certiorari,  and  for 
the  truth  of  which  the  justice  could  not  be  re- 
sponsible, in  an  action  for  a  false  return.  The 
refusal  of  the  set-off  was  wrong,  because  it 
was  not  strictly  admissible  in  the  former  suit, 
which  was  trespass.  For  that  reason „  the 
judgment  must  be  reversed.2 

Judgment  reversed. 


*COBB  v.  WILLIAMS. 


[*24 


Evidence — Delivery—  Performance. 

In  an  action  on  a  promise  to  deliver  a  quantity  of 
boards  at  a  certain  time  and  place,  the  defendant 
pleaded  that  he  had  the  boards  at  the  time  and 
place,  ready,  &c.,  and  it  was  proved  that  board* 
of  suflficie»t  quantity  and  quality  were  at  the  place 
at  the  time,  but  the  witness  did  not  know  to  whom 

2.— Dean  v.  Allen,  8  Johns  Rep.,  390;  Moore  v. 
Davis,  11  Johns.  Rep.,  144;  Dygerrv.  Coppernoll, 
13  Johns.  Rep.,  210.  A  set-off  is  not  allowable 
against  uncertain  damages,  and  where  damages  are 
not  in  their  nature  capable  of  set-off,  they  cannot 
be  met  by  a  set-off  in  an  action  for  them.  Hepburn 
v.  Hoag,  6  Cowen,  613;  vide  3  Caines'  R.  ch.,  34,  8«. 

NOTE.— Tender  of  chattels— What  constitutes,  see 
Slingerland  v.  Morse,  8  Johns.,  474,  note. 
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they  belonged.    It  was  held  that  the  plaintiff  was 
entitled  to  recover. 

IN  ERROR,  on  certiorari  from   a  justice's 
court. 

Williams  brought  an  action  against  Cobb, 
before  the  justice,  and  declared  on  a  note 
given  him  by  the  defendant,  whereby  he 
promised  to  pay  to  the  plaintiff  3,200  feet  of 
boards  on  or  before  the  1st  of  March,  1809,  to 
be  delivered  at  the  mill  of  Fuller  &  Cobb.  The 
defendant  admitted  the  note,  and  pleaded  that 
the  boards  were  ready  at  the  time  and  place, 
and  still  were  ready.  The  defendant  proved 
that  boards  sufficient  in  quality  and  quantity 
were  at  the  mill  when  the  note  was  due,  but 
the  witness  did  not  know  to  whom  they  be- 
longed. It  was  proved  that  at  the  time  of  the 
trial  the  defendant  had  boards  there  sufficient. 
The  justice  gave  judgment  for  the  plaintiff 
for  the  amount  of  the  note. 

Per  Citriam.  The  defendant  below  put  the 
cause  upon  the  issue  of  a  performance  on  his 
part,  and  he  failed  in  proving  it.  Proving  that 
boards  were  at  the  mill,  without  showing  that 
they  were  his,  was  proving  nothing ;  there 
was  no  other  question  raised  at  the  trial,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


25*]       *PEASE  «.  ALEXANDER. 

Parole  Promise  to  Pay  Debt  of  Another — Statute 
of  Frauds. 

In  an  action  before  a  justice,  on  a  promise  of  the 
defendant  to  pay  the  plaintiff  a  sum  of  money 
owing  to  the  plaintiff  by  the  son  of  the  defendant, 
the  only  evidence  was  that  the  defendant  had  said  he 
would  pay  the  plaintiff  the  money  his  son  owed  the 
plaintiff ;  and  no  objection  being:  made,  the  cause 
went  to  the  jury,  who  found  a  verdict  for  the 
plaintiff.  It  was  held  that  the  promise  was  void 
for  want  of  a  consideration,  and  for  not  being  in 
writing ;  and  the  defendant  had  not  waived  his 
right  to  the  benefit  of  the  statute  of  frauds. 

IN    ERROR,  on  •  certiorari  from  a  justice's 
court. 

Alexander  declared  against  Pease,  before 
the  justice,  upon  a  promise  to  pay  four  dol- 
lars for  his  son  Thaddeus.  Upon  the  trial,  by 
a  jury,  the  plaintiff  proved  that  the  defendant 
had  said  several  times  that  he  would  pay  the 
plaintiff  the  sum  that  his  son  owed  to  the 
plaintiff.  This  was  all  the  proof  ;  and  no  ob- 
jection being  made  by  either  party  why  the 
cause  should  not  go  to  the  jury,  they  found  a 
verdict  for  the  plaintiff. 

Per  C'uriam.  Here  was  no  valid  contract 
proved.  The  defendant  waived  no  right.  The 
promise  to  pay  the  debt  of  another  was  with- 
out any  consideration  averred  or  shown,  and, 
therefore,  void.  It  was  also  void  for  want  of 
being  in  writing  ;  and  the  defendant  may,  for 
aught  that  appears,  have  insisted  upon  the 
statute  before  the  jury.  The  return  only  says, 
"  that  no  further  witness  was  produced  by  the 
parties."  The  case  affords  no  ground  for  any 
inference  by  which  we  can  support  the  legality 
of  the  demand. 

Judgment  reversed. 
Cited  in— 1  Denio.  229. 
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*PEARSON  v.  PEARSON.       [*26 

Gift  —  No  Delivery  —  Parol  Promise  to  Pay  Money 
as  a  Gift. 

A  gift  is  not  consummate  until  the  delivery  of 
the  thing  promised  ;  and  until  delivery,  the  party 
may  revoke  his  promise. 

A  parol  promise  to  pay  money,  as  a  gift,  will  not 
support  an  action. 

Citation  —  2  Johns..  52. 

THIS  was  an  action  of  assumpsit.  The  cause 
was  tried  at  the  Ontario  Circuit,  in  June, 
1808,  before  Mr.  Justice  Spencer.  The  plaint- 
iff declared  against  the  defendant,  as  maker  of 
a  promisory  note  for  $530,  dated  9th  Decem- 
ber, 1805,  payable  15  months  after  date.  Plea, 
non  assumpsit. 

At  the  trial  the  note  was  proved.  A  witness 
testified  that,  a  short  time  previous  to  the  date 
of  the  note,  a  barn  belonging  to  the  plaintiff 
was  burned,  and  it  was  generally  reported  in 
the  neighborhood  that  it  had  been  set  on  fire 
by  the  defendant.  On  the  9th  December,  1805, 
the  plaintiff  and  the  defendant  were  together, 
at  the  house  of  the  witness,  when  the  defend- 
ant asked  the  plaintiff  to  proceed  to  business, 
and  the  plaintiff  replied,  that  "  he  did  not 
know  that  they  had  any  business."  The  de- 
fendant said,  "You  know  we  have  agreed  to 
settle,  and  I  am  to  give  my  note."  The  plaint- 
iff said  he  did  not  wish  the  defendant  to  do  so 
if  he  was  innocent.  The  defendant  asked  the 
plaintiff  what  was  the  amount  of  his  loss  ;  and 
was  answered,  "  Twelve  hundred  dollars." 
The  defendant  said,  "  It  was  hard  for  he  was 
innocent  ;"  and  after  some  further  conversation 
the  witness  drew  the  note  in  question,  which 
was  subscribed  by  the  defendant,  but  not  de- 
livered to  the  plaintiff.  No  other  considera- 
tion was  mentioned  than  what  was  stated  by 
the  witness.  After  the  note  was  made,  the 
plaintiff  said  it  was  best  to  keep  the  transac- 
tion a  secret  ;  and,  for  that  purpose,  the  note 
should  remain  with  the  witness,  in  whose 
hands  it  has  ever  since  continued.  The  de- 
fendant told  the  plaintiff  it  would  be  in  the 
power  of  the  plaintiff  to  do  him  an  essential 
service,  by  publishing  a  recantation  of  the 
charge  against  the  defendant,  as  to  burning 
the  barn,  and  that  the  plaintiff  believed  him 
innocent.  *The  plaintiff  promised  to  [*27 
make  such  a  publication  in  the  Canandaigua 
Gazette.  About  six  months  after  the  date  of 
the  note,  the  plaintiff  not  having  made  the 
publication,  some  conversation  took  place  be- 
tween him  and  the  defendant,  in  which  the 
plaintiff  said  he  should  not  make  the  publica- 
tion, not  conceiving  it  to  be  his  duty  to  do  so  ; 
that  he  did  not  know  that  he  had  any  note 
against  the  defendant,  and  if  there  was  any 


NOTK.—  Gift  Inter  Vivos—  AVrewtft;/  nf 
That  (i  gift  of  persoiidl  extatc  is  not  roJi'd,  unl*-«M  ;x«t- 
ae-xxiini  thereof  be  delivered  to  the  donee,  either 
actually  or  constructively,  seo  Noble  v.  Smith,  2 
John.-..  .Y;  :  i  liuiiui.i.-  v.  Arden,  10  Johns.,  2M;  Cur- 
nenUT  v.  Dodge,  20  Vt.,  595  ;  Kidder  v.  Kiddcr,  :« 
Pa.  St.,  aw  ;  Hanson  v.  Millett,  55  Me.,  184  :  Connor 
v.  Tniwiek,  117  Ala.,  289  ;  Kvans  v.  Lipecorab,  Jil  (iu., 
71;  Wlieatley  v.  Abbott,  32  Miss..  :«»;  Rood  v.  Sjuuild- 
ing,  42  N.  H..  114  ;  Peeler  v.  (iuilkey,  27  Tex.,  355. 

Tltr  ifift  of  the  ntnker'it  inrn  noli-  is  of  a  promise 
only,  not  of  property,  and  cannot  t>e  enforced 
against  the  maker  or  his  estate.  Sturr  v.  Starr.it 
(  ihio  St.,  74  :  Smith  v.  Kittridge,  21  Vt.,  238  ;  Harris 
v.  Clark,  3  N.  Y.,  93  ;  Parrish  v.  Stone,  14  1'ick.,  l«s 
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note  in  the  hands  of  the  witness,  he  might  de- 
liver it  up  to  the  defendant. 

It  was  admitted  that  a  bill  of  indictment, 
on  which  the  plaintiff's  name  appeared  as  a 
witness,  had  been  found  against  the  defend- 
ant, for  burning  the  plaintiffs  barn. 

The  defendant's  counsel  moved  for  a  nonsuit 
which  was  overruled  by  the  judge,  who  told 
the  jury  that  a  voluntary  note,  though  with- 
out consideration,  was  valid  in  law  ;  that  it 
was  a  vested  gift,  and  that  the  defendant  was 
under  a  legal  obligation  to  pay  it ;  and  the 
jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Cody,  for  the  defendant,  contended,  1. 
That  the  note  was  without  consideration,  or 
that  the  consideration  had  failed.  2.  That  the 
note  never  was  delivered  to  the  plaintiff.  3. 
That  it  was  extorted  from  the  defendant,  by 
taking  an  undue  advantage  of  his  situation. 
4.  That  the  declaration  of  the  plaintiff  to  the 
witness,  that  he  did  not  know  that  he  had  any 
note  against  the  defendant,  and  that  if  there 
was  any  note  in  the  hands  of  the  witness,  he 
might  deliver  it  up  to  the  defendant,  amounted 
to  a  surrender  of  the  note,  and  was  a  waiver  of 
any  right  of  action  upon  it.  5.  That  the  judge 
misdirected  the  jury. 

28*]  *Mr.  Sedgwick,  contra,  insisted  that 
the  maker  of  a  promissory  note  was  not  al- 
lowed to  aver  a  want  of  consideration  (2  Bl. 
Com.,  445,  450;  2  Ld.  Raym.,  759  ;  4  Mod., 
242  ;  2  Burr.,  1671 ;  Kyd,  276  ;  Chitty,  9.  But 
see  Comyn  on  Contracts,  9,  12,  and  7  Term 
Rep.,  350,  n.  a) ;  but  that  here  the  delivery  of 
the  note  as  a  compensation  for  an  injury  was 
a  sufficient  consideration.  (Evans'  Essay,  151.) 
It  cannot  be  said  that  the  note  is  void,  as  given 
to  stifle  a  prosecution  for  a  felony  ;  for  there 
was  no  stipulation  on  the  part  of  the  plaintiff 
not  to  prosecute,  or  to  withhold  his  evidence. 
(2  Wils.,  341.) 

Per  Curiam.  The  validity  of  the  note  can- 
not be  supported  upon  the  ground  taken  at 
the  trial,  of  its  being  a  gift ;  for  a  gift  is  not 
consummate  and  perfect  until  a  delivery  of 
the  thing  promised  ;  and  until  then,  the  party 
may  revoke  his  promise.  A  parol  promise  to 
pay  money  as  a  gift,  is  no  more  a  ground  of 
action  than  a  promise  to  deliver  a  chattel  as  a 
gift.  It  is  the  delivery  which  makes  the  gift 
valid.  Donatio  perficitur  possession*  accipientis. 
(Noble  v.  Smith,  2  Johns.  Rep.,  52.)  The  ques- 
tion then  was  upon  the  delivery  and  consider- 
ation of  the  note  ;  for  if  there  was  no  consid- 
eration for  the  note,  it  was  a  nude  pact,  and 
void  as  between  the  original  parties  to  it.  This 
is  the  true  point  in  issue,  and  without  giving 
any  opinion  upon  it,  to  the  prejudice  of  a 
future  inquiry,  a  new  trial  is  awarded,  with 
costs  to  abide  the  event  of  the  suit. 

Gift  not  consummated  until  delivery.  Cited  In— 3 
N.  Y.,  112;  4  Barb.,  455;  9  How.  Pr..  549;  12  Leg. 
Obs.,  107 ;  2  E.  D.  Smith,  311 ;  3  Wood.  &  M., 
524. 

Assumpsit  uritt  not  lie  on  promise  of  gift.  Cited  in 
—17  Johns.,  304 ;  18  Johns.,  148  ;  1  Edw.,  300 ;  2  Barb., 
88 ;  1  McLean,  420. 

Defenses  to  action  on  note.  Cited  in— 17  Johns.,  399 ; 
63  Barb.,  239. 
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JACKSON,  ex  dem.  FONDA  and  OGDEN, 

t>. 
TEELE. 

Award  of  Onondaga  Commissioners — In  Fat&r 
of  Grantor  Inures  to  Benefit  of  Orantee — 
Dissent. 

An  award,  by  the  Onondaga  commissioners,  in 
favor  of  the  grantor,  in  a  deed,  will  inure  to  the 
benefit  of  the  grantee,  it  being  in  favor  of  the 
title ;  and  the  grantee,  there  being  no  dispute  be- 
tween him  and  the  grantor,  need  not  dissent.  None 
but  persons  aggrieved  need  file  a  dissent.  The  act 
applies  only  to  interfering  and  adverse  claims. 

Citation— 1  John.  Cas.,  81. 

THIS  was  an  ejectment  for  part  of  lot  No. 
78,  in  Manlius,  in  the  County  of  Onon- 
daga. The  cause  was  tried  before  the  Chief 
Justice,  at  the  Onondaga  Circuit,  the  12th  of 
September,  1808. 

*The  plaintiff  gave  in  evidence,  an  [*29 
award  of  the  Onondaga  commissioners,  dated 
the  llth  of  December,  1798,  in  favor  of  Og- 
den,  one  of  the  lessors.  A  dissent  to  this 
award,  in  behalf  of  John  Taylor,  was  entered 
on  the  llth  of  November,  1800.  The  plaintiff 
also  gave  in  evidence  a  deed  from  Ogden  to 
Fonda,  the  other  lessor,  dated  the  19th  of  De- 
cember, 1806. 

The  defendant  proved  that  he  was  in  pos- 
session of  the  premises  in  1793  ;  and,  notice 
having  been  given  to  the  plaintiff  to  produce 
the  deed,  the  defendant  proved  that  in  1796, 
or  1797,  Ogden  gave  a  deed  of  the  lot  to 
Worthington  Ely,  in  fee,  and  that  Ely  gave 
his  note  for  the  purchase  money  ;  that  it  was 
agreed  between  Ogden  and  Ely  that  the  former 
should  go  forward  and  substantiate  his  title  to 
the  lot,  before  the  commissioners,  as  Ely  dare 
not  appear  in  Albany,  on  account  of  debts, 
and  that  an  award  to  Ogden  would  secure 
Ely's  title.  There  was  some  dispute,  after- 
wards, between  Ogden  and  Ely  about  the  lot, 
and  Ogden  said  he  had  got  Ely's  deed,  and 
that  he  kept  it  to  coerce  payment.  He  admit- 
ted that  Ely  had  paid  him  $70.  After  the 
award,  Ogden  said  that  Ely  should  not  have 
the  land  until  he  paid  him  ;  and  that  he 
thought  it  a  good  opportunity  to  save  himself, 
as  he  had  got  Ely's  deed.  Ely  left  his  deed 
with  Mr.  Graham,  whom  he  employed  as 
counsel.  Ogden  took  the  deed  from  the  table 
before  the  commissioners,  without  the  leave  of 
Mr.  Graham.  After  the  award,  Ogden  told 
Ely  the  award  was  in  his  (Ely's)  favor.  Ely 
died  in  1807.  The  defendant  gave  in  evidence 
a  deed,  dated  the  13th  of  January,  1800,  from 
Ely  to  him,  for  50  acres,  part  of  the  lot  No. 
78.  A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  con- 
taining the  above  facts. 

Mr.  Cody,  for  the  plaintiff.  The  award  of 
the  commissioners  is  final  and  conclusive,  as 
to  the  title  of  Ogden.  *It  is  to  be  con-  [*3O 
sidered  in  the  nature  of  a  judgment,  by  which 
all  parties  are  bound  ;  and  is  not  to  be  im- 
peached in  anyway,  or  by  any  person,  except 
in  the  manner  prescribed  by  the  statute,  that 
is,  by  filing  a  dissent.  In  December,  1800, 
after  the  lapse  of  two  years,  the  award  was 
binding  on  all  persons,  who  had  not  entered 
a  dissent.  The  deed  from  Ely  to  Teele,  given 
in  January,  1800,  ought  not  to  have  been  re- 
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ceived  in  evidence.  The  award  is  as  conclu- 
sive as  a  judgment  in  a  real  action. 

Again,  the  possession  of  Teele  was  not  ad- 
verse. He  entered  in  1793  without  title  ;  and 
in  1796,  he  claimed  to  hold  under  Ogden. 

Mr.  Gold,  contra.  The  Legislature,  by  the 
6th  section  of  the  act  (2  Rev.  Laws,  266,  sess. 
20,  ch.  51),  contemplated  only  adverse  claims. 
The  commissioners  had  no  jurisdiction  in  a 
case  between  a  grantor  and  grantee,  there  being 
no  dispute  as  to  the  deed.  There  can  be  no 
"interfering  claims"  between  grantor  and 
grantee  ;  their  rights  are  under  one  and  the 
same  claim.  No  grantee,  however  wary  and 
vigilant,  would  ever  think  it  necessary  to  enter 
a  dissent  to  an  award  in  favor  of  .his  grantor. 
The  intendment  is,  as  between  grantor  and 
grantee,  that  their  rights,  under  the  same 
claim,  are  not  disputed.  Ogden  went  for- 
warded as  the  agent  of  Ely.  Fonda  never  pre- 
tended to  make  any  claim,  after  the  award. 

[KENT,  Ch.  J.  An  award  in  favor  of  the 
grantor  must  inure  to  the  benefit  of  the 
grantee.] 

Again,  Teele  entered,  in  1793,  without  claim 
or  right.  To  whom,  then,  did  his  possession 
inure?  To  the  right  owner;  that  is,  to  Ogden, 
from  whom  Teele  derives  his  title.  So  there 
is  a  conjunction  of  possession  and  right.  A 
possession,  not  originally  adverse,  may  be- 
come so,  by  a  subsequent  purchase.  (2  Caines' 
Rep.,  183.) 

If  a  man  makes  a  lease  of  land  which  is  not 
his,  and  he  afterwards  purchase  it.  the  lease 
will  bind  him.  and  he  is  estopped  to  say  the 
land  was  not  his.  (1  Ld.  Raym.,  729  :  6  Mod., 
258;  Wm.  Jones,  469;  1  Johns.  Cas.(  81.) 
31*]  Ogden  cannot  *set  up  any  claim,  under 
the  award,  against  his  deed  to  Ely.  . 

Mr.  Cody,  in  reply,  insisted  that,  by  the 
third  section  of  the  act,  the  award  is  "  bind- 
ing and  conclusive  against  all  persons,"  except 
those  whp  enter  their  dissent  within  two  years. 
If  this  is  not  to  be  the  construction,  then  the 
awards  of  the  commissioners  are  never  conclu- 
sive ;  but  may  be  inquired  into  in  all  cases. 
Even  if  an  award  was  obtained  by  fraud,  yet 
the  party  aggrieved  by  such  award,  must  enter 
his  dissent. 

Mr.  Gold  said  fraud  was  an  exception  in  all 
cases;  and  cited  1  Fonbl.,  322  ;  Doug.,  630; 
Talbot,  61  ;  S  P.  Wms.,  344. 

Mr.  Cody  observed  that  if  a  person,  knowing 
a  judgment  or  decree,  purchases,  thouerh  for  a 
full  value,  such  purchase  is  void,  (fievon  v. 
Watts,  Doug.,  88.) 

Per  Curiam.  The  award  in  favor  of  Ogden, 
the  grantor,  inured  to  the  benefit  of  Ely,  his 
grantee.  It  was  an  award  in  favor  of  that 
title.  None  but  the  party  aggrieved  was  to 
dissent.  The  act,  appointing  tbe  Onondaga 
commissioners,  applied  only  to  interfering  and 
adverse  claims.  It  did  not  apply  to  grantor 
and  grantee,  when  there  was  no  dispute  be- 
tween them.  The  act  would  work  monstrous 
injustice,  on  the  construction  contended  for  on 
the  part  of  the  plaintiffs,  that  the  award  con- 
cluded even  an  innocent,  unsuspecting  grantee 
under  the  party  who  procured  the  award,  as  a 
shield  to  his  original  title.  The  award,  even 
if  considers!  as  a  newly  acquired  title  in  favor 
of  Ogden,  inured  in  favor  of  Ely  ;  for  Ogden 
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cannot  claim  against  his  prior  deed  to  Ely  ; 
and  Fonda,  to  whom  he-sold,  is  equally  pre- 
cluded. {Jackson  v.  Butt,  1  Johns.  Cas.,  81.) 
And,  at  any  rate,  *the  sale  to  him  was  [*32 
void  ;  for  there  was,  at  the  time  of  the  sale,  a 
possession  in  the  defendant,  adverse  to  any 
existing  title  in  Ogden.  Judgment  ought, 
therefore,  to  be  rendered  for  the  defendant. 
Judgment  for  the  defendant. 


BLACKLEY  v.  SHELDON. 

Practice— Jury  Trials  in  Justice's  Court — After 
Verdict  Jury  may  Alter — Reconsideration  of 
Verdict — Polling  Jury. 

The  law  as  to  trials  by  jury  In  other  courts,  ap- 
plies to  justices'  courts. 

After  a  verdict  is  pronounced  in  court  by  a  jury, 
they  may  alter  it  before  it  is  received  and  recorded. 

After  a  verdict  is  received,  the  jurors  may  be  ex- 
amined by  the  poll,  and  either  of  the  jurors  may 
disagree  to  the  verdict. 

After  a  jury  have  retired  to  consider  of  their  ver- 
dict, they  may  come  back  into  court  and  hear  evi- 
dence as  to  any  matter  of  which  they  have  doubts. 

The  court  may  also  send  a  jury  back  to  reconsider 
their  verdict,  before  it  is  recorded,  if  there  is  a  mis- 
take. 

Citations— 6  Johns.  195  :  Dyer  204  b ;  Plowd.  209 ; 
Co.  Litt.  227  b ;  6  Johns.  68 ;  Cro.  Eliz.  779 ;  2  Roll 
Abr.  676 ;  Stat  11  Hen  IV.,  2,  p.  3. 

IN  ERROR,  on  certwrari  from  a  justice's 
court. 

Sheldon  brought  an  action  of  trover  against 
Blackley,  before  a  justice.  The  plaintiff  de- 
clared for  50  bushels  of  wheat,  in  shock,  taken 
and  carried  away  by  defendant,  and  which 
Sheldon  had  levied  on,  as  a  constable,  under 
an  execution,  &c.  The  defendant  pleaded  not 
guilty,  and  there  was  a  trial  by  jury.  The  jury 
having  agreed  on  their  verdict,  returned  into 
court  and  delivered  the  same  in  writing  to  the 
justice,  by  which  they  found  for  the  defend- 
ant. The  justice,  without  publishing  their 
verdict,  or  making  it  known,  informed  the 
jury  that,  in  his  opinion,  they  had  mistaken 
the  evidence,  and  requested  them  to  reconsider 
their  verdict.  The  jury  retired,  and  soon  after 
requested  to  have  a  witness  re-examined  ;  and 
the  witness  was  re-examined  in  the  presence 
of  both  parties,  and  without  objection  by 
either.  The  jury  then  brought  in  a  verdict 
in  writing,  in  favor  of  the  plaintiff,  for  $24.42, 
on  which  judgment  was  given  by  the  justice. 

On  the  trial,  the  plaintiff  offered  in  evidence 
the  execution  by  which  the  levy  was  made, 
and  his  return  indorsed.  This  was  objected 
to,  but  admitted.  The  levy  of  the  execution 
was  proved,  and  the  taking  of  the  wheat  by 
the  defendant.  Tfie  execution  was  against  a 
third  person,  and  the  wheat  was  lying  in  his 
field.  A  demand  and  refusal  were  also  proved. 

*Mr.  Mifrtrood,    for  the  plaintiff    in  [*3;j 
error,  contended,  1.  That  the  plaintiff  should 
have    produced    a    judgment  and  execution 
He   cited    Bull  A.  P.,  91,  234 ;  8  Esp.   Cas 
419  ;  5   Burr.,  2631. 

2.  The  justice  was  bound  to  give  judgment 
on  the  verdict  of  the  jury  as  first  delivered, 
and  could  not  send  the  jury  out  to  reconsider 
it.  (2  Johns.  Hep.,  1«2  ;  3' Johns.  Hep.,  430; 
4  Johns.  Rep.,  414.) 

Mr.  J/tiirtntui,  contra,  cited  3  Lev.,  20  ;  Salk. 
40«  ;  E-sp.  Dig.,  414  ;  6  Johns.  Rep..  68. 
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Per  Curinm.  Two  objections  are  stated  in 
this  case  to  the  judgment  below  :  The  consta- 
ble who  sued  for  taking  the  goods  upon  which 
he  had  levied  by  virtue  of  an  execution,  pro- 
duced the  execution  only,  and  not  the  judg- 
ment. 2.  The  justice  sent  back  the  jury  to 
reconsider  their  verdict. 

The  first  objection  was  overruled  by  the 
decision  in  the  case  of  Barber  &  Knapp  v. 
Miller  (6  Johns.  Rep.,  195),  in  which  it  was 
held,  that  if  a  constable  sues  a  stranger,  for 
taking  goods  which  he  had  seized  by  virtue  of 
an  execution,  the  production  of  the  execution, 
without  the  judgment,  was  sufficient  to  sup- 
port his  right  of  action. 

The  second  objection  requires  more  atten- 
tion. The  law  is  well  settled,  that  before  a 
verdict  is  recorded,  the  jury  may  vary  from 
the  first  offer  of  their  verdict,  and  the  verdict 
which  is  recorded  shall  stand  ;  and  there  are 
many  cases  in  the  books  of  a  jury  changing 
their  verdict  immediately  after  they  have  pro- 
nounced it  in  open  court,  and  before  it  was  re- 
ceived and  entered.  (Dyer,  204  b  ;  Plowd., 
209;  Sounders  v.  Freeman.  Co.  Litt.,2276.) 
The  verdict  is  not  recognized  as  valid  and 
final,  until  it  be  pronounced  and  recorded  in 
open  court  :  and  it  is  reasonable  that  the  jury 
should  be  enabled  to  avail  themselves  of  the 
34*]  locus  penitentice,  and  correct  *a  verdict 
which  they  have  mistaken,  or  about  which, 
upon  further  reflection,  they  have  doubt.  (6 
Johns.  Rep.,  68.)  After  the  verdict  is  received 
the  jury  may  be  examined  by  the  poll,  if  the 
•court  please,  and  then  either  of  the  jurors  may 
disagree  to  the  verdict.  (Cro.  Eliz.,  779.)  So 
when  the  jury  are  retired,  under  the  charge  of 
the  officer,  they  may  come  back  into  court  to 
hear  the  evidence  of  a  thing  of  which  they 
areindoutt.  (2  Roll.  Abr.,  676.)  The  law 
allows  the  jury  all  reasonable  opportunity, 
before  their  verdict  is  put  upon  record  and 
they  are  discharged,  to  discover  and  to  de- 
clare the  truth  according  to  their  judgment. 
The  court  may,  also,  of  its  own  accord,  send 
the  jury  back  to  reconsider  their  verdict,  if  it 
appears  to  be  a  mistaken  one,  and  before  it  is 
received  and  recorded.  We  have  an  instance 
of  this  in  11  Hen.  IV.,  2,  pi.  3.  It  was  in  a 
case  of  a  writ  of  conspiracy  against  two,  and 
the  jury  found  one  guilty  and  the  other  not 
guilty  ;  and  Tirwit,  /.,  told  the  jurv  that 
their  verdict  was  contradictory,  and  that  if  one 
be  not  guilty,  the  other  was  not  guilty,  in  a 
charge  of  conspiracy  ;  and  that  they  had  bet- 
ter reconsider  their  verdict :  and  the  jury  were 
accordingly  taken  back,  and,  afterwards,  re- 
turned and  found  both  guilty.  This  case  was 
cited  and  approved  of  by  the  Court  of  C.  B. 
in  Freeman's  case,  in  Plowden. 

The  only  question  is,  whether  this  law  is 
applicable  to  the  trial  by  jury,  in  a  justice's 
court.  The  act  says,  that  "when  the  jurors 
have  agreed  on  their  verdict,  they  shall  deliver 
the  same  to  the  justice  in  the  same  court,  who 
is  thereby  required  to  give  judgment  there- 
upon." This  leaves  the  law  precisely  the  same 
as  before  ;  for  the  judgment  is  to  be  upon  the 
verdict  agreed  to  by  the  jury,  which  means 
their  final  and  definite  agreement ;  for  they 
have  the  same  right,  and  ought  to  have  the 
same  opportunity  to  correct  a  mistake,  or  to 
reconsider,  that  juries  have  in  other  courts, for 

240 


the  verdict  is  *equally  binding  upon  [*35 
their  consciences,  and  still  more  conclusive 
upon  the  parties. 

If  the  verdict  be  delivered  in  writing,  as  it 
was  here,  the  justice  had  a  right  to  permit  the 
verdict  to  be  taken  by  the  poll ;  and  the  jury 
had  a  right  to  vary  from  the  first  finding. 
They  had  a  right  to  retire  and  reconsider  ;  and 
all  that  the  justice  did,  in  this  case,  was  to  re- 
quest the  jury  to  reconsider  their  verdict. 
They  might  have  refused  to  reconsider,  and 
have  insisted  upon  adhering  to  their  first  ver- 
dict ;  but  they  consented  to  reconsider.  It 
was  their  voluntary  act,  and  one  which  they 
had  a  right  to  do.  There  was  nothing  then 
erroneous  in  the  conduct  of  the  justice.  The 
verdict  received  and  recorded  was  the  only 
one  to  be  regarded,  and  consequently  the  judg- 
ment below  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 8  Wend.,  447 ;  13  Wend.,  299 ;  16  Wend., 
569;  4N.  Y.,  550:  52  N.  Y.,440;  4Hun,730;  5  Park, 
140 ;  40  Super.,  385 ;  4  Bos.,  510;  123  Mass.,  267. 


M'INTYRE  v.  TRUMBULL. 

Sheriff  Liable  for  Ad  of  Deputy — Fees — Evidence. 

An  action  lies  ag-ainst  a  sheriff  for  the  act  of  his 
deputy  in  taking  more  fees,  on  levying  an  execu- 
tion, than  are  allowed  by  law ;  and  whether  the 
sheriff  recognized  the  act  of  his  deputy  or  not,  need 
not  be  shown. 

A  sheriff  is  answerable  riviliter  for  all  acta  of  his 
deputy  done  virtute  officii,  but  he  cannot  be  ren- 
dered liable  on  a  contract  between  the  plaintiff  and 
the  deputy,  by  which  the  latter  binds  himself  to 
acts  or  omissions  not  authorized  or  required  by  law. 
He  is  not  answerable  for  the  acts  of  his  deputy 
unless  they  are  performed  in  the  ordinary  line  of  his 
official  duty.  Gorham  v.  Gale,  7  Cowen,  739 ;  vide 
People  v.  Dunning,  1  Wendell,  16. 

Citations— 2  Bl.  Rep.,  832 ;  Doug.,  40;  2  T.  R.,  148. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Trumbull  sued  M'Intyre  before  a  justice. 
The  plaintiff  declared  that  Stebbins,  the  under- 
sheriff  of  M'Intyre,  had  taken  more  fees  of 
the  plaintiff,  for  collecting  money  on  an  exe- 
cution, than  he  was  by  law  entitled  to,  &c. 
The  def  endent  pleaded  the  general  issue.  The 
cause  was  tried  by  a  jury.  Two  witnesses 
were  sworn  for  the  plaintiff.  Verdict  for  the 
plaintiff,  for  $10.69. 

Mr.  Sedgwick  for  the  plaintiff  in  error. 

Mr.  Cody,  contra,  cited  6  Bac.  Abr.,  156  ; 
Doug.,  40  ;  3  Wils.,  399;  2  Term  Rep.,  148. 

Per  Curiam.  There  is  nothing  appearing 
upon  the  return  of  the  justice,  to  enable  the 
court  to  examine  the  *merits  of  this  [*36 
case ;  and  the  only  question  is,  whether,  in 
any  case,  an  action  will  lie  against  a  sheriff 
for  the  act  of  his  deputy,  in  taking  or  extort- 
ing more  fees  on  execution  than  are  allowed 
by  law.  On  this  point  the  law  is  too  well 
settled  to  be  now  questioned.  The  sheriff  is 
answerable  civiliter,  for  the  acts  of  his  deputies; 
and  it  is  no  objection  that  the  act  is  of  a 
criminal  nature,  for  which  the  deputy  might 
be  answerable  criminaliter.  Whether  it  was 
shown  that  the  sheriff  had  recognized  the  act 
of  his  deputy,  does  not  appear.  If  such  rec- 
ognition was  necessary  to  be  shown,  we  are 
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to  presume  it  was  done  in  this  case  ;  but  the 
better  opinion  is,  that  it  was  not  necessary. 
{Sanderson v.  Baker,  2B1.  Rep.,  832;  Acktcorth 
v.  Kempe,  Doug'  40;  Woodgate  v.  Knatchbull, 
2  Term  Rep.,  148.) 

Judgment  affirmed. 

Cited  in— 15  Wend.,  579 ;  2  N.  Y.,  484  ;  9  N.  Y.,  603 ; 
45  Barb.,  155;  3  Sand.,  583;  8  Leg.  Obs.,  188;  Abb. 
Adm.,  518 ;  3  Blatchf.,  323. 


SCOUTON  v.  ElSLORD. 

Promise  to  Pay  Debt  Discharged  under  Insolvent 
Act — Consideration  —  Conditional  Promise  — 
Proof. 

The  debt  of  a  person  discharged  under  the  Insolv- 
ent Act  is  due  in  conscience,  and  is  a  sufficient  con- 
sideration for  a  new  promise  to  pay  the  debt,  but  a 
promise  to  pay  the  debt  when  the  insolvent  should 
be  able  without  distressing  his  family,  is  a  condi- 
tional promise,  on  which  an  action  cannot  be  sus- 
tained, without  showing  that  the  defendant  was 
able  to  pay  without  distressing  his  family. 

Citations— Cowp.,  544;  2  H.  Bl.,  126:  3Esp.  If.  P., 
159 ;  4  Esp.,  N.  P.,  36. 

IN   ERROR,  on  certiorari  from  a  justice's 
court. 

Eislord  brought  an  action  of  assumpsit 
.against  Scouton,  before  the  justice.  The 
plaintiff  declared  on  a  note  of  hand  given  by 
the  defendant  to  the  plaintiff  on  the  14th  April, 
1806,  and  for  goods  sold,  &c.  The  defendant 
paid  into  court  25  cents  for  the  goods  sold,  &c., 
and  62  cents  for  the  costs  ;  and  as  to  the  note, 
he  pleaded  a  discharge  under  the  Insolvent 
Act.  The  plaintiff  (hen  proved  that  the  de- 
fendant promised  the  plaintiff  to  pay  him  the 
note,  ''provided  he  could  pay  him  without 
distressing  his  family  ;"  and  the  defendant 
also  said,  in  open  court,  that  he  would  pay 
the  note  when  he  was  able,  without  distressing 
his  family,  and  added,  that  he  would  pay  the 
plaintiff  honestly.  A  judgment  was  given  for 
the  plaintiff  on  the  note. 

37*]      *Mr.    Sedgwick    for  the    plaintiff  in 
error. 

Mr.  Cody,  contra. 

Per  Curium.  The  debt  of  an  insolvent  or 
bankrupt  is  due  in  conscience,  notwithstand- 
ing his  discharge.  He  may,  therefore,  revive 
the  old  debt  by  a  new  promise,  and  the  old 


debt  will  be  a  sufficient  consideration.  This 
was  so  declared  in  the  case  of  Trueman  v. 
Fenton(Cowp.,  544).  But  the  question  here 
is,  whether  this  was  anything  more  than  a 
conditional  promise,  and  whether  it  was  not 
incumbent  on  the  plaintiff  to  have  shown  that 
the  defendant  was  of  sufficient  ability  to  pay 
without  distressing  his  family.  It  has  been 
repeatedly  held,  and  seems  now  to  be  a  settled 
principle  (2  H.  Bl.,  126.,  Bedford  v.  Saunders; 
3  Esp.  N.  P.  Rep.,  and  159,  Cole  v.  Saxby  •  4 
Esp.  N.  P.  Rep.,  and  36,  Davies  v.  Smith), 
that  a  promise  to  pay  when  able,  a  debt  barred 
by  the  statute  of  limitations,  or  by  a  certificate 
under  the  bankrupt  law,  was  not  an  absolute 
but  a  conditional  promise,  and  it  lay  with  the 
plaintiff  to  prove  the  defendant  able.  This 
appears,  in  the  case  before  us,  to  have  been  a 
conditional  promise  ;  and  taken  together  and 
in  connection  what  the  defendant  was  proved 
to  have  said  before  the  suit  was  brought,  or 
what  he  is  stated  to  have  said  upon  the  trial, 
he  promised  to  pay  the  debt,  provided  only 
he  could  do  it  without  distress.  The  justice 
ought,  then,  to  have  required  proof  of  his 
ability  to  pay  ;  it  would  be  equally  illegal  and 
unjust  to  compel  the  defendant  to  pay  without 
such  proof. 

There  being  no  cause  of  action  shown  as  to 
the  promise  upon  the  note,  the  judgment  be- 
low ought  to  be  reversed. 

Judgment  reversed. 

Cited  in— 1  Cow.,  251 ;  3  Wend.,  347 ;  9  N.  Y.,  92 ; 
54  N.  Y.,  427. 


*RADCLIFF  ET  AL.  [*38 

THE  UNITED  INSURANCE  COMPANY. 
THE  SAME  t.  THE  SAME. 

Marine  Insurance — Blockade  Risk  Exempted — 
Loss  on  Account  of  Blockade  of  Port — Litibility 
of  Insurer — Notice  to  Neutral  of  Existence  of 
Blockade  Necessary —  What  Constitutes  Law- 
ful Blockade. 

A  vessel  and  cargo  were  insured  from  New  York 
to  St.  Lucar.  The  policies  contained  the  following 
clause  :  "The  insurers  take  no  risk  of  a  blockaded 
port;  but  if  turned  away  the  assured  to  be  at  liberty 
to  proceed  to  a  port  not  blockaded." 


NOTB.— Moral  ohliyat ion—  When  sufficient  rvnuid- 
eratiim  for  a  i»romi*e. 

A  mere  moral  obligation  alone  is  not  sufficient 
consideration  to  support  a  promise.  (Jeer  v.  Archer, 


cient  consideration  for  a  new  promise.  Lonsdnle  v. 
Brown.  4  Wash.  C.  C.,  86 ;  Womack  v.  Womack,  8 
Tex.,  397  ;  Jamison  v.  Ludlow,  3  La.  Ann..  492:  Mo- 
Kel  vey  v.  Tate,  3  Rich.  (S.  C.),  :«9  ;  Stebbins  v.  Craw- 


2  Barb  ,420;  Smith  v.  Ware,  13  Johns.,  257  ;  Khle  v.  !  ford  Co.,  92  Pa.  St.,  289. 
Judson,  24  Wend.,  97  ;  Ingraham  v.  Gilbert,  20  Barb..  [  A  in-online  to  pai/  a  dfM  roluntarilii  relecim-il  hj/  the 
151 :  Mills  v.  Wyman,  3  Pick..  207 ;  Loomis  v.  New-  creditor  is  not  binding.  Hale  v.  Kiw,  124  Mass.,  292 ; 
hall,  15  Pick.,  159;  Cook  v.  Bradley,  7  Conn.,  57;  Warren  v.  Whitney,  24  Me.,  5fll ;  Valentine  v.  Foster, 
Shepherd  v.  Young,  H  Gray .  152.  1  Met.,  520;  Montgomery  v.  Larapton,  3  Met.  (Ky.), 

That  the  English  doctrine  is  now  to  the  name  effect,  '  51»  ;  Snevlly  v.  Read,  9  Watte,  IWrt.     But  see  Willing 


•ee  a  review  of  the  authorities  in  1  Parsons  on  Con- 
tract*, 432  (t). 


v.  Peters,  UJS.  &  K.,  17 
Ax  to  uiiat  nromitw  in  mfticfeiit,  see  Pratt   v. 


It  has  been  naiil  that  an  exnre**  iiromint  can  on/)/  I  sell,  7  Ciiflh.,  4B2;  Yoxtheimer  v.  Kevser,  11  Pa.  St., 
revive  a  precedent  oood  eonnderatvm  which  might    305:  Hrown  v.  Collier,  8  Humph.,  5Hi. 
have  been  enforced  at  law  through  the  medium  of  an        See,  further,  on  general  subject,  Kllicott  v.  Peter- 

son,  4  Md.,  476  :  Stebbins  v.  Sherman,  1  Sundf  .,  510  ; 


promise,  had  it  not  tteen  HUSpend<Hl  by  some  ,           .,                               .                   ,                ., 

positive  rule  of  law.    Bee  authorities  above  Cited.  Cobb  v.  Cowdery,  40  Vt.,  25  ;  Muswer  v.    Ferguson, 

That  a  debt  dinchargetl  under  an  Owotivnf  net  is  55  PH.  St..  475;  Updike  v.  True,  13  N.  .1.  K<|.,  151. 

sufficient  consideration  for  a  new  promtee,  see  Ship-  An  to  imimtoe*  founded  on  jxwf  or  executed  con- 

pey  v.  Henderson,  14  Johns.,  178;  Erwin  v.  SHU  ml-  xid*  -ration*,   see    Oomttook   v.  Smith,  ]x>xt,  87.  and 

ere,  1  Cow.  ,249;  Maxim  v.  Morse.  8  Mass..  127:  Kat/  note. 
v.  Moore,  13  Md..  ft«6:  Fanners  v.  Flint,  17  Vt..  508; 
Turner  v.  Chrisinan.  20  Ohio  St..:  332:  Way  v.  Sperry, 
6Cii8h.238. 


NOTK.     Morkaitf—  H'/i/if    c»n*tUute*    •  ftumrrxion 


<  usli    238.  ;,,/  s/,,:-«i    \otife  to  neutral.     Williams  v.  Smith,  2 

A  delit  barred  by  the.  statute  of  limitations  or  bn    Cal.,  1;  V'os  v.  United  Ins.  Co.,  1  Cai.  CHS.,  vn. 

operation  of  law  not  affecting  the   right,  is  a  stiffl- 
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The  vessel  sailed  from  New  York,  the  23d  Decem- 
ber, 1807.  On  the  27th  January,  1808,  she  was  capt- 
ured by  a  British  armed  britf  off  Cape  St.  Mary's,  on 
the  coast  of  Portujral,  about  70  or  80  miles  from  St. 
Lucar,  and  about  2  leagues  from  the  shore :  and  was 
sent  to  Gibraltar,  and  condemned  in  the  Vice-Ad- 
miralty Court  there,  as  lawful  prize,  "for  having: 
violated  the  blockade  of  the  ports  of  Cadiz  and  St. 
Lucar,"&c. 

It  was  held  that  the  clause  in  the  policy  extended 
to  every  loss  happening:  by  reason  of  a  blockaded 
port,  whether  such  blockade  was  a  strictly  legul 
blockade  or  not ;  and  that  the  insurers  were  not 
liable. 

Notice,  either  actual  or  constructive,  of  the  exist- 
ence of  a  blockade,  is  requisite,  before  a  neutral 
can  be  deemed  in  deiicto,  or  to  have  violated  his 
neutral  duty. 

What  constitutes  a  lawful  blockade? 

There  was  a  blockade  in  fact  of  Cadiz  and  St. 
Lucar,  in  January,  February  and  March,  1806. 

It  seems  that  the  accidental  and  temporary  dis- 
persion of  a  blockading  squadron,  by  a  storm,  is 
not  asuspension  of  the  blockade,  provided  the  fleet 
uses  all  due  dilisrence  to  resume  its  station. 

Citations-l  Johns.,  Cas.,  337  ;  2  Johns.,  89;  3  Rob., 
Adm.,  328 ;  4  IiL,  80 ;  6  Id..  66  ;  Bynk.,  Quest.  J.  Pub., 
bk.  1,  ch.  11 ;  5  T.  R..  436;  1  Cranch,  38 ;  Journal  of 
Convention  Baltic  Powers,  Vol.  VII.,  186;  Id.,  art, 
4;  N.  A.  Reg-ister,  1801,  p.  126;  2  Johns.  Cas.,  475; 
Gro.,  torn.  1,  p.  87, 115, 116 ;  2  Cai.,  1. 

rpHESE  were  actions  on  two  open  policies 
J.  of  insurance  ;  one  on  the  vessel,  and  the 
other  the  cargo,  of  the  brig  called  the  William 
Tell,  dated  16th  December,  1807,  "at  and  from 
New  York  to  St.  Lucar. "  The  policies  contained 
the  following  written  clauses:  "Warranted 
American  property ;  proof  whereof,  if  re- 
quired, to  be  made  here  only.  In  case  of  capt- 
ure or  detention,  not  to  abandon  in  less  than 
six  months  after  advice  thereof  at  this  office, 
or  until  after  condemnation.  The  insurers 
take  no  risk  of  a  blockaded  port  ;  but  if 
turned  away,  the  assured  to  be  at  liberty  to 
proceed  to  a  port  not  blockaded  ;  but  not  to 
be  liable  to  loss  by  seizure  or  detention  at  the 
port  of  destination,  nor  in  consequence  of  the 
captain,  crew,  or  any  part  of  them,  being 
impressed  or  taken  out  of  the  vessel,  nor  for 
the  effect  of  the  embargo.  Also  warranted, 
that  the  importers  of  the  cargo  are  not  the  ex- 
porters." 

On  the  6th  July,  1808,  the  plaintiffs  aban- 
doned for  a  total  loss. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  6th  June,  1810,  before  Mr. Justice 
Yates.  No  objection  was  made  to  the  pre- 
liminary proofs. 

39*]  *The  deposition  of  Henry  Jakeways, 
the  master  of  the  William  Tell,  was  read  in 
evidence.  He  testified  at  follows  :  The  vessel 
sailed  on  the  voyage,  on  the  23d  December, 
1807.  with  a  cargo  of  provisions,  tobacco  and 
staves.  On  the  27th  January,  the  brig  was 
captured  by  the  British  armed  brig,  the 
Imogene,  off  St.  Mary's,  on  the  coast  of  Port- 
ugal, about  70  or  80  miles  from  St.  Lucar, 
and  about  two  leagues  from  the  shore.  Until 
the  capture,  the  brig  had  met  no  vessel  during 
her  voyage.  The  master  went  on  board  of  the 
Imogene  with  his  papers,  and  the  captain  of 
the  Imogene  declared  him  good  prize,  and  put 
three  of  the  crew  on  board  of  a  British  lugger, 
passing  for  Gibraltar,  and  the  prize  was  also 
put  under  charge  of  the  lugger,  to  go  to  the 
fleet  off  Cadiz,  for  convoy  to  Gibraltar.  At 
the  time  of  the  capture,  the  British  fleet  in- 
tended for  the  blockade  of  Cadiz,  was  from  90 
to  100  miles  off  ;  and  if  the  William  Tell  had 
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proceeded  to  St.  Lucar,  they  would  not  have 
approached  but  a  few  miles  nearer  the  squad- 
ron, as  the  same  was  then  blown  on  the  coast 
of  Barbary,  and  as  the  course  of  the  William 
Tell  to  St.  Lucar  would  have  been  nearly  east. 

The  William  Tell  joined  the  blockading 
squadron,  under  the  command  of  Admiral 
Purvis,  on  the  coast  of  Barbary,  about  9  leagues 
from  Cape  Spartel,  and  after  remaining  three 
or  four  days  with  the  fleet,  she  was  sent  to 
Gibraltar,  where  she  arrived  the  9th  February, 
1808  ;  and  after  performing  quarantine  for  10 
days,  the  brig  and  cargo  were  libeled  on  the 
22d  February,  and  on  the  7th  March,  were 
condemned  in  the  Vice-Admiralty  Court  at 
Gibraltar,  as  good  and  lawful  prize.  The  fol- 
lowing parts  of  the  captain's  deposition,  which 
were  read,  were  objected  to,  but  admitted  by 
the  judge. 

"That  on  the  trial  of  the  William  Tell  in 
the  Vice- Admiralty  Court,  the  king's  proctor 
read  a  letter  which  he  said  he  had  .received  a 
day  or  two  before  from  Admiral  Purvis,  in 
which  the  admiral  stated  his  opinion  that 
*neutral  vessels  bound  to  St.  Lucar  were  [*4O 
liable  to  capture,  and  it  ought  to  be  presumed 
that  they  intended  to  go  to  Cadiz,  or  words  to 
that  effect ;  ard  that  the  deponent  applied  for 
a  copy  of  the  said  letter,  which  was  refused." 
"That  before  his  vessel  was  condemned,  the 
deponent  was  present  in  the  Vice- Admiralty 
Court,  at  the  trial  of  the  brig  Calista  of  Boston, 
which,  it  was  proved  and  admitted,  sailed  from 
Alexandria  in  the  United  States,  for  St.  Lucar, 
and  had  there  disposed  of  her  cargo,  consist- 
ing chiefly  of  flour  and  tobacco,  and  taken  in  a 
return  cargo,  and  was  returning  to  Boston, 
when  she  was  captured,  in  January,  1808  ;  and 
that  the  brig  and  her  cargo  were  acquitted,  and 
restored  to  the  claimants,  about  three  or  four 
weeks  before  the  condemnation  of  the  William 
Tell.'' 

The  captain  further  deposed  that  at  the  time 
of  the  capture,  the  port  of  St.  Lucar  was  not 
considered  as  blockaded  in  fact ;  that,  as  he 
understood,  American  vessels,  freely  entered 
and  sailed  from  that  port ;  that  he  saw  or 
heard  of  no  blockading  force  before  St.  Lucar; 
and  he  was  informed,  and  always  understood, 
that  the  blockade  of  Cadiz  was  principally,  if 
not  wholly,  to  keep  in  and  watch  the  com- 
bined fleets  there.  That  the  place  of  ren- 
dezvous for  the  Imogene  was  at  Gibraltar  ; 
that  the  William  Tell  was  bound  to  St.  Lucar, 
and  to  no  other  port.  That  while  the  deponent 
was  at  Gibraltar,  he  read  a  proclamation,  is- 
sued by  the  Governor  of  Gibraltar,  dated  the 
10th  January,  1808,  giving  notice  that  the 
ports  of  Spain  were  blockaded,  from  Cadiz  to 
Carthagena  inclusive  ;  that  the  captain  of  the 
Imogene  told  him  that  he  captured  the  William 
Tell  under  the  orders  in  council  of  1805. 

The  deposition  of  Thomas  Holden,  mate  of 
the  William  Tell,  was  also  read  ;  which  con- 
tained substantially  the  same  facts  as  were 
stated  by  the  master.  He  stated  ' '  that  at  the 
time  of  the  capture  the  William  Tell  was  be- 
tween 90  and  100  miles  from  the  fleet  off  Cadiz; 
that  *if  they  had  proceeded  to  St.  Lucar,[*41 
they  would  have  approached  nearer  the  block- 
ading squadron  before  Cadiz  ;  but  how  near, 
or  what  distance  St.  Lucar  is  from  Cadiz,  he 
did  not  certainly  know;  that  the  deponent  and 
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three  seamen  proceeded  in  the  lugger,  in  com- 
pany with  the  William  Tell,  until  they  came 
up  with  the  fleet  off  Cadiz,  and  the  William 
Tell  was  there  put  in  charge  of  some  other  ves- 
sel ;  that  the  deponent  and  the  three  seamen 
went  in  the  lugger  for  Gibraltar,  and  soon 
after  met  with  a  violent  storm,  which  drove 
them  on  the  coast  of  Morocco  ;  that  a  number 
of  vessels  were  lost  in  the  storm,  and  that  the 
lugger  did  not  reach  Gibraltar  until  about  36 
days  after  the  capture  of  the  William  Tell ; 
that  he  did  not  see  or  hear  of  any  blockading 
squadron  before  St.  Lucar,  but  that  port  was 
understood  not  to  be  blockaded  ;  that  Ameri- 
can vessels  freely  entered  and  returned  from 
St.  Lucar,  and  among  others  the  ship  Con- 
necticut, which  sailed  from  New  York  a  few 
days  before  the  William  Tell. 

James  Lovett,  master  of  the  ship  Connecti- 
cut, was  produced  as  a  witness,  and  his  testi- 
mony, though  objected  to,  was  admitted.  He 
went  into  Cadiz  in  the  Connecticut,  in  Sep- 
tember, and  came  out  in  October,  1807, 
unmolested.  He  carried  in  a  cargo  of  pro- 
visions. He  saw  the  British  fleet  off  Cadiz 
when  he  went  in  ;  and  that  Cadiz  was 
considered  as  blockaded  when  he  went  in, 
while  he  was  there,  and  when  he  left 
it.  On  coming  out,  in  passing  through  the 
fleet,  he  was  boarded,  and  asked  what  cargo 
he  had  carried  in  ;  and  he  answered  that  he 
had  carried  in  provisions,  on  which  he  was  al- 
lowed to  proceed.  While  he  was  at  Cadiz,  a 
number  of  American  vessels  were  turned  away, 
and  several  others,  after  being  boarded,  were 
permitted  to  pass.  The  blockade  was  not  con- 
sidered as  excluding  all  commerce,  but  as  be- 
ing intended  only  to  prevent  the  French  and 
Spanish  fleets  from  being  supplied,  which  had 
returned  after  the  battle  of  Trafalgar.  That 
42*]  from  the  best  information, *he  was  satis- 
fied that  St.  Lucar  was  not  blockaded  at  the 
time,  nor  so  considered,  while  he  was  at  Cadiz; 
and  that  immediately  on  his  return  to  New 
York,  the  Connecticut  was  despatched  with  a 
cargo  of  provisions  from  St.  Lucar ;  that  St. 
Lucar  is  ten  leagues  from  Cadiz,  by  sea,  and 
about  six  leagues  by  land  ;  that  being  farther 
towards  the  head  of  the  bay,  it  is  more  diffi- 
cult to  blockade  than  Cadiz,  as  it  is  more 
dangerous  for  large  ships  in  winter  ;  and  when 
westerly  winds  prevail,  the  blockading  squad- 
ron is  obliged  to  keep  to  the  southward  for 
safety  ;  that  if  St.  Lucar  was  intended  to  be 
blockaded,  it  would  be  by  the  same  squadron 
which  invested  Cadiz.  During  all  the  time  he 
was  in  Cadiz,  he  saw  the  blockading  squadron 
but  twice  ;  he  thought  the  blockading  squad- 
ron would  not  take  cruising  ground  off  Cape 
St.  Mary's. 

Jabez  Lovett,  a  witness  for  the  defendants, 
testified  that  he  sailed  in  the  ship  Connecticut, 
**  master,  from  New  York,  on  the  22d  Decem- 
ber, 1H07,  for  St.  Lucar,  where  he  arrived  the 
4th  of  February,  1808  ;  that  he  kept  close  in 
shore  off  St.  Mary's,  and  so  continued,  that  be- 
ing the  direct  ana  usual  course  to  St.  Lucur. 
After  he  passed  Cape  St.  Mary's,  he  saw  two 
frigates  in  the  same  course.  "When  he  left 
New  York,  he  did  not  suppose  St.  Lucar  block- 
aded ;  but  on  his  arrival  he  found  that  both 
8t.  Lucar  and  Cadiz  were  considered  as  block- 
aded, and  were  so  considered  during  his  stay 
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there,  about  two  months  ;  that  he  was  told  that 
the  blockading  squadron  might  be  seen  almost 
every  day,  though  he  saw  it  but  twice.  When 
he  came  out  of  St.  Lucar,  he  saw  the  fleet  to 
the  southward  and  eastward,  and  supposed 
that  they  must  have  seen  him,  as  he  anchored 
in  sight  of  the  fleet,  in  a  secure  situation,  until 
night,  when  the  fleet  usually  keep  off  ;  he 
then  came  out,  the  night  being  dark,  and  the 
wind  favorable,  and  escaped  without  being 
seen.  That  he  took  the  bearings  of  the  fleet 
from  his  mast-head,  before  night,"  and  counted 
29  sail. 

*A  witness,  who  was  at  Cadiz  in  Janu-  [*43 
ary,  1808,  testified  that  it  was  there  universal- 
ly understood  that  both  St.  Lucar  and  Cadiz 
were  blockaded.  The  same  ships  which  in- 
vested Cadiz  would  be  employed  to  blockade 
St.  Lucar,  if  it  was  intended  to  be  blockaded. 
While  the  witness  was  at  Cadiz,  innocent  car- 
goes, not  provisions,  were  sometimes  allowed 
to  pass,  and  some  vessels  were  turned  off. 
Small  vessels  were  stationed  off  St.  Mary's, 
more  effectually  to  enforce  the  blockade  ;  and 
they  occasionally  cruised  to  St.  Mary's.  By 
keeping  close  to  the  shore,  it  was  easier  to  get 
into  SCLucar  than  into  Cadiz,  from  St. Mary's ; 
that  he  saw  a  gun-brig  off  St.  Mary's,  in 'Oc- 
tober or  November,  1807.  St.  Lucar  is  about 
15  miles  from  Cadiz,  and  cargoes  landed  there, 
are  conveyed  in  boats,  with  convoy,  to  Cadiz, 
which  was  a  reason  for  including  both  places 
in  the  blockade  ;  that  the  blockade  was  more 
strictly  enforced  in  January  and  February, 
1808. 

The  defendants  then  offered  in  evidence  a 
letter  dated  the  8th  January,  1808,  from  Mr. 
Canning  to  Mr.  Pinkney,  the  American  min- 
ister at  London,  which  letter  was  contained  in 
a  pamphlet  printed  at  Washington,  by  A.  &  G. 
Waite,  printers  to.  Congress  in  1808 ;  and 
which  was  entitled,  "  Message  from  the  Presi- 
dent of  the  United  States,  transmitting  copies 
of  all  acts,  decrees,  &c.,  relating  to  the  com- 
mercial rights  of  neutral  nations  since  1791,  in 
pursuance  of  a  resolution  of  the  House,  llth 
ultimo,  December  23d,  1808,  read,  and  ordered 
to  lie  on  the  table."  The  letter  and  pamphlet 
being  objected  to  were  rejected  by  the  judge. 

By  the  proceedings  of  the  Vice  Admiralty  Court 
at  Gibraltar,  it  appeared  that  the  William  Tell 
and  cargo  were  condemed  for  having  "violated 
the  blockade  of  the  ports  of  Cadiz  and  St. Lucar, 
after  the  public  notification  thereof  by  the 
orders  in  council  and  during  the  notorious  ex- 
istence of  the  same,  de  facto,  by  sailing  *to[*44 
the  port  of  St.  Lucar  with"  a  cargo  of  pro- 
visions," &c. 

The  judge  charged  the  jury  that  there  was 
not  an  actual  blockade  of  St.  Lucar  at  the 
time  the  William  Tell  was  captured,  as  the 
blockading  squadron  Appeared  to  IK-  blown  off 
toward  Cape  Spurtel,  and  that  the  rupture  by 
the  Imogene  was  wrongful,  and  a  peril  within 
the  policy.  That  admitting  that  there  was  an 
actual  blockade  of  St.  Lurar  at  the  time  of 
the  rapture ;  yet  as  the  vessel  ought  first  to 
have  been  turned  away  the  rapture  was  illegal, 
and  the  defendants  answerable  fort  hi-  loss,  not- 
withstanding the  clauso  in  the  policy  :  and  he 
directed  the  jury  to  find  for  the  plaintiffs  as 
for  a  total  loss  ;  "and  the  jury  found  a  verdict 
accordingly. 
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A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial  which,  by  agreement,  was 
argued  by  the  counsel  on  both  sides  upon  pa- 
per. But  the  points  discussed  are  so  fully 
considered  in  the  opinion  delivered  by  the 
court,  that  it  is  considered  unnecessary  to  state 
the  arguments,  which  were  voluminous. 

Messrs.  Hopkins  and  Emmet  for  the  plaint- 
iffs. 

Messrs.  Wells,  Hanson  and  Hoffman  for  the 
defendants. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

These  causes  were  argued  by  the  counsel 
upon  paper,  and  as  the  questions  which  they 
involve  are  interesting,  I  have  given  the  sub- 
ject a  very  particular  consideration. 

The  two  principal  questions  are,  1.  Was 
the  capture,  under  the  circumstances  that  at- 
tended il,  a  risk  within  the  policy,  admitting 
St.  Lucar  to  have  been  a  blockaded  port  ? 

2.  Was  St.  Lucar,  at  the  time  of  the  capture, 
a  blockaded  port  ? 

I  have  stated  the  points  in  this  order  ;  for  if 
the  first  question  be  determined  in  favor  of 
the  plaintiffs,  the  examination  of  the  second 
becomes  unnecessary. 

45*J  *1.  The  policy  contains  the  following 
clause,  viz  :  "  The  insurers  take  no  risk  of  a 
blockaded  port,  but  if  turned  away  the  as- 
sured to  be  at  liberty  to  proceed  to  a  port  not 
blockaded.'1  This  is  a  new  provision  in  the 
contract  which  has  never,  with  us,  received  a 
judicial  construction. 

The  judge,  at  the  trial,  told  the  jury,  that 
admitting  St.  Lucar  was  blockaded,  yet  inas- 
much as  the  vessel  ought  to  have  been  turned 
away,  the  capture  was  illegal,  and  the  under- 
writers were  answerable.  This  appears  to  me 
to  be  too  confined  a  construction  of  the  clause. 
If  it  applied  only  to  lawful  captures,  founded 
upon  an  actual  breach  or  an  attempt  to  break 
the  blockade,  it  would  be  a  provision  in  a 
great  degree  useless  ;  for  by  the  law  as  it  exists 
without  the  clause,  the  insurer  is  not  respon- 
sible for  a  loss  incurred  by  an  actual  breach  of 
neutral  duty  when  the  property  is  warranted 
neutral,  unless  the  breach  be  such  as  to  amount 
to  barratry  in  the  master.  The  words  ought 
to  be  taken  in  a  more  enlarged  sense,  if  the 
loss  happens  on  account  of  the  blockade  of  the 
port,  no  matter  by  what  means,  it  was  one  of 
the  risks  which  the  insurers  did  not  intend  to 
assume,  for  they  take  "  no  risk  of  a  block- 
aded port."  The  words  are  broad  enough  to 
include  this  case  ;  and  there  seems  to  be  no 
good  reason  why  we  should  not  give  them 
their  ordinary  and  popular  meaning,  especially 
when  that  meaning  coincides  with  the  gram- 
matical sense.  The  vessel  was  taken  and  con- 
demned as  and  for  a  breach  of  blockade.  Of 
this  fact  there  can  be  no  dispute.  The  sen- 
tence of  condemnation  is  explicit,  and  the  only 
question  which  can  be  made  is,  that  the  facts 
in  the  case  did  not  warrant  the  sentence.  But 
I  think  it  is  sufficient  for  the  defendants  to 
show  that  the  loss  arose  by  reason  of  the  block- 
ade, in  order  to  bring  the  case  within  the  ex- 
ception ;  and  that  under  this  special  stipula- 
tion, we  are  not  to  inquire  whether  the  bellig- 
erent was  strictly  justifiable  in  condemning  the 
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property  for  a  violation  of  the  blockade. '  It 
is  *sufticient,  as  between  these  parties,  [*4G 
that  the  loss  was  incurred  upon  that  account. 
If  the  insurer  is  to  take  "no  risk,"  he  must 
be  discharged  from  every  risk  arising  from  a 
blockaded  port.  Those  risks  may  be  numerous 
and  difficult  to  define,  of  which  the  risk  of  be- 
ing chargeable  with  a  constructive  notice  of 
the  blockade,  and  an  intent  to  evade  it,  is  per- 
haps not  the  least  material.  The  risk  may 
arise  from  illegal,  as  well  as  legal  captures, 
founded  on  the  fact  of  the  blockade.  Another 
risk  is  the  interruption  of  the  voyage  by  being 
turned  away  from  the  port ;  and  the  policy 
makes  special  provision  against  the  contin- 
gency of  this  risk  ;  and  for  that  reason  only 
was  this  particular  risk  mentioned  ;  it  does  not, 
therefore,  control  the  generality  of  the  preced- 
ing words.  General  words  are  to  be  under- 
stood in  a  general  sense,  if  there  be  nothing  in 
the  contract  which  shows  a  clear  intent  to 
limit  their  meaning. 

The  case  of  Ooix  v.  Knor,  (1  Johns.  Cas., 
337)  is  somewhat  analogous.  The  policy  there 
contained  a  special  clause  that  the  insurance 
was  to  be  "  against  all  risks  ;"  and  the  court 
gave  it  a  construction  as  broad  as  the  terms, 
and  extended  the  policy  to  all  losses  except 
such  only  as  might  arise  from  the  fraud  of  the 
insured.  Words  of  similar  import  ought  to 
receive  the  same  construction  when  they  are 
inserted  to  restrain  the  policy  for  the  benefit 
of  the  insurer,  as  when  they  are  inserted  to  en- 
large it  for  the  benefit  of  the  insured,  provided 
they  be  not  carried  so  far  in  the  former  case  as 
to  become  repugnant  to  any  valid  insurance. 
An  insurance  is  often  made  against  particular 
risks  by  name,  to  the  exclusion  of  all  others. 
We  have  an  instance  of  this  in  Robinson  v.  The 
Marine  Ins.  Co.  (2  Johns.  Rep. ,  89),  and  why 
should  a  policy,  excluding  all  risks  arising 
from  a  blockaded  port,  be  deemed  extraordi- 
nary ?  We  must  collect  the  sense  of  the 
parties  from  the  language  they  have  thought 
proper  to  use.  We  cannot  go  beyond  the  in- 
strument to  conjecture  their  motive  and  mean- 
ing. There  may,  however,  *be  very  [*47 
substantial  reasons  given  for  the  comprehen- 
sive extent  of  the  clause,  and  why  the  insurer 
would  not  take  upon  himself  the  arduous  task 
of  showing,  in  every  instance,  a  sufficient  cause 
for  the  capture.  The  breach  of  blockade  is 
often  a  complicated  fact,  and  it  involves  an  in- 
quiry into  the  knowledge  and  intent  of  the  of- 
fending party,  which  may  depend  upon  multifa- 
rious proof  and  a  critical  examination  of  all  the 
circumstances  attending  the  captured  vessel. 
From  what  appears  in  this  case  the  offense 
does  not  seem  to  have  been  made  out;  for  notice 
to  the  party  of  the  existence  of  the  blockade  by 
means  of  a  previous  notification  to  his  country, 
or  by  notice  to  the  individual,  either  actual  or 
constructive  seems  requisite,  before  the  neuter 
can  be  deemed  in  delicto*  This  principle  is 

1.— If  the  assured  do  any  act  which  increases  the 
risk  of  capture  and  detention  according-  to  the  com- 
mon practice  of  the  bellig/erent,  it  will  avoid  the 
policy;  it  is  not  necessary  that  the  act  done  would 
justify  condemnation  according'  to  the  law  of 
nations.  Livingston  et  al.  v.  Maryland  Ins.  Co.,  7 
Cranch,  506. 

2. — If  the  insurance  is  "  against  all  risks,  block- 
aded ports  and  Hispaniola  excepted,"  a  vessel  sail- 
ing ignorantly  for  a  blockaded  port,  is  covered  by 
the  policy.  Yeaton  v.  Fry,  5  Cranch,  335. 
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obviously  just,  and  it  is  constantly  recognized 
on  the  English  High  Court  of  Admiralty.  (3 
Rob.  Adm.,  328  ;  4  Rob.  Adm.,  80  ;  6  Rob. 
Adm.,  66.)  No  such  notice  is  shown  in  this  case 
and,  therefore,  judging  from  what  appears  be- 
fore us,  I  should  deem  the  capture  unlawful. 
I  am  aware,  however,  that  we  are  not  prepared 
to  judge  of  its  legality,  for  we  have  not  the 
evidence  before  us  upon  which  the  prize  court 
proceeded  ;  and  it  would  be  unjust  to  arraign 
the  sentence  without  being  possessed  of  the 
testimony.  If  the  knowledge  of  the  blockade 
was  brought  home  to  the  party,  the  condem 
nation  was  undoubtedly  correct ;  and  whether 
it  was  or  not,  could  only  be  determined  by  the 
evidence  at  the  trial,  which  consisted  of 
"  sundry  examinations,  taken  in  preparatory 
in  the  cause,  as  also  the  several  papers  and 
documents  found  on  board  the  brig  at  the  time 
of  the  capture,  and  delivered  into  the  registry 
upon  oath."  The  very  fact  of  being  caught,  as 
this  vessel  was  close  in  to  the  Portuguese  shore, 
and  avowedly  bound  to  St.  Lucar  was  ground, 
if  not  duly  explained,  from  which  to  infer  the 
intent  ;  especially  if  the  vessel  was  studious  to 
avoid  attention,  instead  of  going  up  to  the 
48*]  cruiser  to  inquire  as  to  the  condition  *of 
the  port.  The  destruction  of  papers  has  been 
held  to  be.  of  itself,  "  evidence  for  condemna- 
tion," by  the  ordinances  both  of  France  and 
of  the  United  States.  This  shows  from  what 
delicate  circumstances  an  inference  of  guilt 
may  be  drawn  ;  and  if  the  captain  knew  of  the 
blockade,  and  meant  to  evade  it,  he  had  ap- 
proximated sufficiently  towards  the  scene  of 
action  to  render  himself  responsible.  Si  in 
confiniis  hostumdeprehendantur,  prcesumuntur, 
hofitibus  adcehi.  Qua  enim  proxinM  loci*  obnei&w 
deprehenduntur,  non  alia,  ratione  publicantur, 
quam  quod  ex  facto  tacite  ad  hostein  commeandi 
proposttum  coUigatur.  (Bynk.  Quest.  J.  Pub., 
bk.  1,  ch.  11.) 

On  the  first  point,  then,  I  am  of  opinion  that 
the  charge  to  the  jury  was  incorrect. 

The  counsel  for  the  defendants  seem  to  ad- 
mit that  the  actual  existence  of  the  blockade 
must  be  made  out  affirmatively  by  them.  They 
are  correct  in  this  opinion  :  but  the  interest  of  j 
the  parties  to  the  policy  requires  that  the  clause 
in  question  should  be  liberally  construed,  as  to  | 
the  existence  of  a  blockade,  so  long  as  the  i 
blockade  was  not  a  mere  pretext,  and  the  loss  i 
actually  arose  by  reason  of  it.     If  the  vessel  \ 
had  been  turned   away   from   the  port  by  a 
cruiser,  on  the  allegation  of  an  existing  block-  ! 
ude,  and  had  been  obliged  to  go  to  another  ! 
port,  the  assured  would  not  have  deemed  it  \ 
just  to  have  been  held  to  very  great  strictness  i 
of  proof  in  making  out  the  existence  of  a  law- 
ful blockade.     The  parties  to  such  contracts  ' 
have  in  view  plain  matters  of  fact,  which  ad- 
dress themselves  to  the  senses,  and  affect  the 
voyage,  rather  than  difficult  inquiries  into  the 
lawfulness  of  the  causes  which  produce  the 
exercise  of  power.    What  combination  of  facts 
will  amount  to  a  naval  blockade,  has    been   a 
subject  of  much  dispute.     It  was  a  point  in  is- 
sue between  England  and  the  Baltic  confeder- 
acy.    The  parties  to  the  policy  did  not,  prob- 
ably, mean  to  involve  themselves   deeply    in 
this  inquiry.     A  blockade  upon  the  most  en- 
larged definition  which  has  been  allowed  by 
49*]  any  *of  the  authorities  upon  public  law, 
JOHNS.  REP.,  7. 


and  with  adequate  means  to  carry  it  into  exe- 
cution, would  produce,  as  to  the  contract  in 
question,  all  the  effects  and  all  the  mischief  of 
the  most  legitimate  blockade.  But  whatever 
definition  we  may  adopt,  as  being  within  the 
meaning  of  the  policy,  is  not  a  point  material 
in  this  case  ;  for  the  testimony  proves  the  ex- 
istence of  a  blockade  in  its  strictest  form.  I 
shall  now  proceed  to  examine  the  facts  with 

j  this  view. 

2.  The  jury  appear  to  have  concurred  in- 

!  stantly,  and  without  leaving  the  bar,  in  the 

:  opinion  of  the  judge,  that  the  blockade  of  St. 
Lucar  was  not  shown.  But  it  appears  to  me 

i  that  the  weight  of  evidence  was  decidedly  tne 
other  way  ;  and  that  it  preponderates  so 
strongly,  that  the  verdict,  for  that  cause 
alone,  ought  to  be  set  aside. 

The  sentence  of  condemnation  by  the 
Court  of  Vice- Admiralty  contains  the  express 
allegation  that  St.  Lucar  was  blockaded,  not 
nominally  but  de  facto;  and  the  vessel  and 
cargo  were  condemned  for  an  attempt  to  vio- 
late it.  This  sentence  will  be  acknowledged 
to  be  presumptive,  or  prima  facie  evidence  of 
the  fact,  and  it  stands  as  good  proof  until  that 
presumption  be  destroyed.  The  testimony 
delivered  at  the  trial  appears  to  me  to  con- 
firm it. 

Jabez  Lovett  entered  St.  Lucar,  on  the  4th 
of  February,  1808,  which  was  only  seven  or 
eight  days  after  the  capture  ;  and  a  fact  at- 
tending his  getting  in,  furnishes  some  light 
on  the  subject.  He  kept  close  in  shore  off 
Cape  St.  Mary  ;  and  after  he  had  passed  it,  he 
continued  so,  when  he  saw  two  frigates  in  the 
same  direction  with  himself,  and  he  then  al- 
tered his  course.  When  he  arrived  at  St.  Lu- 
car, he  found  that  both  that  port  and  Cadiz 
were  considered  to  be  blockaded  ;  and  so  con- 
tinued to  be  considered  for  the  two  months 
that  he  staid  there ;  and  he  was  told  that  the 
blockading  squadron  might  be  seen  almost 
every  day.  When  he  came  out  he  saw  the  fleet 
of  29  sail  to  the  southward,  and  he  escaped  in 
the  *night  unnoticed.  No  proof  can  be  [*5O 
stronger  than  this  of  a  blockade,  in  fact. during 
the  months  of  February  and  March,  1808,  and 
it  is  carried  back,  in  point  of  time,  to  within  a 
few  days  of  the  capture.  Who  can  know  more 
certainly  of  the  truth  of  the  blockade  than  the 
inhabitants  of  the  port  who  are  the  victims  of 
it?  Richard  Bailey  was  at  Cadiz,  during  the 
month  of  January,  1808,  and  only  15  miles 
from  St.  Lucar,  and  he  says  it  was  thru  uni- 
versally understood  that  both  Cadiz  and  St. 
Lucar  were  blockaded,  and  that  tin- same  ships 
which  blockaded  Cadiz  would  he  employed  to 
blockade  St.  Lucar,  if  intended  to  be  block- 
aded ;  that  small  vessels  were  stationed  off  St. 
Mary's  more  effectually  to  enforce  the  bltck- 
ade,  and  the  cruising  of  small  vessels  occa- 
sionally extended  there.  That  the  blockade 
was  more  strictly  enforced  in  the  months  of 
January,  February,  and  March,  1HOS,  and  that 
the  reason  of  including  St.  Lucar  in  the  block- 
ade was,  that  cargoes  landed  there  were  con- 
veyed in  boats,  alone  the  shore,  to  Ctuiix. 

These  two  witnesses,  being  upon  the  spot, 
spoke  from  what  they  saw,  and  from  what  was 
known  at  the  places  in  vested.  Their  testimony, 
therefore,  is  much  stronger,  and  will  weigh 
more  in  the  scale  of  evidence,  than  that  of 

245 


50 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1810 


many  witnesses  not  present,  and  who  testify 
only  to  a  distant  hearsay. 

The  letter  of  Mr.  Canning  to  Mr.  Pinkney, 
of  the  eighth  of  January,  1808,  would  have 
still  further  corroborated  the  proof  of  the 
blockade,  as  it  was  decisive  evidence  of  the 
intention  of  the  English  government  to  include 
St.  Lucar  in  the  blockade  of  Cadiz,  and  to 
carry  the  blockade,  at  the  entrances  of 
those  ports,  into  "the  most  rigorous"  effect. 
This  letter,  I  think,  ought  to  have  been  admit- 
ted in  evidence.  It  appears  to  have  been 
printed  at  the  city  of  Washington,  by  persons 
whom  the  defendants  offered  to  show  were 
printers  to  Congress,  and  to  have  composed 
part  of  a  set  of  public  documents  transmitted 
to  Congress,  by  the  President  of  the  United 
51*]  States.  *A  greater  strictness  of  proof,  in 
respect  to  such  public  matters  of  state,  and 
when  they  are  introduced  collaterally,  and  not 
as  matter  of  fact  in  issue,  would  be  inconven- 
ient, and  it  is  not  now,  in  practice,  required. 
Thus  in  the  case  of  The  King  v.  Holt  (5  Term 
Rep.,  436)  the  K.  B.  held  that  the  London  Ga- 
zette was  prima  facie  evidence  of  matters  of 
state  ;  and  in  Talbot  v.  Seaman  (I  Cranch,  38) 
a  French  decree  was  allowed  by  the  Supreme 
Court  of  the  United  States  to  be  read,  upon  no 
higher  proof  than  that  which  attended  the  let- 
ter in  question. 

To  prove  the  non-existence  of  the  blockade, 
the  plaintiffs  relied  on  the  depositions  of  the 
captain  and  mate  of  the  captured  vessel.  The 
captain  states  that  when  he  was  taken  off 
Cape  St.  Mary,  and  within  two  leagues  of  the 
shore,  the  English  fleet,  intended  for  the 
blockade  of  Cadiz,  was  blown  off,  and  was 
upon  the  coast  of  Barbary,  at  the  distance  of 
90  or  100  miles  from  Cape  St.  Mary.  How  he 
discovered  that  fact  does  not  appear,  other- 
wise than  by  the  assertion  that  when  he  joined 
the  fleet  in  his  captured  brig,  he  found  it 
there ;  but  he  does  not  tell  us  of  the  precise 
time  at  which  he  joined  it,  nor  of  the  date  of 
the  storm  which  blew  off  the  squadron,  nor 
whether  the  whole  fleet  was  carried  off,  so  as 
to  leave  no  cruisers  behind.  The  fact  of  the 
dispersion  of  the  fleet  could  not  have  been 
known  to  the  Imogene  at  the  time  of  the  capt- 
ure ;  for  he  says  that  the  prize  was  directed  to 
the  fleet  "off  Cadiz."  If  this  momentary  dis- 
persion of  the  fleet,  by  a  storm,  is  to  be  relied 
upon,  as  a  suspension  of  the  blockade,  the 
captain  ought  not  to  have  reposed  on  a  general 
assertion,  but  he  ought  to  have  set  forth  dates, 
and  all  the  circumstances,  with  the  utmost 
precision.  The  deposition,  as  it  stands,  is  to 
be  read  with  jealous  eyes ;  for,  as  was  ob- 
served on  another  occasion,  "masters  have  a 
direct  interest  to  raise  a  blockade  as  soon  as 
possible  ;  therefore,  their  affidavits  come  with 
a  dead  weight  about  them,  that  very  much 
52*]  *sinks  their  credit."  The  deposition  of 
the  mate  directly  contradicts  the  fact  of  the 
dispersion  of  the  fleet,  for  he  says  that  he  went 
in  the  lugger,  in  company  with  the  William 
Tell,  until  they  came  up  with  the  fleet,  "before 
Cadiz  ;"  and  that  the  William  Tell  was  then 
put  in  charge  of  some  other  vessel,  and  he 
"proceeded  with  the  lugger  for  Gibraltar  ;  and 
that  soon  thereafter  they  were  overtaken  by  a 
violent  storm,  which  drove  them  upon  the 
coast  of  Morocco,  in  Africa."  Both  he  and 
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the  captain  say  that  they  did  not  know  or 
hear  of  the  blockade  of  St.  Lucar.  But  as  this 
is  mere  negative  proof,  and  founded  on  hear- 
say abroad,  it  cannot  be  entitled  to  any  con- 
sideration, in  opposition  to  positive"  evi- 
dence of  the  blockade  furnished  by  witnesses 
on  the  spot.  And  to  show  what  little  weight 
is  due  to  such  loose  reports,  the  mate  has  in- 
cautiously mentioned,  as  an  instance  of  the 
freedom  of  the  port  of  St.  Lucar  from  block- 
ade, the  very  case  of  the  Connecticut,  which 
Captain  Lovett  commanded,  and  which,  as  we 
have  seen,  got  in  by  chance,  and  at  imminent 
hazard,  on  the  4th  of  February,  1808,  and  after- 
wards escaped  from  the  port  in  the  night,  when 
a  fleet  of  29  sail  were  to  be  seen  from  the  har- 
bor. 

This  is  all  the  material  testimony  on  the 
question  of  the  blockade ;  and,  in  my  judg- 
ment, it  establishes  the  fact  beyond  contro- 
versy. 

That  the  naval  force  employed  was  compe- 
tent, both  from  its  amount  and  situation,  to 
create  the  blockade  of  St.  Lucar,  cannot  well 
be  doubted,  even  if  we  resort  to  the  most  fa- 
vorable definitions  of  a  blockaded  port.  There 
was,  at  one  time,  twenty-nine  sail  counted. 
The  squadron  was  in  daily  sight  of  the  port. 
It  had  no  other  fleet  within  its  inclosure  to 
contend  with,  but  the  feeble  remains  of  the 
action  of  Trafalgar.  It  had  frigates  and 
smaller  vessels  cruising  quite  up  to  the  Cape  of 
St.  Mary ;  and  every  witness  who  speaks  on 
the  subject,  proves,  by  the  facts  which  he  de- 
tails, that  it  must  have  *been,  at  all  [*53 
times,  hazardous  to  enter,  against  the  consent 
of  the  blockading  squadron.  The  only  thing 
required  by  the  convention  of  the  Baltic 
powers,  in  the  year  1780,  to  constitute  a  block- 
aded port,  was  that  there  should  actually  be  a 
number  of  enemy's  ships  stationed  near 
enough  to  make  an  entry  evidently  dangerous  ; 
and  the  definition  in  the  ordinance  of  Con- 
gress, in  the  year  1781,  is  to  the  same  effect. 
And  it  is  worthy  of  observation,  that  this  or- 
dinance makes  it  lawful  to  take  and  condemn 
all  vessels  of  all  nations  "  destined  to  any  such 
port,"  without  saying  anything  of  notice  or 
proximity.  (Journals,  Vol.  VII.,  186.)  In  the 
subsequent  convention  of  the  Baltic  powers,  in 
the  year  1800,  and  which  was  signed  by  Russia 
and  Sweden,  in  December  of  that  year,  the 
definition  is  to  the  same  purpose.  It  is  "  where 
the  disposition  and  number  of  the  ships  shall 
be  such  as  to  render  it  apparently  hazardous  to 
enter."  When  this  is  the  case,  they  admit  (art. 
4)  an  entry  without  notice,  to  be  equal,  in 
point  of  violation  of  neutrality,  to  an  attempt 
to  enter  by  force  or  artifice,  after  notice.  (N. 
A.  Register,  for  1801,  tit,  Public  Papers,  126.) 
I  have  the  more  readily  alluded  to  these  de- 
scriptions of  a  naval  blockade,  because  the 
same  definition  was  incorporated  into  the  con- 
vention between  Great  Britain  and  Russia,  in 
1801,  and  the  principle  of  that  treaty  has  been 
declared  by  the  Court  of  Errors,  in  the  case  of 
Vos  &  Grates  v.  The  United  Ins.  Co.  (2  Johns. 
Cas.,  475),  to  merit  "high  respect  from  all 
neutral  powers."  I  ought,  however,  to  observe 
that  the  doctrine  of  blockade,  as  uniformly 
laid  down  by  Sir  William  Scott,  though  ac- 
companied, as  it  ought  to  be,  with  extreme 
sharp-sightedness  as  to  cases  of  fraud,  is  much 
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more  just  and  liberal  than  the  precedents 
which  I  have  cited.  Not  one  of  those  efforts  to 
define  or  to  check  the  abuse  of  the  right  of 
blockade,  speak  of  the  necessity  of  any  previ- 
ous notice.  They  seem  to  charge  the  neutral 
54*]  with  constructive  knowledge  *of  his 
duty  and  of  his  fault,  arising  out  of  the  very 
existence  of  the  blockade  ;  and,  upon  their 
principles,  the  William  Tell  must  have  been 
rightfully  condemned. 

But  if  the  fact  of  the  dispersion  of  the  fleet 
by  a  storm  had  even  been  made  out  (and  this  is 
the  main  circumstance  on  which  the  plaintiffs 
rely),  it  would  not  have  altered  the  case.  Such 
an  accidental  removal  of  the  fleet  does  not  sus- 
pend the  blockade,  provided  the  fleet  uses  all 
due  diligence  to  reassume  its  station.  That 
such  was  the  case  here,  cannot  be  doubted  ; 
for  on  the  4th  of  February,  when  Captain 
Lovett  entered  St.  Lucar,  he  found  two  frig- 
ates on  his  track,  and  the  port  was  then  con- 
sidered as  blockaded,  and  the  fleet  was  to  be 
seen  daily.  If  the  neutral  arrives  before  the 
port,  when  the  blockading  squadron  is  driven 
off,  and  he  is  ignorant  of  the  cause  of  the  re- 
moval of  the  force,  he  is  not  answerable  for  a 
breach  of  the  blockade.  I  have  no  doubt  of 
the  solidity  and  justness  of  this  principle.  But 
if  he  knows,  or  is  fairly  chargeable  with  no- 
tice of  the  cause  of  the  absence  of  the  fleet, 
and  that  cause  be  an  accidental  dispersion  by 
winds  or  storms,  an  attempt  to  take  this  op- 
portunity to  enter  and  to  carry  provisions  to 
the  besieged,  would  be  a  fraud  upon  bellig- 
erent rights,  and  a  breach  of  blockade.  It 
would  be  taking  an  unjustifiable  part  in  the 
contest,  which  no  candid  neutral,  bound  to 
good  faith,  would  advise,  and  which  no  bellig- 
erent power  would  tolerate.  Though  ignorance 
of  the  cause  of  the  removal  of  the  investing 
force  will  excuse  the  neutral,  yet  the  blockade 
is  still  recognized  by  the  law  of  nations  as  ex- 
isting. This  is  said  to  be  so  laid  down  by  all 
the  writers  who  treat  on  the  subject.  Hubner, 
who  carried  as  far  as  any  writer  the  extension 
of  neutral  claims,  admits  that  the  belligerent 
may  use  the  most  rigorous  rights  of  war 
towards  those  who  act  with  ill  faith  relative  to 
besieged  places ;  he  says  that  this  ill  faith 
55*]  must  always  exist  in  the  *caseof  neutral 
vessels  approaching  a  blockaded  port  ;  and  he  t 
mentions,  with  apparent  approbation,  the  case  ; 
cited  by  Grotius  from  Plutarch,  of  the  execu-  j 
tion  of  the  master  of  a  vessel,  who  was  taken 
carrying  provisions  to  Athens,  which  was  at  j 
that  time  besieged.  (I)e  la  saisie  des  batimens 
neutres,  torn.  1,  p.  87,  115,  116.)  If  a  storm 
drives  a  neutral,  in  spite  of  himself,  within  tilt- 
confines  of  a  blockaded  port,  he  is  excusable,  j 
and  would  not  be  subject  to  forfeiture  ;  and  is 
it  not  just  that  the  same  physical  necessity, 
which  would  excuse  the  one,  should  not  ope- 
rate to  the  prejudice  of  the  other  ?  Here  the 
belligerent  might  say,  Ilanf  tfniam  dtiinu*  jx-ti- 
mu»ffiif  ririxxitn. 

The  case  of  Willwm*  v.  Smith  (2  C'aines,  1), 
does  in  no  respect  deny  or  contradict  this  prin- 
ciple. The  general  language  there  used  was 
applicable  only,  and  HO  intended,  to  the  fact 
before  the  court,  of  a  blockade  raised  "  in 
consequence  of  a  naval  expedition."  Nothing 
was  said  by  the  court  of  the  suspension  of  a 
blockade  by  a  storm.  The  facts  did  not  call  for 
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an  opinion,  or  direct  the  attention  of  the  court 
to  that  point ;  and  the  distinguished  counsel1 
who  took  the  lead  for  the  plaintiff  in  that 
cause,  admitted,  upon  the  argument,  that  if 
the  position  was  abandoned  by  stress  of 
weather,  and  there  was  a  continual  endeavor  to 
return,  the  blockade  was  to  be  considered  as 
existing  in  full  force.  This  opinion  I  am  free 
to  cite  as  a  great  authority,  for  the  author  of 
it  was  a  profound  jurist,  and  as  honest  and 
able  a  statesman  as  any  country  ever  pro- 
duced ;  and  I  well  recollect  that  he  contended, 
on  that  occasion,  for  the  value  of  neutral 
rights,  and  for  just  limits  to  the  pretensions  of 
blockade,  with  such  solidity  of  argument,  such 
comprehension  of  principle,  and  such  persua- 
sive eloquence,  as  to  command  the  tribute  of 
admiration  which  was  so  uniformly  due  to  his 
exalted  endowments.  In  the  case  of  *  Von  [*56 
&  Grave*  v.  The  United  Ing.  Co. ,  already  men- 
tioned, the  same  point  was  incidentally  noticed 
in  the  Court  for  the  Correction  of  Errors  ;  but 
the  court  observed,  "  that  it  was  unnecessary 
to  give  an  opinion  on  the  case  of  an  actual  at- 
tempt to  enter  a  port  during  the  interruption 
of  the  blockade,  by  reason  of  the  blockading 
squadron  being  blown  off."  This  express  res- 
ervation in  the  opinion  of  the  court  shows,  at 
least,  that  the  point  was  not  deemed  clear  in 
favor  of  the  neutral  pretension,  if  any  such 
pretension  was  ever  seriously  asserted.  And  I 
am  persuaded  that  that  high  court  of  judica- 
ture (had  its  opinion  been  required)  would  not 
have  laid  down  so  lax  a  rule  of  moral  conduct, 
as  to  justify  a  neutral  in  knowingly  availing 
himself  of  the  accidental  dispersion  of  a 
blockading  squadron  by  a  tempest,  to  carry 
succor  to  a  besieged  port.2 
*The  blockade  being  established,  the  [*57 

1.— The  late  General  Hamilton. 

2.— The  following  extract  of  a  letter  from  Mr.Mar- 
shall,  Secretary  of  State  (now  Chief  Justice  of  the 
Supreme  Court  of  the  United  States),  to  Mr.  King-, 
the  American  minister  at  London,  dated  September 
30.  17SH),  shows  the  opinion  of  our  government  on 
this  subject : 

"  The  riirh  t  to  confiscate  vessels  bound  to  a  block- 
aded port,  has  been  unreasonably  extended  to  cases 
not  coming  within  the  rule,  as  heretofore  adopted. 

"On  principle  it  mig-ht  well  be  questioned 
whether  this  rule  can  be  applied  to  a  place  not  com- 
pletely invested  by  land  as  well  as  iiy  sea.  If  we 
examine  the  principle  on  which  is  founded  the  rig-lit 
to  intercept  and  confiscate  supplies  designed  for  a 
blockaded  town,  it  will  t>e  difficult  to  resist  the  con- 
viction that  its  extension  to  towns  invested  by  sea 
only,  is  an  unjustifiable  encroachment  on  the  rights 
of  neutrals.  Hut  it  is  not  of  this  departure,  which 
has  received  unction  from  practice,  that  we  mean 
to  complain.  It  is,  that  ports,  not  effectually  block- 
aded by  a  force  capable  of  completely  Investing 
them,  have  yet  been  declared  in  a  state  of  blockade, 
and  vessels  attempting-  to  enter  therein  have  been 
seized,  and  on  that  account  confiscated. 

"  This  is  a  relaxation  proceedlnK  directly  from  the 
government,  and  which  may  be  carried,  if  not  re- 
sisted, to  a  very  injurious  extent.  Our  merchants 
have  greatly  complained  of  it,  with  rcs|>cct  to  Cadiz 
and  the  ports  of  Holland. 

"  If  the  effectiveness  of  the  blockade  be  dispensed 
with,  then  every  port  of  all  the  belligerent  powers 
may.  at  all  times,  lx- declared  in  that  state,  mid  the 
commerce  of  neutrals  l>e  thereby  subJifted  to  uni- 
versal capture.  Hut  if  this  principle  l>e  strictly  ad- 
hered to,  the  capacity  '<>  blockade  will  be  limited  by 
the  naval  force  of  the  belligerent,  and  of  eonse- 
i|iienee,  the  mischief  to  neutral  commerce  cannot 
be  very  extensive.  It  Is,  therefore,  of  the  lust  Im- 
portance to  neutrals  that  this  principle  In-  main- 
tained unimpaired. 

"  I  olwervc  that  you  have  pressed  this  reasoning 
on  the  lint  i-Oi  minister,  who  replies  that  an  occa- 
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verdict  in  each  cause  is,  in  every  point  of 
view,  against  law  and  evidence,  and  ought  to 
be  set  aside  and  a  new  trial  awarded,  with 
costs  to  abide  the  event  of  the  suit 

New  trial  granted.1 

Reversed— 9  Johns.,  377. 

Cited  in— Blatchf .  Prize,  134, 135. 
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THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance — Certain  Risks  Excepted— 
Construction — Capture  and  Sale — Total  Loss 
— Liability  of  Insurer — Measure  of  Damages. 

A  vessel  was  insured  from  New  York,  until  she 
safely  arrived  at  Nantz.  The  policy  contained  the 
following  clause :  "  Warranted  not  to  abandon  in 
case  of  capture  or  detention,  until  six  months  after 
advice  thereof,  or  until  condemnation;  also,  free 
from  seizure  or  detention  in  port,  and  not  to  aban- 
don in  consequence  of  being  turned  away,  or  for 
having  been  carried  into  any  British  port,'  &c. 

The  ship  sailed  from  New  York  the  24th  Decem- 
ber, 1808,  and  during  the  voyage  was  visited  by  two 
British  cruisers,  who  indorsed  her  register,  forbid- 
ding her  to  enter  any  port  of  France,  &c. 

Having  met  with  a  gale  of  wind,  and  being  near 
Belle-Isle,  she  went  there  for  a  pilot,  and  was  chased 
by  a  British  cruiser,  under  the  lee  of  the  island  ;  and 
having  taken  in  a  pilot,  she  lay  to,  about  an  hour, 
about  a  league  from  shore,  and  distant  about  30 
miles  from  Nantz,  the  fog  being  so  thick  that  the 
ship  could  not  safely  proceed  ;  and  while  in  this  sit- 
uation, about  a  league  and  a  half  from  the  princi- 
pal fort,  and  nearly  in  reach  of  cannon  shot,  the 
ship  was  taken  possession  of  by  a  French  armed 
boat,  and  carried  in  under  the  guns  of  the  fort,  and 
there  claimed  as  a  prize  ;  and  was  afterwards  con- 
demned, under  the  Milan  decree  of  the  17th  Decem- 
ber, 1808,  for  having  been  visited  by  a  British 
cruiser. 

It  was  held  that  this  was  not  a  seizure  or  detention 
in  port,  within  the  meaning  of  the  clause  in  the  pol- 
icy, and  that  the  insured  were  entitled  to  recover 
for  a  total  loss,  and  also  for  the  expenses  of  the 
captain,  in  endeavoring  to  obtain  the  release  and 
restoration  of  the  ship ;  which  included  wages  of 
the  captain,  from  the  time  he  left  the  ship,  until  his 
arrival  at  New  York  ;  his  passage  money,  with  com- 
missions and  interest;  but  the  insurer  on  the  ship  is 
not  liable  for  any  expense  specifically  and  exclu- 
sively for  the  benefit  of  the  cargo,  nor  for  any  sum 
per  diem,  agreed  by  the  owner  to  be  allowed  the  cap- 
tain while  in  port. 

The  insured  may  recover  above  the  sum  insured. 

1.— These  causes  were  tried  a  second  time  on  the 
21st  December,  1811.  with  the  advantage  of  some  ad- 
ditional evidence,  at  the  sittings  in  New  York, 
before  Mr.  Justice  Van  Ness,  when  the  jury  again 
found  for  the  plaintiff,  on  the  ground  that  St.  Lucar 
was  not  blockaded.  The  learned  judge  having  in- 
structed them  that,  if  they  doubted  in  regard  to 
that  fact,  their  verdict  should  be  against  the  com- 
pany. New  trials  were  again  awarded  on  the  ground 
that  the  verdict  was  against  evidence,  and  of  a  mis- 
direction. Vide  9  Johns.  Rep.,  277. 

sional  absence  of  a  fleet  from  a  blockaded  port 
ought  not  to  change  the  state  of  the  place. 

'^Whatever  force  this  observation  may  be  entitled 
to.  where  that  occasional  absence  has  been  produced 
by  accident,  as  a  storm,  which  for  a  moment  blows 
off  the  fleet,  and  forces  it  from  its  station,  which 
station  it  immediately  resumes ;  I  am  persuaded 


for  the  expenses  of  labor  and  travel  for  the  defense 
and  recovery  of  the  property  insured  •  and  where 
expenses  are  incurred  for  the  recovery  of  the  ship, 
the  insured  may  recover  the  whole  amount  against 
the  insurer  on  the  ship,  though  the  freight  and 
cargo  should  be  incidentally  benefited,  and  ought  to 
contribute  in  proportion ;  leaving  the  insurer  on  the 
ship  to  recover,  if  he  can,  of  the  owners  or  insurers 
of  freight  and  cargo,  for  their  contributory  shares. 

Citations-1  Cai.,  215,  284,  450;  1  Johns.,  412; 
Pothier  Ass'n.,  No.  52.  164. 

THIS  was  a  policy  of  insurance  on  the  ship 
Two  Marys,  "at  and  from  New  York, 
until  she  should  be  safely  arrived  at  Nantz." 
At  the  foot  of  the  policy,  which  was  dated 
December  10th,  1807,  there  was  the  following 
written  clause  :  "  Warranted  by  the  assured 
American  property  (proof  whereof  to  be  re- 
quired here  only),  and  not  to  abandon,  in  case 
of  capture  or  detention,  until  six  months  after 
advice  thereof  is  received  at  this  office,  or 
until  after  condemnation ;  also  free  from 
seizure  or  detention  in  port,  and  not  to  aban- 
don in  consequence  of  being  turned  away,  for 
having  been  carried  into  any  British  port,  or 
going  into  any  British  *port,  from  any  [*58 
other  cause.  If  turned  away,  leave  given  to  go 
to  another  port  not  blockaded."  The  ship  was 
valued  at  $10,000. 

The  cause  was  tried  at  the  June  sittings, 
1810,  before  Mr.  Justice  Yates.  The  prelimi- 
nary proofs  were  admitted;  and  a  verdict  was 
taken  for  the  plaintiff,  bv  consent,  for  $15,000, 
subject  to  the  opinion  of  the  court,  on  the  fol- 
lowing case,  with  liberty  to  either  party  to 
turn  the  same  into  a  special  verdict. 

The  ship  sailed  from  New  York  the  25th 
December,  1807.  On  the  10th  January,  1808, 
she  was  visited  by  two  British  ships  of  war, 
who  indorsed  her  register,  forbidding  her  to 
proceed  to  any  port  in  France,  or  under  its  de- 
pendencies. After  meeting  with  a  heavy  gale 
of  wind,  and  cutting  away  some  spars,  she 
made  for  Belle-Isle,  in  order  to  take  in  a  pilot, 
and  was  again  boarded  by  an  English  schoon- 
er, but  not  showing  her  papers,  the  ship  was 
permitted  to  proceed,  and  arrived  off  the  shore 
of  Belle-Isle,  the  29th  January,  and  took  in  a 
pilot,  being  about  a  league  and  a  half 
from  the  principal  fort.  The  ship  being  about 
30  miles  from  Nantz,  and  the  weather  thick, 
so  that  she  could  not  proceed,  she  lay  to  under 
'  the  protection  of  the  grand  fort,  for  fear  of 
being^  boarded  again  by  English  cruisers,  hav- 
ing been  chased  by  them,  and  two  cruisers 
were  laying  to,  off  each  end  of  the  island.  The 
ship  lay  to,  for  about  an  hour,  almost  within 
reach  of  *cannon  shot,  when  she  was  [*59 
boarded  by  an  armed  boat  from  the  port  of 
Belle-Isle,  the  officer  of  which  being  informed 
that  the  ship  had  been  visited  by  the  English, 

that  where  a  part  of  the  fleet  is  applied,  though  only 
for  a  time,  to  other  objects,  or  comes  into  port,  the 
very  principle  requiring  an  effective  blockade, 
which  is  that  the  mischief  can  then  only  be  co-ex- 
tensive with  the  naval  force  of  the  belligerent,  re- 
quires, that  during  such  temporary  absence,  the 
commerce  of  neutrals  to  the  place  should  be  free-" 


NOTE.— Marine  insurance— General  average  loss — 
Right  of  ac turn  against  insurer—Unnecessary  to  first 
pursue  remedy  against  contributors. 

The  weight  of  authority  favors  the  doctrine  that 
the  insured  may,  in  case  of  general  average  loss, 
claim  of  the  insured  the  whole  loss  without  first  ad- 
justing with  the  other  contributors.  The  claim  for 
contribution  in  such  case  being  transferred  to 
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the  insurer.  See  Maggrath  v.  Church,  1  Cai.,  196, 
215;  Greely  v.  Tremont  Ins.  Co.,  9  Cush.,  419  ;  Forbes 
v.  M'f'rs  Ins.  Co.,  1  Gray,  371 ;  Lord  v.  Neptune  Ins. 
Co.,  10  Gray,  109 :  Faulkner  v.  Augusta  Ins.  Co.,  2 
McMullan,  158 ;  Potter  v.  Providence  Wash.  Ins.  Co., 
4  Mason,  298. 

See,  however,  Lapsley  v.  U.  S.  Ins.  Co.,  4  Binn., 
502. 
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took  command  of  the  ship,  and  carried  her 
within  pistol  shot  of  *he  fort,  and  there  an-  j 
chored  her.  The  captain  was  then  told  by  the  i 
commandant  of  the  Milan  decree  of  the  17th  j 
December,  1807,  and  that  the  ship  was  good  j 
prize.  The  captain  was  prevented  from  re- : 
turning  to  the  ship,  which  was  dismantled  by  l 
the  French. 

The  captain  expended  6,348  livres,  in  travel- 1 
ing  from  one  place  to  another,  about  the  ship's  ; 
business,  and  soliciting  her  restoration;  which  j 
expense  was  necessarily  incurred. 

By  permission  of  the  Council  of  Prizes  at  | 
Paris,  the  cargo  was  delivered  to  the  consignees,  | 
upon  their  giving  security  to  abide  the  event  j 
of  the  trial. 

A  part  of  the  account  of  expenses,  being  the  ! 
12th  charge  of  705  livres,  was  incurred  by  the  j 
captain's  going  to  Belle-Isle,  to  attend  to  the  ; 
delivery    of    the    cargo;    but    all    the    other 
charges  in  the  account  were  for  expenses  in- 
curred about  the  business  of  the  ship  only, 
and  were,  in  the  belief  of  the  captain,  who  < 
was  a  witness    at    the  trial,    necessary    for 
the  preservation    of  the  ship,    and  in  order  I 
to  obtain   her  release.      The  vessel  was  con- 1 
deinned  the  15th  December,   1808,  under  the  j 
Milan  decree,  for  having  been  visited  by  En-  j 
glish  cruisers;  and  the  decree  was  executed  on 
the  26th  March  following,  until  which  time  the 
master    attended    to  the  preservation  of  the 
ship,   under  the  direction  of  the  Council  of 
Prizes.     The  captain's  wages  for  the  voyage 
were  forty  dollars  a  month:  and  by  agreement 
with  the  owner,  he  was  to  be  allowed  one  dol- 
lar for  each  day  he  remained  in  port. 

The  account  of  the  expenses  of  the  captain, 
amounting  to  $2,469,  exhibited  by  the  plaint- 
iff, included  the  expenses  of  traveling  to  and 
from  Paris  to  Nantz,  L'Orient  and  Belle-Isle, 
boarding  and  lodging  at  the  different  places, 
wages  of  the  captain  from  the  26th  March, 
6O*]  *1809,  to  the  3d  August,  1809,  when  he 
arrived  in  New  York;  $526,  being  the  amount 
of  his  allowance  of  one  dollar  a  day,  from  30th 
January,  1808,  to  9th  July,  1809;  $200  paid 
for  his  passage  back  to  New  York,  1,105  livres 
left  in  the  hands  of  the  consignees,  to  prose- 
cute an  appeal  to  the  Council  of  State,  and 
five  per  cent,  commissions  on  the  amount  of 
these  expenditures,  with  interest. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover, a  judgment  was  to  be  entered  for  the 
amount  of  the  verdict,  deducting  any  items  in 
the  account  of  the  captain's  expenses  which 
the  court  should  l>e  of  opinion  the  plaintiff 
was  not  entitled  to  recover  in  this  action. 

This  cause  was  argued  on  paper,  by  consent. 

Mr.    Well*  for  the  plaintiff. 

Mr.  (Joblen  for  the  defendants. 

The  points  raised  by  the  counsel  for  the  de- 
fendants were :  ' 

1.  That  the  vessel  was  seized  in  port. within 
the  true  intent  and  meaning  of  the  policy. 

2.  That  the  stopping  at  Belle- Isle  was  a  de- 
viation. 

8.  That  the  amount  of  the  account  of  ex- 
penses is  incorrect;  most  of  them  arc  improp- 
erly charged  against  the  insurers  on  the  ship,  | 
being  the  subject  of  general  average,  and  the  j 
freight  and  cargo  ought  to  bear  their  propor- 
tions. 
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KENT,  Oh.J.,  delivered  the  opinion  of  the 
court : 

The  counsel  for  the  defendants  object  to  the 
recovery  in  this  case,  and  contend, 

1.  That  the  vessel  was  seized  in  port  within 
the  true  intent  and  meaning  of  the  policy. 

2.  That  stopping  at  Belle-Isle  was  a  devia- 
tion. 

*3.  That  many  of  the  items  contained  [*O1 
in  the  account  annexed  to  the  case,  were  not 
chargeable  to  the  insurer  upon  the  vessel,  and 
that  they  were  at  least  the  subject  of  a  general 
average,  or  chargeable  upon  the  ship,  freight 
and  cargo,  in  due  proportions. 

The  two  first  objections  are  without  any 
plausible  force.  The  ship  was  captured  by  a 
French  armed  boat,  off  the  island  of  Belle-Isle, 
and  thirty  miles  from  the  port  of  Nantz.  The 
captain  states  that  he  went  to  Belle-Isle  for  a 
pilot,  and  was  chased,  under  the  lee  of  that 
island,  by  two  English  vessels;  and  that  hav- 
ing taken  a  pilot  on  board,  he  lay  to.  for  an 
hour,  about  a  league  from  shore,  as  the  fog 
was  so  thick  that  he  could  not  proceed.  In  this 
situation  he  was  taken;  and  there  does  not  ap- 
pear to  be  any  well-founded  pretense  for  al- 
leging that  he  was  then  in  port,  or  that  a  delay 
of  one  hour  was  unnecessary,  or  amounted  to 
a  deviation. 

With  respect  to  some  of  the  items  in  the  ac- 
count, the  objection  is  well  taken.  The  12th 
charge  of  705  livres  arose  expressly  on  ac- 
count of  the  cargo,  and  was  not  chargeable  to 
the  ship.  That  item  ought,  therefore,  to  be 
deducted.  With  respect  to  the  rest  of  the 
charges,  they  may,  perhaps,  be  considered  as 
incurred  equally  for  the  benefit  of  the  ship 
and  freight ;  and  the  first  eleven  items  arose 
before  the  captain  ceased  to  have  charge  of 
the  cargo,  and  were  therefore  incurred  in  la- 
boring for  the  benefit  of  the  cargo,  as  well  as 
for  the  ship  and  freight.  All  these  subjects  of 
insurance  were  equally  involved  in  the  peril, 
and  it  would  seem  to  be  just  that  the  ship  and 
freight  should  bear  these  expenses  in  due  pro- 
portions throughout;  and  that  the  cargo  should 
bear  its  proportion  of  the  first  part  of  the  ex- 
penses, until  the  captain  ceased  to  have  any 
further  concern  with  it,  But  this  nice  and 
difficult  question  of  apportionment  need  not 
be  discussed  in  this  case,  for  the  captain  de- 
clares, generally,  that  these  expenses  were  in- 
curred about  the  business  of  the  ship.  The  la- 
bor and  expense  were  incurred  *for  the  [*<>£ 
recovery  of  the  ship,  notwithstanding  that . 
other  subjects  might  incidentally  enjoy  the  re- 
sult of  the  effort.  The  plaintiff  was  obliged 
to  pay  and  bear  the  charges,  as  owner  of  the 
ship;  and  according  to  the  decision  in  M<ig- 
grath  &  Higgiiu  v .  Church  (1  Caincs,  215),  lie 
is  entitled,  even  if  a  case  for  contribution  ex- 
isted, to  recover  the  whole  of  it,  in  the  first  in- 
stance, of  the  insurer  upon  the  ship,  and  to 
leave  it  to  him  to  call  upon  the  owners  or  in- 
surers of  the  cargo  itnd  freight,  for  their  con- 
tributory shares.  The  decision  on  this  point 
was  afterwards  considered  by  the  court,  in 
Vitiulenheuwlv.  The  United  Int.  ('<>.  (1  Johns. 
Rep..  412).  as  a  settled  rule;  and  Pothier,  in 
his  Traite.du  Contrat  d' Assurance,  No  52, 
and  104,  recognizes  it  as  an  established  doc- 
trine. There  i.s  no  doubt  that  the  insurer  is 
liable  beyond  the  sum  insured,  for  the  <-x- 
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penses  of  "  labor  and  travel  for,  in,  and  about, 
the  defense  and  recovery  of  the  property  in- 
sured "  (1  Caines,  284,  450) ;  and  the  captain 
proves  in  this  case  that  the  expenditures, subject 
to  the  above  exceptions,  were  necessarily  in- 
curred about  the  business  of  the  ship,  and  of 
her  only.  The  principal  objection  is  to  the 
last  charge  of  $526,  for  the  captain's  port  pay. 
Was  this  an  expense  incurred  in  traveling  or 
laboring  for  the  recovery  of  the  ship?  It  was 
proved  that  this  was  "  an  allowance  by  agree- 
ment with  the  plaintiff,  of  one  dollar  per  day, 
for  each  day  he  remained  in  port."  This  is 
an  extra  allowance  for  discharging  the  cargo, 
and  procuring  freight,  and  attending  to  the  in- 
terests of  the  owner,  after  the  vessel  has  ar- 
rived in  port;  and  it  does  not  seem  to  come 
within  the  meaning  of  the  allowance  granted 
by  the  policy.  The  plaintiff  might,  by  agree- 
ment, have  allowed  the  captain  $20  a  day,  in- 
stead of  one  dollar,  while  he  was  in  port;  and 
ought  the  defendants  to  be  responsible,  be- 
yond their  subscription,  for  such  extraordinary 
contracts?  The  clause  in  the  policy  ought  to 
be  confined  to  expenditures  arising  directly 
from  a  prosecution  of  the  express  objects  for 
4Jtt*]  which  it  *was  introduced.  The  court 
are  not  informed  by  the  case  of  any  established 
rule  or  usuage  on  this  subject ;  and  standing 
as  the  charge  does,  upon  the  naked  fact  of  an 
allowance,  by  agreement,  without  the  particu- 
lars of  that  agreement  being  given,  it  ought  not 
to  form  part  of  the  recovery.  The  last  charge 
and  the  12th  charge  being  deducted  from  the 
verdict,  the  plaintiff  is  entitled  to  judgment  for 
the  residue. 

Judgment  accordingly. 
Cited  in— «  Cow.  430;  51  N.  Y.,  263;  4  Mason,  30. 


CAS  WELL,  qui  tarn,  &c.,  c.  ALLEN. 

Act  Directing  Supervisors  to  Rai$e  Tax  —  Man- 
datory —  Befitisal  to  Act  —  Liability. 

F  The  Act  of  the  3d  of  April,  1807  (seas.  30,  ch.  122), 
directing  the  supervisors  of  the  County  of  Cayuga 
to  raise  a  certain  sura  by  tax,  for  the  purpose  of 
building  a  fire-proof  clerk's  office,  &c.,  is  manda- 
tory, and  they  are  bound  to  execute  it  without  de- 
lay :  and  the  supervisors,  who,  at  their  annual 
meeting,  in  November,  1808,  refused  to  raise  money 
for  that  purpose,  were  held  liable  to  an  action  for 
the  iK'nalty  given  bv  the  Act  of  the  20th  of  March, 
1807  (sess.  30,  ch.  43),  for  neglecting  and  refusing  to 
lew  and  raise  the  money  by  tax. 

Citations—  Act  March  20,  1807  ;  Act  April  3,  1807. 


was  action  of  debt,  brought  against 
-L  the  defendant,  as  supervisor  of  the  County 
of  Cayuga,  for  neglecting  and  refusing  to  levy 
and  raise,  by  tax  on  the  freeholders  and  inhab- 
itants of  the  county,  a  sum  not  exceeding 
$800,  for  the  purpose  of  building  a  fire-proof 
clerk's  office,  near  the  court-house,  &c.,  pur- 
suant to  the  directions  of  the  Act  of  the  Leg- 
islature, passed  the  3d  of  April,  1807  (sess.  30, 
ch.  122).  The  declaration  contained  three 
counts.  The  first  count  stated  that  by  an  act  of 
the  Legislature,  passed  the  20th  of  March, 
1807  (sess.  30,  ch.  43),  entitled  "  An  Act  more 
effectually  to  compel  the  supervisors  of  the 
towns,  in  the  different  counties  in  the  State, 
to  raise  such  sums  of  money  as  they  are  di- 
250 


reeled  to  raise  and  levy,  by  acts  of  the  Legis- 
lature," it  was  enacted,  "  that  in  all  cases, 
where  the  supervisors  in  any  county  shall  be 
directed,  by  law  to  raise  moneys,  for  the  erec- 
tion of  public  buildings,  or  other  purposes, 
and  shall  neglect  or  refuse  to  raise  the  sum, 
&c. ,  every  supervisor  neglecting  or  refusing, 
&c.,  shall  forfeit  and  pay  the  sum  of  $250, 
one  moiety  thereof  to  the  use  of  the  treasurer 
of  the  State,  and  the  other  moiety  to  the  per- 
son who  shall  prosecute,  &c.  That  by  an- 
other act  of  the  Legislature,  passed  the  3d  of 
April,  1807  (sess.  30,  ch.  122),  the  supervisors 
of  the  County  of  Cayuga  *were  author-  [*64 
ized  and  required  to  levy  and  raise  a  tax  on 
the  freeholders  and  inhabitants  of  the  county, 
a  sum  not  exceeding  $800,  &c.  That  the  de- 
fendant, on  the  first  Tuesday  of  April,  1808, 
was  duly  elected  supervisor  of  the  County  of 
Cayuga,  for  the  town  of  Scipio,  to  continue  in 
office  one  year,  or  until  another  should  be 
elected  in  his  stead;  and  in  eight  days  after, 
took  and  subscribed  the  oath  required  by  law 
in  such  case;  and  that  the  defendant  continued 
as  supervisor,  performing  the  duties  of  such 
office,  until  the  bringing  of  this  action;  that 
the  supervisors,  according  to  the  act  in  such 
case  made  and  provided,  met,  in  November, 
1808.  and  proceeded  to  examine,  settle,  and  al- 
low the  accounts,  chargeable  against  the  coun- 
ty, and  to  ascertain  what  sum  was  necessary  to 
be  raised  for  the  payment  thereof;  and  the 
supervisors  were  then  and  there  requested  to 
levy  and  raise  by  tax,  &c.,  a  sum  not  exceed- 
ing $800,  to  be  applied  to  building  a  fire-proof 
clerk  s  office,  &c.,  and  that  the  defendant,  and 
the  other  supervisors,  not  regarding,  &c.,  neg- 
lected and  refused  to  levy  and  raise,  &c.,  by 
which,  &c. 

The  cause  was  tried  at  the  Cayuga  Circuit, 
in  June,  1809,  before  Mr.  Justice  Van  Ness. 

At  the  trial,  it  was  proved  that  the  defend- 
ant met  with  the  board  of  supervisors,  in  No- 
vember, 1808,  as  supervisor  of  the  town  of 
Scipio,  and  the  board  were  moved  to  raise  the 
money  to  build  the  clerk's  office  ;  but  the  mo- 
tion was  lost,  the  defendant  voting  against  it. 
The  board  of  supervisors  adjourned,  not  to 
meet  again  during  that  year.  The  Act  of  the 
3d  of  April.  1807,  was  not  produced  to  the 
board  ;  but  the  supervisors  were  informed  of 
it.  The  majority,  who  voted  against  raising 
the  money,  said  that  they  did  not  know  that 
the  act  empowered  them  to  raise  the  money  ; 
and  did  not  object  on  the  ground  that  it  had 
not  been  raised  by  the  supervisors  of  1807.  It 
appeared  that  in  1807  and  *1808,  about  [*65 
$6,000  was  raised  in  the  county,  about  $5,000 
of  which  was  for  the  purpose  of  erecting  the 
court-house  and  jail  ;  no  more  money  was 
raised  in  those  years  than  to  defray  the  con- 
tingent expenses  of  the  county,  and  to  erect 
the  court-house  and  jail.  The  aggregate 
amount  of  property  in  the  county  was 
estimated  at  about  one  million  of  dollars. 

The  judge  was  of  opinion  that  the  super- 
visors had  a  discretion  as  to  raising  the  money  ; 
and  that  the  plaintiff,  before  he  could  be  en- 
titled to  recover,  must  show  that  they  had 
abused  that  discretion,  or  exercised  it  corrupt- 
ly :  and  no  further  evidence  being  offered,  the 
plaintiff  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit. 
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Messrs.  Hildreth  and  Troup,  for  the  plaintiff, 
contended  that  the  Act  of  the  3d  of  April, 
1807,  was  mandatory  on  the  supervisors,  who 
had  no  discretion,  but  were  bound  to  obey  the 
requisition  of  the  Legislature.     The   Legisla- 
ture having  decided  that  it  was  proper  to  raise 
the  money,  for  the  purpose  designated,  nothing  j 
remained  for  the  supervisors  but  to  execute  [ 
the   intention  of  the  act.     It  cannot  be  sup- 1 
posed  that  the  Legislature  would  pass  such  an  | 
act,  and  leave  it  to  the  pleasure  of  the  super- 
visors whether  it  should  ever  be  carried  into 
effect  or  not.     No  time  was  fixed  within  which  j 
the  money  was  to  be  raised.     It  was,  there- 
fore, to  be  raised  immediately,  or  with  all  con- 
venient speed.     The  only  discretion  which  the 
supervisors   could    exercise,    was    as  to    the 
amount  to  be  raised  ;  whether  the  whole  $800, 
or  only  a  part  of  it,  and  as  to  the  apportion- 
ment of  the  tax  among  the  individuals. 

Mr.  E.  Williams,  contra.  This  is  an  action 
for  a  penalty,  for  a  breach  of  public  duty  ; 
and  the  parfy  is  held  to  strict  proof,  in  order 
to  support  his  action.  The  act  was  passed  in 

1807,  and  was  mandatory,  if   at  all,   on  the 
supervisors  then  in  office.     The  defendant  was 
66*]  not  then  *a  supervisor.   But  what  is  the 
breach  of  duty?   The  supervisors,  in  1807  and 

1808,  raised  above  $6,000.     The  penalty  in  the 
act  is  for  the  not  raising  the  money  ;  it  is  for 
that  the  action  is  brought;  not  for  not  applying 
the  money,  when  raised,  to  the  erection  of  a 
fire-proof  clerk's  office.     It  is  not  averred  in 
the  declaration  that  the  money  raised  was  not 
so  applied. 

Again,  it  is  said  the  money  was  to  be  raised 
immediately.  But  the  office  was  to  be  erected 
near  the  court-house.  Now  the  court-house 
was  not  erected,  nor  its  site  fixed  ;  and  bv  the 
Act  of  the  6th  of  April,  1808  (sess.  31,  ch. 
149),  the  building  erected  was  not  to  be  re- 
cognized as  a  court-house,  until  the  commis- 
sioners should  purchase,  and  cause  to  be  con- 
veyed to  the  supervisors,  at  least  one  acre  of 
land,  on  which  the  building  was  to  be  erected. 
There  was  not,  then,  a  court-house,  when  these 
supervisors  held  their  meeting,  near  which  a 
clerk's  office  could  be  erected. 

Again,  this  was  a  private  act ;  and  there  is 
no  evidence  that  it  was  ever  shown  or  produced 
to  the  supervisors,  who  were  not  bound  to  take 
notice  of  it,  at  their  peril. 

There  was  certainly  a  discretion  in  the 
supervisors,  to  raise  the  whole  or  a  part  of  the 
sum  of  $800  ;  and  they  must  also  have  a  dis- 
cretion, as  to  the  time  in  which  it  was  to  be 
raised,  provided  it  be  done  in  a  reasonable 
time. 

YATES,  ./.,  delivered  the  opinion  of  the 
court  : 

The  only  question  in  this  cause  is,  whether 
the  supervisors  of  the  County  of  Cayuga  had 
a  discretion  as  to  the  raising  of  this  money  ;  or 
whether  the  act  is  mandatory,  and  obliged 
them  to  do  it  without  delay. 

By  the  Act  of  the  2<>th  of  March,  1807,  en- 
titled, "An  Act  more  effectually  to  compel  the 
supervisors  of  the  towns,  in  the  different 
counties  of  this  State,  to  raise  such  sums  of 
money  as  they  arc  directed  to  raise  and  levy, 
by  acts  of  the  Legislature,"  it  is  enacted,  "that 
67*]  in  all  cases,  when  *the  supervisors  of 
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any  county  in  this  State  have,  or  shall  be 
directed  by  law,  to  raise  moneys  for  the  erec- 
tion of  public  buildings,  or  other  purposes, 
and  shall  neglect  or  refuse  to  raise  the  sum  so 
required  to  be  raised,  in  the  manner  so  direct- 
ed by  any  act  or  acts  of  the  Legislature,  every 
supervisor  so  neglecting  or  refusing  to  con- 
form to  the  directions  of  any  law  passed,  or  to 
be  passed,  for  the  purposes  aforesaid,  shall 
forfeit  and  pay  the  sum  of  $250  ;  the  one 
moiety  whereof,  when  recovered,  shall  be  put 
into  the  hands  of  the  treasurer  of  this  State, 
and  the  other  moiety  shall  go  to  the  benefit  of 
the  person  who  shall  prosecute  the  same  to 
effect." 

This  law  was  passed  to  prevent  a  growing 
evil.  Many  instances  had  occurred  of  super- 
visors not  only  neglecting,  but  absolutely  re- 
fusing to  comply  with  acts  of  the  Legislature, 
by  which  they  were  directed  to  raise  money 
for  public  purposes,  and,  by  such  neglect,  im- 
peded the  progress  of  measures  evidently 
beneficial  to  the  community.  Although  re- 
quired for  public  convenience,  yet,  owing  to 
local  prejudices  and  disputes,  these  measures 
could  not  be  forwarded.  The  statute,  there- 
fore, to  prevent  this  evil,  subjected  the  per- 
sons, by  whose  means  the  benefits  intended  by 
those  laws  were  prevented,  to  the  penalty 
stated  in  the  act. 

The  law  of  the  3d  of  April  is  sufficiently 
explicit  to  convey  the  meaning  of  the  Legisla- 
ture. It  is  there' enacted,  "that  it  shall  be 
the  duty  of  the  supervisors  of  the  County  of 
Cayuga,  to  levy  and  raise,  by  tax,  on  the  free- 
holders and  inhabitants  of  the  said  county,  a 
sum  not  exceeding  $800  ;  and  to  apply  the 
same  money,  so  to  be  raised,  in  building  a  fire- 
proof clerk's  office,  at  or  near  the  court-house, 
when  the  same  is  erected,  under  the  direction 
of  the  said  supervisors,  by  their  superintend- 
ents, to  be  by  the  said  supervisors  appointed 
for  that  purpose,"  &c. 

*This  act  is  mandatory.  No  discretion  [*G8 
appears  to  be  given  to  the  supervisors  ;  they 
were  obliged,  forthwith,  to  raise  and  levy  the 
tax,  as  directed  :  and  the  supervisors,  who,  by 
their  votes  prevented  a  compliance  with  the 
statute,  have  rendered  themselves  liable  for 
the  penalty  mentioned  in  the  law  of  the  20th 
of  March,  1807. 

In  was  suggested,  in  argument,  that  it  was 
the  duty  of  the  board  of  supervisors,  of  the 
year  1807,  exclusively  ;  and  that  they,  only, 
were  liable  to  the  penalties  of  the  statute. 
Such  reasoning  cannot  be  correct.  Their 
neglect  could  not  destroy  the  further  operation 
of  the  statute,  as  to  all  future  boards.  It  be- 
came their  duty  also  ;  and  such  of  the  super- 
visors as  neglected  or  refused  to  comply  with 
the  directions  of  the  statute,  are  equally  liable 
to  its  penalty.  The  duty  and  responsibility  is 
the  same  in  both  eases. 

According  to  the  strict  construction  of  this 
law,  which  must  be  the  rule  here,  it  being  a 
penal  statute,  I  cannot  discover  that  n  discre- 
tion, authori/.ing  a  delay,  can  possibly  have 
been  intended  by  the  Legislature.  It  is 
alleged  that  the  court  house  not  being  establish 
ed,  made  it  unnecessary,  and  consequently 
improper.  And  in  order  to  show  that  the  site 
for  the  court  house  had  not  been  located,  the 
4th  section  of  the  Act  of  the  6th  of  April,  1HOH, 
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authorizing  commissioners  to  fix  the  place,  has 
been  cited. 

But  admitting  that,  to  give  operation  to  the 
statute  of  the  3d  of  April,  the  establishing  of 
the  court-house  was  first  necessary,  and  that  it 
was  incumbent  on  the  plaintiff  to  show  that  an 
acre  of  land  around  the  building  had  been 
conveyed  to  the  supervisors  of  the  county, 
this  did  not  come  in  question  on  the  trial. 

The  judge  laid  down  a  rule  of  law,  which 
the  plaintiff's  counsel  were  bound  to  respect ; 
and  the  refusal  to  give  further  evidence  ad- 
mits that  they  solely  relied  on  the  defendant's 
refusing  to  vote  for  raising  the  money  ;  and 
O9*]  *this  declining  to  give  further  evidence 
cannot  be  considered  as  an  admission,  that  evi- 
dence as  to  the  conveyance  did  not  exist. 

An  attempt  was  made  to  show  that  the 
money  raised  in  1807  and  1808  was  virtually 
a  compliance  with  the  directions  of  the  act ; 
but  when  it  appears,  by  the  evidence,  that  the 
sums  raised  in  both  those  years  were  not  more 
than  sufficient  to  defray  the  contingent 
charges  of  the  county,  and  the  amount  requi- 
site for  the  court-house,  it  cannot  operate  as 
an  excuse ;  more  especially,  as  it  cannot  be 
denied  that  the  question,  as  to  raising  the 
money,  for  the  special  purpose  of  erecting  a 
fire-proof  office,  had  been  put  to  the  board  of 
the  supervisors,  and  was  negatived  by  a 
majority,  in  which  vote  the  defendant  con- 
curred. The  suggestion  that  the  board  of 
supervisors  had  received  no  official  notice  of 
the  law,  cannot  exculpate  them.  It  is  not 
reasonable  to  suppose  that  they  were  ignorant 
of  the  existence  of  this  law,  upwards  of  18 
months  after  it  had  passed  ;  nor  could  such  a 
fact,  allowing  it  to  have  existed,  remove  their 
liability.  They  were,  however,  informed  of 
the  law,  by  the  member  who  introduced  the 
subject,  and  made  the  motion  to  raise  the  sum 
directed  by  the  statute,  in  the  board  of  super- 
visors ;  on  which  motion  the  part  taken  by 
the  defendant,  as  before  stated,  rendered  him 
liable,  as  one  of  the  supervisors,  for  prevent- 
ing the  measure. 

The  nonsuit,  therefore,  ought  to  be  set  aside, 
and  a  new  trial  granted. 

Rule  granted. 

Cited  in— 3  Denio,  403 ;  8  N.  Y.,  330 :  3  Hun,  791 ;  23 
Barb.,  343 ;  6  T.  &  C.,  276. 


IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Dutchess  County. 

The  suit  below  was  an  action  of  assumpsit 
on  a  promissory  note  given  by  the  defendant 
to  David  Newton,  payable,  on  demand,  to 
Newton  or  bearer,  for  the  sum  of  $55,  with 
interest,  and  dated  the  16th  day  of  January, 
1805.  An  assignment  in  writing  from  New- 
ton to  the  plaintiff,  dated  April  3,  1805,  was 
indorsed  on  the  note.  The  declaration  was 
in  the  usual  form,  on  the  note.  Plea,  non  a»- 
sumpsit. 

The  defendant  proved  that  shortly  after  the 
date  of  the  assignment  he  paid  Newton  $50, 
which  he  agreed  to  credit  on  the  note. 

The  plaintiff's  counsel  contended  that  this 
evidence  was  inadmissible,  on  the  issue  of  non, 
assumpsit ;  but  the  court  ruled  that  it  should 
be  admitted  ;  and  the  jury  found  a  verdict  for 
the  plaintiff  for  six  dollars  and  seventy-five 
cents  ;  and  judgment  was  given  for  the  plaint- 
iff for  that  sum,  and  for  the  defendant,  for  the 
costs. 

The  case  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  note  was  payable  on  de- 
mand, and  negotiated  upwards  of  two  months 
and  a  half  after  it  was  given.  The  first  ques- 
tion that  naturally  arises  is,  whether  this  is  to 
be  considered  as  a  note  negotiated  after  it  was 
due,  so  as  to  let  in  the  defense.  There  is  no 
precise  time  at  which  such  a  note  is  to  be 
deemed  dishonored.  In  Furman  v.  Hatskin, 
(2  Caines,  369),  a  note  payable  on  demand, 
and  negotiated  eighteen  months  after  it  was 
given,  was  considered  as  a  note  out  of  time, 
so  as  to  subject  the  indorsee  to  the  matter  of 
defense  *existing  when  it  was  indorsed.  [*7  1 
On  the  other  hand,  in  Hendncks  v.  Judah  (1 
Johns.  Rep.,  319),  the  note  was  payable  on  de- 
mand, and  drawn  in  England,  and  was  put  in. 
suit  in  this  State  by  the  indorsee  within  a  year 
from  its  date,  and  the  court  said  that  the  maker 
was  not  entitled,  in  that  case,  to  a  set-off  of 
demands  against  the  payee,  without  proof  of  a 
fraudulent  assignment,  for  it  was  to  be  pre- 
sumed that  the  note  was  assigned  soon  after 
its  date.  The  demand  must  be  made  in  rea- 
sonable time,  and  that  will  depend  upon  the 
circumstances  of  the  case,  and  the  situation  of 
the  parties.  There  are  no  particulars  peculiar 
to  this  case  disclosed  ;  and  the  court  cannot 
say  that  it  was  erroneous  to  let  in  the  defense  ; 
for  the  circumstances  of  this  case  might  have 
been  such  as  to  justify  the  conclusion  that 
the  note  was  dishonored  when  it  was  assigned. 

Assuming  this  to  have  been  the  case,  there 
is  no  doubt  but  that  the  defendant  might  give 
in  evidence,  under  the  general  issue,  payment 
to  the  original  payee  before  the  indorsement. 
(Brown  v.  Davis,  3  Term  Rep. ,  80  ;  Brown  v. 
Cornish,  1  Ld.  Raym.,  217.)  If  the  payment 
was  in  full  discharge  of  the  note,  it  would  go 
in  bar  of  the  suit  ;  and  if  it  was  not  a  pay- 
ment in  full,  it  will  go  only  in  mitigation  of 
damages. 

The  judgment  below  must,  therefore,  be 
affirmed. 

Judgment  affirmed. 

NOTE.—  Note  payaliU  on  demand— When  dishon-       Cited  in— 1  Cow.,  407;  7  Cow.,  713;  23  X.  Y.,  37;  41 
ored.    See  Furman  v.  Haskin,  2  Cai.,  369,  note.  N.  Y..  584 ;  10  Barb.,  372 ;  42  Barb.,  53 ;  66  Barb.,  166. 
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*LOSEE  v.  DUNKIN. 


Note  Payable  on  Demand  —  Negotiated  two 
Months  After  Date — Payment  to  Original 
Payee —  when  Dishonored. 

Where  a  note  payable  on  demand,  was  negotiated 
two  months  and  a  half  after  its  date  ;  in  a  suit  by 
the  holder  against  the  maker,  he  was  allowed  to 
show  payment  to  the  original  payee,  before  the 
transfer  of  the  note  to  the  plaintiff. 

There  is  no  precise  time  at  which  such  a  note  is  to 
be  deemed  dishonored  ;  but  it  must  depend  on  the 
circumstances  of  the  case,  and  the  situation  of  the 
parties. 


Citations— 2  Cai., 
Ld.  Itaym.,  217. 


);  Uohns.,  319;  3  T.  ;R.,  80;  1 
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*SLOSSON  v.  BEADLE. 


Covenant — Agreement  to  Convey  Land  or  Pay — 
Liquidated  Damages. 

Where  A,  in  consideration  of  $500,  paid  in  full,  for 
50  acres  of  land,  covenanted  to  convey  the  land  to 
B  by  a  good  and  sufficient  deed,  on  or  before  a  cer- 
tain day,  or  in  lieu  thereof  to  pay  him  $800 ;  it  was 
held  that  B  was  entitled  to  recover  on  a  breach  of 
the  covenant,  the  $800,  with  interest,  the  same  be- 
ing in  the  nature  of  liquidated  damages,  and  not  a 
penalty. 

THIS  was  an  action  of  covenant,  brought  on 
an  agreement,  by  which  the  defendant, 
011  the  1st  of  August,  1807,  in  consideration  of 
$500,  received  in  full  for  50  acres  of  land, 
covenanted  and  agreed  with  the  plaintiff,  by  a 
good  warranty  deed,  on  or  before  the  1st  of 
August,  then  next,  to  convey  the  50  acres  of 
land,  or  in  lieu  thereof,  to  pay  the  plaintiff 
$800,  &c. 

At  the  Cayuga  Circuit  a  verdict  was  taken 
for  the  plaintiff,  by  consent,  for  $913.16,  sub- 
ject to  the  opinion  of  the  court,  whether  the 
plaintiff  was  entitled  to  recover  the  $800,  or 
only  the  $500,  with  interest. 

The  case  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  $800  were  evidently  in- 
tended to  be  liquidated  damages,  and  were  not 
inserted  as  a  penalty.  The  defendant  had  re- 
ceived the  consideration  of  $500 ;  and  at  the 
end  of  the  year  he  was  to  convey,  or  in  lieu 
thereof,  pay  the  $800.  This  was  an  alterna- 
tive reserved  for  his  election. 

The  verdict  ought,  therefore,  to  stand,  and 
judgment  to  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Cited  in— 18  Johns.,  225;  1  Cow.,  310;  17  Wend., 
464;  12  Barb.,  371;  17  Barb.,  268;  18  Barb.,  339;  51 
How.  Pr.,  37. 


73*]      *THE  PEOPLE  v.  LEWIS. 

Governor  Allowed  Incidental  Expenses — Pro- 
priety of  Items  Cluirged — Discretion  of  Execu- 
tive. 

By  several  acts  of  the  Legislature,  'from  1804  to 
1807,  the  Governor  of  the  State  was  authorized  to 
draw  from  the  treasury  a  sum  not  exceeding  $750, 
in  each  year,  to  defray  the  incidental  expenses,  in 
administering  the  government  of  the  State ;  and  the 
governor,  having  received  the  sums  there  appro- 
priated, exhibited  his  account  of  his  expenditures, 
equal  to  the  amount  received  ;  it  was  held  that  the 
propriety  of  the  items  charged  for  these  incidental 
expenses,  was  not  a  subject  of  Judicial  cognizance ; 
but  was  necessarily  left  to  the  discretion  of  the  ex- 
ecutive, under  the  control  of  the  Legislature,  and 
that  the  governor  was  not  liable  to  an  action,  at  the 
•uit  of  the  people,  to  recover  back  any  part  of  the 
money  so  received  and  expended,  on  the  ground  of 
its  having  been  improperly  expended. 

THIS  was  an   action  of  asxumprit,   brought 
against  the  defendant,   as  late  Governor 
of  the  State  of  New  York.     The  declaration 
contained  a  count  for  money  had  and  received, 
&c. ,  and  the  usual  money  counts.     Plea,  non 


The  defendant,  being  Governor  of  the  State 
from  July,  1804,  to  July,  1807,  was  author- 
ized, by  an  act  of  1804,  and  by  an  act  of  eacli 


subsequent  year,  to  draw  from  the  treasury,  a 
sum  not  exceeding  $750,  in  each  year,  to  de- 
fray the  incidental  expenses  which  might  arise 
in  and  about  administering  the  government  of 
the  State.  (Vide  1  R.  S.,  192,  sec.  14.) 

By  virtue  of  those  laws,  the  comptroller,  on 
the  order  of  the  defendant,  drew  warrants  on 
the  treasurer,  which  were  paid,  to  the  amount 
of  $2,272,  of  which  sum  $41.11,  was  charged 
to  the  fund  for  defraying  expenses  of  the  In- 
dians visiting  the  seat  of  government. 

After  the  defendant  ceased  to  be  governor, 
he  was  called  on  by  the  comptroller  to  account 
for  the  $2,272  ;  and  he  exhibited  an  account 
of  items  of  expenditure,  including  the  $41.11, 
amounting  to  that  sum.  The  comptroller  re- 
fused to  allow  several  items  of  the  account, 
amounting  to  $1,246.39,  and  to  recover  which 
the  present  suit  was  brought.  The  items  con- 
sisted chiefly  of  expenses  of  reviewing  the 
militia  of  the  State,  blank  commissions,  trav- 
eling expenses  on  public  business,  &c. 

A  case,  containing  theabove  facts,  was  sub- 
mitted to  the  court  without  argument  ;  and  it 
was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  re- 
cover, a  judgment  should  be  entered  for  such 
sum  as  the  court  should  direct. 

*Per  Curiam.  The  moneys  for  which  [*74 
the  defendant  was  called  upon  to  account, 
were  received  by  him  under  several  acts  of  the 
Legislature,  appropriating  certain  sums  to  de- 
fray the  incidental  charges  arising  in  and 
about  administering  the  government  of  tha 
State.  The  defendant  having  been  called 
upon  by  the  comptroller  to  account  for  the 
expenditure  of  the  money,  he  complied  with 
the  request  ;  but  some  of  the  items  in  the  ac- 
count, being,  in  the  opinion  of  the  comptrol- 
ler, not  allowable,  the  present  suit  was  insti- 
tuted ;  and  we  are  called  upon,  in  the  first 
place,  to  decide  whether  it  can  be  sustained. 
We  are  satisfied,  that  upon  the  facts  stated  in 
the  case,  it  cannot.  The  specific  objects  for 
which  the  moneys  put  into  the  defendant's 
hands  were  to  be  applied  are  not  designated. 
What  are  to  be  deemed  incidental  charges, 
arising  in  and  about  administering  the  govern- 
ment, are  nowhere  in  our  laws  defined.  The 
appropriation  of  the  money  must,  therefore, 
necessarily  be  left  to  the  discretion  of  the  ex- 
ecutive, under  the  control  only  of  the  Legisla- 
ture. There  is  no  rule  of  law  by  which  the 
comptroller  could,  or  by  which  this  court  can, 
test  the  correctness  of  the  application  of  the 
money.  The  defendant  accounts  for  the 
money,  as  having  been  expended  in  and  about 
administering  the  government.  And  the  pro- 
priety of  the  charges,  we  think,  is  not  a  sub- 
ject of  judicial  cognizance.  It  was  an  appro- 
priation, resting  entirely  in  legislative  discre- 
tion. 

Judgment  for  ttie  defendant 
Cited  in-11  Mich.,  32J. 


•FKAKY  r.   DARIN.  [*75 

Pica  of  Discharge —  Under  Inxolrcnt  Act —  Whnl 
m  tint  Contain — Ju  rindiftwn . 

NOTE.— Tjiijittflatrddanmgr*— Pr  nail  it—  DWinctiim.        If  an  insolvent  who   has  obtained  his  discharge 
Dennis  v.  Cummins,  3  Johns.  CMS.,  397,  tutte.  i  under    the    Insolvent    Act,    undertakes    to    plead 
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specially,  and  to  state  all  the  proceedings  in  relation 
to  his  discharare,  he  must  state  a  conformity,  in 
every  respect,  to  the  directions  of  the  act ;  and  if  he 
does'not  state  the  facts  correctly,  and  especially  if 
he  omits  to  state  that  at  least  three  fourths  of  his 
creditors  in  amount,  subscribed  to  his  petition,  &c., 
so  as  to  srive  the  judge  jurisdiction,  the  plea  is 
bad. 

Citations— 1  Johns.,  91 ;  1  Chitty's  Plead.,  519 ;  2 
Johns.,  413:  5  Johns.,  175;  Willes,  199,  416;  Stat.  10 
Geo.IL;  3  Johns..  242. 

IN  ERROR,  from  the  Mayor's  Court  of  the 
city  of  Hudson.  Dakin  brought  an  action  of 
custtumpyit  against  Frary,  in  the  court  below, 
for  work  and  labor,  &c.  Frary  pleaded,  1. 
Not)  (vtsumpsit.  2.  His  discharge  under  the 
Insolvent  Act,  "  that,  on  the  20th  October, 
1804,  he  personally  appeared  before  James 
Kent,  Esq.,  Chief  Justice,  and  delivered  to 
him,  according  to  the  act  entitled,  '  An  Act 
for  Giving  Relief  in  Cases  of  Insolvency,'  an 
account,  inventory  and  petition,  with  an  affi- 
davit thereunto  annexed,  whereupon  the  said 
justice  did  administer  the  oath  prescribed  by 
the  said  act  to  be  taken  by  insolvent  debtors  ; 
and  appointed  the  18th  December  ensuing,  at, 
&c.,  as  the  time  and  place  when  and  where  the 
creditors  of  the  said  Asa  Frary  should  be  noti- 
fied to  show  cause  why  an  assignment  of  the 
said  Asa  Frary's  estate  should  not  be  made, 
and  he  be  discharged,  according  to  the  direc- 
tions of  the  said  act ;  and  the  said  Chief  Justice 
being  satisfied  that  the  said  Asa  Frary  was 
justly  and  truly  indebted  to  the  subscribing 
petitioning  creditors,  in  the  sum  by  them 
mentioned,  and  the  said  sums  amounting,  in 
the  aggregate,  to  three  fourths  of  all  the  debts 
of  the  said  Asa  Frary,  and  the  said  Asa  hav- 
ing comformed  in  all  things  to  those  matters 
required  of  him,  according  to  the  true  intent 
and  meaning  of  the  said  act :  Whereupon,  the 
said  Chief  justice,  on  the  18th  day  of  Decem- 
ber, 1804,  directed  an  assignment  of  all  the 
estate  of  the  said  Asa  Frary,  both  in  law  and 
equity,  in  possession,  reversion  or  remainder, 
to  be  made  by  him  to  Noah  Gridley,  the  person 
nominated  by  the  petitioning  creditors,  ex- 
cepting the  articles  of  bedding  and  wearing 
apparel,  described,  &c.  And  afterwards,  on 
the  said  18th  December,  the  said  Asa  execut- 
76*]  ed.  under  *his  hand  and  seal,  and  de- 
livered, in  the  presence  of  the  said  Chief 
Justice,  a  grant  or  assignment,  by  which  he 
granted,  &c.,  &c.  Whereupon,  the  said  Chief 
Justice,  by  virtue  of  the  power  vested  in  him 
by  the  act  aforesaid,  and  in  pursuance  there- 
of, did,  then  and  there,  to  wit,  at,  &c.,  by  a 
discharge  under  his  hand  and  seal,  bearing 
date,  &c.,  which  discharge,  &c.,  is  now  here 
shown,  &c.,  'discharge  the  said  Asa  Frary 
from  all  such  debts  as  were  due  by  him  at  the 
time  of  the  assignment  by  him  made  as  afore- 
said, though  contracted  before  that  time,  and 
payable  afterwards,  &c.  By  reason  whereof,'" 
&c.  To  this  plea  there  was  a  general  de- 
murrer and  joinder,  on  which  the  court  below 
gave  judgment  for  the  plaintiff.  The  issue 
was  also  tried,  and  found  for  the  plaintiff,  on 
which  judgment  was  also  rendered, 

The  question  was  as  to  the  validity  of  the 
second  plea.  The  plaintiff  in  error  stated 
several  objections. 

1.  That  the  plea  does  not  state  that  three 
fourths  of  the  creditors  in  value,  subscribed 
254 


the  petition  in  conjunction  with  the  insolvent, 
and  made  the  affidavit  required  by  the  act. 

2.  That  it  is  not  stated  that  the  insolvent, 
at  the  time  of  presenting  his  petition,  deliver- 
ed to    the  Chief    Justice  an    account  of    his 
creditors,  and  of  the  moneys  owing  to  them, 
or  an  inventory  of  his  estate,  in  the  words  of 
the  act ;  and  that  only  one  affidavit  is  men- 
tioned. 

3.  That  it  does  not  appear,  nor  is  it  stated, 
that  the  Chief  Justice  was  satisfied,  &c. 

4.  That  it  is  not  stated  that  there  was  any 
publication  of  a  notice  to  the  creditors  to  show 
cause,  &c. 

5.  That  the  assignment  is  not  in  conformity 
to  the  act,  the  word  "securities"  being  omitted:. 

6.  That  the  certificate  of  discharge  was  not 
executed  in  the  presence  of  witnesses. 

Mr.  E.  Williams,  for  the  plaintiff,  contended 
that  the  plea  *was  sufficient.  That  by  [*77 
the  liberality  of  courts,  in  modern  times,  less 
strictness  was  required.  It  is  enough  to  show 
that  the  judge  or  court  had  jurisdiction,  and 
then  to  state  generally  a  conformity  to  the  act, 
and  a  subsequent  dicharge.  He  cited  Service 
v.  Heermance  (1  Johns.  Rep.,  91) ;  Peebles  v. 
Kettle  (2  Johns.  Rep.,  363). 

Mr.  Rodman,  contra.  If  the  party  under- 
takes to  set  out  all  the  facts,  to  bring  himself 
within  the  statute,  he  must  state  them  cor- 
rectly. He  is  not  bound  to  plead  specially  ; 
but  if  he  elects  to  do  so,  he  must  take  care 
that  all  the  facts  he  relies  on  are  truly  and 
accurately  set  forth.  It  must  be  shown  that 
the  judge  has  jurisdiction  ;  but  unless  three 
fourths  of  the  creditors  in  amount  subscribed 
the  petition,  the  judge  had  no  jurisdiction. 
Where  a  statute  directs  an  assignment,  and 
prescribes  certain  words,  those  words  must  be 
exactly  used.  And  where  a  judge  is  required 
to  do  certain  acts,  it  must  be  shown  that  he  has 
pursued  the  directions  of  the  statute.  He 
cited  2  Ld.  Raym,,  1262,  1546 ;  2  Sir.,  869,  8. 
C;  2  Wils.,  139;  Com.  Rep.,  205;  2  Salk., 
521,  522;  1  Bos.  &  Pull.,  448;  2  Chitty's 
Plead.,  636,  note  a;  Crugcer  v.  Cropsey  (3 
Johns.  Rep.,  242). 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

There  are  several  exceptions  to  the  plea,  re- 
lating to  omissions  in  stating  the  proceedings 
according  to  the  act,  but  a  decision  as  to  the 
first  and  second  objections  will  dispose  of  the 
rest. 

The  defendant  below  had  his  choice  of  three 
modes  of  availing  himself  of  his  discharge. 

1.  The  act  authorizes  the  pleading  of  the 
general  issue,    and  giving  his    discharge    in 
evidence. 

2.  He  could  have  pleaded  that,  being  an  in- 
solvent debtor,    within    the    true    intent  and 
meaning  of  the  act,  he,  in  conjunction  with 
three  fourths  of  his  creditors  in  value,  &c., 
did   present  his  petition,  stating  it,  and  that 
*such  proceedings  were  thereupon  had,  [*78 
agreeably  to  the  act,  that  the  Chief  Justice 
discharged  him  by  a  writing  under  his  hand 
and  seal,  setting  it  forth,  and  concluding  with 
a  verification.     Or, 

3.  He  might  plead  the  whole   proceedings 
which   took    place,    in   relation    to    his    dis- 
charge. 
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The  decision  of  this  court,  in  the  case  of 
Service  v.  Heermance  (1  Johns.  Rep.,  91), 
sanctioned  the  second  method  of  pleading, 
which  has  been  mentioned.  It  was  held  in 
that  case,  that  a  discharge  under  the  Insolvent 
Act  might  be  pleaded  in  the  same  manner  as 
the  proceedings  of  an  inferior  court  were  al- 
lowed to  be  pleaded  ;  that  it  was  sufficient  to 
state  enough  to  give  the  magistrate  jurisdic- 
tion, and  then,  taliter  procensum  fuit,  that  he 
was  discharged  by  the  magistrate.  In  the 
present  case,  the  defendant  below  has  not 
adopted  that  method  :  but  has  preferred  to  set 
out  all  the  proceedings,  or,  in  other  words,  has 
professed  to  state  the  particular  occurrences 
which  led  to  the  discharge,  &c.  Having  done 
so,  he  was  bound  to  state  a  conformity,  in 
every  respect,  to  the  directions  of  the  act.  The 
plea  omits  to  state  that  three  fourths  in  value 
of  the  insolvent's  creditors  united  in  the  pe- 
tition, or  that  the  accounts  and  inventory  re- 
quired by  the  act  were  delivered  to  the  judge. 
If,  however,  the  same  principle  adopted  in 
Service  v.  Heermance  was  extended  to  this 
plea,  there  is  still  a  fatal  omission  ;  there  is  not 
enough  stated  to  give  the  judge  jurisdiction, 
for  it  is  not  alleged  that  three  fourths  of  the 
insolvent's  creditors  in  value  had,  in  conjunc- 
tion with  him,  signed  the  petition. 

It  is  an  elementary  principle  in  pleading, 
that  every  plea  must  be  so  pleaded  as  to  be 
capable  of  trial ;  and,  therefore,  must  consist 
of  matter  of  fact,  the  existence  of  which  may 
be  tried  by  a  jury,  as  an  issue ;  or  its  suf- 
ficiency, as  a  matter  of  defense,  determined  by 
the  court,  on  demurrer.  (1  Chitty's  Plead., 
519.)  There  are  but  two  instances  that  are 
79*1  recollected,  in  which  the  party  is  *al- 
lowed  a  general  pleading  ;  the  one  is  in  a  case 
like  the  present,  where,  after  stating  the  facts 
which  give  the  judge  jurisdiction,  his  dis- 
charge may  be  pleaded,  without  stating  all  the 
facts  which  took  place  ;  and  the  other  is, 
where  the  stating  of  all  the  facts  would  lead  to 
great  prolixity  and  tediousness.  In  the  first 
case,  after  enough  is  alleged  to  give  jurisdic- 
tion, the  law  presumes  that  the  judge  did  his 
duty,  and  required  those  things  to  be  done 
which  were  necessary.  In  the  other  case,  dis- 
pensing with  the  pleading  all  the  facts  is  for 
the  purpose  of  saving  expense  and  unnecessary 
prolixity,  in  stating  multifarious  facts.  (2 
Johns.  Rep.,  413,  and  5  Johns.  Rep.,  175.) 

The  opinion  of  the  court  in  Service  v.  Heer- 
mance was  principally  founded  on  the  case  of 
Ladbroke  &  Qylex  v.  James  (Willes,  199).  The 
defendant,  to  prevent  execution  against  his 
body,  under  the  Act  of  10  Geo.  II.,  after  stat- 
ing the  time  when  the  cause  of  action  arose, 
so  as  to  bring  his  case  within  the  act,  pleaded, 
that,  at  a  quarter  sessions  of  the  peace,  held, 
&c.,  before,  &c.,  "he  was  duly  discharged 
from  his  imprisonment  aforesaid."  On  a  de- 
murrer to  the  replication,  the  validity  of  the 
plea  came  under  consideration  ;  and  the  court 
unanimously  held  it  to  be  bad  ;  Willes,  Ch. ./., 
said,  "  that  if  it  had  appeared  that  the  sessions 
had  a  jurisdiction,  it  would  have  been  suffi- 
cient to  have  said  generally,  that  the  sessions 
had  discharged  him  ;  but  where  an  imprison- 
ment is  necessary,  it  must  always  be  set  forth 
that  the  party  was  in  prison,  in  order  to  give 
the  justices  jurisdiction  ;  and  (he  observe*)  it 
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is  not  set  forth  in  the  present  plea  that  the  party 
surrendered  himself,  or  was  ever  in  prison." 
And  in  Sollers  v.  Lawrence  (Willes,  416)  Ch.  J. 
Willes  again  states  the  rule,  that  it  must  appear 
by  what  is  set  forth  in  the  record  that  they  had 
a  jurisdiction.  This  observation  was  made  when 
considering  the  acts  of  persons  having  a  limit- 
ed jurisdiction.  It  cannot  be  pretended  that 
the  power  given  by  *the  Legislature  to  [*8O 
the  judges  of  the  Supreme  Court,  under  the 
Insolvent  Act,  constitutes  each  of  them  a 
court,  in  vacation,  of  general  jurisdiction 
over  insolvents.  Though  they  act  as  a  court 
in  each  case,  their  jurisdiction  is  limited  by 
the  act ;  and  unless  the  insolvent  presents  a 
petition  in  conjunction  with  creditors,  to 
whom  he  was  indebted,  at  least,  to  three 
fourths  of  all  the  money  owing  by  him,  they 
have  no  jurisdiction  of  the  case.  This  being, 
then,  a  necessary  fact  to  give  jurisdiction,  it 
should  have  been  explicitly  stated  ;  upon  the 
same  principle  that  the  fact  of  imprisonment 
was  held  necessary  to  be  stated  in  the  case  be- 
fore cited.  In  that  case  it  was  stated  in  the 
plea  that  the  defendant  was  duly  discharged 
from  his  imprisonment  ;  and  here  that  the  de- 
fendant appeared  before  the  Chief  Justice, 
and  delivered  to  him,  according  to  the  act, 
&c.,  the  petition,  &c.  In  both  cases,  it  may, 
with  some  propriety,  be  said  that  the*  pleas 
give  jurisdiction,  fn  the  one  case,  if  the  de- 
fendant was  duly  discharged  from  imprison- 
ment, it  was  to  be  intended  he  must  have 
been  in  jail  :  and  in  the  other,  if  the  petition 
was  presented  according  to  the  act,  that 
creditors,  to  whom  three  fourths  were  due, 
must  have  united  in  it.  But  the  law  is  not 
satisfied  with  inferences,  when  the  fact  itself 
is  material,  and  may  be  traversed. 

To  uphold  this  plea  would  be  against  all 
my  ideas  of  good  pleading,  and  I  am  sure  it  is 
without  precedent.  What  fell  from  the  court 
in  Gruffer  v.  Cropsey  (3  Johns.  Rep.,  242)  does 
not  affect  the  question.  There,  the  plea  was 
objected  to  on  various  gounds,  and  we  only 
say  it  was  bad  ;  it  was  a  correct  opinion,  de- 
livered instanter,  and  without  particular  in- 
vestigation. The  judgment  ought  to  be  af- 
firmed. 

VAN  NESS,  J.,  having  formerly  been  coo- 
cerned  as  counsel  in  the  cause,  gave  no  opin- 
ion. 

Judffment  affirmed. 

Cited  in -10  Johns.,  164;  11  Johns.,  220,  4!W;  10 
Johns.,  :W,  3«9:  20  Johns.,  210:  1  Cow.,  :nt»;  fi  Cow., 
2*7;  K  Cow.,  tt.i.5:  3  Wend..  24*;  12  WVnd..  UK;  It; 
WVnd.,  :W;  6  Hill,  «08;  7  Hill,  19;  !!  1'uim-,  JH4 ;  4  N". 
V.,  27»;  01  N.  Y.,  MH;  6  Harb.,  ttfi :  8  Hart).,  2W;  11 
Barb.,  4T>6;  «  How.  Pr.,  M;  14  Ablt.  l»r.,  150;  !l  Hos.. 
5K7  ;  2  Lt-if.  Obs.,  297;  :*>  Mich.,  21SI. 


*JACKSOX,  ex  drm.  CAMI-KKLL  and  [*H  1 
READS, 

HOLLO  WAY. 

Seizin  of  Tjtind  by  llnxfmnil  in  /{igfit  of  Wife — 
Isa*f,  for  Life  by  HntJntwl — Second  fsnw  tit 
Third  Party  for  Same  l,ift  by  IIu*b>ind  and 
Wife—  Death  of  Husband— Pint  lsa*r  Void. 

A  ht'injr  wlwd  of  lnnd,  in  rivbt  of  his  wife,  exe- 
cuted it  I.M.-I-  to  11  for  life,  in  179(1,  which  waiuissiini- 
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ed  to  C.  In  1806.  A  and  his  wife  executed  a  lease  to 
D  for  the  same  land,  for  the  same  lives,  and  with 
the  same  covenants.  A  died  in  1808,  and  the  wife, 
after  the  death  of  her  husband,  in  1809,  received 

It  was  held  that  the  wife,  having:  joined  with  her 
husband  in  executing  the  lease,  in  1806,  which  was 
duly  acknowledged  according1  to  the  statute,  she 
put  it  out  of  her  power  to  affirm  the  lease  given  by 
her  husband,  in  1796,  and  that  D  could  not  be  preju- 
diced by  her  acts. 

It  seems  that  where  the  wife  is  not  a  party  to  a 
lease,  it  is  void  as  to  her :  and  an  acceptance  of  rent, 
or  any  act  of  the  wife,  after  the  death  of  her  hus- 
band, will  not  confirm  it. 

Citations— Bac.  Abr.,  tit.  Leases,  C,  p.  13;  Stat.  32 
Hen.  VIII.,  ch.  28:  2  Saund.,  180,  n.  11,  9;  1  Kev. 
Laws.,  478. 

THIS  was  an  action  of  ejectment.  The 
cause  was  tried  at  the  Dutchess  Circuit,  in 
August,  1809,  before  Mr.  Justice  Spencer.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  the  following 
case : 

The  plaintiff  gave  in  evidence  a  lease,  duly 
executed  and  acknowledged,  for  187  acres  of 
land,  in  the  town  of  Pawlins,  including  the 
premises  in  question,  dated  the  26th  of  April, 
1806,  from  John  Reade,  and  Catharine,  his 
wife,  one  of  the  lessors  of  the  plaintiff,  to 
Archibald  Campbell,  the  other  lessor,  for  the 
lives  of  Justus  Holloway,  the  defendant, 
WilliUm  Holloway,  his  brother,  Ransom  Hol- 
loway (son  of  William  Holloway),  and  Will- 
iam H.  Howard,  son  of  Richard  Howard. 
The  rent  reserved  was  thirteen  bushels  of 
wheat,  and  two  hens,  payable  the  1st  of  April, 
at  some  convenient  place,  to  be  appointed 
within  forty  miles  of  the  premises. 

It  appeared  that  Justus  Holloway,  the  de- 
fendant, is,  and  had  been  for  some  time  past, 
in  possession  of  a  lot  of  land,  described  in  the 
lease,  claiming  to  hold  under  the  Reades.  and 
had  often  admitted  that  the  right  of  soil  be- 
longed to  Mrs.  Reade,  one  of  the  lessors,  and 
that  John  Reade,  her  husband,  had  a  mere 
life  estate.  He  applied  to  Campbell  to  sign  a 
deed,  confirming  his  title ;  that  when  Camp- 
bell complained  to  Mr.  Reade  of  paying  rent 
for  the  whole  lot,  Mr.  Reade  sent  a  letter  to 
Justus  Holloway,  directing  him  to  deliver  up 
the  possession  to  Campbell,  which  letter  was 
delivered  to  Holloway.  At  the  time  of  exe- 
cuting the  lease,  in  1806,  the  persons  mention- 
ed therein  were,  and  now  are,  in  full  life.  It 
appeared,  also,  that  when  this  lease  was  exe- 
cuted, Campbell  delivered  up  to  Mr.  Reade  an 
old  lease  of  the  same  premises,  from  Mr. 
Reade  to  William  Holloway,  and  which,  by 
82*]  *assignment,  had  come  to  the  possession 
of  Campbell,  and  under  which  the  lot  had 
been  previously  held.  Mr.  Reade  died  the 
28th  of  October,  1808. 

The  defendant  then  gave  in  evidence  the 
lease  from  Mr.  Reade  to  William  Holloway, 
duly  executed,  dated  the  llth  of  February, 
1796,  for  the  same  lives,  reserving  the  same 
rent,  containing  the  same  covenants,  and  con- 
forming, in  all  respects,  to  the  lease  above 
mentioned  as  having  been  given  up  by  Camp- 
bell to  Mr.  Reade,  in  1806. 

The  death  of  William  Holloway  was  proved  ; 
and  that  by  his  last  will  and  testament,  he  ap- 
pointed Joseph  Holloway  and  John  Holloway, 
his  executors,  and  authorized  them,  in  case  of 
a  deficiency  of  his  personal  estate,  to  sell  as 
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much  of  his  real  estate  as  would  be  sufficient 
to  pay  his  debts. 

The  defendant  also  produced  as  assignment 
from  the  executors  of  William  Holloway, 
which  was  witnesses  by  Campbell,  one  of  the 
lessors,  dated  the  28th  of  March,  1803,  by 
which  the  executors  bargained,  demised,  and 
quitclaimed  to  the  defendant  the  north  half  of 
the  lot,  being  the  premises  in  question,  pos- 
sessed by  the  defendant,  who  was  to  pay  half 
the  rent.  There  was  also  an  indorsement  on 
the  lease,  under  the  hands  and  seals  of  the 
executors,  and  witnessed  by  Campbell,  dated 
the  28th  of  March,  1803,  certifying  that  the 
executors  had  released  to  the  defendant  the 
one  half  of  the  lease,  to  wit,  the  north  half  of 
the  lot,  he  paying  half  the  rents. 

The  defendant  also  gave  in  evidence  an 
assignment,  indorsed  on  the  lease,  from  Joseph 
Holloway,  surviving  executor  of  William  Hol- 
loway, to  Archibald  Campbell,  dated  the  26th 
of  April,  1806,  by  which  he  assigned  and 
transferred  all  their  right  and  title,  &c.,  sub- 
ject to  the  rents,  conditions,  and  reservations 
contained  in  the  lease. 

After  the  death  of  John  Reade,  in  the 
month  of  January,  1809,  the  defendant  paid 
to  Mrs.  Reade  the  rent  *due  on  the  old  [*83 
lease,  for  one  half  of  the  lot,  possessed  by  the 
defendant,  from  May,  1808,  to  May,  1809, 
being  seven  bushels  of  wheat  and  two  fowls, 
for  which  receipts  were  given. 

Receipts  were  also  produced,  dated  the  30th 
of  March,  1806,  and  the  14th  of  January,  1807, 
to  Archibald  Campbell,  from  John  Reade, 
"in  full  for  rent  due  on  the  farm  formerly 
leased  to  William  Holloway,  but  now  leased 
to  the  said  Archibald  Campbell." 

Mr.  J.  Tallmadge,  for  the  plaintiff.  Bacon, 
in  his  Abridgement  (4  Bac.  Abr.,  13,  tit. 
Leases,  C,  1;  Bro.  Accept.,  10,  Leases,  24; 
Cro.  Jac.,  332;  Co.  Litt,,  45  b;  Plowd.,  137; 
2  Anders.,  42)  lays  it  down,  "that  if  a  hus- 
band, seized  of  lands  in  right  of  his  wife, 
make  a  lease  thereof,  reserving  rent,  this  is  a 
good  lease  for  the  whole  term,  unless  the  wife, 
by  some  act,  after  the  husband's  death,  shows 
her  dissent  thereto ;  for  if  she  accepts  rent, 
which  becomes  due  after  his  death,  the  lease  is 
thereby  become  absolute  and  unavoidable." 

But  it  will  be  found  that  the  authorities 
cited  by  Bacon  do  not  bear  out  his  position. 
In  Bro.,  Acceptance,  10,  Y.  B.,  21  Hen.  VII., 
38,  the  counsel,  arguendo,  say  that  if  a  lease  is 
made  by  the  husband  and  wife,  of  the  wife's 
lands,  reserving  rent,  and  the  wife  accepts  the 
rent,  after  the  death  of  her  husband,  she 
makes  the  lease  good.  In  Bro.,  Leases,  24, 
it  is  said,  directly  contrary  to  the  position  of 
Bacon,  that  if  a  husband,  seized  in  right  of 
his  wife,  leases  her  lands,  and  dies  within  the 
term,  the  lease  is  void  by  his  death.  It  is  true 
that  in  Plowden,  137,  the  counsel,  arguendo, 
say  that  if  a  man  makes  a  lease  for  years  of 
his  wife's  lands  and  die,  the  lease  is  not  void, 
before  entry  made  by  the  wife,  but  voidable 
only;  and  it  is  so  decided  in  Cro.  Jac.,  332. 
(See  4  Vin.  Abr.,  101  ;  Baron  &  Feme,  Z,  10, 
11.)  But  in  Bro.  Cui  in  vita,  1,  Accept.,  1,  it 
is  said  that  if  a  lease  be  made  by  the  husband 
only,  and  he  dies,  and  his  wife  accepts  rent, 
such  acceptance  does  not  bind  her,  for  she 
was  not  privy  to  the  deed.  (See  Wotton  v. 
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Hele,  2  Saund.,  180,  note  9.)  There  is  a  differ- 
ence between  a  lease  by  the  husband  and  wife 
and  a  lease  by  the  husband  only.  Coke  (Co. 
Litt.,  45,  and  351  «,  Finch's  Law,  31)  says, 
84*]  that  a  man,  *seized  in  right  of  his  wife, 
together  with  his  wife,  may  make  leases,  by 
indenture,  for  twenty-one  years,  agreeable  to  ; 
the  statute  of  32  Hen.  VIIL ,  which  were  void- 
able at  the  common  law. 

Mrs.  Reade  never  joined  in  the  lease  to 
William  Holloway  ;  and  no  act  of  hers,  after 
the  death  of  her  husband,  will  make  it  good. 
The  lease  was  void  on  the  death  of  her  hus- 
band, and  incapable  of  being  confirmed. 
(Cruise's  Dig.,  tit.  Deed,  ch.  7,  sec.  58-66. 

Mr.  J.  Einott,  contra.  A  husband  acquires 
by  marriage,  a  freehold  in  his  wife's  lands. 
(Co.  Litt..  3256,  note  2.)  The  lease  of  Mr. 
Reade  being  by  deed,  did  not  determine  by  his 
death,  but  was  voidable  only  by  the  entry  of 
the  widow.  The  title  Leases,  in  Bacon's 
Abridgment,  it  is  well  known,  was  written  by 
Baron  Gilbert,  and  the  text  has  been  always 
held  to  be  good  law. 

Whether  the  wife  join  in  the  lease  or  not 
makes  no  difference.  Before  the  statute  of  32 
Hen.  VIII. ,  the  act  of  the  wife  in  joining  in  the 


rent  by  Mrs.  Reade  was  an  affirmance  of  the 
old  lease  from  her  husband  ;  and  how  far  the 
acceptance  of  rent  would  affect  her  interest, 
would  depend  on  the  question  whether,  as  to 
her,  the  lease  from  her  husband  was  void,  or 
only  voidable.  This  is  a  point  which  seems 
not  to  be  altogether  settled  in  the  English 
books.  In  Bacon's  Abridgment  (tit.  Leases,  C, 
p.  13)  it  is  laid  down,  as  a  doctrine  clearly 
agreed  to,  that  if  a  husband  seized  of  lands,  in 
right  of  his  wife,  make  a  lease  thereof  by  in- 
denture, or  deed-poll,  reserving  rent,  that  this 
is  a  good  lease  for  the  whole  term,  unless  the 
wife  by  some  act  after  the  husband's  death 
shows  her  dissent  thereto  ;  for  if  she  accepts 
rent  that  becomes  due  after  his  death,  the  lease 
thereby  becomes  absolute  and  unavoidable ; 
and  that  if  the  wife  join  in  such  lease  for 
years,  if  not  made  pursuant  to  the  statute  of 
32  Hen.  VIIL,  ch.  28,  she  is,  after  her  hus- 
band's death,  at  liberty  either  to  affirm  it,  by 
acceptance  of  rent,  or  to  dissent  to  and  avoid 
it,  in  the  same  manner  as  if  she  had  been 
*uo  party  thereto.  The  authorities,  how-  [*86 
ever,  referred  to  do  not  seem  fully  to  support 
the  positions  there  laid  down.  Sergeant  Will- 
iams, in  his  note  to  2  Saund.,  180(11,  9),  has 


lease  was  a  perfect  nullity.     She  could  alien-  |  collected  most  of  the  cases  on   the  subject. 
Ate  only  by  a  fine  or  common  recovery.     The    And  from  many  of  the  old  authorities,  it  ap 


cases,  therefore,  which  have  been  cited  to  show 
a  mistake  in  Gilbert  or  Bacon,  grounded  on  the 
distinction  between  a  lease  by  the  husband  and 
wife,  and  by  the  husband  alone,  are  inappli- 
cable. 

The  lease  continued  valid  until  avoided  by 
the  entry  of  Mrs.  Reade,  after  the  death  of 
her  husband.  She  has  made  no  entry,  nor 
done  any  act  to  avoid  it ;  but,  on  the  contrary, 
by  her  acceptance  of  rent,  she  has  confirmed 
it,  and  made  it  unavoidable. 

The  new  lease  did  not  destroy  the  interest 
created  by  the  old  lease.  During  her  covert- 
ure, the  wife  could  do  no  act  disaffirming  the 
old  lease ;  nor  could  she  convey  or  transfer 
her  right  or  power  to  disaffirm.  The  new  lease 
would  operate  only  when  the  old  lease  had 
ceased  or  determined.  If,  by  her  act.  the 
wife  put  it  out  of  her  power  to  disaffirm,  the 
old  lease  became  unavoidable.  (4  Bac.  Abr. , 
16;  Gold.,  13,  14.)  The  old  lease  was  produced 
85*J  at  the  trial,  and  must  be  *considercd  as 
still  in  existence,  and  in  full  force.  A  sur- 
render binds  only  the  parties  ;  it  does  not  affect 
any  interest  a  stranger  had  in  the  estate  before 
the  surrender.  (Co.  Litt..  338  b.) 


THOMPSON,  J. .  delivered  the  opinion  of  the 
court : 


pears  that  if  the  lease  was  made  by  the  hus- 
band alone,  and  the  wife,  after  his  death,  ac- 
cepted rent,  the  acceptance  would  not  bind  her; 
but  if  she  had  joined  in  the  lease,  and  then  ac- 
cepted rent,  after  the  death  of  her  husband, 
she  would  have  been  bound  by  it.  And 
whether  the  lease  was  for  life  or  years,  did  not 
vary  the  principle,  but  only  changed  the 
remedy. 

From  the  cases  there  referred  to,  it  is  justly 
observed  that  the  law  is  not  so  clearly  agreed, 
as  it  is  said  to  be  in  the  'passage  cited  from 
Bacon's  Abridgment.  And  was  it  necessary 
here  to  decided  the  question,  I  should  incline 
to  the  opinion  that  where  the  wife  is  not  a 
party  to  the  lea.se,  it  is  void,  as  to  her,  and.  of 
course,  not  affirmed  by  the  acceptance  of  rent. 
The  weight  of  authority  appears  to  me  to  be 
on  this  side  of  the  question.  And  it  is  most 
conformable  to  the  general  rules  of  law,  ap- 
plicable to  the  rights  of /<?//j«t  mrert.  It  would 
seem  a  little  incongruous  to  speak  of  a  deed 
as  voidable  by  a  person  who  was  not  a  party, 
or  privy  to  it,  nor  had  any  agency  in  its  exe- 
cution. The  very  term  implies  some  agency 


in  the  act  which  is  to  be  avoided.  But  it  is 
unnecessary  to  give  any  definitive  opinion  on 
this  point. 

In  England,  by  the  statute  of  32  Hen.  VIIL, 

The  defendant  claims  title  to  the  premises  !  Hi.  2H.  leases  of  the  estates  of  feme*  rt>rert  are 
under  a  lease  from  John  Reade  to  William  valid  if  made  in  the  name  of  the  husband  and 
Holloway,  dated  in  the  year  1796.  John  !  wife,  and  she  seals  the  same,  and  the  rent  is 
Reade,  however,  had  only  a  life  estate,  the  fee  ,  reserved  to  the  husband  and  his  wife,  and  the 
Inking  in  his  wife  Catharine,  who  is  one  of  the  !  heirs  of  the  wife,  according  to  her  estate  of  in- 
lessors.  The  other  lessor  (Campbell)  claims  |  heritance.  In.  other  cases  the  interest  of  a 
title  under  a  lease  from  John  Kcade  and  Cath-  |  fe.inf  ntrert  in  real  estate  is  devested  only  by  fine 
arine,  his  wife,  dated  in  the  year  1HO(5,  duly  j  and  recovery.  We  have  not  adopted  the  stat- 
aoknowledged  by  them.  John  Reade  has  since  ute  of  lien.  VIIL  But  it  is  not  necessary, 
died,  and  his  widow  has  accepted  rent  from  j  with  us,  to  have  recourse  to  fine  and  recovery, 
the  defendants.  i  in  order  to  pass  the  estate  of  a  feme mwrt .  She 

If  we  are  to  examine  and  decide  this  case  *rn»y.  during  her  coverture,  part  with  [*87 
upon  the  score  of  English  authority,  as  the  the  whole,  or  any  portion  of  Iter  interest,  in 
counsel  seem  to  have  argued  it,  the  question  real  estate,  if  the  deed  be  acknowledged,  in 
before  us  would  be,  whether  the  acceptance  of  i  the  mode  prescribed  by  the  statute,  concern- 
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ing  the  the  proof  of  deeds.  (1  Rev.  Laws,  478.) 
The  words  of  this  act  are  general,  extending  to 
any  estate  of  the  feme  ^covert.  Mrs.  Reade 
having,  with  her  husband,  executed  and  duly 
acknowledged  tht  lease  to  Campbell,  in  1806, 
did  thereby  put  it  out  of  her  power  to  affirm 
the  lease  given  by  her  husband,  in  1796,  to 
William  Holloway.  Campbell's  rights,  during 
the  continuance  of  his  lease,  could  not  be  prej- 
udiced by  her  acts.  This  ground  is,  of  itself, 
sufficient  to  entitle  the  plaintiff  to  recover. 

Judgment  for  the  plaintiff. 

Cited  in— 6  Wend.,  19 ;  4  N.  Y.,  18 ;  11  Barb.,  572. 


COMSTOCK  v.  SMITH. 

Assumpsit — Pleadings — Past  Consideration. 

Where,  in  an  action  of  a$&ump>tit,  the  plaintiff  in 
his  declaration  stated  that  the  defendant,  "in  con- 
sideration that  the  plaintiff  before  that  time  sold 
and  conveyed  a  certain  farm,  &c.,  to  the  defendant, 
the  defendant  then  and  there  undertook,"  &c.,  it 
was  held  that  the  count  was  not  sufficient  to  sup- 
port the  action,  the  promise  being1  founded  on  a 
past  consideration,  and  it  not  being  alleged  that  the 
farm  was  conveyed  at  the  request  of  the  defendant. 

Where  a  promise  is  founded  on  a  past  considera- 
tion, it  must  be  laid  to  have  been  done  on  the  re- 
quest of  the  party  promising,  or,  at  least,  it  must 
appear  that  he  was  under  a  moral  obligation  to  do 
the  act,  or  procure  it  to  be  done. 

Citations— 1  Saund.,  284,  n.  1 ;  1  Fonb.,  336;  1  Cai., 
585;  T.  Raym.,  260;  3  Burr.,  1672;  1  Cai.,  586;  Str., 
983:  2  Leon.,  111. 

THIS  was  an  action  of  assumpmt.  The  dec- 
laration contained  five  counts:  1.  Indeb- 
itatus  custnimpsit,  for  $2,000,  for  a  farm  sold, 
&c.  2.  Quantum  valebat  thereon.  3.  Money 
had  and  received.  4.  "  For  that  whereas  the 
defendant,  on  the  15th  March,  1808,  &c.,  in 
consideration  that  the  plaintiff  had  before  that 
time  sold  and  conveyed  to  the  defendant  a 
certain  farm,  &c.,  then  and  there  undertook 
to  pay,"  &c.  5  "For  that  whereas,  on,  &c., 
at,  &c.,  the  defendant  promised  and  agreed,  as 
part  consideration  for  a  certain  farm,  &c., 
which  the  plaintiff  had  before  that  time  sold 
and  conveyed  to  the  plaintiff,  that  he  would 
pay,"  &c. 

A  verdict  having  been  found  for  the  plaintiff, 
88*]  *Xr.  Gold,  for  the  defendant,  moved 
in  arrest  of  judgment : 

1.  Because  there  is  no  sufficient  considera- 


NOTE. — Executed  or  past  considerations — When 
valid  .foundation  for  a  promise. 

A  past  executed  consideration  is  not  sufficient  to 
support  a  promise  to  pay,  unless  the  consideration 
was  rendered  at  the  request  of  the  party  promising. 
Buckley  v.  Landon,  3  Conn.,  76 ;  Livingston  v.  Rog- 
ers, 1  Cai.,  584 ;  Carson  v.  Clark,  2  111.  (1  Scam.),  113 ; 
Bartholomew  v.  Jackson,  20  Johns.,  28. 

A  jury  may  infer  a  rewiext  from  the  circumstances 
of  the  case.  Doty  v.  Wilson,  14  Johns.,  378 ;  Wilson 
v.  Edmonds,  24  N.  H.,  517;  Hicks  v.  Burhans,  10 
Johns.,  243 ;  Oatneld  v.  Waring,  14  Johns.,  188 ;  Law 
v.  Wilkin,  6  A.  &  E.,  718 ;  Newell  v.  Hill,  2  Met.,  180; 
Roberts  v.  Marston,  20  Me.,  275. 

An  entire  promise,  founded  partly  on  executed 
and  partly  on  executory  consideration,  will  be  sup- 
ported by  the  latter.  Loo  mis  v.  Newhall,  15  Pick., 
159 ;  Andrews  v.  Ives,  3  Conn.,  368. 

See.  generally,  Seymour  v.  Marlboro,  40  Vt.,  171 ; 
Levy  v.  Cadet,  17  S.  &  R..  126;  Exeter  Bank  v.  Sulli- 
van, 6  N.  H.,  136 ;  Rascorla  v.  Thomas,  3  Q.  B.,  234 ; 
Sanderson  v.  Brown,  57  Me.,  309 ;  Allen  v.  Wood- 
ward, 22  N.  H.,  544. 


tion  set  forth  in  the  fourth  and  fifth  counts  of 
the  plaintiff's  declaration,  to  support  the  as- 
sumpsit;  and  the  farm  alleged  to  have  been 
sold,  &c. ,  is  not  said  to  have  been  sold  and  con- 
veyed at  the  request  of  the  defendant. 

2.  Because,  in  the  fifth  count,  it  is  not  al- 
leged that  the  promise  and  undertaking  of  the 
defendant  was  in  consideration  of  the  farm 
being  sold  and  conveyed  to  the  defendant. 

He  cited  3  Caines,  134,  139,  333. 

Mr.  JV.   Williams,  contra. 

Per  (Juriam.  This  is  a  motion  in  arrest  of 
judgment.  The  fourth  count  states  that  the 
defendant,  "in  consideration  that  the  plaintiff 
had  there,  before  that  time,  sold  and  conveyed 
unto  the  before-named  defendant  a  certain 
farm  or  lot  of  land,  situate  in  the  town  of 
Adams,  in  the  said  County  of  Jefferson,  the 
defendant  then  and  there  undertook,"  &c. 
This  is  a  promise  grounded  on  a  past  consid- 
eration, and  all  the  cases  agree  that  it  must  be 
laid  to  have  been  done  upon  request  of  the 
party  promising,  or  at  least  it  must  appear  that 
the  party  promising  was  under  a  moral  obliga- 
tion to  do  the  act  himself,  or  procure  it  to  be 
done.  (See  the  cases  well  collected  in  1  Saund:, 
264,  note  1,  and  1  Fonb.,  336,  and  they  are  re- 
ferred to  in  1  Caines.  585.)  It  does  not  seem 
requisite  in  every  case  of  a  past  consideration 
to  lay  an  express  request  in  the  declaration, 
though  the  cases  in  which  it  is  not  required 
are  rather  exceptions  to  the  general  rule.  They 
are  such  in  which  a  beneficial  consideration 
and  a  request  are  necessarily  implied  from  the 
moral  obligation  under  which  the  party  was 
placed.  (T.  Raym.,  260;  3  Burr.,  1672;  1 
Caines,  586;  Str.;  933;  2  Leon.,  Ill ;  1  Fonb., 
336.)  If  we  *apply  this  rule  to  the  pres-  [*89 
ent  case,  we  cannot  say  that  either  benefit  or 
duty  were  necessarily  implied  from  the  act 
done  by  the  plaintiff  The  plaintiff  may  have 
had  no  title  to  the  lot  conveyed.  The  nature 
of  the  estate  conveyed  is  not  alleged,  nor  is  it 
in  any  way  described.  It  may  have  been  held 
adversely  at  the  time  of  the  conveyance,  or  the 
deed  may  have  been  delivered  as  an  escrow,  or 
never  accepted  by  the  defendant.  It  would 
be  departing  from  all  precedent  to  say  that 
here  was  enough  implied  to  cure  the  want  of 
an  averment  of  the  act  being  done  upon  re- 
quest. 

This  objection  equally  applies  to  both  counts, 
and  the  judgment  must  consequently  be  ar- 
rested. 

Judgment  arrested. 

Cited  in— 14  Johns.,  382 ;  6  Cow.,  232;  7  Cow.,  360; 

6  Wend.,  649  ;  21  Wend.,  141 ;  24  Wend.,  98  ;  25  Wend., 
452 ;  20  Barb.,  152 ;  44  Barb.,  604 ;  42  How.  Pr..  124 ; 

7  Bos.,  460. 


VOORHIS    v.    WHIPPLE    AND    HAWES. 

Act  for  Settlement  and  Relief  of  Poor — Examina- 
tion of  Pauper —  Warrant — Subsequent  Adju- 
dication—  Validity  of  Warrant. 

Under  the  16th  section  of  the  Act  for  the  Settle- 
ment and  Relief  of  the  Poor  (24  seas.,  ch.  184),  there 
must  be  an  adjudication  of  two  justices,  after  ex- 
amining the  pauper  on  oath  as  to  the  place  of  his 
last  legal  settlement,  before  they  can  issue  any 
warrant  against  the  overseers  for  the  expenses  of 
his  maintenance. 
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VOORHIS  v.  WHIFFLE. 


A  subsequent  adjudication  and  a  confirmation 
on  appeal,  will  not  render  a  warrant  previously  is- 
sued valid,  but  it  will  be  quashed,  on  return  to  a 
certtorari. 

THIS  case  came  before  the  court  on  a  cer- 
ttorari directed  to  two  justices  of  the 
peace. 

The  proceedings  below  were  under  the  16th 
section  of  the  Act  for  the  Settlement  and  Re- 
lief of  the  Poor  (24  sess.,  ch.  184  ;  1  Rev. 
Laws,  571),  and  are,  shortly,  these  :  One  Car- 
ril  came  into  the  town  of  Richfield,  in  the 
County  of  Otsego,  and  soon  after  became 
wounded  and  disabled,  so  as  to  be  incapable 
of  being  removed  to  his  supposed  legal  place 
of  settlement  in  Charleston,  in  the  County  of 
Montgomery,  upon  which  the  overseers  of  the 
poor  of  Richfield  gave  notice  of  these  facts  to 
Voorhis,  one  of  the  overseers  of  the  poor  of 
Charleston,  requiring  him  to  relieve  the  pau- 
per during  his  illness,  which  he  neglected  and 
refused  to  do.  The  overseers  of  the  poor  of 
Richfield  expended  $334.15,  in  maintaining 
the  pauper,  after  notice  to  Voorhis.  These 
9O*]  allegations  *being  made  before  two  jus- 
tices of  the  peace  of  Montgomery  County,  and 
proved  to  them  on  oath,  they  issued  their  war- 
rant, ordering  that  sum  to  be  made,  by  public 
sale  of  the  goods  and  chattels  of  Voorhis. 

In  their  return  to  this  certiorari,  the  two 
justices  set  forth  their  warrant,  which  stated 
that  Whipple  and  Hawes,  overseers  of  the 
poor  of  Richfield,  complained  and  gave  them 
the  said  justices  to  be  informed  of  the  facts 
above  mentioned,  "  which  said  complaint 
and  allegations  were  proved  and  verified  by 
oath  before  them." 

Voorhis  assigned  for  causes  of  quashing  the 
warrant  of  distress: 

1.  That    no  adjudication  had   been   made 
that  the  pauper  was  last  legally   settled  in 
Charleston,   before  he  had  notice  to  provide 
for  him. 

2.  That    it    does    not    appear    from    the 
warrant  that  the  justices  had  legal  evidence 
that  the  pauper's  last  legal  place  of  settlement 
was  in  Charleston. 

3.  That  it  does  not  appear  by  the  warrant 
that  he  had  any  notice  of  the  complaint  made 
to  the  justices. 

To  this  assignment  the  overseers  of  the 
poor  of  Richfield  pleaded,  that  on  the  pauper's 
recovering  from  his  wounds  and  sickness,  so 
as  to  be  capable  of  beinir  removed,  an  order 
was  made  by  two  justices  of  the  peace,  in 
pursuance  of  the  act,  adjudging  the  pauper's 
last  legal  settlement  to  be  in  Charleston  ; 
which  order,  on  appeal  to  the  General  Ses 
nions  of  the  Peace  for  the  County  of  Otsego, 
was  confirmed. 

To  this  plea  there  was  a  demurrer  and  join-  j 
der. 

Mr.  Cody,  in  support  of  the  demurrer.  The 
7th  section  of  the  Act  for  the  Settlement  and 
Relief  of  the  Poor  provides  for  the  removal 
of  strangers  who  have  no  settlement,  and  who 
are  likely  to  become  chargeable  ;  and  any  two 
justices  may  cause  such  person  to  be  brought 
before  them  and  examined,  and  may  direct 
him  to  remove  to  the  place  of  his  former  set- 
»!*]  tlement.  and  if  he  neglects  *or  refuses, 
they  may  issue  a  warrant  for  his  removal. 

The  16th  section  of  the  act  provides  for 
JOHNS.  REP.,  7. 


the  case  of  such  stranger,  being  so  sick  or 
lame  as  to  be  incapable  of  being  removed. 
Notice  of  the  fact  is  to  be  given  to  the  over- 
seers of  the  poor  of  the  place  of  his  last  legal 
settlement,  with  a  request  to  them  to  provide 
for  his  relief  and  maintenance  during  his  ill- 
ness, &c.,  and  on  their  neglect  and  refusal, 
two  justices  of  the  peace  of  the  county  in 
which  the  place  of  such  pauper's  legal  settle- 
ment shall  be,  on  complaint  made  to  them, 
are  authorized  to  cause  the  money  expended 
for  his  maintenance  to  be  levied  by  distress 
and  sale  of  the  goods  of  the  overseer  so  neg- 
lecting or  refusing,  &c. 

The  first  question  for  the  two  justices  to 
decide  was,  whether  they  had  jurisdiction  ; 
for  they  can  have  no  jurisdiction  or  authority 
to  issue  the  warrant,  until  the  place  of  the 
pauper's  last  legal  settlement  is  ascertained. 
They  have  no  means  of  making  this  inquiry. 
It  is  essential,  therefore,  that  there  should  be 
an  adjudication  of  the  place  of  legal  set- 
tlement, before  the  justices  can  proceed  to 
act. 

A  mere  notice  to  the  overseers  is  not  suffi- 
cient to  protect  them  ;  and  without  a  prior  ad- 
judication they  must  act  at  their  peril. 

Again,  if  there  had  been  a  prior  adjudica- 
tion, the  justices  would  not  be  authorized,  on 
a  mere  complaint,  without  any  inquiry  or 
hearing  of  the  party,  to  issue  their  warrant  to 
levy  to  any  amount. 

In  cases  of  summary  proceedings,  where  no 
particular  mode  of  proceeding  is  prescribed 
by  law,  that  mode  must  be  pursued  which  is 
according  to  the  principles  of  justice.  The 
party  should  be  summoned  to  answer  the 
charge  against  him ;  and  the  witnesses  in 
support  o'f  the  charge  should  be  examined  in 
his  presence.  (2  Burr.,  1164,  1165,  1166  ;  3 
Burr.,  1786  ;  Str.,  1240.)  Where  a  partv  has 
not  received  notice,  or  been  summoned",  the 
defect  can  be  cured  only  by  his  appearance. 
(Salk.,  181.) 

*In  the  present  case,  it  is  evident  [*92 
that  the  overseer  did  not  appear ;  and  he 
could  not  have  been  summoned,  for  the  com- 
plaint was  made  and  the  warrant  issued  on 
the  same  day.  Such  a  summons  is  not  reason- 
able nor  legal.  (2  Str.,  261.) 

By  the  fifth  article  of  the  bill  of  rights  (10 
sess.,  ch.  1),  it  is  declared  that  no  man  shall 
lose  his  freehold,  goods,  or  chattels,  unless  he 
has  been  brought  to  answer,  and  has  been 
forejudged  of  the  same  by  due  course  of  law. 
Here  the  property  of  the  plaintiff  in  error  has 
been  taken  from  him  to  the  amount  of  $334, 
for  the  few  weeks'  maintenance  of  a  pauper, 
without  his  having  been  called  on  to  answer, 
or  having  had  an  opportunity  to  contest  or 
disprove  the  justness  or  propriety  of  the 
charge. 

The  case  of  The  King  v.  Inhabitants  of 
Great  Marlwr  (2  East,  244)  shows  that  the 
warrant  and  proceedings  may  bo  brought,  by 
ce.rtiorari,  before  this  court,  for  the  purpose 
of  being  quashed. 

\fr.  (}M,  oontra.  1.  After  the  pauper  was 
cured,  an  order  of  removal  was  made,  from 
which  there  was  an  appeal  by  thr  oversrrrs  of 
t hi*  poor  of  Charleston,  which  was  confirmed, 
and  an  adjudication  made  against  Charleston. 
The  overseers  of  that  town  arc  now  estopped 
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to  say  that  the  legal  settlement  of  the  pauper 
is  not  in  Charleston.  (Outram  v.  Morewood,  3 
East,  346.)  The  question,  therefore,  as  to  the 
place  of  .•settlement,  is  put  at  rest  by  the  adju- 
dication of  the  sessions.  An  order  of  settle- 
ment, when  made,  binds  all  parties,  until  re- 
pealed. (3  Salk.,  481.  482  ;  12  Mod.,  419.) 

Where  proceedings  are  brought  up  on  a 
certivrttri,  the  court  are  not  confined  to  the  re- 
cord, as  in  the  case  of  a  writ  of  error,  but  may 
direct  an  issue  to  try  a  fact,  if  necessary  to 
the  attainment  of  justice.  The  order,  having 
been  confirmed  on  appeal,  is  final  and  conclu- 
sive, unless  there  is  error  in  form.  (19  Vin., 
380;  Poor,  H,  Vent.,  310;  Burr.  Sett.  Cas.,489; 
2  Bott.  P.  L.,  742,  743.) 

2.  The  17th  section  of  the  act  provides  that 
ever}r  person  who  thinks  himself  aggrieved  by 
any  judgment  or  warrant  of  the  justices,  may 
9;{*J  appeal  to  the  next  General  ^Sessions. 
This  is  the  proper  course,  and  ought  to  have 
been  pursued. 

3.  The  warrant  has  been  issued   in   precise 
conformity  to  the  directions  of  the  act.     The 
16th  section  of  the  act  does  not  contemplate 
the  interference  of  any  magistrate,  or  any  ad- 
judication.    It  declares  that  if  the  overseers 
of  the  poor  of  the  town  from  whence  the  pau- 
per came  shall,  after  notice  to  them,  neglect  or 
refuse  to  provide  relief,  two  justices,  on  com- 
plaint to  them,  may  issue  a  warrant.     The  ob- 
ject of   the  16th   section   is    to   provide    the 
means  of  raising  the    money,  promptly  and 
summarily,  in  so  urgent  a  case.    If  an  adjudi- 
cation is  to  be  first  made,  from  which  an  ap- 
peal may  be  made  to  the  Sessions,  great  delay 
and  inconvenience  will  arise.     If  the  money 
cannot  be  raised  immediately,  the  object  of 
this  section  of  the  act  will  be  defeated.      It 
was  intended  to  provide  for  a  case  of  urgent 
necessity.      It    is    very    different    from    the 
seventh  section,  where  no  such  necessity  ex- 
ists. 

The  16th  section  prescribes  a  notice,  but  is 
silent  as  to  any  adjudication.  How,  then, 
could  there  be  any  appeal  ?  The  magistrates 
say  the  facts  were  proved  to  them  by  oath, 
and  they  issued  a  warrant  accordingly.  They 
could  not  adjudicate.  They  had  no  authority 
to  examine  the  pauper. 

The  terms  of  the  16th  section  are  as  strong 
to  authorize  the  issuing  a  warrant  in  this  sum- 
mary mode  as  in  several  cases  which  have 
been  sanctioned  by  the  decisions  of  the  court. 
(Bennett  v.  Ward,  3  Caines.  259 ;  Bouton  v. 
Xeilson,  3  Johns.  Rep.,  474.)  I  grant  that  in- 
conveniences may  sometimes  arise ;  but  it  is 
not  possible  to  provide  a  summary  remedy, 
and  yet  allow  all  the  forms  of  regular  proceed- 
ings by  notice,  adjudication  and  appeal. 

If  these  proceedings  are  quashed,  how  are 
the  overseers  of  Richfield  to  be  relieved  or  re- 
imbursed ? 

Mr.  Van  Vechtcn,  in  reply.  The  plea  ad- 
mits the  want  of  adjudication  and  notice.  If 
the  burden  of  the  expense  of  maintaining  the 
94*J  pauper  is  to  be  transferred  from  •Rich- 
field to  the  place  of  his  last  legal  settlement,  it 
is  indispensable  that  the  place  of  his  legal 
settlement  should  be  first  ascertained,  before 
any  notice  is  given. 

Will  the  court  subject  the  overseers  of 
Charleston  to  this  penalty,  without  any  notice 
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or  any  opportunity  of  being  heard  ?  Perhaps 
the  true  place  of  legal  settlement  was  at  Rich- 
field ;  and  shall  Charleston  be  charged,  in  this 
way,  with  the  expense  of  the  pauper's  main- 
tenance? Is  tins  prompt  and  summary  rem- 
edy to  be  applied  without  first  knowing  what 
town  is  legally  chargeable  with  the  expense  ? 
If  there  is  to  be  no  previous  adjudication  as  to 
the  legal  settlement,  the  warrant  may  be  is- 
sued against  the  overseers  of  any  one  town  as 
well  as  another. 

If  there  had  been  an  appeal  from  this  war- 
rant, and  it  had  been  set  aside,  could  the 
Sessions  have  ordered  a  restitution  of  the 
money  ?  How  would  the  overseers  of  Charles- 
ton recover  back  the  money  they  might  have 
paid? 

It  is  said  the  warrant  being  brought  up  by 
certiorari,  this  court  may  direct  an  issue  to  try 
whether  the  pauper  was  legally  settled  in  the 
town  against  the  overseers  of  which  the  war- 
rant issued.  But  this  is  inverting  the  natural 
and  proper  course  of  proceeding.  It  is  first  to 
make  the  overseers  of  Charleston  liable  for  the 
money,  and  then  to  inquire  whether  they 
ought  to  be  made  liable. 

The  cases  of  Bennett  v.  Ward  and  Bouton  v. 
Neilson  are  not  analogous.  There  the  public 
at  large  were  interested  in  the  highways  ;  and 
the  case  necessarily  required  a  prompt  rem- 
edy. The  complaint  was  made  by  a  public 
and  sworn  officer,  who  had  no  interest  in  the 
case. 

Per  Curiam.  The  inducement  to  the  enact- 
ing of  the  16th  section  of  the  Act  for  the 
Settlement  and  Relief  of  the  Poor  was  to  re- 
lieve the  town  where  a  pauper  happened  to  be 
taken  sick  or  lame,  so  as  not  to  be  able  to  be 
removed  back  to  the  place  of  his  last  legal 
settlement ;  but  in  providing  for  this  summary 
relief  to  *the  town  actually  burdened  [*95 
with  the  pauper,  it  presupposes  that  the  place 
of  his  last  legal  settlement  has  been  ascer- 
tained, according  to  the  provisions  of  the  7th 
section,  to  wit,  by  an  order  of  two  justices, 
making  an  adjudication  upon  the  fact,  after 
having  themselves  examined  the  pauper  on 
oath. 

To  give  the  16th  section  any  other  construc- 
tion would  lead  to  great  abuse  and  oppression. 
Towns  might  be  charged,  if  the  manner  of 
proceeding  in  this  case  is  sanctioned,  with  the 
payment  of  large  sums  of  money,  unjustly, 
and  without  the  examination  of  the  pauper 
himself,  which  is  essentially  requisite  to  find 
out  his  last  legal  settlement.  This  not  having 
been  done  in  this  case,  the  warrant  issued  ille- 
gally. 

It  has  been  contended  that  the  subsequent 
proceedings  made  the  warrant  valid.  The 
cases  referred  to  contain  no  such  doctrine. 
The  warrant  was  good  or  bad  when  it  issued  ; 
and  cannot  be  aided  by  what  took  place  after- 
wards. 

Warrant  quashed* 

Cited  in— 20  Johns.,  455 :  4  Cow.,  139 ;  5  Cow.,  653 ; 
7  Cow.,  221 ;  2  Wend.,  292. 

1. — The  provisions  of  the  Revised  Statutes  rela- 
tive to  the  settlement  and  support  of  paupers  are 
materially  different  from  those  which  existed  when 
the  above  decision  was  pronounced. 
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GRAY  -c.  GOODRICH. 

Evidence — Declarations  of  Deceased  Persons — 
When  Admissible. 

Testimony  as  to  the  declarations  of  a  person  de- 
ceased, unless  made  on  oath,  or  in  extremis,  when 
he  came  to  a  violent  end,  is  in  admissible. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Gray  was  sued  by  Goodrich,  in  the  court 
belovv^  for  a  deceit  or  fraud  in  the  exchange 
of  horses.  The  defendant  pleaded  the  general 
issue,  and  claimed  damages  on  his  side.  There 
was  a  trial  by  jury.  There  was  some  slight 
evidence  tendirisr  to  show  a  scienter.  Gray,  on 
being  asked  if  the  horse  was  sound,  answered 
he  was  for  aught  he  knew ;  and  he  boasted 
afterwards  that  he  had  made  a  great  bargain. 
The  justice  also  admitted  in  evidence  the  dec- 
larations of  a  person  deceased,  who  was  a 
96*]  witness  to  the  bargain.  *This  was  ob- 
jected to.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  the  justice  gave  judgment. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  testimony  to  establish  the 
scienter  (even  admitting  the  declaration  of  the 
deceased  person)  was  father  loose.  The  hear- 
say evidence  was,  however,  the  strongest ;  and 
coming  from  a  person  called  as  a  witness  to 
the  bargain,  had,  probably,  the  greatest  influ- 
ence with  the  jury.  This  evidence  was  clearly 
inadmissible.  The  law  requires  the  sanction 
of  an  oath  to  all  parol  testimony.  It  never 
gives  credit  to  the  bare  assertion  of  anyone, 
however  high  his  rank  or  pure  his  morals. 
The  cases  of  pedigree,  prescription  or  custom, 
are  exceptions  to  the  general  rule.  The  per- 
son from  whom  the  declarations  came  being 
dead,  cannot  vary  the  case  essentially ;  it  is 
still  not  a  relation  upon  oath.  What  a  de- 
ceased person  has  been  heard  to  say,  except 
upon  oath,  or  in  extremis,  when  he  came  to  a 
violent  end,  never  has  been  considered  as  com- 
petent evidence.  The  judgment,  must,  there- 
fore, be  reversed. 

Judgment  reversed. 
Cited  in— 55  Barb.,  479. 


CAPRON  v.  AUSTIN. 

Kfgirnental    Court-Martial  —  Serrife    of   Sum- 
mons— Liability  of  Prexident. 

A  summons  to  appear  before  a  regimental  court- 
martial,  to  show  cause  why  a  tine  should  not  IM> 
levied,  under  the  IJOth  section  of  the  Act  to  Organ- 
ize the  Militia  of  the  State  (seas.  24.  ch.  KW),  is  in  the 
nature  of  profess,  and  must  be  served  personally. 

An  action  lies  aprainst  the  president  of  a  rejri- 
mental  court-martial,  for  issuing  a  warrant  by 
which  a  tine  was  collected,  when  the  party  had  not 
been  personally  served  with  a  summons  to  apiM-ar 
and  show  eause,  but  only  a  copy  thereof  left  at  his 
house.  But  see  Act,  seas.  S2,  eh.  1«5,  sec.  76. 

Citations- 1  Rev.  Laws,  510 ;  4  T.  11..  465. 

IN    ERROR,   on  cfrtiorari  from  a  justice's 
court. 

Austin  brought  an  action  against  Capron,  in 
the  court  below,  to  recover  back  a  fine  which 
had  been  imposed  on  the  plaintiff  (Austin)  by 
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a  regimental  court-martial,  of  which  the  de- 
fendant below  (Capron)  was  president,  for  a 
*pretended  delinquency  in  not  appear-  [*97 
ing  at  a  military  parade.  The  declaration  was 
special.  It  stated  the  fine  to  have  been  im- 
posed on  the  24th  of  October,  1808,  without 
causing  the  said  James  to  be  summoned  ac- 
cording to  law  ;  and  the  plaintiff  averred  that 
he  never  knew  or  heard  of  the  court-martial 
until  some  days  after  it  was  over ;  and  that  he 
never  was  required  to  attend.  The  plaintiff 
also  alleged  that  the  defendant,  in  order  to  de- 
fraud and  wrongfully  obtain  money  from  the 
plaintiff,  issued  his  warrant  to  collect  the  sum, 
well  knowing  it  was  illegal.  The  defendant 
pleaded  not  guilty.  The  cause  was  lined  by  a 
Jur.v. 

On  the  trial  it  appeared  that  a  copy  of  the 
summons  to  attend  the  court-martial  was  left 
at  the  house  where  Austin  resided  a  few  days 
before  the  meeting  of  the  court-martial.  Austin 
being  absent  from  home.  A  paper  was  then 
produced,  called  the  original  summons,  signed 
by  Capron ;  but  the  name  of  Austin  was  not 
in  the  body  of  the  summons,  but  was  written 
on  the  back  of  it,  by  the  officer  or  person  who 
j  left  the  copy,  with  other  names.  It  was  not 
|  certified  on  the  summons  in  what  manner  the 
i  person  had  been  notified.  The  name  of  the 
officer  was  indorsed  on  the  summons.  This 
officer  testified  that  he  particularly  told  Cap- 
ron and  the  court-martial  that  he  had  sum- 
moned the  plaintiff  by  leaving  a  copy  only. 
The  plaintiff  proved  that  he  went  from  home 
the  day  before  the  copy  was  left,  and  did  not 
return  until  after  the  meeting  of  the  court- 
martial.  The  officer  then  stated  that  about 
the  23d  of  February,  1809,  he  received  a  paper 
called  an  execution,  under  the  hand  and  seal 
of  Capron,  commanding  him  to  collect  of  the 
plaintiff  $10  damages,  and  19  cents  costs,  be- 
sides his  fees,  under  which  he  collected  $11.57, 
and  delivered  it  with  the  execution  to  Capron. 
A  motion  for  a  nonsuit  was  overruled  by  the 
justice,  who  submitted  to  the  jury  whether 
the  defendant  had  fraudently,  tinder  color  of 
being  president  of  *a  court-martial,  ob-  [*98 
tained  the  money  from  the  plaintiff.  The 
jury  found  a  verdict  for  the  plaintiff,  for 
$11.57. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  action  in  the  court  below 
was  to  recover  back  a  fine,  which  hnd  been 
imposed  on  the  plaintiff  by  a  regimental  court- 
martial,  of  which  the  defendant  was  president, 
for  a  delinquency  in  not  appearing  at  a  mili- 
tary parade.  The  plaintiff  appears  to  have 
waived  the  trespass,  and  brought  his  action 
for  the  money  collected  from  him,  and  which 
came  into  the  defendant's  hands. 

Although  the  declaration  charged  the  de- 
fendant with  having  fraudulently  caused  the 
money  to  be  levied  and  collected,  yet  this  alle- 
gation is  no  wav  supported  by  the  proof.  And 
the  only  ground  upon  which  the  proceedings 
of  the  court-martial  were  impeached  was.  that 
the  fine  had  been  imposed  without  the  plaint- 
iff's having  been  personally  summoned  to  ap- 
pear. Tin-  statute  provides  (1  Rev.  Laws.  51  ft. 
sess.  24,  ch.  16fi)  that  no  fine,  in  cases  of  this 
kind,  shall  be  levied  on  any  delinquent,  until 
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he  shall  have  been  summoned  to  appear  before 
a  regimental  court-martial,  that  he  may  show 
cause  why  such  fme  should  not  be  levied.  If 
the  plaintiff  was  not  duly  summoned  to  ap- 
pear, the  court  martial  had  no  jurisdiction  of 
the  case.  From  the  evidence  it  appeared  that 
the  manner  in  which  the  plaintiff  had  been 
summoned  was  by  leaving  a  copy  of  the  sum- 
mons at  his  dwelling-house,  a  few  days  before 
the  meeting  of  the  court-martial,  he  being 
from  home  ;  and  it  was  proved  that  he  did  not 
return  home  until  after  the  meeting  of  the 
court-martial. 

A  copy  of  the  summons  left  at  the  dwelling- 
house  of  the  delinquent  was  not  sufficient, 
within  the  statute,  to  authorize  the  court-mar- 
tial to  impose  the  fine.  Personal  service  was 
necessary.  The  summons  required  by  the 
statute  is  in  the  nature  of  a  process,  and  not 
99*]  like  a  notice,  *in  some  collateral  proceed- 
ings, in  the  progress  of  a  suit.  In  such  a  case, 
service,  by  leaving  the  notice  at  the  dwelling- 
house  of  the  party,  might  be  deemed  sufficient, 
unless  when  the  proceedings  are  to  bring  the 
party  into  contempt,  according  to  the  rule  laid 
down  by  Lord  Kenyon,  in  Jones  v.  March  (4 
Term  Rep.,  465). 

The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed.* 
Cited  in— 15  Johns.,  292. 


BEECKER  v.  BEECKER. 

Assumpsit — Motion  in  Arrest  of  Judgment — 
Promise  Alleged — Presumption — Promise  by 
Devisee  to  pay  Specific  Sum  Bequeathed — 
Charge  on  Land  Devised. 

On  a  motion  in  arrest  of  judgment  in  an  action  of 
assumpsit,  the  promise  laid  in  the  declaration  is  pre- 
sumed to  be  an  express  promise. 

An  action  at  law  may  be  sustained  against  a  de- 
visee upon  his  express  promise  to  pay  a  specific  sum 
bequeathed  as  a  legacy,  and  charged  on  the  land 
devised,  made  after  the  executors  had  assented  to 
the  legacy,  and  in  consideration  of  the  devisee's 
tion,  at  the  usual  place  of  abode  of  the  party. 
having1  become  seized  of  the  land  under  the  devise. 

But  whether  an  action  at  law  will  lie  against  a  de- 
visee or  terre-tenant  in  possession  of  land  charged 
with  the  payment  of  a  legacy,  without  such  promise 
to  pay  the  legacy.  Qucere.  ii=™ 

l.-By  the  76th  section  of  the  late  act  to  organize  the 
militia  (sess.  32,  ch.  165),  passed  the  29th  of  March, 
1809,  it  is  provided  that  all  the  summonses,  from 
regimental  courts-martial.to  appear  and  show  cause 
why  a  fine  should  not  be  levied,  shall  be  sufficient, 
if  left  with  some  person  of  suitable  age  and  discre- 


Citations—  Cowp.,  283,  289  ;  7  T.  R.,  350,  n.  ;  4  Johns., 
237  ;  5  T.  R.,  690  ;  3  East,  120  :  Dyer,  264,  pi.  41  ;  Moore, 
917;  Hob..  265;  T.  Raym.,28;  2  Fonb.,  375;  Act,  sess. 
24,  ch.  174,  sec.  18  ;  2  Salk.,  415  ;  2  Ld.  Raym.,  937  ; 
2  Dyer,  151  b  :  Benloe,  60  ;  2  Bulst.,  257  ;  1  Sid.,  45  ;  T. 
Raym.,  23  ;  3  Johns.,  189. 


fPHIS  was  an  action  of  assumpsit.  The  dec- 
l  laration  stated  that  Peter  Beecker,  on  the 
22d  June,  1802,  made  his  will  and  devised  to 
his  son,  the  defendant,  all  his  real  estate  in 
Greenwich,  in  Washington  County,  except 
the  ground  on  which  the  Baptist  meeting- 
house stood,  to  hold  the  same  in  fee  ;  subject, 
nevertheless,  to  the  charges,  legacies  and  in- 
cumbrances,  mentioned,  &c.  That  by  the 
same  will  he  bequeathed  to  his  daughter,  the 
plaintiff,  $90,  to  be  paid  to  her  in  half-quarter- 
ly payments,  by  the  defendant,  during  her 
life,  upon  the  order  of  his  executors  ;  and 
which  annuity  was  by  the  said  will  declared 
to  be  chargeable  upon  the  real  estate  devised 
to  the  defendant.  And  by  his  codicil,  made 
the  26th  February,  1803,  he  bequeathed  to  the 
plaintiff  the  additional  sum  of  $10,  to  be  paid 
in  the  same  manner  by  the  defendant  as  the 
said  $90  ;  that  *the  testator  died  on  the  [*  1  OO 
19th  March,  1803,  seized  of  the  lands  devised 
to  the  defendant,  and  without  altering  or  re- 
voking his  will  or  codicil.  The  plaintiff  then 
averred  that  the  defendant,  on  the  19th  March, 
1803,  entered  into  and  upon  the  real  estate  so 
devised  to  him,  and  became  seized  of  it,  sub- 
ject to  the  payment  of  the  said  annuity  of 
$100.  That  the  executors,  on  the  19th  May, 
1803,  proved  the  will,  and  assented  to  the 
legacies.  That,  on  the  12th  September,  1809, 
the  executors,  by  order  in  writing,  directed 
the  defendant  to  pay  the  said  annuity  to  the 
plaintiff.  That  the  plaintiff  presented  the  or- 
der to  the  defendant,  and  requested  payment, 
and  that  he  refused.  That  the  annuity  for 
6|  years  is  in  arrear  and  due  from  the  defend- 
ant, whereof  he  had  notice.  That  the  defend- 
ant hath  occupied  the  real  estate  aforesaid, 
from  the  death  of  the  testator,  under  the  will. 
That,  by  reason  of  the  premises,  the  defend- 
ant became  liable  to  pay.  and  being  so  liable, 
he,  in  consideration  thereof,  on  the  19th  Sep- 
tember, 1809,  promised  to  pay.  &c.  Yet,  &c. 

Plea,  non  assumpsit. 

A  verdict  having  been  found  for  the  plaint- 
iff, the  defendant  moved  in  arrest  of  judg- 
ment : 

1.  Because  indebitatus  assumpsit  will  not  lie 
to  compel  the  payment  of  a  legacy  bequeathed 
by  will. 


NOTE. — Dtvize — Charge  upon  real  estate — Personal 
liability  of  devisee— Remedies  of  legatee. 

An  action  at  law  will  not  lie  to  recover  a  legacy 
against  a  devisee  of  land  charged  with  the  legacy, 
unless  the  devisee  has  promised  to  pay  the  same,  or 
done  some  act  to  raise  an  implied  promise  ;  but  in 
case  of  his  neglect  or  refusal  to  pay  the  same  equity 
will  relieve  the  legatee.  Lockwood  v.  Stockholm, 
11  Paige,  87. 

Where  an  estate  is  devised,  charged  with  the  pay- 
ment of  an  annuity,  acceptance  anil  enjoyment  of  the 
estate  devised,  and  actual  payment  of  a  part  of  the 
legacy  by  the  devisees,  is  conclusive  evidence  of, 
and  equivalent  to,  an  express  promise  by  them  to 
pay  the  annuity.  Van  Orden  v.  Van  Orden,  10  Johns., 
30;  Kclsey  v.  Deyo,  3  Cow.,  133. 

Where  an  estate  is  devised  on  condition  that  the 
devisee  pay  a  legacy,  the  devisee  if  he  accept  the  de- 
vise is  personally  liable  for  the  legacy ;  but  the  land 
is  also  bound,  either  in  the  hands  of  the  representa- 
tives of  the  devisee,  or  of  the  heir  of  the  testator  if 
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the  devisee  refuses  to  accept  of  the  devise.  Birdsall 
v.  Hewlett,  1  Paige,  32 ;  Bugbee  v.  Sargent,  23  Me., 
269;  27  Me.,  338. 

Accepting  the  devise  of  land  charged  with  a  legacy 
creates  a  personal  liability  on  the  part  of  the  legatee 
to  pay  the  legacy.  Glen  v.  Fisher,  6  Johns,  Ch.,  33 ; 
Larkin  v.  Mann,  53  Barb.,  267 ;  Mahar  v.  O'Hara,  9 
111.,  424 ;  Hoover  v.  Hoover,  5  Pa.  St.,  351 ;  Mitten- 
berger  v.  Schlegel,  7  Pa.  St.,  241.  See  Kelsey  v.  West- 
ern, 2  N.  Y.,  500. 

Where  legacies  are  charged  on  lands  devised  the 
legatees  must  proceed  against  the  devisees  for  their 
recovery.  The  executors  are  not  proper  parties  in 
such  a  proceeding.  So  held  in  Conard's  Appeal,  33 
Pa.  St.,  47  ;  Field's  Appeal,  36  Pa-  St.,  11. 

An  action  at  law  does  not  lie  against  a  devisee  for  a 
legacy  charged  upon  land  upon  a  mere  implied  as- 
sumpsit arising  from  the  devise.  Pelletreau  v.  Rath- 
bone,  18  Johns.,  428 ;  Livingston  v.  Livingston,  3 
Johns.,  189. 
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2.  That  the  action,  as  set  forth  in  the  decla- 
ration, is  not  sustainable. 

3.  The  declaration  is  uncertain,  and  insuf- 
ficient in  stating  the  amount  due  ;  and  does 
not  state  a  proper  demand  on  the  defendant  to 
pay  the  same. 

Mr.  H.  Bleecker,  for  the  defendant.  1.  In 
England,  where  a  legacy  is  charged  on  land, 
or  to  arise  from  the  sale  of  real  estate,  it  can- 
not be  sued  for  in  the  spiritual  courts,  but  is 
recoverable  only  in  courts  of  equity.  (2 
Woods,  478  :  Hob.,  265.)  This  case  does  not 
come  within  our  statute  (sess.  24,  ch.  174,  sec. 
18)  giving  a  suit  against  executors.  In  Atkins 
v.  Hill,  and  Hawker  v.  Saunders  (Cowp.,  284, 
1O1*]  289),  *it  was  held  that  asmmpsil  lies 
against  an  executor,  upon  an  express  promise 
to  pay  a  legacy,  in  consideration  of  assets.  But 
there  is  no  case  of  an  action  of  assumpsit 
brought  against  a  devisee.  In  Deeks  v.  Strutt 
(5  Term  Rep. .  690  ;  2  Roper  on  Legacies,  592) 
the  Court  of  K.  B.  decided  that  no  action  at 
law  could  be  maintained  for  a  legacy ;  and 
Lord  Kenyon,  in  giving  his  opinion,  makes  no 
distinction  between  an  express  and  implied 
promise.  He  observed  "  that  the  supporting 
such  an  action  would  be  attended  with  the 
most  pernicious  consequences  ;  that  no  action 
(except  one  in  the  time  of  the  Commonwealth) 
had  been  maintained  for  a  legacy  in  a  court  of 
law."  "  If  an  action  would  lie  for  a  legacy, 
no  terms  could  be  imposed  on  the  party  who 
was  entitled  to  recover  ;  and,  therefore,  when 
the  legacy  is  given  to  the  wife,  the  husband 
would  recover  at  law,  and  no  provision  be 
made  for  the  wife  and  family  ;  whereas  a 
court  of  equity  would  take  care  to  make  pro- 
vision for  the  wife  in  such  cases.  The  whole 
of  that  admirable  system,  which  has  been 
founded  in  a  court  of  equity,  would  fall  to  the 
ground,  if  a  court  of  law  could  enforce  the 
payment  of  a  legacy."  And  in  Farith  v.  Wil- 
son (Peake's  N.  P.  Cas.,  73)  his  lordship  ruled 
at  Nisi  Priux  that  no  action  at  law  would  lie 
for  a  legacv  ;  and  he  put  it  on  the  same  grounds 
of  convenience  and  policy  ;  and  that  a  court 
of  equity  alone  could  make  such  provisions  as 
would  suit  the  convenience  and  circumstances 
of  the  parties.  In  Nicholson  v.  Sherman  (T. 
Raym.,  23),  which  was  in  the  time  of  Charles 
II.,  it  was  held  that  an  action  at  law  would 
not  lie  for  a  legacy.  It  is  true  that  in  the  case 
of  Lord  Sfiye  &  Seale  v.  Guy  (3  East's  Rep. , 
120  ;  see  Freeman's  Rep.,  289),  Lord  Ellenbor- 
ough,  distinguishing  the  case  from  that  of 
Deeks  v.  Strutt,  held  that  an  action  at  law 
would  lie  against  an  executor  to  recover  a 
specific  legacy,  after  the  assent  of  the  executor 
to  the  bequest ;  and  Lawrence,  ./.,  puts  it  on 
the  ground  that,  by  the  assent  of  the  executor, 
the  property  in  the  chattel  bequeathed  vests 
in  the  legatee,  and  is  governed  by  the  rules  of 
common  law.  But  in  the  present  case  there  is 
lOiJ*]  no  express  promise  *of  the  defendant  to 
pay  the  legacy.  The  declaration  states  that  he 
absolutely  refused  to  pay  it. 

Again,  suppose  that  after  the  devisee  had 
paid  the  legacy,  the  fund  should  be  exhausted, 
he  could  not  bring  an  action  at  law  against  the 
legatee  to  refund '(3  Bos.  &  Pull.,  16«).  The 
provision  of  the  statute  (sesa.  24,  ch.  174,  sec. 
18)  requiring  the  legatee  to  give  security  to 
refund,  in  case  there  are  not  assets  enough  to 
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pay  all  the  legacies,  shows  the  sense  of  the 
Legislature,  as  to  the  necessity  of  those  pro- 
visions which  a  court  of  equity  can  make. 

Mr.  Crary,  contra.  The  declaration  states 
an  express  promise  ;  at  least,  it  will  be  so  con- 
sidered, after  verdict.  The  case  of  Deeks  v. 
Strutt  is  not  applicable.  That  action  was  on 
an  implied  promise.  Besides,  it  was  since  our 
Revolution,  and  so  no  authority  here ;  and  it 
was  subsequent  to  the  cases  of  Atkins  v.  HiU 
and  Hawkeg  v.  Saunders,  in  which  Lord  Mans- 
field held  that  an  action  at  law  would  lie  on  an 
express  promise  to  pay  a  legacy,  in  considera- 
tion of  assets. 

In  Ewer  v.  Jones(Z  Salk.,  415  ;  2  Ld.  Raym., 
937,  S.  P.)  Lord  Holt  held  clearly  that  a  de- 
visee might  maintain  an  action,  at  common 
law,  against  a  terre-tenant,  for  a  legacy  devised 
out  of  land  ;  for  where  a  statute  gives  a  right, 
the  party,  by  consequence,  shairhave  an  ac- 
tion at  law  to  recover  it.  And  there  is  good 
reason  for  this  ;  for  if  the  party  elects  to  take 
the  land  devised,  he  must  take- it  cum  onere, 
and  ought  to  be  liable  for  the  legacy  charged 
upon  it.  In  Hawkes  v.  Saunders  Buller,  J., 
says  there  could  be  little  doubt  that  the  action 
could  be  maintained  where  the  legacy  was  to 
be  paid  out  of  land,  and  there  was  an  express 
assent  of  the  executors. 

In  Rose  v.  Bowler  (1  H.  Bl.,  Ill)  Wilson,  J., 
alluding  to  the  cases  in  Cowper,  where  the 
executors  made  themselves  liable,  by  their 
promise  to  pay  in  consideration  of  assets,  ob- 
served that  the  question  then  before  the  court, 
whether,  by  the  general  common  haw,  an  exec- 
utor, as  such,  was  liable  to  be  *sued  [*1O3 
for  a  legacy,  was  a  question  of  great  import- 
ance, and  still  undecided  ;  but  that  case  was 
determined  on  a  different  point.  In  Doe,  ex 
dem.  Lord  Saye  &  Scale,  v.  Guy,  the  Court  of 
K.  B.  were  clearly  of  opinion  that  an  action 
at  law  would  lie  for  a  specific  legacy,  after  the 
assent  of  the  executor.  (3  East,  120  ;  see  1 
Saund.,  278,  note  •  1  Ch.  Cas.,  256  ;  2  Lev., 
209.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  promise  stated  in  the  declaration  is  to 
be  considered,  after  verdict,  and  upon  the 
present  motion,  as  an  express  promise.  This 
is  the  presumption,  and  so  it  has  been  received 
by  the  courts,  in  a  variety  of  cases,  where  there 
was  no  admission  of  the  parties  to  contradict 
it.  (Cowp.,  283,  289;  7  Term  Rep.,  350,  note; 
4  Johns.  Rep.,  237.)  The  question,  then,  be- 
fore us  is,  whether  an  action  at  law  can  be 
sustained  against  a  devisee,  upon  his  express 
promise  to  pay  a  specified  sum,  bequeathed  as 
a  legacy,  and  charged  upon  the  land  devised, 
and  made  after  the  executors  hud  assented  to 
the  legacy,  and  in  consideration  of  his  having 
become  seized  of  the  land  under  the  devise. 

In  the  cases  of  Atlfinnv.  I/ill,  and  of  IlmrkfH 
v.  ,Sr/M/H&'r*(Cowp.,  283,  289),  the  Court  of  K. 
B.  determined  that  an  action  of  a#*n>ni»nt  lay 
at  law  against  an  executor,  on  his  express 
promise  to  pay  a  legacv,  in  consideration  of 
assets  received,  sufficient  to  pay  all  the  debts 
and  legacies.  Those  decisions  have  been  con- 
sidered as  shaken  by  the  case  of  Desk*  v. 
titrutt(5  Term  Rep., "690).  But  the  question' 
in  that  case  was,  whether  the  law  would  raise 
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an  implied  promise,  on  proof  of  the  acknowl- 
edgment of  assets,  and  when  the  legacy  was 
payable  out  of  the  general  funds  of  the  testa- 
tor ;  and  the  court  held  that  it  would  not. 
Lord  Kenyon  said  that  it  was  a  case  almost 
without  precedent,  and  that  the  means  which 
a  court  of  equity  had  to  control  the  suit  so  as 
meet  the  purposes  of  justice,  particularly  when 
1O4*]  the  husband  sued  *for  his  wife's  legacy, 
was  a  strong  reason  for  confining  the  cogniz- 
ance of  such  suits  to  the  courts  of  equity.  The 
K.  B.  afterwards,  in  Doe  v.  Guy  (3  East,  120), 
laid  much  stress  upon  the  circumstance  that 
the  action  of  Deeks  v.  Strutl  was  upon  the  im- 
plied promise  only.  The  cases  in  Cowper 
have  not,  therefore,  strictly  been  overruled. 
They  may  be  reconciled  with  the  subse- 
quent decisions,  upon  the  distinction  between 
an  express  undertaking,  and  a  promise  im- 
plied by  law.  It  must,  however,  be  admitted 
that  the  language  of  some  of  the  old  cases 
(Dyer,  264,  pi.  41  ;  Moore,  917;  Hob.,  265; 
T.  Ravm.,  28),  as  well  as  the  general  reason- 
ing of  Lord  Kenyon,  is  against  the  action  ; 
but  whoever  has  duly  considered  the  author- 
ity of  the  two  decisions  in  Cowper,  and  the 
powerful  manner  in  which  they  are  supported, 
cannot  but  be  conscious  of  the  weight  with 
which  they  press  upon  the  argument. 

None  of  the  old  cases  appear  to  have  arisen 
upon  an  express  promise.  The  court  was  con- 
tent to  lay  down  the  general  rule  that  the  lega- 
tee must  sue  in  the  spiritual  courts  for  his 
legacy.  The  objection  upon  which  Lord  Ken- 
yon seems  chiefly  to  have  relied,  does  not  ap- 
ply here  ;  for  this  is  not  the  case  of  a  husband 
suing  for  his  wife's  legacy,  and  the  objection 
has,  perhaps,  been  deemed  of  too  much  im- 
portance. It  would  equally  apply  to  a  volun- 
tary payment  of  the  wife's  legacy,  without  the 
assent  of  chancery  ;  and  it  would  equally  pre- 
vent an  action  at  law  for  a  specific  legacy, 
which  action  was  sustained  in  the  case  of  Doe 
v.  Guy.  A  specific  legacy  may  consist  of 
money,  or  stock,  or  the  profits  of  a  farm,  if  it 
be  designated  with  sufficient  certainty.  (2 
Fonb.,  375.) 

This  case  is  different  from  the  ordinary  case 
of  a  suit  against  the  executor,  for  a  legacy, 
payable  out  of  the  general  fund,  and  which 
may  be  maintained  at  law,  under  our  statute. 
(Sess.  24,  ch.  174,  sec.  18).  The  books  have 
been  more  favorable  to  the  suit  against  the 
devisee.  LordHolt(2  Salk.,  415;  2  Ld.  Raym., 
1O5*]  937)  supposed  that  an  *action  at  law 
could  be  maintained  in  this  case  ;  and  in  Pas- 
chell  v.  Keterich  (2  Dyer,  151  b ;  Benloe,  60)  all 
the  justices  held  that  the  spiritual  courts  had 
no  jurisdiction  where  the  money  was  to  arise 
from  the  freehold,  and  that  the  legatee  might 
have  account  at  common  law.  Lord  Coke  held 
the  same  language  (2  Bulst.,  257  ;  Dyer,  151  b, 
note) ;  and  in  a  case  in  the  time  of  Charles  II. 
(1  Sid.,  45;  T.  Raym.,  23)  Twisden,  J.,  said 
that  in  his  time  it  had  been  adjudged  in  the 
K.  B.  that  if  one  by  will  devised  a  legacy,  to 
be  paid  out  of  land,  an  action  lay  for  this  in 
that  court. 

These  cases  prove,  at  least,  that  there  never 
was  any  settled  course  of  decisions  against  the 
action  ;  and  when  the  devisee,  or  terre-tenant, 
affirms  the  trust,  by  accepting  of  the  land,  and 
promising  to  pay,  the  case  comes  within  the 
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principle  of  the  cases  decided  by  Lord  Mans- 
field ;  for  it  is  a  contract  founded  upon  a  valu- 
able consideration. 

Whether  a  suit  at  law  would  lie  against  the 
devisee,  or  terre-tenant.  without  such  promise, 
is  a  distinct  question.  It  is  easy  to  perceive 
difficulties  in  the  way  of  such  a  suit,  for  the 
charge  is  not  personal,  but  upon  the  land  ;  and 
unless  the  devisee  makes  himself  personally  re- 
sponsible, by  his  express  undertaking,  the 
judgment  and  execution  ought  to  be  special, 
as  in  the  case  of  a  suit  against  the  heir  and 
devisee,  under  the  statute.  Until  the  statute  of 
3  and  4  W.  &  M.  there  was  no  remedy  at  law, 
by  the  creditor,  against  the  devisee.  Why 
should  the  mere  possession  by  the  terre-tenant 
of  the  land  charged  support 'a  personal  action 
at  law,  of  debt,  or  assuinpxil ,  any  more  than 
the  possession  of  land  charged  with  any  other 
trust,  or  incumbrance  ?  In  the  case  of  Living- 
»ton  v.  The  Executors  of  Livingston  (3  Johns. 
Rep.,  189)  this  court  held  that  an  action  at  law 
would  not  lie  against  the  personal  representa- 
tives of  the  devisee,  upon  the  mere  implied  a#- 
sitmpsti,  arising  from  the  devise  itself.  The 
declaration,  in  that  case,  *might  have  [*1OO 
warranted  the  presumption  of  an  express  prom- 
ise by  the  devisee  ;  but  it  was  conceded  upon 
the  argument  that  it  was  the  case  of  an  im- 
plied assumpgit,  and  the  court  went  upon  that 
ground.  But  whether  a  suit  at  law  will  lie 
against  the  devisee,  or  terre-tenant,  while  in 
possession  of  the  land,  and  without  any  prom- 
ise to  pay,  the  court  give  no  opinion.  We  con- 
fine ourselves  to  the  case  now  before  us,  and 
for  the  reasons  given,  the  motion  in  arrest  of 
judgment  is  denied. 

SPENCER,  J.,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Motion  denied. 

Cited  in-8  Johns-.  149;  10  Johns.,  30;  12  Johns.- 
278;  3  Cow.,  144;  3  Hill,  385;  Hill  &  D.,  242;  4  Edw.» 
739;  2  N.  Y.,  507  :  7  N.  Y.,  166  ;  24  N.  Y.,  133;  5  Barb.' 
411 ;  33  Barb.,  253. 


GALATIAN  v.  GARDNER. 

Dedication — Public    Highway — Twenty    Team 
User — Not  Itecoi'ded. 

A  road  used  as  a  public  highway  for  twenty  years- 
next  preceding  the  21st  March,  1797,  becomes  a  pub- 
lic highway,  though  not  recorded  :  and  it  does  not 
cease  to  be  a  public  high  way,  though  originally  lead- 
ing to  a  dock,  and  landing,  or  ferry,  and  such  ferry 
has. been  changed,  and  though  some  part  of  the  way 
has  been  appropriated  and  built  upon,  if  the  passage 
continues  open  to  the  same  dock  and  landing. 

Citation— 1  laws  of  N.  Y.,  595. 

THIS  was  an  action  of  trespass  quare  daumm 
fregit.  The  locus  in  quo  was  a  piece  of 
land  in  the  village  of  Newburgh,  adjoining 
the  bank  of  the  Hudson  River,  bounded  on  the 
north  by  a  store  and  dock,  west  by  Water 
Street,  south  by  First  Street,  and  east  by  the 
river.  The  plea  was  the  general  issue,  and  the 
defendant  gave  notice,  that  he  would  give  in  evi- 
dence at  the  trial,  that  the  focwstH  ywowasaconiT 
tnon  highway,  and  that  the  plaintiff  obstructed 
it.  and  the  defendant  peaceably  removed  the  ob- 
struction, &c.  ;  that  from  time  immemorial  the 
defendant,  and  others  under  whom  he  claims 
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to  hold,  have  used  the  way,  &c.,  from  a  pub- 
lic highway,  called  Water  Street,  through  the 
close  of  the  plaintiff,  mentioned  in  his  declara- 
tion, to  the  close  of  the  defendant,  &c. 

The  cause  was  tried  at  the  Orange  Circuit, 
in  September,  1809,  when  a  verdict  was  found 
for  the  plaintiff. 

The  cause  turned  upon  a  question  of  fact, 
1O7*]  whether  the  *locus  in  quo  was  a  public 
highway.  It  is  not  necessary  to  detail  the  evi- 
dence given  in  the  case,  as  the  substance  of  the 
testimony  is  stated  in  the  opinion  of  the  court ; 
and  it  would  not  be  well  understood  without 
an  inspection  of  the  map  produced  at  the 
trial. 

Mr.  Fisk,  for  the  defendant,  relied  on  the 
fact,  as  proved  by  the  testimony  of  the  wit- 
nesses, that  the  locus  in  quo  was  a  public  high- 
way, leading  to  the  dock  of  the  defendant. 

Mr.  Caines,  contra,  contended  that  the  locus 
in  quo.  though  part  of  a  public  way,  leading 
from  the  highway  to  where  the  ferry  was 
formerly  kept,  was  not  a  legal  highway,  which 
is  without  a  terminus  d  quo,  or  terminus  ad 
quern.  A  public  way  for  a  particular  purpose, 
is  not  a  highway.  If  a  way  has  been  used  as 
a  way  to  a  ferry,  and  the  place  where  the  ferry 
is  kept  is  changed,  the  right  of  way  in  the  pub- 
lic is  transferred  from  the  old  to  the  new  ferry. 
(Com.  Dig.,  tit.  Chemin,  A,  1,  D,  1  ;  1  Vent., 
189  ;  6  Mod.,  3  ;  Fitzh.  Barre,  pi.  302;  22  As- 
size, 93.)  Where  a  right  of  way  lies  in  usage, 
it  must  be  shown  to  be  constantly  in  the  same 
place  ;  not  in  one  place  to-day,  and  in  another 
place  to-morrow.  (Yelv.,  162,  163;Brownl., 
215.)  Again,  the  right  is  shown  to  the  whole 
road,  not  to  any  particular  spot  in  the  road. 
A  right  to  any  particular  spot  cannot  be  main- 
tained, when  the  whole  road  has  been  trans- 
ferred. When  the  road  has  been  once  changed 
to  a  different  place,  all  rights  under  it,  as  an 
ancient  road,  are  gone. 

This  road  was  never  laid  out  and  reserved 
as  a  public  highway.  The  defendant  pur- 
chased under  the  Coldens,  and  must  be  bound 
by  their  acts.  A  bargain  and  sale  of  land,  with  a 
way  to  it,  does  not  pass  the  way,  for  the  sale 
conveys  only  the  use  ;  and  there  cannot  be  a 
use  or  a  way  created  de  now.  (Cro.  Jac., 
190.) 

Per  Curiam.  The  simple  point  of  fact  in 
this  case  is,  whether  the  locus  in  quo  was  not 
lO8*]a  "  road  used  as  a  *public  highway  for 
twenty  years  or  more  next  preceding  the  21st 
of  March,  1797."  If  this  fact  be  in  favor  of 
the  defendant,  it  amounts  to  a  justification  of 
the  trespass  ;  for  the  statute  (Laws  of  N.  Y.. 
Vol.  I.,  p.  595)  declares  that  every  such  road 
shall  be  taken  and  deemed  a  public  highway, 
although  no  record  thereof  has  been  made. 
The  evidence  in  this  case  greatly  preponder- 
ates in  favor  of  the  usage.  The  defendant 
produced  seven  witnesses,  all  of  whom  had 
known  the  road  for  above  twenty  years  next 
preceding  March.  1797,  and  all  declare  that  it 
had  been  used  during  all  that  time  as  a  public 
highway,  leading  to  the  dock  and  landing  of 
the  defendant. 

The  witnesses  on  the  part  of  the  plaintilFdo 
not  essentially  contradict  the  defendant's  wit- 
nesses. They  principally  go  to  prove  that  the 
road  in  question,  at  the  intersection  of  Water 
JOHNS.  HEP.,  7. 


Street,  had  been  removed  some  feet  more  to 
the  south  than  it  was  formerly,  but  they  ad- 
mit that  it  had  not  varied  where  it  passed  over 
the  premises  of  the  plaintiff  ;  and  they  all  con- 
cur in  the  declaration  that  there  is  no  way  of 
getting  to  the  dock  and  landing  in  question 
but  by  means  of  this  road  ;  for  that  First  Street 
has  never  been  used,  and  ever  has  been,  and 
still  is,  impassable.  There  is  likewise  one  im- 
portant fact  established  by  the  witnesses,  and 
not  contradicted  by  any,  and  that  is.  that  from 
the  1743  there  had'been  a  ferry  kept  at  the  de- 
fendant's landing,  under  a  charter  granted  to 
Alexander  Colden  ;  and  that  before  the  war, 
during  the  war,  and  for  some  time  after  the 
war,  there  was  no  other  ferry  kept  across  the 
Hudson,  at  Newburgh,  but  the  one  at  the  de- 
fendant's dock. 

The  verdict  ought,  therefore,  to  be  set  aside, 
and  a  new  trial  granted,  upon  payment  of 
costs. 

New  trial  granted. 

Cited  in— 20  Wend.,  117 ;  11  Barb.,  462;  9  How.  (U. 
S.),  31 ;  23  Wis.,  553. 


*COLLIER  v.  MOULTON.     [*1<M> 

Assault  and  Battery — Plea  of  Son  Assault  De- 
mesne— Evidence — Pleading — Declaration 
in  Trespass. 

To  an  action  of  trespass,  assault  and  battery,  the 
defendant  pleaded  the  general  issue,  and  pave  not- 
ice that  he  should  offer  evidence  of  son  azsavlt  de- 
mesne: and  the  plaintiff,  at  the  trial,  proved  that  he 
ordered  the  defendant  to  leave  the  house  of  the 
plaintiff ;  and  on  the  defendant's  refusing,  the 
plaintiff  molliter  manux  imposuit,  to  remove  him, 
when  the  defendant  resisted  and  struck  the  plaint- 
iff ;  it  was  held  that  the  defendant  might  give  evi- 
dence to  rebut  the  evidence  of  the  mnUitcr  man  us 
imimmit,  by  showing  that  the  plaintiff  had  no  right 
to  remove  him,  or  in  mitigation  of  damages. 

Son  assault,  &c.,  is  a  justification,  and  when  plead- 
ed, the  plaintiff  must  reply  specially,  mnllite.f  maims 
(mposuit,  and  cannot  give  it  in  evidence,  under  the 
general  replication,  de  injuria  mia  propria,  &c. 

If  a  declaration  in  trespass  commences  with 
"  For  that  whereas,"  &c.,  it  is  bad,  on  a  special  de- 
murrer;  but  after  verdict,  those  words  may  be  re- 
jected as  surplusage. 

Citations— Comb.,  288 :  20  Vin.,  440:  Esp.  Dig.,  317; 
2  Ld.  Kaym.,  1413:  2  Wils.,  303;  lid.,  99;  2  Tyng, 
358. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Rensselaer  County. 

Moulton  brought  an  action  of  assault  and 
battery  against  Collier,  in  the  court  below. 
The  declaration  commenced  with  "  For  that 
whereas,"  «S:c.  The  defendant  pleaded  not 
guilty  ;  and  gave  notice  that  he  should  give  in 
evidence,  son  nnnnult  demesne. 

At  the  trial,  the  plaintiff  proved  that  the  de- 
fendant wa.s  in  the  house  of  the  plaintiff,  mid 
he  ordered  him  to  go  out  ;  and  the  defendant 
replied  lie  would  when  he  was  ready  ;  on 
which,  the  plaintiff  sei/.ed  the  defendant,  nnd 
pushed  him  out  of  the  house,  and  while  the 
plaintiff  was  pulling  him  out,  the  defendant 
struck  the  plaintiff. 

The  defendant's  counsel  offered  to  prove 
that  the  room  in  which  the  assault  was  com- 
mitted was  a  ball-room,  which  had  been  hired 
for  a  hall,  by  the.  witness  and  others,  to  which 
the  defendant  had  been  invited  by  them.  This 
testimony  was  objected  to,  on  the  ground  that 
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the  defendant  had  not  given  notice  of  his  in- 
tention to  justify  under  a  license  ;  and  it  was 
overruled  by  the  court.  The  defendant  then 
offered  to  prove  that  at  the  time  the  assault, 
&c.,  was  committed,  the  plaintiff  was  not  in 
possession  of  the  room  ;  but  that  the  same  had 
been  hired  by  several  persons,  at  whose  invi- 
tation the  defendant  came  there  ;  but  this  evi- 
dence was  objected  to.  It  was  insisted,  on 
the  part  of  the  defendant,  that  the  evidence 
was  admissible,  to  rebut  the  evidence  given  on 
the  part  of  the  plaintiff ;  but  it  was  contended, 
on  the  part  of  the  plaintiff,  that  the  evidence 
1 1O*]  offered  went  to  prove  a  license,  *which 
was  inadmissible  under  the  notice  of  son  as- 
sault demesne  •  and  the  evidence  was  rejected 
by  the  court.  The  defendant  then  offered  to 
prove,  for  the  purpose  of  mitigating  damages, 
that  the  room,  in  which,  &c..  had  been  hired 
by  three  persons,  for  a  ball,  who  gave  a  card 
of  invitation  to  the  defendant  to  attend  the 
ball,  at  the  same  room,  and  that  the  defendant 
came  there  in  consequence  of  such  invitation, 
and  continued  there  until  the  plaintiff  attempt- 
ed to  turn  him  out ;  but  the  court  below  over- 
ruled the  evidence,  as  improper  and  inadmis- 
sible. The  court  charged  the  jury,  that  the 
plaintiff  having  proved  that  he  was  in  posses- 
sion of  the  house,  might,  after  requesting  the 
defendant  to  leave  it,  and  a  refusal  on  his  part, 
lawfully  use  as  much  force  as  was  necessary 
to  put  him  out,  and  the  defendant  could  not 
lawfully  resist  him.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $20.  The  counsel  for 
the  defendant  tendered  a  bill  of  exceptions  to 
the  opinion  and  charge  of  the  court,  on  which 
a  writ  of  error  was  brought  to  this  court. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

THOMPSON,  «/".,  delivered  the  opinion  of  the 
court: 

The  question  arising  out  of  the  bill  of  ex- 
ceptions in  the  court  below  is,  whether  the 
testimony  offered  by  the  defendant,  to  show 
he  had  a  right  to  enter  and  occupy  the  room  in 
the  house  of  the  plaintiff  below,  where  the  as- 
sault and  battery  was  committed,  was  improp- 
erly excluded.  The  defendant  below  pleaded 
the  general  issue,  and  gave  notice  of  son  assault 
demesne.  On  the  trial,  the  plaintiff  proved 
that  he  ordered  the  defendant  out  of  his  house, 
and  on  his  refusing  to  go,  gently  laid  his  hands 
upon  him  to  remove  him.  The  defendant  re- 
sisted, and  struck  the  plaintiff.  And  to  rebut 
this,  the  defendant  offered  the  evidence  which 
was  rejected.  This  evidence  ought  to 
1 1 1*]  *have  been  admitted.  No  possible  ob- 
jection could  lie  to  its  being  received,  in  miti- 
gation of  damages ;  but  it  would  have  been 
proper  to  rebut  the  molliter  manus  set  up  by 
the  plaintiff.  The  case  does  not  fall  within 
the  rule  in  actions  of  trespass,  that  a  license  to 
enter  cannot  be  given  in  evidence  under  the 
general  issue.  Son  assault  is  a  plea  of  justifi- 
cation, charging  the  plaintiff  with  having 
committed  the  first  assault  ;  and  proving  that 
fact  would  exonerate  the  defendant,  unless  the 
resistance  was  carried  further  than  the  neces- 
sity of  the  base  required.  If  the  defendant 
had  pleaded  son  assault,  instead  of  giving  no- 
tice of  it  under  the  general  issue,  and  the 
plaintiff  intended  to  avail  himself  of  the  mol- 
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liter  manus,  he  must  have  replied  specially  ; 
for  he  could  not  give  it  in  evidence,  under  the 
general  replication  de  injuria  sua  projma. 
(Kingv.  Phijypaid,  Comb.,  288;  20  Vin.,  440  ; 
Esp.  Dig.,  317.)  Son  assault  being  set  up  by 
way  of  notice  under  the  plea,  the  plaintiff  had 
no  opportunity  of  -replying,  and  must,  neces- 
sarily, under  such  pleadings,  be  allowed  on 
the  trial,  to  give  evidence  of  mottiter  manus. 
And  if  so,  the  defendant  ought  to  be  admitted 
to  meet  and  rebut  this  evidence,  by  showing 
that  the  plaintiff  had  no  right  to  remove  him 
from  the  house. 

There  was  another  error  assigned,  which, 
although  not  necessary  for  the  decision  of  this 
case,  it  may  not  be  amiss  to  notice.  It  is,  that 
the  declaration  does  not  charge  the  assault 
and  battery  positively,  but  by  way  of  recital, 
each  count  commencing  with  "For  that 
whereas."  This  might  have  been  a  good  ob- 
jection on  special  demurrer.  And,  indeed,  in 
many  of  the  old  cases  in  the  K.  B.,  judgments 
have  been  arrested  for  that  cause.  In  the  C. 
B.  a  different  rule  prevailed.  But  in  more 
modern  cases,  both  in  the  K.  B.  and  C.  B., 
this  defect  has  been  held  to  be  cured  by  the 
verdict.  (2  Ld.  Raym.,  1413;  2  Wils.,  303.) 
In  the  case  of  Douglas  v.  Hall  (1  Wils.,  99) 
Dennison,  J.,  said  that  the  quod  cum  might  be 
rejected,  as  surplusage,  after  verdict.  And 
the  same  opinion  was  *given,  upon  full  [*1 12 
consideration,  by  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Coffin  v.  Coffin  (2Tyng's 
Mass.  Rep.,  358).  There  is  no  weight,  there- 
fore, in  this  objection  ;  but  upon  the  other 
ground,  the  judgment  must  be  reversed. 

Judgment  reversed. 
Cited  in— 5  Cow.,  186. 


THE  FIRST  RELIGIOUS  SOCIETY  IN 
WHITESTOWN 

®. 
STONE. 

Subscription  to  Incorporated  Religious  Society — 
Support  of   Minister —  Conditional  Agree- 
ment—  Validity. 

Where  the  members  of  an  incorporated  religious 
society  subscribed  a  written  agreement  with  the 
trustees  of  the  society,  by  which  they  individually 
engaged  to  pay  to  the  trustees,  or  such  person  as 
the  trustees  should  appoint,  the  sums  set  opposite 
their  respective  names,  for  the  purpose  of  raising1  a 
salary  for  the  support  of  S.,  a  minister  of  the  gos- 
pel, to  be  paid  annually,  so  long  as  S.  shall  adminis- 
ter the  gospel  in  the  said  society,  and  so  long  as  the 
subscribers  should  reside  within  four  miles  of  the 
meeting-house  in  said  society,  &c.  It  was  held  that 
this  was  a  valid  contract,  in  law,  and  binding  on  the 
subscribers,  so  long  as  S.  continued  to  administer 
the  gospel,  and  the  subscribers  to  reside  within  the 


NOTE.  -Subscription  for  religvus,  charitable,  edu- 
cational and  similar  objects — How  far  binding — What 
sufficient  consideration. 

Upon  this  subject  the  authorities  are  in  great 
confusion.  It  seems  to  be  fairly  established  that 
where  advances  have  been  made,  or  expenses  and 
liabilities  incurred  by  others  in  consequence  of 
such  subscriptions,  before  any  notice  of  withdraw- 
al, and  where  such  expenses  were  authorized  by  the 
subscriptions  the  subscriptions  will  be  binding.  See 
Bryant  v.  Goodnow,  5  Pick.,  228 ;  Homes  v.  Dana. 
12  Mass.,  190;  Farmington  Academy  v.  Allen.  14 
Mass.,  172;  Warren  v.  Stearns,  19  Pick.,  73;  Watkins 
v.  Eames,  9  Gush.,  537 ;  University  of  Vermont  v. 
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distance  of  four  miles ;  and  could  not  be  dissolved 
but  by  mutual  consent,  nor  cease  to  be  obligatory, 
until  the  minister  ceased  to  render  the  service  stip- 
ulated. 

Citations— Doug.,  142;  Cowp.,  437;  1  Sid.,  409;  Act 
of  April  8,  1808. 

THIS  was  an  an  action  of  axsumpsit,  tried  at 
the  Oneida  Circuit,  in  June,  1809,  before 
His  Honor,  Mr.  Justice  Yates.  The  action  was 
brought  upon  an  instrument,  not  under  seal, 
signed  by  the  defendant,  with  others,  as  .fol- 
lows : 

' '  Know  all  men  by  these  presents,  that  we, 
whose  names  are  hereunder  written,  being 
members  of  the  First  Religious  Society  in 
Whitestown,  and  being  desirous  of  raising  a 
salary  for  the  support  of  the  Reverend  Sam- 
uel F.  Snowden,  as  a  minister  of  the  gospel  in 
said  society,  do,  in  order  to  carry  this  our  de- 
sire into  effect,  and  for  the  consideration  of 
one  dollar  received  of  the  trustees  of  the  said 
religious  society,  to  our  full  satisfaction,  before 
signing  this  instrument,  promise,  covenant, 
and  engage,  each  one  for  himself,  individually 
and  severally,  to  and  with  the  said  trustees, 
that  we  will  each  one  pay  or  cause  to  be  paid, 
unto  the  said  trustees,  or  such  person  or  per- 
sons as  they  shall  appoint  to  receive  the  same, 
such  sums  as  are  respectively  annexed  to  each 
of  our  names,  to  be  paid  annually  in  each  and 
every  year,  so  long  as  the  said  Reverend  Mr. 
Snowden  shall  administer  the  gospel  in  said 
society,  and  so  long  as  we  the  subscribers 
shall  reside  within  four  miles  of  the 
113*]  *meeting-house  in  said  society,  to  be 
by  the  said  trustees  applied  for  the  sole  and 
only  purpose  of  paying  the  salary  of  the 
said  Reverend  Mr.  Snowden.  And  it  is  fur- 
ther agreed  by  us,  the  subscribers,  that  the 
first  annual  payment  shall  be  made  at  the  ex- 
piration of  one  year  after  the  said  Reverend 
Samuel  F.  Snowden  shall  be  installed  or  or 
dained  in  the  said  society,  and  in  each  and 
every  year  thereafter.  And  now  it  is  the  true 
meaning  of  us  the  subscribers  to  this  instru- 
ment, that  the  same  shall  not  be  obligatory  on 
us  in  any  manner,  untiP  the  whole  sum  sub- 
scribed shall  amount  to  the  sum  of  four  hun- 
dred and  fifty  dollars.  In  testimony  whereof," 
&c. 

At  the  trial,  the  signature  of  the  defendant, 
and  the  amount  of  his  subscription  of  five  dol- 
lars per  annum,  were  admitted.  The  plaintiff 
proved  that  Mr.  Snowden  had  been  regularly 
installed  as  a  minister  of  the  gospel  in  the  said 
society,  on  the  8th  of  September,  1802,  and 
that  he  had  regularly  and  statedly  adminis- 
tered the  gospel  in  the  said  society*  from  that 
time  till  the  present,  and  was  still  a  minister 


|  of  the  gospel  in  the  society.  That  the  defend- 
|  ant,  at  the  time  of  his  subscription,  and  ever 
since,  had  resided  within  four  miles  of  the 
meeting-house  in  the  said  society,  and  that  the 
sum  of  four  hundred  and  fifty  dollars  was 
subscribed  to  the  said  instrument,  previous  to 
the  installation  of  Mr.  Snowden  ;  that  the  sum 
of  five  dollars  was  due  from  the  defendant  on 
the  9th  of  September,  1808,  which  remained 
unpaid  upon  the  said  subscription,  and  for 
which  the  present  action  was  brought. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  no  legal  obligation 
existed,  on  the  part  of  a  subscriber,  for  the 
support  of  a  minister  ;  but  the  same  depended 
wholly  on  the  will  of  the  subscriber,  and  that 
the  instrument  recited  was  inoperative  as  to 
the  defendant ;  but  the  judge  overruled  the 
motion. 

Several  witnesses  were  then  sworn,  on  the 
part  of  the  *defendant,  to  prove  that  [*114 
the  trustees  of  the  said  society  had  not,  during 
several  years,  been  regularly  elected. 

The  plaintiff  then  gave  in  evidence  an  ex- 
emplification of  "  An  Act  relative  to  the  First 
Religious  Society  in  Whitestown,"  passed  the 
8th  April,  1808,  as  follows  : 

"Be  it  enacted,  &c.,  that  the  various  pro- 
visions contained  in  the  act  entitled,  An  Act 
relative  to  the  first  Congregational  Church  in 
the  town  of  Bridgewater,  passed  the  third  day 
of  April,  one  thousand  eight  hundred  and 
seven,  shall  be  and  are  hereby  extended  to  the 
First  Religious  Society  in  Whitestown,  any 
ommission  to  supply  vacancies  in  the  trustees 
of  the  said  society  notwithstanding." 

The  plaintiff  also  read  in  evidence  the  Act 
entitled,  ''An  Act  relative  to  the  First  Con- 
gregational Society  in  the  town  of  Bridge- 
water,"  passed  the  third  day  of  April,  1807. 

"Whereas,  the  trustees  of  said  society,  by 
their  petition  presented  to  the  Legislature.'have 
represented  that  the  society  have,  since  their 
incorporation,  omitted  to  'fill  up  the  vacan- 
cies in  the  board  of  trustees,  until  after  the 
time  prescribed  by  law  for  filling  the  same 
had  expired,  and  have  prayed  relief  in  the  pre- 
mises. Therefore, 

"  Be  it  enacted.  &c.,  That  all  acts  done  by 
the  said  trustees  in  relation  to  the  said  society 
for  their  incorporation,  shall,  to  all  intents 
and  purposes,  be  as  valid  as  if  the  vacancies  in 
the  board  of  trustees  had  been  settled  on  the 
day  prescribed  by  law  for  that  purpose,  and 
that  all  grants  made  to,  and  all  contracts  made 
by  and  with  the  said  trustees,  shall,  in  every 
respect,  be  as  valid  as  if  they  had  in  all  things 
complied  with  the  law  in  relation  to  filling  up 
the  vacancies  in  the  board  of  trustees  ;  and 


Hucll,  2  Vt.,  48;  Troy  Academy  v.  Nelson.  24  Vt.,  189; 
McLurcv.  Wilson,  43  111.,: 35«;  Miller  v.  Billiard,  4« 
111.,  377 ;  Mat-on  v.  Sheppard.  2  Humph.,  335 ;  Barnes 
v.  Ferine,  12  N.  Y.,  18. 

An  to  whether  such  subtcrtptinru  are  valid  on  the 
yrnund  that  thepromltet  mu/tca/f // 8iinix>rf  each  other. 
«oe  George  v.  Harris,  4  N.  H.,  533 ;  Fisher  v.  Ellis,  3 
Pick.,  823;  Ives  v.  Sterling,  «  Met.,  310;  Stewart  v. 
2£u»toe«  of  Hamilton  College,  2  Dun.,  403;  1  N.  Y., 
681 ;  MeAuley  v.  Billinger,  20  Johns.,  89. 

As  to  conditional  sunscriptinng.  see  Williams  Col- 
lege v.  Danforth,  12  Pick. .541 ;  Westminster  College 
v  Gamble.  42  Mo.,  411 ;  New  York  Ex.  Co.  v.  De 
Wolf,  31  N".  Y.,  273. 

See  also,  on  the  general  subjoct,  Caul  v.  Gibson, 
8P*,8t..41tt;  Society  In  Troy  v.  Goddard.  7  N.  H., 
436 ;  Amhcret  Academy  v.  Cowls,  «  Pick.,  427  ; 
JOHKS.  REP.,  7. 


Brou  wer  v.  Hill,  1  Sand.,  820;  Collier  v.  Baptist  Edu- 
cational Society,  8  B.  Mon.,  B8 ;  Plank  Koad  v.  Grif- 
fin, 21  Barb.,  454  ;  Trustees  First  Baptist  Society  in 
Syracuse  v.  Robinson,  21  N.  Y..  234;  Hutchinsv. 
Smith,  M  Bjirb.,  235;  Richmondville  Union  Semi- 
nary v.  Browncll,  37  Barb.,  535;  Wayne,  etc..  Insti- 
tute v.  Smith,  3H  Barb.,  570;  Reformed  Dutch 
Church  v.  Veeder,  4  Wend.,  494  ;  Presbyterian  Socie- 
ty of  Knoxboro  v.  Beach,  74  N.  Y..  72:  Maine  Cen- 
tral Institute  v.  Haskel),  73  Me..  140;  White  v.  Scott. 
2ti  Kan.,  47«;  Foust  v.  Board  of  Publication,  8  Lea 
(Ten n.).  552;  licach  v.  First  M.  E.  Church,  Mi  III.. 
177  ;  Pratt  v.  Elgin  Baptist  Society,  «t  111..  475. 

A  mioHcri  pt  ion  for  the  pitrptme  <>f  p<i//"iy  off  nn  •>/</ 
<lri>t,  no  new  obligation  being  Incurred  upon  faith 
of  the  same,  held  without  consideration.  DCS 
Moines  University  v.  Livingston,  57  In.,  307. 
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the  said  religious  society  is  hereby  restored  to 
all  the  rights  they  may  have  lost  by  the  omis- 
sion to  fill  the  vacancies  as  required  by  law." 

Upon  this  evidence,  the  judge  directed  the 
1 15*]  Jur,V  to  *find  for  the  plaintiff  ;  and  the 
jury  found  a  verdict  accordingly. 

tin  a  case  containing  the  abov.e  facts,  a  mo- 
tion was  made  to  set  aside  the  verdict,  which 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  contract  was  valid  in 
law.  It  was  made  with  a  corporation  compe- 
tent to  contract.  The  consideration  was  the 
preaching  of  the  gospel  by  the  Reverend  Mr. 
Snowden  ;  and  as  long  as  he  continued  to  ad- 
minister the  gospel,  and  the  defendant  to 
reside  within  the  specific  distance,  so  long  was 
the  defendant  bound  by  his  contract.  It  could 
not  be  dissolved  but  by  mutual  consent,  nor 
cease  to  be  obligatory,  until  the  minister  ceased 
to  render  the  service.  Thus,  in  the  case  of 
Marty  n  v.  I  find  (Doug.,  142;  Cowp.,  437),  it 
was  held  that  if  a  rector  appoint  a  curate  of  a 
parish,  and  undertakes  to  continue  him,  and 
allow  him  a  salary  till  he  shall  be  otherwise 
provided  with  some  ecclesiastical  preferment, 
or  lawfully  removed,  he  cannot  be  removed 
without  cause  ;  and  as  long  as  the  rector  con- 
tinues rector  of  that  parish,  he  is  bound  to  pay 
the  salary  ;  and  if  it  be  in  arrear,  the  curate 
may  recover  it,  in  an  action  of  assumpstt.  Lord 
Mansfield  said,  that  if  the  curate  was  not 
enabled  to  do  the  duty,  the  rector  would  be 
excused  from  paying  him  the  salary  ;  for  the 
service  as  curate  was  not  only  the  considera- 
tion, but  the  condition  of  the  salary.  The 
promise  in  that  case  was  in  writing,  not  under 
seal,  like  the  subscription  in  this  case.  A 
similar  decision  was  long  before  made  in  the 
case  of  Taylor  v.  Gai/  (1  Sid.,  409). 

The  Act  of  the  Legislature  of  the  8th  of  April, 
1808,  removed  any  objection,  if  any  valid  one 
before  existed,  as  to  the  validity  of  the  title  of 
the  trustees  for  the  time  being.  The  motion 
on  the  part  of  the  defendant  "to  set  aside  the 
verdict  is  denied. 

Motion  denied. 
Cited  in-52  Ind.,  209;  53  Ind.,  329. 


116*]   *SPENCER  v.  RICHARDSON. 

Discharge    under   Insolvent    Act  —  Subsequent 
Action  for  Debt. 

A  person  in  prison  on  execution,  who  has  ob- 
tained his  discharge  under  the  "Act  for  the  Relief 
of  Debtors,  with  Respect  to  the  Imprisonment  of 
their  Persons"  (sess.  24,  ch.  66),  passed  the  24th  of 
March,  1801,  may,  by  virtue  of  the  7th  section  of  the 
Act  "  to  Amend  the  Act,  for  Giving  Relief  in  Cases 
of  Insolvency,"  passed  the  8th  of  April,  1808  (SPSS. 
31,  ch.  163),  be  proceeded  against  by  action  of  debt, 
though  he  was  discharged  in  1802,  previous  to  the 
oassing  of  the  last  act,  which  provides  that  he  shall 
not  be  held  to  bail,  or  his  body  taken  in  execution 
on  any  judgment  obtained  in  such  action  ;  and  such 
action  is  no  infringement  of  the  immunity  vested 
in  him,  by  virtue  of  his  discharge  under  the  first 
act. 

Citations  —  Act  31  sess.,  ch.  163,  sec.  7 ;  24  sess., 
ch.  66,  sec.  7. 

THIS  was  an  action  of  debt,  on  a  judgment 
of  this  court,  of  October  Term,'  1798,  for 
$1,000  of  debt,  and  $14.96  costs. 
2(J8 


The  defendant  pleaded  three  pleas  :  1.  A 
discharge,  as  a'n  insolvent  debtor,  under  the 
Insolvent  Act,  on  the  23d  of  July,  1804.  2. 
That  the  plaintiff  sued  out  a  ca.  sa.  on  the 
judgment  of  October  Term,  1801,  returnable 
at  January  Term,  on  which  the  defendant  was 
arrested  the  9th  of  January,  1802,  and  kept  in 
custody  of  the  Sheriff  of  Cayuga,  until  he  was 
discharged  by  the  Cayuga  Court  of  Common 
Pleas,  in  May  Term,  1802,  under  the  "Act  for 
the- Relief  of  Debtors,  with  Respect  to  the  Im- 
prisonment of  their  Persons."  3.  That  the 
judgment  was  rendered  upon  a  bond  for  $1,000, 
conditioned  to  pay  $500  with  interest,  and  that 
the  plaintiff,  in  April  Term,  1799,  sued  out  a 
fi.  fa.  on  the  judgment,  on  which  the  sheriff 
levied  the  debt  and  damages,  except  $225  of 
the  goods  and  chattels  of  the  defendant  ;  and 
this  he  is  ready  to  verify,  &c. 

There  was  a  general  demurrer  to  the  second 
plea,  and  joinder  ;  which  was  submitted  to  the 
court  without  argument. 

Per  Curiam.  The  Act  of  the  31st  sess.,  ch. 
163,  sec,  7,  provides  that  any  debtor,  discharged 
under  the  act  mentioned  in  the  plea,  may  be 
sued  by  an  action  of  debt  ;  but  he  is  not  to  be 
held  to  bail,  nor  shall  any  execution  issue 
against  his  body,  on.any  judgment  to  be  ob- 
tained in  such  action.  This  act  cannot  then 
be  considered  as  invalidating  the  effect  of  a 
discharge,  declared  in  the  7th  section  of  the 
act  (sess.  24,  ch.  66),  mentioned  in  the  plea. 
The  discharge  there  was  only  as  to  the  person, 
and  not  as  to  the  property  of  the  debtor  ;  and 
though  that  act  says  that  *"  no  action  [*1 1  7 
of  debt  shall  be  brought  upon  such  judgment," 
and  the  new  act  allows  of  such  action,  this  is 
no  violation  of  the  immunity  which  had  vested 
in  the  defendant,  seeing  that  the  new  act  pro- 
vides that  the  defendant  may  indorse  his  ap- 
pearance, and  that  his  body  shall  not  be  taken 
in  execution.  He  cannot  then  be  considered 
liable  to  imprisonment,  in  the  new  suit,  and 
has  no  right  to  consider  his  privilege  impaired. 
The  new  suit  is  only  a  more  effectual  means 
of  arriving  at  the  property  ;  and  so  long  as  the 
person  of  the  debtor  is  not  affected,  the  new 
remedy  was  a  fair  subject  for  legislative  pro- 
vision'and  amendment. 

Judgment  for  the  plaintiff. 


WHITE  v.  CANFIELD. 

Discharge  Under  Insolvent  Act  of  Another  State 
—  Protects  to  what  Extent  —  Local  in  Effect. 

A  discharge  under  the  Insolvent  Act  of  the  State 
of  Connecticut,  by  which  the  person  of  tho  debtor 
is  protected  from  arrest  and  imprisonment,  for  any 
debt  due  to  any  creditor  named  in  tho  insolvent 
debtor's  petition,  is  no  bar  to  a  suit  brought  by  any 
such  creditor  against  such  debtor  in  this  State. 

Such  discharge  is  limited  to  the  person  only,  with- 
out discharging  the  debt,  and  is  local  in  its  effect. 

Citations—  1  Dall.,  188;  2  Johns.,  198. 


was  an  action  of  debt  on  a  judgment 
in  the  Superior  Court  of  the  State  of  Con- 
necticut, rof  February  Term,    1808,  for  $100 
damages,  and  $50.96  costs. 


NOTE.— State  insolvent  laws— No  extraterritorial 
effect.    See  Van  Raugh  v.  Arsdalu,  3  Cai.,  154,  note. 

JOHNS.  REP.,  7. 


1810 


BEECKER  v.  SIMMONS. 


117 


The  defendant  pleaded:  1.  Nil  debet.  2. 
Reciling  the  Insolvent  Act  of  Connecticut,  by 
which  the  insolvent  may  petition  the  Supreme 
Court,  and  assign  over  his  property  ;  and  com- 
missioners, appointed  by  the  court,  are  au- 
thorized, on  his  making  a  full  and  just  disclos- 
ure and  assignment,  to  grant  him  a  certificate, 
which  shall  operate  to  protect  his  person  from 
arrest  and  imprisonment,  for  any  debt  due  to 
any  creditor  named  in  his  petition  ;  the  defend- 
ant averred  that  being  an  inhabitant  of  Connec- 
ticut, and  owing  the  said  judgment,  he  did,  on 
the  15th  of  August,  1809,  petition,  &c.,  that 
he  was  adjudged  insolvent,  and  that  the  com- 
missioners appointed  did,  on  the  1st  of  Sep- 
tember, 1809,  give  him  a  certificate,  stating 
that  he  had  made  the  due  assignment  ;  where- 
fore; he  prayed  judgment,  &c. 
1  18*]  *The  plaintiff  replied,  protesting,  1. 
That  the  pie  i  wus  bad  in  law.  2.  That  no  such 
proceedings  were  had,  &c.,  and  for  plea  said 
that  the  cause  of  action  for  which  the  judg- 
ment was  rendered  arose  in  this  State,  where 
both  the  plaintiff  and  defendant  resided  ;  and 
that  the  plaintiff  ever  was  and  still  is  an  inhab- 
itant of  this  State ;  that  he  did  not  appear  to 
oppose  or  consent  to  the  proceedings  under  the 
Insolvent  Act  in  Connecticut ;  nor  was  he 
party  or  privy  thereto  ;  and  this  he  is  ready  to 
verify,  tfcc. 

To  this  plea  there  was  a  general  demurrer 
and  joinder  ;  and  the  same  was  submitted  to 
the  court  without  argument. 

Per  Curinm.  The  certificate  granted  to  the 
defendant,  in  Connecticut.wasnot  a  discharge 
from  the  debt,  but  only  from  imprisonment.  It 
was,  therefore,  limited  in  its  object,  and  local 
in  its  effect.  The  case  of  James  v.  Allen  (1 
Dallas,  188)  is  analogous  ;  a  discharge  from 
imprisonment  in  New  Jersey  was  held  to  be 
no  bar  to  a  suit  on  the  same  demand  in  Penn- 
sylvania. It  is  clearly  no  bar  to  an  action  here 
upon  the  judgment. 

In  the  case  of  Smith  v.  Spinolla  (2  Johns. 
Hep.,  198)  it  was  decided,  that  though  it  be 
shown  that  the  body  of,  the  defendant  could 
not  be  arrested  in  the  foreign  State,  yet  if  the 
<lebt  be  prosecuted  here,  the  defendant  must 
submit  to  the  ordinary  remedies,  provided  for 
the  creditor  by  our  law.  Judgment  must,  ac- 
cordingly, be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Cited  in  -2  Cow.,  632  ;  10  Wend.,  442  ;  2  Mason,  161 ; 
X  Mason,  «0. 


119*]  *BEECKEH 

T. 

SIMMONS,  Impleaded  with  ANDHKWS. 

Avsigitme.nl  of  Bail  I»ond — Action  on,  Ayitiit.it 
Princi/Hil  and  Hail — Common  Hail — Original 
Suit — Plaintiff  (Jondnded  by  Ekction. 

Where  the  pluinliir  takes  an  ussivnment  of  the 
bafl-boild,  and  bring-H  an  notion  ajniinst  the  principal, 
and  tlic  I  mil  to  the  arrest,  and  obtains  a  judgment, 
and  issues  an  execution,  he  cannot  afterwards  tile 
'/'•Minion  (mil  in  the  original  suit,  and  proceed  to 
Judgment  therein  ;  but  is  concluded  by  his  election 
tit  proceed  on  the  bail-bond. 

Citation -«  Johns.,  97. 
JOHNS.  RKP..  7. 


HHHIS  was  an  action  of  debt  on  a  judgment. 

The  plaintiff  sued  Simmons  &  Andrews  on 
their  joint  note.  Andrews  only  was  arrested, 
and  put  in  bail  to  the  sheriff ;  but  neglecting 
to  put  in  special  bail,  the  plaintiff  Took  an 
assignment  of  the  bail-bond,  on  which  he 
brought  an  action,  and  obtained  judgment. 
The  suit  on  the  bail-bond  was  against  Andrews, 
and  one  Asa  Gunn.  Upon  this  judgment  the 
plaintiff  issued  a  ca.  sa.  in  which  both  defend- 
ants, in  the  bail-bond  suit,  were  taken  and 
committed  to  custody.  After  remaining  some 
time  in  custody,  they  left  the  jail  liberties,  and 
returned  home.  The  plaintiff  filed  common 
bail  in  the  original  action,  and  entered  up  a 
judgment  against  both  defendants,  and  brought 
an  action  of  debt  on  that  judgment,  in  which 
Simmons  only  was  taken. 

Upon  these  facts,  two  questions  were  sub- 
mitted for  the  decision  of  the  court : 

1.  Whether  the  plaintiff,  having  elected  to 
take  an  assignment  of  the  bail-bond,  and  pro- 
ceeded to  judgment  thereon,  could  afterwards 
file  common  bail  to  bring  the  defendants  into 
court. 

2.  Having  taken  the  bail  in  execution,  is  not 
that  a  satisfaction  of  the  debt  ? 

Per  Curiam.  The  plaintiff  having  elected 
to  proceed  upon  the  bail-bond  to  a  judgment, 
and  having  charged  the  bail  to  the  arrest  and 
his  principal  in  execution,  he  cannot  be  per- 
mitted, afterwards,  to  waive  these  proceedings 
by  filing  common  bail  in  the  original  suit,  and 
proceeding  to  a  judgment  therein.  He  is,  con- 
cluded by  his  election,  and  the  proceeding 
under  it.  The  remedies  are  incousislent  with 
each  other  ;  and  he  cannot  have  both.  That 
would  be  oppressive.  *The  case  comes  [*12O 
within  the  principle  of  the  decision  in  Smith 
\.  7&*e/imj«fe(6  Johns.;Rep.,  97),  for  the  bail  to 
the  arrest  became  substituted  for  special  bail. 
The  filing  of  common  bail  in  the  original  suit 
was  irregular,  after  the  judgment  and  execu- 
tion upon  the  bail-bond  ;  and  no  doubt  the 
court,  on  proper  application,  would  have  set 
aside,  as  irregular,  the  judgment  upon  which 
this  suit  was  brought.  But  that  question  is 
not  now  before  us  ;  and  upon  the  first  point 
summitted,  we  are  of  opinion  with  the  defend- 
ant ;  and,  according  to  the  stipulation  in  the 
case,  judgment  is  to  be  entered  accordingly. 

Judgment  for  the  defendant. 
Cited  in-32  Mich.,  129. 


GENET  v.  MITCHELL. 

lAM — Pleading — Part  of  LiMoii*  Matter  in 
Dedaration  Afmndoned —  Chnrye  Ayainxt 
Foreign  .Minister — Question  for  Jury. 

In  an  action  for  a  libel,  the  plaintiff,  at  the  trial, 
may  abandon  any  part  of  the  libcloua  mutter  in  tiny 
onecoiint  in  bis  declaration,  and  the  part  so  aban- 
doned may  l»-  used  in  connection  with  the  part  re- 
tained, to  show  ii.s  meanintr,  and  he  will  IK-  entitled 
to  recover.  If  the  part  retained  be  sutlicicnt  to  sus- 
tain an  action. 

Where  tin-  HlM'l  churned  the  plaintiff,  who  had 
in •'  M  a  minister  of  France  to  the  I  nited  States,  with 
having  "traitorously  Itctiiiyed  the  secrets  of  his 
srovornnipnt,"  ami  the  proof  was  that  he  had  pub- 
lished his  instructions:  it  «a>  held  that  u  public 
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minister  may,  if  he  deems  it  necessary,  publish  his 
instructions  ;  and  whether,  by  such  publication,  he 
had  traitorously  made  known  the  secrets  of  his 
government,  is  a  mixed  question  on  which  a  Jury, 
in  this  action,  under  the  advice  of  the  court  are  to 
decide. 

Citations—  Cowp.,  184  ;  5  Johns.,  211  ;  Wicquefort, 
torn.  1,  sec.  H  ;  Kobinct,  torn.  22,  tit.  Instruction,  sec. 
3  ;  Martens,  217. 


was  an  action  for  a  libel.  The  declara- 
-  tion  contained  three  counts.  The  second 
count  was  abandoned  at  the  trial.  The  first 
count  charged  the  defendant  with  publishing, 
on  the  26th  March,  1807,  in  a  newspaper,  called 
"Republican  Crisis,"  at  Troy,  in  the  County 
of  Rensselaer,  a  "false,  scandalous  and  mali- 
cious libel,  of  and  concerning  the  plaintiff," 
which  (omitting  the  innuendoes  and  averments) 
was  as  follows  : 

"  Genet  is  on  the  alert  in  Rensselaer.  He  is 
determined  to  put  down  his  enemies,  and  make 
them  bite  the  dust.  He  intends  his  committee 
of  vigilance  shall  cover  themselves  with  glory. 
Thus  he  will  deserve  well  of  the  faction,  re- 
ceive the  due  consideration  of  the  first  consul, 
and  be  made  one  of  the  legion  of  honor."  "  It 
is  said  that  the  French  government  have  a  spy 
in  every  nation  on  earth,  who,  by  giving  in- 
121*]  formation  of  the  *strength,  measures 
and  movements  of  those  governments,  and 
thus  aid  the  emperor  in  his  numerous  subjuga- 
tions and  conquests.  If  this  be  the  case,  who 
is  the  spy  ?  " 

The  third  count  charged  the  defendant  with 
publishing  a  libel  in  the  same  paper,  on  the 
16th  t  March,  1807,  in  the  following  words: 
"  This  charge  is  the  offspring  of  some  French 
Jacobin,  who.  with  the  versatility  peculiar  to 
his  cast,  has,  perhaps,  converted  himself  into 
an  emissary  of  Bonaparte.  The  County  of 
Rensselaer,  I  am  told,  does  harbor  such  a  one, 
who,  on  a  former  occasion,  strived  to  sow 
sedition  among  us,  lighted  a  flame  which  re- 
quired all  the  energies  of  our  Washington  to 
extinguish  ;  and  to  prevent  its  scorching  his 
own  skirts,  traitorously  betrayed  the  secrets 
of  his  own  government.  Our  countrymen 
would  do  well  to  be  on  their  guard  against 
such  incendiaries  ;  "  meaning,  &c. 

The  defendant  pleaded  the  general  issue, 
with  notice  of  special  matter  to  be  given  in 
evidence,  by  way  of  justification. 

At  the  trial,  the  defendant  was  admitted  to 
be  the  editor  and  publisher  of  the  paper  con- 
taining the  alleged  libel.  A  witness  testified 
that  the  words  "Genet,  "and  "French  emis- 
sary," in  the  first  paragraph,  meant  the  plaint- 
iff ;  and  that  he  understood  the  charge  "  spy," 
in  the  other  paragraph,  taken  in  connection 
with  the  preceding  article,  applied  to  the  plaint- 
iff ;  but  if  the  paragraph  containing  the  word 
"spy"  was  not  taken  in  connection  with  the 
preceding  article,  he  should  not  know  who  to 
apply  it  to  ;  that  he  understood  that  "Bona- 
parte" meant  the  Emperor  of  France  ;  that  he 
understood  the  words  "French  Jacobin"  to 
mean  the  plaintiff  ;  and  that  his  understanding 
of  the  application  of  these  words,  in  the  alleged 
libel,  to  the  plaintiff,  was  founded  principally 
on  matters  of  public  notoriety,  which  he  had 
122*]  heard,  as  to  *the  plaintiff's  conduct 
and  proceedings,  while  he  was  the  French 
minister  near  the  United  States. 
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It  was  admitted  that  the  plaintiff  was  min- 
ister of  the  French  Republic,  as  stated  in  the 
declaration  ;  and  the  defendant,  in  order  to 
make  out  his  justification,  set  forth  in  the 
notice  subjoined  to  his  plea,  in  relation  to  the 
seditious  conduct  of  the  plaintiff,  while  he  was 
minister  of  France,  offered  to  read  in  evidence 
the  deposition  of  Thomas  Jefferson,  and  a 
pamphlet  containing  the  correspondence  be- 
tween the  plaintiff,  while  French  minister, 
and  Mr.  Jefferson,  then  Secretary  of  the 
United  States,  the  plaintiff's  attorney  having 
consented  that  the  pamphlet  should  be  entitled 
to  the  same  credit,  as  the  original  letters  which 
passed  between  the  plaintiff  and  Mr.  Jefferson. 

It  was  objected  to  the  admission  of  this  evi' 
dence,  that  the  defendant's  notice  did  not  state, 
with  sufficient  precision,  the  seditious  acts, 
&c.,  on  which  the  defendant  meant  to  rely. 
The  plaintiff's  counsel,  after  some  discussion, 
stated  to  the  judge  that  they  abandoned  all  the 
libelous  matter  set  forth  in  the  declaration, 
except  the  second  paragraph  in  the  first  count, 
which,  it  was  alleged,  charged  the  plaintiff 
with  being  a  "  spy"  of  Bonaparte,  and,  except- 
ing the  charge  in  the  last  count,  that  the  plaint- 
iff had  traitorously  betrayed  the  secrets  of  his 
own  government.  It  was  then  submitted,  on 
the  part  of  the  defendant,  whether  such  an 
abandonment  could  be  made  by  the  plaintiff  ; 
and  the  judge  being  of  opinion  that  it  might 
be  done,  the  plaintiff's  counsel  declared  that  he 
abandoned  all  the  libelous  matter,  except  as 
above  mentioned ;  upon  which  the  evidence 
offered  by  the  defendant,  as  to  the  other  mat- 
ters, was  held  irrelevant. 

The  defendant,  by  consent  of  the  plaintiff's 
counsel,  read  in  evidence  a  letter  from  the 
plaintiff  to  Mr.  Jefferson,  accompanying  the 
plaintiff 's  instructions,  &c.,  as  French  minister, 
contained  in  a  printed  pamphlet,  announcing 
*the  publication  of  those  instructions  [*123 
by  the  plaintiff,  in  such  printed  pamphlet. 

It  was  admitted  that  the  plaintiff  was  re- 
called and  superseded  as  French  minister,  at 
the  request  of  the  President  of  the  United 
States,  in  the  commencement  of  the  year  1793; 
and  that  the  plaintiff,  in  December,  1793,  pub- 
lished his  instructions. 

The  plaintiff  also  gave  in  evidence  two  de- 
crees, dated  at  Paris,  7th  Fructidor,  7th  year 
of  the  French  Republic,  showing  that  his  name 
had  been  erased  from  the  list  of  emigrants, 
and  his  property,  which  had  been  sequestered, 
ordered  to  be  restored,  and  by  which  he  was 
enjoined  to  return  to  France,  within  three 
months  after  notice  of  those  decrees. 

The  defendant's  counsel  contended  that  the 
charge  of  spy,  as  stated  in  the  declaration,  was 
not  warranted  by  the  supposed  libel,  nor  were 
the  innuendoes  and  averments  proved  ;  and 
that  the  remaining  supposed  libelous  matter 
relied  upon  by  the  plaintiff,  was  fully  justified. 
The  judge  charged  the  jury,  that  in  his  opin- 
ion the  plaintiff  was  entitled  to  recover  on  the 
first  point  ;  and  as  to  the  second  point,  he 
thought  the  defendant  had  made  out  a  strong 
defense,  but  he  left  it  to  the  jury,  on  'he  evi- 
dence before  them,  to  find  such  verdict  as  they 
should  deem  just.  The  jury  found  a  verdict 
for  the  plaintiff  for  $200  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 
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Messrs.  Sudani  and  Van  Vechten,  for  the  de- 
fendant. The  plaintiff,  at  the  trial,  abandoned 
the  whole  of  the  publication  charged  as  libel- 
ous,  in  the  first  and  second  counts,  except  the 
second  paragraph  of  the  first  count,  and  rested 
himself  on  the  abstract  term  "spy."  The 
word  occurs  in  a  distinct  paragraph.  It 
1 24*]  is  an  important  *question,  whether  the 
plaintiff  can,  after  stating  a  variety  of  facts,  in 
his  declaration,  as  libelous,  and  the  defendant 
comes  prepared  to  meet  the  whole  charge,  be 
permitted  to  separate  the  facts,  and  rely  on 
one  distinct  fact,  as  libelous,  when  there  might 
be  a  clear  and  complete  justification  of  The 
whole,  taken  together.  If  the  other  paragraphs 
are  struck  out,  the  charge  of  spy  is  clearly  not 
libelous.  Where  two  countries  are  in  a  state 
of  amity  and  peace  with  each  other,  to  charge 
a  citizen  of  one,  with  being  a  spy  in  the  other, 
is  not  libelous. 

There  are  no  averments,  in  the  declaration, 
to  help  out  the  charge,  or  to  show  it  libelous. 
There  is  nothing  in  the  libel  that  will  apply 
the  words  to  the  plaintiff.  It  is  too  vague  and 
uncertain,  to  admit  of  a  particular  application. 
There  must  be  a  colloquium,  as  to  extrinsic 
matter,  to  show  the  necessary  inference,  or  ap- 
plication, as  to  the  plaintiff.  (Cowp.,  688;  1 
Johns.  Rep.,  286 ;  5  Johns.  Rep.,  211  ;  Chitty's 
PI.,  382,  383;  8  East,  431  ;  Cro.  Eliz.,  497;  5 
State  Tr.,  590  ;  4  Co.,  20  ;  9  East,  95.) 

The  extraneous  matter,  in  the  present  case, 
is  in  the  first  paragraph.  The  plaintiff  having 
entered  a  nolle prosequi,  as  to  the  second  count, 
and  the  first  paragraph  of  the  first  count,  it 
operates  as  a  complete  extinguishment  of  the 
matter  so  abandoned.  The  case  stands  as  if 
the  paragraphs,  so  relinquished,  were  erased 
from  the  record.  Having  abandoned  the  first 
paragraph,  without  any  qualification,  or  re- 
servation, it  must  be  entirely  rejected.  Then 
the  second  paragraph  stands  alone,  without 
anything  from  which  it  can  possibly  be  in- 
ferred that  the  plaintiff  was  intended.  Ad- 
mitting that  the  plaintiff  may  abandon  any 
count,  or  part  of  it,  he  cannot,  af  terwards:  re- 
sort to  the  part  abandoned,  to  explain  the 
residue. 

If  the  plaintiff  meant  to  make  use  of  the  first 
paragraph  to  explain  the  second,  he  should 
have  retained  it,  with  a  colloquium  or  proper 
averments  ;  but  he  has  totally  and  absolutely 
abandoned  it ;  and  he  cannot  now  retain  it,  for 
any  purpose  whatever.  No  principle  is  better 
1 155*]  or  *more  clearly  settled,  than  when 
the  language  of  a  libel  is  too  uncertain  to  ad- 
mit of  any  application  to  the  plaintiff,  with- 
out the  aid  of  extrinsic  matter,  such  extrinsic 
matter  must  be  introduced  with  proper  aver- 
ments. 

If  the  innuendo  could  have  been  proved,  it 
has  not,  in  fact,  been  proved.  There  is  no 
averment  that  Bonaparte  was  at  war  with  the 
United  States,  or  Unit  he  meditated  their  sub- 
jection ;  how,  then,  could  the  plaintiff  be  per- 
mitted to  prove  that  fact?  And  without  it,  the 
charge  of  being  a  spy,  «fcc.,  could  not  be  libel- 
ous. A  material  innuendo  or  averment  can 
not  be  rejected. 

Then,  as  to  the  second  libel,  stated  in  the 
third  count,  the  defendant  made  out  a  com- 
plete justification,  from  the  printed  papers, 
furnished  by  the  defendant,  and  lodged  in  the 
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office  of  the  Secretary  of  State.  It  is  admitted 
that  instructions  to  ministers  are  secret ;  that 
the  plaintiff's  instructions  were  so  ;  and  it  was 
proved  that  he  published  those  instructions  ; 
that  he  willfully  and  treacherously  betrayed 
the  secrets  of  his  government. 

A  minister  has  no  discretion  to  publish  the 
secret  instructions  of  his  government.  They 
are  never  made  public,  without  the  authority 
or  permission  of  his  government. 

Again,  the  jury  were  misdirected.  If  the 
matter  abandoned  by  the  plaintiff  was  re- 
jected, he  could  not  be  entitled  to  recover  on 
the  first  count. 

It  is  a  question  of  law,  whether  the  instruc- 
tions of  ministers  are  secret,  and  can  be  pub- 
lished, without  betraying  the  secrets  of  gov- 
ernment. The  judge  should  have  decided  the 
law  on  this  subject,  and  not  have  left  it  to 
the  jury.  If  the  plaintiff  was  entitled  to  re- 
cover at  all,  on  the  first  count,  on  the  charge 
of  being  a  spy,  it  could  only  be  as  for  a  term 
of  reproach  and  odium,  and  the  jury  should 
have  been  so  instructed,  as  the  damages  would, 
in  that  case,  have  been  much  less. 

*  Messrs.  Foot  and  Russell,  contra.  It  [*12G 
is  well  settled  that  the  plaintiff  may,  at  Ni»i 
Pi-ius,  relinquish  any  one  count  in  his  declara- 
tion, or  any  part  of  a  count.  (1  Saund.,  207, 
note  2.)  The  plaintiff  abandoned  the  first  par- 
agraph of  the  first  count,  merely  as  libelous 
matter  ;  and  there  is  no  reason  why  he  may  not 
use  it  afterwards,  with  the  other  paragraph, 
to  show  its  meaning.  The  plaintiff  is  not- 
bound  to  prove  the  whole  of  an  innuendo. 
What  is  not  necessary  to  support  the  action, 
may  be  rejected,  as  surplusage.  (9  East,  93, 
Roberts  v.  Camaen.)  It  is  sufficient,  if  enough 
is  shown  to  entitle  the  plaintiff  to  recover. 

Though  the  defendant  is  not  charged  with 
being  such  a  spy  as,  by  the  law  of  nations 
would  subject  him  to  the  punishment  of  death; 
yet  the  character  of  a  spy  is  imputed  to  him,  in 
an  odious  and  injurious  sense.  Any  charge,  in 
writing,  which  tends  to  injure  the  reputation 
of  the  plaintiff,  and  degrade  him  in  public  es- 
timation, is  libelous.  It  is  admitted  that  this 
was  a  question  of  law  for  the  judge  to  decide  : 
and  he  did  decide  it.  His  charge  was  in  favor 
of  the  plaintiff,  on  the  first  count,  and  in  favor 
of  the  defendant,  on  the  third  count ;  and  he 
I  finally  left  the  whole  matter  to  the  jury.  The 
j  defendant  has,  then,  no  reason  to  complain  of 
the  charge  of  the  judge. 

The  libelous  matter  in  the  third  count  was 
fully  proved.  Did  the  defendant  make  out  a 
!  justification  ?  Did  he  prove  that  the  plaintiff 
!  had  traitorously  published  the  secrets  of  his 
j  government  ?  Admitting  that  his  instructions 
were  secret,  he  had  a  right  to  publish  them 
whenever  he  thought  it  necessary.  He  could 
not  be  compelled  to  do  it;  but  lie  might  exer- 
cise his  discretion  as  to  publication.  (Wicq. 
Amb.,  105,  168.)  Wicq ue. fort  states  that  am- 
bassadors have  the  power  to  publish  their  in- 
structions, whenever  they  judge  it  necessary 
for  the  intere-it  of  their  government.  And  the 
same  doctrine  is  laid  down  by  Kohinet,  in  his 
Universal  Dictionary  (Rob.  I)ict.  Univ.,  Vol. 
XXII.,  p.  387.  5SMI).  Various  instances  are 
given  by  Wicquefort,  of  ministers  having  pub- 
lished their  instructions  ;  and  we  have  frequent 
examples  of  *such  publications,  in  [*lii7 
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modern  times.  Mr.  Wickham,  the  English 
minister  in  Switzerland,  published  his  instruc- 
tions, to  contradict  the  suggestion  that  he  was 
employed  against  the  French  Republic.  The 
same  thing  was  done  by  Mr.  Drake,  in  Bava- 
ria, to  repel  the  charge  of  the  French  govern- 
ment. M.  Ternant,  the  predecessor  of  Mr. 
Genet,  offered  to  Mr.  Jefferson  to  file  his  in- 
structions in  the  office  of  the  Secretary  of 
State,  to  refute  the  charge  that  he  was  directed 
by  his  government  to  do  everything  in  his 
power  to  check  the  commercial  prosperity  of 
the  United  States.  Mr.  Monroe,  after  his  re- 
turn from  France,  published  his  instructions, 
in  vindication  of  his  own  conduct  and  reputa- 
tion. Mr.  Genet  had  a  right  to  publish  his 
instructions,  to  vindicate  himself  from  a  charge 
that  he  had  betrayed  the  secrets  of  his  own 
government.  If.  then,  a  minister  has  a  right 
to  use  his  discretion,  in  that  respect,  this  court 
cannot  decided  on  the  question  as  to  the  abuse 
of  that  discretion.  It  is  a  matter  altogether 
between  him  and  his  own  government.  The 
judge  very  properly  left  it  to  the  jury,  as  a 
matter  of  fact,  whether  the  plaintiff  had  treach- 
erously disclosed  his  instructions,  or  betrayed 
the  secrets  of  his  government. 

YATES,  J.  A  new  trial  was  moved  for  on 
the  following  grounds : 

1.  That  the  first  libel  set  forth  in  the  decla- 
ration is  not  supported  by  proof. 

2.  That  the  libel  stated  in  the  other  count 
was  justified. 

3.  That  the  jury  were  misdirected  by  the 
judge. 

This  cause  was  tried  nnder  the  qualified 
abandonment,  as  stated,  to  which  objections 
have  been  raised  in  the  argument.  I  consider 
the  doctrine  laid  down  in  1  Saund.,  207,  n.  2, 
as  the  law  on  the  subject,  and  that  the  excep- 
tion is  incorrectly  taken.  The  course  adopted 
by  the  plaintiff  was  proper  ;  and  it  was  corn- 
1 28*]  petent  *to  him  to  abandon  part  of  the 
libelous  matter,  in  any  one  count,  provided  the 
part  relied  on  contained  sufficient  to  sustain 
the  action  ;  and  as  evidence  of  this,  the  judge 
correctly  admitted  the  whole  publication  con- 
taining the  libelous  matter. 

I  do  not  think  the  case  requires  a  very  min- 
ute or  extensive  examination  of  the  rules  of 
pleading  or  of  evidence,  applicable  to  an  action 
for  a  libel.  These  are  so  fully  laid  down  in 
the  books,  and  particularly  in  the  famous  case 
of  The  King  v.  Home,  in  Cowper,  recently 
recognized  by  this  court,  in  the  case  of  Van 
Vechten  v.  Hopkim,  as  to  render  a  repetition  of 
the  law  on  the  subject  unnecessary.  I  shall 
confine  myself  to  an  application  of  some  of  the 
principles' thus  established,  to  the  facts  dis- 
closed in  this  cause. 

It  cannot  seriously  be  contended  that  the 
words  relied  on  in  the  first  and  third  counts, 
in  themselves,  are  not  sufficiently  explicit  to  be 
well  understood  ;  and  that,  on  account  of  their 
vagueness  and  uncertainty,  they  are  not  ac- 
tionable. 

The  allusion  to  the  plaintiff,  in  the  first  part 
of  the  publication  stated  in  the  first  count,  is 
evident,  and  does  not  leave  a  doubt  that  he 
was  the  person  intended ,  yet  as  it  might  pos- 
sibly require  an  explanation,  the  testimony 
adduced  gives  such  explanation,  and  wholly 
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removes  the  ambiguity,  if  any  can  be  sup- 
posed to  exist ;  nor  is  this  paragraph  sus- 
ceptible of  a  construction  different  from  the 
one  given  to  it  by  the  witness ;  that  by  Genet, 
the  French  emissary,  was  intended  the  plaintiff 
in  this  cause ;  that  the  charge  of  spy,  in  the 
next  paragraph,  if  tajteu  in  connection  with 
the  preceding  article,  must  be  applied  to  the 
plaintiff,  and  that  Bonaparte  meant  the  Em- 
peror of  France. 

The  paragraph  containing  thechargeof  spy, 
immediately  follows  the  animadversions  on 
the  plaintiff's  conduct ;  and,  from  the  manner 
in  which  it  is  introduced,  no  room  is  left  to  doubt 
that  this  charge  was  intended  to  apply  to  him. 
*It  is  in  vain  to  say  that  this  might  be  [*129 
deemed  a  separate  or  distinct  paragraph,  dis- 
connected with  the  former  part  of  the  publica- 
tion. It  must  and  will  irresistibly  be  taken  in 
connection,  and  the  meaning  and  true  con- 
struction necessarily  follows,  which  manifest- 
ly charges  the  plaintiff  with  being  a  spy  of  the 
French  government ;  giving  information  of  the 
strength,  measures  and  movements  of  the  gov- 
ernment of  the  United  States,  to  aid  the  Em- 
peror of  the  French  in  subjugating  them  ;  and, 
consequently,  representing  the  plaintiff  in  an 
odious,  if  not  in  a  criminal,  point  of  view  ; 
and,  according  to  the  rules  of  law,  libelous  in 
either  case.  The  objection,  therefore,  to  the 
insufficiency  of  the  proof,  as  to  the  first  libel 
set  forth  in  the  declaration,  cannot  be  sus- 
tained. 

I  shall  now  proceed  to  an  examination  of 
the  alleged  justification  of  the  libelous  master 
relied  on  in  the  3d  count — that  the  plaintiff  had 
traitorously  betrayed  the  secrets  of  his  own 
government.  To  justify  tliis  charge,  the  de- 
fendant proved  that  the  plaintiff  had  publish- 
ed his  instructions  as  minister,  and  that  his 
name  had  been  on  the  list  of  proscribed  emi- 
grants. 

It  could  not  be  pretended,  nor  was  it  attempt- 
ed, that  the  plaintiff  had  not  incurred  the  dis- 
pleasure of  the  executive  directory  of  France, 
and  had  been  proscribed.  The  cause  of  this 
proscription  does  not  appear.  That  its  exist- 
ence, at  the  period  stated,  ought  to  be  deemed 
conclusive  evidence  of  the  alleged  treachery  to 
his  government,  I  cannot  admit.  The  plaint- 
iff might  have  published  his  instructions, 
without  being  subjected  to  such  a  charge. 
It  might  have  been  done  by  him  to  repel  im- 
proper accusations,  or  in  exercise  of  a  sound 
discretion,  given  him  by  the  power  he  repre- 
sented, and  not  unfrequently  extended  to  per- 
sons holding  the  important  office  he  held  under 
that  government  Nor  is  it  unreasonable  to 
infer  that  this  discretion,  in  some  measure, 
existed,  as  the  instructions  stated  that  the 
abandonment  of  this  cautious  or  (as  translated 
by  some)  secret  policy  depended  on  future 
*occurreuces ;  and  was  to  be  pursued  [*13O 
or  not,  according  to  to  the  plaintiff's  own 
judgment.  The  proceeding  of  the  executive 
directory,  subsequent  to  the  publication  of 
those  instructions,  do  not  prove  treachery  in 
the  plaintiff.  It  is  a  fact,  too  well  attested, 
that  many  innocent  persons  have  fallen  victims 
to  the  measures  of  that  extraordinary  tribunal. 
How  far  the  publication  of  those  instructions 
operated  as  treachery  to  his  own  government, 
the  jury  were  to  decide  ;  and  it  was  properly 
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submitted  to  them  by  the  judge,  with  his  opin- 
ion, that  a  strong  defense  had  been  made  out ; 
giving  to  the  defendant  a  full  opportunity  to 
receive  the  effect  of  his  justification,  which  the 
jury,  no  doubt,  have  considered,  and  their 
verdict  ought  not  now  to  be  disturbed.  A  new 
trial  must,  consequently,  be  refused. 

THOMPSON,    and  VAN  NESS,  JJ.,  were    of 
the  same  opinion. 

KENT,  C h.  J.  I  am  also  of  the  same  opin- 
ion. I  will  only  add,  on  the  the  second  point, 
that  whether  the  defendent  had  made  out  a 
justification  of  the  charge  that  the  plaintiff  had 
traitorously  made  public  his  instructions,  was 
a  mixed  question  properly  submitted  to  the 
jury,  under  the  advice  of  the  court.  The  fact 
cannot  be  said  to  be,  perse,  traitorous.  These 
instructions  are  understood  to  be  confidential 
.and  secret ;  but  it  does  not  follow  that  they 
are  to  remain  so  in  every  possible  case.  The 
fitness  or  the  fraud  of  the  disclosure  will  de- 
pend upon  the  motive  and  the  circumstances 
attending  the  publication.  This  seems  to  be 
the  better  opinion  of  the  writers  cited  by  the 
counsel  for  the  plaintiff,  and  who  treat  par- 
ticularly upon  this  branch  of  the  diplomatic 
duties.  Wicquefort  (L'Ambassadeur,  torn.  I, 
sec.  14)  says  that  the  ambassador  is  not  obliged 
to  show  his  instructions  to  the  foreign  court ; 
and  he  even  maintains  that  he  ought  not  to 
show  them  without  necessity,  and  without  an 
express  order.  If  necessity  forms  an  excep- 
131*]  tion  to  the  general  *rule,  the  ambassa- 
dor must  be  left  to  judge  of  its  force  ;  and  no 
prudent  minister  would  readily  yield  to  it 
•without  strong  reasons,  sufficient  to  procure 
the  approbation  of  his  sovereign.  In  the 
Dictionnaire  Universel  of  Robinct  (torn.  22, 
tit.  Instruction,  sec.  3)  it  is  stated  that  some- 
times the  ambassador  shows  his  instructions 
without  order  ;  but  this,  as  it  is  there  observed, 
ought  to  be  the  work  of  reason  and  of  choice, 
.and  for  some  justifiable  end.  Martens,  in  his 
Summary  of  the  Law  of  Nations,  p.  217,  is 
•equally  explicit.  He  says  that  the  instruc- 
tions to  the  minister  are  not  usually  pro- 
duced to  the  court  where  he  is  sent,  unless  his 
own  court  orders  him  to  do  it,  or  unless  he, 
from  urgent  motives,  thinks  himself  justifiable 
in  communicating  certain  passages  of  them  : 
and  that  Lss  Memoires  du  Compte  d'  Avaux 
furnish  a  unmber  of  examples  of  such  com- 
munications, and  the  matter  is  left  to  the  discre- 
tion of  the  minister.  Wicquefort  refers  to  a 
number  of  specimens  of  these  state  papers, 
which  had  been  made  public,  probably,  after 
the  negotiations  had  terminated  ;  and  it  ought 
to  be  observed,  in  the  present  case,  that  when 
the  plaintiff  published  his  letter  of  instructions, 
his  functions,  as  minister,  had  terminated,  or 
were  about  to  cease.  The  criminality  or  in- 
nocence of  the  act  will,  then,  depend  al- 
together upon  the  intent  with  which  it  was 
done.  This  is  one  of  those  cases  in  which  we 
may  apply  the  maxim,  that  ariim  non  faeit 
reum  ni*i  men*  nit  rea.  The  more  natural  in- 
ference from  the  facts  before  us  is,  that  the 
plaintiff  published  his  instructions  without 
any  criminal  views,  and  merely  to  vindicate 
his  official  conduct.  His  object  wn«*  to  prove 
1m  fidelity  in  his  trust,  and  not  to  betray  the 
essential  interests  of  his  government.  I  think 


the  jury  were  warranted  in  drawing  this  con- 
clusion. The  act  may  have  been  ill  advised  or 
injudicious,  without  being  chargeable  with 
perfidious  motives.  Nor  does  it  appear  that 
the  French  government  ever  considered  this 
act  of  the  plaintiff  as  ground  for  any  specific 
charge  or  complaint. 

*SPENCER,  /.,  not  having  heard  the  [*132 
argument  in  the  cause,  declined  giving  an 
opinion. 

Motion  denied. 
Cited  in— 12  Wend..  21. 


TUTTLE  v.  MAYO. 

Pleadings — Declaration  on  Special  Agreement — 
Recovery  on  General  Count — Evidence. 

Where  the  plaintiff  declares  on  a  special  agree- 
ment, and  attempts  to  recover  thereon,  but  fails 
altogether,  he  may  recover  on  a  general  count  in 
his  declaration,  if  the  case  be  such  that  if  there  had 
been  no  special  agreement  he  might  have  recovered 
on  a  general  count,  as  for  money  had  and  received. 

It  is  not  necessary,  in  all  cases,  to  give  positive 
evidence  that  the  defendant  has  received  money  be- 
longing to  the  plaintiff  ;  but  where,  from  the  facts 
proved,  it  may  fairly  be  presumed  the  defendant 
has  received  the  plaintiff's  money,  the  plaintiff  may 
recover  for  money  had  and  received  to  his  use. 

Citations— 1  Bos.  &  P.  N.  S.,  355 ;  Doug.,  137. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  five  counts.  The  first 
was  on  a  special  agreement,  for  that  whereas 
the  defendant,  on  the  28th  of  July  1808,  at, 
&c.,  in  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant, 
would  cause  to  be  delivered  to  the  defendant 
36  barrels  of  pork,  on  sale,  or  to  return  the 
same  to  the  plaintiff,  when  thereto  afterwards 
requested,  the  defendant  undertook,  &c.,  to 
return  the  said  36  barrels  of  pork  to  the  plaint- 
iff, when  thereunto  requested,  or  otherwise 
the  defendant  would  be  the  buyer  thereof,  or 
be  accountable  to  the  plaintiff  for  so  much  as 
should  not  be  returned,  at  the  price  of  $21  per 
barrel,  saving  to  himself  124  per  cent,  for  sell- 
ing, and  would  pay  to  the  plaintiff  the  said 
$21  per  barrel  for  the  same,  &c.  The  plaintiff 
averred  the  delivery  of  the  pork,  pursuant  to 
the  agreement,  and  that  the  defendant  did  not, 
afterwards,  when  requested,  &c.,  return  the 
36  barrels  of  pork,  or  any  part  thereof,  &c. 
The  second  and  third  counts  were  for  goods 
sold  and  delivered  ;  the  fourth  for  money  paid, 
&c.,  and  the  fifth  for  money  had  and  received 
to  the  use  of  the  plaintiff. 

To  the  first  four  counts,  the  defendant 
pleaded  non  cut»uni]mt,  and  gave  no  answer  to 
the  fifth,  on  which  a  default  was  entered. 
The  jury  were  authorized  to  assess  the  dam- 
ages on  the  fifth  count,  as  well  as  to  find  the 
truth  of  the  issue  joined  on  the  other  counts. 

*Thc  plaintiff  produced  t he  receipt  [*  133 
of  the  defendant  for  36  barrels  of  pork  of 
the  plaintiff,  dated  the  18th  of  July,  1808. 

It  was  proved  that  the  defendant  had  ad- 
mitted that  6  barrels  had  been  left  with  one 
C'orbin,  to  be  sold  ;  that  10  or  12  had  been  de- 
livered to  the  plaintiff's  order,  and  that  18  re- 
mained in  the  defendant's  possession.  Four 
of  the  barrels  left  with  ('orl)in  were  re 
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turned  to  the  plaintiff,  and  the  other  two 
were  sold. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  evidence  did  not 
support  the  first  count  on  the  agreement,  but 
the  motion  was  overruled  by  the  judge.  It 
was  admitted  that  the  plaintiff  was  entitled  to 
recover  $37  for  the  two  barrels  sold,  under  the 
fifth  count.  The  judge  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover  for  the  18 
barrels  not  returned,  at  the  rate  of  $21,  de- 
ducting 12£  per  cent,  commissions  on  the 
amount,  with  the  interest,  from  the  21st  of 
March,  1809 ;  and  the  jury  found  a  verdict  ac- 
cordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge.  The  case  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  On  the  trial,  the  plaintiff  gave 
in  evidence  the  defendant's  receipt  for  36  bar- 
rels of  pork,  in  store,  to  be  delivered  to  the 
plaintiff's  order  ;  no  other  evidence  was  given 
in  support  of  the  special  count.  But  from  the 
evidence  it  appeared  that  part  of  the  pork  had 
been  sold,  and  the  money  was  in  the  defend- 
ant's hands.  With  respect  to  another  part  of 
the  pork,  though  there  is  no  direct  evidence 
that  the  defendant  sold  it,  the  inference  is  irre- 
sistible that  he  had  sold  it,  and  had  the  money 
in  his  pocket. 

There  is  some  contrariety  in  the  books  on  the 
question  whether  a  plaintiff,  after  having  at- 
tempted to  support  a  count  on  a  special  agree- 
134*J  ment,  and  failed,  may  resort  to  *the 

feneral  counts.  We  think  the  rule  laid  down 
y  Sir  James  Mansfield,  in  1  Bos.  &  Pull.  N. 
S.,  355,  is  correct  and  accurate,  and  therefore 
adopt  it  ;  it  is  this  :  where  a  party  declares  on 
a  special  agreement,  seeking  to  recover  there- 
on, but  fails  altogether,  he  may  recover  on  a 
general  count,  if  the  case  be  such  that  suppos- 
ing there  had  been  no  special  contract  he 
might  still  have  recovered.  In  this  case  the 
plaintiff  failed  wholly  in  making  out  a  special 
agreement,  and  under  the  count  for  money 
had  and  received,  the  evidence  entitled  him  to 
recover. 

It  is  not  necessary  in  all  cases  to  give  posi- 
tive evidence  that  the  defendant  had  received 
money  belonging  to  the  plaintiff.  Where,  from 
the  facts  proved,  it  may  be  fairly  presumed  he 
has  received  the  plaintiff's  money,  the  action 
for  money  had  and  received  is  maintainable. 
(Doug.,  137.) 

The  verdict  is  perfectly  just ;  and  unless 
some  legal  principles  have  been  violated,  and 
we  think  none  have  been,  there  ought  not  to 
be  a  new  trial. 

Motion,  denied. 

Cited  in— 10  Johns.,  37 :  12  Johns.,  276 ;  4  Wend., 
276 ;  5  Wend.,  207 ;  8  Wend.,  644  ;  12  Wend..  388 :  16 
Wend.,  638;  3  Barb.,  69;  2  E.  D.  Smith,  375;  42 
Super.,  450;  Hemp.,  104;  5  Bias..  42;  38  Mich., 


WASHBURN,  qui  tarn,  &c.,  v.  M'INROY. 

Action  Qui  Tarn — Retailing  Liquors  Without  Li- 
cense— Several  Offence*  Proved — Can  Recover 
only  One  Penally. 
In  an  action  qui  tarn,  on  the  7th  section  of  the 
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Tavern  Act  (34  sess.,  ch.  164),  for  retailing  liquors, 
&c.,without  a  license,  the  plaintiff,  though  he  states 
and  proves  several  distinct  off enses,can  recover  only 
one  penalty. 

Citation— Act  34  sess.,  ch.  164,  sec.  7, 18. 

THIS  was  an  action  of  debt,  tried  at  the 
Washington  Circuit,  June,  1810,  before 
Mr.  Justice  Van  Ness.  The  declaration  con- 
tained sixteen  counts  for  retailing  strong  and 
spirituous  liquors,  to  be  drank  in  the  house  of 
the  defendant,  not  having  any  permit,  or 
license,  to  retail  strong  and  spirituous  liquors, 
for  the  purpose  of  keeping  an  inn,  or  tavern, 
contrary  to  the  provisons  of  the  Act  entitled, 
"An  Act  to  lay  a  duty  on  strong  liquors,  and 
for  regulating  inns  and  taverns"  (24  sess.,  ch. 
164).  The  offenses  were  charged  to  have  been 
committed  on  the  *4th  July,  1809,  and  [*135 
from  day  to  day,  Sundays  excepted,  to  the  20th 
July,  in  the  same  year.  The  plaintiff  sued 
under  the  7th  section  of  the  act,  which  gives  a 
penalty  of  $25  for  every  offense  ;  and  by  the 
16th  section  of  the  act,  one  half  of  the  penal- 
ties recovered  are  to  be  paid  to  the  overseers 
of  the  poor  of  the  city  or  town  where  the  of- 
fense happens,  and  the  other  half  to  the  per- 
son suing  for  the  same.  At  the  trial  the  plaint- 
iff produced  a  witness  to  prove  the  sale  of  one 
gill  of  brandy,  at  the  store  of  the  defendant, 
which  is  distinct  from  and  opposite  to  his 
house  in  Argyle.  The  defendant  objected  to 
the  witness  as  incompetent,  being  an  inhabit- 
ant of  the  town  of  Argyle  ;  but  the  objection 
was  overruled  by  the  judge.  The  defendant 
then  objected  to  the  plaintiff's  proving  more 
than  one  offense  ;  but  this  objection  was  over- 
ruled by  the  judge.  The  plaintiff  then  pro- 
duced witnesses  who  proved  the  sale  of  liquors 
by  retail  to  five  several  persons,  at  several 
times,  which  were  drank  in  his  store,  previous 
to  the 4th  July,  1809,  and  on  the  4th  July;  and 
one  of  the  witnesses  testified  that  he  had  fre- 
quently seen  the  defendant  sell  liquors,  by  re- 
tail, during  the  summer  of  1809,  which  were 
drank  in  the  defendant's  store. 

The  defendant  moved  for  a  nonsuit,  which 
was  overruled  by  the  judge,  who  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  $75 ;. 
and  the  jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
on  the  following  grounds  : 

1.  That  the  witnesses,  being  inhabitants  of 
the  town  of  Argyle,  ought  to  have    been  re- 
jected, as  interested. 

2.  That  the    testimony  ought  to    have  been 
confined  to  the  days  on  which  the    offenses 
were  charged,  in  the  plaintiff's  declaration,  to 
have  been  committed. 

3.  That  several  penalties  cannot  be  joined  in 
one  declaration  ;  *and  that  only  one  [*136- 
penalty  could  be  recovered. 

Per  Curiam.  The  only  points  worthy  of 
consideration  are,  whether  the  act  inflicts 
more  than  one  penalty  for  the  offense  of  sell- 
ing liquors  without  a  license  ;  and,  if  it  does, 
whether  there  can  be  more  than  one  penalty 
recovered  in  one  action. 

The  7th  section  ordains,  if  any  person  shall 
sell  strong  or  spirituous  liquors,  by  retail, 
without  having  such  license,  or  if  any  person 
shall  sell,  &c.,  to  be  drank  in  his  house,  &c., 
without  having  entered  into  such  recogniz- 
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ance,  every  person  who  shall  be  guilty  of 
either  of  the  offenses  aforesaid,  shall,  for  each 
offense,  forfeit  $25.  Adopting  the  principle 
which  guides  in  the  construction  of  penal 
statutes,  that  they  are  to  be  construed  strictly, 
the  forfeiture  of  $25  is  not  incurred  for  every 
offense  against  either  of  those  provisions  ;  but 
the  words  "  each  offense,"  used  in  the  section, 
impose  the  forfeiture  of  $25  upon  the  offense 
of  selling  without  a  license,  and  also  $25  for 
the  offense  of  selling  to  be  drank  in  the  house, 
•fee.,  without  having  entered  into  a  recogniz- 
ance. The  terms  "  for  each  offense,"  in  other 
words,  subject  the  offenders,  in  either  of  those 
cases,  to  one  forfeiture  for  each  of  the  two 
enumerated  offenses. 

The  18th  section  provides  that  whenever  any 
suit  shall  be  commenced,  and  a  recovery  had 
for  a  penalty,  for  selling  liquors  without  a 
license,  such  recovery  shall  be  a  bar  to  all 
prosecutions  for  offenses  of  the  like  nature, 
committed  before  such  recovery. 

This  section  confirms  the  construction,  and 
shows  that  the  Legislature  intended  that  there 
should  be  a  recovery  for  a  single  penalty  only, 
not  only  by  the  words,  "and  a  recovery  had 
for  a  penalty,"  but  by  declaring  that  such  a 
recovery,  that  is,  a  recovery  for  a  penalty, 
shall  be  a  bar,  as  to  offenses  committed  before 
such  recovery.  If  a  multiplicity  of  offenses 
137*]  can  be  sued  for  *in  one  suit,  the  pro- 
tection afforded  by  this  section  of  the  act 
against  prosecutions  for  offenses  committed 
before  the  the  recovery,  is  entirely  defeated 
and  frustrated. 

The  court  is,  accordingly,  of  opinion  that, 
at  all  events,  but  one  penalty  is  recoverable,  in 
one  action,  and  that  recovery  bars  all  anteced- 
ent offenses.  Upon  the  plaintiff's  remitting 
$50  of  his  verdict,  he  may  enter  up  his  judg- 
ment for  the  remaing  $25. 

Judgment  accordingly, 

Distinguished— 62  N.  Y.,  389. 

Cited  in— 13  Johns.,  253 ;  3  Hill,  528  ;  45  N.  Y.,  453 ; 
46  N.  Y..  859 ;  2  Sweeny.  312. 


RICHARDS,  ET  AL, 

V. 

PORTER,  Sheriff,  &c. 

Arrent  by  SJteriff  on  Capias — New  Sheriff  Ap- 
pointed—  Writ  Unturned  by  Old  Sheriff— 
Dinc/targed  by  Bail  to  New  Sheriff — Plaintiff 
Poceed*  to  Judgment — Escape,  who  Liable — 
Irregularity  of  Old  Sheriff. 

In  February,  1H07,  &  sheriff  arrested  a  person  on  n 
<-ni>iii.-  atl  rrtp.  returnable  in  May  Term  following, 
and  the  defendant  was  detained  in  custody,  until 
March.  1807,  when  a  new  sheriff  being  appointed, 
the  prisoner  was  assigned  over  by  the  old  to  the 
new  sheriff;  the  writ,  however,  was  returned  by 
oldsheriff,  wpi  corpit*  in  ru*f<x<t<i.  Soon  after  the 
assignment  of  the  prisoner,  the  new  sheriff  <\\  — 
charged  him  on  his  giving  a  l>nil-lM>nd.  The  plaint- 
iff had  knowledge  of  the  taking  of  the  l>ml-l><md  ; 
but  proceeded  to  judgment,  and  took  out  a  en.  *a,, 
which  being  returned  mm  c*t  inr.,  he  brought  an 
action  against  the  new  sheriff  for  an  escape;  and  it 
was  held  that  as  tin-  new  sheriff  was  I  muni  I  to  dis- 
charge the  prisoner  at  any  time  before  the  return  of 
the  .  .I, mr.  ati  reap.,  on  his  tendering  sufficient  bail, 
he  was  not  liable  for  an  escape. 

The  old  sheriff  had  no  right  to  return  the  writ, 
after  he  waa  out  of  office,  but  should  have  delivered 
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it  to  the  new  sheriff,  with  the  assignment  of  the 
prisoner,  so  that  the  new  sheriff  might  return  it 
with  his'lrdorsetnentof  the  discharge  of  the  defend- 
ant on  bail,  by  which  the  plaintiff  would  have 
known  the  situation  of  the  defendant.  The  new 
sheriff  was  not  bound  to  give  notice  to  the  plaintiff 
of  his  having  let  the  defendant  to  bail. 

Whether  the  new  sheriff  would  be  responsible  in 
such  a  case,  without  a  delivery  of  the  writ  to  him  by 
the  old  sheriff.  Quaere  t 

Citations— 1  Laws  of  N.  Y.,  210;  2  Roll.  Abr., 
457  r,;  1  Bulst.,  70,;  Dalton  516;  4  East,  604;  Dalton, 
15,  16;  3  Co.  71. 

rpHIS  was  an  action  of  trespass  on  the  case, 
J-  against  the  late  sheriff  of  Saratoga  County, 
for  the  escape  of  one  Philip  Rykert,  who  was 
in  custody  of  the  defendant,  on  mesne  process, 
at  the  suit  of  the  plaintiffs.  The  cause  was 
tried  at  the  Saratoga  Circuit,  in  May,  1810,  be- 
fore Mr.  Justice  Van  Ness. 

In  February,  1807,  Daniel  Bull,  then  sheriff 
of  Saratoga  County,  arrested  Rykert,  on  a 
capia*  ad  re*}*mdendum,  at  the  suit  of  the 
plaintiffs,  returnable  in  May  Term,  1807. 
Rykert  was  detained  in  custody  by  Bull,  by 
virtue  of  the  writ,  until  March,  1807,  when 
Bull  was  removed  from  the  office  of  sheriff, 
and  Porter,  the  defendant,  appointed  in  his 
stead.  The  writ  was  returned  *"  cepi  [*138 
corpus  in  cu&todia,"  by  Bull  ;  and  Rykert  was 
duly  assigned,  with  other  prisoners,  by  Bull 
to  Porter.  The  assignment  was  made  about 
the  1st  of  March,  1807.  About  a  fortnight 
after  receiving  the  assignment  of  Rykert,  the 
defendant,  as  sheriff  of  Saratoga,  took  a  bail- 
bond  in  his  own  name,  from  Rykert  and 
another,  which  he  deemed  sufficient  security, 
and  let  Rykert  go  at  large,  without  the  knowl- 
edge or  consent  of  the  plaintiffs  in  that  action, 
and  without  giving  them  any  notice  thereof. 

The  plaintiffs  in  that  action  proceeded 
against  Rykert,  and  recovered  a  judgment 
against  him  in  August  Term,  1807,  for  $354.68 
damages  ;  upon  which  a  test.  ca.  m.  was  issued 
returnable  in  August  Term,  1808  ;  and  was 
returned  non  est  by  Bull,  who  was  then  sheriff 
of  the  county  ;  having  been  re-appointed  to 
that  office,  on  the  removal  of  the  defendant. 

It  was  proved  that  Rykert  was  insolvent. 

The  jury,  by  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiffs,  for  six  cents 
damages,  and  six  cents  costs,  with  leave  for 
the  plaintiffs  to  move  for  a  new  trial,  on  the 
above  facts. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  C'uriam.  The  prisoner  Rykert  was  en- 
titled to  his  discharge  from  prison,  at  any  time 
before  the  return  day  of  the  writ,  on  giving  a 
bail-bond,  with  competent  bail  ;  and  the  de- 
fendant, as  sheriff,  was  bound  to  let  him  go, 
on  receiving  such  a  bond.  (Laws  of  N.  Y., 
Vol.  I.,  p.  210.)  Though  the  prisoner  was 
turned  over  to  the  defendant  by  the  former 
sheriff,  that  assignment  could  not  affect  his 
right  to  be  discharged  on  bail.  The  defendant 
was  not  bound  to  give  notice  to  the  plaintiff  of 
the  act  of  taking  a  bail  bond,  in  any  other  way 
than  by  an  indorsement  upon  the  writ,  and 
that  was  not  delivered  to  him.  Tin-  irregular- 
ity was  in  the  old  sheriff,  in  not  handing  over 
*the  writ  along  with  the  assignment  [*  139 
of  the  prisoner.  He  had  no  authority  to  re- 
turn the  writ  after  he  was  out  of  office.  He 
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should  have  delivered  it  to  his  successor,  and 
the  successor  would  or  ought,  to  have  returned 
the  writ  into  court,  with  the  former  sheriff's 
return  thereon,  and  his  own  indorsement, 
stating  the  fact  of  having  let  the  prisoner  to 
bail.  (2  Roll.  Abr.,  457,  C ;  1  Bulst.,  70; 
Dulton,  516  ;  4  East,  604.)  This  would  have 
been  the  regular  course,  and  then  the  plaintiffs 
would  have  had  due  notice  of  the  condition  of 
the  party.  It  is  to  be  presumed  from  the  case, 
that  the  writ  was  specified  in  the  indenture  of 
assignment,  as  without  such  notice  ;  at  least, 
the  defendant  would  not  have  been  bound  to 
take  or  detain  the  prisoner.  (Dalton,  15,  16  ; 
3  Co.,  71.)  Whether  he  was  responsible  for 
the  prisoner,  without  delivery  of  the  writ, 
might  also  be  a  question  ;  but  that  is  not  an 
essential  point  in  this  case  ;  for,  if  it  be  admit- 
ted that  the  defendant  was  responsible,  he  did 
no  more  than  his  duty  in  letting  the  prisoner 
to  bail,  and  was  only  bound  afterwards  to  see 
that  special  bail  was  entered.  As  no  bail  was 
put  in,  the  plaintiff  proceeded  to  a  judgment 
under  a  mistake,  and  the  judgment  was  erro- 
neous. The  defendant  was  not  answerable  at 
all  for  an  escape,  for  there  was  none  while  he 
had  charge  of  the  prisoner.  As,  however, 
nominal  damages  only  are  recovered,  the  de- 
fendant makes  no  objection  to  the  verdict ; 
and  the  motion  on  the  part  of  the  plaintiff  to 
set  it  aside,  ought  to  be  denied. 

Motion  denied. 
Cited  in— 27  Barb.,  182 ;  14  Abb.  Pr.,  414. 


14O*|  *PANGBURN  v.  PATRIDGE. 

Replevin  —  When  it  Lies. 

Replevin  lies  for  any  tortious  or  unlawful  taking 
of  goods  ;  and  not  in  cases  of  distress  only. 

Citations—  7  Hen.  IV..  28  h  ;  2  Edw.  IV.,  16  ;  6  Hen. 
VII.,  9;  Bro.,  tit.  Replevin.pl.  36,  39;  Roll.  Abr., 
tit.  Replevin,  B  ;  Jones  Rep.,  173;  Cro.  Eliz.,  824  ;  1 
Sch.  &  Lef.,  227;  Act  11  sess.,  ch.5. 


was  an  action  of  replevin,  brought 
-  against  the  defendant,  for  unlawfully  tak- 
ing and  detaining  a  heifer  belonging  to  the 
plaintiff.  The  defendant  pleaded  non  cepit, 
and  that  the  heifer  was  his  property,  &c. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
before  Mr.  Justice  Van  Ness. 

At  the  trial,  the  plaintiff  proved  a  regular 
bill  of  sale,  and  delivery  of  the  heifer  and 
other  cattle,  from  Joseph  Pangburn,  to  the 
plaintiff,  for  the  consideration  of  $100.  While 
the  cattle  were  in  the  possession  of  the  plaintiff, 
the  defendant  took  and  drove  away  the  heifer 
in  question,  alleging  that  he  took  it  for  a  debt 
due  to  him  from  Joseph  Pangburn. 

The  defendant  moved  for  a  nonsuit,  and  the 
judge  decided  that  the  plaintiff  could  not  re- 
cover in  this  form  of  action.  The  plaintiff 
offered  further  evidence  to  show  that  the  de- 
fendant had  no  right  or  claim  of  property 
whatever  in  the  heifer  ;  but  the  judge,  being 
of  opinion  that  the  right  of  property  could  not 
be  decided  in  this  action,  directed  the  plaintiff 
to  be  called,  and  he  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  J.  B.  Yates,  for  the    plaintiff.     Buller 
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(Bull.  N.  P.,  52)  says  the  action  of  replev- 
in may  be  brought,  in  any  case,  where  a  man 
has  had  his  goods  taken  from  him  by  another. 
Where  the  person  taking  the  goods  claims 
property  in  them,  the  sheriff  cannot  proceed  to 
make  replevin,  but  must  issue  a  writ  dt,  pro- 
prietate  probanda,  on  which  he  has  an  inquest 
of  office.  (Co.  Lilt.,  145.)  But,  though  by  the 
inquisition  the  *property  should  be  f*l41 
found  in  the  defendant,  the  plaintiff  is  not  con- 
cluded, but  may  have  his  action  of  replevin. 

The  plea  of  property  is  inconsistent  with  the 
idea  of  a  distress. 

The  first  section  of  the  "Act  to  Prevent  Abuses 
in  Delays  in  Actions  of  Replevin"  (11  sess.,  ch. 
5)  declares,  "  that  if  the  beasts,  goods  or  chat- 
tels of  any  person  be  taken  and  wrongfully 
detained,  the  sheriff,  by  a  writ,  &c.,  or  upon 
complaint,  without  a  writ,  shall  cause  them  to 
be  replevied."  The  language  of  the  act  is 
general,  and  applies  to  every  unlawful  taking, 
whether  by  distress,  or  otherwise. 

Gilbert  (Gilb.  on  Dist.  and  Replevin,  3  ed., 
87;  Com.  Dig.,  Replevin,  A)  calls  the  writ  of 
replevin,  at  common  law,  a  judicial  writ,  in- 
tended as  a  speedy  remedy  ;  and  he  says  re- 
plevin lies  for  goods,  in  which  the  plaintiff  has 
a  qualified  as  well  as  an  absolute  property  ;  as 
if  the  goods  be  in  my  hands,  to  be  delivered 
to  J.  S.,  and  J.  N.  takes  them,  I  may  have  re- 
plevin to  recover  the  possession,  because  I  have 
a  right  of  possession,  against  everybody  but  J. 
S.,  and  J.  N.  is,  therefore,  a  trespasser. 
(Gilb.,  152;  Com.  PI.,  3  K.)  So  replevin  lies 
for  goods,  taken  in  execution,  issued  by  an  in- 
ferior jurisdiction.  Comyn  (6  Com.,  224,  Re- 
plevin, A)  says  if  a  man  tortiously  takes  the 
person  or  goods  and  chattels  of  another,  and 
detains  them,  a  replevin  lies.  "  Replevin  lies 
of  all  goods  and  chattels  unlawfully  taken." 
In  Viner  (18  Yin.  Abr.,  577,  Replevin,  B  F,  2, 
F  8)  it  is  said  if  a  trespasser  takes  beasts,  re- 
plevin lies  of  this  taking,  at  election  ;  and  he 
cites  the  Year  Books  (7  Hen.  IV.,  28  b;  6  Hen. 
VII.,  9  ;  19  Hen.  VI.,  60.  And  Bro.,  in  Re- 
plevin, pi.  37,  39,  cites  2  Edw.  IV.,  16).  for  the 
owner  may  affirm  property  in  himself,  by 
bringing  replevin.  In  all  these  authorities  we 
find  the  rule  laid  down  generally  that  replevin 
lies  for  a  tortious  or  unlawful  taking  of  goods 
without  reference  or  limitation  to  a  distress. 

In  Shannon  v.  Shannon,  (1  Sch.  &  Lef.  327) 
Lord  Redesdale  says  that  the  writ  of  replevin 
is  founded  on  any  unlawful  taking,  and  is  cal- 
culated to  supply  the  place  of  detinue  and  tro- 
ver. He  said  "He  was  sorry  to  hear  Mr.  Juxtice 
*Blackstone's Commentaries (Bl.  Com., [*  142 
146, 147)  cited  as  an  authority."  "  His  defini- 
tion of  the  action  of  replevin  is  certainly  too 
narrow  ;  many  old  authorities  will  be  found  in 
the  books  of  replevin  being  brought  where 
there  was  no  distress."  Indeed,  the  law  would 
in  many  cases  of  a  wrongful  taking  of  chattels 
be  very  deficient,  if  it  did  not  afford  this 
remedy  by  replevin;  for  the  actions  of  detinue 
and  trover  would  afford  no  compensation  or 
redress  to  the  party,  to  whom  the  possession  of 
a  thing  may  be  of  far  greater  value  than  the 
thing  itself. 

Mr.  Taylor,  contra.  This  is  the  first  time 
that  I  have  heard  that  replevin  would  lie  in  any 
case  except  a  distress.  Blackstone  (3  Bl.  Com., 
145,  147,  ;  Co.  Litt.,  145,  b;  2  Cromp.  Pr., 
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222;  2  Sell.  Pr.,  240)  expressly  confines  the 
remedy  by  replevin  to  the  case  of  a  distress.  It 
is  true  that  there  are  dicta  in  the  books  that 
replevin  lies  for  an  unlawful  taking.  But  this 
must  be  such  an  unlawful  taking,  as  is  refer- 
red to  by  the  statute,  which  speaks  only  of  a 
replevin  in  case  of  a  distress.  The  position 
of  Gilbert,  that  replevin  lies  for  goods  taken  on 
execution  issued  by  an  inferior  jurisdiction, 
is  clearly  erroneous.  There  are  numerous 
authorities  to  the  contrary  ;  and  it  has  been 
expressly  decided  that  a  replevin  will  not  lie 
for  goods  taken  by  execution  in  anv  case.  (1 
Barnard  B.  R.,  110  ;  2  Str.,  1184:  Wils.  Rep., 
672,  note  2 ;  6  Term  Rep.,  522  ;  Morgan's  Vade 
Mecum,  72,  73.) 

Non  cepit,  and  property,  were  the  only  pleas 
which  the  defendant  could  plead.  He  says, 
first,  that  he  has  not  taken  the  goods  in  such 
a  manner  as  will  entitle  the  plaintiff  to  an 
action  of  replevin ;  and  he  also  pleads  that 
they  are  his  property,  to  entitle  himself  to  a 
writ  de  retorno  habendo.  He  could  not  avow; 
for  it  would  be  inconsistent  with  the  other 
plea ;  and  property  cannot  be  given  in  evi- 
dence under  the  general  issue,  but  must  be 
pleaded  in  bar  or  abatement.  (3  Salk.,  307  ; 
2  Sell.  Pr.,  254,  258.) 

If  replevin  is  allowed  to  lie  in  every  case  of 
an  unlawful  taking,  it  will  produce  great  in- 
convenience, vexation  and  expense.  It  may 
143*]  be  brought  for  the  taking  of  *the 
most  trifling  article,  and  the  proceedings  may 
be  removed  into  this  court. 

VAN  NESS,  /.,  delivered  the  opinion  of  the 
court : 

The  opinion  I  expressed  on  the  trial  of  this 
cause,  that  replevin  lies  only  in  the  case  of  an 
unlawful  distress,  was  a  mistaken  one.  The 
passage  to  that  effect  in  Blackstone's  Com- 
mentaries is  not  warranted  by  the  books.  This 
action  is  usually  brought  to  try  the  legality  of 
a  distress  ;  but  it  will  lie  for  any  unlawful  tak- 
ing of  a  chattel.  Possession  by  the  plaintiff, 
and  an  actual  wrongful  taking  by  the  defend- 
ant, are  the  only  points  requisite  to  support 
the  action  ;  and  none  of  the  cases,  denning 
the  nature  of  the  action,  confine  it  specially  to 
the  case  of  a  chattel,  taken  under  pretense  of 
a  distress.  The  old  authorities  are  that  replevin 
lies  for  goods  taken  tortiously,  or  by  a  tres- 
passer, and  that  the  party  injured  may  have 
replevin,  or  trespass,  at  his  election.  This  is 
so  laid  down  by  Gascoigne,  »/.,  in  7  Hen.  IV., 
28  b,  and  by  Danby,  «/.,  in  2  Edw.  IV.,  16, 
and  by  Brian,  «/.,  in  6  Hen.  VII.,  9,  and  these 
dicta  are  cited  as  good  law  in  Bro.,  tit.  Replev- 
in, pi.,  36,  39,  and  in  Roll.  Abr.,  tit.  Replevin. 
B.  The  same  rule  was  admitted  by  the  judges 
in  the  case  of  Matu>n  v.  Dixon  (Jones'  Rep., 
178),  and  in  liixlurp  v.  Moutnr/tie  (Cro.  Eli/., 
824).  Similar  language  is  held  in  many  of  the 
modern  authorities,  cited  by  the  plaintiff's 
counsel,  upon  the  argument  ;  and  particularly 
by  Baron  Gilbert,  Baron  Corny n.  and  Lord 
Redesdale.  The  opinion  of  the  latter  is  re- 
ported by  Schoales  &  Lcfrov,  in  which  lie  lays 
down  the  law,  with  peculiar  accuracy  and 
precision.  The  provisions  in  our  statute  (11 
sess.  ch.  5)  apply  chiefly  to  cases  of  illegal  dis- 
tress ;  but  there  is  nothing  which  confines  the 
remedy  to  that  particular  injury. 
JOHNS.  HEP.,  7. 


If  this  question  be  considered  upon  principle, 
it  is  proper  this  action  should  be  maintainable, 

'  wherever  *there  is  a  tortious  taking  of  [*144r 
a  chattel  out  of  the  possession  of  another.  A 
great  variety  of  cases  might  be  stated,  in  which 
no  damages  which  a  jury  is  legally  competent 

!  to  give,  can  compensate  for  the  loss  of  a  par- 

j  ticular  chattel. 

The  nonsuit  must,  therefore,  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event  of  the  suit. 

Rule  granted. 

Limited— 14  Johns.,  87. 

Cited  in— 19  Johns.,  31 :  20  Johns.,  468 ;  1  Wend., 
Ill :  3  Wend.,  281 ;  10  Wend.,  322,  a50 ;  12  Wend.,  32  ; 
16  Wend.,  359  ;  3  N.  Y.,  507 ;  10  N.  Y.,  577 ;  6  Barb.. 
80 ;  8  Barb.,  215 ;  12  Barb.,  349 ;  16  Barb.,  313 ;  8  How. 
Pr.,  189 ;  How.  Cas.,  434 ;  4  Cranch  C.  C.,  44 ;  1  Mason, 
322;  Hemp.,  66,  67 ;  27  Wis.,  681. 


PARSONS  0.  BARNARD. 

Jtirisdtction  of  State  Courts — Patent  Rights. 

The -courts  of  this  State  have  no  jurisdiction  in 
actions  brought  for  the  infringement  of  patent 
rights,  granted  by  the  United  States.  The  cojrniz- 
ance  of  such  actions  belongs  to  the  circuit  courts  of 
the  United  States.  Laws  of  the  U.  S.,  6  Congress,  1 
sess.,  ch.  25,  sec.  3 ;  2  Cong.,  2  sess.,  ch.  11,  sec.  4. 

Citations— Acts  of  Congress  April  17,  1800;  Feb. 
21,  1793. 

THIS  was  an  action  on  the  case.  The  de- 
claration stated  that  the  plaintiff,  on  the 
23d  June,  1808,  obtained  a  patent  from  the 
United  States,  giving  him  and  his  assigns,  &c. , 
for  14  years,  the  exclusive  right  of  making  and 
vending  a  certain  improvement  for  rectif ying 
spirits,  and  that  the  defendant,  well  knowing, 
&c.,  did,  on  the  14th  of  August,  1808,  without 
authority,  use  the  said  improvement,  and 
rectify  spirits,  &c.,  to  the  damage  of  the 
plaintiff,  &c. 

The  defendant  pleaded,  in  propria  persona, 
after  imparlance,  stating  that  the  court  ought 
not  to  take  cognizance  of  the  plea,  because,  by 
the  Constitution  and  laws  of  the  United  States, 
the  Circuit  Court  of  the  United  States  has 
full  cognizance  of  the  plea,  and  this  he  is 
ready  to  verify,  &c. 

To  this  plea  there  was  a  general  demurrer 
and  joinder. 

Mr.  E.  Williams  in  support  of  the  demurrer. 

Afr.  Woodward,  contra. 

*Per  Cim'am.  The  Act  of  Congress,  of  [*  1 45 
the  17th  of  April,  1800  (Vol.  V.,  p.  88),  declares 
that  whenever  any  patent  right  shall  be  in- 
fringed, the  party  offending  shall  forfeit  a  sum 
equal  to  three  times  the  actual  damage  sus- 
tained, "which  sum  shall  be  recovered  hv 


NOTK.-  Qiir#tt<m  inrolring  jKitent  lmr*-JurbnUc- 
ti»n  tif  {-'corral  ami  State  courts. 

In  general  the  State  row/*  hare  nnjiirixilictinn  in 
questions  involving  tin-  validity  of  a  patent  right. 
Dudley  v.  Mayhcw,  8  X.  V.. !»;  Tonillnaon  v.  Buttle, 
4  Al)l>.  Pr.,  2»W:  Blemtner's  ApjM-al,  .V<  Pa.  St..  155; 
Smith  v.  Plympton, 4  \\Vst  I,aw  J.,  411. 

}\'lt«'n  M«7i  </ittxti»»  rmWx  <-nll(ttri(tlln,  it  has  l>een 
held  subject  to  inquiry  in  a  State  court.  Sherman  v. 
riminplain  Transportation  Co... '11  Vt.,  ItCJ;  Kich  v. 
Atwater.  Hi  Conn.,  409;    Lindsay  v.  Korabaok, 
Jones  (X.  C.)  K'j..  124. 

See,  also,  BJlllnjri  v.  Ames,  33  Mo.,  265 ;  Hammer 
v.  Barnes,  26  How.,  Pr.,  174;  Jenkins  v.  (Jrveiiwuld, 
2  Fish.,  37. 
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action  on  the  cane,  founded  on  the  act,  &c.,  in 
the  Circuit  Court  of  the  United  States  having 
jurisdiction  thereof."  The  Act  of  Congress  of 
21st  February,  1793  (Vol.  II.,  p.  203)  also  de- 
clares that,  in  certain  cases,  when  judgment 
shall  be  rendered  for  the  defendant,  the  patent 
shall  be  declared  void.  As  the  judicial  power 
of  the  United  States  extends  to  all  cases  in  law 
and  equity,  arising  under  the  laws  of  the 
United  States,  and  as  the  act  of  Congress,  on 
the  subject  of  patent  rights,  has  declared  that 
the  suit  for  the  infringement  of  them  shall  be 
brought  in  the  Circuit  Court  of  the  United 
States,  and  gives  the  court  power,  in  such 
cases,  to  declare  the  patent  void,  the  State 
courts  have,  of  course,  no  jurisdiction  in  the 
case  ;  and  judgment  must  be  rendered  for  the 
defendant. 

SPENCEII,  J.,  not  having  heard  the  argu- 
ment iii  the  cause,  gave  no  opinion. 

Judgment  for  the  defendant.1 

Cited  in— 9  Johns.,  567,  582;  2  Paige,  145;  8  Paige, 
133 ;  3  N.  Y.,  18 ;  47  N.  Y.,  446  ;  63  Barb.,  341 ;  4  Abb. 
Pr.,  289  ;  8  Bank.  Reg.,  100. 


NICOLLS  t>.  INGERSOLL. 

Bail  May  Depute  Another  to  Surrender  Prin- 
cipal— May  Take  Principal  in  Another  State, 
or  Break  Open  Outer  Door. 

Bail  may  depute  another  to  take  and  surrender 
their  principal ;  and  the  bail,  or  the  person  deputed 
by  him  for  that  purpose,  may  take  the  principal  in 
another  State,  or  at  any  time  and  in  any  place.* 

Bail  may  break  open  the  outer  door  of  the  house, 
in  order  to  take  the  principal. 

Citations— 1  Johns.  Cas.,  314 :  1  Bos.  &  P.,  62 ;  5 
Esp.  Cas.,  171 :  3  Bl.  Coin.,  290 ;  6  Mod.,  231 ;  1  Atk., 
237  ;  Show.,  214  ;  2  H.  Bl.,  120. 

THIS  was  an  action  of  trespass,  assault  and 
battery,  and  for  false  imprisonment.  The 
14O*1  defendant  pleaded  the  *general  issue, 
with  liberty  to  give  in  evidence  any  matter  of 
justification. 

At  the  trial,  at  the  last  Green  Circuit,  the 
following  facts  appeared  in  evidence. 

At  a  county  court,  held  at  New  Haven  in 
the  State  of  Connecticut,  the  third  Tuesdayof 
March,  1803,  P.  Edwards  became  special  bail 
for  Nicolls  (the  present  plaintiff),  in  a  suit 
brought  against  him  in  that  court  by  M. 
Hotchkiss.  The  recognizance  of  bail  was  as 
follows  :  "At  a  county  court,  held,  &c.  Be 
it  remembered,  that  in  the  above  action,  the 
parties  appeared  in  court,  and  before  plea 
pleaded,  the  defendant  and  Pierpoint  Edwards 
acknowledged  themselves  bound  to  the  plaint- 
iff, in  a  recognizance  of  $500,  as  special  bail 
for  the  defendant,  conditioned  that  the  said  de- 
fendant should  abide  the  final  judgment  that 
should  be  given  in  the  said  cause."  A  copy  of 
the  recognizance  or  bailpiece  was  certified  by 

1.— In  the  case  of  Parsons  v.  Wigton,  on  a  demur- 
rer to  the  like  plea,  there  was  also  a  judgment  for 
the  defendant. 

*These  principles  were  recognized  in  an  adjoining 
State,  in  Kespublica  v.  The  Jailer  of  Philadelphia, 
2  Yeatt-s,  283,  and  Broome  v.  Hurst.  4  Yeates.  123. 
In  the  former  of  these  cases,  the  seizure  was  effect- 
ed by  deputy,  but  that  fact  is  not  ad  verted  to  either 
in  the  argument  or  opinion  as  a  ground  for  im- 
peaching its  validity. 
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the  clerk  of  the  court,  on  the  1st  of  October, 
1808,  to  which  the  seal  of  the  court  was  also 
affixed  ;  and  a  certificate  of  one  of  the  judges 
of  the  court  was  indorsed,  certifying  that  the 
clerk,  who  signed  the  certified  copy  of  the  re- 
cognizance, "was  a  clerk  of  the  court,  and 
keeper  of  the  records,  and  that  full  faith  and 
credit  ought  to  be  given  to  such  certificate, 
which  was  in  due  form."  Upon  the  same 
paper  was  written  a  power  from  P.  Edwards, 
dated  the  5th  of  October,  1808,  under  his  hand 
and  seal,  as  follows  :  "  Know  all  men,  &c., 
that  I,  P.  Edwards,  of,  &c.,  being  the  same 
Pierpoint  Edwards  in  the  annexed  copy  of  a 
bailpiece  named  and  mentioned,  have  deputed, 
authorized  and  empowered,  in  my  place  and 
stead,  and  in  my  behalf,  Joseph  Wilcox,  of 
K.,  &c.,  marshal  of  the  district  of  Connecticut, 
to  take,  arrest,  seize  and  surrender  to  the 
sheriff  of  the  County  of  New  Haven,  in  said 
State,  John  Nicolls,  in  said  copy  of  a  bailpiece 
hereunto  annexed  named,  in  exoneration  and 
discharge  of  my  recognizance  aforesaid,  as 
special  bail  for~*the  said  Nicolls,  in  [*147 
said  cause ;  and  to  employ  such  persons  and 
assistants  as  may  be  necessary  to  effect  such 
purpose.  In  witness,"  &c. 

On  this  power  there  was  an  indorsement  as 
follows  :  "  I,  the  within  named  Pierpoint 
Edwards,  do  depute,  authorize  and  empower 
Asa  Morgan,  of  New  Haven,  &c.,  to  do  and 
perform  all  those  things  which,  by  the  within 
power,  I  had  authorized,  deputed  and  em- 
powered the  within  named  Joseph  Wilcox  to 
do  and  perform,  and  I  do  hereby  confer  on 
him,  the  said  Asa  Morgan,  all  the  power  and 
authority  which,  by  the  within  instrument,  I 
have  conferred  on  the  said  Joseph  Wilcox. 
Witness  my  hand  and  seal,  the  lllh  of  Octo- 
ber, 1808."' 

The  plaintiff  proved  that  on  the  18th  of  Oc- 
tober, 1808,  Morgan  and  the  defendant  went 

to  the  house  of  the  plaintiff  in ,  in  the 

County  of  Green,  about  12  o'clock  at  night, 
while  the  plaintiff  and  his  family  were  in  bed, 
and  demanded  the  house  to  be  opened  or  that 
they  would  break  it  open,  and  soon  after  broke 
open  the  outer  door  and  entered,  and  found 
the  plaintiff  rising  and  commanded  him  to  dress. 
They  immediately  hurried  him  along  with 
them  to  the  river,  and  pushed  him  into  a  boat 
without  his  hat  or  greatcoat,  which  were  after- 
wards brought  to  him.  On  being  asked  why  they 
treated  the  plaintiff  inthatmanner.Morgan  said 
he  had  a  bailpiece  and  authority  to  carry  the 
plaintiff  to  Connecticut.  The  witness  under- 
stood that  Pierpoint  Edwards  was  the  bail  and 
had  deputed  Morgan  to  take  the  plaintiff,  who 
had  promised  the  day  before  to  go  along  with 
him,  having  been  called  on  by  Morgan  with 
the  bailpiece,  for  that  purpose. 

The  defendant  gave  in  evidence  the  certified 
copy  of  the  bailpiece,  and  the  power  above 
stated,  which  Morgan  had  with  him  at  the 
time  the  plaintiff  was  taken  ;  and  it  was  proved 
that  the  defendant  acted  by  the  request  of 
Morgan  as  his  assistant.  When  Morgan  de- 
manded entrance  or  that  he  would  break  1 1n- 
door, a  voice  answered  from  an  *upper  [*148 
room,  and  soon  after  the  outer  door  was 
broken  open.  The  plaintiff  was  unwilling  to 
i  go  and  was  forced  along,  and  pushed  into  the 
I  boat,  in  which  they  crossed  the  river  to  Hud- 
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son  where  a  wagon  was  ready  to  take  the 
plaintiff  away  ;  but  he  was  there  discharged 
by  a  judge,  having  been  taken  by  one  Parker 
on  another  bailpiece,  which  the  witness  said, 
"grew  out  of  a  suit  brought  by  Edwards 
against  the  plaintiff  for  this  very  demand.  ' 
The  defendant  and  Morgan  treated  the  plaintiff 
with  great  roughness,  and  the  witness  expos- 
tulated with  them  for  treating  the  plaintiff  so 
harshly.  The  plaintiff  admitted  that  Morgan 
had  the  bailpiece,  but  declined  going,  as  he 
was  on  another  bailpiece  ;  and  said  he  had 
made  a  settlement  with  Morgan,  who  had  no 
right  to  take  him.  The  reason  assigned  by 
Morgan  for  going  to  the  plaintiff's  house  in  the 
night  time,  and  for  hurrying  him  away,  was 
the  fear  of  a  rescue,  as  Parker  had  taken  the 
plaintiff  on  auother  bailpiece. 

The  counsel  for  the  plaintiff  objected  to  the 
evidence  offered  on  the  part  of  the  defendants, 
but  •  the  objections  were  overruled  by  the 
judge. 

It  was  proved  by  a  witness  who  was  a  coun- 
selor of  law  of  the  State  of  Connecticut,  that 
by  the  practice  of  the  courts  of  that  State, 
special  bail  might  take  their  principal  when 
they  pleased  and  surrender  him  into  the  cus- 
tody of  the  sheriff,  without  any  copy  of  the 
bailpiece  ;  that  the  paper  offered  in  evidence 
by  the  defendant,  as  a  bailpiece,  was  in  the 
form  used  in  the  courts  of  Connecticut. 

The  judge  charged  the  jury  that  the  defend- 
ant was  justified  by  the  authority  under  which 
he  acted  to  take  the  plaintiff  and  carry  him  to 
Connecticut,  to  surrender  him.     That  special 
bail  had  a  right  to  enter  by  force,  into  the 
house  of  the  principal,  after  a  reasonable  de- 
mand of  entrance  and  a  refusal.     That  if  the 
defendant  had    abused    the    authority  under 
which  he  acted,  he  was  liable  for  such  abuse. 
149*]That  the  questions  of  fact.whether  *the 
defendant  had  made  a  demand  to  be  admitted 
before  the  door  was  broken,  and  whether  un- 
due and  unnecessary  force  had  been  made  use 
of  in  attempting  to  make  the  surrender,  were 
submitted  to  the  jury  for  their  decision.     If 
the  jury   were  of  opinion    in  favor    of    the 
plaintiff  as  to  either  of  those  facts,  they  ought 
to  find  a  verdict  for  the  plaintiff  ;   otherwise, 
for  the  defendant  ;    that  in  his  opinion  there 
was  evidence  to  justify  a  belief  that  Edwards 
had  paid  the  money  in  the  suit  in  which,  he  j 
was  bail  for  the  plaintiff  in  Connecticut,  or  had  j 
become  liable  for  the  same  ;    for  luid  he  not  \ 
paid  the  money  or  become  answerable  for  the 
plaintiff,  he  would  not  have  brought  an  action  j 
on  the  judgment  against  the  plaintiff  in  this  ; 
State ;    ann  that,  though  Edwards  had  sued  , 
the  plaintiff  for  the  same  cause,  and  held  him 
to  bail  in  this  State,  he  was  authorized  to  take  ; 
the  plaintiff  on  the  bailpiece  and  carry  him  to 
Connecticut,  and  surrender  him  there. 

The  jury  found  a  verdict  for  the  defend-  j 
ant. 

A  motion  was  made  to  set  aside  the  verdict,  | 
and  for  a  new  trial,  on  the  following  grounds: 

1.  That  special  bail  cannot  delegate  their  , 
power  to  take  and  surrender  the  principal,  un-  '< 
lens   in   case  of   necessity,  and  such  necessity  j 
must  be  clearly  shown  to  exist. 

2.  That  if  the  power  could  be  delegated,  yet  i 
neither  the  bail  nor  his  deputy  can  take  the 
principal  in  a  place  out  of  the 'jurisdiction  of  ; 
JOHN?.  HEP..  7. 


the  State,  in  the  court  of  which  the  recogniz- 
ance has  been  taken. 

3.  That  the  bail  in  this  case  having  paid, 
and  so  discharged  the  judgment  in  the  State  of 
Connecticut,  and   having  elected  to  proceed 
against  the  bail  in  this  State  for  the  same  cause 
of  action,  and  hold  him  to  bail  here,  could  not, 
afterwards,  surrender  him  in  the  original  ac- 
tion. 

4.  That  special  bail  cannot  break  open  the 
outer  door  of  the  house  to  take  the  principal. 

*Me*fsrs.  Van  Buren  and  Woodward,  [*15O 
for  the  plaintiff.  1.  There  are  no  authorities 
in  point  to  show  that  the  bail  may  delegate 
their  power.  The  power  of  the  bail  cannot  as 
is  pretended  by  the  defendant,  be  unlimited, 
so  that  they  may  take  the  principal  at  all  times, 
in  all  places  and  under  all  circumstances.  It 
is  evident  from  the  expression  used  by  the 
court  in  Boardman  and  Hunt  v.  Fowler  (1 
Johns.  Cas.,  314),  that  the  power  of  the  bail  to 
depute  is  confined  to  a  case  of  necessity.  This 
seems  to  be  the  reasonable  rule.  The  confi- 
dence of  the  principal  in  his  bail  is  personal ; 
and  the  power  ought  not,  except  ex  necessitate, 
to  be  transferred  to  a  stranger. 

2.  The  law  supposes  the  principal  to  be  al- 
ways in  the  custody  of  his  bail  ;  but  the  power 
of  the  bail  over  the  principal  is  not  derived 
from  any  agreement  between  them  but  from 
the  court ;  and  the  court  cannot  authorize  the 
bail  to  take  the  principal  in  a  place  where  the 
court  could  not  authorize  an  arrest.     In  an 
anonymous  case,  in  Shower  (2  Show.,  202  ;  3 
Vin.,  498;  Bail,  A  a,  7),  it  is  said  if  the  prin- 
cipal abscond,  and  the  bail  cannot  find  him, 
they  shall  have  a  warrant  or  tipstaff,  to  take 
him  out  of  White  Friars,   or  any   other  pre- 
tended place  of  privilege,  because  he  is  a  pris- 
oner to  the  court.     No  cases  are  to  be  met  with 
which  are  decisive  on  this  point.     The  court 
must,  therefore,  decide  on  principal  and  with 
a  view  to  the  consequences  which  may  result 
from    the  doctrine  contended  for  by  the  de- 
fendant. 

3.  The  defendant  had  no  right  to  break  open 
the  outer  door  of  the  plaintiff's  house.  A  man's 
house  is  regarded  by  law  as  his  castle  (5  Co., 
91),  and  is  privileged  except  for  the  purpose  of 
serving  criminal  process. 

4.  The  bail  in  Connecticut,  having  brought 
an  action  against   the  principal,  on  which  he 
has  held  him  to  bail  in  this  State,  has  thereby 
waived  his  right  to  surrender  him  in  the  orig- 
inal suit.     The  plaintiff  must  be  considered  in 
the  custody  of  his  bail    here   and   cannot    be 
taken  out  of  the  State. 

*Mr.  K.  Wil/mms,  contra.  1.  This  [*151 
court  have  decided  that  bail  may  depute  exnecf*- 
m'/tite  ;  and  the  court  will  now  presume  that 
the  necessity  in  this  case  was  shown  at  the 
trial. 

In  Fi*/ter  v.  Fallow*  (5  Esp.  Cases,  N.  P., 
17)  Lord  Ellenborough  held  that  the  bail  were 
entitled  to  recover,  in  an  action  of  atxuiujmt, 
all  the  expenses  he  had  been  put  to  in  sending 
after  the  principal,  for  the  purpose  of  surren- 
dering him  ;  he  said  that  if  the  principal  ab- 
sconds so  that  he  cannot  be  had,  the  bail  may 
use  every  proper  and  necessary  step  to  secure 
him.  It  is  a  necessary  inference  from  this  de- 
cision, that  the  English  courts  consider  the  bail 
as  having  a  right  to  depute  another  to  take  the 
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the  principal.  In  the  case  of  Meddowscroft  y. 
Sutton  (Bos.  &  Pull.,  61)  the  executors  of  bail 
were  allowed  to  surrender  the  principal.  Not 
a  doubt  was  suggested  of  their  right  to  make 
the  surrender.  This  is  a  deputation  by  opera- 
tion of  law  ;  and  it  shows  that  the  right  of 
making  the  surrender  is  not  personal,  or  to  be 
exercised  only  by  the  bail  themselves. 

2.  Then,  can  this  power  be  exercised  out  of 
the  State  in  which  the  recognizance  was  taken? 
If  this  power  must  emanate  from  the  court  in 
which  the  party  was  held  to  bail,  then  it  could 
not  be  exercised  out  of  the  jurisdiction  of  such 
court ;    and  in  the  case  of  a  recognizance  of 
bail,  in  a  court    of  common  pleas,   the  bail 
could   not    take    their   principal    in   another 
county ;   but  a  doubt  has  never  been  enter- 
tained that  on  a  bail  piece  from  any  court  of 
common  pleas,  the  principal  may  be  taken  in 
any  county  in  the  State.      But  this  power  of 
bail  does   not  depend  upon  any  authority  or 
process  of  the  court.     It  results  from  an  im- 
plied contract  between  the  principal  and  bail, 
arising  out  of  the  relation  between  them  ;   the 
principal  having    been  at  his  own  request, 
taken  from  the  custody  of  the  sheriff,  and  de- 
livered into  the  custody  of  his  bail,    where  he 
is  bound  to  remain,  and,  in  contemplation  of 
law,  always  does  remain.     This  engagement 
follows  the  principal   wherever  he  goes,   and 
152*]  *wherever  the  bail  can  find  him.  Thus, 
it  has  been  well   said  (Anonymous,  6  Mod., 
231),   "The   bail  have    their   principal  on  a 
string,  and  may  pull  the  string  whenever  they 
please,  and  render  him  in  their  own  discharge; 
they  may  take  him  even  upon  a  Sunday,  and 
confine    him  until   the    next  day,    and   then 
surrender  him  ;  the  doing  it  on  Sunday  is  no 
service  of  process."    In  French's  case (6 Mod., 
247)  the  bail  took   their  principal  in  the   city 
of  London,  and  committed  him  to  the  Compter 
there,  in  order  to  remove  him  by  habeas  corpus, 
and  surrender  him,  in  their  discharge,    in  the 
Court  of  King's  Bench,  in  which  the  original 
suit  was  brought ;  and  before   the  surrender 
could  be  made,  he  was  charged  with  a  debt, 
at  the  suit  of  the  crown  ;    but  the  court  held, 
notwithstanding,    the    bail    might    take    the 
prisoner,   and  surrender    him  in    the  King's 
Bench. 

The  doctrine  is  this ;  the  bail  may  take 
the  principal  when  and  where  he  pleases  ;  no 
time  is  so  holy  on  which  it  may  not  be  done  ; 
no  place  is  so  sacred  into  which  he  may  not 
enter  for  that  purpose.  He  has  the  principal 
always  on  a  string,  and  though  extended  to 
the  remotest  corner  of  the  earth,  he  may  pull 
it  when  he  pleases.  In  Wood  v.  Mitchell  (6 
Term  Rep.,  247),  in  the  K.  B.,  where  the  de- 
fendant had  been  convicted  of  felony,  and 
sentenced  to  transportation,  the  court  ordered 
an  exorierelur  to  be  entered  on  the  bail  piece. 

3.  In  Sheers  v.   Brooks  (2  H.  Bl.,  120)  Lord 
Loughborough  said,  "When  a  party  is  bailed, 
the  bail  have  a  right  to  go  into  the  house  of  the 
principal  as  much  as  himself  ;    they  have  a 
right  to  be  continually  with  him,  and  to  enter 
when  they  please  to  take  him."     The  bail  had 
a  right,  then,  to  break  the  door.  The  judge  at 
the  time  seemed  to  think  that  there  should  be 
a  reasonable  demand  of  entrance,  and  a  re- 
fusal, before  breaking  the  door.     This  fact,  if  I 
necessary  to  be  shown,  must  have  been  found  | 
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by  the  jury.  The  court  will  now  intend  that 
it  was  proved. 

It  does  not  satisfactorily  appear  for  what 
the  suit  was  brought  against  the  plaintiff,  by 
his  bail,  in  this  State.  It  may  have  been  for 
the  charges  and  expenses  the  bail  *has  [*153 
been  put  to  in  attempting  to  make  a  surrender. 
If  it  was  for  the  amount  of  the  original  judg- 
ment, that  fact  ought  to  have  been  clearly  and 
fully  proved.  There  was  no  evidence,  what- 
ever, that  the  judgment  had  been  satisfied  or 
discharged.  I  shall  not,  therefore,  argue  this 
point. 

As  to  the  abuse  of  the  power  by  the  defend- 
ant, or  the  actual  violence  used  against  the 
plaintiff,  the  jury  have  decided  on  the  fact ; 
and  there  is  no"  ground  for  granting  a  new 
trial,  where  the  plaintiff  could  recover,  at 
most,  but  nominal  damages.  (3  Johns.  Rep. , 
239,  528.) 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

Several  questions  were  made  on  the  argu- 
ment of  this  case.  The  first  in  order  was, 
whether  bail  could  depute  or  authorize  another 
person  in  his  stead,  to  take  and  surrender  his 
principal.  In  Boardman  v.  Fowler  (1  Johns. 
Cas.,  314),  decided  in  this  court,  the  surrender 
was  made  by  an  agent  of  the  bail,  and  one  of 
the  objections  taken  to  it  was  that  bail  could 
not  depute  for  this  purpose.  By  the  form  of 
the  certificate,  however,  the  principal  appeared 
to  have  surrendered  himself,  and  the  court 
said  they  would  presume  it  was  done  volun- 
tarily. But  if  it  had  been  necessary  to  decide 
the  question,  they  were  inclined  to  the  opinion 
that  special  bail  may  depute,  ex  necessitate. 
The  case  of  Meddowscroft  v.  Sutton  (1  Bos.  & 
Pull.,  62)  shows  that  the  executor  of  bail  may 
surrender  the  principal.  This  may  fall  within 
the  rule  suggested  in  the  last  case ;  but  they 
both  go  to  establish  the  general  principal  that 
the  right  to  surrender  results  from  the  relation 
between  the  bail  and  principal  ;  that  it  is  to  be 
effected  as  circumstances  shall  require,  and 
is  not  a  personal  power  or  authority,  to  be 
executed  by  the  bail  only.  Lord  Ellenborough, 
in  Fisher  v.  Fellows  (5  Esp.  Cas.,  171),  allowed 
bail  to  recover  against  his  principal  the  ex- 
penses of  sending  after  him  to  take  him,  for 
the,  purpose  of  making  a  surrender.  The 
*bail,  says  he,  has  a  right  to  surrender  [*  154 
the  principal  in  his  own  discharge,  and  for 
his  own  security ;  and  if  the  principal  ab- 
sconds, so  that  he  cannot  be  had,  the  bail 
may  take  every  proper  and  necessary  step  to 
secure  him.  It  is  not  expressly  stated  that  the 
person  sent  after  the  principal  was  deputed 
to  take  him,  but  it  is  fairly  to  be  presumed 
that  such  was  the  fact.  I  see  nothing,  on 
general  principles,  against  allowing  this  power 
to  be  exercised  by  an  agent  or  deputy,  and  no 
case  is  to  be  found  where  the  right  has  been 
denied.  It  is  a  general  rule  of  law,  even  with 
respect  to  public  officers,  that  their  ministerial 
acts  may  be  performed  by  deputy  ;  and  with 
respect  to  private  individuals,  the  law  rec- 
ognizes the  act  of  an  authorized  agent  as  equal 
to  that  of  the  principal,  and  there  is  no  prin- 
ciple of  policy  which  renders  it  necessary  to 
make  this  case  an  exception. 

The  next  inquiry  is,  as  to  the  right  of  bail 
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to  take  the  principal  out  of  the  State  in  which 
the  recognizance  was  entered  into.  I  do  not 
perceive  how  any  question  of  jurisdiction  can 
arise  here.  The  power  of  taking  and  sur- 
rendering is  not  exercised  under  any  judicial 
process,  but  results  from  the  nature  of  the 
undertaking  by  the  bail.  The  bailpiece  is  not 
process,  nor  anything  in  the  nature  of  it,  but 
is.  merely  a  record  or  memorial  of  the  de- 
livery of  the  principle  to  his  bail,  on  security 
given.  It  cannot  be  questioned  but  that  bail 
in  the  Common  Pleas  would  have  a  right  to  go 
into  any  other  county  in  the  State  to  take  his 
principal  ;  this  shows  that  the  jurisdiction  of 
the  court  in  no  way  controls  the  authority 
of  the  bail ;  and  as  little  can  the  jurisdiction 
of  the  State  affect  this  right,  as  between  the 
bail  and  his  principal.  How  far  the  govern- 
ment would  have  a  right  to  consider  its  peace 
disturbed,  or  its  jurisdiction  violated,  or 
whether  relief  would  not  be  granted  on  habeas 
corpus,  where  a  citizen  of  this  State  was  about 
to  be  carried  to  a  foreign  county,  are  questions 
not  now  before  the  court. 

A  recurrence  to  a  few  cases  in  the  books, 
loo*]  showing  *the  relation  in  which  the 
law  considers  the  bail  as  standing  towards  his 
principal,  will  render  it  obvious  that  the 
power  with  which  he  is  clothed  is  not  one 
restricted  in  its  exercises  to  any  particular 
place.  Sir  William  Blackstone  (3  Com.,  290) 
says  the  security  given  for  the  appearance  of 
a  party  arrested  is  called  bail,  because  the  de- 
fendant is  delivered  to  the  surety,  and  is  sup- 
posed to  continue  in  his  friendly  custody,  in- 
stead of  going  to  jail. 

Bail,  in  the  language  of  the  books,  are  said 
(6  Mod.,  231)  to  have  their  principal  always 
upon  a  string,  which  they  may  pull  whenever 
they  please,  and  surrender  him  in  their  own 
discharge.  They  may  take  him  up,  even  upon 
a  Sunday,  and  confine  him  until  the  next  day, 
and  then  surrender  him.  The  doing  so  on 
Sunday  is  no  service  of  process,  but  rather 
fike  the  case  where  the  sheriff  arrests  a  party 
who  escapes,  for  that  is  only  a  continuance  of 
the  former  imprisonment.  Lord  Hardwicke 
says  (1  Atk. ,  237  ;  Ex-parte  Gibbon*)  it  is  the 
constant  language  of  courts  that  bail  are  their 
principals'  jailers,  and  that  it  is  upon  this 
notion  that  they  have  an  authority  to  take 
them  ;  and  that"  as  the  principal  is  at  liberty 
only  by  the  permission  and  indulgence  of  the 
bail,  they  may  take  him  up  at  any  time.  The 
same  principle  is  recognized  in  Shower 
(Anonymous  case,  214),  where  it  is  said  by 
the  court  that  bail  are  but  jailers,  pro  tent  pore; 
and  in  case  a  man  absconds,  and  his  bail  cannot 
find  him,  they  shall  have  a  warrant  to  take 
him  out  of  any  pretended  place  of  privilege, 
in  order  to  surrender  him,  because  he  is  a 
prisoner  to  the  court,  and  they  may  call  him 
at  pleasure.  If  the  principal"  is  to  be  con- 
sidered as  standing  in  the  situation  of  a 
prisoner  who  has  escaped  from  the  arrest  of 
the  sheriff,  according  to  the  language  of  one 
of  the  cases,  can  there  be  any  reasonable 
doubt  but  a  sheriff,  in  such  case,  would  have  a 
right  to  pursue  and  arrest  his  prisoner  in  a 
neighboring  State  ;  and.  by  parity  of  reason- 
ing, bail  must  have  the  like  authority.  The 
cases  I  have  referred  to  are  sufficient  to  show 
that  the  law  considers  the  principal  as  a 
JOHNS.  HEP.,  7. 


I  prisoner,  whose  jail  *liberties  are  en-[*lo6 
larged  or  circumscribed,  at  the  will  of  his  bail; 
and,  according  to  this  view  of  the  subject,  it 
would  seem  necessarily  to  follow  that,  as  be- 
tween the  bail  and  his  principal,  the  controll- 
ing power  of  the  former  over  the  latter  may 
be  exercised  at  all  times  and  in  all  places  ;  and 
this  appears  to  me  indispensable  for  the  safety 
and  security  of  bail. 

Another  question  presented  was,  whether 
the  bail  had  a  right  to  break  open  the  outei 
door  of  the  plaintiff's  house  to  make  the  arrest. 
The  verdict  authorizes  us  to  presume  that  a 
demand  was  made  before  entry  ;  for  this  fact 
was  submitted  to  the  jury  as  being  necessary 
to  be  shown  by  the  defendant,  to  render  the 
entry  lawful.  That  the  bail  may  break  open 
the  outer  door  of  the  principal, "if  necessary, 
in  order  to  arrest  him,  follows,  as  a  necessary 
consequence,  from  the  doctrine  that  he  has 
the  custody  of  the  principal ;  his  power  is 
analogous  to  that  of  the  sheriff,  who  may 
break  open  an  outer  door  to  take  a  prisoner, 
who  has  escaped  from  arrest.  But  the  case  of 
Shears  v.  Brooks  (2  H.  Bl.,  120)  goes  the  whole 
length  of  this  doctrine.  Lord  Lpughborough 
there  says,  when  a  party  is  bailed,  the  bail 
have  a  right  to  go  into  the  house  of  the  prin- 
cipal as  much  as  he  has  himself.  The}7  have 
a  right  to  be  constantly  with  him,  and  to  enter 
when  they  please  and  take  him.  The  right  to 
break  open  the  plaintiff's  house,  in  the  case 
before  us,  is  fortified  by  the  circumstance  of 
his  having  been  taken  a  few  days  before  on 
the  bailpiece.  His  situation,  in  point  of  fact,  as 
well  as  in  judgment  of  law,  was  somewhat  anal- 
ogous to  that  of  a  party  escaping  from  arrest. 

One  of  the  judges  made  an  observation,  in 
the  case  last  referred  to,  which  is  very  im- 
portant, and  shows  that,  on  all  these  points 
the  rights  of  the  bail  should  be  liberally  con- 
sidered. He  said  that  a  determination,  in  that 
case,  against  the  right  of  the  bail  to  enter  the 
house,  would  affect  the  liberty  of  the  subject, 
as  it  would  make  it  extremely  difficult  to  pro- 
cure bail. 

*The  objection  that  the  bail  had  dis-  [*157 
charged  the  judgment,  and  for  his  indemnity 
had  arrested  the.  plaintiff  here,  and  held  him 
to  bail,  is  not  supported  by  the  requisite  evi- 
dence to  establish  the  fact.  The  loose  declara- 
tions relative  to  a  bailpiece  against  the  plaint- 
iff, in  a  cause  for  the  same  demand,  was  not 
such  evidence  as  the  case  required,  and  was 
in  the  power  of  the  party.  There  is  nothing 
in  the  case  to  warrant  vis  in  saying  that  the 
time  to  surrender  had  elapsed.  If  that  was 
'.he  fact,  it  was  susceptible  of  clear  and  posi- 
tive proof;  and  if  the  plaintiff  intended  to 
rely  upon  that  allegation,  he  was  bound  to 
support  it  by  satisfactory  evidence. 

Whether  the  authority  to  arrest  was  not 
abused  by  the  exertion  of  undue  force,  or  un- 
necessary severity,  has  been  decided  by  the 
jury  in  favor  of  the  defcmlitnt.  This  was 
matter  of  fact,  proper  to  their  determination, 
and  was  very  fairly  submitted  to  them.  The 
verdict,  therefore,  on  this  point,  ought  not  to 
lie  disturbed. 

The  motion  for  a  new  trial  must  be  denied. 

SPKNCKR.  ./.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 
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Rule  refused. 
Cited  in-16  Wall.,  371 ;  43  Mich.,  33:  49  Ind.,<;586. 


JACKSON,  ex  dem.  DAVY,  v.  DE  WALTS. 

Ejectment — Possession  by  Widow  as  Guardian  in 
Socage — Defendant  in  Possession  by  Permis- 
sion of  Widow — Cannot  Plead  Title  in  Third 
Party. 

A  died  seized  of  land  in  1771,  leaving  a  widow,  an 
only  son,  his  heir-at-law,  and  a  daughter.  The 
widow  entered  into  possession  of  the  land ,  and  the 
daughter  having  married  B,  the  widow  gave  per- 
mission to  B  and  his  wife  to  take  possession  and  oc- 
cupv  a  part  of  the  land  ;  and  B  continued  in  pos- 
session, claiming  to  hold  in  right  of  his  wife.  In 
an  action  of  ejectment,  brought  by  the  heir-at-law, 
against  B.  it  was  held  that  the  legal  intendment 
was  that  the  widow  entered  as  guardian,  in  socage, 
to  her  infant  son  ;  and  that  the  defendant,  having 
entered  by  permission  of  the  guardian  and  under 
the  title  of  the  heir-at-law,  could  not  set  up  a  title 
in  a  third  person,  in  contradiction  to  the  title  under 
which  he  so  entered. 

Citations— 1  Johns.,  163 ;  4  Johns.,  210. 

THIS  was  an  action  of  ejectment,  for  land 
in  the  Springfield  patent.  The  cause  was 
tried  at  the  Otsego  Circuit,  in  June  last,  be- 
fore Mr.  Justice  Spencer. 

At  the  trial,  the  plaintiff  proved  that  Thomas 
Davy  purchased  the  lot  in  question  in  1771. 
158*]  and  possessed  it  *unti!  1777,  when  he 
died.  The  lessor  of  the  plaintiff  was  his  only 
son  and  heir-at-law.  His  widow,  and  son, 
and  a  daughter  (who  was  the  wife  of  the  de- 
fendant), abandoned  the  place  during  the  war  ; 
and,  afterwards,  the  widow  and  family  re- 
turned and  took  possession,  the  lessor  of  the 
plaintiff  being  still  a  minor.  The  widow, 
about  nineteen  years  ago,  gave  her  daughter 
and  the  defendant  permission  to  occupy  part 
of  this  lot.  They  have  taken  possession  of 
fifty  acres,  claiming  to  hold  it  under  Thomas 
Davy,  in  right  of  the  wife  of  the  defendant  as 
heir. 

The  defendant  offered  to  prove  a  sale  of 
the  lot,  for  quitrent,  in  1772,  and  a  lease  to 
the  defendant,  in  1809,  from  Joseph  Winter, 
who  claimed  title  under  that  sale.  This  evi- 
dence was  rejected.  The  defendant  disclaim- 
ed to  hold  under  the  lessor.  The  judge  charged 
the  jury,  that  as  the  defendant  came  into  pos- 
session, under  the  title  of  Thomas  Davy,  and 
by  permission  of  the  widow,  he  could  not  set 
up  a  title,  under  the  sale  for  quitrent ;  and 
the  jury,  thereupon,  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Van  Vechten  for  the  defendant. 

Mr.  Gold  for  the  plaintiff. 

Per  Curifim.  The  widow  must  be  consider- 
ed as  entering  as  guardian,  in  socage,  to  her 
infant  son.  the  lessor  of  the  plaintiff.  This  is 
the  legal  intendment,  especially  as  there  was 
no  act  or  declaration  of  the  wife,  inconsistent 
with  that  character.  (1  Johns.  Rep.,  163.) 
The  plaintiff  showed  title,  and  the  defendant, 
having  entered  under  that  title,  and  with  per- 
mission of  the  guardian  of  the  plaintiff,  can- 
ISO*]  not  be  permitted  to  set  up  *a  title  in  a 
third  person,  in  contradiction  to  the  title  under 


which  he  entered.     (4  Johns.  Rep.,  210.)    The 
motion  to  set  aside  the  verdict  must  be  denied. 

Motion  denied. 

Cited  In— 9  Cow.,  192 :  5  Wend..  248 ;  7  Wend.,  404 : 
17  Wend.,  78 :  25  Wend.,  392 ;  3  Barb.  Ch.,  567 ;  51  N. 
Y.,  429;  17  Barb.,  152;  31  Barb.,  289:  3  Wood.  &  M., 
513. 


ILOVE  v.  PALMER  ET  AL. 

Arrest  by  Slier  iff  on  Ca.  Sa. — Bond   Taken  for 
Contemplated  Escape —  Void. 

Where  an  under-sheriff  took  a  bond  to  indemnify 
him  for  all  costs  and  damages,  &c.,  for  not  taking 
N.  P.,  against  whom  the  said  sheriff  held  a  ca.  sa.  at 
the  suit  of  L.,  to  prison,  as  security  for  the  debt, 
the  bond  was  held  to  be  void,  as  taken  by  the  sher- 
iff, for  ease  and  favor,  or  by  color  of  his  office,  and 
in  other  form  than  that  prescribed  by  statute.* 

Citations— Plowd.,  60;  Stat.  23  Hen.  VI.,  "ch.  9; 
Act  sess.  24,  ch.  28,  sec.  13 ;  10  Co.,  99 ;  Cro.  Eliz.,  66, 
199 ;  Yelv.,  197 ;  2  Bulst.,  213;  2  Johns.  Cas.,  245. 

THIS  was  an  action  of  debt.  The  plaint- 
iff declared  on  a  bond  dated  the  7th  of 
August,  1809,  in  the  penalty  of  $200,  con- 
ditioned to  indemnify  the  plaintiff  against  all 
costs  and  damasres  that  shall  or  may  arise 
against  him,  on  account  of  his  not  taking  N. 
Palmer  to  prison  on  account  and  by  virtue  of 
a  ca.  sa.  which  the  plaintiff  had  in  his  hands, 
issued  out  of  the  Supreme  Court,  in  favor  of 
Reuben  Leonard  and  Rufus  Leonard  ;  and 
the  defendants  bound  themselves  to  pay  the 
debt  and  costs  for  which  the  ca.  sa.  was  is- 
sued, viz  :  $94.43,  to  R.  &  R.  Leonard,  and 
to  indemnify  the  plaintiff  against  all  costs  and 
damages  which  may  or  shall  arise  from  the 
premises.  The  plaintiff  assigned  for  breach 
that  the  defendants  had  not  indemnified  him 
against  the  costs  and  damages  that  had  accru- 
ed in  consequence  of  his  not  committing  the 
said  N.  P.  to  prison,  upon  the  ca.  sa.  afore- 
said, nor  had  paid  the  said  debt  and  costs  to 
the  said  R.  &  R.  Leonard,  besides  the  fees  ana 
poundage,  for  serving  the  ca.  sa.,  amounting 
to  $10,  nor  brought  to  the  plaintiff  a  discharge 
from  the  said  R.  &  R.  Leonard.  The  plaint- 
iff then  averred  that  the  ca.  sa.  was  issued  out 
of  the  Supreme  Court,  in  August  Term,  in 
1809,  returnable  in  November  Term  following, 
for  the  sum  aforesaid,  in  favor  of  the  said  R. 
&  R.  Leonard,  and  that  the  same  was  in  the 

*Every  deviation  by  a  sheriff  from  the  prescribed 
course  of  his  regular  official  duties  will  be  narrow- 
ly watched  by  the  courts.  Thus  they  will  set  aside  a 
judgment  entered  upon  a  warrant  of  attorney  ac- 
companying a  bond  given  by  a  defendant  to  the 
sheriff  or  jailer,  in  the  discharge  of  the  defendant 
from  execution  in  the  original  suit.  Richmond  v. 
Roberts,  infra,  319.  Nor  will  they  permit  the  sher- 
iff to  retain  and  use  the  execution  to  enforce  pay- 
ment of  advances  made  by  him  to  relieve  the  de- 
fendant from  imprisonment  under  it.  Reed  v. 
Pruyn,  infra,  426 ;  Sherman  v.  Boyce,  15  Johns.  R., 
443.  A  promissory  note  taken  in  satisfaction  of  a 
ca.  sa.  without  the  assent  of  the  plaintiff,  is  void  as 
between  the  sheriff  and  the  maker,  and  the  officer 
is  liable  for  an  escape.  Armstrong  v.  Garrow,  6 
Cowen,  465.  So  a  promissory  note,  taken  by  a  sher- 
iff on  an  arrest  in  lieu  of  a  bail-bond,  though  drawn 
by  a  third  person,  and  indorsed  by  defendant,  is 
illegal  and  void.  Strong  v.  Tompkins,  8  Johns-  R., 
98.  And  the  introduction  of  a  substantial  variance 
from  the  statutory  form,  in  a  bond  for  the  limits, 
will  vitiate  the  security  and  bar  the  sheriff's  re- 
covery for  an  escape.  Sullivan  v.  Alexander,  19 
Johns.  R.,  233. 
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hands  of  the  plaintiff,  as  under-sheriff,  to  the 
sheriff  of  Madison  County ;  and  that,  by 
means  of  his  not  taking  the  said  N.  Palmer 
1GO*]  *to  prison,  whom  he  had  arrested  by 
the  ca.  sa.,  and  in  consequence  of  permitting 
him  to  escape,  the  sheriff  had  been  sued  for 
the  escape  before  this  suit  was  brought,  where- 
by the  plaintiff  has  been  damnified,  and  been 
obliged  to  expend  $50,  in  defense  of  the  said 
suit,  and  become  liable  to  pay  the  said  sum  to 
the  sheriff,  &c. 

There  was  a  general  demurrer  to  this  dec- 
laration and  joinder,  which  was  submitted  to 
the  court  without  argument. 

Per  Curiam.  It  is  apparent  that  the  bond, 
in  this  case,  was  taken  as  an  indemnity  for  an 
escape,  then  in  contemplation,  and  not  for  an 
escape  which  had  previously  happened.  The 
plaintiff  had  the  prisoner  and  the  ca.  sa.  in 
his  possession  when  he  took  the  bond,  and  it 
was  given  for  the  deliverance  of  the  prisoner 
from  custody.  It  was  accordingly  void  in 
law,  for  the  party  was  not  bailable.  The  case 
of  Dive  v.  Manningham  (Plowden,  60)  is  an 
early  and  solemn  determination  upon  the 
point.  That  was  an  action  of  debt,  upon  a 
bond  of  indemnity,  given  to  to  the  plaintiff, 
as  sheriff,  for  the  delivery  out  of  prison  of  a 
prisoner,  whom  the  sheriff  had  taken  in  exe- 
cution for  a  debt ;  and  on  demurrer  the  bond 
was  held  to  be  void,  both  by  the  common  law, 
and  under  the  statute  of  23  Hen.  VI.,  ch.  9. 
which  we  have  adopted  (sess.  24,  ch.  28,  sec. 
13),  as  being  taken  for  ease  and  favor,  or  by 
color  of  his  office,  in  other  form  than  that 
prescribed  by  the  statute.  The  same  doctrine 
is  recognized  in  numerous  subsequent  cases, 
and  is  not  now  to  be  questioned.  (10  Co.,  99 ; 
Cro.  Eliz.,  66,  199  ;  Yelv.,  197  ;  2  Bulst.,  213  ; 
2  Johns.  Cas.,  245.)  Judgment  must,  there- 
fore, be  given  for  the  defendants. 

Judgment  for  the  defendant*. 

Cited  in-«  Cow.,  4<58;  16  Wend.,  59  :  17  Wend.,  70  ; 
21  Wend.,  58  ;  1  N.  Y.,  367  ;  48  N.  Y.,  a59. 
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Fraudulent  Confection  of  Judgment  to  Defeat 
Creditor*  —  Death  of  Debtor  —  Administrator 
Cannot  linixach  Judgment. 


Whore  a  person  makes  u  fraudulent  conveyance 
of  his  goods  to  another,  for  the  purpose  of  defeat- 
ing Ms  creditors,  and  dies  Intestate,  the  convey- 
ance, tlmujrli  void  as  against  creditors,  is  (rood 
against  the  intestate,  and  an  action  may  be  main- 
tained against  the  administrator  for  the  goods. 

A  confewed  a  judgment  to  H  fraudulently,  for  the 
purpose  of  defeating  his  creditors,  on  which  exe- 
cution issued,  and  the  goods  of  A  were  seized,  when 
A  died  Info-state,  and  the  goods  were  purchased  by 
B  at  the  •heriff'a  wile  by  the  highest  bidder,  but  for 
the  same  fraudulent  purpose;  and  ('.  being  a 
creditor  of  A,  took  out  letters  of  administration  on 
his  estate,  anil  seized  and  took  the  goods  out  of  the 
possession  of  It  as  the  property  of  A.  In  an  action 
of  trespass  brought  by  li  against  ('.  It  was  In  -Id  that 
r.  in  his  character  of  administrator,  could  not  im- 
peach the  judgment  on  the  ground  of  fraud  :  and 
that  he  had  no  right  to  take  the  goods,  as  a  creditor, 
without  suit,  but  was  a  trespasser.  Hut  though  he 
was  administrator  of  A,  he  might,  as  creditor,  have 
sued  B  as  executor  <lr  ww  tort. 

Citations—  fro.  Jac.,  270  ;  Yelv.,  1W1  ;  Sty.,  384. 
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was  an  action  of  trespass  qitare  clausum 
J-  fregit,  &c.  The  •  declaration  stated,  1. 
That  on  the  10th  of  September,  1809,  the  de- 
fendant, at  Moreau,  in  Saratoga  County,  broke 
and  entered  the  close  of  the  plaintiff,  and 
took  and  carried  away  one  pair  of  oxen,  of  the 
value  of  $200,  and  two  cows,  of  the  value  of 
$100.  2.  For  taking  and  carrying  away  the 
.same  chattels.  The  defendant  pleaded  as 
to  the  force,  &c.,  not  guilty  ;  and  as  to  the 
residue,  that  before,  &c.,  to  wit,  on  the  llth 
September,  1809,  the  defendant  was  legally  ap- 
pointed administrator  of  Samuel  Hodges,  de- 
ceased ;  that  the  intestate  was  possessed,  as  of 
his  own  proper  goods,  of  the  said  chattels,  and 
that  the  defendant,  as  administrator,  entered 
and  took  the  chattels,  and  this  he  is  ready  to 
verify,  &c. 

The  plaintiff  replied  that  before,  &c.,  to  wit, 
on  the  7th  of  August,  1809,  in  the  life  of  the 
intestate,  at  a  justice's  court,  held,  &c.,  he, 
the  plaintiff,  by  the  judgment  of  the  court,  re- 
covered against  the  intestate  $20.03,  and  that 
on  the  8th  of  August,  in  the  life  of  the  intes- 
tate, he  obtained  execution  upon  the  said 
judgment,  and  delivered  it  to  a  constable,  who 
levied  on  the  said  chattels,  in  the  lifetime  of 
the  intestate,  and  gave  notice  of  the  sale  for  a 
day  certain  ;  and  that  the  intestate  died  before 
that  day,  viz.,  on  the  19th  of  August,  1809: 
that  the  sale  of  the  chattels  took  place  at  the 
day  appointed  ;  and  the  plaintiff  purchased 
them  as  the  highest  bidder,  and  they  were  de- 
livered to  him  by  the  constable  ;  and  this  he  is 
read}'  to  verify,  &c. 

The  defendant  rejoined,  that  before  the  said 
judgment,  *and  before  the  debt  arose  [*1O2 
for  which  the  said  judgment  was  rendered, 
the  intestate  was  indebted  to  the  defendant  in 
$200,  which  the  plaintiff  knew  when  the  judg- 
ment was  rendered,  and  when  the  debt  arose  ; 
that  the  said  chattels  were  all  the  goods  of  the 
intestate ;  that  the  debt  or  demand  of  the 
plaintiff  was  fraudulent  or  covinous,  and 
made  by  the  plaintiff  and  intestate  to  cheat  the 
defendant  and  the  other  creditors  of  the  in- 
testate ;  and  that  the  judgment  was  procured 
by  the  plaintiff  and  intestate,  to  defeat  the  de- 
fendant and  the  other  creditors  ;  that  the  exe- 
cution and  sale  were  contrived  and  intended 
for  the  same  purpose,  and  with  a  fraudulent 
intent  on  the  part  of  the  plaintiff  and  the  intes- 
tate :  and  this  he  is  ready  to  verify,  &e. 

There  was  a  general  demurrer  to  the  re- 
joinder, and  a  joinder  in  demurrer. 

^fr.  11.  Rletrkrr.  in  support  of  the  demurrer. 
A  fraudulent  donor  cannot  avail  himself  of 
the  fraudulent  conveyance  ;  and  the  adminis- 
trator stands  in  the  place  of  the  intestate,  and 
has  no  greater  or  other  rights  than  the  person 
he  represents.  In  Packman's  c&*e  (6  Co.  Hep., 
1H)  it  was  held  that  a  gift  made  by  covin, 
though  void  under  the  statute  of  13  Eli/.,  ch. 
5,  as  against  a  creditor,  remained  good  against 
the  donor,  or  his  administrator.  The  same 
point  was  derided  in  Ha  ire*  v.  lender  (Cro. 
Jar., 270),  which  is  a  case  precisely  analogous. 
Hut  H  creditor  has  no  right  to  take  the  proper 
ty  without  any  suit,  and  (lie  defendant  being 
u  creditor  as  well  as  administrator  run  make 
no  difference.  The  chattels  were  not  assets  in 
the  hands  of  the  administrator,  for  the  proper- 
t was  not  sold  before  the  administration  was 
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granted.  They  could  he  assets  only  in  the 
hands  of  the  plaintiff,  as  executor  de  son  tort. 
The  proper  remedy  for  the  defendant  as 
creditor,  or  administrator,  is  by  an  action 
against  the  plaintiff  as  an  executor  de  son  tort. 
(Com.  Dig.  Adm.,  C,  3  ;  Styles,  384  ;  Rob.  on 
Fraud.  Conv.,  593,  594;  2  Term  Rep.,  587; 
Yelv.,  197;  2  Leo.,  227;  3  Leo.,  57;  Cro. 
Jac.,  271.) 

1O;3*]  *Mr.  Skinner,  contra.  The  judgment 
being  void  as  fraudulent,  the  property  became 
assets  in  the  hands  of  the  administrator.  In  Bel- 
t/ielv.  Stanhope  (Cro.  Eliz.,  81  ;  2  Term  Rep., 97) 
it  was  decided  that  where  a  person  makes  a 
fraudulent  gift  of  goods,  and  dies  indebted, 
the  gift  is  utterly  void  against  creditors,  and 
the  goods  are  assets  in  the  hands  of  the  ad- 
ministrator. The  case  of  Waring  v.  Dewberry 
(1  Str.,  97)  shows  that  the  rights  of  the  ad- 
ministrator relate  back  to  the  death  of  the 
intestate.  It  can  make  no  difference,  there- 
fore, that  the  property  was  sold  after  the 
death  of  the  intestate,  but  before  any  adminis- 
tration was  granted.  The  material  inquiry  is, 
in  whom  was  the  property  when  the  intestate 
died  ?  If,  as  I  contend,  it  was  in  the  intes- 
tate, it  belonged  to  the  administrator,  who 
might  bring  trespass-  or  trover  for  it.  If  the 
creditors  have  a  right  to  this  property,  why 
may  not  the  administrator  recover  it  for 
them  ?  A  creditor  might  inform  him  of  the 
fact  of  its  having  been  fraudulently  conveyed, 
and  request  him  to  insert  it  in  the  inventory. 
In  Cadogan  v.  Kennetl  (Cowper,  432)  Lord 
Mansfield  said  that  the  statutes  of  the  13  and 
27  Eliz.  could  not  receive  too  liberal  a  con- 
struction, or  be  too  much  extended  in  sup- 
pression of  fraud.  The  first  statute  was  made 
for  the  protection  of  creditors  ;  and  any 
transaction,  if  done  for  the  purpose  of 
defeating  creditors,  though  there  may  be  a 
fair  and  full  price  paid,  is  fraudulent  and 
void. 

Per  Curiam.  The  defendant  justifies,  as 
administrator  of  Hodges,  the  taking  of  the 
goods  in  question  from  the  possession  of  the 
plaintiff  ;  and  he  denies  the  right  of  the  plaint- 
iff to  hold  them  under  the  judgment  and  exe- 
cution which  he  had  against  the  intestate,  be- 
cause the  judgment,  execution  and  sale  were 
all  procured  by  covin  and  fraud  between  the 
plaintiff  and  intestate,  to  cheat  the  creditors  of 
the  intestate  ;  and  this  fact  is  admitted  by  the 
demurrer.  But  the  case  of  Hawes  v.  Leader 
164*]  *(Cro.  Jac.,  270  ;  Yelv.,  196)  is  an  an- 
swer to  this  defense,  and  completely  destroys 
it.  In  that  case  the  intestate  made  a  grant  of 
his  goods  to  B  by  fraud  between  him  and  B  to 
cheat  the  creditors,  and  he  kept  possession  of 
the  goods,  and  died.  B  then  sued  the  adminis- 
trator for  the  goods,  and  he  pleaded  this  covin 
and  fraud  and  the  statute  of  13  Eliz.,  which 
declares  all  such  gifts  and  grants  void  as 
against  creditors ;  but,  on  demurrer,  the  plea 
was  held  bad,  and  judgment  was  rendered  for 
the  plaintiff,  on  the  ground,  among  others, 
that  the  deed  was  void  only  as  against 
creditors,  but  that  it  remained  good  as  against 
the  party  himself,  and  his  executors  and  ad- 
ministrators. This  ground  of  the  decision  is 
mentioned  by  Yelverton,  in  his  report  of  the 
case,  with  quod  nata  ;  sad  he  was  counsel  for 
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defendant,  and  his  reports  are  among  the  best 
of  the  old  authorities. 

The  defendant  further  sets  up  in  his  defense 
that  he  was  a  creditor  as  well  as  administrator 
of  the  intestate.  This  was  not  stated  in  his  plea, 
but  in  his  rejoinder  ;  and  it  is  stated  rather  a,s 
inducement  than  as  matter  of  justification.  It 
does  not,  however,  alter  the  case.  As  creditor 
he  had  no  right  to  take  the  goods  without  suit. 
He  was  still  a  trespasser  ;  and,  in  his  character 
of  administrator,  he  could  not  attack  the  judg- 
ment on  the  ground  of  fraud.  His  remedy  as 
creditor  would  have  been  to  have  sued  the 
plaintiff  for  his  debt,  and  charged  him  as  exec- 
utor de  son  tort.  This  he  could  have  done,  not- 
withstanding he  was  administrator;  and  the 
case  of  Asftby  v.  Child  (Styles,  384)  is  expressly 
to  this  point.  The  plaintiff  is,  therefore,  en- 
titled to  judgment. 

Judgment  for  the  plaintiff. 

Distinguished— 33  N.  J.  E.,  298. 

Cited  in— 16  Johns.,  192 ;  18  Johns.,  527  ;  5  Cow., 
579 ;  20  Wend.,  38  ;  2  Hill,  185 ;  4  Hill,  427;  1  Barb.  Ch., 
223 ;  2  Edw.,  123  ;  10  Paige,  218 ;  1  Sand.  Ch.,  137;  9  N. 
Y.,  149,  605 ;  15  N.  Y.,  335 ;  49  N.  Y.,  121 :  27  Hun,  511; 
1  Barb..  624;  2  Barb.,  172;  16  Barb.,  298,  302,  545;  12 
How.  Pr.,  118 ;  3  Wood.  &  M.,  68, 101 :  34  Ind.,  435 ;  28 
Wis.,  648. 


*J   STEWARD,  JUN., 

v. 
KIPP.    Sheriff,  &c. 


Action  Against  Sheriff  for  Escape — Prima  Facie 
Evidence — Prisoner  seen  at  Large. 

In  an  action  against  a  sheriff  for  an  escape  of  a 
prisoner  charged  in  execution,  it  is  sufficient  evi- 
dence, on  the  part  of  the  plaintiff,  prime  facie,  to 
entitle  him  to  recover,  that  the  prisoner  was  seen  at 
large,  walking  in  the  street. 

Citation— 5  Johns..  89. 

THIS  was  an  action  of  debt,  brought  against 
the  defendant,  as  sheriff  of  Oneida  County, 
for  the  escape  of  Abel  Brighum,  charged  in 
execution  at  the  suit  of  the  plaintiff. 

The  declaration  stated  the  judgment,  and  a 
ca.  sa.  issued  thereon  for  $1,007.  86  debt,  and 
'$14.44  cost.  The  escape  was  alleged  to  have 
been  on  the  16th  February,  1807.  The  de- 
fendant pleaded  seven  pleas  ;  which,  with  the 
rest  of  the  pleadings  and  issues,  were  the  same 
as  in  the  case  of  Bwel  v.  Kip  (5  Johns.  Rep. , 
89). 

The  cause  was  tried  at  the  Oneida  Circuit 
the  18th  June,  1810,  before  Mr.  Justice 
Spencer. 

Most  of  the  evidence  was  similar  to  that 
stated  in  the  case  of  Bissel  v.  Kip.  The  plaint- 
iff proved  that  Brigham  was  in  the  custody  of 
the  defendant  on  the  execution,  and  that  on 
the  8th  February,  the  prisoner  was  walking 
along  the  side  walk  of  the  main  street,  in  the 
village  of  Whitestown,  within  the  liberties, 
when  he  left  the  side  walk,  and  walked 
through  the  middle  of  the  street,  for  the  dis- 
tance of  about  20  rods. 

The  defendant  then  moved  for  a  nonsuit,  on 
the  ground  that  the  plaintiff  having,  by  his 
pleading,  admitted  that  there  were  jail  liberties 
regularly  established,  it  was  incumbent  on 
him  to  prove  that  the  place  where  the  prisoner 
walked  was  without  the  liberties ;  but  the 
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judge  overruled  the  motion,  and  decided  that 
the  defendant  was  hound  to  show  that  the 
place  where  the  prisoner  was  seen  walking 
was  within  the  liberties. 

The  defendant  produced  the  minutes  of  the 
Court  of  Common  Pleas,  of  the  19th  May, 
166*]  1808,  and  a  witness  testified  that 
though  the  survey  was  erroneous,  yet  the 
place  where  the  prisoner  walked  was  not  with- 
in the  actual  or  reputed  liberties,  and  that  the 
prisoner  was  before  informed  of  that  fact,  and 
must  have  known  it  before  he  went  there  ; 
that  the  place  where  the  prisoner  walked  was 
two  or  three  rods  beyond  the  reputed  limits, 
and  the  prisoner  immediately  returned  within 
the  liberties. 

The  plaintiff  then  proved  that  on  the  16th 
February,  1809,  the  prisoner  went  into  the 
office  of  Reuben  Leaven  worth,  in  Whites- 
town,  and  while  he  was  there,  the  writ  was 
issued  in  this  cause  against  the  defendant  and 
delivered  to  the  coroner  to  be  executed.  That 
the  survey  of  the  liberties,  though  inaccurate, 
and  not  marked  by  any  visible  monuments 
or  boundaries,  would  not  include  the  office  of 
Leavenworth,  and  that  the  prisoner  could  not 
go  in  or  out  of  the  office  without  passing  be- 
yond the  liberties;  but  the  office  was  generally 
reputed  to  be  within  the  liberties. 

The  jurv,  by  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  on  the  following  grounds:  j 

1.  That  upon  the  fourth  plea  and  the  issue 
joined  thereon,  it  was  incumbent  on  the  plaint- 
iff to  prove  that  Brigham  was  not  only  with- 
out the  prison  walls,  but  that  he  went  beyond 
the  jail  liberties;  and  that  the  motion  for  a 
nonsuit  was  improperly  overruled. 

2.  That  no  escape  from  the  jail  liberties  was 
proved. 

8.  That  if  the  prisoner  did  go  beyond  the 
liberties,  it  was  unintentional  ;  and  as  the  lim- 
its were  vague  and  uncertain,  it  was  excusa- 
ble as  an  act  of  inadvertence. 

4  That  if  the  prisoner  did  intentionally  go 
beyond  the  liberties,  he  returned  before  suit 
brought,  and  has  since  remained  a  faithful 
prisoner;  and  that  the  statute  passed  in  April, 
1810(2.  R.  S.,  437,  sec.  64),  concerning  escapes, 
protects  the  sheriff. 

167*]      *The   case  was   submitted  to    the 
court  without  argument. 

Per  Cnriam.  The  plaintiff,  upon  the  trial, 
proved  that  the  prisoner  was  returned  by  the 
defendant  in  custody,  upon  ca.  sa.,  and  that 
he  was  afterwards  seen  at  large  in  the  village 
of  Whitestown,  at  the  tavern  t>f  Amos  Gay, 
and  on  his  return  from  thence  he  walked 
through  the  middle  of  the  street.  This  was, 
at  least,  prinui  facie  evidence  of  an  escape,  and 
showing  enough  in  the  first  instance.  So  it 
was  laid  down  in  the  case  of  lliiwl  v.  Kip  (5 
Johns.  Rep.  89).  But  if  any  doubt  existed 
whether  this  was  enough,  under  the  issue 
joined  upon  the  fourth  plea,  the  defendant 
immediately  supplied  the  deficiency  by  pro- 
ducing a  witness  who  testified  that  the  place 
where  the  prisoner  was  seen  walking  was 
neither  within  the  actual  nor  reputed  liber- 
ties, and  that  the  prisoner  had  been  previous- 
ly so  informed. 
JOHNS.  REP.,  7. 


There  is  not,  then,  in  this  case,  any  color  for 
our  interference  with  the  verdict,  and  the  mo- 
tion on  the  part  of  the  defendant  is  denied. 

Motion  denied.^ 


*KIP  t>.  BRIGHAM  ET  AL.      [*168 

Bond  to  Sheriff  far  Jail  Liberties  —  Record  of 
Judgment  against  Sheriff  for  Escape  —  Con- 
clusive Evidence  —  Postea  Evidence  of  Actual 
Damage  —  Recovery  —  Measure  of  Damages  — 
Costs  —  Prisoner  Hound  to  Know  and  Observe 
Limit*. 

In  an  action  brought  by  a  sheriff  on  a  bond  taken 
for  his  security,  on  granting  the  liberties  of  the 
jail  to  a  prisoner  on  execution,  against  the  sure- 
ties, the  record  of  a  judgment  of  recovery  against 
the  sheriff,  for  the  escape  of  the  prisoner,  is  con- 
clusive evidence  for  the  plaintiff.  And  where  a 
verdict  was  recovered  against  the  sheriff  for  the 
escape  of  a  prisoner  who  had  given  security  for 
the  liberties  of  the  jail,  it  was  held  that  the  posted 
was  evidence,  without  the  judgment  (in  an'  action 
brought  by  the  sheriff  on  the  bond),  to  prove  the 
recovery  and  actual  damages,  at  least,  if  not  the 
escape  :  and  the  sheriff  is  entitled  to  recover  against 
the  sureties,  not  only  the  amount  of  the  debt 
and  costs  in  the  original  suit,  but  also  the  costs  of 
defending  the  suit  against  himself  for  the  escape. 

A  person  who  has  given  security  for  the  liberties 
of  the  jail  is  bound,  at  his  peril,  and  at  the  risk  of 
his  sureties,  to  keep  within  the  liberties;  and 
though  the  limits  established  by  the  Court  of  Com- 
mon Pleas  are  in  any  part  vague  and  indefinite,  it  is 
the  duty  of  the  prisoner  to  keep  in  places  clearly 
defined,  and  within  the  limits  ;  for  he  is  bound  to 
know  and  observe  the  limits.  It  is  not  the  duty  of 
the  sheriff  to  ascertain  the  bounds  of  the  liberties  ; 
but  he  is  required  to  let  the  prisoner  on  execution 
go  at  large  within  the  liberties,  when  established 
by  the  Court  of  Common  Pleas.'. 

Citations—  6  Johns.,  168  :  Willes,  367  :  7  Mod.,  461  ; 
2Esp.,  648;  5  Co..  34  ;  1  Sid.,  443;  18  Edw.IV.,  27; 
1  Saund.,  116  ;  1  Lev.,  194  ;  1  Bl.  Rep.,  293  ;  2  Burr, 
1085-1087:  2  East,  211;  10  Co.,  117  a;  2  Ld.  Raym., 
802-803;  Stat.  8  and  9  Wm.  III.;  Cowp.,  358;  1 
Mass.,  10. 


was  an  action  of  debt,  brought  by  the 
J-  plaintiff  as  sheriff  of  the  County  of 
Oneida,  against  the  defendants,  on  a  bond  given 
by  them  to  the  plaintiff,  dated  the  22d  of  July, 
1808,  as  security  for  the  jail  liberties,  granted 
by  the  plaintiff  to  Abel  Brigham.  one  of  the 
defendants,  who  was  a  prisoner  in  jail  on  a  fa. 
sa.,  at  the  suit  of  John  Steward,  Jun.,  for 
$521.  The  defendants  pleaded  non  e»t  fuctum, 
with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial. 

The  cause  was  tried  at  the  Oneida  Circuit, 
the  18th  of  June,  1810,  before  Mr.  Justice 
Spencer. 

At  the  trial,  the  plaintiff,  after  proving  the 
execution  of  the  bond,  offered  in  evidence  the 
Xi*f  Priu*  record  and  verdict,  in  the  suit  of 
John  Steward,  Jun.,  against  the  plaintiff,  for 

1.—  To  support  an  action  against  the  sheriff  for  an 
escape,  the  lact  of  the  prisoner's  Ix-ing  off  the  lim- 
it* of  the  liberties  of  the  jail  must  !><•  affirmatively 
ami  satisfactorily  shown  by  direct  and  positive 
proof.  Nothing  will  IH-  intended  or  inferred. 
Viascher  v.  (mnsevoort,  18  Johns.  H.,  41W. 

Tin'  prisoner  is  bound  ut  hi.-  peril  to  keep  within 
the  HbcrtieflL  and  if  in  tiny  part  they  are  vague  and 
undefined,  he  should  confine  himself  to  placc- 
whcre  they  are  definite.  Kip  v.  itrigham,  intm, 
1«8. 

It  acems  that  if  the  map  and  survey  are  uncer- 
tain, the  reputed  limit*  an-  the  Ix-st  evidence  of 
the  actual  HlxTties  of  the  jail,  liallon  v.  Kip, 
in/Ml,  177. 
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the  escape  of  Brigham,  and  which  was  tried 
the  same  day.  (See  ante.  p.  165.) 

The  defendants  objected  to  the  Nisi  Prins 
record  and  verdict,  as  evidence  ;  but  they  were 
admitted  by  the  judge  as  conclusive  against 
the  defendants,  unless  he  could  show  that  the 
verdict  had  been  obtained  by  fraud  and  collu- 
sion between  Kip  and  Steward. 

The  plaintiff  proved  that,  immediately  after 
the  suit  was  commenced  against  him  by  Stew- 
ard, he  gave  notice  thereof  to  the  defendants, 
and  that  that  suit  was  regularly  defended  by 
the  plaintiff,  aided  by  the  active  co-operation 
of  the  defendants. 

1(>J>*]  *The  plaintiff  claimed  the  amount 
of  the  original  judgment,  interest,  costs  and 
poundage,  in  the  case  of  Steward  v.  Brig- 
ham,  and  also  the  costs  of  the  suit  of  Stew- 
ard v.  Kip,  and  of  Kip  at  the  suit  of  Stew- 
ard, amounting  to  $290.05,  which  were  ob- 
jected to  by  the  defendants,  but  allowed  by 
the  judge. 

The  •  plaintiff  then  proved  the  escape  of 
Brigham  in  the  manner  stated  in  the  suit  of 
Steward  v.  Kip,  and  gave  in  evidence  the  min- 
utes of  the  Court  of  Common  Pleas,  estab- 
lishing the  jail  liberties.  Two  surveyors  were 
also  produced,  who  testified  that  they  attempt- 
ed a  survey  of  the  liberties  of  the  jail,  accord- 
ing to  the  "courses  and  distances  contained  in 
the  minutes  of  the  Court  of  Common  Pleas, 
but  found  them  so  inaccurate  that  it  was  im- 
possible to  run  the  lines  without  passing  over 
private  inclosures,  &c. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdfct  for  the  plaintiff  for  $914.86. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial ;  and  the  same  was  sub- 
mitted to  the  court  without  argument,  on  a 
case  containing  the  above  facts. 

KENT,  G h.  J.,  delivered  the  opinion  of  the 
court : 

This  case  is  submitted,  without  argument, 
upon  a  motion  to  set  aside  the  verdict. 

The  counsel  for  the  defendants  have  stated 
the  following  points  : 

1.  That  the  record  of  recovery  against  the 
plaintiff  for  the  escape,  even  if  judgment  had 
been  rendered  and  shown,  was  not   evidence.1 

2.  That  the  verdict  was  not  evidence  until 
consummated  by  a  judgment. 

3.  That  the  costs  of   the  suit  against  the 
plaintiff  ought  not   to  have  been  allowed  as 
part  of  the  damages. 

4.  That  there  were  no  jail  liberties,  and  the 
1 7O*]  plaintiff  *voluntarily  suffered  the  pris- 
oner to  go  without  the  walls  of  the  prison. 

5.  That  the  jail  liberties  (if  any) 'were  so 
vague  as  to  excuse  the  prisoner. 

The  first  objection  was  disposed  of,  in  the 
opinion  given  at  the  last  term,  in  the  case  be- 
tween the  same  parties  (6  Johns.  Rep.,  168). 
arising  under  Bissel's  execution  ;  but  the  2d 
and  3d  objections  present  new  questions,  which 
merit  some  attention. 

Here  was  only  a  verdict  shown,  and  it  ap- 
appears  to  have  been  given  on  the  same  day 
that  it  was  offered  in  evidence.  The  suits  of 
Steward  against  the  plaintiff,  and  of  the  plaint- 
iff against  the  defendants,  were  carried  on 
concurrently  in  point  of  time,  and  brought  to 

1.— Vide  Barney  v.  Dewey,  13  Johns.  R.,  236. 


trial  at  the  same  circuit.  It  had  been  consid- 
ered in  the  books  as  a  rule  (though  rather 
founded  upon  loose  dicta,  than  solemn  decis- 
ions), that  a  verdict  was  not  evidence  without 
showing  a  judgment  upon  it ;  because  it  could 
not  appear  but  that  the  verdict  had  been  set 
aside,  or  the  judgment  arrested.  The  case  of 
ffoher  v.  Kitchingnuin,  in  the  time  of  Lord  Ch. 
J.  Willes  (Willes'  Rep.,  367;  7  Mod.,  451), 
appears  to  be  the  first  regular  argument  and 
decision  upon  the  question,  and  several  cases 
were  then  cited  on  both  sides  to  show  that 
poxteas  were  and  were  not  evidence.  The  court 
said  that  there  was  no  general  rule  that  could 
be  laid  down,  in  relation  to  this  point,  but 
that  the  potstea  was  or  was  not  evidence,  ac- 
cording to  the  nature  of  the  thing  which  it 
was  produced  to  prove.  It  was  good  to  prove 
the  fact  of  a  trial  and  verdict  in  such  a  case, 
but  not  evidence  of  itself,  without  the  judg- 
ment, when  it  became  essential  to  the  action 
or  defense.  In  the  late  case  of  Garland  v. 
Scoones  (2  Esp.  Rep  ,  648),  Lord  Kenyon  went 
further  than  the  decision  in  this  case  would 
warrant,  for  he  ruled  that  the  mere  produc- 
tion of  the  postea  was  sufficient  to  establish  a 
demand  by  way  of  set-off,  to  the  extent  of 
the  sum  indorsed  *as  the  verdict  in  [*  1  7 1 
the  cause.  In  the  present  case  the  verdict  was 
not  requisite  to  prove  the  fact  of  the  escape, 
for  that  fact  was  proved  sufficiently  without 
it ;  and  if  there  be  legal  and  full  testimony  to 
a  point,  further  and  illegal  evidence  to  the 
same  point  will  not  destroy  the  effect  of  the 
competent  proof,  nor  render  it  necessary  to 
interfere  on  that  ground.  But  the  verdict  was 
good  evidence  for  certain  purposes.  It  was 
evidence  to  prove  the  fact  of  a  suit  and  ver- 
dict against  the  plaintiff,  for  the  escape  in 
question,  and  it  was  so  far  proof  of  actual 
damage.  The  cause  of  action  was  made  out 
by  proving  the  bond  and  the  escape,  and  the 
plaintiff  was  .entitled  to  an  assessment  of  dam- 
ages to  the  amount  of  the  debt.  It  is  enough 
for  a  party,  in  order  to  maintain  his  action  on 
a  bond  of  indemnity,  to  show  that  he  was  lia- 
ble and  had  paid  the  debt  (5  Co.,  24);  or  that 
he  was  sued  (1  Sid.,  442,  King  v.  Atkins);  or 
that  he  was  even  exposed  to  a  suit,  for  so  said 
Brian,  and  Littleton,  JJ.,  in  ISEdw.  IV.,  27, 
and  this  was  the  decision  in  the  case  of  Cutler 
v.  Soutliern(\.  Saund.,  116;  1  Lev.,  194).  It 
is  stated  that  the  defendants  had  due  notice  of 
the  suit  against  the  plaintiff,  and  that  they 
actively  co-operated  in  defense  of  it.  The 
verdict  is,  therefore,  to  be  considered,  in  effect, 
as  a  verdict  against  them,  and  I  see  no  reason 
why  it  may  not  be  considered  as  evidence  of 
the  amount  of -the  debt  or  demand  against  the 
plaintiff.  For  this  purpose  it  was  admissible, 
as  much  as  it  would  have  been  to  prove  a  set- 
off  ;  and,  with  that  view,  a  verdict  has  been 
deemed  good  evidence  by  the  Court  of  K.  B. 
in  BaskerviUe  v.  Brown  (1  Bl.  Rep.,  293). 

The  costs  of  the  suit  against  the  plaintiff 
arose  after  the  cause  of  action  commenced,  but 
they  were  only  a  charge  accessory  to  the  prin- 
cipal demand,  and  are  analogous  to  the  case 
of  interest  accruing  after  the  suit  brought. 
The  defendants  were  most  justly  chargeable 
with  the  costs  of  the  suit  against  the  plaintiff, 
for  they,  *in  fact,  defended  the  suit.  [*1 72 
The  costs  were  part  of  the  loss  and  damage 
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which  the  plaintiff  had  sustained  by  means  of 
the  default  of  the  defendants  in  not  satisfying 
the  creditor.  There  are  many  cases  in  which 
damages,  accruing  after  the  suit  brought,  and 
down  to  the  trial,  have  been  allowed  to  be  in- 
cluded in  the  verdict ;  and  this  becomes  indis- 
pensable, when  no  new  suit  will  lie  for  these 
damages,  (2  Burr.,  1085,  1086,  1087  ;  2  East, 
211  ;  10  Co.,  117  a  ;  2  Ld.  Raym.,  802,  803.) 
In  suits  upon  bonds  for  the  performance  of 
covenants,  the  courts  of  law  are  said  to  have 
the  same  equitable  jurisdiction  under  the  stat- 
ute of  8  and  9  Wm.  III.  (which  we  have 
adopted),  as  chancery  had  bef  ore  (Cowp.,  358); 
and  in  one  case,  in  a  suit  upon  such  a  bond 
( Waldo  v.  Fobes,  1  Mass.  Rep.,  10),  it  has  been 
held  to  be  proper  to  allow  the  damages  accru- 
ing down  to  the  trial,  to  be  computed  with- 
out putting  the  party  to  the  necessity  of  a  set. 
fa. 

The  last  two  objections  are  certainly  with- 
out foundation.  The  defendants,  by  their 
bond,  and  by  every  branch  of  the  notice  an- 
nexed to  their  plea,  admit  that  there  were  lib- 
erties appointed  to  the  jail  in  question.  They 
are  estopped  from  denying  that  fact  ;  and  if 
they  were  not,  it  was  shown  upon  the  trial, 
and:  admitted  on  both  sides,  and  the  only  ques- 
tion was  as  to  the  precise  lines  or  boundaries 
of  the  jail  liberties.  The  prisoner  was  bound, 
at  his  peril,  and  at  the  risk  of  his  bail,  to  keep 
within  the  liberties,  and  if  the  lines  were  in 
any  part  vague  and  indefinite,  it  was  his  duty 
to  confine  himself  within  places  where  they 
were  not  so.  Liberties  had  been  appointed  by 
the  Court  of  Common  Pleas,  and  the  plaintiff 
was  bound  to  take  the  bond,  and  to  leave  his 
prisoner  to  go  at  large  within  the  liberties,  so 
far  as  they  had  been  duly  appointed.  It  was 
not  his  duty,  but  the  duty  of  the  prisoner,  to 
ascertain  the  lines,  and  to  observe  them.  The 
173*]  defendants,  upon  the  trial,  showed  *by 
their  own  survey  that  the  prisoner  went  with- 
out the  liberties,  and  the  court  knew  that  upon 
the  trial  of  the  principal  cause  against  the 
plaintiff  (for  they  have  the  case  before  them), 
it  was  proved  that  the  prisoner  went  willfully, 
and  after  due  notice,  beyond  not  only  the 
actual,  but  the  reputed  liberties. 

On  a  motion  for  a  new  trial,  a  reasonable 
discretion  must  be  exercised,  and  if  a  serious 
difficulty  existed  upon  this  case,  as  to  the  ad- 
mission of  the  verdict,  and  as  to  the  sufficiency 
of  the  proof  of  the  escape,  a  new  trial  would  be 
useless,  for  judgment  is  now  rendered  upon 
the  verdict  in  the  principal  cause,  and  that 
judgment  would  be  plenary  proof,  and  put 
an  end  to  all  controversy  about  the  right  of 
recovery. 

Upon  a  full  consideration  of  this  case,  the 
court  are  accordingly  of  opinion  that  the  mo- 
tion on  the  part  of  the  defendants  for  a  new 
trial  be  denied. 

Motion  denied. 


Conchuiivent**  of  jiulumcnt.  Cited  in  19  Johns., 
206;  4  Cow..  345;  12  Wend.,  311;  24  Wend.,  55;  3 
Lans .  275. 


WALDO  c.  LONG. 

Breach  of  Covenant  Against  Incumbrances — 
Evidence,  to  Support  Action — Measure  of  Dam- 
ages. 

In  an  action  of  covenant  brought  by  the  grantee 
ayainst  the  grantor  for  a  breach  of  "the  covenant 
against  incumbrances  in  a  deed ;  the  i>ostea  in  an  ac- 
tion of  ejectment  brought  against  the  grantee  by  a 
mortgagee  on  a  prior  mortgage  of  the  same  land'by 
the  grantor,  is  sufficient  evidence  to  support  the 
action ;  and  the  plaintiff  is  entitled  to  recover,  not 
only  the  consideration  money  in  his  deed,  and  the 
Interest,  but  also  the  costs  of  the  ejectment  suit 
against  him. 

Citation— Ante,  168. 

rpHIS  was  an  action  of  covenant,  brought  on 
J-  the  covenant  against  incumbrances,  and 
on  the  covenant  of  power  to  sell,  contained  in 
a  deed  from  the  defendant  to  the  plaintiff. 
Plea,  -non  estfactum.  The  cause  was  tried  at 
the  Washington  Circuit,  the  13th  of  June, 
1810,  before  Mr.  Justice  Van  Ness. 

*The  plaintiff  produced  a  mortgage,  [*1 74 
executed  prior  to  the  deed  from  the  defendant 
to  him,  from  the  defendant  to  William  Porter, 
which  covered  the  land  conveyed  by  the  deed. 
The  plaintiff  also  offered  in  evidence  the  pos- 
ter in  the  cause  of  Jackson,  ex  dem.,  William 
Porter  et  al.,  against  him,  brought  on  the  said 
mortgage,  and  previously  tried,  on  the  same 
day,  as  evidence  of  a  suit  against  him.  He 
also  offered  in  evidence  the  bills  of  costs  which 
had  accrued,  and  which  the  plaintiff  in  this 
cause  was  liable  to  pay  in  consequence  of  the 
recovery  against  him  in  the  action  of  eject- 
ment. The  judge  reserved  the  point  as  to  the 
admissibility  of  the  posiea  in  evidence,  and  the 
plaintiff  took  a  verdict  for  the  consideration 
money  mentioned  in  the  deed,  and  the  inter 
est,  subject  to  a-case  on  the  point  reserved. 

The  case  was  submitted  to  the  court  with- 
out argument. 

The  only  point  was,  whether  the  postea 
ought  to  have  been  received  in  evidence.  It 
was  agreed  that  if  the  court  should  be  of 
opinion  it  ought,  then  the  bills  of  costs  were 
to  be  added  to  the  verdict  ;  otherwise,  the  ver- 
dict to  remain  for  the  sum  it  was  taken. 

Per  Curuim.  The  postea  was  competent 
evidence  for  certain  purposes.  This  point  has 
been  just  now  decided,  in  the  case  of  Kip  v. 
Hrigfiam  et  al.  (ante,  168),  who  were  bail  on 
Steward's  execution.  In  this  case  it  was  evi- 
dence of  the  existence  of  the  ejectment  suit 
upon  the  mortgage,  and  of  the  fact  of  a  ver- 
dict in  such  a  cause.  For  that  purpose  it 
ought  to  have  been  received  ;  and  thnt  fact 
being  proved,  the  bills  of  costs  were  an  item 
of  damages  proper  for  the  consideration  of  the 
jury,  for  they  were  part  of  the  damages  pro- 
duced by  the  incumbrance. 

This  opinion  is  an  answer  to  the  onlv  ques- 
tion submitted.  The  plaintiff  has  taken  a  ver- 
dict for  the  consideration  money  *and  [*1  7»> 
interest,  and  no  objection  is  raised  to  it,  and, 


Amount  »f  rccitrrru  nti  lumii  of 
dencf  of.  Cited  in— 7  Johns..  174 ;  4  Cow..  25s ;  8 
Cow..  M<i ;  3  I  >.  niu.  32« ;  1  N.  V.,  554  ;  56  N.  V.,  «75  ; 
«  Ilarb..  4fl» ;  40  Harb.,  240. 

Sheriff  lnnni<l  to  (ulinit  to  limit*.  Cited  in— 41  How. 
Pr..  174;  10  Abb.  N.  S.,  79. 
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NOTE- -  O>ivnant  ciQainxt  tnnimhraHcrx-  lin-ach 
of-  Mcaxurr.of  {lamnyr*.  See  Dchtvergne  v.  Norris, 
7  Johns.,  358.  und  note. 

In  Andrews  v.  Duvioon  (17  N.  II.,  413)  it  was  held 
thitt  the  plaintiff  wax  entitled  to  have  his  costs  in  u 
suit  against  a  supposed  trespasser,  who  was  in  fact 
an  Incumbranopr,  considered  in  assessing  datuajrcs. 
See,  however.  Grant  v.  Tallman,  20  N.  Y.,  191. 
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of  course,  we  have  no  concern  with  the  amount 
of  the  recovery. 

Judgment  for  the  plaintiff. 
Cited  in-2  Wend.,  405;  14  Wend.,  41;  58  Ind.,397. 


BALLOU  P.  KIP,  Sheriff,  &c. 

.Action  for  Escape — Liberties  of  Jail — No  Visible 
Monuments  —  Reputed  Limits  —  Inadvertent 
Escape  of*  Prisoner — Return  Before  Suit 
Brought — Sheriff  not  Liable. 

Where  the  bounds  of  the  liberties  of  the  jail  were 
marked  by  no.  visible  monuments,  and  the  survey 
of  them,  as  appointed  by  the  Court  of  Common 
Pleas,  was,  in  some  parts,  vasrue  and  uncertain,  and 
a  prisoner  who  had  given  bond  to  the  sheriff  for  the 
liberties,  without  intending1  to  go  beyond  them, 
went  into  a  house  within  the  reputed  limits,  but 
which  proved  not  to  be  within  the  acknowledged  ac- 
tual liberties,  and  returned  within  the  actual  liber- 
ties before  suit  brought ;  it  was  held  that  this  being 
an  inadvertent  and  involuntary  escape,  and  a  re- 
turn before  suit  brought,  the  sheriff  was  not  liable 
for  an  escape. 

Do  not  the  reputed  liberties,  in  such  a  case,  afford 
the  best  evidence  of  the  actual  liberties  of  the  jail  ? 

Citations—*  Johns.  Cas.,  305;  4  Johns.  Rep.,  45;  5 
Johns.  Rep.,  89. 

rpHIS  was  an  action  of  debt,  brought  against 
-L  the  defendant,  as  sheriff  of  Oneida 
County,  for  the  escape  of  Oliver  Babcock,  a 
prisoner  in  his  custody  on  an  execution  in 
favor  of  the  plaintiff.  The  cause  was  tried  at 
the  Oneida  Circuit,  the  llth  June,  1810,  be- 
fore Jfr.  Juxtice  Spencer. 

At  the  trial,  the  plaintiff  proved  a  judg- 
ment against  Babcock  for  $3,000  of  debt,  and 
$72.56  damages  and  costs  ;  and  that  a.ca.  sa. 
was  issued  thereon,  and  a  return  of  Babcock 
in  custody.  This  action  was  commenced  in 
May,  1809.  Babcock,  after  being  in  custody, 
was  seen  out  of  jail,  in  the  office  of  Reuben 
Leavenworth,  and  in  the  dwelling-house  of 
Lewis  Berry,  in  Whitestown. 

The  defendant  gave  in  evidence,  under  the 
notice  subjoined  to  his  plea,  that  the  Court  of 
•Common  Pleas  of  Oneida  County  had  estab- 
lished jail  liberties  ;  that  Babcock  was  admit- 
ted to  the  liberties  on  giving  a  bond  with 
surety  to  the  defendant,  according  to  the  stat- 
176*]  ute.  The  *defendant  then  produced 
the  record  of  the  establishment  of  the  liberties 
which  consisted  of  a  field-book,  containing  the 
courses  and  distances  of  the  lines  of  the  liber- 
ties ;  but  the  lines  did  not  include  the  house 
of  Berry,  or  the  office  of  Leavenworth,  where 
the  prisoner  was  seen.  To  the  field-book  a 
map  was  attached,  but  it  did  not  appear  to 
have  been  made  upon  actual  survey,  nor  were 
the  office  and  house  designated  on  the  map ; 
nor  were  any  boundaries  marked  upon  the 
map  to  denote  that  they  were  within  the  lib- 
erties ;  though  it  appeared  probable  that  the 
map  was  intended  to  represent  the  house  and 
office  as  being  within  the  liberties.  There  was 
a  manifest  mistake  in  the  courses  and  dis- 
tances, for  they  could  not  be  made  to  unite 
and  come  together,  so  as  to  include  the  jail.  ] 
The  house  and  office  were  within  the  reputed 

NOTE.— Escape— Involuntary—  Return.    See  Lans- 
ing v-  Fleet,  2  Johns.  Cas.,  3,  and  note. 
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liberties,  and  were  universally  so  considered 
until  after  the  alleged  escape  ;  and  the  prison- 
er returned  within  the  actual  liberties  before 
suit  brought. 

The  judge  charged  the  jury  that  the  facts 
entitled  the  plaintiff  to  recover,  and  the  jury 
found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial;  and  the  following  points 
were  raised,  which  were  submitted  to  the  court 
without  argument : 

1.  The  sheriff  is   not  liable  for  an  escape 
arising  from  an  error  in  the  Court  of  Common 
Pleas,  in  appointing  the  liberties  of  the  jail. 

2.  The  reputed  liberties  being  recognized  by 
the  plaintiff,  he  is  bound  by  them. 

3.  The  defendant  is  entitled  to  the  benefit  of 
the  Act  passed  the  8th  of  April,  1810,  Relative 
to  Jail  Liberties.  &c. 

Per  Curiam.  The  escape  charged  in  this 
case  was  by  going  into  the  office  of  Reuben 
Leavenworth,  and  into  the  house  of  Lewis 
Berry.  The  proof  was  that  those  places  were 
*within  the  reputed  liberties,  and  were  [*177 
so  understood,  not  only  by  all  the  prisoners, 
but  by  all  other  persons  acquainted  with  the 
liberties,  until  after  the  alleged  escape.  It 
was  further  shown  that  there  must  have  been 
a  mistake  in  the  courses  and  distances  con- 
tained in  the  field-book  upon  record,  upon 
which  the  liberties  were  established,  for  they 
would  not  unite  so  as  to  include  the  jail.  There 
was  also  a  map  annexed  to  the  field-book,  and 
it  appeared  probable,  but  by  no  means  certain, 
that  the  map  was  intended  to  represent  the 
house  and  office  as  being  within  the  liberties, 
though  the  courses  and  distances  by  the  field- 
book  would  not  include  them.  Upon  these 
facts,  it  is  difficult  to  rely  upon  the  courses 
and  distances  as  any  certain  guide;  and  the  re- 
puted liberties  may,  perhaps,  be  considered  as 
affording  the  best  evidence  in  the  case,  of  the 
actual  liberties  of  the  jail.  But  it  is  not  requis- 
ite to  go  so  far;  for  if  the  office  of  Leaven- 
worth and  the  house  of  Berry  be  not  within 
the  liberties,  the  escape,  by  going  into  them, 
was  at  least  inadvertent  and  involuntary,  and 
a  return  from  them  into  the  actual  liberties, 
before  suit  brought,  was  a  good  defense  ac- 
cording to  the  decision  in  Dole  v.  Moulton  (2 
Johns.  Cases,  205.)  The  case  of  Tillman  v. 
Landing  (4  Johns.  Rep. ,  45)  only  applies  to  an 
escape  voluntarily  and  knowingly  made;  and 
the  weight  of  evidence  in  this  case  is  clearly 
in  favor  of  the  allegation  that  the  escape,  if 
any,  by  going  into  that  office,  was  not  willful, 
but  involuntary;  and  as  the  prisoner  returned 
within  the  undisputed  liberties  before  suit 
brought,  the  verdict  ought  to  have  been  for  the 
defendant. 

In  Bissel  v.  Kip  (5  Johns.  Rep.,  89)  it  was 
observed,  in  the  opinion  delivered  by  the 
court,  that  going  into  Leavenworth's  office 
was  an  escape.  But  the  testimony  in  that 
case  was  direct  and  positive,  that,  upon  no 
construction,  would  the  liberties  include  that 
office,  and  the  reputation  of  its  being  within 
the  liberties  was  not  supported  by  the  aid  of 
the  map,  and  the  arrest  there  was  while  the 
*prisoner  was  in  the  office,  and  before  [*1 78 
his  return.  Nor  was  the  fact  of  going  into  the 
office  material  in  that  cause;  for  there  was 
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proof  of  an  instance  of  willful  escape  from  the 
reputed  as  well  as  the  actual  liberties. 

The  verdict  in  this  case  must  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide 
the  event  of  the  suit. 

Motion  granted. 


KIP,  Sheriff,  &c.,    v.  BABCOCK   ET    AL. 

See  fiallou  v.  Kip,  ante,  same  points. 

THIS  was  an  action  brought  by  the  plaintiff 
against  the  defendants,  on  a  bond  given  as 
security  for  the  liberties  of  the  jail,  granted  to 
Babcock,  who  was  in  custody  on  execution,  at 
the  suit  of  Ballou,  the  plaintiff  in  the  preced- 
ing suit.  The  cause  was  tried  at  the  Oneida 
Circuit,  the  llth  June,  1810,  before  Mr.  Justice 
Spencer.  * 

The  plaintiff  offered  in  evidence  the  Nisi 
Prius  record  and  posted  in  the  cause  of  Ballou 
v.  Kip,  in  which  a  verdict  was  found  against 
the  sheriff  for  the  escape;  this  evidence  was 
-objected  to  by  the  defendants/  but  the  judge 
ruled  that  the  evidence  was  admissible  and  con- 
clusive against  the  defendants  in  this  suit,  un- 
less they  could  show  fraud  or  collusion  be- 
tween the  parties  in  the  former  suit.  The 
present  defendants  had  notice  of  that  suit  and 
aided  in  the  defense. 

The  same  evidence  was  then  given  as  to  'the 
escape,  <fcc.,as  was  given  in  the  last  cause;  and 
the  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict 
179*]  andfora*new  trial,  which  was  submit- 
ted to  the  court  without  argument. 

Per  Curiam.  The  award  of  a  new  trial  in 
the  preceding  cause  necessarily  controls  this 
case,  for  if  the  plaintiff  be  not  liable  for  the 
escape,  the  defendants  are  not  liable  even  to 
him,  upon  their  bond  of  indemnity.  There 
was  no  more  evidence,  except  the  verdict  it- 
self, to  establish  the  escape  in  this  cause,  than 
there  was  in  the  other.  The  verdict  must, 
therefore,  be  set  aside,  and  a  new  trial  award- 
ed, with  costs  to  abide  the  event. 

New  trial  granted. 


HEARSEY  v.    PRUYN. 

Construction  of  Act  ReUitict  to  Mohaick  Bridge 
Company — Right*  to  Toll — Liability  of  (JoUect- 
or — Evidence  —  Newspaper  Copy  Act  —  How 
Objertwn  Waiced. 

According  to  the  true  construction  of  the  second 
section  of  the  Act  passed  theSWth  March.  1X09,  Rela- 
tive to  the  Mohawk  Turnpike  and  Bridge  Company 
(was.  :c,  eh.  189),  t he  corporation  cannot  legally  ex- 
act more  than  half-toll,  or  $%  cents  f or  crossing1  the 


bridge  at  Schenectady,  with  a  wagon  and  two 
horses,  &c.,  from  the  inhabitants  of  the  city  of 
Schenectady,  or  from  persons  going'  to  and  from 
mills,  &c.,  &c.  The  discretion  given  to  the  corpora- 
tion to  mitigate  the  rate  of  tolls  in  such  eases,  is  to 
be  exercised  only  in  reducing  them  below  one  half. 

The  words  in  the  act  ''going  to  and  from  mills," 
comprehend  saw-mills,  as  well  as  grist-mills. 

An  action  may  be  maintained  against  an  agent 
who  has  received  money,  to  which  his  principal  has 
no  right,  if  the  agent  has  had  notice  not  to  pay  the 
money  over ;  and  in  some  cases,  without  such  no- 
tice, if  the  money  has  not  been  actually  paid  over. 

It  seems  that  the  right  of  a  corporation  to  take 
toll  may  be  tried  in  action  against  the  collector, 
where  notice  is  given  to  him  not  to  pay  it  over. 

If  a  plaintiff  reads  in  evidence  an  act  of  the  Leg- 
islature from  a  newspaper,  which  is  admitted  by 
the  court,  and  the  defendant  afterwards  reads  an 
exemplified  copy  of  the  same  act;  he  cannot  after- 
wards, on  certiorari,  allege  for  error  the  admission 
of  the  act  read  by  the  plaintiff,  though  not  legal 
evidence. 

Citations— Act  March  29,  1809 ;  1  Chitty,  pi.  25  ; 
Cowp.,  565  ;  4  Burr.,  1985;  Ld.  Raym.,  1210;  4  Term 
R.,  553 ;  Str.,  480:  Bull.'JV.  P.,  133;  4  Burr.,  1985 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Pruyn  brought  an  action  against 
Hearsey,  before  the  justice,  as  a  toll-gatherer  of 
the  bridge  of  Schenectady,  for  demanding  and 
taking  of  the  plaintiff  toll,  over  and  above 
what  was  due,  at  three  several  times,  to  wit, 
the  13th  June,  1809,  6i  cents  for  one  load,  the 
14th  June,  18f  cents  for  three  loads,  and  15th 
June,  6£  cents  for  one  load,  above  the  legal 
toll. 

The  defendant  pleaded  the  general  issue, 
with  notice,  and  there  was  a  trial  by  jury. 
.  *It  was  proved  that  Pruyn,  in  June,  [*18O 
1809,  paid  Hearsev  12^  cents  for  passing  the 
bridge  with  a  load  of  plank;  that  he  called  on 
the  witness,  in  presence  of  Hearsey,  to  take 
notice  that  the  toll  was  overcharged,  and  that 
Pruyn  owned  a  mill  in  the  fourth  ward  of 
Schenectady.  It  was  also  proved  that  the 
plaintiff  had  carried  from  his  mill,  across  the 
bridge,  several  loads  of  plank  in  June,  and 
that  the  defendant  admitted  that  for  all  the 
loads  of  plank  which  Pruyn  had  carried  across 
the  bridge  he  had  received  12^  cents  toll  for 
each  load.  It  was  also  proved  that  six  cents 
only  was  exacted  from  another,  person,  re- 
turning with  a  full  load  from  market. 

The  plaintiff  then  gave  in  evidence,  though 
it  was  objected  to,  an  act  of  the  Legislature 
printed  in  a  newspaper,  under  which  was  the 
signature  of  D.  Tomilson,  treasurer  of  the 
Mohawk  Bridge  Company. 

The  defendant  moved  for  a  nonsuit,  which 
was  refused  by  the  justice.  The  defendant 
then  gave  in  evidence  the  exemplifications  of 
several  acts  relative  to  the  subject,  among 
which  was  the  act  read  by  the  plaintiff. 

It  was  also  proved  that  the  defendant  was 
duly  appointed  collect er  of  the  tolls  by  the 
treasurer,  pursuant  to  a  resolution  of  the  com- 
pany. 


Nor*.—  Aarncit—  Ltal>Uitu  of  nuentx  to 
ul  hy  mixtakr.—Bi/ 


.  . 

Where  mourn  i*  onluntartly  i><ii<l  to  an  <iyt>ii  hy 


McDonald  v.  Napier,  14  Oa.,  89;  Unchurch  v.  Was- 
worth  15  Ala.,  705;  Mowutt  v.  McLean,  1  Wend., 
\~'.\;  Duffy  v.  Buchanan,  1  Paige,  4'vJ. 

'•••    fi'ii/ni-  nt  to  the  aui-iil  IM  <vim;»t</.«>r//,  and 
ade    expressly  for  the  use  of  the  principal. 


intxtakr,  and  the  agent  has  in  good  faith  paid  it  over  I      IF/ier 

to  his  principal,  he  is  not  liable.     But  when-  he  has    not    in. 

not  paid  it  over,  or  had.  lie  fore  paying  it  over,  r<--    notice  to  tin-  agent  not  to  pay  it  over  is  not  neces- 

celved  notice  of  the  mistake,  he  will  be  held  per-    wiry  in  order  to  maintain  an   action  against  the 

(tonally   responsible.     Frye    v.    Loekwood,   4  Cow.,     agent.  Itlpley  v.  (5elston.il  Johns.,  3)1  ;  Fry  V.  Lock- 

454;  Kargc  v.   Kneeland,  7  Cow.,  Ml;  Langlev   v.  ;  wood,  4  (.'ow..  454. 

Warner,  1  Sand..  309;  Elliott  v.  Swartwout,  10  I'et..  I      See  Canal  Bank  v.  Hunk  of  Albany.  1  Hill.  287  ; 

137;  Garland  v.  Salem  Bank,  9  Mass.,  408;  .lefts  v.  '  American  Bank  v.  Wheelock,82N.  V.,  11*:  McDoug- 

York,  12  Cush.,  19tt;    Morrison  v.  Currie,  4  Duer,  79;  I  all  v.  Travis.  ^1  Hun.  5«.X). 
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The  jury  found  a  verdict  for  the  plaintiff 
below  for  31  cents,  on  which  the  justice  gave 
judgment. 

The  plaintiff  in  error  insisted  that  the  judg- 
ment below  ought  to  be  reversed. 

1.  Because  the  defendant  in  error  was  not 
exempted  from  paying  toll. 

2.  That  the  right  of  the  corporation  could 
not  be  tried  in  an  action  against  the  collector 
of  tolls. 

3.  That  the  action  could  not  be  maintained, 
without  an  express  notice  to  the  collector  not 
to  pay  over  the  tolls  received  by  him. 

Mr.  Henry  for  plaintiff  in  error. 
Mr.  J.  B.  Yatas,  contra. 

181*]  *SPENCER,  J.,  delivered  the  opinion 
of  the  court : 

The  first  section  of  the  Act  of  the  29th  of 
March,  1809  (sess.  32,  chr  189),  gives  a  toll  for 
crossing  the  bridge  of  12^  cents  for  every  bur- 
den wagon  drawn  by  two  horses,  &c.  The 
second  section  declares  it  to  be  lawful  for  the 
president  and  directors  to  mitigate  the  rates  of 
toll  to  the  inhabitants  of  the  city  of  Schnecta- 
dy  passing  the  bridge  on  foot,  horseback,  or 
in  carriages  of  any  description,  not  loaded  (500 
pounds  weight,  exclusive  of  passengers,  to 
constitute  a  load,  to  be  determined  by  the  opin- 
ion of  the  collector),  and  also  all  mail,  regular 
and  extra  stages,  owned  in  said  city,  all  wagons 
and  sleighs  employed  in  carrying  firewood  into 
the  first  and  second  wards  of  said  city,  passing 
either  way,  and  on  all  loaded  wagons  belong- 
ing to  the  inhabitants  of  said  city,  passing  said 
bridge,  in  their  ordinary  work  on  their  lands 
or  farms,  or  going  to  or  from  mills,  or  going 
to  market  with  the  produce  of  their  farms,  or 
returning  therefrom,  provided  that  the  toll  de- 
manded as  above  shall  not  be  more  than  one 
half  the  rate  established  by  that  act. 

This  section,  though  obscurely  worded,  is, 
I  think,  to  be  construed  thus,  when  taken  in 
connection  with  the  proviso  :  All  the  inhabi- 
tants of  the  city  of  Schenectady,  passing  the 
bridge  on  foot,  on  horseback,  or  in  any  carriage, 
the  load  on  which,  exclusive  of  passengers, 
shall  be  under  500  pounds  weight,  to  be  de- 
termined by  the  collector,  are  liable  to  pay  not 
more  than  one  half  the  rates  of  toll  established 
by  the  act ;  and  with  respect  to  stages  owned 
in  the  city,  all  wagons  and  sleighs  employed 
in  carrying  firewood  into  the  first  and  second 
wards,  passing  either  way,  and  all  loaded  wag- 
ons belonging  to  the  inhabitants  of  the  city, 
passing  the  bridge  in  their  ordinary  work  on 
their  lauds  or  farms,  or  going  to  or  from 
mills,  or  going  to  market  with  the  produce  of 
their  farms,  or  returning  therefrom,  are  ex- 
empted by  the  act  from  paying  more  than  one 
half  the  rates  of  toll,  without  reference 
to  the  weight  of  the  loads.  The  discretion 
182*]  *vested  in  the  president  and  directors 
to  mitigate  the  rates  of  toll,  may  or  may  not 
be  exercised  by  them,  in  reducing  them  less 
than  half  ;  but  in  the  cases  specified,  they  can- 
not legally  exact  more  than  half  the  toll  estab- 
lished by  the  act. 

The  plaintiff  below  was  going  to  and  from 
his  saw-mill,  at  the  the  time  the  full  toll  was 
exacted,  and  it  has  been  made  a  question, 
whether  a  saw-mill  comes  within  the  descrip- 
tion in  the  act  "of  going  to  and  from  mills." 

290. 


It  appears  to  me  that  these  terms  include  mills 
of  every  description,  and  I  cannot  perceive 
why  saw-mills  should  not  be  deemed  to  an- 
swer the  description  as  fully  as  grist-mills  or 
any  other  mills.  The  evidence  offered  by  the 
plaintiff  below,  I  also  think,  was  sufficient  to 
enable  the  jury  to  decide  that  he  came  within 
the  exemption  granted  by  the  act.  At  all 
events,  it  cannot  be  said  that  there  was  no  evi- 
dence of  the  fact  that  when  the  full  toll  was 
exacted  the  plaintiff  below  was  going  to  and 
from  his  mill. 

The  second  and  third  points  may  be  consid- 
ered together.  The  law  is,  I  believe,  well 
settled,  that  an  action  may  be  sustained 
against  an  agent,  who  has  received  money  to 
which  the  principal  had  no  right,  if  the  agent 
has  had  notice  not  to  pay  it  over  ;  and  in  some 
cases,  the  action  has  been  sustained  where  no 
notice  was  given,  if  it  appears  that  the 
money  has  not  actually  been  paid  over.  (1 
Chitty,  pi.  25;  Cowp.,  565;  4  Burr.,  1985; 
Ld.  Kaym.,  1210;  4  Term  Rep.,  553;  Str. 
480;  Bull.  N.  P.,  133.) 

It  is  insisted  that  the  right  to  the  toll  taken 
is  a  franchise,  and  that  it  cannot  be  tried  in  an 
action  against  the  agent ;  and  in  Saddler  v.  Ev- 
ans (4  Burr,,  1985)  Baron  Perrot  recognized 
the  doctrine  "that  the  right  to  an  inheritance 
should  not  be  tried  in  an  action  for  money  had 
and  received,  to  be  brought  against  the  receiv- 
er."  Lord  Mansfield,  in  ^delivering  the  opinion 
of  the  court,  does  not  sanction  that  principle, 
though  the  court  approved   *of  the  [*183 
general  principles  adopted  at  the  trial ;    his 
lordship  said  "he  kept  clear  of  all  payments  to 
third   persons,    but  where   it  is  to  a  known 
agent ;  in  which  case,  the  action  ought  to  be- 
brought  against  the  principal,  unless  in  special 
cases,  as  under  notice  or  malajide." 
\     I  am  of  opinion  that  in  this  case  there  was 
1  that  notice ;  when  the  toll  was  paid  the  plaint- 
!  tiff  below  called  on  a  witness,  in  the  presence 
!  of  the  defendant,  to  take  notice  that  the  toll 
i  was  overcharged.     This  was  sufficient  to  put 
.  the  defendant  on  his  guard,  and  implied  that 
i  he  meant  to  seek  redress. 

There  was  an  objection  to  the  justice's  ad- 
mitting a  private  act  to  be  read  from  a  news- 
paper.    This  objection  would  be  fatal  did  it 
i  not  appear  that  the  defendant  read  an  exem- 
plification of  the  same  act.     We  are  asked  to 
go  back  to  the  point  of  time  when  the  motion 
was  made  for  a  nonsuit;  this  we  cannot  do,  but 
must  judge  from  the  whole  record;  and  though 
the   admission  of  the  evidence    was   illegal, 
the  defendant  removed  the  objection  by  read- 
ing the  exemplification.     It  has  been  frequent- 
ly ruled  here  that  a  party  may  thus  commit 
himself  by  legalizing  what  was  before  illegal. 
The  judgment  below  must  be  affirmed. 
Judgment  affirmed. 

Cited  in— 7  Johns.,  184 ;  1  Wend.,  178 :  2  N.  Y.,  129  : 
20  Hun,  444;  33  Barb.,  495  ;  52  Barb.,  579;  60  Barb., 
578 ;  56  How.  Pr.,  481 :  64  How.  Pr.,  528 ;  1  Sand.,  214 : 
37  Super.,  4 ;  10  Peters,  158 ;  1  Sum.,  317  ;  41  Wis.,  130 ; 
46  Ind.,  580;  15  Mich.,  223. 


HEARSEY  v.  BOYD. 

Construction  of  Toll  Bridge  Act. 

The  privileg-e  granted  by  the  second  section  of 
the  Act  (sess.  32,  ch.  189)  incorporating1  the  Mohawk 
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Turnpike  and  Bridge  Company,  to  the  inhabitants 
of  Schenectady,  going  to  market  with  the  produce 
of  their  f  arms.and  returning  from  market.of  paying 
only  half  toll.is  personal.and  is  waived  if  the  person 
carries,  or  brings  back  from  the  place  of  market, 
the  goods  of  others ;  and  though  he  carries  the  pro- 
duce of  his  farm  to  market,  yet  if,  on  his  return, 
his  wagon  is  loaded  in  part  with  his  own  goods,  and 
in  part  with  the  goods  of  others,  he  must  pay  full 
toll  for  the  return  load. 

IN  ERROR  on  certiorari  from  a  justice's 
court.  This  was  also  a  suit  in  the  court 
1 84*]  below  for  taking  more  toll  *f or  passing 
the  bridge  at  Schenectady  than  the  act  allows. 
The  only  difference  between  this  case  and  that 
of  Hear&ey  v.  Pruyn  is,  that  the  plaintiff  be- 
low, Boyd,  alleged  that  he  was  returning  from 
market,  where  he  had  been  with  a  load  from 
the  city  of  Schenectady,  of  which  he  is  an  in- 
habitant ;  and  that  12*  cents  toll  were  exacted 
from  him.  It  appeared  that  in  passing  the 
bridge  to  go  to  market  only  6^  cents  toll  was 
demanded  and  paid.  The  plaintiff,  when  the 
full  toll  was  demanded  on  his  return,  told  the 
defendant  below  that  he  was  coming  from 
market,  and  that  if  the  defendant  exacted  full 
toll  the  plaintiff  would  sue  him  for  it.  It  was 
not  clearlv  proved  that  the  defendant  had  been 
to  market  with  the  produce  of  his  farm  ;  but 
receipts  were  produced,  given  by  merchants 
in  Albany,  for  wheat  delivered  to  them  by  the 
plaintiff.  On  his  return  his  wagon  load 
weighed  about  840  pounds,  and  consisted  of 
goods,  a  part  only  of  which  belonged  to  him- 
self, and  the  residue  to  other  persons. 

Mr.  Henry  for  the  plaintiff  in  error. 

Mr.  J.  B.  Tates,  contra. 

VAN  NESS,  «/".,  delivered  the  opinion  of  the 
court : 

Two  of  the  points  made  upon  the  argument 
have  already  been  disposed  of  in  the  judgment 
just  pronounced  in  the  cause  of  Hearsey  v. 
Pruyn,  and  the  only  one  remaining  is,  wheth- 
er the  defendant  here  was  entitled,  on  his  re- 
turn from  Albany,  to  pass  the  bridge  for  half 
toll.    Admitting  that  he  had  carried  to  market 
a  load  of  the  produce  of  his  farm,  which  I  do 
not  mean  to  question,  I  am  of  opinion  that  he 
was  liable,  notwithstanding,  when  he  returned, 
to  pay  the  full  toll  given  in  the  first  section  of 
the  statute.  It  is  stated  that  the  defendant  had  I 
upon  his  wagon  a  load  weighing  about  840  | 
pounds,  consisting  of  goods,   some   part  be-  j 
18£>*J  longing  to  himself,  and  *the  residue  to  ; 
others.  The  privilege  of  going  to  market  with  | 
the  produce  of  his  own  farm,  and  returning 
therefrom  for  half  toll,  is  personal,  and  when 
he  becomes  a  carrier  for  others,  this  privilege  ' 
is  waived,  and  the  reason  for  the  mitigation  of  j 
the  toll  does  not  apply  to  him.     The  intention 
of  the  Legislature  obviously  was  to  give  this  j 
Indulgence  to  the  farmers  within  the  limits  men-  \ 
tioned  in  the  act  ;    as  the  payment  of  full  toll, 
considering  the  very  frequent  use  they  would 
make  of  the  bridge,  would  be  unreasonable 
and  oppressive.    This  is  clear,  from  the  words 
of  the  act,  which  gives  the  exemption  from  pay- 
ing full  toll  to  those  who  pass  the  bridge  when 
carrying  the  produce  of  their  farms.      It  is 
not,  however,  to  be  understood  that  they  are 
obliged  to  return  entirely  empty.  A  reasonable 
interpretation  must  be  given  to  the  act,  so  as  on 
the  one  hand  to  secure  to  the  corporation  the 
toll  to  which  they  are  legally  entitled, and  on  the  i 
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other  to  protect  those  who  use  the  bridge  from 
imposition  and  extortion.  The  defendant, 
upon  his  return  with  a  load  of  goods  belonging 
to  himself  and  others,  cannot  be  deemed  to 
come  within  the  spirit  and  reason  of  the  second 
section  of  the  statute ;  and  to  permit  him  to 
pass  the  bridge  under  such  circumstances, 
paying  half  toll  only,  would  be  a  palpable  vio- 
lation of  the  legal  rights  of  the  corporation. 
The  city  of  Schenectady  already  is,  and  is 
daily  becoming  more  and  more  the  place  of 
deposit  for  goods,  to  be  conveyed  to  the  west- 
ern and  some  of  the  northern  counties  in  the 
State.  That  every  farmer,  when  returning 
from  market,  may  carry  a  load  of  goods  and 
still  be  entitled  to  pass  the  bridge  for  half  toll, 
would  be  giving  the  act  a  most  unreasonable 
construction,  and  one  which  I  am  persuaded 
the  Legislature  never  contemplated.  The 
court  are  of  opinion  that  the  judgment  below 
ought  to  be  reversed. 

Judgment  reversed. 

Cited  in— 15  Johns.,  511 ;  52  Barb.,  579. 


*JACKSON,exdem.VANALENETAL.,[*186 
VOSBURGH. 

Disclaimer  of  Title — Parol  Evidence  Inadmis- 
sible— Acknowledgment  of  Tenancy — Tenant 
Cannot  Disprove  Title  of  Landlord,  but  may 
Disprove  Tenancy. 

Parol  evidence  of  a  disclaimer  of  title  to  real 
property  is  inadmissible. 

where  an  acknowledgment  of  tenancy  on  the 
part  of  the  defendant  in  ejectment  has  been  proved, 
he  will  not  be  allowed  to  give  evidence  to  contra- 
dict or  disprove  the  title  of  his  landlord. 

Whether  there  be  a  tenancy  or  not,  is  a  matter  of 
fact ;  and  parol  evidence  may  be  received  to  dis- 
prove it. 

Citations— 6  Johns..  21 :  3  Johns.,  504. 

THIS  was  an  action  of  ejectment  for  lands 
in  Kinderhook.     The  cause  was  tried  at 
the  Columbia  Circuit,  in  December,  1809,  be- 
fore the  Chief  Justice. 

At  the  trial,  the  plaintiff  proved  that  Barent 
Vosburgh  was  in  the  possession  of  the  prem- 
ises, and  died  about  38  years  ago,  having,  by 
his  last  will,  dated  in  December,  1769,  devised 
all  his  real  estate  to  his  son  Cornelius,  who 
continued  in  possession  of  the  premises  until, 
by  his  deed,  dated  in  June,  1789,  he  conveyed 
the  premises  to  Van  Alen,  one  of  the  lessors, 
who  took  possession,  and  improved  the  land  ; 
and  Van  Vleeck,  another  of  the  lessors,  also 
cultivated  a  part  of  the  land. 

It  was  also  proved  that  the  defendant,  who 
came  into  possession  after  Van  Vleeck.  said 
in  179!)  that  he  had  taken  the  lot  of  Van 
Vleeokjuid  his  brother  for  one  year  ;  that  at 
another  time  the  defendant  said  he  would 
give  up  the  possession  to  Van  Alen  in  the 
same  way  he  had  it  of  Van  Vleeck  ;  and  that, 
at  another  time  he  refused  to  deliver  up  the 
possession,  alleging  that  the  land  did  not  be- 
long to  Van  Alen,  but  to  his  brother's  chil- 
dren. The  suit  was  commenced  against  Her- 
man Vosbunrh  and  John  A.  Vosburgh,  and 
the  latter  died  since  the  commencement  of  the 
suit,  leaving  children. 
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The  defendant  then  offered  to  prove  that  he 
had  been  in  the  actual  possession  of  the  prem- 
ises in  his  own  right  for  more  than  30  years 
before  the  commencement  of  this  suit,  and  that 
since  the  letting  of  the  premises  mentioned  by 
the  plaintiff's  witnesses,  Van  Alen  and  Van 
Vleeck,  two  of  the  lessors,  had  disclaimed  any 
right  to  the  premises ;  but  such  disclaimer 
was  not  in  writing,  nor  made  to,  or  in  the 
presence  of  the  defendant.  This  evidence 
187*]  was  overruled  by  the  Chief  *Justice, 
who  directed  the  jury  to  tind  a  verdict  for  the 
plaintiff  ;  and  they  found  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Van  Buren,  for  the  defendant.  Parol 
declarations  as  to  title  to  land  ought  to  be  re- 
ceived with  caution.  But  as  there  was  only 
parol  evidence  in  this  case  of  the  existence  of 
a  tenancy,  parol  evidence  ought  to  have 
been  admitted  to  disprove  it.  A  tenancy 
created  by  parol  may  be  discharged  by  parol; 
and  it  ought  to  have  been  left  to  the  jury  as  a 
matter  of  fact.  The  evidence  offered  by  the 
defendant  was  not  to  show  an  outstanding 
title,  but  to  repel  the  evidence  of  tenancy 
given  by  the  plaintiff.  Tenancy  or  not,  is  a 
matter  of  fact. 

Another  question  is  as  to  the  extent  of  the 
recovery  in  this  case.  One  of  the  defendants 
died  since  the  commencement  of  the  suit. 
Though  this  is  an  action  of  trespass,  yet  it  is 
to  try  the  title  ;  and  the  title  of  the  deceased 
defendant  did  not  come  in  question.  (Far  v. 
Denn,  1  Burr.,  362.) 

Messrs.  Sudam  and  E.  Williams,  contra. 
The  first  question  was  decided  in  the  case  of 
Jackson,  ex  dem.  Burr  et  al. ,  v.  Shearman  (6 
Johns.  Rep.,  19).  The  court  said  that  these 
parol  acknowledgments  or  declarations,  as  to 
title  to  real  property,  were  a  most  dangerous 
species  of  evidence ;  and  if  admitted,  would 
counteract  the  beneficial  purpose  of  the  stat- 
ute of  frauds  ;  though  it  was  said  they  might 
be  received  to  show  a  tenancy,  or  to  satisfy 
doubts  as  to  a  possession.  Here  the  lessors 
had  proved  a  title,  and  also  a  tenancy  ;  and 
the  defendant  then  offered  to  show  a  title  out 
of  the  lessors  ;  but  having  once  acknowledged 
a  tenancy,  or  the  right  of  the  landlord,  he 
never  can  be  allowed  to  set  up  any  other  title. 
(1  Caines,  444;  3  Johns.  Rep.,  504.)  Parol 
evidence  of  possession  is  not  sufficient  to  re- 
but the  evidence  of  tenancy,  unless  accom- 
panied with  some  paper  title,  to  give  color  to 
the  right  of  possession. 

188*]  *PerCuriam.  The  lessors  of  the  plaint- 
iff proved  a  possession  of  the  premises  in  them 
selves  and  in  those  under  whom  they  claimed, 
for  upwards  of  30  years.  Barent  Vosburgh 
was  in  possession  of  the  premises  as  early  as 
1767  or  1768.  He  died  about  the  year  1777, 
and  devised  his  real  estate  to  his  son  Cornelius 
Vosburgh.  He  succeeded  to  the  possession 
of  the  premises,  and  in  1789  sold  them  by 
deed  to  John  L.  Van  Alen,  Jun.  He  took 
possession,  and  used  the  premises  for  years, 
and  then  Isaac  I.  Van  Vleeck  took  possession, 
and  was  in  possession  to  1799.  These  two 
last  possessors  are  lessors  of  the  plaintiff.  In 
addition  to  this  strong  proof  of  title,  it  was 
shown  that  in  1799  the  defendant  said  he  had 
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taken  the  premises  of  Van  Vleeck,  one  of  the 
plaintiffs,  for  one  year ;  and  that  at  another 
time  he  offered  to  give  up  the  possession  to 
Van  Alen,  another  plaintiff,  in  the  same  way 
he  had  it  of  Van  Vleeck,  but  that  at  another 
time  he  refused,  and  denied  the  right  of  Van 
Alen. 

To  meet  this  testimony,  the  defendant  of- 
fered to  show  that  the  two  lessors,  Van  Alen 
and  Van  Vleeck,  had  disclaimed  any  right  to 
the  premises ,  but  this  disclaimer  was  not  in 
writing,  nor  made  to  or  in  the  presence  of  the 
defendant ;  and  he  offered  further  to  prove 
that  he  had  been  in  the  actual  possession  of 
the  premises  in  his  own  right  for  more  than  30 
years  before  the  bringing  of  the  suit.  This 
testimony  was  overruled.  Such  a  disclaimer 
as  was  here  set  up  could  be  of  no  validity  ; 
and  such  evidence,  if  admissible,  would  lead 
to  fraud  and  perjury,  and  be  destructive  of 
title  to  property.  (6  Johns.  Rep.,  21.)  The 
other  evidence,  which  was  overruled,  went  to 
deny  and  destroy  the  landlord's  right  which  a 
tenant,  assuming  him  to  be  a  tenant,  is  not 
permitted  to  do  (3  Johns.  Rep.,  504);  but  it 
also  went  to  disprove  the  fact  of  any  tenancy; 
and  in  that  view  it  ought  to  have  been  re- 
ceived, and  it  might  have  been  material.  On 
this  single  point,  then,  the  motion  to  set  aside 
the  verdict  is  granted,  with  costs  to  abide  the 
event  of  the  suit. 

Rule  granted. 

^Cited  in— 10  Johns.,  359 ;  4  Cow..  593 ;  5  Cow.,  133 ; 
6  Cow.,  756 ;  9  Cow.,  192 ;  4  Wend.,  482 ;  9  N.  Y.,  27  ; 
38  Mich.,  331,  332  ;  34  Mich.,  392. 


*D.  RUSSELL  [*189 

«. 
T.  TURNER,  Sheriff,  &c. 

Action  Against  Sheriff— Escape  on  Mesne  Pro- 
cess— Measure  of  Damages — /Security  for  Debt 
— Relinquishment  with  Knowledge  of  Escape 
— Defense  of  Sheriff — Nominal  Damages — 
Refusal  to  Set  aside  Verdict. 

In  an  action  on  the  case  against  a  sheriff  for  an 
escape  on  meane  process,  the  plaintiff  can  recover 
damages  only  for  what  he  has  lost  by  the  escape, 
and  the  jury  may  find  such  damages  as  they  may 
think  the  plaintiff  has  sustained,  under  all  circum- 
stances. 

If  the  plaintiff,  having  real  and  competent  se- 
curity from  the  defendant  for  his  debt,  relinquish 
it,  after  knowledge  of  the  escape,  the  sheriff,  in  an 
action  against  him,  may  avail  himself  of  this  fact 
in  mitigation  of  damages ;  and  where  the  jury  in 
such  a  case  gave  nominal  damages  only,  the  court 
refused  to  set  aside  the  verdict. 

Whether,  if  the  plaintiff  had  retained  the  security 
for  the  debt  the  defendant  could  have  availed  him- 
self of  that  fact,  in  his  defense  to  an  action  for  an 
escape.  Dubitatur. 

Citations— 1  Johns.,  223 ;  2  Id.,  454 ;  2  Wils.,  295. 

THIS  was  an  action  on  the  case  for  an  es- 
cape.    The  cause  was  tried  the  18th  Oc- 
tober, 1809,  before  Mr.  Justice  Spencer. 

It  was  proved  at  the  trial  that  a  capias  ad 
respondendum,  returnable  the  second  Monday 
of  November,  1806,  was  delivered  to  the  de- 
fendant, against  one  Abel  Turner,  Sylvester 
Russell  and  John  Martin,  at  the  suit  of  the 
plaintiff.  Abel  Turner  alone  was  arrested  and 
held  in  custody  by  the  sheriff,  and  the  other 
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two  defendants  were  returned  not  found. 
The  plaintiff  produced  an  exemplification  of 
the  record  in  the  cause,  by  which  it  appeared 
that  a  judgment  had  been  obtained  in  Novem- 
ber Term,  1806,  on  the  confession  of  Abel 
Turner,  for  $871.36,  and  which  was  signed 
and  docketed  the  20th  December,  1806.  A 
test.  ca.  sa.  was  issued  on  the  judgment,  di- 
rected to  the  sheriff  of  Rensselaer,  and  return- 
ed in  November  Term,  1807,  "  not  found." 
The  plaintiff  also  proved,  by  the  indenture 
between  the  defendant  and  L.  Lansing,  his 
successor  in  office,  that  the  name  of  Abel  Tur- 
ner was  not  inserted  among  the  names '  of  the 
prisoners  delivered  over  to  the  new  sheriff, 
and  it  was  admitted  that  he  was  not  delivered 
over  by  the  defendant  to  his  successor  in  of- 
fice. 

The  defendant  then  proved  that  about  the 
26th  November,  1809,  Abel  Turner  was  ar- 
rested at  the  suit  of  the  plaintiff,  in  Washing- 
ton County,  while  on  his  way  into  Vermont, 
which  was  the  place  of  his  residence  ;  Abel 
Turner  then  gave  a  cognovit  for  $871.39,  on 
which  the  plaintiff  relinquished  to  him  a 
tract  of  land  in  Vermont,  which  he  had  re- 
ceived of  the  plaintiff  as  security,  and  which  a 
witness  testified  the  plaintiff  admitted  was 
of  more  value  than  the  debt ;  and  the  plaint- 
iff then  gave  him  a  receipt  in  full  of  all  de- 
19O*J  mands,  *except  the  suit  in  Rensselaer 
County.  It  was  agreed  that  the  execution 
was  to  be  stayed  for  one  year  ;  and  the  plaint- 
iff said  he  meant  to  charge  the  sheriff  of 
Rensselaer  County. 

A.  Turner  was  arrested  by  the  sheriff  of 
Rensselaer,  and  gave  a  bond  the  5th  Novem- 
ber, 1806,  for  the  liberties  of  the  jail;  when  he 
was  arrested  he  admitted  that  he  owed  the 
plaintiff  about  $800.  He  soon  afterwards  es- 
caped, and  went  to  Vermont.  It  was  sup- 
posed there  was  a  mistake  in  the  name  of  one 
of  the  defendants  in  the  writ  on  which  he  was 
arrested,  and  some  evidence  was  offered  to 
show  the  fact ;  but  it  was  considered  by  the 
judge  as  wholly  insufficient. 

It  appeared  that  a  notice  had  been  given  to 
the  plaintiff  in  the  suit  against  A.  Turner  and 
others,  on  the  5th  November,  1806,  to  show 
cause  before  the  Chief  Justice  why  the  defend- 
ant should  not  be  discharged  on  common  bail. 
This  evidence  the  plaintiff  objected  to  as  in- 
admissible, but  the  objection  was  overruled  by 
the  judge,  who  charged  the  jury  that  the 
plaintiff  ought  not  to  recover  more  than  the 
actual  damages  which  he  had  sustained,  of 
which  the  jury  were  to  judge,  and  in  the  esti- 
mation of  which  they  had  a  right  to  take  into 
consideration  all  the  circumstances  of  the  case. 
The  jury  found  a  verdict  for  the  plaintiff  for 
six  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial.  1.  Because  the  judge 
admitted  improper  evidence.  2.  For  the  mis- 
direction of  the  judge.  3.  Because  the  ver- 
dict was  against  evidence. 

Mex*r».  Allen  and  Z.  R.  S/iep/ierd,  for  the 
plaintiff.  In  actions  for  an  escape,  on  ine*nf 
process,  the  true  inquiry  is,  what  has  the 
plaintiff  lost  ?  (Potter  v.  hi  using,  1  Johns. 
Rep.,  215;  Rnirium  v.  Dole,  2  Johns.  Rep., 
454;  GaM  v.  Perrhnrd,  2  Anst.  Rep.,  522;  3 
Anst.  Rep.,  676.)  He  is  entitled  to  recover  the- 
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whole  sum  due  to  him  in  the  original  action. 
This  rule  is  strictly  enforced  against  sheriffs, 
who  cannot  avail  themselves  of  any  circum- 
stances to  avoid  their  responsibility,  except  the 
pavment  of  the  debt,  or  the  insolvency 
*ol  the  debtor.  The  sheriff  could  not  [*19l 
set  up,  by  way  of  defense  in  this  action,  any 
security  which  the  plaintiff  may  have  taken"; 
neither  can  he  avail  himself  of  the  fact  of 
giving  such  security,  nor  of  any  agreement 
between  the  parties,  made  after  he  became 
liable  for  the  escape.  There  was  no  evidence 
of  any  fraud  on  the  part  of  the  plaintiff.  No 
fraud  was  pretended  at  the  trial  ;  nor  did  the 
judge  take  notice  of  any  such  suggestion.  It 
does  not  appear  for  what  cause  Abel  Turner 
was  arrested  in  Washington  County.  It  may 
have  been  for  another  debt.  The  jury  gave 
the  plaintiff  mere  nominal  damages ;  when,  by 
law,  he  was  clearly  entitled  to  the  whole  of 
his  original  debt. 

Mr.  Foot,  contra.  The  plaintiff  in  this  ac- 
tion is  entitled  to  recover  no  more  than  what 
he  had  actually  lost  at  the  time  of  the  trial. 
There  was  no  evidence  of  a  debt  due.  The 
cognovit  given  under  the  circumstances  of  the 
case  proves  nothing.  It  was  an  arrangement 
between  the  plaintiff  and  defendant  in  the 
original  action,  solely  for  the  purpose  of  charg- 
ing the  sheriff  with  the  payment  of  the  money, 
in  an  action  for  the  escape.  It  was  a  fraud 
on  the  sheriff.  When  the  plaintiff  has  taken 
real  and  adequate  security  for  his  debt,  the 
court,  on  motion,  will  discharge  the  defend- 
ant on  filing  common  bail.  *  If  the  plaintiff 
chooses,  afterwards,  to  relinquish  his  security, 
he  does  it  in  his  own  wrong  ;  he  cannot  resort 
to  the  sheriff. 

In  an  action  of  tort,  sounding  in  damages,  a 
new  trial  is  not  granted,  because  the  damages 
found  by  a  jury  may  be  thought  too  little  or 
too  much. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case,  brought  against 
the  sheriff  for  the  escape  of  a  prisoner,  in  cus- 
tody on  mesne  process,  and  the  question  now 
before  the  court  is,  whether  it  was  competent 
for  the  sheriff  to  show  that  the  plaintiff 
*had,  after  he  knew  of  the  escape,  re-  [*M)2 
linquished  to  the  prisoner  real  security  for  the 
debt,  which  he  held  in  the  State  of  Vermont, 
with  a  view  to  recover  his  demand  from  the 
sheriff. 

The  true  question  in  cases  of  this  kind  in, 
what  has  the  plaintiff  lost  in  consequence  of 
the  escape?  (1  Johns.  Rep.,  223;  2  Johns. 
Rep.,  454.)  The  jury  are  not  confined  to  the 
exact  damages  in  the  final  judgment,  or  to  the 
amount  of  the  plaintiff's  demand,  but  have  a 
power  and  discretion  to  assess  such  damages 
us  they  shall  suppose  the  plaintiff  has  sustained, 
under  all  circumstances.  (2  Wils.,  295.)  This 
is  a  doctrine  well  settled,  both  in  our  own  and 
in  the  English  courts  ;  and,  according  to 
which,  I  see  no  objection  to  the  competency 
of  the  evidence  offered  in  this  ease.  The 
value  and  extent  of  this  security  was  a  proper 
subject  for  the  consideration  of  the  jury,  and 
could  the  plaintiff  have  shown  it  to  be  worth 
little  or  nothing,  it  would  not  have  mitigated 
the  damages.  As  the  testimony,  however,  ap 
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peared  before  the  jury,  it  was  sufficient  to  pay 
the  plaintiff's  demand.  It  is  admitted  by  the 
piaintiff's  counsel,  and,  indeed,  could  not  be 
denied,  that  the  insolvency  of  the  prisoner,  or 
payment  of  the  demand  by  him,  could  be 
given  in  evidence  in  mitigation  of  damages. 
On  what  principle  could  this  be  done  ?  None 
other,  certainly,  than  to  show  how  far  the 
plaintiff  had  been,  or  was  likely  to  be,  damni- 
fied. If  the  prisoner  had  deposited  with  the 
plaintiff  a  sum  of  money  to  satisfy  his  de- 
mand, when  ascertained  by  judgment,  and  the 
plaintiff,  on  discovering  that  an  escape  had 
been  made,  had  surrendered  up  the  money, 
could  it  be  doubted  that  the  sheriff  might  avail 
himself  of  it  in  mitigation  of  damages  ?  Or 
suppose  the  suit  upon  a  bond  which  was  se- 
cured by  mortgage  on  real  property,  and  the 
creditor,  on  discovering  the  escape,  should  dis- 
charge the  mortgage,  would  not  this  circum- 
stance be  admissible  in  mitigation  of  damages? 
All  these  cases  depend  on  the  same  principle, 
193*]  and  necessarily  *result  from  the  nature 
of  the  action,  which  is  given  to  the  plaintiff 
by  way  of  indemnity,  for  the  actual  injury 
which  he  sustains  by  reason  of  the  escape  ; 
and  the  plaintiff  ought  not  to  be  permitted  to 
avail  himself  of  his  own  acts,  or  misconduct, 
to  enhance  the  damages.  The  action  is  found- 
ed in  good  policy,  as  being  calculated  to  make 
sheriffs  vigilant  in  the  execution  of  their  duty. 
But  it  would  be  the  extreme  of  injustice  to 
permit  the  creditor  to  relinquish  a  security 
held  from  the  debtor,  for  the  purpose  of  charg- 
ing the  sheriff.  If  A.  Turner  had  actually 
paid  the  money  to  the  plaintiff,  with  equal 
propriety  might  he  refund  it,  and  resort  to  the 
sheriff.  This,  according  to  my  view  of  the 
case,  would  be  as  illegal  as  it  would  be  unjust. 
I  know  of  no  principle  of  law  to  warrant  such 
a  position.  It  would  be  permitting  a  man  to 
avail  himself  of  his  own  misconduct,  to  the 
prejudice  of  another.  The  situation  of  the 
sheriff  is  analogous  to  that  of  a  surety  ;  and 
the  law  will  not  tolerate,  or  endure,  any  con- 
nivance between  the  creditor  and  principal 
debtor  to  the  prejudice  of  a  surety.  Had  the 
plaintiff  not  relinquished  the  real  security 
which  he  had  in  his  hands,  for  the  debt,  but 
still  held  it,  I  am  not  prepared  to  say  it  would 
have  been  a  complete  defense  for  the  sheriff. 
But  I  am  inclined  to  think  the  Court  of  Chan- 
cery would  have  compelled  the  plaintiff  to  as- 
sign that  security  to  the  defendant,  for  his  in- 
demnity. The  plaintiff  having  put  the  security 
out  of  his  hands,  no  such  relief  can  be  ob- 
tained. And  the  only  mode  in  which  the 
defendant  can  avail  himself  of  the  plaintiff's 
misconduct  in  this  respect,  is  in  mitigation  of 
damages. 

The  motion  for  a  new  trial  must,  according- 
ly, be  denied. 

SPENCER,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Rule  refused. 

Cited  in-17  Wend.,  516:  20  Wend.,  336;  30  N.  Y., 
592;  31  N.  Y.,  256;  31  Barb.,  66 ;  63  How.  Pr.,  171 ;  10 
Abb.  Pr.,  22. 


194*]  *JACKSON,  ex  dem.  COLDEN  ET.  AL., 

v. 

RICH. 
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Pleadings — Matter  Arising  after  Issue  Joined — 
Plea  Puis  Darrein  Continuance. 

Any  matter  arising  since  issue  joined  in  a  cause, 
and  which  might  have  been  pleaded  puis  .darrein 
continuance,  must  be  so  pleaded,  and  cannot  be 
given  in  evidence  at  the  trial. 

Citation— 1  Johns.,  267,  273. 

rPHIS  was  an  action  of  ejectment,  tried  at 
J-  the  Washington  Circuit,  in  June,  1810,  be- 
fore Mr.  Justice  Van  Ness. 

The  plaintiff  claimed  the  premises  for  breach 
of  a  covenant  contained  in  a  lease,  made  by 
Alexander  Colden,  under  whom  the  plaintiff 
claimed,  to  James  Hay,  dated  the  29th  March, 
1804,  for  the  term  of  21  years.  The  lessee 
covenanted,  for  himself,  his  executors,  admin- 
istrators and  assigns,  that  if  he  should  trans- 
fer the  lease  to  any  person,  or  desert  the  prem- 
ises, any  rent  being  in  arrear,  or  should,  at  any 
time  during  the  term,  suffer  or  permit  more 
than  one  family  or  tenant  to  every  one  hun- 
dred acres,  to  reside  on,  use  or  occupy,  any 
part  of  the  premises,  that  then,  in  every  such 
case,  the  lease  should  be  null  and  void,  &c. 
The  farm  demised  contained  105  acres,  of 
which  14  acres  were  in  possession  of  the  de- 
fendant. The  plaintiff  proved  that  at  the 
commencement  of  the  suit  the  premises  were 
occupied  by  three  families. 

The  defendant  offered  to  prove  that  on  the 
3d  July,  1807,  and  since  the  issue  was  joined 
in  this  cause,  it  was  agreed  between  the  lessors 
and  the  defendant,  by  John  Cowan,  under 
whom  the  defendant  held,  that  the  defendant 
should  surrender  up  the  premises  to  Colden, 
one  of  the  lessors,  and  be  discharged  and  ac- 
quitted from  all  damages,  costs  and  charges,  to 
which  he  might  be  subject,  in  consequence  of 
the  suit,  and  that  the  said  lessor  should  pay  the 
defendant  thirty  dollars,  and  that,  in  pursu- 
ance of  that  agreement,  the  defendant  did,  by 
his  deed,  on  the  llth  July,  1807,  surrender  and 
yield  up  the  premises  to  Cowan,  who,  at  the 
same  time,  did,  by  his  deed,  grant  and  sur- 
render up  the  premises  to  Colden,  which  deed 
of  surrender  was  *accepted  and  re-  [*195 
ceived  by  Colden,  &c.  This  evidence  was 
overruled  by  the  judge,  who  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  ;  and  the  jury 
found  a  verdict  accordingly. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial.  The  case  was 
submitted  to  the  court  without  argument. 

Per  Curiam.  There  can  be  no  question  as  to 
the  forfeiture  of  the  lease.  There  was  to  be 
but  one  family  or  tenant  for  every  100  acres, 
and  there  were  three  families  on  the  premises, 
which  contained  only  105  acres.  The  sense  of 
the  court  on  this  covenant  was  before  ex- 
pressed in  two  different  causes,  brought  by  the 
same  plaintiff.  (1  Johns.  Rep.,  267,  273.)  The 
matter  arising  since  issue  was  joined  was 
properly  rejected.  Many  terms  of  this  court 
had  intervened  since  it  arose,  and  the  rule  is 
well  settled  that  matter  arising  after  issue 
joined,  and  good  by  way  of  plea  puis  darrein 
continuance,  must  be  pleaded  without  delay. 
The  very  name  and  form  of  the  plea  show  that 
it  must  be  pleaded  as  arising  since  the  last  con- 
tinuance.1 

1. — It  rests  in  the  discretion  of  the  court  to  receive 
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TJie  motion  to  set  aside  tJie  verdict  is,  tlierefore, 
•denied. 

Cited  in— 3  Cow.,  79 ;  15  Abb.  Pr.,  199 ;  41  Super., 
.379 ;  5  Peters,  333 ;  103  U.  S.,  483  :  24  Mich.,  149. 


196*]         *ROSE  v.  DICKSON. 

Debt    on    Bond — Defense —  Usury — Demurrer. 

In  an  action  of  debt  on  a  bond  dated  October  20, 
1808,  conditioned  to  pay  $1,087,  the  defendant  plead- 
ed, that  it  was  corruptly  agreed  between  the  plaint- 
iff and  the  defendant,  that  the  plaintiff  should  lend 
the  defendant  $687,  to  be  repaid  on  the  1st  Novem- 
ber, 1811,  and  that  the  plaintiff  should  forbear  and 
give  time  for  the  payment  of  the  $687,  to  the  1st 
November,  1811,  and  for  such  forbearance,  the  de- 
fendant should  purchase  of  the  plaintiff  sixteen 
shares  of  turnpike  stock,  to  be  delivered,  &c.,  for 
$400,  when  in  truth  and  fact,  the  shares  were  worth 
only  $250 ;  and  that  pursuant  to  such  corrupt  agree- 
ment, he  did  purchase  the  said  shares.  &c.,  and  that 
the  defendant  executed  the  bond,  as  well  for  the 
$687  so  lent  as  for  $400,  to  be  paid  for  the  shares 
and  for  the  forbearance  of  the  $687,  &c. 

On  a  demurrer  to  this  plea,  the  bond  was  held  to 
be  usurious  and  void. 

Citations— 3  T.  R.,  538 :  1  Esp.  Hep.,  11 :  Amb.,  371. 

THIS  was  an  action  of  debt  on  a  bond  dated 
20th  October,  1808,  for  $2,174,  conditioned 
to  pay~$l,087,  on  the  1st  November,  1811, with 
the  interest  thereon  annually.  The  defendant 
pleaded,  1.  Non  est  factum..  2.  That  at  the 
commencement  of  the  suit,  there  was  due  and 
owing  to  the  plaintiff  a  sum  less  than  $400,  to 
wit.  $76.09,  and  no  more  ;  and  that  the  plaint- 
iff, at  the  time  of  commencing  the  action,  was 
indebted  to  the  defendant  in  the  sum  of  $400, 
upon  a  certain  note,  or  agreement  in  writing, 
made  the  29th  October,  1808,  by  the  plaintiff 
to  the  defendant,  by  which  the  plaintiff  prom- 
ised, for  value  received,  to  wit,  in  considera- 
tion of  the  aforesaid  sum,  given  by  the  de- 
fendant to  the  plaintiff,  to  deliver  to  the  de- 
fendant sixteen  shares  of  $25  each,  in  the  third 
Oreat  Western  Turnpike  Road  Company,  on 
or  before  the  1st  March,  1809,  which  note  was 
and  is  still  due  and  unsatisfied  and  the  money 
due  thereon  exceeds  the  sum  of  $76.09,  due  on 
the  bond,  which  said  sum,  or  so  much  thereof 
as  may  be  necessary,  the  defendant  sets  off 
against  the  said  $76.09,  so  remaining  due  on 
the  bond,  &c.  3.  That  before  the  making  the 
bond,  &c.,  it  was  corruptly,  and  against  the 
force  of  the  act  in  such  case  made  and  pro- 
vided, agreed  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff  should  lend  the  de- 
fendant $687,  to  be  repaid  on  the  1st  Novem- 
ber, 1811,  with  interest,  and  that  the  plaintiff 
should  forbear  and  give  time  to  the  defendant 
to  pay  the  said  $687,  until  the  1st  November, 
1811,  and  for  such  forbearance,  &c.,  the  de- 
fendant should  buy  and  purchase  of  the  plaint- 
197*1  iff  16  shares  of  the  stock  of  *the  third 
Great  Western  Turnpike  Road  Company,  to  be 

«  plea  nuiti  ilarrrin  ciintinuanrr,  or  not,  even  after 
more  than  one  continuance  t>etwecn  the  time  that 
the  matter  of  the  plea  arose  and  the  coming  in  of 
the  plea.  Morgan  v.  Dyer.  10  Johns.  Uep.,  l«3. 

L— Whether  usury  or  not,  is  a  question  of  fact  for 
the  jury  to  decide.  Smith  v.  Brush.  X  Johns.  Ken., 
84.  Hut  see  Levy  v.  Oailsby,  »  Crunch,  180;  N.  V. 
Firemen  In-.  Co.  \ .  i:i>.  :.'  i  !owen,  BTO. 

NOTE.—  Umtru—  What  element*  necessary  to  con- 
stitute.   See  Coulon  v.  Green,  2  Cai..  153,  note. 
JOHNS.  REP.,  7. 


delivered,  &c.,  at  and  for  the  sum  of  $400,when, 
in  truth  and  fact,  the  true  and  market  price 
of  the  shares  was  only  $250,  &c. ,  and  that  the 
defendant  should  execute  the  said  bond,  as  well 
for  the  said  sum  of  $687.  as  for  the  payment 
of  the  said  $400  for  the  said  shares  and  the  for- 
bearance, &c.  And  that,  in  pursuance  of  such 
corrupt  agreement,  &c. 

To  the  second  plea,  the  plaintiff  replied  that 
he  tendered  to  the  defendant  the  sixteen  shares 
of  the  turnpike  stock,  on  the  day,  &c.,  but  the 
defendant  then  and  there  refused  to  receive, 
&c.,  and  was,  and  is,  ready  and  willing  to  de- 
liver to  him  the  said  shares,  &c. 

To  the  third  plea,  the  plaintiff  demurred 
specially,  and  the  defendant  joined  in  de- 
murrer ;  and  the  same  was  submitted  to  the 
court  without  argument. 

VAN  VESS,  J.,  delivered  the  opinion  of  the 
court  : 

The  truth  of  the  facts  stated  in  this  plea  is 
admitted  by  the  demurrer,  and  the  question 
then  arises,  whether,  the  sale  of  the  stock 
being  merely  colorable,  the  contract  is  not 
founded  in  usury.  Each  share  of  the  stock  is 
admitted,  by  an  indorsement  upon  the  plead- 
ings, to  be  of  the  nominal  value  of  $25  ;  and 
this  fact,  independently  of  such  admission,  is 
necessarily  inferrible  from  the  plea.  The  plea 
expressly  avers  that  the  shares  stipulated  to  be 
transferred  by  the  plaintiff  were  worth  but  two 
hundred  and  fifty  dollars,  and  that  it  was  cor- 
ruptly and  usuriously  agreed  that  the  defend- 
ant should  take  them  at  their  nominal  value, 
being  $400  ;  and  this  sum,  together  with  $687 
in  money,  is  the  amount  of  the  bond  upon 
which  this  suit  is  brought. 

Upon  this  statement  of  facts,  there  can  be 
no  doubt  that  the  bond  is  void.  The  cash  lent 
to  the  defendant  was  upon  the  ground  that  the 
defendant  should  pay  nearly  double  the  real 
value  of  the  stock,  and  interest  is  reserved 
upon  the  whole  amount.  Whether  this  was  a 
"bona  fide  sale  of  the  stock,  or  colora-  [*  1  98 
ble  only,  is  a  fact  which  the  plaintiff  may  put 
in  issue  if  he  pleases ;  and  it  is  for  the  jury  to 
decide  upon  it. '  If  they  find  that  it  was  a  fair 
sale,  then  the  defendant  may  be  liable  to  pay 
the  whole  amount  of  the  plaintiff's  demand  ; 
but  if,  on  the  contrary,  they  shall  be  of  opinion 
that  the  transfer  of  the  stock  was  a  mere  de- 
vice, to  obtain  an  extravagant  and  unlawful 
interest,  the  bond  is  usurious,  and,  consequent- 
ly, void.*  (Tate  v.  William*,  3  Term  Rep., 
538  ;  Doe,  ex  dem.  Dttridmm,  Ex'r.,  \.  liarnard, 
Aimif/nee,  rfr. ;  1  Esp.  Rep.,  11  ;  Moore,  v.  Bnttie, 
Ambler,  371.)  There  must  be  judgment  for 
the  defendant,  with  leave  to  the  plaintiff  to 
withdraw  the  demurrer,  and  take  issue  on  the 
plea. 

Judgment  far  the  defendant. 
Clted-in  38  N.  Y.,  286  ;  H111&  I).,  259  ;  14  Barb.,  148. 

2.— "If  the  evidence  l>efore  the  lury  exhibited  a 
transaction,  the  substance  of  which  was  to  IMUTOW 
on  the  one  part  and  lend  on  the  other,  at  a  greater 
rate  of  interest  than  seven  per  cent,  per  annum, 
and  if  this  entered  into  the  concoction  of  the 
bargain,  then,  undoubtedly,  the  transaction  was 
usurious.  I'rr  Spencer,  J.,  delivering  the  opinion 
of  the  court  In  Dunham  v.  Dev,  13  Johns.  Ken.,  45. 
Viilf  Klce  v.  Mather.  3  Wendell.  62  :  Hank  of  Ulica 
v.  Wager,  2  Cowan,  712. 
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BLANCHARD  v.  RICHLY. 

Action  Before  Justice — Venire,  not  Returned  at 
Time  Appointed — Nonsuit—  Trial  by  Jury, 
hmr>  Waived —  Waiter  of  Defense  of  Former 
Trial  and  Failure  of  Plaintiff  to  Deny — Con- 
cluded as  to  the  Fact. 

In  an  action  before  a  justice,  the  defendant  is  not 
entitled  to  a  nonsuit,  because  the  venire  is  not 
returned  at  the  time  appointed  for  trial :  but 
another  venire  may  be  issued :  and  if  the  defendant 
does  not  demand  another  venire,  but  goes  to  trial 
before  the  justice,  it  is  a  waiver  of  the  trial  by  jury. 

Where  the  defendant  pleaded  a  former  trial  before 
the  same  justice  for  the  same  cause  of  action  ;  and 
the  justice  stated,  from  his  knowledge,  that  the 
plaintiff  was  nonsuited  at  such  former  tnal,  and 
that  it  was  no  bar,  and  the  defendant  did  not  deny 
the  statement,  but  went  to  trial,  he  was  held  to  be 
concluded  as  to  the  fact. 

Cltation-2  Cai.,  137. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Richly  sued  Blanchard  in  the  court  below, 
in  an  action  of  axmmpsit,  for  work. 

The  defendant  below  pleaded  a  former  trial, 
for  the  same  cause  of  action,  before  the  same 
justice.  The  justice,  in  his  return,  stated  that, 
knowing  the  facts  of  the  former  trial,  and  that 
he  had  nonsuited  the  plaintiff,  he  declared  the 
nonsuit  to  be  no  bar.  The  defendant  then 
pleaded  payment,  and  demanded  a  venire, 
which  was  issued,  and  delivered  to  the  defend- 
ant. The  cause  was  adjourned,  and  on  the 
day  of  adjournment  the  parties  appeared ; 
but  no  jury  came,  nor  was  the  venire  returned. 
The  defendant  demanded  a  nonsuit,  unless  the 
199*]  jury  appeared  ;  *but  this  was  over- 
ruled, and  the  defendant  did  not  request 
another  venire.  The  justice  proceeded  to  try 
the  cause,  and  gave  judgment  for  the  plaintiff, 
for  $5  and  costs. 

The  errors  assigned  were  : 

1.  The  defendant  having  pleaded  a  former 
trial,  the  justice  had  no  right  to  overrule  the 
plea  for  any  cause  not  proved,  but  resting  in 
his  own  knowledge. 

2.  That  a  venire  having  been  issued,    the 
justice  could  not  afterwards  proceed  to  try  the 
cause. 

Per  Ouriam.  The  application  of  the  de- 
fendant was  to  nonsuit  the  plaintiff  on  account 
of  the  venire  not  being  returned.  This  motion 
was  rightly  overruled.  The  default  would 
not  entitle  the  defendant  to  have  the  plaintiff 
nonsuited.  Another  venire  might  have  been 
issued,  within  the  case  of  Day  v.  Wither  (2 
Caines,  137);  but  this  the  defendant  did  not 
ask,  and  his  proceeding  to  trial  would  be  con- 
sidered a  waiver  of  a  trial  by  jury.1 

With  respect  to  the  other  objection,  it  is 
true  the  justice  could  not  make  any  facts  with- 
in his  own  knowledge  the  basis  of  any  judicial 
decision.  But  on  the  defendant's  interposing 

1.— When  the  party  makes  no  objections  to  the 
pleadings  at  the  time,  but  consents  to  goto  trial,  he 
shall  not  avail  himself  subsequently  of  any  defect 
of  form.  M'Neil  v.  Scofleld,  3  Johns.  Rep.,  437.  A 
party  cannot  successfully  claim  any  right  which  he 
has  waived  or  failed  to  assert  at  the  proper  period. 
Vide  Kihnore  v.  Sudam,  infra.  529;  Rowley  v.  Stod- 
dard,  infra,  207  ;  Coon  v.  Snyder,  19  Johns.  Rep.,  384. 
And  if  a  party  having  the  means  of  defense  in  his 
power,  neglect  to  use  them,  he  is  forever  precluded, 
i  Johns.  Rep..  510. 
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the  plea  of  a  former  trial,  the  justice  answered 
that  the  former  trial  was  before  him,  and  it 
was  only  a  nonsuit,  which  would  not  be  a  bar 
to  this  action.  The  defendant  did  not  deny 
the  statement  made  by  the  justice.  He  must, 
therefore,  be  deemed  to  have  admitted  that 
the  former  trial,  which  he  had  pleaded,  waa 
one  in  which  the  plaintiff  was  nonsuited  ;  and 
j  if  so,  the  justice  was  correct  that  it  was  no 
bar  to  the  present  suit.  Judgment  must,  ac- 
cordingly, be  affirmed. 

Judgment  affirmed. 

Cited  in— 8  Johns.,  460 ;  19  Johns.,  384 ;  6  Daly,  4«9. 


*FIENLOW  v.  LEONARD.    [*2O(> 

Examination  of  Witness  by  Jury  After  Retire- 
ment— Defendant  Objected — Verdict  Not  /Set 
Aside  for  Irregularity. 

Where  a  cause  before  a  justice  was  tried  by  a 
jury,  and  after  the  jury  had  retired  to  deliberate  on 
their  verdict,  they  sent  to  the  justice,  requesting" 
that  a  witness  who  had  been  previously  sworn  in 
the  cause  might  be  sent  to  them,  or  that  they  might 
come  into  court,  in  order  to  ask  the  witness  some 
questions,  and  the  justice  asked  the  parties  if  they 
would  go  to  the  jury,  that  the  witness  might  be  ex- 
amined, and  the  defendant  refused ;  and  the  justice 
permitted  the  witness  to  go  into  the  jury  room,  and 
stood  at  the  door  while  he  was  examined,  and  then 
retired  with  the  witness ;  and  the  jury  afterwards 
came  into  court  and  found  a  verdict  for  the  plaint- 
iff ;  this  was  held  not  to  be  a  sufficient  irregularity 
to  set  aside  the  verdict. 

Citation— 5  Johns.,  111. 

IN   ERROR,  on  certiorari  from  a  justice's 
court. 

Leonard  brought  an  action  of  asaumpxit 
against  Henlow,  before  a  justice  of  the  peace. 
The  defendant,  after  issue  joined,  demanded 
a  trial  by  jury  ;  and  after  the  jury  had  retired 
to  consider  on  a  verdict,  they  sent  the  officer 
to  the  justice,  requesting  that  one  of  the  wit- 
nesses who  had  been  sworn  in  the  cause  might 
be  sent  to  them,  or  that  they  might  come  be- 
fore the  justice,  for  the  purpose  of  asking  the 
witness  some  further  questions.  The  just  ire- 
asked  the  plaintiff  and  defendant  if  they  would 
go  with  him  to  the  jury,  or  have  the  jury  sent 
for  into  court,  to  be  satisfied  by  the  further 
examination  of  the  witness.  The  defendant 
said  he  would  have  no  more  to  do  with  the 
suit ;  and  the  justice  told  the  plaintiff  it  would 
be  proper  that  the  jury  should  question  the- 
witness,  and  accordingly  permitted  the  wit- 
ness to  go  into  the  room  where  the  jury  were 
sitting,  and  the  justice  stood  at  the  door  until 
the  jury  had  examined  the  witness,  and  then 
retired  with  the  witness.  The  jury,  after  some 
time,  came  into  court,  and  found  a  verdict  for 
$4.89,  in  favor  of  the  plaintiff,  and  the  de- 
fendant, in  open  court,  declared  himself  satis 
fied  with  the  verdict ;  and  the  justice  gave 
judgment  on  the  verdict. 

Per  Curiam.  There  is  no  question  in  this- 
case  as  to  the  justice  and  merits  of  the  verdict. 
The  plaintiff  in  error  contends  that  there  was 
an  irregularity  in  the  justice's  going  with  the 
witness  to  the  jury,  at  their  request.  But  as 
this  appears  to  have  been  done  openly,  after 
notice  to  the  parties,  and  as  we  may  fairly  pre- 
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sume,  in  their  presence,  there  was  no  ground 
of  complaint.  The  case  of  Thayer  v.  Van 
Vleet  (5  Johns.  Rep.,  Ill)  bears  strongly  on 
this  point.  We  are  of  opinion  that  the  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in-4  Denio,  115 ;  52  N.  Y.,  441 ;  55  Barb.,  499 ; 
3  E.  D.  Smith,  131.. 


20 1*]  *THE  PEOPLED  BABCOCK. 

Indictment  for  Client —  What  Frauds  Indictable 
at  Common  Law — False  Assertion  upon  which 
Receipt  was  &iven. 

To  constitute  a  cheat  or  fraud  an  indictable  of- 
fense at  common  law,  it  must  be  such  a  fraud  as 
would  affect  the  public:  such  a  deception  that 
common  prudence  cannot  guard  against;  as  by 
using  false  weights  and  measures,  or  false  tokens, 
or  where  there  is  a  conspiracy  to  cheat.  Where  A 
had  a  judgment  against  B,  and  B  came  to  A  and 
said  he  would  settle  it  by  paying  money  in  part  and 
giving  a  note  tor  the  residue,  on  which  A  drew  a 
receipt  in  full  in  discharge  of  the  judgment,  and  B 
got  possession  of  the  receipt  without  paying  the 
money  or  giving  the  note ;  and  the  indictment 
charged  him  with  having  obtained  the  receipt 
falsely,  .fraudulently  and  deceitfully,  and  under 
false  acts,  colors  and  pretenses,  and  under  pretense 
that  he  had  the  money  in  his  pocket,  and  would  pay 
it  immediately  and  give  his  note  for  the  residue,  it 
was  held  that  there  was  no  false  token,  but  only  a 
false  assertion,  and  that  an  indictment  would  not 
lie. 

Citations-2  Burr.,  1125;  1  Salk.,  379:  6  T.  R.,  565. 

THE  defendant  was  convicted  at  an  oyer 
and  tcrminer,  held  in  Oneida  County,  in 
June  last,  of  a  cheat.  The  indictment  stated 
that  one  Rufus  Brown  and  Ira  Dickinson  had 
obtained  a  judgment  before  one  of  the  justices 
of  the  peace,  in  and  for  the  County  of  Oneida, 
against  Babcock,  and  that  the  said  Babcock, 
being  an  evil  disposed  person,  on  the  4th  of 
August,  1807,  at,  &c.,  falsely,  fraudulently 
and  deceitfully,  and  by  false  'arts,  colors  and 
pretenses,  did  obtain,  acquire,  and  get  into 
his  hands  and  possession,  of  and  from  the  said 
Rufus  Brown,  who  was  a  partner  with  the 
said  Dickinson,  and  had  a  joint  interest  with 
the  said  Dickinson  in  the  said  judgment,  a 
certain  paper  writing,  being  a  receipt  for 
eighteen  dollars,  and  discharge  of  the  said 
judgment  in  the  words  and  figures  following : 
"Mr.  Reuben  Lcavenworth,  Esquire,  Sir,  I 
have  received  of  Oliver  Babcock  eighteen  dol- 
lars for  that  judgment  obtained  before  you  in 
favor  of  Rufus  Brown  and  Ira  Dickinson,  and 
wish  you  to  discharge  the  same  by  the  said 
Babcock's  paying  the  cost.  Utica,  August 
4th,  1807.  Rufus  Brown  ; "  under  color  and 
pretense  that  he,  the  said  Babcock,  would 

NOTB.— Cheat  at  common  fair—  What  cm>*titnten. 

"A  chr4it  nt  thf.  common  Inn-  in  n  frmul  nccnmiAMied 
through  the  Instrumentality  of  anmc  false  symhol  or 
token  of  a  nature  against  which  common  prudence 
cannot  guard  to  the  injury  of  one  in  some  pecuni- 
ary interest."  Bishop  on  Grim.  Law.  Vol.  [I.,  wo. 
143.  See  name  work,  chap.  X,  fora  full  discussion 
of  the  subject. 

That  merr  irorrto  alimt,  are  not  enough  to  con- 
stitute the  offense,  gee  People  v.  Miller,  14. Johns.. 
371;  Commonwealth  v.  Warren,  H  Mass.,  72;  f  (art- 
man  n  v.  Commonwealth.  5  Pa.  St.,»K);  Hex  v.  Bryan, 
2  8tr,  m\;  Rex  v.  (Jranthain.  11  Mod.,  222  ;  He'x  v. 
Haynes,  4  M.  &  S..  214 ;  Rex  v.  <  >sl>orn,  3  Burr.,  1««7  : 
Reg.  v.  Jones,  1  Salk.,  379. 
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j  then  and  there  pay  ten  dollars  in  cash  imme- 
j  diately  towards  the  said  judgment,  and  give 
his  note  for  the  residue  immediately,  and  under 
pretense  that  he  had  the  money  in  his  pocket ; 
and  that  the  said  Babcock  did'then  and  there 
fraudulently  and  unlawfully  carry  off  the  said 
paper  writing  without  paying  the  said  ten  dol- 
lars, which  be  pretended  that  he  was  then  and 
there  ready  to  pay,  and  without  giving  his 
note  for  the  residue  as  aforesaid,  with  an  in- 
tent to  deceive  and  defraud  the  said  Rufus 
Brown,  and  also  the  said  Ira  Dickinson,  of  the 
*money  due  by  virtue  of  the  judgment  [*2O2 
aforesaid,  to  the  great  damage,  &c. 

Mr.  Gold  moved  in  arrest  of  judgment,  on 
the  ground  that  the  offense,  as  charged,  was 
not  indictable  at  common  law.  Words  or  as- 
sertions, however  artful  and  false,  if  unaccom- 
panied with  such  visible  and  false  tokens  as 
may  affect  and  deceive  the  public  at  large, 
will  not  amount  to  an  indictable  offense.  In 
the  case  of  The  King  v.  Wheattey  (2  Burr., 
1125.  See  Rex  v.  Young,  3  Term  Rep.,  104; 
6  Mod.,  42;  Sayer,  146;  1  East's  Rep.,  185;  2 
Str..  866;  6  Term  Rep.,  565)  Lord  Mansfield 
held  that  the  offense  to  be  indictable  must  be 
such  a  one  as  affects  the  public,  as  if  a  man 
uses  false  weights  and  measures,  and  sells  by 
them,  or  uses  them  in  the  general  course  of 
his  dealings ;  so  if  he  defrauds  another,  under 
false  tokens ;  for  these  are  deceptions  against 
which  common  prudence  cannot  sufficiently 
guard.  Mr.  East  (2  East's  C.  L.,  816-834),  in 
his  Treatise  on  the  Crown  Law,  has  adopted 
this  distinction  between  such  frauds  or  cheats 
as  are  indictable  and  such  as  are  not.  He  has 
examined  all  the  cases  on  the  subject,  and 
shown  most  clearly  that  a  private  cheat, 
though  accompanied  with  false  assertions,  is 
not  indictable.  He  has  laid  down  a  rule,  ex- 
tracted from  a  confused  mass  of  cases,  which 
will  furnish  an  easy  and  sure  guide  in  regard 
to  such  offenses. 

Mr.  Van  Vechten,  Attorney-General,  and 
Mr.  N.  Williams,  contra.  Since  the  statutes 
relative  to  obtaining  money  or  goods  by  false 
tokens,  or  under  false  pretenses,  there  are 
very  few  frauds  that  do  not  come  within  the 
purview  of  that  statute.  For  this  reason  we 
find  very  few  modern  cases  of  indictments  at 
common  law  for  such  cheats.  But  indict- 
ments in  cases  like  the  present  are  to  be  found 
in  the  more  ancient  books,  and  are  supported 
by  the  principles  laid  down  by  some  of  tho 
best  elementary  writers. 

Hawkins  (ifawk.  P.  C.,  ch.  71,  sec.  1)  says 
those  cheats  "  which  are  punishable  at  com- 
mon law  may.  in  general,  be  descril>ed  to  be 
deceitful  practices  in  defrauding  or  endeavor- 
ing to  defraud  *another  of  his  own  [*2(K$ 
right,  by  means  of  some  artful  device,  con- 
trary to  the  plain  rules  of  common  honesty  ; 
as  by  playing  with  false  dice,  or  by  causing  an 
illiterate  person  to  execute  a  deed  to  his  preju- 
dice, by  reading  it  over  to  him  in  words  dif- 
ferent from  those  in  which  it  was  written." 
&c. 

Blackstone  (4  Com.,  157)  classes  cheating 
among  offenses  against  public  trade  which  are 
indictable,  and  he  says  "  Any  deceitful  prac- 
tice, in  cozening  another  by  artful  means, 
whether  in  matter*  of  trade  or  otherwise,  as 
by  plaving  with  false  dice,  or  the  like,  is  pun- 
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ishable  with  fine,  imprisonment  and  the  pil- 
lory." 

Corny n  (4  Com.  Dig.,  554;  Justices,  B.,  32, 
33),  in  his  Digest,  says,  "Justices  of  the  peace 
may  inquire  of  anything  done  to  the  fraud  or 
deceit  of  another ;  as  if  a  man  read  a  writing 
to  an  illiterate  person  in  other  words  than 
those  in  which  it  is  written,  by  which  means 
he  seals  it."  (1  Sid.,  312,  431.) 

Lord  Holt  (Comb.,  16)  said  "  that  all  cheats 
and  abuses  of  tradesmen  are  indictable."  And 
in  Rex  v.  Wheatley,  Wilmot,  /.,  said,  "that 
where  false  tokens  are  produced,  or  such 
methods  taken  to  cheat  and  deceive,  as  people 
cannot,  by  ordinary  care  and  prudence  be 
guarded  against  it,  is  an  indictable  offense." 

In  the  case  of  The  Queen  v.  Crisp  (6  Mod., 
175)  an  indictment  was  held  to  lie  for  tearing 
an  account,  after  it  was  signed  and  settled  ; 
and  the  indictment  charged  that  A  got  it  into 
his  hands  per  falxaa  et  sinistras  insinttationes, 
and  vi  et  armis  lore  it,  &c.  A  motion  was  made 
in  that  case  to  quash  the  indictment,  because 
it  was  a  private  offense,  but  the  court  denied 
the  motion. 

In  the  case  of  Tli-e  Queen  v.  Mackerty  et  al. 
<2  Lord  Raym.,  1179;  6  Mod.,  201,  S.  C. ; 
Noy's  Rep.,  103)  the  defendants  were  indicted 
for  selling  wine  for  Lisbon  wine,  when  it  was 
not ;  one  of  them  pretending  to  be  a  wine  mer- 
chant and  a  dealer  in  Lisbon  wine,  when  he 
was  not,  affirmed  it  to  be  Lisbon  wine,  and 
obtained  from  the  party  a  quantity  of  hats  ; 
and  the  indictment  was  held  to  lie.  The  court 
2O4*]  said  there  was  enough  set  out  *in  the 
indictment  to  show  the  defendants  to  be  cheats. 
Mr.  East  treats  this  as  a  case  of  a  conspiracy  ; 
but  there  is  nothing  in  the  indictment  to  war- 
rant that  assertion.  (Cr.  Circ.  Ass.,  270.)  He 
thinks  the  indictment  must  be  for  a  conspiracy, 
or  for  using  false  public  tokens,  as  false  dice, 
false  measures,  &c.,  but  in  the  cases  he  has 
cited  it  is  declared  that  false  dice  or  false  tok- 
ens, &c.,  may  be  adopted  as  different  modes 
of  cheating.  Independent  of  the  statute,  an 
indictment  would  lie  at  common  law  for 
cheating  with  false  tokens,  though  not  for 
false  pretenses.  (3  Inst.,  133  ;  4  Bl.  Com.,  159, 
160.)  In  regard  to  the  former,  the  statute  of 
33  Hen.  VIII.  merely  authorized  corporal  pun- 
ishment to  be  inflicted  ;  but  it  was  before  pun- 
ishable by  fine  and  imprisonment.  It  is  true 
no  indictment  lies  for  a  cheat  effected  by  a 
bare  naked  lie :  and  such  are  the  cases  cited 
by  East,  in  support  of  his  doctrine  ;  but  it  is 
otherwise  where  there  is  an  artful  contrivance, 
against  which  common  prudence  could  not 
well  guard.  There  are  precedents  of  indict- 
ments also  to  be  found  in  cases  similar  to  the 
present.  (Dog.  Cr.  Cir.  Comp.,  288  ;  King  v. 
Jones,  1  Leach,  161.) 

Per  Curiam.  Lord  Kenyon  said  that  the 
case  of  the  King  v.  Wheatky  (2  Burr.,  1125) 
established  the  true  boundary -between  frauds 
that  were  and  those  that  were  not  indictable 
at  common  law.  That  case  required  such  a 
fraud  as  would  effect  the  public  ;  such  a  de- 
ception that  common  prudence  and  care  were 
not  sufficient  to  guard  against  it,  as  the  using 
of  false  weights  and  measures,  or  false  tokens, 
or  where  there  was  a  conspiracy  to  cheat. 
Thus  in  the  case  of  Jcne*  (1  Salk.,  379),  who 
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obtained  money  of  A,  pretending  to  have  a 
command  from  B,  whereas  B  did  not  send 
him  ;  but  as  he  came  with  no  false  token,  it 
was  held  not  to  be  indictable.  The  offense  was 
nothing  more  than  telling  a  lie.  So  in  the  case 
of  The  King  v.  Lara  (6  Term  Rep.,  565),  the 
defendant  got  possession  of  certain  lottery 
tickets,  the  property  of  A,  pretending  that  he 
wanted  to  purchase  them,  and  he  delivered  to 
A  a  fictitious  order  on  a  *banker,  f*2O5 
knowing  that  he  had  no  authority  to  draw  it, 
by  means  of  which  he  got  possession  of  the 
lottery  tickets.  On  the  argument  in  arrest  of 
judgment,  it  was  admitted  that  as  this  was  a 
fraud  upon  a  private  individual,  the  prosecu- 
tor must  show  that  the  fraud  was  effected  by 
means  of  a  false  token,  as  well  as  a  false  pre- 
tense, and  one  of  such  a  nature  as  that  ordi- 
nary prudence  could  not  guard  against  it.  The 
counsel  for  the  crown  contended  that  the  false 
pretense  was  the  alleged  wish  to  purchase,  and 
the  false  token  was  the  order.  But  the  court 
said  that  there  was  no  false  token  ;  that  it 
would  be  ridiculous  to  call  the  check  a  false 
token,  and  that  all  depended  upon  the  credit 
due  to  the  defendant's  assertion,  and  the  judg- 
ment was  arrested. 

In  the  present  case,  we  search  in  vain  for  the 
false  token.  There  was  nothing  beyond  the 
defendant's  false  assertion  that  he  was  ready 
to  pay  the  judgment.  There  was  not  even  the 
production  of  either  note  or  money  ;  and  com 
mon  prudence  would  have  dictated  the  with- 
holding of  the  receipt  until  the  money  was  paid 
and  the  note  drawn  To  support  this  indict- 
ment would  be  to  overset  established  prin- 
ciples. 

The  judgment  must,  therefore,  be  arrested. 

Judgment  arrested. 

Cited  in— 12  Johns.,  293 ;  14  Johns.,  372 ;  9  Cow., 
588;  9  Wend.,  188;  13  Wend.,  319;  22  N.  Y..  415;  4 
Barb.,  154 ;  66  Barb.,  133 ;  1  Wheel.,  454 ;  5  Park,  166  : 
1  Sheld.,  43 ;  4  City  H.  Kec.,  68. 


HOWARD  v.  EASTON. 

Sale  of  Posnession  of  Land — Statute  of  Frauds — 
Posnession  Prima  Facie  Evidence  of  Title. 

A  contract  for  the  sale  and  delivery  of  the  posses- 
sion of  land,  and  the  improvements  thereon,  must 
be  in  writing  ;  otherwise  it  is  within  the  statute  of 
frauds.  Possession  is  prima  facie  evidence  of  title ; 
and  is  an  interest  in  land,  within  the  statute. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Oneida  County. 
Easton  brought  an  action  of  asmmpsit  against 
Howard,  in  the  court  below.  The  declaration 
stated  *that  on,  &c.,  at,  &c.,  a  certain  *[2O6 
conversation  was  had  between  the  parties,  rel- 
ative to  the  sale  of  the  possession,  and  im- 
provements made  by  the  plaintiff,  of  a  tract  of 
150  acres  of  land,  in  lot  No.  3,  in  theOriskany 
patent,  in  which  conversation  it  was  then  and 
there  agreed,  that  in  consideration  that  the 
plaintiff  promised  and  agreed  to  sell  and  de- 
liver up  to  the  defendant,  the  possession  and 
improvements  made  by  the  plaintiff  on  the 


NOTE.— Statute  of  frauds— Contract  for  sale  ofim- 
provcments  and  possession  of  land.  Compare  Frear 
v.  Hardenbergh,  5  Johns.,  272,  and  note. 
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said  lot  of  land,  &c.,  he,  the  defendant,  then 
and  there  undertook  and  promised  to  pay  the 
plaintiff  sixty  dollars,  unconditionally,  and 
the  further  sum  of  forty  dollars,  on  condition 
that  a  certain  ejectment  then  depending  in  the 
Supreme  Court  against  Easton,  at  the  suit  of 
Jackson,  exdem..  OepJiard  et  al.,  should  not  be 
decided  against  Easton.  The  plaintiff  averred 
that  in  pursuance  of  the  said  contract,  he 
afterwards,  to  wit,  on,  &c.,  delivered  up  to  the 
defendant  his  possession  and  improvements, 
on,  &c.  ;  and  further  averred  that  the  said 
suit,  &c.,  was  not  decided  against  the  plaintiff, 
but  that  a  judgment  of  nonsuit  was  entered  in 
August  Term,  1809,  against  the  plaintiff  in 
that  suit,  yet  the  defendant,  &c. 

The  defendant  pleaded  non  assumpsit. 

At  the  trial,  in  the  court  below,  the  plaintiff 
offered  witnesses  to  prove  the  contract  stated 
in  the  declaration,  it  being  admitted  that  there 
was  no  note  or  memorandum  of  the  agreement 
in  writing.  The  defendant  objected  to  any 
parol  evidence  of  the  contract  ;  but  the  court 
overruled  the  objection,  and  admitted  the 
parol  proof  of  the  contract  ;  and  the  jury  found 
a  verdict  for  the  plaintiff.  A  bill  of  excep- 
tions was^endered  to  the  opinion  of  the  court 
below,  on  which  a  writ  of  error  was  brought 
to  this  court.  * 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  Here  was  an  agreement  to  sell 
and  deliver  possession,  as  well  as  the  improve- 
2O  7*]  ments  upon  land  ;  *and  possession 
must  be  considered  as  an  interest  in  land, 
within  the  meaning  of  the  statute  of  frauds, 
so  as  to  render  the  contract  void,  as  not  hav- 
ing been  reduced  to  writing.  Possession  is 
prima  facie  evidence  of  title,  and  no  title  is 
complete  without  it.  The  judgment  below 
must,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  In— 18  Johns..  98 ;  7  Cow.,  264 ;  9  Cow.,  78 ;  1 
Johns.  Ch.,  145 ;  2  E.  D.  Smith,  407- 


ROWLEY 

v. 

R.     STODDARD,     JCN.,     Impleaded     with 
STODDAUD. 

Joint  Obligation — Technical  Release  of  One  Un- 
der Seal  Discharges  Both  —  Receipt  in  }\iU. 
does  not — Appearance  Waives  Irregularity. 


Where  two  are  bound  jointly  and  severally,  a  re- 
lease of  one  discharges  both ;  but  a  covenant  with 
one  of  the  obligors  not  to  sue  him,  does  not  dis- 
charge the  other  obligor ;  a  release  of  one  must 
be  a  technical  release  under  seal,  in  order  to  dis- 
charge both.  A  receipt  in  full  given  to  one,  on 
his  payment  of  half,  is  no  release  of  the  other 
debtor. 

Appearance  in  a  suit  waives  all  irregularity  to 
notice. 

Citations— Co.  Litt.,  232  a,  note,  144 ;  2  Saund.,  48  a ; 
8  T.  K..  171 ;  5  East,  232 :  2  Johns..  449. 

THIS  was  an  action  of  debt  on  a  judgment 
obtained  in  the  State  of  Vermont. 

The  defendant,  R.  Stoddard,  Jun.,  was  ar- 
rested on  a  cap.  ad.  resp.  and  the  other  defend- 
ant returned  not  found.  The  defendant  plead- 
ed nil  debet,  with  notice  that  he  should  give  in 
evidence  at  the  trial  that  he  was  an  infant  at  the 
time  the  note  was  made,  on  which  the  judg- 
ment was  obtained. 

The  cause  was  tried  at  the  Albany  Circuit, 
April,  1801,  before  Mr.  Justice  Thompson. 

By  the  record  of  the  judgment,  produced  at 
the  trial,  it  appeared  that  it  was  rendered  the 
24th  February,  1806,  for  $183  damages,  and 
$36.60  costs  ;  that  the  action  was  on  a  note 
made  by  the  defendant  the  21st  April,  1803, 
for  $200,  payable  in  two  years ;  that  the  de- 
fendent  pleaded  the  general  issue,  and  gave 
notice  that  he  should  give  in  evidence  the  in- 
fancy of  R. Stoddard, Jun.;  and  the  jury  found 
a  verdict  for  the  plaintiff. 

It  was  proved  that  on  the  30th  January, 
1806,  a  person,  as  agent  of  the  elder  Stod- 
dard, went  to  Vermont  to  settle  with  the 
plaintiff,  the  suit  having  been  commenced 
*there  by  an  attachment  of  the  prop-  [*2O8 
erty  of  the  elder  Stoddard.  A  settlement  was 
accordingly  made,  and  $100  were  paid,  on 
which  the  plaintiff  gave  a  receipt  in  full  of  all 
demands  against  the  elder  Stoddard.  It  was 
agreed  at  the  time  that  the  plaintiff  might  pro- 
ceed in  his  suit,  for  the  purpose  of  having  the 
property  attached  sold,  and  that  no  defense 
was  to  be  made  to  the  suit.  Stoddard,  Jun., 
being  present,  it  was  questioned  whether  he 
was  of  age  when  he  gave  the  note  ;  and  he 
then,  being  of  full  age,  agreed  to  pay  $100, 
being  the  half  of  the  rent  of  a  farm,  for  which 
the  note  was  given.  It  was  proved  that  30 
acres  of  wheat  had  been  attached ;  and  that  in 
October,  1809,  the  plaintiff  admitted  he  had 
received  wheat  enough  to  pay  the  rent  due  ; 
the  wheat  belonged  to  Stoddard,  Jun.,  who 
promised  to  pay  his  part  of  the  note. 

An  execution  issued  on  the  judgment  was 


NOTE.— Release  of  one  Joint  debtor—When  release 
of  ail. 

A  releeueof  one  of  several  Joint  debton,  or  joint  and 
fertral  debtor*,  discharges  all.  Bronson  v.  Fitzhugh, 
1  HII1.1W;  Catekill  Bank  v.  Messenger,  »  Cow.,  37; 
Cornell  v.  Masten,  :ir>  Barb.,  157;  Parsons  v.  Hughes, 
«  Paige,  591  ;  American  Hank  v.  Doolittle,  14  Pick., 
123;  wiggln  v.  Tudor,  23  Pick,  434  ;  Hrnwn  v.  Marsh, 
7  Vt.,  32,:  Elliott  v.  Holbruok,  33  Ala..  »I5!);  Drink- 
water  v.  Jordon,  4«  Me.,  432 :  Berry  v.  Gillis.  17  N.  H., 
»:  Ayer  v.  Ashmead,  31  Conn.,  447. 

To  harf  thin  effrct  thrrr  mn*t  l>r  a  technical  rrlea*r 
under  *rni.  Shaw  v.  Pmtt,  22  Pick.,  30T>;  Smith  v. 
Bartholomew,  1  Met.,  27«:  Pond  v.  Williams,  1  (tray, 
«30:  DeZeng  v.  Ilallcv,  »  Wend.,  33»i.  See,  however, 
Bronson  v.  Fitzghiigh,  1  Hill,  1N5;  Mitchell  v.  Allen, 
25  Hun.  543. 

A  covenant  ivtt  to  mieone  of  two  joint  debtors  does 
not  have  the  effect  of  a  technical  release.  Shed  v. 
Ptaroe,  17  Mass..  «2H;  Goodnow  v.  Smith,  18  Pick., 
414;  Crane  v.  Ailing,  15  N.  J.  L.,  423;  Walker  v. 
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McCulloch,  4  Greenl.  (Me.),  421. 

A  release  of  out  of  tni>  or  niorr  joint  tortfeason  if 
a  release  of 'ail.  Brown  v.  Cambridge.  3  Allen,  474 ; 
Stone  v.  Dickinson,  5  Allen,  2»;  7  Allen.  2»5 ;  I'rton 
v.  Price,  57  Cal.,  270. 

A  rrlttiMf  of  one  joint  judgment  debtor  releases  his 
co-defendant.  Iwimb  v.  Gregory,  12  Xeb.,  50(1. 

iriirre  n  creditor  rrscircM  from  onr  joint  debtor  n 
mini  IfKn  than  the  aygreantr  indebtrdnenM.  and  gives 
him  a  release  under  seal,  it  was  held  to  release  the 
other  debtors  of  all  in  cjcrr**  of  their  aliquot  ixniion. 
Dudley  v.  Bland,  S3  X.  C..  22(1. 

See  generally,  (told  Medal  Sewing  Machine  Co.  v. 
Harris.  124  Mass.,  20tl:  Bemis  v.  Hoseley.  l«Gray,«3; 
Ken  worthy  v.  Sawyer,  125  Mass..2H  ;  Wilson  v.  word, 
3  Johns.,  175  ;  Tooker  v.  Bennett,  3  Cai.,  4  ;  Irwin  v. 
Scrilmer.  15  I*.  Ann.,  5K3 :  Campbell  v.  Booth,  H 
Md  ,  107;  Battle  v.  Colt,  2»i  X.  Y..  404;  Honegger  v. 
Wettstein,  47  N.  Y.,  Super.  125;  Kills  v.  Kmon,  50 
Wis..  13K. 
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produced,  by  which  it  appeared  that  $136.60 
was  Indorsed  in  part  satisfaction,  being  the 
amount  of  the  appraisement  of  the  wheat  in 
May. 

Under  the  charge  of  the  judge  the  jury  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  following 
grounds  : 

1.  That  the  discharge  of  one  defendant  was 
the  discharge  of  both. 

2.  That  the  defendant  Stoddard,  Jun.,  was 
an  infant  when  he  made  the  note  on  which  the 
judgment  was  rendered  in  Vermont. 

3.  That  Stoddard  the  elder  not  being  in  Ver- 
mont when  the  suit  was  commenced, nor  served 
with  process,  the  judgment  could  not  be  en- 
forced here. 

4.  That  the  verdict  was  against  evidence. 
Mr.  II.  Bleecker,  for  the  defendant.     When 

two  are  bound  jointly  and  severally,  a  release 
of  one  discharges  both  ;  for  where  the  joint 
iiOJ)*]  remedy  is  gone,  the  several  remedy  *is 
also  lost  (2  Salk.,  574;  Co.  Lit.,  232    a,  and 
note  1) ;  and  this  need  not  be  a  mere  technical 
release,  but  a  discharge  in  law  is    sufficient.  | 
(Hob.,  70  ;  Cro.  Eliz.,  762.)    The  plaintiff  in  j 
the     original     suit     must      have     recovered  | 
against  both  defendants,  or  not  at  all.     By 
the  discharge,  therefore,  of  one,  his  action  is 
lost. 

2.  The  defendant  Stoddard  the  younger  was 
an  infant  when  he    made  the  note.     To  take 
away  this  legal    objection,  the    new  promise 
after  he  came  of  age  must  be  the  same  as  the 
original  promise,  and  a  confirmation  of  it ;  but 
here  the  new  promise  was  to  pay  half  the  rent, 
not    to  pay    the    note.     A    promise    to    pay 
$100  rent  is  not  a  promise  to  pay  a  note  for 
$200. 

3.  The  elder  Stoddard  was  in  this  State,  and 
was  never  served  with  process ;  the  suit  was 
commenced  by  the  attachment  of    property, 
without    any    personal    summons    or    actual 
notice.      No  action,  therefore,  can  be  main- 
tained in  this  State  on  the  judgment  recovered 
in  Vermont.     (Kttburn  v.  Woodworth,  5  Johns. 
Rep.  ,37.) 

4.  There  was  evidence  that  the  plaintiff's 
demand  had  been  fully  satisfied. 

Mr.  Rodman,  contra.  1.  The  receipt  given 
to  the  elder  Stoddard  was  to  operate  as  a  dis- 
charge under  certain  circumstances  only.  It 
was  conditional,  provided  the  suit  proceeded, 
and  no  defense  was  made,  so  that  the  wheat 
might  be  sold  under  the  judgment.  These 
terms  were  not  fulfilled  ;  for  a  defense  was 
made  to  the  suit. 

Z.  As  to  the  plea  of  infancy,  one  of  the  wit- 
nesses testified  that  the  defendant  promised 
after  he  was  of  age  to  pay  his  half  of  the 
note  ;  and  this  promise  was  made  for  the  ex- 
press purpose  of  removing  any  doubts  as  to  his 
liability. 

3.  It  appears  from  the  record  that  both 
parties  appeared  to  the  suit, and  it  was  defend- 
ed. An  appearance  waives  all  objection  of  a 
want  of  notice  or  summons. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court  : 

It  is  a  well  settled  rule  that  a  release  to  one 
21O*]  of  several  *obligors,  whether  they 
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are  bound  jointly,  or  jointly  and  severally, 
discharges  the  others,  and  may  be  pleaded  in 
bar.  (Co.  Litt.,  232  a,  and  note  144;  2  Saund., 
48  a.)  But  where  two  are  bound  jointly  and 
severally,  and  the  obligee  covenants  with  one 
of  the  obligors  only  not  to  sue  him,  it  does  not 
amount  to  a  release,  but  is  a  covenant  only, 
and  the  obligee  may  still  sue  the  other  obligor. 
(8  Term  Rep.,  171.)  The  settlement  made  in 
the  case  before  us  is  somewhat  in  the  nature  of 
an  agreement  not  to  prosecute  the  elder  Stod- 
dard. But  a  technical  release  under  seal  is 
necessary  to  be  given  to  one  of  several 
debtors,  in  order  that  the  others  may  avail 
themselves  of  it  as  a  discharge.  In  the  case  of 
Fitch  v.  Sutton  (5  East,  232)  Lord  Ellenborough 
says,  it  cannot  be  pretended  that  a  receipt  for 
part  only,  though  expressed  to  be  in  full  of  all 
demands,  must  have  the  same  operation  as  a 
release.  The  same  doctrine  is  fully  recognized 
by  this  court  in  the  case  of  Harrison  v.  Close  & 
Wilcox  (2  Johns.  Rep.,  449),  in  which  it  ap- 
peared that  the  defendants  having  given  the 
plaintiff  a  joint  and  several  promissory  note 
for  $71,  the  plaintiff  agreed  with  one  of  them, 
if  he  would  pay  him  $21.55,  he  would  not  call 
on  him  for  payment  of  the  note,  but  would 
look  to  the  other  defendant  for  the  residue. 
The  $21  .755  were  paid,  but  this  was  held  not 
to  be  a  satisfaction  of  the  note,  nor  a  bar  to 
the  plaintiff's  action.  These  authorities  are 
sufficient  to  show  that  the  receipt  given  by 
the  plaintiff  forms  no  objection  to  the  present 
action. 

The  appearance  of  the  elder  Stoddard  to  the 
suit  commenced  against  him  in  Vermont  cured 
all  irregularity,  if  any  had  been  committed,  in 
the  commencement  of  the  suit,  on  account  of 
his  not  being  within  the  State.  The  other 
questions,  suggested  on  the  argument,  were 
matters  of  fact  submitted  to  the  jury.  The 
promise  of  the  younger  Stoddard,  after  he 
came  of  age,  was  sufficient  to  remove  every 
objection  on  the  ground  of  infancy,*if  [*21 1 
that  promise  applied  to  the  note,  which  in  the 
opinion  of  the  jury  it  did.  And  to  what 
amount  payments  had  been  made,  was  to  be 
determined  between  the  evidence  of  Stewart, 
on  the  part  of  the  defendant,  and  the  testi- 
mony furnished  by  the  appraisement  of  the 
wheat  attached  in  Vermont.  The  jury,  by 
their  verdict,  have  adopted  the  latter,  which 
was,  perhaps,  the  most  correct ;  at  all  events, 
it  was  a  proper  subject  for  their  determina- 
tion. 

TJie  motion  for  a  new  trial  must,  there/we, 
be  denied. 

Cited  in-9  Cow.,  38:  t  Wend.,  231;  9  Wend.,  337; 
18  Wend.,  339,  348;  23  Wend.,  480;  4  Denio,  416;  5tt 
N.  Y.,  636;  70  N.  Y.,  543;  5  Barb..  459;  2  How.  Pr., 
242;  6  How.  Pr.,  442;  50  How.  Pr..  440;  15  Abb.  N. 
S..  381;  3  Rob..  713;  1  Gall.,  36;  1  Wood.&  M.,  143: 
38  N.  J.  L.,  35ft 


HOLLIDAY  v.  MARSHALL. 

Assignment  of  Lease  —  Covenant  of  Parties  to 
Have  Improvements  Appraised  by  Others — Ex- 
parte  Appraisement  not  Conclusive — Interest 
— Damages  Unliquidated. 

The  assignment  of  a  lease  by  writing  not  under 
seal,  is  good. 
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Where,  in  a  lease  for  a  term  of  years,  it  was  cov- 
enanted between  the  lessor  and  lessee  that  at  the 
expiration  of  the  term  the  buildings  and  improve- 
ments should  be  valued  by  three  or  five  indifferent 
persons,  to  be  chosen  by  the  parties,  and  after  the 
term  and  surrender  of  the  premises,  the  lessee  ap- 
plied to  the  lessor  to  agree  on  three  or  five  persons 
to  appraise  the  buildings,  &c.,  and  he  refused  to  do 
it,  on  which  the  lessee  had  the  buildings,  &c.,  ap- 
praised by  three  indifferent  men.  who  valued  them 
at  $780 ;  it  was  held,  in  an  action  against  the  lessor, 
on  his  covenant,  that  the  lessee  was  not  entitled  to 
receive  interest  on  the  $750,  as  the  ex-parte  ap- 
praisement was  not  conclusive,  and  the  damages 
remained  unliquidated,  to  be  ascertained  by  the 
verdict  of  the  jury. 

Citation— 5  Burr.,  2832. 


was  an  action  of  covenant,  tried  at  the 
L  Washington  Circuit,  13th  June,  1810,  be- 
fore Mr.  Justice  Van  Ness.  The  plaintiff  de- 
clared on  a  lease,  dated  6th  January,  1792,  by 
which  the  defendant  demised  to  the  plaintiff  a 
lot  of  land  for  the  term  of  eight  years  from 
November  6,  1791.  The  lease  contained  the 
following  covenant  on  the  part  of  the  defend- 
ant, to  wit,  "  that  the  said  Roger  Holliday, 
his  heirs,  executors,  administrators  or  assigns, 
have  either  a  renewal  of  the  lease,  on  such 
terms  as  sUpuld  be  agreed  upon,  or  in  case  the 
land  should  be  sold,  that  the  said  Holliday, 
his  heirs,  &c.,  should  have  the  first  offer 
thereof,  or  in  case  no  agreement  should  be 
made  for  the  demising  or  selling  the  lot  of 
land,  that  then  the  buildings  and  improve- 
212*]  ments  on  *the  lot  should  be  valued  by 
three  or  five  indifferent  persons,  to  be  chosen 
by  the  parties,  &c.,  and  whatever  should  be 
deemed  the  value  of  the  same  should  be  paid 
to  the  lessee,  his  heirs,  &c.,  upon  delivering 
up  and  removing  from  the  premises,"  &c.  The 
lease  passed  by  assignment  to  several  hands, 
and,  before  the  expiration  of  the  term,  was  as- 
signed to  the  plaintiff.  The  several  assign- 
ments were  set  out  in  the  declaration.  The 
plaintiff  averred  that  the  premises  were  not 
sold,  nor  was  there  a  renewal  of  the  lease,  and 
that,  at  the  expiration  of  the  term,  he  surren- 
dered up  the  premises  to  the  defendant,  and 
removed  from  the  lot,  and  thereupon  applied 
to  the  defendant  to  agree  on  the  choice  of 
three  or  five  indifferent  persons,  to  appraise 
the  buildings  and  improvements  on  the  prem- 
ises, which  the  defendant  refused  to  do.  The 
plaintiff  thereupon  applied  to  three  indifferent 
persons  for  that  purpose,  who  appraised  the 
buildings  and  improvements  at  $750,  of  which 
notice  was  given  to  the  defendant. 

One  of  the  assignments  in  the  lease  set  forth 
in  the  declaration  was  from  Immanuel  Deake 
to  Benjamin  Hawkins,  for  the  consideration 
of  ten  pounds. 

The  defendant  pleaded,  1.  That  Immanuel 
Deake  did  not  assign,  «fcc. ,  to  Benjamin  Haw- 
kins. 2.  That  the  plaintiff  did  not  propose  to 
the  defendant  to  choose  three  or  five  indiffer- 
ent persons  to  appraise  the  buildings  and  im- 
provements, &c. 

At  the  trial,  the  defendant  objected  to  the  \ 
reading  the  assignment  from  Deake  to  Haw- i 
kins,  as  it  was  not  under  seal,  and  the  plaint-  \ 
iff  was  bound  to  prove  an  assignment  by  deed;  J 
but  the  judge  overruled  the  objection,  and  the  | 
assignment  was  read  in  evidence.    The  plaint-  i 
iff  then  proved  that  lie  applied  to  the  defend- 
ant to  join  in  the  appointment  of  three  or  five 
indifferent  persons  to   appraise  the  buildings 
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and  improvements  left  on  the  premises,  which 
the  defendant  refused  to  do.  The  plaintiff 
then  proved  the  value  of  the  buildings  and  im- 
provements to  *be  $750  ;  and  claimed  [*213 
interest  on  that  sum  from  the  time  the  defend- 
ant had  notice  of  the  appraisement, which  was 
objected  to,  and  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case  to  be  made. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  1.  The  assignment  of  the  lease 
is  good  without  being  under  seal.  This  is 
obvious  from  the  language  of  the  statute  of 
frauds,  which  declares  an  assignment  not  good 
unless  it  be  by  deed  or  note  in  writing  ;  and 
such  was  the  decision  of  the  K.  B.  in  the  case 
of  Fry  v.  Phillips  (5  Burr..  2832). 

2.  The  plaintiff  is  not  entitled  to  interest  on 
the  $750.  The  value  of  the  improvements  or 
amount  of  damages  was  uncertain  and  unliq- 
uidated. Although  the  covenant  provided 
for  an  appraisement  of  the  improvements,  in 
case  the  land  was  not  sold  to  the  plaintiff  ;  yet 
the  defendant  was  not  a  party  to  the  appraise- 
ment. He  refused  to  unite  in  it,  and  there  is 
nothing  in  the  covenant  making  an  ex-parle 
appraisement  binding  on  the  defendant.  The 
value  of  the  improvements  was  open  to  in- 
quiry at  the  trial ;  the  plaintiff's  claim  is, 
therefore,  to  be  considered  as  resting  in  unliq- 
uidated damages,  upon  which  interest  is  not 
recoverable.  He  must,  accordingly,  have  judg- 
ment for  the  $750  only. 

Judgment  for  tlie  plaintiff  accordingly. 

Cited  in— 12  Johns.,  75 ;  3  Cow.,  435 :  5  Cow.,  612 :  5 
Denio,  143 :  2  Barb.,  618 ;  19  Abb.  Pr.,  457 ;  1  Rob.,  96 ; 
20  Wail.,  28. 


*JACKSON,  ex  dem.  ELMENDORF     [*214 

ETAL., 

V. 
JACKSON    ET    AL. 

Descent  of  Real  Property — Failure  of  Inheri- 
table Blood — Alienism  of  Descendants — Next 
Heir  Inherits. 

Whore  there  is  a  failure  of  inheritable  blood,  by 
reason  of  alienism,  the  lands  do  not  escheat,  but  go 
to  the  next  heir.  L.,  a  native  of  New  York,  was 
seized  of  lands  in  1749.  He  afterwards  went  .to  St. 
Thomas,  a  Danish  island,  married  a  Danish  subject, 
by  whom  he  had  two  daughters,  and  died  in  1750; 
one  of  the  daughters  died  without  issue,  and  before 
coming  of  age;  the  other  daughter  married  a 
Danish  subject,  and  died  in  1774,  leaving  an  infant 
(laughter,  who  died  in  1775.  It  was  held  that  the 
two  daughters  were  natural  born  subjects  of  (Jreat 
Britain  within  tbestat. of  3  Geo.  II..  ch.21.  but  that 
the  granddaughter  was  an  alien,  and  that  the  lands 
of  L.  did  not  escheat,  by  reason  of  the  alienism  of 

NOTE.—  Detccnt  —  Alien*—  HTjeii  remote-  heir  wiU 
tnhe. 

If  the  iif.rt  lieir  of  the  ;wrx<w  I  ant  want  lie  nn  tilicn 
the  land  does  not  necessarily  escheat,  but  will  go  to 
a  remote  heir  if  such  then-  IK-  capable  of  taking. 
Orser  v.  Hoag.  3  Hill.  7'.»:  .Jackson  v.  Lyon,  9  Cow., 
M4;  Orr  v.  Hodgson.  4  Wheat.,  453;  Halcyburton  v. 
Kershaw.  3  Desau.  (S.  C.),  KXi. 

fUhrnrine,  linipcrrr,  in  rtiMf  Ihr  rr m»tc  hrir  <le- 
iitiec<t  hi*<le#eent  thruugh  an  alien.  McLean  v.  Swan- 
ton.  13  X.  Y.,535. 

As  to  rights  of  aliens  in  irenenil  to  take  and  hold 
real  property,  see  Jackson  v.  Iteach,  1  Johns,  ('as., 
3»9;  Jackson  v.  I. mm.  3  Johns.  Cas.,  101),  and  note*. 
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the  granddaujrhter ;  but  that  the  issue  of  the  elder 
brother  of  L,  would  inherit  as  the  next  heir-at- 
law. 

Citations— 22  Hen.  VI.,  38,  pi.  5 ;  Co.  Litt.,  163  b. 
Hob.,  334;  Cro.  Car.,  435;  Dyer,  48  a,  Hawk.,  bk.  2, 
ch.  49.  sec.  50 ;  Co.  Litt.,  8  a,  Law  of  Forfeiture,  72 ; 
Craijr's  Law  of  Feuds. 

rpHIS  was  an  action  of  ejectment  for  land  in 
-L  the  Hardenbergh  patent,  in  the  County 
of  Ulster. 

A  patent  \v;n  issued  the  23d  April,  1708,  to 
Johannis  Hardenbergh  and  others.  Leonard 
Lewis,  one  of  the  patentees,  died  seized  of  one 
equal  and  undivided  eighth  part  of  the  lands 
patented,  in  1720,  having,  by  his  will,  dated 
the  27th  February,  1723,  devised  the  premises 
to  his  wife,  for  life,  with  remainder  in  fee  to 
his  eleven  children  named  in  the  will.  The 
eldest  son  was  named  Thomas,  and  another 
was  named  Leonard.  On  the  4th  May,  1742, 
the  widow  released  to  her  children  all  her  in- 
terest in  the  estate  of  her  husband.  On  the 
15th  November,  1749,  a  partition  was  made 
of  the  Hardenbergh  patent,  and  the  proprietors 
of  the  other  seven  parts  released  to  the  children 
of  Leonard  Lewis,  deceased,  certain  lots,  equal 
to  one  eighth  of  the  whole.  On  the  17th  Nov- 
ember, 1749,  a  subdivison  was  made  among 
the  eleven  devisees  of  Lewis,  by  which  the 
premises  in  question  became  the  separate  estate 
of  the  testator's  son  Leonard.  These  partitions 
were  confirmed  by  an  act  of  the  Legislature, 
passed  the  29th  March,  1790. 

Leonard,  the  son  of  the  patentee,  was  born 
in  the  County  of  Dutchess,  and  went  to  reside 
in  St.  John's  in  the  island  of  St.  Thomas,  a 
Danish  island,  where  he  married  a  Danish  sub- 
ject, by  whom  he  had  issue  two  daughters, 
named  Gersie  Maria,  and  Anne  Elizabeth.  He 
died  there,  in  the  autumn  of  the  year  1750. 
Gersie  Maria  married  a  Danish  subject,  but 
died  in  1767,  without  issue,  and  before  she 
was  of  a  full  age.  Anne  Elizabeth  married 
Hans  Petrie  Bey,  a  Danish  subject,  of  St. 
Thomas,  by  whom  she  had  a  daughter,  born 
2 15*]  in  *1773  or  1774.  She  died  in  1774, 
soon  after  the  birth  of  her  daughter,  who  also 
died  in  1774  or  1775. 

Thomas,  the  heir-at-law  of  the  patentee, 
died  in  1766,  and  his  eldest  son  died  in  his 
lifetime,  leaving  a  son  named  Thomas,  who, 
on  the  9th  March,  1789,  made  a  will,  and  died 
in  August,  1789,  leaving  five  children,  lessors 
of  the  plaintiff.  His  executors,  on  the  9th 
May,  1792,  as  acting  under  a  power  contained 
in  the  will,  conveyed,  by  deed,  the  premises 
in  question  to  Lucas  Elmendorf,  one  of  the 
lessors. 

It  was  admitted  that  the  premises  are  part  of 
a  large  tract  of  wild  and  uncultivated  land, 
and  that  the  defendants  have  recently  taken 
possession. 

The  defendants  contended  that  by  the  death 
of  Anne  Elizabeth,  daughter  of  Leonard,  in 
1774,  the  estate  escheated. 

The  case  was  submitted  to  the  court  without 
argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  lessors  of  the  plaintiff  claim  title  under 
Thomas  Lewis  on  the  ground  that  the  inherit- 
able blood  in  the  line  of  lineal  descent  of 
Leonard  Lewis,  a  younger  brother  of  Thomas, 
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and  who  died  seized  of  the  premises,  failed, 
because  his  granddaughter  was  an  alien. 
Leonard  Lewis  the  younger  was  seized  of  the 
premises  in  1749,  and  before  he  went  to  the 
West  Indies.  He  married  a  Danish  subject  in 
the  island  of  St.  Thomas,  and  died  there,  leav- 
ing no  issue  but  two  daughters,  one  of  whom 
died  without  issue,  and  the  survivor,  who  was 
born  in  St.  Thomas,  married  an  alien,  and  died 
leaving  a  daughter,  an  infant  and  alien,  and 
who  died  also  without  issue.  The  two  daugh- 
ters were  natural-born  subjects  within  the 
statute  of  3  Geo.  II.,  ch.  21,  because  their 
father  was  a  subject,  but  the  granddaughter 
was  clearly  an  alien. 

If  the  land  did  not  escheat  in  consequence 
of  the  *alienism  of  the  infant  heir,  but  [*21(> 
went  to  the  next  collateral  heir,  who  was 'not 
an  alien,  then  it  is  certain  that  the  land  went 
to  Thomas  Lewis  and  his  representatives,  he 
being  the  elder  brother  of  Leonard,  whose  in- 
heritable blood  had  thus  failed. 

The  only  question  in  this  case,  then,  is, 
whether  Thomas  or  his  issue  could  inherit, 
when  the  lineal  descendant  of  his  younger 
brother  was  an  alien,  and  so  could  not  inherit. 
There  is  a  dictum  of  Newton,  /.,  in  22  Hen. 
VI.,  38,  pi.  5,  that  he  could  not,  and  that 
dictum  appears  to  have  been  acquiesced  in  by 
the  counsel.  The  instance  given  by  Newton 
to  illustrate  his  position  is  correct,  but  the 
application  fails.  He  says  that  if  one  be  at- 
tainted of  felony  in  the  lifetime  of  his  father, 
and  survives  his  father,  the  land  shall  escheat, 
notwithstanding  the  father  left  other  issue  or 
a  brother  living.  The  same  doctrine  is  ad- 
vanced in  a  number  of  later  authorities.  (Co. 
Litt.,  163,  b  ;  Hob.,  334 ,  Cro.  Car.,  435;  Dyer, 
48  a;  Hawk.,  bk.  2,  ch.  49,  sec.  50.)  But 
there  is  a  distinction  between  the  failure  of  in- 
heritable blood,  by  reason  of  alienism,  and  by 
means  of  attainder ;  and  the  next  heir  will 
take  in  the  first  instance,  but  not  in  the  other. 
This  distinction  is  to  be  found  in  Coke  (Co. 
Litt.,  8  a) ;  but  it  is  stated  in  the  clearest  man- 
ner in  the  treatise  on  the  Law  of  Forfeiture, 
ascribed  to  the  son  of  Lord  Hardwicke.1 
He  says  (p.  72)  that,  by  the  ancient  com- 
mon law  of  England,  "  where  a  man  was 
not  capable  of  civil  rights  by  nature,  as 
an  alien  born,  and  never  naturalized, 
being  unknown  to  the  law,  he  was  exclud- 
ed from  inheriting ;  and  the  next  of  kin 
within  the  allegiance,  who  did  not  claim  under 
him,  was  admitted  ;  or  where  he  had  incurred 
civil  disabilities,  by  his  own  voluntary  act,  not 
criminal,  as  one  who  entered  into  religion,  or 
abjured  the  realm,  he  was  taken  to  have  under- 
gone a  civil  death,  and  the  next  in  course  of 
descent  entered. ,  But  where  he  is  attainted  of 
treason  or  felony,  the  law  will  not  pass  him 
over,  and  marks  him  outm  reiexemplum  et  in- 
famiam.  *Hence  it  is,  that,  though  [*2 1  7 
he  was  never  in  possession,  nor  those  who 
claim  under  him  more  capable  of  inheriting 
than  he,  by  reason  of  the  consequential  disabil- 
ity arising  from  the  attainder  of  the  ancestor, 
yet  the  estate  will  be  interrupted  in  its  course 
to  the  collateral  and  escheat."  Though  this 
rule  is  well  established  in  the  case  of  attainder 
for  crimes,  yet  even  there  it  is  condemned  by 

1.— The  Honorable  Charles  Yorke. 
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Craig,  in  his  Law  of  Feuds,  who  says  that  the 
estate  ought  to  go  to  the  next  collateral  branch, 
instead  of  escheating,  since  it  is  not  necessary 
for  the  collateral  to  make  title  through  the 
criminal,  but  he  may  have  his  descent  from  an 
innocent  and  common  ancestor.  Lord  Ch. 
Yorke,  however,  ably  vindicates  the  escheat, 
in  the  case  of  attainder,  on  the  ground  of 
public  polity.  We  have,  at  present,  nothing 
to  do  with  this  question;  and  it  is  sufficient  to 
say  that  the  doctrine  of  escheat  does  not  apply 
to  the  present  case  ;  and  judgment  ought  to  be 
rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Distinguished-fl  Peters,  121. 

Cited  in— 9  Cow.  669 :  7  Wend.,  338 ;  10  Wend.  16 : 13 
N.  Y.,  539. 


JACKSON,  ex  dem.  ROGERS  and  GARDINIER, 

v. 

CLARK    ET   AL. 

Description— Deed — Construction —  When  Estate 
can  be  Identified  Additional  False  Circum- 
stances will  not  Frustrate — Notice  of  Mortgage 
Sale — Postponement,  Notice  of. 

If,  in  the  description  of  an  estate  in  a  deed,  there 
are  particulars  sufficiently  ascertained  to  designate 
the  thing-  intended  to  be  granted,  the  addition  of 
circumstances  false  or  mistaken  will  not  frustrate 
the  deed.  But  where  the  description  of  the  estate 
intended  to  be  conveyed  includes  several  particulars 
all  of  which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass,  except  such  as  will 
agree  with  every  particular  of  the  description. 

Where  the  description  of  the  premises  in  a  deed 
were,  all,  &c.  "lot  No.  1,  of  the  smaller  lots  into 
which  lot  No.  3,  of  the  subdivision  of  lot  No.  10,  in 
the  12th  general  allotment  of  the  patent  K.,  &c."  | 
and  there  was  a  mistake  in  inserting  the  12th  instead 
•  it'  21st  general  allotment,  it  was  held  that  the 
premises  which  were  claimed  to  be  in  the  21st  gen- 
eral allotment,  passed  by  the  deed;  and  if  the  words 
"  with  the  dwelling-house  thereon "  be  inserted 
in  the  description,  when,  in  fact,  there  was 
no  dwelling-house  on  the  premise's  claimed  under 
the  deed,  it  is  merely  a  false  circumstance,  which 
does  not  control  the  rest  of  the  description,  nor  de- 
feat the  grant. 

The  notice  of  a  sale  of  mortgaged  premises,  pur- 
suant to  a  power  under  the  statute,  may  be  post- 
poned to  a  further  day,  provided  notice  of  such 
postponement  be  also  inserted  in  thej?azette,and  put 
up  on  the  court-house  door;  and  it  seems  it  is  not 
necessary  to  give  a  further  notice  of  six  months  of 
such  postponement. 

But  where  a  notice  of  a  sale-  was  given  in  February 
to  take  place  on  the  12th  August  following,  which 
was  duly  published,  &c.,  and  in  June  a  notice  was 
inserted  in  the  gazette,  that  the  sale  was  postponed 
to  the  3d  of  September,  which  notice  of  tin-  post- 
ponement was  not  put  up  at  the  court-house  door, 
and  the  sale  took  place  on  the  12th  August,  pursuant 
to  the  original  notice :  it  was  hold  that  the  sale  was 
irregular  and  void. 

Cltations-Cro.  Car.  447,  473;  4  Tyng.  205;  3  Atk., 
»;  Dyer.,  M). 

rp HIS  was  an  action  of  ejectment,  and  was 
-L  tried  at  the  Saratoga  Circuit  in  1810,  be- 
fore Mr.  Jimtice  Van  Ness. 
2  1 8*]  *The  plaintiff  claimed  title  to  lot  No. 
1,  of  the  sulxli vision  of  lot  No.  3,  in  the 
division  of  Great  Lot  No.  10,  in  the  21st  allot- 
ment of  the  patent  of  Kayaderosseras,  con- 
taining 155  acres,  situate  in  the  town  of 
Providence,  in  the  County  of  Saratoga. 

At  the  trial,  the  plaintiff  produced  a  inorl- 
gage  in  fee,  from  William  (Mark  to  Rogers, 
one  of  the  lessors,  dated  the  4th  Se,pteml>cr, 
JOHNS.  REP.,  7. 


1797,  to  secure  the  payment  of  $50,  on  or  be- 
fore the  1st  September,  1801.  The  mortgaged 
premises  were  described  as  being  known  and 
distinguished  by  "  lot  No.  1,  of  the  smaller 
lots  into  which  lot  No.  3  of  the  subdivision  of 
lot  No.  10,  in  the  12th  general  allotment  of  the 
patent  of  Kayaderosseras  is  subdivided,  be- 
ginning at  a  hemlock  tree,  marked  No.  2  and 
8,  bein^  the  northwest  corner  of  lot  No.  2,  of 
the  said  subdivision,  and  standing  on  the  east- 
erly bound  of  lot  No.  9,  of  the  said  allotment," 
&c.,  giving  the  other  courses  and  distances, 
mentioning  "a  stake  and  heap  of  stones,"  the 
southwest  corner  of  Jot  No.  4,  of  the  smaller 
lots,  as  a  monument,  and  "a  stake  and  heap  of 
stones,  being  the  northwest  corner  of  lot  No. 
2,  of  the  said  smaller  lots,"  as  another  monu- 
ment or  boundary,  containing  155  acres,  with 
a  dwelling-house  thereon. 

The  mortgage  contained  the  usual  power  of 
sale,  and  was  duly  acknowledged  and  register- 
ed. The  sale  of  the  mortgaged  premises, 
under  the  power,  was  advertised  in  the  Albany 
Gazette  for  six  months,  which  expired  the  7th 
August,  1806.  The  advertisement  was  dated 
the  17th  February,  1806.  A  postponement  was 
made  of  the  time  of  sale  ;  and  the  following 
notice  was  subjoined  and  continued  with  the 
advertisement  until  the  7th  August,  1806, 
when  both  were  discontinued  :  "Note,  the 
sale  of  the  above  property  is  postponed  to 
Wednesday,  the  3d  September  next.  June  16, 
1806.  James  Rogers."  A  sale  was  made  of 
the  premises,  pursuant  to  the  advertisement 
and  notice,  on  the  12th  August,  and  Gardinier 
the  other  lessor,  became  the  purchaser.  The 
*first  advertisement  was  regularly  put  [*21$> 
up  at  the  court-house  door  of  the  county,  dur- 
ing six  months,  but  the  notice  of  the  post- 
ponement and  continuance  were  not  affixed 
there. 

The  plaintiff  gave  in  evidence  a  deed  from 
the  mortgagee  to  Gardinier,  the  other  lessor, 
dated  the  16th  January,  1809,  for  the  consid- 
eration of  $103,  which  recited  the  mortgage, 
advertisement  and  sale. 

A  witness  testified  that  the  boundaries  ex- 
pressed in  the  mortgage  comprehended  the  lot 
No.  1,  but  that  the  12th  allotment  of  Kayader- 
ossenis  patent  lies  in  the  County  of  Montgom- 
ery, and  that  there  were  no  buildings  on  the 
premises  in  1797.  The  scrivener  who  drew 
the  deed  testified  that  he  inserted  the  words 
"  with  the  dwelling  thereon"  without  know- 
ing whether  there  was  a  house  on  the  premi- 
ses or  not.  The  defendants  were  proved  to 
be  in  the  possession  of  the  premises.  The 
counsel  for  the  defendants  moved  for  a  non- 
suit, on  the  ground  that  the  directions  of  the 
act  concerning  mortgages  had  not  been  pur- 
sued in  the  advertisement  and  sale  of  the  premi- 
ses ;  but  the  motion  was  overruled. 

The  defendants  proved  that  on  the  29th 
April,  1797,  the  premiaes  in  question  were  con- 
veyed in  fee.  by  Jonathan  Hagadum  to  Rogers, 
the  lessor,  and  that  Rogers,  on  the  4th  Septem- 
ber. 1797.  conveyed  the  premises  in  fee  to 
William  Clark,  wjio  died  intestate  about  the 
1st  March,  179N.  Administration  was  granted 
by  the  surrogate  of  Saratoga,  on  the  estate  of 
Clark  to  John  Taylor;  and  on  the  13th  Octo- 
ber, 18(K>,  an  order  was  made  by  the  surrogate 
for  the  sale  of  all  the  real  estate  of  Clark  in  the 
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County  of  Saratoga ;  and  a  deed  from  the  ad- 
ministrator to  Nathan  Harman,  on  a  sale  pur- 
suant to  this  order,  dated  the  6th  December, 
1800,  was  produced.  Harman  conveyed  the 
premises  by  deed,  dated  1st  February,  1801,  to 
Elijah  Olmsted,  who,  on  the  1st  April,  1802, 
conveyed  them  to  John  Taylor,  who,  on  the 
22O*]  19th*October,  1805,  conveyed  the  same 
premises  to  the  defendants. 

A  witness  testified  that  there  was  a  lot  No. 
10,  in  the  12th  allotment  of  Kayaderosseras 
patent,  containing  100  acres,  but  that  it  had 
never  been  subdivided. 

Payment  of  the  mortgage  to  Roarers  had  been 
demanded  of  the  administrator  of  Clark  (with- 
out showing  the  mortgage),  previous  to  the 
advertisement  and  sale ;  but  the  administrator 
refused  payment,  alleging  that  the  mortgage 
did  not  cover  the  premises  in  question. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  above  facts,  with  liberty  to  either 
party  to  turn  the  same  into  a  special  verdict. 

Mr.  Van  Vechten,  for  the  plaintiff.  The 
plaintiff  may  claim  either  under  the  mortgagee, 
or  under  the  purchaser  at  the  sale  made  by 
virtue  of  the  power  contained  in  the  mortgage. 
The  defendants  claim  to  hold  under  the  mort- 
gagor. The  premises  are  described  as  in  the 
12th  allotment,  but  in  fact  are  in  the  21st  allot- 
ment. It  is  a  cardinal  rule  in  the  construction 
of  deeds  that  they  are  to  be  so  construed,  if 
possible,  that  the  deed  may  take  effect  accord- 
ing to  the  intent  of  the  parties.  If  the  desig- 
nation of  the  allotment  is  incompatible  with 
the  rest  of  the  description,  it  ought  to  be  re- 
jected, when  there  is  sufficient  to  ascertain  the 
land  intended  to  be  conveyed.  There  was  a 
lot  No.  10  in  the  12th  allotment,  but  it  never 
had  been  subdivided,  so  that  it  could  not  com- 
prise a  lot  No.  1,  in  lot  No.  3,  of  the  subdivis- 
ion of  lot  No.  10.  The  description  by  courses 
and  bounds  is  clear  and  precise  ;  and  there  are 
fixed  monuments,  as  stakes  and  heaps  of  stones 
to  mark  the  situation.  It  is  proved  that  there 
was  not,  in  fact,  any  house  on  the  premises 
intended  to  be  conveyed ;  and  the  mortgage 
was  executed  on  the  same  day  the  premises 
221*]  were  conveyed  *to  the  mortgagor. 
Shall  he  or  the  persons  claiming  under  him  be 
allowed  to  make  such  an  objection  ? 

The  rule  on  this  subject  is  well  laid  down  in 
the  case  of  Worthington  et  al.  v.  Hylyer  el  al. 
(4  Tyng's  Mass.  Rep.,  196),  in  the  Supreme 
Court  of  Massachusetts,  which  is  very  analo- 
gous to  the  present  case.  The  court  said,  "If 
the  description  be  sufficient  to  ascertain  the 
«state  intended  to  be  conveyed,  although  the 
estate  will  not  agree  to  some  of  the  descrip- 
tion, yet  it  shall  pass  by  the  conveyance,  that 
the  intent  of  the  parties  may  be  effected." 
Here  lot  No.  1,  in  lot  No.  3,  of  the  subdivis- 
ion of  lot  No.  10,  corresponding  with  the 
courses,  and  distances,  and  fixed  monuments, 
are  sufficiently  certain,  though  the  number  of 
the  allotment  is  wrong. 

Any  trifling  inaccuracy  in  the  description  of 
the  premises  will  not  invalidate  the  notice. 
There  would  have  been  no  mistake  in  this  case 
as  to  the  sale.  The  administrator  had  notice 
of  the  mortgage,  for  it  was  recorded ;  and  it 
was  proved  that  actual  notice  of  the  mortgage 
was  given  to  him. 
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Mr.  Taylor,  contra.  The  description  of  the 
estate  should  be  so  certain  that  by  the  terms 
of  it  the  premises  may  be  designated.  The 
situation  of  the  premises  is  material.  Here  no 
town  or  county  is  mentioned,  which  would  be 
decisive  of  the  situation.  The  number  of  the 
allotment,  then,  is  the  controlling  circumstance 
in  this  description.  There  may  be  lots  of  the 
same  numbers,  containing  the  same  quantity 
of  acres,  with  similar  courses  and  distances  in 
the  12th  and  21st  allotments. 

There  is  no  ambiguity  on  the  face  of  the 
deed,  and  it  is  not  to  be  explained  by  parol 
evidence.  (2  W.  Bl.  Rep.,  1249 ;  Gill).  Law 
of  Ev.,  312.)  If  a  man  grant  his  manor  of 
Dale  in  Dale,  and  part  of  the  manor  extends 
into  Sale,  no  part  lying  in  Sale  will  pass  by 
the  deed.  (Shep.  Touch..  98,  99.)  Neither 
the  number  of  acres  nor  the  boundaries,  or 
courses  and  distances,  form  a  controlling  cir- 
cumstance. *If  a  man  grant  all  his  land  [*222 
in  A,  all  the  land  in  A  will  pass,  be  it  more  or 
less,  and  however  incorrectly  the  boundaries 
may  be  stated. 

If  the  premises  are  to  be  considered  in  the 
21st  allotment,  the  description  of  them  in  the 
mortgage  will  not  be  notice  to  a  purchaser  who 
examines  the  record.  A  purchaser  would  look 
to  the  number  of  the  lot,  and  the  allotment, 
not  to  the  particular  bounds  or  courses  ahd 
distances.  But  what  evidence  is  there  that 
the  premises  were  in  the  21st  allotment  ?  Mere 
similarity  of  description  does  not  make  it  the 
same ;  nor  is  it  made  out  by  the  correspondence 
of  the  date  with  that  of  the  deed  from  Rogers. 

Again,  a  dwelling-house  is  mentioned  as 
parcel  of  the  premises  ;  and  it  is  proved  that 
there  was  no  dwelling-house  on  the  premises 
until  1805.  The  description  in  the  deed  from 
Rogers  does  not  correspond  exactly  with  the 
description  in  the  mortgage.  A  description 
should  be  so  far  exact,  as  that,  according  to 
the  literal  meaning  of  the  terms,  the  premises 
in  question  may  be  included. 

Again,  the  action  of  ejectment  is  to  try  the 
title  of  the  lessor  of  the  plaintiff  ;  and  if  de- 
mises are  laid  from  several  lessors,  and  the 
titles  of  the  several  lessors  are  incompatible 
with  each  other,  the  plaintiff  ought  to  be  held 
to  the  title  relied  on  at  the  trial.  The  plaintiff 
relied  on  the  demise  of  Gardinier ;  and  if  a 
title  is  shown  in  him,  there  can  be  none  in 
Rogers ;  for  the  two  are  irreconcilable  with 
each  other.  Having  expressly  claimed  to  re- 
cover on  the  demise  of  Gardinier,  the  plaintiff 
is  excluded  from  setting  up  a  claim  under  the 
demise  of  Rogers. 

Again,  the  deed  from  Rogers  recited  the 
mortgage,  advertisement  and  sale  ;  he  is,  there- 
fore, bound  by  that  recital,  and  cannot  allege 
that  the  title  was  different.  (1  Salk.,  286.) 

Then,  as  to  the  claim  under  Gardinier.  The 
plaintiff  has  not  shown  sufficient  to  entitle  him 
to  a  recovery  on  this  demise.  There  was  no 
notice  of  the  time  of  the  actual  *sale  [*223 
put  up  at  the  door  of  the  court-house  in  the 
county,  as  is  required  by  the  statute.  The  only 
notice  put  up  was  of  a  sale  to  take  place  on 
the  12th  August.  Besides,  six  months'  notice 
of  the  actual  sale  was  not  published  in  the 
gazette.  In  June  the  sale  was  put  off  from 
the  12th  August  to  the  3d  September ;  and 
there  should  have  been  a  new  notice.  The 
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first  given  in  February,  of  a  sale  in  August, 
expired  the  7th  August,  and  was  not  continued 
Afterwards ;  and  the  sale  was  actually  made 
the  12th  August,  after  the  entire  discontinu- 
ance of  the  original  advertisement  and  notice. 

Again,  it  does  not  appear  that  the  power  to 
sell  was  recorded,  pursuant  to  the  statute,  be- 
fore the  sale  was  made,  and  the  conveyance 
executed. 

The  postponement  of  the  sale  was  also  made 


lot  No.  10  in  the  twelfth  allotment  of  the  Kay- 
aderosseras  patent,  but  that  it  never  had  been 
subdivided,  and  consequently  it  cannot  be  that 
the  lot  in  question  lies  in  that  general  allot- 
ment. It  does  not  appear  (and  however  the 
fact  may  be  we  cannot  travel  out  of  the  case) 
that  there  is  any  other  general  allotment  which 
has  been  subdivided  in  such  manner  as  to  cor- 
respond with  the  description  in  *the  [*225 
deed,  in  all  but  the  general  allotment.  The 


without  the  consent  of  the  defendant,  and  did  insertion  of  the  words  "with  a  dwelling-house 
not  specify  the  place  or  hour  of  sale.  I  con-  j  thereon"  appears  also  to  have  been  a  mistake 
tend  that  where  a  sale  is  postponed  there  must  i  of  the  scrivener  ;  but  admitting  that  parol  evi- 
be  six  months'  notice  of  such  postponement,  dence  could  not  be  received  to  show  the  mis- 

j  take,  it  was,  at  most,  a  false  circumstance,  and 

SPENCER,  J.,  delivered  the  opinion  of  the   cannot  control  the  other  description  in  the  deed. 

As  to  the  other  point,  I  can  perceive  no  ob- 
jection to  the  postponement  of  a  sale  under  a 
mortgage,  on  the  day  and  at  the  place  of  sale, 
provided  there  is  the  same  notice  given  which 
the  act  requires  in  the  first  instance ;  I  mean 


court : 

The  rules  which  govern  the  construction  of 
grants  have  been  settled  with  the  greatest  wis- 
dom and  accuracy.  The  following  principles 
will  govern  the  construction  of  this  deed. 
Such  construction  is  to  be  given  as  will  give 
«ffect  to  the  intention  of  the  parties,  if  the 
words  they^employ  will  admit  of  it ;  ut  res 
magis  valeat  quam  pereat.  If  there  are  certain 


with  respect  to  the  publication  in  the  paper, 
and  the  notice  on  the  door  of  the  court-house. 
The  six  months'  notice  is  not  solely  for  the 
purpose  of  giving  notoriety  as  to  the  time  and 


particulars  once  sufficiently  ascertained,  which  i  place  of  sale;  it  was  intended  to  give  the 
•designate  the  thing  intended  to  be  granted,  the  mortgagor,  in  addition  to  that,  an  opportu- 
-addition  of  a  circumstance,  false  or  mistaken,  nity  to  raise  the  money.  In  analogy  to  the 
will  not  frustrate  the  grant,  as  in  Blague  v.  constant  practice  of  sheriffs'  postponing  sales, 


Gould  (Cro.  Car.  447,  473).     There  was  a  de- 


without  giving  the  six  weeks'  notice  at   first 
required,  and  which  has  not  been  questioned, 


vise  of  a  house,    called   the  corner  house  in 

Andover,  in  the  tenure  of  B.  and  H.,  whereas  I  should  say  that  a  postponement,  with  the 
it  was  in  the  tenure  of  B.  and  N.,  the  devisor  \  restrictions  I  have  mentioned,  might  be  made, 
having  a  house  thereto  near  adjoining  in  the  ;  But  in  this  case  it  is  admitted  that  the  sale 
tenure  of  H.,  and  it  was  held  that  the  corner  i  was  made  on  the  12th  of  August,  1806,  the  day 
house  in  the  tenure  of  B.  and  N.  passed,  for  j  first  appointed  in  the  notice.  On  the  16th  of 
that  the  devise  sufficiently  ascertained  the  j  June,  1806,  a  postponement  underneath  the 
224**]  thing,  by  the  words  "  corner  house;"  |  original  notice  was  begun  to  be  published  in 
And  the  addition  of  the  tenure  was  surplusage,  j  the  newspaper,  and  continued  until  the  7th  of 
But  when  the  description  of  the  estate  intend- 1  August,  after  which  both  were  omitted, 
ed  to  be  conveyed  includes  several  particulars,  The  postponement  was  in  these  words: 
all  of  which  are  necessary  to  ascertain  the  es-  "  Note,  the  sale  of  the  above  property  is 
tate  to  be  conveyed,  no  estate  will  pass,  ex-  postponed  to  Wednesday,  the  3d  day  of  Sep- 
cept  such  as  will  agree  to  every  description.  !  tember  next.  James  Rogers."  Of  this  post- 
<4  Tyng's  Mass.  Rep.,  205  ;  3  Atk.,  9  ;  Dyer,  j  ponement,  no  notice  was  given  on  the  door  of 


50.)  Thus,  if  a  man  grant  all  his  estate  in  his 
own  occupation  in  the  town  of  W.,  no  estate 
can  pass  except  what  is  in  his  own  occupation, 
and  is  also  situate  in  that  town. 

Testing  the  present  case  by  these  rules,  the 


the  court-house,  and  it  was  so  far  disregarded 
that  the  sale  took  place  according  to  the  orig- 
inal notice.  Whether  there  could  be  a  post- 
ponement before  the  day  of  sale,  unless  upon  a 
six  months'  notice,  as  the  act  directs,  is  one 


deed  is  operative,  and  will  pass  the  lot  in  j  question  ;  but  it  is  a  different  question  whether, 
question,  though  it  does  not  lie  in  the  twelfth  j  *after  a  public  noticeofapostponement[*22O 
general  allotment  of  the  patent;  the  descrip-  j  by  the  mortgagee,  he  could  proceed  to  sell  at 
tion  of  the  premises  by  lot  No.  1  of  the  smaller  i  the  time  first  appointed,  disregarding  wholly 
lots  into  which  lot  No.  3,  of  the  subdivision  of  the  postponement.  If  this  was  a  sale  by  a 
lot  No.  10,  had  been  divided,  sufficiently  des-  sheriff,  the  law  would  protect  the  purchaser, 
ignates  the  lot  intended  to  be  granted,  and  the  and  hold  the  sale  valid  :  but  in  case  of  an  in- 
a< Mil  inn  of  the  general  allotment,  which  is  ,  sufficient  notice,  it  would  punish  the  officer, 
unquestionably  the  addition  of  a  false  or  mis-  In  this  case,  the  regularity  of  the  sale  is  to  be 
taken  circumstance,  cannot  vitiate  what  was  j  made  out  as  a  part  of  the  purchaser's  title,  and 
before  certain,  and  frustrate  the  grant.  In  •  if  irregular  he  takes  nothing  by  his  deed.  In 
addition  to  the  certainty  already  mentioned,  I  my  opinion  the  sale  is  irregular  and  void  ;  the 
the  courses  and  distances  of  the  lot  for  which  mortgagee,  after  publicly  postponing  the  sale, 
the  plaintiff  sues,  precisely  correspond  with  which  was  a  thing  wholly  under  his  control,1 
those  given  bv  the  deed,  and  a  hemlock  tree  was  bound  by  it,  and  could  not  so  far  dis- 
marked  2  and  3,  and  recogni/ed  in  the  deed  as  i  regard  it  as  to  proceed  on  the  original  notice, 
the  northwest  corner  of  lot  No.  2,  and  as  stand-  '•  If  the  contrary  position  should  be  upheld,  it 
ing  in  the  easterly  bounds  of  lot  No.  0  of  the  \  would  enable  mortgagees  to  commit  frauds,  by 
said  allotment,  is  in  fact  thus  situated  ;  and 

also  two  monuments  of  stakes  and  stones,  and       i.— A  foreclosure  of  a  mort^u^e  by  virtue  of  a 
the  quantity  given  by  t'ie  deed,  are  all  found    power  of  wile  under  the  statute,  is' not  founded 
to  concur  with  respect  to  the  lot  in  question.  \  JK.^?^ 
It  appears  from  the  evidence  that  there  was  a  .  14  Johns.  H.,  435. 
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seiling,  after  they  had,  by  their  own  acts,  lulled 
the  mortgagor  into  security. 

For  these  reasons,  1  am  of  opinion,  1.  That 
the  premises  did  pass  by  the  mortgage  ;  and, 
2.  That  the  sale  under  it  is  not  valid. 

Judgment  for  Hie  plaintiff. 

Addition  of  false  matter  in  grant  ntherictee  definite 
will  not  frustrate  it.— Distinguished— 1*  Wend.,  696  ; 
30  N.  J.  L.,  472. 

Cited  in— 18  Johns-,  79, 84 ;  6  Cow.,  284, 717 : 1  Wend., 
550 ;  4  Wend.,  318 ;  11  Wend.,  427 ;  10  N.  Y.,  532  ;  4 
Lans.,  499 ;  5  Lans.,  368 ;  11  Barb.,  186 :  18  Barb.,  201 ; 
21  Barb.,  408 :  23  Barb.,  266 ;  35  N.  J.  L.,  513 ;  41  Mo., 
413;  36  Mich.,  82;  46  Mich.,  85. 

Sale  under  niortyoj/e— Public  notice— Cited  in— 
15  Johns.,  120 ;  12  Wend.,  60 ;  16  Baro.,  350 ;  2  T.  &  C., 
212;  3  City  H.  Rec.,  73. 
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BROWNSON. 

Lease — Covenant — Subletting  Part  with  Consent 
— No  Surrender —  Waste,  what  is — Facts  for 
Jury. 

Where  a  lease  for  life  contained  a  covenant  that 
the  lessee  should  not  sell  or  assign  without  the  per- 
mission of  the  lessor,  and  the  lessee  did  sell  and  as- 
sign a  part  of  the  premises,  with  the  consent  of  the 
lessor,  it  was  held  that  this  did  not  amount  to  a  sur- 
render, but  the  lessee  still  remained  liable  to  every 
act  of  his  assignee  amounting1  to  a  breach  of  the 
covenants  contained  in  the  lease. 

Where  wood  is  cut  down  on  leased  land,  by  the 
lessee  or  his  assigns,  in  such  a  manner  as  materially 
to  injure  the  inheritance,  it  is  waste,  and  the  lessee 
is  liable  to  an  action  for  the  breach  of  the  covenant 
against  waste;  and  where  the  lease  contained  a 
clause  of  re-entry  for  a  breach  of  the  covenants  and 
conditions  in  the  lease,  it  was  held  that  the  lessor 
might  maintain  ejectment. 

Where  wild  and  uncultivated  land,  wholly  covered 
with  wood  and  timber,  is  leased,  the  lessee  may  fell 
part  of  the  wood  and  timber,  so  as  to  fit  the  land 
for  cultivation,  without  being  liable  for  waste ;  but 
he  cannot  cut  down  all  the  wood  and  timber,  so  as 
permanently  to  injure  the  inheritance. 

And  to  what  extent  the  wood  and  timber,  on  such 
land,  may  be  cut  down,  without  waste,  is  a  ques- 
tion of  fact  for  a  jury  to  decide,  under  the  direction 
of  the  court. 

Citations— Cro.  Jac.,  521 ;  Cro.  Car.,  188;  Id.,  580; 
Co.  Litt.,  53,  54 ;  1  Cruise's  Dig.,  65  ;  6  Com.  Dig.,  tit. 
Waste ;  2  P.  Wms.,  606 ;  Moore's  Rep.,  812 ;  Co.  Litt., 
536;  Cro.  Car.,  531 ;  Cro.  Jac.,  126,  H.;  1  Cruise's  Dig., 
80;  2  T.  R.,  435;  Cro.  Car., 233 ;  Com.  Dig.,  tit.  Waste, 
D,  5 ;  Co.  Litt.,  53  a,  7) ;  2  Roll.,  280  e,  10;  1  Cruises, 
62,  63,  tit.  3,  sees.  15, 18. 

THIS  was  an  action  of  ejectment  for  a  farm 
in  Whitestown.     The  cause  was  tried  at 
the  Oneida  Circuit,  the  5th  June,  1809,  before 
Mr.  Justice  Yates. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  counterpart  of  the  lease,  dated  the  3d  Sep- 
tember, 1790,  from  Philip  Schuyler,  of  Albany, 
to  the  defendant,  for  the  premises  in  question, 
for  the  lives  of  the  defendant,  his  wife,  and 
Samuel  Shaw,  respectively.  The  farm  con- 
tained 133  acres  and  a  half.  The  lease  con- 
tained various  covenants,  reservations  and 
conditions,  among  which  was  the  following  : 
And  the  lessee  "  doth  also  covenant,  promise 
and  agree,  that  whenever  he  shall  be  inclined, 
or  be  by  law  or  otherwise,  obliged  to  sell,  as- 
sign, «fcc.,  his  interest  in  the  premises, 
«fcc.,  then  in  that  case  he  shall  make  the 
first  offer  to  the  lessor,  &c.,  notifying  and  de- 
claring in  writing  what  he  will  take  for  the 
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same  ;  and  if  the  lessor,  his,  &c.,  do  not  take 
it  at  the  price  required,  &c.,  that  then  he,  the 
lessor,  shall,  within  21  days  after  such  notice, 
&c.,  and  on  the  further  application  of  the  les- 
see, «fcc.,  grant  a  permit  to  him  to  sell,  assign, 
&c.  Provided  always,  that  every  sale,  &c. ,  of 
any  part  or  parcel  of  the  said  premises  shall  be 
void,  &c.,  and  the  premises  revert  to  the 
lessor,  &c. ,  unless  the  seller  or  purchaser  shall, 
before  such  sale,  pay  the  rent  in  arrear,"  &e. 
"  And  it  is  further  conditioned  on  the  part  of 
the  said  lessee,  that  neither  the  said  lessee,  his 
executors,  &c.,  shall  or  do  at  any  time  here- 
after, erect  or  permit,  or  cause  to  be  erected, 
any  mill  or  mill-dam,  or  any  *other  [*228 
work  or  building  whatsoever,  upon  any  kill, 
creek,  stream,  or  run  of  water,  within  the 
premises,  >£c. ;  and  further,  that  neither  he 
nor  they  shall,  at  any  time  hereafter,  commit 
any  waste." 

"  And  in  case  the  said  lessee,  his,  &c.,  shall 
not  perform,  fulfill,  abide  by,  and  keep  all  and 
every  of  the  covenants  and  conditions  herein 
covenanted  and  conditioned,  &c.,  then  in  each 
of  the  said  cases,  it  shall  thenceforth  be  law 
ful  for  tho  lessor,  his,  &c.,  into  the  whole  of 
the  said  premises,  or  into  any  part  thereof,  in 
the  name  of  the  whole,  to  re-enter,  and  the. 
same  to  have  again,  repossess  and  enjoy,  as 
his  or  their  former  estate,"  &c. 

The  lessors  were  the  heirs  of  Philip  Schuyler; 
this  action  was  brought  to  recover  the  posses- 
sion of  the  south  half  of  the  premises,  on  the 
ground  of  forfeiture  by  a  breach  of  the  coven- 
ant— the  lessee  or  his  assigns  having  committed 
waste  thereon  by  clearing  and  draining  off  the 
land  more  than  a  reasonable  and  due  propor- 
tion of  the  wood.  It  was  admitted  that  at  the 
date  of  the  lease  the  premises  were  wild  and 
uncultivated,  and  covered  throughout  with  a 
forest  of  heavy  timber. 

The  plaintiff  proved  that  the  defendant  oc- 
cupied the  south  half  of  the  premises,  which 
were  entirely  cleared  of  wood,  before  the  com- 
mencement of  the  suit ;  and  that  on  the  north 
half  occupied  by  Shaw,  the  whole  was  cleared 
except  about  six  or  eight  acres,  on  which  more 
than  half  the  wood  and  limber  had  been  cut 
down  and  removed,  before  the  commencement 
of  the  suit. 

It  was  also  proved  that  a  permanent  supply 
of  fuel,  timber  for  buildings,  and  wood  for 
fences,  for  the  use  of  the  demised  premises, 
would  require  that  at  least  thirty  acres  should 
have  been  preserved  in  wood. 

The  defendant  gave  in  evidence  a  written 
permission  indorsed  on  the  lease,  dated  4th 
July,  1796,  by  which  the  lessor  consented  that 
the  lessee  should  assign  it  to  Samuel  Shaw  ; 
and  an  assignment  by  the  lessee  of  the  north 
half  of  the  farm  to  Shaw,  subject  to  nil  the 
covenants,  &c.,  contained  *in  the  lease.[*229 
The  defendant  also  produced  several  receipts 
from  the  lessor  and  his  agent  for  rent,  received 
of  the  defendant  and  Shaw,  from  1st  February, 
1799,  to  May  1,  1805.  It  was  also  proved 
that  about  12  years  since  there  were  85  acres 
of  land  covered  with  wood  and  timber  on  the 
premises,  and  about  12  acres  of  woodland  on 
that  part  in  the  possession  of  the  defendant, 
only  half  of  which  was  good  for  timber,  ex- 
cept for  fences,  the  residue  was  principally 
hemlock,  and  much  injured  by  violent  winds; 
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that  the  defendant  had  cut  no  wood  or  timber 
on  the  part  in  his  possession,  except  for  fuel, 
fences,  and  building  for  the  use  of  the  farm, 
and  which  had  been  gradually  cut  since  the  as- 
signment ;  that  since  the  assignment  to  Shaw 
the  defandant  had  built  a  house  on  the  prem- 
ises, which  was  completed  about  four  years 
since  ;  and  had  used  the  farm  in  a  husbandlike 
manner,  and  had  carried  on  more  materials 
for  fences  than  he  had  taken  off  ;  that  at  the 
time  of  the  assignment  to  Shaw,  and  for  many 
years  after,  cleared  land  was  of  much  greater 
value  than  land  covered  with  wood  and  tim- 
ber ;  and  that  good  farms  in  the  vicinity  of 
the  premises  had  not  reserved  more  than  12 
acres  of  woodland  out  of  100  acres.  The 
lessor  had  an  agent  to  collect  his  rents  residing 
at  Whitestown, about  four  miles  from  the  prem- 
ises ;  but  it  appears  that  the  agent  never  saw 
the  premises,  nor  knew  the  situation  of  them. 

The  judge  was  of  the  opinion  that  the  per- 
mission of  the  lessor  to  the  lessee  to  assign 
part  of  the  demised  premises,  and  the  sub- 
sequent recognition  of  the  defendant  and  Shaw 
as  separate  tenants,  operated  as  a  severance  of 
the  original  lease  ;  and  that  the  gradual  clearing 
of  that  part  in  possession  of  the  defendant, 
since  the  assignment,  did  not,  in  law,  amount 
to  waste ;  and  he  directed  the  jury  to  find  a 
verdict  for  the  defendant,  and  the  jury  found 
accordingly. 

A  motion  was  made  to  set  aside  the  verdict 
and  fora  new  trial,  for  the  misdirection  of  the 


fr.  Platt,  for  the  plaintiff.  The  waste  in  this 
case  consisted  in  cutting  down  all  the  wood  and 
2J5O*]  timber.  If  a  tenant  for  *years,  or 
for  life,  &c. ,  does  a  permanent  injury  to  the 
freehold  or  inheritance,  it  is  waste.  (Co.  Litt., 
52  b,  53  a.)  Timber  is  a  part  of  the  inheritance 
(2  Mod.,  94),  and  oak,  ash  and  elm  are  timber 
in  all  places  ;  and  in  some  places,  where  these 
are  not  found,  other  trees  used  for  building 
are  timber.  The  definition  of  waste  by  the 
English  law  is  taken  strictly.  To  convert 
wood,  meadow  or  pisture  into  woodland,  or 
to  turn  arable  or  woodland  into  meadow  or 
pasture,  are  all  of  them  waste.  (Hob.,  296; 
2  HI.  Com.,  281,  282;  Co.  Litt.,  53  a,  b.) 
There  is  no  reason  why  the  English  rule 
should  not  be  strictly  applied  to  lands  under 
cultivation  in  this  country  ;  though  in  regard 
to  wild  binds  it  ought  not  to  be  carried  to  the 
same  extent ;  but  even  in  regard  to  them,  a 
tenant  can  never  be  allowed  to  cut  off  all  the  ! 
wood  and  timber.  We  do  not  ask  the  court  to 
apply  the  common  law  rule  strictly,  but  only 
for  such  a  reasonable  application  as  may  pre- 
vent a  permanent  injury  to  the  inheritance. 
What  degree  of  destruction  shall  amount  to 
a  permanent  injury  to  the  heir  or  reversioner, 
may  be  safely  left  to  the  decision  of  the  jury 
of  the  vicinage. 

If,  then,  the  defendant  has  committed  waste, 
and  thereby  incurred  a  forfeiture  of  his  lease, 
has  the  lessor,  by  any  net,  waived  that  for- 
feiture? Courts  may  lean  against  forfeitures, 
where  they  would  press  hard  upon  n  lessee. 
In  Jiifk*<>n,  rjc  dem.  ('olden,  ft  nl.,  v.  lirviwel! 
(1  John,.  Hep. ,  267)  the  court  did  not  seem  in- 
clined, where  the  covenant  was  explicit  and 
unequivocal,  and  clearly  broken,  to  seek,  by 
any  latitude  of  construction,  to  prevent  a  for- 
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feiture  of  the  lease.  It  was  as  much  for  the 
interest  of  the  lessee,  in  the  present  case,  as  of 
the  lessor,  to  preserve  sufficient  wood  and 
timber  for  the  use  of  the  farm  ;  but  he  has  cut 
off  every  tree,  without  leaving  any  wood  for 
fuel,  or  for  building  and  repairs. 

The  underletting  by  the  lessee,  with  the 
consent  of  the  lessor,  was  no  severance  of  the 
lease.  Where  there  is  an  express  covenant, 
an  acceptance  of  rent  from  a  sub-tenant  does 
not  discharge  the  lessee.  The  lessee  remains 
liable  for  all  acts  done  by  his  sub-lessee.  But 
the  defendant,  since  the  assignment,  on 
the  strictest  construction,  has  committed 
*waste  on  the  land  in  his  possession.  [*23 1 
There  were  12  acres  of  wood  and  timber  on 
that  part  of  the  farm  at  the  time  of  the  assign- 
ment of  the  other  part  to  Shaw,  and  at  the 
commencement  of  the  suit  the  whole  had  been 
cut  down. 

Mr.  Kirkland,  contra.  According  to  the 
doctrine  of  the  common  law  of  England,  the 
defendant  could  not  have  cut  down  a  single 
tree  without  committing  waste.  But  such  a 
rule  could  never  have  been  contemplated  by 
the  parties.  It  would  have  defeated  the  pur- 
pose of  the  lease  ;  for  the  tenant  could  never 
have  enjoyed  the  premises  without  cutting 
down  trees  and  clearing  the  land,  so  as  to 
render  it  fit  for  cultivation.  In  providing 
against  waste,  it  never  was  intended  to  prevent 
the  clearing  of  the  land.  The  lessor,  if  he 
wished  to  preserve  the  trees,  or  any  part  of 
the  wood,  should  have  provided  in  the  lease 
that  only  a  certain  number  of  acres  should  be 
cleared.  In  determining  what  acts  of  the  ten- 
ant amount  to  waste,  the  court  will  take  into 
consideration  the  state  of  the  country,  and  the 
situation  of  the  lands.  Even  in  England, 
regard  is  shown  to  the  state  of  lands  in  differ- 
ent counties  ;  so  that  what  would  be  waste  in 
cutting  one  species  of  timber  in  one  county, 
would  not  be  waste  in  cutting  the  same  kind 
of  trees  in  another  county.  (Co.  Litt.,  536; 
Bac.  Abr.,  Waste,  C;  Comyn,  Waste,  D,  5;  2 
P.  Wms.,  606:  Cruise's  Dig.,  tit.  3,  sees.  18, 
19.)  In  this  country  there  are  obvious  and  very 
powerful  reasons  to  induce  the  court  to  adopt 
a  far  more  liberal  construction  of  the  term 
waste,  in  regard  to  wood  and  timber,  than  that 
afforded  by  the  English  law. 

Then,  as  to  the  alleged  forfeiture.  At  the 
time  of  the  assignment  of  the  north  half  to 
Shaw,  there  were  about  20  acres  of  woodland 
to  the  100  ;  and  the  defendant  cannot  be  liable 
for  the  acts  of  Shaw,  after  he  was  accepted  as 
a  tenant  by  the  plaintiff,  and  paid  him  rent. 
The  assignment,  by  permission  of  the  lessor, 
amounts  to  a  surrender  by  the  lessee,  and  the 
acceptance  of  rent  from  the  new  tenant  dis- 
charges the  first  lessee.1  After  a  surrender  of 
the  term,  an  action  of  waste  will  not  lie  against 
the  tenant.  (Com.  Dig.,  Waste.  E.  4.) 

*A«rain,  since  the  alleged  forfeiture,  [*232 
the  lessW  has  received  rent,  which  amounts  to 
a  waiver  of  the  forfeiture  ;  and  the  defendant 
has  built  a  house,  and  laid  out  his  money  in 
improvements.  (Cowp.  ,482;  8  Co.  Hep. ,  64 
h;  2  Term  Rep.,  430.  431;  1  Saund.,  2H?  b,  n. 
16.)  Where  there  is  a  clause  of  re-entrv,  for 
nonpayment  of  rent,  the  lease  is  only  voidable, 

1.— Sparrow  v.  Huwkes, '_'  Esp.  ('as..  505.  Hut  thin 
was  not  the  ease  of  n  lease. 
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and  the  acceptance  of  rent  is  an  affirmance  of 
the  lease. 

VAN  NESS,  J.  The  covenant  restraining  the 
lessee  from  alienating,  without  previously  ob- 
taining the  permission  of  the  lessor,  is  for  the 
benefit  of  the  latter.  Its  object  was  to  secure 
to  the  lessor  the  right  of  pre-emption,  and  to 
prevent  a  bad  tenant  from  being  obtruded 
upon  him.  If  the  lessor  had  sold  without  such 
permission,  a  forfeiture  of  the  estate  would 
have  been  incurred.  To  effect  a  valid  assign- 
ment, therefore,  the  consent  of  the  lessor  was 
•requisite,  and  that  in  this  case  having  been  ob 
tained,  the  assignment  was  legal,  and  all  par- 
ties stand  in  the  same  relative  situation  to  each 
other  as  they  would  have  done  after  assign- 
ment, if  the  lease  had  contained  no  such  cov- 
enant. The  lessee  covenants  for  himself,  his 
heirs  and  assigns,  and  he  is  therefore  liable 
for  every  act  of  his  assignee,  amounting  to  a 
breach  of  any  of  the  covenants  or  conditions 
in  the  lease.  To  this  point  the  cases  are  numer- 
ous and  decisive.  (Brett  v.  Cumberland,  Cro. 
Jac.,  531  ;  BacMor  v.  Gage,  Cro.  Car.,  188  ; 
Norton  v.  Ackland,  Cro.  Car.,  580.) 

But  it  is  said  here  has  not  been  waste.  It  is 
a  general  principal  that  the  law  considers 
everything  to  be  waste  which  does  a  permanent 
injurv  to  the  inheritance.  (Co.  Litt.,  53,  54  ; 
1  Cr.  Dig.,  65;  6  Com.  Dig.,  tit.  Waste.)  Now, 
to  say  that  cutting  down  the  wood  on  almost 
every  acre  of  the  demised  premises  is  not 
waste,  within  the  spirit  and  meaning  of  the 
covenant  in  the  case  is  to  say,  that  no  waste, 
by  the  destruction  of  wood,  can  be  committed 
at  all.  We  are  bound  to  give  effect  to  this 
233*]  covenant  if  we  can,  but  *to  decide  that 
the  facts  stated  in  the  case  do  not  constitute 
waste,  would  be  destroying  it  almost  alto- 
gether. That  the  destruction  of  the  timber  is 
a  lasting  injury  to  the  reversion  cannot  be  dis- 
puted. For  this  injury  the  lessors  of  the 
plaintiff  may,  at  their  election,  bring  covenant, 
or  enter  as  for  condition  broken.  For  the 
breach  of  every  covenant  there  is,  by  the  ex- 
press terms  of  the  lease,  a  forfeiture  of  the 
estate,  so  that,  whenever  an  act  has  been  done 
which  gives  the  right  to  maintain  covenant,  at 
the  same  moment  the  right  to  enter,  as  for  a 
forfeiture,  is  equally  given.  It  follows,  that 
if  this  action  cannot  be  sustained,  the  lessors 
of  the  plaintiff  are  totally  remediless.  It  is 
true  that  what  would  in  England  be  waste  is 
not  always  so  here.  The  covenant  must  be 
construed  with  reference  to  the  state  of  the 
property  at  the  time  of  the  demise.  The  lessee 
undoubtedly  had  a  right  to  fell  part  of  the 
timber,  so  as  to  fit  the  land  for  cultivation  ; 
but  it  does  not  follow  that  he  may,  with  im- 
punity, destroy  all  the  timber,  and  thereby 
essentially  and  permanently  diminish  the  value 
of  the  inheritance.  Good  sense  and  sound 
policy,  as  well  as  the  rules  of  good  husbandry, 
require  that  the  lessee  should  preserve  sV>  much 
of  the  timber  as  is  indispensably  necessary  to 
keep  the  fences  and  other  erections  upon  the 
farm  in  proper  repair.  The  counsel  for  the 
defendant  is  mistaken  when  he  says  that  les- 
sees in  England  are  prohibited  from  cutting 
wood  upon  the  demised  premises  altogether  ; 
the  prohibition,  in  principle,  extends  no  fur- 
ther, in  this  respect,  there  than  it  does  here. 
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In  England  that  species  of  wood  which  is  de- 
nominated timber  shall  not  be  cut  down, 
because  felling  it  is  considered  as  an  injury  done 
to  the  inheritance,  and  therefore  waste.  Here, 
from  the  different  state  of  many  parts  of  our 
country,  timber  may  and  must  be  cut  down  to 
a  certain  extent,  but  not  so  as  to  cause  an  irre- 
parable injury  to  the  reversioner.  To  what 
extent  wood  may  be  cut  before  the  tenant  is 
guilty  of  waste,  must  be  left  to  the  sound  dis- 
cretion of  a  jury,  under  the  direction  of  the 
court,  as  in  other  cases.  *What  kind  [*234 
of  wood  in  England  is  deemed  to  be  timber; 
depends  upon  the  custom  of  the  country. 
Wood  which  in  some  counties  is  called  timber 
is  not  so  in  others.  (Duke  of  Chandos  v.  Tal- 
bot,  2  P.  Wms.,  606;  Countess  of  Cumberland's 
case,  Moore's  Rep..  812;  Co.  Litt.,  536;  Cook  v. 
Cook,  Cro.  Car.,  531 ;  Cro.  Jac.  126,  «,.)  So  a 
lessee  for  years  is  entitled  to  reasonable  esto- 
vers; but  he  is  guilty  of  waste,  if  he  cuts  green 
trees  when  there  is  dry  wood  (aridum  lignum) 
sufficient.  So  again,  if  there  be  a  tenant  for 
life  without  impeachment  of  waste,  he  may 
cut  down  all  sorts  of  timber,  and  convert  them 
to  his  own  use;  but  if  he  wantonly  cuts  timber 
which  serves  for  ornament,  or  shelter,  or  which 
is  not  fit  to  be  felled,  he  is  punishable  for 
waste.  (1  Cr.  Dig.,  80.)  The  principle  upon 
which  all  these  cases  were  decided  is  that 
which  I  have  before  stated,  namely,  that  when- 
ever wood  has  been  cut  in  such  a  manner  as 
materially  to  prejudice  the  inheritance,  it  is 
waste ;  and  that  is  the  principle  upon  which  I 
place  the  decision  of  this  cause. 

It  may  be  supposed  that  this  construction  of 
the  covenant  in  question  proceeds  upon  equit- 
able considerations,  and  that  equity  never 
favors  any  construction  that  leads  to  the  for- 
feiture of  an  estate.  On  the  contrary,  the  con- 
struction which  I  have  adopted  is  the  legal  one, 
because  I  hold  that  by  destroying  nearly  all 
the  wood  on  the  demised  premises,  so  that  the 
land  must  soon  be  reduced  to  a  mere  common, 
and  the  buildings  go  to  destruction  for  want 
of  timber  to  keep  them  in  repair  (unless  it  can 
be  elsewhere  obtained),  is  such  an  injury  to 
the  inheritance  as,  according  to  the  established 
rules  of  law,  amounts  to  waste.  For  my  part, 
therefore,  I  lay  all  equitable  considerations  out 
of  view, and  proceed  upon  strictly  legal  grounds. 

That  the  lessors  of  the  plaintiff  s,or  their  ances- 
tors, had  waived  the  forfeiture  by  the  acceptance 
of  rent,  was  not  the  ground  upon  which  the 
judge  directed  the  jury;  and  probably  the  atten- 
tion of  neither  of  the  parties  was  directed  to  this 
point  at  the  trial,  though  it  is  now  insisted 
upon.  As  the  case  at  present  stands,  there  has 
been  no  waiver.  It  does  *not  appear  [*235 
that  the  lessors,  or  their  ancestor,  knew  that  a 
forfeiture  had  been  incurred,  and  the  accept- 
ance of  rent,  unless  they  did  at  the  time  know 
this  fact,  is  no  waiver.  (Roe,  ex  dem.  Gregson, 
v.  Harrison,  2  Term  Rep. ,  425 ;  Matthews  v. 
Whetton,  Cro.  Car.,  233.)  On  this  part  of  the 
case,  further  light  may,  perhaps,  be  thrown  on 
a  future  trial. 

My  opinion,  therefore,  Is,  that  the  motion 
for  setting  aside  the  nonsuit,  and  granting  a 
a  new  trial,  ought  to  be  granted. 

KENT,  Ch.  J.,  and  THOMPSON,  J.,  were  of 
he  same  opinion. 
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SPENCER,  J.  It  is  an  established  principle 
that,  in  construing  a  covenant  which  is  to 
work  a  forfeiture,  courts  adhere  strictly  to  the 
precise  words  of  the  condition,  in  order  to  pre- 
vent the  forfeiture.  This  rule,  for  its  equity 
and  reasonableness,  deserves  constantly  to  be 
kept  in  view.  It  is,  in  most  cases,  rigorous 
and  harsh  to  break  up  a  lease,  for  the  viola- 
tion of  covenants  which  may  be  compensated 
in  damages  ;  and  the  present  case  appears  to 
be  one  of  that  description. 

The  lease  under  consideration  is  to  receive 
a  double  construction — a  liberal  one  as  to  the 
thing  leased,  and  the  use  and  enjoyment  of  it 
by  the  lessee,  so  as  to  effectuate  the  intention 
of  the  parties,  and  a  literal  one  to  prevent  the 
forfeiture. 

The  land  was  covered  with  heavy  timber, 
and,  for  the  use  of  it,  the  lessee  was  to  pay  a 
rent.  The  parties  must,  therefore,  have  in- 
tended that  the  lessee  should  be  at  liberty  to 
fell  the  timber  t<5  a  certain  extent,  at  least,  for 
agricultural  purposes. 

If  the  restriction  to  commit  waste  would 
operate  to  restrain  the  lessee  from  the  use  of 
the  premises,  it  would  be  void,  as  repugnant 
to  the  grant.  I  shall  have  no  difficulty  in 
maintaining  that,  according  to  the  common 
law  of  England,  the  lessee  could  not  enjoy  the 
hind,  nor  derive  any  benefit  from  it,  without 
the  commission  of  waste ;  and  should 
236*]  *that  point  be  established,  this  cove- 
nant must  be  rejected.  The  general  definition 
of  waste  is,  that  it  is  a  destruction  in  houses, 
gardens, trees.or  other  corporeal  hereditaments, 
to  the  disherison  of  him  in  remainder  or  re- 
version. It  is  not  every  injury  to  lands  that 
the  law  considers  as  waste,  nor  every  act  which 
injures  the  remainderman,  or  the  reversioner. 
To  test  this  supposed  waste,  by  considering 
the  reversioner  injured  by  the  acts  done,  is  not 
warranted  by  law  ;  and,  in  point  of  fact, when 
the  premises  were  cleared  of  the  timber  .cleared 
land  was  more  valuable  than  wood  land.  Out- 
ting  down  oak,  ash  and  elm,  after  they  arrive 
at  the  age  of  20  years,  is  waste,  they  being  tim- 
ber throughout*  England.  (Com.  Dig.,  tit. 
Waste,  D,  5  ;  Co.  Litt..  53  a  and  b  ;  2  Roll., 
280,  1.  10.)  In  the  present  instance,  the  case 
does  not  state  what  species  of  timber  was  cut 
down  ;  but  the  land  was  covered  with  heavy 
timber,  and  was  a  forest ;  and  I  am  free  to  ad- 
mit that  other  trees  than  oak,  ash  and  elm, 
may  be  the  subject  of  waste,  if  they  constitute 
the  timber  of  the  country  where  they  grow. 
Every  tenant  has  certain  rights  under  his 
lease.  Unless  restrained  from  cutting  wood 
altogether,  he  has  a  right  to  house-bote,  fire- 
bole,  plough  bote  and  fence-botc.  For  the 
purposes  of  fuel,  he  is  bound  first  to  take  the 
dry,  fallen  and  perishing  wood  :  for  the  pur- 
poses of  erecting  necessary  buildings,  he 
has  a  right  to  fell  timber,  and  so  for  the  other 
botes  ;  but  I  insist  that,  according  to  the  com- 
mon law  of  England,  no  tenant  can  cut  down 
timber,  Ac.,  or  clear  land  for  agricultural  pur- 
poses ;  and  that  the  quantity  of  timber  cut 
down  never  enters  into  the  consideration 
whether  waste  has  or  lias  not  been  committed  ; 
but  that  it  is  always  tested  by  the  fact  of  cutting 
timber,  without  the  justifiable  excuse  of  hav 
ingdoneil  for  house-bole, fire-bole, plough-bole, 
or  fence-bole.  A  single  tree  cut  down,  without 
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such  justifiable  cause,  is  waste  as  effeclually  as 
if  a  thousand  had  been  cut  down  ;  and  the  rea- 
son is  this,  that  such  trees  belong  to  the  owner 
I  of  the  inheritance,  *and  the  tenant  has  [*237 
i  only  a  qualified  property  in  them  for  shade  and 
!  shelter.     (1  Cruise,  62,  63,  tit.  3.  sees.  15  and 
18.) 

The  doctrine  of  waste,  as  understood  in  En- 
gland, is  inapplicable  to  a  new,  unsettled  coun- 
try.    If  the  parties  before  us  intended  that  a 
sufficient  quantity  of  timber  should  be  left  for 
the  use  of  the  farm,  it  was  very  easy  to  have 
inserted  a  covenant  to  that  effect.     We   are 
tied  down,  in  the  present  inquiry,  to  a  literal, 
technical  construction   of  the  covenant,  and 
have  no  right  to  go  into  the  intention  of  the 
parties,  or  adopt  any  equitable  notions.     If 
this  was  an  action  of  covenant  to  recover  dam- 
ages for  having  cut  down  all  the  timber  on  the 
premises,  then,  indeed,  we  should  have  a  right 
to  give  the  covenant  not  to  commit  waste  a 
greater  latitude  of  construction.     The  criter- 
ion set  up  by  the  plaintiff,  to  decide  whether 
wastehasbeen  committed,  is  altogether  fanciful 
and  vague  ;  and  the  case  shows  that  men  differ 
very  widely  as  to  how  much  woodland  ought  to 
be  left  for  the  use  of  the  farm.     The  rule  f ur- 
j  nished  by  the  common  law  is  fixed  and  certain  : 
;  and  the  lessor  knows  what  wood  he  may  cut,  • 
and  for  what  purposes  ;  but  if  a  covenant  not 
i  to  commit  waste  is  hereafter  to  be  considered 
!  as  a  covenant  to  leave  a  sufficient  quantity  of 
j  land  in  wood,  no  lessee  is  safe.     If  the  act  of 
cutting  timber  on  the  premises,  without  the 
justifiable  excuse  already  stated,  was  not  waste, 
i  cutting  more  or  less  was  immaterial.     Under 
i  the  covenant  not  to  commit  waste,  we  have  no 
|  right  to  say  some  waste  might  be  committed, 
!  and  other  waste  might  not ;  the  covenant  is 
inapt  to  the  case,  and  if  any  remedy  exists,  it 
I  must  lie  in  covenant.     I  am,  therefore,  against 
'  granting  a  new  trial. 

YATES,  J.,  was  of  the  same  opinion. 

Rule  granted. 
I 

Forfeiture  of  Lease—  Waiver—  Relief  in  Ewity. 
Cited  in— 18  Johns.,  573;  46  How.  Pr.,  214;  2  Abb. 
Pr.,  125:  4  Blatchf..  114;  40  Mo.,  460;  81  Pa..  480. 

What  is  waste— Question   fin-  juru.    Cited   in— 11 
I  Wend.,  162 ;  23  Wend.,  508 ;  3  Sand.  Ch.,  603 ;  10  N.  Y., 
!  118;  29  N.  Y.,30;  57  N.  Y.,  610;  6  Barb.,  12;  44  Barb.. 
449;  51  Barb. ,235. 

Lessee  r^xntsihle  for  hi*  atsiynee' »  \Kixte.  Cited 
in-5  Barb.,  *56. 


MACKSON,     ex    dera.    GOODRICH     [*238 

KT   AL., 
t. 

OGDEN  AND  OGDEN. 

Pmftifal    Ijocntion — What  Acts  and   Circum- 
stances Amount  to. 

By  a  map  of  the  survey  of  a  eertain  tract  of  land 
for  whieh  patents  wen-  issued,  lots  No.  15  and  No. 
16  wen'  made  to  join  each  other,  and  by  the  mistake 
or  fraud  of  the  surveyor,  according  to  the  courses 
and  distances  of  his  survey,  the  line  of  lot  No.  15 
would  not  extend  to  lot  No.  10,  but  left  a  vacant 
piece  of  land  between  them  ;  it  was  held  that  after 
various  mr*nt  conveyances,  during  u  laps>  of  near 
18  years,  the  parties  should  l>e  t>ound  by  their  actual 


NOTE. --Practical  location  ofliouiulnrieti.  See  Jack- 
son v.  I)yslinjr,2Cai.,  1H8,  note. 
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location,  under  their  deeds,  according  to  the  metes 
and  bounds  given  In  the  original  survey,  without 
reference  to  the  map  and  patents. 

What  acts  and  declarations  of  parties  will  amount 
to  such  a  practical  location  and  construction  by 
them,  as  to  be  binding  and  conclusive,  though  made 
under  a  mistake,  as  to  the  true  extent  of  their  legal 
rights. 

Citations— 1  Johns.,  140 :  1  T.  R.,  701 ;  2  Atk.,  83 ; 
1  Bay's  S.  C.,  239. 

THIS  was  an  ejectment  for  lands  in  Walton, 
in  the  County  of  Delaware.  The  cause 
was  tried  at  the  Delaware  Circuit  in  Septem- 
ber, 1809,  before  Mr.  Justice  Thompson.  The 
principal  facts  proved  at  the  trial  were  the  same 
as  stated  in  the  same  cause,  on  a  former  mo- 
tion for  a  new  trial.  (See  4  Johns.  Rep.,  140.) 

It  was  admitted  that  S.  Wattles,  to  whom 
lot  No.  16  was  patented,  had  conveyed  the  lot 
to  John  Harper,  who  conveyed  it,  in  1790,  to 
James  Hawley,  who,  in  1795,  conveyed  the 
same  to  Robert  Freeman  and  another,  all 
which  conveyances  referred  to  the  map  of  par- 
tition. 

The  defendants  produced  a  conveyance  from 
John  Harper,  to  Ansyl  M'Call,  for  250  acres, 
part  of  lot  No.  16,  in  1793,  described  as  "  be- 
ginning at  the  northwest  corner  of  Thomas 
Hawley's  lot.  aud  running  thence  north  60  de- 
•grees,  east  34  chains  and  32  links,  then  north 
30  degrees,  west  72  chains  and  85  links,  then 
south  60  degrees,  west  34  chains  and  32  links 
to  the  place  of  beginning." 

Banajah  M'Call,  a  witness,  testified  that  A. 
'  M'Call  took  possession  immediately  after  the 
date  of  his  deed ;  and  the  land  between  him 
and  the  river  was  in  possession  of  the  Haw- 
leys  ;  that  he  was  acquainted  with  the  hemlock 
tree  mentioned  in  the  deed,  and  that  the  Haw- 
leys  said  that  tree  was  their  boundary,  and  A. 
M'Call's  land  was  northwest;  that  the  claim  of 
the  Hawleys  did  not  extend  to  the  premises  in 
question  ;  that  James  Hawley  told  him  to  what 
point  his  line  extended,  and  it  was  not  to  the 
premises  in  question. 

Edmund  Wened  testified  that  M'Call  was 
first  in  possession,  above  18  years  ago  ;  that  he 
239*]  knew  the  cross-line  *between  lots  No. 
15  and  16,  and  that  the  corner  was  a  hemlock 
tree;  that  Robert  Freeman  took  possession  after 
the  Hawleys.  and  he  said  that  the  land  in  posses- 
sion of  the  defendants  was  a  vacant  lot.  This 
possession  was  the  same  as  that  of  Che  Haw- 
leys, except  what  was  in  possession  of  Gris- 
wold,  and  who  said  he  had  his  possession  from 
the  Ogdens.  The  witness  testified  that  the 
Hawleys  were  in  possession  18  or  19  years  ago, 
but  he  never  knew  them  claim  the  premises  in 
question. 

Samuel  Johnson,  another  witness,  testified 
that  he  was  in  possession  of  No.  15  twenty- 
two  years  ago,  with  Goodrich,  and  that  they 
came  there  when  M'Call  last  took  possession 
of  Goodrich,  and  they  claimed  to  the  west  line 
of  the  Ogdens.  There  was  a  line  of  marked 
trees  which  he  supposed  to  be  the  east  line  of 
lot  No.  15.  They  lived  there  five  or  six  years. 
Goodrich  always  maintained  that  lot  No.  15 
extended  up  to  lot  No.  16,  but  never  heard 
him  say  how  far  east  No.  15  extended  ; 
that  they  frequently  examined  the  east  line  of 
No.  15.  and  fixed  it  west  of  the  possession  of 
the  defendants. 

The  judge  charged  the  jury  that  the  lessors 
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had  made  out  a  legal  title  to  the  premises  in 
question,  and  that  the  only  subject  for  their 
consideration  was,  whether  the  lessors  had  by 
their  acts  concluded  themselves  from  claiming 
the  possession  ;  and  declared  his  opinion  to  be 
that  they  had  not  done  anything  to  conclude 
them.  The  jury  found  a  verdict  for  the  de- 
fendants. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  argued  at  the 
last  August  Term. 

Mr.  E.  Williams  for  the  plaintiff. 

Mr.  Foot,  contra. 

KENT,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  motion  on  the  part  of  the  plaintiff 
to  set  aside  the  verdict  and  for  a  new  trial. 

*When  this  cause  was  heretofore  be-  [*24O 
fore  the  court,  on  a  like  motion  on  the  part  of 
the  defendants,  a  new  trial  was  awarded  to  let 
in  evidence  of  acts  of  the  lessors  of  the 
plaintiff  ;  and  the  court  observed  that  there 
might  be  such  acts  as  would  be  sufficient  to 
conclude  them.  (4  Johns.  Rep.,  140.) 

In  considering  the  present  motion,  I  shall 
take  in  one  connected  view  such  facts  as  have 
been  presented  to  the  court  upon  the  former 
as  well  as  upon  the  present  motion,  which  re- 
main uncontradicted. 

Lots  No.  15  and  16  in  the  patents  in  ques- 
tion, join  each  other,  according  to  the  map  in 
the  secretary's  office  ;  and  the  patents  for  those 
lots  respectively  refer  to  the  map  and  then 
describe  each  lot  by  courses  and  distances. 
But  the  courses  and  distances  do  not  corres- 
pond with  the  map  and,  no  doubt,  there  is  a 
vacant  piece  of  ground  (being  the  premises  in 
question)  lying  between  lots  No.  15  and  16,  pro- 
vided those  lots  be  located  according  to  the 
courses  and  distances  actually  run,  and  the 
monuments  actually  established  in  the  original 
survey  made  before  the  issuing  of  the  patents. 
There  was  a  supernumerary  lot  actually  sur- 
veyed by  Wattles,  who  run  out  the  lots  in  the 
year  1785;  and  he  run  out  17 instead  of  16  lots, 
and  then,  upon  the  map  which  he  returned  to 
the  government,  he  omitted  the  17th  lot ;  and 
he  took  a  patent  for  lot  No.  16,  and  that  patent, 
upon  the  face  of  it  and  according  to  the  map 
to  which  it  refers,  included  the  supernume- 
rary lot. 

It  was,  then,  the  mistake  or  the  fraud  of 
Wattles  which  laid  the  foundation  of  the  pres- 
ent controversy.  Wattles  conveyed  lot  No.  16 
to  John  Harper  shortly  after  the  date  of  his 
patent,  and  Harper  on  the  10th  July,  1790,  con- 
veyed lot  No.  16  to  James  Hawley,  from  whom 
the  lessors  of  the  plaintiff  derive  title,  and  on 
the  12th  July,  1793,  a  tract  of  land  described 
by  metes  and  bounds  and  containing  250  acres, 
and  being  the  premises  in  question,  to  Ansyl 
M'Call  from  whom  the  defendants  derive  title. 
The  manner  in  which  lot  *No.  16  is  [*241 
described  in  the  deeds  to  Harper  and  Hawley 
is  not  stated  in  the  case.  We  are  not  neces- 
sarily to  conclude  that  the  lot  No.  16,  granted 
to  Hawley,  was  commensurate  with  the  lot 
No.  16,  granted  by  patent  to  Wattles  ;  for  it 
does  not  appear  by  the  case  that  the  deed  to 
Hawley  referred  to  the  patent,  or  adopted  the 
description  in  it  with  reference  to  the  map  on 
I  file  in  the  secretary's  office.  It  was  competent 
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for  Harper  and  Hawley  to  limit  the  boundaries 
of  lot  No.  16  and  make  it  less  extensive  than 
it  would  be  if  located  by  the  map.  The  acts 
•of  the  parties  show  that  the  lot,  as  granted  by 
Harper  and  as  received  by  Hawley,  was  in- 
tended by  them  to  be  less  extensive.  Whether 
parcel  or  not  of  the  thing  granted,  is  matter  of 
evidence.  This  was  so  held  by  the  judges  of  the 
K.  B.  in  the  case  of  Doe,  ex  dem.  Freeland,  v. 
Burt(l  Term  Rep.,  701),  and  it  will  be  found 
to  be  strong  authority  on  the  point.  If  we  as- 
sume the  fact  to  be  that  the  description  fol- 
lowed the  patent,  the  question  will  then  be  on 
the  effect  of  the  acts  or  the  parties  in  locating 
their  deeds.  It  is  a  mere  question  of  location 
and  not  of  paper  title.  The  courses  and  dis- 
tances and  marked  trees  spoke  one  language 
and  the  map  another.  All  the  parties  in  interest 
from  the  year  1790  to  the  commencement  of 
this  suit,  followed  the  actual  survey,  and  took 
possession  accordingly.  They  all  considered 
the  premises  as  a  distinct  lot,  not  included 
either  in  No.  15  or  No.  16.  They  located  accord- 
ing to  the  facts  addressed  to  the  senses,  without 
having  recourse  to  the  secretary's  office  ;  and 
when  the  question  of  location  was  thus  rendered 
ambiguous  or  uncertain,  by  the  contradiction 
between  the  map  and  survey  (and  both  were 
referred  to  in  the  patent  and  early  deeds),  a 
practical  location  and  construction  given  by 
the  parties,  and  acquiesced  in  through  a  series 
of  transfers  and  for  a  great  number  of  years, 
until  the  lands  had  become  cultivated  and  had 
grown  into  value.cannot  but  operate  with  great 
2412*]  if  not  with  decisive  *force.  It  would 
be  extremely  inequitable  for  the  plaintiffs  now 
to  be  able  to  say,  with  the  aid  of  the  court,  we 
have  been  all  along  under  a  mistake,  and  so 
have  those  from  whom  we  derived  title,  and 
we  have  equally  contributed  to  deceive  the 
defendants  and  him  from  whom  they  pur- 
chased ;  we  can  now  go  beyond  our  location, 
and  the  land  which  we  sup'posed  we  had  pur- 
•chased,  and  can  recover  the  defendant's  farm, 
which  we  have  constantly  declared  did  not 
belong  to  us.  On  the  motion  for  a  new  trial 
for  the  mistake  of  a  jury,  the  courts  will  al- 
ways, in  the  exercise  of  a  sound  discretion, 
take  some  notice  of  the  injustice  of  the  claim. 
A  man  standing  by  and  suffering  another  to 
build  on  his  land  and  setting  up  no  right, 
though  connusant  of  it  does,  by  this  conduct  in 
equity,  lose  his  land  (Eaxt  India  ('(nnjxiny  v. 
Vintent,  2  Atk..  83),  and  in  one  case  such  con- 
duct has  been  held  at  law,  in  an  action  of  eject- 
ment, a  forfeiture  of  his  risiht.  (Tarrant  v. 
Terry,  1  Bay's  8.  C.  Rep.,  239.)  Though  I  do 
not  acquiesce  in  the  last  decision,  yet  these 
oases  show  how  unfavorably  such  claims  have 
been  viewed  by  courts. 

There  is  no  doubt  that  when  James  Hawley 
purchased  lot  No.  16,  in  1790  he  took  posses- 
sion according  to  the  original  survey,  and  tint* 
practically  defined  his  boundaries.  It  was 
proved  that  when  M'Call  took  possession  of 
the  premises  under  his  purchase  from  Harper 
in  1793,  the  Hawleys  were  in  possession  of  lot 
No.  16,  and  they  said  that  a  certain  hemlock 
tree  was  their  boundary.  This  hemlock  tree 
was  one  of  the  corners  of  lot  No.  16  according 
to  the  original  survey,  and  in  the  exclusion  of 
the  premises.  The  premises  lay  northwest  of 
this  boundary,  and  James  Hawley  told  a  wit- 
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ness  where  his  line  extended  to  and  that  it  did 
not  extend  to  the  premises.  These  were  the 
declarations  of  the  owner  of  lot  No.  16,  con- 
temporary with  the  purchase  and  settlement  of 
the  premises  by  M'Call.  The  next  owner  of 
lot  No.  16  was'*Freeman,  whose  title  [*243 
commenced  in  1795,  and  he  said  that  the  land 
which  the  defendant  was  on  was  a  vacant  lot. 
Griswold,  one  of  the  lessors  of  the  plaintiff, 
and  who  was  in  possession  of  lot  No.  16  as 
early  as  1797,  accepted  a  covenant  under  seal 
from  the  defendants,  by  which  they  agreed  to 
sell  to  him  50  acres,  being  part  of  the  premises, 
and  Griswold  afterwards  said  that  he  had  this 
possession  from  the  defendants.  M'Call  then 
took  possession  of  the  premises  with  the 
knowledge  and  acquiescence  of  Hawley,  and 
under  a  deed  from  the  same  person  from  whom 
Hawley  derived  his  title.  Every  subsequent 
declaration  and  act  of  Hawley  and  his  succes- 
sors was  calculated  to  strengthen  confidence  in 
the  distinct  titles  derived  from  Harper,  and  it 
appears  that  the  defendants  were  purchasers 
for  a  large  consideration.  It  was  incumbent 
upon  Hawley  and  those  under  him,  to  locate 
their  deed  truly,  and  to  be  connusant  of  its 
bounds.  Here  was  uncertainty  arising  from 
the  variance  between  the  map  and  the  actual 
survey,  and  the  proprietors  locate  according  to 
the  latter,  and  hold  out  that  to  their  neigh- 
bors, the  possessors  and  claimants  of  the  prem- 
ises, as  the  true  location.  They  go  further : 
they  purchase  under  the  defendant's  title.  If 
these  acts  do  not  amount  to  a  full  recognition 
of  that  title,  and  conclude  them  from  now  cor- 
recting that  location,  I  think  they  are  enough 
to  justify  this  court  in  not  actively  interfering 
to  help  them  by  disturbing  the  verdict  of  the 
jury.  They  ought,  at  least,  to  be  left  to  com- 
mence their  action  de  now. 

Wattles,  the  patentee,  and  every  person, 
without  exception,  who  has  derived  title  from 
him,  have  acknowledged  and  acted  upon  the 
distinction  between  lot  No.  16,  as  it  appears 
upon  the  map,  and  the  premises.  Wattles  him- 
self created  this  distinction,  and  Harper,  who 
took  under  him,  supported  this  distinction  by 
his  separate  deeds  to  Hawley  and  to  M'Call, 
and  we  have  sufficiently  noticed  the  declara- 
tions and  acts  of  the  subsequent  purchasers. 

*The  owners  of  lot  No.  15,  lying  west  f*24:4 
of  the  premises,  are  also  among  the  lessors  of 
the  plaintiff  ;  but  it  would  seem  that  lot  No. 
15  has  no  color  of  pretension  to  the  premises. 
The  owners  of  that  lot  located  it  west  of  the 
premises  ;  for  it  was  proved  that  Johnson  and 
Goodrich  were  in  possession  of  lot  No.  15 
when  M'Call  took  possession  east  of  them,  and 
they  claimed  as  far  as  to  the  defendants'  west 
line,  and  this  was  supposed  to  be  the  east  line 
of  lot  No.  15.  Johnson  and  Goodrich,  the 
lessors,  frequently  examined  the  east  end  of  lot 
No.  15,  and  fixed  it  west  of  the  defendants' 
possession. 

Upon  every  view  of  this  case,  the  court  are 
accordingly  of  opinion  that  the  motion  on  the 
part  of  the  plaintiff  for  a  new  trial  ought  to 
l>e  denied. 

VAN  NKSS.  ./.(dissenting).  When  this  cause 
was  before  us,  on  a  former  occasion  (4  Johns. 
Hep.,  140),  we  all  agreed  that  the  premises  in 
question  were  included  within  the  boundaries 
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either  of  lot  No.  15  or  of  lot  No.  16  ;  and  that, 
as  the  lessors  of  the  plaintiff  had  shown  a  title 
for  both  these  lots,  they  had  a  right  to  recover, 
unless  they  had  concluded  themselves  by 
establishing  different  boundaries  from  those 
given  in  the  letters  patent.  The  written  agree- 
ment between  Goodrich  and  the  defendants, 
for  the  purchase  by  the  former  of  fifty  acres  of 
the  land,  which  was  then  supposed  to  lie  be- 
tween lots  No.  15  and  16,  was  offered  in  evi- 
dence, on  the  former  trial,  as  one,  among  other 
circumstances,  to  establish  that  the  lessors  of 
the  plaintiff  had  thus  concluded  themselves  ; 
but  the  judge  overruled  it.  We  supposed  that 
this  agreement  was  admissible  on  the  ground 
that  "  it  might  have  been  followed  up  by  acts 
which  would  conclude  Griswjold,  and  those  who 
derive  title  under  him,  from  claiming  the 
premises  as  within  either  of  the  lots ;"  and 
therefore  lest  "  the  defendants  might  have  for- 
borne to  offer  similar  or  inferior  evidence  of 
acts,"  &c.,  we  awarded  a  new  trial.  Although 
245*]  the  court  did  not  expressly  *determine 
that  if  the  agreement  had  been  admitted  in 
evidence,  the  plaintiff  still  would  be  entitled  to 
recover,  unless  it  was  followed  up  by  further 
evidence,  yet  it  is  clear  that  such  was  then  our 
opinion.  Now  I  cannot  discover  any  facts  in 
the  present  case  which  ought  to  lead  to  a  dif- 
ferent conclusion  from  the  one  we  before  ar- 
rived at,  when  this  cause  was  before  us  on  a 
similar  application.  The  evidence  on  the  for- 
mer trial  is  not  so  fully  reported  as  it  might 
have  been,  nor  was  it  necessary  in  the  view  we 
then  took  of  the  case. 

But  waiving  what  we  before  said  on  this 
subject,  let  us  consider  the  cause  as  it  now 
stands.  The  question  is  whether,  upon  the 
facts  before  us,  the  present  claimants  have  said 
or  done  anything,  or  acquiesced  in  what  has 
been  done  by  others,  so  as  to  devest  themselves 
of  their  title  to  the  lands  in  controversy.  There 
being  no  dispute  about  the  facts,  this  is  a  ques- 
tion of  law.  Owing  to  some  cause  which  is  not 
explained,  and  about  which  we  are  left  entire- 
ly to  conjecture,  the  person  who  surve3red  the 
lots  in  .  question  committed  an  error  which 
created  some  confusion  in  relation  to  the  line 
between  No.  15  and  No.  16.  Goodrich,  who 
resided  in  Connecticut,  was  ignorant  of  the 
true  extent  of  lot  No.  16,  and  therefore  agreed 
to  purchase  the  50  acres  mentioned  in  the  case 
from  the  defendants.  Those  from  whom 
Goodrich  derived  his  title  were  also  deceived 
with  respect  to  the  true  line  of  division  between 
No.  15  and  No.  16,  and  expressed  an  opinion 
that  neither  lot  embrace  the  premises  in  ques- 
tion. Some  few  years  ago,  the  error  under 
which  the  proprietors  of  these  lots  labored  was 
detected,  and  the  defendants  now  set  up  this 
misconception  of  the  lessors  of  the  plaintiff  as 
a  defense  in  this  action,  and  the  court  consider 
the  defense  to  be  valid.  This  is  going  much 
further  than  we  have  ever  yet  gone,  and,  in  my 
opinion,  to  a  most  dangerous  length.  The 
extent  which  we  have  hitherto  gone  is,  that 
when  two  persons,  already  having  a  title,  have 
24G*]  settled  the  line  *of  division  between 
them  ;  or  where  one  having  title  has  made  an 
actual  location  according  to  what  he  supposed 
to  be  his  true  line,  and  his  neighbors  have 
acquiesced  in  such  location  for  a  considerable 
length  of  time,  that  the  boundary  thus  estab- 
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lished  shall  remain  undisturbed.  But  in  this  . 
case  my  brethren  go  greatly  beyond  the 
principle  of  our  former  decisions.  Here  the 
defendants,  confessedly,  have  no  title  at  all ; 
and  the  judgment  of  the  court  is,  that  the  true 
and  undisputed  owners  have  not  only  lost  their 
rights,  but  that  the  defendants,  after  a  posses- 
sion for  about  eighteen  years,  have  acquired  a 
title  which,  it  will  be  seen,  is  good  against  all 
the  world.  The  government,  it  is  conceded, 
have  no  claim  to  the  property.  The  title  must, 
therefore,  be  in  some  other  person  ;  and  if  it 
be  not  in  the  lessors  of  the  plaintiff,  then  the 
defendants  have  it.  It  is  thus  that  the 
acquiescence  of  those  having  the  right,  in 
ignorance  of  its  actual  extent,  and  a  few  loose 
parol  declarations,  are  made  to  confer  a  title 
upon  those  who  were  trespassers  when  they 
entered,  and  who  otherwise  would  have  no- 
right  at  all. 

There  is  another  view  of  this  subject  which, 
it  appears  to  me,  is  equally  conclusive  against 
the  defense  which  is  relied  upon.  There  can 
be  no  doubt  that  the  lands  in  question  fall 
within  Jot  No.  16.  One  set  of  the  lessors  of 
the  plaintiff  derive  title  to  that  lot  from  John 
Harper,  by  his  deed  of  July,  1790.  Harper 
had  no  title  to  No.  15.  All  the  right  he  had 
was  to  No.  16,  and  the  whole  of  that,  as  des- 
cribed in  the  letters  patent,  he  had  conveyed  to- 
James  Hawley  three  years  before  the  convey- 
ance to  Ansyl  M'Call,  under  whom  the  defend- 
ants claim.  The  parties  thus  derive  their  title 
from  the  same  source.  The  defendants  are  in 
no  better  situation  than  Harper  himself  would 
have  been  if  he  had  remained  in  possession  of 
the  premises,  and  the  present  action  had  been 
commenced  against  him.  Now  it  would  seem 
to  me  that  Harper  never  would  be  permitted 
to  avail  himself  of  the  defense  insisted  upon 
*by  the  defendants  ;  and  if  he  would  [*247 
not,  neither  can  the  defendants.  I  am  per- 
suaded the  more  this  view  of  the  question  is 
considered,  the  more  conclusive  it  will  appear 
against  the  defense  which  my  brethren  think 
it  their  duty  to  sanction. 

If  I  understand  the  argument  of  the  counsel 
for  the  defendants,  they  rely  in  a  great  measure 
upon  the  evidence  of  adverse  possession,  con- 
sidering probably  (as  I  most  certainly  did)  that 
our  former  decisions  (for  this  is  the  third  time 
this  cause  has  been  before  us)  had  disposed  of 
every  other  point.  There  is  no  force  in  this 
objection  ;  and  the  only  reason  why  I  omit 
going  fully  into  a  consideration  of  this  part  of 
the  case,  is,  because  I  have  never  understood 
my  brethren,  in  conferring  with  them  on  this 
subject,  that  they  placed  their  opinion  at  all  on 
this  ground.  My  opinion  is,  that  the  verdict 
is  against  law,  and  ought  to  be  set  aside,  with 
costs  to  abide  the  event. 

Motion  denied. 

Cited  in- 17  Johns..  31;  4  Cow.,  451;  6  Cow.,  722; 

i  7  Cow.,  725,  782;  6  Wend.,  469;  13  Wend.,  540;  16 

Wend.,  308 :  3  Keyes,  513 ;  4  Abb.  App.   Dec.,  9 :  3 

Trans.  App.,  120;  8  Barb.,  146;  10  Barb..  345;  5  How. 

Pr.,  69  ;  37  Super.,  188  ;  64  Mo.,  243 ;  20  Mich.,  438. 

See  S.  C.,  4  Johns.,  140. 
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The  privilege  of  the  widow  "  to  tarry  in  the  chief 
house  of  her  husband  40  days,  or  until  her  dower  be 
assigned  to  her"  (Laws,  sess.  10,  ch.  4),  will  not  pro- 
tect her  against  an  action  of  ejectment,  brought 
after  the  forty  days  have  elapsed,  by  the  heir  or  any 
person  deriving  title  from  the  husband. 

If  the  widow's  dower  be  not  assigned  during  her 
quarantine,  she  may  bring  her  action  and  recover 
damages  from  the  day  of  her  husband's  death,  but 
she  cannot  enter  for  her  dower,  until  it  is  assigned 
to  her ;  and  after  the  forty  days,  the  heir  may  expel 
her,  and  put  her  to  her  suit. 

Citations— 1  Rev.  Laws  N.  Y.,  51 ;  Litt.,  43 ;  Co. 
Litt.,  37  b,  34  h ;  Jenk.  Cent.,  184,  case  16 ;  3  Wils.,519. 

THIS  was  an  action  of  ejectment,  to  recover 
posssession  of  lot  No.  8,  in  Fabius,  in  the 
County  of  Onondasra.  The  cause  was  tried 
before  Mr.  Justice  Thompson,  at  the  Onondaga 
Circuit,  the  21st  June,  1809. 

Patrick  O'Donaghy  was  in  possession  of  the 
premises  in  1804;- and  continued  in  possession 
until  the  time  of  his  death,  in  the  autumn  of 
1806.  A  judgment  was  recovered  in  the  On- 
ondaga Common  Pleas,  in  October  Term, 
1806,  against  William  Dougherty  and  Patrick 
O'Donaghy,  before  the  death  of  the  latter,  for 
$127.30,  at  the  suit  of  Russel  Clark,  on  which 
248*]  &  fieri  facias  *was  issued,  by  virtue  of 
which  the  premises  in  question  were  sold  on 
the  27th  March,  1807,  to  the  lessor  of  the 
plaintiff,  and  conveyed  to  him  by  the  sheriff. 
The  defendant  is  the  widow  of  Patrick 
O'Donaghy,  and  since  his  death,  has  remained 
in  possession  of  the  premises. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  a  case  contain- 
ing the  facts  above  stated. 

Mr.  Forman  for  the  plaintiff. 

Mr.  Cody,  contra. 

VAN  NESS,  «/.,  delivered  the  opinion  of  the 
court : 

The  privilege  of  the  widow  to  tarry  in  the  | 
chief  house  of  her  husband  for  forty  days,  or  i 
until  her  dower  be  assigned  her,  does  not  pro- ! 
tect  her  from  an  action  of  ejectment  by  the 
heir,  or  any  person  deriving  title  from  him,  i 
after  the  forty  days  have  elapsed.     There  is  ! 
some  difference  between   the  words  of    our ; 
statute (1  Rev.  Laws  of  N.  Y.,  51).  and  Magna  \ 
Charta  (ch.   7),  from  which  the   statute  was 
taken  ;  but  it  is  a  difference,  I  apprehend,  in 
the  words  only.    In  the  former,  the  expression 
is,  that  the  widow  "  shall  tarry  forty  days,  &c., 
or  until  her  dower  be  assigned,"  &c.,  and  in 
the  latter,  she  "shall   tarry  forty  days,  &c., 
within  which  time  her  dower,"  &c. 

It  is  supposed  that  under  our  statute  the  ' 
widow  has  a  right  to  her  quarantine  until  her 
dower  be  assigned  her.  If  this  had  been  the 
intention  of  the  Legislature,  then  the  limita- 
tion of  it  to  forty  days  would  be  useless.  The 
construction,  therefore,  of  our  statute  and 
Mayna  Charta  must  be  the  same  ;  and  that  of 
the  latter  appears  to  be  well  settled. 

If  the  widow's  dower  is  not  assigned  her 
during  her  quarantine,  she  has  her  right  of 
action,  and  she  shall  have  her  damages  from 
the  day  of  her  husband's  death,  when  he  dies 
seized.  A  widow  cannot  enter  for  her  dower 
until  it  is  assigned  her,  "  Ix-cause  it  doth  not 
appear,  before  assignment,  what  part  of  the 
li4i)*J  lands  or  tenements  *she  shall  have  for 
her  dower."  (Litt.,  43  ;  Co.  Litt,,  37  b.)  She 
is  not  a  tenant  in  common  with  the  heir.  Her 
JOHNS.  RKP.,  7. 


right  rests  in  action  only  ;  and  after  the  expi- 
ration of  the  forty  days,  the  heir  can  expel 
her,  and  put  her  to  her*suit.  (Co.  Litt.,  34  b.) 
In  a  case  reported  in  Jenk.  Cent.,  184,  case  16, 
it  was  ruled  by  all  the  judges  that  the  widow 
may  live  in  the  chief  house  of  her  husband 
for  forty  days,  and  no  longer.  It  must  have 
been  to  remedy  this  hardship  upon  the  widow, 
that  dower  ad  ostium  ecclexm,  and  ex  assensu 
patris,  was  introduced,  so  that  she  might  enter 
immediately  upon  the  death  of  her  husband, 
and  not  be  driven  to  her  action.  The  true 
construction  of  our  statute  and  of  this  part  of 
Magna,  Charta  appears  to  be,  that  the  widow 
shall  enjoy  her  quarantine  for  forty  days, 
unless  within  that  time  her  dower  be  assigned 
her. 

The  only  instance  which  has  fallen  under 
mv  observation,  in  which  this  construction  of 
Magna  Charta  has  been  questioned,  is  a  dictum 
of  Gould,  J.,  in  the  case  of  Goodtitle  v.  New- 
man (3  Wils.,  519),  where  he  said  "that  the 
court  would  not  turn  the  widow  out  until  her 
dower  was  assigned  to  her  ;  "  but  he  was  un- 
doubtedly mistaken. 

Judgment  for  the  plaintiff. 

Cited  in— 10  Wend.,  419,  531 ;  1  Sand.  Ch.,  200 ;  4 
Barb.,  205 ;  11  Barb.,  576 ;  45  Barb.,  265 ;  2  Leg.  Obs., 
407. 


BENNET 

v. 
THE  EXECUTORS  OF  PIXLEY. 

Pleading — Covenant — Breach —  When  Independ- 
ent— Damages. 

Where  mutual  covenants  go  onlv  to  a  part  of  the 
consideration,  and  a  breach  of  that  part  may  be 
paid  for  in  damages,  the  defendant  cannot  set  it  up 
as  a  condition  precedent ;  but  the  covenants  in  such 
case  are  regarded  as  independent. 

In  an  action  of  covenant,  the  plaintiff  declared, 
that  in  consideration  rtf  8400  paid  to  the  defendant, 
he  promised  and  agreed  to  convey,  on  the  1st  De- 
cember, 1802,  to  the  plaintiff,  a  certain  lot  of  land 
lying  in  N.,  the  same  to  be  appraised  by  A  and  B; 
and  if  appraised  at  more  than  $400,  the  plaintiff  was 
to  pay  to  the  defendant  the  surplus :  and  if  at  less 
than  that  sum,  so  much  was  to  be  deducted,  &c.,  and 
averred  that  he  was  ready  to  receive  a  deed ;  but  the 
defendant  did  not  convey,  &c.  On  demurrer,  the 
declaration  was  held  good. 

Citations-1  H.  Bl.,  273,  n ;  6  T.  R.,  570;  1  Saund., 
330.  n.  c. 

THIS  was  an  action  of  covenant.  The  dec- 
laration stated  that  the  testator,  on  22d 
February,  1802,  atChenango,  *&-c.,  by  [*25O 
his  certain  writing  obligatory,  sealed,  &c., 
promised  and  agreed  with  plaintiff,  in  conside- 
ration of  $400  to  him  paid,  to  convey  to  the 
plaintiff,  on  or  before  the  1st  day  of  December 
then  next,  one  certain  lot  of  land  lying  in 
Nanticoke,  the  same  to  be  appraised  by  G. 
Storcr  and  Elijah  Higbe  ;  and  if  said  lot  of 
land  should  be  appraised  over  the  sum  of 
$400,  Arc.,  same  was  to  bo  made  up  to  the  tes- 
tator ;  and  if  it  was  appraised  under  $400,  tlm 
sum  which  it  fell  short  was  to  be  deducted  out 
of  certain  notes  given  by  Lombard  and  Jones. 
The  plaintiff  averred  that  lit1  was  ever  ready  l»> 
receive  a  deed  of  said  lot,  until  the  1st  day  of 

NOTE. Citrftmntf  Wtifn  nnittml  atiil  irtirn  inttr- 
iK-nili  nt.  See  liarniHci  v.  Mudiin,  2  Johns.,  145.  /ml, . 
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December  was  past,  and  that  the  testator  did 
not  deed  or  convey  to  him  the  said  lot,  and 
that  the  testator  was  in  full  life  until  after  the 
1st  December,  and  so  the  testator  broke  his 
covenant,  &c.  To  this  declaration  there  was  a 
general  demurrer  and  joinder. 

Mr.   Van  Vechfenm  support  of  the  demurrer. 

Mr.  Sedgtcick,  contra. 

Per  Curiam.  The  two  principal  objections  to 
the  declarations  in  this  case  are,  1.  That  the 
plaintiff  has  not  averred  that  the  lands  were 
appraised,  or  that  he  was  ready  to  pay  the 
overplus  moneys  (if  any)  upon  such  appraise- 
ment. 2.  That  the  land  is  not  described  with 
the  requisite,  certainty. 

There  does  not  appear  to  be  sufficient 
weight  in  either  of  these  objections. 

1.  Assuming  that  there  was  a  covenant  on 
the  part  of  the  plaintiff  to  pay  for  the  amount 
of  the  appraisement  beyond  the  $400,  yet  it 
only  went  to  a  part  of  the  consideration,  and 
the  rule  is  settled  that  where  mutual  covenants 
go  only  to  a  part  of  the  consideration,  and  a 
breach* of  that  part  may  be  paid  for  in  dama- 
ges, the  defendant  shall  not  set  it  up  as  a  con- 
dition precedent.     The  covenants  in  such  case 
are  to  be  regarded  as  independent.     (Boone  v. 
251*]  Eyre.  *1  H.  Bl.,  273,  n;  Campbell  v. 
Jones,  6  Term  Rep.,  570;  1  Saund.,  320,  n.  c.) 
The  damages  sustained    would  be  very  une- 
qual, if  the  covenant  of  the  plaintiff  was  held 
to  be  a  condition  precedent.     He  in  the  mean 
time  loses  his  $400,  and  the  testator  might  not 
lose  anything.     The  plaintiff  had  in  part  (at 
least)  executed   the.  bargain,   by  paying  the 
$400,  and  the  testator  ought  not  to  keep  that 
sum  without  conveying  the  land,  because  that 
possibly  there  may  be  a  surplus  to  receive,  and 
he  may  sustain  some  damage  by  the  plaintiff 
not  tendering  that  surplus.     This  would  be 
unjust.     He  is  bound  to  convey,  and  he  may 
then  resort  to  his  action,  if  a  surplus  should  be 
found  to  exist  upon  the  appraisement. 

2.  The  testator  covenanted  to  convey  "  one 
certain  lot  of  land  lying  in  Nanticoke."  and  he 
has  received  what  was  presumed  at  the  time  to 
be  the  full  consideration.     It  cannot  surely  lie 
in  his  mouth  to  say  that  he  cannot  convey  be- 
cause of  uncertainty  in  the  description.     The 
grant  would  be  good  by  the  description  in  the 
covenant  ;  and  the  grantee  could  render  it  ef- 
fectual by  averment,  as  to  the  certainty  of  the 
place  and  of  the  lot ;  id  cerium  est  quod  certum 
reddi  pctest. 

Judgment  7nunt,  t/ierefore.  be  rendered  for  the 
plaintiff. 

Cited  in— 5  Wend..  499 ;  7  Wend.,  116 :  8  Wend.,  566 ; 
.r>  \.  Y.,  253;  5  Barb.,  163 ;  6  Barb.,  340;  19  Barb.,  422 ; 
2  Wall.,  750;  52  Mo.,  506. 


TEELE,  quitam,  &c..  v.  FONDA. 

Champerty     and     Maintenance  —  Pnrchaxer's 
Knowledge  tJiat   Land    is  Held  Adversely— 
Liability. 
Where  a  person  purchases  land,  knowing:  at  the 


NOTE.— Conveyance  of  land  heM  adversely.  See 
Jackson  v.  Todd.  2  Cai.,  183,  note ;  Whitaker  v.  Cone, 
2  Johns.  Cas.,  58,  note. 

Champerty  antl  maintenance-.  See  Van  Dyck  v. 
Van  Beuren,  1  Johns.,  345,  note. 


time  that  the  same  is  held  adversely  to  the  person 
of  whom  he  purchases,  by  persons  claiming:  by 
deed,  he  is  liable  under  the  Act  to  Prevent  and. 
Punish  Champerty  and  Maintenance,"  to  an  action 
for  the  value  of  the  land,  held  adversely,  and  the 
improvements  thereon. 

THIS  was  an  action  of  debt  brought  on  the 
statute  "  to  Prevent  and  Punish  Cham- 
perty and  Maintenance"  (Laws,  Vol.  I.,  sess. 
24,  ch.  87,  p.  345),  against  the  defendant,  for 
purchasing,  on  the  19th  December,  1806,  of 
Nathaniel  Ogden,  lot  No,  78,  in  the  township 
of  Manlius,  in  the  County  of  Onondaga,  the 
said  Ogden  pretending  title  thereto,  but  being 
*disseised  thereof  at  the  time  of  the  [*252 
purchase.  Plea,  nil  debet. 

The  8th  section  of  the  statute  declares  "  that 
no  person  shall  buy  or  sell,  or  by  any  means 
procure  any  pretended  right  or  title,  or  make 
or  take  any  promise,  grant,  or  covenant  to 
have  any  right  or  title  of  any  person  to  any 
lauds,  tenements  or  hereditaments,  unless  such 
person  who  shall  so  bargain,  sell,  covenant  or 
promise  the  same,  or  his  ancestors,  or  those 
by  whom  he  claims  the  same,  have  been  in 
possession  of  the  fame,  or  of  the  reversion  or 
remainder  thereof,  or  taken  the  rents  or  profits 
thereof,  for  the  space  of  one  whole  year  next 
before  the  said  bargain,  &c.,  upon  pain  that 
he  who  shall  make  any  such  bargain,  &c., 
shall  forfeit  the  whole  value  of  such  lands, 
tenements  «r  hereditaments  ;  and  the  buyer  or 
taker  thereof,  knowing  the  same,  shall  also 
forfeit  the  value  of  the  said  lands,  tenements 
or  hereditaments ;  the  one  half  of  the  said 
forfeitures  to  be  to  the  use  of  the  people  of 
the  State,  and  the  other  half  to  the  party  that 
will  sue  for  the  same  in  any  court  of  record," 
&c. 

The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, the  4th  June,  1810,  before  the  Chief  Jus- 
tice. 

At  the  trial,  Miller,  a  witness  for  the  plaint- 
iff, testified  that  in  1804  or  1805  Ogden  offered 
to  sell  the  lot  to  him,  but  the  witness  declined 
purchasing,  as  he  had  bought  the  land  once, 
and  told  Ogden  that  the  lot  was  settled  by  a 
number  of  persons,  several  of  whom  had  got 
deeds,  and  the  witness  then  lived  on  the  land. 
Another  witness  also  testified  that  in  1805  he 
told  Ogden  that  he  had  surveyed  and  subdi- 
vided the  lot  by  direction  of  Judah  Williams, 
and  that  several  settlers  had  made  improve- 
ments on  the  lot  under  Williams. 

L.  Foster  also  testified  that  in  December, 
1806,  in  an  answer  to  the  inquiry  of  the  de- 
fendant about  the  lot,  and  the  settlers,  the  wit- 
ness informed  him  who  the  persons  were  who 
had  settled  on  the  lot ;  that  the  defendant  then 
informed  the  witness  that  he  purchased  the  lot 
of  Ogden  at  Coeymans  ;  that  before  the  pur- 
chase Ogden  told  him  that*he  claimed  [*253 
the  lot,  that  there  were  settlers  on  it,  but  he 
would  not  lose  it  ;  that  he  was  not  in  a  situa- 
tion to  recover  it,  but  wished  the  defendant  to 
bring  actions  for  that  purpose  ;  and  that  the 
adverse  title  was  from  Eli  to  Williams,  and 
from  the  hitter  to  the  settlers.  The  defendant 
also  told  the  witness  that  he  did  not  think  he 
could  hold  the  lot,  but  he  should  not  lose  any- 
thing, as  Ogden  was  to  make  him  good,  if  he 
lost  the  lot,  and  showed  a  deed  from  Ogden  ; 
and  at  the  same  time  inquired  the  names  of  the 
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persons  in  possession,  in  order  to  bring  actions 
of  ejectment  against  them. 

The  plaintiff  also  gave  in  evidence  several 
title  deeds,  dated  in  1800,  1802  and  1805,  to 
the  several  persons  in  possession  of  the  land, 
and  various  acts  of  ownership  were  also  proved 
prior  to  1806.  The  value  of  the  improved 
land  under  cultivation,  being  about  132  acres, 
and  including  houses,  barns,  orchards,  &c.. 
was  proved  to  be  $3,225.  The  present  suit 
was  commenced  the  14th  November,  1807. 

The  defendant  gave  in  evidence  an  award  of 
the  Onondaga  commissioners. 

The  Chief  Justice  charged  the  jury  that,  in 
his  opinion,  the  plaintiff  was  entitled  to  recov- 
er the  sum  of  $3,225,  being  the  value  of  the 
improved  land  ;  and  the  jury  found  a  verdict 
for  the  plaintiff  accordingly. 

A  motion  was  made  in  behalf  of  the  defend- 
ant, to  set  aside  the  verdict,  and  for  a  new 
trial:  1.  Because  the  Chief  Justice  misdirect- 
ed the  jury.  2.  Because  the  plaintiff  did  not 
prove  that  Ogden  was  disseised  of  all  the  land, 
for  the  value  of  which  the  verdict  was  given, 
nor  that  the  defendant  knew  that  Ogden  was 
disseised. 

Mr.  Cady,  for  the  defendant.     He  cited  2 
Hawk.  P.  C.,  Champerty,  p.  409,  sec.  14,  and 
p.  419.  sec.  11  ;  1  Johns.  Cas.  85. 
254*]      *Mr.  Gold,  contra,  cited  1  Caines' 
Rep.,  358  ;  2  Caines'  Rep.,  183. 

Per  Curiam.  The  evidence  is  full  and  com- 
plete, that  when  the  defendant  bought  and 
purchased  the  lot  in  question,  on  the  19th  of 
December,  1806,  the  whole  lot  was  claimed  by 
deed  by  persons  under  a  title  hostile  and  ad- 
verse to  the  title  then  set  up  by  Ogden  ;  that 
the  lands,  for  the  value  of  which  the  plaintiff 
has  taken  a  verdict,  were  then  under  actual 
cultivation,  and  possessed  under  such  adverse 
title ;  and  that  all  this  was  known  to  the  de- 
fendant at  the  time  of  his  purchase,  and  that 
he  purchased  with  a  view  of  contesting  at 
law,  the  title  set  up  by  the  persons  in  posses- 
sion. 

There  is  no  ground  whatever  to  set  asidt  the 
verdict,  and  the  motion  must  be  denied. 

Cited  in— 1  Wend.,  438 ;  7  Wend.,  54 ;  8  Wend.,  635  : 
14  Barb.,  450. 


BRISTOL  «.  BURT. 

Trover—  What  Con*titutex. 

To  constitute  a  conversion  sufficient  to  support 
trover,  it  is  not  necessary  to  show  a  manual  taking 
of  the  tliinir  in  question:  nor  that  the  defendant 
has  applied  it  to  his  own  use  ;  but  the  assuming:  the 
riffhtto  dispose  of  it.  or  exercising  a  dominion  over 
It,  to  the  exclusion  or  in  defiance  of  the  plaintiff's 
t,  is  a  conversion. 


Citations-fi  Mod.,  212;  2  Rulst.,  310,  314;  4  T.  K.. 
•JtO  ;  n  Hast,  538  ;  12  Mod.,  344  ;  0  Ilac.  Abr.,  077- 

THIS  was  an  action  of  trover,  brought  to 
recover  the  value  of   95  barrels  of  pot- 
ashes.    The  cause  was  tried  at  the  Onondaga 
Circuit,  the  7th  June,   1810,  before  the  Chief 
Justice. 

The  defendant  was,  in  1808,  and  still  is.,  the 
Collector  of  the  port  of  Oswego,  on  the  south 
side  of  Lake  Ontario.  In  May,  1808.  the  de- 
fendant was  applied  to,  to  know  whether  he 
would  grant  clearances  for  ashes  for  the  port 
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of  Sackett's  Harbor,  which  is  the  next  ad- 
joining port  in  the  County  of  Jefferson,  and 
on  the  south  side  of  the  lake,  and  adjacent  to 
the  Province  of  Canada.  The  defendant  an- 
swered that  he  did  and  should  continue  to 
grant  clearances  ;  and  the  defendant  was  in- 
formed of  the  intention  of  the  plaintiff  to 
bring  ashes  to  Oswego  for  the  purpose  of  send- 
ing them  to  Sackett's  Harbor.  About  the  first 
July,  the  plaintiff  sent  95  barrels  of  potashes  to 
Oswego,  which  were  put  into  the  *store  [*255 
of  a  Mr.  Wentworth,  who  gave  the  plaintiff  a 
receipt  for  them.  The  plaintiff  applied  to  the 
defendant  for  a  clearance,  in  order  to  trans- 
port the  ashes  to  Sackett's  Harbor,  but  the  de- 
fendant refused  to  grant  it  ;  alleging  as  a  rea- 
son for  his  refusal  that  though  he  did  not 
suspect  the  plaintiff  intended  to  send  the  ashes 
to  a  British  port,  yet  he  believed  that  the  col- 
lector at  Sackett's  Harbor  would  not  do  his 
duty,  and  that  the  ashes  would  be  sent  from 
thence  to  a  British  port.  The  defendant  at 
the  same  time  promised  the  plaintiff  that  if  he 
did  not  receive  instructions  to  the  contrary 
from  the  Secretary  of  the  Treasury,  within  a 
fortnight,  he  would  give  a  clearance  to  the 
plaintiff's  ashes.  After  the  expiration  of  that 
time,  the  defendant  still  refused  to  grant  the 
clearance,  though  he  admitted  that  he  had  re- 
ceived no  new  instructions  from  the  Secretary 
of  the  Treasury,  nor  had  he  received  any  in- 
structions forbidding  such  clearances.  He 
assigned  no  other  reason  for  his  refusal  than 
his  suspicion  that  the  collector  at  Sackett's 
Harbor  would  not  do  his  duty,  and  persisted 
in  refusing  a  clearance,  though  the  plaintiff 
offered  to  give  bonds  that  the  ashes  should  be 
delivered  at  Sackett's  Harbor.  The  plaintiff 
then  expressed  his  desire  to  take  the  ashes  up 
the  river  ;  but  the  defendant  declared  that  the 
plaintiff  should  not  take  them  from  Went- 
worth's  store,  unless  he  gave  bonds  for  double 
the  value  of  the  property,  to  carry  the  ashes 
to  Rome,  in  the  County  of  Oneida"  and  leave 
them  there,  while  the  embargo  continued  ; 
that  the  property  was  under  his  jurisdiction 
and  charge  ;  that  he  had  a  control  over  all  the 
stores  and  wharves  where  ashes  were  placed, 
and  had  employed  armed  men  ;  and  that  he 
had  the  right  to  prevent  their  removal,  and 
would  exercise  it.  Two  armed  men  were  sta- 
tioned near  Wentworth's  store  during  two 
nights,  and  an  armed  sentinel  was  constantly 
on  duty,  night  and  day,  at  the  public  store  of 
thecollector,  *within  ten  rods  of  Went-'[*2o<J 
worth's  store,  and  in  view  of  it,  for  the  pur- 
pose of  observing  boats,  and  preventing  the 
removal  of  property.  The  defendant  avowed 
his  determination  not  to  permit  any  ashes  to 
be  removed  from  any  of  the  stores  in  Oswego. 
The  defendant  demanded  the  ashes  in  ques- 
tion from  Wentworth,  who  refused  to  deliver 
them  ;  but  in  order  to  prevent  the  defendant 
from  proceeding  to  extremities,  and  to  satisfy 
him,  Wentworth  entered  into  an  agreement 
with  the  defendant,  not  to  deliver  any  proper- 
ty from  his  store  without  the  permission  of 
t'lie  defendant. 

In  (lie  autumn  of  1808,  the  defendant  gave 
a  general  permission  to  remove  any  ashes 
from  Oswego  up  the  river,  and  1H  barrels  of 
the  potash  of  the  plaintiff  were  delivered  by 
Wentworth  to  his  order. 
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On  the  13th  February,  1809,  the  defendant 
gave  a  written  permit  to  carry  the  remaining 
82  barrels  of  potashes  from  Oswego  to  Rome, 
in  the  County  of  Oneida,  requiring  of  the  per- 
son to  whom  they  were  delivered  by  order  of 
the  plaintiff,  a  written  report  of  the  ashes,  and 
an  oath  that  the  statement  was  true,  and  that 
he  did  not  intend  to  violate  the  law. 

It  was  proved  that  when  the  plaintiff  ap- 
plied to  the  defendant  for  a  clearance  to  Sack- 
ett's  Harbor,  potashes  were  worth  at  that 
place  $180  per  ton,  and  that  the  expense  of 
transportation  was  $4  per  ton.  That  the  price 
of  potashes  on  the  21st  July,  1808,  in  the  city 
of  New  York,  was  $173  per  ton,  but  would 
not  sell  at  Salina,  in  the  County  of  Onondaga, 
for  more  than  $150.  That  when  the  plaintiff 
received  the  ashes,  the  price  of  them  in  the 
city  of  Albany  was  $137.50,  and  the  expense 
of  transportation  from  $25  to  $30  per  ton. 

The  Chief  Justice  charged  the  jury  that,  in 
his  opinion,  there  was  sufficient  evidence  of  a 
conversion  by  the  defendant,  and  that  the 
257*]  plaintiff  was  entitled  to  recover  *for 
the  difference  in  the  value  of  the  ashes  at  the 
time  when  he  demanded  a  clearance,  and  at 
the  time  he  received  them.  And  the  jury 
found  a  verdict  for  the  plaintiff  for  $1,472.20. 

A  case  was  made  for  the  opinion  of  the 
court,  which  it  was  agreed  might  be  turned 
into  a  special  verdict. 

Mr.  Gold,  for  the  plaintiff,  cited  6  East, 
538  ;  6  Term  Rep.,  298  ;  1  Burr.,  81. 

Mr.  Cady,  contra,  cited  5  Bac.  Abr.,  279, 
Trover,  G  ;  Bull.  N.  P.,  44  ;  3  Salk.,  284. 

Per  Curiam.  The  only  point  made  in  this 
case  is,  whether  there  was  sufficient  evidence 
of  a  conversion  to  justify  the  verdict. 

There  were  declarations  and  acts  of  the  de- 
fendant united  to  form  a  control  over  the 
plaintiff's  property.  The  very  denial  of  goods 
to  him  that  has  a  right  to  demand  them,  says 
Lord  Holt,  in  Baldmn  v.  Cole  (6  Mod.,  212),*is 
a  conversion  ;  for  what  is  a  conversion  but  an 
assuming  upon  one's  self  the  property  and 
right  of  disposing  of  another's  goods  ?  And 
he  that  takes  upon  himself  to  detain  another 
man's  goods  from  him  without  a  cause,  takes 
upon  himself  the  right  of  disposing  of  them. 
The  bare  denial  to  deliver  is  not  always  a  con- 
version, as  in  Thimblethorpe's  case  (cited  in  2 
Bulst.,  310,  314),  where  a  piece  of  timber  was 
left  upon  the  land  of  the  defendant  by  the  les- 
see at  the  expiration  of  his  term,  and  he  was 
requested  to  deliver  it,  and  refused,  but  suf- 
fered the  timber  to  lie  without  intermeddling 
with  it.  The  reason  why  this  was  held  not  to 
be  a  conversion  was,  that  there  was  no  act 
done  or  dominion  exercised  ;  but,  in  the  pres- 
ent case,  there  were  the  highest  and  most  un- 
equivocal acts  of  dominion  and  control  over 
the  property  ;  not  only  by  claiming  jurisdic- 
tion over  it,  but  in  placing  armed  men  near  it, 
to  prevent  its  removal.  This  fact  is,  of  itself, 
2«">8*J  *a  conversion.  It  is  intermeddling 
with  the  property  in  the  most  decisive  man- 
ner, and  detaining  it  for  months  in  the  store- 
house. It  was  therefore  bringing  a  charge 
upon  the  plaintiff  ;  and  this,  says  Mr.  Justice 
Buller,  in  Syedsv.  Hay  (4  Term  Rep..  260), 
amounts  to  a  conversion.  Neither  the  case  of 
M'Combie  v.  Davies  (6  East,  538).  nor  the 
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|  Anonymous  case  in  12  Mod.,  344,  were  so 
strong  as  this,  and  yet  the  conversion  was 
maintained.  It  was  assuming  the  dominion 
of  the  property  which  was  made  by  Lord  El- 
lenborough  the  test  of  the  conversion,  though 
the  property  in  that  case  lay  not  in  the  defend- 
ant's but  in  the  king's  warehouse.  The  defi- 
nition of  a  conversion  in  trover,  as  given  by 
Mr.  Gwillim,  the  editor  of  Bacon,  and  now  a 
judge  in  India,  applies  precisely  to  this  case. 
(6  Bac.  Abr.,  677.)  "  The  action  being  founded 
upon  a  conjunct  right  of  property,  and  pos- 
session, any  act  of  the  defendant,"  says  he, 
"  which  negatives,  or  is  inconsistent  with  such 
right,  amounts  in  law  to  a  conversion.  It  is 
not  necessary  to  a  conversion  that  there  should 
be  a  manual  taking  of  the  thing  in  question 
by  the  defendant  ;  it  is  not  necessary  that  it 
should  be  shown  that  he  has  applied  it  to  his 
own  use.  Does  he  exercise  a  dominion  over 
it  in  exclusion,  or  in  defiance  of  the  plaintiff's 
right  ?  If  he  does,  that  is,  in  law,  a  conver- 
sion, be  it  for  his  own  or  another  person's 
use." 

.We  are,  therefore,  of  opinion  that  the  mo- 
tion to  set  aside  the  verdict  must  be  denied. 

Motion  dented. 

Cited  in— 19  Johns.,  68 ;  1  Cow.,  330 ;  5  Cow.,  326  : 
8  Wend.,  613 ;  14  Wend.,  204:  23  Wend.,  495;  4  Hill, 
16;  SDenio,  240;  49  N.  Y-,  310;  57  N.  Y..  33;  61  N. 
Y.,  481 :  6  Barb.,  440 ;  46  Barb.,  187  ;  54  Barb.,  422 ;  35 
Super.,  24. 


A.  KENT  v.  WELCH. 

Cause  of  Action  for  Breach  of  Covenant —  War- 
ranty Express  and  Implied. 

In  an  action  on  a  covenant  contained  in  a  deed 
by  which  the  grantor  "  gave,  granted,"  &c.,  and  en- 
gaged to  warrant  and  defend  the  land  against  all 
claims,  &c.,  it  was  held  that  no  action  could  be 
maintained  either  on  the  implied  or  express  cove- 
nant, without  alleging  and  proving  an  eviction,  and 
that  the  express  warranty  qualified  and  restrained 
any  implied  covenant  of  seisin  arising  from  the 
word  "give." 


Citations— 2  Cai.,  188 ;  2  Johns.,  1 ;  4  Co., 
192. 


D;  2  Cai., 


THIS  was  an  action  of  covenant.  The  dec- 
laration stated  that  by  a  deed  dated  the 
3d  of  March,  1784,  and  *executed  by  [*25J> 
the  defendant,  he,  in  consideration  of  £50,  did 
give,  grant,  bargain  and  sell  to  the  plaintiff, 
in  fee,  a  tract  of  laud  in  Vermont,  and  en- 
gaged to  warrant  and  defend  the  same  against 
all  claims  or  demands  of  any  person  claiming 
under  him,  or  any  person  whatsoever  ;  and  the 
plaintiff  averred  that  the  defendant,  at  the 
time,  was  not  seized  in  fee,  and  that  he  has 
not  warranted  and  defended  the  land  as  afore- 
said, and  that  the  defendant  at  the  time,  had 
not  any  estate  in  the  land,  and  so  the  defend- 
ant has  broken  his  covenant,  &c.  The  de- 
fendant pleaded,  1.  That  he  hath  not  broken 
his  covenant.  2.  That  the  deed  was  made  in 
reference  to  the  laws  of  Vermont,  and  that  the 
cause  of  action  arose  there,  and  that  all  suits 
for  breach  of  covenants,  in  deeds,  must  be 
brought  within  10  years  ;  and  that  ten  years 


NOTE.— Covenant  of  warranty— What  necessary  to- 
constitute  breach-  SeeGreenby  v.  Wilcocks,  2  Johns., 
1,  note, 
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had  elapsed  before  suit  brought,  and  this  he 
was  ready  to  verify,  <fcc.  There  was  a  gen- 
eral demurrer  to  the  second  plea  and  joinder. 

Mr.  Grary,  in  support  of  the  demurrer,  cited 
2  Caines,  188. 

Mr.  Foote,  contra,  cited  1  Term  Rep. ,  584 ; 
Cro.  Eliz.,  914;  Cro.  Jac.,  425;  Greenby  & 
Kellogg  v.  WUcocks  (2  Johns.  Rep.,  1)  ;  Sel- 
win's  N.  P.,  413. 

Per  Curiam.  Here  are  two  covenants  in  this 
deed:  1.  The  implied  covenant  or  warranty 
in  law,  by  force  of  the  word  "  give,"  and 
which  is  good  only  for  the  life  of  the  grantor. 
2.  The  express  covenant  on  the  warranty 
against  all  claims  and  demands.  But  before 
there  can  be  any  remedy  upon  either  cove- 
nant, there  must  be  a  lawful  eviction  averred 
and  shown,  and  the  declaration  is  bad  for 
want  of  this  averment.  The  implied  cove- 
nant here  is  a  covenant  of  warranty,  and  so  it 
appears  from  the  cases  referred  to  in  the  opin- 
ion of  the  court  in  Frost  v.  Raymond  (2  Caines, 
188) ;  and  it  is  well  understood  that  under  a 
covenant  of  warranty  the  plaintiff  must  show 
an  eviction.  (2  Johns.  Rep.,  1.)  This  objec- 
tion is  fatal  to  the  plaintiff's  action. 
26O*]  *Even  if  the  word  "  give  "  implied  a 
covenant  of  seisin,  as  the  counsel  must  have 
supposed  ;  yet  as  there  was  an  express  cove- 
nant of  warranty,  it  would  have  qualified  and 
restrained  the  implied  covenant  within  the  im- 
port and  effect  of  the  express  covenant,  so  that 
the  former  never  shall  be  broader  than  the  lat- 
ter. This  is  also  a  settled  rule,  as  appears 
from  Note's  case  (4  Co.,  80),  and  the  other 
authorities  referred  to  in  2  Caines,  192.  On 
no  ground,  therefore,  can  the  plaintiff  recover. 

Judgment  for  tlie  defendant. 

Cited  in-11  Johns.,  123;  6  Cow.,  126 ;  7  Wend..  285; 
24  Wend.,  104  ;  4  Hill,  644 ;  1  Sand.  Ch.,  378 ;  52  N.  Y., 
515 ;  58  Barb.,  50 ;  64  Barb..  560 ;  3  Rob.,  213. 


ANDRES  v.  WELLS. 

Libel — Liability  of  Proprietor — Knowledge  of — 
What  Constitutes  Proprietorship. 

An  action  for  a  libel  lies  against  the  proprietor  of 
a  gazette  edited  by  another,  though  the  publication 
was  made  without  the  knowledge  of  such  proprie- 
tor. 

But  where  a  printing  press  and  newspaper  estab- 
lishment were  assigned  to  a  person  merely  as  m1- 
eurity  for  a  debt,  and  the  press  remained  in  the  sole 
possession  and  management  of  the  assignor,  this 
was  held  not  to  be  such  an  ownership  in  the  person 
holding  the  security  or  lien  us  would  render  him  lia- 
ble to  an  action  as  proprietor. 

Citations— 3  Esp.  Cas.,  21 ;  9  Co.,  59 .  5  Burr.,  2BS« ;  4 
T.  R.,  U». 

S  was  an  action  on  the  case  for  a  libel. 


The  cause  was  tried  before  Mr.  Jnntirf  Van 
Ness,  at  the  Rensselacr  Circuit,  in  June,  1810. 

The  libel  was  proved  to  have  been  published 
in  the  Troy  Gazette,  the  3d  October,  1809  ;  the  I 
paper  was" printed  by  John  C.   Wright,  who; 
was  the  editor. 

It  was  proved  that  the  defendant,  after  the 
publication  of  the  libel  in  question,  admitted 
that  he  was  one  of  the  proprietors.  Wright 
and  two  others  were  owners  of  the  press  and 
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establishment,  and  assigned  the  same  to  the 
defendant  and  Thomas  Hillhouse,  as  security 
for  their  indorsement  on  certain  notes  ;  but 
they  did  not  receive  the  profits  of  the  paper, 
nor  had  they  any  agency  in  its  publication  ; 
nor  were  they  consulted  about  the  articles  in- 
serted, the  same  being  left  to  the  exclusive 
management  of  Wright.  By  the  agreement 
between  Wright  and  the  defendant  and  Hill- 
house,  if  the  notes  were  not  paid,  the  press 
and  establishment  were  to  be  the  absolute 
property  of  the  defendant  and  Hillhouse. 
Wright,  with  their  assent,  afterwards  sold  the 
press,  &c. .  to  one  Lewis,  and  discharged  the 
defendant  and  Hillhouse  from  their  responsi- 
bility on  the  notes.  During  the  time  the 
^defendant  and  Hillhouse  held  the  as-  [*261 
signment  as  security,  they  did  not  take  posses- 
sion of  the  press,  nor  advance  any  money  to 
pay  the  workmen  ;  but  the  same  was  con- 
ducted solely  at  the  expense  of  Wright  and 
the  original  owners. 

The  judge  told  the  jury  that  if  they  believed 
the  witnesses  as  to  the  assignment  and  the  na- 
ture of  the  interest  of  the  defendant,  he  would 
be  entitled  to  a  verdict  ;  on  which  the  plaintiff 
submitted  to  a  nonsuit,  with  liberty  to  move 
the  court  to  set  it  aside,  and  grant  a  new  trial. 

Mr.  J.  Russel,  for  the  plaintiff.  1.  In  the 
case  of  Rex  v.  Walter  (3  Esp.,  N.  P.  Cas.,  21) 
Lord  Kenyon  held  it  to  be  clear  and  settled 
law,  that  the  proprietor  of  a  newspaper  was 
answerable  criminally,  as  wrell  as  civilly,  for 
the  acts  of  his  servants  or  agents,  for  any  mis- 
conduct in  the  conducting. of  a  newspaper  ; 
and  he  stated  this  to  be  the  opinion  of  Lord 
Hale,  Justice  Powell  and  Justice  Foster.  In 
Re*  v.  Almon  (5  Burr.,  2686)  Lord  Mansfield 
stated  the  law  to  be,  that  buying  a  pamphlet 
in  the  shop  of  a  bookseller  and  publisher,  of  a 
person  acting  in  the  shop,  was  a  prim  a  facie 
evidence  of  a  publication  by  the  master  him- 
self. (See,  also.  Rex  v.  Nutt,  Bull.  N.  P.,  6  ; 
Harri*'*  case,  2  St.  Tr.,  1037.)  There  can  be 
no  doubt  as  to  the  law  on  this  point, 

2.  The  defendant  admitted  he  was  one  of 
the  proprietors,  and  though  the  press  and  es- 
tablishment were  assigned  to  him  and  Hill- 
house  as  security,  it  makes  no  difference.  His 
own  admission  and  acts  are  sufficient  to  make 
him  answerable,  lie  had,  at  least,  a  qualified 
property,  which  enabled  him  to  control  the 
printer,  who  is  to  be  regarded  as  his  agent  or 
servant.  Evidence  of  a  person  being  a  ser- 
vant tie  facto  is  enough.  (2  Term  Hep..  168.) 

J/i»x.v7v<.  Foot  and  Vnn  Vtchten,  contra.  1. 
The  defendant  cannot  be  liable  to  this  action, 
unless  he  had  some  knowledge  of  or  was  privy 
to  the  publication.  To  render  a  person  liable 
for  a  libel,  he  must  be  the  contriver,  procurer, 
or  publisher  of  it,  knowing  it  to  be  a  libel. 
(/><;/< /*''.<  case,  9  Co.,  59;  Adjudged  Cases. 
613;  Fit/gibbon,  47.)  The  case  of  The  King  \. 
Almon  confirms  this  doctrine.  Ownership  is 
mere  ftriiiui  *fncie  evidence  of  liability.  [*U4>U 
and  which  may  be  contradicted.  If  the  pub- 
lication was  made  without  the  knowledge  of 
the  defendant,  he  ought  not  to  be  responsible 
for  the  act  of  another,  of  which  he  was  totally 
ignorant.  No  knowledge  of  the  publication  is 
brought  home  to  the  defendant  ;  nor  is  there 
anv  evidence  of  anv  act  or  concurrence  on  his 
part  as  to  the  publication.  Malice  cannot  l>e 
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presumed  where  there  is  no  knowledge,  and 
there  ought  to  be  some  evidence  of  a  criminal 
intent.  (4  Term  Rep.,  126.)  The  case  of 
Rex  v.  Walter  is  not  the  law  in  regard  to  libels, 
as  laid  down  in  Lambe's  case,  and  the  case  of 
The  King  v.  Almon. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  arise  in  this  case  for  our  con- 
sideration: 

1.  Is  a  proprietor  of  a  newspaper,  in  which 
a   libel  is  published,    answerable    by  action, 
though  he  has  no  concern   in   conducting  it, 
and  the  publication  was  without  his  privity  ? 

2.  Is  the  defendant  to    be    considered,    in 
point  of  fact,  such  proprietor  ? 

In  the  case  of  Rex  v.  Walter  (3  Esp.  N.  P. 
Cas.,  21)  Lord  Kenyon  was  clearly  of  opinion 
that  the  proprietor  of  a  newspaper  was  an- 
swerable criminally,  as  well  as  civilly,  for  the 
acts  of  his  servants  or  agents,  for  misconduct 
in  conducting  a  newspaper ;  and  he  said  it 
was  not  of  his  opinion  only,  but  that  of  Lord 
Hale,  Justice  Powell,  and  Justice  Foster  ;  that 
it  was  the  old  received  law  for  above  a  century 
and  was  not  to  be  broken  in  upon  by  any  new 
doctrine  upon  libels;  and, under  this  opinion, the 
defendant  was  found  guilty,  though  it  was 
shown  he  had  nothing  to  do  with  conducting 
the  paper,  resided  entirely  in  the  country,  and 
that  it  was  conducted  by  his  son,  without 
any  interference  on  his  part. 

The  defendant's  counsel  contend  that  the 
law  is  otherwise,  and  they  rely  on  Lambe's 
case  (9  Co.,  59),  and  T lie  King  v.  Almon  (5 
Burr.,  2686).  In  Lambe's  case  it  was  resolved, 
among  other  things,  that  to  convict  a  person  of 
a  libel,  he  ought  to  be  the  contriver,  procurer 
or  publisher  of  it,  knowing  it  to  be  a  libel.  In 
263*]  TlieKiiig  v.  Almon,  the*selling  a  libel 
by  a  servant,  in  the  defendant's  shop,  was 
held  prirna  facie  evidence  of  a  sale  by  the 
master's  orders  ;  but  it  was  admitted  by  the 
court  that  this  presumption  might  be  repelled. 
There  is,  in  fact,  no  contradiction  between 
these  cases.  The  law,  as  laid  down  in  Lambe's 
case,  is  general.  The  court  were  not  called  on 
to  say  how  far  the  master  is  responsible  for  the 
act  of  his  servant ;  and  in  Almon' s  case  the 
admission  that  the  defendant  might  repel  the 
presumption,  went  on  the  principle  that  the 
master  might  show  that  the  act  of  his  servant 
was  not  attributable  to  him,  in  so  far  as  the  ser- 
vant exceeded  his  authority.  But  where  a 
man  is  the  owner  of  a  paper,  and  gives  over 
the  conducting  of  it  to  another,  he  thereby 
constitutes  him  his  general  agent ;  and  is 
answerable  for  all  his  acts  done  in  the  execu- 
tion of  that  trust,  whether  within  or  beyond 
the  intention  of  the  principal.  The  case  of 
The  Kingv.  Topham  (4  Term  Rep.,  126),  in 
which  the  court  was  unanimous,  contains  the 
same  doctrine  as  the  case  of  Tlie  King  v.  Walter 
that  the  proprietor  of  a  paper  is  answerable 
for  the  publication  of  a  libel.  It  would  be 
too  much  to  say  that  any  man  might  with  im- 
punity own  and  sustain  a  public  newspaper, 
without  any  responsibility  for  the  libels  with 
which  it  might  abound.  The  principal  laid 
down  by  Lord  Kenyon  is  salutary  and  essen- 
tial. 

On  the   second    point  there    is  some  seem- 
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ing  contrariety ;  the  defendant  admitted 
that  he  was  one  of  the  owners  and  proprietors 
of  the  paper  in  which  the  libel  was  published, 
and  that  he  and  another  employed  the  work- 
men. But  it  appeared  from  the  testimony  of 
two  witnesses  called  by  the  defendant,  that 
the  press  and  other  things  were  assigned  by 
the  former  proprietors  to  the  defendant  and 
Hillhouse,  as  securely  for  a  debt  ;  that  they 
never  took  possession  of  the  press  nor  fur- 
nished any  materials,  nor  paid  the  workmen, 
nor  received  any  of  the  profits  ;  that  it  was  not 
sold  to  them,  but  by  others,  when  the  defend- 
ant was  released  from  his  responsibility,  and 
ceased  to  have  any  interest  in  the  press.  The 
judge  declared  that  if  the  jury  believed  the 
*facts  there  proved,  he  should  direct  [*2f>4 
them  to  find  for  the  defendant;  and  the  plaintiff 
submitted  to  a  nonsuit.  If  the  facts  proved 
by  the  defendants  are  conceded  to  be  true 
(and  the  submitting  to  a  nonsuit  is  such  a  con- 
cession), the  judge  was  correct  in  the  opinion 
he  gave.  The  defendants  are  not  to  be  con- 
sidered absolute  proprietors,  but  rather  as 
mortgagees  ;  the  mortgagor  being  left  in  pos- 
session, such  a  lien  is  not  that  kind  of  owner- 
ship which  is  requisite  to  render  a  person  libel 
in  this  action  as  a  proprietor. 

Judgment  of  nonsuit, 

Cited  in— 10  Johns.,  450 ;  4  Wend.,  136 ;   19  N.  Y.. 
175. 


THOMAS  v.  CROSWELL. 

Libel — Member  of  Congress — Justification — Sub- 
sequent Publication  of  New  Matter  by  Defend- 
ant— Evidence — Publication  of  Trial. 

To  publish  of  a -member  of  Congress,  "he  is  a 
fawning  sycophant,  a  misrepresentative  in  Con- 
gress, and  a  grovelling  office-seeker ;  he  has  aban- 
doned his  post  in  Congress  in  pursuit  of  an  office," 
is  libelous. 

And  whether  the  person  so  libeled  did  leave  his 
post,  for  the  purpose  imputed  to  him,  or  had  vio- 
lated his  duty  as  a  representative  in  Congress,  are 
questions  for  the  jury  to  decide. 

Whether  publications  by  the  defendant  against 
the  plaintiff,  subsequent  to  the  libel  charged  in  the 
declaration,  and  which  are  in  themselves  libeloue, 
can  be  admitted  in  evidence  to  show  the  malice  of 
the  defendant  in  publishing  the  original  libel. 
Queere. 

Though  a  person  may  publish  a  correct  account 
of  the  proceedings  in  a  court  of  justice,  yet  if  he 
discolors  or  garbles  the  proceedings,  or  adds  com- 
ments and  insinuations  of  his  own,  in  order  to  as- 
perse the  character  of  the  parties  concerned,  it  is 
libelous. 

Citations— 1  Camp.  N.  P.,  48 ;  Peake's  N.  P..  126, 
166 ;  3  Esp.  Cas.,  33 :  1  Chitty,  383 :  9  East,  93 ;  7  East, 
493. 

rpHIS  was  an  action  for  a  libel,  published  in 
-L   a  gazette  called  "  The  Republican  Crisis." 


NOTE.— Slander  and  libel— Proof  of  Malice— Pub- 
lications nf  defendant  against  plaintiff  mtbseffticnt  to 
the  one  charged  in  the  declaration— When  evidence  of 
admissible. 

This  question,  raised  in  the  above  case  of  Thomas 
v.  Croswell.  can  hardly  yet  be  considered  fully  set- 
tied,  though  the  authorities  are  very  numerous. 
See  a  full  discussion  and  citation  of  the  authorities 
in  Odgers  on  Libel  and  Slander,  271,  et  seq.,tu>te,  1st 
Am.  Ed.  See,  also.  Townsend  on  Slander  and  Libel, 
662,  et  seq.,  3d  Ed. ;  Folkard's  Starkie  on  Slander  and 
Libel  (Am.  Ed.,  1877)  614  (*458).  et  sea. 

In  Abbott's  Trial  Evidence,  p.  666,  it  is  said  :  "  To 
show  malice,  evidence  is  competent  that  defendant 
repeated  substantially  the  same  charg-e,  to  any  per- 
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The  cause  was  tried  at  the  Washington  Cir- 
cuit, in  June,  1810,  before  Mr.  Justice  Van 
Ness. 

The  libel  set  forth  in  the  declaration  was  as 
follows:  "  On  Friday  last  the  Legislature  ap- 
pointed a  new  treasurer,  in  the  room  of  Mr. 
L.,  who  has  filled  the  office  for  several  years, 
and  performed  the  duties  with  perfect  fidelity 
and  ability.  This  measure  had  been  deter- 
mined on  from  the  moment  Mr.  L.  took  the 
liberty  of  exercising  the  right  of  a  freeman,  in 
supporting  such  a  candidate  for  governor  as 
he  deemed  most  suitable  to  fill  the  office. 
From  that  moment,  too,  a  fawning  sycophant, 
by  the  name  of  David  Thomas  (a  misrepreseuta- 
live  in  Congress,  and  a  major-general  by  com- 
mission), had  fixed  his  eye  upon  the  office. 
Accordingly,  when  the  Legislature  of  the  ses- 
!2Go*]  sion  was  about  Commencing,  this  Mr. 
Thomas  abandoned  his  post  in  Congress,  and 
made  his  appearance  in  Albany.  The  object 
of  his  visit  was  not  left  to  conjecture,  for  he 
openly  avowed  it.  Under  the  circumstances, 
it  was  hoped  Mr.  Thomas  would  not  succeed. 
It  was  hoped  that  the  Legislature  would 
frown  this  creeping  sycophant,  this  grovelling 
office-seeker,  back^o  his  duty  at  Washington; 
that  they  would  spurn  at  'his  impudent  at- 
tempt at  reaching  after  blessings.  But  the 
hope  of  his  disappointment  did  not  rest  on  this 
ground  alone.  Doubts  existed  both  as  to  his 
ability  and  his  integrity.  We  are  told  that 
letters  were  circulated  among  the  members  of 
the  Legislature  previous  to  taking  the  ques- 
tion on  the  appointment,  in  which  it  was  stated 
that  this  David  Thomas,  a  few  years  since, was 
indicted  by  a  grand  jury  of  Washington 
County  for  receiving  a  quantity  of  counter- 
feit money,  with  intent  to  pass  it.  That,  on 
his  trial,  before  the  petit  jury,  one  witness  ex- 
pressly swore  to  the  fact;  but  this  witness  be- 
ing an  accomplice,  his  testimony  was  not 
deemed  sufficient  to  convict  the  accused,  and 
on  this  ground  alone  he  was  acquitted." 

The  publication  of  the  libel,  on  the  2d  Feb- 
ruary, 1808,  by  the  defendant,  was  proved; 
and  it  was  admitted  that  the  paper  in  which  it 
was  published  had  extensive  circulation,  and 
that  the  libel  referred  to  the  plaintiff. 

The  defendant  read  in  evidence  a  record  of 
the  indictment,  trial  and  acquittal  of  the  plaint- 
iff, by  which  it  appeared  that  the  plaintiff  was 
indicted  at  a  court  of  oyer  and  terminer,  held 
in  Washington  County,  in  the  year  1797,  for 
knowingly  receiving  certain  counterfeit  bank 
bills  from  one  Samuel  A.  3ibbs,  with  intent  to 
pass  them,  on  which  indictment  he  was  tried 
and  acquitted  by  the  jury. 


The  defendant  then  called  several  witnesses 
to  show  what  took  place  at  that  trial.  It  ap- 
peared that  Gibbs  and  some  others,  his  asso- 
ciates, had  been  apprehended  for  passing  coun- 
terfeit bills,  and  were  confined  in  jail  in  Wash- 
ington County;  and  Gibbs  sent  for  the  plaiut- 
iff(who  was  the  only  acting  magistrate  in  Salem, 
where  Gibbs  was  confined),  "for  *the  [*26t> 
purpose  of  making  some  disclosures.  The 
jailer  was  called  out  of  the  room  and  left  the 
plaintiff  with  Gibbs,  but  returned  in  less  than 
two  minutes,  and,  in  the  opinion  of  the  jailer, 
who  was  a  witness,  it  was  not  possible  for 
Gibbs  to  have  delivered  the  bills,  as  he  pre- 
tended to  the  plaintiff,  during  the  absence  of 
the  witness.  A  witness  proved  that  Gibbs  had 
said,  "  He  would  send  the  plaintiff  to  the  State 
Prison,  if  he  should  roast  in  hell  for  doing  it;" 
and  several  other  witnesses  also  testified  to 
similar  declarations  of  Gibbs,  to  show  his  mal- 
ice against  the  plaintiff,  and  it  was  proved 
that  he  was  a  person  of  bad  reputation,  and 
destitute  of  veracity.  Gibbs  was  the  only  wit- 
ness on  the  trial  of  the  plaintiff  on  the  indict- 
ment. 

Two  newspapers  entitled  "The  Republican 
Crisis,"  one  dated  the  16th  February,  and  the 
other  the  22d  July,  1808,  and  also  two  papers 
called  "  The  Balance,"  dated  the  2d  and  13th 
June,  1809,  published  by  the  defendant,  were 
offered  in  evidence  to  show  the  malice  of  the 
defendant  against  the  plaintiff.  The  defend- 
ant's counsel  objected  to  reading  any  papers 
in  evidence  which  had  been  published  since 
the  commencement  of -this  suit,  but  the  objec- 
tion was  overruled  by  the  judge.  The  first 
two  papers  were  then  proved  to  have  been 
printed  at  the  press  of  the  defendant,  and  no 
objection  being  made  for  want  of  proving  that 
the  other  two  papers  were  also  printed  by  the 
defendant,  the  whole  were  read  in  evidence. 

It  was  proved  that  the  plaintiff  was  a  mem- 
ber of  Congress  in  the  winter  of  1808,  when 
Congress  was  in  session,  and  that  he  came 
from  Albany  to  Washington  a  short  time  be- 
fore he  was  appointed  treasurer  of  this  State, 
and  was  in  Albany  at  the  time  of  his  appoint- 
ment, and  immediately  after  entered  on  the 
execution  of  the  duties  of  his  office,  and  did 
not  return  again  to  Washington;  and  that  a 
paper  containing  the  charge  against  the  plaint- 
iff as  to  the  indictment,  &c.,  was  circulated 
and  delivered  to  several  members  of  the  As- 
sembly, on  the  morning  of  the  day  of  his  ap- 
pointment, and  previous  to  the  passage  of  the 
bill  for  that  purpose. 

*The  judge  charged  the  jury,  that  [*2<J7 
the  charges  of  sycophancy,  grovelling  office- 


win  and  at  any  time   before   suit   brought,  even 
though  statute  burred   by  the  lapse  of  time  :  but  ' 
not  evidence  of  actionable  words,  not  statute  barred, 
imputing  a  substantially  different  charge  (unless 
they  so  refer  to  the  charge  in  suit   as  to  express 
direct  evidence  of  the  meaninff  and  muliee  of  de- 
fendant in  making  it);  nor  of  any  words  after  suit 
brought.     A  charge  proved   under  this  rule  is   not  j 
available  as  a  ground  of  recovery  any  further  than  I 
by  showing  malice  it  enhances  exemplary  damages 
for    the    publication    alleged."      In    a    foot    nwte  : 
this  author  says:      "This   I    understand  to    be  the 
present    rule    in     the    courts   of    New    York,    and  ; 
one    well     sustained     by    the     object     of    all     the 
rules   that    have    been  "asserted    on     the    subject, 
when   we  make  due  allowances   for   the    new  can- 
ons of  pleading.     Hut  the  authorities  art-  very  con- 
flicting, the    line  of  decision    has  constantly  wav- 
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ered  and  well  considered  decisions  may  IK-  found 
to  the  contrary  of  almost  every  clause  in  the 
rule  stated  in  the  text."  Some  of  the  principal 
New  York  eases  are,  Koot  v.  Lowndes.  i)  Hill,  510 ; 
Howard  v.  Sexton,  4  N.  Y.,  1">7  ;  Titus  v.  Stunner. 
44  N.  Y..  3W;  Hassell  v.  Klmore,  48  N.  Y  ,  5»il  ;  Fraz- 
erv.  McChwkcy,  tWX.Y.,  :«7;  Distinv.  Hose.  «!»  N. 
Y.,  lii. 

Ax  In  trhat    ninxtitiitr*  a  lilicl  of  a   imltlic   nfRrer. 
84-e  Dole  v.  Van  Itcnsselaer.  1  Johns.  Cas.,  380,  and 

i  note;  also,  Koot  v.  King.  7  Cow..  tii:i:  4  Wend.,  113; 

i  Kiggs  v.  Dcnniston,  3  Johns.  Cas.,  Ilif:  (;<>o<lrich  v. 

;  Hooper,  »7  Mass.,  1  ;  Wilson  v.  Noonan.£l  Wis.,  lur>: 

j  Onslow  v.  Home,  2  W.  HI.,  7>W  ;  Johnson  v.SN-iibins, 

i  5  Ind..  ;HH :  r^antiing  v.  Carpenter,  it  Wis.,  ~M. 

On  tlir  <iiirxtinn<ii  a  ritmrt  »(  ,i  hulichititrocctdtng, 

|  see    renal   Code.  8<-cs.  547,  ~'4,-< :   Fj»ws  18M,  eh.   ISO; 

i  Ackerman  v.  Jones,  :f7  SUIMT.,  4». 
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seeking,  and  misrepresentative  in  Congress, 
were  clearly  Hbelous;  but  if  the  jury  believed 
that  the  plaintiff  had  abandoned  his  post  in 
Congress  in  pursuit  of  the  office  of  treasurer, 
and  that  such  abandonment  of  his  place  was  a 
violation  of  his  duty  as  a  member  of  the  House 
of  Representatives,"  the  charges  were  substan- 
tially supported,  and  that  it  was  not  necessary 
for  the  defendant  to  prove  them  literally  true. 
As  to  the  other  part  of  the  libel,  he  observed 
that  it  was  undoubtedly  true  that  the  defend- 
ant had  a  right  to  publish  a  correct  statement 
of  the  indictment  against  the  plaintiff,  and  of 
his  trial  and  acquittal;  yet,  when  he  under- 
took to  make  such  publication,  it  was  his  duty 
to  give  a  true  statement.  That  the  defendant, 
in  this  case,  put  the  plaintiff's  acquittal  solely 
on  the  ground  that  Gibbs,  the  only  witness 
who  testified  against  him,  stood  in  the  light  of 
an  accomplice,  when,  according  to  the  evi- 
dence, it  appeared  that  his  credit  was  other- 
wise materially  impeached.  His  Honor  was, 
therefore,  of  opinion  that  the  plaintiff  was  en- 
•  titled  to  recover,  though  he  did  not  think  the 
innuendoes  in  the  plaintiff's  declaration  were 
warranted  by  a  true  construction  of  the  libel; 
but  that  the  jury  had  a  right  to  judge,  taking 
into  consideration  the  whole  libel  and  the  evi- 
dence, whether  it  was  the  intention  of  the  de- 
fendant to  charge  the  plaintiff  with  being 
guilty  of  the  crime  for  which  he  had  been  in- 
dicted. That  if  they  found  a  verdict  for  the 
plaintiff,  they  ought  to  give  him  such  dama- 
ges as,  under  all  circumstances,  they  should 
think  him  entitled  to  receive.  The  jury  found 
a  verdict  for  $400  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Messrs  Z.  R.  Shepherd  and  Van  Vechten,  for 
the  defendant. 

1.  The  admission  in  evidence  of  newspapers 
published  after  the  alleged  libe),  and  subse- 
268*]  quent  to  this  action, was  improper.  *It 
may  be  said  that  they  were  admitted  merely  to 
show  the  intention  or  malice  of  the  defendant, 
But  malice  or  evil  intention  is  the  very  essence 
of  a  libel  and  evidence  of  malice  furnishes 

f  round  to  the  jury  to  enhance  the  damages, 
f  the  subsequent  publications  prove  the  mal- 
ice of  the  defendant,  and  aggravated  damages 
are  given  on  account  of  the  supposed  malignity 
of  tiie  author,  the  plaintiff  will  recover  damages 
also  for  the  subsequent  publications,  though 
not  Hbelous. 

But  publications  since  the  commencement 
of  the  action  cannot  show  the  intention  of  the 
defendant  in  publishing  the  original  libel;  for 
the  last  publication  may  have  been  provoked 
or  justified  by  the  subsequent  conduct  of  the 
plaintiff.  Such  evidence  is  irrelevant,  and 
ought  not  to  be  admitted  to  prejudice  the  de- 
fendant. The  subsequent  publications,  if  ex- 
amined, will  not  justify  any  inference  of  mal- 
ice; and  it  was  improper  to  permit  them  to 
have  any  influence  with  the  jury,  so  as  to  en- 
hance the  damages. 

Again,  the  plaintiff  must  state  his  complaint 
specifically,  so  that  the  defendant  may  come 
prepared  to  meet  it;  but  how  can  he  be  supposed 
to  be  prepared  to  meet  subsequent  publications 
not  stated  in  the  declaration  ?  In  Mead  v.  Dau- 
bigny  (Peake's  N.  P.,  125.  But  see  Peake's^. 
P.,  166,  22),  Lord  Ellenborough  refused  to 

320 


admit  evidence  of  other  words  spoken  by  the 
defendant,  as  were  in  themselves  actionable, 
being  clearly  of  opinion  that  such  evidence 
was  not  admissible. 

2.    The    judge  misdirected   the   jury.     He 
should  not  have  left  it  to  them  to  decide  wheth- 
er the  plaintiff,  by  leaving  Congress,  had  vio- 
lated his  duty.    Again,  the  defendant  is  not  lia- 
ble to  an  action  for  publishing  a  correct  state- 
ment of  what  took  place  at  the  trial  of  the 
i  plaintiff  (2  Burr.,  807;    8  Term  Rep.,  293;    1 
j  Bos.  &  Pull.,  525);  and  if   the  substantial  fact 
j  is  justified,  the  innuendoes  in  the  declaration 
were  immaterial.      The  innuendoes  are  not 
warranted   by  the  context;    the  jury  ought, 
therefore,  to  have  been  directed  to  find  for  the 
defendant. 

The  publication  was  substantially  true:  its 
object  was  to  animadvert  on  the  Legislature ; 
j  there  was  no  evidence  of  malice  towards  the 
plaintiff. 

* Messrs.  J.  Russell  and  Skin ncr,contra,  [*26O 
1.  There  are  numerous  decisions  which  show 
that  other  papers,  Hbelous  as  well  as  not  Hbel- 
ous, published  after  as  well  as  before  the  ac- 
tion, may  be  given  in  evidence  to  show  the 
intention  of  the  defendant,  or  quo  animo  he 
spoke  the  words  or  published  the  libel  ; 
though  the  jury  must  give  damages  only  for 
the  libel  charged  in  the  plaintiff's  declaration. 
This  doctrine  was  laid  down  by  Lord  Kenyon, 
in  Mead  v.  Daubigny  (Peake's  N.  P.  Cases, 
125)  and  Lee  v.  Hi/son  (Ibid.,  166.  See,  also, 
Peake,  22,  75),  and  by  Lord  Ellenborough,  in 
Plunkett  v.  Cobbelt  (Selwyn's  N.  P.,  931)  and 
Rmtell  v.  Maquistev-  (1  Campb.  N.  P.,  49,  note). 
The  evidence  is  not  admitted  to  increase  the 
damages,  but  merely  to  prove  the  fact  of  pub- 
lication, or  the  intention  of  the  defendant. 

2.  To  decide  whether  the  judge  was  correct 
in  stating  to  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  the  court  must  determine  on 
what  is  the  true  construction  of  the  libel.  In 
the  case  of  Stiles  v.  Nokes  (1  East,  493)  it  was 
held  Hbelous  to  publish  a  highly  colored  ac- 
count of  judicial  proceedings,  interwoven  with 
the  party's  own  comments,  conclusions  and 
insinuations. 

If  the  innuendoes  are  not  pertinent  or  ma- 
terial, thev  may  be  rejected  as  surplusage. 
(9  East,  93.)  The  truth  or  falsehood  of  in- 
nuendoes is  matter  of  fact  for  the  considera- 
tion of  the  jury.  (3  Term  Rep..  428.) 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  grounds  taken  in  support  of  the  motion 
for  a  new  trial,  are,  1.  That  newspapers  pub- 
lished after  the  libel  were  admitted  in  evi- 
dence, and  without  being  proved  to  have  been 
published  by  the  defendant.  2.  For  the  mis- 
direction of  the  judge.  3.  Because  the  ver- 
dict was  against  evidence. 

The  papers  supposed  to  have  been  improper- 
ly admitted  in  evidence  were  two  newspapers, 
entitled  "The  Republican  Crisis,"  of  the  16th 
of  February  and  22d  July,  1808.  The  libel 
was  published  in  a  paper  of  that  title  of  the 
2d  of  February,  1808,  and  that  paper,  it  was 
admitted,  was  published  by  the  defendant, 
and  it  was  also  admitted  that  he  was  the  editor 
*and  publisher  of  that  paper  from  the  [*27O 
20th  of  January  to  the  1st  of  December,  1808. 
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It  was  proved  by  Reynolds,  a  printer,  that  on 
•comparing  the  p'apers  of  the  16th  of  February 
and  22d  of  July,  with  the  one  containing  the 
libel,  they  were  printed  at  the  same  press. 
This  evidence  proved  the  defendant  to  have 
been  the  printer  of  the  two  papers  objected  to,  in 
as  full  a  manner  as  was  necessary.  The  papers, 
"Albany  Balance  and  New  York  State  Jour- 
nal," of  the  3d  and  13th  June,  1809,  were  not 
objected  to,  as  the  case  states,  for  want  of 
proving  that  they  were  printed  by  the  defend- 
ant. 

The  question,  then,  is,  was  it  proper  to  give 
in  evidence  publications  made  after  the  libel  ? 
It  has  not  been  objected  that  they  were  libel- 
ous  ;  and  the  plaintiff's  counsel  put  their  right 
to  reading  them  on  the  ground  that  they  af- 
forded evidence  of  the  defendant's  malice  in 
the  original  publication.  The  Nisi  Prias  de- 
cisions on  this  point  are  somewhat  contradic- 
tory. All  of  them  agree  that  in  actions  for 
written  or  verbal  slander,  other  and  posterior 
publications  or  words,  not  actionable,  may  be 
given  in  evidence  to  show  malice.  In  RasteU 
v.  Maqui*tt,r  (1  Campb.  N.  P.,  48,  in  the  note) 
Lord  Ellenborough  said,  that  although  there 
had  been  formerly  such  a  distinction,  it  was 
not  founded  on  any  principle  ;  that  any  words, 
as  well  as  any  act  of  the  defendant,  may  be 
given  in  evidence  to  show  quo  anitno  he  spoke 
the.words  ;  but  that  the  judge  should  tell  the 
jury  to  give  damages  only  for  the  words  which 
were  the  subject  of  the  action. 

In  Mead  v.  Daubigai/  (Peake's  N.  P.,  126), 
and  Cook  v.  Field  (3  Esp.  N:  P.  Gas.,  33), 
Lord  Kenyon  refused  to  permit  words  action- 
able, spoken  afterwards,  to  be  given  in  evi- 
dence. But  in  Lee  v.  Hason  (Peake,  166;,  in 
an  action  for  a  libel,  the  same  judge  suffered 
•other  libelous  papers  to  be  given  in  evidence. 

Perhaps  this  is  not  the  occasion  to  lay  down 
any  rule  on  the  subject,  it  not  being  necessary 
to  this  case,  nor  do  the  court  mean  to  do  it. 
27  1*J  But  I  should  think  it  incorrect  to  *suf- 
fer  distinct  libelous  matter  to  be  given  in  evi- 
dence :  for  though  the  judge  might  instruct 
the  jury  not  to  give  damages  for  such  libels, 
jet  it  would  imperceptibly  influence  their 
judgments  as  to  the  damages,  and  thus  the 
defendant  might  be  twice  punished  for  the 
same  offense. 

On  the  point  of  misdirection,  the  judge's 
•charge  is  objected  to  in  three  respects  :  1.  In 
leaving  a  question  of  law  to  the  jury,  whether 
the  plaintiff  had  violated  his  duty  in  leaving 
Washington  and  soliciting  the  office  of  treas- 
urer. 2.  That  the  innuendoes  give  a  sense 
not  warranted  by  the  context  in  this,  that  the 
libel  did  not  amount  to  the  charge  that  the 
plaintiff  was  guilty  of  the  crime  of  receiving 
a  quantity  of  counterfeit  money,  with  intent 
to  pass  the  same,  knowing  it  to  be  counterfeit, 
and  that,  on  this  ground,  the  judge  ought  to 
have  charged  the  jury  to  find  tor  the  defend- 
ant. 3.  That  the  defendant's  publication  of 
the  plaintiff's  trial  was  substantially  true  ; 
that  its  object  was  to  animadvert  on  the  Legis- 
lature, and  therefore  it  ought  to  have  been 
submitted  to  the  jury  whether  there  was 
malice  in  the  defendant  towards  the  plaintiff, 
as  evidenced  by  the  libel. 

It  must  be  a  matter  of  fact  whether  the 
plaintiff's  leaving  Washington  and  coming  to 
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Albany,  for  the  office  of  treasurer  (if  he  did 
so),  was  or  was  not  a  violation  of  duty  ;  and 
this  would  depend  upon  the  circumstance 
whether  he  had  leave  of  Congress  to  absent 
himself  or  not.  Unexplained,  it  is  to  be  pre- 
sumed that  he  had  such  permission.  It  can- 
not be  pretended  that  a  member  of  Congress 
is  so  far  bound  to  yield  his  personal  attend- 
ance, that  absence,  with  leave  of  the  body  to 
which  he  belongs,  is  a  violation  of  duty. 
Congress  have  a  right  to  enforce  the  attend- 
ance of  members,  and  they  have  a  right  to 
dispense  with  such  attendance.  Congress  are 
the  judges,  and  no  man  is  obnoxious  to  the 
charge  of  abandoning  his  duty  there  who 
leaves  it  by  permission  ;  but  this  question  is 
at  rest  by  the  verdict  of  the  jury. 

An  innuendo,   as  has  been   often  decided, 

cannot  add  or  enlarge,  extend  or  change  the 

sense  of  the  previous  words  ;  and  the  matter 

to  which  it  alludes  must  always  appear  from 

*the  antecedent  parts  of  the  declara-  [*272 

tion  ;  but  when  the  new  matter  stated  in  an 

innuendo  is  not    necessary    to    support    the 

!  action,  it  may  be  rejected  as  surplusage.     (1 

j  Chitty,  383 ;  9  East,  93,  Rftberts  v.  Camden.) 

The  judge  admitted  the  defendant's  right  to 
publish  a  correct  account  of  the  plaintiff's 
trial,  but  limited  this  right  to  the  publication 
of  a  true  history  of  it ;  and  he  stated  that  the 
defendant  had  put  the  plaintiff's  acquittal 
solely  on  the  ground  that  Gibb  ;,  the  only  wit- 
ness, stood  in  the  light  of  an  accomplice,  when 
it  appeared  that  his  credit  was  otherwise 
materially  impeached,  and  that  on  this  ground 
the  plaintiff  was  entitled  to  recover. 

There  is  not  a  dictum  to  be  met  with  in  the 
books  that  a  man,  under  the  pretense  of  pub- 
lishing the  proceedings  of  a  court  of  justice, 
may  discolor  and  garble  the  proceedings  by 
liis  own  comments  and  constructions,  so  as  to 
effect  the  purpose  of  aspersing  the  characters 
of  those  concerned.  In  the  case  of  Stiles  v. 
Notes  (7  East,  493)  the  court  laid  down  the 
true  distinction ;  and  whilst  they  admitted 
that  a  fair  account  of  judicial  proceedings 
might  be  published  with  impunity,  they  held 
that  the  writer  could  not  introduce  his  own 
comments,  insinuating  the  commission  of  per- 
jury. It  is  impossible  to  read  the  libel  in  this 
case,  without  understanding  that  the  defend- 
ant meant  to  insinuate  that  the  plaintiff  had 
received  the  counterfeit  money  with  intent  to 
pass  it.  But  it  is  said  that  the  animadversion 
was  not  on  the  plaintiff,  but  on  the  Legisla- 
ture, for  appointing  the  plaintiff  treasurer 
without  investigation.  How  was  the  Legis- 
lature blamable  for  making  the  appointment, 
unless  the  indictment  and  trial  of  the  plaint- 
iff, as  published  by  the  defendant,  held  up  the 
plaintiff  as  probably  guilty,  notwithstanding 
his  trial  and  acquittal  ?  If  the  only  witness 
stated  himself  to  be  an  accomplice,  and  was 
otherwise  totally  discredited,  from  the  infamy 
of  his  character,  and  his  malice  towards  the 
plaintiff  (and  on  these;  grounds  the  plaintiff 
was  acquitted),  what  investigation  was  to  be 
made  ?  I  arn  |x-rfectly  satisfied  that  the  libel 
contains  a  highly  colored  account  *of  [*27JJ 
the  proceedings,  that  it  suppresses,  for  bad 
purposes,  material  farts,  and  that  it  conveys 
in-imiUions  of  the  plaintiff's  guilt,  unauthor- 
ized bv  the  trial  and  the  facts  which  trans- 
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pired  at  the  time,  of  the  trial ;  and  if  so,  the 
inference  of  malice  was  inevitable. 

These  remarks  have  anticipated  the  last 
point  raised,  that  (he  verdict  was  against  evi- 
dence. I  will  only  add  that  the  verdict  was, 
in  my  opinion,  perfectly  correct. 

Motion  denied. 

I,y>eJ— TT/iaf  i»— Publishing  legal  proceedings. 
Cited  in— 19  Johns.,  368 :  26  How.  Pr.,  432 :  17  Abb. 
Pr.,  227  ;  2  Barb-,  34;  3  Kob.,  290;  4  Sand.,  27 ;  3  Co. 
R.,  82 ;  8  Leg.  Obs.,  214. 

Evidence  of  suttsequent  publications— Admimtiltil- 
ity.  Criticized— 6  Hill,  521 ;  1  Doug.  (Mich.),  75. 

Cited  in— 8  Wend.,  609. 

Innuendit—Kjrtent  ami  office  of.  Cited  in— 6  Wend., 
414  ;  1  Denio,  360;  58  How.  Pr.,  475. 

Evidence— Admissibility  to  show  malice.  Cited  in 
-30  N.  Y.,  23. 


DOUGLAS  ET  AL.  v.  VALENTINE. 

Trespass — Quare  Clausum  Fregit — Defendant 
Pleads  Title — Possession  by  Defendant  Six 
Tears. 

In  an  action  of  trespass  quare  clausum  fregtt, 
brought  before  a  justice's  court,  the  defendant  in- 
terposed a  plea  of  title,  and  the  same  was  removed 
into  the  Court  of  Common  Pleas,  and  from  thence 
into  this  court ;  and  it  was  held  that  under  the  7th 
section  of  the  act  (31st  sess.,  ch.  204)  the  defendant, 
at  the  trial,  might  show  a  title  in  himself,  or  a  title 
in  a  third  person,  or  a  possession  out  of  the  plaint- 
iff;  and  where  the  defendant  in  such  action  proved 
that  he  was  and  had  been  in  possession  of  the  locus 
in  QUO  for  more  than  six  years,  and  the  plaintiff 
never  had  been  in  possession ;  this  was  held  suffi- 
cient evidence  to  entitle  the  defendant  to  a  verdict. 

Citations— Act.  31  sess.,  ch.  204,  sec.  7 ;  2  Cai.,  28. 

THIS  was  an  action  of  trespass  quare  clau- 
sum fregit,  for  breaking  and  entering  the 
close  of  the  plaintiffs,  the  18th  day  of  May, 
1809,  and  the  grass  there  growing  treading 
down,  depasturing,  plowing  and  consuming, 
and  also  for  beating,  bruising  and  injuring 
the  plaintiff's  cattle,  and  driving  and  turning 
them  out  of  the  same  close,  on  the  20th  May 
aforesaid.  The  suit  was  originally  com- 
menced in  a  justice's  court,  in  the  County  of 
Delaware,  and  the  defendant,  in  pursuance  of 
the  statute,  interposed  a  plea  of  title,  for  lot 
No.  2,  in  the  patent  of  Kortright,  being  the 
locus  in  quo,  upon  which  a  suit  was  com 
menced  in  the  Delaware  Court  of  Common 
Pleas,  and  after  issue  was  joined  upon  such 
plea,  the  same  was  removed  to  this  court,  by 
consent  of  parties,  without  prejudice,  or 
changing  the  rights  of  the  parties,  as  they 
stood  in  the  court  below. 

The  cause  was  tried  at  the  Delaware  Circuit, 
in  June,  1810,  before  Mr.  Justice  Thompson. 

The  defendant,  under  his  plea  of  title, 
proved  that  he  was  and  had  been  in  possession 
of  the  premises  for  upwards  of  six  years.  The 
plaintiffs  had  never  been  in  possession  further 
than  having  the  key  of  the  house  occupied 
274*]  *by  a  tenant  of  the  defendant,  who,  on 
leaving  the  premises,  in  March,  1806,  delivered 
the  key  to  the  plaintiffs. 

The  defendant  also  gave  in  evidence  a  lease, 
forever,  from  John  Kortright,  who  was  admit- 
ted to  be  the  owner  of  the  premises,  to  Alex- 
ander Sealy,  for  the  premises  in  question,  and 
an  assignment  from  Sealy  to  the  defendant. 

The  plaintiffs  then  gave  in  evidence  an  as- 
signment from  the  defendant  to  Lotty  Valen- 


tine,  dated  the  29th  November,  1809,  by 
which,  in  consideration  of  one  thousand  dol- 
lars, the  defendant  assigned  over  to  her  all  his 
right  and  title  to  the  premises  ;  on  condition, 
that  if  the  said  L.  V.  should  pay  a  certain 
note  given  by  her  to  the  defendant  for  $1,000, 
payable  on  the  1st  November,  1807,  then  the 
assignment  was  to  be  valid,  otherwise  to  be 
void.  The  plaintiffs  produced  an  assignment 
indorsed  on  the  same  instrument  by  Charles 
Me  Mullen,  and  Lotty,  his  wife,  formerly 
Lotty  Valentine,  to  the  plaintiffs,  dated  14th 
January,  1809.  But  this  assignment  being 
objected  to,  the  judge  decided  it  to  be  insuffi- 
cient, unless  the  plaintiffs  showed  that  the 
condition  of  the  original  assignment  had  been 
performed. 

The  •plaintiffs  then  produced  the  original 
note  of  Lotty  Valentine,  referred  to  in  the  con- 
dition of  the  defendant's  assignment,  with  the 
name  torn  from  it ;  and  proved  that  she  resid- 
I  ed  in  the  family  of  the  defendant,  on  the  prem- 
ises, until  her  marriage  with  Me  Mullen. 

This  evidence  was  objected  to  as  insufficient, 
but  the  judge  decided  that  it  was  sufficient, 
|  prima  facie,  to  show  a  performance  of  the  con- 
dition. The  defendant  objected  that  his  pos- 
session was  adverse  to  Me  Mullen,  and  that  the 
assignment  from  Me  Mullen  and  wife  to  the 
plaintiffs  was,  therefore,  inoperative ;  but  the 
judge  overruled  the  objection.  The  defuud- 
ant  then  proved  that  the  plaintiffs  were  his 
neighbors;  and  the  witnesses  believed  lhat 
they  knew  of  the  condition  of  the  assignment, 
when  they  took  the  assignment  from  Me  Mul- 
len and  wife. 

*Mc Mullen  had  never  been  in  pos-  [*275 
session  of  the  premises,  but  had  brought  an 
action  of  ejectment  against  Valentine,  to  re- 
cover the  possession,  which  has  been  pending 
about  two  years;  but  the  judge  considered 
this  evidence  as  insufficient  to  bring  home  to 
the  plaintiffs  a  knowledge  of  the  condition  of 
the  original  assignment. 

The  defendant  then  offered  to  prove  that  no 
part  of  the  note  for  $1,000  had  ever  been  paid; 
that  on  the  3d  March,  1808,  the  defendant  and 
Me  Mullen  agreed  that  the  latter  should  take 
up  the  note  for  $1,000,  and  give  his  own  note 
to  the  plaintiffs  for  $800,  payable  the  1st  May, 
1809,  which  was  then  supposed  to  be  the  value 
of  the  premises  ;  and  that  the  condition  of  the 
assignment  should  be  extended  to  the  $800, 
instead  of  the  note  for  $1,000  ;  that  the  latter 
note  was  accordingly  given  up,  and  Me  Mullen 
gave  his  own  note  for  $800,  which  the  defend- 
ant offered  to  produce,  and  show  to  be  wholly 
unpaid  ;  but  there  being  no  proof  that  the 
plaintiffs  knew  these  facts,  at  the  time  of  the 
assignment  to  them,  the  judge  rejected  the  ev- 
idence offered,  and  directed  the  jury  to  tind  a 
verdict  for  the  plaintiffs  for  six  cents  damages, 
and  the  jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge. 

Messrs.  SJierwood  and  Sudam,  for  the  defend- 
ant. The  plaintiffs  were  bound  to  show  a  pos- 
session in  themselves,  at  the  time  of  bringing 
the  action  ;  but  the  defendant  has  shown  a 
possession  in  another.  It  may,  perhaps,  be 
objected  that  the  defendant  cannot  set  up  a 
possession  out  of  the  plaintiffs  (2  Caines'  Rep., 
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28) ;  but  the  words  of  the  act  are  clear  and  ex- 
plicit :  "Provided,  nevertheless,  that  it  shall 
be  competent  to  such  defendant,  notwithstand- 
ing the  said  plea  of  title,  to  show  on  the  trial 
of  any  such  cause,  before  any  court  of  com- 
mon pleas,  that  the  plaintiff  had  not  possession 
of,  or  title  to,  the  premises,  at  the  time  such 
276*]  *supposed  trespass  was  committed." 
(31st  sess.,  ch.  204,  sec.  7;  2  R.  S.,  236.)  The 
case  of  Strong  v.  Smith  (2  Caines'  Rep.,  28) 
turned  on  a  point  of  pleading,  and  not  on  the 
construction  of  the  statute,  which  must  be 
conclusive. 

The  assignment  from  the  defendant  to  his 
daughter  was  conditional ;  and  whether  the 
condition  was  precedent  or  subsequent,  it  has 
failed.  If  it  was  a  precedent  condition,  no 
performance  was  shown  ;  if  a  subsequent  con- 
dition, a  performance  within  the  time  was 
not  proved  ;  so  that  the  estate  is  at  an  end. 
(Co.  Litt-,  216  b;  2  Bl.  Com.,  157  ;  Co.  Litt., 
2186;  Cruise's  Dig.,  tit.  18,  ch.  2,  sec.  24.) 
As  the  defendant  continued  in  possession,  no 
entry  or  claim  was  necessary  to  defeat  the  es- 
tate. The  party  was  bound  to  perform  the 
condition  literally.  No  subsequent  parol  as- 
sent or  silent  acquiescence  can  destroy  the  ef- 
fect of  an  express  condition  in  a  deed.  (1 
Johns.  Cas.,  126.) 

Again,  as  the  possession  of  the  defendant 
was  adverse,  the  conveyance  by  Me  Mullen 
and  wife  to  the  plaintiffs  was  inoperative  and 
void. 

Mr.  E.  Williams,  contra.  By  pleading  title, 
the  defendant  admits  the  trespass.  It  was  on 
this  ground  that  the  cause  was  removed  to  the 
Court  of  Common  Pleas.  If  the  trespass  is  ad- 
mitted, the  possession  of  the  plaintiffs  is  admit- 
ted ;  and  the  only  question  is  whether  the  de- 
fendant has  a  title.  The  fact  of  possession  is 
not  in  issue.  This  point  was  expressly  decided 
in  Strong  v.  Smith  But  the  plaintiffs  did  show 
a  possession.  They  proved  that  the  tenant, 
when  he  left  the  premises,  delivered  the  key 
of  the  house  to  them. 

Again,  the  conveyance  from  the  defendant 
was  operative.  The  condition  has  been  per- 
formed. The  payment  of  the  note  was  proved 
by  producing  it  in  court  cancelled.  The  only 
person  who  could  take  advantage  of  a  breach 
of  the  condition  has  accepted  the  payment  of 
the  note,  and  surrendered  it  to  be  cancelled. 
The  estate  then  became  absolute  in  the  grant- 
ee ;  and  there  could  be  n<J  adverse  possession 
in  the  defendant. 

277*]  *Per  Curiam.  As  this  cause  came 
from  a  justice's  court,  it  was  subject  to  the  reg- 
ulations contained  in  the  act  relative  to  jus- 
tice's courts.  (Laws,  31st  sess.',  ch.  204,  sec. 
7.)  That  act  provides  "that  it  shall  be  compe- 
tent to  the  defendant,  notwithstanding  his  plcu 
of  title,  to  show,  on  the  trial,  &c.,  that  the 
plaintiff  had  not  possession  of  or  title  to  the 
premises  at  the  time  such  supposed  trespass 
was  committed."  The  defendant,  then,  might 
have  shown  three  things,  either  of  which 
would  have  entitled  him  to  a  verdict;  viz., 
title  in  himself,  title  in  a  third  person,  or  pos- 
session out  of  the  plaintiffs.  The  case  of  Strong 
v.  ^n, HI,  (2  Caines'  Rep.,  28)  never  was  intend- 
ed to  lay  down  any  projmsition  contrary  to 
this,  nor  does  it  appear  to.  The  decision  in 
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that  case  was  that  the  plea  of  the  general  issue 
should  be  struck  out,  because  the  fact  of  the 
entry  upon  the  close  in  question,  and  of  tread- 
ing down  the  grass,  or  taking  and  carrying 
away  the  timber,  &c.,  was  admitted  by  the 
plea  interposed  before  the  justice,  and  brought 
into  the  court  above.  It  is  there  said  that  the  de- 
fendant may  show  title  in  himself  or  a  stranger, 
The  case  does  not  happen  to  say  that  he  may 
also  contravene  the  possession  of  the  plaintiff, 
nor  does  he  deny  it.  The  substance  of  that 
decision  was  that  the  plaintiff  was  not  to  be 
called  upon  to  prove  the  trespass  or  actual 
commission  of  the  fact ;  and  that  the  plea  of 
title  was  prima  facie  evidence  of  possession, 
and  sufficient  to  throw  it  upon  the  defendant 
to  prove  the  contrary. 

In  this  case  the  defendant  proved  that  he 
was  in  possession  of  the  premises,  and  had 
been  so  for  upwards  of  six  years,  and  that  the 
plaintiffs  never  had  any  possession,  except 
that  a  tenant  of  the  defendant  delivered  them 
a  key  of  the  house  in  March,  1809.  This  act 
of  the  tenant  did  not,  and  could  not,  in  the 
least,  prejudice  the  possession  of  the  defend- 
ant ;  and,  indeed,  everv  attornment  of  a  tenant 
to  a  stranger  is  void.  This  proof  was  declared 
upon  the  trial  not  to  be  sufficient  for  the  defense. 
*But  as  it  appears  to  be  a  right  allowed  [*278 
to  every  such  defendant,  by  the  act,  to  show 
that  the  plaintiff  had  not  possession,  the  de- 
fendant showed  enough  to  entitle  him  to  a 
verdict.  Though  the  parties  afterwards  went 
into  testimony  on  the  question  of  title,  there 
was  nothing  shown  to  contradict,  but  the  evi- 
dence went  to  confirm  the  fact,  that  the  plaint- 
iffs never  had  possession,  for  they  purchased 
of  one  Me  Mullen,  who  had  never  been  in  pos- 
session, but  had  brought  an  ejectment  against 
the  defendant,  and  which  had  then  been  pend- 
ing then  about  two  years. 

On  this  ground,  then,  and  without  reference 
to  the  title,  the  verdict  ought  to  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide 
the  event. 

yew  trial  granted. 

Not  followed  -2  Keyes.  505. 

Cited  in— 9  Cow.,  670 ;  11  Wend.,  644  ;  16  Wend., 
671. 


COLLINS,  Widow,  &c. 
TORREY. 

Doirer — Mortgaged  Land* —  Widoir'x  Dower  in — 
Tenant  Deriring  Title  from  Husband — Cannot 
deny  Se-ixin  of —  Mortgage  Menjed  in  Mort- 
gagee's Title  by  Purchase. 

The  estate  of  the  iiiortwuror  is  the  reid  estate  at 
law,  anil  the  widow  of  the  mortKUKor  may  recover 
her  flower  out  of  the  land  morttftwd  :  anil  the  ten- 
ant deriving  title,  by  me*ne  conveyance,  from  the 
husband  of  the  demandant,  cannot  deny  the  seisin 
of  the  husband,  nor  can  he  set  up  the  inortgiwc  as 
a  siitwintinK  title;  then-  having  been  no  foreclosure 
or  entry  by  the  mortgagee.  A  purchase  of  the 
inortwijre  from  the  inortKawc  is.  in  effect,  a  dis- 
charge of  the  mortKUtfc,  in  favor  of  the  title  under 
the  mortgagor. 

Citations-*  Johns.,  2BO ;  1  Bl.  Hep..  160;  1  Bro., 
Xai :  8  Johns.,  JW6. 

None.— Aforf 0d«vl  exlatc  Title—  \\'innw'»  right  nf 
ttinrer.  See  Hitchcock  v.  Harrington,  6  Johns,  2flu, 
and  /!"'• . 
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THIS  was  an  action  of  dower,  unde  nihil 
hubet.  Plea,  non  seisin.  At  the  trial,  the 
marriage  of  the  demandant  with  her  late  hus- 
bund,  and  his  death  in  October,  1805,  were 
admitted.  It  was  proved  that  the  demandant's 
husband,  during  the  coverture,  was  seized, 
under  Thomas  Merrick,  of  200  acres  of  land, 
and  occupied  the  same  as  his  own,  in  1775, 
1776  and  1777;  and  that  the  defendant  now 
owns  and  possesses  40  acres,  part  01  the  same 
land.  The  plaintiff  also  produced  a  deed 
from  Thomas  Merrick  to  her  late  husband, 
dated  May  9th,  1775,  for  the  200  acres  of  land 
in  fee.  Her  husband,  afterwards,  conveyed 
279*]  the  same  to  Paul  Parsons,  *who  con- 
veyed the  same  to  Stephen  Winston,  who  con- 
veyed the  premises  to  the  defendant,  with 
warranty. 

The  defendant  produced  a  mortgage  of  the 
premises,  executed  by  Merrick,  the  18th  June, 
1772,  to  Gilbert  Fonda,  for  securing  the  pay- 
ment of  £161  4s.  on  the  18th  June,  1777, 
with  interest,  which  mortgage  was  duly  as- 
signed by  the  executors  of  Fonda,  on  the  14th 
May,  1801,  for  the  consideration  of  £200,  to 
Ann  Winston,  who  is  the  widow  and  adminis- 
tratrix of  Stephen  Winston.  There  was  an  in- 
dorsement on  the  bond  of  interest  paid  the  9th 
March,  1784. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  ;  and  the  point 
raised  was,  whether  the  mortgage  from  Mer- 
rick to  Fonda  operated  to  destroy  the  claim  of 
dower  in  the  premises. 

This  cause  was  argued  at  the  last  August 
Term,  prior  to  the  decision  in  the  case  of 
Hitchcock  v.  Harrington  (6  Johns.  Rep.,  290). 

Mr.  Huntington,  for  the  demandant.  The 
only  question  is,  whether  there  was  such  a 
seisin  of  the  demandant's  husband  as  will  en- 
title her  to  dower.  In  Bancroft  v.  White  (1 
Caines,  186  ;  2  Bac.  Abr.,  371  ;  Dower,  C)  it 
was  held  to  be  sufficient  to  entitle  the  demand- 
ant to  dower  to  show  that  her  husband  was 
in  possession  of  the  land,  and  used  it  as  his 
own ;  and  that  the  tenant,  claiming  by  a  de- 
rivative title  from  the  husband  of  the  demand- 
ant, was  estopped  to  deny  the  seisin  of  the 
husband. 

Again,  there  was  not  sufficient  proof  of  the 
existence  of  the  mortgage,  and  there  was  no 
proof  of  the  execution  of  the  bond.  A  bond, 
after  20  years,  will  be  presumed  to  have  been 
paid,  unless  there  is  some  indorsement  or 
proof  of  payment  of  interest  within  that  time 
(1  Bl.  Rep.,  532);  and  Lord  Mansfield,  in  the 
case  of  Tlie  Mayor  of  Hull  v.  Horner  (Cowp., 
109;  1  Term  Rep.,  270;  1  Burr.,  434),  held 
that  a  jury  might  presume  a  bond  to  have  been 
discharged  where  no  interest  appeared  to  have 
been  paid  for  16  years.  In  the  present  case 
there  was  no  indorsement  within  20  years. 
The  bond  is  the  principal,  and  the  mortgage 
28O*]  the  accessory.  *If  the  bond  is  satis- 
tied,  the  mortgage  is  extinguished.  To  render 
it  available,  it  ought  to  have  been  shown  that 
possession  accompanied  the  mortgage. 

The  tenant  cannot  avail  himself  of  the  as- 
signment of  the  mortgage.  Ann  Winston 
would  not  be  permitted  to  set  up  this  assign- 
ment ;  neither  can  the  defendant.  (4  Johns. 
Rep.,  212.)  The  executors  of  Fonda  had  no 
power  to  make  the  assignment,  which  must  be 
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considered  as  void.  Where  an  outstanding 
title  is  set  up,  it  must  be  shown  to  be  an  exist- 
ing and  operative  title.  (3  Johns.  Rep.,  386  • 
4  Johns.  Rep.,  211.) 

But  admitting  the  mortgage  to  be  in  force, 
the  demandant,  as  wife  of  the  mortgagor,  is 
entitled  to  her  dower.  A  mortgage  m~fee  is 
considered .  as  a  mere  pledge  or  security,  and 
as  personal  estate.  The  mortgagor  is  regarded 
as  the  real  owner,  and  the  estate  passes  to  his 
heir.  (Cruise's  Dig.,  tit.  15,  ch.  1,  sec.  13.) 
Lord  Mansfield  said  It  was  an  affront  to  com- 
mon sense  to  say  that  the  mortgagor  was  not 
the  real  owner  of  the  land.  (Doug.,  632.) 
This  doctrine  is  most  fully  recognized  by  the 
Chief  Justice  in  the  case  of  Watery  v.  Stewart 
(1  Caines'  Cas.  in  Error.  66,  67.  See,  also,  4 
Johns.  Rep.,  41),  in  the  Court  of  Errors. 
The  husband  of  the  demandant  must,  there- 
fore, be  considered  as  seized  so  as  to  entitle 
his  wife  to  dower. 

Mr.  Henry,  contra.  The  question  is,  whether 
the  husband  of  the  demandant  was  seized  of 
the  land,  not  whether  the  tenant  has  a  good 
title.  If  we  cau  show  a  good  and  subsisting 
title  out  of  the  husband,  it  is  sufficient.  The 
defendant  is  not  estopped  from  proving  the 
existence  of  the  mortgage.  We  do  not  deny 
the  right  altogether,  but  merely  allege  that  it 
was  qualified.  After  the  expiration  of  a  lease, 
the  lessee  is  not  estopped  to  say  that  the  les- 
sor had  no  title.  (4  Term.  Rep.,  682 ;  1  Term. 
Rep.,  701.) 

The  doctrine  of  estoppels  is  not  to  be  favor- 
ed. Where  there  is  an  estoppel  against  an 
estoppel,  the  matter  is  at  large.  (1  Roll.,  874, 
1.  50;  Comyn's  Dig.  Estop.,  E.  9.)  The  de- 
mandant claims  under  a  title  derived  from  the 
mortgagor  ;  she  is,  therefore,  estopped  to  gain- 
say the  mortgage.  (See  Comyn's  Estop.,  D, 
C,  E,  7;1  1  Roll.  Abr.,  868,  1.  47;  Co.  Litt., 
352  b.) 

*A  payment  of  interest  was  indorsed  [*28 1 
on  the  bond  in  March,  1784.  The  time  is  to 
be  computed  from  the  day  the  bond  was  made 
payable,  which  was  in  June,  1777.  When  the 
assignment  was  made,  in  1791,  17  years  had 
not  elapsed,  and  it  was  treated  as  an  existing 
and  valid  bond  and  mortgage.  The  adminis- 
tratrix (Winston)  purchased  a  subsisting  title  ; 
but  she  was  not  bound  to  exert  it  against  the 
tenant  to  whom  the  intestate  had  conveyed 
with  warranty.  Why  should  she  purchase 
the  mortgage  if  it  ha"d  been  satisfied? 

After  forfeiture  the  estate  of  the  mortgagee 
becomes  absolute  at  law.  The  fee  is  in  him. 
He  may  maintain  ejectment  and  recover  the 
possession.  He  must,  therefore,  have  the  fee 
or  a  term.  He  has  a  legal  and  subsisting  title 
until  the  debt  is  paid.  Why  may  he  not 
maintain  a  writ  of  right  on  such  legal  seisin  ? 
The  fee  must  be  either  in  the  mortgagor  or 
mortgagee  ;  it  cannot  be  in  both.  If,  as  I  con- 
tend, the  estate  is  in  the  mortgagee,  after  for- 
feiture, the  wife  of  a  mortgagor  cannot  claim 
dower  on  the  seisin  of  her  husband.  A  court 
of  equity,  which  is  disposed  to  favor  widows, 
will  not  give  dower  of  an  equity  of  redemp- 
tion. (Bro.  C.  C.,  326.) 

Mr.  II.  Bleetker,  in  reply,  observed  that  the 
case  of  Bancroft  v.  White  was  in  point,  and 
decisive.  It  has  been  decided  in  England,  it 
is  true,  that  a  widow  could  not  be  endowed  of 
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an  equity  of  redemption  ;  but  the  case  of 
Dixon  v.  Savitte  (2  P.  Wms.,  72)  was  in  1783. 
It  was  decided,  however,  by  Sir  Joseph  Jekyl, 
in  1732,  in  the  case  of  Banks  v.  Button,  that 
the  widow  of  a  mortgagor  in  fee,  having  the 
equity  of  redemption,  should  be  allowed  her 
dower.  He  considered  the  wife's  right  to 
dower  not  only  a  legal  but  a  moral  right,  and 
the  real  estate  of  her  husband  as  a  plank  to 
lay  hold  of,  to  prevent  her  sinking  under  her 
distress.  All  the  other  cases  in  which  the 
widow  was  denied  her  dower  were  those  of 
trust  estates.  A  husband  may  be  tenant  by 
the  courtesy  to  the  estate  of  a  mortgagor  ;  but 
282*]  a  tenant  in  dower,  for  *the  reasons 
given  by  Sir  Joseph  Jekyl,  is  entitled  to  great- 
er favor. 

Our  courts  have  decided  that  the  mortgagor 
is  the  legal  owner  of  the  estate.  It  would  be 
strange  lo  say  that  the  mortgagor  should  be 
considered  as  seized  to  every  other  purpose 
but  that  of  entitling  his  wife  to  her  dower. 

Per  Curiam.  This  case  comes  within  one  of 
the  principles  declared  in  the  case  of  Hitchcock 
et  ux.  v.  Harrington  (6  Johns.  Rep. ,  290).  The 
tenant  derives  his  title  from,  and  holds  under, 
the  title  of  the  husband  of  the  demandant,  as 
it  existed  during  the  coverture,  and  he,  there- 
fore, is  not  permitted  to  deny  the  seisin  of  the 
husband.  He  shows  no  title  under  the  mort- 
and  he  cannot,  therefore,  set  it  up  to 


defeat  the  widow's  dower.  A  mortgage,  be- 
fore foreclosure  or  entry,  is  not  now  regarded 
as  a  legal  title  which  a  stranger  can  set  up.  It 
can  only  be  used  by  the  mortgagee  and  his 
representatives.  This  does,  in  effect,  enable 
the  wife  to  be  endowed  of  an  equity  of  re- 
demption ;  and,  under  the  above  limitations, 
it  is  just  and  consistent  with  principle  that  she 
should  be  endowed  of  it.  Why  should  the 
mortgagor's  interest  (when  the  claim  under 
the  mortgage  is  not  interposed)  be  deemed  a 
legal  estate,  and  yet  the  widow  be  excluded 
from  her  dower  ?  Lord  Mansfield,  in  Burgess 
v.  Wfteate(l  Bl.  Rep.,  160),  said  that  it  was 
not  on  law  and  reason,  but  on  practice,  that 
the  wife  was  denied  dower,  in  such  a  case,  and 
that  a  wrong  determination  had  too  long  mis- 
led to  be  altered  and  set  right.  It  was  not, 
however,  until  the  case  of  Dixon  v.  8<irille,  in 
1788  (1  Bro.,  326).  that  this  point  appears  to 
have  been  put  beyond  controversy  in  England. 
We  have,  in  this  State,  gone  greater  lengths  j 
than  the  precedents  in  the  English  books  I 
towards  a  recognition  of  the  mortgagor's  estate  i 
at  law.  It  is  here  the  subject  of  sale  on  exe- 
cution, as  real  estate  ;  and  on  the  other  hand, 
the  interest  of  the  mortgagee,  before  entry  or 
foreclosure,  is  not  the  subject  of  such  sale.  We  j 
283*]  cannot  *now,  with  any  justice  or  con- 
sistency, say  that  the  interest  of  the  mortgagor  j 
is  the  real  estate  at  law,  and  yet  that  it  is  not 
such  estate,  when  the  mortgagor's  widow 
comes  to  ask  her  dower  of  the  heir  or  grantee 
of  her  husband.  The  plain  and  necessary  rule  j 
is,  to  allow  her  the  dower,  which  she  must 
take,  as  the  heir  or  purchaser  takes  the  estate.  < 
subject  to  the  mortgage. 

But  in  this  case,  there  is  another  reason  why 
the  mortgage  cannot  be  set  up  to  destroy  tin*  ; 
alleged  seisin  of  the  husband.  The  mortgage' , 
is  not  a  subsisting  title,  for  the  mortgagee  j 
never  entered,  and  there  has  been  no  forcclos-  1 
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ure,  nor  has  interest  been  paid  within  20  years. 
(3  Johns.  Rep.,  386.)  The  purchase  of  the 
mortgage  by  the  administrator  of  Winston 
from  the  executors  of  the  mortgagee,  was,  in 
effect,  a  discharge  of  the  mortgage,  in  favor  of 
the  title  under  the  mortgagor.  The  mortgage 
is,  therefore,  to  be  considered  as  satisfied  and 
extinguished,  and  the  title  of  the  tenant  relates 
back,  and  is  founded  on  the  seisin  of  the  hus- 
band. In  no  point  of  view  can  the  mortgage 
now  affect  the  demandant's  claim. 

Judgment  ought,  therefore,  to  be  rendered  for 
the  demandant. 

Widows  dower  rights  extend  to  equities  of  redemp- 
tion. Cited  in— 15  Johns.,  321 ;  6  Cow,,  317  :"12  Wend., 
67:  H  Wend.,  235;  19  Wend.,  168;  2  Hill,  308 ;  5 
Johns.  Ch.,  455;  5  Paige,  452;  10  Paige,  58;  20  N.  Y., 
416 ;  12  Barb.,  543 ;  10  Abb.  Pr.,  155 ;  2  Bos.,  529. 

Grantee  from  husband  estopped  from  denying  his 
seisin  in  action  ny  widow  for  dmrer.  Cited  in— 17 
Wend.,  166 ;  2  Hill,  308 ;  1  N.  Y.,  246,  259 ;  4  Barb..  185; 
8  Barb..  406,  621. 

Stranger  cannot  set  up  mortgage  to  defeat  legal 
title.  Cited  in— 10  Johns.,  387  ;  1  Cow..  478;  20  Wend., 
265. 

When  mortgage  presumed  satisfied  from  lapse  of 
time.  Cited  in— 12  Johns..  245 ;  5  Cow.,  130 ;  5  Johns. 
Ch.,  553 ;  4  Paige,  597 ;  48  N.  Y.,  271 ;  46  Barb.,  461;  39 
Mich.,  733. 

Respective  interests  of  mortgagor  and  mortgagee  in 
lands.  Cited  in— 4  Cow.,  78;  54  N.  Y.,  618;  9  How. 
Pr.,  571 ;  46  Mo..  287 ;  13  Mich..  394. 

Extinguishment  of  debt  extinguished  mortgayt. 
Cited  in— 21  N.  Y.,  364 ;  42  How.  Pr.,  36 ;  11  AbbVN. 
S.,  151 ;  33  Super..  76 ;  3  Mason,  531. 


WATERMAN  t.  HASKIN. 

Pleading — Plea  of  Statute  of  Usury — Replication 
without  a  Traverse. 

To  a  plea  of  the  statute  of  usury,  the  plaintiff  may 
reply  directly,  that  it  was  not  corruptly  agreed  in 
manner  and  form,  &c.,  without  a  traverse,  and  con- 
clude to  the  country. 

Citations— 2  Rich.,  C.  B.,  22;  Morgan's  Prec.,  174  ; 
2  Str..  871 ;  1  Burr.,  320. 

THIS   was  an  action   of    assumpsit.  t     The 
plaintiff  declared   on   a   promissory  note 
made  by  the  defendant,  the  1st  October"  1809, 
for  the  sum  of  $2,483.20,  payable  60  days  after 
date. 

The  defendant  pleaded,  1.  Non  asmmpsit. 
2.  Usury,  stating  the  act  ;  and  averred  that  at 
the  date  of  the  note,  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $2,410.88; 
and  it  was  then  corruptly  *agreed  be-  [*284- 
tween  the  plaintiff  and  defendant  that  the  de- 
fendant should  pay  to  the  plaintiff  $72.32  for 
interest,  for  forbearance  of  the  $2,410.88,  for 
sixty  days  from  the  1st  October,  and  that,  to 
secure  the  payment  of  the  $2,410.88.  and  the 
$72.32,  the  defendant  should  give  his  note,  &c., 
and  that,  in  pursuance  of  such  corrupt  agree- 
ment, the  defendant  gave  the  note  aforesaid, 
which  the  plaintiff  accepted  :  and  that  the  sum 
of  $72.32  exceeds  the  lawful  interest,  whereby 
the  said  note  is  void,  &<•. 

The  plaintiff  replied  that  it  was  not  corrupt- 
ly, and  contrary  to  I  lie  intent  of  the  act  afore- 
said, agreed  by  and  bet  ween  the  plaintiff  and 
defendant,  in  manner  and  form  as  the  defend 
ant  in  his  plea  alleged,  and  this  he  prays  may 
be  inquired,  &c. 

To  this  replication  there  was  a  special  de- 
murrer, 1.  Because  the  replication  doth  not 
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traverse  the  most  material  fact  in  the  plea,  but 
takes  issue  on  an  immaterial  fact.  2.  Because 
the  replication  traverses  a  fact  which,  of  itself 
alone,  is  immaterial,  &c. 

Joinder  in  demurrer. 

Mr.  Cfiamplin,  in  support  of  the  demurrer, 
cited  2  Chitty  on  Pleadings,  616  ;  1  Lilly's 
Entries,  183;  Rich.  K.  B.  Prac.,  148. 

Mr.  Johnson,  contra,  cited  Lilly's  Entries, 
184 ;  2  Rich.  K.  B.  Prac.,  21,  22  ;  3  Morgan's 
Vade  Mecum.  174;  2  Str..  871. 

Per  Ouriam.  The  replication  is  in  conform- 
ity with  several  precedents  in  books  of  some 
authority.  (See  2  Rich.  C.  B.,  22,  and  Mor- 
gan's Precedents,  174.)  It  is  also  agreeable  to 
the  doctrine  in  adjudged  cases.  In  Baynham 
v.  Matthews  (2  Str.,  871)  the  court  say  that 
the  common  form  of  replying  to  a  plea  of  the 
285*]  statute  *of  usury  is  non  coii'upte  aggrea- 
tumfuit,  mr>do  et  forma~\v\thout  a  traverse,  and 
with  a  conclusion  to  the  country.  This  is 
precisely  the  replication  in  the  present  case, 
and  in  Fen  v.  Alston,  cited  by  Mr.  Justice 
Denison,  in  1  Burr.,  320,  it  was  held  that  the 
plaintiff  had  liberty  either  to  reply  that  the 
bond  was  given  upon  another  account,  and  to 
traverse  the  corrupt  agreement,  with  an  absque 
hoc,  or  to  deny  the  corrupt  agreement  directly, 
and  conclude  to  the  country. 

The  replication,  therefore,  being  good,  there 
must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


TJLLOTSON  t.  PRESTON. 

License  to  cut  Timber  —  Wliai  constitutes  —  Revo- 
cation —  Trespass. 

Where  A,  the  owner  of  land,  wrote  a  letter  dated 
the  27th  of  March,  1804,  to  B,  saying,  "  I  will  consent 
to  your  taking  my  timber  upon  the  terms  proposed 
in  your  letter,  but  restricting  you  to  that  which  has 
been  injured  by  fire,  in  the  first  place,  and  prefer- 
ring thiat  you  should  begin  between  Baxter's  lot 
and  the*  creek,"  &c.  ;  and  on  the  31st  of  March,  1806, 
he  executed  a  power  of  attorney  to  C,  with  authori- 
ty to  revoke  the  permission  given  to  B,  and  which, 
on  the  6th  July,  1806,  was  shown  to  B,  who  was  for- 
bidden to  cut  anv  more  timber.  It  was  held  that 
the  letter  from  A  to  B  amounted  to  a  mere  license 
to  cut  timber,  which  was  revocable  ;  and  that  B  was 
liable  in  an  action  of  trespass  for  all  the  timber  cut 
by  him  after  the  notice  of  revocation  ;  ftnd  that  if 
the  letter  was  founded  on  any  propositions  of  the 
defendant,  so  as  to  make  a  contract,  so  as  to  justify 
the  trespass,  it  was  incumbent  on  the  defendant  to 
show  such  propositions. 


was  an  action  of  trespass  quare  clavs- 
J.  umfregit,  for  entering  the  plaintiff's  close 
in  Hancock,  in  the  County  of  Delaware,  and 
cutting  and  carrying  away  timber.  The  cause 
was  tried  at  the  Delaware  Circuit,  the  12th  of 
June,  1810,  before  Mr.  Justice  Thompson. 

At  the  trial,  the  plaintiff  proved  property 
and  possession  of  the  land,  and  that  divers 
persons,  under  and  by  command  of  the  defend- 
ant, entered,  and  cut  and  carried  away  timber, 
in  the  years  1805,  1806,  and  1807. 

The  defendant  gave  in  evidence  a  letter 
from  the  plaintiff  to  the  defendant,  dated  27th 
March,  1804,  in  which  the  plaintiff  says,  "  I 
will  consent  to  your  taking  my  timber  upon 
286*]  the  terms  proposed  in  yours,&c.  ,but  Re- 
stricting you  to  that  which  has  been  injured 
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by  fire,  in  the  first  place  ;  and  preferring  that 
you  should  begin  between  Baxter's  lot  and  the 
creek,  and  put  this  thing  under  the  superin- 
tendence of  a  person  in  whom  you  can  confide, 
&c.,  otherwise  I  may  not  know  the  exact 
quantity  taken  off  for  market,  for  our  joint 
concern."  The  defendant  then  proved  that 
the  timber  cut  was  injured  by  fire,  and  was 
situated  between  Baxter's  lot  and  the  creek. 

The  plaintiff  then  offered  in  evidence  a 
power  of  attorney  from  him  to  Ebenezer  Foot, 
dated  the  31st  of  March,  1806,  and  which  con- 
tained authority  to  revoke  the  power  given  by 
the  plaintiff  to  the  defendant,  and  with  power 
of  substitution.  A  power  of  substitution  was 
executed  by  Foot  to  Jonas  Lakin, 'the  6th 
April,  1806  ;  and  the  plaintiff  proved  by  La- 
kin  that,  on  the  6th  July,  1806,  he  showed  the 
defendant  the  power  of  substitution,  and  a 
letter  from  Foot,  and  forbade  the  defendant  to 
enter  the  lot,  and  that  he  must  cease  to  act. 
The  defendant  said  he  should  not,  and  did  not 
know  Foot  or  Lakin.  The  plaintiff  then  pro- 
duced a  letter  to  him  from  the  defendant, 
dated  the  5th  of  July,  1806,  in  which  he  ac- 
knowledged that  Lakin  had  showed  him  a 
copy  of  the  power  of  attorney  to  Foot,  and  the 
substitution  to  Lakin,  &c.  The  plaintiff  also 
proved  that  in  1807  timber  was  cut,  under  the 
direction  .of  the  defendant. 

The  defendant  produced  in  evidence  an 
agreement  in  writing,  dated  the  1st  of  March, 
1806,  and  signed  by  him  and  F.  <fc  J.  Wheeler. 
The  defendant  stated  himself  to  act  as  agent 
for  the  plaintiff,  and  allowed  them  to  cut  and 
carry  off  the  injured  timber,  &c. 

The  plaintiff  abandoned  any  claim  for  dam- 
ages, except  for  one  raft  cut  by  F.  &  J. 
Wheeler,  in  1807,  and  notice  of  the  revocation. 
The  judge  thought  that  the  contract  in  the 
plaintiff's  letter  was  irrevocable,  but  advised  a 
verdict,  subject  to  the  opinion  of  the  court.  A 
verdict  *was  accordingly  taken  for  the[*287 
plaintiff  for  $45  damages. 

Mr.  Sudam,  for  the  plaintiff.  1.  The  letter 
from  the  plaintiff  to  the  defendant  was  a  mere 
license  or  authority  to  enter  on  the  land  for  a 
certain  purpose.  It  was  to  be  exercised  for 
the  benefit  of  both  parties.  It  will  be  said  that 
the  defendant  had  an  interest  in  the  land, 
which  could  not  be  devested.  But  admitting 
it  to  be  a  contract,  it  is  void  under  the  llth 
section  of  the  Act  for  the  Prevention  of  Frauds. 
The  letter  of  the  plaintiff  is  not  a  sufficient 
memorandum  within  the  statute.  It  does  not 
contain  any  of  the  terms  of  an  agreement  of 
sale.  (2  Bos.  &  Pull.,  238.)  It  is  void  for  un- 
certainty. It  is  such  an  agreement  as  could 
never  be  enforced.  (Prec.  in  Ch.,  560;  1  Atk., 
12  ;  6  Bro.  P.  C.,  45  ;  1  Str.,  426 ;  1  P.  Wms., 
618.) 

The  sale  of  growing  timber  is  an  interest  in 
land  within  the  4th  section  of  the  statute  of  29 
Car.  II.,  ch.  3,  corresponding  with  the  llth 
section  of  our  act.  (6  East.,  502;  24th  sess., 
ch.  44.)  But  the  language  of  the  parties  clearly 
shows  that  the  defendant  was  a  mere  agent, 
and  was  to  execute  a  trust  for  the  benefit  of 
the  plaintiff.  His  power  was  revocable. 

Mr.  Van  Vechten,  Attorney-General,  and 
Mr.  Sherwood,  contra.  The  letter  of  the 
plaintiff  to  the  defendant  was  an  agreement, 
and,  as  such,  irrevocable.  If  it  was  defective 
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in  any  respect,  it  might  be  supplied  by  other 
proof  at  the  trial.  Admitting,  however,  that 
it  was  a  power,  yet  it  was  a  power  coupled 
with  an  interest,  and  could  not  be  revoked. 
The  defendant  had  acted  under  this  power, 
and  had  entered  into  a  contract  with  the 
Wheelers,  by  virtue  of  that  authority  ;  and  it 
cannot  be  revoked  to  the  prejudice  of  this  con- 
tract. The  defendant  was  to  sell  the  timber 
for  the  joint  benefit  of  the  plaintiff  and  him- 
self. As  the  extent  of  the  interest  of  each 
party  does  not  appear,  it  must  be  presumed  to 
be  equal  ;  and  that  the  profits  arising  from  the 
288*]  sale  of  the  timber  were  to  be  *equally 
divided  between  them.  The  power  was  to 
continue  until  the  timber,  which  was  the  sub- 
ject matter,  was  sold  and  converted  into 
money. 

The  defendant  does  not  attempt  to  enforce  a 
contract  against  the  plaintiff.  He  merely 
offers  it  as  a  defense  against  the  charge  of  be- 
ing a  trespasser.  He  is  not  bound,  therefore, 
to  show  the  precise  terms  of  the  contract.  If 
the  nlaintiff  has  any  other  paper  or  evidence  to 
show  that  the  defendant  was  a  trespasser, 
he  ought  to  produce  it.  The  defendant  has 
shown  enough,  prima  facie,  to  support  his 
defense. 

Again  it  is  admitted  that  the  timber  sold  prior 
to  1807  was  within  the  authority  given  to  the 
defendant  ;  but  the  timber  taken  in  1807  was 
under  the  contract  in  1806,  which  was  made 
in  execution  of  the  power.  The  revocation 
could  pot  extend  to  contracts  previously  made 
under  the  power. 

Again,  there  was  not  legal  notice  to  the  de- 
fendant of  the  revocation.  The  power  given 
to  Foot  was  not,  of  itself,  a  revocation  of  the 
power  to  the  defendant.  The  revocation 
ought  to  have  been  communicated  to  the  de- 
fendant in  a  more  authentic  manner. 

If  the  letter  contains  the  terms  of  the  agree- 
ment, or  refers  to  another  paper  which 
contains  the  terms,  it  is  sufficient.  Lord 
Thurlow,  in  the  case  of  Tawney  v.  Croirther 
(1  Bro.  C.  C.,  319),  was  of  opinion  that  if  a 
letter  refers  so  clearly  to  an  agreement  as  to 
show  what  was  meant  by  the  parties,  where 
the  existence  of  the  paper  is  proved  by  parol, 
it  will  take  the  case  out  of  the  statute. 

Mr.  E.  WiMitims,  in  reply.  The  case  of 
Croitby  v.  Wadxworth  (6  East, '602  :  1  Comyn  on 
Contracts,  79)  shows  that  a  sale  of  growing 
timber  is  within  the  statute  of  frauds,  it  being 
an  interest  in  or  concerning  the  land.  If  the 
defendant  relies  on  a  contract  as  a  justifica- 
tion, it  is  incumbent  on  him  to  produce  such 
contract  ;  and  if  there  was  another  letter  or 
paper  in  the  possession  of  the  plaintiff,  which 
i£89*]  was  material  to  show  *a  complete  and 
valid  contract,  he  ought  to  have  given  notice 
to  the  plaintiff  to  produce  it  at  the  trial,  or 
have  filed  a  bill  of  discovery  against  him.  If 
the  contract,  as  proved  at  the  trial,  is  essen- 
tially defective,  and  is  so  vague  and  uncertain 
that"  it  could  not  be  enforced,  it  cannot  con- 
stitute a  valid  defense  in  this  action.  It  can- 
not be  good  for  one  purpose,  and  bad  for  an- 
other, 

This  was,  in  truth,  a  mere  agency  on  the 
part  of  the  defendant,  who  was  to  dispose  of 
the  timber  which  had  fallen,  or  been  injured 
by  fire.  In  regard  to  him  the  power  was  al- 
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ways  executory  and  revocable.  The  language 
of  his  letter  to  the  plaintiff,  written  after  the 
power  given  to  Foot,  and  read  at  the  trial, 
shows  that  he  considered  himself  as  transact- 
ing the  business  of  the  plaintiff,  and  as  having 
an  agency  or  trust.  If  the  authority  given  to 
the  defendant  was  revocable,  then  the  power 
given  by  the  defendant  to  F.  &  J.  Wheeler  to 
take  timber  must  also  be  revocable.  Where 
an  authority  is  by  parol,  and  a  new  attorney 
is  appointed,  the  new  power  is,  ipso  fatto,  a 
revocation  of  the  former  authority. 

Per  Curiam.  The  plaintiff  brings  trespass 
for  cutting  and  carrying  away  timber  in  the 
year  1807  ;  and  he  shows  title,  possession,  and 
the  trespass  committed  by  direction  of  the  de- 
fendant, to  the  amount  of  the  damages  re- 
covered. The  cause  then  turns  upon  the 
justification  set  up  by  the  defendant.  The 
trespass  being  proved,  it  lies  with  the  defend- 
ant to  make  out  his  defense.  To  do  this,  he 
produces  a  letter  written  to  him  by  the  plaint- 
iff in  1804,  in  which  the  plaintiff  consents  to 
his  taking  timber  upon  the  terms  proposed  in 
a  letter  of  the  defendant.  To  meet  the  justifi- 
cation set  up  under  this  letter,  the  plaintiff 
shows  a  revocation  of  this  permission,  duly 
notified  to  the  defendant,  in  the  summer  of 
1806,  and  to  which  he  refuses  to  conform,  but 
causes  the  timber  in  question  to  be  subse- 
quently cut.  This  *act  of  the  plaint-  [*29O 
iff,  in  1806,  does  away  the  force  of  the  per- 
mission in  1804.  for  that  letter  could  not  cer- 
tainly be  considered  as  a  permission  that  was 
to  endure  forever.  If  the  letter  was  founded 
upon  any  proposition  of  the  defendant,  so  as 
to  form  a  contract  which  would  justify  the 
trespass,  it  certainly  lay  with  the  defendant, 
and  not  with  the  plaintiff,  to  show  that  fact, 
for  it  constituted  an  essential  part  of  the  de- 
fense. The  defendant  might  have  called  for 
the  letter,  and  if  the  plaintiff  did  not  produce 
it,  he  might  have  proved  its  contents.  It 
certainly  lay  with  him  to  make  out  his  justifi- 
j  cation,  and  the  plaintiff's  letter  does  not  of 
i  itself  do  it,  when  connected  with  the  subse 
|  quent  revocation  of  his  consent.  It  would  be 
i  extravagant  and  alarming  to  consider  the  per- 
!  mission  in  that  letter  as  being,  of  itself,  and 
without  further  proof,  irrevocable,  and  that 
;  the  defendant  might  go  on  without  bound  or 
limit.  The  plaintiff  is,  therefore,  entitled  to 
judgment. 

Judgment  for  iht 
Cited  in— «2  Barb.,  325. 


JACKSON,    ex   dem.  GIMJEKT,    r.    WOOD. 

Patent,  for  J/ind  in  Xetf  York,  to  Indian — 
Con  teya  nee  by  Tleirt  of  Patentee  Void — P»irer 
of  Indian  to  Alienatf  l,and»  in  Xeir  York. 

Where  a  patent  for  a  lot  of  land  was  granted  In 
17111  toanOnelda  Indian,  as  a  t>oimty  for  hifl service* 
as  a  soldier  during  the  Revolutionary  war-  "  *°  ll"l(' 
unto  him  mul  his  heirs  ami  assigns  forever,"  and 
the  patentee  died,  leaving  two  BOM,  his  heirs,  who 
Hold  and  conveyed  the  land  to  A.  It  was  held  that 
the  mile  mill  conveyance  were  void.  Indians.  re*id- 
iiijf  in  the  State  of  "New  York,  cannot,  accortiiiiR  to 
the  constitution  and  lawn  of  the  State,  alienate  their 
lands,  without  the  consent  of  the  l/ejrislaturc,  or 
the  approbation  of  thesurveyor-gentTal. 
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Citations— Const.,  Art.  37 :  Act  11  BOSS.,  Ch.  85 ;  1 
Rev.  Laws,  464 ;  Act  32  sess.,  ch .  63. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  part  of  lot  No.  16,  in  the  town  of 
Junius,  in  Seneca  County,  and  was  tried  at 
the  Seneca  Circuit,  in  June,  1810 

The  plaintiff  produced  an  exemplification  of 
letters  patent,  issued  the  29th  day  of  January, 
1791,  from  the  people  of  the  State  of  New 
York,  giving,  granting  and  confirming  unto 
Lieutenant  Hongost  Tewahengriahaken,  an 
Oneida  Indian,  as  a  bounty  for  his  services 
during  the  Revolutionary  war,  the  lot  in 
291*]  question,  "  to  have  and  to  *hold  the 
above  described  and  granted  premises,  unto 
the  said  Hongost  Tewahengriahaken,  his  heirs 
and  assigns,  as  a  good  and  indefeasible  estate 
of  inheritance,  forever."  It  was  then  proved 
that  the  patentee  was  dead  ;  and  that  after  his 
death,  on  the  2d  day  of  April,  1808,  his  two 
sons  and  heirs,  Hongost  and  David,  sold  the 
premises  in  question  to  the  lessor  of  the  plaint- 
iff, and  gave  him  a  deed  accordingly,  which 
was  duly  proved  and  recorded. 

The  defendant  objected  to  the  plaintiff's  re- 
covering, on  the  ground  that  the  above  heirs 
(being  Oneida  Indians  and  residing  with  the 
Oneida  tribe)  were  aliens,  and  therefore  could 
not  take  by  descent,  which  objection  was  over- 
ruled. But  the  judge  decided  that  a  deed 
from  the  Indian  heirs  was  not  valid  in  this 
.case,  on  the  ground  that  Indians  are  prohibited 
by  law  from  selling  their  lands  ;  and  the 
plaintiff  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Cady,  for  plaintiff.  The  37th  article  of 
the  constitution,  for  the  purpose  of  preserving 
peace  and  amity  with  the  Indians  within  the 
State,  declares  that  no  sales  or  purchases  from 
them  shall  be  valid,  unless  made  under  the  au- 
thoriey,  and  with  the  consent  of  the  Legisla- 
ture. 

The  Act  passed  the  18th  March,  1788  (Green- 
leaf's  edit..  Vol.  II.,  p.  194,  llth  sess.,  ch. 
85;  1  R.  S.,  719,  sec.  11,  12)  is  founded  on 
the  constitution,  and  merely  adds  a  penalty 
for  any  violation  of  the  constitution  in  this  re- 
spect. The  Act  of  the  4th  April,  1801,  among 
the  revised  laws  (24th  sess.,  ch.  147  ;  3  R.  S., 
350),  merely  follows  the  constitutional  pro- 
hibition, and  adds  a  penalty.  It  does  not  en- 
large or  extend  that  prohibition.  The  framers 
of  the  constitution  could  never  have  had  in 
view  a  sale  by  an  individual  Indian,  who  was 
a  freeholder.  The  preamble  to  the  article 
clearly  shows  that  they  contemplated  the 
Indians  as  tribes  or  nations,  with  whom  it 
was  necessary  to  preserve  peace,  for  the 
292*]  *safety  and  tranquillity  of  the  State. 
The  acts  of  the  Legislature  relate  only  to 
public  lands.  There  is  nothing  in  the  con- 
stitution, or  the  acts  of  the  Legislature,  fairly 
construed,  that  incapaciates  an  Indian,  who  is 
a  freeholder,  from  alienating  his  lands. 

By  the  Act  Concerning  Tenures  (10th  sess., 
ch.  36,  sec.  1  ;  1  R.  S.,  719,  sec.  10)  it  is  de- 
clared lawful  for  every  freeholder  to  alienate 
or  dispose  of  his  lands  or  tenements,  at  his 
pleasure.  The  Legislature  have  allowed  In- 
dians to  become  freeholders  ;  and  by  issuing 
patents  of  lands  to  them,  their  heirs  and 
assigns,  they  are,  by  the  very  terms  of  such 
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patents,  authorized  to  sell  and  dispose  of  the 
lands  granted  to  them. 

The  unrestrained  power  of  alienation  is  an 
inseparable  incident  to  an  estate  in  fee-simple  ; 
and  when  an  estate  once  becomes  assignable,  it 
forever  continues  assignable.  By  granting  an 
estate  of  inheritance,  or  fee-simple,  to  this 
Indian,  the  Legislature  have  given  him  the 
power  to  sell. 

It  cannot  be  objected  that  the  Indians  are 
aliens,  for  by  the  Act  of  the  28th  February,  1789- 
(12th  sess.,  ch.  42  ;  1  R.  S.,  719,  sec.  9  ;  Green- 
leaf's  edit.  Laws,  Vol.  II.,  p.  279),  lands  held 
by  any  inhabitant  or  citizen  of  the  State,  since 
the  7th  January,  1770,  cannot  be  defeated  by 
any  pretense  of  alienism ;  nor  can  any  plea  or 
pretense  of  alienism  be  objected,  as  to  lands 
acquired  between  the  3d  September,  1783,  and 
the  time  of  passing  that  act.  Though  the 
patent  was  issued  in  this  case  in  1791,  it  can 
make  no  difference,  as  all  lands  to  which  sol- 
diers who  have  died  were  entitled  are  declared 
to  have  been  vested  in  them  in  1783. 

The  Legislature  by  their  act  (22d  sess.,  ch. 
13)  granted  lands  to  John  Dennie,  an  Indian, 
and  took  a  mortgage  from  him. 

Mr.  Gold,  contra.  1.  Indians  cannot  take 
lands  by  descent.  No  descent  can  be  cast  but 
on  persons  who  owe  allegiance.  If  a  denizen 
in  England  purchased  lands,  to  *him  [*293 
and  his  heirs,  yet  his  heirs  could  not  inherit. 
(7  Co.,  6,  7,  Calvin's  case.)  Nor  is  it,  as  Lord 
Coke  observes,  climate  or  soil  that  makes  a 
natural-born  subject,  but  allegiance,  and 
obedience  ;  for  if  any  enemy  within  the  king- 
dom have  possession  of  a  town  or  fort,  and 
have  issue  born,  such  issue  is  no  subject  of  the 
king,  though  born  on  the  soil,  for  he  is  not 
born  under  his  allegiance  and  protection. 

The  Treaty  of  Peace  between  the  United 
States  and  Great  Britain,  which  allowed  Brit- 
ish subjects  to  hold  lands,  did  not  permit  them 
to  descend ;  and  this  defect  was  afterwards 
supplied  by  the  Treaty  of  1794. 

"Citizens,"  says  Vattel  (bk.  1,  ch.  19,  sec. 
212),  "are  the  members  of  civil  society  ;  bound 
to  this  society  by  certain  duties,  and  subject 
to  its  authority,  they  equally  participate  in  its 
advantages."  Are  these  Indians  citizens  or 
subjects  of  this  State  ?  Do  they  owe  allegiance 
or  obedience  ?  Can  the  State  compel  them  to 
bear  arms,  to  pay  taxes,  or  to  perform  any 
other  duties  of  a  citizen  ? 

Again,  how  are  these  lands  to  descend  ?  Ac- 
cording to  the  law  of  descents  established  by 
this  State,  or  according  to  the  customs  and 
usages  of  the  Indian  tribe  ? 

From  the  well  known  condition  of  the  In- 
dians, they  are  presumed  to  be  wholly  ignor- 
ant of  our  laws ;  they  are  inopes  comilii,  and 
considered  as  wholly  incapable  of  contracting. 
If  the  tribes  or  nations,  acting  in  their  collect- 
ive capacity,  are  considered  as  incapable  of 
selling  their  land,  without  the  consent  of  the 
Legislature,  a  fortiori,  an  individual  must  be 
regarded  as  incompetent. 

The  Act  of  the  4th  April,  1801  (24th  sess., 
ch.  147),  speaks  of  purchases  made  of  any 
Indian  or  Indians ;  thereby  clearly  intending 
to  prohibit  purchases  from  an  individual  as 
well  as  from  a  tribe. 

Because  an  Indian  is  a  freeholder  it  does  not 
follow  that  he  has  a  right  to  convey.  Infants, 
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femes  covert,  or  persons  non  compos  mentis,  may 
be  freeholders  ;  yet  they  are  incapable  of  con- 
veying their  lands  while  under  such  legal  dis- 
ability. The  right  of  transmitting  property 
294*]  *by  descent  is  not  derived  from  the 
law  of  nature,  but  from  the  positive  and  arbi- 
trary laws  of  civil  society  (Cruise's  Dig.,  De- 
scent, tit.  29,  ch.  2,  sec.  2),  which  are  variously 
modified  in  different  States,  according  to  prin- 
ciples of  public  policy  or  convenience.  The 
Act  of  the  28th  February,  1789,  was  not  pros- 
pective ;  it  referred  only  to  past  cases. 

In  the  21st  section  of  the  Act  of  the  4th 
April,  1801,  the  lands  of  the  Brothertown  In- 
dians are  made  descendible  to  their  heirs,  ac- 
cording to  our  law  of  descents ;  and  the  widow 
of  a  deceased  Indian  is  declared  entitled  to  re- 
main in  the  house  of  her  husband  during  her 
widowhood ;  and  the  superintendents  are  to 
assign  her  as  much  land  as  they  may  think 
necessary ;  which  is  wholly  different  from  the 
law  of  dower  as  to  our  citizens.  But  these 
benefits  and  privileges  are  not  extended  to  any 
other  tribe  of  Indians.  As  to  other  Indians, 
no  person  can  purchase  or  take  lands  from 
them  without  the  consent  of  the  Legisla- 
ture. 

Mr.  Cody,  in  reply.  The  case  mentioned 
from  Coke  is  that  of  the  issue  of  an  alien  ene- 
my. But  Indians  born  in  our  country,  and 
who  have  fought  the  battles  of  our  Revolu- 
tion, stand  on  a  different  ground. 

An  African  brought  into  this  country  and 
sold  as  a  slave,  if  he  is  afterwards  manumitted, 
becomes  entitled  to  all  the  rights  and  privi- 
leges of  a  native  citizen,  and  may  hold  and 
transmit  lands.  Is  an  Indian  possessed  of 
less  understanding  than  an  African  ?  On  what 
principle  of  justice  or  reason  should  they  be 
considered  less  competent,  or  less  entitled  to 
hold  and  transfer  property  ? 

If  an  Indian  patentee  can  convey,  why  may 
not  his  children,  who  take  by  descent,  also 
convey  ? 

KENT,  Ch.J.,  delivered  the  opinion  of  the 
court : 

It  is  stated  in  the  case  that  the  heirs  of  the 
Indian  patentee,  under  whom  the  lessor  of  the 
plaintiff  claims,  by  a  deed  of  the  2d  of  April, 
1808,  are  Oneida  Indians,  and  residing  with 
2J)5*]  *the  Oneida  tribe.  The  plaintiff  shows 
the  deed  without  proving  the  consideration,  or 
showing  any  particular  legislative  sanction  for 
the  conveyance,  and  the  question  is,  whether 
the  deed  be  valid  in  law. 

It  is  a  fact  too  notorious  to  admit  of  discus- 
sion or  to  require  proof,  that  the  Oneida  In- 
•  liaiis  still  reside  within  this  State,  as  a  distinct 
and  independent  tribe,  and  upon  lands  which 
they  have  never  alienated,  but  hold  and  enjoy 
a«  the  original  proprietors  of  the  soil.  Their 
political  relation  to  this  State  is  peculiar,  and 
»ui  gentri*.  If  they  are  not  aliens  in  every 
sense,  because  of  their  dependence  as  a  tribe, 
and  their  right  to  protection,  they  cannot  be 
considered  as  subjects  born  under  allegiance, 
and  bound,  in  the  common  law  sense  of  the 
term,  to  all  its  duties.  But  this  is  a  question 
which  I  do  not  wish  or  mean  to  discuss,  and  I 
have  only  alluded  to  the  condition  of  thcOnci- 
das  to  show  that  they  come  within  the  gen- 
eral provision  in  our  constitution  and  laws,  rel- 
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ative  to  purchases  of  land  from  the  Indians 
within  this  State. 

The  37th  article  of  the  constitution  (art.  7, 
sec.  12)  declares  that  no  purchase  or  contract 
for  the  sale  of  lands  which  may  be  made  with 
or  by  the  Indians  within  this  State  shall  be 
valid,  unless  made  under  the  authority  and 
with  the  consent  of  the  Legislature. 

This  provision  has  been  generally  supposed, 
and  perhaps  correctly,  to  refer  to  purchases 
from  the  Indians,  as  a  tribe  or  community  ; 
for  Indians  generally  hold  their  lands  in  com- 
mon, and  do  not  know  of  individual  property 
in  land.  But  the  Legislature,  in  their  earliest 
provision  on  the  subject  of  these  Indian  pur- 
chases, carry  their  prohibition  to  all  purchases 
from  individual  Indians,  as  well  as  from  the 
tribe ;  for  the  Act  of  the  llth  sess.,  ch.  85,  de- 
clares it  to  be  a  public  offense  to  purchase  or 
contract  for  the  sale  of  lands  within  this  State, 
with  any  Indian  or  Indians  residing  within  the 
limits  of  this  State.  The  same  prohibition,  in 
|  the  same  words,  was  included  *in  the  [*2$)(> 
revised  laws  of  1801  (Laws,  Vol.  I.,  p.  464); 
and  the  Act  of  1801  goes  further,  and  declares 
j  (sec.  2)1  that  no  person  shall  maintain  an  ac- 
I  tion  on  any  contract  against  any  Stockbridge 
!  or  Brothertown  Indian,  or  against  any  Indian 
residing  on  any  lands  reserved  to  the  Oneida. 
Onondaga  or  Cayuga  Indians.  If  no  suit  will 
lie  against  the  Indian  himself  on  such  contract 
it  is  because  the  law  will  not  recognize  it  as 
valid,  unless  made  under  the  sanction  which 
has  since  been  provided.  It  is  difficult  to  recon- 
cile this  provision  in  the  act  with  the  validitjr 
of  the  deed  before  us.  The  various  regulations 
in  the  Act  of  1801  all  show  the  sense  of  the 
Legislature,  that  an  Indian,  in  his  individual 
capacity,  is,  in  a  great  degree,  inops  cotmlii, 
and  unfit  to  make  contracts,  unless  with  the 
consent  and  under  the  protection  of  a  civil 
magistrate.  The  law  not  only  protects  Indians 
from  anjr  suit  upon  their  contracts,  but  it  de- 
clares specially,  that  all  alienations  of  land  by 
the  Brothertown  and  New  Stockbridge  Indians 
are  void.  These  are  just  and  humane  guards 
against  the  imposition  and  frauds  which  that 
unfortunate  people  have  not  the  power  to 
withstand. 

The  same  provisions  prevail  in  the  Spanish 
colonies.  None  of  the  Indians  within  the 
Spanish  dominions  can  dispose  of  their  real 
property,  without  the  intervention  of  a  magis- 
!  trate.  But  the  Act  of  the  32d  sess.,  ch.  '63, 
relates  to  the  very  subject  before  us.  It  pro- 
vides that  the  heirs  of  Indians,  to  whom  lands 
have  been  granted  by  this  State,  for  military 
services,  shall  be,  and  are  made  capable  of 
taking  and  holding  any  such  lands  by  descent, 
in  the  same  manner  as  if  such  heirs  were  citi- 
zens of  this  State,  at  the  death  of  their  ances- 
tors ;  and  that  every  conveyance,  thereafter  to 
be  executed  by  such  patentee,  or  his  heirs,  to 
anv  citizen  of  this  State,  for  any  such  land, 
shall  be  valid,  if  executed  witli  the  approba- 
tion of  the  surveyor-general.  The  act  of  the 
next,  or  33d  sess.,  ch.  25,  contains  directions 
for  the  surveyor-general,  calculated  to  -ecure 
the  more  effectually,  justice  *to  the  1*21)7 
patentee  and  his  heirs;  and  there  i-  a  proviso 
in  each  of  these  acts,  that  nothing  in  them 
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shall  be  construed  to  conform  or  affect  any 
prior  conveyance  from  such  patentee  or  his 
heirs.  Such  conveyances  remain  as  if  those 
acts  had  not  been  passed ;  and  from  the  con- 
struction which  I  give  to  the  prior  acts  of  the 
llth  session,  and  of  1801,  such  contracts  and 
conveyances,  if  executed  by  Indians  residing 
with  their  tribe,  were  absolutely  void.  The 
case  is  within  the  letter,  and  certainly  within 
the  spirit,  of  the  several  statutes  on  this  sub- 
ject. These  statutes  ought  to  be  construed 
liberally  for  this  purpose.  The  principles  of 
public  policy,  a  sense  of  justice  and  humanity, 
the  honor  of  the  State,  and  the  conclusions  of 
law,  require  us  to  consider  such  contracts  as 
made  with  persons  unfit  to  contract  without 
the  advice  of  disinterested  counsel.  I  allude 
now  only  to  contracts  made  with  individual 
Indians,  and  not  to  purchases  made  from  the 
tribe,  in  their  national  or  collective  capacity. 
The  nation,  by  its  chiefs  in  council,  is  to  be 
presumed  competent  to  judge  of  its  rights,  and 
to  preserve  them  ;  and  private  purchases  from 
the  nation  or  tribe  are  declared  void  upon 
other  grounds. 

The  motion  on  the  part  of  the  plaintiff  to  set 
aside  the  nonsuit  is,  therefore,  denied. 

Judgment  of  nonsuit. 

Cited  in— 14  Johns.,  182,  475;  30  Johns.,  190,  719;  6 
Peters,  121. 
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THE  TRUSTEES  OFPEARCE,an  Abscond- 
Debtor. 

Motion  to  Set  Aside  Report  of  Referees — Evidence 
— Deposition  in  Other  Proceedings —  Witness 
since  Deceased. 

A  deposition  taken  before  the  trustees  appointed 
under  the  Act  for  Relief  Against  Absconding-  and 
Absent  Debtors,  may  be  read  in  evidence  before 
referees,  nominated  under  the  same  act,  after  the 
death  of  the  witness,  though  taken  by  the  referees, 
in  the  absence  of  the  creditors,  or  ex-parte,  the 
trustees  being  considered  as  the  agents  of  both  par- 
ties. 

The  court  may  inquire  into  the  merits  of  the  con- 
troversy, on  the  report  of  the  referees ;  but  it  will 
require  a  strong  case  to  induce  them  to  set  aside  the 
report. 

Citations— Laws,  Vol.  I.,  p.  240;  2  Johns.,  20. 

MR.  RUSSELL,  in  behalf  of  the  creditor, 
moved  to  set  aside  the  report  of  the  ref- 
erees, nominated  under  the  16th  section  of  the 
"Act  for  Relief  Against  Absconding  and  Ab- 
sent Debtors"  (24th  sess.,  ch.  49). 

1.  Because  they  had  admitted  improper  evi- 
dence. 

2.  On  the  merits,  as  against  evidence. 

The  referees  admitted  the  deposition  of 
Joseph  Sears,  taken  before  them  in  August, 
1809,  and  who  was  dead  at  the  time  it  was 
offered  to  be  read  in  evidence,  at  the  hearing, 
in  December,  1809. 

Mr.  Russell  read  several  affidavits  to  show 
that  the  report  of  the  referees  was  against  evi- 
dence, but  it  is  unnecessary  to  detail  the  facts. 

Messrs.  Foot  and  Schoonhoven,  contra,  con- 
tended that  this  reference  being  voluntary, 
though  under  the  statute,  the  court  could  not 
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set  aside  the  report,  unless  for  corruption  or 
misbehavior  of  the  referees. 

THE  COURT.  We  will  hear  the  case  on  both 
points. 

Mr.  RusseU  cited  Peake's  Evid.,  62;  3 
Term  Rep.,  707  ;  5  Term  Rep.,  373 ;  1  M'Nally 
on  Evid.,  283,  300;  King  v.  Woodcock,  and 
King  v.  Dingley  (1  East,  873 ;  2  East,  54,  68). 

He  observed  that  the  deposition  of  Sears 
was  ex-parte,  Cox  and  none  of  the  creditors 
being  present.  He  objected,  also,  that  the  re- 
port was  signed  by  two  of  the  referees  only. 

Messrs.  Foot  and  Schoonhoven  insisted  that 
the  deposition  was  taken  by  the  trustees,  who 
are  the  agents  of  both  *parties,  under  [*29O 
the  statute  ;  that  every  examination  taken  and 
authorized  by  law,  whether  the  party  against 
whom  it  is  to  operate  be  present  or  not,  is  com- 
petent evidence,  in  case  the  witness  dies.  (2 
Str.,  920.)  Thus  examinations  taken  on  a 
coroner's  inquest  are  allowed  to  be  read  in  evi- 
dence, if  the  witnesses  are  dead.  So  the  ex-parte 
deposition  of  the  mother  of  a  bastard  child, 
in  regard  to  its  putative  father,  is  admitted  in 
evidence  ;  these  examinations  being  authorized 
by  statute. 

Again,  this  being  a  reference  under  the  stat- 
ute, a  report  by  two  of  the  referees  is  suffi- 
cient. 

Per  Curiam.  The  deposition  of  Joseph 
Sears  was  taken  on  the  16th  August,  1809  ; 
and  when  it  was  offered  to  be  read  before  the 
referees,  in  December,  1809,  he  was  dead. 
This  deposition  was  taken  by  the  trustees; 
when  Sears  was  examined  by  them  on  the 
claim  of  Cox,  and  the  statute  says  (Laws,  Vol. 
I.,  p.  240),  "that  the  trustees,  or  any  two  of 
them,  are  competent  to  settle  all  matters  and 
accounts  between  the  debtor  and  his  creditors, 
and  to  examine  any  person  on  oath  concerning 
the  same,  which  oath  may  be  administered  by 
any  of  the  said  trustees,  two  of  them  being 
present."  In  this  examination,  the  trustees  act 
as  the  official  agents  of  both  parties,  and  under 
obligations,  official  and  religious,  to  act  impar- 
tially. A  deposition  taken  beiore  them,  when 
they  were  examining  the  witnesses,  ought  to 
be  read  afterwards,  upon  the  death  of  the  wit- 
ness, as  much  as  a  deposition  taken  before  a 
coroner's  inquest,  or  the  Onondaga  commis- 
sioners, and  it  ought  equally  to  be  admitted. 
(2  Johns.  Rep.,  20.) 

On  the  merits  of  the  case,  there  is  not  suffi- 
cient ground  to  interfere  with  the  determina- 
tion of  the  referees.  The  referees  are  stated 
to  have  been  appointed  in  pursuance  of  the 
act,  which  is  perfectlv  fair  and  impartial  be- 
tween the  creditor  and  the  trustees.  The  act 
says  that  the  referees  "  shall  finally  settle  the 
Controversy."  And  though  thecturt  [*3OO 
may  look  into  the  merits  of  the  controversy, 
without  any  objection  to  the  behavior  of  the 
referees,  yet  they  certainly  will  require  a  pretty 
strong  case  before  they  interfere  and  set  aside 
the  decision.  From  the  testimony  of  Sears 
and  of  Clows,  there  is  no  doubt  but  that  the 
demand  of  Cox  was  properly  rejected,  and 
though  the  credit  of  Clows  was  attacked,  it 
was  also  defended,  and  it  was  still  a  question 
for  the  referees  how  far  his  credit  was  destroy- 
ed ;  and  if  it  had  been,  there  was  nothing  to 
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touch  the  credit  of  Sears.     The  motion  to  set 
aside  the  report  ought  to  be  denied. 

SPENCER,  J.,   not  having  heard  the  argu- 
ment, gave  no  opinion. 

Motion  denied. 
Cited  in— 16  Johns.,  14. 


JACKSON,  ex  dem.  KELLY  and  OAKLEY, 

T. 

BELKNAP. 

Practice — Amendment   of  Declaration — Set-rice 
of  Copy — Rule — Time  to  Plead. 

Where,  on  application  of  a  defendant  in  eject- 
ment, a  demise  is  ordered  to  be  struck  out  of  the 
plaintiff's  declaration,  he  must  serve  a  certified 
copy  of  the  rule  for  the  amendment  on  the  plaint- 
iff, which  shall  be  deemed  an  actual  amendment,  as 
to  all  subsequent  proceedings  on  the  part  of  the 
plaintiff ;  and  the  defendant,  without  a  new  copy  of 
the  declaration  being  served  on  him,  must  enter 
into  the  consent  rule,  and  plead  in  20  days  after 
service  of  the  certified  copy  of  the  rule  for  the 
amendment,  unless  otherwise  ordered  by  the  court ; 
and  the  rule  shall  be  sufficient  to  authorize  an  act- 
ual amendment  of  the  declaration  on  file,  or  to  file 
a  new  one  in  its  stead,  whenever  it  may  become 
necessary. 

AT  the  last  August  Term,  on  the  application 
of  the  defendant,  one  of  the  demises  in  the 
plaintiff's  declaration  was  ordered  to  be  struck 
out.  No  notice  or  copy  of  the  rule  was  served 
on  the  plaintiff  ;  nor  was  any  new  declaration 
delivered  by  him  ;  but  the  cause  was  noticed 
for  trial  at  the  last  Orange  Circuit,  under  the 
title  according  to  the  amendment  directed  by 
the  court.  \t  the  trial,  the  plaintiff  was  non- 
suited, for  not  confessing  lease,  entry  and 
ouster. 

3O1*]  *Mr.  Fink,  for  the  defendant,  now 
moved  to  set  aside  the  default.  He  contended 
that  one  of  the  demises  having  been  struck  out, 
a  copy  of  the  amended  declaration  ought  to 
have  been  served  by  the  plaintiff.  He  cited  2 
Caines,  26,  anonymous,  and  Ilolinex  v.  Lans- 
ing, 1  Johns.  Cases,  248.  Where  the  declara- 
tion is  amended  after  plea,  the  defendant  is 
entitled  to  an  imparlance,  and  may  plead  de 

WITH). 

Mr.  Caines,  contra.  The  8th  rule  of  April 
Term,  1796,  applies  only  to  amendments  made 
by  a  plaintiff  ;  and  all  the  decisions  under  that 
rule  relate  to  amendments  made  by  plaintiffs, 
not  to  those  made  by  defendants.  Amend- 
ments are  granted  on  payment  of  costs.  The 
defendant  applied  to  strike  out  the  demise, 
and  lie  might  have  gone  to  the  clerk's  office 
and  struck  out  the  count.  At  least,  the  de- 
fendant ought  to  have  entered  a  rule  for  the 
amendment,  and  served  a  copy  on  the  plaint- 
iff's attorney,  or  have  given  him  notice  of  it. 

Per  Curiam.  The  practice  to  be  pursued 
when  a  rule  for  an  amendment  of  this  kind  is 
obtained  seems  not  to  be  well  settled.  The  de- 
fendant, in  the  case  before  us,  has  interposed 
no  affidavit  of  merits.  The  practice  being  un- 
settled, if  lie  has  any  defense  he  ought  to  be 
let  in.  We  think,  therefore,  that  the  proceed- 
ings must  be  stayed  until  the  next  term,  to 
give  him  an  opportunity  of  presenting  such  an 
affidavit,  if  any  can  be  made.  But  in  cases 
JOHNS.  HEP.,  7. 


hereafter  arising,  the  practice  we  adopt  is,  that 
the  defendant  must  serve  on  the  plaintiff  a 
certified  copy  of  the  rule,  which  shall  be 
deemed  an  actual  amendment  of  the  declara- 
tion, as  to  all  subsequent  proceedings  on  the 
part  of  the  plaintiff ;  and  the  defendant,  with- 
out being  entitled  to  a  new  copy  of  the  deda- 
ration,  must  enter  into  the  consent  rule,  and 
plead  within  20  days  after  service  of  a  certified 
copy  of  the  rule  for  amendment  unless  otherwise 
ordered  by  the  court.  *This  rule  shall  be  [*3O2 
deemed  sufficient  to  authorize  an  actual  amend- 
ment of  the  declaration  on  file,  or  to  file  a  new 
one  in  its  stead,  if  it  shall  at  any  time  become 
necessary. 

Motion  granted. 


SHOTWELL  «.  FEW. 

Trover  —  Custody  of  Agent  of  State  Prvton  —  De- 
mand —  Refusal  by  Command  of  Inspector  — 
Liability. 

Where  the  goods  of  A,  in  the  custody  of  the  agent 
of  the  State  Prison,  were  refused  to  be  delivered  on 
the  demand  of  A,  by  the  direction  and  command  of 
B,  one  of  the  inspectors,  it  was  held  that  B  was 
liable  to  an  action  of  trover  for  the  goods  so  de- 
tained by  his  authority. 


was  an  action  of  trover,  for  machinery. 
J-  tools,  wrought  and  unwrought  materials, 
belonging  to  the  plaintiff,  a  blockmaker. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  llth  of  December,  1809,  before  Mr. 
Justice  Yates. 

In  1805  the  plaintiff  sent  the  tools  and  ma- 
chinery and  materials,  with  an  overseer,  to  the 
State  Prison,  to  employ  the  prisoners  to  work 
in  making  blocks,  pursuant  to  an  agreement 
made  between  the  plaintiff  and  the  inspectors 
of  the  prison.  The  defendant  was  one  of  the 
inspectors. 

The  articles  were  proved  to  be  the  property 
of  the  plaintiff. 

John  Cooke,  a  witness  for  the  plaintiff,  testi- 
fied that  at  the  trial  of  a  former  suit  brought 
by  the  plaintiff  against  Peter  II.  Wendover, 
the  agent  of  the  prison,  to  recover  the  same 
articles,  the  present  defendant  was  a  witness, 
and  testified  that  the  articles  in  question  had 
been  detained  by  his  own  personal  order,  and 
not  as  an  act  of  the  board  of  inspectors,  and 
the  plaintiff  on  that  trial  was  nonsuited. 

A  demand  was  made  of  the  articles  at  the 
prison,  of  the  clerk,  in  tl>e  absence  of  the  agent, 
and  it  was  answered  that  the  articles  were  de- 
tained by  order  of  the  inspectors,  on  account 
of  a  debt  due  from  the  plaintiff. 

*Wendover,  the  agent,  testified  that  [*.4{O.'{ 
he  understood  from  the  defendant  that  he  had, 
as  one  of  the  inspectors,  directed  the  clerk  not 
to  deliver  the  articles  to  the  plaintiff  when 
they  were  demanded  ;  and  that  the  goods  were 
detained  by  order  of  the  inspectors,  and  that 
the  defendant  gave  the  order  as  inspector  ;  but 
no  entry  of  such  order  appeared  to  have  been 
made  in  the  minutes  of  the  board  of  inspectors. 
The  witness  said  that  in  regard  to  matters  of 
minor  importance  he  observed  the  directions 
of  a  single  inspector  :  but  that  in  regard  to  the 
delivery  of  the  articles  in  question,  he  should 
not  have  obeyed  the  directions  of  a  single  in- 
spector. The  agreement  between  the  plaintiff 
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and  the  inspectors  was  verbal.  The  plaintiff 
was  to  furnish  the  raw  materials,  and  allow 
40  cents  per  day  for  the  labor  of  each  convict, 
for  which  a  credit  was  to  be  given  ;  and  that 
when  the  articles  were  demanded,  there  was 
about  $500  due  from  ihe  plaintiff  to  the 
prison. 

A  motion  was  made  for  a  nonsuit,  and  the 
Judge  was  of  opinion  that  the  property  came 
into  the  prison  under  a  contract  between  the 
plaintiff  and  the  inspectors,  and  that  one  in- 
spector could  not  order  it  to  be  delivered  ;  that 
the  plaintiff  ought  to  have  sought  his  remedy 
on  the  contract,  or  against  the  proper  parties. 
The  plaintiff  then  offered  to  proceed  for  the 
tools  and  machinery  detained  ;  but  the  judge, 
being  of  opinion  that  they  also  were  within  the 
contract,  directed  the  plaintiff  to  be  called, 
and  he  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Hopkins,  for  the  plaintiff.  Here  was  no 
right  of  lien,  in  this  case,  on  the  part  of  the 
inspectors.  Liens  are  allowed  in  regard  to 
certain  trades,  or  certain  officers  or  agents, 
where  the  work  is  done  not  solely  on  the  credit 
of  the  employer.  General  liens  are  for  the  con- 
venience of  trades,  and,  beinjjj  founded  on 
3O4*]  custom  only,  are  taken  "strictly.  Par- 
ticular liens  have  been  allowed,  in  regard  to 
particular  trades  only,  and  are  not  to  be  ex- 
tended. The  courts  in  England  have  unwill- 
ingly extended  the  doctrine  in  one  or  two  in- 
stances. 

But  where  there  is  a  special  agreement,  there 
can  be  no  right  to  retain.  (Buller,  45  ;  Sayer, 
224.)  And,  especially,  where  a  credit  is  given 
there  can  be  no  lien  ;  for  it  expressly  excludes 
the  idea  that  the  party  looks  to  the  property 
as  his  security. 

Where  goods  come  into  the  hands  of  a  per- 
son by  contract,  and  are  detained  by  wrong, 
trover  will  lie  ;  and  in  tort  or  trespass,  he  who 
commands  the  tort  or  trespass  to  be  commit- 
ted, is  liable  as  the  principal  tortfeasor.  Here 
the  goods  were  detained  by  the  authority  and 
command  of  the  defendant. 

Admitting  that  the  materials  might  be  de- 
tained, the  plaintiff  has,  unquestionably,  a 
right  to  his  tools  and  machinery.  There  can 
be  no  pretense  on  the  part  of  the  defendant 
for  detaining  them. 

Messrs.  Cowdry  and  Sandford,  contra.  1. 
The  contract  under  which  the  plaintiff  sent 
the  articles  to  the  State  Prison  was  made  by 
the  inspectors  as  a  body,  and  not  with  the  de- 
fendant. The  goods  were  never  in  the  private 
possession  of  the.  defendant,  who,  as  an  indi- 
vidual, had  no  control  over  them.  The  in- 
spectors cannot  be  made  liable  in  their  indi- 
vidual capacity.  The  institution,  by  the  Act 
of  the  3d  April,  1801  (24th  sess.,  ch.  121),  is 
placed  under  the  management  and  control  of 
the  inspectors,  who  must  be  liable,  in  effect, 
as  a  corporation,  for  the  acts  of  the  board  of 
inspectors.  But  by  the  12th  section  of  a  subse- 
quent act,  passed  10th  April,  1805  (28th  sess., 
ch.  135),  all  contracts  and  dealings  with  the  in- 
stitution are  to  be  transacted  in  the  name  of 
the  agent,  and  by  the  name  of  agent  of  the 
State  Prison,  &c.,  he  and  his  successors  in 
office  are  made  capable  of  suing  and  being 
3O5*]  sued,  in  *all  matters  and  cause*  con- 
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cerning  the  prison.  This  action,  therefore, 
will  not  lie  against  the  defendant. 

2.  But  there  is  no  evidence  of  a  conversion 
by  the  defendant.  No  actual  conversion  is 
pretended.  A  constructive  conversion  arises 
from  a  demand  and  refusal.  No  demand  was 
ever  made  of  the  defendant ;  nor  was  there 
any  refusal  on  his  part.  The  defendant  had 
no  legal  right  or  authority  to  deliver  the 
goods,  unless  there  had  been  an  order  of  the 
bond  of  inspectors  to  that  effect.  If,  then,  he 
could  not  lawfully  comply  with  a  demand,  his 
refusal  would  be  lawful,  and  so  no  evidence 
of  a  conversion.  A  mere  non-delivery  of 
goods  is  not  a  conversion.  (4  Esp.  Cases, 
157.)  A  demand  must  be  made  on  the  party 
or  his  authorized  agent.  Wendover  was  the 
agent  of  the  institution,  not  of  any  single  in- 
spector. But  the  demand  was  never  made  of 
the  agent,  but  only  of  the  clerk  of  the  agent. 
The  plaintiff  must  prove  that  the  goods  came 
to  the  possession  of  the  defendant ;  or,  if  de- 
livered to  his  servant,  that  they  came  to  his 
possession  in  the  course  of  business.  (2  Ld. 
Raym.,  92  ;  Bull.  N.  P.,  44.) 

The  proper  remedy  is  on  the  contract. 
Where  there  is  an  omission  to  deliver,  it  not 
being  in  the  power  of  the  party  to  deliver,  the 
action  should  be  on  the  contract.  (5  Burr., 
2825.) 

Mr.  Hopkins,  in  reply.  The  plaintiff  did 
bring  his  action  against  the  agent,  and,  on  Ihe 
evidence  of  the  present  defendant,  he  was 
nonsuited.  He  could  not  sue  the  inspectors, 
for  they  are  not  responsible  as  a  corporation  ; 
but  if  they  were  a  corporation,  the}'  have 
done  no  corporate  act  to  render  them  liable. 
Besides,  the  statute  speaks  only  of  contracts  ; 
it  has  no  reference  to  torts.  The  institution, 
quaxi  a  corporation,  have  committed  no  tort. 

The  only  remedy,  therefore,  left  to  the 
plaintiff,  was  a  suit  against  the  defendant, 
by  whose  authority  and  *command  [*3O6 
the  goods  were  detained,  and  who  is  liable 
as  a  tortfeasor 

Per  Curiam.  The  defendant  exercised  au- 
thority and  dominion  in  the  detention  of  the 
goods,  and  the  detention  of  them  must  be  con- 
sidered as  his  act.  He  clearly  had  no  right  to 
detain,  or  direct  the  clerk  to  detain,  the  tools 
and  machinery  ;  for  they  were  not  compre- 
hended in  the  contract.  "  The  nonsuit  ought, 
therefore,  to  be  set  aside,  and  a  new  trial 
granted. 

Motion  granted. 


MERCER  v.  SAYRE,  Impleaded 
with  TOLER. 

Newly  Discovered  Evidence — Material — Refused 
for  Supposed  Lack  of  Discretionary  Power  at 
Trial — New  Trial. 

Where  the  counsel  for  the  defendant,  after  he  had 
summed  up  the  evidence  in  the  cause,  and  while 

NOTE.— New  trial  —  Discretion  of  Judge— Refuaal 
to  admit  of  newly  discovered  evidence  after  case  Is 
closed. 

The  court  will  not  grant  anew  trial  on  the  grouna 
of  a  refusal  by  the  judge  to  allow  a  witness  to  lie  called 
after  the  case  had  been  closed,  until  it  is  made  out 
very  clearly  indeed  that  the  judg-e  in  refusing  has 
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the  plaintiff's  counsel  were  addressing1  the  jury,  dis- 
covered new  and  material  evidence,  which  he  of- 
fered to  produce  :  but  the  judge,  supposing  he  had 
no  discretion,  refused  to  admit  it,  unless  the  plaint- 
iff's counsel  would  consent,  which  being  refused,  a 
verdict  was  found  for  the  plaintiff  ;  it  was  held  that 
the  judge  had  a  discretion  to  admit  the  evidence  ; 
and  that,  as  it  ought  to  have  been  received,  the  de- 
fendant was  entitled  to  a  new  trial. 


was  an  action  of  assumpsit.  The  capias 
-  ad  respondendum  was  returnable  the  10th 
of  August,  1807.  The  declaration  contained 
seven  counts.  The  first  coant  was  on  a  promis- 
sory note,  dated  the  14th  February,  1806,  for 
$164.44,  payable  six  months  after  date.  The 
other  counts  were  for  goods  sold,  &c.,  the 
usual  money  counts,  and  an  insimul  computas- 
sent.  The  defendant  pleaded  non  assumpsit, 
and  payment,  with  notice  of  a  set-off. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  13th  of  December,  1809,  before  Mr. 
Justice  Yates.  It  is  unnecessary  to  state  all 
the  facts  proved  at  the  trial. 

After  the  evidence  was  closed,  and  after  the 
defendant's  counsel  had  summed  up  the 
jury,  and  while  the  plaintiff's  counsel  were  ad- 
dressing the  jury,  the  counsel  for  the  defend- 
ant informed  the  judge  that  he  had  just  disco  v- 
ered.f  rom  the  inspection  of  a  paper  in  the  posses- 
sion of  one  of  the  plaintiff's  witnesses,  who  had 
been  examined,  that  the  money  due  on  a  note 
of  Thomas  Burdell,  for  $3,000,  and  which  the 
3O7*]  plaintiff  contended  *comprehended  the 
sum  due  for  the  goods  of  the  plaintiff  sold  by 
Sayre  and  Toler,  and  for  which  the  present 
suit  was  brought,  was  not,  in  fact,  received 
by  the  assignees  of  Sayre  and  Toler  until  De- 
cember, 1807,  after  the  commencement  of  the 
suit  ;  and  asked  permission  to  give  the  paper, 
or  evidence  of  that  fact,  to  the  jury  ;  but  the 
judge  thought  he  could  not  admit  the  evidence, 
unless  the  plaintiff's  counsel  would  consent  ; 
which  being  refused,  the  evidence  was  re- 
jected, and  the  jury  found  a  verdict  for  the 
plaintiff  for  $742.77,  being  the  balance  due  on 
the  account  of  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Baldwin,  for  the  defendants.  The  evi- 
dence offered  was  material  ;  for  the  suit  was 
brought  in  August,  1807,  to  recover  the  bal- 
ance of  a  consignment  of  goods  from  the 
plaintiff  to  the  defendants,  and  for  which  they 
took  the  note  of  Burdell;  and  the  money,  as 
would  have  been  proved,  was  not  received  by 
the  defendants  until  long  after  the  commence- 
ment of  the  suit,  so  that  the  plaintiff  had  no 
cause  of  action  at  the  time  the  suit  was 
brought. 

The  judge  had  a  discretion  to  admit  the 
evidence,  under  the  peculiar  circumstances  of 
the  case.  It  was  decided  in  Byron  v.  Alexan- 
der (2  Johns.  Ca.s..  318)  that  the  judge  had 
such  a  discretion  in  a  similar  case.  And  it  is 
on  the  ground  of  a  refusal  of  the  judge'  to  ex- 
ercise that  discretion,  that  we  apply  for  a  new 
trial. 

Mr.  D.  B.  Ogden,  contra.  It  was  not  neces- 


sary for  the  plaintiff  to  show  that  the  money 
had  actually  come  into  the  hands  of  the  de- 
fendants, in  order  to  maintain  his  action  for 
money  had  and  received.  (Doug.,  132  ;  2  Esp. 
Cases,  571.)  The  defendants,  having  assigned 
the  note  for  a  valuable  consideration,  were 
immediately  liable  for  the  amount  to  the 
plaintiff.  It  was  so  much  mone?  received  to 
his  use.  Whether  the  *assignee  re-  [*3O8 
ceived  the  money  before  or  after  the  com- 
mencement of  the  suit,  cannot  affect  the  plaint- 
iff's right  of  action.  The  evidence,  therefore, 
if  admitted,  would  not  have  prevented  a"  re- 
covery. 

Per  Curiam.  The  evidence  offered  was  ma- 
terial, inasmuch  as  it  went  to  destroy  any  pre- 
sumption that  the  money  was  actually  re- 
ceived by  the  defendant  at  the  time  the  action 
was  brought.  The  judge,  under  the  circum- 
stances of  the  case,  had  a  discretion  to  admit 
the  evidence  ;  and  it  ought,  in  sound  discre- 
tion, to  have  been  received.  We  think,  there- 
fore, that  the  defendants  are  entitled  to  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit. 

Motion  granted. 

Cited  in— 19  Johns.,  299 ;  9  Cow.,  68 ;  6  Wend.,  281 : 
5  Denio,  288  ;  3  Barb.,  500 ;  31  How.  Pr.,  463;  13  Abb. 
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WENDOVER  AND  HINTON 

r. 
HOGEBOOM  ET  AL. 

Bill  of  Sale  of  Vessel  not  Necessary  to  Transfer — 
Passes  by  Delivery — Law  of  United  Stales  as 
to  Register. 

A  regular  bill  of  sale  is  not  essential  to  transfer 
the  property  in  a  vessel,  but  the  same  passes  by  de- 
livery, like  any  other  chattel. 

The  law  of  the  United  States,  requiring  the  regis- 
ter to  be  inserted  in  the  bill  of  sale,  on  every  trans- 
fer of  a  vessel,  affects  only  its  character  and  privi- 
leges as  an  American  vessel. 

THIS  was  an  action  of  assumpsit,  for  sales, 
&c.,  furnished  by  the  plaintiffs,  who  are 
sailmakers,  on  the  6th  December,  1806,  for  a 
vessel  called  the  Convention,  owned  by  the  de- 
fendants. The  sails  were  furnished  by  the 
plaintiffs,  on  the  order  of  A.  Vosburgh,  the 
master.  The  ordinary  term  of  credit  was  three 
months.  It  appeared  from  the  custom-house 
books  that  the  defendants  were  owners  of  the 
vessel  in  1804,  and  there  was  no  change  of  the 
register,  or  any  record  of  a  transfer  of  tin- 
property  by  them,  until  in  the  autumn  of 
1807. 

Vosburgh  purchased  the  vessel  of  the  de- 
fendant in  180"),  and  the  vessel  was  delivered 
to  him  previous  to  the  sale  of  the  sails  by  the 
plaintiffs.  By  an  agreement  between  the  de- 
fendants and  Vosburgh,  at  the  time  of  the 
sale  of  the  vessel  to  him,  the  purehnse  money 
was  to  be*puid  in  installments,  at  dif  [*IJO$> 
ferent  periods,  and  a  formal  bill  of  sale  was 


wrongfully  exercised  his  discretion 
Ilarned,  18  L.  J.  Exch..  433. 

Compare,  also,  Alexander  v.  Hymn,  2  Johns.  Ctw., 
318;  Raiielye  v.  Prince,  4  Hill,  111) ;  Leland  v.  Ben- 
nett. 5  1011,286;  Ford  v.  Nilcs,  1  Hill,  300. 

it  in  <lt*rrctii»iaru  M-tt/i  the  court  tit  aUnir  a  ixirtji  to 
rail  a  tt'it nrxx  ayaiii  after  /iix  rrnminatiiin  hag  licen 
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Middleton  v.  |  tini*h<nl.  Unless  the  unwise  exercise  of  this  discre- 
tion is  oliviotis  it  will  not  be  a  ground  for  a  new 
trial.  Treadwell  v.  Stebblns,  6  IJosw..  53s ;  shelilon 
v.  Wood,  2  Hosw.,  2»I7  ;  Men  kins  v.  Anderson,  11 
Ha i-li.,  213. 
Compare,  also.  Ix>w  v.  Merrills,  «  \Vend..  2ftN ; 


Shepard  v.  Potter,  4  Hill.  2»t>. 
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not  to  be  executed  and  delivered  until  the 
payments  were  completed  ;  but  the  vessel  was 
to  be  delivered  immediately  to  Vosburgh;  and 
was,  in  fact,  delivered  to  him,  at  the  time  of 
the  sale,  for  his  sole  and  exclusive  benefit,  and 
he  afterwards  kept  possession,  and  received 
all  the  freight  and  earnings  of  the  vessel  to  his 
own  use.  The  consideration  money  was 
afterwards  paid,  according  to  the  agreement; 
but  the  bill  of  sale  was  not  executed  until  in 
the  autumn  of  1807,  when  Vosburgh,  having 
sold  the  vessel  to  one  Gibbs,  applied  to  the 
defendants,  and  obtained  a  regular  bill  of  sale 
from  them  to  him;  and  he  executed  another 
bill  of  sale  to  Gibbs. 

It  appeared  that  the  plaintiff  sold  the  sails 
on  a  credit  of  nine  months,  and  after  the  ex- 
piration of  the  time,  frequently  applied  to 
Vosburgh  for  payment,  prior  to  bringing  the 
present  action.  Vosburgh  represented  the 
vessel  as  his  own,  and  obtained  an  extension 
of  credit  on  stating  his  inability  to  pay  in  a 
shorter  time. 

Under  the  direction  of  the  judge,  a  verdict 
was  found  for  the  defendants. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  T.  Irving  for  the  plaintiff,  contended 
that  as  no  bill  of  sale  was  to  be  executed  until 
the  money  was  paid,  it  was  not  intended  that 
the  property  should  pass  until  the  payment. 
If  the  property  was  to  revert  in  case  of  the  non- 
payment at  the  time  stipulated,  then  it  cannot 
be  said  that  it  was  transferred  by  the  delivery. 
As  a  vessel,  if  sold  without  a  regular  bill  of 
sale,  reciting  the  register,  loses  the  privilege 
of  an  American  vessel,  in  regard  to  duties,  it 
is  not  to  be  presumed  that  Vosburgh  could 
consent  to  purchase  without  a  bill  of  sale.  It 
was  a  mere  contract  for  a  future  sale.  He 
31O*]  said  that  the  case  *of  Murgatroyd  v. 
Crawford  (3  Dallas,  491)  was  in  point. 

Messrs.  Van  Buren  and  T.  A.  Emmet  insisted 
that  there  was  a  complete  transfer  of  the  prop 
erty  by  the  contract  and  delivery  ;  that  a  bill 
of  sale  is  not  essential,  by  the  laws  of  the 
United  States,  to  the  transfer  of  the  property  in 
the  vessel,  but  the  same  passes  by  delivery. 
The  law  merely  requires  the  register  to  be  in- 
serted in  the  bill  of  sale,  in  order  to  entitle  the 
vessel  to  the  privileges  of  an  American  ship  ; 
but  this  law  applies  only  to  registered  vessels. 
Coasting  or  licensed  vessels  pass  by  delivery, 
like  any  other  chattel  ;  and  the  Convention 
was  a  coasting  vessel.  There  was  an  absolute 
sale  and  delivery  in  this  case. 

But  admitting  the  defendants  were  owners, 
there  is  sufficient  evidence  to  show  that  the 
credit  was  given  exclusively  to  Vosburgh  (1 
Str.,  816;  1  Term  Rep.,  108),  and  it  was  nec- 
essary for  the  plaintiff  to  prove  that  Vosburgh 
was  the  agent  of  the  defendants  ;  that  the  le- 
lationship  of  master  and  owners  subsisted  be- 
tween them  (8  East,  10),  or  that  he  had  author- 
ity to  bind  them. 

The  case  of  Murgatroyd  v.  Crawford  was 
afterwards  overruled,  in  the  case  of  Duncan- 
son  v.  M'Clure(4:  Dallas,  314),  and  in  Murga- 
troyd v.  M' Glare  (4  Dallas,  342),  which  related 
the  same  ship. 

Per  Curiam.  The  defendants  are  not  liable. 
The  property  in  the  vessel  was  not  in  the  de- 


fendants  when  the  plaintiffs  sold  the  sails  to 
the  master.      They  had  ceased  to  be  owners. 
The  credit  was  given  to  the  master.     The  mo- 
tion must,  therefore,  be  denied. 
Motion  denied. 

Cited  in  -15  Johns.,  303 ;    7  Cow.,  698 :    14  Wend 
138 ;  30  N.  Y.,  240 ;  7  Barb..  492 ;  14  Barb.,  584  :  5  Abb! 
Pr.,  460 ;   8  Bos.,  171 ;    3  Duer,  452 ;    16  Peters,  220 :  2 
Black.,  385 ;  6  Wall.,  30 ;  4  Mason,  393  ;  1  Wood  &  M  , 
314  ;  1  Cliff.,  380. 


*SCHEMERHORN  ET  AL.         [*3 1 1 

v. 

LOINES  ET  AL. 

Ship's  Supplies — Several  Owners — Payment  by 
Note  of  One — Receipt  in  Full — No  Discharge 
of  Other  Owners. 

Where  a  person  supplied  stores  to  a  ship  of  which 
there  were  several  owners,  on  the  order  of  one  of 
theiii,  who  acted  as  ship's  husband,  and  took  big 
note  in  payment  and  gave  a  receipt  in  full,  it  was 
held  to  be  no  discharge  of  the  other  owners,  espe- 
cially as  it  did  not  appear  that  the  plaintiff  knew  at 
the  time  that  there  were  other  owners. 

Citation— 5  Esp.  Cos.,  132. 

THIS  was  an  action  of  assumpsit,  brought  to 
recover  the  price  of  certain  articles  of  ship 
chandlery,  supplied  by  the  plaintiffs  as  ship 
chandlers,  in  May,  1806,  for  the  ship  Eleanor. 
The  cause  was  tried  before  Mr.  Justice  Yates, 
at  the  New  York  sittings,  in  December,  1809. 

The  goods  were  furnished  by  the  plaintiffs 
for  the  use  of  the  ship,  between  the  16th  and 
27th  May,  1806,  and  were  delivered  to  Benja- 
min Lord,  the  master,  and  one  of  the  defend- 
ants. The  articles  were  ordered  for  the  use  of 
the  ship  by  George  Townsend,  since  deceased. 
The  articles  were  charged  in  the  books  of  the 
plaintiffs  to  the  debit  of  the  "ship  Eleanor, 
Mr.  George  Townsend  and  owners."  No  time 
of  payment  was  mentioned,  but  the  usual 
credit  on  such  goods  is  six  months.  The  de- 
fendants. Richard  Loines,  James  Loines  and 
Benjamin  Lord,  and  George  Townsend,  were 
the  owners  of  the  ship  at  the  time  the  articles 
were  supplied  by  the  plaintiffs. 

The  plaintiffs  on  the  20th  October,  1806, 
took  from  George  Townsend,  who  was  the 
ship's  husband,  his  promissory  note  payable  in 
90  days,  lor  the  amount  of  the  account  and  gave 
him  the  following  receipt  :  "  New  York,  Oc- 
tober 20,  1806,  received  of  Mr.  George  Town- 
send  his  note  of  this  date  at  ninety  days,  for 
two  hundred  and  thirty-two  dollars  thirty-two 
cents,  in  full  for  supplies  of  ship  Eleanor." 


NOTE.— Receipt  —  Payment  by  note— Powers  and 
liabilities  of  joint  owners  of  vessels. 

Upon  the  question  of  payment  by  note  in  general, 
see  Murray  v.  Gouverneur,  2  Johns.  Cas.,  438 ;  Her- 
ring v.  Sanger,  3  Johns.  Cas.,  71,  notes. 

Upon  the  question  of  the  effect  of  a  receipt,  see  Mc- 
Kinstry  v.  PearsalJ,  3  Johns.,  319,  note. 

Where  the  note  of  one  of  several  joint  owners  of  a 
ship,  given  for  purchases  made  on  her  account,  is 
accepted  as  payment,  the  other  owners  are  dis- 
charged from  liability.  Chapman  v.  Durant,  10 
Mass.,  47 :  French  v.  Price,  24  Pick.,  13.  The  differ- 
ence between  the  law  of  Massachusetts  and  most  of 
the  other  States  as  to  payment  by  note  should  be 
remembered.  See  note  to  Murray  v.  Gouverneur, 
above  cited. 

See,  generally,  on  subject  of  power  and  liabilities 
of  joint  owners,  Munroe  v.  Holmes,  5  Allen,  201 ; 

Feilder, 
Bo  wen 


Elder  v.  Larrabee,  45  Me.,  590 ;  Stedman  v.  Feilder, 
25  Barb.,  605 ;  Hardy  v.  Sproule,  31  Me.,  71 ;  ~ 


v.  Peters,  71  Me.,  463. 
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Townsend  died  the  2d  December,  1806,  and 
continued  to  pay  his  notes  until  the  time  of  his 
death  ;  but  his  estate  afterwards  proved  to  be 
insolvent.  The  clerk  of  the  plaintiffs  testified 
that  when  he  delivered  the  goods,  and  when 
the  note  was  taken  from  Townsend  and  the 
recipt  given,  he  did  not  know  that  either  of  the 
present  defendants  was  owner  or  interested  in 
312*]  the  ship,  and  *that  he  did  not  believe 
that  the  plaintiffs  had  any  knowledge  of  that 
fact  at  that  time  ;  but  were  referred  to  the  de- 
fendants as  part  owners  by  the  administrator 
of  Townsend,  some  time  after  his  decease.  It 
was  proved  that  the  ship  Eleanor,  in  May  16, 
1806,  was  advertised  in  the  gazette,  for  Liver- 
pool, for  freight  or  passage,  and  application 
was  requested  to  be  made  to  Capt.  Lord,  on 
board,  or  to  J.  &  R.  Loines,  or  to  George 
Townsend  ;  and  this  gazette  was  regularly  tak- 
en at  the  store  of  the  plaintiffs  during  the 
year  1806  ;  but  it  was  not  proved  that  either  of 
the  plaintiffs  had  actually  seen  or  read  the  ad- 
vertisement. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court,  on 
a  case  in  which  the  above  facts  were  stated. 

Mr.  S.  Janes,  Jun.,  for  the  plaintiffs.  The 
defendants  were  owners  of  the  ship  at  the 
time  the  supplies  were  furnished,  and  must  be 
liable,  unless  the  plaintiffs  have  done  some 
act  to  discharge  them. 

The  taking  the  note  of  Townsend,  who  was 
a  part  owner  and  ship's  husband,  and  giving 
him  a  receipt  in  full,  is  no  payment  or  dis- 
charge of  the  original  debt.  (Tobey  v.  Barber, 
5  Johns.  Rep..  68.) 

The  giving  a  further  credit  of  90  days,  be- 
yond the  usual  term,  can  have  no  other  effect 
than  to  enlarge  the  time  of  the  payment,  as  ,it 
respects  the  parties  liable  in  the  first  instance. 
The  plaintiffs  have  shown,  as  far  as  it  was 
possible,  that  when  they  took  the  note  they 
did  not  know  that  there  were  other  owners. 

Mr.  Wetts,  contra.  The  original  liability  of 
the  defendants,  as  part  owners  of  the  vessel, 
is  not  denied  ;  but  we  contend  that  the  plaint- 
iffs, by  their  own  act,  have  discharged  them. 
The  entry  in  the  books  of  the  plaintiffs  shows 
that  they  were  aware  of  there  being  other 
owners;  and  the  advertisement  and  public  no- 
toriety of  the  fact  repels  any  inference  of  want 
of  knowledge  on  their  part. 

If  they  did  not  mean  to  look  to  Townsend 
313*]  alone,  why  *did  they  not  inquire  of 
him,  at  the  time,  as  to  the  other  owners  ?  The 
plaintiffs  took  the  note  in  full  payment  for 
the  goods,  and  meaning  to  take  the  risk  of  its 
payment.     The  extension  of  the  term  of  credit 
also  shows  this  intention.      If  this   had   been 
the  note  of  a  stranger  or  third  person,  it  would 
be  considered  as  giving  a  new  credit  and  a 
discharge  of  the  original  debtors  ;   and  Town 
send,  in  this  transaction,  may  be  considered  as 
a  third  person.     Again,  the  rights  of  the  de- | 
fendants  are  affected  by  the  credit  given  to  , 
Townsend  ;  for  if  they  had  been  called  on  for 
payment  at  the  end  of  six  months,  Townsend 
would  have  paid  his  proportion  ;  but  the  loss,  j 
as  it  re-spects  him,  has  been  occasioned  bv  tin- 
act  of  the  plaintiffs. 

Mr.  JonfM,  in  reply,  observed  that  in  fifed  v. 
White  el  <il.  (5  Esp.  Cas. ,  122).  a  Nisi  l*riu»  case, 
before  Lord  Ellenborough  and  a  special  jury, 
JOHNS.  REP.,  7. 


it  was  decided  that  if  a  person  supplies  stores 
to  a  ship  owned  by  several  persons,  and  takes 
in  payment  the  bill  of  the  ship's  husband  and 
part  owner,  and  settles  with  him  alone,  and 
afterwards  renews  the  bill,  he  discharges  the 
other  owners ;  but  in  that  case  the  other 
owners,  being  ignorant  of  the  dealings  between 
the  plaintiff  and  the  ship's  husband,  had  suf- 
fered him  to  receive  large  sums  of  money  as 
freight,  which  they  would  otherwise  have  de- 
tained ;  and  the  renewal  of  the  bill  showed 
clearly  the  intention  of  the  plaintiff  to  adopt 
him  as  the  single  debtor. 

Per  Curiam.  The  defendants  were  liable  as 
owners,  and  the  plaintiffs  have  done  nothing 
to  discharge  them.  The  taking  of  the  note  of 
Townsend,  and  giving  a  receipt  in  full,  is  no 
extinguishment  of  the  original  debt,  unless  the 
note  was  paid.  There  is  no  evidence  that  the 
plaintiffs  knew  that  the  other  defendants 
were  part  owners.  The  case  of  Rted  v.  White 
proceeds  on  the  ground  that  the  plaintiff  had 
taken  the  ship's  husband  *exclusively  [*314 
for  his  debtor,  knowing  there  we're  other 
owners,  and  after  a  settlement  of  accounts  be- 
tween them  and  the  ship's  husband. 

The  plaintiffs  are  entitled  to  judgment. 

Judgment  for  tlie  plaintiffs.1 

Cited  in— 1  Cow.,  303,  380;  4  Cow.,  288;  3  Wend 
82;  15  Wend.,  500;  21  Wend.,  452;  3  N.  Y.,  170:  9  N! 
Y.,  239;  20  N.  Y.,  441;  6  Hun,  58:  20  Barb.,  539;  7 
Bos.,  328;  2  E.  D.  Smith,  111 ;  3  Daly.  490;  5  McLean, 
270  ;  4  Mason,  343 ;  49  Ind.,  86  ;  47  Wis.,  (531. 


THE  PEOPLE  r.  HUMPHREY. 

Bigamy— Evidence  of  First  Marriage— Confu- 
sion of  Defendant  not  Sufficient. 

In  prosecutions  for  bigamy,  the  mere  confession 
of  the  party  is  not  sufficient  evidence  of  the  first 
marriage ;  but  there  must  be  proof  of  a  marriage  in 
fact. 

Citations— 4  Burr.,  2056;  Doug,  171. 

THE  prisoner  was  indicted  and  tried  at  the 
last  Oyer  and  Terminer  in  Ulster  County 
for  bigamy. 

The  marriage  of  the  defendant  with  A.  S.  on 
the  1st  of  August  last  was  duly  proved.  It 
was  also  proved  that  a  short  time  afterwards, 
a  person  calling  herself  Elizabeth  Humphrey, 
and  the  wife  of  the  prisoner,  appeared  before 
a  justice  of  the  peace,  and  charged  him  with 
the  offense  of  bigamy.  On  his  examination  be- 
fore the  magistrate,  the  prisoner  voluntarily 
acknowledged  that  Elizabeth,  wlro  was  then 
present,  was  his  wife,  and  that  they  had  been 
married  about  four  years  before.  The  counsel 
for  the  prisoner  objected  that  the  evidence  of 
the  confession  of  the  prisoner  of  his  first 
marriage  was  not  sufficient  proof  of  a  marriaire 
in  fact  ;  but  the  objection  was  overruled,  and 
the  prisoner  was  convicted.  The  judgment 
having  been  suspended,  lie  was  now  brought 
up  on  Jiabea*  corpus  ;  and  the  question  raised 
for  the  consideration  of  I  lie  court  was.  whether 
the  prisoner  could  be  convicted  of  bigamy  on 
his  own  confession  out  of  court,  without  any 

1.— Sec  the  ease  of  Mnldon  v.  Wliltlock  (I  Cnweii. 
2Wt,  which  wasin  nil  respect*  similar  to  the  pn-wnt, 
and  was  similarly  decided. 
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other  evidence  whatever  of  a  marriage  in  fact. 

Mr.  Sudam  for  the  prisoner.  He  cited  1 
East's  P.  C.,  470. 

Mr.  Hopkins,  contra. 

Per  Curiam.  In  M&rrisv.  Miller  (4  Burr., 
2056)  Lord  Mansfield  held  that  in  prosecutions 
3 1 5*]  for  bigamy,  as  well  as  in  actions  *f or 
crim.  con.,  a  marriage  in  fact  must  be  proved  ; 
and  the  same  rule  was  recognized  in  Birt  v. 
Barlow  (Doug.,  171).  The  mere  confession  of 
the  party  is  not  sufficient  evidence.  The 
prisoner  must  be  discharged. 

Prisoner  discharged. 

Cited  in-4  N.  Y.,  234 :  5  Barb.,  216 ;  26  Barb.,  185 ; 
1  T.  &  C..  493 ;  1  Park.  385 ;  1  Bradf .,  507 :  7  Leg.  Obs., 

78. 


JOHNSTON 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance  —  Preliminary  Proof  of  Inter- 
est and  Loss  —  Submission  to  Agent  —  Payment 
of  Amount  into  Court  —  Admits  Cause  of 
Action. 

Where  the  preliminary  proofs  of  interest  and  loss 
on  a  policy  of  insurance  were  submitted  by  the 
insurers  to  their  agent,  who  stated  the  amount  of 
loss,  which  was  accordingly  paid  into  court  ;  it  was 
held  that  the  act  of  the  agent  of  the  insurers  ad- 
mitted the  sufficiency  of  the  proofs,  in  the  first  in- 
stance.* 

Payment  of  money  into  court  admits  the  cause 
of  action  as  stated  in  the  plaintiff's  declaration.  t 


was  an  action  on  an  open  policy  of 
-L  insurance  on  cargo,  from  New  York  to 
Martinique.  The  policy  was  dated  the  25th  of 
'  May,  1807.  The  plaintiff  abandoned  on  the 
5th  October,  1807,  for  a  total  loss,  by  perils 
of  the  sea.  The  declaration,  besides  a  count 
on  the  policy  for  a  total  loss,  contained  the 
usual  money  counts.  The  defendants  pleaded 
the  general  issue,  and  paid  into  court  $1,400, 
under  the  common  rule,  upon  the  whole  dec- 
laration. 

The  cause  was  tried  at  the  New  York 
sittings,  in  April,  1810,  before  Mr.  Justice 
Spencer. 

The  vessel  sailed  on  the  voyage  with  a  cargo 
belonging  to  different  shippers,  besides  the 
plaintiff.  The  preliminary  proofs  which  were 
admitted  were  a  protest  made  at  Martinique, 
an  invoice  of  the  cargo  belonging  to  the 
plaintiff,  who  was  the  master  of  the  vessel, 
together  with  the  original  bills  of  parcels  for 
the  goods,  mentioned  in  the  invoice  ;  a  survey 
of  tie  goods  at  Martinique,  and  an  authenti- 
cated account  of  the  sales  at  auction  of  the 
goods  described  in  the  invoice,  being  seven 
boxes  of  muslins  ;  all  of  which  were  exhibited 
at  the  trial.  From  the  survey,  &c.,  it  appear- 
ed that  the  goods  were  damaged  by  sea-water, 

*VVhat  preliminary  proofs  are  sufficient,  and  by 
whom  and  how  thev  may  be  waived.  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.  Rep.,  307  :  Vose  v.  Robin- 
son, 9  Johns.  Rep.,  192  ;  Lawrence  v.  Ocean  Ins.  Co., 
11  Johns.  Rep..  241;  Francis  v.  Ocean  Ins.  Co.,  6 
Cowen,  404  ;  S.  C.,  in  error,  2  Wendell,  64.  See,  also, 
as  to  preliminary  proofs  in  flre  insurance,  Dawes  v. 
North  River  Ins.  Co.,  7  Cowen,  462;  Norton  v. 
Rens  and  Saratoga  Ins.  Co.,  7  Cowen,  645 

+Fule  Spaulding  v.  Vandercook,  2  Wendell,  431. 
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I  and  the  damage  was  estimated  at  25  per  cent.  ; 
|  and  they  were  sold  at  public  auction,  for  whom 
it  might  concern,  by  order  of  the  "  Tribunal  of 
the  First  Instance,"  at  Martinique. 

*John  Ferrers,  a  witness  for  the  [*316 
plaintiff,  testified  that  he  is  agent  for  the  de- 
fendants, for  the  purpose  of  stating  and  ad- 
justing claims  against  them  for  losses  ;  and 
that  the  papers  exhibited  as  preliminary 
proofs,  with  others,  were  submitted  to  him  for 
the  purpose  of  estimating  the  loss  ;  and  that 
he  made  a  calculation  according  to  the  survev 
of  25  per  cent,  loss  on  the  original  invoice,  and 
delivered  his  estimate  with  the  papers  to  the 
defendants  ;  and  that  the  statement  was  made 
|  for  the  purpose  of  ascertaining  the  amount  to 
be  brought  into  court ;  and  the  money  accord- 
ingly paid  into  court  was  a  little  more,  in  order 
to  cover  any  miscalculation. 

Under  the  direction  of  the  judge,  a  verdict 
was  found  for  the  plaintiff  for  a  total  loss,  the 
amount  to  be  ascertained  by  persons  appointed 
by  the  court. 

Mr.  Wells,  for  the  plaintiff,  contended  that 
the  preliminary  proofs  of  interest  and  loss  were 
sufficient.  The  protest,  survey,  and  other 
papers  were  referred  by  the  defendants  to  Mr. 
Ferrers,  their  agent,  for  his  examination  and 
opinion,  and  he  must  have  ascertained  the  in- 
terest of  the  plaintiff,  the  loss,  and  the  amount 
of  that  loss.  The  defendants  adopted  the  re- 
sult of  this  inquiry.  They  have  adopted  the 
acts  of  their  agent,  and  must  be  bound  by 
them.  They  have  admitted  that  the  plaintiff 
had  an  insurable  interest  to  the  amount  sub- 
scribed to  the  policy,  and  that  there  was  a  loss 
by  the  perils  of  the  sea. 

Again,  a  payment  of  money  into  court, 
generally,  on  all  the  counts  in  the  declaration, 
is  an  admission  of  the  cause  of  action,  as 
stated  in  the  declaration,  and  the  only  question 
is  as  to  the  amount  of  damages.  He  cited  5 
Burr.,  2640  ;  1  Term  Rep.,  464 ;  2  Term  Rep., 
275  ;  4  Term  Rep.,  579  ;  2  East,  128  :  2  Bos.  & 
Pull.,  550;  1  Campbell's  A7.  P.,  557  ;  Peake's 
Law  of  Ev.,  202,  203(215). 

Messrs.  C.  1.  Bogert  and  8.  Jones,  Jun., 
contra.  The  only  evidence  of  the  interest  is 
the  invoice  and  bills  of  parcels.  *There  [*3 1 7 
is  no  proof  that  the  goods  were  actually 
shipped. 

Again,  there  is  no  evidence  as  to  the  cause 
of  the  damage  ;  whether  in  consequence  of 
bad  stowage  or  not ;  whether  the  goods  were 
damaged  before  they  were  shipped,  or  by 
being  put  on  deck.  The  survey  merely  states 
that  there  was  a  loss  of  at  least  25  per  cent.  ; 
and  there  is  no  evidence  of  a  greater  loss. 
Strict  proof  is  required  of  a  technical  total 
loss.  A  sale  at  auction  is  not  a  criterion  of  the 
damage. 

If  the  plaintiff  relies  on  the  adjustment  of 
Mr.  Ferrers,  he  must  be  concluded  by  it,  and 
cannot  claim  beyond  the  amount  stated.  But 
an  adjustment  is  not  conclusive.  (Herbert  v. 
Champion,  1  Campb.  N.  P.,  134.) 

As  to  the  effect  of  paying  money  into  court, 
the  English  courts  appear  to  have  gone  as  far 
as  to  say  that  it  admits  the  cause  of  action  ; 
but  distinguished  men  in  England  have  thought 
otherwise.  Lord  Ch.  J.  Eyre,  in  the  case  of 
Outteridge  v.  Smith  (2  H.  Bl.,  374)  held, 
that  after  the  payment  of  money  into  court, 
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there  might  be  a  nonsuit,  judgment  as  in  case  of 
a  nonsuit,  demurrer  to  evidence,  a  ple&puis  dar- 
rien  continuance,  in  short,  that  the  cause  goes 
on  substantially  in  the  same  manner  as  if  no 
money  had  been  paid  at  all.  In  Mucker  et  al. 
v.  Palsgrave  (1  Camp.,  N.  P.,  557  ;  1  Taunton's 
Rep.,  419),  Sir  James  Mansfield  said  he  re- 
membered the  time  when  paying  money  into 
court,  was  not  an  admission  of  any- 
thing. Payment  of  money  into  court, 
as  for  a  partial  loss,  does  not  admit  a 
total  loss.  The  true  rule  undoubtedly  is,  that 
the  effect  of  a  payment  into  court  is  only  to 
strike  so  much  out  of  the  declaration  ;  it  ad- 
mits only  that  the  plaintiff  is  entitled  to  the 
amount  paid  into  court ;  but  if  he  claims  more, 
he  must  proceed  and  prove  everything  pre- 
cisely in  the  same  manner  as  if  no  money  had 
been  paid  in.  Our  courts  have  not  adopted 
the  rule  contended  for  by  the  other  side,  and 
.are  at  liberty  to  lay  down  such  a  rule  as  may 
be  reasonable  and  convenient. 
318*]  *Mr.  Hoffman,  in  reply,  observed 
that  the  preliminary  proofs  were  amply  suffi- 
cient, and  were  supported  by  the  evidence  at 
the  trial.  The  goods  were  necessarily  sold  at 
auction,  according  to  the  mode  of  proceeding 
at  Martinique.  It  is  the  universal  practice  to 
sell  damaged  goods  at  auction,  for  the  benefit 
•of  whoever  it  may  concern.  It  is  the  constant 
practice  in  the  port  of  New  York  for  the  war 
dens  to  sell  at  auction  all  goods  which  are  dam- 
aged to  the  amount  of  five  per  cent. 

Unless  objected  to  at  the  time,  the  acts  of 
Mr.  Ferrers,  the  agent  of  the  defendant,  are 
conclusive.  (1  Caines,  444.) 

Per  Curium.  The  proof  of  interest  and  loss 
were  sufficient,  in  the  first  instance,  to  entitle 
the  plaintiff  to  recover.  This  is  admitted  by 
the  act  of  the  agent  of  the  defendants,  which 
is  binding  on  them  ;  and  the  payment  of  the 
money  into  court  was  an  admission  of  the 
cause  of  action,  as  alleged  in  the  declara- 
tion. The  plaintiff  is,  therefore,  entitled  to 
judgment. 

Judgment  for  tJie  plaintiff. 

Cited  in— «  Cow.,H15 ;  14  Wend.,  223 ;  6  Paige,  586 ; 
14  Barb.,  212. 


be  served  personally,  unless  the  party  shall 
have  removed  out  of  the  State.  As  the  bail 
had  removed  from  the  County  of  Rensselaer, 
he  could  not  be  sued  in  the  Common  Pleas. 
The  suit  must,  therefore,  of  necessity,  be 
brought  in  this  court. 

Motion  denied. 

Cited  in— 9  Johns.,  81 :  13  Johns.,  424 ;  1  Hill,  605 : 
3  Hill,  560 :  7  Peters,  286. 


DAVIS  v.  GILLET  ET  AL. 
Mail — Common   Pleas  —  Removal — Jurisdiction. 

Where  bail  in  a  court  of  common  pleas  reinov.! 
out  of  the  county,  an  action  on  the  re-cognizance. 
may  be  brought  in  this  court. 

Citation— Act,  24  sess.,  ch.  186. 

TMIIS  was  a  suit  on  a  recognizance  of  bail, 
L  taken  in  a  cause  in  the  Court  of  Common 
Pleas  of  Rensselaer  County. 

A  motion  was  made  to  set  aside  the  proceed- 
ings, on  the  ground  that  the  suit  ought  to  have 
been  brought  in  the  Court  of  Common  Pleas, 
where  the  original  suit  was  carried  on.  (6 
Term  Rep.,  W>.) 

The  bail  had  removed  out  of  the  County  of  i 
Rensselaer  into  another  county. 

Per  Curium.  The  Act  for  the  Relief  of  Spe- 
cial Bail  (24  sess.,  ch.  180)  requires  the  wirt 
3  lJ>*J/*wi/M  on  recognizance  *against  bail  to 
JOHNS.  REP.,  7.  N.  Y.  R.,  4.  2 


RICHMOND  v.  ROBERTS. 

Bond  with  Warrant  of  Attorney — For  Discharge 
Prisoner  of — Confession  of  Judgment — Judg- 
ment set  Aside — Bond  Taken  for  Ease  and 
Favor. 

Where  a  jailer  discharged  a  defendant  in  execu- 
tion, on  his  executing  to  him  a  bond,  with  a  warrant 
of  attorney,  for  the  amount  of  the  debt,  and  addi- 
tional charges,  the  court  set  aside  the  judgment  en- 
tered up  on  the  bond  and  the  warrant  of  attorney, 
and  left  the  party  to  seek  his  remedy  by  an  action 
on  the  bond,  so  that  the  defendant  might  avail  him- 
self of  any  defense  at  law. 

Whether  such  a  bond  taken  by  a  sheriff  or  jailer 
is  not  against  the  statute,  as  taken  for  ease  and 
favor,  and  by  color  of  office.  Qucere. 

THE  defendant  in  this  cause  was  taken  on  a 
ca.  sa.  by  the  sheriff  of  Columbia,  at  the 
suit  of  Alexander  Pope,  and  committed  to  the 
custody  of  the  plaintiff  as  jailer.  The  plaint- 
iff took  a  bond,  payable  in  ten  days,  and  a 
warrant  of  attorney  to  confess  judgment  there 
on,  for  the  amount  of  the  ca.  sa.,  together  with 
$10,  for  additional  costs  and  charges  of  the 
plaintiff.  At  the  end  of  ten  days,  judg- 
ment was  confessed  and  entered  up  on  the 
bond.  A  motion  was  now  made  to  set  aside 
the  judgment  and  warrant  of  attorney. 

Per  Curiam.  The  judgment  and  warrant  of 
attorney  must  be  set  aside.  To  tolerate  a  prac 
tice,  for  a  sheriff  or  jailer  to  take  a  judgment 
bond  from  a  prisoner  charged  in  execution,  for 
the  amount  of  the  execution,  and  such  other 
charges  as  the  sheriff  or  jailer  may  think  prop- 
er to  demand,  would  lead  to  the  greatest  abuse 
and  oppression.  Such  bonds,  at  least,  ought 
to  be  open  to  every  inquiry  and  defense  at  law. 
We  are  inclined  to  think  that  such  bonds  are 
against  the  statute,  as  being  taken  for  ease  and 
favor,  and  by  color  of  office  ;  but  on  this  point 
we  do  not  mean  to  give  an  opinion,  or  to  con- 
clude the  party  ;  but  merely  set  aside  the  judg- 
ment and  warrant  of  attorney,  and  leave  the 
plaintiff,  if  he  pleases,  to  prosecute  the  bond 
at  law. 

Motion  granted. 

CiU-d  in-«  Cow.,  408;  It!  N.  Y.,  443  ;  4  Barb.,  52;  3 
How.  Pr.,  83. 


•RICHARDS  r.  BROWN.     [*32O 

iw  —  Feigned  Issue  —  Ilotr  Settled. 


When-  iiny  difficulty  ariws  in  making  up  ti 
issiii1,  ordered  bv  the  court,  it  must  be  settled  before 
a  judge  tit  hin  chambers. 

THE  counsel  for  the  parties  not  agreeing,  on 
making  up  a  feigned  issue,  directed  in  the 
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cause,  at  the  last  term,  a  question  arose,  wheth- 
er it  was  to  be  settled  by  the  court,  or  a  judge 
at  his  chambers. 

Mr.  TaUmadge  for  the  plaintiff. 

Mr.  Munro,  contra. 

Per  Guriam.  If  any  difficulty  arises  be- 
tween the  parties,  as  to  the  feigned  issue,  it 
must  be  settled  before  a  judge  or  commis- 
sioner. 


PARKER  v.  ROOT. 
Parol  Agreement  Between  Attorneys. 


ment  between  attorneys,  even  as  to  bringing:  on  a- 
cause  to  trial  at  the  circuit.* 

THE  defendant  moved  for  judgment,  as  in 
case  of  nonsuit,  for  not  bringing  the  cause 
to  trial  at  the  last  Albany  Circuit. 

Mr.  Sherwood,  contra,  read  an  affidavit,  stat- 
ing that  the  attorneys  had  entered  into  a  parol 
agreement  to  change  the  venue  in  the  cause, 
which  was  the  reason  that  it  was  not  brought 
on  to  trial,  pursuant  to  the  notice. 

Per  Curiam.  We  cannot  take  notice  of  pa- 
rol agreements  of  attorneys,  even  with  respect 
to  bringing  a  cause  to  trial  at  the  circuit.  The 
motion  is  granted  :  but  with  leave  to  stipulate, 
on  payment  of  the  costs  of  this  application. 

*Griswold  v.  Lawrence,  1  Johns.  Rep.,  507  :  contra, 
in  the  Court  of  Errors,  Chamberlain  v.  Fitch,  2 


Cow.,  243. 
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[END  OP  NOVEMBER  TERM,  1810.] 
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STATE   OF  NEW   YORK, 


FEBRUARY  TERM,  1811,  IN  THE  THIRTY-FIFTH  YEAR  OF  OUR  INDEPENDENCE. 


%*  On  the  first  day  of  February,  Matthias  B.  Hildreth,  Esq.,  was  appointed  Attorney- 
General,  in  the  place  of  Abraham  Van  Vechten,  Esq. 


JEROME  v.  WHITNEY. 

Note — Payment  in  "Neat  Cattle" — Not  a  Note 
'Within  the  Statute — Consideration — "  Value 
Received,"  Prima  Facie  Evidence — Burden  of 
Proof. 

A  note  to  pay  sixty  dollars,  in  neat  cattle,  is  not  a 
note  within  the  statute,  and  the  consideration  must 
be  stated  and  shown.  But  the  words  "value  re- 
ceived," in  such  a  note,  is  prima  facie  evidence  of  a 
consideration,  and  sufficient  to  cast  on  the  defend- 
ant the  burden  of  proving  that  there  was  no  con- 
sideration. But  if  the  plaintiff,  in  his  declaration 
on  such  a  note,  instead  of  statins:  generally  that  it 
was  given  for  value  received,  sets  forth  specially  in 
what  the  value  received  consisted,  he  is  bound  to 
prove  the  particular  value  according-  to  the  aver- 
ment, and  the  ireneral  acknowledgment  of  value  in 
the  note  is  not  sufficient  to  support  the  declaration. 

Citations-3  Cai.,  286;  3  Johns.,  484;  10  East,  431. 

THIS  was  an  action  of  assumpstt.  The  dec- 
laration contained  two  counts.  1.  For 
that  whereas  the  defendant,  on  the  9th  Novem- 
ber, 1803,  at,  &c.,  in  consideration  that  the 
plaintiff  would  then  and  there  sell  and  convey 
to  the  defendant,  a  certain  piece  or  parcel  of 
land,  situate,  &c.,  made  a  certain  instrument 
or  note  in  writing,  subscribed,  &c.,  bearing 
date  the  same  day  and  year  aforesaid,  and 
delivered  the  same  instrument  in  writing  to 
the  plaintiff,  and  thereby,  for  value  received, 
promised  to  pay  the  plaintiff  sixty  dollars  with 
interest,  to  be  paid  in  neat  cattle,  in  one  year 
from  the  date,  at  cash  price,  &c.,  and  the 
plaintiff  averred  that  he  did  then  and  there 
.'Jliii*!  *sell  and  convey  to  the  defendant,  a 
certain  lot  or  piece  of  land,  situate,  <fce.,  by 
virtue  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  defendant 
became  liable  to  pay.  &c. ,  and  being  so  liable, 
did.  afterwards,  on,  &c.,  at,  «fcr.,  undertake 
and  promise,  &c.  2.  The  second  count  was 
for  money  had  and  received  to  the  use  of  the 
plaintiff.  The  defendant  pleaded  non  as- 
numpsit. 

JOHNS.  HEP..  7. 


The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, on  the  9th  June,  1810,  before  the  Chief 
Justice. 

The  plaintiff  gave  in  evidence  a  note,  as 
follows:  "For  value  received,  I  promise  to 
pay  Chauncey  Jerome  sixty  dollars,  with  in- 
terest, to  be  paid  in  neat  cattle,  in  one  year 
from  this  date,  at  cash  price.  Witness  my 
hand  at  Aurelius,  November  9, 180:1  Jonathan 
Whitney."  The  counsel  for  the  defendant 
moved  for  a  nonsuit,  unless  the  plaintiff  proved 
the  consideration  set  fort  in  his  declaration, 
and  the  averment,  as  to  the  same  considera- 
tion, there  stated;-  but  the  objection  was  over- 
ruled by  the  Chief  Justice,  who  decided  that 
the  words  "  value  received,"  in  the  note,  were 
prima  facie  evidence  of  the  consideration,  and 
cast  the  burden  of  proof  on  the  defendants  to 
disprove  it ;  and,  thereupon,  the  jury  under 
his  direction,  found  a  verdict  for  the  plaintiff 
for  $84.45. 

Mr.  Rodman,  for  the  defendant.  I  rely  on 
the  case  of  Lansing  v.  M'Killip(3  Caines'Rep., 
206).  It  was  there  decided,  after  a  considera- 
tion of  all  the  cases,  that  where  two  good 
considerations  are  stated  in  a  written  contract, 
both  must  be  proved  as  laid,  though  the  pro- 
mise express  to  be  for  "  value  received."  The 
doctrine  is  laid  down  in  Hug/ten  v.  Hughe*  (7 
Term  Hep.,  350,  note  a;  1  Comyn  on  Contracts, 
10  to  13;  Chitty  on  Bills,  12,  62),  that  a  parol 
promise,  though  in  writing,  is  not  valid  unless 
the  consideration  be  proved.  The  words  "value 
received"  do  not,  of  themselves,  import  a  con- 
sideration, but  it  must  be  averred  and  proved. 

*Mr.  Cady,  contra.  In  Jnrkson,  ex  [*;{U,'{ 
dem.  Iluditon,  v.  Alexander  (3  Johns.  Hep., 
484)  the  court  decided  that  the  words  "  value 
received,"  in  a  deed,  imported  a  sufficient 
consideration  ;  and  the  Chief  Justice,  in  tak- 
ing notice  of  the  case  of  Igniting  v.  W Kit- 
lip,  observed  that  it  was  determined  on  the 
ground  that  the  words  "value  received"  im- 
ported a  consideration,  though  two  of  the 
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judges  intimated  an  opinion  that  they  did  not 
dispense  with  the  necessity  of  averring  and 
proving  a  consideration.  If,  then,  these  words 
import  a  sufficient  consideration  in  a  deed, 
there  is  no  good  reason  why  they  should  not 
have  the  same  effect  in  a  simple  contract. 

Again,  the  plaintiff  was  entitled  to  offer  the 
note  in  evidence  under  the  money  count.  (2 
Johns.  Rep..  235.)  This  gets  rid  of  the  objec- 
tion as  to  the  necessity  of  proving  the  special 
consideration  laid  in  the  first  count. 

Per  Curiam.  This  is  not  a  promissory  note 
under 'the  statute,  for  it  is  payable  in  "  neat 
cattle,"  and  it  therefore  required  a  considera- 
tion to  be  stated,  either  by  showing  the  ac- 
knowledgment of  one  upon  the  face  of  the 
note,  or  otherwise  by  particularly  averring  it, 
as  in  the  declaration  upon  a  special  agreement. 
The  note  is  expressed  to  be  given  for  value 
received,  and  the  question  is  whether  that  is 
not  evidence,  prima  facie,  of  a  consideration. 
Whatever  might  have  been  the  true  import  of 
the  decision  in  Lansing  v.  M'Kittip  (3  Caines, 
286)  in  repect  to  this  question,  is  not  now  very 
material,  for  since  the  case  of  Jackson  v.  Alex- 
ander (3  Johns.  Rep.,  484),  the  court  cannot 
consistently  say  that  the  acknowledgment  of 
value  received  is  not  evidence  of  consideration 
in  a  note  as  well  as  in  a  deed.  It  is  sufficient 
to  cast  upon  the  defendant  the  burden  of 
proving  that  there  was  no  consideration.  This 
rule  is  reasonable  and  convenient.  Notes  pay- 
able in  specific  chattels  are  very  common,  and 
to  compel  the  plaintiffs,  in  every  instance, 
notwithstanding  the  note  is  expressed  to 
324*j  *be  for  value  received,  to  prove  the 
true  and  identical  consideration  at  large,  is 
imposing  upon  him  a  great  and  unnecessary 
hardship.  The  confession  of  value  by  the 
maker  of  the  note  ought  to  be  sufficient  in  the 
first  instance. 

Had  the  plaintiff  in  this  qase  declared  upon 
the  note,  stating  it  to  have  been  given  for 
value  received,  and  had  not  set  forth  a  special 
and  particular  consideration,  the  production 
and  proof  of  the  note  would  have  been  suffi- 
cient to  have  put  the  defendant  upon  his  de- 
fense. But  having  specified  in  what  that  value 
consisted,  he  was  bound  to  prove  the  averment 
as  laid.  A  particular  value  charged  was  ma- 
terially different  from  value  in  general ;  and 
so  it  was  lately  held  in  England,  in  Knitt  v. 
Wittiains  (10  East,  431).  On  this  ground  the 
verdict  must  be  set  aside  for  misdirection,  and 
a  new  trial  awarded,  with  costs  to  abide  the 
event;  but  the  plaintiff  is  at  liberty  to  amend 
his  declaration,  by  striking  out  the  special 
consideration  set  forth. 

New  trial  granted. 

Cited  in-4  Wend.,  577 ;  15  N.  Y.,  426 ;  36  Barb.,  308 ; 
3  McLean,  234;  13  Mich..  212. 


KETLETAS  v.  FLEET. 

Conditional  Manumission  of  Slaw — In  Writing 
— Subsequent  Absolute  Sale — Concealment  of 
Written  Agreement — Fraud — Snle  Void — Li- 
abiMty  of  Vendor  for  Purchase  Money. 

The  owner  of  a  slave  gave  a  written  promise  to 
manumit  such  slave  in  eight  years,  on  condition  of 

340 


his  faithful  service  during  that  period ;  this  was  held 
to  be  a  conditional  manumission,  obligatory  on  the 
master  and  of  which  the  slave  might  avail  himself , 
on  the  performance  of  the  condition. 

After  giving  such  a  written  covenant,  which  was 
delivered  to  the  custody  of  a  third  person,  the  mas- 
ter sold  the  slave,  absolutely,  for  his  full  value ;  and 
the  vendee,  though  he  was  informed  at  the  time  of 
the  sale  that  the  slave  had  been  promised  his  free- 
dom in  eight  years,  yet  did  not  know  of  the  written 
covenant  until  after  the  sale,  when  he  returned  the 
slave  to  the  vendor,  and  rescinded  the  contract ;  in 
an  action  brought  by  the  vendor  to  recover  the  pur- 
chase money,  it  was  held  that  the  vendee  being  ig- 
norant of  the  existence  of  the  written  covenant  at 
the  time  of  the  sale,  the  concealment  was  a  fraud, 
and  vacated  the  contract. 

If  a  man  sells  a  different  interest  from  that  which 
he  pretends,  and  especially  if  the  contract  is 
founded  in  ignorance  and  fraud,  the  purchaser  of 
the  chattel  may  return  it  to  the  vendor,  if  he  does  so 
immediately  after  the  discovery  of  the  imposition, 
and  thereby  rescind  the  contract. 

Citations— 5  Johns.,  365 ;  Stat.,  24  sess.,  ch.  188,  sec. 
2 ;  3  Esp.  Cas.,  82 ;  1  T.  R..  136 ;  2  Esp.  Cas.,  639 ;  1 
Camp.  N.  P.,  40. 

THIS  was  an  action  on  the  case,  to  recover 
the  price  of  a  negro  boy  sold  by  the 
plaintiff  to  the  defendant.  *The  cause  [*325 
was  tried  at  the  New  York  sittings,  in  May, 
1808,  before  Mr.  Justice  Van  Ness. 

The  plea  was  the  general  issue,  with  notice 
that  the  defendant  would  give  in  evidence  that 
the  plaintiff,  on  the  1st  of  March,  1804,  agreed 
and  promised  to  make  the  boy  free  in  eight 
years,  from  the  8th  of  April,  1804,  and  that, 
at  the  time  of  the  sale,  he  had  no  right, to 
transfer  the  boy  for  a  longer  period  than  eight 
years ;  and  that,  as  soon  as  the  deception,  in 
selling  the  boy  for  life,  was  discovered,  the  boy 
was  returned  to  the  plaintiff,  and  the  contract 
of  sale  rescinded. 

At  the  trial,  the  plaintiff  proved  the  sale  as 
stated  in  1806,  for  the  price  of  $250,  and  the 
delivery  of  the  negro  to  the  defendant ;  and 
that  the  negro  was  for  some  time  afterwards  in 
the  employment  of  the  defendant. 

The  defendant  offered  in  evidence  a  writing, 
under  the  hand  and  seal  of  the  plaintiff,  dated 
the  1st  of  March,  1804,  stating  that  he  did 
promise  and  agree  to  give  his  boy  Tom  free  in 
eight  years,  from  the  1st  day  of  April,  1804, 
upon  condition  that  Tom  conducted  himself  as 
an  industrious,  honest  and  faithful  servant, 
during  that  period.  This  writing  was  objected 
to,  but  admitted  and  proved.  It  was  also 
proved  that  the  negro  left  it  in  the  hands  of  a 
third  person,  for  safe  keeping.  The  defense 
was  that  the  defendant  had  no  knowledge  of 
this  contract,  and  that  it  was  fraudulently  con- 
cealed from  him.  The  plaintiff  objected  to 
this  defense,  but  it  was  admitted.  The  de- 
fendant proved  that  eight  or  ten  days  after  the 
sale  he  went  to  the  house  of  the  plaintiff  to 
deliver  back  the  negro,  on  account  of  that 
contract,  and  to  pay  wages  for  the  time  he  had 
the  boy.  The  fact  of  this  tender  was  admitted 
by  the  plaintiff.  It  was  further  proved,  on  the 
part  of  the  defendant,  that  he  was  informed  of 
the  existence  of  the  writing  by  the  person  with 
whom  it  had  been  deposited,  about  eight  or  ten 
days  after  the  sale,  and  that  the  plaintiff  had 
applied  for  *the  instrument,  stating  [*326 
that  the  boy  was  sold,  and  that  the  instrument 
was  of  no  consequence. 

The  plaintiff,  on  the  other  hand,  proved  that 
the  defendant,  before  the  sale,  said  to  the  boy 
that  he  must  be  a  good  boy,  as  the  plaintiff 
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had  agreed  to  liberate  him  at  the  expiration  of 
eight  years.  The  plaintiff  and  defendant  lived 
near  each  other.  The  defendant  said,  the  day 
before  the  sale,  that  if  he  bought  the  boy,  he 
wanted  him  for  life,  and  he  would  not  make 
any  promise  to  liberate  him,  as  the  plaintiff 
had  done.  The  defendant  lived  in  the  family 
of  the  plaintiff  at  the  time  the  contract  with 
the  boy  was  executed  ;  and  the  contract  was 
frequently  talked  of  in  the  family,  and  well 
known  to*  them  all. 

The  plaintiff  further  offered  to  prove  that 
the  negro  had  broken  the  condition  in  the  con- 
tract, but  this  evidence  was  rejected. 

The  defendant  them  proved  that  $250  was 
the  full  value  of  the  slave,  and  that  he  bought 
the  boy  as  a  slave. 

The  plaintiff  proved  that  the  defendant  ad- 
mitted that  he  knew,  before  the  sale,  that  the 
plaintiff  had  engaged  to  manumit  the  boy  at 
the  expiration  of  eight  years  ;  but  that  he  did 
not  know  of  the  writing. 

The  judge  charged  the  jury  that  if  the  de- 
fendant knew  that  the  plaintiff  had  agreed  to 
give  the  boy  free  in  eight  years,  yet  if  he  did 
not  know  of  the  writing,  they  ought  to  find 
for  the  defendant ;  and  the  jury  found  accord- 
ingly. 

A  motion  was  made  for  a  new  trial,  on  the 
following  grounds  : 

1.  That  the  writing  was  not  obligatory. 

2.  That,  as  the  sale  had  been  carried  into 
execution,  the  defendant  could  not  set  off  the 
pretended  fraud  against  the  price. 

3.  That  the  defendant  had  notice  of  the 
contract  at  or  before  the  sale. 

327*]  *4.  That  the  plaintiff  ought  to  have 
been  permitted  to  show  the  condition  broken. 

Mr.  P.  W.  Rfiddiff,  for  the  plaintiff .  1.  The 
paper  given  by  the  plaintiff,  and  relied  on  by 
the  defendant",  was  a  mere  declaration  of  in- 
tention, and  not  obligatory  on  the  plaintiff.  It 
does  not  purport  to  be  a  contract  or  agreement 
with  the  slave,  or  any  other  person. 

Admitting  that  it  was  an  agreement  in  form, 
yet,  being  made  with  a  slave,  a  person  incapa- 
ble of  contracting,  it  was  void.  To  make  a 
valid  agreement,  there  must  be  two  parties  ca- 
pable of  contracting,  and  a  tit  subject  of  con- 
tract. There  must  be  mutuality  ;  but  what  can 
a  slave  do  or  give  to  support  the  mutuality  of 
an  agreement  ?  To  render  it  valid,  the  contract 
should  have  been  made  with  a  third  person, 
for  the  benefit  of  the  slave. 

2.  Suppose  it  to  have  been  a  valid  agree- 
ment ;  yet  it  was  conditional,  and  the  plaintiff 
ought  to  have  been  permitted  to  prove  a  breach 
of  the  condition.     A  slave  is  not  more  entitled 
to  the  benefit  of  a  conditional  promise,  with- 
out performing  the  condition,  than  a  freeman. 

3.  Allowing  the  agreement  to  be  in  force, 
the  defendant  had  sufficient  notice  of  it,  Ix'fore 
he  made  the  purchase.     If  the  contract   was 
void,  no  notice  was  necessary,  as  it  could  not 
affect  the  defendant.  The  defendant  had  notice 
of  an    absolute    promise,    which    was    more 
prejudicial  than  a  conditional  agreement.   And 
whether  the  notice  referred  to  a  parol  or  writ 
ten  promise,  can  make  no  difference.     It  is 
enough  that  the  defendant  hud  sufficient  notice 
to  put  him  on  inquiry.     (1  Johns.  C'as. ,  53.) 

4.  As  the  contract  was  executed,  the  defend- 
ant cannot   resist   the  payment   of  the  price, 
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unless  he  has  a  right  to  rescind  the  contract. 
Where  the  contract  is  open,  the  money  cannot 
be  recovered  back,  but  the  vendee  must  resort 
to  his  action  to  enforce  the  performance  of  it. 
There  seems  to  be  some  difference  in  the  cases 
to  be  found  *in  the  books,  as  to  the  [*328 
right  of  rescinding  the  contract.  (Doug.,  23  ; 
Cowp.,  818.)  But  I  understand  the  law  to  be 
that  the  contract  cannot  be  rescinded  without 
the  consent  of  both  parties.  In  Towers  v. 
Barrett (1  Term  Rep.,  133)  there  was  an  agree- 
ment to  take  back  the  chaise.  If  there  is  no 
provision  in  the  original  contract,  leaving  it 
open  to  the  vendee  to  rescind  or  not,  it  cannot 
afterwards  be  rescinded,  but  the  party  must 
resort  to  his  action  on  the  contract. 

Messrs.  Bald  win  and  T.  A.  Emmet,  contra.  A 
slave  is  not  considered  as  a  mere  chattel.  A 
master  may  make  a  contract  with  his  slave, 
which  will  be  binding  on  the  master.  The  case 
of  Tom,  a  negro  (5  Johns.  Rep.,  365),  admits 
the  validity  of  such  a  contract.  Whether  it  is 
so  decided*  or  not ;  yet  it  is  the  universal  un- 
derstanding in  the  community,  that  such  con- 
tracts are  binding.  Such  certificates  are  given 
every  day  ;  and  it  is  a  case  in  which  it  may  be 
said  that  corn-munis  error  facit  jus.  It  is  true 
two  parties  are  necessary  to  every  contract.  In 
England  there  can  be  no  slaves,  and  no  rule 
can  be  found  in  the  English  books  by  which 
such  contracts  are  to  be  governed.  But  in 
England  villeins  might  be  enfranchised  by  an 
implied  manumission  ;  and  if  the  lord  entered 
into  any  contract  with  his  villein,  it  was  a  vir- 
tual manumission.  (2  Bl.  Com.,  94.) 

Where  the  owner  of  a  slave  permitted  her  to 
go  out  to  work,  and  on  her  paying  him  a  sum 
monthly,  she  was  to  have  to  her  own  use 
whatever  she  earned  above  the  stipulated 
wages  ;  and  out  of  the  earnings  which  she  ac- 
cumulated in  the  course  of  years,  she  pur- 
chased a  negro  girl,  and  manumitted  her,  the 
Supreme  Court  of  South  Carolina  (1  Bay's 
Rep.,  260),  held  that  the  negro  girl  which  t'he 
slave  had  so  purchased  and  manumitted,  was 
entitled  to  her  freedom,  and  did  not  become 
the  property  of  the  master  of  her  benefactress. 

If  a  man  makes  a  contract  with  his  wife  for 
her  benefit,  though  not  valid  at  law,  it  will  be 
enforced  in  equity,  and  even  at  law,  if 
*trustees  are  interposed.  A  fortiori,  [*32J> 
will  a  contract  with  a  slave  be  enforced  in 
favor  of  human  liberty. 

[THOMPSON,  J.  I  do  not  understand  the 
counsel  for  the  plaintiff  as  contending  that 
this  instrument  is  not  valid  as  between  the 
master  and  slave,  and  that  the  slave  might  not 
avail  himself  of  it  against  his  master.] 

Then,  whether  the  manumission  was  abso- 
lute or  conditional,  it  affected  the  right  of  the 
purchaser.  At  the  expiration  of  eight  years, 
the  slave  would  become  free,  without  any  fur- 
ther act  of  the  master.  The  plaintiff  had  no 
power  or  right  to  sell  the  slave  for  life,  after 
lie  had  given  him  the  writing  by  which  IK-WHS 
made  free  at  the  expiration  of  right  years.  A 
consideration  to  render  a  contract  valid  must 
be  such  as  the  party  has  the  power  to  perform. 
(2  Lev.,  161  ;  8  Term  Rep.,  22.) 

Wherever  there  is  a  fraud  on  the  part  of  the 
vendor,  or  a  failure  of  warranty,  the  vendee 
may  rescind  the  contract.  It  cannot  IK-  n-- 
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quired  that  he  should  first  pay  the  money,  and 
then  bring  his  action  to  recover  it  back.  We 
consent  to  try  our  defense  by  the  test  offered 
by  the  plaintiff's  counsel ;  whether,  if  the  de- 
fendant had  paid  the  money,  he  could  have  re- 
covered it  back  in  an  action  for  money  had  and 
received  to  his  use.  In  Farrer  v.  Nightingal  (2 
Esp.  N.  P.  Cas.,  689)  Lord  Kenyon  said  "  he 
had  often  ruled,  that  where  a  person  sells  an 
interest,  and  it  appears  that  the  interest  which 
he  pretended  to  sell  was  not  the  true  one  ;  as, 
for  example,  if  it  was  for  a  less  number  of 
years  than  he  had  contracted  to  sell,  the  buyer 
may  consider  the  contract  as  at  an  end,  and 
bring  an  action  for  money  had  and  received,  to 
recover  back  any  money  he  had  paid."  "  It  is 
sufficient  for  the  vendee  to  say,  this  is  not  the 
interest  which  I  agreed  to  purchase."  The  same 
doctrine  was  laid  down  by  Lord  Kenyon,  in 
Chamber*  v.  Griffiths  (\  Esp.  N.  P.  Cas.,  150), 
and  by  Lord  Eldon,  in  Curtis  v.  Hannay  (8 
Esp.  N.  P.  Cas.,  83).  The  rule  is  most  reason- 
able and  convenient,  and  is  clearly  settled  by 
the  modern  decisions. 

33O*]  *It  is  found  by  the  verdict  of  the 
jury  that  the  written  contract  was  concealed 
from  the  defendant  ;  and  such  concealment 
was  a  fraud.  Admitting  that  the  verbal 
promise  of  the  plaintiff  to  the  slave  was 
known  to  the  defendant,  he  might,  neverthe- 
less, be  willing  to  purchase  for  a  full  price, 
knowing  such  a  verbal  promise  was  a  nudum 
pactum,  and  incapable  of  being  enforced  at  law. 

It  is  said  that  evidence  ought  to  have  been 
admitted  to  show  that  the  condition  had  not 
been  performed  by  the  slave.  But  the  judge 
very  properly  decided  that  the  slave  could  not 
be  bound  by  the  decision  of  that  fact  in  this 
collateral  way  ;  but  it  would  still  be  a  subject 
of  litigation  between  him  and  his  master.  A 
purchaser  expects  to  have  a  clear  and  undispu- 
ted title  ;  not  such  a  one  as  may  be  even  ques- 
tionable in  a  court  of  law.  No  man  is  bound 
to  purchase  a  lawsuit.  (Peake's  N.  P.  Cas., 
131.) 

Mr.  Radcliff,  in  reply,  observed  that  he  still 
insisted  that  the  contract  between  the  plaintiff 
and  the  slave  was  void.  He  distinguished  be- 
tween a  manumission  in  futuro  and  a  promise 
to  manumit  at  a  future  day. 

Villenage  in  England  is  not  analogous  to 
slavery  in  this  country.  A  villein  had  many 
civil  rights.  He  could  acquire  and  hold  prop- 
erty ;  and  copyhold  tenures  were  derived  from 
villenage. 

In  the  case  cited  from  Bay's  Reports  the 
agreements  were  parol,  and  it  shows  that  a 
parol  promise  to  manumit  a  slave  is  as  valid 
as  if  it  was  in  writing.  If  so,  then  the  notice 
to  the  defendant  of  a  parol  promise  was  suf- 
ficient. 

Per  Curiam.  The  covenant  of  the  plaintiff 
to  manumit  the  negro  in  eight  years,  on  con- 
dition of  faithful  service,  was  one  that  the 
slave  could  avail  himself  of  if  the  condition 
was  fulfilled.  What  was  said  by  the  court,  in 
the  case  of  The  Negro  Tom  (5  Johns.  Rep.,  365), 
is  to  that  effect.  The  statute  (24  sess.,  ch.  188, 
331*]  sec.  2)  allows  *the  master  to  manumit 
his  slave  "  by  any  certificate  or  writing  ; "  and 
this  was  a  conditional  manumission. 

The  manumission  does  not  rest  upon   the 
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principles  of  a  contract,  depending  on  a  con- 
sideration, but  it  is  an  act  of  benevolence, 
sanctioned  by  the  statute.'and  made  obligatory, 
if  in  writing. 

The  question  as  to  the  performance  or  breach 
of  this  condition  could  not  be  tried  in  a  suit  be- 
tween these  parties,  and  if  it  had  been  tried,  it 
would  not  have  concluded  the  negro.  The  de- 
fendants would  have  afterwards  remained 
liable  to  a  new  investigation  of  this  fact,  at 
the  instance  of  the  negro,  when  the  term  of 
service  had  expired.  If,  then,  the  covenant 
was  unknown  to  the  defendant  at  the  time  of 
the  sale,  and  if,  under  an  ignorance  of  the 
writing,  he  purchased  the  negro  as  an  absolute 
slave  for  life,  he  had  a  right  to  return  the 
negro  as  soon  as  the  fact  was  discovered,  and 
rescind  the  contract.  The  jury  have  found  the 
fact  of  his  ignorance  of  the  writing  ;  and  the 
concealment  of  it  from  him,  when  the  sale  was 
made,  was  a  fraud  that  will  vacate  the  con- 
tract. The  law  seems  now  to  be  settled,  that 
if  a  man  sells  a  different  interest  from  that 
which  he  pretends,  and  especially  if  the  con- 
tract be  founded  in  ignorance  and  fraud,  the 
purchaser  of  the  chattel  may  return  the  chattel, 
if  he  does  it  immediately  on  discovery  of  the 
imposition,  and  thereby  rescind  the  sale. 
(Curtis  v.  Hannay,  3  Esp.  N.  P.  Cas.,  82  ;  the 
opinion  of  Buller,  J.,  in  Tower  v.  Barrett,  1 
Term  Rep. ,  136  ;  Farrer  v.  Nightingal,  2  Esp. 
Cas., 639;  Fkmingv.  Simpson,  1  Campb.  N.  P., 
40,  in  notes.) 

Motion  denied. 

Cited  in— 9  Johns.,  144 ;  1  Cow.,  129 ;  5  Cow..  483 ;  7 
Cow.,  221. 
See  Anth.  N.  P.,  52. 


*THE  PEOPLE  v.  JANSEN  ET  AL.  [*332 

Debt  Against  Surety  on  Official  Bond  —  Default 

—  Defense  —  Laches  of  Supervisors  —  Long  Con- 
tinued Default  —  Failure  to  Prosecute  Principal 

—  Insolvency  of  Principal. 

In  an  action  brought  against  a  surety  on  a  bond 
given  for  the  faithful  discharge  of  the  duty  of  a 
loan-officer  under  the  act  (9th  sess.,  ch.  40),  it  was 
held  that  the  surety  might  set  up  in  his  defense  the 
laches  of  the  supervisors,  in  not  discharging  and 
prosecuting  the  loan-officer  f  or  his  first  default,  but 
suffiering  him  to  continue,  after  repeated  defaults, 
for  upwards  of  ten  years,  when  the  loan-officer  be- 
came insolvent;  and  without  prosecuting  the  of- 
ficer as  required  by  the  act;  and  where  no  notice 
was  taken  of  the  defaults  of  the  principal  until 
after  the  death  of  the  surety,  this  laches  of  the  su- 
pervisors was  held  to  be  a  good  defense,  especially 
in  a  suit  against  the  heirs  of  the  surety. 

Citations—  Act  April  18,  1786  ;  2  Ves.,  Jun.,  542;  10 
East,  34  ;  1  Bos.  &  P.,  419,  422. 


was  an  action  of  debt  on  a  bond  exe- 
J-   cuted  by  the  father  of  the  defendant,  in 


NOTE.— Surety—  When  discharged — Laches  on  part 
of  officers— Neglect  tnm-osecute  principal. 

The  above  case  of  People  v.  Jansen  is  not  an  au- 
thority. The  rule  may  be  regarded  as  established, 
that  laches  cannot  be  imputed  to  a  State  or  peo- 
ple. Looney  v.  Hughes,  26  N.  Y.  514  522,  citing 
People  v.  Russell,  4  Wend,,  570 ;  Seymour  v.  Van 
Slyck,  8  Wend.,  403 ;  Albany  Dutch  Church  v.  Ved- 
de'r,  14  Wend.,  165,  171 ;  United  States  v.  Kirkpat- 
rick,  9  Wheat.,  720;  United  States  v.  Van  Zandt,  11 
Wheat.,  184 ;  United  States  v.  Nicholl,  12  Wheat.. 
505;  Box  v.  P.  M.  General,  1  Pet.,  325;  Locke  v. 
United  States,  3  Mass.,  446 ;  People  v.  Allen,  6  Wend., 
486. 
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his  lifetime,  as  one  of  the  sureties  of  Christo- 
pher Tappen,  one  of  the  loan-officers  of  Ulster 
County,  under  the  Act  of  the  18th  April,  1786. 
(1  Greenleaf's  edit,  of  Laws,  240,  9th  sess.  ch. 
40.)  The  bond  was  to  the  plaintiffs,  in  the 
penal  sum  of  £7,000,  and  in  the  form  pre- 
scribed by  the  act.  The  defendants  pleaded, 
1.  Non  est  factum.  2.  Non  damnificatits,  and 
gave  notice  of  special  matter,  to  be  offered  in 
•evidence  at  the  trial. 

The  cause  was  tried  at  the  Ulster  Circuit,  in 
September,  1808,  before  Mr.  Justice  Van  Ness. 

The  plaintiffs  produced  the  bond,  the  exe- 
cution of  which  was  admitted,  and  the  loan- 
office  books  of  mortgages,  and  indorsements 
on  which  showed  the  amount  of  the  moneys 
received  for  principal  and  interest. 

The  defendants  read  in  evidence  the  acts  of 
18th  April,  1786  (9  sess.  ch.  40),  the  Act  of  the 
20th  February,  1789  (12th  sess.  ch.  29),  and 
the  Act  of  9th  April,  1795  (18th  sess.  ch.  68), 
relative  to  the  loan-office. 

The  defendants  then  produced  the  minutes 
of  the  supervisors  of  the  County  of  Ulster,  as 
made  by  them,  at  their  various  meetings,  in 
each  year,  from  the  year  1786  to  the  year  1804, 
during  which  time  Christopher  Tappen  and 
Joseph  Gasherie  were  the  loan-officers,  and  no 
deficiency  on  their  part  appeared  to  have  been 
taken  notice  of  by  the  supervisors,  until  the 
year  1 795 ;  and  no  steps  were  taken  by  the  super- 
visors to  remove  the  loan-officers,  and  they 
were  not  removed  until  January,  1804 ;  though 
It  appeared  in  evidence  that  the  deficiency  of 
the  loan-officers  began  in  1791,  and  continued 
for  several  successive  years.  In  December, 
1798,  the  supervisors  ordered  suits  to  be  com- 
333*]  menced,  on  their  bonds,  against  *thc 
loan-officers,  for  their  deficiencies,  but  they 
were  not  prosecuted,  and  the  loan-officers 
were  indulged  from  time  to  time,  to  make  good 
their  deficiencies,  until  the  year  1803,  when 
suits  were  again  directed'  to  be  prosecuted 
against  them. 

Henry  Jansen,  the  father  of  the  defendants, 
.and  one" of  the  sureties  of  Tappeu,  died  in  1794. 
In  the  year  1798,  Tappen  was  solvent  and  in 
good  credit  ;  and  had  the  suit  ordered  to  be 
commenced  against  him  been  prosecuted  with 
usual  diligence  to  judgment,  the  whole  of  the 
arrears  might  have  been  collected.  He  paid 
judgments  to  a  large  amount  obtained  against 
him  .since  1798. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court, 
on  a  case  containing  the  al>ove  facts. 

Mr.  Gardinier,  for  the  plaintiffs.  Nothing 
but  a  performance  of  the  condition  of  the  bond 
given  by  Henry  Jansen,  the  ancestor  of  the 
defendants,  or  a  release  on  tbe  part  of  the 
plaintiffs,  can  exonerate  the  obligor  of  his 
heirs.  A  mere  delay  to  sue,  or  suspension  of 
a  suit  against  the  principal,  will  not  discharge 
the  surety.  This  is  not  the  case  of  a  suit  be- 
tween ordinary  parties.  It  is  brought  on  a 
bond  to  the  people,  and  taken  for  their  se- 
•curity. 

The  supervisors  are  public  officers,  and  the 
record  of  their  proceedings  were,  at  all  limes, 
open  to  inspection.  There  was  no  concealment 
•of  the  default  of  the  principal  ;  and  the  sure- 
ties cannot  allege  surprise,  or  ignorance  of  the 
•deficits  of  their  principal. 
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If  the  court  should  decide  in  favor  of  the 
plaintiffs,  we  contend  they  will  also  be  entitled 
to  interest. 

Messrs.  Sudam  and  Harison,  contra.  The 
people,  by  their  act,  delegated  to  the  supervis- 
ors and  judges  of  the  counties,  in  regard  to 
the  loan-officers  and  their  sureties,  all  the  au- 
thority *of  the  people,  and  the  plaintiffs  [*334 
must,  consequently,  be  bound  by  the  acts  of 
their  agents.  The  sureties  must  be  supposed 
to  have  executed  the  bond,  on  the  faith  that 
the  supervisors  would  do  their  duty  in  regard 
to  the  loan-officers. 

By  the  8th  section  of  the  act  (9th  sess.  ch. 
40),  the  supervisors  were  empowered  to  put 
the  bond  in  suit  whenever  it  became  forfeited ; 
and  they  are  required  (15  section),  in  case  of 
any  neglect  or  refusal  of  any  loan-officer  to 
perform  his  duty,  to  remove  him,  and  appoint 
another  in  his  stead  ;  and  by  the  28th  section 
of  the  act,  they  are  directed  to  meet  on  the 
first  Tuesday  in  October,  of  every  year,  to  in- 
spect and  examine  the  mortgages,  minutes  and 
accounts  of  the  loan-officers,  and  in  case  of  any 
neglect  of  the  loan-officers,  the  supervisors 
are  to  remove  them.  If,  then,  the  supervisors 
performed  the  duties  required  of  them  by  the 
act,  they  must  have  known  of  the  deficiencies 
of  Tappen,  in  1791,  1792,  1793,  1794  and  1795, 
but  of  which  no  entry  was  made  in  their 
books.  Here  was  a  fraudulent  concealment  of 
the  default  of  the  principal,  for  several  succes- 
sive years.  The  sureties  justly  confided  in  the 
supervisors,  the  public  officers  of  the  county, 
that  they  would  do  their  duty  ;  and  if,  at  the 
end  of  the  year,  either  of  the  loan-officers 
should  be  found  guilty  of  a  default,  that  he 
would  be  removed.  They  never  could  imagine 
that  they  should  be  made  responsible,  after 
the  lapse  of  ten  years,  when  the  supervisors, 
knowing  of  the  'default,  continued  him  in  of- 
fice, and  passed  over  his  defaults  for  several 
successive  years  without  notice.  It  was  the 
duty  of  the  supervisors  to  give  notice  to  the 
surety  of  the  default  of  the  principal.  Tappen 
was  solvent  in  1798,  and  possessed  sufficient 
estate  to  indemnify  the  people,  had  he  been 
prosecuted  with  due  diligence.  The  surety 
died  in  1794,  and  his  heirs  could  not  know  of 
the  situation  of  the  suit  in  1798.  The  defend- 
ants are,  therefore,  injured  by  the  delay  and 
neglect  of  the  supervisors. 

The  case  of  Petlelal.  v.  Tatlork  (1  Bos.  & 
Pull., 419)  shows  that  a  *surety  will  not  [*335 
be  liable,  if  the  default  of  the  principal  has 
been  concealed  from  him. 

In  liee*  v.  Berrington  (2  Yes.,  Jun.,  540, 
544)  Lord  Lough  borough  held  that  where  an 
i  obliiree  in  a  bond,  with  the  knowledge  of  the 
surety,  took  notes  of  the  principal,  and  gave 
further  time  of  payment,  the  surt-tv  was  dis- 
charged ;  and  Lord  Thurlow  held  where  a 
bond  was  put  in  suit,  at  the  request  of  the 
surety,  and  judgment  recovered,  but  the 
creditor,  without  the  privity  of  the  surety, 
agreed  to  stay  execution,  the  surety  was  dis- 
charged. 

Though  a  court  of  equity  would  relieve  the 
defendants,  it  does  not  follow  that  a  court  of 
law  will  not  also  relieve- them,  when  the  facts 
are  such  as  clearly  entitle  them  to  relief.  It 
is  true  Lord  Kllrnhorough,  in  thccase  of  The 
Trent  Mitigation  C'owi/xiwy  v.  llarlty  (10  East. 
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34),  said  he  did  not  know  that  the  laches  of 
the  obligees,  in  not  calling  upon  the  principal 
as  soon  as  they  might  have  done,  had  the  ac- 
counts been  properly  examined,  from  time  to 
time,  could  operate  as  an  estoppel  at  law, 
whatever  it  might  in  equity.  But  there  is  no 
reason  why  a  surety,  where  the  facts  are  ascer- 
tained, should  be  driven  into  a  court  of  equity 
for  relief. 

There  is  no  distinction  between  sureties  for 
officers  of  government  and  any  other  sureties. 
The  ground  on  which  the  defendants  claim 
relief,  is  the  gross  and  willful  laches  of  the 
supervisors  from  year  to  year.  Where  persons, 
who  have  the  control  and  management  of  the 
contiact  or  subject,  give  time  to  the  principal, 
it  discharges  the  surety.  It  shows  that  they  do 
not  rely  on  the  surety,  but  look  to  the  personal 
responsibility  of  the  principal. 

At  all  events,  the  defendants  cannot  be 
answerable  for  interest  or  damages,  in  a  case 
where  the  delay  is  entirely  owing  to  the  plaint- 
iff's own  negligence.  Sureties  are  always 
favored  in  law. 

Mr.  E.  Williams,  in  reply.  The  defense  set 
336*]  up  in  this  case  *is  unknown  to  a  court 
of  law.  This  was  the  opinion  of  Lord  Ellen- 
borough,  in  the  case  which  has  been  cited. 
That  case  is  perfectly  analogous  to  the  present. 
If  there  is  any  defense  at  law,  it  must  be  either 
because  there  has  been  an  enlargement  of  the 
time  of  payment  beyond  the  condition  of  the 
bond,  or  a  fraudulent  concealment  of  the  de- 
fault of  the  principal.  By  an  enlargement  of 
the  time  of  payment,  I  do  not  mean  a  mere 
indulgence  on  the  part  of  the  obligee,  or  a 
delay  to  prosecute,  but  giving  a  further  term 
of  credit,  within  which  the  principal  could 
not  be  prosecuted.  If  a  surety  requests  the 
obligee  to  sue  the  principal,  and  he  refuses,  it 
may,  perhaps,  be  a  good  defense  in  equity  ; 
but  the  mere  delay  of  a  suit,  without  consult- 
ing the  surety,  has  never  been  held  a  defense 
at  law.  Indulgence  to  the  principal  may, 
oftentimes,  prove  beneficial  to  the  surety ; 
and  in  the  present  case,  by  continuing  Tappen, 
he  was  enabled  to  pay  $2,000  of  his  former  de- 
ficiencies. 

The  case  of  Peel  v.  Tatlock  fully  supports 
the  doctrine  for  which  we  contend  that  mere 
indulgence  or  delay  to  the  principal  will  not 
discharge  the  surety. 

It  is  objected  that  we  did  not  give  notice  of 
the  defaults  prior  to  1795  ;  but  it  does  not  ap- 
pear that  the  supervisors  knew  of  any  default 
prior  to  that  time.  The  loan-offices  and  super- 
visors are  the  servants  of  the  people,  who 
might  discharge  them  if  they  pleased  ;  but 
they  were  not  bound  to  discharge,  and  if  they 
did  not,  it  affords  no  defense  to  the  defend- 
ants. 

THOMPSON,  /.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  debt  upon  the  penalty  of 
a  bond  given  to  the  people  of  this  State  (pur- 
suant to  the  Act  of  the  18th  of  April,  1786), 
by  the  defendants'  ancestor  as  security  that 
Christopher  Tappen  should  well  and  truly 
perform  the  office  and  duty  of  one  of  the  loan- 
officers  of  Ulster  County.  The  loan-officer 
having  neglected  to  pay  into  the  treasury  the 
33  7*]  money  by  him  received,  and  *having 
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become  insolvent,  recourse  is  now  had  to  his 
security.  The  case  discloses  that  the  deficiency 
of  the  loan-officer  began  as  early  as  the  year 
1791,  and  continued  to  increase  almost  every 
year  until  1798,  but  he  was  not  removed  from 
office  until  the  year  1804.  And  no  entry  of 
any  deficiency  was  made  in  the  minutes  of  the 
board  of  examiners  of  the  loan-officers'  ac- 
counts until  the  year  1795.  The  defendants' 
ancestor  died  in  the  year  1794,  and  in  the  year 
1798  a  suit  was  commenced  against  the  loan- 
officer,  who  was  then  solvent^  but  was  not 
prosecuted  to  judgment,  nor  were  the  arrears 
due  from  him  paid  up  and  settled.  Under  the 
circumstances,  the  first  question  that  arises  is, 
whether  the  defendants  can.  in  a  court  of  law, 
avail  themselves  of  these  facts  in  their  defense. 
And  if  so,  then  whether  they  are  sufficient  to- 
exonerate  them  from  the  payment  of  the  loan- 
officer's  deficiencies.  I  am  unable  to  discover 
any  good  reason  for  sending  the  defendants 
into  a  court  of  chancery  for  relief.  There  is 
nothing  in  the  nature  of  the  defense  to  makf  it 
peculiarly  a  subject  of  equity  jurisdiction. 
That  the  ancestor  of  the  defendants  was  a 
surety  only,  appears  upon  the  face  of  the 
bond  ;  and  whatever  would  exonerate  the 
security  in  one  court,  ought  also  in  the  other. 
The  facts  being  ascertained,  the  rule  of  law 
must  be  the  same  in  this  court  as  in  the  Court 
of  Chancery.  And  this  seems  to  be  the  light  in 
which  the  subject  was  viewed,  in  the  case  of 
Reezv.  Harrington  (2  Vcs.,  Jun.,  542).  The 
doctrine  of  this  case  clearly  is,  that  whether  a 
surety  has  been  discharged  or  not  is  a  legal 
principle,  and  that  if  the  form  of  the  security 
and  mode  of  proceeding  at  law  would  au- 
thorize an  inquiry  into  the  fact  whether 
security  or  not,  the  defense  would  be  the  same 
at  law  as  in  equity.  Lord  Loughborough  says 
it  is  the  form  of  the  security  that  forces  these 
cases  into  equity.  >  For  where  the  principal 
and  security  are  bound  jointty  and  severally 
the  security  cannot  aver,  by  pleading,  that  he 
is  bound  as  surety  ;  *but  if  he  could  [*338 
establish  that  at  law  the  rule  or  principle  by 
which  his  liability  is  to  be  determined,  is  a- 
legal  principle.  The  case  of  The  Trent  Nari- 
gaiion  Cmnpany  v.  Harley  (10  East,  34)  does 
not  appear  to  me  essentially  to  impugn  this 
doctrine.  The  laches  of  the  plaintiffs  in  that 
case,  on  which  the  security  relied  for  their 
exoneration,  was  disclosed  by  special  pleas, 
on  which  issues  were  taken.  If  the  defense- 
set  up  had  not  been  available  at  law,  a  de- 
murrer would  probably  have  been  interposed. 
But  the  parties  went  to  trial  upon  the  facts. 
And  the  court  say,  in  their  judgment,  upon 
the  motion  for  a  new  trial,  that  none  of  the 
pleas  appear  to  have  been  proved.  It  is  true 
Lord  Ellenborough  says  the  question  is 
whether  the  laches  of  the  obligees,  in  not  call- 
ing upon  the  principal  as  soon  as  they  might 
have  done,  if  the  accounts  had  been  properly 
examined  from  time  to  time,  be  an  estoppel  ai 
law  against  the  sureties.  And  he  adds,  Iknov.' 
of  no  such  estoppel  at  law,  whatever  remedy 
there  may  be  in  equity.  If  the  position  here 
intended  to  be  laid  down  is,  that  mere  delay 
in  calling  on  the  principal  will  not  discharge 
the  surety,  it  is,  I  think,  a  sound  and  salutary 
rule,  both  at  law  and  in  equitv.  In  the  case  of 
Peel  v.  Tatlock,  in  the  C.  B.  (1  Boss  &  Pull., 
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419),  where  the  laches  of  the  plaintiff  was 
relied  upon  by  the  guaranty,  in  discharge  of 
his  responsibility,  it  was  never  suggested  that 
this  was  not  a  defense  at  law  ;  and  it  was  sub- 
mitted to  the  jury  as  a  question  of  fact, 
whether,  under  the  circumstances  appearing 
in  evidence,  the  plaintiff  had  not  waived  the 
guaranty,  and  exonerated  the  defendant.  That 
the  defense  set  up  in  the  case  before  us  ought 
to  be  admitted  in  a  court  of  law,  appears  to  be 
fortified  by  the  consideration  that  this  is  a 
bond  of  indemnity  under  a  penalty ;  and 
which,  under  the  statute,  requires  an  assign- 
ment of  breaches.  The  occasion  of  this 
statute  was  to  moderate  the  ri»or  of  the  com- 
mon law,  which  drove  parties  into  equity  for 
relief  against  the  penalty ;  and  since  the 
3JiO*]  statute,  courts  *of  law  have  the  same 
jurisdiction,  in  this  respect,  as  the  Court  of 
Chancery  had  before.  The  defense,  therefore, 
in  my  opinion,  is  admissible  at  law,  and  the 
effect  and  validity  of  it  forms  the  next  sub- 
ject of  our  inquiry. 

The  verd  ct  has  been  taken  by  consent  of 
parties,  subject  to  the  opinion  of  the  court, 
upon  the  facts  stated.  So  that,  if  any  part  of 
the  defense  was  a  subject  proper  for  the  con- 
sideration of  a  jury,  that  is  waived  by  the 
form  in  which  the  case  is  presented.  This 
case  differs  essentially  from  the  ordinary  case 
of  a  security  in  a  bond  to  a  private  individual. 
In  such  case  the  obligee  is  under  no  positive 
injunction,  or  legal  obligation,  to  watch  over 
the  conduct  of  his  principal  debtor,  and  at 
stated  periods  to  examine  into  his  accounts, 
and  in  case  of  failure  in  punctual  payment  to 
adopt  measures  calculated  to  relieve  the  secu- 
rity. The  risk  of  the  insolvency  of  the  princi- 
pal is  assumed  by  the  surety,  and  the  liability 
of  the  latter  continues,  unless  he  should,  at 
least,  require  of  the  creditor  to  enforce  pay- 
ment. But  the  situation  of  the  security  in 
this  case  is  widely  different.  The  statute  un- 
der which  the  bond  was  taken  makes  it  the 
duty  of  the  supervisors  in  each  county,  to- 
gether with  one  or  more  of  the  judges  of  the 
Common  Pleas,  annually  to  meet,  and  care- 
fully to  inspect  and  examine  the  minutes  and 
accounts  of  the  loan-officers ;  and  if  it»  be 
found  that  any  loan-officer  has  refused  or  neg- 
lected to  perform  the  duty  enjoined  upon  him, 
they  are  directed  to  elect  "another  in  his  stead. 
The  security  had  a  right  to  look  to  the  pro- 
visions of  this  statute,  and  to  calculate  his  lia- 
bility, on  the  presumption  that  the  duties  en- 
joined on  these  public  officers  would  be  faith- 
fully and  punctually,  discharged  ;  and  if  so, 
that  he  could  in  no  event  be  responsible  for 
more  than  one  year's  deficiency.  There  can 
be  no  doubt  that  the  plaintiffs  are  chargeable 
with  the  consequences  of  the  neglect,  or 
breach  of  duty  of  their  agents  or  public  offi- 
cers intrusted  with  this  business. 

I  should  have  no  doubt  but  the  defendants 
U4O*]  would  be  Responsible  for  the  first 
year's  deficiency  of  the  loan  officer,  had  the 
judges  and  supervisors  complied  with  the  duty 
enjoined  upon  them  by  the  statute,  and  re- 
moved him  from  office.  This,  however,  they 
did  not  do  until  twelve  or  thirteen  years  after, 
when  the  loan-officer  had  become  insolvent. 
The  defendants  are  not  chargeable  with  notice 
of  these  deficiencies.  Then:  is  no  evidence 
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that  they  knew  their  ancestor  was  surety  for 
the  loan-officer.     The  minutes  of  the  judges 
and   supervisors,  which    are  public  records, 
might  have  charged  the  ancestor  with   this 
knowledge,  had  those  minutes  shown  the  de- 
ficiency during  his  lifetime.      But   that  was 
not  the  case.     The  ancestor  died  in  the  year 
1794,  and  although  the  first  deficiency  was  in 
the  year  1791,  there  is  no  entry  of  any  default 
on  the  minutes  until  the  year  1795.     This  is 
another  circumstance  calculated  to  mislead  and 
lull  the  security  to  sleep.     Again,  in  the  year 
1798,  a  suit  was  commenced  against  the  loan- 
officer,  at  which  time  he  was  solvent  and  able 
to  have  paid  all  arrears.     Indulgence,  how- 
ever, was  from  time  to  time  given,  and  the 
suit  not  prosecuted  to  effect,  or  the  arrears 
paid  up.     This  was  a  violation  of  the  spirit 
i  and  intention  of  that  clause  in   the  statute 
which  directs  that  suits  on  bonds  given  by  the 
loan-officers  should  be  stayed  on  the  defend- 
ant's paying  or  tendering  the  damages  which 
had  arisen  by  the  breach  of  the  condition  of 
the  bond,  together  with  the  costs  due.     These 
circumstances  are  sufficient  to  show,  beyond  a 
doubt,  that  the  neglect  and  indulgence  of  the 
judges  and  supervisors,  in  direct  violation  of 
the  duty  imposed  upon  them  by  the  statute, 
have  occasioned  the  loss.     And  it  would  be  ex- 
tremely hard  and  unjust  to  permit  a  recovery 
i  against  the  surety,  in  the  face  of  such  repeated 
i  laches.     In  the  case  of  Peel  v.  Tatlock  (1  Bos. 
!  &  Pull.,  422)  Buller,  ,/.,  says  if  any  new  debt 
I  be  incurred,  or  the  demand  enlarged,  it  might 
j  be  a  fraud  on  the  guaranty.     And  he  seems  to 
I  admit,  as  a  general  rule,  that  if  anything  be 
I  done  between  the*creditor  and  princi-  [*341 
j  pal   debtor  which  creates  the  injury   to  the 
I  surety,  it  will  go  in  discharge  of  his  responsi 
bility.     This  is  a  just  and  equitable  principle, 
and  one  which  ought  to  be  applied  to  the  case 
before  us. 

We  arj,  accordingly,  of  opinion  that  the  de- 
fendants are  entitled  to  judgment. 

Judgment  for  the  defendants. 

Xeylcct  ?»)/  public  agent  to  prosfcnte  defaulting  ••/- 
fleer  will  tliMcharye  mtretn.  Overruled — 4  Wend., 574 : 
8  Wend.,  403;  14  Wend..  170;  1  Sand.  Co.,  198 :  58  N. 
Y.,  548;  «2N.  Y.,  85:  9  Wheat.,  737;  1  Pet.,  325 :  3 
Mason,  455  ;  40  Mo.,  217. 

Criticised— 28  N?.  Y.,  520;  3»!  Ark.,  149. 

Distinguished— 13  Johns.,  3H4  ;  0  Wend.,  244. 

Cit<?d  in— 13  Johns..  174:  71  N.  Y.,  5BO:  (i  Hurt).,  552; 
30  Harb..  613;  3H  Harb.,  107:  2  Hull,  200:  2  Crunch  C. 
r.,  341,  342;  1  Gall.,  33,  34;  2  Wood.  &  M.,  «2;  tt«  Mo., 
238. 

Equity  cognizance  nf  Hurctn'x  defense— Explanation 
nf  howl.  Distinguished  10  Peters,  'M>. 

Cited  in— 17  Johns.,  394 :  5  Denio,  512:  2  Johns. 
Ch..  557 :  64  N.  Y.,  461  ;  2  Mclx-an.  7(1;  80  III  ,  128. 

Also  eited  in— 102  111..  550. 


MAIGLEY  r.  HAUKK. 
SAME  r.  SAME. 
SAME  r.  SAME. 

Consideration  Krprf**rd  in  Deed —  Wlien  /*/•<>*// 
nf  (Hhrr  Consideration  Inadmistible — Ktlii'f  in 
Chancery. 

Where  then-  Is  a  consideration   expressed  in   u 
di-ed,  without  sayliiR  "and  also  for  other  eonsider- 
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ations,"  proof  of  any  other  consideration  than  the 
one  expressed  is  not  admissible. 

If  the  consideration  is  not  truly  stated,  the  party 
must  seek  his  relief  in  the  Court  of  Chancery. 

Citations— 1  Johns.,  139 :  3  Id.,  506 ;  2  P.  Wins.,  203 ; 
1  Ves.,  127 ;  7  Bro.  P.  C..  70. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

The  return  stated  that  on  the  25th  of  Febru- 
ary, 1809,  in  Columbia  County,  Hauer  sued 
Maigley  by  summons.  The  parties  appeared, 
and  the  plaintiff  declared,  stating  a  colloquium 
about  a  farm  possessed  by  the  plaintiff,  and  in 
which  he  had  a  life  estate;  and  it  was  agreed 
that  if  the  plaintiff  would  give  up  the  posses- 
sion to  the  defendant  for  life,  the  defendant 
would  deliver  to  the*  plaintiff  yearly,  during 
his  life,  one  third  of  the  wheat  and  rye  which 
the  defendant  should  raise,  and  that  he  would 
maintain  the  plaintiff  for  life  with  victuals, 
clothes,  &c.,  and  the  plaintiff  averred  that  he 
did  deliver  up  the  possession  to  the  defendant, 
who  took  and  still  occupies  the  farm ;  and 
that  the  defendant  has  refused  to  maintain  the 
plaintiff,  although  often  requested,  &c. 

The  defendant  pleaded  non  assumpsit. 

There  was  a  trial  by  jury,  and  the  plaintiff 
proved  the  agreement,  and  "that  the  defendant, 
after  maintaining  the  plaintiff  for  three  years, 
had  afterwards  refused ;  that  the  conveyance 
of  the  farm  was  by  articles  of  agreement  under 
seal :  and  after  it  was  executed  the  defendant 
«S42*]  *f  urther  agreed  to  maintain  the  plaint- 
iff as  above  stated.  The  articles  of  agreement 
conveyed  the  farm  to  the  defendant  for  the 
life  of  the  plaintiff,  and  it  contained  a  cove- 
nant by  the  defendant  to  deliver  yearly  to  the 
plaintiff  one  third  of  the  winter  grain,  and 
also  to  pay  the  ground  rent.  There  was  parol 
evidence  of  the  agreement  to  maintain  the 
plaintiff,  which  was  objected  to,  but  admitted 
as  being  an  independent  and  separate  contract, 
The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  consideration  for  the 
parol  promise. 

The  justice  charged  the  jury  that  the  plaint- 
iff must  prove  the  contract  as  laid,  and  a  con- 
sideration and  a  breach  ;  and  that  if  he  failed 
in  either  they  ought  to  rind"  for  the  defendant. 
The  jury  found  a  verdict  fpr  the  plaintiff  for 
$20. 

Mr.  Van  Buren,  for  the  plaintiff  in  error. 
He  cited  1  Johns.  Rep.,  139;  2  W.  Bl.,  1249; 
3  Johns.  Rep.,  210,  506  ;  5  Wils.,  276  ;  2  Atk., 
384. 

Mr.  E.  Williams,  contra. 

Per  Curiam.  It  is  a  settled  rule  that  where 
the  consideration  is  expressly  stated  in  a  deed, 
and  it  is  not  said  "also,  and  for  other  consid- 
erations," you  cannot  enter  into  proof  of  any 
other,  for  that  would  be  contrary  to  the  deed. 
This  was  so  decided  by  this  court  in  Schemer- 
liorn  v.  Vanderheyden  (1  Johns.  Rep.,  139), 
and  again  in  Howes  v.  Barker  (3  Johns.  Rep., 
506).  The  same  rule  prevails  in  equity,  ac- 
cording to  the  cases  of  Clarkson  v.  Hanway  (2 
P.  Wms.,  203),  and  of  Peacock  v.  Monk  (1 
Vesev,  127),  and  the  remedy  for  the  party,  if 
the  deed  be  contrary  to  the  truth  of  the  case, 
is  by  seeking  relief  in  equity  against  the  deed, 
on  the  ground  of  fraud  or  mistake,  as  was  in- 
343*]  timated  in  the  case  of  *Howes  v.  Bar- 
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ker  ;  and  as  was  adopted  in  the  case  of  Filmer 
v.  <?o«(7Bro.  P.  C.,  70). 

If  the  proof  as  to  the  consideration  arising 
from  the  sale  of  the  farm  be  put  out  of  view, 
there  was  no  consideration  at  all  for  the  prom- 
ise to  maintain  the  defendant  in  error.  It  was 
a  mere  nudum  pactum,  and  the  verdict  in  each 
cause  was  contrary  to  law,  and  the  judgment 
in  each  cause  must  be  reversed. 

Judgment  reversed. 

Overruled— 16  Wend.,  468 ;  25  Barb.,  212. 

Distinguished— 14  Johns.,  211. 

Cited  in-4  Cow.,  431 ;  6  Cow.,  690 ;  12  Wend.,  63  ;  1 
Johns.  Ch.,  381-;  6  Paige,  532;  5  Barb.,  457;  7  Rarb., 
177 ;  11  Barb.,  385 ;  8  How.  (U.  S.),  564 ;  3  Mason,  358 ; 
38  Ind.,  538. 


LE   ROY   ET   AL. 


THE  UNITED  INSURANCE  COMPANY. 

Marine  Insurance — Capture  and  Condemnation 
— Certificate  of  Origin — Failure  to  Inform  In- 
surer—  Wawanty  of  National  Character — 
Duty  of  Insured — Question  of  Materiality — 
Liability  of  Insurer  for  Total  Loss — Measure 
of  Damages. 

A  quantity  of  hides  were  purchased  at  Monte- 
video for  American  merchants,  and  shipped  on 
board  of  an  American  vessel  for  New  York,  and  an 
export  duty  on  the  hides  was  paid  to  the  officers  of 
the  Spanish  government,  and  the  vessel  was  ready 
for  sea,  but  was  prevented  sailing  by  a  British 
squadron,  which  afterwards  captured  the  place, 
and  was  not  permitted  to  sail  until  she  had  paid  an 
export  duty  on  the  cargo  to  the  officers  of  the 
British  government.  On  the  arrival  of  the  vessel 
at  New  York  the  hides  were  sold  to  American  mer- 
chants in  New  York,  who  shipped  them  in  another 
American  vessel  to  Amsterdam,  accompanied  with 
a  certificate  of  origin  from  the  French  consul  in 
New  York,  declaring  that  "they  were  purchased 
and  exported  from  Montevideo,  prior  to  the  capt- 
ure of  that  place  by  the  British  ;"  which  certificate 
was  a  usual  and  customary  document  on  "board 
American  vessels  bound  to  France  or  Holland,  and 
rendered  necessary  by  the  decrees  of  France  and 
Holland.  The  vessel  was  captured  by  the  British, 
and  condemned  as  enemy's  property,  or  otherwise 
subject  to  forfeiture,  on  the  ground  or  a  continuity 
of  voyage  from  an  enemy's  colony  to  the  mother 
country  of  an  enemy  of  Great  Britain.  The  hides 
were  purchased  the  24th  June  at  10  cents  per  pound, 
and  transshipped  about  the  7th  July,  and  were  in- 
voiced at  12  cents  per  pound,  being  the  value  there- 
of at  the  time.  In  an  action  on  an  open  policy  of 
insurance  on  the  hides,  it  was  held  that  the  certifi- 
cate of  origin  being  a  customary  document  for  such 
a  voyage,  and  substantially  true,  and  put  on  board, 
hona  Ude,  by  the  insured,  there  was  no  breach  of 
the  warranty  of  American  property  ;  and  that  the 
insured  were  entitled  to  recover  for  a  total  loss. 
The  insured  was  not  bound  fa  disclose  to  the  insurer 
that  such  a  paper  was  on  board,  it  being  a  paper  in 
the  usual  course  of  trade :  and  it  is  always  open  to 
inquiry  how  far  a  paper,  though  intentionally  false, 
was  material  to  the  risk.*  The  amount  of  loss,  in 
this  case,  was  held  to  be  the  prime  cost  of  the 
hides,  or  10  cents  per  pound,  and  the  charges  there- 
on. 

It  seems  that  in  estimating  a  total  loss  on  an  open 
policy  of  insurance,  the  value  of  the  goods  at  the 
outset  or  commencement  of  the  risk, with  the  usual 
charges,  is  what  the  insurer  ought  to  pay ;  and  that 

*If,  by  the  usage  of  the  trade  insured,  it  be  neces- 
sary that  certain  papers  should  be  on  board,  the  con- 
cealment of  those  papers  cannot  aff ect  the  plaintiff's 
right  to  recover  on  the  policy.  Livingston  v.  Mary- 
land Ins.Co.,7  Cranch,  506.  The  operation  of  any  con- 
cealment on  the  policy  depends  on  its  materiality  to 
the  risk,  and  this  materiality  is  for  the  determina- 
tion of  the  jury.  N.  Y.  Firemen  Ins.  Co.  v.Walden, 
12  Johns.  Rep..  513. 
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the  prime  cost  is  -generally  the  safest  and  best  rule 
of  ascertaining1  such  value  ;  especially  where  the 
goods  are  purchased  for  exportation.i 

Citations—  Park,  183  ;  1  Burr.,  348  ;  1  Cai.,  217  ;  3 
Burr.,  1605  :  Doug.,  238  ;  Park,  196  ;  1  Johns.  Cas., 
130  ;  Magrens,  Vol.  I.,  37  ;  Burns  on  Ins.,  158  :  Codny's 
Marsh.,  288,  289  ;  2  Burr.,  1167  ;  Marsh.,  288. 


was  an  action  on  an  open  policy  of 
-L  insurance  on  goods,  laden  on  board  of 
the  American  brig  Minerva,  at  and  from  New 
York  to  Amsterdam.  There  was  a  special 
verdict,  which  contained  the  following  facts  : 
The  policy  was  dated  the  7th  of  July,  1807, 
and  contained  a  memorandum  at  the  bottom, 
by  which  the  insured  "  warranted  the  prop- 
erty thereby  insured  to  be  American  property, 
proof  whereof,  if  required,  to  be  rnude  in  New 
344*]  York  *only  ;  and  in  case  of  capture  or 
detention,  not  to  abandon  in  less  than  four 
months  after  advice  thereof,  or  until  after  con- 
demnation ;  "  and  also  warranted  "  that  the 
property  thereby  insured  was  not  imported  by 
the  exporters."  The  sum  subscribed  was  $15,- 
000. 

The  plaintiffs  were  American  citizens,  and 
sole  owners  of  5,839  hides,  weighing  178,862 
pounds,  shipped  on  board  of  the  Minerva,  and 
were  not  the  importers  of  them.  The  price 
paid  for  the  hides,  by  the  plaintiffs,  was  10 
cents  per  pound,  the  whole  cost  amounting  to 
$18,064.42,  exclusive  of  charges  of  interest  or 
commissions,  or  premium  of  insurance. 

The  Minerva  sailed  from  New  York  on  the 
30th  of  July,  1807,  on  the  voyage  insured,  and 
on  the  1st  of  September,  1807,  was  captured 
by  a  British  privateer,  and  carried  into  Ply- 
mouth, and  on  the  27th  September,  1807,  the 
hides  were  condemned  by  the  High  Court  of 
Admiralty  in  England,  "  as  belonging  to  the 
enemies  of  Great  Britain,  or  otherwise  subject 
and  liable  to  confiscation." 

At  the  time  the  hides  were  shipped  at  New 
York,  by  the  plaintiffs,  they  were  accom- 
panied with  a  paper  called  a  certificate  of 
origin,  and  another  paper  called  a  certificate 
of  importation.  The  former  was  dated  the 
28th  July,  1807,  signed  by  the  French  consul 
or  commissary  of  commercial  relations  at  New 
York.under  the  seal  of  the  commissariat,  which 
Certified  that,  "agreeably  to  the  papers  and 
other  documents  presented  to  us  by  Mr.  Will- 
iam Bayard  (one  of  the  plaintiffs,  of  the  house 
of  Le  Roy,  Bayard  &  M'Evers),  "merchant  of 
the  city  of  New  York,  the  5,839  hides,  by  him 
laden  on  board  of  the  ship  Minerva,  Captain 
Caldwell,  under  destination  for  Amsterdam, 
were  purchased  and  exported  from  Montevideo 
prior  to  the  capture  of  that  place  by  the  En- 
glish." 

This  certificate  of  origin  was  a  usual  and 
345*]  customary  *document  on  board  of  ves- 
sels bound  from  the  United  States  to  France 
and  Holland  ;  and  by  the  decrees  of  those 
countries,  it  was  required  that  a  certificate 
should  accompany  all  goods  exported  in  such 
vessels  to  France  and  Holland,  certifying  that 
«uch  goods  neither  came  from  England  nor 
her  colonies,  nor  belonged  to  English  com- 
merce, in  order  to  insure  the  entry  of  such 
goods  in  the  ports  of  France  or  Holland,  pur- 
suant to  such  decrees. 

+Acc.  Mlnturn  v.  Columbian  Ins.  Co.,  10  Johns 
Kep.,  75. 
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The  certificate  of  importation  was  as  fol- 
lows : 

"  Port  of  New  York,  District  of  New  York  : 
These  are  to  certify,  that  in  the  ship  American 
Eagle,  King,  master,  from  Montevideo,  were 
imported  on  the  8th  of  June,  1807,  5,839  hides, 
consigned  to  J.  Clason  and  J.  It.  Livingston, 
and  for  which  the  duties  have  been  landed, 
according  to  law.  Given,  &c.,  the  28th  July, 
1807." 

The  words  in  italics  were  written,  the  rest 
being  printed.  In  making  out  the  certificate, 
the  clerk  at  the  custom-house,  through  mis- 
take or  inadvertance,  omitted  to  erase  the 
printed  word  "for,''  and  the  words  "the 
duties  ; "  hides  being  a  raw  material,  on  which 
no  duties  are  payable  by  law  ;  and  if  those 
words  had  been  obliterated  (as  they  ought  to 
have  been),  the  remaining  words  would  have 
stated  the  simple  fact  that  "  the  hides  had  been 
landed  according  to  law." 

These  two  documents  were  found  on  board 
the  Minerva  at  the  time  of  her  capture,  and 
were  exhibited  in  proof  by  the  captors,  on  the 
trial,  in  the  Court  of  Admiralty.  The  sen- 
tence of  the  Court  of  Admiralty,  as  pro- 
nounced by  Sir  William  Scott,  was  set  forth 
in  the  special  verdict ;  and  the  hides  were  con- 
demned on  the  ground  of  a  continuity  of  voy- 
age, from  a  colony  of  the  enemy  of  Great 
Britain  to  the  mother  country  of  such  colony, 
or  its  allies,  and  the  documents  above  men- 
tioned were  among  the  proofs  on  which  the 
decree  of  condemnation  was  founded. 

The  insured  'abandoned  for  a  total  loss,  on 
the  26th  *of  November,  1807,  and  ex-  [*34O 
hibited  to  the  defendants  the  usual  prelimi- 
nary proofs,  and  demanded  payment. 

The  hides,  at    the  time  of  their  shipment, 
and   before  making  the   insurance,   were  in- 
voiced at  the  price  of  twelve  cents  per  pound, 
being  the  value  thereof,  exclusive  of  charges. 
The  hides  were  purchased  by  the  plaintiffs  in 
June,  1807,  of  the  original  importers,  with  the 
intention  of  exporting  them  to  Europe  ;  and 
Bayard,  one  of  the  plaintiffs,  was  informed,  at 
the  time  of  the  purchase,  by  J.  Clason  and  J. 
R.  Livingston,  the  importers,  or  one  of  them, 
that  the  hides  were  purchased  by  their  agent  at 
!  Monte-video,  in  June,  1806.  and  had  been  actu- 
|  ally   laden   on   board   of  the  ship  called  the 
i  American    Eagle,   while    Montevideo   was   in 
|  possession,    and    under    the    government    of 
J  Spain,  and  that  an  export  duty  was  paid  on 
j  the  hides  to  the  officers  of  the  government  of 
|  Spain,  at  that  place,  and    that  the   American 
!  Eagle,  after  the  lading  of  her  cargo,  and  pay- 
ment of  the  duties,  and  being  ready   for  sea, 
was  prevented  from  sailing  from  Montevideo, 
on  account  of  the  place  being  invested  by  a 
British  force,  and  did  not  sail  from   that  place 
until  after  it  was  captured  by  the  British,  and 
i  was  not  permitted   to  clear  out  until  after  the 
payment  of  an  additional  export  duty  of  ten 
per  cent,  on  the  cost  of  the   hides  and  the  resi- 
due of  the  cargo,  and  which  duty  was  paid  bv 
i  the  consignee    to   the   officers   of  the  British 
government  there,   on   which  they   granted  a 
clearance  for  New  York. 

The  American  Eagle: sailed  from  Montevideo 
in  April.  1807.  and  arrived  in  New  York  in 
the  month  of  June  following;  and  in  con»e- 
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quence  of  the  quarantine  laws,  then  in  force, 
she  was  not  permitted  to  go  up  to  the  city,  as 
no  hides  are  permitted  to  be  landed  within  the 
city  between  the  1st  of  June  and  the  1st  of 
November,  in  any  year ;  but  they  might  be 
landed  at  any  other  place,  within  the  district 
of  New  York,  during  that  period. 

There  being  no  private  warehouses  at  the 
quarantine  ground,  it  is  usual,  in  cases  where 
347*]  vessels  cannot  proceed  *to  the  city  by 
reason  of  the  quarantine  laws,  for  the  collector 
of  the  port  to  suffer  such  cargo  to  remain  on 
board  the  vessel  for  a  reasonable  time,  to  give 
the  importer  an  opportunity  to  sell  and  dispose 
of  the  same,  before  it  is  actually  landed  ;  such 
cargo,  however,  being  first  duly  entered  at  the 
custom-house,  and,  if  subject  to  duty,  the 
duties  being  first  duly  paid  or  secured  accord- 
ing to  law.  The  hides  in  question,  on  the  ar- 
rival of  the  American  Eagle,  were  duly  entered 
at  the  custom-house,  and  as  no  duty  was  pay- 
able on  them,  by  the  laws  of  the  United  States, 
they  were  not,  for  the  reasons  above  stated, 
actually  landed,  but  after  the  purchase  of  them 
by  the  plaintiffs  were  transshipped  at  the  quar- 
antine ground,  within  the  port  of  New  York, 
from  the  American  Eagle  to  the  Minerva  ;  and 
such  transshipment,  under  the  circumstances 
above  mentioned,  is  considered  by  the  officers 
of  the  customs  in  the  port  of  New  York,  and 
by  the  usuage  of  the  merchants  of  the  said 
city,  as  equivalent  to  an  actual  landing  of  the 
property,  previous  to  its  exportation. 

In  case  the  court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  for  a 
total  loss  of  the  hides,  and  at  the  invoice  and 
value  thereof,  at  the  time  of  the  shipment 
thereof,  and  before  the  making  the  said  insur- 
ance, together  with  the  usual  and  just  charges, 
the  jury,  by  their  special  verdict,  assessed  the 
damages  at  $13,443.42. 

But  if  the  court  should  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover  for  a 
total  loss,  but  only  at  the  rate  of  the  actual 
cost,  or  price  paid  by  the  plaintiffs  for  the 
hides,  together  with  the  usual  and  just  charges, 
then  the  jury  assessed  the  damages  at  $11,- 
376.85.  And  in  case  the  court  should  be  of 
opinion  that  the  plaintiffs  were  only  entitled 
to  recover  for  a  return  of  premium,* then  the 
jurors  assessed  the  damages  at  $1,010.41. 
348*]  *Mr.  David  A.  Ogden,  for  the  plaint- 
iffs. From  the  facts  stated  in  the  special  ver- 
dict, the  plaintiffs  are  entitled  to  recover  for  a 
total  loss.  All  the  warranties  contained  in  the 
policy  have  been  fulfilled,  and  the  only  ques- 
tion which  can  arise  is  as  to  the  amount  of 
damages — whether  they  are  to  be  estimated 
according  to  the  original  cost,  or  the  invoice 
price  and  value  at  the  time  of  shipment.  The 
true  rule  is,  the  value  of  the  subject  at  the  time 
of  the  shipment,  and  the  cost  is  only  a  means 
of  ascertaining  the  value.  The  first  price  of 
a  thing  does  not  always  afford  a  certain  cri- 
terion of  its  true  value,  for  it  may  have  been 
purchased  very  dear  or  very  cheap  (Marshall 
on  Ins.,  621).  In  Lewis  v.  Rucker  (2  Burr., 
1167,  1170  ;  Park,  132),  Lord  Mansfield  said 
the  insurer  "  must  pay  the  prime  cost,  that  is, 
the  value  of  the  thing  insured  at  the  outset." 
In  Stefcens  v.  The  Columbian  Ins.  Co.  (3  Caines, 
43)  the  court  said,  "  that  in  an  open  policy  on 
goods,  the  rule  by  which  to  estimate  a  total  loss 
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was  the  invoice  price,  and  all  duties  and  ex- 
penses till  they  are  put  on  board,  with  the  pre- 
mium of  insurance  ;  that  in  an  open  policy  on 
the  vessel,  her  value  at  the  time  she  sails,  with 
the  expense  of  her  outfit  and  premium,  was 
the  rule  by  which  to  estimate  a  total  loss." 
In  Gahn  &  Mumford  v.  Broome  (2  Johns.  Cas., 
47)  it  was  laid  down  as  a  general  rule,  that  in 
an  open  policy  the  invoice  price  is  the  value 
which,  upon  a  total  loss,  the  insured  is  enti- 
tled to  recover.  All  the  books  speak  of  the 
invoice  price,  that  is,  the  value  at  the  outset, 
or  at  the  time  of  shipment. 

Messrs.  Hoffman  and  Harison,  contra.  We 
do  not  mean  to  defend  the  decision  of  Sir 
William  Scott,  as  to  the  ground  of  a  continu- 
ity of  voyage  ;  but  we  shall  contend  that  the 
plaintiffs  are  not  entitled  to  recover  for  a  total 
loss,  for  another  reason.  The  plaintiffs  put  on 
board  a  false  paper,  the  certificate  of  the 
French  consul,  which  was  the  real  cause  of 
condemnation.  This  certificate  declares  that 
the  hides  were  purchased  and  exported  from 
*Montevideo,  prior  to  the  capture  by  [*349 
the  British.  The  special  verdict  states  that 
this  was  a  usual  and  customary  document  ; 
but  because  the  decrees  of  France  rendered 
such  a  document  necessary,  it  does  not  follow 
that  it  should  not  contain  the  truth.  Now  it 
appears  from  the  case,  that  the  hides  were  not, 
in  fact,  exported  from  Montevideo  until  after 
the  British  were  in  possession  of  the  place. 
The  object  of  the  certificate  was  to  secure  an 
entry  in  Amsterdam  ;  but  though  it  might 
operate  to  protect  the  property  against  France 
or  her  allies,  it  increased  the  risk  of  capture 
from  the  British  cruisers.  In  the  case  of 
Blagge  v.  The  New  York  Ins.  Co.  (1  Caines, 
549)  the  court  held  that  under  a  warranty  of 
neutral  property,  if  there  was  any  false  paper, 
which  increased  the  risk  of  belligerent  capt- 
ure, the  insured  could  not  recover.  It  was 
well  known  that  the  British  courts  condemned 
on  the  ground  of  a  continuity  of  voyage  ;  any 
paper,  therefore,  which  would  give  color  for 
condemnation  is  sufficient  to  discharge  the  in- 
surer. 

If  the  vessel  was  captured  on  account  of 
this  document,  the  insured  cannot  now  be  per- 
mitted to  explain  or  contradict  it.  Such  docu- 
ment by  a  foreign  minister  must,  as  Sir  Will- 
iam Scott  observed,  be  conclusive  evidence  of 
the  fact  which  it  states.  A  neutral  is  bound 
to  have  true  and  authentic  papers.  If  the  real 
truth  had  appeared  in  this  case  to  the  Court  of 
Admiralty,  the  condemnation  would  not  have 
taken  place.  It  was  admitted  that  if  the  goods 
had  been  shipped  after  the  capture  of  Monte- 
video by  the  British,  there  would  have  been 
no  continuity  of  voyage  ;  but  the  certificate  of 
the  French  consul  was  considered  as  decisive 
evidence  to  the  contrary. 

2.  Some  general  rule  must  be  established  by 
which  to  ascertain  the  amount  of  loss.  The 
prime  cost  is  a  fixed  measure  of  damages  ;  but 
if  the  value  at  the  time  of  subscribing  the 
policy,  or  the  shipment,  is  to  be  the  guide,  it 
will  always  fluctuate  with  the  rise  and  fall  of 
the  *market.  If  the  insured  gets  the  [*35O 
cost  of  the  goods,  and  all  charges,  he  is  com- 
pletely indemnified.  The  prime  cost  and  the 
value  are  the  same  ;  and  when  the  books  speak 
of  the  prime  cost,  or  invoice  price,  they  mean 

JOHNS.  REP.,  7_ 


1811 


LE  ROY  ET  AL  v.  UNITED  INS.  Co. 


350 


the  invoice  of  the  cost  of  the  goods,  not  the 
invoice  made  up  by  the  shipper,  with  a  view 
to  exportation.  But  in  this  case  the  goods 
were  purchased  with  a  view  to  an  immediate 
exportation,  and  not  for  the  purpose  of  a  sale 
here.  This  is  a  strong  reason  for  considering 
the  cost  as  the  value  of  the  goods. 

3.  If  the  certificate,  being  a  false  paper, 
ought  not  to  have  been  on  board,  the  plaintiffs 
are  not  entitled  to  a  return  of  premium,  for 
the  defendants  have  run  the  risks  prior  to 
the  capture  ;  and  if  they  have  run  any  part  of 
the  risk,  there  can  be  no  return  of  premium. 
Again,  the  policy  was  dated  the  7th  July, when 
the  goods  were  shipped,  and  the  certificate  is 
dated  the  25th  July  ;  from  the  7th  to  the  25th 
July,  therefore,  the  goods  were  at  the  risk  of 
the  defendants  in  the  port  of  New  York. 

Mr.  T.  A.  Emmet,  in  reply.  1.  The  goods 
were  purchased  when  Montevideo  was  a  Span- 
ish colony;  they  were  shipped  and  ready  for 
sea,  and  had  paid  the  export  duty  to  the  Span- 
ish government.  They  had  acquired  all  the 
rights  and  privileges  of  neutral  property  when 
the  British  came.  They  then  paid  the  British 
export  duty.  They  had,  therefore,  a  double 
right  to  be  respected — by  .Spain, or  her  allies,  for 
having  paid  a  Spanishduty — by  Great  Britain, 
for  having  paid  the  British  duty.  If  there  is 
any  falsehood  in  the  certificate,  it  is  of  the 
slightest  kind  ;  but  in  every  just  and  liberal 
sense  it  is  true.  According  to  the  reasoning 
of  the  defendants,  because  the  plaintiffs  have 
paid  duties  to  both  nations,  in  order  to  protect 
the  goods  against  both,  they  are  for  that  rea- 
son liable  to  be  condemned  by  both.  The 
property  was  boiiafide  American,  and  was  not 
exported  by  the  importer.  The  proof  the 
3o  1*]  neutral  property  *could  be  made  in 
New  York  ;  and  the  performance  of  the  war- 
ranties has  been  found  by  the  special  verdict. 

It  is  true  that  where  there  is  a  warranty  of 
neutral  property,  unneutral  papers  must'not 
be  on  board.  It  is  not  every  false  paper  that 
will  amount  to  a  breach  of  the  warranty  ;  but 
it  must  be  an  unneutral  paper.  Is  this  certifi- 
cate of  origin,  then,  an  unneutral  paper  ? 
Whether  true  or  false,  does  it  affect  the  fact  of 
the  neutrality  of  the  property  ?  The  objec- 
tion, then,  of  its  being  false,  fails,  in  limme. 
It  can  only  affect  the  question  as  to  the  con- 
tinuity of  the  voyage ;  but  this  country  has 
never  acknowledged  the  British  rule,  or  the 
rule  of  1756,  on  this  subject. 

Again,  it  is  found  to  be  a  usual  and  custom- 
ary document  for  all  American  Vessels  bound 
to  France  or  Holland.     The  defendants  must 
have  known,  as  the  insurance  was  to  Amster- 
dam, that  such  a  paper  would  be  on  board. 
The  insurers  are  bound  to  know  the  usage  and 
course  of  trade  (Park,  251  ;  Marshall,  474  ;  1 
Burr.,   341,    350).       In    Plancte    v.    Fletclmr 
(Doug.,  251)  Lord  Man.ifield  said  that  the  prac- 
tice of  taking  Ostend  papers,  being  the  course 
of  trade,  was  to  be  deemed  to   be  known  to 
everybody.     The  defendants,  then,  knew  that 
there  would  be  a  certificate  of  origin  on  board, 
and  on  the  ground  now   contended  for,  with 
the    risk    of   certain    condemnation    by    the  i 
British.     How  then  can  it  be  said  that  the  risk  j 
has  been  increased  ?      If   there  had  been  no  I 
certificate  of  origin  on  board,  and  the  proper-  i 
ty  had  been  condemned  by  a  French  court  for  : 
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that  reason,  the  defendants  would  have  refused 
to  pay,  because  a  usual  and  necessary  docu- 
ment was  not  on  board. 

2.  The  value  at  the  outset,  or  the  commence- 
ment of  the  voyage,  is  the  true  value.     The 
insured,  in   case  of  loss,  is  to  be  put  in  the 
situation  he  was  in  at  the  time  the  risk  or  voy- 
age commenced.      If   goods  are  given  by  a 
father  to  his  son,  to  set  him  up  in  trade,  and 
he  exports  them,  is  the  insurer  to  pay  nothing 
because  the  goods  cost  the  insured  nothing  ? 
Prime  cost  is  synonymous  *with  value  [*352 
at  the  outset.     Marshall  says  the  prime  cost  or 
invoice  price.     The  invoice  is  a  fair  document 
of  trade,  made  by  the  merchant  at  the  time  of 
shipment,  and  is  for   the  information  of  the 
consignee  or  merchant  abroad,  as  to  the  value 
of  the  goods  at  the  port  of  shipment,  and  is  a 
guide  as  to  profit  in  the  port  of  destination. 
The  invoice,  which  makes  a  part  of  the  pre- 
liminary proof,  is  the  invoice   of  shipment. 
Prime  cost  is  the  value  or  cost  at  the  port  of 
shipment,  as  distinguished  from  the  value  at 
the  port  of  delivery,  where  the  expenses  and 
profits  are  added. 

3.  The  insurance  must  be  on  all  the  risks,  or 
none.     There  can  be  no  apportionment  of  the 
risk.     It  does  not  appear  from  the  verdict 
when  the  goods  were  shipped. 

THOMPSON,  J.,  delivered  tli*  opinion  of  the 
court : 

The  objection  raised  by  the  defendants' 
counsel  against  a  recovery  as  for  a  total  loss  is, 
that  the  vessel  had  on  board  a  certificate  of 
origin  from  the  French  consul,  and  that  the 
defendants  were  not  informed  of  this  docu- 
ment. It  is  said  to  have  been  a  false  paper, 
and  the  efficient  cause  of  the  condemnation. 

The  French  consul  certifies  that  agreeably 
to  the  papers  and  documents,  presented  to  him 
by  William  Bayard,  the  hides  in  question  were 
purchased  and  exported  from  Montevideo, 
prior  to  the  capture  of  that  place  by  the  En- 
glish. And,  according  to  the  finding  of  the 
jury,  the  purchase  of  the  hides,  the  lading 
them  on  board,  and  the  payment  of  the  export 
duties,  all  happened  while  Montevideo  was  in 
possession  of  the  Spaniards  ;  and  these  were 
the  most  essential  acts  in  the  process  of  expor- 
tation, as  far  as  related  to  the  belligerent  policy 
on  the  subject  of  such  colonial  trade.  It  may, 
therefore,  be  questionable,  whether  this  certi- 
ficate of  origin  ought  to  be  considered  as  false. 
But  admitting  it  not  to  be  strictly  true,  there 
was  no  evidence  of  any  malajiile*  in  the  plaint- 
iffs. The  jury  have  not  found  any  fraud  in 
*them  in  respect  to  the  contents  or  [*;{<">i{ 
concealment  of  the  paper.  Independent,  how- 
ever, of  these  considerations,  a  conclusive 
answer  to  the  objection  is,  that  it  is  found  by 
the  jury  that  such  a  certificate  was  11  usual 
and  customary  document  on  board  of  Ameri- 
can vessels,  bound  to  France  and  Holland; 
and  one  required  by  decrees  of  those  countries 
to  insure  an  entry.  It  was,  then,  a  paper  not 
necessary  to  have  been  formally  disclosed,  be- 
cause the  insurer  must  have  known  it  would 
be  on  board.  It  is  not  to  be  supposed  they 
were  ignorant  of  this  course,  and  of  this 
necessity.  The  assured  may  be  innocently 
silent  as  to  those  tilings  which  the  underwriter 
ought  to  know.  (Park,  183.)  The  insurer,  in 
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estimating  the  price  at  which  he  is  willing  to 
take  the  risk,  must  have  under  his  considera- 
tion the  nature  of  the  voyage  to  be  performed, 
and  the  usual  course  and  manner  of  conduct- 
ing it.  Everything  done  in  the  usual  course 
is  presumed  to  have  been  forseen  and  in  con- 
templation at  the  time  he  engaged.  He  takes 
the  risk  upon  a  supposition  that  what  is  usual 
and  necessary  will  be  done.  (1  Burr.,  348.)  The 
underwriter*;"  M  re  chargeable  with  the  knowl- 
edge of  this  document  being  on  board,  and  so 
took  the  risk  of  the  consequences  of  it  upon 
themselves.  If  this  document  exposed  the 
subject  by  loss,  by  means  of  one  belligerent, 
the  want  of  it  would  equally  have  exposed  the 
property  to  loss  from  another.  It  is  arways  a 
question  how  far  the  want  of  disclosure  of  a 
paper,  admitting  it  to  be  intentionally  a  false 
one,  was  material  to  the  risk.  This  was  the 
doctrine  \nBarnwellv.  Church (1  Caines'  Rep., 
217.)  It  is  a  well-settled  rule,  in  the  law  of 
insurance,  that  matters  which  are  presumed  to 
lie  equally  in  the  knowledge  of  both  parties 
need  not  be  disclosed.  (3  Burr.,  1605  ;  Doug., 
238,  and  Mayne  v.  Walter,  Park,  196.)  There 
was  no  breach  of  warranty  in  the  present  case. 
The  plaintiff  did  not  undertake  to  warrant 
against  the  consequences  of  the  importation 
354*]  of  the  *hides  from  Montevideo,  any 
further  than  that  they  themselves  were  not 
the  importers.  »We  cannot,  therefore,  see  any 
substantial  objection  to  a  recovery  for  a 
total  loss.  And  the  remaining  question  is, 
upon  what  principles  shall  the  loss  be  com- 
puted ? 

In  the  case  of  Mumford  v.  Broome  (1  Johns. 
Cas.,  120),  decided  in  this  court,  it  is  said  to 
be  a  settled  rule  that  in  an  open  policy  on 
goods,  the  invoice  price  is  the  value  which, 
upon  a  total  loss,  the  insured  is  entitled  to  re- 
cover. That  this  affords  not  only  an  equitable 
but  a  certain  rule,  not  influenced  by  the  fluct- 
uations of  value  which  subsequent  circum- 
stances may  produce.  The  invoice  price,  as 
here  understood,  is  evidently  the  prime  cost, 
this  being  a  fixed  and  certain  criterion,  which 
is  the  reason  assigned  for  the  rule.  And  be- 
sides, it  appears  from  the  case,  that  at  the  time 
of  effecting  the  insurance,  an  account,  stating 
the  price  at  which  the  goods  had  been  pur- 
chased, was  exhibited  to  the  underwriters,  for 
the  purpose  of  showing  the  interest  intended 
to  be  insured.  Although  an  invoice,  strictly 
speaking,  may  be  a  document  transmitted  from 
the  shipper  to  his  factor  or  consignee,  contain- 
ing the  particulars  and  prices  of  the  goods 
shipped  ;  and  when  understood  in  this  sense, 
and  made  out  without  regard  to  the  prime  cost 
of  the  articles,  it  might  be  objectionable  as  a 
rule  of  evidence  by  which  to  estimate  the  value 
of  the  subject ;  yet  invoice  is  sometimes  used 
and  understood  as  containing  an  account  of 
the  prime  cost  of  the  article  specified.  Thus, 
in  Marshall,  it  is  said  the  loss  is  estimated  ac- 
cording to  the  prime  cost,  that  is,  the  invoice 
price.  And  in  Magens  (Vol.  I.,  p.  37)  it  is 
laid  down  that  the  invoice  of  the  cost  is  the 
rule  by  which  the  loss  is  to  -be  computed. 
(Burns  on  Ins.,  158.)  It  is,  in  the  opinion  of 
the  court,  unnecessary  here  to  establish  any 
general  rule  on  the  subject.  Whatever  the 
rule  ought  to  be,  we  think,  in  the  case  before 
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us,  in  computing  the  loss,  the  hides  must  be 
estimated  at  ten  cents  per  pound,  that  being 
the  prime  cost.  And  *it  is  peculiarly  [*35o 
fit  and  reasonable  to  adopt  this  as  the  price 
here,  because  it  will  be  a  complete  indemnity 
to  the  assured,  and  as  the  hides  were  not  only 
purchased  for  the  express  purpose  of  expor- 
tation, but  never  were  landed,  being  purchased 
and  transhipped  at  the  quarantine  ground.  An 
inquiry  into  their  real  value,  or  market  price; 
must,  therefore,  be  attended  by  some  degree 
of  uncertainty.  The  prime  cost  of  the  goods 
might  not,  in  many  cases,  be  a  just  rule  of 
computation,  as  where  they  were  not  purchas- 
ed with  a  view  to  an  immediate  exportation, 
and  had  remained  on  hand  for  a  considerable 
length  of  time.  But  in  matters  of  commerce, 
the  plainest  and  simplest  rules  are  always  the 
best.  And  I  should  incline  to  think  that,  gen- 
erally speaking,  the  prime  cost  would  be  the 
best  rule  by  which  to  test  the  value  of  the  sub- 
ject. The  prime  cost  is  commonly  the  market 
price  of  the  article.  And  as  the  shipment,  in 
the  usual  course  of  business,  is  made  soon  after 
the  purchase,  the  prime  cost  is,  ordinarily,  the 
real  value  of  the  subject.  In  a  valued  policy, 
the  value  inserted  is  always  understood  to  be 
the  fair  amount  of  the  prime  cost  of  the  goods. 
When  the  insurance  is,  bona  fide,  meant  as  an 
indemnity,  it  must  be  taken  that  the  value  was 
so  fixed  as  that  the  insured  might,  in  case  of 
loss,  have  an  indemnity,  and  no  more. 
(Condy's  Marsh.,  288,  289.) 

In  the  case  of  Lewis  v.  Rucker  (2  Burr., 
1167)  Lord  Mansfield  seems  to  consider  prime 
cost  and  value  in  the  policy  as  importing  the 
same  thing.  He  says  that  in  case  of  a  total 
loss,  the  prime  cost  of  the  property  insured,  or 
the  value  mentioned  in  the  policy,  must  be  paid 
by  the  underwriter.  And  again,  the  prime  cost, 
that  is  the  value  of  the  thing  insured  at  the  out- 
set, is  what  the  underwriter  has  to  pay.  (Mar- 
shall, 288,  289.)  There  seems  to  be  no  good 
reason  why  the  same  rule  should  not  prevail  in 
computing  the  loss  on  an  open  policy  ;  and 
that  the  value  of  the  goods,  at  the  outset,  or 
commencement  of  the  risk,  together  with  the 
customary  *charges,  should  not  be  the  [*356 
sum  the  underwriter  ought  to  pay.  It  becomes 
then,  in  a  great  measure,  a  question  as  to  the 
rule  of  evidence  by  which  this  is  to  be  ascer- 
tained. And  the  prime  cost,  especially  where 
the  goods  are  purchased  for  exportation,  ap- 
pears to  me  to  be  the  plainest  and  simplest 
rule,  and  less  exceptionable  than  an  inquiry 
into  the  market  price  of  the  articles.  This  is 
fluctuating,  and  always  more  or  less  uncertain. 
The  former  rule  will  always  indemnify  the 
assured  ;  and  the  result  of  an  inquiry,  accord- 
ing to  the  latter,  will  depend  upon  the  opinion 
of  a  jury,  formed,  perhaps,  from  the  clashing 
testimony  of  witnesses. 

Without  intending,  however,  to  lay  down 
any  general  rule,  we  adopt  prime  cost  as  the 
principle  upon  which,  in  this  case,  the  loss 
must  be  computed,  and  according  to  which, 
by  the  verdict  of  the  jury,  the  plaintiff  is  en- 
titled to  judgment  for  $11,376.85. 

Judgment  accordingly. 

Cited  in— 38  Super.,  3*7,  362 ;  104  Mass.,  530. 
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HOTCHKISS 

v. 

THE  TRUSTEES  OF  THE  FIRST  RELI- 
GIOUS SOCIETY  IN  THE  TOWN  OF 
HOMER. 

Justice's  Court  —  Corporation  May  Sue  in  —  Can- 
not be  Sued. 

A  corporation  may  sue,  though  it  cannot  be  sued, 
before  a  justice's  court. 

Citation—  5  Johns.,  at7. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  The  action  in  the  court  below  was 
brought  by  the  defendants  in  error,  being  an 
incorporated  religious  society,  against  the 
plaintiff  in  error,  to  recover  the  amount  of  his 
subscription  to  certain  articles  of  agreement, 
made  by  the  members  of  the  society  for  rais- 
ing a  certain  annual  sum  for  the  support  of  a 
minister  of  the  gospel,  during  the  period  of  six 
years,  from  the  20th  December,  1802. 

The  plaintiffs  below  appeared  by  attorney  ; 
and  after  issue  joined,  and  a  trial  by  jury,  a 
verdict  was  found  for  the  plaintiffs. 

On  the  return  to  the  certiorari,  several  ob- 
357*]  jections  were  *made  to  the  proceed- 
ings before  the  justice,  which  were  submitted 
to  the  court  without  argument  ;  but  the  only 
question  decided  by  the  court  was,  whether 
the  justice  had  jurisdiction,  the  plaintiffs  be- 
ing a  corporation. 

Per  Curiam.  The  suit  below  was  brought 
by  a  religious  society,  in  its  corporate  capaci- 
ty, and  the  question  is,  whether  the  justice  had 
jurisdiction  of  the  case.  It  was  lately  decided 
m  this  court  (5  Johns.  Rep.  ,  347)  that  a  cor- 
poration cannot  be  sued  before  a  justice. 
There  are  inseparable  difficulties  in  the  way  of 
a  suit  against  a  corporation,  among  which  it  is 
sufficient  to  mention,  that  the  justice  has  no 
process  provided  by  the  act  to  compel  a  cor- 
poration to  appear.  But  when  they  are  plaint- 
iffs, they  can  constitute  an  attorney  to  appear 
for  them,  and  conduct  the  suit,  and  the  juris- 
diction of  the  justice  extends  to  all  personal 
actions,  where  the  demand  does  not  exceed 
$25.  The  only  objection  to  the  cognizance  of 
a  suit  by  a  corporation,  is  to  the  form  of  the 
execution  provided  by  the  statute,  which  is  to 
issue  against  the  goods  and  chattels,  and  in 
default  of  the  goods  and  chattels,  against  the 
body  of  the  party  who  may  not  be  specially 
exempted  ;  and  if  the  plaintiff  fails  in  the  suit, 
the  defendant  is  entitled  to  the  same  process 
for  his  costs,  and  for  the  balance  which,  in 
cases  of  set-off,  may  have  been  found  in  his 
favor.  The  execution,  so  far  as  respects  the 
body,  could  not  be  executed  against  the  cor- 
poration, nor  could  such  an  execution  issue  in 
any  other  court.  The  defendant  then  would 
have  all  the  remedy  that  could  be  afforded 
him,  if  he  was  sued  in  a  higher  court.  This 
objection  does  not.  therefore,  seem  sufficient 
to  destroy  the  jurisdiction  of  the  justice.  If 
the  judgment  then  be  in  favor  of  the  defend- 
ant. the  execution  can  issue  in  the  usual  form  ; 
and  it  would  be  effectual  as  against  the  goods 
and  chatlels  of  the  corporation,  and  could 
only  be  inoperative  as  to  the  residue  of  it.  The 
defendant  would  still  have  adequate  remedy 
ii58*  uon  his  udment  and  *all  that  could 


be  afforded  him,  if  express  jurisdiction  had 
been  given  in  the  case.  There  is  a  very  great 
convenience  to  all  parties,  in  sustaining  such 
suits  ;  for  to  compel  a  corporation  to  sue  for 
small  demands  in  the  higher  courts,  would 
operate  oppressively,  as  to  costs,  whichever 
party  might  be  entitled  to  them. 

The  provisions  of  the  Ten  Pound  Act  do 
not  seem  to  furnish  any  other  objection  to  the 
suit,  than  that  arising  from  the  form  of  execu- 
tion, and  for  the  reasons  already  mentioned, 
that  objection  does  not  appear,  of  itself,  to  be 
sufficient. 

The  judgment  below  must,  accordingly,  be 
affirmed. 

Judgment  affirmed. 


DELAVERGNE  v.  NORRIS. 

Action  of  Covenant — OuMandiny  Incumbrance 
— Nominal  Damages — Incumbrance  Paid  by 
Vendee — May  Recover  Amount  Paid. 

In  an  action  of  covenant  on  the  covenant  against 
incumbrances  in  a  deed :  the  plaintiff,  if  he  has  paid 
off  the  incumbrance,  may  recover  the  amount  paid 
by  him  ;  but  if  he  has  not  paid  anything,  he  can  re- 
cover nominal  damages  only. 

If  he  does  not  choose  to  wait  until  he  is  evicted 
by  the  mortgagee,  he  may  satisfy  the  mortgage,  and 
resort  to  his  covenant. 

Citation— 4  Tyng,  637. 

THIS  was  an  action  of  covenant.  The 
plaintiff  declared,  on  a  breach  of  the  sev- 
eral covenants  contained  in  a  deed,  that  the 
grantor  was  well  seized,  &c.,  for  the  quiet  en- 
joyment of  the  grantee;  that  the  premises  were 
free  from  incumbrances,  and  that  the  defend- 
ant had  good  right  and  title  to  sell  and  con- 
vey, &c. 

The  cause  was  tried  at  the  Dutchess  Cir- 
cuit, in  September,  1810,  before  the  Chief 
Justice. 

The  deed  containing  the  covenants  was 
proved  ;  and  there  were  several  mortgages  on 
the  premises,  duly  recorded,  on  which  the 
plaintiff  had  paid  the  sum  of  $1,165.44  ;  and 
the  sum  of  $835.30  still  remained  due  on  the 
mortgages,  and  unpaid  by  the  plaintiff,  but 
for  which  he  claimed  to  recover.  It  appeared 
that  the  defendant  was  insolvent,  and  whollv 
unable  to  pay  any  part  of  the  mortgages. 

A  verdict  was  taken  for  tke  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  whether  the 
plaintiff  was  entitled  only  to  $1,165.44,  or  to 
$2.000.44,  'including  what  still  re-  [35J> 
mained  due  on  the  mortgages. 

The  case  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  verdict  ought  to  be  en- 
tered for  the  $1,105.14  only.  If  the  plaintiff 


|  upon  his  judgment,  and  *all  that  could 
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NOTK.— Ctirennnt  iiii.iinxi  incumlinincen-  ttrtarh 
— 3/r«i*Mrc  <>/  damage*. 

HTirrr  thfrr  to  an  outxtanding  incumhratirr  «;*•« 
I  the  lam!,  thr  jmrrhdMrr  nrrit  m>t  irait  until  be  is 
!  evict<-d,  but  may  satisfy  the  Incumbrance,  and  then 
i  resort  to  h  to  action  on  the  eovenant  a^'iinst  inciim- 
i  branccs.  Stiiiwrd  v.  Kldrfdw,  Hi  Johns..  2M ;  (!ar- 
rison  v.  Sandford.  12  X.  .1.  1..  (7  FlHlfU.  3rtl. 

H'hfrf  thr  corrnnnt  ayahi*!  inntmltranrrit  ii>  ttrxk- 
\  en,  if  the  plaintiff  hat  not  paid  anything  toward  re- 
i  lleving  the*  incumbrancra.  he  can  recover  only  nom- 
I  inul  dtuiiHircs.  Tufts  v.  Adams,  8  Pick..  f>47';  Hiir 
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when  he  sues  on  a  covenant  against  incum- 
brances.  has  extinguished  the  incumbrance,  he 
is  entitled  to  recover  the  price  he  has  paid  for 
it.  But  if  he  has  not  extinguished  it,  but  it  is 
still  an  outstanding  incumbrance,  his  damages 
are  but  nominal,  tor  he  ought  not  to  recover 
the  value  of  an  incumbrance,  on  a  contin- 
gency, where  he  may  never  be  disturbed  by  it. 
This  is  the  reasonable  rule  ;  for  if  he  was  to 
recover  the  value  of  an  outstanding  mortgage, 
the  mortgagee  might  still  resort  to  the  defend- 
ant, on  his  personal  obligation,  and  compel 
him  to  pay  it  ;  and  if  the  purchaser  feels  the 
inconvenience  of  the  existing  incumbrance, 
and  the  hazard  of  waiting  until  he  is  evicted, 
he  may  go  and  satisfy  the  mortgage,  and  then 
resort  to  his  covenant.  This  is  the  rule  as  laid 
down  by  the  Supreme  Court  of  Massachusetts, 
in  Prescott  v.  Trueman  (4  Tyng's  Rep. ,  627), 
and  it  is  entitled  to  the  highest  respect. 

Judgment  accordingly. 

Cited  in— 13  Johns.,  106 ;  16  Johns.,  138,  256 :  4 
Cow.,  258 ;  2  Wend.,  406 ;  8  Wend.,  457 ;  10  Wend., 
150;  63  N.  Y.,  403;  64  N.  Y.,  403;  22  Hun,  432;  6 
Barb.,  648;  1  Duer,  335;  37  Super.,  92;  42  Mich.,  95; 
41  Mich.,  547 ;  22  Wis.,  499. 


LINDSEY  v.  SMITH. 

Slander  —  Pleadings  — Colloquium — Innuendo 
Cannot  Supply  Place  of. 

In  an  action  of  slander,  the  declaration  stated 
that  the  plaintiff  was  a  justice  of  the  peace,  and  that 
the  defendant,  meaning  to  injure  him  and  expose 
him  to  prosecution  for  corruption,  &c.,  in  a  certain 
discourse,  &c.,  said  of  the  plaintiff,  in  his  office  of  a 
justice,  "  Lindsey  (meaning  the  plaintiff)  had  been 
feed  by  A.  W.  (meaning  A.  W.,  who  lately  had  a 
cause  pending  and  determined  before  the  plaintiff), 
and  that  he  ((the  defendant)  could  do  nothing  when 
the  magistrate  was  in  that  way  against  him  "  (the 
defendant).  On  a  motion  in  arrest  of  judgment, 
this  declaration  was  held  sufficient. 

Though  an  innuendo  cannot  supply  the  place  of  a 
colloquium,  yet  if  there  be  a  colloquium  sufficient  to 
point  the  application  of  the  words  to  the  plaintiff, 
if  spoken  maliciously,  he  must  have  judgment. 

THIS  was  an  action  of  slander.  The  declara- 
tion contained  several  counts.  The  first 
count,  which  was  the  only  one  objected  to, 
stated  that  the  plaintiff  is  a  justice  of  the 
peace,  &c.,  and  that  the  defendant,  to  injure 
him  and  expose  him,  as  a  justice,  to  prosecu- 
•3OO*]  lion  for  ^corruption,  &c. ,  in  a  certain 
discourse  which  the  defendant  had  with  divers 
persons  concerning  the  plaintiff,  as  a  justice, 
said  of  the  plaintiff  in  his  office  of  a  justice, 
"  Lindsey  (meaning  the  plaintiff)  had  been  feed 
by  Abner  Wood  (meaning  Abner  Wood  who 
then  lately  had  a  cause  pending  and  deter- 
mined before  the  plaintiff),  and  that  he  (mean- 


ing the  defendant)  could  do  nothing  when  the 
magistrate  (meaning  the  plaintiff)  was  in  that 
way  against  him  "  (meaning  the  defendant). 

The  defendant  pleaded  the  general  issue, 
and  there  was  a  general  verdict  for  the  plaint- 
iff for  $179. 

Mr.  J.  Duer,  for  the  defendant,  moved  an 
arrest  of  judgment : 

1.  Because  the  colloquium  does  not  state  that 
the  words  were  spoken  by  the  defendant  "of 
and   concerning  the  said  cause,  and  of  and 
concerning  the  conduct  of  the  plaintiff  as  a 
justice,  in  relation  to  the  said  cause. 

2.  Because  the  innuendo  introduced  new 
matter  material  to  be  proved. 

3.  Because  it  contains  no  explanation  of 
the  precedent  words,  and  is  inconsistent  and 
insensible. 

He  cited  Van  Vechten  v.  Hopkins  (5  Johns. 
Rep.,  211);  1  Com.  Dig.,  268;  Sayre,  280;  6 
Term  Rep.,  691  ;  8  East,  427;  9  East,  95. 

Mr.  Fink,  contra. 

Per  Curiam.  The  slanderous  intent  and  ap- 
plication of  the  words  charged,  must  be  con- 
sidered as  established  by  the  verdict.  Here 
was  a  colloquium  laid,  which  was  sufficient  to 
give  application  to  the  slander.  It  is  averred 
that  the  defendant  was  discoursing  concerning 
the  plaintiff,  as  a  justice,  and  that  the  words 
were  spoken  of  him  in  relation  to  his  office  as 
a  justice,  and  it  was  a  question  of  evidence, 
whether  the  words  so  spoken  of  the  plaintiff 
had  an  innocent  or  a  slanderous  and  malicious 
*meaning.  The  innuendo  cannot  sup- [*361 
ply  the  place  of  a  colloquium  ;  but  here  there 
was  the  competent  colloquium  to  give  point 
and  application  to  the  words,  if  spoken,  as  the 
jury  must  have  found  them  to  have  been 
spoken,  with  a  scandalous  and  malicious  in- 
tent. 

The  motion  is,  tJierefore,  denied. 
Cited  in— 6  Wend.,  414 ;  .12  Wend.,  136. 


BROWN  v.  MOTT. 

Accommodation  Indorsement — Plaintiff's  Knowl- 
edge— Protest — Liability  of  Indorser — Pur- 
chase at  Discount — Measure  of  Damages. 

Where  a  note  was  indorsed  for  the  accommodation 
of  the  maker,  and  without  consideration,  it  was 
held  that  the  indorser  was  liable  for  the  amount 
after  due  notice  of  nonpayment,  though  the  plaint- 
iff knew  at  the  time  he  took  the  note  that  the  in- 
dorser had  received  no  consideration;  but  if  there 
is  fraud  in  the  case,  and  that  known  to  the  plaintiff, 
the  indorser  may  show  it  in  defense  ;  and  it  seems 
that  if  the  plaintiff  had  purchased  the  note  at  a  re- 
duced price,  he  could  not  recover  of  such  indorser 
more  than  he  paid  for  the  note. 


low  v.  Thomas,  15  Pick.,  66 ;  Richardson  v.  Dorr,  5 
Vt.,  9. 

The  amount  fairly  paid  to  relieve  the  incum- 
branceti  will  be  the  measure  of  damages.  Chapel  v. 
Bull,  17  Mass..  213 ;  Harlow  v.  Thomas,  15  Pick.,  66 ; 
Willson  v.  Willson,  25  N.  H.,  229;  Comings  v.  Lit- 
tle, 24  Pick.,  266. 

Though  a  covenant  against  incumbrance  is  broken 
immediately  by  the  existence  of  an  incumbrance, 
yet  until  the  covenantee  has  suffered  actual  dam- 
ages, he  can  only  recover  nominal.  Andrews  v. 
Davison,  17  N.  H.,  413 ;  Bundy  v.  Kidenour,  63  Ind., 
406. 

The  damages  cannot  exceed  the  amount  of  the  con- 
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sideration  paid  with  interest  where  the  purchaser 
has  not  had  the  enjoyment  Of  the  premises.  Grant 
v.  Tallman,  20  N.  Y.,  191;  Foote  v.  Burnett,  10 
Ohio,  317. 

The  real  injury  resulting  from  the  continuance  of 
the  innumbrance  is  the  measure  of  damages.  Hub- 
bard  v.  Norton,  10  Conn.,  422 ;  Harlow  v.  Thomas, 
15  Pick.,  66 ;  Wetherbee  v.  Bennett,  2  Allen,  428. 

See,  further,  Stewart  v.  Drake,  9  N.  J.  L.  (4  Hals), 
139;  Smith  v.  Jefts,  44  N.  H..  482;  Batchelder  v. 
Sturges.  3  Cush.,  201 ;  Winslow  v.  McCall,  32  Barb., 
241 ;  Dimmick  v.  Lockwood,  10  Wend.,  142 ;  Braman 
v.  Bingham,  36  N.  Y.,  483 ;  Andrews  v.  Appel,  22 
Hun,  429 ;  Walker  v.  Deaver,  5  Mo.  App.,  139. 
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Citations— 1  Esp.  N.  P.,  261 ;  2  Cai.,  343 ;  4  Cranch, 
141 ;  3  Esp.  JV.  P.,  46 ;  1  Taunt.,  224. 

THIS  was  an  action  of  assumpsit.  The 
plaintiff  declared  on  a  promissory  note, 
dated  the  14th  November,  1808,  for  five  hun- 
dred dollars,  made  by  Daniel  8.  Dean,  payable 
to  the  defendant  or  order,  six  months  after 
date.  The  note  was  indorsed  by  the  defend- 
ant and  the  plaintiff,  in  blank  ;  but  the  in- 
dorsement of  the  plaintiff  was  afterwards 
struck  out.  The  note  was  protested  for  non- 
payment, and  due  notice  given  to  the  defend- 
ant; as  indorser.  The  defendant  indorsed  the 
note,  solely  for  the  accommodation  of  the 
maker,  and  to  enable  him  to  raise  money  ;  but 
the  person  to  whom  the  application  was  made 
for  that  purpose,  refused  to  advance  the  money 
without  another  indorser.  The  plaintiff  of- 
fered the  maker  to  indorse  the  note  for  him, 
if  the  maker  would  pay  him  out  of  the  money 
to  be  obtained  $250,  which  the  maker  owed 
the  plaintiff,  which  he  agreed  to  do  ;  and  the 
plaintiff  then  indorsed  the  note,  and  received 
the  $250.  The  note  never  was  in  the  posses- 
sion of  the  defendant,  and  no  consideration 
passed  between  him  and  the  maker,  or  the 
plaintiff,  who  knew  that  the  defendant  had 
indorsed  the  note  solely  for  the  accommoda- 
tion of  the  maker. 

At  the  last  Dutchess  Circuit  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinon 
of  the  court,  on  a  case  containing  the  above 
facts,  which  was  submitted  to  the  court  with- 
out argument. 

362*]  *Per  Curium.  The  defendant  here  is 
regularly  charged  as  an  indorser  of  a  negotiable 
note.  There  is  no  question  made  but  that  he 
has  been  duly  fixed  by  a  demand  upon  the  ma- 
ker and  notice  to  him  ;  but  the  defense  is 
that  he  indorsed  the  note  for  the  mere  accom- 
modation of  the  maker,  and  that  this  fact  was 
known  to  the  plaintiff  when  he  subsequently 
indorsed  the  note.  This,  however,  is  not,  o"f 
itself,  a  defense.  The  indorser  cannot  set  up 
that  he  indorsed  the  note  without  considera- 
tion, because,  by  sending  the  note  into  circula- 
tion by  a  general  indorsement,  and  making  it 
thereby  a  negotiable  bill,  a  consideration  is 
implied  by  the  law  merchant,  and  an  inquiry 
into  that  fact  is  precluded.  If  there  had  been 
any  fraud  in  this  case,  or  the  plaintiff  had  not 
made  any  advance  upon  the  note,  the  taking 
it  under  the  knowledge  stated  in  the  case 
would  have  let  in  a  defense.  Or  if  he  had 

Rurchased  it,  or  taken  it  up  at  a  reduced  price, 
would  seem  that  he  could  recover  only  the 
amount  paid.  ( Wiffer  v.  Roberts,  \  Esp.  N. 
P.,  281.)  But  as  the  drawer  originally  raised 
the  money  upon  the  note  with  the  indorse- 
ment of  the  present  parties,  the  note  must 
have  been  returned  to  the  plaintiff  by  the  sub- 
sequent holder,  and  he  must  have  taken  it 
up  for  the  full  value.  lie  has,  then,  as  good 
a  right  to  resort  to  the  defendant,  as  a  prior 
indorser,  as  if  he  had  originally  received  it  for 
its  value.  An  indorser  for  the  accommoda- 
tion of  the  maker,  is  entitled  to  all  the  privi- 
leges of  an  indorser.  by  Innng  fixed  in  due  sea- 
son (2  Caines,  343;  4  Crunch.  141),  and  he 
must  be  equally  chargeable  as  indorser  to  the 
persons  standing  after  him  upon  the  note.  The 
caws  of  Smith  v.  Knot  (3  Esp.  N.  P.,  46),  and 
.JOHNS.  REP.,  7.  N.  Y.  R..  4.  23 


Charles  v.  Marsden  (1  Tauton,  224),  show  that 
the  principles  of  the  commercial  law  are  set- 
tled, that  where  there  is  no  fraud  in  the  case, 
and  the  indorsee  has  given  value  for  the 
bill,  he  shall  recover  of  the  acceptor,  notwith- 
standing the  bill  was  accepted  without  consid- 
eration, and  for  the  accommodation  *of  [*3G3 
the  drawer,  and  that  fact  was  known  to  the  in- 
dorsee when  he  took  the  bill,  and  though  he 
even  took  the  bill  after  it  was  due. 

It  is  impossible  to  distinguish  this  case  in 
principle  from  those  last  mentioned,  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  tfie  plaintiff. 

Criticised—  41  N.  Y..  287. 

Distinguished—  37  Super..  134. 

Cited  in—  13  Johns.,  52  ;  7  Wend.,  596  ;  12  Wend., 
117;  4  Hill,  482;  10  N.  Y.,  200;  4  Barb.,  503;  9  Barb.,  511, 
651;  13  Barb.,  47;  36  Barb.,  588;  43  Barb.,  309;  44  Barb., 
488;  2  Hilt.,  547;  3  Peters,  477;  3  Cranch  C.  C.,  307,  309, 
310;  4  McLean,  90,  396;  11  Bank.  Keg..  169;  103  Ills., 
571;  125  Mass.,  30;  59  Mo..  388;  19  Mich.,  202. 

TENET 

t. 
THE  PH(ENIX  INSURANCE  COMPANY. 

Marine  Insurance  —  Warranted  not  to  Abandon 

—  If  Port  Closed  to  Proceed  to  "Near  Open 
Port"—  Stress  of    Weather—  Leak—  Deviation 

—  Seizure  —  Construction  of  "  Cloned"  and  of 
"Near  Open  Port.'1 

A  vessel  was  insured  from  New  York  to  Bordeaux. 
The  policy  contained  the  following-  clause  ;  "War- 
ranted American  property  ;  also  warranted  not  to 
abandon,  if  detained  or  captured,  until  after  a  de- 
tention of  six  months,  unless  previously  con- 
demned ;  nor  if  refused  admittance  or  turned  away, 
but  may  proceed  to  another  near  open  port."  The 
vessel,  within  about  20  leaK"es  of  the  Isle  of  <  Heron, 
or  the  mouth  of  the  Garonne.inet  a  British  squadron 
of  five  sail,  and  was  boarded  by  one  of  the  squadron, 
and  informed  that  all  the  ports  from  Russia  to  the 
Dardanelles  were  blockaded  by  British  ships,  and 
the  master  was  warned  that  if  he  attempted  to  en- 
ter  any  port  under  the  influence  of  France,  his  ves- 
sel  and  cargo  would  be  liable  to  capture  and  eon- 
demnation  by  the  British  ;  and  he  was  told  that  he 
must  either  g-o  to  England  or  Malta,  or  return  to 
America.  Not  having  sufficient  water  to  return  to 
America,  the  master,  after  consulting  his  officers 
and  crew,  shaped  his  course  for  England.  with  in- 
tention to  reach  Falmouth,  Plymouth,  or  Guernsey; 
but  springing  a  leak,  and  meeting  with  violent  und 
adverse  winds,  he  was  compelled  by  necessity,  for 
the  preservation  of  the  ship,  &c.,  to  go  into  L'Orient, 
where  the  vessel  and  cargo  were  seized  by  the 
French  government.  It  was  held  that  notwith- 
standing the  existence  of  the  Berlin  decree,  tin- 
ports  of  France  were  not  to  be  considered  as  shut, 
as  it  regarded  the  ship  insured;  that  the  terms 
"  near  open  port  "  must  l>e  understood  in  a  geo- 
graphical sense  ;  that  neither  of  the  Knglish  ports 
was  to  l>e  considered  as  a  near  port  to  Bordeaux;  and 
that  the  attempt  of  the  master  to  reach  a  port  in 
England  was  a  deviation,  which  put  un  end  to  the 
policy. 

THIS  was  an  action  on  an  open  policy  of  in- 
surance, dated  November  1J).  180?.'  on  the 
American  ship  Calliope,  from  New  York  to 
Bordeaux.  The  policy  contained  the  follow- 
ing clause.  "  Warranted  American  property, 
proof  to  be  required  here  only;  aNo  warrant- 
ed not  to  abandon,  if  detained  or  rapt 
tired,  until  after  a  detention  of  six  months. 


NOTK.  \IiiHnr  Itutiiranrr  Drrintltm—Wliat  citn- 
*t  it  ulr*  Kfrti>uil>lr  trhrn.  JW  (JlUVrt  v.  Hull.  -it.  if 
Julius,  ('as.,  a«:  Patrick  v.  Ludlow,  3  Johns.  »'a>.. 
10;  Henahaw  v.  Marine  Ina.  Co.,  S  Cai.,  274;  Liotard 
v.  Graven,  3  Cai..  £J«,  nntf*. 
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unless  previously  condemned;  nor  if  refused 
admittance,  or  turned  away,  but  may  proceed 
to  another  near  open  port." 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  December,  1809,  before  Mr.  Justice 
Yates. 

It  was  proved  that  the  plaintiff,  at  the  time 
of  the  insurance,  was  the  owner  of  the  ship, 
which  was  registered  in  his  name,  and  the 
register  produced  at  the  trial,  and  her  value 
was  proved  to  the  amount  of  the  sum  sub- 
scribed. In  February,  1808,  the  plaintiff  as- 
signed the  ship  and  the  policy  of  insurance  to 
304*]  Messrs.  Jumel  &  *Desobry,  who,  on 
the  30th  June,  1808,  wrote  a  letter  of  abandon- 
ment to  the  defendants,  in  which  they  state 
that  they  inclosed  to  the  defendants  certain  let- 
ters received  concerning  the  Calliope,  the  poli- 
cy and  proofs  of  interest,  and  that,  if  any 
other  proofs  on  the  subject  were  wanting,  they 
were  ready  to  furnish  them,  on  the  intimation 
of  the  defendants.  That  a  total  loss  having 
ensued,  by  reason  of  the  perils  insured  against 
by  the  policy,  they  thereby  abandoned  the 
said  ship  to  the  defendants,  and  claimed  a  to- 
tal loss,  and  offered  to  execute  any  assignment 
to  the  defendants  which  they  might  require. 
On  the  16th  August,  1808,  Jumel  &  Desobry 
wrote  another  letter  to  the  defendants,  stating 
that  some  doubts  existing  whether  their  aban- 
donment on  the  30th  of  June  was  not  prema- 
ture, and  inclosing  the  information  they  had 
received,  they  again  abandoned  for  a  total  loss, 
which  had  ensued  by  reason  of  the  perils  in 
the  policy,  &c.  The  information  communi- 
cated consisted  of  a  letter  from  the  captain  of 
the  Calliope,  dated  January  1,  1808,  at  L'Orient, 
and  a  letter  dated  the  6th  of  March,  1808,  from 
their  correspondent  at  Bordeaux,  stating  what 
had  occurred,  and  that  the  ship  had  arrived  at 
L'Orient,  where  she  had  been  seized  and  put 
under  sequestration  by  the  officers  of  govern- 
ment. &c.  On  the  14th  October,  1808,  Messrs. 
Jumel  &  Desobry  addressed  another  letter  to 
the  defendants,  inclosing  the  protest  of  the  Cal- 
liope, made  the  1st  of  October,  1808,  before  a 
public  notary  at  New  York,  renewing  their 
abandonment,  and  demanding  payment  for  a 
total  loss. 

From  the  deposition  of  the  master,  read  in 
evidence  at  the  trial,  the  following  facts  ap- 
peared :  The  Calliope  sailed  from  New  York 
the  29th  of  November,  1807,  with  a  cargo  of 
sugar,  cotton,  codfish,  oil,  coffee,  logwood  and 
deer  skins,  and  met  with  heavy  gales  of  wind 
during  her  passage,  and,  on  the  28th  of  De- 
cember, 1807,  being  about  twenty  leagues  from 
the  island  of  Oleron,  she  fell  in  with  a  squadron 
365*]  of  five  British  ships  of  war,  under  *the 
command  of  Sir  Richard  Strachan,  and  was 
boarded  by  the  Emerald  frigate,  one  of  the 
squadron,  the  lieutenant  of  which  asked  the 
master  of  the  Calliope  if  he  did  not  know  that 
the  whole  continent  of  Europe  was  blockaded 
by  British  ships  of  war,  from  the  Dardanelles 
to  Russia,  and  informed  him  that  if  he  at- 
tempted to  enter  any  port  whatever  under  the 
nfluence  of  France,  the  Calliope  and  her  car- 
go would  be  subject  to  capture  by  any  British 
cruiser,  and  be  liable  to  condemnation,  as  law- 
ful prize.  The  following  indorsement  was 
then  made  on  the  register  and  sea-letter  of  the 
Calliope,  by  the  lieutenant  of  the  Emerald  : 
354 


"All  French  ports,  as  well  as  those  under 
French  influence,  being  under  a  strict  block- 
ade, you  are  hereby  warned  not  to  enter  any 
such  ports.  If  found  so  doing  after  this  warn- 
ing, you  are  liable  to  be  seized  and  sent  to 
England,  and  condemned  as  lawful  prize."  On 
being  asked  to  what  port  he  would  go,  the 
master  of  the  Calliope  answered,  that  not  be- 
ing permitted  to  go  to  Bordeaux,  he  would  pro- 
ceed for  Lisbon,  or  some  port  in  Portugal. 
But  he  was  told  by  the  officer  that  the  French 
were  in  possession  of  that  country.  He  then 
asked  to  what  port  it  was  possible  to  go,  and 
the  officer  replied  that  he  must  either  proceed 
to  England  or  Malta,  or  return  to  America. 
The  master  of  the  Calliope  not  having  a  suf- 
ficiency of  water  to  return  to  America,  it  was 
determined,  after  a  consultation  with  the  offi- 
cers and  crew  of  the  Calliope,  as  there  was  a 
strong  southwest  wind,  to  proceed  for  Fal- 
mouth,  Plymouth,  or  Guernsey;  and  they  ac- 
cordingly directed  their  course  for  England; 
but  the  next  day  the  ship  sprung  a  leak  and 
made  much  water,  and  the  weather  was  very 
tempestuous  during  the  29th  and  30th  Decem- 
ber, so  that  she  could  carry  very  little  sail. 
On  the  31st  of  December  they  experienced  vio- 
lent gales  of  wind  from  the  west  northwest 
and  west  southwest,  with  a  heavy  sea,  so  that 
the  leak  increased;  and  being  *in  lati-  [*3OO 
tude  47  degrees  and  42  minutes  north,  and  5 
degrees  west  longitude,  the  master  consulted 
the  officers  and  crew  as  to  what  was  best  to  be 
done,  and  they  were  unanimously  of  opinion 
that  it  was  absolutely  necessary,  for  the  preser- 
vation of  their  lives,  and  for  the  interest  of  all 
concerned,  to  abandon  the  attempt  of  reaching 
an  English  port,  and  to  bear  away  for  the  first 
port  they  could  reach  in  France.  They  ac- 
cordingly bore  away  for  L'Orient,  as  being  the 
nearest  port,  where  they  arrived  in  the  after- 
noon of  the  31st  of  December.  The  ship  was 
ordered  to  quarantine,  and  on  the  3d  of  Jan- 
uary, 1808,  the  ship  and  cargo  were  seized  by 
the  officers  of  government,  and  seals  put  on  the 
hatches.  The  master  made  a  protest  before 
the  American  consul,  but  did  not  state  his  at- 
tempt to  go  to  England,  The  ship  and  cargo 
continued  under  arrest,  and,  on  the  9th  of 
April,  the  cargo  was  landed  and  deposited  in 
the  public  stores,  subject  to  the  order  of  the 
government.  On  the  4th  of  May,  the  Calliope, 
under  the  direction  of  the  officers  of  govern- 
ment, was  completely  dismantled  and  laid  up. 
The  master,  seeing  no  prospect  of  the  ship  and 
cargo  being  released,  went  to  Nantz,  from 
whence  he"  sailed,  on  the  12th  of  June,  for 
New  York,  where  he  arrived  about  the  1st  of 
October.  The  master  also  testified  that  he 
was  about  twenty  leagues  from  the  mouth  of 
the  Garonne  when  he  was  boarded  by  the  Brit- 
ish frigate,  and  that,  from  what  he  was  in- 
formed by  the  boarding  officer,  as  well  as 
from  information  derived  from  other  sources 
while  at  L'Orient,  he  believed  that  river  to  be 
actually  blockaded  on  the  28th  of  December, 
1807,  and  that  no  American  vessel  could  have 
proceeded  to  Bordeaux,  without  great  danger, 
and  almost  a  certainty  of  being  captured  by 
the  British  squadron  then  stationed  off  the 
mouth  of  the  Garonne;  that  he  had  written  in- 
structions from  the  plaintiff  relative  to  the 
voyage,  and  was  directed  to  proceed  to  Bor- 
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367*]  deaux,  consigned  to  Mr.  *Sourde,  of 
that  place;  and  that,  in  case  it  was  blockaded, 
he  was  directed  to  proceed  to  the  next  near 
open  port,  and  not  to  attempt  to  violate  the 
blockade.     That  he  applied  to  a  French  mer- 
chant at  L'Orient  for  his  assistance  and  ad-  j 
vice,  but  who  was  a  stranger    to  the  plainiff,  < 
and  he  left  with  him  a  power  of  attorney  to 
claim  and  recover  the  ship  and  cargo. 

It  was  proved  by  a  master  of  a  vessel,  that, 
according  to  the  courses  and  the  winds,   as  i 
stated  by  the  master  in  his  deposition,  the  Cal-  \ 
Hope,  after  being  boarded  by  the  English  frig- 
ate, pursued  the  direct  route  for  England,  and  i 
was  in  that  route  when   she   came  opposite  j 
L'Orient,  and  that,  in  the  state  of  the  winds 
at  that  time,  it  was  impossible  to  reach  En- 
gland, and  L'Orient  was  the  best  and  nearest 
port  of  safety ;   that  if  the  Calliope  had  not 
intended  to  go  to  England,  she  would  have 
gone  into  Nantz,  having  passed  that  place  be- 
fore she  came  to  L'Orient,  Nantz  being  much 
nearer  to  Bordeaux  than  L'Orient. 

The  counsel  for  the  defendant  moved  for  a 
nonsuit,  1.  Because  there  was  not  evidence  of 
an  actual  blockade  of  Bordeaux.  2.  Because 
there  was  not  a  turning  away,  within  the 
meaning  of  the  policy.  3.  Because,  before 
the  detention,  the  voyage  had  been  abandoned, 
and  the  underwriters  discharged  from  further 
risk.  The  judge  granted  the  motion,  onjthe 
ground  that  there  was  not  evidence  that  Bor- 1 
deaux  was,  in  fact,  blockaded,  at  the  time  the 
Calliope  was  warned  off  by  the  British  frigate. 
The  counsel  then  agreed  that  a  verdict  should 
be  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court ;  and  if  the  court  should  be  of 
opinion  that  the  plaintiff  ought  to  be  non- 
suited, then  a  judgment  of  nonsuit  was  to  be 
entered  ;  otherwise  a  judgment  was  to  be  en- 
tered for  the  plaintiff. 

Mr.  Hoffman,  for  the  plaintiff.  The  pre- 
liminary proofs  were  sufficient.  It  was  not 
13(58*]  necessary  to  show,  in  the  *first  in- 
stance, that  the  vessel  was  still  detained,  after 
the  expiration  of  the  six  mouths.  It  is  enough 
that  the  fact  was  made  to  appear  at  the  trial. 
If  the  assured  cannot  abandon,  at  the  end  of 
six  months,  without  proving  that  the  vessel  is 
still  detained,  it  may  be  9,  12,  or  even  18 
mouths,  in  many  cases,  before  he  could  exer- 
cise this  right. 

If  there  was  any  evidence  of  the  blockade  at 
Bordeaux,  it  ought  to  have  been  left  to  the 
jury,  for  them  to  decide  as  to  the  fact.  The 
plaintiff  ought  not  to  have  been  nonsuited. 
We  contend  there  was  sufficient  evidence 
of  a  blockade.  There  was  a  proclamation, 
and  a  squadron  of  five  sail  cruising  off  the 
port,  and  the  vessel  was  boarded  by  one  of  the 
squadron,  and  warned  off.  There  was  an  ab- 
solute turning  away  from  the  port,  so  that  the 
insured  were  at  liberty  to  enter  another  near 
open  port  ;  and  he  wa^  justified  in  seeking 
such  a  near  port  as  he  might  enter  with  safety. 

Mr.  T.  A.  Emmtt,  contra.  1.  The  last 
abandonment  was  made  the  14th  October,  iin<f 
the  defendants  were  entitled  to  the  original 
protest  of  the  master,  made  at  L'Orient.  The 
preliminary  proof  does  not  show  that  Bor- 
deaux was  blockaded.  It  was  a  mere  paper 
blockade  of  the  whole  continent  of  Europe. 
The  prohibition  to  enter  did  not  regard  Bor- 
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deaux  more  than  any  other  port.  It  was  gen- 
eral as  to  all  the  ports  of  the  continent.  The 
abandonment  does  not  state  any  particular 
cause  of  loss  ;  but  speaks  generally  of  a  loss 
by  the  perils  of  the  sea.  To  render  an  aband- 
onment valid,  the  true  cause  of  loss  must  be 
stated.  (1  Johns.  Rep.,  191.)  How  can  the 
insurer  act,  in  consquence  of  the  abandonment, 
if  the  precise  and  true  ground  of  it  is  not 
stated?  To  render  the  clause  requiring  pre- 
liminary proof  useful  or  operative,  the  insured 
ought  to  set  forth  the  specific  causes  of  the 
abandonment. 

2.  There  was  not  evidence  of  a  blockade 
sufficient  *to  carry  the  cause  to  a  jury.  [*3OJ> 
The  master  states,  that  from  what  he  was  in- 
formed by  the  boarding  officer,  as  well  as 
from  information  derived  from  other  sources, 
while  at  L'Orient,  he  "believed  the  Garonne  to 
be  blockaded.  Nothing  can  be  more  loose  and 
vague.  General  rumors  of  a  blockade  are  not 
sufficient.  Subsequent  information  at  L'Ori- 
ent cannot  justify  a  previous  abandonment  of 
the  voyage.  In  Schmidt  v.  TJie  United  Ins.  Co. 
(1  Johns.  Rep.,  219)  the  master  was  informed 
by  two  different  cruisers,  at  different  times, 
that  the  Elbe  was  blockaded,  and  she  was 
warned  not  to  proceed  to  Hamburg,  and  in- 
formation of  the  blockade  also  existed  at  New 
York  ;  and  yet  this  has  been  considered  as 
very  light  evidence  of  an  existing  blockade. 
In  "Rtiddiff  v.  The  United  1m.  Co.  (ante,  98)  it 
was  held  that  a  knowledge  of  the  existence  of 
the  blockade  should  be  brought  home  to  the 
party.  There  must  be  either  a  public  notice 
to  the  country  of  the  neutral,  or  notice  to  the 
individual.  A  turning  away,  within  the  mean- 
ing of  the  clause  in  the  policy,  is  the  act  of  a 
blockading  squadron.  A  refusal  of  admit- 
tance is  the  act  of  the  government  at  the  port 
of  destination.  Unless  there  is  an  actual  ex- 
isting blockade,  there  can  be  no  turning  away, 
in  the  sense  of  the  contract  between  the  par- 
ties. It  must  be  done  by  a  powei  having  the 
right  to  turn  away,  by  the  law  of  nations. 
There  was  no  warning  as  to  the  port  of  Bor- 
deaux being  a  blockaded  port.  It  was  a  gen- 
eral warning  as  to  all  ports  belonging  to  the 
enemies  of  Great  Britain,  from  Russia  to  the 
Dardanelles.  Such  a  notice  or  warning  can 
never  be  considered  as  legitimate  in  this  coun- 
try. But  admitting,  for  a  moment,  that  the 
Calliope  was  turned  away,  the  master  was  not 
justified  in  going  to  England.  He  was  bound 
to  go  to  the  next  open  port,  or  to  the  next  port 
not  blockaded.  His  departure,  therefore,  for 
England,  was  an  abandonment  of  the  voyage, 
or  a  deviation. 

*.l/r.  WfU»,  in  reply.  In  Craig  v.  77«'[*37O 
Unitfd  IIIK.  O>.  (6  Johns.  Rep.,  226)  it  was  ex- 
pressly decided  Unit  the  protest  of  the  captain 
was  not  an  essential  part  of  tin-  preliminary 
proofs.  But  when  the  plaintiff,  in  tlu' letter  of 
abandonment,  offered  to  furnish  other  evidence, 
if  required,  the  defendants  should  have  asked 
for  the  protest,  if  they  thought  it  necessary. 

It  is  not  requisite  to  show  a  blockade  in  fact. 
It  is  enough  if  the  vessel  was  turned  uwiiv  by 
a  power  she  was  unable  to  resist.  If  all  the 
ports  in  France  were  blockaded,  then  Bor- 
deaux was  included.  The  situation  of  a  Brit- 
ish squadron  cruising  off  the  mouth  of  the  Gar- 
onne, affords  the  irresistible  inference  that  it 

355 


370 


SUPREME  COURT,  STATE  OF  NEW  YORK 


1811 


was  there  for  the  purpose  of  blockading  Bor- 
deaux. But  if  it  was  not  a  squadron  actually 
stationed  for  the  purpose  of  a  blockade,  but 
cruising  on  some  naval  expedition;  yet  being  off 
the  port  of  destination,  and  in  the  very  track 
of  the  Calliope,  and  she  being  ordered  away  un- 
der the  penalty  of  capture  and  confiscation, 
there  was  the  interposition  of  that  superior 
force  which  justified  the  master  in  going  to 
another  port.  In  the  case  of  Schmidt  v.  The 
United  liis.  Co.  slighter  evidence  of  a  blockade 
was  permit* ed  to  go  to  the  jury. 

But  it  is  said  there  was  a  deviation. 
The  insured  had  liberty  to  go  to  a  near  open 
port.  The  master  was  not  bound  to  go  to  the 
nearest  port.  The  master  might,  therefore,  ex- 
ercise his  discretion  as  to  which  was  a  near 
open  port.  The  Berlin  decree  was  then  in  full 
force.  No  French  port,'  under  that  decree, 
could  be  an  open  port  to  the  Calliope,  after  be- 
ing boarded  by  an  English  ship.  An  open 
port  is  one  which  may  be  entered  with  safety, 
and  where  the  cargo  may  be  sold  and  disposed 
of  with  security.  There  was,  then,  no  open 
port  nearer  than  England.  The  master  was 
forced,  by  necessity,  to  go  into  L'Orient ;  it 
was  not  a  matter  of  choice.  It  would  have 
been  folly  to  have  elected  to  go  into  a  French 
port,  with  a  moral  certainty  of  seizure  and 
371*]  Condemnation.  The  insured  was  at 
liberty  to  go  to  a  near  open  or  safe  port,  and 
that  port  was  in  England. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

It  will  not  be  necessary  to  consider  the 
points  arising  from  the  preliminary  proofs 
and  the  abandonment;  admitting  the  evidence 
to  have  sufficiently  established  both  those 
points,  still  the  plaintiff  is  not  entitled  to  re- 
cover. Nor  is  it  essential  to  discuss  the  point  of 
the  blockade,  de  facto,  of  Bordeaux.  Whether 
that  port  was  blockaded  or  not,  the  facts  show 
that  the  Calliope  was  prevented,  by  the  pres- 
ence of  a  British  squadron,  from  entering  the 
port  of  destination.  There  was,  therefore,  a 
turning  away,  within  the  terms  and  spirit  of 
the  policy,  and  consequently,  there  existed  a 
right  on  the  part  of  the  assured  to  proceed  to 
another  near  open  port.  The  policy  precludes 
an  abandonment  for  refusal  of  admittance,  or 
a  turning  away.  The  questions,  then,  are, 
whether  the  French  ports  in  the  neighborhood 
of  Bordeaux  are  to  be  considered  open  ports, 
within  the  purview  of  the  policy  ;  and  if  so, 
then,  whether  the  ship  did  not  deviate  before 
her  arrival  at  L'Orient. 

It  was  conceded  on  the  argument,  very  prop- 
erly, that  the  Milan  decree  could  have  no  in- 
fluence on  the  question,  because  it  was  not 
known  to  the  captain,  and  he  did  not  act  with 
a  view  to  it.  If  the  ports  of  France  are  to  be 
considered  as  not  open  ports,  it  must  be  under 
the  Berlin  decree.  That  decree  was  passed  on 
the  21st  of  November,  1806,  and  this  policy 
was  underwritten  on  the  19th  of  November, 
1807.  The  only  articles  of  the  decree  which 
have  any  bearing  on  the  question  are  the  5th 
and  7th.  The  former  forbids  trading  in  En- 
glish merchandise  ;  and  all  merchandise  be- 
longing to  England,  or  coming  from  its  manu- 
factories or  colonies,  is  declared  lawful  prize. 
The  latter  declares  that  no  vessel  coming  di- 
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rectly  from  England,  or  from  the  English  col- 
onies, or  having  been  there,  after  the  publica- 
tion *of  the  decree,  shall  be  received  [*372 
in  any  port.  The  French  ports,  then,  were 
not  shut,  except  as  to  neutral  vessels  so  cir- 
cumstanced as  to  come  within  the  cases  men- 
tioned in  the  decree.  When,  therefore,  we 
perceive  that  the  voyage  is  from  New  York  to 
Bordeaux  ;  that  the  property  is  warranted 
American  ;  and  that  the  policy  was  effected 
one  year  after  the  promulgation  of  the  Berlin 
decree,  it  is  certain  that,  in  the  contemplation 
of  the  parties,  the  ports  of  France  were  not 
considered  shut  to  this  ship.  The  policy  is  on 
the  ship,  and  we  cannot  intend  that  the  cargo 
she  was  to  carry  out  would  bring  her  within 
the  decree.  On  the  contrary,  the  intendment 
is,  that  such  cargo  would  be  laden  on  board  as 
was  admissible  under  the  decree,  the  parties 
acting  under  a  full  knowledge  of  its  provisions. 
With  respect  to  this  ship,  then,  we  consider 
the  ports  of  France  as  open  ports. 

The  terms  "  near  open  port "  must  be  con- 
sidered as  used  in  a  geographical  sense,  and 
not  as  depending  on  a  facility  of  reaching  a 
distant  port,  if  the  wind  should  happen  to  be 
favorable.  They  admit  of  some  latitude,  but 
still  there  must  be  a  limitation.  If,  therefore, 
it  be  conceded  that  L'Orient  comes  within  the 
expression  of  a  near  open  port,  in  reference  to 
Bordeaux,  the  port  of  destination,  it  is,  per- 
haps, as  great  an  extension  of  the  import  of 
the  words  as  ought  to  be  allowed.  We  are  of 
opinion  that  neither  Falmouth,  Plymouth,  nor 
Guernsey,  can  be  considered  near  ports  to 
Bordeaux  ;  and,  consequently,  that  an  attempt 
to  reach  either  of  those  ports  was  a  deviation, 
if  the  ship  was  wide  of  the  usual  course  of  a 
voyage  from  Bordeaux  to  L'Orient.  That 
she  was.  out  of  the  common  and  usual  iter,  is 
very  clear  from  the  evidence ;  for  after  she 
was  boarded  and  had  her  register  indorsed, 
she  set  out  for  England,  and,  during  two  or 
three  days,  was  beating  against  the  wind,  with 
a  view  to  reach  an  English  port  ;  and  when  it 
was  determined  to  abandon  the  attempt,  from 
the  *stress  of  weather  and  the  leaking  [*373 
of  the  ship,  she  reached  L'Orient  by  putting 
herself,  in  fact,  before  the  wind.  When  the 
resolution  was  adopted  to  abandon  the  attempt 
to  gain  an  English  port,  the  ship  was  in  lati- 
tude 47  degrees  42  minutes  north,  and  in  long- 
itude 5  west,  and  it  is  perfectly  clear,  from  an 
examination  of  the  charts,  that,  at  that  time, 
the  ship  was  entirely  out  of  her  course  from 
Bordeaux  to  L'Orient.  Here,  then,  was  a 
deviation,  and.  consequently,  an  end  of  the 
policy  ;  and  the  underwriters  are  not  answer- 
able for  the  subsequent  loss,  to  whatever  cause 
it  may  be  attributed. 

Judgment  of  nonsuit. 
Cited  in— 1  Daly,  16. 


SCHEMERHORN  v.  JENKINS. 

Infancy — Abatement — Appearance  Cured  after 
Verdict — Statute  of  Jeofaih. 

The  infancy  of  the  plaintiff  is  not|a  ground  of  non- 
suit at  the  trial,  but  must  be  pleaded  in  abatement, 
Such  appearance  is  cured  after  verdict,  by  the  stat- 
ute of  jeofails. 
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By  pleading  in  chief,  the  defendant  admits  the 
due  appearance  of  the  plaintiff.  Error  lies  on  a 
judgment  of  nonsuit  by  a  court  of  common  pleas, 
as  it  is  a  judgment  with  costs. 

Citations— 1  Chitty,  pi.  436 ;  2  Johns.,  9. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Columbia  County.  The  plaintiff 
brought  an  action  of  assault  and  battery 
against  the  defendant  in  the  court  below.  The 
defendant  pleaded  not  guilty.  At  the  trial,  it 
was  admitted  by  the  counsel  for  the  plaintiff, 
in  opening  the  cause,  that  the  plaintiff  was 
under  the  age  of  21  years,  and  resided  out  of 
the  county.  The  defendant  moved  for  a  non- 
suit, unless  a  guardian  was  appointed  for  the 
plaintiff.  But  no  guardian  being  appointed, 
the  court  ordered  the  plaintiff  to  be  nonsuited; 
and  a  judgment  of  nonsuit  was  accordingly 
entered. 

On  the  return  to  the  writ  of  error,  the  case 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  infancy  of  the  plaintiff 
was  not  a  proper  ground  of  nonsuit  at  the 
trial.  The  defendant  should  have  pleaded  that 
matter  in  abatement.  (1  Chitty  on  Pleadings, 
436.)  Such  an  appearance  is  cured  after  ver- 
dict by  the  statute  of  jeofails.  The  defend- 
ant, by  pleading  in  chief,  admitted  the  due  ap- 
374*]  pearance  of  the  plaintiff,  *and  joined 
issue  upon  the  merits.  The  plaintiff  at  the 
trial  could  not  have  been  nonsuited  but  for 
want  of  proof  to  support  the  issue  on  his  part. 
And  though  error  is  here  brought  upon  a  judg- 
ment of  nonsuit,  yet  as  it  must  have  been  at- 
tended with  costs  against  the  plaintiff,  error 
will  lie,  according  to  the  case  of  Smith  v.  Sutts 
(2  Johns.  Rep.,  9). 

Judgment  reversed. 

Cited  in-2  Wend., 323 ;  13  Wend.,  282, 577;  18  Wend., 
564 :  17  N.  Y.,  221 ;  24  Hun,  407 ;  6  Abb.  Pr.,  352  ;  3  E. 
D.  Smith,  598 ;  1  Hilt.,  284 ;  105  Mass.,  211. 


DEY 

t. 

LOVETT  ET.  AL.,  Assignees  of  RICHARDS  & 
COIT,  Insolvents. 

Coxtn  —  Act  for  Relief  to  Insolvent*  —  No  Prefer- 
ence over  Other  Debts. 

The  costs  of  suit,  mentioned  in  the  21st  section  of 
the  Act  Giving  Relief  in  Cases  of  Insolvency  (24th 
sese.  ch.  131),  do  not  mean  costs  arising  on  suits  be- 
fore instituted  by  the  insolvent  ;  such  costs  are  not 
entitled  to  a  preference  over  other  debts. 


was  an  action  of  amsumpsii,  to  recover 
J-  $451.49,  being  the  amount  of  taxed  bills  of 
costs  of  the  plaintiff,  who  was  attorney  of  the 
insolvent  debtors. 

Richards  &  Coil,  the  insolvents,  in  January 
and  February,  1808,  put  into  the  hands  of  the 
plaintiff,  as  their  attorney,  two  bills  of  ex- 
change, and  other  demands,  on  which  the 
plaintiff  brought  six  suits  in  the  Supreme 
Court.  On  the  23d  of  February,  1808,  Rich- 
ards &  Coit  became  insolvent,  and  so  continued 
until  the  l»th  May,  180H,  when  they  were  duly 
discharged  under  the  act,  and  their  property 
assigned  to  the  defendants. 

On  the  16th  June,  1808,  judgments  were  re- 
covered on  the  bills  of  exchange,  and  the 
cost*  taxed  :  on  the  13th  January,  1809,  judg 
JOHNS.  REP.,  7. 


ment  was  entered,  and  costs  taxed  in  another 
of  the  suits  ;  and  another  suit  was  at  the 
same  time  discontinued,  by  order  of  Richards 
<fc  Coit,  and  the  costs  were  also  taxed.  All  the 
defendants  in  the  said  several  suits  became  in- 
solvent, and  have  not  paid  any  part  of  the 
debts  or  costs.  On  the  23d  of  February,  1810, 
due  notice  was  given  to  the  present  'defend- 
ants, of  the  demand  of  the  plaintiff,  and  be- 
fore any  *dividend  was  made  by  them"  [*37I> 
on  the  estate  of  Richards  &  Coit.  A  dividend 
of  25  per  cent.  was.  afterwards,  in  June,  1810, 
made  by  the  defendants.  The  amount  re- 
ceived by  the  defendants  out  of  the  estate  of 
the  insolvents,  besides  the  dividend  made,  is 
sufficient  to  pay  the  costs  and  charges  of  the 
insolvents'  discharge,  and  the  demand  of  the 
plaintiff. 

The  case  was  submitted  to  the  court  with- 
out argument.  The  plaintiff  relied  on  the  21st 
section  of  the  Act  for  Giving  Relief  in  Cases 
of  Insolvency  (24th  sess.,  ch.  131),  which  de- 
clares that  all  costs  of  suit,  prison  and  jail 
fees,  and  charges  of  proceedings  under  the 
act  to  obtain  the  discharge  of  the  insolvent, 
shall  be  first  paid  by  the  assignees,  out  of  the 
insolvent's  estate. 

Per  Curiam.  The  costs  of  suit  mentioned 
in  the  21st  section  of  the  Insolvent  Act  cer- 
tainly do  not  mean  the  costs  arising  upon 
suits  before  instituted  by  the  insolvent.  Such 
costs  are  not  entitled  to  a  preference  any  more 
than  other  debts.  It  was,  therefore,  the  prop- 
er course  for  the  plaintiff  to  have  presented 
his  bills  of  costs  for  liquidation,  in  the  mode 
pointed  out  by  the  act,  and  to  come  in  for  his 
dividend  along  with  the  other  creditors.  Until 
he  has  done  this,  and  the  defendants  have  re- 
fused him  his  dividend,  it  would  seem  that  he 
has  no  right  of  action  against  the  assignees. 
But  as  this,  case  contains  some  agreement  or 
stipulation  on  the  subject,  it  is  sufficient  for 
the  court  to  have  decided  the  point  submitted, 
and  to  leave  the  suit  to  be  afterwards  adjusted 
according  to  the  case. 


*SEDGWICK  v.  HOLLENBACK.  [*374> 

Action  of  Covenant — Breach — Pleadings — A*- 
Hignintnt  of  Breaches — Demurrer — Amend- 
ment—  Cotstn. 

In  an  action  of  covenant  on  the  covenants  con- 
tained in  a  det-d  of  seisin,  power  to  sell,  ijtiiet  en- 
joyment, uguinst  incuinbnuiccs  und  warranty,  it 
was  held  that  the  breaches  in  the  declaration  were 
well  assigned  in  the  words  of  the  covenants:  that 
tin  entry  by  the  covenantor  himself  tortiously  and 
without  title,  is  a  breach  of  the  covenant  for  quiet 
enjoyment ;  that  a  breach  of  the  covenant  of  war- 
rant v  is  bad.  if  it  do*-*  not  state  an  eviction. 

When-  the  plaintiff  alleged  that  the  defendant  was 
not  seized,  &c-.  and  the  defendant  pleaded  that  he 
WHS  seized,  &c.,  and  the  plaintiff  replied  that  he  was 
not  seized,  because  one  >V.  U.  at  the  time  was  seised 
of  three  undivided  seventh  punts  of  the  jiremises, 
this  was  held  a  good  assign  ment  of  a  In-each  of  the 
covenant.  Cor  it  shows  that  the  defendant  was  not 
sei/eil  absolutely  in  fecof  the  whole  right. 

lint  the  stating  an  outstanding  mortgage  and  a 
judgment,  at  the  time  of  the  covenant,  without 
averring  a  foreclosure  or  possession  under  the 
mortgage,  is  not  alleging  a  sufficient  breach  of 
seisin,  and  a  Judgment  of  itself  does  not  transfer 
the  title,  or  destroy  the  seisin. 

Citations  Cro.  Kll/,.,544:  1  Holl.  Abr..  *:*),  pi.  11  : 
2  Show.,  415. 
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THIS  was  an  action  of  covenant.  The  de- 
claration stated  that  the  defendant,  by  his 
deed,  dated  the  14th  of  July,  1807,  in  consider- 
ation of  $800,  granted,  bargained,  sold  and 
conveyed  to  the  plaintiff  a  piece  of  land,  &c., 
and  in  and  by  the  said  deed  covenanted  with 
the  plaintiff,  that  the  defendant  was  well  seized, 
&c.,  and  had  good  right  to  sell,  &c.,  and  that 
the  plaintiff  should  from  time  to  time,  and  at 
all  time's  thereafter,  peaceably  and  quietly 
have,  hold,  occupy,  possess  and  enjoy  the 
said  premises  with  the  appurtenances,  as  above 
granted  and  bargained  ;  and  the  defendant 
further  covenanted,  that  he  would  warrant 
and  defend  the  premises,  &c.  The  plaintiff 
assigned  as  breaches,  1.  That  the  defendant 
was  not  seized,  &c.  (in  the  words  of  the  cove- 
nant). 2.  That  he  had  not  power  to  sell,  &c. 
(in  the  words  of  the  covenant).  3.  That  the 
defendant  had  not,  from  time  to  time,  and  at 
all  times  after  the  making  the  said  deed,  hither- 
to peaceably  and  quietly  had,  held,  &c.,  the 
said  premises  with  the  appurtenances,  without 
any  let,  &c.,  but  that,  on  the  contrary,  the  de- 
fendant, on  the  10th  of  October,  1808,  dis- 
turbed and  hindered  the  plaintiff  in  the  use, 
occupation,  &c.,  of  the  premises,  and  the  de- 
fendant did  put  and  cause  to  be  put  into 
possession  of  the  premises  divers  persons  and 
their  families,  to  wit,  &c.,  and  ejected  and 
amoved  the  plaintiff  from  the  use  and  occupa- 
tion, and  possession,  &c.  4.  That  the  defend- 
ant hath  not  warranted  and  defended  the 
premises,  &c. 

Plea,  to  the  first  and  second  breaches : 
That  the  defendant  was  seized,  &c.,  and  had 
proved  to  sell,  &c. 

377*]  *First  plea  to  the  third  and  fourth 
breaches  :  That  after  the  making  the  deed, 
&c.,  to  wit,  on  the  14th  of  July,  1807,  the 
plaintiff  executed  a  mortgage  to  the  defendant, 
of  the  premises,  for  securing  the  -payment  of 
the  sum  of  $1,000  ;  $300  on  the  1st  of  March 
next  ensuing.  $400  on  the  1st  of  November, 
1808.  and  $300  on  the  1st  of  November,  1809, 
with  interest,  &c.,  and  did,  in  and  by  the  said 
mortgage,  authorize  and  empower  the  defend- 
ant, in  case  of  default  in  the  payment  of  the 
said  sum  of  $1,000,  or  any  part  thereof,  to 
enter  upon  and  take  possession  of  the  said 
premises  ;  and  the  defendant  averred  that  the 
plaintiff  did  make  default,  to  wit,  in  the  pay- 
ment of  the  said  sum  of  $300  on  the  1st  of 
March  ;  and  the  defendant  on  the  10th  of  Oc- 
tober. 1808,  did,  in  consequence,  enter  into  the 
premises,  and  put  T.  and  A.  into  the  posses- 
sion thereof  as  his  tenants,  who  have  ever 
since  kept  the  possession  thereof  ;  and  that, 
ever  since  the  14th  of  July,  1807,  until  the  said 
10th  of  October,  the  defendant  did  warrant 
and  defend  the  said  premises  to  the  plaintiff, 
according  to  the  said  covenants,  &c. ,  and  this 
he  is  ready  to  verify,  &c. 

Second  plea  to  the  third  and  fourth  breach- 
es :  That  the  plaintiff,  on  the  14th  of  July, 
1807,  mortgaged  the  said  premises  to  the  de- 
fondant,  to  secure  the  said  sum  of  $1,000,  &c., 
and  did,  by  the  said  mortgage,  authorize  and 
empower  the  defendant,  his  heirs  and  assigns, 
in  case  of  the  nonpayment  of  the  said  sum, 
&c.,  to  grant,  bargain  and  sell  the  said  prem- 
ises at  public  auction,  pursuant  to  the  statute, 
&c.,  and  that  the  plaintiff  having  made  de- 
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fault,  &c.,  the  plaintiff  did,  on  the  6th  of 
November,  1807,  assign  and  transfer  the  said 
mortgage  to  William  Shate,  for  the  considera- 
tion of  the  principal  and  interest  due  thereon  ; 
and  that  the  plaintiff  having  made  default  in 
the  payment,  &c.,  the  said  William  Shute  did 
sell  the  said  premises  at  public  auction,  pur- 
suant to  the  said  power,  &c.,  according  to  the 
statute,  &c.,  unto  the  defendant,  for  the  con- 
sideration of,  &c.,  by  *reason  where-  [*378 
of  the  defendant  entered  into  the  premises, 
on  the  10th  of  October,  1808,  and  and  put  the 
said  T.  &  A.  in  possession,  &c. ,  as  his  tenants, 
&c.,  and  that,  ever  since  the  14th  of  July,  1808. 
the  defendant  did  warrant  and  defend,  &c. 

Third  plea  to  the  third  and  fourth  breaches: 
That  the  plaintiff,  on  the  14th  of  July,  1797, 
mortgaged  the  premises  to  the  defendant,  and 
the  plaintiff  having  made  default  in  the  pay- 
ment of  the  money  according  to  the  condition, 
•fee.,  the  defendant,  by  virtue  of  the  mortgage, 
entered,  &c.,  on  the  10th  of  October,  1808,  &c. 

Replication  to  the  plea  to  the  first  and 
second  breaches  :  That  the  defendant  was 
not  seized,  &c.,  because,  at  the  time  of  the 
sealing  and  delivery  of  the  said  deed,  the  heirs 
of  William  Bates  were  seized,  &c.,  of  three 
equal  and  undivided  seventh  parts  of  the 
premises ;  and  because,  previous  to  the  said 
deed,  to  wit,  on  the  8th  of  January,  1805,  the 
defendant  had  mortgaged  the  premises  to  V. 
Kingsley,  for  securing  the  payment  of  $2,300, 
&c.,  and  which  mortgage  remained  unsatisfied 
at  the  time  of  the  giving  of  the  deed  by  the 
defendant  to  the  plaintiff ;  and  because,  be- 
fore the  said  deed  of  the  defendant  to  the 
plaintiff,  to  wit,  on  the  6th  of  March,  1806, 
there  was  a  judgment  in  this  court  against  the 
defendant  in  favor  of  J.  B.  Eves  and  S.  Whis- 
ton,  for  $6.328.86,  and  at  the  time  of  the  said 
deed  remained  unsatisfied,  &c.,  and  this  he  is 
ready  to  verify,  &c. 

Replication  to  the  first  plea  to  the  third  and 
fourth  breaches :  That  though  the  plaintiff 
did  give  the  mortgage  to  the  defendant,  &c., 
yet  the  defendant,  before  his  entry,  &c.,  to 
wit,  on  the  6th  of  November,  1807,  assigned 
the  mortgage  to  William  Shute,  &c.,  and  this 
he  is  ready  to  verify,  &c. 

Replication  to  the  second  plea  to  the  third 
and  fourth  breaches  :  That  the  plaintiff  did 
give  the  mortgage,  &c.,  to  the  defendant,  &c., 
and  the  defendant  did  assign  it  to  William 
Shute,  &c.,  but  the  plaintiff  denies  that  the 
defendant  *did,  on  the  8th  of  April,  [*379 
1808,  or  at  any  other  time,  before  his  entry, 
&c.,  purchase  of  the  said  William  Shute  the 
said  premises,  &c.,  and  this  he  prays  may  be 
inquired  of  by  the  country,  &c. 

Replication  to  the  third  plea  to  the  third 
and  fourth  breaches  :  That  the  plaintiff  did 
mortgage,  &c.,  to  the  defendant,  as  stated, 
&c.,  yet  that,  before  the  entry  of  the  said  de- 
fendant, to  wit,  on  the  6th  of  November,  1807, 
the  defendant  did  assign  the  said  mortgage  to 
William  Shute,  &c.,  and  this  he  is  ready  to 
verify,  &c. 

There  was  a  special  demurrer  to  the  replica- 
tions, and  the  following  causes  were  assigned: 
1.  Because  the  replication  to  the  plea  to  the 
first  and  second  breaches,  after  denying  the 
whole  plea,  proceeds  argumentatively  to  state 
and  allege  a  number  of  supposed  facts,  to 
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maintain  the  traverse,  and  sets  forth  three 
distinct  facts,  which,  if  put  in  issue,  must  be 
tried  by  different  tribunals  ;  and  it  concludes 
to  the  court,  and  not  to  the  country.  2.  That 
the  replication  to  the  first  plea  to  the  third 
and  fourth  breaches  neither  confesses  and 
avoids,  nor  traverses  and  denies  the  said  plea, 
but  leaves  it  unanswered  ;  that  the  plea  states 
a  power  to  sell  contained  in  the  mortgage, 
and  the  right  to  enter,  and  the  default  of  the 
plaintiff,  and  the  defendant  does  not  reply  to 
these  facts,  nor  does  he  reply  to  the  fact,  that 
until  the  entry,  &c.,  the  defendant  did  defend, 
&c.  3.  That  the  replication  to  the  second 
plea  to  the  third  and  fourth  breaches,  does 
not  answer  the  allegations  that  the  mortgage 
contained  a  power  to  sell,  and  that  the  plaint- 
iff made  default,  &c.  4.  That  the  replication 
is  double,  as,  after  confessing  and  avoiding  a 
part  of  the  said  second  plea  to  the  third  and 
fourth  breaches,  and  taking  issue  on  certain 
other  parts  of  the  said  plea,  and  concluding 
to  the  country,  it  further  states  part  of  the 
same  facts  so  confessed  and  avoided,  by  alleg- 
ing that  the  said  mortgage  was  assigned  to 
William  Shute,  and  concludes  to  the  court. 
5.  That  the  said  replication  wants  certainty, 
as  it  does  not  appear  to  which  of  the  said 
pleas  the  last  replication  was  intended  to  re- 
late. 

38O*]  *There  was  a  joinder  in  demurrer ; 
and  the  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  first  three  breaches  in 
the  declaration  are  well  assigned.  The  first 
two  are  in  the  words  of  the  covenant,  and  the 
third  states  that  the  defendant  himself  entered 
and  evicted  the  plaintiffs.  In  the  case  of  a 
covenant  for  quiet  enjoyment,  an  entry  by  the 
covenantor  himself,  tortiously  and  without 
title,  is  a  breach.  This  was  the  doctrine  in 
Corns'  case  (Cro.  Eliz.,  544  ;  1  Roll.  Abr.,  430, 
pi.  11);  and  it  was  very  pointedly  and  strong- 
ly laid  down  in  Crowe  v.  Young  (2  Show., 
4*15).  But  as  the  fourth  breach,  which  was 
upon  the  covenant  of  warranty,  does  not  state 
any  eviction  whatever,  it  is  clearly  bad,  and  it 
will  be  found  that  this  defect  was  not  cured 
by  the  replication. 

The  pleas  were  good  and  sufficient,  and  the 
next  inquiry  is  respecting  the  replication. 

The  replication  to  the  plea  to  the  first  and 
second  breaches,  assigns  specially  a  breach  in 
stating  that  the  heirs  of  Bates  were  seized  of 
three  sevenths  of  the  premises  in  fee.  This 
was  a  good  assignment ;  for  if  the  defendant 
was  not  seized  absolutely  in  fee  of  the  whole 
right  in  the  premises,  his  covenant  was  not 
true.  He  goes  on  and  states  two  outstanding 
incumbrances,  a  mortgage  and  a  judgment, 
and  the  question  is.  whether  these  were 
breaches  of  the  covenant  of  seisin.  He  does 
not  aver  that  the  mortgage  was  foreclosed,  or 
possession  given,  and  until  then  the  mort- 
gagor is  considered  as  seized,  according  to  the 
doctrine  of  this  court.  A  judgment  is  of  it- 
self no  transfer  of  title,  nor  does  it  destroy  the 
seisin  of  the  defendant.  So  far  the  replication 
was  filled  with  immaterial  matter,  and  bad  on 
special  demurrer.  The  replication  to  the  other 
pleas  is  bad  in  substance.  It  docs  not  meet  the 
fart  charged  of  a  lawful  entry  by  the  defendant 
JOHNS.  REP.,  7. 


under  the  title  of  the  mortgage.  Every  fact 
in  the  replication  to  the  first,  second  and 
*third  plea  to  the  third  and  and  fourth  [*38 1 
breaches  may  be  true,  and  yet  the  defendant 
may  have  lawfully  entered  under  the  mort- 
gage. The  defendant  is,  therefore,  entitled 
to  judgment  upon  the  whole  record  ;  for  the 
fourth  breach  is  bad  in  substance,  the  replica- 
tion to  the  plea  to  the  first  and  second  breaches 
is  bad  in  form,  and  the  replication  to  the  other 
pleas  is  bad  in  substance. 

Judgment  for  the  defendant,  with  leave  to 
amend  on  payment  of  costs. 

Cited  in— 16  Johns.,  256;  6  Cow.,  22;  7  Cow.,  78;  8 
Cow.,  667 ;  17  Wend.,  160 ;  1  N.  Y.,  574 ;  17  N.  Y.,  295 ; 
5  Lans.,  199;  13  Hun.  565;  20  Barb.,  426;  2  Paine, 
599 ;  25  Mich.,  34. 


DUNHAM  v.  HEYDEN. 

Justice's  Court — Adjournment  More  than,  Six 
Days — What  Waives  Irregularity  —  Party 
Taken  on  Warrant — Adjournment — Bail — 
Personal  Appearance  Necessary. 

A  justice  cannot  adjourn  the  trial  of  a  cause  at  the 
instance  of  the  plaintiff,  for  more  than  six  days ; 
but  where  a  justice  at  the  request  of  the  plaintiff, 
adjourned  a  cause  for  ten  days,  and  the  defendant 
appeared  and  examined  a  witness,  it  was  held  to  be 
a  waiver  of  the  irregularity. 

Where  a  person  is  brought  before  a  justice  on  a 
warrant,  and  prays  for  an  adjournment,  and  bail  is 
taken  for  his  appearance  at  the  day,  there  must  be 
a  personal  appearance  of  the  party,  and  not  by  at- 
torney ;  otherwise,  the  bail  will  be  liable  for  the 
amount  recovered  by  the  plaintiff. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Heyden  sued  Dunham  before  the 
justice,  by  summons  returnable  the  17th  Feb- 
ruary, 1810.  The  plaintiff  below  declared 
against  the  defendant,  as  bail  of  one  White- 
head,  who  had  been  taken  by  warrant  and 
brought  before  a  justice,  on  the  16th  June, 
1809,  to  answer  to  the  plaintiff ;  and  after  issue 
joined,  Whitehead  prayed  for  an  adjournment 
and  thereupon  Dunham  became  security  for 
his  appearance  on  the  30th  June,  1809,  at 
which  time  the  plaintiff  appeared,  but  White- 
head  did  not  appear,  and  a  judgment  was  ren- 
dered against  Whitehead.  To  this  declaration 
Dunham  pleaded  the  general  issue.  Heyden 
prayed  for  an  adjournment  of  the  trial,  and 
made  oath  that  he  could  not  safely  proceed  to 
trial  for  want  of  a  material  witness,  then  ab- 
sent from  the  county ;  and  the  justice  ad- 
journed the  trial  to  the  the  27th  February.  At 
that  day,  the  parties  being  called,  Heyden  an- 
swered, but  Dunham,  though  present,  refused 
to  answer  or  to  proceed  in  the  cause.  A  wit 
ness  was  then  called  and  examined  on  the  part 
of  the  plaintiff,  and  proved  the  fact,  as  stated 
by  Heyden  in  his  declaration.  Dunlmm  then 
cross-examined  the  witness,  who  was  the  jus- 
tice who  issued  the  warrant  against  Whitehead 
and  took  the  security  ;  and  *the  wit-  [*IJSi2 
ness  testified  that  Dunham  appeared  on  the 
•lay  appointed,  in  behalf  of  Wliitehead,  who 
was  out  of  the  county,  and  the  next  day  after 
the  trial  and  judgment  against  Whitehead, 
Dunham  offered  to  deliver  him  up  to  the  jus- 
tice, who  answered  that  he  had  nothing  to  do 
with  him  ;  neither  the  plaintiff  nor  the  constn- 
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ble  who  served    the    warrant  being  present 
when  the  offer  of  surrender  was  made. 

The  justice  gave  judgment  against  Dunham 
for  $22.42,  with  costs. 

Per  Curiam.  The  first  exception  is,  that  the 
justice  adjourned  the  cause  from  the  17th  to 
the  27th  of  February,  at  the  instance  and  on 
the  oath  of  the  plaintiff  below,  that  he  could 
not  safely  proceed  to  trial  for  the  want  of  a 
material  witness  then  absent  from  the  county. 

The  only  authority  to  adjourn,  unless  at  the 
instance  of  the  defendant,  is  contained  in  the 
2d  section  of  the  act,  and  such  adjournment 
must  not  exceed  six  days.  In  the  present  case, 
however,  the  defendant  below  appeared  on  the 
day  to  which  the  cause  was  adjourned,  and 
cross-examined  the  plaintiff's  witness ;  this 
cured  the  irregularity  of  the  adjournment.  It 
would  be  unjust  and  extraordinary  to  reverse 
a  judgment  after  a  trial  on  the  merits,  by  list- 
ening to  an  objection  which  the  party  himself 
had  waived  by  his  voluntary  appearance.  It 
is  not  like  the  case  where  the  defendant  makes 
oath  that  he  cannot  safely  proceed  to  trial  for 
the  want  of  a  material  witness,  and  where  he 
is  improperly  forced  to  trial,  without  the  testi- 
mony to  which  he  is  entitled. 

The  foundation  of  the  demand  of  the  plaint- 
iff below  was  that  the  defendant  below  had 
become  security  for  one  Whitehead,  who  had 
been  taken  on  a  warrant  at  the  suit  of  the 
plaintiff  below  ;  it  was  shown  by  the  record  of 
the  justice  before  whom  Whitehead  had  been 
sued,  that  the  security  was  for  the  appearance 
of  Whitehead,  agreeable  to  the  requisition  of 
383*]  the  statute,  and  that  he  *did  not  ap- 
pear on  the  day  appointed,  personally,  but  ap- 
peared by  attorney,  and  a  trial  was  had  and 
judgment  rendered  against  Whitehead  for 
$20.97.  On  the  day  after  the  judgment  the 
defendant  below  offered  to  render  Whitehead 
to  the  justice,  who  refused  to  have  any  con- 
cern with  him. 

The  question  is,  what  is  the  effect  of  an  un- 
dertaking for  the  appearance  of  a  defendant 
on  a  warrant  ?  Must  it  be  a  personal  appear- 
ance, or  may  it  be  by  attorney  ? 

We  think  the  appearance  mentioned  in  this 
section  must  mean  a  personal  appearance. 
Where  the  act  gives  the  process  by  warrant, 
it  is  where  either  the  defendant  is  without  a 
family  or  a  freehold,  or  where  the  plaintiff  is  a 
non-resident ;  and  in  the  latter  case,  the  trial 
is  to  be  within  three  days,  and  the  giving  se- 
curity is  not  required. 

The  warrant  is  intended,  except  in  the  sin- 
gle case  of  a  non-resident  plaintiff,  as  a  means 
to  prevent  the  escape  of  the  defendant,  and  as 
a  security  for  the  plaintiff's  demand  ;  if,  then, 
the  defendant,  on  whose  person  the  plaintiff 
has  a  lien,  can  appear  by  attorney,  he  frus- 
trates the  plaintiff's  demand. 

We  have  a  right  to  consider  the  word  "ap- 
pearance," in  reference  to  the  rights  of  the 
plaintiffs,  and  with  a  view  to  give  effect  to 
the  intention  of  the  Legislature,  as  a  personal 
appearance. 

On  the  whole,  the  judgment  muM  be  affirmed. 

Cited  in— 9  Johns.,  137 ;  15  Johns..  492  ;  1  Cow.,  242, 
248,  254 :  7  Wend.,  134  ;  3  Hill,  181,  500 ;  5  Hill,  430 ;  35 
Barb.,  50 ;  3  E.  D .  Smith,  128. 
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THE  PHCENIX  INSURANCE  COMPANY 

v. 
FIQUET. 

Insurance — Note  Given  for  Premium — Action 
by  Insurers  Against  Indorsers — Liability  of 
Insurers  Fixed — To  Repay  Premium — Offset. 

In  an  action  brought  by  insurers  against  the  in- 
doreer  of  a  promissory  note,  given  to  secure  the 
payment  of  the  premium  on  a  policy  of  insurance, 
the  insurers,  before  the  commencement  of  the  suit, 
having  become  liable  to  pay  the  insured,  who  was 
the  maker  of  the  note,  a  return  of  premium  on  the 
same  policy ;  it  was  held  that  the  defendant  was  en- 
titled to  have  the  amount  of  such  return  of  premium 
deducted  from  the  amount  of  the  note,  notwith- 
standing the  maker  was,  at  the  same  time,  indebted 
to  the  insurers  for  other  notes  given  for  premiums 
on  other  policies  of  insurance,  and  had  become  in- 
solvent. 

Citation— 6  East,  110. 

THIS  was  an  action  of  assumpsit,  brought 
against  the  defendant,  as  the  indorser  of 
a  promissory  note  made  by  *James  [*384 
Vidalot.  A  verdict  was  taken,  by  consent,  in 
favor  of  the  plaintiffs,  for  $3,532.08,  subject  to 
the  opinion  of  the  court  on  the  following  case. 
The  note  in  question  was  delivered  by  Vidalot 
to  the  plaintiffs,  to  secure  the  premium  of  in- 
surance upon  a  certain  vessel,  upon  which  the 
plaintiffs  were  insurers.  Before  this  note  be- 
came payable,  Vidalot,  the  maker,  became  in- 
solvent ;  and  then  was,  and  yet  is,  largely  in- 
debted to  the  plaintiffs  for  notes,  given  for 
premiums  of  insurance  on  other  vessels,  but 
upon  which  notes  the  defendant  is  not  an  in- 
dorser. Prior  to  the  commencement  of  this 
suit,  the  plaintiffs  became  liable  to  pay  a  return 
of  premium  on  the  same  policy,  for  the  prem- 
ium on  which  the  note  in  question  was  given. 

The  defendant  insisted  that  the  amount  of 
such  return  of  premium  ought  to  be  allowed 
to  him,  in  part  payment  of  the  note  on  which 
the  present  suit  is  brought.  The  plaintiffs  con- 
tended that  they  had  a  right  to  enforce  the 
payment  of  the  whole  note  against  the  defend- 
ant, and  to  pass  the  amount  of  the  return  of 
premium  to  the  credit  of  Vidalot,  generally, 
in  account.  The  policy  contained  the  follow- 
ing clause  :  "  But  in  case  of  loss,  the  assured 
is  to  abate  two  per  cent. ,  and  such  loss  to  be 
paid  in  thirty  days  after  proof  of  loss,  and 
proof  of  interest  in  the  said  assured,  the 
amount  of  the  note  given  for  the  premium,  if 
unpaid,  being  first  deducted." 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  amount  of  the  return  of  prem- 
ium should  be  applied  in  favor  of  the  defend- 
ant, in  part  payment  of  the  note  in  question, 
then  the  same,  with  interest,  should  be  de- 
ducted from  the  amount  of  the  verdict ;  but  if 
the  court  should  be  of  opinion  that  the  amount 
of  the  return  of  premium  ought  not  to  be  al- 
lowed to  the  defendant,  in  part  payment  of 
the  said  note,  then  the  verdict  was  to  stand. 

Mr.  T.  A.  Emmet  for  the  plaintiff. 

Mr.  Hoffman,  contra. 

*Per  Curium.  The  note  in  question  [*385 
was  given  for  the  premium  of  insurance  ;  and 
it  is  admitted  that  the  plaintiffs  are  not  now 


NOTE.— Promissory  note—Wlien  consideration  can 
lie  inquired  into. 
See  Baker  v.  Arnold,  3  Cai.,  279,  note. 
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entitled  to  so  much  premium  as  the  note  was 
given  for.  If  they  are  bound  to  return  part 
of  the  premium,  they  are  not  entitled  to  the 
face  of  the  note.  The  consideration  of  a  note 
may  be  inquired  into  between  the  original 
parties.  The  defendant  may  show  that  the 
note  was  given  for  more  than  the  plaintiff  was 
entitled  to.  (Cole  v.  Gower,  6  East,  110.)  The 
consideration  for  the  note  was  the  premium  of 
insurance,  and  the  only  question  is,  what  was 
the  amount  of  that  premium  1  If  the  plaintiffs 
are  bound  to  return  part,  then  the  premium 
really  and  ultimately  due  is  not  as  much  as 
was  at  first  understood  to  be.  It  is  most  just 
and  reasonable  that  it  should  be  deducted  from 
the  face  of  the  note,  in  this  suit ;  for  the  surety 
is  not  further  bound  than  his  principal,  and 
is  entitled  to  the  same  defense. 

Tfie  return  premium  must,   accordingly,   be 
deducted  from  the  verdict. 

Cited  in-11  Johns.,  51 ;  8  Barb.,  14. 


COIT  AND  PIERPOINT 

v. 

THE  COMMERCIAL   INSURANCE  COM- 
PANY. 

Insurance — Terms  Construed  According  to  Us- 
age of  Trade — Parol  Evidence  Admissible  to 
Show)  Usage. 

If  any  of  the  terms  used  in  a  policy  of  insurance 
have,  by  the  known  usag-e  of  trade,  or  by  use  and 
practice,  as  between  assurers  and  assured,  acquired 
an  appropriate  sense,  they  are  to  be  construed  ac- 
•cordinu;  to  that  sense. 

Parol  evidence  is  admissible  to  show  that  by  the 
general  usage,  among1  merchants  and  underwriters 
in  New  York,  the  word  "roots,"  first  inserted  in  the 
New  York  policies  in  1787,  is  confined  to  such  roots 
as  are  perishable  in  their  own  nature ;  and  that  sar- 
saparilla  is  not  a  root  perishable  in  its  nature,  or  in- 
cluded under  that  term,  in  the  memorandum  in  the 
policy. 

Citations— 2  Johns.  Cas.,  289 ;  1  Marsh.,  143 ;  4  East, 
1*5 ;  6  Id.,  207  ;  5  Bos.  &  P.,  213 :  Douj?.,  654  ;  2  Roll. 
Abr.,  348,  pi.  10;  Sty.,  132;  2  Salk.,  443;  2  Bos.  &  P., 
168. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  29th  of  September,  1807,  on  4o 
bales  of  sarsaparilla,  specified  in  the  margin  of 
the  policy,  on  board  of  the  ship  Paragon,  "at 
and  from  New  York  to  Amsterdam,  upon  sea- 
risk  only,  including  sea-risk  during  capture 
or  detention,"  at  a  premium  of  5  per  cent. 

The  policy  contained  a  printed  memoran- 
dum in  the  following  words:  "It  is  also 
agreed,  that  salt,  ^rain  of  all  kinds,  tobacco. 
Indian-meal,  fruits  (whether  preserved  or 
Ji8O*]  *otherwise),  cheese,  dry  fish,  vegeta- 
bles and  roots,  and  all  other  articles,  perisha- 
ble in  their  own  nature,  arc  warranted  by  the 
assured,  free  from  average,  unless  general ; 
hemp  free  from  average  under  twenty  per 
cent.,  unless  general;  and  sugar,  flux,  flax 
seed,  bread,  skins  and  hides  are  warranted, 
by  the  assured,  free  from  average  under  seven 
per  cent.,  unless  general  ;  anil  coffee  in  bags  or 
bulk,  and  pepper  in  bags,  free  from  average 
under  ten  per  cent.,  unless  general." 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  2()th  September,  1809,  before  Mr. 
Justice  Yates. 

The  action  was  brought  to  recover  the 
JOHNS.  REP.,  7. 


|  amount  of  a  partial  loss  occasioned  by  sea- 
j  damage.   It  was  admitted  by  the  plaintiffs  that 
I  sarsaparilla  was  a  root,  within   the  general 
i  meaning  of  the  term;  and  the  only  question 
|  between  the  parties  was,  whether  sarsaparilla 
was  to  be  considered  a  root  within  the  mem- 
orandum in  the  policy. 

The  plaintiffs  offered  to  prove  that  although 
sarsaparilla  is  a  root  within  the  general  mean- 
ing of  the  term,  yet  that  it  had  never  been  con- 
sidered, either  by  merchants  or  underwriters, 
as  a  root  within  the  memorandum  of  the  poli- 
cy; and  that  the  term  "roots"  was  first  in- 
serted in  the  New  York  policies  in  or  about 
the  year  1787  ;  that  it  was  then  inserted  with  a 
view  of  exempting  the  underwriters  from  par- 
tial losses  on  onions,  beets,  &c.,  being  roots 
perishable  in  their  own  nature,  and  in  particu- 
lar reference  to  an  extensive  trade  in  those  arti- 
cles, then  carried  on  between  the  New  En- 
gland States  and  the  West  India  islands  ;  that 
since  the  insertion  of  the  term  "roots"  in  the 
New  York  policies,  the  usage  has  been  to  con- 
sider the  term  as  exclusively  confined  to  roots 
perishable  in  their  own  nature.  They  further 
offered  to  prove  that  sarsaparilla  was  not  a 
root  perishable  in  its  own  nature ;  and  also 
that  if  the  words  "free  from  particular  aver- 
age" had  been  inserted  in  lieu  of  the  memo- 
randum in  the  policy,  five  per  cent,  would 
have  been  an  exhorbitant  premium. 

*The  evidence  offered  was  objected  [*387 

to  by  the  counsel   for  the  defendants,  who 

moved  for  a  nonsuit.     The  judge  overruled 

;  the  evidence,  and  granted  the  motion  for  a 

I  nonsuit,  which  was  accordingly  entered. 

Mr.  Brinkerhoff,  for  the  plaintiff.  The  ques- 
!  tion  is,  whether  sarsaparilla  is  a  root  within 
the  meaning  of  the  memorandum  in  the  policy. 
Though  it  is  a  root,  according  to  the  general 
sense  of  the  word,  yet  it  is  not  a  root  perisha- 
ble in    its    own  nature.     The  object   of  the 
memorandum  was  to  guard  against  claims  for 
j  trivial  losses  on  perishable  articles ;  and,  ac- 
!  cording  to  the  grammatical  construction  of  the 
;  clause,  the  word. "roots"  is  qualified  by  the 
terms  perishable  in  their  own  nature.  Though 
i  the  article  insured  be  a  root,  yet  if  it  is  not 
perishable  in  its  own  nature,  it  is  not  within 
the  meaning  or  words  of  the  memorandum. 

The  insurance  is  against  sea-risks  only  :  and 

if  a  particular  average  is  wholly  excluded,  then 

,  the  plaintiffs  could  recover  only  in  case  of  an 

!  absolute  total   loss,  or  of  a  general  average. 

But  can  it  IH>  supposed  that  they  would  have 

given  a  premium  of  5  per  cent,  to  be  insured 

against  sea  risks  only,  if  they  were  not  to  re- 

i  cover  for  any  particular  averages  whatever  f 

Again,  the  plaintiffs  ought  to  have  been  al- 
lowed to  show  the  usage  and  mercantile  un- 
:  dcrstanding,  as  to  the  meaning  of  the  memo- 
randum. In  the  case  of  Nv/tt  v.  llonnlilU»n  (5 
Bos.  &-Pull.f  213;  Park.  40.  159.  161)  evi- 
deuce  of  usage  was  admitted  to  show  that  rice 
wns  not  corn,  within  the  meaning  of  the  mem- 
orandum. In  the  case  of  Sleight  \.  Illiine- 
Itinder  (1  Johns.  Rep..  192  ;  2  .Johns.  Hep.,  531) 
parol  evidence  was  miiuitted  to  explain  what 
was  a  sea-letter,  as  used  in  the  warranty. 

Mr.  Well*,  contra.  The  general  rule  of  law, 
in  regard  to  admitting  parol  evidence  to  ex- 
plain a  written  contract,  is  well  settled.  Com- 
mercial contracts  are  said  to  be  an  exception 
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to  the  general  rule,  and  open  to  explanation 
388**1  by  evidence  of  usage  ;  and  courts  in 
England  have  certainly  gone  great  lengths  in 
admitting  such  evidence.  But  in  the  case  of 
Anderson  v.  Pitcher  (2  Bos.  &  Pull.,  168)  Lord 
Eldon  thought  it  was  to  be  lamented  that  par- 
ties had  not  been  left  to  explain  their  own 
meaning  by  the  terms  of  the  instrument ;  and 
he  observed  that  the  inclination  of  his  mind 
was  to  adhere  to  the  letter  of  the  contract.  The 
oldest  cases  in  which  this  kind  of  evidence  has 
been  admitted,  are  Le,thulier's  case  (2  Salk., 
443),  and  Gordon  v.  Morley  (Str.,  1265;  see, 
also,  2  Salk.,  445).  but  in  the  former  case  Lord 
Holt  dissented.  The  modern  cases  in  En- 
gland, which  support  the  admissibility  of  such 
evidence,  are  since  our  Revolution  ;  and  if  the 
rule  is  found  to  be  a  bad  one,  our  courts  are 
not  bound  by  any  authority  to  adhere  to  it. 
They  are  at  liberty  to  do  what  Lord  Eldon 
said"  he  was  disposed  to  do,  if  it  were  re»  in- 
tegra,  adhere  to  the  letter  of  the  contract. 

The  decision  in  Scott  v.  Bmtrdillion  was'not 
in  contradiction  to  the  contract.  Corn  is  a 
general  term  in  England,  and  it  was  proper  to 
admit  evidence  to  show  what  grains  were  in- 
cluded under  that  term.  But  suppose  rice  had 
been  specified,  would  evidence  have  been  ad- 
mitted to  show  whether  it  was  perishable  or 
not  ?  In  Baker  v.  Ludlow  (2  Johns.  Cas.,  289) 
it  was  decided  in  this  court  that  the  words  '  'all 
other  articles  perishable  in  their  own  nature" 
are  not  applicable  to  the  articles  previously 
enumerated.  Salt  and  tobacco  are  enumerated"; 
and  would  evidence  be  admitted  to  show  that 
they  were  not  perishable  articles  ?  The  rule 
is,  that  where  an  article  is  specified,  the  general 
cause  is  restricted  and  regulated  by  the  speci- 
fication. If  not  specified,  then  evidence  may 
be  received  to  show  whether  it  is  an  article 
perishable  in  its  own  nature. 

The  true  construction  of  the  clause  is,  that 
all  the  articles  specifically  enumerated,  and, 
also,  all  other  articles  which  are  perishable  in 
their  own  nature,  shall  be  free  of  average,  &c. 
On  the  construction  contended  for  by  the 
389*]  *plaintiff,  it  would  read  "roots,  and 
all  other  roots  perishable  in  their  own  nature," 
&c. 

The  case  of  Sleght  v.  Rhinelander  related  to 
a  question  of  fact,  whether  a  particular  paper 
was  a  sea-letter  or  not,  and  is  very  different 
from  the  present.  To  allow  evidence  of  usage 
in  this  case,  would  be  making  a  new  contract 
between  the  parties. 

Mr.  Brinkerhoff,  in  reply.  The  counsel  for 
the  defendants  admit,  that  by  the  rule,  as 
established  in  the  English  courts,  such  evi- 
dence is  admissible.  That  rule  existed  before 
the  Revolution,  and  is  binding  here.  Park  says 
no  rule  has  been  more  frequently  followed 
than  the  usage  of  trade,  and  that  the  judges 
have  always  called  in  the  usage  of  trade,  as  the 
ground  of  deciding  on  the  construction  of  the 
policy,  in  regard  to  the  particular  voyages  or 
risks  to  which  it  relates.  Sarsaparilla  is  an 
article  as  imperishable  as  mahogany,  or  the 
hardest  wood  ;  and  it  never  could  be  the  inten- 
tion of  the  memorandum  to  include  articles  of 
that  nature. 

Per    Curiam.     The     plaintiffs    offered  the 
strongest  proof  that  could  be  given  of  a  mer- 1 
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cantile  usage,  settling  the  meaning  and  extent 
of  the  term  "roots,"  in  the  memorandum  of 
the  policy,  and  that  it  did  not  apply  to  the 
subject  in  question.  The  only  point  then  is, 
whether  usage  is  admissible  at  all,  to  control 
the  ordinary  and  popular  sense  of  the  term. 

The  case  of  Baksr  v,.  Ludlow  (2  Johns.  Cas. , 
289)  says  that  the  words  in  the  memorandum, 
"all  other  articles  perishable  in  their  own 
nature,"  were  not  applicable  to  the  articles  pre- 
viously and  specifically  enumerated.  But  that 
case  does  not  decide  the  question  how  far  usage 
is  admissible  to  explain  the  sense  of  the  con- 
tract ;  though  evidence  of  usage  was  there  ad- 
mitted without  objection. 

*The  law  has  been  too  long  settled  [*39O 
to  be  now  questioned,  that  if  any  terms  in  a 
policy  have,  by  the  known  usag'e  of  trade,  or 
by  use  and  practice,  as  between  assurers  and 
assured,  acquired  an  appropriate  sense,  they 
shall  be  construed  according  to  that  sense  and 
meaning.  (Mason  v.  Skuney,  1  Marsh. ,  143  ;  4 
East,  135  ;  6  East,  207  ;  5  Bos.  &  Pull.,  213.) 
This  is  not  only  the  modern  rule,  as  to  mer- 
cantile instruments  in  general  (Doug.. 654),  but 
it  appears  to  have  been  the  established  prac- 
tice, as  far  back  as  the  time  of  Cli.  J..  Rolle, 
and  of  Lord  Holt.  (Pickering  v.  Barkley,  2 
Roll.  Abr.,  248,  pi.  10  :  Sty.,  132;  Lethulier's 
case,  2  Salk.,  443.)  And  though  Lord  Elden, 
in  the  case  of  Anderson  v.  Pitcher  (2  Bos.  & 
Pull.,  168),  regretted  the  rule,  yet  he  admitted 
that  it  was  too  late  to  question  its  force,  and 
that  policies  must  be  expounded  with  due  re- 
gard to  the  usage  of  trade.  To  reject  this 
testimony  now  would  produce  the  greatest  in- 
justice, for  the  contract  must  have  been  made 
and  understood,  at  the  time,  by  the  parties,  in 
reference  to  this  mercantile  and  particular 
meaning  of  tLe  terms  employed. 

The  nonsuit  ought,  therefore,  to  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide  the 
event  of  the  suit. 

Cited  in— 6  Cow.,  268;  7  Cow.,  214:  4  Wend.,  38;  8 
Wend.,  168;  15  Wend.,  489;  5  N.  Y.,  159;  7  N.  Y., 
231 ;  9  Bos.,  109 ;  1  Hall,  632 ;  1  Lea:.  Obs.,  13 ;  33  Mich., 
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GIBSON  «.  COLT  ET  AL. 

Special  Agent  —  Sale  —  False  Representation  — 
Liability  of  Principal  —  Power  to  Sett  Oives  no 
Power  to  Warrant. 

Where  the  owners  of  a  ship  authorized  the  master 
to  sell  the  ship  in  the  same  manner  as  they  them- 
selves might  or  could  sell  her  ;  and  the  master  sold 
the  ship,  and  at  the  time  of  sale  represented  to  the 
vendee  that  she  was  a  registered  ship,  when,  in  fact 
she  only  sailed  under  a  coasting  license,  it  was  held 
that  the  master  being  a  special  agent  for  the  pur- 
pose of  the  sale,  the  owners  were  not  answerable 
for  the  false  representation  of  the  master,  who  ex- 
ceeded his  authority. 

A  power  to  sell  tloes  not,  of  itself,  give  the  power 
to  warrant  the  title  of  the  thing  sold. 

Citations—  3  T.  R.,  757  ;  5  Johns.,  58. 


S  was  an  action  on  the  case.  The  de- 
-L  claration  stated  that  the  defendants,  on  the 
30th  of  December,  1808,  were  the  owners  of 
the  ship  Columbia,  of  which  Levi  Goodrich 
was  master,  and  also  the  factor  and  agent  of 
the  defendants,  by  them  generally  authorized 
to  sell  the  ship  to  any  person  in  the  same  man- 
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ner  as  they  themselves  might  and  could  make 
391*]  sale,  &c.  That  *the  plaintiff  bargained 
at  Chareston  with  Goodrich,  being  such  agent, 
&c.,  for  the  purchase  of  the  ship  ;  and  while 
bargaining,  the  said  Goodrich  did  deceitfully 
and  falsely  affirm  to  the  plaintiff  that  the  ship 
was  a  registered  vessel,  according  to  the  act  of 
Congress,  entitled,  "  An  Act  Concerning  the 
Registering  and  Recording  of  Ships  or  Vessels;" 
and  the  plaintiff,  giving  faith  to  such  false  and 
fraudulent  representation,  agreed  to  purchase 
the  ship  for  $10,000,  to  be  paid  by  the  plaint- 
iff to  the  said  Goodrich,  as  such  factor  and 
agent,  in  bills  of  exchange,  drawn  on  Gillespie 
&  Campbell,  at  New  York,  and  payable  in  4 
and  6  months  ;  and  the  said  Goodrich  deceit- 
fully and  falsely  sold  the  ship  as  aforesaid,  and 
the  plaintiff  purchased  and  paid  as  aforesaid  ; 
whereas,  in  fact,  at  the  time,  the  ship  was  not 
registered  according  to  the  act  aforesaid  ;  but 
was  a  licensed  coasting  vessel  only,  which  the 
said  Goodrich  well  knew,  &c.  That  the  plaint- 
iff,  after  such  purchase,  to  wit,  on  the  12th 
January,  1809,  at  Charleston,  freighted  and 
chartered  the  ship  to  James  Chapman,  for  a 
voyage  to  New  York,  with  a  cargo  of  cotton 
and  rice,  and  from  thence  to  Europe.  That 
the  said  Chapman  loaded  the  said  ship  with  the 
cargo  aforesaid,  but  by  reason  that  the  said 
ship  was  not  a  registered  vessel ,  within  the  mean- 
ing of  the  act  aforesaid,  she  could  not  legally 
perform  the  voyage  aforesaid,  according  to  the 
terms  of  the  charter-party  ;  whereby  the  plaint- 
iff was  compelled  to  pay  to  the  said  Chapman 
$5,000,  by  reason  of  such  inability,  &c.  To 
this  declaration  there  was  a  general  demurrer 
and  joinder. 

Mr.  Foot,  in  support  of  the  demurrer.  A 
general  power  to  sell  does  not  make  the  prin- 
cipal answerable  for  the  fraud  of  the  agent. 
(Cro.  Jac.,  468,  Southern  v.  How.)  Where  a 
special  agent  exceeds  his  authority,  he  cannot 
bind  his  principal.  (3  Term  Rep."  757.)  This 
doctrine  has  been  established  bv  numerous  de- 
cisions. (2  Roll.  Rep.,  270,  226';  Spencer,  228  ; 
Roll.  Abr.,  95;  19  Mod.,  Ill  ;  2  Salk.,  442.) 
392*]  *The  fraud  charged  in  this  case,  is 
in  affirming  that  the  vessel  was  a  registered 
vessel,  when  the  agent  knew  she  had  only  a 
coasting  license.  By  the  Register  Act  of  the 
31st  December,  1792  (2d  sess.,  2d  Cong.,  ch.  1; 
Laws,  Vol.  II.,  131),  ships  registered  by  virtue 
of  the  act  for  registering  and  clearing  vessels, 
regulating  the  coasting,  &c.,  as  well  as  those 
thereafter  to  be  registered,  under  the  "  Act 
Concerning  the  Registering  and  Recording  of 
Ships  or  Vessels,"  are  declared  to  be  ships  and 
vessels  of  the  United  States,  and  entitled  to  all 
the  benefits  and  privileges  belonging  to  such 
ships  or  vessels.  Whether  the  vessel,  there- 
fore, was  registered  or  not,  was  perfectly  im- 
material ;  she  was  equally  an  American  ves- 
sel. It  was  a  deceit  without  injury.  The 
plaintiff  might  have  obtained  a  register  when- 
ever he  pleased  ;  for  whenever  a  sale  takes 
place,  a  new  register  is  to  be  taken  out.  As 
this  was  a  coasting  vessel,  the  plaintiff  might. 
if  he  wished  to  send  her  to  a  foreign  port,  have 
surrendered  the  license,  and  taken  out  a  reg-  ! 
ister.  The  owner  of  a  vessel  may  surrender 
his  license  and  take  out  a  register,  and  change 
them  as  often  as  he  changes  the  employment 
of  his  vessel. 
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Again,  the  plaintiff  had  equal  means  of 
knowing  the  truth  of  the  fact  as  the  seller  in 
this  case  ;  for  it  would  have  appeared  from 
the  ship's  papers,  which  are  supposed  to  be 
with  her  ;  and  the  register  is  required  to  be  in- 
serted in  every  bill  of  sale,  in  order  to  preserve 
the  character  of  the  vessel.  The  plaintiff 
ought,  then,  in  common  prudence,  to  have 
examined  the  ship's  papers. 

Mr.  T.  A.  Emmet,  contra.  In  Bayard  v. 
Malcolm  et  al.  (1  Johns.  Rep. ,  454 ;  2  Johns. 
Rep. ,  550)  it  was  held  that  the  representation 
of  a  partner  and  agent  was  binding  on  his  co- 
partner, and  the  plaintiff  recovered.  A  prin- 
cipal is  clearly  answerable  for  the  fraud  of  his 
agent  when  acting  within  the  scope  of  his  au- 
hority.  In  Hern  v.  Nichols  (1  Salk.,  289) 
Lord  Holt  said  that  *the  merchant  [*393 
was  answerable  for  the  deceit  of  his  factor  be- 
yond sea. 

The  papers  do  not  always  accompany  the- 
vessel.  By  the  law  of  the  "United  States  (1st 
sess.,  5th  Cong.,  sec.  63),  a  vessel,  when  she 
arrives  in  port,  must  deposit  her  register,  or 
license,  and  other  custom-house  documents, 
with  the  collector,  where  they  are  to  remain 
until  her  departure.  (Laws,  Vol.  IV.,  p.  384, 
385.)  This  sale  may  have  taken  place  while 
the  vessel  was  lying  in  Charleston  ;  how  then 
was  the  purchaser  to  know  how  she  was  docu- 
mented ;  or  how  could  he  inspect  her  papers  ? 
Again,  vessels,  licensed  as  coasters,  cannot  ob- 
tain a  register  out  of  the  district  in  which  they 
are  licensed. 

Mr.  Hopkim,  in  reply.  To  sustain  an  ac- 
tion, there  must  bedamnumcuminjuria.  Here 
no  injury  or  damage  is  shown.  No  law  is  bet- 
ter laid  down  than  the  distinction  between 
the  liability  of  a  principal  for  the  acts  of 
a  general  or  a  special  agent.  A  gen- 
eral agent  is  usually  constituted  by 
parol,  and  is  known  by  his  general  con- 
cern in  the  business  of  his  principal,  and 
there  is  a  power  necessarily  implied  by  such 
an  agency  to  make  representations.  A  special 
agent  acts  under  a  special  delegation  ;  and  it 
is  the  duty  of  the  person  who  deals  with  him 
to  look  to  his  power.  If  he  goes  beyond  it. 
his  principal  is  not  bound.  Everything  de- 
pends on  the  terms  and  extent  of  the  special 
authority  delegated.  (God bolt,  361  :  2  Roll. 
Rep.,  270  ;  Croi  Jac.,  468  ;  2  Roll.  Rep..  28  ; 
3  Term  Rep.,  757.)  In  JV«v/«  v.  I/i/*er<itt  (5 
Johns.  Rep.,  58)  this  doctrine  was  recognized, 
and  the  court  held  that  a  power  to  sell  and  ex- 
cute  a  deed,  did  not  give  an  authority  to  bind 
the  principal  by  any  covenants  of  seisin,  &c., 
or  warranty. 

Per  Curiam.  The  agent  of  the  defendant  is 
stated  to  have  been  specially  authorized  by 
them  to  sell  the  ship  in  the  samr  manner  that 
they  themselves  might  have  sold  her.  This  is 
all  the  authority  given,  and  Good  rich  was  con- 
sequently ^nothing  more  than  a  spe-  [*394 
cial  agent  constituted  for  that  particular  end. 
The  plaintiff  was,  therefore,  not  to  know  or 
infer  any  authority  beyond  what  was  given, 
and  if  the  agent  exceeded  that  authority  when 
he  made  the  representation  in  question,  his 
principals  were  not  bound.  ThN  distinction 
between  a  special  and  general  agent  was  laid 
down  in  the  case  of  h'ettn  \.  I/iirrfjv>n  (3  Term 
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Rep.,  757),  and  it  is  founded  on  just  and  rea- 
sonable principles.  The  limitation  to  the 
powers  of  a  general  and  known  agent  cannot 
be  known,  unless  specially  communicated,  and 
third  persons  ought  not  to  be  affected  by  any 
private  instructions.  Go<  drich  certainly  ex- 
ceeded his  power  to  sell  when  he  made  the  false 
affirmation  and  representation  charged  by  the 
plaintiff.  A  power  to  sell  does  not  of  itself 
convey  a  power  to  warrant  the  title.  This  was 
so  decided  in  Nixon  v.  Ny*erott(5  Johns.  Rep., 
58).  The  remedy  for  the  plaintiff  lies  against 
the  agent,  and  not  against  the  defendants. 
The  defendants  are,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  defendant*. 

Overruled-6  Hill,  338. 

Criticised— 23  Went.,  266. 

Questioned — 2  McLean,  549. 

Distinguished— 6  Cow.,  359;  8  How.  (U.  8.),  469. 

Cited  in— 15  Johns.,  54 :  2  Cow..  228 ;  2  Wend.,  492 ; 
8  Wend.,  498 ;  13  Wend.,  520 ;  5  Johns.  Ch.,  365 ;  28  N. 
Y..  269 :  49  N.  Y..  561 ;  4  McLean,  50. 


J ACKSOJN .  ex  dem.  HOWARD  ET  AL.  , 

v. 
HOLLOWAY. 

Witt — Devising  Land  in  Possession — After-ac- 
quired Land — Alteration  of  Will — Memoran- 
dum Indorsed — Improperly  Attested—  Void — 
Original  Devise  Valid. 

A,  having  made  his  will,  duly  executed,  devising 
all  the  lands  of  which  he  was  then  in  possession,  to 
his  four  sons ;  and  having  afterwards  become  seized 
of  other  lands,  he  altered  his  will,  by  erasures  and 
interlineations,  so  as  to  make  the  devise  extend  to 
all  lands  of  which  he  should  die  seized ;  and  indorsed 
a  memorandum  to  that  effect  on  the  will,  stating 
the  alterations  which  he  had  made ;  but  the  memo- 
randum was  attested  by  two  witnesses  only ;  it  was 
held  that  the  erasures  and  interlineations  did  not 
destroy  the  original  devise ;  but  that  the  alteration 
not  being  attested  by  three  witnesses,  could  not 
operate ;  and  the  lands  acquired  subsequent  to  the 
date  of  the  devise,  descended  to  the  heirs-at-law.* 

Citations— 1  P.  Wms.,  343,  n.  1 ;  4  East,  419. 

THIS  was  an  action  of  ejectment  for  land  in 
Dutchess  County.  William  Holloway, 
under  whom  the  lessors  of  the  plaintiff  claimed, 
as  heirs-at-law,  died  about  the  year  1794,  leav- 
ing four  sons,  William,  Joseph,  John  and  Jus- 
tus, and  six  daughters,  Hannah,  Sarah,  Mar- 
garet, Alice,  Lydia  and  Mary.  Since  the  de- 
cease of  the  ancestor,  Hannah,  one  of  the 
395*]  daughters,  died,  leaving  Ihree  sons  and 
two  daughters,  her  heirs ;  and  the  ancestor's 
daughter  Mary  also  died,  leaving  other  two 
children.  The  lessors  are  the  four  daughters 
of  the  ancestor,  who  are  yet  living,  and  the 
heirs  of  the  two  deceased  daughters ;  and  as 
such,  they  claim  six  tenths  of  his  real  estate. 

*Acc.  Jackson  v.  Potter,  9  Johns.  Hep.,  312,  and 
see  2  R.  S.,  57,  sec.  5.  There  must  be  a  cancellation 
animo  revocandi,  in  order  to  make  it  operate  as  a 
revocation.  Dan  v.  Brown,  4  Cowen,  483.  And  a  cod- 
icil, though  it  profess  an  intention  to  dispose  of 
the  estate  in  a  manner  different  from  the  disposition 
in  the  will,  if  it  only  do  so  in  part,  is  but  a  revoca- 
tion pro  tanto.  Brant  v.  Wilson.  8  Cowen,  56.  The 
parol  declarations  of  a  devisor  will  not  amount  to  a 
revocation  of  a  will  of  lands.  Dan  v.  Brown,  uM 
imp.  See  further  as  to  this  subject,  Jackson  v.  Betts, 
6  Cowen,  377,  S.  C. ;  9  Cowen,  208;  S.  C.  in  error,  6 
Wendell,  173;  2  R.  S.,  64,  sec.  42. 
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The  ancestor,  William  Holloway,  being 
seized  of  part  of  the  premises  in  question,  on 
the  13th  day  of  July,  1786,  made  his  will,  exe- 
cuted in  due  form  of  law,  and  devised  as  fol- 
lows :  "I  also  give  and  devise  unto  my  lov- 
ing sons,  William  Holloway,  Joseph  Holloway, 
John  Holloway,  and  Justus  Holloway,  all  my 
land  in  fee-simple,  and  otherwise,  which  I  am 
possessed  of,  as  also  all  my  stock,"  &c. 

After  making  this  will,  the  testator  became 
seized  of  other  land,  also  part  of  the  premises 
in  question,  and,  while  so  seized,  altered  his 
will,  by  erasing  the  words  "  I  am  possessed  of," 
and  putting  in  their  place  the  words"  die  pos- 
sessed of,"  and  interlining  the  words  "and 
also,"  making  the  will  to  read,  "  all  my  lands 
of  which  I  die  possessed  of,  and  also  all  my 
stock,"  &c.  And  the  testator,  at  the  same 
time,  indorsed  on  the  will  an  instrument,  as 
follows  :  "  Be  it  remembered,  that  I,  William 
Holloway,  the  testator  of  the  above  last  will 
and  testament,  by  me  signed,  on  the  13th  day 
of  July,  1786,  having  this  day,  being  the  25th 
day  of  July,  1794,  renewed  the  same,  have 
made  the  following  alteration,  to  wit,  in  the 
second  page  in  the  ninth  line  from  the  top, 
have  altered  it  to  read,  '  all  the  lands  I  die  pos- 
sessed of,'  in  lieu  of  '  all  the  lands  I  then  pos- 
sessed,' and  also  have  interlined  the  words  '  as 
also,'  in  the  same  line  ;"  which  instrument  was 
duly  signed,  sealed  and  published  by  the  tes- 
tator, in  the  presence  of  two  persons,  who  also 
signed  the  same  as  witnesses,  in  his  presence. 

The  testator.  William  Holloway,  after  so  al- 
tering his  will,  died  seized  of  the  premises  in 
question,  and  the  defendant,  being  in  posses- 
sion, claimed  to  hold  the  same  *in  se-  [*396 
veralty,  adversely  to  the  claims  of  the  lessors 
of  the  plaintiff,  as  heirs-at-law. 

The  questions  submitted  to  the  court,  were, 
1st.  Whether,  by  the  alterations  made  by  the 
testator,  the  will  was  not  annulled  and  avoid- 
ed. If  not,  2d.  What  property  passed  by  the 
will? 

Mr.  Ruggles,  for  the  plaintiff.  The  altera- 
tion is  so  made  as  to  change  the  description  of 
the  estate.  The  words  in  tlie  original,  "  I  am 
possessed  of,"  are  essential  to  the  description. 
Those  words  being  struck  out,  it  would  be  im- 
possible to  know  what  lands  were  intended, 
without  the  aid  of  parol  evidence.  The  addi- 
tion, afterwards,  not  having  been  made  in  the 
presence  of  three  witnesses,  the  clause  must 
read  as  if  there  were  a  blank  in  the  place  of 
the  words  "  I  am  possessed  of,"  and  it  would 
be  necessary  to  resort  to  parol  testimony  to  ex- 
plain what  was  devised. 

In  the  cases  (1  P.  Wms. ,  344,  note  1  ;  Prec. 
in  Ch.,  469  ;  Cowp.,  812)  which  may  be  cited 
on  this  subject,  in  regard  to  revocations,  it  will 
be  found  that  either  the  act  of  revocation  was 
equivocal,  or  that  the  will  remained  a  good 
will,  notwithstanding  the  obliteration  or  al- 
teration of  a  part.  In  Larkin  v.  Larkin  (3 
Bos.  &  Pull.,  16),  and  Short  v.  Smith  (4  East, 
419),  the  name  of  one  of  the  devisees  was 
struck  out.  and  this  was  held  to  operate  only 
as  a  revocation  pro  tanto,  but  the  will  still  re- 
j  mained  a  good  will,  and  did  not  require  any 
parol  evidence  to  explain  it.  Those  cases, 
therefore,  are  not  applicable  to  the  present. 

Where  the  act  is  not  equivocal,  there  is  no 
reference  to  be  made  to  the  intention  to  revoke  ; 
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and  in  case  of  a  fine  levied,  or  recovery 
suffered,  after  a  devise,  the  courts  will  pre- 
sume an  intention  to  revoke.  (Cruise,  tit.  H8, 
ch.  6,  60,  65  ;  3  Wils.  Rep.,  12;  Amb.,  215.) 

There  is  a  difference  in  the  phraseology  of 
the  English  statute  and  our  act  relative  to  wills. 
If  the  3d  section  of  the  Act  Concerning  Wills 
(24th  sess. ,  ch.  9  ;  2  R.  S.  64,  sec.  42)  be  com- 
pared with  the  6th  section  of  the  statute  of  29 
Car.  II.,  ch.  8,  to  prevent  frauds  and  perjuries, 
397*]  it  will  be  found  *that  the  latter  con- 
tines  the  effect  of  the  obliteration,  or  erasure, 
to  the  revocation  of  the  particular  clause,  and 
leaves  the  rest  of  the  will  entire,  whereas,  by 
our  act,  the  obliteration  of  any  part  or  clause 
avoids  the  whole.  It  is  consistent,  therefore,  with 
the  English  statute,  that  the  particular  clause 
should  be  revoked  by  obliteration,  while  the 
rest  remains  entire  ;  but  in  the  present  case, 
under  our  act,  the  erasure  or  obliteration  of  a 
single  clause  destroys  the  whole  will. 

Mr.  J.  TaUmadge,  contra.  I  shall  rely  on 
the  cases  which  have  been  cited,  as  perfectly 
applicable  to  the  case  before  the  court,  and  de- 
cisive in  our  favor.  No  alteration  or  oblitera- 
tion will  amount  to  a  revocation,  unless  done 
animo  rew&indi.  It  is  the  intention  of  the  tes- 
tator to  revoke,  which  constitutes  the  revoca- 
tion. (Cruise,  tit.  38,  ch.  6,  sec.  11,  24,  25; 
Doug.,  852  ;  Cowp.,  812 ;  Pow.  on  Dev.,  635.) 
The  cancelling  of  a  will  is  an  equivocal  act, 
and  it  may  be  shown  quo  animo  it  was  can- 
celled. (Cowp.,  52.)  And  where  the  act  of 
cancelling  is  done  in  reference  to  another  act, 
meant  to  be  an  effectual  disposition,  it  will  be 
a  revocation,  or  not,  according  as  the  relative 
act  is  efficacious  or  not.  (Powell  on  Dev.,  637  ; 
Cruise,  tit.  38,  ch.  6,  sec.  18.  19  ;  1  Eq.  Cas. 
Abr.,  409  ;  Prec.  in  Ch.,  409  ;  1  P.  Wms.,  344  ; 
3  Bos.  &  Pull.,  16  ;  4  East,  417.) 

There  was  nothing  in  the  present  case  to 
show  any  intention  to  revoke  the  devise  ;  the  al- 
teration went  merely  to  add  to  the  estate  already 
devised.  It  did  not  change  the  devise. 

Admitting  the  words  struck  out  to  leave  a 
blank,  still  there  is  a  perfect  and  good  devise  ; 
and  parol  evidence  may  be  received  to  explain 
the  intention,  and  that  will  sufficiently  appear 
from  the  memorandum  of  the  testator,  indorsed 
on  the  will. 

Mr.  Hainxon,  in  reply,  observed  that  the 
statute  on  this  subject,  being  to  prevent  fraud 
and  perjufy,  was  a  highly  beneficial  and 
salutary  act".  If,  then,  it  should  appear  that, 
by  allowing  the  will  to  stand,  after  this  altera- 
tion, a  door  would  be  opened  to  those  mis 
chiefs  which  the  statute  was  intended  to  pre- 
398*!  vent,  the  court  would  look  to  *the  gen- 
eral object  of  the  statute,  and  endeavor  to 
carry  it  into  effect.  Now,  if  the  will  is  to 
stand,  except  as  to  the  part  obliterated,  a  wide 
avenue  to  fraud  will  be  opened  ;  for  it  is  im- 
possible to  determine,  from  inspection,  what 
were  the  words  which  have  been  erased.  It 
may  be  that  the  testator  had  an  estate  in  re- 
version. If  we  are  to  look  to  the  intention, 
we  must  inquire  what  words  the  testator  meant 
to  strike  out,  and  resort  must  be  had  to  the 
memorandum  or  codicil  for  that  purpose.  We 
then  take  a  codicil  or  writ  ing.  not  executed 
according  the  statute,  and  which  may  be  a 
forgery,  to  show  the  intention  of  the  testator, 
and  to  support  the  devise. 
JOHNS.  REP.,  5. 


As  to  those  acts  which  are  to  show  the  ani- 
mus revocandi,  some  are  equivocal ;  as  if  a 
man,  by  mistake,  cancels  a  wrong  paper,  or 
cancels  his  will,  because  he  thought  another 
will  was  completed,  when  it  was  not.  But 
where  a  party  obliterates  his  will,  without 
reference  to  any  future  or  subsequent  act,  it 
must  be  regarded  as  a  present  and  complete 
act  of  revocation.  Where  acts  are  equivocal, 
and  have  reference  to  some  other  acts,  the  in 
tention  to  revoke  may  be  shown  ;  but  no  such 
evidence  is  admissible,  where  the  act  is  not 
equivocal.  The  revocation  does  not,  there- 
fore, always  depend  on  the  intention.  That 
rule  has  been  laid  down  too  broadly  by  the 
writers  who  have  been  cited. 

In  the  cases  of  Larkin  v.  Larkin,  and  Short 
v.  Smith,  the  original  state  of  the  will  and  the 
alteration  made  were  visible  and  apparent  to 
the  witnesses  ;  but  in  the  present  case,  the 
witnesses  cannot  say  what  were  the  words 
struck  out. 

The  difference  in  the  phraseology  of  our 
act,  and  that  of  the  English  statute  from  which 
it  was  taken,  is  not  to  be  accounted  for  but  on 
the  supposition  that  it  was  the  intention  of  the 
Legislature  to  depart  from  the  English  statute  ; 
and  if  that  is  attentively  examined,  it  will  be 
found  that  the  revocation  is  confined  to  the 
particular  clause  obliterated,  and  where,  on 
the  face  of  the  will,  *the  alteration  [*399 
does  not  materially  effect  the  rest  of  the  de- 
vise. 

Per  Curiam.  The  obliterations  in  the  will 
were  made,  not  with  an  intent  to  destroy  the 
devise  already  made,  but  to  enlarge  it,  by  ex- 
tending it  to  lands  subsequently  acquired.  The 
testator,  however,  failed  in  making  interlinea- 
tions and  corrections  which  could  operate, 
from  not  having  the  amendments  attested  ac- 
cording to  law.  The  obliterations  cannot, 
therefore,  destroy  the  previous  devise,  for  that 
was  not  the  testator's  intention.  The  mere  act 
of  cancelling  is  nothing,  unless  it  be  done 
animo  retocnndi.  Here  the  devise  was  left 
untouched,  and  the  only  alteration  was  to  em- 
brace other  lands  in  the  same  devise.  It  is, 
therefore,  very  clear,  from  all  the  authorities 
cited  on  both  sides,  that  the  first  devise  must 
stand  good.  The  case  of  Onion  v.  Tyrer  (1  P. 
Wms.,  343,  note  1),  and  the  case  of  Short  v. 
Smith  (4  East,  419),  are  decisive,  and  much  in 
point.  The  lessors  of  the  plaintiffs  are,  then, 
entitled  to  six  tenths  of  all  the  lands  acquired 
by  the  testator  after  the  making  of  his  will,  in 
July.  1786,  and  to  no  more. 

Judgment  affordingly. 

Di8tlnKui8hed-25  Hun.  538. 

Cited  in    33  N.  Y..  5(8  ;  77  N.  Y.,  376 :  11  Burl)..  334: 
1  T.  &  <"..  440 ;  3  Bradf.,  »7  :  1  Kedf.,  4.r>4. 
Sw  4  Barb.,  28. 


CHEW  r.  WOOLLEY. 

Pleading — flerlaration  on  Nntt — Plea  Puis  Dar- 
rein  Continuance — Demurrer. 

Wherea  declaration  onu  promissory  not«>  all. •«•'•'! 
that  the  defendant  did  not  pay  the  sum  of  money  in 
the  note  mentioned,  \<-..  and  the  defendant  pleaded 
/»uf.i  tlarrein  conMnu/i/ire,  that  he  "  paid  to  the 
plaintiff  the  several  sums  of  money  mentioned  in 
the  plaintiff's  declaration  ;  on  demurrer,  the  plea 
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was  held  good,  being  as  broad  as  the  declaration  ; 
and  that  there  was  no  necessity  of  stating  that  the 
plaintiff  accepted  the  money  in  satisfaction. 

Citation— 5  Johns.,  288. 


was  an  action  of  assumpsit,  brought  by 
J.  the  plaintiff,  as  indorsee,  against  the  de- 
fendant, as  first  indorser  of  a  promissory  note. 
The  declaration  contained  two  counts,  on  two 
notes ;  the  one  dated  the  3d  of  March,  1808, 
payable  sixty  days  after  date,  without  defal- 
cation or  discount,  at,  &c.,  and  indorsed  the 
4OO*]  same  day  by  the  *payee  to  the  plaint- 
iff. The  other  was  on  a  like  note,  payable  in 
30  days.  The  declaration  was  of  August 
Term,  1808,  and  averred  that  the  notes  having 
become  payable,  &c.,  the  plaintiff  presented 
the  same,  &c..  to  the  defendant,  and  requested 
payment,  &c.,  and  that  the  defendant  did  not 
then,  nor  at  any  time  since,  pay  the  said  sum 
of  money  in  the  said  notes  mentioned,  to  the 
plaintiff,  but  then  and  there  wholly  refused, 
&c.  And  though  often  requested,  &c.,  hath 
not  paid  the  said  sums  of  money  in  the  said 
notes,  &c. 

The  defendant  pleaded,  in  August  Term,  the 
general  issue,  with  notice. 

The  defendant  afterwards  put  in  a  plea  jnm 
darrein  continuance,  in  November  Term,  which 
stated  that  since  the  last  continuance,  and  be- 
fore the  second  Monday  of  November,  to  wit, 
on  the  25th  of  September,1808,at,  &c.,  "he  paid 
to  the  said  Claiborne  Chew  the  said  several 
sums  of  money  mentioned  in  the  declaration 
of  the  said  C.  Chew,  and  this  he  is  ready  to 
verify,"  &c.  To  this  plea  there  was  a  general 
demurrer  and  joinder. 

Mr.  Mulligan,  in  support  of  the  demurrer. 
Payment  cannot  be  pleaded  puts  darrein  con- 
tinuance, without  it  is  also  stated  to  have  been 
accepted  in  satisfaction  ;  more  especially  where 
it  is  on  a  promise  or  contract  bearing  interest. 
The  action  of  assumpsit  is  for  damages,  and 
the  plea  should  go  in  discharge  of  the  dam- 
ages. (1  Ld.  Raym.,  234;  2  Salk.,  622,  623  ; 
4  Mod.,  250.)  The  sum  paid,  in  the  present 
case,  being  less  than  what  the  plaintiff  was 
entitled  to  recover,  it  must  be  shown  that  it  was 
accepted  in  satisfaction. 

A  plea  of  puis  darrein  continuance  confesses 
the  cause  of  action  (1  Salk.,  178  ;  2  Str.,  1105), 
and  it  ought  to  be  in  discharge  of  the  whole. 

In  the  case  of  Johnston  v.  Brannan  (5  Johns. 
Rep.,  268)  the  court  recognize  the  general  rule, 
that  a  plea  of  payment  of  a  less  sum,  after  the 
debt  is  due,  is  not  good,  unless  it  is  stated  to 
have  been  accepted  in  satisfaction.  Where  the 
plaintiff  has  a  vested  right  of  action,  it  cannot 
4O1*]  be  devested  *by  the  act  of  the  defend- 
ant alone.  As  to  precedents,  they  may  be 
found  in  Lilly's  Entries,  121,  128,  393. 

Messrs.  Baldwin  and  Hoffman,  contra.  Where 
the  party  accepts  the  principal  of  his  debt,  he 
cannot,  afterwards,  sue  for  the  interest.  (3 
Johns.  Rep.,  229.)  There  was,  then,  a  com- 
plete discharge  of  the  right  of  action.  The 
plea  states  that  the  defendant  paid  the  several 
sums  mentioned  in  the  plaintiff's  declaration. 
That  the  plaintiff  accepted  the  money  in  satis- 
faction is  a  necessary  inference  from  the  fact 
of  a  payment  of  the  principal.  Interest  is  an 
accessary,  and  follows  the  principal.  Whatever 
would  be  a  good  defense  before  action,  may 
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be  pleaded  puis  darrein  continuance.  (5  Johns. 
Rep.,  386.)  There  are  numerous  precedents 
of  pleas  in  the  form  of  the  present.  (2  Rich. 
K.  B.  Pr.,  227..  228,  229  ;  Att.  K.  B.  Prac.,  21; 
Bohun's  Declarations,  323,  324  ;  Pleader's  As- 
sistant, 449  ;  3  Attorney's  Vade  Mecum,  451  • 
Hearne's  Pleader,  130,  197  ;  English  Pleader, 
110.) 

Mr  Hopkins,  in  reply.  Principal  and  inter- 
est are  not  known  on  the  record.  The  action 
is  for  damages  which  are  and  must  be  uncer- 
tain. In  an  action  of  debt,  the  plaintiff  also 
claims  damages  for  the  detention,  which  are 
unliquidated.  The  defendant  cannot  himself 
liquidate  and  fix  the  damages,  merely  by  pay- 
ment of  the  debt  or  principal  ;  they  must  be 
assessed  by  a  jury,  or  fixed,  by  consent  of 
parties.  Damages  are  accruing  from  the  time 
of  the  breach  of  the  promise,  and  a  tender  of 
the  principal,  afterwards,  is  not  good. 

The  conclusion  in  the  declaration  is  for  a 
larger  sum  in  damages.  The  plea  should, 
therefore,  state  that  the  sum  paid  was  accepted 
in  satisfaction  of  the  damages,  so  as  to  be  a  full 
answer  to  the  declaration. 

Per  Curiam.  This  was  an  action  by  the  in- 
dorsee against  the  indorser  of  two  promissory 
notes,  and  the  declaration  states  that  the  de- 
fendant "  did  not  pay  the  said  sums  of  money 
*in  the  said  notes  mentioned"  ;  and  the  [*4O^ 
breach  also  alleges  the  default  in  the  same 
terms,  that  the  defendant  "had  not  paid  the 
said  sums  of  money  in  the  said  notes  mention- 
ed." The  plea  puis  darrein  continuance  states 
that  the  defendant  "did  pay  to  the  plaintiff 
the  said  several  sums  of  money  mentioned  in 
the  declaration  of  the  plaintiff."  The  plea  is 
as  broad  as  the  declaration,  and  must  be  con- 
strued to  be  commensurate  with  the  demand. 
It  must  be  taken  to  embrace  the  whole  sum 
due  on  each  note,  which  will  of  course  include 
the  interest ;  and  it  was  therefore  not  requisite 
to  aver  in  the  plea  that  the  sum  was  accepted 
in  satisfaction.  That  would  be  turning  a  plea 
of  payment  into  a  plea  of  accord  and  satisfac- 
tion. The  allegation  of  payment  of  the  de- 
mand implies  the  acceptance  of  the  money  by 
the  plaintiff ;  and  if  the  fact  of  payment  had 
been  traversed,  and  it  had  appeared  in  proof 
that  the  interest  legally  due  on  the  notes  had 
not  been  paid,  the  plea  would  have  failed  for 
want  of  proof  ;  and  if  the  fact  was  that  the 
plaintiff  had  thrown  in  the  interest,  then  the 
plea  ought  to  have  stated  that  the  sum  paid 
was  accepted  in  full  satisfaction  and  discharge, 
as  was  done  in  the  case  of  Johnston  v.  Brannan 
(5  Johns.  Rep.,  268).  The  good  sense  and 
meaning  of  the  plea,  as  it  stands,  is,  that  the 
defendant  had  paid  the  amount  of  the  notes, 
and  if  they  were  notes  carrying  interest,  that 
he  paid  thejnterest  also. 

Judgment  for  the  defendant. 


J.   MORRELL,  qui  tarn,   &c.,  v.  FULLER. 

Pleading — Qui  tarn  Action — Act  for  Preventing 
Usury — Material  Averment  Omitted. 

In  an  action  qui  tarn  &c.,  brought  by  a  common 
informer,  under  the  2d  section  of  the  Act  for  Pre- 
venting Usury  (10th  sess.  ch.  13),  the  declaration 
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must  state  that  the  party  aggrieved  neglected  to  sue 
within  one  year,  in  order  to  give  the  plaintiff  a  right 
of  action. 

Citation—  t  Johns.,  193. 


was  an  action  of  debt,  brought  by  the 
_  plaintiff,  as  a  common  informer,  on  the 
second  section  of  the  "Act  for  Preventing 
Usury."  (10th  sess.,  ch.  13.) 
4O3*J  *The  declaration  stated  "For  that 
whereas  the  said  Jeremiah  Fuller,  after  the  8th 
February,  1787,  to  wit,  on  the  6th  of  August, 
1808,  was  indebted  to  one  Thomas  Morrell, 
now  deceased,  in  the  sum  of  $92.28,  whereby 
an  action  had  accrued  to  the  said  Thomas 
Morrell,  by  force  of  and  according  to  the  stat- 
ute in  such  case  made  and  provided,"  &c. 

"  And  the  said  John  Morrell,  who  sues  as 
well,  &c.,  says  that  the  said  defendant,  on  the 
9th  day  of  August,  1809,  at  Albany,  &c.,  was 
indebted  to  the  said  John  Morrell,  and  the  said 
poor,  in  the  said  sum  of  $92.08,  whereby  an 
action  hath  accrued  to  the  said  John  Morrell, 
who  sues,  &c.,  to  demand  and  have  of  the  de- 
fendant, &c.,  the  said  sum  of  $92.08  as  afore- 
said, according  to  the  form  of  the  act  afore- 
said, entitled,  "An  Act  to  Prevent  Usury,"  &c. 

A  verdict  having  been  found  for  the  plaint- 
iff, 

Mr.  Rodman  moved  in  arrest  of  judgment. 
1.  Because  the  plaintiff  was  not  entitled  to  this 
action  without  showing  that  the  party  paying 
the  money  had  neglected  to  bring  his  action 
within  a  year  ;  and  this  being  essential,  should 
have  been  stated  in  the  declaration. 

2.  Because  there  is  no  express  averment  of 
the  payment  of  the  money,  and  that  it  was 
over  and  above  the  legal  rate  of  interest. 

3.  The  plaintiff  sues  for  himself  as  well  as 
the  poor  of  Schenectady  ;   yet  the  venue  and 
cause  of  action  are  laid  in  Albany,  where  it 
has   been  tried,  so  that  the   poor  of  Albany 
would  be  entitled  to  a  moiety  of  the  money. 

Mr.  Foot,  contra. 

Per  Curiam.  The  declaration  does  not  state 
a  cause  of  action,  because  it  has  no  averment 
that  the  party  aggrieved  neglected  to  sue  with- 
in the  time  prescribed  by  the  statute.  For 
aught  that  appears,  Thomas  Morrell  may  have 
4O4*]  *sued  for  the  debt  in  question,  and 
without  an  omission  on  his  part  to  sue,  the 
plaintiff  has  no  right  of  action.  This  case  is 
within  the  reason  and  embraced  by  the  prin- 
ciple of  Cole  v.  Smith  (4  Johns.,  Ken.,  193). 
Though  the  expressions  are  somewhat  different 
in  that  part  of  the  two  statutes  relative  to  gam- 
ing and  to  usury,  which  gives  an  action  to  the 
common  informer,  yet  there  is  the  same 
reason  and  justice  in  both  cases,  that  the  dec- 
laration should  state  the  facts  which  are  essen- 
tial to  constitute  a  right  of  action.  The  record 
which  the  court  referred  to  in  Cole  v.  Smith 
Htated  the  neglect  of  the  injured  party  to  pros- 
ecute, and  this  is  a  material  averment,  when 
the  common  informer  prosecutes  under  either 
statute.  Judgment  must,  therefore,  be  ar- 
rested. 

Judgment  arrested. 

Cited  in—  8.  C.,  8  Johns.,  230  ;  17  Johns.,  456. 
Jo  II  X  s.  HEP..  7. 


DE  DIEMAR  ET  ux.  v.  VAN  WAGENEN. 

Action  of  Covenant —  Will — Administrator  with 
Will  Annexed— Rights  and  Liabilities  of  Ad- 
ministrator. 

A  having  made  his  will,  died  in  New  York,  leaving 
B  and  C  his  surviving  children  and  residuary  lega- 
tees. B  took  out  administration,  with  the  will  an- 
nexed, and  died  leaving  goods,  &c.,  of  A  unadmin- 
istered,  and  particularly  a  large  debt  due  from  D  to 
the  estate  of  A  in  England,  ft  was  covenanted  and 
agreed  between  E,  administrator  of  B  and  C,  who 
resided  in  England,  that  E  should  release  to  C  all 
right  to  the  goods  of  A  in  England,  and  empower  C 
to  take  out  administration  in  England  on  the  goods, 
•fee.,  of  A,  and  to  indemnify  C  from  all  legacies,  ac- 
tions, &c.,  in  consequence  of  taking  out  such  admin- 
istration in  England,  and  C  covenanted  to  account 
to  A  for  all  moneys  she  should  receive  of  D,  and  E 
covenanted  that  in  case  C  could  not  obtain  adminis- 
tration in  England,  or  in  case  after  obtaining  such 
administration,  D  should  refuse  to  account  for  all 
moneys  due  from  him  to  the  estate  of  A,  and  pay 
the  same  within  one  month  after  notice  and  request 
to  him  from  C,  that  E,  as  administrator  of  B,  w'ould 
pay  and  satisfy  to  C  all  her  full  share  of  the  real  and 
personal  estate  of  A,  her  father,  &c.  C  obtained 
administration  in  England  of  the  goods,  &c.,  of  A, 
and  demanded  payment  of  the  debt  due  from  D, 
who  being  before  and  at  that  time  insolvent,  and 
unable  to  pay,  offered  to  pay  C  the  amount  of  the 
principal  of  the  debt  due  to  the  estate  of  A,  exclu- 
sive of  the  interest  which  had  accrued,  if  C  would 
acquit  and  discharge  him  from  all  further  demands 
but  otherwise  he  would  not  pay ;  and  C,  as  most  ad- 
vantageous to  the  estate  of  A,  accepted  the  offer, 
and  received  the  principal  of  the  debt  from  D,  with- 
out the  interest,  and  thereupon  released  and  dis- 
charged him.  In  an  action  of  covenant  brought  by 
C  against  E  on  the  agreement  to  recover  her  share 
of  the  estate  of  A,  it  was  held  that  the  release  by  C 
of  the  debt  due  of  D  to  the  estate  of  A  was  a  good 
defense ;  that  C  by  the  agreement  was  to  take  out 
administration  in  England  solelv  for  the  purpose 
of  C9llecting  the  debt  due  from  D.  and  had  no  dis- 
cretion to  compound  for  the  same  or  release  any 
part  of  it :  and  by  so  compounding  and  releasing  I), 
C  had  taken  the  debt  upon  herself,  and  had  failed 
to  perform  the  condition  precedent  to  her  right  of 
action  against  E,  the  administrator  of  B,  under  the 
agreement. 

TMIIS  was  an  action  of  covenant.  The  dec- 
J.  laration  set  forth  a  certain  indenture  made 
the  6th  of  March,  1800,  between  Ann  Griffiths, 
Gerrit  H.  Van  Wagenen,  *the  defend-  [*4O*> 
ant,  and  Thomas  Hook,  of  the  city  of  New 
York,  of  the  one  part,  and  Frederick  De  Die- 
mar  and  Cornelia,  his  wife,  of  the  city  of  Lon- 
don, of  the  other  part  ;  which  recited  that  Ann 
Griffiths  was  the  widow  of  Joseph  Griffiths, 
deceased,  of  the  city  of  New  York,  who  was  one- 
of  the  children  and  residuary  legatees  and  sole 
administrator  with  the  will  annexed,  and  John 
Griffiths,  his  father,  late  of  the  same  city,  de- 
ceased :  that  John  Griffiths,  by  his  last  will, 
dated  the  KHh  of  March,  1764,  bequeathed  to 
his  wife  the  rents  and  profits  of  his  estates, 
both  real  and  personal  during  her  life,  and 
after  her  death  devised  his  real  and  personal 
estate  to  his  children,  anil  the  survivors  and 
survivor  of  them,  in  equal  portions.  The  tes- 
tator died  in  November.  1784,  leaving  four 
children,  two  of  which  soon  after  died,  and  the 
widow  died  in  SeptemU'r,  1789.  leaving  Joseph 
and  Cornelia  the  survivors.  All  the  executors 
named  in  the  will  died  without  proving  the 
will  ;  and  administration,  with  the  will  an- 
nexed, was  grunted  at  New  York  in  Novem- 
ber, 1789,  to  Joseph  Griffiths,  who  died  intestate 
the  13lh  of  DecemlxT,  1790,  leaving  goods,  chat- 
tels und  credit*,  of  John  Griffiths  at  llietimrof 
his  death.  unadtninLstered,  and  particularly  it 
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large  sum  of  money  in  the  hands  of  Thomas 
Pomeroy,  of  the  city  of  London,  merchant. 

Letters  of  administration  on  the  estate  of 
Joseph  Griffiths,  deceased,  were  granted  at 
New  York  to  Ann  Griffiths, GerritVan  Wagenen 
and  Thomas  Hook  ;  and  Cornelia,  one  of  the 
plaintiffs,  remained  the  only  surviving  child 
of  John  Griffiths. 

There  being  no  personal  representative  of 
John  Griffiths  who  could  collect  and  receive 
the  moneys  due  to  his  estate  from  Thomas 
Pomeroy,  the  administrators  of  Joseph  Grif- 
fiths came  to  an  agreement  with  the  plaintiffs 
to  enable  Cornelia  De  Diemar  to  take  out  let- 
ters of  administration,  with  the  will  annexed, 
in  England,  of  the  goods  and  chattels  of  John 
Griffiths,  her  father,  not  yet  administered,  and 
to  indemnify  her,  &c.  The  indenture  then 
4O6*J  *witnessed  that  Ann  Griffiths,  G.  H. 
Van  Wagenen  and  Thomas  Hook  released  to 
Cornelia  De  Diemar  all  the  right,  &c.,  what- 
soever of  them,  or  either  of  them,  to  the  unad- 
ministered  estate  and  effects  of  John  Griffiths, 
deceased,  in  Great  Britain,  and  they  author- 
ized and  empowered,  as  far  as  in  them  lay,  the 
said  Cornelia  to  take  out  of  the  Prerogative 
•Court  of  Canterbury,  or  some  other  proper 
court  in  Great  Britain,  letters  of  administra- 
tion, with  the  will  annexed,  of  all  the  goods, 
chattels  and  credits  of  John  Griffiths,  then  un- 
administered,  in  such  manner  as  the  said  Cor- 
nelia should  deem  proper  and  be  advised  ;  and 
they  further  covenanted  to  indemnify  the 
plaintiffs  from  the  payment  of  all  debts  and 
legacies  due  from  the  estate  of  John  Griffiths, 
and  all  actions,  &c. ,  by  reason  of  the  said  Cor- 
nelia's taking  out  such  letters  of  administra- 
tion, &c.  And  the  plaintiffs  covenanted  that- 
whatever  moneys  should  be  obtained  by  them, 
or  either  of  them,  from  the  said  Thomas  Pom- 
eroy, due  to  the  estate  of  John  Griffiths  (de- 
ducting all  costs  and  expenses,  &c.),  should 
be  allowed  in  account  with  the  said  Ann  Grif- 
fiths, Gerrit  Van  Wagenen  and  Thomas  Hook, 
touching  the  part  and  share  of  the  said  Cor- 
nelia in  the  rent  and  personal  estate  of  John 
Griffiths. 

And  the  said  Ann  Griffiths,  G.  H.Van  Wag- 
enen and  T.  Hook,  further  covenanted  and 
agreed,  that  in  case  the  said  Cornelia  could  not 
take  out  letters  of  administration  in  England, 
on  the  goods  of  the  said  John  Griffiths,  or  in 
case  she  should  obtain  such  administration, 
and  the  said  Thomas  Pomeroy,  his  execu- 
tors, &c.,  should  neglect,  or  refuse  to  ac- 
count for  all  moneys  justly  due  from  him  to 
the  estate  of  the  said  John  Griffiths,  and  to  pay 
the  same  over  to  the  plaintiffs  in  the  space  of 
one  month  next  after  request  by  them  thereof 
made,  then  and  in  such  case,  the  said  admin- 
istrators of  Joseph  Griffiths  covenanted  to  sat- 
isfy and  pay  to  the  said  Cornelia  all  her  full 
part  and  share  of  the  real  and  personal 
4-O7*]  *estate  of  her  father,  the  said  John 
Griffiths,  and  of  the  rents,  issues,  interest  and 
profits  thereof,  &c. 

The  plaintiffs  then  averred  that  the  share  of 
Cornelia  in  the  estate  of  her  father,  amounted 
to  a  large  sum,  to  wit,  $25,000  ;  that  she  did 
take  out  letters  of  administration  in  England, 
&c.,  and  gave  notice  thereof  to  the  said  Thomas 
Pomeroy,  and  requested  him  to  pay  to  the 
plaintiffs  the  moneys  justly  due  from  him  to 
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the  estate  of  John  Griffiths,  amounting  to  a 
large  sum,  to  wit,  $10,000 ;  and  though  the 
said  Pomeroy  paid  to  the  plaintiffs  part  of  the 
debt,  to  wit,  $2,000,  yet  he  did  not  and  would 
not  account  for  the  residue,  nor  pay  the  same 
to  the  plaintiffs  within  the  space  of  one  month 
next  after  such  request  made  to  him,  nor  at  any 
other  time,  and  the  same  still  remains  due  and 
unpaid  ;  that  the  costs  and  expenses  of  obtain- 
ing administration  amounted  to  $1,000,  and 
that,  after  deducting  the  said  sum  for  costs 
and  charges,  the  plaintiffs  are  ready  and  will- 
ing to  allow  the  residue  of  the  moneys  so  re- 
ceived of  the  said  Thomas  Pomeroy,  to  wit, 
$1,000  in  account  with  the  said  administrators 
of  Joseph  Griffiths,  touching  the  share  of  the 
said  Cornelia  in  the  estate  of  her  father,  the 
said  John  Griffiths,  &c.,  of  all  which  notice 
was  given  to  the  said  administrators,  in  the 
lifetime  of  Ann  Griffiths  and  Thomas  Griffiths, 
who  have  since  died,  leaving  the  defendant 
the  only  surviving  administrator  of  the  said 
Joseph  Griffiths,  and  the  plaintiffs  did  request 
the  said  administrators,  in  the  lifetime  of  the 
said  Ann  and  Thomas,  and  the  defendant, 
since  their  death,  to  pay  to  the  said  Cornelia 
her  share  of  her  father's  estate,  &c.  And  al- 
though the  plaintiffs  have  performed  all  things, 
&c.,  yet  the  said  administrators,  in  the  life- 
time of  the  said  Ann  and  Thomas,  and  the  de- 
fendant, since  their  death,  did  not,  when  so 
requested,  &c.,  pay,  and  hath  ever  since  re- 
fused to  pay  to  the  said  Cornelia  her  share  of 
her  father's  estate,  &c. 

The  defendant  pleaded  three  pleas  :  1. 
That  Cornelia  *De  Diemar  did  not  ob-[*4O8 
tain  letters  of  administration  in  due  form  of 
law  in  Great  Britain,  of  the  goods,  &c,,  of 
John  Griffiths,  &c.,  on  which  issue  wasjoined. 
2.  That  she  did  not  give  notice  to  Thomas 
Pomeroy  and  request  him  to  pay,  &c.,  on 
which  issue  was  joined.  3.  That  on  the  llth 
July,  1800,  Thomas  Pomeroy  accoutred  for 
and  paid  to  the  plaintiffs  a  large  sum  of  money, 
to  wit,  $5,602.19,  as  being  the  amount  then  just- 
ly due  from  him  to  the  estate  of  John  Griffiths, 
and  that  the  plaintiffs  accepted  the  same  as  the 
amount  then  justly  due  to  the  said  estate,  and 
discharged  and  acquitted  the  said  Thomas 
Pomeroy  from  any  further  accounting  with 
them,  and  did  not  then,  or  at  any  other  time, 
require  the  said  T.  P.  to  account  for  or  pay 
any  further  sum,  when,  in  fact.'a  much  larger 
sum.  to  wit,  $10,000  was  then  due  from  the 
said  T.  P.,  and  ought  to  have  been  accounted 
for  to  the  plaintiffs. 

The  plaintiffs  replied  to  the  third  plea  pro- 
testing that  the  said  T.  P  never  accounted  for 
or  paid  to  the  plaintiffs  the  sum  of  $5,602.19, 
•fee.,  that  on  the  14th  of  September,  1786,  the 
said  Thomas  Pomeroy  became  wholly  insolv- 
ent, and  unable  to  pay  his  just  debts  ;  and 
that  at  the  time  of  making  the  said  indenture, 
&c.,  and  ever  since,  he  hath  been  wholly  in- 
solvent and  unable  to  pay  his  just  debts,  and 
it  was  then  and  hath  ever  since  been,  impossi- 
ble for  the  plaintiffs  to  recover  and  receive  of 
the  said  T.  P.  the  full  amount  of  all  the 
moneys  which  were  justly  due  from  him  to  the 
estate  of  John  Griffiths  ;  but  the  said  Thomas 
was  willing,  and  on  the  llth  of  July,  1800, 
offered  to  pay  the  plaintiffs  such  sum  as,  with 
other  payments  before  made  on  account  of 
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moneys  due  from  him  to  the  estate  of  the  said  |  arrears  of  rent,  on  his  giving  up  the  posses- 


John  Griffiths  would  make  up  the  full  amount 
of  all  the  principal  sum*  exclusive  of  the  in- 
terest thereon  accrued,  so  due  from  him  to  the 
said  estate,  on  condition  that  the  plaintiffs 
would  acquit  and  discharge  him  from  any 
further  accounting  with  them  ;  and  that 
4O9*]  *without  such  discharge  he  would  not 
pay  ;  and  the  plaintiffs  could  not  have  recov- 
ered from  him  any  part  of  the  moneys  due  to 
the  said  estate  ;  whereupon  it  became  and  was 
beneficial  to  the  estate  of  the  said  John  Grif- 


sion,  was  not  responsible.  It  is  just  and 
reasonable  that  a  beneficial  compromise,  made 
by  an  executor  or  administrator,  should  be 
allowed.  It  is  fit  and  convenient  that  they 
should  have  this  power,  being  answerable  for 
its  exercise  in  a  manner  beneficial  to  the  estate. 
It  is  true  there  are  old  cases  to  the  contrary  ; 
and  it  was  once  held  that  an  executor  or  ad- 
ministrator could  not  release  the  penalty  of  a 
bond  on  payment  of  the  condition,  without  a 
devastacit ;  but  the  modern  doctrine  is  more 


fiths  and  to  the  defendant,  to  accept  the  offer  i  rational.  In  Norden  \.  Lent  (2  Lev.,  189)  the 
so  made  by  the  said  T.  P.,  and  receive  the  |  court  strongly  inclined  to  the  opinion  that  the 
sura  of  money  tendered,  and  to  discharge  him  \  compounding  of  an  action  of  trover  by  an  ad- 


from  any  further  accounting;  and  thereupon 
the  plaintiffs,  after  taking  out  letters  of  admin- 
istration, &c.,  received  of  the  said  T.  P.  the 
sum  of  $2,084.22,  being  the  full  amount  of  all 
the  principal,  exclusive  of  interest,  then  due 
from  the  said  T.  P.  to  the  said  estate,  and  did 
thereupon  acquit  and  discharge  the  said  T.  P. 
from  further  accounting  with  them,  &c.  With- 
out this,  that  the  plaintiffs  ever  accepted  the 
said  sum  of  $5,602.19  metioned  in  the  third 
plea,  or  any  other  sum,  as  the  amount  justly 
due  from  the  said  T.  P.  to  the  said  estate. 

To  this  replication  there  was  a  general  de- 
murrer and  joinder. 

.\fr.  Robinson,  in  support  of  the  demurrer. 
The  replication  expressly  avers  that  Pomeroy 
was  acquitted  and  discharged  ;  and  it  must  be 
inferred  that  this  was  a  legal  and  effectual 
discharge,  or  a  release  under  seal,  so  as  to  bar 
all  future  claim.  The  debt  must  be  ex- 
tinguished by  such  release,  which  must  be 
binding  and  conclusive,  as  Mrs.  De  Diemar 
was  the  residuary  legatee,  and  administratrix 
with  the  will  annexed.  An  administrator  can- 
not release  a  debt  without  a  derastavit  (Bac. 
Abr.  Ex.  &  Adm.  L.,  Cro.  Eliz.,  43;  1  Vernon, 
474),  and  he  makes  himself  liable  for  the  whole 
debt.  Is  there  anything  in  this  case  to  take  it 
out  of  this  general  and  well  settled  rule  of  law? 


ministrator  was  not  a  devastavit. 

Mr.  Harison,  in  reply.  The  case  of  Blue  v. 
Marshall  was  in  a  court  of  chancery,  where 
matters  are  decided  *on  equitable  prin-  [*4 1 1 
ciples.  But  we  are  in  a  court  of  law,  where 
equitable  circumstances  are  not  taken  into 
consideration.  Whether  the  debtor  was  in- 
solvent, or  not,  or  whether  the  compromise 
was  beneficial  to  the  estate,  or  not,  cannot  be 
objects  of  inquiry  in  a  court  of  law.  It  is 
enough  that  the  plaintiffs  have  released  the 
debt,  so  as  to  prevent  the  possibility  of  any 
future  claim  on  the  debtor.  The  rule  of  law 
is  clear  and  settled,  that  if  an  executor  or  ad- 
ministrator submit  a  debt  of  £20  to  arbitration, 
and  the  arbitrators  award  only  £10,  it  is  a  de- 
vastavit,  and  the  executor  or  administrator  is 
liable  for  the  whole. 

In  Norden  v.  Lecit  (2  Lev.,  189,  190;  1  T. 
Jones,  88)  the  payment  was  affirmed  in  the 
House  of  Lords,  and  the  administrator  held 
liable  for  a  decastavit.  It  is  said  that  this  is  the 
doctrine  of  the  old  cases,  yet  no  modern  de- 
terminations in  courts  of  law  have  been  shown 
to  the  contrary.  Indeed,  the  law  is  to  well 
settled  to  admit  a  doubt. 

Per  Curiam.  The  release  of  Pomeroy's  debt 
by  the  plaintiff  Cornelia  as  administratrix,  is 


The  object  of  the  agreement  was  to  save  the  j  a  good  defense  in  this  action.     It  appears  by 

ad- 


plaintiffs  from  costs,  and  to  secure  them,  in 
case  they  should  fail  in  recovering  the  debt, 
after  a  boiia  fide  attempt  for  that  purpose,  in 
England.  There  is  nothing  in  the  agreement 
41O*J  which  authorizes  *the  plaintiffs  to  do 
anything  more  than  could  be  legally  done  by 
an  ordinary  administrator.  As  the  law  im- 
poses a  strict  line  of  duty,  the  instrument  is  to 
be  construed  strictly,  in  regard  to  the  conduct 
of  the  plaintiffs  ;  and  unless  they  can  clearly 
show  a  power  to  compromise  the  debt,  they 
must  be  made  answerable  for  the  amount. 
They  must  be  judged  according  to  the  law  of 
England.  The  insolvent  law  of  this  State 
<24th  sess.,  ch.  181,  sec.  10;  2  R.  8.,  16.  sec.  3) 
specially  authorizes  executors  and  administra- 
tor.-* to  become  petitioning  creditors  of  an  in- 
solvent. 

Afr.  llopkin*,  contra.  This  is  not  like  the 
case  of  an  action  against  an  administrator  for 
a  de&iitanit;  but  I  will  consider  it  in  that  point 
of  view.  Though,  generally  speaking,  an  ex- 
ecutor or  administrator  cannot  release  or  com 
pound  a  debt ;  yet  if  it  is  done  for  the  benefit 
of  the  estate,  he  is  not  made  liable.  In  nine.  v. 
Mnr»hfiU  ('4  P.  Wms.,  8S1)  Lord  Chancellor 
Talbot  held  that  an  administrator  who  had  n 


the  covenant  that  she  took  out  letters  of 
ministration  in  England,  by  agreement  with 
the  other  parties  to  the  covenant,  for  the  ex- 
press and  sole  purpose  of  collecting  Pomeroy's 
debt ;  and  in  consideration  of  her  doing  this, 
she  received  a  release  and  indemnity  from  the 
other  parties.  They  were  only  to  pay  her  the 
distributive  share  of  her  father's  estate,  in  case 
Pomeroy  should  neglect  or  refuse  to  account 
and  pay  his  debt.  By  releasing  that  debt,  she 
has  disabled  herself  from  a  remedy  at  law 
under  the  covenant,  The  breach  contemplated 
by  the  parties  lias  not  occurred.  The  old  and 
strict  rule  of  law  is,  that  an  administrator  can- 
not release  a  debt  without  being  responsible 
for  it  ;  and  though  this  rule  has  been  relaxed 
in  equity,  as  between  the  administrator  or  ex- 
ecutor and  the  legatee*,  or  next  of  kin  (and 
perhaps,  the  same  relaxation  ought  to  take 
place  at  law,  if  a  court  of  *law  should  [*4  1 12 
take  cognizance  of  claims  between  such  par- 
ties), yet  here  the  plaintiff  has  not  fulfilled  the 
condition  precedent  to  a  right  of  action  upon 
this  covenant.  If  the  whole  scope  and  intent 
of  the  agreement  IM?  compared  and  taken  to- 
gether, its  meaning  appears  evidently  to  be, 
that  the  plaintiff  Cornelia  was  to  invent  herself 


leased  a  tenant,  who  was  insolvent,  from  the  |  with  the  power  of  an   administratrix,    for  a 
JOHNS.  REP.,  7.  N.  Y.  R.,  4.  24  3(»» 


412 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


1811 


specific  purpose,  which  was  not  that  she  should 
exercise  her  discretion  in  collecting,  com- 
pounding or  releasing  the  debt  of  Pomeroy. 
It  was  merely  that  she  should  be  vested  with 
legal  authority  to  demand  and  receive  the  debt. 
The  administrators  here  never  meant  that  she 
should  assume  or  exercise  any  other  or  further 
power.  To  entitle  herself  to  a  remedy  at  law 
under  this  covenant,  she  was  bound  to  execute 
this  trust  upon  strict  legal  principles.  By 
compounding  the  debt,  she  has  taken  it  to  her- 
self, and  judgment  must  be  rendered  for  the 
defendant. 

Judgment  for  the  defendant. 
Cited  in-6  W.  Dig.,  477. 


JUMEL  AND  DESOBRY 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance — Vessel  captured — Cargo  re- 
stored— Appeal  —  Compromise  —  Rights  Fixed 
by  Act  of  Abandonment — Liability  of  Insurers 
—  General  Average. 

A  vessel  was  insured  from  New  York  to  Bordeaux, 
and  at  and  from  Bordeaux  te  New  York.  The  vessel, 
on  her  return  voyage,  was  captured  the  24th  of  Jan- 
uary, 1808,  and  carried  into  England,  and  on  the  1st 
of  June,  1808,  the  insured  abandoned.  The  cor- 
respondents of  the  insured,  at  the  request  of  the 
master,  put  in  a  claim  for  the  asssured,  as  owners 
of  the  vessel  and  cargo ;  and  the  vessel,  on  the  2!)th 
of  March,  1808,  was  condemned,  and  the  cargo  re- 
stored. They  entered  an  appeal  from  the  sentence 
as  to  the  vessel,  and  the  captors  appealed  from  the 
sentence  as  to  the  cargo.  By  compromise,  both  ap- 
peals were  withdrawn,  and  the  master,  on  the  3d 
of  June,  1808,  purchased  the  vessel  of  the  captors 
for  £1,300,  with  all  her  original  papers,  and  sailed 
for  New  York,  where  he  arrived  in  safety,  and  de- 
livered the  cargo.  To  raise  money  to  pay  for  the 
vessel,  and  to  defray  the  expenses  ai-ising  from  the 
capture,  the  master  gave  a  bottomry  bond  to  the 
correspondents  of  the  insured,  in  London. 

It  was  held  that  the  insured  were  entitled  to  aban- 
don for  a  total  loss,  and  their  rights  having  be- 
come fixed  by  the  act  of  abandonment,  on  the  1st  of 
June,  1808,  they  were  not  bound  by  the  subsequent 
acts  of  the  master,  but  were  entitled  to  recover  for 
a  total  loss,  and  also  for  all  the  expenses  incurred 
in  endeavoring  to  recover  the  property,  prior  to  the 
composition  between  the  master  and  captors, 
which  expenses  were  to  be  apportioned  as  general 
average,  and  borne  by  the  vessel,  freight  and  cargo; 
but  the  insured  on  the  vessel  could  only  recover 
the  proportion  chargeable  to  the  vessel. 

The  rule  that  the  insured  may  recover,  in  the  first 
instance,  of  the  insurers  on  the  vessel,  the  whole 
general  average,  does  not  apply  to  the  case  where 
the  ship,  freight  and  csfrgo  belong  to  the  same  per- 
son, and  the  freight  and  cargo  are  not  insured. 

The  insurers  having  refused  to  accept  the  ship 
and  alBrm  the  purchase  made  by  the  master,  they 
were  held  not  to  be  answerable  for  the  marine  in- 
terest secured  to  be  paid  by  the  bottomry  bond,  nor 
for  any  charges  or  loss  consequent  to  the  purchase; 
but  only  for  a  total  loss  and  expenses  of  laboring 
for  the  recovery  of  the  vessel,  &c.,  prior  to  the 
composition  with  the  captors. 

Citations-2  Cai.,  286;  1  Cai.,  292;  2  Cai.,  280;  Id., 
301;  3  T.  K.  477 ;  1  Cai.,  215 ;  3  Johns.,  352 ;  Emerigon, 
Tom.,  1,  470. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  the  10th  October,  1807,  on  the  brig 
413*]  Stephen,  Barker,  *master,  on  a  voyage 
from  New  York  to  Bordeaux,  and  at  and  from 
Bordeaux  back  to  New  York  ;  warranted  Am- 
erican property,  proof  whereof,  if  required, 
to  be  made  here  only ;  and  warranted  by  the 


assured  not  to  abandon,  in  case  of  capture  or 
detention,  until  six  mouths  after  advice  there- 
of received  at  the  office  of  the  defendants,  un- 
less previously  condemned. 

A  verdict  was  taken,  by  consent,  at  the  New 
York  sittings,  the  14th  April,  1810,  subject  to- 
the  opinion  of  the  court  on  the  following  case: 
The  vessel  sailed  from  Bordeaux,  on  her  return 
voyage,  with  a  cargo  of  brandy  and  dry  goods, 
on  the  24th  December,  1807,  but  was  detained 
in  the  river  by  an  embargo,  until  the  24th  Jan- 
uary, 1808.  On  the  same  day  she  was  capt- 
ured by  a  British  privateer  and  carried  into 
Plymouth,  and  both  vessel  and  cargo  were 
libeled  in  the  Admiralty  Court.  A  claim  was 
interposed  in  behalf  of  the  plaintiffs,  who  were 
owners  of  the  vessel  and  cargo,  by  Messrs. 
Batard,  Sampson  &  Sharp,  the  correspondents 
of  the  plantiffs,  to  whom  the  master  addressed! 
himself,  and  at  his  request.  On  the  29th 
March,  1808,  the  vessel  was  condemned,  and 
the  cargo  restored.  The  claimants  appealed 
from  the  sentence  condemning  the  vessel,  and 
the  captors  appealed  from  the  sentence  restor- 
ing the  cargo.  An  abandonment  was  made  by 
the  plaintiffs  on  the  1st  June,  1808,  which  was 
renewed  on  the  23d  of  August,  1808.  An  ar- 
rangement was  made  between  the  captors  and 
the  master,  by  which  it  was  agreed  that  the 
master  should  relinquish  the  appeal  entered  as 
to  the  vessel,  and  the  captors  should  relinquish 
the  appeal  as  to  the  cargo  ;  and  both  appeals 
were  accordingly  withdrawn  on  the  21st  of 
April,  1808,  and  an  entry  made  in  the  minutes 
of  the  admiralty  to  that  effect,  and  a  writ  of 
unlivery  or  restitution  of  the  cargo  was  sued 
out.  This  arrangement  was  made  by  the  ad- 
vice of  counsel,  who  gave  a  decided  opinion 
that  the  sentence  of  condemnation  would  be 
affirmed,  and  probably  with  costs. 

*With  the  approbation  of  Batard,  [*414 
Sampson  &  Sharp,  the  master  afterwards  pur- 
chased the  vessel  of  the  captors.  They  de- 
manded £1,500,  but  they  finally  agreed  to  take 
£1,300  and  deliver  the  vessel,  with  all  her 
original  papers,  as  she  was  before  capture. 
The  purchase  was  concluded  on  the  3d  of 
June,  1808,  and  a  bill  of  sale  executed  ;  and  on 
the  14th  June,  1808,  the  king's  license  was  ob- 
tained, ratifying  the  purchase,  and  permitting 
the  vessel  to  sail  with  her  original  papers.  To 
pay  the  purchase  money,  and  defray  the  other 
expenses  arising  from  the  capture,  the  captain 
took  up  money  on  bottomry  interest,  and  ex- 
ecuted a  bottomry  bond  to  Batard,  Sampon  & 
Sharp,  who  advanced  the  money  ;  the  bond 
amounting  to  $13,634.84,  was  paid  by  the 
plaintiffs,  after  the  arrival  of  the  vessel  at  New 
York.  Batard,  Sampson  &  Sharp  wrote  to  the 
plaintiffs,  on  the  1st  of  June,  1808,  informing 
them  what  had  been  done  ;  and  that  it  was 
necessary  for  the  master  to  take  up  money  on 
bottomry,  to  pay  the  purchase  money  of  the 
vessel  and  the  other  expenses,  and  inclosing 
their  account  of  the  sums  advanced  by  them, 
for  which  they  had  taken  the  bond.  In  their 
letter,  Batard,  Sampson  &  Sharp  mention  that 
the  price  paid  for  the  vessel  was,  perhaps, 
higher  than  she  would  have  sold  for  at  public 
sale  ;  but  it  was  thought  that  it  would  be  more 
agreeable  to  the  plaintiffs  to  avoid  the  incon- 
venience and  expense  of  landing  the  cargo, 
and  sending  it  by  another  vessel.  The  vessel 

JOHNS.  REP.,  7. 


1811 


JUMEL  v.  MARINE  INS.  Co. 


41 


arrived  in  safety  at  New  York,  and  delivered 
her  cargo.  The  plaintiffs  afterwards,  on  the 
23d  of  August,  1808,  addressed  a  letter  to  the 
defendants,  informing  them  of  the  arrival  of 
the  vessel,  and  the  delivery  of  the  cargo,  and 
repeating  their  abandonment.  They  also  stated 
that  the  captain  had  been  obliged  to  give  a 
bottomry  bond,  and  if  the  defendants  meant 
to  consider  the  purchase  as  made  for  their 
benefit,  they  must  pay  the  bond,  after  deducting 
the  freight,  or  if  they  disavowed  the  purchase, 
4 15]  *the  master,  paying  the  bond,  *would 
be  at  liberty  to  dispose  of  her  ;  that  if  the  de- 
fendants returned  no  answer,  the  plaintiffs 
would  be  obliged  to  sell  the  vessel  at  auction, 
and  after  paying  the  bond  and  charges,  to  hold 
the  surplus  for  the  benefit  of  whom  it  might 
concern.  To  this  letter  the  defendants,  on  the 
29th  August,  1808,  answered  that  they  were 
not  able  to  say  whether  they  did  or  did  not 
accept  the  abandonment,  but  they  propose  to 
pay  the  bond,  deducting  the  freight,  and  that 
the  vessel  remain  or  be  sold  for  the  benefit  of 
whom  it  may  concern.  The  plaintiffs  in  their 
reply,  dated  the  13th  September,  1808,  say 
they  "accede  to  the  proposals,"  and  are  ready 
to  receive  the  amount  of  the  bond,  deducting 
the  freight,  leaving  a  balance  of  $11,412.43, 
and  inclose  the  bond,  on  the  payment  of  which 
they  would  delay  the  sale  of  the  vessel,  and 
take  all  possible  care  of  her  for  the  benefit  of 
whom  it  might  concern. 

The  defendants,  afterwards,  refused  to  pay 
the  bond,  and  the  vessel  was  sold,  and  the 
proceeds  applied  to  the  discharge  of  the  bond. 

A  verdict  was  taken  for  a  nominal  sum,  and 
it  was  agreed  that  the  amount  for  which  a 
judgment  was  to  be  entered  should  be  liquidat- 
ed by  two  persons  named,  on  such  principles 
as  the  court  should  direct. 

Mr.  Hoffman,  for  the  plaintiffs.  In  conse- 
quence of  the  capture  and  condemnation,  the 
plaintiffs  had  a  right  to  abandon  for  a  total 
loss.  An  abandonment  having  been  duly 
made,  the  master  became  the  agent  of  the  de- 
fendants ;  and  his  acts  cannot  affect  the 
plaintiffs,  who  have  never  adopted  them. 
Though  the  master  may,  by  his  acts,  turn  a 
partial  into  a  total  loss,  he  cannot,  without 
the  assent  of  the  assured,  convert  a  total  into 
a  partial  loss.  So  far  from  adopting  the  acts 
of  the  master  in  this  case,  the  plaintiffs  always 
communicated  them  to  the  defendants,  at  the 
same  time  insisting  upon  and  confirming  their 
abandonment,  made  on  the  1st  of  June,  1808. 
41O*1  *But  admitting  that  the  master  was 
the  agent  of  all  parties,  he  was  not  bound  to 
prosecute  the  appeal  ;  and  having  acted  bona 
fide,  and  by  advice  of  counsel,  his  conduct 
cannot  deprive  the  plaintiffs  of  their  right  to 
recover  for  a  total  loss.  In  ChmM  v.  Brooks 
(1  Johns.  Rep.,  364),  which  was  an  action 
against  the  master,  for  his  negligence  and 
misconduct  in  not  protecting  the  property  i 
captured,  it  was  held  to  be  altogether  a  ques- 
tion of  good  faith.  The  acts  of  a  mutual 
agent  do  not  prejudice  the  rights  of  either  \ 
party  under  the  contract,  though  they  may  \ 
affect  the  interest  of  one,  and  not  of  the  other. 
Neither  party  guaranties  the  acts  of  a  mutual 
agent.  Even  if  the  appeal  had  been  volun- 
tarily withdrawn  by  him,  still  the  rights  of 
the  plaintiffs,  under  the  contract,  remain  the 
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same.  (2  Games'  Cases  in  Error,  47,  62,  Ludlow 
v.  Simond.)  If  the  master,  before  a  con- 
demnation, obtains  the  restoration,  or  there  is 
a  recapture,  it  will  take  away  the  right  of 
abandonment.  But  if  the  master  should  neg- 
lect to  obtain  a  restoration,  or  to  interpose  ~a 
claim,  when  he  ought  so  to  have  done,  his 
negligence  or  misconduct  does  not  affect 
the  right  of  the  insured  under  the  contract. 
The  master,  in  this  case,  was  not  able  to  ob- 
tain a  restoration  until  after  an  abandonment, 
had  been  made. 

It  may,  perhaps,  be  said,  that  the  agreement 
made  by  the  master  was  for  the  benefit  of  the 
cargo.  If  so,  it  may  possibly  furnish  a  claim 
on  the  underwriters  on  the  cargo  ;  but  it  can- 
not affect  the  plaintiffs'  right  of  recovery  on 
the  present  policy.  Though  the  cargo  was 
incidentally  benefited,  yet  the  arrangement 
was  also  advantageous  to  the  insurers  on  the 
ship ;  for  she  was  purchased  for  a  sum  less 
than  she  was  afterwards  sold  for  here  ;  and 
she  also  earned  freight.  If  no  such  arrange- 
ment had  been  made,  the  defendants  would 
have  been  liable  for  the  whole  amount  in- 
sured. 

The  abandonment  was  made  on  the  1st  of 
June,  and  the  purchase  was  made  the  3d  of 
June,  and  was  not  ratified  by  the  king  in 
council  until  the  14th  of  June,  *when  [*417 
the  permission  was  given  to  the  ship  to  sail 
with  her  original  papers ;  and  the  purchase 
would  have  been  of  no  avail  without  such 
license.  If  an  American  vessel  loses  her 
papers,  by  which  her  neutral  character  is  af- 
fected, by  a  peril  within  the  policy,  it  is  a 
ground  of  abandonment.  The  effect  of  a 
purchase  or  compromise  made  by  the  master, 
after  abandonment,  on  the  rights  of  the 
parties,  has  been  decided.  (M'Maslers  v. 
S/toolbred,  1  Esp.  Cas. ,  237  ;  Abbott  v.  Broome, 
1  Caines'  Rep.,  292;  1  Johns.  Rep.,  592;  5 
Johns.  Rep.,  310,  321;  1  Johns.  Rep.,  406; 
Marine  Ins.  Co.  v.  Tucker  et.  al.,  3  Cranch's 
Rep.,  357 ;  2  Caines'  Rep..  280,  301.)  The  in- 
surer** may  always  elect  to  consider  the  pur- 
chase as  made  for  their  benefit ;  and  the  in- 
sured are  bound  to  render  them  an  account. 
The  insured  may  also  elect  to  take  .the  pur- 
chase ;  but  if  he  does  so,  it  is  a  waiver  of  the 
abandonment.  But  a  mere  purchase  by  the 
master  does  not.  tpno  facto,  turn  a  total  into  a 
partial  loss.  The  insured,  unless  he  does  some 
act  adopting  the  purchase,  is  not  to  be  preju- 
diced by  it.  The  cases  of  AMxttt  v.  Broome, 
and  &iidler  rf:  Craig  v.  Church,  are  much 
stronger  than  the  present.  The  rights  of  the 
plaintiffs  were  tixed  by  the  abandonment  (1 
Caines1  Rep.,  444  ;  4  Dull.  Rep.,  446  ;  Dutith  v. 
(.Satliff,  3  Mass.  Kep.,  37,  56  ;  ( Hirer  v.  j\>»r6. 
Marine  [nit.  Co.,  1  Term  Rep.,  608),  and  cannot 
be  changed  by  subsequent  events,  as  they  havo 
done  no  act  amounting  to  a  waiver. 

Then,  considering  this  as  u  total  loss,  what 
is  the  amount  which  the  plaintiffs  are  entitled 
to  recover?  \Vt:  contend  that  the  defendants 
are  to  be  charged  with  the  amount  of  the 
policy,  and  interest  thereon  after 30  days  from 
the  time  of  abandonment,  and  with  the  bot- 
tomry bond,  or  the  amount  paid  for  the  vessel 
in  England,  with  the  commisions,  bottomry 
interest,  ;md  exchange;  and  they  arc  to  be 
credited  with  the  net  amount  of  freight  re- 
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ceived,  with  interest,  and  the  net  amount  of 
the  sale  of  the  vessel,  with  jnterest,  and  the 
balance  is  the  sum  for  which  the  plaintiffs  are 
entitled  to  judgment.  It  is  to  be  presumed 
that  the  bottomry  bond  was  given  for  a  neces- 
sary and  just  cause,  in  order  to  procure  the 
liberation  of  the  vessel  and  cargo.  By  the 
capture  and  condemnation  the  insured  ceased 
to  be  owners.  The  holder  of  the  bottomry 
bond,  after  the  purchase,  is  to  be  considered 
418*]  as  *the  legal  owner,  leaving  to  the 
insurer  or  insured  an  equitable  interest  only. 
(Smith  v.  Wittiams,  2  Caines'  Cases  in  Error, 
110.)  As  the  defendants,  to  whom  the  ship 
was  abandoned,  refused  to  pay  the  boltomry 
bond,  she  was  sold  for  that  purpose.  The 
reason  assigned  by  the  defendants  for  not  pay- 
ing the  bond,  was  that  there  were  items  in- 
cluded which  were  general  average.  But  the 
bottomry  was  on  the  ship,  and  they  or  the  ship 
must  be  liable  for  it.  They  are  answerable, 
also,  in  the  first  instance,  for  the  whole 
amount  of  the  general  average,  and  must  look 
to  the  other  parties  for  contribution.  (M'Oralh 
&  Higgins  v.  Church,  1  Caines'  Rep.,  196.) 
While  the  bottomry  continued,  the  plaintiffs 
never  could  be  deemed  to  be  restored  to  the 
ownership  or  dominion  of  the  vessel. 

Again,  the  plaintiffs  having  paid  more  than 
a  moiety  of  the  value  of  the  ship,  by  way  of 
salvage,  or  to  procure  her  liberation,  were  en- 
titled t»  abandon  on  that  ground. 

On  the  supposition  that  the  plaintiffs  are 
only  to  recover  for  a  partial  loss,  they  are  en- 
titled to  receive,  besides  the  general  average 
and  charges  against  the  ship,  the  amount  paid 
for  the  ship  in  England  and  commissions,  the 
bottomry  interest,  commission  and  exchange, 
together  with  the  interest  from  the  time  the 
bond  was  paid. 

Messrs.  Robinson  and  Golden,  contra.  Any 
interference  of  the  insured  or  their  agents, 
after  the  event  has  happened,  which  is  the 
ground  of  abandonment,  is  a  waiver  of  the 
abandonment.  The  authority  of  the  insured 
to  interfere  is  derived  from  the  clause  in  the 
policy,  which  makes  it  lawful  for  them  to  sue, 
labor,  &c.,  for  the  defense,  safeguard  and  re- 
covery of  the  property  ;  and  any  interference 
on  their  part  beyond  this,  is  a  waiver  of  the 
right  of  abandonment.  Whose  agent,  then, 
was  the  captain,  when  he  withdrew  the  ap- 
peal ?  From  the  time  of  the  happening  of  the 
events  which  would  authorize  an  abandon- 
ment, until  the  insurer  has  made  his  election 
to  exercise  his  right,  the  master  is  the  mutual 
419*]  agent  of  both  *  parties  ;  and  while  he 
acts  bonafide  for  the  concern,  his  conduct  will 
not  prejudice  either  party  ;  but  if  he  acts  mala 
fide,  or  against  the  interest  of  the  concerned, 
the  insurer  is  not  to  be  prejudiced  by  his  acts. 
(Park,  6th  edit.,  88  ;  1  Bl.  Rep.,  313.)  He  may 
ransom  or  purchase  the  vessel  before  con- 
demnation ;  and  we  do  not  mean  to  say  that 
he  may  not  relinquish  an  appeal,  bonafide,  for 
the  interest  of  both  parties  ;  but  unless  he  acts 
for  the  benefit  of  the  insurers,  they  are  not  to 
be  affected  by  his  conduct.  (Dederer  v.  Del. 
Ins.  Co.,  Condy'sedit ;  Marsh,  615,  in  note  ;  1 
Johns.  Rep..  141  ;  2  Caines,  301  ;  1  Term  Rep., 
608  ;  Doug.,  219.)  The  master  did  not  act  for 
the  benefit  of  the  defendants  ;  for  he  gave 
more  for  the  vessel  than  she  would  have  sold 

372 


for  at  auction  ;  and  the  premium  paid  for  the 
money  advanced  far  exceeds  the  freight.  The 
plaintiffs  were  also  owners  of  the  cargo,  and 
the  appeal  as  to  the  ship  was  withdrawn  in 
consideration  of  the  appeal  as  to  the  cargo  be- 
ing relinquished.  The  arrangement  was  a 
matter  of  speculation,  if  not  a  fraud.  The 
property  was  warranted  American,  and  con- 
demnea  as  belonging  to  an  enemy ;  but  how 
could  the  plaintiffs  say  that  the  decree  would 
not  be  reversed,  when  it  was  in  their  power.to 
establish  the  truth  of  their  warranty  ?  There 
was  no  necessity  to  sacrifice  the  vessel  for  the 
liberation  of  the  cargo  ;  and  the  chance  of  be- 
ing subject  to  costs  would  not  justify  the 
withdrawing  the  appeal.  The  master  is  bound 
to  use  the  utmost  vigilance  for  the  preserva- 
tion of  the  property  intrusted  to  his  care.  Ad- 
mitting that  he  is  not  obliged  to  enter  an  ap- 
peal after  condemnation,  still,  after  he  has,  in 
fact,  entered  an  appeal,  he  is  bound  to  prose- 
cute it.  The  appeal  would  not  have  been 
entered,  if  he  had  not  been  advised  that  there 
was  a  prospect  of  its  reversal.  Though  he 
was  not  bound  to  take  upon  himself  the  em- 
ployment of  master,  yet,  having  done  so,  he  is 
obliged  to  proceed  and  discharge  all  the  duties 
of  a  master.  As  well  might  it  be  pretended, 
that  after  a  decree  of  restitution  the  master  is 
not  obliged  to  sue  out  a  writ  of  unlivery. 

Though  an  abandonment  has  relation  back 
to  the  *cause,  yet  it  is  only  in  order  to  [*452O 
ascertain  the  rights  of  the  parties,  not  in  re- 
lation to  the  conduct  of  the  master. 

Whether  the  insured  is  to  recover  according 
to  the  state  of  the  subject  at  the  time  of  the 
abandonment,  or  at  the  time  of  bringing  the 
action,  seems  not  to  be  fully  settled  ;  but  ad- 
mitting that  the  rights  of  the  parties  were  fixed 
by  the  abandonment,  the  only  subject  which 
the  plaintiffs  had  to  abandon,  after  condemna- 
tion, was  a  right  of  appeal;  and  they  had  vol- 
untarily relinquished  that  right.  By  the  entry 
in  the  records  of  the  court,  an  end  was  put  to 
all  further  prosecution  of  the  appeal.  After 
this  right  was  relinquished,  an  abandonment 
was  an  idle  and  useless  ceremony  ;  for  there 
was  nothing  to  abandon.  The  withdrawing  of 
the  appeal  ought  then  to  be  considered  as  a 
waiver  of  the  right  to  abandon.  Again,  the 
agreement  with  the  captors  was  entered  into 
before  the  abandonment  ;  for  Messrs.  Balard, 
Sampson  &  Sharp,  in  their  letter,  dated  the  1st 
of  June,  1808,  say,  that  in  their  letter  of  the 
5th  of  March,  they  informed  the  plaintiffs  that 
the  master  had  gone  down  to  Plymouth  to 
purchase  the  vessel,  and  that  he  had  written 
that  he  had  agreed  with  the  captors  for  the 
purchase  at  £1,300 ;  and  that  the  original 
papers  had  been  forwarded  to  Plymouth  ;  so 
that  the  vessel  was,  in  fact,  in  the  possession 
of  the  master  prior  to  the  1st  of  June,  though 
the  formal  agreement  was  not  executed  until 
the  3d  of  June. 

Whether  this  is  a  total  or  partial  loss,  does 
not  depend  on  the  election  of  the  insured.  The 
case  of  Abbott  v.  Broome  is  not  applicable. 
There  the  ship  was  condemned  as  incapable, 
from  the  injuries  sustained  by  the  perils  of  the 
sea,  to  proceed  on  her  voyage,  unless  repaired 
at  an  expense  equal  to  her  value.  In  Saidler  & 
Craig  v.  Church  the  question  whether  there 
was  a  total  or  partial  loss  was  not  raised.  The 
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only  point  in  controversy  was,  whether  the 
act  of  the  master  did  not  amount  to  a  waiver 
of  the  abandonment. 

42 1*]  *  Again,  the  defendants  are  not  liable 
for  the  bottomry  bond  nor  to  any  charges  of 
commissions  or  exchange.  Batard,  Sampson 
&  Sharp,  the  correspondents,  had  no  right  to 
take  a  bottomry  bond.  In  Read  &  Jefferson  v. 
The  Commercial  Ins.  Co.  (3  Johns.  Rep.,  352) 
it  was  decided  that  the  insurers  were  not  liable 
for  a  bottomry  bond  taken  by  a  consignee  for 
money  advanced  to  the  master  for  the  use  of 
the  ship.  In  the  case  of  Rucker  &  Co.  v. 
Conyngham  (Peters'  Adm.  Decis.,  295),  in  the 
District  Court  of  Pennsylvania,  it  was  held 
that  the  correspondents  of  the  owners  cannot 
recover  marine  interest  for  money  advanced 
to  the  master  for  repairs  of  the  vessel.  A 
master  has  no  authority  to  execute  a  bottomry 
bond,  unless  in  case  of  extreme  necessity,  and 
when  there  is  no  other  means  of  procuring 
the  money.1  If  he  can  obtain  money  on  the 
persona!  credit  of  the  owners,  or  has  goods  or 
funds  in  his  hands,  he  cannot  pledge  the  ship. 
If  the  goods  of  a  stranger  are  on  board  the  ship 
they  may  be  taken  and  sold  by  the  master  in 
a  case  of  necessity.  (6  Johns.  Rep.,  116.) 

Then  look  at  the  bona  fides  of  this  transac- 
tion. Batard,  Sampson  &  Sharp  charge  com- 
missions,&c.,  a  premium  of  21  per  cent,  on  the 
whole  bond,  and  the  difference  of  exchange, 
making  in  the  whole  about  £1,134  for  an  ad- 
vance of  about  £1,900. 

Mr.  A.  T.  Emmett,  in  reply.  The  rights  of 
the  insured  are  not  to  be  destroyed  by  the  acts 
of  third  persons,  without  his  knowledge  or 
consent.  Batard,  Sampson  &  Sharp  put  in  the 
claim  in  behalf  of  the  plaintiffs,  and  withdrew 
the  appeal.  It  was  not  the  act  of  the  master. 
They  were  strangers  or  volunteer  agents,  in  a 
case  of  necessity,  for  the  benefit  of  all  whom  it 
might  concern.  The  acts  of  a  mere  volunteer 
agent  cannot  affect  or  destroy  the  rights  of  the 
parties.  If,  by  the  operation  of  law.  the  de- 
fendants had  become  liable  for  a  total  loss,  the 
claimants  must  be  considered  as  acting  for 
them  ;  for  the  abandonment  retrospects  to  the 
422*]  time  of  capture.  The  master,  *by  the 
contract  between  him  and  the  shipowners,  is 
their  agent  :  but  by  the  condemnation  there 
was  an  end  to  his  contract  or  employment  as 
master.  He  was  at  liberty  to  return  home;  for 
he  had  no  further  duty  to  perform  as  master. 
Whatever  lie  does  after  condemnation,  must 
be  considered  as  done  by  a  volunteer  agent,  ex 
necewitate,  and  his  acts  affect  those  only  whom 
it  may  happen  to  concern.  Though  his  acts, 
AvoKbonajide,  may  benefit  the  insured,  they 
cannot  be  prejudiced  by  what  he  does  main 
fide.  The  master  was  not  bound  to  prosecute 
the  appeal,  for  he  put  in  no  claim  ;  and  ho 
was  not  bound  to  enter  a  claim.  If  no  claim 
had  l>een  interposed,  the  property  would  have 
been  irrevocably  fixed  in  the  captors.  Are  the 
defendants,  then,  in  a  worse  situation  now, 
when,  though  a  rlaim  has  been  put  in,  the 
appeal,  on  deliberation  and  advice,  was  relin- 
quished ?  Besides,  the  withdrawing  the  ap- 
peal did  not  destroy  the  rights  of  the  insurers, 

1.— See  judgments  In  the  Admiralty  Court  of  Penn- 
sylvania, bv  Hopklnson,  in  1785  tmd  17W.  Appendix 
to  Bee's  Adm.  Hep.,  339.  333:  Molloy,  bk.  2,  ch.  11, 
sec.  91. 
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for,  by  the  statute  of  33  Geo.  III.,  ch.  66,  sec. 
29,  any  person  may  put  in  an  appeal  within 
fourteen  days. 

But  if  the  master  in  this  case  acted  bonafidf 
in  making  the  compromise,  all  parties  must  be 
bound.  Counsel  were  of  opinion  that  the 
sentence  of  condemnation  would  be  affirmed, 
with  costs.  It  was  the  duty  of  the  master  not 
to  prosecute  it  ;  and  while  he  discharged  his 
duty  by  this  arrrangement  with  the  cap 
tors,  he  incidentally  conferred  a  benefit 
on  the  owners  of  the  cargo.  If  nothing  had 
been  done,  the  defendants  would  have  lost  the 
whole.  It  was  for  their  interest  that  the  vessel 
should  be  sent  back  with  her  original  papers, 
without  which  she  would  have  lost  her  Ameri- 
can character.  This  was  a  sufficient  reason 
for  giving  a  greater  price  than  if  she  had  been 
sold  at  auction.  The  purchase  was,  in  truth, 
a  bona  fide  transaction,  and  for  the  benefit  of 
all  concerned. 

It  is  said  that  the  vessel  was  restored  before 
action  brought;  but  it  is  settled  that  the  rights 
of  the  parties  are  fixed  by  the  state  of  things 
at  the  time  of  the  abandonment.  (*3/«;»-f*423 
ford  v.  Church,  1  Johns.  Cas.,  147  ;  Slocum 
&  Burling  v.  Unit.  Ins.  Co.,  1  Johns.  Cas., 
151  ;  see,  also,  4  Dal.,  446  ;  4  Cranch,  29;  4 
Mass.  Rep.,  238;  but  see  1  Caines'  Cases  in 
Error,  21  :  3  Caines'  Rep.,  157.)  But  how  can 
the  vessel  be  said  to  be  restored  before  action, 
when  she  comes  charged  with  a  bottomry  bond 
to  more  than  half  her  value,  and  for  the  pay- 
ment of  which  she  may  be  libeled  and  sold? 
On  this  ground  alone  the  plaintiffs  have  a  right 
to  abandon.  Admitting  that  the  master  had 
no  right  to  execute  the  bottomry  bond,  yet  the 
defendants  must  be  liable  ;  for,  rejecting  the 
marine  interest,  the  principal  sum  to  be  paid 
amounts  to  a  technical  total  loss. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

Here  was  clearly  a  case  of  total  loss.  The 
vessel  was  captured  and  condemned,  and  it  is 
not  pretended  that  there  was  a  breach  of  war- 
ranty. The  plaintiffs  were,  therefore,  entitled 
to  abandon,  and  they  accordingly  did  abandon, 
on  the  first  of  June,  1808.  The  master,  in  conse- 
quence of  his  abandonment,  became  the  agent 
of  the  insurers,  and  the  plaintiffs  are  not  bound 
by  his  subsequent  acts,  unless  they  have  adopt- 
ed them.  It  was  not  in  the  power  of  the  master, 
by  any  act  of  his,  to  change  the  total  loss,  thus 
fixed  by  the  abandonment,  into  a  partial  loss, 
without  the  subsequent  assent  of  the  assured, 
and  there  is  no  evidence  in  the  case  of  any  such 
assent,  or  of  any  adoption  of  his  acts.  The 
purchase  of  the  vessel  by  the  captain  was  for 
the  benefit  of  the  insurer,  if  he  chose  to  take  it; 
and  if  he  did  not,  still  the  refusal  docs  not 
affect  the  abandonment,  or  the  rights  of  the 
other  partv.  These  principles  are  well  settled 
and  have  frequently  been  brought  into  view  in 
cases  before  this  court.  (Saidkr  «t  Craig  v. 
Churrh,  cited  in  2  Caiues'  Rep.,  286  :  AMxM  \. 
liroome,  1  Caines'  Rep.,  292  ;  United  Inn.  Co. 
v.  Rtfartson  rf-  Ifartthornc.  2  Caines'  Rep.,  280.) 
In  the  case  of  Miller  dc  Graham  v.  Depfytier 
&  Co.  (2  Caines'  Rep.,  301)  the  master  made  a 
composition  with  the  cnptor  after  a  total  loss 
followed  by  an  abandonment,  and  the  insurer 
was  held  to  be  answerable  for  the  total  loss, 
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424*]  and  to  be  *entitlcd  to  the  benefit  of  the 
composition.1  The  master  is  not  bound  to  pro- 
secute the  appeal.  (3  Term  Rep.,  477.)  There 
is  no  case  which  imposes  this  as  an  indispensa- 
ble duty  upon  the  master.  He  is  only  bound 
to  act  with  good  faith  and  sound  discretion,  in 
respect  to  the  interest  under  his  charge  ;  and 
the  compromise  in  this  case  appears  to  have 
been  made  under  the  influence  of  both  these 
considerations.  But  whatever  might  have  been 
the  merit  or  demerit  of  his  conduct,  after  the 
total  loss  became  fixed,  is  immaterial  in  the 
present  case.  The  purchase  was  not  made 
until  the  3d  of  June,  and  the  loss  continued 
total  to  the  time  of  abandonment.  If  the 
captain  had  afterwards  been  wanting  in  a  faith- 
ful discharge  of  his  trust,  he  would  have  been 
answerable  to  the  insurers. 

The  plaintiffs  are,  accordingly,  entitled  to 
recover  as  for  a  total  loss,  and  the  remaining 
inquiry  is  as  to  the  principles  upon  which  the 
accounts  are  to  be  adjusted,  taking  the  ground 
of  a  total  loss. 

According  to  the  settled  construction  of  the 
general  permission  granted  by  the  policy,  to 
labor,  &c.,  the  insurer  is  liable  to  expenses  in- 
curred in  the  attempt  to  recover  the  captured 
property,  in  addition  to  the  payment  of  a  total 
loss.  The  amount  of  the  total  loss  chargeable 
upon  the  defendants  is  the  sum  subscribed, 
with  interest  thereon  from  the  1st  July,  1808, 
and  we  are  to  determine  what  expenses  they 
are  chargeable  with  in  addition  to  this  sub- 
scription. 

The  defendants  are  chargeable  with  their  pro- 
portion of  the  expenses  incurred  in  endeavors  to 
protect  and  reclaim  the  property  prior  to  the 
time  of  the  composition  made  by  the  captain  ; 
and  these  expenses  are  to  be  apportioned  upon 
the  principles  of  a  general  average.  They  were 
incurred  for  the  joint  benefit  of  the  ship, 
freight  and  cargo,  as  all  were  equally  put  in 
jeopardy  by  the  capture.  The  defendants 
ought  not  to  be  responsible  beyond  that  share 
of  the  expenses  which,  upon  the  principles 
425*]  *of  a  general  average,  will  fall  upon 
the  vessel.  The  rule  in  Maggrath  &  Iliggim 
v.  Church  (1  Caines'  Rep.,  215)  does  not  apply 
to  a  case  like  this,  where  ship,  freight  and 
cargo  belong  to  the  same  person,  and  when  it 
does  not  appear  that  the  other  subjects  are  in- 
sured. Why  should  the  plaintiffs  recover  the 
whole  general  average  of  the  defendants,  when 
they  would,  by  that  very  act  of  recovery,  and 
immediately  upon  receipt  of  the  money,  be- 
come answerable  over  to  the  defendants  for 
that  proportion  of  the  average  which  ought  to 
be  borne  by  the  cargo  and  freight  1  Nothing 

1. — If  the  abandonment  be  legal,  it  puts  the  under- 
writers completely  in  the  place  of  the  assured,  and 
the  agent  of  the  assured  becomes  the  agent  of  the 
underwriters.  Chesapeake  Ins.,  Co.  v.  Stark,  6 
Cranch,  388.  But  the  question  whether  the  master 
is  the  agent  of  the  owner  or  of  the  underwriters, 
depends  upon  the  fact  of  a  valid  abandonment  dur- 
ing the  continuance  of  the  total  loss.  If  the  vessel  is 
abandoned  while  the  loss  continues  total,  all  the  in- 
termediate acts  of  the  master  are  the  acts  of  the 
underwriters;  but  if  the  property  be  restored  be- 
fore abandonment,  the  right  to  abandon  is  gone, 
and  the  acts  of  the  master  will  be  considered  the  acts 
of  the  assured.  Per  Walworth,  Chancellor,  in  Dickey 
v.  American  Ins.  Co.,  3  Wendall,  664.  See  also  Mar- 
shall v.  Delaware  Ins.  Co..  4  Cranch,  202;  Rhinelander 
v.  Ins.  Co.  of  Penn.;  3  Id.,  29 ;  Depau  v.  Ocean  Ins. 
Co.,  5  Cowen,  63. 
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could  be  more  disgusting  than  the  operation 
of  such  a  rule,  and  it  would  be  perverting  the 
very  ground  and  principle  of  the  other  decision. 
In  calculating  these  expenses,  the  defendants 
are  not  to  be  answerable  for  marine  interest, 
but  only  for  the  ordinary  legal  interest  on  the 
sums  advanced.  The  defendants  have  never 
accepted  of  the  ship,  or  chosen  to  avail  them- 
selves of  the  benefit  (if  a  benefit  it  was)  of  the 
captain's  purchase.  Had  they  elected  to  affirm 
the  purchase,  and  take  the  ship,  they  must 
have  taken  her  cum  onere,  and  with  the  in- 
cumbrance  of  the  bottomry  bond.  But  they 
were  not  bound  to  ratify  that  purchase,  and  as 
they  have  not  done  it,  they  have  nothing  to  do 
with  the  vessel,  or  the  bottomry  bond,  or  the 
net  amount  of  the  freight,  or  of  the  sale  of  the 
vessel.  They  are  only  to  pay  the  total  loss, 
with  their  proportion  of  the  expenses  incurred 
in  laboring  for  the  safety  and  recovery  of  the 
vessel,  freight  and  cargo,  prior  to  the  composi- 
tion made  with  the  captors.  These  expenses 
might  undoubtedly  have  been  raised  by  other 
means  than  by  a  bottomry  bond,  and  that  step 
ought  not  to  be  resorted  to  until  all  other 
means  have  failed.  This  was  so  held  by  this 
court  in  Reade  v.  Commercial  Ins.  Co.  (3  Johns. 
Rep. ,  352)  ;  and  it  is  a  well-settled  rule  on  the 
subject.  It  is  for  this  reason  *that  the  [*426 
insurers  are  not  here  to  pay  marine  interest  ; 
and  that  they  have  nothing  to  do  with  the  pur- 
chase of  the  vessel,  unless  at  their  election,  is 
a  general  principle  in  insurance,  for  which  it 
will  be  sufficient  here  to  refer  to  a  passage  in 
Emerigon  (Tom.,  1,470):  "The  insurers  are 
not  bound  to  avail  themselves  of  the  benefit  of 
a  composition.  It  is  sufficient  that  they  pay 
the  total  loss  when  demanded.  If  they  will 
not  take  to  themselves  the  profit  of  the  com- 
position, they  are  still  bound  to  pay  the  total 
loss,  and  in  such  a  case  they  have  no  right  to 
the  subject  repurchased;  so  there  is  no  founda- 
tion for  a  claim  upon  them  to  contribute  to  the 
expense  of  the  repurchase,  as  it  is  an  act  to 
which  they  are  strangers,  and  which  they  are 
at  liberty  not  to  adopt,  lest  it  might  expose 
them  to  still  greater  loss." 

Upon  these  principles,  the  referees  mentioned  in 
the  case  are  to  adjust  the  amount  of  the  recovery. 

Cited  in— 8  Johns.,  319 ;  6  Cow.,  430 ;  1  Wend.,  577 : 
15  Wend..  456 ;  51  N.  Y.,  263 ;  3  How.  Pr.,  264 ;  3 
Mason,  37,  436  ;  4  Mason,  300,  302. 


REED  v.  PRUYN  &  STAATS. 

Sheriff  Paid  Amount  of  Execution — Note  of  De- 
fendant in,  Taken  as  Security — Cannot  Levy 
to  Enforce  Payment  of  Note. 

A  sheriff  cannot,  with  his  own  money,  pay  the 
plaintiff  on  an  execution,  and  afterwards  levy  the 
execution  out  of  the  property  of  the  defendant ; 
nor  can  he  take  a  bond  or  other  security,  and  de- 
tain the  execution  in  his  hands,  and  use  it  after- 
wards to  enforce  the  payment  of  the  money  ad- 
vanced by  him. 

Citations-Noy,  107;  1  Lutw.,  589;  Hob.,  206;  1 
Keb.,  551. 

MESSRS.    SUDAM    and    Benson,    for  the 
defendants,  moved  at  the  last  term  to  set 
aside  the  execution  in  this  cause.  The  affidavit 
of  Staats,  which  was  read,  stated  that  a  judg- 
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ment  was  entered  up  in  August,  1808,  against 
the  defendant  Staats,  in  favor  of  the  plaintiff, 
on  which  a  ca.  so,,  for  $436.60  was  issued  to 
the  sheriff  of  Columbia.  Staats  was  taken  by 
a  deputy-sheriff  on  the  execution,  and  dis- 
charged on  his  procuring  Pruyn,  the  other  de- 
fendant, to  join  in  the  execution  of  a  bond  and 
warrant  of  attorney,  as  security,  and  judg- 
ment was  entered  up  thereon,  in  favor  of  the 
plaintiff  against  the  defendants.  About  7  or 
8  days  thereafter,  Henry  Van  Slyck,  the 
deputy-sheriff,  called  on  Staats,  and  informed 
him  he  had  a  ca.  xa.  issued  on  the  last  judg 
ment,  and  offered  to  lend  the  money  to  him 
427*]  to  discharge  *the  ca.  sa.  if  Staats  could 
procure  a  note  drawn  by  Pruyn,  and  indorsed 
by  Staats,  payable  at  the  Hudson  Bank,  for 
about  $560.  Staats  and  Pruyn  afterwards 
called  on  the  deputy-sheriff,  who  drew  a  note 
for  $563,  payable  to  Staats  or  order,  at  the 
Bank  of  Hudson,  55  days  after  date,  dated 
November  3,  1808,  which  was  accordingly 
signed  by  Pruyn,  and  indorsed  by  Staats.  The 
deputy  told  the  defendants  he  had  a  ca.  sa. 
against  them,  at  the  suit  of  the  plaintiff  ;  and 
being  requested  to  produce  it  after  the  note 
was  sriven,  he  showed  a,fi.  fa.;  and  the  defend- 
ants expressed  their  dissatisfaction  at  his  con- 
duct, and  demanded  a  discharge  of  the  execu- 
tion. The  deputy-sheriff  gave  them  a  receipt, 
stating  that  he  had  received  $495.87,  with  the 
sheriff's  fees,  in  full  of  the  execution  against 
the  defendants  at  the  suit  of  the  plaintiff  in 
this  cause.  On  the  1st  of  May,  1809,  Staats 
paid  the  deputy  $50  on  account  of  the  note. 
He  afterwards  applied  to  the  plaintiff  to  enter 
up  satisfaction  on  the  judgment,  who  inform- 
ed him  that  he  never  had  any  judgment  against 
the  defendants,  in  this  suit,  and  that  he  had 
received  his  money  on  the  judgment  against 
Staats.  Pruyn  died  in  September  1810  ;  and 
in  October  the  deputy-sheriff  advertised  the 
personal  property  of  Pruyn  and  Staats  for  sale, 
on  the  execution  in  this  cause.  On  the  2d  of 
October,  1810,  the  deputy  requested  Staats  to 
give  a  bond  and  warrant  of  attorney  for  the 
amount  of  the  note,  and  that  he  would  pay  off 
the  executions  he  held  against  Staats,  and 
would  give  the  defendant  2  or  3  years  to  pay 
the  judgment,  alleging  that  he  had  lent  the 
defendant  money  to  pay  off  the  judgment  of 
the  plaintiff. 

It  appeared  from  a  certificate  of  the  attorneys 
of  the  plaintiff  in  the  suit  of  Reed  against 
Staats,  that  an  execution  was  issued  the  2()th 
of  October,  1808.  to  the  sheriff  of  Columbia, 
428*]  for  $436.60,  debt  and  *costs,  and  that 
they  had  received  the  said  sum  in  full  of 
damages  and  costs,  besides  the  sheriff's  fees. 

Mr.  Sudani  cited  19  Vin.  Abr.,  435,  sec.  6  ; 
1  Lutw.,  589  :  Noy,  107. 

AfeMtr*.  Van  Bnren  and  K.  William*,  contra, 
read  the  affidavit  of  Henry  Van  Slyck,  the 
deputy,  stating  that  he  received  the  fi.  fa. 
against  the  defendants  in  this  cause  the  30th 
Of  October,  1810,  for  $494.37  ;  that  he  called 
on  the  defendant  Staats,  who  said  lie  could  not 
raise  the  money,' and  applied  to  the  deponent 
to  lend  it ;  that  he  agreed  to  advance  the  money 
and  take  a  note,  which  it  was  supposed  could 
be  discounted  at  the  Hudson  Bank,  and  the 
deponent  gave  a  check  on  the  bank,  in  that 
expectation,  to  the  defendant.  But  the  note 
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was  never  discounted  ;  and  after  it  became  due, 
no  notice  was  given  to  the  indorser,  so  that  he 
became  discharged  ;  and  Pruyn  refused  to  pay 
the  note.  That  on  the  repeated  promises  of 
Staats  that  the  deponent  should  be  paid,  all 
proceedings  were  delayed  until  he  advertised 
the  property.  That  he  never  had  a  ca.  sa. 
against  the  defendants,  and  he  showed  them 
the  fi.  fa.  before  the  note  was  given. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  execution,  against  which  the  defendant 
Staats  prays  to  be  relieved,  ought  to  be  con- 
sidered as  satisfied  and  discharged.  The  dep- 
uty-sheriff who  had  the  execution,  instead  of 
executing  it  according  to  law,  discharged  it 
himself  out  of  his  own  money,  on  taking  a 
note  drawn  by  one  defendant,  and  indorsed  by 
the  other,  payable  at  the  Bank  of  Hudson  in 
55  days.  This  he  did  as  early  as  November, 
1808,  and  gave  the  defendants,  under  his  own 
hand,  an  acknowledgment  of  having  received 
ttie  full  amount  of  the  execution.  The  note 
not  being  paid,  and  having  neglected  to  fix  the 
indorser  by  the  *requisite  notice,  the  [*429 
deputy-sheriff  now  proceeds  to  indemnify  him- 
self, by  putting  the  execution  in  force,  which 
had  slept  quietly  for  two  years.  Such  manage- 
ment of  the  process  of  execution  by  the  officer 
is  not  to  be  permitted.  It  is  liable  to  infinite 
abuse  and  oppression.  The  law  has  long  since, 
and  very  wisely,  guarded  against  such  applica- 
tion of  its  process.  In  Waller  v.  Weedale 
(Noy,  107)  it  was  laid  down  by  the  C.  B.  that 
the  sheriff  on  fi.  fa.  cannot  detain  the  goods 
taken  upon  an  execution  in  his  own  hands, 
and  satisfy  the  debt  of  his  own  proper  money, 
for  "  a  grand  inconvenience  would  ensue,  if 
the  sheriff  himself  might  detain  them."  This 
case  received  strength  and  credit  in  Lanydon 
v.  Wallis (1  Lutw.,  589),  when  it  was  cited  as 
good  law  by  such  counsel  as  Sergeants  Wright 
and  Lutwyche.  It  was  there  observed  that  the 
law  requires  of  sheriffs  a  strict  execution  and 
observance  of  writs,  as  their  authority  was  to 
sell  the  goods,  and  the  doctrine  appeared  to  be 
approved  by  the  decision  of  the  court. 

It  was  once  moved  as  a  question  bv  Lord 
Ilobart,  in  Speafo  v.  Richards  (Hob",  206), 
whether,  if  the  sheriff  on  execution  pay  the 
plaintiff  with  his  own  money,  he  might  after- 
wards levy  the  money  of  the  defendant.  But 
this  point,  if  not  essentially  involved  in  the 
decision  in  Noy,  seems  to  be  be  embraced  by 
the  decision  in  the  K.  B.,  in  Wardv.  Ilaiichel, 
where  it  was  agreed  by  the  court  that  if  the 
sheriff  takes  a  bond  from  (lie  party,  onji.fa., 
it  was  pleadable  in  bar  of  a  new  execution, 
and  the  court  referred  to  a  case  in  which  such 
a  plea  had  been  adjudged  good.  (1  Keb. , 
551.)  This  authority  clearly  applies  to  the 
present  case.  The  sheriff  must  look  to  his 
note  ;  and  it  would  be  oppressive  to  allow 
him  to  keep  an  execution  alive  over  the  party, 
after  having  formally  paid  it  himself,  and  ac- 
cepted of  a  note  as  his  own  security. 

*Th»'  practice!  of  sheriffs  of  paying  [*43O 
executions  themselves,  and  taking  security  and 
judgment  bonds  from  the  party  over  whom 
they  have  at  the  time  such  means  of  coercion, 
is  to  be  strictly  and  vigilantly  watched  by  the 
courts.  Such  humanity  is  imj>osing,  but  it 
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may  be  turned  into  cruelty.  Nothing  is  more 
important  to  the  honor  of  the  administration 
of  justice  than  that  the  officers  of  the  court 
should  not  use  its  process  as  the  means  of 
making  unequal  bargains,  and  taking  undue 
advantage.  The  facts  in  this  case  have  the 
appearance  of  an  instance  of  gross  abuse.  The 
whole  debt,  costs  and  poundage  that  the  de- 
fendant Staats  was  originally  bound  to  pay  on 
the  en.  sa.  issued  in  favor  of  the  plaintiff  in 
October,  could  not  exceed  $445.  He  gave  a 
judgment  bond,  with  surety,  for  the  amount 
of  that  execution,  and  immediately  another 
execution  issued  against  him  and  the  surety 
for  $494.37  ;  whereas  the  cost  of 'entering  up 
the  judgment  bond  could  not  have  been  more 
than  $18.  On  this  second  execution  he  gave 
a  note  for  $560.  Here  is,  then,  by  this  man- 
agement of  taking  a  judgment  bond  to  meet 
the  first  execution,  and  of  taking  a  note  to 
meet  the  second  execution,  an  accumulation 
of  debt  to  more  than  $100  beyond  any  estimate 
that  I  can  possibly  make  of  legal  charges;  and 
this  enormous  extra  accumulation  of  charge  up- 
on this  oppressed  defendant,  accrued  within  the 
short  space  of  ten  days.  Such  conduct  is  not 
to  be  sanctioned  or  endured. 

I  am  happy,  therefore,  that  Van  Slyck,  the 
deputy-sheriff  will  be  driven  to  seek  his  rem 
edy  upon  the  note,  when  the  legality  of  this 
increase  of  the  original  debt  will  be  open  to 
further  investigation. 

The  court  are  of  opinion  that  this  motion  to 
set  aside  the  execution  be  granted,  with  costs 
to  be  paid  by  Henry  Van  Slyck,  the  deputy- 
sheriff. 

Motion  granted. 

Cited  in— 13  Johns.,  208;  15  Johns.,  447 ;  1  Cow.,  241; 
4  Cow.,  418;  4  Wend.,  481;  5  Wend.,  63;  17  Wend., 
70  ;  23  Wend.,  499  ;  5  Hill,  567,  595 ;  11  N.  Y.,  70  :  9 
Hun.,  536;  12  Barb.,  133;  37  Barb.,  182;  3  How.  Pr., 
264  ;  8  How.  Pr.,  110 ;  14  Abb.  Pr.,  414 ;  42  lud.,  310 ; 
33  Ohio  St.,  97. 


431*]  *M'BRIDE 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Wages  of  Crew —  Embargo —  Chargeable  on 
Freight — Abandonment  Accepted  by  Insurer — 
Subsequent  Freight —  Wages  of  Crew — Abon- 
donment  Not  Accepted  by  Insurer — Liable  for 
Total  Loss — Expenses. 

The  wages  of  the  crew,  during  a  detention  by  an 
embargo,  are  not  chargeable,  to  the  ship,  nor  are 
they  general  average,  but  fall  exclusively  on  the 
freight. 

If  the  ship  is  abandoned  to  the  insurer,  and  he  ac- 
cepts the  abandonment,  it  seems  he  is  entitled  to 
the  subsequent  freight ;  and  the  subsequent  wages 
of  the  crew  will  be  chargeable  to  him  as  owner,  but 
not  as  insurer.  If  the  insurer  does  not  accept  the 
abandonment,  he  can  be  liable  only  for  a  total  loss, 
and  the  necessary  expenses  incurred  in  laboring 
for  the  safety  and  recovery  of  the  subject  insured  ; 
in  which  may  be  included  the  expenses  of  wharfage 
and  of  selling  the  ship. 

Citations— 1  T.  K.,  127 ;  2  Id.,  414 ;  3  Cai.,  155 ;  4 
Dall.,  24G ;  Ord.  dela  Marine,  lib.  3,  tit.  7,  art.  7  ;  Po- 
thier.  No.  85;  Ricarde  N6goce  d' Amsterdam,  279 ;  5 
Johns..  310 ;  1  Einerig.,  539. 

MESSRS.  HARRIS  and  T.  A.  Emmet,  for 
the  plaintiff,  moved  for  leave  to  issue  ex- 
ecution on  the  judgment  given  in  this  cause, 
in  February  Term,  1810  (see  5  Johns.    Rep., 
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299),  fora  sum  which  shouldinclude  f  1,304. 66, 
for  which  the  wages  of  the  crew  of  the  ves- 
sel from  the  time  she  was  embargoed,  until 
the  defendants  assented  to  their  being  paid  off 
and  discharged,  that  is,  from  the  5th  of 
January  to  the  7th  of  June,  1808,  and  $425.84 
for  disbursements,  from  the  9th  of  June,  1808, 
to  the  8th  of  June,  1809,  when  the  ship  was 
sold;  and  also  for  the  expenses  of  the  sale 
and  wharfage  of  the  ship. 

It  appeared  that  the  ship  was  detained  by 
the  embargo,  at  North  Carolina,  and  the 
plaintiff  abandoned  on  the  19th  of  January, 
1808,  but  the  defendants  refused  to  accept  the 
abandonment.  The  plaintiff  made  repeated 
offers  to  the  defendants  to  have  the  crew  paid 
off,  and  the  ship  dismantled.  On  the  24th  of 
May,  1808,  the  defendants  agreed,  in  writing, 
that  the  ship  should  be  dismantled,  and  crew 
discharged,  which  was  accordingly  done  ;  and 
the  ship  was  brought  to  the  wharf.  On  the 
5th  of  August,  1808,  the  ship  sprung  a  leak, 
and  it  became  necessary  to  land  her  cargo, 
part  of  which  was  damaged.  The  expense  of 
unlading  was  $60,  and  the  expense  of  selling 
the  damaged  part  of  the  cargo,  and  storing 
the  sound  part  until  the  voyage  was  broken  up, 
and  the  ship  sold,  amounted  to  $600  more.  On 
the  20th  of  August,  1808,  the  plaintiff  request- 
ed the  defendants  to  consent  to  have  the  ship 
sold,  but  they  refused.  In  April,  1809,  the 
plaintiff  again  applied  to  the  defendants  to  ac- 
cept the  ship,  or  consent  to  have  her  sold;  but 
they  refused.  By  an  agreement,  however, 
dated  the  8th  of  *May,  1809,  the  de-  [*432 
fendants  consented  to  a  sale  of  the  ship. 

In  the  action  on  the  policy,  the  plaintiff 
took  a  verdict  by  consent,  for  $10,651.39  ;  but 
the  exact  amount  was  to  be  afterwards  liqui- 
dated by  the  parties.  The  court  were  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover on  the  abandonment  for  a  total  loss;  but 
in  liquidating  the  amount,  the  defendants  re- 
fused to  allow  the  wages  of  the  crew,  during- 
the  detention  of  the  ship,  the  expenses  for  un- 
loading the  cargo,  &c.,  and  the  expenses  of 
the  sale  and  wharfage, 

Mr.  Hams  cited  1  Caines' Rep.,  276,  215; 
5  Johns.  Rep.,  310  ;  Peake's  N.  P.,  11;  Mar- 
shall on  Insurance,  721  ;  1  Term  Rep.,  127; 
4  Term  Rep.,  206  ;  4  East,  34. 

Mr.  Colden,  contra,  cited  1  Caines'  Rep., 
573;  3  Caines' Rep.,  155. 

Per  Curiam.  The  wages  of  the  crew  during 
the  detention  of  the  ship,  by  the  embargo, 
and  until  they  were  discharged,  were  not  cov- 
ered by  the  policy  upon  the  ship.  They  do 
not  even  go  into  a  general  average,  but  fall  ex- 
clusively upon  the  freight.  This  general  rule 
has  been  often  admitted.  (1  Term  Rep.,  127  ; 
Buller,  ./.,  in  2  Term  Rep.,  414  ;  3  Caines' 
Rep.,  155;  4  Dallas,  246.)  The  foreign  au- 
thorities on  commercial  law  speaks  the  same 
language.  (Ord.  de  la  Marine,  lib.  3,  tit.,  7, 
art  7  ;  Pothier,  Traite  des  Charte-partie,  No. 
85  ;  Ricarde  Negoce  d'Amsterdam,  p.  279.) 
But  it  is  said  that  upon  a  valid  abandon- 
ment the  subsequent  freight  belongs  to  the  in- 
surer upon  the  ship.  This  is  undoubtedly  the 
better  opinion.  It  does  not,  however,  follow 
that  the  insurer  is  responsible  for  this  charge 
upon  his  contract  of  insurance.  If  he  accepts- 
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the  abandonment,  the  subsequent  wages  will 
be  chargeable  to  him,  as  owner,  and  not  as  in- 
surer. In  this  case  the  defendants  would  not 
accept  of  the  abandonment,  and  the  plaintiff 
43JJ*]  might  *have  sold  the  ship  according 
to  the  decision  in  Waldena  v.  T/te  Phwnix  Inn. 
Co.  (5  Johns.  Rep.,  310.)  But  if  the  plaintiff, 
instead  of  selling  the  ship,  or  laying  her  up 
and  discharging  the  crew,  thought  proper  to 
continue  the  crew  in  service  and  under  wages, 
he  cannot  make  that  expense  a  charge  under 
the  policy  on  the  ship.  In  addition  to  the  pay- 
ment of  a  total  loss,  the  insurer  is  answerable 
only  for  the  necessary  expenses  incurred  in 
laboring  for  the  safety  and  recovery  of  the 
subject  insured.  His" contract  reaches  to  no 
other  charge,  and  the  detention  of  the  crew 
was  not  requisite  for  that  purpose.  As  the 
sovereign  who  lays  the  embargo,  says  Ricard, 
does  not  claim  the  ship  or  cargo,  but  only  de- 
tains them,  it  cannot  be  said  that  the  crew  re- 
main on  board  to  prevent  an  entire  loss.  The 
crew,  says  Pothier,  are  maintained  during  the 
detention,  at  the  exclusive  expense  of  the 
owner  ;  for  he  owes  their  services  to  the  ship- 
per for  the  voyage,  and  the  price  of  their  ser- 
vices is  embraced  by  the  freight. 

The  next  charge  made  by  the  plaintiff  was, 
the  expenses  of  unloading  the  cargo  and  the 
storage  of  it ;  but  this  item  was  properly 
abandoned  by  the  counsel  as  totally  untenable. 
The  authority  of  the  books  is  expressly  against 
it.  (1  Emerig.,  539.) 

The  last  charge  is,  the  expense  of  the  sale 
and  wharfage  of  the  ship.  These  are  proper 
charges,  and  ought,  in  this  case,  to  be  deduct- 
ed from  the  amount  of  the  sale  of  the  ship, 
and  the  defendants  ought  to  be  credited  with 
the  net  amount  of  the  sale,  after  deducting 
the  actual  expenses  of  the  sale  and  the  wharf- 
age. The  expense  of  wharfage  must  have 
been  necessarily  incurred  in  taking  care  of  the 
vessel.  It  was  requisite  to  her  safe  keeping; 
and  if  any  difficulty  occurs  in  the  liquidation 
of  these  last  charges,  between  the  parties 
themselves,  it  must  be  referred  to  Mr.  Ferres 
to  ascertain  the  amount,  which,  together  with 
the  costs  of  this  motion,  must  be  paid  by  the 
defendants. 

Judgment  accordingly. 

Cited  in-fl  Johns.,  190;  51  N.  Y.,  2»B;  4  Mason, 
200. 


•MOUNT  &  WARDELL 

v. 
G.  &  R.  WAITE. 

Wager  Contract — Void — Insurance  of    i^ 
Ticket* — Againat  Public,   Policy — Foreign  i,'»- 
terie* — Parties  not  In  Par!  Delicto — Recorery 
of  Premium 

A  wager  contract  is  void,  if  it  is  against  the  prin- 
ciples of  public  policy. 

The  insurance  of  lottery  tickets  is  against  public 
policy,  especially  since  the  Act  of  the  7th  April,  1H07, 
made  to  restrain  the  insurance  of  lottery  tickets, 
declares  it  to  in-  a  public  misdemeanor,  to  inmtre 
tickets  in  lotteries  authorized  bv  this  State;  and 
the  Act  of  the  17th  of  February,  1HOH,  has  extended 


NOTE.—  W(wt m—  Void  when  against  jnihlic 
See  Bunn  v.  Kiker,  4  Johns.,  42«,  note. 
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the  provisions  of  that  act  to  all  lotteries  whatever, 
foreign  or  domestic ;  and  though  the  action  was  on 
an  insurance  of  tickets  in  a  foreign  lottery,  and 
made  prior  to  the  Act  of  17th  February,  1809  (sess. 
32,  ch.  36),  the  contract  was  held  to  be  void.  But 
the  insured  not  having  violated  any  statute,  was 
held  not  to  stand  in  part  dclicto  ;  and,  therefore,  en- 
titled to  recover  back  the  premium  paid  for  the  in- 
surance. 

Citations— Cowp.,  37  ;  Act,  April  7, 1807 ;  Act,  Feb. 
17, 1809 ;  2  Bl.  Rep.,  1073;  7  T.  R.,  535. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  five  counts.  The  first 
count  stated  that  the  defendants  were  joint 
partners,  as  stationers  and  lottery  office  keep- 
ers, and  used  the  trade  of  purchasing,  selling 
and  insuring  lottery  tickets  ;  and  that,  on  the 
27th  January,  1808,  a  discourse  was  held  be- 
tween the  plaintiffs  and  defendants,  concern- 
ing a  lottery,  called  the  Baltimore  Grand  Lot- 
tery, and  of  and  concerning  the  drawing  of 
certain  tickets,  on  the  thirteenth  day  of  the 
drawing  of  the  said  lottery,  and  it  was  then 
agreed  by  the  defendants,  that  if  the  plaintiffs 
would  pay  to  them  $83.33,  the  defendants 
would  pay  to  the  plaintiffs  $2,000,  in  case  the 
ticket  No.  167.  in  the  said  lottery,  was  drawn 
on  the  thirteenth  day  of  the  drawing  ;  and  the 
plaintiffs  averred  that  they  paid  the  defendants' 
the  sum  of  $83.33,  and  the  defendants  in  con- 
sideration thereof,  assured  and  promised,  &c., 
by  reason  whereof,  &c. 

The  second  count  stated  the  same  promise 
in  writing. 

The  third  count  stated  that  a  conversation, 
«fcc.,  and  that  the  defendants  agreed  that  if  the 
plaintiffs  would  pay  to  them  $12.50,  the  de- 
fendants would  pay  to  the  plaintiffs  $100  on 
such  and  each  of  the  tickets,  No.  7,000,  No. 
8,000  and  No.  9,000.  in  the  said  lottery  as 
should  be  drawn  on  the  thirteenth  day  of  the 
drawing  of  the  said  lottery  ;  and  the  plaintiffs 
averred  that  they  paid  the  defendants  the  sum 
of  $12.50;  and  that  the  ticket  No.  8,000  was 
drawn  on  that  day.  By  reason  whereof,  itc. 

The  fourth  count  stated  the  promise  to  be 
in  writing. 

*Thc  fifth  count  was  for  money  had  [*4JJ/> 
and  received  to  the  use  of  the  plaintiffs.  Plea. 
non  axxumjmt. 

The  cause  was  tried  before  Mr.  Justice  Spen- 
cer, at  the  New  York  sittings,  the  13th  of 
April,  1810. 

At  the  trial  the  plaintffs  proved  the  agree- 
ments and  promises  in  writing,  as  stated  in  the 
second  and  fourth  counts.  A  witness  testified 
that  on  the  day  the  account  of  the  tickets 
drawn  in  the  lottery  on  the  13th  day  of  the 
drawing,  arrived  in  Xew  York,  one  of  the  de- 
fendants told  the  witness  Unit  they,  the  de- 
fendants, had  been  hit  by  the  plaintiffs  in  the 
sum  of  $2,000,  on  No.  107,  and  in  $100  on  No. 
8,000,  which  tickets  had  come  out  on  the  13th 
day  of  drawing  the  said  lottery  ;  and  that  the 
plaintiffs  had  called  and  demanded  payment 
of  the  $2, (KM)  and  the  $100;  but  the  defend- 
ants had  refused  to  pay,  and  intended  to  resist 
payment. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court, 
on  a  case  containing  the  above  facts. 

Mr.  (rriflin,  for  the  plaintiffs.  This  is  an 
action  for  a  wager.  The  laying  the  wager, 
and  the  loss,  appear  from  the  case.  Is  there 
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any  rule  or  principle  of  law  which  can  pre- 
vent the  recovery  of  the  plaintiffs  ?  The  ob- 
jection of  illegality  comes  with  an  ill  grace 
from  the  defendants,  who  are  the  authors  of 
these  insurances  of  lottery  tickets.  In  Bunn 
v.  Riker  (4  Johns.  Rep.,  436)  it  was  admitted 
that  an  action  at  common  law  might  be  main- 
tained for  a  wager,  unless  against  the  princi- 
ples of  public  policy. 

It  cannot  be  said  to  come  within  the  Act  to 
Prevent  Private  Lotteries  (6th  sess.  ch  12), 
which  declares  that  no  person  shall  set  on  foot, 
carry  on,  &c.,  within  this  State,  any  lottery, 
game,  or  device  of  chance  of  any  nature  or  kind 
whatsoever,  &c.  The  words  "  game  or  device 
of  chance"  are  intended  merely  as  descriptive 
436*]  of  private  lotteries,  the  *object  of  the 
act,  which  was  not  intended  as  an  act  against 
gaming.  The  penal  clause,  which  says  that 
the  person  offending  shall  forfeit  the  whole 
amount  "for  which  such  lottery  was  made," 
shows  that  it  had  in  view  private  lotteries  only. 
The  prohibitory  cannot  be  considered  more 
extensive  than  the  penal  clause.  The  other 
provisions  of  the  act,  and  the  words  "prize, 
blank,  drawing,"  all  refer  to  private  lotteries. 

It  is  not  within  the  spirit  of  that  act,  nor  of 
the  decision  in  Huntv.  Knickerbocker (5  Johns. 
Rep.,  327).  The  court  merely  decided  that  no 
action  can  be  maintained  on  the  sale  of  lottery 
tickets  of  another  State.  Nor  is  it  within  the 
5th  section  of  the  Act  to  Prevent  Horse-Rac- 
ing, &c.  (25th  sess.,  ch.  4,  sec.  5),  which  de- 
clares all  contracts  made  "  for  or  on  account  of 
any  sum  or  sums  of  money,  or  other  thing  bet  or 
staked,  depending  on  any  such  race  or  races, 
or  for,  or  on  account  of  any  gaming  by  bet  or 
chance  of  any  kind,  or  under  any  description 
whatsoever,  to  be  void  in  law."  In  common 
parlance,  the  insurance  of  lottery  tickets  is 
not  gaming. 

In  England  various  statutes  have  been  passed 
to  prevent  gaming,  particularly  those  of  the 
16  Car.  II.,  ch.  7,  and  9  Ann.,  ch.  14  (3  Bac. 
Abr.,  Gaming,  B  ;  14  Vin.  Abr.,  Gaming,  B), 
which  contain  words  equally  general  and 
comprehensive  as  any  of  our  statutes.  There 
have  been  various  decisions  in  England  since 
these  statutes  ;  and  it  has  been  held  that  a 
wager  concerning  the  manner  of  playing  was 
not  within  the  statute,  because  it  was  a  mere 
collateral  matter,  which  happened  on  a  mere 
chance,  and  did  not  depend  on  the  success  of 
the  game  ;  for  had  other  wagers  been  intend- 
ed, mention  would  have  been  made  of  them 
(Lutwyche,  487).  In  Dccosta  v.  Jones  (Cowp., 
7i'8,  734)  Lord  Mansfield  said,  "  that  indiffer- 
ent wagers  upon  indifferent  matters  were 
allowed,  in  so  far  as  they  have  not  been  re- 
strained by  particular  acts  of  Parliament  ;" 
and  where  Parliament  interposes,  "it  implies 
that,  in  cases  not  specially  prohibited,  parties 
may  wager  or  insure  at  pleasure." 
43  7*]  *In  Good  v.  Elliot  (3  Term  Rep. ,  693) 
Grose,  J. ,  said  actions  for  wagers  had  been  in- 
numerable, and  that  what  was  said  by  Lord 
Mansfield,  in  Decosta  v.  Jones,  was  decisive  ; 
and  he  held  the  argument  that  they  were  void 
as  gaming  contracts,  and,  therefore,  against 
sound  policy,  not  to  be  well  founded. 

These  decisions  show  that  the  words  in  the 
statute,  "any  gaming,"  &c.,  do  not  apply  to 
wagers.  An  act  was  passed  the  7th  April, 
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1807  (sess.  30,  ch.  181)  to  restrain  the  insur- 
ance of  lottery  tickets.  If  the  acts  relative  to 
gaming  extended  to  the  insurance  of  tickets, 
then  this  act  was  unnecessary.  Again  in  Feb- 
ruary, 1809  (sess.  32,  ch.  36),  another  act  was 
passed,  extending  the  Act  of  April,  1807,  to 
the  insurance  of  tickets  in  all  lotteries  what- 
soever, public  or  private,  foreign  or  domestic. 
These  acts,  being  passed  in  parimateria,  should 
be  taken  together;  and  it  is  to  be  implied  that, 
in  the  sense  of  the  Legislature,  it  was,  before 
the  passing  of  those  acts,  lawful  to  insure  lot- 
tery tickets  ;  for  it  cannot  be  supposed  that 
the  Legislature  would  be  so  unreasonable  as 
to  make  laws  in  cases  already  provided  for, 
and  which  were  idle  and  useless. 

Messrs.  Woods  and  T.  A.  Emetl,  contra.  If 
the  defense  set  up  by  the  defendants  is  legal, 
they  have  a  right  to  it  ;  and  if  the  effect  of  it 
will  be  to  destroy  the  business  and  occupation 
of  the  defendants,  so  much  the  better  for  the 
community. 

We  shall  contend  this  contract  is  void  as 
against  law,  and  public  morality. 

1.  In  Hunt  v.  Knickerbocker  (5  Johns.  Rep., 
327)  the  sale  of  tickets  in  lotteries  of  other 
States  was  declared  to  be  a  public  nuisance, 
and  within  the  spirit  of  the  act  for  the  preven- 
tion of  private  lotteries.     Surely  this  insurance 
can  stand  on  no  better  foundation  than  an  in- 
surance   of  the  lottery  tickets  of   this  State. 
The  preamble  to  the  Act  to  Prevent  Private 
Lotteries  states  that  "private  lotteries  occasion 
idleness  and  dissipation,  and  have  been  product- 
ive *of  frauds  and  impositions."      Do  [*438 
not  insurances  of  tickets  produce  the  same 
mischiefs  ?    The  third  section  of  the  act  de- 
clares that  if  any  person   shall   purchase  any 
ticket  in  such  lottery,  or  in  any  other  way  be- 
come an   adventurer  therein,  he  shall  be  pun- 
ished.    Does  not  a  person  who  pays  a  prem- 
ium, or  bonus,  for  the  insurance  of  a  prize  in 
a  lottery  become  an  adventurer  in  such  lot- 
tery ? 

Again,  the  5th  section  of  the  Act  to  Prevent 
Horse-Racing,  &c.,  declares  all  contracts,  &c., 
on  account  of  any  gaming  by  lot  or  chance  of 
any  kind,  &c.,  void.  Is  not  the  insurance  of 
lottery  tickets  gaming  by  lot  or  chance  ?  In 
Bunu  v.  Rikgr  Mr.  Jimtice  Van  Ness  inclined 
to  think  that  this  act  made  all  wagers  illegal  ; 
though  the  court  gave  no  decided  opinion  on 
the  construction  of  the  act.  But,  admitting 
that  a  wager  on  a  contingent  event  is  not  gam- 
ing within  the  meaning  of  that  act,  yet  a 
wager  depending  on  a  fortuitous  event  is  a  gam- 
ing by  lot  or  chance.  This  is  a  wager  policy 
of  insurance,  on  a  subject  which  has  been 
declared  to  be  a  common  nuisance.  The  Su-' 
preme  Court  of  Massachusetts  (2  Tyng's  Rep., 
1.,  Amoryv.  Gilmari)  has  decided  that  ;  wager 
policy  of  insurance  was  illegal  and  void.  The 
insurance  of  lottery  tickets  is  much  more  de- 
serving of  condemnation  than  a  contract 
founded  on  an  innocent  commercial  adven- 
ture. 

2.  Suppose,  however,  that  this  species  of 
insurance  is  not  prohibited  by  statute,  it  does 
not  follow  that  it  is  not  void,  as  being  against 
public  policy.     The  practice  of  insuring  lot- 
tery tickets  was  found   to    be  an   enormous 
public  evil,  and,  on  account  of  its  immoral 
and  pernicious  effect,   the  Legislature  passed 
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those  statutes.  Doubts  existed  in  the  minds 
of  some,  as  to  the  illegality  of  such  contracts, 
and  the  Legislature  very  wisely  removed  such 
doubts.  What  higher  evidence  can  exist  of 
this  practice  being  against  public  policy  than 
this  legislative  declaration  ?  Though  the  de- 
fendants may  not  be  liable  to  the  penalties  of 
the  Act  of  1807,  they  are  clearly  within  the 
439*]*spirit  and  policy  of  that  act.  If  insur- 
ances in  the  public  and  established  lotteries  of 
the  State  were  illegal,  a«  against  public  policy, 
the  insurance  of  tickets  in  the  lotteries  of  other 
States  must  be  held  to  be  equally  against  law 
and  policy. 

3.  The  plaintiffs  cannot  be  entitled  to  a  re- 
turn of  premium  in  this  case.  In  Van  Dyckv. 
Htwitt  (1  East  96)  it  was  held  that  the  premium 
paid  on  an  illegal  insurance  could  not  be  re- 
covered back.  The  maxim  is,  that  where  both 
parties  are  in  pan  delicto,  potior  est  conditio  pos- 
sidtntix.  The  same  principle  was  laid  down  in 
Morck  etal.  v.  Abel  (3  Boss  &  Pull.,  35),  by 
Lord  Alvanley,  in  the  Common  Pleas. 

Jfr.  Boyd,  in  reply.  After  the  solemn  de- 
cisions in  England,  and  in  our  courts,  it  is  now 
too  late  to  say  that  all  wagers  are  illegal  and 
void.  If,  then,  this  contract  is  not  of  itself 
void  at  common  law,  is  it  a  contract  against 
any  statute,  or  the  principles  of  public  policy? 
The  Act  of  1807  declares  it  shall  be  unlawful 
to  insure,  thereby  implicitly  declaring  that  be- 
fore that  time  it  was  lawful.  All  the  cases  in 
the  English  courts,  deciding  wagers  to  be  void, 
as  against  public  policy,  related  either  to  courts 
of  justice,  the  public  affairs  and  concerns  of 
the  government,  as  its  revenues,  or  public 
elections,  &c.,  or  such  as  concerned  the  feel- 
ings of  private  persons.  (Cowp.,  37;  2  Term 
Rep.,  610;  1  Term  Rep.,  56.)  The  statute  of 
29  Geo.  III.,  ch.  47,  was  passed  to  restrain 
and  prohibit  the  insurance  of  lottery  tickets. 
In  Jacquex  v.  Golightly  (2  W.  Bl.,  1073)  the 
court  held  that  the  insurance  of  lottery  tickets 
was  not  criminal,  but  was  made  void  by  stat- 
ute, and  that  the  premium  paid  might,  there- 
fore, be  recovered  back.  Suits  have  also  been 
sustained  in  England  to  recover  money  fairly 
won  at  play,  in  cases  not  precisely  within  the 
statutes  against  gaming.  (1  Esp.  Cas.,  18,  j 
235;  2  Str.,  1249;  2  Burr,  1078.)  All  our 
statutes  about  gaming,  &c.,  are  to  be  con-  j 
44O*]  stnied  together,  as  one  *law  (Doug.,  I 
80  ;  1  Inst.,  380  A:  Hard.,  344;  1  Show.,  108), 
and  they  clearly  show  the  understanding  of 
the  Legislature,  that  such  insurances  were  not, 
in  themselves,  illegal. 

The  plaintiffs,  at  all  events,  are  entitled  to 
recover  back  the  premium.  (7  Term  Rep., 
S85  ;  2  Esp.  Rep.,  629  ;  but  see  1  East,  98.) 

KKNT,  Ch.  J.,  delivered  the 'opinion  of  the 
court  : 

There  are   two  questions  arising  upon  this 
case  :     1.  Are  the  plaintiffs  entitled  to  recover 
the  sums  insured?     2.  Are  they   entitled   to  a  : 
return  of  the  premium  ? 

1.  A  wager  contract  is  void,  if  it  be  against 
the  principles  of  public  policy,  equally  as  if  it 
contravened  a  positive  law.  This  was  so  decid- 
ed in  thccase  of  Jone*  v.  Randall  (Cowp. ,  37). 
And  the  contracts  in  question  appear  to  me  to 
be  clearly  within  the  mischief,  and  against  the 
policy,  indicated  by  the  Act  of  the  7th  of  April, 
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1807,  made  to  restrain  the  insurance  of  lottery 
tickets.  Without  adverting  to  other  considera- 
tions which  were  urged  upon  the  argument, 
this  objection,  is  decisive.  The  statute  de- 
clared it  to  be  a  public  misdemeanor  "to  in- 
sure for  against  the  drawing  any  ticket,  or  to 
receive  any  money  in  consideration  of  any 
agreement  to  repay  any  sum,  if  any  such 
ticket  should  prove  fortunate  or  unfortunate, 
or  any  other  chance  or  event  relative  to  the 
drawing  of  any  such  ticket,  in  any  lottery  au- 
thorized by  law."  The  provisions  in  the  stat- 
ute do  not  reach  this  case,  because  the  con- 
tract related  to  tickets  in  a  foreign  lottery  ; 
but  the  Act  of  the  17th  of  February,  1809,  ex- 
tended 'the  penalties  and  provisions  of  the  Act 
of  1807  to  all  lotteries,  public  or  private,  for- 
eign as  well  as  domestic.  This  last  statute  was 
subsequent  to  the  making  of  the  contracts  be- 
fore us,  and  therefore  they  are  not  within  that 
statute.  But  can  we  say,  after  the  passing  of 
the  first  act,  that  these  contracts  were  not  against 
public  policy  ?  If  it  was  a  crime  to  make 
such  a  contract  relative  to  *a  ticket  in  [*44  1 
a  lottery  authorized  by  law,  could  it  be  deemed 
fit  and  politic  to  uphold  such  a  contract  rela- 
tive to  a  ticket  in  an  unauthorized  lottery  ?  I 
think  not  :  and  that  though  the  penalties  of 
the  Act  of  1807  do  not  apply  to  the  case,  so  as 
to  render  the  defendants  indictable,  yet  the 
policy  of  the  statute  clearly  applies,  and  ought 
to  vacate  the  contract. 

2.  With  respect  to  the  return  of  premium, 
the  English  authorities  differ  widely.  They 
are  in  direct  contradiction  to  each  o'ther,  and 
there  does  not  appear  to  be  any  well  -settled 
rule  on  the  subject.  We  are  certainly  at  lib- 
erty to  follow  those  decisions  of  which  our 
judgment  most  approves.  The  plaintiffs  here 
committed  no  crime  in  making  the  contract. 
They  violated  no  statute,  nor  was  the  contract 
malum  in  se.  I  think,  therefore,  the  maxim 
as  to  parties  in  jxiri  del  if  to  does  not  apply,  for 
the  plaintiffs  were  not  in  delicto.  We  declare 
the  contract  void  on  principles  of  policy  de- 
rived from  the  statute  ;  but  it  would  he  un- 
conscientious  for  the  defendants  to  retain  the 
premium;  and  we  promote  justice  by  compel- 
ling them  to  refund  it.  If  the  plaintiffs,  in 
making  the  contract,  had  shown  depravity  of 
character,  by  the  immorality  of  the  contract. 
or  disobedience  to  law,  by  an  attempt  to  evade 
or  resist  it,  I  should  then  have  been  inclined  to 
deny  any  assistance  to  them  in  the  recovery 
of  the  premium.  The  authorities  that  arc  in 
point  in  favor  of  the  return  of  premium  in 
this  case,  and  which  I  choose  to  follow,  are 
Jarqiie*  v.  Gulfr/titli/  (2  Bl.  Rt-p.,  1073),  and 
I/tcniiMde  v.  White  (7  Term  Rep.,  535). 

The  opinion  of  the  court,  accordingly,  is, 
that  the  plaintiffs  are  entitled  to  the  return  of 
premium,  and  no  more. 

,/ntlyinttit  accordingly, 

rit<Hl  in-  11  Johns.,  2H;  HCow..  4,'tt;  1  X.Y..3H7; 
14  X.  Y.,  lH«i;  4  Marl).,  .rc3i  :  SI  Mow.  l»r..  40:  4«  hid., 
570;  M  Mo.,  4(0. 
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r. 
CRANSTON  KT  A  i,. 

Foreign  /fill  <\f  Kffhanye  —  Serrral  Amnonrnfiit* 
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—  Non-acceptance  —  Protest  Jor  Nonpayment  — 
Notice  to  Indonsers  —  Return  of  First  Set  —  Pay- 
ment by  Iiidomer  of  Bill  and  Damage*  —  Pay- 
ment by  Drawee  of  Second  Sett  —  Notice  to  In- 
dorse™ of  Payment  —  Recovery  by  Drawer  from 
Indorser 

A  sent  a  bill  drawn  on  B,  in  London,  indorsed  to 
C,  his  agent  in  New  York,  who  sold  and  indorsed 
it  to  D,  who  remitted  it  to  E  in  London,  to  pay  a 
debt  due  from  D  to  E.  The  drawee  refused  to  ac- 
cept the  bill,  which  was  regularly  protested  for  non- 
payment, and  the  protest,  with  the  first  of  the  set, 
was  returned  to  D  on  the  4th  of  October,  1808,  who 
gave  immediate  notice  to  C,  who  paid  to  D  the 
amount  of  the  bill  on  the  5th  of  October,  with  20per 
cent,  damages.  On  the  30th  of  August,  1808,  a  few 
days  after  the  protest,  the  drawee  paid  the  amount 
of  the  bill  and  all  charges,  on  the  second  of  the  set 
of  exchange,  to  E  in  London,  which  was  not  known 
in  New  York,  when  the  first  of  the  set  was  paid  by 
C,  though  notice  was  regularly  sent  by  E  to  D,  and 
afterwartls  received.  On  the  day  on  which  C  paid 
to  D  the  amount  of  the  bill  and  damages,  D  remit- 
ted a  sum  to  E  in  London,  to  pay  the  debt  for  which 
the  bill  had  been  remitted,  and  for  another  sum 
which  would  shortly  be  due. 

In  an  action  for  money  had  and  received,  brought 
by  A  against  D,  to  recover  back  the  amount  paid 
to  him  on  the  first  of  the  set  of  exchange,  It  was 
held  that  the  payment  after  protest,  to  E,  the  in- 
dorsee and  holder  of  the  second  of  the  set  of  ex- 
change, was  good  and  valid  ;  that  the  dishonor  of 
the  hill  was  waived  by  the  holder,  before  the  pay- 
ment to  D  in  New  York  ;  and  that  A  was  entitled  to 
recover  back  the  money  as  paid  under  a  mistake.* 

Citation—  Chitty  on  Bills.  163. 


was  as  action  of  assumpsit  for  money 
J-  had  and  received  to  the  use  of  the  plaint- 
iffs. The  cause  was  tried  at  the  New  York  sit- 
tings, in  April,  1810,  when  a  verdict  was 
taken  for  the  plaintiff  for  $3,139.94,  subject  to 
the  opinion  of  the  court  on  the  following  case: 
Chipraill,  Le  Lure  &  Co.,  of  Petersburg!!, 
Virginia,  on  the  6th  of  April,  1808,  drew  a 
bill  of  exchange  on  James  R.  Miller  &  Co.,  of 
London,  in  favor  of  the  plaintiffs,  for  £500 
sterling,  at  60  days  sight.  The  plaintiffs  in- 
dorsed and  sent  it  to  James  McBride,  their 
agent  at  New  York,  to  be  disposed  of  there. 
The  defendants  purchased  the  bill  of  McBride, 
for  the  purpose  of  transmitting  money  to 
Pigou,  Andrews&  Wilkes,  of  London,  to  settle 
a  balance  which  they  owed  to  them,  beingabout 
the  amount  of  the  bill.  The  bill  was  indorsed 
by  McBride  to  the  defendants,  and  by  them  to 
Pigou  &  Co.,  who,  upon  receipt  thereof,  pre- 
sented it  for  acceptance,  which  was  refused. 
The  bill  was  afterwards  regularly  protested 
for  nonpayment,  and  the  first  of  exchange  re- 
turned to  the  defendants  at  New  York,  under 
protest  for  nonpayment,  on  the  4th  of  October, 
1808  On  the  same  day,  the  defendants  gave 
notice  of  the  protest  for  nonpayment  to 
McBride,  who  on  the  5th  of  October,  paid  to 
the  defendants  $2,826.66,  the  full  amount  of 
the  bill,  and  of  the  20  per  cent,  damages.  The 
•443*]  *drawees  of  the  bill,  a  few  days  after 
the  protest  for  nonpayment,  and  long  before 
payment  by  McBride,  to  wit,  on  the  20th  of 
August,  1808,  paid  the  bill  on  the  second  of 
exchange,  to  Pigou  &  Co.,  with  the  interest, 
costs  of  protest,  and  all  other  charges  accruing 
thereon.  This  payment  was  not  known  in 
New  York  when  McBride  paid  the  bill  to  the 


principles  upon  which  an  action  will  be  sus- 
tained for  money  paid  by  mistake,  are  examined  at 
large  in  the  case  of  Mowatt  v.  Wright,  1  Wendell, 
355.  See  also  Waite  v.  Leggett,  8  Cowen,  195  ;  Clarke 
v.  Butcher,  9  Cowen,  674. 
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defendants,  nor  when  they  remitted  the  money; 
but  notice  of  the  payment  in  London  had  been 
regularly  sent,  and  was  afterwards  received 
by  the  defendants.  On  the  day  the  defendants 
received  payment  from  McBride,  they  made  a 
remittance  of  £939  10*.  Id.  sterling  to  Pigou 
&  Co.,  partly  to  pay  the  balance  for  which  the 
bill  was  remitted,  and  partly  to  meet  new  debts, 
which  it  was  expected  would  shortly  become 
due  from  them  to  Pigou  &  Co.,  for  notes  of 
Pigou  &  Co.  which  th«  defendants  had  to  col- 
lect, as  agents  of  Pigou  &  Co.,  and  which, 
with  the  former  balance,  would  equal  or  ex- 
ceed the  sum  of  £939  10*.  Id.  The  accounts 
between  the  defendants  and  Pigou  &  Co.  had 
been  balanced  by  the  defendants,  without 
noticing  the  £500  paid  to  Pigou  &  Co.  on  the 
bill  ;  and  Pigou  &  Co.  had  not  furnished  any 
accounts  taking  notice  of  the  bill. 

Mr.  Harris,  for  the  plaintiffs.  The  money 
was  paid  in  this  case  under  a  mistake  of  fact. 
(Doug.,  638  ;  1  Term  Rep.,  285.)  The  plaint- 
iffs did  not  know  at  the  time  that  the  bill  had 
been  paid  in  London,  and  had  that  fact  been 
known  to  them  they  would  not  have  paid  the 
money. 

The  defendants  in  this  case  were  not  the 
agents  of  Pigou,  Andrews  &  Wilkes.  They 
remitted  the  bill  in  their  own  names,  and 
guarantied  its  payment.  It  was  remitted  in 
payment  of  a  debt.  In  Thompson  v.  Robert- 
son cfe  Browne  (4  Johns.  Rep.,  27)  it  was  de- 
cided that  the  holder,  or  person  to  whom  a 
bill  is  remitted,  after  the  protest,  is  the  agent 
of  the  remitter. 

*If  the  defendants  were  agents,  they  [*444 
were  not  entitled  to  damages  ;  and  the  person 
to  whom  a  bill  is  remitted  in  payment  of  a  debt 
cannot  recover  damages  in  case  of  a  protest. 
(1  Johns.  Cas.,  107  ;  1  Dallas,  26  ;  4  Dallas, 
153.) 

If  a  suit  had  been  brought  against  the  pres- 
ent plaintiff,  on  the  return  of  the  first  of  the 
exchange,  and  before  trial  information  had  been 
received  by  them  of  the  bill  having  been  paid 
in  London,  they  could  have  availed  them- 
selves of  this  payment  in  their  defense.  (4 
Johns.  Rep.,  144.) 

Damages  on  bills  of  exchange  are  given  in 
lieu  of  re-exchange,  and  the  costs  and  charges. 
In  the  present  case  there  was  no  re-exchange, 
and  so  the  defendants  are  not  entitled  to  the  20 
per  cent,  damages. 

If  the  defendants  have  received  the  money 
of  the  plaintiffs,  and  had  the  use  of  it,  they 
ought  to  pay  interest. 

Messrs.  Golden  and  Hoffman,  'contra.  No 
doubt  where  the  same  debt  has  been  paid  twice, 
under  a  mistake,  one  of  the  payments  must  be 
refunded.  But  the  question  is,  which  was  the 
rightful  payment  ?  When  the  bill  was  re- 
turned protested,  the  defendants  had  an  abso- 
lute and  vested  right  to  the  amount  of  the  bill, 
with  damages  ;  and  they  were  not  bound  to 
wait,  after  a  regular  protest  for  nonpayment, 
to  see  whether  the  bill  might  not  eventually 
be  paid  in  England.  Such  a  doctrine  would 
create  the  greatest  uncertainty  and  incon- 
venience in  commercial  transactions.  The 
plaintiffs  engaged  to  the  defendants  that  the 
bill  should  be  accepted,  and  paid  when  it  be- 
came payable.  A  right  of  action  attached 
against  the  plaintiffs,  when  the  bill  was  pro- 
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tested  for  nonpayment  ;  and  the  right  of  the 
defendants  to  recover  of  the  plaintiffs  the 
amount  of  the  bill  with  damages  became  abso- 
lute. A  protest  of  the  first  of  the  set  was  a 
protest  of  the  whole.  The  contract  of  the 
plaintiffs  was  broken,  and  the  defendants  had 
a  legal  and  perfect  right  to  the  damages.  Have 
they,  by  themselves,  or  by  their  agents,  done 
445*J  *any  act  to  waive  this  right  ?  Pigou  & 
Co.  were  the  agents  of  the  defendants  no  fur- 
ther than  to  receive  the  money  on  the  bill,  and 
to  return  it  immediately,  if  protested.  After 
the  protest  their  agency  was  at  an  end,  and 
they  had  no  authority,  after  the  first  of  the  set 
had  been  returned  with  protest,  to  make  an 
arrangement  with  the  drawees,  so  as  to  effect 
or  destroy  the  rights  of  the  parties  under  the 
protest.  On  a  protest  for  non-acceptance,  the 
holder  may  recover  the  amount  of  the  bill 
with  damages ;  and  suppose  they  have  been 
paid  or  recovered  on  a  protest  for  non-accept- 
ance, and  the  bill,  on  arriving  at  maturity,  has 
been  afterwards  paid,  can  the  indorser  or 
drawer  recover  back  the  damages  he  has  paid? 

Suppose  a  vessel  sunk  at  sea,  and  a  right  of 
abandonment  vested  and  loss  paid,  and  the 
vessel  afterwards  is  recovered,  can  the  insur- 
ers recover  back  the  money  paid  for  a  total 
loss  ?  It  is  said  that  the  defendants  have  sus- 
tained no  damages  ;  but  their  credit  with 
Pigou  &  Co.  was  diminished  to  the  amount  of 
the  bill. 

We  admit  that  the  plaintiffs  have  a  right  to 
recover  back  the  money  they  have  paid  from 
some  person,  but  not  from  the  defendants.  If 
the  drawees  had  funds  in  their  hands,  they 
are  answerable  for  not  accepting  the  bill.  If 
the  drawers  had  no  right  to  draw,  they  are 
entitled  to  no  remedy.  If  Pigou  &  Co.  have 
received  money  which  they  had  no  right  to 
receive,  they  are  answerable.  After  the  re- 
turn of  the  bill,  they  ceased  to  be  the  agents 
of  the  defendants,  and  acted  at  their  peril. 
The  defendants  have  not  been  in  fault.  They 
had  a  legal  right  to  the  money  when  they  re- 
ceived it  ;  and  the  rights  of  the  parties  must 
be  determined  as  they  stood  at  that  time. 

The  plaintiffs  cannot  be  entitled  to  interest, 
for  the  defendants  had  no  use  of  the  money, 
having  remitted  it  immediately  to  London. 
44O*]  *Mr.  T.  A.  Emmett,  in  reply.  In 
Thompnon  v.  Robertaon  the  only  question  was, 
who  was  entitled  to  the  20  per  cent  damages. 
Palmer  refused  to  take  the  bill  in  payment, 
and  the  court  said  that  he  was  a  mere  agent, 
and  not  entitled  to  the  damages.  The  bill 
was  not  remitted  in  the  ordinary  course  of 
commercial  transactions.  The  point  decided 
was  that  as  between  the  remitter  of  a  bill  to 
pay  a  debt,  and  the  creditor  to  whom  it  was 
remitted,  the  latter  is  not  entitled  to  damages 
in  case  of  a  protest. 

An  indorser  is  a  conditional  security,  and  he 
has  no  right  of  action  on  the  bill  against  the 
other  parties  until  he  has  paid  i)..  How  then 
have  the  plaintiffs  broken  their  contract  ?  The 
engagement  of  an  indorser  is,  that  he  will  pay 
the  money,  if  the  drawee  does  not.  The 

Elaintiffs  indorsed  the  bill  to  the  defendants, 
y  whom  it  was  indorsed  and  remitted.  The 
defendants,  when  the  bill  was  dishonored, 
were  not  called  on  to  pay,  and  so  they  had  no 
right  to  call  on  the  plaintiffs.  The  only  per- 
Joans.  RKP.,  7. 


sons  who  could  call  on  the  defendants  were 
the  indorsees  in  England,  and  before  apply- 
ing to  the  defendants  they  actually  received 
the  money  there.  Suppose  Pigou  «fe  Co.  had 
sued  the  defendants  as  indorsers  on  the  bill, 
could  they  not  have  pleaded  or  set  up  the  sub- 
sequent payment  V  The  bill  was,  in  fact,  paid 
in  London  before  the  money  was  paid  here. 
There  was  no  liability,  therefore,  on  the  part 
of  the  defendants  as  indorsers,  to  pay  the  bill, 
when  they  called  on  the  plaintiff  sand  received 
the  money.  A  payment  of  one  of  a  set  is  a 
payment  of  the  whole.  If  the  principal  and 
all  charges  and  expenses  were  paid  in  London, 
on  what  ground  can  the  20  per  cent,  damages 
be  claimed  here  ?  Pigou  &  Co.  were  not 
agents  of  the  defendants.  They  held  the  bill 
in  their  own  right,  as  indorsees.  They  re- 
turned the  first,  but  retained  the  second  of 
exchange.  They  had  a  right,  as  holders  of 
the  second  bill,  to  receive  the  money  of  the 
drawees.  The  payment  to  them  was  a  valid 
one.  And  the  money  having  been  paid  by  the 
drawees,  the  responsibility  of  *every  [*447 
other  party  on  the  bill  was  discharged  and  at 
an  end.  The  plaintiffs  cannot  recover  the 
money  of  Pigou  &  Co.,  for  they  had  a  right  to 
receive  it.  If  the  payment  in  London  was 
rightful,  every  subsequent  payment  was 
wrongful.  That  payment  is  rightful  which  is 
paid  to  the  person  who  has  a  right  to  receive 
the  money,  and  the  power  to  enforce  its  pay- 
ment in  a  court  of  justice.  Pigou  &  Co.  had 
this  right  and  this  power,  and  the  payment  to 
them  was,  therefore,  rightfully  made. 

It  is  said  that  the  rights  of  the  defendants 
were  vested  and  fixed  by  the  protest.  Admit- 
ting this  to  be  so,  yet  if  payment  is  made  be- 
fore an  action  is  brought,  it  devests  the  right 
of  action. 

If  the  duty  of  Pigou  &  Co.  was  merely  to 
receive  the  money,  or  return  the  bill,  why  did 
they  not  return  the  whole  set  ?  If  they  are  to 
be  deemed  agents  of  the  defendants,  it  is  a  case 
where  both  the  principal  and  agent  are  en- 
titled to  receive  ;  and  if  the  payment  is  first 
made  to  the  agent,  it  will  defeat  a  subsequent 
payment  to  the  principal.  Commercial  agents 
residing  abroad  are,  in  regard  to  persons  re- 
siding here,  considered  as  principals.  The 
plaintiffs  are  not  bound  to  look  to  persons  be- 
yond the  jurisdiction  of  the  State. 

The  plaintiffs  were  not  bound  to  inquire  or 
know  in  what  character  the  defendants  pur- 
chased and  remitted  the  bill.  The  questions 
between  remitters  and  the  persons  to  whom 
bills  are  remitted,  or  between  principals  and 
agents,  arise  only  between  the  immediate 
parties,  and  not  between  them  and  third  per- 
sons. 

Per  Curium.  When  notice  was  given  to 
McHridc  of  the  nonpayment  of  the  bill,  it  had 
already  been  paid  by  the  drawees  to  Pigou  & 
Co.  All  the  three  of  the  set  of  exchange 
formed  but  one  bill,  and  a  payment  to  the 
holder  i«  good,  whichever  of  the  set  he  may 
happen  to  have  in  his  possession.  This  must 
btr  considered  us  a  valid  payment  by  the 
drawees,  although  it  was  after  protest  for 
•nonpayment,  [because  Pigou  &  Co.  F*44H 
were  holders  of  the  bill  as  general  Indorsees, 
and  the  legal  title  was  in  them.  Miller  ifc  Co. 
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had  a  right  to  consider  them  as  owners  of  the 
bill,  and  as  owners  they  could  waive  the  de- 
fault and  accept  the  payment.  They  did  not 
hold  the  bill  under  any  special  or  limited  in- 
dorsement. The  notice  to  McBride  and  the 
subsequent  payment  by  him,  were  consequent- 
ly founded  in  mistake.  It  was  done  upon  the 
assumption  of  a  fact  which  did  not  then  exist. 
The  bill  was  not  dishonored  when  the  pay- 
ment was  n:ide  by  McBride,  as  that  dishonor 
had  been  duly  waived  by  the  party  competent 
to  waive  it.  A  drawee,  as  well  as  a  third  per- 
son, after  he  has  suffered  a  bill  to  be  pro- 
tested for  nonpayment,  may  pay  it  supra  pro- 
tect. (Chitty  on  Bills,  163.)  This  case  then 
resolves  itself  into  the  ordinary  case  of  money 
paid  by  mistake  of  the  fact,  and  the  plaintiffs 
are  entitled  to  recover  back  the  whole  sum 
paid,  with  the  20  per  cent,  inclusive,  and  in- 
terest ;  and  judgment  must,  therefore,  be  en- 
tered upon  the  verdict  as  it  stands. 

VAN  NESS,  J.,  dissented.  He  thought  that 
after  the  bill  had  been  protested  for  non-accept- 
ance and  nonpayment,  and  sent  back  by  the 
holder  in  London  to  the  defendants  here,  the 
drawees  paid  the  money  to  the  holders  in  Lon- 
don, at  their  peril.  That  the  different  bills  of 
the  set  made  but  one  bill  of  exchange ;  and 
when  one  of  the  set  was  received  by  the  de- 
fendants here  with  the  protest  for  nonpay- 
ment, their  right  to  receive  the  money  from 
the  drawers  or  the  indorsers,  the  present 
plaintiffs,  was  complete ;  and  the  money  hav- 
ing been  rightfully  received,  could  not  be  re- 
covered back  by  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
Cited  in-5  Rob.,  585. 


449*]  *MUMFORD 

THE  PHGENIX  INSURANCE  COMPANY. 

Marine  Insurance —  Warranted  Free  From 
Seizure  for  Illicit  Trade — Detention  of  Vessel 
by  English  Cruiser — No  Person  Went  on 
Sliore — Seizure  and  Confiscation  Under  Ber- 
lin Decree — Alleged  False  Declaration  of  Cap- 
tain— "Had  Not  Been  in  England  " — Insurers 
Liable. 

The  cargo  was  insured  from  New  York  to  Cher- 
bourg, in  France ;  and  the  policy  contained  a 
clause,  "  warranted  free  from  seizure  for  or  on  ac- 
count of  any  illicit  or  prohibited  trade.  The  vessel 
met  with  an  English  cruiser,  and  was  compelled  to 
go  into  the  outer  road  of  Plymouth,  where  she  was 
detained  six  hours,  and  then  suffered  to  proceed, 
but  no  person  belonging  to  the  vessel  went  on 
shore  during  the  time  of  her  detention.  The  vessel 
and  cargo  arrived  at  Cherbourg,  and  were  there 
seized  under  the  Berlin  decree,  and  confiscated,  on 
the  alleged  ground  that  the  captain,  on  his  examin- 
ation by  one  of  the  officers  of  the  port,  had  made  a 
false  declaration  that  he  had  not  been  in  England. 
It  was  held  that  this  was  not  a  loss  arising  from  any 
illicit  or  prohibited  trade  ;  but  under  the  general 
peril  of  "  arrests  and  detainments  of  princes;"  and 
that  the  insurers  were  liable.* 

Citation— 3  Johns.,  88. 

*To  constitute  a  breach  of  warranty  "against 
seizure  or  detention  on  account  of  illicit  or  pro- 
hibited trade,  there  must  bean  illicit  or  prohibited 
trade  in  fact  existing.  A  condemnation  under  pre- 
text of  such  a  trade  is  not  enongh.  Johnston  v. 
Ludlow,  2  Johns..  C,  4«1 ;  S.  C.,  1  Caines,  C,  E,  xxix  ; 
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THIS  was  an  action  on  a  policy  of  insur- 
ance, on  goods  on  board  of  the  ship  Vic- 
tory, from  New  York  to  Cherbourg,  in  France. 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  June,  1810,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  following  case,  with  liberty  to 
either  party  to  turn  the  same  into  a  special 
verdict.  The  policy  contained  the  usual 
printed  clause,  "  warranted  free  from  seizure 
for  or  on  account  of  any  illicit  or  prohibited 
trade." 

The  Victory  sailed  from  New  York  the  be- 
ginning of  August,  1807,  with  a  cargo  on 
board.  The  goods  insured  consisted  of  225 
barrels  of  potashes,  and  thirty  tons  of  fustic, 
which  were  admitted  to  be  American  prop- 
erty, belonging  to  the  plaintiff,  and  of  which 
he  was  the  Importer.  On  the  30th  of  August, 
1807,  while  on  her  voyage,  the  Victory  met 
with  an  English  gun  brig,  which  compelled 
her  to  go  to  Plymouth,  her  papers  being  taken 
by  the  master  of  the  gun  brig.  She  arrived 
in  the  outer  road  of  Plymouth  on  the  same 
day,  and  after  being  detained  six  hours,  her 
papers  were  returned,  and  she  was  permitted 
to  proceed  on  her  voyage.  During  this  deten- 
tion neither  the  master  nor  any  of  the  crew 
went  on  shore,  arid  the  ship's  papers  were  re- 
turned without  any  indorsement.  The  Vic- 
tory arrived  in  the  Cherbourg  roads  on  the 
1st  of  September,  1807,  and  after  the  usual 
examinations  of  the  officers  of  the  customs 
and  of  the  government,  she  was  conducted  by 
the  pilot  to  the  town  of  Cherbourg,  where  she 
arrived  the  3d  of  September.  The  next  day 
the  master  made  a  report  of  the  ship  and  car- 
go, in  the  usual  manner,  but  not  receiving 
any  permit  to  land  the  cargo,  he  remained, 
without  breaking  bulk,  *until  the  7th  [*45O 
or  8th  of  September.  On  the  4th  of  Septem- 
ber, the  master  and  two  seamen  made  a  re- 
port and  entry  of  the  ship  at  the  custom- 
house, and  the  following  declaration,  which 
was  entered  in  the  custom-house  register : 
' '  That  the  Victory  was  carried  by  an  English 
man-of-war  brig  into  the  outer  road  of  Ply- 
mouth, where  she  anchored  for  the  space  of 
six  hours,  after  which  time  she  was  permitted 
to  prosecute  her  voyage."  The  master  also 
made  his  protest,  in  which  he  stated  that  his 
ship  was  leaky,  and  requested  that  the  cargo 
might  be  discharged,  as  he  feared  it  was  dam- 
aged. On  the  7th  of  September,  the  con- 
signees of  the  plaintiff  (the  ship  and  residue 
of  the  cargo  being  put  under  sequestration) 
made  the  requisite  declarations,  entries  and 
bonds  at  the  custom-house,  for  the  purpose  of 
landing  the  goods  ;  but  the  custom-house  offi- 
cer refused  a  permit  to  land  them,  unless  the 
consignees  should  give  their  obligation  and 
declaration  that  the  same  should  remain  in 
sequestration,  at  the  custom-house,  which 
obligation  and  declaration  was  accordingly 
given,  before  obtaining  any  permit  to  land. 
After  obtaining  such  permit,  the  potashes  and 
fustic  were  landed,  under  the  inspection  of 
the  custom-house  officers,  and  placed  in  the 

Graham  v.  Pennsylvania  Ins.  Co.,  2  Wash.  C.  C.  R., 
113 ;  and  see  further  as  to  this  clause,  Church  v. 
Hubbart,  2  Cranch,  187 ;  Smith  v.  Delaware  Ins. 
Co.,  3  Wash.  C.  C.  R.,  127 ;  Ocean  Ins.  Co.  v.  Francis, 
2  Wendell,  64;  Oracle  v.  New  York  Ins.  Co.,  IS 
Johns.  Rep.,  161. 
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warehouses  designated  by  government,  where 
they  were  kept  under  the  keys  of  the  custom- 
house, in  the  possession  of  its  officers.  The 
consignees  had  not  the  possession  or  disposal 
of  the  goods  at  any  time,  nor  any  control  over 
them  ;  but  from  the  time  of  their  landing  until 
they  were  condemned  and  sold,  they  remained 
sequestered,  and  under  the  keys  of  the  cus- 
tom-house. The  goods  were  not  put  under 
the  custom-house  keys  by  the  consignees,  for 
the  purpose  of  enjoying  the  privilege  of  en- 
trepot, or  any  other  facilities  to  the  consignees  ; 
and  the  goods  were  free  from  duty,  on  impor- 
tation into  France.  A  guard  was  placed  on 
the  ship  on  the  7th  of  September,  before  the 
goods  were  landed,  and  after  certain  examina- 
tions and  proceedings,  the  ship  and  cargo 
451*]  were,  on  the  next  day,  declared  to  *be 
liable  to  seisure,  and  ordered  to  remain  under 
sequestration  until  superior  orders  were  re- 
ceived ;  and  the  necessary  precautions  were 
taken,  on  the  part  of  the  government,  to 
secure  the  vessel  and  the  cargo,  including  the 
goods  insured,  which  were  afterwards  con- 
demned by  the  French  council  of  prizes. 

The  proces  verbal,  on  which  the  decree  of 
condemnation  purported  to  be  grounded, 
stated  that  the  director  of  the  customs  at 
Cherbourg  having,  on  the  7th  of  September, 
1807,  received  a  letter  from  the  Director-Gen- 
eral of  the  customs,  dated  the  4th  of  Septem- 
ber, informing  that  the  emperor  had  decided 
that  the  7th  and  8th  articles  of  the  decree  of 
the  21st  of  November,  1806,  called  the  Berlin 
decree,  should  have  a  full  and  entire  exe- 
cution, and  that  no  vessel  which  should  have 
touched  in  England,  or  should  have  been  car- 
ried thither,  should  be  admitted  ;  and  that 
the  said  director  of  the  customs,  having  re- 
ceived information  from  one  of  the  chief 
officers  of  the  customs,  informing  him  that  it 
appeared,  by  the  declaration  of  the  captain  of 
the  Victory,  and  two  of  the  crew,  made  at  the 
custom-house,  that  the  ship  had  touched  in 
England,  the  director  went  to  the  principal 
commissary  of  marine,  and  having  learned 
that  in  comtempt  of  the  3d,  7th  and  8th  arti- 
cles of  the  said  decree,  which  were  made 
known  to  the  captain,  in  his  own  language, 
by  one  of  the  officers  of  the  frigate  Station- 
aire,  the  captain  had  declared  that  he  did  not 
come  direct  from  England,  nor  from  the  En- 

flish  colonies,  and  had  not  been  there  since  the 
1st  November,  1806,  directed  a  guard,  on  the 
7th  of  September,  to  be  placed  on  the  Victory, 
which  was  accordingly  done.  That  on  the 
•8th  of  September,  an  examination  was  had  on 
board  of  the  Victory,  by  the  proper  officers  of 
the  government  ;  and  it  was  found  by  the 
ship's  log-book  that  she  anchored  in  the  outer 
road  of  Plymouth  on  the  30th  of  August, 
1807,  where  she  was  carried  by  an  English 
brig  ;  that  the  captain  had  been  on  shore,  and 
452*]  that  the  ship  had  left  the  *road  of 
Plymouth  on  the  31st  of  August,  and  pursued 
her  destination  to  Cherbourg  ;  that  during  the 
examination  of  the  log-book  the  captain  of  the 
Victory  went  on  deck  and  took  from  his  pock- 
etbcok  a  pa|wr,  which  he  tore  in  pieces  ;  that 
the  pieces  being  put  together,  the  paper  was 
found  to  be  a  certilicate  of  the  American  con- 
sul at  Plymouth,  purporting  that  the  ship  had 
been  carried  by  an  English  armed  brig  into 
JOHNS.  REP.,  7. 


|  that  port,  and  released  to  continue  her  voy- 
I  age ;  that  the  master,  mate,  and  one  of  the 
j  mariners  were  interrogated  anew,  and  made  the 
:  declaration  which  they  had  made  at  the  cus- 
j  torn-house.       That  the  master,    being  asked 
j  why  he  made  a  false  declaration  to  the  coni- 
!  mandant  of  the  frigate  Slationaire,  in  affirm- 
j  ing  that  he  had  not  touched  yi  England,  he 
i  answered  that  he  did  not  understand  the  ques- 
j  tion.     That  on  being  asked  why  he  privately 
I  tore  the  certificate  of  the  American  consul,  he 
i  answered  that  he  was  astonished  at  the  ques- 
j  tions  put  to  him,  and  was  afraid  lest  it  might 
I  injure  him  ;  that  he  was  then  informed  that 
the  ship  and  cargo  were  subject  to  seizure,  in 
conformity  to  the  7th  an  8th  articles  of  the 
decree  of  the  21st  November,   1806,  for  the 
single  fact  of  his  false  declaration ;  but  as  to 
the    cargo,    part  of  which  was  already  dis- 
charged and  under  the  control  of  the  custom- 
house, things  should  remain  in  the  state  they 
were,  until  superior  orders  should  be  received  ; 
and  necessary  measures  were  taken,  on  the 
part  of  the  government,    to  secure  the  ship 
and  cargo. 

The  proct*  verbal  was  sent  to  the  counselor 
of  state,  and  on  the  20th  of  September,  1807, 
his  letter  was  received,  stating  that  there  was 
a  good  cause  of  seizure  of  the  ship  and  cargo, 
as  English  property,  on  the  ground  of  a  con- 
travention of  the  8th  article  of  the  Berlin  de- 
cree. 

The  proces  verbal,  and  other  acts  and  docu- 
ments, were  transmitted  to  the  Council  of 
Prizes,  who  pronounced  a  decree,  declaring 
the  seizure  of  the  ship  and  cargo,  including 
*what  was  landed  and  under  the  cus-  [*453 
torn-house  keys,  to  be  good  and  lawful,  under 
the  8th  article  of  the  decree  of  the  21st  No- 
vember, 1806.  and  confiscating  the  ship  and 
cargo  for  the  benefit  of  the  government,  to  be 
disposed  of  pursuant  to  that  decree.  The 
reasons  set  forth  in  the  decree  were,  that  the 
captain,  on  the  2d  of  September,  1807,  affirm- 
ed that  he  had  not  been  in  England,  when,  by 
his  log-book  and  his  own  declaration,  it  ap- 
peared that  he  had  been  in  England ;  that 
none  of  the  excuses  for  the  false  declaration 
offered  by  the  captain,  as  that  he  was  intoxi- 
cated at  the  time,  or  did  not  understand  the 
language  of  the  writing  he  signed,  which  was 
in  French  and  English,  could  be  admitted. 

The  captain  of  the  Victory  was  examined  as 
,  a  witness  at  the  trial.  He  testified  that  none 
j  of  the  crew  left  the  Victory  while  in  the  road 
!  of  Plymouth,  that  lie  was  ordered  on  board  of 
I  the  English  gun  brig,  but  never  went  ashore, 
nor  was  anything  taken  on  board,  except  the 
certificale  of  the  American  consul.  On  his  ar- 
rival at  the  Cherbourg  roads,  where  he  came 
to  anchor,  a  boat  from  tin-  custom-house,  and 
one  belonging  to  the  police,  came  on  board,  by 
whom  hi-  was  examined,  and  to  whom  he 
communicated  fullv  the  circumstance  of  his 
having  been  compelled  to  go  into  the  road  of 
Plymouth  ;  that  the  officers  of  the  l>oat£ exam- 
ined the  ship's  pajx-rs  and  log  book.  The  pi- 
lot then  directed  him  to  go  on  board  the  frig- 
ate Stationaire,  before  he  could  go  up  to  the, 
town,  and  he  accordingly  went  on  board  the 
frigate,  where  a  conversation  took  place  be- 
tween him  and  the  eonlmnndcr  ;  but  as  he  was 
ignorant  of  the  French  language,  and  there 
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was  no  interpreter  present,  he  understood  very 
little  of  what  was  said.  That  he  heard  no 
question  as  to  having  been  in  England,  or  hav- 
ing been  visited  by  the  British  ;  that  he  signed 
a  paper  written  in  the  French  language,  on 
board  of  the  frigate,  which  was  not  translated 
or  explained  to  him  ;  but  was  represented  to 
be  a  paper  wluch  it  was  necessary  for  him  to 
454*]  sign,  * before  the  ship  could  be  per- 
mitted to  go  up  to  the  town ;  that  the  ship's 
papers  and  log-book  were  taken  from  him  by 
the  French  officer,  and  were  not  returned  to 
him  again  ;  that  no  paper  or  decree  in  French 
and  English  was  shown  to  him,  and  that  he 
signed  no  declaration  nor  made  any  acknowl- 
edgement that  he  had  been  on  shore  in  England ; 
that  he  did  not  tear  the  certificate  of  the 
American  consul,  but  standing  on  deck,  while 
the  officers  were  examining  the  log-book,  he 
had  occasion  to  take  some  money  out  of  his 
pocket,  and  took  out,  at  the  same  time,  the 
certificate,  which  he  had  carried  in  his  pocket, 
as  a  paper  of  no  importance,  and  which  was 
much  worn,  and  on  being  asked  by  the  officer 
what  it  was,  he  said  it  was  a  paper  of  no  con- 
sequence, but  the  officer  appearing  desirous  to 
have  it,  he  gave  it  to  the  broker ;  and  that  he 
made  no  such  answers  as  are  stated  in  the 
process  verbal. 

A  deposition  of  a  witness  taken  in  Cher- 
bourg, under  a  commission,  was  read  in  evi- 
dence, which  stated  that  the  captain  of  the 
Victory  signed  a  paper  on  board  of  the  Sta- 
tionaire,  or  guard-ship,  in  the  road  of  Cher- 
bourg, declaring  that  the  Victory  did  not  come 
directly  from  England  or  an  English  colony  ; 
that  the  paper  was  in  the  French  language, 
and  was  signed  by  the  captain  without  any 
previous  interpretation  ;  and  the  officer  of  the 
guard-ship  observed  that  it  was  a  formality 
merely  to  announce  the  arrival  of  the  Victory 
and  the  nature  of  her  cargo  ;  that  if  the  usual 
interrogatories  had  been  put,  and  properly  in- 
terpreted to  the  captain  of  the  Victory,  the 
witness  believed  the  captain  would  have  men- 
tioned his  having  been  compelled  to  go  to 
Plymouth,  and  that  on  such  information  he 
would  have  been  ordered,  according  to  the  in- 
structions of  the  government  at  that  time,  to 
return  to  sea;  but  that  the  Victory,  not  hav- 
ing been  ordered  to  sea,  in  consequence  of  the 
misunderstanding  which  took  place  on  board 
the  guard-ship,  and  having  once  entered  the 
port  of  Cherbourg,  became  liable  to  be  confis- 
45!>*J  cated,  *under  the  decree  of  the  21st  of 
November,  1806,  and  that  no  means  used  by 
the  captain,  consignee,  or  any  person,  could 
save  her  or  her  cargo  ;  that  the  potashes  and 
fustic  were  at  no  time  at  the  disposal  of  the 
consignees,  but  the  seizure  was  commenced 
before  the  landing  of  the  goods,  and  never  re- 
moved ;  the  goods  having  been  permitted  to 
be  landed  only  on  giving  security  to  the  cus- 
tom-house to  have  them  forthcoming,  or  to 
pay  the  value  thereof,  and  to  submit  to  the 
decision  of  the  government  respecting  them. 

Soon  after  the  sentence  of  condemnation, 
the  potashes  and  fustic  were  sold  at  public 
auction,  under  the  direction  of  the  officers  of 
the  government,  and  the  proceeds  thereof  were 
received  and  kept  by  the  government  or  its 
agents. 

Mr.  8.  Jones,  Jan.,  for  the  plaintiff.     The 


plaintiff,  having  proved  his  interest,  that  the 
property  was  American,  and  that  it  was  seized 
before  it  was  landed,  and  afterwards  con- 
demned, is,  on  general  principles,  entitled  to 
recover.  Is  there  anything  in  the  reasons  as- 
signed by  the  French  court  for  the  condemna- 
tion which  can  defeat  or  prevent  his  recovery? 
The  consular  certificate  alleged  to  have  been 
destroyed  was  a  paper  of  no  consequence.  It 
is  impossible  that  the  captain  would  have  in- 
tended anything  improper  in  regard  to  that 
paper,  or  have  supposed  that  it  could  affect 
him.  His  account  of  it  is  natural,  and  un- 
doubtedly true.  He  positively  denies  the  en- 
try in  the  log-book,  as  stated  in  the  proces 
verbal;  his  papers  having  been  taken  from 
him  and  detained,  he  had  no  means  of  expla- 
nation, and  we  must  rely  on  his  deposition. 
Can  it  for  a  moment  be  believed  that  the  mas- 
ter could  have  understood  the  purport  of  the 
declaration  signed  by  him,  that  he  had  not 
been  in  England  ?  But  admitting  that  he 
knowingly  signed  it,  and  that  it  was  false,  is 
it  such  a  false  declaration  as  by  the  law  of 
*nations  would  be  a  cause  of  condom-  [*456 
nation  ?  If  it  is  not  a  sufficient  cause  of  con- 
demnation, under  the  law  of  nations,  neither 
can  it  be  under  the  Berlin  decree.  It  is  not 
requisite  to  inquire  whether  this  decree  is  a 
municipal  regulation  or  not.  Admitting  that 
France  had  a  right  to  prohibit  neutral  vessels 
which  had  touched  in  England,  or  been 
boarded  by  English  cruisers,  from  entering 
her  ports,  yet  she  could  have  a  right  only  to 
turn  away  such  vessels  from  her  ports,  not  to 
seize  and  condemn  them  for  that  cause.  Such 
a  seizure  and  condemnation  would  be  a  fla- 
grant act  of  hostility.  In  Mayne  v.  Walter 
(Park,  263,  474),  where  a  ship  was  warranted 
Portuguese,  and  was  condemned  by  the  French 
court  because  she  had  an  English  supercargo 
on  board,  Lord  Mansfield  said  it  was  an  arbi- 
trary, oppressive  regulation,  contrary  to  the 
law  of  nations,  and  the  insured  were  entitled 
to  recover.  After  being  released  by  the  Brit- 
ish cruiser,  the  master  could  not  avoid  pro- 
ceeding to  his  port  of  destination  ;  for,  accord- 
ing to  the  decision  in  Craig  v.  The  United  Ins. 
Co.  (6  Johns.  Rep.,  226),  the  fear  of  seizure 
under  the  Berlin  decree  would  not  have  justi- 
fied an  abandonment  of  the  voyage.  Besides, 
the  master  had  every  reason  to  believe,  from 
the  declaration  of  the  American  minister  at 
Paris,  that  the  Berlin  decree  would  not  be  en- 
forced against  American  vessels.  The  vessel 
was,  in  fact,  permitted  to  enter  Cherbourg. 
The  subsequent  seizure  and  condemnation  was 
arbitrary  and  unjust,  and  without  any  fault  of 
the  master.  Again,  if  the  master  did  know- 
ingly make  a  false  declaration,  it  was  barratry; 
being  a  fraudulent  act  done  to  the  injury  of 
the  owners.  (2  Str.,  1173  ;  6  Term  Rep. ,  379 ; 
8  East,  126;  Park,  114,  124.) 

Mr.  T.  A.  Emmet,  contra.  The  point  as  to 
barratry  must  be  dismissed  ;  for  there  is  no 
count  in  the  declaration  for  barratry.  The 
opinion  of  Lord  Ellen  borough,  in  Earle  v. 
Rowcroft,  subverts  all  distinction  between  bar- 
ratry and  the  faults  of  the  master.  It  is  an  es- 
sential ingredient  *in  an  act  of  barra-  [*457 
try,  that  it  is  done  by  the  master  for  his  own 
benefit.  (Park,  111.) 

[Mr.  Jones.     It  was  agreed  by  the  attorneys 
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that  any  special  counts  which  the  plaintiff 
thought  necessary,  should  be  added  to  the  dec- 
laration.] 

The  act  of  the  master  was  either  a  violation 
of  the  law  of  nations,  or  of  a  municipal  regu- 
lation of  the  government  of  France.  This  is 
not  barratry.  It  does  not  appear  that  the  con- 
duct was  ex  maleficio,  or  for  his  own  benefit. 

I  contend  that  the  goods  were  safely  landed, 
within  the  terms  of  the  policy.  The  vessel  ar- 
rived at  her  port  of  destination.  The  consign- 
ees came  forward  and  petitioned  to  have  the 
cargo  landed  ;  and  it  was  landed  in  conse- 
quence of  their  request.  Notwithstanding  the 
provisional  seizure,  the  goods  were  not,  in  fact, 
sequestered,  until  a  fortnight  after  they  had 
been  landed  at  the  request  of  the  consignees. 
The  words  in  the  policy,  "until  the  said  goods 
shall  be  safely  landed,"  could  never  be  intend- 
ed to  apply  to  the  goods,  after  they  had  once 
touched  the  land.  Suppose  they  had  been 
consumed  by  fire,  six  months  after  they  had 
been  put  into  the  custom-house  stores,  would 
the  insurers  have  been  liable?  Are  they  to 
continue  answerable  for  an  indefinite  time?  Is 
sea-risk  to  be  converted  into  land-risk?  The 
consignees  having  exercised  acts  of  owner- 
ship, and  procured  the  landing  of  the  goods, 
the  policy  was  at  an  end,  and  the  defendants 
discharged. 

Again,  here  was  a  seizure  and  condemna- 
tion for  an  illicit  and  prohibited  trade.  It  is 
true  that  the  Milan  and  Aranjuez  decrees  were 
hostile  and  belligerent.  But  France  did  not 
commence  her  system  by  an  open  hostile  act. 
The  Berlin  decree  is  not  of  that  character. 
458*]  *Tue  7th  article  merely  declares  that 
"no  vessel  coming  directly  from  England  or 
her  colonies,  or  having  been  there  since  the 
publication  of  the  decree,  should  be  admitted 
into  any  port.'  And  the  8th  article  declares 
"that  every  vessel  that,  by  a  false  declaration, 
contravenes  the  7th  article,  shall  be  seized,  and 
the  ship  and  cargo  confiscated,  as  if  English 
property."  It  is  not  liable  to  confiscation  as 
English  property,  but  as  if  it  were  English 
property. 

It  may  be  said  that  as  the  Council  of  Prizes 
adjudicated  upon  this  seizure,  it  was  hostile  ; 
but  as  the  decree  gives  jurisdiction  to  that 
court,  as  if  it  were  English  property,  they 
were  bound  to  decide  on  the  case.  This  de- 
cree is  a  mere  municipal  regulation.  It  does 
not  affect  the  flag  or  neutrality  of  other  na- 
tions. It  does  not  extend  to  the  high  seas.  It 
merely  affects  vessels  coming  into  the  ports  of 
France.  It  is,  therefore,  a  mere  prohibition  to 
trade,  and  is  distinguishable  from  the  Milan 
and  Aranjuez  decrees.  The  sentence  of  the 
court  declares  the  seizure  good  and  lawful  un- 
der the  decree,  but  does  not  contain  the  word 
"prize,"  or  any  language  indicating  a  hostile 
seizure.  The  case  of  Johnson  A  Witr  v.  Lud- 
lnw(2  Johns.  Cas.,  481)  will,  probably,  be  cited 
to  show  that,  to  constitute  a  breach  of  the  war- 
ranty, there  must  be  an  illicit  and  prohibited 
trade,  in  fact ;  and  that  it  is  not  sufficient  to 
show  a  condemnation,  under  pretext  of  an 
illicit  trade.  I  admit  that  this  decision  is  con- 
firmed by  the  case  of  Graham  v.  The  Pennsyl- 
vania Tint.  Co.,  in  the  Circuit  Court  of  tin- 
United  States  for  the  district  of  Pennsylvania. 
<Condy's  ed.  of  Marshall,  346  a,  347,  in  note,.') 
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But  the  words  "for  or  on  account  of"  must 
mean  something  more  than  a  seizure  for  an 
illicit  trade,  in  fact.  From  the  evidence  in  the 
case,  it  must  be  taken  as  a  fact  that  the  cap- 
tain did  make  a  false  declaration,  in  conse- 
quence of  which  the  trading  at  Cherbourg  be- 
came illicit.  The  fact  having  happened,  by 
which  the  trade  under  the  Berlin  decree  be- 
came illicit,  and  so  declared  by  the  Council  of 
Prizes.  *will  this  court  say  there  was  [*459 
no  illicit  trade?  The  facts,  according  to  the 
proces  verbal,  were  proved  by  four  witnesses  ; 
and  are  they  now  to  be  contradicted  or  ex- 
plained by  the  testimony  of  the  captain?  If, 
then,  this  was  a  prohibited  trade,  and  the  seiz- 
ure was  for  that  cause,  the  defendants  are  dis- 
charged. 

Mr.  Hoffman,  in  reply.  The  goods  were 
never  safely  landed.  When  the  captain  went 
to  the  custom-house  to  make  his  entry,  he  de- 
clared truly  that  he  had  been  carried  into 
Plymouth  ;  and  in  consequence  of  this  decla- 
ration, there  was  a  provisional  seizure  of  the 
vessel  and  cargo.  The  case  states  that  at  no 
time  were  the  goods  under  the  dominion  of 
the  consignees. 

Whether  the  captain  did  make  a  false  decla- 
ration or  not,  is  open  to  examination  here,  and 
the  fact  is  positively  denied  by  him.  His  de- 
position fully  explains  the  transaction,  and 
shows,  most  satisfactorily,  that  he  never  made 
such  a  declaration.  But  even  admitting  that 
he  did  make  a  false  declaration  on  board  of 
the  guard-ship,  he  did  not  falsify  the  warranty 
of  neutrality,  nor  the  warranty  as  to  illicit  or 
prohibited  trade.  The  provisional  seizure  was 
not  made  on  account  of  his  false  declaration  at 
the  mouth  of  the  river,  but  on  account  of  his 
true  declaration  at  the  custom-house.  Before 
the  4th  September,  the  Berlin  decree  had  nev- 
er been  enforced  against  the  Americans.  This 
ship  was  the  first  victim. 

But  it  is  said  that  the  Berlin  decree  is  a  mere 
municipal  regulation.  The  preamble  shows 
its  true  character.  It  is  hostile  to  Great  Brit- 
ain, and  to  the  gratification  of  that  hostility 
it  sacrifices  all  neutral  rights.  There  is  no 
distinction  between  this  and  the  Milan  decree. 
Both  are  dictated  by  the  same  spirit,  and  form 
part  of  the  same  system.  The  principles  of 
both  are  the  same.  The  latter  is  onlv  more 
explicit  and  extensive  than  the  *form-  J*4($O 
er.  A  condemnation  as  if  it  were  English 
property  is  the  same  a^s  a  condemnation  as  en- 
emy's property.  The  case  of  Craig  v.  The 
United  In*.  C7<>.  admits  that  a  seizure  under  the 
Milan  decree  would  be  within  the  policy.  It 
is  for  the  court  to  decide  whether  the  Berlin 
decree  does  not  violate  neutral  rights.  If  it 
does,  it  ceases  to  be  a  mere  municipal  regula- 
tion. The  question  is  substantially  decided.in 
the  case  of  Speyer  v.  The  New  York  In*.  Co.  (8 
Johns.  Hep.,  88). 

But  if  the  Berlin  decree  was  a  mere  muni- 
cipal regulation,  the  act  of  the  master  must  be 
barratry.  For  it  is  settled  that  if  the  master 
knowingly  violates  the  laws  of  the  country  to 
which  the  vessel  is  destined,  in  consequence 
of  which  she  is  seized,  it  is  an  act  of  barratry. 

KKNT,  Ch.J.  That  question  was  discussed 
in  the  case  of  Striftlfy  v.  DelnfirM  (2  ('nines. 
223;  and  see  Kendrifkv.DelafifM,  2  Caines,  67.) 
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Per  Curiam.  The  seizure  in  this  case  was 
not  on  account  of  the  fact  of  the  ship  having 
come  from  England.  That  fact  would  only 
have  caused  the  vessel  to  be  sent  away.  She 
was  seized  and  condemned  with  her  cargo,  on 
the  single  ground  of  a  false  declaration  of  the 
captain,  made  on  board  the  Stationaire,  that  he 
had  not  been  to  England.  This  appears  from 
the  proceedings  in  the  French  admiralty,  and 
it  was,  therefore,  not  a  loss  "  for  or  on  account 
of  any  illicit  or  prohibited  trade."  The  avowed 
cause  of  the  seizure  and  loss,  being  a  fraud  in 
the  master,  distinguishes  this  case  from  that  of 
Speyer  v.  New  York  Ins.  Co.  (3  Johns.  Rep., 
88),  to  which  it  would  otherwise  have  been 
very  analogous.  The  ground  of  condemnation 
was  proved,  upon  the  trial  of  this  cause,  to  be 
untrue  and  unjust,  and  it  was  a  charge  exceed- 
ingly improbable  in  itself,  considering  the  cir- 
cumstances at  the  time.  But  we  have 
461*]  *nothing  to  do  here  with  the  pretexts 
for  the  condemnation,  so  long  as  the  loss  was 
not  for  any  illicit  or  prohibited  trade.  The  loss 
came  under  the  general  peril  of  "arrests  and 
detention  of  princes."  Going  to  Cherbourg, 
after  having  touched  at  Plymouth,  was  going 
to  a  prohibited  port,  under  the  7th  article  of 
the  Berlin  decree  ;  but  the  mere  entry  into 
that  port  was  not  a  breach  of  warranty.  If 
there  had  been  no  seizure,  and  the  ship  had 
taken  fire  and  been  burnt  in  the  harbor,  before 
the  goods  were  landed,  the  insurer  would  un- 
doubtedly have  been  liable.  Seizure  for  trading 
or  attempting  to  trade  at  Cherbourg,  contrary 
to  the  Berlin  decree,  would  have  brought  the 
case  within  the  reach  of  the  warranty.  The 
seizure  and  condemnation,  in  this  case,  were 
not  made  upon  that  ground,  but  on  the  ground 
of  an  alleged  imposition  by  the  captain  ;  and 
if  it  be  established  by  the  case  that  the  loss  did 
not  arise  from  seizure  for  a  prohibited  trade, 
but  from  seizure  for  another  cause,  the  insurer 
is  responsible  for  the  loss. 

Judgment  for  the  plaintiff. 
Distinguished— 12  Wend.,  468. 


THOMAS  v.  ROOSA. 

Note  Payable  in  Chattels — Declaration  under 
Statute — Breach  Assigned — Defendant  did  not 
Pay  Money —  Verdict — Reference  to  Statute 
Surplusage — Defect  in  Assignment  of  Breach — 
Aided  by  Verdict. 

Where  a  promissory  note,  payable  in  chattels,  was 
declared  upon  as  under  the  statute,  and  the  breach 
assigned  was  that  the  defendant  did  not  pay  the 
money  mentioned  in  the  note,  &c..  it  was  held,  after 
verdict,  that  the  reference  to  the  statute  might  be 
rejected  as  surplusage,  and  the  defect  in  assigning 
the  breach  was  aided  by  the  verdict,  so  that  the 
court  would  intend  that  a  sufficient  breach  was 
proved. 

Citations— 2  Jones,  125 :  Skin.,  344. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  two  counts  on  two 
several  promissory  notes.  The  second  count 
was  on  a  note  by  which  the  defendant  prom- 
ised to  pay  the  plaintiff  "  in  a  good  horse,  to 
be  worth,  with  saddle  and  bridle,  eighty  dol- 
lars, and  goods  out  of  the  store  amounting  to 
462*]  twenty  dollars,"  &c.,  by  *reason 
8  SO 


whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  "  the  defendant  be- 
came liable  to  pay,"  &c.,  and  being  so  liable, 
&c.,  undertook,  &c.  ;  yet  the  defendant,  not 
regarding,  &c.,  "hath  not  paid  the  said 
several  sums  of  money  in  the  said  notes  men- 
tioned, nor  any  part  thereof,"  &c. 

At  the  trial  of  the  cause,  at  the  circuit  in 
Sullivan  County,  in  September,  1810,  a  gene- 
ral verdict  was  taken  for  the  plaintiff  for  the 
sums  due  on  both  notes. 

Mr.  Caines,  for  the  defendant,  moved  in  ar- 
rest of  judgment,  1.  Because  the  note  in  the 
second  count  was  declared  on  under  the 
statute  ;  and,  2.  Because  the  breach  was  ill  as- 
signed. He  cited  1  Saund.,  32  ;  2  Saund.,  181 
b  ;  1  Saund.,  228  ;  Com.  Dig.  Plead.,  C,  45,  49. 

Mr.  Fink,  contra. 

Per  Curiam.  The  note  in  the  second  count 
was  payable  in  chattels,  and  so  was  not  a 
promissory  note  under  the  statute,  but  the  ref- 
erence to  the  statute  may  be  rejected  as  sur- 
plusage, and  is  good  after  verdict.  Nor  was 
any  request  requisite  to  be  specially  averred 
and  proved,  for  a  request  was  not  parcel  of 
the  contract.  The  contract  is  sufficiently  set 
forth,  and  was  a  valid  one.  Any  defect  or  in- 
accuracy in  assigning  the  breach  is  aided  after 
verdict,  for  the  court  will  intend  that  damages 
could  not  have  been  given,  if  a  good  breach 
had  not  been  shown.  (2  Jones,  125  ;  Anon., 
Skinner,  344  ;  Knight  v.  Keech.)  There  is  no 
ground  for  the  motion  in  arrest  of  judgment, 
and  it  must  be  denied. 

Motion  denied. 

Cited  in— 20  Wend.,  197  ;  5  Daly,  76. 


*SLINGERLAND  v.  MORSE  ET  AL.  [*463 

Distress  for  Rent — Agreement  of  Third  Party 
to  Pay  Rent  or  Return  Property — Original 
Undertaking — Liability  for  Breach. 

Where  a  landlord  distrained  the  goods  of  his  ten- 
ant for  rent  in  arrear,  and  A  signed  an  agreement  on 
the  back  of  the  inventory,  by  which  he  "  promised 
to  deliver  all  the  goods  contained  in  the  inventory, 
to  the  landlord,  in  six  days  after  demand,  or  pay  him 
8450,  being  the  amount  of  the  rent  due ;  it  was  held 
that  this  was  an  original  and  not  a  collateral  under- 
taking, and  an  action  might  be  maintained  against  A 
for  a  breach  of  the  promise.* 

Citations— 3  Burr.,  1886 ;  14  Ves.,  190;  3  Johns.,  210. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration stated  that  the  defendants,  on  the 
7th  June,  1809,  in  consideration  that  the  plaint- 
iff had  delivered  to  the  defendants  two 
horses,  eight  beds,  two  cows,  &c. ,  the  defend- 
ants undertook,  and,  by  their  agreement  in 
writing,  promised  the  plaintiff  to  deliver  the 
same  articles  to  the  plaintiff  when  he  should 
demand  the  same,  or  pay  the  plaintiff  $450. 
The  plaintiff  averred  that  he  demanded  the 

*The  cases  arising  under  this  branch  of  the  statute 
of  frauds  have  been  distinguished  into  three 
classes :  1.  Where  the  promise  is  collateral  to  the 
principal  contract,  but  is  made  at  the  same  time,  and 
becomes  an  essential  ground  of  the  credit  given  to 
the  principal  debtor.  2.  Where  the  collateral  un- 
dertaking is  subsequent  to  the  creation  of  the  debt, 
and  was  not  the  inducement  to  it,  though  the  sub- 
sisting liability  is  the  ground  of  the  promise,  with- 
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goods  of  the  defendants  on  the  1st  of  August, 
1809,  and  the  defendants  have  not  delivered 
them,  &c.,  or  paid  the  $450.  but  have  refused, 
•fee.  The  defendants  pleaded  non  assumpsit, 
with  notice  of  special  matter  to  be  given  in  ev- 
idence. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
the  29th  .May,  1810,  before  Mr.  Justice  Van 
Ness.  The  plaintiff  proved  that  one  Buys  was 
duly  authorized  by  the  plaintiff  to  distrain  for 
rent  due  to  the  plaintiff  from  his  tenant,  to  the 
amount  of  $450,  and  that  the  articles  men- 
tioned in  the  declaration  were  duly  distrained, 
of  which  notice  was  given  to  the  tenant,  ac- 
companied with  an  inventory  of  the  articles 
distrained  ;  but  the  goods  were  not  removed. 
The  defendants,  at  the  request  of  the  tenant, 
signed  an  agreement,  indorsed  on  the  back  of 
an  inventory  of  the  goods,  as  follows :  "  We 
do  hereby  promise  to  deliver  to  Peter  Slinger- 
land  all  the  goods  and  chattels  contained  in  the 
within  inventory,  in  six  days  after  demand,  or 
pay  the  said  Peter  $450.  June  7,  1809."  Buys 
thereupon  suspended  the  sale  of  the  goods, 
and  left  them  in  the  house  of  the  tenant.  The 
counsel  for  the  plaintiff  then  offered  to  prove  a 
demand  of  the  goods,  &c.,  and  a  refusal,  prior 
to  the  commencement  of  the  suit.  But  it  was 
objected  that  the  agreement  was  a  mere  collat- 
464*]  eral  undertaking,  and  as  no  Conside- 
ration was  expressed  or  appeared  on  the  face 
of  the  writing,  it  was  void. 

The  judge  being  of  opinion  that  it  was  a 
collateral  undertaking,  and  that  as  no  consider- 
ation appeared  on  the  face  of  the  paper,  no 
action  could  be  maintained  ;  and  he  rejected 
the  evidence  offered  ;  and  the  plaintiff  was 
nonsuited.  A  bill  of  exceptions  was  tendered 
to  the  opinion  of  the  judge,  and  signed  by 
him,  pursuant  to  the  act. 

Mr.  Rodman,  for  the  plaintiff,  moved  to  set 
aside  the  nonsuit,  and  for  a  new  trial.  He 
cited  1  Saund.,  211,  note  2  ;  3  Johns.  Rep., 
210;  4  Johns.  Rep.,  280;  1  Comyn  on  Con- 
tracts, 104. 

Mr.  Foot,  contra. 

Per  Curiam.  This  was  an  original  and  not 
a  collateral  undertaking.  The  case  of  William 
v.  Isper  (3  Burr.,  1886)  is  very  much  in 
point.  Here  the  plaintiff,  as  landlord,  had  a 
legal  pledge  in  his  custody,  and  the  defend- 
ants made  the  promise  in  order  to  discharge 
the  goods  of  the  distress.  According  to  the 
expression  of  Mr.  Justice  Aston,  the  goods 
here  were  the  debtor.  Whether  this  promise 
would  not  be  good,  even  as  a  collateral  under- 
taking, is  another  question.  Lord  Eldon  says 
(14  Vesey,  190)  that  in  cases  of  a  collateral 
undertaking  to  pay  the  debts  of  another,  there 
is  no  new  consideration  moving  from  the  party 
making  the  promise  to  the  party  to  whom  it  is 
made  ;  and  the  same  idea  is  advanced  by  the 
counsel  for  the  plaintiff  in  the  case  cited  from 
Burrow.  But  on  this  point  we  give  no  opin- 

out  any  distinct  inducement.  3.  Where  the  promise 
arises  out  of  some  new  and  original  consideration 
of  benefit  or  harm  moving  U'twwn  the  newly  con- 
tracting parties.  The  first  two  cases  an-  within  the 
statute,  but  the  last  Is  not.  I'er  Kent,  Ch.  J.,  deliv- 
•  •ring  the  opinion  of  the  court  in  Leonard  v.  Vre- 


ion.  In  the  case  of  Sears  v.  Brink  &  Brink 
(3  Johns.  Rep.,  210)  there  was  a  consideration 
admitted,  and  the  court  say  that  the  consid- 
eration was  part  of  the  agreement,  and  ought 
to  have  been  in  writing  ;  but  the  question  did 
not  arise  as  to  what  would  have  been  the  effect 
of  the  writing,  if  it  had  not  been  averred 
*and  admitted  that  there  was  a  con-  [*465 
sideration  constituting  a  part  of  the  agree- 
ment. 

The  motion  to  set  aside  the  nonsuit  is 
granted,  with  costs  to  abide  the  event  of  the 
suit. 

Motion  granted. 

Distinguished— 21  N.  Y.,  424. 

Cited  in-4  Cow..  436 ;  Hill  &  D.,  252 ;  23  Barb.,  618  ; 
10  Bos.,  380  ;  2  E.  D.  Smith.  405. 


M'NITT  v.  CLARK. 

Conditional  Bond — Obligor  had  Election — Fail- 
ure to  Elect — Waiver — Obligee  May  Elect. 

Where,  by  the  condition  of  a  bond,  the  obligor 
had  an  election  to  pay  $600  for  a  patent  right,  at 
the  end  of  twelve  months,  or  to  account  to  the 
obligee  for  the  profits,  &c.,  and  the  obligor  sold  the 
right  to  a  third  person,  and  made  no  election  with- 
in twelve  months ;  it  was  held  that  the  obligor  hav- 
ing failed  to  make  his  election  or  to  perform  any 
part  of  the  condition  of  the  bond,  within  the  time 
specified,  he  had  lost  his  election,  and  the  obligee 
might  elect  which  he  would  demand,  and  hold  the 
obligor  for  the  payment  of  the  $600. 

Citations— Bro.  (Dette,  pi.  159) ;  Dyer,  18  a ;  Cro. 
Eliz..  864  ;  Cro.  Jac..  594. 

rpHIS  was  an  action  of  debt  on  a  bond,  dated 
L  June  26, 1807, for  $1,200.  The  condition  was, 
if  the  defendant  should  pay  to  the  plaintiff  $600 
in  one  year  from  the  date,  or  $400  in  6  months 
from  the  date,  then  the  method  of  separating, 
collecting  and  preparing  the  sulphate  of  ashes 
into  sal.  polychrist.  or  tart,  vitriol,  was  to  be- 
long to  the  defendant,  and  the  whole  right  of 
vending  the  same  in  the  County  of  Chenango, 
and  nowhere  else,  or  otherwise  the  defendant 
was  to  return  two  thirds  of  the  profits  aris- 
ing from  the  sales  of  such  patent  right,  at 
the  end  of  every  six  months  ;  and  at  the  end 
of  six  months  the  defendant  was  to  have  his 
choice,  either  to  pay  the  $400,  or  return  two 
thirds  of  the  profits,  or  to  pay  the  $600  at  the 
end  of  one  year,  or  return  two  thirds  of  the 
profits  at  that  time  ;  and  the  defendant  was  to 
prosecute  such  as  should  violate  the  patent 
right  granted  to  the  plaintiff,  at  his  expense. 

This  suit  was  commenced  in  November 
Term,  1808.  The  breach  assigned  in  the  dec- 
laration was  that  the  defendant  did  not  pay  to 
the  plaintiff  the  sum  of  $400  at  the  end  of'  six 
months,  nor  return  two  thirds  of  the  profits, 
&c.,  at  the  end  of  every  six  months,  nor  has 
he  paid  to  the  plaintiff  4600  at  the  end  of  one 
year  from  the  date  of  the  said  bond,  &c. 

v.  llrewsfer,  H  Johns.  Kep.,  37fi;  Harrison  v.  Snwtel. 
10  Johns.  Kep. .242;  Gold  v.  Phillip*,  l-l..  412;  llttiley 
v.  Freeman.  II  Julius.  Kep.,  221  ;  Nelson  v.  Dultois, 
111  Johns.  Kep.,  175;  Myers  v.  Morse,  15  Johns.  Kep., 
425;  Chase  v.  Day,  17  Johns.  Kep.,  114;  Olmsteail  v. 
fireenhy.  IK  Johns.  Kep..  12;  Farley  v.  Cleveland.  4 


•  •ring  the  opinion  of  Che  court  in  Leonard  v.  Vre-  fSreenby.  IK  Johns.  Kep..  12;  Farley  v.  Cleveland.  4 
•lenbergh,  8  Johns.  Kep.,  29.  These  distinctions  will  I  Cowen,  432 ;  S.  C.,  0  Cowen.  «fi»;  Callagher  v.  Hru- 
be  found  to  control  the  subsequent  cases,  the  decis-  '  nel,  ti  Cowen,  :w<! ;  Chapln  v.  Merrill,  4  Wendell,  ft57  : 
ions  In  most  of  which  have  been  ex pressly  founded  (iardlner  v.  Hopkins.  5  Wendell,  23;Klw(x>d  v. 
upon  that  of  Leonard  v.  Vredenbergh.  Vide.  Skelton  |  Monk.  /'/.,  235;  King  v.  Despard,  I<1..  277. 
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466*]  *The  cause  was  tried  at  the  Oneida 
Circuit,  in  June,  1810,  before  Mr.  Justice 
Spencer. 

The  plaintiff  having  proved  the  execution 
of  the  bond,  insisted  "that  the  defendant,  not 
having  elected  to  account  and  return  the 
profits,  &c.,  within  the  time  mentioned  in  the 
condition,  was  precluded  from  availing  him- 
self of  such  an  election  and  defense,  by  ac- 
counting for  the  profits  ;  but  the  judge  was  of 
opinion  that  the  defendant  might  avail  him- 
self of  a  defense  upon  the  third  alternative  of 
accounting,  without  showing  any  previous 
election  ;  and  that  the  plaintiff  must  prove  the 
profits  received  by  the  defendant  in  order  to 
recover  more  than  nominal  damages. 

The  plaintiff  proved  that  the  defendant  had 
sold  the  patent  right  he  had  purchased  of  the 
plaintiff  to  one  Burritt,  on  the  26th  of  Septem- 
ber, 1807,  and  insisted  that  the  defendant  had 
thereby  lost  the  benefit  of  electing  to  account 
for  the  profits,  and  was  bound  to  pay  one  of 
the  specific  sums  mentioned  in  the  condition 
of  his  bond.  But  the  judge  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  nomi- 
nal damages  only,  and  a  verdict  was  found 
accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Gold,  for  the  plaintiff.  He  cited  5 
Viner,  210,  Condition,  sec.  13,  pi.  4,  Y,  pi.  13, 
p.  217.  pi.  15  ;  Cro.  Eliz.,  864 ;  Cro.  Jac.,  594. 

Mr.  Sedgimck,  contra.  He  cited  Com.  Dig., 
Condition,  K,  1  ;  1  Roll.  Abr.,  446,  1.  20; 
Powell  on  Contracts,  397,  399  ;  Bac.  Abr., 
Condition,  P. 

Per  Curiam.  The  defendant  showed  noth- 
ing in  his  defense,  and  he  is,  therefore,  to  be 
considered  as  having  failed  in  every  part  of 
the  condition  of  the  bond,  and  to  have  per- 
formed neither  alternative.  He  had  his  elec- 
467*]  tion  *to  pay  the  $400  at  the  end  of  six 
months,  or  account,  or  to  pay  the  $600  at  the 
end  of  one  year,  or  account  for  the  profits  ; 
but  having  totally  failed,  he  has  lost  his  elec- 
tion, and  the  plaintiff  may  now  elect  for  him- 
self. This  is  a  settled  principle.  The  case 
of  13  Edw.  IV.,  pi.  12,  and  which  is  abridged 
in  Bro.  (Dette,  pi.  159),  established  this  rule. 
That  was  debt  upon  an  obligation  to  pay  £20 
or  20  bales  of  wool,  and  the  plaintiff  demanded 
the  £20.  Pigot  and  Brian,  JJ.,  held  that  be- 
fore the  day  of  payment  the  obligor  had  his 
election  to  tender  which  of  them  he  would, 
but  that  after  the  day  of  payment,  and  no  ten- 
der made,  the  obligee  had  his  election  to  de- 
mand which  he  would.  But  Brian,  J.,  admit- 
ted that  if  a  man  be  bound  to  pay  £20,  at 
Easter,  or  £10  at  Michjelmas,  here,  although 
he  paid  not  at  the  first  day,  he  can  pay  at  the 
second  day.  In  Dyer,  18  a,  Baldwin  and 
Englefielde,  JJ. ,  recognized  the  same  doctrine; 
and  the  cases  cited  from  Cro.  Eliz.  and  Cro. 
Jac.  are  to  the  same  effect. 

The  sale  which  the  defendant  made  of  his 
right,  under  the  contract  in  September,  1807, 
precluded  him  from  the  ability  to  account,  as 
agent  or  factor,  for  the  proceeds,  and  he  is  now 
bound  to  pay  the  $600. 

The  motion,  therefore,  on  the  part  of  the 
plaintiff,  for  a    new  trial,  must    be  granted, 
with  costs  to  abide  the  event  of  the^suit. 
888 


New  trial  granted. 
Cited  in-11  Johns.,  60;  79  N.  Y.,  125;  34  Super., 


*PEASE  ET  XL.  v.  MORGAN.    [*468 

Promissory  Note — Made  and  Signed  by  One 
Partner — In  Name  of  Pirm — Declaration — 
Variance — Practice — Amendment — Costs. 

In  an  action  against  two  or  more  persons,  on  a 
promissory  note,  with  a  joint  name  or  firm,  if  the 
declaration  contains  no  averment  that  the  defend- 
ants were  partners,  or  acted  under  the  firm,  but 
that  the  defendants  "  made  the  note  in  their  own 
proper  hands  and  names  thereunto  subscribed," 
proof  that  one  of  the  defendants  subscribed  the 
note  with  the  joint  name  or  firm,  is  not  sufficient  to 
prove  the  contract  as  laid. 

But,  on  error  from  the  Court  of  Common  Pleas, 
this  court  allowed  the  defendant  in  error  to  amend 
his  declaration,  on  payment  of  costs  in  the  court 
below,  subsequent  to  the  declaration ;  and  the 
plaintiff  in  error  was  allowed  20  days  after  service 
of  such  amended  declaration  to  pay  the  amount 
recovered  below,  without  costs,  or  to  plead  ;  and  if 
he  pleaded,  a  venire  de  novo  was  ordered,  returnable 
at  the  next  circuit.  Where  judgment  is  given  for 
the  plaintiff  in  the  court  below,  and  that  judg- 
ment is  reversed,  the  plaintiff  in  error  recovers  no 
costs. 

Citations— 1  Cai.,  192 ;  3  Johns.,  443 ;  2  Johns.,  184  ; 
Cowp.,  841 ;  1  Wils.,  303 ;  5  East,  49. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Court  of  Common 
Pleas  of  Oneida  County.  Morgan  declared,  in 
the  court  below,  against  John  B.  Pease  and 
George  Pease,  for  that  whereas  the  said  John 
B.  and  George,  on  the  20th  of  May,  1799,  at 
&c.,  made  their  note  in  writing,  commonly 
called  a  promissory  note,  their  own  proper 
hands  and  names  being  thereunto  subscribed, 
by  the  name  and  description  of  John  and 
George  Pease,  bearing  date,  &c.,  and  then  and 
there  delivered  the  said  note  to  Samuel  Milli- 
man  and  Zerah  Smith,  and  thereby,  for  value 
received,  promised  the  said  Samuel  and  Zerah 
by  the  name  and  description  of  Milliman  & 
Smith,  to  pay  to  them  or  order  $34.50  on  de- 
mand, with  interest,  &c. 

The  declaration  then  stated  the  indorsement 
from  Milliinan  &  Smith  to  the  plaintiff  ;  and 
that  the  defendants  below  became  liable,  &c., 
and  being  so  liable,  &c.,  undertook  and  prom- 
ised to  pay,  &c. 

Plea,  non  assumpxit. 

At  the  trial  in  the  court  below  the  subscrib- 
ing witness  to  the  note  was  called  to  prove  its 
execution.  He  testified  that  he  subscribed  his 
name  as  a  witness  ;  that  one  of  the  defendants 
signed  the  note,  and  he  was  of  opinion  that 
the  signature  was  in  the  handwriting  of 
George  Pease. 

To  prove  the  indorsement  one  witness  stated 
that  he  thought  it  the  handwriting  of  Milli- 
man, but  had  never  seen  him  write  but  once  ; 
and  another  witness  said  it  more  resembled 
the  handwriting  of  Smith,  but  that  his  rec- 
ollection as  to  the  handwriting  was  imper- 
fect. 

*The  defendants  objected  to  the  read-[*469 
ing  of  the  note  in  evidence  ;  but  the  court  over- 
ruled the  objection,  and  a  verdict  was  found 
for  the  plaintiff. 

The  errors  assigned  were,  1.  That  there  was 
a  variance  between  the  count  and  the  note, 
both  as  to  the  making  and  subscription. 
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2.  It  was  not  proved  that  the  makers  of  the 
note,  or  the  indorsers,  were  partners,  or  that 
one  had  authority  to  sign  for    the  other.     It 
was  only  proved  that  George,  one  of  the  de- 
fendants, signed  the  note.    The  proof  did  not, 
therefore,  support  the  declaration. 

3.  The  proof    of    the  handwriting  of    the 
makers  and  indorsers  was  not  sufficient. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  There  was  no  averment  in  the 
declaration  that  the  defendants  were  partners, 
or  acted  under  the  firm  of  John  &  George 
Pease,  but  the  declaration  is,  that  the  defend- 
ants made  the  note,  "  their  own  proper  hands 
and  names  being  thereunto  subscribed,"  and 
the  proof  was  that  only  the  defendant  George 
signed  the  note.  This  was  not  sufficient  to 
prove  the  contract  as  laid.  There  is  no  case 
or  precedent  to  warrant  such  proof  applied  to 
such  a  declaration. 

In  The  Manhattan  Company  v.  Ijedyard  & 
Ledyard  (1  Caines'  Rep.,  192)  there  were  the 
proper  averments  ;  and  that  case  only  decides 
that  it  was  sufficient  to  state  that  the  firm  sub- 
scribed the  note, without  saying  that  one  of  the 
firm  did  it  in  the  name  of  the  firm. 

The  exception  to  the  testimony  being  prop- 
erly taken,  the  judgment  below  must  be  re- 
versed, unless  the  defendant  in  error  chooses 
to  avail  himself  of  the  terms  on  which  this 
court  is  willing  to  relieve  him,  upon  his  prayer 
for  leave  to  amend.  On  the  payment  of  the 
costs  of  the  court  below,  subsequent  to  the 
47O*]  filing  of  the  declaration, *the  defendant 
has  leave  to  amend  his  declaration  by  insert- 
ing the  requisite  averments,  and  the  plaintiff 
in  error  has  20  days  from  the  service  of  the 
amended  declaration  to  pay  the  amount  of  the 
note,  as  recovered  in  the  court  below,  without 
costs,  or  to  plead  ;  and  in  the  last  case  a  venire 
de  n<>ro  is  awarded,  returnable  at  the  Oneida 
Circuit.  The  authorities  for  this  proceeding 
are  Broie n  v.  Clark  (3  Johns.  Rep.,  443),  and 
the  cases  there  referred  to  :  Dumond  v.  Car- 
penter (2  Johns.  Rep.,  184),  Vicar  v.  Hay  den 
(Cowp.,  841),  and  Rex  v.  Ponsonby  (1  WiK, 
803).  This  is  done  without  costs  in  error,  be- 
cause, if  judgment  be  given  for  the  plaintiff 
below,  and  that  judgment  be  reversed,  the 
plaintiff  in  error  recovers  no  costs,  as  the  case 
is  not  within  auv  of  the  provisions  of  the  act 
giving  costs,  (mil  v.  Potts,  5  East.  49.)  The 
allowance  of  the  amendment  in  this  case  may 
be  going  further  than  the  precedents  ;  but  not 
further  than  the  reason  and  principle  on  which 
they  are  founded.  "  The  superior  court  where 
error  is  brought,  may,"  says  Ch.  J.  Lee, 
"  make  such  amendments  as  the  court  below 
may,  when  the  superior  court  has  the  same 
matter  to  amend  by  as  the  inferior  has."  Here 
we  have  the  whole  record,  and  such  an  amend- 
ment in  a  declaration  would  be  almost  a  matter 
of  course  in  the  same  court. 

Questioned    5  IMutclif .,  1K4. 

Cited  In  2  Cow.,  410;  4  Wend..  412 :  ~  Harb.,  17; 
tH  Bart).,  474;  6  Kob.,  tCJH;  «  How.  (F.S.), :«»;  1  (.all.. 
»;  1  Paine,  4i«. 


Money  —  Collected   on,  Execution  —  Conditional 
Acceptance  not  Binding. 

A&nimpStt,  lies  against  a  deputy-sheriff,  upon  an 
express  promise  to  pay  money  collected  by  him  on 
an  execution  to  the  plaintiff. 

But  the  plaintiff  must  prove  a  clear  and  absolute 
promise.  It  is  not  sufficient  that  the  deputy-sheriff 
said  that  ''he  would  pay  the  amount  of  the  judg- 
ment, but  not  the  costs  of  entering1  a  rule  for  an  at- 
tachment," when  the  plaintiff  would  not  accept  the 
one  without  the  other. 

If  one  party  does  not  accede  to  a  promise,  as 
made,  the  other  party  is  not  bound  by  it. 

Citation—  Cowp.,  403. 


TUTTLE  e.  LOVE. 

Assumpsit    Against   Sheriff— Promise    to    Pay 
JOHNS.  REP.,  7. 


was  an  action  of  assumpm't.  The  dec- 
J-  laration  contained  four  counts.  The  fourth 
count  was  on  a  special  undertaking  of  the  de- 
fendant and  stated  that  the  defendant,  being  a 
deputy  of  the  sheriff  of  Madison  County,  and 
in  the  practice  of  receiving  executions,  and 
Collecting  the  money  thereon,  with-  [*471 
out  any  particular  direction  or  control  of  the 
sheriff,  on  the  1st  of  December,  1809,  an  ex- 
ecution on  a  judgment  in  favor  of  the  plaintiff 
against  one  Morris,  for  $200,  was  delivered  to 
the  defendant,  as  deputy-sheriff,  at  his  special 
instance  and  request,  and  that  he  afterwards 
collected  and  received  the  money,  and  was  re- 
quested to  pay  it  to  the  plaintiff  ;  whereby  the 
defendant  became  liable  to  pay,  &c.,and  being 
so  liable,  he  undertook  and  promised  to  pay, 
&c.  Plea,  non  at&umpsit. 

The  cause  was  tried  at  the  Madison  Circuit, 
in  May,  1810,  before  the  Chief  Justice. 

At  the  trial  it  was  admitted  that  the  defend- 
ant, as  deputy-sheriff,  received  of  the  plaintiff 
an  execution  in  his  favor  against  Morris,  for 
.$53.05.  It  was  proved  that  in  January,  1810, 
the  defendant  said  he  had  not  then  collected 
the  money  on  the  execution,  but  expected  soon 
to  receive  it,  and  promised  to  send  it  to  the 
plaintiff  as  soon  as  it  was  collected;  that  after- 
wards, about  the  1st  of  February,  the  defend- 
ant received  the  money  of  Morris;  and  the 
clerk  of  the  plaintiff's  attorney  called  on  the 
defendant,  and  exhibited  a  bill  of  the  costs  of 
entering  a  rule  for  An  attachment  against  the 
sheriff,  but  the  writ  had  not  been  taken  out; 
and  the  defendant  offered  to  pay  the  amount 
of  the  judgment,  but  refused  to  pay  the  costs 
of  the  rule.  The  clerk  declined  receiving  the 
money,  unless  the  costs  were  also  paid;  and 
the  defendant  said  he  would  call  and  see  the 
plaintiff's  attorney  in  a  few  days. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  a  case  contain- 
ing the  above  facts. 

A  motion  was  also  made  in  arrest  of  judg- 
ment, on  the  ground  that  a^uinjixit  will  not 
lie  against  a  deputy-sheriff,  on  a  special  prom- 
ise to  pay  money  collected  on  an  execution. 

*The  cause  was  submitted  to  the  [*47i2 
court  without  argument. 

Per  Curiam.  Two  motions  were  submitted 
to  the  court  upon  this  case  —  the  one  in  arrest 
of  judgment,  and  the  oilier  for  judgment  for 
the  defendant,  upon  the  facts  stated  in  the 
case. 

1.  The  fourth  count  is  upon  n  special  con- 
tract made  by  the  defendant,  promising  to  pay 
the  money  which  lie  had  collected  for  the 
plaintiff,  upon  request,  and  after  he  had  re- 
ceived the  money.  Such  an  express  promise, 
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founded  upon  the  receipt  of  the  money,  may 
be  good.  A  deputy-sheriff,  as  well  as  any 
other  agent,  may  make  himself  personally  re- 
sponsible by  a  special  undertaking.  The  gen- 
eral rule  is  laid  down  in  Cameron  v.  Reynolds 
(Cowp.,  403)  that  an  action  will  not  lie  against 
an  under-sheriff  for  a  breach  of  duty  in  his  of- 
fice. It  is  the  special  promise  founded  upon 
the  collection  of  the  money,  that  is  the  ground 
of  this  action,  and  on  that  ground  it  may  be 
sustained.  But, 

2.  The  evidence  did  not  support  the  count. 
There  ought  to  be  a  clear,  absolute  promise 
made  out.  Here,  the  only  evidence  of  the 
undertaking  was  that  the  defendant  said  "he 
would  pay  the  amount  of  the  judgment,  but 
would  not  pay  the  costs  of  the  rule,"  and  the 
agent  of  the  plaintiff  would  not  accept  of  the 
one  without  the  other.  The  promise,  upon 
the  terms  offered,  not  being  accepted,  ceased 
to  operate.  If  one  party  does  not  accede  to 
the  promise,  the  other  party  is  not  bound.1 
What  the  defendant  afterwards  said,  "that  he 
would  come  and  see  Mr.  Randall  (the  attorney 
for  the  plaintiff)  in  a  few  days,"  amounted  to 
nothing.  And  as  the  verdict  was  taken  sub- 
ject to  the  opinion  of  the  court,  there  must  be 
judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  in-8  Cow.,  213 ;  2  N.  Y.,  129 ;  78  N.  Y.,  304 ;  3 
Barb.,  478;  8  How.  Pr.,  106;  3  Sand.,  583;  8  Leg .  Obs., 
188;  103  U.  S.,  161. 


473*J  *D.  MERRITT  v.  JOHNSON. 

Trover  —  Contract  to  Build  Vessel  —  Seizure  Un- 
der Fieri  Facias  —  Sale  to  Third  Party  —  Title 
to  Property. 

Where  A  contracted  with  B  to  build  a  vessel,  and 
A  was  to  furnish  the  timber  requisite  to  oomplete 
the  frame  of  the  vessel,  and  B  was  to  advance 
money  to  A,  and  also  to  furnish  the  materials  for 
the  joiner's  work  ;  and  the  vessel,  while  standing1 
on  land  hired  by  A,  and  in  an  unfinished  state,  was 
seized  under  a  fieri  facias  issued  against  A,  and  sold 
by  the  sheriff  to  C,  who  afterwards  completed  the 
vessel  and  sold  her  to  D.  In  an  action  of  trover, 
brought  by  A  against  D,  it  was  held  that  the  prop- 
erty in  the  vessel  was  in  D,  and  that  B  could  not 
have  any  property  in  the  vessel,  under  the  contract, 
until  she  was  completed  and  delivered  to  him. 

When  the  materials  of  John  are  united  with  the 
materials  of  Richard,  by  the  labor  of  Richard,  who 
furnishes  the  principal  materials,  and  those  of  John 
arc  only  accessory,  the  right  of  property  in  the 
whole  belongs  to  Richard  by  right  of  accession. 

Citations—  Bract  on,  ch.  2,  sees.  3,  4;  Pothier,  Traite 
du  droit  de  Propriete,  No.  169,  180;  Molloy,  bk.  2,  ch. 
1,  sec.  7;  Dig.,  6,  1.  61. 


S  was  an  action  of  trover.     At  the  trial, 
-L    the  following  facts  were  proved  : 

On  the  24th  September,  1805,  Joseph  Travis 
and  Ebenezer  Merritt  entered  into  an  agree- 
ment, by  which  Travis,  who  is  a  shipwright, 
in  consideration  of  $1,300,  agreed  to  build  a 
sloop  for  him,  of  certain  dimensions,  expressed 
in  the  agreement.  Travis  engaged  to  furnish 

1.—  Vide  Tucker  v.  Woods.  12  Johns.  Rep.,  190; 
Eliason  v.  Henshaw,  4  Wheat.,  225;  Mactier  v. 
Frith,  6  Wendell,  103. 


NOTE.— Bailment— Locatio  operis  faciendi— Ma- 
terial* furnished  partly  by  bailor  and  partly  by 
bailee— Property  in  whom.  See  Gregory  v-  Stryker 
(2  Den.,  628)  for  an  able  discussion  of  this  question. 
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the  timber  requisite  to  complete  the  frame  of 
the  vessel,  at  the  ship  yard.  The  joiner's  work 
was  to  be  done  at  the  expense  of  Ebenezer 
Merritt.  The  vessel  was  to  be  completed  and 
launched  on  or  before  the  4th  July.  1806. 
Ebenezer  Merritt  engaged  to  pay  Travis  one 
third  of  the  sum  of  $1,300  as  soon  as  one  third 
of  the  work  was  done,  one  third  of  the  same 
sum  as  soon  as  two  thirds  of  the  work  was 
done,  and  the  other  third  of  the  said  sum  when 
the  whole  of  the  work  was  completed,  if,  in 
the  opinion  of  A  and  B,  the  sloop  was  well 
built,  &c.,  and  if  they  decided  she  was  well 
built,  &c.,  then  Ebenezer  Merritt  was  to  pay  a 
further  sum  of  $50,  otherwise  such  sum  was 
not  to  be  paid,  and  Travis  was  to  pay  all  dam- 
ages arising  from  a  breach  of  his  agreement, 
&c. 

In  pursuance  of  this  agreement,  Ebenezer 
Merritt  furnished  various  materials  for  the 
vessel,  and  advanced  money  to  Travis  with 
which  to  purchase  other  materials.  On  the 
1st  of  May,  1806,  Ebenezer  Merritt  assigned 
the  contract  with  Travis,  and  his  interest  in 
the  vessel,  then  unfinished,  to  the  plaintiff; 
who  continued  to  furnish  materials,  and  ad- 
vance money  to  Travis  on  the  contract,  until 
about  one  third  of  the  vessel  was  finished,  be- 
ing planked  up  to  the  wales,  and  the 
whole  expenditure  amounted  to  about  $1,030; 
Travis  having  furnished  such  materials  as  he 
was  bound  by  the  contract  to  supply  up  to 
that  period.  At  this  time,  a  fieri  facia*  was 
*issued  out  of  this  court  on  a  judgment  [*474 
against  Travis,  on  which  the  sheriff  seized  and 
sold  the  vessel,  in  her  unfinished  state,  as  the 
property  of  Travis.  The  plaintiff  named  in 
the  execution  purchased  the  vessel  at  the 
sheriff's  sale,  and  afterwards  sold  her  for  $200 
to  the  defendant  in  this  suit,  who  was  acquaint- 
ed with  all  the  facts,  and  was  told  by  the  ven- 
dor that  he  would  not  warrant  the  title,  unless 
he  received  a  full  price,  which  the  defendant 
refused  to  pay. 

In  August,  1808,  the  plaintiff  made  a  formal 
demand  of  the  vessel  of  the  defendant,  who  re- 
fused to  deliver  her;  but  afterwards  completed 
and  sold  her.  At  the  time  of  the  sheriff's  sale 
nothing  was  due  from  the  plaintiff  to  Travis 
on  the  contract.  The  vessel  was  built  upon 
ground  belonging  to  third  persons,  which  Tra- 
vis hired,  with  a  house  and  the  privilege  of 
building  vessels  on  the  ground,  at  the  rent  of 
$35  per  annum. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  con- 
taining the  above  facts,  and  which  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  The  plaintiff  has  not  shown  a 
right  of  property  in  the  sloop  so  as  to  entitle 
him  to  an  action  of  trover.  The  sloop  was 
built  by  Travis,  not  on  the  ground  of  the 
plaintiff,  or  of  Ebenezer  Merritt,  from  whom 
he  purchased  his  present  right  of  action.  It 
was  built  on  ground  belonging  to  third  per- 
sons, and  hired  by  Travis  for  this  purpose. 
The  principal  part  of  the  materials  for  the 
sloop,  such  as  the  timber  for  the  frame, was  fur- 
nished by  Travis,  and  the  sloop  was  one  third 
finished  and  planked  up  to  the  wales,  when  she 
was  seized  and  sold  by  the  sheriff  as  the  prop- 
erty of  Travis,  and  under  that  sale  the  defend- 
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ant  holds  the  possession.  The  plaintiff's  right 
rested  entirely  on  the  contract  with  Travis; 
and  the  sloop  did  not  become  his  property  un- 
475*]  til  finished  *and  delivered.  The 
ground  on  which  the  frame  of  the  sloop  stood, 
did,  for  that  occasion,  belong  to  Travis;  and 
as  he  furnished  all  the  timber  for  the  frame, 
he  certainly  contributed  the  principal  part  of 
the  materials.  There  is,  then,  no  just  pre- 
tense for  considering  the  property  of  the  un- 
finished sloop  as  vested  in  Merritt.  When  the 
materials  of  another  are  united  to  materials  of 
mine,  by  my  labor,  or  by  the  labor  of  another, 
and  mine  are  the  principal  materials,  and  those 
of  the  other  only  accessory,  I  acquire  the  right 
of  property  in  the  whole,  by  right  of  accession. 
This  is  considered  as  a  general  principle  in 
the  acquisition  of  property.  It  is  so  laid  down 
by  Bracton  (De  acqui.  rerum  dom.,  ch.  2,  sec. 
3,  4),  and  Pothier  illustrates  it  by  a  variety  of 
clear  and  apposite  examples.  (Traite  du  droit 
de  Propriete,  No.  169,  180.)  Molloy  (bk.  2, 
ch.  1,  sec.  7)  applies  a  similar  principle  to  the 
very  case  of  building  a  vessel,  and  he  refers  to 
the  Pandects  (Dig.,  6,  1.  61),  where  it  is  admit- 
ted that  if  one  repairs  his  vessel  with  another's 
materials,  the  property  of  the  vessel  remains  in 
him;  but  if  he  builds  a  vessel  from  the  founda- 
tion with  the  materials  of  another,  the  vessel  be- 
longs to  the  owner  of  the  materials.  Gothof  re- 
dus,  in  his  notes  upon  this  passage,  says  that  if 
one  builds  a  ship  with  his  own  and  another's 
materials,  the  ship  is  his  property,  unless  the 
keel  was  furnished  by  the  other,  and  then  the 
property  would  follow  the  keel,  which  he  con- 
siders inntarsolietfundi.  But  without  pursuing 
these  distinctions  further,  it  is  sufficient  to  ob- 
serve that  upon  the  principles  acknowledged  by 
all  the  writers,  the  property  of  the  vessel  in 
question  was  in  Travis  when  she  was  sold  under 
theexeculion  against  him,  and  judgment  must, 
accordingly,  be  rendered  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  in— 11  Wend.,  139 ;  2 Denio,  630 ;  UN.  Y.,  40, 
541;  25  N.  Y.,374:  58  N.  Y.,  347;  1  Lans..  508;  16  Barb., 
562;  3  Sand.,  450;  5  Daly,  56,  61;  2  Black.,  384;  1  Cliff., 
37H;  &5  X.  J.  L.,  268;  60  Mo..  381;  79  Pa.,  229. 


47O*J        *WARREN  «.  MAINS. 

Covenant  to  Pay  Money — To  Convey  Land — 
Agreement  to  Accept  Bank  Bills — Tender — 
Waiver  of  Payment  in  Gold. 

Where  A  covenanted  to  pay  B  $300  on  a  certain 
<lay,  on  which  B  covenanted  to  convey  a  farm  to  A, 
and  tiefnre  the  day  B  agreed  to  receive  the  $300  in 
l>ank  bills,  which  A  tendered  at  the  day,  but  B  re- 
fused to  receive  them  ;  it  was  held,  in  lui  action  of 
covenant  against  B,  that  the  agreement  to  receive 
Iwnk  bills  was  a  waiver  of  a  tender  in  gold  or  sil- 
ver, and  WBS  competent  evidence  at  the  trial  to  sup- 
port the  tender  at  the  day. 

THIS  was  an  action  of  covenant.  The  cause 
was  tried  at  the  Washington  Circuit,  in 
June,  1810,  before  Mr.  ,/u*(uw  Van  Ness.  An 
agreement  was  proved,  by  which  the  plaintiff 
covenanted  to  pay  to  the  defendant  $800,  on 
or  before  the  1st  of  July,  1809,  at  which  time 
the  defendant  covenanted  to  convey  to  the 
plaintiff  a  certain  farm,  »fcc.  Four  days  be- 
fore the  1st  of  July,  1809,  it  was  agreed  be- 
tween the  parties  that  the  $300  should  be  paid 
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in  bank  bills.  On  the  1st  of  July,  the  plaintiff 
tendered  the  $300  in  bank  bills,  which  the  de- 
fendant refused  to  receive,  because  they  were 
not  a  legal  tender;  and  no  other  money  being 
offered,  the  defendant  refused  to  execute  the 
deed  for  the  farm.  The  plaintiff,  in  his  dec- 
laration against  the  defendant  for  a  breach  of 
the  covenant,  averred  a  tender  according  to 
the  tenor  and  effect  of  the  covenant,  and  the 
defendant  pleaded  the  general  issue.  At  the 
trial,  the  defendant  objected  to  any  evidence 
of  an  agreement  to  receive  bank  bills,  and  the 
judge  overruled  the  objection;  and  a  verdict 
was  found  for  the  plaintiff  for  $250. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Mr.  Skinner  for  the  defendant,  He  cited  3 
Johns.  Rep.,  528;  3  Term  Rep.,  590. 

Mr.  Z.  R.  Shepherd,  contra. 

Per  Curiam.  It  was  competent  to  the  plaint- 
iff to  show  that  before  the  day  of  payment  the 
defendant  had  agreed  to  accept  bank  bills,  as 
cash,  and  had  dispensed  with  the  necessity  of 
a  tender  in  gold  and  silver.  The*ten-  [*477 
der  in  bank  bills  was,  consequently,  good  at 
the  day,  by  reason  of  the  previous  waiver. 
The  motion  to  set  aside  the  verdict  must  be 
denied. 

Motion  denied. 
Cited  in-61  N.  Y..  339. 
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VAN  KLEECK.  late  Sheriff  of  Albany. 

Action  for  Escape — Return — Prisoner  Assigned 
Successor  in  Office — Application  for  Discharge 
— Resisted — No  Waiver  of  Action  against 
Sheriff. 

Acts  of  fjegislature  not  Retroactive. 

Where,  after  an  escape  of  a  prisoner  on  execu- 
tion, and  return  into  custody,  the  sheriff  went  out 
of  office,  and  assigned  the  prisoner  to  his  successor, 
and  while  in  his  custody  the  prisoner  applied  to  tho 
court  for  his  discharge,  under  the  Act  for  the  Relief 
of  Debtors,  &c.,  and  the  plaintiff,  not  knowing  of  the 
escape,  opposed  the  application,  in  consequence  of 
which  the  prisoner  remained  in  custody ;  it  was 
held  that  this  was  not  such  an  election  to  affirm  the 
debtor  in  custody  as  amounted  to  a  waiver  of  the 
plaintiff's  remedy  against  the  former  sheriff  for  the 
escape. 

The  Act  of  the  28th  of  April.  1810  (33d  sees.,  ch. 
187),  is  no  bar  to  an  action  brought  against  a  sheriff, 
prior  to  the  passing  of  that  act,  for  the  previous  es- 
cupe  of  a  prisoner  in  his  custody,  and  who  had  been 
admitted  to  the  Jail  lilM'rties,  on  giving  bonds  pur- 
suant to  the  Act  of  the  30th  of  March,  1801  (24th  sess., 
ch.  Ill,  sec.  «). 

An  act  of  the  Legislature  is  not  to  l>e  c-onstrued  to 
operate  retrospectively,  so  as  to  take  away  a  vested 
right. 

It  is  a  principle  of  universal  jurisprudence,  that 
laws,  civil  or  criminal,  must  IK-  prospective,  and 
cannot  have  a  retroactive  effect. 

Citations  2  Wils.,  21>5  ;  4  Johns..  45;  Act  April  5 
1810;  1  Inst.,360:  1  HI.  Com..  44.  4<I;  Bac.  Abr..  Statute 
C..  1  :  2  Show.,  17;  2  Mod.,  310;  I  Proem..  4M;  2  I/ev. 
227;  2  Jones.  108;  1  Vent.,  330:  4  Hurr.,  24tf);  3  Dull. 
38t!;  2  ('ranch.  272;  I  Bl.  Com.,  160;  Acts  March  80 
1801,  March  28,  18IIH;  6  Bac.  Abr.,  178.  :J70;  Mob.,  34« 
2liiKt..2!(2:  Co.  LUt..  300  <i:  Stat.,  21»  Car.  II.,  ch..  3 
4  Burr.,  2580;  ;)Co..  35<t;  Carth.,  306;  Jones,  35;  II 
Viner.  514,  517  >i  :  21x1.  llaym..  1352;  4  Johns.,  474 
Dyer.  2Hlrt;  8Co.,lI8a;  1  Bay,  8.  C..  l«  :  «  Johns. 
101;  Dijr..  50, 17.  75;  Taylor's  Momenta  of  Civil  Ijiw 
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168 ;  Cod.  1, 14,  7 ;  Perezii,  Pnelec,  h.  t.:  Huber,  Proe- 
lec  Juries  Rom.,  Vol.  II..  545 ;  De  Aug.  Sclent.  Lib., 
8,  ch.  3:  Aphor,  47-51 ;  Puff.  Droit  dela  Nat.  L.  1,  ch. 
6,  BCC.  6:  Code  Civil  de  Francais,  No.  2 ;  1  Bay.  S.  C., 
179 ;  6  Johns.,  131;  2  T.  K.,  130 ;  3  Tyngr.,  86. 

THIS  was  an  action  of  debt  for  an  escape. 
The  cause  was  tried  at  the  Albany  Circuit, 
in  April,  1810,  before  Mr.  Justice  Thompson. 

The  declaration  contained  two  counts.  1. 
For  suffering  and  permitting  Jason  Rudes,  be- 
ing in  the  defendant's  custody,  as  sheriff  of  the 
County  of  Albany,  on  a  ca.  sa.  at  the  suit  of 
the  plaintiff,  to  go  at  large  out  of  his  custody, 
&c.  2.  For  that  the  defendant,  having  the 
said  Jason  Rudes  in  his  custody,  on  such  ca. 
sa.,  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  permitted  the  said  Jason 
Rudes  to  go  at  large  within  the  limits  of  the 
liberties  of  the  jail  of  the  City  and  County  of 
Albany,  and  him  then  and  there  kept  and 
detained;  until  the  said  Jason  Rudes,  after- 
wards, and  while  the  defendant  was  sheriff, 
&c.,  without  the  leave  or  license,  and  against 
the  will  of  the  plaintiff,  escaped  and  went  at 
large  without  the  said  limits,  &c.,  from  and 
out  of  the  custody,  &c.,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided, 
whereby  an  action  hath  accrued,  &c. 

The  defendant  pleaded  nil  debet,  with  no- 
tice, that  the  escape  of  the  prisoner  out  of  the 
custody  of  the  defendant,  as  mentioned  in  the 
478*]  plaintiff's  declaration,  if  there  was  *any 
such  escape,  was  wrongfully,  privily,  and 
without  the  knowledge,  permission  or  consent 
of  the  defendant;  and  that  the  said  Jason 
Rudes,  afterwards,  and  before  the  exhibiting 
the  bill  of  the  plaintiff,  &c.,  voluntarily,  and 
of  his  own  accord,  returned  back  again  into 
the  custody  of  the  defendant,  and  there  re- 
mained until  after  the  commencement  of  this 
suit.  The  plea  was  accompanied  by  an  affi- 
davit that  the  escape  was  involuntary. 

It  was  admitted,  at  the  trial,  that  Rudes  was 
in  the  custody  of  the  defendant,  as  sheriff,  on 
the  ca.  sa.,  and  was  admitted  to  the  liberties  of 
the  jail,  on  giving  bail  according  to  the  statute. 
(2  R.  S..  433,  sec.  40.)  It  was  proved  that  on 
the  18th  of  May,  1807,  Rudes  went  into  the 
northern  part  of  the  city  of  Albany,  and  with- 
out the  limits  of  the  jail  liberties,  and  returned 
immediately  thereafter,  and  before  the  com- 
mencement of  this  suit. 

The  defendant  offered  to  prove  that  Rudes, 
immediately  after  the  escape,  returned,  and  re- 
mained within  the  liberties  of  the  jail  until  the 
defendant  was  removed  from  office,  and  an- 
other appointed  in  his  stead,  to  whom  the 
prisoner  was  duly  assigned  and  delivered  in 
custody,  on  the  execution.  That  Rudes,  be- 
ing in  custody  of  such  sheriff,  in  pursuance  of 
the  Act  for  the  Relief  of  Debtors  with  Respect 
to  the  Imprisonment  of  their  Persons,  in  Au- 
gust Term,  1808,  and  before  the  commence- 
ment of  this  suit,  applied  to  the  Supreme 
Court  for  relief,  and  that  his  application  for  a 
discharge  was  opposed  by  the  counsel  for  the 
plaintiff,  in  consequence  of  which  opposition 
Rudes  was  detained  in  the  custody  of  the  sher- 
iff. This  evidence  was  objected  to  by  the  plaint- 
iff's counsel,  and  overruled  by  the  judge,  un- 
less the  defendant  would  also  show  that  the 
plaintiff,  at  the  time  of  opposing  the  prisoner's 
discharge,  knew  of  the  escape;  but  no  proof 
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of  that  fact  was  offered  on  the  part  of  the  de- 
fendant. 

The  judge  decided  that  the  Act  of  the  5th 
April,  1810,  *Concerning  Escapes,  [*479 
&c.  (33d  sess.,  ch.  187),  passed  after  issue 
joined,  and  before  the  trial  was  no  bar  to  the 
plaintiff's  action  ;  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff.  The  jury  found  a 
verdict,  accordingly,  for  $478.32. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  argued  at  the 
last  August  Term. 

Measrs.  Rodman  and  Van  Vechten,  for  the  de- 
fendant. The  plaintiff  had  two  remedies  ;  he 
might  waive  the  escape  and  affirm  the  prisoner 
in  custody  ;  or  he  might  proceed  against  the 
sheriff  for  the  escape.  His  right  of  action  for 
the  escape  had  accrued  previous  to  the  prison- 
er's application  for  a  discharge,  having  opposed 
the  discharge,  in  consequence  of  which  the  pris- 
oner remained  in  custody,  the  plaintiff  must  be 
considered  as  having  made  his  election  as  to  his 
remedy.  (4  Johns  Rep., 469,  Rawwnv. Tiirner.) 

Before  the  Act  Concerning  Escapes,  passed 
the  5th  April,  1810  (33d  sess.,  ch.  187),  the 
court,  in  consequence  of  the  Act  Relative  to 
Jail  Liberties,  were  compelled  to  say,  that 
where  a  prisoner  is  suffered  to  go  within  the 
liberties,  on  giving  security  to  the  sheriff, 
and  he  went  beyond  the  liberties,  a  re- 
turn or  recaption  before  action  would 
not  excuse  the  sheriff,  who  must  be  left 
to  his  remedy  on  the  bond.  But  the  third  sec- 
tion of  that  act  declares  the  law  to  be,  that  not- 
withstanding the  acts  relative  to  jails  and  jail 
liberties,  a  return  or  recaption  before  a  suit  is 
brought  for  the  escape,  shall  be  a  good  defense, 
as  at  common  law.  It  is  true,  the  escape  in 
the  present  case  was  before  the  passing  of  that 
act,  but  though  a  right  of  action  attached  be- 
fore the  act,  yet  it  was  not  consummated  by  a 
verdict.  The  court  are  now  called  upon  to  de- 
cide as  to  the  construction  of  the  act. 

Mr.  Henry,  contra.  After  the  escape,  the 
plaintiff's  right  of  action  attached  ;  and  a  suit 
was  commenced  before  the  passing  of  the  act. 
Is  the  act  declaratory,  or  does  it  introduce 
*a  new  rule  ?  If  the  Legislature  in-  [*48O 
tended  to  pass  a  retrospective  law,  and  to  take 
away  vested  rights,  the  language  ought  to  have 
been  clear  and  explicit,  so  as  to  leave  no  doubt 
of  the  intention.  We  cannot  presume  that 
the  Legislature  meant  that  the  statute  should 
have  a  retrospective  effect.  The  Legislature 
cannot  take  away  a  vested  right.  No  statute 
is  to  have  a  retrospect  beyond  the  time  of  its 
commencement.  (Bac.  Abr..  Statute,  C,  Vol. 
VI.,  p.  370.)  But  the  language  and  provisions 
of  the  act  are  clearly  prospective.  The  case  of 
Tillman  v.  Lansing  (4  Johns.  Rep. ,  45)  shows 
that  this  was  a  statutory  escape,  and  not  with- 
in the  common  law  doctrine  as  to  escapes. 

But  it  is  said  the  plaintiff  made  his  election, 
and  affirmed  the  prisoner  in  custody  of  the  new 
sheriff.  A  voluntary  escape  cannot  be  purged, 
and  the  sheriff  was  fixed  by  the  statute.  (2 
Wils. ,  295.)  If  the  sheriff  permits  an  escape, 
he  cannot  retake  the  prisoner  ;  but  if  the 
prisoner  voluntarily  returns,  and  is  turned 
over  to  the  custody  of  the  new  sheriff,  he  may 
avail  himself  of  it ;  for  he  is  not  presumed 
to  be  connusant  of  the  torts  of  his  prede- 
cessor. 
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Again,  there  can  be  no  election  without 
knowledge  ;  and  it  was  not  shown  that  when 
the  plaintiff  opposed  the  discharge  of  Rudes, 
he  knew  of  the  previous  escape.  The  creditor 
has  a  right  to  the  continued  imprisonment  of 
his  debtor  ;  and  his  consent  to  detain  him  in 
prison  after  his  return,  does  not  take  away  his 
right  of  action  for  the  time  he  was  out  of  pris- 
on. Such  an  election  would  be  without  an 
equivalent. 

Cur.  ad.  vult. 

The  judges  being  divided,  now  delivered 
their  opinions  seriatim. 

YATES,  J.  The  first  question  raised  in  this 
case  is,  whether  the  opposition  of  the  plaint- 
iff to  the  discharge  of  the  defendant  in  the  ori- 
481*]  ginal  suit,  under  the  Insolvent  *Act, 
after  the  alleged  escape  had  taken  place,  de- 
stroyed his  right  of  action  against  the  sheriff. 

By  this  opposition,  the  plaintiff  admitted  an 
existing  demand  against  the  original  defend- 
ant, which,  undoubtedly,  was  the  ground  of 
his  interference  to  prevent  the  discharge  ;  but 
whether,  at  the  time,  he  had  knowledge  of  the 
escape,  does  not  appear,  nor  do  I  think  it  ma- 
terial. 

If  he  supposed  the  conduct  of  the  prisoner 
fraudulent,  or  the  measures  adopted  by  him 
to  obtain  his  discharge  illegal,  he  had  a  right 
to  prevent  it ;  and  this  could  not  impair  his 
remedy  against  the  sheriff,  if  any  such  remedy 
existed  at  the  time.  The  case  of  Rficenxcroft 
v.  Eyeles  (2  Wils. ,  295)  would  then  be  in  point. 

The  next  question  is,  whether  the  alleged  es- 
cape is  cured  by  the  statute  of  1810. 

By  the  facts  disclosed,  it  does  not  appear 
that  the  defendant  had  knowledge  of  the 
prisoner's  being  without  the  jail  liberties  ;  and 
even  if  it  had  been  known  to  him,  he  had  no 
right  to  restrain  him,  but  could  only  resort  to 
his  bond  for  a  breach  of  the  condition  ;  and  if 
that  statute  is  inoperative,  the  same  remedy 
must  exist  here  as  in  the  case  of  Tillinan  v. 
Lansing  ;  yet  there  the  sheriff  evidently  knew 
it.  and  had  seen  the  prisoner  without  the  jail 
liberties.  Although,  in  this  instance,  it  may 
be  attended  with  peculiar  hardship  to  the  offi- 
cer, the  statutes  upon  which  that  decision  is 
founded,  if  not  explained  by  the  last  law, 
must  continue  to  operate  according  lo  the  con- 
struction given  to  them  by  this  court.  It  must, 
however,  be  conceded  that  this  is  a  rigid  in- 
terpretation of  those  statutes,  manifestly  in- 
tended for  the  benefit  of  debtors  only,  but 
destroying  an  existing  remedy  on  the  part  of 
the  officer ;  for  at  common  law  the  defense 
now  set  up  would  have  been  sufficient  to  pro- 
tect the  sheriff  ;  nor  can  I  think  that  the  Legis- 
lature contemplated  to  increase  his  responsibil- 
ity at  the  time  ;  yet  if  the  last  law  is  disregard- 
4'82*]  ed,  this  must  be  the  effect  of  *  those 
statutes.  It,  therefore,  remains  for  this  court 
to  determine  whether  the  law  of  1810  affords 
relief. 

To  say  that  the  statutes  so  plainly  manifest 
the  intention  of  the  Legislature,  in  relation  to 
the  sheriff's  responsibility,  as  to  render  the 
declaratory  act  inconsistent,  is  not  warranted 
by  what  appears  from  the  statutes  themselves. 
I  think  the  construction  given  to  tla-tn  by  this 
court  may  well  be  viewed  as  unforsecn,  and 
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j  not  intended,  at  the  time  they  were  passed  ; 
1  and  that,  without  a  violation  of  constitutional, 
!  rights  that  intention  may  properly  become  a 
subject  of  legislative  explanation,  so  that  no 
innocent  man,  by  a  literal  construction,  may 
receive  damage,  consonant  to  the  rule  laid 
down  by  Lord  Coke  (1  Inst.,  360),  that  acts  of 
Parliament  are  to  be  so  construed  as  no  man 
that  is  innocent  or  free  from  injury  or  wrong, 
be,  by  a  literal  construction,  punished  or  en- 
damaged  :  and  in  that  point  of  view,  the  last 
law  is  entitled  to  notice. 

The  third  section  of  this  statute  enacts  that 
nothing  contained  in  the  Act  entitled  An  Act 
Relative  to  Jails,  or  in  the  Act  rendering  Bonds 
taken  for  the  Jail  Liberties  Assignable,  and 
for  other  purposes,  shall  be  so  construed  as  to 
prevent  any  sheriff,  in  case  of  escapes,  from 
availing  himself,  as  at  common  law,  of  a  de- 
fense arising  from  a  recaption  on  fresh  pur- 
suit, and  a  returning  of  the  prisoner  within 
the  custody  of  such  officer  before  an  action 
shall  be  commenced  for  the  escape. 

It  appears  by  this  section  that  such  a  con- 
struction shall  be  given  to  those  statutes  as  not 
1  to  prevent  any  sheriff  from  setting  up  the  de- 
i  fense  he  had  at  common  law  ;  evidently  em- 
bracing all  such  cases  as  have  arisen  since  the 
l  statutes  mentioned  in  this  act  were  passed,  and 
!  such  as  might  thereafter  be  presented  to  the 
courts  ;  otherwise  it  was  not  necessary  to  state 
;  the  true  interpretation  of  those  statutes;  the  de- 
fense might  have  been  secured  to  the  officer 
without  it. 

If  those  statutes  had  explicitly  avowed  the 
intention  of  *the  Legislature,  and  the  [*483 
doctrine  of  escape  nowr  urged  had  been  known 
and  allowed  to  have  been  plainly  established 
by  them,  legislative  interposition  in  this  way 
would  be  inconsistent  and  improper  ;  but  the 
principle  had  never  been  recognized  by  our 
courts  until  the  decision  of  Tilltnttn  v.  La-n- 
*inrj,  which  took  place  in  February  Term, 
1809  ;  and  at  the  ensuing  session  of  the  Legis- 
lature, this  law,  explaining  the  true  construc- 
tion of  the  former  statutes,  was  passed,  secur- 
ing to  the  sheriff  the  benefit  of  the  defense,  as 
stated  in  the  above  section. 

I  think  this  case  is  clearly  distinguishable 
from  a  known  vested  right,  to  which  the  doc- 
trine cited  from  4  Bac.  would  apply,  that  no 
statute  ought  to  have  a  retrospect  beyond  the 
time  of  its  commencement  ;  but  when  we  are 
convinced  that  it  was  the  received  opinion, 
after  the  passing  of  the  statutes  relative  to  jails 
and  jail  liberties,  that  sheriffs  might  avail  them- 
;  selves  of  this  defense,  and  that  those  laws  are 
I  not  so  positive  as  to  supersede  the  necessity, 
or  preclude  the  right  of  legislative  cxplana- 
tioif.  Though  the  maxim  of  ronim-iim'*  error  fa- 
'  cit  ju*  does  not  strictly  apply,  yet  I  am  of 
opinion,  under  the  circumstances  of  the  case, 
the  declaratory  act  must  control  their  decision, 
and  that  the  construction  of  the  Legislature 
must  prevail. 

There  is  nothing  in  the  State  constitution  to 
prevent  legislative  interference  :  and  being  in 
the  nature  of  a  tort,  and  not  a  contract,  this 
question  cannot  be  affected  by  the  Constitution 
of  the  Tinted  States,  which,  in  the  10th  sec- 
tion, declares  that  no  State  shall  pass  an  » f  pint 
facto  law,  or  law  impairing  the  obligation  of 
,  contract*. 
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If  by  an  ex  post  facto  law  is  intended  all 
retrospective  statutes,  as  well  in  relation  to 
<?ivil  as  criminal  matters,  then  this  court  ought 
to  pronounce  the  law  in  question  nugatory,  as 
being  against  the  prohibition  in  the  Constitu- 
tion of  the  United  States  ;  but  I  do  not  think 
that  the  definition  of  an  export  facto  law  can  be 
extended  beyond  criminal  matters  ;  such  laws 
484*]  are  only  intended,  *as  subject  the  citi- 
/en  to  punishment  for  an  act  done  before  the 
existence  of  the  law,  and  declared  criminal  by 
such  subsequent  statute ;  or,  according  to 
Justice  Blackstone,  in  his  Commentaries,  when, 
after  an  action  (indifferent  in  itself)  is  com- 
mitted, the  Legislature,  for  the  first  time,  de- 
clares it  to  have  been  a  crime,  and  inflicts  a 
punishment  on  the  person  who  has  committed 
it. 

It  will  not  be  pretended  that  the  operation 
of  this  law  could  in  any  way  impair  the  obliga- 
tion of  contracts.  Hence  it  is  manifest  that 
the  Constitution  of  the  United  States  does  not 
reach  this  case. 

I  am,  accordingly,  of  opinion  that  the  Legis- 
lature were  possessed  of  competent  authority 
to  pass  this  declaratory  act  ;  and  that  the  de- 
fendant is  entitled  to  his  defense,  as  at  corn- 
common  law,  according  to  the  construction 
given  to  the  former  statutes  by  this  last  law, 
and  that,  consequently,  the  verdict  must  be 
set  aside,  and  a  new  trial  granted. 

SPENCER,  J.  The  only  questions  which  it  is 
necessary  for  me  to  consider,  are,  whether  the 
third  section  of  the  Act  of  the  5th  of  April 
last  (sess.  33,  ch.  187)  extends  to  escapes 
which  had  then  happened,  whether  suits  are 
commenced  or  not ;  and  whether,  if  it  does, 
the  Legislature  could  pass  such  an  act.  It  is 
enacted,  that  nothing  contained  in  the  Act  en- 
titled An  Act  Relative  to  Jails,  or  in  the  Act 
rendering  Bonds  taken  for  the  Jail  Liberties 
Assignable,  and  for  other  purposes,  shall  be  so 
construed  as  to  prevent  any  sheriff,  in  cases 
of  escapes,  from  availing  himself,  as  at  com- 
mon law,  of  a  defense  arising  from  a  recap- 
tion on  fresh  pursuit,  and  a  returning  of  the 
prisoner  within  the  custody  of  such  officer  be- 
fore an  action  shall  be  commenced  for  the 
escape. 

I  have  no  difficulty  in  admitting  the  correct- 
ness of  position  in  Bac.  Abr.,  Statute,  C  (6 
Bac.  Abr.,  370,  Gwillim's  ed.),  that  it  is  in 
general  true  that  no  statute  is  to  have  a 
retrospect  beyond  the  time  of  its  commence- 
485*]  ment  •  *and  that  the  law  of  Parliament 
is,  that  regularly  nova  constitutio  futurisfor- 
mam  debet  imponere,  non  prceteritis. 

The  case  of  Helmore  v.  Shuter  et  al.,  or,  as  it 
is  reported  in  some  of  the  books,  Qillirwfe  v. 
Shuter  (2  Shaw.,  17),  was  decided  on  that 
principle.  It  was  an  action  on  a  parol  promise 
in  consideration  of  a  marriage  made  in  1676. 
The  statute  of  frauds  (29  Car.  II,  ch.  3)  en- 
acted that  no  action  shall  be  brought  from  and 
after  the  24th  June,  1677,  whereby  to  charge 
any  person  upon  any  agreement  in  considera- 
tion of  marriage,  unless  some  note  or  memor- 
andum in  writing  be  signed,  &c.  In  the  re- 
port of  this  case  in  Shower,  which  is  quite  full, 
Scroggs,  Ch.  J.,  Wylde  and  Jones,  JJ.,  said 
they  believed  the  intention  of  the  makers  of 
that  statute  was  only  to  prevent  for  the  future, 
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and  that  it  was  a  cautionary  law.  and  if  a 
motion  was  made  in  the  House  of  Lords  con- 
cerning it,  they  would  all  explain  it  so  ;  be- 
sides, it  would  be  a  great  mischief  to  explain 
it  otherwise,  to  annul  all  promises  by  parol  be- 
fore that  time,  upon  which  men  had  trusted 
and  depended,  reckoning  them  good  and  valid 
in  law,  as  they  are  yet  amongst  honest  men  ; 
and,  therefore,  judgment  was  given  for  the 
plaintiff.  The  same  case  is  reported  in  2  Mod. 
310;  1  Freem.,  466;  2  Lev..  227  ;  2  Jones, 
108.  and  1  Vent.,  330. 

The  case  of  Couch,  qui  tarn,  \.  Jeffi-ies  (4 
Burr.,  2460)  was  decided  ou  the  same  principle  ; 
it  was  an  action  for  the  penalty  for  not  paying 
the  stamp  duty  upon  an  indenture.  On  the 
trial,  the  plaintiff  had  a  verdict ;  and  it  was 
moved  to  stay  entering  the  judgment,  the  de- 
fendant having,  after  the  verdict,  paid  the 
duty,  pursuant  to  an  act  which  discharged 
persons  who  had  incurred  penalties,  upon  pay- 
ing the  duty  by  a  certain  day,  and  before 
which  it  had  been  paid  ;  and  the  question  was, 
whether  the  act  related  to  actions  commenced 
before  its  passing.  Lord  Mansfield  placed  his 
opinion  on  the  intention  of  the  Legislature, 
which  he  supposed  could  not  have  been  to 
take  away  from  the  person,  who  had  incurred 
a  great  deal  of  cost  in  prosecuting  it,  a  vested 
right.  Mr.  Justice  *  Yates  observed  that  [*48G 
a  payment  ought  to  be  made  so  that  it  can  be 
given  in  evidence  at  the  trial,  and  that  it 
would  be  strange  to  make  a  construction  with 
a  retrospect  to  punish  an  innocent  man  in 
favor  of  an  offender. 

In  these  cases  the  inquiry  was  into  the  in- 
tention of  the  Legislature,  taking  as  a  leading 
guide,  in  aid  of  the  construction,  the  presump- 
tion that  all  laws  are  prospective,  and  not  retro- 
spective. 

Statutes  are  to  be  so  construed  as  may  best 
answer  the  intention  which  the  makers  had  in 
view,  and  the  intention  is,  sometimes,  to  be 
collected  from  the  cause  or  necessity  of  mak- 
ing a  statute  ;  and  a  thing  within  the  intention 
of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the 
letter.  (6  Bac.  Abr.,  384;  Gwillim's  ed., 
Stat.,  I,  sec.  5,  and  the  cases  there  cited.)  To 
ascertain  the  intention  of  the  Legislature,  it  is 
only  necessary  to  consider  that  prior  to  the 
case  of  Tittman  v.  Lansing (4  Johns.  Rep., 45), 
decided  in  February  Term,  1809,  the  opinion 
had  universally  obtained  that  a  voluntary  re- 
turn of  a  prisoner,  before  action  brought 
(whether  he  had  given  bond  for  the  jail  liber- 
ties or  not),  in  case  of  a  negligent  escape,  was 
a  good  defense  to  the  sheriff  ;  and  in  deciding 
that  case,  we  put  a  construction  on  the  statute 
relative  to  jails  (though  I  concurred  in  it), 
which  I  thought  a  rigid  and  harsh  one,  as  re- 
spected public  officers  ;  because  it  rendered 
them  liable  to  be  drawn  in  question  for  acts 
which,  when  done,  were  supposed  not  to  ex- 
pose sheriffs,  and  after  the  lapse  of  many  years, 
when  their  security,  in  many  instances,  may 
have  become  irresponsible. 

The  act  now  under  consideration  does  not,  in 
terms,  notice  suits  then  existing,  or  escapes 
which  had  then  taken  place  ;  but  it  does  what 
is  tantamount.  It  addresses  itself  to  the  judges 
|  of  our  courts,  and  requires  such  a  construc- 
tion to  be  put  on  the  two  acts,  as  not  to  take 
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awav  from  sheriffs  the  right  of  availing  them- 
48*?*]  selves  of  recaption,  *or  the  voluntary 
return  of  the  prisoner  before  action  brought. 
It  is,  in  effect,  a  declaratory  statute  ;  in  form, 
a  directory  one  ;  and  it  would  lead  to  a  most 
absurd  consequence  to  maintain  that  after  the 
Legislature  has  spoken  its  will,  as  to  the  con- 
struction of  the  pre-existing  statutes,  for 
courts  of  justice  to  proceed  and  apply  the  con- 
demned rule  to  a  certain  set  of  cases  ;  but 
with  respect  to  cases  precisely  similar,  though 
of  a  more  recent  date,  adopt  the  construction 
required  to  be  given.  The  statute  does  not 
profess  to  introduce  a  new  rule,  but  considers 
sheriffs  as  always  having  had  the  right  to  pro- 
tect themselves  by  recaption,  or  the  voluntary 
return  of  the  prisoner.  If  it  was  competent 
to  the  Legislature  to  alter  the  laws  retrospect- 
ively, it  appears  to  me  that  they  have  effectual- 
ly done  it. 

The  act  implies  that  the  Legislature  was  dis- 
satisfied with  the  exposition  given  to  the  stat- 
utes relative  to  jails  and  jail  liberties,  and  they 
manifestly  intended  to  reinstate  the  law,  as 
they  conceived  it  was  when  the  decision  of 
TtUman  v.  Lansing  took  place. 

If  a  new  rule  was  to  have  been  made,  it  is 
inconceivable  that  such  terms  should  have  been 
used  ;  for  a  Legislature  to  require  a  particular 
construction,  contrary  to  the  existing  one,  un- 
less the  anterior  law  would  admit  of  the  re- 
quired construction,  would  be  to  require  a  flat 
absurdity.  I  understand  the  Legislature  as 
saying,  in  effect,  we  will  not  make  anew  rule, 
but  we  will  require  the  law  to  be  construed  as 
it  ought  to  have  been. 

It  is  idle,  in  this  case,  to  talk  of  vested 
rights,  to  sue  sheriffs  for  escapes,  who  have  a 
defense  arising  from  recaption,  or  a  voluntary 
return  of  the  prisoner,  if  that  right  existed 
when  the  act  was  passed,  in  the  opinion  of  the 
Legislature  ;  and  it  in  fact  becomes  a  question, 
in  this  inquiry,  whether  the  right  was  vested 
or  not,  which  has  the  supremacy,  the  Legis- 
lature or  the  courts  of  justice.  The  case  in 
Shower  stands  on  a  very  different  ground. 
When  that  parol  promise  was  made,  it  was 
unquestionably  valid,  and  the  promisee  had  a 
488*]  right  to  rely  *on  its  fulfillment,  So  in 
the  case  of  Couch,  qui  tarn,  \.  Jefferiex,  the  pen- 
alty had  been  incurred,  and  the  right  to  prose- 
cute, for  it  became  vested  in  the  common  in- 
former. It  had  been  prosecuted  to  verdict,  and 
the  plaintiff  had  become  liable  to  his  attorney 
for  the  costs  ;  and,  in  fact,  the  defendant  had 
lost  his  right  to  insist  on  the  payment  of  the 
duty.  He  was  entirely  precluded  %  the  verdict; 
and  in  both  those  cases  it  required  the  clearest 
manifestation  of  the  will  of  the  Legislature,  that 
the  acts  should  retrospect,  The  present  is  a 
ca.se  ttricti  juris.  The  decision  in  Tillmanv. 
fanning  subjected  either  the  sheriffs  or  bail, 
who  are  favorites  with  the  courts  of  justice,  to 
the  payment  of  money,  contrary  to  the  then 
general  understanding  of  the  profession,  and  all 
parties  concerned  ;  and  1  cannot  forbear  re- 
peating the  idea  that  the  Legislature,  under  a 
conviction  that  the  construction  put  on  the 
acts  in  question  was  incorrect  in  principle,  and 
unjust  in  its  operation,  intended,  by  an  exer- 
tion of  the  plenary  powers  they  possess,  to 
rescue  future  cases"  not  adjudicated,  from  the 
construction  of  the  statutes  adopted  by  this 
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court.  The  construction  which  they  require 
is  that  which  the  Legislature  consider  the  cor- 
rect one. 

The  remaining  question    is,    whether    the 
j  Legislature  are  inhibited,  by  any  constitution- 
j  al  restraints,  from  passing  the  act.     It  is  in 
!  vain  to  search  for  any  prohibition  in  the  State 
!  constitution  ;  and  if"  the  Constitution    of  the 
!  United  States  denies  to  the  State  Legislatures 
the  right  to  enact  such  a  statue,  it  must  be  in 
the  10th  sec.  of  the  first  article,  which  provides 
that  no  State  shall  pass  an  ex  post  factolaw,  or 
law  impairing  the  obligation  of  contracts.     Is 
this  act  an  ex  post  facto  law,  or  does  it  impair . 
'  the  obligation  of  contracts?    The  term  ex  pout 
facto  is  technical,  and  is  to  be  construed  accord- 
ing to  the  received  and  well-understood  mean- 
ing and  import  of  it,  when  the  Constitution 
was  adopted.     Judge  Blackstone  (1  Com.,  46) 
had    explained    the    term.      His    work    was 
*the  most  popular  then  extant,  and  it  [*48J> 
was  in  the  hands  of  all  professional  gentlemen, 
and   of  those   who  devoted   their  time    and 
service  to  the  State.     He    says,  "An  ex  post 
facto  law  is  when,  after  an  action  (indifferent 
in  itself)  is  committed,  the  Legislature  then, 
for  the  first  time,  declares  it  to  have  been  a 
crime,  and  inflicts  a  punishment  upon  the  per- 
son who  has  committed  it." 

The  "  Federalist,"  a  work  of  high  celebrity, 
and  which  is  understood  to  have  been  the  pro- 
duction of  three  eminent  statesmen  and 
civilians,  two  of  whom  had  been  members  of 
the  convention  which  formed  the  Constitution, 
agree  that  this  definition  is  correct,  and  that  it 
is  so  to  be  understood.  But  the  term  has  re- 
ceived a  judicial  exposition  in  the  Supreme 
Court  of  the  United  states,  in  the  case  of 
Calde.ret  ux.  v.  BuUetux.  (3  Dall..  386).  All 
the  judges  who  gave  opinions  agree  that  the 
inhibition  in  the  Constitution,  against  passing 
ex  poxt  facto  laws  by  the  States,  is  to  be  under- 
stood as  relating  to  laws  respecting  crimes, 
pains  and  penalties  ;  and  they  substantially 
adopted  Judge  Blackstone's  definition.  Thus 
far,  then,  there  can  be  no  objection  to  the  act. 
It  cannot  admit  of  an  argument  that  the  act 
impairs  the  obligation  of  contracts,  for  the 
most  conclusive  of  all  reasons,  because  no  con- 
tract exists  in  the  case.  It  is  an  action  for  a 
tort,  for  the  wrongful  escape  of  a  debtor  in  the 
sheriff's  custody  ;  and  it  would  be  a  waste  of 
time  to  cite  authorities,  which  are  numberless, 
that  the  escape  being  a  tort,  the  remedy  islosl, 
if  the  sheriff  should  die  ;  and  there  would  be 
no  relief  against  his  representatives. 

A  difficulty  still  more  formidable  has  been 
suggested,  not.  however,  growing  out  of  the 
Constitution,  but  which  equally  attacks  the 
power  of  the  Legislature.  It  is,  as  I  under- 
stand, this:  can  a  Legislature,  after  a  construc- 
tion lias  been  given  to  a  statute  by  the  courts 
of  law,  alter  that  construction  by  an  act  which 
has  a  retrospect,  so  as  to  affect  existing  cases? 
It  is  not  necessary  to  inquire  whether  a 
Legislature  can,  *by  the  plenitude  of  [*4J)O 
its  power,  annul  an  existing  judgment.  This 
power  I  should  undoubtedly  deny,  because 
there  then  immediately  arises  a  contract  against 
the  party  adjudged  to  pay  a  sum  of  money  in 
favor  of  him  to  whom  it  is  awarded  :  but  the 
question  is,  whether  such  power  is  not  neces- 
sarily inherent  in  sovereignty,  before  trial  and 
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before  judgment,  to  alter  the  construction  of  a 
penal  act,  and  to  require  courts  of  justice  to 
observe  the  construction  required  to  be  made. 
On  this  point,  we  have  two  clashing  decisions 
in  the  Supreme  Court  of  the  United  States,  if 
we  may  confide  in  the  accuracy  of  the  report- 
ers who  have  published  the  decisions  of  that 
court.  In  the  case  of  Ogden,  Adm'r.,  v.  Black- 
ledge,  Ex'r.  (2  Cranch's  Rep.,  272),  the  ques- 
tion was,  whether  an  act  of  the  State  of  North 
Carolina,  passed  in  1715,  enacting  that  the 
creditors  of  deceased  persons  should  make 
their  claim  within  seven  years  after  the  death 
of  the  debtor,  or  otherwise  be  forever  de- 
barred, was  a  bar  to  the  creditors'  recovering. 
That  act  had  been  virtually  repealed  in  1784, 
and  absolutely  in  1789  ;  but  in  1799,  and  after 
that  suit  was  brought,  an  act  was  passed  ex- 
planatory of  the  Act  of  1789,  and  declaring 
that  it  should  not  be  considered  a  repeal  of  that 
part  of  the  Act,  passed  in  1715,  which  created 
the  limitation.  The  court,  in  giving  judgment 
for  the  plaintiff,  declared  their  opinion  to  be, 
that  the  Act  of  1715  was  no  bar  to  the  plaint- 
iff's action,  it  having  been  repealed  by  the  Act 
of  1789.  Not  a  word  is  said,  by  the  court,  on 
the  operation  of  the  Act  of  1799  ;  and  no  rea- 
soning is  gone  into,  to  evince  the  want  of 
power  in  the  Legislature  to  pass  the  explana- 
tory Act  of  1799,  though  it  must  be  conceded 
that  the  court  disregarded  that  act,  or  their 
judgment  must  have  been  different.  What- 
ever my  respect  may  be  for  that  high  tribunal, 
I  cannot  consent  to  be  bound  by  a  decision  at 
variance,  not  only  with  an  anterior  decision  of 
the  same  court,  but  so  entirely  destitute  of 
reasoning  or  authority  to  support  it. 
49 1*J  *The  other  case  to  which  I  allude  is 
that  of  Colder  et  ux.  v.  Ball  et  ux. ,  before  cited. 
It  wa,s  this  ;  on  the  21st  of  March,  1793,  the 
Court  of  Probates  for  Hartford  County  disap- 
proved of  the  will  of  N.  Morrison,  and  refused 
to  record  it.  No  appeal  was  made  from  that 
decree  in  18  months,  and  by  that  neglect,  and 
a  statute  of  Connecticut,  all  right  of  appeal 
was  barred.  In  May,  1795,  the  Legislature 
of  Connecticut  passed  a  resolution,  or  law, 
setting  aside  the  decree,  and  granted  a  new 
hearing  by  the  same  Court  of  Probates,  with 
a  right  of  appeal  in  six  months.  A  new  hear- 
ing took  place  ;  the  will  was  approved  and 
ordered  to  be  recorded  ;  an  appeal  was  carried 
to  the  Superior  Court  of  the  State,  who  affirm- 
ed the  decree ;  and,  on  an  appeal  from  that 
court  to  the  Court  of  Errors  of  Connecticut,  it 
was  adjudged  there  were  no  errors ;  and  from 
that  court  it  came  before  the  Supreme  Court 
of  the  United  States,  where  the  judgment  was 
affirmed. 

In  the  progress  of  the  cause,  it  appeared  that 
the  Legislature  of  Connecticut  had,  in  two 
instances,  since  1762,  by  resolutions,  or  acts, 
granted  new  trials  in  the  courts  of  law  ;  and 
although  it  perplexed  the  judges,  whether  to 
consider  them  as  acting  judicially,  or  legisla- 
tively, they  discussed  the  cause  on  both 
principles.  It  would  seem  to  me  most  certain, 
that  it  was  utterly  inconsistent  with  every 
principle  of  judicature  to  set  aside  the  opera- 
tion of  a  law  of  the  State,  which  had  barred 
the  appeal,  and  adjudge  a  new  law,  opening  it 
and  limiting  a  new  appeal  in  that  case  to  six 
months.  Indeed,  it  surpasses  my  power  of 
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comprehension,  to  understand  how  a  Legisla- 
ture can  be  said  to  act  judicially,  in  ordering  a 
new  hearing  in  another  court,  when  it  was  not 
possessed  of  the  cause,  either  by  appeal  or 
writ  of  error.  It  certainly  was  a  legislative 
act,  in  its  extent  of  power,  and  in  its  opera- 
tion, much  surpassing  the  act  under  considera- 
tion, should  it  be  construed  to  extend  to  cases 
*which  have  already  happened,  and  [*492 
which  have  not  been  adjudicated. 

I  shall  not  undertake  to  state  the  arguments 
of  the  judges  for  considering  the  law  or 
resolution  of  the  Legislature  of  Connecticut 
valid  ;  but  to  me  their  reasoning  appears  un- 
answerable ;  that  the  Constitution  having  im- 
posed no  limits  on  the  legislative  power  reach- 
ing the  present  case,  the  consequence  is,  that 
whatever  the  legislative  power  chooses  to  en- 
act, would  be  lawfully  enacted,  and  the 
Judicial  power  cannot  interpose  to  pronounce 
it  void.  Iredell,  Justice,  lays  down  this  posi- 
tion ;  and  the  decision  of  the  court,  in  the 
particular  case,  sanctions  it.  Paterxon,  Justice, 
who  was  a  member  of  the  convention  which 
formed  and  proposed  the  Constitution  of  the 
United  States,  says  "he  had  an  ardent  desire 
to  have  extended  the  provision  in  the  Consti- 
tution to  retrospective  laws  in  general  ; "  and 
after  some  observations  on  the  impropriety  of 
such  laws,  he  concludes,  "  But  on  full  con- 
sideration, I  am  convinced  that  ex  pout  fado 
laws  must  be  limited  in  the  manner  already 
expressed  ;"  evidently  meaning,  that  a  retro- 
spective law,  as  such,  was  not  prohibited  by 
the  Constitution. 

This  case  I  conceive  to  be  a  solemn  deter- 
mination of  the  question  before  us  ;  and 
proving  that  the  act  cannot  be  objected  to, 
because  it  is  retrospective,  if  it  be  not  an  ex- 
post  facto  law,  or  a  law  impairing  the  obligation 
of  contracts. 

The  construction  of  statutes,  undoubtedly, 
is  a  judicial  function,  subject,  however,  to  the 
uncontrollable  power  of  the  Legislature,  to 
alter  that  construction  in  cases  which  have 
not  passed  to  judgment  ;  and  I  must  insist, 
that  our  State  Legislature,  when  acting  within 
the  pale  of  the  Constitutions  of  the  United 
States  and  of  this  State,  has  the  same  omnipo- 
tence which  Judge  Blackstone  ascribes  to  the 
British  Parliament :  "  It  has  sovereign  and 
uncontrollable  authority,  in  the  making,  con- 
firming, restraining,  abrogating,  repealing, 
reviving  and  expounding  of  laws,  *con-  [*493 
cerning  all  matters  of  all  possible  denomina- 
tions." (1  Bl.  Com.,  160.) 

Upon  the  fullest  consideration,  I  am  of 
opinion  that  the  Act  of  the  5th  of  April 
reaches  this  case,  and  that  it  is  free  from  any 
constitutional  objections. 

THOMPSON,  J.  Whether  the  Act  of  the  5tb 
of  April,  1810  (33d  sess.,  ch.  187),  shall  affect 
the  plaintiff's  remedy  against  the  sheriff,  when 
not  only  the  cause  of  action  existed,  but  the 
suit  had  been  actually  instituted  before  the 
passing  of  the  act,  is  the  question  which  we 
are  called  upon  to  decide.  This  act  declares 
that  nothing  contained  in  the  Act  relative  to 
Jails,  passed  the  30th  of  March,  1801,  or  in 
the  Act  rendering  Bonds  taken  for  the  Jail 
Liberties  Assignable,  passed  the  28th  of  March, 
1809,  shall  be  so  construed  as  to  prevent  any 
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sheriff,  coroner,  or  other  officer,  in  cases  of 
escapes,  from  availing  himself,  as  at  common 
law,  of  a  defense  arising  from  recaption  on 
fresh  pursuit,  and  a  return  of  the  prisoner, 
within  the  custody  of  such  officer,  before  the 
action  shall  be  commenced  for  the  escape. 

According  to  the  unanimous  opinion  of  this 
court,  in  the  case  of  TiUman  v.  Lansing  (4 
Johns.  Rep.,  45),  the  true  construction  of  the 
Act  of  1801,  above  referred  to,  went  to  take 
from  the  sheriff  a  right  which  he  had  at  com- 
mon law,  to  avail  himself  of  a  voluntary  re- 
turn of  the  prisoner,  before  suit  brought,  as  a 
defense  in  an  action  against  him  for  the  es- 
cape. Under  this  construction  of  that  statute, 
the  present  suit  was  brought,  and,  according 
to  the  facts  found  in  the  case,  the  plaintiff's 
right  to  recover  against  the  sheriff  was  com- 
plete, and  his  suit  pending,  at  the  time  the 
statute,  which  is  now  said  to  devest  him  of 
that  right,  passed.  It  is  repugnant  to  the  first 
principles  of  justice,  and  the  equal  and  per- 
manent security  of  rights,  to  take,  by  law, 
the  property  of  one  individual,  without  his 
consent,  ana  give  it  to  another.  The  principle 
contended  for,  on  the  part  of  the  defendant, 
494*]  *inevitably  leads  to  and  sanctions  such 
a  doctrine.  For  if  the  plaintiff  can  be  de- 
prived of  his  remedy  already  vested,  with 
equal  propriety  might  he  be  compelled  to  re- 
fund the  money,  had  he  actually  received  it. 
But  we  are  not  called  upon  to  give  effect  and 
operation  to  a  statute,  admitting,  in  my  judg- 
ment, of  a  retrospective  construction.  That 
the  plaintiff  had  a  vested  right  and  remedy 
against  the  sheriff  on  the  5th  of  April,  1810, 
cannot  be  doubted.  It  is  a  settled  and  estab- 
lished principle  in  England,  that  the  power  of 
construing  statutes  belongs  to  the  courts  of 
justice.  (6  Bac.  Abr.,  178  ;  Hob.,  346.)  This 
principle  receives  additional  strength  with  us, 
when  the  boundaries  between  the  legislative 
and  judicial  departments  of  the  government 
are  so  well  denned,  and  cautiously  guarded. 
If,  then,  the  construction  of  the  Act  of  1801 
belonged  to  the  courts  of  justice,  the  interpre- 
tation given  to  it  by  this  court  became  the 
fixed  and  settled  rule  of  law,  until  altered  by 
a  superior  tribunal,  or  by  the  Legislature.  It 
is  not  now,  nor  has  it,  at  any  time,  been  pre- 
tended but  that  the  construction  given  to  that 
statute  was  the  true  and  only  one  of  which  it 
was  susceptible.  It  follows,  therefore,  as  a 
necessary  consequence,  that  the  plaintiff,  at 
the  commencement  of  his  suit,  had  a  vested 
right  of  recovery  against  the  sheriff. 

The  next  inquiry  is,  whether  the  Legisla- 
ture, by  the  Act  of  the  5th  of  April,  have 
taken  away  this  right.  It  is  unnecessary  here 
to  examine  whether  a  law,  admitting  of  such 
a  construction,  would  be  binding  upon  this 
court,  because  I  am  well  satisfied  that,  accord- 
ing to  the  settled  rule*  of  interpretation,  the 
one  now  before  us  will  not  admit  of  such  a 
construction.  If  it  was  proper  and  necessary  i 
to  inquire  into  the  intention  of  the  Legislature, 
ahunde,  by  reference  to  other  statutes  on  the 
same  subject,  the  Act  of  the  2Hth  of  March. 
1809,  affords  a  very  "strong  inference  that  the 
Act  of  the  5th  of  April  was  not  intended  to 
have  a  retrospective  operation.  That  act  was 
passed  only  one  month  after  the  decision  in 
4i)o*]  *the  case  of  TiUman  v.  //t/m/i.y,  and 
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was  in  affirmance  of  the  construction  given 
by  this  court  to  the  Act  of  1801 ;  because  it 
was  made  for  the  express  purpose  of  meeting 
and  removing  some  of  the  difficulties  suggest- 
ed by  the  court  in  that  case  ;  such  as  making 
the  bonds,  taken  by  the  sheriff  for  the  liberties, 
assignable,  and  authorizing  the  court,  in  case 
the  plaintiff  refused  to  take  such  assignment, 
to  stay  the  proceedings  against  the  sheriff, 
until  he  should  have  a  reasonable  time  to  prose- 
cute such  bond,  and  expressly  declares,  that 
this  provision  shall  extend  as  well  to  suits 
now  pending  as  to  those  hereafter  to  be  com- 
menced. The  sense  of  the  Legislature  is  here 
clearly  shown,  that  without  this  express  pro- 
vision the  statute  would  not  extend  to  suits 
then  pending.  It  is  reasonable,  therefore,  to 
conclude  that  when  the  same  subject  was 
again  under  consideration,  the  next  year,  if  it 
had  been  intended  that  the  Act  then  passed 
should  affect  suits  already  pending,  it  would,  as 
in  the  other  law,  have  been  expressly  so  de- 
clared. The  general  rule  is.  that  no  statute  is 
to  have  a  retrospect  beyond  the  time  of  its 
commencement ;  for  the  rule  and  law  of  Par- 
liament is,  that  nova  constitutio  futuris  formam 
debet  imponere.  non  prceeritis.  (6  Bac.  Abr. , 
370;  SInst.,  292.)  Blackstone,  in  his  Com- 
mentaries, treats  it  as  a  first  principle,  that  all 
laws  are  to  commence  in  futuro,  and  operate 
prospectively  (1  Com.,  44).  After  referring  to 
the  unjust  and  iniquitous  practice  of  the 
Roman  Emperor  (Caligula),  as  to  the  manner 
of  writing  and  publishing  his  laws,  he  ob- 
serves, that  there  is  still  a  more  unreasonable 
method  than  this,  which  is  called  making  laws 
ex  post  facto.  Although,  technically  speaking, 
the  term  ex  post  facto  may  be  applicable  only 
to  laws  punishing  criminal  offenses,  the  prin- 
ciple is  equally  applicable  to  civil  cases.  An 
act  of  the  Legislature  ought  never  to  be  so 
construed  as  to  do  injustice.  Lord  Coke  lays 
down  the  rule  to  be  (Co.  Litt. ,  360  a)  that  acts 
of  Parliament  are  to  be  so  construed  as  that 
no  man  who  is  innocent,  or  free  from  injury 
or  wrong,  *shall,  by  a  literal  inter-  [*49G 
pretation,  be  punished  or  endamaged.  Giving 
to  the  act  now  under  consideration  a  retro- 
spective operation,  would  manifestly  be  pro- 
ductive of  these  consequences  ;  for  i*  not  only 
takes  away  a  vested  right,  but  punishes  and 
endamages  the  plaintiff,  in  the  payment  of 
costs.  If  his  action  is  defeated,  and  his  right 
of  recovery  taken  away  by  this  statute,  he  not 
only  loses'his  own  costs,"  but  will  be  obliged 
to  pay  costs  to  the  defendant.  It  never  can 
be  presumed,  from  the  general  words  of  this 
statute,  that  the  Legislature  intended  that  it 
should  work  such  injustice.  Nothing  short  of 
the  most  direct  and  unequivocal  expressions 
would  justify  such  a  conclusion.  The  best 
settled  rule  of  construction  given  by  the  En- 
glish courts  to  the  statute  of  frauds  (29  Car.  11., 
ch.  8),  goes  strongly  in  cnrroboration  of  the 
interpretation  I  have  given  to  the  act  before 
us.  The  language  of  that  statute  is,  "that 
from  and  after  the  24th  of  June.  1677,  no  ac- 
tion shall  be  brought,  whereby  to  charge  any 
person  upon  an  agreement  in  consideration, 
Are.  Yet  it  has  been  uniformly  held,  that  it 
would  not  retrospect,  so  as  to  take  away  a 
right  of  action  to  which  a  party  was  before 
that  time  entitled,  but  applied  only  to  prom- 
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ises  made  after  the  24th  of  June,  1677.  (4 
Burr.,  2560;  2  Shower,  17;  2  Mod.,  810;  1 
Vent.,  330.) 

The  Act  of  the  5th  of  April,  1810,  can  be 
viewed  in  no  other  light  than  as  introduc- 
ing a  new  rule  of  law.  It  does  not  purport  to 
be  an  explanatory  statute,  or  profess  to  give  a 
different  construction  to  the  Act  of  1801  than 
had  been  given  to  it  by  this  court.  But  the 
Legislature,  proceeding  on  the  ground  that  a 
competent  tribunal  had  declared,  that  under 
that  act  sheriffs  could  not  avail  themselves  of 
a  voluntary  return  of  a  prisoner,  before  suit 
brought,  in  discharge  of  their  liability  for  an 
escape,  as  they  might  have  done  at  common 
law,  thought  proper  to  restore  to  sheriffs  this 
common  law  right,  which  hud  been  taken 
away  by  the  statute  of  1801,  and  so  far  to  re- 
peal that  statute.  It  is  an  undeniable 
4:97*]  *rule  of  construction,  that  a  subse- 
quent statute,  making  a  different  provision  on 
the  same  subject,  is  not  an  explanatory  act, 
but  an  implied  repeal  of  the  former,  which  is 
precisely  the  case  here.  I  do  not.  therefore, 
perceive  any  possible  escape  from  the  con- 
clusion, that  the  act  under  consideration  estab- 
lishes a  new  rule  of  law,  and  as  such  ought 
not  to  have  a  retrospective  operation,  unless 
so  declared  in  the  most  unequivocal  manner, 
which  it  certainly  is  not. 

But  if  we  consider  this  in  the  nature  of  an 
explanatory  act,  it  will  operate  equally  against 
the  defendant's  construction  ;  for  such  statutes 
are  to  be  construed  only  according  to  the 
words,  and  not  with  any  equity  or  intendment, 
as  was  resolved  in  Butler  v.  Baker's  case  (3 
Coke,  35  a),  for  if  any  exposition  should  be 
made  against  the  direct  letter  of  the  exposition 
made  by  Parliament,  there  would  be  no  end  to 
expositions.  So  in  the  case  of  Dalbury  Parish 
v.  Foster  (Carthew,  396),  the  doctrine  laid 
down  is,  that  when  one  statute  is  made  ex- 
planatory of  another,  the  court  cannot  vary 
the  explanation  furthei  than  is  expressed  in 
the  statute.  Where  the  statute  of  explanation 
is  doubtful,  it  may  have  such  exposition  as 
shall  be  taken  to  stand  with  the  scope  and  in- 
tention of  the  statute,  and  which  shall  be 
reasonable,  as  was  held  by  the  court  in  God- 
frey v.  Wade  (Jones,  35;  19  Vin.,  517,  note.) 
An  act  which  is  to  take  away  or  clog  a  remedy 
which  a  party  has  by  the  common  law,  shall 
not  be  taken  by  equity  (19  Vin.,  514);  and 
there  is  no  reason  why  the  same  rule  should 
not  apply  where  a  remedy  given  by  the  statute 
is  to  be  taken  away.  Construing  this  act 
grammatically,  according  to  the  words,  the 
provision  is  prospective,  "that  nothing  in  the 
former  act  shall  be  construed  to  prevent,"  &c. 
If  the  construction  be  doubtful,  and  the  rule 
in  Godfrey  and  Wade  be  applied,  can  it  for  a 
moment  be  questioned,  that  it  is  more  just  and 
reasonable  to  confine  it  to  cases  arising,  or  at 
44)8*]  *all  events,  to  suits  brought  after  the 
passing  of  the  act,  so  as  not  to  punish  plaint- 
iffs with  costs,  when  they  had  a  good  and 
valid  cause  of  action  at  the  commencement  of 
suit.  In  the  case  of  Ogden  v.  Blackledge  (2 
Cranch,  272),  in  the  Supreme  Court  of  the 
United  States,  the  effect  and  operation  of  an 
explanatory  statute  was  under  consideration. 
In  that  case,  as  in  this,  the  statute  was  passed 
after  the  commencement  of  the  suit.  And  it 


was  urged  by  counsel,  that  if  the  suit  had  been 
brought  after  the  passing  of  the  explanatory 
act,  it  would  not  alter  the  past  law,  and  make 
that  to  have  been  law  which  was  not  law  at 
the  time.  To  declare  what  the  law  is,  or  has 
been,  is  a  judicial  power ;  to  declare  what 
the  law  shall  be,  is  legislative.  One  of  the 
fundamental  principles  of  all  our  govern- 
ments is,  that  the  legislative  power  shall  be 
separate  from  the  judicial.  But  that,  at  all 
events,  the  statute  could  not  effect  that  suit 
which  was  brought  before  the  law  was  passed. 
The  court  stopped  the  counsel,  considering 
the  question  as  too  plain  to  be  argued.  This 
case  is  precisely  in  point,  and  although  not 
binding  on  this  court,  is  entitled  to  high  re- 
spect and  attention.  The  language  of  Ray- 
mond, J.,  in  the  case  of  Wilkinson  v.  Myer  (2 
Ld.  Raym.,  1352),  seems  to  imply  that  laws 
denominated  ex  post  facto  are  not  confined  to 
criminal  cases.  Speaking  of  the  statute  of 
Geo.  I.,  relative  to  registering  contracts  for 
South  Sea  stock,  he  says,  this  act  being  ex 
post  facto,  the  construction  of  the  words  ought 
not  to  be  strained,  in  order  to  defeat  a  con- 
tract, to  the  benefit  whereof  the  party  was 
well  entitled  at  the  time  the  contract  was 
made.  Admitting  this  not  to  have  been  tech- 
nically an  ex  post  facto  law,  as  I  have  no  doubt 
it  was  not,  yet  it  shows  the  light  in  which, 
according  to  the  opinion  of  the  judge,  all  re- 
trospective laws  are  to  be  viewed,  and  the 
rules  of  construction  applicable  to  them.  The 
exposition  of  the  prohibition  in  the  Constitu- 
tion of  the  United  States,  against  passing  ex 
post  *facto  laws,  came  before  the  [*4!M> 
Supreme  Court  of  the  United  States,  in  the 
case  of  Colder  v.  Ball  (3  Dallas,  386),  where  it 
was  held  that  the  prohibition  applied  only  to 
criminal,  and  not  to  civil  cases.  The  law  there 
under  consideration  was  viewed  rather  as  a 
judicial  than  a  legislative  act ;  it  being  a  mode 
of  obtaining  a  new  trial,  authorized  by  the 
course  of  judicial  proceedings  in  the  State  of 
Connecticut.  And,  at  all  events,  if  it  was  to 
be  considered  a  legislative  act,  it  not  being  an 
ex  post  facto  law,  within  the  meaning  of  the 
constitution,  it  did  not  belong  to  that  court  to 
declare  it  void.  Although  the  point  in  judg- 
ment, in  that  case,  is  not  directly  applicable 
to  the  one  before  us,  yet  the  doctrine  of  the 
judges  against  retrospective  laws  in  general  is 
founded  in  so  much  good  sense  and  sound 
policy,  that  it  is  not  only  deserving  of  notice, 
but  worthy  of  adoption.  Chase,  J.,  said  every 
ex  post  facto  law  must  necessarily  be  retro- 
spective, but  every  retrospective  law  is  not 
an  ex  post  facto  law  ;  the  former  only  are 
prohibited  by  the  constitution.  Every  law 
that  takes  away  or  impairs  rights  vested 
agreeable  to  existing  laws,  is  retrospective,  and 
is  generally  unjust,  and  it  is  a  good  general 
rule,  that  a  law  should  have  no  retrospect. 
And  he  urges,  as  a  reason  why  the  constitu- 
tion did  not  prohibit  all  retrospective  laws, 
that  it  is  not  to  be  presumed  that  the  federal 
or  State  Legislatures  will  pass  laws  to  deprive 
citizens  of  rights  vested  in  them  by  existing 
laws,  unless  for  the  benefit  of  the  whole  com- 
munity, and  on  making  full  satisfaction.  Patter- 
son, J.,  observed  that  the  words  ex  post  facto, 
when  applied  to  a  law,  have  a  technical  meaning 
and  refer  to  crimes,  pains  and  penalties.  But, 
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says  he,  I  had  an  ardent  desire  to  have  ex- 
tended the  provisions  of  the  constitution  to  re- 
trospective laws  in  general,  for  there  is  neither 
policy  or  safety  in  such  laws,  and,  therefore, 
I  have  always  had  a  strong  aversion  against 
them.  It  may,  in  general,  be  truly  observed 
5OO*]  of  Retrospective  laws  of  every  des- 
cription, that  they  neither  accord  with  sound 
legislation,  nor  the  fundamental  principles  of 
the  social  compact.  If  such  be  the  light  in 
which  retrospective  laws  ought  to  be  received, 
how  unjust  the  imputation  against  the  Legis- 
lature, that  they  intend  a  law  to  be  of  that 
description,  unless  the  most  clear  and  un- 
equivocal expressions  are  adopted.  I  am  satis- 
fied the  law  before  us  does  not  necessarily,  or 
even  reasonably,  admit  of  such  an  interpreta- 
tion, and  of  course  cannot  affect  the  present 
action. 

There  is  no  weight  in  the  objection  that  the 
plaintiff's  opposition  to  the  prisoner's  discharge 
from  imprisonment  was  a  waiver  of  his 
claim  on  the  sheriff  for  the  escape.  He  knew 
nothing  of  the  escape  when  he  opposed  the 
discharge,  and  this  was  essential,  in  order  to 
charge  him  with  having  made  an  election  of 
remedies,  according  to  the  decision  of  the 
court,  in  the  case  of  Hawson  &  Turner  (4  Johns. 
Rep. ,  474).  A  party  can  never  be  said  to  have 
made  an  election  between  two  remedies,  when 
he  was  totally  ignorant  of  one  of  them.  I 
am,  accordingly,  against  the  motion  for  a  new 
trial. 

KENT,  C  h.  J.  The  motion  on  the  part  of 
the  defendant  for  a  new  trial  was  made  upon 
two  grounds: 

1.  That  the  plaintiff  affirmed  his  debt,  in 
custody,  subsequent  to  the  escape. 

2.  That  the  statute  of  the  5th  of  April  last 
allows  the  defendant  to  avail  himself  of  the 
return  of  the  prisoner  before  suit  brought. 

1.  The  mere  fact  of  opposing  the  debtor's 
discharge  without  having,  at  the  time,  any 
knowledge  of  the  previous  escape,  cannot  con- 
clude the  plaintiff.     He  undoubtedly  might, 
with  knowledge  of  the  escape,  have  waived 
his  remedy  against  the  defendant,  and  have 
elected  to  affirm  his  debtor  in  custody  under 
the  succeeding    sheriff ;    but,    without    such 
knowledge,    the  law  will   not    infer  any  de- 
5O1*]  termination  of  the  party  prejudicial  *to 
his  rights.     It  would   be  equally  unjust  and 
absurd    to  conclude  that    the    plaintiff    had 
waived  his  remedy  for  the  escape,  when  he 
was  ignorant  of   the   fact.     "Election,"  says 
Dyer  (281  a),  "is  the  internal,  free  and  spon- 
taneous separation  of  one  thing  from  another, 
without  compulsion,  consisting  in  the   mind 
and  will." 

2.  The  next  question  is,  whether  the  Act  of 
the  5th  of  April  last  created  any  new  plea  in 
bar  of  the  action. 

The  words  of  the  act  are,  "that  nothing  con- 
tained in  the  Act  entitled  An  Act  relative  to 
.Fails,  passed  March  30,  1801,  or  in  the  Act  en- 
titled An  Act  rendering  Bonds  taken  for  the 
Jail  Liberties  Assignable,  and  for  other  pur- 
poses, passed  March  28,  1809,  shall  be  so  con- 
strued as  to  prevent  any  sheriff,  coroner  or 
other  officer,  in  cases  of  escapes,  from  availing 
himself,  as  at  common  law,  of  a  defense  aris- 
ing from  a  recaption  on  fresh  pursuit,  and  a 
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returning  of  the  prisoner  within  the  custody 
of  such  officer,  before  an  action  shall  be  com- 
menced for  the  escape." 

As  this  act  was  passed,  not  only  after  the 
escape  in  question,  but  after  suit  brought,  it 
cannot  apply  to  and  govern  this  case,  but  in 
one  of  two  ways.  It  must  be  considered  either 
as  creating  a  new  rule  for  the  government  of 
the  past  case,  or  as  declaring  the  interpretation 
of  the  former  statutes  for  the  direction  of  the 
courts. 

I  think  it  can  be  shown,  that  upon  princi- 
ples of  law  and  the  constitution,  the  act  can- 
not be  adjudged  to  operate  in  either  of  those 
points  of  view  ;  and  I  should  be  unwilling  to 
consider  any  act  as  so  intended,  unless  that 
intention  was  made  manifest  by  express  words, 
because  it  would  be  a  violation  of  fundamental 
principles,  which  is  never  to  be  presumed. 

This  act,  according  to  a  very  natural  and 
reasonable  construction,  is  prospective,  and 
applies  only  to  escapes  happening  after  the 
passing  of  it.  If  it  meant  that  the  *pro-  [*5O2 
vision  in  the  act  giving  the  plea,  should  apply 
to  past  escapes,  why  did  it  limit  suits  for  such 
escapes  to  six  months,  and  for  future  escapes 
to  one  year?  The  very  great  reduction  of  the 
time  of  limitation  in  the  first  case,  must  have 
been  made  on  the  ground  of  the  supposed 
hardship  of  the  then  existing  law.  There 
would  have  been  no  reason  for  varying  the 
period  of  limitation,  if  the  same  beneficial 
plea  was  intended  to^  apply  to  both  cases. 
The  language  of  the  section  in  question  is 
strictly  and  grammatically  applicable  only  to 
actions  to  be  commenced — "before  an  action 
shall  be  commenced  for  the  escape."  I  am 
persuaded  that  the  act  was  understood  in  the 
Council  of  Revision  to  read  prospectively,  or 
it  would  not  have  passed  without  further  con- 
sideration. This  construction  is  agreeable  to 
those  settled  rules  which  the  wisdom  of  the 
common  law  has  established  for  the  interpre- 
tation of  statutes,  as  it  is  not  inconvenient,  nor 
against  reason,  and  injures  no  person.  A 
statute  is  never  to  be  construed  against  thp 
plain  and  obvious  dictates  of  reason.  The 
common  law,  says  Lord  Coke  (8  Co.,  118  «), 
adjudgeth  a  statute  so  far  void  ;  and  upon  this 
principle  the  Supreme  Court  of  South  Caro- 
lina proceeded,  when  it  held  (1  Hay.  93)  that 
the  courts  were  bound  to  give  s'uch  a  con- 
struction to  a  statute  as  was  consistent  with 
justice,  though  contrary  to  the  letter  of  it. 
The  very  essence  of  a  new  law  is  a  rule  for 
future  cases.  The  construction  hen-  contend- 
ed for,  on  the  part  of  the  defendant,  would 
make  the  statute  operate  unjustly.  It  would 
make  it  defeat  a  suit  already  commenced,  upon 
a  right  already  vested.  '1  his  would  be  pun- 
ishing an  innocent  party  wjlh  costs,  as  well  as 
devestiug  him  of  a  right  previously  acquired 
under  the  existing  law.  Nothing  could  be 
more  alarming  than  such  a  subversion  of 
principle.  A  statute;  ought  never  to  receive 
such  a  construction,  if  it  be  susceptible  of  any 
other,  and  the  statute  before  us  can  have  a 
reasonable  object  and  full  operation  without 
it.  In  the  case  of  */teiuilt'M(fni  v.  [**><Kl 
Hprague  (6  John*.  Rep.,  101)  this  court  unhc<- 
itatinirly  acknowledged  the  principle,  that  a 
statute  is  not  to  be  construed  so  as  10  work  a 
destruction  of  a  right  previously  attached. 
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We  are  to  presume,  out  of  respect  to  the  law- 
giver, that  the  statute  was  not  meant  to  operate 
retrospectively  :  and  if  we  call  to  our  attention 
the  general  sense  of  mankind  on  the  subject 
of  retrospective  laws,  it  will  afford  us  the  best 
reason  to  conclude  that  the  Legislature  did  not 
intend  in  this  case  to  set  so  pernicious  a  prec- 
edent. How  can  we  possibly  suppose  that  in 
so  unimportant  a  case,  when  there  were  no 
strong  passions  to  agitate,  and  no  great  interest 
to  impel,  that  the  Legislature  coolly  meant  the 
prostration  of  a  principle  which  has  become 
venerable  for  the  antiquity  and  the  universality 
of  its  sanction,  and  is  acknowledged  as  an  ele- 
ment of  jurisprudence? 

A  review  of  the  cases  on  the  subject  may  be 
interesting  and  instructive. 

It  is  a  principle  in  the  English  common  law, 
as  ancient  as  the  law  itself,  that  a  statute,  even 
of  its  omnipotent  Parliament,  is  not  to  have  a 
retrospective  effect.  Nova  comtitutio  futuris 
(Bracton  and  Coke);  and  in  Oilmore  v.  Shuter 
<2  Mod.,  310,  228  ;  2  Inst.,  292).  This  was  the 
doctrine  as  laid  down  byformamdebetimponere, 
non  preeteritis  (Bracton,  lib.  4,  fol.  2;  Lev., 
227  ;  2  Jones,  108) ;  it  received  a  solemn  rec- 
ognition in  the  Court  of  K.  B.  In  that  case, 
a  suit  was  brought  after  the  24th  of  June, 
1677,  upon  a  parol  promise  made  before  that 
date,  but  to  be  performed  after  that  date,  and 
the  question  was,  whether  it  was  void  by  the 
statute  of  frauds  and  purjuries,  which  enacted 
that  "from  and  after  the  24th  of  June,  1677, 
no  action  should  be  brought  to  charge  any 
person  upon  any  agreement  made  in  consider- 
ation of  marriage,  &c.,  unless  such  agree- 
ment be  in  writing,"  &c.  It  was  admitted  that 
the  promise  declared  on  was  of  the  same  kind 
with  those  mentioned  in  the  statute  ;  but  the 
«ourt  agreed  unanimously  that  the  statute  was 
5O4*]  *to  be  read  by  a  transposition  of  the 
words,  for  that  it  was  not  to  be  presumed  that 
the  act  had  a  retrospect  to  take  away  an  action 
to  which  the  plaintiff  was  then  entitled,  and 
that  the  other  construction  would  make  the 
act  repugnant  to  common  justice.  When  we 
consider  that  this  decision  was  pronounced  as 
early  as  the  reign  of  Charles  II.,  we  are  forci- 
bly impressed  with  the  spirit  of  equity,  and 
the  independence  of  the  English  courts.  So 
again,  in  the  modern  case  of  Couch  v.  Jefferies 
<4  Burr. ,  2460),  which  was  a  gui  tarn  suit  for  a 
penalty,  the  question  was,  whether  a  statute 
passed  after  the  commencement  of  the  suit, 
allowing  delinquents,  by  such  a  day,  to  pay 
a  stamp  duty,  and  rid  themselves  of  the  pen- 
alty, should  affect  the  case  of  a  suit  already 
commenced,  and  the  Court  of  K.  B.  unani- 
mously determined  that  it  could  not.  "It  can 
never  be  the  true  construction  of  this  act," 
said  Lord  Mansfield,  "to  take  away  this  vested 
right,  and  punish  the  innocent  pursuer  of  it 
with  costs." 

The  maxim  in  Bracton  was  probably  taken 
from  the  civil  law,  for  we  find  in  that  system 
the  same  principle,  that  the  lawgiver  cannot 
alter  his  mind  to  the  prejudice  of  a  vested 
right.  Nemo  potest  mutare  consiliurn  suum  in 
alteres  injnriam.  (Dig.,  50,  17,  75.)  This 
maxim  of  Papinian  is  general  in  its  terms  :  but 
Dr.  Taylor  (Elements  of  the  Civil  Law,  168) 
applies'it  directly  as  a  restriction  upon  the.  law- 
giver ;  and  a  declaration  in  the  Code  leaves  no 
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doubt  as  to  the  sense  of  the  civil  law.  Leges 
et  constitione-s  futuris  certum  est  dare  foi-mam 
negotiis,  non  ad  facta  prceieritn  revocari,  nisi 
nominatim.  et  de  prmterito  ternpore,  et  adhuc 
pendentibus  negotiis  cautum  sit.  (Cod.  1,  14,  7.) 
This  passage,  according  to  the  best  interpreta- 
tion of  the  civilians, relates  not  merely  to  future 
suits,  but  to  future,  as  contradistinguished 
from  past  contracts  and  vested  rights.  (Per- 
ezii  Praelec.,  h.  t.)  It  is,  indeed,  admitted  that 
the  prince  may  enact  a  retrospective  law,  pro- 
vided it  be  done  expressly  ;  for  the  will  of  the 
*prince,  under  the  despotism  of  the  [*5O5 
Roman  emperors  was  paramount  to  every  ob- 
ligation. Great  latitude  was  anciently  allowed 
to  legislative  exposition  of  statutes ;  for  the 
separation  of  the  judicial  from  the  legislative 
power  was  not  then  distinctly  known  or  pre- 
scribed. The  prince  was  in  the  habit  of  in- 
terpreting his  own  laws  for  particular  oc- 
casions. This  was  called  the  interlocutio 
principis  ;  and  this,  according  to  Huber's  defi- 
nition, was,  quando  principes  inter  paries 
loquvntur,  etjusdicunt.  (Praelec.  Juris  Rom., 
Vol.  II.,  545.)  No  correct  civilian,  and  es- 
pecially no  proud  admirer  of  the  ancient 
Republic  (if  any  such  then  existed),  could  have 
reflected  on  this  interference  ^  ith  private 
rights  and  pending  suits,  without  disgust  and 
indignation  ;  and  we  are  rather  surprised  to 
find,  that  under  the  violent  and  irregular 
genius  of  the  Roman  government,  the  princi- 
ple before  us  should  have  been  acknowledged 
and  obeyed  to  the  extent  in  which  we  find  it. 
The  fact  shows  that  it  must  be  founded  in  the 
clearest  justice. 

Our  case  is  happily  very  different  from  that 
of  the  subjects  of  Justinian.  With  us,  the 
power  of  the  lawgiver  is  limited  and  defined  ; 
the  judicial  is  regarded  as  a  distinct,  indepen- 
dent power  ;  private  rights  have  been  better 
understood  and  more  exalted  in  public  estima- 
tion as  well  as  secured  by  provisions  dictated  by 
the  spirit  of  freedom,  and  unknown  to  the 
civil  law.  Our  constitutions  do  not  admit  the 
power  assumed  by  the  Roman  prince  ;  and 
the  principle  we  are  considering  is  now  to  be 
regarded  as  sacred.  It  is  not  pretended  that 
we  have  any  express  constitutional  provision 
on  the  subject  ;  nor  have  we  any  for  numer- 
ous other  rights  dear  alike  to  freedom  and  to 
justice.  An  ex  post  facto  law,  in  the  strict 
technical  sense  of  the  term,  is  usually  under- 
stood to  apply  to  criminal  cases,  and  this  is  its 
meaning,  when  used  in  the  Constitution  of  the 
United  States  ;  yet  laws  impairing  previously 
acquired  civil  rights  are  equally  within  the 
reason  of  that  prohibition,  and  equally  to  be 
condemned.  We  have  seen  that  the  cases 
*in  the  English  and  in  the  civil  law  P5O6 
apply  to  such  rights  ;  and  we  shall  find,  upon 
further  examination,  that  there  is  no  distinc- 
tion in  principle,  nor  any  recognized  in  prac- 
tice, between  a  law  punishing  a  person  crim- 
inally, for  a  past  innocent  act,  or  punishing 
him  civilly  by  de  vesting  him  of  a  lawfully  ac- 
quired right.  The  distinction  consists  only  in 
the  degree  of  the  oppression,  and  history 
teaches  us  that  the  government  which  can  de- 
liberately violate  the  one  right,  soon  ceases  to 
regard  the  other. 

There  has  not  been,  perhaps,  a  distinguished 
jurist  or  elementary  writer,  within  the  last  two 
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centuries,  who  has  had  occasion  to  take  notice  Colder  v.  Bull  (3  Dallas,  386),  speak  in  strong 
of  retrospective  laws,  either  civil  or  criminal,  terms  of  disapprobation  of  all  such  laws  ;  and 
but  has  mentioned  them  with  caution,  distrust  |  in  Ogden  v.  Blacldedge  (2  Cranch,  272)  they 
or  disapprobation.  Numerous  authorities  *consider  the  point  too  plain  for  argu-  [*oO& 
might  be  cited,  but  I  will  select  only  two,  and  ment,  that  a  statute  could  not  retrospect,  so  as 
those  no  ordinary  names.  Lord  Bacon  gives  |  to  take  away  a  vested  civil  right, 
more  toleration  to  retrospective,  and  particu- 1  This  train  of  authority,  declaratory  of  the 
larly  to  declaratory  laws,  than  can  now  be  ad-  common  sense  and  reason  of  the  most  civilized 
mitted,  under  our  more  precise  and  accurate  j  States,  ancient  and  modern,  on  the  point  be- 


distribution  and  limitation  of  the  powers  of 
government ;  yet  he  was,  at  the  same  time, 
duly  sensible  of  their  danger  and  injustice. 
He  confines  them  to  special  cases,  limits  them 
with  solicitude,  and  speaks  of  them  in  general 
with  reproach.  Leges  gate  retrospiciunt  raro,  et 
magna  cum  cautione  sunt  adhibendce ;  neque 
enim  placet  Janus  in  Legibus. — Cavendum  ta- 
men  eat,  ne  convettantur  res  judicatve. — Leges 
declaratorias  ne  ordinato,  nisi  in  caxibus.  ubi 
leges  cum  justitia  retrospicere  possit  (De  Aug. 
Scient.  Lib.,  8,  ch.  3  ;  Aphor.,  47-51).  Puf- 
fendorf  lays  down,  without  any  qualification, 
a  general  and  pointed  condemnation  of  all 


fore  us,  is  sufficient,  as  I  apprehend,  to  put  it 
at  rest ;  and  to  cause  not  only  the  judicial,  but 
even  the  legislative  authority  to  bow  with 
reverence  to  such  a  sanction. 

It  is  equally  inadmissible  to  consider  the  act 
as  declaring  how  the  former  statutes  were  to 
be  construed,  as  to  cases  already  existing.  If 
this  interpretation  was  to  be  considered  as  giv- 
ing the  former  acts  a  new  meaning,  it  then 
becomes  a  new  rule,  and  is  to  have  the  same 
effect  as  any  other  newly  created  statute. 
But  if  it  be  considered  as  an  exposition  of  the 
former  acts  for  the  information  and  govern- 
ment of  the  courts  in  the  decision  of  causes 


such  laws  ;  he  says  "  a  law  can  be  repealed  by  \  before  them,  it  would  then  be  taking  cogni- 


the  lawgiver,  but  the  rights  which  have  been 
acquired  under  it,  while  it  was  in  force,  do 
not  thereby  cease.  It  would  be  an  act  of  ab- 
solute injustice  to  abolish  with  a  law  all  the 
effects  which  it  had  produced.  Suppose,  for 
example,  that  there  exists  a  law  that  the  father 
5O7  *]  of  a  family  may  dispose  *of  his  prop- 
erty by  will,  the  Legislature  may,  without 
doubt,  restrain  this  unlimited  right  of  dispos- 


zance  of  a  judicial  question.  This  could  not 
possibly  have  been  the  meaning  of  the  act,  for 
the  power  that  makes  is  not  the  power  to  con- 
strue a  law.  It  is  a  well-settled  axiom  that 
the  union  of  these  two  powers  is  tyrannv. 
Theorists  and  practical  statesmen  concur  in 
this  opinion.  Our  government,  like  all  the 
other  free  governments  upon  this  continent, 
and  like  the  only  free  government,  at  present, 


ing  by  will,   but  it  would  be  unjust  to  take    remaining  in  Europe,  consists  of  departments, 
away  the  property  acquired  by  will  during  the  j  and  contains  a  marked  separation  of  the  legis- 


existence  of  the  former  law"  (Droitde  la  Nat., 
1.  1.,  ch,  6,  sec.  6). 

The  constitution  of  New  Hampshire,  estab- 
lished in  1792,  has  an  article  in  its  bill  of 
rights,  that  "  retrospective  laws  are  highly  in- 


lative  and  judicial  powers.  The  constitutions 
of  several  of  the  United  States,  and,  among 
others,  those  of  Massachusetts  and  Virginia, 
have  an  express  provision  that  the  legislative 
and  judicial  powers  shall  be  preserved  separate 


jurious,  oppressive  and  unjust ;  and  that  no  j  and  distinct,  so  that  one  department  shall  not 


such  laws  should  be  made,  either  for  the  de- 
cision of  civil  causes,  or  the  punishment  of 
offenses."  It  was  also  an  article  in  the  con- 
stitution established  for  the  French  Republic, 
in  the  year  1795,  that  no  law,  criminal  or  civil, 
could  have  a  retroactive  effect :  "  Aucune  lot, 
ni  criminelle  ni  civil,  ne  peut  avoir  d'effet  retro- 
actif."  Even  French  despotism,  atrocious  as 
it  is  in  practice,  yields,  in  its  laws,  to  the 
authority  of  such  a  principle  ;  for  the  same 
limitation  is  laid  down  as  a  fundamental  truth 
in  the  code  now  in  force  under  the  sanction 
of  the  French  Empire.  (Code  civil  des  Fran- 


exercise  the  functions  belonging  to  the  other. 
Most  of  the  models  of  a  free  and  limited  con- 
stitution which  were  produced  in  Europe, 
under  the  impulse  of  the  late  Revolution,  and 
which  had  any  pretensions  to  skill  or  wisdom, 
and  particularly  the  new  constitutions  of  Po- 
land *and  France  in  1791,  and  of  [*5Oi> 
France  in  1795,  contained  the  same  provisions 
in  language  more  or  less  explicit.  And  if  it 
be  not  found  in  our  own  constitution,  in  terms, 
it  exists  there  in  substance;  in  the  organization 
and  distribution  of  the  powers  of  the  depart- 
ments, and  in  the  declaration  that  the  "supreme 


<;ais.  No.  2.)  And  as  often  as  the  question  has  legislative  power  "  shall  be  vest ed  in  the  Sen- 
been  brought  before  the  courts  of  justice  in  ate  and  Assembly.  No  maxim  has  been  more 
this  country,  they  have  uniformly  said  that  ;  universally  received  and  cherished  as  a  vital 
the  objection  to  retrospective  laws  applies  as  principle  of  freedom.  And  without  having 
well  to  those  whica  affect  civil  rights  as  to  I  recourse  to  the  authority  of  elementary  writers 
those  which  relate  to  crimes.  or  to  the  popular  conventions  of  Europe,  we 

In  the  case  of  Osb>rne  v.  linger  (1  Buy's  j  have  a  most  commanding  authority,  in  the 
Rep.,  179),  which  came  before  the  Supreme  i  sense  of  the  American  people,  that  the  right  to 
Court  of  South  Carolina  in  1791,  the  question  '  interpret  laws  does,  and  ought  to  belong  ex- 
arose  upon  a  statute  relative  to  the  duty  of  clusively  to  the  courts  of  justice, 
sheriffs  as  to  civil  process  ;  the  court  rejected'  For  these  reasons,  I  consider  that  the  case 
the  construction  of  a  retrospective  operation  j  before  the  court  ought  to  hi-  decided  precisely 
of  the  statute,  according  to  its  literal  mean-  j  as  if  the  Act  of  the  5th  of  last  April  had  not 
ing  ;  and  Judge  Burke,  in  particular,  said  that  been  passed.  The  point  then  is,  whether,  by 
he  should  not  be  for  construing  a  law  so  as  to  '  the  Act  of  1H01,  the  defendant  was  liable  for 
devest  a  right;  and  that  a  retrospective  law,  the  voluntary  escape  of  his  prisoner,  in  1H07. 
in  that  sense,  would  be  against  the  constitu-  from  the  liberties,  notwithstanding  the  imme- 
tion  of  the  State.  The  judges  of  the  Supreme  diatc  return  of  the  prisoner.  If  the  sheriff  had 
Court  of  the  United  States,  in  the  case  of  allowed  to  his  prisoner  the  liberties  of  the  jail. 
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without  taking  a  bond  of  indemnity,  he  might 
have  pleaded  a  recaption  before  suit  brought. 
This  was  so  declared  in  the  case  of  Peters  & 
Oedney  v.  Henry  (6  Johns.  Rep.,  121),  and  the 
reason  is,  that  the  sheriff,  in  that  case,  may 
restrain  the  prisoner  at  his  pleasure,  and  deny 
him  the  liberties,  for  he  is  not  bound  to  give 
them,  until  he  receives,  or  is  offered,  a  com- 
petent indemnity.  And  if  the  prisoner  should, 
at  any  time,  voluntarily  go  out  of  the  liberties, 
the  sheriff  would  then,  probably,  be  obliged 
to  confine  him  in  close  custody,  or  be  respon- 
sible thereafter,  as  for  a  voluntary  escape, 
according  to  the  doctrine  in  Boiutff/us  v.  Walker 
(2  Term  Kep.,  126).  It  is  stated  in  this  case 
that  the  debtor  was  admitted  to  the  liberties, 
on  giving  bail,  and  the  decision  in  Tillman  v. 
Landing  (4  Johns.  Rep.,  45)  is,  therefore,  in 
51O*]*point.  If  I  was  satisfied  that  the  court 
in  that  case  had  mistaken  the  law,  I  should  be 
willing,  with  my  brethren,  to  correct  the  mis- 
take ;  but  the  more  I  reflect  upon  the  subject, 
the  more  I  am  persuaded  that  that  decision 
was  a  just  exposition  of  the  law,  as  it  then 
stood,  and  that  the  defendant  is  answerable  for 
the  escape. 

The  principles  and  ground  of  that  decision 
are  so  reasonable  and  just,  that  they  must  have 
met  with  universal  assent  from  the  intelligent 
part  of  the  community. 

The  sheriff  was  bound  to  give  his  prisoner 
the  liberties,  upon  receiving  a  sufficient  bond 
of  indemnity  ;  and  when  he  took  the  bond, 
he  had  no  further  control  over  the  prisoner. 
He  could  not  prevent  him  from  going  at  large, 
nor  punish  him  if  he  did.  The  condition  of 
the  bond,  according  to  the  words  of  the 
statute,  was,  "  that  he  remain  a  true  and 
faithful  prisoner,  and  shall  not,  at  any  time, 
nor  in  any  wise,  escape,  or  go  without  the 
limits  of  the  liberties,  until  discharged  by  due 
course  of  law."  It  was  proved  that  the  pris- 
oner, in  that  case,  as  well  as  here,  did 
frequently  and  willfully  go  without  the  limits 
of  the  liberties,  contrary  to  the  condition  of 
his  bond  ;  and  if  the  sheriff  was  not  respon- 
sible, because  he  could  show  that  the  prisoner 
had  returned  before  suit  brought,  it  would 
have  gone,  in  a  great  degree,  to  have  rendered 
imprisonment  illusory,  as  to  all  prisoners  who 
were  able  to  tender  the  sheriff  competent 
security.  If  the  sheriff  was  not  responsible 
to  the  creditor,  the  prisoner  was  not  respon- 
sible to  the  sheriff.  Prisoners  would  have 
been  able  to  go  whenever  and  wherever  they 
pleased,  only  taking  care  to  return  within  the 
limits  before  any  process  was  sued  out  against 
the  sheriff.  If  the  creditor  lived  remote,  it 
might  be  months  before  he  had  knowledge 
that  his  debtor  was  abroad,  despising  the 
coercion  of  the  law  ;  and  when  he  attempted 
to  prosecute  the  sheriff,  he  might  find  that  the 
debtor  had  cunningly  returned  within  the 
limits,  and  was  only  waiting  a  fit  occasion  to 
make  another  escape.  A  law  that  could  have 
511*]  been  eluded  in  this  *way  would  have 
been  a  disgrace  to  the  government.  The 
statute  creating  jail  liberties  was  passed  for 
humane  purposes.  Debtors  now  have  com- 
fortable accommodations,  and  a  large  space  to 
occupy,  in  which  they  can  carry  on  their  busi- 
ness and  enjoy  the  comforts  of  society.  It 
would  be  a  gross  abuse  of  this  act  of  humanity 
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to  seek  under  it  a  shelter  for  fraud.  The  con- 
struction adopted  by  the  court  was  such  a*  to 
reach  this  abuse  ;  and,  as  the  law  then  stood, 
no  other  construction  would  reach  it,  for  the 
bonds  were  not  assignable  to  the  creditor.  It 
was  a  construction  not  only  reasonable  (for 
the  law  of  1801  never  meant  that  a  bond 
should  be  broken  with  impunity,  as  it  said 
"  that  nothing  in  the  act  should  be  construed 
to  exonerate  the  sheriff,  in  case  any  such  pris- 
oner should  escape  and  go  at  large  without 
the  said  liberties"),  but  it  was  attended  with 
salutary  results.  It  tended  to  make  prisoners 
what  they  ought  to  be,  and  what  they  bind 
themselves  by  their  bonds  to  be,  "  true  and 
faithful."  The  sheriff  has  not  means  or  au- 
thority to  guard  the  limits.  There  is  no  re- 
straint upon  the  prisoner  but  the  bond,  and  he 
ought  to  be  continually  conscious  that  it  will 
be  forfeited  and  exacted  on  the  first  willful 
disobedience.  If  he  will  "go  without  the 
limits  of  the  liberties,"  he  ought  to  pay  ihe 
penalty  for  his  violation  of  duty  and  the  faith 
of  contract.  To  have  allowed  the  pica  of  re- 
caption or  return  before  sxiit  brought,  as  the 
law  was  at  the  time  of  the  decision  in  Tillman 
v.  Lansing,  would  have  been  the  same,  in 
effect,  as  to  have  allowed  it  to  the  prisoner  on 
his  bond  of  indemnity,  and  that  would  have 
been  monstrous.  There  could  not,  strictly,  be 
any  recaption  in  the  case  ;  for  the  sheriff 
loses  his  coercion  of  the  prisoner  when  he 
takes  the  bond.  To  talk  of  retaking  the 
prisoner  and  replacing  him  within  the  liber- 
ties, from  whence  he  might  immediately  de- 
part, would  be  ridiculous.  The  sheriff's* only 
plea  could  be  that  the  prisoner  had  voluntarily 
escaped,  had  forfeited  his  bond,  and  had 
voluntarily  returned  before  suit  ;  and  if  it 
was  *good  for  him,  it  excused  the  [*512 
prisoner.  That  decision  was  therefore  found- 
ed, not  only  on  the  most  reasonable  interpre- 
tation of  the  Act  of  1801,  but  on  the  soundest 
principles  of  justice.  The  law  enabled  the 
sheriff  to  provide  himself  with  ample  security, 
and  armed  him  beforehand  with  his  indem- 
nity ;  and  therefore  the  reason  of  allowing  the 
plea  of  recaption  did  not  apply.  That  plea 
was  granted  by  way  of  excuse  to  the  sheriff, 
to  save  him  from  grievious  losses  in  cases 
where  he  would  have  been  without  remedy. 
But  where  he  had  his  certain  remedy  over, 
there  was  no  necessity  for  the  excuse,  and  the 
common  law  did  not  originally  allow  it. 
Thus,  if  the  jail  be  broken  by  public  enemies, 
and  the  prisoners  escape,  this,  say  the  books, 
excuses  the  sheriff,  because  he  has  no  remedy 
against  them  ;  but  if  it  be  broken  by  rebels,  it 
does  not  excuse  him,  for  he  has  his  remedy 
over.  There  was  no  more  hardship  in  oblig- 
ing the  sheriff  to  take  this  bond  at  his  peril, 
than  there  is  in  his  taking  a  bail-bond  at  his 
peril ;  and  that  has  been  the  law  for  centuries. 
The  courts  in  Massachusetts  construe  the 
bonds  taken  in  that  State,  for  jail  liberties, 
with  the  same  strictness.  In  Bartlett  v.  Willis 
et  al.  (3  Tyng,  86)  a  bond  was  given  by  the 
prisoner  for  the  jail  limits,  conditioned  "  that 
he  should  continue  a  true  prisoner  in  the 
custody  of  the  jailer,  and  within  the  limits  of 
the  said  prison  ;"  and  it  was  held  that  the 
prisoner's  going,  in  the  night  time,  to  a  pump 
for  water,  which  was  without  the  limits,  was 
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an  escape,  and  the  debt  was  recovered  upon 
the  bond. 

The  Act  of  the  5th  of  last  April,  which 
allows  the  sheriff  to  plead  the  prisoner's  return 
before  suit,  and  which  does  not  apply  to  this 
case,  for  the  reasons  which  have  been  men- 
tioned, does  not,  however,  open  the  door  to 
the  abuses  which  were  met  by  the  decision  in 
the  case  of  Lansing  ;  for  the  prisoner's  bond 
is  now  assignable  to  the  creditor,  and  no  such 
plea  can  be  made  to  the  suit  upon  the  bond. 
The  statute  only  allows  it  when  the  suit  is 
513*]  *brought  against  the  sheriff.  Here- 
after, the  creditor,  in  case  of  his  debtor's 
escape  from  the  liberties,  must  take  an  assign- 
ment of  the  bond  ;  or  if  he  does  not  choose  to 
confide  in  the  competency  of  the  sureties,  he 
must  resort  to  the  sheriff,  and  take  his  chance 
of  this  plea,  and  of  his  being  able  to  meet  it. 
If  the  sheriff  is  careful  in  taking  good  secu- 
rity, there  can  be  very  little  danger  of  abuse 
of  the  privilege  of  the  liberties  by  the  debtor ; 
and  if  the  sheriff,  by  fraud  or  connivance  with 
the  debtor,  should  avoid  taking  good  security, 
for  the  purpose  of  allowing  these  escapes  and 
returns  before  suit  brought,  he  would  be 
chargeable  as  for  a  voluntary  escape.  In  the 
present  case,  the  creditor  has  elected  to  sue 
the  sheriff  ;  and  he  is  entitled  to  recover  upon 
the  law  as  it  stood  when  his  right  of  action 
accrued,  and  the  defendant  must  have  a  stay 
of  execution  until  he  has  a  reasonable  time  to 
resort  over  to  his  bond  for  his  indemnity. 

The  Act  of  the  28th  of  March,  1809(2  R.  S., 

436,  sec.  55),  which  made  these  bonds  assign- 
able,   did    not    affect    the    former    decision, 
though  it  wisely  provided  a  more  prompt  and 
desirable  remedy    for  the  creditor.      It   was 
probably  passed  in  consequence  of  that  de- 
cision ;  for  the  provisions  in  the  2d  and  3d 
sections  are  evidently  in  affirmance  of  it.    The 
case  of   Tittman  v.   Lansing  must,  therefore, 
apply  and  govern  in  other  cases  not  coming 
within  the  purview  of  the   Act  of  the  5tii 
April,  1810.     If  the  court  gave  the  true  ex- 
position of  the  Act  of  1801,  that  exposition 
must   prevail   until   it  ceases  to  operate    by 
means  of  the  new  statute  provision. 

I  have  thus  endeavored  to  take  a  full  view  of 
every  principle  that  might  affect  this  case,  and 
my  opinion  is  that  the  motion  for  a  new  trial 
ought  to  be  denied. 

VAN  NESS,  ,/.,  declared  himself  to  be  of  the 
same  opinion. 

Motion  denied. 

Sheriff'*  liaiiilitu  for  an  e*ca)>f..  Overruled-  10 
Johns.,  576. 

Distinguished-13  Johns.,  122. 

Cited  in— 9  Johns.,  237;  10  Bos.,  575;  1  Ix-g.  <>'«.. 
2 ;  38  N.  J.  L.,  281 ;  40  N.  J.  L..  237. 

Onmtnictiim  of  statute.  Distinguished -11  N.  Y., 
385;  12  N.  Y..  210;  27  Hun.  193;  t!2  How.  IV.  81 ;  3 
Pott-re,  154. 

Cited  In— 18  Johns.,  139 ;  8  Wend.,  KM ;  !»  Wend., 
49B:  2 
:»t 
Ch. 
18  N 
43  N.     .,  135;  47  N.  Y.,  220;  55  N.      ..  616;  57  N.  Y.. 

437,  477  ;  65  N.  Y.,  305;  80  N.  Y..  180  ;  1  Keyes.  4<il ;  1 
Abb.  App.  Doe.,  223 ;  2  Abb.  App.  Dec..  245;  4  Him, 
341.475,  649;  5  Hun,  3«8  ;  12   Hun.  287;  15  Hun.  401. 
•ViW;  17  Hun,  4fi2;  20  Hun,  391  :  23  Hun.  175;  24  Hun, 
4tt5  ;  25  Hun,  38  ;  3  Uarb.,  310.  «23 ;  4  Hurb.,  75  ;  5  llurb.. 
47«;7  Barfo.,448:  12Harb.,5S7;  151iurb.,  184  :  It!  Barb.. 
190;  17  Barb.,  161,  339:  32  Barb.,  457;  3*5  llarb..  451  ; 
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49  Barb.,  181;  58  Barb.,  164;  63  Barb.,  85;  64  Barb., 
209 ;  67  Barb,,  264  ;  4  How.  Pr..  104  ;  12  How.  Pr.,  250 ; 
23  How.  Pr.,  339;  24  How.  Pr.,  391 ;  25  How.  Pr.,  106, 
416 ;  40  How.  Pr.,  142  ;  49  How.  Pr.,  192 ;  55  How.  Pr., 
115 ;  56  How.  Pr.,  226 ;  61  How.  Pr.,  336 ;  60  How.  Pr., 
293 ;  62  How.  Pr.,  81 ;  16  Abb.  Pr.,  392 :  18  Abb.  Pr., 
14«;  7  Abb.  N.  C.,  382;  2  Park,  454;  10  Bos.,  575;  5 
Duer,  188 ;  2  Rob.,  711 ;  5  Rob.,  629 ;  4  Sand.,  330 ;  2 
Daly,  408 ;  3  Co.  R.,  228 ;  3  Leg.  Obs.,  14  ;  9  Leg.  Obs., 
207  ;  95  U.  S.,  683  ;  7  Bank.  Reg.,  259, 266 ;  12  Blatchf ., 
349;  Deadv,  276:  1  Dill.,  252,  258;  2  Gall.,  139,  145;  6 
McLean,  428 ;  2  Paine,  517 :  1  Allen,  323 ;  2  Allen,  447 ; 
15  Mich.,  69;  32  Wis.,  557  ;  38  N.  J.  L., 281 ;  40N.J.L., 
237 ;  31  Ohio  St..  241 ;  79  111.,  107. 
Also  cited  in— 43  N.  J.  L.,  207 ;  101  111.,  299. 
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THE    COLUMBIAN     INSURANCE    COM- 
PANY. 

Marine  Insurance — Evidence  of  Condemnation 
— Sentence  of  Court  of  Admiralty — Authen- 
tication —  Copy  /Sentence  —  Capture  —  Con- 
demned Because  no  Claim  made — Right  to 
Abandon — On  Notice  of  Capture — Liability 
of  Insurer. 

A  sentence  of  a  court  of  admiralty  is  sufficient 
evidence  of  a  condemnation,  without  showing  the 
previous  proceedings;  and  a  copy  of  the  sentence 
under  the  seal  of  the  court,  signed  by  the  actuary, 
in  the  absence  of  the  register,  accompanied  with  a 
deposition  of  a  witness  proving  the  seal  and  signa- 
ture, was  held  a  sufficient  authentication.  Whether 
the  seal  of  a  court  of  admiralty  is  not,  of  itself,  evi- 
dence. Qum-e. 

Where  a  policy  of  insurance  contained  a  clause  of 
warranty  as  neutral  property,  and  also  a  clause, 
"  that  in  case  of  loss  or  misfortune,  it  shall  be 
lawful  and  necessary  for  the  assured,  his  factors, 
servants,  and  assigns,  to  sue  for,  labor  and  travel,  in 
and  about  the  defense,  safeguard  and  recovery  of 
the  property,"  &c.,  it  was  held  that  in  case  of  capt- 
ure, the  assured  or  their  agents  were  not  bound  to 
put  in  a  claim  or  appeal ;  and  though  the  property 
was  condemned  because  no  claim  was  interposed, 
yet  the  assured  were  entitled  to  recover;  for  the  as- 
sured has  a  right  to  abandon  immediately  on  advice 
of  the  capture :  and  after  an  abandonment  right- 
f  ullv  made,  the  master  becomes  the  agent  or  servant 
of  the  insurers,  and  is  answerable  to  them  for  his 
misconduct  or  neglect. 

Citations— Cowp..  17 ;  Peake's  Evid.,  48 ;  3  T.  R., 
477 ;  2  Cai.,  284 ;  5  Johns.,  324. 

THIS  was  an  action  on  an  open  policy  of  in- 
surance, dated  the  19th  of  November, 
1S07,  upon  cargo  on  board  of  the  brig  Eli/a,  at 
and  from  Martinico  to  New  York.  The 
policy  contained  the  following  printed  clause: 
"  In  case  of  any  loss  or  misfortune,  it  shall  be 
lawful  and  necessary  for  the  assured,  his 
factors,  servants  and  assigns,  to  sue  for,  labor 
and  travel  in  and  about  the  defense,  safeguard 
and  recovery  of  the  said  goods  and  merchan- 
dises, or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof  the 
said  insurance  company  will  contribute  ac- 
cording to  the  rate  and  quantity  of  the  sum 
herein  insured." 

There  was  also,  at  the  bottom  of  the  policy, 
the  following  written  clause:  "  Warranted 
American  property,  and  in  case  of  capture  or 
detention  not  to  abandon,  if  the  property  is 
acquitted  or  released,  in  six  months  after  ad- 
vice is  received  here,  and  notice  thereof  given 
to  the  said  company." 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  June.  1H10,  before  Mr.  Juttiee 
Yates. 
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The  vessel,  with  the  goods  on  board,  sailed 
from  Martinico  the  26th  of  October,  1807,  and 
while  on  her  voyage  was  captured,  on  the 
same  day.  by  a  British  privateer,  and  carried 
into  Nevis.  The  cargo  was  libeled  and  pro- 
ceeded against  as  French  property  ;  and  the 
master  was  examined  as  a  witness  in  the  Vice- 
Admiralty  Court  of  Antigua,  where  he  was 
sent  for  that  purpose.  The  goods  were 
condemned  on  the  25th  of  November, 
515**]  1807,  as  prize  to  the  captors,  who 
were  ordered  to  pay  the  freight  and  expenses. 
The  cargo  was  then  landed  by  the  master,  who 
took  in  a  freight,  and  left  the  island. 

An  abandonment  was  made  by  the  plaintiff 
on  the  llth  of  January,  1808,  and  a  suit 
brought  to  recover  a  total  loss  on  the  1st  of 
May,  1808.  The  plaintiff  became  a  naturalized 
citizen  of  the  United  States,  in  1793,  and  the 
goods  condemned  were  proved  to  be  his 
property.  The  sentence  of  the  Vice- Admiralty 
Court  at  Antigua  was  produced,  which  stated 
"that  three  preparatory  depositions,  taken  at 
the  island  of  St.  Kitt's,  were  read,  and  no 
claim  having  been  interposed,  his  worship, 
the  judge,  was  pleased,  after  hearing  the  argu- 
ments of  His  Majesty's  Advocate-General  in 
support  of  the  allegations,  to  pronounce  the 
said  112  hogsheads  of  sugar  to  have  belonged, 
at  the  time  of  capture,  to  enemies  of  the  crown 
of  Great  Britain,  and  as  such,  or  otherwise, 
subject  and  liable  to  confiscation,  and  con- 
demned the  same  as  good  and  lawful  prize," 
&c.  The  decree  was  certified  and  attested  by 
Thomas  Thomas,  actuary,  in  the  absence  of 
Fountain  Elwin,  Deputy-Registrar  in  Ad- 
miralty. To  the  sentence  was  annexed  a  de- 
position, taken  in  New  Ycrk,  proving  the  seal 
affixed  to  the  sentence  to  be  the  seal  of  the 
Vice-Admiralty  Court,  and  also  proving  the 
signature  and  official  character  of  the  person 
signing  and  certifying  the  decree. 

The  counsel  for  the  defendants  objected  to 
the  reading  these  papers  in  evidence,  because 
a  record  of  the  whole  of  the  proceedings  of 
the  Admiralty  Court  was  not  produced,  and 
because  the  sentence  was  not  authenticated  by 
the  signature  of  the  judge  of  the  court ;  but  the 
objection  was  overruled.  A  motion  was  then 
made  for  a  nonsuit,  but  it  was  also  overruled 
by  the  judge,  who  directed  the  jury  to  find  a 
verdict  for  a  total  loss,  and  the  jury  found  a 
verdict  accordingly  for  $10,570.40. 
5 16*]  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

Mr.  C.  1.  Bogerl.  for  the  defendants.  1.  The 
whole  of  the  proceedings  in  the  Vice- Ad- 
miralty Court  ought  to  have  been  produced. 
They  are  matter  of  record ;  and  where  a 
record  is  produced  in  evidence,  it  should  be 
the  whole.  (Gilb.  Law  of  Ev.,  16  ;  Peake,  Ev., 
26.)  The  sentence,  accompanied  with  the 
proceedings,  is  the  evidence  whether  there  has 
been  a  compliance  with  the  warranty  or  not. 
(Marsh.,  714.)"  It  is  important  that  the  whole 
proceedings  should  be  produced  ;  for  it  ap- 
pears, from  the  sentence,  that  the  master  was 
examined  in  preparatorio,  and  it  may  be 
that  the  vessel  was  condemned  on  his  evi- 
dence. 

2.  Another  objection  is,  that  the  record 
produced  was  not  properly  authenticated,  so 
as  to  render  it  admissible.  It  was  not  signed 
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by  the  judge  of  the  court,  nor  the  register  or 
deputy-register.  (3  East,  221.) 

8.  The  condemnation  was  caused  by  the 
negligence  or  misconduct  of  the  master  ;  and 
the  owners  take  the  risk  of  the  master's  ignor- 
ance, negligence,  or  misconduct.  No  fault 
short  of  barratry  can  make  the  insurers  liable. 
(Vos  &  Graves  v.  Unit.  Ins.  Co.,  2  Johns.  Cas., 
187  ;  Kent,  J. ;  Vandenheuvel  v.  Unit.  Ins.  Co., 
2  Johns.  Cas.,  151,  154,  Benson,  J.)  The 
policy  enjoins  it  on  the  insured  and  his  agents 
to  do  everything  in  their  power  for  the  preser- 
vation and  safeguard  of  the  property.  Our 
policy  is  different  from  the  English  policies. 
It  says,  "  It  shall  be  lawful  and  necessary," 
&c.  A  neglect  of  duty,  which  occasions  a 
condemnation,  is  the  same  as  if  the  loss  had 
been  produced  by  an  act  of  the  master. 
(Oalbraith  v.  Oracil,  Condy's  edit.,  Marsh., 
406  b,  in  note.)  Though  examined  in  the  Ad- 
miralty Court,  the  master  put  in  no  claim  in 
behalf  of  the  owners ;  and  in  consequence  of 
this  gross  negligence,  the  property  was  con- 
demned. He  was  owner  of  the  vessel,  and 
was  interested  in  obtaining  a  new  cargo,  by 
which  he  might  earn  a  double  freight.  The 
master  was  bound  to  put  in  a  claim,  and  to 
use  his  exertions  to  prevent  a  condemnation. 
This  was  so  laid  down  in  Cheviot  v.  Brooks  (1 
Johns.  Rep.,  364). 

*Messrs.  Golden  and  T.  A.  Emmet,  [*5 1 7 
contra.  There  are  three  modes  of  proving  the 
proceedings  in  the  admiralty,  by  an  exemplifi- 
cation, a  sworn  copy,  or  an  office  copy.  The 
sentence  produced  was  an  office  copy,  signed 
and  certified  by  a  proper  officer  of  the  court. 
It  was  not  necessary  to  prove  the  sentence. 
All  persons  are  bound  by  the  proceedings  in 
an  admiralty  court,  and  must  take  notice  of 
them  under  the  seal  of  the  court.  The  seal  of 
a  court  acting  under  the  law  of  nations  is  evi- 
dence of  itself.  (Peake's  Law  of  Ev. ,  74,  3d 
edit.,  73,  and  note  ;  2  Lord  Raym.,  893.) 

There  is  a  distinction  between  the  evidence 
of  the  proceedings  of  a  civil  or  municipal 
court  of  a  foreign  country,  and  those  of  a  court 
acting  under  the  law  of  nations.  Though 
proof  of  the  seal  of  the  former  may  be  re- 
quired, that  of  the  latter  is  always  considered 
as  evidence  without  further  proof.  (8  East, 
221  ;  3  Johns.  Rep.,  310.) 

But  it  is  said  that  all  the  proceedings  of  the 
court  should  have  accompanied  the  sentence. 

[KENT,  Ch.,  J.  You  need  not  argue  that 
point.  1 

Then  there  is  -fio  legal  evidence  that  the 
master  did  not  put  in  a  claim.  The  sentence 
is  evidence  only  of  the  fact  of  a  condemnation 
as  good  and  lawful  prize.  If  the  condemna- 
tion was  sufficient  to  enable  the  plaintiff  to 
bring  his  action  within  six  months,  it  was  all 
that  was  requisite.  But  we  contend  that  the 
master  is  not  bound  to  put  in  a  claim.  The 
introduction  of  the  words  ''  it  shall  be  lawful 
and  necessary  for  the  assured,"  &c.,  in  the 
policy,  instead  of  the  words  "  it  shall  be  law- 
ful," does  not  vary  the  meaning  or  effect  of 
the  whole  clause  taken  together.  The  insured, 
immediately  upon  receiving  intelligence  of  a 
capture,  may  abandon  ;  he  is  not  bound  to 
make  any  claim  or  appeal  to  the  courts  of  ad- 
miralty, or  to  litigate  the  validity  of  the  capt- 
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ure,  but  may  leave  that  to  the  underwriters. 
(Marsh.,  564;  2  Burr.,  696;  3  Term  Rep., 
479.)  After  the  abandonment,  the  master  be- 
comes the  agent  or  servant  of  the  insurer  ; 
518]  *and  if  the  *insurer  sustains  any  in- 
jury, in  consequence  of  his  neglect,  he  may 
bring  his  action  against  the  agent.  The  point 
decided  in  the  case  of  Cheviot  v.  Brooks  is  in 
favor  of  the  plaintiff.  The  observation  that 
the  master  ought  to  have  interposed  a  claim, 
is  merely  an  obiter  dictum  of  the  judge.  The 
plain  tiff"  claims  a  loss  by  capture,  not  by  the 
fault  of  the  master.  If  the  subsequent  con- 
duct of  the  master  is  such  as  to  amount  to 
barratry,  it  does  not  follow  that  the  plaintiff 
may  not  recover  on  the  first  ground,  as  it  was 
a  valid  cause  of  abandonment.  But  the 
property  was  not  condemned  solely  on  the 
ground  that  no  claim  was  interposed,  but  on 
the  examinations  taken  in  preparatory.  The 
captors  were  bound  to  show,  by  the  answers 
to  the  standing  interrogatories,  that  they  had  a 
right.  (Home's  Compendium  of  Statutes, 
«fec. ,  35,  39,  47.)  How  does  it  appear  that  the 
master  was  guilty  of  any  negligence?  He  may 
have  been  in  prison,  or  sick.  The  vessel  was 
carried  into  Nevis,  and  the  proceedings  were 
in  the  Admiralty  Court  at  Antigua. 

Mr.  8.  Jones,  Jun.,  in  reply.  Examinations 
in  preparatorio  are  merely  for  the  purpose  of 
enabling  the  captors  to  decide  whether  they 
will  file  a  libel  or  not.  If  a  libel  is  filed,  and 
no  claim  is  put  in,  a  condemnation  follows  of 
course.  Sufficient  appears  in  this  case  to  show 
that  no  claim  was  interposed.  I  contend  that 
the  master  is  bound  to  put  in  a  claim  ;  by  his 
neglecting  to  do  so,  the  plaintiff  has  acquired 
the  right  to  abandon  in  this  case.  The  prop- 
erty was  warranted  American,  and  if  a  claim 
had  been  interposed,  the  condemnation  would 
not  have  taken  place..  The  master  may  not 
have  been  guilty  of  intentional  fraud ;  but 
his  conduct  was  grossly  negligent.  In  Cheviot 
v.  Brook*,  which  was  an  action  brought  by 
the  principal  against  the  agent,  the  court  said 
that  a  master  was  bound  to  put  in  a  claim  ; 
but  as  in  that  case  he  acted  Iwna  fide,  he  was 
uot  answerable  to  his  principal.  Here  a  third 
person,  the  insurer,  is  to  be  affected  by  the 
negligence  of  the  master,  and  the  principal 
ought  to  be  responsible. 

519*]  *YATES,  ./.,  delivered  the  opinion  of 
the  court : 

It  was  not  necessary  to  produce  all  the  pro- 
ceedings of  the  Court  of  Admiralty  previous 
to  the  decree.  Sufficient  appeared  by  it  to  an- 
swer the  legal  purposes  of  the  plaintiff.  His 
object  was  to  show  that  the  sugar  had  been 
condemned  ;  and  that  fart  is  fully  established 
by  the  sentence.  If  there  could  possibly  exist 
a  doubt  as  to  the  sentence  of  condemnation,  by 
omissions  or  ambiguity  appearing  on  the  face 
of  the  record,  it  might  be  proper  to  require 
such  proof.  This  could  not  exist  here.  The 
decree  read  in  evidence  explicitly  states  the 
fact  material  to  be  proved  by  the  plaintiff. 
The  case  of  Jone*  v.  liandnll  (Cowp.,  17)  shows 
that  such  proof  is  sufficient,  unaccompanied 
with  the  previous  proceedings.  That  was  an 
action  upon  a  wager,  whether  a  decroee  in  u 
Court  of  Chancery  would  be  reversed  on  an 
appeal  to  the  House  of  Lords  ;  and  upon  a  rule 
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to  show  cause  why  there  should  not  be  a  new 
trial,  among  the  objections  stated  by  the  de- 
fendants, one  was,  that  the  previous  proceed- 
ings in  the  House  of  Lords  ought  to  have  been 
shown,  whereas  the  decree  only  was  pro- 
duced ;  and  the  court  decided  that  proof  of 

|  the  decree  and  of  its  reversal  was  sufficient, 
without  such  previous  proceedings. 

The  sentence  of  the  Court  of  Vice-Admiral- 
ty at  Antigua,  given  in  evidence,  was  suffi- 
ciently established  by  the  deposition  annexed 
to  it,  stating  that  the  seal  affixed  thereto  was 
the  seal  of  the  court,  and  also  proving  the  sig- 
nature and  official  character  of  the  person 
whose  name  was  subscribed.  It  is,  therefore, 
unnecessary  to  notice  the  distinction  urged  in 
the  argument  between  foreign  municipal 
tribunals  and  courts  of  admiralty.  There  wns 
a  sufficient  authentication,  in  this  case,  to  re- 
ceive the  proceedings  of  the  Court  of  Admi- 
ralty in  evidence,  although  not  signed  by  the 
judge.  (Peake's  Evid.,  48.)  Their  decree,  in 
this  instance,  was,  consequently,  properly  ad- 
mitted ;  and  the  condemnation  was  fully 
proved.  The  condemnation  gave  the  plaintiff 
a  right  of  action,  and  there  *is  no  force  [*52O 
in  the  objection  that  no  such  right  existed 
when  this  suit  was  commenced.  The  action 
might  be  brought,  without  violating  the  clause 
in  the  policy,  that  "in  case  of  capture  or  de- 
tention, the  insured  were  not  to  abandon,  if 
the  property  is  acquitted  or  released,  in  six 
months  after  advice  is  received  and  notice 
thereof  given  to  the  company." 

Another  objection  relied  on,  in  the  argu- 
ment, was  founded  on  the  alteration  in  the 
language  of  the  policy,  by  the  insertion  of  the 
word  "necessary"  in  the  clause,  which  now  is, 
"that  in  case  of  any  loss  or  misfortune,  it  shall 
be  lawful  and  necessary  for  the  assured,  his 
factors,  servants  and  assigns,  to  sue  for,  labor 
and  travel  in  and  about  the  defense,  safe- 
guard and  recovery  of  the  property,"  &c. 

Previous  to  this  alteration,  the  construction 
of  the  above  clause  was  well  understood  :  and 
I  can  discover  no  substantial  reason  why  the 
insertion  of  the  word  "necessary"  should  so 
essentially  alter  the  construction  as  to  create  a 
different  operation.  It  imposes  no  additional 
duties  on  the  master.  He  was  before  bound  to 
labor  dilligently  for  the  recovery  of  the  prop- 
erty, and  to  alleviate  the  burdens  of  the  insur- 
er. This  is  a  well-settled  rule  ;  yet  it  is  equally 
well  established,  by  the  law  of  insurance,  that 
this  does  not  affect  the  right  of  abandonment. 
The  case  of  Tynon  v.  (iuerney  (3  Term  Hep.. 
477)  is  in  point;  that  if  a  ship  be  taken  and 
condemned  as  pri/e,  the  assured  might  call 
on  the  insurer,  without  being  under  the  pre- 
vious necessity  of  appealing,  or  even  making 
a  claim.  By  abandoning  and  calling  on  the 
insurers,  the  assured  yields  up  to  them  all  his 

!  right,  title  and  interest  in  the  subject  insured, 
and    it    operates,    in  judgment    of   law,    as   a 

\  transfer  of    the    property ;    and    the    captain, 
from  that  time,  Ix-comes  the  agent   of  the  in- 

]  silvers.     This  doctrine  hus  been  frequently  rec- 

j  ogni/.od  by  this  court.     (2  Caines' Hep.,  284  ; 

J5   Johns.    Kep.,   324.)       The   captain,    conse- 
quently, is  answerable  to  the  insurers  for  his 

i  default,    if   uny  exists.     The   assured    is   not 
obliged  *topul  in  a  claim  ;  nor  can  the  [*o  121 

i  clause   warranting  it   to   In-  neutral    property 
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create  this  duty.  The  judgment  of  the  Court 
of  Admiralty  was  not  grounded  on  a  want  of 
claim,  but  on  proofs,  and  as  being  enemy's 
property.  But  admitting  the  neglect  to  claim 
the  goods  was  barratry,  in  the  captain,  the  loss 
is  still  by  capture  and  condemnation.  And  if 
even  the  plaintiff  had  aright  to  recovery  on  the 
barratry,  that  cannot  devest  him  of  his  right  to 
recover  on  an  event  which  has  happened,  and 
against  which  he  was  insured.  If  the  condemna- 
tion is  illegal,  the  remedy  must  be  sought  by  the 
underwriters,  and  they  may  appeal.  A  con- 
trary construction  on  those  clauses  in  the  pol- 
icy would  make  the  putting  in  the  claim,  &c., 
a  condition  precedent,  add  necessarily  intro- 
duce principles,  in  relation  to  the  rights  of  the 
assured,  materially  different  from  what  are 
now  allowed  to  be  the  law  on  the  subject. 

Besides,  if  the  captain's  neglect  in  not  put- 
ting in  a  claim  created  a  sufficient  defense  in 
the  suit  (and  that  could  only  be  on  the  ground 
that  he  still  continued  the  agent  of  the  assured, 
and  that  the  loss  proceeded  immediately  from 
him,  which  cannot  be  the  case  here),  yet  the 
fact  ought  to  have  been  affirmatively  proved 
by  the  defendant,  and  not  left  to  inferences 
drawn  from  the  language  of  the  sentence  of 
condemnation  ;  when,  for  aught  that  appears, 
the  captain  may  have  put  in  a  claim  which 
might  have  been  adjudged  insufficient.  Al- 
though the  sentence  is  conclusive  evidence  of 
the  condemnation,  it  is  not  evidence  of  such 
neglect.  It  would  be  a  dangerous  principle, 
that  a  fact  within  the  power  of  the  defendants 
to  prove  directly,  should,  when  thus  collater- 
ally introduced,  be  allowed  to  defeat  the  re- 
covery of  the  plaintiff.  We  are,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  his 
judgment. 

Judgment  for  tlie  plaintiff. 

Cited  in— 6  Cow.,  430 ;  7  Cow.,  444 ;  1  Weiid.,  577  ;  2 
Wend.,  76 ;  5  Wend.,  391 ;  6  Wend.,  484. 


522*]    *RILEY  v.  DELAFIELD. 

Marine  Insurance  —  Sale  of  Vessel  —  Reserving 
Freight  —  Innurable  Interest  —  Nature  of  In- 
terest not  Disclosed. 

A  sold  a  vessel  to  B,  in  whose  name  she  was  regis- 
tered; but  it  was  agreed  between  them  that  A 
should  have  the  whole  benefit  of  the  freight  to  arise 
from  a  voyage,  for  which  A  had  previously  char- 
tered the  vessel,  and  on  which  she  was  about  to  sail. 
B  insured  the  vessel  as  owner  for  the  voyage,  and 
A  procured  insurance  to  be  made  on  the  freight  of 
goods  on  board  of  the  same  vessel,  for  the  same 
voyage  :  but  the  agreement  between  A  and  B,  or 
the  peculiar  nature  of  A's  interest,  was  not  com- 
municated to  the  insurer.  It  was  held  that  A  had 
not  an  insurable  interest,  or  such  an  interest  as 
could  be  insured  under  the  name  of  freight,  with- 
out disclosing  and  specifying  its  peculiar  nature. 

Citation—  2  Johns..  346. 


was  an  action  on  a  policy  of  insurance. 
L     Plea,  non  assumpsil,  and  the  statute  of 
limitations. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  13th  June,  1810.  The  policy  was 
dated  the  29th  September,  1801,  and  purported 
that  "James  Seton,  on  account  of  James  Cum- 
mings,  as  well  in  his  own  name,  as  for  and 
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in  the  name  and  names  of  all  and  every  oth- 
er person  or  persons,  to  whom  the  same  doth, 
may  or  shall  appertain,  in  part  or  in  whole," 
made  insurance,  &c.,  "at  and  from  New  York 
to  the  port  or  discharge  in  the  Mediterranean, 
with  liberty  to  stop  at  Minorca  or  Malta,  upon 
the  freight  of  goods  laden,  or  to  be  laden,  on 
board  of  the  brig  Delia,  Sprague,  master.  The 
risk  to  continue  until  the  goods  should  be 
safely  landed,  at  her  port  of  discharge  in  the 
Mediterranean,  with  the  libertr  aforesaid," 
valued  at  $6,000. 

The  declaration  averred  that  the  plaintiff,  at 
the  time  of  making  the  insurance,  was  and 
continued  to  be  interested  in  the  premises,  and 
that  the  insurance  was  made  on  his  account 
and  risk. 

As  the  cause  was  decided  on  a  single  point, 
it  is  unnecessary  to  state  the  facts  or  argu- 
ments, which  relate  to  the  other  questions  rais- 
ed in  the  cause. 

The  vessel  sailed  on  the  voyage  insured  the 
27th  of  September,  1801,  and  arrived  at  Malta 
the  21st  of  November,  1801,  where  she  re- 
mained until  the  9th  of  December,  1801,  and 
sold  part  of  her  cargo.  She  sailed  from  thence 
to  Naples,  and  arrived  in  the  roads  of  Naples 
the  17th  December,  1801,  and  on  the  same 
day  was  driven  on  shore,  in  a  storm,  and 
totally  lost,  only  180  bags  of  pepper,  part  of  the 
cargo,  being  saved. 

Before  the  date  of  the  policy,  and  before  she 
sailed  on  *the  voyage,  the  plaintiff  [*523 
sold  the  brig  to  Howell,  who  caused  her  to  be 
insured;  as  owner ;  but  the  plaintiff  having 
previously  chartered  her  to  Isaac  Kibbe,  for 
the  voyage  insured,  it  was  agreed,  at  the  time 
of  sale,  between  the  plaintiff  and  Howell,  that 
the  plaintiff  should  have  the  whole  benefit  of 
the  freight  arising  from  that  voyage,  which 
was  the  one  insured.  The  vessel  was  regis- 
tered in  the  name  of  Howell,  who  testified 
that  he  had  no  interest  or  concern  in  the  freight 
for  that  voyage.  The  bill  of  lading  was  pro- 
duced, which  stated  that  the  goods  were  ship- 
ped by  Isaac  Kibbe,  to  be  delivered  at  Venice, 
to  the  consignee  there. 

On  the  12th  of  October,  1801,  the  plaintiff 
assigned  the  freight  and  policy  to  James  Cum- 
mings,  as  collateral  security  against  a  certain 
indorsement,  made  by  Cummings,  of  the  note 
of  the  plaintiff  ;  the  assignment  was  to  be  void 
if  the  plaintiff  paid  the  note,  or  indemnified 
Cummings.  The  note  was  not  paid,  and  the 
assignment  became  absolute  ;  but  Cummings, 
who  was  a  witness  at  the  trial,  declared  that 
he  had  no  interest  in  the  cause. 

It  appeared  that  the  plaintiff  afterwards  be- 
came a  bankrupt,  and  his  estate  was  regularly 
assigned  on  the  3d  of  February,  1803. 

An  abandonment  was  proved  to  have  been 
duly  made  to  the  defendants,  on  the  8th  of 
May,  1802,  and  the  preliminary  proofs  were 
exhibited  on  the  23d  of  March,  1808. 

It  did  not  appear  that  the  agreement  be- 
tween the  plaintiff  and  Howell,  as  to  the  freight, 
or  the  particular  nature  of  the  plaintiff's  inter- 
est, was  communicated  to  the  defendant,  pre- 
vious to  his  signing  the  policy. 

Several  objections  to  the  plaintiff's  right  of 
recovery  were  raised  at  the  trial,  which  were 
overruled  by  the  judge  ;  and  a  verdict  was 
taken,  subject  to  the  opinion  of  the  court,  on 
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the  points  so  overruled.  A  motion  was  made 
to  set  aside  the  verdict,  and  for  a  new  trial. 
524*]  *Mes#rs.  Pendleton  and  Harison,  for 
the  defendant,  contended  that  the  plaintiff  had 
no  insurable  interest.  Though  freight  is  dis- 
tinctly insurable,  yet  no  person  can  insure 
freight  generally,  eo  nomine,  unless  he  be  the 
owner  of  the  ship.  Freight  is  incident  to  the 
vessel,  and  unless  otherwise  declared,  the 
insurer  has  a  right  to  presume  that  the  person 
who  applies  to  insure  the  freight  is  the  owner 
of  the  vessel,  and  interested  to  preserve  and 
take  care  of  the  subject  insured.  At  most, 
the  plaintiff  could  be  no  more  than  an  owner 
pro  hoc  vice,  and  entitled  to  freight  under  a 
charter  or  contract ;  and  such  an  interest  must 
be  specified  or  disclosed.  (2  Johns.  Rep.,  346.) 
Unless  the  peculiar  nature  of  such  interest  is 
stated  to  the  insurers,  great  frauds  may  be 
practiced,  by  having  a  double  insurance  of 
the  same  subject ;  for  Howell,  as  owner  of  the 
vessel,  might  have  insured  the  freight,  and 
would  have  recovered,  in  case  of  loss,  on  prov- 
ing that  there  were  goods  on  board. 

But  admitting  that  the  plaintiff  had  an  inter- 
est, it  was  transferred  first  to  Cummings,  and 
afterwards  to  the  assignees.  Cummings  de- 
clared he  had  no  interest  in  the  freight,  and  so 
no  action  could  be  brought  in  the  plaintiff's 
name,  for  his  benefit.  When  the  interest  of 
Cummings  ceased,  it  passed  to  the  assignees  of 
the  plaintiff  under  the  general  assignment  of 
his  property.  It  was  enough,  in  the  first  in- 
stance, to  show  the  bankruptcy  of  the  plaint- 
iff and  the  assignment.  If  the  plaintiff  after- 
wards acquired  the  property,  it  was  incumbent 
on  him  to  prove  it. 

\fessrx.  Golden  and  T.  A.  Emmet,  contra,  in- 
sisted that  the  plaintiff  had  shown  a  sufficient 
insurable  interest.  It  is  not  necessary  to  prove 
a  legal  interest  ;  an  equitable  interest  may  be 
injured.  There  was  a  charter-part}-  to  Kibbe 
existing  at  the  time.  The  plaintiff  had  as  much 
of  an  insurable  interest  as  Howell.  (4  Dallas, 
525*]  859.)  The  owner  of  a  *vessel  may  in- 
sure his  interest  generally,  though  there  is  a 
bottomry  bond  on  the  vessel  ;  and  the  holder 
of  the  bottomry  may  also  insure,  eo  nomine. 
(1  Johns.  Rep.,  385.)  In  Cteriot  v.  Barker  (2 
Johns.  Rep.,  346)  it  was  held  that  the  person 
hiring  the  vessel  for  the  voyage  cannot  injure 
the  freight,  because  he  is  to  pav  the  freight, 
not  to  receive  it.  llowell  could"  not  insure  it, 
for  he  was  not,  by  his  contract  with  the  plaint 
iff,  entitled  to  the  freight.  It  is  true  a  pecul- 
iar interest,  like  that  of  bottomry,  must  be 
specified  ;  but  if  the  plaintiff  could  not  insure 
his  interest  under  the  name  of  freight,  we 
know  not  by  what  name  or  description  it  could 
be  insured.  He  was  the  only  person  entitled 
to  receive  the  freight,  and  it  has  no  other  name 
or  denomination. 

The  question  is  not  whether  the  plaintiff 
has,  at  this  time,  an  interest,  but  whether  he 
had  an  insurable  interest  at  the  time  the  poli- 
cy was  executed.  In  the  eye  of  the  law,  the 
plaintiff  must  be  regarded  as  having  the  right 
to  the  freight.  It  is  not  for  the  court  to  in- 
quire who  is  the  person  ultimately  to  receive 
the  money.  It  is  enough  that  the  plaintiff  had 
an  insurable  interest  at  the  time  of  the  policy. 
The  assignment  to  Cummings  was  by  way  of 
.security  ;  and  if  considered  as  a  mortgage,  yet 
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the  mortgagor  has  an  insurable  interest.  (2 
Term  Rep.,  187.)  Several  persons  may  insure 
and  sue,  in  regard  to  the  same  subject,"  accord- 
ing to  their  respective  interests.  The  averment 
in  the  declaration,  as  to  interest,  has  reference 
only  to  the  time  of  making  the  policy.  The 
plaintiff  is  not  bound  to  prove  a  continuance 
of  interest  down  to  the  time  of  loss,  or  bring- 
ing the  action.  (Marshall.  683  ;  2  Bos.  &  Pull., 
155,  note.}  The  assignment  under  the  bank- 
rupt law  was  made  three  years  after  the  loss 
happened.  We  could  have  shown,  if  it  had 
been  necessary,  that  the  assignees  had  sold  and 
transferred  all  their  interest  in  this  policy  to 
the  plaintiff.  A  suit  could  not  have  been 
brought  in  the  name  of  the  assignees.  If 
neither  the  assignees,  nor  any  other  person  but 
the  plaintiff  had  an  interest,  then  the  suit 
*must  be  in  his  name  ;  and  we  could  [*526 
have  proved  that  no  other  person  had  an  inter- 
est in  the  freight. 

Per  Curiam.  There  were  several  objections 
raised  upon  the  argument  against  the  right  of 
recovery  in  this  case.  It  will  be  sufficient  to 
notice  only  the  first  objection,  that  the  plaint- 
iff has  not  shown  an  insurable  interest. 

The  policy  was  generally  "  upon  the  freight 
of  goods  laden  on  board  the  brig  Delia,"  and 
and  the  plaintiff  was  not  owner  of  the  vessel, 
he  having,  some  time  before  the  insurance  was 
effected  or  the  vovage  begun,   sold   her  to 
Howell,  who  causecl  the  vessel  to  be  insured 
for  the  voyage.      Howell  states  that  he  had 
nothing  to  do  with  the  freight  for  this  voyage, 
as  the  plaintiff,  according  to  an  agreement 
made  at  the  time  of  the  sale,  was  to  have  the 
benefit  of  that  freighl.     All  the  interest  of  the 
plaintiff  was,  then,  founded  upon  this  special 
agreement,  and  it  could  not  strictly  or  tech- 
nically be  denominated  freight,  since  it  was 
not  an   interest   accruing  to  the  plaintiff,  as 
owner  of  the  vessel,  for  the  use  of  her.  It  was 
an  interest  founded  entirely  upon  the  agree- 
ment, and  could  not  have  been  claimed  or  re- 
covered under  any  other  title.     It  could  not 
!  be  insured  as  freight,  eo  nomine,  unless  accom- 
|  panied  with  a  disclosure  of  the  peculiar  nature 
of  the  interest.     It  would  otherwise  be  an  im- 
position upon  the  insurer,  who,  when  he  is 
j  asked  to  insure  freight,  must  presume  that  he 
i  is  deajing  with  the  owner  of  the  vessel.     The 
!  owner  has  a  stronger  interest  in  the  equipment 
i  and  management  of  the  vessel  than  a  stranger, 
having  no  such  stake  in  the  voyage.     Ana  to 
allow   such  an  interest  to  be  covered,  under 
the   name   of    freight,    without    explanation, 
would  lead  to  abuse  and  fraud,  by  affording 
an  opportunity  to  cumulative  insurances  upon 
i  the  same  interest,  and  interested  combinations 
i  to  destroy  it.     In  Che  riot  v.    Marker  (2  Johns. 
1  Rep..  346)  the  court  intimate  *and  ap-  [*527 
I  prove  of  this  principle,  that  a  concealed  par- 
ticular interest,  contrary  to  usage,  ought  to  be 
:  disclosed.     This  case  is'  brought  fully  within 
I  the  reach  of  that  doctrine.     The  contract  ought 
I  to  contain,  within  itself,  the  identity  and  cer- 
i  tainty  of  the  subject  matter,  so  that  the  parties 
!  may  understand  the  engagement  with  precis- 
ion, and  calculate  accordingly. 

Jtid'imeiit  ought,  therefore,  to  be  rendered  for 
the  defendant. 
CiU-d  in    28  Hun,  10«;  *  Ilos.,  54fl;  2  Palm-,  161. 
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GUERLAIN 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance — Clause  Limiting  Liability — 
General  Average — No  Liability  for  Total  Loss 
of  Part  of  Goods. 

Insurance  on  a  cargo  from  New  York  to  Charles- 
ton, on  goods  specified  in  the  margin  of  the  policy, 
to  the  amount  of  $1,310.  The  policy  contained  the 
following  written  clause:  "The  assurers  by  this 
policy  take  no  other  risk  than  general  average,  and 
such  total  loss  only  as  may  arise  by  the  absolute  de- 
struction of  the  property.  The  vessel  was  stranded 
the  day  after  she  sailed,  and  part  of  the  goods  were 
unladen  and  stored  at  Barnegat,  and  the  residue  put 
on  board  of  a  lighter,  which  was  detained  from  sail- 
ing by  the  ice;  and  before  the  goods  stored  on 
shore  were  sold,  and  while  the  lighter  was  detained, 
a  part  of  the  goods  were  stolen  or  lost.  Part  of 
the  cargo  insured  consisted  of  beef,  butter,  candles, 
soap,  apples  and  potatoes,  and  the  rest  of  iron  and 
hardware.  Tue  invoice  cost  of  the  articles  insured 
was  $1,194,  and  the  amount  of  articles  stolen  or  lost 
was  $332.  It  was  held  that  the  policy  was  upon  so 
much  of  the  cargo,  as  an  integral  subject,  and  that 
the  assured  could  not  recover  tor  each  article  totally 
lost,  there  being  neither  a  general  average,  nor  a 
total  destruction  of  the  subject  insured.* 

Citation— 1  Emerig.,  ch.  12,  sec.  45. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  schooner  Two  Brothers, 
from  New  York  to  Charleston,  South  Carolina. 

The  cause  was  tried  at  the  New  York  sit- 
tings in  April,  1810. 

The  insurance  was  declared  by  the  policy  to 
be  upon  the  goods  specified  in  the  margin  (be- 
ing beef,  butter,  soap,  candles,  apples  and 
potatoes),  and  whereon  $1,310  were  insured. 

The  policy  also  contained  the  following 
written  clause  :  "  The  assurers  by  this  policy 
take  no  other  risk  than  general  average,  and 
such  total  loss  only  as  may  arise  by  the  abso- 
lute destruction  of  the  property."  The  cargo 
consisted  of  iron,  hardware,  looking  glasses, 
beef,  butter,  soap,  candles,  and  various  other 
articles. 

528*]  *The  vessel  sailed  from  New  York 
the  31st  of  December,  1806.  On  the  1st  of 
January,  1807,  she  Avas  stranded  in  a  gale  of 
wind  on  Barnegat  Shoals,  near  Sandy  Hook, 
and  on  that  day,  and  during  the  following 
four  days,  the  cargo  was  unladen  and  stored  at 
Barnegat,  except  the  iron,  and  two  casks, 
and  a  box  containing  looking  glasses,  &c., 
which  were  put  on  board  a  sloop  to  be  brought 
back  to  New  York  ;  the  schooner  was  after- 
wards wrecked  and  lost.  Part  of  the  cargo, 
consisting  of  beef,  butter,  candles,  soap,  apples 
and  potatoes,  was  sold  at  Barnegat,  at  pub- 
lic auction,  on  the  13th  of  February,  1807, 
and  the  residue  of  the  beef,  butter,  potatoes, 
apples,  &c.,  was  lost  or  stolen. 

The  sloop  on  board  of  which  the  two  casks 
and  boxes  of  hardware  were  put  was  frozen 
up  at  Barnegat,  and  lay  there  until  April, when 
she  came  up  to  New  York.  Part  of  the  iron 
and  of  the  other  articles  was  stolen. 

It  appeared  that  the  invoice  cost  of  the  whole 
articles  insured  was  $1,184.48,  and  the  cost  of 
the  articles  lost  or  stolen  at  Barnegat,  amounted 
to  $332.98. 

*Acc.  Biays  v.  Chesapeake  Ins.  Co.,  7  Cranch,  415 ; 
Moreau  v.  United  States  Ins.  Co.,  1  Wheat.,  519; 
Wadsworth  v.  Pacific  Ins.  Co.,  4  Wendell,  33. 
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The  whole  cost  to  the  assured  of  the  beef, 
butter,  soap,  candles,  apples  and  potatoes,  cov- 
ered by  the  policy, was  $641. 12,  and  the  amount 
of  the  sales  of  those  articles  at  Barnegat  was 
$424.29.  There  was  an  abandonment  for  a 
total  loss. 

Messrs.  8.  Jones,  Jun.,  and  C.  1.  Boyert,  for 
the  defendants,  contended  that  the  insurers, 
under  the  written  clause,  were  not  liable,  ex- 
cept for  a  physical  total  loss,  or  for  general 
average.  That  the  clause  was  expressly  in- 
troduced for  the  purpose  of  guarding  against 
all  liability  for  a  technical  total  loss,  or  par- 
ticular average  on  the  articles  insured.'  It  was 
neither  a  physical  total  loss,  *or  abso-  [*52f> 
lute  destruction  of  the  whole  subject,  nor  a 
general  average. 

Messrs.  Woods  and  Hopkins,  contra,  insisted 
that,  by  the  enumeration  in  the  margin  of  the 
policy,  it  was  intended  that  the  insurers  should 
be  liable  for  each  article  lost  ;  and  whether 
this  loss  was  occasioned  by  sinking,  or  by 
theft,  or  in  any  other  way,  it  could  make  no 
difference. 

Per  Curiam.  The  defendants  are  entitled  to 
judgment.  There  was  neither  a  case  of  general 
average,  nor  an  absolute  destruction  of  the 
property,  and  in  no  other  event  were  the  de- 
fendants to  be  responsible.  The  idea  that  for 
each  item  or  article  of  the  cargo  which  was 
totally  lost,  the  defendants  are  liable,  is  not 
well  founded,  The  insurance  was  upon  so 
much  cargo  as  an  integral  subject.  In  the 
French  policies  at  Marseilles,  certain  perisha- 
ble articles  are  declared  free  of  average,  gen- 
eral and  particular,  which  means  that  the 
underwriter  is  answerable  only  for  an  entire 
loss  of  the  subject  insured.  And,  therefore, 
where  part  of  a  cargo  of  wheat  has  been  thrown 
overboard,  in  a  case  of  extremity,  the  insurer 
has  repeatedly  been  held  not  to  be  responsible. 
(1  Emerig.,  ch.  12,  sec.  45.) 

Judgment  for  the  defendants. 

Distinguished— 4  Wend.,  40. 
Cited  in— 3  Mason,  443. 


KILMORE  v.  SUDAM. 

Practice  —  Justice's     Court  —  Adjournment    on 
Motion  of  Justice — Consent  of  Parties. 

The  right  of  a  justice  to  adjourn  a  cause  on  his 
own  motion  must  be  claimed  and  exercised  at  the 
return  of  the  process;  and  if  the  first  adjournment 
is  made  by  consent  of  parties,  the  justice  cannot  ad- 
journ the  cause  a  second  time,  on  his  own  motion  ; 
but  the  plaintiff,  having  consented  to  a  second  ad- 
journment, and  the  defendant  making  no  objection, 
the  adjournment  was  held  to  have  been  made  by 
consent  of  both  parties. 

Citations— 2  Johns.,  192 ;  3  Id.,  437. 

IN   ERROR,  on  certioran  from  a  justice's 
court. 

Sudani  sued  Kilmore  in  the  court  below,  in  an 
action  on  the  case,  for  $8,  on  account,  as  a 
physician.  The  ^defendant  pleaded  [*53O 
the  general  issue.  The  parties,  by  agreement, 
adjourned  the  cause  until  the  6th  of  November, 
at  which  time  Sudani  appeared  in  person,  and 
A.  L.  Jordan  appeared,  under  a  power  of  at- 
torney, for  Kilmore.  The  justice  stated  that 
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it  being  made  satisfactorily  to  appear  to  him 
that  Kilmore  was  out  of  the  county,  he  per- 
mitted the  attorney  to  appear  ;  but  as  he  enter- 
tained doubts  as  to  the  bona  fide  absence  of 
Kilmore,  he  did,  with  the  consent  of  the  plaint- 
iff, adjourn  the  cause  to  the  10th  of  Novem- 
ber. No  objection  was  made  by  the  defend- 
ant's attorney.  At  that  day  the  attorney  again 
offered  to  appear  ;  but  neither  Kilmore's  ab- 
sence nor  the  attorney's  power  being  proved, 
the  justice  refused  to  admit  him,  and  proceeded 
to  hear  the  plaintiff's  evidence,  and  gave  judg- 
ment for  the  plaintiff. 

Mr.  Parfar  for  the  plaintiff  in  error. 

Mr.  E.  Williams,  contra. 

Per  Curiam.     The  right  of  the  justice  to  ad-  j 
journ  a  cause  on  his  own  motion  must   be  ; 
claimed  and  exercised,  if  at  all,  at  the  return 
of  the  process  ;  and  if  the  first  adjournment  is  | 
by  consent  of  parties,  no  subsequent  adjourn-  [ 
ment  can  be  made  on  the  motion  of  the  justice.  ! 
This  is  obviously  the  fair  interpretation  of  | 
the  statute  ;  and  so  it  seems  to  have  been  un-  j 
derstood  by  the  court  in  the  case  of  Gamage  v.  | 
Law  (2  Johns.  Rep.,  192).     But  it  is  no  more 
than  a  reasonable  intendment  in  favor  of  the 
proceedings,  that  the  second  adjournment  was 
by  the  consent  of  the  defendant's  attorney. 
The  justice  states  expressly  that  it  was  with 
the  consent  of  the  plaintiff,  and  the  defendant's 
attorney  being  present  and  making  no  objec- 
tion, his  consent  is  to  be  inferred   from  his 
silence.     Had  the  justice  claimed  the  right  to 
adjourn  on  his  own  motion,  he  probably  would 
have  said  nothinff  on  the  subject  of  consent. 
531*]  In  M'Nell  v.  Scofield  (S.Johns.  *Rep., 
437)  the  court  said,  where  the  party  makes  no 
objection   to  the  pleadings  at  the    time,    but 
consents  to  go  to  trial,  he  shall  not  avail  him- 
self of  any  defects  in  the  form  of  pleading. 

Judgment  affirmed. 

Cited  in— 15  Johns.,  492 ;  20  Barb.,  277. 


JACKSON,  ex  dem.  SCHUYLER,  v.  CORLISS. 

Lease — Reservation — Sale  of  Lease — Judgment 
by  Confession — Sale  of  Lease  on  Execution — 
No  Breach  of  Covenant. 

A  lessor  reserved  one  quarter  of  the  money  aris- 
ing from  every  letting,  assijrninjir  or  disposing  of 
the  premises  by  the  lessee,  who  covenanted  that 
whenever  he  should  ineline,  or  be  by  law,  or  other- 
wise obliged  to  sell,  &e.,  he  would  make  the  first  of- 
fer to  the  lessor,  tri  v  in  if  him  notiee  of  the  price,  &c., 
and  it  was  provided  that  every  sale,  renting.  &c., 
should  be  void,  and  the  premises  revert  to  the  lessor 
unless  the  seller  or  purchaser  should  pay  the  lessor 
the  one  fourth  of  the  money  offered.  &e.  The  ten- 
ant holding  under  the  lease  confessed  a  Judgment, 
on  which  an  execution  issued  and  the  lease  was  sold 
by  the  sheriff.  This  was  held  not  to  be  a  breach 
of  the  covenant  or  condition  in  the  lease;  the 
judgment  not  having  been  confessed  fraudulently, 
or  for  the  purpose  of  enabling  the  creditor  to  take 
the  lease  and  execution  under  the  judgment,  and 
with  a  view  to  defeat  the  lessor's  rltfht  to  the  one 
fourth  of  the  money  offered  under  the  covenant. 

Citation— 8  T.  R.,  57,  300. 

THIS  was  an  action  of  ejectment  for  lands  in 
lot  No.  88,  in  the  Saratoga  patent.     The 
cause  was  tried  at  the  Washington  Circuit  in 
June,  1810,  before  Mr.  Justice  Van  Ness. 

A  lease  was  proved  dated  the  8tli  Dccemlw-r, 
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1795,  by  which  Philip  Schuyler,  under  whom 
the  lessor  of  the  plaintiff  claimed,  demised  the 
premises  to  Oliver  Warren  for  21  years,  from 
the  1st  January,  1796;  the  lease  contained  a 
reservation,  covenant  and  proviso,  as  follows  : 
"And  the  said  lessor,  for  himself,  doth  also 
save  and  reserve  the  one  equal  fourth  part  of 
all  moneys  arising,  or  that  may  arise  by  or 
from  the  selling,  renting,  setting  over  or  as- 
signing, or  any  how  disposing  of  the  premises 
hereby  leased,  or  any  part  or  parcel  thereof  by 
the  said  lessee,  his  heirs,  executors,  adminis- 
trators and  assigns,  and  when,  and  as  often, 
and  every  time  the  same  shall  be  sold,  rented, 
set  over,  assigned  or  otherwise  disposed  of  ; 
and  the  said  lessee,  for  himself,  &c.,  doth  also 
covenant,  promise,  &c.,  that  whenever  he  or 
they  shall  incline,  or  be  by  law,  or  otherwise, 
obliged  to  sell,  rent,  set  over,  assign  or  other- 
wise to  'dispose  of  his,  or  their  interest  ['532 
in  the  premises,  or  in  any  part  or  parcel  there- 
of, that  then  and  in  that  case,  he  or  they,  or 
some  or  one  of  them,  shall  make  the  first  offer 
thereof  unto  the  lessor,  his  heirs,  &c.,  notify- 
ing and  declaring  in  writing  what  he  or  they 
will  take  for  the  same  ;  and  if  the  said  lessor, 
his  heirs,  &c. ,  do  not  take  it  at  the  price  re- 
quired for  the  same,  after  deducting  there- 
from the  one  equal  fourth  part,  as  above  re- 
served, together  with  any  arrears  of  rent  which 
may  be  then  due,  that  then  he  or  they  shall, 
within  twenty-one  days  from  the  time  of  such 
notice  being  actually  so  given,  and  on  the 
further  application  of  the  said  lessee,  his  heirs, 
&c.,  grant  a  permit  to  him  or  them,  to  sell, 
assign  or  rent  their  interest  in  the  premises. 
Provided  always,  that  every  sale,  renting,  or 
ortherwise  disposing  of  the  premises,  or  any 
part  or  parcel  thereof,  shall  be  void,  and  to  all 
intents  and  purposes  of  no  effect,  and  the 
premises  revert  to  the  lessor,  his  heirs,  &c. , 
such  permit  or  anything  therein  contained  not- 
withstanding, unless  the  seller  or  purchaser 
shall  well  and  truly  pay  unto  the  lessor,  his 
heirs,  &c.,  the  one  equal  fourth  part  of  the 
money  it  shall  so  be  offered  for  as  aforesaid." 
The  plaintiff  proved  that  the  defendant  held 
the  premises  by  purchase  under  the  lease.  It 
was  then  shown  that  the  defendant  came  into 
possession  by  a  purchase  made  at  public  auc- 
tion, under  an  execution  issued  on  a  judgment 
in  this  court,  confessed  by  John  Corliss,  the 
father  of  the  defendant,  in  favor  of  the  defend 
ant,  for  $5,500  debt  and  $13.07  costs,  signed 
the  2d  October,  1805.  Exemplifications  of  the 
judgment  and  execution  were  produced.  The 
sheriff  was  directed  to  levy  $2,500  of  debt,  and 
$16  costs  ;  and  the  sheriff  returned  on  Ihejirri 
facias  that  he  had  made  the  sum  of  $1,483.  and 
that  for  the  residue  of  the  debt  the  defendant 
in  this  cause  accepted  the  note  of  the  defend- 
ant in  the  execution  in  full  satisfaction  thereof  : 
And  it  wa°  proved  that  John  Corliss  was 
'discharged  under  the  Insolvent  Act  [*4">t'{J{ 
the  8th  March,  1H06,  and  the  present  defend- 
ant W;IM  a  petitioning  creditor,  and  made  oath 
on  the  30th  I)eceml>cr,  1805,  that  the  insolvent 
owed  him  $1,086.40;  another  son  of  the  in- 
solvent was  a  petitioning  creditor  for  $1,175, 
and  his  son-in-law  was  also  a  petitioning  cred- 
itor for  $1.280. 

The  plaintiff  then    produced   witnesses,  in 
order  to  prove  that    the   judgment   was  con- 
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fessed  by  John  Corliss  fraudulently,  and  for 
the  purpose  of  defeating  the  covenant  and  con- 
dition in  the  lease.  After  the  evidence  on  both 
sides  was  closed  the  judge,  after  stating  or 
commenting  on  the  evidence,  directed  the  jury 
that  they  must  find  a  verdict  for  the  plaintiff, 
subject  "to  the  opinion  of  the  court  as  to  the 
construction  of  the  covenant  for  quarter  sales; 
and  the  only  question  of  fact  for  the  jury  to 
determine  was,  whether  the  judgment  con- 
fessed by  John  Corliss  was  fraudulent  or  not  ; 
and  that  they  must,  in  delivering  their  verdict 
say  it  was  fraudulent  or  not,  as  they  found  the 
fact  to  be.  The  jury  found  a  verdict  for  the 
plaintiff  for  6  cents  damages,  subject  to  the  opin- 
ion of  the  court  as  to  the  construction  of  the 
covenant  and  they  also  found  that  the  judg- 
ment confessed  by  John  Corliss  was  not  fraud- 
ulent. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Wendett,  for  the  plaintiff,  contended  that 
the  covenant  not  to  assign  without  the  per- 
mission of  the  lessor  was  legal  and  proper. 
(Woodfall,  314,  340;  2  Term  Rep.,  134,  137.) 
Admitting  that  the  defendant  came  into  pos- 
session, under  the  sale,  and  that  the  judgment 
was  not  fraudulent,  still  the  lease  was  forfeited; 
for  the  confession  of  the  judgment  was  a  vol- 
untary act,  and  only  another  mode  of  trans- 
ferring or  disposing  of  the  property.  In  Doe 
\.  Carter  (8  Term  Rep.,  300),  where  the  jury 
found  the  fact  that  the  warrant  to  confess 
judgment  was  given  for  the  purpose  of  dis- 
o34*]  posing  of  the  property;  *it  was  held 
to  be  in  fraud  of  the  covenant,  and  the  lessor 
might  re-enter  under  the  clause  of  re-entry, 
for  breach  of  the  condition,  and  might  recover 
the  premises  in  ejectment  from  a  purchaser  at 
a  sheriff's  sale.  The  same  doctrine  was  laid 
down  in  Doe  v.  Hawkc  (2  East,  481).  But 
whether  the  confession  was  voluntary  or  not, 
the  tenant  was  bound  to  give  notice  to  the  land- 
lord; and  there  being  no  notice  in  this  case, 
there  was  a  breach  of  the  condition,  by  which 
the  lease  became  forfeited. 

Mr.  Z.  R.  Shepherd,  contra,  contended  that 
the  construction  of  the  lease  ought  to  be  strict 
so  as  to  prevent  a  forfeiture.  (Cowp.,  243,  247; 
Woodfall,  203.)  The  defendant  did  not  sell 
the  premises,  nor  was  there  any  offer  made 
to  him  to  purchase  :  and  the  landlord  is  enti- 
tled only  to  a  fourth  part  of  the  money  offered 
to  be  paid.  No  notice  of  an  offer  could  be 
made,  for  no  offer  existed.  The  sale  under  the 
execution  is  a  sale  by  act  of  law,  not  by  the 
party.  It  is  a  compulsory  sale. 

The  covenant  is  void,  for  it  can  never  be 
performed  ;  it  is  against  public  policy,  and 
ought  not  to  be  supported. 

Per  Curiam.  A  sale  of  the  premises  under 
a  judgment  confessed  by  the  defendant,  was  no 
forfeiture  of  the  lease  under  the  covenant  and 
proviso  stated  in  the  case,  unless  the  judgment 
was  fraudulently  confessed  with  a  view  to  de- 
feat the  lessor's  reservation  of  one  fourth  of 
the  money  offered.  The  jury  have  decided 
the  question  of  fraud  in  favor  of  the  defend- 
ant. The  covenant  only  applied  to  voluntary 
sales  by  the  lessee.  The  case  of  Doe,  ex  dem. 
Mitchiiisen,  v.  Carter  (8  Term  Rep.,  57)  is  in 
point.  The  subsequent  decision  on  that  case 
410 


(8  Term  Rep.,  300)  was  founded  expressly  on 
the  fact  of  fraud  in  confessing  a  judgment  for 
the  purpose  of  enabling  the  creditor  to  possess 
the  lease. 

There  must  be  judgment  for  the  defendant. 

Cited  in— 15  Johns.,  280 ;  3  Wend.,  232 ;  6  N.  Y.,  491; 
66  N.  Y..  201 ;  2  Barb.,  671 ;  8  Barb.,  34;  4  How.  Pr., 
399;  54  Wis.,  77. 


*CARTER  v.  SIMPSON.        [535 

Trespass — Title — Evidence — Purchase  at  Consta- 
ble's Auction — Necessary  to  Prove  Authority 
of  Constable. 

A  brought  an  action  of  trespass  against  B,  for  de- 
stroying a  stack  of  hay  belonging  to  the  plaintiff. 
The  plaintiff  proved  that  he  bought  the  hay,  which 
was  on  the  land  of  B,  at  a  constable's  sale,  at  public 
auction.  It  was  held  that  the  plaintiff  was  bound 
to  prove  property  in  the  hay,  and  that  proving  a 
purchase  at  a  constable's  auction  was  not  enough, 
without  showing  the  authority  under  which  the 
constable  acted ;  for  a  sale  by  the  officer  without 
authority,  would  not  give  a  title  to  the  purchaser. 

Citation— 8  Co.,  96  b. 

IN  ERROR,  on  ceriiorari  from  a  justice's 
court. 

The  return  stated  that  Simpson  sued  Carter 
before  the  justice,  and  declared  for  damage 
done  to  his  hay,  by  the  cattle  of  the  defend- 
ant, which  the  defendant  turned  into  the  field 
where  the  hay  was  stacked,  and  in  pulling 
down  and  carrying  away  the  fence  around  the 
stack,  &c. 

The  defendant  pleaded  not  guilty,  and  the 
cause  was  tried  by  a  jury.  The  plaintiff  of- 
fered to  prove  his  property  in  the  hay,  stand- 
ing in  a  stack  on  the  ground  of  the  defendant, 
by  purchase  at  auction,  at  a  constable's  sale, 
on  an  execution  against  one  Jarvis.  The  de- 
fendant objected  to  the  testimony,  without 
the  production  of  the  execution  and  judgment 
by  virtue  of  which  the  sale  was  made.  The 
objection  was  overruled,  and  the  plaintiff 
I  proved  the  sale  by  parol  evidence.  The  de- 
fendant then  offered  to  prove  that  the  execu- 
tion had  expired,  and  that,  at  the  time  of  the 
sale,  the  plaintiff  in  the  execution  directed  the 
constable  to  have  it  renewed.  This  evidence 
was  overruled  ;  and  the  plaintiff  proved  that 
the  constable  offered  the  hay,  and  all  the  rest 
of  the  personal  property  of  Jarvis,  for  sale, 
and  that  it  was  all  struck  off  together  to  the 
plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  judgment  was  rendered  by 
the  jxistice. 

Mr.  Wendell,  for  the  plaintiff  in  error.  He 
cited  2  Johns.  Rep.,  46,  48  ;  6  Johns.  Rep., 
169. 

Mr.  Skinner,  contra.  He  cited  2  Caines,  263. 

Per  Curiam.  As  the  plaintiff  below  never 
had  possession  of  the  hay,  which  was  on  the 
defendant's  ground  at  the  time  of  the  alleged 
injury,  he  was  bound,  at  least,  to  show  aright 
of  property.  The  proof  of  a  purchase  at  auc- 
tion, at  a  constable's  sale,  without  showing  the 
authority  *under  which  the  constable  [*536 
acted,  was  not  enough.  If  the  constable  had 
no  authority  to  sell  the  hay,  the  vendee  had 
no  title.  The  books  have  gone  so  far  as  to 
say  that  a  vendee  under  a  lawful  judgment 
and  execution  shall  not  lose  his  property,  upon 
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a  reversal  of  the  judgment  by  writ  of  error. 
This  was  so  ruled  in  Manning's  case  (8  Co., 
96  b).  But  no  case  admits  a  title  in  the  pur 
chaser,  when  the  sheriff  acted  without  au- 
thority. 

On  this  ground  the  judgment  below  must  be  re- 
versed. 

Cited  in— 12  Johns.,  215 ;  1  Cow.,  640 ;  2  Cow.,  546 : 
2  Hill,  567 ;  11  N.  Y.,  71 ;  4  T.  &  C.,  623 ;  4  Wash.,  387. 


HALL  V.  BALLENTINE. 

Tenant — Willful  Holding  Oner — Double  Rent. 

Where  a  tenant  willfully  holds  over,  after  the  ex- 
piration of  the  term,  and  a  notice  to  quit,  the  land- 
lord is  entitled  to  double  rent. 

Citations— 5  Esp.  N.  P.,  203 ;  3  Burr.,  1609 ;  5  Burr., 
2654 ;  1  Esp.  Cas.,  266 ;  2  Black.,  1075 ;  2  East,  310. 

rPHE  plaintiff,  by  indenture,  dated  3d  May, 
-L  1808,  demised  a  tenement  in  the  city  of 
New  York  to  the  defendant,  for  one  year  from 
the  first  of  May,  1808,  for  the  yearly  rent  of 
$200,  payable  quarterly  ;  and  the  defendant 
covenanted  quietly  to  surrender  up  the  prem- 
ises at  the  end  of  the  year,  in  good  order,  &c. 
The  plaintiff,  on  the  4th  of  March,  1809,  gave 
the  following  written  notice  to  the  defendant. 
"  Mr.  William  Ballentine,  this  is  to  notifyyou 
to  leave  the  store  and  premises  uow  in  your 
possession,'  by  the  first  day  of  May  next  en- 
suing." The  defendant  did  not  surrender  the 
premises,  but  held  over. 

The  only  question  was,  whether  the  plaint- 
iff was  entitled  to  double  rent,  during  the 
time  the  tenant  so  held  over.  The  case  was 
submitted  to  the  court  without  argument. 

Per  Curiam.  The  statute  gives  the  double 
rent  for  willfully  holding  over  after  the  ex- 
piration of  the  term,  and  the  notice  to  quit  ; 
and  here  the  holding  over  must  be  considered 
as  willful.  There  could  be  no  mistake  or  pre- 
tense of  ris:ht,  nor  was  any  advanced.  In 
Wrifjht  v.  Smith  (5  Esp.  N.  P.,  303),  there  was 
a  bonsi  fide,  holding  over,  under  a  claim  of 
537*1  title.  Here  the  act  of  the  tenant  *was 
palpably  willful,  and  the  plaintiff  is  conse- 
quently entitled  to  judgment.  (3  Burr..  1609; 
«5  Burr.,  2654;  1  Esp.  Cas.,  266;  2  HI.,  1075;  2 
East,  310.) 


WALSH  ET  AI,.  c.  SACKRIDER. 

Against  Attorney  —  Judgment  —  fas* 
Fifty  Dollar*  —  C'onts. 


Than 


Per  Curiam.  Full  costs  are  recoverable 
against  the  defendant.  The  case  of  Bailey  (1 
Johns.  Cas.,  32)  is  in  point.  The  reason  is 
that  the  plaintiff  could  not  safely  sue  the  de- 
fendant elsewhere,  for  he  would  have  been 
entitled  to  his  privilege  of  this  court,  and 
could  have  abated  the  suit. 


DIZEN  ET  ux.  v.  BATES,  late  Sheriff,  &c. 

Practice — Appearance — Rule  to  Declare  Entered 
in  Vacation — Service — Nonsuit,  when. 

Where  the  defendant,  after  an  appearance,  en- 
tered a  rule  in  vacation,  to  declare  before  the  end  of 
next  term,  which  was  served  on  the  agent  of  the 
plaintiff's  attorney ;  it  was  held  that  the  service  of 
the  notice  of  the  rule  might  be  at  any  time  before 
the  term,  and  if  the  plaintiff  did  not  declare  before 
the  end  of  the  term,  his  default  might  be  entered, 
though  forty  days  had  not  elapsed  from  the  time  of 
serving  the  notice  on  the  agent. 

Citation— 1  Johns.  Cas.,  32. 

A  JUDGMENT  of  nonsuit  having  been  en- 
tered in  this  cause,  for  not  declaring, 

Mr.  Sill,  for  the  plaintiff,  now  moved  to  set 
aside  the  judgment,  on  the  ground  of  irregu- 
larity. 

*Notice  of  the  rule  to  declare  before  [*£>38 
the  end  of  the  then  term,  was  served  on  the 
agent  of  the  plaintiff's  attorney,  on  the  24th  of 
July,  and  the  plaintiff's  attorney  swore  that  he 
did  not  receive  it  in  time  to  declare  before  the 
expiration  of  the  rule,  and  that  he  did  not 
think  a  default  would  be  entered  before  the 
expiration  of  forty  days,  the  service  being  on 
the  agent  in  vacation.  The  default  was  en- 
tered on  the  29th  of  October,  and  the  judg- 
ment of  nonsuit  on  the  16th  of  December. 

Mr.  Rodman,  contra. 

Per  Curiam.  The  motion  must  be  denied. 
The  proceedings  on  the  part  of  the  defendant 
have  been  regular.  The  rule  is  explicit,  that 
the  defendant,  having  duly  appeared,  may  at 
any  time  thereafter  take  a  rule  against  the 
plaintiff  to  declare  before  the  end  of  the  term 
next  following,  after  service  of  the  notice,  of 
the  rule.  Where  the  service  of  the  notice  is 
at  any  time  before  the  term,  the  plaintiff  is  in 
default,  if  he  does  not  declare  before  the  end 
of  the  term. 

Motion  denied. 


Where  an  attorney  of  this  court  is  sued,  and  judg- 
ment is  recovered  for  it  sum  exceeding  825,  but  less  i 
than  $60,  the  plaintiff  is  entitled  to  full  costs. 

THK  defendant  is  an  attorney  of  tins  court,  ' 
and  the  suit  was  brought  against  him  on 
a  note  for  a  sum  above  $25,  but  less  than  $50,  ; 
and  a  judgment  was  given  for  the  plaintiff,  on 
a  fognuril,  for  less  than  $50. 

The  question  was,   whether  the  defendant 
was  liable  to  pay  supreme  costs  ;  and  if  not,  | 
whether  the  plaint  i  11'  was  liable  to  pay  costs  to 
the  defendant. 
JOHNS.  RKP.,  7. 


BOURS  r.  TUCKERMAN. 

Party  at  Court  Under  Recognizance — Pririleged 
Pro  in  Arreitt,  irfu'n — Practice. 

A  person  under  recognizance  to  appear  nt  a  court, 
of  genenil  sessions  of  the  |>CHce,  while  attending 
that  court,  WHS  arrested  on  11  r<ij»iVis  out  of  this 
court,  and  held  to  bail  ;  and  this  court  ordered  him 
to  IM- discharged,  on  tiling  common  (mil.  unless  the 
plaintiff  elected  to  waive  the  arrest,  and  take  out 
new  process. 

MR.  N.  WILLIAMS,  for  the  defendant, 
moved  to  discharge  the  defendant  from 
the  arrest,  and  to  set  aside  the  capitigi\n<\  pro- 
ceedings in  this  cause.  He  read  an  affidavit, 
stating  that  on  the  9th  of  October  last  the  de- 
fendant was  tinder  recognizance  to  appear  at 
the  next  General  Sessions  of  the  Peace,  to  be 

411 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1811 


held  in  Madison  County,  on  the  first  Tuesday 
of  January  last.  He  appeared  at  the  Sessions, 
and  while  he  was  attending,  and  before  he  was 
539*]  *discharged  from  his  recognizance,  he 
was  arrested  by  the  sheriff  of  Madison,  on  a 
capias  ad  respondendum,  issued  out  of  this 
court,  at  the  suit  of  the  plaintiff  ;  and  though 
he  claimed  to  be  privileged,  in  consequence  of 
his  attendance  at  the  Sessions,  the  sheriff  car- 
ried him  to  his  place  of  residence,  where  he 
was  admitted  -to  bail,  in  the  sum  of  $3,200. 
Mr.  Clark,  contra. 

Per  Ctiriam.  The  defendant  was  privileged 
from  arrest,  as  it  appears  that  he  had  no  op- 
portunity to  apply  to  the  court  below  to  be 
discharged,  and  as  this  court  ought  not  to  suf- 
fer its  process  to  be  executed  in  violation  of 
the  privileges  of  other  courts,  the  defendant 
must  be  discharged  from  the  bail-bond  and 
the  arrest,  on  filing  common  bail,  unless  the 
plaintiff  should  elect,  as  he  may,  to  waive  the 
arrest  altogether,  and  issue  new  process. 

Motion  granted. ' 

Overruled— 3  Cow.,  282;  28  How.  Pr.,335. 
Cited  in-1  Wend.,  293 ;  7  Abb.  N.  S.,  71 ;  122  Mass., 
430. 


THE  PEOPLE  v.  BRADT. 

Ejectment — Attachment  of  Lessor  for  Nonpay- 
ment of  Costs — Denial  of  Consent  to  have 
Name  Used — Practice — Remedy  Against  At- 
torneys. 

Where  a  lessor,  in  an  action  of  ejectment,  was 
brought  up  on  an  attachment,  for  nonpayment  of 
costs,  and  he  denied  that  he  ever  consented  to  have 
his  name  used  in  the  action,  the  court  said  that  they 
could  not  receive  his  denial,  in  bar  of  the  attach- 
ment, nor  decide  between  the  contradictory  affida- 
vits of  the  party  and  his  attorney  ;  but  the  party 
must  pay  the  costs,  and  take  his  remedy  over 
against  the  attorney  who  inserted  his  name  as  les- 
sor ;  but  they  stayed  the  proceedings,  to  give  the 
party  an  opportunity  to  bring  his  action  against  the 
attorney,  and  to  trv  the  truth  of  the  fact. 

THE  defendent  was  brought  up  on  an  at- 
tachment, for  nonpayment  of  the  costs 
in  several  actions  of  ejectment,  in  which  he 
was  a  lessor,  at  the  last  August  Term  (6  Johns. 
Rep.,  318),  and  was  then  discharged,  on  his 
affidavit,  that  he  had  no  interest  in  the  prem- 
ises mentioned  in  the  actions  of  ejectment,  and 
that  he  had  never  consented  to  become  a  les- 
sor ;  and  the  court  granted  a  rule  against  the 
attorneys  of  the  plaintiff,  to  show  cause,  at 
the  last  term,  why  an  attachment  should  not 
«54O*]  issue  against  them  *for  the  costs.  At 
the  last  term  the  attorneys  showed  cause  by 
affidavits,  which  stated  that  Bradt  did  consent 
to  have  his  name  used  as  one  of  the  lessors,  in 
the  actions  of  ejectment.  The  court  there- 
upon directed  a  new  attachment  to  be  issued 
against  Bradt,  on  which  he  was  .now  brought 
up,  and  put  to  answer  interrogatories.  He 
admitted  that  he  was  the  lessor  named,  and 
that  he  had  refused  to  pay  the  costs  ;  but  de- 
nied his  consent  to  have  his  name  used  as  a 

1.— A  suitor  attending  court  is  not  privileged  from 
the  service  of  non-bailable  process.  If  bail  is  de- 
demanded,  he  will  be  discharged  on  common  bail, 
but  an  absolute  discharge  is  only  granted  to  foreign 
witnesses.  Hopkins  v.  Coburn,  1  Wendell,  292 ;  San- 
ford  v.  Chase,  3  Cowen,  381. 
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lessor,  or  that  he  had  any  interest  in  the  prem- 
ises. 

Mr.  Johnson  for  the  plaintiffs. 

Mr.  N.  Williams  for  the  defendant. 

Per  Curiam.  The  court  cannot  receive  the 
defendant's  denial  of  his  consent  to  have  his 
name  used,  in  the  actions  of  ejectment,  as  a 
bar  to  the  process.  If  the  fact  be  as  he  states 
it,  he  has  his  remedy  over  against  the  at- 
torneys of  the  plaintiff  in  those  suits.  The 
court  cannot  judge  between  the  contradictory 
affidavits  of  the  party  and  the  attorneys.  The 
defendant  in  those  suits  must  have  his  costs, 
and  is  not  to  lose  them  in  consequence  of  the 
denial  of  the  lessor  and  his  attorneys  of  any 
responsibility. 

It  is  enough  for  the  court  that  Bradt  ap- 
pears as  a  party  to  the  record  ;  and  he  con- 
fesses enough  to  show  that  he  is  in  contempt, 
and  to  charge  him  with  the  payment  of  the 
costs.  But  as  the  aggregate  of  the  costs  in  all 
the  suits  is  large,  the  court  after  adjudging  him 
in  contempt,  direct  his  recognizance  to  be 
respited,  at  his  prayer,  until  the  next  August 
Term  ;  to  the  end  that  he  may  have  an  oppor- 
tunity, in  the  mean  time,  to  bring  his  action 
against  the  attorneys  of  the  plaintiff,  on  the 
charge  of  using  his  name  without  his  consent, 
and  thereby  to  bring  the  truth  of  that  allegation 
to  the  test,  by  a  trial  of  the  fact. 

Rule  granted  accordingly. 


*ST AFFORD 

v. 


[*541 


THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  AL- 
BANY. 

Mayor's  Court  of  Albany — Power  to  Widen 
Streets — Act  as  Commissioners — Assessment — 
Record — Certiorari. 

The  Mayor's  Court  of  Albany,  in  executing  the 
power  granted  to  them  under  the  Act  of  the  4th  of 
April.  1801  (24th  sess.,  ch.  153,  sees.  13,21,  22),  as  to 
taking  the  ground  of  any  person  to  widen  streets 
&c.,  actoita  commissioners,  and  not  judicially,  as  a 
court.  The  power  must  be  strictly  pursued :  and 
after  the  court  have  affirmed  an  assesment  made 
under  the  act,  they  cannot  set  it  aside  for  any  cause, 
but  are  bound  to  pay  the  money  according  to  the 
assessment. 

No  formal  record  is  necessary,  in  regard  to  the 
proceedings  under  the  act ;  but  it  seems  they  may 
be  removed  by  certiorart,  in  qrder  to  be  examined 
and  corrected  by  this  court. 

Citations— B  Johns..  1;  Act,  32  sess.,  ch.  186,  sec.  5;  2 
Rev.  Laws,  153,  158,  sees.  13,  22;  11  East,  200,  201,  202. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration and  pleas  were  the  same  as  be- 
fore stated,  in  the  same  case,  between  the  same 
parties  (Vol.  VI.,  p.  IV  To  the  plea  of  non 
assumpsit  was  subjoined  a  notice  of  special 
matter  to  be  given  in  evidence  at  the  trial. 

The  cause  was  tried  ai  the  Albanv  sittings, 
on  the  16th  of  October,  1810,  before  the  Chief 
Justice.  The  plaintiff  gave  in  evidence  the 
13th  and  22d  sections  of  the  Act  to  Reduce 
Several  Laws,  particularly  relating  to  the  city 
of  Albany,  into  one  act,  &c.,  passed  the  4th  of 
April,  1801.  (24th  sess.,  ch.  153.)  He  also 
gave  in  evidence  a  precept  or  venire,  issued  the 
4th  of  October,  1808,  under  the  seals  of  the 
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mayor  and  two  of  the  aldermen,  pursuant  to 
the  13th  section  of  the  said  act,  and  of  the  Act 
to  Amend  the  Acts  concerning  the  City  of  Al- 
bany, passed  the  25th  of  March,  1808,  com- 
manding the  sheriff  to  impanel  and  return  a 
jury,  to  appear  before  Mayor's  Court,  to  as- 
sess the  damages  and  recompense  due  to  vari- 
ous persons  named  in  the  venire,  amongst 
whom  was  the  plaintiff,  for  so  much  of  their 
ground,  particularly  described  in  the  venire, 
as  was  deemed  necessary  to  be  taken,  for 
widening  Lydeus  Street,  &c. 

The  plain'tiff  further  gave  in  evidence  the 
assessment  of  the  jury,  by  which  they  assessed 
the  damages  of  the  plaintiff  at  $815 ;  also  a 
certified  copy  of  a  rule  of  the  court  thereupon 
entered,  as  follows  :  "On  motion  of  Mr.  Van 
Vechten,  attorney  for  the  mayor,  &c.  Ordered, 
that  the  same  be  confirmed  and  judgment 
thereon,  according  to  the  act  aforesaid."  The 
plaintiff  also  read  in  evidence  a  deposition  of  a 
witness,  stating  that  the  city  surveyor  and 
superintendent  had  directed  the  plaintiff 
542*]*where  to  place  the  building  on  his  lot, 
and  the  plaintiff  erected  the  building  accord- 
ingly, so  as  to  leave  the  ground  described  in 
the  venire,  and  assessed  by  the  jury,  in  the 
street  ;  and  also  the  first  section  of  the  by-law 
of  the  corporation  of  Albany,  passed  the  6th 
of  June,  1808,  prohibiting  any  person  from 
erecting  any  building,  unless  the  range  of  the 
same  with  the  street  was  first  laid  down  by 
the  superintendent,  under  the  penalty,  &c. 

The  counsel  for  the  defendants  objected  to 
this  evidence,  as  inadmissible  and  insufficient, 
but  the  Chief  Justice  overruled  the  objection, 
and  directed  the  jury  that  the  evidence  was 
competent  and  sufficient. 

The  defendants  counsel  then  offered  in  evi- 
dence the  acts  of  the  Legislature,  the  venire 
and  assessment  before  mentioned  ;  and  also 
offered  to  prove  that  at  a  mayor's  court,  &c., 
held  the  7th  of  March,  1809,  the  venire  and  all 
the  subsequent  proceedings  were  set  aside  and 
vacated  bv  order  of  the  said  court,  for  irregu- 
larity, before,  and  without»any  record  of  the 
proceedings  or  judgment  of  the  said  court 
thereon,  having  been  made  up  or  filed  ;  that 
the  corporation  have  never  tendered  or  paid 
the  amount  of  the  assessment,  and  have  never 
claimed  or  taken  possession  of  the  ground  de- 
scribed in  the  plaintiff's  declaration,  for  the 
purpose  of  widening  Lydeus  Street.  The 
counsel  for  the  plaintiff  objected  to  this  evi- 
dence, which  was  overruled  by  the  Chief 
Justice,  as  incompetent  and  inadmissible  ;  and 
under  his  direction,  the  jury  found  a  verdict 
for  the  plaintiff,  for  $930  damages.  The 
counsel  for  the  defendants  tendered  a  bill  of 
exceptions,  which  was  signed  by  the  Chief 
Justice,  and,  under  the  late  act  (32d  sess. ,  ch. 
180.  sec.  5),  was  returned  to  this  court,  to  give 
judgment,  or  grant  a  new  trial. 

Mr.  Henry,  for  the  defendants.  The  evi- 
dence on  the  part  of  the  plaintiff  did  not  sup- 
<">4JJ*]  port  the  declaration.  A  'judgment  of 
the  Mayor's  Court  on  the  assessment  of  the 
jury  was  essential  to  entitle  the  plaintiff  to  re- 
cover; for  without  a  judgment,  no  right  could 
be  vested  or  devested  ;  and  it  having  also  been 
stated  in  the  declaration,  it  was  necessary  to 
show  the  judgment ;  but  there  was  no  proof  of 
such  a  judgment.  The  Mayor's  Court  is  a 
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court  of  record,  and  the  only  legal  evidence 
of  a  judgment  is  the  record  of  the  court. 
There  must  be  an  enrollment  or  record  of  the 
proceedings,  as  in  any  ordinary  suit.  (Com. 
Dig.,  172,  Record,  A  :  Co.  Litt.,  117  6,  260  a; 
Fortesc.  Rep.,  385.)  The  minutes  of  the  clerk 
are  not  a  record,  or  competent  evidence  of  a 
record. 

Again,  there  is  a  variance  between  the  venire 
set  forth  in  the  declaration  and  the  one  pro- 
duced at  the  trial.  The  venire  formed  an  es- 
sential part  of  the  record  ;  and  the  slightest 
variance,  as  to  a  record,  is  fatal  in  pleading. 
(Chitty  on  Plead.,  303,  305,  306.) 

Again,  the  evidence  offered  by  the  defend- 
ants, in  their  defense,  ought  not  to  have  been 
rejected.  The  Mayor's  Court  had  a  right  to 
set  aside  the  judgment  for  irregularity.  The 
power  given  to  the  mayor,  aldermen  and  com- 
monalty, was  given  to  them  as  a  court,  and 
they  were  bound  to  proceed  judicially,  and  to 
record  their  proceedings  and  pronounce  judg- 
ment. If  they  were  mere  commissioners,  then 
their  proceedings  might  be  removed  to  this 
court  by  certiorari.  How  is  the  party  to  ob- 
tain redress,  in  case  of  any  illegality  in  the 
proceedings  ?  If  the  inferior  court  cannot  set 
aside  the  proceedings  for  irregularity,  they 
cannot  set  them  aside  for  fraud.  If  their 
powers  were  at  an  end,  after  judgment  on  the 
assessment,  they  could  not  interfere,  though 
the  grossest  fraud  had  been  practiced  ;  even 
though  it  should  be  shown  that  a  jury  had 
been  packed  for  the  purpose  of  making  the 
assessment. 

The  plaintiff  attempted  to  prove  that  the  de- 
fendants had  elected  to  take  the  ground,  and 
we  offered  to  prove  that  they  had  not  made 
any  such  election,  and  this  evidence  was  re- 
jected. 

'* Again,  there  is  nothing  in  the  act  [*544 
which  makes  it  compulsory  on  the  defendants 
to  pay  the  money ;  no  debt  or  duty  accrued  in 
regard  to  them.  The  22d  section  does  not  ap- 
ply to  this  case,  but  refers  only  to  the  case 
mentioned  in  the  21st  section,  where  there  are 
infants,  or  persons  absent.  As  it  respects  par- 
ties before  the  court,  no  right  vests  in  the  cor- 
poration until  the  payment  of  the  money,  or  a 
refusal.  The  corporation,  after  an  assess- 
ment, may  elect  to  take  the  ground  or  not. 
The  declaration  does  not  state  that  the  corpor- 
ation took  possession  of  the  ground,  nor  any 
act,  on  the  part  of  the  plaintiff,  to  compel  the 
defendants  to  make  an  election.  The  formal 
words  "  though  often  requested,"  «fcc.,  are  not 
sufficient. 

Mr.  Foot,  contra.  The  power  given  to  tin- 
Mayor's  Court,  by  the  statute,  is  for  a  specific 
purpose  ;  they  do  not,  in  executing  this  power, 
act  as  a  court  in  ordinary  cases.  After  giving 
judgment  on  the  assessment,  their  power  was 
at  an  end.  There  is  no  need  of  a  record,  for 
there  is  no  necessity  for  a  writ  of  error.  The 
proceedings  may  be  brought  before  this  court 
by  certittrari,  and  examined  and  corrected. 
1*he  corporation  ought  to  be  bound  by  the  as- 
sessment. It  would  be,  unreasonable  to  allow 
them  to  set  it  aside  for  the  sake  of  obtaining 
one  more  favorable  to  them.  The  Hilli  itnd 
22*1  sections  of  the  act  are  all  that  can  be  taken 
notice  of,  a*  applicable  to  the  case ;  and  (lie 
22d  section  is  not  confined  to  the  case  of  in- 
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fants  and  absentees,  but  refers  to  the  13th  us 
well  as  the  21st  section. 

SPENCER,  ./.,  delivered  the  opinion  of  the 
court : 

An  opinion  has  been  already  expressed  by 
the  court  on  som«  of  the  points  made  on  the 
argument.  (6  Johns.  Rep.,  1.)  In  consider- 
ing the  bill  of  exceptions,  we  are  confined  to 
the  inquiry,  whether  the  evidence  rejected 
ought  to  have  been  admitted.  The  5th  section 
545*]  of  the  Act  of  *the  32d  sess.,  ch.  186, 
provides  that  when  a  bill  of  exceptions  is 
taken  on  a  trial  it  shall  be  returned  into  this 
court,  where  judgment  is  to  be  given  accord- 
ing to  the  same  exceptions,  as  they  ought  to 
be  allowed  or  disallowed,  with  power  to  award 
a  new  trial,  in  our  discretion.  The  evil  in- 
tended to  be  remedied  was  the  carrying  of 
causes  before  the  court  of  dernier  resort,  upon 
the  opinion  of  a  single  judge ;  but  according 
to  the  new  provision  the  point  ruled  at  the 
trial  must  be  concurred  in  by  the  court,  or  a 
new  trial  will  be  awarded. 

The  new  law,  therefore,  is  calculated  fre- 
quently to  save  the  expense  of  a  writ  of  error, 
and  to  secure  a  decision  of  the  court  on  the 
question  of  evidence. 

There  having  been  no  motion  in  arrest  of 
judgment,  we  might  dispense  with  pronounc- 
ing any  further  opinion  on  the  plaintiff's  title, 
or  the  objections  heretofore  raised  and  urged 
anew,  for  our  consideration  ;  but  it  is  possible 
that  our  opinion  may  prevent  future  litigation. 

It  has  been  contended,  there  being  no  aver- 
ment in  the  plaintiff's  declaration  that  the  cor- 
poration took  possession  of  the  valued  prem- 
ises, that  there  is  no  right  to  recover.  We  are 
of  opinion  that  such  an  averment  is  unneces- 
sary. There  are  two  sections  of  the  act  which 
apply  to  this  case.  (2  Rev.  Laws,  153,  158, 
sees.  13,  22.)  The  13th  section  directs  the 
proceedings  in  making  the  assessment,  and  it- 
requires  that  before  the  corporation  can  ap- 
propriate the  ground  to  public  use,  they  must 
pay  or  tender  to  the  owner  the  sum  assessed. 
The  22d  section  creates  the  duty  on- the  cor- 
poration, by  providing  that  after  the  value 
and  damages  shall  have  been  ascertained,  the 
amount,  with  interest,  shall  be  paid  to  the 
person  interested,  on  demand.  This  section  of 
the  act  extends  to  all  cases  where  an  assess- 
ment has  been  made,  as  well  under  the  direc- 
tions of  the  13th  as  of  the  21st  section.  The 
21st  section  merely  provides  a  mode  of  pro- 
ceeding somewhat  different  from  that  of  the 
546*]  *13th  section,  as  to  the  manner  of  giv- 
ing notice  to  the  proprietor  of  the  ground  in- 
tended to  be  applied  to  public  use  ;  and  it  re- 
lates only  to  such  persons  as  reside  without 
the  State,  or  whose  place  of  residence  is  un- 
known. It  is  admitted  that  in  the  latter  case 
an  assessment  would  create  a  duty  on  the  cor- 
poration, but  it  is  denied  where  the  proceed- 
ing is  under  the  13th  section.  We  perceive  no 
ground  for  the  distinction ;  and,  indeed,  it 
would  be  a  most  unreasonable  construction  of 
the  act  to  allow  the  corporation  to  take  their 
chance  of  an  assessment,  and  if  it  did  not  suit 
their  notions,  to  treat  it  as  nugatory ;  or,  in 
other  words,  to  let  them  have  the  land  if  as- 
sessed low,  but  not  to  require  them  to  take  it 
if  assessed  high.  There  would  be  no  reci- 
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procity  if  the  owner  of  the  ground  is  bound  to 
abide  by  the  assessment,  and  the  corporation 
are  at  liberty  to  accept  it  or  not ;  and  it  can- 
not be  denied  that  should  they  have  the  op- 
tion of  taking  or  refusing  to  take  the  ground, 
at  the  assessment,  they  may  proceed,  totien 
guoties,  until  they  get  an  assessment  which 
they  approve. 

The  proceedings  in  question  do  not  partake 
at  all  of  the  nature  of  judicial  proceedings. 
There  is  nothing  to  be  done  by  the  Mayor's 
Court  but  to  affirm  or  disaffirm  the  assessment. 
The  process  to  convoke  the  jury  is  issued  by 
magistrates  out  of  court,  under  their  hand's 
and  seals.  The  authority  under  which  the 
Mayor's  Court  acted  was  specifically  derived 
from  the  Legislature,  and  must  be  strictly 
pursued;  when,  therefore,  the  assessment  was 
confirmed,  the  court  had  no  further  powers  : 
they  were  functus  ojfficw.  (11  East,  200,  201, 
202.)  There  is  no  analogy  between  this  pio- 
ceeding  and  the  judicial  proceedings  of  a 
court  of  record,  in  the  progress  of  a  cause. 
The  power  granted  by  the  Legislature  td  the 
Mayor's  Court,  in  the  present  instance,  may, 
not  unaptly,  be  compared  to  the  power  given 
to  a  court  of  common  pleas  to  discharge  an  in- 
solvent from  his  debts.  In  both  *cases  [*547 
the  court  act  qua  commissioners.  Should  the 
Court  of  Common  Pleas  discharge  a  person, 
as  an  insolvent,  can  it  be  pretended  they 
would  have  a  revisionary  power,  and  might 
annul  the  discharge  ?  In  all  that  class  of  cases, 
where  the  proceeding  is  conducted  in  court, 
and  the  judges  act  as  commissioners,  their 
acts,  once  done,  are  irreversible  by  themselves. 

The  variance  between  the  requisition  made 
by  the  corporation  and  the  venire,  or  the  de- 
scription of  the  land,  is  cured  by  the  subse- 
quent assent  of  the  corporation,  through  its  at- 
torney, by  moving  a  confirmation  of  the  as- 
sessment. In  doing  that  act,  they  assented  to 
take  the  land  as  described  in  the  venire.  Any 
irregularity  which  may  have  intervened  on  the 
assessment  was  cured,  also,  by  that  act  of  as- 
sent. » 

The  objection  to  the  want  of  a  record  has 
its  foundation  in  considering  this  proceeding 
as  judicial.  If  it  is  not,  then  there  is  no  force 
in  the  objection. 

We,  therefore,  concur  in  the  opinion  deliv- 
ered at  the  trial,  excluding  the  evidence  offer- 
ed by  the  defendants. 

That  the  venire,  under  which  the  jury  was 
summoned,  differed  from  the  one  produced  at 
the  trial,  was  an  objection  which  should  have 
been  taken  at  the  trial,  and  cannot  now  be  dis- 
cussed. It  may,  however,  be  observed  that, 
as  it  was  matter  of  inducement,  and  as  courts 
have  latterly  inclined  to  get  over  technical  ob- 
jections, there  may  not  be  much  weight  in  the 
objection. 

Motion  denied. 

Cited  in— 6  Cow.,  572:  1  Wend.,  323;  8  Wend.,  75; 
23  Wend.,  461 ;  2  Hill,  19 ;  7  Hill,  17 ;  2  Denio,  325 ;  67 
N.  Y.,  246 ;  11  Barb.,  605 ;  15  Barb.,  46 ;  17  Barb.,  232 ; 
35  Barb.,  477 ;  3  T.  &  C.,  101 ;  44  Ind.,  100. 
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Where  a  justice,  after  having:  signed  a  return  to 
a  etrttamrt,  made  a  supplementary  return,  and 
then  made  another  return,  stating-  that  the  supple- 
mentary return  was  incorrect,  the  court  refused  to 
receive  the  supplementary  returns,  and  expressed 
their  strong  disapprobation  of  the  practice  of  pre- 
paring returns  to  cerlioraris  for  justices,  without 
their  request,  especially  by  the  party,  or  his  attor- 
ney, who  sues  out  the  certiorari.* 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

A  motion  was  made  on  the  part  of  tne  de- 
fendant that  the  additional  return  of  the  jus- 
tice be  received. 

An  affidavit  of  the  attorney  for  the  defend- 
ant was  read,  stating  that  until  after  joinder 
in  error  he  did  not  know  that  the  return  of 
the  justice  was  incorrect.  The  justice,  also, 
in  an  affidavit,  stated  that  the  certiorari  was 
delivered  to  him  in  November  last,  when  he 
was  from  home,  and  the  clerk  of  the  attorney, 
who  delivered  it,  told  him  the  return  must  be 
made  that  day,  and  to  save  him  trouble  he  had 
drawn  a  return  which  he  wished  the  justice  to 
sign ;  that  the  justice  was  in  haste,  and  had 
•not  time  to  examine  the  return  particularly, 
nor  to  compare  it  with  his  minutes,  but  he 
was  told  that  if  the  return  was  incorrect  he 
might  amend  it  afterwards,  and  he  then  signed 
it ;  but  he  now  finds  the  return  materially  in- 
correct. 

The  amendments  to  the  return  were  annexed 
under  the  hand  and  seal  of  the  justice,  in 
which  the  material  corrections  were  stated. 

In  opposition  to  this  motion,  the  affidavit  of 
James  Morse  was  read,  stating  that  he  served 
the  certvtrari,  and  presented  a  return  for  the 
justice,  drawn  by  the  deponent,  who  was 
present  at  the  trial,  and  it  was  substantially 
correct  ;  that  he  read  the  return  to  the  justice 
who  agreed  it  was  correct,  and  signed  it  ;  that 
there  were  blanks  left,  and  the  justice  took 
the  return  home  to  fill  them  up,  and  the  de- 
ponent called  on  the  justice,  at  his  house,  who 
said  he  had  examined  his  minutes,  and  believed 
his  return  to  be  correct ;  that  the  justice  has 
told  him  since  he  signed  the  supplementary 
return,  exhibited  on  the  other  side,  and  since 
notice  of  this  motion,  that  he  did  it  in  haste, 
and  finds  it  incorrect  in  several  particulars, 
and  that  he  had  made  a  further  return,  con- 
541)*]  tradicting  *the  last ;  that  the  justice  is 
satisfied  his  first  return  is  the  most  correct, 
except  in  one  respect,  stated  in  this  last  return. 

Per  Ouriam.  We  cannot  grant  the  motion. 
The  justice,  since  he  made  the  supplementary 
return  annexed  to  the  notice  of  the  motion, 
has  made  another,  and  declares  in  that  return 
that  the  supplementary  return  was  drawn  in 
haste,  and  is  incorrect,  and  that  the  first  re- 
turn is  most  correct.  It  is  impossible  to  know 
the  truth  in  a  case  in  which  the  magistrate  acts 
HO  inconsistently,  and  appears  to  be  so  weak  in 
mind  as  to  be  at  the  power  of  the  party  who 
last  advises  him.  The  court  have  no  alterna- 
tive, but  must  reject  both  supplementary  re- 
turns, and  deny  the  motion  ;  but  in  doing  it, 
they  express  their  strong  disapprobation  of 

•A  return  to  n  certinrari  will  tx-  set  aside,  if  It  In- 
drawn hy  the  attorney  of  the  plaintiff  in  error. 
PMC  Y.  Johnson,  8  Cowen,  80:  Hunter  v.  Graven,  4 
<  'OWPII,  oic.  I'nloss  ho  acted  as  a  men-  amanuensis 
for  the  justice.  Phllll|>8  v.  Caawcll,  4  Cowon.  'M; 
vtolt  Wiirht  man  v.  Clapp,  2  Co  won.  517. 
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|  the  practice  of  preparing  returns  for  a  justice, 
j  without  his  knowledge  and  request,  and  that 
j  too  by  the  party  suing  out   the  certiorari.     If 
j  this  case  was  not  so  extraordinary  as  to  render 
I  any  further  attempt  at  a  new  return  danger- 
ous, the  court  would  be  disposed  to  suppress 
the  first  return  altogether. 

Motion  denied. 


THE  PEOPLE,  ex    rel.  BUSH    and    HIGBY. 

r. 
COLLINS. 


Mandamus—  De   Facto—  Officer—  Act* 

Valid  —  Ministerial  Officer  no  Right  to  Ad- 
judicate upon  —  Ommion  of  "Junior"  t» 
Name  Immaterial. 

An  alternative  mandamus  was  directed  to  a  town- 
clerk,  commanding  him  to  record  the  survey  of  :i 
road,  pursuant  to  the  act  (24sess.,  ch.  18(5),  or  show 
cause;  and  the  clerk  returned  that  he  did  not  record 
the  survey,  because  one  of  the  commissioners  had 
signed  the  survey  by  the  name  of  Zaccheus  Higby, 
whereas  he  was  elected  by  the  name  of  Zaccheus 
Higby.  Junior;  and  because  the  commissioners  had 
not  taken  the  oath  of  office,  and  filed  a  certificate  of 
the  oath  with  the  clerk  according  to  the  act. 

It  was  held  that  the  return  was  insufficient,  and  a 
peremptory  mandamus  was  awarded. 

The  addition  of  "Junior"  to  a  name  is  a  men- 
description  of  the  person,  and  the  omission  of  it 
does  not  affect  or  invalidate  any  act  of  proceeding 
done  by  the  same  person.  The  acts  of  an  officer 
de  facto,  who  comes  into  office,  by  color  of  title,  are 
valid,  as  it  concerns  the  public,  or  third  persons 
who  have  an  interest  in  his  acts. 

A  mere  ministerial  officer  has  no  right  to  decide  on 
the  acts  of  such  officer  tie  facto,  or  adjudge  them  to 
be  null. 

Citation—  And..  283. 

MR.  STORRIS,  fortheplaintiffs.moved  fora 
peremptory  mandamus  in  this  cause.  An 
alternative  mandamus  was  issued  in  February 
Term,  1810,  directed  to  the  defendant,  stating 
*that  by  the  "Act  relative  to  the  Duties  [*o<5O 
and  Privileges  of  Towns,"  passed  the  ?th 
March,  1801,  and  the  "  Act  to  Regulate  High- 
ways," passed  the  8th  April,  1801,  it  was  the 
duty  of  the  defendant,  as  town  clerk  of  Turin, 
to  record  all  surveys  of  public  highways  laid 
out,  established  and  described  by  actual  survey. 
by  the  commissioners  of  highways  in  the  town 
of  Turin;  that  at  the  town  meeting  held  at  Tu- 
rin, in  the  Count  v  of  Lewis,  on  the  first  Tues- 
day of  March,  1808,  Oliver  Hush,  Zacclu-us 
Higby,  otherwise  called  Zaccheus  IHgbv. 
Junior,  and  James  Miller,  were  duly  elect- 
ed, qualified  and  sworn  into  the  office  of 
commissioners  of  highways,  in  and  for 
the  town  of  Turin,  and'  that  Bush  and 
Higby,  on  or  about  the  21st  of  February. 
1809,  duly  laid  out  and  established  a  certain 
public  highway  in  the  said  town,  leadinir.  «Vc.. 
and  did  procure  an  actual  survey  of  such 
highway,  and  annexed  to  the  same  the  requisite 
directions  to  the  defendant,  as  town  clerk,  to 
record  the  same,  and  delivered  to  him  such 
survey  and  directions,  which  survey  was  set 
forth  :  but  the  defendant  refused  to  record 
the  said  survey,  contrary,  &<•..  and  therefore 


NOTK.  U'hn  ix  an  i>ftt<cr<lf  facto  Hmr  far  nrti 
of  *ncli  otttcrr  arr  lYlffaf.  S>e  Wiloox  V.  Smith.  5 
XVend. .  ~tl,  and  nntt. 
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the  defendant  was  commanded  without  delay 
to  record  the  said  survey  and  directions,  or 
show  cause,  &c. 

The  return  stated,  that  at  the  annual  town 
meeting  in  Turin,  on  the  lirst  Tuesday  of 
March,  1808,  Oliver  Bush,  Zaccheus  Higby, 
Jun.,  and  James  Miller,  were  duly  elected 
•commissioners  of  highways,  for  the  year  en- 
suing ;  that,  by  the  7th  section  of  the  act,  &c., 
«very  commissioner  of  highways,  before  he 
•enters  upon  the  execution  of  his  office,  and 
within  fifteen  days  after  his  election,  shall 
take  and  subscribe  an  oath  before  some  justice 
of  the  peace,  &c.,  and  that  the  justice  shall, 
within  eight  days  thereafter,  certify  the  same 
oath,  and  deliver  it  to  the  town  clerk,  &c., 
and  that  if  he  shall  not  take  and  subscribe  such 
oath,  &c.,  and  deliver  such  certificate,  there- 
of, &c.,  such  neglect  shall  be  deemed  a  re- 
fusal to  serve  in  such  office;  and  the  town  may 
551*]  proceed  to  *choose  another;  that 
neither  of  the  above  named  commissioners 
did  transmit  and  deliver  to  the  clerk  of  the 
town  of  Turin  such  certificate,  &c.,  according 
to  the  7th  section  of  the  act,  &c.  That  Zacch- 
eus Higby,  described  in  the  writ  of  mandamus 
was  chosen  a  commissioner  of  highways,  by 
the  name  of  Zaccheus  Higby,  Jun.,  and  is 
known  by  that  name,  and  no  other  ;  that  a 
writing  signed  by  Oliver  Bush  and  Zaccheus 
Higby  was  left  at  the  office  of  the  defendant, 
in  his  absence,  on  the  21st  of  February,  18Q9, 
to  be  filed  and  recorded,  being  "minutes  of 
the  survey  of  a  road,"  &c.,  setting  it  forth  ; 
and  that  for  these  reasons,  because  the  said 
Oliver  Bush,  Zaccheus  Higby  and  James  Mill- 
er were  not  sworn  into  office,  and  the  certifi- 
cate of  their  oaths  filed  in  the  clerk's  office, 
according  to  law,  and  because  the  writing, 
purporting  to  be  a  survey  signed  by  the  com- 
missioners of  highways,  did  not,  as  to  the 
names  of  the  commissioners,  agree  with  the 
names  of  the  persons  who  were  elected,  &c., 
he  did  not  record  the  said  survey  of  the  said 
road,  &c. 

Mr.  Storrs  said  that  the  facts  in  the  return 
ought  to  be  stated  precisely  and  affirmatively, 
and  not  by  the  way  of  inference.  (2  Burr.,  721 ; 
Doug.,  144;  Salk.,  431,  434.)  If  the  supposal  of 
the  writ  be  contradicted,  or  denied,  it  must  de- 
nied directly.  (Salk.,  431,  432,  434.)  The  return 
to  a  mandamus  should  have  all  the  certainty 
of  a  special  plea.  This  case  is  analogous  to 
cases  arising  under  the  acts  of  incorporation 
in  England.  The  true  construction  of  the  act 
(24th  sess.,  ch.  78,  sec.  7, 13)  is,  that  the  election 
is  merely  voidable.  It  is  enough  that  the  office 
was  full,  or  that  there  was  an  officer  de  facto. 
(Salk. ,43  ;  Ld.  Raym.,  1244  ;  5  Term.  Rep., 
56  ;  Cowp.,  413.)  Such  an  officer,  being  in  by 
color  of  election,  can  only  be  removed  by  a 
quo  warranto.  (2  Term  Rep.,  239  ;  1  East,  78; 
1  AY.  Bl.,  445  ;  3  Burr.,  1454  ;  Cro.  Jac.,  552; 
4  Burr.,  2008.)  The  commissioners  might  pro- 
ceed to  execute  their  duties,  without  taking  an 
oath  but  subjecting  themselves  to  the  penalty. 

Again,  the  commissioners  are  not  bound  to 
take  the  oath  before  the  end  of  15  days  ;  and 
5o2*J  suppose  they  *do  an  act  before  that 
time,  will  not  such  act  be  good?  An  officer  de 
facto  is  one  coming  into  office  by  color  of  i 
election,  and  all  his  acts  are  good  until  he  is 
removed.  (16  Vin.  Abr.,  114.) 
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[KENT,  Ch.  J.  That  law  is  too  well  settled 
to  oe  discussed.] 

The  town  clerk  has  no  right  to  inquire  or 
judge  of  the  qualifications  of  the  commission- 
ers. It  is  enough  that  they  are  officers  de  facto, 
and  that  the  paper  comes  from  them.  (4  Burr. 
1991;  1  W.  Bl..  606.) 

Mr.  E.  Williams,  contra.  The  authorities 
cited  for  the  plaintiffs  are  admitted  to  be  good 
law,  but  we  contend  that  they  are  not  appli- 
cable. If  this  return  is  not  sufficient,  the  court 
may  order  a  further  return.  The  return  states 
that  Zaccheus  Higby,  Jun  .  was  the  person 
elected,  and  his  name  and  election  are  so  re- 
corded. 

But  it  is  a  fatal  objection  in  this  case  that  the 
commissioners  have  not  accepted  the  office.  It 
is  not  only  necessary  that  the  persons  should 
be  elected,  but  that  they  should  accept  the 
office.  The  6th  section  of  the  act  (24th  sess. , 
ch.  78)  says,  that  if  any  of  the  officers  chosen 
should  refuse  to  serve,  and  the  town  shall  not, 
in  15  days  after  such  refusal,  choose  another 
officer  in  his  stead,  it  may  be  lawful  for  three 
justices,  under  their  warrant,  to  appoint  such 
officer  ;  and  the  7th  section  expressly  requires 
that  the  officer  shall,  before  he  enters  on  the 
execution  of  his  office,  and  within  15  days 
after  his  election  or  appointment,  take  the  oath 
prescribed  in  the  act.  If,  then,  the  person 
elected  does  not  take  the  oath  within  the  15 
days,  it  is  a  refusal  to  accept,  and  the  office 
becomes  vacant,  so  that  a  new  election  or  ap- 
pointment may  be  made.  But  if  the  office  is 
already  full,  by  a  mere  election,  how  can  a 
new  officer  be  elected  or  appointed?  No  quo 
warranto  is  *necessary  in  this  case,  be-  [*553 
cause  the  act  considers  the  office  as  vacant, 
and  provides  for  filling  it.  In  the  case  of  The 
King  v.  Love  (12  Mod.,  601;  5  Mod.,  317; 
2  Salk.,  429)  it  was  held  to  be  a  good  return  to 
mandamus  that  the  officer  had  not  taken  the 
oath  according  to  the  statute. 

Mr.  Clark,  in  reply,  observed  that  if  Zacch- 
eus Higby  and  Zaccheus  Higby,  Jun.,  were 
not  one  and  the  same  person,  the  fact  ought 
to  have  been  expressly  denied  in  the  return. 
The  return  is  like  a  plea  to  a  declaration,  and 
must  contain  every  material  averment,  with 
the  same  certainty  and  precision,  so  that  an 
issue  may  be  taken  thereon.  What  is  not 
denied  is  admitted. 

Per  Curiam.  The  counsel  in  support  of  the 
motion  for  a  peremptory  mandamus  contends 
that  the  return  is  insufficient : 

1.  Because  Zaccheus  Higby  and   Zaccheus 
Higby,  Jun.,  are  the  same  person. 

2.  Because  the  relators  were  commissioners 
de  facto,  and  their  acts  as  such  good. 

3.  Because  the  town  clerk  is  a   mere  minis- 
terial officer,  and  has  no  right  to  try  the  validi- 
ty of  the  election  of  the  commissioners  in  this 
way. 

These  objections  are  well  taken.  The  ad- 
dition of  "junior"  is  no  part  of  the  name  of 
the  commissioner.  It  is  a  mere  description  of 
the  person,  and  intended  only  to  designate  be- 
tween different  persons  of  the  same  name.  It 
is  a  casual  and  temporary  designation.  It 
may  exist  one  day,  and  cease  the  next.  The 
question  here,  is  whether  the  Zaccheus  Higby 
who  was  elected  commissioner,  and  the 
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Zaccheus  Higby  who  certified  the  survey,  was 
one  and  the  same  person  ;  and  the  return  does 
not  deny  that  fact,  nor  aver  even  an  opinion  or 
belief  that  they  were  not  the  same  person. 
The  defendant  was  bound  to  aver  the  fact 
affirmatively  and  directly,  if  they  were  not 
one  and  the  same  person.  No  issue  could  be 
554*]  taken  *upon  the  return  in  this  respect, 
and  it  is  essentially  bad. 

Nor  is  the  allegation  material  in  this  case 
that  the  commissioners  had  not  caused  a  cer- 
tificate of  their  oath  of  office  to  be  filed  in  the 
town  clerk's  office.  If  the  commissioners  of 
highways  acted  without  taking  the  oath  re- 
quired by  law,  they  were  liable  to  a  penalty  ; 
or  the  town,  upon  their  default  in  complying 
with  the  requisition  of  the  statute,  might  have 
proceeded  to  a  new  choice  of  commissioners. 
But  if  the  town  did  not  (and  it  does  not  ap- 
pear that  they  did  in  this  case),  the  subsequent 
acts  of  the  commissioners,  as  such,  were  valid, 
as  far  as  the  rights  of  third  persons  and  of  the 
public  were  concerned  in  them.  They  were 
•commissioners  de  facto,  since  they  came  to 
their  office  by  color  of  title  ;  and  it  is  a  well- 
settled  principle  of  law  that  the  acts  of  such 
persons  are  valid  when  they  concern  the  pub- 
lic, or  the  rights  of  third  persons  who  have  an 
interest  in  the  act  done  ;  and  this  rule  is  adopt- 
•ed  to  prevent  the  failure  of  justice.  The  lim- 
itation to  this  rule  is  as  to  such  acts  as  are  ar- 
bitrary and  voluntary,  and  do  not  affect  the 
public  utility.  The  doctrine  on  this  subject 
is  to  be  found  at  large,  in  the  case  of  The  King 
\.  Lule  (Andrews,  263).  It  certainly  did  not 
lie  with  the  defendant,  as  a  mere  ministerial 
officer,  to  adjudge  the  act  of  the  commission- 
ers null.  It  was  his  duty  to  record  the  paper; 
valeat  quantum  miUre  protest.  It  was  enough 
for  him  that  those  persons  had  been  duly 
elected  commissioners  within  the  year,  and 
were  in  the  actual  exercise  of  the  office.  It  may 
be  that  the  oath  was  duly  taken,  and  that  the 
omission  to  file  the  certificate  of  it  was  owing 
to  casualty  or  mistake.  The  validity  of  the 
title  of  the  commissioners  to  their  office  must 
not  be  determined  in  this  collateral  way. 

The  opinion  of  the  court,  accordingly,  is, 
that  the  rule  for  peremptory  mandamus  be 
granted. 

Motion  granted. 

De  facto  officer'*  act*  paliil  as  to  third  pcrxnns  awl 
thepuhlic.  Cited  in-23  Wend.,  303 ;  5  Hill,  (130;  4 
Denio,  170;  0  Johns.  Oh.,  331  ;  8  Paijfc.  429 :  76  N.  V., 
an  ;  77  N.  V.,  357  ;  0  Hun,  138 ;  14  Hun.  515 ;  3  Barb., 
170;  U  Barb.,  :«1 ;  27  Barb.,  527;  35  Barb.,  548;  45 
Burl).,  45!) :  4«  Barb..  15;  15  How.  Pr.,  477 :  H  Abb. 
Pr..  234,  302;  «  Abb.  N.  C.,  203;  1  Daly.  110 ;  1«  Peters, 
*5;  10  Mich.,  257 :  20  Mich.,  189;  1  Allen.  33« :  111* 
Mass..  4«s;  28  \.  J.  K.,  242  ;  33  N.  J.  L.,  201 ;  38  Mo., 
331 ;  39  Wis..  »S8«. 

Ministerial  officer  rv>  right  to  itvjitirc  into  author- 
ity of  nfflctr  du  facto.  Distinguished  -»«  How. 
Pr..  fa. 

Cited  in-5  Wend.,  233;  3  Denio,  3!»5 ;  «8  N.  V.. 
27!t;  30  Barb.,  UW  :  30  How.  Pr.,  411»;  8  Abb.  Pr..3»B; 
29  Wis.,  «8t(;  85  111.,  489. 

(I'Ncial  rluinicttr.  how  entalilMif.il.  Cited  in— 9 
Wend..  18 ;  14  Barb.,  2*7 ;  38  Barb.,  47. 

Omtofon  of  "senior"  or  "junior"  to  name,  immn- 
tfrial.  Cited  in -11  Wend.,  524;  10  Paitfe,  177 ;  :t2 
Barb., 200:  11  How.  Pr..  4<10. 

U»nd*-Vali>lit\i.  Cited  In— 3  McLean,  310;  : us  .\. 
J.  L..  328. 


In  an  action  of  covenant  for  the  nonpayment  of 
I  rent  reserved  in  a  lease,  if  the  plaintiff  recovers 
j  judgment  for  less  than  §250,  he  is  entitled  only  to 
;  the  costs  of  the  Common  Pleas. 

THIS  was  an  action  of  covenant  for  the  non- 
payment of  rent,  reserved  in  a  lease, 
brought  by  the  lessor  against  the  lessee,  in 
which  the  plaintiff  recovered  judgment  for 
less  than  $250,  and  had  full  costs  of  this  court 
taxed. 

Mr.  J.  V.  D.  Scott,  for  the  defendant,  now 
moved  for  a  relaxation,  on  the  ground  lhat 
the  plaintiff  was  entitled  only  to  costs,  as  in 
the  Court  of  Common  Pleas. 

Mr.  Van  Buren,  contra. 

Per  Curiam.  There  must  be  a  relaxation  of 
the  costs.  The  plaintiff  is  only  entitled  to 
costs  as  in  the  Court  of  Common  Pleas. 

Rule  granted. 


THE   PEOPLE  v.  GILLELAND, 
Late  Sheriff,  &c. 

Attachment     Against     Sheriff —  Laches —  Dis- 
cJiarge. 

A  sheriff  was  discharged  from  an  attachment  for 
not  returning  an  execution  delivered  to  his  deputy 
14  years  asro,  and  who  was  dead. 

THE  defendant  was  brought  up  on  an  at- 
tachment, for  not  returning  an  execution 
issued  out  of  this  court,  in  the  case  of  Brock- 
way  v.  Wilbie. 

It  appeared  that -the  fi.  fa.  had  been  deliver- 
ed, about  14  years  ago,  to  the  deputy  of  the 
defendant,  who  was  then  sheriff  of  the  Coun- 
ty of  Rensselaer,  and  that  the  deputy  after- 
wards absconded  from  this  State  and  died 
abroad  ;  and  it  did  not  appear  what  had  be- 
come of  the  writ. 

Mr.  Ruxsell  for  the  plaintiff. 

Mr.  Foot,  contra. 

Per  Curiam.  It  would  be  unjust  and  op- 
pressive, after  such  a  lapse  of  time,  and  the 
death  of  the  deputy,  to  charge  the  sheriff. 

lie  inuxtbe  dixcfiarged. 
Cited  in-Abb.  Adm.,  514. 
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•EXECUTORS  OF  CLARK     [*55« 

r. 
HOPKINS 

Application  for  Judgment — Staff    Warrant  of 
At 'tor lift/. 

After  the  lapse  of  18  years,  the  court  rt-fiwed 
to  IMTIIIII  a  judgment  to  !»••  entered  upon  u  iKind 
and  warrant  of  attorney,  on  the  usual  altidavit. 
the  li'k'.il  presumption  bein^r  that  the  l>ond  was 
paid. 

Citations'  rt.Mod.,  22;  1  Burr..  434;  4  1,1.,  UW3 ;  1 
Str..  IJ52;  2  Str..  82tl ;  I  .T.  U..  270.  271;  Cowp.,  UW, 
214. 

MR.  KKLLOOG.  in  behalf  of  Hit-  plaintiff*, 
moved  for  leave  to  enter  up  judgment  on 
a  hond  and   warrant  of  attorney  of  IS  years' 
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standing.  They  were  executed  in  1792.  He 
read  an  affidavit,  stating  that  the  bond  was 
duly  executed,  and  still  remained  due  ;  and 
that  the  obligor  was  living,  and  that  the  reason 
why  the  judgment  was  not  entered  up  before 
was  the  insolvency  of  the  obligor. 

Per  Curiam.  It  would  be  against  all  rule  to 
permit  a  judgment  to  be  entered  up  on  a  war- 
rant of  attorney,  after  the  lapse  of  18  years, 
on  the  usual  affidavits.  It  has  been  decided 
(6  Mod.,  22;  1  Burr.,  434;  4  Burr.,  1963;  1  Str., 
652;  2  Str.,  826  ;1  Term  Rep.,  270,  271  ;  Cowp., 
109,  214)  that  after  18  and  20  years,  a  bond 
will  be  presumed  to  have  been  paid.  The 
obligee  ought  to  show  a  demand  of  payment, 
and  an  acknowledgment  of  the  debt,  within 
that  time,  to  rebut  this  presumption. 

Motion  denied. 

Cited  in— 7  Wend.,  101;  14  Wend.,  190;  16  Wend., 
436;  12  Barb.,  585 ;  51  Barb.,  16 ;  4  Rob.,  £28 ;  1  Bradf ., 
194. 
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THOMPSON  «.  SKINNER. 

Irregular  Judgment — Twenty  Tears  Standing — 
Not  Set  Aside. 

After  the  lapse  of  20  years,  no  judical  proceed- 
ings can  be  set  aside  for  irregularity. 

MR.  CADY  moved  to  set  aside  the  judg- 
ment and  execution  in  this  cause  for  ir- 
regularity. It  appeared  that  the  judgment 
was  entered  up  and  execution  issued  above  25 
years  ago.  He  read  an  affidavit,  stating  that 
the  defendant  died  in  the  vacation,  and  before 
the  teste  of  the  execution,  and  that  his  heirs 
had  ever  since  been  under  legal  disabilities, 
either  as  infants,  or  feme  coverttt. 

Mr.  Sudani,  contra. 

Per  Curiam.  The  motion  must  be  denied. 
After  the  lapse  of  20  years,  no  judical  pro- 
ceeding whatever  ought  to  be  set  aside  for  ir- 
regularity. 

Motion  denied. 

Cited  in— 13  Johns.,  550. 

JOHNS.  REP.,  7. 
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CASES  ARGUED  AND  DETERMINED 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


OF  THE 


STATE   OF   NEW    YORK. 


IN  MARCH,  1808. 


WILLIAM  ROGERS,  AND  ANN,  HIS  WIFE, 

Appellants, 

v. 

BERTRAM  P.  CRUGER,  HENRY  N.  CRU- 
GER,  NICHOLAS  CRUGER,  WILLIAM 
BARD  AND  MARY,  HIS  WIFE;  HENRY 
CRUGER  AND  CATHARINE,  HIS  WIFE; 
WILLIAM  HEYWARD  AND  SARAH,  HIS 
WIFE;  ANN  TOWERS,  MARGARET 
TOWERS,  CATHARINE  TOWERS  AND 
MARY  TOWERS,  Respondents.1 

General  Power  of  Attorney  to  Manage  Estate — 
Gives  no  Authority  to  Answer  to  Bill  in  Chan- 
cery— How  far  Infant  can  Bind  Himself  by 
Assent  —  Guardian's  Power  —  Appraisement 
Under  Will  set  Aside  for  Mistake. 

Where  T.,  a /erne  *ofc,  residing  in  St.Croix,  in  Octo- 
ber, 1800,  gave  a  power  of  attorney  to  A.  &  Co.  to 
act  for  her,  in  regard  to  her  share  of  the  estate  of 
C.  of  New  York,  deceased,  of  whom  she  was  one  of 
the  heirs,  and  afterwards,  in  April,  1801,  the  answer 
of  T.  to  a  bill  in  chancery,  flhsd  relative  to  the  estate 
of  C.  was  Mini '-I  I  by  A.  with  the  name  of  A.  &  Co.  as 
attorneys  of  T.,  but  without  any  knowledge  of  the 
marriage  of  T.,  or  revocation  of  the  power;  it  was 
held  that  the  answer  was  not  properly  signed  or  put 
in,  and  that  the  subsequent  proceedings  were,  there- 
fore, irregular. 

It  seems  that  a  general  power  to  act  relative  to 
the  management  of  an  estate,  dot*  not  authorize 
the  attorney  to  put  in  an  answer  for  his  principal 
to  a  bill  in  chancery  relative  to  it ;  and  that  answers 
to  bills  in  chancery  must  be  signed  by  the  party,  and 
put  in  under  oath. 

An  infant  cannot  bind  himself  by  his  own  assent, 
nor  even  by  the  consent  of  a  guardian,  unless  his 
acts  are  deemtnl,  by  a  court  of  chancery,  beneficial 
to  the  infant.  • 

Where  C.  by  his  last  will  and  testament,  devised 
one  third  of  all  his  estate  to  his  wife,  to  be  taken  out 

1.  This  caw-  ought  to  have  l>een  printed  in  the 
fourth  volume  of  these  reports,  but  want  of  room 
prevented  Its  insertion  at  the  time,  and  it  was  after- 
wards intended  to  be  omitted  altogether:  but  as  it 
has  been  sup|»osed  to  involve-  the  decision  of  some 
points  of  importance,  which  may  !*•  useful  to  the 
profession  as  well  as  in  the  final  decision  of  the  con- 
troversy between  the  parties,  it  is  now  reiwirted. 
Though  the  case  has  l>een  much  abridged,  its  length, 
it  is  to  be  feared,  remains  more  proportioned  to  the 
magnitude  of  the  property  in  controversy,  than  to 
the  importance  of  the  legal  questions  brought  into 
discussion. 

JOHNS.  REP.,  7. 


of  such  parts  of  the  estate,  real  or  personal,  as  she 
might  elect,  so  that,  on  a  fair  and  equitable  valua- 
tion and  appraisement  of  the  same,  the  parts  she 
should  choose  should  not  exceed  the  value  of  one 
third  of  his  estate,  &c.,  under  an  order  of  the  Court 
of  Chancery  the  whole  of  the  estate,  real  and  per- 
sonal, of  C.,  was  valued  and  appraised  by  three  per- 
sons, appointed  and  sworn  as  appraisers,  and  the 
widow  made  her  election  of  parts  of  the  real  and 
personal  estate,  amounting  to  one  third  of  such  ap- 
praised value.  At  the  instance  of  the  heirs  and  devi- 
sees, the  appraisement  was,  afterwards,  set  aside, 
on  the  ground  of  srross  mistake  of  the  appraisers  in 
calculating  the  value  of  a  certain  part  of  the  real 
estate,  connected  with  other  circumstances  in  the 
case,  though  no  actual  misconduct  or  fraud  was  to 
be  imputed  to  the  appraisers. 
Citations— 2  Ves.,  484;  1  Bro.  C.  C.,  488;  2  Atk., 


Pow.    on    Cont..  156;    1  Bro.  Ch.  i;    I  Bro.      . 
370 ;  12  Ves.,  373 ;  2  Fonb..  239. 

THE  appellant  Ann,  formerly  Ann  Cruger, 
exhibited  her  bill  in  the  Court  of  Chan- 
cery, on  the  18th  of  May,  1801,  stating  that 
her  late  husband,  Nicholas  Cruger,  deceased, 
*was  seised  and  possessed  of  a  very  [*5o8 
considerable  real  and  personal  estate,  and  on 
the  22d  day  of  February,  1791,  duly  made  and 
published  his  last  will  and  testament,  by 
which,  after  directing  hisdebtstobe  paid,  and 
directing  his  executors  to  make  an  inventory 
of  his  estate,  as  soon  after  his  death  as  con- 
venient, he  devised  as  follows  : 

'•I  give  and  bequeath  to  my  respectable  and 
aged  uncle,   John   Cruger,    Esq.,  the  annual 
sum  of  one  hundred  and  fifty   pounds  during 
his  natural  life,  the  first  payment  to  be  made 
to  him  in  one  year  after  my  death,  and  on  that 
day  yearly  during  his  natural  life.     Item.  The 
rest  and  residue  of   my  estate,    both  real  and 
personal,  I  will  and  devise,   in  manner  follow- 
ing, that  is  to  say  :  1  give,  devise  and  bequeath 
one  thin!    part   thereof   to  my   beloved   wife, 
Ann  Cruger,  and  to  her  heirs  and  assigns  for- 
,  ever  ;  and  it  is  my  will  that  my  said  wife  may, 
if   agreeable  to  her.  take   the  said  one    third 
i  part  thereof  out  of  such  part  or   pnrt.s  of   my 
i  estate,    real  and  personal,   or  out   of  either  of 
i  them  as  she"  may  choose,  so  tlmt.  on  a  fair  and 
.  equitable  valuation    or    appraisement  of    the 
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same,  the  said  part  or  parts  she  shall  so  choose 
shall  not  together  exceed  the  value  of  one 
third  of  my  said  real  and  personal  estate,  as 
first  above  devised  and  bequeathed  to  her. 
Item.  I  give  to  my  said  wife  and  to  her  ex- 
ecutors and  administrators,  all  her  wear- 
ing apparel,  rings,  jewels  and  other  personal 
ornaments  whatsoever.  Item.  I  give,  de- 
vise and  bequeath  the  remaining  two  third 
parts  of  my  estate,  both  real  and  personal,  to 
my  children,  sons  and  daughters,  as  well  those 
of  my  first  marriage,  as  those  of  my  second 
(they  being  all  equally  near  and  dear  to  me), 
to  be  divided  among  them  share  and  share 
alike.  And  I  do  hereby  order  my  executors, 
559*]  *hereinafter  named,  to  pay  to  each  of 
them  their  said  separate  shares  on  their  arriving 
to  the  age  of  21  years;  but  should  any  or  either 
of  my  said  children  die  before  his,  her,  or  their 
age  of  31  years,  and  without  issue,  then  it  is  my 
will,  that  his,  her,  or  their  share,  or  shares, 
lapse,  and  that  the  same  go  to  and  be  equally 
divided  among  his  or  their  surviving  brothers 
and  sisters,  or  such  of  them  as  survive,  share 
and  share  alike.  And  whereas,  by  the  death 
of  my  first  wife  in  the  island  of  St.  Croix,  the 
laws  of  Denmark  and  that  island  entitle  my 
children  by  my  first  wife  to  a  certain  part  of 
my  estate  in  the  said  island  of  St.  Croix,  and 
elsewhere.  To  the  intent  therefore,  that  my 
children  by  my  present  wife  receive  an  equal 
share  with  the  children  by  my  first  wife,  it  is 
my  will  and  desire  that  that  part  of  my  estate 
shall  be  considered  as  part  of  the  two  thirds 
of  my  estate  as  above  given,  devised  and  be- 
queathed to  all  my  children.  But  if  my  said 
children,  or  either  of  them,  by  my  first  wife, 
shall  take  and  receive  to  his,  her,  or  their 
separate  use,  the  aforesaid  part  of  my  estate 
in  the  island  of  St.  Croix,  or  elsewhere,  which 
by  the  said  laws  thereof,  and  those  of  Den- 
mark, they  are  entitled  to,  then  it  is  my 
will,  and  I  hereby  order  and  direct,  that  it 
be  considered  as  taken  and  received  as  part  of 
his,  her,  or  their  legacies  or  legacy  herein  de- 
vised and  bequeathed  to  them,  and  each  of 
them  ;  but  should  their  separate  shares  of  that 
part  of  my  estate  amount  to  as  much  as  the 
whole  of  his,  her,  or  their  legacies  so  as  afore- 
said devised  to  them  and  each  of  them,  that 
then  it  be  considered  as  taken  and  received  in 
full  satisfaction  thereof.  Item.  I  hereby  nomi- 
nate, constitute  and  appoint  my  beloved  wife, 
Ann  Cruger,  executrix,  and  my  respected 
friends,  Robert  Watts,  John  Watts  and  Cor- 
nelius Stevenson,  all  of  the  city  of  New  York, 
Esqrs. ,  executors  of  this  my  last  will  and  tes- 
tament. Item.  It  is  my  will  that  my  said  ex 
ecutors,  as  soon  after  my  death  as  my  said  wife 
shall  choose,  assign  and  convey  to  her  the  one 
5OO*]  third  part  of  *my  estate,  real  and  per- 
sonal, as  hereinbefore  devised  and  bequeathed 
to  her,  and  in  manner  and  form  as  is  therein 
mentioned.  Item.  I  hereby  give  full  power 
and  authority  to  my  said  executors,  and  the 
survivors  and  survivor  of  them,  to  manage, 
repair  and  improve  all  my  estate,  both  real 
and  personal,  to  the  best  advantage,  for  my 
several  devisees  and  legatees  ;  and  at  their  dis- 
cretion to  sell  both  real  and  personal  estates, 
or  lease  or  rent  the  same,  and  the  mone3's 
thereon  arising  to  lend  and  place*  out  at  in- 
terest upon  good  and  sufficient  security,  either 

420 


real  or  personal,  as  my  said  executors  or  the 
survivors  and  survivor  of  them  shall  think 
proper,  and  that  so  much  of  the  income  or  in- 
terest thereof  on  the  separate  shares  of  my  said 
children,  as  will  be  necessary  and  sufficient 
for  their  and  each  of  their  support  and  educa- 
tion during  their  and  each  of  their  infancy, 
it  is  my  will,  and  I  hereby  order  and  direct 
that  my  executors  pay  the  same  to  them,  or 
for  their  use,  either  annually  or  otherwise,  as 
occasion  or  their  said  necessities  may  so  require. 
And  that  if  the  interest  or  income  of  their  and 
each  of  their  shares  of  my  said  estate  shall  be 
more  than  sufficient  for  the  purposes  of  their 
and  each  of  their  education  and  support  dur- 
ing their  infancy,  then  it  is  further  my  will 
that  the  balance,  or  overplus  thereof,  be  also 
placed  out  at  interest  (as  it  shall  arise),  on  good- 
security,  for  their  and  each  of  their  separate 
use,  and  that  the  same  be  paid  to  each  of  them 
at  the  times  and  in  the  manner  their  and  each 
of  their  legacies  are  hereinbefore  directed  to 
be  paid.  And  to  the  end  that  my  executors 
may  the  better  perform  this  my  will,  I  do 
hereby  give  them  full  power  to  bargain,  sell, 
dispose  of,  and  convey  all  or  any  part  of  my 
real  estate,  in  any  part  of  the  world,  to  any 
person  or  persons,  or  body  corporate,  and  to 
his,  her,  or  their  heirs  and  assigns  forever,  in 
fee-simple ;  and  one  or  more  deeds  for  the 
same  to  execute  and  deliver,  as  such  sale  or 
sales  may  require  ;  and  at  their  discretion  to 
submit  to  arbitration,  compromise,*and[*561 
settle  all  and  every  or  any  differences  and  dis- 
putes that  may  arise  in  and  about  the  execu- 
tion of  this  my  last  will  and  testament,"  &c. 

In  November,  1799,  the  testator,  with  his 
wife,  went  to  St.  Croix,  where  he  had  formerly 
resided,  and  died  there  in  the  March  follow- 
ing. Before  his  death,  on  the  16th  of  Janu 
ary,  1800,  he  made  the  following  codicil  to  his 
will  : 

"Whereas,  from  indisposition,  as  well  as 
from  other  causes,  I  have  found  it  necessary 
to  return  to  this  island,  where  part  of  my 
property  lies,  arising  from  inheritance  in 
right  of  my  first  wife,  Ann  Cruger,  born  De 
Nully,  and  my  present  wife  Ann  Cruger,  born 
Mackoe,  both  or  neither  of  which  are  men- 
tioned or  included  in  my  preceding  will, 
have  thought  it  necessary  to  make  the  follow- 
ing arrangement  in  this  codicil  with  respect  to 
said  property,  intending  the  same  to  be  as 
binding,  and  as  of  full  effect,  as  all  and  every 
clause  in  my  said  preceding  will,  bearing 
date  the  22d  February,  1791,  viz.,  it  is  my  wish 
and  desire  that  the  children  of  my  above-men- 
tioned first  wife  shall  inherit  and  receive  to  them- 
selves only,  all  that  part  or  share  of  the  prop- 
erty coming  to  me  from  the  joint  estate  of 
Major  and  Madame  De  Nully,  in  right  of  my 
marriage  with  their  daughter,  leaving  to  my 
sons  and  daughters,  by  said  marriage,  the 
whole  thereof,  to  be  equally  divided  between 
them,  the  daughters  to  have  equal  shares 
with  the  sons.  It  is  also  my  will  and  desire 
that  the  whole  of  the  property  coming  to  me 
from  the  estate  of  Isaac  and  Elizabeth  Mackoe, 
shall  be  and  remain  the  whole  and  sole  prop- 
erty of  my  beloved  wife,  Ann  Cruger,  during 
her  natural  life,  and  to  be  at  her  entire  dis 
posal  after  the  same,  so  that  she  shall  not  be 
accountable  to  any  person  whatever,  for  any 
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disposition  she  may  think  proper  to  make  of 
the  same. 

"And  I  have  also  thought  it  proper  that 
some  person  in  this  island  should  be  joined 
with  my  executrix  and  executors  named  in  my 
said  will  above  mentioned.  I  do  hereby  nom- 
inate and  appoint  Mr.  William  H.  Krause  to 
562*]  *act  jointly  with  my  before-mentioned 
executors  and  executrix.  Finally,  ratifying 
this  codicil,  and  declaring  it  of  as  full  effect 
and  validity  as  my  will  frequently  before-men- 
tioned. In  witness,"  &c. 

The  bill  further  stated  that  Robert  Watts, 
John  Watts,  Cornelius  Stevenson  and  William 
H.  Krause  had  refused  to  act,  or  qualify  as 
executors  of  the  said  will,  or  to  do,  or  join  in 
any  acts  they,  as  executors,  were  therein  em- 
powered to  do  ;  and  thereupon  Ann,  the  widow 
of  the  testator,  had  exhibited  and  proved  the 
said  will  and  codicil,  and  took  upon  herself 
the  sole  administration  thereof.  That  she  had 
afterwards  also  caused  the  said  wrill  to  be 
proved  in  the  Supreme  Court,  according  to 
the  statute  in  such  case  provided,  and  the  same 
was -therein  recorded  according  to  law;  but 
that  the  codicil,  not  being  executed  in  the 
"  presence  of  three  witnesses,"  could  not  be 
proved  and  recorded,  as  a  will  affecting  real 
estate.  The  heirs  of  the  testator  were  Ber- 
tram P.  Cruger,  Henry  N.'  Cruger,  Nicholas 
Cruger,  Betsey  Towers,  Catharine  Cruger  and 
Polly  Cruger,  by  his  first  wife  ;  and  one  daugh- 
ter by  the  respondent  Ann,  named  Sarah,  and 
married  to  the  respondent  William  Heyward, 
on  the  25th  May,  1804.  Catharine  married  the 
respondent  William  Bard,  in  October,  1802, 
and  Mary  married  the  respondent  Henry 
Cruger,  in  September,  1782.  Catharine,  Polly 
and  Sarah  were  under  twenty-one  years  at  the 
death  of  the  testator.  The  executors  having 
refused  to  execute  any  of  the  powers  or  trusts 
thereby  vested  in  them,  there  was  no  person 
who  could  make  or  execute,  or  from  whom  the 
said  Ann  could  receive  the  assignments  and 
conveyances  of  the  share  of  real  or  personal 
estate  to  her  thereby  devised  and  directed  to 
be  made  ;  and  that,  by  reason  of  the  infancy 
of  some  of  the  heiresses  of  the  said  Nicholas 
Cruger,  deceased,  no  valid  agreement  could  be 
made  for  the  appraisement  and  valuation  of 
the  said  real  estate,  without  the  aid  of  a  court 
I>6JJ*]  of  equity,  by  which  the*said  Ann  was 
in  danger  of  being  deprived  of  the  right 
of  electing  her  one  third  of  the  real  and 
personal  estate,  or  of  having  the  same  so 
vested  in  her,  so  as  to  be  free  from  the  risk  of 
litigation  thereafter.  That  she  had  applied  to 
the  heirs  for  this  purpose,  who  did  not  object 
to  her  requests ;  but  as  some  of  them  were  in- 
fants, who  could  not  bind  themselves  by  their 
assents,  they  were  desirous  of  receiving  the 
direction  of  the  Court  of  Chancery:  and  the 
bill  prayed  that  appraisers  might  be  appointed 
to  value  the  real  and  peasonul  estate  of  which 
the  said  Nicholas  Cruger.  deceased,  was  seised  j 
and  possessed  when  he  made  his  will,  and  at  ; 
the  time  of  his  death  ;  that  her  right  to  elect  \ 
one  third  part  in  the  real  and  personal  estate,  ! 
or  out  of  either  of  them,  us  she  might  choose,  j 
might  be  confirmed  to  her,  and  her  title  there- 
to established,  and  process  of  subpa-nu  issue 
against  the  heirs.  The  bill  was  filed  in  the  oftice 
of  Isaac  L.  Kip,  as  the  plaintiff's  clerk  in  court. 
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It  appeared  that  the  appellant  Ann,  after 
her  return  to  New  York,  in  October,  1800, 
divided  the  sum  of  $58, 453.37  between  herself 
and  the  children  of  the  testator,  according  to 
their  respective  shares. 

In  October,  1800  Elizabeth  Towers,  with 
the  consent  of  her  curator,  Alexander  Mail- 
land,  sent  a  full  power  of  attorney  to  John 
Nixon  and  David  Walker,  merchants  in  Phil- 
adelphia, to  act  for  her  in  regard  to  her  pro- 
portion of  the  testator's  estate  ;  and  in  April, 
1801,  she  and  the  said  Maitland  intermarried. 

To  this  bill  was  put  in  an  answer,  purport- 
ing to  be  by  Bertram  P.    Cruger,   Henry  N. 
Cruger,  Nicholas  Cruger  and  Betsey  Towers, 
who  therein  admitted  the  will  and  codicil  of 
their  father  as  set  forth  in  the  bill,  and   that 
the  same  was  proved  by  the  said  Ann,  as  sole 
qualified  executrix,  the  executors  having  re- 
fused to  act.     That  the  said  Ann  did  apply  to 
them  to  have  the  estate  appraised,  and   that 
they  did  not  object  to  any  safe  and  equitable 
method  of  having  the  said  estate  appraised  and 
valued,  *and  submitted  themselves  to  [*564 
the  court.     This  answer  was  subscribed  as  fol- 
lows: "BERT.  PETER  CRUGER, 
"HENRY  N.  CRUGER, 
"  NICHOLAS  CRUGER. 
"  JOHN  NIXON  &  Co.,  attorneys  ) 
for  Mrs.  Towers.  j 

"  SAMUEL  M.  HOPKINS,  solicitor  for  defend- 
ants." 

Taken  by  consent,  without  oath. 

Filed  17th  of  May,  1801,  in  the  office  of 
Thomas  Smith. 

On  the  14th  day  of  May,  1801,  in  a  cause  en- 
titled, "  Catharine  Cruger,  Polly  Cruger  and 
Sarah  Cruger,  who  are  impleaded  with  others 
at  the  suit  of  Ann  Cruger,  executrix,"  &c.,  an 
order  was  made.  "  thaf  Isaac  L.  Kip,  Esq.,  one 
of  the  clerks  of  this  court,  be  appointed  guard- 
ian for  the  said  infants  in  this  cause,  by  whom 
they  may  appear  and  answer."  The  said  in- 
fants, Catharine,  Polly  and  Sarah,  by  the  said 
Isaac  L.  Kip,  their  guardian,  put  in  an  answer  to 
the  said  bill,  marked  by  the  clerk  to  have  been 
filed  also  on  the  17th  "day  of  May,  1801,  in 
which  they  say  they  believe  the  matters  in  the 
bill  mentioned  are  true.  That  they  had  not 
objected  to  any  safe  and  equitable  mode  of 
having  the  estate  appraised,  but  us  they  are 
infants,  incnpuble  of  assenting  to  any  nets  by 
which  their  inheritance  shall  be  affected,  they 
submit  themselves  to  the  judgment  of  the 
court,  whose  peculiar  province  it  is  to  protect 
the  right  of  infants,  in  the  premises,  and  hum- 
bly hope  their  rights  will  be  protected  and 
preserved. 

SAML.  M.  HOPKINS,  solicitor  for  def'ts. 

Taken  without  oath,  by  consent. 

It  appeared  that  the  appellant  Ann,  and  the 
respondents  B.  P.  Cruger  and  Henry  N.  Cru- 
ger, the  only  two  heirs  then  of  age,  and  in 
New  York,  and  who,  it  was  understood, 
*acted  for  all  the  children,  except  Sarah  |*5O5 
llcywiird.  agreed  to  lake  the  opinion  of  .V<w.t. 
Hanson  and  Iliyl-ix*.  as  compel  for  all  par- 
ties; and  they  advising  an  amicable  suit  in 
chancery,  by'the  appellant  Ann.  against  the 
children,  it  was  agreed  that  Mr.  //opAt'n*  should 
;ip|H'iir  us  solictor.  and  Mr.  Jiariwi:  as  conn 
sel,  and  that  the  latter  thould  sign  the  plend- 
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ings  on  the  part  of  the  complainant,  and  the 
former  those  on  the  part  of  the  defendants ; 
and  that  all  the  answers  might  be  put  in  with- 
out oath.  When  the  answers  were  put  in,  it 
was  not  known  that  Elizabeth  Towers  had  mar- 
ried. 

On  the  18th  day  of  May,  1801,  on  the  motion 
of  Mr.  Harison,  and  by  consent  of  Mr.  Hop- 
kins, it  was  ordered  that  Nicholas  Low,  Henry 
Rutgers  and  John  De  Wint  be  appointed  to  ap- 
praise and  value  the  real  and  personal  estate, 
whereof  the  said  Nicholas  Cruger  died  seized 
or  possessed  ;  that  they  take  an  oath  faithfully 
to  execute  the  trust  reposed  in  them  by  this 
order,  and  then  proceed  to  appraise  and  value 
all  the  real  and  personal  estate,  whereof  the 
said  Nicholas  Cruger  died  seized  or  possessed, 
distinguishing  the  separate  values  of  each  par- 
cel of  real  property,  and  of  each  species  of 
personal  property,  and  report  without  delay. 

On  the  16th  day  of  June,  1801,  on  reading 
an  affidavit  that  Henry  Rutgers  and  John  De 
Wint  could  not  attend  to  the  duties  of  their 
appointment,  Abijah  Hammond  and  John 
Lawrence  were  appointed  in  their  places,  and 
any  two  of  them  had  power  to  act.  The  three 
appraisers  took  an  oath  as  required,  on  the  8th 
day  of  July,  1801. 

On  the  17th  of  November,  1801,  the  appel- 
lants, William  Rogers  and  Ann,  intermarried, 
and  about  ten  days  thereafter  went  to  the 
island  of  St.  Croix,  and  did  not  return  until 
July,  1802. 

On  the  26th  of  March,  1802,  William  Rogers 
and  Ann,  his  wife,  filed  their  bill,  stating  the 
5GG*]  proceedings  above  mentioned ;  *and 
referring  thereto,  further  set  forth  that  since 
those  proceedings,  Betsey  Towers  had  died, 
leaving  Ann  Towers,  Peggy  Towers,  Catharine 
Towers  and  Mary  Towers,  her  children  and 
heirs  ;  and  that  on  or  about  the  17th  day  of 
November,  1801,  the  said  William  and  Ann 
intermarried,  and  the  said  cause  was  thereby 
abated  ;  but  that  the  plaintiffs  having  jointly 
the  same  right  which  the  said  Ann  had  before, 
the  bill  prays  that  the  said  suit  may  stand  re- 
vived, and  be  in  the  same  plight  against  the 
said  Bertram  P.  Cruger,  Nicholas  Cruger, 
Jun.,  Ann  Towers,  Peggy  Towers,  Catharine 
Towers,  Mary  Towers,  Catharine  Cruger, 
Polly  Cruger  and  Sarah  Cruger,  as  the  same 
was  at  and  immediately  before  the  marriage  ; 
or  that  the  defendants  show  cause  to  the  con- 
trary :  and  in  particular,  that  the  said  William 
and  Ann  may  have  the  same  right  of  electing 
the  one  third  part  of  the  real  and  personal  es- 
tate devised  to  the  said  Ann,  to  be  taken  out 
of  either  the  real  or  personal,  as  they  may 
choose,  and  that  their  title  thereto  may  be  es- 
tablished. Process  of  subpoena  to  appear  and 
answer  was  prayed  against  the  defendants 
above  named. 

Bertram  P.  Cruger,  Henry  N.  Cmger  and 
Nicholas  Cruger,  Jun.,  put  in  their  answer  on 
the  same  26th  day  of  March,  1802,  admitting 
the  truth  of  the  facts  in  the  bill  mentioned, 
nnd  submitting  themselves  to  the  judgment  of 
the  court. 

On  the  13th  day  of  April,  1802,  an  order 
was  entered,  stating  that  the  bill  of  revivor  and 
supplement  had  been  filed  in  this  cause,  and 
Mr.  Haruon,  of  counsel  for  the  complainants, 
suggesting  to  the  court,  that  since  the  filing 
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the  original  bill,  Betsey  Towers,  one  of  the  de- 
fendants, answered  the  same,  after  which  she 
died,  and  that  Ann  Towers,  Peggy  Towers, 
Catharine  Towers  and  Mary  Towers  are  her 
only  children  and  heirs,  and  that  she  had  no 
executor,  administrator,  or  other  representa- 
tive, except  the  said  children ;  thereupon,  on 
reading  the  affidavit  of  Samuel  M.  Hopkins, 
it  was  ordered  that  the  said  suit  stand 
*revived  against  the  said  represeuta-  [*567 
lives  of  the  said  Betsey  Towers,  who  have  be- 
come interested  by  her  death  in  the  matters  in 
question. 

On  the  14th  day  of  April,  1802,  Isaac  L. 
Kip  was  again  appointed  guardian  for  Catha- 
rine, Polly  and  Sarah  Cruger,  infants,  to  ap- 
pear and  answer  for  them  in  that  cause. 

On  the  5th  of  August,  1802,  an  answer  was 
put  in  for  these  infants  by  their  said  guardian, 
admitting  the  bill ;  but  they  said,  inasmuch  as 
they  are  infants,  incapable  of  binding  them- 
selves by  their  own  act  or  assent,  they  sub- 
mitted themselves  to  the  court,  whose  peculiar 
province  it  is  to  protect  the  rights  of  infants, 
and  they  humbly  hoped  theirs  would  be  pro- 
tected. This  answer  was  signed  by  the  in- 
fants, and  by  their  guardian  and  counsel.  It 
was  not  sworn  to  by  the  guardian,  nor  by  the 
infants,  nor  did  there  appear  to  be  any  order 
or  consent  that  it  should  be  received  or  filed 
without  oath. 

On  the  28th  of  February,  1803,  the  defend- 
ants presented  their  petition,  praying  that  the 
filing  of  the  report  of  the  appraisers  be  stayed 
till  further  order,  that  the  same  might  not  be  in- 
spected by  the  plaintiffs,  or  any  person  on 
their  behalf,  and  that  the  plaintiffs  should 
forthwith  designate  or  elect,  from  a  schedule 
of  the  estate  in  their  possession,  their  propor- 
tion of  the  said  estate,  subject  to  a  final  liqui- 
dation, according  to  the  appraised  value  ;  and 
on  the  7th  day  of  March,  1803,  an  order  was 
made,  and  the  prayer  of  the  said  petition 
granted,  so  far  as  related  to  staying  the  filing 
of  the  said  appraisement. 

On  the  17th  day  of  May,  1803,  the  appel- 
lants filed  a  paper  subscribed  by  Egbert  Ben- 
son, their  counsel,  and  dated  on  that  day, 
whereby  they  designated  and  elected  the  fol- 
lowing parcels  or  articles,  and  in  the  following 
order:  1.  The  farm  called  Rose  Hill.  2.  Lot 
on  the  opposite  side  of  the  road.  3.  Pew  in 
Trinity  Church,  No.  24.  4.  Book  debt  against 
Wm.  Rogers.  5.  Book  debt  against  Wm. 
*H.  Krause,  $32,716.29.  6.  Book  [*5«8 
debt  against  Quinton  Dick  &  Co.  7.  Bond 
and  mortgage  against  John  Cooke.  8.  The  8 
per  cent,  stock  of  the  United  States.  9.  The 
3  per  cent,  stock.  10.  The  shares  in  the 
United  Insurance  Company,  standing  in  the 
name  of  Ann  Rogers.  11.  The  shares  in  the 
United  States  Bank.  12.  The  6  per  cent.  Navy 
stock.  13.  Twenty  of  the  shares  in  the  Bank 
of  New  York.  14.  Twenty  of  the  shares  in 
the  Bank  of  Albany.  15.  Shares  in  the  Man- 
hattan Company. 

The  appraisement  was  dated  the  7th  of 
March,  1803,  and  filed  about  the  20th  of  May, 
1803  ;  and  on  the  28th  of  May,  1803,  an  order 
was  entered,  on  the  motion  of  the  defendants' 
counsel,  by  consent  of  the  counsel  for  the  com 
plainants,  that  the  report  of  the  appraisement, 
filed  in  the  cause,  and  the  paper  filed,  purport- 
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ing  to  be  the  designation  or  election  of  the 
complainants,  of  the  articles,  as  the  one  third 
part  devised  to  the  said  Ann,  be  referred  to  a 
master  ;  that  each  party  be  at  liberty  to  except 
to  all  or  any  of  the  valuations  in  the  said  ap- 
praisement touching  which  the  master  might 
examine  witnesses ;  that  the  master  should  in- 
quire into  the  whole  amount  of  the  aforesaid 
estate,  and  report  the  same,  together  with  the 
amount  and  particulars  of  the  property  elected 
by  the  complainants. 

The  whole  estate,  as  valued  in  the  seven 
schedules  annexed  to  the  report  of  the  apprai- 
sers, was  as  follows  : 

Real  estate,  exclusive  of  such  as 

was   purchased    by  the  testator 

after  making  his  will,  $122,905  62 

Dower  estate,  71,713  00 

Stock,  ....  141,779  69 

Debts  (good),  -  307,563  09 

Furniture,  -  852  75 


*56O]  Doubtful  debts, 
Bad  debts,  - 


$644,814  15 

$80,092  86 

55,030  25 


nexed,  this  day  filed,  and  that  the  stock  and 
the  sums  therein  mentioned  to  make  up  the 
balances  of  the  several  accounts  due  to  each  of 
the  defendants,  except  the  said  Sarah,  be  im- 
mediately, on  demand,  transferred  and  paid  to 
the  said  defendants,  and  that  the  securities  be 
forthwith  assigned  and  delivered  to  them.  5th. 
The  said  Ann  to  be  deemed  seized  and  vested 
in  severally,  with  the  several  parcels  of  real 
estate  therein  specified  as  her  share,  and  that 
the  defendants  be  deemed  vested  of  the  re- 
mainder, according  to  their  interests  therein  ; 
that  such  conveyances  and  releases  be  executed 
under  the  direction  of  a  master,  as  may  be  re- 
quisite. Provided,  that  the  said  division  is  not 
to  prejudice  the  defendants'  claim  upon  the 
complainants,  if  any  loss  should  be  sustained 
by  their  neglect. 

The  valuation  of  the  one  third  elected  by  the 
widow,  was  stated  in  the  report  to  be  as  fol- 
lows : 


$50, 


On  the  21st  of  May,  1804,  an  order  was 
entered  in  the  Court  of  Chancery,  in  a  cause 
entitled  William  Rogers  and  Ann.  his  wife, 
against  Bertram  P.  Cruger,  Henry  N.  Cruger, 
Nicholas  Cruger,  Henry  Cruger  and  Mary,  his 
wife  ;  William  Bard  and  Catharine,  his  wife  ; 
Sarah  Cruger,  Ann  Towers,  Margaret  Towers,  ] 
Catharine  Towers  and  Mary  Towers,  wherein 
it  was  ordered  by  consent  of  parties,  1st.  That 
the  order  of  the  8th  of  May  last,  referring  to  a 
master  the  appraisement  of  the  estate  of  Nich- 
olas Cruger,  deceased,  be  discharged,  and  that 
the  writing  purporting  to  be  the  election  by 
the  complainants  of  the  several  parcels,  or  ar- 
ticles, as  the  one  third  of  the  said  estate  de- 
vised to  the  complainant  Ann,  and  the  said  ap- 
praisement be  deemed  to  be  confirmed,  but  to 
remain  still  in  the  hands  of  the  master,  subject 
to  the  further  order  of  the  court.  2.  That  the 
complainants  be  deemed  to  have  disclaimed  all 
right  to  lands  purchased  after  the  date  of  the 
testator's  will,  except  the  dower  of  the  said 
Ann.  3.  That  all  controversies  between  the 
parties,  relative  to  the  testator's  estate,  be 
deemed  to  have  ceased,  except  a  claim  made  by 
the  defendants  (except  Sarah),  to  be  paid  their 
proportions  of  a  certain  estate,  or  moneys 
mentioned  in  a  writing  executed  at  St.  Croix, 
on  the  27th  of  August,  1792,  by  Henry 
Cooper,  as  attorney  for  said  testator,  in  relation 
to  which  the  defendants  may  file  anew  bill,  or 
amend  their  answers  in  this  suit  ;  and  except, 
further,  all  questions  that  may  arise  on  taking 
the  accounts  of  the  complainants'  administra- 
tion, and  that  it  be  referred  to  a  master  to  take 
such  accounts,  and  the  receipts  and  payment* 
of  the  complainants,  and  of  such  payments  to 
and  receipts  by  the  defendants  as  may  be  re- 
quisite to  a  final  settlement  and  division,  and 
that  he  may  report  sjx-cmlly  from  time  to  time  ; 
ami  that  all  questions  of  costs  be  reserved 
A7O*]  until  the  *final  decree.  4th.  That  there 
shall  be  forthwith  a  division  in  part  of  the  es- 
tate of  the  said  testator,  between  the  complain 
ants  on  the  one  part,  and  all  the  defendants 
on  the  other,  and  between  the  defendants 
themselves,  as  specified  in  the  schedule  an- 
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Rose  Hill  farm, 
Lot  opposite, 
Pew  in  Trinity  Church, 
Eight  per  cent,  stock,  12,600, 
Three  per  cent.  4,201,  - 
Six  per  cent.  Navy  stock,  500, 
Shares  in  the  United  Ins.  Co., 
Three  shares  in  the  Bank  of  the  U.  S.,  1 
Six  shares  in  the  Bank  of  New  York,  4 
Debts,  to  wit  :  William  Rogers,  -  44 
William  H.  Krause,  32 
Dickson  &  Stockholm,  1 
Balance  to  complainants,  -  -  10 


13 


13 


000  00 
500  00 
375  00 
860  00 
436  58 
500  00 
250  00 
752  00 
440  00 
246  96 
716  29 
098  93 
122  38 


Total, 


$177,298  14 


*In  consequence  of  the  partial  divis-  [*57 1 
ion,  the  heirs  of  the  said  Nicholas  Cruger  ap- 
plied to  the  Supreme  Court  for  partition  of 
the  lands  therein  given  up  to  them,  the  said 
Bertram  P.  Cruger  being  appointed  guardian 
for  the  said  Towers,  and^udgment  of  partition 
was  given,  and  the  lots  and  houses  in  New 
York  were  advertised  for  sale,  in  pursuance 
thereof,  in  the  springof  the  vear  1805,  and  the 
parties  proceeded  on  the  said  order  for  a  divis- 
ion in  some  other  particulars  ;  and  the  said 
William  Rogers  completed  the  same  on  his 
part,  except  as  to  the  stock  of  the  United  In- 
surance Company,  which  stood  in  the  name  of 
the  said  Nicholas  Cruger,  being  twenty-five 
shares,  which  was  to  have  been  transferred  ac- 
cording to  the  said  order,  but  was  not  trans- 
ferred ;  and  the  said  William  Rogers  has  re- 
ceived the  dividends  upon  the  same  ever  since, 
and  the  mortgage  to  the  said  company,  on 
Union  Hall  estate,  which,  by  the  appraise- 
ment, was  to  have  been  paid  out  of  it,  has  not 
been  paid. 

On  the  15th  of  Juno,  1805,' Bertram  Peter 
Cruger,  for  himself,  Nicholas  Cruger.  Henry 
H.  Cruger,  William  Hard  and  Catharine,  his 
wife  ;  Henry  Cruger  and  Mary,  his  wife  ;  and 
Ann  Towers,  Peggy  Towers,  Catharine 
Towers,  and  Mary  Towers,  infants,  by  the  said 
Bertram  P.  Cruger,  their  guardian  and  next 
friend,  presented  their  petition  to  the  Court  of 
Chancery,  setting  forth  the  said  original  bill, 
and  the  answers  thereto,  the  bill  of  reviver  and 
the  answers  thereto  ;  that  the  bill  and  the  an- 
swers were  drawn  by  the  same  solicitor,  In-ing 
an  amicable  suit  ;  that  three  persons  were  ap- 
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pointed  by  an  order,  entered  as  by  consent  of 
the  solicitors,  to  appraise  the  said  estate,  which 
commissioners  made  their  report,  the  election 
of  the  said  Ann  to  take  her  third,  as  before 
mentioned,  in  certain  articles  subject  to  a  final 
liquidation,  and  that  the  said  report  had  been 
referred  to  a  master  ;  that  controversies  aris- 
ing, the  solicitor,  who  had  acted  for  the  peti- 
tioners, desired  them  to  appoint  another  solici- 
tor, as  he  thought  it  not  proper  to  conduct  the 
572*]  business  for  them  *further  than  as  the 
same  was  conducted  by  mutual  consent ; 
whereupon  they  appointed  another  solicitor, 
and  their  former  solicitor  was  appointed  solici- 
tor for  the  complainants ;  that,  afterwards, 
William  Bard  intermarried  with  Catharine 
Cruger,  and  Henry  Cruger,  Jun.,  with  Mary 
Cruger  ;  that  Elizabeth  Towers  had  intermar- 
ried with  Alexander  Maitland,  and  had  de- 
parted this  life,  leaving  her  said  children  her 
heirs ;  that  the  said  bill  was  not  revived 
against  the  said  Elizabeth  Maitland  and  her 
husband,  nor  were  her  children  regularly  made 
parties  to  the  suit.  They  further  stated  that, 
soon  after  the  said  appraisement,  the  petition- 
ers applied  to  the  said  William  Rogers  for  a  di- 
vision of  at  least  the  rents  and  profits  of  the 
said  estate,  giving  each  his  portion  thereof, 
which  he  refused  ;  whereby  some  of  them 
were  put  to  inconvenience,  and  were  obliged  to 
borrow  money  to  support  their  families  for  a 
considerable  time.  That,  in  May,  1804,  the 
petitioners,  some  of  whom  were  then  infants, 
and  others  lately  come  to  age,  were  ignorant  of 
the  real  value  of  the  farm  called  Rose  Hill, 
and  the  lot  adjoining,  and  the  said  William 
Rogers  withholding  from  them  two  hundred 
thousand  dollars  and  upwards,  their  propor- 
tion of  their  father's  real  and  personal  estate, 
and  the  annual  income  thereof,  until  they 
should  consent  to  the  proposed  division,  valua- 
tion and  election,  they  directed  their  counsel  to 
consent  thereto,  and  the  order  of  the  21st  day 
of  May,  before  mentioned,  was,  accordingly, 
agreed  to.  That  considerable  sums  still  re- 
mained in  the  hands  of  the  said  William 
Rogers  to  be  divided,  and  the  delay  in  relation 
to  the  stock  had  occasioned  to  them  a  loss  of 
from  ten  to  twenty  per  cent.  The  petition 
further  stated  that  some  months  after  the  said 
rule  a  sale  of  some  lots  of  ground,  about  half  a 
mile  farther  from  the  city  of  New  York  than 
Rose  Hill,  was  made,  at  from  three  to  four 
thousand  dollars  per  acre  ;  from  which,  and 
other  sales  thereabout,  they  had  discovered, 
and  expected  to  be  able  to  prove,  that  the 
said  farm  of  ninety-two  acres  of  land, 
573*]  *which  is  about  one  mile  from  the 
streets  of  New  York,  fronts  on  the  East  River 
and  the  post  road,  and  is  highly  improved, 
would  sell  for' upwards  of  two  thousand  dol- 
lars per  acre,  one  with  another.  That  they 
were  ignorant  what  was  the  real  value  of  the 
said  farm,  when  the  said  rule  was  entered,  and 
although  they  believed  it  was  low,  yet  they 
had  no  idea  or  suspicion  that  the  valuation 
was  so  grossly  inadequate.  That  some  of  them 
being  put  to  great  inconvenience  and  mortifi- 
cation by  being  obliged  to  borrow  money  for 
the  ordinary  support  of  their  families,  and 
acting  as  they  did  under  a  misrepresentation, 
the  said  William  took  an  undue  advantage  of 
their  situation,  by  insisting  on  a  confirmation 
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of  the  said  valuation,  as  a  condition  of  giving 
them  their  own  property,  and  the  advantage 
thereof  ought  not  to  be  retained  by  him.  That 
they  were  much  injured  and  aggrieved  by  the 
error  in  the  valuation  of  the  said  two  farms, 
and  the  said  William  and  Ann  Rogers  taking 
the  same  at  that  valuation  ;  and,  as  an  evi- 
dence of  the  said  error,  four  of  the  petitioners 
offered  to  pay  for  it,  subject  to  General  and 
Mrs.  Gates'  lease  for  life,  one  hundred  thou- 
sand dollars,  payable  in  such  short  time  as  the 
court  might  direct,  the  money  to  be  divided  as 
the  will  requires  ;  or  to  admit  the  said  William 
and  Ann  to  retain  them  at  a  fair  valuation. 
The  petition  prayed  that  the  said  order  of  the 
21st  May,  1804,  might  be  set  aside  (the  peti 
tioners  offering  to  relinquish  all  orders  made 
since  that  time,  if  the  plaintiff  required  it),  for 
the  following  reasons  : 

1.  Because  Mary  Cruger  was  an  infant  at  the 
time  when  the  said  order  was  entered. 

2.  That  four  of  the  persons  named  in  the 
title  of  the  cause  in  the  said  order  were  not 
parties  in  the  suit,  and  were  not   bound  by 
those  proceedings. 

3.  That  William  Bard  and  Henry  Cruger 
were  not  parties  to  the  suit,  and  it  had  abated 
against  their   wives  by   their  intermarriage, 
and,  therefore,  they  were  not  bound  by  what 
was  done. 

*4.  That  the  appraised  value  of  the  [*574- 
said  twro  farms  was  less  than  one  half  their 
real  value,  and  the  order  for  confirming  the 
same  was  agreed  to,  from  ignorance  and  mis- 
apprehension of  its  real  value,  and  from  an 
anxiety  to  get  possession  of  what  was  not  dis- 
puted, the  withholding  of  which  until  a  final 
division  could  be  made,  was  taking  an  undue 
advantage  of  the  situation  of  the  petitioners, 
unjust  in  itself,  and  contrary  to  the  express  di- 
rection of  the  will  of  their  father. 

5.  That  Mrs.  Towers,  afterwards  Mrs.  Mait- 
land, never  was  a  party  to  the  said  suit,  nor 
were  her  heirs  parties  thereto. 

Bertram  P.  Cruger,  Nicholas  Cruger,  Will- 
iam Bard  and  Henry  N.  Cruger,  verified  the 
facts  set  forth  in  the  said  petition,  in  substance 
by  their  affidavits,  and  further  deposed  that 
they  had  no  idea  that  the  said  two  farms  had 
been  valued  at  a  sum  so  greatly  short  of  the 
real  value,  until  several  pieces  of  ground  were 
sold  at  auction  at  Kip's  Bay  shortly  after  the 
said  rule  was  entered,  for  from  three  to  four 
thousand  dollars  per  acre.  That  Kip's  Bay  is 
about  half  a  mile  farther  from  New  York  than 
Rose  Hill,  and  the  latter,  at  least,  not  much 
inferior  in  value  to  the  other  except  the  incum- 
brances  for  the  life  of  General  and  Mrs.  Gates. 
That  they  believed  it  was  then  worth  more 
than  one  hundred  thousand  dollars,  and  they 
offered  to  give  that  sum  for  it,  subject  to  the 
incumbrance.  They  also  deposed  that  they 
received  from  the  said  complainants  no  money 
or  property  from  about  the  mouth  of  October, 
1802,  until  June,  1804.  That  applications  for 
money  were  made  within  that  period,  and  the 
same  were  refused  ;  and  that  the  stock  was 
considerably  lessened  in  value  before  it  was 
received  by  the  petitioners. 

The  Chancellor  ordered  copies  of  the  peti- 
tion and  affidavits  to  be  served  on  the  com- 
plainants, that  the  merits  of  the  petition  should 
be  heard  at  the  then  next  term,  and  that  an  iii- 
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junction  should  issue  to  stay  the  sale  of  the 
houses  and  lots  under  the  judgment  for  par- 
57o*]  tition,   until  *further    order  ;    of  all 
which  the  complainants  were  served  with  due  i 
notice. 

Upon  the  hearing,  the  respondents  exhibited  ; 
to  the  court  a  correspondence  by  letters,  be-  j 
tween  Bertram  P.  Cruger  on  behalf  of  the  ; 
heirs,  and  the  said  William  Rogers,  in  June  i 
and  July,  1803,  which  it  is  not  deemed  neces-  ! 
sary  here  to  state. 

The  petition  was  argued  in  May,   1806,  and 
in  September  following  the  Chancellor  pro- 
nounced an  opinion  in  favor  of  the  petitioners;  ! 
but,  on  the  application  of  the  complainant's  J 
counsel,  ordered  another  argument. 

In  March,  1807,  the  respondents,  being  the  ; 
petitioners    before     mentioned,    exhibited    a  j 
further    petition    to    the  court,  stating  their  i 
former  petition,  and  the  orders  made  there- 
upon, and  stating  further  that  they  had  since 
discovered  that  a  paper  purporting  to  be  the 
answer  of  Elizabeth  Towers,  and  subscribed 
"  John  Nixon  &  Co.,  attorneys  for  Mrs.  Tow- 
ers," to  Ann  Cruger 's  bill,  was  filed  on  the  17th 
day  of  May,  1801,  in  the  clerk's  office,   when 
no  such  bill  was  filed  ;  the  said  bill  not  being 
filed  until  the   18th  of  May,  1801  ;   that  Mrs. 
Towers,  about  the  1st  of  May,  1801,  previous 
to    the    filing    the  said   bill,  was  married  to 
Alexander  Maitland.  and  consequently  could 
not  appear  to,  nor  answer,  nor  be  made  a  party 
to  any  suit  against  her  by  the  name  of  Towers. 
That  the  said  Alexander  Maitland  and  Eliza- 
beth, his  wife,  made  a  joint  will,  according  to 
the  laws  of  St.  Croix,  where  they  then  resided. 
That  the  said  Alexander   Maitland  departed 
this  life  in  the  month  of  September,  1801,  and 
the  said  Elizabeth  departed  this  life  soon  after- 
wards,  having  first  made  and  published  her 
last  will  and  testament,  and  therein  appointed 
William    M'Cormick,    Francis    Claxton    and 
William  Mitchell,  executors  thereof,  and  also 
guardians  of  the  petitioners,  Ann,  Peggy,  Cath- 
arine and  Mary  Towers,  her  children.     And 
the  petition  further  stated   that  inasmuch  as  ! 
neither  said  Elizabeth  Maitland,  nor  her  bus-  j 
band,  nor  their  representatives,  have  ever  been  | 
57<>*]  *made  parties  in  this  suit,  as  they  have 
both  made  testamentary  dispositions  of  their 
estate,  the  particulars  of  which  are  unknown  to 
the  petitioners,  and  inasmuch  as  no  order  or  j 
decree  can  bind  them  or  the  parties  and  settle  ! 
their  rights,  the  petitioners  pray  that  the  paper 
purporting  to  be  the  answer  of  Elizabeth  Tow-  ' 
ers,  be  taken  off  the  files  of  the  court,  and  that 
all  proceedings  in  the  cause  subsequent  to  the 
filing   the   original   bill  of   Ann  Cruger  be  set  i 
aside,    and  all  orders  therein    be  vacated,  or  : 
that  such  other  order  be  made  thereupon  as  i 
may  be  proper  and  agreeable  to  the  practice  of  | 
the  Court  of  Chancery. 

Witli  the  said  petition  was  exhibited  the  afii 
davit  of  William  M'Cormick,  of  the  island  of 
St.  Croix,  who  made  oath  that  Alexander  Mait- 
land and  Elizabeth  Towcw  were  married  sonic 
time  between  the  twentv-eiirhth  dnv  of  April 
and  the  fourth  day  of  May,  1801  ;  that  I  be  said 
Alexander  died  fn  September,  and  the  said 
Elizabeth  in  October  following,  in  the  same 
year;  that  the  said  Alexander  and  Elizabeth 
made  a  joint  will  ;  that  the  said  Elizabeth  also 
made  a  will  and  appointed  him,  the  deponent, 
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Francis  Claxton  and  William  Mitchell,  of  St. 
Croix,  executors  thereof,  and  guardians  of  her 
children,  in  which  capacities  they  have 
acted. 

A  copy  of  the  said  petition  and  affidavit  was 
served  on  the  appellants  on  the  26th  March, 
1807,  with  notice  that  the  same  would  be  pre- 
sented when  the  further  argument  of  the  for- 
mer petition  should  come  on,  and  that  the 
same  would  be  supported  and  insisted  upon, 
as  well  from  the  former  affidavits  as  that  of 
the  said  William  M'Cormick. 

In  the  May  Term  of  1807,  the  two  petitions 
aforesaid  were  heard  by  the  Chancellor,  and 
the  appellants  exhibited  various  affidavits  and 
letters  which  were  read,  but  which  it  is  not  nec- 
essary here  to  insert. 

Nicholas  Low,  Abijah  Hammond  and  John 
Lawrence  deposed  that  they  did  not  disclose 
to  the  complainants  or  any  other  person,  prior 
to  the  return  of  the  appraisement,  *the  [*57  7 
value  affixed  to  the  estate  of  Nicholas  Cruger, 
deceased,  by  the  appraisers,  except  to  each 
other. 

Thomas  Cooper  proved  a  sale  of  some  laud 
three  miles  and  three  quarters  from  the  City 
Hall  of  New  York  at  auction,  for  cash,  on  the 
15th  of  August,  1803,  formerly  belonging  to 
Thomas  B.  Brigden  ;  it  was  surveyed  into 
different  lots  and  sold  at  different  prices,  from 
$800  to  $300  per  acre. 

John  Titus  deposed  that  in  June  or  July, 
1802,  he  treated  with  Mr.  Kip  for  four  or  five 
acres  of  the  farm  called  Kip's  Bay,  adjoining 
the  post-road  in  front  of  John  Murray's  land, 
now  called  Inclenberg.  He  offered  £350  per 
acre  and  Kip  asked  four  hundred  pounds  per 
acre. 

Philip  Hone  deposed  that  on  the  16th  of  May, 
1804,  he  sold  at  auction  in  New  York,  for  the 
proprietors  of  the  farm  at  Kip's  Bay,  ten  lots 
adjoining  each  other,  at  a  place  called  Inclen- 
berg, bounded  in  front  on  the  post-road,  and 
in  the  rear  by  a  street  sixty  feet  wide,  distant 
about  six  hundreds  yards  from  Rose  Hill  farm, 
each  lot  fiftv  feet  front  and  four  hundred  in 
length.  The  whole  sold  for  $10,870. 

William  Bayard,  Charles  Wilkes  and  Thomas 
Cooper,  having  been  appointed  by  the  Court 
of  Chancery  general  guardians  of  Ann,  Mar 
garet,  Catharine  and  Mary  Towers,  they  pre- 
sented a  petition,  at  the  hearing  of  the  argu- 
ment on  those  petitions,  in  the  names  of  these 
infants,  giving  a  statement  of  the  proceed- 
ings tending  to  support  them  ;  that  the  appli- 
cation by  the  said  Bertram  P.  Cruger,  on  be- 
half of  the  said  infants,  was  an  unauthoized 
act  of  the  said  Bertram  P.  Cruger,  and  of  his 
solicitors  or  counselors,  without  the  knowledge 
or  consent  of  those  infants  or  of  any  person 
authorized  to  assent  or  act  for  them.  The  said 
petition  further  stated  "that  the  petitioners  arc 
advised  and  firmly  persuaded  that  it  would  be 
great Iv  against  the  interest  of  the  petitioners 
to  have  the  said  proceedings  in  the  said  Miit, 
or  *t he  said  order  set  aside  by  reason  |*J»7H 
of  any  want  of  form  which  mav  have  been  in 
the  proceedings  in  the  court,  l^ut  M>  far  as  it 
may  appear  to  the  court  that  the  said  estate  or 
farin  called  Rose  Hill,  or  the  said  four  and 
three  quarter  acres  op|>osjtc  thereto,  have  been 
appraised  under  their  value,  the  petitioners 
conceived  it  would  l>e  to  their  interest  io  have 
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a  new  estimation  or  appraisement  thereof  ;  the 
petitioners  offered  to  rile  an  answer  to  the  said 
original  bill  and  bill  of  revivor,  nunfjn-o  tune, 
and  therein  and  thereby  to  admit  all  the  ma- 
terial facts  set  forth  in  the  said  original  bill  and 
bill  of  revivor,  in  order  that  all  th«  proceed- 
ings which  had  been  had  thereon  in  this  hon- 
orable court  might  be  confirmed,  except  the 
valuation  and  appraisement  of  the  said  two 
estates  at  Rose  Hill  which  the  petitioners,  how- 
ever, cannot  say  anything  about,  nor  whether 
the  same  was  too  low  or  not."  The  petition 
then  prayed  that  all  the  said  proceedings  might 
be  confirmed  unless  it  should  appear  that  Rose 
Hill  and  the  adjacent  lands  had  been  unduly 
valued,  and  then  they  prayed  such  relief,  as  to 
the  said  appraisement,  as  to  the  court  might 
seem  proper. 

The  two  petitions  having  been  fully  argued 
(the  first  a  second  time),  His  Honor,  the  Chan- 
cellor, on  the  18th  of  September,  1807,  deliver- 
ed his  opinion  upon  the  merits  of  them,  and 
made  the  following  order  :  "  That  all  pro- 
ceedings whatsoever,  purporting  to  have  been 
against  Elizabeth  Towers,  the  mother  of  Ann 
Towers,  Peggy  Towers,  Catharine  Towers  and 
Mary  Towers,  who  are  infants,  and  also  against 
the  said  infants,  be,  and  the  same  are,  hereby 
set  aside  for  irrregularity.  And  it  is  further 
ordered,  that  all  proceedings  in  this  case  against 
the  other  defendants,  subsequent  to  the  put- 
ting in  of  their  answers  to  the  bill  of  revivor, 
be  set  aside  by  reason  of  irregularities  in  the 
said  proceedings,  and  that  the  question  of  costs 
be  reserved."  From  which  order  the  present 
appeal  was  made. 

5  79*]  *The  reasons  for  this  order  were  thus 
assigned  by 

THE  CHANCELLOR.  The  defendants  pre- 
sented their  petition,  praying  for  a  hearing, 
upon  the  merits  of  an  order  made  in  this  cause 
on  the  21st  day  of  May,  1804. 

After  having  been  fully  heard  on  its  subject 
matter,  and  having,  in  the  preliminary  discus- 
sion traveled  with  great  minuteness  through 
the  merits,  and  after  an  opinion  was  expressed 
thereon,  it  was  discovered,  that  either  the, court 
or  the  parties  had  labored  under  some  misap- 
prehension on  the  occasion,  as  to  the  precise 
object  of  the  argument,  and  the  order  of  the 
court  was,  in  consequence  of  it,  so  modified  as 
to  limit  it  to  a  hearing,  leaving  tire  merits  gen- 
erally open. 

In  a  cause  involving  a  question  on  property 
of  such  great  extent  in  value  as  the  present,  I 
could  certainly  have  had  no  repugnance  to  re- 
ceive every  elucidation  which  the  subject  was 
susceptible  of.  And  my  intimation  on  the  oc- 
casion was  merely  to  repel  the  force  of  the  pre- 
cedent it  might  be  otherwise  deemed  to  make. 
It  has  not  been  usual  so  to  conduct  applica- 
tions for  a  rehearing.  This  was  less  formal, 
as  arising  on  a  decretal  order  only,  and 
not  on  a  final  decree,  and  could  not  have 
been  yielded  to,  but  under  special  circum- 
stances, or  from  a  suggestion  of  misapprehen- 
sion. 

The  defendants,  upon  the  second  argument, 
had,  as  in  the  first,  relied  upon  the  points  stat- 
ed in  their  petition,  which  were, 

1.  That  Mary  Cruger,  in  whose  right  her 
husband,  the  defendant,  Henry  Cruger,  claim- 
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ed,  was  an  infant  at  the  time  of  making  the 
said  order. 

2.  That  four  of  the  persons  named  in  the 
title  of  the  said  cause  were  not  parties  there- 
to, and    in    no   way  bound   by  what  was  so 
done. 

3.  That  William  Bard  and  Henry  Cruger, 
named  in  the  title  of  the  said  order,  were  not 
and  are  not  parties  to  the  said  suit,  and  that 
the  suit  had  abated,  by  their  intermarriage, 
*against  their  wives,  and  was  not  re-  [*58O 
vived,  which  is  irregular,  and  the  order  not 
binding  on  them. 

4.  That  the  appraised  value  of  the  said  two 
farms  is  less  than  one  half  of  their  real  value, 
and  that  the  order  for  confirming  the  same  was 
agreed  to  from  an  ignorance  and  misapprehen- 
sion of  their  real  value,  and  from  an  anxiety  to 
get  possession  of  what  was  not  disputed,  the 
withholding  of  which,  until  a  final  decision 
could  be  made,  was  taking  an  undue  advan- 
tage of  the  situation  of  the  petitioners. 

5.  That  Mrs.  Towers,  afterwards  Mrs.  Mait- 
land,    never  was   a   party    to   the   said    suit, 
nor  were  her   heirs   regularly   parties  to  the 
suit,  nor  are  they  bound  by  any  proceedings 
therein. 

This  suit,  in  its  origin,  was  an  amicable 
one.  All  the  proceedings,  until  it  assumed 
an  adverse  complexion,  were  entered  by  con- 
sent, without  the  actual  interposition  of  the 
court,  and  the  whole  were  moulded,  by  the 
joint  concurrence  and  joint  efforts  of  the  par- 
ties, to  the  form  in  which  they  appeared  on  the 
minutes. 

It  was  therefore  important,  in  limine,  to  as- 
certain how  far  the  parties  assenting  were  legal 
ly  competent  to  give  an  assent  binding  upon 
them,  and  whether  such  assent  was  to  be  in 
ferred  from  thir  acts. 

This  required  a  succinct  view  of  that  part  of 
the  pleadings  relating  to  them. 

[Here  the  Chancellor  stated  the  proceedings 
which  had  taken  place  in  the  cause.] 

There  were  further  proceedings,  which  had 
no  bearing  on  any  other  than  the  fourth  point, 
and  which  having  no  necessary  connection 
with  the  others,  its  consideration,  and  the  facts 
connected  with  that  point,  were  postponed, 
until  it  should  be  discovered,  from  a  disposi- 
tion of  the  other  points,  whether  it  would  be 
necessary  to  examine  them. 

As  to  the  first  point,  that  Mary  Cruger  was 
an  infant  at  the  time  of  making  Ihe  order : 

*It  appeared  from  the  admission  of  [*581 
the  parties  that  Mary  Cruger  was  born  the  24th 
day  of  September,  1782.  On  the  21st  of  May, 
1803,  the  order  for  confirmation  of  the  mas- 
ter's report  was  entered,  and  on  the  28th  of  the 
same  month  an  order  of  reference  was  made, 
which  was  discharged  by  the  order  of  the  21st 
day  of  May,  1804.  The  defendant  Mary  came 
of  age  on  the  23d  day  of  September,  1803.  Of 
consequence,  all  the  orders  prior  to  that  of  the 
21st  of  May,  1804,  were  made  during  her  non- 
age. 

The  Court  of  Chancery  gives  extrajudicial 
directions  to  protect  the  interests  of  infants, 
which  are  peculiarly  the  objects  of  its  care  and 
attention.  (2  Vesey,  484.)  It  will  hear  a  per- 
son on  the  subject  of  their  interests,  as  amicun 
curia.  It  will  not  usually  make  a  decree  by 
consent,  where  infants  are  concerned,  without 
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referring  it  to  a  master,  to  inquire  whether  it 
is  for  their  benefit.  (1  Bro.  C.  C.,  488;  2  Atk., 
377.)  It  holds  that  he  can  admit  nothing  ;  and 
I  was  of  opinion,  from  the  scope  of  authori- 
ties, from  the  course  of  the  practice,  and  from 
the  duty  imposed  on  the  guardian  to  avail  him- 
self of  the  best  defense  the  nature  of  the  case 
will  admit  of,  that  the  guardian  must  answer 
under  oath.  The  complainant  may,  with  the 
leave  of  the  court,  dispense  with  the  oath  ;  but 
as  the  forms  of  the  couft,  and  the  interest  of 
the  infant,  require  it,  I  was  inclined  to  think 
it  could  not  be  deemed  an  answer,  so  far  as 
respects  the  infants,  without  the  usual  solem- 
nity of  an  oath,  or  its  legal  equivalent,  an  af- 
firmation ;  for  if  it  is  not  sworn  to,  it  has 
been  held  that  it  ought  to  be  quashed.  (1  Hind. 
Pr.,  205;  Prac.  Reg.,  183.) 

To  infants  no  laches  is  imputable,  and  they 
may,  therefore,  in  any  stage  of  their  nonage, 
avail  themselves,  in  many  instances,  of  matters 
on  which  adults  would  be  concluded.  But  here 
the  defendant  Mary  was  a  feme  covert.  She  had 
an  adult  husband,  and  this  situation  is  so  far 
respected  in  the  Court  of  Chancery,  that  if  a 
a  guardian  had  not  been  appointed  before  the 
coverture,  none  would  have  been  appointed  af- 
f»82*]  terwards.  Her  husband  *had  waived 
every  informality  which  can  affect  him,  and  the 
order  complained  of  was  entered,  by  consent, af- 
ter she  came  of  age.  This  was  an  affirmance  of 
all  the  preceding  acts,  and  she  could  not  be 
permitted  to  avoid  an  act  formally  and  delib- 
erately done  by  her  counsel,  without  showing 
that  it  was  done  against  her  consent,  which 
was  not  pretended. 

The  second  objection  was,  that  four  of  the 
defendants  named  in  the  cause  were  not  par- 
ties thereto.  With  this,  the  fifth  objection, 
that  neither  Betsey  Towers  nor  her  heirs  ever 
were  parties,  were  so  connected,  as  rendered 
it  proper  to  consider  those  objections  to- 
gether. 

The  answer  of  Betsey  Towers  was  put  in  for 
her,  by  John  Nixon  &  Co.,  by  virtue  of  the 
letter  of  attorney  to  John  Nixon  and  David 
Walker,  jointly.  It  did  not  appear  that  they, 
either  of  themselves,  or  with  others,  constitut- 
ed a  copartnership  under  that  firm.  If  that 
had  been  the  case,  it  is  by  no  means  a  neces- 
sary consequence,  even  in  the  former  case, 
that  the  power  given  to  them  jointly  must  at- 
tach to  the  firm  under  which  they  were  de- 
scribed for  commercial  purposes  ;  but  if  it  did 
not  comprehend  others — if  the  execution  is  to 
be  strictly  tested  by  the  power,  it  was  incom- 
petent, in  its  terms,  to  authorize  the  putting  in 
an  answer,  in  the  manner  in  which  this  has 
been  put  in,  and  on  thisground  it  resolved  itself 
into  a  question  of  substance  ;  for  the  intent  of 
the  principal,  as  to  be  collected  from  the  let- 
ter of  attorney,  was  to  avail  herself  of  the 
joint  care  and  attention  of  both  hor  attorneys  ; 
to  repose  upon  the  united  exercise  of  their 
judgment,  as  well  as  upon  the  responsibility 
of  each.  But  the  admission  of  the  firm  would 
so  far  defeat  that  intent,  as  to  enable  either  of 
them  to  execute  the  power,  without  the  agency 
of  the  other,  or  even  a  stranger  to  the  power, 
ax  one  of  the  firm  might  be,  could  in  that  case 
have  executed  it. 

Besides,  the  establishment  of  a  firm  is  mere- 
ly commercial.  It  is  derived  to  us  from  the 
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law  of  merchants,  *and  relates  only  [*583 
to  matters  connected  with  that  law ;  but  it 
cannot  extend  to  proceedings  having  no  con- 
nection with  commerce.  Here  the  act  per- 
formed had  no  connection,  either  immediate- 
ly or  remotely,  with  trade.  It  therefore  ap- 
peared to  me  that  the  legal  intendment  was 
clear  that  it  was  confined  to  the  attorneys 
named,  jointly,  and  that  by  them  jointly 
he  answer  must  have  been  put  in  to  bind 
their  principal,  if  under  the  power  she  could 
by  them  have  been  bound  at  all  by  their 
answer.  It  cannot  be  collected  from  the 
answer  that  the  attorneys  united  in  putting 
it  in. 

Another  objection  was  taken  from  the  terms 
in  which  the  letter  of  attorney  was  conceived. 
The  general  power  contained  in  it  is  to  act  in 
the  management  of  the  proportion  of  Betsey 
Towers,  of  the  estate  of  her  decased  father, 
Nicholas  Cruger,  agreeably  to  his  will,  as  they 
shall  see  needful  and  necessary  ;  and  also  for 
her  and  in  her  name,  to  ask,  demand,  sue  for, 
&c.  These  terms  do  not  embrace  the  power 
of  binding  the  principal  by  an  answer.  They 
are  only  calculated  to  empower  the  attorneys 
to  manage  the  ordinary  business  of  the  es- 
tate. 

I  have  not  been  able  to  discover  any  legal 
principle  which  will  establish  that  a  general 
power  of  this  kind  will  warrant  the  putting  in 
an  answer.  The  settled  practice  of  the  court 
is  decidely  at  variance  with  it ;  for  if  a  defend- 
ant is  at  a  place  which  renders  it  inconvenient 
for  him  to  appear  before  a  master,  a  dedimux 
jyotestatem  is  issued  to  take  his  answer  ;  and  if 
it  is  necessary,  even  after  consent,  to  obtain 
the  leave  of  the  court  to  dispense  with  an  oath, 
it  would  seem  to  require  prerequisites,  at 
least  as  formal  and  efficient,  to  subject  the  in- 
terests of  a  defendant  to  a  decision  of  the  court, 
without  the  personal  answer  of  the  defendant, 
in  a  case  in  which  the  answer  is  the  avowed 
basis  of  proceeding. 

In  an  anonymous  case  in  Peere  Williams' 
Reports  (1  P.  Wms.,  523)  it  was  said,  if  there 
had  been  a  general  letter  of  attorney  to  appear 
and  defend  suits,  the  court  *would  [*5#4- 
have  ordered  the  attorney  to  appear  for  the 
principal ;  but  it  was  there  held  that  an  answer 
without  oath  was  nothing,  and  the  motion  was 
denied. 

Before  the  27th  of  April,  1748,  it  was,  it 
seems,  not  unusual,  in  the  English  Court  of 
Chancery,  to  take  answers  before  the  masters, 
or  commissioners,  without  the  defendant's  sub- 
scribing them,  though  the  signature  of  counsel 
was  then  requisite,  and  the  answers  were  taken 
from  the  defendants  personally.  (1  Hind. 
Pr.,  20;  2  Atk.,  290.)  By  "a  rule  then 
entered,  the  signature  was  supcriulded  ;  but 
there  is  no  intimation  in  any  of  the  books 
that,  previous  to  that  period,  the  personal 
answer  of  the  defendant  could  be  dispensed 
with. 

At  the  time  of  filing  the  bill  in  this  case. 
Betsey  Towers  was  thcwifeof  Alexander  Mait- 
land,  for  the  bill  was  filed  the  IHth  dav  of  May. 
1801.  and  they  married  about  the  beginning  of 
that  month. 

The  bill  filed  against  her  as  nffmfiutlf  could 
not  bind  her  interest  us  \\ffiiifrorfrt,  or  that  of 
her  husband,  unless  thrv  bad  estopped  thfin- 
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selves  by  some  act  in  court.  There  was,  how- 
ever, no  other  act  attributed  to  them  by  the 
complainants,  than  the  filing  their  answer  by 
John  Nixon  &  -Co.,  and  the  proceedings 
founded  thereon,  which  I  have  already  given 
my  reasons  for  concluding  that  it  ought  not  to 
affect  them. 

From  these  views  of  the  subject,  I  was  of 
opinion  that  Betsey  Towers  never  was  a  party 
to  the  suit ;  that  the  answer  filed  for  her  was 
irregularly  obtruded  on  the  files,  and  could 
not  be  considered  as  her  answer. 

In  tracing  the  proceedings  for  reviving  the 
suit,  it  appeared  to  me  proper  to  consider  the 
influence  of  this  state  of  things  on  it. 

The  complainants  having  intermarried  on 
the  17th  day  of  November,  1801,  a  bill  of  re- 
vivor  was  tiled  in  consequence  thereof,  on  the 
26th  day  of  March,  1802,  the  original  bill  hav- 
ing become  abated  by  such  intermarriage.  (10 
Ves.,  31.) 

The  bill  of  revivor  states  the  death  of  Betsey 
585*]  Towers,  *and  that  the  defendants,  Ann 
Towers.  Peggy  Towers,  Catharine  Towers  and 
Mary  Towers  were  her  children  and  heirs.  To 
this  bill  their  answer  was  filed  by  Isaac  L. 
Kip,  their  guardian,  who  was  appointed  such 
on  the  14th  day  of  April,  in  the  same  year  ;  on 
the  day  preceding  which,  an  order  was  en- 
tered to  revive  the  suit  against  them,  on  a 
suggestion  of  the  death  of  Betsey  Towers. 
This  being  before  the  appointment  of  a  guard- 
ian, the  order  for  the  revival  appears  to  have 
been  entered  against  the  infants,  in  a  suit  act- 
ually abated  by  the  intermarriage  of  the  com- 
plainants, before  they  had  been  brought  in  by 
process,  and  before  they  could  possibly  be 
legally  apprised  that  they  were  required  to  ap- 
point a  guardian,  whom,  though  infants,  they 
might  have  been  of  competent  age  to  nominate, 
and  thus  disregarding  the  event  which  had  so 
absolutely  and  totally  abated  the  suit,  as  to  re- 
quire a  bill  of  revivor  to  resuscitate  it,  and 
providing  for  an  object  comparatively  less  in- 
fluential on  the  fate  of  the  suit,  the  succession 
of  the  defendants  to  the  rights  of  their  mother, 
which  might,  if  the  absolute  abatement,  aris- 
ing'f  rom  the  intermarriage  of  the  complainant, 
had  not  accompanied  it,  have  been  pursued 
without  a  formal  revival.  But  under  the  ex- 
isting circumstances,  the  order  for  the  revival, 
as  against  the  heirs  of  Betsey  Towers,  had  no 
suit  to  which  it  could  attach,  the  defendants 
not  having  been  brought  in  by  subpoena  on  the 
bill  of  revivor,  and  no  person  having,  in  that 
stage  of  it,  appeared  for  them. 

The  order  of  the  24th  day  of  August,  1802, 
was  said  to  have  been  grounded  on  that  of  the 
13th  day  of  April  preceding;  though  it  was  de- 
scribed as  of  the  14th,  and  as  that  by  which 
the  suit  stood  revived.  It  was  expressly  grant- 
ed, on  proof  of  the  service  of  the  latter  on 
Thomas  ^Smith,  the  clerk  in  court  of  the  de- 
fendants, and  upon  reading  and  filing  his  certi- 
ficate, that  the  defendants  have  not  put  in  their 
answer,  nor  signified  their  disclaimer  of  the 
matters  in  controversy  in  the  terms  prescribed 
by  the  6th  sec.  of  the  Act  of  the  3d  of  April, 
5"86**]  1801  (sess.  24,  ch.  133),  and  thereupon 
orders  that  the  complainants  may  cause  the  ap- 
pearance of  Ann  Towers,  Peggy  Towers,  Cath- 
arine Towers  and  Mary  Towers  to  be  entered  ; 
and  that  the  answer  of  Betsey  Towers  be  taken 
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as  and  for  their  answer ;  thus  assuming  Mr. 
Smith  as  representing  them  in  court,  though 
by  the  abatement  of  the  original  suit,  by  the  cov- 
erture of  the  complainant  Ann,  the  connection 
between  it  and  him  had  been  completely  dis- 
solved ;  and  founding  the  order  for  an  appear- 
ance, and  the  abiding  by  the  answer,  merely 
on  the  service  of  the  order,  that  the  suit  be  re- 
vived on  suggestion  of  the  death  of  Mrs. 
Towers. 

This  would  have  been  proper  on  the  death 
of  Mrs.  Towers  only,  if  her  answer  had  been 
regularly  put  in,  and  no  other  contingency  to 
interrupt  the  progress  of,  or  abate  the  suit,  had 
occurred  ;  but  in  the  present  case,  the  combina- 
tion of  two  events,  one  operating  as  an  abso- 
lute abatement  of  the  suit,  and,  if  standing 
alone,  compelling  the  complainants  to  file  a 
bill  of  revivor,  the  other  a  qualified  abatement, 
arising  from  a  mere  succession  to  rights,  by 
the  act  of  God,  had  been  acted  upon,  as  if  the 
double  contingency  exempted  the  complainants 
from  resorting  to  a  bill  of  revivor,  and  exact- 
ing a  new  answer. 

This  again,  in  my  opinion,  concluded  against 
the  complainants,  and  appeared  to  be  unwar- 
ranted by  the  established  practice  of  this  court ; 
and  I  was  clearly  of  opinion  that  the  defend- 
ants, Ann  Towers,  Peggy  Towers,  Catharine 
Towers  and  Mary  Towers,  were  never  parties 
to  the  suit. 

The  question  respecting  the  filing  the  answers 
previous  to  the  bill,  I  was  rather  inclined  to 
think  was  to  be  determined  on  the  point  that 
it  was  a  clerical  mistake.  The  parties  had 
united  in  carrying  on  an  amicable  suit,  their 
measures  were  taken  in  concert,  and  the  prob- 
ability is  that  the  bill  and  answer  were  concur- 
rent acts.  At  all  *events,  if  it  was  a  [*587 
mistake,  I  thought  it  ought  to  be  corrected,  or 
overlooked. 

This  cause  was  conducted  to  a  certain  stage, 
by  the  mutual  co-operation  of  all  ihe  parties  in 
interest,  evidently  by  consent ;  and  I  well 
recollect,  after  I  came  into  the  Court  of  Chan- 
cery, that  the  orders  which  were  taken  were 
always  preceded  by  those  kinds  of  suggestions 
usual  in  amicable  suits  ;  and  as  the  mode  of 
introducing  the  parties  into  the  suit  never 
came  in  one  collected  view,  the  acts  of  Uie 
court  were  always  founded  on  the  state  of  ihe 
proceedings,  at  the  point  at  which  its  powers 
were  required  to  be  exerted,  without  any  re- 
trospect to  their  origin  or  progress,  beyond  the 
precise  stage  which  was  necessary  to  be  dis- 
closed, to  show  the  propriety  of  the  order. 
Hence,  though  there  is  a  long  detail  of  the 
proceedings  of  the  court,  the  whole  were 
modelled  by  the  counsel,  so  as  to  adapt  them 
to  the  views  of  the  parties,  until  the  collision 
of  their  interests  interrupted  the  harmony 
which  had  subsisted  between  them  ;  and  even 
after  that  period,  the  order  for  a  reference  to  a 
master  was  discharged  by  their  joint  consent. 

It  was,  however,  essential  in  this  case,  to 
bind  the  interest  of  the  parties,  who  were  in- 
fants, that  the  reference  should  have  been 
acted  upon,  as  the  discharge  of  the  reference 
was  merely  by  consent,  and  without  an  appeal 
to  the  court  for  the  exercise  of  its  discretion 
on  the  occasion. 

The  intent  of  the  testator  was  to  have  his 
estate  equally  divided  into  three  parts,  and  to 
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vest  in  his  widow  a  right  of  electing  which 
portions  of  his  property  she  would  take,  to  the 
amount  of  one  yiird  in  value. 

If  at  any  time  before  the  election  was  per- 
fected, and  the  subsequent  proceedings  con- 
summated, a  palpable  disproportion  should  be 
so  manifest  as  evidently  to  create  a  great  and 
inequitable  disparity,  I  had  little  doubt  but 
that  it  would  have  been  proper  to  equalize  it, 
as  otherwise,  the  benefits  intended  to  be  given 
588*]  to  the  devisees  *would,  in  their  rela- 
tive proportions,  be  deranged,  and  the  intent 
of  the  testator  defeated. 

In  this  case,  circumstances  were  disclosed 
which  rendered  the  correctness  of  the  appraise- 
ment questionable.  Though  a  considerable 
share  of  discernment  was  acknowledged  to  be 
possessed  by  the  appraisers,  and  not  a  doubt 
was  entertained  of  their  integrity,  the  proba- 
bility was  that  a  rapid  rise  in  value  of  the 
estate  of  Rose  Hill  had  contributed  to  its  in- 
correctness. 

If  the  parties  had  been  in  a  situation  to 
make  it  an  object  of  inquiry,  the  expediency 
of  referring  it  for  that  purpose  might  have 
been  a  question  ;  it  could  be  none  at  the  time 
of  my  decision. 

The  letting  the  cause  stand  over  to  enable 
the  complainants  to  bring  in  parties,  might 
have  been  a  proper  order,  in  other  circum- 
stances of  the  cause.  As  it  then  stood,  I  was 
to  decide  whether  the  order  of  the  2 1st  of  May, 
1804,  ought  to  be  supported.  I  was  of  opin- 
ion it  could  not.  It  was  not  binding  on  the 
defendants,  Ann,  Peggy,  Mary  and  Catharine 
Towers.  If  it  was  not  on  them,  the  interests 
of  all  the  parties  were  so  intimately  united, 
that  the  reciprocity  of  those  interests  seemed 
to  require  that  they  should  be  supported,  so 
far  as  respected  the  present  suit,  or  that  they 
should  fall  together. 

The  defendants,  Ann,  Peggy,  Mary  and 
Catharine  Towers,  by  William  Bayard, Thomas 
Cooper  and  Charles  Wilkes,  who  were  ap- 
pointed by  this  court  their  guardians,  on  the 
17th  day  of  February,  1806,  proffered  their  as- 
sent to  all  the  proceedings ;  unless  it  should 
appear  that  Rose  Hill,  and  the  4f  acres  oppo- 
site thereto,  were  undervalued  ;  in  which  case 
they  conceived  it  for  the  interest  of  the  infants 
to  have  it  re-appraised.  No  other  of  the  par- 
ties joined  in  this  proposition  ;  but  it  was  a 
conditional  one,  and  if  available,  it  must  be  by 
the  assent  of  the  other  parties.  It  could,  there- 
fore, have  no  influence  on  my  decision  ;  for  if 
the  proceedings  could  not  bind  the  defendants, 
•581)*]  whose  guardians  made  *the  offer, 
without  their  affirmance,  it  was  a  valid  reason 
for  the  other  defendants  to  resist  the  progress 
of  proceedings,  which,  while  it  might  embnr- 
rass,  could  not  contribute  to  settle  their  inter- 
ests definitively. 

Upon  the  whole,  under  whatever  aspect  the 
business  was  viewed,  it  concluded,  very 
forcibly,  in  my  opinion,  to  the  avoidance  of 
the  order  in  question.  It  was  made  under  cir- 
cumstances which  would  not  warrant  it,  and 
it  ought  to  be  vacated.  Such  being  my  opin- 
ion, it  became  unnecessary  to  pursue  the  in- 
vestigation of  the  subject  matters  of  the  3d  and 
4th  points,  which  were  made  in  the  cause. 

I  reserved  the  question  of  costs  for  further 
consideration,  if  they  should  be  claimed. 
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A  petition  of  the  defendants  by  their  coun- 
sel, presented  in  May  Term,  extended  the  ap- 
plication to  the  avoiding  all  the  proceedings 
subsequent  to  the  filing  of  the  bill,  as  to  the 
defendants,  Ann  Towers,  Peggy  Towers, 
Catharine  Towers  and  Mary  Towers,  and  the 
proceedings  subsequent  to  the  answers  of  the 
other  defendants,  after  the  filing  their  answers. 
For  the  reasons  already  given,  I  was  of  opin- 
ion that  the  order  might  be  enlarged  so  as  to 
embrace  those  objects.  And  I  accordingly 
directed  such  an  order  to  be  entered. 

The  cause  was  then  argued  by  Messrs.  Ben- 
son and  Hanson  for  the  appellants,  and  Mes- 
srs. Pendleton  and  T.  A.  Emmett  for  the  re- 
spondents. The  argument  lasted  eight  days, 
and  the  counsel  on  both  sides  displayed  great 
learning,  ingenuity  and  eloquence  ;  but  the 
facts  discussed  and  authorities  cited  are  so  ful- 
ly examined  in  the  opinions  delivered  by  the 
members  of  the  court,  that  it  is  not  requisite 
to  state  the  arguments  of  counsel,  further  than 
to  present  the  points  of  law  raised,  and  the 
cases  cited. 

For  the  appellants,  the  following  cases  were 
cited  :  1.  As  to  the  alleged  irregularities  in  the 
proceedings  in  *the  court  below:  3  f*59O 
Atk.,  439,  440;  6  Ves.,  Jun..  285;  10  Ves.,  Jun., 
441;  IVern.,  400;  3  P.  Wms.,  195;  2  Eq. 
Cas.  Abr.,  419;  Mitf.  Plead.,  57,  71,  72  ;  1 
Dickens,  8  ;  1  Vern.,  487  ;  Prec.  in  Ch..  83  ;  1 
Atk.,  73  :  1  Vern.,  140  ;  Bunb.,  200  ;  2  Atk., 
510  ;  1  Ves.,  Jun.,  417;  2  Atk.,  15  ;  3  Atk.  ,110, 
111  ;  4  Bro.  Ch.  Ca.,  122  (old  edit.);  6  Bro.  P. 
C.,  129;  1  Dick.,  31  ;  4  Vin.  Abr.,  147,  sec.  2; 
2Eq.  Cas.  Abr.,  1  ;  1  Ves.,  182  ;  Mitf.,  55,  56; 

1  Har.   Ch.   Pr.,  128;  Str.,  708;    2  Eq.   Cas. 
Abr.,   238,   sec.   18;    Mitf.,   26;  1  Ch.   Rep., 
252  ;  1  Har.  Ch.  Pr.,  289  ;  1  Dick.,  22  ;  1  Bro. 
Ch.  Cas.,  484  ;  1  Dick.,  28  ;  Select  Cas.  in  Ch., 
129. 

2.  That  the  trust  devolved  on  the  Court  of 
Chancerv:  1  Bro.  C.  C.,  81  ;  Saunders  on  Uses, 
116  ;  2  Fonb.,  173  ;  in  note;  3  Ves.,  87. 

3.  As  to  the    right  of 
Rogers:  9  Vin.  Abr.,  358,  sec.  5 

2  ;  Hob.,  174. 

4.  That  no  change  in  the  value  of  the  prop 
erty  subsequent  to  the  election  ought  to  be  re- 

fardt-d,  but  that  the  valuation  ought  to  stand: 
Powell  on  Contracts,  61,  79  ;   2  Vern.,  280  : 
1  P.  Wms.,  61  ;    2  P.  Wins.,  410  ;    1  Bro.  Ch. 
Cas.,  156:  2  Bro.  Ch.  Cas.,  17  ;  1  Fonbl.,  132. 
On  the  part  of  the  respondents,  the  follow- 
ing cases  were  cited  :  1.  As  to  the  irregularities 
in  the  proceedings  in  the  court  below:  Mitf., 
144;    3  Bro.  Ch.  Cas.,  365;  1   Bro.   Ch.  Cas., 
229  ;  2  Atk.,  291);  3  Bro.  Ch.  Cas.,  25;  7  Ves., 
Jun.,  11  ;  11  Ves  ,  Jun.,  306  ;  2  Bro.  Ch.,  127: 

1  Atk..  291  ;  3  Bro.  Ch.  Cas.,  392.  400  ;  Finch. 
258;  Wyatt's  Pr.   Reg.,  13,  223,   212.   226;    1 
Vern.,  3't  ;  1   Dick.,  92  ;  1  Har.  Ch.  Pr.  225  ; 

2  Har.  Ch.  Pr..  133.  134;    2  P.  Wins..  3M7  :    2 
i  Atk     377  ;  2  Freeman.  127  ;  2  Vern  ,  342.  224  : 
J2    Atk.,  520,  .V29;   1    Ld.    Kavm..    600;    2 

|  Wins.,  401  ;    Mosely.  68  ; 

IP  Wins.,  737.  in  n»tf  ; 
Ves  Jun..  59;  2  Vern.,  392.  429;  1  Atk., 
420  ;  Ambl..  197  ;  2  Ves..  2(MJ  ;  2  Atk.,  B29  ; 
1  Vern..  31  ;  1  Har.  Ch.  Pr.,  721  ;  2  Ves..  23  : 
1  Ves.  469;  1  Atk.,  570;  2  liar.  Ch.  Pr, 
232:  Oilb.  Kq.  Rep.,  230;  3  Atk..  6(C5  .  11 
Ves..  Jun.,  152.  163;  *1  Dick.,  310;  1*55)1 
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3  Bro.  Ch.,  340  ;    1 

2  I*.    Wins.,  119;  9 
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1  Ves.,  313  ;    2  Ves.,  484  ;    Free,  in  Ch.,  543 
Hinde,   228,   240,   241 ;    Parker,  61  ;  2  Atk. 
290;  6  Ves.,  Jun.,   171,  185;  10  Ves.,  Jun. 
441;  12  Ves.,  Jun.,  159. 

2.  As  to  the  performance  of  the  trusts:  7Bro 
Ch.  Cas.,  318  ;  2  Atk.,  58 ;  8  Ves.,  Jun.,  337 

2  Ves.,  125;  2  Sir.,  915. 

3.  As  to  inadequacy  of  the  valuation,  and 
its  effect,  as  evidence  of  an  undue  advantage 
taken:  2  Bro.   P.  Cas.,  16  ;    1   Bro.  Ch.  Cas., 
287  ;   4  Bro.  Ch.  Cas.,  198  ;    3  P.  Wins.,  315  ; 
1  Veru..  32  ;  Fonbl.,  209;  9  Ves.,  Jun.,  246  ; 
12  Ves.,  Jun..  873. 

YATES,  J.  The  following  questions  arise  in 
this  case  :  1.  Whether  the  infants  were  prop- 
erly before  the  Court  of  Chancery  so  as  to  be 
bound  by  the  decretal  order  of  the  21st  May, 
1804,  confirming  the  appraisement.  2.  If  they 
were  properly  before  the  court,  whether  the 
setting  aside  that  order,  as  to  all  the  respond- 
ents, was  fit  and  proper  on  the  ground  of  mis- 
take in  the  appraisers,  surprise  on  the  respond- 
ents, or  imposition  or  fraud  of  the  complain- 
ants. I  shall  not,  on  the  first  question,  take  up 
all  the  proceedings,  and  examine  the  merits  of 
every  objection  in  detail — this  would  be  an  un- 
necessary task;  many  of  them,  being  mere 
matter  of  form,  were  cured  by  subsequent 
acts,  and  others,  not  noticed  in  season,  were 
waived — but  shall  content  myself  in  selecting 
such  as  appear  of  sufficient  weight  to  have  in- 
fluenced the  Chancellor  in  granting  the  order, 
as  to  the  infants,  from  which_the  party  has 
appealed. 

From  the  manner  in  which  this  cause  was 
first  commenced,  it  appears  that  the  rules  of 
the  Court  of  Chancery  have  not  been  strictly 
adhered  to  by  either  party;  but  the  interest  of 
infants  being  implicated,  it  required  the  pro- 
ceedings to  be  conducted  with  the  greatest 
care  and  vigilance,  to  secure  the  effect  of  the 
application  to  the  court,  and  in  every  step  con- 
nected with  their  rights,  to  have  committed 
them  exclusively  to  the  direction  of  the  Chan- 
592*]  cellor,  *  whose  duty  it  is  to  protect 
those  rights  in  every  stage  of  the  cause. 

On  an  examination  of  the  letter  of  attorney 
of  Elizabeth  Towers  to  John  Nixon  and  David 
Walker,  it  does  not  appear  that  they  .were  au- 
thorized to  answer  in  chancery  ;  it  is  confined 
to  the  management  of  her  proportion  of  her 
father's  estate ;  and  if  even  it  had  contained 
sufficient  power  for  the  purpose,  the  joint 
signature  of  John  Nixon  &  Co.  is  improper, 
and  the  answer  could  derive  no  legal  authen- 
ticity from  it ;  bu1;  the  signature  of  Mr.  Hop- 
kins, as  solicitor  (she  residing  in  foreign  parts), 
might  legalize  the  answer  in  the  view  of 
the  court,  if,  at  that  time,  the  letter  of  attor- 
ney had  not  been  virtually  revoked  by  her  in- 
termarriage with  Alexander  Maitland.  She 
could  not  be  called  upon  to  answer  by  a  wrong 
name,  or  be  made  a  party  without  her  husband, 
who  became  entitled  to  her  proportion  of  the 
personal  estate  by  the  marriage  ;  those  parties, 
consequently,  never  were  in  court,  and  I  can- 
not discover  in  what  manner  the  suit  could 
have  been  revived  against  her  infant  children; 
yet  this  was  done,  and  the  order  entered  for 
that  purpose  is  founded  on  a  suggestion  that 
Betsey  Towers,  one  of  the  defendants,  answer- 
ed the  bill,  after  which  she  died,  and  that  Ann 
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Towers,  Peggy  Towers,  Catharine  Towers 
and  Mary  Towers  were  her  only  children  and 
heirs,  and  that  she  had  no  executor  or  adminis- 
trator, or  other  representative,*except  the  said 
children,  when  in  truth  Mrs.  Maitland,  named 
in  the  order  Betsey  Towers,  had  left  Francis 
Claxton.  William  Mitchell  and  William 
M'Cormick  her  executors  and  the  guardians  of 
her  children ;  and  though  they  were  not  made 
parties,  still,  as  executors,  they  retain  their 
remedy  for  the  personal  estate  left  by  her. 
The  doctrine  contended  for,  on  the  ground  of 
want  of  information  of  their  marriage,  and 
subsequent  death  of  Mrs.  Towers,  cannot,  in 
this  instance,  be  countenanced.  It  may  with 
propriety  be  applied  to  acts  of  colonial  gov- 
ernments done  in  the  name,  and  after  the 
death  of  the  sovereign  *previous  to  in  [*oJ)3 
formation  of  his  death  ;  for  as  those  are  acts  in 
the  preservation  of  which  the  community  are 
interested,  sound  policy  requires  that  rights 
thus  obtained  should  be  left  in  the  undis- 
turbed possession  of  the  claimants.  This  ap- 
pears to  me  to  be  the  ground  of  the  decision  at 
the  circuit,  in  the  ejectment  cause  in  Ulster 
County,  cited  by  the  appellants'  counsel,  when 
a  patent  thus  granted,  after  the  death  of  King 
William,  was  produced  as  evidence  of  title  ; 
but  I  think  the  impropriety  is  evident  of 
extending  that  rule,  under  the  circumstances 
already  mentioned,  to  the  infant  children  of 
Mrs.  Maitland. 

It  is  an  unquestionable  rule  that  infants 
cannot  bind  themselves  by  their  own  acts,  or 
by  consent,  even  by  guardians,  unless  it  be 
rendered  manifest  to  the  Chancellor  that  they 
would  be  benefited  by  it.  Several  of  the  other 
respondents  were  infants  when  the  proceed- 
ings, in  many  instances,  were  by  consent. 
The  investigation  of  those,  however,  may  be- 
come unnecessary,  from  the  result  of  the  dis- 
cussion of  the  second  question  proposed, 
which  I  shall  therefore  proceed  to  examine. 

Whether  the  setting  aside  of  the  order  of  the 
21st  of  May,  1804,  was  fit  and  proper,  as  to  all 
the  respondents,  on  the  ground  of  mistake  in 
the  appraisers,  surprise  in  the  respondents,  or 
imposition  or  fraud  of  the  complainants. 

It  is  alleged  that  the  appraisement  of  Rose 
Hill  farm,  containing  ninety-two  acres  of 
land,  subject  to  a  lease  during  the  lives  of  Mr. 
and  Mrs.  Gates,  at  $50,000,  and  the  land  oppo- 
site, at  $2,500,  is  inadequate  to  the  real  value. 

The  persons  appointed  appraisers  of  this 
property  stand  before  this  court  unimpeached. 
The  charge  of  imposition  or  fraud  cannot  be 
attributed  to  them.  If  the  amount  is  inade- 
quate, they  have  been  mistaken  in  the  value, 
and  it  must  be  deemed  an  error  in  judg- 
ment, to  which  a  rigid  adherence  to  theoreti- 
cal calculations,  as  to  the  value  of  incum- 
brances,  without  *due  regard  to  the  [*594 
advantages  of  situation,  has,  perhaps,  in  no 
small  degree,  contributed. 

From  the  testimony  before  us,  it  appears 
that  the  highest  unincumbered  value  of  Rose 
Hill  farm,  agreeably  to  the  calculations  made 
on  the  principles  supposed  to  have  been  adopt- 
ed by  the  appraisers,  was  about  $91,000,  mak- 
ing a  difference  of  upwards  of  4-9ths  for  the 
two  lives,  the  one  aged  63,  and  the  other  75, 
with  which  it  was  incumbered  ;  far  exceeding 
any  amount  I  can  possibly  conceive  the  real 
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existing  difference  to  be.  This  system  of  cal- 
culation will  unquestionably,  I  think,  admit 
of  an  age  in  human  life  to  which  an  estate  may 
be  subjected,  nearly,  if  not  equal  in  value,  to 
the  fee-simple  which  would  render  the  rever- 
sion not  worth  anything,  a  position  wholly  in- 
admissible, and  at  war  with  common  sense. 
It  cannot  reasonably  be  imagined  that  the  in- 
cumbents would  have  charged  $41,000  to  ex- 
tinguish their  interest  in  the  premises.  I  am 
persuaded  it  would  be  nearer  the  true  value  to 
estimate  it  at  half  that  amount.  In  that  case, 
the  unincumbered  valuation  would  be  $70,000, 
instead  of  $50,000 ;  and  yet  this  is  a  sum, 
from  the  testimony  before  us,  certainly  below 
its  real  value ;  but,  independently  of  the  offer 
made  by  the  respondents  of  $100,000,  compare 
it  with  the  average  of  nearly  all  the  sales  in 
evidence,  and  it  falls  short  a  considerable 
sum ;  but  take  those  made  by  John  Hone, 
about  600  yards  farther  from  the  city,  on  the 
same  road,  at  a  price  exceeding  an  average  of 
$2,000  per  acre,  and  it  will  be  found,  after  a 
reasonable  deduction  for  the  incumbrance,  to 
be  grossly  inadequate,  and  that,  too,  at  a  pe- 
riod of  a  few  days  previous  to  the  date  of  the 
order  of  the  21st  of  1804,  and  at  a  time  when 
the  appointment  was  subject  to  the  rule  of 
reference  to  a  master,  a  circumstance  tending 
to  show  the  situation  of  the  respondents,  al- 
though doubtful,  yet  ignorant  of  the  real  val- 
ue of  this  estate,  and  at  that  time  reluctantly 
assenting  to  the  appraisement,  under  a  mistak- 
oOo*]  en  *supposition  that  the  valuation, 
although  low,  was  more  correct  than  it  really 
appears  to  be.  And  I  cannot  resist  the  impres- 
sion on  my  mind  that  they  were,  in  some 
measure,  influenced  by  the  peculiar  situation 
in  which  they  were  placed,  after  the  refusal  of 
the  appellants  to  relieve  the  necessities  of  some 
of  them,  as  appears  by  the  testimony  of  James 
Palmer,  Jun.,  or  make  a  partial  division  of 
the  estate,  without  their  consent  to  the  will, 
the  appointment,  and  Mrs.  Rogers'  choice,  as 
stated  in  the  correspondence  of  Bertram  P. 
Cruger,  one  of  the  respondents,  and  the  appel- 
lant William  Rogers.  I  am  not  prepared  to 
say  that  Mr.  Rogers,  on  this  occasion,  was  act- 
uated by  fraudulent  designs,  or  anv  other  mo- 
tives than  a  desire  to  coerce  the  division  of  the 
estate,  acquainted  with  the  value  of  Rose  Hill, 
and  subject  to  the  feelings  too  frequently  pro- 
duced by  family  disputes  ;  but  I  do  not  hesi- 
tate to  declare,  that  in  the  right  of  his  wife,  as 
sole  acting  executrix  of  Nicholas  Cruger,  his 
conduct  was  not  warranted  by  the  will. 

The  testator  ordered  his  executors  to  pay 
each  of  his  children  their  separate  shares,  on 
their  arriving  at  the  age  of  21  years,  and  to  al- 
low sufficient  for  their  education  and  support 
(luring  infancy.  This  refusal,  therefore,  to 
say  the  least,  was  illegal,  and  must,  in  some 
measure,  have  induced  a  compliance  with  the 
confirmatory  order,  and.  consequently,  in  its 
operation,  have  been  oppressive  to  the  respond- 
ents; and  I  think  it  may  be  denominated  a 
species  of  fraud,  attended  with  stronger  cir- 
cumstances than  are  requisite  to  constitute  the 
third  kind  enumerated  by  Lord  Hurdwicke, 
in  the  case  of  ChtitterfifUi  v.  Jnnxen  (2  Vus., 
155).  The  respondents  certainly,  by  their 
counsel,  at  the  earliest  period,  evinced  a  doubt 
or  dissatisfaction  in  relation  to  the  appraise- 
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ment,  or  why,  only  eight  days  after  filing  of 
the  report  of  the  appraisers,  enter  this  rule  of 
reference  to  a  master,  whereby  each  party 
should  be  at  liberty  to  except  to  all  or  any  of 
the  valuations  contained  in  it,  touching  which 
the  master  *might  examine  witnesses,  [*5tM> 
and  also  inquire  into  the  whole  amount  of  the 
estate,  together  with  the  amount  and  particu- 
lars of  the  property  elected  by  the  appellants. 
As  this  rule  was  by  the  consent  of  the  counsel 
on  both  sides,  and  the  report  of  the  master 
thereon  must  have  been  intended  to  assist  the 
Chancellor  in  the  completion  and  ultimate 
confirmation  of  the  appraisement  and  election, 
it  became  equally  the  duty  of  both  parties  to 
cause  this  report  to  be  made  ;  and  the  neglect 
or  omission  of  the  counsel  of  the  respondents 
cannot  be  construed  into  such  an  unqualified 
acquiescence,  as  to  vest  the  property,  so  elect- 
ed by  the  widow,  in  her.  It  still  remained 
open  to  objections,  and  the  appointment  sub- 
ject to  impeachment,  on  the  grounds  now  tak- 
en by  the  respondents,  and  could  not  be 
deemed  complete,  until  the  investigation  and 
report  of  the  master,  and  confirmation  of  the 
Chancellor,  had  taken  place.  In  that  imper- 
fect state  it  continued,  until  the  order  by  con- 
sent of  the  21st  of  May,  1804,  was  entered,  to 
which,  it  appears,  the  respondents,  under  the 
peculiar  circumstances  already  mentioned,  as- 
sented. The  case  of  Pursy  v.  Des/w >uverie  (8 
P.  Wms.,  315)  is  in  some  measure  applicable, 
where  a  daughter  of  a  freeman  of  London  ac- 
cepted of  a  sum  of  money  as  a  legacy,  in  ex- 
tinguishment of  her  orphanage  part,  and  exe- 
cuted a  release,  though  she  was  told  she 
might  elect  which  she  pleased ;  yet  it  was 
held,  if  she  did  not  know,  she  had  a  right  first 
to  inquire  into  the  value  of  the  personal  estate, 
and  the  quantum  of  her  orphanage  part,  be- 
fore she  made  her  election  ;  and  this  was  so 
material  that  it  might  avoid  the  release. 

I  cannot  think  that  the  subsequent  acts  of 
some  of  the  respondents  to  obtain  a  partition 
under  the  statute,  can  be  considered  a  suffi- 
cient confirmation  of  the  appraisement  and 
election,  so  as  to  vest  the  property  in  Mrs. 
Rogers  ;  but  admitting,  for  a  moment,  that  the 
property  elected  by  her  had  vested  at  the  time 
of  such  election,  and  that  on  an  investigation 
before  a  master,  it  had  been  found  to  exceed 
one  third,  either  by  mistake  in  the  appraisers, 
or  otherwise,  *would  Mrs.  Rogers  re-  [**>{>7 
tain  that  property,  and  the  children  be  obliged 
to  accept  of  a  pecuniary  compensation  for  t  In- 
difference? This  course  would  be  wholly  sub- 
i  vcrsive  of  the  testator's  intention  expressed  in 
;  his  will  ;  whereby  the  amount,  of  such  par' or 
parts  of  his  estate,  real  and  personal,  or  cither, 
I  as  she  might  choose,  is  so  limited,  that  on  a 
fair  and  equitable  valuation  or  appraisement 
of  the  same,  the  part  or  parts  she  shall  so 
choose,  shall  not  exceed  together  the  value  of 
i  one  third  of  his  real  or  personal  estate.  Such 
'  appraisement  and  election,  therefore,  could 
not  vest  the  property,  nor  could  the  order  of 
the  21st  of  May,  1804,  under  the  peculiar  cir- 
cumstances of  this  case,  mnove  the  necessity 
of  a  reference  to  a  master  by  the  Chancellor. 
1  for  the  purpose  of  enabling  him  toetTVet  a  fair 
and  equitable  division  of  the  estate,  between 
the  widow  and  tin-  children,  according  to  the 
true  intent  and  meaning  of  the  testator.  I:  is 
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consequently  on  the  ground  of  a  mistake  in 
the  appraisers,  and  ignorance  and  surprise  on 
'the  part  of  the  respondents,  that,  in  this  view 
of  the  subject,  they  will  be  entitled  to  relief. 
The  result  of  my  opinion,  therefore,  is,  that 
the  order  of  the  18th  of  September,  1807,  set- 
ting aside  all  the  proceedings  whatsoever 
against  Elizabeth  Towers,  the  mother  of  Ann 
Towers,  Peggy  Towers,  Catharine  Towers  and 
Mary  Towers,  who  are  infants,  and  setting 
aside  all  the  proceedings  in  this  cause  against 
the  other  defendants,  subsequent  to  their  put- 
ting in  their  answers  to  the  bill  of  reversion, 
which  comprehends  the  appraisement,  is  cor- 
rect, and  ought  to  be  affirmed. 

VAN  NESS,  J.  In  the  consideration  of  this 
cause,  the  following  are  the  leading  and  im- 
portant questions  which  are  presented  for  de- 
cision : 

1.  Can  the  decree  or  order  of  the  21st  May, 
1804,  and  the  proceedings  upon  which  it  is 
founded,  be  set  aside  on  the  ground  of  fraud, 
mistake,  or  irregularity,  as  against  all  the  re- 
spondents, or  any  of  them? 
fl$)8*]  *2d.  If  the  proceedings  are  regular, 
as  to  some  of  the  respondents,  but  defective  as 
to  others,  are  the  whole  thereby  vitiated? 

1.  The  discussion  of  the  first  question,  in 
my  view  of  the  subject,  is  the  most  important 
in  the  cause.  It  involves  a  construction  of  that 
part  of  the  will  upon  which  the  rights  in  sever- 
ally of  the  appellants  depend,  and  that  con- 
struction being  once  ascertained,  it  will  be 
found  to  have  an  almost  controlling  influence 
upon  every  question  that  arises.  To  the  cor- 
rect decision  of  this  point,  the  following  parts 
•of  the  will  are  necessary  to  be  stated,  and  par- 
ticularly attended  to,  viz: 

"I  order  and  direct  my  executors,  herein- 
.after  mentioned,  to  make  a  full  and  perfect  in- 
ventory of  my  estate,  as  soon  after  my  death  as 
with  decency  and  convenience  it  can  be  done. 

"The  rest  and  residue  of  my  estate,  both 
real  and  personal,  I  will  and  devise  in  man- 
ner following,  that  is  to  say,  I  give,  devise 
and  bequeath  one  third  part  thereof  to  my  be- 
loved wife,  Ann  Cruger,  and  to  her  heirs  and 
assigns  forever  ;  and  it  is  my  will  that  my  said 
wife  may,  if  agreeable  to  her,  take  the  said  one 
third  part  thereof  out  of  such  part  or  parts  of 
my  estate,  real  and  personal,  or  out  of  either 
of  them,  as  she  may  choose,  so  that,  on  a  fair 
and  equitable  valuation  or  appraisement  of  the 
same,  the  said  part  or  parts  she  shall  so  choose 
shall  not  together  exceed  the  value  of  one 
third  of  my  said  real  and  personal  estate,  as 
above  devised  and  bequeathed  to  her. 

"I  again  devise  and  bequeath  the  remaining 
two  third  parts  of  my  estate,  both  real  and 
personal,  to  my  children,  sons  and  daughters, 
as  well  those  of  my  first  marriage  as  those 
of  my  second  (they  being  all  equally  near  and 
dear'to  me),  to  be  divided  share  and  share 
alike. 

"It  is  my  will  that  my  said  executors,  as 
soon  after  my  death  as  my  said  wife  shall 
choose,  assign  and  convey  to  her  the  one  third 
oiM)*]  part  of  my  estate,  real  and  personal,  *as 
hereinbefore  devised  and  bequeathed  to  her, 
and  in  manner  and  form  as  is  therein  men- 
tioned." 

In  the  construction  of  wills,  the  intention  of 
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the  testator  must  always  prevail,  and  that  in- 
tention is  to  be  collected  from  the  whole  will, 
"ex  vicerifms  testamenti,"  and,  if  possible,  full 
effect  is  to  be  given  to  every  part  of  it.  It  is, 
perhaps,  needless  to  remark,  that  when  a  will 
appears  to  have  been  legally  executed  by  a 
person  of  sound  mind  and  discretion,  the  dis- 
tribution which  the  testator  makes  of  his  es- 
tate must  take  effect,  however  unreasonable  or 
improvident  such  distribution  may  appear  to 
be.  Courts  of  iystice  are  to  expound,  not  to 
make,  wills.  The  right  which  every  man  has 
to  dispose  of  his  property  after  his  decease,  in 
such  manner  as  he  thinks  proper,  is  founded 
in  wisdom  and  good  policy,  and  is  secured  by 
the  laws  of  this  and  every  other  civilized 
country. 

The  will  in  question  was  executed  about 
nine  years  before  the  testator's  death,  and 
when  most,  it'  not  all,  his  children  were  in- 
fants. By  that  part  which  I  have  just  recited 
he  directs,  and  as  the  first  act  to  be  done  after 
his  decease,  that  an  inventory  of  all  his  estate 
should  be  made  by  his  executors.  And  here  I 
will  take  occasion  to  remark  that  the  appel- 
lants were  competent  to  make  this  inventory, 
without  the  executors  who  refused  to  act :  and 
this  was  equally  proper  and  necessary,  whether 
the  appellants  did  or  did  not  exercise  the  right 
of  election  given  by  the  will. 

The  testator  then  devises  to  his  wife  (one  of 
the  now  appellants)  a  third  part  of  his  estate, 
real  and  personal,  and  gives  to  her  the  right  to 
take  the  same  out  of  such  part  or  parts  of  the 
estate,  real  and  personal,  or  out  of  either  of 
them,  as  she  might  choose,  so  that,  on  a  fair 
and  equitable  valuation,  or  appraisement  of 
the  same,  it  should  not  exceed  the  value  of  one 
third  of  the  whole.  It  is  further  provided,  in 
relation  to  the  property  elected,  that  as  soon 
after  the  testator's  death  as  the  election  should 
be  made,  that  the  executors  should  assign  and 
convey  the  *property  elected.  The  [*6OO 
remaining  two  thirds  of  the  estate  is  devised 
to  the  seven  children  ;  but  it  is  to  be  noted 
that  no  conveyance  is  directed  to  be  made  by 
the  executors  to  them.  Under  these  devises, 
immediately  upon  the  death  of  the  testator, 
one  third  part  of  the  real  estate  vested  in  the 
widow,  and  the  residue  in  the  children,  the 
title  thereto  not  being  intercepted  by  any  trust 
devise,  directly  or  indirectly,  to  the  executors. 
But  in  relation  to  the  widow's  share,  she  had 
a  right,  as  soon  as  an  inventory  was  completed, 
to  convert  the  interest  she  held  in  common 
with  the  children  into  an  estate  in  severally, 
and  thus,  by  her  own  act  to  acquire  a  new 
interest,  and  to  do  what  was  equivalent,  as  be- 
tween her  and  them,  to  an  actual  partilion ; 
and  Ibis,  by  virlue  of  the  will,  she  had 
the  uncontrolled  power  and  right  to  do,  with- 
out the  aid  or  concurrence  of  the  executors ; 
for  as  no  interesl  or  property  of  any  descrip- 
tion was  vested  in  them,  they  could  communi- 
cate none  to  the  widow.  Her  rights  were 
derived  from  the  provisions  of  the  will  itself, 
independenl  of  the  execulors,  who  could 
neilher  modify,  conlrol,  or  abridge  them,  and 
who  had  no  other  agency  in  the  Iransaclion 
than  to  cause  an  appraisement  to  be  made, and 
lo  see  lhat  Ihe  parl  or  parls  of  property  elected 
by  the  widow  did  not  exceed  one  third  part  of 
the  value  of  the  whole  estate. 
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The  testator  intended  to  facilitate  the  exer- 
cise of  this  right  of  election,  as  far  as  he  could, 
and  never  designed  that  it  should  be  embar- 
rassed or  delayed,  much  less  defeated,  by  rea- 
son of  the  infancy  of  his  children.  One  great 


nothing  is  clearer  than  that  she  had  a  certain 
and  indisputable  equitable  interest,  which 
chancery  would  at  all  times  have  recognized 
and  enforced,  upon  her  application,  by  direct- 
ing a  conveyance  to  be  executed.  It  will  be 


and  important  object  of  the  testator  was  (for  I  seen  in  the  sequel,  that  whether  the  estate  de- 
reasons  with  which  we  have  nothing  to  do)  to  i  rived  from  the  election  was  a  legal  or  an  equit- 
secure  to  his  wife  the  means,  if  she  saw  fit  to  able  one,  the  consequences  will  be  the  same. 


use  them,  of  separating,  according  to  her  own 
will  and  pleasure,  her  part  of  the  estate  from 
that  of  the  children.  It  is  highly  probable, 
however,  that  the  testator  supposed  an  ap- 
praisement would  be  made  previously  to  the 
making  of  the  election. 

The  counsel  on  both  sides  have  supposed 
<>O1*]  that  the  *knowledge  of  the  appraise- 
ment would  have  given  the  widow  an  undue 
advantage.  I  cannot,  I  confess,  perceive  any 
important  advantage  this  would  have  given 
her  ;  but  however  that  may  be,  of  this  I  am 
well  satisfied,  that  it  was  never  the  intention 
of  the  testator  that  it  should  be  concealed  from 
her.  How  was  she  to  limit  her  election  to  one 
third  of  the  whole  appraised  value  of  the  es- 
tate, if  she  had  not  the  means  of  knowing  the 
whole  amount  of  that  value?  She  would  by 
that  measure  be  obliged  to  grope,  as  it  were, 
in  the  dark,  without  knowing,  had  her  views 
been  ever  so-  pure  and  upright,  whether  the 
property  elected  would  exceed  or  fall  short  of 
the  amount  to  which  she  was  entitled.  If  she 
exceeded  that  amount,  how  was  it  to  be  reduc- 
ed? If  she  fell  short,  how  was  she  to  make  it 
up?  In  the  latter  case,  there  might  probably  be 
no  difficulty ;  but  in  the  former,  delays,  em- 
barrassments and  disputes  might  arise,  which, 
before  they  were  terminated,  might  defeat  the 
election  altogether.  The  will  clearly  supposes 
the  election  was  to  be  one  single  act.  It  will 
be  seen,  upon  a  moment's  reflection,  that  if  the 
appraisement  had  been  submitted  to  the  widow, 
the  election  would  have  been  (as  it  was  the 
wish  and  desire  of  her  husband  it  should  be) 
a  plain,  simple  and  easy  operation.  She  would 
then  have  known  to  what  extent  she  might  go, 
and  shape  her  election  in  such  a  way  as  to 
preclude  all  delay,  and,  what  was  of  infinitely 
more  consequence,  all  dispute.  Whether  I  am 
right  in  this  or  not,  does  not  essentially  inter- 
fere with  the  conclusion  I  am  about  to  draw, 
from  what  I  have  before  said. 

I  have  already  remarked  that  the  right  to 
make  the  election  accrued  at  any  time  when 
the  widow  chose  to  exercise  it,  after  the  death 
of  her  husband.  I  have  also  endeavored  to 
show  that  the  election  having  been  made,  the 
effect  of  it  would  be  to  convert  the  estate  of 
the  widow  in  common  with  the  children,  into 
an  estate  in  severally,  and  that  independently 
of  the  executors,  who,  as  they  never  derived 
any  interest  from  the  will,  could  impart 
<JOI3*]  *none  to  the  widow.  A  necessary  con- 
sequence from  these  positions,  if  they  are  suf- 
ficiently established,  is,  that  a  conveyance 
from  the  executors  was  not  necessary  to  tin- 
completion  of  the  widow's  title.  I  consider 
the  conveyance  from  the  executors  in  the  light 
merely  of  a  further  assurance,  and  as  afford 
ing  the  evidence  that  the  election  had  been  duly 
and  fairly  made,  and  not  as  conferring  upon 
the  widow  any  new  or  additional  right.  Hut 
admitting  that,  to  vest  in  her  the  legal  estate,  a 
conveyance  from  the  executors  was  requisite, 
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It  is  necessary  now  to  examine,  whether  the 
appellants  have  exercised  this  right  of  election 
in  such  manner  as  to  acquire  a  vested  interest 
in  pursuance  of  it. 

By  reason  of  the  refusal  of  the  executors  to 
prove  the  will,  and  to  take  upon  themselves 
the  execution  of  any  of  the  powers  thereby 
vested  in  them,  there  was  no  person  who  could 
cause  a  valid  appraisement  of  the  estate  to  be 
made,  or  to  execute  any  writing  by  which  the 
widow  could  preserve  the  evidence  of  her 
election,  and  acquire  a  proper  assurance  of  her 
title,  in  virtue  of  her  election,  if  that  were 
required.  It  became  necessary  for  these  pur- 
poses, and  for  these  purposes  only,  to  resort  to 
the  Court  of  Chancery.  In  pursuance  of  an 
arrangement  made  between  the  widow  and 
some  of  the  adults,  and  by  the  advice  of  able 
and  learned  counsel,  an  amicable  suit  was 
agreed  to  be  instituted,  wherein  the  appellants 
were  to  be  the  complainants,  and  the  children 
of  the  testator  were  to  be  the  defendants. 
This  proceeding  was  for  the  benefit  of  the 
parties,  who  all  had  an  equal  interest  therein. 

The  bill  was  filed  accordingly,  and  the  de- 
fendants answered  it.  The  bill  states  all  the 
material  facts  relating  to  the  premises,  which 
are  admitted  by  the  defendants.  *The  [*6O3 
regularity  of  these  proceedings  is  for  the  pres- 
ent not  noticed.  That  forms  another  point  in 
the  cause,  which  I  shall  consider  hereafter. 
For  the  present  I  will  consider  them  as  regu- 
lar. 

The  appraisement  contemplated  by  the  will 
was  completed  (but  by  order  of  the  court  was 
not  made  known  to  any  of  the  parties),  and 
was  filed  on  or  about  the  20th  May,  1803.  The 
election  by  the  appellants  was  filed  on  the  17th 
May,  in  the  same  year,  designating  the  parts  of 
the  estate  chosen  by  her. 

In  consequence  of  the  refusal  of  the  execu- 
tors to  act,  the  execution  of  the  powers  and 
trusts  contained  in  the  will  devolved  upon  the 
Court  of  Chancery  (for  a  trust  is  never  defeat- 
ed for  the  want  of  a  trustee),  and  that  court 
was,  to  all  intents  and  purposes,  substituted  in 
the  room  of  the  executors. 

The  appraisement,  therefore,  having  been 
made  by  competent  authority,  and  the  election 
having  been  filed,  the  title  became  vested  in 
the  widow,  and,  in  my  opinion,  absolutely  ; 
but  at  all  events,  in  such  a  manner  as  to  entitle 
her  to  a  conveyance,  or  such  other  writing  as 
would  be  competent  to  render  her  title  com- 
plete. It  has  l)cen  insisted  upon,  and  not 
without  effect,  that  intiMiiuch  as  it  was  un- 
known whether  the  property  designated  in  tin- 
election  rlid  or  did  not  exceed  one  third  of  the 
value  of. the  estate,  that  the  election  was  not 
perfect  until  the  Court  of  Chancery  should 
previously  examine  into  that  fad.  and  that, 
until  tin-  election  should  receive  the  sanction 
of  the  court,  it  was  not  complete. 

Upon  the  fullest  reflection.  I  am  satisfied 
that  the  validity  of  the  election  cannot  depend 
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upon  that  circumstance.  I  have  before  ob- 
served that  the  difficulty  arising  from  the  con- 
tingency that  the  property  elected  might  ex- 
ceed one  third  of  the  appraised  value  of  the 
estate,  is  created  by  the  order  of  the  court  di- 
recting the  concealment  of  the  appraisement 
from  the  appellant ;  a  measure  never  contem- 
plated by  the  testator,  but  which,  if  contem- 
(>O4:*J  plated,  *could  never  affect  the  validity 
of  the  election.  If  the  title  was  never  to  vest 
until  the  Chancellor  confirmed  and  sanctioned 
it,  the  consequence  would  be  that  the  widow 
might  be  driven  to  make  several  elections,  and 
thus,  contrary  to  the  fair  interpretation  of  the 
will,  delays  would  be  incurred  which  might 
defeat  the  election,  and  disputes  and  litigation 
would  be  engendered  which  the  testator  stud- 
iously endeavored  to  avoid.  The  election, 
could,  therefore,  never  be  avoided  on  this 
ground.  What  effect  a  gross  and  palpable 
mistake  in  the  valuation  of  the  property  would 
have  had,  will  be  examined  when  I  consider 
another  point  in  the  cause. 

Before  dismissing  this  point,  I  will  briefly 
state  a  few  other  considerations  which  occur 
to  me  on  the  subject  of  the  election. 

The  part  or  parts  of  the  property  elected  by 
the  widow,  the  will  provides,  shall  not,  upon 
a  fair  and  equitable  valuation  thereof,  exceed 
one  third  part  of  the  estate.  Hence  it  has  been 
inferred,  that  until  an  appraisement  was  made, 
the  right  of  election  did  not  attach,  but  that, 
at  all  events,  no  estate  was  acquired  under  the 
election,  until  it  should  be  confirmed  by  the 
trustees.  But  the  very  terms  of  the  will  im- 
port that  the  election  might  be  made  the  mo- 
ment after  the  appraisement  was  completed  ; 
and  if  so,  the  exercise  of  the  right  necessarily 
vested  the  estate,  and  this  is  the  nature  and  es- 
sence of  the  right,  in  all  cases  where  an  estate 
is  to  be  acquired  by  election.  The  appraise- 
ment which  was  requisite  to  be  made,  in  order 
to  determine  whether  the  part  elected  did  or 
did  not  exceed  the  value  of  one  third  of  the 
estate,  is  a  matter  of  subsequent  arrangement 
and  inquiry,  but  can  never  operate  to  defeat  or 
devest  the  estate  which  had  been  already  ac- 
tually acquired,  on  making  the  election,  unless 
on  the  ground  of  fraud.  The  right  of  the 
widow  to  the  property  elected  (or,  in  other 
words,  her  estate  in  severally  therein)  began 
by  the  election.  She  was  bound  by  that  elec- 
tion ;  and  if  she  was  bound,  nothing  is  clearer 
OO5*]  *than  that  the  children  were  bound 
also.  The  election  fixed  and  ascertained  her 
separate  interest,  and  cannot  be  set  afloat  by 
any  question  about  the  appraisement,  which 
might  subsequently  arise.  For  these  reasons 
my  opinion  is,  that  upon  principles  of  sound 
construction,  and  according  to  established 
rules  of  laws,  the  widow  acquired  a  vested 
legal  estate,  but,  at  all  events  an  equitable  es- 
tate in  severally,  by  virtue  of  her  election, 
and  as  a  necessary  result  the  estate  thus  ac- 
quired became  vested  the  moment  the  election 
was  filed. 

I  have  taken  some  pains  on  Ihis  parl  of  the 
subject,  on  account  of  its  very  great  import- 
ance, in  forming  a  correct  opinion  on  the  re- 
maining questions  in  the  cause. 

I  will  now,  as  briefly  as  the  nature  of  the 
case  will  permil,  proceed  to  consider  whether 
the  decree  of  the  21st  of  May,  1804,  can  be  set 
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aside  on  the  ground  of  fraud,  mistake,  or 
irregularily  in  Ihe  proceedings  on  which  il  is 
founded. 

And  firsl,  as  to  fraud.  On  Ihis  parl  of  Ihe 
subject  I  will  detain  the  courl  bul  a  few 
moments. 

Fraud  is  never  to  be  presumed.  It  is  always 
to  be  made  out,  either  by  positive  proof,  or 
by  the  disclosure  of  such  facts  and  circum- 
stances as  are  irreconcilable  with  good  faith 
and  the  principles  of  morality.  Many  things 
may  be  illiberal,  reprehensible,  and,  perhaps, 
even  dishonorable,  which  will  nol  in  legal 
significalion  be  deemed  fraudulent,  so  as  to- 
avoid  a  contract.  The  evidence  to  make  out 
the  charge  of  fraud  against  the  appellants, 
principally  relied  upon,  is,  thai  large  sums  of 
money  in  Ihe  hands  of  the  appellants,  due,  as 
is  contended,  to  the  respondents,  was  im- 
properly and  oppressively  withheld,  whereby 
they  were  forced  to  assent  lo  Ihe  order  in  ques- 
tion by  an  undue  and  illegal  advantage  which 
the  appellants  took  of  their  necessities. 

Undoubtedly,  if  this  charge  was  supported, 
their  consent  to  the  order  would  not  be  obliga- 
tory upon  them.  But  after  all  that  has  been 
so  ably  urged  upon  this  subject,  *I  [*OO6 
look  in  vain  for  such  evidence  in  support  of 
the  charge  as  a  courl  of  justice  is  bound  to 
demand.  I  can  see  a  want  of  courtesy  and  of 
a  spirit  of  accommodation  ;  I  can  perceive  a 
good  deal  of  that  acrimony  and  hostility 
which  controversies  of  this  kind  seldom  fail 
lo  produce  ;  but  I  cannot  perceive  the  forma- 
tion of  a  deliberate  plan  to  drive  the  respond- 
enls  inlo  an  agreement,  which  nothing  but 
their  necessities,  occasioned  by  the  improper 
conduct  of  the  appellants,  could  have  induced 
them  lo  accede  lo.  They  were  entitled  to 
large  and  liberal  fortunes  under  the  will  in 
question,  and,  in  addition  to  which,  they  in- 
herited a  very  large  estate,  which  did  not  pass 
under  the  codicil,  on  account  of  a  defect  in 
the  execution  of  it.  It  is  impossible  for  me 
to  believe  that,  under  such  circumstances,  the 
necessities  of  Ihe  respondents  induced  them  to 
submit  to  Ihe  terms  of  this  order,  or  any  other 
terms  which  were  not  reciprocal  and  proper. 

Has  there  been  such  a  mistake  in  the  valua- 
tion of  the  Rose  Hill  estate,  as  that  the  re- 
spondents can  be  relieved  on  lhat  ground  ? 

I  have,  in  the  former  parl  of  my  opinion, 
endeavored  to  show  thai  the  election  vested 
the  estate  elected  in  the  appellants,  and  that, 
as  they  were  obliged  to  abide  by  that  election, 
the  respondents  were  equally  bound  to  acqui- 
esce in  it.  The  election  was  made,  and,  con- 
sequently, Ihe  eslate  vested,  on  the  17th  of 
May,  1803. 

The  value  of  Rose  Hill,  at  that  period,  and 
at  no  other,  is,  then,  the  proper  subject  of  in- 
quiry. The  will  clearly  points  to  that  event, 
as  the  time  in  reference  to  which  the  valua- 
tion of  the  estate  was  to  be  made.  Indeed, 
this  is  a  poinl  which  oughl  lo  have  been  con- 
ceded, because  it  is  too  plain  to  be  contro- 
verted. 

What,  then,  was  the  value  of  Rose  Hill  on 
the  17th  of  May,  1803  ? 

If  the  respondents  are  to  be  relieved  on  the 
ground  of  a  mistake  in  the  valuation,  at  the 
time  I  have  just  mentioned,  *it  is  not  [*6O7 
because  of  a  trifling,  inconsiderable  inequality, 
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for  then  a  man  would  never  know  when  he 
was  or  was  not  bound  by  his  contract. 

In  the  language  of  a  wise  and  upright  judge, 
who  understood  this  doctrine  (Lord  Thurlow), 
"  there  must  be  an  inequality  so  strong,  gross 
and  manifest,  that  it  must  be  impossible  to 
state  it  to  a  man  of  common  sense,  without 
producing  an  exclamation  at  the  inequality  of 
it."  And  he  adds,  "The  principle  then  is 
loose  enough — looser  than  I  wish  to  be  estab- 
lished in  a  court  of  justice." 

I  do  not  mean  to  go  very  fully  into  the  evi- 
dence as  to  the  value  of  Rose  Hill,  at  the  time, 
when,  according  to  ray  opinion,  it  ought  only 
to  be  inquired  into,  to  wit,  on  the  17th  of 
May,  1803. 

Three  sworn  appraisers,  men  of  integrity 
and  competency,  have  respectively  testified 
(for  in  that  light  the  court  are  to  consider  their 
appraisement),  that  in  the  month  of  February, 
1803,  they  considered  Rose  Hill,  subiect  to 
the  life  estate  of  General  Gates  and  his  wife, 
to  be  worth  $50,000.  There  is  no  evidence, 
neither  do  I  know  that  it  is  pretended,  that 
between  the  months  of  February  and  May 
there  was  any  change  in  the  value.  This  tes- 
timony must  then  be  taken  as  establishing  the 
value,  until  it  is  completely  done  away  by 
other  counter  testimony ;  not  by  testimony 
which  leaves  the  matter  in  doubt,  but  by  such 
as  to  establish  unequivocally  that  the  ap- 
praisement of  Messrs.  Isaac  Low,  Abijah 
Hammond  and  John  Lawrence,  is  grossly  and 
manifestly  inadequate. 

The  testimony  relied  upon  is,  1.  That  aris- 
ing from  the  affidavits  of  some  of  the  respond- 
ents ;  2.  From  the  sales  made  of  other  prop- 
erty in  the  vicinity  of  Rose  Hill,  cotempora 
ry  with  the  appraisement ;  and,  3.  From  sales 
made  posterior  thereto. 

6O8*]  *The  affidavits  of  parties  in  judicial 
proceedings  are  to  be  received  with  great 
caution.  I  doubt  very  much  whether,  in  this 
case,  they  ought  to  be  received  at  all.  But, 
taking  them  into  consideration,  what  do  they 
prove  ?  As  far  as  I  can  understand  them, 
they  furnish  no  other  evidence  than  that  the 
respondents  have  a  sincere  and  perfect  belief 
that  there  has  been  an  undervaluation  of  this 
property,  a  belief  founded,  in  a  great  decree, 
however,  upon  sales  made  some  considerable 
time  after  the  election  had  been  filed. 

The  evidence  arising  from  the  sales  made 
abou:  the  time  of  the  appraisement,  and  the 
offer  made  by  Titus  to  Kip,  in  1802,  is  equally 
uncertain  and  inconclusive. 

The  evidence  derived  from  the  sales,  after- 
wards, and  near  the  time  of  the  order  of  the 
21st  May,  1804.  a  year  after  the  election,  is  in- 
admissible, except  in  the  point  of  view  in 
which  I  shall  presently  consider  it. 

It  is  a  rule  as  well  settled  as  any  that  can  be 
stated,  that  when  a  contract  is  made  for  the 
sale  of  real  or  personal  properly,  without 
fraud,  and  which  is  obligatory  on  both  parties 
at  the  time,  that  no  change  in  the  subsequent 
value  of  it  can  be  alleged  by  cither  party,  for 
the  purpose  of  rescinding  it.  If  it  depreci- 
ates, nay,  if  it  be  absolutely  destroyed  by  con 
fiagralion,  earthquake,  or  in  any  oilier  way, 
th«  purchaser  must  pay  the  stipulated  price. 
If  it«  value  is  increased  by  the  discovery  of 
mines,  the  founding  of  a  village  or  city,  or  by 
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any  other  means,  which  occasion  an  apprecia- 
tion in  the  value,  no  matter  to  what  extent, 
the  vendor  is  bound,  on  receiving  the  con- 
sideration money,  to  execute  a  conveyance. 
This  is  a  maxim  in  our  law  known  to"  every 
man,  and  it  would  be  trifling  with  the  time  of 
the  court  to  cite  cases  in  support  of  its  exist- 
ence or  reasonableness.  The  sales  made  sub- 
sequent to  the  election,  about  the  time  of  the 
order  of  the  21st  May,  1804,  and  afterwards, 
undoubtedly  prove  that  at  that  period  there 
had  been  a  most  rapid  and  unexampled  rise  in 
the  value  of  property  generally,  in  *the  [*OO9 
neighborhood  of  the  city  of  New  York. 
Whether,  however,  the  astonishing  prices  for 
which  property  has  been  selling  there  furnish- 
es us  conclusive  evidence  of  the  intrinsic  value 
of  the  property,  time  only  can  unfold. 

The  difference  between  the  appraised  value 
of  Rose  Hill,  and  the  probable  increased  value 
of  it,  in  the  spring  of  1804,  may,  perhaps,  in  a 
great  degree,  be  accounted  for,  from  natural 
as  well  as  adventitious  causes.  The  yellow 
fever  raged  with  great  violence  in  the  autumn 
of  1803.  The  prosperity  of  our  country  pro- 
ducing a  most  rapid  increase  of  population, 
wealth  and  commerce,  are  circumstances 
which  of  themselves  would  explain  the  reason 
of  the  difference.  At  any  rate,  the  sales  I  have 
last  mentioned  can  never  afford  that  kind  of 
evidence  which  can  countervail  the  testimony 
of  the  three  appraisers. 

But  there  are  other  considerations  of  great 
weight  on  this  part  of  the  subject.  During 
the  whole  of  the  period  which  intervened  be- 
tween the  filing  of  the  appraisement  and  the 
making  of  the  order  of  the  21st  May,  1804, 
the  respondents  had  an  opportunity  of  except- 
ing to  the  appraisement.  They,  however,  did 
not  except  to  it.  In  this  interval  of  time,  also, 
according  to  the  evidence  of  Mr.  Benson, 
negotiations  were  carried  on  between  the 
counsel  of  the  parties,  and  with  the  privity  of 
the  respondents,  which  finally  terminated  in 
the  agreement  contained  in  the  order  last 
mentioned,  in  all  which  he  says,  "  he  never 
heard  a  complaint,  suggestion  or  intimation, 
that  any  parcels  or  articles  of  the  estate  had 
been  appraised  too  high  or  too  low."  Mr. 
Harisou  testifies  to  the  same  effect.  After  the 
appraisement,  and  for  a  long  time  thereafter, 
the  respondents  acted  upon  the  order  of  the 
21st  May,  1804.  They  received  property 
under  it  to  a  very  large  amount.  They  pro- 
ceeded to  take  measures  for  making  partition 
of  that  part  of  the  real  estate  which  fell  to 
their  share  in  consequence  of  the  election  and 
order.  I  cannot  but  consider,  after  all  this, 
that  they  are  bound  (I  mean  the  adult  re- 
spondents itt  least)  by  the  appraisement. 

*I  come  now  to  that  part  of  the  case  [*O1O 
which  i-  the  most  difficult,  and  whirh  pre- 
sents the  only  questions  about  which  I  think 
there  is  much  ground  for  a  difference  of  opin- 
ion. I  mean  the  regularity  of  the  proceed- 
ings in  the  Court  of  Chancery,  which  termin- 
ated in  the  decree  or  order  of  the  21st  Muy, 
1804.  And  here,  in  common  with  thi*  court 
and  the  parties,  I  have  reason  to  lament  the 
unavoidable  absence  of  three  of  my  learned 
brethren,  by  which  we  arc  deprived  of  the 
benefit  of  that  aid  which  their  experience  and 
wisdom  is  HO  eminently  calculated  to  afford. 
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I  shall,  in  delivering  my  opinion  on  this 
part  of  the  case,  notice  but  a  few  of  the  many 
exceptions  which  have  been  insisted  upon. 
Those  not  mentioned  are  to  be  considered 
either  as  having  been  sufficiently  answered,  or 
waived. 

At  the  time  of  filing  the  original  bill  and 
answer,  which  was  the  18th  May,  1801,  the 
respondents  Bertram  Peter  Cruger,  Henry  N. 
Cruger,  Nicholas  Cruger  and  Betsey  Towers 
were  of  age.  The  respondents  Catharine 
Cruger,  Polly  Cruger  and  Sarah  Cruger  were 
infants.  Catharine  became  of  age  the  7th 
May,  1802,  and  married  the  respondent  Will- 
iam Bard,  in  October  thereafter.  Mary  was 
of  age  on  the  24th  September,  1803,  and  was 
married  to  the  respondent  Henry  Cruger, 
Jun.,  in  August,  1802.  Sarah  Cruger,  mar- 
ried to  William  Heyward,  is  yet  an  infant. 
All  the  adults,  except  Mrs.  Towers,  it  is 
agreed,  were  regularly  before  the  court.  For 
the  purpose  of  expressing  my  opinion,  it  is 
material  only  to  consider  whether  the  children 
of  Mrs.  Towers  were  improperly  made  parties 
to  the  suit,  and  whether  Mr.  and  Mrs.  Bard, 
and  Mr.  Henry  Cruger,  Jun.,  and  Mary,  his 
wife,  were  so  far  parties  on  the  21st  May, 
1804,  as  to  be  bound  by  the  order  entered  on 
that  day. 

First,  as  to  William  Bard  and  his  wife,  and 
Henry  Cruger,  Jun.,  and  his  wife. 

William  Bard  and  Henry  Cruger,  Jun.,  be- 
611*]  came  interested  *in  the  cause,  in  con- 
'sequence  of  their  respective  marriages  with 
two  of  the  daughters  of  the  testator. 

In  no  case  where  afeine  sole  is  a  party  defend- 
ant, and  marries  pending  the  suit,  does  the 
.suit  abate  at  law.  It  proceeds  as  if  she  re- 
mained a  feme  sole.  In  equity  it  is  necessary 
that  the  husband  be  made  a  party  ;  sometimes 
he  is  made  so  by  the  mere  order  of  the  court, 
•on  suggesting  the  marriage  ;  he  may  be  made 
a  party  also  by  inserting  his  name  in  the  pro- 
ceedings ;  and  there  can  be  no  doubt,  if  his 
name  is  thus  inserted,  with  his  consent,  and 
he  afterwards  acts  in  the  progress  of  the 
cause,  in  consequence  thereof,  in  the  character 
of  a  party,  that  he  is  bound  by  the  decree  and 
orders  that  shall  be  made.  If  a  party,  after 
an  irregularity  has  taken  place,  consents  to  a 
proceeding,  which,  by  insisting  on  the  irregu- 
larity, he  might  have  prevented,  he  waives  all 
exceptions  to  the  irregularity.  This  is  a  doc- 
trine long  established  and  well  known.  Con- 
sensus toUit  errorem  is  a  maxim  of  the  common 
law,  and  the  dictate  of  common  sense. 

On  the  28d  February,  1803,  after  the  mar- 
riage of  Mr.  Bard  (but  when  his  wife  was  still 
an  infant)  and  Henry  Cruger,  Jun.,  whose 
wife  was  then  of  age,  they  for  the  first  time 
appear  in  the  proceedings.  They  then  unite 
in  a  petition  to  the  Chancellor  for  certain  pur- 
poses, which  it  is  not  necessary  here  to  men- 
tion, but  which  related  to  this  cause.  This 
was  then  their  own  act,  and  can  be  considered 
as  done  by  them  in  the  character  of  parties 
only.  The  Court  of  Chancery  proceeded  to 
make  an  order  upon  this  petition,  thereby  con- 
sidering them  as  parties,  and  they,  not  object- 
ing to  such  order,  waived  all  exception,  after- 
wards, as  to  the  form  in  which  they  were  made 
parties. 

On  the  21st  May,  1804,  when  all  the  respond- 
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ents,  except  Mrs.  Heyward,  and  the  children 
of  Mrs.  Towers,  were  of  age,  the  order  was 
made  for  confirming  the  appraisement  and 
election,  and  discharging  the  reference  to  the 
master,  and  for  other  purposes.  This  order 
was  *made  by  consent,  which  the  [*O12 
adults  at  all  events  were  competent  to  give. 
In  the  title  of  the  cause  on  this  occasion,  the 
names  of  William  Bard  and  wife,  and  of  Hen- 
ry Cruger,  Jun.,  and  wife  appear  as  parties. 
From  this,  I  think  the  conclusion  necessarily 
results,  that  if  any  irregularity  existed  in  the  pro- 
ceedings previously  to  the  21st  May,  1804,  that 
the  adults,  voluntarily  consenting  to  this  order 
waived  them,  and  that  the  order  was  obligatory 
as  to  them,  to  the  same  extent  and  in  the  same 
manner,  as  if  no  irregularities  had  ever  exist- 
ed. I  consider,  then,  that  the  only  remaining 
question  on  this  part  of  the  subject  is,  whether 
the  infant  children  of  Mrs.  Towers  were  ever 
regularly  made  parties. 

Much  has  been  said  with  respect  to  Mrs. 
Towers  never  having  been  regularly  and  legal- 
ly a  party.  I  pass  over  what  has  been  urged 
on  that  subject,  as  not  material,  in  my  appre- 
hension of  the  question  relating  to  her  infant 
children. 

After  the  appellant  Ann  Cruger  intermarried 
with  William  Rogers,  the  suit  abated.  It 
could  be  continued  only  by  filing  a  bill  of  re- 
vivor,  and  this  was  the  course  pursued.  At 
this  time,  Mr.  Maitland  and  his  wife  were  both 
dead,  and  of  course  were  no  longer  parties. 
The  infant  children  of  Mrs.  Towers,  residing 
without  the  United  States,  succeeded  to  the 
interests  of  their  mother,  at  least  as  to  the 
reality,  and,  to  be  bound  by  the  order  of  the 
21st  May,  1804,  must  have  been  parties  to  it. 
To  make  them  so,  the  complainants  proceeded 
under  the  provisions  of  our  statute.  And  the 
question  is,  whether  they  were,  in  virtue  of 
this  proceeding,  regularly  brought  into  court? 

I  have  just  stated,  that  after  the  marriage 
between  the  complainants,  the  whole  suit 
abated,  and  a  bill  of  revivor  became  requisite 
to  continue  it.  To  this  bill  it  was  necessary 
the  respondents  should  answer,  which  (ex- 
cept the  children  of  Mrs.  Towers)  they  did. 
This  was  in  one  sense,  an  original  proceeding. 
The  complainants  *have  proceeded  [*O13 
against  the  children  of  Mrs.  Towers,  as  if  the 
original  suit  had  not  abated  by  the  marriage 
between  the  appellants.  But  the  answer  of 
Mrs.  Towers,  admitting  it  to  be  good,  was  in 
a  suit  where  Mrs.  Rogers,  then  a  feme  sole,  was 
the  complainant.  That  answer  can  never  "  be 
deemed  and  taken  as  and  for  the  answer "  of 
her  infant  children,  pursuant  to  our  statute, 
in  the  revived  suit,  wherein  both  the  appel- 
lants were  complainants.  This  case  is,  there- 
fore, not  within  the  statute,  and  the  children 
of  Mrs.  Towers  consequently  were  not  parties. 
But  admitting  the  case  to  come  within  the 
statute,  there  is  another  objection  to  this  pro- 
ceeding. I  cannot  admit  that  our  statute  ex- 
tends to  the  case  of  infants  ;  nor  do  I  believe 
that  in  any  case  the  answer  of  a  deceased  de- 
fendant can  be  made  the  answer  of  the  repre- 
sentatives, provided  such  representatives  are 
infants.  The  statue  provides  that  the  rule  or 
order  to  revive  a  suit  against  the  representa- 
tives of  a  deceased  defendant  "shall  be  served 
on  the  adverse  clerk  ;  "  and  unless  "  they  shall, 
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within  eighty  days  after  such  service  as  afore- 
said, appear  and  put  in  their  answer,  or  signi- 
fy their  disclaimer  of  the  suit,  and  the  matters 
in  controversy  therein,  the  plaintiff  or  plaint- 
iffs may  cause  their  appearance  to  be  entered, 
and  in  such  case  the  answer  of  the  deceased 
person  shall  be  deemed  and  taken  as  and  for 
the  answer  of  such  representative,  or  other 
persons  interested  by  the  death  of  such  per- 
son." Now  the  answer  of  the  deceased  is  to 
be  taken  as  the  answer  of  the  representative, 
provided  certain  things  are  not  done.  This 
can  relate  only  to  adults  who  are  competent  to 
perform  those  things.  It  is  a  fundamental 
rule  of  the  Court  of  Chancery,  that  infants  are 
not  to  be  prejudiced  by  any  laches  which  is 
not  waived,  after  they  become  of  age  ;  and  it 
is,  therefore,  that  infants  cannot  be  bound 
under  a  proceeding  upon  this  part  of  the 
statute,  which  does  not,  in  its  terms,  extend  to 
614*j  them.  The  Children  of  Mrs.  Towers 
were,  therefore,  never  parties  to  this  suit  in 
any  shape  whatsoever ;  and,  consequently, 
are  not  bound  by  the  order  of  the  21st  of  May, 
1804.  To  what  time  the  proceedings  as  to 
them  ought  to  be  set  aside,  might,  if  it  were 
material  to  the  appellants,  present  another 
question  ;  but  as  there  can  be  no  use  in  modi- 
fying the  order  appealed  from  in  this  respect, 
it  is  unnecessary  for  me  to  consider  it.  The 
appraisement  was  made  after  their  mother's 
(Mrs.  Maitland's)  death,  and  after  that  fact 
was  known  to  the  appellants.  Not  being  parties 
to  the  suit,  they  are  not  bound  by  the  appraise- 
ment, and  the  appellants,  as  to  them,  must 
hereafter  proceed  as  they  shall  be  advised. 
But  in  order  to  support  the  proceedings  against 
the  infants,  it  has  been  urged  that  the  petition 
presented  by  the  guardians,  on  the  second 
argument  of  the  application  for  a  rehearing, 
ought  to  have  been  acted  upon  by  the  Chan 
cellor.  In  this  petition  they  offer  to  waive  all 
the  irregularities.  The  answer  given  to  this 
by  the  Chancellor  appears  to  me  to  be  satis- 
factory. The  offer  was  coupled  with  certain 
reservations,  which  rendered  it  difficult,  if  not 
impracticable,  to  be  carried  into  effect.  But 
there  is  another,  and,  to  my  mind,  a  satisfac- 
tory answer.  The  Chancellor,  as  the  para- 
mount guardian  of  all  infants,  is  not  bound  to 
make  any  order,  in  the  case  of  infants,  which 
is  not  for  their  benefit.  I  am  not  prepared  to 
say  that  any  order,  which  could  be  made  upon 
this  petition,  would  be  for  their  benefit,  under 
all  the  circumstances  of  the  case  ;  I  therefore 
lay  this  petition  out  of  the  question. 

But,  although  the  proceedings  as  to  the  in- 
fants are  irregular,  it  by  no  means  follows 
that  they  are  not  obligatory  upon  the  other 
respondents.who,  in  the  making  the  order  of  the 
21st  of  May,  '804,  were  of  age,  and  regularly, 
as  I  have  endeavored  to  show  before  the  court. 
And  this  brings  me  to  the  last  material  inquiry 
involved  in  this  cause. 

<H5*]  *What  effect  will  the  defect  in  the 
proceedings  against  the  infant  respondents 
have  upon  those  against  the  respondents,  which 
are  regular?  On  this  part  of  the  subject  I 
shall  be  very  brief  ;  for  I  take  it  for  granted 
that  very  little  need  be  said  to  show  that  in 
every  point  of  view  the  order  of  the  court  "be- 
low, setting  aside  the  proceedings  against  the 
adult  respondents,  cannot  be  supported.  In 
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most  cases,  all  the  persons  who  may  be  affected 
by  a  decree  of  the  Court  of  Chancery  must 
necessarily  be  made  parties.  There  are  cases 
also  where,  although  they  may,  yet  it  is  not 
absolutely  necessary  that  they  should  all  be 
made  parties. 

Whether  the  children  of  Mrs.  Towers  are  of 
the  one  or  the  other  description,  is  not  mater- 
ial, for,  in  either  case,  the  result  will  be  the 
same,  and  equally  tend  to  show  most  de- 
monstratively that  this  part  of  the  order  ap- 
pealed from  ought  to  be  reversed.  Let  us  sup- 
pose for  a  moment,  they  (the  children  of  Mrs. 
Towers)  were  necessary  parties  before  the 
order  or  decree  of  the  21st  May,  1804,  could 
be  made,  what  ought  the  Chancellor  in  this 
case  to  have  done  ?  Most  obviously  he  should 
have  told  the  other  respondents  they  ought  to 
have  made  that  objection  at  the  time  when  that 
order  was  about  to  be  entered  ;  and  although 
he  might  have  permitted  them  to  urge  this  de- 
fect on  the  petition  fora  rehearing,  they  ought 
not,  by  their  own  omission,  to  be  placed  in  a 
better  condition  than  they  were  in  at  the  time 
when  the  order  was  entered.  Suppose  this 
objection  had  been  urged  at  the  time  the  order 
of  the  2lst  of  May  was  about  to  be  entered, 
what  would  then  have  been  the  duty  of  the 
Chancellor  ?  Certainly  not  to  set  aside  all  the 
previous  proceedings  against  the  adult  re- 
spondents. He  would  have  suffered  the  cause 
to  stand  over  for  want  of  parties,  and  then 
the  complainants  (the  now  appellants)  might 
have  pursued  the  proper  course  to  bring  them 
into  court ;  and  this  is  *the  invariable  [*O16 
practice  of  the  Court  of  Chancery,  even  upon 
the  final  hearing  of  the  cause. 

On  the  other  hand,  if  the  children  of  Mrs. 
Maitland  might  have  been  made  parties,  though 
they  were  not  necessary  parties, it  is  certain  that 
the  omission  to  make  them  parties  could,  in  no 
possible  manner,  vitiate  the  proceedings  against 
the  adults.  That  part  of  the  order  appealed 
from,  therefore,  ought  to  be  reversed. 

Much  has  been  said  in  the  course  of  the  argu- 
ment to  prove,  that  in  consequence  of  the  de- 
lay which  took  place  in  making  the  assignment 
of  the  stock  which  fell  to  the  share  of  the  re- 
spondents, they  have  suffered  a  heavy  loss,  by 
reason  of  the  depreciated  value  of  it  ;  and  it 
has  been  insisted  that  the  respondents  are  en- 
titled to  some  relief  from  this  court  on  that 
ground.  This  is  a  minor  question  in  the  cause, 
but  which,  notwithstanding,  requires  some 
consideration.  The  administration  of  this 
estate,  in  relation  to  the  personal  property,  is 
yet  before  the  Chancellor.  If,  on  the  closing  of 
the  transaction,  on  the  final  liquidation  of  tin; 
accounts,  this  should  be  considered  a  valid 
claim  on  the  part  of  the  respondents  (and  on 
this  I  give  no  opinion),  the  Chancellor,  upon 
a  proper  application,  is  competent  to  enforce 
it.  To  do  the  respondents  justice  in  this 
respect,  it  is  surely  not  necessary  to  set  aside 
the  order  of  the  21st  of  May.  The  nonper 
formance,  on  the  part  of  the  appellants,  of  that 
order,  can  never  be  a  ground  for  vacating  it. 

I  have.  I  am  sensible,  consumed  much  of  the 
time  of  this  court  in  giving  my  reasons  for  the 
opinion  I  have  formed  in  this  cause.  Hut  the 
importance  of  the  decision  al>out  to  IM-  pro- 
nounced, and  the  very  great  responsibility 
which  attaches  to  all  who  participate  in  that 
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decision,  render  it  necessary  for  me  to  detain 
the  court  a  few  moments  longer. 

If  the  order  of  the  21st  of  May  is  set  aside, 
as  it  respects  the  children  of  Mrs.  Towers  only, 
and  is  permitted  to  stand  as  to  the  other  re- 
O17*]  spondents,  there  can  *be  no  difficulty 
in  the  consequences  which  will  flow  from  it. 
The  election  as  to  all  the  respondents  being  es- 
tablished, the  rights  of  the  parties  can  be  easily 
ascertained,  and  will  admit  of  but  little  room 
for  future  controversy,  if  the  parties  are  dis- 
posed to  peace.  The  question  as  to  the  value 
of  Rose  Hill  will  be  open  to  inquiry,  as  be- 
tween the  appellants  and  the  children  of  Mrs. 
Towers,  and  the  interest  of  all  the  respondents 
in  the  property  not  elected  by  the  appellants, 
will  remain  in  the  same  state  as  if  the  whole 
of  the  order  of  the  21st  of  May  were 
established. 

There  are  many  other  important  considera- 
tions which  might  be  urged  against  setting 
aside  the  order  of  the  21st  of  May,  1804,  which 
I  forbear  to  mention.  Mrs.  Heyward  is  no 
party  to  the  petition  for  a  rehearing,  neither 
is  she  a  party  now  before  this  court.  This  cir- 
cumstance has  not  been  without  its  influence 
in  producing  the  opinion  I  have  formed. 

I  am,  therefore,  of  opinion  that  such  part  of 
the  order  appealed  from,  as  directs  all  the  pro- 
ceedings purporting  to  have  been  had  against 
the  children  of  Mrs.  Towers,  to  be  set  aside, 
be  affirmed,  and  that  the  remaining  part  of  the 
said  order  relating  to  the  proceedings  against 
the  other  respondents,  be  reversed. 

KENT,  Ch.  J.,  THOMPSON,  and  SPENCER, 
JJ.,  were  absent. 

CLINTON,  Senator.  This  cause  has  derived 
importance,  not  only  from  the  magnitude  of 
the  property  which  it  involves,  but  from  the 
long  and  animated  discussion,  the  eloquent 
appeals,  and  the  learned  researches  which 
have  been  exhibited  in  this  place.  After  an 
attentive  hearing  and  mature  deliberation,  we 
are  now  called  upon  to  pronounce  our  decision. 

Nicholas  Cruger,  the  former  husband  of  the 
female  appellant,  and  the  father  and  grand- 
618*]  father  of  the  respondents,  *died  pos- 
sessed of  a  large  estate  in  houses  and  lands, 
money  and  stock,  of  various  descriptions.  He 
left  six  children  by  his  first  marriage,  and  one 
by  his  second.  Four  of  the  children  had  ar- 
rived at  full  age,  and  three  were  infants,  when 
the  proceedings  upon  which  this  appeal  is 
founded  were  commenced.  By  his  will,  dated 
several  years  before  his  death,  he  left  one 
third  part  of  his  estate,  both  real  and  person- 
al, to  his  wife  and  to  her  heirs  and  assigns  for- 
ever ;  and  he  directed  that  his  wife  might,  if 
agreeable  to  her,  take  her  third  out  of  such  part 
or  parts  of  his  estate,  real  and  personal,  or  out 
of  either  of  them,  as  she  might  choose,  so  that, 
on  a  fair  and  equitable  valuation  or  appraise- 
ment of  the  same,  the  said  part  or  parts,  so 
chosen  by  her,  should  not  together  exceed  one 
third  of  his  said  real  and  personal  estate.  The 
remaining  two  thirds  were  given  to  his  chil- 
dren, to  be  divided  among  them,  share  and 
share  alike,  to  be  paid  on  their  severally  arriv- 
ing at  the  age  of  twenty-one,  and  the  income 
of  the  proportion  of  the  minors  was  to  be  ap- 
plied, during  infancy,  to  their  support  and 
education,  and  to  be  paid  to  them,  or  for  their 
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use,  either  annually  or  otherwise,  as  occasion 
or  their  necessities  might  require.  The  wife 
and  three  friends  of  the  testator  were  appoint- 
ed his  executors,  with  full  power  to  sell  and 
convey  his  real  estate  ;  and  his  executors  were 
directed,  as  soon  after  his  death  as  his  wife 
should  choose,  "  to  assign  and  convey  to  her 
the  one  third  part  of  his  estate,  real  and  per- 
sonal, as  before  devised  and  bequeathed  to  her, 
in  manner  and  form  as  is  therein  mentioned." 

The  friends  of  the  deceased  declined  to  act 
as  executors,  and  the  administration  of  the  es- 
tate fell  to  the  widow,  who  took  upon  herself 
the  trust.  The  persons  thus  appointed  to  ap- 
portion the  estate  under  the  will,  and  with  full 
power  over  the  subject,  having  refused  to 
serve  in  that  capacity,  serious  difficulties  arose 
as  to  the  allotment  of  the  widow's  share.  Three 
of  the  heirs  were  infants,  and  one  of  the 
adults,  Mrs.  Towers,  was  in  a  foreign 
•country.  An  arrangement  among  the  [*6 1 9 
devisees  and  legatees  would  not  only  be  incon- 
venient, as  it  respected  the  absent  one,  but  in 
relation  to  the  minors.it  would  not  be  bind- 
ing. Under  these  circumstances,  the  female 
appellant  called  to  her  assistance  counsel 
learned  in  the  law,  who  advised  her  to  insti- 
tute an  amicable  suit  in  chancery,  for  the 
purpose  of  appropriating  to  herself  her  share,  • 
and  of  silencing  all  future  controversy.  The 
suit  was  instituted.  In  its  progress  through 
the  court  the  parties  became  hostile.  The 
proceedings  became  complicated,  and  were 
spun  out  to  a  great  length,  and  hearing  after 
hearing,  order  after  order,  and  decree  after 
decree,  having  taken  place,  we  are  now  to  de- 
cide upon  an  appeal  from  an  order  of  the 
Court  of  Chancery,  which  has  set  aside  all  the 
proceedings  in  the  cause  against  the  infant 
children  of  Elizabeth  Towers,  one  of  the  heirs, 
and  all  the  proceedings  against  the  other  re- 
spondents, subsequent  to  the  putting  in  their 
answers  to  the  bill  of  revivor. 

The  cardinal  point  of  controversy  is  the 
valuation  of  a  part  of  the  estate  known  by  the 
name  of  Rose  Hill,  and  a  lot  in  its  vicinity. 
The  improper  motive,  and  the  incorrect  con- 
duct charged  against  the  appellants,  and  the  ir- 
regular proceedings  alleged  to  have  taken 
place,  are  all  exhibited  with  a  view  to  operate 
upon  that  subject  ;  and  in  order  to  present 
auxiliary  inducements  to  the  court,  in  case  of 
too  low  an  estimate  of  that  property,  to  allow 
the  respondents  to  come  in  and  divide  it,  ac- 
cording to  its  real  value,  with  the  appellants. 
In  order  to  decide  properly  on  this  contro- 
versy, it  will  therefore  be  necessary  to  in- 
quire, 

1.  Whether  the  property  at  Rose  Hill  and 
in  its  neighborhood  was  really  fixed  at  too  low 
a  price. 

2.  If  it  was,  whether    the  respondents  are 
concluded  by  any  subsequent  acquiescence,  or 
any   proceeding  in  the  cause  ;  this  court  tak- 
ing into  view  the  infancy  of  some  of  them, 
the    conduct    of    the    appellants    to    others, 
*and  any  irregularities  that  may  have  [*(J2O 
occurred  in  the  management  of  the  suit 

In  determining  the  value  of  Rose  Hill,  it  is 
of  primary  importance  to  fix  upon  the  period 
of 'estimating  it  *  and  in  order  to  do  this  with 
propriety,  it  is  necessary  to  retrospect  to  the 
will.  The  trustees,  if  they  had  acted,  would 
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undoubtedly  have  been  at  liberty,  at  any 
time  before  the  allotment  to  the  widow,  to 
have  calculated  the  value  of  the  estate.  In- 
deed, it  would  have  been  their  incumbent  duty, 
if  a  sudden  and  extraordinary  rise  had  taken 
place  in  the  value  of  any  portion  of  the  prop- 
erty, to  have  revised  and  corrected  their  valua- 
tion, at  the  very  moment,  when  they  were 
about  executing  the  conveyance  to  the  widow, 
under  the  will.  Suppose,  for  instance,  that 
they  had  compiled  a  .schedule  of  the  estate, 
had  appraised  the  value  of  the  parts,  had  esti- 
mated Rose  Hill  at  $50,000,  and  on  the  20th  of 
May,  1804,  had  given  directions  to  counsel  to 
have  the  writings  made  out  for  their  signature, 
on  the  next  day  (the  day  on  which  the  election 
and  appraisement  were  confirmed  by  the  Chan- 
cellor), and  suppose  that  when,  on  the  eve  of 
executing  the  conveyance,  it  was  satisfactorily 
•established  to  them  that  the  land  at  Rose  Hill 
was  greatly  undervalued,  and  that  it  was 
worth  $100,000;  is  there  a  man  who  hears  me 
that  would  hesitate  to  say,  that  it  was  not  the 
duty  of  the  trustees  to  throw  aside  the  writ- 
ings, and  to  make  a  new  appraisement  ?  The 
proceedings  in  chancery  were  instituted  with 
A  view  to  remedy  the  evils  that  resulted  from 
the  declension  of  the  trustees.  The  Chancel- 
lor stood  in  their  place.  He  was  to  make  an 
equitable  allotment  under  the  will,  and  at  any 
time  before  he  made  it,  or,  in  other  words, 
confirmed  the  appraisement  and  election,  it 
was  proper  and  obligatory  on  him  to  correct 
the  valuation,  and  to  see  that  it  was  fair  and 
just.  In  deciding  on  the  value  of  Rose  Hill, 
the  proper  era  to  select,  is  the  21st  of  May, 
«21*j  1804.  The  time  *in  which  the  ap- 
praisement was  made  is  not  the  time  to  govern 
us.  The  appraisers  were  not  necessary,  un- 
der the  will.  The  Chancellor  himself  ought 
to  have  made  the  valuation.  The  regular 
course  of  the  court  would,  indeed,  have  been 
to  have  directed  the  master  to  report  a  sched- 
ule of  the  estate,  and  the  value  of  the  several 
parts,  and  then,  after  the  election  of  the 
widow,  to  have  referred  the  subject  to  the 
master,  and  on  his  report  to  have  examined 
the  whole  case,  and  to  have  confirmed  or  an- 
nulled the  election,  as  equity  should  prescribe. 
The  appointment  of  appraisers  was  a  substi- 
tute for  the  master,  who  would  unquestionably 
have  called  in  well-informed  men,  and  have 
taken  their  opinion,  under  oath,  of  the  value 
of  the  property.  But  as  the  Chancellor  consid- 
ered the  appointment  of  commissioners  as 
the  most  eligible  mode  of  informing  his'  con- 
science, I  certainly  do  not  object  to  the  meas- 
ure ;  but  I  contend  that  when  the  appraise- 
ment was  exhibited  to  the  Chancellor,  and  he 
was  called  on  to  decide  on  its  merits,  that  the 
21st  of  May,  1804,  the  period  he  was  so  called 
upon,  not  the  7th  of  March,  1803,  thedateof  the 
appraisement,  was  the  proper  time  at  which  to 
calculate  the  value  of  the  property. 

It  is  not  correct  to  say  that  the  value  must 
be  considered  as  definitively  established  at  the 
time  of  the  election  ;  that  previous  to  it,  the 
widow  was  a  tenant  in  common  with  the  heirs, 
but  that  the  election  severed  the  otate.  and 
made  her  a  tenant  in  severally  of  the  proper- 
ty elected.  The  admissions  of  the  appellants 
themselves  contradict  this  position.  In  the 
•decree  of  confirmation  of  the  21st  of  May. 
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1804,  entered  by  the  consent  of  the  parties,  the 
sanction  of  the  court  to  the  validity  of  the 
election  was  deemed  essential.  If,  previous 
to  the  confirmation,  and  after  the  election, 
any  public  calamity  had  occurred  which 
would  have  diminished  greatly  the  value  of 
the  property  selected,  it  would  have  been  com- 
petent for  the  appellants  to  come  in  and  pro- 
test against  the  confirmation.  *For  in-[*G22 
stance,  if  any  earthquake  had  swallowed  up 
the  place,  or  if  an  inundation  of  the  ocean  had 
swept  it  away,  it  would  be  hard  and  unjust  to 
tie  down  the  appellants  to  their  selections.  In 
like  manner,  any  extraordinary  rise  in  the 
value  of  the  lands  ought  not  to  be  confined  to 
them  ;  but  the  loss  should  fall  on  the  estate 
generally,  and  the  advantage  be  dispensed  in 
the  same  way.  Before  confirmation  the  par- 
ty is  not  bound.  This  principle  is  recognized 
in  the  case  Ex-parte  Miner  (11  Yes.,  559).  A 
person  purchased  an  estate  before  a  master, 
and  presented  a  petition  to  have  the  report  of 
the  master  confirmed  but  before  any  order 
was  made,  a  barn  and  stable,  part  of  the 
premises,  were  destroyed  by  fire.  The  Lord 
Chancellor  decided  that  the  loss  should  not 
fall  on  the  vendee,  but  that  it  should  be  de- 
ducted from  the  purchase  money,  upon  the 
ground  that  no  right  or  interest  passed  in  the 
property  until  confirmation.  The  election  in 
this  case,  was  in  the  nature  of  a  purchase  or 
investment  of  a  certain  interest,  springing  out 
of  the  will,  in  certain  lands,  and  the  appellants 
could  obtain  no  permanent  interest,  nmtil  the 
court  gave  to  their  selection  the  stamp  of  its 
authority.  A  question,  however,  of  very  con- 
siberable  importance  presents  itself,  in  rela- 
tion to  the  nature  of  the  confirmation  of  the 
21st  of  May,  1804.  The  decree  states  that  the 
writing  purporting  to  be  the  election  by  the 
appellants,  of  the  several  parcels,  or  articles, 
as  the  one  third  part  of  the  estate  devised  to 
the  female  appellants  by  the  testator,  shall  be 
deemed  to  be  confirmed ;  but  to  remain  in  the 
hands  of  the  master,  subject  to  the  further  or- 
der of  the  court.  And  the  whole  complexion 
of  the  decree  evidently  shows  that  something 
ulterior  was  to  be  done,  that  the  final  set- 
tlement was  postponed,  and  that  the  court  re- 
served to  itself  the  right  of  modifying,  of 
changing,  or  of  setting  aside  the  arrangement, 
as  long  as  matters  in  controversy,  or  for  ad- 
justment, remained  before  it. 

The  Rose    Hill    farm    contains    ninety-two 
acres,  and  has  *a  spacious  house  and  [*<>liIJ 
suitable  out-houses.     It  is  less  than  one  mile 
!  from  the   paved    streets  of  the   city  of  New 
j  York,   and  about  three  miles    from  the   City 
j  Hall.      It    is  washed  on  one  side  by  the  waters 
i  of  the  East  River,  and  is  bounded  on  the  other 
by  the  great    post-road,  which,  after  proceed- 
i  ing  a  few   miles,  spreads  itself  in   three  dirce- 
j  lions  ;  one  to    Hell  Gate    ferry,  which    com- 
|  municates  with  Long  Island,  and  the  remain- 
!  ing  two  routes  to  Ilarlaem  Bridge  and  King's 
\  Bridge,  the  only  avenue  to  the  continent.     In 
I  point  of  situation  and  aptitude  of  conveision 
into  town  lots,   for  the  accommodation  of  the 
citizens  of  New  York,  it  is  unequalled.     The 
extension  of  On-hard  Street,  as  has  been  for  a 
long  time   contemplated,   and  has  lu-en  com- 
menced by  the-  corporation,  through  the  lands 
of  Sluvesant   and  others,  and  this  farm,  will 
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enhance  its  value  beyond  all  conception.  A 
person,  called  upon  in  May,  1804,  to  estimate 
the  value  of  Rose  Hill,  ought  to  have  calculat- 
ed, not  its  value  in  gross  or  in  mass,  as  it 
would  bring  under  the  hammer,  without  any 
favorable  terms  of  credit,  and  not  well  hus- 
banded or  managed  ;  but  he  would  have  taken 
into  consideration  its  favorable  position,  its 
propinquity  to  the  city,  the  sales  of  the  neigh- 
boring lands,  the  intended  extension  of 
Orchard  Street,  and  the  immense  price  which 
the  place  would  bring  when  converted  into 
town  lots.  He  would  also  consider  that  the 
great  augmentation  of  the  value  of  property 
on  the  island  of  New  York  did  not  arise  so 
much  from  any  extraordinary  visitation  of 
Providence,  as  from  fixed  and  continually 
operating  causes.  An  immense  mass  of  popu- 
lation was  confined  within  a  narrow  strip  of 
land  surrounded  by  the  waters  of  the  Hudson 
and  East  rivers.  This  mass  was  invigorated 
by  industry,  enriched  by  commerce,  animated 
by  enterprise,  and  was  progressing  with  a 
rapid  and  unceasing  step.  It  was  breaking 
with  irresistible  force  through  the  limits  in 
which  it  had  been  confined,  and  was  extend- 
ing itself,  with  astonishing  celerity,  into  all 
OU4*]  parts  of  the  country.  *The  rise  of 
land  in  the  vicinity  of  the  city  was  then  as 
certain  as  the  extension  of  the  city,  and  as  its 
increase  of  inhabitants.  This  population  was 
not  only  argumented  by  natural  increase,  but 
by  crowds  of  strangers  from  France,  from 
Great  Britain,  from  Ireland  and  the  West 
Indies,  who  took  refuge,  in  our  peaceful 
clime,  from  the  ravages  of  war  and  the  op- 
pressions of  despotism.  The  commercial  and 
enterprising  genius  of  New  England  also  per- 
ceived that  New  York  was  destined  by  nature 
to  command  the  commerce  and  to  be  the  great 
storehouse  and  emporium  of  two  thirds  of  the 
United  States,  and  to  that  place  her  sons  re- 
sorted from  all  quarters,  and  prospered.  That 
dreadful  pestilence,  which  exhibits  death  in  its 
most  terrific  forms,  had  visited  the  city  in  the 
summer  and  autumn  of  1803,  had  compelled 
its  inhabitants  to  retire  from  the  scene  of 
agony  and  horror,  and  had  inculcated  a  gen- 
eral impression  that  to  obtain  safety  in  future 
it  was  necessary  to  retire  in  season  into  the 
country. 

In  order  to  illustrate  the  predominance  and 
influence  of  that  opinion,  it  is  only  necessary 
to  say  that  in  1805,  when  the  yellow  fever 
again  appeared,  the  commercial  and  exposed 
parts  of  the  city  were  immediately  and  gener- 
ally evacuated,  the  citizens  having  purchased 
or  procured,  in  season,  places  of  retirement 
and  safety  ;  and  that  when  it  prevailed  in 
1798,  owing  to  the  neglect  of  this  salutary  pre- 
caution, the  ravages  of  the  disease  were  dread- 
ful. The  sales  at  Kip's  Bay,  which  took 
place  on  the  16th  of  May,  1804,  five  days  be- 
fore the  confirmatory  decree  in  this  cause,  ex- 
hibit, in  the  strongest  point  of  view,  the  opera- 
tion of  the  causes  I  have  just  mentioned,  on  a 
favorable  local  situation,  and  after  a  visitation 
of  yellow  fever.  "  Kip's  Bay,  where  the  lots 
sold  are  situated,  is  near  half  a  mile  farther  in 
the  country,  and  the  land  sold  on  an  average 
at  a  sum  "exceeding  $2,000  an  acre.  Rose 
Hill,  if  divided  into  lots,  would  certainly  have 
brought  more.  Exclusive  of  streets,  it  would 
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produce  *at  least  a  thousand  building  [*625 
lots,  which,  at  the  low  rate  of  $250  a  lot, 
would  amount  to  $250,000.  The  sales  of 
Bridgen's  property  by  the  master,  on  the  5th 
of  August,  1803,  produced,  on  an  average, 
$530  per  acre  ;  but  the  situation  is  not  so- 
favorable  ;  some  of  the  parcels  were  large, 
and  it  is  probable  that  the  title  was  suspicious. 
But  this  is  not  a  contemporaneous  transaction. 
It  took  place  nine  months  before  the  con- 
firmatory decree.  The  testimony  of  Titus  re- 
lates to  June  or  July,  1802,  when  he  states 
that  he  could  have  purchased  at  Kip's  Bay  for 
four  hundred  pounds  an  acre.  The  subsequent 
sales  by  Hone  show  the  rapid  rise  of  prices 
after  that  period.  The  fact  of  the  appraisers 
valuing  Union  Hall,  which  is  six  miles  out  of 
town,  and  not  one  fourth  as  valuable  per  acre 
as  Rose  Hill,  at  $625  per  acre,  shows,  demon- 
stratively, the  little  reliance  that  can  be  re- 
posed in  the  estimate.  The  circumstance  that 
it  was  incumbered  with  the  lives  of  General 
and  Mrs.  Gates  is,  no  doubt,  a  great  deduction 
from  its  value.  The  general  was,  at  the  time 
of  the  appraisement,  seventy-five  years  old, 
and  is  since  dead,  and  his  lady  was  sixty-three. 
To  allow  seven  years  for  the  falling  in  of  the^ 
two  lives,  and  $2,000  per  annum  for  the  estate, 
would  be  $14.000,  which,  added  to  the  $50,- 
ODO,  would  make  $64,000,  a  sum  totally  inade- 
quate, at  the  time,  even  when  the  appraise- 
ment was  made.  I  reject  the  calculation  of 
Dr.  K.,  as  an  absurdity  on  the  face  of  it.  He 
claims  for  the  tenants  for  life  upwards  of  $41  ,- 
000.  His  calculation  is  founded  upon  an  arbi- 
trary hypothesis.  He  assigns  no  sufficient 
reasons ;  and,  from  a  letter  read  in  court 
(which  is  not  in  the  printed  case),  it  appears, 
when  called  upon  by  the  appellant  for  an  ex- 
position of  the  grounds  of  his  calculation,  that 
he  wraps  himself  up  in  mystery,  exacts  blind 
and  implicit  confidence,  as  the  price  of  ten 
years'  study  and  profound  meditation.  The 
mysteries  of  his  calculations,  like  the  Eleusin- 
ian  rites,  are  to  be  concealed  from  *vul-  [*($2(> 
gar  eyes,  and  it  is  sufficient  for  him  to  say, 
Hoc  wlo,  sicjubeo,  sit  pro  ratiane  voluntas.  No- 
man  who  knows  anything  about  the  situation 
of  Rose  Hill  but  would  be  perfectlv  convinced 
that  $25,000  would  be  a  great  and  exorbitant- 
price  to  buy  out  the  present  incumbent.  Upon 
a  view  of  the  whole  case,  from  a  personal 
knowledge  of  the  property,  from  a  comparison 
with  other  and  contemporaneous  sales,  and 
from  a  careful  retrospect  to  the  situation  of 
real  property,  at  that  period,  I  have  no  ques- 
tion but  that  Rose  Hill  was  greatly  under- 
valued by  the  appraisers,  and  that,  between 
that  period  and  the  time  of  the  confirmatory 
decree,  it  had  greatly  increased  in  value. 
When  some  of  the  respondents,  afterwards, 
offered  to  pay  $100,000,  on  a  short  credit,  for 
Rose  Hill,  subject  to  the  incumbrance  of 
General  and  Mrs.  Gates'  lives,  they  did  not 
offer  its  value.  At  that  price  the}'  would  have 
made  a  most  lucrative  bargain. 

But  allowing  all  possible  force  to  the  inade- 
quacy of  the  price,  it  becomes  now  an  import- 
ant inquiry  how  far  a  circumstance  of  that 
kind  can  have  weight  in  this  court.  The  re- 
spondents, it  will  be  said,  have  all  declared 
their  consent  to  the  election.  The  infants 
are  bound  by  the  acts  of  their  guardians,  the 
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adults,  by  their  own  stipulations,  and  the 
records  of  chancery,  rise  up  in  judgment 
against  them.  It  is  well  established  that  in 
making  a  bargain,  a  mere  inadequacy  of  price 
will  not,  alone  and  unsupported  by  other  cir- 
cumstances, be  sufficient  to  set  aside  a  con- 
tract. The  case  of  Heathcote  v.  Paignon  (2 
Bro.  Cas.,  167)  speaks  this  language.  This 
was  an  application  to  set  aside  an  annuity, 
where  there  was  23  per  cent,  clear  profit,  with 
a  certainty  of  the  principal  being  secure,  and 
where  the  terms  were  such  as  to  show  evi- 
dently the  distress  of  the  party.  The  Lord 
Chancellor,  in  pronouncing  his  opinion  in  this 
case,  said,  "  If  mere  inadequacy  is  the  ground, 
it  should  seem  that  it  was  scarcely  sufficient, 
but  there  is  a  difference  between  that  and  evi- 
dence arising  from  inadequacy  ;  if  there  is 
such  inadequacy  as  to  show  that  the  person 
627*J  did  not  understand  *the  bargain  he 
made,  or  was  so  oppressed  that  he  was  glad  to 
make  it,  knowing  its  inadequacy,  it  will  show 
a  command  over  him  which  may  amount  to 
fraud.  If  the  transaction  be  such  as  makes 
overreaching  on  one  side  and  imbecility  on  the 
other,  it  puts  the  parties  in  such  a  situation  as 
to  show  that  it  could  not  have  taken  place 
without  superior  powers  ou  the  one  side  over 
the  other."  And  an  able  commentator  (Powell 
on  Contracts,  156),  in  remarking  on  this  case, 
says  "  that  the  circumstances  which  furnished 
evidence  of  the  seller's  having  been  distressed, 
and  that  his  distress  was  taken  advantage  of 
in  this  case,  seems  to  have  been  the  buyer's 
having  been  acquainted  with  the  seller's  want 
of  money,  and  his  having  enthralled  him  (the 
seller),  by  suffering  him  to  contract  a  debt,  by 
which  means  the  buyer  had  him  so  far  within 
his  power  as  that  he  might  have  distressed 
him,  on  his  noncompliance  with  his  own 
terms."  The  reporter  of  this  case  adds,  in  a 
note,  that  in  a  case  in  the  Exchequer,  in  1787 
(Griffith  v.  Spmtley),  the  Lord  Chief  Baron  de- 
termined, "  that  there  was  no  case  where  mere 
inadequacy  of  price,  independent  of  other  cir- 
cumstances, had  been  sufficient  to  set  aside  a 
transaction."  In  the  case  of  Oirynne  v.  Henton 
(1  Bro.  Cas.,  1)  Lord  Thurlow  observed  "  that 
to  set  aside  a  conveyance  on  that  ground 
solely,  there  must  be  an  inequality,  so  strong, 
gross  and  manifest,  that  it  must  be  impossible 
to  state  it  to  a  man  of  common  sense,  without 
producing  an  exclamation  at  the  inequality  of 
it."  Applying  the  spirit  or  principle  of  these 
cases  to  the  cause  before  us,  we  are  led  to  this 
conclusion — that  the  parties  are  concluded,  or 
estopped,  by  their  own  agreement  or  consent, 
in  the  Court  of  Chancery,  if  no  other  objection 
can  be  brought  forward  than  the  low  price  of 
Rose  Hill.  But  it  is  to  be  observed  that  slight 
circumstances,  connected  with  great  inequali- 
ty, will  induce  a  court  to  interfere  and  cor- 
rect the  evil.  In  the  case  of  P<*pe  v.  Ifatl*  (1 
Bro.  P.  C.,  870)  it  was  held  that  "  inadequacy 
of  price  alone  is  not,  when  all  parties  are  in 
<128*]  formed  respecting  that  *about  which 
they  are  contracting,  a  sufficient  ground  for  a 
court  of  equity  to  refuse  to  give  its  sanction  to 
a  contract,  unless  the  consideration  IK'  inade- 
quate in  a  degree  that  will  warrant  the  court 
to  conclude  fraud,  from  the  internal  evidence 
the  transaction  itself  furnishes  ;  yet  it  is  a 
strong  inducement  to  a  court  of  equity  to  seize 
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upon  any  other  ground  that  the  case  may 
furnish,  which,  coupled  with  that,  may  war- 
rant it  to  interfere  against  the  inadequacy." 
And  in  the  case  of  Morse  v  Royal  (12  Vesey, 
373)  the  Lord  Chancellor  declared,  "  If  the 
court  can  discover  that  some  advantage  has 
been  taken,  some  information  acquired,  which 
the  other  did  not  possess,  though  it  is  not  to  be 
precisely  discovered,  inadequacy,  without 
going  to  the  length  of  requiring  it  to  be  such 
as  strikes  the  conscience,  will  go  avast  way  to 
constitute  fraud." 

If,  therefore,  any  strong  circumstances  can 
be  presented  to  this  court  which  can  be  con- 
nected with  the  low  price  of  Rose  Hill,  we  can 
have  no  hesitation  in  decreeing  in  favor  of  the 
respondents.. 

And,  1.  It  is  alleged  that  the  appellants, 
probably,  obtained  information  of  the  ap- 
praisement of  Rose  Hill,  and  regulated  their 
selection  accordingly,  which  gave  them  an  un- 
just advantage  over  the  respondents.  Mrs. 
Rogers  had,  under  the  will,  an  unrestrained 
right  of  selecting  one  third  of  such  of  the 
property  as  she  chose.  In  the  exercise  of  this 
right,  she  ought  not  to  invade  those  of  others. 
The  appraisers  were  not  sworn  to  secrecy. 
They  were  only  sworn  to  a  faithful  execution 
of  their  trust.  The  object  of  the  appraise- 
ments was  to  enlighten  the  Chancellor,  not  to 
inform  the  parties,  and  all  that  Mrs.  Rogers 
could  expect  under  the  will  was  the  liberty  of 
selecting  her  favorite  objects,  without  any  ref- 
erence to  or  knowledge  of  the  specification  of 
the  value.  If,  therefore,  she  was  informed 
of  the  appraisement,  and  regulated  her  selec- 
tion by  the  undervaluation  of  a  particular  ar- 
ticle, not  by  a  just  exercise  of  the  right  of 
choice,  she  had  an  undue  *advantage,  [*(>UJ> 
which  ought  not  to  be  tolerated.  The  necessity 
of  arresting  an  inference  of  this  kind  was  so 
obvious  to  the  appellants  that  they  have  come 
forward  with  testimony.  Their  own  oaths  in 
this  case  would  have  silenced  all  suspicion, 
but  the  mode  in  which  their  testimony  appears 
creates  an  irresistible  conclusion  against  them. 
Low  and  Lawrence,  two  of  the  appraisers,  de- 
clare that  they  did  not  disclose  to  the  appel- 
lants or  to  any  other  person  or  persons,  except 
to  themselves,  as  associate  appraisers,  the  val- 
ue affixed  by  them  to  the  estate  of  the  testator, 
or  anv  part  thereof.  Hammond,  the  other 
appraiser,  testifies  that  he  never  divulged  the 
value  affixed  by  them  to  the  estate  of  the  tes- 
tator. This  latter  deposition  only  goes  to  an 
immaterial  point.  The  disclosure  of  the  total 
value  was  nothing.  The  substantial  matter 
was  a  divulging  of  the  value  of  the  parts, 
which  enabled  Mrs.  Rogers  to  compare  them, 
or  some  of  them,  together,  to  select  thow  that 
were  valued  low,  and  to  reject  those  that  wen' 
estimated  high.  This  omission  or  silence  is 
emphatically  expressive.  The  affidavits  of  the 
appraisers  were  all  written  by  the  Mime  hand, 
and  taken  on  the  same  day,  and  before  the 
same  master.  It  is  of  no  consequence  where 
the  affidavits  were  taken,  whether  in  West- 
Chester  or  in  New  York.  A  material  fact  is 
omitted,  which  enforces  a  belief  that  Hum 
mond  di(l  disclose  the  appraisement  of  Hose 
Hill,  by  which  means  it  reached  the  appellants; 
and  it  will  not  answer  to  talk  about  honor  or 
refined  sentiment  on  this  occasion,  if  the  party 
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deems  it  essential  to  establish  a  fact,  and  fails 
in  the  attempt.  If  the  court  consider  it  also 
important,  the  failure  must  recoil,  with  double 
force,  against  him.  In  justice  to  Mr.  Ham- 
mond, it  is  proper  to  state  that  his  affidavit  is 
by  no  means  incompatible  with  a  disclosure  of 
the  value  of  Rose  Hill.  In  the  mode  in  which 
the  charge  of  knowing  the  value  has  been  met 
and  repelled,  I  must  conclude  that  it  is  really 
well  founded. 

2.  It  is  charged  to  the  appellants  that  they 
unjustly  withheld  the  property  of  the  respond- 
O3O*]  ents,  which  had  *great  influence  in  in- 
ducing them  to  close  with  the  appraisement, 
whereby  their  interests  were  sacrificed. 

The  appellants,  in  relation  to  all  the  heirs  of 
Nicholas  Cruger,  were  in  direct  opposition.  It 
was  their  interest  to  go  beyond  the  third 
allowed  in  the  will,  and  the  interest  of  the 
heirs  to  prevent  it.  This  hostility  of  interests 
rendered  the  position  of  the  appellants  pecul- 
iarly delicate,  because  to  it  was  superadded  the 
character  of  trustees,  which  invested  them  with 
the  possession  and  management  of  the  whole 
estate,  and  which  enabled  them  to  withhold 
supplies  from  their  opponents,  and  to  exercise, 
a  control  over  their  will.  As  trustees  they 
were  possessed  of  two  thirds  of  the  estate,  and 
in  their  own  right  they  held  the  other  third. 
If,  therefore,  to  augment  their  own  shares, 
they  made  use  of  their  power  as  trustees,  they 
stand  without  any  claim  to  the  favor  of  the 
court  of  equity. 

Perhaps  it  cannot  be  emphatically  said  that 
advantage  was  taken  of  the  necessities  of  dis- 
tressed men.  Whether  the  wants  of  the  heirs 
were  real  or  factitious,  whether  they  originated 
from  a  desire  of  exhibiting  themselves  in  expen- 
sive life,  or  proceeded  from  an  intention  of  sup- 
plying their  families  with  necessaries,  we  shall 
not  now  undertake  to  ascertain.  We  know 
that  they  were  desirous  of  obtaining  posses- 
sion of  the  property  bequeathed  to  them,  and 
that  it  was  withheld,  until  they  acquiesced  in 
the  election  of  Mrs.  Rogers.  We  also  know 
that  they  supposed  it  necessary  for  the  support 
of  their  families  ;  that  Mr.  Bard  applied  to  the 
agent  of  the  estate,  and  was  refused  ;  that  Mr. 
Henry  Cruger,  Jun.,  applied  to  Mr.  Rogers  in 
person,  and  was  refused  ;  that  both  the  appel- 
lants gave  the  agent  a  general  direction  not  to 
make  any  more  advances  ;  that  Mr.  B.  P. 
Cruger  applied  in  writing  to  Mr.  Rogers,  and 
was  refused  until  a  final  settlement  should  take 
place  ;  that  they  did  not  receive  any  money 
for  nineteen  or  twenty  months,  and  were  so 
pressed  that  two  of  them  had  to  borrow  mon- 
O31*J  ey,  and  that,  *upon  their  assent  to  the 
decree  of  the  21st  of  May,  1804,  an  arrange- 
ment was  made  for  satisfying  their  wants  ; 
that  Mr.  Bard,  for  the  first  time,  received  mon- 
<jy,  in  the  following  June,  and  that  Mr.  H. 
Cruger,  Jun.,  also  participated  ;  and  that  the 
ground  which  Mrs.  Rogers  took,  in  protesting 
against  a  partial  settlement,  was  abandoned  ; 
that  the  very  decree  went  upon  the  ground  of 
a  partial  distribution,  and  that  it  actually  took 
place  when  his  object  was  accomplished.  He 
also  knew  that  Mrs.  Rogers,  during  her  widow- 
1»  ood,  had  divided  the  cash  in  bank,  without 
incurring  risk  or  any  responsibility  ;  that  Mrs. 
Henry  Cruger,  Jun.,  was  an  infant,  and  that 
it  was  expressly  enjoined  on  the  trustees  to 
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support  her  in  her  minority  ;  and  any  of  his 
counsel  could  have  told  him  that  he  run  no 
hazard  in  making  advances  to  the  children, 
within  their  proportions.  Although  I  am  far 
from  saying  that  any  systematic  design  of 
coercing  the  heirs  was  meditated  by  Mr.  Rog- 
ers, and  am  disposed  rather  to  attribute  the 
interruption  of  supplies  to  that  high  state  of 
feeling  arid  irritation  which  unfortunately  at- 
tends family  quarrels ;  yet  it  is  sufficient  to 
know  that  this  dispute,  with  whatever  views 
it  was  managed,  and  from  whetever  cause  it 
originated,  had  the  effect  of  operating  unduly 
upon  some  of  the  respondents,  and  of  hasten- 
ing or  producing  their  compliance,  without  a 
full  and  fair  view  of  the  ground  on  which  they 
stood. 

3.  It  is  obvious  that  great  irregularities  have 
taken  place  in  the  management  of  this  cause  ; 
that  the  rights  of  infants  have  not  been  pro- 
tected with  that  circumspection  which  the  law 
requires,  and  that,  particularly,  one  of  the 
heirs,  Mrs.  Towers,  and  her  orphan  children, 
have  been  unduly  and  irregularly  brought  be- 
fore the  court. 

The  original  answer  of  Mrs.  Towers  was 
signed  by  a  solicitor,  without  any  authority. 
He  was  so  conscious  *that  he  had  [*O32 
brought  her  surreptitiously  into  court,  that  he 
obtained  the  signature  of  one  of  her  attorneys, 
John  Nixon,  who  had  been,  together  with 
David  Walker,  appointed  jointly"  to  manage 
the  ordinary  business  of  the  estate,  and  who 
had  no  authority  to  bind  her  by  an  answer  in 
chancery.  Mrs.  Towers  also  had  intermarried 
with  Mr.  Maitland,  at  the  time  of  filing  the  bill, 
which  was  exhibited  against  her  as  &  feme  sole. 
The  suit  had  also  abated  by  the  intermarriage 
of  the  appellants,  before  the  heirs  of  Mrs. 
Towers  had  been  brought  in,  and  the  order  for 
the  revival  of  it  against  her  children  was  ir- 
regular, and  could  not  apply  to  them.  Wrhen 
the  confirmatory  decree  of  the  21st  of  May, 
1804,  was  entered,  Sarah  Cruger  and  the  chil- 
dren of  Mrs.  Towers  were  under  age,  and  their 
interests  were  sacrificed,  by  consent  of  the 
other  parties,  without  affording  the  court  an 
opportunity  of  examining  the  merits,  on  the 
report  of  the  master,  to  whom  it  was  referred 
to  report,  or  stating  to  the  court,  whose  pecul- 
iar province  it  is  to  protect  the  rights  of  in- 
fants, the  true  situation  of  the  case. 

In  11  Ves.,  563,  it  is  decided  that  a  commis- 
sion must  go  to  take  the  answer  of  an  infant 
out  of  the  country,  and  that  it  cannot  be  put 
in  on  motion ;  and  we  are  told  (2  Fonblanque, 
239)  ''tjiat  guardians  are  appointed  in  chancery, 
where  such  appointment  is  necessary  for  the 
purpose  of  protecting  the  infant's  general  in- 
terest, or  for  the  purpose  of  sustaining  a  suit, 
or  for  the  purpose  of  consenting  to  the  marriage 
of  the  infant,  and  that  a  guardian  cannot  be 
otherwise  appointed,  than  by  bringing  the  in- 
fant into  court,  or  his  praying  a  commission  to 
have  guardians  assigned  him."  None  of  these 
prescriptions  have  been  obeyed  ;  the  rights  of 
the  infants  have  been  compromitted,  in  every 
stage  of  the  proceedings,  by  a  species  of  legal 
Iwcus-pocun  ;  and  it  is  now  peculiarly  our  duty 
to  redress  their  injuries,  and  restore  them  to 
their  inheritance.  In  setting  aside  the  [*633 
proceedings  against  them,  we  must  also  em- 
brace those  against  the  adults  :  the  interests  of 
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all  the  heirs  are  identified,  as  against  the  ap- 
pellants. 

Lastly,  in  our  view  of  the  whole  case,  al- 
though it  is  proper  to  consider  and  respect  the 
intentions  of  the  testator,  yet  we  ought  to  bear 
in  mind  that  Mrs.  Rogers  took  under  the  will 
more  than  she  was  entitled  to  by  the  policy  of 
our  laws.  If  Mr.  Cruger  had  died  intestate, 
her  interest  in  the  reality  would  only  have 
been  for  life,  and  certainly  he  never  intended 
that  she  should  go  beyond  her  third,  as  given 
by  the  will.  He  left  seven  children — three 
unmarried  young  ladies  under  age,  and  a 
widowed  daughter  in  a  foreign  land.  Each  of 
these  children  would  be  to  the  widow  com- 
paratively poor.  Parental  affection,  the  strong- 
est feeling  of  the  human  heart,  the  sacrament 
of  nature,  implanted  by  the  Deity  in  our  bos- 
oms, for  the  preservation  and  perpetuation  of 
the  species,  is  always  awake  and  watchful 
over  the  destinies  of  our  offspring ;  and  it  is 
not  improbable  that  the  last  dying  injunction 
of  the  testator  was  to  guard  with  sacred  care 
the  inheritance  and  the  fortunes  of  his  chil- 
ren,  and  when  on  the  bed  of  death,  if  his  eyes 
were  at  any  time  diverted  from  another  world, 
to  the  immense  possessions  that  he  was  about 
to  leave,  the  only  consolation  he  could  derive 
from  the  view  must  have  been  the  conviction 
that  his  enterprise  and  industry  had  transmit- 
ted the  blessings  of  affluence,  and  the  advan- 
tages of  fortune,  to  this  wife  and  orphan  child- 
ren. 

Without  attending  to  the  question  whether 
the  right  of  transmitting  our  acquisitions  to 
our  children  is  a  right  derived  from  the  laws 
of  nature,  or  founded  on  the  positive  institu- 
tions of  civil  society  ;  whether,  as  occupancy 
is  the  origin  of  exclusive  property,  the  right 
in  a  state  of  nature  does  not  cease  with  the 
CI54:*]  possession,  and  *determine  with  the 
life  of  the  possessor,  and  his  acquisitions  lapse 
into  the  common  and  undivided  property  of 
the  human  race,  subject  to  the  control,  and 
liable  to  the  enjoyment,  of  the  first  occupant  ; 
without  attending  to  these  inquiries,  which 
are  well  calculated  to  command  our  attention, 
and  arrest  our  curiosity,  we  cannot  but  be 
convinced  that  every  sympathy  of  nature, 
every  dictate  of  policy,  and  every  injunction 
of  religion,  rise  up,  and  declare  in  favor  of  the 
rights  of  inheritance.  The  man  who  would 
leave  his  children  destitute,  and  bequeath  his 
estate  to  strangers,  must  be  a  monster  in  the 
scale  of  moral  estimation  ;  and  although  our 
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law  will  not  annul  a  will  on  account  of  a  vio- 
lation of  those  ties  which  bind  a  parent  to  his 
child,  yet  it  will,  with  avidity,  embrace  any 
circumstance  that  operates  against  his  injus- 
tice, either  by  imputing  derangement  to  his  in- 
tellect, or  supposing  him  the  victim  of  fraud, 
and  the  dupe  of  imposture.  An  unequal  or 
unfavorable  distribution  is  liable,  in  degree,  to 
the  same  objections,  and  the  law  will  avail  it- 
self of  every  opportunity  to  support  the  rights 
of  inheritance,  and,  in  all  cases  of  doubt,  de- 
cide in  favor  of  the  children  against  claims 
that  may  be  set  up  by  the  widow  beyond  her 
dower,  and  the  third  part  of  the  personal 
estate.  The  intention  of  the  testator  is  always 
to  be  understood  to  be  under  the  government 
of  his  duty  ;  and  unless  he  at  once,  and  most 
palpably,  throws  aside  the  feelings  of  a  parent, 
and  renounces  the  obligations  of  a  man,  he  is 
to  be  supposed  to  possess,  to  cultivate,  and  to 
obey  them.  The  appropriation  to  the  female 
appellant  under  the  will,  although  her  conduct 
was  no  doubt  a  course  of  exemplary  affection 
and  fidelity,  was  far  too  liberal,  considering 
that  the  testator  had  seven  children — that  four 
of  these  were  females,  three  under  age,  and 
the  other  a  widow  with  four  orphan  children 
in  a  state  of  infancy.  This  disproportion  ought 
most  certainly  not  to  be  encouraged,  and  the 
wound  permitted  to  run  into  gangrene,  by 
*taking  from  the  children,  in  the  exe-  [*63«5 
cution  of  the  will,  and  adding  to  the  gigantic- 
portion  of  the  appellants.  Every  considera- 
tion of  justice  revolts  at  this  measure  ;  and  I 
feel  a  peculiar  pleasure,  that  in  forming  and 
pronouncing  this  decision,  my  feelings  as  a  man 
are  in  perfect  harmony  and  correspondence 
with  the  clearest  dictates  of  my  understanding, 
after  an  attentive,  an  impartial,  and  a  labor- 
ious examination  of  the  merits  of  this  cause. 

The  majority  of  the  court  concurred  in  this 
opinion  ;  and  it  was  thereupon  ordered,  ad- 
judged and  decreed  that  the  petition  of  appeal 
exhibited  by  the  appellants  be  dismissed,  with 
costs,  to  be  paid  to  the  respondents  by  the  ap- 
pellants ;  and  that  the  record  and  proceedings 
brought  here  by  the  said  appeal  be  remitted  to 
the  Court  of  Chancery,  to  be  proceeded  on  ac- 
cording to  law. 

Appeal  dismissed, 

Cited  in-2  Paige,  214 ;  3  Paige,  654 :  7  Paige,  371  ; 
34  N.  Y..  578;  11  How.  Pr.,  82 ;  32  How.  Pr.,  43 ;  2 
Abb.  N.  S.,24  ;  13  Blalchf.,  199. 
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HENDRICKS 

v. 

THE  COMMERCIAL   INSURANCE   COM- 
PANY. 

1.  Marine  Insurance — Warranty — "To  Have 
Sailed  Between  Certain  Dates  " — Noncompli- 
ance — Attaching  of  Policy. 

Policy  of  insurance  on  goods,  dated  21st  of  Decem- 
ber, 1808,  "  at  and  from  Bristol  to  New  York.  War- 
ranted to  have  sailed  between  the  20th  of  October, 
and  the  1st  of  December,  1808."  The  cargo  was 
wholly  Jadrn  on  board  the  vessel  at  Bristol,  before 
the  1st  of  December,  1808,  and  the  vessel  sailed  from 
Bristol  for  New  York,  after  the  1st  and  before  the 
21st  of  December,  1808,  and  arrived  in  safety.  In  an 
action  of  axxumpxit  brought  by  the  insured  for  are- 
turn  of  the  premium,  on  the  ground  of  a  noncom- 
pliance  with  the  warranty,  it  was  held  that  the  war- 
ranty, as  to  sailing,  applied  only  to  the  voyage,  and 
not  to  the  risk  in  port,  and  the  policy  attached  on 
the  goods  in  port;  and  a  risk  having  been  run, 
there  could  be  no  return  of  premium.* 

Citations— Marsh..  248,  249. 253, 558, 570 ;  Cowp.,  666; 
Id.,  601 :  Doug.,  780  ;  Cowp.,  784  ;  Marsh.,  272 ;  Park, 
339  ;  1  T.  It.,  *I3  ;  1  Ves.,  318  ;  Cowp.,  610 :  Doug.,  785, 
n.  1;  Cowp.,  009,670;  Park,  389.  390;  Marsh.,  p.  658, 
6«7  ;  Doug.,  751 ;  Marsh.,  655,  658,  660;  3  Burr.,  1237  ; 
1  Bos.  &  P.,  172 ;  Marsh.,  548. 

THIS  was  an  action  of  a#8ump#it  brought  for 
a  return  of  premium  ou  a  policy  of  in- 
surance, underwritten  by  the  defendants  for 
the  plaintiff,  dated  the  21st  of  December,  1808, 
upon  goods,  being  tin  in  boxes,  on  board  of 
the  ship  Thomas,  "  at  and  from  Bristol  to  New 
York."  valued  at  $9,180.  Premium,  10  per 
cent.  "  Warranted  to  have  sailed  from  the 
port  of  Bristol  between  the  20th  of  October, 
and  the  1st  of  December,  1808." 

The  cause  was  tried  at  the  last  June  sittings, 
held  in  New  York,  when  a  verdict  was  taken 
for  the  plaintiff,  by  consent,  for  $936.48,  sub- 
ject to  the  opinion  of  the  court,  on  a  case. 
2*]  *The  policy  was  admitted.  The  cargo 
insured  WHS  laden  on  board  the  vessel  at  Bris- 
tol, before  the  1st  of  December,  1808,  and  the 
vessel  .-ailed  from  Bristol  with  the  whole  of 
the  cargo  on  board,  after  the  1st  of  December, 

*If  a  v«  HW-I  Is  Insured  ut  and  from  a  place,  the  risk 
commences  during  her  stay  in  port;  and  if  she 
afterwards  anil,  on  an  entirely  different  voyage, 
though  the  insurer  be  discharged,  yet  there  can  DC 
no  return  of  premium.  Marine  Ins.  Co.  of  Alexan- 
dria v.  Tueker.  3  Cranch,  357. 
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and  before  the  21st  of  December,  1808,  and 
safely  arrived  in  the  port  of  New  York. 

Mr.  Brinkerhoff,  for  the  plaintiff,  contended 
that  the  policy,  at  the  time  it  was  underwrit- 
ten, was  an  invalid  contract,  and  being  void 
ab  initio,  the  note  which  was  given  for  the 
premium  was  not  supported  by  a  legal  consid- 
eration ;  and  it  having  been  paid  by  the  plaint- 
iff, he  was  entitled  to  recover  the  money  back 
from  the  defendants. 

A  warranty  in  a  policy  of  insurance  is  a 
condition  on  which  the  contract  is  founded, 
and  unless  the  condition  is  literally  performed^ 
the  contract  is  the  same  as  if  it  never  existed' 
(Park  on  Ins.,  422,  6th  edit.) 

The  condition  may  depend  on  the  happen- 
ing of  an  antecedent  or  of  a  subsequent  event. 
If  it  depend  on  the  happening  of  an  antece- 
dent event,  and  that  event  did  not  exist  at  the 
time  the  policy  was  underwritten,  then  the 
policy  is,  ab  initio,  a  nullity  ;  and  being  so, 
could  not  be  the  basis  of  a  legal  consideration. 

If  the  condition  depends  on  the  happening- 
of  a  subsequent  event,  and  that  event  does  not 
happen  according  to  the  terms  of  the  condi- 
tion, then  the  contract,  as  against  the  insurer, 
is  destroyed  ;  but  not  being  a  nullity  ab  initio, 
a  risk  may  have  commenced ;  and  in  such 
case,  the  underwriters  would  be  entitled  to 
the  whole,  or  at  least  a  part  of  the  premium. 

In  the  case  of  Bond  v.  Nutt  (Cowp.,  601), 
Lord  Mansfield  says  that  "11  warranty  to  de- 
part on  a  particular  day  is  a  condition  prece- 
dent "  (Cowp.,  603).  and  in  giving  his  opinion 
further,  in  that  case,  he  observes,  ••  the  policy 
was  made  on  the  *20th  of  August,  177(5,  [*;'j 
upon  the  contingency  of  a  fact  which  must 
have  existed,  one  way  or  the  other,  at  the  time- 
the  policy  was  underwritten.  That  contin- 
gency was,  that  the  ship  should  have  sailed  on 
or  before  the  1st  of  August  ;  consequently,  it 
must  have  taken  place  or  not,  before  the  20th 
of  August."  (Cowp.,  606.) 

In  the  present  case  the  policy  was  made  on 
the  21st  of  December,  on  the  contingency  of 
the  fact  that  the  vessel  had  sailed  on  or  before 
the  1st  of  December.  That  contingency.  then, 
must  have  taken  place  at  the  time  the'  policy 
was  underwritten,  or  it  was  a  nullity.  It  had 
not  taken  place  at  the  time  the  policy  was  un- 
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derwritten  ;  therefore  the  policy  was,  ab  tnitio, 
void. 

It  may,  perhaps,  be  contended  by  the  de- 
fendants that  the  policy,  by  force  of  the  wwrd 
"  at,"  attached  on  the  goods  in  port,  and  if 
they  had  been  lost  before  the  vessel  sailed  the 
underwriter  would  have  been  liable.  But  this 
argument  is  founded  on  the  supposed  exist- 
ence of  a  fact  which,  according  to  the  terms 
of  the  warranty,  could  not,  and  which,  in 
reality,  did  not  exist  at  the  time  the  policy  was 
underwritten.  But  admitting  that  the  goods 
had  been  lost  in  port  before  the  vessel  sailed, 
would  not  a  noncompliance,  at  the  time  the 
policy  was  made,  with  an  express  warranty, 
have'exonerated  the  underwriter  from  all  lia- 
bility for  such  loss  ?  Would  they  not  have 
contended  that  the  warranty  not  having  been 
performed,  there  was  no  contract  between  the 
parties  ? 

Assuming  then  the  fact,  which  is  admitted 
by  the  case,  that  there  was  a  breach  of  the 
warranty,  at  the  time  the  policy  was  made, 
there  cannot  be  a-state  of  facts  contemplated, 
which  could  create  a  liability  on  the  part  of 
the  underwriter,  or,  in  other  words,  which 
could  subject  them  to  a  risk  or  hazard.  And 
if  the  insurers  have  never  run  any  risk,  the 
premium  must  be  returned. 
4*]  *J//\  Wells,  contra,  contended  that  the 
policy,  in  this  case,  covered  the  goods  while  in 
port  ;  and  also,  on  the  voyage,  provided  the 
vessel  sailed  between  the  20th  October  and 
the  1st  December. 

If  the  vessel  has  actually  performed  the  voy- 
age in  safety,  at  the  time  the  policy  is  under- 
written, and  that  is  not  known  to  the  under- 
writer, he  may  retain  the  premium.  This  is  a 
matter  of  express  stipulation  in  all  our  poli- 
cies. (Park,  503,  6th  edit.) 

In  the  case  of  Hogg  v.  Homer  (Park,  394, 
and  515,  note)  the  vessel  was  insured  at  and 
from  Lisbon  to  England  ;  and  though  she 
deviated  the  moment  she  left  Lisbon,  yet  Lord 
Kenyon  held  that  there  could  be  no  return  of 
premium,  as  there  was  an  inception  of  the  risk 
"  at,"  and  the  contract  was  entire. 

The  warranty,  as  to  sailing  on  a  particular 
day,  is  not  a  condition  precedent,  so  as  to 
avoid  the  contract  where  the  policy  is  at  and 
from  the  place  ;  but  covers  the  vessel  in  port, 
and  during  the  voyage,  if  she  sails  as  war- 
ranted. In  Tyriev.  Fletclier  (Cowp.,  666)  the 
policy  was  at  and  from  London,  for  12  months, 
from  the  19th  of  August,  1776,  and  Lord 
Mansfield  laid  it  down  that  where  the  risk  is 
entire,  and  has  once  commenced,  there  could 
be  no  return  of  premium.  And  in  answer  to 
the  position  of  Mr.  Wallace,  that  where  the 
policy  is  "at  and  from,  provided  the  ship  sail 
on  or  before  the  1st  of  August,"  the  whole 
policy  would  depend  on  the  performance  of 
the  condition,  he  observed  "  that  cannot  be. 
A  loss  in  port  before  the  day  appointed  for  the 
ship's  departure  can  never  be  coupled  with  a 
contingency  after  the  day."  But  he  was  in- 
clined to  the  opinion  that  there  were  two  parts 
or  contracts  of  insurance,  with  distinct  condi- 
tions ;  first,  the  ship  is  insured  in  port,  pro- 
vided she  is  lost  in  port,  before  the  1st  of  Au- 
gust ;  second,  if  she  is  not  lost  in  port,  she  is 
insured,  for  the  voyage,  from  the  1st  of 
August,  to  the  port  specified  in  the  policy. 
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The  loss  in  port  must  happen  before  the  risk 
on  the  voyage  could  commence  ;  *and  the  [*5 
risk  in  port  must  cease  the  moment  the  risk  on 
the  voyage  began. 

In  the  case  of  Bond  v.  Nutt  the  policy  was 
like  the  present,  "  at  and  from  Jamaica  to  Lon- 
don ;  warranted  to  have  sailed  on  or  before 
the  1st  of  August,  1776,"  and  the  policy  was 
effected  on  the  20th  of  August,  1776.  Lord 
Mansfield  held  that  "by  force  of  the  words 
'at  and  from  Jamaica,'  the  vessel  was  pro- 
tected in  going  from  port  to  port,  and  till  she 
sailed."  And  in  Tyrie  v.  Fletcher  Mr.  Justice 
Aston  mentions  the  case  of  Bond  v.  Nutt,  to 
show  that  the  policy  attached  on  the  vessel  in 
port. 

Again,  in  Bennon  v.  Woodbridge  (Doug., 
781,  789),  Lord  Mansfield  refers  to  the  case  of 
Bond  v.  Nutt,  to  show  that  there  were  two 
risks,  and  that  the  policy  covered  the  vessel 
while  in  port.  Though  the  opinion  expressed 
by  Lord  Mansfield  in  Tyrie  v.  Fletcher,  as  to 
the  risk  being  divisible,  has  been  doubted,  yet 
this  doubt  relates  merely  to  the  question  con- 
cerning the  apportionments  of  premiums  about 
which  many  difficulties  existed  in  the  English 
courts.  It  is  now  the  settled  rule  in  England, 
that  where  a  vessel  is  insured  "  at  and  from 
her  port  of  departure,  with  a  warranty  to  sail 
on  or  before  a  particular  day,  and  she  does 
not  sail  according  to  the  warranty,  there  can 
be  no  return  of  premium  ;  for  the  risk  is  en- 
tire and  not  divisible,  unless  there  is  an  ex- 
press usage  to  authorize  an  apportionment  of 
the  premium."  (Park,  527,  519,  6th  edit ; 
Marsh.1  on  Ins.,  658,  660,  2d  ed.,  Meyer  v. 
Oregson,  Long  v.  Allen.) 

The  warranty,  as  to  the  time  of  sailing,  ap- 
plies to  the  voyage,  not  to  the  risk  in  port, 
which  is  a  previous  independent  risk,  when- 
ever the  policy  is  at  and  from  a  place.  Indeed, 
if  the  doctrine  of  the  plaintiff's  counsel  is  cor- 
rect, it  must  follow  that  in  every  case  where 
there  is  an  insurance  at  and  from  a  port,  with 
a  warranty  to  depart  with  convoy,  and  that 
vessel  should  be  lost  in  port,  there  could  be  no 
recovery,  because  the  warranty  was  not  per- 
formed. 

*If,  under  any  circumstances,  the  in-  [*G 
surer  might,  at  any  time,  have  been  called 
upon  to  pay  the  whole  sum  insured,  the  prem- 
ium is  earned,  and  he  shall  not  be  obliged  to 
return  any  part  of  it.  (Marshall,  643 ;  2 
Magens,  137.)  Now,  in  the  present  case,  the 
policy  attached  on  the  goods  in  port ;  and  if 
the  goods  had  been  lost  before  the  vessel  sailed, 
as  if  she  had  sunk  with  them  in  port,  or 
been  burnt,  or  it  had  become  necessary  to 
throw  them  overboard,  the  underwriters  would 
have  been  liable  for  the  loss. 

In  the  case  of  Taylor  v.  Lowell  (3  Tyng's 
Rep.,  331),  in  the  Supreme  Court  of  Massa- 
chusetts, the  policy  was  at  and  from  Calcutta, 
to  a  port  of  discharge  in  the  United  States. 
The  policy  was  dated  the  13th  of  January, 
1798,  and  the  insurer  represented,  at  the  time, 
that  the  ship  was  at  Calcutta  in  July,  1797, 
and  would  probably  sail  in  August,  1797.  She 
sailed  on  the  19th  of  August  for  the  United 
States,  but  proved  unseaworthy,  and  put  back 
to  Calcutta,  from  whence  she  did  not  sail  un- 
til the  1st  February,  1798  ;  it  was  held  that  the 
policy  attached  and  covered  the  subject  while 
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in  port,  and  that  there  could  be  no  return  of 
premium. 

VAN  NESS,  J.  The  question  arising  in  this 
•case  is,  whether  the  policy  ever  attached  upon 
the  subject  insured ;  and  if  it  did,  though  only 
for  a  single  moment,  it  is  admitted  there  can 
DC  no  return  of  premium.  On  the  part  of  the 
plaintiff,  it  is  contended  that  as  the  ship  did 
not  sail  from  the  port  of  Bristol  until  after  the 
1st  December,  the  goods  were  never  at  the 
risk  of  the  assurer,  and  the  vessel  and  cargo 
having  arrived  in  safety,  the  premium  ought 
to  be  returned.  The  defendant,  on  the  other 
hand,  insists  that  the  insurance  being  at  and 
from  Bristol,  the  goods  were  covered  whilst  in 
port,  and  that  the  warranty  to  have  sailed  ap- 
plies to  the  risk  on  the  voyage,  and  not  to  the 
risk  in  port.  This,  at  first  view,  would  seem 
to  be  a  case  of  difficulty  ;  but  I  think,  when 
7*]  *well  understood,  it  is  clearly  with  the 
defendant,  as  well  upon  principle  as  authority. 

In  the  construction  of  this  as  well  as  of  every 
other  written  contract,  efficacy  must,  if  possi- 
ble, be  given  to  every  part  of  it.  If  the  con- 
struction relied  upon  by  the  counsel  for  the 
plaintiff  be  correct,  then  the  word  "at"  in  this 
policy  is  altogether  nugatory.  The  insurance 
here,  upon  the  face  of  the  policy,  is  as  well  at 
the  port  of  Bristol  as  for  the  voyage,  and  we 
.are  to  presume  that  the  rate  of  premium  was 
regulated  accordingly.  If  there  had  not  been  a 
warranty  respecting  the  time  the  vessel  should 
sail,  there  could  not  be  a  return  of  premium. 
It  is  to  be  examined,  therefore,  whether  in  this 
case  we  are  compelled  to  reject  this  part  of  the 
contract  as  being  repugnant  to  the  terms  of 
the  warranty.  That  the  assured  contemplated 
that  these  goods  should  be  protected  at  the  port 
of  Bristol,  provided  the  goods  were  put  on 
board  the  vessel  there  before  the  1st  Decem- 
ber, is  not  to  be  disputed,  because  such  are 
the  express  terms  of  the  contract.  If  the 
words  in  this  warranty  had  been  such  as  are 
ordinarily  inserted,  viz.,  warranted  "  to  sail  " 
on  or  before  a  particular  day,  it  is  settled  that, 
there  can  be  no  return  of  premium  even  if  the 
voyage  is  never  commenced.  This  was  so  de- 
cided in  the  case  of  Meyer  v.  Gregxnn  (Marsh., 
558).  Buller,  J.,  said  that  in  all  insurances 
from  Jamaica  the  policy  runs  "  at  and  from," 
and  though  in  many  instances  the  voyage  has 
not  been  commenced,  yet  there  never  was  an 
idea  of  the  premium  being  returned:  and  to 
show  there  could  be  no  apportionment  in  that 
case,  he  adds,  "and  no  usage  has  been  found 
by  the  jury."  And  in  the  case  of  fjoiig  v.  AUe.n 
(Marsh.,  570)  the  same  principle  was  admitted, 
though  in  that  case  there  was  an  apportion 
raent  of  the  premium,  the  jury  having  found 
the  usage.  So  in  the  case  of  'lyrie  v.  Fletcher 
{Cowp.,  666),  Lord  Mansfield  says,  "a  case  of 
general  practice  was  put  by  Mr.  Dunning, 
where  the  words  of  the  policy  arc;  at  and  from. 
8*]  provided  the  ship  sail  on  or  *  be  fore  the 
1st  of  August.  A  loss  in  port  before  the  ship's 
departure  can  never  be  coupled  with  a  con- 
tingency after  the  day;  but  if  a  question  should 
arise  about  it,  as  at  present  advised,  I  should 
incline  to  be  of  opinion  that  it  would  fall  with-  j 
in  the  reasoning  of  the  determination  in  Rtf- 
venton  v.  Snow,  and  that  there  are  two  parts  or 
contractsof  insurance  with  distinct  conditions. 
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The  first  is,  I  insure  the  ship  in  port,  provided 
she  is  lost  in  port  before  the  1st  of  August ; 
and  second,  if  she  is  not  lost  in  port,  I  insure 
her  then  during  her  voyage  from  the  1st  of 
August  till  she  makes  the  port  specified  in  the 
policy."  And  here  I  would  observe  that  the 
case  put  by  Mr.  Dunning,  and  to  which  Lord 
Mansfield  gives  the  answer,  is  a  much  stronger 
case  than  the  present. 

The  principle  upon  which  these  cases  were 
decided  is  this,  that  the  warranty  to  sail  ap- 
plies to  the  voyage  and  not  to  the  risk  in  port, 
which  is  a  previous  and  indepe  dent  one, 
whenever  the  policy  is  at  and  from.  That  this 
is  the  principle  is  apparent  from  the  reason  of 
inserting  this  kind  of  warranty  in  the  policy. 
In  Marshall,  258,  it  is  said  that  "the  time  of 
sailing  is  so  material  that  in  many  policies  there 
is  a  warranty  to  sail  on  or  before  a  certain  day. 
Independently  of  the  effect  which  a  difference 
of  seasons  may  have  upon  the  risk,  and  of  the 
necessity  there  is  that  the  voyage  shall  end  in 
a  reasonable  time,  it  is  of  great  importance 
when  the  policy  is  at  and  from  a  place,  that 
there  be  a  day  fixed  for  the  ship's  departure,  in 
order  that  the  duration  of  the  risk  at  the  place 
may  be  ascertained."  If  this  be  the  true  reason, 
as  it  undoubtedly  is,  the  policy  attaches  the 
moment  it  is  effected,  and  the  risk  having  been 
run  in  port  there  can  be  no  return  of  premium 
even  if  the  voyage  is  never  undertaken.  Con- 
sequently, here  can  be  no  return  of  pre- 
mium. 

The  rule  in  England  now  appears  to  be,  to 
apportion  the  premium,  where  usage  has  set- 
tled the  rule  of  apportionment.  (Long  v.  Allen.) 
With  us,  however,  there  never  is  an  appor- 
tionment, because  we  have  no  usage. 
'  *Lord  Mansfield  may  not  always  have  [*9 
been  consistent  in  what  fell  from  him  on  the 
doctrine  of  dividing  the  risks  and  apportion- 
ing the  premiums  ;  but  I  believe  that  in  every 
case  he  will  be  found  uniformly  to  have  con- 
sidered the  risk  at  the  port  and  "on  the  voyage 
to  be  distinct  ;  and  that  when  the  subject  in- 
sured had  been  at  the  risk  of  the  assurer  for 
one  moment,  the  policy  attached.  But  it  has 
been  said  that  the  words  in  this  case  are  differ- 
ent from  those  used  in  the  cases  I  have  men- 
tioned. They  are  so.  The  words  here  are, 
"  warranted  to  have  sailed,"  &c.  Will  this 
make  any  difference  in  the  construction  of  the 
contract?  I  think  not;  and  that  the  legal 
effect  in  both  instances  is  precisely  the  same. 
In  the  first  place,  there  ought  not  to  be  a  dif- 
ferent effect  given  to  these  words,  because  the 
difference  in  the  phraseology  arises  altogether 
from  a  difference  in  the  time  when  they  are 
used.  If  a  policy  be  effected  before  the  day 
when  the  vessel  is  warranted  to  sail,  the  words 
arc  "  warranted  to  sail,"  &c.:  because  in  such 
case  the  event  to  which  they  refer  is  yet  to 
happen.  When,  however,  an  insurance  is 
made  upon  a  vessel  abroad,  with  a  warranty 
that  she  shall  have  sailed  on  a  day  already  past, 
the  phraseology  must  necessarily  be  varied  ac- 
cordingly. It  would,  therefore,  in  the  case, 
before  us,  have  been  absurd  to  say, "warranted 
to  sail  (the  policy  being  dated  21st  December, 
1808)  on  or  before  the  1st  day  of  December, 
instant."  This,  then.  twine  the  reason  for  the 
difference  in  the  words,  it  would  seem  to  me 
to  be  unjust  and  unreasonable  to  give  them  a 
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different  effect,  contrary  to  what  must  have 
been  the  contemplation  of  the  parties.  The 
reasons  for  inserting  them  in  this  policy  were 
precisely  the  same  as  they  would  have  been 
if  this  insurance  had  been  effected  before  the 
day  when  it  was  agreed  that  the  vessel  should 
have  departed  from  Bristol.  The  words 
(taking  into  view  the  time  when  this  policy 
was  effected)  are  substantially  the  same  ;  the 
risk  is  the  same  ;  the  premium  of  course  would 
1O*]  be  the.  *same  ;  and  yet,  strange  as  it  may 
seem,  the  legal  consequences,  it  is  contended, 
are  different. 

To  show  that  what  has  been  said  as  to  the  true 
construction  of  these  words  is  correct,  I  refer  to 
the  case  of  Bond  v.  A'utt  (Cowp. .  601).  There, 
as  in  this  case,  the  insurance,  which  was  "  at 
and  from, ".was  effected  after  the  day  stipulat- 
ed for  the  sailing  of  the  ship,  and  the  words 
are  precisely  similar  to  those  in  this  policy, 
"  warranted  to  have  sailed."  Lord  Mansfield, 
in  the  course  of  his  opinion  says,  "  The  policy 
was  made  on  the  20th  August,  1776,  upon  the 
contingency,  «fcc.,  of  a  fact  which  must  nave 
existed  one  way  or  the  other,  at,  the  time  the 
policy  was  underwritten.  That  contingency 
was  that  the  ship  should  have  sailed  on  or  be- 
fore the  1st  August ;  consequently  it  must  have 
taken  place  or  not,  upon  the  20th  of  that 
month.  The  port  from  whence  the  ship  was  to 
be  insured  was,  if  I  may  use  the  expression, 
the  whole  island  of  Jamaica  ;  but  from  whicli 
of  the  ports,  neither  party  knew  ;  there- 
fore they  have  used  the  words  'at  and  from 
Jamaica,'  &c.,  by  force  of  which  she  certainly 
was  protected  from  port  to  port,  and  till  she 
sailed."  In  the  case  of  Tyrie  v.  Fletcher,  de- 
cided about  six  months  after,  Aston,  J.,  who 
was  a  party  to  the  decision  in  Bond  v.  Nutt,  in 
speaking  of  the  latter  case,  says  "in  Bond  v. 
Nutt,  the  losses  insured  against  were  distinct 
and  unconnected  with  each  other.  1.  A  loss  of 
the  ship  in  port  if  any  should  happen  there.  2. 
A  loss  in  the  passage  home,  provided  she  sailed 
on  a  certain  day."  Again,  in  Bermon  v.  \Vood- 
&ra?/7e(Doug.,  780)  Lord  Mansfield,  in  referring 
to  the  case  of  Bond  v.  Nutt,  says,  "It  was  held 
in  that  case  there  were  two  risks ;  at  Jamaica 
was  one;  the  other,  viz.,  the  risk  from  Jamaica, 
depended  on  the  contingency  of  the  ship  hav- 
ing sailed  on  or  before  the"  1st  August.  That 
was  a  condition  precedent  on  the  voyage  from 
Jamaica  to  London." 

There  can,  after  this,  be  no  difference  of 
opinion,  I  imagine,  as  to  what  was  declared  to 
1  1  *]  be  the  law  in  the  case  of  *Bond  v.  Nutt, 
and  this  alone  would  be  decisive  in  the  present 
case.  And  is  not  this  a  reasonable  interpreta- 
tion of  this  policy  ?  It  gives  effect  to  every 
part  of  the  contract  and  effectuates  the  undis- 
puted intention  of  the  parties.  The  vessel  in 
this  case  was  warranted  to  have  sailed  before 
the  1st  of  December.  Now  suppose  she  had 
been  burnt  or  sunk  in  port,  after  the  goods 
were  on  board,  so  that  it  became  physically 
impossible  she  could  comply  with  the  war- 
ranty, can  it  be  possible  that  the  assurer 
would  not  have  been  liable  for  the  loss  V  If 
the  warranty  had  been  "  to  sail, "it  is  admitted 
the  defendants  would,  in  such  a  case,  have 
been  liable  ;  and  why  not  when  the  words  are 
"warranted  to  have  sailed?"  At  the  time 
when  this  policy  was  executed  it  was  unknown 
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to  both  parties  whether  the  ship  and  goods 
were  in  safety  or  not  ;  and  in  such  a  case  it  is 
too  well  settled  to  be  any  longer  controverted, 
that  the  validity  of  the  policy  is  not  effected  by 
the  circumstance  that  the  loss  had  already  hap- 
pened at  the  time  of  underwriting  the  policy, 
especially  when  this  is  matter  of  express  stipu- 
lation. 

It  may  be  supposed  that  the  decision  in  the 
case  of  llore  v.  Whitmore  (Cowp. ,  784)  is  op- 
posed to  the  construction  which  I  have 
adopted.  That  case  turned  upon  a  very  dif- 
ferent point.  The  ship  sailed  after  the  day, 
and  was  captured  on  the  voyage,  and  the  as- 
sured claimed  as  for  a  loss  by  capture.  The 
warranty  applied  to  the  voyage,  and  being 
broken,  the  underwriters  were  properly  held 
to  be  discharged.  If  the  ship  had  been  lost  in 
port,  before  the  day  she  was  to  sail,  there  can 
be  no  doubt  the  assurer  would  have  l>een 
liable.  Neither  can  there  be  a  doubt  that  the 
detention,  in  that  case,  was  one  of  the  perils 
insured  against,  and  for  which,  while  it  lasted, 
the  assured  might  have  abandoned,  and  thus 
charged  the  assurer  with  the  loss  in  port. 

There  is  still  one  ground  taken  by  the  coun- 
sel for  the  plaintiff  which  it  is  necessary  to. 
notice.  It  is  urged  that  every  warranty  is  a 
condition  precedent,  and  that  the*con-[*12 
dition  upon  the  performance  of  which  this 
policy  was  to  attach  is,  that  the  ship  had  sailed 
on  a  day  past.  To  this  several  answers  may  be 
given,  each  of  which  appears  to  me  to  be 
equally  conclusive.  In  Marsh,  248,  249,  war- 
ranties are  said  to  be  "either  affirmative,  a» 
when  the  assured  undertakes  for  the  truth  of 
some  positive  allegation,  as  that  the  ship  sailed 
on  such  a  day  "  (which  is  the  present  case), 
"  or  they  may  be  promissory,  as  where  the  as- 
sured undertakes  to  perform  some  executory 
stipulation,  as  that  a  ship  shall  sail  on  or  before 
a  given  day,"  &c.  But  whether  the  warranty  be 
the  one  or  the  other,  is  perfectly  immaterial  ; 
both  are  equally  conditions  precedent.  In 
case  of  a  stipulation  that  a  ship  shall  sail,  &c., 
the  warranty  is  a  condition  precedent,  as  much 
as  in  this  case,  when  it  was  warranted  that  the 
ship  had  sailed.  In  the  first,  I  have  already 
shown,  indeed  it  is  admitted,  that  the  condi- 
tion applies  to  the  risk  for  the  voyage,  and  not 
to  the  risk  in  port.  If  the  condition  in  this 
case  applies  to  both  risks,  I  beg  to  know  upon 
what  principle?  Surely  not  because  the  war- 
ranty is  more  a  condition  precedent  in  the  one 
case  than  it  is  in  the  other.  Another  answer 
is.  that  the  risk  in  port  is  neither  increased  nor 
diminished  by  the  performance  or  violation  of 
the  warranty,  because  the  risk  terminates  on 
the  day  the  ship  is  to  sail,  whether  she  com- 
mences her  voyage  or  not.  Neither  the  degree 
of  danger  nor  the  duration  of  it  is  changed  by 
the  difference  in  the  words  of  the  policy.  The 
last  answer  is,  that  this  point  has  been  solemn- 
ly adjudged  otherwise.and  upon  principles  and 
for  reasons  with  which  I  am  perfectly  satisfied. 
My  opinion,  therefore,  is,  in  every  view  I  have 
been  able  to  take  of  this  question,  that  the  de- 
fendants are  entitled  to  judgment. 

THOMPSON,  J.,  and  KENT,  Ch.  J.,  were  of 
the  same  opinion. 

*SPENCER,  J.  I  am  constrained  to  dis-  [*13 
sent  from  the  opinion  of  the  court.  In  my 
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judgment,  the  policy  in  this  case  never  at- 
tached, and  the  plaintiff  is  consequently  en- 
titled to  judgment  for  the  premium  paid  by 
him.  My  brethren  suppose  that  the  policy  at- 
tached, retractively,  on  th>  goods  laden  on 
board,  before  the  first  of  December ;  the  in- 
surance being  at  as  well  as  from  Bristol.  The 
vessel  is  '•  warranted  to  have  sailed  from  the 
port  of  Bristol,  between  the  20th  of  October, 
and  the  1st  of  December,  1808."  The  con- 
tract between  the  parties  was  entered  into 
after  the  day  when  the  ship  was  warranted  to 
have  sailed,  to  wit,  the  21st  of  December,  1808, 
and  the  ship  sailed  from  Bristol  after  the  1st 
of  December,  but  before  the  policy  was  sub- 
scribed. It  becomes  necessary  to  consider  the 
nature  and  effect  of  warranties  in  policies,  in 
order  to  show  that  this  policy  never  attached. 

Marshall  on  Insurance  (248,  p.  346,  2d  edit... 
bk.  1.,  ch.  9,  sec.  1)  gives  an  analysis  of  war- 
ranties which  appears  to  me  to  be  able  and 
perspicuous.  He  says  "  a  warranty  is  a  stipu- 
lation or  agreement  on  the  part  of  the  insured, 
in  nature  of  a  condition  precedent.  It  may  be 
either  affirmative,  as  where  the  insured  under- 
takes for  the  truth  of  some  positive  allegation  ; 
as  that  the  thing  insured  is  neutral  property, 
that  the  ship  is  of  such  a  force  that  she  sailed 
or  was  well  on  such  a  day,  &c. ;  or  it  may  be 
promissory,  as  where  the  insured  undertakes 
to  perform  some  executory  stipulation,  as  that 
a  ship  shall  sail  on  or  before  a  given  day.  that 
she  shall  depart  with  convoy,  that  she  shall  be 
manned  with  such  a  complement  of  men,"  &c. 

Again,  he  observes,  "  The  breach  of  a  war- 
ranty consists  either  in  the  falsehood  of  an  af- 
firmative, or  the  non performance  of  an  execu- 
tory stipulation;"  and  he  adds,  that  "in 
either  case,  the  contract  is  void,  ab  initio,  the 
warranty  being  a  condition  precedent.  Whether 
the  thing  was  material  or  not,  whether  the 
breach  of  it  proceeded  from  fraud,  negligence, 
14*]  misinformation,  or  any  other  *cause,  the 
consequence  is  the  same.  The  warranty  makes 
the  contract  hypothetical,  that  is,  it  shall  be 
binding,  if  the  warranty  is  complied  with. 
With  respect  to  the  compliance  with  the  war- 
ranties, there  is  no  latitude,  no  equity  ;  the 
only  question  is,  has  the  thing  warranted  taken 
place  or  not.  If  it  has  not,  the  insurer  is  not 
answerable  for  any  loss,  even  though  it  did 
not  happen  in  consequence  of  the  breach  of 
warranty."  The  same  principles  are  laid  down 
by  Lord  Mansfield,  in  IWtftert  v.  l*iqou  (Marsh, 
272,  p.  369,  2d  edit.),  and  Park,  339,  p.  443, 
6th 'edit.  Again,  in  the  case  of  De  Ilakn  v. 
Hartley  (I  Term  Kep.,  343)  Lord  Mansfield, 
after  stating  the  effect  of  a  representation,  pro- 
ceeds, "  But  a  warranty  must  be  strictly  com- 
plied with.  A  warranty  in  a  policy  of  insur- 
ance is  a  condition  or  a  contingency,  and  un- 
less that  in  performed  there  is  no  contract.  It 
is  perfectly  immaterial  for  what  purpose  a 
warranty  H  introduced  ;  but  being  inserted. 
the  contract  does  not  exist  until  it  is  literally 
complied  with." 

In  the  cane  of  lllnckle.  v.  The.  Ifoyal  Kr- 
chfinf/e  AxxHraiicf  Cnmpnny  (1  Ves. ,  318)  the 
warranty  wa»  that  the  ship  insured  was  an 
Ostend  ship,  and  it  was  held  by  Lord  Hard- 
wicke  that  the  fact  beinir  untrue,  the  ship  was 
never  brought  within  the  term  of  the  insur- 
ance. 
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It  appears  then,  from  the  cases  cited,  that 
where  the  warranty  is  of  a  thing  past  or  pres- 
ent, it  is  an  affirmative  stipulation ;  and  the 
contract  between  the  parties  being  hypotheti- 
cal, it  operates  as  a  condition  precedent ;  and 
unless  the  fact  warranted  be  true,  there  is  no 
contract  between  them.  If  the  warranty  be 
executory,  as  that  the  ship  shall  sail  on  a  given 
day,  and  the  policy  be  "at"  and  "from," 
then,  inasmuch  as  the  policy  immediately  at- 
taches, and  the  risk  commences  and  endures 
until  the  warranty  be  broken  by  a  failure  of 
performance  of  the  fact  stipulated  ;  and  inas- 
much as  there  can  be  no  apportionment  of  the 
premium,  on  a  single  risk,  the  insured  would 
not  be  entitled  to  a  return  of  any  part  of  the 
premium,  because  the  executory  event  did  not 
take  place. 

*I  must  not,  for  a  moment,  be  under-  [*15 
stood  as  countenancing  the  idea  that  an  event 
already  past  may  not  be  the  subject  of  insur- 
ance. Nothing  is  more  common,  and  nothing 
can  be  fairer ;  because,  although  the  con- 
tingency may  have  happened,  in  point  of  fact, 
yet  the  parties  being  ignorant  of  the  event,  it 
is,  as  to  them,  contingent,  and  the  assurer,  in 
such  a  case,  takes  upon  him  the  risk,  on  the 
hypothesis  that  the  subject  insured  may  be 
lost.  In  the  present  case,  had  any  of  the  goods 
insured  been  lost  in  port,  by  any  of  the  perils 
in  the  policy,  before  the  first  of  December, 
and  had  the  ship  sailed  pursuant  to  the  war- 
ranty, the  defendants  would  have  been  on  the 
policy,  and  answerable  for  the  loss  ;  but  the 
fact  of  the  ship's  sailing  before  the  1st  of  De- 
cember, being  a  fact  warranted  by  the  insured, 
and  being  untrue  at  the  time  the  contract  was 
entered  into,  and  the  whole  contract  depend- 
ing on  the  verity  of  the  fact  of  the  ship's  hav- 
ing sailed  before  the  first  of  December,  the 
subject  matter  of  the  insurance  was  never 
brought  within  the  terms  of  the  insurance, 
and  consequently  there  never  was  a  contract 
between  the  parties.  There  is  no  difference 
between  a  warranty  that  a  ship  sailed  on  a 
day  past,  which  was  anterior  to  the  policy, 
and  a  warranty  that  a  ship  has  a  particular 
quality,  as  that  she  is  an  Ostend  ship.  They 
are  both  affirmative  warranties,  operating  as 
conditions  precedent  ;  and  it  appears  to  me  to 
be  violating  every  rule,  in  relation  to  condi- 
tions precedent,  to  maintain  that  though  they 
are  not  true,  and  are  never  performed,  yet 
that  the  party  who  warranted  them  to  lw  true, 
and  stipulated  that  they  had  been  performed, 
as  the  very  basis  of  the"  con  tract  on  the  other 
side,  is  dispensed  from  their  performance. 

The  case  of  liond  v.  Niitt  (Cowp.  610)  has 
been  relied  on  by  the  counsel  on  both  sides, 
as  favorable  to  their  respective  clients.  The 
insurance  was  upon  a  ship,  lost  or  not  lost,  at 
and  from  Jamaica  to  London,  warranted  to 
have  sailed  before  the  1st  of  Auffust,  1776.  The 
policy  was  effected  on  the  20th  of  August. 
The  *point  was.  whether  the  voyage  f*lO 
was  to  be  considered  as  begun  from  St.  Ann's 
Hav.  from  which  the  ship  sailed  the  2<5lh  of 
July,  or  from  Minefields,  from  which  she  did 
not  sail  till  after  the  1st  of  August.  The  ship 
was  lost,  and  the  action  was  to  recover  for  the 
loss  of  the  ship.  The  question  of  a  return 
premium  never  arose,  as  the  defendants  paid 
the  whole  premium  into  court,  which  was 
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taken  out  by  the  plaintiff  before  the  trial. 
(Doug.,  785,  note  1.)  Lord  Mansfield,  in  the 
course  of  his  opinion,  asks,  "  had  she  or  had 
she  not  sailed  on  or  before  that  day?  That  is 
the  question;  no  matter  what  cause  prevented 
her,  if  the  fact  is  that  she  had  not  sailed, 
though  she  staid  behind  for  the  best  reasons, 
the  policy  was  void,  the  contingency  had  not 
happened,  and  the  party  interested  had  a  right 
to  say  there  was  no  contract  between  them.  ' 

It  is  impossible  to  find  language  more  em- 
phatic than  that  employed  by  his  lordship; 
and  the  cases  are  precisely  analogous  in  prin- 
ciple. It  is  true  the  insured  in  that  case  re- 
covered on  the  ground  that  the  ship  had  com- 
menced her  voyage  before  the  1st  of  August. 
Had  it  been  deferred  until  after  that  day,  then 
the  observations  made  by  Lord  Mansfield 
would  have  been  decisive. 

Lord  Mansfield  may  be  quoted  in  contradic- 
tion to  himself,  from  what  fell  from  him  in 
Tyrie  v.  Fletcher  (Cowp.,  669, 670).  The  point 
was,  whether  the  risk  was  entire  or  divisible; 
if  the  latter,  then  the  insured  claimed  a  return 
of  part  of  the  premium.  He  observes,  "a 
case  of  general  practice  was  put  by  Mr.  Dun- 
ning, where  the  words  of  the  policy  are  '  at 
and  from,  provided  the  ship  shall  sail  on  or 
before  the  1st  of  August,'  and  Mr.  Wallace 
supposes  that  the  whole  policy  would  depend 
upon  the  ship's  sailing  before  the  stated  day. 
I  do  not  think  so;  on  the  contrary,  I  think 
with  Mr.  Dunning,  that  cannot  be.  A  loss  in 
port  before  the  day  appointed  for  the  ship's 
departure  can  never  be  coupled  with  a  contin- 
gency after  the  day;"  and  he  proceeds  to  give 
17*]  the  inclination  of  his  *mind,  that  there 
would  be  two  parts  or  contracts  of  insurance, 
the  first  on  the  ship  in  port,  if  lost  before  the 
1st  of  August,  and  if  not  lost  in  port,  then  on  the 
voyage.  What  fell  from  his  lordship  on  that  oc- 
casion, is  correctly  considered  by  Mr.  Park, 
390  (6th  edition,  p.  528)  as  an  obiter  dictum, 
overruled  by  himself  in  Meyer  v.  Gregson 
(Park,  389).  But  he  was  not  considering  the 
case  of  a  warranty  to  sail  on  or  before  a  given 
day.  Marshall,  2d  edit.,  pp.  658,  667,  in  the 
notes,  observes  of  this  case  that  the  word 
' '  provided "  made  the  sailing  a  condition  on 
which  the  contract  was  to  take  effect,  and  one 
part  of  the  case  put  as  repugnant  to  the  other, 
and  that  the  word  "at"  in  the  policy  was  nuga- 
tory; and  he  agrees  with  Mr.  Park,  that  the 
opinion  was  extrajudicial,  hastily  delivered, 
or,  perhaps,  not  accurately  reported,  and  that 
it  was  overruled  by  the  case  of  Meyer  v.  Greg- 
son.  If  his  lordship  meant  to  speak  of  a  war- 
ranty, this  dictum  of  his  is  overthrown  by  the 
subsequent  case  of  Horev.  Whitmore  (Cowp., 
784),  in  the  decision  of  which  the  court,  in- 
cluding his  lordship,  was  unanimous.  In  that 
case  the  ship  was  warranted  to  sail  on  or  be- 
fore the  26th  of  July,  1776,  before  which  day 
she  was  restrained  from  sailing  by  the  Gov- 
ernor of  Jamaica,  and  detained  beyond  the 
day;  the  ship  was  insured  free  from  all  re- 
straints and  detainments  of  kings,  princes,  and 
people,  &c.,  and  she  would  have  sailed  but  for 
the  restraint;  and  it  was  adjudged  that  the 
warranty  being  express,  that  she  should  de- 
part before  a  certain  day,  must  be  complied 
with,  though  the  cause  of  the  delay  was  one 
of  the  risks  insured  against.  This  case  fur- 
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nishes  a  pretty  full  answer  to  the  idea  that  there 
were  two  distinct  risks  in  this  case,  the  one  in 
port  and  the  other  on  the  voyage.  Mv  doc- 
trine is  that  there  was  but  one  risk  in  port  and 
on  the  voyage,  depending  entirely  on  the  fact 
that  the  ship  had  sailed  according  to  the  war- 
ranty. I  am  again  met  with  another  dictum  of 
Lord  Mansfield's,  in  the  case  of  Bremon  v. 
Woodbridge  (Doug.,  751),  in  which  he  says, 
"  In  Bond  v.  Nutt  it  was  held  there  were  two 
risks;  *at  Jamaica  was  one;  the  other,  [*18 
viz. ,  the  risk  from  Jamaica,  depended  upon  the 
contingency  of  the  ship  having  sailed  on  or  be- 
fore the  first  of  August;  that  was  a  condition 
precedent  to  the  insurance  on  the  voyage  from 
Jamaica  to  London."  I  do  not  intend  any- 
thing disrespectful  to  that  great  man,  when  I 
say  that  neither  his  lordship,  nor  any  of  the 
judges.held  any  such  doctrine  in  Bond  v.  Nutt. 
On  the  contrary,  he  emphatically  said  "  that  if 
the  ship  did  not  sail  before  the  first  of  August, 
the  policy  was  void,  the  contingency  had  not 
happened,  and  the  party  interested  had  aright 
to  say  there  was  no  contract  between  them." 
In  the  case  of  De  Hahn  v.  Hartley,  already 
cited,  he  expressed  himself  to  the  same  effect 
as  in  Cowper's  report  of  Bond  v.  Nutt. 

The  risk  in  port  is  either  divisible  or  entire. 
If  entire,  and  the  policy  attached  so  as  to  cover 
the  goods  laden  on  board  before  the  first  of 
December,  and  while  the  ship  was  in  port,  I 
cannot  conceive  why  the  risk  did  not  endure 
as  well  in  port  as  on  the  voyage.  But  my 
brethren  seem  to  think  these  two  risks,  ac- 
cording to  Lord  Mansfield's  dictum  in  Tyrie  v. 
Fletcher,  the  one  in  port,  absolutely,  and  the 
other  on  the  voyage,  contingentlv,  if  the  ship 
sailed  by  the  appointed  day:  and  holding  that 
opinion,  how  can  it  be  that  the  plaintiff  is  not 
to  have  a  return  of  part  of  the  premium; 
for  it  is  perfectly  well  settled  that  where  the 
voyage  is  divisible  into  distinct  risks,  the 
premium  is  to  be  apportioned  according  to  the 
several  risks.  (Marsh.,  655;  3  Burr.,  1237;  1 
Bos.  &  Pull.,  172.)  The  cases  of  Meyer  v. 
Gregson,  and  Long  v.  Allen  (Marsh.,  658,  660), 
which  are  supposed  to  apply  to  this  cane,  are 
very  different.  In  those  cases  the  risks  were 
single,  and  the  warranties  were  executory,  or 
warranties  to  sail  by  a  given  day,  and  not  war- 
ranties that  the  ships  had  sailed.  The  under- 
writers were  on  the  policies  for  the  voyages, 
and  a  risk  was  incurred  between  the  time  of 
subscribing  the  policies  and  the  time  when  the 
future  events  were  stipulated  *to  [*1O 
take  place.  In  the  present  case,  the  warranty 
was  that  an  event  had  already  taken  place ; 
and  on  the  truth  of  that  warranty  the  whole 
policy  depended. 

It  cannot,  I  think,  be  seriously  contended 
that  where  no  risk  has  been  run,  and  no  fraud 
practiced,  the  assurer  has  a  right  to  pocket  the 
premium.  "  The  premium,"  says  Marshall 
(548,  2d.  edit.,  638),  "  paid  by  the  insured,  and 
the  risk  which  the  insurer  takes  upon  himself, 
are  considerations  each  for  the  other;  they  are 
correlatives,  whose  mutual  operation  consti- 
tutes the  essence  of  the  contract  of  insurance. 
The  insurer  shall  not  be  exposed  to  the  risk, 
without  receiving  the  premium;  nor  shall  he 
retain  the  premium,  which  was  the  price  of 
the  risk,  if,  in  fact,  he  runs  no  risk  at  all.  For 
wherever  a  man  receives  the  money  of  an- 
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other  upon  a  consideration  which  happens  to 
fail,  or  is  never  performed,  he  is  under  an  obli- 
gation, from  the  ties  of  moral  honesty  and  nat- 
ural justice,  to  refund  it;"  and  he  cities  a 
variety  of  cases  in  support  of  this  opinion.  To 
these  cases  may  be  added  the  opinion  of  Lord 
Hardwicke,  in  Henckle  v.  Royal  Exchange  As- 
surance Company,  that,  if  the  ship  was  never 
brought  within  the  terms  of  the  insurance,  so 
that  the  insurer  never  runs  any  risk,  the  pre- 
mium must  be  returned  in  an  action  by  the  as- 
surer. 

I  am  not  aware  of  any  adjudged  case  con- 
troverting the  right  of  the  insured  to  a  return 
of  premium,  where  there  has  been  no  risk,  and 
where  there  exists  no  fraud.  It  would  require 
something  very  authoritative  to  induce  me  to 
deny  a  recovery  in  case  of  such  strong  equity. 
I  shall  only  add,  that  although  this  appears  to 
the  court  to  be  a  plain  case  for  the  defendants, 
to  my  understanding,  the  law  warrants  the 
plaintiff's  recovery. 

YATES,  J.,  was  of  the  same  opinion. 
Judgment  for  the  defendants. 

Cited  in-5  Hill,  424  :  40  Super.,  422  ; 
578  ;  6  Ben.,  161. 
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n. 
TURNER,  late  Sheriff  of  Rensselaer. 


1 .  Execution — Instructions  not  to  Distress — Levy 
— Delay — Subsequent  Execution  —Preference. 
2.  Sheriff's  Return — Evidence  of  Collection. 

The  agent  of  the  plaintiff  delivered  an  exe- 
cution to  a  sheriff,  and  directed  him  to  levy 
it  on  the  property  of  the  defendant,  but  said  to  the 
sheriff  that  he  supposed  the  plaintiff  did  not  wish  to 
distress  the  defendant,  and  that  if  the  property  re- 
mained in  the  possession  of  the  defendant  after  the 
levy,  the  plaintiff  would  not  hold  the  sheriff  respon- 
sible, if  it  was  squandered,  and  that  he  need  not 
take  a  receipt  for  it.  The  sheriff,  after  levying  on 
the  goods  of  the  defendant,  did  nothing  further, 
until  after  the  execution  had  expired,  and  a  second 
execution  was  delivered  to  him,  when  he  sold  the 
property  on  both  executions.  It  was  held,  that  as 
there  were  no  instructions  from  the  plaintiff  to  de- 
lay the  execution,  after  the  seizure ;  nor  any  agree- 
ment between  the  plaintiff  and  the  defendant  to  let 
the  first  execution  sleep  in  the  sheriff's  hands ;  nor 
any  evidence  of  such  u  delay  as  would  afford  a  legal 
presumption  of  fraud,  the  first  execution  did  not 
lose  ita  preference. 

Where  the  sheriff  returns  that  he  has  a  certain 
sum  made  by  virtue  of  the  execution  ready  to  de- 
liver to  the  party  entitled,  this  is  a  sufficient  evi- 
dence of  a  receipt  of  the  money  to  charge  him  witli 
the  amount,  though,  in  fact,  no  money  was  actual- 
ly received  by  him. 

( Station  -2  Johns.,  418. 

rp II IS  was  an  action  of  atunimpsit.  The  dec- 
1.  laration  contained  two  counts.  1.  That 
the  defendant,  being  indebted  to  the  plaintiff 
for  $200,  collected  and  received  by  the  defend- 
ant, on  a  fieri faciti*  issued  out  of  this  court,  at 
the  suit  of  the  plaintiff,  against  the  goods  and 
chattels  of  John  Pierce,  tested,  &c. ,  on  a  judg- 
ment, <fec.,  and  being  so  indebted,  the  defend- 
ant assumed  and  promised,  «.V.c.  2.  For  money 
hud  and  received  to  the  use  of  the  plaintiff. 
Plea,  nnn  atuumprit. 

The  cause  was  tried  at  the  Rensselaer  Cir- 
cuit, in  1810,  before  Mr.  Justice  Van  Ness. 
JOHNS.  RKH.,  8. 


The  plaintiff  gave  in  evidence  the  record  of 
the  judgment  and  the  fieri  facias,  on  which 
was  the  following  indorsement  :  "  This  exe- 
cution was  delivered  into  the  sheriff's  office, 
on  the  2d  June,  1808.  The  person  who  deliv- 
ered it,  a  partner  of  the  attorney  for  the  plaint- 
iff, said  that  the  plaintiff,  he  supposed,  did  not 
wish  to  distress  the  defendant,  but  wished  a 
levy  to  be  made  so  as  to  secure  the  debt,  and 
give  no  other  execution  the  preference;  that  if 
the  sheriff  permitted  the  property  to  remain  in 
the  possession  of  the  defendant,  he  would  not 
consider  the  sheriff  responsible  in  case  it  was 
squandered;  that  he  need  not  take  a  receipt. 
Levy  was  made  on  the  execution;  and  nothing 
more  done,  or  any  further  instructions  given, 
until  after  the  return  day  of  this  execution, 
nor  till  after  the  receipt  of  another  fieri  facias 
against  the  said  defendant!  at  the  suit  of  Cal- 
vin Barker,  issued  out  of  the  Supreme  Court, 
for  $279.43,  and  a  levy  was*made  under  [*21 
it  on  the  same  property.  When  I  received  in- 
structions to  proceed  on  this  execution,  I  ad- 
vertised the  property  for  sale  by  virtue  of  both 
executions,  and  have  levied  and  made  the  sum 
of  $263.50,  which  I  have  ready  to  deliver  to 
Ellis  Doty,  the  within-named  plaintiff, 
to  the  amount  of  the  execution,  or  to 
Calvin  Barker,  named  in  the  other  execution, 
as  the  court  shall  award  and  order,  and  the 
within-named  John  Pierce  hath  not  any  other 
or  more  goods  and  chattels,  lands  or  tenements, 
in  my  bailiwick,  whereby  I  can  cause  to  be 
levied  and  made,  the  residue  of  the  debt  and 
damages  mentioned  in  the  two  executions,  or 
either  of  them." 

The  plaintiff's  counsel  called  the  partner  of 
the  plaintiff's  attorney,  who  delivered  the  exe- 
cution to  the  sheriff,  for  the  purpose  of  falsi- 
fying the  return.  He  was  objected  to  by  the 
defendant,  but  the  judge  overruled  the  objec- 
tion. He  testified  that  he  gave  the  execution 
to  the  deputy  of  the  sheriff,  and  directed  him 
to  proceed  thereon;  but  at  the  same  time  told 
him  that  he  did  not  believe  it  would  be  the 
plaintiff's  wish  to  distress  Pierce,  as  he  was  the 
plaintiff's  father-in-law;  and  that  there  was  no 
occasion  to  get  a  receipt  for  the  property,  after 
he  had  levieii  on  it,  as  Pierce  would  not  squan- 
der or  conceal  it,  and  he  need  not  remove  the 
property.  He  did  not  tell  the  deputy-sheriff 
to  delay  proceeding  on  the  execution,  until 
after  the  time  it  was  made  returnable. 

The  deputy-sheriff  who  made  the  return, 
after  being  released  by  the  witness,  testified  to 
the  truth  of  the  return.  Nothing  was  said  to 
him  as  to  the  time  to  which  the  delay  of  the 
execution  was  to  extend  ;  but  he  did  not  un- 
derstand it  was  to  be  delayed  so  as  to  suffer  an- 
other execution  to  gain  a  preference. 

It  was  further  proved  that  no  money  was 
actually  paid  to  the  defendant,  but  the  prop- 
erty was  bid  off  by  the  subsequent  creditor, 
ancl  was  accepted  by  the  defendant,  as  a  pay- 
ment on  the  subsequent  execution. 

*The  judge  directed  the  jury  to  find  [*122 
a  verdict  for  the  plaintiff  for  the  amount  of 
his  execution,  with  interest,  on  the  ground 
that  there  bad  not  been  such  a  delay  by  the 
plaintiff,  as  to  give  a  preference  to  the  second 
execution  ;  and  the  jury  found  a  verdict  ac- 
cordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
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and  for  a  new  trial :  1.  Because  the  judge  ad- 
mitted improper  testimony.  2.  Because  he 
misdirected  the  jury. 

Mr.  Foot  for  the  defendant. 

Mr.  H.  Bleecker,  contra.  PC  cited  1  Wils., 
44;  Peake's  N.  P.,  65  ;  2  Bos.  &  Pull.,  59 ;  2 
Saund.,  344;  2  Lord  Raym.,  1075;  Cro.  Jac., 
514;  3  Wils.,  14. 

Per  Curiam.  The  question  is,  whether  the 
first  execution  is  to  be  deemed  fraudulent,  as 
against  the  second,  in  consequence  of  the  di- 
rections given  by  the  agent  of  the  plaintiff  to 
the  sheriff.  It  was  competent  for  the  plaintiff 
to  prove  by  the  agent  what  those  directions 
were,  notwithstanding  the  return,  for  the  re- 
cital on  the  subject  in  the  return  was  of  ex- 
trinsic matter,  not  appertaining  to  a  strict  offi- 
cial return.  The  testimony  given  by  Hough- 
ton  does  not,  however,  essentially  vary  from 
that  stated  by  the  defendant.  The  informa- 
tion given  to  the  defendant  upon  delivery  of 
the  execution,  was  that  he  need  not  remove 
the  property  to  be  levied  on  out  of  the  posses- 
sion of  Pierce,  nor  need  he  take  a  receipt  for 
it.  This  he  said  upon  the  supposition  or  be- 
lief that  the  plaintiff  did  not  wish  to  distress 
Pierce.  There  were  no  instructions  to  delay 
the  proceedings  after  seizure,  and  the  defend- 
ant only  inferred  a  consent  to  the  delay  which 
took  place.  There  was  no  agreement  between 
the  plaintiff  and  Pierce  that  the  execution 
should  sleep  in  the  sheriff's  hands  ;  and  it  does 
not  appear,  from  the  case,  what  time  elapsed 
between  the  delivery  of  the  first  and  second 
execution.  The  case,  therefore,  does  not  come 
23*]  *within  the  rule  of  the  common  law  rec- 
ognized in  Whipplev.  Foot.  (2  Johns.  Rep., 
418.)  If  a  long  time  had  intervened  between 
the  one  execution  and  the  other,  it  would  have 
been  ground  for  the  jury  to  have  inferred  the 
consent  of  the  plaintiff  to  the  delay,  and  might 
have  established  the  legal  presumption  of 
fraud.  The  direction  to  the  jury  was  correct. 

The  return  states  that  the  defendant  has 
$263.50,  made  by  virtue  of  the  sale  under  both 
executions,  which  he  is  ready  to  deliver  to  the 
party  entitled.  This  was  evidence  sufficient 
of  the  receipt  of  the  money ;  and  the  arrange- 
ment between  the  sheriff  and  the  purchaser 
shows  that  the  former  was  willing  to  consider 
that  arrangement  as  equivalent  to  the  payment 
of  the  money.  The  return  authorized  the  jury 
to  infer  the  actual  receipt  of  the  money;  and  as 
the  plaintiff  in  the  first  execution  had  not  lost 
his  preference,  the  motion  on  the  part  of  the 
defendant  to  set  aside  the  verdict  is  denied. 

Motion  denied. 

Cited  in— 17  Johns.,  277 ;  3  Cow.,  380  :  5  Cow.,  394  ; 
7  Wend.,  262 ;  7  N.  Y.,  457 ;  10  N.  Y.,  400 :  8  How.  Pr., 
106. 


YOUNG  AND  OTIS  t>.  COVELL. 

Action — Deceit — Representation    of    Credit     of 
A  n<ither — Intent. 

To  maintain  an  action,  as  for  a  deceit,  on  a  parol 

NOTB— Representations  ow  to  Credit  of  Third 
Party— IDien  Action  wiU.  Lie.  See  Upton  v.  Vail,  6 
Johns.,  181,  note. 
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representation  as  to  the  credit  and  responsibility  of 
a  third  person,  the  defendant  must  prove  actual 
fraud  in  the  plaintiff,  or  an  intention  in  the  defend- 
ant to  deceive  him  by  false  representations.  Deceit 
is  the  gist  of  the  action  ;  and  though  the  advice 
tfiven  be  rash  and  indiscreet.yct  if  there  is  no  ground 
to  infer  an  intent  to  deceive,  it  will  not  support  the 
action. 

THIS  was  an  action  on  the  case.  The  dec- 
laration contained  six  counts.  The  first 
count  stated  that  the  plaintiffs  were,  on  the 
17th  of  April,  1806,  joint  owners  of  the  one 
half  of  the  sloop  Alert.  Young  lived  in  Troy, 
and  Otis  in  New  York.  One  Davis,  of  Rhode 
Island,  applied  to  Young,  at  Troy,  to  pur- 
chase the  half  of  the  sloop,  belonging  to  the 
plaintiffs,  and  offered  to  *pay  $800  on  [*24 
the  sale  and  delivery  of  the  sloop,  and  $700 
on  a  credit ;  and  Young  being  ignorant  of  the 
circumstances  and  credit  of  Davis,  or  whether 
he  might  be  safely  trusted,  at  the  instance  of 
Davis,  applied  to  the  defendant,  being  a  mer- 
chant in  Troy,  for  iu formation  as  to  the  credit, 
character,  and  circumstances  of  Davis,  and  re- 
quested the  defendant  to  inform  him  truly  as 
to  the  credit,  &c.,  of  Davis;  and  the  defend- 
ant, fraudulently  intending  to  deceive  the 
plaintiffs,  and  to  induce  them  to  sell  and  de- 
liver the  moiety  of  the  said  sloop  to  the  said 
Davis,  did,  on  the  said  17th  of  April,  1806,  at, 
&c.,  falsely,  knowingly,  fraudulently,  and  de- 
ceitfully, represent  to  the  said  Young  that  the 
plaintiffs  might  trust  the  said  Davis  with  per- 
fect safety ;  that  the  defendant  had  no  doubt 
of  the  credit  of  Davis ;  and  if  Davis  wanted 
$5,000  the  defendant  would  let  him  have  that 
sum  ;  that  the  plaintiffs,  confiding  in  the  rep- 
resentation of  the  defendant,  sold  and  deliv- 
ered to  Davis  the  one  moiety  of  the  sloop  for 
$800  in  cash,  and  $700,  one  half  thereof  to  be 
paid  in  90  days,  and  the  other  half  in  six 
months.  The  plaintiff  averred  that  the  de- 
fendant, at  the  time  he  made  the  representa- 
tion to  Young,  knew  that  Davis  could  not  be 
safely  trusted,  &c.,  and  that  Davis  has  not 
paid  the  $700,  and  was,  and  is,  wholly  unable 
to  pay  the  said  sum,  or  any  part  thereof,  to 
the  plaintiff.  The  other  counts  were  to  the 
same  effect,  The  defendant  pleaded  not 
guilty. 

At  the  trial,  before  Mr.  Justice  Van  Ness,  at 
the  Rensselaer  Circuit,  in  June,  1810,  the 
plaintiffs  proved  that  they  were  the  owners  of 
the  one  half  of  the  sloop  Alert,  and  the  con- 
versation between  Young  and  Davis  as  to  the 
purchase  and  sale,  at  which  the  defendant  was 
present,  and  very  highly  recommended  Davis, 
saying  that  if  Davis  wanted  $5,000,  he,  the  de- 
fendant, would  let  him  have  it  in  a  minute. 
But  the  witness  did  not  know  whether  the  de- 
fendant had  been  sent  for,  or  was  present  by 
accident.  The  sale  was  concluded  on  the 
*terms  stated.  The  defendant  stated  [*25 
that  he  knew  the  father  and  father-in-law  of 
Davis,  and  all  their  connections,  and  that  they 
were  all  abundantly  able.  A  few  days  after 
the  sale,  within  one  week,  and  while  the  sloop 
still  lay  at  the  dock  in  Troy,  the  defendant 
told  the  plaintiffs  that  Davis  was  a  rascal,  and 
not  worth  a  cent,  and  that  if  the  plaintiffs 
wished  to  secure  themselves,  they  must  do  it 
then ;  and  the  sloop  continued  at  Troy  two  or 
three  days  after  this  information.  It  appeared 
also  that  the  plaintiffs  refused  to  trust  Davis, 
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until  he  procured  some  person  to  vouch  for 
his  responsibility.  There  was  no  evidence  that 
the  defendant  knew  Davis,  or  had  ever  seen 
him  before  he  came  to  Troy  in  a  vessel  from 
Rhode  Island.  The  defendant  was  a  man  of 
good  credit,  a  next-door  neighbor  of  the  plaint 
iffs,  and  on  friendly  terms  with  them.  The 
father  and  father-in-law  of  Davis  were  persons 
in  good  circumstances,  but  Davis  himself  was 
4t  bankrupt. 

A  motion  was  made  for  a  nonsuit,  and  the 
judge  ruled  that  the  evidence  was  insufficient 
to  sustain  the  action,  and  nonsuited  the  plaint- 
iffs ;  on  which  a  bill  of  exceptions  was  ten- 
dered, which  was  sealed  by  the  judge,  and  re- 
turned to  this  court,  pursuant  to  the  Act  of 
the  30th  of  March,  1809  (32  sess.  ch.  186, 
sec.  5). 

A  motion  was  made  to  set  aside  the  nonsuit, 
which  was  argued  by 

Mr.  Foot  for  the  plaintiffs,  and 

Mr.  Blins  for  the  defendant. 

Per  Curiam.  It  is  well  settled  that  this  ac- 
tion cannot  be  sustained  without  proving 
actual  fraud  in  the  defendant,  or  an  intention 
to  deceive  the  plaintiff  by  false  representations. 
The  simple  fact  of  misrepresentation,  uncon- 
nected with  a  fraudulent  design,  is  not  suffi- 
cient. The  evidence  produced  by  the  plaint- 
26*1  iffs  at  the  trial  did  *not  make  out  the 
fraud,  or  show  enough  to  justify  the  jury  in 
drawing  that  conclusion.  The  defendant  made 
no  suppression  of  facts  within  his  knowledge. 
He  stated  correctly  the  circumstances  of  the 
-connections  of  Davis  in  Rhode  Island.  He 
lived  on  friendly  terms  with  the  plaintiffs  ;  he 
gave  them  prompt  and  seasonable  notice  of  his 
subsequent  opinion  of  the  insolvency  of  Davis; 
.and  it  did  not  appear  that  he  had  any  connec- 
tion with  Davis,  or  that  he  came  and  volun- 
tarily recommended  him  to  the  plaintiffs.  The 
advice  was  rash  and  indiscreet,  but  there  is  no 
ground  from  which  to  infer  that  it  was  de- 
•ceitful.  Deceit  is  the  gist  of  the  action.  If 
the  cause  had  gone  to  the  jury,  the  testimony 
would  not  have  warranted  a  verdict  for  the 
plaintiffs,  and  the  motion  to  set  aside  the  non- 
suit ought  therefore  to  be  denied. 

Motion  denied. 

Cited  in— 7  Wend.,  22,  235  :  11  Wend.,  402;  40  N.  Y., 
-V55;  51  N.  Y..38:  44  Barb.,  502;  1  Abb.,  N.  S.,  402;  « 
Rob.,  22;  13  How.  (U.  S.),  211. 


RODMAN  KT  AL. 

V. 

FORMAN,  Administrator  of  FOKMAN. 

Action  on  Recognizance — Pleading —  Variance  in 
Declaration  from  I&coffuizance  Roll  and  Bail- 
piece —  Wfiat  Immaterial. 

In  an  action  of  debt  on  recognizance  of  ball,  the 
declaration  laid  the  venue  In  (Jreene  County,  and 
stated  that  S.  K.  came,  into  tin;  Supreme  Court,  and 
"by  the  name  of  8.  F.  of  K..  in  said  county,  farmer." 
became  ball,  &c.,  and  the  builpieee  offered  in  evi- 
dence was  written  "  Delaware,  MM.  .1.  H.,  is  delivered 
to  bail  to  S.  F.,  of  the  town  of  K..  in  wild  county, 
farmer,"  &c.,  and  waa  taken  l>efore  a  judge  of  Del- 
aware County  Common  Pleas ;  and  the  recogni/.- 
ance  roll  stated  that  "S.  K.,  of  the  town  of  K.,  mid 
County  of  D.,  furmer,"  uame  into  court  and  became 
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bail,  &c.  It  was  held  that  there  was  no  material 
variance  between  the  declaration  and  the  bailpieee 
and  recognizance  roll,  the  description  in  the  decla- 
ration being1  set  out  according  to  the  sense,  and  not 
according  to  the  tenor. 
Citations— 1 T.  R.,  239 :  2  East,  452. 

THIS  was  an  action  of  debt  on  a  recognizance 
of  bail,  brought  against  the  defendant,  as 
administrator  of  Stephen  Forman,  deceased. 
The  cause  was  tried  at  the  Greene  Circuit,  the 
6th  December,  1809,  before  Mr.  Justice  Van 
Ness. 

The  venue  was  laid  in  Greene  County,  and 
the  declaration  stated  that  the  intestate,  in  his 
lifetime  came  into  the  Supreme  Court,  &c. ,  at 
New  York,  &c.,  ''by  the  *name  of  Ste-  [*27 
phen  Forman,  of  Kort right,  in  said  county, 
farmer,  and  became  bail,"  &c. 

At  the  trial,  the  plaintiff  offered  in  evidence 
the  original  bailpieee  and  record  of  ihe  recog- 
nizance.    The  bailpieee  was  written,  "Dela- 
ware, ss.  James  Haman  is  delivered  to  bail, 
&c.,  to  Stephen  Forman,  of  the  town  of  Kort- 
right, in  said  county,   farmer;"   and   the   ac- 
i  knowledgment  was  taken  before  a  judge  of 
I  the   Court   of  Common    Pleas    of    Delaware 
i  County. 

The* recognizance  record,  after  setting  forth 
the  declaration  in  the  original  suit,  in  which 
the  venue  was  laid  in  Albany,  states  that 
"Stephen  Forman,  of  the  town  of  Kortright, 
1  and  County  of  Delaware,  farmer,"  &c.,  came 
into  court  and  became  bail,  &c. 

The  admission  of  this  evidence  was  object- 
ed to  on  the  ground  of  a  variance:  1.  Be- 
cause the  addition  and  title  by  which  Stephen 
Forman  became  bail,  as  set  forth  in  the  dec- 
laration, differed  from  that  stated  in  the  re- 
cognizance record.  2.  Because  the  declara- 
tion stated  that  the  recognizance  was  taken  in 
this  court,  and  the  record  produced  states  it 
to  have  been  taken  before  a  judge  of  the 
Delaware  Court  of  Common  Pleas.  Both  the 
objections  were  overruled  by  the  judge,  and 
the  evidence  admitted.  The  jury  found  a 
verdict  for  the  plaintiffs. 

A  motion  was  made  to  set  aside  the  verdict 
for  the  misdirection  of  the  judge. 
Mr.  Foot  for  the  defendant. 
Messrs.  Powers  anil  K.   William*,  contra. 
They  cited   I   Chilly  on   Pleadings,  306 ;  1 
Term  "Rep.,  235,   285;    5  Term  Rep.,  496;    2 
East,  452,  502 ;  5  Johns.  Rep.,  89. 

Per  Curiam.     There  is  no  material  variance 
between  the  declaration  and  the  exemplifica- 
tion of  the  bailpieee  *and  recognizance  [*28 
of  bail  offered  in  evidence.     The  declaration 
states  that  the  intestate  came  into  the  Supreme 
Court  by  the  name  of  S.  Forman,  of  Kort- 
right,  in   said  county,    farmer,    and    became 
special    bail,    &c.      The    bailpieee    produced 
states  that  the  intestate  became  bail  by   the 
j  name  and  description  of  S.   Forman,  of  the 
!  town   of   Kortright,   in  said  county,   fanner ; 
I  and   the   record   of   the  recognizance   of   bail 
1  states  tha'   the  intestate,   S.   Forman,   of  the 
;  town  of  Kortright,  and  County  of  Delaware, 
fanner,  became  bail,  Arc.     The  description  in 
the  bailpieee  corresponds  will)  that  in  the  dec- 
laration, except  that   in   the  latter  the  words 
'  "  the  town  of"  an-  omitted.     The  sense  is  not 
;  varied,   and   the  description  was  not   set  out 
according  to  the  tenor,  or  in  hav  r<erlxi.     In 
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Gumming  v.  Sibly,  cited  by  Buller,  J.,  in  1 
Term  Rep.,  239,  the  declaration  stated  the 
precept  to  be  directed  to  the  mayor  only,  and 
it  was  proved  to  be  directed  to  the  mayor  and 
burgesses ;  and  the  Court  of  K.  B.  held  it 
sufficient,  as  the  substance  was  preserved. 
The  bail  piece  was  the  warrant  for  the  recog- 
nizance roll,  and  being  attached  to  it,  it  form- 
ed part  of  the  record,  and  was  evidence  of  the 
averment  in  the  pleading. 

The  second  objection  is  without  any  weight, 
for  in  judgment  of  law,  and  according  to  the 
form  of  the  record,  an  intestate  came  into 
court  and  entered  bail ;  and  if  the  evidence  be 
wholly  confined  to  the  roll  itself,  the  declara- 
tion is  supported,  for  the  roll  does  not  pre- 
tend to  state  the  precise  addition  under  which 
the  intestate  appeared.  It  designates  the 
place  of  the  intestate,  but  does  not  recite  that 
under  that  exact  description  he  appeared.  The 
record  does  not  contradict  the  description  in 
the  declaration,  and  that  description  might  be 
rejected  as  surplusage.  (2  East,  452.) 

The  motion  on  the  part  of  the  defendant  is, 
therefore,  denied. 

Motion  denied. 


29*]  "LEONARD  v.  VREDENBURGH. 

Written  Guaranty — Collateral  Undertaking — 
Consideration  —  ' '  Value  Received  "  —  Parol 
Evidence  to  Show. 

Where  A  applied  to  B  for  goods  on  credit,  and  B 
refused  to  let  him  have  them  without  security,  on 
which  A  drew  a  promissory  note  for  the  amount, 
under  which  C  wrote,  "I  guaranty  the  above;" 
and  the  goods  were  thereupon  delivered.  This  was 
held  to  be  a  collateral  undertaking  of  C ;  but  that 
there  was  no  necessity  for  any  distinct  considera- 
tion passing  directly  between  B  and  C,  for  being  all 
one  entire  transaction,  the  delivery  of  the  goods  to 
A  supported  the  promise  of  C  as  well  as  the  prom- 
ise of  A.  And  that  the  words  "  Value  received  "  in 
the  note  wore  sufficient  evidence  of  a  considera- 
tion on  the  face  of  the  writing ;  but  if  any  doubt 
existed,  parol  evidence  was  admissible  to  show  the 
consideration,  or  that  it  was  one  original  and  entire 
transaction. 

Citations-5  East,  10 :  3  Johns.,  210 ;  6  Mod.,  249 ; 
2  T.  R  ,  80 ;  Cro.  Eliz.,  137 ;  Amb.,  330 :  3  Burr.,  18X6 ; 
11  Vesey.  190;  Roberts  on  Frauds,  232-237;  2  Wils., 
94 ;  7  T.  R.,  201 ;  1  Saund.,  211,  M.  2 ;  9  East,  348. 

i 

HPHIS  was  an  action  of  asmmpsit.  The  dec- 
JL  laration  contained  the  usual  money 
counts,  the  common  counts  for  goods  sold  and 
delivered,  a  count  upon  a  promissory  note, 
and  a  special  count  on  the  following  instru- 
ment in  writing:  "November  9,  1808.  For 
value  received  I  promise  to  pay  Norman 
Leonard  five  hundred  dollars,  in  sixty  days 
from  date,  per  me,  Moses  Johnson."  "I 
guaranty  the  above.  Wm.  I.  Vredenburgh." 
Plea,  non  assumpzit. 


NOTE.— As  to  expression  of  consideration  in  con- 
tract* required  by  the  statute  of  fraud*  to  be  in  writ- 
ing, see  Sears  v.  Brink,  3  Johns.,  210,  and  note. 

That  where  the  contract  of  guaranty  is  made  at  the 
same  time  and  in  an  exxential  yround  of  credit  given 
the  principal  debtor,  there  need  be  no  other  conside- 
ration than  that  moving  between  him  and  the  credi- 
tor, see  Mallory  v.  Gillet,  21  N.  Y.,  418  ;  Campbell  v. 
Knapp,  15  Pa.  St.,  27 ;  Bickford  v.  Gibbs,  8  Cush., 
156;  Bainbridge  v.  Wade.  16  Q.  B.,  89. 

The  doctrine  of  the  above  case  as  to  proof  of 
consideration  is  not  now  law  in  New  York.  See 
Brewster  v.  Silence.  8  N.  Y.,  211. 
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The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, before  the  Chief  Justice,  on  the  5th  June, 
1810. 

At  the  trial,  the  plaintiff  proved  goods  sold 
and  delivered  to  the  defendant,  to  the  amount 
of  $120.16.  He  then  offered  to  prove  the 
written  contract  above  stated,  and  that  Moses 
Johnson  applied  to  him  for  the  goods  for 
which  that  contract  was  given,  on  a  credit, 
but  the  plaintiff  refused  to  let  him  have  the 
goods  without  a  previous  security  for  the  pay- 
ment ;  upon  which  Johnson  and  the  defendant 
framed  and  subscribed  the  contract,  as  above 
stated,  and  presented  the  same  to  the  plaintiff, 
who  thereupon  delivered  the  goods,  to  the 
amount  of  five  hundred  dollars.  The  plaintiff 
further  offered  to  prove  that  the  defendant, 
since  the  delivery  of  the  last-mentioned  goods, 
had  frequently  promised  the  plaintiff  to  pay 
for  them,  and  that  Moses  Johnson  was  insol- 
vent when  the  goods  were  delivered,  and  has 
since  continued  to  be  insolvent :  and  that  the 
defendant  was  and  is  secured  by  Johnson  with 
property  to  the  amount  of  one  thousand  dol- 
lars, as  an  indemnity  to  him  for  having  signed 
the  contract  above  mentioned.  This  evidence 
was  objected  to,  and  overruled  by  the  Chief 
Justice.  And  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff,  for  the 
amount  only  of  the  goods  *proved  to  [*3O 
have  been  delivered  to  the  defendant,  being 
$120.16. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the- 
judge. 

Mr.  Sill,  for  the  plaintiff.  1.  The  defend- 
ant's undertaking  was  original,  and  not  with- 
in the  statute  of  frauds.  The  rule  laid  down 
in  Matron  v.  Wharham  (2  Term  Rep. ,  30 ;  see, 
also.  1  H.  Bl..  120;  Cowp.,  227)  "that  if  the 
person  for  whose  use  the  goods  arc  furnished 
be  liable  at  all,  any  other  promise  by  a  third 
person  to  pay  that  debt  must  be  in  writing, 
otherwise  it  is  within  the  statute  of  frauds,"  i* 
not  the  true  rule. 

In  Houlditch  et  al.  v.  Milne  (3  Esp.  Rep., 
86 ;  see,  also,  Croft  v.  Smattwood,  1  Esp.  Rep. . 
121),  which  was  an  action  of  aasumpsit  for  the 
repair  of  a  carriage  which  belonged  to  one 
Copsey,  and  the  bill  was  made  out  against 
him,  but  before  the  carriage  was  delivered  the 
defendant  promised  to  pay  for  the  lepairs, 
upon  which  the  carriage  was  delivered,  Lord 
Eldon  said,  "  In  general  cases,  to  make  a  per- 
son liable  for  goods  delivered  to  another,  there 
must  be  an  original  undertaking  by  him,  so 
that  the  credit  was  given  solely  to  him,  cr 
there  must  be  a  contract  in  writing.  There 
might  be  cases,  however,  where  the  rule  did 
not  apply."  "  The  plaintiffs  had,  to  a  certain 
extent,  a  lien  upon  the  carriage,  which  they 
parted  with,  on  the  defendant's  promise  to- 
pay  ;  that,  he  thought,  took  the  case  out 
of  the  statute,  and  made  the  defendant  li- 
able." 

In  the  case  of  Williams  v.  Leper  (3  Bun1. 
Rep.,  1886;  see.  also,  Keatev.  Tempk,  1  Bos. 
&  Pull.,  158)  the  defendant  was  in  possession 
of  certain  goods,  the  property  of  one  Taylor,  a 
tenant  of  the  plaintiff ;  and  the  landlord  com- 
ing to  distrain,  the  defendant  undertook  to 
pay  the  plaintiff  the  rent  in  arrear,  if  he  would 
desist  from  distraining.  This  was  held  to  be 
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an  original  undertaking,  and  not  within  the 
statute  of  frauds.  % 

The  principle  to  be  extracted  from  the  cases 
decided  seems  to  be  this :  that  if  the  property, 
whether  a  lien  or  absolute  ownership,  be  part- 
31*]  ed  with,  on  the  faith  and  *credit  of  the 
defendant's  undertaking,  it  is  an  original  con- 
tract, and  need  not  be  in  writing.  Some  diffi- 
culty has  arisen  in  determining  whether  the 
contract  is  original  or  collateral ;  but  this  de- 
pends on  the  question  to  whom  was  the  credit 
given. 

2.  If  we  are  correct  as  to  the  first  point, 
that  the  true  criterion  to  determine  whether 
the  contract  was  original  or  collateral  is  to  as- 
certain to  whom  the  credit  was  given,  then  the 
plaintiff  should  have  been  permitted  to  have 
shown  that  fact,  it  being  consistent  with  the 
written  instrument. 

There  is  nothing  on  the  face  of  the  instru- 
ment that  militates  against  the  alleged  fact 
that  credit  was  given  solely  to  the  defendant. 
The  name  of  Johnson  might  have  been  used, 
at  the  request  of  the  defendant,  to  show  that 
the  former  was  liable  to  refund  the  money,  if 
paid  by  the  defendant.  This  form  of  the  in- 
strument might  have  been  chosen,  as  the  short- 
est and  most  convenient  mode  of  security  for 
the  defendant ;  or  it  might  have  been  adopted 
for  the  purpose  of  fraud. 

In  support  of  a  written  contract  you  may 
show,  by  parol,  any  written  consideration  not 
contradicting  the  one  expressed  in  writing  ; 
and  where  no  consideration  is  expressed,  it 
may  be  supplied  bv  parol  proof.  (Roberts  on 
Frauds,  117,  note  58  ;  2  Co.  Rep.,  76.)  So  the 
reason  and  occasion  of  making  a  written  con- 
tract may  be  shown  by  parol.  (2  Atkyns,  560.) 

We  contend,  then,  that  the  plaintiff  might 
show  that  the  consideration  of  the  agreement 
of  the  defendant  was  the  sale  of  goods  on  his 
credit  alone,  and  the  oecasion  of  executing  the 
instrument. 

3.  The  consideration  of  a  promise  to  pay 
the  debt  of  another  need  not  be  in  writing. 

The  first  case  on  this  subject  is  that  of  Wain 
et  al.  v.  Warlters  (5  East's  Rep. ,  10  ;  see,  also, 
Bgerton  v.  Mattheirn,  6  East,  307)  in  which  it 
was  held,  not  only  that  the  consideration  must 
be  in  writing,  but  that  the  agreement  must  be 
signed  by  both  parties.  This  case  has  not  a 
binding  force  or  authority  here,  and  it  has  been 
32*]  denied  *to  be  law  in  England.  In  Ex- 
parte  Miner  (14  Vesey,  Jun.,  189)  there  was  a 
guaranty  for  the  repayment  of  money  lent  to  a 
third  person,  and  Lord  Eldon,  in  answer  to 
the  case  of  Wiiin  v.  Warlten,  which  had  been 
cited  by  the  cousel,  to  show  that  the  considera- 
tion ought  to  have  been  stated,  as  part  of  the 
agreement,  said  :  "  There  is  a  variety  of  au- 
thorities directly  contradicting  the  case  in  the 
Court  of  K.  B. ,  which  is  a  most  important 
case,  with  reference  to  the  consequences  ;  for 
the  undertaking  of  one  man  for  tin- debt  of  an- 
other does  not  require  a  consideration  moving 
between  them."  And  Mr.  Rolx-rts,  in  his  trea- 
tise on  the  statute  of  frauds  (Roberts  on 
Frauds,  117,  note  58),  speaking  of  the  case  of 
Wain  v.  Warltrr*,  says  :  According  to  this 
doctrine,  under  that  section  of  the  statute,  both 
parties,  in  most  caws,  must  sign  the  instru- 
ment, otherwise  the  full  consideration  for  the 
signing  by  the  party  charged  will  not  appear 
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upon  the  instrument  itself ;  a  doctrine  rising 
greatly  above  the  level  of  antecedent  opinions 
and  authorities."  That  case  certainly  subverts 
the  principle  of  former  adjudged  cases  (5  Viner, 
527;  9  Vesey,  Jun.,  351  ;  7  Vesey,  Jun.,  265;  2 
Bro.  C.  C.,  564;  3Bro.  C.  C.,318),  in  which  it  has 
been  decided  that  a  letter  written  by  the  seller 
of  a  real  estate,  a  memorandum  signed  only  by 
the  party  to  be  charged,  a  letter  referring  for 
the  terms  of  the  contract  to  a  paper  in  the  posses- 
sion of  the  defendant,  but  not  signed,  were  suf- 
ficient within  the  statute. 

In  Wallace  v.  Barker  (1  Binney's  Rep.,  610) 
in  error,  decided  in  the  Supreme  Court  of  Penn- 
sylvania, Wallace  guarantied  to  Barker  that  a 
certain  house  should  be  sold  and  bring  $8,000, 
and  the  difference  between  $6,000  and  that 
sum  should  be  paid  to  him  ;  the  house  having 
sold  for  less  than  $8,000,  the  defendant  below 
objected  that  the  agreement  was  within  the 
statute  of  frauds,  there  being  no  considera- 
tion expressed  ;  but  this  objection  was  over- 
ruled. 

In  Sears  v.  Brink  et  al.  (3  Johnson's  Rep., 
210)  in  this  court,  the  plaintiff  had  before  sold 
land  to  Newkirk  and  the  defendants  agreed  t» 
take  his  place,  and  pay  to  the  plaintiff 
*the  balance  due  for  the  land.  The  [*33 
counsel  for  the  defendant  expressly  said  "  that 
it  was  not  an  agreement  for  the  debt  of  an- 
other ;"  and  if  anything,  it  was  a  contract  for 
the  purchase  of  land.  The  case  is  substantial 
only  on  the  ground  of  Newkirk's  not  having 
signed  the  contract,  so  as  to  bind  his  interest 
in  the  land,  or,  perhaps,  the  failure  of  title  in 
Sears.  A  contract  of  buying  and  selling  im- 
plies, on  the  face  of  it  (Roberts  on  Frauds, 
116  ;  1  Campbell's  JV.  P.,  242),  a  considera- 
tion ;  and  the  sum  which  Newkirk  was  to  pay 
was  referred  to,  merely  to  fix  the  defendant's 
liability,  and  not  as  being  the  debt  of  New- 
kirk. 

In  Baiky  &  Bogert  v.  Freeman  (4  Johnson's 
Rep.,  280  ;  see,  also,  Slingerlandv.  3forse,  etui., 
7  Johnson's  Rep.,  463)  there  was  a  demurrer  to 
the  declaration  ;  and  the  court  decided  it  on 
the  ground  that  no  consideration  for  the  prom- 
ise was  stated,  which  was  essential  in  every  ac- 
tion on  a  promise. 

The  reason  of  the  thing,  and  the  sound  con- 
struction of  the  statute,  are  against  the  decis- 
ion in  Wain  v.  Warlters.  A  note  or  memoran- 
dum can  mean  nothing  more  than  a  general 
outline  of  the  contract,  not  a  complete  and  per- 
fect contract ;  and  the  statute  is  complied  with, 
though  no  consideration  is  expressed.  This  is 
confirmed  by  the  observation  of  Lord  Kldon, 
that  no  consideration  passes  between  the  per- 
son who  undertakes  to  pav  the  debt  of  another 
and  the  creditor.  It  would  be  very  unreason- 
able to  require  a  ronsidcrstion  to  be  expressed, 
when,  in  fact,  there  is  no  consideration.  It  is 
sufficient  that  the  agreement,  which  is  to  guar- 
anty the  debt  of  another,  should  he  in  writing. 
It  is  on  this  ground  that  part-performance  is 
held,  by  courts  of  equity,  to  take  a  case  out  of 
the  statute. 

4.  The  defendant  being  secured,  a  subse- 
quent promise  by  him  to  pay  is  binding. 

Though  there  is  a  written  contract  relative 
to  the  subject,  parol  evidence  of  a  sub.-equcnt 
promise  is  admissible,  if  it  does  not  contradict 
the  writing.  (8  Term  Rep..  879.)  A  purol 
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promise  collateral  to  a  written  agreement  is 
binding.  (4  East,  29.)  A  promise  by  a  per- 
son who  has  property  of  the  debtor  in  his 
34*J  *hands,  to  pay  the  amount  to  the  credit- 
or, is  valid.  (1  Ro'll.  Abr..  27.)  A  govern- 
ment agent  having  funds  in  his  hands,  is  lia- 
ble on  his  promise  to  pay  for  goods  furnished. 
(1  East,  135.)  So  an  executor,  having  assets, 
is  liable  on  an  express  promise  to  pay  a  debt. 
(Cow  p.,  184.) 

Mr.  Sudani,  contra.  There  are  two  ques- 
tions to  be  discussed  : 

1.  Whether  this  was  an  original  or  collater- 
al undertaking  on  the  part  of  the  defendant. 
2.  If  collateral,  whether  there  is  a  sufficient 
writing  to  take  it  out  of  the  statute  of  frauds. 

1.  In  order  to  determine  whether  this  was 
a  collateral  undertaking  or  not,  it  must  be  test- 
ed by  the  rule  laid  down  by  Justice  Buller,  in 
the  case  of  Matron  v.  Wharham  (2  Term  Rep., 
SO;  1  Salk.,  27),  in  which  all  the  cases  were 
examined,  and  the  doctrine   on    the  subject 
fully  and  clearly  established.     If  the  defend- 
ant conies  only  in  aid  of  the  person  who  ob- 
tains the  goods,  so  that  there  is  a  remedy  against 
both,  according  to  their  distinct  engagements, 
then  the  undertaking  is  collateral.     Johnson, 
who  purchased  the  goods,  gave  his  note  for 
them,  on  which   he  is    clearly    liable.     The 
plaintiff  has  his  remedy  against  him.  The  case 
of  Jones  v.  Cooper  (Cowp.,  827)  as  stated  by 
Justice  Buller,  in  Matson  v.    Wharham,  was 
where  a  person  going  abroad  requested  a  baker 
to  supply  his  mother-in-law  with  bread  dur- 
ing his  absence,  and  he  would  see  him  paid. 
This  was  held  by  the  whole  Court  of  K.  B.  to 
be  a  collateral  undertaking.     These  cases  are 
much  stronger  than  the  one  before  the  court ; 
and  it  makes  no  difference  whether  the  prom- 
ise is  made  before  or  after  the  delivery  of  the 
goods.     The  point  is,  whether  the  party  bene- 
fited by  the  promise  is  liable  at  all ;  if  he  is  lia- 
ble, then  the  promise  is  collateral.     (Roberts 
on  Frauds,  216.) 

In  the  case  of  Williams  v.  Leper,  and  Houl- 
dilcJi  et  al  v.  Milne,  which  have  been  cited,  a 
lien  was  given  up,  on  the  promise  of  _a  third 
person,  which  made  it  an  original  undertak- 
ing. In  Keate  v.  Temple  (1  Bos.  &  Pull.,  158) 
35*]  a  new  trial  *was  granted,  because  the 
court  were  of  opinion  that  there  was  no  rea- 
sonable ground  to  suppose  that  the  credit  was 
given  to  the  lieutenant  of  the  ship. 

2.  Then  taking  this  to  be  a  collateral  under- 
taking, must  not  the  whole  agreement,  which 
includes  the  consideration  of  the  promise,  be 
in  writing  ?     The  case  of  Scars  v.  Brink  was 
the  first  decision,  in  our  courts,  on  this  point, 
though  it  had  been  before  settled  in  England. 
In  Baiky  &  Boyert  v.  Freeman  the  court  con- 
firmed the  principle  of  the  decision  in  Searsv. 
Brink . 

The  chancery  decisions  are  of  no  authority. 
Cases  of  part-performance,  or  as  to  the  execu- 
tion of  a  parol  agreement  admitted  by  the 
party,  are  not  admitted  or  discussed  at  law. 
And  Lord  Loughborough  (Rondeau  v.  Wyatt, 
2  H.  Bl.,  63,  68)  expressed  his  disapprobation 
of  the  laxity  introduced  into  the  Court  of 
Chancery  in  regard  to  the  statute  of  frauds. 
And  in  White/lurch  v.  Betis  (2  Bro.  C.  C.,  566) 
Lord  Thurlow  struggled  hard  against  the  doc- 
trine before  held  in  some  of  the  chancery  cases. 
458 


In  the  very  able  opinion  delivered  by  Lord 
Chief  Baron  Skynner,  in  the  House  of  Lords, 
in  the  case  of  Kann  v.  Huyhet,  (7  Term  Rep., 
350,  in  note),  it  is  laid  down,  as  clear  and  estab- 
lished law,  that  no  agreement,  whether  in  writ- 
ing or  not,  unless  a  specialty,  could  be  main- 
tained, without  a  sufficient  consideration  was 
shown  ;  that  a  nudnm  paclum  might  exist, 
whatever  might  be  the  rule  of  the  civil  law,  in 
writing,  as  well  as  without  writing. 

It  is  the  established  and  invariable  mode  of 
expression  used  by  all  the  writers  in  their 
readings  on  the  statute  of  frauds,  that  the  stat- 
ute has  not  altered  the  common  law,  but  that 
it  has  merely  prescribed  a  new  mode  of  proof: 
that  is,  the  parol  proof  which  was  requisite  to 
support  the  action,  must  now  be  produced  in 
writing  at  the  trial.  It  is  on  this  ground  that 
the  court,  after  verdict,  will  presume  the  prom- 
ise stated  in  the  declaration  to  have  been  in 
writing.  Admitting,  says  Baron  Skynner,  in 
Rann  v.  Hughex,  all  that  is  stated  in  the  dec- 
laration to  have  been  reduced  to  writing,  and 
so  proved,  it  does  not  help  the  promise, 
*for  there  must  be  a  consideration,  in  [*36 
addition  ;  and  in  that  case,  all  the  judges  con- 
curred with  him  in  the  opinion,  that  there  was 
not  a  sufficient  consideration  to  support  the  de- 
mand, and  its  being  supposed  to  be  in  writing 
made  no  difference.  Could  the  plaintiff,  be- 
fore the  statute,  have  recovered  against  the  de- 
fendant, on  proving  merely  a  guaranty  in  writ- 
ing, without  the  additional  facts  offered  to  be 
proved  by  parol  ?  Certainly  not.  It  follows, 
then,  according  to  the  authorities  cited,  that  to 
entitle  him  to  recover  now,  he  must  prove  those 
facts,  or  a  consideration,  in  writing. 

Suppose  an  account  stated  with  an  executor, 
and  at  the  bottom  of  the  account  he  writes,  "I 
promise  to  pay  the  above  £250,"  is  the  execu- 
tor to  be  charged  out  of  his  own  estate,  if  the 
plaintiff  can  prove  at  the  trial,  by  parol,  that 
the  written  promise  was  in  consideration  of  a 
forbearance  to  sue  for  six  months  ?  Is  not 
the  forbearance  the  agreement  on  which  the 
promise  is  founded  ?  And  is  there  not  as  much 
danger  of  perjury  in  proving  the  considera- 
tion as  the  promise  ?  If  a  consideration  is 
essential  to  an  agreement,  and  that  may  be 
proved  by  parol,  why  cannot  the  plaintiff  re- 
cover, for  the  same  reason,  where  the  consid- 
eration is  in  writing  and  the  promise  is  parol  ? 

As  to  the  observation  of  Lord  Eldon,  in  the 
case  Ex-parte  Minet,  that  "  the  undertaking  of 
one  man  for  the  debt  of  another  does  not  re- 
quire a  consideration  moving  between  them  ;" 
if  his  lordship  meant,  that  as  between  the 
original  debtor  and  the  person  making  the 
promise  there  need  be  no  consideration,  he 
was,  no  doubt,  correct ;  for  that  is  what  no 
person  has  ever  pretended  :  but  if  he  meant  to 
say  that  a  promise  to  pay  the  debt  of  another, 
without  consideration,  was  good,  then  he  is 
contradicted,  not  only  by  a  "variety  of  cases," 
but  by  every  case  on  the  subject.  But  the 
case  then  before  his  lordship  did  not  come 
within  the  statute,  and  might  be  supported, 
without  subverting  the  decision  of  the  Court 
of  K.  B.  in  Wain  v.  Warlters  ;  for  there  was 
a  sufficient  consideration  *expressed,  [*37 
namely,  receiving  one  month's  notice  in  writ- 
ing. The  court  are  not  to  say  what  the  con- 
sideration must  be  ;  for  if  any  consideration 
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nppear  on  the  face  of  the  contract,  though  it 
way  not  have  been  the  only  inducement  to  the 
promise,  yet  it  may  be  sufficient  to  support  the 
undertaking. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  testimony  offered  at  the  trial  was  re- 
jected, because  the  consideration  for  the  prom- 
ise was  not  stated  in  the  writing  produced. 
The  case  appeared  to  me  then  to  be  governed 
by  the  decision  in  Wain  v.  Warltent  (5  East, 
10),  which  was  recognized  by  this  court,  in 
Sears  v.  Brinks  (3  Johns.  Rep.,  210);  but  upon 
better  reflection,  I  now  think  that  the  plaintiff 
ought  to  have  recovered  upon  that  contract. 

There  is  no  doubt  that  this  was  a  collateral 
undertaking,  within  the  purview  of  the  statute 
of  frauds ;  for  Johnson's  note  js  conclusive 
proof  that  credit  was  given  to  him,  and  that 
he  was  liable  to  the  plaintiff.  If  the  whole 
credit  is  not  given  to  the  person  who  comes  in 
to  answer  for  another,  his  undertaking  is  col- 
lateral. (6  Mod.,  249  ;  2 Term  Rep.,  80.) 

I  have  not  been  altogether  satisfied  with  the 
decisions  referred  to,  but  it  appears  to  me  that 
the  present  motion  can  be  determined  in  favor 
of  the  plaintiff,  without  disturbing  them  ;  and, 
perhaps,  the  examination  which  I  may  give  to 
the  cases  upon  the  statute  of  frauds,  may  help 
to  illustrate  the  reasonableness  of  those  deci- 
sions. 

If  we  admit  the  origin  of  the  contract  to  be 
such  as  the  plaintiff  offered  to  show,  there  was 
no  necessity  for,  nor  was  there,  in  fact,  any 
consideration  passing  directly  between  the 
plaintiff  and  defendant,  and,  of  course,  none 
was  to  be  proved.  It  was  all  one  original  and 
entire  transaction,  and  the  sale  and  delivery  of 
the  goods  to  Johnson  supported  the  promise  of 
the  defendant  as  well  as  the  promise  of  John- 
38*]  son.  If  the  contract  between  *Johnson 
and  the  plaintiff  had  been  executed  and  per- 
fectly past,  before  the  defendant  was  applied 
to,  so  that  his  promise  could  not  connect  itself 
with  the  original  communication,  then  the  case 
would  have  been  very  different,  and  the  under- 
taking of  the  defendant  would  have  required 
&  distinct  consideration.  A  mere  naked  prom- 
ise to  pay  the  already  existing  debt  of  another, 
without  any  consideration,  is  void:  But  in 
the  present  case  (as  the  plaintiff  offered  to 
show)  the  promise  was  made  at  the  time  of  the 
original  negotiation  between  the  plaintiff  and 
Johnson.  It  was  incorporated  with  that  con- 
tract, and  became  an  essential  branch  of  it. 
The  whole  was  (one  single  bargain,  and  the 
want  of  consideration,  as  between  the  plaintiff 
and  defendant,  cannot  be  alleged.  If  there 
was  a  consideration  for  the  entire  agreement 
(and  Johnson's  note,  purporting  to  be  given 
for  value  received,  was  evidence  of  it),  that 
consideration  was  -the  aliment  for  tlie  defend- 
ant's promise.  This  is  the  amount  of  the  doc- 
trine in  Kirby  v.  (,'ok*  (Cro.  Eli/.,  137),  and  it 
is  alluded  to  in  TmnlinKon  v.  (i ill  (\n\\t.,  330), 
and  William*  v.  Leper  (3  Burr..  1880);  and  to 
this  extent  I  can  understand  the  observation 
of  Lord  Eldon(14  Vesey,  190).  when  he  observes 
that  "the  undertaking  of  one  man  for  the 
debt  of  another  does  not  require  a  considera- 
tion moving  between  them."  In  Wain  v. 
Warltern  the  promise  of  the  defendant  was  not 
JOHNS.  REP..  8. 


made  at  the  time,  nor  did  it  form  a  part  of  the 
original  contract  between  the  creditor  and  the 
third  person.  It  was  made  long  after  the  debt 
had  been  created,  and,  therefore,  in  that  case, 
the  promise  required  something  more  to  sup- 
port it  than  the  mere  fact  of  the  liability  of 
the  person  for  whom  the  defendant  assumed. 
That  fact  alone  would  have  left  the  promise  a 
nude  pact.  It  required,  at  least,  the  considera- 
tion of  forbearance,  or  some  other  considera- 
tion, arising  out  of,  and  founded  upon,  the 
original  liability.  The  same  remark  applies  to 
the  case  of  Seam  v.  Brink.  But  if  a  promise 
to  pay  the  debt  of  another  *be  founded  [*39 
on  a  new  and  distinct  consideration,  independ- 
ent of  the  debt,  and  one  moving  between  the 
parties  to  the  new  promise,  it  is  not  a  case 
within  the  statute.  It  is  considered  in  the 
light  of  an  original  promise.  The  cases  of 
Tomlinson  v.  Gill,  and  Williams  v.  Leper,  pro- 
ceed upon  this  distinction,  and  the  point  is  too 
clearly  settled  to  be  questioned.  (Roberts  on 
Frauds,  282-237.) 

There  are,  then,  three  distinct  classes?  of  cases 
on  this  subject,  which  require  to  be  discriminat- 
ed: 1.  Cases  in  which  the  guaranty  or  promise  is 
collateral  to  the  principal  contract,  but  is  made 
at  the  same  time,  and  becomes  an  essential 
ground  of  the  credit  given  to  the  principal  or 
direct  debtor.  Here,  as  we  have  already  seen, 
is  not,  nor  need  be,  any  other  consideration  than 
that  moving  between  the  creditor  and  original 
debtor.  2.  Cases  in  which  the  collateral  un- 
dertaking is  subsequent  to  the  creation  of  the 
debt,  and  was  not  the  inducement  to  it,  though 
the  subsisting  liability  is  the  ground  of  the 
promise,  without  any  distinct  and  unconnected 
inducement.  Here  must  be  some  further  con- 
sideration shown,  having  an  immediate  respect 
to  such  liability,  for  the  consideration  for  the 
original  debt  will  not  attach  to  this  subsequent 
promise.  The  cases  of  Fi*li  v.  Hutchinson  (2 
Wils.,  94),  of  Charter  \.  Becked (7  Term  Rep.. 
201).  and  of  Wain  v.  Warlter*  are  samples  of 
I  this  class  of  cases.  3.  A  third  class  of  cases, 
j  and  to  which  I  have  already  alluded,  is  when 
the  promise  to  pay  the  debt  of  another  arises 
out  of  some  new  and  original  consideration  of 
l  benefit  or  harm  moving  between  the  newly 
!  contracting  parties. 

The  first  two  classes  of  cases  are  within  the 
|  statute  of  frauds,  but  the  last  is  not.  (1  Saund.. 
i  211.  note  2.)    The  case  before  us  belongs  to  the 
first  class  ;  and  if  there  was  no  consideration 
other  than  the  original  transaction,  the  plaint- 
iff ought  to  have  been  permitted  to  show  that 
fact,  if  necessary,  hv  parol  proof;  and  the  de- 
*cision  in  Wain  v.  WttrUert  (lid  not  stand  [*4O 
in   the  wav.     The  whole  agreement  between 
the   plaintiff  and  defendant  consisted  in  the 
promise  to  guaranty  the  debt  of  Johnson.     To 
say  that  the  promise  is   void,  for  want  of  dis 
closing  a  consideration,  is  assuming  what  the 
plaintiff  offered  to  show  ought   not   to  be  as- 
Mimed,  tor  there  wa.s  no  distinct  consideration 
passing  between  the   plaintiff  and  the  defend- 
ant.    Johnson's  note  given  for  value  received, 
j  mid,  of   course,  importing  a  consideration  on 
its  face,  was  all  the  consideration  requisite  to 
i  be   shown.     The  paper   disclosed  that  the  de- 
i  fendant  guarantied  this  debt  of  Johnson  -.  and 
!  if  it  was  all  one  transaction,  the  vulue  received 
I  was  evidence  of  a  consideration   embracing 
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both  the  promises.  The  writing  imported, 
upon  the  face  of  it,  one  original  and  entire 
transaction  ;  for  a  guaranty  of  a  contract  im- 
plies, ex  m  termini,  that  it  was  a  concurrent  act, 
and  part  of  the  original  agreement.  In  Stadl 
v.  Lttl  (9  East,  348)  the  defendant  gave  a  guar- 
anty in  this  form  :  "I  guaranty  the  payment 
of  anv  goods  which  Stadt  delivers  to  Nichols;" 
and  the  K.  B.  held  that  "the  stipulated  deliv- 
ery of  the  goods  to  Nichols  was  a  considera- 
tion appearing  on  the  face  of  the  writing,  and 
when  the  deli  very  took  place  the  consideration 
attached."  The  writing  in  the  present  case 
was  of  equivalent  import  and  effect.  Instead 
of  saying  that  he  guarantied  the  payment  of 
goods  delivered  to  Johnson,  the  defendant 
guarantied  the  payment  of  the  value  received 
by  Johnson. 

Upon  the  whole,  we  think  that  the  plaintiff 
was  entitled  to  recover,  upon  production  and 
proof  of  the  writing.  But  if  there  was  any 
doubt  upon  the  face  of  the  paper,  whether  the 
promise  of  Johnson  and  that  of  the  defendant 
were  or  were  not  concurrent,  and  one  and  the 
same  communication,  the  parol  proof  was  ad- 
missible to  show  that  fact. 

A  new  trial  ought,  therefore,  to  be  awarded, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Overruled— 8  N.  Y.,  211. 

Questioned— 3  Wood.  &  M.,  478. 

Criticised-26  Wis.,  185. 

Explained— 21  N.  Y.,  333. 

Reviewed-84  N.  C..  53. 

Cited  in— 8  Johns.,  377;  10  Johns.,  414;  11  Johns.,  223 ; 
13  Johns.,  177:  15  Johns.,  427;  4  Cow.,  434;  7  Cow.,  360 ; 
7  Wend..  318 ;  10  Wend.,  250 :  13  Wend.,  122 ;  14  Wend., 
247 ;  5  Hill,  486  :  7  Hill,  426 :  2  Denio,  54 :  4  Denio,  562 ; 
5  Denio.  488:  9  Hun,  111;  14  Hun,  561;  2  N.  Y., 
229,  550;  3  N.  Y.,  210,  417;  59  N.  Y.,  252;  11  Barb., 
487,585;  13  Barb.,  548;  23  Barb.,  615;  16  How.  Pr., 
566 ;  17  How.  Pr.,  295 ;  37  How.  Pr.,  319 ;  7  Abb.  Pr., 
432 ;  5  Abb.  N.  S..  52 ;  6  Abb.  N.  S.,  313 ;  1  Hall,  207, 
652;  2  Hall.  149;  2  Rob.,  49;  1  Sand.,  565:  1  Sweeny, 
340;  1  Hilt.,  212;  2  Hilt.,  150:  1  Daly.  213;  7  Daly, 
350 :  Edin.,  103 :  43  Ind.,  480 ;  45  Ind.,  420 :  54  Mo.,  53 ; 
77  Pa.,  146 ;  22  Wis.,  535  ;  95  U.  S.,  93 :  96  U.  S.,  689 ; 
1  Peters,  501 ;  15  Peters,  314 ;  22  How.  (U.  S.),  43 ;  22 
Wall.,  507  ;  2  McLean,  107. 


41*]      *HART,  qui  tarn,  v.  CLEIS.  . 

Action — Qui  Tarn. — Act  Concerning  Slaves — 
Pleading — Penalty  for  Exporting — As  Against 
Master — As  Against  Stranger. 

In  an  action  qui  tarn,  on  the  6th  section  of  the  Act 
Concerning  Slaves  (24th  sess.,  ch.  188),  it  was  held 
that  the  exception  in  the  clause  was  matter  of  ex- 
cuse to  the  defendant,  and  need  not  be  negatived  by 
the  plaintiff  in  his  declaration.  That  part  of  the 
sixth  section  of  this  act,  which  declares  that  "  the 
slave  exported  or  attempted  to  be  exported  shall  be 
free,"  does  not  operate,  unless  the  master  or  owner 
is  concerned  in  the  exportation :  but  in  case  of  a 
stranger,  or  third  person,  acting  without  the  knowl- 
edge of  the  owner  of  the  slave,  the  only  penalty  is 
the  forfeiture  of  8250. 

Citations— 1  Laws,  612;  3  Johns.,  438:  4  Id.,  304. 

IN  error,  from  the  Court  of  Common  Pleas 
of  Ontario  County. 

This  was  an  action  of  debt  for  the  penalty 
of  $250,  given  by  the  6th  section  of  the  Act 
Concerning  Slaves  and  Servants,  passed  the 
8th  of  April,  1801  (24th  sess.,  ch.  188).  The 
declaration  stated  that  the  defendant  took,  im- 
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prisoned,  and  carried  away  a  black  man  named 
Bazil  Baker,  being  a  slave,  and  kept  him  in 
irons  during  three  days,  with  the  intent  to  ex- 
port him  out  of  the  State  ;  and  that  the  de- 
fendant did  intend  to  export  him  out  of  the 
State,  contrary  to  the  statute  in  such  case  made 
and  provided  ;  by  reason  whereof,  &c.  There 
was  a  special  demurrer  to  the  declaration,  and 
the  following  causes  were  assigned  : 

1 .  That  the  declaration  does  not  allege  upon 
what  act  of  Legislature,  if  any,  the  right  of 
action  is  founded. 

2.  That  it  is  not  alleged  that  the  defendant,  in 
attempting  to  export  the  slave,  acted  contrary 
to  the  provisions  of  the  act. 

3.  That  it  is  not  alleged  that  Baker  was  a 
slave  who  was  not  liable  to  be  lawfully  ex- 
ported out  of  the  State. 

On  this  demurrer,  the  court  below  gave 
judgment  for  the  defendant,  on  which  a  writ 
of  error  was  brought  to  this  court. 

Mr.  Rodman,  for  the  plaintiff  in  error,  ob- 
served that  he  understood  the  special  causes  of 
demurrer  were  waived,  and  that  the  defendant 
relied  on  the  general  objection,  as  a  substan- 
tial defect  in  the  declaration,  that  it  does  not 
negative  the  exceptions  and  provisos  in  the 
act.  The  6th  section  of  the  act  declares  "that 
if  any  person  shall  *export,  or  attempt  [*42 
to  export,  any  slave  or  any  servant  born  of  a 
slave,  and  made  free  by  virtue  of  the  act,  to 
any  place  without  this  State,  except  as  is  here- 
inafter provided,"  &c.,  and  the  next  section 
provides  that  persons  traveling  or  removing 
from  the  State  may  take  their  slaves,  £c. 

The  general  rule  was  laid  down  in  Bennet  v. 
Hurd  (3  Johnson's  Rep.,  4'.J8 ;  see,  also,  1 
Johns.  Rep.,  553),  that  where  the  proviso 
forms  no  part  of  she  plaintiff's  title,  but  merely 
furnishes  matter  of  excuse  to  the  defendant,  it 
need  not  be  negatived  by  the  plaintiff. 

Mr.  Sedgwick,  contra.  In  the  present  case, 
the  exception  or  proviso  is  incorporated,  and 
makes  part  of  the  sixth  section,  on  which  the 
action  is  brought,  and  ought,  therefore,  to 
have  been  negatived. 

Sergeant  Williams  (1  Saund.,  262)  lays  it 
down,  as  a  settled  rule,  that  in  an  information 
on  a  penal  statute,  where  there  is  an  exception 
in  the  enacting  clause,  of  persons  acting  under 
particular  circumstances,  it  is  necessary  to 
state  that  the  defendant  is  not  within  the 
exception.  (1  Str.,  497 ;  2  Lord  Raym., 
1386.)  In  King  v.  Pratten  (6  Term  Rep.,  559  : 
1  Lord  Raym.,  119)  it  was  admitted  to  be  clear 
law  that  where  the  exception  is  in  the  enacting 
clause,  it  must  be  negatived,  as  well  as  the  ex- 
ception contained  in  a  former  clause  referred 
to  by  the  enacting  clause.  But  there  is  another 
objection  equally  fatal.  No  person  but  the 
master  of  the  slave  can  be  liable  for  the  penalty 
under  this  act ;  for  the  penalty  is  not  only  the 
forfeiture  of  $250,  but  that  the  slave  so  ex- 
ported or  attempted  to  be  exported  shall  be 
free.  Now  the  latter  penalty  implies  that  it 
must  be  the  master  or  owner  of  the  slave,  or 
some  person  with  his  privity  or  consent ;  other- 
wise this  manifest  injustice  would  follow,  that 
if  a  stranger,  without  the  knowledge  of  the 
master,  should  export,  or  attempt  to  export  the 
slave,  the  master  would  be  deprived  of  his 
property.  He  would  suffer  a  penalty,  though 
he  had  not  offended  the  law.  He  would  be 
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43*]  punished  *because  another  had  violated 
his  property  and  the  laws  of  the  State.  Every 
judgment  on  the  statute  involves  the  freedom 
of  the  slave,  and  must,  therefore,  have  refer- 
ence only  to  the  master. 

Mr.  Rodman,  in  reply,  observed  that  the 
rule  had  been  repeatedly  laid  down  by  the 
court,  and  was  clearly  stated  in  the  case  of 
Teel  v.  Fonda  (4  Johns.  Rep.,  304),  that  where 
the  proviso  or  exception  was  matter  of  defense 
or  justification  to  the  defendant,  it  must  be 
pleaded,  and  need  not  be  negatived  by  the 
plaintiff. 

As  to  the  other  objection,  if  the  construction 
contended  for  by  the  defendant  is  to  prevail, 
the  statute  will  be,  in  a  great  measure,  defeat- 
ed. The  words  of  the  act  are  general:  "if 
any  person"  shall  export,  &c.  It  extends  to 
strangers  or  third  persons,  as  well  as  to  masters 
or  owners  of  slaves.  That  construction  ought 
to  be  adopted  which  accords  with  the  manifest 
intent  of  the  Legislature,  and  which  will  give 
effect  to  the  statute. 

Per  Uuriam.  The  action  below  was  brought 
for  a  penalty  incurred  under  the  6th  section  of 
the  Act  Concerning  Slaves  and  Servants. 
{Laws,  Vol.  I.,  612).  The  special  causes  of 
demurrer  stated  upon  the  record  are  not 
material ;  but  the  defendant  relies  upon  what 
he  alleges  to  be  defects,  in  substance,  in  the 
declaration,  viz.,  that  the  plaintiff  does  not 
negative  the  excepted  cases  in  the  section,  and 
that  he  does  not  aver  that  the  defendant  was 
master  of  the  slave,  or  acted  with  his  privity. 

It  is  a  sufficient  answer  to  the  first  objection, 
that  the  exception  forms  no  part  of  the  plaint- 
iff's title  or  right  of  action,  but  is  merely 
matter  of  excuse  for  the  defendant.  The  ex- 
cepted cases  are  not  incorporated  into  the  body 
and  substance  of  the  enacting  clause,  but  are 
given  as  exceptions,  and  the  instances  are  not 
specified  in  that  but  in  the  subsequent  section. 
44*]  The  law  on  this  subject  has  *been 
repeatedly  declared  by  this  court.  (3  Johns. 
Rep.,  438  ;  4  Johns.  Rep.,  304.)  It  is  evident, 
from  a  view  and  comparison  of  the  6th  and 
7th  sections  of  the  act  (and  this  case  falls 
within  the  reason  of  those  decisions),  that  the 
excepted  cases  are  mere  instances  of  excuse 
to  a  party  who  takes  a  slave  out  of  the  State. 
Nor  does  there  appear  to  be  decisive  weight  in 
the  other  objection  ;  for  the  words  of  the  act 
are,  "  that  if  any  person  shall  export,  or 
attempt,  &c.,  he  shall  forfeit,"  &c.  The  doubt 
has  been  created  by  the  last  words  :  "  and  the 
slave  so  exported  or  attempted  to  IM?  exported 
shall  be  free."  This  clause  cannot  operate, 
unless  the  master  be  concerned  in  the  export- 
tation  ;  for  to  attach  it  to  the  conviction  of  a 
stranger,  without  the  knowledge  or  privity  of 
the  master,  would  be  depriving  the  master  of 
his  property  unjustly.  And,  on  the  other  hand, 
to  confine  the  penalty  to  the  act  of  the  master 
only,  would  be  contrary  to  the  letter  and 
Hpirit  of  the  act,  and  would  go  in  a  great 
measure  to  destroy  the  effect  of  the  provision. 
By  applying  the  penalty  to  every  person 
offending,  and  by  restricting  the  enfranchise- 
ment of  the  slave  to  cases  of  offense  by  the 
master,  the  act  will  operate  with  efficacy  and 
with  justice  ;  and  it  is  the  duty  of  the  courts 
so  to  construe  statutes  as  to  meet  the  mischief, 
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and  to  advance  the  remedy,  and  not  to  violate 
fundamental  principles. 

For  tftese  reason*,  the  judgment  below  ought  to 
be  reversed. 

Cited  in— 18  Wend.,  25:  11  Hun,  574;  18  Hun,  249; 
44  How.  Pr..  191 ;  50  How.  Pr.,  517 ;  12  Mich.,  71 ;  121 
Mass.,  52. 


MATHER  v.  HOOD. 

Pleading — Record  of  Conviction — Justice  of  the 
Peace — Forcible  Entry  and  Detainer — Bar  to 
Suit  Against  Justice —  WJien  Conclusive. 

The  record  of  convic  ion  by  a  justice  under  the 
Act  to  Prevent  Forcible  Entries  and  Detainers  (llth 
sess.,  ch.6),  is  not  trayersable,  and  if  it  shows  that 
the  justice  had  jurisdiction,  and  proceeded  regular- 
ly, it  is  conclusive ;  and  a  bar  to  any  suit  brought 
against  the  justice. 

Citations— 1  Laws,  101;  Stat.,  15  Rich.  II.,  ch.  2;  2 
Ld.  Raym.,  1514;  3  Id.,  360;  2  Str.,  794;  Burns 
Justice,  tit.  Forcible  Entry  and  Detainer ;  8  Co.,  121 
a  ;  Hawk.,  bk.  2,  ch.  64,  sec.  8 ;  4  Johns.,  198 ;  Case  9 
Edw.  IV.,  3,  pi.  10 ;  1  Salk.,  396. 

THIS  was  an  action  of  trespass,  assault  and 
battery,   and  false    imprisonment.      The 
cause    was    tried    before    *the    Chief    [*45 
Justice,  at  the  Seneca  Circuit,  the  20th  June, 
1810. 

At  the  trial,  the  plaintiff,  to  support  the 
action,  called  the  sheriff  of  the  County  of 
Seneca,  as  a  witness,  who  testified  that  by 
virtue  of  a  mittimus,  issued  under  the  hand 
and  seal  of  the  defendant,  a  justice  of  the 
peace  of  the  county,  and  by  the  command  of 
the  defendant,  he  arrested  the  plaintiff  and  de- 
tained him  in  custody,  until  he  had  paid  ten 
dollars,  as  stated  in  the  plaintiff's  declaration. 
The  mittimus  was  as  follows:  "Seneca 
County,  ss.  John  Hood,  one  of  the  justices, 
&c.,  to  the  keeper  of  the  jai],&c.  Whereas, 
upon  complaint  made  unto  me,  this  present 
day,  by  Elijah  Hartshorne,  of  the  town  of 
Fayette,  in  said  county,  I,  the  said  John  Hood, 
Esquire,  justice  as  aforesaid,  went  immediately 
to  the  messuage,  tenement,  and  possession  of 
the  said  Elijah,  at  the  town  of  Fayette  afore- 
said, in  the  said  county,  and  there  found 
Zechariah  Mather,  Eleazer  P.  Mather,  David 
Dumond,  James  Huff,  William  Updike,  and 
Daniel  Tucker,  of  the  said  town  of  Fayette, 
forcibly,  with  strong  hand  and  armed  power, 
holding  the  said  tenement,  messuage,  and  pos- 
session, against  the  peace  of  the  said  people, 
and  against  the  form  of  the  act  in  such  case 
made  and  provided.  Therefore,  I,  the  said 
justice,  do  send  you,  by  the  bringers  hereof, 
the  bodies  of  the  said  Zechariah,  Elea/.er, 
Lucius,  David,  James,  William,  and  Daniel, 
convicted  of  the  said  forcibly  holding  by  mv 
own  view,  testimony,  and  record,  command- 
ing vou  in  the  name  of  the  people  of  the  State 
of  S'ew  York,  to  receive  them  the  said 
Zecliariah.  KIca/.er,  Lucius,  David,  James, 
William,  and  Daniel,  into  the  said  jail  of  our 
said  county,  and  there  safely  to  keep  them,  and 
every  of  them  respectively,  until  they  shall 
have  respectively  paid  the  several  sums  of  ten 
dollars,  each  of  good  and  lawful  money  of  the 
State  of  New  York,  to  the  said  people,  which 
I,  the  said  justice,  have  set  and  imposed  upon 
each  and  every  of  them  separately,  for  a  fine 
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46*]  and  ransom  for  their  said  trespasses  Re- 
spectively. Herein  fail  you  not  at  the  peril 
that  may  thereof  .ensue,"  &c. 

The  defendant  then  produced  and  read  in 
evidence  a  record  of  his  proceedings,  under 
the  Act  to  Prevent  Forcible  Entries  and  De- 
tainers, passed  6th  February,  1783(11  sess.,  ch. 
6),  as  follows:  "  Seneca  County,  ss.  Be  it 
remembered,  that  on  the  3d  day  of  August,  in 
the  year  of  our  Lord  eighteen  hundred  and 
nine,  at  the  town  of  Fayette,  in  the  County  of 
Seneca  aforesaid,  Elijah  Hartshorne  complains 
to  me,  John  Hood,  Esq.,  one  of  the  justices  of 
the  people  of  the  State  of  New  York  assigned 
to  keep  the  peace  in  the  said  county,  and  also 
to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  in  the  said 
county  committed,  that  Zechariah  Mather, 
Eleazer  P.  Mather,  Lucius  Mather,  David 
Dumond,  James  Huff,  Willian  Updike,  and 
Daniel  Tucker,  of  the  said  town  of  Fayette, 
into  the  messuage  of  him  the  said  Elijah,  in 
and  upon  certain  tenements,  and  possessions, 
situate  in  the  said  town  of  Fayette,  did  enter, 
and  him  the  said  Elijah  from  the  messuage, 
tenement,  and  possession  aforesaid,  whereof 
the  said  Elijah  at  the  time  of  the  entry  afore- 
said was  seised  and  possessed,  unlawfully 
ejected,  expelled,  and  amoved,  and  the  said 
messuage,  tenement,  and  possession,  from  him 
the  said  Elijah,  unlawfully,  with  strong  hand 
and  armed  power,  do  yet  hold,  and  from  him 
detain,  against  the  form  of  the  act  in  such 
case  made  and  provided.  Whereupon  the  said 
Elijah,  then,  to  wit,  on  the  said  second  day  of 
August,  at  the  town  of  Fayette,  aforesaid, 
prays  of  me,  so  being  a  justice  as  aforesaid, 
to  him  in  this  behalf,  that  a  due  remedy  be 
provided,  according  to  the  form  of  the  act 
aforesaid,  which  complaint  and  prayer  by  me 
the  said  justice  being  heard,  I,  the  said  John 
Hood,  Esq.,  justice  as  aforesaid,  to  the  said 
tenement,  messuage,  and  possession  have 
come,  do  then  and  there  find  and  see  the 
aforesaid  Zechariah  Mather,  Eleazer  P.  Mather, 
Lucius  Mather,  David  Dumond,  James  Huff. 
47*]  William  Updike,  *and  Daniel  Tucker, 
the  aforesaid  messuage,  tenement,  and  pos- 
session, with  force  of  arms  unlawfully,  with 
strong  hand  and  armed  power,  detaining, 
against  the  form  of  the  act  in  such  case  made 
and  provided,  according  as  he  the  said  Elijah, 
so  as  aforesaid,  hath  to  me  complained.  There- 
fore, it  is  considered  by  the  said  justice,  that 
the  aforesaid  Zechariah  Mather,  Eleazer  P. 
Mather,  Lucius  Mather,  David  Dumond, 
James  Huff,  William  Updike,  and  Daniel 
Tucker,  of  the  detaining  aforesaid,  with  strong 
hand,  by  my  own  proper  view,  then  and  there 
as  aforesaid  had,  are  convicted,  and  every  of 
them  convicted,  according  to  the  form  of  the 
act  aforesaid.  Whereupon,  I,  the  said  justice, 
upon  every  of  the  aforesaid  Zechariah  Mather, 
Elea/er  P.  Mather,  Lucius  Mather,  David 
Dumond,  James  Huff,  William  Updike,  and 
Daniel  Tucker,  do  set  and  impose  severally  a 
fine  of  ten  dollars,  of  good  and  lawful  money 
of  the  State  of  New  York,  to  be  paid  by  them, 
and  every  of  them  severally,  tothesaid  people 
of  the  State  of  New  York,  for  their  said 
offenses  :  and  do  cause  them  and  every  of 
them  to  be  taken  and  arrested.  And  the  said 
Zechariah,  Eleazer,  Lucius,  David,  James, 
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William,  and  Daniel,  being  convicted,  and 
every  of  them  being  convicted,  upon  my  own 
proper  view  of  the  detaining  aforesaid*  with 
strong  hand  as  aforesaid,  by  me  the  said  justice 
are  committed,  and  every  of  them  is  com- 
mitted, to  the  common  jail  of  the  said  County 
of  Seneca,  in  the  town  of  Ovid,  being  the 
next  jail  to  the  messuage  aforesaid,  there  to 
abide  respectively,  until  they  shall  have  paid 
their  several  fines  respectively  to  the  people 
aforesaid,  concerning  which  the  premises 
aforesaid,  I  make  this  my  record.  In  witness 
whereof,  I,  the  said  John  Hood,  Esq.,  the 
justice  aforesaid,  to  this  record  my  hand  and 
seal  do  set,  at  the  town  of  Fayette  aforesaid, 
in  the  county  aforesaid,  on  the  second  day  of 
August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  nine."  (See3Ld.  Raym., 
360.) 

*The  plaintiff  then  offered  to  prove  [*48 
that  he  had  been  in  possession  of  the  premises 
mentioned  in  the  record  for  a  long  time  pre- 
vious to  the  2d  of  August,  1809,  and  that 
he  entered  into  and  retained  possession 
of  the  premises  in  a  lawful  and  peace- 
able manner  ;  that  at  the  time  of  the  ar- 
rest he,  and  the  other  persons  named  in  the 
record,  were  peaceably  and  quietly  gathering 
the  harvest  of  grain,  belonging  to  the  plaint- 
iff, on  the  premises  ;  that  the  defendant  im- 
posed the  fines  mentioned  in  the  record  with- 
out view,  and  upon  the  mere  complaint  of 
Hartshorne,  who  had  never  been  in  possession 
of  the  premises  mentioned  in  the  record.  This 
evidence  was  objected  to  by  the  defendant's 
counsel,  and  rejected  by  the  judge  ;  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the  defendant. 

It  was  agreed  that  either  party  might  turn 
the  case  into  a  special  verdict. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  E.  T.  Throop,  for  the  plaintiff.  1 .  If 
there  was  no  force  in  this  case,  the  justice  had 
no  jurisdiction.  He  is  bound,  therefore,  to 
show  an  actual  forcible  entry.  The  statute 
(11  sess.  ch.  6)  speaks  of  "an  entry  by  strong 
hand,  and  with  a  multitude  of  people  ;  "  and 
that  when  such  forcible  entry  is  made,  and 
complaint  is  made  to  a  justice,  he  shall  go  to 
the  place,  &c.  Courts  of  special  jurisdiction 
are  limited  as  to  place,  persons,  and  the  sub- 
ject matter  of  their  jurisdiction  ;  and  if  they 
give  judgment  in  other  matters,  it  is  void  as 
coram  non  judice  ;  as  where,  in  the  case  put  in 
Perkins  v.  Proctor  (3  Wils.,  383,  385),  they 
should  adjudge  rose  water  to  be  strong  water. 
So  in  the  present  case,  if  the  justice  adjudges 
it  to  be  a  forcible  entry,  when  there  is  no  force, 
it  is  coram,  non  judice,  and  the  justice  is  liable 
for  acting  without  his  jurisdiction.  To  per- 
mit a  justice  under  a  mere  pretense  of  a  forci- 
ble entry,  *to  imprison  a  citizen,  is  [*40r 
against  the  constitution,  as  well  as  the  prin- 
ciples of  law.  It  could  never  be  the  intention 
of  the  framers  of  the  constitution,  or  of  the 
Legislature,  to  permit  a  justice  to  assume  and 
exercise  such  an  arbitrary  power.  A  justice 
is  bound  to  show  the  regularity  of  his  proceed- 
ings, otherwise  he  is  liable  to  an  action  of  t''es- 
pass  and  false  imprisonment.  (1  Str. ,  710,  711.) 

Again,  these  proceedings  before  the  justice 
were  summary,  and  the  plaintiff  could  have  no 
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opportunity  to  plead  to  the  jurisdiction  of  the 
justice.  He  ought,  therefore,  to  be  allowed  to 
contradict  the  record,  by  showing  that,  in 
fact,  the  justice  had  no  jurisdiction. 

2.    The  conviction   was  informal.     It  does 
not  state  that  a  complaint  was  made  to  the  jus- 
tice on  oath.     Though  the  statute  is  silent  in  j 
this  respect,  yet  it  is  a  universal  principle,  in  all  '• 
proceedings  of  a  criminal  nature,  that  the  com- ' 
plaint,    or    foundation    of    the    proceedings,  | 
should  be  made  under  oath.  (4  Bl.  Com.,  283.) 

Mr.   Rodman,  contra.     I  agree  that  it  must  [ 
appear  that  the  justice  had  jurisdiction.     The  j 
only  difference  between  thecounselis,  how  this  j 
is  to  be  made  to  appear.  If  there  has  been  a  con-  j 
viction,  I  contend  it  must  appear  from   the  j 
record  of  that  conviction.     The  statute  rela- 
tive to  forcible  entries  is  copied  from  the  En- 
glish statutes.     The  justice  has  jurisdiction  in 
all  cases  of  a  complaint  of  a  forcible  entry. 
He  is  required  to  go  to  the  place,  and  on  view, 
he  is  to  record  such  force,   and  to  impose  a 
fine  on  the  offender.     The  record  thus  made, 
according  to  the  directions  of  the  act,  is  con- 
clusive   evidence    of    the    fact  of  a  forcible 
entry,  and  cannot  be  traversed.  (1  Hawk.  PL, 
C.,  ch.  64,  sec.  8;  2  Ld.  Raym.,  1516.) 

The  form  of  the  conviction  is  correct,  ac- 
cording to  the  established  precedents.  (2  Burn's 
Just.,  179,  IbO.) 

In  Oroencelt  v.  Burwell  (1  Ld.  Raym,  454  ; 
1  Salk.,  369  ;  5  Johns.  Rep.,  295)  Holt,  Ch.  J., 
held  that  if  a  justice  of  the  peace  should  re- 
cord that,  upon  view,  as  a  force,  which  was 
no  force,  he  could  not  be  drawn  in  question, 
for  it  is  a  judicial  act. 

5O*]  *.Vr.  Uildreth,  Attorney-General,  in 
reply,  said  that  it  was  competent  to  the  plaint- 
iff in  this  action  to  show  that  the  proceedings  of 
the  justice  were  not  regular  ;  or  the  justice,  in 
order  to  make  out  his  Defense,  must  show  that 
they  were  regular.  In  Cripps  v.  Durden 
(Cowp.,  640,  642)  it  was  laid  down  as  a  set- 
tled point,  that  in  all  actions  against  justices 
of  the  peace,  they  must  show  the  regularity  of 
their  proceedings  ;  and  Buller  stated  a  num- 
ber of  cases,  in  which  it  had  been  so  decided, 
and  the  conviction  held  void. 

Then  was  this  conviction  regular?  The 
complaint  on  which  the  justice  proceeded  was 
not  made  on  oath.  No  person  can  be  brought 
to  answer  for  a  criminal  charge,  unless  upon 
a  complaint  made  on  oath.  And  this  is  more 
particularly  requisite  in  a  case  of  this  kind, 
where  the  party  complaining  is  the  party  in- 
interested  or  dispossessed.  Hawkins(B.  l,ch. 
64,  sees.  3s,  40)  says  it  must  appear  that  the 
party  complaining  was  in  possession  of  an 
estate,  and  it  must  be  also  shown  that  the  en- 
try on  such  possession  was  forcible. 

Per  Curunn.  The  defendant  at  the  trial 
justified  under  a  record  of  his  proceedings,  by 
virtue  of  the  Act  to  Prevent  Forcible;  Entries 
and  Detainers.  T,he  first  section  of  the  act 
(Laws,  Vol.  I.,  101)  gives  power  to  any  justice 
of  the  peace,  upon  complaint,  to  go  to  the 
place  where  the  force  is  made,  and  record  the 
force,  and  set  a  fine,  not  exceeding  £5.  upon 
each  offender,  and  to  commit  them  to  jail  until 
the  fine  be  paid.  This  section  was  taken  literal- 
ly from  the  statute  of  15  Rich.  II.,  ch.  2,  and 
the  English  decisions  upon  that  statute  are  ap- 
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plicable  to  this  case.  The  defendant  acted 
under  the  authority  given  by  the  first  section 
of  the  act,  and  the  record  shows  that  he  pro- 
ceeded correctly.  The  question  is,  whether 
that  record  is  traversable. 

The  form  of  the  record  is  agreeable  to  es- 
tablished precedents.  (King  v.  Elipell  et  al.,  2 
Lord  Raym.,  1514  ;  3  Ld.  Raym.,  360  ;  2  Str., 
794  ;  Burn's  Justice,  tit.  Forcible  Entry  and 
Detainer.)  The  act  is  explicit  that  one  justice 
*is  competent  to  record  the  force  and  to  [*ol 
convict;  and  the  decisions  are  uniform  that  the 
record  is  not  traversable,  because  tho  justice, 
in  making  it,  acts  not  as  a  minister,  but  as  a 
judge.  It  is  as  strong  and  effectual  as  if  the 
offender  had  confessed  the  force.  (8  Co.,  121 
a  ;  Hawk.,  bk.  1,  ch.  64,  sec.  8.)  The  proceed- 
ings under  this  first  section  are  distinct  and  in- 
dependent of  those  prescribed  by  the  sub- 
sequent sections  ;  and  so  it  was  understood  by 
this  court  in  the  case  of  The  People  v.  Anthony 
(4  Johns.  Rep.,  198);  and  when  the  record 
shows  that  the  justice  had  jurisdiction,  and 
that  he  proceeded  regularly,  it  is  conclusive. 
The  case  of  9  Edw.  IV.,  3,  pi.  10,  and  the  opin- 
ion of  the  Court  of  King's  Bench,  in  Groeuvell 
v.  Burwell,  as  reported  in  1  Salk.,  396,  prove 
that  the  justice  is  not  responsible  by  suit  for 
the  proceeding,  because  it  is  a  judicial  act. 
Whether  it  is  wise  or  expedient  to  leave  such 
summary  power  in  the  hands  of  a  single 
magistrate,  is  a  question  for  the  Legislature, 
and  not  for  the  courts  of  justice.  It  is  suf- 
ficient for  us  that  an  existing  statute  gives  this 
power  ;  and  that,  according  to  settled  prin- 
ciples of  law,  a  record  of  such  proceeding 
which  is  regular  and  correct  upon  the  face  of 
it,  cannot  be  questioned  or  traversed  in  a  col- 
lateral action.  It  is  a  full  and  complete  bar  to 
anv  suit  against  the  magistrate. 

The  motion  on  the  part  of  the  plaintiff  ought, 
therefore,  to  be  denied. 

Motion  denied. 

Cited  in -16  Johns.,  157:  19  Johns..  41;  8  Cow.,  186: 
4  Wend..  507  ;  8  Wend.,  466  ;  19  Wend.,  61  ;  5  N.  Y.. 
440;  6  Barb.,  611.628;  18  Barb.,  275;  1  Park.,  101: 
Edw..  391 ;  5  Lejr.  Obs.,  133  ;  45  Ind..  365;  Hemp.,  34. 


•BEALLS  v.  GUERNSEY.       [*52 

* — Sheriff — Justification  under  a  Fieri 
Facias — \o  Indorsements  Thereon — lit  turn 
— Parol  Ecuience. 

When-  a  sheriff  justifies  under  a  fieri  facia*,  it  is 
net  necessary  that  he  should  show  that  it  is  return- 
ed, nor  will  the  want  of  an  Indorsement  on  theexe- 
cution  of  the  time  it  was  received  tiy  the  sheriff, 
render  it  inadmissible  in  evidenee ;  for  the  statute 
is  merely  directory  to  the  sheriff  on  this  point :  and 
the  time  of  receiving  it  may  IK-  shown  by  parol 
proof,  or  otherwise. 

Citations  Cowp.,  18;  10  Kast,~J;  21  Hen.  VII..  22 
/<;  1  Sulk.,  40!». 

THIS  was  an  action  of  trespass,  against  the 
defendant,    late   sheriff   of   Ontario,    for 
taking,  carrying  away,  and  disposing  of  seven- 
ty-three barrels  of  whiskey,  &c. 

The  defendant  pleaded  the  general  issue, 
with  notice  of  a  justification. 

The  cause  was  tried  before  the  Chief.  Justice, 
at  the  Ontario  Circuit,  the  2»5th  .lime,  lf<OI. 
The  plaintiff  stated  that  he  purchased  the 
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whiskey  of  Moses  Johnson,  on  the  26th  Au- 
gust, 1807  ;  and  the  same  was  deposited  in  the 
•cellar  of  Ezekiel  Taylor. 

The  defendant  then  produced  in  evidence 
the  record  of  the  judgment,  in  this  court,  by 
confession,  against  Moses  Johnson,  in  favor  of 
William  W.  Hodman  ;  and  then  offered  in  evi- 
dence an  alias  testatum  fieri  facias  issued  on 
the  judgment  against  Johnson,  dated  the  15th 
August,  1807,  and  returnable  the  second  Mon- 
day of  November,  1807 ;  but  the  plaintiff's 
counsel  objected  to  this  evidence,  because  the 
teat.  fi.  fa.  had  not  been  returned  and  filed  in 
the  clerk's  office,  nor  was  there  any  indorse- 
ment thereon  of  the  day  it  was  received  by  the 
defendant  or  his  deputy,  nor  was  there  any  re- 
turn indorsed  upon  it,  or  anything  by  which  it 
could  appear  that  the  property  of  Johnson  had 
been  taken  and  sold  by  virtue  of  the  execution. 
The  judge  rejected  the  evidence  of  the  test.  fi. 
fa.  The  defendant  then  offered  to  prove  that 
the  test.  fi.  fa.  was  in  his  hands,  as  sheriff  of 
the  County  of  Ontario,  between  the  te&te  and 
return  day  thereof  ;  and  that  by  virtue  thereof , 
he.  as  sheriff,  took  the  whiskey  in  question,  as 
the  property  of  Moses  Johnson  ;  but  this  evi- 
dence was  rejected  ;  and  the  jury,  under  the 
direction  of  the  judge,  found  a  verdict  for  the 
plaintiff  for  $1,690.91. 

53*]  *A  motion  was  then  made  to  set  aside 
the  verdict  and  a  new  trial,  for  the  misdirec- 
tion of  the  judge. 

Mr.  Rodman,  for  the  defendant,  said  that  the 
only  question  was,  whether  the  alias  test,  fi.fa. 
ought  not  to  have  been  received  in  evidence. 
He  contended  that  it  was  not  necessary  to 
show  that  the  execution  had  been  returned.  In 
Rowland  v.  Veale  (Cowp.,  18,  10  ;  East.  82  ;  6 
Co.,  90)  the  distinction  was  laid  down  between 
mesne  process,  and  process  of  execution  ;  and 
that  it  was  not  necessary  to  show  a  return  of 
the  latter. 

Though  by  the  7th  section  of  the  statute 
{24  sess. ,  ch.  *105),  the  sheriff  and  his  under  of- 
ficers are  required  to  indorse  on  all  writs  of 
execution  the  day  when  they  are  received  ; 
3ret  it  was  immaterial  in  the  present  case,  and 
not  a  sufficient  reason  for  rejecting  the  evi- 
dence. The  reason  of  the  requisition  is  to 
ascertain  which  of  several  executions  has  a 
preference,  or»  first  binds  the  property. 

Mr.  Sedgwick,  contra.  The  reason  for  show- 
ing a  return  of  final  process  seems  equally 
strong  as  that  for  showing  the  return  of  mesne 
process.  In  Freeman  v.  Blewitt  (1  Salk.,  409  ; 
1  Ld.  Raym.,  532,  S.  C.)  Holt,  Ch.  J.,  lays  it 
down,  as  a  general  and  settled  rule,  that  where 
a  principal  officer  justifies  under  a  returnable 
writ,  he  must  show  that  it  was  returned  ;  and 
that  a  sheriff  cannot  justify  under  &  fieri  facias 
without  showing  a  return.  The  same  rule  was 
laid  down  by  the  Ch.  J.  in  Middleton  v.  Price. 
(Wilson,  17,  2  ;  Roll.  Abr.,  560,  sees.  18,  9, 10, 
8;  Brooke,  Tresp.,  211  ;  Moore.  56. 

2.  The  direction  of  the  statute  is  positive 
that  the  time  of  receiving  the  execution  shall 
be  indorsed  by  the  sheriff  ;  and  the  reason  has 
been  stated  that  it  might  appear  which  of  the 
several  executions  hart  the  preference.  It  was 
the  duty  of  the  sheriff  to  make  this  indorse- 
ment ;  and  he  cannot  justify  himself  when  he 
has  omitted  to  perform  his  duty  :  nor  can  he 
take  advantage  of  his  own  wrong.  It  did  not 
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appear  but  that  this  execution  had  been  just 
issued  from  the  clerk's  office.  To  show  that 
he  *had  acted  upon  it,  there  should  [*54- 
have  been  an  indorsement  by  the  sheriff. 

Per  Curiam.  The  later  authorities  (Cowp., 
18,  10,  East,  73)  do  not  require  the  sheriff  to 
show  a  ft.  fa.  returned,  when  he  justifies  un- 
der it ;  because  an  execution  is  good  and  ef- 
fectual without  ever  being  returned.  It  was 
formerly  understood  otherwise,  according  to 
the  opinion  of  Kingsmill,  J.,  in  21  Hen.  VII., 
22  b.  ,and  of  Lord  Holt  and  the  rest  of  the  judges 
of  the  K.  B.  in  Freeman  v.  Brewitt  (1  Salk., 
409).  But  the  recent  decisions  are  founded  on 
better  reason,  and  ought  to  govern.  Nor  did 
the  want  of  an  indorsement  upon  the  execu- 
tion, of  the  time  of  receiving  it,  render  it  in- 
admissible in  evidence.  The  statute  requiring 
the  sheriff  to  indorse  the  time,  was  merely 
directory  to  the  officer,  for  the  sake  of  greater 
certainty  ;  and  the  omission  to  do  it  will  not 
preclude  the  sheriff  from  showing  the  time  by 
parol  proof.  It  may  turn  every  presumption, 
arising  from  doubt  as  to  the  precise  time, 
against  him  ;  but  it  will  not  absolutely  shut 
out  other  proof. 

The  verdict  must  be  set  aside,  and  a  new 
trial  awarded,  with  costs  to  abide  the  event. 

New  trial  granted. 


PHELPS,  Administrator  of  PHELPS, 


I.  AND  O.  JOHNSON. 

Covenants  on  Exchange  of  Bond  and  Mortgage 
for  Sealed  Note — Release  of  Note. 

Where  A  and  B  gave  a  sealed  note  to  C,  and 
A  afterwards  gave  a  bond  and  mortgage  to 
C  for  the  amount  due  on  the  note,  and  C 
covenanted  to  procure  and  cancel  the  note,  it 
was  held  that  though  the  bond  and  mortgage 
were  not  an  extinguishment  of  the  note,  yet 
the  covenant  made  with  A  was  for  the  benefit  of  A 
and  B,  and  a  covenant  not  to  sue,  which  amounted 
to  a  release  of  the  note. 

Citations— 1  Lev.,  235 ;  1  Anst.,  Ill ;  2  Johns.,  186. 

THIS  was  an  action  of  debt,  to  recover  the 
amount  of  three  sealed  notes,  dated  the 
14th  of  February,  1798.  *and  payable  [*55 
before  the  28th  June,  1806.  The  defendants 
pleaded,  1.  Non  est  factum.  2.  payment.  3. 
A  release  on  the  28th  June.  1806. 

The  cause  was  tried  before  the  Chief  Jus- 
tice, at  the  Ontario  Circuit,  the  26th  of  June, 
1810. 

At  the  trial,  the  plaintiff  proved  the  execu- 
tion of  the  notes,  and  that  they  were  assigned 
to  Henry  Remsen,  on  the  3d  May,  1805,  and 
that  this  suit  was  brought  for  his  benefit.  The 
defendant  then  offered  in  evidence  an  agree- 
ment, under  seal,  dated  the  28th  June,  1806. 
between  Oliver  Phelps,  the  intestate,  and 
Isaac  Johnson,  one  of  the  defendants,  which 
stated,  that  whereas  the,said  Phelps  had  that 
day  conveyed  to  the  said  Johnson  part  of  a 
lot  of  land,  No.  35,  in  the  township  No.  9,  in 
the  5th  range  of  townships,  in  Ontario  Coun- 
ty, being  the  east  half  of  the  said  lot,  supposed 
to  contain  185  acres  and  three  fourths  ;  and  if 
on  any  accurate  survey  the  said  land  should 
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fall  short  of  the  said  quantity,  the  said  Phelps  his  covenant  until  Isaac  Johnson  should  per- 
agreed  to  refund  to  the  said  Johnson,  for  form  his  covenant  to  procure  and  give  up  the 
every  acre  so  deficient,  the  sum  of  $5,  with  in-  j  contract ;  and  as  Isaac  Johnson  did  not  do  this 

within  a  reasonable  time,  the  intestate's  cov- 
enant must  be  considered  as  discharged.     (1 


terest  from  the  date  ;  and  that  in  case  it  ex- 
ceeded the  said  quantity,  the  said  Johnson 
agreed  to  pay  to  the  said  Phelps  $5  for  every 
acre  of  such"  excess,  with  interest,  &c. ;  and 
the  said  Johnson  further  agreed  to  procure 
and  give  up  to  the  said  Phelps,  the  articles  of 
agreement  executed  between  the  said  Phelps 
and  the  said  Isaac  Johnson  and  Otis  Johnson, 
for  the  said  land  ;  and  the  said  Phelps,  the  in- 
testate, further  agreed  to  procure  and  cancel 
the  notes  given  to  him  by  the  said  Isaac  and 
Otis  Johnson,  for  the  original  purchase  of  the 
j*aid  land,  he  having  received  the  said  Isaac 


Saunders,  320 c,  note.) 

The  court  will  take  notice  of  and  protect 
the  rights  of  assignees.  (3  Johns.  Rep.,  426.) 
There  was  notice  of  the  transfer  of  the  notes, 
or  at  least  sufficient  to  put  the  party  on  the  in- 
quiry. (1  Johns.  Cas.,  53.)  Notice  is  requir- 
ed for  the  protection  of  the  assignees.  There 
is  no  pretense  that  these  notes  were  ever  actu- 
ally paid  ;  and  are  the  rights  of  the  assignee 
to  be  sacrificed  in  order  to  protect  Isaac 
Johnson  ?  If  Isaac  Johnson  had  been  sued 


Johnson's  bond  and  mortgage  for  the  balance  I  on  his  bond,  he  might,  after  paying  the  notes. 


due  on  the  said  notes.  The  plaintiff's  counsel 
objected  to  the  admission  of  this  agreement, 
but  the  objection  was  overruled,  and  the  pa- 
per read  in  evidence. 

The  defendants  then  proved  that  on  the  day 
when  the  said  agreement  was  executed,  Isaac 
56*]  Johnson  came  to  *the  intestate  Phelps, 
for  the  purpose  of  settling  certain  notes  given 
by  the  defendants  to  Phelps  for  land  ;  and 
that  Phelps  told  Isaac  Johnson  that  the  notes 
were  not  in  his  possession,  but  in  the  hands 
of  some  one  of  his  attorneys,  for  the  purpose 
of  writing  to  the  obligors  ;  that  the  intestate 
produced  a  statement  of  the  notes,  and  of  the 
balance  calculated  to  be  due  on  them,  and  ac- 
-cepted  the  bond  and  mortgage  executed  by 
Isaac  Johnson,  for  the  balance. 

On  this  evidence,  a  verdict  was  taken  for  1  he 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case  made,  containing  the  above  facts. 

Mr.  Cody,  for  the  plaintiff.  The  argument 
was  no  evidence  of  payment.  The  acceptance 
of  a  bond  in  satisfaction,  cannot  be  pleaded  to 
an  action  of  debt  on  another  bond  (Cro.  Car., 
85,  86;  Bac.  Abr.,  Release,  A,  2);  nor  was  it 
admissible,  as  evidence  of  accord  and  satisfac- 
tion, under  the  notice  annexed  to  the  plea. 

Again,  it  was  not  a  release.  I  am  aware  of 
the  case  of  Cui/ler  v.  Cuyler  (2  Johns.  Rep.. 
186),  in  this  court ;  but  that  is  the  tirst  case  in 
which  a  covenant  not  to  sue  has  been  allowed 
to  be  a  release,  when  not  made  between  the 
very  same  parties.  A  covenant  to  sue  is  con- 
strued a  release,  merely  to  prevent  a  circuity 
of  action  ;  and  on  the  same  principle  set-offs 
are  allowed  ;  but  they  must  be  between  the 
same  parties;  for  if  other  parties  are  intro- 
duced, how  can  it  be  supposed  that  it  was  in- 
tended as  a  release  ?(T.  Ilaytn.  Rep.,  393.)  If 
the  covenant  was  broken,  the  defendants  could 
not  maintain  an  action  against  the  plaintiffs  to 
recover  the  sum,  which  he  may  recover  in  this 
action. 

That  the  intestate  and  Isaac  Johnson  never 
•considered  this  as  an  actual  release;  of  the 
notes,  is  apparent  from  the  face  of  the  instru- 
ment. For  if  it  was  really  so  intended,  why 
not  take  a  release  ?  It  is,  at  best,  but  ah 
agreement  for  a  release,  or  a  covenant  to  do 
an  act  in  future  which  should  amount  to  a  re- 
/>7*)  lease.  A  distinction  has  *been  taken 
between  a  covenant  for  a  lease,  and  a  least-. 
(5  Johns.  Rep.,  74,  77.) 

Again,  the  covenants  between  tin-  intestate 
tind  Isaac  Johnson  were  mutual  and  dcpend- 
•ent;  the  intestate  \\.-i-  not  bound  to  perform 
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have  pleaded  that  the  bond  was  given  for  the 
notes,  and  that  the  notes  had  been  paid  ;  and  a 
judgment  in  this  suit,  against  the  defendants, 
will  furnish  him  with  a  complete  defense,  in 
case  he  should  be  sued  on  the  bond  given 
to  the  intestate.  Otis  Johnson  has  no  equity 
whatever  on  which  to  insist  on  being  exon- 
erated from  the  payment  of  these  notes ; 
and  if  the  defense  fails  as  it  respects  him,  it 
must  fail  as  to  both  defendants. 

Mr.  Sedgioick,  contra.  Otis  Johnson  can 
derive  no  benefit  from  the  contract  for  the 
land  ;  for  the  deed  of  the  land  has  been  given 
to  Isaac  Johnson.  The  plaintiff,  as  assignee, 
has  really  no  equity  ;  for  he  ought  to  have 
given  immediate  notice  to  the  defendants, 
who  are  prejudiced  by  his  negligence.  Until 
notice,  all  acts  and  payments  by  the  party  are 
good.  <2  Johns.  Cas.,  258,  260.)  The  circum- 
stance of  the  notes  not  being  in  the  hands  of 
Phelps,  was  not  enough  to  put  the  party  on 
inquiry ;  for  the  intestate  induced  Isaac 
*Johnson  to  believe,  that  though  the  [*58 
notes  were  not  in  his  actual  possession,  they 
were  within  his  power  and  control,  as  being 
merely  lodged  with  his  attorney.  Had  the 
plaintiff  given  notice  to  the  defendants,  they 
would  have  been  on  their  guard. 

A  covenant  not  to  sue  is  construed  to  oper- 
ate as  a  release,  because  it  is  the  evident  in- 
tent of  the  party,  by  such  a  covenant,  that  his 
right  of  action  should  be  released.  A  coven- 
ant to  procure  and  cancel  the  notes,  is  a  cov- 
enant to  cancel  them,  which,  according  to  the 
plain  intent  and  meauingof  the  parties,  is  a  re- 
lease. (2  Saund.,  48.  n.  1  ;  see  8  Term  Rep.. 
168.) 

In  Drukv  v.  MitcJull  (3  East,  251),  Lord  El- 
Icnborough  said,  that  if  parties  so  agreed,  one 
debt  or  security  might  be  a  satisfaction  of  an- 
other. 

The  covenant  with  Isaac  Johnson  was  for 
the  benefit  of  both  defendants  ;  and  the  inter- 
est of  Otis  Johnson  is  entitled  to  the  notice 
and  protection  of  the  court,  as  much  as  any 
equitable  interest. 

Per  Curiain.  The  covenant  by  the  intestate 
with  one  of  the  defendants,  to  procure  and 
cancel  the  notes  iriven  by  both  the  defendant**, 
was  a  covenant  inuring  to  the  benefit  of  both; 
ami  though  Otis  Johnson  could  not  maintain 
n  suit  upon  it  in  his  own  mime,  sreing  it  was 
not  a  piirol  promise,  but  by  specialty,  yt-t  he 
had  undoubtedly  an  equitable  interest  in  it, 
and  would  be  entitled  to  use  the  name  of 
30  I'.  . 
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Isaac  Johnson,  as  a  trustee  for  his  interest  in 
the  covenant.  The  validity  of  such  an  equit- 
able interest  was  recognized  so  long  ago  as 
the  case  of  Offly  v.  Warde  (1  Lev.,  235);  and 
since  that  time,  the  courts  of  law  have  regard- 
ed, and  will  now  give  effect  to  the  interest  of  a 
ceatui  que  trust,  in  a  covenant  or  other  special- 
ty. Taking  the  bond  and  mortgage  of  Isaac 
Johnson  was  not  an  extinguishment  of  the 
sealed  notes  (1  Anst.,  Ill);  but  the  covenant 
made  with  Isaac  Johnson,  for  the  benefit  of 
him  and  Otis  Johnson,  that  the  intestate 
would  "  procure  and  cancel  the  notes," 
59*]  amounted  to  a  release.  *This  con- 
struction is  requisite  to  avoid  circuity  of  ac- 
tion ;  for  if,  instead  of  cancelling  the  notes, 
the  intestate  or  his  representatives  should  put 
them  in  suit,  and  should  recover,  the  defend- 
ants would  be  entitled  to  recover  back,  under 
this  covenant,  precisely  the  same  damages 
which  they  might  sustain  by  reason  of  the 
suit.  It  is,  therefore,  equally  just  and  reason- 
able that  the  covenant  should  be  construed  ac- 
cording to  its  real  force  and  effect.  The  case 
in  this  court  of  Cuyler  v.  Cuyler  (2  Johns. 
Rep.,  186),  and  the  general  language  of  the 
books,  establishes  the  same  doctrine. 

The  defendants  are,  therefore,  entitled  to 
judgment. 

Judgment  for  th-e  defendants. 

Cited  in— 11  Johns.,  517 ;  3  Cow.,  155 ;  4  Wend.,  612 ; 
20  Wend.,  20;  13  N.  Y.,  568 ;  18  N.  Y.,  582 ;  3  Rob., 
713 ;  2  Paine,  197 ;  1  Wood.  &  M.,  142. 


JACKSON,  ex  dem.  WHITE  ETAL., 

v. 
WHITE. 

Will —  Construction    of — Devise —  Intention    of 
Testator — Appurtenances. 

A  being  seised  of  a  house,  with  stables,  yards, 
gardens,  &c.,  and  eighteen  acres  of  land  adjoining', 
by  his  will,  devised  to  his  wife  as  follows :  "  and  also 
that  large  and  convenient  dwelling-house,  together 
with  all  the  appurtenances  and  privileges  thereun- 
to belonging,  and  the  same  which  is  now  improved 
by  me  as  a  boarding-house."  It  was  held  that  not 
only  the  barn,  stables,  and  out-houses,  but  the  land, 
consisting  of  orchard,  pasture,  plough,  and  wood- 
land, all  of  which  had  been  used  by  the  testator,  as 
appurtenant  to  his  boarding-house,  and  conducive 
to  its  support,  passed  by  the  will ;  especially  when, 
from  the  other  parts  of  the  devise,  such  was  the 
evident  intention  of  the  testator. 

Citations— 2  T.  R.,  498;  Cro.  Jac.,  121. 

THIS  was  an  action  of  ejectment,  to  recover 
18  acres  of  land  in  the  village  of  Ballston. 
The  cause  was  tried  at  the  Saratoga  Circuit,  in 
May,  1810,  before  Mr.  Justice  Van  Ness. 

On  the  23d  October,  1808,  Stephen  H.  White, 
being  seised  of  the  premises  in  question,  made 
his  last  will  and  testament,  by  which  he  be- 
queathed to  his  wife  Charlotte,  the  defendant, 
twelve  hundred  and  fifty  dollars  in  cash,  his 
horse  and  chair,  all  his  household  furniture, 
"and  also  that  large  and  convenient  dwelling- 
house,  together  with  all  the  appurtenances 

NOTE.—  What  will  pass  by  de&l  or  devise  as  an  ap- 
•purtenance.  See  note  to  Harris  v.  Elliott,  10  Pet.,  25, 
Law.  Ed. 
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and  privileges  thereunto  belonging,  situate  in 
the  village  aforesaid,  and  the  same  which  is 
now  improved  by  me  as  a  boarding-house,  so 
long  as  she  shall  continue  and  remain  my 
widow,  and  also  one  undivided  third  of  the 
aforesaid  premises  forever." 

*"Seeond.  I  give  and  bequeath  to  my  [*6O 
brother  James  White,  all  and  every  of  my 
clothier's  works,  including  two  fulling-mills, 
situate  in  said  village,  about  1|  mile  north  of 
my  clothier's  shop,  which  1  do  also  give  to  the 
said  James,  with  two  sets  of  tools,"  &c.  "Also 
I  give  to  the  said  James  a  legacy  of  $600  ; 
also  the  debts  due  to  me  from  Daniel  Noble 
and  Peter  Dibble  ;  the  aforesaid  legacies  to  be 
paid  to  him  on  his  arriving  at  21  years  of  age; 
and  on  condition  that  he  maintain  my  father, 
now  living  in  .said  village,  in  everything  need- 
ful and  necessary,  for  his  convenience,  during 
his  natural  life." 

"Third.  I  give  and  bequeath  unto  the  said 
James,  and  my  beloved  sisters  Rachael  and 
Mary,  two  thirds  of  all  the  aforesaid  described 
premises,  bequeathed  unto  my  wife  Charlotte, 
to-be  enjoyed  by  them  in  equal  parts,  in  case 
the  said  Charlotte  should  intermarry,  or  in 
case  of  her  death,  to  have  and  to  hold  the  same 
to  them  and  their  heirs  forever."  The  testator 
died  the  23d  October,  1808,  leaving  no  issue. 
John  White,  the  father  of  testator,  and  his 
heir,  was  one  of  the  lessors. 

The  testator  was  a  clothier,  and  purchased 
the  place  in  question  about  twelve  years  ago, 
and  erected  a  shop  and  mills,  and  carried  on 
the  business  extensively  until  his  death.  The 
business  of  a  clothier  in  that  part  of  the 
country  is  carried  on  in  the  spring  and  au- 
tumn, and  does  not  interfere  with  the  keeping 
of  a  boarding-house,  at  the  time  visitors  usually 
resort  to  the  Springs. 

Three  or  four  years  after  he  made  the  pur- 
chase, the  testator  built  additions  to  the  house, 
and  inclosed  a  convenient  yard  with  a  picket 
fence,  and  kept  a  boarding-house  for  the  ac- 
commodation of  persons  visiting  the  Springs  ; 
and  frequently  had  sixty  or  eighty  boarders  at 
a  time.  There  is  a  large  court  yard  in  front, 
extending  to  the  highway.  He  also  built  a  large 
stable,  repaired  the  barn  for  stabling  horses.and 
for  a  coach-house.  There  was  a  gate  at  the  corn- 
er of  the  house,  though  which  was  a  passage 
to  *the  stables,  &c.  On  the  east  and  west  [*O1 
side  of  the  house  there  were  several  lots,  occu- 
pied by  the  testator,  in  his  lifetime,  as  kitchen- 
gardens,  and  inclosed  with  a  picket  fence.  On 
the  east  side  of  the  house  lot  is  a  way  leading 
from  the  highway  to  the  premises  in  question, 
principally  occupied  by  E.  White,  Jun.  ;  the 
remaining  part  of  the  premises  consisted  of 
ploughland,  pasture,  orchard,  and  woodland. 

Some  years  before  his  death,  the  testator  in- 
closed a  few  acres  of  the  wood  and  pasture 
land  with  a  picket  fence,  and  put  in  two  young 
deer,  where,  he  said,  would  be  a  pleasant  walk 
for  his  boarders.  He  occasionally  used  the  in- 
closed land  as  pasture.  On  the  ploughland  he 
raised  vegetables  for  the  use  of  his  family  and 
boarders  ;  and  the  woodland  furnished  some 
fuel,  though  not  enough  for  his  use.  All  the 
different  lots  opened  into  that  part  of  his 
premises  on  which  the  barn  and  stables  stand. 
The  lot  on  which  the  house  stands  is  large,  and 
the  house  has  been  long  kept  as  a  boarding- 
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house  at  the  Springs.  It  may  be  used  as  such, 
without  the  premises  in  question,  but  with 
less  convenience  and  advantage.  The  testator 
had  no  other  property  than  what  he  devised  by 
his  will. 

Mr.  Palmer,  for  the  plaintiff.  The  only 
question  is,  whether  the  words  of  the  testator, 
in  the  devise  to  the  wife,  comprehend  the 
the  premises  in  question.  The  devise  ought  to 
be  clear  and  explicit,  in  order  to  disinherit  the 
heir-at-law.  (Bowers  v.  Blackett,  Cowp.,  235.) 
If  there  is  any  doubt,  the  rule  of  law,  as  to 
the  estate,  must  take  place.  The  will  must  be 
construed  by  the  words  of  it,  not  from  exterior 
circumstances  (2  Salk.,  935);  and  the  heir- 
at-law  will  not  be  disinherited,  unless  it  results 
by  necessary  implication.  (Swinb.,  353.354, 
note  ;  Moore,  7  pi.  24.) 

The  words  of  the  will  may  be  well  satisfied 
by  the  dwelling  house  and  the  adjoining  lot, 
without  taking  the  whole  18  acres.  The  land 
beyond  the  house  lot  and  yard  is  not  appurte- 
nant to  the  house.  (Co.  Litt..  121  b,  122  a.) 
Appurtenant  is  confined  to  the  buildings,  cur- 
62*]  tilage,  or  garden  belonging  *to  the  house. 
A  devise  of  a  messuage,  with  the  appurte- 
nances, does  not  include  lands,  though  usually 
occupied  with  the  house. 

Messrs.  H.    Walton  and  Henry  contra.     We 
contend  that  the  words  of  the  will,  if  used  in  a 
deed,  would  pass  the  premises  in  question. (Com. 
Dig.,  Grant,  E,  6,  E  9;  Plowd.,  171.)      The; 
meaning  of  the  word  "appurtenances"  depends  i 
on  the  subject.     The  boarding-house  was  the  ! 
principal,  or  subject,  and  the  premises  the  ac- ! 
cessory  or  incident.     If  the  words  would  be  ! 
sufficient  in  deeds  and  surrenders,  they  must  \ 
be  so  in  a  devise,  for  courts  are  much  more  j 
liberal  in  the  construction  of  wills  to  give  ef- 
fect to  the  intention  of  the  testator.  The  heir- 
at-law  takes  only   what  is  not  devised  from 
him.     (1  Burr.,  283;  Gilb.  on  Dev.,  16.)    And 
when  the  intention  is  clear,  the  court  will  sup- 
ply omissions,  or  correct  mistakes.     (5  Burr., 
2703.)    In    Clements  v.  Collins  (2  Term   Rep., 
498),  where  the  testator  devised  "the  house  he 
lived  in  and  garden  to  B. ,"  the  stables,  coal- 
pen,  &c.,  were  held  to  pass,  though  used  for 
the  purposes  of  the  testator's  trade,  as  well  as 
for  the  convenience  of  his  house.     The  court 
will  take  the  word  "appurtenances"  in  its  pop- 
ular and  more  extended  sense,  in  order  to  give 
effect  to  the  clear  intent  of  the  testator.     (1 
Bos.  &  Pull.,  53;    2  W.    Bl.    Hep.,   727.  728.) 
If  out-houses  and  buildings  are  included  in  the 
word  "appurtenances,"  the  land  on  which  they 
stand  must  also  be  included.    (3  Wilson,  141*) 

In  Garden  v.  luck  (Cro.  Eliz. ,  89)  it  was 
held  that  by  the  devise  of  a  messuage,  a  gar- 
den and  the  curtilage  passed,  though  the  word 
"appurtenances"  was  not  used  by  the  testator. 
In  Hmithwn  v.  Cage  (Cro.  .lac.,  529)  a  messuage 
with  the  appurtenances  was  surrendered,  and 
it  was  held  that  the  orchards,  yards,  curtilage, 
and  garden,  passed  with  the  house. 

The  word  "premises,"  used  in  the  last  part 
of  the  will,  includes  the  house  and  lands, 
and  shows  that  the  testator,  by  the  word 
"appurtenances,"  intended  to  include  the 
land  occupied  with  the  house.  The  testa- 
tor clearly  <lid  not  intend  to  leave  anything  to 
his  father,  but  made  ample  provision  for  his 
support  during  life.  He  had  no  children, 
JOHNS.  REP.,  8. 


*and  the  devise  shows  that  his  wife  was  [*63 
a  favorite  object  in  the  disposition  of  his  es- 
tate. Two  thirds  of  what  was  devised  to  the 
wife  was  for  her  life  only,  or  during  her  wid- 
owhood ;  in  case  of  her  "death,  or  second  mar 
riage,  it  went  to  the  testator's  two  sisters  for- 
ever. 

Per  Curiam.  Taking  the  will  together,  it  is 
apparent  that  the  testator  intended  that  the 
premises,  claimed  by  the  lessors  of  the  plaint- 
iff, should  pass  to  his  wife.  He  devises  not 
only  his  dwelling-house,  "but  all  the  appurte- 
nances and  privileges  thereunto  belonging," 
and  designates  the  subject  devised  as  "prem- 
ises," and  which  he  "improved  as  a  boarding- 
house."  It  was  the  boarding-house  establish- 
ment that  was  intended  to  be  devised,  and 
every  privilege  appertaining  to  the  use  of  it, 
and  proper  to  render  it  convenient  and  attract- 
ive as  such  an  establishment,  in  such  a  place 
as  Ballston  Springs.  The  out-houses,  the  gar- 
den, the  stables,  the  deer-park,  and  the  pas- 
ture, and  the  ploughland,  were  all  used  by  the 
testator  as  privileges  appurtenant  to  his  large 
boarding-house,  and  conducive  to  its  support 
and  credit.  They  were  all  used  by  him  to- 
wards that  single  object  ;  and  it  is  stated  that 
he  sometimes  entertained  from  60  to  80  per- 
sons. The  case  of  Doe  v.  Cottins  (2  Term  Rep., 
498)  shows  that  stables  and  a  coal-pen  will 
pass,  in  a  devise,  by  the  words  "house"  and 
"garden,"  they  having  been  used  for  the  con- 
venience of  the  house.  In  Nicholtis  v.  Cham- 
berlain (Cro.  Jac.,  121)  a  conduit  and  water- 
pipes,  in  adjoining  land,  were  held  to  pass  by 
the  words  "house,  with  the  appurtenances," 
because  they  were  necessary  and  quasi  append- 
dant.  The  specific  bequest  of  other  parts  of 
the  estate  of  the  testator  to  his  brother,  and 
the  injunction  that  he  should  maintain  his 
father,  who  now  claims  the  premises,  as  one 
of  the  lessors,  and  the  devise  of  part  of  the 
premises  to  his  two  sisters,  after  the  death  or 
remarriage  of  his  wife,  are  corroborative  of 
the  intent  that  the  premises  should  pass  to  the 
wife. 

*Upon  the  whole,  we  think  that  the  [*<$4- 
general  words  are  sufficient  to  convey  the 
premises  ;  and  judgment  ought  to  be  rendered 
for  the  defendant. 

Judfjmtnt  for  the,  defendant. 
Cited  in-2  Barb.,  «71:  47  How.  Pr.,  44K;  2  Bradf., 


FOOT  r.  BROWN. 

Slander  —  What  Not  Actioi>a)>le  —  Per   Se  —  &JM-- 
rial  Damage. 

To  say  of  an  attorney  or  counselor  in  a  particular 
suit,  "!'.  knows  nothing  at"  nit  the  suit,  h<>  will  lead 
you  on  until  hi*  liaa  undone  you,"  is  not  actionable. 
without  allcKinir  and  proving  -pceial  damage. 


ritation    (Yo.  KHz.,  H30. 


NOTK.  -  Slnmlrr  ami  IHtcl  -  H'orrfx  artdmalilr  per  so 
—  When  KiHihrn  cunrrrninu  nur  in  hi*  trnttr  or  iirnftn- 
xinti. 

Thr  nilf  ilrrivrd  fr»m  thr  tiHthniitir*,  and  with 
which  most  of  the  cases  can  IK-  reconciled,  seems  to 
lie  this  :  When  the  word.-*  xpokcn  have  such  a  rela- 
tion to  the  profe-wlon  or  occupation  of  the  plaintiff 
that  they  directly  tend  to  Injun-  him  In  rcs|M»ct  to 
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THIS  was  an  action  of  slander.  The  decla- 
ration stated  that  the  plaintiff  was  an  at- 
torney and  counselor  at  law,  and  conducted 
himself  with  great  fairness,  skill,  and  integrity, 
•fee.,  and  had  been  employed  by  E.  Wilson  and 
another  as  counsel  to  manage  a  suit  depending 
in  this  court  between  them  and  .1.  Banyar  and 
others,  lessors  in  ejectment,  &c.  That  the  de- 
fendant, in  the  hearing  of  Wilson,  &c.,  spoke 
the  following  false  and  defamatory  words  of 
and  concerning  the  plaintiff,  and,  of  and  con- 
cerning his  fairness,  skill,  and  integrity  in 
his  professional  business,  as  an  attorney  and 
counselor  at  law,  to  wit:  "Foot  knows  noth- 
ing about  the  suit  (meaning,  &c.),  and  he  will 
lead  you  (meaning,  &c.)  on  until  he  has  un- 
done you." 

The  jury  having  found  a  verdict  for  the 
plaintiff,  a  motion  was  made  in  arrest  of  judg- 
ment. 

Mr.  Mitchell,  for  the  defendant.  The  words 
are  not  in  themselves  actionable.  The  motion 
in  arrest  stands  precisely  on  the  grounds  of  a 
demurrer.  (Bacon's  Abr.,  Slander,  S  ;  4  Rep., 
14;  Syst.  of  Plead.,  ch.  31,  Demurrer.)  The 
nature  and  import  of  the  words  are  not  altered 
or  changed  by  the  verdict.  The  jury  have 
merelv  found  what  words  were  spoken.  Their 
legal  nature  or  import  is  to  be  determined  by 
the  court.  Though  words  may  be  spoken 
maliciously,  they  are  not,  therefore,  to  be  taken 
in  a  bad  sense,  or  considered  as  actionable.  (3 
Bos.  &  Pull.,  372.) 

No  special  damages  are  laid  in  the  declara- 
65*]  tion.  and  *the  injury,  if  any,  must  con- 
sist in  the  probable  future  damage  the  plaint- 
iff may  sustain,  from  the  nature  of  the  words 
spoken.  And  this  must  be  a  legal  and  sub- 
stantial damage,  not  an  imaginary  injury  ;  as 
if  a  man  is  charged  to  be  guilty  of  some  par- 
ticular crime,  or  as  having  an  infectious  disease 
which  may  banish  him  from  society.  Words, 
however  opprobrious  or  disgraceful,  unless  a 
legal  damage  or  injury  is  alleged  and  shown, 
are  not  actionable.  (6  Bacon's  Abr.,  G  ;  3 
Wils.,  186;  2  Term  Rep.,  475.)  And  the 
plaintiff  must  show  that  the  words  were  spok- 
en of  his  professional  character,  and  that  they 
have  injured  or  will  probably  injure  him  in 
that  character. 

Again,  all  the  words  must  be  actionable.  If 
the  tirst  are  not,  the  last  cannot  be  actionable  ; 
all  the  words  must  be  such  as  may  produce  the 
consequences  supposed.  (Cro.  Jac.,  331  ;  4 
Co.,  13,  19  ;  Cro.  Car.,  328,  510;  Yelv.,  144, 
154  ;  1  Roll.  Abr.,  70,  pi.  47,  and  51,  71,  pi.  55, 
56  ;  Cro.  Eliz.,  541 :  2  Mod.,  152 ;  Hob.,  331.) 


The  words  must  touch  the  plaintiff's  profes- 
sional character,  and  must  be  calculated  to  in- 
jure or  disgrace  him  in  that  character.  When- 
ever the  words  stand  together,  and  are  uttered 
contin.ua  voce,  all  the  words  taken  together 
must  be  actionable  ;  they  cannot  be  taken  and 
construed  in  parcels.  Then,  what  is  the  pre- 
cise meaning  or  force  of  the  words  charged? 
They  amount  to  this  :  '  'Foot  will  lead  his  client 
to  ruin,  because  he  knows  nothing  about  his 
cause." 

The  question,  then,  is,  whether  the  imputa- 
tion of  ignorance  in  a  particular  cause  be  ac- 
tionable. It  is  not  an  ignorance  generally  in 
his  profession,  but  in  the  particular  cause,  the 
facts  in  which  might  be  intricate  and  obscure, 
so  as  to  render  it  difficult  or  impossible  for  the 
plaintiff  to  understand  them. 

Again,  the  intention  of  the  speaker  must  be 
taken  from  the  subject  matter,  which  was  the 
suit.  And  how  are  the  court  to  know  that  it 
involved  any  legal  question,  or  that  the  charge 
of  ignorance  in  regard  to  that  suit  imputed  any 
want  of  legal  knowledge  in  the  plaintiff  ?  But 
admitting  that  the  words  were  spoken  of  his 
professional  character,  they  do  not  belong  to 
any  class  of  words  *f  rom  which  the  law  [*6G 
implies  legal  damage.  The  law  does  not  imply 
damages,  unless  they  necessarily  result  from 
the  act  complained  of,  or  the  nature  of  the 
words  spoken.  (1  Chitty's  PI.,  386  ;  Hetley, 
70.)  Words  to  be  actionable  must  be  unequiv- 
ocally so.  The  old  rule  that  "  all  words  which 
tend  to  disparage  a  man  in  his  trade  or  profes- 
sion are  actionable,"  is  too  vague,  and  is  not 
correct.  According  to  this,  all  comparisons 
between  professional  men  would  be  actionable. 

The  cases  in  which  it  has  been  held  that  an 
action  lies  for  words  reflecting  disgrace  on  a 
man  in  his  trade  or  profession,  may  be  divided 
into  three  classes.  1.  Where  the  words  charge 
the  person  with  a  want  of  fidelity  or  integrity 
in  his  trade  or  profession  generally — as  to  say 
of  a  lawyer,  he  is  a  common  barrator.  (4 
Rep.,  16;  Hetley,  167  ;  1  Lev.,  115 ;  Ld. 
Raym.,  147  ;  1  Roll.  Abr.,  52,  53;  Cro.  Car., 
460;  Cro.  Eliz.,  171.)  2.  Where  the  words 
charge  a  person  with  dishonesty,  corruption, 
or  want  of  integrity,  in  a  particular  case.  (1 
Roll.  Abr.,  57,  pi.  37  ;  2  Yen.,  28;  Roll.,  53, 
pi.  5;  Roll.,  60,  pi.  10;  Roll.,  62,  pi.  23; 
Winch.,  41.)  3.  Where  the  words  impute  ig- 
norance or  want  of  skill  in  general  term*.  (1 
Roll.  Abr.,  54,  pi.  14;  Cro.  Car.,  382;  Ld. 
Raym.,  196  ;  1  Sid.,  327  ;  Winch.,  40  ;  3  Wils., 
59,  186  ;  11  Mod.,  221  ;  Cro.  Car.,  270  ;  Pop- 
ham,  207;  Str.,  11 3«.) 


it.  or  to  impair  confidence  in  his  character  or  ability 
when  from  the  nature  of  the  business  great  confi- 
dence must  necessarily  be  reposed,  they  are  action- 
able although  not  applied  by  the  speaker  to  the  pro- 
fession or  occupation  of  the  plaintiff ;  but  when 
they  convey  only  a  general  imputation  upon  his 
character,  equally  injurious  to  any  one  of  whom 
they  might  be  spoken,  they  are  not  actionable,  un- 
lesssuch  application  be  made."  Per  Andrews,  J.,  in 
Sanderson  v.  Caldwell,  45  N.  Y.,  405. 

See,  also,  Van  Epps  v.  Jones,  50  Ga.,  238;  Gove  v. 
Blethen,  21  Minn.,  80 ;  Spiering  v.  Andras,  45  Wis., 
33U;  Cramer  v.  Kiggs,  17  Wend.,  209. 

The  cases  on  this  subject  are  innumerable.  The 
following  will  serve  as  illustrations.  It  has  been 
held  actionable  per  se  to  call  a  physician  a  "  quack  " 
(White  v.  Carroll,  42  N.  Y.,  161);  to  say  "Dr.  A. 
killed  my  children.  He  gave  theru  teaspoonf  ul  doses 
of  calomel.  They  died  right  oft."  Secor  v.  Harris. 
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18  Barb.,  425.  To  charge  a  physician  with  malprac- 
tice has  been  held  not  actionable  if  it  be  *hmrn  that 
the  word  was  not  used  in  its  technical  sense.  Kod- 
gers  v.  Kline,  56  Miss..  808.  It  is  actionable  to  charge 
an  attorney  with  disclosing  confidential  communi- 
cations of  his  clients  (Garr  v.  Selden,  4  N.  Y.,  91) ;  to 
call  him  a  cheat  (Rush  v.  Cavanaugh,  2  Pa.  St.,  187) ; 
to  say  of  a  servant  that  he  was  such  a  notorious  liar 
no  confidence  could  be  placed  in  him  (Fowles  v. 
Bowen,  30  N.  Y.,  20) ;  to  charge  a  tradesman  with 
keeping  false  books  when  keeping  books  is  an  inci- 
dent to  his  business  (Rathbun  v.  Einigh,  6  Wend., 
407). 

See,  generally,  Trimmer  v.  Hiscock,  27  Hun,  364 ; 
Havemeyer  v.  Fuller,  60  How.  Pr.,  316;  Camp  v. 
Martin,  23  Conn.,  86 ;  Mott  v.  Comstock,  7  Cow.,  654 : 
Snow  v.  Judson,  38  Barb.,  210;  Ostrom  v.  Calkins,  5 
Wend.,  263;  Kinney  v.  IVash,  3  N.  Y.,  177;  Dole  v. 
Van  Kensselaer.  1  Johns.  Cas.,  330,  note. 
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No  fourth  class  of  cases  can  be  found,  in 
which  words  are  held  actionable  which  charge 
a  person  with  ignorance  or  want  of  profes- 
sional knowledge  or  skill  in  a  particular  case. 
The  case  of  Marty n  v.   Bui-lings  (Cro.  Eliz., 
589)  may,  at  first  view,  appear  to  belong  to 
such  a  class ;  but,   if    examined,   it  will  be 
found  to  be  clearly  a  case  of  the  third  class  ; 
and  all  doubt  is  removed  by  a  subsequent  de- 
cision of  the  same  court  in  Poe  v.  Mendford 
(Cro.  Eliz.,  620),  in  which  it  was  held  not  ac- 
tionable to  say  of  a  physician  that  he  killed 
his  patient  with  medicine,  unless  he  is  also 
charged  with  having  done  it  knowingly  and 
willfully.  The  same  distinction  between  words 
spoken  of  a  person  generally  in  his  trade  or  j 
profession,  and  words  charging  him  with  igno-  j 
ranee  or  want  of  skill  in  a  particular  instance, 
is  taken  by  the  Chancellor,  in  Backus  v.  Rich-  \ 
ardxon  (5  Johns.  Rep.,  483),  and  is  fully  recog- 1 
nized  in  Harman  v.  Delany  (Fitzgib.,  121  ;  2i 
Str.,  398,   S.  C.),  as  reported  by  Fitzgibbon.  I 
which  case  is  loosely  reported  by  Strange  ;  and  j 
it  reconciles  the  case  of  Redman  v.  Payne  (1  j 
67*]  Mod.,  19)  with  Lancaster  *v.   French  (2  j 
Mod.,  168).     The  same  distinction  was  also  ; 
taken  by  Atkins,  J.,  in  the  case  of  Townsend  \ 
v.  Hughes  (2  Str.,  794). 

The    doctrine,   as  derived  from  all    these  j 
cases,  is  this  :  Where  the  words  spoken  charge  J 
a  person  with  want  of  fidelity  or  ability,  gene  | 
rally,  in  his  trade  or  profession,  they  are  ac- 1 
tionable ;  but  if  they  relate  merely  to  a  partic-  < 
ular  case,  the  charge  of  want  of  ability  is  not 
actionable.  But  to  charge  a  man  with  want  of 
integrity,  in  a  particular  instance,  is  actiona- 
ble.    The  reason  of  the  distinction  is  obvious. 
The  charge  of  dishonesty  or  want  of  integrity 
in  any  case  must  be  injurious.  Dishonesty  is  a 
violation  of  the  oath  taken  by  the  attorney,  as 
well  as  a  breach  of  moral  duty.     But  if  a  man 
arts  honestly,  to  the  best  of  his  knowledge  or 
ability,   in   the    case    intrusted   to    him,    the 
charge    of    want    of    skill    or    ability,    in   a 
single  instance,  is  neither  disgraceful  nor  in- 
jurious. 

Mr.  Font,  contra.     On  a  motion  in  arrest  of 
judgment,  the  court  cannot  look  beyond  the 
record.     The  jury  have  found  the  intent  and 
meaning  of  the  words  as  laid  in  the  declara-  [ 
tion.    It  is  unnecessary  to  go  into  an  examina-  \ 
tion  of  the  numerous  and  contradictory  decis- ; 
ions  on  this  subject.     Any  words  spoken  of  a 
man  in  his  profession  which  are  calculated  to 
destroy  the  confidence  of  those  who  employ 
him,  are  actionable,  and  the  law  implies  dam- 
age from  the   nature  and    tendency  of    the ; 
words  spoken. 

Mr.  Henry,  in  reply,  observed  that  where  no  i 
special  damage  was  alleged   to  render  words 
actionable,  they  must  be  so  in  themselves,  or  i 
not  susceptible  "of  a  harmless  sense.     This  is  a  j 
principle  which   runs  through  all   the  cases.  ' 
The  charge  of  ignorance  must  be  general,  aw  to  i 
his  profession,  or  the)' must  impeach  his  integ- 
rity.    To  say  of  a  lawyer,  he  does  not  under- 
stand his  profession,  because  lie  cannot  levy  a 
fine,  or  of  a  mathematical   instrument  maker, 
O8*]  that  he  does  not  understand  his  'busi- 
ness, because  he  cannot  construct  an  orrery,  is 
not    actionable ;    though    if    special    damage 
could  be  shown,  that  might  furnish  ground  for 
a  special  action. 
JOHNS.  HEP..  8. 


Per  Curiam.  The  words,  as  laid,  only  go  to 
charge  the  plaintiff  with  ignorance  or  want  of 
skill  in  the  particular  ejectment  suit  men- 
tioned ;  and  such  charge  is  not  actionable, 
without  laying  and  proving  special  damages. 
If  a  suit  would  lie  for  these  words,  it  would  lie 
for  saying  that  a  physician  did  not  understand 
the  nature  of  the  disease  of  a  particular  pa- 
tient. Such  a  charge  does  not  affect  the  party 
generally  in  his  profession,  and  therefore  the 
law  will  not  give  a  remedy.  In  the  case  of  Poe 
v.  Mendford  (Cro.  Eliz.,  620)  the  defendant 
charged  the  plaintiff  with  having  killed  a  pa- 
tient with  physic,  and  the  court  lield  that  the 
words  were  not  actionable,  for  the  plaintiff 
might  have  done  it  involuntarily,  in  not  know 
ing  the  disease ;  and  that  a  physician  might 
mistake  a  disease  and  apply  wrong  medicines, 
without  discredit.  The  law  only  gives  an  ac- 
tion for  words  that  affect  a  man's  credit  in  his 
profession,  as  charging  him  with  ignorance  or 
want  of  skill  in  general,  or  a  want  of  integrity 
either  in  general  or  in  particular.  The  cases 
cited  by  the  defendant's  counsel  all  proceed 
upon  this  principle.  There  is  not  an  instance 
in  the  books,  which  we  have  met  with,  of  a 
suit  sustained  for  words  charging  a  profes- 
sional man  with  ignorance  in  a  particular  case. 
To  carry  the  right  of  action  so  far  would  be 
unnecessary  for  the  protection  of  any  profes- 
sion, and  would  be  an  unreasonable  check 
upon  the  freedom  of  discussion.  There  is  no 
physician,  however  eminent,  who  is  not  liable 
to  mistake  the  symptoms  of  a  particular  dis- 
ease ;  nor  any  attorney  who  may  not  misun- 
derstand the  complicated  nature  and  legal  con- 
sequences of  a  particular  litigation.  The  ad- 
ditional words  added  in  this  case,  that  "the 
plaintiff  would  lead  the  party  on  to  ruin," 
were  a  consequence  of  his  ignorance  of  that 
particular  case,  and  a  deduction  *from  [*(>$) 
that  assumed  fact.  Taken  in  connection  with 
the  preceding  words,  they  were  equally  inof- 
fensive. There  being  no  special  damages 
averred  in  this  case,  the  judgment  ought  to  be 
arrested. 

Judgment  arrested. 

Disapproved— 18  Barb.,  427 ;  7  Conn.,  257. 
Cited  in— t  Wend.,  541. 
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. 

Trexpasx  —  Jiixtifir.ation  —  Constable's       Apjx>int- 
meat  —  Sot  Questioned  in  Collattral  Action. 

In  nil  action  of  trespass  for  taking  the  defendant's 
goods  the  defendant  justified  us  a  constable,  under 
tin  appointment  of  three  justice's,  pursuant  to  the 
(ith  section  of  the  "  Aet  (24th  sess..  ch.78)  Relative  to 
the  Duties  and  Privileges  of  Towns,"  passed  '^Tth  of 
March,  1HUI.  and  that  be  took  the  goods  as  consta- 
ble, l>y  virtue  of  an  execution  issued  against  the 
K-oods  of  the  plaint  ill,  \.  .  It  was  held  that  the  ap- 
pointment made  by  the  justices  wan  a  judicial  act: 
and  Itclnur  within  their  jurisdiction,  was  conclusive 
and  valid,  until  set  aside  or  quashed  on  rrrtinmri  : 
and  could  not  be  questioned  in  a  collateral  action. 


Citations    1 


:  ST.  K.,  424. 


IN   error,  from  the  Court  of  Common  1'leus 
of  Montgomery  County. 
Peake  brought  an  action  of  trespass  against 
Wood,  in  the  court  below,  for  taking  and  car 
rving  away,  in  January,  lM<(y,  two   horses  be- 
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longing  to  the  plaintiff  below.  The  defendant 
below  gave  in  evidence  an  appointment,  under 
the  hands  and  seals  of  three  justices  of  the 
peace,  of  the  town  of  S.,  in  the  County  of 
Montgomery,  dated  the  27th  December,  1808, 
which  stated  that  it  appeared  to  them  that 
Jonathan  Laurence,  one  of  the  constables  of 
said  county,  had  for  more  than  15  days  past 
refused  to  serve  in  his  office,  &c.,  and  render- 
ing his  reasons  therefor  ;  and  that  the  town 
not  having  appointed  one  in  the  room  or  stead 
of  the  .said  Laurence,  that  therefore  they  ap- 
pointed Elisha  Wood  a  constable,  &c.  The 
defendant  below  also  produced  an  execution 
issued  by  a  justice  of  the  peace  against  the 
goods,  <fec.,  of  Peake,  dated  the  7th  January, 
1809,  which  was  delivered  by  the  justice  to 
Wood,  as  one  of  the  constables  of  the  town,  to 
be  executed,  who,  by  virtue  of  the  execution, 
took  the  horse.s  of  Peake,  and  sold  them,  &c. 

The  plaintilf  proved  that  two  constables, 
Laurence  and  another,  were  chosen  by  the  in- 
habitants of  Salisbury  ;  and  he  offered  a  wit- 
ness to  prove  that  Laurence  never  did  refuse 
to  serve  as  a  constable,  nor  was  he  unable  to 
do  so,  but  actually  did  serve  as  a  constable  the 
7O*]  30th  December.  *1808,  and  in  March  fol- 
lowing. This  evidence  was  objected  to  by  the 
defendant's  counsel,  but  admitted  by  the  court 
below,  on  which  a  bill  of  exceptions  was  ten- 
dered and  signed. 

Mr.  Cady,  for  the  plaintiff  in  error.  The 
appointment  by  three  justices  was  a  judicial 
act  ;  and  being  in  a  case  in  which  they  had 
jurisdiction,  it  must  be  conclusive  (3  Term 
Rep.,  38;  2  East,  246;  1  Burr.,  245;  2  Str.. 
1149,  1213).  If  the  plaintiff  below  wished  to 
have  the  proceedings  of  the  justices  corrected, 
lie  should  have  removed  them,  by  certiorari, 
to  this  court.  But  the  Court  of  Common  Pleas 
had  no  right  to  decide  on  the  validity  of  that 
appointment.  The  constable  acting  under  the 
authority  of  the  magistrate  will  be  protected 
(2  Caines,  108),  though  there  should  be  some 
irregularity  on  the  face  of  the  process  (Crump 
v.  Hnlford,  4  Mod.,  347). 

Mr.  Van  Vechten,  contra.  The  authority 
given  to  tiie  justices,  by  the  act  (24  sess.  ,  ch. 
78,  sec.  6;  1  R.  S.,  348,  sec.  36  ;  Id.,  347,  sec. 
31),  is  special,  and  must  be  strictly  pursued. 
The  act  declares  that  if  any  of  the  officers 
chosen  should  refuse  to  serve,  or  should  die, 
or  remove,  or  become  incapable  of  serving,  and 
the  town  should  not  in  1  5  days  after  such  re- 
fusal, death,  removal,  or  incapacity,  choose 
another,  then  three  justices  may,  by  warrant, 
appoint.  In  the  present  case,  Laurence  did 
not  refuse,  and,  in  fact,  acteci  as  constable  in 
December  ;  the  justices,  therefore,  had  no  au- 
thority or  jurisdiction,  except  in  the  cases  des- 
ignated ;  and  this  not  being  one  of  them,  the 
appointment  was  void,  and  the  person  acting 
under  it  a  trespasser.  The  appointment  may 
be  a  judicial  act,  yet  it  will  avail  nothing,  un- 
less it  appears  also  that  the  justices  acted  with- 
in their  jurisdiction. 


PerCuriam.     The  act  (Laws,  Vol.   I.,  326, 


that  if  the  town  shall  not,  within  15  days  next 
after  such  refusal,  &c.,  choose  another,  it  shall 
be  *lawful  for  any  three  justices  of  the  [*7 1 
peace  residing  in  or  near  such  town,  and  they 
are  required  by  warrant  under  their  hands  and 
seals,  to  appoint  every  such  officer  which  the 
town  ought  to  have  chosen  ;  and  every  officer 
so  appointed,  shall  hold  his  office  for  so  long 
time,  and  have  the  same  powers,  and  be  liable 
to  the  same  penalties,  as  if  elected.  And  that 
if  any  person  so  appointed  a  constable,  &c., 
shall  refuse  to  serve,  he  shall  forfeit  a  penalty 
of  $62.50." 

These  are  the  statute  provisions  relative  to 
the  subject,  and  the  record  states  that  the  de- 
fendant below  was  appointed  constable  by 
three  justices,  in  the  form  prescribed  by  the 
act ;  and  the  warrant  recited  that  Laurence, 
one  of  the  constables  of  the  town,  had  for  more 
than  15  days  refused  to  serve,  and  that  the 
town  had  not  appointed  another  in  his  stead, 
and  that  therefore  they  appointed  the  defend 
ant. 

To  an  action  of  trespass  for  serving  an  exe 
cution,  the  defendant  below,  as  constable,  jus 
tified  under  this  appointment ;  and  the  court 
below  then  admitted  testimony  to  prove  that 
Laurence  had  not  refused  to  serve,  and 
the  question  brought  up  is  on  the  competency 
of  this  proof. 

This  appointment  is  a  judicial  act,  for  the 
justices  must  first  determine  and  adjudge  that 
there  is  a  vacancy  in  the  office,  and  that  the 
town  neglected  to  fill  it  up.  It  is  not  traversa- 
ble  in  such  a  collateral  action.  The  appoint- 
ment remains  valid  until  it  be  set  aside  or 
Juashed  in  the  regular  course,  upon  ctrtiarari. 
t  is  certainly  sufficient  to  justify  the  consta- 
ble. He  comes  to  the  office  by  an  appoint- 
ment, regular  according  to  the  forms  of  law, 
and  made  by  a  tribunal  having  jurisdiction  in 
the  case  ;  and  he  is  bound  to  accept,  under  a 
penalty.  He  is  not  to  inquire,  at  his  peril, 
into  the  validity  of  the  act.  It  is  sufficient  that 
three  justices  have  authority  to  make  such  an 
appointment  in  the  given  case.  It  would  be 
intolerably  oppressive  to  place  the  constable 
in  the  dilemma  of  subjecting  himself  to  a 
grievous  penalty  if  he  ^refuses,  or  of  [*72 
being  prosecuted  for  trespass  if  he  accepts.  If 
two  justices  only  should  appoint  him,  it  would 
then  be  a  case  in  which  no  jurisdiction  existed, 
and  the  appointment  would  be  null  and  void. 
The  distinction  in  the  books  is  between  cases 
where  the  authority  proceeds  from  a  source 
possessing  jurisdiction  over  the  subject  mat- 
ter, and  from  one  that  does  not,  The  minis- 
terial officer  can  justify  in  the  one  case,  and 
not  in  the  other.1  (Brown  v.  Cmnpton.  8  Term 
Rep.,  424.)  The  testimony  offered  to  impeach 
the  appointment,  was  inadmissible,  and  the 
judgment  must  be  reversed. 
Judgment  reversed. 

Cited  in— 16  Johns..  49 ;  23  Wend..  228,  503:  3  Hill, 
249  :  5  Denio,  412 :  3 Barb.,  40 : 27  Barb.,  527 ;  30 Barb., 
595 ;  38  Barb.,  39  ;  5  Mason,  503. 


I.— Vide  Warner  v.  Shed,  10  Johns.,  138;  Suydam 

W7    QOQ  .   1  R    «4     -.it    a-  t    "if  I  v-   Keys,  13  Id.,  444;  Beach  v.  Furman,  9  Johns., 

L  K.  S.,  Ut.  sup.)  declares  that       «  j  229;  Smith  v.  Shaw,  12  Johns.,  257;  Cable  v.  Coop- 


any  constable,  chosen,  &c.,  shall  refuse  to 
serve,  it  shall  be  lawful  for  the  inhabitants  of 
the  town  to  supply  such  vacancy  at  a  special 
town-meeting,  to  be  notified  and  held,  &c. ;  and 
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er,  15  Johns.,  152.  See,  also,  an  analysis  of  toe 
above  cases,  and  others  of  analogous  import  both 
in  England  and  the  United  States,  in  Savacorl  v. 
Boughton,  5  Wendell,  170;  Lewis  v.  Palmer,  6  Wen- 
dell, 307. 
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BAKER  «.  BARNEY. 

Husband  and  Wife  —  Separation  —  Separate 
Maintenance — Agreement  not  in  Writing — 
No  Evidence  of  Payments — Liability  for  Nec- 
essaries Furnished  Wife. 

If  a  husband  and  wife  part  by  consent,  and  the 
husband  secures  to  her  a  separate  maintenance, 
suitable  to  his  condition  in  life,  and  pays  it  accord- 
ing to  agreement,  he  is  not  liable  for  articles  fur- 
nished to  his  wife ;  not  even  for  necessaries.  And 
the  general  reputation  of  the  separation  will  be 
sufficient.  But  where  the  agreement  on  the  part  of 
the  husband  to  pay  a  certain  sum  to  his  wife,  or  a 
separate  maintenance,  was  not  reduced  to  writing, 
and  no  evidence  of  any  payment  having  been  made 
by  him  to  her,  he  was  held  liable  for  goods  furnished 
to  his  wife  during  the  separation. 

Citations—  1  Salk..  116 :  5  Bos.  &  Pull.,  148. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  The  return  stated  that  Barney 
sued  Blake  before  the  justice,  and  declared 
for  goods  sold  lo  $11.97.  The  defendant  plead 
nnn  (tsmmpsit;  and  there  was  a  trial  by  jury. 
The  plaintiff  proved  the  sale  and  delivery  of 
the  goods  to  the  wife  of  Baker,  on  the  7th 
January,  1809,  and  his  clerk  proved  that  the 
common  report,  at  that  time,  was  that  Baker 
did  not  live  with  his  wife.  Barney  proved 
that  he  and  his  wife,  in  December,  1808,  parted 
by  consent,  about  seven  weeks  before  the 
goods  were  delivered  to  her ;  and  that  he  was 
to  give  her  $1,OOG  ;  and  that  she  resided  at  a 
different  place.  It  did  not  appear  that  when 
Baker  and  his  wife  parted,  and  he  agreed  to 
give  her  $1,000,  that  any  writings  passed  ;  but 
73*]  in  the  spring  of  *1809,  it  was  understood 
that  the  writings  between  the  husband  and 
wife  were  executed.  No  evidence  was  given 
of  any  payment  by  Baker  to  his  wife. 

Mr.  Skinner  for  the  plaintiff  in  error. 

Mr.  Foot,  contra. 

Per  Curiam.  If  the  husband  and  wife  part 
by  consent,  and  he  secures  to  her  a  separate 
maintenance,  suitable  to  his  condition  and  cir- 
cumstances in  life,  and  pays  it  according  to 
agreement,  he  is  not  answerable  even  for  nec- 
essaries ;  and  the  general  reputation  of  the 
separation  will,  in  that  case,  be  sufficient.  It 
was  so  ruled  by  Holt,  Ch.  J.,  in  Toddv.  Stoke* 
(1  Salk..  118);  and  this  general  doctrine  seems 
to  have  been  conceded  in  Nume  v.  Craig  (5 
Bos.  &Pull.,  148),  in  which  case  all  the  au- 
thorities are  carefully  reviewed,  and  the  extent 
of  the  husband's  responsibility,  when  he  and 
his  wife  part  by  consent,  fully  and  ably  dis- 


cussed. The  court  in  that  case  laid  great 
stress  upon  the  circumstance  of  the  due  secur- 
ity and  punctual  payment  of  the  pecuniary 
maintenance  allowed  to  the  wife.  In  the  pres- 
ent case,  the  husband  and  wife  parted  by  con- 
sent, a  few  weeks  prior  to  the  sale  of  the  goods, 
but  the  contract  was  not  reduced  to  writing 
until  the  spring  following  ;  and  there  was  no 
evidence  of  payment  of  any  part  of  the  sum 
agreed  to  be  given  to  the"  wife.  The  whole 
rested  in  a  naked  promise,  without  validity ; 
and  if  the  husband  was  from  that  time  to  be 
discharged  from  responsibility  for  necessaries, 
the  wife  might  have  been  left  to  subsist  on 
charity.  The  goods  taken  up  in  this  case, 
cannot  be  considered  as  unreasonable  or  im- 
proper ;  and  the  defense  below  failed  from  the 
want  of  showing,  that  at  the  time  of  the  sale 
of  the  goods  the  allowance  was  punctually 
paid  or  secured  according  the  agreement. 

The  judgment  must  therefore  be  affirmed. 

Cited  in— 10  Johns.,  44;  12  Johns.,  350;  2  Wend., 
424  ;  5  Wend.,  562  ;  8  Wend.,  282,  545  ;  25  Wend.,  100 ; 
3  Paige,  501 ;  22  Barb.,  100 ;  37  Mich.,  572 ;  32  Mich., 
214. 


*MILLER  v.  M.  MILLER.        [*74 

Slander— Proof —Sufficiency —  Words   Actiona- 
ble per  se. 

In  an  action  of  slander,  it  is  sufficient  to  prove  the 
substance  of  the  words  laid  in  the  declaration. 

Where  the  defendant  said,  "  my  watch  has  been 
stolen  in  M's  bar-room,  and  I  have  reason  to  believe 
that  T.  took  it,  and  that  her  mother  (M.)  concealed 
it ;"  it  was  held  that  these  words  were  actionable. 

Citations— Bull  N.  P.,  5;  Esp.  Dig.,  521 ;  2  Bl.  Rep., 
961 ;  Cro.  Eliz.,  348 ;  3  Bos.  &  Pull.,  372. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Rensselaer  County.  The  defend- 
ant in  error  brought  an  action  of  slander 
against  the  plaintiff  in  error,  in  the  court  be- 
low, f or  speaking  the  following  words  :  "Tina 
Miller  has  stolen  my  watch,  and  Polly  Miller 
(meaning  the  plaintiff  below)  has  concealed  it 
for  her."  In  the  second  count,  the  words 
charged  were,  "my  watch  was  stolen  out  of 
the  widow  Miller's  (plaintiff's)  bar,  and  Tina 
Miller  took  it,  and  her  mother  (plaintiff)  con- 
realed  it."  From  the  record  it  appeared  that 
there  was  a  trial  by  jury,  who  found  a  verdict 
for  the  plaintiff  for  $35  damages  and  six  cent.- 
costs,  on  which  the  court  gave  judgment.  In 
the  assignment  of  errors,  it  was  stated  that 


NOTE.— Hwtxind  ami  icife— Separation— Liahility 
of  husband /or  nec&warieti  furnished  wife. 

If  a  hwltawl  aiul  wife  part  1>n  content,  and  tho 
husband  secure  to  her  a  separate  maintainanee. 
suitable  to  his  condition  in  life,  and  pay  it  according 
to  agreement,  he  is  not  liable  for  necessaries  fur- 
nished to  his  wife.  General  reputation  Is  sufficient 
evidence  of  the  separation.  Baker  v.  Barney,  mnirn  ; 
Fenner  v.  Lewis.  10  Johns.,  38.  See  Kimbail  v. 
Keyes,  11  Wend.,  33. 

nherc  <i  xe.ixtmte  maintainanee  i*  not  (jimi  her, 
the  husband  will  be  liable  for  necessaries  ( Lockwood 
v.  Thomas,  12  Johns.,  248;  Pomeroy  v.  Wells.  8 
Paige,  40(i),  or  if  it  he  inadequate  (Pearaon  v.  Dar- 
rington,  -52  Ala.,  227  ;  Reese  v.  Chilton.  2(i  Mo.,  :>!«>. 

Tf  a  irife  leare  her  huxlmnrt  Iterant*  of  hi*  tiihiltrrji, 
he  is  liable  for  necessaries  furnished  her.  though  he 
forbid  trust  to  her  and  offer  to  provide  for  her  in  a 
separate  apartment  of  his  residence.  Sykes  v.  Hal- 
•tead,  1  Sandf.,  483. 

The  burden  of  jn-itof  Is  on  the  person  furnishing 
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the  wife  necessaries  to  show  that  she  left  the  hus- 
band for  proper  cause.  Blowers  v.  Sturfc'vant.  4 
Den.,  4fi.  Set-,  also,  Mott  v.  Comstoek,  H  Wend.,  544  : 


Tin  liahilitu  of  thr  hwlHind  <li  («<-i/./.<  on  hi.*  Irynl  »l>- 
li{l<itiiin  to  provide  for  her  and  is  unatTccU'd  by  the 
knowledge  or  ignorance  of  the  creditors  of  the 
faets  on  which  the  liability  depends,  (iill  v.  Head,  .r> 
R.  I.,  m 

See.  generally,  Cunningham  v.  Reardon.  DM  Mass., 
538:  Porter  v.  Bobb.  25  Mo.,  86;  Allen  v.  Aldrich.  21i 
X.  H.,i«3:  Hrown  v.  Mudjfftt,  40  Vt.,  68;  Stuitcvant 
v.  Sarin.  10  Wis..  2»J8  ;  Hane<M-k  v.  Merriek.  10  Cush.. 
41  ;  Hall  v.  Weir.  1  Allen.  2tU  ;  Allen  v.  Allen.  V 
Daly,  li«H ;  Kenyon  v.  Karris,  47  Conn.,  510;  Thorne 
v.  Kathan.  51  Vt.,  520. 
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there  had  been  a  demurrer  to  the  evidence,  but 
it  did  not  appear  that  the  plaintiff  joined  in  it, 
or  that  it  was  allowed.  There  was  a  variance 
of  six  cents  between  the  judgment  of  the  court 
and  the  calculation  of  the  whole  amount  of 
damages ;  the  judgment  being  for  the  dam- 
ages assessed  by  the  jury,  and  $50  costs  of  in- 
crease, amounting  in  the  whole  to  $85,  omit- 
ting the  six  cents. 

The  proof  at  the  trial  was,  that  the  defend- 
ant below  said  that  his  watch  had  been  stolen 
from  him  in  the  plaintiff's  bar-room,  and  that 
he  had  reason  to  believe  that  Tina  Miller  took 
it,  and  that  her  mother  (the  plaintiff)  con- 
cealed it. 

The  counsel  agreed  that  the  court  might  con- 
sider whether  the  evidence  contained  in  the 
demurrer  was  sufficient  to  warrant  the  finding 
of  the  jury,  unembarrassed  by  any  objection 
as  to  the  form  in  which  it  came  before  the 
court. 

Mr.  Russell  for  the  plaintiff  in  error. 
75*]     *Mr.  Foot,  contra. 

Per  Curiam.  Two  questions  arise  in  this 
cause : 

1.  Do  the  words,   as  proved,  support   the 
charge  in  the  declaration,  and  are  they  action- 
able? 

2.  What  is  the  effect  of  .the  miscalculation 
in  the  total  amount  of  damages  ? 

It  is  now  sufficient  to  prove  the  vsubstance 
of  the  words,  and  the  sense,  as  well  as  manner 
of  speaking  them,  must  be  the  same.  (Bull. 
-V.  P.,  5;  Esp.  Dig.,  521.) 

If  words  are  charged  to  be  spoken  in  the 
third  person,  as  he,  «fec.,  and  the  proof  be  of 
words  in  the  second  person,  as  you,  &c.,  the 
proof  will  not  support  the  declaration,  there 
being  a  difference  between  words  spoken  in  a 
passion,  to  a  man's  face,  and  deliberately  be- 
hind his  back. 

The  defendant  below  made  a  positive  charge 
that  his  watch  had  been  stolen  in  the  bar  of 
the  plaintiff  below,  and  he  added  that  he  had 
reason  to  believe  that  T.  Miller  had  taken  it, 
and  that  her  mother  (the  plaintiff  below)  had 
concealed  it.  The  assertion  that  he  had  rea- 
son to  believe  that  the  one  took,  and  the  other 
concealed  it,  is  equivalent  to  the  charge  that 
the  one  stole  or  took  it,  and  the  other  conceal- 
ed it.  in  the  case,  of  Oldham  v.  Peake  (2  Bl. 
Rep.,  961)  the  words  were,  "I  am  thoroughly 
convinced  that  you  are  guilty,"  &c.,  and  it  wa's 
held  by  Gould  and  Blackstone,  Justices,  that 
they  were  equal  to  a  positive  averment,  for 
that  a  man  only  avers  a  thing  because  he  is 
convinced  of  the  truth  of  it.  So,  in  this  case, 
the  allegation  that  his  watch  had  been  stolen, 
and  he  had  reason  to  believe,  &c. ,  amounts  to 
a  positive  averment ;  for  a  man  only  alleges  a 
thing  to  be  so,  because  he  has  reasons  for  be- 
lieving it  so.  In  Stick  v.  Wise/dome  (Cro.  Eliz. , 
348)  the  words  were  "many  an  honester  man 
has  been  hanged  and  a  robbery  hath  been 
committed,  and  I  think  he  was  at  it,  and  I 
76*]  think  he  is  a  horse  stealer."  *It  was 
moved  in  arrest  of  judgment,  that  the  words 
were  not  an  express  averment ;  but  the  court 
held  the  contrary,  and  gave  judgment  for  the 
plaintiff.  There  are  many  other  cases  to  the 
same  effect. 

It  is  not  necessary,  in  order  to  render  words 
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actionable,  that  there  should  be  the  same  cer- 
tainty in  stating  the  crime  imputed  as  in  an 
indictment  for  the  crime.  It  was  not,  there-  • 
fore,  requisite  in  this  case  to  allege  or  prove 
that  the  plaintiff  in  error,  when  she  concealed 
the  watch,  knew  it  to  be  stolen.  The  slander- 
ous words  import  a  criminal  concealment  of 
the  watch  by  the  defendant  in  error.  The 
case  of  Fiesev.  Linder  (3  Bos.  &  Pull.,  372) 
differs  greatly  from  this  case.  There  the 
charge  was  that  the  plaintiff  "had  brought  a 
false  bill  of  lading  for  half  the  cargo  already.'' 
The  court  held  that  to  bring  a  forged  bill  of 
lading  might  or  might  not  be  an  in- 
nocent thing,  and  that  the  declaration  con- 
tained no  sufficient  charge,  showing  that  the 
words  were  used  in  a  bad  sense ;  but  in  the 
present  case,  we  must  construe  the  charge  of 
concealing  the  watch  with  the  precedent  words, 
which  averred  that  it  had  been  stolen  out  of 
the  bar  of  the  plaintiff  below  by  her  daughter, 
and  so  construing  the  words,  they  do  impute 
criminality. 

The  variance  of  six  cents  in  the  Mo  attin- 
gens,  is  in  favor  of  the  plaintiff  in  error.  He 
is  not,  therefore,  grieved  by  the  mistake  ;  and 
it  would  be  unjust  to  reverse  a  judgment  for 
a  fault  in  favor  of  the  party  bringing  the  writ 
of  error. 

Judgment  affirmed. 

Cited  in-13  Johns.,  49 :  5  Cow.,  505,  515 ;  1  Wend., 
509;  4  Wend.,  182;  16  Wend.,  59;  3  Hill,  24;  1  N.  Y.f 
367 ;  1  Barb.,  548. 


*MILLER  v.  T.  MILLER.       [*77 

Slander —  What  Words  Actionable  per  se. 

Where  the  defendant  in  an  action  of  slander  said1 
his  watch  had  been  stolen,  and  that  "  he  had  reason 
to  believe  T.  took  it,"  it  was  held  that  this  was  a 
sufficient,  charge  of  a  crime,  and  that  the  words 
were  actionable. 

THE  facts  of  this  case  were  the  same  as  in 
the  preceding  cause.  The  proof  was 
that  the  defendant  had  said  "that  his  watch 
had  been  stolen  at  the  widow  Miller's,  and 
that  he  had  reason  to  believe  that  Tina  Miller 
had  taken  it." 

Mr.  Russell  for  the  plaintiff  in  erVor. 
Mr.  Foot,  contra. 

Per  Curifim.  This  case  brings  up  only  one 
of  the  points  decided  in  the  last  case,  which  is, 
whether  after  the  charge  of  the  plaintiff  in  er- 
ror that  his  watch  had  been  stolen,  the  addi- 
tion of  the  words,  "and  he  had  reason  to  be- 
lieve that  the  defendant  in  error  took  it,"  is 
not  a  positive  averment  of  the  fact.  The 
principle  already  laid  down  in  the  preceding 
case,  is  decisive  in  the  present  ;  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


M'FARLAND  t.  IRWIN. 

Practice — Sci.  Fa.  on  Judgment —  W/uit  Defend- 
ant Cannot  Pkad — Remedy. 

To  a  sct're  facias,  on  a  judgment,  the  defendant 
cannot  plead  any  matter  which  he  mig-ht  have  plead- 
ed to  the  original  action,  or  which  existed  prior  to- 
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the  judgment ;  and  it  makes  no  difference  whether  j  confession  or  default,  or  upon  plea.  The  rem- 
the  judgment  was  entered  up  by  confession  on  a  PJV  ;n  *>,„„„  ^opc  nf  inHo-Tnont  W  ^rmfooair.™ 
warrant  of  attorney,  or  by  default,  or  on  plea ;  but  |  ea  "  ol  udgmentj  confession 


where  the  judgment  is  by  confession,  the  proper 
remedy  is  by  an  application  to  the  court  for  relief 
on  motion. 

Citations— Cas.  temp.  Hardw.,  320;  Cowp.,  737. 

THIS  was  an  action  of  scire  facias  to  revive 
a  judgment  in  debt  for  $500,  and  $14.43, 
78*]  *costs.  To  the  declaration  on  the  scire 
facias,  the  defendant  pleaded  that  the  plaint- 
iff ought  to  have  execution  for  $50,  part  of 
the  said  debt,  with  the  interest  on  the  said  sum 
of  $50  from  the  21st  of  November,  1807,  be- 
ing the  date  of  the  bond  and  warrant  of  attor- 
ney ;  but  that  for  the  residue  of  the  said  debt, 
the  plaintiff  ought  not  to  have  his  execution 
against  the  defendant,  because  the  judgment 
was  given  by  virtue  of  a  certain  bond,  con- 
ditioned for  the  payment  of  $250,  and  a  war- 
rant of  attorney  accompanying  the  same  ;  and 
that  the  said  bond  and  warrant  of  attorney 
were  executed  by  the  defendant,  pur- 
suant to  an  agreement  made  between  the 
plaintiff  and  defendant  the  27th  of  November, 
1807,  by  which  the  plaintiff  agreed  to  give  to 
one  A.  E.  a  power  to  dispose  of  a  certain 
piece  of  land  in  Ireland,  and  to  advance  $50 
towards  his  expenses  to  Ireland  ;  and  if  the 
said  A.  E.  should  sell  the  land,  the  bond  and 
warrant  of  attorney  were  to  be  security  for 
the  repayment  of  the  $50  advanced,  and  $200 
for  the  land  on  the  return  of  A.  E.  ;  but  if  the 
land  was  not  sold,  the  plaintiff  was  not  to  ex- 
act payment  of  the  bond  ;  that  the  plaintiff 
executed  the  power,  and  advanced  the  $50  to 
A.  E.,  pursuant  to  the  agreement,  but  that  A. 
E.  was  not  able  to  sell  and  dispose  of  the  land, 
&c. ;  and  this  he  was  ready  to  verify,  &c., 
wherefore,  &c. 

To  this  plea  there  was  a  demurrer  and  join- 
der in  demurrer. 

Mr.  Foot,  in  support  of  the  demurrer,  con- 
tended that  the  plea  was  inadmissible  and  bad, 
as  nothing  could  be  pleading  to  a  declaration 
on  scire  facias,  which  goes  to  defeat  the  origi- 
nal judgment,  and  which  might  have  been 
pleaded  to  the  original  action.  (2  Saund.,  72, 
note  ;  Cro.  Eliz.,  283  ;  Cowp.,  727.) 

Mr.  Wendell,  contra,  insisted  that  the  de- 
fendant could  plead  any  defense  which  he 
79*]  could  have  done  in  the  original  *action. 
(10  Mod.,  112.)  But  here,  this  being  a  judg- 
ment by  confession,  on  a  warrant  of  attorney, 
there  was  no  original  action,  nor  an}'  oppor- 
tunity for  the  defendant  to  plead  the  matter 
which  he  has  now  pleaded.  The  demurrer 
admits  the  fact  that  the  bond  and  warrant  of 
attorney  were  given  for  certain  purposes, 
which  have  wholly  failed. 

Per  Curiam.  The  plea  is  inadmissible  and 
bad.  It  is  a  settled  rule  that  the  defendant 
cannot  plead  any  matter  to  a  wi.  fa.  on  a  judg- 
ment which  he  might  have  pleaded  to  the  orig- 
inal action,  or  which  existed  prior  to  the 
judgment.  A  judgment  entered  upon  a  war- 
rant of  attorney  is  a  judgment  by  confession, 
and  the  cases  of  Jt»*h,  A**iffnef  nf  Jimrx,  v. 
Gower  (Ca^s  temp.  Hardwicke.  220),  and  of 
Vookt  v.  Jone*  (Cowp.,  727).  were  cases  of  a 
tei,  fa.  upon  a  judgment  entered  by  confession 
on  a  warrant  of  attorney.  The  rule  is  the 
same  whether  the  judgment  was  obtained  by 
JOHNS.  RKP.,  8. 


is  by  application  to  the  court  upon  motion,  as 
was  done  in  the  case  of  Jackson  v.   Mosely. 
cited  by  Lord  Hardwicke,  and  in  the  case 
|  from  Cowper. 

Judgment  far  the  plaintiff. 

Cited  in-4  Cow.,  459:  2  Barb.,  154;  3  Barb..  433; 
30  How.  Pr.,  287  ;  53  How.  Pr.,  8 ;  1  Abb.  N.  S.,  153  :. 
6  Daly.  557. 


ARNOLD  v.  CRANE. 

I  Promissory  Note  for  Debt — Deed  for  Saint 
Debt  not  Recorded — Fraud  of  Debtor — Origi- 
nal Debt  not  Extinguished — Evidence — Money 
Counts. 

A  promissory  note  may    be  given  in  evidence 
i  under  the  money  counts. 

A  gave  his  notes  to  B  for  money  lent  to  him  by  B, 
j  and  afterwards  executed  a  deed  for  the  amount  of 
i  the  debt  to  B,  who  gave  the  deed  to  A  to  get  it  re- 
corded, on  A's  promise  to  have  it  duly  recorded ; 
and  also  gave  up  the  notes  to  A,  and  A  kept  the  deed 
without  having  it  recorded,  and  sold  the  land  to 
another  person,  whose  deed  was  recorded :  and  A 
refused  to  pay  the  money  to  B,  or  return  the  deed 
or  notes :  it  was  held  that  A  having  got  possession 
of  the  notes  by  fraud,  there  was  no  payment  or  ex- 
tinguishment of  the  original  debt :  and  B  might  re- 
cover the  money  lent  to  A  on  the  usual  money 
counts.* 

Citation— 6  Johns.,  110. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Ontario  County.  Arnold  sued 
Crane  in  the  court  below,  in  an  *action  [*8O 
of  assurnpsit.  The  declaration  contained  the 
usual  counts  for  money  lent,  money  paid,  &c., 
and  money  had  and  received,  &c.,  and  an 
insiiiiul  compuUisae-nt .  Plea,  non  awumpsit, 
with  notice. 

At  the  trial  of  the  cause,  the  plaintiff  pro 
duced  the  depositions  of  Peny  Brainerd  and 
Jacob  Brainerd.  taken  in  the  State  of  Connec- 
ticut, who  testified  that  the  plaintiff  lent  to 
the  defendant,  at  three  several  times,  the  sum 
of  one  hundred  dollars,  for  which  he  took  his 
three  several  promissory  notes.     Daniel  Brain- 
erd, another  witness,  deposed  that  in  March 
or  April,    1806,    the  plaintiff  and   defendant 
came  to  his  house,  and  the  defendant  request- 
ed  him  to  draw  a  deed  of  a  lot  of  land  in 
Wallingford,  from  the  defendant  to  the  plaint- 
iff, to  secure  him  for  the  money  owing  from 
the  defendant.     The  witness  accordingly  drew 
a    warranty    deed,   which  was  executed    by 
Crane,  and  duly  acknowledged  and  delivered 
j  to  the  plaintiff.'     The  defendant  then  offered 
!  to  get  the  deed  recorded  for  the  plaintiff  ;  and 
I  the  plaintiff  delivered  the  defendant  the  deed 
i  for  that  purpose,  and   paid   him   the  cost  of 
|  having  it  recorded  ;  and  the  defendant  prum 
|  ised  to  get  it  recorded  and  return  it.     Thecon- 
i  sideration  expressed   in   the  deed   was    *:',<>(). 
The  defendant  afterwards  suid  to  the  plaintiff, 
:"as   I  have  given  you  a  deed,  you  ought  to 
I  give  up  the  notes,"  but  the  witness  did  not  re- 
collect whether  the  plaintiff  gave  the  notes  to 
the  defendant  or  not.    The  plaintiff  was  about 
70  years  old,  without  children,  and  the  defend- 

•When-  a  timiriouH  not*-  wn8  given  for  a  vnlld  note 
which  was  destroyed  tiv  the  parties,  an  action  wax 
-n-i,iiii'  <l  upon  the  original  contract.  Hughes  v. 
Wheeler,  «  Cowrn.  77.  Viilt  I'lerw  v.  Drake,  1.r> 
Johns.  Hep.,  475. 
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ant  was  brought  up  in  his  family  until  he  was 
of  age,  and  was  afterwards  assisted  by  the 
plaintiff. 

Caleb  Brainerd  also  deposed,  that  by  the 
request  of  the  plaintiff  he  applied  to  the  de- 
fendant to  pay  the  money  due  to  the  plaintiff, 
or  to  send  him  the  deed,  and  that  the  defend- 
ant said  he  had  sold  his  place,  and  promised 
to  bring  the  money  to  the  plaintiff  the  next 
week.  A  similar  promise  was  made  by  the 
defendant  on  a  second  application,  in  behalf 
of  the  plaintiff  ;  but  the  defendant  removed 
#1*]  *into  this  State,  without  seeing  the 
plaintiff,  or  paying  him  any  money. 

Hunn  Munson,  clerk  of  Wallingford,  testi- 
fied that  the  defendant  never  left  with  him  the 
deed  to  the  plaintiff,  to  be  recorded,  nor  was 
any  such  deed  recorded  in  his  office  ;  but  that 
a  deed  from  the  defendant  to  Joshua  Austin 
had  been  recorded,  which,  it  appeared,  was 
for  the  same  land  mentioned  in  the  deed  to  the 
plaintiff.  The  plaintiff  proved  the  due  service 
of  a  notice  on  the  defendant  to  produce  the 
notes  and  deed  to  the  plaintiff  at  the  trial ;  but 
neither  of  them  were  produced.  The  plaint- 
iff also  read  in  evidence  a  letter  from  the  de- 
fendant to  Hunn  Munson,  dated  June  7,  1809, 
which  admitted  the  fact  that  the  deed  and 
notes  were  in  possession  of  the  defendant. 

On  this  evidence  a  motion  of  nonsuit  was 
made  by  the  defendant's  counsel,  and  the 
court  below  decided  that  the  evidence  was  in- 
sufficient to  support  the  plaintiff's  declaration, 
and  gave  judgment  of  nonsuit.  A  bill  of  ex- 
ceptions was  tendered  by  the  plaintiff's  coun- 
sel, on  which  the  writ  of  error  was  brought. 

Mr.  H.  Bleecker  for  the  plaintiff  in  error. 

Mr.  Van  Vechten,  contra. 

Per  Ouriam.  The  testimony  offered  in  the 
court  below  was  competent  to  sustain  the 
action,  and  ought  to  have  gone  to  the  jury 
under  that  direction.  The  plaintiff  may  give 
a  note  in  evidence  under  the  money  counts. 
The  original  loan  of  $300  was  amply  proved  ; 
and  the  defendant  got  possession  of  the  notes 
given  for  the  $300,  by  means  of  a  base  fraud, 
and  there  was  no  payment  or  extinguishment 
of  the  original  debt.  The  testimony  of  Daniel 
and  Caleb  Brainerd,  and  of  Hunn  Munson, 
and  the  letter  of  the  defendant,  were  conclu- 
82*]  sive  *proof,  standing  uucontradicted, 
that  the  notes  were  never  paid,  and  that  the 
deed  to  the  plaintiff  was  a  mere  fraudulent 
pretense,  and  one  that  was  not  even  carried 
into  effect.  The  deed  was  not  recorded  ac- 
cording to  the  original  agreement,  for  that 
would  have  exposed  the  Iraud  at  the  time. 
This  is  not  an  action  for  a  fraud.  The  suit  is 
for  the  original  debt,  and  the  only  question  is, 
whether  the  debt  is  to  be  considered  as  paid  or 
extinguished  by  the  transaction  relative  to  the 
deed.  It  would  be  an  affront  to  common 
sense  and  to  justice,  to  allow  any  weight  or 
effect  to  such  a  fraud.  The  case  of  Wilson  v. 
force  (6  Johns.  Rep.,  110)  is  very  much  in 
point.  The  plaintiff  brought  an  action  of 
atwmpsit  for  goods  sold.  The  defendant  set 
up  payment,  and  the  plaintiff  offered  to  prove 
fraud  in  the  defendant  in  the  special  contract 
which  the  defendant  set  up  as  payment,  and 
the  Court  of  Common  Pleas  in  Dutchess  re- 
jected the  proof  offered  on  the  part  of  the 
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plaintiff,  and  nonsuited  him  ;  and  this  court, 
on  error,  reversed  the  judgment,  and  held 
that  the  evidence  ought  to  have  been  received; 
for  the  fraud  rendered  the  special  contract  set 
up  in  discharge  of  the  debt  null  and  void. 

The  judgment  below  must  be  reversed  ;  and 
the  plaintiff  is  at  liberty  to  sue  out  a  venire 
from  this  court,  returnable  at  the  Ontario 
Circuit. 

Judgment  reversed. 

Cited  in— 12  Johns.,  93;  5  Cow.,  6 
36  Ohio  St.,  497. 
See  1  Doug.,  341. 


BULLIS,  Administrator  of  SALISBURY, 


GIDDENS  AND  BROWN. 

Pleadings  —  Debt  on  Recognizance  —  Plea  of  Nil 
Debet. 

Nil  debet  is  not  a  good  plea  to  an  action  of  debt 
on  recognizance,  nor  any  action  founded  on  a  rec- 
ord or  specialty.  But  where  the  record  or  spe- 
cialty is  merely  inducement  to  the  action,  which 
is  grounded  on  matter  of  fact,  as  in  debt  for  rent, 
or  an  escape,  or  on  a  devastavit,  there  nil  debet  may 
be  pleaded. 

Citations—  1  Saund.,  39,  n.  3;  2  Ld.  Raym.,  15;  2 
Str.,  778  ;  8  Mod.,  107,  n.;  1  Johns.,  510  ;  2  Johns.,  183; 
2  Johns.  Cas.,  257. 


was  an  action  of  debt  on  a  recogni- 
JL  zance  of  bail.  The  defendant  pleaded  nil 
debet,  with  notice  that  he  *should  give  [*83 
in  evidence  at  the  trial  that  the  defendants  in 
the  original  action  had  fully  paid  and  satis- 
fied to  the  plaintiff  the  amount  of  the  judg- 
ment, &c. 

To  this  plea  there  was  a  demurrer  and 
joinder  in  demurrer. 

Mr.  Foot,  in  support  of  the  demurrer. 

Mr.  Adams,  contra. 

Per  Curiam.  This  case  comes  before  the 
court  on  a  demurrer  to  the  plea  of  nil  debet  to 
an  action  of  debt  on  recognizance  of  bail,  and 
the  onty  question  is  whether  such  a  plea  is 
good. 

When  the  specialty  of  record  is  but  induce- 
ment to  the  action,  and  matter  of  fact  is  the 
foundation  of  it,  nil  debet  is  a  good  plea  ;  as  in 
debt  for  rent  by  indenture,  or  for  an  escape, 
or  on  a  devastamt.  In  these  cases  the  indent- 
ure or  judgment  is  but  inducement  ;  and  the 
arrears  of  rent,  the  escape  and  devastavit,  are 
the  foundations  of  the  action.  But  when  the 
action  is  grounded  on  a  record  or  specialty, 
nil  debet  is  no  plea.  This  rule  will  be  found 
to  be  fully  supported  by  numerous  authorities 
(1  Saund.,  39,  n.  3  ;  2  Ld.  Raym.,  15  ;  2  Str., 
778  ;  8  Mod.,  107  note),  and  according  to  which 
the  plea  in  this  case  is  bad.  Whenever  the 
validity  of  the  plea  of  nil  debet  has  been  called 
in  question  in  this  court,  it  has  been  after 
trial,  where  the  plaintiff  had  treated  the  plea 
as  good,  and  therefore  came  too  late  to  ques- 
tion it.  (1  Johns.  Rep.,  510  ;  2  Johns.  Rep., 
183  :  2  Johns.  Cas.,  257.)  Although  this  rule 
may  deprive  the  defendants,  in  such  cases,  of 
pleading  the  general  issue,  with  notice  of 
special  matter  under  the  statute;  yet  it  does 
not  preclude  them  from  pleading  specially, 
any  matter  which  they  may  have  to  set  up  in 
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their  defense  ;  and  this  inconvenience  had  bet- 
ter be  submitted  to,  than  to  innovate  upon  the 
settled  and  established  rule  of  pleading. 

The  plaintiff  must,  accordingly,  have  judg- 
ment. 

Cited  in— 11  Johns..  476 ;  3  Wend.,  25 ;  6  Wend., 
241,  257 ;  23  Wend.,  375 ;  2  Hill,  234 ;  26  N.  Y.,  271 ;  2 
Sand.,  443  ;  1  E.  D.  Smith,  426 ;  31  N.  J.  L.,  187. 


84*]    *SMITH  T.  I.  BRUSH  ET  AL. 

1.  Action  of  Debt  on  Bond  —  Defense  —  Usury  — 
Evidence  —  Variance  Fatal  to  Defence.  2. 
New  Trial  —  Newly  Discovered  Evidence  — 
Cumulative  —  Insufficient. 

In  an  action  of  debt  on  a  bond,  where  the  defend- 
ant plead  usury,  which  was  alleged  to  consist  in  in- 
cluding1 in  the  bond  8183.72,  for   forbearance   of 
payment  ;  and  it  appeared  that  the  plaintiff  was  to 
deliver  to  the  defendant  a  horse,  of  the  value  of  j 
$100,  and  which  made  part  of  the  sum  of  $183.72.    It  I 
was  held  that  the  evidence  of  the  usury,  given  at  j 
the  trial,  varied  from  what  was  alleged  in  the  plead-  I 
ings,  and  that  any  variance  in  the  sum  alleged  to  be  j 
usurious,  or  in  the  consideration  stated  to  be  given  ; 
for  the  forbearance,  was  fatal  to  the  plea,  and  that  ! 
such   evidence   ought  to   be   rejected.      Whether 
usury  or  not,  is  a  question  of  fact  for  the  jury  to 
decide. 

A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  which  does  not  relate 
to  new  facts,  but  goes  only  to  corroborate  the  tes- 
timony given  at  the  former  trial;  or  which  con- 
sists merely  of  cumulative  facts  or  circumstances 
relative  to  the  same  matter,  controverted  at  the 
former  trial. 

Citation—  2  Cai.,  129. 


was  an  action  of  debt,  on  a  bond  for 
-L  the  penal  sura  of  $4,000,  dated  January 
1st,  1808. 

The  defendants  pleaded  the  general  issue 
and  usury,  with  notice. 

The  cause  was  tried  at  the  Dutchess  Circuit 
in  September,  1810,  before  the  Chief  Justice.  | 

To  prove  the  usury,  E.  Brush  testified  that 
he  was  in  the  office  of  the  defendant,  I.  Brush,  j 
about  9  o'clock  in  the  evening  of  the  31st  i 
January,  1810,  in  bed,  when  the  plaintiff  and  | 
I.  Brush  came  in  and  conversed  together 
about  the  bond,  which  the  witness  understood 
to  be  the  bond  in  question  ;  and  the  defend- 
ant, I.  Brush,  said  to  the  plaintiff  he  need  not. 
be  in  a  hurry  for  payment,  as  he  was  well 
paid  for  waiting,  and  produced  a  statement, 
in  writing,  of  the  different  sums  that  composed 
the  consideration  of  the  bond,  among  which 
was  the  sum  of  $183.72,  charged  as  a  prem- 
ium. It  appeared,  also,  from  the  testimony. 
that  the  plaintiff  was  to  deliver  to  the  de- 
fendant a  horse,  called  the  buck  horse,  valued 
at  $100,  and  which  made  part  of  the  said  sum, 
or  premium.  There  was  various  other  evi- 
dence, as  to  the  fact  of  usury,  which  it  is  un- 
necessary to  detail  ;  the  objections  to  which, 
and  a  motion  for  nonsuit,  were  overruled  bv 
the  judge,  who  observed  to  the  jury  that  it 
was  a  matter  of  fact  for  them  to  deride, 
whether  any  part  of  the  consideration  of  the 
l>ond  was  usurious  ;  that  the  term  "  premium" 
was  well  understood,  &e. 

The  jury  found  a  verdict  for  the  plaintiff. 
A  motion  was  made  to  set  aside  the  verdict, 
85*]  and  for  a  new  trial  :  *1.  Because  the 
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verdict  was  against  evidence.  2.  For  the 
misdirection  of  the  judge.  3.  On  affidavits  of 
newly  discovered  evidence. 

Mr.  Ruggles  for  the  defendants. 

Messrs.  TaUmadge  and  E.  Williams,  contra. 
They  cited  Cowp.,  671 ;  3  Mod.,  35  ;  3  Term 
Rep.,  351  ;  1  Burrow,  54;  10  East,  268. 

Per  Curiam.  This  is  a  hard  defense.  The 
defendants  attempt  to  defeat  the  plaintiff, 
in  recovering  $1,816.28,  confessedly  due  him. 
They  have  had  a  chance  to  do  so."  The  jury 
have  disbelieved  the  testimony  of  the  witness, 
by  whom  the  usury  was  to  be  proved,  and  it 
cannot  be  said  that  there  were  not  suspicious 
circumstances ;  the  time,  the  place,  and  the 
nearness  of  the  defendant's  connection  with 
the  witness,  were  all  proper  subjects  of  con- 
sideration by  the  jury. 

It  appears  that  the  evidence  of  the  usury 
varied  substantially  from  the  usury  pleaded, 
or  given  notice  of.1  Neither  the  plea  nor 
notice  mentions  that  the  buck  horse  formed 
any  part  of  the  consideration  of  the  bond  ; 
but  the  usury  is  alleged  to  consist  in  includ- 
ing, in  the  new  bond,  $183.72,  as  the  consider- 
ation of  giving  the  day  of  payment.  Now,  it 
appears,  by  all  the  evidence,  that  the  horse, 
which  was*  worth  about  $100,  formed  part  of 
that  item.  It  is  well  settled  that  a  variance  in 
the  sum  is  fatal ;  if  so,  it  is  equally  fatal  to 
vary  in  the  consideration.  Instead  of  usury 
to  the  amount  stated  in  the  plea  and  motion, 
there  was  usury  only  to  the  extent  of  a  part 
of  it,  about  $83*72.  The  court  ought  to  have 
rejected  the  evidence  on  this  principle  ;  and 
as  it  was  improperly  given,  it  goes  for  nothing. 

The  new  testimony  alleged  to  be  discovered 
does  not  relate  to  any  new  fact,  but  goes 
merely  to  corroborate  *the  credit  of  [*8(> 
Brush's  testimony,  by  proving  that  the  parties 
met  in  the  room  where  he  lay  in  bed,  by  acci- 
dent, and  not  by  any  preconcerted  arrange- 
ment with  the  defendant  ;  but  il  is  against  the 
general  rule  to  grant  a  new  trial,  merely  for 
the  discovery  of  cumulative  facts  and  circum- 
stances relating  to  the  same  matter,  which  was 
principally  controverted  upon  the  former  trial. 
It  is  the  duty  of  the  parties  to  come  prepared 
upon  the  principal  point  ;  and  new  trials  would 
be  endless,  if  every  additional  circumstance 
bearing  on  the  fact  in  litigation  was  a  cause 
for  a  new  trial.  The  rule  against  a  new  trial 
for  this  cause  was  stated  by  the  court  in  Stein- 
bach  v.  Columbian  In*.  Co.  (2Caines,  125)).  The 
motion  ought,  therefore,  to  be  denied. 

Mutton  denied. 

To  Dcfen*r  of  Umirji— fito-d  in— 6  Wend.,  279 ;  1 
Paige,  4JH ;  3  Sand.  Ch.,  270,  5«8. 

To  Xeic  Trial  Cited  in-0  Johns.,  1M  :  15  Johns., 
213  ;  10  Wend.,  21B  ;  1  Sum.,  470;  3  Wood  &  M.,  214  ;  5 
Mason,  44. 

l.--And  a  variance  is  equally  fatal  when-  usury 
is  pleaded  in  un  answer  in  chancery.  I  teach  v.  Ful- 
ton Hunk.  3  Wendell,  573.  So  when-  the  usurious 
contract  is  set  forth  in  a  notice  with  the  plea  of 
nun  e.tl  tdi  tinn  to  an  action  of  debt,  it  miiHt  lx> 
proved  as  laid.  Ijiwrencc  v.  Knien,  10  Johns.. 
140.  AUtrr  in  awummit,  under  nun  nwmmmff  with 
notice  of  M|wriul  matter.  Fulton  Unnk  v.  Stafford, 
2  Wendell,  483.  Kvcn  where  the  usury  in  specially 
pleaded,  if  the  evidence  is  inapplicable  to  the  fact* 
set  forth  In  the  m>rrial  plea,  it  may  !*•  admitted  un- 
der n»n  iiKintmfwit.  Levys  v.  (iadsby.  3  Crunch,  ISO. 
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THE  EXECUTORS  OF  WARD. 

Aefionvn  Judgment  Recovered  in  Another  State— 
Defendant  not  Served  —  Not  Maintainable. 

An  action  cannot  be  maintained  in  this  State  on 
a  judgment  recovered  in  another  State  against  bail, 
where  the  proceeding  was  by  attachment  of  goods, 
without  any  personal  summons  or  actual  notice  to 
the  bail  who,  at  the  time,  had  removed  into  and  be- 
come an  inhabitant  of  this  State.  There  is  no  dif- 
ference in  this  respect,  between  a  suit  against  bail 
and  a  suit  against  the  principal.* 

Citations—  5  Johns.,  41  ;  9  East,  192. 

THIS  was  an  action  of  debt,  on  a  judgment 
obtained  in  the  Court  of  Common  Pleas  of 
Addison  County,  in  the  State  of  Vermont. 
The  declaration  alleged  that  the  plaintiff  re- 
covered judgment  in  March,  1804,  for  $83.47, 
against  one  Miller  in  a  suit  in  which  Ward 
was  the  bail  of  Miller  ;  and  that  afterwards 
such  proceedings  were  thereupon  had,  that  in 
February  Term,  1808,  in  the  same  court,  it 
was  adjudged  that  the  plaintiff  should  have 
execution  against  Ward  as  bail  of  Miller,  for 
the  amount  of  the  judgment  with  costs,  &c.  ; 
and  that  the  same  remains  unpaid,  &c. 

The  defendant  pleaded  non  delinet.  The 
cause  was  tried  at  the  Albany  Circuit  before 
the  Chief  Justice,  in  October/1810. 
87*]  *At  the  trial  the  plaintiff  produced  a 
copy  of  the  record,  by  which  it  appeared  that 
the  judgment  was  obtained  against  Miller  after 
a  personal  service  of  process  ;  and  than  an  ex- 
ecution was  issued  against  him  and  his  prop- 
erty, which  was  returned  non  est  ;  and  that  on 
the  application  of  the  plaintiff  an  attachment 
was  issued  to  the  sheriff,  commanding  him  to 
attach  the  property  of  Ward  to  the  amount  of 
$  130,  to  notify  him  of  the  same,  and  if  no 
property  could  be  found  to  take  the  body  of 
Ward  and  have  him  before  the  same  court  in 
September,  1804,  to  show  cause  why  the 
plaintiff  should  not  have  execution  against 
him.  &c.  The  return  of  the  .sheriff  on  the  at- 
tachment was  as  follows:  "September  12, 
1804.  I  then  served  this  writ,  by  attaching 
one  good  hay-knife,  and  one  old  iron  hoe- 
handle  found  at  the  house  of  Lemuel  Burrows, 
in  Bridport,  in  said  county,  which  property 
was  certified  to  me  to  belong  to  the  within- 
named  John  Ward,  late  of  said  Bridport  ;  and 
at  the  same  time  left  a  true  and  attested  copy 
of  this  writ,  and  an  account  of  the  articles  at- 
tached thereon,  together  with  this  my  return 
indorsed,  at  the  last  usual  place  of  abode  of 
the  within-named  John  Ward,  in  said  Brid- 
port." 

*A  judgment  rendered  by  a  court  of  general  juris- 
diction in  a  neighboring  State,  is  full  and  conclusive 
evidence  of  the  matter  adjudicated  therein,  liable 
only  to  be  impeached  on  the  ground  of  want  of  ju- 
risdiction over  the  person  of  the  defendant  or  the 
subect  matter  of  the  suit.  Previous  to  the  publica- 
tion of  the  decision  in  Mills  v.  Duryee(7Cranch,  481) 
such  judgments  were  held  only  prima  facie  evi- 
dence, as  in  Taylor  v.  Bryden  (infra  173),  and  Paw- 
lings  v.  Bird's  Executors  (13  Johns.,  192).  Under 
the  later  decisions,  the  jurisdiction  may  be  put  in 
issue  by  plea,  but  not  the  merits  of  the  judgments. 
Borden  v.  Fitch  (15  Johns.,  121),  Shumway  v. 
Stillman  4  Cowen,  292,  S.  C.;  6  Wendell,  447:  Star- 
buck  v.  Murray,  5  Wendell  148;  Holbrook  v.  Mur- 
ray, Id,  161  ;  Andrews  v.  Montgomery,  19  Johns,, 
162;  Hampton  v.  McConnell,  3  Wheat.,  234;  May- 
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The  plaintiff  appeared  at  the  court,  and  the 
cause  was  continued  until  August  Term,  1807, 
when  the  plaintiff  again  appeared,  and  Ward 
did  not  appear  ;  but  it  was  shown  to  the  court 
that  he  had  removed  out  of  the  State.  The 
court  ordered  further  notice  to  be  given  to 
Ward,  by  a  publication  of  the  substance  of 
the  declaration  and  order  of  the  court  for  three 
weeks,  in  the  gazette  called  the  "Middlebury 
Mercury."  The  cause  was  then  continued 
until  February  Term,  1808,  when  the  plaintiff 
appeared,  and  proved  the  publication  of  the 
notice  to  Ward,  pursuant  to  the  order  of  the 
court ;  on  which  Ward  was  called,  but  made 
default ;  and  a  judgment  was  entered  against 
him  for  $114.08. 

*After  reading  the  copy  of  the  proceed-[*88 
ings  in  Vermont,  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  above  facts. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Sill,  for  the  plaintiff.  We  contend 
that  the  judgment  in  Vermont  against  Ward 
was  valid,  and  sufficient  to  support  the  action 
in  this  court  againt  his  representatives.  It 
cannot  be  pretended  that  to  render  a  judgment 
in  another  State  valid,  it  is  necessary  that  it 
should  be  founded  on  the  same  course  of  pro- 
ceedings as  is  required  by  the  laws  of  this 
State.  Nothing  more  can  be  requisite  than 
that  it  should  appear  that  such  proceedings 
were  had  in  the  foreign  State  as  would  give 
the  defendant  such  notice  as  is  equivalent  to 
what  is  required  by  the  law  of  this  State. 
(Sess.  24,  ch.  136.)  Now,  what  is  required  by 
the  law  of  this  State  in  proceedings  to  charge 
bail  ?  A  ca.  sa.  must  issue  against  the  prin- 
cipal into  the  county  where  he  was  arrested. 
If  the  ca.  sa.  is  returned  not  found,  and  the 
proceeding  is  by  scire  facias,  and  if  the  bail 
have  removed  out  of  the  State,  a  copy  of  the 
scire  facias  is  to  be  left  at  his  last  usual  place 
of  abode  in  this  State. 

Now,  in  this  case,  a  process  issued  in  Ver- 
mont comprising  the  substance  of  a  capias,  an 
execution  and  a  scire  facias,  and  a  return  made 
thereof,  and  a  copy  was  left  at  the  last  usual 
place  of  abode  of  the  bail.  This  is  equivalent 
to  what  is  required  by  the  act  of  this  State  ; 
but  besides  this,  there  was  a  public  notice  for 
three  weeks  in  the  gazette.  If  the  party  has 
had  the  same,  or  as  much  notice  as  he  would 
have  had  in  this  State,  I  can  see  no  objection 
to  giving  effect  to  the  lex  loci.  Again,  if  such 
proceedings  were  had  and  such  notice  given, 
as  is  required  by  the  common  law,  it  will  be 
deemed  sufficient.  In  England,  though  no 
judgment  can  be  supported  against  the  prin- 

hew  v.  Thatcher,  6  Wheat..  129.  The  judgment 
of  a  court  of  general  jurisdiction,  in  any  State  of 
the  Union,  is  equally  conclusive  upon  the  parties 
in  all  the  other  States  as  in  the  State  in  which  it  was 
rendered.  This,  however,  is  subject  to  two  qualifi- 
cations. 1.  If  it  appear  by  the  record  that  the  de- 
fendant was  not  served  with  process,  and  did  not 
appear  in  person  or  by  attorney,  such  judgment  is 
void ;  and,  2.  If  it  appear  by  the  record  that  the  de- 
it  may 
appear 
153.  In 

an  action  on  the  judgment  of  a  court  of  limited  ju- 
risdiction, the  plaintiff  must  show  affirmatively  that 
the  court  had  jurisdiction  in  the  first  instance. 
Thomas  v.  Robinson.  3  Wendell,  2«7. 


void  ;  ana,  z.  11  re  appear  uy  tne  recoru  urni  uie  ue- 

fandant  appeared  by  attorney,  the  defendant  may 

j  disprove  the  authority  of  such  attorney  to  appear 

j  for  him.    Shumway  v.  Stillinan,  6  Wendell,  453.    In 
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•ripal  without  a  personal  summons,  yet  in  pro- 
89*]  ceedings  *against  bail  no  such  personal 
summons  is  necessary.  A  CM.  sa.  may  be  re- 
turned non  est  inventus ;  and  after  two  nihils 
returned  to  the  scire  facias,  the  bail  are  abso- 
lutely fixed  with  the  debt,  without  auy  at- 
tempt whatever  to  give  them  personal  notice. 

We  are  aware  of  the  decisions  in  KiUmrn  v. 
Woodworth  (5  Johns.  Rep.,  37),  and  of  the 
cases  there  cited  ;  but  in  all  those  cases  the 
judgments  and  proceeding  were  against  prin- 
cipals in  which  there  had  been  no  personal 
service — not  against  bail.  There  is  a  material 
distinction,  in  this  respect,  between  a  suit 
against  bail  and  against  an  original  debtor. 

Again,  it  may  be  observed  that  the  amount 
of  damages  in  the  case  was  ascertained  by  the 
recovery  against  the  principal  and  the  under- 
taking of  the  bail  to  surrender  the  principal, 
or  pay  those  damages,  is  matter  of  record. 
There  is  not  the  same  reason  for  personal 
notice  to  the  bail,  as  there  is  in  the  case  of  the 
principal.  The  bail,  from  the  terms  of  the 
recognizance,  are  presumed  to  be  in  court. 

Mr.  H.  Bleecker,  contra.  This  case  is  not 
distinguishable,  in  principle,  from  those  al- 
ready decided  in  regard  to  actions  on  foreign 
judgments.  If  the  defendant  had  no  notice 
in  the  suit  abroad,  the  judgment  cannot  be  en- 
forced here.  This  court  said,  in  Kilhurn  v. 
Woodworth,  that  it  was  against  all  principle  to 
charge  a  person  without  notice.  The  under- 
taking of  the  bail  amounts  to  the  same  as  if  he 
had  given  the  plaintiff  a  bond  of  indemnity. 
There  is  the  same  reason  that  bail  should  have 
notice  as  any  other  defendant.  The  proceed- 
ings against  bail  in  Vermont  are  the  same  as  in 
any  other  suit  by  writ  of  attachment.  If  it  was 
by  scire  facia*  the  defendant  is  entitled  to  per- 
sonal notice,  for  he  may  have  a  good  defense  ; 
he  may  plead  a  release,  or  payment  of  the 
debt,  &c. 

OO*]  *It  appears  from  the  case  that  Ward 
was  not  an  inhabitant  of  Vermont,  but  was 
domiciled  in  this  State.  He  was  not  subject 
to  the  laws  of  Vermont.  He  ought  not  to  be 
made  liable,  on  general  principles,  without 
personal  notice  ;  and  is  entitled  to  the  protec- 
tion of  the  laws  of  this  State.  It  is  no  answer 
to  say  that  all  the  proceedings  were  regular 
and  valid,  according  to  the  law  of  the  place 
where  the  judgment  was  rendered  ;  for  such 
was  the  fact  in  all  the  cases  in  which  the 
judgments  of  the  foreign  courts  were  disre- 
garded, for  want  of  a  personal  notice. 

Again,  it  is  said  the  law  of  the  two  States, 
in  proceedings  against  bail,  an;  the  same  ;  so 
that  this  is  not  a  conjtictux  Ufjnm.  Rut  the 
case  of  a  conflictnit  Icsjiim  is  not  the  only  one  in 
which  the  lex  loci  will  not  be  enforced.  It  is 
enough  that  the  foreign  law  will  produce  in- 
convenience or  injury  to  the  inhabitants  of 
this  State.  It  is  no  answer  to  this  to  say  that 
by  the  common  law  of  Kngland,  or  of  this 
State,  a  judgment  maj  be  obtained  against 
bail,  without  any  personal  notice  of  the  pro- 
ceedings. That  is  not  the  ground  on  which 
the  decisions  on  this  subject  rest. 

Per  Curiam.  The  principle  adopted  by  this 
court  in  the  case  of  Kilhurn  v.  Wtxxlworth  ("> 
Johns.  Hep.,  41)  must  govern  the  present.  It 
was  there  held  that  we  would  not  sustain  an 
JOHNS.  REP.  ,  8. 


action  here  upon  a  judgment  in  another  State, 
where  the  suit  was  commenced  by  attachment, 
and  no  personal  summons  or  actual  notice 
given  to  the  defendant,  he  not  being,  at  the 
time  of  issuing  the  attachment,  within  the 
State.  In  the  case  before  us,  it  is  not  positive- 
ly stated  that  Ward,  against  whom  the  judg- 
ment was  recovered  in  Vermont,  was  not  at 
the  time  of  issuing  the  attachment  a  resident 
within  the  State,  or  within  the  jurisdiction  of 
the  court.  It  is  evident,  however,  from  the 
facts  stated  in  the  case,  that  he  was  not.  The 
process  was  served  by  attaching  a  hay-knife 
*at  one  Lemuel  Burrows',  in  Bndport  ;  [*91 
and  the  sheriff,  in  his  return  to  the  attach- 
ment, describes  Ward  as  being  late  of  Brid- 
port,  manifestly  implying  that  he  was  not  then 
a  resident  there.  At  all  events  there  was  no 
personal  service  or  actual  notice.  And  in  the 
case  of  Kilburn  v.  Woodicorth  it  is  said,  that  to 
bind  a  defendant  by  a  judgment  when  he  was 
never  personally  summoned,  or  had  not  notice 
of  the  proceedings,  would  be  contrary  to  the 
first  principles  of  justice.  And  whether  the 
proceedings  were  valid,  and  according  to  the 
course  of  the  court  in  the  place  where  such 
judgment  was  obtained,  or  not,  would  make 
no  difference,  according  to  the  case  of  Buchan- 
an v.  Rucker  (9  East,  192).  The  principle  on 
which  these  decisions  turn  applies  to  the  pres- 
ent case,  notwithstanding  Ward  was  sued  as 
bail  in  Vermont.  The  proceedings  against 
him  there  were  in  the  nature  of  a  new  suit  ; 
and  the  bail  might  have  had  a  good  and  sub- 
stantial defense  to  jnake.  There  is,  therefore, 
the  same  reason  for  his  having  notice  as  in 
any  other  case.  We  are  accordingly  of 
opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 

Distinguished— 3  Dal.,  376. 

Cited  in— 8  Johns.,  197 ;  15  Johns.,  142 ;  19  Johns., 
40;  23  Wend.,  97  ;  3  Darb.,  99;  12  Bart).,  647 :  1  Duer., 
]54;  1  Hall,  Itil ;  10  Leg.  Obs.,  180. 


VOSBURGH  v.  ROGERS. 

Practice  —  Removal  of  Cause  from  Court  of  Com- 
mon Plea*  —  Plaintiff  may  Declare  de  Novo  — 
Defendant  may  Interjwse  Kew  Defense. 

Where  a  cause  is  removed  from  u  court  of  com- 
mon pleas  into  this  court  by  halietix  curium,  the 
plaintiff  may  dec-lure  in  this  court  for  a  different 
euuse  of  action,  und  for  a  demand  which  has  ac- 
crued subsequent  to  the  commencement  of  the  suit 
below,  and  prior  to  the  removal  of  the  cause  into 
this  court  ;  and  the  defendant  may.  in  like  manner. 
plead  or  set  off  any  demand  which  lias  accrued  sub- 
sequent to  briiiKiii«r  the  action  In-low,  and  prior  to 
its  removal  to  this  court  ;  but  he  cannot  plead  the 
statute  of  limitations  or  coverture,  or  matter  sub- 
si-(|iirnily  arisiiiK,  that  docs  not  nro  to  the  merits  of 
the  plaintiff's  demand. 

Citations  (V)leman,  30;  1  Syd..  22H;  2  Salk.,  424; 
2  I..I.  Kay  m..  1427;  12  Mod.,  64$;  1  >aik..  H;  liurncs, 
356. 


S  was  an  action  of  a#*inni>xit.  The  dec- 
J.  laralion  was  for  goods  sold  and  delivered, 
to  wit,  IMK)  bushels  of  salt,  and  U\  tons  of 
plaster  of  paris.  I'lea  n»n  rtw/w/MfiV,  with  no- 
tice of  set  -off.  The  suit  was  originally  com- 
menced *m  the  Court  of  Common  Pleas  [*f)12 
of  Columbia  County,  on  the  IHlh  of  Dccem- 
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ber,  1807,  and  afterwards  removed  into  this 
court  by  Jiabeas  corpus. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, in  September,  1810,  before  Mr.  Justice 
Thompson.  The  defendant  admitted  the 
whole  of  the  plaintiff's  account,  amounting  to 
$442.40.  It  was  proved  that  the  plaster  of 
Paris  was  sold  to  the  defendant,  on  the  20th 
of  October,  1807,  on  a  credit  of  90  days,  and 
the  money  was  not,  of  course,  due  when  the 
suit  was  first  commenced,  but  it  became  pay- 
able a  few  days  after,  and  before  the  removal 
of  the  cause  into  this  court. 

The  defendant  proved  a  set-off  for  articles 
sold,  as  stated  in  his  account.  He  also  proved 
that  he  sold  and  delivered  to  the  defendant  a 
pair  of  horses,  on  the  26th  of  October,  1807, 
for  $190,  for  which  he  was  to  be  paid  in 
freight,  the  plaintiff  being  then  the  owaer  of 
a  sloop,  which  plied  between  New  York  and 
Kinderhook.  It  appeared  that  the  plaintiff 
failed  some  time  in  November,  1807,  and  was 
not  of  such  credit  as  generally  to  be  intrusted 
with  goods  on  freight. 

The  defendant  also  offered,  in  support  of  his 
set-off,  a  promissory  note  drawn  by  the  plaint- 
iff for  $217.65,  payable  to  one  Reynolds  or 
order,  and  indorsed  by  him  to  the  defendant, 
after  the  suit  was  commenced  in  the  Court  of 
Common  Pleas  ;  but  before  the  cause  was  re- 
moved into  this  court. 

The  judge  charged  the  jury  that  the  plaint- 
iff having  become  insolvent,  the  defendant 
was  not  bound  to  request  him  to  take  goods  on 
freight  for  the  amount  of  the  horses,  and  that 
the  jury  ought  to  allow  the  whole  of  the  de- 
fendant's account.  The  jury  found  a  verdict 
for  the  plaintiff  for  one  dollar  and  five  cents  ; 
but  if  the  court  should  be  of  opinion  that  the 
note  offered  by  the  defendant  ought  also  to  be 
allowed  as  a  set-off,  then  they  found  for  the 
defendant  for  $216.62. 

93*]  *  Mr.  Van  Buren,  for  the  plaintiff.  1 . 
The  whole  of  the  debt  became  due  before  the 
cause  was  removed  into  this  court.  Where  a 
cause  is  removed  by  Jiabeas  corpus,  the  record  is 
not  removed,  but  the  plaintiff  must  commence 
de  now.  It  is  a  new  suit,  and  is  not  considered 
as  a  continuance  of  the  suit  commenced  in  the 
court  below,  unless  for  the  purpose  of  justice, 
as  to  prevent  a  plea  of  the  statute  of  limita- 
tions or  coverture.  (Platt  v.  Platt,Qo\.  Cases, 
36;  Salk.,  352;  Skin.,  246  ;  14  Viner,  229; 
Hab.  Corp.,  O  ;  1  Wils.,  277.) 

2.  Had  the  defendant  a  right  to  set  off  the 
note,  indorsed  to  him  after  the  commencement 
of  the  suit  below,  though  before  the  removal 
of  the  cause  ?    Though  at  first  view,  he  may 
appear  entitled  to  set  off  such  a  demand  as 
well  as  the  plaintiff  to  declare  for  a  debt 
which  had  become  due  after  the  commence- 
ment of  the  suit,  yet  there  is  just  ground  for  a 
distinction.    The  defendant,  if  he  removes  the 
cause,  is  entitled  to  no  favor,  nor  can  he  gain 
any  other  advantage  than  the  delay.     If  he  is 
allowed  to  set  off  a  demand  acquired  subse- 
quent to  the  commencement  of  the  suit  in  the 
court    below,    he   might    always  defeat  the 
plaintiff's  action,  where  it  was  above  $250,  by 
removing  it,  and  pleading  a  set-off ;  and  he 
would  take  advantage  of  his  own  act  of  delay, 
to  defeat  the  plaintiff. 

3.  The  defendant  had  no  right  to  set  off  the 


I  price  of  the  horses,    without   previously   re- 
!  questing  the  plaintiff  to  take  goods  on  freight, 
in  payment. 

Mr.  E.  Williams,  contra.  If  the  plaintiff 
has  a  right  to  recover  for  a  debt  which  was 
not  due  at  the  commencement  of  the  action  in 
the  Common  Pleas,  it  seems  equally  reasonable 
that  the  defendant  should  avail  himself  of  the 
right  of  set-off  for  a  demand  acquired  also 
since  the  commencement  of  the  suit.  Thousrh 
the  defendant  cannot  avail  himself  of  the  de- 
lay occasioned  by  the  removal  of  the  cause,  in 
order  to  plead  the  statute  of  limitations,  there 
is  no  reason  why  he  may  not  plead  to  the 
merits  of  the  action  a  payment  or  set-off. 

*The  plaintiff  cannot  declare  for  a  de-  [*J>4 

j  mand  accruing  after  a  capias  ad  regpondendum 

'  has  issued,  by  which  the  defendant  is  brought 

I  into  court ;  and  for  the  same  reason  he  ought 

!  not  to  be  allowed  to  declare  in  this  court  on  a 

I  demand  not  due  until  after  the  habem  corpus, 

which  is  only  another  method  of  bringing  the 

defendant  into  this  court. 

After  the  failure  of  the  plaintiff,  who  had 
become  incompetent  to  take  goods  on  freight, 
it  would  be  unreasonable  and  absurd  to  re- 
!  quire  of  the  defendant  to  tender  him  goods 
j  to  carry  on  freight,  before  he  could  be  en- 
titled to  demand  or  recover  payment  for  the 
horses. 

Per  Curiam.  It  does  not  appear  whether 
1  the  plaintiff  had  declared  in  the  court  below, 
before  the  cause  was  removed  in  this  court  by 
habeas  corpus  ;  nor  was  that  fact  material,  for 
the  record  is  not  removed  by  this  writ,  and 
the  plaintiff  declares  de  novo,  in  this  court,  and 
may  declare  for  a  different  cause  of  action. 
The  suit  here  is  not  a  continuation  of  the  suit 
below,  technically  considered,  though  for  cer- 
tain purposes  of  justice  the  court  will  take 
notice  of  the  former  suit  ;  the  plaintiff  was 
therefore  entitled  to  recover  for  the  plaster  of 
Paris,  as  that  debt  was  due  before  the  com- 
mencement of  the  suit  here.  (Coleman's  Cases, 
36.  Platt  v.  Platt.)  The  next  question  is, 
whether  the  defendant  was  entitled  to  set 
off  the  note  purchased  after  the  commence- 
ment of  the  suit  below,  and  before  the 
suit  was  removed  into  this  court.  As  the 
plaintiff  is  entitled  to  declare  for  a  cause  of 
action  accruing  after  the  suit  below,  it  would  be 
unjust  not  to  allow  the  defendant  to  meet  such 
new  cause  of  action  by  a  new  defense,  perhaps 
|  accruing  out  of  that  very  cause  ;  as  where  the 
I  plaintiff  should  declare  on  a  new  running  ac- 
count, or  upon  a  transaction  occurring  in  a 
course  of  mutual  dealings.  In  one  case  the 
court  will  take  notice  of  the  former  suit,  so  as 
to  protect  the  plaintiff ;  and  that  is  the  case  of 
the  plea  of  the  statute  of  *  limitations  ;  [*O5 
for  it  would  be  the  height  of  injustice  to  allow 
the  defendant  to  defeat  the  plaintiff  of  his 
lemedy,  without  his  default.  (1  Syd.,  228;  2 
Salk.,  424;  2  Ld.  Raym.,  1427.)  It  is  said  to 
be  a  general  rule,  that  the  court  will  not  suffer 
the  defendant  to  prejudice  the  plaintiff  by  re- 
moving the  cause  ;  aud,  therefore,  if  special 
bail  was  required  in  the  court  below,  and  not 
in  the  court  above,  according  to  the  usual 
course  of  the  court  ;  yet,  in  this  case,  the  de- 
fendant must  give  bail,  because  it  was  required 
below.  (12  Mod.,  646.)  And  yet,  in  another 
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case,  the  books  seeni  not  to  be  consistent  in 
the  support  of  this  principle.     In  Hethering- 
ton  v.  Reynolds  (1  Salk. ,  8)  it  was  ruled,  that  if 
a  feme  sole  be  sued  in  an   inferior  court,  and 
after  plea  marries  and  removes  the  cause  by  • 
Jtabeas  corpus,  she  may    plead    coverture    in  • 
abatement  to  the  new  declaration  above.     It : 
was,  however  subsequently  ruled  otherwise  in  | 
Haddock  v.  Howard    (Barnes,  355)  ;  and   the 
latter  decision  is  certainly  the  most  sound  in  j 
principle.     These  pleas,  then,  of  the  statute  of 
limitations  and  of  coverture,  are,  perhaps,  the  ; 
only  ones  which  the  plaintiff  has  been  per- 
mitted to  defeat,  by  replying  the  suit  below. 
And  unless  he  be  confined  in  his  declaration  to 
a  cause  of  action  accruing  prior  to  the  suit  be-  j 
low,  he  ought  not  to  contine  the  set-off  to  that 
period.     This  rule,  to  be  just,  must  be  mutual. 
It  may  be  said  that  a  defendant  can  thus  de-  j 
feat  a  valid  cause  of  action,  by  removing  the  < 
cause,  and  purchasing  a  note  to  set  off  against 
the  demand.     The  answer  is,  that  the  plaintiff  j 
may  equally  increase    his    demand    by  such  j 
means,  and  that  he  is  not  obliged  to  declare  in  , 
the  court  above,  for  he  cannot  be  nonsuited  for  ' 
not  declaring.     And,  perhaps,  if  the  fact  of 
the  defendant's  purchase  of  a  note  was  sug- 
gested to  the  court,  on  the  return  of  the  fuibeas 
corpus,  it  might  be  ground  for  a  procedendo, 
according  to  the  intimation  of  the  K.  B. ,  in  the 
case  of  Hetherington  v.  Reynold*. 
96*]     *The  next  point  in  the  case  is,  whether 
the  set-off  of  the  horses  was  admissible.     We 
think  it  was,  for  the  reason  mentioned  by  the 
judge    at    the    trial  ;  and    consequently,   the 
judgment  is  to  be  entered  for  the  defendant, 
for  $216. 62. 

Judgment  accordingly. 
Cited  in-18  Johns.,  494. 


BROWX  D.  DEMENT  AND  STRONG. 

Bill  of  Sale — Defeasance  by  PurcJiaxer — Con- 
strued a  Mortgage — Forfeiture — Absolute  Title 
— Trover  not  Maintainable. 

Where  A  rave  a  regular  bill  of  sale  of  three  horses 
to  B,  for  the  consideration  of  $210;  and  U  at  the 
same  time  gave  to  A  a  writing  or  defeasance,  en- 
gaging, <>n  the  payment  of  the  $210  to  him  by  A  in 
14  days,  to  deliver  the  horses  to  A,  it  was  he-Id  that 
this  was  a  mortgage  of  the  property,  and  not  a 
technical  pledge,  and  that  A,  not  having-  paid  nor 
tendered  the  $210,  within  the  14  days,  the  condition 
became  forfeited,  and  the  mortgagee  had  an  almo- 
lute  interest  in  the  property,  so  that  A,  on  a  subse- 
quent tender  of  the  money  to  H,  and  demand  of  the 
property  and  refusal,  could  not  maintain  trover 
for  It. 

Citations-2  Cai.  Cas.,  200 ;  5  Johns.,  258 ;  2  Ves., 
Jun.,  37H ;  1  Powell  on  Mort..  3. 

THIS  was  an    action  of    trover,    for  three 
horses  and  a  chair.     The  cause  wus  tried 
at  the  Columbia  Circuit,  in   September,    1S10, 
l>efore  Mr.  ,ln*tire  Thompson 

The  plaintiff  proved  that  he  was  possessed 
of  the  horses  and  chair,  and  that  afterwards, 
on  the  26th  of  April,  INK),  he  tendered  the 
sum  of  $2*3.05  to  Bement,  one  of  the  defend- 
ants, and  demanded  the  horses  mid  chair,  who 


NOTE.- Mmiyaot  anrl  ttlnlyr    lUxtinrtimi  Iirhrtfn. 
See  Cortelyou  v.  Lansing,  2  Cai.  (.'as.,  200,  mite. 
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refused  to  deliver  them,  and  referred  the 
plaintiff  to  Strong,  the  other  defendant.  The 
plaintiff,  on  the  next  day,  made  a  tender  of 
the  same  sum  to  Strong,  and  demanded  the 
property,  but  Strong  refused,  saying  the 
horses  and  chair  were  in  possession  of 
Bement. 

The  defendants  then  produced  in  evidence 
an  absolute  bill  of  sale  of  the  horses  and  chair 
to  the  defendants,  under  the  hand  and  seal  of 
the  plaintiff,  dated  27th  October,  1809,  for  the 
consideration  of  $210.35.  And  the  plaintiff 

fave  in  evidence  a  writing  bearing  the  same 
ate,  executed  by  the  defendants,  by  which 
they  stipulated,  on  the  payment  of  $210.35  to 
them,  by  the  plaintiff,  in  14  days  from  the 
date,  to  deliver  to  the  plaintiff  the  horses  and 
chair ;  but  if  the  property  was  lost  in  the  mean 
time,  they  were  not  to  be  responsible  ;  nor  for 
any  expenses  attending  the  property  during 
that  time. 

*It  was  proved  that  before  the  com-  [*97 
mencement  of  the  suit  Bemeut  had  told  the 
plaintiff  he  was  willing  to  return  the  property 
which  remained,  but  that  one  of  the  horses 
had  been  sold.  The  plaintiff  answered,  that  if 
they  could  agree  as  to  the  price  of  the  horse 
sold,  that  would  create  no  difficulty. 

A  verdict  was  found  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court ; 
and  it  was  agreed  that  if  the  plaintiff  was  en- 
titled to  recover  the  whole  property,  the  ver- 
dict should  be  entered  for  $438  ;  but  if  for  the 
one  horse  only  which  had  been  sold,  then  the 
verdict  was  to  be  for  $85  ;  and  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover  at  all,  then  a  judgment  of 
nonsuit  was  to  be  entered. 

Three  points  were  raised  for  the  considera- 
tion of  the  court : 

1.  That  the  writing  given  by  the  defendants 
to  the  plaintiff  made  the  property  a  pledge,  re- 
deemable at  any  time. 

2.  That  on  tender  of  the  money,  the  plaint- 
iff's right  of  action  was  complete. 

3.  That  the  plaintiff  was  entitled,  at  least, 
to  recover  the  value  of  the  horse  sold. 

Mr.  K.   William*  for  the  plaintiff. 
Mr.   Van  liuren,  contra. 

Per  (Miriam.  The  plaintiff  has  not  shown  a 
right  of  action.  Here  was  a  complete  transfer 
of  the  title  to  the  goods  in  <|iiestion,  with  a 
condition  of  defeasance,  on  the  payment  of 
$210.35  in  14  days.  This  was  a  mortgage,  not 
a  technical  pledge  ;  and  all  that  was  said  in 
the  case  of  Cortelyim  v.  /.auxin;/  (2  Cai  lies' 
C'ases  in  Error,  200),  respecting  the  nature  and 
redeemableness  of  pledges,  has  no  application 
to  the  case.  The  distinction  between  a  pledge 
and  a  mortgage  of  goods  was  recognized  by 
this  court  in  Borrow.  fVwton *(5  Johns.  |*J)H 
Uep.,  25M).  A  mortgage  of  goods  is  a  pledge 
and  more  ;  for  it  is  an  absolute  pledge  lobe- 
come  an  absolute  interest,  if  not  redeemed  at 
the  specified  time.  After  the  condition  for 
felted,  the  mortgagee  has  an  absolute  interest 
in  the  thing  mortgaged  ;  whereas  a  pawnee 
has  but  a  special  property  in  the  goods  to  de- 
tain them  for  his  secnrilv.  (2  Ves.,  ,Iuti..3?H  ; 
1  Powell  on  Mort..  8.)'  The  title  of  the  <ie 
fcmlants  here  became  ab-olute  after  the  14 
davs  ;  und  though  it  does  not  appear  whether 
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one  of  the  horses  was  sold  before  or  after  the 
expiration  of  the  time  to  redeem,  that  omission 
is  not  material,  as  no  attempt  was  made,  in 
season  to  redeem. 

Judgment  of  nonsuit  must,  therefore,  be  entered 
according  to  the  stipulation  in  the  cane, 

Cited  in— 7  Cow.,  292;  9  Wend.,  83;  12  Wend.,  63;  21 
Wend.,  487 ;  23  Wend.,  668 ;  3  Denio,  35 ;  6  Paige,  587 ; 
2  N.  Y.,  446 ;  4  Barb.,  403 ;  16  Barb.,  50 ;  39  Barb..  608 ; 
52  Barb.,  371;  56  Barb.,  104;  19  How.  Pr.,  483;  48 
How.  Pr.,  291 ;  4  Abb.  Pr.,  109 ;  1  T.  &  C.,  562 ;  3  E. 
D.  Smith,  503;  4  Daly,  82;  1  Leg.  Obs.,  78;  46  Wig., 
665. 


STRONG  v.  TOMPKINS  KT  AL. 

Action  by  Deputy-Sheriff  on  Promissory  Note 
Taken  by  Slieriff  as  Security,  Instead  of  Batt- 
Bond,  not  Maintained. 

Where  a  deputy-sheriff,  instead  of  taking  a  bail- 
bond  from  A,  whom  he  had  arrested,  took  from 
him  a  negotiable  note,  made  by  B,  which  A  in- 
dorsed in  blank  to  the  deputy-sheriff,  for  his  secu- 
rity, and  the  deputy-sheriff  afterwards  brought  an 
action  as  indorsee,  against  the  maker  of  the  note,  it 
was  held  that  the  assignment  or  transfer  of  the  note 
to  the  deputy-sheriff  was  illegal  and  void,  being 
contrary  to  the  statute ;  and  that  the  maker  might 
avail  himself  of  this  fact  to  defeat  the  action. 

Citations— 1  Laws,  210;  Stat.,  23  Hen.,  VI.;  10  Co., 
101  b. 

THIS  was  an  action  of  assurnpsil,  brought 
by  the  plaintiff,  as  indorsee  of  a  promis- 
sory note  for  $500,  against  the  defendants,  as 
makers,  dated  29th  May,  1807,  payable  to 
Henry  Pitcher  or  order,  on  the  1st  May,  1809. 
There  was  a  blank  indorsement  to  the  payee, 
and  by  Isaac  Spoor,  which  indorsement  was 
made  before  the  note  became  due.  The  cause 
was  tried  at  the  Columbia  Circuit,  in  Septem- 
ber, 1810,  before  Mr.  Justice  Thompson. 

The  defendants  gave  in  evidence  a  receipt, 
signed  by  the  plaintiff,  as  follows :  "  Received 
from  Henry  Pitcher,  a  promissory  note,  drawn 
by  Nathaniel  Tompkins  and  Nehemiah  Tomp- 
kins, payable  to  Henry  Pitcher  or  order,  dated 
9th  May,  1809,  and  payable  the  1st  May, 
1809,  which  is  left  in  my  hands,  to  be  applied 
to  the  settlement  of  a  demand,  on  which  he  is 
sued,  in  favor  of  Nicholas  Kilmore,  and  also 
to  the  settlement  of  a  demand  of  Henry  Avery 
99*]  and  Charles  *Suydam  against  Isaac 
Spoor,  on  which  said  Spoor  also  is  sued.  It  is 
understood  that  the  said  Pitcher  and  Spoor 
are  to  attend  to  the  entry  of  special  bail  in  the 
said  causes,  in  due  season,  and  to  do  whatever 
is  necessary  to  be  done,  to  indemnify  said 
Strong,  as  sheriff,  in  said  suits,  or  to  forfeit 
the  amount  of  the  said  note.  Jeremiah  H. 
Strong." 

The  plaintiff's  counsel  objected  to  this  evi- 
dence, but  the  objection  was  overruled  by  the 
judge,  and  the  evidence  admitted.  It  was  ad- 
mitted that  the  plaintiff  was  deputy-sheriff, 
and  acted  as  such  when  he  took  the  note  and 
gave  the  receipt;  and  the  judge  was  of  opinion 
that  the  evidence  was  sufficient  to  prevent  the 
plaintiff's  recovery.  The  plaintiff  then  offered 
to  prove  that  he  had  paid  the  moneys  recovered 
by  the  plaintiff,  in  the  suits  mentioned  in  the 
receipt  ;  but  this  evidence  was  overruled  by 
the  judge,  who  directed  the  plaintiff  to  be 
called  and  a  nonsuit  to  be  entered, with  liberty 
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to  the  plaintiff  to  move  the  court  to  set  it 
aside. 

A  motion  was  made  to  set  aside  the  nonsuit 
and  for  a  new  trial. 

Messrs.  Van  Buren  and  Foot,  for  the  plaint- 
iff, contended  that  this  cause  was  within  the 
settled  rule  of  law,  that  the  maker  of  a  negoti- 
able note,  indorsed  before  it  was  payable, 
could  not,  in  an  action  brought  by  the  in- 
dorsee, set  up  a  want  of  consideration,  or 
avail  himself  of  any  matter  of  defense  arising 
between  him  and  the  payee. 

If  this  was  a  suit  between  the  parties,  on  an 
obligation,  it  might  be  within  the  13th  section 
of  the  act  (24th  sess.,  ch.  28  ;  2  R.  S.,  286,  sec. 
59),  which  prohibits  sheriffs  from  taking  obli- 
gations, by  color  of  their  office,  other  than 
in  the  form  prescribed  by  the  act.  But  the 
transfer  of  the  note  to  the  plaintiff  was  a  mere 
authority  to  sue,  and  the  defendants  cannot 
possibly  be  prejudiced  by  the  present  action. 
Their  rights  are  not  varied  or  affected  by  the 
conduct  of  the  plaintiff  and  the  other  parties. 
They  ought  not,  therefore,  to  be  al-[*lOO 
lowed  to  set  up  this  defense  to  defeat  the 
plaintiff's  action,  and  to  avoid  their  own  re- 
sponsibility. The  defendants  cannot  be  en- 
titled to  that  relief  which  the  statute  gives  to 
the  party  in  the  suit  in  which  the  security  is 
taken. 

Mr.  E.  Williams,  contra.  If  the  transaction, 
out  of  which  the  indorsement,  or  the  plaintiff's 
right  to  sue,  originated,  was  illegal,  and  con- 
trary to  the  statute,  the  court  will  not  lend  its 
aid  to  enforce  the  payment.  The  statute  re- 
quires the  sheriff  to  take  a  bond  in  a  particu- 
lar form,  and  prohibits  him  from  taking  any 
other  ;  and  if  he  does  take  an  obligation  in 
any  other  form,  it  is  utterly  void.  If  utterly 
void,  how  is  it  possible  that  it  can  be  en- 
forced ? 

Again,  the  plaintiff  took  the  indorsement  as 
a  deputy-sheriff.  The  assignment  to  him  was 
conditional,  or  by  way  of  security  ;  and 
though  the  condition  is  not  expressed  in  the 
indorsement,  it  can  make  no  difference  ;  for 
it  was  all  one  entire  transaction,  and  the  note 
being  taken  by  the  plaintiff,  in  violation  of  the 
statute,  no  right  of  action  was  assigned,  or 
transferred  by  the  indorsement  to  him. 

Per  Curiam.  The  plaintiff,  as  deputy-sheriff, 
took  the  note  in  question,  instead  of  taking 
bail  of  Pitcher  and  Spoor.  He  took  it  by  way 
of  indemnity,  and  under  the  penalty  of  a  for- 
feiture of  the  note,  if  he  was  not  indemnified  ; 
and  the  note  was  to  be  applied  towards  the 
settlement  of  the  demands  for  which  P.  and 
S.  were  sued.  All  this  agreement  was  abso- 
lutely void,  by  the  statute  (Laws,  Vol.  I.,  p. 
210  ;  2  R.  S.,  286,  sec.  59),  which  declares  that 
"  no  sheriff  or  other  officer  shall  take  any  obli- 
gation, for  any  cause  aforesaid,  or  by  color  of 
their  office,  but  only  to  themselves,  and  by  the 
name  of  their  office,  and  upon  condition  writ- 
ten, that  the  prisoner  named  therein  shall  ap- 
pear at  the  day  and  place  required  in  the  pro- 
cess ;  *and  if  any  sheriff  or  other  offi-  [*1O1 
cer  take  any  obligation  in  other  form,  by  color 
of  their  office,  it  shall  be  void."  Though  the 
statute  speaks  only  of  an  obligation,  yet  it  has 
been  long  settled,  under  the  statute  of  23  Hen. 
VI.,  of  which  our  act  is  a  copy,  that  a  promise 
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to  save  harmless  is  equally  within  the  statute. 
<10  Co.,  101  b.)  The  plaintiff  in  this  case,  as 
it  appeared  upon  the  trial,  had  no  right  of 
property  in  the  note.  He  was  not  the  legal 
holder,  because  the  assignment  to  him  was  a 
nullity  ;  and  he  had  no  more  right  to  sue  the 
defendants  than  if  the  name  of  the  payee  had 
been  forged.  To  give  effect  to  such  contracts 
would  lead  to  the  greatest  abuse  and  oppres- 
sion, and  would  be  suffering  the  provision  of 
a  very  beneficial  statute  to  be  eluded. 

Motion  to  set  aside  the  nonsuit  ought  to  be 
denied. 

Motion  denied. 

Cited  in— 6  Cow..  469 ;  3  Wend.,  53 ;  5  Wend.,  22,  62 ; 
17  Wend.,  70;  21  Wend.,  58  ;  16  N.  Y.,  443;  28  N.  Y., 
321 ;  80  N.  Y.,  209 ;  4  Barb.,  52 ;  1  Duer,  112. 


JACKSON,  ex  dem.  BROMLEY  ET  AL., 


BENJAMIN. 

Ejectment — "Canaan  Act" — Construction — Pur- 
chase of  Land  by  Father  for  Son — Possession 
by  Son  not  Adverse. 

The  Act  of  22d  March,  1791  (14  sees.,  ch.  42,  sec.  11), 
sometimes  called  the  Canaan  Act,  granted  the  lands 
only  to  those  who  were  in  possession  in  their  own 
right,  and  not  occupying1  in  the  right  of  another. 
Where  A  bought  lands  in  Canaan  in  1782,  and  put 
B,  one  of  his  sons,  in  immediate  possession,  and  de- 
clared he  had  bought  it  for  him,  and  afterwards 
died  in  1789,  leaving  several  children,  his  heirs-at- 
law,  and  B  continued  in  possession  of  the  land 
above  27  years,  but  without  having  obtained  a  deed 
from  his  father ;  it  was  held  that  B  was  in  posses- 
sion under  his  father,  and  not  in  his  own  right,  or 
adversely  to  his  father,  and  that  the  Act  of  1791 
confirmed  the  right  to  the  land  in  the  heirs  of  A 
generally,  on  whom  the  law  cast  the  inheritance, 
and  that  the  rest  of  the  children  of  A  were  en- 
titled to  their  proportion  of  the  land  so  occupied 
by  B. 

Citation— Act  March  22, 1791. 

THIS  was  an  action  of  ejectment  for  eight- 
thirteenths  of  a  farm  in  Chatham,  in  the 
County  of  Columbia.     The  cause  was  tried  at 
the  Columbia  Circuit,  in  September,  1810,  be- 
fore Mr.  Justice  Thompson. 

It  was  proved  that  Benjamin  Ingraham  was 
in  possession  of  the  premises  about  45  years 
ago  ;  that  he  sold  them  to  Ebenezer  Benjamin, 
1O2*]  who,  a  few  years  before  *his  death, 
put  his  son,  the  present  defendant  in  posses- 
sion, who  has  continued  to  reside  thereon 
ever  since  that  time,  or  about  27  years.  In- 
graham  held  the  premises  as  his  own  prop- 


ant  was  in  possession  of  the  land,  claiming  it 
as  his  own. 

On  the  28th  of  September,  1808,  the  defend- 
ant executed  a  bond  to  the  lessors,  as  heirs-at- 
law  of  Ebenezer  Benjamin,  conditioned  that  if 
the  heirs  would  release  to  him  the  premises  in 
question,  he  would  release  to  them  all  his 
right  to  the  residue  of  his  father's  estate  ;  and 
some  of  the  heirs  have  accordingly  released  to 
the  defendant. 

It  was  also  proved  that  Ebenezer  Benjamin, 
in  his  lifetime,  had  said  that  he  purchased  the 
farm  for  the  defendant,  and  that  it  was  his  ; 
that  the  defendant  paid  $200,  by  the  request 
of  his  father,  as  part  of  the  consideration  for 
the  farm.  The  defendant  took  possession  im- 
mediately after  Ingraham  sold  it  to  his  father, 
who  never  was  in  actual  possession  of  it.  That 
it  was  agreed  between  the  defendant  and  his 
father,  about  a  year  before  the  death  of  the 
latter,  that  the  defendant  should  pay  $250  and 
his  father  would  give  him  a  deed. 

The  defendant  also  read  in  evidence  the  Act 
of  the  Legislature,  passed  the  22d  of  March, 
1791  (Greenleaf's  ed.  of  Laws,  Vol.  II.,  p.  368, 
370),  which  declares  "  that  all  the  estate,  right, 
title,  interest,  claim  and  demand  of  *the  [*1O3 
people  of  the  State  of  New  York,  of,  in.  and 
to  any  lands,  tenements,  or  hereditaments,  in 
the  town  of  Canaan,  in  the  County  of  Colum- 
bia, now  possessed  by  any  person  or  persons, 
shall  be,  and  hereby  "is,  granted  to  the  respect- 
ive possessors  of  such  lands,  &c.,  and  to  the 
heirs  and  assigns  of  such  possessors  respective- 
ly forever.  Provided  always,  that  such  pos- 
sessor or  possessors  shall  be  construed,  and 
taken  to  be,  the  person  or  persons  holding  in 
his  or  her  own  right,  and  not  occupying  or 
improving  in  the  right  of  another." 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court. 

Mr.  Van  Buren  for  the  plaintiff. 

Mr.  E.  Williams,  contra. 

YATES,  J. ,  delivered  the  opinion  of  the  court : 
The  Act  of  the  22d  March,  1791  (14th  sess., 
ch.  42,  sec.  11),  relative  to  the  subject  in  con- 
troversy, declared  that  all  the  rights  of  the 
people  of  this  State  to  any  lands  in  Canaan 
(which  then  included  Chatham),  and  then  pos- 
sessed by  any  person,  was  thereby  granted  in 
fee  to  such  possessors ;  but  with  a  proviso, 
that  such  possessors  should  be  construed  and 
taken  to  be  the  persons  holding  in  their  own 
right,  and  not  occupying  and  improving  in  the 
right  of  another.  Prom  the  facts  disclosed  in 
this  case,  I  think  it  is  evident  that  the  defend- 


erty.     The  present  defendant  afterwards  used  j  »nt  entered  under  his  father,  and  always,  un- 
them  as  his  own  property.     The  lessors  of  the  I  J>1  his  father's  death,  occupied  and  improved 


plaintiff  are  the  heirs-at-law  of  Ebenezer  Ben- 
jamin. The  deed  from  Ingraham  to  Benjamin 
was  dated  the  12th  December,  1782.  Ebene- 
zer Benjamin  died  in  October,  1789,  and  just 
before  his  death  the  defendant  applied  to  him 
for  a  deed  of  the  premises,  but  he  refused  to 
give  it.  Until  the  act  of  the  Legislature  rela- 
tive to  the  lands  in  Canaan,  which  then  in- 
cluded Chatham,  was  passed,  in  1791,  no  deeds 


in  right  of  his  father.  Kbenezer  Benjamin 
purchased  the  land  and  took  a  deed,  and  set- 
tled the  defendant,  his  son,  upon  it,  imme- 
diately. If  he  intended  that  il  should  be  the 
defendant's,  why  did  he  not  take  the  deed  in 
his  name,  at  once  ?  He  never  parted  with  his 
right,  nor  does  it  appear  that  the  son  ever 
meant  or  intended  to  hold  independent  of,  or 
adversely  to,  his  father's  *right.  He  [*1O4 


were  given    for  those  lands'  except  quitclaim  I  must,  consequently,  be  deemed  to  hold  under 
deeds.    When  that  act  was  passed,  the  defend     «»««  right,  as  one  of  the  heirs.     There  is  no 

fact  showing  that  he  had  set  up  an  Independ- 
ent right  in  himself  ;  and  the  bond  which  he 
executed  to  the  heirs,  so  late  as  the  year  1808, 


NOTK.— Parot  gift  of  land*.  See  Jackson  v.  Rogers, 


1  Johns.  Cas.,  33,  and  note. 
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shows  conclusively  that  he  still  continued  to 
possess  under  his  father's  title,  as  one  of  the 
heirs  ;  nor  can  the  right  of  those  heirs  he  at  all 
affected  by  the  Act  of  1791.  That  act  only 
went  to  confirm  the  right  of  the  heirs  general- 
ly ;  for  the  law  had  cast  the  inheritance  upon 
them  ;  and  the  possession  of  the  defendant,  as 
one  of  the  heirs,  could  not  destroy  the  right  of 
the  others  ;  but  must  be  considered  as  the  pos- 
session of  all  of  them. 

Judgment  ought,  therefore,  to  be  rendered 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 


HOGLE,  Widow.  &c.,  v.  STEWART. 

Attainder — Forfeiture — Act  of  Limitations  to 
Bar  Claims — Does  not  Apply  to  Widow's 
Dower. 

The  Act  Limiting'  the  Period  of  bringing  Claims 
and  Prosecutions  against  Forfeited  Estates,  passed 
the  29th  March,  1797  (llth  sess.,  ch.  52),  does  not  ex- 
tend to  or  bar  the  claims  of  the  widows  of  persons 
attainted,  for  their  dower  in  the  estates  forfeited 
and  sold  by  the  commissioners  of  forfeitures. 

Citations-1  Johns.  Gas.,  27 ;  Act  March  28  &  29, 
1797 ;  3  Atk.,  203 ;  8  Mod.,  144 ;  4  T.  R.,  793 ;  Cowp., 
543 ;  Act  Oct.  22,  1799 ;  Act  May  12,  1784. 

THIS  was  an  action  of  dower,  brought  by 
the  demandant,  to  recover  her  right  of 
dower  as  the  widow  of  John  Hogle,  in  110 
acres  of  land,  situate  in  the  town  of  Cambridge, 
in  the  County  of  Washington.  The  writ  was 
returnable  in  November  Term,  1808. 

The  demandant  was  married  to  John  Hogle, 
some  time  before  the  commencement  of  the 
late  war  between  thi.s  country  and  Great  Brit- 
ain. John  Hogle  was  seised  of  the  premises 
in  question,  during  the  coverture,  and  he  died 
sesied  and  in  possession  of  the  premises  in  the 
year  1777,  and  Elizabeth  Hogle  has  continued 
a  widow  ever  since.  John  Hogle  was  duly 
attainted,  for  adhering  to  the  enemies  of  this 
State,  in  the  late  war.  On  the  25th  of  Feb- 
ruary, in  the  year  1781,  the  commissioners  of 
forfeitures  for  the  western  district,  sold  the 
1  Oo*]  premises  of  *which  dower  is  demand- 
ed, for  the  consideration  of  £330  to  Nathaniel 
Henry,  on  the  conviction  of  John  Hogle. 
Henry  conveyed  to  the  tenant,  who  has  held 
the  same  ever  since,  under  that  title. 

A  case  containing  the  above  facts  was  sub- 
mitted to  the  court  without  argument  ;  and  it 
was  agreed  that  if  the  court  should  be  of  opin- 
ion that  the  demandant  is  entitled  to  recover, 
then  judgment  should  be  entered  that  she  re- 
cover her  dower.  If  not,  then  judgment  of 
nonsuit  was  to  be  rendered. 

VAN  NESS,  </.,  delivered  the  opinion  of  the 
court : 

The  forfeiture  of  the  husband's  estate,  by 
his  attainder,  did  not  affect  the  wife's  right  of 
dower  (Palmer  v.  Norton,  I  Johns.  Gas.,  27). 
The  estate  that  was  sold  by  the  commissioners 
of  forfeitures,  was  the  estate  of  the  husband 
only  ;  the  wife's  right  of  dower  remained  as 
perfect  as  if  no  forfeiture  had  ever  been  in- 
curred. 

The  question  then  arises,  whether  the  statute  i 
of  the  29th  March,  1797  (3  R.  S  ,  348),  limiting  i 
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claims  and  prosecutions  against  forfeited  es- 
tates, applies  to  a  case  of  dower.  I  think  it 
clearly  does  not.  It  is  true  that  the  State  is 
bound  to  defend  the  purchasers  of  forfeited 
estates  against  all  claims  whatsoever.  The 
deeds  given  by  the  commissioners  of  forfeit- 
ures were  for  an  absolute  estate  ;  but  as  it  was 
known  that  the  attainder  did  not  impair  the 
widow's  right  of  dower,  the  State  intended  to 
indemnify  the  purchaser  against  such  right, 
whenever  it  should  be  made  and  enforced. 
The  words  of  the  1st  section  of  the  statute  are  : 
"  that  no  persons,  £c.,  who  now  have,  or  shall, 
or  may  hereafter  have,  any  estate,  right,  title, 
claim,  or  demand,  to  any  lands,  &c.,  supposed 
to  have  been  forfeited,  &c.,  and  which  have 
been  heretofore  granted  or  conveyed  to  any 
person,  &c.,  shall,  after  the  expiration  of  five 
years  from  and  after  the  passing  of  this  act, 
&c. ,  prosecute,  sue,  or  maintain  any  action  or 
suit  at  law  for  the  recovery  thereof,  against 
the  right  and  title  so  granted,  *by  the  [*1O6 
people  of  this  State  as  above  said."  The  sec- 
ond section  is:  ''That  if  any  person,  &c., 
shall,  &c.,  after  the  period  of  five  years,  sue 
or  prosecute  any  suit,  &c.,  for  any  of  the  said 
lands.  &c.,  so  as  aforesaid  granted,  &c.,  such 
person,  &c.,  shall  from  thenceforth  be  utterly 
barred  forever  of  all  and  every  such  suit,  &c., 
against  the  right  or  title  so  granted  or  con- 
veyed by  the  people  of  this  State  as  aforesaid." 
Although  the  provisions  of  this  act  are  loaded 
with  a  great  number  of  words,  yet  none  of  them 
reach  this  case.  The  words  "that  no  person 
who  at  the  time  of  passing  the  act  had  any 
estate,  &c.,  in  any  lands  forfeited  and  convey- 
ed by  the  commissioners,  shall,  after  the  expi- 
ration of  five  years  from  the  passing  of  this 
\act,  prosecute,"  &c.,  might,  perhaps,  embrace 
this  case,  were  they  not  qualified  and  restrained 
by  what  follows.  I  think  there  is  some  doubt, 
however,  even  upon  this  part  of  the  act,  be- 
cause the  estate  spoken  of  is  the  estate  in  lands 
forfeited  and  conveyed,  whereas  the  widow's 
estate  never  was  forfeited  and  conveyed.  But 
however  this  may  be,  it  is,  I  think,  demon- 
strable, that  when  the  remaining  part  of  the 
same  section  is  taken  in  connection  with  the 
part  just  adverted  to,  that  the  widow's  right  is 
completely  excluded  :  No  action  shall  be  pro- 
secuted or  maintained,  after  the  expiration  of 
five  years,  against  the  right  and  title  granted 
by  the  commissioners.  The  right  of  dower  is 
neither  adverse  to  the  estate  forfeited,  nor  is  it 
"against  the  right  and  title"  gramed  by  the 
State,  but  is  in  concurrence  with  both.  The 
seisin  of  the  purchaser  from  the  State  is  de- 
rived from  the  husband,  and  is  a  continuation 
of  that  seisin  upon  which  the  claim  of  dower 
is  founded.  If  this  construction  of  the  first 
section  of  the  act  be  correct,  it  is  obvious  that 
the  second  section  creates  no  bar  to  this  suit. 
This  construction  of  the  act  is  fortified  by  a 
recurrence  to  the  mischief  which  it  was  in- 
tended to  remedy,  as  disclosed  by  the  pre- 
amble, which  recites  that  "  whereas  the  title 
deeds  and  other  documents  relative  to  forfeited 
*estates,  were  generally  carried  away  [*1O7 
by  the  former  proprietors,  whose  conduct 
caused  their  forfeiture,  and  the  title  of  the 
State,  as  resulting  from  such  forfeitures,  is 
therefore  peculiarly  liable  to  be  obscured  or 
defeated  ;  therefore  it  is  enacted."  This  case 
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does  not  fall  within  any  of  the  reasons  enumer- 
ated in  the  preamble.  Indeed,  when  all  the 
statutes  on  the  subject  are  carefully  examined, 
it  is  clear  the  Legislature  never  intended  to 
apply  the  short  and  rigorous  limitation  of  the 
statute  of  the  29th  March,  before  noticed,  to 
any  cases  except  those  in  whicU  claims  were 
made  against  the  right  which  had  been  ac- 
quired by  the  State,  in  consequence  of  the  at- 
tainder of  persons  adhering  to  the  enemies  of 
the  country.  The  statute  was  passed  in  refer- 
ence to  such  claims  only,  and  never  was  in- 
tended to  extend  so  far  as  to  bar  a  claim  or 
interest  which  never  had  been  either  forfeited 
or  sold. 

There  ought,  therefore,  to  be  judgment  for 
the  demandant. 

SPENCER,  J.  I  cannot  concur  in  the  opinion 
just  given.  The  Act  of  the  28th  of  March, 
1797,  in  my  opinion,  is  a  bar  to  the  demand- 
ant's recovery.  The  preamble  to  that  act  can- 
not control  the  operation  of  the  strong  and  ex- 
press language  of  the  enacting  clause.  The 
cases  are  numerous,  clear,  and  decided,  in 
support  of  this  principle  ;  and,  without  quot- 
ing, I  refer  to  Lord  Hardwicke's  opinion  in 
Basset  v.  Basset  (3-Atk.,  203);  Tfie  King  v. 
Aihos  (8  Mod.,  144);  Mr.  Justice  Buller's  opin- 
ion (4  Term  Rep.,  793);  and  to  Lord  Mans- 
field's opinion  in  Patterson  v.  Banks  (Cowp., 
•J43). 

The  enacting  words  are  full  and  explicit  : 
"  no  person  who  then  had,  or  might  thereafter 
have,  any  estate,  title,  claim,  or  demand  in  or 
to  any  lands,"  &c.,  supposed  to  have  been  for- 
feited by  any  attainder  or  conviction  during 
the  late  war,  and  which  had  theretofore  been 
granted  by  the  commissioners  of  forfeitures, 
&c.,  shall,  "after  the  expiration  of  five  years 
1O8*]  from  the  passing  the  act,  &c.,  *have, 
prosecute,  or  maintain  any  action  or  suit  at 
law,  for  the  recovery  thereof,  against  the  right 
granted  by  the  people  of  this  State,"  &c. 

Does  the  act  include  the  demand  of  dower, 
and  is  it  a  suit  for  the  recovery  of  lands  for- 
feited by  attainder,  against  the  right  granted 
by  the  State  ?  It  cannot  require  any  argument 
to  show  that  the  present  suit  is  a  claim  or  de- 
mand in  or  to  the  lands  which  have  been  grant- 
ed by  the  State ;  for,  on  a  recoverv,  the  de- 
mandant has  her  writ  of  seisin,  and  must  be 
put  in  possession  of  one  third  of  them.  That 
it  is  a  suit  for  the  recovery  of  lands,  against 
the  right  granted  by  the  people,  will  be  mani- 
fest, by  adverting  to  the  Acts  of  the  22d  of 
October,  1799(1  Green.,  26),  and  of  the  12th 
of  May,  1784(1  Green.,  127).  By  these  acts, 
the  conveyances  given  by  the  commissioners 
are  declared  to  operate  as"  warranties  from  the 
people  to  tiie  purchasers,  against  all  claims, 
titles,  and  incumbrunces  whatever.  The  case 
then  stands  thus  :  The  people,  by  their  com- 
missioners, have  sold  the  land  whereof  dower 
is  sought,  in  allodium,  and  they  have  warrant- 
ed it  against  all  claims,  titles,  and  ineum- 
hrances.  If  the  demandant  has  judgment,  this 
warranty  is  broken,  and  the  State  is  bound  to 
an  indemnity.  This  suit  then  is  directly  ad- 
verse to  the  right  granted  by  the  people  ;  be- 
cause they  have  undertaken  to  grant  these 
lands  as  absolutely  their  own,  and  against  every 
claim  and  incumbrance ;  and  this  brings  the 
JOHNS.  HEP.,  8. 


case  precisely  within  the  letter  and  spirit  of 
the  act.  It  is  in  vain  to  say  that  the  widow's 
dower  is  not  a  claim  adverse  to  the  title  ac- 
quired by  the  State.  Is  it  adverse  to  the  right 
granted  by  the  State?  That  is  the  real  question. 
I  cannot  perceive,  neither,  why  we  should 
do  away  the  obvious  meaning  of  the  Legisla- 
ture, which  was  to  establish  a  short  statute  of 
limitation,  in  favor  of  a  claim  so  stale  as  is 
the  present.  The  act  is  a  constitutional  one. 
*The  demandant  has  slept  on  her  rights  [*1OO 
until  they  are  forfeited  and  gone,  and  I  am 
not  disposed  to  help  her  by  overruling  an  act 
of  the  Legislature. 

Judgment  for  the  defendant. 
Cited  in— 4  How.  Pr..  259 ;  4  Leg.  Obs..  385. 


VAUGHAN  9.  HAVENS. 

Slander — Pleading — Meaning  of  Words  not  En- 
larged by  Innuendo — Notice  of  Justification. 

To  say  of  a  person,  "  he  has  sworn  false,"  or  "  has 
taken  a  false  oath,"  is  not  actionable  ;  and  the  mean- 
ing of  the  words  cannot  be  enlarged  by  an  innuendo. 
Yet  these  words  may  be  aided  so  as  to  support  the 
declaration,  if  the  defendant  in  his  plea  or  justifica- 
tion, allege  or  confess  that  he  spoke  the  words  by 
reason  of  a  false  oath  taken  by  the  plaintiff  in  a 
court  of  competent  jurisdiction.  But  if  the  defend- 
ant plead  the  general  issue,  and  give  notice  of  his 
justification,  the  notice  will  not  help  the  declara- 
tion, for  it  is  not  considered  as  a  special  plea,  nor 
does  it  form  any  part  of  the  record. 

Citation— Cro.  Car.,  288. 

IN  error,  from  the  Court  of  Common  Pleas 
of  Essex  County. 

This  was  an  action  of  slander.  The  declara- 
tion contained  six  counts.  The  first,  second, 
third,  and  fourth  counts,  charged  the  defend- 
ant below  with  having  said  of  the  plaintiff  be- 
low, "  You  swore  false  :  You  took  a  false 
oath."  (Meaning  that  he  had  perjured  him- 
self). The  fifth  and  sixth  counts  charged  the 
defendant  with  saying  of  the  plaintiff,  "  You 
have  been  guilty  of  perjury."  The  defendant 
below  pleaded  the  general  issue,  with  a  no- 
tice that  he  would  prove,  at  the  trial,  that  the 
plaintiff  had  committed  perjury,  on  the  exe- 
tion  of  a  writ  of  inquiry,  before  the  sheriff. 

There  was  a  general  verdict  on  all  the 
counts,  on  which  the  court  below  gave  judg- 
ment. The  case  was  submitted  to  the  court 
without  argument. 

SPENOEK,  J.,  delivered  the  opinion  of  the 
court  : 

It  has  been  frequently  decided  in  this  court 
that  to  charge  a  person  with  having  sworn  false 
is  not  actionable,  unless  there  be  a  colloquium 
(and  there  is  none  in  this  case),  concerning  a 
proceeding  in  a  court  of  competent  jurisdic- 
tion, and  the  words  are  alleged  to  have  been 
spoken  in  reference  to  that  proceeding.  It  has 
also  I  een  repeatedly  decided  that  an  inn»frul», 
enlarging  the  natural  meaning  and  import  of 
the  words,  is  inadmissible  and  naught. 

*It  is  also  well  settled  that  when  the  PI  1O 
verdict  mid  judgment  are  general,  ana  there 
are  some  bad  counts,  the  judgment  must  be 


NOTE.— Slander— Change  "/  faint  *uvarfno-~Sinnt- 
tiim-x  (li*liinini*liril  fnmt  perjury.  £<•«•  Hopkins  v. 
Beadle,  1  Till..  !M7,  note. 
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reversed  :  because  it  is  impossible  to  say  wheth- 
er the  damages  have  not  been  given  on  the 
bad  counts,  as  well  as  on  those  which  are 
good. 

The  principal  reliance  for  the  affirmance  of 
the  judgment,  is  on  the  case  of  Drake  v.  Cor 
deroy  (Cro.  Car.,  288),  in  which  it  was  held 
that  "  where  the  declaration  is  uncertain,  but 
the  defendant,  by  a  special  plea  on  which  is- 
sue is  taken,  confesses  that  he  spoke  the  words, 
by  reason  of  the  plaintiff's  oath  taken  at  the 
sessions,  and  justifies  the  plea,  that  clears  the 
question  whereof  he  intended  to  speak."  The 
case  cited  would  apply  and  warrant  an  affirm- 
ance of  the  judgment,  if  the  notice  annexed  to 
the  plea  could  be  considered  in  the  light  of  a 
special  plea  ;  but  it  cannot.  The  notice  is  in- 
tended for  the  ease  and  benefit  of  the  defendant. 
He  may,  or  he  may  not,  rely  upon  it.  It  has 
been  uniformly  held  that  it  is  not  an  admission 
of  the  matters  charged  in  the  declaration.  The 
plaintiff  is  bound,  notwithstanding  the  notice, 
to  prove  the  facts  set  forth  in  the  declaration. 
The  notice  forms  no  part  of  the  record,  and 
cannot,  therefore,  be  considered  as  a  special 
plea,  which  admits  and  avoids  the  cause  of  ac- 
tion set  forth  by  the  plaintiff. 

The  Judgment  must  be  reversed. 

Cited  in— 13  Johns.,  80 :  12  Barb.,  216 : 18  Barb.,  264 ; 
5  How.  Pr.,  175. 


Ill*]    *SMITH ET  AL.  v.  JANSEN. 

1.  Bond  far  Jail  Liberties — Amount — Validity 
2.  Id. — Assignment  of  Breach — General  De- 
murrer— Entry  of  Record —  Verdict — Damages 
and  Costs — Erroneous  in  Part. 

Where  the  penalty  of  a  bond  for  the  jail  liberties 
was  taken  for  more  than  double  the  debt  and  costs 
for  which  the  prisoner  was  committed ;  but  the  ex- 
cess consisted  of  the  officer's  fees  on  the  execution ; 
this  was  held  a  good  bond  within  the  statute. 

In  an  action  of  debt  on  such  bond,  the  suggestion 
of  the  breach  generally,  in  the  words  of  the  condi- 
tion is  sufficient,  without  alleging  the  particular 
damages. 

Where  there  was  a  demurrer  to  a  declaration  on 
such  a  bond,  and  the  court  adjudging  the  declara- 
tion to  be  sufficient,  the  entry  on  the  record  was, 
that  the  judgment  on  the  demurrer  should  be  stayed 
until  the  truth  of  the  breach  to  be  suggested  should 
be  ascertained,  and  the  damages  assessed ;  this  was 
held  to  be  correct  within  the  statute  (24  sess.,  ch.  90, 
sec.  7 ;  2  R.  S.,  433,  sec.  41),  which  is  to  receive  a  liber- 
al and  beneficial  construction.  The  suggestion  of 
breaches  maybe  before  a  formal  entry  of  judgment 
on  demurrer,  &c. 

But  where,  in  the  final  judgment,  the  Court  of 
Common  Pleas  gave  judgment  for  the  debt,  and  six 
cents  costs,  together  with  the  damages  assessed  by 
the  jury,  and  also  the  costs  of  suit  adjudged  of  in- 
crease ;  this  was  held  erroneous,  and  the  judgment 
of  the  court  below  was  reversed  as  to  the  sum  as- 
sessed for  damages,  but  suffered  to  stand  good  as  to 
the  debt  and  costs,  including  the  costs  of  assess- 
ment ;  and  neither  party  in  this  case  was  held  to  be 
entitled  to  costs  on  the  writ  of  error. 

Citations— Act  28  sess.,  ch.  93 ;  2  Johns.  Cas.,  208 ; 
5  Johns.,  174 ;  Id.,  42 :  8  T.  R.,  255 ;  1  Saund.,  53,  n.  1 ; 
2  Id.,  187,  notes  o.  b,  c ;  4  Johns.,  214 ;  3  Bos.  &  P., 
607 ;  Str.,  188 ;  2  Ld.  Raym.,  893. 1534. 

IN  ERROR,  from  the  Court  of  Common  Pleas 
of  Ulster  County. 

The  declaration  in  the  court  below  was  in 
debt  for  $54  33,  on  a  bond  dated  the  18th  Sep- 
tember, 1807,  given  for  the  jail  liberties  grant- 
ed to  Smith,  one  of  the  defendants  below.who 
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was  committed  to  jail  on  three  executions,  is- 
sued by  a  justice  of  the  peace,  amounting  in 
the  whole,  with  the  officer's  fees  for  pound- 
age, &c.,  indorsed  thereon,  to  $27.16£.  The 
defendant,  after  cravingoyer,  and  setting  forth 
the  condition  of  the  bond,  demurred  to  the  dec- 
laration, and  the  plaintiff  joined  in  demur- 
rer. The  court  below  gave  judgment,  on  the 
demurrer,  for  the  plaintiff ;  but  stayed  the  en- 
try of  the  judgment,  until  the  damages  should 
be  assessed  on  a  breach  to  be  suggested.  The 
plaintiff  then  suggested  a  breach  on  the  record, 
that  Smith  did  not  remain  a  true  and  faithful 
prisoner,  according  to  the  condition  of  the  said 
bond  ;  but  escaped  and  went  without  the  liber- 
ties of  the  jail,  &c.  A  venire  was  thereupon 
awarded,  and  a  jury  summoned,  who  found 
the  truth  of  the  breach  suggested,  and  assessed 
the  damages  of  the  plaintiff  to  $27. 16,  and  his 
costs  at  six  cents.  The  court  gave  judgment 
thereon  for  the  debt,  and  six  cents  costs,  to- 
gether with  the  damages  assessed  by  the  iury, 
and  also  for  $31.78  *costs,  adjudged  [*112 
of  increase,  which  damages  in  the  whole  amount 
to  $59. 

Mr.  Sudam,  for  the  plaintiff  in  error.  1. 
The  bond  is  void,  by  the  statute  (2  R.  S.,  433, 
sec.  41),  being  taken  for  more  than  double  the 
amount  for  which  Smith  was  committed. 

2.  The  bond  being  taken  merely  for  the  in- 
demnity of  the  sheriff,  the  breaches  assigned 
should  show  how  much  he  has  been  damnified. 
(Bos.  &  Pull.,  312.)  This  is  not  a  casein  which 
the  plaintiff  can  recover  nominal  or  technical 
damages,  but  he  must  show  actual  damage. 
Admitting  the  plaintiff  may  recover  nominal 
damages,  yet  as  he  proved  no  actual  damage, 
he  is  entitled  to  no  more.    (5  Johns.  Rep.,  42.) 

3.  The  judgment  is  erroneous,  being  in  as- 
sumpsit,  and  not  in  debt,  and  includes  a  sum 
beyond  the  penalty  of  the  bond. 

4.  The  form  of  the  judgment  on  the  demur- 
rer is  erroneous.     Instead  of  saying,  "there- 
fore it  is  considered  that  the  plaintiff  ought  to 
recover  his  damages  ;"  the  court  below,  after 
saying  that  the  declaration  was  sufficient,  &c., 
proceed:  "  but  because  it  is  convenient  and 
necessary  that  judgment  hereof  should  not  be 
given,  until  the  truth  of 'a  certain  breach  here- 
after suggested  shall  be  inquired  into,  and  the 
damages  which  the  plaintiff  has  sustained  by 
reason  of  that  breach  be  assessed  by  a  jury, 
&c.,  let  judgment  be  stayed  until  such  time  as 
the  premises  shall  be  ascertained  as  aforesaid." 
(1  Saund.,  58,  note  1.) 

5.  The  recovery  is  not  outy  for  the  debt,  and 
six  cents  costs,  but  also  for  the  damages  as- 
sessed by  the  jury  ;  and  the  costs  of  executing 
the  writ  of  inquiry  are  stated  to  be  costs  of  in- 
crease.    (2  Saund.,  187,   note;  Doug.,  49;  2 
Bl.   Rep.,  1190;  6  Term  Rep.,  303;    2  Term 
Rep.,  388.) 

Mr.  Van  Vechten,  contra.  1.  Most  of  the 
errors  assigned  are  amendable ;  and  there  is 
something  by  which  the  amendment  can  be 
made.  This  court  will  do  what  is  right  and 
just,  and  not  suffer  the  party  to  be  prejudiced 
by  mere  form. 

*2.  It  is  sufficient  to  assign  a  breach  [*1 13 
in  the  words  of  the  condition  or  covenant ;  and 
the  objection  is  not  good  after  a  verdict  or  in- 
quisition. 

3.  The  plaintiff  states  all  the  sums  for  which 
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the  prisoner  was  confined  ;  and  the  bond  is  only 
double  the  amount,  including  the  constable's 
fees.  This  can  never  be  considered  as  a  vio- 
lation of  the  statute. 

4.  The  form  of  the  judgment  is  amendable, 
and  the  court  may  correct  it. 

KENT,  CJi.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  first  error  alleged  by  the  counsel  for 
the  plaintiff  is  that  the  bond  was  void,  as  it 
appears  to  have  been  taken  for  more  than  dou- 
ble the  sum  for  which  Smith  was  committed. 
The  penalty  of  the  bond  is  $54.83,  and  the 
amount  of  the  three  justices'  executions  against 
Smith  (including  poundage,  mileage,  serving 
execution,  and  other  fees,  indorsed  on  each 
execution),   was  $27.16.     The  several    items 
amounted  to  93  cents  upon  each  execution,  and 
the  question  is,  whether  they  were  part  of  the 
sum  for  which  the  prisoner  was  confined.    He 

.was  to  remain  in  jail,  according  as  the  law 
stood  in  September,  1807  (Laws  of  N.  Y.,  28th 
sess.,  ch.  93),  until  "the  judgment  with  all 
taxable  costs  were  fully  paid  "  (Vide  2  R.  S., 
249,  sec.  131  ;  2  R.  S.,  376,  sec.,  76) ;  and  the 
bonds  for  the  jail  liberties  were  to  be  in  double 
the  amount  of  "  the  sum  for  which  the  prison- 
er was  confined."  (2  R.  S.,  433,  sec.  41.)  Ac- 
cording to  the  opinion  of  this  court  in  Dole  v. 
Moulton  (2  Johns.  Cases,  206),  the  poundage 
and  fees  of  execution,  as  well  as  the  sum  in 
the  execution,  were  to  be  paid  by  the  debtor, 
before  he  was  discharged.  What  was  the 
amount  of  the  mileage  for  serving  the  execu- 
tion does  not  appear,  and  cannot  be  ascertained 
from  the  record,  for  it  is  not  stated  at  what 
distance  from  the  jail  of  the  county  the  execu- 
tion was  served  by  the  constable.  There  are 
93  cents  charged  on  each  execution,  in  addition 
1 14*]  to  the  *amount  of  the  judgment  itself, 
and  the  19  cents  for  the  execution,  and,  for 
aught  that  appears,  the  lawful  charges  of  the 
constable  might  have  been  that  sum,  and  the 
whole  costs  not  exceed  $5.  The  sheriff,  when 
he  took  the  bond,  would  naturally  look  to  the 
amount  of  the  debt  and  costs,  indorsed  on  the 
execution.  He  never  would  think  of  scruti- 
nizing into  the  accuracy  of  the  precise  amount 
of  the  costs  :  and  the  prisoner  Smith,  and  his 
sureties,  by  giving  the  bond  in  exactly  double 
the  amount  of  the  debt  and  costs  charged  on 
each  execution,  must  have  acquiesced  in  the 
correctness  of  the  sum.  When  there  is  no  al- 
legation or  pretense  of  extortion,  or  undue 
means  exercised  by  the  sheriff  in  procuring 
the  bond,  it  is  right  and  just  that  the  obligors 
should  be  concluded  by  that  acquiescence;  and 
such  was  the  opinion  of  the  court,  in  the  case 
of  Dole  v.  Hfoulton,  already  referred  to. 

2.  The  next  error  suggested  is,  that  a  com- 
petent  breach  is  not  assigned.     The  breach 
suggested  is,  that  the  prisoner  did  not  remain 
a  true  and  faithful  prisoner,  according  to  the 
condition  of  his  bond  ;  but  that  he    escaped 
without  being  discharged  by  due  course  of 
law.     This  suggestion  assigns  the  breach  gen- 
erally,by  negativing  the  words  of  the  condition, 
and  when  such  a  general  assignment   neces- 
sarily amounts  to  a  breach,  it  is  sufficient.     (5 
Johns.  Rep.,    174.)    The  suggestion    goes  be- 
yond the  case  of  an  accidental  or  involuntary 
escape,  for  it  alleges  that  the  prisoner  did  not 
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remain  true  and  faithful,  but  escaped.  And 
if  the  fact  of  a  voluntary  escape  (as  this  must 
be  taken  to  be)  be  once  established,  the  condi- 
tion of  the  bond  is  broken,  and  the  bond  for- 
feited. So  it  was  declared  by  the  court,  in 
Woods  v.  2toiran(5  Johns.  Rep.,'  42).  The  rest 
was  a  mere  question  of  damages,  and  rested 
upon  the  proof  to  be  produced  to  the  jury.  The 
assignment  states  a  cause  of  action,  by  alleging 
a  breach  in  fact,  and  that  was  *enough  [*1 1  ft 
to  sustain  the  action,  and  to  entitle  the  plaintiff 
to  recover  some  damages.  The  question  of 
the  excess  of  damages  never  can  be  examined 
upon  a  writ  of  error.  The  evidence  is  not 
spread  upon  the  record. 

3.  The  other  errors  alleged  are  merely  formal. 
They  go  to  the  form  of  the  record,  and  do  not 
touch  the  merits  of  the  case.  It  is  said  that  there 
is  no  judgment  upon  the  record,  after  the  de- 
murrer, and  before  the  assignment  of  breaches. 
The  form  in  1  Saund.,  58,  note  1,  gives  a 
judgment  in  such  case  ;  yet  the  entry  goes  on 
immediately  to  say  that  it  is  convenient  that 
judgment  should  not  be  given,  but  should  be 
stayed  until  the  breaches  are  assigned  and  the 
damages  assessed.  The  record  before  us  is 
more  consistent  and  rational.  It  omits  the  entry 
of  the  judgment,  and  declares  it  to  be  post- 
poned until,  &c.  This  is  agreeable  to  the  truth 
and  history  ofthe  proceeding.  The  statute  does 
not  mean  that  the  formal  entry  of  judgment 
in  cases  of  demurrer,  or  by  confession,  or  nil 
dicit,  is  requisite  before  the  entry  of  the  sug- 
gestion of  breaches.  A  previous  determina- 
tion upon  the  demurrer  is  sufficient.  The 
statute,  as  the  court  of  K.  B.  said  in  Ethersey 
v.  Jackson  (8  Term  Rep. ,  255),  is  to  receive  a 
liberal  and  beneficial  construction  ;  and  that 
as  the  statute  enabled  the  plaintiff  to  enter  a 
suggestion  on  the  record,  even  after  judgment, 
a  fortiori  it  might  be  done  before. 

The  only  remaining  difficulty  is  as  to  the 
form  of  the  final  judgment.  It  would  seem 
to  be  the  better  construction  of  the  act,  that 
the  assessment  is  only  to  regulate  the  sum  to  be 
levied  on  the  execution,  and  that  the  judgment 
is  to  be  entered  as  if  there  had  been  no  assess- 
ment of  damages  ;  for  the  statute  says  the 
judgment  is  to  be  entered  as  "heretofore." 
The  judgment  would,  therefore,  be  for  the 
penalty,  which  is  the  debt  and  the  cost,  in 
which  may  be  included  the  costs  of  the  assess- 
ment of  the  damages.  This  is  the  construc- 
tion given  to  the  act  bv  Sergeant  Williams. 
(1  Saund.,  53.  note  1  ;  *2*  Saund..  187.  [*1 1« 
nsrfc*  a,  b,  c.)  Independent  of  authority,  it 
would  appear  to  be  consistent  with  the  end 
and  design  of  the  statute,  that  the  judgment 
should  be  pronounced  on  the  damages  assessed; 
for  the  plaintiff  is  bound  to  have  his  damages 
assessed,  and  to  put  that  assessment  upon  the 
record  (4  Johns.  Hep.,  214).  and  he  cannot  re- 
cover beyond  the  assessment.  Hut  the  course 
of  precedent  and  decision  is  according  to  tlie 
letter  of  the  statute,  and  ought  now  to  be  fol- 
lowed. In  the  present  case,  the  judgment  is, 
as  usual,  for  the  debt  and  costs,  but  it  is  also 
for  the  $27.16,  assessed  by  the  jury.  In  this 
consists  the  grnramfn.  The  case  of  llnnkin 
v.  Rroomhead  (8  Bos.  Jt  Pull.,  607)  is  very 
much  in  point,  to  prove  that  the  judgment  for 
the  sum  assessed,  in  addition  to  the  judgment 
for  the  original  debt,  is  erroneous;  and  Lord 
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Alvanley  approves  of  the  form  of  entry  sug- 
gested by  Sergeant  Williams.  We  are  there- 
fore under  the  necessity  of  reversing  the  judg- 
ment upon  the  assessment  for  the  $27.16,  and 
leaving  it  unimpeached  as  to  the  debt  and 
costs,  including  the  costs  of  the  assessment. 
The  judgment  here  consisting  of  distinct  parts, 
may  be  reversed  as  to  one  part  only.  (Str., 
188  ;  2  Ld.  Raym.,  893,  1534.)  The  judgment 
of  reversal  must,  therefore,  be  entered  with  this 
limitation  :  and  neither  party  will  be  entitled 
to  costs  upon  the  writ  of  error. 

Cited  in— 15  Johns.,  J95;  4  Wend.,  573:5  Wend.,  341; 
6  Wend.,  457;  7  Wend.,  350;  14  Wend.,  168;  4  Hill,  157; 
5  Hill,  45 ;  6  N.  Y.,  89 ;  3  Barb..  193. 


COLE  v.  WENDEL. 

Written  Agreement  to    Purchase  Stock  —  Parol 
Evidence  Admitted  to  Explain. 

A,  by  a  written  contract,  agreed  to  receive  of  B 
60  shares  of  the  Hudson  Bank,  on  which  $10  per 
share  had  been  paid,  and  to  deliver  B  his  note  for 
S«67  and  pay  him  the  balance  in  cash  ;  and  also  to 
pay  5  per  cent,  advance.  The  nominal  amount  of 
each  share  being  $50,  parol  evidence  was  held  ad- 
missible to  explain  the  written  contract,  or  whether 
the  5  per  cent,  advance  was  to  be  paid  on  the  sum 
paid  in  on  each  share  only,  or  on  the  nominal 
amount. 

Citation—  Peake's  Evid.,  112. 


was  an  action  of  assumpsit.  The  dec- 
JL  iaration  contained  a  count  of  sixty  shares 
1  17*]  of  stock  in  the  Bank  of  *Hudson  sold 
and  delivered  for  one  thousand  dollars;  and  a 
quantum  valebant  thereon.  There  was  also  a 
count  on  a  written  contract,  signed  by  the  de- 
fendant, dated  July  28,  1809,  as  follows  :  "I 
promise  hereby  to  take  from  Mr.  Peter  Cole, 
sixty  shares  of  the  stock  in  the  Bank  of  Hud- 
son, if  legally  transferred  to  me,  for  which  I 
promise  to  deliver  him  his  note  of  six  hundred 
and  sixty-seven  dollars,  and  pay  the  balance, 
in  cash,  on  said  stock  ;  and  I  promise  to  pay  an 
advance  of  five  per  cent,  when  received  by  me." 
On  the  5th  of  September,  1807,  Cole  trans- 
ferred to  Wendel,  on  the  books  of  the  Hudson 
Bank,  sixty  shares  of  stock,  on  each  of  which 
no  more  than  $10  had  been  paid.  The  defend- 
ant was  not  present  at  the  transfer,  but  re- 
sided in  the  city  of  New  York.  A  receipt  was 
given  by  the  attorney  of  the  defendant  to  the 
plaintiff,  as  follows  :  "Received  of  Peter  Cole 
a  certificate  of  the  cashier  of  the  Hudson 
Bank,  for  sixty  shares  of  stock,-  subject  to  the 
further  payment  of  forty  dollars  on  each 
share,  which  stock  is  certified  to  John  G. 
Wendel,  and  I  hold  the  same  subject  to  such 
final  settlement  as  Mr.  Cole  and  Mr.  Wende! 
may  make.  December  28,  1809."  The  at- 
torney of  the  defendant,  when  he  gave  the  re- 
ceipt, stated  that  he  took  the  certificate  as  col- 
lateral security  only  for  the  note  of  Cole  to 
Wendel  for  $667,  put  in  his  hands  for  collec- 
tion. The  plaintiff  offered  the  certificate  to 
tue  defendant,  if  he  would  allow  five  per  cent. 
on  the  full  amount  of  the  share  ;  but  the  de- 
fendant refused  to  allow  the  five  per  cent,  on 
more  than  the  ten  dollars  paid  in  on  each 
share  ;  but  offered  to  give  up  the  certificate 


NOTE.— Parol  evidence — When  admissible  tn  explain 
written  contract.  See  Jackson  v.  Bowen,  1  Cai.,  358, 
note. 
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and  re-assign  the  stock,  on  payment  of  the  note. 
The  plaintiff  refused  to  accept  the  certificate 
or  pay  the  note. 

A  witness  was  called  to  prove  that  when  the 
written  agreement  was  signed  by  the  defend- 
ant, the  defendant  agreed  to  allow  the  five 
per  cent,  on  the  whole  amount,  or  on  fifty  dol- 
lars for  each  share,  and  the  witness  who  drew 
the  *contractwas  requested  so  to  state  [*118 
it.  This  evidence  was  objected  to,  but  ad- 
mitted by  the  judge.  It  appeared  that  if  five 
per  cent,  was  allowed  on  the  sum  only  actually 
paid  in  on  the  shares,  there  would  be  nothing 
due  to  the  plaintiff,  but  a  balance  due  to  the 
defendant.  The  judge  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover  for  his 
stock,  and  that  five  per  cent,  was  to  be  added 
either  on  the  ten  dollars  paid  in,  or  on  the 
nominal  amount  of  fifty  dollars  for  each  share, 
which  they  must  determine  ;  and  J.he  jury 
found  a  verdict  for  the  largest  sum. 

The  defendant  moved  for  a  new  trial  :  1. 
Because  the  parol  evidence  to  explain  the  writ- 
ten contract  ought  not  to  have  been  received. 

2.  For  the  misdirection  of  the  judge. 

Mr.  E.  Williams  for  the  defendant. 

Mr.  VanBuren,  contra. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  only  question  presented  by  the  case  is, 
whether  it  was  competent  to  the  plaintiff  to 
explain,  by  parol,  whether  the  five  per  cent, 
advanced  on  the  shares  was  to  be  on  the  sum 
then  actually  paid  in  (which  was  ten  dollars 
on  each  share),  or  on  the  nominal  amount  of 
Jthe  shares.  The  terms  of  the  contract  are 
equivocal,  and  the  ambiguity  is  a  latent  one  ; 
as  such,  and  on  the  strictest  principles,  the  cir- 
cumstances of  the  case  may  be  proved  and 
taken  into  consideration,  in  determining  how 
the  five  per  cent,  advance  was  to  be  calculated. 
(Peake's  Evid.,  112.) 

There  is,  moreover,  intrinsic  evidence  that 
the  five  percent,  advance  was  to  be  calculated 
on  the  nominal  amount  of  the  shares.  The 
plaintiff  owed  (he  defendant  six  hundred  and 
sixty-seven  dollars  on  a  note  ;  the  defendant 
agreed  to  accept  sixty  shares,  on  each  of  which 
ten  dollars  had  been  paid,  to  pay  an  advance 
of  five  per  cent.,  deliver  up  the  note,  and  pay 
the  balance  in  cash  ;  but  if  the  five  per  cent, 
was  to  *be  allowed  on  the  ten  dollars  [*119 
paid  on  each  share,  there  would  be  no  balance 
to  be  paid  by  the  defendant,  but  the  plaintiff 
would  still  remain  in  debt.  It  is  evident, 
therefore,  that  the  parties  contemplated  that 
the  advance  should  be  on  the  nominal  amount 
of  the  shares. 

Motion  denied.1 

Cited  in— 19  Johns.,  317;  5  Cow.,  669;  21  Wend., 
661;  23  Wend.,  76;  34  Barb.,  536;  2  Kob.,  585;  13 
Peters,  97. 

1. — The  difficulty  here,  as  in  many  other  cases,  con- 
sists more  in  the  due  and  correct  application  of  prin- 
ciples to  the  given  case,  than  in  ascertaining  and  de- 
fining the  principles  themselves.  It  is  a  general  and 
settled  distinction  running  through  all  the  cases  on 
this  subject,  that  extrinsic  evidence  cannot  be  re- 
ceived to  contradict,  vary,  or  add  to,  an  instrument 
in  writing,  but  only  to  explain  and  elucidate  it,  and 
this  only  in  the  case  of  a  latent  ambiguity.  Pr. 
Thompson.  Ch.  J.,  delivering  the  opinion  of  the 
court  in  Jackson  v.  Sill,  11  Johns.  Rep.,  215.  A  lat- 
ent ambiguity  is  such  as  arises  from  evidence  dehor* 
the  instrument.  Tole  v.  Hardy,  6  Cowen,  333. 

JOHNS.  REP.,  8. 
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ROGERS  AND  LAMBERT 

v. 
WARREN  AND  BOSTWICK. 

Sale  on   Credit  Written  Guaranty  Construed — 
Limited  to  One  Transaction. 

A  &  B  addressed  a  letter  of  credit  to  C  saying1,  "If 
D  wishes  to  take  goods  of  you  on  credit,  we  are 
•willing'  to  lend  our  names  as  security  t'or  any  amount 
he  may  wish.  May  3, 1804."  D  took  goods  of  E  on 
credit  several  times,  for  which  he  paid;  and  in 
Dec.,  1805,  took  another  parcel  of  goods  on  credit, 
for  which  he  gave  his  note  to  C,  which  was  not  paid. 
In  an  action  brought  by  C  against  A  &  B,  it  was  held 
that  the  letter  of  credit  did  not  extend  beyond  the 
first  parcel  of  goods  delivered  to  D,  and  that  A  &  B 
were  not  liable  for  an  indefinite  time,  but  only  to  an 
indefinite  amount  for  one  time. 

Citation— 1  Taunt.,  558. 

THIS  was  an  action  of  assumpsit.  At  the 
trial,  the  plaintiff  gave  in  evidence  the 
following  writing,  signed  by  the  defendants: 
"  Messrs.  Rogers  &  Lambert,  if  Elias  Warner 
and  D.  W.  Bostwick,  our  sons,  wish  to  take 
goods  of  you  on  credit,  we  are  willing  to  lend 
our  names  as  security  for  any  amount  they 
may  wish.  Canaan,  May  3, 1804."  After  the  de- 
livery of  this  letter  of  credit  to  the  plaintiffs, 
the  persons  in  whose  favor  it  was  written  took 
goods  of  the  plaintiffs  several  times,  on  credit, 
for  which  they  paid,  from  time  to  time,  and 
for  which  no  notes  were  given.  In  December, 
1805,  they  took  another  parcel  of  goods,  for 
which  they  gave  their  note,  on  which  a  bal- 
ance remained  due  to  the  plaintiffs  of  two 
hundred  sixty-seven  dollars  and  ninety- 
four  cents.  A  verdict  was  taken  for  the  plaint- 
iffs, subject  to  the  opinion  of  the  court,  on  the 
single  question,  whether  the  defendants  were 
liable  for  that  sum  on  the  letter  of  credit. 

Mr.  H.  Bleecker,  for  the  plaintiffs,  cited 
Hutcttinson  v.  Bell  (1  Taunton's  Rep.,  558). 

Mr.  E.  Williams,  contra. 

1 2O*]  *Per  Curiam.  The  true  construction 
of  the  letter  of  credit  is,  that  it  is  to  be  con- 
fined to  the  first  parcel  of  goods.  It  would 
be  unjust  and  unreasonable  to  extend  it  to  an 
indefinite  credit  for  an  indefinite  time.  The 
plaintiffs  did  not,  probably,  understand  it  so  ; 
for  after  the  goods  had  been,  at  several  times, 
taken  up  on  credit  and  paid  for,  they  took  a 
note  for  the  last  parcel,  which  was  above  a  i 
vear  and  a  half  after  the  first  transaction.  This 
Is  a  very  different  case  from  that  of  Hntchin- 
«>n  v.  'Bell  (1  Taunton's  558),  for  that  was  a 
case  of  a  fraudulent  representation,  and  the 
defendant  there  was  held  to  be  liable  only 
within  a  reasonable  time.  Here  the  letter  of  j 
credit  was  given  in  good  faith.  It  must  have  i 

NOTE.— .Letter  of  credits-Continuing  guaranty, 
when. 

The  presumption,  irherr.  no  time  txfljrcil,  and  noth- 
ing in  the  Instrument  indicates  a  continuance  of  the 

undertaking,  is  in  favor  of  a  limited  liability  us  to 
time.  Fellows  v.  Prcnti.ss,  3  Den..  512:  Whitney  v. 
(•root,  24  Wend.,  82;  Dixon  v.  Fru/.ee,  1  K.  I).  S.,  IJ2. 
The  ffiUowrlnahavf.  hern  held  continuing :  "  You  ran 
let  D.  have  what  goods  he  culls  for,  ami  I  will  see 

that  the  some  are  settled  for."  Hotchktev.  Humes. 
34  Conn.,  27.  "  I  will  be  accountable  to  you  that  A. 
will  pay  you  for  u  credit  onglass,  imintH,  &<•.,  which 
he  may  require  in  his  business  to  the  extent  of  $50." 
Kludge  v.  Judson.  24  N.  Y.,  H4. 

See  also,  Grunt  v.  Hidsdtile,  2  Har.  &  J.  (Md.),  18«i ; 
JOHNS.  REP.,  8. 


been  intended  as  an  introduction  for  their 
sons  to  business  and  credit.  The  natural  in- 
ference is,  that  a  continuing  credit  was  to  de- 
pend on  the  future  conduct  of  the  sons.  The 
letter  gave  an  unlimited  credit  as  to  amount. 
Here  it  was  explicit,  but  was  silent  as  to  the 
continuance  of  the  credit  to  future  sales. 
Expressio  uniusestexclusio  alterius.  Judgment 
ought  to  be  given  for  the  defendants. 

Judgment  for  defendants. 

Distinguished— 7  Peters,  125. 

Cited  in-24  Wend.,  85 ;  3  Denio.  520 :  J3  N.  Y.,  332 ; 
ILans.,  187;  JSBarb.,  158;  62  Barb.,  362;  44  How., 
93;  12  Mich.,  296;  53  Wis.,  335. 


TEN  EYCK  ET   AL.  «.  VANDERPOEL. 

Note  given  by   Administrator — Value  Received 
by  Intestate — Void  for  Want  of  Consideration. 

Where  A,  as  administrator  of  B,  deceased,  gave  a 
promissory  note  to  C,  by  which  he  "promised  to  pay 
C  $61.72,  for  value  received  by  B  and  his  heirs,  on 
demand,  with  interest  until  paid,"  the  note  was  held 
to  be  void  for  want  of  a  consideration. 

Citations-7  T.  R.,  350,  n.;  7  Bro.  C.  C.,  550. 

fpHISwas  an  action  ofassumpsit.  Thedeclar- 
I  ation  was  on  a  promissory  note,  made  by 
the  defendant,  on  the  18th  May,  1809,  by  which 
the  defendant,  "as  administrator  of  Peter  Bre- 
gau,  deceased,  promised  to  pay  the  plaintiffs 
'sixty-one  dollars  and  seventy -two  *[121 
cents,  for  value  received,  by  John  Bregau  and 
heirs,  on  demand,  with  lawful  interest  until 
paid."  There  was  a  demurrer  to  the  declara- 
tion and  joinder  in  demurrer,  which  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  The  declaration  does  not  state 
a  consideration  for  the  promise.  The  defend- 
ant, as  administrator,  promises  to  pay  a  debt 
in  the  right  of  others.  The  note  states  that 
the  value  received  was  by  third  persons,  and 
there  is  no  consideration  or  inducement  for 
the  promise.  The  writing  repels  any  pre- 
sumption of  consideration  from  the  words 
"value  received,"  because  it  admits  that  the 
value  was  received  by  "John  Bregau  and  his 
heirs,"  and  the  defendant  signs  as  administra- 
tor. The  case  of  Rann  v.  lluqhes  (7  Term 
Hep.,  850,  note;  7  Bro.  C.  C.,  550)  is  in 
point. 

Judgment  must  be  for  the  defendant. 

Cited  In- -17  Johns.,  304;  8  \Venrt.,  502;  9  Wend., 
277;  13  Wend..  565;  1  McLean,  420. 

Bent  v.  Hurtshorn,  1  Met.,  24;  Hatch  v.  Hobbs,  12 
(!ruy,  447:  (iutes  v.  McKee,  13  N.  Y.,  232;  Aguwuiu 
llunk  v.  Strevcr.  18  N.  Y.,  502;  Crittenden  v.  Fisk.  4(1 
Mich.,  70;  I'rutt  v.  Matthews,  24  1 1  tin,  :)N!. 

lf"/i«'ir  the  tcnnx  of  it  gunrontu  n  ill  ao'init  of  itx  rottl 
tiHiianrr,  Ihr  practical  coiigtiiiciion  init  upim  it  /i;/«/, 
iHirtfcx  ix  tin;  triif  one.  Michigan  State  Hunk  v.  1'eck- 
28  Yt..  200. 

fur  raxot  in  irhicli  n  guomntu  mix  lirlil  not  to  lie 
continuing,  nee  White  V.Ket'd,  15<'omi..  457;  (iunl  v. 
Stevens,  12  Mich..  2112;  Anderson  v.  Itlakelv,  -  Wutts 
\-  S.,  £t7 :  Congdon  v.  Heed.  7  H.  I..  57(i ;  Ferryman 
v.  McTali.  66  Ala.,  402;  Hinlsull  v.  lleiieock,  :<2(>liio 
St.,  177  :  (ierson  v.  Humilton  30.  I  .:i.  Ann.,  pan  I,  "..;".. 
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MILLS  ET  AL  v.  TWIST. 

Subscribing  Witnesses—  Dw  Diligence  to  find,  not 
—  Secondary  Evidence  not  Admitted. 


Whei  e  the  witnesses  to  a  written  contract  were  the 
sons  of  the  defendant,  who  executed  the  contract, 
and  the  plaintiff,  the  day  before  the  setting:  of  the 
circuit,  inquired  of  the  defendant  for  the  witnesses 
in  order  to  subpoena  them,  and  was  falsely  told  by 
defendant  that  they  were  gone  on  a  journey  ;  this 
was  held  not  to  be  a  sufficient  reason  for  admitting 
other  testimony  of  the  handwriting,  the  plaintiff 
not  having  used  sufficient  diligence  to  procure  the 
witnesses. 

Citations—  2  East,  183;  1  Taunt,  364. 

THIS  was  an  action  of  assumpsit.  The  action 
was  founded  on  a  written  contract,  to  the 
execution  of  which  there  were  two  subscrib- 
ing witnesses,  who  were  the  sons  of  the  de- 
fendant. 

At  the  trial,  at  the  Washington  Circuit,  in 
1809,  the  plaintiff  proved  that  the  defendant 
lived  sixteen  miles  from  the  county  court-house; 
that  one  of  the  witnesses  was  under  age,  and 
lived  with  the  defendant,  and  the  other  work- 
ed in  a  shop  at  a  short  distance  from  the  de- 
fendant's house.  On  Monday,  before  the  trial, 
the  plaintiff  went  with  a  subpoena,  and  in- 
122*]  quired  of  the  defendant  for  *his  two 
sons,  the  witnesses,  and  the  defendant  said 
they  had  gone,  a  few  days  before,  on  a  journey 
to  the  westward,  and  he  did  not  know  when 
they  would  return.  The  plaintiff  proved  that 
one  of  the  witnesses  was  seen  at  the  defend- 
ant's house  in  the  morning  of  the  day  he  call- 
ed, or  during  the  evening  before  ;  and  an 
officer  was  employed  on  Tuesday,  the  next 
day,  to  make  diligent  search  for  them,  in  order 
to  serve  the  subpoena,  and  that  the  witnesses 
could  not  be  found.  The  plaintiffs,  who  re- 
sided in  Connecticut,  then  offered  other  testi- 
mony to  prove  the  contract  ;  and  also  offered 
parol  evidence  of  the  agreement,  but  this  was 
objected  to  by  the  defendant's  counsel,  and 
rejected  by  the  judge,  and  the  plaintiffs  were 
nonsuited.  A  motion  was  made  to  set  aside 
the  nonsuit,  which  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  The  proof  that  the  witnesses 
to  the  written  contract  could  not  be  found,  was 
too  loose  to  let  in  the  secondary  evidence  of 
proof  of  their  handwriting.  There  is  no  case 
that  has  relaxed  the  rule  to  this  length.  The 
witnesses  lived  in  the  same  county,  and  the 
party  never  attempted  to  subpoena  them  until 
the  day  before  the  court.  All  the  proof  that 
the  party  kept  them  out  of  the  way  is  that  he 
endeavored  to  deceive  the  person  who  called, 
by  falsely  telling  him  they  had  gone  on  a 
journey.  This  would  have  been  a  sufficient 
excuse  for  not  bringing  on  the  trial;  and  might 
perhaps,  have  been  ground  for  a  rule  of  this 
court  to  help  the  party,  if  the  same  deception 
should  be  repeated.  One  of  the  witnesses  did 
not  live  with  his  father,  and  appears  to  have 
been  of  age,  and  not  under  his  control.  The 
cases  of  (Junliffe  v.  I^fton  (2  East,  183),  and 
of  Crosby  v.  Percy  (1  Taunt.,  364),  are  the 
strongest  in  favor  of  a  relaxation  of  the  rule  ; 

NOTE.—  Suhscrttiing  witnesses  —  Proof  of  handwrit- 


ing—When  admissible.    See 
Johns.  Cas.,  230,  and  note. 
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and  they  do  not,  by  any  means,  reach  this  case. 
The  party  is  bound  to  show  that  he  has  made 
fair  and  diligent  inquiry,  and  cannot  procure 
the  *witness.  Here  was  not  timely  [*123 
and  sufficient  diligence  used. 

The  attempt  to  prove  a  parol  contract  like 
the  one  in  writing,  after  failing  to  prove  the 
latter,  was  contrary  to  the  settled  rules  of  law, 
and  the  motion  to  set  aside  the  nonsuit  must  be 
denied. 

Motion  denied. 

Cited  in-19  Wend..  165. 


WILLETT  v.  STARR. 

Suit    Against    Attorney  —  Set-off — Recovery — 
Amount —  Costs. 

Where  an  attorney  of  this  court  was  sued  in 
November,  1809,  for  $25.93,  and*  had  a  set-off  of 
$20.25,  and  the  plaintiff  recovered  $5.83,  it  was  held 
that  the  defendant  was  entitled  to  recover  costs ; 
but  that  the  plaintiff  might  set  off  the  amount  he 
had  recovered  against  so  much  of  the  costs. 

Citations— 6  Johns.,  332;  Act.  28,  sess.,  ch.  93,  sec.  6. 

THIS  was  an  action  of  assumpsit.  The 
plaintiff's  demand  was  for  twenty-five 
dollars  and  ninety-three  cents,  and  the  defend- 
any,  who  is  an  attorney  of  this  court,  bad  a 
set-off  of  twenty-dollars  and  twenty-five  cents, 
which  was  disputed  by  the  plaintiff. 

The  bill  was  filed  against  the  defendant  in 
November  Term,  1809,  and  the  cause  was 
tried  in  Rensselaer  County,  when  the  jury 
found  a  verdict  for  the  plaintiff  for  five  dollars 
and  sixty-eight  cents. 

The  only  questions  submitted  to  the  court 
were,  whether  either  and  which  party  was 
entitled  to  costs,  and  whether  the  damages  re- 
covered might  not  be  set  off  against  so  much. 
of  the  defendant's  costs. 

Per  Curiam.  This  suit  ought  to  have  been 
brought  before  a  justice  of  the  peace.  The 
defendant  is  entitled  to  recover  costs,  but  the 
amount  of  the  plaintiff's  recovery  may  be  set 
off  against  so  much  of  the  defendant's  costs. 
(See  6  Johns.  Rep.,  332  ;  Act,  28th  sess. 
ch.  93?  sec.  6.) 


*STOW  v.  WADLEY.        [*124 

Note  lodged  in  Hands  of  Third  Party  to  Await 
Proof  of  Want  of  Consideration — Refusal  to 
Act — Note  Void. 

It  was  agreed  between  A  and  B,  that  B  should  give 
his  promissory  note  to  A  for  a  certain  sum,  which 
A  alleged  was  due  to  him,  for  a  mistake  made  on  a 
settlement  of  accounts  between  them  a  few  years 
before,  but  which  mistake  was  denied  by  B,  and 
that  the  note  should  be  lodged  in  the  hands  of  C, 
and  if  B,  within  60  days,  should  exhibit  proof  to  C, 
from  which  C  should  think  B  ought  not  to  pay  the 
note,  then  it  should  be  delivered  to  B,  otherwise  it 
should  belong  to  A  ;  and  B  insisted  on  producing 
parol  proof  to  C,  which  he  refused  to  admit.  In  a 
suit  against  B  on  the  note,  it  was  held  that  the  de- 
fendant was  not  in  the  default,  and  that  his  default 
or  the  decision  of  C  against  B  was  a  condition  prece- 
dent to  the  validity  and  binding  operation  of  the 
note. 

THIS  was  an  action  of  assumpsit.  on  a  prom- 
issory note,  dated   17th  June,  1808,  by 
JOHNS.  REP.,  8. 
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which  the  defendant  promised  to  pay  the 
plaintiff  one  hundred  and  eleven  dollars  and 
fifty-three  cents,  in  one  year  from  the  date. 

It  appeared  that  the  plaintiff,  at  the  time  the 
note  was  given,  declared  to  the  defendant  that 
there  had  been  a  mistake  in  the  settlement  of 
accounts  between  them,  about  four  years  be- 
fore, of  eighty-four  dollars,  in  favor  of  the  de- 
fendant. The  defendant  denied  that  there  had 
been  any  mistake ;  but  it  was  agreed  between 
the  parties  that  the  defendant  should  give  a  note 
to  the  plaintiff  for  the  eighty-four  dollars  and 
interest,  which  should  be  lodged  in  the  hands 
of  A.  Ten  Eyck,  with  directions  that  if  the  de- 
fendant should,  within  sixty  days,  exhibit  to 
Ten  Eyck  evidence  by  which  he  should  think 
the  defendant  oXight  not  to  pay  the  note,  that 
then  the  note  should  be  delivered  to  the  defend- 
ant, otherwise  it  was  to  belong  to  the  plaintiff. 
The  defendant  accordingly  made  the  note,  on 
which  the  action  was  brought,  which  was 
placed  in  the  hands  of  Ten  Eyck,  with  the 
agreement  of  the  parties,  and  he  gave  notice 
to  the  defendant  to  produce  the  evidence. 
The  defendant,  within  the  sixty  days,  insisted 
on  giving  parol  evidence,  which  Ten  Eyck 
conceiving  himself  not  authorized  to  admit,  re- 
turned the  papers  to  the  plaintiff,  without  do- 
ing anything  further  in  the  business. 

At  the  trial  of  the  cause,  at  the  circuit  in 
Lewis  County,  in  June,  1810,  the  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for 
the  plaintiff,  for  one  hundred  and  twenty-eight 
dollars  and  fourteen  cents. 
125*]  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial,  which  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  The  case  shows  that  there 
was  no  consideration  for  the  note.  Ten  Eyck 
declined  to  act,  and  would  not  receive  the 
parol  evidence  that  the  defendant  offered. 
The  defendant  was  not  in  default,  and  his  de- 
fault, or  a  decision  of  Ten  Eyck  against  him, 
was  a  condition  precedent  to  the  validity  and 
binding  operation  of  the  note. 

The  verdict  ought  to  be  set  aside,  and  a  new 
trial  awarded,  with  cost*,  to  abide  the  erent. 

Cited  ln-31  Barb.,  178 ;  1  Me  Lean.,  420  ;  49  Mo., 
332. 


that  the  arbitrators  did  not  make  an  award. 
The  demurrer  was  submitted  to  the  court  with- 
j  out  argument. 

Per  Curiam.     The  replication  is  bad  in  not 
|  stating  that  the  revocation  of  the  bond  of  sub- 
j  mission  was  under  seal.     A  parol  revocation 
I  would  have  been  a  nullity.       There  are  no 
terms  of  art  used  in  the  replication,  which  im- 
port that  the  revocation  was  by  deed,  and  the 
*court  cannot  intend  it.  (1  Saund.,  291,  [*126 
Cabell  v.    Vaughan,  note  1,  and  the  authorities 
there  cited.)    The  replication  is  also  defective 
in  not  averring  a  breach  of  the  bond,  and  that 
no  award  was  made  by  reason  of  a  revocation, 
or  that  an  award  was  made,  and  that  the  de- 
fendant refused  to  abide  by  it. 

Leave  is,  however,  given  to  the  plaintiff  to 
i  amend  according  to  his  prayer,  upon  payment 
I  of  the  costs  of  the  demurrer,  and  of  the  pro- 
j  ceedings  subsequent. 

Cited  in— 10  Johns.,  145;  20  Johns.,  164;  1  Hun, 
I  243;  3  T.  &  C.,  748;  13  Alien,  24. 


VAN  ANTWERP  v.  STEWART. 

Debt  on  Arbitration   Bond — Pleading — Replica- 
tion. 

In  an  action  of  debt  on  an  arbitration  bond,  the 
defendant  pleaded  no  award  ;  and  the  plaintiff  re- 
plied that  the  defendant  revoked  the  submission 
ic.,  but  did  not  state  that  the  revocation  was  under 
seal :  the  replication  was  held  bad. 

Cltation-1  Saund.,  291. 

THIS  was  an  action  of  debt  on  an  arbitration 
bond.  Plea,  no  award.  Replication,  that 
the  arbitrators  took  upon  themselves  the  bur- 
den of  the  award,  and  met  together,  and  were 
willing  to  award,  but  the  defendant  delivered 
a  countermand  or  revocation  of  the  submis- 
sion, in  writing,  under  his  hand,  dated  the  16th 
September,  1807.  To  this  replication  there 
was  a  general  demurrer  nnd  joinder. 

The  objections  were,  that  the  replication  did 
not  state  that  the  revocation  of  the  submission 
was  under  seal  ;  nor  was  it  stated  or  averred 
JOHNS.  RKP.,  8. 


RATTOON  ET  AL. 

t. 
OVERACKER,  Executor  of  CRAIG. 

Action  Against  Executor  De  Son  Tort — Subse- 
quent Appointment  as  Administrator — Acts 
Prior  to  Appointment  Legalized  Thereby. 

To  a  declaration  against  A  as  executor  of  B,  the 
i  defendant  pleaded  in  abatement  that  B  died  intes- 
j  tate,  and  letters  of  administration  were  afterwards 
i  granted  to  the  defendant,  &c. 

The  plaintiff  replied  that  previous  to  granting  the 
j  letters  of  administration,  the  defendant  made  him- 
self executor  dewm  tort.  &c. 

\  On  demurrer,  the  replication  was  held  to  be  bad, 
and  the  declaration  was  quashed.  Taking  out  let- 
ters of  administration  made  legal  all  acts  which 
were  before  tortious.  If  a  person  who  is  sued  as 
executor  de  son  tort,  takes  out  administration  pend- 
ing the  suit,  though  it  will  not  defeat  the  suit, 
which  was  well  commenced,  yet  it  will  legalize  all 
intermediate  acts  al>  initio,  and  justify  a  retainer. 

Citations— Str.,  1106,  328 ;  3  T.  R.,  587. 

THIS  was  an  action  of  as»ump»it.     The  dec- 
laration was  on  a  promissory  note  made 
by  Moses  Craig,  deceased,  and  for  goods  sold 
and  delivered,  and  for  the  use  and  occupation 
of  land. 

The  defendant  pleaded  in  abatement  of  the 
declaration,  because  Craig  died  intestate,  on 
the  21st  January,  1809,  and  after  his  death,  to 
wit,  on  the  24th  November,  1809,  administra- 
tion, »fcc.,  was  granted  to  the  defendant  and 
his  wife,  without  this,  that  the  defendant  is  or 
ever  was  executor,  &c.,  and  that  he  is  ready 
to  verify,  »fec.,  wherefore  he  prays  judgment 
of  the  said  bill,  and  that  the  same  may  be 
quashed,  &c. 

The  plaintiffs  replied  that  previous  to  grant- 
ing the  let  ters  of  administ  rat  ion. &r.,  the  defend- 
ant iH-rame  executor,  &c.,  of  his  own  wrong, 
«&c. ;  that  is,  the  defendant,  previous  to  the 
granting  of  administration.  «vc..  took  posses- 
sion of  and  converted  to  his  own  use  the 
poods,  chattels,  and  credits  of  the  said  Moses 
Craig,  and  sold  part  of  them,  and  discharged 
debts,  thereby  making  *hirnsclf  exeru- [*1  27 
tor.  Ac.,  of  his  own  wrong  ;  and  this  they  are 
ready  to  verify,  Ac. 
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To  this  replication  there  was  a  special  de- 
murrer. The  causes  of  demurrer  were  that 
the  replication  was  double  ;  that  it  attempted 
to  put  at  issue  several  and  distinct  matters  ; 
and  was  multifarious,  &c. 

Per  Curiam.  The  plea  is  good,  and  the 
replication  ill,  because  the  taking  out  letters  of 
administration  legalized  those  acts  which  were 
tortious  at  the  time.  In  Vaughan  v.  Browne 
(Str.,  1106  and  328)  the  Court  of  K.  B.  laid 
down  this  doctrine,  that  though  a  person  who 
is  sued,  as  executor  deson  tort,  shall  not  defeat 
the  suit,  by  taking  out  letters  of  administra- 
tion pending  the  suit,  because  the  suit  was 
well  commenced  ;  yet  that  such  an  adminis- 
tration will  legitimate  all  intermediate  acts  ab 
initn,  and  justify  a  retainer.  This  case  is  very 
fully  reported  in  And.,  328;  and  Lord  Ken- 
3ron,  in  Curtis  v.  Vernon  (3  Term  Rep.,  587), 
cites  this  decision  as  good  law.  It  must,  there- 
fore, be  considered  as  overruling  the  more  an- 
cient decisions,  which  declared  that  though  an 
executor  dc  son  tort  did  afterwards  take  out  let- 
ters of  administration,  yet  it  was  still  in  the  elec 
tion  of  the  creditor  to  charge  him  as  executor  or 
administrator.  The  case  in  Strange  and  Andrews 
cannot  be  reconciled,  upon  principle,  with  the 
former  doctrine  ;  and  as  that  case  was  three 
times  argued,  and  very  solemnly  decided, 
upon  demurrer,  it  ought  to  prevail.  It  is  the 
more  reasonable  rule ;  for,  as  the  court  ob- 
served, "It  would  be  very  hard  to  lay  it  down, 
that  if  a  man  who  sues' for  administration  is 
opposed,  and  the  cause  runs  out  into  any 
length,  that  the  acting  pendente  lite  should  be 
construed  such  a  wrongful  executorship,  as 
can  never  be  purged  so  as  to  give  him  the  ben- 
efit of  retaining."  And  if  the  letters  of  ad- 
ministration will  purge  the  tort,  so  as  to  justi- 
fy a  retainer,  there  is  no  reason  why  it  should 
not  cure  the  act  altogether,  by  a  retrospective 
128*]  *effect.  It  does  no  possible  injury  to 
the  creditor. 

Tlie  declaration  must,  therefore,  be  quashed. 

Cited  in-2  Hill,  236 ;  21  Barb.,  314 ;  12  Abb.  N.  S., 
357 :  Tuck.,  112. 


JACKSON,  ex  dem.  Ross,  WILSON  ET  AL., 

». 
COOLEY. 

Ejectment — Evidence  of  Pedigree — Hearsay  Suf- 
ficient to  Prove. 

In  an  action  of  ejectment,  the  lessors  of  the 
plaintiff  resided  in  England,  and  claimed  to  be  heirs 
of  the  person  who  died  seised  of  the  land  in  ques- 
tion. A  witness  here  deposed  that  he  knew  the  an- 
cestor, and  had  charge  of  the  land  as  his  agent,  and 
corresponded  with  him,  and  after  his  death,  with 
the  lessor,  who  sent  him  a  power  to  act  for  him,  as 
heir  and  devisee,  and  that  nis  information  was  also 
derived  from  persons  acquainted  with  the  family 
of  the  lessors :  it  was  held  that  this  was  sufficient 
evidence,  prima  facie,  of  pedigree  or  heirship,  to  go 
to  the  jury. 

Hearsay  evidence  is  sufficient  to  prove  a  pedi- 
gree. 

The  acknowledgment  of  a  deed  from  persons  de- 
scribing themselves  as  heirs,  taken  according  to  the 
directions  of  the  act,  before  the  mayor  of  London, 
is  also  a  circumstance  of  weight  in  evidence  of  ped- 
igree. 

Citations— Peake's  Evid.,  9;  Cowp.,  591;  Bull.,  233 ; 
7  T.  R.,  3,  n. ;  T.  R..  723 ;  5  T.  R.,  121 ;  Peake's  Evid., 
11-13:  1  Bull.  K.  P.,  294,  295. 
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rPHIS  was  an  action  of  ejectment.  The  cause 
J-  was  tried  at  the  Essex  Circuit,  before  Mr. 
Justice  Van  Ness,  the  15th  January,  1811. 

The  plaintiff  produced  in  evidence  a  patent 
for  2,000  acres  of  land,  in  Boquett,  from  the 
King  of  Great  Britain,  dated  16th  April,  1765, 
to  James  Ross,  and  an  exemplification  of  a 
deed  for  the  same  land  from  Ross  to  William 
Wilson  and  John  Goodrich,  in  fee,  dated  10th 
August,  1765;  recorded  in  the  secretary's  of- 
fice. The  deposition  of  Gary  Ludlow,  of  the 
city  of  New  York,  taken  by  consent  of  the 
parties,  was  also  read  in  evidence.  He  testi- 
fied that  about  thirty  years  ago  he  knew  Will- 
iam Wilson,  who  then  resided  in  New  York, 
and  removed  to  England,  prior  to  the  year 
1783,  where  he  died,  as  the  witness  understood, 
between -the  year  1788  and  1795;  that  he  was 
not  married;  that  the  witness  never  heard  that 
he  left  any  children,  nor  any  brother  or  sister, 
nephew  or  neice,  except  his  nephew  John  Wil- 
son, one  of  the  lessors,  who  claimed  to  be  heir- 
at-law  and  devisee  of  William  Wilson.  The 
witness  was  the  agent  of  William  Wilson,  in 
his  lifetime,  and  superintended  his  lands,  par- 
ticularly those  in  the  patent  to  Ross,  and  corres- 
ponded with  him;  and  after  the  decease  of 
William  Wilson,  John  Wilson  sent  a  power  of 
attorney,  in  which  he  *styles  himself  [*129 
the  heir-at-law  and  devisee  of  William  Wilson, 
to  the  witness,  which  was  dated  the  16th  No- 
vember, 1798.  The  witness  had  correspond- 
ed with  John  Wilson,  and  had  always  under- 
stood from  persons  acquainted  with  the  family, 
that  he  was  the  heir-at-law  and  devisee  of  his 
uncle  William  Wilson,  who  claimed  one  undi- 
vided moiety  of  the  land  patented  to  Ross,  and 
John  Goodrich  the  other  moiety.  The  witness 
was  the  agent  of  Goodrich,  in  his  lifetime,  and 
was,  afterwards,  empowered  to  act  as  agent  of 
the  children  and  co-heiresses  of  Goodrich, who 
are  also  lessors  of  the  plaintiff.  The  informa- 
tion of  the  witness  was  derived  from  the  sev- 
eral powers  of  attorney  he  had  received,  dur- 
ing a  correspondence  with  the  parties,  and 
from  conversations  with  Goldsborough  Ban- 
yar  and  Samuel  Corp,  and  others,  acquainted 
with  the  families  of  Wilson  and  Goodrich,  but 
he  had  never  seen  Joseph  Wilson,  or  the  chil- 
dren of  Goodrich,  all  of  whom  resided  in  En- 
gland. 

A  witness  for  the  defendant  testified  that 
five  or  six  years  before,  a  Mr.  Kempthorne 
came  to  view  the  premises,  who  said  that  he 
was  the  grandson  of  John  Goodrich,  and  that 
there  were  sixteen  or  eighteen  heirs  of  Good- 
rich who  claimed  half  of  the  patent,  and  sev- 
eral sisters  of  the  family.  There  was  also 
some  evidence  on  the  part  of  the  defendant, 
relative  to  an  adverse  possession  of  the  tenants, 
which  it  is  unnecessary  to  state. 

It  appeared  that  Mr.  Ludlow  had  paid  the 
taxes  in  1786  and  1787,  and  directed  the  ten- 
ants to  pay  the  taxes  on  the  land  in  their  pos- 
session. The  jury,  under  the  direction  of  Ihe 
judge,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  submitted  to 
the  court,  without  argument. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  claim  title  to  the 
JOHNS.  REP.,  8. 
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13O*]  premises  in  *question,  as  heirs-at-law 
of  William  Wilson  and  John  Goodrich,  de- 
ceased. A  regular  title  from  the  government 
having  been  shown  in  their  ancestors,  the  only 
question  upon  the  trial  was,  whether  the  evi- 
dence warranted  the  jury  in  finding  that  the 
lessors  were  the  heirs  of  Wilson  and  Goodrich. 
No  objection  was  made  to  the  competency  of 
the  evidence.  It  was,  therefore,  a  question  al- 
together for  the  jury.  Gary  Ludlow  testified 
that  he  was  well  acquainted  with  William  Wil- 
son, when  he  resided  in  New  York;  that  he 
removed  from  this  country  to  England  prior 
to  the  year  1783;  that  he  was  his  agent  here, 
and  superintended  his  lands;  that  he  died,  as 
he  has  always  understood,  some  time  between 
the  years  1788  and  1795.  leaving  no  children, 
or  brother  or  sister,  and  that  Jolm  Wilson  was 
his  only  nephew  and  heir-at-law;  that  after  the 
death  of  William  Wilson,  he  acted  as  the  agent 
of  John  Wilson,  in  relation  to  the  lands  in 
question,  by  virtue  of  a  power  of  attorney 
from  him,  bearing  dale  the  18th  of  November, 
1795,  wherein  he  is  styled  the  heir-at-law  of 
William  Wilson;  that*  he  has  corresponded 
with  John  Wilson,  and  has  always  understood, 
from  the  acquaintances  of  the  family,  and  the 
people  who  claimed  an  interest  in  these  lands 
under  the  patent  to  Ross,  that  John  Wilson 
was  both  devisee  and  heir-at-law  to  William 
Wilson,  who  claimed  an  undivided  moiety  of 
the  lands  granted  to  Ross,  and  that  John 
Goodrich  claimed  the  other  moiety.  The  testi- 
mony of  Ludlow,  showing  that  the  other  les- 
sors of  the  plaintiff  were  the  heirs-at-law  of 
John  Goodrich,  was  substantially,  the  same. 
In  addition  to  which,  a  deed  from  them  to  Ez- 
ra Coats,  another  lessor,  was  produced, where- 
in they  are  described  as  such  heirs.  This  deed 
was  duly  acknowledged  before  the  mayor  of 
London,  agreeable  to  the  statute  of  this  State. 
Mr.  Ludlow  further  stated  that  his  informa- 
tion was  derived  from  the  several  powers  of 
131]*attoruey  he  received,  and  Correspond- 
ence with  the  parties,  and  conversations  with 
Goldsborough  Banyar,  Samuel  Corp,  and  oth- 
er acquaintances  ot  the  families  of  Wilson  and 
Goodrich. 

This  testimony  was  sufficient,  prima  frtcie, 
to  be  submitted  to  the  jury.  Had  there  been 
any  evidence  on  the  part  of  the  defendant, 
casting  any  doubt  or  suspicion  on  the  subject, 
the  sufficiency  of  the  evidence  might  be  some- 
what questionable.  Testimony,  as  to  pedigree, 
is  not  to  be  tested  by  the  ordinary  rules  of  evi- 
dence. The  subject  necessarily  requires  a  re- 
laxation of  those  rules ;  and  it  is,  of  course, 
always  treated  as  an  excepted  case.  Hearsay 
evidence,  or  anything  which  shows  a  general 
reputation,  is  admissible  to  establish  a  pedi- 
gree. (Peak.  Evid.,  9.)  The  declarations  of 
persons,  who  from  their  situation  were  likely 
to  know,  are  competent  evidence.  Lord  Mans- 
field ((.iovdriyht  v.  M<>*»,  C'owp.,  591)  says  tra- 
dition is  sufficient  in  point  of  pedigree.  Cir 
cumstances  may  be  proved,  such  as  an  entry 
in  a  family  Bible,  an  inscription  on  a  tomb- 
stone, a  pedigree  hung  up  in  a  family  mansion, 
which  are  all  good  evidence.  In  this  ea*e. 
also, the  recitals  in  deeds,  the  tindingof  a  special 
verdict  between  other  parties,  stating  a  pedi- 
gree (Buller,  233),  a  bill  in  chancery  by  an  an- 
cestor (7  Term  Rep. ,  3.  note),  though  not  ad- 
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missible  in  other  cases,  are  competent  to  prove 
a  family  pedigre^.  The  declarations  of  .the 
members  of  a  family,  and  of  others  living  in 
habits  of  intimacy  with  them,  are  said,  by 
Lord  Kenyon,  to  be  received  as  evidence  of 
pedigree  (Term  Rep.,  72C);  and  he  does  not 
confine  it  to  the  declarations  of  deceased  per- 
sons only.  The  acknowledgment  of  the  deed 
to  Coats,  by  the  heirs  of  Goodrich,  before  the 
mayor  of  London,  is  a  fact  of  some  import- 
ance in  proof  of  pedigree.  Our  statute  re- 
quires that  the  officer  taking  the  acknowledg- 
ment should  know,  or  have  satisfactory  evi- 
dence, that  the  grantors  are  the  persons  de- 
scribed therein,  and  who  executed  the  deed. 
The  grantors  being  described  as  such  heirs, 
their  identity  must  have  been  known  to  the 
*mayor,  or  proof  thereof  given  to  him.  [*132 
And  this.though  ex-parte,  is  entitled  to  as  much, 
if  not  more  weight,  than  many  circumstances  we 
find  in  the  books  which  have  been  received  as 
evidence  of  pedigree.  The  books  furnish  us 
with  no  definite  or  precise  rule  on  the  subject. 
Almost  any  circumstances,  which  are  calcu- 
lated to  show  a  general  reputation,  and  af- 
ford reasonable  grounds  of  belief,  are  received 
as  evidence  of  pedigree;  and  I  cannot  say  that 
•the  testimony  given  to  the  jury,  in  this  case, 
was  not  sufficient  to  warrant  the  verdict,  in 
i  finding  that  the  lessors  of  the  plaintiff  were  the 
I  heirs-at-law  of  Wilson  and  Goodrich,  especially 
as  it  was  in  proof  that  the  defendant  does  not 
pretend  to  claim  the  title  to  the  premises,  or 
anything  more  than  the  mere  naked  possession. 
The  opinion  of  the  court,  accordingly,  is, 
that  the  motion  for  a  new  trial  must  be  denied. 

SPENCER,  J.  (dissenting).  On  the  trial  of 
this  cause,  a  title  to  the  premises  in  question 
was  shown  in  William  Wilson  and  John  Good- 
rich, each  a  moiety,  both  of  whom  are  dead ; 
and  it  became  necessary  to  prove  that  John 
Wilson  was  the  heir-at-law  of  William  Wilson, 
and  that  Margaret  Goodrich  and  others  were 
co-heiresses  of  John  Goodrich. 

The  only  proof  of  the  pedigrees  of  those 
1  claiming  to  be  the  heirs  of  William  Wilson 
i  and  John  Goodrich  was  the  deposition  of  Cary 
1  Ludlow.     He  states  that  William  Wilson  died 
i  in  England,  as  he  has  always  understood,  be 
i  tween  the  years  1788  and  f795,  leaving  John 
Wilson,  his  nephew,  heir-at-law  ;  that  he  (Lud- 
low) was  the  agent  of  William  Wilson  during 
his  life,  and  superintended  his  lands,  particu- 
larly those  in  question  ;    that  he  corresponded 
i  with   William  Wilson,  and  after  his  decease 
John   Wilson  empowered  him  to  act  as   his 
agent  on  the  premises.     The  power  is  dated 
l.Sth   November,  1795,  and  in  it  John  Wilson 
is  styled  the  heir-at-law  and  devisee  of  William 
*Wflson ;    that  he  had  corresponded  [*1JJJ{ 
with  John  Wilson,  and  has  always  understood 
from  all  the  acquaintances  of  the  family,  and 
the  people  who  claimed  an  interest    in   said 
lands,   under  the  patent  to  Ross,   that  John 
Wilson   was  both  devisee  und   heir  at-law   of 
William  Wilson,  since  Joint  succeeded  to  the 
estate;    thai  he  was  the  agent  of  John  Good- 
,  rich  in  his  lifetime,  and  after  his  death  he  was 
empowered  to  act  as  the  agent  of  the  children 
and   co- heiresses  of  J.  Goodrich,  who  are  the 
lessors  of  the  plaintiff;    that  he  never  heard 
;  that  W.  Wilson   left  any  children,  or  brother 
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or  sister,  or  any  other  nephew  or  niece  than 
John  Wilson ;  that  this  information  was  de- 
rived from  the  several  powers  of  attorney  he 
received,  from  correspondence  with  the  par- 
ties, and  conversations  with  Goldsborough 
Banyar,  Samuel  Corp,  and  other  acquaintances 
of  the  families  of  Wilson  and  Goodrich ;  that 
he  had  always  paid  the  taxes  on  the  land  he 
knew  was  improved.  A  deed  from  Margaret 
Goodrich  and  others  to  Ezra  Coats,  Jun., 
dated  2d  September,  1807.  was  then  offered  in 
evidence,  and  was  objected  to  on  the  ground 
that  the  heirship  of  the  grantors  was  not  suffi- 
ciently proved,  though  it  was  admitted  that 
John  Goodrich  was  dead.  The  deed  was  ad- 
mitted. 

The  defendant's  counsel  raised  several  other 
objections,  all  of  which  I  consider  so  clearly 
untenable  as  not  to  require  an  opinion  on 
them ;  the  only  objection  I  shall  examine  is 
this :  whether  the  evidence  of  Mr.  Ludlow 
made  out,  legally,  the  facts  that  John  Wilson 
was  the  heir  of  William  Wilson,  -and  that 
Margaret  Goodrich,  and  the  other  grantors  in 
the  deed  to  Coats,  were  the  heirs  of  John 
Goodrich. 

I  had,  at  first,  supposed  that  there  was  full- 
er proof  in  favor  of  John  Wilson's  claim  to  be' 
heir  of  William  Wilson,  than  with  respect  to 
those  alleging  themselves  to  be  heirs  of  John 
Goodrich,  but  I  am  satisfied  they  stand  on  the 
same  footing. 

As  a  general  rule  of  law,  all  material  facts 
are  to  be  proved  by  persons  having  personal 
134*]  knowledge  of  the  *facts  to  which  they 
depose ;  for  evidence  signifies  that  which  de- 
monstrates the  truth  of  the  point  in  issue. 
There  are  several  exceptions  to  the  rule,  grow- 
ing out  of  the  particular  circumstances  of  the 
cases  ;  and  in  questions  of  pedigree,  prescrip- 
tive custom,  or  character,  hearsay  evidence 
will  be  admitted,  for  the  reason  that,  in  these 
instances  (and  some  others  might  be  added), 
the  facts  to  be  proved  are,  in  their  very  nat- 
ure, not  susceptible  of  positive  proof ;  but 
whilst  the  general  rule  of  law  is  relaxed  to  the 
necessity  of  particular  cases,  care  should  be 
taken  not  to  go  beyond  that  necessity,  and  ad- 
mit the  most  vague  hearsays. 

The  testimony  of  Mr.  Ludlow  goes  to  show, 
first,  that  he  was  the  agent  of  William  Wilson 
and  John  Goodrich,  in  their  lifetimes  ;  second, 
their  deaths :  third,  powers  of  attorney  from 
John  Wilson,  the  supposed  nephew  of  William 
Wilson,  and  from  the  children  and  co-heir- 
esses of  John  Goodrich  ;  fourth,  that  he  paid 
taxes  on  the  improved  lands  in  behalf  of  his 
constituents ;  and  fifth,  information  derived 
as  well  from  the  powers  of  attorney,  and  cor- 
respondence with  the  parties,  as  from  conver- 
sation with  Messrs.  Banyar  and  Corp,  and 
other  acquaintances  of  the  families  of  Wilson 
and  Goodrich,  that  they  are  respectively  heirs 
of  Wilson  and  Goodrich. 

To  the  first  two  facts  there  can  be  no  objec- 
tion. Mr.  Ludlow's  testimony  was  competent 
to  prove  them.  The  other  facts  do  not  estab- 
lish, even  prirna  facie,  the  fact  of  heirship. 

The  powers  of  attorney  and  correspondence 
were  acts  done  by  the  persons  asserting  them- 
selves to  be  heirs ;  and  upon  no  principle  can 
such  acts  be  evidence  in  their  favor,  to  estab- 
lish the  facts  they  set  up.  A  correspondence 
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with  a  person  abroad  may  enable  his  corre- 
spondent here  to  testify  to  his  handwriting, 
and  the  writing  thus  proved  may  be  used 
against  the  foreign  correspondent ;  but  he  can-- 
not create  evidence  for  himself.  *The  [*13«f> 
correspondence  and  powers  of  attorney  might 
be  evidence  a'gainst  the  persons  asserting  them- 
selves to  be  heirs,  but  it  would  be  overthrow- 
ing every  rule  of  evidence  to  admit  them  as 
evidence  for  them.  (5  Term  Rep..  121.)  The 
circumstance  that  they  live  abroad  cannot  al- 
ter the  effect  of  their  acts.  If  a  power  of  at- 
torney and  letters  would  be  evidence  of  the 
heirship  in  this  case,  then  such  acts  would 
equally  be  evidence,  if  the  parties  resided 
here. 

The  payment  of  taxes  is  thrown  in  as  a 
make-weight.  It  cannot  be  considered  as  any 
evidence  whatever  of  ownership.  Taxes  are 
frequently  imposed  without  any  designation 
of  the  owner,  and  if  payment  of  them  was  to 
be  regarded  as  evidence  of  title,  no  man  would 
be  secure. 

It  comes  then  to  this :  Is  the  information 
of  Messrs.  Banyar  and  Corp,  and  other  ac- 
quaintances of  the  families,  that  kind  of  hear- 
say, in  the  case  of  pedigree,  which  the  law 
requires  ?  I  think  it  clearly  is  not. 

It  is  not  shown  in  the  case  where  Messrs. 
Banyar  and  Corp,  and  the  other  acquaintances 
of  the  families,  reside,  or  whether  they  are 
living  or  dead.  If  they  reside  within  the  ju- 
risdiction of  the  court,  then  it  follows  that, 
instead  of  our  having  their  knowledge  of  the 
families,  we  have  the  intelligence  at  second 
hand.  Peake,  in  his  Treatise  on  Evidence, 
page  11,  after  speaking  of  hearsay  evidence, 
in  cases  of  pedigree,  prescription,  and  custom, 
says,  "In  these  cases,  therefore,  the  law  de- 
parts from  its  general  rule,  and  receives  evi- 
dence of  the  declarations  of  deceased  persons, 
who  from  their  situation  were  likely  to  know 
the  facts,  and  also  the  general  reputation  of 
the  place,  or  family  most  interested  to  pre- 
serve in  memory  the  circumstances  attending 
it ;  anything  which  shows  such  reputation  is, 
on  a  question  of  this  sort,  received  in  evidence, 
though  oftentimes  wholly  inadmissible  in 
other  cases."  Again  (p.  12),  "  So  to  prove  the 
state  of  a  family,  as  who  a  man  married,  what 
children  he  had,  that  A  died  abroad,  &c.,  dec- 
larations of  *deceased  persons,  who  [*13t> 
from  their  situation  were  likely  to  know,  and 
the  general  belief  of  the  family,  are  sufficient." 
And  (p.  13)  he  illustrates  the  distinction  be- 
tween hearsay  evidence  of  mere  facts,  and  of 
general  reputation,  between  the  proof  in  cases 
of  pedigree,  and  cases  of  custom  and  prescrip- 
tion. (1  Bull.  N.  P.,  294,  295.) 

Had  Mr.  Ludlow  been  acquainted  in  the 
families  of  Wilson  and  Goodrich,  and  from 
that  been  likely  to  know  the  relation  which 
these  persons  bore  to  Wilson  and  Goodrich, 
his  testimony  would  have  been  competent ; 
but  it  is  derived  from  others,  none  of  whom 
appear  to  be  dead,  and  all  of  whom,  for  aught 
that  appears,  may  be  amenable  to  our  process. 
Such  testimony  never  was  admitted  to  be  suf- 
ficient ;  and  though  to  admit  it  in  this  case 
might  probably  relieve  the  party  from  expense 
and  trouble,  and  promote  justice,  I  confess  I 
am  unwilling  to  break  in  upon  the  established 
rules  of  evidence,  and  put  everything  afloat. 
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It  appears  to  me,  therefore,  that  there  ought 
to  be  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit. 

Motion  denied. 
Cited  in-5  Cow.,  239 ;  4  Wash.,  190. 


137*]    *JACKSON,  ex    dem.    HUMPHREY 

ET   AL., 

V. 
GIVEN    ET   AL. 

Ejectment  —  Recording  of  De&fa  —  Merger  of  Con- 
flicting Titles  —  Adverse  Possession  —  What 
Defeats  Prior  Registry  —  Bona  Fide  Pur- 
chaser. 

In  1790  a  patent  was  granted  for  a  milit  ary  lot  to  A 
who  had  been  a  soldier  in  the  Army  of  the  United 
States  :  and  who,  in  Feb.,  1795,  sold  and  conveyed  it 
to  B.  C,  in  1793,  purchased  the  same  lot  of  a  person, 
pretending  to  be  the  original  patentee,  and  fraudu- 
lently executed  a  deed  for  the  lot  to  C,  who  after- 
wards conveyed  it  to  D,  who  sold  it  to  various  per- 
sons, who  took  possession  under  him.  In  Aug., 
1804,  A,  the  real  patentee,  executed  another  deed 
for  the  same  lot  to  W,which  was  first  recorded  ;  and 
in  1806  D  purchased  the  title  of  W  and  took  a  deed 
from  him,  which  was  also  recorded. 

In  an  action  of  ejectment  brought  by  B  against  the 
persons  in  possession  under  D,  it  was  held  that  when 
W  purchased  of  A,  in  1804,  the  land  was  held  ad- 
versely under  a  void  title  :  but  as  D  afterwards  pur- 
chased the  title  of  W,  derived  from  the  real  patentee, 
for  the  benefit  of  those  in  possession,  B  could  not 
set  up  that  adverse  possession,  to  defeat  the  pur- 
chase by  W  :  and  that  the  persons  holding  under  D 
had  a  right  to  protect  themselves  by  the  title  of  W 
equally  as  if  they  had  purchased  it  of  W.* 

The  deed  from  the  patentee  to  W,  being  first  re- 
corded, was  entitled  to  a  preference,  under  the  stat- 
ute, there  being  no  satisfactory  proof  of  an  actual 
or  implied  notice  to  W  of  the  prior  deed  to  B. 

To  defeat  the  prior  registry  of  the  second  deed, 
there  must  be  fraud  or  undoubted  notice. 

If  one  affected  with  notice,  conveys  to  another 
without  notice,  the  latter  is  as  much  protected,  as 
if  no  notice  had  ever  existed.t 

Citations—  Carter,  18;  2  Atk.,  275;  3  Vesey,  478:  2 
Vern.,  384  ;  2  Fonb..  153  ;  Arab.,  313  ;  1  Johns.,  573,  574, 


was  an  action  of  ejectment,  to  recover 
JL  the  possession  of  lot  No.  30,  in  the  town  of 
Dryden,  in  Cayuga  County.  The  cause  was 
tried  before  Mr.  Chief  Justice  Kent,  at  the 
Cayuga  Circuit,  the  12th  June,  1810. 

The  plaintiff  read  in  evidence  letters  patent 
from  the  people  of  the  State  dated  July  8,  1790, 
granting  the  lot  in  question  to  Alexander 
Umphrey,  one  of  the  lessors,  &c.  ,  for  his  servi- 
ces as  a  soldier  in  the  Army,  &c.  ;  a  deed  from 
the  patentee,  in  Upper  Canada,  dated  5th  Feb- 
ruary, 1795,  for  the  consideration  of  two  hun- 
dred dollars,  to  Samuel  Umphrey,  which  was 
proved  and  recorded  in  the  office  of  the  clerk 
of  Cayuga,  on  the  4th  February,  1807. 

The  defendants  produced  a  deed,  dated  28th 

*A  person  in  possession  of  land  claiming  title, 
may  always  purchase  in  mi  outstanding  title  to  pro- 
tect that  possession.  Jackson  v.  Smith,  lii  Johns. 
408;  Jackson  v.  Harrington,  9  Cowen,  86;  and  a 
defendant  in  possession  without  claim  or  color  of 
title,  may,  it  seems,  destroy  a  plaintiff's  right  to  re- 
cover by  shewing  title  out  of  the  lessor  of  tin- 
plaintiff.  Schauber  v.  Jackson.  2  Wendell,  14  (re- 
versing the  judgment  in  7  Cowen,  187);  Jackson  v. 
Rowland,  6  Wendell.  flOf);  Lore  v.  Him  ins.  See  9 
Wheat.,  515. 

+See  Jackson  v.  Sharp.  0  Johns.,  IBS  :  Jackson 
v.  Hurgott,  10  Johns.,  457;  Jackson  v.  Elston,  12 
Johns.,  452;  James  v.  Morey,  2  Cowen,  240:  .lack- 
con  v.  Winslow,  9  Cowen,  13  :  Jackson  v.  Page.  4 
Wendell.  585:  Tuttle  v.  Jackson,  tl  Wendell.  213. 
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June,  1793,  which  had  been  duly  deposited  in 
the  clerk's  office,  from  Alexander  Humphrey 
to  Timothy  Benedict :  and  Frederick  Kuox,  a 
witness,  testified  that  he  saw  the  deed  exe- 
cuted by  the  grantor,  who  called  himself  Alex- 
ander Humphrey,  at  Fairfield  in  the  State  of 
Connecticut,  and  who  said  he  had  been  a 
sergeant  in  the  Army.  He  appeared  to  be 
about  45  years  of  age,  and  said  he  was  a  native 
of  Fairfield  ;  but  the  witness  never  saw  him 
before  nor  since  that  time. 

*A  deed  was  produced  from  Timothy  [*  1 38 
Benedict  to  Josiah  Masters,  dated  16th  July, 
1793,  for  the  lot  in  question. 

A  witness  for  the  plaintiff  testified  that  he 
knew  Alexander  Umphrey  more  than  forty 
years  ago ;  he  resided  in  Wallkill,  in  Ulster 
County,  and  enlisted  in  the  Army  during  the 
last  war,  and  the  witness  heard  that  he  was  a 
sergeant.  After  the  war  he  returned  to  Wall- 
kill,  where  he  resided  about  a  year,  and  then 
removed  into  Washington  County,  from 
|  whence  he  went  to  Canada.  The  witness 
knew  him  well,  and  that  he  always  wrote  his 
name  Alexander  Umphrey,  not  Humphrey, 
and  the  witness  had  seen  him  frequently  sign 
his  name  in  that  manner. 

The  defendant  then  produced  a  deed  from 
Alexander  Umphrey  to  Judah  Williams,  dated 
August  31,  1804,  which  was  recorded  7th 
April,  1806  ;  and  a  deed  from  Judah  Williams, 
dated  9th  April,  1806,  to  Josiah  Masters,  which 
was  duly  recorded. 

It  was  proved  that  Scofield,  one  of  the  de- 
fendants, about  7  years  since,  purchased  200 
acres,  part  of  the  lot  of  John  Atkinson,  and 
took  possession  ;  and  two  other  of  the  defend- 
ants occupied  parcels  under  Scofield,  and  two 
other  of  the  defendants  purchased  of  Atkinson 
one  hundred  acres  of  the  same  lot,  of  which 
they  took  possession.  Atkinson  claimed  title 
to  the  whole  lot,  by  virtue  of  a  deed  from 
Josiah  Masters,  executed  prior  to  the  31st  of 
August,  1804,  and  Scofield,  Ingersoll  and 
Smith  were  in  possession  prior  to  that  time. 
Judah  Williams,  afterwards,  brought  actions 
of  ejectment  against  them,  and,  pending  the 
suits,  Masters  purchased  the  title  of  Williams, 
and  the  suits  were  discontined. 

It  appeared  that  Alexander  Umphrey  died  at 
Augusta,  in  Upper  Canada,  the  18th  May.  1806. 
And  it  was  proved  that  he  had  said  that  he 
was  in  the  Army  of  the  United  States,  in  tin- 
New  York  Hue,  and  had  drawn  his  bounty 
lands.  A  witness  also  testified  that  the  deed 
of*theoth  of  February,  1795.  from  [*13» 
him  to  his  brother  Samuel  Umphrey,  was  exe- 
cuted at  Augusta. 

A  witness  also  testified  that  he  knew  Judah 
Williams,  and  saw  him  at  Augusta,  in  August, 
1804.  Williams  said  to  him.  "that  Alexander 
Umphrey  had  drawn  a  valuable  lot  of  land  in 
New  York,  which  he  should  be  glad  to  pur- 
chase, but  he  had  understood  that  Umphrcy 
had  fooled  it  away,  and  had  sold  it  several 
times,  and  did  not  consider  it  worth  his  trouble 
to  look  about  it." 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  defendants. 

A  motion  was  made  on  the  part  of  the  plaint- 
iff, to  set  aside-  the  verdict,  and  for  a  new  trial. 

.l/itjw*.  IltHiimin  and  Sfn-ji/n-rtl  for  the  plaint- 
iff. 
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Mr.  E.  Williams,  contra. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court  : 

1.  When  Williams  purchased  of  the  patentee, 
in  August,  1804,  Atkinson,  and  those  in  pos- 
session under  him,  held  the  lot  adversely, 
under  a  false  title  derived  from  a  fraudulent 
source,  and  not  from  the  real  patentee.  But 
as  Williams'  title  was  afterwards  purchased  in, 
by  Masters,  for  the  benefit  of  Atkinson,  and 
those  in  possession  under  him,  the  lessors  of 
the  plaintiff  cannot  set  up,  against  those  very 
tenants,  that  adverse  possession  to  defeat  the 
purchase  by  Williams.  The  defendants  have 
a  right  to  protect  themselves  under  that  title, 
equally  as  if  they  had  themselves  purchased  it, 
in  the  first  instance.  Why  nol  ?  The  party 
in  possession  may  always  purchase  in  an  out- 
standing title  ;  and  Atkinson  and  those  under 
him  have  a  right,  by  the  purchase  under  Will- 
iams, to  connect  themselves  with  the  patentee. 
The  prohibition  from  purchasing  pretended 
title  was  intended  for  the  benefit  of  the  party 
at  the  time  in  possession  ;  and  it  ought  not  to 
14O*]  *be  used  as  a  weapon  against  such 
party.  This  would  be  defeating  the  very  ob- 
ject and  policy  or  the  rule.  In  the  case  of 
Keite  v.  Clopton  (Carter,  18),  Sir  O.  Bridge- 
man,  Ch.  J.,  said  "that  an  act  may  be  void 
in  several  degrees :  1.  Void,  so  as  if  never 
done,  to  all  purposes,  so  as  all  persons  may 
take  advantage  thereof.  2.  Void  to  some  pur- 
poses only.  3.  So  void  by  operation  of  law, 
that  he  that  will  have  the  benefit  of  it  may 
make  it  good."  Quisquis  potent  renunciare  jure 
prose  introducto.  The  statute  allows  the  party 
in  possession  to  buy  any  pretended  title,  and 
there  is  no  reason  that  the  rule  making  the 
purchase  of  a  pretended  title  void  should  be 
applied  to  a  purchase  set  up  by  the  very  party 
in  possession  at  the  time.  The  title  so  set  up 
cannot  be  to  the  prejudice  of  any  person.  It 
is  not  within  the  mischief  of  maintenance. 

The  deed  from  the  patentee  to  Williams  be- 
ing first  recorded,  is  entitled,  by  the  statute,  to 
a  preference.  Nothing  can  defeat  this  prefer- 
ence but  the  fact  that  Williams,  when  he  made  j 
the  purchase,  had  notice  of  the  prior  convey- 
ance from  the  patentee  of  the  5th  of  February, 
1795.  There  is  no  pretense  that  he  had  any 
express  knowledge  of  that  specific  conveyance ; 
and  the  only  ground  from  which  we  can  de- 
duce any  implied  or  constructive  notice  of  it, 
arises  from  the  conversation  which  Williams 
had  with  a  third  person  about  the  time  of  the 
purchase,  in  which  he  said  that  "he  had  un- 
derstood that  Umphrey  had  fooled  away  the 
lot,  and  had  sold  it  several  times,  and  did  not 
consider  it  worth  his  trouble  to  look  about  it." 
Even  if  we  were  to  admit  that  implied  notice 
will  supply  the  absence  of  the  registry  of  the 
prior  conveyance,  this  conversation,  unaccom- 
panied with  other  circumstances,  is  too  loose 
to  justify  the  inference  of  such  notice.  The 
purchaser  under  the  prior  deed  was  not  in  pos- 
session, and  never  had  been.  That  deed  had 
been  executed  nine  years  before,  and  had  been 
suffered  to  remain  dormant,  not  only  without 
141*]  being  recorded,  but  *without  any 
transfer  of  possession,  or  any  act  of  ownership 
on  the  part  of  the  purchaser.  If  the  vague 
reports  which  Williams  might  have  heard  be 
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applied  to  this  particular  prior  deed,  he  might 
well  have  presumed  that  it  was  not  bonafde, 
or  had  been  cancelled  ;  and  it  would  be  rigor- 
ous to  deprive  him  of  his  regular  legal  title 
under  the  statute,  by  the  imputation  of  a  fraud 
so  imperfectly  supported.  In  the  case  of  Hine 
v.  Dodd(Z  Atk.,  275)  Lord  Hardwicke  said 
that  mere  suspicion  of  notice  was  not  enough 
to  break  in  upon  the  Registry  Act,  and  that 
nothing  short  of  fraud,  or  clear  and  undoubted 
notice,  would  do.  This  decision  was  cited 
with  much  approbation  by  the  Master  of  the 
Rolls,  in  Jolland  v.  Stainbridge  (3  Vesey,  478). 
But  if  Williams  did  purchase  with  notice,  the 
subsequent  purchase  by  Masters  from  him  is 
not  to  be  affected  by  the  fraud  of  Williams. 
It  is  a  settled  rule,  that  if  one  affected  with 
notice  conveys  to  one  without  notice,  the  latter 
shall  be  protected  equally  as  if  no  notice  had 
ever  existed.  (2  Term.,  384;  2  Fonb.,  153; 
Amb.,  313;  1  Johns.  Rep.,  573,  574.) 

The  motion,  on  the  part  of  the  plaintiff, 
ought,  therefore,  to  be  denied. 

Motion  denied. 

Cited  in— 10  Johns.,  462;  13  Johns.,  245;  13  Johns., 
413 ;  1  Cow.,  645 ;  8  Cow..  264 ;  5  Denio,  191 ;  3  Johns. 
Ch.,  147 ;  6  Paige,  329 ;  10  N.  Y.,  518 ;  13  N.  Y.,  518,  540; 
15  N.  Y.,  364 ;  79  N.  Y.,  31 ;  3  Barb.,  654 ;  6  Barb.,  78  ; 
46  Barb.,  215 :  8  Bos.,  169 ;  2  Sum.,  554. 


JACKSON,  ex  dem.  HARRIS, 

®. 
.  MARGARET  HARRIS. 

Will  —  Construction  —  Legacies   Charged  Against 
Devisee  —  Contingent  —  Estate  for  Life. 

A,  by  his  last  will,  devised  as  follows  :  "As  touch- 
ing such  worldly  estate  wherewith  it  hath  pleased 
God  to  bless  me,  I  give,  devise,  and  dispose  of  the 
same,  in  the  following1  manner  and  form  :  First,  I 
give  to  Jeremiah,  my  eldest  son,  £40,  to  be  levied 
out  of  my  estate  ;  to  my  son  Jacob  £40,  &c.;  to  mv 
daughter  E.  §5,  &c.;  to  my  youngest  son  James,  I 
give  and  bequeath  a  certain  lot,  &c.  Also,  to  my 
beloved  son  Henry,  I  give  and  bequeath  all  this  cer- 
tain lot  of  land  which  I  now  possess,  with  the  farm- 
ing utensils,"  &c.,  and  added,  "all  these  legacies  be- 
fore mentioned  to  be  paid  on  the  first  of  May,  1805, 
and  to  be  raised  and  levied  out  of  my  estate";"  and 
then  appointed  his  son  Henry  and  another  person 
his  executors.  It  was  held  that  Henry  took  an  es- 
tate for  life  only,  it  being  contingent  whether  the 
devisee  would  be  chargeable  with  the  payment  of 
the  legacies. 

Citations—  Cowp.,  660  ;  3  Burr.,  1618  :  3  Wils.,  141  ; 
414  ;  11  East,  220  ;  2  Ves.  Juu.,  48  ;  4  Cruise's  Dig., 
249  ;  Doug..  759  ;  2  Atk.,  341  ;  8  T.  R..  497  ;  5  East,  87,. 


was  an  action  of  ejectment,  tried  be- 
JL  fore  Mr  Justice  Spencer  at  the  Schenec- 
tady  Circuit,  the  24th  October,  *1810,  [*142 
when  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  fol- 
lowing case  : 

Ebenezer  Harris,  who  died  seised  of  the 
premises  in  question,  by  his  last  will,  dated 
the  12th  March,  1800,  devised  as  follows  :  "As 
touching  such  worldly  estate  wherewith  it  has 
pleased  God  to  bless  me  in  this  life,  I  give,  de- 
vise, and  dispose  of  the  same  in  the  following 
manner  and  form  :  First,  I  give  to  Jeremiah, 
my  eldest  son,  forty  pounds,  &c.,  to  be  levied 
out  of  my  estate.  Also,  I  give  to  my  son  Jacob, 
forty  pounds,  to  be  raised  out  of  my  estate, 
&c.,  and  my  daughter  Elizabeth  five  dollars. 
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Also,  to  Polly  I  give  thirty  pounds,  &c.  Also, 
to  Phebe  I  give  thirty  pounds,  &c.  Also,  to 
ray  youngest  son  James,  I  give  and  bequeath 
one  certain  lot  of  ground,  being  part  of  lot 
Xo.  139,  &c.  Also  to  my  beloved  son  Henry 
I  give  and  bequeath  all  this  certain  lot  of  land, 
which  I  now  possess,  and  is  known  by  No. 
136,  together  with  the  farming  utensils,  &c. 
Further,  I  give  Henry  a  good  bed,  &e. ;  to 
Henry,  Polly,  and  Phebe,  all  the  household 
furniture,  &c.  All  these  several  legacies  be- 
fore mentioned,  is  to  be  paid  the  1st  day  of 
May,  1805,  all  of  which  is  to  be  raised  and 
levied  out  of  my  estate ;  and  also,  I  do  appoint 
John  Victory  and  Henry  Harris  my  execu- 
tors," &c. 

It  was  proved  by  one  of  the  executors  that 
all  the  debts  and  legacies  were  paid  out  of  the 
personal  estate,  which  was  appraised  in  the 
inventory  at  $1,071,  and  the  debts  and  lega- 
cies amounted  to  $509.36. 

Henry  Harris,  the  devisee  named  in  the  will 
of  Ebenezer  Harris,  died,  after  making  his 
will,  dated  16th  March,  1810;  and  after  giving 
several  legacies  to  be  raised  out  of  his  estate, 
he  devised  as  follows  :  "And  the  rest  of  ray 
estate,  after  paying  my  debts  and  the  several 
legacies,  I  give  to  my  beloved  wife  Margaret." 
Margaret  Harris,  the  defendant,  has  been  in 
14&*]  possession  of  the  premises  *since  the 
death  of  her  husband  Henry  Harris,  and  claims 
to  hold  adversely  to  the  lessors,  who  are  the 
children  and  grandchildren  of  Ebeuezer  Har- 
ris. 

Mr.  J.  B.  Yatea,  for  the  plaintiff,  contended 
that  Henry  Harris,  by  the  words  of  the  will 
of  Ebenezer  Harris,  took  no  more  than  an  es- 
tate for  life.  The  words,  •'  I  give  to  my  be- 
loved son  Henry  all  that  certain  lot,"  &c.,  are 
not  of  themselves  sufficient  to  pass  an  estate  in 
fee.  Then,  do  the  introductory  words  give 
them  a  greater  extent  ?  But  the  introductory 
words  must  be  connected  with  the  devising 
clause,  to  aid  or  explain  it.  (Denn.  v.  Oarkin, 
Cowp.,  657.)  But  even  if  the  prefatory  words 
are  connected  with  the  subsequent  clause,  they 
will  have  no  effect,  unless  there  be  some  am- 
biguity in  the  devise.  It  has  been  repeatedly 
decided  that  the  introductory  words  themselves 
are  not  sufficient  to  carry  a  fee.  (Cowp.,  352  ; 
5  Term  Rep.,  13,  292,  558;  6  Term  Rep.,  175, 
610;  3  Atk.,  486,  ns,tf.)  The  case  of  Frof/mor- 
ton  v.  Wright  (3  Wils.,  414)  is  perfectly  analog- 
ous ;  and  Lord  Chief  Juitticf  De  Grey  said  that 
words  such  as  are  used  in  this  will,  were  never 
determined  to  carry  a  fee  ;  that  the  words  are 
merely  descriptive  of  the  locality,  not  of  the 
quantity  of  the  estate. 

It  may,  perhaps,  be  said  that  the  legacies 
were  chargeable  on  the  real  estate  devised. 
But  there  are  no  words  in  the  will  which  make 
them  a  charge  on  the  real  estate.  Even  if  tin- 
real  estate  was  intended,  yet  the  devisee  will 
not  take  a  fee,  unless  the  real  estate  devised  be 
specifically  charged.  (6  Co.,  16 ;  2  Atk.,  341  ; 
8  Term  Rep.,  497). 

It  will  be  objected  that  the  parol  evidence, 
to  show  that  the  personal  estate  was  sufficient 
to  pay  all  the  debts  and  legacies,  was  inadmis- 
sible. In  Doe  v.  fiucknsl(6  Term  Rep.,  610) 
it  seems  to  have  been  regarded  as  admissible, 
and  Lord  Kenyon  considered  it  as  perfectly 
satisfactory,  though  not  the  ground  of  the  de- 
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cision  in  that  case  ;  and  such  appears  to  have 
been  the  opinion  in  the  case  of  Moore  v.  Price 
(3  Keb.,49). 

*  Messrs.  Henry  and  Van  Vechten,con-  [*144 
tra.  The  testator  sets  outs,  in  the  usual  words, 
denoting  an  intention  to  pass  all  his  estate,  real 
as  well  as  personal.  He  then  gives  several 
legacies,  chargeable  on  his  estate,  and  then 
other  legacies,  and  fixes  a  time  for  their  pay- 
ment, and  declares  that  they  are  to  be  raised 
out  of  his  estate. 

Parol  evidence  to  show  that  the  personal  es- 
tate only  was  intended  to  be  charged  with  the 
debts  and  legacies,  is  clearly  inadmissible.  In 
Ulrich  v.  Litchfield  (2  Atk.,  372)  Lord  Hard- 
wicke  said  that  there  were  only  two  cases  in 
which  parol  evidence  could  be  admitted  in 
the  construction  of  a  will— first,  to  ascertain 
the  person,  where  there  are  two  of  the  same 
name,  and  second,  to  rebut  a  resulting  trust. 
These  are  cases  of  a  latent  ambiguity.  But 
there  is  no  such  ambiguity  here.  A  man's 
whole  estate  comprehends  the  real  as  well  as 
personal,  and  any  parol  evidence  to  confine 
the  meaning  to  personal  estate  would  contra- 
dict the  will.  Admitting  that  there  was  per- 
sonal estate  sufficient  to  pay  all  the  debts  and 
legacies,  it  does  not  follow'that  it  was  the  in- 
tention of  the  testator  that  the  personal  estate 
should  be  exclusively  applied  to  that  purpose. 

Then,  we  contend'that  the  devise  to  Henry 
Harris  passed  a  fee  by  necessary  implication, 
the  legacies  being  in  gross,  payable  on  a  cer- 
tain day,  out  of  the  whole  estate,  and  not  out 
of  the  profits.  Though  the  introductory 
words  cannot  control  the  devise,  yet  they  may 
be  received,  in  explanation  of  the  intention. 
(Cases  temp.  Talb.,  157).  Appointing  the  de- 
visee executor,  shows  an  intention  that  the 
land  should  be  sold  for  the  payment  of  the 
legacies.  The  words  "all  these  legacies  are  to 
be  raised  and  levied  out  of  my  estate,"  are  as 
strong  as  a  devise  of  lands  to  pav  debts.  (3 
Burr.,  1623;  3  Wils.,  143).  This  point  was 
expressly  decided  in  Jackson,  ex  dem.  Decker 
etal.,v.~3ferreU  (6  Johns.  Rep.,  185)  in  this 
court.  The  charge  is  on  the  whole  estate, 
which  includes  real  as  well  as  personal.  The 
court  cannot  confine  it  exclusivelv  to  the 
*personal  estate.  (5  East,  87,  97.)  It  is  [*145 
enough  if  the  devisee  might,  by  possibility,  be 
injured,  if  the  estate  was  not  construed  to  be  a 
fee. 

SPENCER,  ./.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  arc  the  heirs-at- 
law  of  Ebene/er  Harris,  and  claim  as  such. 
The  defense  set  up  is  that  E.  Harris  devised 
the  premises  in  question  to  Henry  Harris,  and 
that  he  devised  them  to  the  defendant. 

The  question,  then,  between  the  parties, 
turns  on  the  will  of  E.  Harris,  and  whether 
under  it  Henry  Harris  took  an  estate  for  life, 
or  an  estate  in  fee-simple.  It  has  been  con- 
tended, on  the  part  of  the  defendant,  that 
Henry  took  a  fee  under  the  will — 1st,  in  con- 
sequence of  the  charge  on  the  real  estate  de- 
vised; and  3d,  by  the  words  in  the  introduc- 
tory part  of  his  will,  by  which  lie  evinces  an 
intention  to  make  an  entire  disposition  of  his 
estate. 

It  appears  to  be  well  settled  that  the  decla- 
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ration  of  an  intention  to  dispose  of  an  estate, 
"in  manner  and  form  following,"  or  such  like 
words,  will  not  carry  a  fee.  The  declared  in- 
tention has,  sometimes,  been  called  in  aid  to 
ascertain  the  quantity  and  extent  of  the  de- 
vise, but  has  never  been  adjudged  sufficient 
to  determine  the  quantity  of  interest  which  the 
devisee  took.  (Cowp.,  660 ;  3  Burr.,  1618  ;  3 
Wils.,  141,  and  414;  11  East,  220). 

The  will  gives  the  premises  by  these  words  r 
"Also  to  my  beloved  son  Henry  Harris,  I  give 
and  bequea'th  all  this  certain  lot  of  land,  which 
I  now  possess,  and  is  known  by  No.  136,  to- 
gether with  all  my  farming  utensils,  and  like- 
wise the  stock  belonging  to  my  estate  ;"  then, 
after  some  specific  legacies,  are  these  words: 
' '  all  these  several  legacies  before  mentioned, 
is  to  be  paid  the  first  of  May,  1805,  all  of  which 
is  to  be  raised  and  levied  out  of  my  estate. " 
146*]  The  residuum  of  the  testator's  *personal 
property  is  not  disposed  of,  and  he  makes 
Henry  Harris  and  another  person  his  execu- 
tors. 

Some  stress  was  placed  on  the  word  "all," 
in  the  devise  of  the  premises  to  Henry.  To 
show  that  such  a  word  is  to  be  taken  as  de- 
scriptive of  locality  and  not  of  interest,  the 
cases  of  Bailis  \.  Gale  (2  Ves.,  Juu.,  48;  4 
Cruise's  Dig.,  249),  and  Right  v.  Sidebotham 
(Doug.,  759),  are  in  point. 

In  deciding  this  case,  we  do  not  think  it  ne- 
cessary to  examine  and  pronounce  on  the  dif- 
ference between  the  effect  of  a  charge  on  the 
person  of  the  devisee,  in  consequence  of  the 
devise,  and  a  charge  on  the  estate  devised  ; 
there  is  some  subtilty  in  the  distinctions  on 
this  subject.  But  we  are  of  opinion  that  Henry 
Harris  took  only  a  life  estate  in  the  lands  de- 
vised, on  the  principle  that  it  was  contingent 
whether  the  devisee  ever  would  be  chargeable 
with  the  payment  of  the  legacies ;  and  that  to 
carry  a  fee  by  implication,  it  is  necessary 
that  the  charge  should  be  absolute  and  cer- 
tain. 

The  charge  here  is  on  the  testator's  estate 
generally ;  and  iLimports  his  property,  his  es- 
tate, as  well  personal  as  real.  If  the  person- 
ality was  sufficient  to  pay  the  legacies,  that 
fund  must  be  first  resorted  to,  for  it  is  the  nat- 
ural and  legal  fund  for  the  payment  of  debts 
and  legacies.  The  leading  case  which  decides 
that  a  contingent  charge  on  a  real  estate  will 
not  carry  a  fee,  is  that  of  Merson  v.  Blackmore 
(2Atk.,  341).  The  Master  of  the  Rolls,  in 
giving  his  opinion,  said,  "where  a  gross  sum 
is  to  be  paid  out  of  the  lands,  to  be  sure,  it 

fives  a  fee  to  the  devisee  of  those  lands.  But 
ere,  the  debts  are  not,  at  all  events,  charged 
on  the  real  estate,  but  only  contingently,  if 
the  personal  estate  should  be  deficient,  and 
therefore  does  not  come  up  to  the  cases  cited, 
of  a  gross  sum  to  be  paid  out  of  land,  and  con- 
sequently gives  no  more  than  an  estate  for 
life%"  The  very  point  arose  in  Doe  v.  Allen 
(8  Term  Rep.,  497).  The  decision  of  the 
Master  of  the  Rolls  in  Merson  v.  Blackmore  was 
147*]  cited  *and  sanctioned  by  the  court.  The 
case  of  Doe  v.  Snelling  (5  East,  87)  does  not 
overrule  the  cases  last  cited,  but  proceeds  on 
a  different  principle. 

We  give  no  opinion  as  to  the  admissibility  of 
the  parol  proof,  going  to  show  that  the  execu- 
tors took  a  personal  estate  more  than  sufficient 
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to  pay  off  all  the  debts  and  legacies,  as  it 
is  not  necessary  to  the  decision  of  the  cause. 

The  plaintiff  must  have  judgment. 

Cited  in— 10  Johns.,  153;  13  Wend.,  584;  1  N-   Y 
491 ;  2  Barb.,  132 ;  30  Barb.,  334 ;  3  Mason,  216. 


M'CULLUM  v.  GOURLAY. 

Wager — Money  Paid — No  Relief. 

Where  a  bet  or  wager  is  lost,  and  the  money  or 
property  has  been  fairlvpaid  or  delivered,  the  court 
will  not  help  the  plaintiff. 

Where  A  delivered  to  B  two  firkins  of  butter,  and 
agreed  that  if  P  was  elected  governor  of  the  State, 
B  should  pay  a  certain  price  tor  the  butter ;  other- 
wise, he  was  to  pay  nothing ;  and  P  was  not  elected, 
it  was  held  that  A  had  no  right  of  action  against  B 
for  the  butter. 

Citations— 4  Johns.,  426;  1  East,  98;  8  T.  R.,  75;  2 
Comyn  on  Cont..  120. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  The  plaintiff  brought  his  action 
against  the  defendant  before  the  justice,  to  re- 
cover the  price  of  two  firkins  of  butter,  de- 
livered to  the  defendant,  and  for  which  he  gave 
a  receipt  to  the  plaintiff  "to  account  with  him 
for  the  same ;  that  is,  if  Jonas  Platt,  Esq. ,  is 
elected  governor  of  the  State,  the  defendant  is 
to  pay  twenty-nine  cents  per  pound  for  the 
butter,  and  if  not,  he  is  to  pay  nothing."  The 
justice  gave  judgment  for  the  defendant. 

Mr.  P.  Van  Vechten  for  the  plaintiff  in  error. 

Mr.  Rodman,  contra. 

Per  Curiam.  The  butter  was  delivered,  in 
the  first  instance,  to  the  defendant,  the  winner, 
and  the  payment  was  to  depend  on  the  event 
of  the  election  of  governor.  The  plain  tiff  lost 
the  bet,  and,  by  the  terms  of  sale,  he  was  not, 
in  that  event,  to  be  paid  anything  for  the  but- 
ter. This  case  does  not  appear  to  come  within 
thatof.#w7m  v.  Riker  (4  Johns.  Rep.,  426). 
The  plaintiff  has  now  no  right  of  action  ;  for 
potior  est  conditio  defendentis.  The  courts  will 
not  help  *the  plaintiff  to  obtain  relief  [*148 
from  a  bet,  when  the  money  or  property  has 
been  fairly  paid  or  delivered.  (I  East,  98;  8 
Term  Rep*.,  75  ;  2  Comyn  on  Contracts,  120.) 

The  judgment  must  be  affirmed. 
Cited  in— 11  Johns.,  29 ;  12  How.  Pr.,  113. 


NOTE.— Wager— Recovery  from  winner. 

The  courts  of  this  country  usually  held  that  at 
common  law  no  action  would  lie  to  recover  money 
paid  to  the  winner  of  a  wager  by  the  loser.  See  Rust 
v.  Gott,  9  Cow.,  169 ;  Lewis  v.  Miner,  3  Den.,  103 : 
Perkins  v.  Eaton,  3  N.  H.,  152 ;  Welsh  v.  Cutler,  44 
N.  H.,  561 ;  Danforth  v.  Evans,  16  Vt.,  538 ;  Thrift  v. 
Redman,  13  la.,  25 :  Hass  v.  Layton,  3  Ohio  St.,  352 ; 
Hickerson  v.  Benson,  8  Mo.,  8.  See,  however,  N.  Y. 
Rev.  Stat.,  1882,  p.  1962,  sec.  9,  and  statutes  of  other 
States;  also,  Lacaussade  v.  White,  7  T.  R.,  535; 
Hawson  v.  Hancock,  8  T.  R.,  575,  and  stat.,  8  &  9 
Viet.,  ch.  109. 

Upon  the  construction  of  the  N.  Y.  Stat.,  see 
Langworthy  v.  Broomley,  29  How.  Pr.,  92 :  McKeon 
v.  Caherty,  3  Wend.,  494 ;  Ruckman  v.  Pitcher,  20  N. 
Y.,  9;  Lewis  v.  Miner,  3  Den.,  103. 

See,  generally,  Davis  v.  Orme,  36  Ala.,  540 ;  Nealy 
v.  Powell,  20  Ark.,  163 ;  Leverett  v.  Stegall,  23  Ga., 
257;  M'Hatton  v.  Bates,  4  Blackf.,  63;  Plummer  v. 
Gray,  8  Gray,  243 ;  Grace  v.  McElroy,  1  Allen,  563 ; 
Commonwealth  v.  Robbing,  26  Pa.  St..  165. 
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HOLLY  «.  RATHBONE. 

1.  Trustee  of  Funds — Promise  to  Pay  Debt  of 
Cestui  Que  Trust — Consideration.  2.  Return 
to  Certiorari — Evidence — Presumption. 

A,  an  overseer  of  the  poor,  had  the  management 
.and  control  of  the  property  of  B,  a  pauper,  and  re- 
ceived moneys  belonging  to  her,  in  consideration  of 
which  he  promised  C  to  pay  him  a  debt  due  to  him 
from  B.  This  was  held  a  valid  undertaking,  it  be- 
ing an  express  promise  in  writing,  and  founded  on 
a  valuable  consideration. 

On  a  return  to  a  certiorari,  the  promise  on  which 
the  suit  below  was  brought  was  presumed  to  be  an 
express  promise  in  writing,  when  no  fact  appeared 
to  the  contrary. 

Citation— 7  Johns.,  99. 

IX  ERROR,  on  certiorari,  from  a  justice's 
court.  Rathbone  sued  Holly  before  a  jus- 
tice, and  in  his  declaration  stated  that  Holly 
was  one  of  the  overseers  of  the  poor  of  Cam- 
den,  and,  as  such,  has  received  certain  moneys 
of  Elizabeth  Potter,  a  pauper  of  that  town, 
and  expected  to  receive  more  moneys  which 
belonged  to  the  pauper,  and  that  in  considera- 
tion thereof  he  promised  to  pay  to  the  plaint- 
iff a  certain  debt  due  from  Elizabeth  Potter  to 
the  plaintiff  ;  and  that  Holly  did,  in  fact,  re- 
ceive moneys  of  the  pauper  sufficient  in 
amount  to  pay  the  debt  of  the  plaintiff. 

The  defendant  pleaded  non  assumpsit,  and 
the  statute  of  frauds. 

It  was  proved  that  Holly,  as  overseer  of  the 
poor,  had  the  management  of  the  property  of 
the  pauper,  and  had  received  money  belonging 
to  her  ;  and  on  that  account  made  the  promise 
to  the  plaintiff,  and  had  paid  him  seventy 
•cents  in  part  of  the  debt,  and  engaged  to  pay 
the  residue,  being  four  dollars.  The  justice 
gave  judgment  for  the  plaintiff  below. 

Mr.  Clark,  for  the  plaintiff  in  error,  cited  1 
Term  Rep.,  72  ;  2  Vesey,  341  ;  6  Bro.  P.  C., 
45;  Ambler,  586;  Roberts  on  Frauds,  138, 
140. 

Mr.  H.  Bleecker,  contra,  cited  1  Comyn  on 
Contracts,  26  ;  Bull.  N.  P.,  129  ;  2  East,  507  ; 
•Cowper,  284,  289. 

149*]  *Per  Ouriam.  As  it  appeared  from 
the  proof  that  Holly  was  not  only  the  overseer 
of  the  poor,  but  that  he  actually  had  the  man- 
agement and  control  of  the  property  of  the 
pauper,  and  as  a  trustee,  with  the  fund  in 
hand,  made  a  promise,  the  case  comes  within 
the  doctrine  in  Beecker  v.  Beecker  (7  Johns. 
Rep.,  99). 

The  promise  is  to  be  taken  to  have  been  an 
express  promise  in  writing,  as  the  plaintiff  in 
error  has  not  called  for  any  fact  from  the  jus- 
tice, to  rebut  that  presumption.  This  was 
said,  in  Beecker  v.  Beecker,  to  be  the  acknowl- 
edged rule.  The  promise  was  one  which 
Holly  ought,  in  duty,  as  trustee,  to  have  per- 
formed ;  and  it  was  founded  on  a  valuable 
consideration. 

The  judgment  ought  to  be  affirmed. 


Cited  in -12  Johns.,  278;  66  Barb.,  71:  13   Hunk. 
Reg.,  583. 


ANGEL  v.  FELTON. 

Note — Settlement  of  Account — Evidence — Note 
Lost — Action — Debt  of  Wife  before  Marriage 
— Parties. 

Where  a  note  is  given  to  settle  an  account,  the 
plaintiff  cannot  give  in  evidence  the  account,  nor 
can  he  give  parol  evidence  of  the  contents  of  the 
note,  unless  he  clearly  shows  that  the  note  has  been 
lost  or  destroyed. 

The  husband  cannot  be  sued  alone  for  the  debt  of 
his  wife,  contracted  before  their  marriage. 

Citations— 1  Johns.,  34,  37 ;  7  T.  R.,  348. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  The  plaintiff  below  brought  an 
action  against  the  defendant  below,  before  the 
justice,  and  demanded  six  dollars  and  seven 
cents,  on  account.  It  appeared  that  Betsey 
Thorpe,  having  given  a  note  to  the  plaintiff 
for  six  dollars  and  seven  cents,  afterwards 
married  the  defendant,  and  that  the  present 
suit  was  brought  for  the  same  debt.  The  note 
was  not  offered  in  evidence,  nor  was  any  rea- 
son assigned  for  its  not  being  produced,  ex- 
cept the  hearsay  report  of  witnesses,  that  the 
note  had  been  destroyed.  Some  evidence  was 
also  given  of  the  note  having  been  altered,  but 
it  was  vague  and  inconclusive.  The  jury 
found  a  verdict  for  the  plaintiff  for  six  dol- 
lars and  seven  cents,  on  which  judgment  was 
rendered. 

Per  Ouriam.  The  demand  was  founded  on 
a  note  given  by  the  wife  of  the  defendant, 
when  sole.  The  note  was  not  produced  and 
there  was  some  mention  made  of  *an  [*15O 
alteration  of  it,  but  no  account  was  given  why 
it  was  not  produced.  There  were  some  loose 
reports  of  its  having  been  destroyed.  These 
reports  were  not  sufficient  evidence  of  that 
fact,  so  as  to  warrant  parol  evidence  of  its 
contents ;  and  if  any  inference  was  to  be 
drawn  from  them,  it  was  that  the  note  had 
been  voluntarily  discharged  by  the  plaintiff. 
The  plaintiff  was  not  entitled  to  give  tke  ac- 
count in  evidence  for  which  the  note  had  been 
taken  (see  1  Johns.  Rep. ,  34,  37) ;  nor  was  the 
defendant  liable  to  be  sued  alone  without  his 
wife.  This  was  so  decided,  on  a  motion  in 
arrest  of  judgment,  in  the  case  of  Hutchinson 
v.  Hfwuon  (7  Term  Rep. ,  348). 

The  judgment  below  must  be  reversed. 

Cited  in— 10  Johns.,  105 ;  8  Cow..  80 ;  12  Wend.,  175 ; 
13  Wend.,  273 ;  3  Donio,  421 ;  4  Barb.,  353 ;  10  Log- 
Obs.,  58. 


CHESTNEY  v.  COON. 

Construction — Toll  Road  Aft. 
Under  tho'act  (22d  seas.,  ch.  30,  see.  11),  and  the 


NOTE.— GMng  of  note  fur  itrrratent  >\rht~Re- 
cnvfr\i<m  original  nbUgalion — Aof*  mmttbc •accinttit- 
ed  fin-. 

where  u  debtor  has  given  his  negotiable  not*-  for 
a  debt,  the  creditor  cannot  recover  on  the  original 
debt  without  producing  and  cancelling  the  note  or 
proving  it  lost  or  destroyed.  Holmes  v.  D'Camp,  1 
Johns.,  34  :  1'mtanl  v.  Tackington,  10  Johns.,  104  ; 
Smith  v.  Lockwood,  10  Johns.,  3tMt;  Kurdiek  v. 
tir.-.'ii.  15  Johns.,  247;  Raymond  v.  Merchant,  3 
i'.,»..  147:  Miller  v.  Lumsden.  It)  III.,  Ml  :  Matthews 
v.  Dan-.  30  Md..  24*. 

I'pon  the  general  subject  of  payment  by  note,  se»- 
Herring  v.  Sanger,  3  Johns,  ('us..  71;  Murray  v. 
Gouverneur,  2  Johns.  Cas.,  t'W,  note*. 
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act  (31st  seas.,  ch.  213),  a  person  is  exempt  from  pay- 
ing toll  on  the  First  Great  Western  Turnpike,  when 
going  to  mill  in  a  town  different  from  that  in  which 
he  resides,  if  it  appears  that  he  usually  went  to  such 
mill  when  there  was  no  grinding  in  his  own  town, 
and  that  he  went  for  no  other  purpose  than  to  have 
his  corn  ground. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  Coon  sued  Chestney  before  the 
justice,  in  debt  for  five  dollars,  for  exacting 
toll,  as  a  toll-gatherer,  at  the  toll-gate,  on  the 
First  Great  Western  Turnpike,  when  the 
plaintiff  was  going  to  and  returning  from  a 
grist-mill,  for  the  purpose  of  having  his  grain 
ground. 

It  appeared  that  Chestney,  though  told  that 
the  plaintiff  was  going  to  Watson's  grist-mill 
with  grain  to  be  ground,  exacted  the  toll,  and 
after  the  grain  was  ground,  the  defendant 
obliged  the  plaintiff  to  pay  toll,  though  in- 
formed by  the  plaintiff  and  the  miller  that  the 
plaintiff  had  gone  to  the  mill  for  no  other  pur- 
pose. It  appeared  that  the  plaintiff  resided  in 
Carlisle,  and  Watson's  grist-mill  is  in  Scho- 
harie,  on  or  near  the  turnpike,  and  that  the 
plaintiff  and  his  neighbors  generally  went  to 
Watson's  mill,  when  there  was  no  grinding  at 
the  mill  in  Carlisle. 

The  act  (22d  sess.,  ch.  30,  sec.  11)  provides 
that  no  toll  shall  be  received  "  from  any  per- 
151*]  son  passing  to  or  from  *public  wor- 
ship, or  to  or  from  his  common  business  on 
his  farm,  or  to  or  from  any  mill ; "  and  the 
Act  passed  llth  April,  1808  (31st  sess.,  ch. 
213),  explanatory  of  the  former  act,  says,  per- 
sons shall  be  exempt  from  toll  "  going  to  or 
returning  from  any  grist-mill  to  which  such 
person  usually  resorts,  for  the  sole  purpose  of 
grinding  for  the  use  of  his  family,  or  of  those 
who  may  employ  him,  and  no  other." 

The  justice  gave  judgment  for  the  plaintiff 
below. 

Per  Curiam.  The  evidence  was  sufficient  to 
support  the  judgment.  The  plaintiff  below 
went,  as  it  appears,  to  Watson's  grist-mill  to 
get  his  grain  ground,  and  for  no  other  pur- 
pose, and  he  generally  went  there  when  he 
could  not  have  it  ground  in  his  own  town. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-12  Barb.,  651.    See  16  Barb.,  15. 


BRADISH  «.  SCHENCK. 

Parties — Trespass — Land  Let  on  Shares — Non- 
Joinder. 

Letting  land  upon  shares,  for  a  single  crop  does 
not  amount  to  a  lease  of  the  land,  and  the  owner 
alone  can  bring  trespass.  If  one  of  two  tenants  in 
common  brings  an  action  of  trespass,  the  omission 
to  join  the  other  can  only  be  taken  advantage  of  by 
a  plea  in  abatement. 

Citations— Cro.  Eliz.,  143;  1  Saund.,  291  G. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  Schenck  brought  an  action  of  tres- 
pass against  Bradish,  before  the  justice,  for 
damage  done  by  the  hogs  of  the  defendant, 
by  breaking  into  the  inclosure  of  the  plaintiff, 
and  destroying  his  corn,  &c.  And  the  plaint- 
iff produced  the  certificate  of  the  fence-view- 
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ers,  appraising  the  damage,  pursuant  to  the 
act  (24th  sess.,  ch.  78,  sec.  16  ;  2  R.  8.,  517, 
sees.  2,  3),  at  seven  dollars.  The  defendant 
pleaded  that  the  plaintiff  had  distrained  the 
hogs,  and  impounded  them  before  the  com- 
mencement of  the  suit ;  and  that  the  plaintiff 
was  not  in  possession  of  the  land  on  which 
the  trespass  was  alleged  to  have  been  commit- 
ted. 

*It  was  proved  that  one  Curtiss  took  [*152 
the  land  of  the  plaintiff,  and  planted  it  with 
corn,  upon  shares.  The  hogs  of  the  defend- 
ant were  twice  driven  out  of  the  field,  and 
were  afterwards  impounded  by  the  plaintiff, 
and  about  five  days  thereafter  rcplevied.  The 
action  of  replevin,  grounded  on  the  original 
distress  damage-feasant,  was  withdrawn  soon 
after  it  was  commenced  ;  but  it  did  not  appear 
why  it  was  withdrawn,  or  whether  it  was  set- 
tled before  the  commencement  of  the  action 
of  trespass.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  the  justice  gave  judgment. 

Per  Curiam.  Letting  land  upon  shares,  if 
for  a  single  crop,  is  no  lease  of  the  land,  and 
the  owner  alone  must  bring  trespass  for  break- 
ing the  close.  (Cro.  Eliz.,  143.)  Schenck  and 
Curtiss  were  tenants  in  common  of  the  corn  ; 
but  the  omission  to  join  Curtiss  was  only  to 
be  taken  advantage  of  by  pleading  it  in  abate- 
ment. (1  Saund.,  291,  G.) 

We  ought  to  intend  that  the  action  of  re- 
plevin was  at  an  end  when  this  suit  was 
brought,  if  we  can  take  notice  of  it  all.  It 
was  not  pleaded,  and  the  only  proof  of  its  ex- 
istence was  by  parol. 

The  judgment  must  be  affirmed. 

Modifled-39  N.  Y.,  134. 

Approved — 17  Hun,  14. 

Cited  in— 8  Cow.,  221;  15  Wend.,  379,  622;  1  Hill, 
244 ;  49  N.  Y.,  27 ;  2  Lans.,  219 :  4  Abb.  App.,  Dec., 
371 ;  15  Barb.,  597 ;  17  Barb.,  155  ;  19  Barb.,  665 ;  3 
How.  Pr.,  229  ;  16  How,  Pr.,  456 ;  32  How.  Pr.,  407  ;  19 
Abb.  Pr.,  368 ;  1  Rob.,  534 ;  99  Mass.,  549  ;  24  Mich., 
285 ;  37  Mich.,  506 ;  70  Mo.,  149. 

Contra-5  Hill,  59;  3  How.  Pr.,  226;  1  Hill  (S.  C.),. 
364. 


TUTTLE  v.  BEBEE. 

Assumpsit — Set-off  by  Defendant  as  Assignee  of 
Chose  in  Action. 

In  an  action  of  atssumpsit,  brought  by  A  against 
B,  the  defendant  may  set  off  a  bond  given  by  A  to 
C  and  assigned  by  C  to  B  before  the  commence- 
ment of  the  suit. 

Citations— 1  Johns.,  531 ;  3  Johns.,  426  ;  1  Johns. 
Cas.,  411;  1  Bos.  &  P.,  448;  4T.  R.,  340;  1  T.  R.,  622, 
623 ;  7  T.  R.,  666  ;  2  Bay.,  S.  C.,  481. 

THIS  was  an  action  of  assumpsit.    The  cause 
was  tried  at  the  New  York  sittings,  in 
December,  1809,  before  Mr.  Justice  Yates. 

The  plaintiff's  declaration,  which  was  of 
August  Term,  1808,  contained  three  counts. 

1.  On  a  written  agreement  dated  January  1st, 
1798,  by  which,  in  consideration  that  the 
plaintiff  had  delivered  to  him  a  certain  quantity 
of  goods,  of  the  value  of  *about  $2,-  [*15& 
600,  as  collateral  security  for  a  promissory 
note  of  the  plaintiff,  held  by  the  defendant,  for 
$1,420,  payable  the  1st  of  May,  1798.  The  de- 
fendant promised,  in  case  the  note  was  punct- 
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ually  paid,  to  deliver  up  the  goods  to  the 
plaintiff,  but  if  the  note  was  not  paid,  the  de- 
fendant should  sell  the  goods  at  auction,  and 
pay  over  the  surplus,  if  any  should  remain, 
after  discharging  the  note,  and  deducting  com- 
missions and  charges,  to  the  plaintiff.  The  de- 
fendant pleaded  non  assumpsit,  with  notice  of 
a  set-off.  The  agreement  or  receipt  for  the 
goods  was  produced  in  evidence. 

A  demand  of  the  goods  in  October,  1804, 
was  proved,  when  the  defendant  admitted  that 
he  had  sold  the  goods,  and  that  there  was  a  bal- 
ance in  favor  of  the  plaintiff,  which,  he  said,  he 
had  paid  to  certain  creditors  of  the  plaintiff. 
The  defendant,  though  requested,  never  ren- 
dered to  the  plaintiff  any  account  of  the  sale  of 
the  goods. 

The  defendant  offered,  pursuant  to  the  no- 
tice subjoined  to  his  plea,  to  set  off  two  bonds 
executed  by  the  plaintiff,  dated  the  1st  of 
June,  1801,  one  for  $1,824.50,  and  the  other 
for  $1,007.29,  given  to  certain  persons  in  Phila- 
delphia, and,  by  indorsement  thereon,  as- 
signed to  the  defendant  on  the  1st  of  January, 
1808,  which  was  prior  to  the  commencement 
of  this  suit. 

The  plaintiff's  counsel  objected  to  the  ad- 
mission of  this  set-off,  and  it  was  rejected  by 
the  judge. 

The  defendant  did  not  offer  to  produce  any 
account  of  sales  of  the  goods  ;  and  the  judge 
charged  the  jury  to  take  the  invoice  value, 
mentioned  in  the  defendant's  receipt,  and 
after  deducting  the  amount  of  the  note,  with  5 
per  cent,  commissions  and  charges,  and  allow- 
ing a  reasonable  time  for  the  sale  of  the  goods, 
to  find  a  verdict  for  the  plaintiff,  with  interest. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$1,850. 

154r*J  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial.  The  material 
question  was,  whether  the  defendant  ought 
not  to  have  been  allowed  to  set  off  the  bonds, 
which  had  been  assigned  to  him. 

Mr.  Woodworth,  for  the  defendant,  cited  3 
Johns.  Rep.,  425  ;  4  Term  Rep.,  350,  the  opin- 
ion of  Buller,  «/.;  1  H.  Bl.,  659  ;  and  relied  on 
the  case  of  Bottomly  v.  Brook,  stated  by  Law- 
rence, J.,  arguendo,  in  the  case  of  Which  v. 
Keely  (1  Term  Rep.,  621),  as  in  point.  Monta- 
gue on  Set-Off,  11,  27. 

Mr.  Johnson,  contra,  admitted  that  courts  of 
law  had,  of  late  years,  gone  very  far  in  taking 
notice  of  assignees,  and  permitting  assign- 
ments of  choses  in  action;  but  he  contended  that 
to  admit  the  set-off  in  this  case  would  be  going 
further  than  this  court  had  ever  gone,  and  fur- 
ther than  the  decisions  of  the  English  courts.  It 
would  entirely  overturn  the  maxim  of  the  com- 
mon law,  in  regard  to  the  assignment  of  choses 
in  action,  and  abolish  all  distinction  between  a 
court  of  equity  and  a  court  of  law,  in  regard  to 
equities  or  trusts  of  this  kind. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  in  this  case  is, 
whether  the  defendant  ought  not  to  have  been 
permitted  to  set  off  the  bonds  offered  in  evi- 
dence, which  had  l>een  given  by  the-  plaintiff, 
and  duly  assigned  to  the  defendant,  before  the 
commencement  of  this  suit.  It  has  been  re 
pcatedly  ruled  in  this  court,  that  we  will 
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recognize  and  protect  the  rights  of  an  assignee 
of  a  chose  in  action.  (1  Johns.  Rep.,  531  ;  3 
Johns.  Rep. ,  426).  This  doctrine  was  carried 
so  far,  in  the  case  of  Andrews  v.  Beecker  (I 
Johns.  Gas.  411),  that  a  release  by  the  obligee 
of  a  bond,  after  an  assignment  of  it,  and  no- 
tice to  the  obligor,  was  held  a  nullity,  and  not 
to  be  regarded.  This  is  conformable  to  what 
is  laid  down  by  the  court  of  C.  B.  in  Legh  v. 
Legh  (1  Bos.  &  Pull.,  448);  and  Eyre,  Ch.  J., 
adds,  *that  it  follows,  as  a  necessary  [*155 
consequence,  that  the  obligor,  in  such  case, 
cannot  be  permitted  to  plead  payment  of  the 
bond  to  the  obligee.  The  assignee  seems  to  be 
recognized  as  the  real  party  in  the  suit,  except 
not  allowing  him  to  bring  the  suit  in  his  own 
name.  And  this  arises  from  what  Buller,  J. 
(4  Term  Rep.,  340),  calls  a  quaint  maxim  laid 
down  in  our  old  books,  that  for  avoiding 
maintenance  a  chose  in  action  cannot  be  as- 
signed. "The  good  of  that  rule,"  he  says, 
"seems  very  questionable,  and  in  early  as  well 
as  in  modern  times,  it  has  been  so  explained 
away  that  it  remains,  at  most,  only  an  objec- 
tion to  the  form  of  the  action,  in  any  case." 
Although  he  admits  that  courts  of  law  have 
adhered  to  the  formal  objection  that  the  ac- 
tion shall  be  brought  in  the  name  of  the  as- 
signor, yet  he  sees  no  use  or  convenience  in 
preserving  that  shadow  when  the  substance 
is  gone  ;  and  that  it  is  merely  a  shadow  is  ap- 
parent from  the  latter  cases,  in  which  the 
courts  have  taken  care  that  it  shall  never 
work  injustice.  The  case  of  Boltomly  v.  Brook, 
in  theC.  B.,  referred  to  by  Mr.  Justice  Ashhurst 
in  Winch  v.  Keely  (1  Term  Rep.,  623),  is  a  very 
strong  case  on  this  subject.  It  was  an  action 
of  debt  on  a  bond.  The  defendant  pleaded 
that  the  bond  was  given  for  securing  money 
lent  to  the  defendant  by  E.  Chancellor,  and 
was  given,  by  her  direction,  to  the  plaintiff,in 
trust  for  her,  and  that  E.  Chancellor,  before 
the  action  brought,  was  indebted  to  the  de- 
fendant in  more  money  than  the  amount  of  the 
bond.  To  this  plea  there  was  a  demurrer, 
which  was  withdrawn  by  the  advice  of  the 
court.  So  that  the  court  did  not  look  to  the 
person  on  the  record  legally  entitled,  but  to 
the  person  beneficially  interested.  The  au- 
thority of  this  case  was  afterwards  recognized 
by  the  K.  B..  in  the  case  of  Rndge  v.  Birch 
(cited  1  Term  Rep.,  622);  and,  in  Winch  v. 
Keeley,  Mr.  J  untie*  Ashhurst  says  :  "  It  is  true 
that  formerly  courts  of  law  did"  not  take  notice 
of  an  equity  or  a  trust,  but  of  late  years,  as  it 
has  been  found  productive  of  great  expense  to 
*send  parlies  to  the  other  side  of  the  [MoCJ 
hall,  they  have  not  turned  them  round  upon 
this  objection.  Then,  if  this  court  will  take 
notice  of  a  trust,  why  should  they  not  of  an 
equity1'  Iti*  certainly  true  that  a  chose  in  ac- 
tion cannot  strictly  be  assigned  ;  but  this  court 
will  take  notice  of  n  trust,  and  see  who  isbene- 
fically  interested."  Courts  of  law  have  lately 
Iwen  more  liberal  in  noticing  ami  protecting 
the  rights  of  assignees  of  choses  in  action,  and 
some  principles  formerly  adopted  on  this  sub- 
ject have  been  overruled.  In  the  case  of 
BtiHimin  v.  lbnlfnin*  (7  Term  Kep.,  66rt)  H  case 
is  mentioned  by  the  counsel,  in  argument, 
where  an  action  was  brought  in  the  name  of  a 
nominal  plaintiff,  by  the  persons  bcneliciallv 
interested,  and  Lord  Mansfield,  upon  the  trial. 
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allowed  the  defendant  to  produce  a  release 
from  the  nominal  plaintiff,  and  which  he  held 
conclusive.  But  this  is  directly  at  variance 
with  the  decision  of  this  court  in  the  case  of 
Andrews  v.  Beecker,  and  of  the  C.  B.  in  the 
case  of  Legh  v.  Legh.  The  right  of  an  assignee 
to  avail  himself  of  a  set-off,  in  a  case  precisely 
like  the  present,  has  been  recognized  by  the 
Supreme  Court  of  South  Carolina,  in  the  case 
of  The  Administrator  of  Comply  v .  Alken  (2  Bay, 
481.)  Considering  that  the  statute  of  set-off 
ought  to  be,  as  it  always  has  been,  liberally 
expounded  to  advance  justice,  and  prevent 
circuity  of  action,  we  are  of  opinion  that  the 
set-off  ought  to  have  been  admitted  ;  and  we 
the  more  readily  adopt  this  course,  because  it 
appears  to  be  most  in  harmony  with  the 
general  rules  that  have  governed  this  court  in 
protecting  the  rights  of  assignees. 

A  new  trial  must,  therefore,  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

SPENCER,  J.,  observed,  that  though  he  con- 
curred in  the  opinion  of  the  court,  he  did  it 
with  hesitation,  as  he  thought  the  decision 
went  much  further  than  courts  of  law  had 
gone  before  on  this  subject. 

New  trial  granted. 

Cited  in— 13  Johns.,  22 ;  19  Johns.,  344 ;  5  Cow.,  233 ; 
8  Cow.,  221 ;  9  Cow.,  299 ;  5  Wend.,  355 ;  Hemp.,  158. 


157*]     *BRUSH  v.  BOGARDUS. 

Military  Duty — Master  of  a  Coasting  Vessel  not 
Exempt — Decisions  of  Court-Martial — Review. 

The  master  of  a  sloop  sailing  on  the  Hudson 
River,  between  Poughkeepsie  and  New  York,  en- 
rolled as  a  coasting  vessel,  and  sailing  under  a  li- 
cense, is  not  a  mariner  employed  in  the  sea-service, 
and  exempt  from  militia  duty,  within  the  purview 
of  the  second  section  of  the  Act  of  Congress  (2d 
Cong.,  1st  sess.,  ch.  33),  passed  May  8, 1792,  but  is  lia- 
ble to  militia  duty,  under  the  laws  of  this  State. 

Whether  the  decision  of  a  court-martial,  under 
the  militia  law,  on  a  question  of  which  they  have 
due  cognizance,  can  be  reviewed  or  traversed  in  a 
collateral  action.  Quaere. 

Citations— 2  Laws  U.  S.,  93 ;  Act,  33  sess.,  ch.  121, 
sec.  24. 

IN  error,  on  certiorari,  from  a  justice's  court. 
Bogardus,  the  defendant  in  error,  sued 
Brush  before  the  justice,  for  two  dollars  of 
debt.  The  defendant  pleaded  nil  debet ;  and 
there  was  a  trial  by  jury. 

Brush  was  president  of  a  court-martial  held 
at  Poughkeepsie,  the  24th  October,  1810,  and 
exacted  from  Bogardus  a  fine  of  two  dollars, 
for  his  non-attendance  at  the  battalion  or  regi- 
mental parade  on  the  15th  of  September,  1810. 
Bogardus  alleged  that  he  was  not  liable,  by 
law,  to  do  military  duty. 

Brush,  in  his  justification,  gave  in  evidence 
the  Act  of  Congress  (Laws,  vol.  II.,  p.  92), 
passed  May  8,  1792  (2d  Cong.,  1st  sess.,  ch.  38), 
and  also  the  law  of  this  State,  passed  April  2, 
1810  (33d  sess.,  ch.  121,  sec.  24 ;  vide  1  R.  S., 
286,  sec  5),  by  which  it  is  provided,  among 
other  things,  that  if  the  delinquent  is  a  person 
employed  in  the  coasting  trade,  the  fine  shall 
not  be  increased. 

The  plaintiff  produced  a  permanent  enrol- 
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ment  of  the  sloop  Cornelia,  of  Poughkeepsie, 
as  a  coasting  vessel,  and  a  license  for  her,  to 
the  plaintiff,  for  one  year,  dated  18th  of  Octo- 
ber, 1810.  The  plaintiff  also  proved  that  he 
had  sailed  in  the  said  sloop,  as  master,  since 
the  year  1807,  and  produced  a  return  of  the 
seamen,  dated  October  18,  1810.  The  plaintiff 
relied  also  on  the  2d  section  of  the  Act  of 
Congress (2  Cong.,  1st  sess.,  ch.  33),  which  ex- 
empts from  military  duty  "  all  mariners  actu- 
ally employed  in  the  sea-service  of  any  citizen 
or  merchant,  within  the  United  States  ;  and 
all  persons  who  now  are,  or  may  hereafter  be 
exempted  by  the  laws  of  the  respective  States." 
He  also  produced  the  second  section  of  the 
Act  for  the  Relief  of  Sick  and  Disabled  Sea- 
men (Laws  of  the  United  States,  Vol.  IV.,  p. 
223),  passed  July  17,  1798  (5th  *Cong.,  [*158 
2d  sess.,  ch.  94),  by  which  all  seamen  employed 
on  board  of  licensed  coasters  are  compelled  to 
pay  hospital  money,  in  the  same  manner  as 
seamen  employed  in  foreign  trade,  and  the 
masters  are  required  to  make  returns  of  them 
to  the  collectors  ;  also  another  act,  on  the  same 
subject  (Vol.  VI.,  p.  174),  passed  May  3,  1802 
(7th  Cong.,  1st  sess.,  ch.  51),  which  provides 
that  all  seamen  or  persons  employed  on  board 
of  coasters,  rafts,  and  flats,  going  down  the 
Mississippi  to  New  Orleans,  shall  be  considered 
as  seamen  of  the  United  States,  and  entitled  to 
hospital  relief.  The  plaintiff  also  read  in  evi- 
dence the  second  section  of  the  Act  of  Con- 
gress, passed  the  18th  of  February,  1793  (Laws 
of  the  United  States,  Vol.  II.,  168;  2d  Cong., 
2d  sess.,  ch.  8),  by  which  coasting  vessels  en- 
rolled have  the  same  qualifications,  and  are 
subject  to  the  same  requisites,  as  registered 
ships. 

The  defendant  objected,  that  though  he  gave 
a  receipt  for  the  money,  he  was  not  responsible 
individually,  having  acted  only  as  president  of 
the  court-martial  ;  but  this  objection  was  over- 
ruled by  the  justice.  The  defendant  proved 
that  the  plaintiff  was  within  the  regimental 
district,  and  had  regular  notice  to  attend  the 
parade,  and  that  having  been  returned  as  a  de- 
linquent, was  fined  by  the  court. 

The  justice  charged  the  jury,  that  under  the 
laws  of  this  State  the  fine  had  been  duly  as- 
sessed ;  and  if  the  jury  thought  there  was 
nothing  contrary  to  the  laws  of  the  United 
States,  they  ought  to  find  for  the  defendant  ; 
but  that  it  appeared,  from  the  practice  of  the 
custom-house,  that  the  plaintiff  and  the  crew 
of  the  sloop  were  considered  as  seamen  under 
the  act  of  Congress  ;  and  if  the  jury  were  of 
that  opinion,  they  ought  to  find  for  the  plaint- 
iff. 

It  appeared,  also,  that  the  court-martial  was 
duly  constituted,  and  that  Bogardus  appeared 
before  the  court  and  made  his  defense,  which 
was  that  he  was  master  of  the  sloop  Cornelia, 
having  a  coasting  license,  and,  as  a 
*seaman,  was  exempt  from  militia  [*159 
duty  by  the  laws  of  the  United  States. 

The  jury  found  a  verdict  for  the  plaintiff,  on 
which  the  justice  gave  judgment. 

The  cause  was  submitted  to  the  court,  on  the 
return  to  the  certiorari,  without  argument. 

Per  Curiam.  The  plaintiff  below  claimed 
exemption  from  militia  duty  because  he  com- 
manded a  sloop  which  sailed  on  the  Hudson 
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River,  between  Poughkeepsie  and  New  York. 
The  exemption  in  the  act  of  Congress  (Laws 
United  States,  Vol.  II.,  93),  applicable  to  the 
case,  is,  "  of  all  mariners  actually  employed  in 
the  sea-service  of  any  citizen  or  merchant 
within  the  United  States."  The  plaintiff  was 
certainly  not  a  mariner  within  the  purview  of 
this  act,  for  he  had  nothing  to  do  with  the  sea- 
service.  The  act  of  this  State  (33d  sess. ,  ch. 
121,  sec.  24)  adopts  this  construction  ;  for  it 
admits  expressly,  that  "  persons  employed  in 
the  coasting-trade"  are  not  to  be  exempted 
from  duty,  and  the  consequent  penalty  for 
omission  to  perform  it.  This  point  is  sufficient 
to  reverse  the  judgment,  and  the  court,  there- 
fore, forbear  to  give  an  opinion,  whether  the 
decision  of  a  court-martial,  on  a  question  of 
which  they  have  due  cognizance,  can  ever  be 
reviewed  or  traversed  in  a  collateral  action. 

The  judgment  below  must  be  reversed. 


M'lNTYRE  AND   BRADFORD    «.  SCOTT. 

Mortgagee  of  Ship — Necessaries. 

A  mortgagee  of  a  ship,  out  of  possession,  is  not  li- 
able for  repairs  or  necessaries  furnished  the  ship. 

THIS    action   was  brought  to  recover  the 
value  of  articles  furnished  by  the  plaint- 
iffs,   who  were  ship-chandlers,  for  the   brig 
Ceres. 

The  brig  arrived  from  a  voyage  the  17th 
November,  1807.  Being  in  want  of  ship- 
16O*]  chandlery,  the  plaintiffs  ^supplied  the 
articles,  from  time  to  time,  on  the  order  of 
Charles  Dayton,  the  master.  The  brig  was 
owned  by  Henry  Wylie,  who  resided  in  New 
York,  where  she  was  registered  ;  and  when  in 
port,  previous  to  her  last  voyage,  was  supplied 
by  the  plaintiffs,  on  the  order  of  the  master, 
and  they  were  paid  by  Wylie.  When  the  arti- 
cles in  question  were  furnished  Wylie  was  in 
good  credit ;  and  the  defendant  having  lent  him 
a  note  for  two  thousand  dollars,  dated  30th 
November,  1807,  payable  in  sixty  days,  for  his 
accommodation,  took  from  him  a  bill  of  sale 
of  the  brig,  which  was,  in  its  terms,  an  abso- 
lute bill  of  sale,  being  in  the  usual  form,  dated  j 
the  30th  November,  1807  ;  and  on  the  9th  Jan-  j 
uary,  1808,  it  was  deposited  at  the  custom-  | 
house,  for  the  purpose  of  preventinga  register  : 
beinc  granted  to  any  other  person.  The  bill  of 
Hale  was  taken  by  the  defendant,  as  collateral 
security,  for  the  payment  of  the  note  when  it 
should  fall  due  ;  and  a  writing  or  defeasance 
was  executed  by  the  defendant  and  Wylie  to 
that  effect,  at  the  time  the  bill  of  sale  was  exe- 
cuted, which  was  not,  however,  attached  to 
the  bill  of  sale,  nor  deposited  at  the  custom- 
house with  it.  Wylie  stopped  payment  before 
the  note  became  due,  and  it  was  taken  up  by 
the  defendant. 

After  the  bill  of  sale  was  executed,  Duvton. 
the  master,  continued  in  possession  of  the 
brig,  acting  under  the  orders  of  Wylie  ;  and 
after  the  defendant  had  paid  the  note,  he  ap-  • 
plied  to  Wylie  for  the  repayment  of  the 
money,  or  that  the  brig  should  be  delivered 
into  his  possession  ;  but  Wylie  and  Dayton 
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both  refused  to  give  up  the  brig  to  the  defend- 
ant, and  she  continued  to  remain  in  their  pos- 
session and  under  their  control,  until  the  3d 
May,  1808,  when  Wylie  repaid  the  two  thou- 
sand dollars,  with  interest,  to  the  defendant ; 
and,  by  direction  of  Wylie,  the  defendant  exe- 
cuted a  bill  of  sale  of  the  vessel  to  Dayton,  in 
the  usual  form ;  and  for  the  purpose  of 
making  such  conveyance,  the  defendant  took 
out  a  register,  and  took  the  oath  prescribed  by 
law,  for  that  purpose. 

*The  plaintiff  furnished  the  articles  [*161 
between  the  20th  November,  1807,  and  the  8th 
January,  1808,  inclusive ;  and  Wylie  stopped 
payment  on  the  9th  January,"  1808.  The 
plaintiff  knew  nothing  of  the  bill  of  sale  to  the 
defendant  until  after  he  had  conveyed  her  to 
Dayton,  who  continued  during  all  the  time  as 
the  master,  and  his  wages,  the'wharfage,  and 
other  charges,  were  paid  by  Wylie.  The 
articles  furnished  by  the  plaintiff  were  neces- 
sary for  the  repair  of  the  vessel,  and  were 
charged  to  the  brig  Ceres  and  owners. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case  containing  the  above  facts. 

Mr.  S.  Jones,  Jun.,  for  the  defendant,  was 
stopped  by  the  court,  who  desired  to  hear  the 
other  side. 

Mr.  Wells,  contra.  The  general  question  is, 
how  far  a  mortgagee  of  a  ship,  not  in  posses- 
sion, is  liable  for  necessaries  furnished  for  the 
ship?  The  cases  in  England  in  which  it  has 
been  decided  that  the  mortgagee  was  not  liable, 
are  those  where  the  credit  was  given  to,  and 
the  contract  made  with,  the  mortgagor. 

In  Jackson  v.  Vernon.  (1  H.  Bl.,  114;  see, 
also,  Chinney  v.  Blackbume,  in  note,  p.  117) 
the  goods  were  supplied  by  order  of  Palmer, 
the  owner,  and  therefore  the  credit  was  given 
to  him.  The  court,  too,  in  that  case,  relied  on 
the  cases  of  Eaton  v.  Jacques  (Doug.,  454,  and 
note  1,  461,  Walker  v.  Reeves)  as  analogous  and 
in  point,  where  it  was  held  that  the  person  to 
whom  a  term  had  been  assigned,  by  way  of 
mortgage,  was  not  liable  on  the  covenants  to 
the  lessor  ;  but  that  case  is  much  shaken,  if 
not  entirely  overruled,  by  Lord  Kenyon.  in 
Wenterdell  v.  Dale  (7  Term  Rep.,  306).  His 
lordship  says,  "As  to  the  cases  respecting  the 
mortgagee  ;  whether  in  or  out  of  possession, 
he  is  the  legal  owner,  and  must  be  so  consider- 
ed in  a  court  of  law,  notwithstanding  his  title 
is  subject  to  equitable  interests  ;"  and  he  held, 
that  if  there  was  any  difference  between  the 
mortgagee  of  real  and  personal  property,  the 
*distinction  afforded  a  strong  argument  [*  1  <J12 
against  the  mortgagee  of  a  ship. 

The  present  case  Is  distinguishable  from  that 
of  Jafkxoii  v.  Vernon,  and  is  the  precise  case 
which  Abbott  (Abbott  on  Ship..  3d  edit.,  20. 
21)  says  is  still  undecided  in  England.  He 
observes  that  "  the  general  question  will  most 
projwrly  arise  in  the  case  of  a  contract  made 
by  the  master  in  that  character  ;  and  this  is 
precisely  the  case  here."  This  court  must, 
therefore,  decide  the  general  question.  The 
subject  was  discussed  by  the  counsel  in  Ifix/gium 
v.  Butl*  (3  ('ranch,  140),  in  tin-  Supreme  Court 
of  tin-  United  States,  but  the  question  was  not 
decided  by  the  court. 

If  the  defendant  was  not  in  the  actual  pos- 
session, he  had  the  power  to  take  |x>ssession  at 
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any  time.  The  master  was  his  agent  or 
trustee,  and  was  bound  to  deliver  him  the  pos- 
session. If  he  refused  to  give  possession,  the 
defendant  had  no  occasion  to  resort  to  an 
action,  but  might  turn  the  master  out  when  he 
pleased.  The  defendant  was  the  legal  owner, 
and  had  the  legal  dominion  over  the  ship. 
The  bill  of  sale  was  absolute  ;  and  as  the  de- 
feasance or  condition  was,  afterwards,  broken, 
all  the  right  of  Wylie,  if  he  had  any,  was  com- 
pletely gone. 

Per  Curiam.  The  opinions  of  the  judges  in 
Jackson  v.  Vernon  went  upon  the  ground  that 
a  mortgagee  of  a  ship,  out  of  possession,  was 
not  liable  for  necessaries  furnished  the  ship, 
for  he  does  not  take  the  freight.  This  is 
precisely  such  a  case.  All  the  supplies  were 
furnished  before  the  note,  for  which  the  ship 
was  mortgaged  as  security,  became  payable. 
No  credit  was  given  to  the  defendant.  He  was 
not  known  until  after  the  goods  were  deliver- 
ed. He  never  had  the  possession  of  the  brig, 
nor  could  he  obtain  it ;  and  Uie  debt  has  since 
been  paid,  and  the  pledge  redeemed.  It  would 
greatly  impair  the  value  of  such  security,  if  a 
mortgagee,  out  of  possession,  were  to  be  made 
liable  for  goods  so  furnished  to  the  ship. 

There  must  be  judgment  for  tlie  defendant. 

Cited  in— 7  Cow.,  700;  5  Wend.,  615  :  14  Wend.,  66; 
5  Lans.,  373 ;  7  Barb.,  492 ;  24  How.  Pr.,  486 ;  2  Hall, 
20 ;  1  Rob.,  309 :  4  Sand.,  534 ;  1  Daly,  175,  305. 
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9. 

THE  MARINE  INSURANCE  COMPANY. 


Marine  Insurance —  Vessel  Declared  Unseaworthy 
— Surrey — Condemnation — Not  Conclusive — 
Insurer  Liable. 

A  policy  of  insurance  contained  a  clause,  "  that  if 
the  vessel,  upon  a  regular  survey,  should  be  de- 
clared unseaworthy,  by  reason  of  her  being  un- 
sound or  rotten,  or  incapable  of  prosecuting:  her 
voyage,  on  account  of  her  being  unsound  or  rotten, 
the  insurers  should  not  be  bound  to  pay  their  sub- 
scription." The  survey  stated  injuries  arising  from 
storms,  besides  the  decay  of  her  timbers.  It  was 
held  that  as  the  survey  and  condemnation  for  un- 
seaworthiness did  not  proceed  on  the  sole  ground  of 
rottenness  or  decay,  but  on  that  fact  connected 
with  other  matters,  it  was  not  conclusive,  and  the 
insured  were  entitled  to  recover. 

Citations— 1  Binney,  592 ;  2  Id.,  394. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  schooner  Lucy,  at  and  from  New 
York  to  a  port  in  North  Carolina,  and  at  and 
from  thence  to  Port  Antonio,  and  Annotto 
Bay,  in  Jamaica,  valued  at  three  thousand 
dollars.  The  policy  contained  the  clause, 
"  That  if  the  vessel,  upon  a  regular  survey, 
should  be  thereby  declared  unseaworthy,  by 
reason  of  her  being  unsound  or  rotten,  or 
incapable  of  prosecuting  her  voyage  on  account 
of  her  being  unsoxind  or  rotten,  that  the 
assurers  shall  not  be  bound  to  pay  their  sub- 
scription on  the  policy."  The  vessel  arrived 
at  Port  Antonio,  after  experiencing  violent 
storms  and  very  bad  weather  on  the  voyage 
from  North  Carolina,  so  that  it  became  neces- 
sary to  have  her  surveyed.  Accordingly  a 
survey  was  ordered,  which  was  made  the  29th 
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of  October,  1806,  by  three  surveyors,  under 
oath.  This  survey,  under  the  hands  and  seals 
of  the  surveyors,  was  among  the  preliminary 
proofs,  and  produced  in  evidence  at  the  trial. 
It  is  stated  that  "  her  timbers,  fore  and  aft, 
were  rotten,  and  the  oakum  worked  out  of  the 
wood  ends  forward  ;  the  foremast  sprung,  her 
main  cross-trees,  main  transom,  rudder  head, 
deck  knees,  and  her  ceiling  in  general,  rotten  ; 
her  flying  jib,  foresail,  topsail,  and  all  the 
other  sails,  with  the  hulk,  not  sufficient  to  pro- 
ceed on  her  intended  voyage."  And  the  sur- 
vey concluded  with  the  "  opinion  that  she  was 
not  worthy  of  the  necessary  repairs,  and  ought 
to  be  sold  for  the  benefit  of  all  concerned." 
The  plaintiff  read  in  evidence  the  deposition 
of  the  master,  which  stated  that  the  vessel, 
during  her  voyage  from  North  Carolina  to 
Port  Antonio,  sustained  great  damage  in  her 
hull,  sails,  rigging  and  masts,  and  could  not 
be  repaired  but  at  an  expense  greatly  exceed- 
ing her  value  ;  and  on  that  account  *it  [*1O4 
was  determined  to  break  up  the  voyage  and 
sell  the  vessel,  as  best  for  all  parties  concerned, 
which  was  accordingly  done.  The  plaintiff's 
counsel  then  offered  further  evidence  of  the 
seaworthiness  of  the  vessel,  at  the  time  she 
sailed  on  her  voyage,  and  that  she  was  not  un- 
sound or  rotten  when  she  was  surveyed  ;  but 
the  counsel  for  the  defendants  objected  to  the 
evidence,  and  moved  for  a  nonsuit,  on  the 
ground  that  the  survey  at  Port  Antonio  was 
conclusive  evidence  of  the  unseaworthiness. 

The  judge  overruled  the  motion,  considering 
the  survey  as  prima  facie  evidence  only  ;  but 
the  point  was  reserved. 

The  plaintiff's  counsel  then  offered  to  prove 
that  William  Rogers,  a  master  of  a  vessel,  one 
of  the  persons  who  made  and  signed  the  sur- 
vey at  Port  Antonio,  had  declared,  and  which 
declaration  was  contained  in  his  deposition 
taken  before  a  notary  in  New  York,  "  that  the 
vessel  was  not  condemned  on  account  of  rotten- 
ness, or  defectiveness  of  her  timber  or  hull, 
but  because  the  injuries  she  had  received  were 
such  as  to  render  it  impossible  to  effect  her  re- 
pairs at  Port  Antonio,  without  an  expense 
equal  to  or  beyond  her  value,  when  repaired." 
The  counsel  for  the  defendants  objected  to 
this  proof  ;  and  the  judge  refused  to  admit  it, 
unless  the  notary  would  swear  that  he  had 
read  the  deposition  to  Rogers,  or  knew  its 
contents,  when  Rogers  made  oath  to  it ;  and 
the  notary  not  being  able  to  prove  this,  but 
merely  that  such  a  deposition  had  been  sworn 
to  before  him,  the  judge  rejected  the  proof. 

Two  masters  of  vessels  and  a  ship  carpenter 
j  were  examined  as  witnesses,  on  the  part  of 
the  defendants,  who  testified  that  a  vessel 
'  being  rotten,  as  described  in  the  survey,  would 
not  be  fit  to  go  to  sea  ;  but  one  of  the  witnesses 
said  he  knew  the  vessel  insured,  and  that  she 
was  a  good  vessel,  and  perfectly  seaworthy 
when  she  left  New  York  *on  the  voy-  [*165 
age  insured  ;  all  the  witnesses  said  that  if  she 
was  seaworthy  when  she  left  New  York,  her 
timbers  would  not  have  been  in  the  condition 
described  in  the  survey. 

The  judge  charged  the  jury,  that  if  they 

believed  the  facts  stated  in  the  survey  to  be 

!  true,  they  ought  to  find   for  the  defendants  ; 

but   if  they  believed  the  witnesses   for    the 

plaintiff,  they  ought  to  find  for  him,  saving  the 
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Question  as  to  the  conclusiveness  of  the  survey, 
ar  the  decision  of  the  court.     The  jury  found 
a  verdict  for  the  plaintiff  for  a  total  loss. 

Mr.  Wells,  for  the  plaintiff.  The  clause  in 
the  policy  alters  the  settled  law  on  the  subject, 
as  between  the  parties.  It  transfers  the  inquiry, 
as  to  the  truth  of  the  fact,  to  the  place  where 
the  survey  happens  to  be  made.  It  gives  a 
decided  advantage  to  the  insured  over  the 
insurer  ;  and  the  court  will  not,  under  these 
circumstances,  feel  disposed  to  go  beyond  the 
strict  letter  of  the  contract,  in  order  to  hold  a 
survey  conclusive  evidence  of  the  fact.  We 
contend  that  the  survey  is  only  prima  facie  evi- 
dence, and  may  be  contradicted. 

In  the  case  of  The  Marine  Ins.  Co.  of  Alex- 
andria v.  Wilson  (3  Cranch,  187)  the  counsel 
for  the  insurers,  Mr.  Lee,  argued  that  the  proof 
of  unsoundness  or  rottenness  must  have  re- 
ference to  the  commencement  of  the  voyage  ; 
and  though  the  Supreme  Court  of  the  United 
States  did  not  decide  the  general  question 
whether  such  a  survey  was  conclusive  evi- 
dence, yet  they  held  that  as  there  was  no  evi- 
dence referring  the  unsoundness  to  the  com- 
mencement of  the  voyage,  the  report  of  the 
surveyors,  itself,  was  not  sufficient  evidence  of 
the  fact.  In  the  case  of  Garrigues  v.  Goxe  (1 
Binney's  Rep.,  592)  it  was  held  that  the  causes 
of  condemnation  stated  in  the  survey  must  be 
•confined  to  unsoundness  or  rottenness,  and  not 
be  founded  on  accident  or  other  circumstances. 
1 66*]  The  case  of  Watson  and  Hudson  *v. 
The  Ins.  Co.  of  North  America,  (Condy's  edit, 
•of  Marshall  on  Insurance,  159  b,  note),  in  the 
Circuit  Court  of  the  United  States,  for  the 
District  of  Pennsylvania,  April  8,  1808,  was 
decided  on  the  same  principle,  that  the  survey 
or  condemnation  must  pioceed  on  the  sole 
ground  of  unsoundness  or  rottenness,  in  order 
to  be  conclusive.  The  case  of  Amroyd  v.  The 
Union  Ins.  Go.  (2  Binney's  Rep. ,  394),  decided 
in  the  Supreme  Court  of  Pennsylvania,  1808, 
is  very  analogous  to  the  present.  The  survey 
in  that  case  stated  injuries  by  storm,  as  well 
as  from  decay,  and  the  surveyors  concluded 
by  saying,  "  therefore  they  are  of  opinion  the 
vessel  is  unworthy  of  repair  and  unfit  for  sea." 
The  court  held  the  condemnation  to  be  no  bar, 
not  being  founded  on  unsoundness  or  rotten- 
ness. How  can  it  be  said  that  the  condemna- 
tion, in  such  a  case,  is  founded  on  the  rotten- 
ness of  the  timbers,  more  than  on  the  injuries 
arising  from  storms  and  accident? 

Mr.  Golden,  contra.  The  clause  in  the  policy 
is  clear  and  explicit ;  and  being  the  contract  of 
the  parties,  the  court  are  bound  to  give  it  effect. 
It  is  not  if  the  vessel  is  condemned  for  rotten- 
ness only,  but  if  she  is  declared  unseaworthy, 
by  reason  or  on  account  of  being  unsound  or 
rotten.  It  is  not  necessary  that  the  unsound 
ness  should  be  the  consequence  of  rottenness 
only;  she  may  become  unsound  from  accidents 
arising  during  the  voyage.  Though  the  sur 
vey  does  not  conclude  that  the  vessel  was  un- 
sound by  reason  of  rottenness,  yet  it  states 
facts  from  which  that  conclusion  necessarily 
results.  Every  material  timber,  every  part  of 
the  hull,  is  found  to  be  rotten  ;  and  though 
other  defects  are  mentioned,  they  do  not  im- 
pair the  effect  of  the  survey,  when  sufficient 
facts  are  stated  to  justify  the  conclusion  that  she 
was  unseaworthy  on  account  of  being  rotten. 
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This  clause  was  introduced  into  policies  for 
the  express  purpose  of  making  these  surveys 
conclusive  evidence  of  the  fact.  If  they  are 
not  to  be  considered  as  conclusive,  the  clause 
is  nugatory  ;  for  before  the  introduction  of 
*it  into  the  contract,  surveys  were  [*167 
alwas  held  to  be  prima  facie  evidence. 

Again,  the  declarations  of  Rogers  cannot  be 
admitted  to  contradict  the  document  sub- 
scribed by  him,  and  which  made  part  of  the 
preliminary  proofs. 

Per  Curiam.  The  survey  and  condemna- 
tion, in  this  case,  do  not  proceed  on  the  single 
ground  that  the  vessel  was  unsound  or  rotten, 
but  on  that  fact  connected  with  other  defects 
and  circumstances  ;  and  it  is,  therefore,  itnpos- 
ble  for  the  court  to  say  whether  the  single 
cause  of  rottenness  would  have  been  deemed 
by  the  surveyors  to  be,  of  itself,  a  sufficient 
cause  of  condemnation  for  unseaworthiness. 
The  survey  then  in  this  case  is  not  to  be  received 
as  conclusive.  .  The  cases  of  Garrigues  v. 
COM,  and  Amroyd  v.  Tlie  Union  In.  Co.,  which 
have  been  cited,  are  in  point ;  and  if  the  case 
were  otherwise  doubtful,  those  decisions  de- 
serve great  weight. 

The  evidence  of  the  declaration  of  Rogers 
was  admissible  ;  because,  though  the  plaintiff 
offered  the  survey  as  preliminary  proof,  yet 
the  defendant  offered  it  as  proof  in  chief  ;  and 
the  plaintiff  had  a  right  to  show  the  contra- 
dictory declarations  of  Rogers  as  a  witness  for 
the  defendant.  The  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

S.  C.,  4  Johns.,  132. 
Cited  in— 3  Cow.,  118. 


*DENN,  ex  dem.  DEMAREST  ET  ux.,  [*168 

v. 
WYNKOOP. 

Ejectment  by  Mortgagors,  Husband  and  Wife — 
Defense — Title  Under  their  Unjmid  Mortgage 
— Indorsement  Construed  to  be  no  Satisfaction. 

A  and  his  wife,  in  1771,  executed  a  mortgage  in 
fee  of  the  land  of  the  wife,  to  B.  and  A  afterwards, 
in  1788,  for  the  consideration  of  £125,  grunted  and 
released  the  premises  to  B.  the  mortgagee,  his  heirs 
and  assigns  forever;  and  B  retained  the  nortguge 
in  his  hands  und  made  an  indorsement  thereon,  by 
which  he  covenanted  not  to  bring  any  action 
against  A,  or  his  representatives,  for  the  money  due 
on  the  mortgage,  and  declaring  that  the  mortgage 
was  kept  on  foot  merely  to  protect  the  title  of  B 
und  his  heirs  in  the  premises. 

In  an  action  of  ejectment  brought  by  A  and  wife, 
nguinst  a  |H>rson  claiming  under  B,  it  wus  held  that 
the  covenant  Indorsed  on  the  mortgage  wiis  no  sat- 
isfaction or  discharge  of  the  mortgage  in  law  or 
equity  ;  but  the  mortgage  t>cing  unredeemed,  the 
title  under  it  set  up  bv  the  defendant,  claiming 
under  II,  wus  u  good  unu  valid  defense. 

Whether  the  mortgage  is  now  redeemable  or  not, 
is  it  question  for  the  Court  of  Chancery  to  decide. 

THIS  was  an  action  of  ejectment,  brought  to 
recover    one  half  of  the  premises  in  the 
possession  of  the  defendant. 

The  cause  was  tried  before  the  Chief  Justice, 
at  the  New  York  sittings,  in  December,  1810. 
A  verdict  was  taken  by  consent,  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court,  on  a 
case  containing  the  following  facts  :  Philip 
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Minthorne  was  seised  of  a  tract  ofc  land  of 
which  the  premises  in  question  are  a  part ;  and 
on  the  18th  August,  1732,  devised  his  real  and 
personal  estate  to  his  wife,  during  her  widow- 
hood, and  the  remainder  to  his  children  then 
living,  or  thereafter  to  be  born  of  his  said 
wife,  to  be  equally  divided  between  them. 
The  testator  died,  leaving  nine  children — 
four  sons  and  five  daughters.  The  chil- 
dren having  obtained  from  the  widow  a 
release  of  all  her  interest  in  the  estate,  made 
a  division  thereof,  and  executed  a  deed  of  par- 
tition, dated  30th  October,  1765.  Hannah,  one 
of  the  daughters  having,  before  the  death  of 
the  testator,  married  ^\  iert  Banta,  he  and  his 
wife  were  one  of  the  parties  to  the  deed,  which 
recited,  among  other  things,  that  Wiert  Banta 
and  his  wife  had  drawn  to  their  share  one  equal 
ninth  part  of  the  estate,  which  was  particularly 
bounded  and  described.  And  the  other  chil- 
dren, parties  also  to  the  deed  of  partition  grant, 
bargain,  sell,  aliene,  release  and  confirm  "unto 
the  said  Weirt  Banta  and  his  wife,  in  their  act- 
ual possession,  now  being  by  virtue  of  the 
premises,  and  to  their  heirs  and  assigns  for- 
ever ;  all,"  &c.  (describing  the  premises  in 
question),  "  to  have  and  to  hold  the  said  lots," 
169*]  &c.,  "  unto  the  said  Wiert  *Banta  and 
Hannah,  his  wife,  their  heirs  and  assigns,  to 
the  only  proper  use  and  behoof  of  the  said 
Weirt  Banta  and  Hannah,  his  wife,  their  heirs 
and  assigns  forever,  in  severally."  The  deed 
contained  mutual  covenants,  as  to  title  and 
quiet  enjoyment,  &c. 

Hannah,  the  wife  of  Wiert  Banta,  had  three 
children — Hannah,  Frances  and  Catharine. 
Hannah  married  one  Allington  and  lived  on  the 
premises  during  the  American  war,  but  left 
the  country  with  her  husband,  at  the  evacua- 
tion by  the  British,  and  had  not  been  heard  of 
for  many  years,  and  was  supposed  to  have 
died  without  issue.  Frances  married  Nicholas 
Nagel.  Catharine  married  one  Lozier  and 
died  in  1782,  about  four  years  after  the  death 
of  her  mother.  Lozier  is  still  living.  Catha- 
rine left  a  daughter  named  Hannah,  who  was 
born  about  a  year  before  the  death  of  her 
mother,  and  afterwards  married  John  Dem- 
arest,  the  lessor. 

It  was  proved  on  the  part  of  the  defendant, 
that  Wiert  Banta  and  his  wife,  on  the  29th 
March,  1771,  executed  a  mortgage  in  fee  of  the 
premises  in  question,  to  Gabriel  Ludlow,  to 
secure  the  payment  of  £300  with  interest.  The 
mortgage  was  duly  registered  the  30th  March, 
1771,  and  recited  the  seisin  of  the  ancestor, 
Philip  Minthorne,  his  death  and  the  deed  of 
partition.  The  mortgage  contained  a  covenant 
on  the  part  of  Wiert  Banta,  his  heirs,  execu- 
tors, &c. ,  to  pay  the  money;  and  a  power  from 
Banta  and  wife  to  the  mortgagee  in  case  of  de- 
fault, to  sell  the  premises,  and  the  surplus 
money  after  paying  the  debts  and  charges,  was 
to  be  paid  over  to  Banta.  Daniel  Ludlow,  one 
of  the  children  of  Gabriel  Ludlow,  became 
legally  possessed  of  the  bond  and  mortgage  ; 
and  Wiert  Banta,  Nicholas  Nagel  and  Frances 
his  wife,  on  the  7th  May,  1788,  for  the  consid- 
eration of  £125  granted,  bargained,  sold,  re- 
leased and  confirmed  the  premises  to  Daniel 
Ludlow,  his  heirs  and  assigns  forever,  with  the 
usual  covenants  of  seisin  against  incumbrances 
(except  the  said  mortgage)  and  warranty.  On 
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*the  back  of  the  mortgage  was  the  fol-  [*1 7O 
lowing  indorsement  in  writing,  dated  7th  May, 
1788,  duly  executed  by  Daniel  Ludlow:  "  I  do- 
hereby  covenant  and  agree,  to  and  with  the 
within-named  Wiert  Banta,  that  no  action  shall 
be  brought  against  the  said  Wiert  Banta,  his 
heirs,  executors  or  administrators,  for  the 
money  within  mentioned,  or  any  interest  there- 
on ;  this  mortgage  being  only  kept  on  foot  to  pro- 
tect the  estate  of  me  and  my  heirs  and  assigns, 
in  the  premises  within  granted  and  described." 
Daniel  Ludlow  conveyed  the  premises  in  fee- 
to  Petrus  Stuyvesant,  who  afterwards  con- 
veyed them  in  fee  to  the  defendant.  Ludlow, 
and  those  claiming  under  him,  have  been  in 
possession  since  the  7th  May,  1788. 

Messrs.  D.  B.  Ogden  and  Boyd,  for  the 
plaintiff.  Though  the  deed  of  partition  grants 
the  premises  to  Wiert  Banta  and  his  wife,  to 
hold  to  them,  their  heirs  and  assigns  forever, 
it  is  evident,  from  the  whole  tenor  and  lan- 
guage of  the  deed,  that  it  was  intended  merely 
for  the  partition  of  the  estate  held  in  common 
among  the  children  of  Philip  Minthorne,  so 
that  each  of  the  children  might  hold  in  sever- 
ally what  was  before  held  in  common.  It  was- 
not  intended  that  any  estate  should  be  granted 
or  vested  in  Wiert  Banta  ;  and  the  deed  ought 
to  be  so  construed  as  to  carry  into  effect  the 
manifest  intent  of  the  parties. 

The  word  "grant"  does  not  necessarily  mean 
a  grant  in  fee.  It  may  be  used,  at  the  election 
of  the  party,  for  a  confirmation  or  surrender. 
(Co.  Litt,,  301  *,  302  a;  2  Saund.,  96,  note  1.) 

The  words  "bargain"  and  "sale"  have  been 
introduced  since  the  statute  of  uses,  and  are 
merely  to  declare  the  use.  The  term  "release" 
has  no  operation  ;  for  one  tenant  in  common 
cannot  relase  to  another.  (Co.  Litt.,  200  b.) 
The  word  "confirm"  creates  no  new  estate  ;  it 
only  makes  the  former  estate  more  sure.  But 
it  may,  perhaps,  be  said,  that  by  \heJiabendiim, 
an  estate  of  inheritance  is  vested  in  Banta  and 
his  wife  ;  but  if  the  habendum  is  repugnant  to 
the  premises,  it  is  inoperative.  (Perkins,  161.) 
That  there  is  a  covenant  *of  warranty  [*17 1 
on  the  part  of  Banta  and  wife,  proves  nothing, 
for  every  partition  implies,  and  has  annexed  to 
it,  a  warranty  in  law.  (4  Cruise,  143,  ch.  8, 
sec.  10.)  We  contend,  then,  that  the  words 
used  in  the  partition  do  not  create  or  vest  any 
estate  in  Banta,  the  husband,  but  merely  con- 
firm the  interest  of  the  wife  in  severally.  The 
next  point  is,  whelher  Hannah,  Ihe  wife, 
has  done  anything  to  bar  her  heir-al-law. 

The  covenant  indorsed  on  the  mortgage, 
we  contend,  amounts  lo  a  release  of  Ihe  debt  ; 
and  the  mortgage  or  securily,  which  is  Ihe  in- 
cident, is  thereby  extinguished  and  gone.  (1 
Johns.  Rep.,  590  ;  4  Johns.  Rep.,  42.)  A  cov- 
enant perpetual  nol  to  sue,  is  a  defeasance  or 
release.  (5  Bac.  Abr.,  683,  Release,  A,  2.) 
Can,  then,  a  mortgage  execuled  by  Ihe  wife, 
which  has  been  satisfied,  be  used  in  bar  of  her 
heirs?  A  reconveyance  by  the  mortgagee  is 
not  necessary  to  revest  the  eslale.  The  mo- 
menl  Ihe  debl  was  released,  or  Ihe  money  wa& 
paid,  Ihere  was  an  end'to  Ihe  morlgage  ;  and 
the  estate  of  the  mortgagor  remains  as  if  no 
mortgage  had  ever  been  executed. 

Messrs.  Slosson  and  Hnffman,  contra.  Here 
was  a  morlgage  in  fee  ;  and  the  mortgagee  in 
possession  from  1798 ;  the  money  nol  having 
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been  paid,  the  legal  estate  became  absolute  in 
the  mortgagee.  The  equity  of  redemption  was 
reserved,  by  the  mortgage,  to  Wiert  Banta, 
and  he  released  it  to  the  mortgagee  in  posses- 
sion, so  that  there  is  a  complete  conveyance 
of  the  legal  title  and  estate  to  Ludlow  ;  and 
the  heirs  of  Banta  and  wife  must  be  forever 
barred.  Where  the  legal  estate  is  out  of  the 
lessor  in  ejectment,  the  plaintiff  cannot  recov- 
er. (5  East,  138  ;  7  Term  Rep.,  49  ;  Bull,  JV. 
P.,  110  :  3  Johns.  Rep.,  386  ;  2  Johns.  Cases. 
321  ;  2  Johns.  Rep.,  84,  221.) 

The  covenant  indorsed  on  the  mortgage  does 
not,  in  terms,  or  on  the  face  of  it,  amount  to 
a  release  ;  it  can  be  a  release  only  in  effect,  or 
by  implication.  A  covenant  not  to  sue  one  of 
two  obligors  is  not  a  release,  but  an  agreement. 
(7  Johns.  Rep.,  207;  8  Term  Rep.,  168;  12 
Mod.,  556;  1  Ld.  Raym.,  690.)  If  the  party 
has  any  further  right  than  that  against  which  he 
covenants,  it  is  not  a  release,  but  a  covenant. 
1 72*]  *The  release  from  Banta  and  wife  to 
Ludlow  was  executed  on  the  same  day  with 
the  covenant.  It  recites  the  mortgage  ;  and  in 
the  covenant  against  incumbrances,  this  mort- 
gage is  expressly  excepted,  showing,  most 
clearly,  that  Ludlow  meant  to  take  the  land  for 
the  debt  ;  and  that  the  mortgage  money  was 
not  paid. 

If  the  partition  deed  operated  as  a  convey- 
ance in  fee  to  Wiert  Banta  and  wife,  they  held 
as  joint-tenants  ;  and  Wiert  Banta  having  sur- 
vived, the  whole  estate  was  in  him.  We  may 
suppose  that  the  wife  intended  that  the  estate 
should  be  conveyed  to  her  husband  ;  and  the 
partition  deed  was  so  drawn  in  order  to  fulfill 
that  intention. 

Per  Curiam.  The  defendant  sets  up  a  title 
under  the  mortgage,  executed  by  Banta  and 
his  wife  to  Gabriel  Ludlow,  and  if  that  mort- 
gage interest  has  not  been  redeemed,  it  forms 
a  good  defense  to  the  action.  The  indorsement 
upon  the  mortgage  by  Daniel  Ludlow,  who 
claimed  the  interest  under  it,  was  no  satisfac- 
tion and  discharge  of  the  mortgage,  either  at 
law  or  in  equity.  It  is  very  clear  that  it  was 
not  so  intended.  The  land  was  taken  for  the 
debt,  and  Ludlow  retained  the  mortgage,  to 
secure  his  title,  as  the  release  of  Banta  alone 
did  not  secure  the  fee.  This  is  the  express 
language  of  the  indorsement,  and  it  would  be 
unjust  to  take  the  land  from  him,  or  his  as- 
signs, without  payment  of  the  debt  for  the  se- 
curity of  which  the  mortgage  was  created. 
Whether  the  mortgage  be  redeemable  or  not, 
at  this  late  day,  is  a  question  that  belongs  to 
the  Court  of  Chancery,  and  not  to  this  court 
to  decide.  The  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 
Cited  in-13  Johns.  Ch.,  147. 


173*]  *TAYLOR  v.  BRYDEN. 

Assumpsit — Foreign  Judgment  Aqninft  Indnr- 
»er  of  Note — Findings  of  Fact — lies  Adju- 
dicata. 

NOTE.—  Jwlymrnt  otttaineil  in  mmthrr  State  -  Kffrrt 
—  Wlien  (.raminalilc.  See  Hitchcock  v.  Atcken,  1 
Cal.,  460,  note. 

Notice  ofnoniKiumrnt  ofbillornotr—Dttrfliliurnrr. 
See  Stewart  v.   Bden,  2  Cal.,  121.  note. 
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An  action  of  assumpsit  was  brought  on  a  judg- 
ment obtained  against  the  defendant,  in  Maryland, 
as  indorser  of  a  bill  of  exchange,  and  it  appeared 
that  the  plaintiff  had  declared  in  the  suit  in  Mary- 
land, on  a  protest  for  nonpayment,  as  well  as  for 
non-acceptance  of  thebiJl,  and  the  cause  was  there 
tried  by  a  jury,  who  found  for  the  plaintiff,  on 
which  the  judgment  was  rendered  ;  it  was  held  that 
the  question  of  reasonable  notice  or  due  diligence 
was  a  question  compounded  of  law  and  fact,  and 
proper  to  be  submitted  to  a  jury,  and  having  once 
been  fairly  litigated  and  decided,  it  was  not  again  to 
be  investigated  in  an  action  brought  in  this  State, 
on  the  judgment. 

A  judgment  obtained  in  another  State  is  prima 
facie  evidence  of  a  just  debt ;  and  it  is  incumbent 
on  the  defendant  to  impeach  the  justice  of  it,  or  to 
show,  by  positive  proof,  that  it  was  irregularly  and 
unfairly  obtained. 

Citations— 6  East,  3, 14,  n. ;  1  Sch.  &  Lef .,  461 ;  1 
Camp.,  348 ;  1  Cai.,  460 ;  11  St.  Tr.,  222 ;  Doug.,  5,  H.  ; 
5  East,  475. 

THIS  was  action  of  assumpait,  on  a  judgment 
obtained  against  the  defendant,  in  the  State 
of  Maryland,  as  indorser  of  a  bill  of  ex- 
change. 

The  cause  was  tried  before  Mr.  Justice 
Thompson,  at  the  last  April  sittings,  in  New 
York. 

The  plaintiff  produced  in  evidence  a  regular- 
ly certified  copy  of  the  judgment  recovered 
against  the  defendant,  in  Maryland,  as  indor- 
ser of  a  bill  of  exchange.  The  bill  of  ex- 
change was  drawn  by  C.  F.  T.  Biske,  on  F. 

A.  &  D.   H.  Rucker,  Esqrs.,  of  London,  for 
£230  sterling,  at  60  days  sight,  in  favor  of  W. 

B.  Magruder,  who  indorsed  it  to  the  defend- 
ant, who  indorsed  it  to  the  plaintiff.     The  bill 
was  dated  the  23d  July,  1799  ;  and  was  noted 
on  the  face  of  it,  for  non-acceptance,  on  the 
14th  September,  1799. 

It  also  appeared,  by  a  copy  of  the  protest  for 
non-acceptance,  taken  from  the  books  of  the 
notary,  in  July,  1804,  by  another  notary,  that 
the  bill  was  regularly  protested  for  non-accept- 
ance, on  the  14th  September,  1799,  the  notary 
who  made  the  protest  being  since  dead.  It 
also  appeared,  by  a  copy  of  the  protest  for 
non-payment,  that  it  had  been  regularly  pro- 
tested for  non-payment  on  the  16th  November, 
1799. 

It  appeared  further  from  the  record  that  the 
declaration  first  filed  by  the  plaintiff,  on  the 
6th  December,  1800,  was  upon  the  protest  for 
non-payment  of  the  16th  November,  1799;  «nd 
that  on  the  prayer  of  the  plaintiff,  a  commis- 
sion to  examine  witnesses  in  London  and  New 
Orleans,  was  issued  the  llth  May,  1802.  On 
the  14th  May,  1805,  the  plaintiff,  it  appeared, 
prayed  leave  to  amend  his  declaration,  by  add- 
ing a  count  on  the  protest  for  non-acceptance, 
on  the  14th  September,  1799  ;  which  amend- 
ment *was  allowed  by  the  court.  The  [*1  7-4- 
u mended  declaration  contained  also  the  count 
on  the  protest  for  non-payment. 

The  record  contained,  also,  a  deposition 
taken  the  3d  .March.  1803,  at  Baltimore,  which 
was  read  in  evidence.  It  stated  that  the  wit- 
ness, in  the  absence  of  the  plaintitT.  received 
in  November,  1799,  a  letter  directed  to  the 
plaintiff,  from  his  correspondent  in  London, 
dated  13th  September.  1799,  advising  that  the 
bill  in  question  had  IKTII  protested  for  non-Hc- 
ccptimce,  of  which  the  witness  gave  due  notice 
to  the  defendant,  in  February.  INOO;  that  im- 
mediately on  receipt  of  the  news  that  the  bills 
were  protested  for  non-payment,  and  returned 
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by  the  brig  John  Brockwood,  from  London, 
which  was  given  by  a  letter  from  the  plaintiff's 
correspondent,  dated  the  21st  November,  1799, 
notice  was  given  to  the  defendant.  It  appear- 
ed that  the  vessel,  called  the  John  Brockwood, 
by  which  the  first  of  the  set  and  protests  were 
sent,  had  been  lost  and  was  believed  to  have 
foundered  at  sea,  and  the  witness  stated  that  as 
soon  as  it  was  believed  that  she  was  lost,  the 
plaintiff  sent  to  London  for  the  second  of  the 
set  which  was  received  by  the  plaintiff  in 
September,  1800,  inclosed  in  a  letter,  dated  the 
28th  June,  1800  ;  that  on  receipt  of  the  second 
of  the  set,  the  witness,  as  agent  of  the  plaint- 
iff, in  his  absence,  called  on  the  defendant  and 
demanded  payment,  but  received  no  satisfac- 
tory answer. 

The  plaintiff  also  gave  in  evidence  the  fol- 
lowing letter  from  the  plaintiff  to  the  defend- 
ant : 

"NEW  YORK,  October  1,  1799. 

"Since  I  wrote  you  last,  I  have  appointed 
Mr.  Ray  as  my  attorney.  I  have  given  him 
particular  directions  to  try  to  negotiate  with 
you  for  the  amount  of  the  bills  for  which  you 
have  obtained  judgment,  and  it  is  my  wish  to 
have  the  thing  settled  amicably  ;  and  I  hope 
on  your  part,  you  will  try  to  give  every  indul- 
1 75*]  gence'in  your  *power.  It  is  my  par- 
ticular directions  to  Mr.  Ray,  the  first  thing 
he  does,  to  apply  all  the  funds  that  is  my 
due  for  rent,  &c.,  for  the  discharge  of  the 
same." 

The  defendant  then  proved  that  the  mail  for 
the  conveyance  of  letters  from  the  general  post- 
office  in  London,  is  regularly  made  up  on  the 
first  Wednesday  in  every  month, and  dispatched 
the  same  evening,  by  the  government  packet, 
to  New  York  ;  and  that  it  was  the  invariable 
custom  of  the  merchants  in  England  to  for- 
ward the  second  of  a  set  of  protested  bills  by 
the  first  opportunity  after  the  first  have  been 
sent. 

The  defendant  offered  other  evidence  which 
was  objected  to,  and  rejected  by  the  judge, 
who  charged  the  jury  that  it  was  not  neces- 
sary that  a  copy  of  the  protest  for  non-accept- 
ance should  accompany  the  notice ;  and  that 
the  question  of  due  diligence  was  a  subject 
on  which  the  jury  had  a  right  to  decide  ;  but, 
in  his  opinion,  the  plaintiff  had  shown  suffi- 
cient to  enable  him  to  recover.  The  jury 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial  ;  and  the  following  points 
were  raised  by  the  counsel  for  the  defendant : 

1.  That  the  defendant  did  not  receive  legal 
notice  of  the  protest  for  non-acceptance. 

2.  That    the     protest    for    non-acceptance 
ought  to  have  been  forwarded  with  the  notice  ; 
hut  was  not  sent  till  July,  18<)4. 

3.  That  the  protest  for  non-payment  ought 
to  have  been  sent  by  the  first  opportunity. 

4.  That  the  second  of  the  set  of  bills  ought 
to  have  l>een  sent  by  the  next  opportunity 
after  forwarding  the  first. 

5.  That  the  letter  of  the  defendant  to  the 
plaintiff  was  conditional,  and   contained   no 
promise  to  pay,  and  was  not  binding,  being 
written  under  an  ignorance  of  the  defendant's 
legal  rights. 

176*]  *The  cause  was  argued  by  Messrs. 
Ray  (of  Baltimore)  and  Slosxon  for  the  de- 
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fendants,  and  Messrs.  D.  B.  Ogden  and  Boyd 
for  the  plaintiff ;  but  from  the  opinion  de- 
livered by  the  court,  it  becomes  unnecessary 
to  state  the  arguments  of  counsel,  which 
turned  chiefly  on  the  question  of  due  diligence 
and  notice. 

The  defendant's  counsel  cited  4  Term  Rep., 
175;  Kyd,  136,  137;  1  Selwyn's  N.  P.,  357, 
note  35,  352;  5  Esp.  Rep.,  157  ;  1  Term  Rep., 
167;  Buller's  N.  P.,  271  ;  2  Esp.  Rep.,  511  ; 
3  Dallas,  365,  405;  Kyd.  164,  166,  224;  6 
East,  7;  2  H.  Bl.,  6,  226,  227,  565;  2  Caines, 
344  ;  Malyne's  Lex  Merc.,  264. 

The  plaintiff's  counsel  cited  Chitty  on  Bills, 
92;  2  Esp.  Cas.,  511  ;  4  Esp.  Cas.,  48;  3 
Johns.  Rep.,  206  ;  4  East.  481  ;  Doug.  Rep., 
1  ;  9  East,  192;  11  East,  118. 

KENT,  C h.  J. ,  delivered  the  opinion  of  the 
court : 

The  judgment  in  Maryland,  upon  which 
this  suit  was  brought,  was  rendered  against 
the  defendant,  as  an  indorser  of  a  foreign  bill 
of  exchange,  and  he  now  contends  that  he  was 
not  chargeable,  by  reason  of  the  want  of  due 
notice  of  the  non-acceptance,  and  of  the  non- 
payment of  the  bill.  Whether  notice  of  the 
non-acceptance  of  the  bill,  without  accom- 
panying that  notice  with  the  protest  for  non- 
acceptance,  was  competent,  under  the  law  of 
merchants,  to  charge  the  party,  is  a  point 
which  we  need  not  now  discuss,  as  the  suit  in 
Maryland  was  upon  the  protest  for  non-pay- 
ment, as  well  as  for  the  non-acceptance  ;  and 
the  non-payment,  if  supported  by  the  requsite 
notice  and  proof,  was  sufficient  to  sustain  the 
action.  It  has  been  urged  to  the  court  that 
there  was  not  due  diligence  in  giving  notice 
of  non-payment,  and  that  the  question  of  dili- 
gence is  open  here  for  investigation,  notwith- 
standing the  trial  and  judgment  in  the  other 
State.  But  we  are  by  no  means  satisfied  that 
such  an  inquiry  ought  now  to*be  pur-  [*177 
sued,  after  the  question  has  been  once  fairly 
litigated  and  decided.  The  question  of  rea- 
sonable notice  is  a  compound  of  law  and  fact, 
to  be  submitted  to  a  jury.  (6  East,  3,  and  14, 
in  note;  1  Sch.  &  Lefroy,  461  ;  1  Campb., 
248.)  The  judgment  in  Maryland  is  pre- 
sumptive evidence  of  a  just  demand  :  and  it 
was  incumbent  upon  the  defendant,  if  he 
would  obstruct  the  execution  of  the  judgment 
here,  to  show,  by  positive  proof,  that  it  was 
irregularly  or  unduly  obtained.  We  do  not 
know  the  whole  amount  of  the  evidence  that 
may  have  been  given  upon  the  trial  in  Mary- 
land. The  record  contains  a  deposition,  but 
does  not  state  whether  any  or  what  additional 
proof  was  given.  To  try  over  again,  as  of 
course,  every  matter  of  fact  which  had  been 
duly  decided  by  a  competent  tribunal,  would 
be  disregarding  the  comity  which  we  justly 
owe  to  the  courts  of  other  States,  and  would 
be  carrying  the  doctrine  of  re-examination  to 
an  oppressive  extent.  It  would  be  the  same 
as  granting  a  new  trial  in  every  case,  and  upon 
every  question  of  fact.  Suppose  a  recovery 
in  another  State,  or  in  any  foreign  court,  in 
an  action  for  a  tort,  as  for  an  assault  and  bat- 
tery, false  imprisonment,  slander,  &c. ,  and 
the  defendant  was  duly  summoned  and  ap- 
peared, and  made  his  defense,  and  the  trial  was 
conducted  orderly  and  impartially,  according 
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to  the  rules  of  a  civilized  jurisprudence,  is 
every  such  case  to  be  tried  again  here  upon 
the  merits  ?  I  much  doubt  whetner  the  rule 
can  ever  go  this  length.  The  general  lan- 
guage of  the  books  is,  that  the  defendant  must 
impeach  the  judgment,  by  showing,  affirma- 
tively, that  it  was  unjust,  by  being  irregularly 
or  unfairly  procured. 

In  the  case  of  Hitchcock  &  Filch  v.  Aickin 
(1  Caines,  460)  this  court  went  no  further 
than  to  decide  the  general  principle,  that  a 
judgment  of  another  State  was  not  conclusive, 
but  was  to  be  placed  upon  the  footing  of  a 
foreign  judgment  under  the  English  law. 
The  question  then  is,  how  far,  and  to  what 
extent,  do  the  English  courts  permit  foreign 
178*]  judgments  to  be  opened,  to  let  in  a 
re-examination  of  the  merits. 

The  case  of  Sinclair  v.  Fraser  contains  the 
rule  of  the  English  courts.  It  was  decided  by 
the  House  of  Lords,  on  the  4th  of  March,  1771, 
upon  an  appeal  from  the  Court  of  Sessions  in 
Scotland.  (Cited  by  Mr.  Wedderburne,  the 
Solicitor-General,  in  the  case  of  The  Duchess 
of  Kingston,  11  State  Tr.,  222.)  A  suit  was 
brought  upon  a  judgment  in  Jamaica  ;  and 
the  question  was,  what  should  be  the  effect  of 
the  judgment ;  and  the  Court  of  Sessions  re- 
fused to  give  any  effect  to  it,  and  held  the 
party  bound  to  prove  the  ground,  the  nature 
and  the  extent  of  his  demand.  But  upon  ap- 
peal to  the  House  of  Lords,  the  judgment  of 
the  Court  of  Sessions  was  reversed,  and  the 
rule  of  law  was  stated  in  the  judgment  of  re- 
versal "  that  the  judgment  of  the  court  of  Ja- 
maica ought  to  be  received,  as  evidence, 
prima  facie,  of  the  debt ;  and  that  it  lies  on 
the  defendant  to  impeach  the  justice  of  it,  or 
to  show  that  it  was  irregularly  and  unduly 
obtained."  This  decision  was  cited  in  Oal- 
braith  v.  Neville  (K.  B.,  29  Geo.  III.;  Doug. 
Rep. ,  3d  edit.  p.  5,  note),  and  Mr.  Justice  Bul- 
ler  said  that  it  had  always  been  considered  as 
establishing  the  true  rule. 

In  the  present  case,  the  defendant  has  cer- 
tainly not  succeeded  in  impeaching  the  judg- 
ment. He  has,  at  most,  only  excited  doubts, 
under  the  obscure,  and,  perhaps,  very  imper- 
fect testimony  before  us,  as  to  the  fact  of  due 
diligence  in  giving  notice  of  the  protest  for 
non-payment.  And  where  the  party  has  once 
litigated  his  case,  before  a  competent  juris- 
diction, and  when  no  fraud  or  unfairness  is 
pretended,  every  doubt  and  every  presumption 
arising  on  a  matter  in  p<ri#  ought  to  be  turned 
against  him.  We  muy,  with  propriety,  adopt 
the  observations  of  Lord  Kenyon,  in  the  case 
of  Qalbraith  v.  Nerille,  as  stated  in  a  note  to  5 
East,  475,  that  "without  entering  into  the 
question  how  far  a  foreign  judgment  was  im- 
peachable,  it  was,  at  all  events,  clear  that  it 
was  jtrimfi  facie  evidence  of  the  debt,  and  that 
17t>*]  no  evidence  had  *bcen  adduced  to 
impeach  this."  The  motion  on  the  part  of 
the  defendant,  for  a  new  trial,  is  therefore  de- 
nied. 

Motion  denied. 

Overruled— 10  Johns.,  162. 

Cited  in-13  Johns.,  205 :  15  Wend.,  3fl7 :  fi  Iliirl)., 
«16;  38  Ind.,  434  ;  48  Ind.,  4K2;  1  Wood.  &  M.,  17K.  17»: 
2  Curt..  561. 
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Extension  of  Time  to  Answer,   until  Trial  of 
Another  Cause,  Denied. 

•  In  an  action  of  trespass  against  the  collector  of 
the  port  of  New  York,  for  seizing1  the  vessel  of  the 
plaintiff,  against  which  a  libel  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  under  a  law  of  the 
United  States,  but  which  had  not  been  heard  or 
determined,  on  account  of  the  sickness  of  the 
judge;  this  court  refused  to  grant  the  defendant 
an  imparlance  indefinitely,  until  the  libel  could  be 
heard  and  decided  in  the  District  Court. 

MR.  BALDWIN,  for  the  defendant,  moved 
for  imparlance,  in  this  cause,  until  the 
first  day  of  next  August  Term,  and  from  term 
i  to  term  until  the  libel  filed  by  the  attorney  of 
the  United  States,  for  the  District  of  New  York, 
in  the  District  Court,  against  the  ship  American 
Eagle,  shall  have  been  heard  and  finally  de- 
termined. He  read  an  affidavit,  stating  that 
the  defendant,  as  collector  and  surveyor  of 
the  customs  in  the  city  of  New  York,  on  the 
10th  of  July,  1810,  caused. the  ship  American 
Eagle,  «fec.,  to  be  seized,  as  forfeited  to  the 
use  of  the  United  States,  for  a  violation  of 
an  act  of  the  United  States,  entitled,  "  An  Act 
in  Addition  to  an  Act  for  the  Punishment  of 
Certain  Crimes  against  the  United  States." 

On  the  13th  July,  1810,  a  libel  was  filed  by 
the  attorney  of  the  United  States  against  the 
said  ship,  in  the  District  Court  ;  on  which 
process  issued,  and  she  was  seized  by  the 
marshal  of  the  district,  in  whose  custody  she 
has  since  remained.  On  the  7th  day  of  No- 
vember the  plaintiff  put  in  his  claim  to  the 
vessel,  and  an  answer  to  the  libel ;  but  owing 
to  the  indisposition  of  His  Honor,  Matthias  B. 
Tallmadge,  Esq.,  judge  of  the  District  Court, 
it  has  not  been  possible  to  bring  on  the  cause 
to  a  hearing  in  that  court,  and  the  cause  is 
still  depending  and  undetermined. 

The  trespass  charged  in  the  plaintiff's  dec- 
laration, and  for  which  this  suit  is  brought, 
was  the  seizure  of  the  American  Eagle,  as 
above  stated. 

*Mr.  Baldirin  observed  that  if  the  [*18O 
j  District  Court  should  condemn  the  vessel,  or 
|  grant  a  certificate  of  probable  cause  of  seizure, 
|  it  would  be  a  complete  defense  to  the  present 
!  action.  But  if  this  court  can  entertain  this 
i  cause,  and  suffer  it  to  proceed,  it  will,  in 
;  effect,  have  a  control  over  the  District  Court 
I  of  the  United  States,  which  has  exclusive 
i  jurisdiction  in  all  such  cases. 

It  may  be  said  that  we  might  plead  in  ahate- 

I  ment  ;  but  this  motion  is  proper  and  regular. 

(Barnes,   224;    Carthew,    130:    4   Bac.  Abr., 

i  Plead.,  47.)     A  plea  in   abatement  would   not 

|  be  proper,  for  a  new  suit  might  be  commenced, 

and  so  Mien  qnotut*.     It    is  a  matter  in  bar, 

not   in  abatement.      (Chilly   on    Plead.,    435, 

445.) 

Mr.  Coldfii.  contra,  read  the  aflhlavit  of  the 
plaintilT,  slating  that  the  process  airninst  the 
ship  Ameririm  Eagle,  belonging  lo  the  plaint- 
iff, was  returnable  in  the  District  Court,  on 
the  3d  August.  1HIO.  The  libel  on  the  part 
of  the  United  Slates  alleged  thai  the  said  ship 
was  fitted  out  with  intent  that  she  should  l>e 
employed  in  the  service  of  a  foreign  stale,  to 
commit  hostilities  on  the  subject  of  another 
foreign  state,  with  whom  the  United  States 
were  at  peace.  The  two  foreign  states  re- 
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ferred  to  in  the  libel,  are  the  dominions,  ter- 
ritories or  possessions  of  the  two  contending 
chiefs  of  the  island  of  St.  Domingo,  Petion 
and  Christophe.  No  district  court  was  held, 
at  which  the  plaintiff  could  file  a  claim,  until 
the  7th  of  November,  7810,  when  the  plaintiff 
filed  his  claim  and  answer,  on  oath,  denying 
all  the  charges  contained  in  the  libel.  No  dis- 
trict court  having  been  held  at  which  the  libel 
could  be  heard,  on  account  of  the  indisposi- 
tion of  the  judge  ;  and  his  disability  to  hold  a 
court  continuing,  and  it  not  appearing  proba- 
ble that  he  would  be  able  to  hold  a  court  be- 
bore  the  stated  term  of  the  Circuit  Court  of 
the  United  States,  in  September,  the  plaintiff, 
by  his  counsel,  in  the  latter  end  of  July,  made 
181*]  a  formal  application  *to  the  marshal 
of  the  District  of  New  York,  in  the  absence 
of  the  attorney  of  the  district,  requiring  the 
marshal  to  make  such  application,  as  the  law 
requires  in  such  case,  to  the  judge  of  the  Su- 
preme Court  of  the  United  States,  allotted  to 
the  Circuit  of  the  District  of  New  York,  to  re- 
move the  cause  depending  in  the  District 
Court  into  the  Circuit  Court,  pursuant  to  the 
Act  of  Congress,  passed  March  2d,  1809  (10th 
Cong.,  2d  sess.,  ch.  94.  9th  Vol.  Laws,  259) ; 
but  the  marshal  refused  to  take  any  measures, 
in  consequence  of  such  application.  The  dis- 
ability of  the  judge  still  continuing,  and  there 
being  no  prospect  of  its  being  removed  before 
the  stated  term  of  the  Circuit  Court  of  the 
United  States  in  April  last,  a  second  applica- 
tion was  made  to  the  marshal,  in  the  absence 
of  the  attorney  of  the  district,  on  the  28th  of 
February  last,  for  the  purpose  of  having  the 
causes  depending  in  the  District  Court  re- 
moved into  the  Circuit  Court  of  the  United 
States,  which  application  was  supported  by  an 
affidavit  of  the  disability  of  the  judge,  from 
extreme  indisposition  to  hold  a  court,  and  of 
its  probable  continuance  for  a  considerable 
time.  But  the  marshal,  though  the  urgency 
and  hardship  of  the  plaintiff's  case  were  fully 
stated  to  him,  refused  to  take  any  measures 
in  consequence  of  such  application.  A  simi- 
lar application  was  also  made  to  the  district 
attorney,  then  at  Albany,  who  declined  'tak- 
ing any  measures  for  the  removal  of  the  cause. 
Mr.  Coldtn  observed  that,  under  these  cir- 
cumstances of  the  case, the  court  would  not  be 
induced  to  exercise  their  discretion  in  favor 
of  the  present  motion.  The  court  could  not 
intend  that  the  vessel  will  be  condemned,  as 
all  the  facts  in  the  libel  are  contradicted  on 
oath.  The  Act  of  Congress  passed  the  24th 
February,  1807  (8th  Vol.  Laws,  255,  2d  sess., 
9th  Cong. ,  ch.  64),  provides,  that  in  all  cases 
of  seizures,  where  judgment  is  given  for  the 
claimant,  if  the  judge  shall  certify  that  there 
182*]  was  reasonable  *cause  of  seizure,  the 
claimants  shall  not  be  entitled  to  costs,  nor 
the  person  making  the  seizure  be  liable  to  an 
action  on  account  of  such  seizure.  The  cer- 
tificate of  the  judge  must  be  founded  on  facts. 
But  this  is  not  a  case  in  which  any  such  cer- 
tificate can  be  given  ;  for  there  can  be  no  mis- 
take as  to  the  fact,  but  as  to  the  law.  The 
ship  was  libeled  under  the  law  of  the  United 
States  of  the  5th  of  June,  1797.  (1  sess.,  3d 
508 


Cong.,  ch.  50,  sec.  3.)  Can  any  person,  for  a 
moment,  suppose  that  Petion  and  Christophe, 
the  rival  chiefs  of  St.  Domingo,  are  foreign 
princes  or  states  within  the  meaning  of  that 
law  ?  But  it  is  unnecessary  to  enter  into  the 
discussion  of  this  question  at  this  time. 

The  judge  of  the  District  Court  cannot 
grant  a  certificate  of  probable  cause,  because 
the  libelant  has  mistaken  the  law. 

This  is  not  a  prize  question  ;  and  the  Consti- 
tution and  laws  of  the  United  States  being  the 
supreme  law  of  the  land,  this  court  is  compe- 
tent to  decide  on  an  act  of  Congress,  when 
brought  before  them  in  this  collateral  way. 

Messrs.  T.  A.  Emmet  and  Hoffman,  on  the 
same  side  observed  that  this  was  a  new  and 
extraordinary  application.  It  was  a  motion 
for  an  indefinite  imparlance ;  and  for  what 
reason  ?  There  has  been  no  delay  or  miscon- 
duct on  the  part  of  the  plaintiff  ;  nor  is  there 
anything  in  the  nature  of  the  present  action  to 
induce  the  court  to  frown  upon  it.  It  is  not  a 
motion  to  put  off  a  trial,  but  to  postpone  in- 
definitely the  time  of  pleading.  How  can  the 
defendants  be  injured  by  putting  in  their 
plea  ?  As  no  certificate  of  probable  cause  has 
been  given,  it  cannot  be  pleaded.  Should  it 
be  granted  af er  issue  joined,  it  may  be  plead- 
ed puis  darrein  continuance.  A  decree  of  con- 
demnation may  be  given  in  evidence  under 
the  general  issue.  It  is  very  important  to  the 
plaintiff  that  issue  should  be  joined  as  early  as 
possible,  in  order  to  obtain  an  earlier  trial  of 
his  cause. 

*Is  there  anything  in  the  law  of  the  [*183 
United  States  to  prevent  this  court  decid- 
ing whether  Petion  and  Christophe  are  foreign 
princes,  within  the  meaning  of  the  act  of  Con- 
gress ?  It  is  not  a  question  of  capture  or 
prize,  arising  under  the  law  of  nations.  This 
court  can,  and  must  take  notice  of  the  law  of 
the  United  States,  when  it  comes  collaterally 
before  them,  in  a  cause  depending  here.  This 
court  is  bound  to  interpret  the  law  of  Congress, 
and  is  not  obliged  to  wait  until  another 
court  makes  the  interpretation  for  them.  (See 
Jackson  v.  Hallett  &  Bowne,  1  Caines,  60.) 
Would  this  court  be  bound  by  a  certificate  of 
probable  cause,  without  looking  at  the  law  of 
the  United  States,  and  deciding  whether  the 
judge  of  the  District  Court  haa  authority  to 
grant  it  ? 

Mr.  Baldwin,  in  reply,  said  that  the  matter 
of  defense,  on  the  part  of  the  plaintiff,  must 
be  pleaded,  and  could  not  be  given  in  evi- 
dence under  the  general  issue. 

Per  Curiam.  The  cause  in  the  District 
Court  has  been  unnecessarily  delayed  on  the 
part  of  the  public  prosecutor ;  for  the  officers 
of  the  United  States  may,  in  case  of  the  sick- 
ness of  the  judge  of  the  District  Court,  re- 
move the  cause  into  the  Circuit  Court.  An  in- 
definite imparlance,  therefore,  is  unreasonable, 
and  ought  not  to  be  granted. 

Further  time  to  plead  was,  however,  given, 
on  the  motion  of  the  defendant's  counsel,  un- 
til the  1st  July  next. 


Motion  denied. 
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BAYLEY  v.  BATES,  Sheriff,  &c. 

Sheriff— Action  for  False  Return — Justification 
—  Inquisition —  When  Indemnity  Tendered 
must  sell. 

An  inquisition  made  by  a  sheriff's  jury  to  ascer- 
tain whether  the  property  in  goods,  taken  on  a 
fieri  facias,  is  in  the  defendant  or  not,  if  found  not 
to  be  in  him,  is  a  justification  to  the  sheriff,  for  re- 
turning1 nvJla  boiia,  and  a  conclusive  defense  in  an 
action"  against  him  for  a  false  return ;  unless  it  be 
shown  that  he  did  not  act  with  good  faith. 

But  if  an  adequate  indemnity  is  tendered  to  the 
sheriff,  and  he  should  unreasonably  refuse  it,  it 
seems  that  he  is  bound  to  proceed  and  sell  the  goods, 
or  be  liable  for  a  false  return. 

Citations -Dalton 's  Sh'ff.,  146:  Gilbert's  Law  of 
Executions,  21 ;  2  Tidd's  K.  B.,  932 ;  4  T.  R.,  633,  648 ; 
6  T.  R.,  88 ;  7  T.  R.,  177 ;  Impey's  Sh'ff.,  135 ;  1  Burr., 
20 ;  3  Wils.,  309  ;  1  Keb.,  693 :  1  Burr.,  37 ;  2  Bl.  Rep., 
1064 ;  2  Tidd's  K.  B.,  928 ;  2  Bay,  67. 

HHHIS  was  an  action  on  the  case,  for  a  false 
1  return.  The  declaration  stated  that  a 
judgment  was  obtained  in  February,  1809,  in 
favor  of  the  plaintiff,  against  R.  B.,  on  which 
a  fi.  fa.  was  issued,  returnable  the  25th  of 
November,  1809,  and  delivered  to  the  defend- 
ant, as  sheriff  of  the  County  of  Ontario,  on 
the  14th  of  November.  That  the  defendant 
had  not  the  moneys  as  he  was  directed,  &c., 
but  falsely,  maliciously,  and  deceitfully  re- 
turned on  the  fi.  fft.  that  he  could  find  no 
goods  or  chattels,  lands  or  tenements,  of  the 
said  R.  B.  in  his  bailiwick,  &c.  Plea,  the 
general  issue.  The  cause  was  tried  at  the  On- 
tario Circuit,  on  the  26th  of  June,  1810,  before 
the  Chief  Justice. 

On  {\\efierifacia8  which  was  given  in  evi- 
dence, the  defendant  had  indorsed  a  return  of 
nu.Ua  bona.  It  was  proved  that  after  the  de- 
livery of  the  writ,  and  before  the  return  day 
thereof,  the  defendant  had  levied  on  a  negro 
boy,  said  to  be  a  slave  of  R.  B.,  the  defendant 
named  in  the  execution,  who  brought  the 
negro  into  this  State  in  1803,  when  he  removed 
1 8O*J  into  Ontario  'County ,  from  the  State 
of  Maryland  ;  and  had  filed  in  the  proper  of- 
fice, the  affidavit  and  certificate  required  by 
law  in  such  case.  It  was  proved  that  R.  B. 
had  claimed  the  negro  as  his  slave.  The 
plaintiff  gave  notice  to  the  defendant  that  the  I 
negro  was  the  property  of  R.  B.,  and  offered  ' 
JOHNS.  REP.,  8. 


to  indemnify  the  defendant  if  he  would  sell 
the  negro  ;  and  protested  against  a  trial  of  the 
question  of  property  by  a  jury,  as  the  slave 
was  not  claimed  by  any  other  person.  The 
offer  of  indemnity  was  verbal,  and  not  accom- 
panied with  a  tender  of  any  written  security 
or  bond.  The  defendant  summoned  a  jury  to 
inquire  into  the  fact  of  property  ;  and  by  an 
inquisition  taken  the  20th  of  December,  1809, 
in  the  usual  form,  the  jury  found  that  the 
negro  was  not,  in  fact,  the  property  of  R.  B. 

The  plaintiff's  attorney  attended  before  the 
jury  of  inquiry  ;  no  person  appeared  to  claim 
the  negro,  and  the  only  question  submitted  to 
the  jury  was,  whether  the  negro  had  not  be- 
come entitled  to  his  freedom,  under  the  Act  re- 
lative to  Slaves  and  Servants.  (Sess.  24,  ch. 
188.) 

It  was  proved  that  when  R.  B.  left  the 
County  of  Ontario,  the  plaintiff,  as  his  agent, 
let  the  farm  of  R.  B.  to  another  person,  with 
the  negro,  who  labored  on  the  farm,  in  the 
service  of  the  lessee,  for  one  year  and  nine 
months,  and  had  afterwards  been  seen  in  the 
service  of  other  persons,  some  years  after  R. 
B.  had  left  the  county  ;  and  that  before  the 
delivery  of  the  execution  to  the  defendant,  he 
had  hired  himself  out  to  labor,  and  had  been 
at  large,  in  different  parts  of  the  county. 

The  Chief  Justice  charged  the  jury  that  the 
inquisition  was  conclusive  in  favor  of  the  de- 
fendant, unless  the  plaintiff  proved  that  the 
defendant  had  acted  dishonestly  and  fraudu- 
lently ;  and  that  to  entitle  the  plaintiff  to  re- 
cover, he  must  not  only  show  that  the  return 
was  false,  but  that  the  defendant  knowingly, 
willfully,  and  deceitfully,  made  such  false 
return  ;  and  that  it  was  for  the  jury  to  decide 
whether  the  defendant  had  acted  impartially 
and  with  good  faith  in  taking  the  inquisition. 
The  jury  found  a  verdict  for  the  defendant. 

*A  motion  was  made  to  set  aside  the  [*l  87 
verdict,  as  against  evidence,  and  for  the  mis- 
direction of  the  judge. 

Mr.  .sW/iw,  for  the  plaintiff,  contended  that 
the  inquisition  in  this  case  was  not  conclusive. 
In  iMtbnr  v.  Eaiiwr  «{•  IturneU  (2  H.  Bl.,  4Jtt) 
the  Court  of  K.  B.  held  that  the  proceeding  of 
the  sheriff  could  not  tx-  conclusive  in  any  case, 
for  inquests  of  office  were  always  travel-sable. 
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At  most,  the  inquisition  could  only  go  in  ex- 
cuse or  mitigation  of  damages. 

To  make  a  sheriff  liable,  it  is  enough  to 
show  the  fact  of  a  false  return,  and  the  law 
will  presume  a  want  of  good  faith  in  the  offi- 
cer. It  is  not  requisite  to  prove  that  he  acted 
maliciously  or  deceitfully. 

It  was  admitted  that  the  negro  was  a  slave, 
and  the  inquiry  was,  whether  he  had  been 
manumitted  :i  -cording  to  law.  Having  been 
once  a  slave-,  he  is  presumed  to  continue  in 
that  condition  until  a  regular  manumission  is 
proved.  It  does  not  appear  that  the  jury  who 
signed  the  inquisitions  found  that  the  negro 
had  been  manumitted.  Is  the  inquisition  to 
be  conclusive,  not  only  as  to  right  of  property 
but  as  to  the  freedom  of  the  slave  ?  Whether 
he  was  free  or  not,  was  a  question  of  law,  not 
to  be  decided  in  this  collateral  way. 

Mr.  Rodman,  contra,  observed  that  the 
charge  to  the  jury  was  not  that  the  inquisition 
was  conclusive  as  to  the  right  of  property,  but 
merely  as  a  protection  to  the  sheriff  against 
this  action. 

By  the  fifth  section  of  the  Act  Concerning 
Slaves  and  Servants  (sess.  24,  ch.  188),  the 
negro  became  free,  in  consequence  of  the  hir- 
ing or  transferring  for  a  year  and  nine  months. 
(1  R.  S.,  658,  sec.  10.)  It  became  necessary, 
therefore,  for  the  sheriff  to  have  the  question 
tried  by  a  jury. 

In  the  case  of  Latkow  v.  Earner  et  al.  the  in- 
quisition was  after  the  action  was  brought.  It 
is  said  by  Dalton  (Dalton's  Sheriff,  146  ;  Imp- 
ey's  Sheriff,  153  ;  Tidd's  Pr.,  921  ;  1  Sellon, 
557 ;  Gilb.  on  Executions,  21),  and  various 
other  writers,  that  the  finding  of  the  jury  will 
excuse  the  sheriff  ;  and  in  Farr  v.  Newman 
188*1  *(4  Term  Rep.,  633,  648)  Grose,  J.,  and 
Lord  Kenyon  agreed  that  the  sheriff  might 
summon  a  jury  to  satisfy  himself  as  to  the 
property,  and  that  the  inquisition  would  justi- 
fy him  ;  and  in  Roberts  v.  TJwmas  (6  Term 
Rep. ,  88)  Lord  Kenyon  refused  to  set  aside  an 
inquisition  in  such  a  case.  He  said  it  was  for 
the  purpose  of  indemnifying  the  sheriff,  in 
making  his  return  to  the  writ,  but  did  not  bind 
the  right  of  property  between  the  litigating 
parties.  The  same  doctrine  is  recognized  in 
Wells  v.  Pickman  (7  Term  Rep.,  177),  where 
Lord  Kenyon  speaks  of  the  sheriff's  making 
use  of  the  intervention  of  a  jury,  so  as  to  avoid 
all  risks. 

Per  Curiam.  The  question  is,  whether  the 
defendant  was  protected  under  the  inquest  of 
office  from  the  charge  of  a  false  return.  It  is 
found  that  he  procured  and  conducted  the  in- 
quest with  impartiality  and  good  faith  ;  and 
it  appears  that  the  plaintiff  had  due  notice  of 
it,  and  that  there  was  not  any  regular  indem- 
nity offered  to  the  sheriff,  in  case  he  would  sell 
the  negro.  If  then,  the  return  of  nutta  bona, 
founded  upon  an  inquest,  will  in  any  case  be 
a  defense  in  an  action  for  a  false  return,  not- 
withstanding that  the  property  of  the  chattel 
in  question  did  belong  to  the  defendant  in  the 
execution,  this  would  seem  to  be  such  a  case. 

The  general  language  of  the  books  is,  that 
these  inquisitions  will  excuse  the  sheriff  in  his 
return  of  nutta  bona,  and  repel  the  charge  of  a 
false  return.  (Dalton's  Sheriff,  146  ;  Gilbert's 
Law  of  Executions,  21  ;  Tidd's  K.  B.,  Vol.  II., 
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922;  Grose,  J.,  and  Lord  Kenyon,  in  4  Term 
Rep.,  633,  648  ;  Ld.  Kenyon,  in  6  Term  Rep., 
88;  7  Term  Rep.,  177;  Impey's  Sheriff,  135, 
and  bv  the  counsel  on  each  side  in  Cooper  v. 
Chitty  &  Blackstone,  1  Burr.,  20;  Gould,  J., 
in  3  Wils.,  309.)  There  is  not  any  express  ad- 
judication upon  the  point ;  for  the  usual 
course  for  the  sheriff  is  to  take  an  indemnity, 
by  bond,  from  the  plaintiff,  if  the  question  of 
property  be  doubtful  or  litigated.  There  are 
also  other  ways  pointed  out  in  the  books,  by 
*which  the  sheriff  will,  in  such  cases,  [*18i> 
be  protected  from  harm.  The  court  will,  on 
application,  enlarge  the  time  for  making  a  re- 
turn, until  the  right  of  property  be  tried  be- 
tween the  parties,  or  the  sheriff  receive  a  suf- 
ficient indemnity.  So,  if  he  sells,  the  money 
may  be  retained  in  court  until  the  right  be  as- 
certained, and  the  sheriff  may  even,  by  filing 
a  bill  in  chancery,  compel  the  parties  to  inter- 
plead.  (1  Keb.,  693  ;  1  Burr.,  37 ;  2B1.  Rep., 
1064  ;  2  Tidd's  K.  B.,  928  ;  2  Bay's  Rep.,  67.) 
But,  if  none  of  these  steps  be  taken,  and  the 
sheriff  summons  an  inquest,  and  makes  a  re- 
turn accordingly,  it  will  protect  him,  unless 
there  be  circumstances  in  the  case  to  show 
that  he  did  not  act  with  good  faith.  If  the 
sheriff  should  unreasonably  refuse  an  adequate 
indemnity,  the  court  would  probably  hold  him 
bound  to  proceed  and  sell,  or  reject  this  de- 
fense. An  action  for  a  false  return  sounds  in 
tort  and  fraud,  and  it  draws  into  considera- 
tion, in  a  greater  or  less  degree,  the  quo  animo 
of  the  defendant. 

In  the  present  case,  there  are  no  circum- 
stances to  deprive  the  sheriff  of  the  protection 
which  the  inquisition  ought  to  give,  and  the 
motion  for  a  new  trial  is  denied. 

Motion  denied. 

Distinguished— 15  Johns.,  151. 

Cited  in— 10  Johns.,  98 ;  8  Cow.,  68 ;  5  Wend.,  310: 
6  Wend.,  499 ;  2  Edw.,  407 ;  4  N.  Y.,  183 ;  73  N.  Y.,  60 ; 
18  Hun,  433 ;  43  Barb.,  376 ;  44  Ind.,  507 ;  35  N.  J.  L., 


THOMPSON  v.  KETCHUM. 

Promissory  Note — Time  not  Expressed,  Payable 
Immediately — Parol  Evidence — Lex  Loci  as 
to  Defense  of  Infancy. 

The  time  of  payment  is  part  of  the  original  con- 
tract, and  if  no  time  of  payment  is  expressed  in 
a  note,  the  law  adjudges  it  to  be  payable  immedi- 
ately ;  and  parol  evidence  is  inadmissible  to  show 
a  different  time  of  payment. 

The  lex  loci  contractus  is  to  govern,  unless  the 
parties,  by  the  terms  of  the  contract,  had  in  view 
a  different  place. 

Where  the  defendant  in  an  action  brought  here, 
on  a  promissory  note  made  in  Jamaica,  set  up  in- 


NOTE.— Promissory  note— Time  of  payment  not 
expressed. 

If  the  time  of  payment  is  left  blank,  the  law  pre- 
sumes it  to  be  payable  on  demand.  Herrick  v.  Ben- 
nett, post,  374 ;  Gaylord  v.  Van  Loan,  15  Wend.,  308  ; 
Cornell  v.  Moulton,  3  Den.,  12 ;  Jones  v.  Brown,  11 
Ohio  St.,  601 ;  Porter  v.  Porter,  51  Me.,  376 ;  Bowman 
v.  McChesney,  22  Grat.,  609 ;  Freeman  v.  Ross,  15 
Ga.,  252. 

On  the  question  of  lex  loci,  see  Lodge  v.  Phelps,  1 
Johns.  Gas.,  139,  note. 

On  the  question  of  proof  of  foreign  laws,  see  Hill 
v.  Packard,  5  Wend.,  376,  note. 
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fancy  as  a  defense,  it  was  held  that  he  was  bound 
to  show  that  such  a  plea  would  be  a  good  defense  in 
Jamaica. 

Citations—  4  Johns.,  285;  2  Burr.,  1077;  1  Johns. 
Cas.,  22  ;  I  Esp.  N.  P.,  35  ;  3  Johns.,  531  ;  3  Esp.  N,  P., 
163. 


was  an  action  of  assumpsit.  The  dec- 
-L  laration,  besides  the  usual  money  counts, 
19O*]  contained  a  count  on  a  *promissory 
note,  as  follows  :  "  I  promise  to  pay  Capt. 
Samuel  Thompson,  eighty  dollars,  for  value 
received.  Montego  Bay,  April  21,  1807." 

Plea,  general  issue,  with  notice  that  infancy 
would  be  given  in  evidence  at  the  trial. 

The  cause  was  tried  at  the  Ulster  Circuit,  in 
September,  1810,  before  Mr.  Justice  Yates. 

It  was  proved  that  the  defendant  had  ac- 
knowledged that  the  plaintiff  had  lent  him  the 
$80  at  Montego  Bay,  in  the  island  of  Jamaica, 
and  that  he  could  not  have  done  without  the 
money. 

The  defendant  proved  that  at  the  time  he 
executed  the  note,  and  when  he  acknowledged 
the  receipt  of  the  money,  he  was  under  the  age 
of  21  years. 

The  plaintiff  objected  to  the  insufficiency  of 
the  evidence,  unless  the  defendant  also  proved 
that  by  the  laws  of  Jamaica  infancy  was  a  de- 
fense to  an  action  for  the  money. 

The  defendant  then  offered  to  prove  that 
by  a  parol  agreement  between  him  and  the 
plaintiff,  the  money  was  to  be  paid  on  the  ar- 
rival of  the  parties  at  the  city  of  New  York, 
and  that  both  of  them  arrived  here  at  the  same 
time.  This  evidence  was  objected  to,  but  ad- 
mitted, and  a  verdict  was  taken,  by  consent, 
for  the  plaintiff  for  $99.68,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the 
above  facts. 

Two  points  were  raised  for  the  consideration 
of  the  court:  1.  The  defendant  was  bound 
to  show  that  by  the  laws  of  Jamaica  infancy 
would  be  a  defense  there  to  an  action  on  the 
note. 

2.  That  the  parol  evidence  which  was  ob- 
jected to  by  the  plaintiff,  at  the  trial,  was  in- 
admissible. 

The  case  was  argued  by  Mr.  Sudam  for  the 
plaintiff,  and  Mr.  Ruggles  for  the  defendant. 
In  addition  to  what  was  said  on  the  former 
argument  of  the  same  case  (see  4  Johns.  Rep., 
285),  the  counsel  for  the  plaintiff  relied  also 
1O1*J  on  *the  case  of  Ilolman  v.  Johnson 
(Cowp.,  341).  In  no  case,  it  was  contended, 
where  a  contract  is  made  in  reference  to  the 
laws  of  another  country,  is  the  party  seeking 
to  enforce  the  contract  bound  to  show  those 
laws  ;  but  the  defendant  who  seeks  an  ex- 
emption by  such  laws,  must  prove  them.  Ac- 
cording to  the  rules  of  special  pleading,  the 
defendant  must  prove  the  foreign  law  on  which 
he  relies  for  his  defense. 

Again,  parol  evidence  cannot  be  received  to 
control  the  legal  import  of  a  known  commer- 
cial instrument.  (I  Taunt.  Hep.,  347,  Hogg  v. 
Smith.)  The  note,  on  the  face  of  it,  is  paya- 
ble immediately  :  and  if  the  defendant  had 
been  sued  in  Jamaica,  he  could  not  have  set 
up  in  defense  a  subsequent  parol  agreement  of 
fie  plaintiff  to  receive  the  money  on  his  ar- 
rival at  New  York.  The  original  contract  was 
complete  in  Jamaica,  and  cannot  be  varied  by 
parol  evidence  of  a  subsequent  agreement. 
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The  time  and  place  of  payment  are  an  essen- 
tial part  of  the  contract,  and  must  be  stated. 
Where  no  time  of  payment  is  expressed  in  the 
contract,  it  is  a  conclusion  of  law  that  the 
money  is  to  be  paid  immediately.  It  is  not 
left  as  a  matter  of  mere  presumption  or  infer- 
ence ;  but  is  fixed,  by  judgment  of  law,  as 
clearly  as  if  it  was  so  expressed  in  the  con- 
tract. 

For  the  defendant  it  was  observed  that  if 
the  defendant  had  pleaded  infancy,  a  replica- 
tion that  the  note  was  made  in  Jamaica  would 
not  get  rid  of  the  bar,  unless  it  was  also  shown 
by  the  plaintiff  that  by  the  law  of  that  island 
infancy  was  no  bar. 

Where  a  party  covenants  to  pay  money,  or 
to  do  a  certain  thing,  at  a  certain  time,  the 
time  of  performance  may  be  extended  by 
parol.  (3  Esp.  Cas.,  35;  1  Johns.  Cas.,  23; 
3  Johns.  Rep.,  528.)  If,  then,  parol  evidence 
is  admissible  to  extend  the  time  of  payment, 
there  is  no  good  reason  why  it  may  not  be  re- 
ceived to  show  the  place  of  payment.  Parol 
evidence  may  be  received  to  explain  a  written 
contract.  It  may  be  admitted,  also,  to  vary 
*an  inference  or  rebut  a  presumption.  [*19iJ 
(Rob.  on  Frauds,  10,  55,  56,  63,  64.)  If  the 
law  implies  that  the  note  in  question  is  pay- 
able on  demand,  why  may  not  the  defendant 
repel  that  presumption  by  parol  evidence  of 
an  agreement  that  it  should  be  paid  at  a  cer- 
tain time  and  place? 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  two  questions  :  1.  Was 
parol  evidence  admissible  that  the  payment  of 
the  note  was  to  be  made  in  New  York?  2.  If 
it  was  not,  then  on  whom  did  the  onus  lie  of 
proving  the  law  of  the  island  of  Jamaica  on 
the  subject  of  infancy? 

1.  When  this  cause  was  formerly  before  the 
court  (4  Johns.   Rep.,  285),  the  aclmissibility 
of  the  testimony  relative  to  the  agreement  to 
pay  the  note  in  New  York  was  not  drawn  in 
question,  for  the  testimony  had  been  admitted 
without  objection.     This  point  is  not  there- 
fore to  be  considered  as  having  been  decided 
in  that  case.     The  evidence  was  not  admissi- 
ble.    The  time  of  payment  is  part  of  the  con- 
tract, and  if  no  time  be  expressed  the  law  ad- 
judges that  the  money  is  payable  immediate- 
ly. This  is  not  only  a  positive  rule  of  the  com- 
mon law,  but  it  is  a  general  principle  in  the 
construction  of  contracts.     \V  hen  the  opera- 
tion of  a  contract  is  clearly  settled  by  general 
principles  of    law,  it  is  taken  to  be  the  true 
sense  of    the  contracting    parties ;  and    it  is 
against  established  rule  to  vary  the  operation 
of  a  writing  by  parol  proof.     There  is  no  am- 
biguity in  this  case  which  requires  explana- 
tion.    The  note,  upon  the  face  of  it,  was  pay 
I  able  immediately,  and  the  parol  proof  went  to 
j  alter,  in  a  very  material  degree,  its  ojK'rution 
j  and    effect,  by  making  it  not    puviiblo,  until 
i  some  distant   and  undefined  period,  when  the 
parties  should  arrive  at   New  York.     SupjM>se 
the  note  had  been   put  in  suit  in  Jamaica,  IK- 
!  fort-  the  parties  left   the  island,  could  it  have 
laid  in  the  mouth  of  tin-  defendant  to  say  that 
!  he  was  not  suable  because  the   time  of  pay- 
ment hud  not  arrived,  us  he  had  not  arrived  in 
!  New  York.     The  force  and  effect  of  the  con- 
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193]  *tract  must  be  determined  *from  the 
contract  itself,  and  not  by  proof  aliunde. 
The  lex  loci  is  to  govern,  unless  the  parties  had 
in  view  a  different  place,  by  the  terms  of  the 
contract.  Si  partes  alium  in  contrahendo  locum 
respexerint.  This  is  the  language  of  Huber. 
Lord  Mansfield,  in  Robinson  v.  Bland  (2  Burr., 
1077),  says  the  law  of  the  place  can  never  be 
the  rule,  where  the  transaction  is  entered  into 
with  an  express  view  to  the  law  of  another 
country,  and  that  was  the  case  with  the  con- 
tract in  that  cause. 

This  does  not  fall  within  the  range  of  those 
cases  in  which  the  courts  have  admitted  parol 
proof  of  an  agreement  to  enlarge  the  time  of 
performance.  In  all  those  cases  the  agreement 
was  subsequent  to  the  time  of  the  original 
contract,  and  admitted  the  force  and  effect  of 
it.  (1  Johns.  Cas.,  22  ;  1  Esp.  N.  P.,  35  ;  3 
Johns.  Rep.,  531.)  Here  the  proof,  according 
to  the  import  of  the  case,  went  to  show  the 
original  agreement  to  be  different  from  what 
the  note  declared  it  to  be  ;  and  it  was,  there- 
fore, inadmissible. 

2.  The  testimony  being  rejected,  the  next 
•question  is,  which  party  was  bound  to  prove 
the  law  of  Jamaica?  The  court  cannot  know, 
€£  offlcio,  what  are  the  rights  and  disabilities  of 
infants,  or  when  infancy  ceases,  by  the  pro- 
vincial law  of  Jamaica.  These  questions  de- 
pend much  upon  municipal  regulations,  and 
what  the  foreign  law  is,  must  be  proved,  as  a 
matter  of  fact.  This  was  so  ruled  by  Lord 
Eldon  in  Male  v.  Roberts  (3  Esp.  N.  P.,  163). 
The  defendant  was  bound  to  make  out  a  valid 
defense,  and  it  therefore  lay  with  him  to  show 
that  his  plea  of  infancy  was  good  by  the  law 
of  Jamaica.  The  court  are  not  to  know  that  fact 
without  proof  ;  and  the  good  sense  and  logic 
of  pleading  show  that  it  is  the  duty  of  the 
party  who  interposes  a  defense  to  a  contract, 
otherwise  binding,  to  prove  everything  requi- 
site to  the  validity  of  the  defense.  It  was 
enough  for  the  plaintiff  to  rely  upon  his  de- 
mand, until  it  had  been  legally  met  by  the 
194*]  *plea.  If  the  defendant  had  specially 
pleaded  infancy,  he  ought  to  have  accom- 
panied it  with  an  averment,  that  by  the  law  of 
Jamaica  he  was  an  infant,  and  the  contract 
not  binding  upon  him.  As  the  defendant  did 
not  prove  what  the  law  of  Jamaica  was  on  the 
subject,  he  did  not  make  out  his  defense,  and 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  ihe  plaintiff. 

Cited  in  the  following  cases  to  the  several  princi- 
ples discussed  in  the  foregoing  case,  as  follows : 

Parol  evidence  not  admissible  to  explain  or  vary 
written  contract.  Cited  in— 18  Johns.,  47 :  1  Cow., 
250 ;  5  Cow.,  175 ;  12  Wend.,  64 ;  14  Wend.,  30 :  1  Hill, 
475,  509  ;  2  Denio,  314  ;  6  N.  Y.,  41 ;  12  N.  Y.,  464 ;  7 
Lans.,  373  :  7  Barb.,  561 ;  8  Barb..  209 ;  27  Barb.,  491 ; 
37  Barb.,  187 ;  5  How.  Pr.,  41 ;  22  How.  Pr.,  423 ;  12 
Abb.  Pr.,  35;  7  Bos..  370;  4  Duer,  336;  1  Hilt.,  525; 
20  How.  (U.  S.),  448 ;  95  U.  S.,  280 ;  106  U.  S.,  132 ; 
1  Bis.,  281 ;  17  Mich.,  280 ;  39  Wis,,  567 ;  44  Wis., 
573. 

Contracts  lex  loci  and  lex  fori.  Cited  in— 1  Cow., 
108;  1  Denio,  474;  74  N.  Y..  120;  32  Barb.,  525;  20 
How.  Pr.,  278;  9  Abb.  N.  S.,  368;  3  Daly,  296; 
4  Ben.,  201,  203 ;  2  Paine,  440 ;  125  Mass.,  378. 

Time  of  payment  not  expressed.  Cited  in— 1  Cow., 
407 ;  15  Wend.,  310 ;  1  Hill,  475 ;  6  Barb.,  664 ;  8  Barb., 
209:  20  Barb.,  61;  29  Barb..  184;  35  Barb.,  187;  40 
Barb.,  240;  3  Sand.,  608;  1  E.  D.  Smith,  511;  1  Hilt., 
525. 

Courts  do  not  take  judicial  notice  of  laws  of  other 
Stales.  Cited  in— 1  Paige,  226 ;  22  N.  Y.,  486 ;  30  Hun, 
329;  22  Barb.,  129 ;  23  Barb.,  515;  3  Abb.  Pr.,  26. 
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FENTON,  Administrator  of  RAMSDALL, 

v. 
GARLICK,  Trustee  of  GARLICK, 

Judgment  in  Another  State  against  One  as 
Trustee  of  Absconding  Debtor — Removal  of 
Trustee  to  this  State — Personal  Judgment  on 
Subsequent  Rule  to  Show  Cause  not  Conclu- 
ziue — New  Suit. 

A  suit  was  commenced  in  1803,  in  the  State  of  Ver- 
mont, against  A,  as  trustee  of  B,  an  absconding 
debtor,  and  in  1808  judgment  was  given  against  B. 
It  having  appeared  that  A  had  moneys  of  B,  more 
than  sufficient  to  pay  the  plaintiff,  it  was  ordered 
that  the  plaintiff  should  have  execution  against  the 
goods,  &c.,  of  B  in  the  hands  of  A.  But  A  had,  in 
1808,  removed  to  this  State,  where  he  had  continued 
to  reside,  so  that  the  execution  was  returned  unsat- 
isfied ;  and  the  court  thereupon  granted  a  rule  on  A 
to  show  cause  why  the  plaintiff  should  not  have  ex- 
ecution against  him,  of  his  own  proper  goods,  &c.. 
which  rule  was  served  on  A  in  this  State,  being  an 
inhabitant  thereof ;  and  he  not  appearing  to  show 
cause,  a  judgment  was  given  against  him,  by  the 
court  in  Vermont,  for  the  whole  of  the  debt,  and 
execution  awarded  against  his  own  estate.  On  this 
judgment  against  A  the  plaintiff  brought  an  action 
of  debt  in  this  State ;  and  it  was  held  that  to  war- 
rant the  Judgment  against  A  in  his  own  person  or 
property,  there  should  have  been  a  new  suit 
against  him,  or  a  personal  summons  or  notice,  in 
the  nature  of  a  scire  facias ;  and  that  the  service  of 
a  rule  to  show  cause  upon  him,  in  this  State,  being 
void,  there  was  nothing  to  warrant  the  judg- 
ment, and  that  no  action  could  be  sustained  upon 
it  here. 

Citations— Act  Aug.  10, 1798 ;  5  Johns.,  37 ;  ante  86. 

THIS  was  an  action  of  debt  on  a  judgment 
obtained  in  the  State  of  Vermont.  From 
an  authenticated  copy  of  the  record  of  the 
proceedings  in  Vermont,  it  appeared  that 
Ramsdall,  in  September,  1803,  brought  an  ac- 
tion in  the  County  Court  of  Addison  County, 
against  Seth  Garlick,  as  trustee  of  Samuel 
Garlick,  an  absconding  or  concealed  debtor,  for 
seventy-seven  dollars  and  fifteen  cents  of  debt, 
on  a  judgment  obtained  by  Ramsdall  against 
Samuel  Garlick,  in  March,  1803,  alleging  that 
Seth  Garlick  had  in  his  possession  money, 
goods,  chattels,  rights  and  credits  of  Samuel 
Garlick,  to  the  value  of  three  hundred  dol- 
lars ;  and  the  said  Seth  Garlick  appeared,  and 
being  sworn  and  interrogated,  answered  that 
he  gave  a  note  to  Samuel  Garlick  for  six  hun- 
dred dollars,  which  was  still  due,  dated  1st 
November,  1802,  payable  in  five  years  from 
date,  with  interest ;  and  the  court,  therefore, 
adjudged  that  the  said  Seth  had  moneys  of 
the  said  Samuel  in  his  hands,  to  the  amount  of 
*six  hundred  dollars,  payable  on  the  1st  [*195 
of  November,  1807 ;  and  the  said  Samuel  not 
appearing,  the  cause  was,  by  order  of  the 
court,  continued  from  term  to  term,  until 
August  Term,  1807,  when  the  plaintiff  and 
the  said  Seth  appeared,  by  their  attorneys  ; 
but  the  said  Samuel  not  appearing,  notice  was 
ordered  to  be  given  to  him  to  appear  at  the 
next  term  of  the  court  in  February,  1808,  by 
publishing  the  declaration  and  copy  of  the 
order,  for  three  weeks  successively,  in  the 
gazette  printed  at  Middlebury,  in  the  County 
of  Addison. 

At  the  term  of  February,  1808,  Fenton  ap- 
peared and  informed  the  court  that  Ramsdell 
had  died  since  the  last  continuance,  and  that 
he,  the  said  Fenton,  had  been  duly  appointed 
his  administrator,  and  prayed  for  leave  to  en- 

JOHNS.  REP.,  8. 


1811 


VAN  SLYCK  v.  KIMBALL. 


195 


ter  and  prosecute  the  action  as  administrator, 
which  was  granted  by  the  court.  Seth  Gar« 
lick  also  appeared,  by  attorney,  and  the  plaint- 
iff proved  the  service  of  the  notice  to  Samuel 
Garlick  to  appear,  by  a  due  publication  there- 
of, in  the  gazette,  pursuant  to  the  order  of  the 
court ;  and  Samuel  Garlick  having  been 
called,  did  not  appear,  but  made  default;. on 
which  the  court  gave  judgment,  that  the 
plaintiff  recover  against  the  said  Samuel  Gar- 
lick  his  debt,  and  also  his  damages  to  twenty- 
three  dollars  and  thirty-nine  cents,  and  costs, 
taxed  at  thirty-two  dollars  and  seventy-five 
cents;  and  the  court  not  being  advised  as  to  the 
moneys  of  the  said  Samuel,  in  the  hands  of  the 
said  Seth  Garlick,  the  cause  was  continued, 
without  costs,  to  the  said  Seth,  until  August 
Term,  1808,  at  which  term  the  plaintiff  and  the 
said  Seth  appeared,  by  their  attorneys;  and  it 
was  ordered  by  the  court  that  the  plaintiff,  ad- 
ministrator.&c.  ,have  his  execution  for  his  debt, 
damages  and  costs,  against  the  goods  and  chat- 
tels of  the  said  Samuel,  in  the  hands  of  the 
said  Seth,  after  the  first  of  November,  1808. 
On  this  judgment  a  writ  of  execution  was  is- 
sued, in  February,  1809,  on  which  the  sheriff 
returned  that  he  went  to  the  usual  place  of 
abode  of  the  said  Seth  Garlick,  and  made  de- 
nvndof  the  goods,  &c.,  of  the  said  Samuel  Gar- 
196*]  lick,  *on  which  to  levy  and  satisfy  the 
said  execution,  but  no  goods,  &c.,  were 
shown,  nor  were  any  found  by  him  in  his  pre- 
cincts, &c. ,  and  therefore  he  returned  the  exe- 
cution wholly  unsatisfied. 

The  court  thereupon,  on  motion  of  the 
plaintiff,  granted  a  rule  on  the  said  Seth  Gar- 
lick  to  appear  at  the  next  term  and  show 
cause,  if  any  he  had,  why  an  execution  should 
not  issue  on  the  said  judgment  against  the  said 
Seth,  and  his  own  proper  goods,  chattels  and 
estate,  &c. 

At  the  next  term,  in  August,  1809,  the 
plaintiff  appeared,  and  showed  by  affidavit 
that  the  said  rule  had  been  duly  served  on  the 
said  Seth  Garlick,  who,  being  thereupon 
called,  did  not  appear  and  show  cause,  £c., 
but  made  default" ;  whereupon  the  said  court 
adjudged  that  the  plaintiff  should  recover  of 
the  said  Seth  Garlick  the  amount  of  the  said 
judgment  rendered  against  the  said  Samuel, 
being  one  hundred  thirty-three  dollars  and 
twenty-nine  cents,  and  also  twelve  dollars  and 
ninety  cents  costs  of  suit,  and  that  the  plaint- 
iff should  have  his  execution  against  the  said 
Seth,  his  own  proper  goods,  chattels,  and  es- 
tate. &c. 

The  cause  was  tried  at  the  Montgomery  Cir- 
cuit, in  October,  1810,  before  Mr.  Justice  Spen- 
cer. It  was  proved  that  the  defendant,  Seth 
Garlick,  named  in  the  record,  had  resided  in 
this  State  since  the  year  1806,  and  that  the 
rule  to  show  cause  mentioned  in  the  record, 
on  the  affidavit,  of  the  service  of  which  the 
judgment  in  Vermont  was  rendered  against 
him  and  his  own  estate,  was  served  upon  him 
in  this  State,  in  June,  1809,  he  being  then  an 
inhabitant  of  this  State,  and  residing  in  the 
County  of  Chenango  ;  though  when  the  pro- 
ceedings were  commenced  against  him. as  trus 
tee  of  Samuel  Garlick,  he  resided  in  Vermont. 

A  verdict  was  taken  for  the  plaintiff,  for 
one  hundred  and  eighty-four  dollars  and 
eighty-four  cents  debt;  and  ten  dollars  and 


eighty-seven  cents  damages,  subject  to  the 
opinion  of  this  court  on  a  case  containing  the 
above  facts ;  and  it  was  agreed,  that  if  the 
court  should  *be  of  opinion  that  the  [*197 
plaintiff  was  not  entitled  to  recover,  there 
should  be  a  judgment  of  nonsuit. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  This  was  an  action  of  debt  on 
a  judgment  obtained  in  Vermont  against  the 
defendant,  as  trustee  of  Samuel  Garlick.  The 
judgment  was  in  the  nature  of  one  founded  on 
the  suggestion  of  a  devastarit  committed  by 
the  defendant,  in  the  character  of  trustee,  and 
against  such  a  charge  he  was  entitled  to  be 
heard.  The  mere  fact  of  his  having  formerly 
had  assets  or  moneys  of  Samuel  Garlick  in  his 
hands,  was  not  sufficient  to  authorize  a  judg- 
ment against  his  own  property,  in  his  individ- 
ual capacity,  until  opportunity  had  been  given 
to  him  to  show  in  what  manner  he  had  disposed 
of  those  assets.  This  opportunity  he  has  nev- 
er had  ;  for,  at  the  time  he  was  called  upon  to 
show  cause,  by  a  rule  in  the  nature  of  a  writ 
of  scire  facias,  he  resided  in  this  State,  and  the 
service  of  that  rule  upon  him,  while  within 
this  State  (which  fact  was  admitted),  was  void, 
not  only  upon  general  principles,  but  by  the 
express  words  of  our  statute,  passed  the  10th 
of  August,  1798  (sess.  22,  ch.  3).  The  judg- 
ment consequent  upon  such  a  service  cannot 
be  regarded  by  this  court  as  the  ground  of  a 
suit ;  nor  will  an  action  be  sustained  upon  a 
judgment  obtained  in  another  State  against  an 
inhabitant  of  this  State,  without  any  personal 
summons  or  service  of  process.  This  was  so 
decided  in  Ktiburn  v.  Woodworth  (5  Johns. 
Rep.,  37),  and  in  Robinson  v.  Executors  of 
Ward  (ante,  86).  The  proceeding  against  the 
defendant,  as  trustee,  in  the  year  1803,  was 
not  notice  of  any  proceeding  upon  which  this 
judgment  was  obtained,  any  more  than  a  pro- 
ceeding, in  the  first  instance,  against  an  execu- 
tor or  administrator,  would  be  sufficient  to 
warrant  a  judgment  foanded  on  a  devastavit. 
The  original  suit,  in  both  cases,  is  rather  a 
proceeding  in  rem,  than  in  personam.  It  is 
against  the  assets  in  the  hands  of  the  executor 
or  trustee,  *belonging  to  the  party  [*198 
whom  they  represent,  and  there  must  be  a 
new  suit,  or  a  notice  which  is  equivalent  to  it, 
before  the  trustee  can  be  charged  in  his  own 
private  property  or  person,  as  for  a  breach  of 
trust.  There  was  no  such  new  suit  or  notice 
to  warrant  the  judgment  in  this  case ;  and, 
consequently,  no  action  can  be  sustained  upon 
it  in  this  State.  Agreeably  to  the  stipulation 
of  the  parties,  a  judgment  of  nonsuit  must  be 
enterea. 

Judgment  of  nonsuit. 

Cited  in— 15  Johns..  142 ;  19  Johna..  40 ;  3  Barb.,  90 ; 
12»arb.,  «47;  33  Barb..  75;  41  Barb.,  553:  57  Barb., 
307  ;  12  Abb.  Pr.,  14 ;  8  Abb.  N.  8..  3 ;  1  kail.  161 ;  « 
How.  (U.  S.),  542 ;  5  Maaon.  44 :  3  Wood  &  M.,  115. 
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Action  on  Covenant  to  Indemnify  Against  Ex- 
isting Mortgage — Eviction  mutt  be  Shown. 

NOTE.  -  roivrnanf  for  quiet  enjoyment—  HTiaf  con- 
Klitiite*  hrnich.  Compare  Orwnby  v.  Wllcocks,  * 
Joluifl..  I,  and  note. 
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A  having:  sold  and  conveyed  to  B  a  certain  piece 
of  land,  covenanted  with  nim  to  indemnify  and 
save  him  harmless  from  all  demands,  dues  and  dam- 
ages whatsoever,  which  might  happen  or  arise  to 
him  from  a  certain  mortgage  on  the  same  land.  It 
was  held  that  this  was  tantamount  to  a  covenant  for 

Suiet  enjoyment  against  the  mortgage;  and  that 
could  not  maintain  an  action  for  a  breach  of  the 
covenant,  without  showing-  an  eviction,  under  the 
mortgage. 

Citations— 3  Johns.,  471 ;  5  Johns.,  120. 

THIS  was  an  action  of  covenant.  The  dec- 
laration stated  that  the  defendant,  by  his 
deed,  dated  the  13th  of  January,  1807,  cove- 
nanted with  the  plaintiff  to  indemnify  and 
save  him  harmless  from  all  demands,  dues  or 
damages  whatsoever,  which  should  or  might 
happen  or  arise  to  him,  for  or  on  account  of 
a  mortgage  executed  by  one  Julius  Shaw  to 
one  John  White,  for  the  whole  of  the  western 
quarter  of  lot  No.  41,  in  Springfield.  The 
plaintiff  averred  that  at  the  time  he  was  seised 
of  the  westerly  half  of  the  westerly  quarter  of 
the  said  lot,  containing  twenty-five  acres,  and 
that  White,  the  mortgagee,  on  the  14th  of  Oc- 
tober, 1809,  under  a  power  contained  in  the 
mortgage,  sold  the  whole  of  the  westerly  quar- 
ter of  the  lot,  including  the  lands  owned  by 
the  plaintiff.  That  the  plaintiff's  title  to  the 
westerly  half  of  the  westerly  quarter,  was  pos- 
terior, and  subject  to  the  mortgage,  and  so  the 
plaintiff's  title  had  been  defeated  and  de- 
stroyed ;  and  the  defendant  had  not  kept  the 
plaintiff  harmless,  &c. 

The  defendant  pleaded  non  estfactum,  and 
non  damnificatiis,  after  craving  oyer,  and  con- 
cluded with  a  verification. 
1O9*]  *The  plaintiff  replied  that  he  was 
seised  in  his  own  right,  at  the  time  of  the  cov- 
enant, and  at  the  time  of  the  sale  under  the 
mortgage,  of  the  equal  westerly  half  of  the  west- 
erly quarter  of  the  first  lot,  and  that  White,  the 
mortgagee,  sold  as  aforesaid,  and  that  the  title 
of  the  plaintiff  was  posterior  to  the  mortgage, 
and  subject  to  it,  and  so  his  title  has  been  de- 
feated, by  reason  whereof  he  had  been  damni- 
fied, and  concluded  to  the  country. 

To  this  replication  there  was  a  special  de- 
murrer :  1.  Because  the  replication  does  not 
state  with  sufficient  certainty  how  the  plaintiff 
has  been  damnified.  2.  Because  no  disturb- 
ance or  eviction,  in  consequence  of  the  sale, 
was  alleged,  nor  that  the  plaintiff  had  been 
obliged  to  pay  any  moneys  on  account  of  such 
mortgage  or  sale.  3.  Because  there  was  a  de- 
parture from  the  declaration. 

Mr.  (Jculy,  in  support  of  the  demurrer.  The 
plaintiff  could  not  have  been  damnified  by  the 
mortgage  in  any  manner  but  by  an  eviction, 
or  by  expending  money  on  account  of  the 
mortgage.  But  he  alleges  no  such  damage. 
He  merely  states  that  the  mortgagee,  by  virtue 
of  a  power  in  the  mortgage,  sold  the  premises. 
This  does  not  vary  the  situation  of  the  plaint- 
iff. He  says  that,  in  consequence  of  the  sale, 
his  title  has  been  defeated  and  destroyed  ;  but 
that  it  is  a  conclusion  of  law,  not  of  fact ;  and 
a  plea  must  consist  of  matters  of  fact,  to  be 
tried  by  a  jury,  not  of  matters  of  law.  (1  Chit- 
ty  on  Plead.,  519,  520.)  Eviction  is  the  only 
evidence  of  a  title  being  destroyed.  (Co.  Litl., 
345  b.)  Title,  as  Coke  defines  it,  is  a  lawful 
cause  of  entry  into  land,  whereof  another  is 
seised.  Montague,  Chief  Justice,  says,  "if  one 
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has  a  right  or  title  to  land,  and,  afterwards, 
comes  into  possession  of  the  same  land,  his 
right  or  title  is  extinct  or  suspended  in  the 
land  ;  for  during  the  time  that  he  has  the  land, 
it  is  not  in  e*ae;  ergo  during  that  time  it  cannot 
be  termed  a  right  or  title.  (Plowd.,  88.)  If 
then  the  plaintiff  remains  seised  and  possessed, 
his  title  cannot  be  affected,  or  his  situation 
changed. 

*The  most  the  plaintiff  can  allege  is,  [*2OO 
that  his  equity  of  redemption  has  been  de- 
stroyed by  the  sale.  But  he  alleges  that  he 
was  well  seised  in  his  own  right,  &c.  If  so, 
then  his  equity  of  redemption  has  not  been  de- 
stroyed,and  he  has  no  legal  cause  of  complaint. 

The  Act  Concerning  Mortgages  (sess.  24,  ch. 
156,  sec.  5)  speaks  of  a  sale  made  in  due  form 
of  law,  under  a  power  from  the  person  having 
the  equity  of  redemption.  The  power  relates 
only  to  the  equity  of  redemption  ;  and  the 
mortgagee  must  get  possession  of  the  legal  es- 
tate, before  he  can  exercise  it.  If  the  land  be 
held  adversely,  the  power  of  sale  cannot  be 
exercised.  The  relation  of  landlord  and  ten- 
ant does  not  exist;  nor  is  there  any  privity  of  es- 
tate between  the  plaintiff  and  the  mortgagee. 
(2  Johns.  Rep.,  84;  4  Johns.  Rep.,  215.)  The 
plaintiff's  title  is  adverse  to  that  of  the  mort- 
gagee. 

A  second  mortgage  or  a  judgment  will  pre- 
vent the  exercise  of  the  power  of  sale,  to  the 
prejudice  of  the  second  mortgagee  or  a  subse- 
quent judgment  creditor.  Why  should  not 
the  rights  of  the  second  grantee  be  equally 
protected?  The  Legislature  did  not  think  it 
necessary  to  provide  especially  for  such  a  case, 
since  such  grantee  being  in  posssession  and 
holding  adversely,  a  sale  by  the  mortgagee 
could  not  prejudice  or  defeat  his  rights. 

The  power  of  sale  contained  in  a  mortgage 
is  a  power  coupled  with  an  interest.  (1  Games' 
Cases  in  Error,  15,  Bergen  v.  Bennet.)  The 
mortgagee  has  a  vested  estate  in  the  land,  and 
if  he  sells  it,  the  purchaser  must  take  it  sub- 
ject to  the  same  rules  as  in  the  hands  of  the 
mortgagee.  Again,  there  is  a  striking  analogy 
between  a  devise  of  land  to  executors  to  be 
sold,  and  a  mortgage  of  land  with  power  to 
sell.  Then  suppose,  before  any  sale  by  the 
executor,  a  third  person  should  get  possession, 
and  hold  adversely,  could  the  executor  sell  ? 

[SPENCER,  J.  Your  argument  is  founded 
on  a  petitio  principii ;  you  take  it  for  granted 
that  the  grantee  held  *adversely  to  the  [*20 1 
mortgagee,  when,  in  fact,  he  holds  subject  to 
the  mortgage.] 

The  plaintiff,  in  his  declaration,  should  have 
alleged  that  his  estate  was  subject  to  the  mort- 
gage ;  but  he  alleges  that  he  was  seised  in  his 
own  right.  He  ought  also  to  have  shown  of 
what  estate  he  was  seised,  and  that  he  was 
seised  at  the  time  of  sale  by  the  mortgagee. 
The  plaintiff,  aware  of  this  defect  in  his  dec- 
laration, has  made  these  allegations  in  his  rep- 
lication. 

Mr.  H.  Bleecker,  contra.  It  is  objected  that 
we  do  not  show  an  eviction,  nor  that  we  have 
been  obliged  to  pay  money,  by  reason  of  the 
mortgage.  But  this  is  not  an  action  on  a  cove- 
nant for  quiet  enjoyment ;  but  on  a  covenant 
to  idemnify  and  save  harmless  against  a  par- 
ticular mortgage. 
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Such  damages  as  necessarily  result  from  the 
breach  of  the  contract  need  not  be  stated  in  the 
declaration.  (Chitty  on  PI.,  332  ;  7  Vin.  Abr., 
298 ;  Styles,  458.)  *  They  will  be  ascertained 
at  the  trial. 

The  plaintiff  has  not  pleaded  a  conclusion 
of  law,  but  a  fact.  He  alleges  that  the  land 
has  been  sold  under  the  mortgage,  and  the 
covenant  is  to  idemnify  him  against  it. 

The  nature  of  the  estate  of  a  mortgagor  is 
well  understood  in  this  court.  The  mortgagor 
is  the  owner  of  the  land.  He  is  seised,  and 
the  land  descends  to  his  heirs,  The  mortgagee 
is  not  seised  ;  he  has  only  a  pledge.  Again, 
it  is  said  that  the  right  of  the  plaintiff  has  not 
been  impaired,  and  that  he  has  not  been 
damnified.  But  he  has  been  deprived  of  his 
legal  title  ;  his  justa  causa  possidendi,  without 
which  he  cannot  expect  to  retain  the  possession 
of  the  land. 

It  is  objected,  also,  that  the  plaintiff,  in  his 
declaration,  has  not  stated  the  nature  of  his 
estate  ;  but  he  says  he  was  seised  of  the  prem- 
2O2*]  ises,  subject  to  the  mortgage,  *which 
is  tantamount  to  an  averment  that  he  had  the 
equity  of  redemption. 

We  contend  that  the  replication  is  good  ; 
but  should  the  court  think  otherwise,  then  we 
object  to  the  plea  as  bad.  Where  there  is  a 
covenant  to  indemnify  against  a  certain  thing, 
it  is  not  sufficient  to  say  non  damnificatus, 
generally  ;  but  the  defendant  must  show  how 
he  indemnified.  (5  Mod.,  244  ;  Com.  Dig.  PI., 
2,  V,  13.) 

Per  Curiam.  A  covenant  "  to  idemnify  and 
save  harmless  from  all  demands,  dues  and 
damages  whatsoever,  which  might  happen  or 
arise  on  account  of  a  certain  mortgage,"  is 
tantamount  to  a  covenant  for  quiet  enjoyment 
against  the  mortgage,  and  the  plaintiff  must 
show  an  eviction  under  the  mortgage.  The 
case  comes  within  the  principle  of  the  de- 
cisions in  Waldron  v.  M'Carty  (3  Johns.  Rep., 
471),  and  of  Kortz  v.  Carpenter  (5  Johns.  Rep., 
120). 

Judgment  must  be  rendered  for  the  defendant. 

Distinguished— 11  Johns.,  478. 

Cited  in— 4  Cow.,  343;  8  Cow.,  667 :  6  Wend.,  406  ;  1 
N.  Y.,  553. 


GUMMING  &  GUMMING 

v. 
HACKLEY  &  FISHER. 

Bond  for  Debt  of  Another — No  Payment — Ne- 
gotiable Note — When  Payment. 

The  mere  u  i  v  i  i  iir  a  bond  for  the  debt  of  another,  is 
no  payment,  and  an  action  for  money  paid,  laid  out 
and  expended  for  the  use  of  the  defendant,  will  not 
lie,  unless  the  plaintiff  has  actually  advanced 
money. 

The  irivinir  a  negotiable  note  may,  in  some  cases, 
be  equivalent  to  the  payment  of  money;  but  the 
ifivinK  a  bond  is  not  such  payment. 

Citations— «  Johns.,  90;  2  Johns.,  Cas.,  198  ;  5  Tynsr. 
38;  3  East,  Ifl9;  5  Ksp.,  N.  P.,  1 ;  2  Id.,  571;  STyntf, 
2«9. 

THIS  was  an  action  of  axxnmprit,  for  money  j 
paid  by  the  plaintiff  for  the  defendant. 
The  cause  was  tried  at  th,e  New   York  sittings 
in  December,   1809,  before  Mr.  Justice  Yates.  i 
JOHNS.  REP.,  8. 


The  plaintiffs  and  defendants  in  1803  and 
1804,  were,  respectively,  partners  in  trade.  On 
the  1st  of  September,  1803,  the  defendant 
Hackley  made  three  promissory  notes,  amount- 
ing together  to  $1,556.71,  in  the  partnership 
name  of  Hackley  &  Fisher,  in  favor  of  the 
plaintiffs,  and  for  the  purpose,  as  he  alleged, 
of  being  indorsed  by  the  plaintiffs  to  N. 
Laurence,  in  renewal  of  a  note  of  the  defend- 
ants for  $1,527.25,  held  by  Laurence.  The 
first  two  notes  were  *indorsed  by  the  [*2O3 
plaintiffs  to  William  Adamson,  and  by  him  to 
Byrne  &  Smith,  and  not  being  paid,  the  plaint- 
iffs and  Adamson  were  duly  charged,  and  be- 
came liable  as  indorsers.  The  third  note  was 
indorsed  by  the  plaintiffs  to  other  persons,  but 
was  not  produced  at  the  trial. 

The  plaintiffs  produced  a  note,,  dated  1st 
Sept.,  1803,  drawn  by  them  in  favor  of  the  de- 
fendant for  $1,527.25,  which  note  Laurence 
received  in  payment  of  the  original  note  held 
against  the  defendants,  and  at  the  same  time 
made  an  additional  advance  to  the  defendants 
of  $700,  upon  another  note  of  the  plaintiffs  for 
that  sum,  which  last-mentioned  note  was  paid 
by  the  plaintiffs  when  it  became  due. 

When  the  notes  above  mentioned  were 
made,  the  defendants  had  stopped  payment. 
The  plaintiffs  were  in  good  credit,  but  stopped 
payment  before  the  notes  became  due.  A 
commission  of  bankruptcy  issued  against  the 
plaintiffs  the  14th  December,  1803,  and  an  as- 
signment of  their  estate  was  executed  the  18th 
February,  1804,  and  the  certificate  was  ob- 
tained on  the  3d  May,  1804.  Laurence  proved 
the  notes  delivered  to  him  by  the  plaintiffs, 
under  the  commission  of  bankruptcy  against 
them.  Adamson  having  paid  the  holders  of 
the  notes  indorsed  by  him,  brought  an  action 
against  the  plaintiffs,  as  makers ;  and  D.  A. 
Gumming,  one  of  the  plaintiffs,  on  the  15th  of 
April,  1807,  executed  to  Adamson,  for  the 
amount  of  the  two  notes,  two  bonds,  the  one 
payable  in  eighteen  months,  and  the  other  in 
two  years.  These  bonds  have  not  been  paid. 
The  defendants  were  discharged  under  the  In- 
solvent Act  of  this  State,  on  the  23th  July. 
1804,  and  in  the  inventory  of  their  estate  rep- 
resented the  above  three  notes  as  due  by  them, 
and  indorsed  by  the  plaintiffs,  without  men- 
tioning the  holders.  The  present  suit  was 
commenced  after  the  payment  of  the  first  two 
notes,  a-s  above  mentioned,  and  IK- fore  either  of 
the  bonds  was  payable. 

*On  the  1st  of  February,  1808,  D.  A.  [*2O4 
Gumming  assigned  to  a  trustee,  under  a  settle- 
ment before  marriage,  of  the  estate  of  his 
wife,  the  demand  against  the  defendants  on 
the  three  notes,  with  other  property,  of  which 
notice  was  given  by  the  trustee  to  the  parties 
concerned.  The  plaintiffs,  afterwards,  in 
December,  1808,  were  discharged  under  the 
Insolvent  Act  of  this  State. 

The  judge  charged  the  jury  that  the  bonds 
given  by  D.  A.  Gumming  amounted  in  law  to 
a  payment  by  the  plaintiffs  of  the  first  two 
notes,  and  that  such  payment  entitled  them  to 
maintain  their  action  for  the  amount,  with 
interest.  Hut  the  jury  found  a  verdict  for  the 
defendant*. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  I).  Ii.  fJydfii.  for  the  plaintiffs,  contend- 
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ed,  on  the  authority  of  the  case  of  Barclay  & 
Proctor  \.  <?o0cA(Esp.  N.  P.  Gas.,  571),  that 
the  giving  the  bonds  was  a  payment  of  the 
notes.  In  that  case  Lord  Kenyon  held,  that 
where  a  person  gives  a  promissory  note  for  the 
debt  of  another,  which  the  creditor  accepts  as 
payment,  it  is  a  payment  of  money  to  the 
party's  use,  and  may  be  recovered  as  such. 

That  D.  A.  Cumming  having  given  in  the 
bonds  in  his  own  name,  had  a  right  to  declare 
in  what  capacity,  and  on  what  account,  he 
gave  them.  Quicquid  solvitur,  solvitur  tecundum 
modum  solceatis. 

Messrs.  Harris  and  T.  A.  Emmet,  contra. 
The  case  of  Barclay  &  Proctor  v.  Oooch  was 
overruled  in  the  case  of  Taylor  v.  Higgins  (3 
East,  169),  in  which  it  was  decided  that  giving 
a  bond  and  warrant  of  attorney,  for  a  former 
debt,  would  not  support  an  affidavit  of  a  cause 
of  action,  as  so  much  money  paid  to  the  use  of 
the  defendant.  In  the  case  of  Nightingale  v. 
Devisme  (5  Burr.,  2592)  it  was  urged  that  an 
2O5*J  *action  for  money  had  and  received  to 
the  use  of  the  plaintiff,  would  not  lie  for 
stock,  as  it  is  not  money. 

This  is  an  action  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendants,  and  the 
right  of  the  plaintiff  must  be  tested  by  the 
principles  of  that  action.  It  is  an  assumpsit, 
raised  by  law,  in  consideration  of  a  benefit 
done  by  the  plaintiffs  to  the  defendants.  There 
must  be  money  paid.  It  is  not  pretended  that 
the  plaintiffs  have  ever  paid  any  money.  They 
have  merely  given  bonds,  which  are  not,  and 
never  will  be  paid,  for  the  plaintiffs  are  dis- 
charged under  the  insolvent  law.  Again,  the 
money  must  be  paid  by  the  plaintiffs  ;  but  the 
bonds  were  given  by  D.  A.  Cumming  only.  A 
bond  or  payment  by  A  is  not  a  bond  or  pay- 
ment by  A  and  B. 

In  Brand  et.  al.  v.  Bmdcott  (3  Bos.  &  Pull., 
235)  it  was  held  that  if  two  persons  each  paid 
money  for  another,  they  could  not  maintain  a 
joint  action,  but  must  sue  separately. 

So  if  three  persons  join  in  a  bond  of  in- 
demnity, and  two  of  them  pay  the  whole 
modey,  they  cannot  join  in  an  action  of  con- 
tribution against  the  third.  (Kelby  &  Vernon 
v.  Steel,  5  Esp.  Cas.,.193.) 

Again,  the  money  must  be  paid  to  the  use  of 
the  plaintiffs  ;  and  to  be  for  their  use,  it  must 
be  for  their  benefit ;  but  the  defendants  could 
not  be  liable  to  Adamson,  to  whom  the  notes 
were  given,  for  they  were  discharged. 

Air.  Ogden,  in  reply.  The  indorser,  Adam- 
son,  after  the  discharge  of  the  defendants 
under  the  Insolvent  Act,  paid  the  notes,  and 
had  a  good  right  of  action  against  them,  so 
that  the  defendants  were  benefited  by  giving 
the  bonds  in  payment  of  the  notes.  If  this  is 
substantially,  and  in  effect,  a  discharge  of  the 
notes,  it  is  equivalent  to  a  payment  of  so  much 
money  to  the  use  of  the  defendants. 

The  case  of  Taylor  v.  Higgins  is  not  an  au- 
thority. It  is  grounded  on  a  particular  statute 
in  England  relative  to  affidavits  to  hold  to  bail. 

Per  (Juriam.  The  plaintiffs  sue  in  an  action 
2O6*]  of  assumpsit  *for  money  paid  for  the 
defendants,  and  the  question  is,  whether  giv- 
ing a  bond  in  discharge  of  the  liability  of  the 
plaintiffs  as  indorsers  of  two  negotiable  notes 
drawn  by  the  defendants,  is  to  be  considered 
as  a  payment  of  money. 
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As  between  the  parties  to  the  bond,  it  may 
be  sufficient  to  discharge  the  simple  contract 
debt,  because  it  is  changing  the  security  to  one 
of  a  higher  nature.  (6  Johns.  Rep.,  90;  2 
Johns.  Cas.,  198  ;  5  Tyng's  Rep.,  26.)  But  is 
such  a  change  of  security  the  actual  payment 
of  money  under  this  count  ?  In  Taylor  v. 
Higgins  (3  East,  169)  the  Court  of  King's  Bench 
held  it  not  to  be  equivalent  to  the  payment  of 
money,  and  not  sufficient  to  entitle  the  party 
to  recover  under  such  a  count.  It  seems  to  be 
a  rule  that  under  a  count  for  money  paid,  it 
must  appear  that  money  was  actually  ad- 
vanced. (Spurrier  v.  Elderton,  5  Esp.  N.  P., 
1.)  An  obligation  to  pay  is  not  the  same  thing 
as  the  actual  payment.  A  bond  has  no  analogy 
to  cash.  There  are  some  cases  in  which  the 
giving  negotiable  paper  has  been  held  equiva- 
lent to  the  payment  of  money  (2  Esp.  JV.  P., 
571  ;  5  Tyng's  Rep..  299),  and  there  may  be 
some  reason  for  this  distinction  ;  for  other- 
wise a  party  may  be  obliged  to  pay  a  debt 
twice,  if  the  paper  should  pass  into  the  hands 
of  an  innocent  indorsee.  But  the  case  in  East 
is  directly  in  point,  that  the  giving  a  bond  is 
no  payment. 

The  technical  rule  operates  with  perfect  jus- 
tice in  this  case  ;  for  the  bond  has  not  been 
and  never  will  be  paid,  as  the  plaintiffs  have 
since  been  discharged  under  the  Insolvent  Act; 
and  if  the  money  now  demanded  was  to  be  re- 
covered, their  estate  would  receive  it,  without 
ever  having  given  an  equivalent. 

The  motion,  on  the  part  of  the  plaintiffs,  to 
set  aside  the  verdict,  must  therefore  be  denied. 

Rule  denied. 

Distinguished— 11  Johns.,  468. 

Cited  in— 10  Johns.,  367 ;  11  Johns.,  520 :  6  Cow.,  470 ; 
7  Cow..  669 ;  1  Wend.,  430 ;  3  Wend.,  82 ;  4  Wend.,  312 ; 
5  Wend.,  87:  10  Wend.,  501;  4  Barb.,  353;  37  Super., 
199 ;  5  Biss.,  42. 


*KAIN  ET  AL.,  Executors  of  RHEA,  [*2O7 

». 
OSTRANDER. 

Negligent   Escape — Liability  of  Jailer. 

It  seems  that  a  special  action  on  the  case  will  not 
lie  against  a  jailer,  at  the  suit  of  the  sheriff  for  a 
negligent  escape  ;  but  that  the  jailer  is  answerable 
to  the  sheriff  only  in  an  action  of  assumpirit,  on  his 
implied  undertaking  to  serve  the  sheriff  with  dili- 
gence and  fidelity. 

Citations-Cro.  Eliz..  349;  1  Roll.  Abr.,  98. 

THIS  was  a  special  action  on  the  case 
brought  by  the  plaintiffs,  as  executors  of 
David  Rhea,  deceased,  late  sheriff  of  the 
County  of  Ulster,  against  the  defendant,  as 
jailer,  for  voluntarily  suffering  a  prisoner,  in 
custody  on  ara.  sa.,  to  escape. 

The  first  count  in  the  declaration  stated  that 
on  the  1st  of  August,  1801,  one  M'Kenny  was 
arrested  on  a  ca.  sa.  for  $327.33,  at  the  suit  of 
one  Dodge,  by  Henry  Sleght,  then  sheriff  of 
the  county  ;  and  on  the  4th  of  December,  1804, 
M'Kenny  was  assigned,  with  the  other  pris- 
oners, by  Sleght  to  Rhea,  who  had  been  ap- 
pointed sheriff  in  his  stead.  On  the  10th  of 
August,  1805,  Rhea  appointed  the  defendant 
jailer,  who  had  the  custody  of  the  prison,  and 
continued  jailer,  until  the  llth  of  June,  1807, 
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and  during  that  time  the  defendant,  a  jailer, 
kept  and  detained  M'Kenuy  in  his  custody  in 
prison,  in  execution  on  the  said  suit,  until  the 
defendant,  on  the  22d  of  August,  1805,  volun- 
tarily permitted  the  said  M'Kenny to  escape. 

The  second  count  staled  that  while  the  de- 
fendant was  so  jailer,  &c.,  and  unmindful  of 
his  duty,  &c.,  M'Kenny  escaped  without 
license,  and  against  the  will  of  the  sheriff, 
Rhea,  and  without  the  license  or  will  of  the 
plaintiff  in  the  execution,  or  any  legal  authori- 
ty whatever.  In  consequence  of  which  the 
testator,  Rhea,  as  sheriff,  was,  by  due  course 
of  law,  obliged  to  pay  a  large  sum  of  money, 
&c. 

The  declaration  contained  similar  counts  for 
the  escape  of  other  prisoners  from  the  jail, 
while  in  the  custody  of  the  defendant,  as  jailer. 
The  defendant  pleaded  the  general  issue. 
1JO8*]  *The  prisoners  made  their  escape  by 
boring  through  the  floor  in  a  corner  of  the 
room  in  which  they  were  confined,  and  having 
made  a  breach,  which  was  concealed  by  a  bed, 
they  got  into  the  cellar,  and  passed  through 
several  doors  in  the  cellar,  which  were  open, 
and  ascended  into  the  hall,  and  passed  by  a 
back  door  into  the  yard,  and  then  effected 
their  escape.  The  prisoners  were  employed 
eight  days  in  making  the  hole  in  the  room 
through  which  they  got  into  the  cellar.  On 
the  day  of  the  escape  the  defendant  was  absent, 
at  a  place  about  20  miles  distant  from  the  jail, 
and  it  did  not  appear  that  he  had  examined  the 
jail  during  eight  days  previous  to  the  escape  ; 
but  one  of  the  witnesses  testified  that  Rhea, 
the  sheriff,  had,  during  that  time,  repeatedly 
examined  the  jail. 

At  the  trial  of  the  cause,  at  the  Ulster  Cir- 
cuit, in  1810,  before  Mr.  Justice  Yates,  the 
plaintiffs  were  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial.  The  points  raised  for  the 
consideration  of  the  court  were:  1st.  Whether, 
if  an  action  could  be  maintained  by  a  sheriff 
against  his  jailer,  for  a  negligent  escape,  such 
action  would  survive  to  the  executors  of  the 
sheriff. 

2.  Whether  a  sheriff  can  maintain  this  ac- 
tion against  his  jailer  for  a  negligent  escape,  j 
If  so,  the  fact  as  to  such  escape  ought  to  have  ; 
been  left  to  the  jury. 

Mr.  Hawkins,  for  the  plaintiffs.  1.  The  ex- 1 
ecutor  represents  the  person  of  the  testator,  in  j 
regard  to  all  his  contracts,  and  can  maintain  | 
such  action  as  the  testator  could  have  done  in  i 
his  lifetime.     Even  in  regard  to  torts,  it  was  j 
held  in  Humbly  v.  Trott  (Cowp. ,  173,  376;  T.  ' 
Raym.,  71;    Dyer,  271,  322),  that   an   action 
would  lie  against  the  executor,  if  property  is  ! 
acquired,  or  the  estate  is  benefited. 
2O$)*]      *The  duty  of  tlu>  jailer  arises  under 
an  implied  contract,  for  the  breach  of  which 
an  action  lies,  and  which  survives  to  the  ex- ; 
ecutor. 

2.  The  sheriff  is  required,  by  statute,  to  ap- 
point a  jailer.  It  is  a  hiring,  and  the  jailer  is 
the  servant  of  the  sheriff.  Upon  every  con- 
tract of  hiring,  there  is  an  implied  undertaking, 
on  the  part  of  the  servant,  that  he  will  serve 
his  master  with  diligence  and  fidelity  ;  and  if 
the  master  sustains  any  injury,  by  reason  of 
the  negligence  or  misconduct  of  his  servant, 
the  master  may  maintain  an  action  against  his  i 
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servant  which  may  be  assumpsit,  or  on  the 
case,  in  tort,  to  recover  a  compensation. 
(Comyn  on  Contracts,  226.)  An  escape  from 
the  jailer  is,  by  intendment  of  law,  an  escape 
from  the  sheriff,  who  is  held  responsible.  A 
jailer  is  like  a  common  carrier,  and  is  answer- 
able for  the  safe  keeping  of  the  persons  com- 
mitted to  his  custody.  (4  Co.,  84,  Southcote's 
case  ;  1  Salk.  ,  18  ;  see  Cameron  v.  Reynolds, 
Cowp.,403,  405;  Stewart  v.  Kip,  5  Johns.  Rep., 
256,  258.)  As  to  the  fidelity  and  vigilance  of 
the  jailer,  that  was  a  question  of  fact  for  the 
jury  to  decide  ;  and  there  was  sufficient  evi- 
dence of  negligence  to  let  the  cause  go  to  a 


Mr.  Sudam,  contra.  If  an  action  of  tort, 
for  an  escape,  cannot  be  brought  against  the 
executor  of  a  sheriff,  it  would  seem  to  follow 
that  the  executor  of  a  sheriff  cannot  maintain 
an  action  of  tort  against  the  jailer  for  an 
escape.  This  action  is  not  founded  on  an  im- 
plied ansumpsit,  but  on  a  negligent  escape. 

In  the  cases  which  have  been  cited,  the  ques- 
tion was  between  the  creditor  or  party  in  the 
suit,  and  the  sheriff  or  jailer.  In  Cameron  v. 
Reynolds  it  was  settled  that  an  action  for  a 
breach  of  duty,  in  regard  to  the  office  of  sheriff, 
must  be  brought  against  the  high  sheriff,  and 
not  against  his  deputy.  The  case  of  Martyn 
v.  Blithman  (Yelv.,  197)  is  the  only  case  to  be 
found  of  an  action  against  the  jailer  for  an 
escape,  and  that  was  on  a  commitment  in  exe- 
cution to  the  jailer,  by  the  mayor  of  Plymouth. 
In  the  case  *of  Baldry  v.  Johnson  (Cro.  [*21O 
Eliz.,  349  ;  see,  also,  2  Lev.,  159  ;  2  Jones,  62; 
2  Mod.  ,  124)  it  was  decided  that  the  plaintiff 
could  not  maintain  an  action  against  the  jailer 
for  the  escape  of  the  debtor  ;  and  the  case  of 
Atlerton  v.  Ilaneard  shows  that  an  action  of 
tort  will  not  lie  by  a  sheriff  against  his  bailiff 
for  an  escape.  The  sheriff  is  liable,  as  a  tort- 
feasor,  to  the  creditor  ;  the  present  is  an  ac- 
tion by  one  tortfeasor  against  another  tort- 
feasor. 

The  sheriff  must  take  security  from  his 
deputies  and  jailer  (Bac.  Abr.  Sheriff,  H  s  ;  2 
Dalt.  Sheriff,  445;  2  Keble,  352;  Impey's 
Sheriff,  509);  and  his  proper  remedy  is  on  the 
bond  given  for  security.  There  can  be  no 
contribution  between  tortfeasors.  There  is  no 
case  to  be  found  of  an  action  on  the  case 
brought  by  a  sheriff  against  his  jailer,  for  an 
escape. 

But  independent  of  any  question  of  law,  the 
plaintiff  was  not  entitled  to  recover,  for  there 
was  no  evidence  of  anv  culpable  negligence  on 
the  part  of  the  defendant.  A  jailer  is  not  to  be 
responsible  for  a  forcible  breaking  of  the  jail, 
and  a  consequent  escape. 

Per  Curinm.  This  is  a  motion  to  set  aside 
the  nonsuit  directed  at  the  circuit  ;  but  the 
principal  question  raised  is,  whether  the  suit 
can  be  sustained  by  the  executors  of  the  sheriff 
against  his  jailer  for  a  breach  of  duty.  This 
is  a  special  action  on  the  cnse  sounding  in  tort. 
The  point  would  more  projx'rlv  have  arisen  on 
demurrer,  or  on  a  motion  in  arrest  of  judg- 
ment. If,  however,  the  court  should  perceive 
that  the  action  will  not  lie.  that  reason  would 
be  sufficient  not  to  interfere  and  set  aside  the 
nonsuit,  when  the  counsel  have  raised  and 
argued  the  point. 
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When  a  deputy-sheriff  or  jailer  commits  a 
breach  of  duty,  in  regard  to  their  trust,  the 
usual  course  for  the  principal  is  to  resort  to  his 
bond  of  indemnity;  and  if  he  has  omitted  to 
take  one,  it  would  seem  from  the  case  of  At- 
211*]  terton  *v.  Harvard  (Cro.  Eliz.,  349:  1 
Roll.  Abr.,  98,  B,  ch.  1  and  2)  that  the  jailer  is 
only  answerable  in  assumpsit,  on  his  implied 
undertaking  to  serve  the  sheriff  with  diligence 
and  fidelity.  Here  he  is  not  charged  upon  any 
contract,  express  or  implied,  but  as  a  tortfea- 
sor,  for  a  voluntary  escape  and  a  breach  of 
duty,  when,  in  judgment  of  law,  the  sheriff 
himself  is  equally  guilty. 

But  it  is  not  necessary  to  place  the  cause 
upon  that  ground,  nor-  do  the  court  mean  to 
give  any  decided  opinion  upon  that  point;  be- 
cause, admitting  that  the  suit  would  lie,  here 
was  not  the  requisite  evidence  of  a  culpable 
negligence  in  the  defendant  to  justify  a  recov- 
ery against  him;  and  for  that  reason  the  mo- 
tion is  denied. 

Motion  denied. 


POTTER,  Administrator  of  POTTER. 

Action  by  Administrator — Money  Lent — Evi- 
dence— Intestate's  Books  Inadmissible — Book 
Accounts —  When  Admissible. 

In  an  action  by  an  administrator,  for  money  lent, 
the  book  of  account,  containing  the  original  entries 
in  the  handwriting  of  the  intestate,  is  not  admissi- 
ble evidence  for  the  plaintiff. 

But  it  seems  the  regular  entries  of  a  party  in  his 
books,  made  in  the  usual  course  of  his  business, 
though  not  admissible  alone,  or  as  conclusive  evi- 
dence, may  (in  consideration  of  usage,  which  may 
have  crept  in,  or  the  difficulty  of  proof  in  many 
cases  of  the  sale  and  delivery  of  goods)  be  admitted, 
in  connection  with  other  circumstances,  as  evidence 
to  the  jury. 

Citations— 7  East.,  290 ;  W  Id.,  109;  1  Camp.  N.  P., 
367 ;  2  Salk.,  690 ;  Bull.,  N.  P.,  282 ;  Barrington  on 
Stats.,  399 :  Pothier,  Trait  des  Oblig.,  No.  719, 833 ;  2 
Tyng.,  217. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.      Potter,  as  administrator,  brought 
an  action  against  Case,  before  the  justice,  for  ten 
dollars,  money  lent  to  him  by  the  intestate  in 
his  lifetime. 

The  cause  was  tried  before  a  jury,  and  the 
plaintiff  below  produced  the  original  book  of 
accounts  kept  by  the  intestate,  containing  the 
original  entry  (in  the  handwriting  of  the  intes- 
tate) of  ten  dollars,  lent  to  the  defendant  be- 
low, being  a  Hudson  bank  note.  The  defend- 
ant objected  to  the  evidence,  as  conclusive 
proof  of  the  money  lent.  The  justice  decided 
that  it  was  not  conclusive,  nor,  of  itself,  suf- 


NOTE.— Evidence— Book*  of  account— Original  en- 
tries—How far  and  for  what  purpose  admissible. 

The  account  books  of  a  party  are  not  evidence  in  Ms 
favor  of  a  charge  for  money  lent,  but  only  as  to  the 
regular  entries  of  the  party  in  the  usual  course  of 
his  business.  Low  v.  Payne.  4  N.  Y.,  247 ;  Maine  v. 
Harper,  4  Allen,  115.  See,  however,  Craven  v. 
Shaird,  7  N.  J.  L.  (2  Hals.),  345. 

For  a  full  discussion  of  the  general  subject,  largely 
regulated  by  statute,  see  1  Greenl.  on  Ev.,  147,  et 
*cq.,  and  notes  13th  ed. ;  also  Linnell  v.  Sutherland, 
11  Wend.,  568 ;  Vosburgh  v.  Thayer,  12  Johns.,  461, 
note. 
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ficient  evidence  to  entitle  the  plaintiff  to  re- 
cover; but  that  the  jury  might  consider  it  in 
connection  with  other  circumstances. 

The  plaintiff  below  then  proved,  by  a  wit- 
ness, that  Case  applied  to  the  witness  for  the 
payment  of  a  debt  due  from  him  to  Case,  who 
said  he  must  have  ten  dollars  to  make  up  a  sum 
he  wanted;  that  the  witness  applied  to  the  in- 
testate, who  was  present,  for  the  loan  of  a 
small  sum  *of  money,  and  the  intestate  [*212 
handed  to  him  a  Hudson  bank  note  of  ten  dol- 
lars; but  some  difference  arising  between  the 
witness  and  Case,  as  to  the  amount  due  to  the 
latter,  the  witness  did  not  pay  him  anything, 
but  returned  tie  bank  note  to  the  intestate; 
and  the  witness,  a  few  minutes  afterwards, 
saw  in  the  possession  of  Case,  a  Hudson  bank 
note,  which  he  verily  believed  to  be  the  same 
note  which  the  witness  had  just  before  return- 
ed to  the  intestate. 

The  fair  character  of  the  intestate  was  also 
proved,  and  that  he  was  in  the  practice  of 
lending  small  sums  of  money.  The  jury  found 
a  verdict  for  the  plaintiff. 

On  this  statement  of  facts,  the  cause  was 
submitted  to  the  court,  without  argument. 

Per  Curiam.  The  parol  proof  was  sufficient 
to  warrant  the  verdict  in  the  court  below.  The 
party  did  not  object  to  the  admission  of  the 
book  of  entries  of  the  intestate,  but  only  to  the 
conclusive  effect  of  the  book.  How  far  the 
private  entry  of  the  party  himself,  in  his  fa- 
vor, be  admissible,  as  evidence  for  him,  in 
support  of  a  charge,  is  a  question  not  neces- 
sarily arising  in  this  case.  Such  entries  have 
been  held  admissible  when  against  the  interest 
of  the  party  making  them.  (7  East,  290;  10 
East,  109;  1  Campb.  N.  P.,  367.)  But  the  gen- 
eral rule  of  the  English  law  is  to  deny  the  le- 
gality of  such  entries  as  proof,  when  in  favor 
of  the  party,  even  in  the  case  of  a  regular 
tradesman's  books.  (2  Salk.,  690;  Buller's  N. 
P.,  282.)  No  inference  can  be  drawn  from 
the  provision  in  the  statute  of  7  Jac.  1.,  that 
tradesmen's  books  were  evidence  within  the 
year;  for  Lord  Holt,  in  the  case  in  Salk,  repels 
any  such  inference;  and  Barrington  in  his 
Observations  upon  the  Statutes  (p.  399),  says 
that  the  statute  of  James  in  this  particular, 
"  shows  very  great  ignorance  of  the  common 
law."  In  other  countries  in  which  such  evi- 
dence, of  the  party's  own  fabrication,  is  ad- 
mitted, it  requires  the  suppletory  oath  of  the 
party,  to  give  it  effect."  *(Pothier,  [*213 

i  Trafte  des  Oblig.,  No.  719,  833;  2Tyng'sRep., 
217.)  If  such  proof  is  to  be  tolerated  at  all 

;  with  us,  owing  to  the  usage  which  may  have 

|  crept  in,  and  the  difficulty,  in  many  cases,  of 
giving  proof  of  a  sale  and  delivery,  it  can  nev- 
er apply  to  a  charge  for  cash  lent,  but  only  to 
the  regular  entries  of  the  party,  in  the  usual 
course  of  his  business;  and  even  then,  it  can- 
not receive  greater  indulgence  than  what  was 
granted  to  it  by  the  magistrate  in  this  case,  for 
we  have  no  authority  to  require  or  admit  the 
oath  of  the  party.  All  that  the  justice  rxiled 
upon  the  trial  in  this  case  was,  that  the  book 

|  was  not  conclusive,  nor,  of  itself,  sufficient 
evidence  to  entitle  the  plaintiff  to  recover,  but 
that  the  jury  might  consider  it  in  connection 
with  other  circumstances.  As  the  demand  was 
for  cash  lent,  the  book  would  have  been  in- 
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admissible,  if  objected  to  at  the  time,  and  with- 
out it  the  evidence  was  sufficient. 

Judgment  must  therefore  be  affirmed. 

Distinguished— 38  Super.,  272. 
Cited  in— 12  Johns.,  462;  4  Denio,  a>5 :  4  N.  Y.,  248  ; 
17  How.  Pr.,  401;  8  Abb.  Pr..  398;  2  Hilt..  425. 


WATKINSON  v.  LAUGHTON. 

Action  on  Bill  of  Lading  for  Goods  Lost — Meas- 
ure of  Damages — Interest,  when  not  Allowed. 

In  an  action  on  a  bill  of  lading,  for  not  delivering 
goods,  stated  to  be  embezzled  or  lost  during  the 
voyage,  without  the  fraud  of  the  master,  it  was  held 
that  the  master  was  bound  to  answer  for  the  value 
of  the  goods  missing,  according  to  the  clear  net  val- 
ue of  goods  of  like  kind  and  quality,  at  the  port  of 
delivery ;  but  whether  he  is  also  to  pay  interest 
from  the  time  when  the  goods  ought  to  have  been 
delivered,  or  not,  depends  on  the  circumstances  of 
the  case ;  but  if  no  fraud  or  misconduct  is  imputa- 
ble  to  the  master,  interest  will  not  be  allowed. 

Citations— 3  Cai.,  219 ;  Abb.  on  Ship.,  part  3,  ch.  3, 
sec.  10;  Pothier  Charter-Port  fe.  No.  33,  35. 

f  PHIS  was  an  action  of  awtmpsit,  on  a  bill  of 
1    lading,  signed  by  the  defendant,  as  master 
of  a  ship.     The  cause  was  tried  at  the  sittings 
in  New  York,  before  the  Chief  Justice. 

The  goods  were  shipped  at  Liverpool,  in 
good  order,  consigned  to  the  plaintiff.  On  the 
arrival  of  the  ship  in  New  York  it  was  found 
that  several  of  the  trunks  had  been  opened, 
and  the  goods  taken  out;  and  it  was  admitted 
that  the  goods  had  been  embezzled,  or  other- 
wise lost,  without  any  fraud  on  the  part  of  the 
defendant. 

The  plaintiff  proved  the  amount  of  the  goods 
deficient,  and  the  price  at  which  he  sold  such 
part  of  the  same  kind  of  goods  as  were  deliv- 
ered; and  claimed  to  recover  the  value  of  the 
214*]  *goods  deficient  at  that  price,  with  in- 
terest from  the  time  when  they  ought  to  have 
been  delivered. 

The  counsel  for  the  defendant  objected  to 
this  rule  of  damages,  and  contended  that  the 
plaintiff  was  entitled  to  recover  no  more  than 
the  invoice  cost  of  the  goods,  without  interest. 
A  verdict  was  taken  for  the  plaintiff,  by  con- 
sent, for  one  thousand  five  hundred  and  seven 
dollars  and  sixteen  cents,  subject  to  the  opin- 
ion of  the  court;  and  it  was  agreed  that  if  the 
court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  goods 
at  the  port  of  delivery,  ascertained  as  above 
mentioned,  with  interest,  then  the  verdict  was 
to  stand,  and  judgment  be  given  thereon  for 
the  plaintiff;  if  ttye  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  interest, 
the  verdict  was  to  be  reduced  to  one  thousand 
three  hundred  and  seventy-nine  dollars.  But 
if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  invoice 
cost  of  the  goods  only,  with  interest,  the  ver- 
dict was  to  be  reduced  to  one  thousand  four- 
teen dollars  and  seventy-one  cents.  But  if  the 
court  should  consider  the  plaintiff  entitled  to 
the  invoice  cost  only,  without  interest,  the  ver- 
dict was  to  be  reduced  to  nine  hundred  nineteen 
dollars  and  thirty-three  cents. 

Mr.  Metcalf,  for  the  plaintiff.  We  contend 
that  the  plaintiff  is  entitled  to  recover  the  value 
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of  the  goods  at  the  port  of  delivery,  with  in- 
terest. The  master  of  a  ship  is  considered  as 
a  common  carrier,  and  is  responsible  as  such. 
(Molloy,  bk.  2,  ch.  2,  sec,  2;  Abb.  on  Ship., 
part  3,  ch.  3,  sec.  1.)  We  find  no  precise  rule 
of  damages  in  a  case  like  the  present  laid  down 
in  the  English  books.  All  the  writers  (Abb. 
on  Ship.,  part  3,  ch.  3,  sec.  10;  Molloy,  bk.  2, 
ch.  2,  sec.  14;  French  Ord.,  liv.  3,  tit.  3; 
Fret.,  art.  14;  Pothier,  Chart.  Part.,  No.  33, 
34,  Malyne's  Lex.  Mer.  p.  2,  ch.  22)  on  mari- 
time law  agree,  that  if  a  master,  compelled  to 
take  refuge  in  a  foreign  port,  is  under  the 
necessity  of  selling  some  part  of  the  cargo,  to 
raise  money  to  defray  the  expense  of  repairs, 
and  the  ship  arrive  at  her  place  of  destination, 
the  merchant  is  entitled  to  receive  the  value  of 
the  goods  at  the  port  of  delivery.  And  Pothier 
(Ch.  Part.,  35)  lays  down  the  rule  generally, 
that  the  master  is  bound  to  pay  the  freighter, 
for  such  goods  as  are  missing,  not  only  the 
cost  of  the  goods,  but  the  profit  *that  [*215 
might  have  been  made  upon  them  at  the  port 
of  destination;  that  is,  at  the  same  rate  goods 
of  the  same  kind  ind  quality  sell  for  at  the 
port  of  delivery.  All  the  authorities  on  this 
subject  proceed  on  the  ground  of  a  complete 
indemnity  to  the  owner  of  the  goods,  which 
can  be  effected  only  by  taking  the  value  of  the 
goods  at  the  port  of  destination,  with  interest, 
deducting  freight  and  charges.. 

Me»sr».  Orifflin  and  T.  A.  Emmet,  contra. 
The  defendant  has  been  guilty  of  no  fraud  or 
misconduct  in  this  case,  and,  if  liable,  it  must 
be  on  the  strict  rule  of  law.  Why  should  he 
be  put  in  a  worse  situation  than  an  insurer  ? 
If  liable  as  a  common  carrier,  the  case  of  the 
master  and  an  insurer  are  analogous.  The  ob- 
ject, in  both  cases,  is  to  afford  a  complete  in- 
demnity, and  the  rule  of  damages  in  both  must 
be  the  same.  Now,  in  cases  of  insurance,  the 
rule  of  indemnity  is  settled  to  be  the  invoice 
price  of  the  goods,  with  interest.  This  is  the 
proper  and  most  convenient  ruje.  The  market 
price  of  the  goods  at  the  port  of  delivery  is  al- 
ways fluctuating  and  uncertain.  The  invoice 
price  is  fixed  ana  known,  and  affords  a  perfect 
indemnity. 

But  we  contend  that  the  rule  of  damages  has 
been  settled  by  the  decision  of  the  court  in  the 
case  of  Smith  &  Deliimater  v.  Richardxon  (3 
Caines,  219),  to  be  the  cost  or  value  at  the  port 
of  shipment,  without  regard  to  the  market 
price  at  the  port  of  delivery. 

[SPEXCEK,  •/.  But  that  was  an  action  to  re 
cover  damages  for  a  breach  of  contract,  in 
wholly  neglecting  to  carry.  The  policy  of  tin- 
law,  in  cases  like  the  present,  in  making  the 
master  liable,  is  to  induce  him  to  employ  hon- 
est men  in  his  service.] 

This  is  an  action  of  ansumpxit  on  the  contract 
to  carry,  and  we  see  no  difference  between  an 
entire  failure  to  perform  *and  a  fail-  [*21O 
ure  to  deliver,  alter  a  commencement  of  the 
performance.  The  principle  laid  down  in  the 
case,  of  Smith  tf  J)>'lnmatfr  \.  RifharilwH  ap- 
plies to  the  present  case,  and  is  conclusive. 

Per  Curiam.  The  rule  of  damages  in  such 
case  as  the  present,  does  not  appear  to  have 
been  the  subject  of  discussion  and  decision  in 
any  of  the  numerous  commercial  cases  which 
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have  arisen  in  the  English  courts.  Perhaps 
the  rule  has  been  so  well  understood  and  set- 
tled in  practice  as  not  to  be  drawn  into  con- 
troversy. But  as  that  practice  is  not  stated  in 
the  case,  nor  known  to  to  the  court,  we  must 
govern  ourselves  by  the  general  principles 
which  are  established  in  the  books.  The  case 
in  this  court  of  Smith  &  Delarnater  v.  Ricliard- 
son  (3  Caines,  219)  is  not  applicable,  as  that 
was  not  a  case  of  loss,  arising  from  the  fraud, 
negligence  or  misfortune  of  the  carrier,  in  the 
performance  of  his  trust,  for  the  defendant 
there  never  entered  on  the  undertaking,  and 
the  suit  was  for  a  breach  of  contract  in  not 
carrying,  and  the  plaintiffs,  afterwards,  be- 
came their  own  carriers,  and  lost  the  goods. 
There  may  then  be  a  very  material  difference 
between  the  two  cases,  as  to  the  reason  and 
policy  of  the  rule  of  damages.  Here  was  an 
embezzlement  of  part  of  the  goods,  in  the 
course  of  the  voyage,  and  it  would  seem  to  be 
the  rule  of  the  marine  law  in  such  cases,  that 
the  master  must  answer  for  the  value  of  the 
goods  missing,  according  to  the  clear,  net  value 
of  goods  of  like  quality,  at  the  place  of  desti- 
nation. All  the  ordinances  and  authorities  de- 
clare this  to  be  the  rule,  when  the  goods  are 
sold  by  the  master,  from  necessity.in  the  course 
of  the  voyage  (Abb.  on  Ship.,  part  3,  ch.  3, 
sec.  10) ;  and  why  should  not  the  same  rule  ap- 
ply when  the  goods  are  missing  by  any  other 
means  ?  The  general  doctrine  is,  that  the  mas- 
ter must  make  good  the  loss  or  damage  accru- 
ing to  the  goods  which  he  undertook  to  carry 
safely,  for  hire  ;  and  Pothier  (Charter-Partte, 
No.  33,  35)  says  that  the  rule  is  general, 
217*]  *and  applies  to  all  cases  in  which  the 
master  is  responsible  for  missing  goods.  This 
is  a  sufficient  authority  for  the  rule,  if  there 
be  no  adjudged  case  or  settled  practice  (and 
we  know  of  none)  to  the  contrary  ;  especially, 
as  the  rule  is  in  furtherance  of  the  general  pol- 
icy of  the  marine  law,  which  holds  the  master 
responsible,  as  a  common  carrier,  for  accidents, 
and  all  causes  of  loss  not  coming  within  the 
exception  in  the  bill  of  lading.  It  takes  away 
all  temptation  to  withhold  a  delivery  of  the 
goods,  and  exempts  the  shipper  from  the  hard 
task  of  undertaking  to  detect,  in  every  case, 
the  negligence,  fault  or  fraud  of  the  carrier  ; 
and  it  must  be  admitted  that  the  rule  would  be 
highly  just  and  necessary,  if  the  loss  was  im- 
putable  to  either  of  those  causes. 

The  question  of  interest  depends  upon  cir- 
cumstances. 

The  jury  may  give  interest,  by  way  of  dam- 
ages, in  cases  in  which  the  conduct  of  the  mas- 
ter was  improper.  But  here,  no  bad  conduct 
is  to  be  imputed  to  him,  and  interest  is  not,  in 
every  case,  and  of  course,  recoverable,  be- 
cause the  amount  of  the  loss  is  unliquidated, 
and  sounds  in  damages,  to  be  assessed  by  the 
jury. 

The  verdict  is,  therefore,  to  be  reduced,  not 
only  to  the  sum  of  one  thousand  three  hun- 
dred and  seventy-nine  dollars,  but  the  sum 
must  be  further  reduced,  if  necessary,  to  the 
net,  instead  of  the  gross,  value,  at  the  port  of 
delivery.  It  would  seem  by  the  case,  as  we 
understand  it,  that  the  highest  sum  found  was 
the  gross  price  of  the  goods,  but  the  plaintiff 
ought  to  deduct  the  charges  for  freight,  &c. , 
which  he  would  have  paid  had  the  goods 
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arrived,  and  take  only  the  net  price,  without 
interest. 

Judgment  accordingly. 

Cited  in— 10  Johns.,  11 ;  15  Johns.,  38:  5  Denio,  58  : 
41  N.  Y.,  573;  67  N.  Y.,  385;  17  Hun,  141 ;  48  Barb., 
130 ;  56  Barb..  387 ;  5  Bos.,  631 ;  2  Hall,  401 ;  40  Super., 
358;  6  How.  (U.  8.),  423;  11  How.,  (U.  S.).  162:  Abb. 
Adm.,  219;  2  Wood.  &  M.,  314;  3  Story,  356;  1  Low., 
469  ;  Blatchf .  &  H.,  308. 


*MORRELL,  qui  tarn,  v.  FULLER.     [*218 
Usury — Pleading — Action  by  Common  Informer. 

In  an  action  by  a  common  informer,  on  the  2d 
section  of  the  Act  to  Prevent  Usury  (segg.  10,  ch.  13), 
the  plaintiff  must  declare  specially,  and  state  the 
usury,  &c.  The  general  form  of  declaring  mentioned 
in  the  act  is  given  only  to  the  borrower. 

Citations— 4  Johns.,  193 ;  7  Id.,  402. 

THIS  was  an  action  ef  debt,  brought  by  the 
plaintiff,  as  a  common  informer,  on  the 
second  section  of  the  Act  for  Preventing  Us- 
ury (sess.  10,  ch.  13 ;  1  R.  S.,  772,  sec.  3,  4). 

The  declaration  was  as  follows : 

Albany  County,  to  wit :  John  Morrell,  who 
sues  as  well  for  the  poor  of  the  city  of  Sche- 
nectady  as  for  himself,  complains  of  Jeremiah 
Fuller,  in  custody,  &c.,  of  a  plea,  that  he  ren- 
der to  him,  the  said  John,  and  to  the  said  poor, 
ninety-two  dollars,  eight  cents  and  five  mills, 
of  lawful  money  of  the  State  of  New  York, 
which  he  owes  to  and  unjustly  detains  from 
them  ;  for  that  whereas  the  saia  Jeremiah  Ful- 
ler, after  the  eighth  of  February,  1787,  to  wit, 
on  the  sixth  of  August,  1808,  was  indebted  to 
one  Thomas  Morrell,  now  deceased,  in  the  sum 
of  ninety-two  dollars,  eight  cents  and  five  mills, 
whereby  an  action  had  acceued  to  the  said 
Thomas  Morrell,  by  force  of  and  according  to 
the  statute  in  such  case  made  and  provided, 
entitled,  An  Act  for  Preventing  Usury,  passed 
the  eighth  February,  1787,  to  demand  and  have 
of  the  said  Jeremiah,  the  said  sum  of  ninety- 
two  dollars,  eight  cents  and  five  mills,  of  law- 
ful money  as  aforesaid ;  and  the  said  John 
avers  that  neither  he,  the  said  Thomas,  or  his 
executors  or  administrators,  hath  not,  nor  hath 
either  of  them,  within  one  year  after  the  said 
sixth  of  August,  1808,  in  any  wise  prosecuted 
the  said  Jeremiah  for  the  recover}'  of  the  said 
sum  of  ninety-two  dollars,  eight  cents  and  five 
mills,  and  so  the  said  John  Morrell,  who  sues 
as  well,  &c.,  says  that  the  said  Jeremiah,  on 
the  ninth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine,  at 
the  city  of  Albany  aforesaid,  in  the  County  of 
Albany  aforesaid,  was  indebted  to  the  said 
John  Morrell,  and  to  the  said  poor,  in  the  said 
sum  of  ninety-two  dollars,  eight  cents  and  five 
mills,  of  lawful  *money  as  aforesaid,  [*21J> 
whereby  an  action  hath  accrued  to  the  «ud 
John  Morrell,  who  sues  as  aforesaid,  to  demand 
and  have  of  the  said  Jeremiah  Fuller,  for  him- 
self and  the  poor  of  the  city  aforesaid,  the  said 
sum  of  ninety-two  dollars,  eight  cents  and  five 
mills,  of  lawful  money,  as  aforesaid,  accord- 
ing to  the  form  of  the  act  aforesaid,  entitled, 
An  Act  for  Preventing  Usury  ;  yet  the  said 
Jeremiah,  although  often  requested,  &c. 

A  verdict  having  been  found  for  the  plaint- 
iff, a  motion  was  made  in  arrest  of  judgment. 
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The  same  cause  was  before  the  court  in  Feb- 
ruary Term  last  (see  Vol.  VII.,  p.  402);  but 
the  point  on  which  it  was  now  decided  was 
not  then  considered  by  the  court. 

Mr.  J.  B.  Yate#,  for  the  defendant,  contend- 
ed that  the  provisions  of  the  statute,  as  to  the 
manner  of  declaring,  was  confined  to  the  per- 
son who  had  paid  the  money,  and  is  not  given 
to  the  common  informer,  in  the  -second  sec- 
tion ;  but  that  a  common  informer  must  state 
the  usury  or  special  matter  in  his  declaration. 

Mr.  Foot,  contra,  insisted  that  the  words  in 
the  second  section,  "  sue  for  and  recover  the 
same  in  manner  aforesaid,"  referred  to  all  the 
previous  matters  in  the  same  section,  as  to  the 
mode  of  suing,  &c. 

Pe>-  Curiam.  The  statute  of  usury  does  not 
exempt  the  common  informer  from  the  ne- 
cessity of  declaring  specially,  and  stating  the 
usury.  The  words  are  too  general  to  justify 
him  in  stating  the  original  grounds  of  the  in- 
debtedness of  the  defendant,  in  the  same  loose 
and  general  terms,  as  when  the  party  aggrieved 
sues.  The  borrower  has  express  authority  for 
departing  from  the  general  rule  in  declaring, 
but  it  would  not  be  proper  to  extend  to  the  in- 
former such  indulgence,  because  of  some 
equivocal  words  in  the  statute,  which  do  not 
require  that  construction.  What  was  said  by 
22O*]  the  court  in  Cole  v.  Smith  *(4  Johns. 
Rep.,  193),  and  again,  in  this  very  case  (7 
Johns.  Rep.,  402),  is  to  this  effect.  The  orig- 
inal offense  must  be  specially  set  forth,  so  that 
the  defendant  may  be  apprised  of  it,  and  pre- 
pared to  meet  it. 

The  motion  in  arrest  of  judgment  must,  there- 
fore, be  granted. 

8.  C.,  7  Johns.,  402. 
Cited  in— 17  Johns.,  456. 


WlCKHAM,  qui  tarn,  &c.,  v.  CONKLIN. 

Maintenance— Legal  Interest  or  Benefit — Ad- 
verse Possession  Must  be  Clearly  Shown  to 
Avoid  Deed. 

An  action  for  maintenance  will  not  lie  utralnst  a 
person  for  carrying  on  a  suit  in  the  name  of  an- 
other, or  assisting  in  its  prosecution,  if  he  has  any 
legal  or  equitable  interest  in  the  land  or  subject  of 
controversy. 

If  the  plaintiff  seeks  to  avoid  a  deed  on  the 
ground  of  an  adverse  possession,  at  the  time  of  its 
execution,  such  adverse  possession  must  be  clearly 
mode  out  by  positive  facts,  and  not  be  left  to  infer- 
ence or  conjecture.  • 

Though  a  person  purchases  a  pretended  title,  and 
nroflecutes  a  suit  in  the  name  of  another,  but  for 
his  own  benefit,  yet  he  is  not  liable  to  an  action  for 
maintenance  under  the  Htli  section  of  the  Act  to 
Punish  Champerty  and  Maintenance.  (Sens.  U4,  eh. 
87.) 

Citations-2  Roll.  Abr.,  115  g,  117:  Hawk.,  tit. 
Maintenance,  sees.  12,  13,  17,  IK. 

THIS  was  a  qni  tarn  action,  for  one  thousand 
dollars  of  debt,  to  recover  four  penalties, 
of  two  hundred  and  fifty  dollars  each,  on  the 

NOTE.— Of)  thf  iniextion  of  thr  oflt  niu-  of  rhainjtfi  /// 
niul  maintenance.  See  Van  Dyck  v.  Van  lieuren,  1 
Johns. ,  345,  ante. 

f)n  the  ijurxtion  of  deed*  nf  land*  held  (idvfrxelfi  In 
grantor,  see  Jackson  v.  Todd,  2<'ui.,  1KJ;  Whittaker 
v.  Cone,  2  Johns.  ( 'as.,  5x,  and  note*. 

On  the  intention  of  trluit  ron*titutf.H  ndrrr»f.  poxwx- 
"iwi.see  I  tram  It  r.  Offden,  1  Johns.,  150,  note. 
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Act  to  Punish  Champerty  and  Maintenance 
(sess.  24,  ch.  87 ;  2  R.  S.,  691,  sees.  5,  6). 

The  declaration  contained  four  counts.  The 
first  count  stated  that  by  the  act  (sec.  1)  "no 
officer  or  other  person  should  (shall)  take  upon 
him  any  business  that  was  (is)  or  might  (may) 
be  in  suit  in  any  court,  for  to  have  part  of  the 
thing  in  plea  or  demand,  and  no  person,  upon 
any  such  agreement,  should  (shall)  give  up  his 
right  to  another,  and  every  such  conveyance 
and  agreement  should  be  void.  And  every 
such  person  who  should  (shall)  maintain  any 
plea  or  suit  in  court,  for  lands,  tenements,  or 
other  things,  for  to  have  part  or  profit  thereof, 
should  be  punished  by  fine  or  imprisonment ; 
but  (that)  this  act  should  (shall)  not  prohibit 
any  person  to  have  counsel,  of  persons  duly 
licensed  for  that  purpose,  or  to  take  counsel  of 
his  parents  or  (and)  next  friends."  And  "that 
(sec.  9)  no  person  should  (shall)  thereafter  un- 
lawfully maintain,  or  cause  or  procure  any 
unlawful  maintenance,  in  any  matter  or  cause 
whatsoever,  in  suit  and  variance,  concerning 
any  lands,  tenements  or  hereditaments,  or  any 
goods,  chattels,  debts,  damages  or  offenses  in 
any  court  in  this  State,  or  before  any  person 
who  should  (shall)  have  authority  to  hear  or 
determine  respecting  the  same ;  and  that  no 
person  should  (shall)  unlawfully  retain  for 
maintenance  of  any  suit  or  plea,  any  person, 
or  embrace  any  freeholder  or  jurors,  by  re- 
wards, *promises,  or  other  sinister  [*221 
labor  or  means,  to  maintain  any  matter  or 
cause,  or  to  the  hindrance  or  disturbance  of 
justice,  or  to  the  procurement  or  occasion  of 
any  false  verdict,  in  any  court  within  this 
State,  upon  pain  to  forfeit,  for  every  such  of- 
fense, two  hundred  and  fifty  dollars ;  the  one 
moiety  thereof  to  the  use  of  the  people,  and 
the  other  moiety  to  him  who  will  sue  for  the 
same,  by  action  of  debt,"  &c.  The  plaintiff 
then  stated  that  the  defendant,  on  the  first  of 
September,  1808,  did  unlawfully  maintain  a 
certain  matter  or  cause  in  suit  and  variance, 
concerning  certain  lands  situate  in  Tully,  in 
Onondaga  County,  wherein  J.  Jackson  was 
plaintiff,  and  Jether  Bailey  defendant,  and 
then  was  and  still  is  depending  in  the  Supreme 
Court,  contrary  to  the  act,  <sc.,  whereby  an 
action  hath  accrued,  &c. 

The  second  count  was  like  the  first. 

The  third  count  was  like  the  second,  except 
that  the  suit  was  stated  to  be  by  James  Jack- 
son against  Klias  Davis. 

The  fourth  count  was  like  the  third. 

The  cause  was  tried  at  the  Orange  Circuit, 
in  September,  1810,  before  .^fr.  Justice  Van 
Ness.  At  the  trial  the  plaintiff  proved  that 
the  writ  in  this  cause  was  issued  the  <>th  of 
June,  1809.  and  offered  to  prove  that  on  the 
12th  of  June,  1806,  the  defendant  and  one 
Benjamin  Herrick  had  taken  a  deed  of  a  lot 
in  the  military  tract,  knowing  that  certain 
persons  were  then  in  possession  holding  ad- 
versely. The  proof  was  objected  to,  but  ad- 
mitted. The  plaintiffs  then  proved  that  in 
June,  1806,  the  defendant  and  B.  Herrick 
asked  Charles  A.  Tucker  to  sell  a  military  lot; 
that  Tucker  told  them  he  had  sold  the  right, 
when  a  minor,  and  that  he  iravc  the  deed  in 
1792,  and  that  he  was  born  the  10th  of  Au- 
gust, 1772.  That  the  defendant  and  B.  II.  of- 
fered him  $."><>;  that  they  paid  him  $.~>,  which 
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he  was  to  retain,  in  every  event,  and  gave  him 
222*1  a  bond  for  the  residue  ;  *that  the  deed 
was  drawn  in  the  name  of  William  D. 
Williams,  and  that  they  and  Williams  were 
jointly  interested.  The  papers  mentioned  by 
the  witness,  though  objected  to,  were  read  in 
evidence.  The  bond  was  dated  June  12,  1806, 
for  $45,  and  conditioned  to  be  good,  if  the  de- 
fendant and  B.  Herrick  obtained  the  lot  grant- 
ed to  John  Tucker,  a  soldier  (brother  to 
Charles  A.  Tucker).  The  other  writing  which 
they  gave  to  C.  A.  Tucker  was  of  the  same 
date,  and  certified  that  they  were  to  be  at  all 
the  expense  in  procuring  the  lot. 

The  deed,  which  was  of  the  same  date,  and 
for  the  consideration  of  love  and  affection, 
and  also  of  $300,  contained  a  covenant  only, 
that  C.  A.  Tucker  was  heir  to  John  Tucker. 
It  was  further  proved  that  the  defendant  and 
B.  H.  said,  at  the  time,  that  there  was  some 
person  on  the  lot,  and  that  there  would  be 
a  great  deal  of  trouble  about  it.  C.  A.  Tucker, 
in  the  summer  of  1808,  executed  a  deed  of  the 
lot  to  the  plaintiff,  who  gave  him  $100,  and  an 
indemnity  against  former  deeds. 

The  plaintiffs  then  gave  in  evidence  a  pat- 
ent of  lot  No.  14,  in  Sempronius,  granted  to 
John  Tucker,  and  offered  in  evidence  a  dec- 
laration in  ejectment  in  this  court  by  James 
Jackson,  ex  dem.  John  Tucker,  Charles  A. 
Tucker,  William  D.  Williams  et  al.,  v.  Elian 
Dam*.  Another  declaration  of  James  Jackson, 
ex  dem.  (the  same  lessors),  v.  Jether  Bailey, 
both  of  which  were  of  November  Term,  1806. 

The  plaintiff  further  proved  that  William 
Wickham  (father  of  the  plaintiff)  was  attorney 
for  Bailey  and  Davis,  in  the  ejectment  suits, 
in  1807  and  1808 ;  and  that  the  suits  were  no- 
ticed for  trial  at  the  September  Circuit,  in 
1808,  in  Onondaga.  That  the  causes  were 
called  on  for  trial  by  the  judge  at  the  circuit ; 
that  Bailey  and  Davis  were  in  possession  in 
1808,  and  claimed  to  be  owners  -under  the 
plaintiff. 

The  counsel  for  the  defendant  moved  for  a 
nonsuit,  on  the  following  grounds:  1.  Be- 
223*]  cause  the  plaintiff  had  *proved  cham- 
perty, and  not  maintenance.  2.  That  the  de- 
fendant appeared  to  be  an  equitable  owner 
with  Herrick  and  Williams ;  and  it  was  not 
maintenance  to  prosecute  an  action  in  the 
name  of  Williams,  his  trustee.  3.  That  there 
was  no  evidence  that  Bailey  and  Davis  held 
under  color  of  title.  The  motion  for  a  non- 
suit was  overruled  by  the  judge. 

The  defendant  proved  that  in  July  or  Au- 
gust, 1808,  Jeremiah  Conklin  went,  at  the  re- 
quest of  B.  Herrick,  to  Charles  A.  Tucker, 
for  a  warrant  of  attorney  to  prosecute  the 
ejectment  suit ;  that  Tucker  told  him  he  had 
never  sold  his  right  until  he  sold  it  to  W.  D. 
Williams,  and  said  he  did  not  know  where  the 
land  lay,  nor  of  any  person  in  possession  ;  that 
Tucker  refused  to  give  a  power  of  attorney, 
and  said  he  had  given  a  deed  to  the  plaintiff. 
The  defendant  proved  that  Herrick,  Williams 
and  himself,  were  jointly  interested  in  the 
land,  and  prosecuted  the  ejectment  suits,  at 
their  joint  expense. 

The  judge  charged  the  jury,  that  it  was  a 
material  point  whether,  at  the  time  the  defend- 
ant and  Herrick  made  the  contract  with 
Tucker,  there  was  any  person  in  possession  of 
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the  land  claiming  adversely,  and  whether  the 
defendant  knew  it :  that  it  was  proved  that 
Bailey  and  Davis  were  in  possession,  and  had 
cleared  a  part,  and  that  the  jury  might,  from 
circumstances,  presume  they  held  adversely, 
under  color  of  title,  though  no  deed  was  shown 
under  which  they  held,  and  that  the  defendant 
knew  it ;  that  there  were  several  circumstances 
to  show  that  defendant  knew  he  was  buying  a 
lawsuit  ;  that  the  prosecution  of  a  suit  by 
Conklin  and  others,  for  their  own  benefit,  was 
lawful,  and  the  deed  was  good ;  but  that  as 
Charles  A.  Tucker  was  a  lessor,  it  was  main- 
tenance if  the  land  was  held,  at  the  time  ad- 
versely ;  that  he  thought  the  proof  strong  and 
conclusive,  and  recommended  a  verdict  for 
the  plaintiff.  The  jury  found  a  verdict  for 
the  plaintiff  for  $500. 

*A  motion  was  made  to  set  aside  [*224 
the  verdict  and  for  a  new  trial :  1.  Because 
improper  evidence  was  admitted.  2.  Because 
the  plaintiff  ought  to  have  been  nonsuited  at 
the  trial.  3.  For  the  misdirection  of  the 
judge. 

Mr.  Buggies,  for  the  defendant.  1.  There  is 
a  variance  in  the  declaration  from  the  statute, 
in  using  the  word  "should,"  instead  of  "shall"; 
and  in  reciting  the  9th  section,  the  word  "that" 
is  introduced,  where  it  is  not  to  be  found  in 
the  section.  When  a  person  undertakes  to  set 
forth  a  public  act,  the  least  misrecital  is  fatal. 
(Doug.,  94,  97;  1  Ld.  Raym.,  381  ;  7  Term 
Rep.,  771  ;  Chitty  PL,  217,  218.) 

2.  The  action  is  brought  on  the  9th  section 
of  the  act,  to  recover  the  penalty ;  but  the 
verdict  is  founded  on  the  8th  section,  which  is 
against  the  buying  and  selling  of  pretended 
titles,  and  the  offender  forfeits  the  value  of 
the  land.  The  9th  section  prohibits  mainten- 
ance, and  gives  the  penalty  of  $250,  for  every 
offense.  If,  therefore,  the  plaintiff  cannot 
bring  this  case  within  the  9th  section,  he  can- 
not recover.  This  section  is  copied  from  the 
English  statute,  and  the  decisions  of  the  En- 
glish courts  are  in  point. 

Maintenance  is  defined  to  be  an  officious  in- 
termeddling in  a  suit  that  does  not  belong  to 
one,  by  maintaining  or  assisting  either  party 
with  money,  or  otherwise  to  prosecute  or  de- 
fend it.  (4B1.  Com.,  134;  Hawk.  P.  C.,  bk. 
1,  ch.  83,  sees.  1,  12.)  There  is  a  great  differ- 
ence between  purchasing  a  pretended  title 
and  maintenance.  If  the  party  buys  a  pre- 
tended title,  he  forfeits  the  value  of  the  land. 
If  he  upholds  the  suit  of  another,  he  forfeits 
$250.  As  the  plaintiff  sues  for  the  penalty  of 
$250,  the  offense  charged,  if  any,  must  be 
maintenance.  In  an  action  for  maintenance, 
the  plaintiff  must  show  that  a  plea  was  pend- 
ing (Savil,  41,  42),  and  the  defendant  may 
plead  nuliiel  record.  (Hawk.,  bk.  1,  ch.  85,  sec. 
42.) 

Again,  it  is  stated  in  the  declaration  to  have 
been  an  action  by  James  Jackson  v.  Jether 
Bailey,  but  it  is  not  stated  for  what  precise 
thing  the  suit  was  brought.  Jackson  is  a  fic- 
titious person  and  the  lessors  are  not  named. 
*The  description  of  the  suit  is  insuffi-  [*225 
cient,  and  the  plaintiff,  on  that  ground,  ought 
to  have  been  nonsuited.  As  to  the  purchase 
of  the  pretended  title,  it  was  more  than  a  year 
before  the  commencement  of  this  suit,  and  will 
not,  therefore,  support  an  action. 
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3.  The  evidence  of  adverse  possession  was 
not  sufficient.  To  render  a  deed  void  on  this 
ground,  there  should  be  clear  and  satisfactory 
evidence  of  an  adverse  possession  at  the  time. 
A  person  who  has  an  interest  in  land,  certain 
or  contingent,  legal  or  equitable,  may  law- 
fully uphold  another  in  an  action  concerning 
such  lands.  (Hawk.  P.  C.,  bk.  1,  ch.  83,  sees. 
17,  18,  21,  22;  2  Roll.  Abr.,  115,  117,  118; 
Bac.  Abr.,  Maint.,  B.)  To  constitute  the  of- 
fense of  maintenance,  there  must  be  an  inter- 
meddling by  the  party  in  a  suit  where  he  has 
no  concern  or  interest  in  the  subject  matter  of 
controversy.  The  suits  in  the  present  case 
w.ere  certainly  for  the  interest  and  benefit  of 
the  defendant. 

Again,  how  can  an  action  for  maintenance 
be  supported  while  the  suit,  the  bringing  of 
which  is  alleged  to  be  maintenance,  is  still 
pending  ?  How  can  the  court  say  but  that  the 
plaintiff  in  that  suit  may  recover,  and  so  es- 
tablish the  title  of  the  present  defendant  ? 

Messrs.  J.  Duer  and  Bunner,  contra.  1. 
Using  the  word  "should,"  instead  of  "shall," 
or  the  past,  instead  of  the  present  tense,  can- 
not be  a  fatal  variance,  in  reciting  a  statute. 
In  Boyce  v.  Whiiaker  (Doug.,  94)  the  statute 
was  so  recited,  but  no  objection  was  made  on 
that  account.  In  King  v.  Hall  (1  Term  Rep. , 
320),  which  was  a  conviction  on  an  informa- 
tion, the  court  said  that  it  was  better  to  state 
it  in  the  time  past,  than  in  the  present  .tense. 
(2  Saund.,  262.)  In  Patridge  v.  Strange 
(Plowd.,  78)  the  act  is  recited  in  the  same  man 
ner.  The  rule  laid  down  by  Lord  Mansfield, 
in  Boyce  v.  Whitaker,  that  in  reciting  an  act 
of  Parliament,  the  party  was  to  be  held  to  half 
a  letter,  is  unreasonable,  and  contrary  to  for- 
mer decisions.  The  true  rule  is  laid  down  in 
Ventris  (2  Vent.,  215;  2  Bulst.,  47),  that 
22(5*]  *where  the  recital  answers  the  sense 
of  the  statute,  it  is  sufficient. 

In  Say  &  Seale  v.  Stephens  (Cro.  Car.,  136) 
the  court  held  that  a  misrecital,  to  be  fatal, 
must  be  in  the  substantial  part  of  the  act. 
"And"  for  "or"  has  been  held  not  to  be  a  fatal 
variance.  (Cro.  Eliz.,  307.)  It  is  true  in  King 
v.  Marsack  (6  Term  Rep.,  71)  it  was  held  other- 
wise, but  on  the  ground  that  the  variance,  in 
that  case,  changed  the  sense  of  the  statute. 

But  the  plaintiff  does  not  profess  to  set  out 
the  statute  verbatim,\>\\\,  only  the  substance  of  it. 

2.  This  action  is  not  brought  against  the  de- 
fendant for  purchasing  a  pretended  title,  but 
for  maintenance.  The  evidence,  as  to  the  pre- 
tended title,  was  introduced  to  show  that  the 
plaintiff  had  no  title,  legal  or  equitable. 

The  statute  creates  no  new  offense ;  it  merely 
superadds  a  penalty.  The  offense  mentioned 
in  the  first  section  is  properly  champerty,  a 
species  of  maintenance.  Our  act  is  not  bor- 
rowed from  any  one  English  statute,  but  is 
taken  from  several  statutes.  The  1st  section 
is  from  1  West.,  ch.  5,  and  the  9th  section 
from  32  Hen.  VIII.,  ch.  69. 

We  must  look  to  the  common  law  for  a  defi- 
nition of  maintenance.  It  is  where  one  per- 
son assists  another  with  money  to  carry  on  a 
cause.  (Hawk.,  bk.  1,  ch.  83,  sec.  4;  1  Inst., 
3686,  36»  a.)  The  evidence  shows  that  the 
defendant  purchased  the  title  with  a  view  to 
the  suit ;  and  it  is  manifest  he  was  aware,  at 
the  time,  of  an  adverse  claim. 
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3.  Then,  had  the  defendant  any  interest  in 
the  land  which  could  justify  him  in  uphold- 
ing the  suit  ?  There  can  be  no  doubt,  from 
the  evidence,  that  the  purchase  was  of  a  pre- 
tended title.  An  adverse  possession  is  where 
the  person  in  possession  claims  title,  and  the 
declarations  of  the  tenant  are  admissible  evi- 
dence. (1  Johns.,  Rep.,  168.)  If  there  was 
an  adverse  possession,  the  deed  was  absolutely 
void  ;  for  where  the  law  declares  a  thing  un- 
lawful, if  done,  it  avoids  it  when  done.  It 
was  so  decided  by  this  court  in  Jackson,  ex 
dem.  Jones,  v.  Brinckerhoff  (cited  5  Johns.  Rep. , 
500),  which  was  recognized  in  Williams  v. 
Jackson. 

*It  is  said  that  the  suit  was  for  the  [*227 
benefit  and  interest  of  the  defendant.  But  the 
prosecution  of  a  suit,  after  the  purchase  of  a 
pretended  title,  though  for  the  benefit  of  the 
purchaser,  is  maintenance.  It  was  so  decided 
in  Flower's  case,  which  is  precisely  in  point. 
(Hobb.,  115;  Moore,  761 ;  Noy,  52.)  The  same 
objection  which  has  been  made  here  was  made 
in  that  case,  but.  the  Court  of  Star  Chamber 
held  it  to  be  maintenance. 

There  could  be  no  trust  in  this  case,  for  if 
the  purchase  was  illegal  and  void,  it  could  raise 
no  trust  or  interest  for  the  defendant.  If  there 
was  any  agreement  between  the  defendant  and 
Williams,  as  to  the  suit,  it  was  champerty. 

Per  Curiam.  The  ground  of  the  action  con- 
sists in  the  charge  of  unlawful  maintenance, 
in  carrying  on  the  ejectment  suits.  But  if  the 
defendant  had  any  interest,  legal  or  equitable, 
in  the  land,  which  was  the  object  of  the  suits, 
there  was  no  foundation  for  the  charge  of 
maintenance.  (2  Roll.  Abr.,  115  g,  117; 
Hawk.,  tit.  Maintenance,  sees.  12,  13,  17,  18.) 
The  defendant  and  Herrick  purchased  of 
Charles  A.  Tucker  his  interest,  as  heir  to  his 
brother  John,  in  the  military  bounty  lands, 
and  took  a  deed,  regularly  drawn  and  executed, 
and  paid  $5  down,  and  gave  a  bond  for  $45, 
to  be  paid  on  condition  that  the  title  so  granted 
prevailed.  This  deed  was  taken  in  the  name 
of  W.  D.  Williams,  but  on  their  joint  account. 
The  defendant  had  then  an  equitable  interest 
in  the  land,  and  if  any  interest  passed,  Will- 
iams took  it  as  trustee*  for  the  joint  concern. 
This  deed  was  given  in  June,  1806,  and  it  was 
valid  and  operative,  unless  the  land  to  which 
it  related  was  held  at  the  time  adversely.  It 
was  incumbent  upon  the  plaintiff  to  make  out 
this  fact  affirmatively  and  clearly,  if  he  meant 
to  destroy  the  operation  of  the  deed  on  that 
ground.  There  is  certainly  no  sufficient  evi- 
dence of  the  existence  of  that  fact  at  I  lie  date 
of  the  deed.  There  is  no  evidence  that 
*Bailey  and  Davis  were  on  the  land  asf*212S 
early  as  June,  1806.  They  were,  afterwards, 
in  possession,  and  held  under  the  plaintiff  ; 
but  the  plaintiff's  deed  from  Tucker  was  as 
late  as  1808,  and  he  did  not  show  any  other 
source  of  title.  There  were  some  loose  sayings, 
that  some  person  was  on  the  land  when  the 
deed  was  taken,  but  who  it  was,  or  under 
what  claim  or  title,  did  not  appear.  It  will 
not  do  to  declare  a  deed  void  upon  such  light 
and  equivocal  testimony  of  adverse  possession. 
The  adverse  possession  ought  to  have  been 
made  out  by  positive  facts,  and  not  by  mere 
inference  or  conjecture. 

If  the  deed  of  June,  180fi,  was  not  absolutely 
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void,  then  the  charge  of  maintenance  falls  to 
the  ground,  and  the  plaintiff  ought  to  have 
been  nonsuited,  in  pursuance  of  the  motion 
made  at  the  circuit. 

But  if  the  deed  did  not  operate,  by  reason 
of  the  adverse  possession,  yet  the  testimony 
does  not  make  out  the  crime  of  maintenance, 
in  the  strict  legal  sense.  The  defendant  did 
not  officially  intermeddle  in  the  prosecution  of 
another's  right,  but  he  was  undoubtedly  prose- 
cuting this  suit  for  his  own  benefit.  He  may 
have  purchased  a  pretended  title,  scienter,  so 
as  to  have  subjected  himself  to  the  penalty 
given  In  the  8th  section  of  the  statute,  but  that 
is  not  the  offense  charged.  Maintenance, 
strictly  speaking,  is  the  assisting  another  per- 
son in  a  lawsuit,  without  having  any  privity 
or  concern  in  the  subject.  There  can  be  no 
doubt  that  the  defendant  was  using  the  name 
of  Tucker  as  a  mere  nominal  lessor,  not  for  the 
benefit  of  Tucker,  but  as  a  trustee  for  his  own 
benefit,  and  that  of  the  other  persons  connected 
with  him  in  the  purchase.  In  no  view  of  the 
case,  then,  does  the  charge  appear  to  be  made 
out ;  and,  without  attending  to  other  objec- 
tions which  were  made  upon  the  argument, 
there  must  be  judgment  of  nonsuit  entered, 
according  to  a  stipulation  in  the  case. 

Judgment  of  nonsuit. 

Cited  in— 9  Johns.,  168 ;  13  Johns.,  458 :  16  Johns., 
600;  20  Johns.,  394;  1  Wend.,  438;  8  Wend.,  635;  9 
Wend.,  517  ;  Hoffm.,  436;  28  N.  Y.,  241 ;  14  Barb.,  450  ; 
29  Wis..  252. 


229*J          *KANE  AND  KANE 

v. 

THE  COMMERCIAL  INSURANCE  COM- 
PANY OF  NEW  YORK. 

Marine  Insurance — Usual  Clause  as  to  Prior 
Insurance — Last  Policy —  When  Valid —  Val- 
uation in  Policy,  when  Conclusive. 

Insurance  was  made  to  the  amount  of  $15,000,  on 
"goat  skins  valued  at  50  cents  each ;"  and  the  policy 
contained  the  usual  clause  as  to  prior  insurance.  A 
prior  insurance  had  been  made  by  an  open  policy, 
on  the  cargo,  on  board  of  the  same  ship,  for  the 
same  plaintiffs,  to  the  amount  of  $22,000.  The  prime 
cost  of  the  skins  was  10  cents  each.  Estimating  the 
skins  at  50  cents  each,  and  the  rest  of  the  cargo  at 
the  invoice  prices,  and  deducting  the  prime  cost  of 
the  skins,  the  amount  was  sufficient  for  both  poli- 
cies ;  but  the  cargo,  exclusive  of  the  skins,  was  not 
sufficient  to  absorb  the  prior  insurance.  In  an  ac- 
tion on  the  second  policy,  it  was  held  that  the 
whole  of  the  goat  skins  were  to  be  valued  at  50 
cents ;  and  after  deducting  from  this  amount  the 
difference  between  the  invoice  price  of  the  cargo 
and  charges,  exclusive  of  the  goat  skins,  and  the 
822,000.  or  amount  of  prior  insurance,  the  residue 
would  be  the  interest  covered  by  the  second  policy; 
that  it  was  immaterial  whether  the  first  policy  was 
open  or  valued,  if  the  skins,  at  50  cents  each,  would 
furnish  interest  sufficient  for  both  policies.  The 
valuation  in  a  policy  is  conclusive  on  the  insurers, 
if  there  is  no  fraud  or  imposition. 

Citations-2  East,  109;  1  Hall's  L.  J.,  161 ;  Condy's 
Marsh.,  152  b. 

THIS  was  an  action  on  a  policy  of  insurance 
"upon  goat  skins,  laden,  or  to  -be  laden, 

NOTE. — On  the  question  of  valued  policies  and  prior 
insurance,  see  Kenny  v.  Clarkson,  1  Johns.,  385; 
Davy  v.  Hallett,  3  Cai.,  16 ;  Harris  v.  Eagle  Fire 
Co.,  5  Johns.,  368,  and  notes. 
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on  board  the  brig  Brutus,  at  Coringa,  in  India, 
on  a  voyage  from  thence  to  New  York,  valu- 
ing the  said  skins  at  50  cents  each."  The 
policy  was  dated  the  15th  November,  1808, 
and  the  sum  of  $15,000  was  subscribed.  It 
contained  the  usual  printed  clause  respecting 
prior  insurance. 

The  cause  was  tried  at  the  New  York  sit- 
tings, before  Mr.  Justice  Spencer,  in  April, 
1810. 

The  plaintiffs  offered  to  prove  that  on  or 
about  the  15th  of  November,  1808,  they  made 
application  to  the  defendants  for  insurance,  to 
the  amount  of  $25,000,  on  profits,  on  the  cargo 
of  the  ship  Brutus,  from  Coringa  to  New 
York,  and  informed  them,  at  the  time  of  a 
prior  insurance  effected  by  the  Phoenix  Ins. 
Co.,  and  that  nearly  the  whole  of  the  interest 
of  the  plaintiffs  on  board  the  said  brig  was 
covered  by  that  insurance ;  but  that  (as  the 
truth  was)  they  had  received  a  letter  from  their 
supercargo,  informing  them  of  the  purchase 
and  shipment  of  the  goat  skins,  the  cost  of 
which  in  India  was  less  than  10  cents  per  skin, 
when  the  value  in  the  United  States  would  be 
about  75  cents,  or  to  that  effect.  That  the  de- 
fendants declined  to  make  an  Insurance  upon 
profits,  eo  nomine,  as  being  against  the  rules  of 
the  company,  but  suggested  that  the  purpose 
of  the  plaintiff  might  be  as  well  effected,  by 
valuing  the  premises  to  be  insured;  whereupon 
it  was  agreed  between  them  that  the  goat  skins 
on  board  the  said  brig  should  be  valued  at  50 
cents  *apiece,  and  that  the  sum  of  [*23O 
$15,000  should  be  insured  upon  the  same,  at 
that  valuation,  by  the  defendants,  at  a  prem- 
ium of  twelve  and  a  half  per  cent.,  and  the  in- 
surance was  made  on  the  said  skins  at  the  said 
valuation  accordingly.  That  the  plaintiffs 
were  very  desirous  to  have  the  skins  valued  at 
75  cents,  and  the  amount  of  insurance  in- 
creased, but  the  defendants  refused  to  value 
them  higher  than  50  cents ;  that  the  letter, 
mentioned  by  them,  had  then  just  been  re- 
ceived by  the  plaintiffs,  from  their  supercargo 
in  India,  and  was  the  cause  of  the  application 
to  the  defendants  for  the  insurance.  This  evi- 
dence was  objected  to,  but  overruled,  by  con- 
sent, it  being  agreed  between  the  parties,  that 
in  case  it  should  be  deemed  admissible,  and 
thought  material  by  the  court,  a  new  trial 
should  be  granted,  unless  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to 
recover  on  the  case,  according  to  their  claim, 
without  such  evidence. 

The  Brutus  sailed  from  Coringa  for  New 
York,  on  the  voyage  insured,  with  a  return 
cargo  on  board,  the  invoice  cost  of  which,  in- 
cluding the  goat  skins,  was  $19,420.79,  making, 
together  with  the  charges  and  premium  of  in- 
surance, an  insurable  interest,  on  the  open 
policy,  to  the  amount  of  $22,000  and  upwards. 
Part  of  the  cargo  consisted  of  58,629  goat 
skins,  which,  at  Coringa,  cost  $5,831. 

The  vessel  and  cargo  were  captured  by  a 
French  cruiser,  and  carried  into  Cayenne,  and 
there  condemned.  Prior  to  the  making  of  the 
policy  of  insurance  in  question,  the  plaintiffs 
had  caused  another  policy  to  be  made  by  the 
Phoenix  Ins.  Co.,  from  New  York  to  Coringa 
and  back,  to  the  amount  of  $22,000,  being  an 
open  policy  of  insurance,  at  a  premium  of  9 
per  cent,  which  was,  afterwards,  and  prior  to 
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the  policy  in  question,  increased  to  14  per 
cent.,  on  account  of  a  supposed  deviation. 
231*]  *The  value  of  the  goat  skins,  at  50 
•cents  each,  was  $29,314.50,  and  deducting  the 
prime  cost  of  them  in  India,  left  an  interest  on 
the  second,  or  valued  policy,  according  to  the 
valuation,  of  $23,983.48.  A  verdict  was  taken 
as  for  a  total  loss,  for  the  amount  subscribed 
by  the  defendants,  subject  to  the  opinion  'of 
the  court,  on  a  case,  as  to  what  amount  the 
plaintiffs  were  entitled  to  recover  :  and  the 
verdict  was  to  be  modified  accordingly,  unless 
the  court  should  think,  from  the  facts  in  the 
case,  a  new  trial  ought  to  be  awarded. 

Mr.  8.  Jones,  Jun.,  for  the  plaintiffs.  Taking 
the  goat  skins  at  the  valuation  in  this  policy, 
and  the  rest  of  the  cargo  at  the  invoice  price, 
and  deducting  the  prime  cost  of  the  skins,  the 
the  whole  interest  is  above  $48,000,  a  sum 
more  than  sufficient  for  both  policies.  The 
only  question  is,  whether  this  is  not  the  cor- 
rect mode  of  estimating  the  insurable  interest. 
From  the  established  rule  on  this  subject,  the 
defendants  must  be  considered  as  admitting  the 
value,  as  agreed  to  in  the  policy.  (Marsh., 
137  ;  Burr.,  1171.)  In  respect  to  this  policy, 
we  are  to  look  to  the  agreed  valuation  ;  and 
unless  the  whole  of  such  valuation  is  covered 
by  the  prior  insurance,  the  defendants  must 
be  answerable  for  what  is  not  covered  by  that 
policy.  As  it  regards  the  present  parties,  the 
first  policy  is  res  inter  alias  acta  ;  and  the  two 
policies  can  be  viewed  in  connection  only  for 
the  purpose  of  carrying  into  effect  the  agree- 
ment as  to  prior  insurance  ;  and  that  agree- 
ment may  be  completely  satisfied,  without 
prejudice  to  the  plaintiff's  claim  for  the  full 
amount  of  the  present  policy. 

The  case  of  Murray  &  Mumford  v.  Ins.  Co. 
of  Pennsylvania,  decided  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Penn- 
sylvania (Condy's  Marsh.,  152  a,  152  b,  note*), 
confirms  the  construction  for  which  we  con- 
tend, namely,  "that  the  second  policy  will 
cover  so  much  of  the  agreed  value  as  was  not 
covered  by  the  prior  insurance." 
232*1  *An  insurance  on  profits  is  considered 
as  a  valued  policy  on  goods.  (Tom  v.  Smith,  3 
Caines,  245.)  Now  the  goods  may  be  aban- 
doned to  the  insurers  on  goods  for  a  total  loss, 
and  the  insurers  on  profits  will  be  liable  for 
the  agreed  value  in  the  policy  on  profits.  The 
plaintiffs  offered  to  show  that  the  defendants 
were  apprised  that  this  was  intended  to  be  an 
insurance  on  profits  ;  and  that  not  being  wil- 
ling to  insure  them,  they  agreed  that  the  sub- 
ject should  be  so  valued  as  to  cover  the  profits. 
The  paro!  evidence,  so  offered,  did  not  contra- 
dict the  contract ;  it  served  only  to  explain 
it. 

Mr.  Wells,  contra.  If  the  second  policy  had 
been  open,  it  is  perfectly  clear  that  the  plaint- 
iffs could  recover  no  more  than  what  remained 
uncovered,  by  the  first  policy,  at  the  prime 
cost,  or  invoice  price  and  charges.  Policies 
of  insurance  are  for  the  benefit  of  trade,  and 
their  real  object  is  the  indemnity  of  the  in- 
sured. All  beyond  a  complete  indemnity  for 
actual  loss  is  mere  speculation.  Parties  who 
seek  to  recover  beyond  an  indemnity,  or  for 
speculative  profits,  are  not  to  be  favored.  If 
the  plaintiffs  obtain  on  both  policies  all  that 
the  property  has  cost,  and  all  expenses  and  . 
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charges,  will  they  not  be  fully  indemnified  ? 
Will  they  not  be  fully  covered  ? 

In  Murray  &  Mumford  v.  Ins.  Co.  of  Penn- 
sylvania, as  reported  in  Hall's  Law  Journal 
(Vol.  I., p.  161),  both  policies  were  valued,  and 
the  actual  value  was  proved  to  be  $6,000. 

If  the  plaintiffs,  in  this  case,  are  covered  by 
the  first  policy,  except  for  $1,000,  they  are  to 
recover  so  much,  according  to  the  valuation  in 
the  second  policy,  and  no  more.  If  an  aban- 
donment had  been  made  to  the  insurers  on  the 
first  policy,  what  would  remain,  but  this  dif- 
ference, to  be  abandoned  to  the  insurers  on  the 
second  *policy  ?  The  plain  language  [*233 
of  this  policy  is,  for  as  many  of  the  skins  as 
are  not  covered  by  the  first  policy,  we  agree 
to  insure  for  you,  at  the  valuation  of  50  cents 
each. 

If  the  doctrine  contended  for  on  the  part  of 
the  plaintiff  is  established,  then  the  plaintiffs 
might  recover  on  this  policy  at  a  valuation  of 
50  cents  ;  on  a  third  policy,  with  a  different 
insurance  company,  at  a  valuation  of  75  cents; ' 
and  on  a  fourth  policy,  with  another  insurance 
company,  at  100  cents  ;  and  so  on,  to  an  un- 
limited extent.  This  would,  in  effect,  render 
such  insurances  mere  wager  policies,  or  poli- 
cies without  interest. 

If  the  plaintiffs  intend  this  as  a  policy  on 
profits,  it  ought  to  have  been  so  expressed. 
The  court  will  not  convert  a  policy  on  goods 
into  a  policy  on  profits.  (Mumford  v.  HaUetl, 
1  Johns.  Rep.,  43.)  Parol  evidence  was  inad- 
missible. Where  there  is  a  written  contract, 
all  parol  conversations  previous  to  its  execu- 
tion are  disregarded,  and  the  parties  are  con- 
fined to  their  written  agreement.  ( Vander- 
voort  v.  Com.  Ins.  Co.,  2  Caines,  156,  161;  see 
also,  Mumford  v.  M'Pherson,  1  Johns.  Rep., 
414,  418.) 

The  case  of  M'Kim  v.  Pfioenix  Ing.  Co.,  in 
the  Circuit  Court  of  the  United  States,  for  the 
District  of  Pennsylvania  (Condy's  Marshall,  52 
b,  note;  but  see  S.  0.,  cited  Hall's  Law  Journ- 
al, Vol.  I.,  p.  166),  is  analogous  to  the  present. 
It  is  therefore  said  that  the  first  policy  covered 
so  much  of  the  coffee  as,  at  first  cost  and 
charges,  would  amount  to  $12,000  (the  sum 
subscribed),  and  the  defendants  on  the  second 
policy,  which  was  on  125,000  pounds  of  coffee, 
valued  at  22  cents  per  lb.,  were  liable  for  the 
residue,  to  be  valued  at  22  cents  per  pound. 

Mr.  Harrison,  in  reply.  The  parties  to  this 
policy  have  agreed  that  the  skins  insured  are 
worth  50  cents  each.  It  has  always  been  held 
in  England  that  profits  may  be  covered,  by 
including  them  in  the  valuation  of  the  goods. 
In  this  country  there  is  no  law  against  wager 
policies.  Suppose,  after  goods  are  shipped 
and  insured,  the  owner  discovers  that  they 
will  be  worth,  at  the  port  of  delivery,  a  much 
larger  sum,  may  he  not,  by  another  policy, 
cover  *this  increased  value  ?  If  there  [*234 
had  boon  no  prior  insurance,  it  cannot  be 
doubted  that  the  plaintiff  would  recover  on  the 
second  policy,  for  the  whole  of  the  skins,  ac- 
cording to  the  valuation.  How  do  the  plaint- 
iffs gam  a  double  satisfaction  in  this  case  ? 
The  indemnity,  which  the  insured  has  a 
right  to  claim,  is  the  value  agreed  upon;  other- 
wise there  is  no  difference,  in  effect,  between 
an  open  and  a  valued  policy.  Profits  may  al- 
ways be  covered,  if  the  insurer  is  apprised  of 
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the  nature  of  the  subject.  It  is  done,  either 
by  insuring  the  profits,  eo  nomine,  or  by  in- 
cluding them  in  the  valuation  of  the  goods. 
Why  then  should  not  the  court  give  effect  to 
the  second  policy  ?  The  prior  policy  is  not  to 
be  resorted  to  for  the  criterion  of  value. 

THOMPSON,  /.,  delivered  the  opinion  of  the 
court : 

The  policy  in  this  case  contains  the  usual 
clause  respecting  prior  insurance,  and  it  ap- 
pearing in  evidence  that  $22,000  had  -been 
previously  insured,  this  must  first  be  deducted, 
and  the  underwriters  made  responsible  for  the 
residue  only.  The  prior  insurance  was  by  an 
open  policy  upon  the  cargo  generally.  The 
present  is  a  valued  policy,  upon  goat  skins 
specifically,  at  50  cents  each.  In  order,  there- 
fore, to  give  effect  to  both  policies,  the  first 
ought  to  be  considered  as  attaching,  in  the 
first  instance,  upon  that  part  of  the  cargo  not 
covered  by  the  latter,  in  order  to  leave  aliment 
'  for  the  latter.  The  cargo,  exclusive  of  the 
goat  skins,  was  not  sufficient  to  absorb  the 
prior  insurance,  and  the  only  difficulty,  in  this 
case,  is,  to  ascertain  what  portion  of  interest 
in  the  goat  skins  had  been  covered  by  the 
prior  policy.  In  estimating  the  loss  under 
that  policy,  the  goat  skins  must  have  been 
reckoned  at  10  cents  each,  that  being  the 
prime  cost.  This  is  a  well-settled  rule,  and  it 
is  equally  well  settled  that  the  valuation  in  a 
policy  is  conclusive  upon  the  underwriters, 
when  there  is  no  suggestion  of  fraud  or  im- 
position. (2  East,  109,  Shawv.  Felton.)  The 
235*]  defendants  are,  therefore,  stopped 
from  saying  they  are  not  answerable  for  the 
goat  skins  at  50  cents,  deducting  the  amount 
covered  by  the  former  policy.  It  is  immate- 
rial, as  it  respects  the  present  defendants, 
whether  the  prior  policy  was  open  or  valued, 
provided  the  goat  skins,  at  50  cents  each,  will 
furnish  interest  sufficient  for  both  policies. 
Suppose  both  policies  had  been  on  goat  skins 
only,  the  first  valued  at  10  cents,  and  the  sec- 
ond! at  50  cents,  would  not  the  underwriters 
on  the  second  policy  be  answerable  for  the  loss 
at  40  cents  a  skin,  which  would  be  the  inter- 
est uninsured  by  the  first  policy  ?  And  what 
difference  in  principle  can  it  make,  whether 
the  10  cents  are  deducted  in  consequence  of  a 
valuation  by  the  parties,  or  in  consequence  of 
that  being  the  valuation  fixed  by  law,  the 
policy  being  open  ?  The  underwriters  on  this 
policy  have  no  right  to  say,  that  because  the 
assured  had  received  10  cents  on  each,  that 
the  skins  had  been  fully  paid  for.  They  were 
not  paid  for  according  to  the  valuation  in  this 
policy,  which  is  conclusive  upon  the  defend- 
ants. The  policy  is  not  that  as  many  of  the 
goat  skins  as  remain  uncovered  by  the  former 
policy,  at  the  invoice  price,  shall  be  covered 
by  this  policy  at  the  valuation.  This  is  not 
the  sense  and  meaning  of  the  contract.  It  is 
that  the  goat  skins  laden  on  board  shall  be 
valued  at  50  cents  ;  and  in  determining  how 
far  the  plaintiff's  interest  has  been  exhausted 
by  the  prior  policy,  all  the  goat  skins  on 
board  are  to  be  reckoned  according  to  this 
valuation.  No  other  construction  will  give 
effect  to  the  contract.  The  prior  policy  was 
$22,000,  and  in  order  to  determine  how  much 
of  the  plaintiff's  interest  was  covered  by  it, 


the  invoice  price  of  the  cargo,  exclusive  of  the 
goat  skins,  must  first  be  ascertained,  and 
whatever  that  sum,  together  with  the  usual 
charges,  falls  short  of  the  $22,000,  will  be  the 
sum  to  be  deducted  from  the  amount  of  the 
goat  skins,  at  50  cents  each,  in  order  to  ex- 
haust the  prior  policy  ;  and  the  *resi-  [*236 
due  forms  the  interest  upon  which  the  second 
policy  is  to  attach.  And  this,  according  to  the 
data  furnished  by  the  case,  will  be  more  than 
the  amount  of  the  defendant's  subscription  in 
the  present  policy. 

The  case  most  analogous  to  this  is  that  of 
M'Kim  v.  The  Phcenix  Ins.  Co.,  in  the  Circuit 
Court  of  the  United  States,  for  Pennsylvania, 
and  which  is  mentioned  by  Judge  Washington 
in  the  case  of  Murray  &  Mumford  v.  Inn.  Co. 
of  Pennsylvania.  (I  Hall's  Law  Journal,  161.) 
There  was  a  prior  open  policy  to  $12,000,  and 
a  subsequent  policy  to  $15,000,  on  coffee  (part 
of  the  same  cargo),  at  22  cents  per  pound  : 
And  it  was  "  decided  that  the  first  policy  cov- 
ered as  much  of  the  coffee  as  $12,000  would 
absorb,  at  prime  cost  and  charges,  instead  of 
the  value  fixed  on  that  article  in  the  second 
policy,  •which,  of  course,  would  leave  to  be 
covered  by  the  second  policy,  as  much  less  of 
the  cargo  as  the  difference  between  the  prime 
cost  and  charges  and  25  cents  would  amount 
to,  and  for  so  much  of  the  cargo,  the  Phoenix 
Company  was  held  to  be  answerable."  Ac- 
cording to  this  report  of  the  case,  the  under- 
writers on  the  second  policy  were  held  liable 
for  the  difference  between  the  prime  cost  of 
the  coffee  and  the  valuation  in  the  policy  sub- 
scribed by  them.  The  report  of  the  same  case, 
in  a  note  in  Condy's  edition  of  Marshall 
(152  b),  might  warrant  a  different  construction  ; 
but  is  not  so  precise,  and  probably  not  so  cor- 
rect, for  the  case  in  Hall  appears  to  be  the  re- 
port of  the  judge  himself. 

We  are,  accordingly,  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  as  for  a  total 
loss,  to  the  amount  of  the  verdict. 

Judgment  for  tlie  plaintiffs. 

Cited  in— 10  Johns.,  78 ;  3  Cow.,  219 ;  14  Wend.,  466. 


*GRACIE  [*237 

v. 

THE    NEW    YORK    INSURANCE    COM- 
PANY. 

Marine  Insurance — On  Goods — Capture — ^Res- 
titution Ordered — Appeal — Bond  Given  by 
Consignees  for  Possession  of  Goods — Payment 
of,  on  Decree  of  Reversal — Liability  of  Insurer 
— Partial  Loss — Abandonment —  Unnecessary 
— Spes  Recuperandi. 

Insurance  on  goods,  from  New  York  to  Leghorn. 
The  vessel  and  cargo  were  captured  by  the  French, 
and  carried  into  Ferrajo.  The  ship  and  cargo  were 
proceeded  against  by  the  captors,  in  the  Council  of 
Prizes,  at  Paris,  which  court  decided  that  the  capt- 
ure was  illegal,  and  ordered  a  restitution  of  the 
property,  with  costs  and  charges-  The  captors  ap- 
pealed to  the  Council  of  State,  and  by  arrangement 
between  them  and  the  consignees,  the  property  was 
delivered  to  the  consignees,  on  their  giving  a  bond 
to  the  amount  of  the  appraised  value  of  the  proper- 
ty, to  abide  the  determination  of  the  appeal.  The 
property  was  appraised  at  50  per  cent,  above  the 
prime  cost,  and  a  bond  given  for  the  amount,  which 
was  greater  than  the  sum  insured.  The  cargo  was 
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taken  to  Leghorn,  and  there  sold  by  the  consignees, 
at  an  advance  beyond  the  amount  at  which  it  was 
so  appraised. 

The  Council  of  State  reversed  the  decree  of  the 
Council  of  Prizes ;  and  on  reference  of  the  decision 
of  the  Council  of  State  to  the  Emperor  of  France, 
he  confirmed  the  sentence,  and  declared  the  ship 
and  cargo  to  be  good  and  lawful  prize. 

The  consignees,  having  been  compelled  to  pay  the 
bond,  the  insured  brougnt  an  action  on  the  policy, 
for  the  amount  insured.  It  was  held  that  the  in- 
sured was  not  bound  to  abandon  for  a  total  loss,  but 
might  recover  the  amount  paid  on  the  bond,  or  as 
much  as  was  covered  by  the  insurance,  as  a  partial 
loss.  The  spes  recuperandi,  in  such  a  case,  is  not  the 
subject  of  abandonment,  for  its  value  cannot  be 
computed  by  a  jury. 

But  there  can  be  no  spes  recuperandi  where  the 
sentence  of  condemnation  has  been  affirmed,  in  the 
last  resort,  or  by  the  definitive  sentence  of  the  high- 
est tribunal  of  the  country. 

Citations— 1  Binney,  47 ;  1  Esp.  N.  P.,  237  ;  Ord.  den 
Assurances,  art  67,  68;  1  Emerig.,  467, 472 ;  1  Bl.  Rep., 
313 ;  1  Park,  89,  6th  ed. 

THIS  was  an  action  on  an  open  policy  of  in- 
surance, dated  the  24th  of  January,  1807, 
upon  the  cargo  on  board  the  ship  Vermont,  at 
and  from  New  York  to  Leghorn.  The  policy 
contained  a  written  clause,  "  warranted  not  to 
abandon,  if  captured,  until  condemned,  or  uu- 
til  after  a  detention  of  six  months,  after  advice 
received  here  of  the  capture." 

At  the  trial,  the  plaintiff  proved  an  interest 
in  the  cargo  insured,  to  the  amount  covered  by 
the  policy  and  no  more.  The  ship  sailed  the 
30th  of  January,  1807,  and  was  captured,  dur- 
ing her  voyage,  by  a  French  privateer,  and 
carried  into  Porto  Ferrajo.  The  ship  and 
cargo  were  proceeded  against  by  the  captors, 
in  the  Council  of  Prices,  at  Pans  ;  and,  upon 
the  trial,  the  Council  of  Prizes  decided  that  the 
capture  of  the  American  ship  Vermont,  by  the 
French  privateer  Napoleon,  was  null  and  ille- 
gal, and  that  both  ship  and  cargo  should  be 
restored  to  the  proprietors  ;  and  it  according- 
ly ordered  restoration  to  be  made  to  the  pro- 
prietors, discharging  them  from  any  bond  or 
obligation  that  they  might  have  given  for  the 
provisional  delivery  of  the  cargo,  and  con- 
demning the  owner  of  the  privateer  in  all  costs 
238*]  and  charges,  *&c.  It  appeared,  also, 
that  the  captors  appealed  from  the  sentence  of 
the  Council  of  Prizes,  to  the  Council  of  State  ; 
that  upon  entering  the  appeal,  an  arrangement 
was  made  by  the  consignees  of  the  cargo,  by 
which  the  cargo  was  delivered  to  them  upon 
their  executing  bonds,  with  sufficient  security, 
for  the  value  of  the  cargo,  to  be  fixed  by  ap- 
praisement, to  abide  the  determination  of  the 
appeal.  In  consequence  of  this  arrangement, 
the  consignees  of  that  part  of  the  cargo  which 
belonged  to  the  plaintiff  gave  a  bond  for  the 
appraised  value  of  the  cargo,  to  abide  the 
event  of  the  appeal,  and  the  cargo  was  there- 
upon delivered  to  them.  It  was  appraised  at 
about  fifty  per  cent,  advance  upon  tin;  prime 
cost,  and  above  the  sum  covered  by  the  policy. 

On  the  29th  of  May,  1808,  the  Council  of 
State,  after  hearing  the  appeal,  decreed  as  fol- 
lows :  •'  Considering  that  it  is  proved  that  the 
imperial  decree  of  the  21st  of  November,  180(5, 
might  have  been  public  in  the  United  States, 
at  the  time  of  the  departure  of  the  ship  Ver- 
mont ;  that  in  consequence,  that  decree  is  ap- 
plicable to  the  said  ship  ;  considering,  besides, 
that  it  results  from  the  nature  of  the  cargo, 
that  a  par!  of  the  goods  on  Ixmrd  are  of  En- 
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glish  growth  or  manufacture,  we  decree  that 
the  decision  01  our  Imperial  Council  of  Prizes, 
at  Paris,  of  the  2d  September,  1807,  which  de- 
clares the  capture  of  the  American  ship  Ver- 
mont to  be  illegal,  and  that  the  ship  and  cargo 
be  restored  to  the  proprietors,  is  herebv  an- 
nulled and  reversed."  On  the  27th  of  "Octo- 
ber, 1808,  the  Emperor  of  France  issued  the 
following  sentence  :  "  On  the  report  of  our 
grand  judge  tending  to  obtain  the  interpreta- 
tion of  our  decree  of  the  29th  of  May  last, 
which  annuls  the  decision  of  our  Council  of 
Prizes  in  the  case  of  the  Vermont  and  her 
cargo  ;  having  examined  the  said  decree,  and 
that  of  the  21st  of  November,  1806,  and  consid- 
ering that  the  decree  of  the  21st  of  November, 
1806,  is  applicable  to  the  present  case,  we  de- 
clare that  the  said  *ship  Vermont  and  [*23$> 
her  cargo,  are  good  and  lawful  prize." 

Under  this  final  sentence  and  decree,  the 
consignees  of  the  cargo  were  compelled  to  pay 
the  amount  of  their  bond  given  for  the  ap- 
praised value  of  the  cargo,  as  above  mentioned. 
The  cargo  was  taken  to  its  port  of  destination, 
by  the  consignees,  and  there  sold  at  an  ad- 
vance upon  the  amount  at  which  it  had  been 
appraised,  and  delivered  to  them. 

The  plaintiff  gave  to  the  defendants,  from 
time  to  time,  all  the  information  which  he  re- 
ceived relative  to  the  subject  matter  of  the  in- 
surance. On  or  about  the  14th  of  July,  1810, 
the  plaintiff  informed  the  defendants  "that  he 
had  received  the  documents  relative  to  the 
capture  of  the  Vermont  and  cargo,  the  first 
trial  and  sentence,  the  appeal  and  second  sen- 
tence of  reversal,  and  the  bond  and  delivery  of 
the  cargo  to  the  consignees,  and  called  on  them 
to  pay  the  full  amount  insured,  but  at  the 
same  time  expressed  to  them  that  it  was  not 
his  intention  to  abandon  to  them  the  property 
in  the  hands  of  the  consignees  ;  but  to  give 
them  such  a  power  as  might  be  necessary  to 
prosecute  their  claim  on  the  captors  or 'the 
French  government  for  illegal  condemnation. 
Copies  of  the  proceedings,  «fec.,  were  delivered 
to  the  defendants,  who  offered  to  accept  an 
abandonment,  and  pay  a  total  loss  :  but  de- 
clined paying  the  full  amount  insured,  unless 
there  was  an  abandonment. 

On  the  6th  of  July,  the  plaintiff  wrote  to 
the  defendants  as  follows  :  "I  send  you  here- 
with invoice  and  bill  of  lading  of  107  boxes  of 
Havana  sugars,  shipped  in  the  ship  Vermont, 
for  Leghorn,  upon  which  I  effected  at  your 
office  $4,500  insurance,  policy  dated  24th  Jan- 
uary, 1807,  which  property  having  been  con- 
demned by  the  French  emperor,  I  now  call  on 
you  for  payment  of  a  total  loss."  The  de- 
fendants answered,  on  the  9th  July,  INN),  that 
they  were  willing  to  accept  of  the  abandon- 
ment .  *madc  of  the  property  insured,  |*24O 
and  that  whenever  the  necessary  abandonment 
and  assignment  were  completed,  they  would 
pay  a  total  loss  ;  and  at  the  same  time  request- 
ed information  as  to  the  disposition  of  the  pro- 
perty by  the  consignees,  «ftc.  On  the  12th  of 
July,  1810,  the  plaintiff  wrote  to  the  defend- 
ants as  follows  :  "  1  find  that  your  company 
have  entirely  misunderstood  the  meaning  of 
my  letter  of  the  6th  instant,  to  which  yours  is 
an  answer.  I  never  intruded  to  make  any 
abandonment  of  the  cargo  of  ihe  Vermont  to 
the  company,  nor  does  my  letter  contain  any 

527 


240 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1811 


offer  to  do  so.     My  claim  is  for  a  partial  loss, 
which  being  greater  iii  amount  than  what  was 
insured  by  your  company,  I  understood  the 
term  total  loss  to  denote  the  amount  of  m 
claim,  but  by  no  means  the  nature  of  it. 
claim  from  your  office  the  amount  of  what  my 
consignees  were  obliged  to  pay  to  obtain  pos 
session  of  the  cargo,  or  so  much  of  it  as  is  cov- 
ered by  your  policy." 

To  this  letter  the  president  of  the  company 
answered  the  next  day:  "  The  company  con 
sider  the  rights  of  the  parties  as  fixed  by  your 
letter  of  the  6th  July  instant,  being  an  aban- 
donment of  the  property  and  their  acceptance 
thereof,  by  their  letter  of  the  9th  July  instant. 
I  can  only  say  the  company  repeat  their  readi- 
ness to  pay  you  as  for  a  total  loss,  and  to  re- 
ceive from  you  a  formal  assignment  of  the 
property." 

A  verdict  was  found  for  the  plaintiff  for  the 
whole  sum  mentioned  in  the  policy,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  above  facts. 

Messrs.  D.  B.  Ogden  and  Boyd,  for  the 
plaintiff.  This  case  is  new  and  must  be  gov- 
erned by  the  principles  of  the  law  of  insur- 
ance, as  there  is  no  express  adjudication  in 
point.  The  insurers  undertake  that  the  prop- 
erty shall  arrive  at  its  port  of  destination  in 
241*]  safety,  and  that  they  will  pay  *all  the 
•expenses,  costs  and  charges  incurred,  by  ne- 
cessity, or  in  consequence  of  the  perils  insured 
against,  in  order  to  get  the  property  to  its  des- 
tined port. 

In  Berem  v.  Rucker  (1  W.  Bl.  Rep.,  313)  the 
insurers  were  held  liable  to  pay  the  expenses 
of  a  compromise,  bona  fide  made,  to  prevent 
the  ship  from  being  condemned  as  lawfxil  prize 
or  to  avoid  a  greater  expense  ;  and  Lord  Mans- 
field, in  that  case,  observed  that  the  question 
"was  whether  the  insured  "acted  bona  fide,  and 
uprightly,  as  men  acting  for  themselves,  and 
upon  a  reasonable  footing;  and  it  made  no  dif- 
ference though  the  sentence  was  unjustifiable." 
It  is  on  this  principle  that  the  cases  of  ransom 
proceeded  in  England,  until  the  practice  of 
ransoming  ships  was  prohibited  by  the  statute 
of  22Geo.  III.,  ch.  25.  In  the  case  of  Van- 
denheuvel  v.  The  United  Ins.  Co.  (1  Johns.  Rep., 
406),  where  a  sum  of  money  was  paid  by  way 
of  ransom,  to  prevent  an  appeal  and  avoid 
further  detention,  after  the  sentence  of  the 
Admiralty  Court,  the  insurers  were  held 
liable. 

The  only  difference  between  that  case  and 
the  present  is,  that  in  the  former  the  insurer 
paid  the  money,  and  in  the  present  a  bond 
was  given  for"  the  ransom  or  release  of  the 
property  ;  but  the  bond  was  more  advan- 
tageous to  the  insurers  as  it  gave  them  a  chance 
of  a  release  from  the  payment,  on  an  appeal. 
The  mere  giving  the  bond  cannot  vary  the  ap- 
plication of  the  principle  of  that  decision. 

But  it  will  be  said  that  here  was  a  technical 
total  loss,  and  the  insured  must  abandon  be- 
fore he  can  call  on  the  insurers  for  payment. 
It  is  true  if  the  insured  does  not  abandon  he 
<can  only  recover  for  a  partial  loss.  It  is  op- 
tional with  him  whether  he  will  abandon  or 
not  on  receiving  advice  of  capture.  If  he  does 
not  choose  to  abandon,  he  may  take  the  chance 
of  a  release  of  his  property,  and  call  on  the  in- 
surers to  indemnify  him  for  the  loss  actually 
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sustained.  "  In  every  case  of  capture  the  in- 
surer is  answerable  to  the  extent  of  the  sum  in- 
sured for  the  loss  *actually  sustained,"  [*242 
which  may  be  either  total  or  partial.  (Marsh, 
on  Ins.,  495.) 

In  M' Masters  v.  S/ioolbred  (1  Esp.  Cas.,  237) 
Lord  Kenyon  held,  that  though  the  insured 
might  have  abandoned  on  the  capture,  and  so 
have  made  it  a  total  loss  ;  but  not  having 
abandoned  in  the  first  instance,  and  having  re 
covered  the  ship  (by  purchase  under  a  sale  by 
the  captors),  he  was  bound  to  go  for  an  average 
loss  only. 

Suppose  the  goods  had  been  valued  at  less 
than  the  cost,  and  had  been  sold  at  a  loss,  and 
the  plaintiff  had  abandoned  and  claimed  a 
total  loss,  would  not  the  defendants  have  said, 
"you  have  got  your  property  on  paying  a 
certain  sum,  and  we  are  willing  to  pay  no 
more  ?"  Besides,  after  the  lapse  of  time  which 
had  taken  place,  the  plaintiff  had  no  right  to 
abandon  ;  and  the  insured  might  justly  object 
and  say,  "you  come  too  late  to  claim  a  total 
loss,  after  waiting  until  the  property  reached 
Leghorn,  and  had  been  there  more  than  12 
months." 

If  the  plaintiff,  after  condemnation,  had  pur- 
chased the  goods,  he  could  not  recover  from 
the  insurer  more  than  he  paid  for  their  release. 
The  money  thus  paid  is  considered  as  salvage, 
and  if  the  voyage  can  be  prosecuted,  it  is  only 
a  partial  loss.  (Marsh,  on  Ins.,  581.) 

Then,  as  to  the  alleged  abandonment,  we 
contend  that,  on  the  fair  construction  of  the 
letters  of  the  plaintiff,  there  was  no  abandon- 
ment, in  fact,  made. 

Messrs.  Hoffman  andlT.  A.  Emmet,  contra. 
If  no  decision  of  this  question  is  to  be  found 
in  the  books,  it  is  because  this  is  the  first  time 
such  a  demand  was  ever  made.  On  the  first 
view  of  it,  there  appears  something  wrong  and 
unreasonable  in  the  claim  of  the  plaintiff.  If 
the  property  had  been  sunk  in  the  sea  he  could 
claim  no  more  than  the  sum  insured.  Here 
the  plaintiff,  besides  the  amount  insured,  gets  a 
profit  of  120  per  cent.  If  he  *can  keep  [*243 
the  property  and  recover  the  full  amount  in- 
sured, there  can  be  no  inducement  to  abandon 
in  case  of  capture  and  condemnation.  By 

fiving  a  bond,  or  paying  a  compromise,  he 
eeps  the  property  and  recovers  to  the  amount 
insured  ;  and  it  can  make  no  difference  to  the 
insured  at  what  rate  he  ransoms  or  compro- 
mises, if  he  does  not  exceed  the  sum  insured. 
Such  a  doctrine  must  open  the  door  to  great 
fraud  and  injustice. 

The  cases  cited  were  those  of  a  salvage,  ran- 
som or  purchase,  which  were  made  to  prevent 
a  condemnation.  Here  the  plaintiff's  claim  is 
founded  on  the  condemnation.  The  bond  is 
given  as  a  substitute  for  the  goods.  It  has  no 
legal  efficacy  or  effect,  until  after  a  condem- 
nation. It  cannot  be  considered  in  the  light 
of  a  purchase  until  the  property  has  been  con- 
demned. The  plaintiff  cannot  claim  of  the  de- 
fendants the  price  of  the  goods  until  he  has 
transferred  the  goods  to  them.  If  this  is  a 
case  of  abandonment,  the  defendants  are  en- 
titled to  the  profits,  or  they  must  bear  the  loss 
on  the  goods. 

In  case  of  an  illegal  capture,  there  is  al- 
ways a  spes  recuperandi.  Can  the  insured  re- 
cover the  whole  amount  insured  and  keep  the 

JOHNS.  REP.,  8. 


1811 


GRACIE  v.  NEW  YORK  INS.  Co. 


243 


spes  recuperandi  for  his  own  benefit  ?  Park 
(Park  on  Ins.,  6th  edit.,  192)  says  that  before 
the  insured  can  demand  a  recompense  from  the 
underwriter,  for  a  total  loss,  he  must  abandon 
to  him  his  right  to  all  the  property  that  may 
chance  to  be  recovered  from  shipwreck,  capt- 
ure, or  any  other  peril  stated  in  the  policy. 
And  this  abandonment  must  be  total,  not  par- 
tial ;  one  part  of  the  property  cannot  be  re- 
tained and  the  other  abandoned. 

Again,  by  the  sale  of  the  goods  at  Leghorn, 
the  port  of  destination,  the  voyage  and  risk 
ended.  A  condemnation,  afterwards,  is  not 
within  the  policy  ;  for  it  could  not  affect  the 

¥>ods  but  merely  the  bond  given  for  them, 
hen  no  loss  has  happened  on  the  goods  during 
the  continuance  of  the  risk,  or  the  existence 
of  the  policy. 

Again,  here  was  an  abandonment  and  an  ac- 
ceptance of  it,  which  fixed  the  rights  of  the 
24.4.*]  parties.  A  formal  *transfer  is  not  req- 
uisite until  the  money  is  paid.  If  the  plaintiff 
intended  to  claim  for  a  partial  loss,  there  was 
no  necessity  to  send  such  a  letter  accompanied 
with  the  invoice,  and  bills  of  lading.  A  de- 
mand of  payment  for  a  total  loss,  where  such 
loss  is  technical  does,  ex  vi  termini,  include  an 
abandonment.  Had  the  plaintiff  chosen  to  in- 
sist on  a  total  loss,  would  not  his  letter  of  the 
6th  July  have  been  sufficient  evidence  of  an 
abandonment  ?  The  explanation  afterwards 
given  was  not  made  until  three  days  after  the 
receipt  of  the  answer  of  the  defendants. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  refused  to  abandon  to  the  de- 
fendants the  proceeds  of  the  cargo  at  Leghorn, 
and  claims  the  amount  of  the  bond  which  he 
was  obliged  to  give,  and  since  to  pay,  on  re- 
ceiving back  the  cargo  in  France.  His  claim 
is  equal,  and  even  superior  in  amount  to 
what  it  would  have  been  if  the  property 
had  perished  ;  for  the  bond  was  for  a  sum 
equal  to  fifty  per  cent,  advance  upon  the  prime 
cost.  The  whole  difficulty  in  this  case  arises 
from  the  refusal  to  abandon,  for  there  cannot 
be  a  doubt,  upon  the  correspondence  between 
the  parties,  that  no  such  abandonment  was 
made. 

There  were  two  subjects  to  which  the  aban- 
donment might  apply,  viz.:  the  hope  of  ulti- 
mate compensation  from  the  French  govern- 
ment, and  the  proceeds  of  the  cargo  at  the  port 
of  destination. 

AH  the  books  agree  that  the  assured  is  never 
obliged  to  abandon,  and  if  he  does  not,  he  is 
always  entitled  to  recover  to  the  extent  of  his 
loss.  The  object  of  abandonment  'is  to  turn 
that  into  a  total  loss  which  otherwise-  would 
not  be  so.  But  here  the  loss  is  equal  to  a 
total  loss,  and  the  plaintiff  must  recover  the 
amount  of  the  bond  (at  least  as  far  as  the  sub- 
scription covers  it),  or  nothing  at  all,  for  there 
245*]  is  no  rule  by  which  the  damages  *can 
be  estimated  at  any  less  sum.  To  attempt  to 
ascertain  the  value  of  the  #/*?*  re,cnp<'r<indi,  as  it 
respects  the  claim  on  the  French  government, 
and  to  deduct  that  value  from  the  recovery,  ap- 
pears to  me  to  be  useless.  1  cannot  assent  to 
what  is  said  upon  this  point  in  the  cane  of 
W,it»on  &  Puulv.  The  fit*.  Co.  of  .V.  A.  (1 
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Binney,  47),  '  for  a  jury  is  wholly  incompe- 
tent to  calculate  that  value.  There  is  no  pos- 
sible rule  of  computation.  Where  any  part 
of  the  property  exists  in  specie,  a  jury  may 
have  a  rule  to  go  by  ;  as  when  a  vessel  is 
stranded,  and  is  still  alive  ;  but  it  would  be 
perfectly  arbitrary  to  undertake  to  estimate  the 
worth  of  such  a  hope  in  this  case.  If  that 
hope  does  legally  exist,  so  that  it  can  be  judi- 
cially regarded,  the  plaintiff  ought  to  renounce 
it  in  favor  of  the  insurer,  or  not  recover  at  all. 
But  there  is  no  existing  hope  of  recovery  in 
this  case.  The  law  had  pronounced  a  defini- 
tive sentence  in  the  highest  tribunal.  The  con- 
demnation was  affirmed  in  the  last  resort  by 
the  Emperor  himself,  and  any  chance  of  re- 
imbursement under  the  sentence  must  be  the 
result  of  future  negotiations  between  the  two 
governments,  and  that  is  a  subject  totally  unfit 
for  the  investigation  of  a  jury.  No  court  is 
competent  to  act  upon  such  speculations.  And 
if  France  should,  at  any  future  period,  agree 
to,  and  actually  make  compensation  for  the 
capture  and  condemnation  in  question,  the 
government  of  the  United  States,  to  whom  the 
compensation  would  in  the  first  instance  be  pay- 
able, would  become  trustee  for  the  party  having 
the  equitable  title  to  the  re-imbursement,  and 
this  would  clearly  be  the  defendants,  if  they 
should  pay  the  amount  of  the  bond.  There 
would  be  no  doubt  of  their  claim  in  equity  ; 
and  the  case  shows  that  the  plaintiff  offered  to 
give  them  the  requisite  authority  to  assert  this 
claim  upon  the  French  government.  But  all 
this  was  useless.  No  individual  could  prose- 
cute this  claim.  There  was  no  further  appeal 
left.  There  was  no  legal  redress  *re-  [*246 
maining  in  contemplation  of  law,  and,  there- 
fore, there  was  no  »pe«  recuperandi  existing,  or 
none  which  could  be  the  subject  of  liqui- 
dation. 

An  abandonment,  then,  as  to  this  point, 
would  have  been  as  idle  as  if  the  property  had 
perished  at  sea.  It  is  settled  that  if  a  total 
loss  actually  exists,  the  assured  may  recover 
as  for  a  total  loss,  without  abandonment.  To 
make  an  abandonment  when  there  is  nothing 
to  abandon,  is  absurd. 

The  case  then  comes  to  this,  whether  the 
plaintiff  cannot  recover  the  amount  of  his 
loss,  without  abandoning  the  proceeds  at  Leg- 
horn. If  he  cannot,  he  must  either  be  con- 
tent to  bear  the  heavy  loss  of  the  amount  of 
the  bond,  or  content  himself  with  the  prime 
cost  and  charges,  and  suffer  the  insurer  to 
reap  the  gain  and  profit  of  the  voyage. 
Neither  alternative  is  within  the  spirit  or 
equity  of  the  contract.  The  insurer  has  noth- 
ing to  do  with  these  proceeds  any  more  than 
he  would  have,  if  the  vessel  had  been  robbed 
on  the  voyage  of  part  of  her  cargo,  or  the 
captain  had  been  compelled  to  ransom  the 
vessel  from  pirates.  He  is  bound  to  save 
harmless  the  assured  from  such  intermediate 
loss.  If  the  plaintiff  recovers  the  amount  of 
the  bond,  he  is  only  indemnified,  and  is  placed 
in  the  same  situation  as  if  the  peril  had  not 
intervened.  If  the  intervening  peril  had  pro- 
duced a  loss  of  less  than  the  prime  cost  ;  say, 
for  instance,  a  loss  of  60  per  cent.,  then- 
would  have  been  no  difficulty  about  the  re- 
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covery  ;  for  that  was  the  case  in  M'Mattters  v. 
Shoolbred  (1  Esp.  N.  P.,  287).  In  that  case 
there  was  a  capture  and  repurchase,  and  no 
abandonment ;  and  Lord  Kenyon  ruled  that 
the  plaintiff  was  entitled  to  his  indemnity,  as 
in  the  case  of  a  ransom,  which  was  the  sum 
paid  for  the  repurchase  of  the  ship,  and- the 
expenses,  amounting  to  an  average  loss  of  60 
per  cent.  So  it  was  said  by  Lord  Mansfield, 
in  the  case  of  Go»s  v.  Withers,  that  if,  after 
condemnation,  the  owner  recovers  the  ship 
captured,  but  has  paid  salvage,  or  been  at  any 
247*J  expense  *in  getting  her  back,  the  in- 
surer must  bear  the  loss  actually  sustained. 
Whether  the  amount  of  the  ransom,  or  salv- 
age, or  repurchase,  in  these  cases,  falls  short 
or  goes  beyond  the  prime  cost  of  the  subject, 
does  not  alter  the  principle,  nor  affect  the 
question  of  abandonment.  The  assured  re- 
ceives no  more  than  his  indemnity,  by  being 
re-imbursed  the  sum  he  has  paid.  The  voy- 
age goes  on,  and  becomes  a  matter  of  profit  or 
loss,  precisely  as  if  the  peril  had  not  happen- 
ed. I  do  not  perceive  any  principle  that  re- 
quired the  assured  to  abandon  the  property  so 
reclaimed,  when  the  amount  of  the  money 
paid  exceeds  the  prime  cost  of  the  article,  and 
which  does  not  require  it  when  the  amount 
is  less.  He  is  only  to  abandon  when  he  goes 
for  the  whole  subject  as  lost,  and  part  of  it 
remains,  or  the  hope  of  its  recovery  exists. 
He  is  not  to  make  a  profit  of  the  insurance. 
He  is  not  to  be  paid  for  the  whole  subject 
while  he  retains  part,  or  is  supposed  to  be 
capable  of  recovering  part.  He  shall  recover 
only  as  for  an  average  loss,  provided  it  be  a 
case  susceptible  of  computation  as  an  average 
loss.  But  in  this  case,  he  asks  only  for  the 
money  he  has  been  obliged  to  pay.  He  can- 
not possibly  make  the  insurance  lucrative. 
He  asks  only  to  be  indemnified  from  the  peril  ; 
and  whether  the  property  recovered  went  to  a 
rising  or  falling  market,  is  a  question  not  be- 
longing to  the  case.  That  event  remains  the 
same  as  if  there  had  been  no  capture.  If 
property  be  ransomed  from  pirates  or  enemies, 
or  recovered  from  shipwreck,  at  a  loss  of  60 
per  cent. ,  the  remainder  may  possibly  go  to  a 
market  which  will  render  the  voyage  profit- 
able, even  if  there  had  been  no  insurance,  and 
the  expense  incurred  was  a  dead  loss.  So  the 
voyage  may  be  ruinous,  if  only  one  per  cent, 
be  taken  away  by  a  peril,  and  that  one  per 
cent,  be  insured.  The  insurer,  in  a  case  like 
this,  has  nothing  to  do  with  these  results.  He 
must  return  the  money  which  the  assured  has 
248*]  been  obliged  to  *pay,  in  consequence 
of  a  peril,  provided  it  was  fairly  and  bona  fide 
paid,  and  does  not  exceed  the  amount  of  his 
subscription. 

I  am  aware  that  the  French  law  of  insurance 
is  different,  as  the  ordinance  of  the  marine 
has  a  particular  and  very  equitable  provision 
on  this  subject.  If  the  insurer,  under  that 
ordinance,  be  called  upon  to  pay  the  amount 
of  a  ransom  or  composition,  he  is  entitled  to 
take  the  profit  of  it,  by  becoming  proprietor 
of  a  portion  of  the  effects  redeemed,  in  a  ratio 
to  the  amount  of  his  subscription.  (Ord.  des 
Assurances,  art.  67,  68  ;  1  Emerig.,  467,  472.) 
But  the  English  rule  is  otherwise.  The  insurer 
must  pay  the  amount  of  the  composition,  if  it 
be  reasonable  and  bona  fide,  without  being  en- 
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titled  to  any  interest  in  the  proceeds.  This 
not  only  appears  from  the  cases  already  re- 
ferred to,  but  from  the  decision  in  Bei-ens  v. 
Rucker  (1  Bl.  Rep.,  313  ;  Park,  89,  6th  edit.), 
which  has  always  been  regarded  as  good  law. 

Nor  is  the  assured,  in  this  case,  to  be  limited 
to  the  prime  cost  of  the  subject.  That  is  only 
resorted  to  when  it  becomes  necessary  to 
ascertain  the  value  of  the  subject  insured,  or 
what  is  the  same  thing,  the  amount  of  the 
loss.  It  is  a  rule  of  computation  which  ceases 
when  the  parties  have  fixed  the  value,  or  it 
can  be  ascertained  (as  in  this  case)  by  another 
and  more  obvious  rule,  viz.,  the  sum  actually 
paid.  The  latter  is  in  this  case  the  just  and 
certain  test  of  the  amount  of  the  loss,  and  I 
do  not  know  of  any  decision  or  principle 
which  forbids  us  to  resort  to  it. 

The  court  are,  accordingly,  of  opinion  that 
the  plaintiff  is  entitled  to  judgment  for  the 
amount  of  the  verdict. 

Judgment  for  the  plaintiff. 

Cited  in— 11  Johns.,  334;  6  Cow.,  676;  16  Wend., 
398;  24  Wend.,  517,  672;  1  Edw.,  626;  10  Hun,  61;  5 
Duer,  6  ;  126  Mass.,  460 ;  1  Peters,  215. 


*POWELL  v.  SMITH.        [*24» 

Promissory  J^'ote — With  Surety — Agreement  to 
Indemnify  —  Judgment  Against  Surety — 
Imprisonment  and  Discharge  —  Action  by 
Surety  Against  Maker — Answer  Surety's  Dis- 
charge and  Failure  to  Pay  Judgment — De- 
murrer Sustained. 

A  gave  a  promissory  note  to  B,  payable  in  sixty 
days,  and  in  consideration  that  C,  at  the  request  of 
A,  would  also  sign  the  note,  as  surety.  A  under- 
took and  promised  to  take  up  the  note  when  it  be- 
came due,  and  to  indemnify  C  and  save  him  harm- 
less from  all  damages  and  costs,  which  he  might 
sustain  by  reason  of  signing-  the  note,  &c.,  and  A 
did  not  take  up  the  note,  &c.;  but  C  was  sued  by  B, 
who  recovered  a  judgment  against  him,  on  which 
C  was  taken  in  execution  and  committed  to  prison. 

In  an  action  of  axsumimt  brought  by  C  against  A, 
the  latter  pleaded  that  C  was  discharged  from  his 
imprisonment  under  the  execution,  by  virtue  of 
the  Act  for  the  Relief  of  Debtors,  &c.,  and  had 
never  paid  the  note,  or  the  judgment  against  him, 
or  any  part  thereof,  &c.  On  demurrer  the  plea  was 
held  bad,  and  that  the  plaintiff  was  entitled  to  re- 
cover on  the  promise  to  indemnify. 

A  surety,  qua  surety,  cannot  call  on  his  principal, 
at  law,  until  he  has  actually  paid  the  money.  And 
where  no  promise  to  indemnify  was  proved,  nor 
the  payment  of  any  money  by  the  surety,  though 
he  had  been  sued  and  charged  in  execution  for  the 
debt  of  the  principal,  but  afterwards  discharged 
under  the  Insolvent  Act,  he  was  held  not  entitled 
to  recover  in  an  action  against  the  principal. 

Citations— 3  Wils.,  13 ;  5  Co.,  86  b  :  1  Taunt,,  426 ; 
Cowp.,  525 ;  1  T.  K.,  599 ;  2  T.  K.,  100;  2  Esp.  JV.  P., 
528  ;  6  Johns.,  97  ;  Inst.,  lib.  4,  tit.  14,  sec.  4. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  three  counts.  The  first 
count  stated  that  the  defendant,  on  the  20th 
July,  1807,  was  indebted  to  Pennoyer  &  Col- 
den,  in  the  sum  of  $478.41,  for  which  the  de- 
fendant, on  the  26th  July,  gave  his  promissory 
note,  payable  in  sixty  days  after  date  ;  and  in 
consideration  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  would 
execute  the  said  note  with  the  defendant,  as 
security  to  the  said  Pennoyer  &  Colden,  the 
defendant  then  and  there  undertook  and 
promised  to  take  up  the  note  when  it  was  due, 
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and  to  save  harmless  and  indemnify  the  plaint- 
iff from  all  damages  and  costs  he  might  sus- 
tain, by  reason  of  signing  the  said  note,  <fcc. 
The  plaintiff  averred  that  he  did  sign  the  note, 
&c. ;  yet  the  defendant  did  not  take  up  nor 
pay  the  said  note,  nor  save  the  plaintiff  harm- 
less, &c.,  but  that  Pennoyer  &  Golden  brought 
a  suit  on  the  note  in  the  Court  of  Common 
Pleas,  in  Dutchess  County,  against  the  plaint- 
iff, as  impleaded  with  the  defendant,  and  the 
plaintiff  was  arrested,  but  the  defendant  was 
not  taken,  and  did  not  appear,  and  Pennoyer 
&  Golden,  in  January,  1810,  obtained  a  judg- 
ment on  the  note  against  the  plaintiff  for 
$211.03,  damages  and  costs ;  and  that  the 
plaintiff  was  taken  on  a  ca.  sa.,  issued  on  the 
judgment  the  15th  of  March,  1810,  and  con- 
fined in  the  jail  of  Dutchess  County,  «fcc.,  of 
all  which  the  defendant  had  notice,  &c. 

The  second  count  was  like  the  first,  with 
the  addition,  that  by  means  of  the  premises 
the  defendant  became  liable  to  pay  to  the 
plaintiff  the  amount  of  the  said  judgment  ; 
25O*1  *and  being  so  liable,  in  consideration 
thereof,  undertook  and  promised  to  pay  the 
same  to  the  plaintiff,  &c. 

The  third  count  was  for  money  paid,  and 
money  lent,  and  money  had  and  received  to 
the  use  of  the  plaintiff. 

The  defendant  pleaded,  1.  Non  cutwmpsit, 
on  which  issue  was  joined.  3d.  As  to  the 
first  and  second  counts,  that  the  plaintiff,  on 
the  25th  June,  1810,  pursuant  to  an  Act  of 
the  Legislature  for  the  Relief  of  Debtors  with 
Respect  to  the  Imprisonment  of  their  Persons, 
passed  the  24th  of  March,  1810,  was  dis- 
charged from  his  imprisonment  under  the 
said  ca.  na.,  by  the  Court  of  Common  Pleas  of 
Dutchess  County,  and  that  the  plaintiff  has 
never  paid  the  said  note  or  judgment,  or  any 
part  thereof,  &c. 

To  the  second  plea  there  was  a  general  de- 
murrer and  joinder. 

The  cause  was  tried,  on  the  general  issue, 
at  the  Dutchess  Circuit,  in  September,  1810, 
when  a  verdict  was,  by  consent,  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case. 

At  the  trial  the  facts  stated  in  the  first  count 
were  proved  ;  but  no  promise  to  save  harm- 
less or  indemnify  the  plaintiff  was  shown  or 
proved. 

A  motion  was  made  to  set  aside  the  Verdict 
and  for  a  new  trial,  which,  with  the  demurrer, 
was  submitted  to  the  court,  without  argument. 

Per  Ouruim.  Two  questions  are  presented 
to  the  court.  The  one  relates  to  the  validity 
of  the  second  plea,  and  the  other  respects  the 
rule  or  measure  of  damages  upon  the  facts 
disclosed  at  the  trial. 

1.  The  plea  is  clearly  bad.  The  declaration 
not  only  charges  the  defendant  with  promising 
to  take  "up  the  note,  which  the  plaintiff  signed 
as  surety,  but  also  to  indemnify  and  save 
harmless  the  plaintiff  from  all  cost  and  dam- 
age in  consequence  of  his  becoming  surety  in 
the  note.  It  also  states  a  social  harm  mid 
i25  1*]  damage  by  being  sued  *upon  the  note, 
and  charged  in  execution.  The  fact  of  the 
plaintiff's  discharge  from  imprisonment,  as  an 
insolvent  debtor,  was  no  answer  to  this  charge, 
or  compensation  for  this  injury.  He  was  cer- 
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tainly  entitled  to  recover  on  the  promise  of  in- 
demnity. 

2.  The  only  serious  question  in  the  case  is, 
I  what  ought  to  be  the  rule  of  damages.  There 
was  no  proof  at  the  trial  of  any  promise  to 
save  harmless,  and  the  plaintiff  must  recover, 
if  at  all,  upon  the  simple  fact  of  having  signed 
a  note  as  surety  for  the  defendants,  and  of 
having  been  sued  upon  it,  and  charged  in  exe- 
cution. The  case  of  CMton  &  Wktffin  v. 
Cromwell  (3  Wils.,  13)  has  been  referred  to,  as 
somewhat  analogous.  The  declaration  in  that 
case  stated  that  tht  plaintiff  had  accepted  a 
bill  drawn  on  him  by  a  partner  of  the  defend- 
ant, under  a  promise  by  the  defendant  to  take 
up  the  bill  when  due,  and  to-  save  the  plaintiff 
harmless ;  that  the  bill  was  not  taken  up,  and 
the  plaintiff  was  sued  upon  his  acceptance, 
and  was  charged  in  execution  when  he 
brought  the  suit.  It  did  not  appear  that  he  had 
paid  the  money,  or  any  part  of  it,  and  the 
Court  of  C.  B.  held  that  he  was  entitled  to  re- 
cover the  amount  of  the  judgment,  and  that 
being  charged  in  execution  was  the  same  thing 
for  him  as  payment  of  the  debt  and  costs.  The 
promise  of  indemnity  was  enough  to  support 
the  action  in  that  case,  but  there  appears  to  be 
much  difficulty  in  applying  to  this  case  the 
position  that  the  being  charged  in  execution 
was  payment  of  the  debt.  It  would  not  be  true 
in  its  application  here.  The  imprisonment  of 
the  surety  on  a  ca.  sa.  is  no  satisfaction  to  the 
creditor  for  his  debt,  or  discharge  of  the  prin- 
cipal debtor.  (Blumfield's  case,  5  Co.,  86  b; 
Peacock  v.  Jeffery,  1  Taunt.,  426.)  If  the 
plaintiff  has  not,  in  fact,  paid  the  debt,  the  de- 
fendant is  still  answerable  to  the  payees  of  the 
note,  for  whatever  sum  remains  due  thereon. 
Suppose  a  surety  is  taken  on  ca.  sa.  for  a  debt 
of  $10,000,  and  discharged  the  next  day, 
under  the  Insolvent  Act,  is  he  entitled  to  re- 
cover that  whole  sum  of  his  principal, 
*without  ever  having  paid  a  cent  of  it,  [*252 
and  when  the  principal  may  be  obliged  to  pay 
the  sum  also  to  the  original  creditor  ?  This 
would  not  be  reasonable,  and  cannot  be  the 
true  rule  of  law.  The  surety  is  entitled  to  re- 
cover as  much  of  the  debt  as  he  has  paid,  and 
no  more.  The  plaintiff  did  not,  upon  the 
trial,  show  any  contract  or  promise  of  indem- 
nity against  trouble  and  harm  He  showed 
nothing  more  than  that  he  had  become  surety 
in  a  note  for  the  defendant,  and  that  having 
omitted  to  take  it  up  when  it  fell  due,  he  had 
been  sued  and  imprisoned.  This  fact  alone  did 
not  entitle  him  to  recover.  A  surety,  qua 
surety,  cannot  call  upon  his  principal,  at  law, 
until  he  has  actually  paid  the  money.  The  law 
then  raises  the  tumumpiiit.  and  the  form  of  the 
action  is  an  indcbitatut  a-*»um)mt  for  the  money 
paid,  and  not  on  a  promise  to  indemnify. 
(Cowp.,  52")  ;  1  Term  Rep,,  501);  2  Term  Rep.. 
100;  2  Esp.,  X.  P.,  528.)  The  court,  in  the 
case  in  Wilson,  agree  that  there  was  no  debt 
due  or  owing  from  the  principal  to  the  surety, 
until  lie  was  charged  in  execution.  And  we 
cannot  see  how  that  additional  circumstance 
should  create  the  debt,  as  it  was  neither  a  pay- 
ment to  the  creditor,  nor  a  discharge  to  the 
principal  debtor.  The  case  of  principal  and 
surety  in  a  note  or  obligation  to  n  third  |>erson; 
has  no  analogy  to  that  of  a  principal  and  bail 
in  a  suit  at  law  ;  and  the  doctrine  in  Xinith  v. 
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ttosecrantz  (6  Johns.  Rep. ,  97)  is  altogether  in- 
applicable. The  latter  is  a  technical  rule, 
founded  on  the  nature  of  the  recognizance  of 
bail  under  which  the  taking  of  one  is  the  dis- 
charge of  the  other.  This  is  not  so,  as  to  the 
relation  of  principal  and  surety.  They  are 
equally  debtors  to  the  plaintiff  ;  and  it  was  a 
principle  acknowledged  as  far  back  as  the  Ro- 
man law  (lust.,  lib.  4,  tit.  14,  sec.  4),  that  a 
discharge  of  the  debtor  under  a  cessio  bonorum, 
was  no  discharge  of  the  surety. 

As  the  plaintiff,  then,  in  this  case,  did  not 
show  upon  the  trial  the  payment  of  any  part 
253*]  of  the  debt,  he  was  not  entitled  *to  re- 
cover, and  judgment  must  be  rendered  for  the 
defendant. 

Judgment  for  tfie  defendant. 

Cited  in— 10  Wend.,  500 ;  3  Denio,  66 ;  3  E.  D. 
Smith,  438. 


CRAWFORD   ET   AL.,  Executors  of  CRAW- 
FORD, 

D. 

MORRELL. 

Contract — Declaration  on  Proof —  Variance — Pa- 
rol  Contract  to  Pay  for  Lands — Contract  Void 
in  Part,  Wholly  Void. 

A  contract  must  be  proved  as  laid  in  the  plaintiff's 
declaration.  He  cannot  give  in  evidence  an  entire 
contract  relating  to  two  distinct  subjects,  when  he 
declares  only  as  to  one  of  them. 

Where  the  plaintiff  declared  on  a  contract  by 
which  the  defendant  agreed  to  pay  him  a  certain 
sum,  for  half  the  land  taken  for  a  certain  road ;  and 
the  contract  proved  at  the  trial  was  that  the  defend- 
ant was  to  pay  for  all  the  land,  the  variance  was 
held  fatal. 

If  part  of  one  entire  contract  be  illegal  and  void, 
the  whole  is  void. 

Where  the  plaintiff  declared  on  a  parol  contract  to 
pay  him  for  certain  land  given  for  a  public  high- 
way ;  and  the  contract  proved  was,  that  the  defend- 
ant was  to  pay  the  plaintiff,  not  only  for  the  land 
given  for  the  highway,  but  also  for  a  distinct  and 
separate  piece  of  land ;  it  was  held  that  the  latter 
part  of  the  contract  being  void  by  the  statute  of 
frauds,  the  whole  being  an  entire  contract,  was 
void.* 

Citations— 1  Ld.  Raym.,  735 ;  1  T.  R.,  240 ;  1  East,  1 ; 
1  Camp.,  N.  P.,  361 ;  IT.  R.,  201. 

IN  ERROR.,  from  the  Court  of  Common 
Pleas  of  Orange  County. 
The  defendant  in  error,  brought  an  action  of 
assumpsit  against  the  plaintiffs  in  error,  as  ex- 
ecutors of  David  Crawford,  deceased,  in  the 
court  below.  The  second  count  in  the  declar- 
ation was,  as  follows  :  "  And  whereas  also,  af- 
terwards, in  the  lifetime  of  the  said  David,  to 
wit,  on  the  9th  of  May,  1802,  at  W.,  &c.,  a 
certain  discourse  was  had  and  moved  between 
the  said  David  Crawford  and  John  Morrell, 
touching  and  concerning  a  certain  road,  before 
that  time  laid  out  and  regulated  by  the  com- 
missioners of  highways  of,  &c.,  and  a  certain 
ferry,  leading  from  the  Goshenroad,  so  called, 
through  the  land  of  the  said  John,  in,  &c.,  to 
the  east  bank  of  the  Wallkill,  near,  &c.,  being 
two  rods  wide,  which  said  road,  before  then, 

*But  a  promise  to  pay  the  owner  of  land  a  specific 
sum,  on  his  consenting  to  have  a  public  highway 
laid  out  through  his  lands,  is  not  within  the  statute 
of  frauds.  Storms  v.  Snyder,  10  Johns.  Rep.,  109; 
Noyes  v.  Cliapin,  6  Wendell,  461. 
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and  after  it  was  so  laid  out,  by  the  said  com- 
missioners and  jury,  to  wit,  on  the  19th  of 
April,  1802,  had  been,  in  due  form  of  law,  al- 
tered, by  three  of  the  judges  of  the  Court  of 
Common  Pleas  of  the  said  county,  on  an  ap- 
peal to  them,  made  by  the  said  John,  from  the 
decision  of  the  said  commissioners  and  jury, 
&c.,  and  the  said  decision,  &c.,  was  in  due 
form  of  law  reversed  and  annulled, 
*&c.,  by  reason  whereof,  the  said  [*254 
David  was  deprived  of  the  use  and  enjoyment 
of  the  said  road,  &c.,  and  became  desirous 
that  the  said  John  should,  for  the  benefit  and 
advantage  of  the  said  David,  permit  the  said 
road,  so  far  as  it  extended  through  the  lands 
of  the  said  John,  to  continue  and  remain 
open,  &c.  And  it  was  then,  &c.,  at  the  special 
instance  and  request  of  the  said  David,  agreed 
and  promised,  by  and  between  the  said  David 
and  John,  that  the  said  John  should  suffer  and 
permit  the  said  road  to  remain  open,  &c.,  for 
the  benefit  and  convenience  of  the  said  David, 
&c.  ;  and  that  the  said  commissioners  might 
lay  out  the  said  road,  over  and  through  the 
lands  of  the  said  John,  as  aforesaid,  and  that 
the  same  might,  in  due  form  of  law,  be  re- 
corded as  for  a  road,  &c.  And  the  said  David, 
on  his  part,  agreed  to  pay  to  the  said  John,  at 
the  rate  of  $18.75,  for  the  one  half  of  the  land 
included  in  the  said  road,  so  far  as  the  said 
road  extended  across  the  lands  of  the  said 
John,  so  soon  as  the  same  should  be  again  laid 
out  by  the  said  commissioners,  &c.  And  the 
said  John  avers  that  the  one  half  of  the  lands 
so  included  in  the  said  road,  extending  across 
the  lands  of  the  said  John,  is  one  acre  and  a 
half,  amounting  to  $28.12.  And  the  said  John 
further  avers  that  he  hath  in  all  things  well 
and  truly  kept,  fulfilled  and  performed  all 
things  in  the  said  agreement,  on  his  part,  &c. ; 
and  that  afterwards,  in  the  lifetime  of  the  said 
David,  to  wit,  on  the  9th  May,  in  the  year 
aforesaid,  in  pursuance  of  the  said  agreement, 
did  permit  and  allow  the  said  road  to  be,  re- 
main, and  continue  open,  &c. ;  and  that  the 
said  road,  in  the  lifetime  of  the  said  David, 
was  laid  out  anew,  <tec. ;  and  was,  in  due  form 
of  law,  recorded,  &c.  Nevertheless,"  &c. 

The  defendant  pleaded,  1.  Non  assumpsit  by 
the  testator.  2.  Plene  administravitprceter  $75, 
on  which  there  was  a  judgment  of  assetsquando 
acciderint.  On  the  second  plea  a  verdict  was 
found  for  the  plaintiff  *for  $48.11,  on  f*255 
which  judgment  was  rendered  by  the  court. 

The  defendants  below  tendered  a  bill  of  ex- 
ceptions, which  stated  that  the  plaintiff  gave 
in  evidence,  that  in  the  spring  of  1802  the 
road  mentioned  in  the  second  count  of  the 
declaration  was  laid  out  by  the  commissioners 
and  jury,  and  that  their  determination  relative 
to  the  said  road,  on  appeal  to  the  judges  of  the 
Court  of  Common  Pleas,  was  reversed.  And 
that,  afterwards,  the  testator,  in  consideration 
that  the  said  John  would  permit  the  road  to  be 
again  laid  out  by  the  said  commissioners,  and 
suffer  it  to  remain  open  for  a  road,  undertook 
and  promised  to  pay  the  said  John,  at  the  rate 
of  eighteen  dollars  and  seventy-five  cents  per 
acre,  for  all  the  lands  of  the  said  John  includ- 
ed in  the  said  road  ;  and  that  the  lands  includ- 
ed in  the  said  road  were  two  acres  and  a  half  ; 
and  that  the  road  was  laid  out,  &c.  That  the 
witness,  on  being  cross-examined,  said,  that 
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the  said  David  also  agreed  to  pay  to  the  said 
John,  at  the  same  rate,  for  certain  lands  in  the 
possession  of  the  said  David,  of  which  the  said 
John  claimed  to  be  the  owner,  and  which 
were  separate  from  the  farm  of  the  said  John, 
and  that  the  whole  was  one  entire  agree- 
ment. 

The  defendants  offered  to  prove  that  the 
plaintiff  had  no  title  to  the  land,  and  that  the 
road  had  been  used  as  a  public  road  for  twenty 
years,  before  the  21st  March,  1797 ;  but  this 
evidence  was  overruled  by  the  court. 

The  errors  assigned  were,  1.  That  the  con- 
tract stated  in  the  second  count  was  illegal  and 
void,  for  want  of  consideration,  and  against 
the  policy  of  law,  as  unconscientious  and 
founded  in  extortion. 

2.  That  the  plaintiffs  below  were  bound  to 
produce  the  record  of  the  determination  of  the 
commissioners,  and  the  record  of  the  decision 
of  the  judges  of  the  Court  of  Common  Pleas 
reversing  the  first  determination  of  the  com- 
missioners. 

3.  That  it  appeared  from  the  evidence  that 
256*]  the  contract  *set  forth  in  the  second 
count  was  part  of  an  entire  agreement  set 
forth  in  the  first  count,  and  that  part  being 
void  by  the  statute  of  frauds,  the  whole  was 
void. 

4.  That  there  was  a  variance  between  the 
contract  laid   in  the  declaration  and  the  one 
proved  at  the  trial. 

5.  That  the  evidence  offered  by  the  defend- 
ant below,  and  rejected  by  the  court  ought  to 
have  been  received  as  an  absolute  bar  to  the 
action. 

6.  That  the  verdict  was  erroneous — as  the 
plaintiff  avers  that  he  was  entitled  to  receive, 
by  virtue  of  the  contract,  twenty-eight  dollars 
and  twelve  cents,  and  the  verdict  was  for  for- 
ty-eight dollars  and  forty-two  cents. 

J/r.  J.  Dner  for  the  plaintiffs  in  error. 
Mr.  Fink,  contra. 

Per  Curiam.  The  third  and  fourth  objec- 
tions taken  to  the  legality  of  the  recovery  be- 
low, are  equally  well  founded.  The  contract 
proved  varied  from  thecontract.laid,  inasmuch 
as  the  contract  proved  was  that  the  testator 
was  to  pay  for  all  the  land  included  in  the 
road,  and  the  contract  as  laid  was  that  he  was 
to  pay  for  one  half.  This  variance  was  ma- 
te-rial and  fatal.  A  contract  must  be  proved 
as  laid,  and  the  plaintiff  cannot  give  in  evi- 
dence an  entire  contract,  relating  to  two  sub- 
jects, when  he  declares  for  one.  (1  Lord  Raym., 
735 ;  1  Term  Rep.,  240  ;  1  East,  1  ;  1  Canipb., 
N.  P.,  361.)  The  contract  as  proved  was  that 
the  testator  was  to  pay,  not  only  for  the  land 
included  in  the  road,  but  for  other  lands  in 
possession  of  the  testator,  and  claimed  by  Mor- 
rell.  This  was  part  of  the  same  contract,  and 
this  last  part  was  void  by  the  statute  of  frauds; 
and  if  part  of  one  entire  contract  be  illegal  and 
void,  the  whole  is  void.  (Crater  v.  Beckett,  1 
Term  Rep.,  201.) 

The  judgment  beloic  mintt  be  reverted. 

Dlstlnguishf-d    2  Wend.,481. 

Cited  in— 5  (>>«r..  104  ;  fl  Wend.,  4<H  ;  13  Wend.,  55 ; 
5  Denio,  247  ;  10  N.  Y..  215  ;  'M  X.  Y.,  Kfil ;  2  Trans. 
App  373  ;  10  Ilarh..  371 ;  tW  llurb  ,  25»  :  H  Al>l>.  N.  S., 
425 ;  20  Ohio  St.,  438  ;  37  Ohio  St.,  408. 
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r>. 
CRAPSER. 

Land  Contract — Condition  Precedent — Seller's 
Disability  Excuses  Buyer  —  Specific  Perform- 
ance not  Enforced. 

A  covenanted  on  the  30th  of  March,  1799,  to  con- 
vey to  B  by  a  good  warranty  deed,  at  the  reasonable 
request  of  B,  a  certain  lot  of  land  ;  and  "  for  which 
B  covenanted  to  pay  to  A  a  certain  sum  of  money, 
one  half  in  three,  and  the  other  half  in  six  years." 
The  lot  was  under  a  mortgage,  dated  in  January, 
1799,  and  which  was  registered  at  the  time  the  con- 
tract was  made,  which  mortgage  was  not  discharged 
of  record  until  August,  1809,  but  the  certificate  of 
discharge  had  been  given  in  February,  1808.  In  1803, 
or  1801,  B  had  demanded  a  deed  of  A,  which  he  re- 
fused, saying  it  was  not  in  his  power  to  give  a  deed, 
as  the  lot  was  under  mortgage.  In  Nov.,  1808,  A 
tendered  to  B  a  deed  with  all  the  usual  covenants 
and  warranty,  which  B  refused  to  accept ;  and  in 
an  action  of  covenant  brought  by  A  against  B,  for 
the  money  agreed  to  be  paid,  it  was  held  that  the 
refusal  of  A  to  convey,  on  the  ground  of  his  inabil- 
ity to  give  a  good  title,  was  a  default  of  which  B 
might  avail  himself  as  a  defense  against  the  action  ; 
that  after  such  refusal,  B  was  not  bound  to  tender 
the  money,  nor  to  accept  the  deed  afterwards  ten- 
dered to  him. 

If  a  seller  will  not  make  an  assurance  when  rea- 
sonably demanded,  he  loses  the  bargain,  and  the 
purchaser  is  not  bound  to  wait  until  he  is  able  to 
convey ;  and  it  seems  that  after  a  continued  neglect 
and  inability  of  the  seller  for  six  years  subsequent 
to  a  request  and  refusal  to  convey,  neither  a  court 
of  law  nor  equity  would  interfere  to  enforce  the 
performance  of  the  agreement. 

Citations— 2  Chan.  Gas.,  5 ;  1  Esp.  N.  P.,  184 :  2  Id., 
640 ;  1  Fonb.,  384,  n.  e. 

THIS  was  an  action  of  covenant,  on  an  agree- 
ment for  the  sale  of  a  lot  of  land.  The 
cause  was  tried  before  the  Chief  Justice,  at  the 
Duchess  Circuit,  in  September,  1810.  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  on  the  following  case. 

Articles  of  agreement  were  made  between 
the  plaintiffs  and  defendant,  the  30th  March, 
1799,  by  which  the  plaintiffs  agreed  to  sell  and 
convey,  by  a  good  warranty  deed  of  convey- 
ance, at  the  reasonable  request  of  the  defend- 
ant, a  certain  lot,  &c. ;  "  for  which  the  party 
of  the  second  part  (the  defendant)  covenanted, 
promised,  and  bound  himself,  his  heirs  and 
assigns,  to  pay  to  the  parties  of  the  first  part 
(the  plaintiffs)  the  sum  of  four  dollars,  New 
York  currency,  per  acre,  in  the  term  of  six 
years  from  the  date  ;  that  is.  the  one  half  in 
three  years  from  the  date,  and  the  remainder 
in  three  equal  annual  payments  thereafter, 
with  the  legal  interest  annually  on  the  whole, 
from  the  1st  day  of  May  (then)  next." 

On  the  twelfth  of  "November,  1808,  the 
plaintiff  executed,  in  due  form  of  law,  a  deed 
of  conveyance  to  the  defendant,  his  heirs  and 
assigns,  in  fee-simple,  of  the  premises  men- 
tioned in  the  agreement,  which  deed  contained 
the  usual  covenants  on  the  part  of  the  grantors, 
to  wit,  covenants  of  seisin,  for  quiet  enjoy- 
ment, against  incuinbrances,  for  further  as- 
surance, and  a  general  covenant  of  warranty, 
*and  was  duly  acknowledged  before  a  |*2*>8 
master  in  chancery. 

On  the  fourth  of  February,  1*09.  this  deed 
was,  in  due  manner,  tendered  to  the  defend- 
ant, at  his  usual  place  of  residence,  und  the 
original  articles  of  agreement  at  the  same  time 
shown  to  him  ;  and  notice  was,  at  the  same 
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time,  given  to  him  that  the  premises  described 
iii  the  deed  were  free  and  clear  from  all  in- 
cumbrances  whatsoever,  and  payment  of  the 
purchase  money,  according  to  the  agreement, 
was  then  demanded  of  the  defendant. 

The  defendant  admitted  that  the  agreement 
shown  to  him  was  the  counterpart  of  the  one 
in  his  possession,  but  refused  to  receive  the 
deed  or  pay  the  money  ;  and  the  present  action 
was  commenced  the  twenty-ninth  of  March, 
1809. 

It  appears  that  the  plaintiffs  had  executed  a 
mortgage,  the  twenty-sixth  of  January,  1798, 
to  one  Thurman,  for  two  large  tracts  of  land, 
one  of  which  included  the  lot  in  question, 
which  mortgage  was  registered  the  sixth  of 
February,  1799,  and  was  afterwards  taken  up 
and  cancelled.  The  certificate  of  discharge 
was  dated  the  fourth  of  February,  1808,  and 
duly  proved  the  twenty-eighth  of  August,  1809, 
and  the  registry  of  the  mortgage  discharged 
the  twenty-ninth  of  August,  1809. 

It  was  proved  that  about  seven  years  before 
the  trial,  the  defendant,  in  a  conversation  with 
one  of  the  plaintiffs,  demanded  a  deed  for  the 
lot  in  question  ;  and  it  was  answered  that  it 
was  not  in  the  power  of  the  plaintiffs  to  give 
a  deed  for  the  lot,  as  it  was  covered  by  a  mort- 
gage to  Thurman. 

It  appeared  that  the  plaintiff,  of  whom  the 
deed  was  demanded,  was  indebted  to  the  de- 
fendant for  more  money  than  the  price  of  the 
land,  and  the  defendant  urged  a  settlement  be- 
tween him  and  the  plaintiffs  of  all  dealings. 
The  defendant  did  not  pretend  to  have  a  de- 
mand against  both  plaintiffs,  nor  did  he  tender 
any  money  when  he  demanded  a  deed  ;  but 
259*]  said  that  if,  upon  a  settlement,  *any 
money  should  be  found  due  to  the  plaintiffs 
for  the  land,  he  would  pay  it  immediately. 
Similar  conversations  between  the  defendant 
and  the  same  plaintiff  took  place  subsequently, 
at  two  different  times.  The  defendant  was  a 
man  of  property  and  credit. 

Mr.  P.  W.  Radcliff,  for  the  plaintiffs,  con- 
tended, 1.  That  the  covenants  were  mutual 
and  independent,  and  that  the  defendant  was 
liable,  at  all  events,  for  the  purchase  money. 
He  cited  1  Saunders,  320,  note  4;  Willes,  157, 
note  a  ;  2  H.  Bl.,889;  2  Johns.  Rep.,  208, 
272,  388;  5  Johns.  Rep.,  78. 

2.  That  if  the  covenants  were  not  independ- 
ent, the  plaintiffs  having  tendered  a  perform- 
ance of  the  covenant  on  their  part,  before  the 
action  was  brought,  were  entitled  to  recover. 

A  mortgage  registered  is  notice  to  all  persons 
(2  Johns.  Rep.,  510,  613),  and  so  the  parties 
must  be  presumed  to  have  entered  into  the 
contract  with  full  knowledge  of  the  existence 
of  the  mortgage  ;  and  it  was  evident  also  that 
the  defendant  intended  to  rely  on  the  covenant 
of  warranty  to  be  inserted  in  the  deed. 

A  mortgage  is  considered  by  courts  of  equity 
as  a  mere  security.  (1  Johns.  Rep.,  590;  4 
Johns.  Rep.,  42.) 

It  is  sufficient  that  the  party  has  a  good  title 
at  the  time  of  performance,  though  he  had 
none  at  the  time  of  the  contract.  (Powell, 
266,  267.)  In  Ciute  v.  EoUson  (2  Johns.  Rep., 
595;  5  Co.,  21)  it  was  held  that  if  the  party 
covenanting  to  sell  and  convey  has  a  good  title 
at  the  time  of  the  coming  in  of  the  master's  re- 
port, or  of  the  decree,  it  is  sufficient.  Not- 
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withstanding,  then,  the  mortgage  was  existing 
at  the  time  of  the  contract,  the  plaintiffs,  at  the 
time  the  deed  was  tendered  had,  and  now  have, 
a  perfect  title. 

A  covenant  cannot  be  discharged  by  parol 
(2  Wills,  376;  6  Co.,  44  a;  3  Johns.  Rep., 
364,  367);  nor  can  the  mere  lapse  of  time,  in 
this  case,  discharge  the  covenant.  A  purchaser 
is  not  discharged  from  his  contract,  merely  be- 
cause the  vendor  says  he  is  not  ready  to  per- 
form, *unless  the  purchaser,  at  the  [*2OO 
same  time,  tenders  a  performance  on  his  part. 

Mr.  Slosson,  contra,  contended,  1.  That  the 
covenants  were  dependent.  He  cited  1  Fonbl., 
382  ;  1  Ld.  Raym.,  662  ;  1  Salk.,  122  ;  4  Term 
Rep.,  761;  Cowp.,  56;  Doug.,  684,  688;  1 
East,  619  ;  6  Term  Rep.,  571.  668  ;  1  H.  Bl., 
270. 

2.  If  the  vendor  cannot,  when  called  upon 
at  the  time,  make  a  good  title,  the  purchaser 
may,  afterwards,  set  up  the  want  of  title  in  de- 
fense (1  Esp.  Cas.,  184,  185  ;  2  Esp.  Cas.,  640; 
Sug.  Law  of  Vend.,  250,  251);  and  here  the 
plaintiffs  were  called  upon  for  the  deed  seven 
years  before  the  commencement  of  the  action, 
and  had  not,  for  near  ten  yoars,  a  clear  title. 
The  defendant  had  a  right  to  consider  the  con- 
tract as  at  an  end. 

A  purchaser  will  never  be  compelled  to  ac- 
cept a  doubtful  title,  and  pay  the  purchase 
money.  (2  P.  Wms.,  198  ;  1  Ves.,  Jun.,  56, 
and  Powell  on  Contracts,  34.)  He  has  a  right 
to  insist  on  a  clear,  undoubted,  and  perfect 
title. 

And  if  the  vendor  is  not  ready  at  the  day  ap- 
pointed, with  the  title  deeds,  no  action  lies 
against  the  purchaser,  for  the  non-performance 
of  his  agreement.  (Sug.  Law  of  Vendors,  246.) 

Per  Curiam.  It  does  not  seem  to  be  requisite 
to  determine  whether  the  covenants  between 
the  parties  were  or  were  not  independent,  be- 
cause, admitting  them  to  have  been  independ- 
ent, the  question  still  arises  whether  the  de- 
fendant is  not  discharged  from  his  covenant  by 
the  refusal  and  inability  of  the  plaintiffs  to 
convey  upon  request.  A  party  is  not  to  con- 
tinue always  bound  by  a  single,  independent 
covenant.  He  may  be  discharged  by  the  de- 
fault of  the  other  party.  To  understand  the 
sense  of  the  contract,  we  must  look  at  the 
whole  instrument.  The  tender  of  a  deed  by 
the  plaintiffs,  in  1809,  did  not  help  them,  pro- 
vided the  defendant  had  been  already  dis- 
charged from  the  contract. 

*This  tender  was  nearly  ten  years  [*2G1 
after  the  date  of  the  covenant,  and  the  case 
states  that  about  seven  years  before  the  trial, 
and  which  must  have  been  in  the  year  1803, 
and  nearly  six  years  before  the  tender,  the  de- 
fendant demanded  a  deed  of  one  of  the  plaint- 
iffs, who  replied  that  it  was  not  in  the  power 
of  the  plaintiffs  to  give  a  deed,  as  the  land  was 
covered  by  a  mortgage.  This  refusal  to  con- 
vey upon  request,  and  on  the  ground  of  in- 
ability to  convey  a  good  title,  was  a  default 
which  the  defendant  might  avail  himself  of, 
and  which  he  has  not  waived  by  any  subse- 
quent act.  No  tender  of  payment  was  shown 
at  the  time  of  this  request,  nor  was  this  nec- 
essary, for  the  plaintiffs  did  not  rest  the  refusal 
upon  that  ground,  but  on  their  inability  to 
perform  the  contract,  and  such  being  the  fact, 
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a  tender  would  have  been  useless.  At  the 
time  of  the  execution  of  the  covenant,  and  for 
ten  years  afterwards,  the  lands  were  incum- 
bered  by  a  heavy  mortgage,  and  the  plaintiffs 
were  unable  to  convey  a  good  title,  as  their 
covenant  undoubtedly  purported.  Is  not  such 
refusal  and  inability  a  valid  defense  ?  The 
defendant  was  not  bound  to  accept  of  the  deed 
when  the  plaintiffs  tendered  one  nearly  six 
years  afterwards,  unless  he  was  to  remain  per- 
petually liable,  and  the  plaintiffs  had  their 
whole  lifetime  to  perform  their  covenant,  i 
This  would  be  a  hard  and  unreasonable  con- ! 
struction,  and  against  established  principles. 
In  Legate  v.  ffoc/cwood  (2  Chan.  Cas. ,  5),  and 
which  was  as  early  as  the  reign  of  Charles  II. , 
the  Lord  Chancellor  declared,  that  if  a  man 
buys  land,  and  the  seller  will  not  make  an  as- 
surance, when  reasonably  demanded,  he  shall 
lose  the  bargain,  for  the  party  ought  not  to  be 
perpetually  bound,  without  having  a  perform- 
ance. And  in  the  late  case  of  Thompson  v. 
Miles  (1  Esp.  N.  P.,  184)  Lord  Kenyon  ad- 
vanced the  same  doctrine,  that  if  a  party  sells  an 
estate,  and  cannot  make  a  title  when  called 
upon  for  it,  the  defendant  may  set  up  against 
the  plaintiff  that  want  of  title.  The  inability 
2(52*]  and  refusal  enables  the  buyer,  as  *he 
says  in  another  place  (2  Esp.  N.  P. ,  640),  to 
consider  the  contract  at  an  end.  After  a  con- 
tinued neglect  and  inability  on  the  part  of  the 
plaintiff,  for  six  years,  subsequent  to  a  request 
and  refusal  to  convey,  it  is  not  probable  that  a 
court  of  equity  would  interfere  and  decree  a 
performance  (1  Fonbl.,  384,  note  e.)  The 
general  principle  which  has  been  mentioned, 
is  recognized  equally  at  law  and  in  equity. 

Judgment  must  therefore  be  rendered  for  the 
defendant. 

Distinguished— 9  Johns.,  127 ;  3  Wend.,  361. 
Cited  in— ft  Wend.,  133;  3  Barb.,  287;  15  Barb.,  364  ; 
">  Mason,  259. 


JACKSON,  ex  dem.  BEEKMAN, 
SELLICK. 

Wild  Land  Owned  by  Feme  Covert —  What 
Posnexfdon  Gives  Tenancy  by  Citrtexy — De»- 
rent  to  Feme  Covert — Adverse  Poxxension — 
Statute  of  Limitations. 

Where  a  feme  covert  is  the  owner  of  wild  and  un- 
cultivated land,  she  is  considered  in  law,  us  in  faet, 
possessed,  so  as  to  enable  her  husband  to  become  u 
tenant  by  the  curtesy. 

An  tictiml  entry  or  i>rAi#  jxwwewio  by  the  wife  or 
husband,  during  the  coverture,  is  not  requsite  to 
the  completion  'if  a  tenuney  by  the  curtesy. 

Lunds  descended  to  A,  u  feme,  rurerl,  who  had  a 
daughter  C,  born  in  1756.  A  died  in  1764,  and  M,  her 
husband,  died  in  17H4.  C,  the  daughter,  nntrried  I) 
in  17K3.  An  adverse  possession  was  taken  of  the 
land  in  1772,  it  being  then  vacant  and  uncultivated; 
and  C  after  the  death  of  her  husband,  in  1K07, 
brought  an  iietion  of  ejectment :  it  was  held  that  H, 
Inking  a  tenant  by  the  eurtesy,  no  right  of  entry  ac- 
crued to  C  until  after  the  death  of  H,  in  17K4,  and 
that  (,'  being  then  a  feme  covert,  was  not  bound  to 
bring  her  action  In  twenty  years  thereafter,  but  was 
protected  by  the  statute  during  her  coverture. 

Citations -4  Johns.,  :«HI;  1  l.:i\vs.  5W ;  Perkins, 
470;  Doet.  &  Stud.,  Dial.  2  eh.  15;  Co.  Lltt.,  29  a:  :J 
Atk.,  469;  7  Viner,  149,  pi.  11. 

THIS  was  an  action  of  ejectment,  for  land  in 
the  Mini -ink   Angle,  in  Orange  County. 
JOHNS.  HKP.,  8. 


The  cause  was  tried  at  the  Orange  Circuit,  in 
September,  1810,  before  Mr.  Justice  Van  Ness. 
A  verdict  was  taken,  by  consent,  for  the 
plaintiff,  with  liberty  to  the  defendant  to 
move  to  set  it  aside,  on  a  case  containing  the 
following  facts  : 

A  large  tract  of  land,  including  the  prem- 
ises in  question,  was  granted  by  letters 
patent,  dated  the  twenty-eighth  August,  1704, 
to  Matthew  Ling,  and  twenty-two  others, 
among  whom  was  John  Parson,  to  be  held, 
one  twenty-third  part  thereof,  to  each  of  the 
patentees,  in  fee-simple.  Parson,  by  deed, 
dated  twenty-sixth  November,  1706,  reciting 
the  patent,  conveyed  his  twenty-third  part  to 
Henry  Van  Ball,  with  covenant  of  warranty. 
A  partition  was  made  by  commissioners,  un- 
der the  Colony  Act  of  the  seventh  Anne,  on  or 
about  the  thirty-first  March,  1715,  of  that  part 
of  the  tract  called  the  Angle,  of  which  the 
premises  in  question  are  part,  and  by  which 
the  premises  in  question  were  allotted  to  Hen- 
ry Van  Ball,  for  his  share  thereof,  in  sever- 
ally. Van  Ball,  being  owner  of  the  premises, 
and  other  *lands,  made  his  will  the  [*263 
seventeenth  April,  1711,  and  authorized  his 
executors  to  sell  his  real  estate,  and  distribute 
the  proceeds  among  the  children  of  his  four 
sisters,  Maria,  the  wife  of  Isaac  Depeyster  ; 
Margaret,  the  wife  of  Nicholas  Evertson  ; 
Helena,  the  wife  of  Gaulterius  Dubois  ;  Rach- 
el Bayard,  the  widow  of  Petrus  Bayard,  and 
to  place  the  share  of  Hannah,  his  remaining 
sister,  at  interest  during  her  life,  for  her  use, 
and  after  her  death  to  divide  it  among  the  other 
heirs.  The  testator  died  without  issue.  Rach- 
el Bayard,  one  of  his  sisters,  married  Henry 
Willman,  whom  she  survived  ;  and  she,  Rach- 
el Willman,  after  the  death  of  her  husband, 
about  the  fourteenth  June,  1746,  by  her  last 
will,  devised  the  half  of  all  her  real  estate  to 
her  son,  and  the  other  half  to  her  daughter, 
Elizabeth  Willman,  who  married  Vincent 
Matthews,  by  whom  she  had  one  child,  a 
daughter,  born  in  1756,  who  married  Theo- 
philus  Beekman,  in  Junuary,  1783.  Hannah 
Van  Ball,  the  unmarried  sister  of  Henry  Van 
Ball,  died  intestate,  and  without  issue,  in  the 
lifetime  of  her  sister  Rachel.  Elizabeth, 
the  wife  of  Vincent  Matthews,  died  the  eigh- 
teenth August,  1764,  and  Vincent  Matthews 
died  the  twenty-fourth  May,  1784.  Theo- 
philus  Beekman  died  about  the  first  January. 
1807,  and  his  widow,  Elizabeth  Beekman,  is 
the  lessor  of  the  plaintiff. 

No  evidence  was  offered  that  Rarhel,  the 
sister  of  Henry  Van  Ball,  or  her  daughter 
Elizabeth,  the 'wife  of  Matthews,  or  Theo- 
pliilus  Bcckmaii  and  Kliziibeth,  his  wife, 
or  either  of  them,  ever  entered  into  the  prem- 
ises in  question,  or  had  the  actual  possession 
thereof;  but  the  same  continued  vacant,  from 
the  time  of  issuing  the  patent  until  in  the  year 
1772,  when  those  under  whom  the  defendant 
holds  went  into  possession,  under  conveyances 
which  they  considered  valid,  and  which  were 
adverse  to  the  title  of  the  lessor,  above  stated; 
and  the  premises  have  been  held  by  the  de- 
fendant, and  those  under  whom  the  claims, 
ever  since  1772,  adversely  to  all  others. 

*Mr.  S.  Jont*,  «/»/».,  for  the  defend-  [*2O4 
ant.  1.  The  adverse  possession  of  the  defend- 
ant was  a  complete  defense.  From  1772 
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there  was  an  adverse  possession  for  more  than 
twenty-five  years,  exclusive  of  the  period  of 
the  war.  This  adverse  possession,  thus  clear- 
ly proved,  is  prima  facie  evidence  of  title.  It 
was  shown,  also,  that  this  possession  was  tak- 
en and  held  under  color  of  title.  The  de- 
fendant, therefore,  will  not  be  lightly  disturb- 
ed. The  lessor  must  not  only  make  out  a 
clear  and  perfect  title,  but  must  show  a  legiti- 
mate and  satisfactory  excuse  for  sleeping  on 
her  rights. 

2.  Then  has  the  lessor  shown  any  legal  dis- 
ability which  can  save  her  right  of  entry,  and 
protect  her  from  the  operation  of  the  statute 
of  limitations  ?  We  contend  that  no  such  dis- 
ability has  been  proved.  If  the  lessor  was  of 
full  age  when  her  right  of  entry  accrued,  she 
was  bound  to  exert  it,  and  cannot  avail  herself 
of  coverture,  or  any  other  disability.  (Co. 
Litt..  246  a,  b-  Litt.,  sec.  403.)  If  she  mar- 
ries a  husband  who  is  regardless  of  her  rights, 
it  is  her  misfortune  ;  but  the  coverture  is  no 
excuse  for  not  entering,  as  soon  as  she  arrived 
at  age. 

The  statute  (sess.  24,  ch.  183,  sec.  3)  de- 
clares "  that  all  writs  of  scire facias,  &c.,  shall 
be  sued  and  taken  within  twenty  years  next 
after  the  title  or  cause  of  action  first  descend- 
ed, and  not  after ;  and  no  person  shall,  at  any 
time  hereafter,  make  any  entry  into  any  man- 
ors, lands,  &c.,  but  within  twenty  years  next 
after  his  right  or  title  descended  or  accrued 
to  the  same,"  &c.,  "provided,  &c.,  if  such 
person  be  within  the  age  of  twenty-one  years, 
feme  covert,  insane,  or  imprisoned,  such  person 
and  his  heirs,  shall  or  may,  after  the  said 
twenty  years  have  expired,  bring  such  action 
and  make  such  entry  as  they  might  have  done 
before  the  expiration  of  the  twenty  years,  so 
as  such  person,  within  ten  years  after  his 
death,  sue  for  such  writ,  or  make  such  entry, 
and  no  time  after  ten  years  as  aforesaid."  (2  R. 
S.,  293,  sec.  7;  Id.,  295,  sec.  14,  16.)  The 
statute  does  not  provide  fora  second  disability, 
nor  can  we  find  a  case  where  a  second  disabil- 
ity has  been  allowed.  The  action  must  be 
265*]  brought,  or  *the  entry  be  made,  with- 
in twenty  years  after  the  right  accrues,  except 
in  the  case  of  infants,  &c.  If  the  right  has  ac- 
crued, and  the  person  is  of  age,  it  must  be  ex- 
erted within  twenty  years.  In  Doe  \.  Jesson 
(6  East,  80),  where  an  ancestor  died  seised, 
leaving  a  son  and  daughter,  infants,  and  a 
stranger  entered,  and  the  son  died  abroad, 
within  age,  it  was  held  that  the  daughter  was 
not  entitled  to  twenty  years  after  the  death  of 
her  brother,  to  make  her  entry,  but  only  to  ten 
years,  more  than  twenty  years  in  the  whole 
having  elapsed  since  the  death  of  the  person 
last  seised.  Courts  lean  against  the  allowance 
of  successive  disabilities,  as  the  time  for  mak- 
ing an  entry  might  be  extended  indefinitely, 
by  allowing  a  second,  third,  and  other  dis- 
abilities. The  effect  of  the  exception  in  the 
statute,  as  to  the  period  of  the  war,  is  only  to 
extend  the  term  of  limitation  to  twenty -seven 
years  and  five  months. 

But  it  may  be  said  that  Vincent  Matthews 
was  a  tenant  by  the  curtesy,  and  not  dying 
until  1784,  when  the  lessor  was  a  feme  covert, 
she  is  protected  by  the  proviso  in  the  statute. 

The  estate  of  a  tenant  by  the  curtesy  is 
sui  generis,  and  being  in  exclusion  of  the  heir, 
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it  ought  to  be  taken  strictly.  It  seems  to  have 
originated  from  the  feudal  notion  that  there 
must  be  a  tenant  in  possession  of  the  land, 
capable  of  performing  the  feudal  services  ;  and 
to  compensate  the  husband  for  the  performance 
of  those  services,  the  law  gave  him  the  rents 
and  profits  during  his  life.  It  is  applicable 
only  to  lands  in^f  ull  occupation  and  use,  and 
which  yield  an  annual  profit.  Such  an  estate 
cannot  properly  exist  in  wild  lands,  entirely 
waste  and  uncultivated  It  is  essential  to  an 
estate  by  the  curtesy,  that  there  should  be  an 
actual  seisin  of  the  land  by  the  wife,  or  by  the 
husband  in  right  of  the  wife.  A  seisin  in  law 
is  not  sufficient  to  entitle  the  husband  to  the 
curtesy.  (2B1.  Com.,  127,  128  ;  Co.  Litt.,  29, 
30  a;  Perk.,  sec.  457,  468,  &c.  ;  8  Co.,  34  a.  • 
1  Ves.,  307  ;  Walk,  on  Desc.,  39;  1  Cruise's 
Dig.,  tit.  5,  ch.  1,  sees.  10, 11,  12,  13,  14;  Doct. 
&  Stud.,  bk.  2,  ch.  1,5;  Keilway,  2.) 

There  had  never  been  any  entry  or  posses 
sion,  nor  *even  an  attempt  to  enter  [*266 
on  the  premises,  so  that  Vincent  Matthews 
could  not  be  a  tenant  by  the  curtesy. 

3.  Again,  the  lessor  has  shown  no  title.  By 
the  will  of  Henry  Van  Ball,  the  executors  were 
directed  to  sell  the  lands  and  distribute  the 
proceeds.  It  does  not  appear  from  the  case 
that  any  sale  was  ever  made.  If  not,  the  lands 
descended  to  the  heirs-at-law  ;  and  it  does  not 
distinctly  appear  who  were  the  heirs-at  law. 
If  the  lessor  was  one  of  the  heirs,  she  can  be 
entitled  only  to  an  eighth  of  the  premises. 

Messrs.  P.  W.  Raddiff  and  D.  B.  Ogden, 
contra.  1.  The  lessor  has  shown  a  clear  and 
undoubted  title,  deduced  from  government,  so 
as  to  exclude  all  question  as  to  any  other  per- 
son. The  defendant,  then,  not  the  lessor, 
ought  to  be  held  to  the  greatest  strictness. 

No  doubt  the  statute  is  a  complete  bar,  un- 
less we  can  show  that  the  lessor  comes  within 
some  of  the  provisos  or  exceptions.  The 
right  of  entry,  we  contend,  did  not  accrue  un- 
til after  the  death  of  Vincent  Matthews,  in 
May,  1804,  and  the  lessor,  being  then  a  feme 
covert,  she  had  ten  years  after  the  death  of  her 
husband,  in  1807,  to  bring  her  action.  It  is 
not  denied,  that  if  there  was  a  tenant  by  the 
curtesy,  that  the  statute  would  not  run  until 
after  the  death  of  the  tenant.  Then  was 
Vincent  Matthews  a  tenant  by  the  curtesy  ? 
All  the  cases  cited  from  the  English  books  are 
applicable  only  to  lands  actually  tenanted  and 
cultivated.  The  title  of  the  lessor  is  deduced 
from  the  government,  and  the  land  remained 
entirely  vacant  until  1772.  Why  is  an  actual 
entry  or  seisin  required  by  the  English  law  ? 
It  is  to  give  notoriety  to  the  possession,  or 
notice  to  the  vicinage.  But  for  what  purpose 
should  the  owner  go  into  the  wilderness,  fifty 
or  a  hundred  miles  remote  from  any  human 
habitation,  and  declare  his  intent?  The  law 
can  never  require  so  idle  and  useless  a 
ceremony. 

In  England  an  action  of  trespass  will  not  lie 
on  a  seisin  *in  law  before  entry.  [*2($7 
(Gilb.  on  Ten.,  45,  4th  edit.,  and  note 30  ;  3 
Bl.  Com.,  210.)  But  this  court  has  held  that 
trespass  will  lie  against  an  intruder  on  wild 
land  without  an  actual  entry  by  the  owner. 
This  must  be  on  the  principle  that  in  regard 
to  wild  lands,  the  possession  is  held  to  be  in 
the  person  having  the  right.  When  the  law 
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presumes  the  possession,  it  is  considered  as  an 
actual  possession,  so  as  to  transmit  the  in- 
heritance. 

Where,  on  the  death  of  S.,  an  estate-tail 
descended  to  his  sister  A.,  who  was  married 
and  had  issue,  it  was  held  that  the  husband  of 
A.  was  entitled  to  be  a  tenant  by  the  curtesy. 
(3  Atk.,  469  ;  Cruise,  tit.  5,  ch.  1  sec.  13,  14  ; 
Co.  Litt.,  15 a;  3  Wils.  Rep.,  521  ;  7  Term 
Rep.,  390  ;  8  Term  Rep.,  213  ;  Watk.  Laws  of 
Desc.,  27,  28,  82,  83.)  Where  lands  are  held 
under  a  lease,  the  heir  is  considered  as  having 
a  seisin  in  deed,  before  entry  or  receipt  of 
rent ;  because  the  possession  of  the  lessee  is  his 
possession.  An  entry  by  the  husband  is  not 
necessary  to  entitle  him  to  the  tenancy  by 
curtesy.  (Cruise,  tit.  5,  ch.  2,  sec.  30  ;  Watk. 
on  Desc.,  82.)  The  wife  being  in  possession, 
the  law  adjudges  the  seisin  to  be  in  the  hus- 
band, immediately  on  her  death.  By  the 
birth  of  a  daughter  (the  lessor)  in  1756,  Vincent 
Matthews  became  a  tenant  by  the  curtesy 
initiate  ;  and  his  estate  was  complete  on  the 
death  of  Mrs  Matthews  in  1864,  and  there 
could  be  no  right  of  entry,  until  after  his 
death  in  1784. 

The  statute  of  limitations  being  in  restraint 
of  a  prior  right,  the  restraining  part  ought  to 
be  construed  strictly,  and  the  exceptions 
liberally  expounded.  On  the  construction  con- 
tended for  by  the  defendant,  a  feme  covert 
dying  within  one  year  after  the  commencement 
of  the  disability,  leaving  an  infant,  such  in- 
fant, though  under  age,  would  be  bound  to 
assert  its  right  in  10  years  after  the  death  of  the 
mother,  or  the  removal  of  the  disability.  There 
must,  then,  be  a  second  disability  allowed, 
otherwise  the  obvious  intent  of  the  statute, 
which  was  to  give  the  infant  10  years,  after 
arriving  at  full  age,  would  be  defeated. 

The  statute  proceeds  on  the  ground  of 
laches  in  the  person  having  the  right  of  entry. 
Now,  this  laches  can  never  be  imputed  to  an 
infant  or  feme  covert. 

268*]  *Until  1772  the  land  was  vacant,  and 
the  lessor  an  infant.  The  provision  of  the  statute 
does  not  apply  to  an  adverse  possession  taken 
against  an  infant,  or  person  under  a  legal 
disability. 

Mr.  Jones,  in  reply,  said  he  admitted  that 
possession  follows  the  right,  where  there  is  no 
adverse  possession,  that  is,  the  legal  seisin  or 
possession,  which  has  the  beneficial  conse- 
quences stated,  as  to  transmitting  the  in- 
heritance, or  in  regard  to  leases  and  convey- 
ances by  bargain  and  sale.  But  the  case  of  a 
tenancy  by  the  curtesy,  is  an  exception  to  the 
general  rule,  and  requires  an  actual,  as  dis- 
tinguished from  a  legal  seisin.  Watkins,  in 
his  Treatise  on  the  Law  of  Descents  (Wat.  on 
Desc.,  38),  lays  it  down  that  "  if  hereditaments 
descend  to  a  daughter,  and  such  heiress  has  a 
seisin  in  law,  unrebutted  by  another  seisin,  yet 
such  seisin  in  law  will  not  entitle  the  husband 
to  the  curtesy."  But  a  widow  may  claim  her 
dower,  where  her  husband  has  only  a  seisin  in 
law,  and  he  dies  before  entrv.  (Wat.  on  Desc., 
32.) 

Possession  follows  the  right  in  regard  to 
wild  lands,  for  every  purpose  except  that  of  a 
tenancy  by  the  curtcsy  ;  but  it  is  this  peculiar 
estate,  which  is  not  to  be  favored,  in  which  the 
law  requires  an  actual  seisin. 
JOHNS.  REP..  8. 


The  land  is  situated  near  Goshen,  an  old 
settled  town ;  Vincent  Matthews  might  have 
entered  and  improved  in  1764.  There  ;was  an 
entry  and  partition  made  in  1715.  It  was,  in, 
fact,  settled  and  improved  by  the  defendant 
and  others  in  1772. 

The  statute  says,  no  entry  shall  be  made, 
&c. ,  until  20  years  after  the  right  or  title  des- 
cended or  accrued.  Now  the  right  accrues 
whenever  a  person  becomes  possessed  of  a 
right  of  entry.  Mrs.  Matthews  had  a  seisin 
in  law,  until  1772,  when  she  was  devested  of 
that  seisin,  and  driven  to  her  right  of  entry. 

*KENT,  Ch.J.,  delivered  the  opinion  [*26J> 
of  the  court : 

The  defense,  in  this  cause,  turns  wholly 
upon  the  question,  whether  the  right  of  re- 
covery is  not  barred  by  the  statute  of  limita- 
tions. 

The  lessor  of  the  plaintiff  was  an  infant 
when  the  adverse  possession  began,  in  the  year 
1772.  But  admitting  that  the  father,  Vincent 
Matthews,  was  tenant  by  the  curtesy,  there 
was  then  a  particular  estate  for  life  in  the 
premises  existing,  and  no  right  of  entry  had 
descended,  or  could  vest  in  her,  during  the 
continuance  of  that  estate.  It  was  declared, 
in  Juckson  v.  Schoonmaker  (4  Johns.  Rep., 
390),  to  be  the  law,  that  the  statute  of  limita- 
tions did  not  affect  the  right  of  a  remainder- 
man during  the  continuance  of  a  particular 
estate  ;  nor  would  the  acts  or  laches  of  a  ten- 
ant of  the  particular  estate  affect  the  party  en- 
titled in  remainder.  The  right  of  entry  of 
the  lessor  did  not  accrue,  and  could  not  exist 
during  the  estate  by  the  curtesy.  That  estate 
ceased  by  the  death  of  Matthews,  in  1784,  and 
had  she  been  under  no  disability,  she  would 
then  have  been  bound  to  have  brought  the 
suit  within  20  years  thereafter,  but  she  was  at 
that  time  &feme  covert,  and  protected  from  the 
statute  of  limitations,  by  the  proviso  in  favor 
of  the  disability  of  coverture.  (Laws,  Vol.  I., 
563  ;  2  R.  8.,  295,  sec.  16.)  This  is  not  a  case 
of  cumulative  or  successive  disabilities,  and 
we,  at  present,  have  no  concern  with 
any  question  to  which  they  might  give 
rise.  The  coverture  was  the  first  and  only 
disability  existing,  when  her  right  of  entry 
accrued,  and  that  is  expressly  saved  by  the 
statute. 

There  is  no  bar  to  the  plaintiff's  right  of  re- 
covery, under  the  statute  of  limitations,  pro- 
vided her  father  was  a  tenant  by  the  curtesy, 
and  this  is  the  next  and  only  real  point  in  the 
case. 

There  was  no  jwdi*  ]*nt*ex*io,  or  possession 
in  fact  of  the  premises,  in  the  popular  sense 
of  the  words,  by  either  Matthews  or  his  wife, 
during  the  coverture  ;  for  the  lands  continued 
vacant,  or  remained  as  new  lands,  wild  and 
"uncultivated,  from  the  date  of  the  1*2 7<> 
patent  in  1704,  to  the  time  of  the  commence- 
ment of  the  adverse  possession  in  1772.  The 
title  under  the  patent  loan  undivided  eiirhth 
part  of  the  premises,  clearly  existed  in  Mat- 
thews'  wife.  She  derived  it  by  will  from  her 
mother,  who  was  one  of  the  four  co-heirs  of 
Henry  Van  Ball.  The  question  is,  was  she 
not  to  be  considered  as  seised  in  fact  of  these 
premises,  so  as  to  enable  her  huslmnd  to  be- 
come a  tenant  bv  the  curtesy  ?  To  deny  this, 
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would  be  extinguishing  the  title  of  tenant  by 
the  curtesy,  to  all  wild  and  uncultivated  land. 
It  has  long  been  a  settled  point,  that  the  owner 
of  such  lands  is  to  be  deemed  in  possession, 
so  as  to  maintain  trespass.  The  possession  of 
such  property  follows  the  title,  and  so  contin- 
ues, until  an  adverse  possession  is  clearly  made 
out.  This  is  the  uniform  doctrine  of  this 
court,  and  there  is  no  reason  why  the  same 
rule  should  not  apply  when  the  title  by  cur- 
tesy is  in  question.  To  require  the  actual  oc- 
cupation of  such  lands,  during  the  coverture, 
would  be  an  unreasonable,  if  not  an  imprac- 
ticable requisition.  The  general  language  of 
the  English  cases  is,  that  there  must  have 
been  actual  entry,  but  the  rule  had  reference 
to  inclosed  or  cultivated  lands.  We  must 
take  the  rule  with  such  a  construction  as  the 
peculiar  state  of  new  lands  in  this  country  re- 
quires ;  and  this  may  be  done  without  any  de- 
parture from  the  spirit  and  substance  of  the 
English  law.  Some  of  the  old  books  would 
not"  allow  the  curtesy,  without  actual  entry 
upon  the  lands,  even  though  it  appeared  to 
have  been  impossible  for  the  husband,  with 
the  utmost  diligence,  to  have  made  the  entry 
during  the  coverture.  (Perkins,  470 ;  Doct.  & 
Stud.,  Dial.,  2,  ch.  15.)  But  Lord  Coke  talks 
more  reasonably.  He  says,  that  if  a  man 
seised  of  an  advowson,  or  rent  in  fee,  has  issue 
a  daughter,  who  is  married  and  has  issue,  and 
he  then  dies  seised,  and  the  wife,  before  the 
rent  became  due,  or  the  church  became  void, 
27 1*]  dies,  she  had  but  a  seisin  in  *law,  and 
yet  her  husband  shall  be  a  tenant  by  the  cur- 
tesy, because  he  could  by  no  industry  attain 
to  any  other  seisin.  Et  impotentia  excusat  legem. 
(Co.  "Litt.,  29  a.)  The  letter  of  the  rule  was 
very  much  relaxed  by  Lord  Hardwicke.  In 
De  Grey  v.  Richardson  (3  Atk.,  469)  he  allowed 
the  curtesy  in  lands  on  which,  when  they  de- 
scended to  the  wife,  there  were  leases  for 
years  existing,  and  a  rent  incurred  which  re- 
mained due  during  three  months  of  the  covert- 
ure, and  into  which  lands  she  made  no  entry, 
nor  received  any  payment  during  her  life.  He 
professed  to  decide  the  case  as  a  question  of 
law,  and  said  that  this  was  such  a  possession 
in  the  wife  as  made  the  husband  tenant  by  the 
curtesy.  In  another  case  before  Lord  Hard- 
wicke, of  Sterling  v.  Penlinaton  (1  Viner,  149, 
pi.  11),  he  allowed  this  title,  when  the 
wife  had  been,  in  fact,  denied  posses- 
sion during  the  coverture,  by  a  tenant  in 
common,  who  supposed,  through  mistake, 
that  the  wife's  right,  as  heir,  had  not  then 
accrued. 

These  cases  are  as  strong  as  the  present,  and 
prove  that  actual  entry,  or  pedisposseszio,  is  not 
absolutely  requisite,  and  that  if  the  party  is 
constructively  seised  in  fact,  it  will  be  suffi- 
cient. 

The  court  are,  accordingly,  of  opinion  that 
the  plaintiff  is  entitled  to  recover  one  undivid- 
ed eighth  part  of  the  premises. 

Judgment  for  the  plaintiff. 

Cited  in— 13  Johns.,  468;  14  Johns.,  406;  15  Johns., 
117  ;  5  Cow.,  96  ;  12  Wend.,  679 ;  17  Wend.,  46  ;  6  Hill, 
331:  43  N.  Y.,  548;  59  N.  Y.,  136;  15  Barb.,  494;  56 
Barb.,  173;  2  Abb.  Pr.,  312 :  37  Super..  199 ;  42  Wis., 
466 :  1  Peters,  506. 
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*HALLET  [*272 

THE  COLUMBIAN  INSURANCE  COM- 
PANY. 

Marine  Insurance — Four  Months'  Charter  to 
Master — Owner  pro  hac  vice — Conversion  not 
Barratry — Insurer  not  Liable. 

A,  the  owner  of  a  vessel,  by  a  charter-party,  let 
the  whole  vessel  to  B  the  master,  for  4  months,  and 
B,  covenanted  to  victual  and  man  the  vessel  at  his 
own  cost. 

Goods  were  shipped  by  different  persons,  for  St. 
Thomas,  but  the  master,  instead  of  going  to  St. 
Thomas,  went  to  Porto  Rico,  and  there  disposed  of 
the  cargo,  and  the  vessel  was  sold. 

C,  a  snipper  of  goods,  brought  an  action  on  a  pol- 
icy of  insurance,  fora  total  loss,  by  barratry  of  the 
master.  It  was  held  that  the  master  was  owner  pro 
hac  vice,  and  though  his  conduct  was  in  iteelf  bar- 
ratrous, yet  being  owner  for  the  voyage,  it  did  not 
amount  to  barratry ;  and  the  insurers  were,  there- 
fore, not  liable.  The  rule  of  law  is  general,  and  is 
applied  as  well  to  the  innocent  owner  of  goods;  as 
to  the  owner  of  the  ship,  who  consents  to  the  fraud 
of  the  master.* 

Citations— Cowp.,  142;  1  Johns.,  229;  3Esp.  N.  P., 
27  ;  Marsh..  528  n. ;  1  T.  R.,  323  ;  Id.,  330 ;  1  Emerig., 
370;  2  Johns.  Cos..  188. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  a  cargo  laden  on  board  a  vessel,  called 
the  Cornelia,  on  a  voyage  at  and  from  New 
York  to  St.  Thomas.  The  policy  was  dated 
20th  January,  1807.  The  declaration  was  for 
a  total  loss,  by  barratry  of  the  master.  Plea 
non  assumpsit. 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  December,  1810,  before  the  Chief 
Justice. 

The  policy  and  interest  of  the  plaintiff  were 
admitted.  From  the  testimony  of  the  mate, 
it  appeared  that  the  vessel  sailed  from  New 
York,  about  the  19th  January,  1807,  on  the 
voyage  insured.  They  experienced  bad 
weather,  and  were  obliged  to  throw  overboard 
some  part  of  the  cargo,  being  two  casks  of 
hardware,  and  one  cask  of  nails,  and  some 
codfish  and  cheese.  Having  fallen  to  leeward 
of  St.  Thomas,  the  master,  on  coming  off  St. 
Juan,  in  the  island  of  Porto  Rico,  declared 
his  intention  to  put  into  that  port,  and  accord- 
ingly went  in  there  on  the  5th  of  January, 
1807.  The  vessel  might  have  easily  beat  up  to 
St.  Thomas,  and  would  have  probably  reached 
that  island  the  next  day.  The  cargo  which 
consisted  of  hardware  and  provisions,  shipped 
by  different  persons,  was  landed,  and  was  in 
good  order ;  some  repairs  were  made  to  the 

*Marcerdier  v.  Chesapeake  Ins.  Co.,  8  Crunch,  39. 
But  barratry  may  be  committed  by  the  master  in 
respect  to  the  cargo,  though  the  owner  of  the  car- 
go is  at  the  same  time  the  owner  of  the  ship,  and 
though  the  master  is  also  the  supercargo  or  con- 
signee for  the  voyage.  Cook  v.  Commercial  Ins. 
Co.,  11  Johns.  Rep.,  40. 


NOTE.— Marine  Insurance— Barratry— Definition* 
— General  principles. 

"Barratry  in  Enylixh  law  may  lie  xaid  to  compre- 
hend not  only  every  species  of  fraud  and  knavery 
covinously  committed  by  the  master  with  the  in- 
tention of  benefiting  himself  at  the  expense  of  his 
owners,  but  every  willful  acton  his  part  of  known 
illegality,  gross  malversation  or  criminal  negligence 
by  whatever  motive  induced,  whereby  the  owners  or 
the  charterers  of  the  ship  (in  cases  where  the  latter 
are  considered  owners  pro  tempore)  are  in  fact  dam- 
nified." Arnould's  Marine  Insurance,  5th  Ed.,  761. 

"  What  barratry  is,  has  been  much  disputed,  and  may 
not  be  yet  quite  settled  :  but  we  hold  it  to  be  any 
wrongful  act  of  the  master,  officers  or  crew  done 
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vessel,  which  did  not  cost  more  than  $100 ; 
the  cargo  might  easily  have  been  carried  to 
St.  Thomas  ;  the  two  islands  being  near  each 
other,  separated  only  by  a  narrow  passage  ; 
and  there  was  a  daily  intercouse  between 
them  by  boats  and  vessels.  The  cargo  was 
left  at  St.  Juan,  and  the  vessel  was  afterwards 
sold  there,  and  King,  the  master,  continued  to 
have  charge  of  her.  and  went  in  her  a  voyage 
to  St.  Croix,  and  from  thence. to  St.  Thomas, 
from  whence  he  returned  to  St.  Juan,  and 
273*]  *afterwards  made  several  voyages  be- 
tween the  West  India  islands  and  the  Spanish 
Main. 

From  the  depositions  of  the  consignees  of 
the  goods  of  the  plaintiff,  taken  at  St.  Thomas, 
it  appeared  that  they  received  a  letter  from 
the  plaintiff,  dated  the  15th  January,  1807, 
mentioning  that  he  should  make  a  shipment 
to  them  by  the  Cornelia,  to  sail  in  five  days, 
of  about  200  barrels  of  flour,  &c.,  but  they 
heard  nothing  of  the  vessel,  except  from  re- 
port (which  was  that  the  Cornelia  had  put  into 
St.  Juan  in  distress,  and  the  vessel,  after  being 
surveyed,  was  condemned  and  sold,  and  pur- 
chased by  the  master  and  repaired),  until  she 
arrived  at  St.  Thomas  from  St.  Croix,  in  bal- 
last, when  the  consignees  applied  to  the  mas- 
ter, and  demanded  the  goods  consigned  to 
them  by  the  plaintiff,  and  the  master  answered 
that  the  vessel  during  her  voyage  from  New 
York  was  in  such  distress,  that  he  had  been 
obliged,  for  the  preservation  of  the  lives  of 
himself  and  crew,  to  throw  the  goods  over- 
board ;  the  vessel  left  St.  Thomas  for  Cura- 
coa. 

The  defendants  produced  in  evidence  a 
charter-party,  dated  the  17th  December,  1806, 
made  between  Dunstan  and  Denniston  Wood, 
owners  of  the  sloop  Cornelia,  and  William 
King,  master,  by  which  the  owners  granted 
and  let  to  freight  the  said  vessel  to  the  master, 
from  the  date,  for  and  during  such  time  as  the 
master  might  choose  to  employ  her,  provided 
it  should  not  exceed  four  months,  for  and  at 
the  rate  of  $158  per  month  ;  and  the  owners 
covenanted  to  put  the  vessel  in  good  repair, 
and  keep  her  in  repair,  during  the  time  she 
was  employed  by  the  master,  at  their  own 
cost,  and  that  the  vessel  should  be  at  the  risk 
of  the  owners,  during  all  the  time  ;  and  the 
master  was  allowed  until  the  7th  April,  1807, 
to  pay  the  hire  of  the  vessel,  unless  she  should, 
before  that  time,  be  delivered  up  to  the  own- 
ers, or  lo-it.  And  in  consideration  of  the  prem- 
ises, the  master  covenanted  to  take  and  employ 
the  vessel  on  the  terms  mentioned,  and  to 


:  *"  victual  and  man  her  at  his  own  [*274 

cost  and  charges,  until  she  should  be  delivered 

back  to  the  owners,  or  be  lost ;"  and  that  he 

'.  would  pay  for  the  use  of  the  said  vessel,  at  the 

|  rate  of  $158  per  month,  &c. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved the  conduct  of  the  master  amounted  to 
barratry,  and  he  thought  it  did,  to  find  a  ver- 
;  diet  for  the  plaintiff  for  a  total  loss  ;  and  the 
!  jury  found  a  verdict  for  the  plaintiff  for  a 
'  total  loss. 

A  motion  was  made  to  set  aside  the  verdict, 
;  and  for  a  new  trial. 

Messrs.  S.  Jones,  Jun.,  and  C.  I.  Bogert,  for 

the  defendants,   contended    that  the  master 

was  owner  of  the  vessel,  pro  hac  vice,  and,  as 

such  owner,  could  not  commit  barratry,  which 

is  an  act  committed  by  the  master  or  mariners, 

|  for  a  fraudulent   or  unlawful  purpose,  con- 

|  trary  to  their  duty  to  their  owners.     Where 

I  there  is  an  absolute  letting  to  hire,  and   the 

!  hirer  pays  the  master  and  crew,  and  has  the 

'  complete  control  of  the  vessel,  he  is  consider- 

1  ed  as  owner,  pro  ftac  vice.  In  M'lntyre  v.  Broicn 

|(1   Johns.    Rep.,  229;  Cowp.,  143)  the  court 

considered  these  circumstances  as  decisive  of 

the  ownership  for  the  voyage.     If  the  same 

person  be  both  owner  and  master,  he  cannot 

commit  barratry.     If  the  owner  assents  to  the 

act  of  the  master,  it  is  not  barratry  (Marsh,  on 

Ins.,  528  ;  1  Term  Rep.,  327;  3  Caiues,  I  ;    4 

i  Term  Rep.,  33):  and  the  shipper  of  the  goods 

i  must  resort  to  his  action  against  the  master  or 

i  ship  owner  for  the  fraud. 

Mr.  Wells,  contra,  insisted  that  the  present 
case  was  distinguishable  from  those  which  had 
been  cited,  and  that  the  general  rule  about 
barratry  was  not  applicable.  The  plaintiff  is 
an  innocent  shipper  of  goods,  and  cannot  be 
considered  as  consenting  to  the  act  of  the 
master,  nor  ought  he  to  be  affected  by  his 
acts,  or  the  conduct  of  the  owner  pro  hac  vice. 
Suppose  the  owner  of  the  goods  should  assent 
to  the  barratry,  and  the  owner  of  the  vessel 
does  not  consent  ;  then  the  owner  of  the  goods 
*might,  nevertheless,  recover  for  the  [*27£» 
barratry,  if  it  is  to  be  considered  as  an  act 
done  against  the  owner  of  the  vessel  only. 

The  true  principle  is,  that  a  party  cannot 
recover  on  the  ground  of  an  act  of  barratry, 
to  which  he  has  consented  ;  but  if  committed 
without  his  consent,  ho  may  recover.  Millar 
(Millar  on  Ins.,  165,  167),  in  his  Treatise  on 
Insurance,  vindicates  this  distinction,  though 
it  must  be  admitted  that  the  decisions  in  the 
English  courts  are  against  it.*  Hut  in  Kfmlrirk 
v.  Delajield  (2  Caines,  67,  73)  the  present  Chief 


apainst  tho  OWIHT.  »*»****  flic-  act  must  Ix- 
wrongful  in  itself  und  wrongfully  intended.  *  *  *  » 
But  an  intftition  adverse  to  the  owner  is  not  essen- 
tial." 1  Parsons  on  Marine  Insurance,  5fi«,  Off!. 

The  fftinl  of  iiiftirtiltii  nefin*  tn  he  trlini  nrgligrncr 
of  oflieers  or  crew  will  constitute  ttarratry.  See  full 
discussion  in  Patapsco  Ins.  Co.  v.  Coulter.  8  Pot., 
SBi (reviewing authorities).  Also,  Heyinan  v.  Parish. 
SJCmnph.,  14i»:  Karle  v.  Kowcnift,  «  Hast,  P,i; :  Wai- 
den  v.  Flremans'  Ins.  Co.,  I:,' Johns..  1-H;  Wijwlnsv. 
Aniory,  14  Mass.,  1  :  Yallejo  v.  Wheeler,  ( 'owp.,  l£l ; 
(Jrlll  v.  General  Iron  Screw  Collier  Co.,  1  L.  K.  C.  P.. 
000. 

Anyone  trlio  hnunn  iitxnrnhlr  intrrr*!  in  the  ship, 
onr»ro.  or  fn-iirht.  may  insure  that  Interrst  atrnlnst 
barratry.  Stone  v.  National  Ins.  Co.,  lit  Pick.,  :H. 

Deviatbm,  hrrarh  of  imrnintji  of  tiriilntlit]i  or 
apatowt  itticit  ot  prnh  tint e<i  trade  >/•</>  not  ttimiinmc 
the  underwriters  If  it  l>r  hnrralrniix.  Am.  Ins.  Co. 
v.  Dunham,  12  Wend.,  4»E»;  l-r>  Wend.,  ft;  Surklcy  v. 
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Delatield,  2  Caines.  £.*-  ;  Wileocks  v.  I'nlon  Ins.  Co., 
:.'  Minn.,  574  ;  Havelock  v.  HanHll,  :t  T.  H..  T,'.  Sec 
Thurston  v.  Col.  Ins.  Co.,  :»  Cal.,  «». 

Thr  mte  owner  of  the  *liii>  cannot  as  master  com- 
mit Imrratrv  against  other  parties  in  interest.  Mer- 
cardlcr  v.  Chesapeake  Ins.  Co..  *  Cranoh,3B;  Tnjr- 
jrard  v.  Ixirintr.  '"  Mass.,  :EM  ;  1  lurry  v.  IJL  Ins.  Co., 
II  Mart.  1  1  .u.>.  <KX». 

In  Wilson  v.  Gen.  Milt.  Ins.  Co.,  I'.'  Cush..  :M>,  it 
was  held  that  a  i»ut  oitiur  could  not  commit  Imr- 
ratrv. 

To  tho  contrary  Jones  v.  Nicholson,  in  K.xch..  2 


.  ,         ...      . 

It  has  also  lieen  held  that  one  ha\imr  an  ••/'"'"'''' 
till'  cannot  commit  barratry.  Itarry  \  .  l~i.  Ins.  Co.. 
II  Mart.  (|ji.  ).«•). 

See,  also,  Kendrick  v.  Drlaflrld.  2  Cat..  67  ;  Cook  v. 
Com.  Ins.  Co.,  11  Johns.,  4»i;  Koss  \.llunter.4T.U.. 
;C(:  M'Intlrev.  llownc,  1  Johns..  ~1>  ;  Swan  v.  Cnion 
Ins.  Co.,  :i  Wheat..  I«X;  Soaresv.  Thornton.  1  Moore. 
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Justice  seemed  to  think  it  a  question  still  un- 
decided and  open,  whether  barratry,  with  the 
concurrence  of  the  owners  of  the  vessel,  would 
exempt  the  insurer  of  goods  belonging  to  an 
innocent  shipper.  Should  the  question  not  be 
authoritatively  settled,  it  will  not  be  difficult 
to  show  that  the  reason  of  the  rule  that  the 
owner  of  the  ship  cannot  recover  for  barratry 
to  which  he  has  consented,  does  not  apply  to 
an  innocent  shipper  of  goods. 

Though  an  ownership  pro  hoc  vice,  is,  in 
many  cases,  deemed  equivalent  to  an  absolute 
ownership  ;  yet  this  doctrine  ought  to  be  laid 
down  with  this  limitation,  that  he  is  to  be  con- 
sidered owner,  as  far  as  the  persons  dealing 
with  him  know  the  nature  of  the  ownership. 
It  ought  not  to  apply  to  an  innocent  shipper 
of  goods,  who  is  wholly  ignorant  of  the  nature 
of  the  ownership,  or  whether  it  is  absolute  or 
temporary.  The  plaintiff  never  heard  of  the 
charter-party  until  it  was  produced  at  the 
trial.  The  owner  of  a  ship  ought  not  to  be 
permitted  to  hold  himself  out  as  owner,  and 
afterwards,  by  transferring  the  ship  to  the 
master  for  the  voyage,  avoid  all  responsibility 
as  owner,  and  leave  the  shipper  of  goods  to 
look  to  the  master,  who  may  never  return,  or 
be  insolvent.  In  that  way  the  owner  of  the 
vessel  may  concert  with  the  master  to  defraud 
the  owner  of  the  goods,  by  letting  the  vessel  to 
the  master,  with  a  view  to  his  committing  bar- 
ratry, or  running  away  with  the  goods.  The 
owner  of  the  goods  cannot  recover  against  the 
276*]  insurer  ;  and  if  *he  sues  the  owner  of 
the  ship,  he  will  answer  that  she  was  let  to 
the  master,  who  was  owner  pro  hoc  vice,  and 
is  the  only  person  responsible. 

Per  Curiam.  The  master  of  the  vessel  was 
to  be  considered  as  owner  pro  hoc  vice,  or  for 
the  voyage  insured.  There  was  a  complete 
letting  of  the  entire  vessel  for  the  voyage.  The 
master  was  to  victual  and  man  her  at  his  own 
cost.  He  had  the  whole  management  and 
control,  and  according  to  the  principle  estab- 
lished, or  admitted,  in  the  cases  of  Velleijo  v. 
Wheeler  (Cowp.  142),  ATIntyre  v.  Bowiie  (1 
Johns.  Rep.,  229),  and  James  v.  Jones  (3  Esp. 
N.  P.,  27),  the  person  having  such  an  interest 
and  authority  in  the  ship  is  regarded  as  the 
temporary  owner.  There  is  no  doubt  that  the 
master's  conduct  was  fraudulent  and  amounted 
to  barratry,  provided  that  barratry  could  be 
committed  in  the  situation  in  which  he  stood. 
But  it  appears  to  be  perfectly  well  settled,  that 
if  the  master  of  the  ship  be  at  the  same  time 
the  owner,  he  cannot  commit  barratry,  because 
barratry  can  be  only  committed  by  the  master 
or  mariners  in  relation  to  the  owner  of  the  ship. 

He  may,  as  owner  of  the  ship,  make  himself 
liable,  by  his  fraudulent  conduct,  to  the  owner 
of  the  goods,  but  not  as  for  barratry.  (I^ewin, 
v.  Suasso,  Marsh.,  528,  note  •  Nutt  v.  Bordieu, 
1  Term  Rep.,  323.)  It  has  been  suggested  that 
the  reason  of  the  rule  is,  that  no  man  shall  be 
allowed  to  derive  a  benefit  from  his  own  crime, 
which  he  would  do  were  he  to  recover  against 
the  insurer  for  a  loss  occasioned  by  his  own 
act ;  and  that  to  make  the  reason  of  the  rule 
apply,  the  master  should  have  been  owner  of 
the  goods.  The  answer  to  this  is,  that  a  rule 
of  commercial  law,  when  once  settled,  ought 
not  to  be  disturbed,  even  though  the  reason  of 
540 


it  may  be  justly  questioned.  Uniformity  of 
decision  is  of  more  importance  in  such  cases 
than  accuracy  of  reasoning.  That  the  insurer 
should  be  held  responsible  in  any  case  to  the 
owner,  for  the  fraud  *of  the  master  [*277 
(who  is  the  owner's  agent),  has  been  deemed  a 
strange  and  unreasonable  part  of  the  English 
law  of  insurance  (1  Term  Rep.,  330 ;  1  Emerig., 
370  ;  2  Johns.  Cas.,  188)  ;  and  when  we  find 
such  responsibility  limited,  as  in  this  case,  we 
ought  not  readily  to  extend  it,  merely  for  the 
sake  of  giving  more  consistency  to  the  rule. 
As  far  as  the  authorities  have  carried  the  in- 
surer's responsibility  for  barratry,  so  far  we 
ought  to  go,  but  no  farther. 

The  motion,  therefore,  for  a  new  trial  ought  to 
be  granted,  with  costs  to  abide  the  event. 

Overruled— 20  N.  Y.,  441. 

Cited  in— 4  Cow..  481 ;  Hill  &  D.,  329 ;  30  N.  Y. ,  341 ; 
37  Barb.,  120 ;  21  How.  Pr.,  185;  42  How.  Pr.,  327 :  28 
Mich.,  88 ;  12  Wall.,  416. 


CORP  ET  AL. 

THE  UNITED  INSURANCE   COMPANY. 
SAME  v.  THE  SAME. 

SAME 
THE  PHCENIX  INSURANCE  COMPANY. 

Marine   Insurance — Abandonment — When   not 
Justifiable. 

Insurance  from  New  York  to  Leghorn.  The  ves- 
sel sailed  from  New  York  the  first  of  November, 

1807.  On  the  ninth  of  January,  1808,  within  the 
Straits,  and  about  60  or  70  leagues  from  Leghorn, 
the  vessel  was  boarded  by  a  British  vessel  of  war, 
the  commander  of  which  indorsed   her   register, 
warning  her  not  to  proceed  to  Leghorn,  nor  to  any 
port  of  France  or  Spain.  Portugal,  Holland,  Den- 
mark, Tuscany,  Naples,  Ragusa,  the  Republic  of  the 
Seven  Islands,  or  to  any  other  country  at  war  with  • 
Great  Britain,  or  from  which  the  British  flag  was 
excluded,  under  pain  of  being  confiscated,  such 
ports  being  declared  to  be  in  a  state  of  blockade,  by 
the  British  orders  in  council  of  the  llth  of  Novem- 
ber, 1807,  and  the  vessel  was  warned  not  to  proceed 
to  any  such  ports,  without  first  stopping  at  a  Brit- 
ish port. 

The  vessel  put  into  Gibraltar,  where  the  captain 
was  informed  of  the  French  and  Spanish  decrees ; 
and  was  refused  a  clearance  to  any  but  a  British 
port.  Under  these  circumstances,  and  fearing  a 
capture,  in  case  he  proceeded  to  any  port  in  the 
Mediterranean,  the  captain  took  a  clearance  for  Fal- 
mouth,  and  sailed  for  that  place  under  British  con- 
voy, where  he  arrived  on  the  twenty-third  of  March, 

1808.  The  insured  abandoned  for  a  total  loss  ;  and 
it  was  held  that  neither  the  fear  of  capture  and  con- 
demnation, nor  the  circumstances  in  which  the  ves- 
sel was  placed,  afforded  a  justifiable  cause  for  aban- 
doning the   voyage,  and   that  the  insurers  were 
discharged. 

The  indorsement  on  the  register,  and  warning  by 
the  British  cruiser,  was  not  an  act  of  search,  or  a 
visit,  within  the  true  construction  of  the  Milan  and 
Aranjuez  decrees,  or  the  law  of  nations;  nor  was 
the  vessel  under  the  restraint  of  princes  at  Gibral- 
tar, a  clearance  not  being  essential,  and  the  threat  of 
British  capture  did  not  amount  to  such  a  restraint. 

Citation— 6  Johns.,  226. 

rPHESE  were  actions  on  three  separate  poli- 
-L  cies  of  insurance.  The  first  was  dated 
the  thirty-first  of  October,  1807,  upon  certain 


NOTE. — Marine  insurance— Abandonment —  Fear 
of  capture— Warning  not  to  proceed — Indorsement 
on  register.  See  Craig  v.  United  Ins.  Co.,  6  Johns., 

226,  note. 
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articles  (eight  thousand  seven  hundred  and  ' 
fifty  pieces  of  nankeens),  specified  in  the  pol- , 
icy,  as  part  of  the  cargo  of  the  ship  Hero,  Bar- 
nard, master,  valued  at  the  sum  insured,  at 
278*]  *and  from  New  York  to  Leghorn,  at  a 
premium  of  five  per  cent. 

From  the  deposition  of  the  master,  the  fol-  ; 
lowing  facts  appeared  :     The  ship  sailed  about 
the  first  of  November,  1807,  on  the  voyage  in- 
sured.    On  the  ninth  of  January,  1808,  the  I 
Hero  was  boarded  by  a  British  vessel  of  war,  \ 
the  commander  of  which  obliged  the  master  to 
exhibit  the  ship's  papers,  and  indorsed    her  ! 
register  as  follows  :     "  His  B.  M.  sloop  Grass- 
hopper, ninth  of  January,  1808.     Pursuant  to  ! 
His  Britannic  Majesty's  orders  in  council,  you  | 
are  hereby  warned  to  discontinue  your  voy-  [ 
age  to  the  port  of  Leghorn,  upon  pain  of  con- ! 
fiscation  of  ship  and  cargo,  if  found  disobey-  j 
ing  the  above-mentioned  order.     And  you  are,  j 
pursuant  to  further  orders  from  his  said  maj-  j 
esty,  hereby  informed,  that  if  you  are  found  j 
proceeding  to  any  port  or  place  of  France  or 
Spain,  Portugal,  Holland,  Denmark,  Tuscany, 
Naples,  Ragusa,  or  the  islands  lately  compos-  i 
ing  the  Republic  of  the  Seven  Islands,  or  any  ' 
other  country  at  war  with  His  Britannic  Maj- 
jesty,  or  from  which,  though  not  at  war  with 
his  said  majesty,  the  British  flag  is  excluded, 
your  ship  and  cargo  will  be  confiscated  as  law- 
ful prize  to  the  captors,  the  above-mentioned 
ports  being  declared  in  a  state  of  blockade." 
The  commander  of  the  British  ship,  at  the 
same  time,  informed  the  master  of  the  Hero, 
that  in  consequence  of  the  orders  in  council, 
she  would  not  be  permitted  to  proceed  to  Leg- 
horn, or  any  of  the  ports  mentioned  in  the  in- 
dorsement on  the  register,  without  first  stop- 
ping at  some  British  port,  and  that  if  she  at- 
tempted to  proceed  to  any  of  the  said  ports, 
both  ship  and  cargo  would  be  liable  to  be  capt- 
ured by  any  British  vessel  of  war,  and  con- 
demned  as  good  prize.     The   master  of  the 
Hero,  under  these  circumstances,  deemed  it  his 
duty,  and  for  the  interest  of  all  concerned,  to 
touch  at  Gibraltar,  that  being  the  nearest  En- 
glish port,  and  accordingly  arrived  at  Gibraltar, 
with   the    ship  and  cargo,  on    the    eleventh 
279*J  *of  January,  1808,  where  she  was  sub- 
jected to  quarantine,  until  the  twenty-fourth 
of  January.     He  found  at  Gibralter  twenty  or 
thirty  sail  of  American  vessels  bound  up  the 
Mediterranean,  many  of  whom  had  stopped 
there,  in  consequence  of  having  their  registers 
indorsed,  and  being  warned  by  British  cruisers. 
That  about  the  12th  of  January,  the  master  re- 
ceived intelligence  of  certain  decrees  (Milan 
and  Aranjuez)of  the  French  and  Spanish  gov- 
ernments,   declaring  that  any  neutral  vessel 
which  should  suffer  herself  to  be  stopped  or 
visited  by  an  English  ship  or  vessel,  or  should 
have  submitted  to  put  into  an  English  port,  or 
should  pay  any  imposition  to  the  English  gov- 
ernment or  its  officers,  should  thereby  lose  its 
national  character,  be  no  longer  protected  by 
her  flag,   and  he  considered  as  British  prop- 
erty ;  and  that  if  any  such  vessel,  after  having 
thus  lost  her  national  character,  should  enter 
the  harbors  of  France  or  Spain,  or  their  allies, 
or  fall  into  the  hands  of  the  French  or  Span- 
ish,   she   should  be   good   and    lawful    prize. 
These  decrees  were  published  in  the  irazette  at 
Gibraltar.     The  master  believed  that  in  con- 
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sequence  of  these  decrees,  and  the  number  of 
French  and  Spanish  cruisers  in  the  Mediter- 
ranean, the  Hero,  if  she  proceeded  on  her  voy- 
age, would  certainly  be  captured  and  con- 
demed,  determined,  after  taking  the  best  ad- 
vice, to  abandon  the  voyage  to  Leghorn,  and 
return  with  the  ship  and  cargo  to  New  York. 
He  according  applied  to  the  officers  of  the  gov- 
ernment at  Gibraltar,  for  a  clearance  to  the 
United  States,  which  was  refused  ;  and  he  was 
informed  by  the  officers  of  the  government, 
that  no  American  vessel  would  be  permitted 
to  clear  or  depart  from  Gibraltar  for  any  but 
a  British  port.  Not  being  able,  with  the  inter- 
cession of  the  American  consul,  to  obtain  a 
clearance  for  the  United  States,  the  master  de- 
termined to  take  a  clearance  for  Falmouth,  in 
England  ;  hoping,  after  he  had  obtained  his 
clearance  for  Falmouth,  in  England,  and  de- 
parted from  Gibraltar,  he  should  not  be  inter- 
cepted by  any  British  cruiser,  *but  be  [*28O 
allowed  to  proceed  to  the  United  States.  In 
order,  however,  to  ascertain  whether  he  should 
be  interrupted,  if  found  proceeding  to  the 
United  States,  with  the  clearance  for  Fal- 
mouth, the  master,  on  the  twenty-eighth  of 
February,  1808,  applied  to  the  commander  of 
a  British  man-of-war,  the  Windsor  Castle,  ly- 
ing in  Gibraltar,  and  stated  that  he  had  ob- 
tained a  clearance  for  Falmouth,  and  desired 
to  know  if  he  would  be  interrupted  by  British 
cruisers,  if  he  attempted,  after  leaving  Gibral- 
tar, to  proceed  to  the  United  States.  He  was 
informed  by  the  British  commander,  that  if 
he  attempted  to  proceed  from  Gibraltar,  for 
any  but  a  British  port,  he  would  be  liable  to 
be  "captured  by  any  British  cruiser,  and  con- 
demned. The  master,  under  these  circum- 
stances, and  with  the  advice  of  the  American 
consul,  set  sail  on  the  twenty-ninth  February, 
1808,  from  Gibraltar,  under  convoy  of  a  Brit- 
ish vessel  of  war,  for  England.  During  the 
voyage,  the  vessels  under  convoy  were  chased, 
on  the  seventeenth  of  March,  by  two  French 
frigates,  when  the  convoy  made  a  signal  for 
the  vessels,  under  her  charge,  to  part,  and 
make  the  best  of  their  way  to  the  port  of  des- 
tination. The  Hero  accordingly  parted  from 
the  convoy,  and  arrived  at  Falmouth,  in  En- 
gland, on  the  twenty-third  of  March. 

The  master  further  deposed  that  it  was  sole- 
ly the  fear  of  capture  and  condemnation,  in 
proceeding  to  the  port  of  Leghorn  or  to  any 
other  port  in  the  Mediterranean,  which  in- 
duced him  to  break  up  the  voyage,  and  not  at- 
tempt to  proceed  to  any  port  in  the  Mediter- 
ranean, and  that  in  everything  relative  to  the 
ship  and  cargo,  and  the  intended  voyage,  he 
acted  with  the  best  advice,  and  solely  for  the 
interest  of  all  concerned. 

On  his  cross-examination,  the  master  stated 
that  when  he  was  boarded  by  the  Grasshop- 
per, he  was  within  the  Straits,  and  about  sixty 
or  seventy  leagues  from  Leghorn,  and  after 
his  register  was  indorsed,  he  was  verbally  di- 
rected by  the  commander  to  touch  at  Gibraltar 
before  he  pursued  bis  voyage  ;  that  at  the  time 
he  was  boarded,  he  had  *been  beating  [*2H  1 
for  several  days  against  a  Levanter,  an  easterly 
wind  prevailing  in  that  sen.  which  continued 
several  days  after  his  arrival  at  Gibraltar  :  and 
that  had  lie  IHH-II  left  to  pursue  his  voyage,  it 
would  have  taken  ten  or  twelve  davs  to  reach 
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Leghorn,  during  which  time  he  could  not  have 
failed  to  have  fallen  in  with  French  and  Span- 
ish, as  well  as  British  cruisers. 

It  was  admitted  that  the  plaintiff  had  made 
due  proof  of  interest,  and  had  duly  abandoned. 
The  British  orders  in  council  of  the  eleventh 
of  November,  1807,  the  Milan  decree  of  the 
twenty-fifth  of  December,  1807,  and  the  Aran- 
juez  decree  of  the  third  of  January,  1808, were 
read  in  evidence. 

The  policies  in  the  first  two  causes  contained 
the  following  written  clauses :  Warranted 
American  property;  proof  whereof ,  if  required, 
to  be  made  here  only.  In  case  of  capture  or 
detention,  not  to  abandon  in  less  than  six 
months  after  advice  thereof  at  this  office,  or 
until  after  condemnation.  If  turned  away  for 
attempting  a  blockaded  port,  the  assured  to 
be  at  liberty  to  proceed  to  a  port  not  block- 
aded. 

In  the  third  cause,  the  policy  contained  the 
following  written  clause  :  ' '  Warranted  Ameri- 
can property  ;  proof  to  be  required  here  only. 
Also  warranted  not  to  abandon,  if  detained  or 
captured,  until  after  detention  of  six  months, 
unless  previously  condemned,  nor  if  refused 
admittance,  or  turned  away,  but  may  proceed 
to  another  near  open  port. 

A  verdict  was  taken  for  the  plaintiff  for  a 
total  loss,  with  liberty  to  either  party  to  turn 
the  case  into  a  special  verdict.  The  other  two 
causes  being  similar,  it  was  agreed  that  they 
should  abide  the  event  of  the  first. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  n^w  trial. 

Mr.  Golden,  for  the  plaintiff.  Most  of  the 
points  arising  in  this  case  were  decided  in  the 
282*]  case  of  Craig  v.  The  United  *In*.  Co.  (6 
Johns.  Rep.,  236).  There  are  some  facts,  how- 
ever, which  distinguish  the  present  from  that 
case.  The  terms  of  the  indorsement  on  the 
register  of  the  Hero  are  much  stronger  and 
more  comprehensive  than  those  used  in  the 
case  of  the  Amiable  Matilda.  The  going  into 
Gibraltar  was  justifiable.  This  was  not  ques- 
tioned in  Craig  v.  The  United  Ins.  Co.  After 
the  arrival  of  the  Hero  in  that  port,  she  was 
under  continual  restraint  by  the  British  gov- 
ernment. She  was  refused  a  clearance  to  any 
but  a  British  port,  and,  after  obtaining  a  clear- 
ance, the  master  was  informed  that  he  would 
be  captured  and  condemed,  if  he  attempted  to 
return  to  the  United  States.  The  ground  of 
abandonment  is  a  restraint  of  princes,  "not  the 
fear  of  capture. 

Again,  there  was  a  justifiable  cause  for  aban- 
doning the  voyage,  on  the  ground  of  the  port 
of  destination  being  shut,  It  is  admitted 
that  the  plaintiffs  have  duly  abandoned  for  a 
total  loss — that  is,  for  whatever  was  a  justifi- 
able cause. 

Messrs.  Hoffman  and  T.  A.  Emmet.  Every 
point  that  can  arise  in  this  cause  has  already 
been  decided  in  the  cases  of  Craig  v.  The 
United  Ins.  Co. ,  and  Tenet  v.  The  Phtentx  Ins. 
Go.  (7  Johns.  Rep.,  363).  There  is  no  sub- 
stantial difference  between  this  case  and  that 
of  Craig  v.  The  United  Ins.  Co. 

The  clause  in  the  policy  had  reference  to  the 
turning  away  from  a  blockaded  port,  not  to 
the  new  practice  of  turning  away  under  orders 
of  council.  The  clause  provides  that  in  case 
the  port  of  destination  is  blockaded,  the  in- 
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sured  may  be  at  liberty  to  go  to  a  port  not 
blockaded.  There  is  no  evidence  that  Leghorn 
was.  in  fact,  blockaded.  If  not,  the  master 
ought  to  have  proceeded.  If  Leghorn  was 
blockaded,  then  he  ought  to  have  gone  to  a 
port  not  blockaded.  But  the  master  elected  to 
go  into  Gibraltar.  He  was  not  compelled  to 
go  in  there ;  he  had  passed  that  port,  and  he 
returned.  The  neutral  is  *not  bound  [*283 
to  obey  the  orders  of  a  belligerent,  unless  the 
belligerent  has  a  right,  by  the  law  of  nations, 
to  order.  There  was  no  "prohibition  as  to  the 
ports  in  the  Ecclesiastical  States,  in  Italy  ;  the 
British  flag  was  not  excluded  from  any  places 
within  the  papal  territories.  The  Hero  might, 
then,  have  proceeded  to  Civita  Vecchia.  A 
head  wind  or  Levanter  was  no  excuse  for  not 
proceeding  there,  or  to  the  nearest  open  port  to 
Leghorn.  She  might  have  gone  to  Messina ; 
the  French  have  never  occupied  the  island  of 
Sicily.  Why  not  go  to  Malta?  If  she  had  gone 
to  Malta,  she  might  have  left  it  before  hearing 
of  the  French  and  Spanish  decrees.  We  say, 
then,  on  the  principle  of  the  decision  in  the 
case  of  Tenet  v.  The  Plutnix  Ins.  Co. ,  the  go- 
ing into  Gibraltar  was  a  deviation.  The  vessel 
lay  in  that  port  a  month  after  the  expiration  of 
her  quarantine,  without  any  cause  assigned  for 
the  delay. 

If  she  rightfully  went  into  Gibraltar,  then 
the  policy  by  the  United  Ins.  Co.  was  at  an 
end  ;  for  the  clause  does  not  protect  her  in  go- 
ing to  more  than  one  port  not  blockaded.  If 
the  words  "near  open  port"  mean  the  nearest 
port  geographically,  and  all  the  ports  in  the 
Mediterranean,  except  Gibraltar,  were  shut, 
then  that  was  the  nearest  open  port,  and  the 
policy  by  the  Phcenix  Ins.  Co.  ended  there. 

It  is  said  that  after  the  Hero  arrived  at  Gib- 
raltar, she  was  under  restraint ;  but  there  was 
no  restraint,  except  the  refusal  of  a  clearance 
to  any  other  than  a  British  port,  A  clearance 
is  matter  of  form.  It  is  the  common  practice 
to  take  a  clearance  for  one  port  and  go  to 
another.  After  clearing  for  England,  she 
might,  when  at  sea,  have  gone  were  she 
pleased.  Then  why  not  go  to  Leghorn  or  the 
United  States?  The  master  states  the  reason — a 
fear  of  capture  by  the  English.  The  case 
then  comes  precisely  to  that  of  Craig  v.  The 
United  Ins.  Co. 

*Again,  we  may  say,  if  all  the  ports  [*284 
were  shut  except  Falmouth,  or  a  port  in  En- 
gland, then  Falmouth  became  the  nearest  open 
port,  and  the  voyage  ended  there. 

Mr.  Harison,  in  reply.  We  do  not  mean  to 
controvert  the  case  of  Craig  v.  The  United  Ins. 
Co. ,  but  we  contend  that  this  case  is  distinguish- 
able from  it. 

The  clauses  in  these  policies  were  not  insert- 
ed with  a  view  to  the  circumstances  which  act- 
ually took  place.  If,  then,  as  has  been  said, 
they  did  not  refer  to  the  orders  in  council,  the 
case  must  be  decided  as  if  no  such  clauses  had 
been  inserted. 

Admitting  that  the  indorsement  on  the  regis- 
ter, and  all  the  acts  of  the  British  officers, 
were  against  the  law  of  nations,  and  unauthor- 
ized, still  the  master  is  to  be  considered  under 
the  restraint  and  coercion  of  princes  or  powers. 
It  is  true,  the  master  of  the  Hero  was  not 
bound  to  obey  ;  but  as  he  was  unable  to  resist 
British  capture,  he  was  under  coercion  and  re- 
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straint.     Had  he  attempted  to  have  gone  to  ! 
Civita  Vecchia,  he  would  have  been  liable  to 
seizure  by  the  British.     Under  the  new  and 
unforeseen  circumstances  which  took   place,  i 
the  going  into  Gibraltar,  was  an  act  of  neces-  j 
sity  and  prudence,  and  perfectly  justifiable. 

The  Hero  could  not  go  to  Leghorn  without  ; 
being  seized.     Had  she  attempted  to  sail  from 
Gibraltar  without  a  clearance,  she  would  have  j 
been  liable  to  seizure  ;  and  if,  after  her  depart- 1 
ure,  with  a  clearance,  she  had  steered  a  differ-  j 
ent  course  than  that  which  was  in  the  route  to 
the  port  in  her  clearance,  she  would  have  been  j 
seized.     Falmouth  was  a  port  of  necessity,  not  [ 
of  choice.     Being  under  convoy  for  that  port,  | 
she  was  compelled  to  proceed  to  Falmouth.  i 
The  voyage  was  not  abandoned  quui   timet 
merely  ;  but  there  was  an  actual  interposition 
of  power  and   force,  which  amounts  to  a  re- 
straint of  princes,    within   the   terms  of   the 
policy. 

285*]  *VAN  NESS,  J.  This  case  cannot  be 
materially  distinguished  from  that  of  Craig  v. 
The  United  Inn.  Co.  (6  Johns.  Report,  226). 
The  voyage  was  voluntarily  abandoned  at 
Gibraltar,  from  fear  of  capture  by  French  and 
Spanish  cruisers,  if  the  ship  proceeded  on  her 
voyage  to  Leghorn.  This  is  stated  by  the  cap- 
tain to  have  been  the  cause  of  breaking  up  the 
voyage  ;  and  it  is  a  clear  and  well  settled  prin- 
ciple in  the  law  of  insurance,  that  the  fear  of 
loss  is  not  the  loss  itself,  and  is  no  justifiable 
cause  for  abandonment.  Nor  was  the  appre- 
hension of  seizure  and  confiscation  at  Leghorn, 
under  the  Milan  decree  (if  any  such  apprehen- 
sion existed),  sufficient  to  create  a  loss  of  the 
voyage.  There  is  no  evidence  in  the  case  that 
Leghorn  was  blockaded,  or  that  neutral  trade 
with  that  port  was  interdicted  ;  and  it  was,  at 
least,  very  doubtful,  notwithstanding  the  de- 
cree, whether  the  ship  in  question  could  not 
have  safely  entered  and  discharged  her  cargo  at 
Leghorn.  She  had  not  "submitted  to  be 
searched,"  within  any  just  and  equitable  con- 
struction of  the  Milan  decree  ;  for  the  object 
in  boarding  her,  by  the  British  cruiser,  appears 
in  this  case,  as  it  did  in  the  case  of  The  Amiable 
Matilda  (Craig  v.  The  United  Ins.  Co.),  to 
have  been  only  to  warn  the  vessel  not  to  enter 
any  port  in  France,  or  of  her  allies.  The 
British  cruisers  were  directed  by  the  orders  in 
council  of  the  llth  November,  1807,  to  give 
such  warning.  If  the  belligerent  right  of 
search  had  been  exercised  in  this  case,  the  fact 
would  undoubtedly  have  appeared  in  a  more 
explicit  and  decide'd  manner.  The  warning  or 
notice  according  to  the  indorsement  on  the 
register,  is  the  only  evidence  we  have  of  the 
object  of  the  visit,  and  that  object  the  British 
vessels  of  war  were  at  that  time  bound  to  pur- 
sue, in  all  cases,  though  no  search  might  have 
been  intended  or  required.  If  being  boarded 
and  warned  brought  the  ship  within  the  Milan 
decree,  it  might  with  equal  propriety  have 
been  deemed  so,  if  the  ship  had  only  been 
hailed  at  a  distance,  and  interrogated  and 
28O*]  warned  not  to  proceed.  'The  calling 
for  the  papers  appears  to  have  been  only  for 
the  purpose  of  making  the  indorsement,  so  as  to 
leave  fixed  and  conclusive  proof  of  the  fact  of 
notice.  No  other  motive  appears,  or  is  left  to  be 
inferred.  The  captain  states  no  fact  of  any  inter- 
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rogation  or  inquiry  in  relation  to  search,  nor 
what  papers  in  particular  were  produced.  The 
words  of  Milan  decree,  in  order  to  check  its 
severity,  as  much  as  possible,  are  to  be  taken 
in  the  strictest  sense,  as  referring  to  an  actual 
and  perfect  exercise  of  the  right  of  search  into 
the  character  and  quality  of  the  neutral  vessel 
and  her  cargo  ;  and  we  are  to  presume  that  all 
maritime  tribunals  would  have  given  them  that 
construction.  The  plaintiffs,  then,  had  no 
right  to  break  up  the  voyage,  and  throw  the 
loss  of  it  upon  the  insurers,  if  the  peril  of  loss 
at  Leghorn  rested  (as  most  clearly  it  did)  in 
mere  apprehension  and  uncertainty. 

Nor  can  the  vessel  be  considered  as  under 
the  "  restraint  of  princes  "  while  at  Gibraltar. 
She  was  at  liberty  to  depart  when  she  pleased. 
No  clearance  was  requisite.  The  captain  was 
only  threatened  with  danger  of  capture  from 
British  cruiser,  if  he  proceeded  to  any  other 
than  a  British  port.  This  was  a  mere  threat, 
without  any  legal  authority  to  support  it. 
There  was  nothing  to  hinder  the  ship  from 
returning  to  America. 

There  was  no  present  or  existing  restraint. 
The  captain  was  only  menaced  with  danger  in, 
tranxitu.  The  voyage  to  Leghorn  was,  there- 
fore, voluntarily  abandoned  at  Gibraltar,  and 
the  voyage  to  England  voluntarily  undertaken, 
from  mere  prudential  considerations,  with 
which  the  insurer  had  no  concern.  When  the 
voyage  to  Leghorn  was  broken  up,  without 
any  justifiable  cause  of  abandonment,  the  de- 
fendants were  discharged,  and  the  sailing  to 
England  was  the  commencement  of  a  new 
voyage. 

The  plaintiffs  have  not,  therefore,  shown  a 
right  to  recover  ;  and  it  has  become  unneces- 
sary to  decide  another  point  raised  upon  the 
argument,  which  was,  whether  the  return  of 
the  ship  from  the  Mediterranean  to  Gibraltar 
*was,  or  was  not,  a  justifiable  devia-  [*287 
tion  under  the  circumstances  in  which  the  ship 
was  placed.  Il  was,  at  least,  a  very  extraor- 
dinary cause  of  deviation,  and  it  would  be 
difficult  to  maintain  that  the  cause  assigned  for 
it  was  sufficient.  I  am,  therefore,  of  opinion 
that  the  defendants  are  entitled  to  judgment. 

KENT,  Ch.  J.,  THOMPSON,  SPENCER,  and 
YATES,  JJ.,  were  also  of  the  same  opinion. 

Judgment  for  the  defendant*. 


CLEMENT  v.  CROSSMAN. 

Practice —  Writ  of  Error —  3'w    Apixarancc  liy 
Attorney — Serric*  of  Notice. 

Where  a  writ  of  error  is  brought  on  a  judgment 
in  a  court  of  common  pleas,  and  no  attorney  isem- 
ployed  by  the  defendant  in  error,  in  this  court,  the 
service  of  the  assignment  of  errors,  ami  noti<-c  of 
rule  to  join  in  error,  must  l>e  served  on  him  IMTSOH- 
ally,  either  by  delivering  tlie  same  to  him,  or  leav- 
ing them  at  his  dwelling-house,  or  in  such  other 
mode  an  the  court  might  specially  direct,  under  the 
circumstances  of  the  case. 

A  service  of  the  notice,  by  atNxing  it  up  in  the 
clerk's  otticc.  Is  not  suthVicnt. 

Though  a  party  had  not  a  regular  notice  in  writing 
of  a  writ  of  error  being  brought,  or  of  a  judgment 
of  reversal :  yet  if  he  wait  informed  and  sufficiently 
apprised  of  the  iiendeney  of  the  writ  of  error,  to 
have  plead«"d  In  time, and  of  the  Judgment  of  revcis- 
al,  by  default,  in  season  to  have  moved  the  court. 
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at  a  former  term,  to  set  it  aside,  it  is  a  laches,  and 
the  judgment  will  not  be  set  aside,  after  a  term  has 
so  intervened. 

Citation— 1  Johns.,  61. 

JN  ERROR,  from  the  Court  of  Common 
Pleas  of  Genesee  County.  A  judgment 
•was  obtained  by  Grossman,  the  defendant  in 
error,  against  Clement,  in  the  court  below,  in 
June,  1808,  on  which  a  writ  of  error  was 
brought,  and  a  judgment  of  reversal  by  de- 
fault, for  not  joining  in  error,  was  obtained  in 
this  court,  in  August  Term,  1810. 

A  motion  was  now  made,  in  behalf  of  the 
defendant  in  error,  to  set  aside  the  judgment 
of  reversal,  which  was  submitted  to  the  court 
on  affidavits. 

The  attorney  of  the  defendant  in  error 
swore  that  he  was  attorney  for  the  plaintiff  in 
the  court  below,  and  prosecuted  the  suit  for  him 
to  judgment ;  thathe  is  not  an  attorney  of  this 
•court ;  and  never  received  any  notice  of  the 
writ  of  error  being  brought,  nor  any  notice  of 
a  rule  to  join  in  error.  The  defendant  in  error 
also  swore  that  he  never  received  any  notice 
288*]  of  a  writ  of  error  brought  *on  the  said 
judgment,  nor  any  notice  of  a  rule  to  join  in 
error  in  this  cause;  that  he  had  lately  been  in- 
formed of  the  judgment  of  reversal  obtained  in 
this  court,  but  not  in  time  to  make  an  applica- 
tion to  set  it  aside  before  the  present  term. 

The  plaintiff  in  error  made  affidavit  that  he 
informed  the  defendant  in  error,  several  days 
before  the  last  November  Term,  that  the  judg- 
ment had  been  reversed  ;  and  the  defendant  in 
error  had  notice,  more  than  a  year  before,  that 
a  writ  of  error  had  been  brought  in  the  cause. 
That  no  attorney  having  been  employed  by  the 
defendant  in  error  in  this  court,  the  copy  of  the 
assignment  of  errors,  and  notice  of  rule  to  join 
in  error,  were  served,  by  fixing  them  up  in  a 
conspicuous  place,  in  the  office  of  the  clerk  of 
this  court  atUtica.  That  there  being  no  joinder 
in  error,  a  default  was  entered,  and  afterwards 
the  rule  for  judgment  of  reversal  was  entered 
the  15th  of  August,  1810  ;  that  the  writ  of 
error  was  sued  out  in  November,  1809,  and 
the  attorney  of  the  defendant  in  error,  in  the 
court  below,  had  notice  that  such  writ  of  error 
was  brought,  and  endeavored  to  dissuade  the 
plaintiff  in  error  from  prosecuting  it. 

Per  Curiam.  As  no  attorney  was  employed 
on  the  part  of  the  defendant,  the  rule  to  join 
in  error  ought  to  have  been  personally  served 
on  the  defendant,  either  by  delivery  to  him,  or 
by  leaving  it  at  his  dwelling-house,  or  by  some 
other  mode  of  service  which  the  court  might 
specially  direct,  under  the  circustances  of  the 
case.  This  was  the  practice  adopted  in 
Hardenbergh  v.  Thompson  (1  Johns.  Rep.,  61), 
which  was  on  a  certiorari,  and  the  reason  of 
it  applies  equally  to  this  case,  as  the  party 
ought  not  to  lose  the  right  acquired  by 
his  judgment  below,  until  he  has  had  a 
reasonable  opportunity  to  be  heard.  But 
the  principal  point  here  is,  whether  the 
defendant  is  not  too  late  in  his  application,  and 
289*]  whether  he  *has  not  waived  his  right  by 
his  laches.  He  says  he  did  not  hear  of  the  re- 
versal in  time  to  make  application  before  last 
term,  and  that  he  never  received  any  notice  of 
error  being  brought ,  and  his  attorney  below 
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says  the  same  thing.  These  affidavits  are 
rather  loose  and  equivocal.  What  the  defend- 
ant and  his  attorney  mean  by  notice  in  this 
case  is  not  certain.  If  they  mean  a  direct 
regular  notice  in  writing,  that  may  not  have 
been  given,  and  yet  they  may  have  been  suffi- 
ciently apprised  in  season  of  the  pendency  of 
the  writ  of  error  to  have  enabled  the  defend- 
ant to  have  pleaded,  and  such,  it  is  very  proba- 
ble, was  the  fact ;  for  the  plaintiff  swears 
that  the  attorney  below  had  notice  from  him, 
as  early  as  November,  1809,  of  the  writ  of 
error  brought,  and  that  the  defendant  had 
notice  as  early  as  March,  1810.  The  plaintiff 
also  swears  that  before  the  last  November 
Term  he  gave  the  defendant  notice  of  the  re- 
versal of  the  judgment,  and  had  a  particular 
conversation  with  him  upon  the  subject;  and  a 
third  person  also  swears  that  in  November 
last  the  defendant  admitted  to  him  his  knowl- 
edge of  the  reversal  of  the  judgment. 

Here  was  then  a  laches,  in  not  making  appli- 
cation at  the  last  February  Term,  and  it  is  one 
to  which  the  defendant  ought  to  he  held. 

Motion  denied. 

Cited  in— 19  Wend.,  152. 


YATES  «.  LANSING  ET  AL. 

Joint  Action  of  Trespass — Judgment  by  Default 
against  One — Motion  for  Nonsuit — Denied. 

In  a  joint  action  of  trespass  against  three  defend- 
ants, one  of  them  suffered  judgment  to  pass  by  de- 
fault, and  it  was  held  that  the  other  defendants 
could  not  obtain  a  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  as  the  plaintiff,  in  such 
case,  cannot  be  nonsuited.* 

Citations— 1  Burr.,  358;  Cowp.,  483. 

THIS  was  a  joint  action  of  trespass  against 
three  defendants.  A  judgment  by  default, 
for  want  of  a  plea,  was  obtained  in  August,  1810, 
against  one  of  the  defendants  *(S.  [*29O 
Southwick).  The  other  two  defendants 
pleaded. 

A  motion  was  now  made  by  Lansing,  one  of 
the  other  defendants,  for  judgment  as  in  case  of 
nonsuit,  for  not  bringing  the  cause  to  trial. 

It  appeared  that  in  August  Term  last  the 
venue  had  been  changed  from  New  York  to 
Albany  ;  but  that  the  declaration  filed  in  the 
cause  was  not  altered  or  amended  accordingly, 
nor  was  any  new  declaration  required  or 
served 

Per  Curiam.  As  this  was  a  joint  action  of 
trespass  against  three  defendants,  and  one  suf- 
fered judgment  by  default,  the  other  defend- 
ants cannot  obtain  jxidgment,  as  in  cases  of 
nonsuit,  for  the  plaintiff  cannot  be  nonsuited 
in  such  a  case.  He  cannot  be  out  of  court  as 
to  the  defendant  who  suffered  judgment  by 
default.  The  authorities  to  this  point  are, 
Wetter  v.  Ooyton  &  Walker  (1  Burr.,  358),  and 
Harris  v.  Butterley,  &c.  (Cowp.,  483).  It 

*One  of  several  defendants,  though  they  have  sev- 
ered in  their  pleas,  cannot  move  for  judgment  as 
in  case  of  nonsuit.  Jackson  v.  Wakeman,  I  Cowen, 
177 :  Bancroft  v.  Wilson,  2  Cowen.  495.  And  where 
all  the  defendants  join  in  the  motion,  if  it  appears 
that  either  has  no  right  to  move,  as  if  judgment  be 
against  him  by  default,  the  motion  will  be  denied  as 
to  all.  Bancroft  v.  Wilson,  uM,  supra. 

JOHNS.  REP.,  8. 


1811 


THE  PEOPLE  v.  RUGGLES. 


290 


becomes,  therefore,  unnecessary  to  examine 
whether  the  defendants  are  prevented,  by  the 
circumstances  attending  the  change  of  the 
venue,  from  making  the  motion  at  present. 

Notion  denied. 

Cited  in— 10  Wend.,  596. 


THE  PEOPLE  v.  RUGGLES. 
Blasphemy — Offense  at  Common  Law. 

Blasphemy  against  God,  and  contumelious  re- 
proaches, and  profane  ridicule  of  Christ  or  the 
Holy  Scriptures,  are  offenses  punishable  at  the  com- 
mon law,  whether  uttered  by  words  or  writings. 

Wantonly,  wickedly,  and  maliciously  uttering1  the 
following1  words,  "Jesus  Christ  was  a  bastard  and 
his  mother  must  be  a  whore,"was  held  to  be  a  public 
offense,  and  punishable  by  the  common  law  of  this 
State. 

Citations— Preface  St.  Tr.,  p.  8 :  2  St.  Tr.,  273 ;  1 
Vent.,  293 ;  3  Keb.,  607 ;  Tremaine's  PL  of  Crown, 
226 ;  Str.,  834 ;  Fitzgj,  64;  4  Bl.  Com.,  59;  1  Hawk., 
bk.  1,  ch.  5;  1  East,  P.  C.,  3;  Tremaine's  Entries,  225; 
2  Bacon's  Works,  291,  503 ;  Dig.,  bk.  1, 10,  2 ;  Cic.  De 
Legebus,  bk.  2,  passim ;  1  Sid.,  168 ;  Say.,  158 ;  1 
Laws,  224,  405. 

THE  defendant  was  indicted  at  the  General 
Sessions  of  the  Peace,  held  at  Kingsbury, 
in  the  County  of  Washington,  in  December, 
291*]  1810,  for  that  he  did,  on  the  2d  *day 
of  September,  1810,  at  Salem  &c.,  wickedly, 
maliciously,  and  blasphemeously,  utter,  and 
with  a  loud  voice  publish,  in  the  presence  and 
hearing  of  divers  good  and  Christian  people, 
<fcc.,  of  and  concerning  the  Christian  religion, 
and  of  and  concerning  Jesus  Christ,  the  false, 
scandalous,  malicious,  wicked  and  blasphem- 
ous words  following,  to  wit,  "Jesus  Christ 
was  a  bastard,  and  his  mother  must  be  a 
whore,"  in  contempt  of  the  Christian  religion, 
-and  the  laws  of  this  State,  to  the  evil  and  per- 
nicious example  of  all  others,  &c.  The  in- 
dictment was  removed  into  the  Court  of  Oyer 
and  Terminer  and  Jail  Delivery,  held  on  the 
llth  June  1811,  in  Washington  County,  before 
Mr.  Justice  Spencer,  and  the  judges  of  the 
Common  Pleas,  when  the  defendant  was  tried 
and  found  guilty,  and  was  sentenced  by  the 
court  to  be  imprisoned  for  three  months,  and 
to  pay  a  fine  of  $500. 

The  record  of  the  proceedings  and  convic- 
tion. &c.,  having  been  removed  to  this  court. 

Mr.  Wendell,  for  the  prisoner,  now  con- 
tended that  the  offense  charged  in  the  indict- 
ment was  not  punishable  by  the  law  of  this 
State,  though  he  admitted  it  was  punishable 
by  the  common  law  of  England,  where  Chris- 
tianity makes  part  of  the  law  of  the  land,  on 
account  of  its  connection  with  the  Established 
Church.  In  England,  apostacy,  heresy  revil- 
ing the  ordinances  of  the  Established  Church, 
and  non-conformity,  are  made  punishable  by 
statute.  But  from  the  preamble,  and  the 
provision  of  the  constitution  of  this  State,  and 
the  silence  of  the  Legislature,  it  was  to  be  in- 
ferred that  Christianity  did  not  make  a  part  of 
the  common  law  of  this  State.  There  are  no 
statutes  concerning  religion,  except  those  re- 
lative to  the  Sabbath,  and  to  suppress  im- 
morality. The  constitution  allows  a  free 
toleration  to  all  religions  and  all  kinds  of  wor- 
ship. The  exception  as  to  licentiousness, 
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refers  to  conduct,  not  opinions.  Judaism 
and  Mahometanism  may  be  preached  here, 
without  any  legal  animadversion.  *For  [*292 
aught  that  appears,  the  prisoner  may  have 
been  a  Jew.  a  Mahometan,  or  a  Socinian  ;  and 
if  so,  he  had  a  right,  by  the  constitution,  to 
declare  his  opinions. 

The  offense  charged  in  the  indictment  at- 
tacks only  the  divinity  of  Christ.  It  is  not  an 
offense  against  religion  in  general  ;  nor  does 
it  affect  moral  evidence,  or  destroy  confidence 
in  human  testimony. 

Mr.  Gold,  contra,  observed  that  the  com- 
mon law  of  England,  as  it  stood  in  1776,  was 
adopted  by  the  constitution,  and  made  part  of 
the  law  of  the  State.  That  blasphemy,  or  the 
contumelious  reproaches  of  our  Saviour,  were 
punishable  by  the  common  law  of  England, 
was  not  on  account  of  there  being  an  estab- 
lished church,  but  it  was  a  principle  coeval 
with  the  English  law,  and  had  stood  unshaken 
amidst  all  the  revolutions  and  changes  in 
Church  and  State. 

Blasphemy  is  defined  by  Blackstone  (4  Bl. 
Com.,  59)  to  be  the  denying  the  being  or  prov- 
idence of  God  ;  contumelious  reproaches  of 
Christ ;  profane  scoffing  at  the  Holy  Scripture, 
or  exposing  it  to  contempt  and  ridicule.  In 
the  case  of  The  King  v.  Woolston  (Str.,  834; 
see  W.  Bl.  Rep.,  398  ;  1  Vent.,  293;  3  Keb., 
607,  621),  the  Court  of  K.  B.  declared  that 
they  would  not  suffer  it  to  be  debated,  wheth- 
er to  write  against  Christianity  in  general  was 
not  an  offense  punishable  ip  the  temporal 
courts,  at  common  law.  While  the  constitu- 
tion of  the  State  has  saved  the  rights  of  con- 
science, and  allowed  a  free  and  fair  discussion 
of  all  points  of  controversy  among  religious 
sects,  it  has  left  the  principal  engrafted  on  the 
body  of  our  common  law,  that  Christianity  is 
part  of  the  laws  of  the  State,  untouched  and 
unimpaired. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  offense  charged  is,  that  the  defendant 
below  did  "wickedly,  maliciously  and  blas- 
phemously utter,  in  the  presence  and  hearing 
of  divers  good  and  Christian  people,  these  false, 
feigned,  scandalous,  malicious,  wicked  and 
blasphemous  words,  to  wit,  "Jesus  Christ  was 
a  bastard  *and  his  mother  must  be  a  [*29IJ 
whore  ;"  and  the  single  question  is,  whether 
this  be  a  public  offense  by  the  law  of  the  land. 
After  conviction  we  must  intend  that  these 
words  were  uttered  in  a  wanton  manner,  and, 
as  they  evidently  import,  with  a  wicked  and 
malicious  disposition,  and  not  in  a  serious  dis- 
cussion upon  any  controverted  point  in  religion. 
The  language  was  blasphemous,  not  only  in  a 
popular,  but  in  a  legal  sense  ;  for  blasphemy, 
according  to  the  most  precise  definitions,  con- 
sists in  maliciously  reviling  God,  or  religion, 
and  this  was  reviling  Christianity  through  its 
author.  (Kmlvn's  Preface  to  the  State  Trials, 
p.  8 ;  see,  also,  Whitlock's  Speech,  State 
Trials,  Vol.  II.  273.)  The  jury  have  passed 
upon  the  intent  or  qitoaninw,  and  if  those 
words  spoken,  in  anv  cast-,  will  amount  to  a 
misdemeanor,  the  indictment  is  good. 

Such  words  uttered  with  such  a  disposition, 
were  an  offense  at  common  law.  In  Tttyfar'g 
case  (1  Vent.,  293  ;  3  Keb.,  607  ;  Tremaine's 
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Pleas  of  the  Crown,  226,  S.  C.)  the  defendant 
was  convicted  upon  information  of  speaking 
similar  words,  and  the  Court  of  K.  B.  said 
that  Christianity  was  parcel  of  the  law,  and  to 
cast  contumelious  reproaches  upon  it,  tended 
to  weaken  the  foundation  of  moral  obligation, 
and  the  efficacy  of  oaths.  And  in  the  case  of 
Rexv.  Woolston  (Str.,  834;  Fitzg.,  64),  on  a 
like  conviction,  the  court  said  they  would  not 
suffer  it  to  be  debated  whether  defaming 
Christianity  in  general  was  not  an  offense  at 
common  law,  for  that  whatever  strikes  at  the 
root  of  Christianity  tends  manifestly  to  the  dis- 
solution of  civil  government.  But  the  court 
were  careful  to  say  that  they  did  not  intend  to 
include  disputes  between  learned  men  upon 
particular  controverted  points.  The  same 
doctrine  was  laid  down  in  the  late  case  of  The 
King  v.  Williams,  for  the  publication  of  Paine's 
"Age  of  Reason,"  which  was  tried  before  Lord 
Kenyon  in  July,  1797.  The  authorities  show 
that  blasphemy  against  God,  and  contumelious 
reproaches  and  profane  ridicule  of  Christ  or 
the  Holy  Scriptures  (which  are  equally  treated 
294*]  *as  blasphemy),  are  offenses  punishable 
at  common  law,  whether  uttered  by  words  or 
writings.  (Taylor's  c&se,  1  Vent.,  293  ;  4  Bl. 
Com.,  59  ;  1  Hawk.,  bk.  1.  ch.  5  ;  1  East's  P. 
C.,  3  ;  Tremaine's  Entries,  225,  Rex  v.  Doyle.) 
The  consequences  may  be  less  extensively  per- 
nicious in  the  one  case  than  in  the  other,  but 
in  both  instances  the  reviling  is  still  an  offense, 
because  it  tends  to  corrupt  the  morals  of 
the  people,  and  to  destroy  gg>od  order.  Such 
offenses  have  arways  been  considered  inde- 
pendent of  any  religious  establishment  or  the 
rights  of  the  Church.  They  are  treated  as  af- 
fecting the  essential  interests  of  civil  society. 
And  why  should  not  the  language  contained 
in  the  indictment  be  still  an  offense  with  us  ? 
There  is  nothing  in  our  manners  or  institu- 
tions which  has  prevented  the  application  or 
the  necessity  of  this  part  of  the  common 
law.  We  stand  equally  in  need,  now  as  for- 
merly, of  all  the  moral  discipline,  and  of  those 
principles  of  virtue,  which  help  to  bind  society 
together.  The  people  of  this  State,  in  com- 
mon with  the  people  of  this  country,  profess 
the  general  doctrines  of  Christianity,  as  the 
rule  of  their  faith  and  practice  ;  and  to  scan- 
dalize the  author  of  these  doctrines  is  not 
only,  in  a  religious  point  of  view,  extremely 
impious,  but,  even  in  respect  to  the  obligations 
due  to  society,  is  a  gross  violation  of  decency 
and  good  order.  Nothing  could  be  more  of- 
fensive to  the  virtuous  part  of  the  community, 
or  more  injurious  to  the  tender  morals  of  the 
young,  than  to  declare  such  profanity  lawful. 
It  would  go  to  confound  all  distinction  be- 
tween things  sacred  and  profane  ;  for,  to  use 
the  words  of  one  of  the  greatest  oracles  of 
human  wisdom,  "profane  scoffing  doth  by 
little  and  little  deface  the  reverence  for  re- 
ligion ;"  and  who  adds,  in  another  place, 
"two  principal  causes  have  I  ever  known  of 
atheism  —  curious  controversies  and  profane 
scoffing/'  (Lord  Bacon's  Works,  Vol.  II.,  291, 
503.)  Things  which  corrupt  moral  sentiment, 
as  obscene  actions,  prints  and  writings,  and 
295*]even  gross  instances  *of  seduction, have, 
upon  the  same  principle,  been  held  indictable; 
and  shall  we  form  an  exception  in  these  par- 
ticulars to  the  rest  of  the  civilized  world  ?  No 
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government  among  any  of  the  polished  nations 
of  antiquity,  and  none  of  the  institutions  of 
modern  Europe  (a  single  and  monitory  case  ex- 
cepted),  ever  hazarded  such  a  bold  experiment 
upon  the  solidity  of  the  public  morals,  as  to 
permit  with  impunity,  and  under  the  sanction 
of  their  tribunals  the  general  religion  of  the 
community  to  be  openly  insulted  and  defamed. 
The  very  idea  of  jurisprudence  with  the  an- 
cient lawgivers  and  philosophers,  embraced 
the  religion  of  the  country.  Jurisprudentia- 
esl  divinarum  atque  humanurum  rerum  notitia 
(Dig.,  bk.  1,  10,  2;  Cic.  De  Legibus,  bk.  2, 
pcusim.) 

The  free,  equal,  and  undisturbed  enjoy- 
ment of  religious  opinion,  whatever  it  mav  be, 
and  free  and  decent  discussions  on  any"  reli- 
gious subject,  is  granted  and  secured;  but  to 
revile,  with  malicious  and  blasphemous  con- 
tempt, the  religion  professed  by  almost  the 
whole  community,  is  an  abuse  of  that  right. 
Nor  are  we  bound,  by  any  expressions  in  the 
constitution,  as  some  have  strangely  supposed, 
either  not  to  punish  at  all.  or  to  punish  indis- 
criminately the  like  attacks  upon  the  religion  of 
Mahomet  or  of  the  Grand  Lama;  and  for  this 
plain  reason,  that  the  case  assumes  that  we  are 
a  Christian  people,  and  the  morality  of  the^ 
country  is  deeply  ingrafted  upon  Christianity, 
and  not  upon  the  doctrines  or  worship  of  those 
imposters.  Besides,  the  offense  is  crimen  mal- 
iticB,  and  the  imputation  of  malice  could  not  be 
inferred  from  any  invectives  upon  supersti- 
tions equally  false  and  unknown.  We  are  not 
to  be  restrained  from  animadversion  upon  of- 
fenses against  public  decency,  like  those  com- 
mitted by  Sir  Charles  Sedley  (1  Sid.,  168),  or 
by  one  Ilollo  (Sayer,158),  merely  because  there 
may  be  savage  tribes,  and  perhaps  semi-bar- 
barous nations,  whose  sense  of  shame  would 
not  be  effected  by  what  we  should  consider 
*the  most  audacious  outrages  upon  de-  [*29G 
corum.  It  is  sufficient  that  the  common  law 
checks  upon  words  and  actions,  dangerous  to 
the  public  welfare,  apply  to  our  case,  and  are 
suited  to  the  condition  of  this  and  every  other 
people  whose  manners  are  refined,  and  whose 
morals  have  been  elevated  and  inspired  with  a 
more  enlarged  benevolence,  by  means  of  the 
Christian  religion. 

Though  the  constitution  has  discarded  relig- 
ious establishments,  it  does  not  forbid  judicial 
cognizance  of  those  offenses  against  religion 
and  morality  which  have  no  reference  to  any 
such  establishment,  or  to  any  particular  form 
of  government,  but  are  punishable  because 
they  strike  at  the  root  of  moral  obligation, and 
weaken  the  security  of  the  social  ties.  The 
object  of  the  38th  article  of  the  constitution, 
was,  to  "guard  against  spiritual  oppression 
and  intolerance,"  by  declaring  that  "  the  free 
exercise  and  enjoyment  of  religious  profession 
and  worship,  without  discrimination  or  pref- 
erence, should  forever  thereafter  be  allowed 
within  this  State,  to  all  mankind."  This  dec- 
laration (noble  and  magnanimous  as  it  is, when 
duly  understood)  never  meant  to  withdraw 
religion  in  general,  and  with  it  the  best  sanc- 
tions of  moral  and  social  obligation  from  all 
consideration  and  notice  of  the  law.  It  will  be 
fully  satisfied  by  a  free  and  universal  tolera- 
tion, without  any  of  the  tests,  disabilities,  or 
discriminations,  incident  to  a  religious  estab- 
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lishment.  To  construe  it  as  breaking  down  the 
common  law  barriers  against  licentious,  wan- 
ton, and  impious  attacks  upon  Christianity  it- 
self, would  be  an  enormous  perversion  of  its 
meaning.  The  proviso  guards  the  article 
from  such  dangerous  latitude  of  construction, 
when  it  declares  that  "  the  liberty  of  con- 
science hereby  granted  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace 
and  safety  of  this  State."  The  preamble  and 
this  proviso  are  a  species  of  commentary  upon 
the  meaning  of  the  article,  and  they  sufficient- 
ly show  that  the  framers  of  the  constitution 
297*]  intended  only  *to  banish  test  oaths, 
disabilities  and  the  burdens,  and  sometimes  the 
oppressions,  of  church  establishments;  and  to 
secure  to  the  people  of  this  State  freedom  from 
coercion,  and  an  equality  of  right,  on  the  sub- 
ject of  religion.  This  was  no  doubt  the  con- 
summation of  their  wishes.  It  was  all  that 
reasonable  minds  could  require,  and  it  had 
long  been  a  favorite  object,  on  both  sides  of 
the  Atlantic,  with  some  of  the  most 
enlightened  frieuds  to  the  rights  of  man- 
kind, whose  indignation  had  been  roused 
by  infringements  of  the  liberty  of  con- 
science, and  whose  zeal  was  inflamed  in 
the  pursuit  of  its  enjoyment.  That  this  was 
the  meaning  of  the  constitution  is  further  con- 
firmed by  a  paragraph  in  a  preceding  article, 
which  specially  provides  that  "such  parts  of 
the  common  law  as  might  be  construed  to  es- 
tablish or  maintain  any  particular  denomina- 
tion of  Christians,  or  their  ministers,"  were 
thereby  abrogated. 

The  legislative  exposition  of  the  constitu- 
tion is  conformable  to  this  view  of  it.  Chris- 
tianity, in  its  enlarged  sense,  as  a  religion  re- 
vealed and  taught  in  the  Bible,  is  not  unknown 
to  our  law.  The  statute  for  preventing  im- 
morality (Laws,  Vol.  I.,  224);  consecrates  the 
first  day  of  the  week  as  holy  time,  and  consid- 
ers the  violation  of  it  as  immoral.  This  was 
only  the  continuation,  in  substance,  of  a  law 
of  the  colony  which  declared  that  the  profana- 
tion of  the  Lord's  day  was  "  the  great  scandal 
of  the  Christian  faith."  The  Act  Concerning 
Oaths  (Laws,  Vol.  I.,  p.  405)  recognizes  the 
common  law  mode  of  administering  an  oath, 
"by  laying  the  hand  on  and  kissing  the 
gospels."  Surely,  then,  we  are  bound  to  con- 
clude, that  wicked  and  malicious  words, 
writings  and  actions  which  go  to  vilify  those 
gospels,  continue,  as  at  common  law,  to 
be  an  offense  against  the  public  peace  and 
safety.  They  are  inconsistent  with  the  rever- 
ence due  to  the  administration  of  an  oath,  and 
among  their  other  evil  consequences,  they  tend 
298*]  *to  lessen,  in  the  public  mind,  its  relig- 
ious sanction. 

The  court  are  accordingly  of  opinion  that 
the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in- 33  Barb.,  1M5 ;  21  How.  Pr.,  102. 
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A  having  purchased  a  lot  of  land  of  B,  the  title  to 
which  was  doubtful,  released  and  reconveyed  to  B 
all  his  right  and  title  to  the  lot :  and  at  the  request 
of  B  consented  that  B  might  use  the  name  of  A  in 
an  action  of  ejectment  to  recover  the  land,  but  A 
was  not  to  be  at  any  further  expense,  or  have  any- 
thing to  do  with  the  suits  or  lots  in  question,  except 
as  to  the  using  his  name,  if  necessary. 

B  employed  C,  an  attorney,  to  bring  actions  of 
ejectment,  and  told  C  that  A  had  consented  to  let 
his  name  be  used,  and  C  accordingly  used  the  name 
of  A  as  one  of  the  lessors.  The  plaintiff  in  the  suits 
was  nonsuited,  in  consequence  of  which  A,  a  sone  of 
the  lessors,  was  obliged  to  pay  the  costs.  A  brought 
an  action  on  the  case  against  C,  the  attorney,  for 
using  his  name  without  his  consent,  so  as  to  subject 
him  to  the  payment  of  cost,  &c. ;  it  was  held  that 
the  authority  given  by  A  to  B,  being  conditional 
and  limited,  C  followed  the  directions  of  B  at  his 
peril,  and  had  no  right  to  use  the  name  of  A  so  as  to 
subject  him  to  any  costs  or  expenses ;  and  that  A 
was  entitled  to  recover  of  C  the  amount  of  the  costs 
which  he  had  been  compelled  to  pay. 

THIS  was  an  action  on  the  case,  brought 
against  the  defendants,  attorneys  of  this 
court,  for  using  the  name  of  the  plaintiff,  with- 
out his  consent,  as  one  of  the  lessors,  in  four 
actions  of  ejectment,  for  a  lot  of  land  in  Mar- 
cellus,  in  which  the  plaintiff  had  no  interest, 
and  in  which  actions,  and  the  proceedings 
therein,  the  plaintiff  was,  without  his  author- 
ity, made  liable  for  the  payment  of  a  large 
sum  of  money  for  costs,  «fcc. 

The  cause  was  tried  at  the  Otsego  Circuit, 
in  June,  1811,  before  Mr.  Justice  Van  Ness. 

It  was  admitted  by  the  counsel  for  the  de- 
fendants that  the  ejectment  suits  were  brought, 
in  which  the  name  of  the  plaintiff  was  used  as 
one  of  the  lessors,  and  that  they  were  the 
attorneys  for  the  plaintiff,  and  that  judgments 
of  nonsuit  had  been  obtained  in  the  causes, 
in  consequence  of  which  the  present  plaintiff 
had  been  obliged  to  pay  about  $600,  for  costs 
of  suit,  and  of  the  attachments  issued  against 
him,  for  the  non-payment  of  the  costs.  (See 
6  Johns.  Rep.,  318;  1  Johns.  Rep.,  539.) 

The  plaintiff  proved  that  he  and  Eli  Par- 
sons, another  of  the  lessors,  had,  before  the 
commencement  of  the  suits  in  ejectment,  to 
wit,  on  the  5th  February,  1807,  quitclaimed 
and  conveyed  to  John  Lepper,  the  other  lessor, 
all  their  interest  in  the  land  in  question  :  and 
J.  Williams,  *a  witness,  testified  that  [*299 
in  a  conversation  between  Bradt,  Lepper  and 
Parsons,  relative  to  the  lot,  Bradt  said  that  he 
would  not  be  at  any  further  cost  or  expense 
about  the  lot  ;  and  they  finally  agreed  that 
Bradt  and  Parsons  should  release  all  their 
right  to  Lepper,  so  that  he  might  take  what 
steps  he  pleased  to  recover  the  land,  and  the 
conveyances  were  afterwards  executed  to  Lep- 
per. 

Lepper  and  Parsons,  being  previously  re- 
leased by  the  plaintiff,  were  admitted  as  wit- 
nesses, and  testified  that  Bradt  and  Parsons 
purchased  the  lot  in  question  of  Lepper,  but  it 
was  agreed  that  they  were  not  to  pay  for  it, 
unless  they  were  successful  in  recovering  it. 
After  much  trouble  and  expense  in  endeavor- 
ing to  obtain  the  lot,  before  the  Onondaya 
commissioners,  Lepper  requested  Parsons  to 
prosecute  a  suit  at  law  for  the  lot,  and  they 
called  on  Bradt  the  5lh  February,  1807,  when 
Williams,  the  other  witness,  "was  present. 
Bradt  refused  to  furnish  any  more  money,  or  to 
be  at  any  further  trouble  or  expense  about  the 
land ;  and  it  was  agreed  that  Parsons  and 
Bradt  should  release  to  Lepper,  who  might 
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proceed  to  recover  the  land,  in  such  manner  as 
he  chose  ;  and  the  deed  of  release  was  accord- 
ingly executed.  Parsons  afterwards  suggested 
that  in  prosecuting  a  suit  for  the  recovery  of 
the  land,  it  might  be  necessary  to  use  the 
names  of  Parsons  and  Bradt  as  lessors,  and 
they  consented  that  Lepper  might  use  their 
names,  if  his  counsel  should  think  it  necessary; 
but  Bradt,  at  the  same  time,  refused  to  be  at 
any  further  expense,  or  to  have  any  concern 
with  the  suits,  further  than  the  use  of  his  name. 
A  few  days  afterwards,  Lepper  and  Parsons 
went  to  the  defendants,  and  requested  them  to 
bring  suits  to  recover  the  lot  in  question  ;  and 
after  being  informed  by  Parsons  that  Bradt 
had  consented  that  his  name  might  be  used, 
the  defendants  commenced  the  actions  of  eject- 
ment, and  made  use  of  the  name  of  Bradt,  as 
one  of  the  lessors.  It  appeared  that  Parsons 
3OO*]  agreed  *with  Lepper  to  carry  on  the 
suits,  at  his  own  expense,  in  consideration, 
that  in  case  of  a  recovery,  he  should  have  half 
of  the  lot. 

It  appeared  also,  that  when  Parsons  and 
Bradt  executed  the  release  to  Lepper.  he  gave 
them  a  writing,  engaging  to  pay  them  $50,  in 
case  he  recovered  the  land  ;  and  which  was 
intended  to  recompense  them,  in  part,  for  the 
expenses  they  had  incurred  in  attempting  to 
obtain  the  lot  before  the  commissioners.  This 
agreement,  which  was  held  by  Parsons,  was 
given  up  to  Lepper,  at  the  time  of  the  agree- 
ment between  them  as  to  the  suits  and  the 
division  of  the  lot,  in  case  it  was  recovered. 

The  judge  charged  the  jury  that  if  they  be- 
lieved the  plaintiff  had  authorized  the  de- 
fendants to  make  use  of  his  name  in  the  suits 
of  ejectment,  they  ought  to  find  a  verdict  for 
the  defendants,  and  he  expressed  his  opinion 
that  the  plaintiff  had  given  such  authority  ; 
but  if  they  believed  that  the  defendants  were 
not  authorized  by  the  plaintiff  to  use  his  name, 
then  the  jury  ought  to  find  for  the  plaintiff, 
for  the  amount  of  the  costs  he  had  been  obliged 
to  pay.  The  jury  found  a  verdict  for  the  de- 
fendants. 

A  motion  was  now  made  to  set  aside  the 
verdict  and  for  a  new  trial. 

Mr.  N.  Williams,  for  the  plaintiff.  The  con- 
sent or  authority  given  by  the  plaintiff  to  Lep- 
per and  Parsons,  to  use  his  name,  was  special 
and  limited,  that  is,  to  use  his  name  in  such 
manner  as  not  to  subject  him  to  the  payment 
of  any  costs.  A  special  agent,  acting  under  a 
written  or  verbal  authority,  must  act  within 
the  scope  of  his  authority  ;  and  if  he  exceeds 
it,  his  acts  are  void.  (Co.  Litt.,  258  a,  note  1  ; 
Perk.,  189;  5  Johns.  Rep.,  58;  3  Term  Rep., 
760  ;  1  Esp.  Rep.,  Ill  ;  2  Johns.  Rep.,  48  ;  6 
Johns.  Rep.,  52  ;  7  Johns.  Rep.,  390.) 

[KENT,  Ch.  J.  The  principles  as  to  agents 
are  too  well  settled  to  be  disputed.] 

If,  then,  the  defendants  have  acted  from  the 
3O1*]  authorization  *of  an  agent,  who  has 
exceeded  his  powers,  they  must  be  liable.  The 
defendants  might  use  the  name  of  the  plaintiff; 
but  if  they  did  so,  they  were  bound  to  protect 
him  against  the  payment  of  costs.  If  made 
liable  to  refund  to  the  plaintiff  for  the  costs  he 
has  been  obliged  to  pay,  they  cannot  complain. 
It  was  their  duty  to  have  looked  to  the  au- 
thority of  the  agents,  and  if  they  have  been 
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guilty  of  fraud  or  deception,  the  defendants 
ought  to  suffer,  rather  than  the  plaintiff,  who 
is  innocent.  It  never  was  the  intention  of  the 
parties  that  the  plaintiff  should  be  liable  for 
any  further  costs.  The  plaintiff  never  gave  the 
defendants  any  authority  whatever.  The  re- 
lation of  client  and  attorney  did  not  exist  be- 
tween them.  The  defendants  had  the  deed  of 
release  before  them,  and  must  have  known 
that  the  plaintiff  had  no  interest  in  the  suits. 

Mr.  Gold,  contra.  This  is  an  action  against 
the  defendants,  for  using  the  name  of  the 
plaintiff  without  his  consent ;  but  it  is  proved 
that  he  did  consent  that  his  name  might  be 
used,  and  that  is  sufficient  to  defeat  the  action. 

There  was,  in  fact,  a  power  from  the  plaint- 
iff to  Lepper  and  Parsons  to  use  his  name  ; 
and  a  contract  on  their  part  to  indemnify  him 
against  any  cost  or  expense.  If  the  plaintiff 
has  been  damnified,  he  must  resort  to  the  con- 
tract of  indemnity.  It  does  not  appear  but 
that  Lepper  and  Parsons  are  competent  to  in- 
demnify him  ;  and  if  they  are  not,  he  should 
have  taken  security.  It  is  enough  for  the  de- 
fendants that  the  plaintiff  consented  that  his 
name  might  be  used  as  lessor.  The  question 
of  damages  or  costs  lies  altogether  between 
the  plaintiff  and  his  agents. 

Suppose  Lepper  and  Parsons  had  been  the 
attorneys,  could  they  have  been  made  liable  in 
this  action  ?  Must  not  the  plaintiff  have  re- 
sorted to  the  contract  of  indemnity  ? 

The  defendants  stand  in  the  place  of  Lepper 
and  Parsons,  *and  cannot  be  made  [*3O2 
liable  in  this  suit,  if  they  are  not  responsible. 

Again,  the  costs  contemplated  by  the  parties 
were  the  usual  costs  of  prosecuting  the  suits 
in  ejectment ;  not  the  unforseen  costs  of  a  non- 
suit, or  a  verdict  for  the  defendant. 

Mr.  Cody,  in  reply,  was  stopped  by  the  court. 

VAN  NESS,  J.  I  am  satisfied  that  I  was 
wrong  in  the  opinion  which  I  gave  to  the  jury. 
It  was  a  voluntary  and  gratuitous  license  on 
the  part  of  of  the  plaintiff,  who  might  annex 
to  it  what  condition  he  thought  proper.  It  is 
admitted  that.the  defendants  stand  in  the  place 
of  Lepper  and  Parsons,  and  could  have  no 
other  or  greater  power  than  they  possessed. 
If  so,  then  they  could  not  use  the  name  of  the 
plaintiff,  but  on  the  condition  annexed  to  the 
consent  given  by  him  to  Lepper  and  Parsons. 

Per  Curiam.  The  leave  given  by  the  plaint- 
iff to  use  his  name,  as  one  of  the  lessors,  was 
not  only  gratuitous,  for  he  had  no  interest  in 
the  suit,  but  it  was  specific.  It  was  granted 
upon  the  condition  that  he  should  not  be  "at 
any  further  expense,  or  have  anything  to  do 
with  the  suits  or  lots."  This  was  evidently  the 
understanding  of  the  parties,  at  the  time  that 
the  plaintiff  consented  that  Lepper  might  use 
his  name.  The  plaintiff  never  meant  to  be 
liable,  in  any  event,  to  any  costs  or  expense 
that  might  thereafter  be  created,  in  relation  to 
the  lot,  or  to  any  suit  concerning  it,  and  so 
Lepper  and  Parsons  must  have  understood 
him.  They  were  bound,  in  good  faith,  and 
under  their  circumscribed  authority,  to  have 
disclosed  to  the  defendants,  when  they  em- 
ployed them,  the  special  terms  upon  which 
they  were  permitted  to  use  the  name  of  the 
plaintiff.  They  did  not  do  it,  and  the  plaint- 
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iff  has  been  eventually  subjected  to  great  loss 
3O3*]  and  *damage.  The  single  question  is, 
whether  he  has  his  remedy,  not  only  against 
Lepper  and  Parsons,  who  abused,  by  exceed- 
ing their  power,  but  also  against  the  defend- 
ants, who  so  used  his  name,  under  the  direc- 
tions of  Lepper  and  Parsons.  The  defendants 
took  the  directions  of  their  employers,  at  their 
peril.  They  used  the  name  of  the  plaintiff,  at 
the  peril  of  being  responsible  to  him,  if  they, 
by  that  means,  subjected  him  to  cost  and  ex- 
pense. If  Lepper  and  Parsons  could  not  use 
his  name,  but  under  the  condition  annexed,  no 
person  employed  by  them  could  do  it.  The 
parties  to  this  suit  may  be  considered  as  equally 
innocent  of  any  intentional  injury,  but  the 
plaintiff  has  the  legal  right  of  action,  as  the 
defendants  have  used  his  name  contrary  to  his 
instructions,  so  as  to  produce  cost  and  expense 
to  him.  If  his  name  could  not  be  used,  with- 
out putting  him  to  cost  and  trouble,  he  meant 
that  it  should  not  be  used  at  all,  and  so  he  told 
the  persons  who  employed  the  defendants. 
He  had  a  right  to  annex  that  condition  to  the 
license,  even  if  it  went  to  defeat  it  altogether. 
If  Parsons  and  Lepper  are  insolvent  and  una- 
ble to  satisfy  these  costs,  the  defendants  ought 
rather  to  pay  them  than  the  plaintiff,  for  the 
defendants  have  trusted  to  the  naked  declara- 
tions of  their  clients,  but  the  plaintiff  bound 
them  by  a  special  authority. 

The  verdict  ought,  therefore,  to  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide 
the  event  of  the  suit. 

Neic  trial  granted. 


3O4*]  *BRIGGS  r.  TILLOTSON. 

Competition  for   Bounty — Construction  of  Act 
Providing  Bounty  for  Manufacture  of  Cloth, 

A  and  B  submitted  pieces  of  cloth,  of  their  own 
manufacture,  respectively,  to  the  judges  of  the 
county,  in  order  to  obtain  the  bounty  given  by  the 
act  of  the  Legislature  (sess.  31,  ch.  186,  sec.  2),  and, 
at  the  time  of  the  submission,  A  promised  that  if 
the  cloth  presented  by  him  obtained  the  bounty,  he 
would  pay  the  one  half  of  the  bounty  to  B,  deduct- 
ing the  expense  of  procuring1  it,  on  the  condition 
that  B  was  entitled  to  present  his  cloth.it  having 
been  fulled  and  dressed  out  of  the  county,  but  in 
all  other  respects  manufactured  within  it,  in  the 
family  of  B,  and  B  mude  a  similar  promise  to  A  to 
pay  him  one  half  of  the  Ixiunty  in  case  A  should  ob- 
tain it,  but  without  any  condition.  The  bounty 
was  adjudged  to  A,  and  B  brought  an  action  of  <w- 
Kiimpxit  against  him,  to  recover  the  half. 

It  was  held  that  the  contract  being  made  after 
the  manufacture  was  complete,  it  was  not  against 
the  policy  of  the  act,  us  it  then  could  have  no  influ- 
ence on  the  competition  between  the  parties. 

To  entitle  a  party  to  nresent  cloth,  in  order  to  ob- 
tain the  bounty  given  bv  the  2d  section  of  the  act,  it 
is  not  requisite  that  it  should  IK-  fulled  and  dreswd 
in  the  same  county  in  which  it  was  manufactured, 
but  it  is  sufficient,  if  it  was  manufactured  in  the 
family  of  the  party  within  the  county. 

The  promise  of  B  to  A  was  a  sufficient  considera- 
tion for  the  promise  of  A  to  B. 

Citations— fl  Johns.,  194;  Act,  sess.  31,  ch.  188,  sec.  2. 

IN  error,  on  rrrtwrari,  from  a  justice's  rourt. 
The  parties  in  January,   1809,  submitted 
to  the  judges  of   the  Court  of  Common  Pleas 


nttfM  When  fnnrtilrratton  for 
rach  other  anil  Mitrting.  Compare  Livingston  v. 
Rogers,  1  Cai..  583,  and  note. 
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of  Schoharie,  a  piece  of  cloth,  for  the  bounty 
of  eighty  dollars,  given  by  the  Legislature, 
and,  at  the  time  of  the  submission,  made  to 
each  other  mutual  promises,  to  wit  :  Briggs 
promised  that  if  the  cloth  presented  by  him 
obtained  the  bounty,  that  then  he  would  pay 
Tillotson  the  one  half  thereof,  deducting  the 
charges  for  porcuring  the  bounty,  on  the  con- 
dition  that  Tillotson  was  entitled  to  present  his 
cloth,  it  being  fulled  and  dressed  out  of  the 
county,  but  in  al!  other  respects  manufactured 
within  it  ;  and  Tillotson  made  the  same  prom- 
ise to  Briggs,  without  any  condition.  The 
premium  was  adjudged  to  Briggs,  and  on  his 
refusing  to  pay  the  moiety,  this  action  was 
brought. 

The  promise  was  fully  proved.  On  the  trial 
Briggs  relied  on  another  condition,  that  Til- 
lotson was  bound  by  the  contract  to  procure 
the  decision  of  the  Society  of  Arts,  and  of  Mr. 
Metcalf,  on  the  point,  whether  the  fulling  and 
dressing  his  cloth  out  of  the  county  entitled 
him  to  present  it.  The  evidence,  however, 
did  not  support  the  fact,  that  such  promise 
was  made,  or  that  the  bargain*depend-  [*3O5 
ed  on  it.  Tillotson  recovered  twenty-five 
dollars,  the  expense  of  fifteen  dollars  being  de- 
ducted. 

The  points  raised  for  the  consideration  of 
the  court  were  :  1.  That  the  contract  was 
against  sound  policy,  by  defeating  the  object 
of  the  act,  by  preventing  competition.  2.  That 
Tillotson  had  no  claim  to  the  premium,  his 
cloth  having  been  fulled  and  dressed  out  of  the 
county. 

Mr.  Sedgicick  for  the  plaintiff  in  error. 

Mr.  Hamilton,  contra. 

Per  Curiam.  Had  the  contract  been  made 
prior  to  the  complete  manufacture  of  the  cloth, 
it  would  have  been  against  the  policy  of  the 
act  to  tolerate  agreements  like  the  present ;  but 
the  contract  being  after  the  completion  of  the 
cloth,  could  have  no  influence  on  the  competi- 
tion of  the  parties,  and  could  not,  therefore, 
be  in  fraud  of  the  act.  It  is  idle  to  suppose 
that  but  for  the  agreement,  which  was  known 
to  the  judges,  the  premium  would  not  have 
been  awarded.  They  adjudged  Briggs'  cloth 
to  be  the  best,  and  the  idea  cannot  lie  admitted 
that  they  were  influenced  in  their  decision  by 
any  improper  or  extraneous  circumstances. 
The  case,  therefore,  of  Dolin  v.  Ward  (6  Johns. 
Rep.,  194)  does  not  apply. 

Had  Tillotson  a  right  to  present  his  cloth  for 
the  bounty?  The  premium  is  to  be  awarded 
to  the  person  who  shall,  in  his  family,  manu- 
facture, within  any  of  the  counties  of  this 
State,  the  best,  specimen  of  woolen  cloth,  of 
uniform  texture  and  quality,  not  less  than  80 
yards,"  &c.  (Sess.  31,  ch.  '186,  sec.  2.) 

Now  it  could  never  have  been  the  object  of 
the  Legislature  to  confine  tlie  premium  to 
those  only  who  possessed  fulling  mills  ;  and 
the  terms  manufacture  in  his  family  exclude 
the  idea  that  the  cloth  was  to  be  fulled  and 
dressed  in  the  family.  If  it  was  spun  and 
wove  in  the  family,  *thnt  WH*  all  that  [*3O(l 
was  intended  or  required.  Whether  the  judg- 
es would  not  have  required  that  the  specimens 
presented  should  have  been  fulled  nml  dressed, 
is  a  distinct  consideration.  The  Legislature 
meant  to  encourage  domestic  manufactures, 
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and  they  did  not  intend  to  require  that  each 
domestic  manufacturer  should  have  in  his 
family  a  fulling  mill. 

To  render  the  bounty  equal;  it  was  extended 
to  all  the  counties,  and  it  cannot  be  contended 
that  the  Legislature  meant  to  confine  the  ful- 
ling and  dressing  the  cloth  to  the  county  in 
which  it  was  manufactured.  It  does  not  ex- 
tend the  premium  to  fulling  and  dressing,  but 
to  family  manufactures  ;  and  when  the  fabric 
of  the  cloth  is  so  far  completed  as  to  be  spun 
and  wove  in  a  family,  that  is  all  that  can  be 
inquired  into. 

It  was  suggested  that  there  was  no  consider- 
ation for  Briggs'  promise  to  pay  half  the  pre- 
mium. Tillotson's  promise  to  pay  Briggs 
half,  if  it  was  adjudged  to  him,  was  the  con- 
sideration of  Briggs'  promise ;  and  that  one 
promise  may  be  the  consideration  of  another, 
is  well  settled  ;  all  stock  contracts  have  the 
same  basis,  and  they  have  been  repeatedly  held 
to  be  valid. 

The  judgment  must  be  affirmed. 
Cited  in-45  N.  Y.,  41. 


3O7*]  *BARKER 

t>. 
THE  PHCENIX  INSURANCE  COMPANY. 

Marine  Insurance — "Loss  to  be  paid  in  Thirty 
Days  after  Proof  of  Interest  and  Loss" — 
Construction  —  Abandonment  —  Preliminary 
Proof— General  Average — Wages  and  Provis- 
ions—  Warranty  of  National  Character — Proof 
of. 

The  clause  in  the  New  York  policies  of  insurance, 
that  the  loss  is  to  be  paid  in  30  days  after  proof  of 
interest  and  loss,  is  merely  to  furnish  reasonable  in- 
formation to  the  insurer,  and  is  liberally  construed, 
to  require  only  the  best  evidence  of  the  fact  in  the 
possession  of  the  party  at  the  time.  On  the  5th  Oc- 
tober, the  insured  made  an  abandonment  in  writing, 
accompanied  with  a  copy  of  a  letter  from  the  mas- 
ter of  the  ship  to  the  correspondents  of  the  insured, 
stating1  the  fact  and  causes  of  loss,  and  on  the  21st 
of  October,  the  insured  delivered  to  the  insurers  all 
the  requisite  documents  containing  full  proof  of 
interest  and  loss,  and  renewed  his  claim  for  a  total 
loss ;  and  at  the  expiration  of  thirty  days  thereafter 
brought  his  action.  It  was  held  that  the  act  of 
abandonment  on  the  5th  October  was  valid,  and  suf- 
ficient to  fix  the  technical  total  loss,  and  that  the 
preliminary  proofs  were  sufficient  to  entitle  the  in- 
sured to  bring  his  action,  admitting  that  they  were 
not  sufficient  on  the  5th  October,  for  the  whole 
might  be  considered  as  one  entire  transaction. 

Where  a  ship,  on  a  voyage  from  St.  Petersburgh  to 
New  York,  met  with  an  accident,  by  the  peril  of  the 
sea,  in  consequence  of  which  she  put  into  Copenha- 
gen, from  necessity,  in  order  to  refit,  it  was  held 
that  the  wages  and  provisions  of.the  crew,  the  ex- 
penses of  unloading,  repairing,  reloading,  storage, 
&c.,  from  the  time  of  the  accident,  until  the  ship 
was  again  ready  to  sail,  were  general  average ;  a 
proportion  of  which  was  to  be  paid  by  the  insurer 
on  the  cargo,  in  addition  to  a  total  loss,  the  cargo 
having  been  forcibly  detained  by  order  of  the  Dan- 
ish government. 

Where  the  insurance  was  expressed  to  be  on  the 
"good  American  ship  called  the  Rodman,"  it  was 


NOTE.— General  average — Wages  and  provisions  of 
crew  during  detention.  See  Walden  v.  Le  Roy,  2 
Cai.,  263,  note. 

Warranty— What  constitutes— Distinguished  from 
rejtrt mentation.  See  Mackay  v.  Rhinelander,  1 
Johns.  Cas.,  408,  note. 

Warranty  of  national  character.  See  Murray  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  168,  note. 
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held  to  be  a  warranty  that  the  ship  was  American ; 
and  proof  that  she  was  owned  by  an  American  citi- 
zen, and  had  all  the  papers  for  an  American  vessel, 
except  a  register,  having  sailed  with"  a  sea-letter 
only,  was  held  to  be  sufficient  evidence  of  a  compli- 
ance with  a  warranty. 

Citations— 6  Johns.,  226;  7  East,  24:  2  Cai.,  263; 
Mai-shall,  tit.  Abandonment,  sec.  3 ;  1  Esp.  Rep.,  73  ; 
Emerig.,  Tom.  2, 189, 192;  2  Johns.,  130 ;  4  Johns.,  132 ; 
7  Johns.,  412 ;  1  Johns.  Cas.,  341 ;  2  Id..  168 ;  3  Bos.  & 
P.,  201,  506,  510,  514,  531 ;  6  East,  382 ;  1  Johns.  Cas., 
365 ;  2  Johns.  Cas.,  148 ;  2  Laws  U.  S.,  72 ;  1  Rob.,  113 ; 
3  Bos.  &  P.,  201 ;  2  Laws  U.  8.,  131 ;  2  Johns.,  531. 

THIS  was  an  action  on  a  policy  of  insurance 
on  goods,  laden  on  board  "the  American 
ship  called  the  Rodman,  at  and  from  St.  Pet- 
ersburgh to  New  York."  The  policy  was  dat- 
ed the  thirty-first  October,  1807.  and  twenty 
thousand  dollars  subscribed,  at  a  premium  of 
three  per  cent. 

The  cause  was  tried  at  the  last  June  sittings, 
in  New  York,  before  Mr.  Justice  Thompson. 

The  ship  sailed  from  St.  Petersburgh,  on 
the  sixth  October,  1807,  with  a  full  cargo  of 
iron  and  hemp  ;  and  in  the  night  of  the  .same 
day  struck  on  a  rock  at  the  north  end  of  Hoch- 
land.  After  considerable  exertions,  with  as- 
sistance from  shore,  the  ship  was  got  off  the 
next  day,  and  came  to  anchor,  but  made  a 
great  deal  of  water  ;  and  the  wind  continuing 
to  blow  hard,  she  dragged  her  anchors,  and, 
to  get  clear  of  the  island  of  Hochland,  the  mas- 
ter was  obliged  to  set  sail  and  cut  the  cables. 
On  the  tenth  October,  the  ship  again  struck  on 
Cable  Ground,  but  beat  over  and  contin- 
ued sail,  the  wind  blowing  hard  and  the 
*vessel  laboring  much.  The  weather  [*3O8 
being  very  tempestuous,  and  the  ship  continu- 
ing leaky,  the  master  was  compelled  to  go  into 
the  roads  of  Copenhagen,  as  the  crew  refused 
to  proceed  with  the  ship,  unless  she  was  re- 
paired. 

The  ship  was  regularly  surveyed  at  Copen- 
hagen, and  it  became  necessary  to  land  the 
cargo,  which  was  also  surveyed.  After  the 
necessary  repairs  were  completed,  the  cargo 
reloaded  (except  three  bundles  of  hemp, 
which  were  damaged),  and  the  ship  ready  for 
sea,  the  master  on  the  twenty -fifth  March, 
1808,  applied  to  the  American  consul,  to  ob- 
tain a  clearance,  and  permission  to  proceed  to 
New  York,  and  the  consul  informed  the  mas- 
ter that  there  was  an  embargo  at  Copenhagen 
on  all  merchant  vessels,  so  that  it  was  impossi- 
ble to  obtain  a  clearance.  When  the  ship  first 
arrived  at  Copenhagen,  there  was  no  embargo, 
nor  did  the  master  know  of  it,  until  after  she 
was  reladen,  and  the  information  given  by  the 
American  consul.  The  master  had  an  inter- 
view with  the  King  of  Denmark,  in  order  to 
obtain  a  clearance,  which  was  granted,  and 
His  Majesty,  in  consideration  that  the  ship 
was  forced  into  Copenhagen  in  distress,  grant- 
ed permission  that  she  might  sail,  in  bal- 
last, with  a  sufficient  store  of  provisions 
for  the  voyage ;  but  refused  to  permit 
her  to  sail  with  her  cargo,  which  he  said 
must  be  unladen,  and  observed  that  the 
embargo  must  be  continued  during  the 
war  with  England.  Under  these  circum- 
stances, to  save  the  expenses  of  the  vessel  and 
cargo,  during  the  uncertain  continuance  of 
the  embargo,  the  master,  with  the  advice  of 
the  American  consul,  relanded  the  cargo,  and 
sailed  from  Copenhagen,  in  ballast,  on  the 
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twenty-ninth  May,  1808,  bound  for  New  York. 
By  reason  of  unfavorable  winds  and  contrary 
currents,  she   was  forced    to   anchor  in   the 
sound,  at  Elsenburgh,  where   she   remained  ! 
six  days.     The  mate  and  three  of  the  crew  be-  j 
coming  sick  and  unable  to  do  duty,  the  master  ; 
deemed  it  prudent  to  put  into  Gottenburgh,  on  [ 
the  sixth  June,  where  the  mate  died,  and  three  j 
3O9*]  of  the  *crew  were  left  in  the  hospital. 
Having  obtained  another  mate,  the  master  took 
a  freight  from  Gottenburgh    for  St   Peters- 
burgh,  where  he  arrived    the    twenty-fourth 
July,  1808. 

The  plaintiff  proved  that  on  the  fifth  Octo- 
ber, 1808,  he  addressed  the  following  letter  of 
abandonment  to  the  defendants,  which  was  j 
delivered   to  them  :      "  Gentlemen  :     Having  ! 
received  information  of  the  detention  of  the 
Rodman's    cargo    at   Copenhagen,    I  Jiereby  j 
abandon  to  you  such  proportion  of  it  as  is  in-  I 
sured  at  your  office,  by  a  policy  dated  thirty- 
first  October,  180?;  and  shall  expect  payment 
for  a  total  loss,  in  thirty  days  from  the  date 
hereof."      "  N.    B.     You  have,   herewith,   a 
copy   of    a  letter    from  Captain    Corliss    to  j 
Thomas  Mullett  &  Co.,  containing  all  the  in-  | 
formation  I  have  received  on  the  subject  of 
the  Rodman's  cargo."    The  letter  of  the  cap- 
tain was  dated  at  Gottenburgh,  the  eleventh 
July,  1»08,  and  referred  to  a  former  letter  to 
T.  Mullett  &  Co.,  of  London,  informing  them 
that  the  cargo  of  the  Rodman  had  been  de- 
tained at  Copenhagen,  by  order  of  the  Danish 
government,   and  was  left  in   the  hands  of 
Messrs.  Ryburg  &  Co.,  for  the  account  of  the 
plaintiff.     This  letter  also  detailed  the  facts 
above  stated,  relative  to  what  took  place  at ' 
Copenhagen,   and  specified  the  articles  and 
amount  left  at  Copenhagen. 

On  the  twenty-first  October,  1808,  the  plaint- 1 
iff  sent  to  the  defendants  a  bundle  of  papers, 
as  proof  of  interest  and  loss,  when  he  again 
claimed  payment  for  a  total  loss  :  and  this  suit 
was  not  commenced  until  thirty  days  after. 
Among  the  papers  delivered  to  the  defend- 
ants, were  a  survey  on  the  vessel  at  Copen- 
hagen, a  survey  of  the  cargo,  a  protest  of  the 
captain  and  crew,  made  at  Copenhagen,  dated 
the  twenty-third  October,  1808,  and  a  certifi- 
cate of  the  American  consul,  dated  the  twen- 
ty-seventh May,  1808,  an  account  of  Smith  «fe 
Co.,  the  shippers  of  the  cargo  at  St.  Peters- 
burgh,  by  which  it  appeared  that  it  cost 
twenty-nine  thousand  dollars  ;  and  an  invoice 
and  bill  of  lading,  showing  that  the  property 
belonged  to  the  plaintiff. 

31 O*]  *The  counsel  for  the  defendants  ob- 
jected to  the  preliminary  proof  as  insufficient, 
but  the  objection  was  overruled. 

The  plaintiff's  counsel  then  read  in  evidence 
the  deposition  of  the  master,  which  detailed 
the  facts  relative  to  the  ship  and  cargo  above 
stated,  and  the  accounts  referred  to  by  him,  in 
which  were  the  expenses  of  the  vessef,  includ- 
ing repairs,  captain's  and  seamen's  wages,  pro- 
visions, and  all  other  expenses  in  relation  lo 
vessel  and  cargo,  from  the  time  she  met  with 
the  accident  which  obliged  her  to  go  into 
Copenhagen,  until  she  sailed  from  thence,  and 
claimed  an  average  contribution  from  the  de- 
fendants for  all  those  charges,  except  such  as 
were  properly  chargeable  as  a  particular  aver- 
age on  the  vessel.  The  counsel  for  the  defend- 
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ants  objected  to  their  being  charged  with  any 
of  those  expenses,  on  the  ground  that  the  ves- 
sel never  pursued  her  voyage  to  New  York  ; 
and  they  particularly  objected  to  the  liability 
of  the  defendants  for  any  of  the  expenses  in- 
curred at  Copenhagen,  after  the  twenty-fifth 
March,  1808,  when  the  cargo  was  reladen,  and 
the  vessel  ready  to  sail  on  her  voyage,  and 
would  have  sailed,  had  it  not  been  for  the  em- 
bargo. And  the  judge  ruled  that  the  defend- 
ants were  liable  to  contribute  for  the  expenses 
incurred  previous  to  the  twenty-fifth  March, 
1808,  but  not  for  those  susequent  to  that  date. 

A  witness  for  the  plaintiff  testified  that  the 
ship  was  the  property  of  the  plaintiff,  who  was 
a  native  American  citizen,  and  that  she  was 
worth  sixteen  thousand  dollars,  but  being  only 
a  sea-letter  vessel,  she  would  be  worth  one 
thousand  dollars  less.  That  she  sailed  from 
New  York  for  St.  Petersburgh  properly  docu- 
mented, as  a  sea-letter  vessel.  The  counsel 
for  the  defendants  objected  to  any  parol  proof 
of  the  documents,  and  the  objection  was  sus- 
tained by  the  judge.  Another  witness  testified 
that  the  ship  was  English  built,  and  not  worth 
more  than  twelve  thousand  dollars. 

The  counsel  for  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  vessel  was 
warranted  by  the  policy,  *to  be  an  [*3 1 1 
American  vessel,  and  the  plaintiff  had  pro- 
duced no  proof  of  her  being  such  ;  but  on  the 
contrary,  it  appeared  from  the  testimony  in 
the  cause,  that  she  was  only  a  sea-letter  vessel, 
without  an  American  register. 

The  judge  overruled"  the  motion,  and  di- 
rected the  jury  to  find  for  a  total  loss  ;  and  for 
a  portion  of  the  average  expenses,  which  had 
accrued  previous  to  the  twenty-fifth  March, 
1808  :  and  the  jury  found  a  verdict  according- 
ly, for  twenty-six  thousand  three  hundred  and 
eighty-two  dollars  and  ninety-seven  cents. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mews.  Harris  and  Van  Vechten,  for  the  de- 
fendants. 1.  The  preliminary  proofs  were 
not  sufficient  to  entitle  the  plaintiff  to  recover. 

The  doctrine  of  abandonment  does  not 
necessarily  arise  out  of  the  contract  of  insur- 
ance. It  has  been  introduced  for  the  conven- 
ience of  the  insured.  It  is  an  indulgence 
which,  the  courts  in  England  say,  has  been 
carried  far  enough,  and  ought  not  to  be  ex- 
tended. 

When  an  abandonment  is  made,  the  insured 
is  bound  to  exhibit  to  the  insurers  satisfactory 
evidence  of  a  total  loss.  The  bare  allegation 
of  the  insured  is  not  sufficient.  Though  tech- 
nical proof  may  not  be  necessary,  yet  there 
must  be  proof  of  interest  and  loss,  and  this 
under  oath.  The  protest  of  the  captain  is  al- 
ways mentioned  among  the  requisite  proofs. 
(1  Johns.  Hep.,  1H1  ;  Condy  s  Marsh.  Ml  <i.. 
note,  716,  note  ;  2  Johns.  Rep.,  K!6  ;  1  Caines, 
4»  ;  1  Johns.  Cas.,  813;  4  Johns.  Rep.,  132.) 
Here,  tin*  only  evidence  of  loss  was  the  copy 
of  a  letter  from  the  captain  to  T.  Mullett  & 
Co. 

[KKNT,  ff>.  J.  In  Craig  v.  The  United  Int. 
('».,  tin-  preliminary  proof  consisted  only  of 
three  letters.] 

The  letters  in  that  case  were  originals  ;  but 
here  is  a  *copy  only  of  a  letter,  which  [*JI  1  "2 
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refers  to  a  former  letter  of  the  master,  which 
is  not  produced. 

It  may  be  said,  on  the  other  side,  that  the 
documents  delivered  to  the  defendants,  on  the 
twenty-first  of  October,  supplied  all  deficiency 
of  the  proofs  on  the  fifth  of  October,  when 
the  abandonment  was  made.  But  the  aban- 
donment is  definitive  at  the  time  it  is  made. 
(1  Johns.  Rep.,  281  ;  1  Johns.  Cas.,  311.)  If 
not  good  then,  it  is  void.  Subsequent  proofs 
cannot  revive  and  make  effectual  a  former 
void  abandonment. 

2.  The  wages  and  provisions,  and  expenses 
of  unloading  and  storage  of  the  cargo,  during 
the  detention  at  Copenhagen,    ought   not  to 
have  been  brought  into  general  average. 

To  support  a  claim  of  contribution  for  gen- 
eral average,  the  loss  or  damage  must  have 
been  voluntarily  incurred,  for  the  general 
safety  of  the  ship  and  cargo;  and  it  must  appear 
that  the  ship  and  residue  of  the  cargo  have 
been,  in  fact,  saved.  (Marshall  on  Ins.,  bk.  1, 
ch.  12,  sec.  7;  Ff.,  lib.  14;  Lex  Rhod.  de 
jactu.) 

These  expenses  fall  exclusively  on  the  freight, 
and  are  not  to  be  brought  into  general  average. 
Abbott  (Abbott  on  Ship.,  part  III.  ch.  8,  sees. 
8,  9)  seems  to  consider  the  question  as  unset- 
tled in  England,  but  in  M'Bride  v.  The  Marine 
In.  Co.  (7  Johns.  Rep.,  431  ;  Beawes'  Lex 
Merc.,  148;  Park,  172;  Magens,  56,  64,  98, 
240:  Ord.  Louis.  XIV.,  tit.  Contrib.,  art.  15, 
16)  a  case  analogous  to  the  present,  this  court 
decided  that  the  wages  of  the  crew,  during  the 
detention  of  a  ship  by  an  embargo,  are  not 
general  average,  but  fall  exclusively  on  the 
ship. 

The  principle  of  the  decision  in  Penny  & 
Scribner  v.  The  New  York  In*.  Co.  (3  Caines, 
155),  overrules  the  cases  of  Walden  v.  LeltoyQ 
Caiues,  263),  and  Henslww  v.  The  Marine  Ins. 
Co.  (2  Caines,  274). 

[KENT,  Ch.  J.  The  case  of  Sharp  v.  Glad- 
stone (7  East,  24)  confirms  the  decision  in  the 
case  of  Walcten  v.  Le  Roy,  that  wages  and  provis- 
ions to  the  crew,  during  n  forcible  detention  in 
a  foreign  port,  are  general  average.] 
313*J  *Though  the  owner  of  the  cargo 
may  be  liable  to  contribute  to  these  expenses, 
as  general  average,  does  it  follow  that  the  in- 
surer is  obliged  to  contribute  ?  No  freight  has 
been  earned  in  this  case.  The  goods  have 
never  arrived  at  the  port  of  destination.  The 
insurers  on  the  cargo  can  derive  no  possible 
benefit  from  these  expenses.  Putting  the  em- 
bargo out  of  the  case,  suppose  it  had  been  nec- 
essary to  hire  another  ship  to  bring  on  the  cargo 
to  New  York,  would  the  cargo  or  the  defend- 
ants have  been  liable  for  the  hire  of  the  new 
ship  ?  If  not,  neither  can  they  be  liable  for 
the  expenses  of  the  old  ship. 

Again,  the  plaintiff,  under  the  declaration  in 
this  action,  cannot  recover  for  a  general  aver- 
age. The  liability  of  an  insurer  for  a  general 
average  does  not  arise  out  of  the  contract  of  in- 
surance. The  defendants  are  not  liable,  if  at 
all,  qua  insurers,  but  as  owners,  in  conse- 
quence of  the  abandonment.  The  plaintiff 
must,  therefore,  sue  on  the  implied  contract  to 
contribute  as  owners. 

3.  The  ship  was  warranted  American,  and 
the  plaintiff  did  not  prove  a  compliance  with 
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the  warranty.  The  words  ' '  good  American, 
ship,"  amount  to  a  warranty  that  she  is  Amer- 
ican. (1  Johns.  Cas.,  341;  2  Johns.  Cas.,  168  -r 
3  Bos.  &  Pull.,  201,  499.)  The  plaintiff  was 
bound  to  prove  the  fact  by  documentary  evi- 
dence. 

All  the  evidence  produced  was  that  she  was 
a  sea-letter  vessel,  owned  by  the  plaintiff.  The 
warranty  implies  that  she  is  a  registered  vessel 
of  the  L  nited  States  ;  and  to  be  registered  she 
must  be  American  built.  In  Baring  v.  Clag- 
gett  (3  Bos.  &  Pull.,  201)  Lord  Alvanley  says, 
to  entitle  a  ship  to  become  an  American  ship, 
within  the  meaning  of  the  treaty  between 
France  and  the  United  States,  or  to  the  priv- 
ilege of  carrying  the  American  flag  as  a  safe 
conduct  among  belligerents,  she  must  have  a 
register. 

Sea-letters  were  first  issued  in  1793,  by  the 
c ustonf -houses,  pursuant  to  an  order  of  the 
President  of  the  United  States.  In  1796,  by  an 
act  of  Congress  (4  Cong.,  sess.  1,  ch.  45),  it  was 
made  the  duty  of  the  Secretary  *of  [*314 
State  to  prepare  a  form  of  a  passport  for  ships 
and  vessels  of  the  United  States,  and  every  ship 
and  vessel  going  to  any  foreign  country  were 
required  to  take  these  passports.  In  1803,  an 
act  was  passed  (7th  Cong.,  sess.  1,  ch.  69),  di- 
recting these  passports  to  be  granted  to  unreg- 
istered ships  owned  by  citizens  of  the  United 
States,  or  ships  sailing  with  a  sea-letter.  Ac- 
cording to  this  act,  a  sea-letter  and  a  passport 
are  distinct  papers.  It  appears  that  though 
a  sea-letter  formerly  meant  a  passport,  it  now 
means  only  a  certificate  of  ownership  (Sleghtv. 
Rhinelander,  2  Johns.  Rep..  531,  547),  a  docu- 
ment that  has  no  relation  to  the  national  char- 
acter of  the  vessel. 

This  ship  then,  being  a  mere  sea-letter  vessel, 
was  not  documented  according  to  the  treaties 
between  the  United  States  and  foreign  powers; 
and  did  not,  therefore,  possess  the  national 
character  required  by  those  treaties  to  entitle 
her  to  protection  under  them.  (Treaty  with 
Holland,  1782,  art.  10,  25;  Treaty  with  Spain, 
1795,  art.  17:  Treaty  with  Tripoli,  1796,  art.  4; 
with  Tunis,  1799,  art.  4;  with  France,  1800, 
art.  4.)  The  want  of  the  passport  or  any  of  the 
documents  required  by  those  treaties,  would 
expose  the  vessel  to  be  captured  and  con- 
demned. 

To  comply  with  the  warranty  of  neutrality, 
the  insured  must  show  not  only  that  the  vessel 
is  owned  by  a  neutral,  but  that  she  was  fur- 
nished with  all  the  documents  required  by  the 
law  of  nations  or  public  treaties,  to  establish 
her  neutral  character.  (Park,  469;  7  Term 
Rep.,  631,  705;  1  Caines,  549;  2  Johns.  Rep., 
157;  2  Esp.  Cas.,  615.)  Mere  ownership  may 
be  proved  by  parol ;  but  the  national  character 
of  a  vessel  can  only  be  shown  by  written  doc- 
uments. 

Mr.  Henry,  contra.  1.  The  reason  of  the 
clause  inserted  in  our  policies,  requiring  proof 
of  loss  and  interest  before  commencing  an  ac- 
tion, was  to  enable  the  insurers  to  decide  as  to 
accepting  the  abandonment  or  not.  Technical 
proof,  it  is  conceded,  is  not  requisite.  Reason- 
able and  satisfactory  evidence  must,  then,  be 
sufficient ;  and  the  letters  exhibited  contained 
that  evidence.  Again,  the  formal  abandon- 
ment was  made  on  the  5th  of  October,  but  on 
the  *21stof  October  all  the  documents  [*315 
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and  papers  were  exhibited,  accompanied  with 
a  renewal  of  the  claim  for  a  total  loss,  and  the 
suit  was  not  commenced  until  30  days  after. 
A  protest  by  a  sailor,  a  gazette  account,  a  no- 
tice at  Lloyd's  coffee-house,  have  been  deemed 
sufficient  evidence  of  loss,  on  which  to  ground 
an  abandonment. 

2.  None  of  the  wages  or  expenses  subsequent 
to  the  25th  of  March,  1808,  were  allowed  by 
the  jury. 

The  principal  on  which  average  contribu- 
tions are  allowed  in  such  cases  is,  that  the  ex- 
penses have  been  incurred  for  the  general  ben- 
efit ;  it  being  just  and  reasonable  that  where 
it  is  for  the  benefit  of  all,  the  expense  should 
be  divided  among  all.  The  subsequent  loss  by 
the  embargo,  which  prevented  the  arrival  of 
the  goods,  does  not  vary  the  case.  For  sup- 
pose the  agent  of  the  insurers  had  been  on  the 
spot,  and  had  paid  his  proportion  of  the  gen- 
eral average,  could  the  defendants  have,  after- 
wards, recovered  back  the  money  paid  on  the 
ground  of  the  subsequent  event  ? 

The  objection  that  the  insurers  are  not  liable 
qua  insurers,  is,  at  best,  technical  and  deserv- 
ing of  no  weight,  when  the  merits  are  with  the 
plaintiff. 

3.  It  was  impossible  for  the  plaintiff  to  pro- 
duce the  sea-letter  in  this  case,  as  the  vessel 
has  never  returned  to  the  United  States.     The 
case  admits  the  fact  that  she  had  a  sea-letter, 
and  that  she  was  properly  documented  as  a 
sea-letter  vessel  ;  and  the  defendants  must  be 
bound  by  this  admission. 

The  objection  then,  is  this,  that  she  was  not 
an  American  vessel,  within  the  meaning  of 
the  warranty,  because  she  was  not  registered. 

The  words  "  good  American  vessel,"  do  not 
necessarily  imply  that  she  has  a  register,  but 
only  that  she  is  American  property.  An 
American  built  ship,  owned  by  native  citizens, 
may  lose  her  register,  or  the  privilege  of 
3 1 6*]*a  registered  vessel  if  she  does  not  com- 
ply with  the  requisites  of  the  Register  Act, 
yet  she  does  not  cease  to  be  an  American  vessel. 
If  she  is  not  an  American  vessel,  what  is  she  ? 
Is  she  French,  English  or  Spanish  ? 

By  the  Act  of  Congress  14th  April,  1792,  a  | 
sea-letter  or  passport  is  required,  and  they  are  i 
considered  as  anonymous.     Marshall  (on  Ins.,  ; 
406)  enumerates  the  documents  requisite  for  | 
neutral  ships,  and  the  first  he  calls  a  passport,  j 
sea-brief  or  sea-letter.     Though  a  distinction  , 
may  have  existed,  in  some  subsequent  acts  of  i 
Congress  between  a  passport  or  sea-letter,  yet  | 
by  a  late  act  of  Congress,  passed  the  26th  of 
March,  1810.  all  such  distinction  is  done  away 
and  they  are  considered  as  the  same.  An  Amer- 
ican vessel  may  be  registered  and,  as  such,  en-  | 
titled  to  certain  privileges,  or  she  may  be  un-  , 
registered  and  subject  to  pay  higher  duties,  \ 
and   yet  remain   American   proper! v.     When 
this   policy  was  subscribed,    the    defendants  , 
must  have  known  the  distinction  between  rcg-  [ 
istered  and  unregistered  ships,  and  the  nature 
of  the  different  documents.     If  they  intended 
that  the   ship  should    have    a    register,   they 
should  have  required  a  warranty  to  that  effect, 
otherwise  they  must  be  understood  as  intending 
only  that  she  was  American  property. 

The  decision  in  the  case  of  wiring  v.  ('lag- 
ffett  may  be  good  law  in  England,  but  is 
not  law  here.  But  Lord  Alvanley  would  have 
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decided  very  differently  had  he  been  acquaint- 
ed with  the  subsequent  acts  of  Congress,  and 
the  nature  of  the  distinction  between  register- 
ed and  unregistered  American  vessels,  which 
are  equally  entitled  to  the  protection  of  the  flag 
of  the  United  States.  This  vessel  then  sailing 
with  a  sea-letter  or  passport,  had  a  sufficient- 
document  to  entitle  her  to  be  respected  as  a 
neutral  vessel  sailing  under  the  protection  of 
the  United  States. 

But  the  want  of  any  of  the  proper  docu- 
ments is  not  conclusive  evidence  against  a 
ship's  neutrality.  (Marsh.,  408.)  And  it  is 
expressly  provided,  by  the  17th  article  of  the 
treaty  *with  France,  of  September,  [*3 1 7 
1800,  that  if  any  ship  shall  not  be  furnished 
with  such  passport  or  certificate,  as  is  required 
by  the  4th  article,  yet  if,  on  examination,  it 
shall  appear,  from  other  documents  or  proofs, 
that  the  ship  belongs  to  the  citizens  of  the  neu- 
tral party,  she  shall  not  be  confiscated,  but 
shall  be  released  and  permitted  to  proceed  on 
her  voyage. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

1.  The  first  objection  to  the  plaintiff's  right 
of  recovery  is  that  the  preliminary  proofs  were 
insufficient.  The  plaintiff  duly  and  formally 
abandoned  in  writing,  on  the  5th  of  October, 
and  communicated  with  the  letter  of  abandon- 
ment a  copy  of  the  letter  from  Captain  Corliss, 
of  the  llth  of  July  preceding,  which  con- 
tained all  the  information  that  he  had,  at  that 
time,  received.  The  letter  of  the  captain 
stated  that  the  cargo  insured  had  been  de- 
tained at  Copenhagen,  by  an  embargo,  and 
*that  he  had  been  obliged  to  leave  it  behind. 
The  plaintiff,  upon  receiving  this  advice  of  a 
total  loss,  elected  to  abandon,  and  there  is  no 
doubt  but  that  the  fact  of  the  detention  of  the 
cargo  justified  the  measure.  It  was  sufficient 
for  the  plaintiff  to  have  stated,  as  he  unequiv- 
ocally did  in  his  letter,  his  determination  and 
offer  to  abandon,  together  with  notice  of  the 
particular  loss  upon  which  it  was  grounded. 
This  was  all  that  the  law  required  to  give 
validity  to  the  act.  (Marshall,  tit.  Abandon- 
ment, sec.  3 ;  Thettuson  v.  Flftrfier,  1  Esp. 
Rep.,  73;  Emerigon,  Tom.  2,  189.)  The  re- 
quisite documents,  and  proofs  of  interest  and 
loss,  may  be  communicated,  says  Emerigon 
(p.  192),  at  any  time  after  the  abandonment. 
The  act  of  abandonment,  under  the  general 
law  of  insurance,  and  the  furnishing  the  pre- 
liminary proofs,  under  the  special  stipulation 
in  the  policy,  are  distinct  acts,  and  must  not 
be  confounded.  The  clause  in  the  policy, 
that  the  loss  is  to  be  paid,  thirty  days  after 
proof  thereof,  gave  rise  to  what  is  termed,  in 
our  books,  the  preliminary  proofs  ;  and  as  its 
*object  was  only  to  furnish  reasonable  [*3  1  8 
information  to  the  insurer,  so  that  he  might 
be  able  to  form  some  estimate  of  his  rights 
and  duties,  before  he  was  obliged  to  pay,  it 
has  always  been  lil>erully  expounded,  and  is 
construed"  to  require  only  the  best  evidence  of 
the  fact  that  the  party  possesses  at  the  time. 
( Tnlriit  v.  Marine  In*.  £'». ,  2  Johns.  Rep.,  I'M; 
Htiffv.  The,  Same,  4  Johns.  Rep.,  132.)  But. 
in  this  case,  more  ample  proof  was  furnished 
on  the  21st  of  October,  which  was  admitted  by 
the  counsel  to  have  been  above  thirty  days  IK.'- 
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fore  the  commencement  of  the  suit.  The 
papers  which  were  then  presented  afforded 
sufficient  proof  of  interest  and  loss,  and  the 
claim  for  a  total  loss  was  renewed.  This 
claim  was  founded  upon  one  plain,  specific 
fact  of  loss,  appearing  upon  all  the  papers, 
and  never  varied  ;  and  if  it  were  necessary  to 
connect  the  several  communications,  they 
might  well  be  considered  as  one  entire  tran- 
saction "begun  on  the  5th,  and  consummated 
on  the  21st  of  October.  But  if  we  take  the 
acts  separately,  there  was  a  regular  abandon- 
ment on  the  5th  of  October,  which  was  suffi- 
cient to  satisfy  the  law,  and  to  fix  the  tech- 
nical total  loss ;  and  admitting  the  proof  to 
have  been  then  insufficient  to  meet  the  special 
clause  in  the  policy,  it  was  fully  supplied  on 
the  21st,  and  gave  the  plaintiff  his  right  of 
action  at  the  expiration  of  the  thirty  days. 

2.  The  next  objection  is  that  the  defendants 
are  charged  in  the  verdict  with  the  cargo's 
proportion  of  a  general  average  arising  from 
unloading  and  storage  of  the  cargo,  and  the 
wages  and  provisions  of  the  crew,  during  the 
time  that  the  vessel  was  necessarily  detained 
at  Copenhagen  to  refit,  and  prior  to  the  inter- 
vention of  the  embargo.    That  these  expenses, 
incurred  in  a  case  of  such  necessity,  form  a 
general  average,  was  settled  in  the  case  of 

Walden  v.  Le  Roy  (2  Caines'  Cas.,  263),  and 
that  the  ship  was  driven  into  Copenhagen  by 
the  perils  of  the  sea  is  conclusively  shown. 
These  are  expenses  which  the  insurer  is  to 
319*]  pay,  in  addition  to  a  total  *loss,  and 
so  it  was  lately  declared  by  this  court  in  Jumel 
&  Desobry  v.  The  Marine  Ins.  Co.  (7  Johns. 
Rep.,  412).  There  is  then  no  real  foundation% 
nor  even  a  plausible  pretense,  for  any  objec- 
tion to  this  part  of  the  recovery. 

3.  The  last  objection  is  that  the  plaintiff  had 
not  shown  a  compliance  with  his  warranty. 
The  insurance  was  upon  "  the  good  American 
ship,    called    the    Rodman."      These    words 
amount  to  a  warranty  that  the  ship  was  Amer- 
ican, according  to  the  settled  construction  of 
the  phrase,  both  in  this  and  in  the  English 
courts.     (1  Johns.  Cas.,  341  ;    2  Johns.  Cas., 
168;  3  Bos.  &  Pull.,  201,  506,  510,  514,  531 ;  6 
East's  Rep.,  382.)    A  warranty  that  the  prop- 
erty is  American  undoubtedly  means  that  it  is 
not  only  so  in  fact,  but  that  ic  shall  be  clothed 
with  the  requisite  evidence  of  its  American 
character,  for  the  purpose  of  protection,  and 
in  reference  to  the  law  of  nations,  under  the 
sanction  of  which  the  voyage  in  question  was 
to  be  conducted.    (1  Johns.  Cas.,  365  ;  2  Johns. 
Cas.,  "148.)    It  was  proved  that  the  ship  was 
•owned  by  the  plaintiff,  and  that  he  was  an 
American  citizen  ;   and  from  the  case  we  are 
to  conclude  that  the  ship  had  all  the  papers 
requisite  for  an  American  vessel,  except  an 
American   register.      The  case  is    somewhat 
equivocal  upon  that  point,  but  this  we  think 
to  be  the  better  construction  of  it.     If  she  had 
not  the  documents  required  by  our  treaties,  it 
ought  to  have  been  made  a  distinct,  substan- 
tive ground  of  objection,  at  the  trial.     The 
case    states    that    "the    defendants'    counsel 
moved  for  a  nonsuit,  on  the  ground  that  the 
vessel  was  warranted  by  the  policy  to  be  an 
American  vessel,  and  that  the  plaintiff  had 
produced  no  proof  of  her  being  such  ;  'but 
that,  on  the  contrary,  it  appeared,  from  the 


testimony  in  the  cause,  that  she  was  only  a 
sea-letter  vessel,  without  an  American  regis- 
ter." This  was  an  admission  that  she  was  a 
sea-letter  vessel,  though  the  competent  proof 
of  that  *fact  is  not  disclosed  in  the  [*32O 
case,  and  the  defendants  evidently  placed 
their  motion  for  a  nonsuit  on  the  single 
ground  of  the  want  of  a  register.  If  anything 
was  wanted  to  show  a  compliance  with  the 
warranty,  except  the  register,  it  ought  to  have 
been  expressly  so  stated.  The  presumption 
must  be,  after  verdict,  and  upon  this  case, 
that  every  objection  was  supplied.  We  are 
then  reduced  to  this  single  point :  was  the 
want  of  a  register  a  breach  of  the  warranty  ? 
At  the  time  the  policy  was  underwritten  there 
were  two  kinds  of  American  vessels,  the  one 
registered  and  the  other  unregistered  and 
carrying  a  sea-letter  or  an  official  certificate  of 
ownership,  and  both  kinds  were  recognized  by 
law  as  American  vessels,  though  the  former 
was  entitled  to  higher  privileges  under  the 
laws  of  Congress.  (Laws  U.  S.,  Vol.  VI.,  72.) 
But,  in  reference  to  the  law  of  nations,  and  to 
security  upon  the  high  seas,  both  species  of 
vessels  were  equally  entitled  to  protection  as 
American  property.  There  was  no  use  in  re- 
quiring a  register  for  any  object  within  the 
purview  of  the  warranty.  The  want  of  it  did 
not  enhance  the  risk.  "  It  is  a  known  and  es- 
tablished rule,"  says  Sir  William  Scott,  in  the 
case  of  The  Vigilantia,  (1  Rob.,  113),  "that  if 
a  vessel  is  navigating  under  the  pass  of  a  for- 
eign country,  she  is  considered  as  bearing  the 
national  character  of  that  nation  under  whose 
pass  she  sails ;  she  makes  a  part  of  its  naviga- 
tion, and  is  in  every  respect  liable  to  be  con- 
sidered as  a  vessel  of  that  country."  What 
was  said  by  Lord  Alvanley  in  Baring  v.  Clag- 
gett  (3  Bos.  &  Pull.,  201),  is  not  applicable,  nor 
does  it  affect  this  doctrine.  He  considered 
that  the  warranty  of  a  ship  to  be  American 
required  an  American  register,  under  our 
Navigation  Act  and  the  French  Treaty,  and 
that  the  privilege  of  carrying  the  American 
flag,  as  a  safe  conduct  among  belligerent 
powers,  was  to  be  denied  to  all  ships  not  sail- 
ing under  a  compliance  with  that  act.  The 
act  he  referred  to  was  passed  in  1792  (Laws  U. 
S.,  *Vol.  II.,  p.  131),  and  declared  that  f*321 
none  but  registered  vessels  should  be  deemed 
vessels  of  the  United  States  entitled  to  the 
benefits  and  privileges  appertaining  to  such 
vessels.  He  was  not  then  apprised  of  the  dis- 
tinction between  registered  and  unregistered 
vessels,  and  of  the  legislative  recognition  of 
the  latter  as  American  vessels,  entitled  to 
privileges  in  port  as  such,  under  the  Act  of 
1802.  The  Act  of  1792,  to  which  he  referred, 
seems,  by  its  terms,  to  have  left  unregistered 
vessels  as  alien  vessels,  and  without  the  pro- 
tection of  the  United  States.  Whether  that 
was  or  was  not  the  condition  of  such  vessels 
at  that  time  is  not  now  a  material  inquiry, 
since  the  vessel  in  question,  at  the  time  of  the 
warranty,  was  not  only  American  property  in 
fact,  but  entitled,  by  her  sea-letter,  under  our 
law  and  under  the  law  of  nations,  to  the  im- 
munities of  the  American  flag.  This  was 
equivalent  to  what  was  termed  by  Sir  William 
Scott  a  national  pass,  and  so  it  was  considered 
in  the  Court  of  Errors,  in  the  case  of  Sleght  v. 
Hartshorne  (2  Johns.  Rep.,  531). 
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The  court  are,  accordingly,  of  opinion  that 
the  motion  on  the  part  of  the  defendants  be 
denied. 

Motion  denied. 

Cited  in— 11  Johns.,  260;  14  Johns.,  314;  6  Cow.,  415, 
676 ;  7  Cow.,  650 ;  6  Paige,  586 ;  12  N.  Y.,  94 ;  32  N.  Y.. 
442 ;  4  Bos.,  13 ;  5  Duer,  320 ;  1  Hall,  631 ;  3  Sand.,  41 ; 
118  Mass.,  214. 


LOW 

v. 
ROGERS  ET  AL.  .  Commissioners.  &c. 

Inquisition — Encroachment  on  the  Highway — 
Certiorari —  Costs. 

Where  an  inquisition  taken  under  the  20th  section 
of  the  Act  Relative  to  Highways  (sess.  24,  ch.  186), 
for  an  encroachment  on  the  highway,  was  removed 
into  this  court  by  certiorari  and  quashed,  it  was 
held  that  the  appellant  was  not  entitled  to  costs.  It 
is  a  casuti  omissus  in  the  statutes,  as  to  costs. 

Citation— 1  Laws,  192,  596. 

AN  inquisition  had  been  found  before  a  jus- 
tice of  the  peace,  pursuant  to  the  20th  sec- 
tion of  the  Act  to  Regulate  Highways  (sess.  24, 
ch.  186),  of  an  encroachment  on  the  highway, 
by  Low,  the  appellant,  and  which  was  removed 
to  this  court,  by  certiorari,  and  quashed.  And 
the  question  now  raised  for  the  consideration 
of  the  court,  was,  whether  the  party  was  en- 
titled to  costs. 

Per  Curiam.  This  case  was  removed  into 
this  court  by  certiorari,  and  was  founded  upon 
322*]  an  inquisition  taken  *under  the  20th 
section  of  the  Highway  Act  (Laws,  Vol.  I.,  p. 
596),  by  which  the  jury  had  found  that  the  ap- 
pellant had  encroached  upon  the  highway,  and 
the  inquisition  has  been  now  quashed  by  this 
court. 

The  inquisition  below  was  not  a  judgment, 
or  order,  made  for  the  benefit  of  another  per- 
son, within  the  act  relative  to  suing  out  writs 
of  certiorari.  (Laws,  Vol.  I.,  p.  192.)  It  seems 
to  be  a  casus  omizsus  in  our  statute  book,  a* 
to  costs.  There  is  no  provision  giving  costs, 
or  damages,  either  one  way  or  the  other,  when 
such  a  proceeding  as  that  below  is  removed 
into  this  court  by  certiorari.  The  act  regulat- 
ing the  suing  out  writs  of  certiorari  is  the  only 
one  making  provision  for  costs  in  cases  analo- 
gous to  this,  and  that  is  done  by  requiring  the 
party  suing  out  the  writ  to  enter  into  a  recog- 
nizance to  pay  costs.  There  is  a  similar  pro- 
vision in  several  British  statutes  relative  to 
proceedings  by  certun-ari. 

Costa  denied. 
Cited  in-39  N.  Y..  520. 


PUMPELLY  r.  CROSBY  KT  AL. 

Pleading* — General  Replication — Practice. 

A  general  replication  to  a  8|H>eial  plea  need  not  l>c 
signed  by  counsel. 

ntatlons-2  Wils.,  47 :  2  111.  Hep.,  816 ;  Seller.  327  : 
Impey's  K.  U.  Prac.,  203. 

MR.    SHERWOOD,    for     the    defendants, 
moved  to  set  aside  an  inquest,  taken  at 
JOHNS.  RKP.,  8. 


the  last  circuit  in  Tioga  County,  and  all  subse- 
quent proceedings,  for  irregularity.  He  cited 
5  Johns.  Rep.,  235,  236 ;  2  Wils..  47. 

•The  irregularity  relied  upon  was  the  want 
of  the  name  of  counsel  to  the  replication. 
The  plea  was  a  special  plea  of  payment  to  the 
holder  and  payee  of  a  promissory  note,  before 
it  was  indorsed  to  the  plaintiff  ;  and  a  general 
replication,  denying  the  payment. 
Mr.  H.  Bleecker.  contra. 

Per  Curiam.  The  motion  must  be  denied.  The 
case  *of  Simson  v.  Neal  (2  Wils., 47),  on  [*323 
which  the  defendants'  counsel  relies,  has  been 
overruled  in  the  case  of  Hubert  v.  Lord  Wey- 
mouth  (2  Bl.  Rep.,  816),  and  there  can  be  no 
more  reason  for  requiring  the  signature  of 
counsel  to  a  general  replication  than  to  a  gen- 
eral plea.  When  the  replication  consists  in  a 
mere  denial  of  the  plea,  without  alleging  any 
new  matter  therein,  it  need  not  be  signed  by 
counsel.  This  appears  to  be  the  settled  prac- 
tice of  the  Court  of  K.  B.  (Seller,  327  ;  Impey's 
K.  B.  Prac.,  263.) 

Motion  denied. 


ADAMS 

n. 

THE    SUPERVISORS     OF     COLUMBIA 
COUNTY. 

Maintenance  of  Pauper — Order  Signed  by  Two 
Justices — Requisites  of  Order — Discretion  of 
Justice — Mandamus — Duty  of  Supervisors. 

An  order,  signed  by  two  justices,  to  an  overseer 
of  the  poor,  to  provide  for  the  maintenance  of  a 
pauper,  under  the  first  section  of  the  Act  of  the 
24th  March,  1809  (sess.  32,  ch.  90),  is  valid.  And 
though  such  order  does  not  recite  that  the  Justice 
and  overseer  inquired  into  the  state  and  circum- 
stances of  the  pauper,  before  giving  the  order,  such 
an  inquiry  will  be  intended  to  have  been  made  and 
implied  from  the  order.  The  justice  and  overseer 
need  not  make  the  inquiry  together,  for  the  order  is 
not  to  be  their  joint  act. 

Mattera  of  form  in  orders  for  the  relief  of  paupers, 
are  to  be  overlooked,  and  the  justice  has  a  reason- 
able discretion,  as  to  the  nature  and  extent  of  the 
weekly  allowance,  and  if  the  pauper  IK-  sick  or 
wounded,  medicines  and  the  attendance  of  a  physi- 
cian are  a  reasonable  charge  ;  but  all  the  charges 
of  maintaining  the-  pauper  must  be  adjusted  and 
paid,  in  the  first  instance,  by  the  overseers  of  the 
poor,  who  are  responsible  to  the  persons  rendering 
the  assistant**.  A  tnamlamu*  will  not  lie,  at  the  in- 
stance of  the  party,  to  compel  the  supervisors  of 
the  countv  to  audit  and  pay  the  account  of  such 
charges.  The  supervisors  are  only  to  pay  such  ac- 
counts as  have  been  adjusted  ami  paid  by  the  over- 
seers, in  pursuance  of  the  justice's  order. 

Citations- Act  March  24,1809;  2  Harnard,  207, 247. 

A  RULE  was  obtained  at  the  last  term,  re- 
quiring the  defendants  to  show  cause  why 
a  mandamut  should  not  issue,  to  compel  them 
to  audit  an  account  of  the  plaintiff's  for  medi- 
cine and  attendance,  as  a  physician,  on  one 
Nathaniel  Turner,  a  pauper. 

Mr.  K.  William*,  for  the  defendants,  now 
showed  cause  ;  and  from  the  affidavits  which 
were  read,  I  lie  following  facts  appeared.  On 
the  twenty-third  April,  1810,  one  of  the  over- 
seers of  the  poor  of  Hudson  applied  to  Adams, 
as  a  physician,  to  attend  on  the  pauper  ;  and 
Adams  attended.  *from  time  to  time,  [*JJ24 
until  the  seventeenth  July,  1H10,  and  presented 
his  account,  amounting  to  ninety-four  dollars 
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and  seventy-three  cents,  to  the  defendants,  who 
refused  to  audit  it. 

Two  justices  of  the  county  made  an  order, 
under  their  hands  and  seals,  upon  the  overseers 
of  the  poor  of  Hudson,  to  provide  for  the 
pauper  from  the  twenty-third  of  April,  1810, 
for  his  weekly  board,  at  two  dollars  and  fifty 
cents,  with  other  necessaries,  for  clothing,  and 
also  such  medicine  and  attendance  for  the  re- 
covery of  the  pauper,  as  should  be  thought 
necessary. 

One  of  the  overseers  stated  that  the  pauper 
had  no  settlement  within  the  State  ;  that  he 
was  not  in  a  situation  to  be  removed,  and  that 
he  supported  him,  pursuant  to  the  order  of  the 
justices,  and  directed  the  plaintiff  to  attend 
him. 

Some  of  the  supervisors,  in  their  affidavits, 
stated  that  one  of  the  justices  who  made  the 
order  was  examined  by  the  board,  and  stated 
that  the  justices,  or  either  of  them,  did  not, 
with  the  overseers,  visit  the  pauper,  to  his 
knowledge. 

Mr.  Van  Buren  for  the  plaintiff. 

Per  Curiam.  The  Act  of  24th  March,  1809 
(sess.22,ch.  90), makes  it  a  duty  of  the  overseers, 
or  one  of  them,  of  the  city  or  town  in  which  any 
pauper  happens  to  be,  who  requires  relief,  and 
hath  no  settlement  within  the  State.to  inquire, 
together  with  any  justice  of  the  county,  into 
the  condition  of  the  pauper,  and  if  it  shall 
appear  necessary  to  the  overseer  or  justice,  the 
justice  is  to  give  an  order  on  the  overseers  for 
an  allowance  to  the  pauper,  and  such  allow- 
ance is  to  be  a  county  charge. 

The  first  question  in  this  case  is,  whether  the 
order  was  valid.  The  act  does  not  require 
two  justices  to  unite  in  making  the  order,  but 
if  it  be  made  by  two,  or  more,  instead  of  one, 
that  circumstance  cannot  weaken  it  nor  are 
325*]  *the  overseers,  or  either  of  them,  to 
unite  in  making  it,  for  the  order  is  to  be  made 
in  writing,  by  the  justice  upon  the  overseer. 
But  the  act  requires,  as  a  preliminary  step, 
that  the  justice  and  overseer  shall  inquire  into 
the  condition  of  the  pauper,  and  if  it  shall  ap- 
pear to  them  that  relief  is  necessary,  the  order 
is  to  be  made.  The  order  does  not  aver,  by 
way  of  recital,  that  those  steps  were  taken  ; 
but  they  are  to  be  intended  to  have  been  taken, 
and  are  implied  in  the  order  itself.  The  act 
does  not  prescribe  any  formal  evidence  of  the 
fact  of  its  having  appeared  to  the  overseer,  as 
well  as  the  justice,  that  the  pauper  stood  in 
need  of  support.  It  is  to  be  necessarily  infer- 
red to  have  so  appeared  to  the  overseers,  as 
they  did  not,  when  called  upon,  show  any  suf- 
ficient cause  to  the  contrary.  They  must  have 
conceded  the  fact.  Nor  was  it  requisite  that 
the  overseer  and  justice  should  have  inquired 
together  into  the  condition  of  the  pauper,  be- 
cause they  are  not  to  do  any  joint  act.  The 
order  is  to  be  the  exclusive  act  of  the  justice,  | 
and  the  cases  which  were  cited  to  this  point  j 
are  not  applicable.  The  order  is,  of  itself.  I 
evidence  that  the  overseers  and  justices  had  all  ! 
seen  the  pauper,  for  he  had  been  before  them, 
and  the  inquiry  by  each  into  his  circum-  \ 
stances,  is  necessarily  to  be  inferred.  There  | 
was  no  formal  evidence  of  that  fact  required  | 
by  the  statute,  and  if  it  is  to  be  reasonably 
implied,  it  is  enough.  The  case  of  The  King  , 


v.  The  Inhabitant*  of  Woodaterton  (2  Barnard., 
207,  247)  shows  that  objections  as  to  matters  of 
form,  in  an  order  for  the  relief  of  a  pauper,  are 
to  be  overlooked,  and  humanity  dictates  that 
such  orders  should  be  liberally  treated.  All 
that  one  of  the  justices  stated  before  the  board 
of  supervisors  was,  that  there  was  no  joint 
inquiry  into  the  state  of  the  pauper.  The  facts 
on  the  face  of  the  order  prove  that  each  party 
must  have  made  the  inquiry,  and  the  debility 
and  helplessness  of  the  pauper  must  have  ap- 
peared to  all,  for  it  is  nowhere,  nor  by  any 
person,  denied. 

*The  second  objection  is  as  to  the  [*32G 
extent  of  the  allowance.  It  is  not  only  a 
weekly  sum,  but  necessary  medicine  and  at- 
tendance. The  act  says,  the  justice  is  to  make 
"such  allowance  weekly,  or  otherwise,  as  the 
necessities  of  the  pauper  shall  require."  Thi& 
gives  a  reasonable  discretion  to  the  magistrate, 
as  to  the  mode  and  nature  of  the  allowance. 
If  the  pauper  be  sick,  common  sense  and  hu- 
manity dictate  that  medicine  and  attendance 
are  as  necessary  as  food  and  clothing,  and  the 
precise  amount  of  such  medicine  and  attend- 
ance could  not  be  fixed  beforehand.  It  must 
depend  upon  the  circumstances  of  the  case. 
The  account  exhibited,  as  well  as  the  order  of 
the  justices,  shows  the  distressed  condition  of 
the  pauper.  The  justices  in  their  order  say 
that  "he  must  inevitably  perish  unless  timely 
relieved,"  as  he  had  a  white  swelling  on  his 
knee  ;  and  it  appears  that  the  disorder  termin- 
ated in  the  amputation  of  his  thigh.  If  an  or- 
der on  the  overseers  for  medical  aid  could  not 
be  legally  made  in  such  a  case,  what  was  to  be 
done?  Did  the  statute  mean  that  the  man 
should  be  left  to  the  aid  of  private  compassion, 
or  to  perish?  The  law  ought  not  to  be  so  nar- 
rowly construed,  and  the  order  is  to  be  deem- 
ed sufficient  to  cover  the  expenditure  in  ques- 
tion. 

The  third  and  only  remaining  question  is,  as 
to  the  regular  mode  of  adjusting  and  exhibiting 
the  charge  to  the  board  of  supervisors.  It  is  to 
be  exhibited  as  a  charge  paid  bv  the  overseers, 
under  the  order  of  the  justice.  The  account  ex- 
hibited, though  signed  by  the  overseer,  has  nev- 
er been  paid  by  him,  nor  is  it  stated  that  the 
overseer  had  even  examined  and  admitted  the 
account,  as  just  and  correct.  It  was  handed 
by  him  to  the  supervisors,  just  as  it  had  been 
presented  to  him  by  the  physician.  He  was 
only  the  agent  of  transmission.  The  overseer* 
are"  not  the  complainants  in  the  present  case. 
It  is  Adams,  the  physician,  who  complains, 
and  sues  for  the  mandamus.  But  the  persons 
who  afford  assistance  to  the  *pauper  [*327 
are  to  look  to  the  overseer,  and  he  is  to  pay 
them.  The  statute  says  that  the  order  "shall 
be  a  sufficient  voucher  for  the  payment  of  so 
much  money  by  the  said  overseer."  The  su- 
pervisors of  the  county  are  not  the  board  to  as- 
certain whether  the  services  have  been  actually 
and  faithfully  rendered  to  the  pauper.  That 
must  be  adjusted  by  the  overseers  of  the  poor, 
who  are,  in  the  first  instance,  responsible  to 
the  persons  rendering  the  assistance.  The  su- 
pervisors were  only  to  pay  such  accounts  as 
the  overseers  had  adjusted  and  paid,  in  pur- 
suance of  the  order.  As  the  account  in  ques- 
tion had  never  been  adjusted,  allowed  and  paid, 
by  the  overseers  of  Hudson,  the  supervisors, 
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for  that  reason,  were  not  bound  to  notice  it,  ! 
and  on  that  ground  alone,  the  court  refuse  to  • 
interfere.  But  we  have  given  our  opinion  on  j 
the  merits  of  the  case,  so  that  when  the  ac-  j 
count  shall  have  been  liquidated  and  settled  j 
by  the  overseers,  and  duly  exhibited  by  them  | 
to  the  supervisors  of  the  county,  it  may  be  i 
paid,  without  the  necessity  of  an  application  j 
to  this  court. 

Rule  refused. 

Overruled — 4  Cow.,  141. 

Cited  in— 1  Cow.,  205 ;  5  Cow.,  649. 


SATTERLEE,  Administrator, 

v. 
SATTERLEE. 

Practice — Plene     Administravit — When    to  be 
Signed  by  Counsel. 

Double  pleas  must  be  signed  by  counsel. 

Plene  Administravit  singly  pleaded,  need  not  be 
signed  by  counsel ;  but  if  joined  with  the  general 
issue,  the  plea  is  double,  and  must  be  signed  by 
counsel. 

Citations— 5  Johns..  233 ;  1  Tidd.  621,  622  ;  2  East, 
225. 

MR.    X.    WILLIAMS,  for  the    defendant, 
moved  to  set  aside  the  default  entered  in 
this  cause,  for  want  of  a  plea,  and  all  subse- 
quent proceedings,  for  irregularity. 

The  defendant  had  pleaded  the  general  issue 
and  plene  administravit,  a  copy  of  which  was, 
in  due  season,  delivered  to  the  plaintiff's  attor- 
ney, but  the  pleas  not  being  signed  by  counsel, 
the  plaintiff's  attorney  treated  them  as  a 
nullity,  and  entered  a  default  for  want  of  a 
plea. 

Mr.  Huntington,  contra,  said  that  the  plea 
being  double,  ought  to  have  been  signed  by 
counsel,  and  cited  Dubois  v.  Philips  (5  Johns. 
Rep.,  235). 

328*]  *Mr.  Williams  observed  that  neither 
of  the  pleas  required  a  counsel's  hand,  and 
cited  Tidd's  Practice,  622  ;  1  Sellon,  326. 

Per  Curiam.  This  case  comes  within  that 
of  Dubois  v.  Philips  (5  Johns.  Rep.,  233),  and 
the  double  plea  of  non  assumpxit  and  plene  ad- 
mi  nistrar  it  was  not  good,  without  the  signa- 
ture of  counsel.  Had  the  last  plea  been  singly 
pleaded,  it  need  not  have  been  signed  by  coun- 
sel ;  but  double  pleas  must  be  so  signed,  ac- 
cording to  the  practice  of  the  Court  of  K.  B., 
which  is  the  practice  of  this  court  in  those 
cases  in  which  a  different  practice  has  not 
been  established.  (1  Tidd,  621,  622  ;  2  East, 
225.) 

We  grant  ttie  motion  to  set  aside  (he,  default, 
and  to'let  the  defendant*  in  to  plead,  upon  pay- 
ment of  costs. 
Cited  in-10  Wend..  603 :  4  Bos.,  634. 


IN  THE  MATTER  OK  HUGH  M'DOWLE  AND 
JOHN  M'DOWLK,  Infants. 

Apprenticeship  of  Infant— Not  Binding  Unless 
Infant  be  Party  to  Indenture — Infant  Alone 
can  take  Advantage  of  Defect. 

JOHNS.  REP.,  8. 


An  infant  cannot  be  bound  an  apprentice,  unless 
he  is  a  party  to,  and  executes  the  deed  or  indenture. 
Where  the  father  of  an  infant  and  the  master 
executed  an  indenture,  binding  the  infant  to  the 
master,  it  was  held  that  the  indenture  (though  the 
father  was  bound)  was  not  binding  on  the  child ; 
and  that  the  infant  alone  could  take  advantage  of 
any  defect  in  the  indenture.  And  the  infant  being 
brought  up  on  habeas  corpus,  the  court  refused  to 
order  the  infant  to  be  delivered  to  the  father,  there 
being  no  evidence  of  improper  restraint  on  the  part 
of  the  master,  but  gave  the  infant  leave  to  go  where 
he  pleased. 

Citations— 1  Laws,  186 ;  3  Burr.,  1434 ;  2  Str.,  982. 

¥R1TS  of  habeas  corpus  were  awarded,  in 
the  last  vacation,  by  the  Recorder  of 
Albany,  to  Nathan  Spier,  of  the  town  of 
Watervliet,  to  bring  up  the  body  of  Hugh 
M'Dowle,  and  to  Nathan  Slosson,  of  the  same 
place,  to  bring  up  the  body  of  John  M'Dowle. 
The  Recorder  certified  the  writs  and  returns 
into  this  court,  and  recognized  the  parties  to 
appear  at  this  term,  and  produce  the  infants. 
They  now  appeared,  and  the  infants  were  pro- 
duced in  court. 

The  return  by  Nathan  Spier  stated  that  on 
the  third  of  May,  1808,  Matthew  M'Dowle, 
father  of  the  infant,  sealed  and  delivered  to 
him  an  indenture,  which  was  set  *forth,  [*329 
by  which  he  bound  his  son  Hugh,  then  six 
years  of  age,  to  Nathan  Spier  (a  member  of  the 
society  called  Shakers),  to  be  by  him,  or  under 
his  care,  fed,  clothed,  taught  to  read  and  write, 
and  in  the  carpenter's  and  joiner's  trade,  pro- 
vided circumstances  would  admit,  and  the  boy 
inclined,  and  to  instruct  him  in  other  matters, 
according  to  his  faith,  and  the  faith  and  prac- 
tice of  the  church  and  society  to  which  he 
belonged,  until  the  age  of  twenty-one.  If  the 
boy  inclined  to  depart  before,  the  father  agreed 
to  take  him  away,  on  being  duly  notified,  &c. 

The  indentures  were  executed  by  Spier,  and 
the  father  of  the  infant.  The  return  further 
slated  that  the  infant  had  never  manifested 
any  desire  to  depart,  but  an  inclination  to  stay, 
though  on  the  twentieth  of  December  last,  the 
father  and  James  M'Dowle  had  fraudulently 
and  forcibly  taken  away  the  boy  and  kept  him 
six  weeks ,  that  he,  Spier,  had  performed  the 
covenants  in  the  indenture  on  his  part,  and  was 
willing  to  perform,  <fcc. 

The  return  to  the  other  writ  was  similar  ;  it 
stated  that  John  was  bound  by  his  father  on 
the  twenty-third  of  April,  1*808,  the  infant 
being  then  eight  years  old,  and  that  he  was  to 
be  taught  the  trade  of  a  blacksmith,  &c. 

A  petition  was  also  presented,  signed  by  the 
infants,  one  being  eleven,  and  the  other  eight 
years  old,  praying  that  they  might  now  be 
permitted  to  execute  the  indentures. 

Mr.  Rodman,  for  the  infants,  contended  that 
the  indentures  were  void.  The  Act  Concern- 
ing Apprentices  and  Servants  (sess.  24,  ch.  11, 
sec.  8)  requires  tbo  infant  to  be  a  party  to  the 
deed  ;  he  must  be  bound  by  indenture'  of  his 
or  her  own  free  will  ;  and  the  infant  cannot  be 
bound  unless  he  executes  the  indenture.  An 
infant  cannot  be  bound  an  apprentice  without 
deed,  ami  that  must  be,  according  to  the 
statute,  by  indenture.  (1  HI.  Com.,  426;  1 
Salk.,  68;"  1  Burn's  Just.,  8H,  20th  edit.,  Ld. 
Havin.,  1117.) 

rfln  the  caw  of  The  King  v.  Cromfurd  [*IJIJO 
(H  East,  25  S.  P.  ;  2  Salk..  475)  ;  l'  Hot!..  522) 
Lord  Ellenborough  said  that  a  contract  bc- 
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tween  the  father  and  the  master,  under  seal, 
not  executed  by  the  infant,  not  being  a  legal 
apprenticeship,  was  not  binding  on  the  son  or 
father  for  him,  but  the  service  was  voluntary. 

Again,  the  word  "apprentice"  must  be 
used  in  the  indenture,  otherwise  it  is  void. 
(Dalton,  53.) 

Messrs.  P.  Van  Vechten&nd  A.  Van  Vechten, 
contra.  This  is  an  application  on  the  part  of 
the  father,  who  has  voluntarily  parted  with  all 
his  authority  over  his  child.  It  is  not  neces- 
sary to  show  that  the  indenture  was  within  the 
statute.  It  is  sufficient,  if  it  is  good  at  the 
common  law  ;  for  a  father  has  a  right,  by  com- 
mon law,  to  bind  his  child.  (4Comyn'sDig., 
579  ;  Just.,  B,  55.)  But  the  statute  cannot  re- 
quire the  infant  to  sign  and  seal  the  indenture, 
for  he  may  be  so  young  as  not  to  be  able  to 
sign  it.  All  that  can  be  required  is,  that  the 
infant  should  consent  to  the  binding,  and  that 
consent  may  be  by  parol.  (2  Term  Rep.,  726.) 

It  has  been  laid  down  in  several  cases,  th#t 
it  is  not  necessary  that  the  word  "  apprentice" 
should  be  used  in  the  indenture.  (8  Term 
Rep.,  379  ;  1  East,  531  ;  4  East,  298.) 

The  father  here  has  no  claim  or  right  to  the 
child,  after  having  voluntarily  parted  with  his 
power  and  authority.  The  object  of  the  writ 
of  Jiabeas  corpus  is  to  remove  illegal  or  im- 
proper restraint.  It  is  granted  at  the  instance 
of  the  party  aggrieved.  Infancy  is  a  personal 
privilege,  and  can  be  taken  advantage  of  only 
by  the  infant  himself.  (5  Johns.  Rep.,  261, 
162  ;  1  H.  Bl.,  515  ;  Doug.,  500 ;  5  Term  Rep., 
715.)  Besides,  the  contract  itself  provides  an 
adequate  remedy  for  the  infant,  for  he  may 
leave  his  master  whenever  he  pleases.  There 
is  no  evidence  of  any  coercion  used  by  the 
master,  to  keep  the  infant,  against  his  inclina- 
tion. 

Per  Curiam.  Two  objections  are  taken  to 
the  validity  of  the  indenture  stated  in  the  re- 
turn :  1.  That  it  is  not  executed  by  the 
infant.  2.  That  the  word  "apprentice"  is 
not  inserted  in  the  deed. 

331*]  *The  first  objection  is  founded  on 
the  words  of  the  statute  (Laws,  Vol.  I.,  p. 
186),  which  evidently  requires  the  deed  to  be 
executed  by  the  infant,  as  well  as  by  his  parent 
or  guardian.  At  common  law,  a  parent  may 
bind  his  infant  an  apprentice,  but  the  statute 
must  be  considered  as  controlling  the  common 
law,  in  this  respect,  and  as  requiring  the  infant 
to  be  a  party  to  the  deed.  The  infant,  in  the 
present  case,  is  not  therefore  bound,  and  the 
question  is  as  to  the  relief  which  ought  to  be 
granted  upon  the  present  writ. 

The  father  who,  on  his  part,  executed  the 
indenture  with  the  master,  sues  out  the  writ. 
There  is  nothing  before  the  court  to  show  any 
improper  treatment  of  the  infant,  nor  that  the 
party  to  whom  the  father  intended  to  bind  him 
has  not  hitherto  faithfully  performed  the 
stipulations  in  the  indenture.  This  is  not  a 
case,  then,  in  which  the  father  has  any  equity, 
or  any  right  to  complain.  He  may  be  bound 
still  by  the  covenants  in  the  indenture,  though 
the  infant  is  not.  It  is  for  the  infant  alone  to 
take  advantage  of  the  defect,  and  if  he  does 
not  choose  to  do  it,  he  may  waive  the  defect, 
and  avail  himself  of  the  benefit  of  the 
apprenticeship.  All  that  the  court  are  re- 
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quired  to  do,  under  the  present  writ,  is  to  see 
that  the  infant  is  not  restrained  against  his 
will.  The  course  and  practice  of  the  English 
courts,  on  the  like  occasions,  is  well  settled. 
It  was  observed  by  Lord  Mansfield,  in  the  case 
of  Rex  v.  Delavelet  al.  (3  Burr.,  1434),  that, 
"in  cases  of  writs  of  habeas  corpus  directed  to 
private  persons  to  bring  up  infants,  the  court 
is  bound,  ex  debitojusticice,  to  set  the  infants 
free  from  any  improper  restraint ;  but  they  are 
not  bound  to  deliver  them  over  to  anybody, 
nor  to.give  them  any  privilege.  This  must  be 
left  to  their  discretion,  according  to  the  cir- 
cumstances of  the  particular  case."  And  in 
that  case  the  K.  B.  refused  to  deliver  the 
infant  to  her  father,  but  left  her  at  liberty  to 
go  where  she  would.  In  the  case  of  Rex  v. 
Smith  (2  Str.,  982)  a  boy  under  14  was  brought 
up  on  *habeas  corpus,  sued  out  by  his  [*332 
father,  to  obtain  possession  of  him  from  his 
aunt ;  but  the  court  merely  left  the  boy  at 
liberty  to  go  where  he  pleased,  and  the  'boy 
chose  to  stay  with  his  aunt. 

In  the  present  case,  then,  the  court  can  only 
declare  that  the  infants  are  at  liberty  to  go 
where  they  please.  They  may  go  and  put 
themselves  under  the  protection  and  care  of 
their  father,  or  they  may  return  to  the  service 
of  their  master. 

N.  B.  The  Chief  Justice  then  asked  the 
infants  where  they  chose  to  go,  and  they 
answered  that  they  wished  to  return  to  their 
masters.  The  counsel  for  the  masters  suggest- 
ing that  violence  might  be  used  on  the  part  of 
the  father,  to  gain  possession  of  the  boys,  the 
court  directed  a  constable  to  attend  them. 
Afterwards,  the  counsel  for  the  father  suggest- 
ed to  the  court,  that  improper  means  and  con- 
straint had  been  used  by  the  masters  and 
others,  belonging  to  the  society  of  Shakers,  to 
induce  the  children  to  declare  their  election  to 
return,  and  that  the  answers  were  not  freely 
given  by  them  to  the  court.  The  parties  then 
agreed  that  the  boys  should  be  privately  ex- 
amined by  three  gentlemen  of  the  bar  as  to 
their  election  ;  and  the  court  appointed  three 
counselors  to  examine  the  boys,  in  order  to 
discover  their  free  wishes.  The  counselors, 
after  making  the  inquiry,  reported  to  the  court 
that  the  boys,  after  being  carefully  informed 
of  the  purpose  of  the  inquiry,  expressed  a 
decided  and  unequivocal  desire  to  return  to 
their  masters,  and  a  strong  and  unaccountable 
repugnance  to  go  back  to  their  father.  The 
court  thereupon  ordered  the  boys  to  be  deliver- 
ed to  their  masters,  and  directed  an  officer  to 
attend  and  protect  them  in  their  return,  accord- 
ing to  their  choice. 

It  was  mentioned  that  the  mother  of  the 
children,  now  deceased,  had  been  a  member 
of  the  society  called  Shakers. 

Cited  in— 18  Wend.,  641 ;  19  Wend.,  16;  25  Wend.. 
73 ;  3  Hill,  411 ;  4  Johns.  Ch.,  83 ;  43  N.  Y.,  45 ;  60  N. 
Y.,  391 ;  6  Barb.,  368 ;  8  Barb.,  133 ;  9  Barb.,  314 ;  13 
Barb.,  296;  27  Barb.,  16;  57  Barb.,  295;  8  How.  Pr., 
298 ;  12  How.  Pr.,  514 ;  39  How.  Pr.,  77 :  2  Wheel.,  523 ; 
1  Duer,  721 ;  1  Sand.,  679 ;  6  Leff-  Obs..  Ill ;  11  Leg. 
Obs.,  236 ;  19  Wis.,  278 ;  1  Mason,  85. 
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Under  Execution — Execution  for  Second  In- 
stallment— Same  Land  Advertised  for  Sale — 
Remedy  of  First  Purchaser. 

Judgment  having  been  obtained  against  a  defend- 
ant on  a  bond,  payable  by  installments,  an  execu- 
tion was  issued  to  collect  the  amount  due  on  the 
first  installment,  and  the  sheriff  sold  a  tract  of  land 
of  the  defendant's,  worth  $7,000,  which  was  pur- 
chased by  A,  for  81,670,  as  highest  bidder.  Another 
execution  was  afterwards  issued,  to  collect  the 
amount  due  on  the  second  installment,  and  the  same 
tract  of  land  was  again  taken  by  the  sheriff,  and  ad- 
vertised for  sale.  A,  the  purchaser,  under  the  flrst 
sale,  applied  to  the  court,  on  affidavit,  to  stay  all 
further  sale  of  the  land  ;  but  the  court  refused  to 
interfere,  saying  the  party  who  has  title  must  be 
left  to  his  legal  remedy. 

But  it  seems  that  the  land  in  question,  in  the  hands 
of  the  purchaser  under  the  first  sale,  is  no  longrer 
bound  by  the  judgment ;  it  being  presumed  that  the 
land  sold  for  its  value,  and  the  purchase  is  to  be 
considered  absolute,  in  regard  to  the  lien  or  judg- 
ment ;  that  the  proper  course  in  all  sales  of  real  and 
personal  property,  is  to  sell  so  much  of  the  prop- 
erty charged  as  will  probably  satisfy  the  execution, 
and  which  can  conveniently  and  reasonably  be  sold 
separately. 

Citations— Co.  Litt.,  113  o ;  1  Cai.  Cas.,  18 ;  Noy,  59. 

MR.  HILDRETH,  Attorney-General,  in  be- 
half of  David  I.  Zeilly,  and  Joseph 
Spreaker,  moved  that  all  sales  of  lot  No.  4,  in 
Van  Slyck's  and  Depeyster's  patent,  in  the 
town  of  Palatine,  in  the  County  of  Montgom- 
ery, under  a  fieri  facias  issued  in  the  above 
cause,  be  postponed  indefinitely,  or  forbid- 
den. 

In  the  affidavits  which  were  read,  the  fol- 
lowing facts  were  stated.  On  the  6th  Febru- 
ary, 1811,  Zeillv  and  Spreaker  purchased,  for 
$1,670,  the  lot  fro.  4,  at  a  sheriff's  sale,  under 
an  execution  issued  in  February  vacation, 1810, 
in  the  above  cause,  and  under  another  execu- 
tion issued  in  August  vacation,  1810,  at  the 
suit  of  I.  &  A.  Kane,  against  Deygert  and  one 
Henry  Deill.  At  the  time  of  the  sale,  the  sher- 
iff had  in  his  hands,  another  execution  in  favor 
of  Robert  R.  Henry  against  Deygert,  on  a 
judgment  obtained  subsequent  to  the  other 
two.  The  proceeds  of  the  sale  amounted  to 
about  $500  over  and  above  the  amount  of  the 
first  two  executions,  and  a  considerable  part  of 
the  $500  had  been  applied  towards  satisfying 
the  third  execution.  At  the  time  of  the  sale, 
Zeilly  and  Spreaker  did  not  know  that  more 
money  was  or  would  become  due  on  the  first 
Judgment.  I.  &  A.  Kane  are  alone  interested 
in  all  the  judgments.  The  same  lot  has  again 
been  advertised,  under  an  execution  issued  on 
the  first  judgment,  to  collect  another  install- 
ment due  on  the  judgment  which  has  become 
due  since  the  safe  above  stated.  Zeilly  and 
3."{4*]  Spreaker,  *since  their  purchase,  and 
before  the  present  execution  issued,  had  bar- 
gained and  sold  the  lot. 

The  affidavit,  on  the  part  of  the  plaintiff, 
stated  that  the  execution  in  this  cause  is  to 
collect  the  half  of  what  was  due  on  the  first 
two  installments  of  the  bond  on  which  the 
judgment  was  entered  ;  that  the  lot  sold  is 
worth  $7,000,  and  that  it  was  understood  from 
Zeilly  and  Spreaker  that  they  purchased  for 
the  benefit  of  the  defendant.  The  present  exe- 
cution has  been  issued  for  half  of  the  install- 
ment due,  or  about  $509  ;  Dcill.  the  other  de- 
fendant, having  engaged  to  pay  the  other  half, 
and  that  the  defendant  has  no  other  means  to 
pay  what  is  due. 
JOHNS.  REP.,  8. 


Messrs.  Bleecker  and  Sedgwick  for  the  plaint- 
iff. 

Per  Curiam.  It  is  not  requisite  that  the 
court  should  interfere  in  this  summary  way, 
by  rule,  to  prevent  the  sheriff  from  'selling 
property  on  execution  which  is  alleged  not  to 
belong  to  the  defendant.  The  party  having 
title  has  his  remedy  by  action,  if  he  sustain" 
injury,  and  no  sale  by"  the  sheriff  will  affect 
the  title  to  lands  not  subject  to  sale  under  the 
execution.  But  though  the  motion  is  denied 
on  this  ground,  the  court  think  proper  to  in- 
timate their  impression  on  the  question  which 
has  been  raised,  lest  the  parties  may  be  misled 
by  their  silence.  They  give  no  decided  opin- 
ion, as  the  point  may  possibly  hereafter  come 
before  them  in  a  regular  course  of  litigation  ; 
but,  under  their  present  view  of  the  subject, 
they  consider  that  the  lands  in  question,  in  the 
hands  of  the  purchasers,  are  no  longer  bound 
by  the  judgment.  It  is  to  be  presumed  that 
the  lands  sold,  under  the  former  execution, 
for  their  value,  and  the  purchase  is  to  be  con- 
sidered as  absolute,  in  respect  to  the  lien  or 
judgment  under  the  authority  of  which  they 
were  sold.  The  sale  extinguished  the  lien  a"s 
to  the  lands  sold.  The  proper  course,  both  on 
sales  of  real  and  personal  property,  is  to 
*sell  only  so  much  of  the  property"  [*335 
charged  as  will  probably  satisfy  the  execution, 
and  which  can  conveniently  and  reasonably  be 
sold  separately.  A  party  who  sells  under  a 
power,  is  not  bound  to  sell,  at  once,  all  the 
property  bound  by  the  power,  and  in  many 
cases  it  would  be  an  act  of  great  oppression 
to  do  it,  (Co.  Litt.,  113  a  •  1  Caines'  Cases  in 
Error,  18  ;  Noy,  59.)  But  if  he  does  do  it,  he 
ought  not  to  be  permitted  to  sell  the  property 
a  second  time,  to  satisfy  new  and  growing  in- 
stallments. If  he  wishes  not  to  exhausf  at 
once  his  resources  under  the  lien,  he  should 
sell  no  more  of  the  estate  than  was  requisite  to 
satisfy  the  installment  due. 

Motion  denied. 

Cit<Hl  in— 1  Cow.,  «44;  4  Cow..  136:  2  Wend  2»S  • 
1  Hill,  «43;  5  Hill,  22H ;  0  Hill,  17;  ••  I>enio,  ';i V,  •  1 
Johns.,  Uh.,  306 ;  6.l(.luis.  Ch..  414;  42  X.  V..  101  •  3 
llarb.,  72;  77  Ind..  34«. 


THE  PEOPLE 

r. 
HARDEN!)*:  KG  1 1  KT  AI.. 

Sffflfinrnftif  ('out*  %  Pnrtic* — JV«  3"«/<Vv  <>f  .\(- 
tiiriity'x  Licit —  \'aluli1i/ — Attorm-y — Aw*  Lien 
I  ']K>ii  Tuxed  C  W*  for  Ejrtr<i  .Sf nvVv*. 

A  settlement  of  the  costs  l>y  the  defendant  in  a  suit, 
in  \\IIMM  fiiMir  they  arc  awarded,  with  tin-  plaintiff 
is  viilid.  if  made  without  notice  from  tlit-dcfcndant's 
attorney  of  any  claim  or  lien,  and  without  any  col- 
lusion, to  deprive  the  attorney  of  his  costs.  The 
claims  which  an  attorney  may  have  on  In-  client 
for  extra  aervicee,  or  forcounael  fees,  make  no  part 

NOTK.  Attnrnr]i'*Ucn  fnrnwt*  Stttlrini  nt  /;»/  ;«ir- 
tif*  h'"r  irhnt  iilt<>rn<n  luix  lint. 

AK  In  rfffrt  of  MtttlniHitt  li\i  ixiiiieK.  see  Pllldcr  V. 
Morris,  Col.  Jc  Cai..  4Wt,  n«tr. 

It  ha*  IMI-II  held  that  the  attorney's  Hen  extends 
only  to  statutory  cost*  and  disbursement*,  and  docs 
not  cover  compensation  which  may  IM-  slue  even  by 
-p<-i  ml  agreement.  Curries  v.  liotiton.  ete.,  |{.  K. 

.J.V.I 
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of  the  attorney's  Hen  upon  the  taxed  costs,  or  which 
the  court  will  protect  against  the  interference  of  Ms 
client. 
Citation— 3  Cai.,  166. 

MR.  SUDAM,  in  behalf  of  Johannis  G.  Har- 
denbergh,  moved  to  set  aside  the  attach- 
ment issued  in  this  cause,  for  the  non-payment 
of  costs  in  a  certain  suit  in  ejectment. 
Mr.  L.  Elmendorf,  contra. 
Numerous  affidavits  were  read  on  both  sides  ; 
but  as  enough  appears  from  the  opinion  de- 
livered by  the  court,  it  is  unnecessary  to  detail 
the  facts. 

Per  Curiam.  The  ejectment  suit  of  Jack- 
no n,  ex  dem.  Jonas  Hasbrouck  <fc_  Johannis  6. 
Hardenbergh,  v.  John  Schoonmaker,  terminated 
in  favor  of  the  defendants  ;  and  the  costs  were 
taxed  at  $684.06.  The  defendant,  afterwards, 
on  the  1st  of  April  last,  entered  into  an  agree- 
ment with  Johannis  G.  Hardenbergh,  one  of 
the  lessors,  to  collect  a  moiety  of  those  costs 
of  the  other  lessor,  and  settled  with  him  for 
336]  *one  moiety,  and  *gave  him  a  discharge 
in  full.  Notice  of  this  proceeding  was  imme- 
diately communicated  to  Mr.  Elmendorf,  the 
defendant's  attorney,  and  notwithstanding 
that  notice,  he  has  since  sued  out  an  attach- 
ment, for  a  moiety  of  .the  taxed  costs  against 
Johannis  G.  Hardenbergh,  who  now  applies 
to  have  the  attachment  set  aside.  It  is  admit- 
ted by  Mr.  Elmendorf  that  the  fees  of  the 
jurors,  witnesses,  surveyor  and  shower,  as 
taxed  in  the  bill,  amounted  to  $315.58,  and 
that  he  has  not  advanced  any  part  of  those  dis- 
bursements, nor  does  it  appear  that  he  has 
made  himself  personally  responsible  for  them, 
or  any  part  of  them.  This  settlement  of  the 
costs  by  the  defendant  himself,  in  whose  favor 
they  were  awarded,  being  made  previous  to 
any  notice  from  the  attorney  prohibiting  the 
settlement,  is  valid,  according  to  the  case  of 
Pindar  v.  Morris  (3  Caines,  165),  unless  it  ap- 
pears to  have  been  done  collusively  to  cheat 
the  attorney.  But  it  would  be  going  too  far 
to  infer  such  a  charge  from  the  facts  in  this 
case,  considering  that  nearly  a  moiety  of  the 
bill  was  not  due  to  the  attorney  in  his  charac- 
ter of  attorney,  but  belonged  to  the  defendant, 
who  is  responsible  for  those  disbursements. 
The  small  surplus  remaining  of  the  moiety, 
after  deducting  those  disbursements,  was  no 
object  that  could  justify  the  imputation  of  col- 
lusion or  fraud.  The  claims  which  the  at- 
torney may  have  upon  the  defendant  for  his 
extra  services,  and  for  counsel  fees,  constitute 
no  part  of  an  attorney's  lien  upon  the  taxed, 
costs,  or  which  the  court  will  protect  against 
the  interference  of  his  client. 

The  motion  to  set  aside  the  attachment,  as 
against  Johannis  G.  Hardenbergh,  is,  therefore, 
granted. 

Cited  in— 21  How.  Pr.,  295 ;  12  Abb.  Pr.,  329 ;  4  Bos., 
672 ;  Blatcbf .  &  H.,  450. 


*CAIRNS  AND  LORD 

v. 
SMITH. 
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Execution — Not  Returned — Issue  of  Second — 
Irregular — Sale  Under  Execution — Death  of 
Sheriff  Before  Return — Irregular  to  Suppress 
First  Execution  and  Issue  New  one  to  New 
Sheriff. 

It  is  irregular  to  issue  a  second  execution,  until 
the  first  is  returned.  Though  where  an  execution 
has  issued  unadvisedly,  it  may  be  withdrawn,  be- 
fore anything  is  done  upon  it ;  yet  where  a  sale  had 
been  made  under  an  execution,  and  the  sheriff  died 
without  executing  a  deed,  it  was  held  irregular  to 
withdraw  and  suppress  the  execution,  and  issue  a 
second  to  the  new  sheriff,  for  the  purpose  of  selling 
the  property  a  second  time. 

Whether  the  sale  on  the  first  execution  was  bnna 
fide,  or  fraudulent,  the  court  will  not  decide  on  mo- 
tion. 

Citations— Gilb.  on  Ex'ns.,  24;  1  Salk,  318 ;  2  Tidd. 
934;  1B1.  Rep.,  69. 

MR  VAN  VECHTEN,  for  the  defendant, 
moved  to  set  aside  the  execution  issued 
in  this  cause,  in  the  hands  of  the  sheriff,  or 
that  all  proceedings  be  stayed,  so  far  as  re- 
lates to  the  real  estate  of  the  defendant,  adver- 
tised for  sale,  by  the  sheriff,  under  the  execu- 
tion. 

Mr.  RusseU,  contra. 
Several  affidavits  were  read: 

1.  Scidmore,  a  deputy  of  Bull,  late  sheriff 
of  Saratoga,  swore  that  executions  were  lodged 
in  his  hands,  in  the  above  cause,  and  in  two 
other  causes  against  the  same  defendant,  by  J. 
Cramer,  attorney,  with  directions  to  advertise 
for  sale  the  real  estate  of  the  defendant  in  Balls- 
ton  ;  that  he  accordingly  advertised  the  same 
for  sale,  and  the  same  was  sold  to '  Benjamin 
Smith,  for  $20,  who  purchased  for  one  Shaw, 
and  Smith  paid  the  money  to  the  deputy. 

2.  Shaw  swore  that  he  purchased  of  Smith 
his  title  under  the  sale  ;  that  the  same  lands  . 
are  again  advertised  for  sale  under  a  second 
execution,  issued  in  the  above  suit  ;  that  Bull, 
the  sheriff,  died,  without  executing  any  deed 
to  the  purchaser,  and  his  executors  refuse  to 
execute  a  deed. 

3.  J.  Mandeville  swore  that  the  present  sher- 
iff told  him  that  the  execution  delivered  to  him 
in  the  above  cause  by  Scidmore,  he  returned 
to  the  attorney,  at  his  request,  and  that  the  at- 
torney either  altered  the  teste  and  return  of  the 
execution,  or  issued  a  new  execution,  and  re- 
quested him  to  advertise  the  same  property 
again  for  sale  ;  and  that  the  execution  in  this 
cause  was  the  eldest  of  those  in  the  hands  of 
Scidmore,  the  deputy. 

*4  Cramer,  the  attorney,  swore  that  [*338 
a  fieri  facias  in  the  above  cause  was  issued  to 
the  late  sheriff  for  $442.43  ;  that  the  property 
was  bid  off,  at  the  sale,  by  a  son  of  the  defend- 
ant, for  $20 ;  that  a  short  time  before  the 


Co.,  37  N.  H.,  223;  Wells  v.  Hatch,  43  N.  H.,  246; 
Mansfield  v.  Borland,  2  Cal..  507  ;  Ocean  Ins.  Co.  v. 
Rider,  22  Pick.,  210 ;  Forsyth  v.  Beveridge,  52  111., 
288. 

To  the  contrary,  Marshall  v.  Meech,  51  N.  Y., 
140;  Crotly  v.  McKenzie,  42  Super.  192.  See,  also, 
Lesher  v.  Roessner,  3  Hun,  217 ;  Pulver  v.  Harris,  52 
N.  Y.,  73 ;  Andrews  v.  Morse,  12  Conn.,  444 ;  New- 
bert  v.  Cunningham,  50  Me.,  231 ;  Walton  v.  Dicker- 
son,  7  Pa.  St.,  376 ;  Bowling  Green  Savings  Bank  v. 
Todd,  52  N.  Y.,  489;  Brown  v.  Mayor  &c.,  N.  Y.,  11 
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Hun,  21 ;  McCabe  v.  Fogg,  60  How.  Pr.,  488 ;  Wehle 
v.  Conner,  83  N.  Y.,  231 ;  Wright  v.  Wright,  70  N.  Y.. 
96:  BeKnapp,  85  N.  Y.,  284;  Ward  v.  Craig,  87  N. 
Y.,  550.  See  10  Abb.  N.  C.,  391,  note. 

That  a  person  employed  merely  as  counsel  has  no 
lien,  see  Brown  v.  Mayor,  &c.,  N.  Y.,  9  Hun,  587. 

An  attorney  has  a  lien  on  a  judgment  in  favor  of 
his  client  for  all  services  which  he  has  rendered  in 
obtaining  such  judgment.  Renick  v.  Ludington,  16 
W.  Va.,  378. 

See,  also,  the  statutes  of  the  different  States. 
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death  of  Bull,  the  deputy -sheriff  informed  him 
that  no  mouey  had  been  paid  on  the  sale,  or 
any  deed  demanded  ;  that  since  the  death  of 
Bull  he  had  issued  another  fieri  facias  in  the 
cause  ;  that  the  property  was  worth  $1,500, 
and  the  defendant  was  insolvent. 

Per  Curiam.  It  is  irregular  to  issue  a  second 
execution  until  the  first  is  returned.  (Gilbert 
on  Executions,  24  ;  1  Salk.,  318  ;  2  Tidd's  K. 
B.  Prac.,  934.)  The  court  ought  to  know  what 
proceedings  have  been  had  upon  the  first  execu- 
tion before  they  award  another.  This  rule  is 
necessary  to  prevent  abuse  and  oppression, 
though  we  do  not  mean  to  apply  the  rule  to  a 
case  in  which  an  execution  may  have  issued 
unadvisedly,  and  the  party  withdraws  it,  be- 
fore anything  is  done.  The  rule  is  more  nec- 
essary to  be  observed,  when  it  appears  that  a 
sale  has  actually  been  had  under  the  first 
execution.  (2  Tidd,  912.)  In  this  case  there 
was  a  sale,  and  u  purchaser  claims  the  bene- 
fit of  such  sale.  Whether  the  sale  was 
bona  fide  and  valid,  or  fraudulent  and  void, 
is  a  question  which  cannot  be  tried  upon  the 
present  motion  ;  nor  can  it  be  permitted  to  the 
attorney  who  issued  the  execution  to  determine 
that  point  for  himself.  By  recalling  and  sup- 
pressing the  first  execution,  after  a  sale  under 
it,  he  deprives  the  purchaser  of  his  right,  if 
any  right  was  legally  acquired  under  the  first 
sale.  An  execution  is  said  to  be  an  entire 
thing,  and  when  once  begun  must  be  complet- 
ed, and  perhaps  the  executors  of  the  late  sheriff 
are  the  proper  persons  to  return  the  first  exe- 
execution,  so  that  the  parties  may  respect- 
ively be  enabled  to  take  such  steps  there- 
on as  their  rights  may  require.  If  a  sheriff 
dies  after  having  taken  goods  into  his  possession 
339*]  his  *executors  must  complete  the  sale. 
<1  Bl.  Rep.,  69.)  But  without  giving  any 
opinion  as  to  the  course  and  effect  of  the  pro- 
ceedings under  the  first  execution,  it  is  suffi- 
cient, in  the  present  case,  to  declare  that  the 
second  execution  was  irregular,  and  that  the 
motion  to  set  it  aside  ought  to  be  granted,  with 
costs. 

Motion  granted. 
See  1  Wend..  89 ;  4  Wash.,  387. 


M'LEAN  v.  WHITING. 

Separate  Suits  against  Joint  Debtors — Ca.  Sa. 
against  one  for  Costs — Discharge — Debt  not 
Satisfied— Other  still  Liable. 

Separate  suite  were  brought  against  A  and  B,  two 
joint  obligors  on  a  bond,  payable  by  installments, 
and  a  ca.  sa.  was  afterwards  issued  against  B  for  the 
costs  taxed  in  the  suit  against  him,  and  not  for  the 
installment,  from  which  he  was  discharged  after 
paying  the  costs. 

It  was  held  that  the  discharge  of  B  from  the  ca. 
«a.  for  the  costs  was  no  discharge  of  A.  the  co-obli- 
gor, nor  a  satisfaction  of  the  debt  for  which  A  was 
imprisoned. 

MK.    H.    BLEECKER,    for  the  defendant, 
moved  that  he   be  discharged  from  im- 
prisonment, on  u  ca.  sa.  issued  in  this  cause. 

The  affidavit  of  the  defendant  stated  that  he 
was  sued  by  bill,  on  a  bond  executed  by  him 
and  Daniel  Powers,  by  which  they  were,  joint- 
ly and  severally,  bound  to  the  plaintiff  in  $450, 
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conditioned  to  pay  $221.87,  by  installments  of 
$55  each  ;  that  a  judgment  was  confessed  for 
the  penalty  ;  that  only  one  installment  was  due 
when  the  suit  was  commenced,  and  two  only 
when  judgment  was  entered  ;  that  the  defend- 
ant was  taken  on  a  ca.  sa.  for  $117;  that  a 
suit  was  commenced  upon  the  same  bond 
against  Powers,  and  judgment  entered,  by 
confession,  for  the  penalty  ;  that  several  bills 
of  costs  were  taxed  in  the  suits,  and  that  since 
the  defendant  had  been  taken  on  the  ca.  sa. 
Powers  had  been  also  taken  on  a  ca.  sa.,  and 
the  attorney  for  the  plaintiff  had  received  from 
him  satisfaction  of  the  execution,  either  in 
money  or  its  equivalent,  and  had  discharged 
him  from  imprisonment. 

Mr.  Paine,  contra,  read  an  affidavit,  which 
stated  that  several  judgments  were  obtained 
against  the  defendant  and  *Powers ;  [*34O 
that  a  fi.  fa.  was  issued  against  Powers,  for 
the  two  installments  which  were  payable,  and 
for  the  costs  taxed  against  him,  on  which  nulla 
bona  was  returned  :  that  on  the  ca.  sa.  against 
the  defendant,  the  sheriff  was  ordered  to  col- 
lect the  said  two  installments  and  interest,  but 
no  part  of  the  taxed  costs  ;  that  afterwards  a 
ca.  sa.  was  issued  against  Powers  for  the  costs 
taxed  against  him  only,  and  the  amount  of 
these  only  was  the  sheriff  ordered  to  collect 
with  his  fees,  but  no  part  of  the  installments  ; 
that  Powers,  on  paying  the  costs,  was  discharg- 
ed from  custody,  but  no  further  release  was 
intended. 

Per  Curiam.  The  defendant  Whiting  is 
charged  in  the  execution  for  two  of  the  install- 
ments, but  not  for  any  costs,  and  Powers  was 
charged  in  execution  only  for  the  costs  of  the 
suit  against  him.  His  discharge  from  these 
costs  does  not,  and  ought  not,  to  affect  the 
execution  against  Whiting  ;  for  the  demands 
were  distinct,  and  Whiting  was  never  answer- 
able for  those  costs.  The  rule  that  a  release  of 
one  co-oblieor  from  his  debt,  or  a  discharge  of 
one  co-obligor  from  execution,  should  inure 
as  a  release  or  discharge  of  all,  is  founded 
upon  the  just  principle  that  the  party  should 
not  receive  more  than  one  satisfaction  for  the 
same  debt,  but  that  principle  is  inapplicable 
to  this  case.  The  discharge  of  Powers  from 
his  costs  was  no  satisfaction  of  the  debt  for 
which  Whiting  was  imprisoned  ;  the  motion  is 
therefore  denied. 

Motion  denied. 
Cited  in— 1  Gall.,  37. 


*SHOTWELL  v.  DANIELS.    [*341 

Jurisdiction  of  Mayor's  Court —  Amount  of 
Claim — Habeas  Corpus  Projvrly  Disregard- 
ed— A  ttofh.  msnt  against  Judges  lief  used.  ' 

When-  it  appeared  from  the  face  of  the  plaintiff's 
declaration  in  the  Court  of  Common  I'leas,  that  the 
demand  was  certain,  so  that  he  could  not,  in  any 
event,  recover  $250,  though  the  damages  demanded 
in  the  conclusion  of  the  declaration  wen-  f&N),  and 
the  court  proceeded  In  the  cause,  notwithstanding 
the  defendants  had  tiled  In  open  court  a  hulifan  n>r- 
l>ii*  to  remove  the  cause,  which  had  IHM-II  duly  allow- 
ed: this  court  refused  to  grant  an  attachment 
agiiin.it  the  Judges  of  the  Court  of  Common  Plena, 
for  not  obeying  the  writ.  But  when-  the  demand 
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u  I  > 1 » -a  rs  to  be  uncertain,  so  that  the  plaintiff  might 
recover  above  $250,  the  writ  must  be  obeyed  and 
returned. 

Citation— Act.  24th  seas.,  24,  ch.  13. 

MR.  HARRIS  moved  for  a  rule  against  the 
judges  of  the  Court  of  Common  Pleas, 
or  Mayor's  Court,  of  the  City  of  New  York, 
to  show  cause  why  an  attachment  should  not 
issue  against  them,  for  not  making  a  return  to 
a  habeas  corpus,  issued  to  remove  a  cause  from 
that  court  into  this  court. 

The  declaration  in  the  court  below  contained 
but  one  count,  on  a  promissory  note,  dated  the 
19th  of  September,  1810,  drawn  by  the  de- 
fendant for  $208.56,  payable  six  months  after 
date,  and  concluded  with  demanding  damages 
to  $300.  The  cause  was  noticed  for  trial,  in 
the  court  below,  on  the  third  Monday  of  July 
last ;  and  on  the  first  day  of  the  court,  before 
the  calling  of  this  or  any  other  cause,  the  de- 
fendant's counsel  moved  for  leave  to  file  a 
habeas  corpits  to  remove  the  cause,  which  had 
been  duly  allowed  by  the  recorder  on  the  15th 
of  July,  pursuant  to  the  statute ;  and  leave 
being  granted,  the  writ  was  filed  in  open  court 
with  the  clerk.  The  next  day  the  plaintiff 
moved  to  bring  on  the  cause  to  trial,  and  the 
recorder,  the  presiding  judge  of  the  court, 
permitted  the  plaintiff  to  proceed  and  take  a 
verdict  against  the  defendant. 

Per  Curiam.  The  act  (sess.  24,  ch.  18)  says 
that  no  personal  action  depending  in  any 
Mayor's  Court,  &c.,  where  the  sum  mentioned 
in  the  condition  of  the  bond  or  specialty  with 
interest,  or  the  matter  or  thing  in  demand, 
shall  not  exceed  $250,  shall,  before  judg- 
ment, be  stayed  or  removed,  &c.  It  appears 
from  the  face  of  the  declaration,  that  the  de- 
mand of  the  plaintiff  was  certain,  and  that  he 
could  not,  in  any  event,  recover  the  sum  of 
$250.  The  court  below  were,  therefore,  right 
34  2* J  in  disregarding  the  writ  of  habeas 
corpus  ;  but,  in  ordinary  cases,  where,  upon 
the  face  of  the  declaration,  the  sum  in  demand 
is  uncertain,  and  might  exceed  the  sum  of 
$250,  the  amount/stated  in  the  conclusion  must 
be  considered  as  the  test  of  the  plaintiff's  de- 
mand, and  the  Jiabeas  corpus  ought  to  be  re- 
turned. 

Rule  refused. 
Cited  in— 20  How.  Pr.,  172;  11  Abb.  Pr.»  402. 


NEWCOMB,  Supervisor,  &c., 

v. 
BUTTERFIELD. 

SAME  v.  WAIT. 

Trespass  on  State  Lands — Action  in  whose  Name 
— Treble  Damages — Practice — Jury  must  find 
Single  Damage. 

Where  a  trespass  is  committed  on  lands  reserved 
by  the  State  for  the  support  of  the  gospel  and 
schools,  or  on  lands  belonging  to  the  State,  the  suit 
must  be  brought  in  the  name  of  the  overseers  of  the 
poor  of  the  town  in  which  the  trespass  is  committed, 
in  order  to  entitle  the  plaintiff  to  recover  treble 
damages,  under  the  Act  of  the  25th  April,  1805  (sess. 
28,  ch.  94). 

If  the  suit  is  brought  by  the  supervisors,  under 
the  Act  of  the  5th  February,  1810  (sess.  33  ch.  5),  or 
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the  Act  passed  the  llth  April,  1808  (sess.  31,  ch.  18). 
the  plaintiff  is  not  entitled  to  treble  damages. 

In  order  to  recover  treble  damages,  in  cases  where 
the  party  is  entitled  to  them,  the  declaration  of  the 
plaintiff  should  refer  to  the  act,  that  the  defendant 
may  be  apprised  of  the  extent  of  his  demand,  and 
the  jury  must  find  him  guilty  of  the  trespass  alleged, 
and  assess  the  single  value  of  the  timber  or  trees  cut, 
and  this  finding  of  the  jury  must  be  indorsed  on  the 
poet-ea,  on  the  return  of  which  the  court  will,  on 
motion,  treble  the  damages. 

Citations— Acts,  sess.  33,  ch.  5;  sess.  31,  ch.  218 ;  2 
Laws,  225  ;  3  Burr.,  1287  ;  Hullock  on  Costs,  S23. 

MR.  RUSSELL,  on  the  part  of  the  plaintiff, 
moved  that  the  damages  assessed  by  the 
jury,  in  each  of  the  above  causes,  be  trebled, 
according  to  the  statute,  and  that  a  suggestion 
be  entered  upon  the  record  accordingly. 

It  appeared,  by  the  affidavit  of  the  plaintiff's 
attorney,  that  the  suits  were  for  trespasses 
committed  upon  lands  in  the  town  of  Platts- 
burgh,  reserved  for  the  support  of  the  gospel 
and  schools.  The  trespasses  charged  were  for 
cutting  and  carrying  away  timber,  against  the 
form  of  the  act,  which  gives  treble  damages 
in  such  cases  (sess.  28,  ch.  94) ;  and  a  verdict 
in  each  cause,  for  the  same  trespass,  was  taken 
for  $770,  which  was  the  actual  value  of  the 
timber  cut  and  taken.  That  at  the  trial  the 
counsel  for  the  plaintiff,  under  the  direction  of 
the  court,  consented  to  have  the  value  trebled 
by  the  court,  and  not  by  the  jury.  That  the 
defendants  gave  no  evidence  upon  the  trial 
that  the  timber  was  cut  by  mistake, *or  [*343 
on  the  supposition  that  the  lands  belonged  to 
the  defendants. 

Messrs.  V.  R.  Shepherd  and  Van  Vechten, 
contra.  The  court  cannot  increase  the  dam- 
ages, where  damages  are  the  principal  thing, 
and  it  is  not  made  apparent  to  the  court,  by 
record.  (Com.  Dig.,  Dam.,  E,  7 ;  1  Roll., 
572,  1.  3;  2  Bac.  Abr.,  E,  Damages.)  The 
authority  to  increase  damages  in  certain  cases 
rests  in  judicial  discretion,  and  there  ought  to 
be  some  matter  of  record  to  guide  the  court ; 
for  they  may  be  misled  by  affidavits.  It  is  not 
a  matter  of  course,  in  every  action  of  trespass 
quare  dausum  fregit,  to  give  treble  damages. 
Then  how  is  the  court  to  know  that  the  tres- 
pass was  willful  and  malicious,  or  that  the  jury 
have  not  themselves  assessed  the  damages  ? 
Treble  damages  are  a  penalty,  and  the  plaintiff 
ought  to  show  clearly  to  the  court  that  the  de- 
fendant had  incurred  the  penalty  by  a  willful 
and  malicious  trespass.  There  is  nothing  on 
the  face  of  the  proceedings  from  which  it  can 
be  made  apparent  that  the  jury  have  not  found 
treble  the  value  of  the  timber.  The  jury  may 
give  damages  for  breaking  the  close  of  the 
plaintiff,  and  how  do  the  court  know  whether 
the  damages  found  are  to  the  value  of  the  tim- 
ber only? 

Again,  this  suit  is  brought  by  the  supervis- 
ors, in  pursuance  of  the  Act  vesting  certain 
Powers  in  the  Supervisors  and  Assessors  in  the 
several  Towns  in  Clinton  County  (sess.  33.  ch. 
5),  passed  the  fifth  February,  1810,  which 
vests  in  them  the  same  powers  as  the  super- 
visors and  commissioners  possessed  under  the 
Act  relative  to  the  County  of  Onondaga,  pass- ' 
ed  the  twenty-third  March,  1798  (sess.  21,  ch. 
48),  relative  to  gospel  and  school  lots,  &c. ,  and 
which  was  made  general,  and  extended  to  all 
the  towns  in  the  State,  by  the  second  section 
of  the  Act  passed  the  eleventh  April,  1808 
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(sess.  31,  ch.  218).  None  of  these  acts  give 
treble  damages  ;  they  merely  authorize  a  suit 
in  the  name  of  the  supervisors,  and  direct  the 
damages  to  be  applied  to  the  use  of  schools, 
and  the  support  of  the  gospel. 
344*]  *The  only  act  which  gives  treble 
damages  is  that  passed  April  9,  1805  (sess.  28, 
ch.  94),  which  is  general.  Where  the  trespass 
is  on  land  belonging  to  private  persons,  the 
suits  to  recover  treble  damages  must  be  brought 
by  the  owner  or  owners,  their  agents  or  attor- 
neys ;  if  it  be  on  the  land  or  commons  of  any 
city  or  town,  the  suit  must  be  by  the  trustees 
of  the  corporation  ;  but  if  on  land  belonging 
to  the  people  of  the  State,  the  suit  must  be 
brought  by  the  overseers  of  the  poor  of  the 
town  in  which  the  trespass  was  committed,  for 
the  use  of  the  poor. 

If  the  supervisors,  then,  can  maintain  the 
action,  the  land  in  question  is  not  that,  for 
which,  if  trespasses  are  committed,  trebledam- 
ages  are  given.  If  the  land  belongs  to  the 
people  of  this  State,  the  suit  ought  to  have 
been  in  the  name  of  the  overseers  of  the  poor 
of  the  town. 

Mr.  Russell  observed  that  whether  the  plaint- 
iff is  to  recover  treble  damages  or  not,  depends 
on  circumstances,  and  is  a  question  for  the 
court  to  decide.  The  jury  are  not  to  find  treble 
damages. 

In  England,  in  an  action  of  assault  and  bat- 
tery, the  court,  if  it  be  a  case  of  mayhem,  in- 
crease the  damages  on  view  or  on  affidavit, 
after  verdict ;  and  if  the  cause  is  tried  before 
a  judge  of  the  K.  B.  or  the  same  court,  he  may 
increase  the  damages,  and  the  fact  need  not  be 
indorsed  on  the  postea.  (Ld.  Rayrn.,  176;  3 
Salk.,  115.)  So  in  regard  to  the  case  of  costs, 
which  is  analogous,  the  court  double  or  treble 
the  costs,  where  the  party  is  entitled  to  double  or 
treble  damages  ;  and  the  costs  de  incremento  are 
doubled  or  trebled,  as  well  as  those  found  by 
a  jury.  (Hullock  on  Costs,  240,  241 ;  Sellon's 
Pr.,  548  ;  Com.  Dig.  Costs,  C,  4  ;  Cro.  Eliz., 
480,  582  ;  Yelv.,  176  ;  Str.,  1048  ;  2  Saund., 
250.)  According  to  the  English  practice,  there- 
fore, the  jury  are  not  to  treble  the  damages  ; 
but  it  is  to  be  done  by  the  judge  at  the  trial, 
or  by  the  court,  on  affidavit  or  view,  and  there 
is  no  necessity  of  an  entry  on  the  postea. 

Per  Curiam.  There  is  an  insuperable  ob- 
345*]  jection  in  these  *cases  to  the  plaintiff's 
claim  in  the  treble  damages.  The  present  ac- 
tions were  brought  in  pursuance  of  the  Act  of 
the  seventeenth  February,  1810  (sess.  33,  ch. 
5),  which  authorizes  the  supervisors  and  asses- 
sors of  the  towns  in  Clinton  County,  to  sue  in 
the  name  of  the  supervisor  for  trespasses  com- 
mitted within  their  respective  towns,  upon  lots 
set  apart  for  the  support  of  the  gospel  and 
schools ;  and  the  damages,  when  recovered, 
are  to  be  applied  to  the  use  of  schools  and  for 
the  support  of  the  gospel.  (Laws,  Vol.  II., 
p.  225,  and  Act,  sess.  31,  ch.  21H.)  The  act 
giving  the  treble  damages  directs  that  the  suits 
for  trespasses  upon  lands  belonging  to  the 
people  of  this  State  (and  the  gospel  and  schoo! 
lots  are  such  lands,  for  they  have  never  been 
sold  by  the  State)  shall  be  brought  by  the  over- 
seers of  the  poor  of  the  town  in  which  such 
trespasses  shall  be  committed,  for  the  use  of 
the  poor  thereof.  The  present  suits  are  not 
JOHNS.  REP.,  8. 


brought  by  the  overseers  of  the  poor, 
and  the  damages  recovered  are  not  to  go 
to  the  support  of  the  poor,  but  to  a  differ- 
ent object.  There  is  no  conformity  to  the 
statute,  either  in  the  party  who  sues,  or  in 
the  destination  of  the  fund.  The  case  is, 
therefore,  not  within  the  statute  giving  treble 
damages,  for  that  being  a  penal  act,  is  to  be 
taken  strictly,  and  not  to  be  extended  by  equi- 
ty. This  is  the  rule  even  as  to  statutes  giving 
costs  (3  Burr.,  1287  ;  Hullock's  Law  of  Costs, 
623) ;  and  it  applies  with  much  more  force  to 
cases  in  which  the  actual  damages  are  to  be 
trebled. 

But  though  the  plaintiff  is  not  entitled  in 
these  cases  to  have  the  damages  trebled,  it  may 
not  be  an  unfit  occasion  to  suggest  the  mode 
in  which  the  damages  under  the  statute  are  to 
be  ascertained  and  trebled.  It  is  no  doubt 
competent  for  the  court  to  treble  the  damages, 
in  cases  in  which  they  are  not  trebled  by  the 
jury,  but  the  jury  must  find  the  facts  by  which 
it  is  to  be  determined  whether  the  defendant 
be  liable  to  such  damages.  .  The  act  provides, 
that  if,  "  upon  the  trial,  "  it  shall  appear,  by 
evidence,  that  the  defendant  was  guilty  through 
mistake,  *or  had  probable  presumption  [*34O 
to  believe  that  the  land  on  which  the  timber 
was  cut  was  his  own,  the  court  shall  give 
judgment  for  single  damages  only.  The  meas- 
ure of  damages,  in  cases  coming  within  the 
act,  is  treble  the  value  of  the  timber  cut  and 
carried  away,  and  the  facts  on  which  the  court 
are  to  treble  this  value  ought  to  appear  upon 
the  postea.  The  declaration  should  refer  to 
the  act,  so  that  the  defendant  may  be  apprised 
of  the  extent  of  the  demand  ;  and  unless  the 
defendant  upon  the  trial  shall  bring  himself 
within  the  proviso,  the  jury  find  him  guilty 
of  the  trespass  alleged,  and  assess  the  single 
value  of  the  timber,  and  upon  the  return  of 
the  postea  with  this  finding,  the  value  is  to  be 
trebled  by  the  court. 

Motion  denied. 

Cited  in— 17  Johns.,  456;  5  Cow..  686;  25  Wend., 
422;  25  N.  Y.,  126;  29  N.  Y.,  25;  7  Hun,  29;  29  Barb., 
18 :  1  T.  &  C.,  62. 


BACKUS  AND  WHITING 


ROGERS,  Gent.,  one  of  the  Attorneys,  «&c. 

Suit  against  Attorney — Service  of  Hill. 

In  a  suit  HKainst  an  attorney  of  this  court,  the  bill 
is  in  th«  nature  of  process,  and  must  be  served  on 
him  personally,  or  by  some  other  service  which  the 
court,  under  circumstances,  may  consider  cnuiva- 
lent.  Service  on  the  ny-nt  of  the  attorney  is  not 
sufficient. 

MR.  SHERWOOD,  for  the  defendant,  mov- 
ed to  set   aside   the   proceedings   in  this 
cause  for  irregularity.     The  defendant  is  one 
of  tin;  attorneys  of  this  court,  and  the  bill  was 
served  on  his  agent  only. 
Mr.  II.  HkfcKer,  contra. 

Per  Curium.  When  a  bill  is  to  be  served  on 
an  attorney  as  a  defendant,  it  is  in  the  nature 
of  process,  and  must  be  served  on  him  person- 
ally, or  by  some  other  service,  which  the  court 
may,  under  the  circumstances  of  the  case,  re- 
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gard  as  equivalent  to  a  personal  service.  The 
motion  must,  therefore,  be  granted. 

Motion  granted. 

347*]    * ADAMS  t>.  DYER. 

CONKLIN  ET  AL.  v.  DYER. 

Two  Judgments  against  Same  Defendant — Dock- 
eted Same  Day — Fi.  Fa.  Issued  on  One — Pri- 
ority of  Lien — Parts  of  Day. 

Where  two  judgments  in  favor  of  different  plaint- 
iffs against  the  same  defendant  were  filed  and 
docketed  on  the  same  day,  and  one  of  them  took 
out  a  ft.  fa.  and  had  the  lands  of  the  defendant  seized 
and  advertised  for  sale,  by  the  sheriff,  three  weeks 
before  the  execution  on  the  other  judgment  was 
delivered,  and  the  sheriff  afterwards  sold  the  land 
under  the  advertisement ;  it  was  held  that  the  first 
n.  fa.  having  been  begun  to  be  executed,  before  the 
second  was  delivered  to  the  sheriff,  had  gained  a 
priority  as  to  the  time  of  sale,  which  could  not  be 
defeated  by  the  second  execution. 

Whether  the  court  will  inquire  into  the  parts  of 
a  day,  or  receive  affidavits  of  the  exact  time  of  fil- 
ing different  judgments  on  the  same  day,  so  as  to 
determine  the  priority  of  the  lien.  Dubitatur. 

Whether  the  clerks  ought  not  to  mark  the  exact 
time  or  hour  of  filing  judgments. 

Citations— Gilb.  on  Ex'ns.,  55;  Hardres,  23. 

JUDGMENTS  in  each  of  the  above  causes 
v  were  signed,  filed,  and  docketed  on  the 
eighth  of  October,  1810  ;  in  the  first  cause,  in 
the  city  of  Albany,  and,  in  the  second  cause, 
in  the  city  of  New  York.  On  the  same  day, 
the  eighth  of  October,  a  fieri  facias  was  issued 
in  the  first  cause,  and  delivered  to  the  sheriff 
of  Albany,  on  which  was  indorsed,  "Levy  one 
hundred  and  ten  dollars,  with  interest,  from 
the  first  of  October,  1810,  till  paid,  with  the 
.sheriff's  fees."  Under  this  execution  the  sher- 
iff, on  the  eleventh  of  October,  1810,  adver- 
tised the  real  property  of  the  defendant  for 
sale  on  the  twenty-fourth  day  of  November, 
1810.  On  the  second  of  November,  1810,  a 
test.  fi.  fa.  was  received  by  the  sheriif  of  Al- 
bany in  the  second  cause,  on  which  was  in- 
dorsed "Levy  one  hundred  sixty-six  dollars 
and  seventy-two  cents,  besides  poundage."  On 
the  twenty-fourth  of  November,  the  real  prop- 
erty of  the  defendant  was  sold,  and  the  sum 
of  one  hundred  four  dollars  and  sixty-three 
cents,  on  the  first  execution,  paid  into  the 
hands  of  the  sheriff.  The  plaintiffs,  in  each 
of  the  causes,  claimed  the  money  of  the  sheriff, 
on  the  ground  that  their  respective  judgments 
were  docketed  at  an  earlier  hour  of  the  same 
day  ;  and  affidavits  as  to  the  precise  time  of 
tiling  the  judgment  rolls  were  respectively 
submitted  to  the  court,  with  a  case,  containing 
the  statement  of  facts.  The  sheriff  had  made 
a  special  return  to  each  execution,  stating  the 
above  facts,  and  that  the  defendants  had  no 
goods  and  chattels,  noi  any  other  real  proper- 
ty, than  what  was  sold  on  the  twenty-fourth 
of  November,  and  that  the  proceeds,  being 
one  hundred  four  dollars  and  sixty-three 

NOTE.— Docketing  judgment  —  Priority  of  lien  — 
Part*  of  a  day. 

Whether,  when  it  is  necessary  in  order  to  deter- 
mine priority  of  lien  between  two  judgments  dock- 
eted on  the  same  day,  courts  will  take  notice  of 
parts  of  a  day,  see  Lemon  v.  Staats,  1  Cow.,  592 ; 
Clute  v.  Clute,  4  Den.,  244 ;  Waterman  v.  Uaskin,  11 
Johns.,  228 ;  Ex-parte  Ives,  1  Hill,  639 ;  and  statutes. 
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cents,  were  ready  to  be  paid  as  the  court  might 
direct. 

Mr.  J.  Hamilton,  for  Adams,  the  plaintiff  in 
the  first  cause,  contended  that  affidavits  could 
not,  in  this  case,  be  admitted  to  show  the  par- 
ticular time  of  docketing  the  judgments.  The 
statute  (sess.  24,  ch.  105)  has  pointed  out  but 
*one  mode  of  ascertaining  the  time.  [*348 
The  judge,  or  officer  who  signs  the  judgment, 
is  to  set  down  the  day  and  year  of  signing, 
and  the  clerk  of  the  court  is  to  mark,  on  the 
back  of  the  roll  or  judgment,  the  time  of  filing 
the  same.  No  other  evidence  but  the  marking 
of  the  clerk  can  be  received,  to  ascertain  the 
time  of  filing  the  judgment  roll.  The  law 
allows  of  no  fractions  of  a  day.  (Gilb.  on  Ex. , 
15.)  There  are  Exceptions  to  this  rule ;  but 
they  have  been  allowed  merely  to  repel  a  fic- 
tion of  law  that  might  be  injurious  to  the 
party.  (Burr.,  1241,  1434,  950.)  But  these 
cases  do  not  apply  to  the  present  case,  where 
third  persons  or  purchasers  may  be  affected. 
The  plaintiffs  in  the  two  suits  must  be  consid- 
ered as  standing  on  the  same  footing  on  the 
day  on  which  the  judgments  were  filed  ;  and 
the  maxim  that  potior  est  conditio  defendentis 
may  apply;  and,  as  was  observed  by  the  Court 
of  Appeal,  in  South  Carolina  (2  Bay's  Rep. ,  9), 
in  the  case  of  Callahan  v.  Hattowdl,  the  vigil- 
ant creditor  is  to  be  preferred.  Here  Adams 
must  be  considered  as  the  vigilant  creditor,  as 
he  first  took  out  execution,  and  had  the  lands 
sold. 

Mr.  Harris,  contra,  in  behalf  of  the  plaint- 
iffs in  the  second  cause,  observed  that  by  the 
Act  Concerning  Mortgages  (sess.  24,  ch.  156), 
the  clerks  of  the  counties  are  required  to  mark 
the  time  of  registering  the  mortgage,  and  it  is 
the  practice  of  the  clerks  of  the  counties  to 
note  the  exact  time  or  hour  of  registry.  As  the 
clerks  of  the  courts  are  also  required  to  mark 
the  time  of  filing  the  judgments,  the  same  rule 
ought  to  be  applied,  and  the  exact  time  or 
hour  of  filing  ought  to  be  marked,  and  may  be 
shown. 

In  Smallcomb  v.  Buckingham  (1  Salk. ,  320  ; 
Carthew,  419)  two  writs  of  fi.  fa.  were  deliv- 
ered to  the  sheriff  on  the  same  day,  who  exe- 
cuted the  last  first,  and  though  the  execution 
was  held  good,  yet  the  sheriff  was  held  liable 
to  the  plaintiff  in  the  first  execution.  If  the 
sheriff  is  liable,  in  such  a  case,  after  he  has 
paid  the  money  over  on  the  second  execution, 
surely  the  court  would,  in  a  case  where  the 
money  was  not  paid  *over,  order  the  [*349 
sheriff  to  pay  it  to  the  plaintiff  in  the  first  ex- 
ecution. Lord  Holt,  in  that  case,  said  that 
where  two  writs  of  fieri  facias  come  to  the 
sheriff  on  the  same  day,  he  must  serve  that 
writ  first  which  came  first,  and  in  that  case 
there  is  a  prius  and  a  posterms  in  the  same 
day.  If  the  time  may  be  inquired  into,  in  re- 
gard to  executions  against  goods,  there  is  a 
stronger  reason  for  allowing  the  inquiry  as  to 
executions  and  liens  against  real  property. 
Though  the  law  does  not,  in  general,  allow  the 
fraction  of  a  day,  yet  it  admits  it  in  cases  where 
it  is  necessary  to  distinguish.  (Combe  v.  Pitt, 
Burl-.,  1423,  1434;  2  Wils.,  274.)  It  is  a  fiction 
of  law  which  regards  a  term  as  one  day,  yet 
this  fiction  is  disregarded,  and  made  to  yield  to 
the  fact,  in  order  to  do  justice  between  parties. 
The  court  in  S.  C.,  in  Callahan  v.  HattoweU, 
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which  has  been  cited,  recognized  the  same 
general  principle,  that  in  all  cases  where  it  is 
necessary  to  distinguish  who,  of  several  per- 
sons, has  a  priority  of  right,  the  law  allows  of 
fractions  of  a  day.  Time  is  in  its  nature  divi- 
sible, as  well  into  hours  and  minutes,  as  into 
years  and  days. 

The  act  says  that  the  land  shall  be  bound 
from  the  time  of  filing  and  docketing  the 
judgment ;  and  the  moment  the  judgment  is 
filed  and  docketed  the  lien  is  created,  and  can- 
not be  removed  without  the  consent  of  the 
plaintiff.  The  time  of  issuing  the  execution  is 
immaterial.  The  execution  first  delivered  to  the 
sheriff  has  the  preference,  because  the  goods 
of  the  party  are  bound  by  the  delivery  of  the 
writ.  (1  Term  Rep.,  729.)  But  a  judgment 
being  a  lien  on  lands,  cannot  be  affected  by  the 
issuing  of  the  execution  or  the  delivery  of  it 
to  the  sheriff. 

Mr.  Hamilton,  in  reply,  observed  that  if  the 
clerks  of  the  court  do  not  mark  the  hour  or 
exact  time  of  filing  the  judgment  record,  they 
do  not  do  their  duty  ;  for  the  act  requires  them 
to  mark  the  time.  But  there  can  be  no  proof 
of  the  time  of  filing  but  the  record  of  the 
clerk  or  sworn  officer.  The  court,  then,  have 
no  means  of  deciding  on  the  priority  of  the 
lien. 

35O*]  *Per  Curiam.  The  judgments  in 
these  cases  were  signed  and  filed  on  the  same 
day,  and  even  if  the  court  were  at  liberty  (of 
which  they  very  much  doubt,  when  they  com- 
pare and  consider  the  several  provisions  in  our 
laws  on  the  subject)  to  inquire  into  the  frac- 
tional parts  of  the  day,  in  order  to  see  which 
record  was  first  filed,  the  affidavits  exhibited 
leave  the  point  doubtful,  as  to  the  precise  time 
of  the  day  in  which  the  rolls  were  filed,  or 
which  was,  in  fact,  prior  in  time.  We  must 
then  consider  the  judgments  equal,  as  to  the 
date  of  the  lien,  and  the  next  question  is, 
whether  any  priority  hath  been  subsequently 
acquired.  If  one  creditor  first  sells  the  lands 
under  his  judgment,  he  gains  a  preference,  and 
is  entitled  to  have  his  judgment  first  satisfied 
out  of  the  proceeds  of  the  sale.  It  would  be 
analogous  to-  the  case  mentioned  in  the  books, 
of  several  judgments  of  the  same  term,  in 
which  one  of  the  judgment  creditors  first  ex- 
tends the  lands,  and  is  thereby  entitled  to  be 
first  satisfied.  (Gilbert  on  Executions,  55  ;  The 
Attorney-Generals.  Andreu,  Hardres,  23.)  And 
has  not  the  plaintiff,  who  first  sued  out  his  ex- 
ecution, actually  gained  that  preference  ?  His 
execution  was  some  weeks  prior,  and  under  it 
the  lands  were  regularly  advertised  according 
to  law,  and  sold  in  pursuance  of  such  adver- 
tisement. The  last  execution  was  not  issued 
and  delivered  to  the  sheriff  until  about  three 
weeks  before  the  sale,  and  the  sale  was  not 
made  under  that  execution.  The  statute  for- 
bids lands  to  be  sold  by  virtue  of  any  execu- 
tion without  six  weeks'  notice,  and  the  case 
states  that  the  lands  were  sold,  and  the  moneys 
paid  under  the  first  execution.  Perhaps,  the 
mere  act  of  delivery  of  the  execution  to  the 
sheriff  did  not  gain  a  preference  as  to  the 
lands,  but  by  the  act  of  the  sheriffs  in  making 
advertisement  of  the  lands  for  sale,  the  first 
execution  was  begun  to  be  executed.  Here  was 
an  act  by  which  priority,  in  some 
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was  gained.  There  was  priority  as  to  the  time 
of  sale,  and  that  priority  could  not  be  defeated 
by  the  second  execution. 

*The  first  execution  in,  therefore,  under  [*35 1 
the  circumstances  of  this  case,  entitled  to  prefer- 
ence, and  must  be  first  satisfied. 

Cited  in— 11  Johns.,  230;  1  Cow.,  593;  1  Hill,  &41 ;  4 
Park.,  109 ;  15  How.  U.  8..  195;  4  McLean,  558. 


!  IN   THE    MATTER    OF    WILLIAM   LIVING- 
STON. 

Practice — Judge  Arrested — Process  from  his  own 
Court — Discharged — Proceedings  by  Bill. 

A  judge  is  not  liable  to  arrest  by  process  issuing- 
out  of  his  own  court,  but  must  be  proceeded 
ag-ainst  by  bill.  Whether  after  bail  is  put  in,  the  ar- 
j  rest  and  proceedings  may  be  set  aside  on  motion  for 
irregularity,  must  depend  on  the  practice  of  the 
court.  This  court  will  not  interfere  with  the  pro- 
ceedings of  an  inferior  court  in  this  respect. 

Citation- Str.,  985. 

MR.  CRARY  moved  for  a  rule  against  the 
judges  and  assistant  justices  of  the  Court 
of  Common  Pleas  of  the  County  of  Washing 
ton,  to  show  cause  why  a  mandamus  should 
not  issue  directing  them  to  proceed  in  the 
above  cause. 

It  appeared  that  the  defendant  is  one  of  the 
judges  of  the  Court  of  Common  Pleas  of 
Washington  County,  and  was  arrested  on  a 
capias  ad,  respondendum.  at  the  suit  of 
M'Geoch,  on  the  first  day  of  the  last  March 
Term  of  the  court,  when  he  was  informed  by 
the  sheriff  that  his  attendance  was  necessary  in 
court. 

A  motion  was  made  in  the  court  below  to 
quash  the  writ  for  irregularity,  which  motion 
was  grounded  on  an  affidavit  of  Livingston, 
that  he  was  one  of  the  judges,  &c.,  and  a  claim 
of  privilege  to  be  free  from  arrest  ;  and  the 
court  below  set  aside  the  capias  and  all  subse- 
quent proceedings,  for  irregularity. 

Mr.  Crary  contended  that  the  privilege  of 
the  defendant  ought  to  have  been  pleaded  in 
abatement.  A  person  privileged  is  discharged 
on  motion  only,  when  arrested  in  facie  curitf. 
lie  must  plead  his  privilege  at  a  proper  time 
and  in  a  proper  manner.  If  he  puts  in  bail,  it 
is  a  waiver  of  privilege.1  lie  cited  2  HI.  Rep., 
1085;  Comyns'  Dig.,  tit.  Privilege;  2  Mod., 
182. 

Mr.  Si-inner,  contra,  cited  8  Lev.,  84$  ;  2 
Wils.,  228. 

Per  (hiriam.     A  judge  is  not  liable  to  arrest 

by  process  issuing  out  of  his  own  court.   He  is 

to  be  proceeded  against  by  bill.  In  this  case  the 

defendant  put   in  bail,  and   then  moved  to  be 

discharged,  and  Ihe  court  below  set  aside  the 

whole    proceeding    as    irregular.       In    some 

*cases   the    party   privileged    is   dis-    [*JJJ>iJ 

i  charged  altogether  from  the  arrest,  as  being 

;  deemed  irregular.    (Str.,  985.)     In  other  cases. 

1.  — A  party  entitled  to  he  sued  by  Mil  may  waive 
hls|>rivuV>re'j>y  exprvsHatrn-eni'  nt.  Ix-al  v.  Wljrratn. 
IL'  Johns..  88.  Hut  not  If  hi-  is  an  attorney  (»»<l 
a  judge  is  in  jxiH  rci/io/ir),  for  It  is  the  prlvilrRO  "f 
the  court  and  the  suitors.  Scott  v.  Van  Alstyne.  !» 
.Inlnifi..  21«. 
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the  party  is  relieved  from  the  arrest  on  filing 
common  bail.  This  will  depend  upon  the  rules 
and  practice  of  the  court.  There  is  nothing  in 
this  case  that  calls  for  our  interference. 

Motion  denied. 
Cited  in— t  McLean,  40. 


PUGSLEY  «.  VAN  ALEN. 

Rule  to  Set  Aside  Judgment  on  Payment  of  Costs 
— Costs  not  Paid— Execution  Issued  Held 
Valid. 

Where  a  rule  to  set  aside  a  default  and  subsequent 
proceedings  was  granted  on  payment  of  costs,  and 
the  costs  were  regularly  demanded  of  the  defend- 
ant but  not  paid,  and  the  plaintiff,  afterwards,  is- 
sued an  execution  on  the  judgment,  the  court  re- 
fused to  set  aside  the  execution. 

Where  a  rule  is  granted  on  payment  of  costs,  it  is 
conditional,  and  is  of  no  force,  unless  the  costs  be 
paid  inntanter;  and  the  party  who  is  to  pay  costs, 
must  seek  and  tender  them  to  the  other  party. 

Citations— Impey's  K.  B.,  252;  2  Cromp..  458; 
Jackson  v.  Weston,  May,  1803. 

A  RULE  was  granted,  at  the  last  May  Term, 
on  motion  of  the  defendant,  to  set  aside 
the  default  entered  in  this  cause  for  want  of  a 
plea,  and  all  subsequent  proceedings,  "  upon 
payment  of  costs." 

The  costs  were  taxed,  and  regularly  de- 
manded of  the  defendant  on  the  twenty-fourth 
of  June  last,  and  not  being  paid,  the  plaintiff, 
more  than  a  month  after  the  demand,  issued  an 
execution  on  the  judgment  he  had  obtained, 
prior  to  May  Term,  by  default. 

Mr.  Van  Buren*  now  moved  to  set  aside  the 
execution  as  irregular. 

Mr.  Vanderpoel,  contra,  cited  1  Johns.  Cas., 
396  ;  2  Johns.  Cas.,  114. 

Per  Curiam.  The  rule  was  conditional,  and 
of  no  force,  without  the  payment  of  costs. 
This  is  the  import  of  the  rule  as  entered,  it 
being  granted  "  on  payment  of  costs."  The 
plaintiff  must  have  been  regular,  and  the  de- 
fendant admitted  to  plead  at  the  last  term  as  a 
favor,  or  the  condition  of  paying  costs  would 
not  have  been  imposed.  This  being  the  case,  it 
would  not  be  reasonable  that  the  favor  should 
be  obtained  absolutely,  and  the  plaintiff  driven 
to  the  tedious  process  of  recovering  the  costs 
by  attachment.  It  may  be  doubted  whether  the 
rule  would  admit  of  the  construction  that  the 
parf\  is  in  contempt  for  not  paying  the  costs, 
as  he  was  not  ordered  to  pay  them,  but  only 
admitted  to  a  favor  on  that  condition, 
353*]  *and  it  was  left  to  his  volition  whether 
or  not  he  would  comply  with  that  condition. 
If  a  new  trial  be  granted  on  payment  of  costs, 
this  rule,  say  the  books,  is  conditional,  and 
they  must  be  forthwith  paid.  (Impey's  K.  B., 
252.)  So,  when  leave  is  given  to  a  party  to 
amend,  it  is  on  the  like  condition.  (2  Cromp., 
408.)  We  have  an  analogous  case  in  this  court. 
In  Jackson,  ejcdem.  Onderdonk,  v.  Weston,  May 
Term,  1803,  the  court,  according  to  an  original 
note  of  the  case,  said  that  "where  a  plaintiff 
is  nonsuited,  and  comes  for  a  favor,  to  set  it 
aside,  and  it  is  set  aside,  on  payment  of  costs, 
those  costs  must  be  paid  instanter,  and  the 

560 


party  who  is  to  pay  must   go  and  seek  the 
other  party." 

Motion  denied. 


FRARY  v.  DAKIN. 

Writ  of  Error — Removal  of  Party  out  of  State — 
Failure  to  file  Security — Not  Liable  for  Costs 
—  Writ  of  Error  not  Commencement  of  Suit. 

Where  a  writ  of  error  is  brought  to  this  court,  on 
a  judgment  obtained  in  a  court  of  Common  Pleas, 
and  the  judgment  below  is  affirmed,  the  attorney  of 
the  plaintiff  in  error  is  not  bound  to  pay  the  coste 
in  error,  on  the  ground  that  before  the  judgment 
was  obtained  in  the  court  below  the  plaintiff  had  re- 
moved out  of  the  State,  and  his  attorney  had  not 
filed  any  security  for  the  costs.  The  bringing  a 
writ  of  error  is  not  the  commencement  of  such  a 
suit  as  would  render  the  attorney  responsible  for  the 
costs ;  nor  does  the  case  come  within  the  meaning 
of  the  14th  rule  of  January  Term,  1799,  as  to  filing 
security  for  costs. 

MR.  RODMAN,  for  the  defendant  in  error, 
moved  that  the  plaintiff 's  attorney  pay  the 
costs  on  error,  in  the  above  cause,  amounting 
to  $164.94.  He  read  an  affidavit,  stating  that 
a  judgment  had  been  obtained  in  the  Mayor's 
Court  of  Hudson,  in  favor  of  Dakin,  against 
Frary,  for  $341.81  ;  and  that  before  the  judg- 
ment was  rendered  the  defendant  below  re- 
moved out  of  the  State,  into  Canada,  where  he 
has  since  resided,  and  that  the  plaintiff's  at- 
torney afterwards  brought  the  writ  of  error  to 
this  court,  without  the  knowledge  of  the 
plaintiff,  and  the  judgment  below  was  affirmed 
by  this  court,  and  the  plaintiff's  attorney  re- 
fuses to  pay  the  costs  in  error. 

Mr.  E.  WilUams,  contra,  read  an  affidavit, 
stating  that  since  the  affirmance  of  the  judg- 
ment, a  suit  had  been  brought  against  the 
special  bail  in  the  court  below,  and  a  judgment 
recovered  for  the  amount  of  the  original  judg- 
ment,*with  interest  and  costs  in  the  suit  f*354 
below,  which  had  been  paid.  That  the  writ  of 
error  was  brought  with  the  full  knowledge  and 
consent  of  the  plaintiff,  who  resided  in  Hud- 
son, when  the  suit  was  first  commenced. 

Per  Curiam.  This  is  not  a  case  coming  within  > 
the  spirit  of  the  14th  rule  of  January  Term. 
1799.  That  rule  contemplates  a  suit  originat- 
ing in  this  court.  The  plaintiff  in  error  came 
to  this  court,  not  to  enforce  a  demand,  but  to 
avoid  a  judgment  which  he  supposed  had  been 
erroneously  given  in  the  court  below.  Al- 
though the  bringing  a  writ  of  error  is  consid- 
ered as  a  new  action,  yet  it  is  not  the  com- 
mencement of  such  a  suit  as  comes  within  the 
rule  by  which  the  attorney  can  be  made  re- 
sponsible for  the  costs.  It  never  has  been  sup- 
posed that  in  a  case  like  this,  a  non-resident 
plaintiff  was  obliged  to  tile  a  bond  ;  and  it 
is  only  when  a  bond  ought  to  have  been 
filed  that  the  attorney  is  answerable  for  the 
costs.  If  there  had  been  an  application  to  the 
court  to  stay  the  proceedings  on  the  writ  of 
error,  it  is  probable  the  proceedings  would 
have  been  stayed,  until  security  for  costs  had 
been  given. 

The  motion  is  denied. 

Reviewed— 24  Hun,  441. 
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ROSS  v.  LOWN. 

Change  of  Venue — Motion  to  Bring  Back  Venue 
to  Original  County — Conditions  of  Granting. 

In  an  action  of  trespass  de  bonis  asportatis  the 
venue  had  been  changed,  on  the  usual  affidavit  of 
the  defendant,  from  Onondaga  County  to  Saratoga, 
where  the  trespass  was  committed :  and  the  plaint- 
iff afterwards  applied  to  bring  back  the  venue  to 
the  County  of  Onondaga,  on  the  ground  that  he  had 
two  or  more  material  witnesses  residing  in  that 
county ;  but  the  court  refused  to  grant  the  motion, 
unless  the  plaintiff  would  stipulate  to  give  material 
evidence  arising  in  the  County  of  Onondaga. 

Citation— 2  Johns..  453. 

THE  venue  in  this  cause  was  laid  in  Onon- 
daga County,  and  at  the  last  May  Term  it 
was  changed,  on  an  affidavit  of  the  defendant, 
that  the  cause  of  action  arose  in  Saratoga,  and 
not  in  Onondaga  or  elsewhere  out  of  Saratoga. 
It  was  an  action  of  trespass  for  taking  away 
the  plaintiff's  goods  and  chattels.  The  taking 
was  alleged,  in  the  declaration,  to  have  been  at 
Moreau,  in  Saratoga ;  the  defendant  swore 
that  he  had  four  material  witnesses  resident  in 
Saratoga. 

The  plaintiff  now  moved  to  bring  back  the 
venue,  and  his  affidavit  stated  that  there  were 
355*]  two  or  more  witnesses,  *who  will  be 
material  for  him,  residing  in  the  County  of 
Onondaga.  His  attorney  stated  that  the  notice 
to  change  the  venue,  for  May  Term,  came  to 
his  hands  on  Saturday  before  the  commence- 
ment of  May  Term,  having  been  served  on  his 
agent  at  Albany,  about  eight  days  before  ;  that 
he,  on  the  Monday  after  he  received  the  notice, 
procured  the  plaintiff's  affidavit  on  which  to 
resist  the  motion,  and  sent  it  to  his  agent  in 
New  York,  who  did  not  receive  it  till  some 
time  in  the  second  week.  The  rule  for  chang- 
ing the  venue  had  been  then  entered,  so  that 
the  agent  was  prevented  from  opposing  the 
motion.  The  affidavit  then  sent  was  substan- 
tially like  the  one  now  made,  and  on  which 
the  present  motion  was  founded. 

Per  C'iriam.  In  Manning  v.  Downing  (2 
Johns.  Rep.,  453)  the  rule  on  the  subject  of 
changing  the  venue  was  laid  down,  and  the 
court  said  that  they  had  an  equitable  power 
over  venues,  and  would  exercise  it,  so  as  to 
promote  the  convenience  of  suitors  and  save 
expense  to  the  parties ;  and  that  in  actions 
arising  On  contracts,  they  would  not  permit 
the  plaintiff,  by  a  stipulation,  to  retain  the 
venue,  when  the  defendant  would  satisfy  the 
court  that  he  had  witnesses  material  to  his  de- 
fense in  a  distant  county  ;  and  accordingly,  in 
that  case,  the  defendant  having  sworn  that  he 
had  several  witnesses  residing  in  Columbia, 
material  to  his  defense,  the  court  required  the 
plaintiff,  in  order  to  retain  the  venue,  to  satisfy 
them,  by  affidavit,  that  he  had  material  wit- 
nesses in  New  York. 

The  present  case  is  in  trespass  df,  Ixtni*  «*/v/r- 
tatiM,  and  we  have  not,  as  yet,  extended  the 
rule  laid  down  in  Manning  v.  Jtowning  to  such 
a  case.  By  the  practice  of  the  King's  Bench,  on 
the  present  affidavit,  the  defendant  would  be 
entitled  to  change  tin1  venue,  unless  the  plaint 
iff  stipulated  to  give  material  evidence,  arising 
in  Onondaga  :  and  without  such  stipulation, 
the  venue  ought  to  be  retained  where  it  now  is, 
in  Saratoga.  The  place  where  the  goods  were 
HKP.,  8. 


taken  must,  in  all  probability,  be  the  place 
where  the  witnesses  reside,  and  in  that  county 
the  *trial  ought  to  be  ;  not  on  the  ex-  [*356 
ploded  notion  for  the  purpose  of  having  the 
cause  tried  by  a  jury  of  the  vicinage,  but  be- 
cause the  convenience  of  the  parties  will  be  pro- 
moted by  it,  and  there  will  be  a  saving  of  ex- 
pense in  regard  to  witnesses. 

Unless,  therefore,  the  plaintiff  will  stipulate 
to  give  material  evidence  arising  in  Onondaga. 
the  motion  to  carry  back  the  venue  to  that 
county  must  be  denied. 

Cited  in— 9  Johns.,  248 ;  4  Cow.,  405. 


AUSTIN  v.  BEMISS,  JUN.,  AND  FOLLET. 
SAME  t>.  BEMISS. 

Costs — Promissory  Note — Separate  Suits  Against 
Maker  and  Indorser — Separate  Judgment*. 

Where  separate  suits  are  brought  against  the 
maker  and  indorser  of  a  note,  and  separate  judg- 
ments recovered,  the  plaintiff  is  entitled  to  the  costs 
in  each  suit.  The  statute  (sess.  24,  ch.  90,  sec,  14)  does 
not  apply  to  this  case. 

Citations— 1  Str.,  515 ;  Act  24  sess.,  ch.  90,  sec.  14 : 
1  Johns..  293. 

AT  the  last  February  Term,  the  plaintiff, 
Austin,  sued  David  Bemiss,  Juu.,  and  Otis 
Follet,  and  David  Bemiss,  in  two  separate  ac- 
tions, on  a  promissory  note,  dated  llth  Novem- 
ber, 1808  ;  the  former  as  makers,  and  the  latter 
as  indorser  of  the  same  note.  The  proceed- 
ings in  each  suit  were  separate,  and  judgments 
taken  in  each,  separately,  by  cognovit  actionem. 
The  question  presented  on  these  facts  was, 
whether  the  plaintiff  could  recover  costs  in 
both  suits,  or  in  one  only. 

Per  Curiam.  The  plaintiff  is  entitled  to  the 
costs  of  each  suit.  (1  Str.,.  515.)  The  statute 
allowing  a  recovery  of  costs  in  one  suit  only, 
when  several  suits  are  brought  upon  the  same 
instrument,  does  not  apply  to  this  case,  but  to 
cases 'in  which  separate  suits  are  brought  upon 
the  same  note  or  bond,  when  one  suit  would 
have  served.  Here  the  suits  against  the  maker 
and  indorser  were  necessarily  distinct,  and 
could  not  have  been  consolidated,  for  they 
were  distinct  contracts.  The  observation  in  1 
Johns.  Rep.,  293,'  intimating  that  costs  in 
*both  suits  were  not  recoverable  in  a  [*357 
ca.se  like  this,  must  have  arisen  from  some  in- 
i  advertence,  for  no  such  idea  was  ever  enter 
tained  bv  anv  member  of  the  court. 


PORTER  r.  LANE. 

Ifarorrry  Is**  tfnin  Ifa/uirerf  to  dirry  (\mt» — 
Sef-Ojf' of  Dffeiulitiit'*  fW*  AgafiiKt  Damagt* 
—  Plaintiff  ^nwlrrnt — A ttornry'x  Lien. 

Where  the  plaintiff  In  an  action  of  treapntw  </mire 
(•(rtiixiim  freytt,  &e.,  recovered  less  than  *."i«>c|iiiiimrew  ; 
and  the  defendant  recovered  cost*,  the  defendant's 
taxed  cost*  wen-  allowed  to  bo  «et  off  iiRiiiimt  the 
damages  recovered  by  the  plaintiff,  who  wiw  insol- 

1.    In  <Jillmore  v.  Tarr,  in  the  Supreme  Court  of 

MawwcuaettM  <','  Mas*.  Hep.,  171).  it  WHO  decided,  that 
when*  the  indorwe  hud  rwovcrcd  judgment  and 
Hiittfifartioii  of  the  Indorflcr  of  a  note,  he  could  not 
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vent.  The  lien  of  the  plaintiff's  attorney  for  his 
costs,  in  this  case,  extends  only  to  the  balance  due, 
after  deducting  the  defendant's  charges,  and  does 
not  affect  the  equitable  right  of  set-off  between  the 
parties. 

Citations— 1  Johns.  Cas.,  102 ;  2  Bos.  &  P.,  28 ;  4  Id., 
22. 

THIS  was  an  action  of  trespass  quare  dausum 
fregit,  et  de  bonis  aspoi-tatis.     There  was  a 
verdict  for  the  plaintiff  for  $45. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendant, that  the  costs  taxed  in  his  favor  be 
set  off  against  the  damages  recovered  by  the 
plaintiff,  the  damages  being  under  $50.  The 
plaintiff  was  reputed  to  be  insolvent. 

Per  Guriam.  The  case  of  Spence  v%  White  (1 
Johns.  Cas.,  102)  is  in  point,  and  in  favor  of 
the  motion.  The  plaintiff's  attorney  has  a 
lien  for  his  costs  only  on  the  net  balance  due, 
after  the  defendant's  charges  in  that  suit  are 
deducted.  The  attorney  acts  upon  the  credit 
of  his  client,  and  his  lien  cannot  interfere  with 
the  equitable  arrangement  between  the  parties. 
It  is  subject  to  the  equitable  claims  of  the 
parties.  This  is  the  principle  sanctioned  by  the 
cases  in  2  Bos.  &  Pull.,  28,  and  4  Bos.  &Pull., 
22,  and  which  is  the  rule  adopted  by  this  court. 

Motion  granted. 

Disapproved— 1  Paige,  625;  2  Edw.,  575 ;  37  N.  H., 
223. 

Cited  in— 1  Cow.,  174;  16  Wend.,  447  ;  6  Johns.  Ch., 
320 ;  4  How.  Pr.,  170. 


358*]         *CAINES  r.  HUNT. 

Insufficient    Bail-Bond — Plaintiff's    Remedy — 
Practice. 

The  plaintiff  is  entitled  to  two  real  and  substantial 
persons  as  special  bail ;  but  if  one  real  and  one  ficti- 
tious person  be  put  in  as  special  bail,  the  plaintiff 
cannot  treat  the  bailpiece  as  a  nullity,  and  take  an 
assignment  of  the  bail-bond  ;  but  the  proper  course 
is  to  except  to  the  sufficiency  of  the  bail.* 

MR.  POWERS,  in  behalf  of  the  defendant, 
moved  to  set  aside  the  proceedings  on  the 
bail-bond  in  this  cause.  The  writ  in  the  original 
cause  was  returnable  last  November  Term.  On 
the  12th  December,  special  bail  in  the  cause 
was  filed  in  the  clerk's  office,  and  a  notice 
thereof,  with  a  notice  of  retainer  by  the  de- 
fendant's attorney,  served  the  same  day,  on 
the  agent  of  the  plaintiff.  The  defendant's 
affidavit  stated  also  that  he  had  a  good  and 
substantial  defense  on  the  merits. 

It  appeared  that  the  bailpiece  contained  the 
name  of  one  real  and  substantial  person,  and 
John  Doe. 

The  plaintiff  regarding  the  bailpiece  as  a 
nullity,  commenced  the  suit  on  the  bail-bond, 
and  on  the  25th  May  last  entered  a  default.for 
want  of  a  plea. 

Mr.  Caines,  contra.  In  Wendover  v.  Ball 
(Coleman's  Cas.,  42)  there  was  a  similar  bail- 

*But  if  the  debt  sworn  to,  be  large,  each  of  the 
bail  will  not  be  compelled  to  justify  in  double  the 
amount ;  as  where  the  bail  demanded  was  $45,000, 
the  court  held  a  justification,  amounting,  in  the  ag- 
gregate, to  that  sum,  by  two  or  more  persons  to  be 
sufficient.  Cromelines  v.  Beldens,  1  Wendell,  107. 

have  his  costs  in  a  suit  previously  commenced 
against  the  maker.  In  Tarin  v.  Morris  (2  Dallas,  115), 
in  the  Supreme  Court  of  Pennsylvania,  it  was  de- 
cided, that  though  but  one  satisfaction  can  be  re- 
covered, yet  that  execution  may  issue  in  all  the  ao- 
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piece,  being  one  real  and  one  nominal  person, 
and  a  justification  by  the  real  person,  and  the 
court  said  it  was  no  bail,  and  would  have 
granted  a  rule  against  the  sheriff,  if  he  had  not. 
stipulated  to  put  in  additional  bail.  The  prac- 
tice of  putting  in  such  bail,  the  court  said,  had 
obtained,  merely  because  no  one  had  opposed 
it.  There  was  no  exception  in  that  case,  and 
the  bail  was  treated  as  a  nullity. 

In  England  one  bail  is  considered  as  no  bail, 
and  if  treated  by  the  plaintiff  as  a  nullity,  the 
court  will  refuse  to  stay  proceedings  against 
the  sheriff  on  the  bail-bond.  (Pract.  Regis.,  84, 
85  ;  Impey's  C.  P.,  214  ;  2  Bos.  &  Pull.,  49  ; 
1  Bos.  &  Pull.,  356  ;  but  see  2  East,  181,  and 
Doug.,  466,  n.  as  to  practice  in  K.  B.)  And 
such,  according  to  the  decision  in  Wendover  .v. 
Ball,  is  the  rule  of  this  court.  Though  a  dif- 
ferent practice  may  have  prevailed,  yet,  be- 
ing erroneous,  it  cannot  be  sanctioned  by 
time,  merely  because  it  has  passed  without  op- 
position. 

Here  the  plaintiff,  by  suing  the  bail-bond, 
made  his  election  to  treat  the  bailpiece  as  a 
nullity. 

*A  bailpiece  is  an  entire  thing,  it  [*359 
cannot  be  good  in  part  and  bad  in  part ;  and  if 
a  nullity,  it  may  be  wholly  disregarded,  and 
the  plaintiff  may  proceed  as  if  nothing  had 
been  done. 

Mr.  Powers,  in  reply,  said  that  in  Ferris  v. 
PJielps  (1  Johns.  Cas.,  249)  the  court  set  aside 
the  judgment  on  the  bail-bond,  because  the 
plaintiff  had  neglected  to  except  to  the  special 
bail.  If  the  bail  are  insufficient,  the  proper 
course  is  to  except  to  them.  (2  Tidd's  Prac. 
K.  B.;  223,228,  229.) 

Per  Curiam.  This  case  is  different  from 
those  cited  by  the  plaintiff,  from  the  English 
books,  which  were  proceedings  against  the 
sheriff.  Where  insufficient  or  improper  bail 
are  put  in,  the  regular  course  is  for  the  plaint- 
iff to  except  to  them.  He  cannot  treat  the 
bailpiece  as  a  nullity,  and  proceed  on  the  bail- 
bond.  The  proceedings  in  this  case  on  the 
bail-bond  were,  therefore,  irregular. 

Rule  granted. 
Distinguished— 10  Wend.,  671. 


LANE,  Assignee,  &c.,  v.  COOK  ET  AL,. 

A  defendant  has  20  days  after  the  last  day  of  the 
second  week  of  the  term  within  which  to  put  in 
special  bail. 

MR.  LYNCH,  for  the  defendant,  moved  to 
set  aside  the  proceedings  in  this  suit  on 
the  bail-bond.     The  writ  in  the  original  suit 
was  returnable  the  first  day  of  the  last  term  ; 
and  special  bail  was  filed,  and  notice  thereof 

fiven,  to  the  plaintiff's  attorney,  on  the  3d 
une,  being  within  twenty  days  after  the  last 
day  of  term. 
Mr.  Gold,  contra. 

Per  Curiam.  According  to  the  settled  prac- 
tice, the  defendant  has  twenty  days  from 

tions  against  the  several  parties  to  a  promissory 
note  ;  and  where  a  judgment  had  been  obtained  for 
the  debt  and  costs  against  the  drawer,  the  court 
allowed  judgment  to  be  entered  against  the  in- 
dorser.'in  the  suit  against  him,  for  the  costs. 
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Saturday  in  the  second  week  of  the  term, 
within  which  to  put  in  special  bail  ;  and  until 
the  expiration  of  that  time  the  bail-bond  can- 
not be  put  in  suit.  If  the  plaintiff  chooses  to 
file  common  bail,  it  may  be  done  after  forty 
days  from  the  second  week  of  term. 

Motion  denied 


36O*]  *CHAPMAN  v.  RAYMOND. 

Service  of  a  notice  in  vacation  of  a  motion  to  be 
made  in  term,  on  the  agent  of  the  attorney  in  Utica, 
is  sufficient. 

"YTOTICE  of  a  motion  to  be  made  at  this  term, 
li  was  served  in  the  vacation,  on  the  agent  of 
the  plaintiff's  attorney  in  Utica. 

Mr.  E.  Williams  objected  that  the  service 
ought  to  have  been  on  the  agent  of  the  attorney 
in  Albany. 

Mr.  Parker  for  the  motion. 

Per  Curiam.     The  notice  is  sufficient. 


COOPER  ET  AL.  p.  CARR. 

Service  of  a  notice  on  an  attorney  or  his  clerk,  in 
his  office  at  10  o'clock  in  the  evening,  is  good. 
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MR.    N.    WILLIAMS,   for  the    defendant, 
moved  to  set  aside  the  default  entered  in 
this  cause. 

Mr.  Sherwood,  contra,  objected  to  the  suf- 
ficiency of  the  notice  of  motion,  it  having  been 
served  at  ten  o'clock  at  night. 

Per  Curiam.  It  appears  from  the  affidavit, 
that  the  notice  was  served  on  the  clerk  of  the 
plaintiff's  attorney,  in  the  office,  which  was 
open,  and  that  is  sufficient. 

Cited  in-2  Wend.,  249 ;  22  Wend.,  625. 


VERNEY  9.  BENEDICT. 

Where  no  attorney  is  employed  by  the  defendant 
in  error, the  assignment  of  errors  need  not  be  served 
on  the  party ;  but  only  a  notice  to  join  in  error. 

R.    H.    BLEECKER  for  the  defendant  in 
error. 
Mr.  Sudam,  contra. 


1 


Per  Curiam.  Where  no  attorney  is  em- 
ployed by  the  defendant  in  error,  on  a  cer- 
tiorari,  the  assignment  of  errors,  which  is  gen- 
eral, need  not  be  served  on  the  party.  Service 
of  a  notice  to  join  in  error  is  sufficient. 


[END  OF  AUGUST  TERM,  1811.] 
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JACKSON,  ex  dem.  M'CREA  v.  BARTLETT. 

Ejectment  —  Regularity  of  Execution  Under 
Which  Plaintiff  Purchased  —  Action  Against 
Sheriff  andfi.  fa.  not  Incompatible  —  Discharge 
of  ca.  sa.  —  Money  not  Paid  —  Not  Satisfaction 
—  Attorney's  Authority. 

In  an  action  of  ejectment  against  a  purchaser  of 
land  under  a  sheriff's  sale,  the  regularity  of  the  exe- 
cution cannot  be  questioned. 

If  an  execution  issue  after  a  year  and  a  day,  with- 
out a  revival  of  the  judgment  by  a  scire  facias,  it  is 
only  voidable  at  the  instance  or  the  party  against 
whom  it  issued. 

After  an  escape  by  the  defendant  from  custody 
on  a  ca.  sa.  the  plaintiff  may  proceed  against  the 
sheriff  for  the  escape,  and,  at  the  same  time,  take 
out  a  scire  facias  against  the  property  of  the  de- 
fendant, for  the  remedies  are  not  inconsistent  with 
each  other. 

A  purchaser  at  a  sheriff's  sale  cannot  be  affected 
by  any  matter  subsequent  to  the  sale,  arising  be- 
tween the  parties  to  the  judgment  to  which  he  is  a 
stranger. 

The  plaintiff's  attorney,  from  his  general  charac- 
ter as  attorney,  has  no  authority  to  discharge  the 
defendant  from  execution  on  a  ca.  sa.,  until  the 
money  is  paid.  His  general  authority  ceases  with 
the  judgment,  or  at  least  with  the  issuing  of  an  ex- 
ecution within  the  year. 

Citations—  3  Lev.,  403;  3  Cai.,  271,  273;  1  Salk.,  273; 
1  Laws,  213  ;  4  Johns.,  469  ;  1  Roll.  Rep.,  365  ;  2  Inst., 
378  ;  2  Bos.  &  P.,  357  ;  2  Show.,  138. 


was  an  action  of  ejectment.  The  cause 
-L  was  tried  at  the  Essex  Circuit,  in  June, 
1810,  before  Mr.  Justice  Van  Ness, 

The  plaintiff  gave  in  evidence  a  record  of  a 
judgment,  in  the  Court  of  Common  Pleas  of 
Essex  County,  in  favor  of  Israel  Bedell, 
against  Nathaniel  Mallory,  docketed  the  tenth 
September,  1801  ;  and  a  writ  of  fieri  facias, 
362*]  issued  on  *the  judgment,  tested  the 
6th  January,  1807,  which  recited  that  a  writ  of 
capias  ad  satisfaciendum  had  before  been  is 
sued  on  the  same  judgment,  on  which  Mal- 
lory was  taken,  but  escaped  from  custody. 
There  was  a  regular  return  indorsed  by  the 
sheriff  on  the  fi.  fa.  ,  stating  that  he  had  sold 
at  auction  the  premises  in  question,  with  other 
lands  of  Mallory,  to  the  lessor  of  the  plaintiff, 

NOTE.—  General  authority  of  an  attorney.  Com- 
pare Crary  v.  Turner,  6  Johns.,  50,  and  note  ;  also, 
a*  to  unauthorized  appearance  of  an  attorney,  Den- 
ton  v.  Noyes,  6  Johns.,  296,  and  'note. 
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as  the  highest  bidder.  It  was  objected  to  the 
fi.  fa.  that  it  had  issued  above  a  year  after  the 
judgment,  but  the  objection  was  overruled. 
The  escape  of  Mallory  from  the  custody  of 
the  sheriff  on  the  ca.  sa.  was  proved,  and  that 
the  defendant  had  confessed  that  he  held  under 
Mallory.  The  deed  of  the  sheriff  to  the  les- 
sor, dated  1st  August,  1807,  was  also  produced. 

The  defendant  gave  in  evidence  a  record  of 
a  judgment,  docketed  the  2d  September,  1806, 
in  the  Supreme  Court,  in  favor  of  Bedell 
against  the  sheriff  of  Essex,  in  an  action  on 
the  case,  for  the  escape  of  Mallory,  in  which 
the  plaintiff  recovered  the  whole  debt  and 
costs.  It  was  also  proved  that  a  scire  facias, 
tested  the  16th  August,  1806,  was  issued  on 
that  judgment,  which  was  returned  satisfied, 
by  a  judgment  bond  dated  4th  July,  1808, 
taken  by  consent  of  Bedell's  attorney. 

The  defendant  offered  to  prove  that  the  at- 
torney of  Bedell  had  consented  to  Mallory's 
discharge  from  the  ca.  sa. ,  which  was  objected 
to,  and  the  testimony  overruled. 

It  was  then  proved  by  the  plaintiff  that  the 
last  fieri  facias  was  sued  out,  at  the  instance  of 
the  sheriff,  and  solely  for  his  benefit. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court. 

Mr.  Z.  R.  Shepherd,  for  the  plaintiff.  1. 
The  regularity  of  the  issuing  the  fieri  facias 
could  not  be  inquired  into  at  the  trial  of  this 
cause.  The  execution  was  good,  until  avoid- 
ed by  the  party  against  whom  it  had  issued. 

*2.  Does  the  recovery  against  the  [*363 
sheriff  for  the  escape,  destroy  the  right  of  pro- 
ceeding on  the  judgment  against  Mallory  ? 
There  is  no  connection  between  the  escape 
and  the  judgment ;  nor  can  the  judgment  be 
affected  by  the  escape.  The  case  is  analogous 
to  a  proceeding  against  two  joint  obligors, 
where  one  is  taken  in  execution  and  escapes, 
yet  the  plaintiff,  notwithstanding  his  remedy 
against  the  sheriff,  may  proceed  to  judgment 
against  the  other  obligor.  (1  Roll.  Abr.,  196  ; 
Cro.  Car.,  75;  Cro.  Eliz.,  478,  555;  Moore, 
459.)  One  judgment  does  not  extinguish 
another  judgment.  A  plaintiff  may  pursue 
different  remedies,  though  he  can  have  but 
one  satisfaction. 
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Again,  the  sheriff  having  a  legal  right  to  sell 
under  the  fi.  fa. ,  the  title  vested  in  the  pur- 
chaser, and  cannot  be  devested  by  the  subse- 
quent act  of  a  third  person. 

3.  After  the  record  of  the  judgment  against 
the  sheriff  was  produced  in  evidence  by  the 
defendant,  to  prove  the  escape,  he  could  not 
-give  evidence  of  any  confessions  or  admissions 

of  the  plaintiff  contrary  to  that  fact. 

4.  But  granting  the  'evidence  offered  to  be 
admissible,  it  could  avail  nothing  ;  for  an  at- 
torney has  no  authority,  without  the  consent 
of  the  plaintiff,  to  discharge  a  debtor  from 
custody.     (1    Roll.   Rep.,  365  ;  1  Roll.  Abr., 
585  ;  1  Salk.,  89  ;  6  Johns.  Rep.,  51.)    An  at- 
torney cannot  enter  a  retraxit,   without  his 
client's  consent,  for  it  is  against  the  duty  of  an 
attorney  to  release  or  destroy  the  rights  of  his 
client.  *  (2  Inst.,  378.)    He  may  act  for  the 
benefit,  but  not  to  the  prejudice  of  his  client, 
without  express  authority  ;  for  he  will  be  pre- 
sumed to  have  power  to  do  what  is  for  his 
client's  benefit,  but  not  when  he  acts  against 
the  interest  of  his  client. 

Messrs.  Skinner  and  E.  William*,  contra.  1. 
The  defendant  does  not  claim  under  the  sher- 
iff, nor  is  he  party  to  the  judgment  against 
him  for  the  escape.  He  is  not,  therefore,  es- 
topped by  that  judgment  from  showing  that 
there  was  a  discharge  from  the  ca.  sa.,  or  from 
contradicting  the  fact  of  an  escape.  If  the 
364*]  defendant  on  that  execution  *was 
legally  discharged  by  the  attorney,  it  cannot  be 
denied  that  the  execution  was  satisfied  at  law, 
though  there  might  have  been  no  real  satisfac- 
tion of  the  debt.  Then,  had  the  attorney  for 
the  plaintiff  authority  to  discharge  the  defend- 
ant Mallory  from  that  execution  ?  Since  the 
decision  in  the  case  of  Noyes  v.  Denton  et  al. 
(6  Johns.  Rep.,  296),  there  can  be  no  doubt  of 
his  authority  ;  for  if  an  attorney,  without  war- 
rant, may  confess  a  judgment  to  bind  the  de- 
fendants, surely  an  attorney  on  record,  who 
has  been  regularly  employed  by  the  plaintiff 
in  the  suit,  has  power  to  release  or  discharge 
the  defendant  on  the  judgment.  The  sheriff 
is  bound  to  obey  the  directions  of  the  plaintiff's 
attorney.  The  discharge  of  the  debtor,  or  the 
recovery  for  the  escape,  is  equivalent  to  a  sat- 
isfaction. For  aught  that  appears,  a  real  sat- 
isfaction may  have  been  made  to  the  attorney, 
to  induce  him  to  discharge  the  prisoner.  It  is 
fair  to  presume  that  the  attorney  was  satisfied 
before  he  consented  to  the  discharge.  In  judg- 
ment of  law,  if  not  in  fact,  there  was  a  satis- 
faction of  the  judgment.  The  law  presumes 
a 'satisfaction  if  an  execution  is  not  returned. 
The  execution  issued  in  1806.  and  no  return 
was  made  until  1808. 

Again,  the  fieri  farm*  was  satisfied  by  the 
liability  of  the  sheriff,  and  the  recovery  against 
him  for  the  previous  escape  on  the  fa.  sa.  is- 
sued on  the  same  judgment,  to  the  full  amount. 
In  Ifairwn  \.  Turner  (\.  Johns.  Rep.,  469)  it 
was  held  that  where  the  plaintiff  hud  elected 
to  proceed  against  the  sheriff  for  the  escape, 
he  should  not  hold  the  defendant  in  execution. 
The  plaint ilT  had  his  election,  either  to  pro- 
ceed against  the  sheriff,  or  to  issue  a  new  exe- 
cution, and  having  made  that  election,  every 
other  remedy  is  discharged.  If  the  plaintiff 
could  not  take  out  a  new  en.  M.  and  commit 
the  defendant,  after  electing  to  sue  the  sheriff 
JOHNS.  REP.,  8. 


on  the  escape,  for  the  same  reason,  he  cannot 
take  out  a  fieri  facias  against  the  property  of 
the  defendant. 

Again,  a  sheriff,  on  his  mere  liability  to  an 
action  for  an  escape,  may  maintain  an  action 
against  the  defendant.  (Cro.  Eliz.,  53.)  For 
*a  stronger  reason,  he  may,  after  a  [*365 
judgment  and  execution  against  him,  bring 
his  action.  If  so,  then  the  defendant  might 
be  doubly  liable,  first  to  the  sheriff,  and  also 
to  the  original  plaintiff.  Hence  the  propriety 
of  the  rule  laid  down  in  .Rawson  v.  Turner, 
that  the  plaintiff  shall  be  concluded  by  his 
election. 

Mr.  Foot,  in  reply,  said  that  a  bona  fide  and 
innocent  purchaser  under  a  sheriff's  sale  could 
not  be  prejudiced  by  the  proceedings  between 
the  parties  to  the  judgment.  After  the  pro- 
duction of  the  record,  to  prove  the  escape, 
parol  evidence  was  inadmissible  to  show  that 
there  was  no  escape.  But  admitting  that  the 
plaintiff's  attorney  did  consent  to  the  dis- 
charge ;  yet  the  twenty-third  section  of  the 
statute  (sess.  24,  ch.  28,)  declares  that  if  a 
person  charged  in  execution  "shall  escape 
by  any  means  or  ways  whatsoever,"  the  plaint- 
iff may  retake  him  orf  a  new  ca.  sa. ,  or  issue 
a  fieri  facias.  But  it  is  a  sufficient  answer 
to  say,  that  an  attorney  cannot  discharge  a 
defendant,  without  payment  or  satisfaction 
of  the  debt. 

The  decision  in  Raicson  v.  Turner  is  not  ap- 
plicable to  the  present  case.  The  court  said 
that  the  plaintiff  should  not  sue  the  sheriff  for 
the  escape,  and,  at  the  same  time,  hold  the  de- 
fendant in  prison,  by  a  new  execution  ;  for 
the  two  remedies  were  incompatible  with  each 
other.  A  remedy  against  the  property  of  the 
defendant  is  not  incompatible  with  a  suit 
against  the  sheriff  for  the  escape. 

Per  Curiam.  1.  The  question  on  the  regu- 
larity of  the  fi.  fa.  could  not  be  raised  in  this 
case.  Though  the  execution  may  have  issued 
a  year  and  a  day  after  judgment,  without  re- 
vival by  sci.  fa.,  it  was  only  voidable  at  the  in- 
stance of  the  party  against  whom  it  issued.  (3 
Lev.,  403;  8  Caines,  271,  273.)  It  was  good 
in  point  of  form,  and  several  reasons  might 
possibly  have  been  assigned,  if  the  question 
liad  come  up  on  motion  to  set  it  aside,  why 
the  execution  was  duly  issued,  even  after  the 
year  and  *a  dav.  It  was  not  for  the  [*3OG 
present  defendant  to  question  a  purchaser's 
title  under  such  an  execution.  It  was  n  good 
authority  for  the  sale.  (Shirky  v.  Wright,  1 
Salk..  273.) 

2.  Nor  is  there  any  more  weight  in  the  ob- 
jection that  the  plaintiff  had  concluded  him- 
self, by  electing  to  sue  the  sheriff  for  the  es- 
cape, and  to  proceed  to  judgment  ngninst  him. 
The  satisfaction  that  is  stated  to  have  been  ob- 
tained upon  that  judgment,  whatever  might 
have  been  its  force,  otherwise,  is  to  be  put  out 
of  view  in  thisra.se,  for  it  appears  to  have  been 
long  after  the  sale  and  purchase  by  the  lessor 
of  the  plaintiff.  His  title  could  not  be  affected 
by  matter  subsequent  to  the  sale,  and  between 
stranger*  with  whom  he  had  no  privity.  The 
statute  gave  the  plaintiff  in  the  first  execution 
a  right  to  sue  out  anv  other  execution  after 
the  escape  (Laws,  Vol.  I.,  p.  218:  2  R.  S. .  '// 
K'ip.);  and  his  instituting  a  suit  for  the  escape. 
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did  not  deprive  him  of  that  right,  because  the 
suit  and  judgment  against  the  sheriff  was  no 
satisfaction,  nor  were  the  two  remedies  incon- 
sistent with  each  other.  He  was  at  liberty  to 
pursue  both  I  he  remedies,  concurrently,  until 
he  had  obtained  satisfaction  upon  one.  In 
Rnwson  v.  Turner  (4  Johns.  Rep.,  469)  the 
election  of  one  remedy  was  incompatible  with 
the  pursuit  of  the  other,  as  the  one  remedy 
was  upon  the  ground  that  the  other  had 
ceased.  The  party  was  not  then  concluded  in 
this  case,  by  any  election,  and  thefi.  fa.  was 
duly  sued  out,  notwithstanding  the  judgment 
against  the  sheriff. 

3.  The  only  remaining  point  is,  whether  the 
proof  offered  by  the  defendant,  that  the  first 
execution  was  satisfied  by  the  discharge  of  the 
prisoner,  ought  to  have  been  received.  The 
offer  was  to  show  that  the  attorney  for  Bedell 
had  permitted  Mallory  to  be  discharged  from 
the  ca.  sa.  The  defendant  was  not  concluded 
from  this  proof,  by  the  circumstance  of  his 
having  produced  the  judgment  against  the 
sheriff  for  the  escape.  As  he  was  a  stranger 
to  that  judgment,  and  without  notice  of  such 
367*]  *a  suit  he  was  not  bound  by  it ;  but 
he  produced  the  judgment  for  another  pur- 
pose, which  failed,  and  he  then  resorted  to 
parol  proof,  to  meet  the  like  proof  which  the 
plaintiff  had  offered  relative  to  the  escape. 
The  great  and  decisive  objection  to  the  evi- 
dence offered  is,  that  it  was  of  no  avail,  be- 
cause the  attorney  to  the  plaintiff  in  the  suit 
had  no  authority,"from  his  general  character, 
as  attorney,  to  discharge  the  defendant  from 
execution  on  ca.  sa.  until  the  money  was  paid. 
It  was  a  disputed  point  as  early  as  the  case  of 
Payne  v.  Chute  (1  Roll.  Rep.,  365),  whether  an 
attorney  could  acknowledge  satisfaction  with- 
out receiving  the  money.  Coke  and  Dodd- 
ridge,  Justices,  differed  upon  that  point  ;  and 
there  is  no  case  in  which  that  authority  has 
been  adjudged  to  belong  to  him,  and  it  is 
against  the  nature  and  limitation  of  his  trust. 
An  attorney's  authority  determines  with  the 
judgment,  or  at  least  with  the, issuing  of  the 
execution  within  the  year.  (2  Inst.,  378;  2 
Bos.  &  Pull.,  357.)  The  most  that  the  cases  say, 
is,  that  he  may  receive  the  money  recovered 
by  ca.  sa.,  and  then  acknowledge  satisfaction. 
(2  Show.,  138;  1  Roll.  Rep.,  365.) 

The  court  are,  therefore,  of  opinion,  on  all  the 
points,  that  the  plaintiff  is  entitled  to  judgment. 

Autliority  of  attorney.  Cited  in— 10  Johns.,  220 ;  4 
Denio,  259 :  2  N.  Y.,  106 ;  3  Barb.,  587 ;  10  Barb.,  105 ; 
26  Barb.,  87  :  39  Barb..  599 ;  37  How.  Pr.,  3 ;  27  Mich., 
246 ;  5  Peters,  113 ;  1  Wall.,  651 ;  1  Sawy.,  551. 

Sale  under  execution— Regularity  not  questioned. 
Cited  in— 5  Wend.,  110;  10  Wend.,  397 ;  1  Lans.,  412 ; 
5  Barb.,  568;  2  Bond.,  167:  2  McLean,  65:  3  Wash., 
553. 

Execution  issued  after  year  and  day  from  jwlg- 
rnent.  Cited  in— 13  Johns.,  102.  550 ;  16  Johns.,  576 ;  1 
Cow.,  737 ;  4  Barb.,  183 ;  2  McLean,  65. 

Escape—  Two  remedies.  Cited  in— 15  Hun,  559 ;  37 
Ind..  177. 


location  of  two  adjoining:  lots  of  land,  as  originally 
made,  near  forty  years  ago,  the  single  fact  that  one 
of  the  lessors  in  ejectment  had.  about  eight  yeare 
ago,  shown  to  the  defendant  a  mistaken  line,  as  the 
true  line,  was  not  sufficient,  of  itself,  to  conclude 
the  lessors,  or  to  set  aside  a  verdict  for  the  plaintiff. 

THIS  was  an  action  of  ejectment  for  part  of 
great  lot  No.  8.  in  Henderson's  patent. 
The  cause  was  tried  at  the  Herkimer  Circuit, 
in  June,  1811,  before  Mr.  Justice  Van  Ness. 
The  lessors  owned  150  acres  of  land,  on  the 
north  part  of  lot  No.  8,  and  extending  across 
the  whole  width  of  the  lot,  as  delineated  on 
the  map  of  the  patent,  exhibited  at  the  trial. 
The  defendant  owned  the  whole  *of  [*368 
lot  No.  7,  and  the  only  question  was  as  to  the 
line  bounding  between  the  two  lots.  Several 
surveyors  were  admitted  as  witnesses,  but  it  is 
unnecessary  to  detail  their  evidence.  It  ap- 
peared that  the  defendant  possessed  ten  chains 
and  ten  links  west  of  the  true  boundary  line  ; 
which  was  the  quantity  of  land  in  dispute. 
But  a  witness  for  the  defendant  testified  that 
when  the  possession  was  taken,  about  eight 
years  before  the  trial,  a  division  fence  was  run 
on  the  line  to  which  the  defendant  claimed, 
which  was  shown  by  one  of  the  lessors,  as  the 
true  line.  The  marks  of  the  trees,  constitut- 
ing the  boundary  line  between  the  lot  No.  7 
and  8,  were  about  forty  or  fifty  years  old  ;  .but 
in  that  part  where  the  defendant  had  posses- 
sion, the  land  was  cleared,  and  no  marked 
trees  left.  The  jury,  under  the  direction  of 
the  judge,  found  a  Verdict  for  the  plaintiffs. 
A  motion  was  made  to  set  aside  the  verdict, 
which  was  submitted  to  the  court,  without 
argument. 

Per  Curiam.  There  is  not  a  sufficient  cause 
for  interfering  with  the  verdict.  There  was 
no  uncertainty  originally,  as  to  the  true  loca- 
tion of  the  lots.  It  is  very  clear  that  the  de- 
fendant possesses  beyond  the  true  line,  be- 
tween great  lots  No.  7  and  8,  and  the  single 
fact  that  one  of  the  lessors  of  the  plaintiff, 
about  eight  years  ago,  showed  a  mistaken  line 
I  as  the  true  line,  is  not,  of  itself,  sufficient  to 
conclude  him,  in  this  case.  The  motion  is, 
therefore,  denied. 

Motion  denied. 

Cited  in— 7  Cow.,  762;   13  Wend.,  540;  16  Wend., 
309  ;  16  N.  Y.,  363  ;  37  Super..  189  ;  64  Mo.,  243. 


*FEETER 


WHIPPLE,  Sheriff,  &c. 


[*36i> 


JACKSON,  ex  dem.  WHITMAN  ET  AL., 

c. 
DOUGLAS. 

Ejectment — Location  of  Boundaries —  Mistake  of 
Lessor  not  Conclusive  Against  Him. 

Where  there  was  no  uncertainty  as  to  the  true 
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Sheriff—  Escape — Sum  in  Controversy  &natt — 
Verdict  Against   Evidence  —  New    Trial  Re- 
fused. 

\  Though  a  verdict  was  against  the  weight  of  evi- 
!  dence,  yet  the  action  sounding  in  tort,  being  against 
!  a  sheriff  for  an  escape,  and  the  sum  in  controversy 
|  small,  and  the  evidence  as  to  the  damages,  con- 
I  tradictory,  a  new  trial  was  refused. 

THIS  was  an  action  of  trespass  on  the  case, 
brought  against  the  defendant,  as  sheriff 
of  the  County  of  Madison,  for  an  escape. 

At  the  trial  of  the  cause,  before  Mr.  Justice 
Yates.  at  the  Madison  Circuit,  the  30th  May, 
1811,  it  was  proved  that  the  defendant  took 
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one  Hadcock,  in  July,  1809,  on  a  ca.  sa.  at  the 
suit  of  the  plaintiff,  for  $60.30  damages,  and 
$20  costs  ;  and  that  the  sheriff  left  Hadcock 
at  the  house  where  he  was  taken,  while  he, 
the  sheriff,  went  a  short  distance,  and  told 
Hadcock  to  wait  until  his  return  ;  that  after 
waiting  a  short  time,  Hadcock  left  the  house 
and  went  home,  where  he  staid  all  night,  and 
the  next  morning,  on  his  way  to  the  plaintiff's, 
was  again  arrested  by  the  sheriff,  who  took 
him  to  Petersburgh,  out  of  the  direct  road  to 
the  jail,  and  left  him  in  a  house,  when  he 
made  his  escape  and  returned  home,  and  kept 
out  of  the  sheriff's  way  until  he  was  again 
arrested  on  the  execution  in  September,  and 
carried  to  the  county  jail.  It  appeared  that 
the  sheriff,  after  the  second  escape,  made 
search  after  his  prisoner,  and  offered  and  paid 
a  reward  for  his  recaption. 

The  defendant  proved  the  insolvency  of 
Hadcock,  and  his  inability  to  pay  any  part  of 
the  debt.  It  was  shown  that,  in  November, 
after  his  imprisonment,  his  property,  to  the 
amount  of  $45,  had  been  taken  and  sold  on 
executions  issued  from  a  justice's  court ;  but 
that  there  was  some  dispute  about  the  prop- 
erty. 

The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  in  damages,  as 
much  as  he  had  lost  by  the  escape  ;  and  that 
they  would  be  warranted  to  find  a  verdict  for 
the  plaintiff  for  $45,  the  amount  of  property 
sold  on  the  executions  in  November.  The 
jury  found  a  verdict  for  the  defendant. 
37O*]  *A  motion  was  made  to  set  aside  the 
verdict,  which  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  The  verdict  is  against  the 
weight  of  evidence.  But  the  action  sounding 
in  tort,  and  the  sum  in  controversy  small,  and 
the  value  of  the  prisoner's  property  uncertain, 
and  the  evidence  on  that  point  contradictory, 
it  is  not  a  case  for  a  new  trial.  The  motion 
is,  therefore,  denied. 

Motion  denied. 

Cited  in— 5  Cow.,  118 ;  6  Cow.,  123 ;  7  Wend.,  384  ; 
SJ  Barb.,  555. 


JACKSON,  ex  dem.   BAIN  and  VAN  SLYCK, 

v. 

PULVER   ET  AL. 

Surrender  by    Tenant  in    Possession —  Writing 
Under  Seal — Consideration — Proviso  not  F\tl- 
jmed— Effect. 

Where  A,  a  tenant  in  possession,  by  writing, 
under  his  seal,  surrendered  the  possession  and 
premises  to  the  lessor  in  an  action  of  ejectment, 
and  all  right.  &c.,  to  have  and  to  hold  to  the  lessor 
and  his  heirs  and  assigns  forever,  provided  such 
lease  should  be  accepted  by  the  lessor,  as  a  full  dis- 
charge for  all  lands,  claimed  of  A  by  the  lessors 
under  the  ejectment,  ice.  It  was  held,  that  admit- 
ting the  full  discharge  of  claim  mentioned  In  the 
proviso  to  amount  to  a  sufficient  consideration, 
and  that  the  deed  contained  words  sufficient  to  pass 
a  fee,  yet  it  was  void,  and  no  Iwir  to  A's  title,  unless 
the  lessors  showed  a  valid  discharge,  which  could 
not  be  by  parol.  or  by  mere  implication,  arising 
from  the  fact  of  possession  of  the  deed.* 

*A  release  being  once  regularly  execute!  and  de- 
livered, can  never  afterwanls  be  avoided  at  law  by 
a  failure  of  one  of  the  parties  to  perform  an  act,  in 
consideration  of  which  the  release  was  given.  It 
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THIS  was  an  action  of  ejectment,  for  land 
in  Kinderhook.  The  cause  was  tried  at 
the  last  Columbia  Circuit,  before  Mr.  Justice 
Thompson. 

The  plaintiff  gave  in  evidence  a  deed  from 
Dierck  Gardenier  to  Peter  W.  Van  Buren, 
dated  November  8,  1779  ;  a  deed  for  the  same 
premises  from  Van  Buren  to  Cornelius  Van 
Schaack,  dated  March  29,  1782 ;  a  deed  from 
Van  Schaack  to  Tobias  Van  Slyck,  dated  July 
20,  1784  ;  and  a  deed  from  the  latter  to  Samuel 
and  Dierck  Van  Slyck,  dated  August  26, 1784  ; 
and  a  deed  from  the  latter  to  "Samuel  Van 
Slyck  the  lessor,  dated  May  1,  1786.  The 
plaintiff  also  proved  that  the  premises  in  ques- 
tion were  included  within  the  boundaries  of 
the  land  set  forth  in  the  deeds  ;  that  Pulver, 
one  of  the  defendants,  and  Samuel  Van  Slyck: 
one  of  the  lessors,  were  tenants  in  common, 
and  made  a  partition  deed  between  them, 
dated  February  25,  1801,  in  which  Pulver 
acknowledged  himself  a  tenant  in  common  of 
the  premises  in  question,  *and  releas-  [*371 
ed  and  conveyed  them  to  the  said  lessor. 

The  defendant  offered  in  evidence  a  deed  or 
instrument,  as  fellow's  : 

"  SUPREME  COURT  :    James  Jackson,  ex  dem. 

Jacobus  Van  Deuryen  et  al.,  v.  John  Stiles  and 

|  Samuel  Van  Slyck,  Tenant.      I,  Samuel  Van 

!  Slyck,  tenant  in  possession  of  the  premises 

!  claimed  by  the  lessor  of  the  plaintiff  in  the 

i  action  of  ejectment,    being  two  lots  of  land 

I  lying  north  of  the  road  leading  from  Kinder- 

!  hook  landing  to  the  towns  of  Chatham  and 

|  Canaan,  and  west  of  a  road  leading  from  the 

i  said  road  to  the  Fish  Lake,  as  the  said  lots 

'  have  lately  been,  and  now  are,  in  my  posses- 

'  sion,  do  hereby  surrender  to  the  lessors  of  the 

plaintiff  the  possession  of  the  above  described 

premises,  and  all  my  right  and   title  to  the 

same.     To  have  and  to  hold  to  them  and  to 

their  heirs  and  assigns  forever.     As  witness 

my  hand  and  seal,  this  twenty  third  day  of 

November,  1805. 

(Signed)  "SAMUEL  VAN  SLYCK."  [L.S.] 
"  Provided  nevertheless,  that  the  above  re- 
lease is  accepted  by  the  lessors  of  the  plaintiff, 
as  a  full  discharge  of  their  claim  on  me,  for 
all  lands  claimed  by  them  under  the  said  eject- 
ment, except  a  small  piece  of  land  lying  north- 
east of  the  house  of  Moses  Gillet,  about  which 
there  has  lately  been  a  controversy  between 
the  said  Moses  "Gillet  and  me,  which  exception 
last  mentioned  is  not  to  affect  my  right  to  the 
premises  last  mentioned. 
(Signed)  "  SAMUEL  VAN  SLYCK."  [L.S.] 
This  evidence  was  objected  to,  and  over- 
ruled by  the  judge  ;  and  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  legal  effect  of  the  deed  .so  offered 
in  evidence. 

Messrs.     Foot    and   Van     Vechten,    for    the 

plaintiff.     The  lessors  made  out  their   title  by 

deed,  and  the  only  question  is,  *\vheth-  [*,'J7  — 

j  er  the   defendants    have   shown    anything  to 

maintain  their  right  of  possession.  The  instru- 

;  merit  or  deed  offered   in  evidence    by  them, 

cannot  be  classed  among  any  of  the  common 

i  law    conveyances.     There    are     no    granting 

can  amount  only  to  a  breach  of  contract  for  which 
the  party  in  default  will  IK-  liable  to  the  party  ag- 
grieved. Fitzsimmons  v.  Ogden,  7  Crunch.  Ifl. 
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words  in  the  instrument.  It  is  nothing  more 
than  a  surrender  of  the  possession.  Surrender 
is  not  a  word  of  common  law  conveyance.  (2 
Bl.  Com.,  326  ;  1  Shep.  Touch.,  300 ;  2  Shep. 
Touch.,  513;  2  Bl.  Com,,  338;  1  Bac.  Abr., 
463,  469;  Cruise's  Dig.,  tit.  32,  ch.  11,  sec.  3  ; 
3  Johns.  Rep.,  484;  Willes'  Rep.,  677;  Cro. 
Eliz.,  394;  1  Vent.,  137.)  It  is  not  a  bargain 
and  sale.  There  must  be  a  valuable  considera- 
tion to  give  effect  to  a  bargain  and  sale,  under 
the  statute  of  uses.  (1  Co.,  176.)  It  may  be 
said,  perhaps,  that  the  proviso  contains  a 
sufficient  consideration.  But  the  proviso  con- 
stitutes a  separate  and  distinct  contract ;  and 
if  the  surrender  or  conveyance  was  void,  it 
could  not  be  made  good  by  a  subsequent  con- 
tract. A  proviso  cannot  operate  as  a  con- 
sideration (2  Shep.  Touch.  210) ;  but,  in  fact, 
it  contains  no  consideration  to  support  a  con- 
veyance. 

Mr.  Van  Buren,  contra.  The  only  question 
is,  whether  the  deed  offered  by  the  defendants 
is  sufficient  to  prevent  the  plaintiff's  recovery. 
Courts  are  disposed  to  enforce  contracts  fairly 
made,  so  as  to  prevent,  rather  than  promote 
litigation.  The  defendants  are  not  entitled  to 
favor,  when  they  seek  to  avoid  a  possession 
fairly  obtained  by  their  own  deed,  on  a  mere 
technical  objection. 

1.  There  is  no  established  formula  of  words, 
which  are  essential  to  the  transfer  of  property, 
or  a  valid  conveyance.  It  is  enough,  if  it  ap- 
pears on  the  face  of  the  deed  that  it  was  the 
intention  of  the  parties  to  transfer  the  proper- 
ty. Deeds  are  to  be  construed,  as  much  as 
possible,  according  to  the  intention  of  the 
parties  (10  Mod.,  40,  41,  47  ;  3  Atk.,  135  ;  1 
Mass.  Rep.,  219;  3  East,  115;  Allen,  41;  1 
Co.  Litt.,  70  ;  5  Term  Rep.,  129,  310),  without 
regard  to  the  precise  form  of  words.  Thus  the 
words  "limit  and  appoint  "have  been  held 
sufficient  to  pass  a  fee.  In  the  case  of  Jackson, 
ex  dern.  Hudson,  &  Chapman,  v.  Alexander  et. 
al.  (3  Johns.,  484)  this  court  held  that  the 
words  "  make  over  and  grant"  were  operative 
to  convey  land.  Yet  those  are  not  words  of 
common  law  conveyance. 
373*]  *2.  In  the  case  of  Jackson,  ex  dem. 
Hudson  &  Chapman,  v.  Alexander  et.  al.  the 
subject  of  consideration  in  a  deed  was  fully 
discussed ;  and  it  was  there  held  that  the 
words  "  value  received  "  imported  a  sufficient 
consideration.  A  mere  nominal  consideration 
is  sufficient  to  give  validity  to  a  deed.  In 
Steptwnsv.  Bateman  (1  Bro.  Ch.  Cas.,  22)  the 
Court  of  Chancery,  in  England,  refused  to  set 
aside  a  deed  entered  into  for  the  sake  of  set- 
tling a  controversy,  merely  because  the  consid- 
eration was  insufficient.  The  consideration 
need  not  be  set  forth  in  the  deed  ;  it  may  be 
averred  and  proved  by  parol  at  the  trial. 

Again,  here  was  a  release  or  discontinuance 
of  all  claim,  which  is  an  adequate  considera- 
tion. It  was,  in  fact,  a  mutual  release,  which 
implies  a  sufficient  consideration. 

In  the  construction  of  a  deed,  the  whole  in- 
strument is  to  be  taken  together.  The 
habendum  will  serve  to  explain,  enlarge  or 
abridge  the  premises.  (Cruise's  Dig.,  tit.  32, 
ch.  22,  sec.  43-55.)  In  Ooodtitle  v.  Bailey 
(Cowp.,  897)  Lord  Mansfield  declared  "that 
the  rules  established  for  the  construction  of 
deeds  were  founded  in  law,  reason,  and  com- 
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mon  sense  ;  that  deeds  shall  operate  according 
to  the  intention  of  the  parties,  if  by  law 
they  may  ;  and  if  they  cannot  operate  "in  one 
form,  they  shall  operate  in  that  which,  by 
law,  will  effectuate  the  intention."  Iti  that 
case,  a  release  was  construed  to  operate  as  a 
grant  of  the  reversion,  so  as  to  give  effect  to 
the  intention  of  the  parties.  (Cruise's  Dig., 
tit.  32,  ch.  22,  sees.  20,  21.) 

Again,  if  this  was  a  deed  of  surrender,  it 
required  no  consideration.  It  is  good  between 
the  parties,  though  it  may  be  void  in  regard  to 
third  persons.  (Co.  Litt.,  338  b.)  It  must 
operate,  then,  as  a  good  surrender  against  the 
lessor,  who  is  estopped,  by  the  deed,  to  say  it 
is  not  a  surrender. 

Per  Curiam.  The  single  question  in  this 
case  is  as  to  the  validity  of  the  deed  offered 
by  the  defendants.  If  that  be  of  no  force,  the 
lessors  of  the  plaintiff  must  recover.  The 
deed  does  not  contain,  upon  *the  face  [*374 
of  it,  any  evidence  of  a  consideration,  and  none 
was  offered  in  proof.  But  as  it  was  executed 
upon  the  condition  of  being  accepted  "as  a 
full  discharge  of  the  claim  on  the  grantor  for 
lands,"  &c.,  the  discharge  of  the  claim  may, 
perhaps,  be  considered  as  the  consideration. 
There  is,  however,  an  insurmountable  diffi- 
culty in  this  view  of  the  question.  There  was 
no  evidence  on  the  part  of  the  defendants  that 
the  grantees  had  discharged,  or  offered  a  dis- 
charge of  such  claim.  No  valid  discharge  of 
a  valid  claim  to  lands  can  be  made  by  parol, 
or  by  mere  implication  arising  from  the  fact 
of  the  possession  of  the  deed.  The  deed,  there- 
fore, is  of  no  force,  as  a  bar  to  the  plaintiff's 
title,  even  if  it  should  be  admitted  that  the 
granting  words  were  sufficient  to  convey  a 
fee. 

Judgment  for  the  plaintiff. 


HERRICK  v.  BENNETT. 

Promissory    Note — Pleading — Time    not    Men- 
tioned— Payable  Immediately, 

It  is  sufficient  to  state  a  promissory  note,  in  the 
declaration,  according  to  its  terms.  Where  no  time 
of  payment  is  mentioned  in  a  note,  it  is  payable  im- 
mediately. 

THIS  was  an  action  of  assumpsit  on  a  promis- 
sory note.  The  first  count  of  the  plaint- 
iff's declaration  stated  that  the  defendant,  on 
the  twenty-fifth  May,  1809,  at,  &c.,  made  his 
certain  promissory  note  in  writing,  subscribed, 
&c.,  and  then  and  there  delivered  the  same  to 
the  plaintiff,  by  which  said  note  the  defend- 
ant promised  to  pay  to  the  plaintiff,  or  order, 
one  hundred  and  twelve  dollars  and  fifty-three 
cents.  By  reason  whereof,  &c.  There  was  a 
demurrer  to  this  count  of  the  declaration, 
which  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  It  is  to  be  presumed  that  the 
plaintiff  has  stated  the  note,  in  his  declaration, 
according  to  the  terms  of  it,  and  that  is  suf- 
ficient. The  conclusion  of  the  law  is,  that 
where  no  time  of  payment  is  specified  in  a 
*note,  it  is  payable  immediately.  The  [*375 
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first  count,  then,  shows  a  cause  of  action,  and 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 29  Barb.,  184:  3  Sand.,  608 ;  15  Mich.,  306. 


FlTZHUGH  v.  RUNYOK 

Parol  proof  to  show  a  mistake  in  a  note  or  written 
agreement,  is  inadmissible. 

[N  error,  from  the  Court  of  Common  Pleas 
of  Tioga  County.  The  declaration  in  the 
court  below  contained  two  counts.  The  first 
count  was  on  a  note  or  agreement  in  writing, 
dated  the  sixth  March,  1809,  by  which  the  de- 
fendant, in  consideration  of  a  horse,  promised 
to  pay  the  plaintiff  fifty  dollars,  in  good  mer- 
chantable pork,  at  the  price  of  fifteen  dollars 
per  barrel,  or  in  neat  cattle  at  the  appraisal  of 
men,  on  the  first  day  of  January,  1810,  to  be 
delivered  at  the  then  dwelling-house  of  the 
said  Fitzhugh,  at,  &c.  There  was  also  a  count 
for  money  had  and  received.  The  defendant 
pleaded  non  assumpsit. 

At  the  trial,  the  defendant  offered  to  prove 
that  there  was  a  mistake  in  the  note,  the  time 
of  payment  being  in  January,  1811,  instead  of 
January,  181(1  This  evidence  was  objected 
to,  but  the  objection  was  overruled  ;  and  the 
person  who  wrote  the  note  at  the  request  of 
the  parties,  proved  that  the  agreement  was 
that  it  was  to  be  made  payable  in  January, 
1811,  and  the  jury,  under  the  direction  of  the 
court,  found  a  verdict  for  the  defendant,  on 
which  judgment  was  rendered.  A  bill  of  ex- 
ceptions was  tendered,  on  which  a  writ  of 
error  was  brought ;  and  the  cause  was  sub- 
mitted to  the  court,  without  argument. 

Per  Curiam.  The  parol  proof  to  show  that 
there  was  a  mistake  in  the  written  contract 
376*J  was  inadmissible.  It  *is  a  well-settled 
rule  that  such  proof  is  never  admissible,  in  a 
court  of  law,  to  contradict  a  writing.'  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in-1  Cow.,  250;  7  Laws.,  373;  12  Abb.  Pr., 
35 ;  1  Hilt.,  525. 


SKELTON  T.  BREWSTER. 

Parol  Promise  to  pay  Debt  of  Anotfter — Consid- 
eration— Original  Undertaking — Statute  of 
Frauds. 

Where  A,  in  consideration  that  B  would  deliver 
him  all  his  household  goods,  and  that  C  would  dis- 
charge B  from  execution,  promised  to  pay  C  the 
amount  of  the  execution,  this  was  hela  to  In*  an 
original  undertaking  and  not  within  the  statute  of 
frauds. 

Citation— Ante,  29. 

IN  ERROR,  on  certiorari,  from  a  justice's 
court.  Brewster  sued  Skelton  before  the 
justice  ;  and  declared  on  a  promise,  made  by 
Skelton,  to  pay  the  amount  due  on  a  certain 
execution  against  one  W.  8.,  being  the  sum  of 
twenty-five  dollars.  The  defendant  pleaded 
non  assumpsit.  On  the  trial,  the  plaint  iff 


NOTE.—  Written  contract  —  PanA   evlilcticc. 
Jackson  v.  Bowen,  1  Cai.,  35K.  ivtte. 
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proved  that  Brewster  recovered  judgment, 
and  took  out  an  execution  for  twenty-five  dol- 
lars, against  W.  S.,  and  that  the  defendant, 
the  said  W.  S.,  delivered  all  his  household 
goods  to  the  present  defendant,  who  received 
them,  and  thereupon,  and  in  consideration 
that  the  plaintiff  would  discharge  the  said  W. 
S.  from  the  execution,  promised  to  pay  the 
plaintiff  twenty-five  dollars. 

Mr.  Campbell,  for  the  plaintiff  in  error,  con- 
tended that  the  promise  being  a  parol  and  col- 
lateral undertaking,  was  void  by  the  statute 
of  frauds.  He  cited  4  Johns.  Rep. ,  422 ;  7 
Johns.  Rep.,  463  ;  Rob.  on  Frauds,  225  ;  Burr. 
Rep.,  1886. 

Mr.  Ford,  contra,  said  that  this  case  came 
within  the  third  class  of  cases  stated  in  the 
case  of  Leonard  v.  Vredenburgh  (ante  29);  and 
the  promise  was  to  be  considered  as  an  origi- 
nal, not  a  collateral  undertaking. 

Per  Curiam.  This  is  not  a  case  within  the 
statute  of  frauds.  The  promise  of  the  defend- 
ant below  to  pay  the  judgment  against  a  third 
person,  was  founded  on  a  new  *and  [*377 
distinct  consideration,  which  was  the  delivery 
of  the  goods  of  such  person,  and  the  plaintiff's 
discharge  of  the  judgment.  It  is  then  to  be 
considered  in  the  light  of  an  original  promise, 
and  so  the  law  was  declared  by  this  court,  in 
the  case  of  Leonard  v.  Vredenburgh.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in- 14  Johns.,  467;  15  Johns..  427;  4  Cow., 
437 ;  13  Wend,,  122  ;  Hill  &  D.,  252 ;  21  N.  Y.,  421 ;  45 
How.  Pr.,  36:  7  Abb.  Pr..  432;  2  Hilt..  150;  45  Ind., 
266. 


HASBROUCK  v.  LOWN. 

Master  and  Servant  —  Release  of  Master  by  De- 
fendant —  Master  Competent  as  Witness. 

In  an  action  of  trespass  for  taking-  and  impound- 
ing the  hogs  of  the  plaintiff,  the  defendant  proved 
that  he  acted  as  the  agent  and  servant  of  G.,  on 
whose  land  the  begs  were  found  ;  and  offered  (I.  as 
witness,  after  executing  a  release  to  him,  to  prove 
that  the  hogs  were  taken  damagc-fea»ant  ;  and  it 
was  held  that  G.  was  a  competent  witness.* 


was  an  action  of  trespass  for  taking 
and  impounding  the  plaintiff's  hogs.  The 
cause  was  tried  at  the  Ulster  Circuit,  in  1810, 
before  Mr  Justice  Yates. 

The  defendant,  under  a  notice  of  justifica- 
tion, proved  that  he  was  the  agent  and  servant 
of  Peter  M.  Groen,  on  whose  land  the  hogs 
were  trespassing,  at  the  time  they  were  taken 
and  impounded  by  the  defendant.  It  appeared 
that  the  hogs  were  sold  at  public  auction  by 
the  pound  -keeper,  after  notice  given  to  the 
plaintiff. 

The  defendant  offered  Peter  M.  Groen  as  a 
witness  (after  being  released  by  the  defendant 
from  all  responsibility  for  costs  or  damages, 
&c.),  in  order  to  prove  that  the  hogs  were  taken 
damagc-fcatant  on  his  land. 

The  plaintiff's  counsel  objected  to  hisadmis- 
sibility,  notwithstanding  the  release,  and  the 
witness  was  rejected  by  the  judge.  The  jury 


See        'Alderman  v.  Tirrell.  infra,  41*;  Case  v.  Herve.  14 
Johns.  Hep.,  7tt. 
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found  a  verdict  for  the   plaintiff  for  twelve 
dollars. 

A  motion  was  made  to  set  aside  the  verdict, 
-and  for  a  new  trial,  which  was  siJbmitted  to 
the  court  without  argument. 

Per  Curiam.  The  witness  in  this  case  was 
378*]  competent,  *andhadhe  been  admitted, 
his  testimony  might  have  made  out  a  com- 
plete justification  for  the  defendant.  There 
must  be  a  new  trial,  with  costs  to  abide  the 
«vent  of  the  suit. 

New  trial  granted. 


JACKSON,  ex  dem.  THE  TRUSTEES  OF  UN- 
ION ACADEMY  OF  STONE  ARABIA,  &c., 

PLUMBE. 

&uit  by  Corporation — Must  Prove  its  Existence. 

Where  a  corporation  sues,  either  on  a  contract,  or 
to  recover  real  property,  they  must  at  the  trial 
show  that  they  are  a  corporation,  or  be  nonsuited. 

Citations— Hob.,  21 ;  2  Ld.  Raym..  1535 ;  1  Kyd.  on 
Corp..  292,  293 ;  Bull.  N.  P.,  107. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Montgomery  Circuit,  in  September 
last,  before  Mr  Justice  Yates. 

After  the  confession  of  lease,  entry  and 
ouster  by  the  defendant,  the  plaintiff  proved  a 
deed  of  the  land  to  the  lessors  in  fee  ;  and  that 
the  defendant  was,  at  the  commencement  of 
the  suit,  and  still  is,  in  possession.  The  coun- 
sel for  the  defendant  moved  for  a  nonsuit,  on 
the  ground  that  the  plaintiff  had  not  produced 
the  patent  or  charter  creating  the  lessors  a 
body  corporate ;  and  for  want  of  this  evidence 
the  judge  nonsuited  the  plaintiff. 

A  motion  was  made  to  set  aside  the  non- 
suit, which  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  rule  seems  to  be  that  when 
a  corporation  sues,  either  on  a  contract,  or  to 
recover  real  property,  they  must  at  the  trial, 
under  the  general  issue,  prove  that  they  are  a 
corporation.  (Hob.,  21 ;  2  Ld.  Raym.,  1535  ; 
1  Kyd  on  Corporation,  292,  298  ;  Peters  v. 
Mitts.  Bull,  N.  P.,  107.)  The  nonsuit  in  this 
case  was,  therefore,  properly  directed.' 

Motion  denied. 

Cited  in— 14  Johns.,  246,  416 ;  19  Johns.,  303 ;  2 
Cow.,  778 ;  6  Cow.,  25 ;  5  Wend.,  483 ;  7  Wend.,  541 ; 
8  Wend.,  485 ;  13  How.  Pr.,  272 ;  16  How.  Pr.,  101 ;  7 
Abb.  Pr.,  141 ;  2  Hall,  196 ;  3  Wood.  &  M.,  69. 


379*]  *CARLILE,   Administrator  of  CAR- 

LILE, 

BATES. 

Costs  in  Action  by  Administrator. 

In  an  action  by  an  administrator  on  a  note  given 
to  the  intestate,  for  $90,  the  jury  found  a  verdict 
for  the  plaintiff  for  $15 ;  and  it  was  held  that  the 
plaintiff  could  not  recover  costs,  nor  waa  he  obliged 
to  pay  costs. 

1.— See  statutes  of  the  several  States. 
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was  an  action  of  assumpsit,  on  a  note 
JL  given  by  the  defendant  to  the  intestate, 
for  the  sum  of  $90.  At  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff  for  $15.  And 
the  question  submitted  to  the  court  was, 
whether  the  plaintiff  was  entitled  to  recover 
costs. 

Per  Curiam.  The  plaintiff  is  not  entitled  to 
recover  costs ;  and,  as  he  sues  as  administrator, 
he  is  not  bound  to  pay  costs. 


TRACY  AND  VAN  RENS8ELAER 
WHIPPLE, 'Sheriff,  &c. 

Surrender  of  Defendant  by  Bail — Subsequent 
Delivery  ofcs..  sa. — Escape — Delivery  of  ca. 
sa.  not  an  Arrest — Sheriff  not  Liable. 

Where  a  defendant  had  been  surrendered  by  his 
bail,  and  was  permitted  by  the  sheriff  to  go  at  large 
within  the  liberties  of  the  jail,  on  giving  security 
by  bond,  according  to  the  statute,  and  a  ca.  sa.  at 
the  suit  of  the  plaintiff  was  afterwards  delivered  to 
the  sheriff,  who  did  not  take  a  new  bond,  and  the 
defendant,  on  the  next  day,  went  beyond  the  liber- 
ties ;  it  was  held,  in  an  action  for  an  escape,  on  the 
execution,  that  the  mere  delivery  of  the  ca.  sa.  was 
not  ipso  facto,  et  e<>  instanti.  an  arrest,  so  as  to  place 
the  defendant  in  custody  on  the  execution,  and 
that  the  sheriff  was  not  liable. 

Citation— 5  Co.,  89. 

THIS  was  an  action  of  debt  for  an  escape. 
The  cause  was  tried  at  the  Madison  Cir- 
cuit, in  May,  1811,  before  Mr  Justice  Yates. 

The  plaintiffs  gave  in  evidence  a  judgment 
recovered  by  them  against  one  W.  Weld,  in 
August  Term,  1807,  and  a  test.  ca.  sa.,  on 
which  the  defendant  returned  that  he  had 
taken  Weld  and  him  in  his  custody.  On  the 
2d  May,  1808,  Weld  was  surrendered  by  his 
bail  to  the  custody  of  the  sheriff,  at  the  suit  of 
the  plaintiffs,  and  a  bond  in  due  form  was 
given  to  the  sheriff,  for  the  liberties,  on  which 
Weld  was  suffered  to  go  within  the  liberties 
of  the  jail ;  and  was  within  them  on  the  13th 
July,  1808,  when,  at  8  o'clock  in  the  evening 
of  that  day,  the  *test.  ca.  sa.  was  de-  [*38O 
livered  to  the  defendant,  at  his  house,  within 
the  liberties,  Weld  being,  at  that  time,  in  a 
room  adjoining  to  that  in  which  the  sheriff 
was  sitting,  and  the  door  open  between  them. 
The  sheriff  was  then  attending  to  a  sick  child, 
and  it  did  not  appear  that  he  knew  that  Weld 
was  in  the  house.  When  the  execution  was 
delivered,  the  sheriff  asked  whether  the 
plaintiff's  attorney  wished  it  to  be  served  im- 
mediately, to  which  the  person  who  delivered 
it,  answered  that  he  did  not  know,  but  sup- 
posed it  would  make  no  difference,  if  it  was 
not  served  immediately,  or  until  the  return  of 
day.  Weld  lived  at  a  house  within  the  liber- 
ties, about  eighty  rods  distant  from  the 
sheriff's  house  ;  and  in  the  morning  of  the 
fourteenth  July,  he  went  a  few  rods  beyond 
the  liberties,  but  returned  in  a  few  minutes. 
He  was  seen  within  the  liberties  until  the  twen- 
tieth July,  when  he  was  committed  to  close 
custody  on  the  ca.  sa.,  and  he  was  afterwards 
discharged  under  the  Act  for  the  Relief  of 
Prisoners,  &c. ,  by  the  Court  of  Common  Pleas, 
in  January,  1809. 

It  appeared,  also,  that  before  the  delivery 
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of  the  execution  to  the  defendant,  a  writ  had 
been  taken  out  against  him  by  the  plaintiffs, 
for  an  escape  on  the  execution,  and  a  coroner 
requested  to  serve  it  the  next  morning;  but  that 
writ  was  afterwards  quashed,  and  the  present 
suit  instituted. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  defendant. 

Mr.  Platt,  for  the  plaintiffs.  The  bond  taken 
by  the  sheriff,  for  the  liberties,  was  not  only 
for  his  security,  during  the  debtor's  confine- 
ment on  mesne  process,  but  until  he  should 
be  discharged  by  due  course  of  law.  The 
delivery  of  the  execution  afterwards  did  not 
discharge  the  bond.  The  statute  (sess.  24, 
ch.  91)  says  that  "it  shall  be  the  duty  of 
the  sheriffs  to  permit  any  prisoner  who  shall 
be  in  their  custody  on  civil  process  only, 
to  go  at  large  within  the  liberties,"  provided 
381*]  the  prisoner  shall  *give  a  security  by 
bond.  It  makes  no  distinction  between  mense 
and  final  process.  The  statute  did  not  intend 
that  the  sheriff  should  be  obliged  to  take  a 
new  bond,  or  new  security,  whenever  a  ca.  sa. 
was  delivered  to  him. 

The  defendant  was  in  custody,  on  the  sur- 
render by  his  bail.  An  actual  arrest  on  the  en. 
sa.  was  not  necessary  ;  but  the  delivery  of 
the  ca.  m.  to  the  sheriff  was  a  constructive  ar- 
rest. (1  Salk.,  273;  3  Com.  Dig.,  Execution, 
302  ;  5  Co.,  89;  Esp.  N.  P.,  605.)  And  from 
the  circumstances  stated  in  the  case,  an  actual 
arrest  is  fairly  to  be  presumed.  The  debtor 
was  in  the  house  of  the  sheriff,  and  within  his 
view,  at  the  time  the  execution  was  delivered 
to  him  ;  and  it  is  right  to  presume  that  he  did 
his  duty  by  arresting  him. 

The  defendant,  then,  having  a  bond  as  se- 
curity for  the  liberties,  this  case  is  precisely 
within  that  of  Tillman  v.  Lansing  (4  Johns. 
Rep.,  45). 

Mr.  Gold,  contra.  The  decisions  in  England, 
as  to  constructive  arrests,  are  applicable  only 
where  the  debtor  is  in  arcta  cuatodifi ;  not  in  a 
case  like  the  present,  where  he  is  at  large  with- 
in the  liberties  granted  by  the  statute.  In  At- 
kiii*m  v.  Jtunexon  (5  Term  Rep.,  28)  the  de- 
fendant had  been  arrested  and  was  discharged 
on  the  same  day,  by  the  sheriff,  who  did  not 
know  that  a  detainer  had  been  lodged  in  his 
office,  at  the  time,  at  the  suit  of  another 
plaintiff  ;  and  the  sheriff  arrested  the  defend- 
ant the  next  day,  and  it  was  held  that  the  sec- 
ond arrest  was  an  original  taking,  and  not  a 
retaking  after  an  escape. 

Again,  the  statute  requires  that  the  bond 
taken  should  be  in  double  the  sum  for  which 
the  debtor  is  confined.  Here  the  judgment 
was  for  two  thousand  three  hundred  and 
eighty-eight  dollars  and  six  cents,  and  the 
bond  was  for  four  thousand  dollars  onlv.  The 
present  suit  is  for  an  escape  from  custody  on  a 
particular  execution  ;  and  are  the  bail  on 
infxiif,  process  to  be  held  responsible  for  the  in- 
creased risk  of  an  escape  on  the  execution  ?  It 
was  enough,  in  this  case,  if  the  ca.  *u.  was  re- 
turned witli  the  prisoner  in  custody,  at  the  re- 
IJHli*j  turn  day  thereof  ;  and  *it  was  inv 
material  where  the  plaintiff  was  before.  An 
arrest  is  not  to  be  presumed,  and  no:irre«t  at 
the  time  of  the  alleged  escape  lias  been 
proved. 

Mr.  Watt,  in  reply,  said  the  ease  of  Atkin*m 
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v.  Jameson  was  not  applicable.  There  the 
writs  were  at  the  suit  of  different  plaintiffs. 
The  only  point  decided  was,  that  the  sheriff 
had  no  right  of  recaption  after  a  voluntary  es- 
cape. But  in  the  present  case,  the  execution 
is  delivered  in  the  same  suit  between  the  same 
parties. 

There  is  no  distinction  between  a  person  in 
arcta  custodia  and  a  person  within  the  liber- 
ties, for  the  liberties  are  regarded  as  an  exten- 
sion of  the  walls  of  the  prison.  The  debtor  is 
still  in  prison,  and  the  sheriff  must  be  liable 
for  his  escape. 

Per  Curiam.  Without  considering  the  ques 
tioii  whether  the  bond  token  upon  the  surren- 
der would  operate  after  the  prisoner  was 
charged  in  execution,  the  court  are  of  opinion 
that  the  prisoner  could  not  be  considered,  at 
the  time  of  the  escape,  as  charged  in  execution, 
so  as  to  make  the  sheriff  responsible  for  that 
escape,  as  of  a  prisoner  in  execution.  The 
mere  delivery  of  the  execution  to  the  sheriff 
was  not,  ipso  facto,  and,  eo  instanti,  an  arrest, 
so  as  to  place  the  prisoner  in  custody  under  the 
execution,  by  judgment  of  law.  The  doctrine 
in  Frost's  case  (5  Co.,  89)  does  not  apply,  when 
the  prisoner  is  not  in  close  custody,  but  at 
large  upon  the  liberties  of  the  jail.  These  lib- 
erties are,  in  many  instances,  very  spacious, 
and  it  might  be  hours  before  the  sheriff  could 
find  the  prisoner,  so  as  to  secure  himself 
against  the  increased  responsibility  which  the 
escape  of  a  prisoner  in  execution  might  create. 
The  doctrine  in  Frosfs  case  is  founded  on  the 
fact,  that  it  would  be  a  useless  and  idle  act  to 
arrest  a  person  already  in  the  close  custody  of 
the  officer.  But  a  prisoner  on  the  limits 
is  not  in  such  custody,  and  the  sheriff 
can,  on  a  new  arrest,  essentially  change  his 
*condition,  by  requiring  new  security,  [*383 
or  by  confining  him. 

The  only  question  of  fact  is,  whether  there 
was  an  actual  arrest,  or  any  act  amounting  to 
one,  between  the  time  of  the  delivery  of  the 
execution  in  the  evening,  and  the  prisoner's 
escape  the  next  morning.  The  case  does  not 
furnish  any  evidence  of  such  an  arrest.  The 
presumption  is  rather  the  contrary,  consider- 
ing the  situation  of  the  sheriff's  family  at  the 
time,  and  the  conversation  which  passed  be- 
tween the  sheriff  and  the  agent  who  delivered 
the  writ.  There  would  be  no  use,  then,  in 
granting  a  new  trial,  in  order  to  have  a  jury 
pass  upon  that  fact  ;  and  though  the  cause 
was  placed  upon  a  different  ground  at  the  trial. 
yet  when,  upon  the  view  of  the  whole  case, 
the  verdict  appears  to  be  correct,  the  motion 
fora  new  trial  ought  to  be  denied. 

Motion 


Cited  in  si  Cow.,  279. 


JOHNSON  r.  SMITH. 

Trt'x)m*i< — /'for,  Former  Suit — lintli  Actions  nut 
Identiml —  Ihir. 

In  an  action  of  trespass,  </iwiv  rliiiimnn  frcyit,  ami 
for  eutlinir  unil  carrying  away  wheat.  In-fore  a  Jns- 
tic.'  of  the  peace,  t lie  defendant  pleaded  a  former 
suit  liy  the  plaintiff  against  him  for  the  wheat,  in 
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bar,  and  it  was  held  good.    The  rule  in  this  case  de- 
pends, not  on  the  identity  of  the  action,  but  on 
the  proof  being  the  same  in  both  cases. 
Citation— 7  Johns..  20.        . 

IN  error,  on  certiorari,  from  a  justice's  court. 
Smith  brought  an  action  of  trespass 
quare  clansum  fregit,  against  Johnson,  and  for 
cutting  and  carrying  away  wheat.  The  de- 
fendant pleaded  not  guilty,  and  a  former  trial 
in  bar.  Upon  the  trial,  and  before  the  jury 
was  sworn,  the  defendant  proved  a  former 
suit,  by  the  same  plaintiff,  against  him,  for 
wheat  cut  and  carried  away  ;  on  which  trial 
there  was  a  verdict  and  judgment  for  the  de- 
fendant. The  justice  ruled  that  this  was  no 
bar.  The  jury  were  sworn.  The  plaintiff 
went  on  and  proved  the  trespass  and  cutting, 
&c.,  and  that  the  defendant  admitted  that  the 
wheat  belonged  to  the  plaintiff.  The  defend- 
ant offered  to  prove  the  former  trial  in  bar,  to 
the  jury  ;  but  the  justice  overruled  it,  and  a 
verdict  was  found  for  Smith,  on  which  the 
justice  gave  judgment. 

384*]  *Per  Curiam.  The  testimony  offered 
by  Johnson  to  prove  that  he  had  been  sued  by 
Smith,  for  the  same  cause  of  action,  and  had 
obtained  a  verdict  and  judgment  in  his  favor, 
ought  to  have  been  received.  It  was  in  sup- 
port of  his  plea,  and  formed  a  complete  bar  to 
the  suit.  The  former  suit  was  for  cutting  and 
carrying  away  wheat,  and  was  for  the  same 
cause  of  action,  and  though  the  former  action 
was  denominated  by  the  justice  an  action  of 
trespass  on  the  case,  and  this  was  trespass,  it 
did  not  alter  the  application  of  the  rule,  which 
depended  not  upon  the  identity  of  action, 
but  upon  the  same  proof  in  both  cases.  (Rice 
v.  King,  1  Johns.  Rep.,  20.)  The  judgment 
must  be  reversed. 

Judgment  reversed. 

Cited  in-2  Edw.,  420 ;  77  N.  Y.,  501 ;  9  Hun,  468 ;  26 
How.  Pr.,  189  ;  49  Mo.,  230. 


GRAIN  v.  COL  WELL. 

Promissory  Note — Part  Payment  by  Maker  after 
Due —  No  Demand  and  Notice —  Indorser 
Discharged. 

Where  ttie  holder  of  a  note  received  part  pay- 
ment of  the  maker  of  the  note,  after  it  fell  due,  and 
before  calling:  on  the  indorser,  it  was  held  that  the 
indorser  was  discharged  ;  and  a  promise  by  him  to 
pay  the  note,  made  without  knowledge  of  a  demand 
on  the  maker,  and  due  notice  to  the  indorser,  was 
not  binding-. 

IN  error,  on  certiorari,  from  a  justice's  court. 
Colwell  sued  Crain,  as  indorser  of  a 
promissory  note,  given  by  one  Gillet  to  him. 
After  the  note  was  negotiated  and  had  become 
due,  the  plaintiff  received  part  of  it  of  the 
maker.  Three  months  after  it  fell  due,  and  a 
few  days  after  the  maker  had  absconded,  the 
plaintiff  demanded  the  balance  of  the  defend- 
ant, who  said  he  would  "  turn  out  notes, 
though  he  did  not  think  he  was  holden,  since 
Gillet  went  away."  The  plaintiff  refused  the 
notes.  At  a  subsequent  time,  the  defendant 
refused  to  give  them  to  the  plaintiff.  There 
was  a  judgment  for  the  plaintiff. 

Per  Curiam.  Crain  was  not  holden  as  in- 
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dorser.  There  was  no  proof  of  a  demand  on 
the  maker,  and  notice  of  non-payment  to  Craiu, 
as  indorser.  As  the  holder  had  received  part 

Eayment  of  the  maker,  after  *the  note  [*385 
311  due,  and  two  months  before  he  called  on 
the  indorser,  it  is  to  be  presumed  that  he  look 
ed  solely  to  the  maker,  and  gave  him  credit. 
This  was  also  a  discharge  to  the  indorser. 
Nor  was  the  promise  by  the  indorser  binding, 
unless  upon  the  terms  prescribed,  which  were 
refused.  It  does,  not  appear  that  the  promise 
was  made  under  a  knowledge  of  the  want  of  a 
due  demand  on  the  maker,  and  due  notice  to 
him  ;  and  if  he  had  such  knowledge  at  the 
time  the  promise  was  conditional,  and  not 
binding,  except  upon  the  terms  imposed.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 11  Johns.,  181;  16  Johns.,  154;  1  Cow., 
406 :  23  Wend.,  383 ;  5  Hun,  453 ;  12  How.  Pr.,  169 ;  13 
Mich.,  277. 


JACKSON,  ex  dem.   COOPER  ET  AL., 

v. 
CORY. 

Grant  to  the  People  of  Otsego  County  —  Convey- 
ance by  Supervisors  —  Ejectment  —  Deed  Void 
—  Supervisor*  Constitute  the  Corporation  — 
Construction  of  Statute  —  Wlw  can  take  Valid 
Grant. 

A,  in  1791,  granted  a  lot  of  land  to  "the  people  of 
the  County  of  Otsego,"  on  which  a  court-house  and 
jail  were  built  by  the  supervisors,  in  1792,  and  used 
by  the  county.  In  1806,  by  an  act  of  the  Legislature, 
the  supervisors  were  authorized  to  sell  the  court- 
house and  jail  with  the  lot  of  land  on  which  they 
stood  ;  and  they  accordingly  sold  the  land  to  B. 

In  an  action  of  ejectment  against  B,  it  was  held 
that  the  people  of  the  county  had  no  capacity  to 
take  by  grant,  and  that  the  deed  was  void. 

The  act  of  the  Legislature  (sess.  24,  ch.  180)  enab- 
ling supervisors  of  counties  to  take  conveyances  of 
land,  applies  only  to  conveyances  made  to  the  super- 
visors by  name. 

A  grant,  to  be  valid,  must  be  to  a  corporation,  or 
to  some  certain  person  named,  who  can  take  by 
force  of  the  grant,  and  hold  in  his  own  right  or  as 
trustee. 

The  Act  of  the  Legislature,  in  1806,  did  not  author- 
ize the  supervisors  to  sell  anything  more  than  such 
right  or  title  as  they  had. 

Conveyances  by  statute  pass  no  other  or  different 
right  than  that  which  the  party  before  possessed. 

Citations—  Co.  Litt.,  3  a;  10  Co.,  26  b  ;  Com.  Dig.,  tit. 
Capacity,  B,  1;  1  Laws,  561;  Perkins,  sec.  55;  2 
Johns.  Gas.,  324;  2  Johns.  Rep.,  248. 


was  an  action  of  ejectment  for  a  lot  of 
-L  land  in  Cooperstown,  in  the  County  of 
Otsego.  The  cause  was  tried  at  the  Otsego 
Circuit,  in  May  last,  before  Mr.  Justice  Van 
Ness. 

The  lessors  of  the  plaintiff  having  shown,  in 
the  first  instance,  a  good  title  to  the  premises, 
the  defendant  gave  in  evidence  a  deed  from 
W.  Cooper  and  A.  Craig  (under  whom  the 
lessors  of  the  plaintiff  deduced  title),  to  the 
people  of  the  County  of  Otsego,  bearing  date 
the  twenty-second  March,  1791,  for  the  prem- 
ises in  question,  and  a  deed  from  the  supervis- 
ors of  the  county  to  the  defendant,  dated  sixth 
October,  1809,  which  sale  was  under  the  Act 
of  the  *tweuty  -first  February,  1806,  en-  [*38<> 
titled,  "  An  Act  for  raising  money  to  build  a 
court-house  and  jail  in  the  County  of  Otsego," 
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by  which  it  was  enacted  ' '  that  the  board  of 
supervisors  were  authorized  to  sell  the  then 
court-house  and  jail  and  the  lot  on  which  they 
stood  (being  the  lot  in  question),  in  such  man- 
ner as  they  should  think  proper." 

It  was  admitted  that  under  the  deed  to  the 
people  of  the  County  of  Otsego,  the  supervis- 
ors had,  in  1792,  erected  a  court-house  and  jail 
on  the  premises  in  question,  and  that  they  were 
used  as  such,  until  the  sale  by  the  supervisors 
to  the  defendant.  A  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  facts  above 
stated. 

Mr.  Campbell,  for  the  plaintiff.  1.  The  peo- 
ple of  the  County  of  Otsego  were  not  compe- 
tent to  take  a  grant  of  land.  To  every  deed 
there  must  be  parties,  a  grantee  as  well  as  a 
grantor,  and  the  grantee  must  be  capable  of 
receiving  the  grant,  otherwise  the  deed  is  void. 
(2  Bl.  Com.,  296.)  Persons  capable  of  grant- 
ing, or  receiving  a  grant,  are  either  natural 
persons,  or  corporations.  The  deed  could  not 
operate  as  a  grant  to  the  people  of  Otsego,  in 
their  natural  capacities,  for  there  were  no 
persons  named  ;  and  not  being  incorporated, 
they  could  not  take  as  a  corporation.  (Co. 
Litt.,  3  a  ;  Com.  Dig.,  Capacity,  B,  1;  Kyd  on 
Corp.,  6,  31  ;  Sugd.  Law  of  Vendors,  388.)  It 
will  hardly  be  pretended  that  the  counties  are 
corporations  ;  and  it  was  incumbent  on  the 
defendant,  if  he  rests  on  that  ground,  to  show 
that  they  are  corporate  bodies. 

By  the  Act  of  the  eighth  April,  1801  (sess. 
24,  ch.  180,  sec.  8),1  the  supervisors  are  ena- 
bled to  take  conveyances  of  land  for  the  use  of 
the  counties.  This  shows  that  the  Legislature 
did  not  consider  them  as  corporations. 

2.  The  Act  of  the  Legislature  passed  twenty- 
first  February,  1806  (sess.  29,  ch.  18,  sec.  5), 
authorizing  the  board  of  supervisors  to  sell 
the  court-house  and  jail  with  the  lot  of  land 
on  which  they  stood,  in  such  manner  as  they 
might  think  proper,  did  not  confer  on  the 
387*]  purchaser  *a  title,  if  there  was  none  in 
the  county  or  supervisors.  It  was  a  private 
act,  and  could  not  authorize  the  supervisors  to 
convey  any  other  or  greater  interest  than  the 
county  possessed.  The  rights  of  no  persons 
can  be  affected  by  a  private  act,  except  the 
parties  to  such  act.  (2  Johns.  Rep.,  263; 
Cruise's  Dig.,  tit.  33,  sec.  31.)  The  Legislature, 
no  doubt,  were  under  a  mistake,  as  to  the 
title  of  the  county,  when  they  passed  the  act. 

Mr.  Sedgucick.  contra.  The  defendant  is  a 
boiuifide  purchaser  from  the  supervisors  who 
represent  the  county.  The  lessors  are  estopped, 
by  their  deed,  to  say  that  the  people  of  the 
county  had  no  title.  "  (Shep.  Touch.,  51,  52.) 

Again,  a  deed  to  the  people  of  the  county 
will  pass  the  land  to  the  supervisors,  who  rep 
resent  the  county,  in  the  same  manner  as  a 
deed  to  the  administrators  of  A.,  without  nam- 
ing them,  is  good.  (Bac.  Abr.,  Grant.  C  ; 
Vin.  Abr.,  Grant,  A,  4.) 

Again,  the  Legislature  have  passed  an  act  to 
enable  the  supervisors  to  sell  the  land,  which 
gives  them  the  capacity  to  take  it.  And  it 
makes  no  difference,  in  this  respect,  whether 

1.—"  Every  conveyance  of  hind  within  the  limits 
of  a  county,  made  in  any  manner  for  the  use  and 
I "  -iii-tit  of  its  inhabitants,  shall  have  the  same  effect 
as  if  made  to  the  board  of  supervisors." 
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the  act  was  public  or  private.  Cooper,  and 
the  other  lessors  claiming  under  him,  cannot, 
now,  object,  for  they  must  be  presumed  to 
have  consented  to  the  act  of  the  Legislature. 
If  it  was  the  intention  of  the  lessors  that  the 
land  should  not  pass,  they  ought  to  have  avoid- 
ed the  grant,  before  the  passing  of  the  act  of  the 
Legislature. 

Mr.  Henry,  in  reply.  The  grant  was  to  the 
people  of  the  county,  in  their  collective  capaci- 
ty. It  cannot  be  pretended  that  they  have, 
collectively,  a  capacity  to  take  land. 

There  can  be  no  estoppel  in  this  case,  for 
both  parties  must  be  bound  by  an  estoppel,  or 
neither.  Then  there  is  no  mutuality  ;  for  the 
grantor  would  be  estopped,  and  the  incapacity 
of  the  grantee  could  never  be  objected,  on  the 
ground  of  an  estoppel. 

The  act  of  the  Legislature  authorizing  the 
supervisors  *to  take.cannot  render  valid[*388 
a  prior  deed  to  the  people  of  the  county  ;  but 
shows  that  they  had  no  capacity  to  take  a 
grant  of  land. 

The  act  authorizing  the  supervisors  to  sell, 
being  a  private  act,  can  affect  parties  only.  It  is 
a  mere  naked  authority  to  sell,  without  declar- 
ing the  effect  of  the  sale. 

Per  Ouriam.  The  people  of  the  County  of 
Otsego  had  not  a  capacity  to  take  by  grant. 
They  were  not  a  corporate  body  known  in  law. 
It  is  a  settled  rule  of  the  common  law,  that  a 
community,  not  incorporated,  cannot  purchase 
and  take  in  succession.  (Co.  Litt.,  3  a ;  10 
Co.,  26  b;  Com.  Dig.,  tit.  Capacity,  B,  1.) 
The  Act  of  1801  (Laws,  Vol.  I.,  p.  561), 
declaring  valid  certain  conveyances  to  the 
supervisors  of  a  county,  does  not  apply  to 
this  case,  for  this  was  not  a  conveyance  to  the 
supervisors.  A  grant,  to  be  valid,  must  be  to 
a  corporation,  or  some  person  certain  must  be 
named,  who  can  take,  by  force  of  the  grant, 
and  who  can  hold  either  in  his  own  right,  or  as 
a  trustee.  (Perkins,  sec.  55;  2  Johns.  Cas., 
324.) 

Nor  can  the  Act  of  1806,  authorizing  the 
supervisors  to  sell  the  premises,  be  construed  to 
devest  the  lessors  of  the  plaintiff  of  their  right. 
It  is  not  to  be  presumed  that  the  Legislature 
intended  to  authorize  the  supervisors  to  con- 
vey anything  more  than  the  right  and  title 
which  they  might  have  had  in  the  lot.  The 
act  was,  no  doubt,  passed  under  the  impression 
that  the  supervisors  had  a  legal  conveyance  for 
the  premises  ;  and  from  the  principles  con- 
tained in  the  case  of  Jarkxon  v.  Catlin  (2  Johns. 
Rep.,  248),  and  which  has  since  been  affirmed 
in  the  Court  for  the  Correction  of  Errors,  con- 
veyances by  statute  are  not  to  be  construed  to 
pass  any  other  or  different  right  than  that 
which  the  party  before  possessed.  To  take  away 
private  property  by  public  authority,  even  for 
public  uses,  without  making  a  just  compensa- 
tion, is  against  the  fundamental  principles  of 
free  government  ;  and  this  limitation  of 
*po\ver  is  to  be  found,  as  an  express  [*38J) 
provision,  in  the  Constitution  of  the  United 
States. 

For  these  reasons,  judgment  must  be  render- 
ed for  the  plaintiff. 


Judgment  for  the  plaintiff . 
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Cited  in-9  Johns.,  74 ;  2  Wend.,  133 ;  4  Hill,  396 ;  14 
N.  Y.,  385 ;  85  N.  Y.,  155 ;  6  Trans.  App.,  242 ;  5  Barb., 
146;  29  Barb.,  34;  35  Barb.,  328;  45  Barb.,  244;  13 
How.  Pr.,  52;  7  Abb.  N.  S.,  355;  1  Sweeny,  227;  14 
Mich.,  225  ;  72  Pa.,  314. 


PUTNAM  v.  LEWIS,  Administrator  of  LEWIS. 

Book  Debt  —  Effect  of  Note  for,  and  Receipt  in 
Full  —  Failure  to  pay  Note  —  Recovery  on  Book 
Debt  —  Interest. 

Giving  a  promissory  note  is  no  payment  of  a  book 
debt.  It  only  suspends  the  right  of  action  during 
the  time  allowed  for  payment,  by  the  note.  And  a 
receipt  in  full  of  all  demands,  for  such  book  debt, 
does  not  preclude  the  plaintiff  from  showing  the  cir- 
cumstances under  which  it  was  given.  And  the  note 
not  having  been  paid,  the  plaintiff  was  held  entitled 
to  recover  the  amount  of  his  book  debt,  with  inter- 
est from  the  time  the  note  was  payable. 

Citation—  Herring  v.  Sawyer,  Jan'y,  1802. 


was  an  action  of  assumpsit,  for  medi- 
.L  cine  and  attendance  as  a  physician,  &c. 

The  case  was  tried  at  the  Madison  Circuit, 
before  Mr.  Justice  Yates,  in  May  last.  The 
plaintiff  proved  his  demand  as  stated  in  his 
account,  to  be  fifty-three  dollars  and  ninety- 
six  cents.  The  defendant  gave  in  evidence  a 
receipt,  signed  by  the  plaintiff,  as  follows  : 
"Received  of  George  R.  Lewis,  fifty-three 
dollars  and  ninety-six  cents  ;  it  being  in  full 
of  all  demands  which  1  have  against  the  estate 
of  Eber  Lewis,  late  of  Fabius,  deceased.  Mad- 
ison, March  19,  1810." 

To  repel  the  receipt,  the  plaintiff  proved 
that  this  action  was  commenced  the  twenty- 
seventh  February,  1810,  and  the  capias  return- 
ed non  eat  inventus.  In  March  following,  the 
plaintiff  gave  directions  to  his  attorney  to  stay 
the  suit,  on  the  defendant's  paying  the  costs. 
The  defendant  told  the  plaintiff's  attorney 
that  he  had  settled  the  suit  with  the  plaintiff, 
by  giving  his  note,  and  was  to  pay  the  costs, 
and,  being  informed  of  the  amount  of  the 
costs,  promised  to  pay  them  in  two  or  three 
weeks  ;  but  not  having  paid  the  costs,  the  at- 
torney of  the  plaintiff  issued  an  alias  capias, 
in  August,  on  which  the  defendant  was  taken. 
It  appeared  that  the  defendant  had  paid  the 
plaintiff  five  dollars  in  part  of  his  demand  ; 
and  the  plaintiff  offered  to  produce  and  cancel 
the  note  given  him  by  the  defendant.  The 
judge  charged  the  jury  to  find  a  verdict  for 
the  plaintiff,  for  the  balance,  with  interest 
3OO*]  *from  the  time  of  settlement;  and  a  ver- 
dict was  found  accordingly. 

A  motion  was  made  to  set  aside  the  verdict 
on  a  case  agreed  upon,  which  was  submitted 
to  the  court  without  argument. 

Per  Curiam.  Giving  the  note  was  no  pay- 
ment of  the  book  debt.  It  could  only  suspend 
the  right  of  action,  during  the  period  allowed 
for  payment  of  the  note.  (Herring  v.  tiawyer, 
January  Term,  1802,  MS.)  The  time  of  pay- 
ment in  the  note  does  not  appear,  and  it  was 
the  business  of  the  defendant  to  have  shown  it, 
if  he  relied  upon  that  point,  as  a  defense.  As 

NOTE.—  Payment  7>y  note—  Effect  on  precedent  <l(bt. 
See  Murray  v.  Gouverneur,  2  Johns.  Cas.,  438  ;  Her- 
ring v.  Sanger,  3  Johns.  Cas.,  71,  note*. 

Parol  evidence  to  explain  receipt.  See  M'Kiustry 
v.  Pearsall,  3  Johns.,  319. 
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it  is,  we  are  to  presume  the  note  was  due  when 
the  writ  was  issued  in  August,  1810.  The  re- 
ceipt did  not  preclude  the  plaintiff  from  show- 
ing the  facts  and  circumstances  under  which 
it  was  given.  This  is  a  well-settled  point  in 
this  court.  The  recovery  was  accordingly 
correct,  and  the  account  being  liquidated  and 
agreed  to,  it  of  course  carried  interest. 

Motion  denied. 

Cited  in— 14  Wend.,  118 ;  21  Wend.,  452 :  3  Denio, 
518;  37  N.  Y.,  443;  38  N.  Y.,  99;  46  N.  Y.,  177;  78  N! 
Y .,  298 ;  5  Trans.  App.,  337 ;  7  Lans.,  4 :  6  Barb.,  463 ; 
39  Barb.,  613  ;  47  Barb.,  36 ;  1  T.  &  C.,  234  ;  6  Duer,  304  ; 
1  Daly,  93,270:  3  Daly,  490;  1  Hilt,  75 ;  2  Hilt,  401 ;  65 
Mo.,  566;  44  Wis.,  64;  4  McLean,  130;  4  Mason,  343; 
1  Woods.,  94. 


DEAN  AND  CHAMBERLAIN  «.    ALLEN. 

Action  of  Deceit — Defense,  Failure   to  Set  Off 
Claim — No  Bar. 

In  an  action  for  deceit,  before  a  justice,  a  plea  of 
a  former  suit  by  the  defendant  against  the  plaintiff 
on  a  contract,  in  which  the  present  plaintiff  neg- 
lected to  set  off  his  demand,  is  no  bar. 

Citation— 1  Johns.,  503. 

N  error,  on  certiorari,  from  a  justices  court. 


I 


The  plaintiffs  in  error  brought  an  action  of 
deceit  against  Allen,  for  delivering  whiskey, 
by  false  measure,  and  for  fraudulently,  in  their 
absence,  using  their  distillery  and  wood. 

The  defendant  pleaded  a  former 'suit  and  re- 
covery, in  bar,  commenced  by  him  against  the 
plaintiffs,  on  a  contract,  in  which  suit  the 
|  plaintiffs  ought  to  have  set  off  their  demand. 
There  was  a  demurrer  to  the  plea,  on  which 
the  justice  gave  judgment  for  the  defendant. 

*Per  Curiam.  This  action  was  for  [*39 1 
a  tort,  and  not  on  any  contract  expressed  or 
implied.  Deceit  was  the  gist  of  the  action, 
and  it  could  not  have  been  joined  with  a  count 
in  assumpsit.  (1  Johns.  Rep.,  503.)  The  form- 
er judgment  was  no  bar,  because  this  cause 
of  action  could  not  have  been  set  off  in  the 
former  suit,  and  the  judgment  below  must  be 
reversed. 

Judgment  reversed. 

Cited  in— 11  Johns.,  144 ;  3  E.  D.  Smith,  565. 


PROUDFIT  v.  HENMAN  AND  HENMAN. 

Adjourment  of  Justice's  Court — Affidavit  and 
Motion  of  Plaintiff — Limited  Discretion  of  Jus- 
tice. 

Where  a  justice  adjourned  a  cause,  on  the  sugges- 
tion of  the  plaintiff  that  the  defendant  had  agreed 
to  an  adjournment,  and,  on  the  affidavit  of  the 
plaintiff  of  the  absence  of  a  material  witness,  with- 
out showing  due  diligence  to  procure  his  attend- 
ance, it  was  held  that  the  justice  had  not  an  un- 
limited discretion  to  adjourn  at  the  suggestion  of 
the  plaintiff,  and  that  such  adjourment  was  a  dis- 
continuance of  the  cause. 

N  error,  on  certiorari,  from  a  justice's  court. 


1 


The  defendants  in  error  sued  the  plaintiff  in 
error  for  overflowing  their  laud  by  his  mill- 
dam.  Issue  was  joined  and  a  venire  returned, 
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on  the  twenty-eighth  of  February.  By  agree- 
ment between  the  parties,  the  cause  was  ad- 
journed to  the  twenty-second  August.  The 
plaintiffs  appeared,  but  the  defendant  did  not 
appear.  The  plaintiffs  stated  that  the  defend- 
ant and  they  had  agreed  to  adjourn  further, 
until  notified  by  the  plaintiffs,  and  that  they 
had  given  notice  for  the  nineteeth  September  ; 
and  the  plaintiffs  also  made  oath  that  they 
could  not  safely  proceed  to  trial,  for  the  want 
of  a  material  witness,  who  lived  at  a  distance. 
The  cause  was  adjourned  to  the  nineteeth  Sep- 
tember. The  plaintiffs  then  appeared,  and  the 
defendant  did  not  appear,  and  a  judgment  was 
given  for  the  plaintiffs. 

Per  Curiam.  The  last  adjournment  was  with- 
out proof  of  any  consent  by  the  defendant.  It 
was  upon  the  suggestion  of  the  plaintiffs,  and 
without  authority.  The  plaintiffs  did  not  show 
that  they  had  used  due  diligence  to  procure 
the  attendance  of  the  absent  witness,  nor  at 
what  distance  he  lived.  There  is  no  provision 
392*]  in  the  act  *giving  to  the  magistrate  un- 
limited discretion  to  adjourn,  for  any  length 
of  time,  upon  the  suggestion,  and  at  the  pleas- 
ure of  the  plaintiff.  This  adjournment  amount 
ed  to  a  discontinuance,  and  the  cause  was  out 
of  court. 

Judgment  reversed. 

Cited  in— 11  Johns.,  407 ;  7  Wend.,  202 ;  6  Barb.,  630 ; 
40  Super.,  537  ;  2  E.  D.  Smith,  23 ;  2  Hilt.,  8. 


PHILIPS  AND  BUTLER  t>.  ROSE. 

Variance — Too   Great  to  Support  Declaration. 

Where  the  plaintiff  covenanted  to  build  a  mill  in 
a  certain  place,  and  by  a  certain  time,  and  in  an  ac- 
tion of  covenant  averred  that  he  erected  the  mill 
at  the  place,  and  by  the  time  mentioned  in  the  agree- 
ment ;  it  was  held  that  parol  evidence  that  the  mill 
was  erected  at  a  different  place,  and  after.the  time, 
by  the  consent  and  agreement  of  the  defendant,  did 
not  support  the  declaration. 

Citation— 3  T.  R.,  500. 

THIS  was  an  action  of  covenant,  on  articles 
of  agreement,  made  between  the  parties 
the  twenty-third  March,  1804,  by  which  the 
plaintiffs  agreed  to  erect  a  frame  of  certain 
dimensions,  on  a  certain  lot,  for  an  oil  mill,  on 
or  before  the  fifteenth  June  following;  and  tin- 
defendant  agreed  to  make  the  press  and  ot'u-r 
machinery  for  the  mill,  and  to  complete  the 
mill  ;  the  plaintiffs  finding  all  materials  and 
boarding  the  workmen,  &c.,  and  when  the 
mill  was  completed,  the  plaintiffs  agreed  to 
procure  and  lay  in  four  thousand  bushels  of 
Haxseed,  and  the  defendant  to  make  it  into 
oil,  &c.,  and  after  re-imbursing  the  plaintiffs 
out  of  the  sale  of  the  oil,  the  residue  was  to  be 
divided  in  certain  proportions,  between  the 
parties  ;  and  the  defendant  agreed  to  lend  the 
plaintiffs  one  thousand  one  hundred  dollars, 
on  the  first  September,  for  six  months,  for 
which  the  defendant  was  to  be  allowed  one  hun- 
dred dollars,  and  to  retain  the  one  thousand 
one  hundred  dollars  out  of  the  proceeds  of  the 
first  sales. 

The  declaration  recited  the  agreement,  and 
the  plaintiffs  averred  that  they  fulfilled  their 
part  of  it,  as  to  erecting  the  frame  of  the  mill. 
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by  the  fifteenth  June,  &c.,  and  alleged  a 
breach  of  the  agreement  on  the  rjart  of  the  de- 
fendant. 

The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, the  third  June,  1811,  before  Mr.  Justice 
Yates. 

The  plaintiffs,  after  proving  the  agreement, 
gave  in  evidence  that  the  frame  of  the  mill 
was  erected,  but  not  *until  the  fifteenth  [*393 
September  following  the  eleventh  June,  1804  ; 
and  that  the  defendant  declared  afterwards 
that  it  was  immaterial  whether  the  frame  was 
erected  by  the  fifteenth  June  or  not,  and  that 
its  not  being  finished  by  the  fifteenth  June, 
was  no  damage  to  him,  as  he  had  not  procured 
the  workmen,  or  the  money.  This  evidence 
was  objected  to,  but  admitted.  Parol  evidence 
was  also  admitted  to  show,  that  though  the 
mill  was  not  erected  on  the  spot  mentioned  in 
the  agreement, and  though  it  was  not  of  the  exact 
dimensions  specified,  the  defendant  had  con- 
sented to  the  alterations,  and  assisted  in  fixing 
the  spot,  and  "directing  the  workmen  in  erect- 
ing the  building.  This  evidence  was  objected 
to,  as  not  supporting  the  declaration,  but  it  was 
admitted  by  the  judge.  The  plaintiffs  proved 
that  the  defendant  performed  no  part  of  his 
agreement  ;  and  the  jury  found  a  verdict  for 
the  plaintiffs,  for  forty -eight  dollars  and  sixty- 
three  cents,  damages,  subject  to  the  opinion 
of  the  court  on  a  case.  It  was  agreed  that  if 
the  court  should  be  of  opinion  in  favor  of  the 
defendant,  a  judgment  of  nonsuit  should  be 
entered. 

The  case  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  This  case  falls  precisely  with- 
in that  of  Litlle  v.  Holland,  in  the  K.  B.  (3 
Term  Rep.,  590).  The  contract  must  be  prov- 
ed, as  it  is  laid,  otherwise  the  defendant  has 
no  notice  of  what  he  is  called  upon  to  answer. 
Evidence  that  the  contract  was  enlarged  by 
parol  agreement,  will  not  support  the  declara- 
tion. According  to  the  stipulation  in  the  case, 
a  judgment  of  nonsuit  must  be  entered. 

Judgment  of  normuit. 

Cited  in-9  Johns..  117;  4  Cow.,  566;  2  Wend.,  403, 
591 ;  6  Wend.,  432 :  2  Denio,  270 ;  9  N.  Y.,  528  ;  UN. 
Y.,  33:  3  Hun,  602 :  12  Barb.,  376 ;  20  Barb.,  487 ;  6  T. 
&  C.,  297  ;  1  Hall,  360 ;  2  Hall,  171. 


•JACKSON,  ex  dem.  Bt  TLER  ET  AL.,  [*394 

p. 
GARDNER. 

What  w    Surrender  of  Old    Lea.*e — Statute  of 
fraud* — Uncertainty  in  De*friptuntx  in  Dml 
lift  tree  n  Isxxee  and  (irantee. 


When-  A  voluntarily  delivered  up  and  destroyed 
a  lease  of  land,  and  took  it  new  lease:  and  after- 
wants  claimed  under  the  old  lease.  It  was  held  that 
if  the  old  lease-  was  not  duly  surrendered  l>y  writ- 
ing, within  the  statute  of  frauds,  yet  that  A  could 
recover  no  more  land  than  what  lie  could  prove, 
with  absolute  certainty,  was  covered  bv  that  lease. 

especially,  after  the  premises  claimed  had  1 n  in 

the  possession  of  another  for  near  six  teen  years. 

A,  on  the  twelfth  I)cccnil>er,  Kltt.jntvc  a  lease  to  It 
of  a  part  of  a  lot  of  land  for  sixty  years;  and  on  the 
twenty-sixth  December,  171W.  executed  a  deed  in  fee 
for  nart  also  of  the  same  lot.  ('  took  immediate  pos- 
session, under  his  deed,  and  continued  in  possession 
near  sixteen  years :  B  afterwards  claimed  part  of 
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the  premises  in  possession  of  C  as  comprised  in  the 
lease  to  B.  It  was  held  that  the  deed  to  C  was  valid, 
notwithstanding  the  lease,  and  that  B  could  not  set 
up  any  new  location,  so  as  to  invade  the  possession 
of  C. 

Every  exception  and  uncertainty  in  a  deed  is  to 
be  taken  favorably  to  the  srrantee. 

Citations— Co.  latt..  183  a:  9  East,  15;  3  Johns., 

387. 

THIS  was  an  action  of  ejectment,  for  part 
of  lot  number  ninety-eight,  together  with 
the  waters  and  hanks  of  the  creek  or  stream 
running  through  it,  for  the  use  of  the  mills,  in 
the  town  of  Munlius,  in  the  County  of  Onon- 
daga.     The  cause  was  tried  before  Mr.  Jiittice 
Yates,  at  the  Onondaga  Circuit,  in  June  last. 
The  following  evidence  was  given,  on  the 
part  of  the  plaintiff. 

1.  A  power  of  attorney  from  James  Hamil- 
ton, dated  the  twelfth  December,  1798, to  Adam 
Wood,  authorizing  him  to  demand  and  sue  for 
a  set  of  grist-mill  irons  and  other  articles  in 
the  possession  of  Phinea-s  Stephe.ns  and  Daniel 
D.  White,  and  to  recover  the  rent  of  a  saw- 
mill, lately  erected  by  Stephens,  and  damages 
for  cutting  and  carrying  away  any  pine  timber 
from  a  certain  piece  of  land  in  Manlius,  in  the 
possession  of  John  Johnson,  &c. 

2.  A  deed  from  James  Hamilton  to  Charles 
Mulhollen   and  his  wife,  dated  twenty-sixth 
December,  1793,  by  which  (for  the  considera- 
tion of  five  shillings,  and  of  Mulhollen's  re- 
turning a  deed  of  gift  from  Hamilton  to  him, 
of  lot  fifty-five,  in  the  fourteenth  township  of 
the  military  tract  in  the  County  of  Herkimer) 
Hamilton  conveyed  to  Mulhollen,  in  fee,  part 
of  lot  ninety-eight,  in  Manlius  (containing  six 
hundred  acres),  two  hundred  acres  of  the  north- 
east corner  having  been  sold  to  Stephens,  and 
two  hundred  acres  to  Wood,  and  forty  acres 
to  Rosemark,  both  off  the  southeast  corner  ; 
all  the  rest  was  granted  to  Mulhollen  and  his 
wife  and  their  heirs,  to  have  and  to  hold,  to 
the  use  of  Charles  Mulhollen,  and  his  heirs, 
tfcc.  This  deed  was  registered  the  twenty-third 
April,  1795. 

395*]  *3.  A  deed  dated  the  twenty-third 
November,  1796,  from  James  Hamilton  to 
Charles  Mulhollen,  by  which,  in  considera- 
tion of  love  and  affection,  and  the  sum  of  five 
shillings,  he  conveyed  to  him  part  of  lot  num- 
ber ninety-eight,  beginning  at  the  northeast 
corner  of  Stephens'  lot,  and  running  thence 
westerly  along  the  line  of  Stephens  to  the  creek 
and  crossing  it,  and  up  the  creek  to  the  line  of 
Wood,  &c.,  &c.,  being  two  hundred  acres,  and 
with  a  proviso  that  the  grantee  shall  not  erect 
any  mill  on  the  water-course,  under  the  pen- 
alty of  forfeiting  the  land.  This  deed  was  re- 
gistered the  seventh  February,  1797. 

4.  The  copy  of  a  second  lease  (the  original 
having  been  burnt  by  accident,  and  the  first 
surrendered),  dated  twenty-ninth  January, 
1794,  from  James  Hamilton,  by  Jonas  Platt. 
his  attorney,  to  Aaron  Wood,  for  sixty  years 
of  two  parcels  of  land  in  lot  number  ninety- 
eight,  in  Manlius.  The  second  parcel  is  de- 
scribed as  bounded  easterly  by  Stephens'  land, 
southerly  by  the  mill  creek,  westerly  by  lot 
number  ninety-seven,  being  all  that  part  of  lot 
number  ninety-eight  lying  on  the  easterly 
side  of  said  creek,  except  what  had  been  sold 
to  Johnson  and  Stephens  ;  and  also,  so  much 
of  the  bank  on  the  west  side  of  the  creek,  as 
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may  be  necessary  for  the  purpose  of  erecting 
mills  and  mill-dams,  which  part  is  to  be  sur- 
veyed and  designated  by  Moses  Dewitt. 

5.  A  letter,  dated  January  25,  1794,  from 
James  Hamilton,  in  which  he  says,  "  Measure 
two  hundred  acres,   besides    Johnson's    and 
Stephens',  on  this  side  of  the  creek,  and  on  the 
other  side,  square  out,  as  I  intend  to  let  it  also. 
I  mean  what  Wood  does  not  take  of  the  land." 
"  Let  Mr.  Wood  leave  as  much  as  is  necessary 
for  mills,  on  both  banks  of  the  creek,  in  his 
measurement." 

6.  Thaddeus  M.  Wood,  a  witness  for  the 
plaintiff,  testified  that  he  was  present  when 
the  first  lease  was  surrendered,  and  the  second 
lease,  above  mentioned,   given  in  its  stead. 
The  first  lease  was  then  destroyed,  without 
any  writing  to  show  the  surrender ;   but  the 
witness  was  not  certain  as  to  the  manner  in 
which  the  first  lease  was  *surrendered  [*39(> 
and  destroyed.     The  first  lease  was  given  by 
Hamilton  to   Aaron   Wood,   on   the    twelfth 
December,  1793,  for  two  hundred  acres  of  lot 
number  ninety-eight,  to  be   taken   from   the 
southeasterly  corner  of  the  lot,  so  as  not  to 
interfere  with  the  previous  purchase  of  John- 
son, of  forty  acres,  or  that  of  Stephens,  of  two 
hundred  acres.     It  was  the  impression  of  the 
witness  that  the  lease  was  to  include  the  whole 
creek,  and  to  continue  for  the  term  of  sixty 
years,  at  an  annual  rent  of  seven  pounds  foY 
each  hundred  acres  ;  and  the  witness  thought 
he  was  a  witness  to  that  lease.     Dewitt  died  in 
the  summer  of  1794,  before  any  survey  of  the 
premises  was  made.     On   his  cross-examina- 
tion, the  witness  said  "he  would  not  under- 
take to  say  whether  the  first  lease  included  the 
privilege  of  the  whole  stream  running  across 
the  lot,  but,  according  to  his  impression,  it 
did  include  it." 

7.  A  certificate  or  memorandum,  by  Jonas 
Platt,  dated  twenty-ninth  January,  1794,  in- 
dorsed   on    another    instrument   in    writing, 
which  was  not  proved,  but  which  purported 
to  be  an  assignment  from  James  Hamilton  to 
Aaron  Wood,  of  his  interest  in  a  lease  by  him 
given  to  Phineas  Stephens,  for  a  saw-mill  first 
erected,   and   was  dated    twelfth  December, 
1793,  and  referred  to  a  lease  which  had  been 
given  by  Hamilton,  of  that  date.     By  this  cer- 
tificate and  memorandum,  it  appeared  that  a 
lease  from  Hamilton  to  Aaron  Wood  had  that 
day  been  surrendered  up  by  Wood. 

8.  Jonathan  Foster,  a  witness,  testified  that 
two  or  three  days  after  the  twenty-fifth  De- 
cember, 1793,  he  saw,  at  the  house  of  Aaron 
Wood,  a  lease  from  James  Hamilton  to  Wood, 
of  two  hundred  acres  of  land,  in  lot  ninety- 
eight,  in  Manlius,  to  be  taken  from  the  south- 
east part,  so  as  not  to  interfere  with  the  farms 
of  Johnson  and  Stephens ;  and  to  be  surveyed 
by  Moses  Dewitt,  in  a  square,  as  near  as  might 
be,  southerly  of  Stephens'  land,  and  to  extend 
westerly  over  the  creek,  so  as  to  make  up  the 
quantity.     The  creek   throughout  the  whole 
lot  was*  included  in  the  lease,  and  the  banks 
*of  the  creek,  at  least  as  far  as  the  [*397 
north  bounds  of  the  two  hundred  acres,  if  not 
further,  were  also  included  for  the  use  of  the 
mills.      The  lease  was  for  sixty  years.      He 
said  that  as  the  creek  had  not  been  traversed, 
it  was  not  known  whether  the  two  hundred 
acres  would  overrun  the  creek  or  not ;    but  it 
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was  not  to  extend  further  north  than  the  south 
bounds  of  Stephens'  line,  to  make  up  the  two 
hundred  acres.  He  was  not  certain  that  the 
lease  included  the  banks  of  the  creek  farther 
than  the  extent  of  the  two  hundred  acres. 

9.  Elijah  Phillips  also  testified  that  he  saw  j 
the  first  lease  in  the  latter  end  of  the  year  1793  J 
or  the  beginning  of  1794 ;   it  was  for  two  hun-  j 
dred  acres  out  of  the  southeast  corner  of  the  i 
lot  ninety-eight,  together  with  the  creek  and 
its  banks  throughout  the  lot,  for  the  use  of  the 
mills.     He  said  he  saw  the  lease  but  once,  and 
is  not  certain  whether  it  was  a  lease  or  a  con- 
tract for  a  lease ;  and  he  did  not  remember  the 
exact  boundaries,  but  the  two  hundred  acres 
were   not   to  extend  further  north   than   the 
south  side  of  Stephens'  land. 

10.  James  Qeddes  testified  that  if  the  two 
hundred  acres  contained  in  the  first  lease  were 
.so  located  as  to  include  all  the  land  south  of 
Stephens'  land,  excepting  Johnson's,  and  ex- 
tending westerly,   with  a  north    line  corre- 
sponding with  Stephens'  south  line,  so  far  as 
to  include  the  quantity  of  two  hundred  acres, 
it  would    encroach  on  the  defendant's  farm 
about  eight  chains  and  a  half,  or  twenty-four 
acres,  leaving  the  defendant's  mills,  and  about 
eleven  chains  and  a  half  north. 

11.  Garrit  Van  Slyck  testified  that  the  de- 
fendant was  in  possession  some  distance  south 
of  the  line  of  the  two  hundred  acres,  located 
as  aforesaid ;    and  was  informed  of  Wood's 
claim  to  the  water  of  the  creek  when  he  took 
possession. 

On  the  part  of  the  defendants,  J.  Platt  testi- 
fied that,  as  agent  of  Hamilton,  he  received 
from  Aaron  Wood,  in  January,  1794,  a  sur- 
35)8*]  render  of  the  first  or  old  lease,  or  Con- 
tract for  a  lease,  he  was  not  certain  which, 
and  that  it  was  destroyed,  and  a  second  or  new 
lease  given.  Whether  there  was  any  agree- 
ment in  writing  to  surrender,  he  could  not 
recollect.  It  appeared  that  Charles  Mulhollen, 
and  those  claiming  under  him,  have  had  the 
entire  and  exclusive  possession  of  all  the  land 
included  in  Hamilton's  deed  to  Mulhollen,  of 
the  twenty-sixth  December,  1793.  That  neither 
Aaron  Wood  nor  those  claiming  under  him 
have  ever  had  possession  of  the  lot,  excepting 
the  part  which  lies  between  Stephens'  land 
and  Johnson's  land,  and  bounded  westerly  by 
the  creek.  Mulhollen  lived  on  the  land  until 
his  death,  about  five  years  ago,  and  made  val- 
uable improvements.  It  appeared  that  there 
were  above  twenty  houses  and  many  mills 
erected  on  the  premises. 

A  verdict  was  taken  for  the  plaintiff,  sub-  ! 
ject  to  the  opinion  of  the  court,  on  a  rase  con-  I 
taining  the  facts  above  stated. 

Mr.  Gold,  for  the  plaintiff.     1.  By  the  lease  ! 
of  Hamilton,  of  the  twelfth  December,  1793,  a  j 
title  to  the  two  hundred  acres  of  land,  and  all 
the  waters  and  banks  of  the  creek,  throughout 
lot    No.    ninety-eight,    was   vested    in   Aaron 
Wood.     And  it  could   not  IK>  affected  by  the 
deed  to  Mulhollen,  of  the  twenty -sixth  Decem- 
ber, 1793,  there  being  then  an  outstanding  and 
subsisting  title  in  Wood,  under  the  first  lease.  , 

2.  There  is  no  evidence  that  the  first  lease 
was  surrendered,  bj  any  express  or  written 
contract  for  that  purpose.  By  the  tenth  sec-  \ 
tion  of  the  statute  for  the  prevention  of  frauds, 
a  surrender  of  a  lease  or  interest  in  land  must 
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be  in  writing.  (Sess.  10,  ch.  44;  2  R.  S.,  134, 
sec.  6.)  On  the  contrary,  the  evidence  of  the 
giving  up  and  destroying  the  lease  shows  that 
there  was  not  a  surrender  in  writing.  The 
word  "  surrender,"  ex  vi  termini,  means  a  sur- 
render in  writing.  If  an  express  surrender  is 
relied  upon  by  the  defendant,  he  is  bound  to 
show  it  in  writing.  The  *acceptance  [*399 
of  a  new  lease  does  not  necessarily  imply  a 
surrender  of  the  old.  In  Wilson  v.  Sewcdl 
(Burr.  Rep.,  1975,  1980;  and  see  Hutton,  105; 
Sir  Wm.  Jones'  Rep.,  405,  406 ;  1  Saund.,  236 
c,  note  9)  the  court  say  that  the  acceptance  of  a 
bad  lease  is  not  an  implied  surrender  of  a 
good  one. 

In  the  case  of  Roe  v.  York  (6  East,  86)  the 
subject  as  to  the  surrender  of  leases  is  fullv 
discussed,  and  all  the  authorities  are  cited.  It 
is  there  held  that  the  mere  canceling  or  de- 
stroying a  lease  is  not  a  surrender  of  the  term; 
and  though  a  new  lease  was  given,  expiessly 
in  consideration  of  the  surrender  of  the  old, 
yet  as  the  lessor  had  no  power  to  give  such  a 
lease,  the  acceptance  of  the  second  lease  was 
not  deemed  a  surrender  of  the  first,  though 
the  lessee  knew  of  the  defect  of  power. 

In  order  that  the  acceptance  of  a  new  lease 
should  produce  a  surrender  of  a  former  one, 
it  should  be  for  the  same  thing,  or  same  prem- 
ises. (Co.  Litt.,  338  a,  note  2;  Shep.  Touch., 
301.) 

Again,  if  Hamilton's  deed  to  Mulhollen  in- 
cluded the  premises,  then  there  was  no  rever- 
sion in  Hamilton,  on  which  the  surrender 
could  operate.  A  surrender  is  the  yielding  up 
of  an  estate  for  life,  or  for  years,  to  him  who 
has  the  immediate  estate  in  reversion  or  re- 
mainder. (3  Bac.  Abr.,  457,  Leases,  8;  1 
Saund.,  235  c,  nbteQ;  Co.  Litt.,  337  a,  n.  2.) 

Whether  the  delivering  up,  or  canceling  a 
lease  or  deed,  could  extinguish  the  estate,  ap- 
pears to  have  been  much  discussed  in  England 
(Co.  Litt.,  338,  note  1 ;  Gilb.  Rep.,  236  ;  2  Ch. 
Ca-s.,  100;  20  Vin.  Abr..  143,  Surrend.,  L,  pi. 
10  ;  2  Johns.  Rep.,  84,  87) ;  but  it  is  now  fully 
settled  that  it  does  not ;  and  that,  since  the 
statute  of  frauds,  it  must  be  in  writing. 

Again,  if  the  premises  had  not  been  except- 
ed  m  the  deed  to  Mulhollen,  and  there  had 
been  a  technical  surrender  of  the  lease  to 
Wood,  Hamilton  would  not  have  been  es- 
topped, as  between  him  and  Mulhollen,  to 
aver  the  truth,  that  the  title,  being  then  in 
Wood,  could  not  pass  to  Mulhollen.  Where 
an  estate  passes  by  deed,  an  estoppel  cannot 
arise  on  it.  If  A,  a  tenant  for  the  life  of  B, 
lease  for  years,  and  he  purchases  the  rever 
sion,  and  U  dies  before  the  expiration  of  the 
lease,  A  is  not  estopped,  but  may  confess  and 
iivoid.  (C'o.  Litt.,  43  it,  47  b';  Bac.  Abr., 
Leases,  O;  8  Term  Rep.,  487;  1  Burr.,  125.) 

*Estoppelson  conveyances  with  war  [*4OO 
ranty  were  introduced  to  prevent  a  circuit}-  of 
action.  (Co.  Litt.,  265  <t.)  The  doctrine  is, 
that  the  grantor  shall  not  allege  that  nothing 
passed  by  his  deed,  thereby  making  it  a  nulli- 
ty; but  he  may  allege  that  so  great  an  estate 
did  not  pass.  And  if  the  defect  of  title  is  re- 
cited in  the  conveyance,  there  is  no  estoppel. 
(1  Lord  Kaym..  725).) 

3.  Mulhollen  never  claimed  the  waters  of 
the  creek,  or  pretended  to  dispose  of  them  ; 
and  he  is  estopped  by  the  deed  of  November 
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twenty-three,  1796,  to  set  up  any  mills,  or  to 
assert  any  title  to  the  waters. 

4.  The  deed  of  the  twenty-sixth  December, 
1793,  from  Hamilton  to  Mulhollen,  being  a 
voluntary  deed  of  gift,  with  a  mere  nominal 
consideration  of  five  shillings,  is  void  under 
the  statute,  as  to  the  subsequent  lease  to  Wood, 
which  was  given  for  a  valuable  consideration. 
A  voluntary  conveyance  is  void  against  a  sub- 
sequent purchaser,  for  a  valuable  considera- 
tion, though  such  subsequent  purchaser  had 
notice  of  the  voluntary  conveyance.  Though 
the  universality  of  this  proposition  was  once 
questioned  in  England,  it  is  now  settled,  as 
being  a  necessary  doctrine  to  guard  against 
fraud.  (Newland  on  Contracts,  391  ;  Rob.  on 
Fraud.  Convey.,  66,  213;  Shep.  Touch.,  62, 
63,  Deeds,  d,  4;  Cowp.,  278;  5  Co.,  60;  2 
Bro.  Ch.  Cas.,  148.)  The  words  "purchasers 
for  money  or  other  good  consideration,"  in  the 
third  section  of  our  statute  (sess.  10,  ch.  44), 
and  "for  good  consideration,  and  bona  fide," 
used  in  the  sixth  section,  are  the  same  words 
as  are  used  in  the  statute  of  twenty-seventh 
Eliz.,  ch.  4. 

A  consideration,  to  be  valuable,  within  the 
statute,  must  be,  in  some  degree,  adequate. 
Five  shillings,  and  other  valuable  considera- 
tions, have  not  been  held  to  amount  to  a  valu- 
able consideration,  within  the  twenty-seventh 
Eliz.  (Sugden's  Law  of  Vend.,  431 ;  Rob.  on 
Fraud.  Convey.,  373;  Cro.  Eliz.,  445;  Salk., 
94.) 

A  consideration  which  would  raise  a  use  to 
support  a  bargain  and  sale  is  not  sufficient  to 
create  a  valuable  consideration  within  that 
statute.  (Rob.  on  Fraud.  Convey.,  474.)  A 
lease  on  which  rent  is  reserved  is  considered 
as  a  revocation  of  a  voluntary  conveyance. 
(Cro.  Jac.,  180.) 

4O1*]  *5.  It  may  be  obje'cted  that  the  lease 
to  Wood,  not  being  registered  or  deposited, 
pursuant  to  the  Act  of  January,  1794,  extend- 
ed to  May,  1795,  is  void.  But  there  was  no 
tice  to  Mulhollen  of  the  lease,  which  is  equiv- 
alent to  a  registry  of  it.  (4  Cruise's  Dig.,  353; 
Newland  on  Cont.,  509;  1  Str.,  664;  3  Atk., 
646;  2  Ves.,  655;  Amb.,  624.) 

Messrs.  Clark  and  Platt,  contra.  The  lessors 
were  bound  to  show  a  good  title.  The  de- 
struction of  the  old  lease  and  its  contents 
ought  to  have  been  fully  proved.  The  execu- 
tion of  the  first  pretended  lease  was  not  proved 
(3  Johns.  Rep.,  303;  Gilb.  on  Ev.,  98),  and 
none  of  the  witnesses  speak  of  its  contents 
with  any  certainty.  The  acceptance  of  a  new 
lease  bv  Wood  shows  that  he  did  not  rely  on 
the  old*  lease,  in  order  to  cover  the  banks  of 
the  creek,  and  the  mill  seats.  The  surrender 
by  Aaron  Wood  of  the  original  lease,  in  Janu- 
ary, 1794,  inured  to  the  benefit  of  Mulhollen, 
the  reversioner.  The  evidence  is  sufficient  to 
warrant  the  conclusion,  that  this  surrender 
was  by  deed,  or  note  in  writing,  according  to 
the  statute. 

If  it  was  not  in  writing,  it  was  a  surrender 
by  act  and  operation  of  law.  Surrenders  in  law, 
or  surrenders  by  implication,  remain  as  before 
the  statute. 

Surrenders  are  favored  in  law.  (Co.  Litt., 
238  a.)  No  particular  words  are  necessary  to 
constitute  a  surrender  ;  it  may  be  collected 
from  the  intention  of  the  parties,  appearing  on 
684 


the  instrument  executed  by  them.  (Shep. 
Touch.,  305.)  It  is  a  species  of  common  law 
conveyance,  and  operates  by  merger  of  the  less 
estate  in  the  greater. 

Delivering  up  a  lease,  and  taking  a  new 
lease  in  writing,  is  a  valid  surrender,  the  new 
lease  being  of  equal  notoriety  with  a  formal 
surrender  in  writing.  (Gilb.  Eq.  Rep.,  236  ;  4 
Bac.  Abr.,  Leases,  212. 

If  a  lessee  for  years  takes  a  lease  of  the  same 
premises,  without  delivering  up  the  old  lease, 
it  is  a  surrender  by  operation  of  law.  (Co.  Litt., 
337ft;  Harg.  &  Butler's  notes;  2  Roll.  Abr., 
495.)  Fortior  et  equlvr  est  dispotritio  legiequrtm 
hominis. 

A  surrender  operates  without  an  express  ac- 
ceptance, or  even  notice  to  the  reversioner. 
His  assent  is  implied.  *It  is  like  seal-  [*4O2 
ing  a  bond  to  a  person,  in  his  absence,  which 
makes  a  valid  obligation  immediately,  without 
notice,  and  can  be  annulled  only  by  an  express 
refusal.  (2  Salk..  618;  Bro.  P.  C.,  150,  151  ; 
S.  C..  Co.  Litt,.  338  ft.) 

In  Mellew  v.  May  (Cro.  Eliz. ,  873  ;  Moore, 
636;  Keb.,  285),  it  was  held  that  if  a  lessee 
takes  a  new  lease  of  the  same  land,  it  is  a  sur- 
render of  the  first  lease,  although  the  second 
lease  be  void,  from  any  defect  in  the  making 
of  it ;  for  the  acceptance  of  the  new  lease  is  a 
surrender  of  the  old,  which  cannot  be  set  up, 
although  nothing  was  received  for  it.  A  con- 
tract for  a  new  lease  is  good  evidence  to  a  jury 
of  a  surrender. 

The  cases  cited  by  the  plaintiff's  counsel, 
from  Burrow,  Sir  William  Jones,  and  6  East, 
all  rest  on  the  ground  of  fraud  ;  there  was  a 
suppresfsio  reri.  They  are  not  applicable  to  the 
present  case,  where  there  is  no  pretense  of 
fraud,  but  a  fair  disclosure  of  the  previous 
conveyance  to  Mulhollen.  The  second  lease  is 
good  and  operative  for  all  that  part  of  the 
land,  not  previously  sold  to  Mulhollen.  No 
injury  is  done  to  the  lessee,  who  is  not  obliged 
to  pay  rent  for  the  part  in  the  possession  of 
Mulhollen. 

Again,  here  was  no  possession  or  rent  paid  for 
sixteen  years ;  and  after  so  long  and  quiet  pos- 
session fey  another,  a  surrender  or  regular  re- 
entry will  be  presumed.  (2Caines,  382  ;  1  Ch. 
Rep..  108  ;  IVern.,  132,  195.) 

The  cases  cited  by  the  plaintiff's  counsel  to 
show  that  Hamilton  was  not  estopped  from 
denying  the  effect  _  of  his  deed  to  Mulhollen, 
have  no  application  to  the  present  case  ;  be- 
cause the  delivering  up  the  old  lease,  and  tak- 
ing a  new  one,  did  not  operate  as  an  assign- 
ment to  Hamilton,  but  as  a  surrender  to  Mul- 
hollen, the  reversioner.  The  term  was  merged 
or  extinguished,  not  assigned. 

The  deed  of  the  twenty-sixth  December, 
1793,  from  Hamilton  to  Mulhollen,  was  for  a 
valuable  consideration,  the  returning  a  deed  of 

fift  of  other  lands,  and  five  shillings.  It  must 
e  intended  that  the  deed  of  gift  was  duly  as- 
signed, when  the  exchange  was  made.  If  not, 
a  court  of  chancery  would  compel  Mulhollen 
to  execute  a  conveyance,  on  the  ground  of  a 
performance  by  Hamilton  ;  and  this  court  niay 
*presume  that  to  be  done  which  ought  [*4O& 
to  have  been  done,  and  which  the  party  might 
be  compelled  to  do. 

But  admitting  it  was  a  mere  voluntary  con- 
veyance, it  cannot  be  impeached  by  a  subse- 
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quent  deed  for  a  valuable  consideration  ;  un- 
less the  second  purchaser  is  a  creditor,  who 
has  been  defrauded  by  such  voluntary  con- 
veyance. 

Again,  the  leases  to  Wood  were  void,  be- 
cause not  registered  or  deposited  according  to 
the  Act  of  1795.  (2  Rev.  Laws,  262.) 

Hamilton's  deed  of  the  twenty-third  Novem- 
ber, 1796,  was  produced  at  the  trial,  on  the 
part  of  the  plaintiff ;  and  there  was  no  evi- 
dence of  Mulhollen's  assent  to  it.  If  he  did 
assent,  as  it  was  for  the  same  premises,  it 
amounted  to  a  confirmation,  not  a  surrender, 
of  the  first  deed. 

The  claim  or  right  to  the  mill-stream  and  its 
banks,  for  the  use  of  mills,  is  a  mere  incor- 
poreal hereditament  (4  Johns.  Rep.,  83),  and 
cannot  be  recovered  in  an  action  of  ejectment. 
The  right  was  contingent,  and  for  a  special 
purpose,  and  did  not  include  a  right  to  the 
soil.  By  a  grant  of  a  stream  of  water,  the  soil 
does  not  pass.  (Co.  Litt.,  46.)  If  by  any 
natural  cause,  the  stream  should  be  diverted  or 
dried  up,  the  bed  of  the  stream  and  the  banks 
would  belong  absolutely  to  the  grantor,  as  if 
no  such  lease  had  ever  been  made. 

The  notices  given  by  Butler  and  Phillips  can 
have  no  effect ;  for  they  showed  no  title  in 
themselves,  or  under  Wood.  They  are  to  be 
regarded  as  mere  strangers  to  the  defendant. 

It  the  evidence  is  fairly  weighed,  the  bal- 
ance will  be  found  in  favor  of  the  supposition 
that  the  original  lease  did  not  include  the 
stream  throughout  the  whole  lot,  but  only  so 
far  as  the  two  hundred  acres  extended. 

Again,  there  is  another  and  conclusive  ob- 
jection to  the  plaintiff's  claim.  Aaron  Wood 
having  voluntarily  destroyed  the  original  lease, 
has  thereby  destroyed his'title.  (Shep.  Touch., 
70;  Dyer,  112;  Bac.  Abr.,  Leases,  T;  Gilb. 
on  Ev.,  103,  113 ;  11  Co.,  27  b ;  4  Com.  Dig., 
Fait,  E.)  He  cannot  be  allowed  to  give  parol 
evidence  of  its  contents.  Unless  he  can  show 
that  the  lease  was  destroyed  without  his  own 
4O4-*]*  fault  or  assent,  he  must  be  held  to 
the  strict  rule  which  requires  the  highest  kind 
of  evidence  ;  otherwise,  the  party  might  al- 
ways elect  whether  to  produce  the  highest  or 
the  lowest  species  of  evidence. 

Per  Curiam.  The  claim  of  Wood  to  the 
premises  is  founded  on  the  supposed  lease  of 
the  twelfth  of  December,  1793,  and  the  lease 
of  the  twenty-ninth  of  January,  1794.  He 
shows  no  other  title  than  what  one  or  the  other 
of  these  leases  may  give  him. 

1.  As  to  the  lease  of  1793.  This  lease  was 
voluntarily  surrendered  by  Wood  to  the  agent 
of  Hamilton,  the  lessor,  and  destroyed  on  the 
twentv-ninth  of  January,  1794,  when  he  ac- 
cepted of  a  new  lease.  Admitting  that  this 
lease  was  not  surrendered,  in  due  form  of  law,1 
according  to  the  requistion  of  the  statute  of 
frauds,  so  as  to  devest  Wood  of  Ins  interest 
under  it,  yet  the  existence  and  contents  of  this 
lease  were  not  proved  witli  sufficient  certainty 
to  justify  the  plaintiff's  claim.  As  Wood  vol- 
untarily surrendered  this  deed  to  be  destroyed, 

1.— If  a  leswe  for  years  or  for  life  accent  a  new 
lease,  or  a  grant  in  fee  of  the  sum*'  premlaes,  this, 
without  any  actual  surrender  of  the  old  lease.  Is  a 
surrender  of  it  in  law.  Livingston  v.  Potts,  It! 
Johns.  Hep- 28:  Van  Kennelaer'i  Heirs  v.  I'cnni- 
inan,  8  Wendell,  509. 
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he  ought  not  to  avail  himself  of  any  obscurity 
or  uncertainty,  in  respect  to  its  contents. 
Every  difficulty  and  presumption  ought  to  be 
turned  against  him.  He  ought  not  to  recover 
any  land  under  that  lease,  but  what  appears, 
with  absolute  precision  and  certainty,  to  have 
been  covered  by  it.  And  what  is  the  testimony 
on  this  point  ?  The  proof  of  the  execution  of 
the  lease  is  very  loose.  T.  M.  Wood  says 
that  he  thinks  that  he  subscribed  it  as  a  wit- 
ness ;  and  there  is  much  less  proof  that  his  in- 
strument was  an  actual  lease  or  conveyance  of 
the  land.  Philips,  who  saw  it  once,  "was  not 
positive  whether  it  was  a  lease,  or  only  a  con- 
tract for  a  lease  ;  and  Platt,  who  received  it, 
when  surrendered,  is  equally  uncertain  on  this 
point.  But  the  location  and  extent  of  the 
lands  conveyed  is  shrouded  in  absolute  uncer- 
tainty. T.  M.  Wood  says  it  was  for  two  hun- 
dred acres,  in  the  southeast  corner  of  the  lot, 
but  whether  it  was  to  include  the  whole  creek, 
he  *could  not  say,  though  that  was  his  [*4OI> 
impression.  The  land,  he  says,  had  not  then 
been  surveyed.  I.  Foster,  who  saw  it  in  De- 
cember, 1793,  was  not  certain  whether  it 
secured  the  banks  of  the  creek  further  than  the 
extent  of  the  two  hundred  acres  ;  and  he  said 
it  was  not  to  extend  further  north  than  the 
south  bounds  of  Stephens'  land  ;  but  that  as 
the  creek  had  not  then  been  traversed,  it  was 
not  known  whether  the  two  hundred  acres 
would  run  over  the  creek,  or  not.  E.  Philips 
confirms  the  grant  of  the  same  bounds,  though 
he  adds  that  he  did  not  remember  the  bounds 
exactly. 

To  support  a  claim  to  the  creek  and  lands  of 
the  defendant,  after  a  lapse  of  sixteen  years, 
upon  such  proof  of  the  contents  of  a  lease,  so 
long  ago  voluntarily  destroyed,  by  the  con- 
sent of  the  party  himself,  and  when,  perhaps, 
the  evidence  of  a  valid  surrender  in  writing  ex- 
isted on  the  lease,  would  be  to  create  an  ex- 
travagant and  dangerous  precedent.  It  was 
incumbent  on  the  plaintiff  to  have  stated  its 
bounds  with  precision,  or  to  have  shown  the 
reduction  of  those  vague  bounds  to  certainty, 
by  an  actual  location  at  the  time.  There  would 
not  have  been  any  inducement  to  the  sur- 
render,and  for  such  anxiety  as  Wood  discovered 
for  a  new  lease  in  January,  1794.  if  the  first 
lease  covered  the  creek  in  question.  The 
plaintiff  ought  now  to  be  confined  to  such  loca- 
tion of  the  two  hundred  acres,  in  and  adjoin- 
ing the  southeast  quarter  of  the  lot,  as  can  be 
made  consistently  with  the  defendant's  right  ; 
and  there  is  land  enough  for  such  a  location.  It 
is  not  improbable  that  the  quantity  of  acres 
may  have  depended  on  the  contents  of  the 
land  within  certain  definitive  bounds,  such, 
for  instance,  as  south  of  Stephens'  land,  and 
east  of  the  creek  ;  and  this  supposition  is  the 
more  plausible,  because  it  appears  that  Wood 
never  actually  exerted  any  ownership  or  pos- 
session further  west. 

The  title,  then,  to  the  premises,  as  founded 
on  the  first  lease,  must  fall  to  the  ground,  and 
this  source  of  title  *was  properly  [*4O<i 
abandoned  upon  the  argument,  by  one  of  the 
counsel  for  the  plaintiff. 

2.  The  cause  depends  upon  the  operation 
and  extent  of  the  deed  to  Mulliollen,  of  the 
twenty-sixth  of  December,  1793;  for  if  that  deed 
does  not  cover  the  premises,  the  second  lease 
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to  Wood  undoubtedly  does.  No  well  founded 
objection  can  be  made  to  the  validity  of  this 
deed,  and  the  single  inquiry  is  touching  its  ex- 
tent. It  conveys  the  whole  lot  with  the  excep- 
tion of  Stephens'  two  hundred  acres,  and  "two 
hundred  acres  to  M.  Wood,  and  Kosemark's 
forty  acres,  both  being  taken  off  the  southeast 
corner  of  said  lot."  This  deed  clearly  conveys 
the  land  in  dispute,  unless  it  be  contracted  by 
the  exception.  But  Stephens'  two  hundred 
acres  in  the  northeast  corner,  and  the  other  two 
hundred  arid  forty  acres,  can  all  be  located, 
without  any  violent  construction,  so  as  not  to 
touch  the  creeks,  mills,  or  possessions  of  the 
defendant.  In  a  case  in  which  the  location  of 
the  two  hundred  acres  is  so  extremely  vague, 
this  ought  to  be  done,  because  the  possessions 
taken  at  the  time  are  to  be  considered  as  a  prac- 
tical location,  by  the  mutual  consent  of  the 
parties.  It  is  an  old  principle  of  law.  that  ex- 
ceptions in  a  deed,  and  every  uncertainty,  are 
to  be  taken  favorably  for  the  grantee.  (Co. 
Litt.,  183  a ;  9  East,  15 ;  3  Johns.  Rep.,  387.) 
Now  it  appears  that  Mulhollen  took  possession 
immediately,  under  his  deed,  and  that  exclu- 
sive possession  has  been  had,  and  valuable 
improvements  made,  under  that  deed,  on  the 
lands  in  question,  and  that  Wood,  and  those 
under  him,  have  never  possessed  westerly  of 
the  creek,  and  of  Stephens'  two  hundred  acres. 
He  ought,  then,  at  this  day,  to  be  restrained 
from  setting  up  any  new  location,  not  abso- 
lutely necessary  to  give  him  his  quantity  of 
land,  and  which  invades  the  possession  of  the 
defendant.  Mulhollen's  deed  shows  that  the 
title  to  such  possession  is  out  of  the  lessors  of 
the  plaintiff.  Judgment  ought,  therefore,  to 
be  rendered  for  the  defendant. 

Judgment  accordingly. 

Cited  in— 2  Wend.,  524 ;  11  Wend.,  621 ;  16  Wend.. 
313 ;  6  Hill,  457  ;  5  N.  Y.,  40 ;  19  Barb.,  192  :  34  Barb., 
568 ;  4  McLean,  393. 


fered.  It  would  be  unreasonable  and  unjust 
to  deprive  the  party  of  the  benefit  of  a  ma- 
terial witness,  when  his  interest  can  be  thus 
discharged,  without  injury  to  the  other  par- 
ty. Sound  and  legal  discretion  require  that 
it  should  be  done.  It  is  the  practice  for  the 
court  to  discharge  the  bail  upon  application, 
when  he  is  wanted  as  a  witness  for  the  defend- 
ant. (Sty.,  385.) 

Judgment  reversed. 

Cited  in-3  Cow.,  251 ;  3  Wend.,  379 ;  20  Wend.,  218 ; 
16  N.  Y.,  446. 


4O7*]     *IRWIN  v.  CARYELL. 

Mute-rinl  Witness — Security  for  Debt — Excluded 
— Error. 

Where  a  person  who  is  security  for  the  defendant* 
in  an  action  before  a  justice,  is  a  material  witness 
for  the  defendant,  he  ought  to  be  discharged,  and 
new  security  taken,  so  that  the  defendant  may  have 
the  benefit  of  his  testimony. 

Citation— Sty.,  385. 
TN  error,  on  certiorari,  from  a  justice's  court. 

Caryell  sued  Irwin  for  work  and  labor  per- 
formed for  him.  The  defendant  pleaded  non 
axsumpnit  and  a  set  off.  The  trial  was  post- 
poned, at  the  instance  of  Irwin,  and  security 
given.  At  the  trial,  the  defendant  called  the 
security  as  a  witness,  and  prayed  that  he  might 
be  discharged  as  security,  and  another  person, 
then  offered,  betaken  in  his  stead  ;  but  the  mo- 
tion was  denied,  and  the  witness  rejected.  The 
jury  found  a  verdict  for  the  plaintiff,  on  which 
the  justice  gave  judgment. 

Per  Curiam.  The  justice  ought  to  have  re- 
leased the  bail,  by  taking  the  other  security  of- 

:>xr, 


BUSH  v.  BARNARD. 

Statute  of  Limitation* — Debt  Barred — Promise  to 
Pay  Specific  Articles — Held  Conditional. 

Where  A  promised  to  pay  a  debt  barred  by  the 
statute  of  limitations,  in  certain  specific  articles,  it 
was  held  that  the  promise  was  conditional,  and 
that  the  plaintiff  was  bound  to  show  that  he  of- 
fered, and  was  ready  to  accept,  the  specific  article. 

Citation— 4  Esp.  N.  P..  36. 

THIS  was  an  act  of  asmmpstt,  on  two  prom- 
issory notes,  made  by  the  defendant, 
dated  at  Boylston,  in  the  State  of  Massachus- 
etts, the  first  March,  1794,  each  for  twenty 
pounds,  the  one  payable  on  demand,  the  other 
in  six  *years.  The  defendant  pleaded  [*4O8 
the  general  issue,  and  the  statute  of  limitations. 

The  cause  was  tried  before  Mr.  Justice  Van 
Ness,  at  the  Oneida  Circuit,  in  June  last. 

The  notes  being  proved,  the  plaintiff,  in  or- 
der to  show  an  acknowledgment  of  the  debt, 
offered  to  prove  that  a  short  time  before  the 
commencement  of  the  suit,  the  defendant,  in 
conversation  with  the  plaintiff,  in  relation  to 
an  adjustment  or  compromise  of  the  plaintiff's 
demand,  offered  to  pay  him  the  amount  of  the 
note  in  specific  articles.  But  it  appearing  that 
the  witness  offered  had  heard  nothing  between 
the  parties,  except  what  passed  in  a  treaty  for 
a  compromise,  the  judge,  on  the  objection  of 
the  defendant's  counsel,  rejected  the  testimony, 
and  the  plaintiff  submitted  to  a  nonsuit. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Lynch  for  the  plaintiff. 

Mr.  Gold,  contra. 

Per  Curium.  The  promise  which  was  of- 
fered to  be  proved  was  a  conditional  promise  : 
and  the  plaintiff  was  bound  to  show  that  he 
had  offered,  and  was  ready  to  accept,  the  spe- 
cific articles.  In  the  case  of  Davis  v.  Smith  (4 
Esp.  N.  P.  Cases,  36)  it  was  ruled  that  a 
promise  to  pay  a  debt,  barred  by  the  statute  of 
limitations,  when  able,  was  a  conditional 
promise,  and  the  plaintiff  was  bound  to  show 
that  the  defendant  was  of  sufficient  ability  to 
pay  the  debt.  This  case  comes  within  the 
principle  of  that  decision,  and  the  court  deny 
the  motion  on  that  ground,  without  touching 
the  point  raised  at  the  trial. 

Motion  denied. 
Cited  in— 15  Wend.,  287  :    1  Denio,  249 ;  9  N.  Y.,  92  ; 


21  Hun,  449. 
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4O9*] 


*LOW  v.  RICE. 


Justice's  Court — Jurisdiction —  Tavern. 

Where  a  justice,  after  a  suit  was  commenced, 
moved  into  a  part  of  the  house  where  a  tavern  was 
kept,  and  there  tried  the  cause,  while  the  tavern 
was  kept  in  the  other  part  of  the  house ;  held  that 
the  justice,  under  the  twentieth  section  of  the  act 
(34th  sess.,  ch.  165),  had  no  jurisdiction  ;  and  his 
judgment  was  reversed, 

Citation— Act,  sess.  24,  ch.  165,  sec.  20. 

N  error,  on  ceriiorari,  from  a  justice's  court. 


I 


Low  sued  Rice  before  the  justice.  There 
was  a  trial  by  jury,  and  a  verdict  for  the  de- 
fendant. Before  the  trial,  the  justice  moved 
into  the  house  of  one  Morse,  who  kept  a 
tavern.  He  occupied  one  end  of  the  house, 
but  the  whole  communicated,  in  the  inside,  by 
a  passage,  and  Morse  continued  keeping  tavern 
at  the  time  of  the  trial. 

Per  Curiam.  The  justice,  at  the  time  of  the 
trial  and  judgment,  lived  in  a  house  in  which 
a  tavern  was  kept,  and  he  had  no  jurisdiction; 
for  the  statute  (sess.  24,  ch.  165,  sec.  20)  says 
that  no  such  justice  "shall  try  any  cause  by 
virtue  of  this  act."  To  say  that  living  as  he 
did  was  not  living  in  a  house  where  a  tavern 
was  kept,  would  be  to  repeal  the  law,  by  al- 
lowing it  to  be  evaded,  on  the  most  flimsy  pre- 
texts. The  justice  moved  into  the  house  after 
the 'suit  was  commenced,  and  before  the  trial. 
The  plaintiff's  appearing  and  going  to  trial, 
will  not  give  jurisdiction  where  there  was 
none  by  law. 

Judgment  reversed. 

Distinguished— 2  Barb.,  325. 

Cited  in— 13  Johns.,  218;  21  Wend.,  65;  3  N.  T., 
552 ;  41  Barb.,  207 ;  9  Leg.  Obs.,  50. 


PEASE  v.  GLEASON. 

Discretion  of  Justice — Abuse  of,  is  Error. 

Where  a  justice  has  a  discretion,  as  to  adjourning1 
a  cause,  nothing  but  an  abuse  of  such  discretion  will 
be  regarded  as  error. 

N  error,  on  certiorari,  from  a  justice's  court. 


I 


Gleason  sued  Pease  in  an  action  of  trespass. 
There  was  a  trial  by  jury,  and  a  verdict  for 
the  plaintiff  for  eleven  dollars  and  eight  cents, 
on  which  the  justice  gave  judgment. 

On  the  return  to  {\\ccertiorari,  the  objection 
was  that  the  justice,  on  affidavit  of  Gleason, 
adjourned  the  cause  for  two  hours,  after  the 
4-1O*]  jury  were  balloted,  to  enable  *the 
plaintiff  to  procure  witnesses;  and  he  admitted 
an  attorney  to  act  for  the  plaintiff,  on  proof  of 
his  absence  from  the  county. 

Per  Curium.  The  adjournment  was  no  ser- 
ious inconvenience,  and  it  rested  in  the  discre- 
tion of  the  justice,  which  was  not  abused  in 
this  case.  There  is  no  evidence  of  it.  The 
proof  of  the  absence  of  the  party  satisfied  t In- 
justice, and  that  WHS  sufficient. 

Judgment  affirmed. 

Cited  in-  3  Hill,  328. 
JOHNS.  HEP.,  8. 


JAMES  v.  WALRUTH. 

Action  of  Debt  on  Award — Service  of  Copy  of 
Award  and  Declaration — Award  set  Forth 
Varied  from  the  Oyer — How  Variance  taken 
Advantage  of. 

In  an  action  of  debt  on  an  award,  true  copies  of 
the  bond  and  award  were  served,  with  the  declara- 
tion on  the  defendant's  attorney :  but  the  award 
set  forth  in  the  declaration  varied  from  the  oyer, 
and  from  that  contained  in  the  JVisf  Priua  record. 
The  defendant  pleaded  no  such  award,  and  a  ver- 
dict was  found  for  the  plaintiff. 

It  was  held,  that  if  the  defendant  meant  to  avail 
himself  of  the  variance  between  the  award  set  forth 
in  the  declaration  and  the  oyer,  he  should  have  de- 
murred specially,  instead  of  pleading  no  award : 
and  that,  as  the  proof  corresponded  with  the  JVfei 
Prius  record,  at  the  trial,  the  defendant  was  too 
late  to  take  advantage  of  the  variance,  nor  could 
the  verdict  be  set  aside,  on  the  ground  of  surprise, 
as  the  oyer  contained  a  true  copy  of  the  award. 

Citations— 1  Ld.  Raym.,  715 ;  1  Salk.,  73. 

THIS  was  an  action  of  debt  on  an  award. 
The  declaration,  after  setting  forth  the 
penalty  of  the  bond,  counted  on  the  condi- 
tion, submission  and  award.  After  stating 
the  submission  of  all  controversies,  &c., 
between  the  parties,  to  three  arbitrators,  and 
to  abide  the  award  of  them,  or  any  two  of 
them,  &c.,  "then  the  obligation  to  be  void, 
or  otherwise  to  remain  in  full  force  and 
virtue,"  it  proceeded,  "  and  whereas,  there 
was  also  a  suit  depending,"  «fcc.,  "against 
the  plaintiff,  in  favor  of  David  Fisk, 
&c.,  the  said  arbitrators  were  also  to  take  the 
said  suit  into  consideration  and  award,"  &c. 
(setting  forth  the  award,  &c.)  The  defendant 
pleaded  no  such  award,  on  which  issue  was 
joined.  The  case  set  forth  the  declaration, 
bond  and  condition  and  award  ;  and  it  ap- 
peared that  the  declaration  served  on  the  de- 
fendant's attorney  differed  from  that  contained 
in  the  Nisi  Pi*ius  record,  as  to  the  amount 
awarded  ;  and  that  the  suit  of  David  Fisk, 
*against  James,  was  also  included  in  [*411 
the  condition  of  the  bond  of  submission.  The 
defendant's  counsel  objected  to  the  variance  at 
the  trial.  It. was  admitted  that  true  copies  of 
the  bond  and  award  had  been  served  on  the 
defendant,  with  the  declaration  ;  and  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  on  a  case  agreed  upon  by 
the  parties. 

Mr.  Cudy  for  the  plaintiff. 

Mr.  Gold,  contra. 

Per  Curiam.     The  case  does  not  profess  to 
state  the  testimony  given  at  the  trial.  It  is  im- 
possible to  discover,  from  this  very  defective 
case,  what  point  was  intended  to  be  reserved 
for  the  opinion  of  this  court,  except  it  be  the 
question   touching  the  variance  between  the 
declaration,  as  contained  in  the  A".  P.  record, 
and    the  declaration,  as   served  upon   the  de- 
j  fendant's    attorney.     But   as   true  copies    of 
|  the  bond  and  award  are  admitted  to  have  been 
!  served,  and  as  the  N.  P.  record  and  the  proof 
'  corresponded,  and   as  the  defendant,  instead 
!  of  demurring  specially,  for  the  variance  bc- 
j  twecn   the   award  as  set   forth  in  the  dcclara- 
i  tiou,  and  the  over  (which  ought  to  have  been 
I  the  course)  (1   Ld.    Raym.,  715  ;    1    Salk   73): 
'  pleaded  no  award,  he  comes  too  late  to  take 
advantage  of   the  variance.     Everything   ap- 
peared  correct   at    the     circuit.      The   judge 
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could  only  apply  the  testimony  to  the  plead- 
ings as  they  were  contained  in  the  record.  There 
was  no  surprise  upon  the  defendant,  as  there 
might  have  been,  if  the  declaration  and  over 
served  had  both  contained  the  same  mistake  ; 
nor  is  this  a  motion  to  set  aside  the  proceedings 
at  the  circuit,  on  the  ground  of  any  such  sur- 
prise. After  pleading  in  chief,  and  going  to 
trial  upon  the  merits,  the  defendant  now  at- 
tempts to  take  advantage  of  a  mere  clerical 
mistake  in  the  declaration,  which  could  not 
have  deceived  him  ;  for  not  only  was  the  over 
412*]  correct,  *but  the  true  sum  awarded 
was  mentioned,  in  two  different  places,  in  the 
same  declaration. 

There  might  have  been  a  question  whether 
the  plaintiff  was  entitled  to  recover  for  the 
cost*  of  the  two  suits  mentioned  in  the  award; 
but  as  the  amount  of  the  verdict  is  not  stated, 
it  cannot  be  discovered,  from  the  case,  whether 
the  costs  were  included  in  the  verdict,  and  no 
question  on  that  point  was  raised  at  the  trial. 

Judgment  for  the  plaintiff . 
Cited  in— 14  Johns.,  401 ;  1  Cow.,  676. 


THE  OVERSEERS  OF  THE  POOR  OF 
THE  TOWN  OF  NISKAYUNA 

«. 
THE  OVERSEERS  OF  GUILDERLAND. 

Order  for  Removal  of  Pauper — Direction  to  Con- 
stable— Must  be  Definite  by  Town — Appeal, 
by  whom. 

An  order  of  two  justices  of  A.,  for  the  removal  of 
a  pauper,  directed  the  constable  to  convey  and 
transport  him  to  the  town  of  W.,  being  the  place 
from  whence  he  last  came,  and  there  deliver  him  to 
a  constable  of  W.,  who  was  required  also  to  deliver 
him  to  the  next  constable ;  and  so  from  constable 
to  constable,  until  the  pauper^should  be  transport- 
ed to  the  place  of  his  last  legal  settlement,  if  any 
he  had.  in  the  State. 

The  pauper  was  delivered  to  a  constable  of  W., 
who  transported  and  delivered  him  to  a  constable 
of  N.  The  overseers  of  N.  appealed  to  the  General 
Sessions  from  the  order,  who  dismissed  the  appeal. 
It  was  held  that  the  order  had  no  force  beyond  the 
town  of  W.,  to  which  the  pauper  was  first  sent ; 
and  as  to  every  other  place  or  purpose,  was  void, 
for  uncertainty ;  and  that  N.,  not  being  bound  by 
such  an  order  to  receive  the  pauper,  had  no  right 
of  appeal,  having  acted  in  their  own  wrong. 

Where  paupers  are  to  be  sent  out  of  the  State,  by 
virtue  of  the  7th  section  of  the  act  (sess.  24,  ch. 
184),  the  justices  in  their  order  of  removal,  must 
designate  the  route  by  which  the  pauper  is  to  be 
transported,  and  not  leave  it  to  the  discretion  of 
constables,  who  are  mere  ministerial  officers,  who 
cannot  be  allowed  to  take  the  pauper  where  they 
please,  in  search  of  his  plaee  of  last  legal  settlement. 

A  RULE  was  granted,  by  the  court,  in  May 
-tJL  Terra,  requiring  the  Court  of  General 
Sessions  of  the  Peace  of  Albany  County,  to 
show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  hear  and  adjudicate  on 
an  appeal  to  the  said  sessions  from  an  order  of 
removal,  &c.  At  the  last  term,  the  Court  of 
Sessions  made  a  return,  that  at  a  court  of  ses- 
sions, held  the  twenty-second  of  February  last, 
an  appeal  by  the  overseers  of  the  poor  of  Nis- 
kayuna,  against  the  overseers  of  Guilderland, 
from  an  order  of  removal  made  by  two  justices 
of  Albany  County,  residing  in  Guilderland, 

NOTE.— See  statutes  of  the  several  States. 
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whereby  Jacob  Clute  and  his  wife  were  remov- 
ed to  Niskayuna,  was  heard.  The  order  ap- 
pealed from  was  dated  the  second  March,  1810, 
under  the  hands  and  seals  of  the  justices,  and 
stated  (upon  the  information  of  the  overseers 
of  the  poor  of  the  town  of  Guilderland) 
that  Clute  and  wife  had  come  to  reside  in 
*that  town,  not  having  obtained  a  le-  [*413 
gal  settlement  therein,  nor  produced  any  cer- 
tificate of  their  settlement  elsewhere,  and  that 
they  were  likely  to  become  chargeable,  &c. ; 
that  the  justices,  upon  due  proof  made  there- 
of, and  on  the  examination  of  the  said  Clute 
and  his  wife,  upon  oath,  adjudged  the  facts, 
as  stated,  to  be  true  ;  and  that  upon  such  exa- 
mination and  proof,  not  being  able  to  discover 
where  was  the  last  place  of  legal  settlement  of 
the  said  Clute  and  wife,  but  that  Clute  was 
born  and  had  once  been  legally  sett  led  in  Niska- 
yun.a,  and  that  he  had  lived  a  number  of  years 
in  the  town  of  Watervliet,  in  the  County  of 
Albany,  but  whether  he  had  gained  a  legal 
settlement  in  that  town,  they  could  not  discov- 
er, but  they  had  discovered,  upon  examina- 
tion and  proof  upon  oath,  and  therefore  ad- 
judged that  the  said  Clute  came  last  from  the 
town  of  Watervliet,  and  that  he  married  his 
wife  in  the  said  town  of  Guilderland.  And 
they,  having  been  ordered,  by  a  certain  day 
then  past,  to  remove  to  the  place  of  their  for- 
mer settlement,  and  having  neglected  and  re- 
fused to  do  so,  the  justices  directed  and  cpm- 
manded  the  constable  "to  convey  and  transport 
Clute  and  his  wife  to  the  town  of  Watervliet, 
being  the  town  from  whence  they  last  came, 
and  to  deliver  them  at  the  house  of  a  constable 
of  that  town,  who  was  also  required  to  receive 
them,  and  convey  them  to  the  next  constable, 
and  so,  from  constable  to  constable,  until  they 
should  be  transported  to  their  last  place  of  le- 
gal settlement,  if  such  can  be  found  in  this. 
State." 

It  was  admitted  that  Watervliet  to  which 
town  the  paupers  were  removed,  had  sent 
them  with  the  order  to  Niskayuna. 

A  preliminary  objection  was  made  by  the 
respondents,  before  the  Court  of  Sessions, 
that,  as  the  order  did  not  remove  the  paupers 
to  Niskayuna,  nor  make  any  adjudication 
that  that  town  was  the  last  place  of  their  legal 
settlement,  the  overseers  of  Watervliet  only, 
and  not  those  of  Niska\runa,  could  sustain  an 
appeal  from  the  *order,  if  any  could  [*4 1 4 
be  sustained.  Upon  hearing  the  counsel  on 
both  sides,  the  Court  of  Sessions  determined 
that  the  preliminary  objection  was  well  taken, 
and,  therefore,  dismissed  the  appeal. 

Mr.  Parker,  after  reading  the  return,  con- 
tended that  sufficient  cause  was  shown  against 
granting  a  mandamus.  It  appeared,  he  said, 
that  the  Sessions  had  adjudicated.  If  the  Ses- 
sions had  a  right  to  decide,  and  had  decided 
wrong,  a  mandamus  was  not  the  proper  reme- 
dy; but  the  proceedings  should  be  brought  to 
this  court,  by  certiorari.  (1  Johns.  Rep.,  54, 
330;  2  Johns.,  Rep.,  105;  3  Johns.  Rep.,  23; 
6  Johns.  Rep.,  92  )  The  superior  courts  will 
not,  in  the  summary  way  of  .a  mandamus,  look 
into  the  proceedings  of  an  inferior  court.  (1 
Burr.  Sett.  Cas.,  No.  263,  p.  844.)  If  the  mer- 
its of  the  order  and  adjudication  are  to  be  in- 
quired into,  it  should  be  when  the  whole  pro- 
ceedings are  brought  up  by  certiorari. 
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[Here  he  was  stopped  by  the  court,  who  de- 
sired to  hear  the  other  side.] 

Mr.  I.  B.  Yates,  contra. '  The  Court  of  Ses- 
sions made  no  adjudication.  They  did  not 
hear  or  decide  on  the  appeal,  but  dismissed  it, 
on  a  preliminary  objection,  as  to  the  right  of 
appeal.  A  mandamus,  therefore,  is  the  prop- 
er remedy.  It  is  a  command  from  the  higher 
court  to  an  inferior  court,  directing  them  to 
do  some  particular  thing  which  they  ought  to 
do.  (3  Bl.  Com..  110.)  In  all  the  cases  cited 
from  the  reports  of  the  decisions  of  this  court, 
the  court  below  had  heard  and  decided  on  the 
merits.  The  principle  of  the  English  decisions 
(2  Burr.  Sett,  Cases,  32,  844;  5  Term  Rep., 
477)  is  perfectly  analogous. 

jfr.  Parker  said  that  the  cases  cited  were 
those  in  which  the  court  refused  to  hear  an  ap- 
peal. Here  the  Sessions  decided  that  this 
was  not  a  proper  case  for  an  appeal.  It  was 
a  traveling  order,  but  if  there  was  a  right  of 
an  appeal  from  this  order,  it  belonged  to  Wa- 
tervliet  not  Xiskayuna.  But,  admitting  that 
415*]  this  court  will  now  enter  *into  the 
merits  of  the  case,  on  this  motion,  he  contend- 
ed, that  no  appeal  would  lie  from  such  an  or- 
der. It  is  not  an  order  of  settlement.  It  ad- 
judges no  place  to  be  chargeable  with  the  sup- 
port of  the  paupers.  The  only  adjudication 
is,  that  they  came  last  from  Watervliet, 
and  it  orders  them  to  be  removed  there.  It  is 
a  pass  warrant,  issued  pursuant  to  the  direc- 
tions of  the  seventh  section  of  the  Act  for  the 
Settlement  and  Relief  of  the  Poor  (sess.  24, 
ch.  184,).  The  order  does  not  adjudge  that 
the  last  place  of  legal  settlement  was  at  Xiska- 
yuna  ;  but  merely  states  that  Clute  was  born 
and  once  settled  there.  It  is  not  an  order  of 
settlement,  as  to  Xiskayuna,  unless  there  is  an 
express  adjudication  that  that  was  the  last 
place  of  his  legal  settlement.  It  is  what,  in 
England,  is  called  a  vagrant  pass,  from  which 
no  appeal  lies.  Burr.  Sett.  Cases,  No.  72,  74, 
263;  Cald.  Cases,  18.)  To  allow  appeals  from 
such  passes  or  orders,  would  produce  manifold 
inconvenience  and  vexation.  There  might  be 
a  hundred  appeals  from  one  order  of  removal. 
If  Xiskayuna  has  the  right  of  appeal,  every 
other  town  through  which  the  pauper  may  be 
passed  would  have  the  same  right.  If  any 
appeal  lies,  it  belongs  to  Watervliet,  the  town 
to  which  the  paupers  were  ordered  to  be  re- 
moved, by  the  overseers  of  Guilderland. 

Again,  the  statute  gives  the  right  of  appeal 
to  the  party  aggrieved.  Xow  Xiskayuna  could 
not  be  aggrieved  by  an  order  of  Guilderland 
to  remove  a  pauper"  to  Watervliet.  If  Water- 
vliet sent  the  paupers  to  Xiskayuna,  Guilder- 
land  is  not  responsible.  If  the  overseers  of 
Guilderland  can  be  made  answerable  in  this 
case,  they  would  be  equally  so  to  all  the  dif- 
ferent towns  through  which  the  pauper  might 
have  been  sent,  to  the  remotest  bounds  of  the 
State. 

\fr.  I.  Ii.  Ydtf*.  It  is  true  that  in  England 
the  general  rule  is,  that  an  appeal  will  not  1  e 
from  a  vagrant  pass;  but  the  English  statutes 
relative  to  the  establishment  of  the  poor,  will, 
on  a  comparison,  be  found,  in  many  of  the 
provisions,  essentially  different  from  our  act. 
4  Hi*]  The  seventeenth  section  *of  our  act 
gives  the  right  of  appeal  to  "every  person 
who  shall  think  himself  aggrieved  by  any 
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judgment  or  order  of  any  justice  or  justices 
of  the  peace,  or  by  warrant  of  removal  of  any 
poor  person."  By  the  Act  passed  March  thir- 
ty, 1810  (sess.  33,  ch.  109,  sec.  4),  on  hearing 
of  appeals,  under  the  Act  Relative  to  the  Set- 
tlement of  Paupers,  the  courts  of  general  sess- 
ions are  required  to  begin  de  now. 

Xo  construction  can  be  given  to  the  act  rela- 
tive to  the  settlement  of  the  poor,  as  to  orders 
for  a  direct  removal,  which  does  not  equally 
apply  to  orders  for  an  indirect  removal,  or 
pass  warrants.  The  statute  makes  no  distinc- 
tion between  them,  in  regard  to  the  right  of 
appeal.  Even  in  England  (Burr.  Sett.  Cas., 
105,  204,  Xo.  72,  74;  /*.  18,  844,),  there  are 
cases  of  appeals  from  vagrant  passes. 

Though  the  court  do  not  directly  decide  the 
point,  in  the  case  of  The  Overseers  of  Shawan- 
gunk  v.  The  Overseers  of  Mamakating  (1  Johns. 
Rep.,  54),  yet  it  may  be  fairly  inferred,  from 
the  case,  that  it  was  their  opinion  that  an  ap- 
peal would  lie  from  an  order  of  removal;  for 
the  counsel  made  the  distinction  between  the 
two  kinds  of  orders,  and  the  court  decided  on 
the  merits  of  the  case.  So  in  the  case  of  The 
Overseers  of  Newburgh  v.  The  Overseers  of  Platte- 
kill(\  Johns.  Rep.,  330),  the  counsel  raised  the 
objection  that  no  appeal  would  lie  from  such 
an  order;  and  the  court  decided  on  the  merits, 
without  taking  notice  of  the  objection  as  to  the 
right  of  appeal,  which  they  would  not  have 
done  had  they  supposed  the  objection  well 
founded. 

Then  has  any  other  town,  except  that  to 
which  the  pauper  is  tirst  sent,  if  aggrieved, 
the  right  of  appeal?  There  is  no  adjudication 
as  to  this  point;  and  it  must  rest  on  a  fair  con- 
struction of  the  act.  By  the  seventh  section, 
the  Legislature  had  in  view  the  removal  of 
paupers  who  had  no  place  of  legal  settlement 
in  the  State,  and  intended  that  the  towns 
through  which  the  pauper  was  to  pass  should 
be  designated  in  the  warrant.  It  could  not  be 
the  intention  of  the  Legislature  that  the  con- 
stable should  take  the  pauper  to  any  town  he 
pleased. 

*The  terms  of  the  act,  in  regard  to  [*4 1 7 
appeals,  are  broad.  They  are  allowed  to  even- 
person,  or  town,  having  a  reasonable  cause  of 
complaint. 

Per  Curiani.  The  Overseers  of  X.  show  no 
merits  to  entitle  them  to  the  present  motion. 
The  order  of  the  justices  contained  an  adjudi- 
cation that  the  paupers  last  came  from  the  town 
of  W.,  and  it  ordered  the  constable  to  convey 
them  thither,  and  there  the  order  had  spent 
itself.  It  did  not  designate  any  other  place  to 
which  the  paupers  were  to  be  removed,  either 
within  or  without  the  State  ;  and  it  would  In- 
equally  absurd  and  oppressive  to  suppose  that 
it  had  anv  ulterior  force,  when  it  left  every- 
thing at  jarge  to  the  constables,  without  any 
certainty,  or  order,  or  adjudication  as  to  place 
or  object.  The  order,  as  to  everything  that 
was  to  be  done  after  the  paupers  had  been  re- 
moved to  W.,  was  void,  for  uncertainty. 
Constables  are  mere  ministerial  officers.  They 
cannot  be  roaming  over  the  State  with  pau- 
pers, seeking  for  some  place  of  settlement. 
If  the  pauper  is  to  be  sent  out  of  the  State, 
the  order  of  the  justices  muM.  at  least,  pre- 
scribe the  route.  It  ought  not  to  be  left  to  the 
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discretion  of  constable  upon  constable.  This 
would  be  repugnant  to  good  order,  to  the  hu- 
manity due  to  the  unfortunate  pauper,  aud  to 
the  spirit  of  the  act  which  declares  that  the 
stranger  shall  be  conveyed  from  constable  to 
constable,  "or  otherwise  as  such  justices  shall 
direct."  The  justices  must,  therefore,  make 
a  special  direction  in  the  case,  and  here  was 
none  made.  The  town  of  N.  was,  therefore, 
not  bound  to  receive  the  paupers,  without  a 
new  order,  and  if  that  town  did  receive  them, 
it  was  not  by  the  authority  of  the  order,  but  in 
their  own  wrong.  The  Sessions  were,  there- 
fore, correct,  in  deciding  that  the  Overseers 
of  N.  had  no  right  to  appeal  from  the  order. 

Motion  denied. 


418*]   *ALDERMAN  v.  TIRRELL. 

Trespass — Infant    Defendant — Appearance    by 
Guardian — Fattier  as  Witness. 

In  a  suit  before  a  justice,  an  infant  must  appear 
by  guardian. 

In  an  action  of  trespass  for  taking  a  heifer,  the 
father  of  the  defendant,  and  by  whose  order  the 
trespass  was  committed,  was  held  to  be  a  competent 
witness  for  the  defendant. 

Citation— 2  Johns..  192. 

IN  error,  on  certiorari,  from  a  justice's  court. 
Tirrell  sued  Alderman,  by  warrant,  «for  a 
trespass,  in  taking  a  heifer.  The  defendant 
pleaded  that  he  was  an  infant,  and  lived  with 
his  father  ;  which  was  not  denied.  The  tres- 
pass was  proved,  and  the  defendant  offered  his 
father  as  a  witness,  but  the  justice  rejected 
him.  as  interested,  on  the  ground  that  he  was 
present  and  directed  the  defendant  to  take  the 
heifer.  The  justice  also  refused  to  allow  the 
father  of  the  defendant  to  plead  the  cause  for 
him,  at  the  trial,  which  was  on  the  thirteenth 
April,  1810,  and  a  judgment  was  given  for  the 
plaintiff. 

Per  Curiatn.  There  were  several  errors  in 
this  case.  1.  The  defendant  ought  to  have 
appeared  by  guardian.  (2  Johns.  Rep.,  192.) 

2.  His  father  ought  to  have  been  permitted 
to  plead  for  him,  as  the  law,    forbidding  that 
privilege,  had  been  repealed,   on   the  fifth  of 
the  same  month. 

3.  The  father  was  a  competent  witness,  for 
the  son  had  no  suit  over  against  him,  as  a  co- 
trespasser  ;  nor  for  obeying  his  illegal   order. 
The  objection  only  went  to  his  credit. 

Judgment  reversed. 

Cited  in-60  Barb.,  121 ;  41  How.  Pr.,  46 ;  9  Abb.  N. 
S.,  321 ;  1  Wheel.,  480. 


BUSH  ET  AL.  p.  SEABURY. 

Power   of  Trustees  of  Poughkeepsie — By-law — 
Construction  of  Charter. 

By  the  "Act  to  Vest  certain  Powers  in  the  Free- 
holders and  Inhabitants  of  the  Village  of  Pough- 
keepsie," passed  the  8th  April,  1801  (sess.  24,  ch .  182), 
the  trustees  of  the  village  have  power  to  make  a 
by-law  to  prevent  the  sale  of  meat,  &c.,  for  the  con- 
sumption of  the  inhabitants,  within  certain  pre- 
scribed limits,  except  at  the  public  market  place  ; 


and  an  action  may  be  maintained  by  the  trustees, 
to  recover  the  penalty  given  for  every  offense 
against  such  by-law. 

Citation— Act  April  8,  1801. 

IN  error,  on  certiorari  from  a  justice's  court. 
The  plaintiffs  in  error,  as  trustees  of  the 
village  of  Poughkeepsie,  *brought  an  [*41O 
action  of  debt  against  the  defendant,  for  five 
penalties  or  forfeitures,  under  the  Act  of  the 
Legislature,  entitled  "An  Act  to  Vest  certain 
Powers  in  the  Freeholders  and  Inhabitants  of 
the  Village  of  Poughkeepsie,"  passed  the  eighth 
April,  1801  (sess.  24,  ch.  182),  and  a  certain 
by-law  of  the  corporation  of  the  village  of 
Poughkeepsie,  entitled  "A  Law  to  Regulate  the 
Public  Market  of  the  Village  of  Poughkeepsie, 
and  to  Prevent  Forestalling  the  Same,"  passed 
June  twelve,  1809.  The  defendant  pleaded 
nil  debet.  There  was  a  trial  by  jury. 

The  plaintiffs  read  in  evidence  the  act  of  the 
Legislature;  which  declares  "  That  it  shall  be 
lawful  for  the  trustees  of  the  said  village,  or 
the  major  part  of  them,  and  their  successors, 
to  make,  ordain  and  publish  such  prudential 
by-laws,  rules  and  regulations,  as  they,  from 
time  to  time,  shall  deem  meet  and  proper,  and 
such  in  particular  as  are  relative  to  public 
markets  within  the  said  village,  and  relative  to 
streets,"  &c.,  "and  relative  to  anything  what- 
soever that  may  concern  the  public  and  good 
government  of  the  said  village  ;  but  no  such 
by-laws  shall  extend  to  the  regulating  or  ascer- 
taining the  prices  of  any  commodities  or 
articles  of  provision,  except  the  article  of 
bread,  that  may  be  offered  for  sale  "  (sec.  3). 
They  also  read  the  by-law  of  the  corporation, 
by  the  second  section  of  which  it  was  ordained 
that  after  the  first  July,  no  person  or  persons 
should,  within  certain  limits,  particularly  set 
forth,  and  described,  "  hawk  about  any  kind 
of  beef,  pork,  veal,  mutton,  or  any  other  kind 
of  meat  by  selling  the  same  for  the  consump- 
tion of  the  inhabitants,  and  that  any  person 
wishing  to  sell  the  same,  for  the  purpose 
aforesaid,  shall  repair  to  the  public  market- 
house,  and  there  expose  the  same  for  sale," 
&c.,  under  the  penalty  of  five  dollars  for 
every  offense. 

Three  offenses,  by  the  defendant,  in  selling 
meat,  out  of  his  wagon,  within  the  limits 
mentioned  in  the  by-law,  were  proved.  The 
justice  charged  the  jury,  that  the  trustees  of 
the  village  of  Poughkeepsie  had  no  power  to 
*pass  such  a  by-law,  and  that  the  same  [*42O 
was  illegal  and  void  ;  and  further,  that  the 
plaintiffs  could  not  recover  in  this  action  more 
than  a  single  penalty.  The  jury  found  a  ver- 
dict for  the  defendant. 

Mr.  Ruggles  for  the  plaintiffs  in  error. 

Mr.  Oakley,  contra. 

Per  Curiam.  The  act  incorporating  the 
village  of  Poughkeepsie.  authorizes  the  trus- 
tees to  make  by-laws,  "relative  to  public 
markets  within  the  said  village,  &c.,  and  re- 
lative to  anything  whatsoever  that  may  con- 
cern the  public  and  good  government  of  the 
said  village,  but  no  such  by-laws  shall  extend 
to  the  regulating  or  ascertaining  the  prices  of 
any  commodities  or  articles  of  provision,  ex- 
cept the  article  of  bread,  that  may  be  offered 
for  sale.1'  Without  this  special  exception,  it 
would  seem  that  even  the  regulation  of  the 
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price  of  provisions  might,  in  the  opinion  of 
the  Legislature,  have  been  included  under  the 
seneral  authority  contained  in  this  provision. 
The  fixing  the  place  and  times  at  which 
markets  shall  be  held  and  kept  open,  and  the 
prohibition  to  sell  at  other  places  and  times,  is 
among  the  most  ordinary  regulations  of  a  city 
or  town  police,  and  would  naturally  be  in- 
cluded in  the  general  power  to  pass  laws  re- 
lative to  the  public  markets.  If  the  corpora- 
tion had  not  the  power  in  question,  it  is 
difficult  to  see  what  useful  purpose  could  be 
effected,  or  what  object  was  intended,  by  the 
grant  of  the  power  to  pass  laws  "  relative  to 
the  public  markets."  The  mere  regulation  of 
the  building  and  of  the  stalls  of  those  who 
might  choose  to  go  there,  instead  of  elsewhere, 
to  sell  their  market  provision,  would  be  an  idle 
and  useless  power,  and  of  no  moment  towards 
the  good  government  of  the  village.  Ex- 
travagant cases  may  be  stated  of  the  abuse  of 
the  power,  as  by  an  ordinance  to  regulate 
421*]  *the  sale  of  wheat,  &c.,  but  this  is 
not  a  logical  way  to  test  the  existence  of  the 
power. 

There  was  no  objection  taken  in  the  court 
below  to  the  manner  in  which  the  corporation 
sued,  nor  as  to  the  place  where  the  offenses 
were  proved  to  have  been  committed.  The 
declaration  was  by  the  plaintiffs,  in  their 
corporate  style,  and  we  must  intend  that  they 
duly  appeared,  and  that  the  sales  by  the  de- 
fendant were  within  the  prescribed  limits,  and 
that  the  verdict  was  founded  on  the  charge  of 
the  justice'  that  the  by-law  was  illegal  and 
void.  That  charge  being  erroneous,  the  ver- 
dict was  also  wrong,  and  the  judgment  must 
be  reversed. 

Judgment  reversed. 

Cited  in-10  Wend.,  101 ;  3  Hun.  87  ;  5  T.  &.  C.,  314. 


diet  for  the  defendant,  on  which  the  justice 
gave  judgment. 

*Per  Curiam.  The  point  to  be  tried  [*422 
was,  whether  there  was  negligence  on  the 
part  of  Foot,  or  his  agent ;  for  Foot  was  as 
much  accountable  for  the  negligence  of  his 
servant,  whilst  employed  in  his  business,  as  if 
the  fire  had  spread  by  his  own  neglect. 

It  is  a  lawful  act  for  a  person  to  burn  his 
fallow,  and  if  his  neighbor  is  injured  thereby, 
he  will  have  a  remedy,  by  action  on  the  case, 
if  there  be  sufficient  ground  to  impute  the 
act  to  the  negligence  or  misconduct  of  the  de- 
fendant or  his  servants. 

Should  a  man's  house  get  on  fire,  without 
his  neglect,  or  default,  and  burn  his  neighbor's, 
no  action  would  lie  against  him,  notwithstand- 
ing the  fire  originated  in  his  house,  because  it 
was  lawful  for  him  to  keep  fire  there.  (3  Bl. 
Com.,  48  ;  1  Noy's  Max.,  ch.  44.)  The  same 
rule  would  apply  to  this  case. 

Here  there  is  no  evidence  of  negligence,  and 
the  jury  have  passed  on  the  case. 

Judgment  affirmed. 

Cited  in— 17  Johns.,  100 ;  1  Cow.,  79 ;  21  Wend.,  618  ; 
2  N.  Y.,  162  ;  4  N.  Y.,  200 :  25  N.  Y.,  346  ;  49  N,  Y.,  425 ; 
51  N.  Y.,  487;  6  Hun,  324;  22  Barb.,  620;  44  Barb,, 
427;  61  Barb.,  113;  42  How.  Pr.,  393;  2  Rob.,  331;  4 
Rob.,  467 ;  IE.  D.  Smith,  46 ;  60  Ind.,  472. 


CLARK  v.  FOOT. 

Setting  Fire  to  Fallow  Ground — Liability  When 
Fire  Communicates  to  Neighbor's  Land — 
Negligence. 

If  A  sets  flre  to  his  own  fallow  ground,  as  he  may 
lawfully  do,  which  communicates  to  and  flres  the 
woodland  of  B,  his  neighbor,  no  action  lies  against 
A  unless  there  was  some  negligence  or  misconduct 
in  him  or  his  servants. 

Citations— 3  Bl.  Com.,  43 ;  1  Noy's  Max.,  ch.  44. 

IN  error,  on  wrtiorari  from  a  justice's  court. 
Clark  sued  Foot  before  the  justice,  to  re- 
cover damages  sustained  by  reason  of  Foot's 
setting  fire  to  the  plaintiff's  woods. 

The  cause  was  tried  by  a  jury.  A  witness 
testified  that  he  set  flre,  by  the  direction  of  the 
defendant,  to  certain  fallow  ground,  belong- 
ing to  the  defendant,  which  fire  run  into  the 
woodland  of  the  plaintiff  ;  .that  he  told  the 
defendant  of  it,  who  tried  only  to  prevent  the 
fire  from  burning  his  own  farm.  The  fire 
burnt  during  six  or  seven  days,  on  the  pine 
hill  of  the  plaintiff,  and  damaged  his  wood- 
land to  the  amount  of  sixty  dollars. 

The  return  stated  that  the  defendant  pro- 
duced a  number  of  witnesses,  who  testified 
nothing  contradicting  the  materiality  of  the 
above  evidence,  and  that  (he  jury  found  aver- 
JOHNS.  REP.,  8. 


JACKSON,  ex  dem.  LYNCH, 

v. 
HART  WELL. 

Grant  of  Land  on  Trust  —  To  Supervisors  of  a 
County  for  Town  Purposes  —  Capacity  of  Su- 
pervisors to  take  —  Grant  Void. 

A  granted  to  the  supervisors  of  the  County  of 
Oneida  a  parcel  of  land,  upon  trust,  that  they  should 
erect  and  build  on  one  part  of  it,  lying  east  of  a  cer- 
tain street,  a  court-house  and  jail,  and  that  they 
should  suffer  that  part  lying  west  of  the  same 
street  to  be  appropriated  for  building  a  church  and 
school-house  for  the  use  of  the  inhabitants  of  Rome. 
It  was  held  that  if  the  supervisors  of  the  county 
were  a  corporation,  they  had  no  capacity  to  take 
and  hold  lands,  as  supervisors,  for  the  use  of  the 
inhabitants  of  Rome,  or  for  any  other  use  or  pur- 
pose than  that  of  the  county  which  they  represent- 
ed. Even  a  regular  corporation  aggregate  cannot 
be  seised  of  land,  in  trust,  for  purposes  foreign  to 
its  institution.  The  supervisors  of  a  county  are  a 
corporation  with  special  powers,  and  for  special 
purposes  only  ;  ana  it  is  very  questionable,  wheth- 
er, prior  to  the  Act  passed  8th  April,  1801  (sess.  24, 
ch.  180),  they  were  competent  to  take  a  grant  of 
land. 


Citations—  1   Plowd..    103;    1  Kyd  on  Corp., 
Laws,  561  ;  1  Kyd  on  Corp.,  9,  10,  12,  29,  31. 


S  was  an  action  of  ejectment,  brought 
J-  to  recover  the  possession  of  a  school-house, 
in  the  village  of  Lynehville.  The  cause  was 
tried  at  the  Oneida  Circuit,  in  June  last,  before 
Mr.  Justice  Van  Ness. 

The  plaintiff  gave  in  evidence  a  deed,  dated 
the  twenty-first  *May,  1HOO,  from  Dom-  [*42,'* 
inick  Lynch  to  the  supervisors  of  the  County 
of  Oneida,  which  recited  that  by  an  act  of  the 
Legislature,  passed  the  fifteenth  March,  17!)S, 
the  said  supervisors  were  authori/.ed.  and  had 
agreed  and  determined,  to  erect  and  build  a 
court-house  and  jail  in  the  town  of  Rome,  in 
and  for  the  County  of  Oneida  ;  and  that  the 
lessor  was  owner  of  a  certain  tract  of  land. 
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situate  iu  the  town  of  Rome,  in  the  village 
called  Lynchville,  aiid  the  supervisors  had 
agreed  upon  the  lots  or  pieces  of  land  therein- 
after conveyed  to  them,  as  a  suitable  site  for 
the  said  court-house  and  jail  ;  therefore,  the 
plaintiff,  in  order  to  promote  the  settlement 
and  embellishment  of  Lynchville,  and  in  con- 
sideration of  one  dollar,  granted  to  the  said 
supervisors  certain  lots  of  land  therein  des- 
cribed, to  have  and  to  hold  the  same  to  the 
said  supervisors,  and  to  their  successors  in 
office,  and  their  own  proper  use  and  behoof 
forever  ;  upon  the  special  trust  and  confidence, 
nevertheless,  that  the  said  supervisors  and 
their  successors  should,  without  delay,  erect 
and  complete  a  court-house  and  jail  upon  part 
of  the  premises  so  granted  to  them,  and  allot- 
ted for  that  purpose  ;  and  that  the  said  super- 
visors and  their  successors  in  office,  shall  and 
will,  at  all  times,  forever  thereafter,  permit 
and  suffer  all  that  part  of  the  granted  premises, 
situate  west  of  a  certain  street  called  James 
Street,  to  be  laid  out  and  appropriated  for  the 
building  and  erecting  a  church  and  school- 
house  thereon,  which  church  and  school-house 
shall  be  established  and  built  according  to  the 
direction  and  appointment  of  a  majority  of  the 
freeholders,  being  inhabitants  of  the  town  of 
Rome,  for  the  time  being,  for  the  use,  benefit 
and  advantage  of  all  the  inhabitants  of  the 
town  of  Rome  ;  and  that  the  said  supervisors 
and  their  successors  in  office,  should,  forever 
thereafter,  permit  and  suffer  all  that  part  of 
the  premises  thereby  granted,  situate  east  of 
James  Street,  to  be  laid  out  and  appropriated 
for  the  purpose  of  erecting  the  court-house  and 
jail  ;  and  also  that  they  shall,  at  all  times 
thereafter,  forever  permit  and  suffer  the 
424*]  *whole  piece  or  parcel  of  land  and 
premises  thereby  granted,  and  every  part 
thereof,  to  be  and  remain  a  public  square  ;  and 
provided,  also,  that  the  said  supervisors  and 
their  successors  in  office,  shall  not,  at  any  time 
thereafter,  build  or  suffer  to  be  built,  or  erect- 
ed, upon  any  part  of  the  premises  thereby 
granted,  any  dwelling-house,  edifice,  or  build- 
ing, upon  any  pretense  whatever,  within  fifty 
feet  of  any  part  of  the  boundary  line  of  the 
premises,  &c. 

The  plaintiff  then  offered  to  prove  that  the 
school-house  was  originally  built  on  the  west 
side  of  James  Street,  on  aline  with  the  church, 
court-house  and  jail,  and  agreeably  to  the 
original  plan,  agreed  on  and  adopted  by  the 
parties,  and  contributed  much  to  the  ornament 
of  the  village  ;  that  some  time  before  the  com- 
mencement of  this  suit,  the  lessor  sold  a  lot  to 
H.  Huntington,  on  the  north  side  of  the  square, 
and  that  he  and  others  removed  the  school- 
house  to  the  opposite  side  of  the  square,  so  as 
to  be  distant  seventy  feet  from  a  corner  lot  of 
the  lessor,  on  the  south  side  of  the  square,  and 
materially  to  injure  the  value  of  the  lot,  and 
destroy  the  beauty  and  symmetry  of  the  public 
square,  although  the  lessor  opposed  and  for- 
bade the  removal  of  the  school-house;  and  that 
the  removal  was  made  without  any  vote  or  res- 
olution of  a  majority  of  the  freeholders  or  in- 
habitants of  the  town  of  Rome.  This  testimony 
was  overruled  by  the  judge,  and  a  verdict  was 
taken,  by  consent,  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  above  facts. 
692 


Messrs.  Platt  and  Lynch  for  the  plaintiff. 
Messrs.   Clark  and  Gold,  contra. 

Per  Curiam.  The  grant  from  Lynch  to  the 
supervisors  of  the  County  of  Oueida  was  for 
several  purposes.  That  part  of  the  land  which 
lay  east  of  James  Street  was  *granted  [*425 
to  them  for  the  use  of  the  county,  for  the 
erection  and  accommodation  of  a  court-house 
and  jail,  and  that  part  of  the  land  which  lay 
west  of  the  said  street  (and  which  includes  the 
school-house  or  premises  in  question)  was 
granted  for  a  church  and  school-house,  "for 
the  use,  benefit,  and  advantage  of  the  inhabi- 
tants of  the  town  of  Rome."  Admitting  the 
grant  of  the  first  parcel  of  land  to  have  been 
valid,  prior  to  the  Act  of  1801,  it  does  not  fol- 
low that  the  grant  of  the  second  parcel,  for  a 
different  use,  was  valid.  If  the  supervisors 
were  a  corporation,  it  was  only  for  certain 
special  purposes,  declared  by  the  Act  of  the 
seventh  March,  1788.  They  certainly  had  no 
capacity  to  take  and  hold  lands,  as  supervisors, 
for  any  other  use  or  purpose  than  that  of  the 
county  which  they  represented.  They  were  not 
competent  to  be  seised  as  trustees  for  the  use 
of  an  individual,  or  of  the  inhabitants  of  a  vil- 
lage. Even  a  regular  corporation  aggregate, 
with  its  usual  plenary  powers,  could  not  be  so 
seised,  for  it  would  be  foreign  to  the  purpose 
of  its  institution,  and  the  trust  could  not  be 
duly  enforced.  (1  Plowd.,  103;  1  Kyd  on 
Corporations,  72.)  The  supervisors  of  a  county 
are  a  corporation  for  special  purposes,  and 
with  special  powers  only ;  and  it  is  very  ques- 
tionable, whether,  before  the  Act  of  1801 
(Laws,  Vol.  I.,  p.  561),  they  were  competent 
to  take  a  grant  of  land.  There  are  many  in- 
stances, in  the  law,  of  collective  bodies  of 
men,  coming  under  one  general  description, 
endowed  with  a  corporate  capacity  in  some 
particulars  expressed,  but  who  have,  in  no 
other  respect,  the  capacities  incident  to  a  cor- 
poration. Thus,  in  England,  under  the  statute 
of  Winchester,  the  hundred  can  be  sued  in  its 
collective  capacity.  So  church-wardens  may 
take  goods,  and  bring  actions  of  trespass,  but 
a  feoff ment  to  them  would  be  void,  for  they 
have  no  capacity  for  such  a  purpose.  Numer- 
ous examples,  of  the  like  kind,  are  mentioned 
or  referred  to  by  Mr.  Kyd,  in  the  introductory 
chapter  to  his  Treatise  on  Corporations.  (Kyd 
on  Corp.,  Vol.  I.,  pp.  9,  *10,  12,  29,  [*426 
31.)  Our  laws  are  full  of  instances  of  persons 
clothed  with  corporate  powers,  for  certain 
special  purposes.  The  loan  officers  of  a  Bounty 
are  a  corporation  ;  and  could  they,  as  such, 
receive  a  grant  of  land  for  the  use  of  a  town, 
or  of  a  church  ?  Certainly  not.  Nor  can  the 
supervisors  of  Oueida  take  a  grant  of  land, 
for  the  use  of  the  town  of  Rome.  Such  a  grant 
must  be  deemed  void,  upon  every  principle, 
whether  we  consider  the  special  and  defined 
objects  of  a  corporate  capacity  in  the  board  of 
supervisors ;  whether  we  consider  the  power 
given  them  by  statute,  to  take  conveyances  of 
land  for  the  use  of  the  county  ;  or,  lastly, 
whether  we  refer  to  the  incapacity  of  all  cor- 
porations, to  hold  lands  in  trust,  for  any  other 
object  than  that  for  which  the  corporation  was 
created. 

Whether  the  Court  of  Equity  would,  or 
would  not,  prevent  the  trust,  as  to  the  inhabit- 
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ants  of  Rome,  from  failing  for  want  of  a 
trustee,  is  a  question  not  for  this  court  to  de- 
cide. It  is  enough  in  this  case,  that  a  court  of 
law  cannot  supply  the  want  of  a  sufficient 
grantee.  We  are  of  opinion  that  judgment 
must  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Cited  in— 18  Johns.,  418 ;  1  Cow.,  280 :  679 ;  4  Hill, 
395 : 1  Denio,  515 ;  2  Johns.  Ch.,  325 ;  3  Barb.  Ch.,  245; 
9  N.  Y.,  71 ;  3  Lans.,  363 ;  8  Barb.,  149 ;  29  Barb.,  656 ; 
5  How.  Pr.,  72 ;  13  How.  Pr.,  52 ;  18  How.  Pr.,  132  ;  7 
Abb.  N.  8.,  355;  3  Sand.,249;  1  Sweeny,  227;  8  Leg., 
Obs.,  261. 
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ROSE  «.  STUYVESANT. 

Discretion    of  Justice — Must  not    be    Abused. 

The  discretion  given  to  a  justice,  by  the  3d  section 
of  the  Act  (sess.  31,  ch.,  204)  to  Adjourn  a  Cause,  is 
not  an  arbitrary  discretion :  but  ought  to  be  sound- 
ly and  judiciously  exercised. 

Citation— Act,  Sess.  31,  ch.  204. 

error,    on    certiorari    from    a    justice's 

court. 

Stuyvesant  sued  Rose  before  the  justice. 
The  first  process  was  a  summons,  which  was 
returned  as  personally  served  by  reading.  The 
plaintiff  appeared  on  the  return  day,  at  the 
time  and  place  appointed,  and  exhibited  his 
demand.  The  return  to  the  certiorari  stated 
that,  previous  to  this,  on  the  morning  of  the 
day  on  which  the  parties  were  to  appear,  Rose 
applied  in  writing  for  an  adjournment,  on  ac- 
count of  his  child  being  dangerously  sick. 
427*]  *That  the  justice  returned  an  answer 
that  he  wished  further  satisfaction  on  the  sub- 
ject, and  unless  it  was  received,  he  would  pro- 
ceed at  the  hour  to  try  the  cause.  On  the  same 
day,  and  before  the  parties  were  called,  Rose's 
father  appeared  in  his  behalf,  to  get  the  trial 
adjourned  ;  but  the  plaintiff  below  would  not 
consent.  The  parties  were  called.  Rose's 
father  answered  for  him,  and  prayed  an  ad- 
journment, and  was  told  by  the  justice  that  the 
issue  must  first  be  joined.  The  plaintiff  de- 
clared, and  Rose's  father  being  asked  whether 
he  should  plead,  he  declared  his  ignorance  of 
the  law,  and  want  of  instruction  how  to  piead, 
and  that  he  wanted  an  adjournment.  He  was 
sworn  to  testify  to  the  occasion  of  Rose's  ab- 
sence, and  said  that  Rose's  child  was  danger- 
ously sick  ;  but  an  adjournment  was  refused. 
Rose  lived  two  miles  from  the  place  of  trial. 
It  appeared  that  Rose's  father  had  no  authority 
in  writing  to  appear,  and  he  did  not  offer  to 
make  any  defense. 

A  judgment  was  given  for  Stuyvesant. 


The  situation  of  Rose's  child  was  such  as 
ought  to  have  induced  the  justice  to  put  off 
the  trial.  We  are  of  opinion,  therefore,  that 
the  judgment  ought  to  be  reversed. 

Judgment  reversed. 
Cited  in— 8  Wend..  64. 


*THE  TRUSTEES  OF  LANSING-  [*428 
BURG 

v. 
WILLARD. 

Interested  'Witness — Voire  Dire — When  Should 
be  Sworn. 

Where  the  witness  declares,  on  his  vnire  dire,  that 
he  is  interested  in  favor  of  the  party  calling  him, 
and  that  interest  is  so  circumstanced  that  he  can- 
not be  released,  the  witness  ought  not  to  be  sworn, 
though  in  strictness  he  is  not  interested  ;  but  if  his 
supposed  interest  is  against  the  party  calling  him, 
he  ought  to  be  admitted. 

Citations— Peake,   156;  1  Str.,   129;  12   Vin.,   11, 

pi.  28. 

IN  error,  on  certiorari  from  a  justice's  court. 
The  plaintiffs  in  error  brought  an  action 
before  the  justice,  against  the  defendant,  to 
recover  certain  penalties  incurred  by  violating 
a  by-law  of  the  village  of  Lansingburg,  in  re- 
leasing and  rescuing  certain  geese  from  the 
pound,  and  from  persons  driving  them  to 
pound. 

The  defendant  pleaded  not  guilty,  and  there 
was  a  trial  by  jury. 

Reuben  Willard  was  called  as  a  witness  by 
the  plaintiffs,  and  being  challenged,  on  his 
wire  dire,  answered  that  he  was  interested  in 
the  event  of  the  cause  ;  and  to  explain  how  he 
was  interested,  said  that  a  long  time  before 
this  suit  he  had  agreed  with  his  brother,  the 
defendant,  to  support  their  mother,  should 
she  ever  come  to  want ;  that  the  geese  released 
belonged  to  her,  from  which  circumstance  he 
considered  himself  interested  in  the  event  of 
the  suit. 

The  plaintiffs  urged  that  he  might  be  sworn, 
on  the  ground  that  he  was  interested  against 
them,  if  at  all.  But  the  justice  rejected  the 
witness  ;  and  the  jury  found  a  verdict  for  the 
defendant,  on  which  the  justice  gave  judg- 
ment. 

Per  Curiam.  There  existed  no  possible  in- 
terest in  this  case.  It  was  merely  ideal,  if  not 
an  artifice,  to  avoid  giving  evidence.  The  sup- 
posed interest  was  against  the  party  insisting 
on  the  examination  of  the  witness. 

Peake  (156)  seems  to  think  that  an  interest 
existing  merely  in  the  imagination  of  a  wit- 
Per  Cnriam.  The  only  point  is  about  the  I  ness,  is  not  sufficient  to  reject  him.  But  there 
regularity  of  refusing  the  adjournment.  An-  \  are  several  cases  (1  Sir.,  129  ;  12  Vin.,  11,  pi. 
other  point  was  made,  that  the  justice  refused  '  28)  in  which  it  has  been  held  that  if  a  witness 
to  admit  the  father  to  defend  ;  but  the  return  apprehends  himself  to  be  interested,  though 
does  not  justify  this  objection.  »t rirto  jure  he  is  not,  he  cannot  be  sworn. 

Under  the  second  section  of  the  act,  the  jus-  i  *To  prevent  fraud  and  trick,  the  fol-  [*42i> 
tice  had  a  discretion,  on  the  non-appearance  of  lowing  appears  to  be  a  salutary  distinction.  If 
the  defendant  below,  to  put  off  the  hearing  a  witness  be  called,  and  declares  himself  in- 
of  the  cause,  to  such  reasonable  time  as  he  j  terested  on  the  side  of  the  party  who  calls  him, 
should  appoint,  not  exceeding  six  days.  (Scss.  i  and  his  interest  be  so  circumstanced  that  he 
31,  ch.  204.)  cannot  be  released  by  the  party  calling  him. 

This  discretion  is  not  an  arbitrary  one  ;  it  in  such  case  he  ought  not  to  be  sworn,  though 
ought  to  be  soundly  and  judiciously  exercised,  in  strictness  he  is  not  interested  ;  but  if  his 
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ideal  interest  be  against  the  party  calling  him, 
and  will  run  the  risk  of  a  bias  on  the  mind  of 
the  witness,  then  he  ought  to  be  sworn. 

We  are  at  liberty  to  establish  this  rule  with- 
out innovating  on  the  law.  The  witness  in 
the  present  case  ought  to  have  been  admit- 
ted, and  the  judgment,  on  that  ground,  is  re- 
versed. 

Judgment  reversed. 

Overruled— 17  Wend.,  102 ;  18  Wend.,  475. 
Cited  in— 9  John.,  127 ;  4  Wend.,  297. 


JACKSON,  ex  dem.  CORNELIUS-  ET  A.L., 

v. 
M'KEE. 

Award  of  Onondaga  Commissioners — Infants — 
Filing  Dutsent — -When. 

In  cases  of  awards  by  the  Onondaga  commission- 
ers, infants  and  others,  under  legal  disabilities,  at 
the  time  of  the  award,  must  file  their  dissent  within 
three  years  after  coming  of  age,  or  the  removal  of 
the  disability,  otherwise  they  will  be  barred.  It  is 
not  sufficient  to  bring  an  action  within  the  three 
years,  without  having  filed  a  dissent. 

Whether  the  land  was  vacant  or  not,  the  dissent 
is  equally  necessary,  in  every  case. 

Citations— 2  Laws.,  269;  5  Johns.,  65. 

THIS  was  an  action  of  ejectment,  brought 
to  recover  the  possession  of  lot  No.  36,  in 
the  township  of  Dryden,  in  the  County  of 
Cayuga.  The  cause  was  tried  at  the  Cay- 
uga  Circuit,  in  June  last,  before  Mr.  Justice 
Yates. 

The  plaintiff  gave  in  evidence  a  patent  dated 
the  seventh  July,  1790,  to  John  Cornelius,  for 
the  lot  in  question  ;  a  deed  from  Henry  Hart, 
dated  seventeenth  January,  1784.  The  pres- 
ent suit  was  commenced  the  fifth  September, 
1808.  No  improvements  were  made  on  the  lot 
prior  to  August,  1808. 

The  defendant  gave  in  evidence  an  award  of 
the  Onondaga  commissioners,  the  seventeenth 
December,  1799,  by  which  they  awarded  the 
said  lot  to  John  Patterson,  and  William  I. 
Vredenburgh.  It  was  proved  that  the  defendant 
was  in  possession  under  Vredenburgh,  a  few 
days  before  the  commencement  of  the  suit. 
43O*]  It  was  admitted  *that  no  dissent  was 
entered.  It  appeared  that  Harman  Visgar 
Hart,  one  of  the  lessors,  was  an  infant  when 
the  award  was  made,  and  that  the  present  suit 
was  brought  within  three  years  after  he  came 
of  age.  The  judge  ruled  that  it  was  not  nec- 
essary to  show  a  dissent,  and  the  jury,  under 
his  direction,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge. 

Mr.  Cody,  for  the  defendant,  contended  that 
'by  the  Act  to  Settle  Disputes  Concerning  the 
Title  to  Lands  in  the  County  of  Onondaga. 
passed  the  twenty-fourth  March,  1797  (sess. 
20,  ch.  51),  it  was  indispensable  that  a  dissent 
should  be  filed,  and  a  suit  commenced  within 
three  years  thereafter.  The  eighth  section  of 
the  act  provides  for  the  rights  of  infants  and 
others,  under  legal  disabilities,  and  that  noth- 
ing shall  prejudice  their  rights,  "if  such  in- 
fants shall,  within  three  years  after  coming  of 
age,  make  their  dissent,  and  bring  their  suit 
and  prosecute  the  same  to  effect." 
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Mr.  Van  Vechten,  contra.  In  Jackson  v. 
Hunttey  (5  Johns.  Rep.,  65)  it  was  decided 
that  the  act  did  not  apply  to  the  case  of  vacant 
lands.  To  render  an  award  operative,  the 
party  in  whose  favor  it  is  made  must  take 
possession,  and  that  possession  must  be  fol- 
lowed by  an  action.  The  award  could  not 
operate  against  persons  under  legal  disabilities. 
The  award  merely  does  not  constitute  the  bar, 
but  possession  must  be  taken  within  a  reason- 
able time,  at  least  within  two  years,  and  con- 
tinue during  three  years  thereafter,  to  make  a 
complete  bar.  This  being  a  statute  bar,  is  to 
be  taken  strictly.  In  the  present  case,  the  suit 
was  commenced  as  soon  as  practicable,  within' 
a  few  days  after  possession  was  taken  by  the 
defendant. 

Per  Curiam.  The  lessor  of  the  plaintiff 
(Hart),  in  whom  'the  title  resided,  was  an  in- 
fant when  the  award  *was  made,  and  [*43 1 
he  has  brought  his  suit  within  three  years 
after  he  came  of  age,  but  it  does  not  appear 
that  he  has  filed  his  dissent  to  the  award.  The 
act  relative  to  the  Ouondaga  titles  required  all 
persons  against  whom  an  award  might  be 
made  to  enter  their  dissent  within  two  years 
and  bring  their  suit  within  three  years,  or 
they  should  be  barred.  But  the  statute  saved 
the  rights  of  infants,  if,  within  three  years 
after  coming  of  age,  they  "  make  their  dissent 
and  bring  their  suit  and  prosecute  the  same  to 
effect  as  aforesaid."  (Laws,  Vol.  II.,  269.)  The 
lessor  has  brought  his  suit  within  the  time, 
but  he  has  filed  no  dissent  ;  and  this  dissent 
was  an  act  of  solemnity  to  be  put  upon  record, 
and  which  the  statute  has  required  in  every 
case  as  indispensable,  if  the  party  meant  to 
controvert  the  award.  If  the  land  was  wild 
and  unreclaimed,  without  any  possession,  the 
i  act  did  not  conclude  the  party  who  had  not 
brought  his  ejectment  within  the  three  years, 
because  the  object  of  the  act  could  not  be 
answered  by  a  suit  in  such  a  case.  This  was 
the  decision  in  Jackson  v.  Iluntley  (5  Johns. 
Rep.,  65).  But  the  court  did  not  say  that  the 
dissent  must  not  be  entered  within  the  time  lim- 
ited ;  nor  is  there  any  objection  in  such  a  case 
to  the  provision  requiring  the  dissent.  The 
reason  and  the  utility  of  the  dissent  does  not 
depend  upon  the  fact  of  the  land  being  at  the 
time  occupied  or  not.  The  dissent  is  necessary 
in  every  case ;  and  as  there  was  none  in  this 
case,  the  plaintiff  was  barred,  and  the  motion 
to  set  aside  the  verdict  must  be  granted,  with 
costs  to  abide  the  event  of  the  suit. 

Motion  granted. 

Cited  in— 8  Johns.,  491 ;  10  Johns.,  411 ;  13  Johns.. 
507 :  10  Paige,  189. 


*PUTNAM  v.  WYLEY.       [*432 

Action  of  Trespass—  What  Possession  Necessary 
to  Maintain. 

A  person  cannot  maintain  trespass  for  goods, 
unless  he  has  actual  or  constructive  possession  at 
the  time.  He  must  have  at  least  such  a  right  as  to 
be  entitled  to  reduce  the  goods  to  his  possession 
when  he  pleases.* 

*Vide  Hoyt  v.  Gelston.13  Johns.,  Rep.,  141,  561  ; 
Hurd  v.  West,  7  Cowen,  752 ;  Orser  v.  Storms,  9 
Cowen,  687  ;  Aiken  v.  Buck,  1  Wendell,  466. 
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Where  A  delivered  to  B  a  number  of  cows  and 
sheep,  which  B  promised  to  redeliver,  within  one 
year,  with  the  natural  increase,  and  to  pay  for  such 
as  should  be  lost  or  destroyed,  and  not  redelivered  ; 
this  was  held  a  letting  of  the  chattels,  for  a  year, 
for  a  valuable  consideration,  and  not  a  naked  bail- 
ment; and  that  A  could  not  maintain  trespass 
against  a  person  who  took  them  out  of  the  posses- 
sion of  B. 

Citations—  4  T.  R.,  489;  Owen,  138;  Pothier, 
Trait  de  Droit  de  Propriete,  No.  153-155  ;  2  Bos.  & 
P.,  59. 


was  an  action  of  trespass,  for  taking 

-  four  cows  and  twenty-one  sheep,  the 
property  of  the  plaintiff.  The  cause  was  tried 
at  the  last  Oneida  Circuit,  before  Mr.  Justice 
Van  Ness. 

The  plaintiff  produced  a  record  of  a  judg- 
ment in  his  favor,  against  one  Simpson,  in 
February,  1808,  and  a  fieri  facias,  for  three 
hundred  dollars,  afterwards  issued  on  the 
same  judgment,  and  delivered  to  the  defend- 
ant, as  deputy-sheriff,  the  second  March, 
1809,  and  a  bill  of  sale,  executed  by  the  de- 
fendant as  deputy  -sheriff  ,  to  the  plaintiff,  for 
sundry  articles,  including  the  property  in 
question,  dated  the  twenty-ninth  April,  1809, 
the  plaintiff  having  purchased  the  same,  at  the 
sheriff's  sale,  for  one  hundred  and  fifty-eight 
dollars  and  seventy-five  cents.  The  plaintiff 
also  gave  in  evidence  a  receipt  indorsed  on  the 
bill  of  sale,  dated  the  first  May,  1809,  signed 
by  John  Barnard,  Samuel  Dill,  Oliver  Green- 
wood and  August  E.  Baker,  by  which  they 
acknowledged  to  have  received  from  the 
plaintiff,  among  other  things,  the  cows  and 
sheep  above  mentioned,  which  had  been  pur- 
chased by  the  plaintiff,  at  the  sheriff's  sale, 
which,  with  the  increase  they  promised  to  re- 
turn and  redeliver  to  the  plaintiff,  within  one 
year  from  the  date  ;  and  they  promised  sever- 
ally to  be  answerable  each  for  one  fourth  of 
any  of  the  cows,  sheep,  &c.,  which  might 
be  lost,  destroyed,  or  not  redelivered,  with- 
in the  year,  with  the  interest  on  the  value 
thereof. 

It  was  proved  that  in  the  autumn  of  J1809, 
the  defendant,  as  deputy-sheriff,  went  to  the 
farm  on  which  Simpson  lived,  and  took  the 
property  in  question  by  virtue  of  an  execu- 
tion delivered  to  him  the  twenty-first  Septem- 
ber, 1809,  on  another  judgment  against  Simp- 
433*]  son,  at  the  suit  of  another  *person, 
and  sold  them  at  auction  to  one  White,  for 
sixty-four  dollars  and  ninety  cents. 

Simpson,  who  was  a  witness,  testified  that 
on  the  day  after  the  sale  of  the  property  on 
the  plaintiff's  execution,  he  agreed  with  Barn- 
ard, the  other  person  who  gave  the  receipt  to 
the  plaintiff,  to  take  back  the  property  into 
his  possession,  on  the  same  terms  as  were  ex- 
pressed in  the  receipt,  and  the  property  was 
accordingly  delivered  to  Simpson. 

The  judgment  in  favor  of  the  plaintiff  was 
for  a  bona  fide  debt,  and  the  sale  on  the  execu- 
tion was  public,  and  without  fraud  or  any  ex- 
press or  implied  understanding  between  the 
plaintiff  and  Simpson,  that  the  plaintiff 
would  bid  off  the  projxjrty  for  Simpson's  ben- 
efit. 

It  was  objected  that  the  plaintiff  had  not 
such  a  possession,  actual  or  constructive,  as 
would  enable  him  to  maintain  trespass;  but  the 
objection  was  overruled,  and  the  point  re- 
served. The  judge  charged  the  jury  to  find 
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for  the  plaintiff,  unless  they  believed  there  was 
fraud  in  the  sale  to  him  under  the  execution  ; 
and  that  the  plaintiff  was  entitled  not  only  to 
the  value  of  the  property,  but  to  a  compensa- 
tion for  its  detention,  up  to  the  ensuing  term. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Lynch,  for  the  defendant.  The  plaintiff 
had  not  such  a  property  or  possession  as  would 
enable  him  to  maintain  trespass.  To  enable  a 
person  to  bring  trespass,  he  must,  at  the  time 
when  the  act  was  done  which  constitutes  the 
trespass,  either  have  the  actual  possession  in 
him  of  the  thing,  or  a  constructive  possession 
in  respect  to  the  right  actually  vested  in  him. 
(Smith  v.  Milles,  1  Term  Rep.,  475,  480.)  In 
Ward  v.  Macauky  (4  Term  Rep. ,  489)  Lord 
Kenyon  said  that  the  action  of  trespass  was 
founded  in  possession  ;  and  that  where  A  had 
let  a  ready  furnished  house  to  B,  he  could  not 
maintain  trespass  *against  the  sheriff  [*434 
for  taking  the  furniture  under  an  execution 
against  B  ;  and  in  Gordon  v.  Harper  (7  Term 
Rep.,  9,  12)  it  was  held  that  the  landlord  could 
not,  in  such  a  case,  maintain  trover.  By  the 
terms  of  the  receipt,  Barnard  and  others  were 
not  bound  to  redeliver  the  property,  but  were 
responsible  only  for  the  value.  They  were  at 
liberty  to  consider  the  delivery  to  them  as  an 
absolute  sale,  and  they  might  sell  the  property 
if  they  chose. 

Again,  the  property  was  not  delivered  by 
the  defendant  to  the  plaintiff.  Where  the  sale 
of  goods  is  unconditional,  unless  possession 
accompanies  and  follows  the  sale,  it  is  void 
against  creditors.  (2  Term  Rep.,  595  ;  1 
Cranch's  Rep.,  316.)  It  is  true,  this  was  a 
judicial  ssale,  but  the  principle  is  equally  ap- 
plicable to  all  sales  ;  otherwise,  a  judgment 
might  be  used  for  the  purpose  of  defeating 
creditors. 

Mr.  Gold,  contra.  Trespass  lies  by  a  person 
having  the  general  property,  where  there  is  a 
naked  bailment  for  the  gratuitous  use  of  the 
bailee.  (5Bac.  Abr.,  Tresp.,  C.,  pi.  9,  16,  17  ; 
Latch.,  214;  Co.  Litt.,  37.) 

In  Kidd  v.  Rawliwon  (2  Bos.  &  Pull.,  59)  it 
was  held  that  where  the  goods  of  A  taken  in 
execution  were  put  up  to  sale  by  the  sheriff, 
and  B  became  the  purchaser,  and  took  a  bill  of 
sale,  and  permitted  A  to  continue  in  possession 
of  the  goods,  the  bill  of  sale  was  valid  against 
a  creditor  or  purchaser,  who  might  afterwards 
get  possession  of  the  goods.  The  same  prin- 
ciple was  laid  down  by  this  court  in  Vreden- 
bnrf/h  v.  White  (1  Johns.  Cas. ,  156  ;  see  4 
Dallas.,  167,  208). 

Again,  where  a  person  comes  to  impeach  a 
former  sale,  he  must  show  himself  to  be  a  ton  a 
fide  creditor,  or  purchaser,  for  a  valuable  con- 
sideration. (Rob.  on  Fraud.,  Convoy.,  489; 
Holt's  Ren.,  327  ;  Skin.,  586.)  That  they  were 
taken  under  a  judgment,  makes  no  difference. 
The  plaintiff  is  equally  bound  to  show  that  the 
judgment  was  for  a  just  and  txnui  fidf  debt. 

Again,  the  direction  of  the  judge,  as  to  the 
compensation  and  damages,  subsequent  to  the 
act  of  trespass  complained  of,  was  incorrect. 

*Per  Curtain.  The  plaintiff  cannot  [*43f> 
recover.  The  case  is  within  the  decision  of 
Ward  v.  Macnulry(±  Term  Rep.,  489);  and  that 


435 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1811 


case  was  no  more  than  a  recognition  of  the 
settled  principle  that  a  plaintiff  cannot  bring 
trespass  for  taking  a  chattel,  unless  he  has  the 
actual  or  constructive  possession  at  the  time. 
He  must  have  such  a  right  as  to  be  entitled  to 
reduce  the  goods  to  actual  possession  when  he 
pleases.  A  carrier  is  only  a  servant  of  the 
owner,  and  the  possession  of  the  servant  is  the 
possession  of  the  owner.  But  here  the  plaintiff, 
by  accepting  of  the  agreement  in  writing  from 
Barnard  and  others,  let  the  chattels  in  question 
to  them  for  a  year,  and  it  would  have  been 
trespass  for  him  to  have  taken  them  out  of 
their  hands.  It  was  a  hiring  for  a  valuable 
consideration,  and  not  a  nude  pact ;  for  Barn- 
ard and  the  other  lessees  were  to  return  the 
animals  with  their  increase.  This  promise  to 
deliver  the  increase  of  the  animals,  was  a  con- 
sideration for  the  use ;  for,  according  to  the 
general  principle  of  law,  such  increase  belongs 
to  the  person,  who,  by  hiring  for  a  time,  be- 
comes temporary  proprietor  of  the  animal. 
(  Wood  v.  Ash,  Owen,  138 ;  see,  also,  Pothier, 
Traite  de  Droit  de  Propriete,  JNo.  153,  154, 
155.)  The  jury  have  decided  that  there  was 
no  actual  fraud  or  collusion  ;  and  the  goods, 
after  the  sheriff's  sale,  were  not  left  by  the 
plaintiff,  as  creditor,  with  the  debtor  ;  but  they 
were  delivered  to  third  persons,  without  any 
previous  agreement  with  Simpson;  and  whether 
they  should  be  left  in  the  possession  of  Simp- 
son depended  upon  his  subsequent  agreement 
with  Barnard  and  others.  From  the  testimony 
of  Simpson,  it  appears  that  this  agreement 
with  him  was  subsequent  to  the  contract  be- 
tween the  plaintiffs  and  Barnard.  The  case, 
therefore,  does  not  touch  the  question  how  far 
a  creditor,  after  purchase  at  a  sheriff's  sale, 
can  safely  leave  the  goods  in  possession  of  the 
defendant.  The  case  of  Kidd  v.  Rawlinson  (2 
Bos.  &  Pull.,  59)  allows  a  third  person,  or 
stranger,  who  becomes  the  purchaser,  to  grant 
•436*]  this  indulgence, *and  whether  the  cred- 
itor may  not  also  exercise  the  same  humane 
indulgence,  if  it  be  done  in  good  faith,  is  a 
question  not  now  before  us.  The  verdict  must 
be  set  aside,  and  as  the  point  was  reserved  at 
the  trial,  upon  a  motion  of  the  judge,  against 
the  right  of  recovery,  a  nonsuit  must  be  en- 
tered. 

Judgment  of  nonsuit. 

Cited  in— 9  Johns.,  136;  11  Johns.,  383:  13  Johns., 
315;  9  Cow.,  690;  1  Wend.,  469;  1  Hill,  306,  314;  25 
N.  Y.,  357 ;  8  Barb.,  216 :  22  Barb.,  658 ;  46  Mich.,  133 ; 
4  Mason,  502. 


MENDERBACK  v.  HOPKINS. 

Execution  in  Hands  of  Constable — Payment  by 
Countable  without  Demand  of,  or  Request  by 
Defendant — Evidence  Submitted  to  Jury  with- 
out Objection — Presumption  in  Favor  of. 

Where  a  constable,  who  has  an  execution,  pays 
the  amount  to  the  plaintiff,  without  any  demand  of 
or  request  by  the  defendant,  he  cannot  maintain  an 
action  against  the  defendant  for  the  money  so  paid, 
without  request. 

Where  no  objection  is  made  to  the  evidence  given 
at  a  trial  before  a  justice,  but  the  whole  is  submit- 
ted to  the  jury,  every  inference  will  be  drawn  that 
could  have  been  drawn,  and  every  reasonable  in- 
tendment  allowed,  in  support  of  the  verdict. 
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IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Hopkins  sued  Menderback,  by  warrant,  be- 
fore the  justice.  The  declaration  was  for 
money  paid,  and  money  had  and  received,  and 
also,  that  Hopkins,  as  a  constable,  on  the 
twelfth  December,  1807,  had  an  execution 
against  Menderback,  at  the  suit  of  Winne  and 
Blair,  for  four  dollars  and  ninety-nine  cents  ; 
and  that  he  (Hopkins)  paid  the  amount  to 
Winne  and  Blair,  but  had  never  received  it 
of  Menderback  ;  and,  also,  on  the  twentieth 
November,  1806,  an  execution  in  favor  of  one 
Sternbey  against  one  Whipple,  for  five  dollars 
and  eighty-seven  cents,  was  delivered  to  him 
(Hopkins),  as  a  constable,  to  be  collected,  and 
that  he  delivered  the  execution  to  Menderback, 
who  was  then  a  constable  also,  to  be  collected, 
and  that  he  (Hopkins)  was  afterwards  com- 
pelled to  pay  the  amount  to  Siernbey  ;  and 
that  Menderback,  afterwards,  gave  him  (Hop- 
kins) an  order  on  one  M'Gee,  for  the  amount, 
which  had  never  been  paid,  &c. 

There  was  a  trial  by  jury,  and  Hopkins 
proved  the  payment  of  the  amount  of  the  ex- 
ecution, and  the  order  drawn  in  his  favor  by 
Menderback,  for  five  dollars  and  eighty-seven 
cents,  which  was  unpaid.  No  objection  was 
made  to  the  evidence,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  twelve  dollars  and 
sixty  eight  cents. 

*Per  Curiam,  The  demand  for  the  [*437 
money  paid  on  the  execution  was  illegal,  with- 
out showing  a  previous  demand  on  the  defend- 
ant below,  and  a  request  by  him  to  make  the 
payment  ;  but,  as  no  objection  was  made  to 
the  evidence,  a  demand  and  request  may  have 
been  presumed.  It  was  to  be  inferred,  as  ad- 
mitted, when  nothing  was  said  to  the  contrary. 
The  question  as  to  due  diligence  in  presenting 
the  order,  and  the  non-payment  thereof,  does 
not  appear  to  have  been  raised  or  agitated.  In- 
deed, as  no  objection  was  made  to  any  of  the 
testimony,  but  it  was  submitted  to  the  jury, 
every  inference  that  could  be  drawn  from  the 
evidence  is  to  be  presumed  to  have  been  drawn ; 
and  the  verdict,  by  reasonable  intendmeut,  is 
good.  The  judgment  must,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 

Cited  ln-1  N.  Y.,  92;  11  N.  Y.,  69 ;  5  Leg.  Obs.,  337. 


FINK  v.  HALL. 

Justice's  Court — Application  for  Adjournment 
after  Jury  Sworn — Verdict  without  Retiring 
— Constable  not  Sworn  to  Attend. 

In  an  action  before  a  justice,  it  is  too  late  for  the 
party  to  ask  for  an  adjournment  of  the  cause,  after 
the  jury  are  sworn  and  impaneled. 

Where  the  jury  do  not  retire  from  the  court,  to 
consider  of  their  verdict,  it  is  unnecessary  that  a 
constable  should  be  sworn  to  attend  them. 

Citation-2  Cai.,  373. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Hall  brought  an  action  against  Fink,  for 
work,  labor  and  services,  done  and  performed 
by  his  son  for  Fink.  The  defendant  below 

JOHNS.  REP.,  8. 


1811 


RICHAUDSON  v.  SMITH. 


437 


pleaded  the  general  issue,  and  offered  to  set  off 
damages  for  a  breach  of  a  contract,  stating,  at 
the  same  time,  that  he  had  once  sued  Hall  on 
this  contract,  in  the  Otsego  Common  Pleas, 
and  that  judgment  had  been  rendered  in  favor 
of  Hall.  The  claim  offered  was  the  same  as 
had  been  there  tried.  The  parties  agreed  to 
an  adjournment,  and  a  venire  was  issued,  at 
the  request  of  the  defendant  below.  On  the 
day  to  which  the  cause  was  adjourned,  the 
parties  appeared,  and  after  the  venire  was  re- 
turned, and  the  jury  impaneled,  the  defend- 
ant requested  a  further  adjournment,  on  ac- 
count of  the  absence  of  one  of  his  witnesses, 
438*]  and  *offered  to  make  oath  and  give 
security.  On  being  asked  by  the  justice  what 
lu  wanted  to  prove  by  this  witness,  he  said  he 
did  not  deny  that  the  plaintiff's  son  had  work- 
ed for  him,  but  that  he  intended  to  insist  on 
the  set-off,  and  then  stated  what  he  intended 
to  prove  by  the  witness,  but  the  proof  was  not 
set  forth  in  the  return,  though  it  was  to  be  in- 
ferred it  was  something  in  relation  to  the  set- 
off.  The  justice  decided  that  the  evidence 
would  be  inadmissible,  and  refused  the  ad- 
journment. The  jury,  after  hearing  several 
witnesses,  gave  a  verdict  for  the  plaintiff,  for 
eight  dollars  and  seven  cents  on  which  the 
justice  gave  judgment. 

On  the  return  to  the  certiorari,  the  objections 
were  : 

1.  That  the  justice  ought  to  have  granted 
the  second  adjournment. 

2.  That  it  did  not  appear  that  a  constable 
was  sworn  to  attend  the  jury. 

Pei'Curiam.  The  judgment  must  be  affirmed. 
Without  deciding  whether  the  justice  ought  to 
have  granted  the  adjournment  (notwithstand- 
ing his  opinion  as  to  the  admissibility  of  the 
evidence),  had  the  application  been  in  season, 
yet  the  application  was  too  late,  after  the  jury 
was  impaneled.  The  trial  of  the  cause  must 
be  deemed  to  have  commenced. 

It  does  not  appear  from  the  return,  that  the 
jury  withdrew  from  the  court ;  and  if  not,  it 
was  not  necessary  to  swear  a  constable.  In 
the  case  of  Van  Down  v.  Walker  (2  Caines, 
373)  it  appeared  that  the  jury  retired,  and  the 
court  there  say,  it  should  appear  that  a  con- 
stable was  sworn  to  attend  them. 

Judgment  affirmed. 

Cited  in-11  Johns.,  442  ;  9  Wend.,  263 ;'  7  Hill,  78 ; 
14  Barb.,  382. 


4.'JO»]  *RICHARDSON  «.    SMITH. 

Pleading — Evidence. 

A  special  agreement  for  the  exchange  of  notes, 
with  a  warmnty  of  the  note  exchanged,  cannot  be 
Rivi'ii  in  evidence  In  support  of  the  money  counts.* 

THIS  was  an  action  of  awwmprii.     The  de- 
claration contained    three  counts.     The 
first   two    counts  were    on    a    special   agree- 

*A  plaintiff  can  only  abandon  his  special,  and  re- 
sort to  his  general  count,  where  the  proof  is  adapted 
to  the  latter.  It  eon  never  be  allowed  where  the 
plaintiff  might  sustain  a  proper  count  on  the  special 
agreement.  A  contrary  rule  would  enable  him  In 
every  case,  by  his  men-  volition,  to  convert  a 
special  contract  Into  a  general  iinlcliitatv«  cuututniml. 
Robinson  v.  Lynch,  18  Johns.  Hep.,  456,  rtd«  Cul- 
ver v.  Ilarnct,  1  Tyler,  182. 
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ment,  for  the  exchange  of  notes  between  the 
parties,  and  a  warranty  of  the  note  exchanged 
and  delivered  by  the  defendant  to  the  plaintiff. 
The  third  count  was  for  money  had  and  re- 
ceived, to  the  use  of  the  plaintiff,  money  paid, 
&c.  To  the  first  two  counts  there  was  a  de- 
murrer, and  a  judgment  thereon  for  the  de- 
fendant. To  the  third  count  the  defendant 
pleaded  the  general  issue.  The  cause  was 
tried  at  the  Cayuga  Circuit,  in  June,  1811,  be- 
fore Mr.  Justice  Yates. 

At  the  trial,  the  plaintiff  offered  in  evidence 
the  special  agreement,  in  support  of  the  money 
count.  The  evidence  was  objected  to,  but  ad- 
mitted ;  and  the  jury,  under  the  direction  of 
the  judge,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge, 

Mr.  Cady  for  the  defendant. 

Messrs.  Rodman  and  Richardson,  contra. 

Per  Curiam.  The  verdict  must  be  set  aside, 
rfnd  a  new  trial  awarded,  with  costs  to  abide 
the  event.  Such  a  special  agreement,  could 
not  be  given  in  evidence  under  the  money 
counts.  It  would  be  going  beyond  all  pre- 
cedent, and  produce  the  greatest  surprise  on 
the  defendant.  Even  if  the  evidence  had  beeu 
admissible,  it  did  not  support  the  warranty 
alleged. 

New  trial  granted. 
Cited  in-12  Wend.,  388. 


*CARTER 

v. 
PHELPS'  ADMINISTRATOR. 


[*44O 


Pleading  Action  against  Administrator — Prom- 
ise by  Intestate — By  Administrator. 

In  an  action  ofaxsumpsit  against  nn  administrator 
the  plaintiff  in  his  declaration  stated  that  the  prom- 
mise  was  made  by  the  intestate  in  his  lifetime,  and 
by  the  defendant,  "administrator  as  aforesaid," 
since  the  death  of  the  intestate.  The  declaration 
was  held  sufficient,  especially  after  verdict,  it  being- 
tantamount  to  alleging  that  the  promise  was  made 
by  the  defendant,  as  administrator. 

A  count  on  a  promise  made  by  an  executor,  or  ad- 
ministrator, as  such,  and  for  which  he  is  not  per- 
sonally liable.may  be  joined  with  a  count  on  a  prom- 
ise made  by  the  testator  or  intestate;  and  whether 
the  promises  be  in  one  and  the  same,  or  in  separate 
counts,  is  immaterial. 

Citations— 2  Bos.  &  P.,  424;  1  H.  Bl.,  102;  7  Bro. 
P.  C.,  SiO;  6  Johns.,  116;  1  Chitty  PI.,  205  b ;  2  Id., 
61. 

THIS  was  an  action  of  assumpsit.  The 
declaration  contained  six  counts.  The 
first  count  was  on  a  special  agreement  made, 
by  the  intestate,  in  his  lifetime,  and  stated  a 
breach  of  the  agreement,  and  the  intestate's 
liability,  but  no  promise  was  stated.  The 
second  count  was  for  uoods  sold  and  delivered 
to  the  intestate,  in  his  lifetime,  by  which  he 
became  indebted,  «fcc.,  and  a  promise,  by  the 
intestate,  in  his  lifetime,  and  after  his  death 
a  promise  by  the  defendant,  administrator  as 
aforesaid,  to  pay,  Ac.  In  the  third  and  fourth 
counts,  which  were  for  goods  sold  and  deliv- 
ered, and  work  and  labor,  the  promise  to  pay 
was  also  stated  to  be  by  the  intestate  in  his 
lifetime,  and  since  his  death  by  the  defendant  ( 
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administrator  as  aforesaid,  &c.  The  fifth 
count  was  for  work  and  labor,  &c. ,  in  consid- 
eration of  which  the  intestate,  in  his  lifetime, 
and  the  defendant,  since  the  death  of  the  in- 
testate, promised  to  pay  the  plaintiff  as  much 
as  he  reasonably  deserved  to  have,  &c. ,  and  the 
plaintiff  averred  that  he  reasonably  deserved 
to  have  for  the  same  one  thousand  dollars,  of 
which  the  intestate,  in  his  lifetime,  and  the  de- 
fendant, administrator  as  aforesaid,  at,  &c., 
had  notice.  The  sixth  count  was  for  money 
paid,  &c.,  and  alleged  the  promise  by  the  in- 
testate in  his  lifetime,  and  by  the  "defendant, 
administrator  as  aforesaid,"  since  the  death  of 
the  intestate.  The  breach  was  alleged  to  be  by 
the  intestate,  m  his  lifetime,  and  by  the  "de- 
fendant, administrator  as  aforesaid,  since  the 
death  of  the  intestate. 

The  defendant  pleaded  the  general  issue;  and 
the  cause  was  tried  at  the  Chenango  Circuit,  in 
June  last,  when  a  verdict  was  found  for  the 
plaintiff. 

A  motion  was  now  made,  in  arrest  of  judg- 
441*]  ment,  1.  Because  *the  promise  by  the 
intestate  and  the  defendant  were  joined  in  the 
same  counts. 

2.  Because  the  promise,  set  forth  in  the  last 
five  counts,  ought  to  have  been  alleged  to  have 
been  made  by  the  defendant,  as  administra- 
tor, &c. 

The  case  was  submitted  to  the  court,  with- 
out argument. 

Per  Curiam.  There  is  no  well-founded  ob- 
jection to  the  counts  in  the  declaration.  In 
all  of  them  the  cause  of  action  is  stated  to  have 
arisen  in  the  lifetime  of  the  intestate,  an  d.though 
the  promise  by  the  defendant  is  not  stated  to 
be  made  by  him  as  administrator,  yet  it  is 
stated,  in  every  instance,  that  the  cause  of 
action  arose,  and  a  promise  to  perform  it  was 
made,  by  the  intestate,  and  a  promise  also  by 
the  defendant,  "  administrator  as  aforesaid." 
In  one  part  of  the  fifth  count,  this  addition  is 
omitted,  but  in  the  latter  part  of  the  count, 
the  notice  of  the  value  of  the  service  is  stated 
to  be  given  to  him,  "  administrator  as  afore- 
said." The  breach  states  that  all  the  defaults 
were  by  the  intestate,  in  his  lifetime,  and  by 
the  defendant,  "administrator  as  aforesaid." 
In  no  one  instance,  is  the  defendant  charged  in 
his  own  right.  He  is  charged  throughout  as 
administrator,  and  any  objection  to  the  omis- 
sion in  stating  the  promise  to  have  been  made 
by  him,  as  administrator,  or  in  omitting  that 
addition  in  part  of  the  fifth  count,  was,  in  this 
case,  only  the  omission  of  matter  of  form,  and 
is  good  after  verdict.  The  case  of  Bridgen  v. 
Parkes(2  Bos.  &  Pull.,  424)  is  not  applicable  ; 
for  there  the  executor  was  charged  as  being 
liable  in  his  own  right,  and  the  cause  of  action 
to  have  risen  after  the  testator's  death.  If  any 
one  count  had  so  charged  the  defendant,  it  is 
admitted  it  could  not  have  been  joined  with  a 
count  against  him,  in  his  representative 
character.  But  a  count  on  a  promise  made  by 
an  executor  or  administrator,  as  such,  and  in 
which  he  is  not  charged  as  personally  liable, 
442*]  may  be  joined  with  a  *count  on  a 
promise  made  by  the  intestate.  The  rule  has 
become  settled.  (1  H.  Bl.,  102,  Secar  v.  Atkin- 
son; 7  Bro.  Parl.  Gas.,  550,  Ex'rs  of  Hughes 
v.  Hughes;  6  Johns.  Rep.,  116;  1  Chitty  on 
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Pleading,  205  b ;  2  Chitty  on  Pleading,  61.) 
Whether  the  promise  by  the  intestate,  and 
subsequently  by  the  administrator,  for  the 
same  cause,  be  in  one  or  in  distinct  counts, 
cannot  be  material,  nor  affect  the  principle. 
The  motion  in  arrest  of  judgment  must,  there- 
fore, be  denied. 

Motion  denied. 

Cited  in— 3  Wend.,  246;  5  Wend.,  88;  13  Wend.. 
568 ;  24  Wend.,  185 ;  3  Denio,  69 ;  Hill  &  D.,  387  ;  41 
N.  Y.,  321;  13  Barb.,  331;  61  Barb.,  524,  532. 


M'DONALD  *>.  RAINOR  AND  VANTINE. 

Promissory  Note — Payee  against  Maker — De- 
fense— Indorsement  by  Payee — Former  Suit  by 
Indorsee  against  Defendant — Defect  in  In- 
dorsement SJuruiH  by  Defendant — Estopped  in 
Present  Suit  from  Showing  Indorsement  Good. 

In  an  action  by  the  payee  of  a  promissory  note, 
against  the  maker,  brought  before  a  justice,  the  de- 
fendant pleaded  that  the  note  had  been  indorsed 
by  the  payee,  and  that  the  indorsee  had  sued  the 
defendant  on  the  note  before  another  justice ;  but 
it  appearing  that  in  that  suit  the  maker  objected  to 
the  title  of  the  indorsee,  or  to  some  defect  in  the  in- 
dorsement, in  consequence  of  which  no  recovery 
was  had  on  the  note,  it  was  held  that  the  plea  was  no 
bar,  and  that  the  defendant  could  not  in  this  suit 
set  up  the  indorsement  as  good,  which  he  had,  in 
the  former  suit,  shown,  or  attempted  to  show,  to  be 
bad. 

IN  error,  on  certiorari  from  a  justice's  court. 
The  defendants  in  error  brought  an  action 
against  the  plaintiff  in  error,  and  declared 
against  him  on  a  note  drawn  by  him  to  them 
for  fourteen  dollars  and  sixty -five  cents,  dated 
13th  April,  1809;  also,  on  an  account,  for  eleven 
bushels  of  oats,  and  on  an  order,  in  favor  of 
Edmund  Rogers,  to  the  amount  of  one  dollar. 
To  the  note  the  plaintiff  specially  pleaded  that 
it  had  been  indorsed  to  James  P.  German,  and 
not  indorsed  back  to  the  plaintiff;  and  further, 
that  he  had  been  sued  by  German,  and  dis- 
charged by  the  jury  from  the  note,  and  that 
the  indorsement  was  void,  because  Rainorhad 
made  use  of  Vantine's  name,  in  the  indorse- 
ment. To  the  residue  of  the  plaintiff's  de- 
mand, the  defendant  pleaded  non  assumpsit, 
and  a  set-off.  On  the  trial,  the  defendant  ad- 
mitted himself  answerable  for  the  order,  and 
there  was  some  circumstantial  evidence  about 
the  oats,  and  positive  proof  as  to  delivery  of 
part.  The  defendant  then  introduced  the  record 
of  a  trial  in  the  cause,  in  which  he  was  plaintiff 
*against  James  P.  German,  wherein  [*443 
it  appeared  that  German  attempted  to  set  off 
this  note,  and  that  M'Donald  objected  to  its 
allowance,  alleging  the  indorsement  to  be 
illegal,  because  Vantine  had  not  signed  it. 
And  the  jury  who  tried  the  cause,  after  re- 
turning to  give  their  verdict,  delivered  the  note 
to  the  justice  to  be  returned  to  German.  The 
plaintiff  then  offered  to  prove,  by  several  of  the 
jurors  who  tried  the  cause,  mentioned  in  the 
record  which  the  defendant  introduced  to  show 
that  the  note  was  not  allowed  to  German.  This 
evidence  was  objected  to,  but  admitted,  and 
that  fact  was  fully  proved  by  several  of  the 
jurors. 

The  justice  then  stated  in  his  return,  that 
after  hearing  the  proof  and  allegations  of  the 
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parties,  and  taking  four  days  to  consider,  he 
gave  judgment  for  the  plaintiffs,  for  twenty- 
one  dollars  and  twelve  cents. 

Per  Curiam.  The  judgment  must  be  affirm- 
ed. The  proof  as  to  all  the  demands  of  the 
plaintiffs  below,  exclusive  of  the  note,  was 
clearly  such  as  could  not  warrant  this  court  in 
reversing  the  judgment  on  that  ground  ;  and 
the  circumstances  relative  to  the  note  were 
sufficient  to  authorize  the  justice  to  allow  it. 
It  is  unnecessary  to  say  whether  the  justice 
was  correct  or  not,  in  admitting  the  jurors,  on. 
the  trial  between  the  defendant  and  German, 
as  witnesses,  to  prove  what  was  then  done 
with  respect  to  this  note.  This  testimony 
was  immaterial,  and  went  to  establish  nothing 
more  than  what  the  defendant  himself  had 
proved  by  the  record  of  that  trial. 

This  record  shows  that  the  plaintiff  in  error 
objected  against  the  payment  of  the  note  to 
German,  on  account  of  some  defect  in  the  in- 
dorsement, so  that  the  title  to  the  note  was  not 
vested  in  German.  This  objection  prevailed, 
and  he  avoided  a  payment  to  German,  and  he 
shall  not  be  allowed,  in  opposition  to  his  own 
proof,  to  say  the  indorsement  to  German  was 
good.  But  admitting  that  he  might  set  this 
444*]  up,  there  was  no  evidence  offered,  *by 
the  defendant  below,  to  show  that  the  note 
had  been  indorsed,  or  that  the  plaintiffs  had 
ever,  in  any  way,  parted  with  their  interest  in 
it ;  and  if  not,  there  could  be  no  objection 
against  their  recovering  it  from  the  defendant, 
who,  clearly,  by  his  own  showing,  has  never 
paid  it  to  any  person. 

Judgment  affirmed. 

Distinguished— 1  Bias.,  335. 

Cited  in— 21  Wend.,  406;  35  N.  Y.,  287. 


WILBUR  r>.  HOW. 

Contract  at  Auction — Agreement,  One  to  Bid  for 
Two — Agreement  Void. 

Where  the  contract  or  job  for  making  a  road  was 
put  up  for  sale  at  auction,  and  A  and  B  agreed 
that  one  of  them  should  bid,  and  if  the  contract 
should  be  struck  off  to  the  one  bidding,  the  other 
should  have  an  equal  share  in  it,  and  it  was  struck 
off  to  B,  against  whom  A  afterwards  brought  an 
action  for  a  breach  of  the  agreement  between 
them  ;  it  was  held  that  the  agreement  was  without 
consideration,  and  void. 

Citation— fl  Johns.,  194. 

IN  ERROR,   on  certiorari  from  a  justice's 
court. 

How  brought  his  action  against  Wilbur  be- 
fore the  justice.  The  plaintiff  in  his  declara- 
tion stated  that  a  contract  or  job  for  making  a 
certain  road,  was  set  up  at  auction,  and  it  was 
agreed  between  the  plaintiff  and  defendant  that 
if  either  of  the  parties  should  bid  off  the  job,  it 
should  be  divided  between  them  ;  ami  that 
Wilbur  bid  off  the  job,  but  refused  to  give 
How  a  share  in  it  according  to  his  agreement, 
for  the  breach  of  which  the  plaintiff  claimed 
damages,  and  the  jury  found  a  verdict  for  the 

?  lain  tiff   for    twenty    dollars,    on   which   the 
listice  gave  judgment. 


NOTE.— Auction— Omtract  not  to  hid— Void.    See 
Doolin  v.  Ward,  fl  Johns.,  194,  and  note. 
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Per  Curiam.  This  case  comes  within  the 
principle  laid  down  in  Doolin  \.  Ward  (6 
Johns.  Rep.,  194).  The  contract  was  a  nudum 
pactum,  and  a  fraud  on  the  vendor.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Modified— 15  How.  (U.  S.).  519. 

Cited  in— 13  Johns.,  115 ;  5  Denio,  442 ;  1  Paige,  148 ; 
3  N.  Y.,  130 ;  4  N.  Y.,  456 ;  2  Lans.,  344 ;  5  Lans.,  357  ; 
6  Barb.,  77 ;  2  McLean,  277. 


*DURELL  v.  MOSHER.      [*445 

1.  Justice's  Court — Jurors — Challenge.     2.  Tro- 
ver— Evidence  of  Conversion. 

Where  a  juror,  summoned  in  a  cause  before  a 
justice,  had  said  "  that  if  the  reports  of  the  neigh- 
bors were  correct,  the  defendant  was  wrong,  and 
the  plaintiff  was  right,"  this  was  held  not  to  be 
a  sufficient  objection  to  his  being  sworn  and  im- 
paneled. 

In  an  action  of  trover,  proof  that  the  defendant 
promised  to  return  the  goods  to  the  plaintiff,  and 
that  he  had  not  returned  them,  is  sufficient  evi- 
dence of  a  conversion ;  and  a  previous  demand  and 
refusal  need  not  be  proved. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Mosher  brought  an  action  of  trover  against 
Durell,  before  the  justice,  for  sheep. 

A  venire  was  issued,  and  returned,  and  the 
defendant  objected  to  two  of  the  jurors  on 
the  panel,  that  they  had  sat  as  jurors  on  a 
former  trial  between  the  parties,  as  to  the 
same  subject  matter  of  controversy  ;  but  it 
appeared  that  the  cause  had  been  dismissed, 
without  any  verdict  being  given,  and  the 
justice,  therefore,  admitted  the  jurors  in  this 
cause.  The  defendant  then  objected  to  anoth- 
er juror,  because  that  he  had  said,  in  a  con- 
versation about  the  controversy,  that  the  de- 
fendant was  wrong  and  the  plaintiff  was 
right ;  but  it  was  also  proved  that  he,  at  the 
same  time,  said  that  he  had  no  personal 
knowledge  of  the  matter  in  dispute,  but  that 
if  the  reports  of  the  neighbors  were  correct, 
the  defendant  was  wrong  and  the  plaintiff  was 
right.  The  justice  admitted  the  juror  as  com- 
petent. 

On  the  trial,  it  was  proved  that  the  defend- 
ant below  had  taken  two  sheep  and  two  lambs 
out  of  the  flock  of  the  plaintiff,  supposing 
they  belonged  to  him,  the  defendant  ;  and 
that  he  had,  afterwards,  promised  to  return 
the  sheep  to  the  plaintiff,  but  had  failed  to  do 
so. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  eight  dollars. 

Per  Curiam.  The  objection  to  the  jurors 
was  unfounded.  The  third  juror  objected  to 
had  given  no  decided  opinion  on  the  merits 
of  the  cause.  His  declaration  was  hypotheti- 
cal. Though  a  demand  and  refusal  of  the 
sheep  was  not  proved  ;  yet  the  promise  by  the 
defendant  to  return  them,  and  a  failure  to  do 
so,  was  evidence  of  a  conversion.  The  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 6  Cow..  564;  7  Cow.,  122;  4  Wend.,  243; 
14  Wend.,  133;  4  Hill,  16;  3  Lans.,  252;  5  Lans.,  79; 
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1.  Evidence  of  a  Deceased  Witness  on  Former 
Trial— How  Admissible.  2.  Knowledge  of 
Judgment  Against  Vendor — Wlten  Renders 
Sale  Void — Non-Delivery — Fraud — Execution 
WJien  Binding  on  Ooods.  3.  Actions  of 
Trespass  and  Trover — Interest  as  Damages. 

It  seems  that  evidence  of  what  a  witness,  since 
deceased,  swore  at  a  former  trial  between  the  same 
parties,  is  uot  admissible,  unless  accompanied  with 
the  posted  or  record  of  the  former  suit. 

Though  a  purchaser  of  (foods  knows  of  a  judg- 
ment against  the  vendor,  at  the  time  of  the  sale, 
that  fact  will  not,  of  itself,  render  the  sale  fraudu- 
lent or  void ;  but  if  he  knows  of  the  judgment, 
and  purchases  with  the  view  and  for  the  purpose 
of  defeating  the  creditor's  execution,  it  is  fraudu- 
lent, and  the  sale  is  void,  notwithstanding  a  full 
price  has  been  paid  by  the  purchaser. 

The  sale  must  be  bona  fide,  as  well  as  for  a  good 
consideration. 

The  non-delivery  of  the  goods  to  the  vendee,  at 
the  time  of  sale,  is  only  prima  facie  evidence  of 
fraud,  and  may  be  explained  by  circumstances. 

An  execution  does  not  bind  the  goods  of  the  debtor 
till  delivered  to  the  sheriff. 

In  actions  of  trespass,  for  taking  the  goods  of  the 
plaintiff,  as  well  as  in  trover,  the  jury,  in  their  dis- 
cretion, may  allow,  besides  the  value  of  the  goods 
at  the  time  of  the  trespass,  interest  on  the  amount 
from  that  time  to  the  judgment,  by  way  of  dam- 
ages. 

Citations— 2  Show.,  168 ;  1  Str..  162 ;  Peake's  Ev., 
40  ;  Stat.  of  Frauds,  29  Car.  II. ;  Stat.  13  Eliz.,  ch.  5 ; 
Dal.  Kep.,  79:  4  Burr.,  474,  475;  Cowp.,  434;  3  Co..  80 
b ;  10  Ves.,  145 ;  2  Bos.  &  P.,  59 ;  1  Laws,  389 ;  2  Eq. 
Cas.  Abr.,  381. 

THIS  was  an  action  of  trespass,  brought  to 
recover  the  value  of  seventy-three  barrels 
of  whisky.  The  cause  was  tried  at  the. On- 
tario Circuit,  before  Mr.  Justice  Yates,  on  the 
27th  June,  1811. 

A  witness  testified  that  on  the  18th  July, 
1807,  he  sold  to  Moses  Johnson  ninety-five 
barrels  of  whisky  at  fifty-six  cents  per  gal- 
lon, which  was  indorsed  on  a  bond  given  by 
the  witness  to  M.  Johnson,  payable  in  whis- 
ky. Seventy-three  barrels  of  the  whisky  were 
put  in  the  store  of  Ezekiel  Taylor,  in  the 
village  of  Canandaigua.  Johnson  was  then 
a  prisoner,  within  the  liberties  of  the  prison, 
having  been  surrendered  by  his  bail,  and  no- 
toriously a  bankrupt. 

The  defendant,  as  sheriff  of  the  County  of 
Ontario,  on  the  second  Monday  of  November, 
1807,  sold  the  whisky  in  the  store  of  Taylor, 
by  virtue  of  a  test.  fi.  fa.  issued  against  John- 
son, on  a  judgment  obtained  against  him,  on 
the  12th  November,  1805,  at  the  suit  of  Will- 
iam W.  Rodman.  The  execution  was  return- 
able on  the  second  Monday  of  November,  and 
was  delivered  to  the  sheriff  on  the  18th  Sep- 
tember, 1807.  At  the  time,  and  before  the 
sale,  the  plaintiff,  who  was  present,  gave 
notice  that  the  whisky  was  his  property,  and 
forbade  the  defendant  to  sell  it. 

The  plaintiff  gave  in  evidence  a  bill  of  par- 
cels of  ninety-five  barrels  of  whisky  sold  to 
him  by  Moses  Johnson,  dated  August  28,  1807, 
at  fifty  cents  per  gallon,  amounting  to  $1,964, 
on  which  was  indorsed  a  receipt  of  payment, 
by  a  note  of  hand,  in  full. 

From  the  testimony,  it  appeared  that  the 
plaintiff  and  several  others  became  bail  for  M. 
447*]  Johnson,  for  the  liberties  *of  the  jail, 
and  that  Johnson  delivered  sundry  bonds  and 
notes  to  them  for  their  indemnity,  among 
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which  was  the  bond  on  which  the  whisky 
was  indorsed  in  part  payment,  and  that  the 
whisky,  when  purchased,  was  delivered  to- 
N.  Gorhani.  one  of  the  bail,  for  their  indem- 
nity. On  the  28th  August,  1807,  Gorham  and 
another  offered  to  purchase  the  whisky,  and 
Johnson  said  he  wished  to  sell  it,  to  prevent 
its  being  taken  in  execution  at  the  suit  of  Rod- 
man, and  his  thereby  gaining  a  preference 
over  other  creditors.  Johnson  wished  to  get 
a  better  price  than  was  offered,  but  on  the 
same  day  sold  it  to  the  plaintiff,  and  deposited 
his  note  taken  in  payment  in  the  hands  of  Mr. 
Greig,  as  security  for  his  bail.  Gorham,  on 
being  informed  that  the  note  was  in  the  hands 
of  Greig,  directed  Taylor,  with  whom  the 
whisky  was  stored,  to  deliver  it  to  the  plaint- 
iff whenever  he  wished  to  take  it,  as  he  had 
purchased  it  of  Johnson  ;  and  the  plaintiff 
called  at  Taylor's  store  to  receive  the  whisky  ; 
but  on  account  of  the  sickness  of  Taylor,  it 
was  not  then  actually  delivered. 

It  was  testified  that  Greig  had  in  his  posses- 
sion, in  the  autumn  of  1807,  a  note  dated  the 
28th  August,  1807,  signed  by  the  plaintiff,  for 
$1,964,  payable  in  good  whisky,  at  fifty  cents 
per  gallon,  on  the  1st  September,  1808  ;  but 
whether  it  was  the  same  note  mentioned  in 
Johnson's  receipt,  indorsed  on  the  bill  of  par- 
cels, the  witness  could  not  say,  except  from 
report. 

It  appeared  that  the  defendant  had  given 
due  notice  to  the  plaintiff  to  produce  the  note, 
given  by  the  plaintiff  to  M.  Johnson  for  the 
whisky,  in  evidence  at  the  trial  of  the  cause. 

The  defendant  proved  that  the  judgment  on 
which  the  execution  issued  was  for  twenty 
thousand  dollars,  on  a  warrant  of  attorney, 
given  to  secure  the  creditors  of  the  defendant 
named  in  the  condition  of  the  bond,  for  debt* 
bona  fide  due  to  them  from  Johnson.  The 
plaintiff  then  offered  to  prove  that  this  action 
was  tried  at  the  *preceding  circuit,  [*44J* 
when  one  Tiffany  was  sworn  as  a  witness  in 
the  cause,  but  was  since  dead  ;  and  that  he 
testified  that  he  was  present  when  Johnson 
sold  the  whisky  to  the  plaintiff,  and  that  the 
sale  was  bona  fide.  The  defendant's  counsel 
objected  to  the  evidence,  unless  the  plaintiff 
also  produced  the  Nisi  Prius  record  and  postea 
of  the  trial.  But  the  judge  overruled  the  ob- 
jection, and  admitted  the  evidence. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  for  $1,952.91 ,. 
which  sum  included  the  value  of  the  whisky., 
at  the  time  it  was  sold  by  the  defendant,  and 
also  four  hundred  and  thirteen  dollars  and 
sixteen  cents  for  the  interest,  from  the  time  of 
the  sale,  to  August  Term  last ;  and  it  was 
agreed,  that  if  the  court  should  be  of  opinion 
that  the  sum  allowed  as  damages,  by  way  of 
interest,  ought  not  to  have  been  allowed,  it 
should  be  deducted  from  the  amount,  unless 
a  new  trial  should  be  granted,  for  some  other 
cause. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  :  1.  Because  the  sale  of 
the  whisky  by  M.  Johnson  to  the  plaintiff 
was  fraudulent,  as  against  creditors.  2.  Be- 
cause improper  evidence  was  admitted. 

Mr.  Cody,  for  the  defendant.  1.  By  the 
2d  section  of  the  statute  (sess.  10,  ch.  44  ;  L. 
R.  S.,  137,  sec.  1),  for  the  prevention  of  frauds, 
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all  conveyances,  sales,  &c.,  made  with  intent 
to  hinder,  delay  or  defraud  creditors,  are  de- 
clared void.  It  was  enough  for  the  defendant 
to  prove  that  the  intention  of  Johnson  was 
fraudulent.  He  was  not  bound  to  prove 
further  that  the  plaintiff  knew  that  it  was 
fraudulent.  It  was  for  the  plaintiff  to  avail 
himself  of  the  sixth  section  of  the  act,  and 
show  that  he  was  a  bonafide  purchaser,  upon 
a  good  consideration,  and  without  notice  of 
the  fraud.  Whether  a  deed  of  sale  is  fraudu- 
lent, or  not,  in  regard  to  creditors,  depends 
on  the  motives  of  the  party  making  it.  (8 
Term  Rep.,  530,  Le  Blanc,  f.  ;  Shep.  Touch., 
67.) 

It  was  clearly  proved  that  Johnson  declared 
449*]  that  he  *sold  the  whisky  to  defeat 
his  creditors.  And  what  evidence  does  the 
plaintiff  produce  that  he  was  a  bontt  fide  pur- 
chaser, without  notice  ?  Nothing  but  the  re- 
ceipt of  Johnson  himself  for  a  note,  which 
ought  to  have  been  produced  at  the  trial,  or 
the  payment  of  it  fully  proved.  A  sale  by  the 
debtor,  pending  a  suit  against  him,  is  always 
considered  a  badge  of  fraud.  But  conveyance 
of  the  defendant's  goods,  after  a  judgment 
against  him,  is  held  to  be  a  much  deeper  com- 
plexion of  fraud.  (Rob.  on  Fraud.  Conv., 
578;  Doug.,  88)  And  if  the  purchaser  has 
knowledge,  in  fact,  of  the  judgment  against 
the  vendor,  the  sale  has  been  held  void,  under 
the  statute  of  13  Eliz.,  from  which  the  second 
section  of  our  act  is  copied,  notwithstanding  a 
full  price  has  been  paid. 

Whatever  is  sufficient  to  put  a  party  on  in- 
quiry, is  a  constructive  notice.  (1  Johns. 
Gas.,  53.)  The  plaintiff  knew  of  the  suits 
against  Johnson,  and  that  he  was  a  bankrupt. 
The  plaintiff  himself  was  bail  for  the  liberties. 
He  must  be  charged  with  knowledge  of  the 
judgment  in  favor  of  Rodman,  as  he  knew  all 
the  facts  which  necessarily  led  to  that  result. 
To  render  the  sale  valid,  it  should  be  shown 
that  the  plaintiff  had  no  manner  of  notice  of 
the  judgment.  But  the  plaintiff,  when  he 
made  the  purchase,  was  bound  to  make  in- 
quiry AH  to  the  judgment.  (Rob.  on  Fraud., 
Conv.,  406;  Cowp.,  432.)  Acts  of  doubtful 
complexion  are  construed  to  be  within  the 
general  rule,  for  the  sake  of  preventing  fraud. 

Again,  it  is  to  be  observed,  that  the  sale  to 
the  plaintiff  was  not  for  the  purpose  of  raising 
money  to  satisfy  a  creditor,  nor  in  the  ordi- 
nary course  of  trade.  It  was  on  a  credit  of 
thirteen  months,  and  for  a  note  payable,  not 
in  money,  but  in  whisky,  at  the  same  price. 
In  order  to  determine  whethera  sale  is  fraudu- 
lent or  not,  within  the  statute,  it  is  material  to 
inquire  into  the  value  of  the  property,  and  the 
value  and  tangibility  of  that  substituted  in  its 
place.  (6  East,  251.) 

2.  In  Hilton  v.  Walter  (1  Str.,  162  ;  Peak«'s 
Ev..  3d  edit.,  50)  it  was  held  that  though  the 
jwntfa  was  no  evidence  of  the  verdict,  without 
4/>O*]  showing  *the  final  judgment,  yet  it 
was  evidence  of  a  trial,  so  as  to  introduce  an 
account  of  what  a  witness  swore,  at  the  trial, 
who  was  since  dead.  According  to  the  rule 
of  evidence,  recogni/ed  by  this  decision,  the 
evidence  of  what  the  witness  swore  at  the 
former  trial  was  inadmissible,  unless  accom- 
panied with  \\\v  jHHttea. 

Mr.  E.  WiU ia nut,  contra.  The  question  as 
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to  the  plaintiff's  knowledge  of  the  motives  or 
intention  of  Johnson  was  left  to  the  jury.  If 
the  fraud  was  not  brought  home  to  the  plaint- 
iff, he  is  not  to  be  affected  by  it.  Fraud  is- 
never  presumed.  The  jury,  by  their  verdict, 
have  found  that  there  was  no  fraud.  A  judg- 
ment does  not  bind  personal  property,  and  the 
execution  was  not  issued  until  some  time 
after  the  sale. 

Admitting  the  note  taken  in  payment  was 
for  whisky,  deliverable  at  a  future  day,  it 
was  something  equally  valuable  and  tangible 
as  the  whisky  sold.  It  might,  at  a  future 
day,  be  much  more  valuable. 

Again,  a  bond  payable  in  whisky  was  de- 
livered to  Gorham,  for  the  security  of  the  bail 
of  Johnson,  who  was  a  trustee  of  the  whisky 
for  their  benefit.  The  equitable  title  was  in 
the  bail  of  the  plaintiff. 

Johnson  was  a  nominal  owner.  The  whis- 
ky was  delivered  to  Gorham,  who  had  the 
agency  relative  to  it,  and  who  gave  directions 
for  its  delivery  to  the  plaintiff,  who  would 
have  taken  it  immediately  into  his  possession, 
had  it  not  been  for  the  illness  of  Taylor,  in 
whose  store  it  was  deposited.  It  was  not  in 
possession  of  Johnson,  at  the  time  of  the  de- 
livery of  the  execution  to  the  sheriff. 

Per  Curiam.  The  two  principal  points  in 
this  case  are:  1.  Whether  the  sale  of  the 
whisky  to  the  plaintiff  was,  under  the  cir- 
cumstances of  the  case,  fraudulent ;  and,  2. 
Whether  the  testimony  of  what  was  sworn 
by  Tiffany,  upon  the  former  trial,  was  admis- 
sible. 

*The  better  opinion  seems  to  be,  [*45 1 
that  if  the  testimony  of 'what  a  witness  swore 
at  a  former  trial  be  unaccompanied  with  a 
posiea  or  record  of  the  former  suit,  and  that  be 
made  an  objection,  at  the  time,  to  the  admis- 
sion of  such  testimony,  the  objection  is  good. 
It  was  so  ruled  in  2  Show,  168,  Anon.;  and 
other  cases  admit  the  existence  of  the  rule.  (1 
Str.,  162  ;  Peake's  Ev.,  40.)  But  the  question 
here  is,  whether  even,  independent  of  that  tes- 
timony, the  plaintiff  would  not  have  been  en- 
titled to  recover. 

When  the  plaintiff  bought  the  whisky,  there 
was  a  judgment  against  Johnson,  of  two 
years'  stauding,  and  he  was  also  under  arrest, 
and  upon  the  liberties  of  the  jail  and  a  re- 
puted bankrupt.  But  the  execution  in  this 
case  was  not  issued  and  delivered  to  the  sher- 
iff until  some  time  after  the  sale,  and  there 
was  no  evidence  to  bring  home  to  the  knowl- 
edge of  the  plaintiff  the  existence  of  the  judg- 
ment in  favor  of  Hodman.  There  were  no  cir- 
cumstances to  warrant  the  inference  that  the 
plaintiff  knew  of  that  judgment,  and  pur- 
chased the  whisky  with  an  intent  to  defeat 
the  execution  upon  it.  As  the  judgment  was. 
nearly  two  years  old,  the  plaintiff  cannot  well 
be  supposed  (admitting  he  knew  of  such  a 
judgment)  to  have  purchased  for  the  purpose 
of  defeating  that  creditor,  for  what  ground 
had  he  to  presume  any  immediate  execution, 
considering  the  delay  that  had  already  taken 
place  since  the  date  of  the  judgment  ?  The 
circumstance  of  the  non-delivery  of  tho  prop- 
erty is  sufficiently  accounted  for,  by  the  sick- 
ness of  Taylor,  in  whose  store  it  was  deposited, 
and  it  was  there  not  in  the  custody  of  John- 
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son,  but  of  Qorham,  one  of  the  bail  to  the 
sheriff,  for  the  liberties  granted  to  Johnson. 
If  this  purchase  be  fraudulent  and  void,  there 
would  be  no  safety  in  dealing  in  personal 
property  with  a  man  against  whom  there  was 
a  judgment.  The  old  cases,  before  the  statute 
of  frauds  of  29  Car.  II.,  have  said  that  if  a 
man,  after  judgment,  and  to  defraud  execu- 
452*]  tion,  sell  his  goods  *for  a  valuable  con- 
sideration, and  the  buyer  knew  of  the  judg- 
ment, the  sale  is  void  under  the  13  Eliz.,  ch. 
5.  (Dalison's  Rep.,  79.)  But  the  modern 
doctrine  is  not  merely  that  the  purchaser  must 
know  of  the  judgment.  That  fact  will  not,  of 
itself,  defeat  a  bona  fide  sale,  or  make  it,  in 
judgment  of  law,  fraudulent.  If  that  was  the 
rule  of  law,  it  would  put  a  most  inconvenient 
check  to  the  circulation  of  personal  property. 
The  rule  is,  that  the  purchaser,  knowing  of 
the  judgment,  must  purchase  with  the  view 
and  purpose  to  defeat  the  creditor's  execution; 
and  if  he  does  it  with  that  purpose,  it  is  iniqui- 
tous and  fraudulent,  notwithstanding  he  may 
give  a  full  price.  The  question  of  fraud  de- 
pends upon  the  motive.  The  purchase  must 
be  bona  fide,  as  well  as  upon  good  considera- 
tion. This  was  the  rule  as  declared  by  Lord 
Mansfield,  upon  repeated  occasions.  (4  Burr., 
474,  475  ;  Cowp.,  434.)  The  non-delivery  of 
the  goods,  at  the  time  of  the  sale,  is,  of  itself, 
a  circumstance  of  fraud,  as  was  stated  in 
Twyne's  case  (3  Co.,  80  b) ;  but  it  is  only 
prima  facie  evidence  of  fraud,  and  the  circum- 
stance may  admit  of  explanation.  (10  Ves., 
145 ;  2  Bos.  &  Pull.,  59.)  Here  it  is  fully  ex- 
plained. The  statute  of  frauds  on  this  point, 
and  which  we  have  adopted  (Laws,  Vol.  I., 
389)  says  that  the  execution  shall  not  bind 
goods,  but  from  the  delivery,  and  this  pro- 
vision was  made  for  the  benefit  of  purchas- 
ers. In  one  case  Lord  Hardwicke  held  that 
a  sale  of  goods  might  be  valid,  even  after 
delivery  of  the  execution,  and  until  execu- 
tion executed.  (Lowthal  v.  Tompkinn,  2  Eq. 
Eq.  Cas.  Abr.,  381.) 

As  here  was  not  evidence  to  warrant  the  in- 
ference that  the  purchase  by  the  plaintiff  was 
made  with  intent  to  defeat  the  execution  of 
Rodman,  and  especially  as  there  was  no  evi- 
dence that  the  plaintiff  ever  knew  of  that 
judgment,  the  verdict  was  correct,  and  the 
charge  of  the  judge  well  founded. 

The  interest  which  was  allowed,  by  way  of 
damages,  was  just.  The  plaintiff  ought  not  to 
be  deprived  of  his  property,  for  years,  with- 
453*]  out  compensation  for  the  loss  of  *the 
use  of  it,  and  the  jury  had  a  discretion  to 
allow  interest  in  this  case,  as  damages.  It  has 
been  allowed  in  actions  of  trover,  and  the  same 
rule  applies  in  trespass  when  brought  for  the 
recovery  of  property. 

The  motion  on  the  part  of  the  defendant  must 
be  denied. 

Testimony  on  former  trial— Admissihtttty.  Cited 
in— 35  Hill,  296 ;  25  Hun,  274 ;  18  Wis.,  638. 

Safe  of  personal  property— Validity— Creditor's 
lien.  Cited  in— 9  Johns.,  133 ;  12  Johns.,  324 ;  2  Cow., 
436 ;  3  Cow.,  423 ;  4  Wend.,  518 ;  8  Wend.,  389 :  12 
Wend.,  361 ;  23  Wend.,  656 ;  4  Hill,  290 ;  18  Barb.,  275. 

Trespass— Interest  as  damages.  Cited  in— 3  Cow., 
423;  5  Cow.,  614;  5  Denio.  144;  2  N.  Y.,  139;  10  Hun. 
428. 


JONES  v.  SCRIVEN. 

Action  for  Deceit — Former  Suit  by  Defendant — 
Deceit  Pleaded  in  Bar. 

In  an  action  for  a  deceit,  in  the  sale  of  a  certain 
improvement,  or  patent  right,  before  a  justice,  the 
defendant  set  up,  in  defense,  a  former  trial  and 
Judgment  in  an  action  brought  by  him  before  a  jus- 
tice, a jrui  i  ist  the  plaintiff,  on  a  promissory  note  giv- 
en for  the  purchase  money,  in  which  suit  the  pres- 
ent plaintiff  set  up  the  deceit  in  the  sale,  as  a  de- 
fense against  the  note,  and  the  same  was  considered 
by  the  justice,  and  a  judgmentgiven  for  the  plaint- 
iff, for  the  amount  of  the  note ;  it  was  held  that  the 
first  trial  and  judgment  was  a  complete  bar  to  the 
second  suit  for  the  deceit. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Scriven  brought  an  action  of  de- 
ceit and  warranty  against  Jones,  for  selling 
the  art  of  manufacturing  potashes,  in  a  new 
and  improved  mode,  which  he  represented  to 
be  of  great  utility  ;  and  to  induce  the  plaintiff 
to  buy  the  art,  he  affirmed  that  the  ashes 
would  melt  easier,  and  make  one  quarter  more 
than  in  the  common  mode,  &c.  The  defend- 
ant, at  the  trial,  gave  in  evidence  a  former 
trial  in  a  suit  brought  by  Jones  against  Scriven, 
on  a  promissory  note  given  by  Scriven  to 
Jones,  for  the  art  and  skill  of  making  pot- 
ashes, &c.,  at  which  trial  Scriven  proved,  by 
two  witnesses,  that  the  patent  or  art  was  good 
for  nothing  ;  but  the  evidence  preponderated 
in  favor  of  the  usefulness  of  the  patent,  and 
the  justice,  before  whom  the  cause  was  tried, 
accordingly  gave  judgment  in  favor  of  Jones, 
for  the  note.  On  this  testimony,  the  defend- 
ant below  moved  for  a  nonsuit,  which  was 
overruled,  and  a  verdict  found  for  the  plaint- 
iff, for  twenty-five  dollars. 

Per  Curiam.  The  defense  in  the  former 
suit  on  the  note  was  not  by  way  of  set-off, 
but  a  direct  objection  to  the  consideration  of 
the  note  ;  and  the  very  point  in  issue  in  this 
cause,  namely,  the  value  or  worth  of  the  art 
or  skill  sold,  was  tried  and  decided  before. 
This  very  evidence  was  received  by  the  jury, 
and  the  justice  ought  to  have  advised  the  jury 
that  it  was  a  bar.  and  the  jury  ought  so  to 
have  found  it.  The  judgment  below  must  be 
reversed. 

Judgment  reversed. 

Cited  in-15  Barb.,  69 ;  31  Barb.,  537 ;  1  Hilt.,  77 ;  4 
Wash.,  88. 


*LANSING  v.  LANSING  [*454 

Wager  on  Election — After  Polls  Closed — Nego- 
tiable Note  given  for  Amount — Indorsed  by 
Winner  after  due — Note  Void. 

Where  a  bet  was  laid,  after  the  poll  was  closed,  on 
the  event  of  the  election  for  governor,  and  the 
party  gave  his  negotiable  note  for  the  amount  of 
the  bet,  payable  in  30  days,  which  was  deposited 
with  a  stakeholder,  and  afterwards  delivered  to  the 
winner,  who  indorsed  it,  after  it  became  due ;  it  was 
held  that  the  indorser  took  the  note,  subject  to  all 
the  defense  existing  against  it,  in  the  hands  of  the 
original  payee,  and  that  the  note  being  given  for 
such  a  wager  was  void. 


NOTE.—  Wager—  When  void  as  against  public  pol- 
icy—In general.  See  Bunn  v.  Riker,  4  Johns.,  426, 
and  note. 

Negotiable  paper  indorsed  after  maturity— Rights  of 
Jwlder.  See  Johnson  v.  Bloodgood,  I  Johns.  Cos.,  51. 
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Citation— 4  Johns.,  436. 

IN  error,  on  certiorari  from  a  justice's  court. 
The  defendant  in  error  brought  an  action 
against  the  plaintiff  in  error,  before  a  justice, 
on  a  note  made  by  the  plaintiff  in  error,  pay- 
able thirty  days  after  date,  to  J.  G.  L.,  or  or- 
der, and  indorsed  by  him.  The  plaintiff  in 
error  and  J.  G.  L.  made  a  bet  of  eight  dollars, 
on  the  twenty-sixth  April  last,  after  the  close 
of  the  poll,  as  to  the  election  of  the  governor, 
and  made  their  notes  to  each  other,  for  the 
amount  of  .the  bet,  which  were  deposited  with 
one  Smith.  After  the  event  of  the  election 
was  known,  Smith,  the  holder,  delivered  both 
the  notes  to  J.  G.  L.,  the  winner.  It  appeared 
that  the  note  in  question  was  indorsed  after  it 
became  due,  and  that  about  a  weeek  after  the 
election  the  the  plaintiff  in  error  and  J.  G.  L., 
the  payee,  agreed  that  the  notes  should  be 
given  up  and  considered  as  nothing  ;  and  that 
a  bet  of  suppers  should  be  substituted  instead 
of  the  eight  dollars.  There  was  a  trial  by 
jury,  and  a  verdict  for  the  plaintiff  for  eight 
dollars,  on  which  the  justice  gave  judgment. 

Per  Curiam.  The  plaintiff  below  took  the 
note,  after  it  had  become  due,  and  subject, 
therefore,  to  every  defense  which  existed 
against  it,  in  the  hands  of  the  original  payee. 
This  case  falls  within  the  principle  laid  down 
in  Sunn  v.  Biker  (4  Johns.  Rep.,  426),  that  a 
bet  involving  an  inquiry  into  the  validity  of 
the  election  of  the  governor  was  void,  on  prin- 
ciples of  policy.  The  judgment  below  must 
be  reversed. 

Judgment  reversed. 

Cited  in— HJohns.,  28 ;  1  Cow.,  396;  5  Wend.,  250, 
106 ;  3  Barb.  ch.  406 ;  4  Barb.,  526 ;  2  Duer,  643 ;  2 
Rob.,  424 ;  4  Cranch  C.  C.,  165. 


455*]      *BROOKS  r>.  BEMISS. 

Libel — Oenei-al  Issue  with  Notice  of  Special  Mat- 
ter in  Justification —  Variance — Immaterial — 
Evidence. 

In  an  action  for  a  libel,  the  defendant  pleaded  the 
general  issue,  with  notice  of  special  matter  in  justi- 
fication, stating  that  he  would  give  in  evidence,  at 
the  trial,  a  record  of  a  trial  of  an  indictment,  before 
the  General  Sessions.  &c.,  of  the  term  of  June,  1810. 

The  record  produced  was  of  a  trial  in  the  term  of 
June  1809 ;  it  was  held  that  the  variance  was  not  ma- 
terial, and  that  the  record  was  admissible  In  evi- 
dence. 

It  would  be  admissible,  even  in  a  case  of  special 
pleading,  and  more  so  in  case  of  a  notice  subjoined 
to  the  general  issue,  which  is  regarded  with  less 
strictness  than  a  special  plea. 

Where  the  llbelous  words  charged  in  the  declara- 
tion were,  "But  this  is  not  the  first  time  that  the  idea 
of  falsehood  and  M.  B.  (meaning  the  plaintiff)  have 
been  associated  together,  in  the  minds  of  many 
honest  men"  (meaning,  &c.) 

It  was  held  that  evidence,  that  "Sundry  honest 
men,  to  wit,  A.  B.  (naming  seven  persons)  and 
others,  believed  and  considered  the  plaintiff  not  to 
be  a  man  of  truth,  but  addicted  to  falsehood," 
was  not  admissible,  in  justification ;  and  that  the 
defendant  could  only  Justify  the  charge  by  proving 
the  fact. 

Citation— 9  East,  137. 

THIS  was  an  action  for  a  libel.     The  decla- 
ration contained    three   counts.     In   the 
first  count,  the  libelous   words  charged  were  : 
"But  this  is  not  the  first  time   that  the  idea  of 
JOHNS.  RKP.,  8. 


falsehood  and  Micah  Brooks  (the  plaintiff) 
have  been  associated  together,  in  the  minds  of 
many  honest  men"  (meaning  that  the  plaintiff 
had  been  guilty  of  falsehood,  and  that  in  the 
minds  of  many  honest  men  he  was  considered 
as  addicted  to  falsehood,  and  of  an  infamous 
character).  The  words  in  the  second  count 
were  :  '  'In  open  court  under  the  solemnities 
of  an  oath,  this  paltry  but  ambitious  politician 
(meaning  the  plaintiff)  testified  to  the  existence 
of  a  fact,  which  a  jury  of  his  own  county,  of 
whom  eleven  were  democrats  too,  declared 
by  their  verdict  that  they  did  not  believe.  The 
sanction  of  this  man's  name  is,  therefore, 
cheap"  (meaning,  that  the  plaintiff  has  been 
guilty  of  perjury,  in  testifying  to  a  fact  which 
a  jury  of  his  country  did  not  believe). 

The  third  court  was  abandoned  at  the  trial. 
The  defendent  pleaded  the  general  issue,  with 
notice  of  special  matter  in  justification,  as  fol- 
lows :  "That  at  a  court  of  general  sessions, 
«&c.,  held  at,  &c.,  of  the  term  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ten,  a  certain  indictment,  pending  in  the 
said  court  against  William  Adams,  for  an  as- 
sault and  battery  charged  to  have  been  com- 
mitted on  the  plaintiff  was  tried  by  a  jury  of 
the  said  county,  and  that  on  the  trial  the 
plaintiff  was  produced  and  sworn  as  a  wit- 
ness, on  the  *part  of  the  people,  and  [*456 
testified,  among  other  things,  in  substance, 
that  the  said  William  Adams  had  before,  &c., 
to  wit,  on  the  twenty-sixth  April  last,  to  wit, 
&c.,  committed  an  assault  and  battery  on  him, 
the  plaintiff,  &c.,  and  had  designedly  and 
angrily  struck  him,  the  plaintiff,  without  any 
provocation,  &c.  And  that  after  the  jury  had 
heard  the  evidence,  &c.,  they  gave  a  verdict 
that  the  said  W.  Adams  was  not  guilty,  &c. 
And  that  A.  B.  C.  D.  etal.  (naming  eleven  of 
the  jurors)  were  democrats,  and  that  the  testi- 
mony of  the  plaintiff  was  believed  to  be  false, 
by  sundry  honest  men,  then  present,  to  wit; 
G".  H.  (naming  seven  persons)  and  others,  and 
that  both  before  and  since  the  publishing  the 
supposed  libel,  divers  honest  men,  to  wit,  N. 
P.  and  others  (naming  them),  believed  and  con- 
sidered the  plaintiff  not  to  be  a  man  of  truth, 
but  addicted  to  falsehood." 

Issue  was  joined,  in  May,  1810,  and  the 
cause  was  tried  at  the  Ontario  Circuit,  in  June 
last,  before  Mr.  Justice  Yates. 

The  publication  of  the  libel  was  proved. 
And  the  defendant  offered  in  evidence  the 
record  of  a  trial,  in  the  court  of  general  ses- 
sions, held,  &c.,  of  the  term  of  June,  one 
thousand  eight  hundred  and  nine,  of  an  in- 
dictment against  William  Adams,  for  an  as- 
sault and  battery  committed  on  the  plaintiff, 
on  which  the  jury  found  a  verdict  of  not 
guilty,  &c.  The  defendant  also  offered  to 
prove  that  the  plaintiff  was  sworn  as  a  witness 
at  that  trial,  and  testified  as  set  forth  in  the 
notice  to  the  plea  of  the  defendant.  This  evi- 
dence was  objected  to,  and  rejected  by  the 
judge,  on  the  ground  of  the  variance  between 
the  term  of  the  court  stated  in  the  notice,  and 
in  the  record  produced.  The  defendant  then 
offered  to  prove  the  facts  stated  in  his  notice, 
independently  of  the  record,  but  the  evidence 
was  rejected.  The  judge  charged  the  jury 
that  the  matter  set  forth  in  the  plaintiff's  dec- 
laration \\a-  libelous,  and  amounted  to  a 
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charge  of  perjury,  and  that  they  ought  to  find 
a  verdict  for  the  plaintiff.  The  jury  found 
45  7*]*a  verdict  accordingly,  for  one  hundred 
dollars  damages. 

There  was  a  motion  for  a  new  trial,  and  also 
in  arrest  of  judgment. 

Mr.  E.  William*  for  the  defendant. 

Mr.  Rodman,  contra. 

Per  Curium.  The  principal  point,  upon 
the  motion  for  a  new  trial  is,  as  to  the  admissi- 
bility  of  the  evidence  which  was  offered  on 
the  part  of  the  defendant,  and  rejected  by  the 
judge. 

The  defendant  offered  in  evidence  the 
record  of  a  trial  at  the  Ontario  Sessions,  of  the 
term  of  June,  1809,  and  it  was  rejected,  on 
the  ground  that  the  notice  annexed  to  the  plea, 
set  forth  that  the  record  of  a  trial,  of  the  term 
of  June  1810,  would  be  given  in  evidence. 
The  year  in  the  notice  was  an  evident  cleri- 
cal mistake,  as  the  time  specified  in  the  notice 
was  even  subsequent  to  the  joining  of  issue  in 
the  cause,  and  subsequent  to  the  giving  of  the 
notice  itself.  The  question  is,  whether  the  day  in 
the  notice  was  material  to  be  proved  exactly  as 
stated.  The  notice  did  not  affect  to  set  forth 
the  record  according  to  its  tenor,  or  with  a 
prout  patet,  &c.,  and  the  allegation  of  the  time 
was  not  matter  of  substance,  but  of  descrip- 
tion merely.  The  notice  only  intended  to  in- 
form the  plaintiff  that  the  defendant  would 
rely  upon  an  acquittal  of  one  William  Adams, 
upon  an  indictment  at  the  Ontario  Sessions,  for 
an  assault  and  battery  upon  the  plaintiff,  not- 
withstanding the  plaintiff's  oath.  This  was  the 
substance  of  the  notice,  and  the  time  was  not 
material,  so  that  it  appeared  to  be  before  the 
publication  of  the  libeL  It  was  no  further  an 
essential  part  of  the  notice  ;  and  the  record 
ought,  accordingly,  to  have  been  received, 
notwithstanding  the  variance  as  to  the  time. 
This  was  the  doctrine  in  Purcell  v.  Macnama- 
458*]  ra  (9  East,  157),  even  in  this  case  *of 
special  pleading.  This  just  and  liberal  rule  ap- 
plies, with  still  greater  force,  to  the  case  of  a 
notice,  which  has  never  been  regarded  with 
the  same  criticism  and  nicety  as  a  special  plea. 

The  matter  offered  in  evidence,  in  justifica- 
tion of  the  first  count,  was  properly  rejected. 
The  charge  imported  that  the  plaintiff  was  a 
liar.  That  was  its  meaning  and  substance  ; 
and  that  charge  cannot  be  justified,  by  giving 
the  opinion  of  one  or  more  individuals.  Such 
a  species  of  defense  might  lead  to  the  grossest 
abuse  and  calumny,  even  of  a  party  of  good 
general  character,  and  unimpeachable  con- 
duct. The  defendant  can  only  justify  the 
charge  by  proving  the  fact. 

But  on  account  of  the  rejection  of  the  evi- 
dence of  the  record,  the  verdict  must  be  set 
aside,  and  a  new  trial  awarded,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  In— 20  Johns.,  355, 749 ;  4  Cow.,  72 ;  7  Cow.,  19; 
48  Barb.,  230 ;  33  How.  Pr.,  178. 


SEEKING  «.  WHEEDON. 

Suit  by  Warrant  in  Justice's  Court — Return 
Defective — Application  for  Adjournment — Se- 
curity Offered — Refused — Reversal. 

604 


A  defendant  was  sued  by  warrant,  before  a  jus- 
tice; but  it  did  not  appear,  from  the  return  to  the 
certlnrari,  whether  the  defendant  was,  in  fact,  pro- 
ceeded against  as  a  freeholder,  or  person  having1  a 
family,  and  that  the  requisite  evidence  was  {riven 
to  authorize  the  the  issuing1  a  warrant;  and  the 
defendant  prayed  for  an  adjournment,  for  want  of 
a  material  witness,  and  offered  security  to  appear 
and  stand  trial ;  but  the  justice  refused  to  grant  an 
adjournment,  unless  the  defendant  would  make 
oath  that  the  witness  was  material,  which  being-  re- 
fused, the  justice  proceeded  and  gave  judgment  for 
the  plaintiff.  It  was  held  that  the  defendant  was 
entitled  to  an  adjournment,  under  the  4th  sec.  of 
the  act  (sess.  31,  ch.  204);  and  the  judgment  of  the 
justice  was  reversed. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Wheedon  brought  an  action  of  debt  against 
Sebring,  for  neglecting  to  proceed  on,  and  re- 
turn, an  execution  against  one  Edward  Brown. 
The  defendant  below  was  sued  by  warrant, 
and  nothing  appeared  on  the  return  to  the 
attorney  to  show  that  any  oath  was  made  by 
the  plaintiff  below  that  the  defendant  was 
about  to  depart  from  the  county,  or  that  the 
plaintiff  was  in  danger  of  losing  his  debt.  On 
the  return  of  the  warrant,  the  defendant 
moved  for  a  nonsuit,  *on  the  ground  [*45O 
that  he  was  a  freeholder,  and  that  he  had  been 
sued  by  warrant,  without  any  oath  having 
been  taken  by  the  plaintiff,  and  offered  to  prove 
that  he  was  a  freeholder.  This  proof  the  jus- 
tice refused  to  hear,  because  the  defendant  had 
acknowledged  that  the  deed  for  his  land  was 
not  on  record.  The  defendant  then  asked  for 
an  adjournment,  to  procure  his  testimony,  and 
tendered  bail  to  appear  and  stand  trial.  The 
justice  refused  to  grant  an  adjournment,  un- 
less the  defendant  would  make  oath  that  he 
wanted  some  material  witness.  This  the  de- 
fendant refused  to  do,  and  the  justice  pro- 
ceeded to  try  the  cause,  and  gave  judgment 
for  the  plaintiff,  for  twenty-five  dollars. 

Per  Curium.  The  judgment  must  be  re- 
versed. There  is  nothing  upon  the  return 
showing  that  the  defendant  was  proceeded 
against  as  a  freeholder,  or  inhabitant  having  a 
family,  and  the  requisite  evidence  given  to  au- 
thorize a  warrant  against  a  person  of  that  de- 
scription. The  4th  section  of  the  act  (sess.  31, 
ch.  204)  declares,  that  in  all  other  cases,  on 
the  return  of  a  warrant,  if  either  party  require 
an  adjournment,  and  will  give  a  sufficient 
security  to  appear  and  stand  trial,  the  justice 
shall  adjourn  to  some  future  day,  not  less  than 
three,  and  not  more  than  twelve  days.  The 
present  case  falls  under  this  branch  of  the  act, 
and  the  justice  was  bound  to  adjourn,  on  the 
security  being  tendered,  without  requiring  an 
oath  of  the  want  of  a  material  witness. 

Judgment  reversed. 
Cited  in-15  Johns.,  470. 


*SEBRING  v.  WHEEDON.   [*46O 

Venire  in  Justice's  Court — Delivered  to  Defend- 
ant— Not  Returned — Trial  by  Justice  against 
Objection — Irregular. 

In  an  action  before  a  justice,  a -venire  was  issued 
to  summon  a  jury,  whicn  was  delivered  to  the  de- 
fendant. The  defendant  appeared  at  the  time,  but 
the  venire  was  not  returned,  nor  did  the  jury  ap- 
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pear;  and  the  justice,  although  the  defendant  ob- 
jected, proceed  to  try  the  cause,  and  gave  judg- 
ment for  the  plaintiff.  It  was  held,  that  after  a 
venire  had  been  issued,  the  justice  had  no  authority 
to  try  the  cause  without  a  jury,  it  not  appearing 
that  the  venire  was  improperly  suppressed  by  the 
defendant ;  and  that  the  justice  ought  to  have  is- 
sued a  second  venire,  the  first  not  having  been  re- 
turned. 

Citations— 2  Cai.,  137 ;  7  Johns..  199. 

IN    ERROR,    on  certiorari  from  a  justice's 
court. 

Wheedon  brought  an  action  against  Sebring, 
before  the  justice,  for  neglecting  to  serve  an 
execution,  in  favor  of  Wheedon  against  one 
Martin  Woodruff.  On  the  return  day  of  the 
warrant,  the  parties  appeared,  and  issue  being 
joined,  the  defendant  requested  a  venire,  which 
was  issued,  and  delivered  to  the  defendant. 
The  cause  was  adjourned,  by  consent  of  the 
parties,  to  the  second  of  July.  On  the  day  to 
which  the  cause  was  adjourned,  the  defend- 
ant appeared,  and  waited  about  an  hour  after 
the  time.  The  plaintiff  did  not  appear  ;  the 
venire  was  not  returned,  nor  did  the  jury  ap- 
pear. The  defendant  went  away,  and  soon 
after  the  plaintiff  came,  and  the  justice  pro- 
ceeded to  try  the  cause  without  the  jury.  Be- 
fore the  trial  was  ended,  the  defendant  ap- 
peared, and  protested  against  the  justice's  pro- 
ceeding ;  but  the  justice  went  on  with  the 
cause,  and  gave  judgment  for  the  plaintiff,  for 
twelve  dollars  and  fifty-eight  cents. 

Per  Curiam.  The  judgment  must  be  re- 
versed. There  is  no  suggestion  that  the  venire 
was  improperly  suppressed  by  the  defendant. 
After  the  jury  process  had  been  issued,  it  was 
not  legal  for  the  justice  to  proceed  to  try  the 
cause  without  a  jury.  It  was  competent  to 
him  to  have  issued  a  new  venire,  although  the 
former  one  was  not  returned ;  and  this  was 
the  course  which  he  ought  to  have  pursued, 
according  to  the  doctrine  laid  down  by  this 
court,  in  the  case  of  Day  v.  Wilber  (2  Caines, 
137).  Nothing  was  done,  on  the  part  of  the 
defendant,  that  could  be  construed  into  a 
waiver  of  a  trial  by  jury,  or  an  assent  to  a  trial 
by  the  justice,  within  the  case  of  Blanchard 
v.  Riclily  (7  Johns.  Rep.,  199). 

Judgment  reverted. 

Cited  in— 19  Johns.,  384 ;  1  Cow.,  88. 
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"CHASE  v.  HALE. 


Action    on   the  Case — Enticing   Aicay    Wife  of 
Plaintiff — Jurisdiction  of  Justice. 

A  justice  of  the  peace  has  cognizance  of  an  action 
of  trespass  on  the  case,  for  enticing  away  the  wife 
of  the  plaintiff. 

IN  ERROR,   on  certiorari  from   a  justice's 
court. 

Hale  brought  an  action  of  trespass  on  the 
case  against  Chase  for  enticing  away  the  wife 
of  Hale.  The  defendant  pleaded  the  general 
issue.  It  was  proved  by  two  witnesses  that 
Chu.se  f»\\i\  "that  as  people  talked  so  much 
about  him  and  Halo's  wife,  and  as  Hale  had 
become  jealous  of  him,  he  intended  to  plague 
and  torture  him  in  that  way,  as  much  as  he 
could."  It  was  also  proved  that  Chase  had 
JOHNS.  REP.,  8. 


been  seen  a  great  number  of  times  with  Hale's 
wife,  at  different  places,  from  her  house,  and 
under  suspicious  circumstances  ;  and,  also, 
that  the  plaintiff  had  been  frequently  seen  at 
the  defendant's  house.  The  justice  gave  judg- 
ment for  the  plaintiff,  for  fifteen  dollars  and 
eighty -four  cents  damages. 

On  the  return  to  the  certiorari,  the  objec- 
tions were : 

1.  That  the  justice  had  no  jurisdiction. 

2.  That  the  testimony  did  not  support  the 
charged  alleged  in  the  declaration. 

Per  Curiam.  Neither  of  the  objections  taken 
to  the  return  of  the  justice  are  tenable.  The 
action  is  trespass  on  the  case,  jurisdiction  of 
which  action  is  expressly  given  to  justices  of 
the  peace  ;  and  the  proviso  in  the  statute,  tak- 
ing away  their  jurisdiction  in  certain  actions, 
does  not  extend  to  actions  like  the  present. 
The  testimony  fully  supported  the  declaration, 
without  adopting  the  rigid  rule  of  the  old  law, 
which  was  so  strict  on  this  point,  that  if  one 
man's  wife  missed  her  way  on  the  road,  it  was 
not  lawful  for  another  man  to  take  her  into 
his  house,  unless  she  was  benighted,  and  in 
danger  of  being  lost  or  drowned.  The  evidence 
was  probably  sufficient  to  support  an  action  of 
another  description,  but  the  plaintiff  was  not 
bound  to  pursue  it.  *The  plaintiff's  [*462 
wife  was  proved  to  have  been  repeatedly  ab- 
sent from  his  house,  and  in  company  with  the 
defendant  at  his  house,  and  in  other  places, 
under  circumstances  that  could  leave  no  doubt 
of  her  being  enticed  or  persuaded  away  by 
the  defendant. 

The  judgment  below  must  be  affirmed. 


WELLS  v.  LANE. 

Action  for  Harboring  Slave — Against  a  Shaker — 
Competency  of  Another  Member  of  the  Society 
as  a  Witness. 

In  an  action  under  the  Act  (sess.  24,  ch.  188)  Con- 
cerning Slaves,  for  a  penalty  for  harboring  the 
slave  of  the  plaintiff,  brought  against  a  member  of 
a  religious  society  or  sect  called  Shakers,  a  member 
of  that  society  is  a  competent  witness,  although  the 
members  hold  all  things  in  common,  and  have  a 
partnership  interest  in  all  their  concerns  as  a  relig- 
ious sect. 

» 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Lane  sued  Wells,  before  a  justice,  for  two 
penalties,   of   twelve   dollars   and    fifty   cents 
each,  under  the  14th  section  of  the  Act  Con- 
cerning Slaves  and  Servants  (sess.  24,  ch.  188), 
!  for  harboring  his  slave  Hetty,   on  the   fourth 
i  and  fifth  of  November,  1810.'     The  defendant 
j  pleaded  that  Betty,  the  daughter  of  the  plaint- 
!  iff.  was  a  member  of  the  society  of  Shakers, 
and  is  a  member  of  the  society  in   which  the 
defendant  resides.     That  she  became  a  mem- 
ber of  the  society  bv  the  consent  and   request 
of  the  plaintiff,  and  by  agreement  between  the 
plaintiff,  the  defendant   and   Betty  ;  and  that 
she  resided  among  the  people  called  Shakers, 
by  her  own  choice,  without  any  compulsion. 
That  she  was  of  age  and  free,  and  not  a  slave, 
nor  was  the  plaintiff  her  master,   within  the 
meaning  of  the  act,  nor  had  she  been   sold  by 
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fraud,  nor  liable  to  maintenance,  as  a  pauper, 
«fec. 

The  cause  was  tried  by  jury.  On  the  trial, 
the  plaintiff  proved  that  he  bought  Betty,  and 
that  she  was  a  slave  as  the  witness  had  heard, 
and  was  born  before  the  plaintiff  had  married 
her  mother.  That  the  plaintiff  bought  the 
mother  and  Betty  as  slaves.  That  Betty  was 
at  the  house  of  the  defendant,  and  the  plaintiff 
had  forbidden  the  defendant  to  keep  her. 
•463*1  *The  defendant  proved^that  the  plaint- 
iff said  he  had  bought  Betty  and  her  mother, 
to  free  them  from  slavery.  The  plaintiff 
proved  that  the  Shakers  were  all  in  part- 
nership, and  had  one  common  interest,  as 
brothers  and  sisters.  The  defendant  offered 
several  members  of  the  society  as  witnesses,  to 
prove  the  allegations  contained  in  his  plea  ; 
but  the  justice  rejected  the  evidence  of  the 
Shakers,  who  were  in  full  communion  in  their 
church.  The  jury  found  a  verdict  for  the 
plaintiff  for  twenty-five  dollars. 

Mr.  Van  Vechten  for  the  plaintiff  in  error. 

Mr.  Rodman,  contra. 

Per  Curiam.  The  rejection  of  the  witnesses 
offered  by  the  defendant  below,  to  prove  the 
truth  of  his  plea,  was  erroneous.  Though  the 
members  of  the  society  of  Shakers  may  be 
partners  in  interest,  as  to  their  concerns,  as  a 
religious  community,  that  copartnership  can* 
not  extend  to  the  case  of  a  penalty  forfeited 
by  either  of  the  members,  for  a  violation  of  a 
penal  statute ;  and  the  objection  could  only  go 
to  the  credit,  not  to  the  competency  of  the 
witnesses  offered.  On  this  ground,  and  with- 
out examining  further  into  the  merits  of  the 
case,  the  judgment  is  erroneous,  and  must  be 
reversed. 

Judgment  reversed. 
Cited  in-17  Wend..  102. 


464*]*THE  PEOPLE  v.  W.  RUNKLE. 

Indictment  for  Forcible  Entry  and  Detainer  of 
a  Church- — Constructive  Possession — Possession 
of  Key  by  One  Prima  Facie  Evidence. 

On  an  indictment  for  the  forcible  entry  and  de- 
tainer of  a  church,  &c.,  it  was  held,  that  trustees  of 
a  church,  as  such,  can  only  be  in  possession  con- 
structively, and  that  the  possession  of  the  key  of 
the  church,  by  one  of  them,  is  prima facie  evidence 
of  possession ;  but  it  does  not  preclude  all  inquiry 
as  to  the  fact,  who  were  the  legal  trustees,  at  the 
time  of  the  entry. 

Trustees  of  a  church,  qua  trustees,  can  have  only 
a  constructive  possession,  by  reason  of  having  the 
right  of  possession. 

AN  indictment,  for  a  forcible  entry  and  de- 
tainer, was  found  the  19th  June,  1810, 
against  the  defendant,  and  John  Runkle  and 
John  Bicker,  since  deceased,  under  the  third 
section  of  the  "  Act  to  prevent  Forcible  En- 
tries and  Detainers."  (Sess.  11,  ch.  6.) 

The  indictment  stated  that  the  trustees  of 
the  German  Reformed  Church  in  the  city  of 
New  York,  were  seised  in  their  demense,  as 
fee-simple,  of  and  in  a  certain  church,  situate, 
&c.,  and  in  a  certain  school-house,  situate, 
&c.,  with  the  appurtenances,  and  so  continued 
until  William  Runkle,  minister  of  the  gospel, 
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John  Runkle,  minister  of  the  gospel,  and  John 
Bicker,  on  the  13th  June,  1810,  with  a  strong 
hand,  &c. ,  entered  the  said  church  and  school- 
house,  and  disseised  and  expelled  the  said 
trustees  therefrom,  &c. 

The  defendants  traversed  the  indictment, 
and  the  same  was  removed,  by  certiorari,  to 
this  court.  The  cause  was  tried  at  the  New 
York  sittings,  before  Mr.  Justice  Thompson, 
the  6th  June,  1811. 

The  proceedings  were  commenced  and  pros- 
ecuted, at  the  instance,  and  under  the  direc- 
tion of  Matthias  Luff.  George  Gilfort,  Ludo- 
wick  Sherman,  and  Engle  Frennd. 

LaForest,  a  witness,  testified  that  on  the 
13th  June,  1810,  in  the  afternoon,  the  church 
was  opened,  but  by  whom  he  did  not  know, 
and  soon  after,  he  saw  William  Runkle  preach- 
ing in  the  pulpit.  Besides  the  front  door,  there 
was  a  door  leading  to  the  house  of  the  witness, 
which  was  nailed  up,  on  the  inside,  the  same 
afternoon.  John  Gilfort  kept  the  key  of  the 
church  some  months  before.  A  number  of 
people,  on  the  13th  June,  1810,  were  seen  at 
the  side  door  of  the  church,  and  a  blacksmith 
attempting  to  open  the  door,  but  by  whom  the 
Moor  was  opened,  or  whether  from  [*465 
the  inside  or  outside,  the  witness  did  not 
know.  William  Runkle  was  seen  going  into 
the  church,  in  the  same  afternoon,  and  a  man 
was  seen  taking  the  lock  from  the  front  door, 
who  soon  afterwards  returned  and  put  the 
lock  on  again.  William  Runkle  gave  direc- 
tions to  the  blacksmith  as  to  the  lock,  and 
said,  from  the  pulpit,  that  the  congregation 
had  suffered  nearly  six  months,  for  not  having 
the  church  opened.  The  sexton  locked  the 
church,  and  took  away  the  key.  It  appeared 
that  the  blacksmith  was  employed  by  the  trus- 
tees, in  the  presence  of  William  Runkle,  to 
open  the  door,  but  not  to  use  violence,  and  no 
force  was  used,  nor  anything  broken.  It  was 
also  testified  that  the  front  door  was  open 
when  William  Runkle  entered  the  church.  A 
witness  testified  that,  about  five  years  before, 
William  Runkle  was  called  as  a  minister  ;  and 
that  the  trustees  had  possession  of  the  church 
for  the  congregation. 

The  counsel  for  the  prosecution  offered  to 
prove,  by  parol  evidence,  that  George  Gilfort, 
Lodowick  Sherman,  Matthias  Luff  and  Engle 
Frennd,  were  the  trustees  of  the  church.  It 
was  objected  that  they  ought  first  to  prove  the 
existence  of  a  corporation,  and  that  the  per- 
sons mentioned  were  duly  elected  trustees  ac- 
cording to  the  charter  ;  but  the  objection  was 
overruled  by  the  judge,  who  ruled  that  it  was 
sufficient  for  the  prosecutors  that  they  were 
trustees  de  facto,  and  in  possession  of  the 
church.  That  in  a  case  of  forcible  entry  and 
detainer,  the  only  inquiry  was,  whether  the 
party  complaining  was  in  possession  of  the 
property. 

A  witness  was  then  called,  who  testified 
that  Gilfort,  Luff,  Sherman,  and  Frennd  had 
been  elected  trustees  in  June,  1808,  but  he  did 
not  know  who  kept  the  key  ;  it  was  sometimes 
kept  by  the  trustees,  and  sometimes  by  the 
sexton. 

The  defendant  then  offered  to  prove  that 
there  was  no  force  used  ;  that  the  defendant 
was  pastor  of  the  church  in  question,  hav- 
ing been  called  by  the  congregation,  and 
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466*]  *continued  their  paster,  for  some  time, 
without  opposition  ;  that  a  majority  of  the 
congregation  were  desirous  of  his  continuing 
their  pastor,  hut  were  opposed  by  the  trustees, 
who,  finding  that  they  could  not  discharge 
Mr.  Runkle,  by  a  majority  of  the  congrega- 
tion, had  locked  up  the  church  ;  that  by  these 
irregular  proceedings,  the  corporation  was 
dissolved,  and  that,  after  its  dissolution,  the 
congregation  incorporated  themselves  anew, 
and  became  entitled  to  all  the  property  of  the 
former  corporation ;  that  they  ordered  the 
church  to  be  opened,  and  Mr.  Runkle  to  re- 
new his  functions,  but  directed  the  man  em- 
ployed to  open  the  church,  not  to  use  force. 
The  evidence  thus  offered  was  rejected  by  the 
judge,  and  the  jury  found  the  defendant 
guilty. 

A  motion  was  made  to  set  aside  the  verdict. 

Mr.  H.  Blacker,  for  the  defendant.  This  is 
a  prosecution  by  persons  calling  themselves 
trustees  of  a  church,  against  their  own  minis- 
ter, for  a  forcible  entry  into  the  church. 

This  case  does  not  come  within  the  purview 
of  the  statute  for  the  prevention  of  forcible 
entries  and  detainers.  The  statute  has  refer- 
ence only  to  entries  into  private  houses  and 
tenements,  in  the  actual  possession  of  some 
persons,  against  whom  force  may  be  used.  To 
constitute  an  offense  within  the  statute,  the 
entry  must  be  with  force  and  violence  ;  there 
must  be  an  act  of  outrage,  and  a  putting  of 
some  person  in  fear  of  bodily  harm.  (Hawk, 
P.  C.,  ch.  64,  sec.  1,  25.  27;  Lambard,  140, 
141,  142.)  There  was  no  person  in  possession 
of  this  church,  who  could  be  put  in  fear. 
The  possession  of  a  church  is  only  construct 
ive  and  technical.  It  is  true  there  is  a  case 
in  1  Lev.,  90,  of  an  indictment  fora  forcible 
entry  into  a  parish  church  and  parsonage- 
house,  but  the  facts  and  circumstances  are  not 
stated.  There  was  no  evidence  that  force  was 
used  in  entering  the  church,  nor  any  evidence 
of  a  forcible  detainer  ;  yet  the  verdict  has 
found  the  defendant  guilty  of  both.  (4  Johns. 
Rep.,  198.) 

467*]  *2.  It  is  not  shown  that  the  defend- 
ant was  present  when  the  force,  if  any,  was 
used.  If  he  had  agreed  that  force  might  be 
used,  yet  if  he  was  not  present,  but  came  after- 
wards, he  cannot  be  charged  under  the  stat- 
ute. (Hawk.,  ch.  64,  sec.  24;  Bac.  Abr., 
Forcible  Entry,  &c.,  B.) 

3.  There  was  no  evidence  of  possession  in 
the  ex-trustees :  they  held  by  virtue  of  their 
office,  and,  if  permitted,  we  might  have  shown 
them  to  be  out  of  office.    Their  office  was  gone. 
This  is  not  a  case  in  which  there  can  be  a 
trustee  de  jure  and  a  trustee  de  facto. 

4.  If  the  defendant  had  been  permitted  to 
show  that  the  prosecutors  were  not  the  trus- 
tees, he  must  have  been  acquitted.     There  can 
be  no  pedi*  pow,*sio  of  the  church  ;  it  depends 
upon  the  right.     Admitting  that  the  old  trust- 
ees, after  the  dissolution  of  the  corporation, 
held  possession,  yet  it  was  a  possession  for  the 
benefit  of  the  new  trustees. 

5.  The  old  trustees  held  in  trust  for  the  new 
corporation  and  the  congregation.     They  had 
no  right  to  shut  the  door  of  the  church  against 
the  minister  and  congregation.     The  trustees 
have  only  the  custody  of  the  temporalities, 
for  the  use  and  benefit  of  the  congregation. 
JOHNS.  REP.,  8. 


They  have  no  right  to  judge  of  the  fitness  of 
the  minister,  and  to  exclude  him  and  the  con- 
gregation from  the  church.  The  trustees  are 
not  injured  ;  there  was  no  force  or  violence 
against  them  (Cro.  Jac.,  18;  Hawk.,  ch.  64, 
sec.  32);  they  have  the  same  custody  and  pos- 
session they  had  before ;  their  right  is  not  al- 
tered. The  offense,  therefore,  contemplated 
by  the  statute  does  not  exist. 

6.  There  was  no  proper  evidence  that  the 
persons  prosecuting  were  the  trustees. 

7.  There  was  no  evidence  whatever  of  any 
entry  into  the  school-house,  yet  the  verdict 
was  general,   and  restitution  must  go  to  the 
whole.     (Sayer,  169;  Bac.  Abr.,  Forcible  En- 
try, &c.,  G.) 

Messi-s.  Harris  and  Henry,  contra.  There 
must  have  been  force  used  in  entering  the 
church,  as  it  was  locked  and  fastened,  express- 
ly for  the  purpose  of  excluding  the  defendant. 
*The  doors  were  locked  and'  bolted,  [*468 
and  the  side  door  was  forced  open.  (2  Roll. 
Abr.,  2  ;  2  Inst.,  235,  236.)  But  the  jury  have 
passed  on  the  fact, and  have  found  that  there  was 
a  forcible  entry.  Churches  and  ecclesiastical 
possessions  are  as  much  the  objects  of  that 
force  which  the  statute  has  in  view,  as  tem- 
poral property.  (1  Sid.,  101;  1  Lev.,  90: 
Hawk.,  ch.  64,  sec.  31.)  There  may  be  an  in- 
dictment for  a  forcible  entry  into  an  incorpo- 
real hereditament.  (Cro.  Car.,  201,  486;  Dai- 
ton,  315.)  The  possession  of  the  trustees, 
who  have  been  denominated  ex-trustees,  was 
fully  shown.  They  had  all  the  possession  of 
which  the  subject  was  susceptible.  The  key 
was  in  the  possession  of  Gilfort,  one  of  the 
trustees.  We  deny  that  the  corporation  was 
dissolved,  but  that  is  a  point  which  cannot  be 
inquired  into  in  this  case.  The  new  trustees, 
in  fact,  have  been  incorporated  under  a  differ- 
ent name. 

[SPENCER,  J.  The  only  question  is,  who 
were  the  legal  trustees.] 

To  say  that  the  possession  of  the  old  trust- 
ees is  the  possession  of  the  new,  is  begging 
the  question  as  to  the  right  of  the  new  trust- 
ees. But  the  court  cannot,  on  this  indict- 
ment, inquire  into  title.  Right  or  title  to  the 
property  is  no  excuse.  The  statute  was  made 
to  prevent  persons  from  doing  themselves 
right  by  force. 

In  Jackson  v.  Nestle*  (Johns.  Rep.)  it  was 
admitted  that  there  might  be  trustees  de  jure 
and  trustees  de  facto.  Jhis  is  not  a  case  of  a 
dissolution  of  a  corporation,  by  failure  of  trus- 
tees ;  it  is  a  contention  between  two  sets 
trustees. 

A  ce*tni  qni  trunt  cannot  bring  an  action  of 
ejectment  against  his  trustee,  who  has  the  le- 
gal possession.  Supposing,  then,  that  the  old 
trustees  held  in  trust  for  the  minister  and  con- 
gregation, yet  the  latter  cannot  enter,  by 
force,  on  the  trustees.  The  old  trustees  have 
the  legal  estate,  and  are  clothed  with  the  pos- 
session by  law. 

Per  Curium.  The  indictment  states  that  the 
trustees  of  the  German  Reformed  Church 
were  seised  of  the  *church,  until  the  [*4<H> 
forcible  entry  charged,  and  by  which  thcv 
were  disseised.  It  was,  then,  a  material  ques- 
tion, upon  the  trial,  who  were  those  trustees. 
If  the  persons  who  directed  the  church  to  he 
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opened,  and  by  whose  permission  the  defendant 
entered,  were  the  legal  trustees,  there  was  no 
force.  This  fact  the  defendant  offered  to 
show,  and  it  was  overruled.  There  was  no 
evidence  that  the  prosecutors  were  such  trust- 
ees, or  had  actual  possession  of  the  church, 
at  the  time,  except  what  might  be  inferred 
from  the  fact  that  they  had  been  elected  trust- 
ees in  June,  1808,  which  was  two  years  be- 
fore the  time  in  question,  and  that  one  of  them 
kept  the  key  for  some  months  before.  This 
was  sufficient  evidence,  in  the  first  instance,  of 
possession,  but  it  is  not  so  conclusive  as  to 
preclude  all  inquiry  into  the  fact  who  were 
the  legal  trustees  in  1810.  If  those  persons, 
by  whose  direction  the  defendant  entered, 
were  the  trustees,  the  law  would  cast  the  posses- 
sion of  the  church  upon  them.  Trustees  of  a 
church,  qua  trustees,  cannot  be  in  possession 
but  constructively,  by  reason  of  having  the 
right  of  possession.  Gilfort  might,  as  an  in- 
dividual, have  had  possession  in  fact,  but  the 
indictment  does  not  charge  the  entry  as  upon 
him,  but  upon  the  trustees  of  the  church  ; 
and  the  defendant  ought,  therefore,  to  have 
been  permitted  to  have  shown  that  the  prose- 
cutors were  not  the  trustees. 

Upon  this  ground,  and  without  examining 
the  other  points  that  were  raised,  the  verdict 
ought  to  be  set  aside. 

New  trial  granted. 

Cited  in— 9  Johns.,  156;  11  Johns.,  509;  8  Barb.. 
249 ;  27  Barb.,  555 ;  52  Barb.,  214. 


47O*]        *COBB  v.  CURTISS. 

Suit  in  Justice 's  Court — Settlement — Promise  by 
Plaintiff  to  Discontinue  and  Pay  Costs — 
Breach — Assumpsit  by  Defendant  for  Breach 
of  Agreement — Recovery. 

A  sued  B  before  a  justice,  and  before  the  return  of 
the  summons  B  settled  with  A  and  paid  him  three 
dollars,  in  full,  and  A  promised  B  to  go  to  the  jus- 
tice and  pay  the  costs ;  but  instead  of  doing1  so,  he 
appeared  at  the  return  of  the  summons  and  ob- 
tained a  judgment  by  default  against  B  for  twenty- 
five  dollars.  B  then  brought  an  action  of  aswmpsit 
against  A  before  another  justice,  for  a  breach  of  the 
promise  made  by  him,  as  to  the  former  suit,  and  re- 
covered. It  was  held  that  the  action  was  sustain- 
able ;  it  not  being  for  the  purpose  of  overhauling  the 
prior  judgment,  nor  to  recover  back  money  which 
the  defendant  had  unconscientiously  received ;  but 
for  a  breach  of  the  promise  to  discontinue  the  for- 
mer suit,  and  pay  the  costs.  B  was  not  bound  to  set 
off  the  demand  for  damages,  for  the  breach  of  this 
agreement,  in  the  suit  carried  on  against  him  by  A 
contrary  to  his  promise.  Where  the  justice  himself 
is  sworn  as  a  witness,  and  no  objection  is  made,  at 
the  time,  it  will  be  deemed,  on  the  return  of  the 
certiorari,  to  have  been  admitted  by  consent. 

Citations— 7  T.  R.,  269 ;  2  H.  BL,  416 ;  3  T.  R.,  186 ;  4 
East,  507 ;  1  Cai.,  71,  72 ;  2  Burr.,  1005. 

N  error,  on  certiorari  from  a  justice's  court. 


J. 


Curtiss  sued  Cobb,  before  the  justice,  in  as- 
xumpsit,  for  a  breach  of  promise  ;  and  set  out 
in  his  declaration  that  the  defendant  had,  some 
time  before,  sued  him  before  another  magis 
trate,  and  that,  before  the  return  day  of  the 
summons  he  settled  with  him  and  paid  him 
three  dollars,  in  full,  and  the  defendant  prom- 
ised to  go  to  the  magistrate  and  pay  the  costs, 
but  that,  instead  of  doing  so,  he  appeared  at 


the  return  of  the  summons,  and  obtained  a 
judgment  for  twenty-five  dollars  against  Cur- 
tiss. 

The  testimony  introduced  at  the  trial  fully 
supported  the  declaration.  The  justice  himself 
was  sworn,  as  a  witness,  but  no  objection  was 
made,  nor  was  any  objection  made  to  any  part 
of  the  testimony.  There  was  a  judgment  in 
favor  of  the  plaintiff  for  twenty-five  dollars, 
with  costs. 

Per  Curiam.  The  suit  here  was  not  to  over- 
haul the  first  judgment,  or  to  recover  back  the 
amount  of  it,  on  the  ground  that  the  money 
was  not  due,  and  had  been  unconscientiously 
recovered.  That  was  not  the  gist  of  this  ac- 
tion. The  case  of  Harriot  v.  Hampton,  7  Term 
Rep.,  269,  has  no  application.  This  suit  was 
brought  for  breach  of  an  agreement  to  discon- 
tinue the  former  suit,  and  this  breach  would 
be  the  same,  even  if  the  former  recovery  had 
been  for  a  just  debt. 

Lord  Chief  Justice  Eyre,  in  Philips  \.  Hun- 
ter, 2  H.  Bl.,  416,  though  he  denies  the  author- 
ity of  Moses  v.  M'Ferlan,  yet  he  expressly  ad- 
mits that  the  recovery  in  the  court  of  con- 
science, referred  to  in  that  case,  was  the  breach 
of  an  agreement,  and  upon  that  breach  an  ac- 
tion *would  have  lain;  and  this,  he  [*471 
said,  was  the  party's  proper  remedy,  and  not 
an  action  for  inoney  had  and  received,  to  re- 
cover back  the  money  which  had  been  uncon- 
scientiously recovered,  in  the  court  of  con- 
science. This  case  comes  exactly  within  that 
rule.  It  was  for  a  breach  of  a  promise,  that  in 
consideration  of  paying  three  dollars,  the  de- 
fendant would  go  and  discontinue  a  suit, 
pending  before  a  justice.  To  deny  an  action 
for  the  breach  of  such  an  agreement  would  be 
unjust.  Nor  was  the  plaintiff  below  barred  of 
his  action,  for  not  having  set  off  this  demand 
in  the  suit  so  carried  on  against  him,  in  defi- 
ance of  the  agreement.  The  set-off,  in  a  suit 
before  a  justice,  of  any  counter  demand  or  ac- 
count, must  mean,  as  in  cases  of  set-off  in 
other  courts,  accounts  or  demands  existing  at 
the  commencement  of  the  suit,  and  the  agree- 
ment here  was  subsequent,  and  so  could  not 
have  been  a  legal  set-off.  It  is  a  settled  rule 
that  no  matter  of  defense,  arising  after  action 
brought,  can  be  pleaded  in  bar,  or  as  a  set-off. 
(3  Term  Rep.,  186  ;  4  East,  507  ;  1  Caines,  71, 
72.) 

The  merits  of  this  case  are,  therefore, 
strongly  with  the  plaintiff  below,  and  as  the 
admission  of  the  magistrate,  as  a  witness, 
must  be  taken  to  have  been  by  consent,  as  no 
objection  was  made,  there  was  no  technical 
rule  violated,  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 

Distinguished— 2  Cow.,  429;  40  Barb.,  514. 
Cited  in— «  Wend.,  292 ;  15  Wend.,  323 ;  21  Hun,  162 ; 
26  Barb.,  467 ;  43  Barb.,  317. 
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Action  Against  Sheriff — Escape — Return — Dis- 
charge under  Act,  &c. — Demurrer — Discharge 
Sufficient  Justification. 
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In  an  action  of  debt  against  a  sheriff,  for  the  es- 
cape of  G.,  a  prisoner  in  his  custody  on  execution, 
at  the  suit  of  the  plaintiff,  the  defendant  pleaded, 
that  on  the  1st  October,  1810,  G.  escaped,  against  the 
will  of  the  defendant,  and  that  he  returned  into  jail 
before  the  commencement  of  the  plaintiff's  suit, 
and  continued  in  jail  until  the  6th  October,  1810, 
when  he  presented  his  petition  to  the  Court  of  Com- 
mon Pleas,  &c.,  and  was  discharged  out  of  custody 
on  the  said  execution,  by  order  of  the  Court  of 
Common  Pleas,  having  full  power  and  authority  for 
that  purpose,  pursuant  to  the  Act  for  the  Relief  of 
Debtors,  with  Respect  to  the  Imprisonment  of  their 
Persons  (sess.  24,  ch.  66),  it  was  held,  on  general  de- 
murrer, that  the  plea  was  sufficient  to  show  that  the 
Court  of  Common  Pleas  had  jurisdiction  in  the  case, 
and  that  the  discharge  was  a  sufficient  justification 
to  the  sheriff,  who  has  no  concern  with  the  regular- 
ity of  the  proceedings  before  the  court.* 

Citation— 2  Johns.,  433. 

THIS  was  an  action  of  debt,  for  the  escape 
of  on°.  Green,  in  the  custody  of  the  de- 
fendant, as  sheriff  of  the  County  of  Clinton, 
on  a  ca.  sa.  issued  against  Green,  at  the  suit  of 
the  plaintiff.  The  defendant  pleaded  that 
Green,  on  the  first  of  October,  1810,  broke  the 
jail,  and  escaped,  against  the  will  of  the  de- 
fendant ;  and  afterwards,  on  the  same  day, 
and  before  the  exhibiting  the  bill  of  the  plaint- 
iff, voluntarily  returned  into  the  jail,  and  into 
the  custody  of  the  defendant,  and  continued  in 
prison,  in  his  custody,  until  the  sixth  day  of 
October,  1810,  when  Green  presented  his  peti- 
tion to  the  Court  of  Common  Pleas  of  the 
County  of  Clinton,  with  an  inventory,  &c., 
praying  that  an  assignment  of  his  estate  might 
be  made,  that  he  be  discharged  from  his  im- 
prisonment on  the  said  execution,  and  that  the 
said  Court  of  Common  Pleas,  then  and  there, 
having  full  power  and  authority  for  the  pur- 
pose, did  order  and  assign  a  time  for  the  said 
Green  to  be  heard  on  his  petition,  according  to 
the  direction  of  the  Act  for  the  Relief  of 
Debtors,  with  Respect  to  the  Imprisonment  of 
their  Persons,  to  wit:  the  sixth  October,  1810; 
and  the  said  Green  being  brought  into  court, 
and  having  taken  the  oath  prescribed  in  the 
said  act,  and  the  said  court  being  satisfied  that 
the  proceedings,  on  the  part  of  the  said  Green, 
were  just  and  fair,  did  order  his  estate,  &c.,  to 
he  assigned,  &c. ;  and  the  said  assignment 
l>eing  then  and  there  made  by  the  said  Green, 
«fec.,  the  said  court  having  full  power  and  au- 
thority for  that  purpose,  did  order  the  said 
Green  to  be  discharged  from  his  imprisonment 
on  the  said  execution,  &c. :  and  that 
473*]  *the  defendant  being  served  with  a 
copy  of  the  order,  discharged  the  said  Green, 
Ac.,  and  that  this  is  the  same  escape  whereof 
the  plaintiff  complains,  &c.,  wherefore,  &c. 

To  this  plea  there  was  a  general  demurrer, 
which  was  submitted  to  the  court  without  ar- 
gument. 

Per  Ouriam.  The  plea,  even  if  it  be  defect- 
ive in  matter  of  form  (and  in  that  view  we 
have  not  examined  it),  is  good  in  substance, 
upon  general  demurrer.  It  is  the  same  as  the 
second  plea  in  the  case  of  Citrrie,  &  Whitney  v. 
Henry,  2  Johns.  Rep.,  433.  Tt  states  enough  to 
show  that  the  Court  of  Common  Pleas  had  ju- 

*If  a  plea  of  a  discharge  under  an  Insolvent  act 
state  enough  to  give-  the  inuglRtrute  who  grunted  It 
jurisdiction,  and  set  forth  the  discharge  itwlf.  It 
will  be  sufficient  without  stating  all  the  pn>o-. -cl- 
ings- Mines  v.  Httllitnl.  11  Johns.  Rep..  401 :  Roose- 
velt  v.  Kellogg,  20  Johns.  Rep..  208.  See  Frury  v. 
Dukin.  7  Johns.  Rep.,  75,  note. 


risdiction  in  the  case  of  the  prisoner,  and  their 
discharge  was  a  justification  to  the  defendant, 
as  sheriff.  He  had  no  concern  with  the  regu- 
larity of  the  proceedings  before  the  court.  It 
was  enough  that  the  prisoner  charged  in  exe- 
cution for  the  sum  mentioned  presented  a  peti- 
tion and  inventory  to  the  court,  and  prayed 
that  he  might  be  discharged  from  imprison- 
ment in  that  case,  and  that  the  court  did  take 
cognizance  of  the  petition,  according  to  the  di- 
rections of  the  statute  named,  and  that  they 
had  authority  for  that  purpose,  and  that  the 
prisoner  was  discharged,  &c. 

Judgment  for  defendant. 

Cited  in— 1  Keyes,  524 ;  4  Abb.  App.  Dec.,  600. 


*SLINGERLAND  v.  MORSE  ET  AL.  [*474 

Distraint  for  Rent — Promise  by  Third  Parly  to 
Deliver  Goods  or  Pay — Tender — Refusal — Ef- 
fect of  Tender. 

A  having  distrained  the  goods  of  B,  to  wit:  horses 
and  household  furniture,  for  rent,  C  promised  to  de- 
liver the  goods  to  A  in  six  days,  or  pay  §450,  and  the 
goods  were  left  in  the  possession  or  C.  A  demanded 
the  goods  within  the  six  days,  but  did  not  designate 
any  place  at  which  they  were  to  be  delivered,  and 
immediately  after,  and  within  the  six  days,  went 
with  C  to  the  house  of  B,  where  the  goods  were ; 
and  C  there  tendered  the  goods  to  A,  who  said  that 
he  was  not  ready  to  receive  them,  but  that  if  C 
would  carry  the  goods  to  D,  A  would  receive  them, 
but  C  refused  to  do  so. 

In  an  action  of  assumpsit,  by  A  against  C,  it  was 
held  that  the  reply  of  A  to  the  offer  of  C  to  deliver 
the  goods  to  A  at  B's  house,  dispensed  with  any  fur- 
ther tender  or  delivery  on  the  part  of  C,  especially 
as  the  articles  were  bulky  and  numerous. 

There  is  a  difference,  in  regard  to  tender,  between 
things  portable  and  things  ponderous.  If  no  place 
be  appointed  for  performance  or  payment,  a  tender 
to  the  person  who  is  to  receive  is  sufficient. 

Such  a  tender  and  refusal  are  a  complete  bar  to 
the  suit  on  the  contract ;  and  the  plaintiff  must  re- 
sort to  the  person  in  whose  possession  the  goods 
are,  and  who  holds  them  as  his  bailee,  and  at  his  risk. 

Citations— 1  Show.,  144 ;  3  T.  R.,  683 ;  10  East,  101 ; 
5  Tyng.,  «7 ;  17  Ass.,  pi.,  2;  Bro.,  tit.  condition,  pi. 
103 :  Cro.  Eliz.,  48 :  Co.  Litt.,  210  It ;  Id.,  207  a  ;  9  Co., 
79  a;  1  Bro.,  tit.  Tout.  Temps  Prist.,  pi.  31 ;  Pothier 
Traites  des  Obligations,  No.  545. 

THIS  was  an  action  of  assumjmt!    The  dec- 
laration stated  that  in  consideration  that 
the  plaintiff  had  delivered  to  the  defendants 
certain  articles,  viz.,  two  horses,  and  several 
articles  of  household  furniture,  which   were 


NOTE.— Tender  of  chattels. 

In  ccixc  of  (/owls  powferoiw  and  tmlkji,  manual 
delivery  is  unnecessary.  The  law  reauires  good 
faith  and  such  acts  only  as  are  practicable  accord- 
ing to  the  character  of  the  thing  tendered  and  the 
nature  of  the  business.  Huyden  v.  Demote,  53  N. 
Y.,429;  Gibson  v.  Stevens,  8  How.  (IT.  S.).  384;  Miles 
v.  Roberts.  34  N.  H.,  245.  See  McPherson  v.  Gale. 
40  111.,  368. 

After  a  tender  of  specific  nrtirlfn,  it  is  not  neces- 
sary, as  in  case  of  tender  of  money,  for  the  debtor 
to  always  have  the  property  ready  ;  but  un  effect- 
ual tender  of  chattels  vc-sts  the  title  in  the  creditor. 
Lamb  v.  Lathrop,  13  Wend.,  W5;  Curtis  v.  Grecn- 
bunkB,  24  Vt.,  53ft;  Ix-btilllster  v.  Nash.  24  Mf>.,  316; 
Des  Art*  v.  Loggott,  10  N.  V.,  582.  See,  however, 
McJilton  v.  Smizer,  18  Mo.,  Ill;  Weld  v.  lladley,  1 
N.  H.,  2ifi. 

As  to  when  ti  demand  is  noeeasarv,  see  Lobdoll  v. 
Hopkins.  5  Cow.,  516;  Counsel  v.  Vulture,  &<:.,  Co., 
5  Daly.  74 :  Middlesex  Co.  v.  Osgood.  4  Gray.  447. 

If  the  time  fixed  for  the  tender  fall  on  Sunday, 
tender  on  Monday  is  good.  Suiter  v.  Hurt,  20  Wend.. 
205;  Barrett  v.  Allen,  10  Ohio,  426. 


JOHNS.  REP..  8. 
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specified,  the  defendants  promised,  in  writing, 
to  deliver  the  same  in  six  days,  after  demand, 
or  pay  four  hundred  and  fifty  dollars.  The 
plaintiff  averred  that  he  did,  on  the  first  of 
August,  1809,  demand  the  same,  and  has  been, 
and  still  was,  ready  to  receive  the  same  ;  yet 
the  defendant  did  not  deliver  or  pay,  &c.  The 
defendants  pleaded  non  asmmpsit,  with  notice 
that  they  woujd  give  in  evidence,  that  the  ar- 
ticles-were the  property  of  Edward  Fitzger- 
ald, and  in  his  possession,  and  distrained  by 
the  plaintiff  for  rent  ;  and  that  the  goods  con- 
tinued in  the  possession  of  Fitzgerald  ;  and 
that  after  the  promise  and  demand,  to  wit:  on 
the  fifteenth  of  June,  1809,  at  the  dwelling- 
house  of  Fitzgerald,  they  offered,  within  the 
six  days,  to  deliver  the  articles,  according  to 
their  promise,  and  did  tender  the  same,  and 
that  the  plaintiff  refused  to  accept  them  ;  and 
that  the  plaintiff,  after  the  expiration  of  the 
six  days  from  the  time  of  the  demand,seized  and 
took  the  articles  into  his  own  custody,  for  rent. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
in  May  last,  before  Mr.  Justice  Spencer. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  promise,  dated  the  seventh  of  June,  1809, 
signed  by  the  defendants,  on  the  back  of  the 
475*]  notice  to  Fitzgerald  of  *the  distress, 
by  which  the  defendants  promised  to  deliver 
to  the  plaintiff  the  goods,  in  the  notice  speci- 
fied, in  six  days  after  demand,  or  pay  four  hun- 
dred and  fifty  dollars.  The  plaintiff  further 
proved  that  the  property  was  distrained,  but 
not  removed,  or  delivered  to  the  defendants  ; 
and  that  on  an  adjourned  day  for  the  sale  of 
the  goods,  the  defendant,  at  the  solicitation  of 
Fitzgerald,  signed  the  agreement,  and  the 
plaintiff  left  the  property  at  the  house  of  Fitz- 
gerald. That  on  the  eighth  or  ninth  day,  after 
the  date  of  the  promise,  the  plaintiff  went  to 
each  defendant,  and  demanded  the  goods, 
whereupon  the  defendants  went  to  the  house 
of  Fitzgerald,  where  they  met  the  plaintiff ,  and 
the  defendants  said  they  were  willing  to  de- 
liver the  goods  which  were  then  there,  and  the 
plaintiff  replied  he  was  not  prepared  to  receive 
them,  but  came  to  give  notice  ;  but  if  the  de- 
fendants would  carry  them  to  Major  Canute's, 
he  would  receive  them.  Five  or  six  days  after 
the  plaintiff  went  to  the  house  of  each  defend- 
ant, for  the  goods,  and  all  of  them  were  ab- 
sent from  home,  except  Morse,  who  declared 
that  he  would  do  no  more.  Two  or  three  days 
after  the  plaintiff  went  to  Fitzgerald  and  de- 
manded the  goods,  and  he  refused  to  deliver 
them. 

The  defendants  offered  to  prove  that  at  the 
time  of  the  demand  the  plaintiff  and  the  de- 
fendants went  to  the  house  of  Fitzgerald,  where 
the  goods  were,  and  had  remained  since  they 
were  distrained,  and  offered  and  tendered  the 
goods  to  the  plaintiff,  who  refused  to  receive 
them  ;  and  that  the  plaintiff  declared  to  Fitz- 
gerald that  he  did  not  mean  to  take  the  prop- 
erty from  him  ;  that  all  he  intended  was  to  fix 
the  defendants,  and  make  them  liable.  This 
evidence  was  overruled  by  the  judge,  and  a 
bill  of  exceptions  tendered.  The  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  five  hundred  and  fifteen  dol- 
lars and  fifteen  cents. 

The  case  on  the  bill  of  exceptions  was  sub- 
mitted to  the  court  without  argument. 

610 


*Per  Curiam.  The  facts  offered  to  [*476 
be  proved  by  the  defendants  would  have  made 
out  a  complete  defense.  It  is  very  question- 
able whether  the  plaintiff's  own  proof  was  not 
fatal  to  him  ;  but  the  evidence  offered  by  the 
defendants  would  have  been  more  full,  and 
have  shown  the  acts  of  the  parties  with  greater 
precision  and  certainty. 

Two  questions  arise  upon  this  case  :  1 . 
Whether  the  testimony  given  and  offered  did 
not  make  out  a  valid  tender  of  the  goods.  2. 
If  it  did,  then  what  was  the  effect  of  such  ten- 
der and  refusal  upon  the  plaintiff's  right  of  ac- 
tion ? 

1.  Here  was  to  be  a  delivery  of  cumbersome 
specific  articles,  and,  by  the  contract,  no  place 
was  appointed  for  the  delivery.  They  were  to 
be  delivered  within  six  days  after  the  demand, 
and  the  plaintiff  makes  the  demand,  and  does 
not  designate  the  place.  The  parties  imme- 
diately after  this  demand,  and  within  the  six 
days,  meet  at  the  house  of  Fitzgerald,  where 
the  goods  were,  and  the  defendants  there  of- 
fered the  goods,  and  the  plaintiff  refused  to 
accept  of  them,  or,  according  to  the  plaintiff's 
own  proof,  the  defendants  then  declared  they 
were  willing  to  deliver  the  goods,  and  the 
plaintiff  replied  that  he  was  not  prepared  to 
receive  them,  and  appointed  a  different  place, 
where  he  would  receive  them.  This  answer 
of  the  plaintiff  was  a  dispensation  from  any 
further  effort  to  make  a  tender.  Any  other 
offer  was  not  requisite,  especially  considering 
the  nature  of  the  articles.  The  articles  were 
numerous  and  bulky,  and  there  was  an  offer 
to  deliver,  and  that  was  enough.  In  Stcme 
v.  Gillian  (1  Show.,  144),  it  was  admitted  that 
there  was  a  difference  in  the  act  of  tender  be- 
tween cumbersome  and  portable  articles.  A 
waiver  of  any  further  tender  by  the  declara- 
tion, or  equivalent  act  of  the  creditor,  will  ex- 
cuse an  actual  offer,  even  in  the  case  of  money. 
(3  Term  Rep.,  683  ;  10  East,  101  ;  5  Tyng,  67.) 
But  whatever  difficulty  there  might  be,  as  to 
the  fact  of  a  tender,  if  it  depended  solely  upon 
the  plaintiff's  evidence,  the  defendants  offered 
to  prove  *an  absolute  tender,  and  that  [*477 
proof  ought  to  have  been  received.  Upon  this 
case,  then,  and  for  the  purpose  of  testing  the 
materiality  of  the  testimony,  we  are  to  con- 
sider the  tender  as  duly  proved,  and  then  the 
question  is,  whether  the  defendants  were  en- 
titled to  make  the  tender.  And  upon  this 
point  we  do  not  perceive  any  ground,  either 
in  reason  or  authority,  upon  which  to  question 
the  right.  The  general  rule  is,  that  if  no 
place  be  appointed  for  payment  or  perform- 
ance, a  tender  to  the  person  is  good,  and  this 
too,  in  cases  in  which  a  personal  tender  was 
not  required,  as  of  rent  issuing  out  of  land. 
(17  Ass.,  pi.  2;  Bro.,  tit.  Condition.pl.  103; 
Cro.  Eliz.,  48.)  Lord  Coke  says  (Co.  Litt., 
210  b)  that  "if  the  condition  of  a  bond  or  feoff- 
ment  be  to  deliver  twenty  quarters  of  wheat, 
or  twenty  loads  of  timber,  or  such  like,  the 
obligor  or  feoffor  is  not  bound  to  carry  the 
same  about  and  seek  the  feofee,  but  the  obligor 
or  feoffor,  before  the  day,  must  go  to  the  feof- 
fee, and  know  where  he  will  appoint  to  receive 
it,  and  there  it  must  be  delivered.  And  so  note 
a  diversity  between  money  and  things  ponder- 
ous." This  provision  is  evidently  made  for 
the  ease  and  favor  of  the  obligor,  and  to  save 
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him  from  the  burden  of  seeking  the  obligee 
with  the  ponderous  articles.  If,  then,  he  and 
the  creditor  should  happen  to  meet  at  the  place 
where  the  articles  were  deposited,  and  after 
the  delivery  had  been  demanded,  he  is  entitled 
to  deliver  them  at  such  place  ;  such  a  delivery 
is  in  coincidence  with  every  principle  of  law. 
It  is  a  delivery  to  the  person,  and  at  the  place 
where  the  articles  were  left  or  existed  at  the 
time  of  the  contract.  In  this  instance  there 
was  a  peculiar  fitness  in  the  place  of  the  ten- 
der. The  plaintiff  has  distrained  the  goods  at 
the  place,  and  left  them  there,  in  the  first  in- 
stance, in  possession  of  Fitzgerald.  They  we/e 
afterwards  taken  into  the  custody  of  the  de- 
fendants for  safe  keeping,  and  who  engaged 
to  see  them  forthcoming  upon  demand.  The 
478*J  parties,  after  the  *demand,  met  at  this 
very  place,  and  on  this  very  subject.  For  the 
plaintiff  to  refuse  a  tender  there,  and  to  require 
it  to  be  made  at  a  different  place,  was  not  agree- 
able to  the  spirit  of  the  contract,  and  was  arbi- 
trary and  unreasonable.  The  defendants  were 
entitled,  at  that  moment,  to  deliver  themselves 
of  the  burden  ;  and  if  they  exercised  the  right 
which  the  law  gave  them,  the  plaintiff  refused, 
at  his  peril. 

2.  The  next  question  is,  what  effect  this  ten- 
der would  have  upon  the  action.  We  con- 
sider it  as  a  complete  bar  to  the  suit  upon  the 
contract.  If  a  man  be  bound  to  pay  one  hun- 
dred quarters  of  wheat,  and  he  tender  it,  at  the 
dav,  be  need  not  plead  uncoreprist,  for  the  corn 
is  bonum  periturum,  and  it  is  a  charge  for  the 
obligor  to  keep  it.  (Co.  Litt,,  207  a  ;  Peytoe's 
case,  9  Co.,  79  a.)  So  it  was  held,  still  more 
early  (20  Edw.  IV.,  1  Bro.,  tit.  Tout  Temps 
Prist,  pi.  31),  that  if  an  obligation  be  to  en- 
feoff  the  plaintiff,  by  a  day,  or  to  deliver  him 
a  horse,  tender  and  refusal  is  a  bar  forever. 
The  delivery  of  the  goods  was  a  thing  col- 
lateral to  the  obligation,  as  the  books  term  it, 
and,  by  tender  and  refusal,  the  plaintiff  shall 
never  be  entitled  to  the  money.  Here  was  no 
precedent  debt  or  duty.  He  must  resort  to  the 
specific  articles  tendered,  and  the  person  in 
whose  possession  they  are,  holds  them  as  his 
bailee,  and  at  his  risk.  This  effect  of  a  tender 
and  refusal,  correctly  made,  of  a  specific  arti- 
cle, is  analogous  to  the  effect  of  a  consignation 
under  the  French  law.  (Pothier,  Traite  des 
Obligations,  No.  545.) 

We  are  of  opinion  that  the  verdict  be  set 
aside,  and  a  new  trial  awarded,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 

Distinguished— 5  Wend.,  191. 

Cited  in— 4  Cow.,  453 ;  Cow.,  730;  4  Wend.,  528;  13 
Wend.,  97 ;  23  Wend.,  345 ;  2  Denio,  644 ;  16  N.  Y., 
585 :  21  N.  Y.  444 ;  37  N.  Y.,  231 :  53  N.  Y.,  431 :  4  Trims. 
App..  198;  13  Hun,  100;  10  Bos.,  1*5;  5  Daly,  7B  ;  57 
Mo..  122. 


I     A,  in  an  action  of  ejectment  ag-ainst  B,  which  was 
j  tried  in  June,  1810,  recovered  a  verdict  for  land, 
j  worth  $2,500,  against  the  defendant,  on  which  a 
judgment  was  entered  in  August  following. 

In  July.  1810,  B  executed  a  quitclaim  deed  for  the 
same  land,  for  the  consideration  of  §300,  to  C,  who 
knew,  at  the  time,  of  the  suit,  trial,  and  verdict,  re- 
specting- the  land. 

It  was  held  that  the  deed  from  B  to  C  was  void 
under  the  first  section  of  the  "  Act  to  Prevent  and 
Punish  Champerty  and  Maintenance."  (Sess.  24,  ch. 
87.)  The  purchase  of  land,  during-  the  pendency  of 
a  suit  concerning  it,  if  made  with  a  knowledge  of 
the  suit,  and  not  in  consummation  of  a  previous 
bargain,  is  champerty,  though  not  punishable  under 
the  statute  for  selling  a  pretended  title.* 

Citations—  1  Laws,  343;  Stats.  West,  1,  ch.  25:  West., 
2,  ch.  49  ;  28  Edw.  I.,  ch.  11  ;  Hawk.,  bk.  1,  ch.  84,  tit. 
Champerty;  2  Inst.,  563,  504;  8  Edw.  IV.,  13  b;  50 
Ass.,  pi.  3;  Moore,  655;  32  Hen.  VIII.;  Fitz.,  tit. 
Champerty,  pi.  15. 
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was  an  action  of  ejectment,  for  land  in 
J-  Brunswick,  in  the  County  of  Rensselaer. 
I  The  cause  was  tried  at  the  Rens-selaer  Cir- 
cuit on  the  5th  June  last,  before  Mr.  Justice 
Spencer. 

Both  parties  claimed  to  hold  under  Norris 
Pearce.  A  judgment  was  recovered  the  29th 
February,  1808,  by  James  Cox  against  Norris 
Pearce,  an  absconding  debtor,  on  which  a  fi. 
fa.  was  issued,  by  virtue  of  which  the  sheriff 
sold  the  premises  in  question,  and  executed  a 
deed  for  the  same  to  Cox,  dated  the  22d  Au- 
gust, 1808.  Cox  gave  a  deed  of  quitclaim  for 
the  same  land,  to  the  lessor  of  the  plaintiff, 
dated  14th  July,  1810. 

The  defendants  gave  in  evidence  the  record 
of  a  judgment,  in  an  action  of  ejectment, 
brought  on  the  demise  of  the  defendant  against 
Jacob  Whyland  and  James  Cox,  Jun.,  for  the 
same  premises,  and  which  was  tried  at  the 
Rensselaer  Circuit,  in  June,  1810,  when  a  ver- 
dict was  found  for  the  plaintiff,  and  a  judg- 
ment entered  thereon,  in  August  Term,  1810. 
It  was  admitted  that  that  suit  involved  the 
same  questions  as  arose  in  the  present,  as  to 
the  premises,  which  were  worth  $2,500  ;  and 
that  Bryant,  the  lessor  of  the  plaintiff,  bought 
the  premises  of  Cox,  for  three  hundred  dol- 
lars, knowing  at  the  time  of  the  former  suit, 
trial  and  verdict.  It  was  then  objected  on  the 
part  of  the  defendants  that  the  deed  from  Cox 
to-the  lessor  was  inoperative  and  void  ;  but  the 
judge  overruled  the  objection.  The  defend- 
ants then  gave  in  evidence  an  attachment  is- 
sued the  5th  May,  1808,  against  the  real  and 
personal  estate  of  Pearce,  as  an  absconding 
debtor,  and  the  proceeding  under  the  Act  for 
Relief  against  Absconding  and  Absent  Debt- 
ors, and  a  deed  for  the  premises  in  question, 
from  the  trustees  appointed  *pursuant  [*4HO 
to  the  act,  to  the  defendant  Ketchum,  dated 
the  thirtieth  December,  1808. 

The  defendants  also  produced  evidence, 
which  it  is  not  necessary  to  detail,  to  show 
that  the  judgment  in  favor  of  Oar  v.  Pearce, 
which  had  been  entered  up  by  virtue  of  a  war- 
rant of  attorney,  and  under  which  the  premises 
were  sold,  hud  been  fully  satisfied,  before  the 
execution  and  sale  under  it  :  and  one  witness 
testified  that  when  the  attachment  was  levied 

*n<l<  Thiillincr  v.  llrinkerhoff,  20  Johns.,  386; 
S.  ('.,  3  Cowen,  «23;  Clowes  v.  Huwlev.  12  Johns. 
484. 


NOTE.— Offenxc  of  champerty.    See  Van  Dyck  v. 
Vtui  Heuren,  1  Johns.,  345,  and  mite. 
/*urc/i/we  »>/  (and  di<rOij/  iicndtncy  of  a  twit,  when 
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on  the  property  of  Pearce,  Cox  was  present, 
and  did  not  assert  any  claim  under  the  judg- 
ment ;  but  said  that  "  he  was  sorry  for  Pearce, 
and  had  a  mind  to  save  the  property  for  him, 
and  that  as  he  had  not  discharged  the  judg- 
ments he  had  obtained  against  Pearce,  on  rec- 
ord, he  could  have  the  property  sold  under 
them  and  save  it  for  Pearce."  This  was,  how- 
ever, contradicted  by  Cox,  who  was  sworn  as 
a  witness  on  trial. 

The  judge  charged  the  jury  that  the  plaintiff 
had  made  out  a  good  paper  title,  in  the  first 
instance  ;  but  if  the  jury  believed  that  the 
judgment  against  Pearce.  in  favor  of  Cox, 
under  which  the  premises  had  been  sold  by 
the  sheriff  to  Cox,  had  been  satisfied,  at  the 
time  of  the  issuing  the  execution,  the  defend- 
ants would  be  entitled  to  a  verdict,  otherwise 
they  ought  to  find  for  the  plaintiff.  The  jury 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  Foot,  for  the  defendants.  The  deed 
from  Cox  to  Bryant  was  void.  It  was  the  sale 
of  the  subject  matter  of  the  suit,  then  pending, 
and  while  the  grantor's  right  was  in  litigation. 
The  English  statutes  of  Westm.  1,  ch.  25; 
Westm.  2,  ch.  49,  and  28  Edw.  I.,  ch.  11, 
from  which  our  act  relative  to  maintenance 
has  been  extracted,  were  declaratory  of  the 
common  law.  They  prohibit  all  persons  from 
taking,  or  receiving,  by  gift  or  purchase, 
481*]  lands,  &c.,  while  a  suit  *is  pending. 
(Hawk.  P.  C.,  bk.  1,  ch.  84,  sec.  2,  10,  13  ;  4 
Bac.  Abr.,  494,  tit.  Maintenance;  Co.  Litt., 
368  b,  869  a.)  A  lease  for  life,  or  years,  or  a 
voluntary  gift  of  the  subject  matter,  pending 
the  suit,  is  as  much  within  the  statute  as  a 
purchase  for  money.  And  it  has  been  held  that 
the  purchase  of  land,  pendente  lite,  was  champ- 
erty, and,  as  such,  within  the  statutes.  (Moore, 
655.)  The  only  cases  which  are  considered  as 
exceptions,  or  not  within  the  statute,  are  where 
the  conveyance  is  made  bonafide,  for  a  valuable 
consideration,  and  without  notice,  or  in  pur- 
suance of  a  previous  contract.  (Hawk.  P.  C. , 
bk.  1,  ch.  84.  sec.  14;  2  Inst.,  563  ;  Fitz.  Nat. 
Brev.,  172,  tit.  Champ.,  pi.  15  ;  2  Roll.  Abr., 
113.) 

Mr.  Russell,  contra,  contended  that  the  deed 
was  valid  at  common  law,  and  not  within  the 
statute  against  champerty.  A  verdict  in  eject- 
ment concludes  nothing,  except  as  to  the  mesne 
profits.  The  first  section  of  our  act  applies 
only  to  the  case  of  a  purchase  made  with  a  view 
to  defeat  the  very  action  pending.  Hawkins 
(Hawk.  P.  C.,ch".  86,  sec.  1)  speaks  of  the  pur- 
chase of  doubtful  titles,  in  order  to  aid  a  suit 
pending  relative  to  such  title  ;  and  he  seems 
to  think  it  makes  no  difference  whether  the 
party  selling  is  in  possession,  or  not.  But  the 
authorities  (Moore,  751  ;  Hob.,  115  ;  Plowd., 
80)  he  cites  do  not  bear  him  out  in  that  posi- 
tion, for  in  all  of  them  the  party  selling  was 
out  of  possession.  The  question  here  is, 
whether  a  person  legally  in  possession  of  land, 
and  having  a  legal  title,  cannot  sell  that  land, 
merely  because  a  person,  without  title,  has 
thought  proper  to  bring  an  action  of  ejectment 
against  him.  If  this  deed  was  valid  at  common 
law,  it  is  not  made  void  by  the  statute,  which 
merely  adds  a  penalty.  The  price  for  which 
the  land  sold  does  not  affect  the  question  as  to 


the  right  to  sell.  Blackstone  (4  Bl.  Corn.,  133, 
134),  in  treating  of  maintenance  and  champer- 
ty, takes  no  notice  of  this  offense. 

It  is  not  pretended  that  Bryant  made  the 
purchase  with  a  view  to  interfere  with  the  suit 
then  pending  between  the  defendant  and  Cox. 
The  intent,  as  to  the  purchase,  was  a  matter  of 
fact  for  the  jury  to  decide.  *There  [*482 
was,  in  fact,  no  intermeddling,  on  the  part  of 
the  present  lessor,  with  that  suit.  Must  a  per- 
son, who  has  an  undoubted  title  to  land,  and 
which  has  been  possessed  by  him  and  his  an- 
cestors for  a  century,  be  prevented  from  sell- 
ing it,  because  some  person  has  brought  an 
ejectment  against  him  ?  It  was  once  an  offense 
in  England  (4  Bl.  Com.,  135)  to  sell  or  pur- 
chase a  bond  or  other  chose  in  action  ;  but  now 
it  is  the  general  practice,  and  has  been  sanc- 
tioned by  our  courts. 

Mr.  Iienry,  in  reply,  observed  that  the  in- 
quiry was  not  whether  the  deed  from  Cox  to 
the  lessor  was  void,  under  the  eighth  section 
of  the  statute,  which  prohibits  the  buying  of 
pretended  titles,  but  whether  it  was  not  champ- 
erty, and  within  the  first  section  of  the  statute. 
A  person  who  purchases  a  thing,  knowing  it 
to  be  in  suit,  does  it,  either  for  the  purpose  of 
bringing  a  suit,  or  defending  one,  which  is  the 
very  thing  the  statute  means  to  prevent — the 
buying  up  rights  of  action.  Suppose  Cox  had 
been  turned  out  of  possession  by  the  ejectment 
suit  against  him,  he  could  not  then  have  sold. 
Now,  he  does  the  same  thing  circuitously,  and 
for  the  purpose  of  becoming  a  witness  in  the 
suit  brought  by  his  grantee.  The  English 
statute  of  28  Edw.  I.,  ch.  11,  called  arlicuK 
super  chartus,  is  general,  extending  to  all  per- 
sons, and  to  all  actions  real,  personal,  and 
mixed.  It  has  been  held  that  if  a  tenant, 
pending  a  suit,  grant  rent  out  of  the  land,  it  is 
champerty.  (2  Inst.,  533.)  In  equity  the 
parties  cannot  alter  the  state  of  the  matter  in 
controversy  pending  the  suit.  The  position 
laid  down  by  Hawkins  is  established  by  all 
the  authorities,  and  the  only  exception  is, 
where  the  sale  is  in  pursuance  of  a  previous 
contract,  or  to  pay  an  honest  debt.  Fitzherbert, 
it  is  true,  says  that  a  bonafide  purchaser,  with- 
out notice,  is  not  within  the  statute.  The  bona 
fides  must  be  decided  by  a  jury,  who  must  be 
satisfied  that  there  is  no  champerty,  or  viola- 
tion of  the  statute. 

*Per  Curiam.  The  principal  question  [*483 
is,  whether  the  deed  from  Cox  to  Bryant  is  not 
void.  It  was  executed  on  the  fourteenth  July, 
1810.  It  was  a  quitclaim  deed,  and  for  the 
consideration  of  three  hundred  dollars,  and  it 
purported  to  convey  lands  worth  $2,500.  A 
verdict  in  ejectment  for  the  lands  in  question 
had  passed  against  Cox,  at  the  Circuit  Court  in 
June,  preceding  the  sale,  and  Bryant,  at  the 
time  of  the  purchase,  knew  of  the  trial  and 
verdict. 

Upon  these  facts,  we  consider  the  deed  to  be 
void,  under  the  Act  to  Prevent  and  Punish 
Champerty  and  Maintenance.  (Laws,  Vol.  I., 
343  ;  2  R.  S.,  691,  sec.  56.)  The  first  section 
declares  "  that  no  officer  or  other  person  shall 
take  upon  him  any  business  that  is  or  may  be 
in  suit  in  any  court,  for  to  have  part  of  the 
thing  in  plea  or  demand,  and  no  person  upon 
any  such  agreement  shall  give  up  his  right  to 

JOHNS.  REP.,  8. 


1811 


SANDEKS  v.  BACON  ET  AL. 


483 


another,  and  every  such  conveyance  or  agree- 
ment shall  be  void."  This  provision  contains 
the  substance  of  the  English  statutes  of  West., 

I,  ch.  25;  West.,  2,  ch.  49,  and28Edw.  I.,  ch. 

II,  on  this  very  point.     The  statute  of  West., 

1,  enacted  that  no  officer,  &c.,  should  maintain 
pleas,  &c.,  hanging  in  the  king's  courts  for 
lands,  &c.,  for  to  have  part  or  profit  thereof 
by  covenant  made,  &c.     The  statute  of  West., 

2,  extended  also  to  the  public  officers  of  jus- 
tice ;  but  the  28  Edw.  I.  enacted  that  no  offi- 
cer nor  any  other,  for  to  have  part  of  the  thing 
in   plea,  should  take  upon  him  the  business 
that  is  in  suit,  nor  upon   any  such  covenant 
shall  give  up  his  right  to  another,  &c.     Our 
statute  is  nearly  verbatim  with  the  last,  which 
also  embraced  the  substance  of  the  other  two, 
and  it  undoubtedly  never  meant  to  weaken  the 
force,  or  destroy  the  application  of  the  decis- 
ions under  those  ancient  statutes,  and  which 
had  become  incorporated  into  the  body  of  the 
common  law.     Our  act  has  even  a  more  ex- 
plicit provision  than  these  English   statutes, 
when  it  declares  "  that  every  such  conveyance 
and  agreement  shall  be  void."    The  establish- 
4-84*]  ed  doctrine  under  these  statutes  is,  *that 
a  purchase,  or  even  a  gift  of  the  land,  while 
a  suit  is  pending  concerning  it,  if  it  be  made 
with  knowledge  .of  the  suit,  and  be  not  the 
consummation    of    a    previous  bargain,    nor 
founded  on  the  ties  of  blood,  is  within  the 
purview  of  those  statutes.   (Hawk.,  bk.  1,  ch. 
84,  tit.   Champerty  ;    2  Inst.,  563,  564.)    It  is, 
in  the  language  of  our  statute,  the  "  giving  up 
his  right  to  another,"  when  that  right  is  "in 
plea  or  demand."    In  M.,  8  Edw.  IV.,  13  b,  it 
was  held  by  the  justices,  that  a  sale  or  gift  of 
lands,  pending  the  suit,  was  within  the  stat- 
utes, for  the  law  prohibited  every  one  from 
purchasing  pending  the  suit.     Evcnabonajide 
purchase  pending  the  suit  was  held  by  all  the 
sergeants,  in  50  Ass.,  pi.  3,  to  be  champerty  ; 
for,  by  intendment  of  law,  the  purchaser  must 
and  would  aid  the  suit,  to  save  himself  from 
loss.     So  strict  was  the  ancient  law  on  this 
subject.     Though  this  point  is  sought  to  be 
questioned,  so  far  as  misdemeanor  and  punish- 
ment are  involved,  yet  the  policy  of  the  law 
may  well  require  that  every  such  conveyance 
be  adjudged  void.     In  Mowtte,  v.    Weaver   tfc 
Postern,   Moore,  655,  the    same  doctrine  was 
held,  that  the  purchase  of  land,  during  a  lut 
jwmkns,  was  champerty,  within  the  purview 
of  those  ancient  statutes,  though  not  punish- 
able under  the  32  Hen.  VIII.,  made  against 
selling  pretended  titles.     There  is,  indeed,  no  } 
case  that  holds  such  a  purchase  valid,  except 
in  particular  instances,  where  there  is  no  ground 
for  the  inference  of  champerty  ;  as  where  a 
man   delivered  seisin,  after  suit  brought,  in 
consequence  of  a  previous  bargain.    (Fitz.,  tit. 
Champerty,  pi.  15.) 

The  present  case  is  stronger  than  any  to  be 
met  with  in  the  books.  It  is  too  gross  and 
palpable  a  violation  of  the  statute,  to  uphold  a 
doubt  as  to  tin-  titala  fiilen  of  the  transaction. 
The  purchase'  and  quitclaim,  for  less  than  one 
eighth  of  the  value  of  the  land,  and  after  the 
knowledge  of  the  verdict  in  ejectment  against 
48<>*]Cox,  a  re 'circumstances  that  marie  this 
ease,  and  render  the  conclusion  of  law  upon 
the  facts  inevitable. 

The  verdict  must,  therefore,  be  set  aside, 
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and  a  new  trial  awarded,  with  costs,  to  abide 
the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 12  Johns.,  488  ;  13  Johns.,  414 ;  20  Johns., 
393 ;  3  Cow.,  628 ;  7  Wend..  157  ;  11  Wend.,  465 ;  21 
Wend.,  99 ;  2  Johns.  Ch.,  445  ;  2  Paige,  256 ;  8  Paige, 
189;  14  Barb.,  450. 


SANDERS  &  OGDEN  «.  BACON  ET  AL. 

Prmnissory  Note — Special  Indorsement  Slating 
Consideration  —  Pleading  —  Delivery  — Prima 
Facie  Evidence  of  Consideration. 

Where  A  gave  to  B  a  promissory  note  payable  to 
B,  or  order,  and  at  the  same  time  made  an  indorse- 
ment on  the  note  that  it  was  to  be  delivered  to  B 
in  consideration  of  the  judgment  against  C,  to  be 
assigned  to  A  by  B,  it  was  held  that  the  note  was  a 
promissory  note,  within  the  statute,  and  might  be 
declared  on  as  such,  notwithstanding  the  indorse- 
ment which  was  merely  to  show  the  consideration, 
and  to  operate  as  a  notice  to  whoever  might  pur- 
chase the  note ;  and  that  the  delivery  of  the  note 
was  prima  facie  evidence  of  an  assignment  of  the 
judgment. 

IN  error,  from  the  Court  of  Common  Pleas  of 
Saratoga  County.  The  plaintiffs  in  error 
brought  an  action  of  ass-umpait  against  the  de- 
fendants in  the  court  below.  The  declaration 
was  in  the  usual  form,  on  a  promissory  note 
under  the  statute.  At  the  trial  of  the  cause, 
the  plaintiffs  gave  in  evidence  a  note,  signed 
by  the  defendants,  as  follows  :  "  For  value  re- 
ceived, we,  jointly  and  severally,  promise  to 
pay  Barent  Sanders  and  Isaac  Ogden,  or  order, 
the  sum  of  ninety  dollars  and  seventy-one 
cents,  with  interest,  on  or  before  the  fifteenth 
of  September  next,  Witness  our  hands  this 
fourth  day  of  December,  A.  D.  1806."  On 
which  note  was  an  indorsement,  also  signed 
by  the  defendants,  as  follows:  "The  within 
obligation  is  to  be  delivered  to  Messrs.  Sand- 
ers &  Ogden,  as  a  consideration  for  a  judg- 
ment and  execution  for  ninety  dollars  nnd 
seventy-one  cents,  in  favor  of  Sanders  <fe  Og- 
den against  Salmon  Tryon,  and  by  said  Sand- 
ers &  Ogden  to  be  assigned,  fully, 'legally,  and 
effectually,  over  to  the  subscribers.  Ballston, 
fourth  December,  1806." 

The  defendants  moved  for  a  nonsuit,  on  the 
ground  that,  by  reason  of  the  indorsement, 
the  note  could  not  be  declared  on  as  a  prom- 
issory note,  within  the  statute.  And  thecourt 
nonsuited  the  plaintiffs.  The  plaintiffs  ten- 
dered a  bill  of  exceptions  to  the  opinion  of  the 
court  below,  on  which  the  writ  of  t-iior  was 
brought  to  this  court. 

*The  cause  was  submitted  to  the  [*48(J 
court  without  argument. 

Per  Ouriam.  The  note  was  well  declared 
upon,  as  a  promissory  note  within  the  statute. 
It  had  all  the  requisites  of  such  a  note.  The 
indorsement  upon  the  buck  of  it  was  no  part 
of  the  note,  nnd  the  effect  of  it  was  only  to 
show  the  consideration,  nnd  to  operate  us  a  no- 
tice to  any  person  who  might  purchase  the 
note.  If  the  plaintiffs  were  bound  to  have 
shown,  in  the  tirst  instance* ,  the  performance 
of  that  consideration,  the  objection  ought  to 
have  been  raised  at  the  trial.  The  decision 
turned  upon  another  point,  and  the  intend- 
ment from  the  record  would  be,  that  the  con- 
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sideration  was  admitted,  as  no  objection  was 
raised  upon  that  account.  But  if  it  had  been 
raised,  it  could  not  have  been  valid.  The  de- 
livery of  the  note  was  presumptive  evidence 
of  the  assignment  of  the  judgment,  and  it 
stood  good,  until  overthrown  by  proof,  on  the 
part  of  the  defendants,  to  the  contrary.  If  the 
assignment  was  prospective,  and  to  be  there- 
after made,  the  delivery  of  the  note  was 
equally  so.  The  note  was  to  be  delivered, 
upon  a  judgment  to  be  assigned,  and  the  sub- 
sequent delivery  was  presumptive  evidence  of 
the  subsequent  assignment.  They  were  to  be 
concurrent  acts.  The  decision  below  was, 
therefore,  upon  every  view  of  the  case,  er- 
roneous, and  the  judgment  must  be  reversed  ; 
and  the  plaintiffs  are  at  liberty  to  proceed,  if 
they  shall  elect  so  to  dp,  upon  a  venire  de  now, 
to  be  awarded  from  this  court. 

Judgment  reversed. 

Cited  in-15  Wend..  363 ;  49  N.  Y.,  403 ;  14  How.  Pr., 
489 ;  127  Mass.,  249 ;  10  Blatchf..  288. 


487*]  *  JACKSON,  ex  dem.  KEMBALL, 

v. 
VAN  SLYCK. 

Ejectment — Defense — Equitable  Interest. 

An  equitable  title  or  interest,  as  a  resulting1  trust, 
cannot  be  set  up  as  a  defense  in  an  action  of  eject- 
ment against  a  legal  title. 

Citations— 2  Johns.  Cas.,  321 ;  2  Johns.,  231. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  the  easterly  half  of  the  westerly 
quarter  of  lot  No.  41,  in  Springfield  patent. 
The  cause  was  tried  at  the  Otsego  Circuit,  in 
June  last,  before  Mr  Justice  Van  Ness. 

The  plaintiff  gave  in  evidence  a  deed  for  a 
piece  of  land,  including  the  premises  in  ques- 
tion, dated  in  June,  1803,  from  Julius  Shaw 
to  the  lessor,  subject  to  a  previous  mortgage 
from  Shaw  to  John  "White,  dated  thirteenth  of 
January,  1802.  The  lessor  took  possession  of 
the  land  under  his  deed,  and  continued  pos- 
sessed about  two  years,  when  the  defendant 
entered,  and  has  remained  in  possession  since. 
The  plaintiff  offered  to  prove,  by  parol,  that 
both  the  lessor  and  the  defendant  had  said  that 
the  defendant  took  possession  under  a  deed 
from  the  lessor  to  him.  and  claimed  title  under 
the  lessor,  subject  to  the  same  mortgage. 
This  evidence  was  objected  to,  and  overruled 
by  the  judge. 

It  was  proved  by  the  defendant  that  the 
lessor  had  said  that  he  had  agreed  to  purchase 
of  the  defendant  a  tract  of  land,  including  the 
premises  in  question  ;  and  that  the  premises, 
with  other  lands,  had  been  sold  by  virtue  of  a 
mortgage  executed  by  Shaw  to  White  ;  that 
he,  the  lessor,  had  taken  a  deed  from  White 
for  the  lands  mortgaged;  and  that  he  had  acted 
for  the  defendent,  in  making  the  purchase,  and 
that  part  of  the  money  had  been  paid  by  the  de- 
fendant ;  and  that  to  save  the  defendant,  he, 
the  lessor,  had  taken  much  pains  to  procure 
the  residue  of  the  money  to  pay  White  what 
was  due  on  the  mortgage,  &c.  It  was  ad- 
mittted  that  the  mortgage  and  the  sale  under 
it  were  regular. 
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The  defendant  offered  to  prove,  by  parol, 
that  he  had  *paid  about  eighty  dollars  [*488 
of  the  purchase  money  to  White,  and  that  the 
lessor,  in  making  the  purchase,  acted  as  his 
agent,  and  for  his  benefit,  &c. ;  which  evidence 
was  objected  to,  and  overruled  by  the  judge. 
It  was  admitted  that  the  purchase  by  the  lessor 
was  made  with  his  own  money,  except  about 
eighty  dollars,  paid  by  the  defendant. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  The  cause  was  submitted 
to  the  court  without  argument. 

Per  Curiam.  Whether  the  lessor  of  the  plaint- 
iff purchased  the  premises  with  the  money  of 
the  defendant,  and  so  became  seised  for  the  de 
fendant,  in  consequence  of  the  resulting  trust, 
is  not  a  material  inquiry  in  this  case.  Admit- 
ting the  fact,  which  was  offered  to  be  proved 
by  parol  (and  this  admission  is  more  than  the 
proof  warranted),  the  plaintiff  was  entitled  to 
recover,  because  a  court  of  law  can  look  only 
to  the  legal  estate.  An  equitable  interest  can- 
not be  set  up  in  ejectment  as  a  defense  against 
the  legal  title.  This  is  a  well  established  prin- 
ciple. (Jackson,  ex  dem.  Potter,  v.  Sisson,  2 
Johns.  Cas.,  321  ;  Jackson,  ex  dem.  Smith,  v. 
Pierce,  2  Johns.  Rep.,  231,  and  the  authorities 
there  referred  to.) 

Motion  denied. 

Cited  in— 16  Johns.,  305 ;  15  Wend.,  651 ;  5  Denio, 
230 ;  13  Hun,  565 ;  3  Co.  K.,  49  ;  24  Mich.,  148. 


*JACKSON,   ex  dem.  GARDNER    [*48O 

ET  AL., 
V. 

LAIRD. 

Motion  for  New  Trifil — Newly  Discovered  Evi- 
dence. 

On  a  motion  for  a  new  trial,  in  an  action  of  eject- 
ment, on  the  ground  of  the  discovery  of  new  and 
material  evidence  since  the  trial,  the  affidavits  stated 
that  C.  who  claimed  title  to  the  land  in  the  posses- 
sion of  B,  his  tenant,  had  the  care  and  management 
of  the  defense  of  the  suit,  and  was  present  at  the 
trial ;  that  F.  was  a  witness  at  the  trial ;  but  that  C. 
did  not  know,  until  after  the  trial,  that  F.  knew  or 
could  testify  the  facts,  stated  as  material ;  though 
it  appeared  that  B.,  the  tenant,  who  was  not  present 
at  the  trial,  did  know,  before  the  trial,  what  F.  could 
testify.  A  new  trial  was  granted,  as  the  evidence 
stated  was  material,  and  the  suit  being  to  change  a 
possession  of  several  years. 

THIS  was  an  action  of  ejectment,  for  lot  No. 
87,  in  the  township  of  Camillus.  The 
cause  was  tried  at  the  last  Onondaga  Circuit, 
and  a  verdict  was  found  for  the  plaintiff. 

A  motion  was  made,  in  behalf  of  the  defend- 
ant, to  set  aside  the  verdict  and  for  a  new  trial, 
on  the  discovery  of  new  and  material  evidence. 

It  appeared,  from  the  affidavits  which  were 
read,  that  Eden  B.  Cornwell  and  Leonard  Bar- 
ton claimed  title  to  the  land  ;  that  the  defend- 
ant was  their  tenant, and  had  been  in  possession 
about  five  years,  and  that  Cornwell  had  the 
care  and  management  of  the  defense  of  the 
suit. 

NOTE.— New  trial—  When  wanted  on  the  ground  of 
newly  discovered  evidence. 
See  Halsey  v.  Watson,  1  Cai.,  24,  note. 

JOHNS.  REP.,  8. 


1811 


JACKSON,  EX  DEM.,  v.  SWART WOUT. 


489 


The  lessor  of  the  plaintiff  claimed  title  under 
one  George  D.  Plotter,  or  more  commonly 
called  De  Rotter  Gardner,  the  soldier  to  whom 
the  lot  was  patented  ;  and  he  proved  that  he 
was  a  black  man  and  had  lived  in  Exeter,  in 
Rhode  Island,  and  enlisted  in  Col.  Green's 
regiment  ;  and  that  when  the  Army  was  at 
White  Plains,  he  left  the  Rhode  Island  regi- 
ment, and  enlisted  in  the  New  York  line,  as 
the  witness  had  heard,  &c.,  and  that  he  died 
in  Exeter,  and  that  the  lessors  were  his  chil- 
dren. 

Cornwell,  in  his  affidavit,  swore,  that  though 
Andrew  Fink  was  a  witness  at  the  trial  of  the 
cause,  yet  he  did  not  know  that  Fink  knew,  or 
could  testify  anything^  material  in  the  cause 
until  after  the  trial.  But  it  appeared  from  the 
affidavits  read  on  the'  part  of  the  lessor,  that 
the  defendant,  who  was  not  however  present 
at  the  trial,  knew  before  the  trial  what  Fink 
could  testify. 

Fink,  in  his  affidavit,  swore  that  he  was  a 
captain  in  the  first  New  York  regiment,  in  the 
Revolutionary  War ;  and  that  he  enlisted 
George  De  Rotter,  as  a  private  in  his  company, 
at  Warensburgh,  the  eleventh  March,  1776, 
49O*]  and  *De  Rotter  was  a  man  of  brown 
complexion,  with  black  eyes  and  black  hair, 
and  was  born  at  Rhode  Island,  &c.,  as  ap- 
peared from  the  enlistment  roll,  in  the  wit- 
ness's possession,  and  that  he  died  at  Saratoga 
in  January,  1777. 

Per  Curiam.  The  testimony  of  Fink  is  ma- 
terial to  prove  that  the  ancestor  of  the  lessors 
of  the  plaintiff  is  not  the  soldier  who  drew  the 
lot,  and  that  they  have  no  title. 

It  is  true  that  Fink  was  present  at  the  trial, 
and  that  the  defendant  knew  beforehand  what 
he  could  prove.  But  the  defendant  was  not 
present  at  the  trial,  and  was  a  tenant  under 
Cornwell  and  Barton,  to  whom  he  had  aban- 
doned the  defense  :  and  Cornwell  swears  that 
he  knew  nothing  of  this  testimony  until  after 
the  trial.  The  suit  is  to  change  a  possession  of 
several  years'  standing,  and  that  is  an  auxiliary 
consideration  in  support  of  the  motion. 

The  motion  is  theref we  granted,  on  payment 
of  costs. 

Cited  in— 5  Cow.,  210 ;  14  Wend.,  891 :  43  How.  Pr., 
103. 


JACKSON,  ex  dem.  ROBICHEAU  ET  AL., 


SWARTWOUT. 

Award  of  Onondaga   Commission  —  When  Con- 
clusive. 

An  award  of  the  OnondaKa  commissioners,  under 
the  act  (sess.  20,  ch.  51),  is  final  and  conclusive,  if  no 
dissent  has  ix-en  filed,  though  the  land  was  vacant, 
for  five  years  after;  and  the  party  against  whom 
the  award  was  Riven,  brought  his  action  soon  after 
possession  was  taken. 

Citation—  A  nte,  429. 

THIS  was  an  action  of  ejectment,   for  part 
of  lot  No.  74,  in  the  town  of  Hector,  and 
was  tried  at  the  last  Seneca  Circuit,  before  Mr. 
•Jnxtu-e  Yates. 

The  plaintiff  gave  in  evidence  an  exemplifica- 
cation  of  an  award  of  the  Onondaga  commis- 
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sioners,  dated  the  twenty-ninth  December, 
1800,  awarding  the  lot  in  question  to  John 
Currie,  one  of  the  lessors.  The  defendant 
proved  that  the  lot  was  vacant,  that  no  posses- 
sion was  taken  until  the  year  1805  ;  and  offer- 
ed to  prove  a  title  from  the  patentee,  adverse 
to  that  of  the  plaintiff  on  which  the  award  was 
made  ;  but  there  being  no  evidence  of  any 
dissent  having  been  filed,  nor  any  produced, 
the  judge  overruled  the  evidence,  holding  the 
award  as  conducive  against  the  defendant ; 
and,  under  his  direction,  the  jury  found  a 
verdict  for  the  plaintiff. 

*A  motion  was  made  to  set  aside  the  [*49 1 
verdict,  and  for  a  new  trial,  which  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  This  case  comes  within  the 
decision  of  Jackson,  ex  dem.  Cornelius,  v. 
M'Kee,  ante,  p.  429. 

As  no  dissent  was  ever  filed,  the  title  under 
the  award  was  final  and  conclusive.  The  mo- 
tion is,  therefore,  denied. 

Motion  denied. 
Cited  in— 10  Paige,  189, 


ROBERTSON 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance — Agreement  to  Return  Part 
of  Premium — If  Vessel  did  not  Proceed  to 
Certain  Port — Partial  Loss — Deviation — Re- 
turn of  Part  of  Premium. 

A  vessel  was  insured  from  New  York  to  Teneriffe, 
at  a  premium  of  5J^  per  cent,  and  for  an  additional 
premium  of  2  per  cent,  permission  was  given  to 
proceed  from  Teneriffe  to  the  Isle  of  May  and 
Bonavista,  and  at  and  from  thence  to  New  York,  to 
return  one  per  cent,  if  the  vessel  did  not  proceed  to 
Bonavista,  and  the  risk  ended  safely. 

The  vessel  arrived  at  Teneriffe.  but  was  refused 
permission  to  enter  or  land  any  part  of  the  cargo, 
until  after  performing  a  quarantine  of  40  days,  be- 
cause her  bill  of  health  was  not  signed  by  the  Span- 
ish consul,  at  New  York,  and  the  master,  not 
choosing  to  perform  the  quarantine,  went  to 
Madeira,  the  nearest  port  where  he  could  enter  and 
land  ins  cargo,  and  there  sold  and  delivered  the 
cargo,  and  then  proceeded  to  the  Isle  of  May,  and 
there  took  in  a  cargo,  and  arrived  at  New  York;  but 
having  suffered  damage  by  the  perils  of  the  sea,  on 
her  voyage  home,  an  action  was  brought  on  the 
policy  to  recover  a  partial  loss ;  it  was  held  that  the 
going  from  Teneriffe  to  Madeira  was  a  deviation, 
but  that  the  insured  were  entitled  to  a  return  of 
premium  of  one  per  cent.,  that  part  of  the  voyage 
to  Bonavista  never  having  commenced. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  the  American  brig  Ohio,  from  New 
York  to  the  island  of  Teneriffe,  and  at  and 
from  thence  to  New  York,  at  a  premium  of  five 
and  a  half  per  cent.  The  policy  was  dated 
thirty-first  August.  1809.  On  the  second  Sep- 
tember, 1H09,  the  following  clause,  bv  an  agree- 
ment between  the  parties,  was  added  to  the 


NOTK.— Dn'fo/fon  -I)f  ft  nit  ion  What  cnwe  ./iwrfi- 
ftVx.  Se<-  Patrick  v.  Ludlow,  3  Johns,  ('us.,  10;  Gil- 
fert  v.  Hallett,  2  Johns.  Cos.,  2% ;  Liottird  v.  (Jraves. 
3  ('ill.,  22«;  Henshaw  v.  Mar.  Ins.  Co.,  2  Cni.,  274,  and 
nofrx. 

Itrttint  nf  premium— W hen  rixk  ix  divisible.  See 
(5 raves  v.  Mar.  Ins.  Co.,  2  Cai.,  33!) :  Jiiliel  v.  Church, 
2  Johns.  Cos..  333;  Dflavigne  v.  I'nitcd  Ins.  Co.,  1 
Johns.  Cos.,  310,  and  note*. 
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policy,  and  written  in  the  margin  ;  "  For  the 
additional  premium  of  two  per  cent,  received 
this  day,  permission  is  given  to  the  brig  Ohio 
to  proceed  from  Teneriffe  to  the  Isle  of  May 
and  Bonavista,  and  at  and  from  them,  or  either 
of  them,  to  New  York  ;  to  return  one  per 
cent,  if  she  does  not  proceed  to  Bonavista,  the 
risk  ending  safely." 

The  Ohio  arrived,  on  the  thirteenth  of 
October,  at  Oratavia  Bay,  which  is  an  open 
road  in  the  island  of  Teneriffe,  being  her  port 
of  destination  and  where  she  intended  to  dis- 
charge her  cargo  ;  but  before  the  vessel  came 
to  an  anchor,  she  was  visited  by  a  health 
officer  from  the  island,  who  informed  the  mas- 
492*]  ter  that  the  vessel  would  not  be  *per- 
mitted  to  an  entry,  or  to  land  any  part  of  her 
cargo,  until  she  had .  performed  a  quarantine 
of  forty  days,  because  her  bill  of  health  was 
not  certified  by  the  Spanish  consul  at  New 
York  ;  and  that  if  it  had  been  so  certified,  the 
quarantine  would  have  been  only  eight  days. 
The  master  wrote  to  the  consignee  on  shore, 
and  by  his  application  obtained  permission,  on 
the  seventeenth  of  October,  to  land  the  corn, 
which  composed  part  of  the  cargo  ;  but  the 
weather  was  so  bad  that  nothing  could  be  land- 
ed until  the  thirtieth  of  October,  on  which  day 
the  government  at  Teneriffe  prohibited  all 
vessels  from  New  York  from  entering  and 
landing  their  cargoes,  unless  their  bills  of 
health  were  certified  by  the  Spanish  consul. 
The  master  of  the  Ohio  then  determined  to 
seek  another  port,  and  on  the  thirty-first  of 
October  proceeded  to  Madeira,  which  was  the 
nearest  port,  where  he  arrived  on  the  fourth  of 
November,  and  landed  and  sold  the  cargo. 
The  vessel  afterwards  proceeded  to  the  Isle  of 
May,  and  sailed  from  thence  for  New  York, 
on  the  thirty-first  of  December,  1809.  During 
her  passage,  she  met  with  very  bad  weather, 
which  much  injured  the  hull,  sails  and  rigging, 
and  sustained  further  injury  by  striking  on  a 
shoal  near  Great  Egg  Harbor,  on  the  sixth  of 
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February  ;  and  on  the  eighth  of  February, 
1810,  she  arrived  at  New  York. 

The  present  action  was  brought  to  recover  a 
partial  loss  on  the  vessel ;  and  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  agreed  upon  by  the 
counsel. 

The  case  was  argued  by  Messrs.  Golden  and 
Sampson  for  the  plaintiff,  and  by  Messrs.  8. 
Jones,  Jun.,  and  C.  I.  Bogert  for  the  defend- 
ant. 

The  only  question  argued  was,  whether  there 
had  not  been  a  deviation. 

The  plaintiff's  counsel  cited  Scott  v.  Thomp- 
son, 1  New  Rep.,  or  4  Bos.  &  Pull.,  181  ; 
Suydam  &  Wyckoffv.  The  Marine  Ins.  Co.,  2 
Johns.  Rep.,  138  ;  *  Reeve  et  al.  v.  The  [*493- 
Commercial  Ins.  Co.,  3  Johns.  Rep.,  352. 

The  defendant's  counsel  cited  Goix  v.  Low, 
1  Johns.  Cas.,  341,  406  ;  Suydam  &  Wyckoffv. 
Marine  Ins.  Co.,  1  Johns.  Rep.,  181,  190; 
Schmidt  v.  The  United  Ins.  Co. ,  1  Johns.  Rep. , 
249,262;  Speyerv.  The  New  York  Ins.  Co.,  3 
Johns.  Rep.,  88,  93,  94;  Kane  v.  The  Co- 
lumbian Ins.  Co.,  2  Johns.  Rep.,  264  ;  11  East's 
Rep.,  21. 

Per  Curiam.  There  was  no  necessity  for 
going  from  Teneriffe  to  Madeira.  It  was  sail- 
ing on  a  different  voyage  from  the  one  insured. 
The  master  went  there  to  sell  his  cargo  ;  and 
for  the  same  reason,  he  might  have  gone  to 
Lisbon.  It  was  a  voluntary  deviation  from 
the  voyage  mentioned  in  the  policy.  Nothing 
but  necessity,  or  an  apprehension  of  danger, 
could  excuse  his  departure  from  the  usual  and 
direct  route  to  Bonavista  ;  and  as  this  part  of 
the  voyage  was  abandoned  and  never  com- 
menced, the  plaintiff  is  entitled  to  a  return  of 
the  one  per  cent,  premium  mentioned  in  the 
policy,  and  no  more. 

Judgment  accordingly. 

Cited  in— 6  Wend.,  429 ;  48  N.  Y.,  583 ;  1  Daly,  16. 
JOHNS.  REP..  8. 
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CASES  ARGUED  AND  DETERMINED 

IN   THE 

Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


STATE   OF   NEW    YORK. 


IN  FEBRUARY  AND  MARCH,  1811. 


DANIEL  FRIER  AND    PETER    COOPER, 

Plaintiff  in  Error. 

v. 

JAMES  JACKSON,  ex  dem.  JOHANNIS  L. 
VAN  ALLEN  and  JOHN  J.  VAN  ALLEN, 
Defendant  in  Error, 

Ejectment — Death  of  Lessors  of  Plaintiff — No 
Abatement — Bill  of  Exceptions — Construction 
of  Grant — Question  for  Court — Ditto,  Jury 
— Construction  of  Patent. 

The  death  of  the  lessors  of  the  plaintiff,  in  an  ac- 
tion of  ejectment,  before  the  trial,  does  not  abate 
the  suit: 

A  bill  of  exceptions  does  not  draw  the  whole  mat- 
ter into  examination,  but  only  the  points  to  which 
it  is  taken,  and  the  party  must  lay  his  finger  on 
the  points  which  arise  either  in  admitting  or  refus- 
ing evidence,  or  matter  of  law,  arising  from  a  fact 
not  denied,  in  which  he  is  overruled  by  the  court. 

The  construction  of  a  grant  is  matter  of  law  ;  but 
its  legal  effect,  deducible  from  its  terms  or  matter 
subsequent,  which  by  showing  the  sense  of  the  par- 
ties, may  authorize  a  larger  or  narrower  construc- 
tion, so  as  to  include  or  exclude  the  premises  in 
controversy,  is  a  matter  of  fact  fora  jury  only  to 
decide. 

The  true  construction  of  Be  Bruyn's  patent  is  a 
line  from  David's  Hook  to  the  Saw  Kill,  drawn  be- 
tween those  two  points,  along  the  east  shore  of  the 
Hudson  River,  to  compose  the  western  boundary; 
a  line  along  the  west  bank  of  the  Fish  Lake,  in  its 
whole  extent,  the  eastern  boundary  ;  and  straight 
lines  from  the  extremities  of  the  Fish  Lake,  to  the 
stations  on  the  Hudson  or  David's  Hook  and  the 
Saw  Kill,  the  northern  and  southern  boundaries. 

The  patent  to  Baker  and  Flodder,  in  1(567.  is  not 
void,  for  uncertainty. 

Citations-*  Str.,  1056;  Jenk.,  2»3,  pi.  38;  1  Bac. 
Abr.,  13;  Viner,  Eject.,  T,  pi.  4:  5  Johns.,  407;  2 
Bac.  Abr.,  52!» ;  2Cai.,  169;  8  Bao.  Abr.,  389,  803 ;  5 
Johns.,  4«2 ;  Moore,  176. 

THE  defendant  in  error  brought  an  action  of 
ejectment,  in  the  Supreme  Court,  on  the 
demise  of  Johannis  L.  Van  Allen  and  John  J. 
Van  Allen,  to  recover  of  the  plaintiffs  in 
4JXJ*J  *error  the  possession  of  a  .lyrist-mill, 
saw-mill,  and  lands  thereto  adjoining,  situate 
in  the  town  of  Kinderhook,  in  the  County  of 
Columbia. 

The  cause  was  tried  at  a  circuit  court  held 
in  and  for  the  County  of  Columbia,  in  July, 
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1806,  before  His  Honor,  Daniel  D.  Tompkius. 
Esq.,  then  one  of  the  justices  of  the  Supreme 
Court,  when  a  verdict  was  found  for  the 
plaintiff  below  in  conformity' to  the  opinion 
of  the  judge,  as  expressed  in  his  charge  to  the 
jury.  To  this  charge  the  counsel  for  the  de- 
fendants below  took  a  bill  of  exceptions. 
Judgment  having  been  rendered  in  the  Su- 
preme Court,  on  the  verdict,  the  defendants 
below  brought  a  writ  of  error  returnable  to 
this  court. 

The  plaintiff  below  derived  title  to  his  les- 
sors, in  the  tract  of  land,  granted  by  letters 
patent,  to  John  Hendrixe  De  Bruyn,  dated  the 
day  of  December,  1686,  in  the  second  year 
of  the  reign  of  King  James  II.  This  patent, 
after  reciting  an  Indian  deed,  dated  in  1668, 
grants  as  follows: 

"A  certain  piece  or  tract  of  laud,  lying  on 
the  east  side  of  Hudson's  River,  or  the  river  of 
New  Albany,  beginning  from  Davidson's 
Creek,  which  creek  lies  against  Bear  Island, 
called  in  the  Indian  tongue, Pahssapaenpenock, 
and  from  said  creek,  stretching  southerly, 
along  the  river  to  the  Saw  Kill  of  Brans  Peterse 
Claver,  the  creek  in  the  Indian  tongue  called 
Petteenock  stretching  to  the  east,  and  in  the 
woods,  to  the  first  two  lakes  or  in-waters,  which 
are  called  by  the  Indian  Hithook  and  Wawage- 
washook. " 

The  plaintiff  gave  in  evidence,  1.  A  deed 
from  De  Bruyn.  the  patentee,  to  Lawrence 
Van  Allen,  dated  twenty-third  September, 
1707,  in  fee,  for  the  consideration  of  four  hun- 
dred pounds. 

2.  The  will  of  Lawrence  Van    Allen,  dated 
fourth    March,   1712-18,  under  the  residuary 
clause  of  which,  all  his  real  estate  (not   before 
specially  devised)  was    devised    to    his    nine 
children,  as  tenants  in  common,  in   fee,  vi/.., 
*Johannis,   Evert,  Peter,    Stephanus,   1*41)7 
Luycas,  and  Jacobus  Van  Allen  ;  Catharine, 
the  wife  of  Malgert   Malgertse   Van  Derpool  ; 
Janite,  the  wife  of  Lendert  Philipsie  Conine  ; 
and    Christiana,    the  wife   of   Johannis    Van 
Duesen. 

3.  The  will  of  Evert  Van   Allen,  daied  six- 
teenth September,  1719,  devising  all  the  riirht 
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and  title  which  he  acquired  under  his  father's 
will  to  his  brother  Luycas  Van  Allen. 

4.  A  deed  in  consid'eration  of  natural  love 
and  affection,  from  Johannis  Van  Deuseu  and 
his  wife  to  Luycas  Van  Allen,  for  the  ninth 
part  of  the  estate  devised  by  their  father. 

5.  The  plaintiff  next  proved   that   Luycas 
Van  Allen,  the  son  of  Lawrance,  the  elder, 
died  prior  to  the  Revolutionary  War,  leaving 
two  sons,  Lawrance  and  John,  and  that  Law- 
rnnce,  the  eldest,  was  now  living. 

6.  A  lease,  bearing  date  the  twenty-fourth 
of   March,  1800,  from  Lawrance  and  others, 
to  the  lessors  of  the  plaintiff,  for  twenty-one 
years,  to  enable  them  to  bring  suits  at  law  to 
recover  the  premises  therein  described,  as  fol- 
lows, to  wit :  "A  certain  tract  or  tracts,  piece 
or  pieces  of  land,  situate  on  both  sides  of  the 
run  of  water,  called  Valletje's  Kill,  together 
with  the  said  run  of  water  and  lands  thereby 
covered  ;  and  being  parcel  of  a  patent,  com- 
monly called  De  Bruyn's  patent,  situate,"  &c. 

7.  The  will  of  Jacobus  Van  Allen  (the  son 
of  Lawrance  the  elder),  dated   fourteenth  of 
October,  1754,  by  which  he  devised  all  his  real 
estate  to  his  three  sons,  Lawrance,  Johannis, 
and  Abraham.     Abraham  died  without  issue  ; 
his  eldest  brother,  Lawrance,  was  his  heir-at- 
law.     Johannis  died,  leaving    John    J.    Van 
Allen  (one  of  the  lessors  of  the  plaintiffs),  his 
eldest  son  and  heir,  who,  as  heir  of  his  father, 
claimed  one  third  of  one  ninth.     The  said  les- 
sor died  in  1805,  leaving  a  brother  and  sister, 
his  heirs-at-law.  Lawrance  (the  son  of  Jacobus, 
the  son  of  Lawrance  Van  Allen  the  elder),  by 
his  will,  bearing  date  the  nineteenth  of  June, 
1790,  devised  all  his  real  estate  to  his  widow, 
498*]  *Jane  Van  Allen,  who  was  a  party  to 
the  lease,  dated  twenty-fourth  of  March,  1800. 

The  two  shares  of  Evert  and  Catharine,  the 
plaintiff  contended,  were  united  in  Luycas 
their  brother,  with  his  ninth,  and  that  these 
three  ninths  descended  to  Lawrance,  his  eldest 
son,  who,  in  March,  1800,  made  the  lease,  for 
the  purpose  of  bringing  this  suit.  The  lessors 
claimed  these  three  ninths,  together  with  one 
ninth,  the  original  share  of  Jacobus,  the  son 
of  Lawrance,  the  elder.  This  last  mentioned 
ninth  they  claimed  under  the  same  lease,  ex- 
ecuted by  Jane  Van  Allen,  who  derived  her 
title  (an  estate  during  widowhood)  under  the 
will  of  her  husband,  dated  in  1790. 

Johannis  L.  Van  Allen,  the  other  lessor  of 
the  plaintiff,  died  in  1804. 

8.  A  map  of  the  patent,  made  by  John  E. 
Van  Allen,  was  produced  and  proved,  exhibit- 
ing the  location  thereof,  according  to  the  con- 
struction   contended     for     by    the     plaintiff 
below,  that  is  the  river  between  Davidson's 
Creek    and    the  Saw  Kill,   is  represented  as 
the    base,    and    upon    that    base    the    body 
of   land    stretches   east    until    its    extent    is 
terminated  by  the  lakes.     It  was  proved  that, 
upon  this  construction,  the  premises  in  ques- 
tion are  included  within  the  patent  ;   and  that 
if  the  northern  boundary  of  the  patent  be  run 
from  the  mouth  of  Frans  Peterse's  Saw  Kill 
to  the  southern  extremity  of    the  lakes,   the 
premises  would  also  be  included.     But  if  the 
said  southern  boundary  be  run  from  the  mouth 
of  the  said  kill  to  the  nearest  point  of   the 
lakes,  the  premises  in  question  are  excluded  ; 
and  that  lines  run  from  the  two  stations  upon 
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the  river  east,  until  a  north  and  south  line 
would  strike  the  west  side  of  the  lake  or  lakes, 
would  also  exclude  the  premises. 

As  early  as  the  year  1720,  a  survey  and  map 
was  made  of  the  patent  to  De  Bruyn,  by 
Philip  Ver  Planck,  a  surveyor  of  eminence  at 
that  day,  in  conformity  to  the  construction 
adopted  by  the  plaintiff  below  ;  the  north 
*and  south  boundary  lines  running  [*41)J) 
east,  and  the  lakes  being  the  eastern  extent  of 
the  patent.  At  the  same  time,  a  partial  divis- 
ion was  made  by  the  said  Philip  Ver  Planck 
of  lands  on  the  eastern  extent  of  the  patents  ; 
and  the  proprietors  being  then  nine  in  number, 
one  lot  was  assigned  to  each,  and  conveyed  by 
them  to  each  other,  in  severally,  and  so  held  , 
ever  since. 

In  the  year  1751  the  patent  was  surveyed  by 
I.  R.  Bleecker,  and  a  division  was  made  of 
another  portion  of  the  said  patent  by  him ; 
and,  as  it  was  contended  by  the  plaintiff  upon 
the  same  principle  of  construction  with  Ver 
Planck's  survey  ;  and  on  that  division  several 
lots,  to  wit,  Nos.  8,  17,  30,  and  31,  lying  in  the 
disputed  lines,  were  laid  out  adjoining  to  the 
south  boundary  line  of  the  patent.  This  last- 
mentioned  division  was  confirmed  by  an  act  of 
the  Legislature  of  this  State,  passed  the  fourth 
day  of  February,  1793,  which  contained  a 
proviso  that  nothing  therein  should  affect  the 
rights  of  any  person  or  persons,  except  those 
claiming  under  Lawrance  Van  Allen. 

It  was  also  proved  on  the  trial  that  the 
boundaries  of  the  patent  to  De  Bruyn  had  been 
known,  and  actual  possessions  and  improve- 
ments made  under  it,  throughout  every  part  of 
the  same,  and  particularly  along  almost  the 
whole  extent  of  the  north  and  south  boundary 
lines,  as  far  back  as  the  memory  of  man 
reached  ;  and  that  such  possessions  and  im- 
provements have  been  uninterruptedly  held 
and  enjoyed  accordingly,  to  the  time  of  trial. 

In  further  confirmation  of  the  principle  of 
location  contended  for  by  the  plaintiff  below, 
he  produced  letters  patent  to  Burger  Huyck 
and  others,  dated,  the  sixth  day  of  October, 
1731,  the  boundaries  whereof  are  described  as 
follows: 

"A  certain  tract  of  land  situate,  tying  and 
being  in  the  County  of  Albany,  on  both  sides 
of  the  Kinderhook  Creek  or  river,  beginning 
at  a  small  black  oak  tree,  *marked  [*5OO 
with  three  notches,  and  standing  on  the  brow 
of  the  falling  off  hills,  near  the  south  end  of 
the  land  granted  to  Dirck  Wessels  and  Garrett 
Teunisse,  and  on  the  west  side  of  the  Kinder- 
hook  Creek  or  river,  and  on  the  south  side  of  a 
small  run  of  water,  running  down  the  said 
hills,  which  tract  runs  from  the  said  black  oak 
tree,  north  sixty  degrees  west  ninety-five 
chains;  then  north  five  degrees  east  forty 
chains,  to  the  easterly  bounds  of  a  tract  of 
land  grantee  to  Jan  Hendrixe  De  Bruyn  ;  then 
along  his  bounds  north  twenty-seven  degrees 
east  ninety-three  chains,  to  a  large  fish  pond  ; 
then  southeasterly,  and  northerly  along  the 
south  and  east  sides  of  the  said  pond  to,"  &c. 

By  the  testimony  of  John  E.  Van  Allen  it 
was  proved  that  he  had  never  surveyed  the 
latter  patent,  with  any  reference  to  the  former, 
but  that  he  run  the  east  line  of  De  Bruyn's 
patent,  as  claimed  by  them  in  1793.  Its  course 
was  then  north  9  degrees  15  minutes  east. 
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The  description  of  the  east  line  of  Huyck's 
patent  was  north,  27  degrees  east,  and  if  the 
allowance  of  the  variation  of  the  compass 
were  made,  it  would  cause  those  lines  to  di- 
verge still  more.  The  distance  from  the  south- 
east corner  of  De  Bruyn's  patent,  as  shown,  to 
the  lake,  was  one  hundred  chains,  fifty-eight 
links,  and  that  from  the  southwest  corner  of 
Huyck's  patent  to  the  lake,  was  ninety-three 
chains.  The  witness  did  not  know  that  he 
had  ever  run  the  south  line  of  Huyck's  patent, 
nor  could  he  speak  with  any  certainty  as  to 
the  effect  of  the  lines  of  Huyck's  patent  upon 
De  Bruyn's  ;  but  from  his  general  knowledge 
of  the  country,  he  believed  the  southern  line 
of  Huyck's  patent  would  strike  near  the 
southeast  corner  of  De  Bruyn's  patent  ;  but 
of  this  he  had  no  knowledge  by  actual  survey. 

The  plaintiff  also  produced  letters  patent  to 
the  freeholders  and  inhabitants  of  Kinderhook, 
bearing  date  the  fourteenth  day  of  March, 
1686,  in  the  third  year  of  King  James  II.,  for 
a  tract  of  land,  thus  described:  "All  that  i 
tract  or  parcel  of  land  that  lieth  on  the  east 
5O1*]  *side  of  Hudson's  River,  beginning  at 
a  place  called  Swarte  Hook,  and  runs  north 
upon  said  river  four  English  miles  to  a  certain 
place  called  David's  Hook  ;  and  then  runs 
east  into  the  woods,  keeping  the  same  breadth 
to  the  land  of  Dirck  Wessels  and  Garrett 
Teunisse  and  the  high  hills,  eight  English 
miles  ;  and  then  south  to  the  fall  of  Major 
Abrahams."  This  patent  distinguishes  be- 
tween such  "  parcels  as  had  been  in  anywise 
taken  up,  divided,  allotted,  settled  and  appro- 
priated," and  the  remainder  not  yet  "  taken  up 
or  appropriated."  The  parcels  of  the  former 
description  are  granted  to  twenty-eight  of  the 
proprietors,  by  name  (De  Bruyn,  being  one  of 
them),  "and  to  their  several  and  respective 
heirs  and  assigns."  The  remainder  is  granted 
to  thirty-one  persons,  including  the  twenty- 
eight  before  mentioned,  and  to  their  heirs,  suc- 
cessors and  assigns,  to  be  divided  according  to 
the  acts,  concessions  and  agreements  of  the  in- 
habitants, at  their  town-meetings. 

A  survey  and  map  of  partition  of  the  last- 
mentioned  patent  was  made,  in  the  year  1762, 
by  Hermanns  Wendell,  Garrit  Van  Den  Bergh 
and  Isaac  Vrooman,  commissioners,  appointed 
in  pursuance  of  the  acts  in  that  case  made  and 
provided,  which  map  was  filed  in  the  clerk's 
office  of  the  City  and  County  of  Albany  ;  on 
which  partition  the  whole  of  said  patent  to  the 
freeholders  and  inhabitants  of  Kinderhook, 
which  had  not  been  theretofore  appropriated, 
was  laid  out  in  lots  ;  and  the  patent  to  Jan 
Hcndrixe  De  Bruyn  is  on  the  said  map  of  divis- 
ion, which  the  counsel  for  the  plaintiff  con- 
tended is  recognized  within  the  same  bound- 
aries, and  on  the  same  principle  of  location  as 
always  claimed  by  the  proprietors  thereof. 

Witnesses  were  also  sworn,  to  show  that  the 
boundary  line  between  De  Bruyn's  patent  and 
the  patent  to  Kinderhook,  being  the  south 
boundary  line  of  De  Bruyn's  patent,  has  al- 
f»O2*]  ways,  since  the  said  partition,  *in 
1762,  been  held  and  possessed  in  conformity 
to  the  recognition  thereof,  in  the  said  parti- 
tion. 

It  was  admitted  that  the  lessors  of  the  plaint- 
iff were  both  dead  ;  one  of  them  died  about 
two  years,  and  the  other  about  one  year,  be- 
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fore  the  time  of  the  trial  ;  but  their  lease  to 
the  plaintiff  was  yet  unexpired. 

The  defendants  below  contended  that  the 
premises  in  question  were  included  within  the 
bounds  of  an  older  patent,  granted  to  Captain 
John  Baker  and  Jacob  Janse  Flodder,  in  1667, 
the  boundaries  of  which  were  as  follows :  "A 
certain  parcel  of  bush  land  near  Fort  Albany, 
together  with  the  creek  or  kill,  with  the  fall 
of  waters,  running  north  and  south,  lying  and 
being  upon  the  north  side  of  the  Emiques' 
land,  at  Kiuderhook,  and  on  the  west  side  of 

the  great  kill,  containing  by  estimation 

acres  of  land.  The  deed  of  purchase  from  the 
said  Indians,  bearing  date,  at  Fort  Albany, 
March  18,  1666."  By  the  Indian  deed  to  the 
above-named  patentees,  the  Indians,  in  consid- 
eration of  one  blanket,  one  axe,  three  hoes, 
two  bars  of  lead,  three  handfulls  of  powder, 
one  knife,  and  one  kettle,  conveyed  "  all  that 
bush  land  and  kill  and  fall,  running  north 
and  south,  lying  and  being  upon  the  north 
side  of  the  Emiques'  land,  at  Kinderhook, 
and  on  the  north  side  of  the  Great  Kill."  This 
deed  was  filed  in  the  secretary's  office,  in 
February,  1667. 

The  defendants  proved  the  death  of  Flod- 
der, the  patentee,  leaving  John  Jacobse  Gard- 
inier,  his  eldest  son  and  heir-at-law,  who  died, 
leaving  Jacob  Gardinier,  his  eldest  son  and 
heir  at-law.  They  also  produced  a  deed  from 
Jacob  Gardinier  to  Edward  Wheeler,  dated 
June  1,  1710,  in  which  the  premises  conveyed 
are  thus  described  :  "A  certain  creek  called 
Vallatje's  Kill,  with  a  saw-mill  and  a  grist- 
mill standing  thereon,  in  the  county  afore- 
said, behind  Kinderhook,  with  all  the  land 
and  wood  belonging  thereto,  so  as  the  same  is 
now  possessed  by  the  said  Edward  Wheeler, 
according  to  a  *patent  granted  by  [*oO3 
Governor  Richard  Nichols,  in  the  year  1667, 
on  the  thirteenth  April  ;  and  also  according 
to  a  deed  of  the  eighteenth  March,  1666,  and 
referred  to  in  the  aforesaid  patent  to  John 
Baker  and  Jacob  Janse  Flodder." 

They  next  produced  a  deed  from  Edward 
Wheeler  to  Evert  Wheeler,  dated  fifth  Janu- 
ary, 1739,  for  the  north  part  of  the  tract 
granted  to  Flodder  and  Baker,  and  described 
as  lying  upon  the  Vallatje's  Kill,  beginning 
where  the  Bollegat  sprout  or  branch  empties 
into  said  kill,  thence  going  up  said  creek,  and 
taking  in  all  the  lands  and  woodlands,  east  and 
west,  as  far  as  the  said  Edward  Wheeler's 
right  extended,  to  the  uppermost  part  of  the 
pine  plains  ;  also,  a  deed  for  the  same  part, 
from  Evert  Wheeler  to  Peter  Deyo,  dated 
twenty-seventh  October,  1766,  for  the  consid- 
eration of  forty  pounds.  They  then  proved 
the  death  of  Edward  Wheeler,  leaving  Robert, 
his  eldest  sou  and  heir  ;  and  produced  a  deed 
from  William  Wheeler  to  Peter  Deyo,  dated 
seventh  May,  1766,  for  the  residue  of  the  pat- 
ent to  Flodder  and  Baker,  for  the  considera- 
tion of  ten  pounds.  These  deeds  to  Deyo  con- 
tained full  covenants  of  seisin  and  warranty. 
The  defendant  also  produced  a  deed  from 
Peter  Deyo  to  Daniel  Frier,  one  of  the  defend- 
ants in  the  court  below,  for  a  lot  of  four  hun- 
dred acres,  including  the  premises  in  ques- 
tion, for  the  consideration  of  four  hundred 
pounds. 

The  counsel  for  the  defendants  then  at- 
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tempted  to  show,  by  the  testimony  of  wit- 
nesses, many  of  whom  were  very  aged,  the 
ancient  possessions  and  reputed  boundaries  of 
Flodder  and  Baker's  patent — the  whole  of 
which  evidence  was  detailed  in  the  bill  of 
exceptions,  but  which  it  is  unnecessary  to 
state  here. 

The  counsel  for  the  defendants  insisted,  at 
the  trial,  that  upon  this  evidence  the  plaintiff 
was  not  entitled  to  recover. 

1.  Because  both  of  the  lessors  of  the  plaint- 
iff were  dead,  and  the  title  was,  at  the  time  of 
*5O4*]  the  trial,  in  their  *heirs-at-law,  and, 
consequently,  could  not  entitle  the  plaintiff  to 
recover  seisin  and  possession  of  the  premises 
in  dispute. 

2.  Because,  upon  a  just  construction  and 
location  of  the  patent  to  Jan   Hendrixe  De 
Bruyn,  under  which  the  plaintiff  claimed,  the 
premises  in  question  could  not  be  included. 

3.  Because,  by  a  correct  construction  and 
location  of  the  patent  to  John  Baker  and  Jacob 
Janse  Flodder,  the  premises  in  question  would 
be  covered  by  that  grant,  which,  being  older 
than  the  one  under  which  the  plaintiff  claimed, 
must  first  be  satisfied. 

4.  Because,   the  possession  of  the  defend- 
ants, and  those  under  whom  they  claim,  have 
been  exercised  for  such  a  period  as  to  toll  the 
right  of  entry  of  the  lessors  of  the  plaintiff, 
if  any  such  right  in  them  had  ever  existed. 

But  the  counsel  for  the  plaintiff  insisted  that 
upon  the  evidence  offered  the  plaintiff  was  en- 
titled to  recover  : 

1.  Because  James  Jackson  was  the  plaintiff 
in  this  action,  and  the  death   of  his  lessors 
could  not  prevent  his  recovery. 

2.  That  the    patent    of    John    Baker  and 
Jacob  Janse  Flodder  did  not  cover  the  prem- 
ises. 

3.  That  it  was  not  capable  of  any  location 
whatever. 

4.  If,  at  the  date  of  it,  any  actual  possession 
was  acquired  under  it,  although  it  might  pro- 
tect any  such  contemporaneous  possession,  it 
could  not,  at  this  late  date,  be  so  located,  as  to 
embrace  anything  more. 

5.  The  patent  to  John  Hendrixe  De  Bruyn, 
under  which  the  plaintiff  claims,  upon  a  just 
construction  and  location,  included  the  prem- 
ises in  question  ;  and, 

6.  No  adverse  possession  is  proved  sufficient 
to  toll  the  right  of  entry  of  the  lessors  of  the 
plaintiff. 

The  judge  delivered  his  opinion  to  the  jury 
as  follows  :  "  The  motion  for  a  nonsuit,  for 
*>O5*]  the  death  of  the  lessors  *of  the  plaint- 
iff, is  overruled.  Such  death  cannot  affect 
the  plaintiff's  right  of  recovery ;  at  least,  it 
cannot  be  taken  advantage  of  at  Nisi  Prius. 
The  first  question  rises  upon  the  location  of 
the  patent  to  De  Bruyn.  That  is  a  question 
of  law,  unless  the  patent  is  ambiguous.  In 
my  opinion  it  is  not  ambiguous,  and  the  con- 
struction contended  for  by  the  plaintiff  is  cor- 
rect. The  term  "stretching"  is  to  apply  to 
the  whole  tract  of  land,  and  not  to  the  lines, 
or  any  of  them.  The  whole  tract  is  to  stretch 
east,  in  the  manner  laid  down  upon  the  plaint- 
iff's maps. 

"  The  construction  of  this  grant  being  mat- 
ter of  law,  is  disposed  of  by  the  court ;  and  I 
shall  only  leave  it  to  the  jury  to  determine  I 
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whether  any  acts  of  the  parties,  or  acts  of  the 
government,  have  varied  from  the  construc- 
tion ;  for  if  they  have  not,  the  pi.  intiff  is  en- 
titled to  the  verdict. 

"  The  defense  set  up  is  double.  First,  under 
the  patent  to  Baker  and  Flodder.  This  pat- 
ent, supported  only  by  the  evidence  now  of- 
fered, is  void,  and  incapable  of  location.  It 
has  no  bounds  to  the  east,  west,  or  north,  nor 
does  its  south  boundary  necessarily  extend 
from  east  to  west ;  the  whole  extent  of  the 
Emiques'  land,  and  nothing  more  can  be  pro- 
tected by  it  than  what  has  been  so  long  held 
under  it ;  that  no  other  patent  covering  it  can 
take  it  away. 

"If  my  construction  is  correct,  and  the 
premises  are  in  De  Bruyn's  patent,  the  ques- 
tion is  narrowed  down  to  the  mere  adverse 
possession  of  the  premises  in  question.  The 
question  as  to  the  extent  of  possession,  and 
connection  between  the  several  possessors  of 
the  premises  in  question,  is  left  to  the  jurjr.  If 
they  find  an  adverse  possession  of  the  premises 
in  question,  held  by  the  defendants  and  those 
under  whom  they  claim,  in  regular  connec- 
tion, continued  for  twenty-seven  years  and 
five  months,  prior  to  the  commencement  of  this 
suit,  then  they  must  find  a  verdict  for  the  de- 
fendants ;  otherwise  for  the  plaintiff.  An 
adverse  *possession  from  the  year  [*5OO 
1774  to  the  present  time,  will  not  protect  the 
defendants. 

"  The  possessions  of  Robert  Wheeler  are  not 
to  be  regarded  as  permanent  adverse  posses- 
sions ;  they  were  probably  intended  as  tem- 
porary, for  the  purposes  of  hunting,  fishing, 
or  cutting  timber,  without  any  design  to  claim 
the  land. 

"  The  deduction  of  title,  made  by  the  de- 
fendant, will  not  support  the  idea  of  adverse 
possession." 

With  these  observations,  the  judge  left  the 
cause  to  the  jury,  who  found  a  verdict  for  the 
plaintiff. 

The  cause  was  argued  by  Messrs.  Siiditm  and 
E.  Williams  for  the  plaintiffs  in  error,  and  by 
Messrs.  Van  Buren  and  Van  VecJiten  for  the 
defendant  in  error  ;  but  the  argument  is  omit- 
ted, as  it  would  not  be  well  understood,  with- 
out a  reference  to  the  maps  and  diagrams 
which  were  produced. 

THE  CHANCELLOR.  The  bill  of  exceptions 
was  taken  to  the  opinion  of  the  judge  on  four 
points  : 

1.  Because  both  the  lessors  of  the  plaintiff 
are  dead;  and  on  this  the  defendants  grounded 
their  motion   for  a  nonsuit,  which  the  judge 
overruled. 

2.  Because   upon   a  just   construction   and 
location   of  the  patent  to  Jan   Hendrixe  De 
Bruyn,  the  premises  in  question  could  not  be 
included  ;  but  the  judge   determined  that  the 
premises  in  question  were  covered  by  it. 

3.  Because,  by  a  correct  construction  and 
location  of  the  patent  to  John  Baker  and  Jacob 
Janse  Flodder,  the  premises  in  question  were 
covered  by  that  grant,  which,  being  older  than 
the  one  under  which    the  plaintiff  claimed, 
must  be  first  satisfied.     But  the  judge  deter- 
mined that  the  patent  of  Baker  and  Flodder, 
supported  only  by  the  evidence  offered,  was 
void,  and  incapable  of  location. 
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5O7*]  *4.  Because  the  possessions  of  the 
defendants,  and  those  under  whom  the  claim, 
have  existed  for  such  a  period  as  to  toll  the 
right  of  entry  of  the  lessors  of  the  plaintiff,  if 
auy  such  right  in  the  land  ever  existed.  But 
the  judge  charged  the  jury  that  if  they  found 
an  adverse  possession  of  the  premises  in  ques- 
tion held  by  the  defendants,  and  those  under 
whom  they  claim  in  regular  connection,  con- 
tinued for  twenty-seven  years  and  five  months 
prior  to  the  commencement  of  the  suit,  that 
then  they  should  find  for  the  defendants ; 
otherwise,  for  the  plaintiff. 

These  points  have  been  precisely  stated  in 
the  court  below,  by  the  defendants  in  that 
court  and  the  plaintiffs  here,  as  reasons  against 
maintaining  the  action  ;  and  on  those  points, 
in  exclusion  of  all  others,  the  opinion  of  this 
court  is  required. 

1.  As  to  the  first  point.     That  the  death  of  a 
lessor  does  not  abate  a  suit  in  ejectment,    has 
long  been  the  settled  doctrine.      The  action  is 
considered  as  a  legal  fiction,  devised  to  sub- 
serve the  purposes  of  justice,  and  to  be  model- 
ed  as  those  purposes  require  ;   and  so  far  has 
this  doctrine  been  carried,  in  advancement  of 
justice,  that  even  where  the  lessor  was  a  ten- 
ant for  life,  his  death  was   not  permitted  to 
abate  the  suit,  which,  it  was  held,  might  still 
be  prosecuted  for  the  damages  and  costs.     (2 
Str..  1056;  Jenk.,  293,  pi    38  ;  1  Bac.    Abr.. 
13;  Vin.,  Eject.,  T,  pi.  4.) 

2.  As  to  the  second  point.     In  the  case  of 
Van  Garden,  v.  Jackson,  5  Johns.  Rep.,  467,    I 
said  that  a  bill  of  exceptions   was  given  by 
statute,  not  to  draw  the  whole  matter  into  ex- 
amination, but  only  on  the  points  to  which  it 
was  taken  ;  and  that  the  party  excepting  must 
lay  his  finger  on   those  points,    which  might 
arise  either  in  admitting  or  denying  evidence 
or  matter  of  law,  arising  from  a  fact  not  denied 
in  which  either  party  was  overruled  by  the 
court.     (2  Bac.  Abr.,  529  ;  Bill  of  Exceptions, 
and  the  cases  there  cited  ;  2  Caines,  169.) 
f»O8*]      *The  case  on  which  this  court  is  now 
required  to  decide  affords  a  striking  illustra- 
tion of  the  utility  of  this  doctrine  ;    for  if  the 
court  is  to  pursue  the  counsel,  in  the  line  of 
their  discussion,  they  must,  after  deciding  on 
the  law,  examine  the  evidence,  weigh  the  rela- 
tive credibility  of  the  witnesses,  and  determine 
on  the  existence  of  facts,  to  the   total  subver 
sion  of  one  of  the  most  salutary  maxims  of  our 
law,  that  to  questions  of  fact  the  jury  are  to 
respond  to  questions  of  law  the  judges. 

The  second  point  relates  to  the  construction 
of  the  patent  to  Jan  Hendrixe  De  Bruyn.  The 
construction  of  a  grant  is  matter  of  law.  Its 
legal  effect  is  only  deducible  from  its  terms, 
according  to  the  intent  at  the  time  of  making 
it  (3  Bac.  Abr.,  393);  and  matter  subsequent 
which,  by  showing  the  sense  of  parties,  may 
authorize  a  jury  to  give  a  more  liberal  or  re- 
stricted construction  to  it,  as  deduced  from 
such  matter,  is  exclusively  in  the  province  of 
the  jury.  It  applies  with  equal  force,  whether 
the  terms  in  which  the  grant  is  conceived  are 
certain  or  ambiguous  ;  for  both  require  ex- 
trinsic aid  to  give  them  effect,  which  aid  it  is  not 
in  the  power  of  the  court  to  afford.  Thus,  if 
the  place  from  which  the  description  commen- 
usis  a  lake,  and  the  place  to  which  it  is  to  pro- 
ceed a  brook,  the  court  would  restrain  the 
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parties  of  taking  a  rock  for  the  one,  or  a  moun- 
tain for  the  other;  but  which  was  the  particular 
lake  or  brook  intended,  must  necessarily  be 
left  to  the  jury. 

The  patent  to  De  Bruyn,  dated  in  December, 
1686,  requires  it  to  stretch  from  David's  Hook, 
southerly,  along  the  river  to  the  Saw  Kill  of 
Frans  Peterse  Claver,  stretching  to  the  east, 
and  into  the  woods  to  the  first  two  lakes. 

Respecting  the  two  stations  on  Hudson's 
River,  David's  Hook,  and  the  Saw  Kill,  there 
is  no  contention;  and  no  construction  has  been 
suggested,  as  a  substitute,  for  carrying  the  east- 
ern extent  of  De  Bruyn's  patent"  to  the  Fish 
Lake.  The  first  reach,  or  stretch  from  one 
station  *to  the  other,  on  the  Hudson,  [*5O9 
has  no  latitude,  and  no  direction,  but  along 
the  river.  This,  therefore,  could  only  have 
been  a  line  along  its  shore,  bending  with,  and 
corresponding  to  its  inflections,  from  one  point 
to  the  other. 

The  next  stretch  is  to  the  east,  and  a  single 
line  in  that  direction  covers  no  land  ;  it  could 
not  possibly  touch  the  two  lakes,  as  they  are 
described  in  the  patent,  or  the  two  expansions 
of  the  Fish  Lake;  and  it  gives  no  closing  lines; 
for  if  a  single  line  is  to  be  run  east,  it  is  ab- 
solutely necessary  to  supply  others,  if  the  lake 
is  not  co-extensive  with  the  distance  between 
the  two  stations  on  the  Hudson,  from  the  ter- 
mination of  the  east  line  to  and  along  the  lake, 
and  from  thence  a  closing  line  to  David's  Hook. 
There  are  no  terms  in  the  grant  which  can 
possibly  supply  these  lines,  if  lines  only  are  as- 
sumed, as  the  means  of  description  ;  and  I 
know  of  no  legal  principle,  which  will  afford 
a  ground  for  so  subtending  those  lines. 

In  giving  my  opinion,  in  the  case  of  Van 
Gorden  v.  Jackson,  5  Johns.  Rep.,  462,  I  said 
that  the  word  "stretching,"  in  its  common 
use  in  grants,  during  the  early  periods  of  the 
English  colonial  government  here,  was  applied 
either  to  the  extent  of  a  single  line.or  to  a  rolling 
location,  in  which  the  breadth  being  described 
by  lines  or  surfaces,  was  carried,  with  such 
breadth,  to  the  object  described  at  its  terminus. 
This  I  still  think  correct,  when  applied 
either  to  aline,  or  to  a  rolling  patent,  not  lim- 
ited in  its  lateral  extension,  after  departing 
from  its  base. 

The  patent  of  De  Bruyn  has  no  extent  east- 
ward from  the  river,  unless  the  rolling  con- 
struction is  applied.  It  is  to  stretch  east,  and 
into  the  woods,  to  the  first  two  lakes.  No 
other  lakes  having  been  shown,  to  which  the 
description  can  apply;  the  Fish  Lake,  which, 
from  its  conformation,  was  probably  consider 
ed  as  composing  two  distinct  lakes,  and  respect- 
ing which  there  has  not  been  *much  [*olO 
contention,  must  be  taken  to  be  the  hikes  in- 
tended in  the  patent.  The  space  between  the 
two  points  on  the  river  are  admitted  to  be  at  a 
greater  distance  from  each  other  than  the 
northern  and  southern  extremities  of  the  lake. 

It  does  not  require  a  square  or  a  parallelo- 
gram to  satisfy  the  terms  of  this  patent.  If, 
as  far  as  respected  its  lateral  extent,  it  was  to 
have  been  located  in  unlimited  space,  and  the 
lake  had  been  of  as  great  or  greater  extent  Hum 
that  between  the  two  points  on  the  Hudson, 
its  breadth,  to  satisfy  the  terms  of  the  patent, 
ought  to  be  carried  without  variation  through- 
out ;  but  its  lateral  eastern  extension 
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must  unavoidably  be  contracted  by  cir- 
cumstances. Thus,  if  the  terms  had  been, 
stretching  to  the  east,  to  a  tree  accurately  des- 
cribed, so  as  not  to  admit  a  doubt  of  the  tree 
intended  standing  on  the  west  bank  of  the  Fish 
Lake  ;  these  terms,  construed  according  to  the 
settled  law,  uniformly  applied  to  all  the  grants 
of  the  crown,  that  they  should  receive  a  con- 
struction most  beneficial  to  its  interests,  would 
have  imposed  a  construction,  that  two  lines, 
drawn  from  the  given  stations  on  the  Hudson 
to  such  tree,  so  as  to  make  it  the  vertex  of  the 
triangle,  included  the  land  intended  to  be 
granted  :  and  if,  instead  of  a  tree,  a  lake  (as 
in  this  case)  was  given,  as  a  boundary,  of  less 
extent  than  the  space  between  the  two  stations 
on  the  Hudson,  the  construction,  on  the  same 
principle,  must  be,  that  all  the  land  lying  be- 
tween the  Hudson  and  the  lake,  and  straight 
lines  drawn  from  the  extremities  of  the  latter 
to  the  stations  on  the  Hudson,  was  included  by 
that  description.  If  this  rule  was  not  to  be 
applied,  the  extension  of  the  whole  breadth  to 
the  point  at  which  it  first  touched  the  lake, 
would  equally  satisfy  the  terms  of  the  patent, 
with  the  construction  which  I  deem  the  correct 
one. 

My  construction  of  the  patent,  deduced  from 
these  considerations,  is,  that  the  line  from 
5 1  J  *]  David's  Hook  to*the  Saw  Kill,  is  to  be 
drawn  between  those  points,  along  the  east 
shore  of  the  Hudson,  and  composes  the  west- 
ern boundary  ;  a  line  along  the  west  shore  of 
the  Fish  Lake,  in  its  whole  extent,  the  eastern 
boundary  ;  and  straight  lines  from  the  extrem- 
ities of  the  lake,  to  the  stations  on  the  Hudson. 
David's  Hook,  and  the  Saw  Kill,  the  northern 
and  southern  boundaries.  This  construction 
satisfies  all  the  terms  of  the  patent. 

The  direction  of  the  extent  from  the  river  is 
positively  east.  As  applied  to  the  space  on  the 
Hudson  and  on  the  lakes,  the  diagrams  of  the 
parties  united  in  showing  that  the  direction 
was  accurately  described.  The  outlines,  how- 
ever, on  the  given  construction,  do  not  com- 
port with  an  east  course.  If  the  description 
had  applied  to  lines  only,  the  well-settled  rule 
of  construction,  that  where  a  course  and 
natural  boundary  are  given,  and  they  do  not 
correspond,  the  course  must  yield  to  the  bound- 
ary, as  more  certain,  would  reconcile  them  ; 
but  if  it  is  only  applied  to  a  line  run  to  the  lakes, 
it  being  required  to  be  run  east  to  the  lakes, 
though  it  might  be  a  question  at  what  particu- 
lar part  of  the  Fish  Lake  the  east  line  was  to 
terminate,  no  liberality  of  construction  could 
substitute  a  line,  widely  departing  from  it,  and 
which  would  require  almost  a  right  angled 
line  to  close  on  it,  when  a  direct  line,  in  that 
sense,  was  described,  commencing  at  the  Hud- 
son, and  terminating  at  the  lake. 

Whether  the  location  I  have  described  will 
exclude  the  premises  in  question,  is  not  a  sub- 
ject for  the  determination  of  this  court ;  for 
here,  as  in  the  court  below,  after  the  law  has 
been  pronounced,  the  jury  only  can  apply  it 
to  the  facts,  which  are  to  be  collected  by  them 
from  the  evidence  adduced;  and  they  only  can 
decide  whether  the  premises  in  question  are 
within  or  without  it.  In  this  case  if  the  judge 
has  not  given  the  true  construction,  he  has 
mistaken  the  law  on  the  subject,  and  if,  in- 
stead of  leaving  it  to  the  jury  to  decide  whether 
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De  Bruyn's  patent  included  the  premises,  he 
has  decided  as  matter  of  *law  that  the  [*5 1 2 
premises  were  covered  by  it,  he  assumed  a 
right  of  determining  on  both  law  and  fact ; 
and  in  that  he  has  erred.  If,  indeed,  the  judge 
in  giving  his  opinion  on  the  result  of  the  evi- 
dence, had  so  charged  the  jury,  the  better  re- 
sort would  have  been  to  the.  Supreme  Court, 
for  a  new  trial,  on  the  ground  of  misdirection  ; 
but  as  it  comes  up,  as  a  matter  of  law,  arising 
from  a  fact  not  denied,  the  existence  of  the 
patent,  I  hold  it,  if  it  is  well  taken,  a  valid  rea- 
son to  be  assigned  in  error. 

3.  The  next  point  in  the  bill  of  exceptions 
is,  that  the  judge  determined  that  the  patent 
of  Baker  and  Flodder,  supported  only  by  the 
evidence  offered,  was  void,  and  incapable  of 
location. 

In  the  exposition  of  ancient  grants,  our 
courts  have  uniformly  been  liberal,  to  give  ef- 
fect to  them,  according  to  their  intent.  The 
patent  to  Baker  and  Flodder  is  an  ancient 
grant.  It  is  dated  in  1677,  only  three  years 
after  the  surrender  of  the  colony  to  the  En- 
glish, and  intermediate  that  event,  and  its  final 
cession,  in  1674,  a  period  claiming  peculiar  in- 
dulgence as  to  the  construction  of  the  grants 
then  issued  ;  the  descriptions  of  that  day  being 
more  inaccurate,  from  the  circumstance  of  the 
conquering  and  conquered  people  speaking- 
different  languages  ;  from  the  imperfect 
knowledge  of  the  interior  of  the  country,  be- 
yond the  shores  of  the  navigable  waters  ;  and 
from  the  grants  not  being  preceded  by  actual 
surveys.  All  these  considerations  are  con- 
nected with  the  general  history  of  the  country, 
and  some  of  them  are  deducible  from  the 
grants  now  under  examination,  and,  of  course, 
proper  to  be  mingled,  in  giving  it  a  construc- 
tion, if  it  should  be  requisite  to  resort  to  thase 
aids  ;  for  whatever  may  be  the  circumstances 
under  which  it  was  made,  and  it  must  receive 
its  construction  from  its  terms,  and  according 
to  its  intent  at  the  time  it  was  issued  ;  but  to 
test  the  opinion  in  review,  it  is  only  necessary 
to  determine  whether  this  is  a  void  grant. 

From  the  terms  of  Baker  and  Plodder's 
patent,  it  is  to  *be  collected,  as  a  legal  [*513 
construction,  that  a  certain  parcel  of  bush  or 
woodland,  together  with  a  creek  or  kill,  with 
the  fall  of  water,  running  north  and  south, 
lying  and  being  on  the  north  side  of  the  Em- 
iques'  land,  and  on  the  west  side  of  the  Great 
Kill,  was  granted. 

Bush  or  woodland,  a  creek  and  a  fall,  are 
descriptions  of  subjects  susceptible  of  grant ; 
and  the  further  description,  lying  on  the  north 
side  of  the  Emiques'  land,  and  the  west  side  of 
the  Great  Kill,  without  evidence  extrinsic  the 
patent,  might,  by  possibility,  be  as  perfect  as 
the  ingenuity  of  man  could  have  devised,  for 
aught  that  appears  from  the  patent  ;  for  the 
Great  Creek  and  the  Emiques'  land  might 
form  a  square,  a  circle,  or  a  polygon,  com- 
pletely inclosed,  and  defined  by  those  objects. 

In  every  general  description  of  this  kind,  its 
application  is  to  be  determined  from  the  situa- 
tion, form  and  extent  of  the  objects  to  which 
it  relates  ;  and  both  the  Emiques'  land  and  the 
creek,  though  the  general  bearing  of  the  whole 
extent  might  satisfy  the  terms  of  description, 
as  lying  on  the  north  side  of  the  one,  or  west 
side  of  the  other,  might  be  of  a  shape  to  in- 

JOHNS.  REP..  8. 


1811 


FRIER  v.  JACKSON. 


513 


close  the  land  granted,  so  as  to  leave  no  doubt 
as  to  the  object  of  the  grant. 

Uncertainty  as  to  the  application,  abstracted 
from  the  question  of  law,  must  unavoidably 
exist  as  to  all  grants ;  for  it  will  be  readily 
comprehended,  that  it  is  not  possible  to  make 
a  grant  of  any  parcel  of  land,  by  metes  and 
bounds,  defined  with  perfect  accuracy,  which 
a  stranger,  totally  unacquainted  with  the  ob- 
jects of  the  grant,  but  from  its  import,  and 
unacquainted  with  the  country  contiguous  to 
it,  can  locate,  without  acquiring  a  certain  por- 
tion of  knowledge  for  that  purpose,  extrinsic 
the  grant.  He  must  ascertain  the  distance  and 
names  of  the  lakes,  rivers,  or  creeks,  if  either 
compose  part  of  the  description  ;  and  in  locat- 
ing the  simplest  figures,  a  square  or  a  circle, 
the  place  of  beginning  of  the  one  and  the  cen- 
ter of  the  other,  must  be  necessarily  discov- 
ered by  inquiry,  or  knowledge  acquired  extrin- 
5 1 4*]  sic  the  grant ;  and  a  *person  perfectly 
acquainted  with  every  circumstance  essential 
to  a  correct  location,  could  not  possess  that 
knowledge  intuitively,  but  would  insensibly 
avail  himself  of  it,  as  if  it  had  been  expressed 
in  the  grant. 

The  judge,  in  this  case,  did  not  found  his 
opinion  on  the  patent  only,  but  also  on  the 
evidence  offered  in  connection  with  it ;  the 
qualification  he  made,  that  nothing  more  could 
be  protected  by  the  patent  than  what  had  been 
so  long  held  under  it,  that  no  other  patent  cov- 
ering it  could  take  it  away,  he  obviously 
grounded  on  the  right  of  possession  only,  for  it 
could  have  no  effect  on  the  possessory  right, 
but  as  evidence  that  the  person  possessing 
claimed  the  land  as  his  own.  From  a  void 
patent  no  right  could  possibly  be  deduced. 

This  could  not  be  a  void  grant,  on  another 
ground;  for  some  of  the  subjects  of  grant  were 
obviously  described  with  sufficient  certainty. 
A  creek  is  a  word  as  certain  as  a  house  ;  a  fail, 
if  a  distinct  object  of  grant,  is  equally  so.  That 
a  fall  is  mentioned,  when,  in  fact,  there  were 
several  falls  on  the  creek  granted,  which  has 
been  urged,  though  it  does  not  appear,  would 
not  detract  from  its  certainty,  if  the  creek 
passed  ;  for  a  grant  of  a  tract  of  land,  com- 
prised in  certain  and  indubitable  boundaries, 
together  with  a  house,  would  pass  all  the  other 
houses  erected  on  it. 

The  only  authority  which  has  been  cited,  as 
applicable  to  this  subject,  is  one  in  which  a 
tract  of  land  was  granted  as  lying  in  one 
county,  when,  in  fact,  it  extended  into  another. 
It  was  held  that  it  could  not  operate  to  pass 
the  land  beyond  the  bounds  of  the  county  to 
which  it  was  limited  ;  and  this  cannot,  on  any 
construction,  be  considered  as  uncertain,  for  it 
was  certainly  beyond  the  limits  of  the  grant. 
(Moore,  170;  3  Bac.  Abr.,  389.) 

In  this  case,  the  charge  was  general  that 
the  grant  was  void.  If  it  is  void,  this  court, 
bv  concurring  in  that  opinion,  will  decide  the 
*>lo*J  only  question  presented  on  this  *point, 
for  it  cannot  be  necessary  to  examine  the  con- 
struction of  a  totally  inoperative  grant.  If  it  is 
not  void,  the  application  of  the  construction 
cannot  be  got  at  here ;  for  by  pronouncing  the 
opinion  of  the  court  below  erroneous,  all  de- 
cision, beyond  that  point,  must  be  extrajudi- 
cial. 

The  court  below  was  not  correct  in  deriding 
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beyond  the  mere  question  of  law  ;  for,  as  to 
the  facts,  the  jury  were  to  decide  exclusively  ; 
and  this  rule  is  so  rigid,  that  in  an  action  "of 
trover,  though  a  demand  and  refusal  is  so  far 
conclusive  evidence  of  conversion  that  the 
court  will  set  aside  a  verdict  finding  con- 
trary to  it,  yet  if  upon  a  special  verdict,  both 
demand  and  refusal  are  found,  it  has  been  held 
that  the  court  cannot  infer  a  conversion  from 
those  circumstances. 

I  am,  therefore,  satisfied  that  the  opinion 
expressed  on  this  point  was  not  correct,  arid 
that  in  this  there  is  also  error. 

4.  The  fourth  point  did  not  arise  in  admit- 
ting or  denying  evidence  or  matter  of  law, 
arising  from  a  fact  not  denied.  It  was  a 
proper  subject  to  ground  an  application  for  a 
new  trial.  It  is  not,  therefore,  a  point  on  which 
the  opinion  of  this  court,  on  a  bill  of  excep- 
tions, can  be  required. 

I  have  before  intimated  that  the  mode  of 
proceeding,  by  bill  of  exceptions,  is  derived 
from  a  statute  provision  that  it  was  the  intent 
of  the  statute  to  enable  a  party  to  avail  himself 
of  error  not  apparent  from  the  record  :  that 
the  review  is  rigidly  confined  to  the  precise  ex- 
%eptions  in  the  bill,  nnd  to  no  other  ;  that  it 
never  can  be  a  ground  for  a  general  examina- 
tion of  the  record,  much  less  of  the  evidence 
offered  in  a  cause,  which  is  only  introduced 
explanatory  of  the  bearings  of  the  exceptions; 
that  the  statute  did  not  intend  to  withdraw 
from  the  jury  their  incontrovertible  right  of 
determining  upon  facts.  Hence  all  the  points 
which  have  been  discussed,  not  appearing  from 
the  bill,  were  not  well  addressed  *to  [*51G 
this  court,  and  must  be  considered  as  out  of 
the  case ;  and  whether  the  patent  of  Baker  and 
Flodder  is  to  receive  the  one  construction  con- 
tended for,  or  the  other,  cannot,  on  this  bill, 
be  a  subject  of  decision.  If  its  correct  legal 
affect  had  been  communicated  to  the  jury,  it 
would  have  become  their  duty  to  have  con- 
sidered the  evidence — to  contrast,  to  weigh  it, 
to  decide  on  the  relative  credibility  of  the  evi- 
dence offered,  and  from  the  whole,  to  locate 
the  patent.  That  they  were  not  permitted  to 
do  so,  appears  to  me  to  be  manifest  error;  and 
for  the  reasons  I  have  assigned,  I  am  for  re- 
versing the  judgment,  on  the  second  and  third 
exceptions  taken  in  the  bill. 

LEWIS,  Senator,  declared  himself  of  the  same 
opinion. 

PLATT,  Senator,  also  concurred. 

II.  YATES,  JTN.,  Senator.  The  points  in 
this  cause,  as  stated  in  the  bill  of  exception*, 
taken  to  the  opinion  of  t lit1  judge  at  \m  l*)~inx, 
are  four.  (Here  he  stated  them.) 

The  rule  of  practice,  as  to  the  first  point,  has 
long  been  settled,  the  action  of  ejectment  be- 
ing a  mere  fiction  to  try  the  title.  Where  the 
estate  does  not  cease  to  exist  in  the  heirs,  bv 
the  death  of  the  lessor  of  the  plaintiff,  the  suit 
does  not  abate. 

The  second  point  involves  the  construction 
of  the  patent  to  Jansc  Hcndrixe  do  Bruyn, 
granted  in  December,  1080,  under  which  the 
plaintiff  claims. 

The  description  of  this  patent  is  as  follows  : 
"  That  certain  piece  or  tract  of  land  lying  on 
the  east  side  of  Hudson's  Kivor,  beginning  from 
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Davidson's  Creek,  and  from  said  creek  stretch- 
ing southerly  along  the  river  to  the  Saw  Kill  of 
Frans  Peter  Claver,  and  stretching  to  the  east, 
517*]  *and  in  the  woods  to  the  first  two 
lakes,  or  in-waters." 

Was  the  question  now  to  be  decided  on  the 
testimony,  as  presented  in  the  bill  of  excep- 
tions, the  original  location,  the  survey  by  Ver 
Planck  in  1720,  the  regulations  of  government 
in  1731,  the  division  made  by  Bleecker  in  1751, 
and  the  admission,  as  far  as  the  acts  of  the 
patentees  of  Kinderhook  could  be  called  so, 
in  the  subdivision  of  their  patent,  would  be 
strong  reasons  for  not  disturbing  lines  which 
had  been  acquiesced  in  for  so  long  a  period  of 
time ;  but  we  are  confined  within  narrower 
limits.  The  question  before  the  court  now  to 
be  decided  is,  whether  the  judge  was  or  was 
not  right  in  his  decision  and  charge  to  the 
jury,  and  which,  on  this  point,  was  a  mere 
legal  construction  founded  on  the  patent  itself. 
A  construction  must,  therefore,  be  given  by 
us  to  this  patent,  without  that  testimony. 
The  line  from  Davidson's  Creek  to  the  Saw 
Kill  of  Frans  Peter  Claver  is  along  the  river  ; 
it  is  admitted  that  the  Fish  Lake  is  one  of  the 
lakes  intended  in  the  grant,  and  from  th« 
facts,  as  they  appear  before  us,  we  have  reason 
to  believe  that  the  Fish  Lake,  from  its  form, 
is  the  same  with  the  two  lakes  mentioned  in 
the  said  grant.  Those  facts  being  settled,  and 
in  some  measure  admitted  by  both  parties,  it 
follows,  of  course,  that  the  river  is  the  west- 
ern, and  the  lake  the  eastern  boundary.  The 
only  question  then  to  be  determined,  on  this 
second  point,  is,  what  construction  must  be 
given  to  the  word  "stretching,"  as  used  in  the 
patent — whether  it  applies  to  the  lines,  to  the 
land,  or  to  both  ;  and  if  applied  to  either,  or 
both,  whether  it  necessarily  follows  that  the 
northern  and  southern  boundary  lines  of  the 
patent  should  be  parallel  to  each  other,  and 
should  be  extended  from  the  river,  as  its  base, 
a  due  east  course,  until  it  intersected  a  line 
north  and  south  through  the  lake.  If  a  cor- 
rect construction  will  not  warrant  the  running 
of  the  southern  line,  parallel  to  the  northern, 
*518]  or  a  due  east  course,  whether  *that 
line  ought  to  incline  to  the  north,  so  as  to 
touch  the  most  southern  extremity  of  the  lake, 
or  should  incline  still  more  to  the  north,  so  as 
to  touch  that  part  which  is  nearest  the  river, 
being  the  westernmost  extremity  of  the  lake. 
Stretching,  as  used  in  the  patent,  is,  in  my 
opinion,  applicable  to  the  lines  as  well  as  the 
land  ;  that  it  does  apply  to  the  lines,  is  evi- 
dent from  the  manner  in  which  the  same 
word  is  before  used  in  the  description  of  this 
patent:  "From  said  creek  stretching  south- 
erly, along  the  river,  to  the  Saw  Kill  of  Frans 
Peter  Claver,"  clearly  intending  that  the  line 
along  the  river  should  stretch  southerly — the 
Saw  Kill  of  Frans  Peter  Claver  not  extending 
along  the  southern  bounds  of  the  whole  tract 
— and  that  the  lines,  as  well  as  the  land,  are 
intended  by  the  word  "stretching,"  as  used 
the  second  time,  appears  evident  to  me,  from 
the  consideration  that  the  place  of  beginning, 
at  the  northwestern  corner  of  the  tract,  had 
been  designated,  and  the  line  along  the  Hud- 
son, and  the  southwestern  corner  mentioned. 
The  general  words,  therefore,  "  stretching  to 
the  east,"  are  applicable  to  the  land,  as  lying 
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along  the  described  base,  and  more  particular- 
ly to  the  lines  as  stretching  from  the  northern 
and  southern  extremity  of  the  base  "  to  the 
east,"  or  a  due  east  course,  as  nearly  as  pos- 
sible, so  as  to  cause  both  lines  to  touch  the 
lake  or  lakes.  If,  therefore,  a  due  east  course 
of  the  south  line  will  touch  the  lake  at  all,  to 
this  course  they  ought  then  strictly  to  adhere, 
in  ascertaining  the  true  bounds  of  the  patent ; 
but  if  it  will  not  touch  the  lake,  a  straight 
line,  for  the  southern  bounds  of  the  patent, 
ought  to  be  drawn  from  the  southwestern  ex- 
tremity of  the  base  to  the  lake,  deviating  from 
a  due  east  course  as  little  as  possible.  It 
would  be  improper  to  draw  the  line  from  the 
Saw  Kill  to  the  nearest  part  of  the  lake,  unless 
that  part  extended  farther  south  than  any 
other  part  of  it,  but  the  line  must  be  so  drawn 
as  to  touch  the  most  southern  extremity  or 
projection  of  the  lake.  It  is  immaterial,  in 
my  view,  whether  this  line  *is  the  [*519 
shortest  or  longest.  When  a  natural  bound- 
ary and  course  cannot  both  be  reconciled  or 
satisfied,  the  course  ought  to  be  abandoned  no 
farther  than  is  absolutely  necessary  to  corres- 
pond with  the  natural  boundary.  If  this  line 
be  adopted  as  the  southern  boundary,  it  is 
admitted  that  it  includes  the  premises. 

The  judge,  therefore,  was  correct,  as  far  as 
it  affects  the  present  cause,  in  giving  the  con- 
struction to  this  grant,  that  the  premises  were 
included  in  it ;  but  I  do  not  agree  with  him  in 
the  opinion  that  "  the  whole  tract  of  land,  be- 
tween the  two  river  stations,  must  stretch  east, 
in  the  manner  laid  down  in  the  plaintiff's 
map." 

The  third  point  involves  the  construction  of 
a  patent  granted  to  John  Baker  and  Jacob 
Janse  Flodder,  described  as  follows  : 

"  A  certain  parcel  of  bush  land,  near  Fort 
Albany,  together  with  a  creek  or  kill,  with 
the  fall  of  water,  running  north  and  south, 
lying  and  being  upon  the  north  side  of  the 
Emiques'  land,  at  Kinderhook,  and  on  the 
west  side  of  the  great  kill,  containing,  by  esti- 
mation,   acres  of  land." 

This  patent  of  Flodder  and  Baker  will  not 
admit  of  any  possible  construction  so  as  to  in- 
clude the  premises.  I  am  fully  persuaded, 
from  the  words  of  the  grant,  that  it  is  impos- 
sible at  this  time  to  give  any  just  construction 
to  it,  or  to  discover  what  was  intended  by 
government,  except  the  creek  at  the  fall,  and 
the  fall ;  but  what,  or  how  much  land,  is  un- 
certain. We  can  only  judge  from  the  loca- 
tion of  it  by  the  patentee,  which  was  the  creek 
at  the  fall,  and  the  land  immediately  adjoin- 
ing. If  any  other  possessions  or  locations  did 
exist,  the  jury  must  have  taken  them  into  con- 
sideration, under  the  charge  given  by  the 
judge — which  charge,  in  relation  to  this  pat- 
ent, was,  in  my  opinion,  correct. 

The  fourth  point,  in  relation  to  adverse 
possession,  was  properly  submitted  by  the 
judge  to  the  jury  ;  and  I  see  no  cause  of  ex- 
ception to  the  manner  in  which  this  was  sub- 
mitted *by  him.  The  testimony  was  [*52O 
not  such  as  to  make  out  an  adverse  possession. 
I  am,  therefore,  of  opinion  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

But  the  majority  of  the  court  (for  affirming, 
6  ;  for  reversing,  14)  being  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
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reversed,  it  was  thereupon  ordered,  adjudged 
and  decreed  that  the  judgment  rendered  by 
the  Supreme  Court  be  reversed,  that  the  record 
be  remitted,  and  a  venire  facia,  de  now  be 
awarded  by  the  said  court. 

Ejectment— Death  of  lessor  does  not  abate  suit. 
Cited  in— 1  Wend.,  27;  3  Wend..  153;  7  Wend.,  380: 
2  Barb.,  164 ;  48  Barb.,  63 ;  33  How.  Pr.,  15. 

Bill  of  exceptions,  extent  of.  Cited  in— 1  Cow.,  639  ; 
9  Wend.,  296;  11  Wend.,  430,  562;  38  N.  Y.,  186;  3 
Barb.,  420 ;  6  Barb.,  335 ;  36  Barb.,  401 ;  17  How.  (U. 
.8.),  14. 

Also  cited  ta— 14  Johns.,  104 ;  11  Barb..  186. 


SIMEON  CATLIN,  Plaintiff  in  Error, 

v. 

JAMES  JACKSON,  ex  dem.  GRATZ  ET  AL., 
Defendant  in  Error. 

.Seizure  of  Land  by  Sheriff  Under  Fi.  Fa.  Sale  — 
When  Debtor's  Estate  Devested  —  Delivery  of 
Deed  in  Escrow  —  Money  not  Paid  —  Purchaser 
Afterwards  Attainted—  Sale  Void—  Effect  of 
Act  for  Relief  of  Creditor. 

A  seizure  of  lands  by  a  sheriff,  under  a  fieri  facias. 
does  not  devest  the  estate  of  the  debtor  ;  nor  does  a 
sale  at  auction  by  the  sheriff,  unless  the  purchase 
money  is  paid  and  a  deed  delivered.  A  sheriff's 
sale  of  lands  is  within  the  statute  of  frauds. 

Where  a  sheriff  executed  a  deed  for  land  sold  by 
him  at  auction,  under  a  ft.  fa.,  and  delivered  it  to 
the  attorney  of  the  plaintiff,  to  be  delivered  to  the 
grantee,  on  the  payment  of  the  purchase  money  ; 
it  was  held  that  no  estate  passed  by  the  deed,  until 
the  purchase  money  was  paid,  or  condition  per- 
formed. A  sheriff  may  deliver  a  deed  as  an  escrow, 
but  the  money  must  be  paid  at  a  day  certain,  or 
within  a  reasonable  time,  or  the  sale  will  be  void. 
What  is  reasonable  time  depends  on  circum- 
stances ;  but  it  seems  that  it  cannot  extend  beyond 
the  return  day  of  ventdwni  exponas,  or  at  most,  the 
next  vacation. 

By  the  Act  of  Attainder  and  Confiscation  of  the 
22d  October.  1779,  a  mere  condition  did  not  become 
forfeited,  so  as  to  vest  in  the  people  of  the  State 
the  riyht  to  perform  it.  Where  a  person  purchased 
land,  at  a  sheriff's  sale,  in  1774,  and  a  deed  was  de- 
livered to  a  third  person,  to  be  delivered  to  the 
grantee,  on  payment  of  the  purchase  money,  and 
the  purchaser  did  not  pay  the  money,  but  was 
afterwards  attainted,  in  1779  ;  it  was  held  that  the 
State  could  not,  by  paying  the  money,  perform  the 
condition,  or  devest  the  estate  of  the  original 
debtor  or  his  heirs.  And  that  a  private  act  of  the 
Legislature,  passed  on  the  petition  of  the  judgment 
creditor,  directing  the  land  to  be  sold,  and  the 
money  to  be  paid  to  the  creditor,  did  not  take 
away  the  rights  or  interests  of  the  debtor  or  his 
heirs,  or  affect  any  person  not  a  party  to  the  act. 

Citations-Stat.  5  Geo.  II.,  ch.  7;  Act  April  4,  1786  ; 
1  Kev.  Laws,  538,  sec.  13;  2  Saund..  47  ;  I  Vent.,  52; 
1  Brownlow,  132:  2  Show.,  85  ;  3  T.  R.,395  :  Co.  Litt., 
342;  Vin.  Abr..  tit.  Abeyance,  pi.  12;  1  Dull.,  419:  2 
ill.  Com.,  345. 


was  an  action  of  ejectment,  and  was 
-  tried  at  the  Otsego  Circuit,  in  June,  1806. 
when  a  verdict  was  taken,  subject  to  the 
opinion  of  the  Supreme  Court,  on  a  case,  stat- 
ing the  evidtnce  produced  at  the  trial,  with 
liberty  to  either  party  to  turn  the  same  into  a 
special  verdict.  In  May  Term,  1807,  the 
Supreme  Court,  after  hearing  the  case  argued, 
gave  judgment  for  the  plaintiff  below  ;  and 
the  defendant,  the  present  plaintiff  in  error, 
having  put  the  case  into  form  of  a  special  ver- 
f>!2  1*]  diet,  brought  *a  writ  of  error  to  this 
court,  in  order  to  reverse  the  judgment  of  the 
Supreme  Court.  (See  2  Johns.  Rep.,  248.) 

The  material  facts,  stated  in  the  special  ver- 
dict,  were  as   follows  :      William   Peters  re- 


covered Judgment  in  the  Supreme  Court  of 
the  Province  of  New  York,  in  January  Term, 
1770,  against  George  Croghan,  for  £5,739  12s. 
2d.  \  of  debt,  and  £9  Is.  damages  and  costs, 
which  was  duly  docketed  in  the  clerk's  office 
the"  tenth  February,  1770.  The  judgment 
was,  afterwards,  in  October,  1773,  duly  re- 
vived ;  and  in  January,  1774,  Peters  issued  a 
testatum  fieri  facias  on  the  judgment,  directed 
to  the  sheriff  of  Tryon  County,  and  return- 
able to  the  said  court  on  the  third  Tuesday  of 
April  then  next.  By  virtue  of  this  execution, 
the  sheriff  levied  on  a  tract  of  land  of  which 
Croghan  was  seised,  under  a  patent  granted 
to  him  the  sixteenth  January,  containing  40,- 

000  acres.     The  execution  was  returned  in 
April  Term,  1774,  with  the  following  return 
indorsed  :     "In  obedience  to  the  within  writ, 

1  have  seized   certain   lands    of    the  within 
named  George  Croghan,  in  my  bailiwick,  of 
the  value  of  one  thousand  pounds,  which  re- 
main unsold  for  want  of  buyers. "    A  writ  of 
venditioni  exponas  was  thereupon  issued,  in  the 
same  term,  directed  to  the  sheriff,  command- 
ing him  to  sell  the  lands,  and  have  the  moneys 
arising  from  the  sale,  before  the  court,  on  the 
third  Tuesday  of  July  then  next.      On   the 
thirteenth  and    fourteenth    July,    1774,    the 
sheriff  sold,  at  public  auction,  several  parcels 
of  the  lands,  and  among  others  the  premises 
in   question,    to    Thomas    Jones,    being    the 
highest  bidder,  for  £942  4s.  Sd.     The  follow- 
ing return  was  indorsed  by  the  sheriff,  on  the 
writ  of  tenditioni  exponas  :     "  By  virtue  of  the 
within  writ  to  me  directed,  I  have  exposed  to 
sale  the  lands  and  tenements  within  mention- 
ed, of  the  within-named  George  Croghan,  and 
have  thereupon  caused  to  be  made  the  debt 
and  damages  within  written,  which    certain 
moneys  before  our  lord  and  king,  at  the  day 
and  *place  within  contained,  I  have  [*52a 
ready,  as  within  commanded."    But  the  writ 
and  return  were  not  filed  until  the  twenty- 
second  day  of  March,    1788.     On  the  ninth 
November,  1774,  the  sheriff  made,  sealed  and 
delivered  to  James  Duane  (who  was  the  at- 
torney of  William  Peters),  as  an  escrow,  to  be 
delivered  to  Thomas  Jones,    the   purchaser, 
whenever  the  consideration  money  should  be 
paid  to  the  said  James  Duane,  a  deed-poll  of 
the  lands  so  seized  and  sold  by  virtue  of  the 
said  execution.     This   deed  recited   a  subse- 
quent judgment  against  Croghan,  in  favor  of 
John  Morton,  and  a  mortgage  of  the  premises, 
dated   the  fourteenth   February,    1771),    from 
Croghan  to  Goldsbrow  Banyar,  for  securing 
the  payment  of  £840,  and  that  the  sale  was 
made  by  the  consent  of  Banyar,  to  pay  the 
debts,  according  to  their  legal  priority.     The 
deed  acknowledged    the   receipt  of  the   con- 
sideration, arid  a  receipt  was  indorsed  by  the 
sheriff,  in  full  of  the  consideration  money  of 
£952.  4*.  8d.     A  release  from  Banyar  to  Jones, 
dated  thirtieth  November,   1774,  was  also  in- 
dorsed,  and  delivered  also  to  the  said  James 
Duane,  as  an  escrow,  to  be  delivered  to  Jones, 
whenever  the  consideration  money  mentioned 
in  the  sheriff's  deed  should  be  paid  by  Jones 
to  Duane.     The  execution  of  these  deeds  was 
proved   by  John   Lansing,   .Tun.,   one   of   the 
subscribing  witnesses,  and  a  certificate  of  the 
proof  was  indorsed,  as  follows  :     "  He  it   re- 
membered, that  on  the  fifth  of  October,  1789, 
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appeared  before  me,  Jeremiah  Lansing,  one 
of  the  masters  in  chancery  in  the  State  of 
New  York,  John  Lansing,  Jun.,  Esq.,  who, 
being  sworn,  &c. ,  deposeth  and  saith,  that  he 
saw  Alexander  White,  Esq.,  within  named, 
execute  and  deliver  to  James  Duane,  Esq., 
the  within  deed,  as  an  escrow,  to  be  delivered 
to  the  within-named  Thomas  Jones,  Esq., 
whenever  the  consideration  money,  therein 
mentioned,  should  be  paid  by  the  said  Thomas 
Jones  to  the  said  James  Duane,  and  that  he 
the  said  John  Lansing,  Jun.,  and  John  Rob- 
523*]  erts,  Jun.,  subscribed  their  names  *as 
witnesses  thereto  ;  and  that  he  also  saw  Golds- 
brow  Banyar,  Esq.,  execute  the  release,  &c., 
and  deliver  the  same  to  the  said  James  Duane, 
as  an  escrow,  to  be  delivered  to  the  said  Jones, 
whenever  the  consideration  should  be  paid  by 
the  said  Jones  to  the  said  Duane,"  &c.  And 
upon  this  certificate,  the  deeds  were  recorded, 
on  the  eleventh  November,  1794,  in  the  office 
of  the  clerk  of  the  County  of  Montgomery, 
pursuant  to  the  directions  of  the  act  of  the 
Legislature,  hereinafter  mentioned.  Before 
the  payment  of  the  consideration  money,  and 
while  the  deeds  were  held  and  retained  by 
Duane,  Jones,  by  virtue  of  an  act  of  the  Legis- 
lature, entitled,  ' '  An  Act  for  the  forfeiture 
and  sale  of  the  estates  of  persons  who  have 
adhered  to  the  enemies  of  this  State,  and  for 
declaring  the  sovereignty  of  this  State  in  re- 
spect to  all  property  within  the  same,"  passed 
the  twenty -second  October,  1779,  was  attainted 
of  the  offense  of  adhering  to  the  enemies  of 
the  State.  On  the  twenty-second  March,  1788, 
an  act  of  the  Legislature  was  passed,  entitled, 
"An  Act  for  the  settlement  of  public  ac- 
counts, and  for  other  purposes  therein  men- 
tioned ;"  the  section  of  which  act,  relative  to 
the  subject,  was  as  follows:  "  And  whereas 
William  Peters,  of  the  city  of  Philadelphia, 
hath,  by  his  petition  to  the  Legislature,  rep- 
resented, that,  previous  to  the  late  war,  he 
obtained  a  judgment  in  the  Supreme  Court, 
against  George  Croghan,  in  which  suit  a  writ 
of  venditioni  exponas  issued  to  the  then  sheriff 
of  the  then  County  of  Tryon,  on  which  writ 
was  indorsed  the  sum  of  £2,241,  Os.  4d.  $,  as 
the  amount  of  the  principal,  interest  and  costs, 
to  be  levied  thereby  ;  that  by  virtue  of  the 
said  writ,  Alexander  White,  Esq.,  the  then 
sheriff  of  the  said  county,  seized  and  sold 
certain  lands  of  the  said  George  Croghan  ;  at 
which  sales  Thomas  Jones  became  a  pur- 
chaser to  the  amount  of  £942  4s.;  John  Claus, 
to  the  amount  of  £66  13s.  4d.;  Stephen  De- 
lancy, to  the  amount  of  £75,  and  Richard 
524*]  Duncan,  to  the  amount  *of  £234  ; 
the  said  Alexander  White,  on  the  ninth  day  of 
November,  in  the  year  1774,  ^executed  con- 
veyances to  the  said  several  purchasers,  for 
the  lands  by  them  respectively  purchased  ; 
and  he  delivered  the  same  to  James  Duane, 
the  attorney  to  the  said  plaintiff,  as  escrows, 
to  take  effect  on  the  payment  by  the  said 
purchasers  severally,  of  the  purchase  money 
from  them  respectively  due.  That  the  said 
purchasers  not  having  paid  any  part  of  the 
said  purchase  money,  the  said  conveyances 
still  remain  in  the  hands  of  the  said  James 
Duane  ;  and  the  plaintiff  in  the  same  suit,  by 
reason  of  the  troubles  which  soon  after  took 
place,  and  of  the  attainder  of  the  said  Thomas 
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Jones,  John  Claus,  Stephen  Delancy,  and 
Richard  Duncan,  hath  been  prevented  from 
taking  measures  for  compelling  them  to  pay 
the  amount  of  the  purchase  money  due  from 
them  respectively,  or  for  effecting  a  payment 
of  the  moneys  recovered  in  the  said  suit ;  and 
therefore  prayed  the  interposition  of  the  Leg- 
islature in  his  behalf.  Therefore,  be  it  furth- 
er enacted  by  the  authority  aforesaid,  that  it 
shall  be  lawful  for  the  surveyor-general,  as 
soon  as  conveniently  may  be  after  the  passing 
of  this  act,  to  sell,  in  the  manner  directed  by 
an  act,  entitled,  ' '  An  Act  for  the  speedy  sale 
of  the  confiscated  and  forfeited  estates  within 
this  State,  and  for  other  purposes  therein  men- 
tioned, passed  twelfth  May,  1784,"  the  lands 
so  purchased  by  the  said  Thomas  Jones,  John 
Claus,  Stephen  Delancy,  and  Richard  Dun- 
can, and  to  pay  out  of  the  moneys  arising  by 
such  sale,  to  the  amount  of  £1,317  17s.  4d./ 
being  the  whole  amount  of  the  purchase 
money  so  due  as  aforesaid,  with  lawful  inter- 
est for  the  same,  from  the  said  ninth  day  of 
November,  in  the  year  1774,  to  the  judgment 
creditors  of  the  said  George  Croghan,  or  his 
assigns,  according  to  the  priority  of  their  re- 
spective judgments  remaining  unsatisfied,  and 
to  pay  the  overplus  of  the  said  moneys,  if  any 
there  shall  be,  into  the  treasury  of  this  State. 
Provided,  that  such  payments  shall  not  be 
made  *to  the  said  creditors,  until  he  [*525 
the  said  William  Peters,  shall  have  delivered 
to  the  commissioners  the  said  conveyances 
from  the  said  Alexander  White,  duly  proved 
or  acknowledged,  and  also  the  said  writ  of 
venditioni  exponas.  And  provided  further, 
that  moneys  only  consisting  in  gold  or  silver, 
or  bills  of  credit  of  this  State,  shall  be  received 
by  the  commissioners  in  payment  on  the  sales. 
And  provided  further,  that  the  conveyances 
from  the  commissioners  in  this  case  shall  not 
be  deemed  to  operate  as  warranties  from  the 
State.  And  the  commissioners  shall  accord- 
ingly insert  in  the  conveyances  the  words, 
"these  presents  are  in  nowise  to  operate  as 
warranty,"  immediately  before  the  words  "  in 
witness." 

' '  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  the  said  surveyor-general  shall 
cause  the  said  writ  of  venditioni  exponas  to  be 
filed  in  the  office  of  the  clerk  of  the  Supreme 
Court  of  this  State,  and  the  clerk  of  the  said 
court  is  hereby  required  to  receive  and  file  the 
same  writ  accordingly.  And  the  surveyor- 
general  shall  cause  the  said  conveyances  from 
the  said  Alexander  White  to  be  recorded  in 
the  office  of  the  clerk  of  the  County  of  Mont- 
gomery, the  expense  thereof  to  be  defrayed 
out  of  the  moneys  to  arise  by  the  said  sales  to 
be  made  by  the  commissioners  as  aforesaid." 

On  the  seventh  January,  1789,  the  lands 
mentioned  in  the  act  were  exposed  to  sale  at 

Sublic  auction,  by  the  surveyor-general,  and 
ames  Duane,  as  the  highest  bidder,  became 
the  purchaser,  for  the  sum  of  £2,445,  and  the 
surveyor-general,  on  the  eighth  September, 
1795,  executed  a  deed  to  James  Duane,  for  the 
same  lands,  pursuant  to  the  directions  of  the 
act.  Duane,  afterwards,  on  the  ninth  Novem- 
ber, 1795,  executed  a  deed  for  the  same  lands, 
to  Richard  Peters,  James  Biddle,  and  John 
Barclay,  the  legal  representatives  of  the  said 
William  Peters,  under  whom  the  plaintiff  in 
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error  entered,  and  held  possession.  The  heirs 
526*]  of  George  Croghan,  claiming  the  *lands 
by  descent,  are  lessors  of  the  plaintiff  below, 
the  present  defendant  in  error. 

The  reasons  for  the  judgment  of  the  Supreme 
Court  were  stated  by  the  Chief  Justice,  and 
were  the  same  as  were  delivered  by  him  in  the 
court  below,  and  are  to  be  found  in  the  report 
of  the  case.  (2  Johns.  Rep.,  p.  248.) 

Mr.  Golden,  for  the  plaintiff  in  error.  The 
plaintiff  below  had  no  right  of  entry  ;  for  it 
was  taken  away,  1.  By  the  seizure  and  sale 
under  the  execution.  2d.  By  the  deed  to 
Jones.  3d.  By  the  act  of  the  Legislature. 

1.  Our  statute  makes  no  particular  provis- 
ion as  to  the  manner  of  selling  lands  under 
an  execution.  The  practice  has  uniformly 
been  to  issue  a.  fieri  facias  against  lands,  in  the 
same  manner  as  against  goods  and  chattels. 
There  is  no  distinction  between  them  in  this 
respect.  By  the  seizure  of  goods  under  an 
execution,  the  title  of  the  debtor  or  owner  is 
devested,  and  the  goods  are  said  to  be  in  cus- 
todia  legis.  By  a  lawful  seizure,  the  property 
of  the  debtor  is  devested,  and  the  sheriff  is 
answerable  to  the  plaintiff  for  the  value.  (2 
Saun.,  47,  and  note;  6  Mod.,  296  ;  2  Mod.,  236; 
Ladd  v.  Blunt,  4  Tyng's  Mass.  Rep.,  402.)  If, 
then,  the  possession  of  the  property,  after  the 
seizure,  was  out  of  the  debtor,  and  in  the 
sheriff,  the  lessors  of  the  plaintiff  would  have 
no  right  of  entry.  It  is  not  denied,  and  seems 
to  have  been  taken  for  granted,  in  the  case  of 
Simonds  v.  Gatlin,  2  Caines,  61,  that  were  it 
not  for  the  statute  of  frauds,  a  sale  by  the 
sheriff  would  be  a  conclusive  transfer  of  the 
title  of  the  debtor.  In  that  case,  the  court 
were  of  opinion  that  some  deed  or  note  in 
writing  was  necessary  to  take  a  sale  by  a  sher- 
iff out  of  the  statute  of  frauds.  Lord  Hard 
wicke,  in  the  case  of  The  Attorney-General  v. 
Day,  1  Ves.,  218,  221  (see  Rob.  on  Frauds, 
115),  said  that  a  judicial  sale  was  entirely  out 
of  the  statute.  It  is  true  the  Chief  Justice,  in 
in  the  case  of  Simonds  v.  Catlin,  seems  to  think 
the  case  of  The  Attorney-General  \.  Day  ob- 
scure, and  the  opinion  of  Lord  Hardwicke  not 
527*]  an  authority  to  that  point.  But  *I  see 
no  obscurity  in  the  case,  and  the  reason  of  the 
opinion  given  by  Lord  Hardwicke  is  to  be 
found  in  the  language  of  our  statute,  that  it 
shall  not  apply  to  estates  created  by  the  act 
and  operation  of  law.  The  Chief  Justice,  it  is 
true,  considers  these  words  as  strictly  tech- 
nical, and  confined  to  estates  by  curtesy,  in 
dower,  or  those  created  by  a  remitter.  But  a 
sale  by  a  sheriff  is  by  act  of  law. 

In  M'Dougatt  v.  Striker,  1  Johns.  Rep.,  42 
(see  Jackwn  v.  Sternbergh,  1  Johns.  Cas.,  153), 
it  was  decided  that  a  purchaser  of  real  prop- 
erty, under  njitrifofiti*,  might  enter  and  keep 
possession  of  the  land,  in  a  peaceable  manner; 
and  in  Taylor  v.  Coif,  3  Term  Rep.,  292,  it  was 
held  that  the  purchaser  might  so  enter  and  ex- 
pel the  debtor,  and  to  an  action  of  trespass, 
might  plead  that  it  was  his  soil  and  freehold. 
The  sheriff  may  turn  the  debtor  out  of  posses- 
sion. Though  a  distinction  has  been  made, 
in  regard  to  sales  at  auctions,  between  lands 
and  chattels,  as  to  the  operation  of  the  statute 
of  frauds,  yet  that  distinction  has,  by  later 
decisions,  in  England,  been  done  away.  (Rob. 
on  Frauds,  115,  116.) 
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Admitting,  however,  that  sheriffs'  sales  un- 
der execution  are  within  the  statute,  and  that 
some  note  in  writing  is  requisite,  still,  we  con- 
tend that  the  deed,  even  if  it  was  an  escrow, 
was  a  sufficient  note  or  memorandum  in  writ- 
ing. (Shep.  Touch.,  60  ;  2  P.  Wms.,  243.)  It 
contained  every  requisite  of  a  note  in  writing 
within  the  statute.  But  was  this  deed  an  es- 
crow ? 

[LEWIS,  Senator.  As  the  special  verdict 
finds  the  fact,  that  it  was  delivered  as  an  escrow, 
can  it  be  now  questioned  V] 

Mr.  Golden.  We  contend  that  it  may.  The 
special  verdict,  in  one  place,  it  is  true,  finds  it 
an  escrow  ;  but  in  several  other  places  the  jury 
call  it  a  deed  ;  and  they  have  found  all  the 
facts  necessary  to  constitute  a  deed.  The  jury 
say  that  the  sheriff  made,  sealed,  and  delivered, 
as  an  escrow,  to  James  Duane,  his  certain 
deed-poll,  which  is  set  forth  in  the  verdict.  It 
was  to  be  delivered  to  *  Jones,  on  pay-  [*528 
ment  of  the  consideration  money  to  Duane, 
the  attorney  of  Peters.  The  sheriff  had  exe- 
cuted all  his  functions,  by  delivering  the  con- 
veyance as  a  deed,  at  that  time,  and  not  to 
become  a  deed  on  any  future  contingency  or 
event.  The  consideration  money  was  not  to 
be  paid  to  the  sheriff,  but  to  Duane,  the  plaint- 
iff's attorney,  evidently  as  a  security  for  the 
payment  to  Peters.  There  is  a  clear  distinc- 
tion between  an  instrument  delivered  to  a 
third  person,  to  take  effect,  as  a  deed,  upon 
the  doing  of  some  future  act  by  the  grantee, 
and  an  instrument  declared  to  be  the  deed  of 
the  grantor,  and  which  he  delivers  to  a  third 
person,  to  be  delivered  by  that  person  to  the 
grantee,  upon  the  payment  of  a  sum  of  money 
due  from  him  to  the  person  with  whom  the 
deed  is  deposited.  In  the  first  case  the  instru- 
ment is  conditional,  and  nothing  passes  till  the 
condition  is  performed  ;  and  until  that  is  done 
the  grantor  may  plead  non  estfactum.  But  in 
the  second  case,  the  delivery  of  the  deed  by 
the  grantor,  as  a  deed,  and  the  depositing  of  it 
in  the  hands  of  a  third  person,  for  the  grantee, 
upon  the  payment  of  money  to  the  person  with 
whom  it  is  deposited,  constitutes  a  trust.  The 
grantor  is  estopped  to  say  it  is  not  his  deed, 
and  the  person  entitled  to  the  consideration 
money  may  enforce  payment  in  a  court  of 
chancery,  or  obtain  a  decree  for  the  sale  of  tin- 
lands  so  conveyed,  in  the  same  manner  as  in 
the  case  of  a  deposit  of  the  title  deeds  of  an 
estate,  as  security  of  a  debt  without  any  writ- 
ing, which  has  'been  determined  to  be  equi- 
valent to  a  mortgage,  and  to  create  a  lien  on  the 
estate  itself. 

The  law  required  great  strictness  and  form- 
ality in  the  delivery  of  a  deed  as  an  escrow. 
(13  Vin.  Abr.,  Fait.  M,  pi.  7  ;  N  ;  Perk.,  142, 
143,  144.)  If  a  grantor  deliver  his  deed  to  a 
third  person,  to  be  delivered  to  the  grantee,  on 
some  future  event,  or  the  performance  of  some 
condition,  it  is  the  grantor's  deed  presently, 
and  the  third  person  is  a  trustee  for  the  grant 
ee.  (Sliep.  Touch.,  58;  2  Tyng's  Mass.  Rep.. 
447,451.)  Though,  perhaps,  all  the  formality 
stated  by  Sheppard  may  not  be  requisite,  yet 
the  grantor  should  call  the  writing  an  escrow, 
*an<l  deliver  it  to  a  third  person,  as  [*/>2J> 
such.  If  he  is  silent,  it  will  be  considered 
as  his  deed.  (Com.  Dig..  326,  Fait,  A,  3; 
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Cruise's  Dig.,  tit.  82,  ch.  2,  sec.  1.)  From  the 
nature  of  this  transaction,  the  writing  must 
have  been  intended  as  a  deed,  and  delivered 
as  such.  It  has  been  improperly  called  an 
escrow,  and  calling  a  deed  an  escrow  does  not 
make  it  such.  That  depends  on  the  language 
used,  and  the  manner  of  delivery. 

3.  As  to  the  Act  of  the  twenty-second  March, 
1788.  Whether  the  writing  executed  by  the 
sheriff  was  a  deed  or  an  escrow,  Jones  had  a 
claim  to  the  land  that  would  have  been  enforced 
in  a  court  of  equity.  He  had  an  equitable 
interest,  which  was  the  subject  of  forfeiture. 

The  thirteenth  section  of  the  Act  of  the  twen- 
ty-second October,  1779,  declares  that  "all 
titles,  estates,  and  interests,  by  executory  de- 
vise, or  contingent  remainder,  shall,  on  con- 
viction, be  as  fully  forfeited,"  &c.,  "as  any 
other  titles,  claims,  estates,  or  interests  what- 
soever." 

The  condition  in  this  case  was  the  payment 
of  the  consideration  money.  This  was  not  a 
personal  condition,  or  inseparable  from  the 
person  attainted.  It  conld  be  performed  by 
one  person  as  well  as  another.  The  Legisla- 
ture had  power  to  declare  the  true  construc- 
tion of  the  act  of  confiscation,  to  say  that  the 
claim  or  interest  of  Jones  was  within  that  act, 
and  to  perform  the  condition.  Will  it  be  said 
that  the  Legislature  had  no  power  to  do  this? 
Is  not  the  Legislature,  in  this  respect,  omnip- 
otent? The  Council  of  Revision  was  provided 
as  a  check  to  prevent  unconstitutional  laws; 
but  if,  after  a  law  has  been  sent  back  to  the 
Legislature,  by  the  Council  of  Revision,  and 
is  then  passed  by  two  thirds  of  the  legislative 
bod}',  will  it  be  said  that  the  Supreme  Court 
can  declare  such  a  law  to  be  unconstitutional? 

Mr.  Henry,  contra.  The  plaintiff  in  error, 
to  prevail,  must  show  that  the  title  to  Crog- 
han  has  been  devested.  It  is  said  that  the  right 
of  entry  was  taken  away  by  the  seizure  under 
the  fieri  facias,  because  the  posession  was 
53O*]  *thereby  transferred,  and  the  lands 
remained  in  custodia  legis.  But  a  mere  seizure 
does  not  take  away  a  right  of  entry.  An  en- 
try may  be  tolled  in  three  ways  only — by  dis- 
seisin and  a  descent  cast,  by  an  adverse  pos- 
session for  twenty  years,  or  by  devesting  the 
title. 

By  the  statute  of  5  Geo.  II.,  which  first  au- 
thorized the  sale  of  lands  in  the  then  British 
colonies,  for  debts,  judgments  were  made  a 
lien  upon  lands  only  from  the  time  of  docket- 
ing. Our  statute,  which  is  a  transcript  of  5 
George  II.,  gave  the  same  effect  to  &  fieri  faci- 
as, in  regard  to  lands,  as  to  chattels,  so  far  as 
to  make  them  salable  for  debts.  By  the  com- 
mon law,  lands  could  not  be  sold  for  debts; 
they  could  only  be  extended.  An  elegtt  was 
first  given  by  the  statute  of  Westm.  2,  13  Edw. 
1.,  ch.  18.  By  this  statute,  at  the  election  of 
the  plaintiff,  a  moiety  of  the  debtor's  lands 
may  be  delivered  to  the  creditor,  until  the 
debt  is  paid  out  of  the  profits.  But  in  En- 
gland, under  an  elegit,  the  sheriff  delivers  the 
legal  posession  only;  and  in  order  to  obtain  the 
actual  possession,  the  plaintiff  must  bring  an 
action  of  ejectment.  (3  Term  Rep.,  295;  2  Eq. 
Cas.  Abr.,  381.)  The  sheriff  cannot  turn  the 
debtor  out  of  the  possession  of  his  freehold. 

There  is  a  great  difference  between  the  seiz- 
ure of  goods  and  of  lands.  By  the  seizure  of 
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goods,  the  posession  is  devested,  and  the  goods 
are  placed  in  cutttodia  legis.  It  is  not  so  in  re- 
gard to  lands.  The  seizure  of  lands  does  not 
change  the  possession.  Could  the  sheriff  main- 
tain trespass  for  entering  on  lands,  after  a 
seizure  by  him,  under  a  fieri  facias?  He  has 
only  a  power  to  sell  them;  and  by  a  sale  and 
conveyance  of  the  title,  the  possession  is  trans- 
ferred to  the  purchaser,  who  may  then  enter 
on  the  debtor. 

The  jury  do  not  find  the  fact  of  a  consum- 
mated sale,  or  the  payment  of  the  purchase 
money.  They  find  only  the  evidence,  arising 
from  the  indorsement  on  the  deed,  of  its  being 
delivered  as  an  escrow.  The  fact  ought  to 
have  been  found  substantially,  not  the  evi- 
dence merely.  *Not  only  the  sheriff 's  [*53 1 
deed,  but  the  acts  of  Peters,  show  clearly  that 
Jones  had  not  paid  the  consideration  money 
when  he  was  attainted.  Here  then  was  a  sale 
only,  and  a  delivery  of  the  writing  as  an  es- 
crow; but  no  consummation  of  the  sale.  Sher- 
iff's sales  are  within  the  statute  of  frauds  (2 
Caines,  61,  sess.  10,  ch.  44,  sec.  9,  10,  11),  the 
ninth,  tenth,  and  eleventh  sections  of  which 
are  taken  from  the  first,  second,  and  third  sec- 
tions of  the  stat,  29  Car.  II.,  ch.  3.  Was  there 
any  note  or  writing  to  bind  the  parties?  Was 
Jones  bound?  He  signed  no  writing.  The 
sheriff  signed  no  writing,  except  the  return  to 
the  execution,  which  merely  mentioned  the 
sale. 

The  words  "act  and  operation  of  law,"  in 
the  tenth  section  of  the  statute,  are  used  in 
contradistinction  to  the  act  and  operation  of 
the  party.  The  two  words  are  synonymous. 
The  counsel  for  the  plaintiff  in  error  has  en- 
deavored to  wrest  their  meaning  in  support  of 
his  argument.  But  the  obvious  and  clear  sig- 
nification of  them  is  stated  by  the  Chief  Jus- 
tice, and  they  refer  only  to  estates  by  curtesy, 
dower,  &c.,  created  by  mere  operation  of  law. 

When  land  is  struck  off,  at  auction,  to  the 
highest  bidder,  it  is  a  mere  agreement  or  con- 
tract ;  and  there  is  no  conveyance  or  assurance, 
until  the  money  is  paid,  and  a  deed  executed 
and  delivered.  Sales  of  land  at  auction  are 
within  the  statute  of  frauds,  except  when  made 
under  a  decree  of  the  Court  of  Chancery  :  and 
a  receipt  of  the  auctioneer  for  the  deposit  mo- 
ney has  been  held  not  to  be  a  sufficient  agree- 
ment in  writing  to  bind  the  vendor.  (12  Vesey, 
Jun.,  467,  471;  1  Vesey,  Jun.,  221.) 

So,  a  sale  of  land  by  a  sheriff  is  a  mere  con- 
tract, and  to  pass  any  estate,  it  must  be  con- 
summated by  an  assurance.  At  common  law 
no  estate  of  freehold  could  pass  without  a  com- 
mon assurance,  stating  the  names  of  the  par- 
ties, the  consideration,  a  description  of  the 
premises,  the  nature  and  extent  of  the  estate 
conveyed,  &c.  So  under  the  statute  of  uses, 
there  must  be  a  covenant  containing  all  the  req- 
uisites of  an  assurance;  and  if  there  is  a  bar- 
gain and  sale,  it,  must  also  be  in  writing.  Be- 
fore the  *statute  of  frauds,  assurances  [*532 
might  have  been  by  parol,  accompanied  with 
livery  of  seisin.  But  since  that  statute  every 
conveyance  of  land  must  be  in  writing.  A 
sheriff,  selling  under  a  naked  power,  must 
make  an  assurance  in  order  to  pass  the  free- 
hold; for  if  he  does  not  describe  the  nature 
and  extent  of  the  estate,  no  fee  will  pass.  If 
he  intends  to  convey  the  fee,  there  must  be 
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words  clearly  showing  that  he  means  to  pass 
the  inheritance.  (2  Bl.  Com.,  297;  Rob.  on 
Frauds,  270,  271,  272;  4  Cruise's  Dig.,  tit.  32, 
ch.  1,  2.) 

It  follows  that  the  seizure  of  the  sheriff  is 
not  even  evidence  of  a  contract.  The  sale  is 
void  as  an  agreement,  within  the  statute,  and, 
for  a  stronger  reason,  it  is  void  as  an  assur- 
ance. 

Then,  was  the  writing  executed  by  the  sher- 
iff a  deed  sufficient  to  vest  an  estate  in  the  pur- 
chaser? The  jury  have  found  the  fact  that  it 
was  delivered  as  an  escrow.  They  were  com- 
petent to  do  so;  and  the  court  cannot  now  exam- 
ine the  evidence,  in  order  to  ascertain  wheth- 
er it  was  an  escrow.  Where  an  instrument  is 
delivered  to  a  third  person  to  keep,  until  some- 
thing is  done  by  the  grantee,  it  is  an  escrow, 
and  does  not  take  effect,  as  the  deed  of  the 
grantor,  until  the  condition  is  performed.  (1 
Inst.  36  a;  Shep.  Touch.,  56,  57,  58.  59; 
Cruise's  Dig.,  tit.  32;  Deed,  ch.  2,  sees.  54,  55, 
56.)  Duane  is  described  as  the  attorney  of 
Peters;  but  he  was  a  third  person,  and  a  strang- 
er to  the  grantee.  This  is  sufficient  to  render 
the  writing  an  escrow. 

It  is  said  if  the  writing  was  not  a  deed,  it 
was,  at  least,  an  agreement,  which  might  be 
enforced  in  a  court  of  equity.  But  the  grant- 
ee never  signed  the  agreement,  so  that  the 
sheriff  could  not  enforce  it  against  him;  and 
Jones  could  not  compel  a  performance  on  the 
part  of  the  sheriff,  without  paying  the  pur- 
chase money.  Admitting,  however,  that  it 
was  an  agreement  which  might  be  enforced  in 
equity,  this  court,  sitting  as  a  court  of  law, 
cannot  take  notice  of  an  equity,  or  trust,  nor 
compel  a  specific  performance.  The  only 
question  in  an  action  of  ejectment  is,  who  has 
the  legal  right  to  the  possession.  (2  Johns. 
Kep.,  84,  86.) 

The  plaintiff,  if  he  takes  the  deed,  must  take 
it  according  to  the  proof,  which  shows  that  il 
/>33*]  was  delivered  as  *an  escrow,  or  accord- 
ing to  the  finding  of  the  jury.  It  was  clear 
that  the  delivery  was  conditional,  depending 
on  the  payment  of  the  money;  and  it  was  for 
the  interest  of  the  creditor  that  it  should  be  so. 

It  is  not  pretended  that  the  writing  from 
Banyar  was  not  delivered  as  an  escrow,  and 
the  deed  of  the  sheriff  was  the  same. 

There  is  no  evidence  of  any  intention,  on 
the  part  of  the  sheriff,  to  pass  the  estate,  until 
the  money  was  paid  ;  nor  that  Jones  assented 
to  the  delivery,  as  a  deed.  It  is  not  like  a  de- 
posit of  title  deeds,  which  has  been  consid- 
ered as  a  mortgage  in  equity.  Duane  was  the 
mere  depositary  of  the  deed. 

Then  was  the  condition  performed,  so  as  to 
give  effect  to  the  deed,  as  an  absolute  convey- 
ance ? 

The  sheriff  cannot  sell  on  a  credit.  He  is 
commanded  to  have  the  money  in  court  by  a 
certain  day.  It  is  the  duty  of  the  purchaser 
to  pay  the  money  immediately,  or  within  a 
reasonable  time.  What  is  reasonable  time  is 
a  question  of  law.  (6  Comyn's  Dig.,  334, 
Temp.)  The  payment  of  money  and  the  de- 
livery of  deeds  are  transitory  acts ;  and  the 
condition  being  transitory,  on  the  perform- 
ance of  which  an  estate  is  to  vest,  must  be 
performed  presently,  or  in  a  reasonable  time. 
(1  Bac.  Abr,  425,  Cond.,  P,  8.)  Four  years 
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elapsed  after  the  sale  at  auction  before  the 
attainder  of  Jones,  and  the  money  was  not 
then  paid.  By  lapse  of  time  the  condition 
was  gone.  Jones,  by  his  neglect,  lost  the 
benefit  of  it.  But  it  may  be  said  that  Jones 
had  during  his  life  to  perform,  unless  quick- 
ened by  request.  This  privilege  could  not 
descend  to  his  heirs.  (Co.  Litt..  208.)  Jones, 
by  his  attainder  and  banishment,  was  civilly 
dead  (1  Bl.  Com.,  183;  Co.  Litt.,  133),  and 
could  not  perform  the  condition,  nor  could 
his  heirs  or  executors.  And  where  a  condi- 
tion is  precedent  to  the  taking  of  an  estate, 
a  court  of  chancery  cannot  relieve,  in  case  of 
non-performance.  (1  Salk.,  231.) 

Again,  it  is  said  that  by  the  Act  of  Attain- 
der the  State  acquired  a  right  to  perform  the 
condition  and  take  the  land.  This  act  is  to  be 
construed  strictly.  The  words  are  *that  [*534 
"all  and  singular  the  estate,  both  real  and 
personal,  held  or  claimed,  &c.,  whether  in 
possession,  remainder  or  reversion,  within  this 
State,  on  the  day  of  the  passing  of  this  act, 
shall  be,  and  are,  &c.,  declared  to  be  forfeited, 
and  vested  in  the  people  of  this  State." 

Had  Jones,  at  the  time  of  the  attainder,  any 
estate  in  possession,  reversion  or  remainder,  in 
these  lands  ?  Future  acquisitions  were  not 
touched  by  the  act. 

The  thirteenth  section  extends  to  executory 
devises  and  contingent  remainders.  A  right 
to  perform  the  condition  was  personal,  and 
could  not  pass  to  the  heirs  of  Jones.  It  was 
not  an  assignable  interest.  Jones  had  no  real 
estate,  which  alone  was  forfeited.  If  he  had 
such  an  estate,  it  might  have  been  taken  in 
execution. 

In  England,  before  the  statute  of  33  Hen. 
VIII.,  by  an  act  of  attainder  of  all  heredita- 
ments, a  condition  was  not  forfeited,  though 
it  was  admitted  that  a  condition  was  a  heredit- 
ament. So  the  statute  of  26  Hen  VIII.  de- 
clared, in  cases  of  high  treason,  that  "all 
lands,  tenements,  hereditaments,  by  any  right, 
title  or  means  whatsoever,  &c..  should  be  for- 
feited," yet  it  was  held  not  to  extend  to  condi- 
tions. (WincJiester's  case,  3  Co.,  1  ;  3  Inst.,  19; 
1  Hale's  P.  C.,  240.)  Yet  the  words  of  that 
act  are  broader  and  more  comprehensive  than 
our  act  of  confiscation. 

That  no  estate  could  vest  in  Peters,  under 
the  private  act  of  the  twenty-second  of  March, 
1788,  is  clear,  from  the  very  language  of  the 
act.  The  Legislature  do  not  assert  any  right 
or  title ;  the  act  is  declared  to  be  passed  on  the 
petition  of  Peters ;  and  it  expressly  guards 
against  any  warranty.  It  amounted,  at  most, 
to  a  mere  quitclaim,  and  gives  no  title,  not 
before  vested  in  the  State. 

Mr.  T.  A.  Emmet,  on  the  same  side.  The 
question  is,  whether  Croghan,  or  his  heirs, 
have  ever  been  devested  of  the  freehold  in 
these  lands. 

In  regard  to  goods  and  chattels,  it  is  true  the 
right  of  possession  is  in  the  sheriff,  by  a  seiz- 
ure ;  but  a  freehold  *nevor  vesls  by  a  [*f>Iil> 
mere  seizure.  This  distinction  is  lain  down 
bv  the  court,  in  the  case  of  Lndd  v.  liliint,  de- 
cided in  Massachusetts.  It  is  flic  common  law 
doctrine.  The  statute  making  lands  liable  for 
debts  did  not  alter  the  common  law  as  to  com- 
mon assurances  of  lands.  The  distinction  is 
founded  on  the  nature  of  the  two  kinds  of 
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property.  Personal  chattels  pass  by  mere  de- 
livery. To  prevent  goods  from  being  trans- 
ferred by  the  debtor,  they  are  made  liable, 
from  the  test  of  thefi.  fa.,  or  the  delivery  of 
the  writ  to  the  sheriff.  Lands  are  bound  by 
the  docketing  of  the  judgment,  so  as  to  pre- 
vent any  subsequent  alienation  by  the  debtor, 
to  defeat  the  creditor.  When  lands  are  thus 
held  by  the  judgment,  there  is  no  necessity  to 
extend  to  them  the  doctrine  as  to  afi.jd.  or 
extent  in  regard  te  goods.  If  the  land  is  in 
the  custody  of  the  law,  it  is  from  the  time  of 
docketing  the  judgment,  when  the  law  first 
lays  its  hands  upon  it.  A  fieri  facias  does  not 
touch  lands.  It  is  mere  process  to  obtain  a 
sale  of  them.  Suppose  an  action  of  eject- 
ment, and  a  demise  laid  after  a  judgment 
docketed  against  the  lessor,  or  a  fieri  facias 
issued,  would  that  defeat  the  action,  by  show- 
ing a  title  out  of  the  lessor  ? 

Again,  may  not  the  debtor,  after  a  judg- 
ment, and  a  fieri  facias  issued,  distrain  for 
rent  ?  But  could  the  sheriff  distrain  for  rent, 
or  bring  an  action  of  trespass  ?  .  The  sheriff  is 
the  mere  instrument  of  the  law,  to  transfer 
and  pass  an  estate  in  the  land  ;  but  he  has  no 
estate  himself,  by  virtue,  of  the  execution.  A 
sale  at  auction  by  him,  without  a  deed  or  as- 
surance, will  not,  therefore,  pass  the  land. 
The  sheriff  has  a  mere  power  to  sell  and  trans- 
fer, by  virtue  of  the  writ ;  and  nothing  passes 
until  the  purchase  money  is  paid,  and  a  deed 
is  executed.  A  contrary  doctrine  would  be 
impolitic  and  unjust.  If  a  mere  sale  of  land, 
at  auction,  by  a  sheriff,  without  payment  of 
the  money,  transferred  the  land  to  the  pur- 
chaser, the  land  could  not  be  again  sold,  in 
case  the  money  should  never  be  paid.  The 
536*]  debtor,  the  sheriff,  *and  the  purchaser, 
might  all  become  insolvent  after  the  sale,  and 
the  purchase  money  never  be  paid.  And  shall 
the  creditor,  then,  lose  his  security  in  the 
land  ?  In  Simonds  v.  Catlin  the  sale  is  sup- 
posed to  be  consummated  by  the  payment  of 
the  money  ;  and  the  court  then  say  the  estate 
does  not  pass  without  a  deed  from  the  sheriff. 
In  the  present  case,  the  sale  never  was  con- 
summated by  a  payment  of  the  money.  The 
power  of  a  sheriff  is  very  different  from  a 
power  under  the  statutes  of  uses  and  wills.  It 
is  a  power  created  by  law,  for  public  purposes, 
and  is  to  be  regulated  by  public  policy.  The 
law  is  to  decide  what  is  to  be  a  complete 
execution  of  the  power.  Public  policy,  and 
the  security  of  the  creditor,  require  that  the 
land  of  the  debtor  should  not  pass  until  the 
money  is  paid,  and  the  power  of  the  sheriff 
executed.  A  power  created  by  a  party  is  for 
his  own  purposes,  and  is  regulated  by  his  own 
will  and  caprice,  and  to  suppose  any  analogy 
between  these  different  kinds  of  powers  would 
be  dangerous  and  fallacious.  All  public  offi- 
cers who  sell  for  public  purposes  execute  their 
power  by  means  of  a  conveyance.  Such  is  the 
doctrine  laid  down  in  Simonds  v.  Catlin,  and 
it  is  applicable  to  sales  by  sheriffs. 

Admitting  this  escrow  to  be  a  note  in  writ- 
ing, yet  it  is  not  sufficient,  unless  the  power 
has  been  completely  executed.  It  is  evidence 
only  of  an  incomplete  agreement.  It  is  not 
evidence  of  an  agreement  at  common  law,  but 
merely  in  equity.  All  the  cases  on  the  other 
side  refer  to  a  specific  execution  of  the  agree- 
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ment  in  a  court  of  equity.  They  do  not  apply 
to  the  question,  in  whom  is  the  legal  estate 
vested. 

Again,  the  statute  of  frauds  did  not  mean 
to  create  any  new  assurance,  but  only  to  de- 
stroy conveyances  by  parol.  A  note  in  writ- 
ing might  supersede  the  parol,  but  could  not 
supersede  the  necessity  of  a  livery  of  seisin. 
A  freehold  must  still  pass  by  livery  of  seisin 
or  by  a  deed. 

*The  words  "act  and  operation  of  [*537 
law"  do  not  apply  to  sheriffs'  sales,  for  we 
find  the  same  words  in  the  English  statutes, 
though  in  England  lands  could  not  be  sold  on 
&  fieri  facias.  But  the  law  will  not  operate  in- 
justice, or  put  a  man  out  of  possesion,  before 
the  money  is  paid,  or  the  power  completely 
executed. 

The  observation  of  Lewis,  J.,  in  the  case  of 
Jackson,  ex  dem.  Kane,  v.  Sternbergh,  1  Johns. 
Cas.,  153,  that  the  purchaser  came  in  under  a 
paramount  title,  is  a  mere  dictum.  The  other 
judges  were  of  opinion  that  he  came  in  under 
the  debtor.  If  a  purchaser  comes  in  by  a 
paramount  title,  it  overreaches  every  other 
title,  and  he  will  take  the  land  free  from  all 
prior  incumbranc.es  of  the  debtor.  Not  so,  if 
he  comes  in  under  the  debtor.  The  sheriff's 
deed  conveys  no  more  than  the  title  of  the 
debtor. 

The  special  verdict  has  found  that  the  deed, 
or  writing,  was  delivered  as  an  escrow.  Though 
in  other  places  it  is  called  a  deed,  it  does  not 
vary  the  case.  A  deed  is  a  generic  term,  for 
a  writing  sealed  and  delivered.  The  delivery 
may  be  absolute  or  conditional. 

All  the  books  use  the  word  "deed"  when 
speaking  of  an  escrow.  They  speak  of  a 
deed  delivered  as  an  escrow.  (Perk.,  sees.  4, 
11,  138,  142;  4  Cruise,  29,  tit.  32,  ch.  22,  sees. 
54,  56,  57,  58;  13  Vin.  Abr.,  24,  M;  Shep. 
Touch.,  50.)  A  delivery  of  a  deed  to  a  stran- 
ger, unless  accompanied  with  words  of  abso- 
lute delivery,  is  not  absolute.  Deeds  delivered 
on  conditions,  are  sometimes  held  to  be  deeds, 
not  escrows ;  but  then  they  are  delivered  ex- 
pressly as  deeds.  In  the  case  of  Wheelwright 
v.  Wheelwright,  2  Mass.  Rep. ,  447,  the  witness 
swore  that  the  deed  was  delivered  to  the  third 
person,  for  the  use  and  benefit  of  the  grantee; 
and  the  grantor  had  acknowledged,  before  a 
justice  of  the  peace,  that  it  was  his  act  and 
deed. 

It  is  said  if  this  deed  was  delivered  on  con- 
dition, or  as  an  escrow,  that  the  condition  has 
been  performed  by  the  State.  Whatever 
rieht  the  State  possessed  was  acquired  by  the 
Act  of  Confiscation,  and  in  no  other  way. 
That  act  created  a  new  offense,  and  a  forfeit- 
ure of  certain  estates.  The  common  law  doc- 
trine as  to  forfeitures  and  *high  treason  [*538 
is  inapplicable.  The  act  is  to  be  construed 
strictly  ;  and  nothing  which  is  not  forfeited, 
in  express  terms,  can  be  deemed  to  be  vested 
in  the  State. 

But  all  the  writers  on  the  common  law  agree 
that  a  condition  cannot  be  forfeited,  not  even 
under  the  word  "hereditament."  The  En- 
glish authorities,  therefore,  adduced  on  the 
other  side,  are  not  to  be  regarded.  We  are 
only  to  look  to  the  act  of  the  Legislature  to 
ascertain  what  the  State  did  acquire.  The 
first  section  reaches  only  to  vested  estates  in 

JOHNS.  REP..  8. 


1811 


CATLIN  v.  JACKSON. 


538 


possession,  reversion  or  remainder.  The  thir- 
teenth section  extends  the  forfeiture  to  execu- 
tory devises  and  contingent  remainders.  There 
Are  no  words  which  can  authorize  the  suppo- 
sition that  the  State  became  vested  with  a  con- 
dition. 

Again,  when  the  Act  of  1788  was  passed, 
on  the  petition  of  Peters,  the  Legislature  were 
disabled,  by  the  fifth  and  sixth  articles  of  the 
Treaty  of  Peace  of  1783,  from  vesting  in  it- 
self any  confiscated  estate.  By  the  Constitu- 
tion of  the  United  States,  all  public  treaties 
are  declared  to  be  the  supreme  law  of  the  land; 
and  no  State  Legislature  can  pass  a  law  to 
•contravene  them. 

Admitting,  then,  that  in  1788,  there  was  a 
•condition  to  be  performed  on  the  part  of  Jones 
or  his  heirs,  this  State  could  not  take 
away  the  right  to  perform  that  condition,  and 
thereby  gain  the  estate  to  itself.  This  would 
amount  to  a  further  confiscation.  The  right 
was  in  the  heirs  of  Croghan  or  in  Jones,  and 
by  the  interference  of  the  State,  if  allowed, 
the  right  of  one  or  the  other  must  be  destroy- 
ed, against  the  express  stipulation  of  the  treaty, 
and  in  violation  of  the  supreme  law  of  the 
land. 

Did  the  State,  in  fact,  perform  the  condi- 
tion ?  The  payment  of  the  money  was  a  con- 
dition precedent,  before  any  estate  could  vest; 
but  the  Legislature  first  take  the  land,  and 
order  it  to  be  sold.  Before  Queen  Elizabeth 
took  possession  of  Englefield's  estate,  she  first 
performed  the  condition  by  tendering  a  gold 
ring.  (7  Co.,  21.) 

539*]  *Again,  it  has  been  shown  that  before 
the  State  interfered,  the  condition  was  gone, 
by  lapse  of  time. 

"But  a  doctrine  bold,  unprecedented  and 
dangerous  has  been  advanced,  that  the  Legis- 
lature have  a  right,  absolutely,  to  take  the 
property  of  one  person,  not  for  a  public  pur- 
pose, and  give  it  to  another.  Under  our  free 
Constitution,  such  a  doctrine  can  never  be  ad- 
mitted. The  opinion  of  Sir  Matthew  Hale, 
that  a  statute  is  in  the  nature  of  a  judgment, 
may  be  law  in  England ;  but  in  this  State 
where  the  constitution  has  separated  the  legis- 
lative and  the  judicial  powers,  courts  can 
neither  nibble  at  the  legislative  power,  nor  can 
the  Legislature  stride  over  the  iudicial. 

The  Legislature  cannot  establish  a  new  court 
which  is  not  to  proceed  according  to  the  course 
of  common  law.  By  what  authority,  then, 
can  the  Legislature  erect  itself  into  a  court 
acting,  not  according  to  the  common  law,  but 
arbitrarily  and  unjustly  taking  away  the  prop- 
erty of  the  heirs  of  Croghan,  unsummoned, 
unheard,  and  without  any  compensation  ?  No 
wire  fttfitts  was  issued,  nor  any  notice  given  to 
the  heirs  of  Croghan  to  show  whether  they 
had  paid  the  amount  of  the  judgment  or  not. 
This  act,  if  it  was  intended  thus  to  violate 
private  right,  was  legislative  robbery.  But 
the  Legislature  did  not  mean  any  such  thing, 
nor  have  they  done  any  such  act  of  injustice. 
For  nothing  but  the  clearest  and  most  express 
words  can  ever  authorize  so  injurious  a  con- 
struction. 

But  admitting,  for  a  moment,  that  the  Leg- 
islature did  intend  to  devest  this  estate,  they 
have  overshot  their  mark,  and  failed.  The 
act  directs  the  surveyor-general  to  sell  the 
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land,  according  to  the  directions  of  another 
act,  passed  the  twelfth  May,  1784  (Greenleaf's 
edit.  Laws,  Vol.  I.,  p.  127,  sess.  7,  ch.  64), 
which  directs  seven  commissioners  to  be  ap- 
pointed, called  commissioners  of  forfeiture, 
for  the  several  districts  of  the  State,  and  who 
are  authorized  and  required  to  sell  all  the  for- 
feited estates,  and  to  execute  deeds  to  the  pur- 
chasers. On  *the  twenty-first  March,  [*54O 
1788,  a  law  was  passed  that  the  office  of  the 
commissioners  of  forfeitures  should  be  finally 
closed,  in  September,  1788 ;  and  no  provision 
was  made  in  the  Act  of  the  twenty-second 
March,  1788,  for  a  conveyance  by  the  sur- 
veyor-general. It  is  true  that  the  Act  of  twen- 
ty-first March.  1788,  provides  that  all  forfeited 
estates,  to  be  sold  after  September,  should  be 
sold  by  the  surveyor-general,  who  should  be 
vested  with  the  same  powers,  in  that  respect, 
as  the  commissioners.  But  the  power  of  the 
surveyor-general  relates  only  to  estates  forfeit- 
ed, and  unless  these  lands  were  forfeited,  he 
had  no  power  to  convey  them.  The  power  of 
the  surveyor-general  must  be  strictly  pursued. 
This  being  an  act  to  devest  a  private  right,  is 
to  be  construed  strictissimi  juris.  It  follows, 
therefore,  that  the  deed  of  the  surveyor-gener- 
al is  no  better  than  waste  paper,  and  the  lands 
still  remain  vested  in  the  heirs  of  Croghan. 

If  the  plaintiff  in  error  is  without  remedy, 
it  is  because  Peters  disregarded  the  ordinary 
courts  of  justice,  and  resorted  to  an  extra- 
ordinary legislative  remedy,  by  which  to  cut 
the  gordian  knot  of  litigation,  and  has  had  the 
fieri  facias  returned  satisfied. 

If  the  property  was  in  Jones,  why  did  he 
not  come  in  and  get  his  money  from  the  sale  of 
the  confiscated  estates  under  the  act?  Or  if 
the  property  was  in  the  heirs  of  Croghan,  why 
did  he  not  issue  a  scire  facias,  and  proceed, 
under  the  judgment,  against  the  property  ? 

But  he  may,  perhaps,  have  a  remedy  in 
equity,  or  he  may  apply  to  the  Legislature  to 
undo" the  act ;  or  to  the  Supreme  Court  to  have 
the  return  taken  from  the  files  of  the  court. 

Mr  Riggs,  in  reply,  said  that  in  the  case  of 
Simonds  v.  Calhn  the  court  thought  it  neces- 
sary that  the  fieri  facias,  or  venditwni  exponas, 
should  be  returned  and  filed,  in  order  to  make 
good  the  title  of  the  purchaser  at  the  sheriff's 
sale. 

The  judgment  in  favor  of  Peters  was  orior 
to  the  *mortgage  to  Banyar,  and  the  [*541 
amount  for  which  the  lands  were  sold  was  not 
sufficient  to  satisfy  the  judgment ;  so  that 
Banyar  could  lose  nothing  by  his  release. 

The  jury,  it  is  true,  must  find  the  facts  and 
not  the  evidence ;  but  there  is  no  evidence 
that  the  deed  was  delivered  as  an  escrow. 

It  is  said  that  sheriff's  sale  is  within  the  stat- 
ute of  frauds.  But  it  is  not  necessary  that 
there  should  be  such  an  agreement  in  writing, 
as  could  be  enforced  in  a  court  of  equity 
against  Jones.  It  is  sufficient  for  the  plaintiff 
in  error,  holding  under  the  sheriff's  sale,  that 
there  was  a  note  in  writing,  signed  by  the 
sheriff,  the  party  to  be  bound.  The  party 
signing  may  be  compelled  to  perform,  thougji 
the  other  p'arty  has  not  signed.  The  sheriff 
was  the  person  bound  to  perform. 

Again,  it  is  said  that  without  the  payment  of 
the  money,  the  sheriff's  deed  was  inoperative. 
But  in  Simondt  v.  Cntlin  the  court  were  of 
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opinion  that  the  first  deed  ought  to  have  been 
received  in  evidence,  because  it  went  to  show 
that  the  first  sale  was  valid  and  binding,  and 
had  been  carried  into  effect  by  the  plaintiff's 
deed. 

It  is  said  that  the  sheriff's  deed  ought  to 
specify  the  nature  and  quantity  of  the  estate 
conveyed.  But  that  is  not  requisite,  as  he 
merely  conveys  all  the  estate  or  interest  of  the 
debtor,  be  it  more  or  less. 

It  is  objected  that  we  claim  only  an  equit- 
able title.  But  the  title  of  the  defendant  is  a 
legal  purchase  and  possession,  under  the  sher- 
iff s  sale. 

Again,  it  is  said  that  the  money  must  be 
paid  iu  a  reasonable  time,  otherwise  the  deed 
is  void.  But  there  is  no  measure  of  law  by 
which  to  ascertain  what  is  a  reasonable  time. 
If  a  sheriff  sells  on  condition  that  the  money 
is  to  be  paid  in  a  certain  time,  and  the  money 
is  not  paid  at  the  time,  he  may  resell.  Admit- 
ting that  the  money  was  not  paid  in  a  reason- 
able time,  then  the  title  did  not  pass  out  of 
542*)  Croghan,  and  the  sheriff  had  a  right  *to 
find  another  purchaser,  or  resell.  Why  may 
not  the  Legislature  find  another  purchaser, 
and  do  what  the  sheriff  ought  to  have  done, 
sell  the  land  to  satisfy  the  judgment  creditor  ? 
The  Legislature  may  authorize  the  surveyor- 
general,  instead  of  a  sheriff,  to  sell  land  to 
pay  debts. 

But  it  said  that  Jones  was  civilly  dead,  and 
so  could  not  perform  the  condition,  and  it  be- 
ing personal,  neither  his  representatives  nor 
any  other  person  could  perform  it.  In  Marks 
v.  Marks,  10  Mod.,  419;  1  Str.,  129,  S.  C., 
where  land  was  devised  to  B  with  remainder 
to  C,  provided  that  if  D  paid  five  hundred 
pounds  to  C  within  three  months  after  the 
death  of  B,  then  D  and  his  heirs  should  have 
the  land  ;  Lord  Ch.  Parker  and  Sir  Joseph 
Jekyl  were  of  opinion  that  the  payment  of  the 
money  was  not  personal  to  D,  but  might  be 
performed  by  the  heir :  and  though  that  was 
an  executory  devise,  yet  if  it  had  been  a  con- 
dition at  common  law,  the  payment  of  the 
money  would  not  be  a  personal  act,  but  might 
be  performed  by  the  heir. 

Again,  it  is  said  that  the  Legislature  intended 
to  give  a  mere  quitclaim,  and  not  to  convey 
any  title.  But  it  is  evident  that  the  Leg- 
islature meant  to  do  precisely  what  the  sheriff 
might  and  ought  to  have  done  ;  and,  therefore, 
directed  the  surveyor-general  to  execute  such  a 
deed  as  the  sheriff  would  have  given  ;  that  is, 
a  deed  without  warranty,  which  should  con- 
vey the  debtor's  interest  in  the  land. 

It  is  said  that  a  title  cannot  pass  by  a  sher- 
iff's sale  without  a  deed,  and  that  an  assurance 
at  common  law  is  requisite  to  transfer  the  es- 
tate. But  by  the  common  law,  no  person  but 
the  owner  of  the  estate  can  convey.  A  sheriff 
cannot  transfer  the  property  of  another  per- 
son. Sheriff's  sales  rest  altogether  on  the 
statute,  and  are  not  governed  by  the  rules  of 
common  law. 

The  statute  gives  a  sheriff  power  to  take  the 
land  of  the  debtor,  and  to  sell  it,  in  order  to 
satisfy  the  creditor.  Formerly  a  court  of 
543*]  equity  did  not  feel  itself  authorized  *to 
transfer  a  mortgaged  estate,  but  directed  the 
mortgagor  or  mortgagee  to  execute  a  convey- 
ance. Now,  on  a  sale,  the  master,  under  tbe 
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decree,  makes  out  a  perfect  conveyance,  and! 
delivers  or  tenders  it  to  the  purchaser ;  and 
if  he  refuses  to  pay  the  money  and  take  the 
deed,  the  master  reports  the  facts  to  the  court, 
and  the  master  is  ordered  to  resell.  May  not 
the  estate,  after  tbe  sale,  be  considered  as  vest- 
ed in  the  purchaser,  subject  to  be  devested  by 
a  subsequent  sale,  in  case  the  money  is  not 
paid?  The  sheriff,  or  master,  is  a  mere  agent 
of  the  law,  having  no  title  in  the  property,  but 
merely  an  authority  to  convert  the  property  of 
the  debtor  or  mortgagor  into  money,  to  pay 
the  creditor.  A  sheriff,  then,  might,  under 
the  deed,  sell  the  estate  of  the  purchaser  to- 
raise  the  money,  as  well  as  he  could  the  estate 
of  the  debtor.  This  removes  all  difficulties  as 
to  the  freehold  being  in  the  debtor,  or  in  abey- 
ance. 

The  case  of  Wheelwright  v.  Wheelwright,  2 
Mass.  Rep.,  447,  is  in  point,  as  to  the  delivery 
of  the  deed  of  the  sheriff,  and  shows  that  there 
may  be  a  conditional  delivery  which  will  vest 
the  estate  presently  in  the  grantee.  That  case 
was  not  decided  on  the  doctrine  of  estoppel, 
arising  from  the  grantor's  having  acknowl- 
edged before  a  justice  that  it  was  his  act  and 
deed.  In  Jackson,  ex  dem.  M'Crea,  v.  Dunlap, 
1  Johns.  Cas.,  114.  this  court  held  that  where 
a  deed  was  executed  and  acknowledged  be- 
fore a  master  in  chancery,  but  retained  by  the 
grantee,  by  way  of  security,  until  the  consid- 
eration money  was  paid,  no  estate  passed. 

Again,  it  is  said  that  the  surveyor-general 
had  no  authority  to  execute  a  deed.  But  he 
was  expressly  directed  and  empowered  to  sell 
the  land,  and  pay  the  money  over.  He  must, 
therefore,  have  a  power  to  execute  a  deed  to- 
the  purchaser.  The  reference  to  the  commis- 
sioners of  forfeiture  may  have  been  left  in  the 
act,  by  mistake,  and  in  consequence  of  not 
adverting  to  the  act  that  was  passed  the  day 
before  for  abolishing  that  office. 

Having  thus  answered  particular  objections,, 
he  proceeded  to  state  the  general  ground  on 
which  the  plaintiff  *in  error  relied  :  1.  [*544 
That  the  deed  to  Jones  was  so  far  a  perfect 
deed  as  to  pass  the  estate  to  him,  by  force  of 
the  sale.  It  is  true  that  the  jury  find  the  deed 
was  delivered,  as  an  escrow,  but  they  also  find 
fac.s  inconsistent  with  that  fact.  In  judgment 
of  law,  from  the  whole  case,  it  was  not  an  es- 
crow ;  and  this  court  must  say  that  the  jury 
mistook  in  calling  it  such.  Everything  was 
done  on  the  part  of  the  sheriff  which  was  nec- 
essary for  a  perfect  conveyance  of  the  estate  ; 
and  the  deed  was  left  with  Duane,  not  for  the 
benefit  of  the  sheriff.  The  money  was  not  to 
be  paid  to  him,  but  to  Duane,  the  "plaintiff's  at- 
torney. In  Wheelwright  v.  Wheelwright  the 
witness  called  the  deed  an  escrow,  and  consid- 
ered it  as  such  ;  but  the  court  said  that  he  was 
mistaken.  It  depends  on  what  is  done,  n^t 
on  what  is  said,  whether  the  deed  is  to  be  con- 
sidered an  escrow,  or  not.  (6  Mod.,  217,  218.> 

2.  Suppose  the  deed  was  no  more  than  an 
escrow,  and  that  Jones  had  only  a  right  to  call 
on  Duane,  and  demand  a  deed.*  on  payment  of 
the  money  ;  then  he  had  a  claim  to  the  land, 
which  he  could  enforce,  on  payment  of  the 
money.  It  has  been  called  a  condition.  True 
it  was  in  the  nature  of  a  condition,  for  Jones 
was  not  to  have  the  land  without  paying  the 
money.  But  it  is  not  that  kind  of  condition 
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which  is  considered  in  law  as  not  assignable. 
(Co.  Litt.,  2196.)  It  is  rather  a  contract,  un- 
der which  Jones  claimed  the  estate.  It  is,  in 
the  language  of  the  Act  of  Attainder,  an  estate 
claimed,  though  not  held.  The  Act  of  1788 
has  given  this  construction  to  the  Act  of  At- 
tainder, and  the  interpretation  having  been 
thus  settled  by  the  Legislature,  all  courts  must 
be  bound  by  that  construction.  And  this  is  the 
fair  and  legal  construction  ;  for  the  property 
so  acquired  was  to  be  held  by  the  State,  in 
trust,  to  pay  the  debts  of  the  person  attainted. 
In  an  insolvent  act,  the  words  "all  the  estate 
real  and  personal"  of  the  debtor,  comprehend 
every  kind  of  estate  whatever,  which  the  debt- 
or could  have,  for  the  beneficial  purpose  of 
paying  his  debts. 

3.  But  suppose  that  nothing  passed  by  the 
545*]  deed  to  *Jones,  were  Peters  and  his 
heirs  to  be  left  without  remedy?  Is  there  any- 
thing novel,  unprecedented,  or  unjust,  in  a 
Legislature  passing  a  law  to  render  perfect  an 
act  left  imperfect  by  an  officer?  Is  it  not  in 
furtherance  of  justice?  It  is,  in  truth,  a  plain 
act  of  justice.  The  Legislature  not  only  had 
flie  power  to  do  this,  but  they  were  right  in 
lending  their  aid  to  enable  a  judgment  credit- 
or to  obtain,  in  this  way,  his  just  debt. 

It  has  been  suggested  that  the  Supreme 
Court  may  direct  the  venditioni  exponas  to  be 
taken  off  the  file  ;  but  after  the  Legislature  has 
ordered  the  writ  to  be  placed  there,  by  what 
authority  could  the  Supreme  Court  remove  it? 
By  direction  of  the  Legislature,  also,  the  deed 
from  the  sheriff  to  Jones  has  been  recorded, 
and  remains  as  a  matter  of  record;  and  a  com- 
plete bar  to  Peters  and  his  representatives. 

Sir  Matthew  Hale  says  that  Parliament  have 
a  right,  in  every  case,  to  settle  a  controversy, 
and  to  decide  to  whom  land  in  dispute  belongs, 
and  no  court  can  ever  after  call  it  in  question. 
Our  Legislature,  in  this  respect,  have  the  same 
power  as  a  British  Parliament. 

The  court  below  say  that  the  Legislature 
have  not,  in  express  terms,  declared  that  the 
estate  of  Croghan  was  devested.  But  the  act 
must  necessarily  be  so  understood  ;  for  the  di- 
rections of  the  act  are  utterly  inconsistent  with 
the  idea  of  any  title  remaining  in  Croghan  ; 
and  the  act  could  have  no  operation,  if  the  es- 
tate was  in  Croghan  or  his  heirs. 

THE  CHANCELLOR.  The  questions  arising 
in  this  case  come  up  on  a  special  verdict, 
on  which  a  judgment  has  been  rendered  in 
the  Supreme  Court,  for  the  defendant  in 
error,  the  lessor  of  the  plaintiff,  in  the  court 
below. 

In  examining  the  errors  assigned,  which  in 
their  form  are  general,  the  record  only  affords 
the  test  of  their  existence  ;  and  as,  in  this 
case,  they  are  assigned  on  the  matter  of  the 
special  verdict,  it  will  be  necessary  to  attend 
*»4O*]*  to  the  points  found  by  it.  from  which 
it  was  imposed  on  the  court  below,  to  deter- 
mine, as  a  question  of  law,  arising  upon  the 
facts  found,  whether  a  judgment  ought  legal- 
ly to  be  rendered  for  the  plaintiff,  or  the  de- 
fendant ;  and  if,  in  adjudging  on  those  points, 
they  have  erred,  it  is  the  duty  of  this  court  to 
correct  the  error  ;  and  if  they  had  not  erred,  to 
allirm  the  judgment. 

Both  parties  have  relied  on  George  Crog- 
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han,  as  their  common  source  of  title,  his 
seisin,  and  the  descent  from  him  to  the  lessor 
of  the  plaintiff,  are  not  matters  of  controversy; 
though  necessarily  found  by  the  jury,  as  facts 
essential  to  be  presented  to  the  court.  So  as 
to  the  attainder  of  Thomas  Jones,  as  a  person 
named  in  the  Confiscation  Act. 

[Here  His  Honor  stated  the  substance  of  the 
special  verdict.] 

To  determine  whether  the  errors  relied  upon 
in  argument  are  such  as  in  the  judgment  of  the 
Supreme  Court  ought  to.be  reversed,  it  be 
comes  necessary  to  examine,  1.  Whether  the 
seizure  of  the  sheriff  devested  the  seisin  of 
George  Croghan. 

2.  Whether  the  sale  at  auction  devested  it. 

3.  Whether  the  sheriff's  deed  was  delivered 
as  an  escrow ;  and,  if  so,  what  was  its  legal 
effect. 

4.  Whether  the  Act  of  the  Legislature  of 
the  twenty-second  October,  1789,  devested  the 
interest  of  the  lessor. 

1.  Preliminary  to  the  consideration  of  these 
points,  it  will  be  proper  to  remark,  that  the 
finding  of  the  jury  of  any  fact,  as  existing,  is 
in  exclusion  of  the  inducements  to  such  find- 
ing, on  a  view  of  the  evidence  which  was  the 
ground  of  their  verdict  ;  that  whatever  fact  is 
not  found,  is  deemed  not  to  exist,  and  that  the 
court  cannot  supply  any  defects  in  such  find- 
ing by  intendment. 

The  first  question  that  presents  is  as  to  the 
effect  of  the  sheriff's  seizure.  From  the  nat- 
ure of  the  subject,  we  cannot  expect  to  find 
any  governing  cases  among  those  *ad-  [*547 
judged  in  the  English  courts.  There  are  some, 
however,  which  have  an  analogy  to  it. 

Previous  to  the  statute  of  5  Geo.  II.,  ch.  7, 
no  judicial  sales  of  land  could  be  made  here, 
under  any  common  law  process ;  and  whether 
the  elegil  was  ever  introduced  in  practice 
is  doubtful,  as  the  small  value  of  the  income 
of  real  estates  afforded  little  inducement  tore- 
sort  to  it,  as  a  means  of  satisfying  a  debt  due 
upon  a  judgment ;  but,  upon  the  passing  of 
that  statute^  though  professedly  intended  to 
enable  the  British  subjects  in.  England  to  sell 
real  estates  on  execution  in  the  colonies,  in 
order  to  satisfy  the  debts  due  to  the  former,  it 
received  a  liberality  of  construction  here, 
which  extended  it  to  all  judgments  ;  and  in 
practice  it  was  even  applied  to  the  sale  of 
lands  of  a  testator  or  intestate,  on  judgments 
recovered  against  their  executors  or  adminis 
trators,  on  the  ground  that  the  statute  had 
completely  converted  real  into  personal  estate, 
as  far  as" respected  the  satisfaction  of  debts. 
Many  estates  are  now  held  under  sales  of  that 
kind,  and  the  fifth  section  of  the  Act  passed 
the  fourth  of  April,  1786  (Jones  and  Varick's 
edit.  Laws  of  N.  Y.,  Vol.  I.,  p.  277),  expressly 
restrains  such  sales  ;  a  restraint  perpetuated 
by  an  existing  statute.  (Hev.  Laws.  Vol.  I., 
p"  538,  sec.  13  ;  sess.  24,  ch.  174.) 

The  statute  5  Geo.  II.,  enacts  "that  the 
houses,  lands,  negroes,  and  other  heredita- 
ments, and  real  estate  in  any  of  the  planta- 
tions, belonging  to  any  person  indebted,  shall 
be  liable  to,  and  chargeable  with,  all  just 
debts,  duties,  and  demands,  and  shall  be  as- 
sets for  the  satisfaction  thereof,  in  like  man- 
ner as  real  estates  are,  by  the  laws  of  England, 
liable  to  the  satisfaction  of  debts  due  b  bonds. 
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or  other  specialty,  and  shall  be  subject  to  the 
like  remedies,  proceedings  and  process,  in  any 
court  of  law  or  equity,  in  any  of  the  said 
plantations,  selling  or  disposing  of  any  such 
houses,  lands,  negroes,  and  other  heredita- 
ments and  real  estates,  towards  the  satisfac- 
tion of  such  debts,  duties  and  demands,  and 
548*]  in  like  manner  as  personal  *estates 
in  any  of  the  said  plantations  respectively,  are 
seized,  extended,  sold,  or  disposed  of  for  the 
satisfaction  of  debts." 

The  construction  of  this  statute  presents 
some  difficulties.  The  section  quoted  is  labor- 
ed and  complicated  ;  but  it  appears  to  me 
that  the  first  member  of  it  prescribes  both  the 
remedy  and  mode  of  seizing,  extending,  sell- 
ing or  disposing  of  land  which,  as  far  as  there 
are  any  analogous  proceedings  in  any  courts 
of  law  or  equity,  in  the  plantations,  in  which 
the  real  estate  is  situated,  must  be  conformed 
to  them  ;  but  to  prevent  all  possibility  of 
doubt,  it  is  added,  "and  in  like  manner  as 
personal  estates  are  seized,  extended,  sold  or 
disposed  of.  absolutely,  so  as  to  pass  the  whole 
interest  of  the  debtor  to  the  purchaser. 

In  several  essentials  the  effect  of  the  execu- 
tion must  be  different  from  a  fi.  fa.  levied  on 
personal  estate  only.  The  delivery  of  the  fi. 
fa.  gives  no  new  fights  to  the  plaintiff,  and 
vests  no  new  interests.  The  general  lien  it 
created  by  the  judgment  and  the  execution,  is 
merely  to  give  that  lien  effect,  not  by  vesting 
a  possessory  right  to  the  land  affected  by  it, 
in  the  plaintiff,  but  by  designating  it  for  a  con- 
version into  money  by  the  operation  of  the  fi. 
fa.  and  the  act  of  the  sheriff,  by  virtue  of  it. 
It  is  not  so  as  to  personal  property.  That  is 
bound  from  the  delivery  of  ihefi.  fa.  to  the 
sheriff.  When  he  seizes,  he  may  remove  it 
for  safe  keeping,  and  this  not  only  to  give 
effect  to  the  seizure,  but  for  his  own  security. 
He  may  maintain  trover  or  trespass,  for  con- 
verting or  injuring  it  on  account  of  the  special 
property  he  acquires  in  it  by  the  seizure.  (2 
Sauud.,  47.)  So  a  carrier  may  maintain  tro- 
ver against  a  stranger  who  takes  awav  goods 
held  by  him  to  carry  ;  and  Holt,  Ch.  J.,  ruled 
that  if  goods  were  rescued,  the  sheriff  was  not 
liable,  which  could  not  be  if  he  acquired  a 
property  absolute.  (1  Vent.,  52;  1  Brown- 
low,  132.) 

None  of  these  reasons  apply  to  real  estate. 
It  is  not  necessary  that  the  sheriff  should  pos- 
sess himself  of  it,  for  safe  keeping.  It  is  not 
549*]  possible  to  eloign  it,  and  *the  terms  of 
the  fien  facias  give  him  no  other  authority  than 
such  as  is  incident  to  the  duty  he  is  required 
to  perform.  The  cases  from  2  Show.,  85,  and 
3  Term  Rep.,  395,  show  that  in  England, 
upon  an  extent,  under  an  elegit,  the  vendee  is 
put  to  his  ejectment ;  and  so  has  been  the 
practice  here,  which  appears  as  well  from  the 
uniform  mode  of  conducting  seizures  of  real 
estate,  as  from  some  cases  reported  on  that 
subject. 

In  practice,  the  defendant,  if  he  is  the  oc- 
cupant, is  never  disturbed  till  the  sale  is  con- 
summated. A  contrary  practice  would  ex 
pose  the  defendant's  property  to  waste  and  de- 
struction, impair  the  plaintiff's  security,  and 
involve  the  sheriff  in  very  inconvenient  and 
useless  responsibilities. 

It  has  been  said  that  the  estate  was  in  custo- 


dia  legis,  and  in  abeyance.  There  is  no  prin- 
ciple of  law  which  can  in  its  operation  devest 
an  estate  to  put  it  in  abeyance.  (Co.  Lilt., 
342;  Vin.  Abr.,  tit.  Abeyance.pl.  12.)  That 
is  produced  only  of  necessity.  The  law  never 
allows  it  to  be  the  act  of  a  party  ;  and  neither 
law  nor  reason  exists  to  justify  the  application 
of  the  doctrine  to  an  act  of  the  sheriff.  It  is 
limited  to  a  very  few  cases — never  created  eo 
instanti;  but  is  the  effect  of  some  contingent 
event,  which  would  frustrate  the  purposes  of 
of  justice,  if  it  was  not  interposed.  If  applied 
to  the  incongruous  operations  of  abeyance  and 
remitter,  it  might  be  required  to  co-operate  to 
restore  the  defendant  to  the  statu  quo,  if,  by 
any  accident,  a  sale  should  not  succeed  the 
seizure,  or  the  debt  be  satisfied.  This  species 
of  losing  and  acquiring  seisin  cannot  be  de- 
duced from  any  legal  principle.  It  is  not  con- 
genial to  the  genius  of  our  law,  thus  to  vest 
and  devest  a  seisin,  by  mere  volition,  with- 
out an  act  indicating  the  intent  of  transferring 
it  from  one  to  the  other.  The  word  imports 
an  actual,  not  an  ideal  possession  ;  for  even  an 
entry  for  the  purpose  of  asserting  a  claim, 
does  not  oust  the  seisin  of  the  actual  occu- 
pant. 

*I  am  satisfied  that  the  interest  of  [*55O 
Croghan  was  not  otherwise  affected  by  the 
seizure,  than  as  it  became  the  inceptive  step  to 
a  legal  transmutation  of  his  estate,  if  other 
requisites  had  followed  to  consummate  it. 

2.  The  section  question  is,  whether  the  sale 
at  auction  devested  the  seisin. 

Auction  is  calculated  to  ascertain  the  terms 
on  which  property  offered  for  sale  is  to  be- 
come the  purchaser's. 

The  terms  of  payment,  quantity,  and  ex- 
tent of  the  interest  to  be  disposed  of,  are  pre- 
scribed by  the  person  holding  the  auction. 
The  bidder  consummates  them  by  adding  the 
sum.  These,  all  other  legal  requisites  being 
complied  with,  constitute,  not  a  conveyance, 
but,  at  most,  a  contract  for  a  conveyance. 
The  one  party  contracts  for  the  delivery  of  a 
conveyance,  the  other  to  pay  the  sum  bid,  as 
a  concurrent  act.  at  a  specified  time,  or,  if 
without  a  specification  of  time,  within  a  rea- 
sonable time. 

Without  the  payment  of  the  money,  no 
right  can  accure  to  the  purchaser  ;  for,  if  a 
bill  was  filed  in  chancery  for  a  specific  per- 
formance by  the  vendor,  unless  the  terms  had 
imposed  on  him  the  delivery  of  a  convey- 
ance, precedent  to  the  payment,  he  could  only 
be  bound  to  offer  it,  upon  receiving  the  pur- 
chase money. 

If  the  money  is  not  paid,  or  if  the  sale  does 
not  operate  to  satisfy  the  debt,  pro  tanto, 
what  benefit  arises  to  the  owner,  as  the  con- 
sideration to  him  for  devesting  it  ? 

In  Pennsylvania  (1  Dallas,  419)  it  would  be 
competent  for  a  sheriff  to  return  that  the 
money  was  not  paid,  and  that  the  premises  re- 
mained unsold.  In  chancery,  if  the  money 
bid  at  auction  is  not  paid,  it  is  the  uniform 
practice  to  annul  the  sale.  In  England  the 
biddings  are  often  opened  before  the  master's 
report  is  confirmed,  which  could  not  possibly 
be  if  the  mere  sale  at  auction  vested  the  seisin 
in  the  bidder.  A  contrary  doctrine  would 
render  judicial  sales  intolerably  perplexing  to 
*all  parties  concerned — to  the  sheriff,  [*55 1 
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because  it  would  expose  him  to  incalcuable  em- 
barrassments— to  the  plaintiff,  because  it  would 
tend  to  delay  the  satisfaction  of  his  judgment 
— to  the  defendant,  because  it  would  place  the 
care  and  management  of  his  estate  out  of  his 
reach,  long  before  it  could  possibly  be  applied 
to  the  satisfaction  of  the  plaintiff,  in  his  ex- 
oneration. The  doctrine  in  the  extent  con- 
tended for  would  conclude  to  devest  the  de- 
fendant of  his  estate,  as  in  this  case,  from  1774 
to  1779,  without  satisfying  a  cent  of  the  debt.or 
even  preventing  the  interest  from  running 
against  him  ;  for  if  that  was  in  reasonable 
time,  the  mere  payment  of  the  sum  bid  would 
entitle  the  purchaser  to  a  conveyance.  In 
every  point  deduced  from  strict  law,  from 
its  liberal  exposition  from  general  principles, 
or  from  considerations  of  inconvenience,  this 
doctrine  is  unfounded.  The  defendant  Crog- 
han's  right  of  entry  was  not  tolled,  and  the  de- 
scent found  by  the  jury  devolved  his  right 
upon  his  heirs. 

3.  As  to  the  third  point,  whether  the  sher- 
iff's deed  was  delivered  as  an  escrow  ;  and,  if 
so,  what  was  its  legal  effect  ? 

That  the  sheriff's  deed  was  delivered  to 
James  Duane  as  an  escrow,  to  be  delivered  to 
Thomas  Jones,  whenever  the  consideration 
money  therein  mentioned  should  be  paid  by 
him  to  the  said  James  Duane,  is  a  fact  found 
by  the  verdict.  That  the  money  has  ever  been 
so  paid,  has  not  been  found  ;  and  on  the  per- 
formance of  the  condition  of  payment  only, 
could  it  operate.  If  Joceswas,  now,  in  full 
life,  legally  capable  of  performing  the  act  re- 
quired (the  payment),  and  if  even  it  were  pos- 
sible to  pronounce  that  it  was  still  competent 
for  him  to  give  the  deed  effect,  by  paying,  the 
fact  that  it  was  unpaid  at  the  time  of  the  com- 
mencement of  the  action,  and  not  even  paid 
at  this  moment,  must  stare  him  in  the  face, 
and  repel  every  pretense  that  the  deed  could 
operate  in  his  favor.  Croghan  has  never  for- 
552*]  feited  his  estate.  *The  receipt  of  the 
money  by  the  treasurer  could  not  affect  his 
right.  It  was  neither  a  payment  to  him,  his 
heirs,  or  to  Duane ;  for  so  far  from  being  a 
payment,  before  the  sale  under  the  Act  of 
1788,  the  right  of  disposition  has  been  exer- 
cised before  any  payment  made  ;  and  to  all 
legal  purposes,  the  consideration  money  was 
.still  unpaid,  as  related  to  the  condition  on 
which  the  deed  was,  by  its  second  delivery,  to 
become  operative.  If  so,  how  can  a  title  be 
derived  under  a  deed,  which  could  not,  even 
now,  pass  the  estate  described  in  it,  to  the  pur- 
chaser, were  he  in  full  life  ;  and  which  has 
never  been  called  into  existence  by  the  pay- 
ment of  the  consideration  money  to  Duane  by 
the  purchaser.  If  he  could  not  derive  a  title 
under  it,  the  persons  claiming  under  him  must, 
necessarily,  be  equally  destitute  of  it. 

The  verdict  has  found  the  deed  of  the  sher- 
iff, the  release  of  Goldsbrow  Banyar,  and  the 
proof  of  the  execution  before  a  master  in  chan- 
cery ;  but  those  facts  conclude  nothing  here  ; 
for  though  they  might  be  inducements  to  a 
jury  to  find  the  delivery  of  the  writings  as 
escrows,  it  is  not  expressed,  and  cannot  be  in- 
tended, that  the}'  were  either  the  sole  induce- 
ment, or  combined  with  others,  to  the  finding 
of  the  delivery  of  the  sheriff's  deed  as  an 
escrow.  There  might  be  others,  but  whether 
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there  were  or  not  the  jury  have  not  so  found, 
as  to  enable  this  court  to  judge  whether  the 
inference  that  the  deed  was  delivered  as  an 
escrow  was  correctly  deduced  from  those  facts 
or  not.  The  court  cannot  infer  the  existence 
of  one  fact  from  another,  positively  found  by 
the  jury,  in  the  matter  on  which  it  is  required 
to  pronounce  the  law. 

The  sale  at  auction  was  made  before  the  re- 
turn day  of  the  venditioni  exponas.  I  do  not 
mean  to  examine  whether  a  sheriff  can,  on 
any  occasion,  legally  execute  a  deed  as  an 
escrow  ;  though  the  inclination  of  my  mind  is 
that  he  may,  limiting  it  to  a  day  certain,  with- 
in a  reasonable  time ;  for  it  is  no  more  than 
the  law  would  *impose  on  him,  to  offer  [*553 
the  deed,  when  he  required  payment  of  the 
consideration  money  ;  and  the  second  delivery 
could  only  give  it  operation  ;  or  by  referring 
it  to  a  reasonable  time,  generally  ;  in  which 
case,  circumstances  must  enter  into  the  esti- 
mate of  what  constituted  a  reasonable  time, 
either  the  return  day  of  the  rendition!  exponas, 
or,  at  farthest,  the  next  vacation  ;  and  when 
that  elapsed  the  sale  might  well  be  considered 
as  inoperative. 

The  acts  of  executing  the  deed,  of  deliver- 
ing it  is  an  escrow,  of  retaining  it  as  such, 
and  the  neglect  of  executing  a  compliance 
with  the  condition  of  the  delivery,  were  ex- 
clusively those  of  the  plaintiff's  attorney  in 
the  suit  in  the  Supreme  Court,  and  of  the 
sheriff ;  for  the  defendant  Croghan's  right  was 
treated  as  extinguished,  and  with  those  trans- 
actions he  had  no  privity.  The  real  estate 
remained  untouched,  the  consideration  money 
unpaid,  the  deed  undelivered,  the  venditioni 
exponas  unfiled,  and  the  whole  so  modeled  as 
to  subserve  the  view  of  the  plaintiff. 

Suppose  Croghan  vigilant  and  attentive  to 
his  interests,  of  which  there  is  no  evidence, 
and  disposed  to  ascertain  the  state  of  his  prop- 
erty, by  repairing  to  the  clerk's  office,  he 
might  have  discovered  that  a  venditioni  ex- 
panas  had  issued,  but  that  it  had  not  been  re- 
turned. By  applying  to  the  sheriff,  or  Mr. 
Duane,  if  they  were  alive  and  accessible,  he 
might  have  acquired  the  information  that  an 
auction  sale  had  been  made  ;  but  it  must  have 
been  the  mere  effect  of  candor,  if  they  had 
gone  a  step  further,  and  explained  the  mode 
to  which  a  resort  had  been  had  to  devtst 
him  of  his  interest,  so  as  to  put  it  in  his  power 
to  penetrate  the  clouds  with  which  his  estate 
was  enveloped  ;  and  it  cannot  possibly  con- 
sist with  any  legal  or  rational  exposition  of  the 
powers  of  a  sheriff  to  permit  measures  of  this 
kind  to  devest  an  estate,  after  so  long  a  lapse  of 
time.  Hence,  long  before  the  civil  death  of 
Jones,  the  reasonable  time  in  which  the  deed 
might  have  been  made  absolute,  by  the 
*payrnent/)f  the  consideration  money.  [*f>54 
had  elapsed.  If  the  purchaser  had  paid  tardily, 
and  Croghan  or  his  heirs  had  laid  by,  and 
suffered  the  lands  sold  to  be  occupied  under 
the  sale,  without  interruption, -it  might  pre- 
sent oilier  considerations  not  necessary  to  be 
now  pursued. 

If  nothing  passed  by  the  deed,  the  Act  of  At- 
tained could  not  create  a  right,  once  in  ]x>x*f, 
but  never  vested,  or  revive  such  a  one  as  had 
been  lost  by  the  laches  of  the  party  in  whose 
favor  it  was  intended  to  operate,  prior  to  its 
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passing  ;  and  however  broad  and  comprehen- 
sive the  terms  of  the  act  might  be,  it  could  not 
affect  the  estate  in  question. 

By  the  verdict  it  is  found  that  the  sheriff 
returned  that  he  had  the  moneys  directed  to 
be  levied,  ready  "before  our  lord  the  king,  at 
the  day  and  place  within  contained."  The 
day  and  place  clearly  relate  to  the  return  day, 
and  to  the  court  then  held,  at  which  the  ven- 
ditioni  expoiuus  was  made  returnable,  and  could 
relate  to  no  other.  From  the  special  verdict 
it  appears  that  the  sheriff  had  seized  40,000 
acres  of  land  of  the  defendant  Croghan  ;  that 
he  sold  divers  parcels  of  it.  and,  among  others, 
to  Thomas  Jones  the  premises  in  question. 
There  is  no  fact  found  to  rebut  the  return, 
if  it  could  be  rebutted  or  traversed,  that  he 
had  the  money  ready  at  the  return  day  ;  and 
if  so.  the  debt  was  satisfied.  His  authority 
had  ceased,  and  the  execution  of  any  deed 
subsequent,  would  certainly  be  of  questionable 
validity  ;  for,  from  aught  that  appears,  the 
debt  might  have  been  satisfied  by  the  sale  of 
the  other  parcels.  That  the  return  was  not 
filed  till  1788,  does  not  destroy  its  relation  to 
the  return  day.  It  was  at  most  a  filing  nunc 
pro  tune ;  and  the  withholding  it  from  the 
proper  office  could  not  attach  any  legal  effect 
to  it,  but  such  as  it  would  have  had  if  it  had 
been  regularly  filed. 

This  leads  me  to  the  last  point,  whether  the 
Act  of  the  twenty-second  March,  1788,  de vest- 
ed the  lessors  interest? 

555*]  *It  appears,  from  its  terms,  to  have 
been  passed  upon  the  suggestion  and  prayer  of 
William  Peters.  It  was,  as  far  as  it  relates  to 
this  subject,  a  private  act.  It  has  no  saving 
of  the  rights  of  others  ;  but  its  professed  ob- 
ject is  to  convert  the  land  described  in  it 
and  in  the  sheriff's  deed  into  money  ;  to  ap- 
ply so  much  of  it  as  might  be  necessary,  to 
the  satisfaction  of  the  consideration  money, 
together  with  the  interest,  to  the  judgment 
creditors  of  the  said  George  Croghan,  or 
their  heirs  and  assigns,  according  to  the 
priority  of  their  respective  judgments  re- 
maining unsatisfied  ;  and  to  pay  the  overplus 
of  the  said  moneys,  if  any  there  were,  into 
the  treasury  of  this  State.  But  whether  the 
payment  into  the  treasury  was  made,  for  the 
ulterior  benefit  of  persons  interested,  or  as 
part  of  a  fund  vested  in  the  State,  by  the 
attainder  of  Jones,  is  not  expressed  ;  but  if 
for  the  latter  purpose,  it  must  evidently  have 
been  under  the  erroneous  opinion  that  the 
residuary  interest  of  Jones  had  so  vested. 

That  the  State  was  not  to  be  responsible,  is 
evident  from  the  section  expressly  imposing  a 
departure  from  the  usual  mode  of  conveyance 
of  forfeited  estates,  by  the  omission  of  the 
warranty. 

The  act,  for  the  reasons  assigned  by  the  Su- 
preme Court,  could  not  affect  Croghan's  prop- 
erty. It  is  not  its  professed  object ;  and  no 
legal  intendment  can  be  admitted  to  support  a 
construction  So  replete  with  injustice.  He  was 
a  stranger  to  the  act.  A  violation  of  private 
rights  by  legislative  acts  is  never  to  be  pre- 
sumed, and  a  decent  respect  to  that  branch  of 
the  government  of  the  State  must  ever  repel 
a  presumption  of  that  kind.  In  doubtful 
cases,  the  court  would  uniformly  give  a  con- 
suruction  consistent  with  the  provisions  of  the 
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constitution  ;  and  it  must  be  a  clear  and 
equivocal  intent,  which  the  court  would  not 
meet  with  the  most  liberal  construction,  in 
order  to  prevent  its  operating  to  the  prejudice 
of  private  right.  It  is  not  presumable  that 
the  Legislature  will  ever  be  guilty  of  such  a 
palpable  violation  *of  the  constitution.  [*55ft 
If  they  should  do  so,  it  may  present  an  inter- 
esting epoch  in  the  history  of  our  jurispru- 
dence ;  but  it  cannot  be  useful  to  anticipate 
it. 

The  present  case  is  that  of  a  private  act, 
passed  at  the  instance  of  the  parties,  to  remove 
embarrassments  in  the  arrangements  of  their 
interests  only,  which  cannot  affect  strangers, 
or  devest  the  rights  of  others  not  parties  or 
privies  to  it.  It  is  a  species  of  conveyance, 
which,  like  all  others,  the  parties  take  at  their 
peril. 

The  cautions  observed  by  the  British  Parlia- 
ment, with  respect  to  private  acts,  are  par- 
ticularly mentioned  by  Blackstone  (2  Bl. 
Com.,  345),  under  the  head  of  "Alienation  by 
Matter  of  Record."  Speaking  of  private 
statutes,  he  says,  "Acts  of  this  kind  are,  how- 
ever, carried  on  in  both  houses,  with  great 
deliberation  and  caution,  particularly  in  the 
House  of  Lords;  they  are  generally  referred  to 
two  judges,  to  examine  and  report  the  facts 
alleged,  and  to  settle  all  technical  forms.  Noth- 
ing, also,  is  done  without  the  consent,  expressly 
given,  of  all  parties  in  being,  and  capable  of 
consent,  that  have  the  remotest  interest  in  the 
matter,  unless  such  consent  shall  appear  to 
be  perversely,  and  without  any  reason,  with- 
held. And,  as  before  hinted,  an  equivalent 
in  money  or  other  estate,  is  usually  settled  upon 
infants  or  persons  not  in  esse,  or  not  of 
capacity  to  act  for  themselves,  who  are  to  be 
concluded  by  this  act  ;  and  a  general  saving  is 
constantly  added,  at  the  close  of  the  bill,  of  the 
rights  and  interests  of  all  persons  whatsoever, 
except  those  whose  consent  is  so  given  or  pur- 
chased, and  who  are  therein  particularly 
named,  though  it  has  been  holden,  that  even  if 
such  saving  be  omitted,  the  act  shall  bind  none 
but  the  parties." 

He  then  adds,  "A  law  thus  made,  though  it 
binds  all  parties  to  the  bill,  is  yet  looked  upon 
more  as  a  private  conveyance  than  as  the 
solemn  act  of  the  Legislature." 

*If  in  Great  Britain,  where  all  these  [*557 
precautionary  measures  are  taken  to  preserve 
the  interests  of  strangers,  private  acts  are  re- 
strained to  the  parties  only  who  are  evidenced 
to  be  such,  by  consent  to  them,  either  in  per- 
son, or  by  those  who  legally  manage  their 
concerns  for  them,  and  if,  when  the  sugges- 
tions on  which  the  act  is  passed  are  proved 
fraudulent,  a  court  of  chancery  will  relieve 
against  them,  which  is  there  well  settled,  the 
general  practice,  which  obtains  here,  with  res- 
pect to  the  passing  such  acts  generally,  on  the 
bare  suggestion  of  the  applicants,  affords  ad- 
ditional and  very  cogent  reasons  against  relax- 
ing such  restraints  ;  and  it  can  scarcely  be 
necessary  to  add,  to  devest  an  interest  of  a 
stranger  to  it,  is  contrary  to  the  clearest  dic- 
tates of  justice,  and  repugnant  to  the  consti- 
tution. 

Whenever  a  case  is  so  nicely  poised  as  to 
render  it  doubtful  which  of  the  parties  is 
legally  entitled  to  the  judgment  of  the  court, 
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considerations  of  hardship  may  be  mingled,  to 
aid  in  preponderating  the  scales  of  justice,  on 
one  side  or  the  other  ;  but  where  the  law  is 
clear,  it  must  prevail,  regardless  of  considera- 
tions of  that  kind.  We  sit  not  here  to  pass 
upon  the  personal  merits  of  the  parties  in 
controversy,  but  upon  their  rights  ;  nor  is  it 
imposed  on  the  court  to  inquire  what  ulterior 
remedies  are  in  the  reach  of  either.  They 
must  be  left  to  seek  them,  as  they  may  be  ad- 
vised, under  the  certain  assurance,  that  if 
there  is  a  right,  there  is  a  legal  remedy  to  en- 
force it.  The  imperious  duty  of  this  court, 
prescribed  by  the  solemnity  of  the  official  oath 
of  its  members,  is  to  decide  according  to  law. 

Every  view,  in  which  I  have  been  able  to 
place  this  subject,  concludes  to  the  affirmance 
of  the  judgment  of  the  Supreme  Court,  and  I 
am,  therefore,  for  affirming  it. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
558*]  that  the  judgment  *of  the  Supreme 
Court  be  affirmed  ;  with  double  costs  to  be 
taxed,  &c.,  and  that  the  record  be  remitted  to 
the  said  court. 

Judgment  affirmed. 

Affirming1— 2  Johns.,  248. 

Sheriff's  deed.  Cited  in-3  Cow.,  80 ;  4  Cow.,  725 ;  26 
Barb.,  401;  13  How.  Pr.,  12;  2  Sand.,  449;  101  Mass., 
416  :  54  Mo.,  284. 

Also  cited  in— 8  Cow.,  557 ;  23  Wend.,  291,  498 ;  5 
Hill,  230 ;  54  N.  Y.,  598 ;  41  N.  J.  L.,  122. 


WILLIAM  BRADSHAW.  JOHN  BRAD- 
SHAW,  JUN.,  AND  MARY  BRADSHAW, 
who  are*  Impleaded  with  JOHN  BRADSHAW 
and  NANCY  CROTHERS,  an  Infant,  by 
KENNETH  GORDEN,  her  Guardian,  Plaint- 
iffs in  Error, 

PATRICK  CALLAGHAN   AND  ANN,    HIS 
WIFE,  Defendants  in  Error. 

Petition  for  Partition —  What  must  Contain — 
Tenant  in  Common — Particular  Extate  Out- 
standing— Statute  Relating  to  Partition — 
Dower — Nonjoinder  in  Writ  of  Error — Judg- 
ment Affirmed  in  Part. 

In  a  petition  for  a  partition,  under  the  statute,  it 
Is  not  necessary  to  set  forth  the  riirlits  and  titles 
of  the  several  tenants,  at  large :  nor  is  it  neces- 
sary to  allege  the  seisin  of  the  ancestor  or  j>erson 
from  whom  the  parties  derive  title  ;  but  it  is  suffi- 
cient to  state,  in  general  terms,  that  each  tenant 
was  seised  of  his  part  or  share,  in  fee,-or  as  the  case 
may  be,  whether  such  seisin  be  acquired  by 
descent  or  purchase.* 

A  tenant  in  common  of  the  inheritance,  may 
maintain  partition,  notwithstanding  a  particular 
estate  is  outstanding.  And  when*  a  partition  wiis 
made  among  Several  heirs,  assigning  to  each  his 
portion  of  lands,  by  metes  and  bounds,  but  except- 
ing from  each  portion  one  third  thereof,  as  the 
dower  of  the  widow  of  the  ancestor,  it  was  held 
valid. 

The  statute  relative  to  partition  does  not  extend 
to  a  tenant  in  dower ;  but  the  estate  may,  neverthe- 
less, N>  divided  among  the  other  tenants,  nnd  a  par- 
tition, so  made,  is  good,  though  the  flower  of  the 
widow  is  exeepted  and  left  undivided. 

*In  a  proceeding  for  partition  the  petitioners 
must  allege  ami  prove  that  they  are  seised  in  com- 
mon and  show  a  present  actual  possession,  (,'lapp 
v.  Bromaghan,  9  Cowen,  MO. 
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A  widow's  dower,  not  being  within  the  purview 
of  the  act,  her  rights  cannot  be  affected  by  the 
partition,  nor  is  she  liable  for  any  part  of  the  costs 
and  expenses  of  making  the  partition. t 

Where  some  of  the  defendants  in  the  court  do  not 
join  in  bringing  the  writ  of  error,  it  seems  that  they 
ought  to  be  summoned  and  severed.* 

A  judgment  may  be  affirmed  in  part,  and  reversed 
in  part  .s 

Citations— Co.  Litt.,  131;  Stat.  31.  Hen.  VIII.,  ch. 
1 ;  Heath's  PI.,  5,  80 ;  Co.  Litt,,  tit.  Annuity,  49 ;  Noy, 
70 ;  18  Edw.  IV.,  1,  26  ;  5  Johns.,  80 ;  Vin.  Abr.,  tit. 
Partition,  S,  pi.  2 ;  Freem.,  227,  pi.  234 ;  3  Lev.,  84 ;  2 
Bac.  Abr.,  461 ;  4  Burr.  2021 ;  1  Str.,  188 ;  2  Str.,  934 ; 
1  Salk.,  312.  ' 

THIS  case  came  before  this  court  on  a  writ 
of   error  from  the  Supreme  Court,  on  a 
judgment  in  partition. 

From  the  record  it  appeared  that  the  de- 
fendants in  error  presented  their  petition,  under 
the  Act  for  the  Partition  of  Lands,  to  the  Su- 
preme Court,  in  which  they  stated  :  "  that 
James  Bradshaw,  late  of  Charlton,  in  the 
County  of  Saratoga,  and  State  of  New  York, 
deceased,  was  before  and  at  the  time  of  his 
death,  to  wit,  on  the  twentieth  day  of  April, 
1786,  seised  of  an  estate  in  fee  of  *and  [*559 
in  a  certain  lot  or  parcel  of  land,  situate,  lying 
and  being  in  the  town  of  Charlton,  in  the 
County  of  Saratoga  aforesaid,  bounded  on  the 
north  by  the  highway  leading  from  Charlton 
to  Ballston,  on  the  east  by  the  highway  lead- 
ing to  Schenectady,  on  the  south  by  a  lot  of 
ground  of  Abraham  North rup,  and  on  the 
west  by  lots  of  ground  of  Joseph  Brown,  Esq., 
Lucumus  Killers  and  John  Holme,  Jun.,  con- 
taining two  hundred  acres  ;  and  that  the  said 
James  Bradshaw,  on  the  twentieth  day  of 
April,  1786,  died  intestate,  leaving  a  widow 
and  issue,  without  having  made  any  disposi- 
tion, distribution  or  division  of  the  said  prem- 
ises, and  which  said  widow,  as  tenant  in 
dower,  is  entitled  to  the  one  third  part  of  the 
said  premises,  for  the  term  of  her  natural  life  ; 
and  that  the  petitioners,  together  with  William 
Bradshaw,  James  Bradshaw,  John  Bradshaw, 
John  Bradshaw,  Jun.,  Mary  Bradshaw  and 
Nancy  Crothers,  a  daughter  of  Mary  Crothers, 
the  wife  of  James  Crothers,  and  who  was  one 
of  the  daughters  of  the  said  James  Bradshaw, 
deceased,  are  seised  of  an  estate  in  fee.  as 
tenants  in  common,  and  owners  of  the  premises 
hereinbefore  mentioned,  in  the  respective  pro- 
portions following,  that  is  to  say,  the  said  Ann, 
the  wife  of  the  said  Patrick  Callaghan,  and 
one  of  the  daughters  of  the  said  James  Brad- 
shaw, deceased,  in  one  equal  undivided  eighth 
part  of  the  said  premises,  and  the  said  Patrick 
Callaghan,  as  the  purchaser  of  the  share  of 
James  Bradshaw,  Jun.,  one  of  the  sons  of 
Peter  Bradshaw,  deceased,  also  one  of  the 
children  of  the  said  James  Bradshaw,  de- 
ceased, and  of  Nancy,  widow  of  James  a 
daughter  of  the  said  Peter  Bradshaw,  de- 
ceased, and  of  Sally  Bradshaw,  also  one  of 
the  daughters  of  the  said  Peter  Bradshaw,  de- 
ceased, and  of  Margaret  Fit/.simmonds,  wife 

f  Ace.  Coles  v.  Coles,  15  Johns.,  319.  Hut  when 
the  husband  was  seised  as  joint  truant,  or  tenant  in 
common  of  land,  the  widow,  as  her  right  of  dower 
extends  only  to  an  undivided  part,  is  a  proper  party 
to  a  partition  among  the  several  joint  owners,  in. 

*Any  one  defendant  may  bring  error  separately, 
but  the  record  must  be  correctly  described  in  tin- 
writ,  as  to  parties.  Clupp  v.  Urnmaghan,  9  Cowen, 
304. 

IVitlc  Smith  v.  Jansen,  «n;>r«,  111. 
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of  Robert  Fitzsimmonds,  also  one  of  the 
daughters  of  the  said  James  Bradshaw,  de- 
ceased, and  of  Jane  Losie,  the  wife  of  Henry 
Losie,  one  of  the  daughters  of  George  Brad- 
shaw, deceased,  also  one  of  the  children  of  the 
oOO*]  said  James  Bradshaw,  deceased, *and  of 
Margaret  Comstock,  the  wife  of  Stephen  Coin- 
stock,  also  a  .daughter  of  the  said  George 
Bradshaw,  deceased,  and  of  George  Bradshaw, 
son  of  the  s:ii  1  George  Bradshaw,  deceased, 
and  of  Eli/.ubeth  Nichols,  wife  of  Isaac 
Nichols,  also  one  of  the  daughters  of  the  said 
George  Bradshaw,  deceased,  of  two  undivided 
eighth  parts,  and  two  thirds  of  an  eighth  part 
of  the  said  premises  ;  and  the  said  James  Brad- 
shaw, John  Bradshaw  and  Nancy  Crothers, 
respectively  of  an  undivided  eighth  part  there- 
of, and  the  said  William  Bradshaw,  of  one 
undivided  eighth  part  thereof,  and  as  the  pur- 
chaser of  the  share  of  James  Bradshaw,  one 
of  the  sons  of  George  Bradshaw,  deceased,  one 
of  the  children  of  the  said  James  Bradshaw, 
deceased,  also  the  undivided  sixth  part  of  an 
eighth  part  thereof  ;  and  the  said  John  Brad- 
shaw Jun.,  as  the  purchaser  of  the  share  of 
Mary  Wilson,  the  wife  of  Andrew  Wilson,  one 
of  the  daughters  of  the  said  George  Bradshaw, 
deceased,  of  an  undivided  sixth  part  of  an 
eighth  part  thereof,"  &c. 

On  affidavit  of  due  notice  to  the  parties,  a 
judgment  by  default  was  entered,  and  com- 
missioners appointed  to  make  partition  pursu- 
ant to  the  directions  of  the  statute.  By  the 
partition,  each  share  of  the  parties,  except 
Mary  Bradshaw,  the  plaintiff,  is  set  forth  by 
metes  and  bounds,  excepting  and  reversing 
out  of  each  share  one  equal  third  part  thereof 
to  be  taken  from  a  particular  part  of  such 
share  allotted,  in  severally,  as  the  dower  of 
Mary  Bradshaw. 

No  cause  being  shown  against  the  partition, 
it  was  confirmed  by  the  court,  and  the  parties 
were  adjudged  to  pay  their  respective  pro- 
portions of  the  costs  ;  and,  among  the  rest, 
Mary  Bradshaw,  the  tenant  in  dower,  was  di- 
rected to  pay  Patrick  Callaghan  and  his  wife 
eighty  dollars  and  ninety-six  cents,  being  the 
proportion  of  the  whole  costs  and  charges  at- 
tending the  partition,  according  to  her  right 
in  the  land,  &c. 

561*]  *The  errors  assigned  were  1.  That 
the  plaintiffs  below  have  not  set  forth,  in  their 
petition,  the  rights  and  titles  of  all  the  tenants 
iu  common  therein  named. 

2.  That  it  is  not  set  forth  in  the  said  petition 
that  the  several  persons  named  therein,  as  the 
children  and  grandchildren  of  James  Brad- 
shaw, deceased,  were,  at  the  time  of  present- 
ing the  said  petition,  or  of  the  several  pur- 
chases therein  mentioned,  the  only  children  and 
grandchildren   of  the  said   James  Bradshaw, 
deceased. 

3.  That  it  is  not  set  forth  in  the  said  petition 
that  the  several  purchases  therein  mentioned 
were,    at  the    time    of    presenting   the    said 
petition,  consummated  by  legal  conveyances, 
from  the  vendors  to  the  purchasers. 

4.  That  in  setting    off    and    allotting    the 
shares  of  each  of  the  several  tenants  in  com- 
mon, in  the  said  petition,  and  in  the  record 
aforesaid  named,  one  third  part  thereof  was 
excepted,  as  and  for  the  dower  of  Mary  Brad- 
shaw, the  widow  of  the  said  James  Bradshaw, 
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deceased,  which  third  parts  so  excepted,  are 
yet  undivided. 

5.  That  the  partition  is  not  conformable  to 
the  judgment  or  award  of  partition. 

6.  That   although    certain   portions   of  the 
shares  allotted  to  each  of  the  tenants  in  com- 
mon are  excepted,  as  and  for  the  dower  of  the 
said  Mary  Bradshaw,  the  widow  of  the  said 
James  Bradshaw,  deceased,  no  specific  share 
has  been  allotted  or  awarded  to  her,  as  her 
dower. 

7.  That  judgment  is  notwithstanding  ren- 
dered against  the  said  Mary  Bradshaw,  for  the 
full  third  part  of  the  costs,  charges  and  ex- 
penses of  the  said  partition,  and  against  the 
other  plaintiffs,  for  their  several  proportions  of 
the  residue  of  the  said  costs,  charges  and  ex- 
penses. 

As  the  cause  was  argued  in  the  absence  of 
the  reporter,  the  arguments  of  the  counsel  are, 
necessarily,  omitted. 

THE  CHANCELLOR.  The  writ  of  error,  in 
this  cause,  *has  brought  up  from  the  [*562 
Supreme  Court  a  judgment  in  partition. 

As  to  the  first  error  assigned.  At  common 
law,  coparceners  only  could  have  writ  of  par- 
tition. They  were  held  to  be  in  the  estate,  on 
the  seisin  01  their  ancestor,  and  all  the  co- 
parceners, collectively,  constitute  one  heir. 
(Co.  Litt.,  131.)  Hence  it  was  deemed  essential 
to  set  forth  the  seisin  of  their  ancestor,  under 
which  they  derived  their  right,  as  well  to  en- 
title them  to  the  writ,  as  to  show  their  re- 
spective proportions.  The  statute  of  31  Hen. 
VIII.,  ch,  1,  extended  the  remedy  to  tenants 
in  common  and  joint-tenants,  and  in  that 
statute  rights,  title  and  interest  are  used  as 
synonyma. 

Our  statute  directs  that  the  party  applying 
for  partition  shall  set  forth  the  'rights  and 
titles  of  all  the  parties  ;  and  this,  it  has  been 
contended,  imposes  it  on  the  party  applying 
for  partition,  to  set  forth  the  right  and  title  at 
large  of  all  the  parties  to  the  suit. 

This  statute  must  receive  its  construction 
from  the  terms  in  which  it  is  conceived,  ex- 
pounded by  the  ordinary  use  to  which  those 
terms,  in  legal  phraseology,  are  applied.  If 
that  application  has  been  uniform  and  dura- 
ble, it  will  certainly  aid  in  ascertaining  the  in- 
tent of  the  statute. 

In  an  action  for  an  annuity,  it  is  not  neces- 
sary to  set  forth  the  title  and  estate  of  the 
grantor,  but  only  that  he  did  grant  it. 
(Heath's  System  of  Pleading,  5  ;  Co.  Litt.,  tit. 
Annuity,  49.)  In  replevin,  a  defendant  may 
avow,  as  tenant  to  I.  S.  who  was  seised.  (Noy. 
70.)  A  feoffee  may  plead  that  A  was  seised 
and  did  enfeoff  him.  (Heath's  System  of 
Pleading,  80  ;  18  Edw.  IV.,  1,  26.)  In  eject- 
ment seisin  and  a  descent  cast  are,  prima 
fiacie,  evidence  of  right.  In  an  action  for  a 
rent-charge  the  form  of  deducing  the  defend- 
ant's privity  is,  that  the  premises  on  which 
the  rent  was  reserved  came  to  his  hands  by  as- 
signment, without  showing  how ;  and  in 
ejectment  the  proof  that  the  defendant 
*holds  under  the  same  title  with  the  f  *563 
lessor,  entitles  him  to  commence  his  deduction 
from  the  common  source. 

When  partition  could  only  be  had  by  co- 
parceners, they  were  connusant  of  each  other's 
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right  ;  and  thus  privity  attached  with  and  con- 
stituted an  essential  part  of  their  estate.  It 
is  not  so  with  tenants  in  common.  They  have 
a  unity  of  interest,  but  may  be  in  by  totally 
different  titles.  All  that  the  petitioners  were 
bound  to  maintain,  as  to  the  defendants,  was 
that  they  held  with  them,  as  tenants  in  com- 
mon, the  proportion  of  the  estate  described  in 
their  petition. 

In  analogous  cases  it  does  not  require  that 
the  title  should  be  spread  on  the  record.  The 
words  of  the  statute  may  as  well  be  satisfied, 
by  alleging  the  seisin  of  all  the  parties,  of  their 
different  portidns  simply,  which  constitutes 
their  title,  as  if  it  were  traced  from  the  State 
or  the  crown.  It  would  be  surcharging  the 
record  with  useless  matter,  and  impose  on  the 
plaintiff  in  partition,  in  all  cases,  a  hazardous, 
and,  in  many  cases,  an  impracticable  task,  to 
compel  him  to  set  forth  his  title  beyond  his 
own  seisin,  as  he  must  do  it  correctly,  or  fail 
in  sustaining  his  action.  The  general  allega 
tion  of  seisin,  I  therefore  think,  was  well 
enough.  § 

As  to  the  second  error  assigned.  If  my 
reasoning  on  the  first  point  is  correct,  it  con- 
cludes to  this  ;  for  if  the  allegation  that  James 
Bradshaw,  the  ancestor,  was  seised,  was  not 
essential  to  the  maintenance  of  the  action, 
then  it  is  surplusage,  and  may  be  rejected  as 
such,  and,  of  course,  cannot  vitiate.  The 
partition  may  be  maintained  on  the  seisin  of 
the  parties  generally,  and  that  is  alleged  with 
sufficient  certainty. 

So  as  to  the  third  point,  as  to  purchasers  ; 
for  whether  acquired  by  descent  or  purchase, 
is  perfectly  immaterial,  if  the  seisin  entitles 
the  party  to  maintain  a  writ  of  partition. 

As  to  the  fourth  and  sixth  errors  assigned, 
it  is  apparent  from  the  record  that  the  dower 
of  the  widow  was  left  in  statu  quo.  That  she 
564*]  is  not  included  in  the  description  of 
joint-tenant,  tenant  in  common  or  coparcener, 
to  which  classes  only  the  statute  extends  is 
certain.  She  is  of  consequence  not  affected 
by  the  partition.  She  holds  by  title  paramount, 
and  the  partition  was  confined  to  the  inherit- 
ance only  ;  and  so  was  the  opinion  of  the  Su- 
preme Court  (5  Johns.  Rep.,  80),  that  the 
partition  was  no  bar  to  her  recovery.  The 
dower,  therefore,  affected  every  part  of  the 
land  equally.  So  in  England,  the  word 
"  tenet,"  in  a  writ,  always  implies  tenant  of 
the  freehold  ;  and  if  one  be  disseised  by  an- 
other, no  writ  of  partition  lies.  (Vin.  Abr., 
tit.  Partition,  S,  pi.  2.)  So  when  dower  was 
brought  against  several  purchasers,  the  court 
directed  them  to  be  charged  proportionally 
(Freeman,  227.,  pi.  234);  for,  in  equity,  they 
must  be  equally  charged,  and  a  writ  of  dower 
will  lie  against  a  tenant  in  common,  before 
partition  made.  (3  Lev.,  84.) 

It  appears  to  me,  from  these  authorities,  and 
the  general  doctrine  respecting  partition,  that 
a  tenant  in  common  of  the  inheritance  may 
maintain  partition,  notwithstanding  a  particu- 
lar estate  is  still  outstanding.  The  actual  as- 
signment of  dower  might  have  required  a 
different  modification  among  the  parties  to  the 
partition,  had  the  assignment  preceded  it. 
But  here  it  must  have  been  subsequent,  and 
when  the  partition  was  made,  it  was  uncertain 
whether  it  would  ever  be  demanded.  If  it 
JOHNS.  IlKi'.,  8. 


was,  it  might  be  a  question  whether  all  the 
parties  holding  under  such  partition  could  be 
included  in  one  prcecipe.  If  they  could  not, 
each  must  respond  only  for  the  portion  he 
held.  If  they  could,  and  the  assignment  af- 
fected their  interests,  unequally,  they  had  a 
remedy  in  chancery. 

The  fifth  point  went  to  the  exclusion  of 
Mary  Bradshaw's  share,  the  omission  of  which 
it  was  alleged,  was  not  conformable  to  the 
judgment  or  award  of  partition.  The  judg- 
ment and  award  are,  however,  complete,  as  to 
the  parties,  who  held  the  inheritance,  and 
severs  their  *rights,  subject  to  the  [*56o 
dower,  and  within  the  foregoing  reasoning. 

As  to  the  seventh  error,  the  judgment 
against  Mary  Bradshaw  for  the  one  third  of 
the  costs  is  clearly  erroneous  ;  for  as  her  rights 
were  not  affected  by  it,  she  could  not  be  sub- 
ject to  costs  ;  and  it  may  well  be  doubted 
whether  she  was  a  necessary  party  at  all.  It 
has  been  attempted  to  be  shown,  by  affidavit, 
read  without  notice  to  the  opposite  party,  that 
she  has  died  during  the  pendency  of  this  suit 
in  error.  In  England  the  death  of  a  tenant 
does  not  abate  a  suit  in  partition.  Here  it 
may  be  otherwise,  but  the  fact  has  not  been 
regularly  brought  up,  and  it  cannot  be  neces- 
sary to  examine  it.  This,  however,  only  af- 
fects a  part  of  the  judgment ;  and  this  court 
are  required  not  only  to  reverse  an  erroneous 
judgment,  but  to  render  such  a  judgment  as 
the  court  below  ought  to  have  done.  In  this 
case,  if  the  judgment  with  respect  to  Mary 
Bradshaw  should  be  deemed  erroneous,  and  if 
this  affected  the  whole  judgment,  so  as  legally 
to  impose  it  on  the  court  to  reverse  it,  or  so  to 
modify  it  in  tolo,  as  to  render  a  judgment  ac- 
cording to  the  rights  and  justice  of  the  case, 
it  must  affect  all  the  parties  to  the  suit  below, 
all  of  whom  are  not  here  ;  for,  to  render  com- 
plete justice,  the  judgment  of  the  court  ought 
to  exempt  the  widow  from  the  payment  of  the 
costs  adjudged  against  her  ;  and  to  apportion 
it  among  the  other  parties  in  proportion  to 
their  several  interests.  But  James  Bradshaw 
and  John  Bradshaw  were  also  defendants  in 
the  court  below,  who,  it  seems  to  me,  as  they 
have  not  joined,  ought  to  have  been  sum- 
moned and  severed  ;  for  if  that  is  not  the  rule, 
the  plaintiff  in  the  court  below,  though  the 
judgment  should  be  affirmed,  might  be  har- 
assed and  delayed  by  several  successive  writs 
of  error.  (2  Bac.  Abr.,  461.)  But  so  far  as 
respects  the  costs  adjudged  against  Mary  Brad- 
shaw, she  and  the  defendants  are  the  only 
persons  interested  ;  for  the  judgment  is,  "that 
the  said  Mary  Bradshaw  pay  to  the  said  Pat- 
rick Callaghan  and  *Ann,  his  wife,  [*£»OO 
eighty  dollars  and  ninety-six  cents,  being  the 
proportion  of  the  whole  costs  and  charges  at- 
tending the  partition  aforesaid,  according  to 
her  right  in  the  lands  and  tenements  aforesaid. " 

That  a  judgment  may  be  reversed  in  part, 
and  affirmed  in  part,  where  different  mat- 
ters of  the  judgment  are  distinguished, 
is  clear.  (4  Burr.,  2021;  1  Str.,  188:2 
Str.,  934;  1  Salk.,  312.)  Here  there  is  n 
distinct  judgment ;  and  I  am,  accordingly. 
|  of  opinion  that  the  inclement,  as  to  the  costs 
adjudged  against  Mary  Bradshaw,  be  re- 
I  versed,  and  that  the  plaintiffs,  as  to  the  resi- 
i  due,  go  without  day. 
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This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be  re- 
versed, so  far  forth  as  respects  the  costs  there- 
by adjudged  to  be  paid  by  Mary  Bradshaw,  to 
the  said  Patrick  Callaghan  and  Ann,  his  wife, 
and  that  as  to  the  residue  of  such  judgment, 
that  the  plaintiffs  go  thereof  witL  out  day  ;  and 
that  the  record  be  remitted,  &c. 

Reversing— 5  Johns.,  80. 

Partition— Cited  in— 15  Johns.,  321 :  9  Cow.,  565 ;  1 
Sand,  Ch.,  200  :  1  Barb.,  564 ;  2  Leg.  Obs.,  408. 

Judgment  a/firmed  or  reversed  in  part— Cited  in— 
12  Johns.,  434":  5  Wend.,  341 ;  16  Wend.,  52 ;  6  N.  Y., 
.89 ;  4  Rob.,  606 ;  38  Ind.,  428. 


THOMAS  WATERS,  Appellant, 

V. 

EZEKIEL  TRAVIS,  Respondent. 

Irregularity  —  Service    of    Rule  —  Respondent 
Poor — Att'y  Assigned — Defaults. 

A  copy  of  the  rule  to  answer  the  petition  of  ap- 
peal, or  to  join  in  error,  or  notice  thereof,  must  be 
served  on  the  solicitor  of  the  respondent,  or  on  the 
attorney  for  the  'dof endant  in  error ;  and  in  case  no 
solicitor  or  attorney  be  employed,  the  service  of 
the  rule  or  notice  must  be  on  the  respondent,  or  de- 
fendant in  error,  personally. 

Where  a  decree  of  reversal  had  been  entered  by 
•default,  without  service  of  a  copy,  or  notice  of  the 
rule  to  answer  the  petition  of  appeal,  the  decree 
was  set  aside  for  irregularity,  although  the  decree 
had  been  entered  up,  and  the  record  remitted. 

Whether  this  court  will  hear  arguments  ex-parte, 
or  enter  a  decree  by  default,  as  of  course,  quaere. 

Where  a  respondent  presented  a  petition  to  the 
<?ourt,  stating  that  he  was  poor,  and  unable  to  em- 
ploy counsel,  the  court  assigned  him  counsel. 

TT'EBRUARY  26,  1831.—  Mr.  Riggs,  counsel 
J-  for  the  appellant,  stated  that  the  cause 
had  been  set  down  for  hearing  on  this  day, 
and  that  the  respondent  had  not  answered  the 
petition  of  appeal,  pursuant  to  the  rule  en- 
tered for  that  purpose,  according  to  the  prac- 
567*]  tice  of  the  court ;  *and  that  as  the  re- 
spondent did  not  appear  in  person,  or  by 
counsel,  to  argue  the  cause,  he  prayed  that 
the  cause  might  now  be  heard  ex-parte. 

THE  COURT.  We  do  not  hear  arguments 
-ex-parte,  and  the  appellant  must  take  a  judg- 
ment by  default. 

On  motion  of  Mr.  Riggs,  it  was  thereupon 
ordered,  adjudged  and  decreed  that  the  decree 
of  the  Court  of  Chancery  be  reversed ;  and 
that  the  bill  of  complaint  of  the  said  Ezekjel 
Travis,  in  the  Court  of  Chancery,  be  dismissed  ; 
and  that  he  pay  to  the  appellant  the  costs  in 
the  Court  of  Chancery  to  be  taxed,  and  that 
the  record  be  remitted,  &c. 

[MARCH  4.]  The  petition  and  affidavit  of 
the  respondent  were  read,  stating  that  he  was 
poor,  and  unable  to  procure  counsel  to  attend 
-at  Albany,  to  argue  the  cause  in  his  behalf, 
«fcc. ;  that  no  rule  or  order  of  this  court  had 
been  served  upon  him,  and  that  he  had  re- 
ceived no  notice  of  the  proceedings  on  the 
part  of  the  appellant. 

The  Court  thereupon  ordered  that  the  de- 
cree which  had  been  entered  by  default,  should 
be  reconsidered  ;  and  that  all  further  proceed- 
ings on  the  part  of  the  appellant  should  be 
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stayed,  until  the  further  order  of  the  court. 
Counsel  were  also  assigned  for  the  respondent. 

[MARCH  18.]  Mr.  J.  Duer,  for  the  respond- 
ent, moved  to  set  aside  the  judgment  by  de- 
fault, entered  in  this  cause,  on  the  ground  of 
irregularity.  He  said  it  was,  as  he  understood, 
the  practice  of  the  House  of  Lords  in  England 
to  hear  arguments  ex-parte,  and  not  to  give 
judgment,  of  course,  by  default ;  but  there 
were  other  reasons  why  this  court  should  not 
allow  of  such  judgments  ;  for  the  constitution 
and  rules  of  this  court  require  the  Chancellor, 
in  every  case  of  appeal,  and  *the  judges  ]*568 
of  the  Supreme  Court,  in  every  case  on  writ 
of  error,  to  assign  the  reasons  of  their  judg- 
ment. This  court,  then,  cannot  reverse  the 
judgments  or  decrees  of  those  courts,  without 
hearing  the  reasons  on  which  they  were  found- 
ed. And  it  might  have  been,  that  in  this  case, 
had  this  court  heard  the  Chancellor's  reasons, 
they  would  have  affirmed  the  judgment,  even 
on  the  ex-parte  argument  of  the  appellant ; 
and  he  insisted  on  the  unreasonableness  and 
injustice  of  the  practice  of  giving  judgment 
by  default,  as  of  course,  in  this  court.  It  ap- 
peared, also,  by  one  of  the  printed  rules  of 
the  court,  that  where  a  defendant  in  error,  or 
respondent,  has  not  appeared  by  attorney,  or 
solicitor,  that  all  rules  and  notices  must  be 
served  on  him  in  person. 

Mr.  Riggs,  contra,  said  that  the  decree  of  re- 
versal, which  had  been  taken  by  default,  in 
this  cause,  had  been  entered  up,  and  the  re- 
mittitur  taken  out  of  the  court,  before  the 
order  was  entered  to  stay  further  proceedings  ; 
and  he  submitted  whether  this  court,  possess- 
ing only  an  appellate  jurisdiction  could  now 
have  any  further  power  over  the  cause,  when 
the  record  had  been  sent  back  to  the  Court  of 
Chancery.  In  the  case  of  Dean  v.  Secord,  in 
1800,  this  court  decided  that  after  remittitur 
was  taken  out  of  court,  it  was  too  late  to  cor- 
rect any  error,  even  in  its  own  judgment  ;  as 
the  cause  was  then  out  of  the  power  of  the 
court.  He  read  an  affidavit,  stating  that  he 
served  a  copy  of  the  petition  of  appeal  on  the 
respondent's  solicitor  and  counsel,  in  New 
York,  to  whom  he  gave  notice  of  the  exhibi- 
tion of  the  petition  of  this  court ;  and  was 
informed  by  the  counsel  that  he  should  not 
attend  this  court  during  this  session  ;  but  could 
not  learn,  from  inquiry,  that  the  respondent 
had  employed  anyone  to  appear  for  him  in 
this  court. 

He  said  that  according  to  the  practice  of  the 
court,  as  he  had  understood  it,  from  the  de- 
cision in  the  case  of  Nemn  v.  Belknap,  and 
other  causes,  a  copy  or  notice  of  *the  [*5O9 
rule  to  answer  the  petition  of  appeal,  or  to 
join  in  error,  need  not  be  served.  The  rule  of 
ourt,  which  had  been  cited,  provided  only  for 
the  case  in  which  a  service  of  a  rule  or  order 
was  requisite ;  but  in  the  present  case  the  ser- 
vice was  not  necessary,  and  it  was  not  the 
practice  to  employ  an  attorney  or  solicitor  in 
ihis  court. 

[MARCH  19.]  Per  Curiam.  Ordered  that 
he  decree  in  this  cause  be  set  aside  for  irreg- 
ularity. 

Cited  in— 2  Wend.,  223;  4  Wend.,191 ;  15  Abb.,  N.  S., 
114. 

JOHNS.  REP.,  8. 
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IS. 

THE  PHCENIX  INSURANCE  COMPANY. 

Marine  Insurance — Warranty — Not  to  Aban- 
don if  Captured  until  Six  Months  after  Notice, 
<fee. — Construction — Capture — Compromise  by 
Master  —  Abandonment  —  Master  Agent  of 
Both  Parties — Postponement  of  Right  to  Aban- 
don— Relation. 

Policy  of  insurance  on  goods  from  New  York  to 
Tonningen,  "  warranted  not  to  abandon  if  detained 
or  captured,  until  six  months  after  notice,  unless 
previously  condemned,  nor  if  refused  admittance 
or  turned  away,  but  may  proceed  to  another  near 
open  port." 

During  the  voyage,  the  vessel  was  boarded  by 
British  cruisers,  who,  after  examining  her  papers, 
allowed  her  to  proceed.  She  was  afterwards  capt- 
ured, on  the  31st  March,  by  a  French  privateer,  and 
carried  into  Calais.  The  vessel  and  cargo  were  libeled 
in  the  Council  of  Prizes  at  Paris.  The  master  was  ad- 
vised by  counsel,  by  the  American  Consul-General 
and  agent  of  prizes,  and  by  the  American  minister, 
that  the  property  would  certainly  be  condemned, 
under  the  Berlin  and  Milan  decrees,  and  that  he 
ought  to  attempt  a  compromise  with  the  captors. 
The  master  made  a  compromise,  and  on  being  paid 
about  one  fourth  of  the  value  of  the  vessel  and  cargo, 
he  abandoned  them  to  the  captors. 

The  insured  received  advice  of  the  capture  on  the 
3«th  May,  and  gave  immediate  notice  thereof  to  the 
insurers,  and  on  the  26th  November  made  an  aban- 
donment for  a  total  loss. 

The  compromise  was  made  on  the  26th  July,  by 
the  master,  who  was  part  owner  of  the  ship,  and  he 
acted  Ituna.  fide,  and  for  the  benefit  of  all  concerned, 
but  without  any  express  authority,  and  his  acts 
were  not  adopted  or  ratified  by  the  insured.  It  was 
held  that  the  master  was,  from  necessity,  the  agent 
of  both  parties,  and  his  acts  could  not  prejudice 
either ;  that  the  capture  created  a  valid  cause  of 
abandonment ;  that  the  written  clause  merely  sus- 
pended the  exercise  of  the  right  for  six  months,  or 
until  a  condemnation,  and,  at  the  expiration  of 
that  time,  the  abandonment  being  duly  made,  had 
relation  back  to,  and  took  effect  from  the  capture, 
as  a  technical  total  loss. 

Citation— Doug.,  231. 

THIS  was  an  action  on  two  policies  of  in- 
surance on  goods  laden  on  board  of  the 


ship  Governor  Gore,  Waddle,  master,  on  a 
voyage  from  New  York  to  Tonningen  ;  "  war- 
ranted American  property,  proof  to  be  re- 
quired here  only;  also,  not  to  abandon,  if  capt- 
ured, until  six  months  after  notice,  unless 
previously  condemned,  nor  if  refused  admit- 
tance or  turned  away,  but  may  proceed  to  an- 
other near  open  port.* 

*At  the  trial  the  interest  of  the  plaintiffs  [*2 
was  admitted,  and   that  the  ship  and  goods 
were  American,  and  duly  documented.     The 
ship  sailed  OD  the  voyage  the  21st  February, 
1810.     On  the  twenty-fourth  March  she  was 
met  by  a  British  cruiser,  who  examined  her 
papers  and  permitted  her  to  proceed  ;  and  was 
again  met  by  another  British  cruiser,  on  the 
thirty-first   March,  who  permitted  her  to  pro- 
ceed, after  examining  her  papers.     She  was, 
afterwards,    on    the  thirty-first  March,  capt- 
ured by  a  French  privateer  and  carried  into 
Calais.     The  ship  and  cargo  were  libeled   in 
the  Imperial  Council  of  Prizes  at  Paris,  under 
j  the  Berlin  and  Milan  decrees,  and  the  captors 
!  demanded  a  condemnation  :  1.  Because,  since 
|  those  decrees,  the  ship  had  made  a  voyage  to 
j  England.     2.  Because  she  had   submitted  to 
!  two  visits  from  English  vessels  of  war.     3.  Be- 
(  cause  the  certificates  of  orierin  on  board  were 
I  irregular.     The  captain  caused  a  claim  to  be 
put  in  by  the  American  Consul-General  and 
agent  of  prizes  at  Paris,  in  behalf  of  the  own- 
ers.    The   counsel   consulted  by  the    master 
were  of  opinion  that  the  ship  and  cargo  would 
|  certainly  be  condemned,  under  the  Berlin  and 
I  Milan   decrees  ;     and   the  American   Consul- 
i  General,  by  letter,  and  afterwards,  personally, 
advised  the   captain   to   make  a  compromise 
with  the  captors,  as,  in  his  opinion,  the  prop- 
erty would  certainly  be  condemned.       The 
same    opinion    and  advice    were   also    given 
to  the  master    by   the  American   minister  at 
Paris.       The    American    consul,     at    Calais, 
also    advised     the    captain    to    compromise, 
with    the    captors   and  save  as  much   as   he 


NOTE.— Marine  insurance-- Ahandtmme nt-  War- 
ranty rwt  to (timndon  firr  a  certain  time— Compromise 
l>y  master  with  captor*. 

A  warranty  not  to  nlinmlon  for  a  certain  time 
merely  suspends  the  exercise  of  the  right  to  aban- 
don, and  the  abandonment  when  made  relates  buck 
to  the  time  of  the  loss.  Lovcring  v.  Mercantile  Ins. 

JOHNS.  REP.,  9. 


Co.,  12  Pii-k.,  348.    See,  also,   Sun   Ins.  Co.  v.  Hall. 
104  Mass..  507. 

When-  the  master,  a  part  owner,  compromised 
with  the  captors,  prudently  and  Itona  fldt  while  act- 
Ing  tx  nrcrxxitatf,  his  act  Was  mistained.  Waddell  v. 
Columbian  Ins.  Co.,  10  Johns.,  01.  See.  also,  Radcliff 
v.  Coater,  Hoff.  Ch.,  98. 
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could.  The  master  being  thus  advised 
by  all  the  persons  he  consulted  that  the 
property  must  inevitably  be  condemned,  and 
that  he  ought  to  attempt  a  compromise,  made 
overtures  to  the  captors  for  that  purpose  ;  and 
to  induce  them  to  favorable  terms,  he  repre- 
sented to  them  that  he  would  prove  that  the 
capture  was  made  by  the  privateer,  while  un- 
der British  colors,  contrary  to  the  laws  of 
France,  in  consequence  of  which  the  proceeds 
of  the  prize  would  be  taken  wholly  by  the 
government.  A  written  agreement  was  made 
on  the  25th  July,  1810,  between  the  master 
and  the  captors,  by  which  the  latter  stipulated 
to  pay  fifty  thousand  francs,  provided  it 
should:  be  ratified  by  the  Council  of  Prizes,  and 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
ship  and  cargo,  and  the  master  ceded  and 
abandoned  them  to  the  captors.  By  a  private 
agreement  with  the  captain,  the  captors  were 
to  pay  fourteen  thousand  francs  more.  The 
public  contract  having  been  ratified  by  the 
Council  of  Prizes,  both  sums  were  paid  to  the 
master.  The  plaintiffs  and  defendants  both 
refused  to  receive  the  money,  which  amounted 
3*]  to  about  twenty -five  *per  cent,  on  the  ship 
and  cargo  ;  and  the  same  remained  ready  to  be 
paid  to  whoever  should  be  entitled  to  receive 
it.  In  making  this  compromise,  the  master 
acted  entirely  with  the  knowledge  and  advice 
of  the  American  Consul-General  and  agent  of 
prizes ;  and  of  the  American  minister,  the 
former  of  whom  signed  the  contract  with  the 
captors.  The  plaintiffs  had  no  agent  or  con- 
signee at  Calais  ;  and  the  goods  were  not  con- 
signed to  the  master,  nor  had  he  any  other  au- 
thority, in  relation  to  them,  than  what  resulted 
from  his  being  master  of  the  ship. 

It  was  admitted  that  the  master,  who  was 
owner  of  one  fourth  of  the  ship,  acted  through- 
out in  good  faith,  and  in  a  manner  which  he 
believed  to  be  for  the  interest  of  all  concerned, 
and  without  knowledge  of  any  insurance  hav- 
ing been  made. 

Advice  of  the  capture  was  received  by  the 
plaintiffs  on  the  26th  May,  1810,  and  on  the 
same  day  they  gave  notice  thereof  to  the  de- 
fendants, and  on  the  twenty-sixth  November 
made  an  abandonment  to  them  of  the  prop- 
erty. The  defendants  refused  to  accept  the 
abandonment,  supposing  themselves  discharg- 
ed by  the  act  of  the  master  in  ceding  the 
property  to  the  captors,  before  the  plaintiffs 
had  a  right  to  abandon. 

A  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  above  facts.  It  was  agreed  that  if 
the  court  should  be  of  opinion  that  the  plaint- 
iffs were  entitled  to  recover,  the  amount  should 
be  liquidated  by  two  persons  to  be  appointed 
by  the  court  ;  and  that  either  party  might  turn 
the  case  into  a  special  verdict. 

Mr.  P.  A.  Jay,  for  the  plaintiffs.  A  master 
acting  bonafide,  for  the  interest  of  all  concern- 
ed, cannot,  by  his  acts,  vacate  the  policy.  In 
the  case  of  Jurnel  &  Desobry  v.  The  Marine 
In.  Co.,  7  Johns.  Rep.,  412,  a  compromise 
made  by  the  master,  after  an  abandonment, 
did  not  affect  the  right  of  the  insured  to  re- 
cover for  a  total  loss.  The  question  now  is, 
whether  such  a  compromise,  made  before  an 
abandonment,  can  alter  or  prejudice  the  rights 
of  the  insured.  It  is  for  the  interest  of  all 
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parties  that  the  master  should  have  the  power 
to  act  for  the  benefit  of  all  concerned.  At  the 
time  of  the  capture,  the  master  was,  by  law, 
the  agent  of  both  parties,  and  a  joint  agent 
cannot,  by  his  acts,  change  the  relation  of  his 
principals,  or  vary  their  rights. 

Again,  by  the  capture,  the  right  of  abandon- 
ment become  vested,  and  must  continue,  until 
devested  by  a  restoration  of  the  property,  or 
by  some  act  of  the  insured,  or  their  authorized 
agent.  It  *cannot  be  pretended,  in  this  [*4 
case,  that  the  plaintiffs  had  any  control  over 
the  master,  who  was  necessarily  as  much  the 
agent  of  the  defendants  as  of  the  plaintiffs.  (2 
Caines,  301  ;  W.  Bl.,  313.)  Itisadmitted  that 
he  acted  in  good  faith.  Will  it  be  said  that  he 
acted  ignorantly  or  foolishly  ?  It  is  enough 
that  he  acted  according  to  his  best  judgment, 
and  the  best  advice  which  could  be  obtained. 
(1  Term  Rep.,  608,  and  note,  Plantamour  v. 
Staples;  Milh  v.  Fletcher,  Doug.,  231.)  Can 
it  be  said  that,  under  the  circumstances  of  the 
case,  he  did  not  act  well  ? 

It  may  be  said  that  the  plaintiffs  could  make 
no  abandonment,  because,  having  parted  with 
all  their  property,  they  had  nothing  to  aban- 
don. If  so,  then  an  act  of  abandonment  was 
equally  unnecessary  as  if  the  vessel  had  been 
wholly  lost  at  sea.  But  an  abandonment 
relates  back  to  the  time  of  capture.  The 
clause  in  the  policy  merely  suspends  the  ex- 
ercise of  the  right  of  abandonment  for  six 
months. 

It  will,  perhaps,  be  said  that  the  defendants 
have,  by  the  compromise  with  the  captors, 
been  deprived  of  their  right  to  claim  compen- 
sation from  the  French  government ;  but  as 
the  compromise  was  ratified  by  the  Council  of 
Prizes,  any  claim  against  the  government  must 
remain  unimpaired. 

Messrs.  Hoffman  and  T.  A.  Emmet,  contra. 
This  is  the  first  of  a  new  class  of  cases  on  the 
subject  of  compromises.  The  cases  to  be  found 
in  the  books  are  different,  and  the  doctrine  de- 
rived from  them  cannot  be  applicable  to  the 
present  case.  The  plaintiffs  demand  a  total 
loss,  and  if  they  cannot  recover  for  that,  they 
are  entitled  to  nothing.  In  Berens  v.  Rucker, 
and  the  other  cases  of  compromise,  which 
have  been  cited,  the  insurers  were  held  liable 
to  pay  the  charge  of  a  compromise,  bona  fide 
made,  to  prevent  condemnation,  or  to  avoid  a 
greater  expense.  The  compromise  was  to  save 
or  regain  possession  of  the  property,  not  to 
abandon  it  to  the  captors.  The  insured,  or  the 
master,  acted  under  the  clause  in  the  policy, 
which  permits  them  to  labor,  &c.,  for  the 
preservation  of  the  property.  This  clause  fur- 
nishes the  true  test  of  the  master's  authority  ; 
and  while  he  acts  for  its  preservation,  a  com- 
promise made  in  good  faith,  for  that  purpose, 
is  binding  on  the  insurers  ;  but  where  the 
compromise  is  made,  not  to  save  or  recover 
the  property,  but  for  its  loss,  beyond  the  pos- 
sibility of  restoration,  it  cannot  come  within 
the  scope  of  the  authority  given  by  that  clause. 

Prior  to  an  abandonment,  or  a  valid  cause 
of  abandonment,  the  master  cannot,  by  his 
acts,  turn  a  partial  into  a  total  loss,  nor  a  total 
into  a  partial  loss.  Insurers  are  not  answer- 
able for  the  mistakes  *or  faults  of  the  mas-[*5 
ter,  prior  to  an  abandonment,  nor  for  any 
errors  of  judgment. 
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Then,  whose  agent  was  the  master  ?  If  he 
was  the  agent  of  neither,  then  the  insurers  are 
not  responsible  for  his  acts  ;  and  admitting  he 
was  the  joint  agent  of  both  parties,  and  acted 
beyond  the  scope  of  his  authority,  though 
bonafide,  still  the  question  recurs,  and  always 
must  recur,  are  the  insurers  answerable  ? 

To  ascertain  the  time  when  the  master  be- 
comes the  agent  of  the  insurers,  we  must  fix 
the  time  when  the  property  was  transferred  to 
them.  Until  the  property  is  actually  trans- 
ferred, or  the  insured  have  a  right  to  transfer 
it,. the  property  cannot  be  said  to  belong  to  the 
insurers,  and  the  master  cannot  be  their  agent 
in  respect  to  it. 

Then,  what  is  the  true  construction  of  the 
clause  in  the  policy,  which  says  that  the  in- 
sured shall  not  abandon,  in  case  of  capture  or 
detention,  until  after  six  months,  or  until  after 
condemnation  ?  It  is  true  that  an  abandon- 
ment relates  back  to  the  just  cause  of  such 
abandonment ;  but  it  is  begging  the  question, 
in  this  case,  to  say  that  the  capture  was  the 
just  cause  of  abandonment.  By  this  agree- 
ment of  the  parties,  no  right  to  abandon,  in 
case  of  capture  or  detention,  could  exist  until 
after  a  condemnation,  or  a  detention  for  six 
months.  It  is  not  capture  alone  that  gives  the 
right  to  abandon,  but  there  must  also  be  a  con- 
demnation or  detention  for  six  months.  The 
contract  in  this  clause  is  explicit  that  the  in- 
surers are  not  to  be  answerable  for  a  capture 
or  detention  which  does  not  last  six  month,  or 
is  not  followed  by  a  condemnation.  If  the 
vessel  is  released  before  the  end  of  six  months, 
the  capture  or  detention  is  a  nullity.  No  tech- 
nical total  loss,  and,  consequently,  no  right  of 
abandonment,  can  exist  until  after  a  detention 
of  six  months,  or  a  condemnation.  Then,  un- 
til the  contingency  happens  which  gives  the 
right  of  action  against  the  insurers,  and  fixes 
the  rights  of  the  parties,  the  master  cannot  be 
deemed  the  agent  of  the  insurers,  or  cf  both 
parties,  by  necessity.  But  previous  to  such 
event,  the  master  transferred  the  property  to 
the  captors.  If  the  plaintiffs  had  done  this, 
surely  they  could  not  claim  for  a  total 
loss.  .  The  case  of  Jumel  &  Desobry  v.  The 
Marine  Inn.  Co.  is  not  applicable  to  the  present 
case. 

This  is  not  the  case  of  a  compromise,  by 
way  of  ransom,  like  those  which  have  been 
cited  ;  it  is  an  agreement,  by  way  of  sale  or 
transfer  of  the  property  to  the  captors. 

The  property  was,  in  fact,  sold,  and  the 
<J*1  capture  and  arrest  *withdrawn  and  at  an 
end  several  months  before  the  abandonment 
was  made.  There  was  a  complete  relinquish- 
ment  of  the  subject — an  abandonment  of  the 
voyage.  The  voyage  was  broken  up,  not  by 
reason  of  a  peril  insured  against,  as  in  the  case 
of  Mill*  v.  Fletcher,  but  by  a  sale  of  the  sub- 
ject. When  the  abandonment  was  afterwards 
made,  the  defendants  had  a  right  to  say  to  the 
plaintiffs,  "the  policy  is  at  an  enn.  The 
property  has  been  sold  by  the  master,  and  the 
vovage  abandoned." 

tf  capture  alone  does  not  furnish  a  valid 
cause  of  abandonment,  then  this  case  is  not  to 
be  distinguished,  in  principle,  from  that  of 
Oraiff  v.  The  United  In*.  Co.,  6  Johns.  Kcp., 
226.  There  is  no  difference  between  the  aban- 
donment of  the  property,  for  fear  of  a  con- 
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demnation,  and  an  abandonment  of  the  voyage 
for  fear  of  capture. 

Again, the  master  had  no  right  to  deprive  the 
parties  of  any  claim,  through  the  government, 
for  a  restoration  of  the  property.  It  is  well 
known  that  many  vessels  captured  under  the 
Berlin  and  Milan  decrees  have  been  restored. 
By  the  compromise,  all  ground  for  a  claim  to 
restoration  has  been  taken  away.  There  has 
been  a  complete  relinquishment  of  the  rights 
of  the  parties  ;  and  the  insurers  were  entitled 
to  have  the  right  to  a  chance  of  restoration, 
transferred  to  them  by  the  abandonment. 

Mr.  Harison,  in  reply.  When  new  cases 
arise,  and  the  principles  of  former  decisions 
are  applicable,  the  court  will  make  the  appli- 
cation ;  and  if  new  principles  of  decision  must 
be  resorted  to,  the  court  will  lay  them  down. 
The  French  decrees  are  new  and  unprecedent- 
ed, and,  by  those  decrees,  this  vessel  and  her 
cargo,  sailing  lawfully  and  innocently,  as  a 
neutral,  must  have  inevitably  been  condemned 
for  having  been  visited  by  a  British  cruiser. 
The  prize  courts  of  France,  sitting  and  acting 
under  those  decrees,  were  bound  to  condemn 
the  property,  and  leave  the  injured  party  to 
seek  redress  through  his  own  government. 
There  would  be  the  same  ground  for  a  re- 
clamation against  the  government,  in  this  case 
as  in  every  other  arising  under  the  law  of 
nations. 

It  was  a  matter  of  indifference  to  the  master 
whether  the  French  government  or  its  citizens 
got  the  property,  since  the  condemnation  was 
certain.  He  made  the  best  use  of  circumstances 
to  compromise  with  the  captors,  and  save  a 
plank  from  the  general  wreck. 

The  principle  which  is  to  govern  in  this  case 
does  not  arise  out  of  the  clause  in  the  policy, 
giving  the  insured  leave  to  labor  for  *the  [*7 
safety  and  preservation  of  the  property.  It 
arises  from  the  power  resulting  to  the  master, 
from  necessity,  to  act  for  the  benefit  of  all  con- 
cerned, and  his  acts,  done  bona  fide,  are  bind- 
ing on  all.  Does  the  right  to  ransom  or  com- 
promise, after  capture  or  abandonment,  result 
from  the  general  clause  in  the  policy  ?  In 
Berem  v.  Rucker  that  clause  is  not  alluded  to. 
It  is  put  on  the  broad  ground  of  the  necessity 
of  the  case,  arising  from  the  situation  in  which 
the  property  was  placed. 

The  cases  of  ransom  proceed  on  the  same 
principle,  and  are  perfectly  analogous.  A 
ransom  may  be  made  either  by  agreement  to 
pay  a  sum  of  money  for  the  whole  of  the  prop- 
erty, or  that  the  captors  should  retain  a  part, 
and  release  the  residue. 

The  written  clause  in  the  policy,  as  to  an 
abandonment,  merely  suspends  the  exercise  of 
the  right,  and  leaves  the  parties,  in  every  other 
respect,  precisely  in  the  same  situation  as  if  no 
such  clause  had  been  inserted.  Can  it  be  pre- 
tended that  everything  which  intervenes,  dur- 
ing the  six  months,  is  to  be  at  the  risk  of  the 
insured?  If  within  the  six  months  the  property 
is  restored,  so  that  the  insured  has  the  full  and 
free  use  of  it,  then  his  right  to  abandon  ceases; 
but  if  by  the  act  of  the  master,  or  for  any 
other  cause,  the  property  is  not  fully  restored, 
then  the  act  of  abandonment  has  relation  back 
to  the  time  of  capture.  Suppose  the  property 
after  the  capture,  and  before  the  expiration  of 
six  months,  had  been  destroyed  by  an  armed 

G45 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1812 


force,  or  had  been  redelivered  on  bonds ;  or 
suppose  the  master  had  paid  three  fourths  of 
the  property  for  liberty  to  proceed  to  Tonnin- 
gen,  would  not  the  insurers  in  all  these  cases 
have  been  liable  ?  There  is  no  substantial  dif- 
ference between  the  present  and  either  of  the 
cases  supposed. 

In  this  point  of  view,  if  is  unnecessary  to 
enter  into  a  very  nice  examination  of  the  doc- 
trine of  agency.  Whatever  the  master  does 
after  the  accident,  and  before  the  insured  have 
an  opportunity  to  give  him  instructions,  will 
not  prejudice  them. 

Suppose  the  master  to  be  the  agent  of  neither 
party,  then  his  acts  may  be  considered  as  tor- 
tious  as  the  intermeddling  of  a  stranger,  for 
which  the  insured  are  not  liable.  The  capture 
was  a  valid  ground  of  abandonment,  and  the 
property  remaining  for  six  months  after,  with- 
out being  restored,  the  abandonment  has  a  full 
and  complete  effect. 

Again,  the  plaintiffs  have  a  just  claim,  at 
least,  for  an  indemnity  for  a  partial  loss,  or  for 
three  fourths  of  their  property.  Compromises 
have  been  allowed  and'sanctioned  by  courts, 
whether  with  good  policy  or  not  it  is  unneces- 
sary now  to  inquire. 

*8]  *This  case  is  wholly  different  from  that 
of  Craig  v.  The  United  Ins.  Co.  Here  was  no 
idle  or  hasty  fear  of  an  intermediate  capture. 
A  capture  had  taken  place,  and  there  was,  ac- 
cording to  the  judgment  and  belief  of  the  best 
informed  men,  a  moral  certainty  of  condemna- 
tion ;  and  if  the  compromise  had  not  been 
made,  it  was  equally  certain  that  no  part  of 
the  property  would  have  been  saved. 

Per  Curiam.  The  capture  in  this  case  creat- 
ed the  total  loss,  and  the  special  stipulation  in 
the  policy  only  suspended,  for  six  months,  the 
general  right  to  abandon.  At  the  expiration 
of  the  time,  the  abandonment  was  duly  made, 
and  it  related  back  to  the  capture,  and  took 
its  operation  and  effect  from  that  loss.  The 
only  question  is,  whether  the  act  of  the  cap- 
tain, in  the  intermediate  time,  destroyed  or  im- 
paired the  plaintiffs'  right.  During  the  interval 
of  time  between  the  notice  of  the  capture  and 
the  abandonment.the  property  remained  in  the 
hands  of  the  captors  without  restoration,  and 
the  captain,  acting  with  good  faith,  and  upon 
the  best  advice  that  could  be  obtained,  entered 
into  a  composition  with  the  captors,  and 
abandoned  the  property,  upon  the  payment 
of  twenty-five  per  cent.  The  parties  to  the 
policy  neither  authorized,  nor  have  since 
adopted,  the  act  of  the  captain;  but  as  he  was, 
ex  necessitate,  the  mutual  agent  of  both  parties 
during  that  time,  to  do  what  was  right,  his 
acts,  done  in  good  faith,  and  for  the  benefit  of 
all  concerned,  could  not  prejudice  the  rights  of 
either  under  the  contract.  The  doctrine  laid 
down  by  Lord  Mansfield,  in  Mills  v.  Fletcher, 
Doug.,  231,  was  to  this  effect.  The  captain 
in  that  case  had  no  authority  but  what  was  im- 
plied in  his  general  trust  as  master  of  the 
vessel,  and  after  a  capture  and  recapture,  and 
while  the  consequence  of  the  capture  rendered 
the  case  an  extreme  one,  the  master  sold  the 
vessel  and  cargo  prior  to  an  abandonment,  and 
the  court  put  the  cause  upon  this  point, 
whether  the  captain  had  acted  with  good  faith 
and  for  the  benefit  of  all  concerned,  and  as 
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there  was  no  doubt  of  the  fact,  the  assured  re- 
covered a  total  loss.  This  case  is  within  the 
principle  of  that  decision.  There  is  every  rea- 
son to  believe  that  the  composition  in  this  case 
was  prudent,  and  most  for  the  interest  of  the 
parties  to  the  policy  ;  and  there  is  no  ground 
for  a  distinction  between  a  composition  by 
which  the  subject,  or  a  portion  of  it,  shall  be 
specifically  restored,  or  an  equivalent  given  for 
the  subject  itself.  This  question  never  turns 
upon  the  mode,  or  nature,  or  value  of  the  com- 
position, but  upon  the  prudence  or  integrity  of 
the  act. 

*The  abandonment  being  supported  by  [*9 
the  capture,  and  resting  upon  it,  by  relation, 
the  benefit  of  the  intermediate  composition  be- 
longs to  the  defendants  and  not  to  the  plaint- 
iffs, and  they  must  look  for  their  proportion 
of  it  to  the  master.  The  plaintiffs  are  entitled 
to  recover  as  for  a  total  loss,  to  the  extent  of 
their  interest  insured. 

Judgment  far  Hie  plaintiffs. 

Disapproved— 3  Wash.,  309. 

Citedin— 10 Johns.,  62;   Hoffm.,  103;  2  Sand.,  489. 


BRADHURST  AND  FIELD 

THE    COLUMBIAN  'INSURANCE    COM- 
PANY. 

Marine  Insurance.  1.  Vessel  in  Extremity — Vol- 
untarily Run  Ashore  —  Damages  —  General 
Average.  2.  Ship  Destroyed — Cargo  Saved — 
Not  General  Arerage. 

If  a  ship,  in  a  case  of  extremity,  be  voluntarily  run 
ashore,  and  is  afterwards  recovered  and  performs 
her  voyage,  the  damages  resulting  from  the  strand- 
ing are  to  be  borne  as  general  average. 

But  if,  by  the  act  of  running  her  ashore,  the  ship 
is  destroyed  and  totally  lost,  but  the  cargo  saved, 
this  is  not  a  case  of  general  average,  and  the  cargo 
is  not  bound  to -contribute. 

Citations-Dig.,  14,  2, 5 ;  Com.  ad  Pand.,  lib.  14,  tit. 
2,  sec.  5 :  Bynkershoeck  Quaest,  Jur.  Priv.,  lib.  4, 
ch.  24,  de  Jactu ;  2  Magens,  200;  Cleirac  sur  Juge- 
mens  d'Oleron,  p.  42;  Le  Guidon,  ch.  5,  art. 28;  Ord. 
de  la  Marine,  tit.  Des  Avaries,  art.  6  ;  Tit.  Contrib-, 
art.  15, 16 ;  Valin,  torn.  2, 168  ;  Huber's  Prwlec  ad 
Pand.,  lib.  14,  tit.  2,  sec.  4;  Emergion,  torn.  2,  pp.  614, 
616 ;  Roccus  de  navibus  et  naulo,  note  60 ;  Ord.  of 
Rotterdam,  art.  101;  Ord.  of  Copenhagen, tit.  Aver- 
age, art.  5 ;  Malynes,  110 ;  Molly  bk.  2  ch.  6,  sec.  12 ; 
Beawes,  tit.  Salvage,  &c.;  Marshall,  537,  538, 


NOTE. — General  Average — Stranding  and  loss  of  ves- 
sel to  save  cargo. 

A  loss  to  go  into  general  average  must  be  volun- 
tary, intended  to  save  remaining  property  and  suc- 
cessful in  doing  so.  Williams  v.  Suffolk  Ins.  Co.,  3 
Sum.,  510;  Lewis  v.  Williams,  1  Hall,  430;  Lee  v. 
Grinnell,  5  Duer,  400;  Dodge  v.  Union  Ins.  Co.,  17 
Mass.,  471 ;  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.,  191 ; 
Whitteridge  v.  Norris,  6  Mass.,  125 ;  Slater  v.  Hay- 
ward  Rubber  Co.,  26  Conn.,  128. 

Where  the  stranding  is  designed  for  the  common 
safetj/ofthe  associated  interests,  and  results  in  the 
loss  of  the  vessel,  and  the  cargo  is  thereby  saved, 
the  latter  must  contribute.  Mutual  Safety  Ins.  Co. 
v.  Cargo,  &c.,  Olcott,  89 ;  Patten  v.  Darling,  1  Cliff., 
154 ;  Columbian  Ins.  Co.  v.  Ashley,  13  Ala.,  331 ;  Gray 
v.  Wain,  2  Serg.  &  R.,  229 ;  Cage  v.  Richards,  2Serg. 
&  R.,  237 ;  Sturgess  v.  Gary,  2  Curt.,  59. 

The  above  case  of  Bradhurst  v.  Col.  Ins.  Co.  can 
only  be  sustained,  if  at  all,  on  the  precise  ground 
upon  which  the  decision  was  placed,  viz.,  that  the 
intention  was  not  to  destroy  the  ship.  It  is  believed 
that  the  intention  in  stranding  the  vessel  will  be 
presumed  to  have  been  for  the  common  safety,  un- 
less the  contrary  clearly  appears. 

The  above  case  must  be  considered  as  of  doubt- 
ful authority. 
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BRADHURST  v.  COLUMBIAN  INS.  Co. 


THIS  was  an  action  on  a  policy  of  insurance 
on  the  ship  Dean,  dated  the  22d  July, 
1809,  from  New  York  to  Bremen,  with  liberty 
to  touch  at  Amsterdam,  or  Rotterdam,  orTon- 
ningen,  fora  market  ;  if  turned  away,  to  have 
liberty  to  go  to  a  near  open  port,  where  she 
may  be  admitted  ;  valued  at  $3,000,  the  sum 
insured,  being  one  half  the  ship  ;  "  warranted 
American  property  ;  if  captured  or  detained, 
the  insured  not  to  abandon,  if  the  property  is 
released  in  six  months  after  advice  is  received 
here  and  notice  thereof  ;  free  from  seizure  in 
port."  The  plaintiffs  averred  a  loss  by  the 
perils  of  the  sea. 

The  cause  was  tried  at  the  New  York  sittings 
in  June,  1811,  before  Mr.  Justice  Thompson. 
The  interests  of  the  plaintiffs,  and  the  aban- 
donment were  admitted.  The  property  was 
American. 

By  the  deposition  of  the  master,  which  was 
read  in  evidence,  it  was  proved  that  the  Dean 
was  seaworthy  when  she  sailed  from  New  York, 
on  the  29th  June,  1809.  The  cargo  consisted 
of  sugar,  coffee,  cotton,  drugs  and  medicines, 
and  various  other  articles  shipped  by  the  plain- 
tiffs and  others.  During  her  voyage,  on  the 
16th  and  17th  of  July,  the  ship  met  with  vio- 
lent gales  of  wind  and  heavy  seas,  which 
caused  her  to  spring  a  leak.  The  weather 
continued  tempestuous  until  the  twenty-sixth, 
and  the  leak  contiuued  to  increase,  so  as  to  re- 
quire all  hands  constantly  at  the  pumps. 
Finding  it  impossible  to  keep  the  ship  free,  the 
captain,  with  the  advice  of  the  crew,  deter- 
mined, on  the  1st  of  August,  to  put  into  the 
nearest  port,  for  the  preservation  of  the  ship 
and  cargo,  as  well  as  the  lives  of  the  crew  ; 
and  being  off  the  coast  of  Holland,  he  put  into 
the  Texel.  On  his  arrival  there,  he  found  an 
embargo  had  been  laid  by  the  government, 
The  ship  went  into  the  harbor  of  New  Diep, 
1 O*]  where  she  was  immediately  repaired  *and 
her  leaks  stopped,  so  that  she  was  ready  for 
sea,  and  would  have  proceeded  on  her  voyage 
had  she  not  been  detained  by  the  embargo. 
On  the  23d  August,  the  ship,  with  near  twenty 
others,  lying  in  the  Texel  near  New  Diep, 
was  ordered  by  the  government  to  Amsterdam, 
and  proceeded  towards  that  place.  She  arriv- 
ed at  Durgendam  the  30th  August,  and  was 
detained  there  by  an  armed  ship  until  the  bth 
September,  when  the  embargo  was  raised,  and 
the  ship,  with  her  cargo,  was  permitted  to  pro- 
ceed to  sea.  While  the  ship  lay  at  Durgen- 
dam. the  master  received  a  written  order  from 
the  government,  dated  the  4th  September,  re- 
quiring him  to  deliver  out  of  the  ship,  to  the 
bearer  of  the  order,  twenty-five  boxes  of  Peru- 
vian bark,  and  under  that  order  the  master, 
against  his  will,  delivered  the  bark.  On  the 
9th  Septeml>er  the  ship  proceeded  back,  and 
reached  the  Texel  on  the  14th,  when  she  was 
brought  to  by  an  armed  ship,  and  obliged 
to  continue  at  anchor  under  her  guns,  with- 
out having  any  communication  with  any 
other  vessel,  or  the  shore,  during  four  days, 
which  detention  was  by  an  order  or  regulation 
of  the  government.  On  the  19th  September, 
while  the  ship  was  so  detained,  a  violent  storm 
arose  ;  the  ship  drifted  from  her  anchors,  and 
being  in  danger  of  running  foul  of  several 
other  vessels  which  were  adrift,  the  master, 
after  consulting  the  pilot  and  the  officers  and 
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crew,  and  with  their  advice,  and  as  the  only 
means  of  extricating  themselves  from  their 
dangerous  situation,  and  of  preserving  their 
lives  and  the  ship  and  cargo,  determined  to  cut 
the  cables  and  run  the  ship  on  shore.  Having 
cut  the  cables,  the  ship  was  steered  for  the 
Zuydwall,  on  approaching  which  she  struck 
and  beat  with  great  violence,  and  having  no 
anchors  or  cables,  she  was  driven,  by  the  vio- 
lence of  the  wind,  high  on  the  shore.  The 
ship  was  greatly  injured  by  the  stranding ; 
and,  in  the  opinion  of  the  master,  it  was  im- 
possible to  get  her  off.  On  the  26th  Septem- 
ber there  was  a  government  survey  of  the  ship, 
and  the  surveyors  were  of  opinion  that  there 
was  hardly  any  probability  that  the  ship  could 
be  got  off ;  and  if,  by  any  extraordinary 
storm,  which  might  occasion  a  rise  of  water, 
she  could  be  got  off,  she  was  so  much  damaged 
that  the  cost  of  repairs  would  far  exceed  her 
value  when  repaired.  Leave  was  obtained 
from  the  government  to  sell  the  ship,  but  it  did 
not  appear  how  she  was  disposed  of  after- 
wards. 

From  the  time  of  the  stranding  to  the  25th 
September,  the  crew  were  engaged  in  discharg- 
ing the  cargo  on  board  of  lighters,  em- 
ployed by  the  master.  About  fifty  hogsheads 
o/  the  sugar  were  damaged  and  partly  dis- 
solved by  sea-water,  in  consequence  of  the 
*leaks.  Some  of  the  drugs  were  also  [*1 1 
damaged.  The  lighters  with  the  goods  pro- 
ceeded to  the  Texel  harbor,  where  they  were 
detained  by  the  embargo,  and  on  the  arrival 
of  the  cargo  at  Amsterdam  in  the  lighters,  it 
was  seized  and  taken  possession  of  by  the  offi- 
cers of  the  government,  and  put  into  the  gov- 
ernment stores,  where  it  was  detained,  by  the 
government,  when  the  master  left  Holland  for 
the  United  States,  on  the  13th  October. 

When  the  ship  first  arrived  in  the  Texel. 
Field,  the  supercargo,  went  up  to  Amsterdam, 
to  obtain  permission  for  the  ship  to  go  into  the 
New  Diep,  in  order  to  be  repaired,  as  the 
American  vice-consul,  at  the  Texel,  informed 
the  master  that  such  permission  could  not  be 
obtained  elsewhere.  On  the  13th  August,  per- 
mission was  given  to  the  master,  by  an  officer 
of  a  ship  of  war,  for  the  Dean  to  go  into  New 
Diep,  and  the  ship  was  repaired  the  day  after. 
The  master  also  deposed  that  it  was  his  inten- 
tion to  have  proceeded  directly  to  Bremen,  and 
not  to  touch  or  land  any  part  of  the  cargo  in 
Holland.  That  the  Dean  was  not  consigned 
to  any  particular  place  or  person,  but  the 
cargo  was  under  the  management  of  Field,  the 
supercargo,  who  also  had  the  direction  of  the 
ship,  so  far  as  respected  her  place  of  destina- 
tion ;  that  the  cargo  was  seized,  after  it  had 
been  put  on  board  of  lighters,  on  its  arrival  in 
the  Texel,  under  the  Dutch  decree  of  the  31st 
July,  1809. 

One  of  the  bills  of  lading  was  for  twenty- 
five  chests  of  Peruvian  bark,  and  a  hogshead 
and  tierce  of  merchandise,  to  be  delivered  at 
Bremen,  dangers  of  the  sea  only  excepted,  to 
Messrs.  W.  «  S.  Willinck,  of  Amsterdam  ; 
and  it  appeared  that  on  the  petition  of  Messrs. 
W.  &  S.  Willinck,  an  order  was  obtained 
from  the  Commissary-General  and  Director  of 
the  Marine,  to  land  the  bark  ;  which  was  ac- 
cordingly done  ;  and  Messrs.  Willinck  certi- 
fied, on  the  back  of  the  bill  of  lading,  that  the 
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twenty-five  chests  of  bark  had  been  delivered 
to  them,  by  order  of  the  government,  for 
which  they  paid  the  freight  ;  but  the  hogs- 
head and  tierce  of  merchandise  was  to  be  de- 
livered at  Tonningen,  &c. 

By  the  bills  of  lading  of  the  rest  of  the  cargo, 
it  was  to  be  delivered  at  the  port  of  Bremen, 
to  the  order  of  the  shippers. 

By  the  instructions  of  the  plaintiffs  to  the 
master,  he  was  directed  to  proceed  to  Bremen, 
or  to  such  port  or  ports  as  Mr.  H.  W.  Field, 
the  supercargo,  might  advise  or  direct,  they 
giving  to  him  all  their  authority  to  act  for  the 
best  in  his  power  for  the  sale  of  their  property 
consigned  to  him. 

In  the  protest  of  the  master,  made  at  Am- 
12*]  sterdam,  he  stated  that  *after  the  ship 
was  on  shore,  the  cargo  was  unloaded,  with 
a  view  to  be  sent  to  his  correspondents  at  Am- 
sterdam, but  the  whole  cargo  ^except  twenty- 
five  boxes  of  quinquina,  which,  by  a  special 
order  of  the  government,  he  had  been  obliged 
to  deliver)  he  had  been,  against  his  will,  and 
expectation,  obliged  to  deliver  into  the  king's 
stores  at  Amsterdam. 

It  appeared  that  the  defendants  were  also 
insurers  of  goods  of  the  plaintiffs,  on  board  of 
the  same  vessel,  for  about  $5,000,  and  goods 
for  other  shippers  were  insured  to  the  amount 
of  about  $26,000.  The  master  knew  of  no  in- 
surance until  after  the  loss. 

The  jury  found  a  verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court  on  a  case 
containing  the  above  facts. 

The  whole  of  the  above  facts  are  not  stated 
as  relative  merely  to  the  action  on  the  policy 
on  the  ship,  but  with  a  view  to  the  two  suc- 
ceeding cases  on  the  freight  and  cargo,  for  the 
same  voyage. 

Mr.  Golden,  for  the  plaintiffs.  The  plaintiffs 
claim  a  total  loss  by  the  perils  of  the  sea,  and 
it  is  not  easy  to  imagine  what  ground  of  de- 
fense can  be  maintained  by  the  defendants.  It 
is  understood,  however,  that  it  will  be  con- 
tended that  this  was  a  case  of  general  average, 
to  which  the  goods  saved  ought  to  contribute. 
But  here  was  no  voluntary  and  deliberate  sac- 
rifice of  a  part  for  the  safety  of  the  whole.  It  [ 
was  a  voluntary  stranding,  followed  by  a  ship- 
wreck or  total  loss,  which  is  never  a  case  of 
general  average.  (1  Emerigon,  164,  668,  670.) 
If  the  ship  had  been  got  off,  the  expenses  of 
getting  her  off  might  have  been  general  aver- 
age. But  supposing  it  was  a  case  for  a  general 
average,  yet,  according  to  the  decision  of  this 
court  in  Maggrath  &  Higgins  v.  Church,  1 
Caines'  Rep. ,  196,  the  plaintiffs  are  entitled  to 
recover  the  whole  amount  of  the  loss  of  the 
defendants,  in  the  first  instance,  and  they.must 
look  to  the  goods  for  the  contribution. 

Messrs.  C.  1.  Bogert  and  8.  Jones,  Jun. ,  con- 
tra. The  vessel  was  not  driven  on  shore  by 
the  storm,  but  the  captain,  on  consultation 
with  the  crew,  cut  her  cables,  and  run  her  on 
shore,  for  the  general  preservation  of  the  ship 
and  cargo,  and  the  lives  of  the  men.  It  was  a 
voluntary  stranding,  for  the  sake  of  greater 
safety.  The  vessel  was  not  totally  lost.  She 
remained  high  and  dry  on  the  shore,  and  it 
was  a  question  whether  she  could  have  been 
repaired. 

Suppose  the  whole  cargo  had  been  thrown 
overboard,  to  save  the  vessel  and  the  lives  of 
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the  crew,  would  it  not  be  a  case  of  general 
average,  as  much  as  if  there  had  been  a  jetti- 
son of  part  of  *the  cargo  only  ?  To  con-[*13 
stitute  a  case  of  general  average,  it  is  sufficient 
that  the  subject  has  been  voluntarily  sacrificed 
for  the  general  safety. 

The  case  of  Maggrath  &  Higgins  v.  Church 
does  not  apply,  for  here  the  plaintiffs  are  own- 
ers of  the  vessel,  freight,  and  goods.  (Jumet 
&  Desobryv.  Marine  Ins.  Co.,  1  Johns.  Rep., 
412.)  The  defendants,  therefore,  are  entitled 
to  have  the  general  average  stated,  and  the 
amount  which  the  cargo  is  to  contribute 
deducted. 

Mr.  D.  B.  Ogden,  in  reply,  observed  that 
where  a  ship  is  totally  lost  by  one  and  the 
same  peril,  in  whatever  manner  it  may  hap- 
pen, it  cannot  be  a  general  average.  No  such 
case  can  be  found  in  the  books.  All  the  writ- 
ers speak  of  a  damage  or  partial  injury.  A 
loss  which  does  not  conduce  to  the  preserva- 
tion of  both  ship  and  cargo,  is  not  an  average 
loss.  It  must  appear  that  the  ship  and  the 
rest  of  the  cargo  were,  in  fact,  saved.  (Mar- 
shall, 537,  542.) 

In  the  case  of  Jumel  &  Desobry  v.  Marine 
Ins.  Co.,  the  court  proceeded  on  the  ground  of 
the  insured  being  the  owner  of  the  whole 
cargo,  as  well  as  of  the  vessel  and  freight. 
Here  the  plaintiffs  owned  only  about  one  sixth 
of  the  whole.  This  case,  therefore,  comes 
within  the  principle  of  Maggrath  &  Higgins  v. 
Church. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  loss  of  the  ship  is  to  be  attributed  to  the 
perils  of  the  sea.  She  was  forced  into  the 
Texel,  by  distress  and  danger,  arising  from 
tempestuous  weather ;  and  when  she  was 
ready  to  depart,  she  was  stranded  and  lost  in 
consequence  of  a  storm.  The  only  real  ques- 
tion in  the  case  is,  whether  the  loss  of  the  ship 
is  to  be  borne  as  a  general  average,  to  which 
the  plaintiffs,  as  owners  of  a  portion  of  the 
cargo,  as  well  as  of  ship  and  freight,  are  to 
contribute.  But  the  better  opinion  is  that 
this  is  not  a  case  for  contribution,  and  that 
there  is  to  be  no  deduction  from  the  verdict. 
The  cable  of  the  ship  was  cut  after  consulta- 
tion, as  necessary  to  extricate  her  from  a  per- 
ilous situation,  and  as  best  to  be  done  for  the 
preservation  of  the  vessel,  cargo  and  crew. 
Had  the  vessel  been  saved  by  this  means,  the 
loss  of  the  cable  would  have  formed  an  item 
for  a  general  average.  But  it  appears  that 
after  the  cable  was  cut  they  steered  for  the 
Zuydwall,  and  that  on  approaching  it,  the  ship 
struck  and  beat  with  great  violence  on  the 
ground,  and  was  driven  high  on  shore  by  the 
storm.  Upon  a  subsequent  survey  of  the  ship, 
the  surveyors  were  of  opinion,  and  in  which 
the  captain  concurred,  *that  there  was  [*14 
"  hardly  any  probability  "  that  the  ship  could 
be  got  off,  and  that  if  she  could,  she  was  so 
much  damaged  that  the  costs  of  repairing  her 
would  "  far  exceed  "  what  would  be  her  value 
after  she  should  be  repaired.  What  became 
of  the  ship  afterwards  does  not  appear.  Here 
was  not  only  a  loss  of  the  voyage,  but  there  is 
every  reason  to  conclude  that  there  was  a  total 
physical  loss  of  the  ship,  by  means  of  ship- 
wreck. The  cargo  was  principally  saved  un- 
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injured.  It  was  further  stated  in  proof  that 
when  the  ship's  cable  was  cut,  it  was  with  the 
intention,  and  for  the  purpose,  of  running 
her  on  the  Zuydwall,  which  was  accordingly 
done. 

If  a  ship,  in  a  case  of  extremity,  and  to  avoid 
impending  danger,  be  voluntarily  run  ashore, 
and  she  is  afterwards  recovered  and  performs 
the  voyage,  the  damages  resulting  from  this 
sacrifice  are  to  be  borne  as  general  average. 
There  cannot  be  a  doubt  as  to  the  existence  of 
this  rule,  for  it  is  to  be  met  with  in  all  the 
books  that  treat  of  contribution.  But  another 
and  more  difficult  question  is,  whether  there 
is  to  be  a  contribution  from  the  surviving 
cargo,  if  the  ship  should  happen  (as  in  this 
case)  to  be  destroyed  and  lost  by  the  act  of 
running  her  ashore.  The  question  does  not 
appear  ever  to  have  arisen  in  the  English 
courts,  and  we  must  have  recourse  to  those 
foreign  works  which,  in  the  absence  of  En- 
glish decisions,  are  the  best  and  most  authentic 
evidence  of  the  maritime  law.  The  books,  in 
general,  have  not  treated  this  point  with  suffi- 
cient perspicuity  and  precision  ;  but  from  a 
view  and  comparison  of  them,  it  is  pretty  evi- 
dent that  the  weight  of  authority,  no  less  than 
the  reason  of  the  rule,  is  against  the  contribu- 
tion. The  marine  ordinances  and  writers  on 
maritime  law  mention  general  average  as  being 
confined  to  the  damage  which  the  vessel  so  run 
ashore  may  have  sustained,  and  the  expenses 
of  setting  her  afloat ;  and  it  seems  to  be  as- 
sumed as  a  settled  principle,  that  there  is  to  be 
no  contribution,  unless  the  ship  is  eventually 
saved. 

The  language  of  the  Rhodian  law  leads  very 
strongly  to  this  conclusion,  and  this  is  the  text 

Tn  which  most  of  the  authorities  are  found- 
Ainissa  nacis  datnnum  mllationis  consortio 
non  tsarcitur  per  eo»  qui  merces  max  naufragio 
liber averu  nt ;  nam  hajus  cEquitatem  tune  ad- 
milti  placuit,  cumjfictus  remedio  cceteris  in  coin- 
muni  pcriculo,  nalta,  ruivi,  consultum  est.  (Dig. , 
14,  2,  5.)  There  is  nothing  in  any  part  of  the 
Lex  Rhodia  de  Jaclu,  which  countenances  the 
idea  of  average,  when  the  ship  is  lost,  and  yet 
the  authority  of  some  respectable  Dutch  civil- 
!£»*]  ians  is  in  favor  *of  contribution,  not 
only  if  the  vessel  be  voluntarily  run  ashore 
and  injured,  but  if  she  be  totally  lost ;  and 
this  contrariety  of  opinion  cannot  but  excite 
some  doubt  and  embarrassment,  in  searching 
for  the  true  rule  on  this  occasion.  Voet,  in 
his  commentaries  on  the  Roman  text  (Com.  ad 
Pand.,  lib.  14.  tit.  2,  sec.  5),  speaks  of  the  rule 
of  contribution  as  applying  to  this  very  case  of 
a  ship  run  ashore,  after  consultation,  for  the 
preservation  of  the  cargo,  and  the  ship  lost. 
Bynkershoeck  (Quuest,  Jur.  Priv..  lib.  4,  ch. 
24,  de  Jactu)  leaves  us  to  infer  that,  in  his 
opinion  also,  the  cargo  ought  to  contribute  in 
a  like  case  ;  and  he  cites  and  condemns  a  de- 
cision of  the  maritime  judges  of  Amsterdam, 
in  which  they  say  that  there  is  to  be  no  contri- 
bution, unless  the  ship  so  voluntarily  run 
ashore  be  saved.  This  opinion  of  the  Dutch 
judges,  I  still  apprehend,  contains  the  true 
construction  of  the  Hliodian  law  ;  and  it  is  to 
be  observed  that  Bynkershoeck  does  not  clear- 
ly distinguished  between  the  case  of  a 
ship  that  is  voluntarily  run  ashore  and 
saved,  and  one  that  is  run  ashore  and  lost  ; 
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and  perhaps  the  ordinance  of  Philip  II.,  to 
which  he  and  Voet  refer,  may  have  been 
thought  to  have  applied  the  rule  of  contribu- 
tion to  this  latter  case,  though  I  cannot  read  it 
in  that  ordinance  as  given  us  by  Magens.  The 
Prussian  ordinance  of  Konigsberg  is  the  only 
one  which  lays  down  such  a  rule,  and  that, 
like  the  opinion  of  Voet,  is  expressed  in  terms 
not  to  be  mistaken  ;  for  it  says  that  ' '  if  the 
master,  for  saving  the  cargo,  and  preventing 
greater  damage,  shall,  after  the  usual  consul- 
tation, designedly  run  the  ship  ashore,  and 
thereby  the  cargo  is  saved,  but  the  ship  utterly 
lost  and  beaten  to  pieces,  the  average  contri- 
bution shall  remain  good,  and  the  goods  thus 
saved  contribute  to  the  ship."  (Magens  on  In- 
surance, Vol.  II.,  p.  200.)  But,  notwithstand- 
ing the  weight  which  these  cases  or  opinions 
may  justly  deserve,  I  am  persuaded  that  they 
have  arisen  from  a  misapplication  of  princi- 
ple, for  the  general  doctrine  and  language  of 
the  marine  law  is  undoubtedly  otherwise,  and 
the  evidence  of  this  appears  in  the  most  au- 
thoritative treatises  which  we  have  upon  the 
subject.  They  either  expressly  assert,  or  evi- 
dently imply,  that  if  the  ship  be  stranded  and 
lost  (no  matter  by  what  means),  it  is  not  a  case 
of  general  average,  and  that  such  average  ap- 
plies only  to  the  partial  damages  which  the 
rescued  ship  sustains  by  an  act  done  for  the 
common  safety.  (Cleirac  sur  Jugemens  d' 
Oleron,  p.  42  ;*Le  Guidon,  ch.  5,  art.  28 ;  Ord. 
de  la  Marine,  tit.  Des  Avaries,  art.  6  ;  Tit. 
Contrib.,  art,  15,  16;  Valin,  torn.  2,  168; 
Huber's  Praelec.  ad  Pand. ,  lib.  14,  tit.  2,  sec. 
4  ;  Emerigon,  torn.  1,  pp.  614,  616  ;  Roccus  de 
navibus  et  naulo,  * note  60;  Ord.  of  Rot-  [*16 
terdam,  art.  101,  and  of  Copenhagen,  tit.  Aver- 
age, art.  5.)  We  cannot  have  recourse  to  better 
sources  for  the  principles  of  the  marine  law 
on  the  subject  of  contribution ;  and  as  far  as 
the  English  writers  have  alluded  to  this  ques- 
tion, they  have  adopted  the  same  ideas.  (Ma- 
lyues,  119;  Molloy,  bk.  2,  ch.  6,  sec.  12;  Beawes, 
tit.  Salvage,  &c.;  Marshall,  537,  5:38.)  Noth- 
ing can  be  more  clear  and  explicit  than  the 
language  of  Emerigon  ;  "the  damages  (he  ob- 
serves) resulting  from  the  stranding  of  the  ship, 
if  the  stranding  be  done  voluntarily,  for  the 
common  safety,  are  general  average,  provided 
always,  that  the  ship  be  again  set  afloat;  for  if 
the  stranding  be  followed  by  shipwreck,  then 
it  is  save  who  can." 

These  authorities  are  founded  on  sound  prin- 
ciples, for  the  loss  of  the  ship,  in  these  cases, 
is  more  imputable  to  casualty  than  design. 

When  a  ship  is  voluntarily  run  ashore,  it 
does  not,  of  course,  follow  that  she  is  to  be 
lost,  The  intention  is  not  to  destroy  the  ship, 
but  to  place  her  in  less  peril,  and  if  she  after- 
wards goes  to  pieces,  or  is  otherwise  lost,  it  is 
not  to  be  attributed  exclusively  to  the  act  of 
the  master,  but  to  the  direct  and  more  imme- 
diate operation  of  other  causes.  In  most  cases 
he  has  no  expectation,  and  certainly  no  inten- 
tion, of  destroying  the  vessel.  lie  does  an  act 
hazardous  to  the  vessel  and  cargo,  in  order  to 
escape  from  a  more  pressing  danger,  as  a  storm, 
or  the  pursuit  of  an  enemy,  or  pirate.  The 
stranding  may  be  an  act  done  for  the  common 
safety,  but  this  cannot  be  said  to  he  the  case 
of  the  subsequent  shipwreck  or  capture.  In- 
deed, the  very  act  of  running  a  ship  ashore  is 
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desperate,  and  places  the  cargo  in  extreme 
jeopardy  ;  and  if  it  happens  that  the  ship  be 
lost,  and  the  cargo  saved,  it  is  saved  tanquam 
ex  incendio,  according  to  the  allusion  in  the 
Rhodian  law.  In  such  a  case,  it  is  emphati- 
cally said  to  be  "  save  who  can  ; "  and  to  bur- 
den the  rescued  cargo  with  contribution  for 
the  ship,  would  seem  to  be  oppressive,  and  is 
clearly  not  within  the  policy  and  equity  of  the 
rule. 

The  court  are,  accordingly,  of  opinion  that 
there  is  no  contribution  in  this  case,  and  that 
the  plaintiffs  are  entitled  to  recover  as  for  a 
total  loss. 

Judgment  for  the  plaintiffs. 

Overruled— 13  Peters,  342;  2  Wash.,  C.  C.,  298;  2 
Serg.  &  R.,  229. 

Limited— Olcott,  99, 101;  14  Pick.,  13. 
Followed— 26  Conn.,  139. 
Distinguished— Q  Barb.,  396. 
Cited  in-1  Hall,  440;  14  How.  (U.  S.),  365. 


17*]      *THE  SAME  v.  THE  SAME. 

Marine    Insurance — Freight —  Wan-anted  Free 
from  Seizure  in  Port — Various  Detentions — 
Voyage  Broken  up — Burden  of  Proof —  Wlten 
Freight  Earned. 

Insurance  "  on  freight  from  New  York  to  Bre- 
men, with  liberty  to  touch  at  Amsterdam,  Rotter- 
dam, and  Tonningen,  for  a  market ;  warranted  free 
from  seizure  in  port." 

The  ship  having  sprung  a  leak,  the  master,  with- 
out any  intention  of  going  to  Amsterdam,  but  from 
necessity,  put  into  the  Texel,  where  the  ship  was  re- 
paired, but  was  detained  by  an  embargo,  and  order- 
ed to  Amsterdam.  During  this  detention,  a  small 
part  of  the  cargo  (a  quantity  of  Peruvian  bark),  by 
order  of  the  government,  and  against  the  will  of 
the  master,  was  delivered,  and  the  freight  paid.  The 
embargo  being  taken  off,  the  ship,  with  the  rest  of 
the  cargo,  returned  to  the  Texel,  for  the  purpose  of 
pursuing  her  voyage  to  Bremen,  but  was  further 
detained  by  a  general  regulation  of  the  government, 
for  four  days,  at  the  Texel,  and  while  so  detained, 
a  violent  storm  arose,  and  for  greater  safety,  and 
with  the  advice  of  the  crew,  the  cables  were  cut,  and 
the  ship  run  on  shore ;  in  consequence  of  which  she 
was  so  much  injured  as  not  to  be  worth  repair- 
ing, if  got  off, which  was  deemed  impracticable.  The 
cargo  having  been  discharged  on  board  of  lighters, 
was  seized  and  detai  ned  by  order  of  the  govern  ment, 
and  carried  to  Amsterdam,  where  it  was  put  into 
the  king's  stores.  The  cargo  was  not  consigned  to 
any  particular  place  or  person  ;  but  was  to  be  de- 
livered to  the  order  of  the  shippers ;  and  both  ship 
and  cargo  were  placed  under  the  direction  of  the 
supercargo  (a  part  owner  and  one  of  the  insured), 
as  to  the  destination  of  the  ship  and  management 
of  the  cargo. 

It  was  held,  that  to  entitle  the  plaintiffs  to  freight, 
there  must  have  been  either  a  delivery  of  the  cargo 
at  Bremen,  or  a  voluntary  acceptance  of  it  at  the 
Texel  or  Amsterdam,  by  the  consignee  or  super- 
cargo, or  a  refusal  by  him,  upon  an  offer  made  to 
carry  on  the  goods  in  another  vessel.  That  if  the 
master  or  ship  owner  neglects  to  forward  the  goods 
by  another  vessel,  when  he  has  it  in  his  power  to  do 
so,  in  consequence  of  which  the  freight  is  lost,  the 
insurer  is  not  liable.  That  it  was  incumbent  on  the 
insured  to  show  that  the  master  was  prevented  by 
some  other  cause  than  the  seizure  of  the  goods, 
from  carrying  them  to  Bremen,  otherwise  the  omis- 
sion to  carry  them  was  imputable  to  the  seizure,  as 
the  apparent  and  proximate  cause. 

Citations— 2  Emerigon,  196,  235 ;  Peake's  Cas.,  212 ; 
8.  C.,  12  East,  648 :  Park,  221,  6th  ed.;  2  Camp.,  623. 
«24,  n. 
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THIS  was  an  action  on  a  policy  of  insurance 
on  the  freight  of  the  same  ship,  valued  at 
the  sum  insured,  being  $2,500,  and  for  the 
same  voyage  as  stated  in  the  last  case  ;  and  a 
verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  containing 
the  same  facts. 

Mr.  Golden,  for  the  plaintiffs.  The  vessel 
having  been  totally  lost  by  one  of  the  perils 
insured  against,  there  must  be  a  total  loss  of 
freight.  No  freight  was  earned.  A  pro  rata 
freight  is  due  when  goods  are  delivered  at  an 
intermediate  port  of  necessity,  to  the  consignee 
or  his  agents.  Freight  was  payable  on  the  de- 
livery of  the  cargo  at  Bremen.  It  was  never 
the  intention  of  the  master  to  go  to  Amster- 
dam. He  was  forced  by  necessity  to  go  into 
the  Texel.  It  was,  therefore,  a  port,  of  neces- 
sity, as  much  as  if  Amsterdam  had  not  been 
inserted  in  the  policy.  All  the  facts  show  that 
Bremen  was  the  port  of  destination,  and  that 
there  was  no  intention  to  touch  at  Amsterdam, 
or  deliver  any  part  of  the  cargo  at  that  place. 
The  twenty-five  boxes  of  Peruvian  bark,  in- 
tended for  the  Messrs.  Willincks,  were  landed 
by  order  of  the  government,  and  the  rest  of 
the  cargo  was  seized,  on  board  of  the  lighters, 
and  detained  by  the  government.  The  cargo 
was  never  delivered  at  the  port  of  destination, 
or  to  the  consignee  or  his  agent,  at  a  port  of 
necessity. 

It  will  be  said  that  the  policy  contains  a 
clause  warranted  free  from  seizure  in  port. 
But  that  clause  does  not  apply  to  the  freight. 
*The  vessel  was  never  seized,  but  the  [*18 
vessel  and  freight  have  been  lost  by  the  perils 
of  the  sea.  against  which  the  insurance  was 
made.  If  there  had  been  no  seizure,  yet  the 
master  was  not  bound  to  carry  on  the  soods  in 
another  vessel,  but  might  have  abandoned 
them.  And  if,  after  the  accident  arising  from 
the  perils  of  the  sea,  he  was  prevented  from 
carrying  the  goods  by  another  peril  not  insured 
against,  still  the  insurer  is  liable. 

Messrs.  C.  I.  Bogert  and  S.  Jones,  Jun. ,  con- 
tra. The  whole  of  the  freight  was  earned,  foi 
Amsterdam  may  be  considered  as  the  port  of 
destination.  The  bark  was  consigned  to  the 
Willincks,  who  obtained  a  permit  for  its  being 
landed,  and  paid  the  freight.  But  suppose 
Amsterdam  to  be  a  port  of  necessity,  then  the 
plaintiffs  were  entitled  to  a  pro  rata  freight  (2 
Johns.  Rep.,  323);  for  the  goods  were  delivered 
to  Field,  one  of  the  plaintiffs,  and  who  was 
consignee  and  supercargo.  The  goods  were 
discharged  into  lighters  by  the  master,  under 
the  direction  of  Field  ;  and  the  moment  they 
were  delivered  on  board  the  lighters  the  freight 
was  earned.  The  goods  were  carried  up  to 
Amsterdam  before  they  were  seized.  If  they 
had  not  been  seized  they  would  have  been  in 
the  hands  of  the  consignee  or  his  agent.  If 
they  were  prevented,  by  the  seizure,  from 
coming  to  the  possession  of  the  consignee,  then 
it  is  a  loss  for  which  the  defendants,  under  the 
clause  in  this  policy,  cannot  be  liable.  The 
clause  does  not  refer  to  a  seizure  of  freight ; 
but  it  means  that  if  by  reason  of  a  seizure  in 
port,  either  of  the  vessel  or  cargo,  the  freight 
should  be  lost,  the  insurers  are  not  to  be  liable. 
So  that,  in  either  point  of  view,  the  plaintiffs 
cannot  be  entitled  to  recover.  In  the  case  of 
Levie  v.  Janson,  12  East,  (547 ;  Peake's  N.  P. 
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Oases,  212,  the  vessel  was  warranted  free  from 
American  condemnation,  and  was  stranded, 
by  the  perils  of  the  sea,  in  going  out  of  the 
port  of  New  York,  and,  while  ashore,  was 
seized  by  the  officers  of  the  government  of  the 
United  States,  for  a  breach  of  the  embargo ; 
and  the  Court  of  King's  Bench  held  that  the 
total  loss  having  ultimately  arisen  from  a  peril, 
excepted  out  of  the  policy,  the  insured  was 
not  entitled  to  recover. 

Mr.  D.  B.  Ogden,  in  reply.  The  master 
swears  he  intended  to  go  to  Bremen,  and  that 
he  went  into  the  Texel  only  from  necessity. 
Indeed,  the  facts  in  the  case  clearly  show  that 
Amsterdam  was  a  port  of  necessity.  Because 
some  of  the  goods  were  consigned  to  Messrs. 
Willincks,  it  does  not  follow  that  they  were  to 
be  delivered  at  Amsterdam  ;  for  the  bill  of 
lading  expresses  that  they  were  to  be  delivered 
19*]  at  Bremen.  Besides,  the  bark  only  *was 
delivered,  and  the  other  articles  consigned  to 
the  Willincks  were  directed  to  be  carried  to 
Bremen. 

To  entitle  the  party  to  a^pro  ratn  freight, 
there  must  be  some  benefit  conferred  on  the 
owner  of  the  goods  ;  there  must  be  a  ground 
for  a  quantum  meruit.  The  moment  the  goods 
reached  Amsterdam,  they  were  seized  in  the 
lighters,  and  never  came  into  the  possession  of 
the  insured  or  his  assigns. 

KENT,  Oh.  J.,  delivered  the  opinion  of  the 
court  : 

To  have  entitled  the  plaintiffs  to  freight, 
there  must  have  been  a  delivery  of  the  cargo 
at  Bremen,  or  a  voluntary  acceptance  of  it,  at 
the  Texel  or  Amsterdam,  by  the  consignees, 
or  by  Field,  the  supercargo,  or  a  refusal  by 
him,  upon  an  offer  made,  to  have  the  goods 
sent  on  in  another  vessel.  Neither  of  these 
events  happened,  except  as  to  a  small  part  of 
the  cargo  consigned  to  the  Willincks.  There 
is  no  sufficient  evidence  in  the  case  of  any  other 
delivery  or  acceptance,  nor  of  any  offer  by  the 
captain  to  provide  means  to  forward  the  goods. 
The  case  shows  that  the  goods  were  of  neces- 
sity discharged  from  the  ship  into  lighters,  and 
that  while  in  that  situation  they  were  seized. 
The  freight  was,  therefore,  lost  to  the  plaint- 
iffs. The  next  inquiry  is,  by  what  means  it 
was  lost,  and  whether  if  the  seizure  had  not 
happened,  the  goods  might  not  have  been  sent 
to  Bremen  by  another  vessel.  If  this  might 
have  been  done, the  omission  to  doit  arose  either 
from  the  voluntary  neglect  of  the  captain,  or 
from  the  seizure.  The  underwriters,  by  the 
warranty  in  the  policy,  were  to  be  exempt  from 
loss  by  "seizure  in  port;"  and  the  point  is, 
whether  it  be  a  good  defense,  in  any  case,  to 
an  action  on  a  policy  on  freight,  that  the  ship 
owner  refused,  or  neglected,  to  forward  the 
goods  by  another  vessel,  when  he  had  it  in  his 
power.  We  have  not  met  with  any  decided 
case  on  this  point  ;  but  it  appears  to  be  reason- 
able, and  consistent  with  the  principles  of  the 
contract,  that  the  insurers  should,  in  such  case, 
be  discharged.  The  contract  is,  for  the  in- 
surance of  the  freight  of  the  cargo  on  board 
the  ship  Dean,  from  New  York  to  Bremen.  It 
is  not  of  the  essence  of  the  contract  that  the 
cargo  should,  in  every  event,  be  conveyed  in 
the  ship  mentioned,  because  the  party  is  al- 
lowed to  change  the  ship  from  necessity  The 
JOHNS.  RKP.,  9. 


delivery  of  the  cargo  is  the  cause  of  earning 
freight.  The  ship,  on  board  of  which  the 
goods  are  laden,  is  the  vehicle  of  conveyance 
agreed  on,  but  it  is  only  one  of  the  means,  and 
not,  in  all  cases,  the  indispensable  means  to 
attain  the  object.  It  is  well  understood  and 
settled  that  when  a  vessel  is  disabled 
*in  the  course  of  the  voyage,  and  the  [*2O 
cargo  remains,  the  captain  is  authorized  to  for- 
ward it  by  another  vessel,  and  thereby  to  earn 
the  freight  If  the  shipper,  or  his  agent,  will 
not  consent  to  this,  the  captain  will  then  be 
entitled  to  his  full  freight,  and  if  he  cannot, 
or  will  not,  forward  the  goods,  the  freighter 
is  then  entitled  to  receive  them,  without  pay- 
ing anything.  (Griswoldsv.  The  New  York  Ins. 
Co.,  3  Johns.  Rep.,  321  ;  10  East,  393.) 

If  other  means  to  forward  the  cargo  can  be 
procured,  it  depends  entirely  upon  the  captain's 
volition  whether  he  earns  freight  or  not  ;  and 
if  it  be  lost  by  that  volition,  it  ought  not  to  be 
at  the  expense  of  the  insurer,  who  only  under- 
takes to  answer  for  the  loss  of  freight  arising 
from  vis  major,  and  not  from  the  act  unless  it 
be  the  barratrous  act  of  the  party.  If  the  dis- 
abled ship  be  easily  repairable,  the  ship 
owner  is  bound  to  do  it,  and  he  cannot,  in  that 
case,  resort  to  the  insurer  for  his  freight.  This 
was  so  decided  in  the  case  of  Grisitolds  v.  The 
New  York  Ins.  Co.  If  it  be  equally  in  his  power 
to  procure  another  vessel,  and  he  does  not, 
there  is  the  same  reason  that  he  should  be  pre- 
cluded from  placing  the  consequences  of  that 
neglect  upon  the  insurer. 

In  the  present  case,  it  does  not  appear  that 
the  captain  took  any  step  or  made  any  ef- 
fort to  forward  the  goods  by  another  convey- 
ance. If  he  was  prevented  by  other  means 
than  the  seizure,  it  ought  to  have  been  shown  ; 
otherwise,  the  omission  is  justly  imputable  to 
that  cause.  That  is  the  only  apparent  and 
proximate,  and  it  was  an  efficient  cause. 

The  court  are,  therefore,  of  opinion  that  the 
defendants  are  not,  answerable  for  the  loss  of 
the  freight,  and  that  they  are  entitled  to  judg- 
ment. 

Judgment  for  ihe  defendants. 

Cited  in— 15  Johns.,  19 ;  16  Johns.,  ,356 ;  18  Johns., 
210 ;  6  Cow.,  510 ;  7  Cow.,  583  ;  74  N.  Y.,  254  ;  1  Duer. 
171 ;  11  LOK-  Obs.,  83. 
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THE  NEW  YORK  INSURANCE  COM- 
PANY. 

Marine  Inxttrance — On  Good* — Af/ainxt  Dama- 
ges of  the  Sea — To  Continue  During  Di'/en- 
tion — />**  from  Seizure — Harden  of  Proof — 
Duty  of  Master  After  I^osx  to  Procure  Con- 
veyance. 

Insurance*  on  (foods  from  New  York  to  Bremen, 
with  lilx-rty  to  touch  at  Amsterdam,  Rotterdam,  or 
Tomningen,  fora  market,  "ajrninst  the  dangers  of 
the  seas  only :"  and  "  In  ease  of  rapture  or  deten- 
tion, the  risk  to  continue  durinv  and  after  such  capt- 
ure and  detention."  The  ship  having  sprutiK  a 
leak,  the  master,  without  any  intention  of  trointf  to 
Amsterdam,  but.  from  necessity. put  into  the  Texel. 
when-  the  ship  was  repaired,  but  was  detained  by 
an  embarKo.  and  ordered  to  Amsterdam.  I  hiring 
this  detention,  a  small  part  of  the  rai-yn  (a  <|iiantity 
of  Peruvian  bark), by  order  of  the  jfovernment.  and 
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uirainst  the  will  of  the  master,  was  delivered,  and 
the  freight  paid.  The  embargo  being  taken  off,  the 
ship,  with  the  rest  of  the  carg-o,  returned  to  the 
Texel,  for  the  purpose  of  pursuing;  her  voyage  to 
Bremen,  but  was  further  detained,  by  a  general 
regulation  of  the  government,  for  four  days  at  the 
Texel,  and,  while  so  detained,  a  violent  storm  arose, 
and  for  greater  safety,  and  with  the  advice  of  the 
crew,  the  cables  were  cut,  and  the  ship  run  on 
shore,  in  consequence  of  which  she  was  so  much  in- 
jured as  not  to  be  worth  repairing,  if  got  off,  which 
was  deemed  impracticable.  The  cargo  having  been 
discharged  on  board  of  lighters,  was  seized  and  de- 
tained by  order  of  the  government,  and  carried  to 
Amsterdam,  where  it  was  put  into  the  king's  stores. 
The  cargo  was  not  consigned  to  any  particular  place 
or  person,  but  was  to  be  delivered  to  the  order  of 
the  shippers  ;  and  both  ship  and  cargo  were  placed 
under  the  direction  of  the  supercargo  (a  part  owner 
and  one  of  the  insured),  as  to  the  destination  of  the 
ship  and  management  of  the  cargo.  It  was  held 
that  there  was  no  acceptance  of  the  cargo  at  Am- 
sterdam or  the  Texel,  by  the  supercargo  or  agent  of 
the  shippers  ;  and  that  the  loss  of  the  voyage  was 
occasioned  by  the  seizure,  which  prevented  the 
cargo  from  being  sent  on  to  its  port  of  destination, 
in  another  vessel—  the  presumption  being,  from  the 
circumstanres  of  the  case,  and  no  evidence  to  the 
contrary  being  shown  by  the  plaintiff  ;  that  had  it 
not  been  for  the  seizure,  another  vessel  might  have 
been  procured  to  carry  on  the  cargo  to  Bremen. 

It  is  the  duty  of  the  master,  when  the  ship  be- 
comes disabled  during  the  voyage,  to  procure  an- 
other vessel,  if  it  is  in  his  power  ;  and  the  insurer  is 
not  answerable  for  the  consequence  of  his  volun- 
tary neglect  to  do  so.  unless  such  neglect  is  caused 
by  an  act  of  barratry.  And  it  is  a  general  rule  that 
the  plaintiff,  in  an  action  on  the  policy,  in  order  to 
entitle  himself  to  recover,  on  the  ground  of  the  loss 
of  the  voyage,  must  show  that  another  vessel  could 
not  be  obtained.* 


was  an  action  on  a  policy  of  insur- 
1  ance,  dated  the  27th  of  June,  1809,  on 
goods,  laden  on  board  the  same  ship  Dean, 
for  the  same  voyage  as  in  the  last  case,  with 
liberty  to  touch  at  Tonningen,  Amsterdam,  or 
Rotterdam,  for  a  market,  if  not  blockaded. 
The  insurance  was  declared  to  be  against  "the 
dangers  of  the  seas  only  ;  and  in  case  of  capt- 
ure or  detention,  the  risk  to  continue  during 
and  after  such  capture  or  detention."  The 
loss  was  declared  to  be  by  the  perils  of  the  sea. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  25th  of  April,  1811,  before  Mr. 
Justice  Thompson.  A  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  same  facts  as 
are  stated  in  the  preceding  case  of  Bradhurst 
&  Field  v.  TJie  Columbian  Ins.  Co.  ,  in  an  action 
on  the  policy  on  the  ship. 

Mr.  Golden,  for  the  plaintiffs.  The  wreck 
of  the  vessel  was  a  total  loss  by  the  perils  of 
the  sea,  and  the  insured  had  a  right  to  aban- 
don, which  could  not  be  taken  away  by  any 
subsequent  event.  A  total  loss  is  either  a  loss  of 
the  subject  or  the  voyage.  A  stranding,  fol- 
lowed by  shipwreck,  is  a  total  loss  of  all  the 
subjects.  (2  Emerigon,  180,  187  ;  Marshall  on 
Ins.,  4S8  ;  Pothier,  n.  120.)  In  Manning  v. 
Newnham,  Park,  22r,  Lord  Mansfield  said  the 
ship  had  received  an  irreparable  hurt  ;  the 
goods  could  not  be  carried  on,  and  the  voyage 
was  totally  lost. 

22*]  *As  it  regards  the  ship  owner,  or  mas- 
ter, he  is  bound  by  his  contract  to  carry  on 
the  goods  ;  but,  in  regard  to  the  insured,  or 
owner  of  the  goods,  he  is  not  responsible  for 
the  neglect  or  misconduct  of  the  master.  The 
owner  of  the  goods  does  not  undertake  for  his 
good  conduct.  There  is  no  contract  between 

*See  Bradhurst  &  Field  v.  Col.  Ins.  Co.,  ante,  9-16 
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the  insurers  and  the  insured,  by  which  the  lat- 
ter can  be  liable  for  the  misconduct  of  the 
master  ;  but,  after  the  shipwreck  or  peril  has 
happened,  the  insurer  becomes  responsible  for 
all  the  consequences  ;  and  if  the  master  fail  in 
his  duty  to  the  ship-owner,  it  is  barratry.  Any 
unlawful  act,  though  not  fraudulent,  and 
though  done  for  the  benefit  of  the  owner,  is 
barratry.  The  insurer  cannot,  when  a  loss 
has  happened  by  a  peril  against  which  he  wa» 
insured,  set  up  another,  as  barratry,  to  prevent 
a  recovery.  (Garderev.  Col.  Ins.  Co.,  7  Johns. 
Rep.,  514.) 

Again,  admitting  it  to  be  the  duty  of  the 
master,  after  the  ship  becomes  incapacitated 
to  pursue  her  voyage,  to  find  another  vessel, 
and  carry  on  the  goods  to  their  port  of  destina- 
tion ;  yet  the  goods  must  be  in  such  a  situation 
that  they  can  be  carried  on.  But,  in  this  case, 
the  goods,  on  going  into  the  Texel,  were  im- 
mediately detained  by  the  embargo,  and  were 
afterwards  seized  in  the  lighters,  so  that  they 
could  not  be  carried  to  the  port  of  destina- 
tion. 

It  will,  perhaps,  be  said  that  the  loss  was  ow- 
ing not  to  the  stranding,  and  consequent,  ship- 
wreck, but  to  the  seizure  on  board  the  lighters, 
as  the  proximate  cause  of  loss  ;  and  the  case 
of  Letie  v.  Janson,  12  East,  647,  will  be  relied 
on  for  this  doctrine.  But  that  case,  recently 
decided  in  England,  is  not  an  authority  ;  nor 
is  it,  for  any  reason  contained  in  the  case,  en- 
titled to  the  weight  of  an  authority.  Lord  El- 
lenborough,  in  giving  his  opinion,  proceeds  on 
the  ground  of  mere  sea-damage,  or  deteriora- 
tion by  the  first  accident,  which  would  not.  of 
itself,  give  a  right  to  abandon  for  a  total  loss  : 
but  there  was,  in  fact,  a  shipwreck.  The  ves- 
sel was  rendered,  by  the  stranding,  completely 
innavigable.  No  doubt,  where  an  accident 
happens,  which  merely  retards  the  vessel  in 
her  voyage,  and  she  afterwards  proceeds  and 
is  captured,  the  last  event  is  to  be  alone  re- 
garded as  the  cause  of  loss.  In  the  case  of 
Green  v.  Elmslie,  Peake's  Cases,  212,  on  which 
his  Lordship  relies,  the  vessel  was  not  lost,  nor 
even  damaged  by  running  ashore,  and  the  only 
cause  of  loss  was  the  capture. 

Now,  in  the  present  case,  such  a  loss  hap- 
pened by  the  perils  of  the  sea  as  would  be  a 
sufficient  ground  of  abandonment,  prior  to  the 
seizure  of  the  goods  in  the  lighter.  The  peril 
had  happened  against  which  the  insurance  was 
made,  and  the  defendants  cannot  *avail  [*23 
themselves  of  the  subsequent  events  to  resist 
the  claim  of  the  plaintiffs. 

Again,  did  the  goods  arrive  at  their  port  of 
destination,  or  were  they  delivered  to  the  con- 
signees, or  the  insured  ?  .  The  master  swears, 
positively,  that  he  never  intended  to  deliver 
any  part  of  the  cargo  at  Amsterdam,  and  that 
he  never  did  deliver  it  to  the  consignees.  The 
mere  circumstance  of  the  consignee  of  some  of 
the  goods  being  at  Amsterdam,  does  not  vary 
the  case,  when,  by  the  terms  of  the  bill  of  lad- 
ing, they  were  to  be  delivered  at  Bremen.  The 
indorsement  made  by  Messrs.  Willincks  on  the 
bill  of  lading,  that  they  had  received  the  bark, 
but  ordering  the  other  merchandise  to  be  de- 
livered at  Bremen,  shows  conclusively  that 
Bremen  was  the  port  of  destination.  There 
was  no  delivery  to  Mr.  Field,  the  supercargo, 
for  the  goods  were  detained  by  the  govern- 
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ment,  as  soon  as  they  were  put  on  board  of  the 
lighters,  and  were  seized  before  they  touched 
Amsterdam.  There  is  no  direct  evidence  of 
any  delivery  to  the  supercargo,  or  that  he  was 
on  board  when  the  goods  were  put  into  light- 
ers, though  it  has  been  so  inferred,  from  the 
fact  that  the  cargo  was  placed  under  the  direc- 
tion of  Field,  as  supercargo. 

Messrs.  Hoffman  and  T.  A.  Emmet,  contra. 
The  only  question  in  the  case  is,  whether  there 
has  been  a  loss  by  the  perils  of  the  sea.  The 
goods  were  not  damaged,  and  if  there  is  a 
total  loss,  it  can  be  only  by  the  operation  of 
the  perils  of  the  sea,  not  directly  on  the  goods, 
but  on  the  voyage,  so  as  to  prevent  their  arri- 
val at  the  port  of  destination.  Stranding, 
though  followed  by  shipwreck,  does  not,  in  all 
cases,  produce  a  loss  of  the  cargo.  The  goods 
may  be  saved,  though  the  vessel  is  lost.  In 
Leme  v.  Janson,  though  the  vessel  was 
stranded,  and  it  took  six  weeks  to  get  her  off, 
it  was  not  pretended  that  there  was  a  total  loss 
by  the  perils  of  the  sea.  The  loss  in  this  case 
is  averred  to  be  by  the  perils  of  the  sea  ;  but 
the  injury  was  to  the  ship,  not  to  the  cargo. 
The  loss  of  one  subject  cannot,  of  itself,  be 
considered  as  the  loss  of  another  distinct  sub- 
ject, unless  such  be  the  immediate  and  direct 
consequence  of  the  injury  to  the  first  subject. 
{Goolds  v.  Shaw,  1  Johns.  Cases,  296.)  The 
mere  destination  of  the  vessel  does  not  defeat 
the  voyage,  as  it  respects  the  cargo,  unless  it  is 
also  shown  that  the  goods  could  not  be  sent,  in 
any  other  vessel,  to  their  place  of  destination. 
Now,  if  we  look  at  the  map  of  Holland,  it 
will  be  seen  that  the  very  lighters  in  which  the 

foods  were  put,  might  have    passed   by  the 
uyder  Zee  to  Bremen,  or  from  the  Texel, 
through      the      Diep      Zee,      between      the 
24*]  'islands  and  the  shore,  which  is  a  usual 
and  safer  route  than  by  the  open  sea.  It  was  as 
easy  to  go  to  Bremen  as  to  Amsterdam.  But  it 
is  said  that  the  cargo   could  not  be  sent  in 
another  vessel,  because  it  was  seized  by  the 
government,  on  board  the   lighters  ;  but  the 
defendants  are  not  answerable   for  any  loss 
arising  from  seizure  or  detention,  except  for 
perils  of  the  sea  happening  during  a  detention. 
It  may  be  made  a  question  whether  the  mas- 
ter, after  the  loss  of  the  vessel  in  which  the 
goods  were  shipped,  is  bound  to  send  them  to 
their  place  of  destination,  by  another  vessel,  if 
one  can  be  obtained.     It  is  a  contract  for  the  1 
carriage    of  the    goods    from    one    place    to  | 
another.     The  transportation  is  the  principal 
thing,  and  the  vessel  or  mode  of  conveyance  is 
incidental.  It  is  agreed  that  the  master  has  the  j 
right  to  hire  another  vessel  and  carry  on  the  ; 
goods,  so  as  to  entitle  him  to  full  freight ;  and 
it  has  been  said  that  a  master  has  no  authority 
to  sell  the  cargo  at  an  intermediate  port,  in  any 
case  whatever.     (10  East.  143,  378,  Hunter  v.  ' 
Prinrtp.}     If  the  point  is  not  clearly  and  posi-  ( 
lively  settled,  on  principle,  it  ought  to  bedecid-  : 
ed  that  what  the  master  may  do,  he  ought  to 
do  ;  and  that  it  is  his  duty  to  rind  another  ves- ' 
«el,  if  possible,  by  which  to  carry  the  goods  to 
their  place  of  destination.     If,  then,  it  is  the 
duty  of  the  master,  under  his  contract,  to  hire 
another  vessel,  and  carry  on  the  goods,  and  he 
does  not,  and  the  voyage  is,  therefore,  broken 
up,  it  is  the  fault  of  the  master,  for  which  \\v. 
insurers  are  not  liable.  There  cannot  l>e  an  act ; 
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of  barratry,  without  fraud,  except  in  the  par- 
ticular case  of  smuggling,  or  some  act  in  vio- 
lation of  the  laws  of  the  country. 

Again,  the  goods  had  no  particular  destina- 
tion, but  were  subject  to  the  direction  of  the 
supercargo.  Field  returned  on  board  the  ship 
on  the  i5th  of  August,  and  the  goods  were 
discharged  into  lighters  on  the  21st ;  and  it  is  a 
necessary  inference  that  he  was  present,  and 
gave  directions  relative  to  the  cargo  intrusted 
to  his  management.  If  the  goods  could  not 
have  been  sent  to  Bremen,  they  might  have 
been  left  at  the  Helder  ;  but  the  supercargo 
elected  to  send  them  to  Amsterdam,  and  he 
thereby  made  that  the  place  of  destination  or 
delivery.  The  cargo  was  thus  accepted  by  the 
consignee  ;  for,  though  detained  by  the  em- 
bargo, it  was  not  seized,  but  sent  to  Amster- 
dam, in  an  opposite  direction  from  the  regular 
course  of  the  voyage  to  Bremen  ;  and  at  the 
quay  at  \msterdam  the  goods  were  seized  and 
put  into  the  king's  stores.  If  the  goods  did  not 
reach  Bremen,  it  was  not  because  there  was  no 
vessel  by  which  they  could  be  carried,  but 
because  they  were  detained  by  the  govern- 
ment. Then,  we  say,  there  has  been  no  loss  by 
the  perils  of  the  sea,  or  within  the  policy. 

*Mr.  D.  B.  Ogden,  in  reply.  Accord-  [*25 
ing  to  the  evidence  in  the  case,  and  after  all 
that  has  been  said  there  cannot  remain  a  doubt 
that  Bremen  was  the  port  of  destination.  As 
to  the  passage  pointed  out,  from  the  Texel  to 
Bremen,  it  does  not  appear  that  it  was  a  safe  or 
proper  course.  It  abounds  with  islands  or 
shoals,  and  is  extremely  dangerous. 

The  captain  speaks  of  the  goods,  while  in 
lighters,  being  detained  in  the  Texel  by  the 
embargo  ;  but  he  must  have  meant  that  they 
were  seized  by  the  government,  for  he  had 
before  stated  that  the  embargo  was  taken  off, 
and  the  vessel  permitted  to  proceed  on  her 
voyage  ;  and  he  was  detained  at  the  Texel  only 
by  a  particular  order,  and  for  a  particular  pur- 
pose. The  fact,  then,  was,  that  the  goods  were 
seized,  as  soon  as  they  were  on  board  of  the 
lighters,  and  sent  up  to  Amsterdam,  and  there 
put  into  the  king's  stores ;  but  in  whatever 
way  the  goods  were  sent  to  Amsterdam,  they 
never  came  to  the  hands  of  the  consignees. 

Again,  it  is  said  that  the  defendants  are  not 
answerable,  because  the  cargo  might  have  been 
sent  in  another  vessel,  or  in  the  lighters  to  Bre- 
men. As  soon  as  the  technical  total  loss  hap- 
pened by  the  perils  of  the  sea,  the  plaintiffs 
had  a  right  to  abandon  and  recover,  unless  the 
defendants  can  show,  affirmatively,  that  the 
goods  might  have  been  transported  in  another 
vessel.  That  is  ground  of  defense  for  them. 
The  onun  probundi,  as  to  that  fact,  lies  on 
them,  not  on  us.  They  must  show  that  the 
lighters  were  sufficient  to- transport  the  goods, 
or  that  other  vessels  might  be  obtained.  A 
stranding,  followed  by  shipwreck,  is  a  techni- 
cal total  loss,  because  it  breaks  up  the  voyage. 

In  the  case  of  (foakl  v.  ti/taw  the  insurance 
was  on  the  ship,  which  was  repaired,  and  per- 
formed the  voyage,  and  the  only  point  decided 
was  that  the  underwriter  on  the  ship  should 
not  be  answerable  for  the  nature  of  the  cargo, 
which  might  render  a  sale  necessary  at  an  in- 
termediate port.  In  Green  v.  Klmnlie  the  vessel 
had  received  no  damage  from  sea-risk,  but  hud 
been  driven  on  the  enemy's  coast;  and  the 
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court  said  that  had  she  been  driven  on  any 
other  coast  she  would  have  been  in  perfect 
safety.  And  in  Levie  v.  Jawon  Lord  Ellen- 
borough  goes  on  the  ground  of  a  partial  loss. 
The  stranding,  in  that  case,  was  not  followed 
by  shipwreck,  for  the  vessel  was  got  off. 
These  cases  do  not,  therefore,  apply  to  the  one 
now  before  the  court.  A  shipwreck  is  where 
a  vessel  is  so  injured  as  to  be  rendered  innavi- 
gable, or  in~n;>able  of  proceeding  on  her  voy- 
age, or  where  the  expense  of  repairs  would  ex- 
ceed half  her  value.  It  is  not  necessary  that 
the  loss  should  be  the  immediate  and  direct 
26*J  consequence  of  the  accident.  *It  is 
enough,  if  it  can  be  fairly  attributed  to  the 
peril  which  has  happened.  (Jones  v.  Schmott, 
1  Term  Rep.,  130,  in  note.) 

The  stranding  and  shipwreck  produced  a 
technical  total  loss,  and  had  the  parties  been  on 
the  spot,  the  plaintiffs  might  have  immediately 
abandoned.  What  was  done  afterwards  was 
done  for  the  defendants,  by  persons  acting  for 
their  benefit. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

There  is  no  proof,  in  this  case,  that  the 
goods  were  damaged  to  the  amount  of  a 
moiety  of  their  value,  or  to  any  considerable 
extent,  by  the  stranding  and  loss  of  the  ship. 
If  the  claim  for  a  total  loss  can  be  supported, 
it  must  be  on  account  of  the  loss  of  the  voy- 
age. The  evidence  does  not  warrant  any  sug- 
gestion that  there  was  an  acceptance  of  the 
cargo  by  Field,  as  the  authorized  agent  of  the 
shippers.  But  it  has  been  strongly  contended 
that  the  loss  was  to  be  imputed  to  the  seizure 
by  the  Dutch  government ;  and  if  this  was  so, 
the  defendants  are  not  responsible,  inasmuch 
as  the  insurance  was  against  "  the  dangers  of 
the  seas  only."  There  are  two  points  of  view 
in  which  the  seizure  may  be  considered  as  the 
cause  of  the  loss  :  1.  As  being  the  proximate 
and  efficient  cause  which  absorbs  all  inquiry 
into  the  previous  loss  by  the  stranding  of  the 
ship  ;  and,  2.  As  destroying  the  power,  other- 
wise existing,  of  the  captain  to  forward  the 
goods  by  another  vessel.  The  counsel,  upon 
the  argument,  dwelt  principally  upon  the  for- 
mer mode  in  which  the  seizure  operated  ;  but  I 
think  the  loss  is  rather  to  be  imputed  to  the 
seizure,  in  the  last  point  of  view.  The  seizure 
would  seem  not  to  affect  the  case,  if  the  loss 
was  total  prior  to  its  taking  place.  An  aban- 
donment, when  founded  upon  a  statement  of 
facts  justifying  it,  relates  back  to  the  time  of 
the  loss,  and  renders  the  insurer  proprietor  of 
the  subject  from  that  time,  with  the  rights  and 
risks  attached  to  that  relation.  (2  Emerigon, 
196,  235.)  If  a  loss  ceases  to  be  total,  when  the 
abandonment  is  actually  made,  as  in  the  case 
of  a  capture  and  subsequent  restoration,  the 
rights  of  the  parties  will  be  determined  by.  the 
state  of  things  existing  at  the  time  of  aban- 
donment. But  the  previous  loss  of  the  voyage 
in  this  case,  if  such  a  loss  had  actually  hap- 
pened, did  not  the  less  continue  to  exist  after 
the  seizure. 

In  cases  of  partial  loss,  followed  by  a  sub- 
sequent total  loss,  the  former  may  prop- 
erly be  considered  as  merged  in  the  latter, 
and  the  authorities  which  were  cited  to  this 
point,  of  Green  v.  Elmslie,  Peake's  Cases,  212, 


and  Levie  v.  Janson,  12  East,  648,  were  cases 
of  that  description.  But  these  cases  do  not 
apply  when  the  *first  loss  is,  in  judg-  [*27 
ment  of  law,  total.  If  a  succession  of  perils 
ensue,  and  the  first,  in  the  order  of  time,  pro- 
duces only  a  partial  injury,  every  one  must 
concur  in  the  good  sense  of  the  observation  of 
Lord  Ellenborough,  that  "we  are  not  to  be 
seeking  about  for  odds  and  ends  of  previous 
partial  losses,  when,  at  last,  there  was  an  over- 
whelming cause  of  loss  which  swallowed  up  the 
whole  subject  matter."  But  suppose  the  policy 
was  against  capture  only,  and  the  vessel  was 
captured  and  then  shipwrecked,  while  in  the 
hands  of  the  captor,  I  should  think  the  as- 
sured would  have  a  right  to  abandon,  and  to 
maintain  that  his  right  to  recover,  as  for  a 
total  loss,  attached  upon  the  capture,  and  that 
the  subsequent  casualty  was  one  with  which 
he  had  no  concern.  When  the  first  loss  is 
distinct,  and  so  far  total  as  to  justify  an  aban- 
donment, which  is  accordingly  made,  and 
there  is  no  after  recovery  to  defeat  it,  the 
rights  of  the  parties  are  fixed,  and  we  are  not 
to  be  casting  our  eyes  forward  to  see  what 
further  perils  awaited  the  property.  Those 
inquiries  belonged  to  the  insurer,  in  whom 
the  residuary  interest  has  vested. 

The  case  is  then  brought  to  this  point — waa 
here  a  loss  of  voyage,  by  the  loss  of  the  ves- 
sel, so  as  to  authorize  the  demand  for  a  total 
loss?  There  undoubtedly  was,  if  we  lay  out 
of  view  the  seizure,  and  admit  that  the  goods 
could  not  have  been  forwarded  by  any  other 
vessel.  But  the  master  ought  to  have  pro- 
vided other  means  to  send  on  the  cargo,  if  he 
had  it  in  his  power;  and  if  he  can  and  will  not, 
it  would  seem  to  be  the  better  opinion  that  the 
insurer  is  discharged. 

In  Manning  v.  Newnham,  Park,  221,  6th 
edit  ;  2  Campbell,  624,  note,  S.  C.,  there  was  an 
insurance  on  ship,  cargo  and  freight,  and 
after  the  voyage  was  commenced,  the  ship 
was  so  disabled  by  the  perils  of  the  sea  that 
she  put  back  in  distress,  and  could  not  pro- 
ceed nor  be  repaired,  nor  could  any  other  ves- 
sel be  procured  to  take  on  the  cargo.  The  as- 
sured, therefore,  recovered  for  a  total  loss,  by 
reason  of  the  loss  of  the  voyage.  Lord  Mans- 
field, in  giving  the  opinion  of  the  court,  laid 
stress  upon  the  fact  that  there  was  no  other 
ship  to  be  had,  and  his  opinion  evidently  im- 
plies that  if  another  vessel  could  have  been 
procured,  it  would  have  been  the  duty  of  the 
master  to  have  forwarded  the  cargo,  and  the 
assured  would  not  have  been  entitled  to  re- 
cover a  total  loss  upon  it.  If  the  captain  has 
other  means  to  forward  the  cargo,  and  save  the 
voyage,  and  earn  the  freight,  he  ought  to  do 
it.  What  may  be  done  ought  to  be  done,  when 
the  rights  of  third  persons  are  essentially  con- 
cerned in  the  act.  The*master  is  bound  [*28 
to  act  for  the  best  interest  of  all  concerned. 
He  is  the  agent  of  the  assured  until  an  actual 
and  valid  abandonment,  and  they  ought  to 
bear  the  consequences  of  his  neglect  if  the 
voyage  be  thereby  lost,  unless  barratry  be  the 
cause  of  that  neglect.  The  late  case  of  Wilson 
v.  Tlie  Royal  Exchange  Assurance  Company,  2 
Campbell's  N.  P.,  623,  which  was  tried  before 
Lord  Ellenborough,  is  a  direct  authority  on 
this  point.  That  was  an  insurance  upon  a 
cargo  of  wheat  from  London  to  Lisbon,  and 
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the  ship  was  disabled  after  the  voyage  had 
begun,  and  could  not  be  repaired  without  an 
expense  much  greater  that  her  entire  value. 
The  demand  was  for  a  total  loss,  on  account 
of  the  loss  of  the  voyage  ;  but  as  it  appeared 
that  there  was  another  vessel  lying  at  Dover, 
where  the  injured  ship  lay,  in  which  the 
cargo  might  have  been  forwarded,  his  Lord- 
ship held  that  the  plaintiff  could  not  re- 
cover. 

It  may  be  a  question  whether  it  belongs  to 
the  plaintiffs,  in  such  cases,  to  show  that  an- 
other vessel  could  not  be  had.  The  circum- 
stances of  each  case  may,  perhaps,  be  suffi- 
cient to  turn  the  presumption  on  the  one  side 
or  the  other ;  but,  as  a  general  rule,  it  belongs 
to  the  plaintiff  to  make  out  a  complete  case  and 
his  case  is  not  complete  unless  it  appears  that 
the  voyage  was  lost  by  a  peril  within  the 
policy.  It  is  not  lost,  as  to  the  ship,  if  he  has 
the  means  to  repair  her  ;  nor  as  to  the  cargo 
and  freight,  if  he  has  the  means  in  his  power 
to  send  on  the  one  and  to  earn  the  other. 
But  in  this  case,  as  the  cargo  lay  in  the  midst 
of  vessels,  at  the  Texel,  or  was  in  the  neigh- 
borhod  of  Amsterdam,  and  as  the  seizure 
formed  at  once  an  insuperable  obstacle,  the 
omission  to  forward  the  cargo  must  be  im- 
puted to  the  seizure.  Nothing  short  of  proof 
of  diligent  inquiry  and  fruitless  exertions  to 
procure  means  could  rebut  this  presumption. 
When  one  sufficient  cause  for  the  omission  ap- 
pears affirmatively,  we  are  not  to  be  searching 
for  latent  ones. 

The  small  partial  damage  which  the  cargo 
sustained  by  sea-perils  previous  to  the  seizure, 
is  not  to  be  regarded  ;  for  here  the  doctrine  in 
Letie  v.  Janson  properly  applies.  There  was 
no  total  loss  of  any  distinct  portion  of  the 
cargo.  "  Fifty  hogsheads  of  sugar  were  found 
to  be  damaged  by  sea-water,  and  part  of  the 
sugar  had  dissolved  and  run  out,  and  a  part  of 
the  drugs  was  also  damaged."  But  the  extent 
of  the  damage  is  not  stated,  and  cannot  now  be 
ascertained.  It  may  have  been  one  or  more 
entire  hogsheads,  or  only  a  small  proportion 
of  the  contents  of  each.  The  subsequent 
total  loss  by  seizure  has  closed  these  inqui- 
ries. 

29*]  *The  court  are,  accordingly,  of  opin- 
ion that  the  voyage  was  lost  by  the  seizure 
preventing  the  captain  from  sending  on  the 
cargo,  and  that  the  defendants  are  entitled  to 
judgment. 

Judgment  for  the  defendants. 

Cited  in  -10  Johns.,  381 ;  11  Johns.,  15 ;  12  Johns., 
112;  18  Johns.,  212 ;  8  Cow.,  274;  4  Johns  Ch.,  222;  11 
N.  Y.,  15;  58  Barb.,  13;  5  Bos.,  472;  3  Daly,  144;  14 
How.  (U.  S.),  3B5. 


FONTAINE 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance —  Capture — A  nthoritt/  of  Man- 
ter—To  Obtain  Security— To  Pledge  Shti>— 
To  8ell  or  Hyjwtherate  Cargo. 

NOTE.— Power  of  maxtfr  in  fnrciyn  port  to  raixr 
money.  Compare  Walden  v.  LeKoy,  2  ("ai.,  283,  and 
note. 
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Insurance  on  goods  from  Guadaloupe  to  New 
York.  The  vessel  was  captured  by  a  British  cruiser 
and  carried  into  Antigua,  and  libeled  in  the  Admi- 
ralty Court  there.  The  master  put  in  a  claim,  and 
the  goods  were  detained  for  further  proof,  but 
were  delivered  to  the  master  on  his  giving  security 
for  their  appraised  value  and  paying  the  costs  The 
master  procured  A,  a  merchant  in  Antigua,  to  give 
the  security,  and  also  to  pay  the  costs  and  other  ex- 
penses for  the  ship  and  cargo ;  and  for  the  indem- 
nity of  A  the  master  drew  bills  of  exchange  on  his 
owner  in  New  York,  and  pledged  the  ship  and 
goods  to  A  to  secure  the  amount,  which  included  a 
commission  of  5  per  cent,  charged  by  A  on  the 
sums  advanced  by  him,  and  a  premium  of  insur- 
ance paid  by  him  to  insure  the  ship  and  cargo  so 
pledged  from  Antigua  to  New  York. 

The  cargo  was  delivered  to  the  agent  of  A  in  New 
York,  and  the  insured,  to  obtain  the  possession  of 
his  property,  paid  his  proportion  of  the  charges  and 
expenses,  including  the  commissions  and  premium 
of  insurance.  It  was  held  that  the  master,  having 
acted  with  good  faith,  and  the  charges  being  reas- 
onable and  necessary,  the  insured  were  entitled  to 
recover  the  amount  so  paid,  against  the  insurers. 
In  case  of  necessity  the  master  may  sell  a  part  or 
hypothecate  the  whole  of  the  cargo,  for  the  neces- 
sary repairs  of  the  ship,  but  he  cannot  mortgage 
or  hypothecate  the  ship  for  the  benefit  of  the 
cargo. 

Citation— 3  Rob.  Adm.,  240. 


was  an  action  on  a  policy  of  insurance 
-L  on  the  cargo  of  the  ship  Concord,  at  and 
from  Guadaloupe  to  New  York.  The  defend- 
ants paid  into  court  $1,060  under  the  common 
rule. 

The  cause  was  tried  before  the  Chief  Justice 
at  the  New  York  sittings,  in  December,  1810, 
when  a  verdict  was  taken  for  the  plaintiff  for 
$1,500,  subject  to  the  opinion  of  the  court  on 
the  following  case  : 

On  her  voyage  the  ship  was  captured  by  a 
British  cruiser,  and  sent  into  Antigua,  on  the 
14th  of  October.  1808,  where  she  was  libeled  in 
the  Vice-Admiralty  Court.  A  claim  was  put 
in  by  the  master,  and  part  of  the  cargo  was 
released,  but  the  residue,  part  of  which  be- 
longed to  the  plaintiff  and  another  person, was 
detained  for  further  proof,  to  be  produced  in 
three  months,  with  leave  to  the  plaintiff  to 
take  the  property,  on  giving  security  for  the 
appraised  value  and  paying  the  costs.  He 
procured  Hall  &  Rose,  merchants  at  Antigua, 
to  become  security  ;  and  on  their  giving  the 
security  and  paying  the  costs  and  charges,  the 
property  was  delivered  to  the  master  on  the 
twenty-eighth  of  October. 

Pursuant  to  his  agreement  with  Hall  &  Rose 
the  master  drew  two  bills  of  exchange  in  their 
favor,  on  the  owners  of  the  ship  in  New  York, 
one  of  which  was  for  the  appraised  value  of 
the  part  *of  the  cargo  detained  for  fur-  [*3O 
ther  proof,  and  the  other  for  $1,982.23,  the 
amount  of  the  disbursements  of  Hall  &  Rose, 
for  the  vessel  and  cargo,  and  for  the  costs  of 
the  claim  in  the  Court  of  Admiralty,  includ- 
ing a  commission  of  five  per  cent.,  as  a  com- 
pensation for  their  services,  performed  at  the 
master's  request,  and  including  a  premium  for 
an  insurance  effected  by  Hall  &  Rose,  on  the 
ship  and  cargo  to  New  York  ;  the  master 
having,  by  an  instrument  of  bottomry  and 
hypothecation,  pledged  the  ship  and  cargo  to 
them,  as  security  for  the  payment  of  the  bills 
of  exchange.  The  ship  and  cargo  arrived  safe 
at  New  York,  and  the  security  given  at  Anti- 
gua was  afterwards  released  on  the  production 
of  further  proof.  The  property  of  the  plaint- 
iff was  delivered  to  the  agent  of  Hall  &  Rose 
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in  New  York, who  held  it  until  he  was  paid  the 
sum  of  $1,291.43,  being  the  plaintiff's  propor- 
tion of  the  particular  and  general  average,  as 
calculated  by  an  insurance  broker.  The 
plaintiff  paid  that  sum  to  the  agent  of  Hall  & 
Rose,  and  received  his  property.  The  present 
suit  was  brought  to  recover  of  the  defendants 
the  amount  so  paio\  with  interest. 

The  only  question  was,  whether  the  defend- 
ants were  answerable  for  the  plaintiff's  pro- 
portion of  expenses,  so  far  as  respected  the 
items  charged  by  Hall  &  Rose,  for  their  com- 
missions, and  the  premium  of  insurance. 

Mr.  Coldeit  for  the  plaintiff. 

Messrs.  C.  I.  Bogert  and  8.  Jones,  Jun. ,  con- 
tra. 

Per  Curiam.  There  was  nothing  unreason- 
able, and  probably  nothing  unusual  in  these 
charges  of  Hall  &  Rose.  It  was  not  to  be  ex- 
pected or  required  that  a  mercantile  house 
abroad  should  make  advances  and  become 
security  without  some  compensation  and  with- 
out being  completely  protected  against  loss. 
The  five  per  cent,  was  their  compensation, 
and  the  mortgage  of  the  property  to  them  and 
the  insurance  of  it  when  they  parted  with  the 
possession,  was  their  indemnity  from  loss. 
The  security  by  means  of  the  mortgage  would 
have  been  greatly  weakened  and  put  at  hazard 
if  the  property  had  not  been  insured.  The  in- 
surance was  necessary  to  render  the  mortgage 
effectual.  There  is  no  reason  to  suppose  that 
the  captain  did  not  act  with  good  faith,  and 
with  due  discretion,  in  reclaiming  the  prop- 
erty. No  better  terms  could  have  been 
obtained  ;  it  was  the  duty  of  the  captain  to 
31*]  *accept  of  those  terms,  and  not  to  leave 
the  property  behind.  The  plaintiff's  cargo 
was  mortgaged  to  Hall  &  Rose,  in  considera- 
tion of  their  becoming  security  to  answer  for 
its  value,  and  there  is  no  reason  to  doubt  of 
the  power  of  the  master  to  mortgage  it.  The 
principles  of  the  maritime  law  clothe  him  with 
the  power  of  agent  of  the  cargo  when  cases  of 
extremity  occur.  He  may  sell  a  part  or  he  may 
hypothecate  the  whole  cargo,  even  for  the 
necessary  repairs  of  the  ship,  when  that  act  is 
required  to  enable  him  to  continue  the  voy- 
age. Though,  ordinarily,  he  is  the  mere  car- 
rier of  the  cargo,  yet  in  a  case  of  difficulty  and 
peril  he  becomes,  ex  necessitate,  a  trustee  of  it, 
with  a  large  and  liberal  discretion,  and  this 
character  is  then  given  to  him  from  public 
policy,  for  without  this  power  the  cargo  might 
be  left  to  perish.  (The  Oratitudine,  3  Rob. 
Adm.,  240.)  If  the  master  has  this  power  over 
the  cargo  for  repairs  to  the  ship,  it  exists,  in 
at  least  equal  force,  when  the  interest  of  the 
cargo  is  directly  in  question  ;  and  this  case 
contains  intrinsic  evidence  that  the  terms  on 
which  the  assistance  of  Hall  &  Rose  was  pro- 
cured were  as  favorable  as  any  that  could  have 
been  obtained.  The  plaintiffs  had  no  agent  or 
consignee  at  Antigua,  for  none  appears,  or  is 
to  be  presumed.  It  was  an  island  to  which  the 
ship  was  carried  by  the  captors.  To  whom 
was  the  captain  to  apply  for  aid?  If  Hall  & 
Rose  had  exacted  exorbitant  compensation  or 
security,  the  presumption  would  have  been 
different,  and  it  might  have  been  incumbent 
on  the  plaintiff  to  have  shown  that  other  ap- 
plications for  security  had  been  made,  and 


failed.  The  indemnity  required  by  Hall  & 
Rose  of  a  mortgage  of  the  cargo  released,  was 
reasonable  for  them  to  ask,  and  within  the 
power  of  the  captain  to  give  ;  and  having 
taken  it,  the  insurance  was  necessary  to  ren- 
der the  security  perfect,  and  the  premium  for 
the  insurance  was  no  more  than  a  neces- 
sary charge  attending  the  taking  of  the  secu- 
rity. 

But  the  captain  went  further  and  mortgaged 
the  ship,  and  so  far  he  acted  without  author- 
ity ;  for  to  mortgage  the  ship  for  the  ben- 
efit of  the  cargo,  seems  to  be  going  beyond 
his  trust,  or  the  rules  of  law.  Admitting, 
however,  that  the  hypothecation  of  the  ship 
was  void,  still  it  was  exacted,  and  the  prem- 
ium of  insurance  for  both  ship  and  cargo  was 
included  in  the  bill  of  exchange  for  which  the 
plaintiff's  cargo  stood  pledged.  The  payment 
of  that  premium  became  a  necessary  expendi- 
ture in  the  recovery  of  the  plaintiff's  property. 
The  question  on  the  validity  of  the  hypotheca- 
tion of  the  ship  does  not,  then,  arise  in  this 
case.  The  plaintiff  was  bound  to  pay  his  pro- 
portion of  that  premium.  *It  was  one  [*32 
of  the  conditions  on  which  their  property  was 
recovered,  and  the  difference  between  a  prem- 
ium of  insurance  upon  the  cargo  only,  and 
upon  the  ship  and  cargo,  could  not  be  so  ma- 
terial as  to  affect  the  good  faith  of  the  master, 
and  the  necessity  of  acceding  to  the  terms 
upon  which  Hall  &  Rose  offered  their  assist- 
ance. 

There  ought,  therefore,  to  be  no  deduction 
from  the  plaintiff's  claim,  on  account  of  either 
of  the  above  items  of  commissions  or  prem- 
ium. 

Judgment  for  the  plaintiff . 
Cited  in— 96  U.  S.,  651. 


ANDREWS  &  BOERUM 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance — Pat  tial  Loss — Insurance  Ef- 
fected After  Loss —  Without  Knowledge  of  Loss 
— Presumption  of  Fraud — Duty  of  Master — 
What  Diligence  Required, 

A  vessel  insured  from  Charleston  to  New  York 
was,  during  the  voyage,  stranded  and  lost  on  Little 
Egg  Harbor  Beach  on  Monday,  the  26th  of  March, 
at  2  A.  M.,  about  90  miles  from  New  York.  The  in- 
surance was  effected  by  A  and  B,  part  owners,  for 
themselves  and  the  other  owners,  of  which  the 
master  was  one,  on  the  9th  of  April  following  ;  but 
A  and  B  knew  nothing  of  the  loss  until  after  the  in- 
surance. The  master  was  so  much  hurt  at  the  time 
of  stranding  as  not  to  be  able  to  attend  to  business 
for  two  or  three  days ;  but  he  made  immedi- 
ate inquiry  after  the  means  of  communicat- 
ing information  of  the  loss  to  New  York, 
and  found  that  the  only  conveyance.,  by  land, 
was  the  mail,  from  a  place  10  miles  distant  from 
the  wreck,  and  which  went  only  once  a  week, 
and  had  previously  left  the  place  on  the  even- 
ing of  the  26th  and  would  not  leave  it  again  until 
the  Monday  following.  Several  vessels  lay  near 
the  place  of  the  wreck,  bound  to  New  York,  but 
were  detained  by  head  winds.  With  a  fair  wind  a 
vessel  would  arrive  at  New  York  in  one  day.  The 
master  having  put  the  cargo  which  had  been  saved 
on  board  of  three  small  vessels,  embarked  in  one  of 
them  on  Saturday,  the  31st  of  March,  but  on  account 
of  contrary  winds  did  not  arrive  until  the  llth  of 
April. 

It  was  held  that  there  was  no  actual  fraud,  and 
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that  the  master,  not  knowing  of  any  intention  to 
effect  an  insurance,  was  bound  to  use  no  more  than 
ordinary  diligence ;  and  that,  under  the  circum- 
stances, there  was  not  such  gross  negligence,  or 
constructive  fraud,  as  would  vacate  the  policy. 


was  an  action  on  a  policy  of  insurance 
-L  on  the  schooner  Maria,  from  Charleston, 
S.  C.,  to  New  York,  on  account  of  the  plaint- 
iffs, and  M.  &  A.  Clark,  the  latter  being  also 
master  of  the  vessel. 

The  cause  was  tried  at  the  New  York  sit- 
tings in  June,  1811,  before  Mr.  Justice  Thomp- 
son ;  and  a  verdict  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  xxmrt  on  the  follow- 
ing case  : 

The  vessel  sailed  on  the  voyage  insured  the 
18th  of  March,  1811,  with  a  cargo  of  cotton 
.and  rice  ;  and  on  Monday,  the  26th  of  March, 
at  2  A.  M.,  was  lost  on  Little  Egg  Harbor 
Beach,  about  ninety  miles  from  the  city  of 
New  York.  The  insurance  was  effected  on 
the  9th  of  April  following,  by  the  plaintiffs. 

It  was  not  pretended  that  the  plaintiffs  had 
any  knowledge  of  the  loss  of  the  vessel,  at  the 
time  the  insurance  was  made  ;  and  the  only 
question  was,  whether  A.  Clark,  the  master 
and  part  owner,  had  been  guilty  of  such  gross 
33*]  negligence,  in  not  communicating  in- 
telligence of  the  loss  to  the  other  part  owners 
as  would  vacate  the  policy. 

When  the  vessel  went  ashore,  the  master 
was  knocked  down  by  the  tiller,  and  so  much 
injured  that  he  was  carried  to  a  place  called 
Hawkins,  eight  miles  distant  from  the  wreck, 
and  was  there  for  several  days  disabled.  The 
witness,  one  of  the  seaman,  did  not  know  of 
any  opportunity  to  New  York  ;  but  there  were 
several  vessels  at  the  time  at  Little  Egg  Har- 
bor, ready  to  sail,  but  were  prevented  from 
sailing  ;  and  none  did  sail,  until  the  one  in 
which  he  came  up  to  New  York,  which  arriv- 
ed there  on  the  llth  of  April. 

On  the  morning  of  the  shipwreck,  the  mas- 
ter inquired  of  an  inhabitant  of  the  place, 
whether  there  was  any  postofflce  in  the  vicinity, 
and  expressed  great  anxiety  to  write  to  New 
York  ;  and  he  was  informed  that  the  nearest 
postofflce  was  at  Tinkerton,  ten  miles  distant, 
but  that  the  post  left  that  place  only  once  a 
week,  on  Monday  morning  ;  and  that  it  was 
then  too  late  for  that  post  day,  as  the  mail 
had  already  left  Tinkerton  for  New  York. 

On  Tuesday  the  captain  went  to  a  place 
about  two  miles  distant,  in  a  carriage,  to  make 
a  protest,  and  on  Wednesday,  he  went  to  the 
wreck.  A  person  might  have  been  easily  hired 
to  carry  a  letter  to  the  postofflce  at  Tinkerton. 
The  post  went  by  the  way  of  Philadelphia, 
where  it  arrived  on  Wednesday  in  each  week, 
and  could  not  reach  New  York  before  the 
next  day  :  but  a  vessel  leaving  Little  Egg  Har- 
bor, with  a  wind  tolerably  fair,  would  reach 
New  York  in  one  day.  On  Saturday,  the 
31st  of  March,  the  captain  put  all  the  cargo 
saved  on  board  of  three  small  vessels,  em- 
barked in  one  of  them  for  New  York,  and 
having  proceeded  about  ten  miles,  they  were 
•obliged  to  anchor,  on  account  of  head  winds  ; 
and,  while  so  detained,  the  captain  might  have 
forwarded  a  letter  to  New  York,  from  tin- 
place  opposite  the  vessel.  On  account  of  con- 
trary winds,  he  did  not  arrive  at  New  York 
until  the  llth  of  April. 
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A  master  of  a.coasting  vessel  testified  that 
he  was  at  the  wreck  the  day  after  the  vessel 
went  ashore,  and  inquired  of  Captain  Clark  if 
he  had  any  freight  for  New  York  ;  and  he 
told  the  witness  that  he  had  already  engaged 
vessels  to  carry  the  cargo  to  New  York.  The 
witness  mentioned  (hat  his  was  a  fast  sailing 
vessel,  and  would  reach  New  York  first.  She 
lay  out  of  the  mouth  of  the  harbor,  and  sailed 
the  2d,  and  arrived  at  New  York  on  the 
5th  of  April  ;  but  the  witness  said  that  he 
did  not  *mention  the  loss  of  the  Maria  [*34 
to  any  person,  though  if  was  talked  of  among 
the  crew  on  board  of  his  vessel. 

In  the  New  York  Gazette,  published  on  the 
29th  of  March,  the  arrival  of  the  schooner 
Emily,  in  fifteen  days  from  Charleston,  was 
mentioned  ;  and,  among  the  occurrences  of 
the  voyage,  it  was  stated  that  on  Wednes- 
day preceding  they  saw  a  schooner  on  shore, 
with  yellow  sides,  on  Little  Egg  Harbor  Beach, 
with  cotton  floating  around  her. 

Mr.  D.  B.  Ogdenfor  the  plaintiffs. 

Messrs.  Golden  and  Sampson,  contra. 

Per  Curiam.  There  is  no  trace  of  actual 
fraud  in  this  case ;  and  it  a  question  of  con- 
structive fraud  merely,  on  the  ground  that 
Captain  Clark  did  not  use  due  diligence  in 
communicating  intelligence  of  the  loss  to  his 
partners  in  New  York.  It  does  not  appear  that 
Captain  Clark  had  directed  insurance,  or  was 
apprised  of  any  intention  of  the  plaintiffs  to 
cause  insurance  to  be  made.  As  we  cannot, 
therefore,  perceive  any  interested  motive  in 
him  to  withhold  the  intelligence,  the  case  did 
not  seem  to  require  that  extreme  diligence  that 
would  have  been  due,  had  he  known  that  ap- 
plication for  insurance  was  pending.  We 
ought,  then,  to  exact  from  him,  as  part  owner, 
that  ordinary  diligence  only  which  the  nature 
of  such  mercantile  concerns,  and  common 
prudence  and  discretion  would  demand.  Any- 
thing like  gross  negligence,  in  communicating 
with  his  partners  in  such  a  crisis,  would  look 
like  design,  and  justify  the  inference  of  fraud; 
but  the  circumstances  of  the  case  are  proof  of 
ordinary  diligence.  The  captain  was  much 
injured  by  the  stranding  of  the  vessel,  and 
was,  for  some  time,  disabled  from  bestowing 
attention  to  his  business.  He,  however,  made 
instant  and  anxious  inquiries  about  the  means 
of  communicating  with  New  York,  by  the 
mail,  and  was  informed  that  no  opportunity 
would  occur,  through  the  next  postoffice, 
which  was  ten  miles  off,  under  a  week  from 
that  time.  He  had  then  good  reason  to  believe 
he  would  himself  arrive  in  New  York,  with 
the  cargo  saved,  before  a  letter  would  reach 
New  York  by  the  mail.  He  had  laden  his 
cargo  on  board  of  other  vessels,  bv  Saturday 
next  after  the  shipwreck,  and  embarked  for 
New  York,  and  a  fair  wind  would  have  carried 
him  there  in  one  day.  He  advanced  about  ten 
miles  the  same  day,  and  was  then  detained  by 
contrary  winds,  so  as  not  to  be  able  to  arrive 
in  New  York  in  eleven  or  twelve  days. 

*Under  these  circumstances,  there,  is  [*3/> 
no  ground  to  charge  him  with  a  want  of  or- 
dinarv  diligence,  and  the  plaintiffs  are  entitled 
to  judgment. 


Judgiiifnt  for  the  plaintiffs. 
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Distinguished— 12  wheat-,  416;  1  Pet.,  185;  4  Ma-  j  ant,  afterwards,  refused  to  purchase,  he  would, 
80111  77-  i  by  breach  of  the  condition,  become  a  trespasser 

ao  inilio. 


A.  &  J.>  SUFFERN  v.  TOWNSEND. 

Parol  Agreement  to  Purchase  Land — Timber  Cut 
by  Purchaser — Agreement  Rescinded — Liabil- 
ity for  Trespass. 

An  agreement  for  the  purchase  of  land  does  not 
of  itself,  amount  to  a  license  to  the  party  agreeing 
to  purchase  to  enter  on  the  land  ;  and  a  license  to 
enter  does  not  imply  a>  permission  to  cut  and  con- 
sume the  timber.  And  where  a  person,  after  a  pa- 
rol  agreement  for  the  purchase  of  land,  entered 
and  cut  timber,  and  the  agreement  was  afterwards 
rescinded  by  him,  it  was  held  that  he  was  liable  as  a 
trespasser. 

THIS  was  an  action  of  trespass  quart  clausum 
fregit,  and  for  cutting  and  carrying  away 
trees,  &c.  Plea,  not  guilty,  with  notice  that 
the  defendant  would  give  in  evidence,  at  the 
trial,  a  license  to  cut  and  carry  away  the  timber 
and  trees,  &c. 

The  cause  was  tried  at  the  Orange  Circuit 
on  the  12th  of  September,  1811.  The  plaintiff 
having  proved  the  entering  and  cutting  and 
carrying  away  the  trees,  &c.,  the  defendant 
offered  to  give  in  evidence,  in  bar  of  the 
plaintiff's  action,  that  at  the  time  of  the  tres- 
pass complained  of  he  was  in  possession  of  the 
locus  in  quo,  by  virtue  of  a  Darol  agreement, 
for  the  purchase  of  the  lot,  on  which  the  tres- 
pass was  alleged  to  be  committed.  That  this 
agreement  was  made  in  the  autumn  of  1809, 
immediately  after  which  the  defendant  entered, 
as  owner,  and  the  plaintiff  showed  the  lines 
and  bounds  of  the  lot.  A  deed  was  to  be  ex- 
ecuted in  the  followiag  spring.  In  March, 
1810,  when  the  lot  was  surveyed,  the  defend- 
ant, finding  that  it  did  not  include  all  the  land 
he  supposed,  abandoned  the  lot,  and  informed 
the  plaintiff  that  he  would  not  take  it  on  ac- 
count of  the  misrepresentation  as  to  the 
bounds.  The  plaintiff,  accordingly,  sold  it  to 
another  person  in  May,  1811.  The  alleged 
trespass  was  committed  while  the  defendant 
was  so  in  possession  of  the  lot. 

This  evidence  was  objected  to,  as  not  consti- 
tuting a  bar  to  the  plaintiff's  action,  and  was 
overruled  by  the  judge,  and  the  jury,  under 
his  direction,  found  a  verdict  for  the  plaint- 
iffs. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Fink,  for  the  defendant,  contended  that 
the  evidence  offered  at  the  trial  ought  to  have 
been  received.  Though  the  parol  agreement 
was  void  as  to  the  purchase,  under  the  statute 
of  frauds,  yet  it  was  good  evidence  of  a  license 
to  enter.  A  license  need  not  be  in  writing.  A 
license  to  enter  is  a  good  plea  in  bar  to  an  ac- 
36*]  tion  of  *trespass  quare  clausum  fregit. 
He  cited  5  Comyn's  Dig.,  791  ;  2  Term  Rep., 
166  ;  6  Johns.  Rep.,  46  ; .7  Johns.  Rep.,  1. 

Mr  J.  Duer,  contra,  insisted  that  a  parol 
agreement  for  a  purchase  did  not  imply  a  li- 
cense to  enter  on  the  land.  Suppose  even  an 
agreement  for  a  purchase  in  writing,  yet  if  it 
does  not  contain  an  express  permission  to  en- 
ter, it  will  not  give  such  license  by  implication. 
Again,  if  the  plaintiff  had  expressly  consented 
to  let  the  defendant  enter,  on  condition  that  he 
would  become  a  purchaser,  yet  if  the  defend- 


Per  Curiam.  The  defense  set  up  as  a  bar 
to  the  action  was  properly  overruled.  The 
agreement  to  purchase  and  convey  did  not,  of 
itself,  amount  to  a  license  to  enter.  It  was  a 
mere  executory  agreement.  And  even  if  a  li- 
cense to  enter  had  been  shown,  it  would  not 
have  been  sufficient,  without  showing  a  furth- 
er license  to  cut  and  consume  the  timber.  The 
one  license  does  by  no  means  imply  the  other. 
The  defendant  could  not  have  pretended  to 
have  been  in  possession,  in  any  higher  charac- 
ter than  a  tenant  at  will,  as  the  agreement  for 
the  purchase  of  the  premises  was  by  parol, 
and  if  a  tenant  at  will  cuts  timber  it  is  trespass. 
The  matter  offered  as  a  defense  was  altogether 
insufficient. 

Motion  denied. 

Distinguished— 64  N.  Y.,  294. 

Cited  in— 9  Johns.,  332;  13  Johns.,  236;  7  Cow.,  330, 
748;  3  Wend.,  106;  7  Wend.,  448;  29  N.  Y.,  32;  49  N. 
Y.,  33 ;  6  Barb.,  127  ;  7  Barb.,  77 ;  14  Barb.,  641 ;  19 
Barb.,  482 ;  34  Barb.,  185 ;  35  Barb.,  167  ;  60  Barb.,  471, 
474 ;  9  Wall.,  293 ;  21  Wis.,  477 ;  33  N.  J.  L..  534. 


HURTIN  v.  HOPKINS. 

Libel  —  Verdict  —  Jury  —  Disregard  of  Evidence  — 
New  Trial  Refused. 

In  an  action  for  a  libel,  where  the  jury  find  a  ver- 
dict for  the  defendant,  the  court  will  not  grant  a 
new  trial,  merely  because  the  jury  misunderstood 
or  disregarded  the  evidence. 

Citations—  3  Johns.,  180  ;  Str.,  899;  1238;  3  Wils.,  59  ; 
10  East,  268  ;  3  Burr.,  664  ;  Cowp.,  37  ;  Salk.,  644. 


was  an  action  for  a  libel,  published  in 
-  the  Orange  County  Gazette.  The  publica- 
tion was  in  the  form  of  a  letter  addressed  to 
Col.  G.  D.  Wickham,  as  follows  :  "You  may 
consider  it  presumption  in  a  citizen,  in  the 
common  walks  of  life,  to  assume  to  himself 
the  right  of  investigating  the  interest  and  zeal 
you  manifested  in  procuring  the  appointment 
of  John  G.  Hurtin  (the  plaintiff),  to  the  office 
of  sheriff  of  the  County  of  Orange,  to  the  ex- 
clusion of  a  great  number  of  gentlemen  of 
respectability,  as  well  for  character  as  tal- 
ents, belonging  to  the  federal  party  in  this 
county.  Your  ambition  for  the  exclusive  con- 
trol of  the  appointment  of  a  high  sheriff  you 
have  honestly  inherited.  The  advantages  re- 
sulting *f  rom  that  influence  you  will  ever  [*37 
enjoy  over  that  contemptible  apostate  (mean- 
ing &c.),  whose  ignorance  and  insolence  will 
make  him  a  fit  instrument  for  all  your  pur- 
poses (meaning,  &c.)  And  when  you  lack 
the  talents  and  ingenuity  to  give  him  a 
proper  direction,  you  have  an  arch  old  gentle- 
man at  your  elbow,  to  direct  you  both  in  the 
arts  of  juggling."  (Meaning,  &c.) 

The  publication  by  the  defendant  was  prov- 
ed ;  and  the  counsel  for  the  defendant  offered 
to  prove  the  truth  of  the  charges  contained  in 
the  libel  :  and  no  objection  being  made, 
several  witnesses  were  admitted  for  that  pur- 
pose. 

The  judge  charged  the  jury  that  the  publit 
cation  was  libelous  ;  and  that  the  defendan- 
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having  wholly  failed  in  his  justification,  the 
plaintiff  was  entitled  to  a  verdict.  The  jury 
found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  Duer  for  the  plaintiff. 

Mr.  Fisk.  contra.  He  cited  1  Burr.,  11, 
54  ;  2  Salk.,  644  ;  2 Burr.,  664  :  3  Johns.  Rep., 
180. 

Per  Curiam.  The  general  rule  is  not  to 
grant  a  new  trial,  in  actions  of  this  nature, 
when  the  verdict  is  for  the  defendant,  and 
there  is  no  other  ground  for  the  motion  than 
that  the  jury  have  misunderstood  or  disregard- 
ed the  evidence.  This  was  the  doctrine  of 
the  court  in  Jami*  v.  Hatheway,  3  Johns. 
Rep.,  180.  In  penal  actions,  the  rule  has 
been  established  by  a  series  of  cases  (Str. ,  899, 
1238;  3  Wils.,  59  j"  10  East,  268),  and  though 
actions  for  defamation,  and  for  malicious  pros- 
ecution, are  not  actions  for  penalties,  yet  they 
are  penal  in  their  nature ;  and,  in  respect  to 
the  doctrine  of  new  trials,  seem  to  be  govern- 
ed by  the  same  rules.  (2  Burr.,  664;  Cowp., 
37  ;  Salk.,  644.)  The  case  before  us  was  not 
that  of  a  very  aggravated  libel,  nor  were  the 
cases  in  general  of  that  character  to  which 
the  rule  has  been  applied.  A  jury  would 
rarely,  in  a  gross  case  of  defamation,  find  a 
verdict  against  the  plaintiff ;  if  they  did,  it 
would  be  pretty  good  evidence  of  prejudice, 
partiality  or  corruption.  The  court  do  not 
mean  to  lay  down  a  rule  for  such  extreme 
cases,  but  they  certainly  would  not  be  justified 
by  the  precedents  to  interfere  in  the  present 
case. 

Motion  denied. 


38*]      *DE  LONG  v.  ST ANTON. 

Arbitration — General  Submission —  Action  on 
Award  —  Parol  Evidence  —  Inadmissible  to 
Limit  Submission. 

Where  a  submission  was  general  of  all  actions, 
causes  of  actions,  suits,  &c.,  it  was  held  that  parol 
evidence  was  inadmissible  to  show  that  the  arbi- 
trators awarded  concerning1  a  matter  which  was  not 
in  controversy  between  the  parties  at  the  time  of 
the  submission.  Arbitrators  are  to  decide  wcundum 
alleoata  et  proltata,  and  their  decision  on  the  mat- 
ter is  flnal. 

Citations-1  Salk.,  211 ;  1  Lev.,  102 :  3  Johns.,  307. 

THIS  was  an  action  of  covenant,  on  a  bond 
conditioned  for  the  performance  of   an 
award.     The  cause  was  tried  at  the  Orange 
Circuit,  in  September,  1811. 

The  declaration  stated  that  certain  contro- 
versies, disputes  and  differences  having  arisen, 
and  being  depending  between  the  plaintiff  and 
defendant,  on  a  certain  day,  in  the  said  declar- 
ation mentioned,  the  said  plaintiff  and  defend- 
ant mutually  entered  into  bonds  of  arbitration, 
which  were  respectively  conditioned  "  to  stand 
to,  abide,  perform.  «fcc.,  the  award,  order,  &c., 
of  David  Ayers  and  Thomas  Evertson,  of  the 
town  of  Deer  Park,  in  the  County  of  Orange, 
arbitrators  indifferently  chosed  and  elected  oy 
the  parties,  to  award,  order,  adjudge  and  de- 
termine of  and  concerning  all  manner  of  bar- 
gains, actions,  causes  of  action,  suits,  bills, 
bonds,  specialties,  judgments,  executions,  ex- 
JOIINS.  REP.,  9. 


tents,  accounts,  debts,  dues,  sum  and  sums  of 
money,  quarrels,  controversies,  trespasses, 
damages  and  demands  whatsoever,  both  in 
law  and  equity,  or  otherwise  howsoever, 
which  at  any  time  or  times  heretofore  had 
been  made,  moved,  brought,  commenced,  sued, 
prosecuted,  committed,  omitted,  done  or  suf- 
fered by  or  between  the  said  parties,  or  either 
of  them."  That  the  arbitrators  made  an  award 
pursuant  to  the  condition  of  the  bonds,  and 
did,  amongst  other  other  things,  award  that 
the  defendant  should  pay  to  the  plaintiff  the 
sum  of  four  hundred  dollars,  on  or  before  the 
1st  day  of  December,  1810,  and  assigned,  as  a 
breach,  the  non-payment  of  the  said  sum. 

On  the  trial  of  the  cause,  the  facts  neces- 
sary to  be  proved  on  the  part  of  the  plaintiff, 
in  support  of  his  declaration,  being  admitted, 
the  counsel  for  the  defendant  offered  to  prove, 
in  bar  of  the  plaintiff's  recovery,  that  at  the 
time  the  parties  submitted  their  disputes  to  ar- 
bitration as  aforesaid,  there  were  only  two 
disputes  or  controversies  which  had  arisen, 
and  were  then  depending  between  them — one 
an  indictment  for  a  forcible  entry  and  detainer 
found  against  the  defendant  on  the  prosecu- 
tion of  the  plaintiff ;  the  other  an  action  of 
trespass  in  the  Orange  Common  Pleas,  by  the 
plaintiff  against  the  defendant  ;  that,  on  the 
hearing  before  the  arbitrators,  the  plaintiff  of- 
fered to  prove  that  the  defendant  had  been 
guilty  of  fraud  in  the  sale  of  a  farm  to  him, 
some  years  before,  by  misrepresenting  the 
value  of  the  farm,  and  claimed  damages  for 
the  injury  he  had  sustained  by  such  pretended 
fraud :  *that  the  defendant's  cqunsel  [*3i> 
then  objected  to  the  introduction  of  such  tes 
timony,  but  it  was  admitted  by  the  arbitrators, 
who  founded  their  award,  in  part,  on  that 
evidence  ;  a  considerable  portion  of  the  sum 
awarded  to  be  paid  by  the  defendant  being  in- 
tended by  them  as  a  compensation  to  the 
plaintiff  for  the  damages  he  had  sustained  by 
such  pretended  fraud.  That  at  the  time  of 
the  said  submission  no  dispute  or  controversy 
had  arisen  or  existed  between  the  parties  rela- 
tive to  the  sale  of  the  farm  ;  and  that  before 
that  time  the  farm  in  question,  by  virtue  of  a 
power  contained  in  a  mortgage  thereof,  execu- 
ted by  the  plaintiff  to  the  defendant,  had  been 
sold  at  public  auction,  in  conformity  to  the 
provisions  of  the  statute,  and  a  complete  title 
thereto  again  become  vested  in  the  defendant ; 
that  the  facts  alleged  by  the  plaintiff  relative 
to  the  conduct  of  the  defendant,  in  the  sale  of 
the  farm,  as  the  same  were  proved  before  the 
arbitrators,  did  not  amount  to  fraud  either  in 
law  or  equity,  and  therefore  furnished  no 
cause  of  action  to  the  plaintiff  against  the  de- 
fendant. To  this  evidence  the  counsel  for  the 
plaintiff  objected,  contending  that  the  facts, 
if  true,  formed  no  bar  to  the  plaintiff's  recov- 
ery ;  and  the  evidence  was  overruled  by  the 
judge,  who  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  sum  awarded,  with  in- 
terest. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

^fr.  J.  Duer,  for  the  defendant.  1.  The 
evidence  offered  by  the  defendant,  at  the  trial, 
and  rejected  by  the  judge,  ought  to  have  been 
received.  However  general  the  terms  of  the 
submission  may  be,  the  power  of  the  arbitrn- 
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tors  is  limited  to  matters  actually  submitted, 
or  to  differences  existing  at  the  time.  The  ob- 
ject of  the  submission  must  be  existing  con- 
troversies, for  it  is  absurd  to  suppose  that  the 
parties  could  mean  to  submit  to  the  decision  of 
arbitrators,  matters  about  which  there  was  no 
dispute.  The  definition  of  an  arbitrator,  as 
well  as  the  terms  used  in  the  submission,  show 
that  existing  differences  only  can  be  the  sub- 
ject of  submission.  By  the  civil  law,  though 
the  submission  be  general,  yet  the  power  of 
the  arbitrators  is  limited  to  existing  contro 
versies.  (1  Domat.,  213  ;  Dig.,  lib.,  4,  tit.  8, 
1,  21,  sec.  6.)  Without  such  a  restriction,  the 
power  of  arbitrators  would  be  unlimited  and 
arbitrary ;  and  they  might  decide  on  matters 
never  foreseen  or  contemplated  by  the  parties, 
themselves,  as  subjects  of  controversy. 

In  the  case  of  Ravet  v.  Farmer,  4  Term. 
Rep. ,  146,  the  defendant  pleaded  an  award, 
pursuant  to  a  submission,  of  all  matters  in 
4O*]  difference  between  *the  parties,  and  the 
plaintiff  replied  that  the  subject  matter  of  that 
suit  was  not  included  in  the  reference ;  and, 
on  motion  to  set  aside  the  verdict,  the  court 
said  that  the  plaintiff  might  show  that  the  mat- 
ter was  not  in  difference  between  him  and  the 
defendant,  at  the  time  of  the  submission,  nor 
referred  to  the  arbitrators.  And,  in  the  case 
of  Golightly  v.  JeUicoe,  4  Term  Rep.,  146,  note, 
where  the  plaintiff  replied  that  the  subject  of 
the  action  was  never  laid  before  the  arbitra- 
tors, Lord  Mansfield  said  the  only  question  was 
whether  a  submission  of  all  matters  in  differ- 
ence was  a  submission  of  matters  not  in  dif- 
ference. (Kyd  on  Awards,  2d  edit.,  179,  180 ; 
Dig  ,  lib.  4,  tit.  8,  1,  43.) 

When  ancient  strictness  and  modern  liber- 
ality are  spoken  of,  we  mean  that  strictness, 
in  the  construction  of  awards,  which  tended 
to  defeat  them,  and  that  liberality  which  seeks 
to  carry  into  effect  the  intention  of  the  par- 
ties. 

2.  The    terms  of    the  submission,  though 
general,  do  not  include  the  matter  of  fraud  in 
the  sale  of  land.     The  words  ' '  causes  of  ac- 
tion" must  be  understood  to  mean    a  legal 
ground  of  action ;  and  if  it  could  be  shown 
that  the  matter  alleged  would   not  afford  a 
cause  of  action,  in  law  or  equity,  it  could  not 
be  within  the  submission. 

3.  Parol  evidence  was  admissible  to  show 
that  the  arbitrators  exceeded  their  authority  ; 
and  it  is  not  necessary  that  the  excess  of  au- 
thority should  appear  on  the  face  of  the  award. 
The  rule  that  nothing  dehors  the  award  can  be 
given  in  evidence,  does  not  apply  to  this  case; 
For  it  would  be  absurd  to  say  that  if  arbitra- 
tors exceed  their  authority  the  award  is  void, 
and  at  the  same  time  reject  the  only  evidence 
which  can  show  that  their  authority  has  been 
exceeded.     The  rule  is  general,  and  I  find  no 
authority  limiting  it  to  the  case  where  the  ex- 
cess of  authority  appears  on  the  face  of  the 
award.     That  the  award  was  not  ready  to  be 
delivered  at  the  time,  and  that  the  arbitrators 
were  insane,  are  facts  dehors  the  award,  and 
yet  parol  evidence  is  admissible  to  show  them. 
It  will  be  said  that  an  award  is  equivalent  to 
a  judgment ;  and  nothing  extrinsic  to  a  judg- 
ment can  be  offered  in  evidence  to  impeach  it; 
and  Barlow  v.  Todd,  3  Johns.  Rep.,  367  ;  Wills 
v.  M'Cormick,  2Wils.,  148,  and  Kyd  (Kyd  on 
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Awards,  328),  will  be  relied  on  by  the  counsel 
on  the  other  side.  The  court,  in  Barlow  v. 
Todd,  seemed  to  rely  on  the  authority  of 
Wills  v.  M'Cormick ;  but  they  might  have  pro- 
ceeded on  another  ground,  the  state  of  the 
pleadings.  I  do  not  understand  Kyd,  or  the 
court,  in  Witts  v.  M'Cormick,  as  meaning  to 
lay  down  the  broad  rule  that  parol  evidence  is, 
in  all  cases,  inadmissible  to  impeach  an  award. 
(8  East,  346.) 

*There  is  a  wide  difference  between  [*4 1 
arbitrators  exceeding  their  authority,  and  mis- 
taking or  abusing  it.  In  the  former  case  it  is 
analagous  to  a  court  acting  without  jurisdic- 
tion. A  judgment,  which  would  be  otherwise 
final  and  conclusive,  may  be  set  aside  on  the 
ground  of  a  want  of  jurisdiction.  In  Baspole's 
case,  8  Co.,  98,  in  answer  to  the  second  objec- 
tion, Lord  Coke  says,  "  When  the  submission 
is  general  of  all  actions,  &c.,  generate  nihil 
certi  implicat ;  and,  therefore,  it  may  well 
stand  with  the  generality  of  the  words,  that 
there  was  but  one  cause  depending  in  contro- 
versy between  them."  The  rule  is  laid  down 
by  Denniston,  J.,  in  Hawkins  v.  CoUouyh.  (1 
Burr.,  277.  See,  also.  1  Saund.,  32,  note;  Pal- 
mer's Rep.,  107;  Button.,  9  ;  Hob.,  119.) 

In  Morris  v.  Reynolds,  1  Salk.,  73,  Holt,  Ch. 
J.,  said  that  arbitrators  being  judges  of  the 
party's  own  choosing,  the  party  shall  not  come 
and  say  they  have  not  done  him  justice,  and 
put  the  court  to  examine  it ;  aliter,  where  they 
exceed  their  authority. 

It  may  be  said,  perhaps,  that  in  all  the  cases 
cited  there  was  something  on  the  face  of  the 
award  which  rendered  it  ambiguous,  and  that 
parol  evidence  was,  therefore,  admissible  to 
explain  it.  If  so,  then  awards  cannot  be  con- 
sidered as  certain  and  conclusive  as  judgments. 
But  the  court  say,  on  the  legal  construction  of 
the  words  "of  and  concerning  the  premises," 
we  intend  that  the  arbitrators  did  not  exceed 
their  authority,  but  if  you  can  show  the  con- 
trary, you  may  do  it. 

In  all  the  cases  in  which  parol  evidence  hss 
been  held  inadmissible  to  impeach  the  award, 
as  partiality  and  corruption  of  the  arbitrators, 
or  because  the  award  is  against  law  or  jus- 
tice, &c.,  there  are  solid  reasons  for  rejecting 
parol  evidence  ;  but  I  can  discern  no  solid 
reason  'for  rejecting  such  evidence  in  a  case 
like  the  present. 

Messrs.  Storey  and  8.  Jones,  .Tun.,  contra.  The 
terms  of  submission  were  as  broad  and  com- 
prehensive as  language  could  make  them.  It 
is  objected  that  the  arbitrators  decided  on  a 
matter  not  in  dispute  between  the  parties ;  but 
who  is  to  decide  on  that  fact,  unless  it  be  the 
arbitrators.  The  alleged  fraud  in  the  sale  of 
the  farm  was  existing  at  the  time  of  the  action, 
and  it  being  brought  before  the  arbitrators, 
they  were  bound  to  decide  upon  it.  In  decid- 
ing on  the  fact  of  fraud,  they  must  have  neces- 
sarily determined  whether  it  was  a  good  cause 
of  action.  We  do  not  deny  that  an  award  may 
be  bad,  where  the  arbitrators  exceed  their  au- 
thority ;  and  that  parol  evidence  is  admissible 
where  it  does  not  contradict,  or  enlarge,  or  re- 
strain the  terms  of  the  submission.  But  if  ad- 
mitted in  this  *case,  it  clearly  goes  to  [*42 
restrain  and  narrow  the  submission.  The  rule 
laid  down  in  Barlow  v.  Todd  is  general  and 
positive,  and  perfectly  conclusive  in  the  pres- 
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ent  case.  An  award  is  like  a  judgment,  and 
parol  evidence  cannot  be  admitted  to  show 
that  a  court  adjudicated  on  a  matter  not  stated 
in  the  pleading,  or  comprised  in  the  action 
brought  before  them.1  In  Newlandv.  Douglas, 
2  Johns.  Rep.,  63,  this  court  held  that  parol 
evidence  was  inadmissible  to  show  a  palpable 
mistake  or  miscalculation  of  arbitrators. 

Mr.  Duer,  in  reply,  said  that  he  did  not  pre- 
tend that  parol  evidence  was  admissible  to  ex- 
plain or  contradict  the  terms  of  the  submission. 
Arbitrators,  like  all  other  persons  acting  under 
delegated  powers,  must  pursue  the  terms  of  j 
their  authority.     The  terms  used  in  this  sub- 1 
mission  are  merely  to  specify  the  subjects  of  j 
difference.     There  must  be  an  existing  and  \ 
legal  cause  of  action.     Parties  never  can  be  j 
supposed  to  submit  to  the  decision  of  arbitrat- 
ors, matters  about  which  there  is  no  dispute, 
and  where  their  rights  are  clear  and  undoubted. 
If  the  arbitrators  have  power  to  decide  on  the  j 
meaning  of  the  words  "  causes  of  action,"  and 
to  give  them  what  construction  they  please,  | 
there  is  an  end  to  all  distinction  between  a  gen- 
eral and  a  special  submission.     Suppose  the  | 
submission  had  been  as  to  a  bond  or  specialty,  j 
and  the  arbitrators  should  choose  to  consider  i 
a  promissory  note  as  a  specialty,  and  decide  i 
upon  it,  would  their  award  be  valid  ? 

Per  Curtain.     The  submission  in  this  case 
was  general,  and  embraced   "every  demand 
and  cause  of  action,  in  law  or  equity."    No 
language  could  have  been  more  comprehen- 
sive.    If  the  allegation  of  fraud,  in  the  sale  of  I 
the  farm,  was  true  in  fact,  it  was  a  cause  of  j 
action  embraced  by  the  submission.     (1  Salk.,  I 
211  ;  1  Lev.,  102.)    Parol  evidence  is  not  ad-  j 
missible  to  limit  the  extent  of  the  submission,  | 
and  to  show  that  it  was  to  be  confined  to  mat-  j 
ters  actually  in  dispute  or  controversy  ;  for 
this  would  be  to  contradict  the  bond.  Nor  can 
the  defendant  be  admitted  to  show  there  was 
no  such  fraud  as  was  alleged,  for  that  would 
be  to  open  the  merits  of  the  award,  and  to  try 
over  again  a  matter  which  had  been  included  I 
in  the  submission  and  the  award.     It  was  for  j 
the  arbitrators  to  decide,  secundum  allegata  et  \ 
probata,  whether  the  charge  of  fraud  was  made  j 
out.     Their  decision  upon  the  point  was  final,  j 
according  to  the  doctrine  laid  down  in  Jiarlotc  i 
v.    Todd,  3  Johns.  Rep.,  367.    The  evidence 
4JJ*]  offered  on  the  part  of  the  defendant  *was,  j 
therefore,  properly  rejected  at  the  trial,  and 
the  motion  to  set  aside  the  verdict  is  denied. 

Motion  denied. 

Cited  in— 17  Johns.,  .353 :  2  Wend.,  -Vffl ;  7  Wend.. 
244  ;  12  Wend.,  18»:  4  Denio,  189;  12  N.  Y.,  16;  20 
Harb.,  489;  IE.  I).  Smith,  443. 


JACKSON,  ex.  dem.  STANTON.  r.  DE  LONG. 

Airard  of  Arbitrator* — Award    Void  for    Un- 
certainty. 

On  •  jroneral  mibmteton  to  A  and  H,  arbitrators 
of  all  actions  and  causes  of  action.  &c..  the  arbitra- 
tors awarded  that  A  should  pay  to  M  two  several 
sums  of  money  at  certain  periods,  and  if  he  should 

1.— But  see  Seddon  v.  Tutop,  BTerm  IU>p.,  «07. 

NOTE.  —  Arbitration  —  Award  —  \fwtt  he  certain. 
Compart-  Purdy  v.  I  >ela  van,  1  Cai.,  303,  and  note. 

JOHNS.  REP..  9. 


give  to  B  "  good  and  sufficient  security  for  the  pay- 
ment of  the  said  sums  of  money, "that  then  B  should 
deliver  up  to  A  the  quiet  and  peaceable  possession 
of  a  certain  farm,  on  which  B  then  lived :  but  in 
case  A  should  neglect  to  give  such  security,  then  B 
should  be  entitled  to  keep  possession  of  the  farm 
until  the  money  was  paid.  It  was  held,  that  as  the 
award  did  not  define  the  nature  and  extent  of  the 
security  to  be  given  by  A,  it  was  void,  for  uncer- 
tainty.* 

THIS  was  an  action  of  ejectment.  The  cause 
was  tried  at  the  Orange  Circuit,  in  Sept- 
ember, 1811.  At  the  trial  of  the  cause  the  title 
of  the  lessor  of  the  plaintiff  was  admitted. 
The  counsel  for  the  defendant  then  offered  to 
prove  the  following  facts,  in  bar  of  the  plaint- 
iff's recovery  ;  that  previous  to  the  commence- 
ment of  the  present  suit,  the  lessor  of  the 
plaintiff  and  the  defendant  mutually  entered 
into  bonds  of  arbitration,  which  were  respect- 
ively conditioned  to  abide  and  perform  the 
award  of  certain  arbitrators  indifferently  chos- 
en and  elected,  to  arbitrate,  award,  order,  ad- 
judge and  determine  of  and  concerning  "all 
manner  of  bargains,  actions,  causes  of  action, 
bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  accounts,  debts,  dues,  sum  and 
sums  of  money,  quarrels,  controversies,  tres- 
passes, damages  and  demands,  whatsoever, 
both  in  law  and  equity,  or  any  otherwise  what- 
soever, which  at  any  time  or  times  heretofore 
have,  had,  been  moved,  brought,  commenced, 
sued,  prosecuted,  committed,  omitted,  done 
or  suffered  by  or  between  the  said  parties,  or 
either  of  them,"  &c.  That  the  arbitrators,  af- 
terwards, and  before  the  commencement  of 
this  suit,  duly  made  and  published  their  award, 
pursuant  to  the  condition  of  the  said  bond, 
and  did,  inter  alia,  award  that  the  lessor  should 
pay  to  the  defendant  the  sum  of  four  hundred 
dollars,  good  and  lawful  money  of  the  United 
States,  at  or  upon  the  first  day  of  December 
next  ensuing  the  date  of  the  award,  and  the 
further  sum  of  five  hundred  and  twenty-five 
dollars,  on  or  before  the  first  day  of  May  fol 
lowing  ;  and  further,  that  if  the  lessor  should 
give  unto  the  defendant  good  security  for  the 
payment  of  the  two  before-mentioned  sums  of 
money,  that  then  and  in  that  case  the  defend- 
ant should,  within  thirty  days  after  such  se- 
curity should  be  given,  or  offered  to  be  given, 
deliver  up  to  the  lessor,  his  heirs  and  assigns, 
full  and  peaceable  possession  of  the  farm 
whereon  the  defendant  De  Long  then  lived 
(being  the  premises  in  question);  but  in  case 
the  lessor  should  neglect  or  refuse  to  give  the 
security  aforesaid,  that  then  the  defendant 
should  be  entitled  to  the  possession  of  the  said 
farm,  until  the  two  before-mentioned  sums  of 
money  should  be  paid.  The  Execution  [*44 
and  delivery  of  the  bond,  and  the  making  and 
publishing  the  award,  were  admitted. 

A  witness,  on  the  part  of  the  defendant, 
stated  that  some  time  in  the  month  of  May. 
in  the  year  1810,  the  lessor,  in  the  presence  of 
the  witness,  proposed  that  all  disputes  and 
controversies  then  pending  between  him  and 
the  defendant  should  be  settled  by  arbitration, 

•Certainty  to  a  common  intent  is  sufficient  in  an 
award.  Jackson  v.  Ambler,  14  Johns.  !H>.  Where 
the  parties  have  power  to  transfer  real  property, 
arbitrators  imiv  award  that  they  shall  do  it.  ("ox 
v.  Jagger.  2  (Owen,  JEW.  And  an  award  .settling 
the-  boundaries  of  a  land  will  enable  the  party  to 
whom  the  land  is  awarded,  to  bring  ejectment.  Sel- 
llek  v.  Addams,  15  Johns.  107. 
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and  that  the  proposals  were  assented  to  by  the 
defendant,  and  the  bonds  above  mentioned 
were  accordingly  prepared  and  executed.  That 
at  the  time  of  the  submission,  the  witness  knew 
of  only  two  disputes  or  controversies  pending 
between  the  parties,  one  relative  to  an  indict- 
ment under  the  statute  of  forcible  entry  and 
detainer  found  against  the  lessor,  at  the  prose- 
cution of  the  defendant,  for  a  forcible  entry 
on  the  premises  in  question  ;  the  other  an  ac- 
tion of  trespass  in  the  Common  Pleas  of  Or- 
ange County,  and  that  no  other  disputes  or 
controversies  were  mentioned  or  referred  to 
by  the  parties.  This  evidence  was  objected  to 
by  the  plaintiff,  and  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  above  facts. 

Mr.  Duer,  for  the  plaintiff,  contended  that 
all  that  part  of  the  award  relative  to  the  les- 
sor's giving  security,  and  the  defendant's  con- 
tinuing in  possession,  was  bad  (2  Bulst.,  260; 
Str.,  1026);  but  admitting  it  to  be  good,  it 
could  give  no  title  or  possession  that  would 
bar  an  action  of  ejectment.  The  case  of  John- 
son v.  Wilson,  Willes,  250,  was  conclusive  to 
show  that  the  award  is  imperfect  und  uncer- 
tain, and,  therefore,  void. 

Mr.  Storey,  contra,  insisted,  that  though  an 
award  could  not  transfer  a  title  or  freehold, 
yet  it  might  give  the  temporary  possession  or 
holding,  so  as  to  bar  an  ejectment.  He  cited 
Doe  v.  Rosser,  3  East,  15;  4  Dallas,  121,  122. 

Per  Curiam.  The  defense  offered  by  the 
defendant  was  insufficient.  The  award  direct- 
ed that  the  lessor  of  the  plaintiff  should  pay 
to  the  defendant  two  several  sums  of  money 
at  different  periods,  and  that  if  he  gave  the 
defendant  "good  and  sufficient  security  for  the 
payment,"  the  possession  of  the  premises  was 
to  be  delivered  to  him.  But  as  the  award  has 
not  defined  the  nature  of  the  security,  and 
whether  it  was  to  consist  of  real  or  personal 
security,  or  to  what  extent,  it  is  so  far  void, 
for  uncertainty;  and  the  lessor  of  the  plaintiff, 
who  is  admitted  to  have  a  good  title  to  the  prem- 
ises, is  entitled  to  recover  without  any  pre- 
vious tender  of  security. 

Judgment  for  the  plaintiff. 

Cited  in-15  Johns.,  200;  12  Wend.,  583. 


45*|    *COLEMAN  v.  SOUTHWICK. 

Libel — Pleadings — Matter  of  Inducement  to  the 
Libel — Eridence — New  Trial — Wlien  Granted 
on  Ground  of  Excessive  Damages. 

Where  a  declaration  for  a  libel,  after  stating  the 
plaintiff's  good  name,  &c.,  stated  that  the  defend- 
ant well  knowing  the  premises,  &c.,  maliciously 
intending  to  injure  the  plaintiff,  &c.,  and  to  bring 
him  into  great  scandal  and  disgrace,  and  to  cause  it 
to  be  believed  that  the  plaintiff  had  been  guilty  of 
the  crime  of  treason,  and  of  the  promulgation  of 
treasonable  sentiments,  &c.,  published  the  libel;  it 
was  held  that  these  were  not  averments  necessary 
to  be  proved,  but  mere  suggestions,  by  way  of  in- 
ducement to  the  libel. 

Where  A  published  a  libel,  taken  from  a  paper 
published  by  B,  as  an  extract  from  a  paper  publish- 
ed by  C,  it  was  held,  in  an  action  brought  by  C 
against  A,  that  the  testimony  of  D,  that  ne  heard 
A,  before  he  published  the  libel,  ask  E  whether 
he  had  not  seen  it  in  the  paper  of  C,  and  that  E  an- 
swered that  "he  had,"  was  inadmissible,  in  mitiga- 
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tion  of  damages;  but  that  E  himself  should  be  pro- 
duced if  his  declarations  were  proper  evidence. 

In  actions  for  slander,  libel,  and  other  personal 
torts,  the  court  will  not  grant  a  new  trial,  on  the 
ground  of  excessive  damages,  unless  the  amount  of 
damages  is  so  flagrantly  outrageous  and  extrava- 
gant, as  manifestly  to  show  that  the  jury  must  have 
been  actuated  by  passion,  partiality,  prejudice,  or 
corruption. 

Citations— 1  Binney,  &5,  90  n.;  Palm.,  314:  2  Mod., 
150;  1  Lev.,  97;  2  Wils.,  249: 1  Str.,  691;  2  Wils.,  160,  205, 
«44,  405;  1  Burr.,  609;  3  Wils.,  60;  2  HI.  Itep.,  1327; 
Cowp.,  230;  4  T.  R..  651;  4Tyng,  1;  2  Johns.,  63;  Willes, 
20;  Peake,  18;  7  T.  R..  «68. 

THIS  was  an  action  for  a  libel.  The  declar- 
ation stated  that  the  plaintiff  was  a  good 
and  faithful  citizen  of  the  United  States,  and 
of  good  fame,  «fcc.,  and  pursued  the  occupation 
and  employment  of  editor  of  a  certain  news- 
paper printed  and  published  in  the  city  of 
New  York,  called  the  "New  York  Evening 
Post,"  by  which  he  acquired  great  gains  and 
emoluments,  &c.  Nevertheless,  the  defendant 
well  knowing  the  premises,  Uut  contriving  and 
maliciously  intending  to  injure  and  aggrieve 
the  plaintiff  in  his  good  name,  &c.,  and  also  in 
his  occupation  and  employment,  and  to  bring 
him  into  great  scandal,  infamy,  and  disgrace, 
and  to  cause  it  to  be  believed,  &c.,  that  the 
plaintiff  had  been  guilty  of  the  crime  of  trea- 
son, and  of  the  promulgation  of  treasonable 
sentiments,  and  that  the  plaintiff  had  attempt- 
ed to  excite  a  civil  war,  &c.,  and  was  under 
the  influence  of  an  unprincipled  devotion  to 
Great  Britain,  &c.,  on  the  3d  October,  1809, 
at  the  city  of  Albany,  wrote  and  published  in 
a  newspaper,  printed  und  published  by  the 
defendant,  called  "The  Albany  Register,"  a 
certain  false,  scandalous  and  malicious  libel, 
containing,  among  other  things,  the  false, 
scandalous  and  malicious  words  and  matters 
following.  [Here  the  whole  publication  was 
set  forth  with  innuendoes,  but  it  is  unnecess- 
ary, in  reference  to  the  decision  of  the  court, 
to  set  forth  the  libelous  paper  and  the  other 
papers  read  at  .the  trial,  and  inserted  in  the 
case.] 

The  publication  of  the  defendant  referred  to 
and  recited  a  piece  as  taken  from  the  Evening 
Post,  of  Tuesday  evening,  Aug.  23,  1809,  and 
which  made  the  subject  of  the  alleged  libel. 

By  reason  of  the  writing,  printing  and  pub- 
lishing of  which  said  false,  scandalous  and 
malicious  libel,  &c.,  the  plaintiff  alleged  he 
had  been  greatly  injured  in  his  good  name, 
&c.,  and  had  been  strongly  suspected  by  those 
to  whom  his  innocency  was  unknown  of  the 
crime  of  treason,  and  of  promulgating  treason- 
able sentiments,  and  also  of  an  unprincipled 
devotion  to  the  cause  of  Great  Britain,  and 
had  likewise  been  injured  in  his  occupation 
and  employment,  and  subjected  to  great  per- 
sonal scandal,  hatred  and  infamy,  &c.,  to  the 
damage  of  the  plaintiff  $5,000. 

*The  defendant  pleaded  the  general  [*46 
issue,  and  gave  notice  that  he  would  give  in 
evidence,  in  justification  of  the  publication, 
that  the  matter  contained  in  the  supposed  libel 
was  true;  and  set  forth  in  his  notice,  an  article 
published  in  the  New  York  Evening  Post,  of 
the  19th  August,  1809,  as  containing  the  senti- 
ments imputed  to  him  by  the  defendant;  and 
further,  that  the  supposed  libel  is  composed 
of  an  article,  purporting  to  be  an  extract  from 
the  New  York  Evening  Post,  published  by 

JOHNS.  REP..  9. 


1812 


COLEMAN   V.  SOUTHWICK. 


46 


the  plaintiff  on  the  23d  of  August,  1808,  and 
of  remarks  upon  that  extract  and  onjthe  plaint- 
iff, in  reference  to  his  having  published  the 
matter  and  sentiments  therein  contained;  and 
that  the  defendant  copied  the  said  extract 
from,  and  published  it  on  the  authority  of  a 
certain  newspaper,  printed  in  the  city  of  New 
York,  called  the  Public  Advertiser,-  and  that 
the  defendant  believed  it  to  be  a  true  extract, 
according  to  the  purport  thereof;  and  that  it 
is  substantially  a  true  extract,  from  the  arti- 
cles published  by  the  plaintiff  in  the  Evening 
Post,  on  the  19th  and  23d  of  August,  1809, 
and  that  as  to  the  literal  variance  therein,  the 
defendant  did,  in  the  next  paper  published  by 
him,  after  the  one  containing  the  supposed 
libel,  on  being  informed  of  the  variance,  pub- 
lish an  entire  correction  thereof,  &c.  The 
cause  was  tried  at  the  New  York  sittings,  in 
June,  1811,  before  Mr.  Justice  Thompson. 

The  plaintiff  proved  the  publication  of  the 
libel  by  the  defendant,  in  the  Albany  Register. 
The  counsel  for  the  defendant  then  moved  for 
a  nonsuit,  on  the  ground  that  the  libel  produc- 
ed and  read  in  evidence  did  not  support  the 
charge  of  treason,  as  alleged  by  the  plaintiff, 
but  the  motion  was  overruled  by  the  judge. 

Samuel  North,  a  witness  for  the  defendant, 
testified  that  the  extract  purporting  to  be  taken 
from  the  Evening  Post  was  seen  by  him  in  the 
Public  Advertiser,  a  newspaper  printed  in  the 
city  of  New  York,  dated  23d  of  September, 
1809,  in  the  defendant's  possession,  on  Satur- 
day, before  the  publication  complained  of, 
and  that  the  Evening  Post,  published  by  the 
plaintiff,  arrived  in  Albany  on  the  morning  of 
the  2d  of  October  1809,  when  the  witness  saw  it 
in  the  posession  of  D.  Rodman,  and  discovered 
that  the  plaintiff  had  denied  the  publication, 
as  stated  in  the  Public  Advertiser;  but  the  wit- 
ness did  not  inform  the  defendant  of  this  fact 
until  nine  o'clock  in  the  evening  of  that  day, 
when  several  hundred  of  the  papers  of  the  de- 
fendant were  struck  off,  to  be  sent  by  the 
western  mail,  but  were  not  then  actually  sent. 

The  defendant  then  offered  to  prove,  by  the 
4?*]  same  witness,  that  *on  Saturdav,  the 
30th  of  September.  1809,  he  heard  the  defend- 
ant ask  Henry  Stanley,  a  resident  of  the  city 
of  New  York,  whether  he  recollected  that  the 
extract,  as  published  in  the  Public  Advertiser, 
had  appeared  in  the  paper  published  by  the 
plaintiff,  and  Stanley  replied  that  he  did. 
This  evidence  was  objected  to  by  the  plaintiff's 
counsel  and  rejected  by  the  judge. 

Solomon  Allen,  a  foreman  in  the  printing- 
office  of  the  defendant,  testified  that  the  de- 
fendant did  not  take  the  Evening  Post  publish- 
ed by  the  plaintiff,  but  the  Herald,  which 
came  by  mail,  and  did  not  arrive  in  Albany 
until  after  the  papers  of  the  defendant  on 
the  3d  of  October  were  all  struck  off.  That 
they  usually  strike  off  on  Monday  evening 
about  four  hundred  papers  for  the  western 
mail,  which  closes  at  eight  o'clock  in  the  even- 
ing; that  the  remainder  of  the  impression  is 
made  on  Tuesday  morning.  That  the  editor's 
remarks  are  usually  delivered  to  the  witness 
on  Saturday  or  Monday,  l>efore  noon,  to  be 
printed.  That  the  paper  produced,  bearing 
date  the  6th  of  October,  was  published  by 
the  defendant,  and  contained  the  extracts  from 
the  Evening  Post,  corrected. 
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The  witness  further  stated  that  the  impres- 
sion of  the  defendant's  paper  amounted  to  be- 
tween 1,500  and  2,000  copies,  and  that  to  have 
struck  out  the  libelous  matters  after  eight 
o'clock  on  Monday  evening,  and  substituted 
other  matter,  would  have  detained  the  press 
I  about  three  hours;  and  that  to  have  struck  out 
the  libelous  matter,  and  inserted  a  notice  to 
the  public  that  the  extract  was  incorrect,  would 
have  occasioned  a  delay  of  several  hours;  but 
might  have  been  done  in  the  course  of  the 
night;  but  that  neither  was  done,  and  the  par- 
agraph in  question  passed  through  the  whole 
impression.  It  was  usual  for  the  defendant, 
when  any  news  of  importance  arrived,  to  stop 
the  press  and  insert  it,  in  the  place  of  matter 
deemed  less  important.  The  printer  of  the 
Evening  Post  testified  that  the  alterations 
mentioned  might  have  been  made  in  one 
hour. 

The  plaintiff's  counsel  then  read  the  whole 
of  the  editorial  article  in  the  defendant's  pa- 
per of  the  6th  of  October,  1809,  on  the  subject 
of  the  libelous  publication  in  question,  of 
which  an  extract  only  had  been  read  on  the 
part  of  the  defendant.  The  plaintiff's  counsel 
also  read  the  whole  article  contained  in  the 
Public  Advertiser  of  the  23d  of  September, 
part  of  which  had  been  read  by  the  de- 
fendant's counsel.  The  explanatory  publi- 
cation of  the  plaintiff,  contained  in  his  paper 
of  the  29th  of  September,  was  also  read  to 
the  jury. 

The  judge,  in  his  charge  to  the  jury,  stated 
that  in  his  opinion  the  defendant  had  been 
guilty  of  publishing  the  libel,  as  charged  in 
*the  plaintiff's  declaration ;  that  the  [*48 
amount  of  damages  would  much  depend  upon 
the  fact  whether  the  pubh'cation,  as  extracted 
from  the  Public  Advertiser,  was  a  mistake,  or 
intentional ,  that  is,  whether  the  defendant,  at 
the  time  of  the  publication  of  the  libel,  knew 
that  the  extract  from  the  Evening  Post,  by 
the  editor  of  the  Public  Advertiser,  was  in- 
correct ;  that  this  was  a  matter  of  fact  for  the 
jury  to  determine. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $1,500  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  following  grounds: 

1.  That  the  judge  ought  to  have  nonsuited 
the  plaintiff. 

2.  That  the  testimony  of  North,  as  to  what 
he  heard  Stanley  say  to  the  defendant,  ought 
to  have  been  admitted. 

3.  That  the  jury  ought  to  have  been  charged 
to  find  a  verdict   for  the  defendant  ;  or  if  for 
the  plaintiff,  to   find  no  more  than    nominal 
damages,  as   the   publication   by   the  defend- 
ant was  made  under  a  mistake*  of  the  fact. 

Mr.  Foot  for  the  defendant. 
Mr.  Van  Vechten,  contra. 

KENT,  Ch.  J.  The  defendant  moved  for  a 
new  trial  upon  the  following  grounds  : 

1.  That  the  plaintiff   ought    to   have   been 
nonsuited  at  the  trial. 

2.  That  the  testimony  of  Samuel   Xorth,  as 
to  what  he  heard  Stanley  say,  ought  to  have 
been  received. 

3.  That  the  jury  ought  to  have  been  direct- 
ed to  find  for  tit*  defendant,  or  at  most   but 
nominal  damages  for  the  plaintiff,  because  the 
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publication  was  made  under  a  mistake  of  the 
fact. 

The  declaration  states,  by  way  of  induce- 
ment to  the  libel,  that  the  defendant  malicious- 
ly intended  to  bring  the  plaintiff  into  public 
scandal,  and  to  cause  it  to  be  believed  that  he 
had  been  guilty  of  treason,  and  of  promulgat- 
ing treasonable  sentiments,  &c.,  published  the 
libel.  The  counsel  stated  that  these  were 
averments  requisite  to  have  been  proved  upon 
the  trial,  and  that  for  want  of  showing  the  ex- 
istence of  the  charge  of  treason,  the  plaintiff 
ought  to  have  been  nonsuited.  The  answer  is, 
that  they  are  not  such  averments,  but  sugges- 
tions stated  as  mere  inducement  to  the  libel. 
It  was  not  traversable  matter  any  more  than 
the  ordinary  preliminary  suggestions  in  a  dec- 
laration in  slander,  that  the  plaintiff  is  of  good 
49*]  *name,  fame,  &c.  The  averments  req- 
uisite to  give  meaning  and  application  to  the 
libel  must  be  proved,  and  were  proved  in  this 
case.  The  meaning  of  the  libel,  and  its  appli- 
cation to  the  plaintiff,  were  apparent  on  the 
face  of  the  paper,  and  all  that  was  required  to 
support  that  meaning  and  that  application 
was  the  production  of  the  paper,  and  the 
proof  of  its  publication.  The  meaning  im- 
puted to  it  in  the  declaration,  when  the  true 
meaning  of  the  libel,  and  not  the  mere  induce- 
ment to  it,  is  averred,  was  obvious  from  the 
paper  itself. 

2.  The  next  point  is,  that  the  testimony  of 
Samuel  North  ought  to  have  been  received, 
when  he  offered  to  prove  that  he  heard  the  de- 
fendant ask  one  Henry  Stanley,  who  resided 
in  New  York,  whether  he  recollected  the  ex- 
tract, as  published  in  the  Public  Advertiser, 
appearing  in  the  plaintiff's  paper,  to  which 
Stanley  replied  that  he  did.  This  point  ap- 
pears to  me  to  be  as  untenable  as  the  other. 

The  cases  which  are  the  most  analogous,  are 
those  which  were  cited  from  Binney's  Re- 
ports. In  Kenrifdy  v.  Gregory,  \  Binney,  85, 
it  was  held  that  the  defendant,  in  an  action  of 
slander,  might  give  in  evidence,  in  mitigation 
of  damages,  that  a  third  person  told  him  what 
he  related.  But  it  ought  to  be  observed  that 
in  that  case  the  person  who  gave  the  informa- 
tion was  the  witness  offered  to  prove  it.  So  in 
the  case  of  Mori-is  v.  Duane.  1  Binney,  90,  note, 
the  defendant  was  allowed  to  give  in  evidence, 
in  mitigation  of  damages,  in  an  action  for  a 
libel,  a  paper  containing  the  libelous  charge, 
which  had  been  in  possession  of  a  preceding 
editor,  then  dead,  and  to  whose  paper  the  de- 
fendant had  succeeded  as  editor.  These  de- 
cisions are  certainly  entitled  to  great  respect. 
Perhaps  they  have  even  extended  the  English 
rule  ;  and  they  would  have  applied,  if  Stan- 
ley himself  had  been  offered  as  a  witness  to 
prove  his  disclosure  to  the  defendant.  But  to 
resort  to  a  bystander  to  prove  what  Stanley 
might  have  told  the  defendant,  when  Stanley 
was  within  the  reach  of  the  defendant,  and 
could  have  beea  produced,  is  going  beyond 
the  cases  cited,  and  would  be  a  dangerous  re- 
laxation of  the  rules  of  evidence.  The  estab- 
lished doctrine  is,  that  you  must  go,  if  you 
can,  to  the  source  of  testimony,  and  not  intro- 
duce a  copy,  when  the  original  is  to  be  had, 
nor  undertake  to  prove  what  another  person 
has  been  heard  to  say,  when  that  person  is  a 
good  witness,  and  can  be  produced.  The  tes- 
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timony  of  North,  though  not,  technically, 
hearsay  evidence,  is  liable  to  the  same  ob- 
jections ;  for  it  is  resorting  to  an  inferior  or 
*secpndary  species  of  proof,  without  ne-[*5O 
cessity  ;  and,  permit  me  here  to  add,  that  no- 
one  thing,  in  the  administration  of  public  jus- 
tice, concerns  more  seriously  the  security  of 
life,  liberty,  and  propert^,  than  a  firm  disposi- 
tion in  the  courts  to  adhere  to  the  established 
rules  of  evidence.  Why  not  produce  Stanley 
to  testify  what  he  told  the  defendant,  instead 
of  resorting  to  a  bystander  who  heard  what  he 
said  ?  The  latter  evidence  cannot  be  relied 
on,  as  equally  original  and  accurate.  Stanley 
knew  what  he  meant  to  communicate,  which 
the  other  could  not  know.  North  might  not 
have  heard  correctly  what  he  did  say,  or  all 
that  he  said.  Another  part  of  the  conversa- 
which  preceded  or  followed,  might  have  ex- 
plained the  words  which  North  heard,  or 
varied  their  meaning.  North  might  have 
misunderstood  Stanley,  or  not  have  known 
whether  he  was  in  earnest,  or  was  so  under- 
stood by  the  defendant,  or  whether  the  con- 
versation was  or  was  not  the  result  of  a  pre- 
vious agreement  between  the  defendant  and 
Stanley,  for  the  very  purpose  of  providing  for 
this  case.  Hearsay  testimony  is,  from  the 
very  nature  of  it,  attended  with  all  such 

|  doubts  and  difficulties,  and  it  cannot  clear 
them  up.  "  A  person  who  relates  a  hearsay, 
is  not  obliged  to  enter  into  any  particulars,  to- 
answer  any  questions,  to  solve  any  difficulties, 
to  reconcile  any  contradictions,  to  explain  any 
obscurities,  to  remove  any  ambiguities  :  he  in- 
trenches himself  in  the  simple  assertion  that 
he  was  told  so,  and  leaves  the  burden  entirely 
on  his  dead  or  absent  author."  It  is  against 
sound  principle,  and  would  at  once  awaken 
distrust,  for  a  party  to  resort  to  a  secondary 
species  of  evidence,  so  long  as  the  original 
and  primary  evidence  exists  and  can  be  pro- 
duced. The  plaintiff,  by  means  of  this  species 
of  evidence,  would  be  taken  by  surprise,  and 
be  precluded  from  the  benefit  of  a  cross-exam- 
ination of  Stanley,  as  to  all  those  material 
points  which  have  been  suggested  as  necessary 
to  throw  full  light  on  his  information.  The 
testimony  of  North,  as  to  what  he  heard  Stan- 
ley say,  could  not  afford  the  degree  of  proof 
which  the  fact  might  allow,  nor  admit  those 
inquires  which  conduce  to  a  full  and  satisfac- 
tory explanation  of  what  was  related,  and  it 
was  therefore  properly  rejected. 

3.  The  last  point  is,  that  the  damages  ought 
to  have  been  nominal  only,  because  the  publi- 
cation was  made  under  a  mistake  of  the  fact. 
The  quo  animo  with  which  the  libel  was  pub- 
lished, was  altogether  a  matter  for  the  consid- 
eration of  the  jury ;  and  the  circumstances 
which  might  tend  to  aggravate  or  extenuate 
the  damages,  and  lessen  or  increase  the  decree 
of  malice,  which  the  law  *imputes  to  the  [*5 1 
publication  of  every  unjustifiable  libel,  were 
no  doubt  urged  to  the  jury  upon  the  trial,  as 
they  have  since  been  presented  to  this  court, 
upon  the  argument  of  the  present  motion. 
The  question  of  damages  was  within  the  prop- 
er and  peculiar  province  of  the  jury.  It  rest- 
ed in  their  sound  discretion,  under  all  the 
circumstances  of  the  case,  and  unless  the  dam- 
ages are  so  outrageous  as  to  strike  everyone 

I  with  the  enormity  and  injustice  of  them,  and 
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so  as  to  induce  the  court  to  believe  that  the 
jury  must  have  acted  from  prejudice,  partial- 
ity or  corruption,  we  cannot,  consistently  with 
the  precedents,  interfere  with  the  verdict.  It 
is  not  enough  to  say  that  in  the  opinion  of  the 
court  the  damages  are  too  high,  and  that  we 
would  have  given  much  less.  It  is  the  judg- 
ment of  the  jury,  and  not  the  judgment  of  the 
court,  which  is  to  assess  the  damages  in  ac- 
tions for  personal  torts  and  injuries. 

We  can  judge  better  of  the  legal  and  consti- 
tutional effect  of  a  verdict,  in  a  case  like  this, 
by  recalling  to  our  attention  some  of  the  ad- 
judged cases, 

In  Hawkins  v.  Sciel,  20  Jac.  I. ;  Palm. ,  314, 
the  plaintiff  recovered  one  hundred  and  fifty 
pounds  in  slander,  for  calling  him  a  bankrupt, 
and  the  court  thought  fifty  pounds  enough  ; 
but,  upon  solemn  advice,  they  would  not  re- 
dxice  the  damages,  nor  change  the  course  of 
the  law,  and  resolved  that  it  was  better  to  leave 
such  matters  to  the  jury.  The  case  of  Towns- 
end  v.  Hughes,  28  Car.  II.;  2  Mod.,  150,  was  an 
action  of  scandalum  magnatum,  and  the  jury 
gave  £4,000  damages.  A  motion  was  made 
for  a  new  trial,  on  account  of  the  excessive 
damages  ;  but  the  court  denied  the  motion, 
and  said  that  the  jury  were  the  judges  of  the 
damages ;  and  one  of  the  judges  observed, 
"  suppose  the  jury  had  given  a  scandalous  ver- 
dict for  the  plaintiff,  as  a  penny  damages,  he 
could  not  have  obtained  a  new  trial  in  hopes 
to  increase  them,  neither  shall  the  defendant 
in  hopes  to  lessen  them.''  If  the  court  could 
not  say  that  these  damages  were  excessive, 
they  can  hardly  say  so  in  any  case  of  slander, 
and  yet  the  Court  of  C.  B.,  of  which  Lord 
Camden  was  one,  observed,  near  a  century 
afterwards,  that  that  case  had  never  been  con- 
tradicted or  denied  to  be  law.  In  Roe  v.  Hawkea, 
15  Car.  II.;  1  Lev.,  97,  the  court  made  the  like 
decision,  where  the  damages,  in  a  common 
case  of  slander,  were  seven'  hundred  pounds. 
These  were  old  cases,  and  Lord  Camden  says 
(2  Wils.,  249)  that  there  seemed  to  be  only  one 
case  before  his  time  where  a  new  trial  was 
granted  in  actions  for  torts,  and  that  was  the 
case  of  Chambers  v.  Robin-son,  1  Str.,  691, 
where  the  jurv  gave  £1,000  damages  in  an 
action  for  a  malicious  prosecution.  And  he 
52*]  observed  that  the  court  *were  free  to 
say  that  case  was  not  law,  as  the  reason  as- 
signed for  the  new  trial,  which  was  to  give 
the  defendant  a  chance  of  another  jury,  would 
be  digging  up  the  constitution  by  the  roots. 
But  in  the  early  part  of  the  reign  of  Geo.  III., 
and  prior  to  our  Revolution,  there  is  a  series 
of  cases  relative  to  the  power  of  the  jury  over 
the  damages,  in  actions  for  torts,  which  are 
more  interesting,  l>ecause,  while  they  support 
with  just  spirit  and  firmness  the  constitutional 
prerogative  of  the  jury,  they  define  the  limits 
of  their  power  with  greater  precision,  and  set- 
tle it  upon  sound  principles.  The  courts  say 
there  is  a  great  difference  between  cases  of 
damages  which  can  certainly  be  seen,  and  such 
as  are  ideal,  as  between  rt**t/////W/,  trespass  for 
goods  <fcc.,  where  the  sum  and  value  may  be 
measured,  and  actions  of  false  imprisonment, 
malicious  prosecution,  slander  and  other  per- 
sonal tortu,  where  the  damages  are  matter  of 
opinion.  The  law  has  not  laid  down  what 
shall  be  the  measure  of  damages  in  actions  of 
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tort.-  The  measure  is  vague  and  uncertain, 
depending  upon  a  vast  variety  of  causes,  facts 
and  circumstances,  as  the  state,  degree,  qual- 
ity, trade  or  profession  of  the  party  injured, 
as  well  as  of  the  party  who  did  the  injury. 
The  court  cannot  interfere,  unless  the  damages 
are  apparent,  so  that  they  can  properly  judge 
of  the  degree  of  the  injury.  Generally,  in 
such  cases,  they  cannot  say  whether  five  hun- 
dred pounds  was  too  much,  or  fifty  pounds 
would  have  been  too  little.  The  damages, 
therefore,  must  be  so  excessive  as  to  strike 
mankind,  at  first  blush,  as  being  beyond  all 
measure  unreasonable  and  outrageous,  and 
such  as  manifestly  show  the  jury  to  have  been 
actuated  by  passion,  partiality,  prejudice,  or 
corruption.  In  short,  the  damages  must  be 
flagrantly  outrageous  and  extravagant,  or  the 
court  cannot  undertake  to  draw  the  line  ;  for 
they  have  no  standard  by  which  to  ascertain 
the  excess.  These  are  the  principles  which 
have  been  laid  down  by  the  most  eminent 
judges  who  have  presided  in  the  English  courts 
since  the  year  1760  ;  and  by  which  they  have 
uniformly  governed  themselves  in  cases  in 
which  the  damages  would  appear  to  have  been, 
beyond  all  comparison,  more  excessive  than 
in  the  present  case.  (Leeman  v.  Allen,  2  Wils., 
160;  Boardman  v.  Carrington,  2  Wils.,  244; 
Wilford  v.  Berkley,  1  Burr. ,  609  ;  lledxhaw  v. 
Brook,  2  Wils.,  405  ;  Bruce  v.  Raiding,  3  Wils., 
60  ;  Hue kle  v.  Money,  2  Wils. ,  205 ;  Leith 
v.  Pope,  2  Bl.  Rep.,  1327  ;  Gilbert  v.  Barten- 
shen,  Cowp.,  230;  Duberley  v.  Gunning,  4 
Term.  Rep.,  651.)  In  one  case,  in  an  action 
for  crim.  con.,  the  jury  gave  £5,000  ;  and  Lord 
Kenyon  said  he  woulcl  have  been  satisfied  if 
only  nominal  damages  *had  been  given,  [*53 
yet  he  knew  of  no  case  that  would  authorize 
the  court  to  interfere,  and  he  said  he  had  not 
courage  enough  to  make  the  first  precedent. 
The  doctrine  contained  in  these  cases  has  been 
acknowledged  to  be  sound  law,  and  has  been 
adopted  and  sanctioned  by  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Coffin  v. 
Coffin,  4  Tyng,  1,  and  by  this  court,  in  the 
case  of  Tillotaon  v.  Cheetham,  2  Johns.  Rep., 63. 

There  is  no  pretense  to  say  that  the  amount 
of  the  verdict,  in  the  present  case,  is  so  ex- 
traordinary and  extravagant  as  to  justify  the 
court,  under  the  above  cases,  to  set  it  aside. 
The  precedent  would  be  new  and  dangerous. 

I  am,  accordingly,  of  opinion  that  the  mo- 
tion, on  the  part  of  the  defendant,  be  denied. 

THOMPSON  and  VAN  KKSS,  JJ.,  were  of  the 
same  opinion. 

SPENCEK,  ./.  I  am  under  the  necessity  of 
differing  from  a  majority  of  the  court,  upon 
the  competency  of  Samuel  North,  to  prove 
the  information  given  to  the  defendant  by 
Stanley.  I  concur  in  the  opinion  that  the 
plaintiff  ought  not  to  have  been  nonsuited  on 
the  ground  taken  by  the  defendant's  counsel. 
I  shall  not  enter  upon  the  question  of  excess- 
iveness  of  damages,  and  desire  to  be  under- 
stood as  neither  denying  or  supporting  the 
doctrine  advanced  by  a  majority  of  the  court 
upon  that  point,  as  applicable  to  the  case  be- 
fore us. 

The  only  point  1  mean  to  discuss  or  decide 
is  this  :  was  North  a  competent  witness  to 
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prove  the  declarations  made  by  Stanley  to  the 
defendant  ? 

I  understand  my  brethren  to  concede  that 
had  Stanley  himself  been  offered  as  a  witness 
to  prove  the  same  facts,  he  would  have  been 
admissible  to  prove  them.  Of  this  I  think 
there  can  be  no  doubt. 

Upon  a  consultation  of  the  twelve  judges 
in  the  case  of  Smith  v.  Kichardson,  Willes,  20, 
it  was  agreed  that  in  actions  of  slander  malice 
was  the  gist  of  the  action,  and  that  evidence 
showing  the  manner  and  occasion  of  speaking 
the  words,  and  that  they  were  not  spoken 
maliciously,  had  always  been  admitted,  and 
that  what  could  not  'be  pleaded,  might  be 
ffiven  in  evidence,  in  mitigation  of  damages. 
By  a  parity  of  reasoning,  this  doctrine  equally 
applies  to  actions  for  libels ;  at  all  events,  so 
far  as  respects  the  question  of  damages.  To 
the  same  point  may  be  cited  the  opinion  of 
Chief  Justice  Tilghman,  1  Binney,  90,  which  I 
consider  entitled  to  great  respect,  from  the  high 
legal  reputation  of  that  distinguished  judge. 
54:*]  *Stanley's  declarations  to  the  defend- 
ant were  offered  to  be  proved,  with  the  view 
of  showing  to  the  jury  that  the  defendant  had 
rfn  additional  motive  for  believing  that  the 
publication,  which  was  the  foundation  of  the 
suit,  and  extracted  from  the  Public  Advertis- 
er, had  been,  in  fact,  published  in  the  plaint- 
iff's paper. 

This  evidence  was  offered,  to  show  quo  ani- 
mo  the  defendant  republished  the  extract.  If 
Stanley's  information  to  the  defendant  induced 
him  to  believe  the  extract  he  published  had 
been  published  in  the  plaintiff's  paper,  then  it 
went  so  far  to  show  that  his  intention  in  the 
republication  was  not  malicious. 

It  is  perfectly  immaterial  whether  Stanley 
stated  to  the  defendant  the  truth  or  not.  The 
question  is,  did  he  make  the  statement,  and 
had  the  defendant  a  right  to  believe  him?  The 
impression  actually  existing  on  the  defendant's 
mind,  at  the  time  of  the  publication,  was  the 
gist  of  the  inquiry. 

Now  if  North  was  present,  and  could  swear 
(and  he  was  offered  for  that  purpose)  that  he 
heard  the  defendant  make  the  inquiry  of  Stan- 
ley, whether  he  had  seen  the  extract,  published 
in  the  Public  Advertiser,  in  the  plaintiff's 
paper,  and  heard  Stanley  say  he  had,  North  is 
as  competent  a  witness  to  prove  that  conver- 
sation as  Stanley.  I  repeat  it,  the  point  of  the 
inquiry  was,  under  what  impressions  did  the 
defendant  publish  the  libel. 

The  mistake  into  which  the  plaintiff's  coun- 
sel have  fallen  is  this :  they  have  considered 
North  as  coming  to  prove  a  fact  by  hearsay, 
overlooking  the  circumstance  that  the  fact  to 
be  proved  was  the  state  of  the  defendant's 
mind  when  he  published  the  libel.  The  rule 
of  law  excluding  hearsay  evidence  does  not 
apply  to  this  case.  When  a  fact  is  to  be  made 
out,  it  must  be  proved,  either  by  direct  evi- 
dence of  the  existence  of  the  fact,  or  by  cir- 
cumstances which  go  to  establish  the  fact,  and 
there  heresay  is  inadmissible,  in  general. 
Here  North,  if  he  heard  the  question  and  an- 
swer, is  an  original  witness,  as  to  the  fact  of- 
fered to  be  proved.  He  could  relate  the  ques- 
tion and  answer,  as  well  and  as  faithfully,  for 
aught  we  know,  as  the  person  who  held  the 
conversation. 
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The  defendant's  counsel,  in  offering  to 
prove  by  North  what  Stanley  said,  did  not  of- 
fer it  as  evidence  to  prove  the  fact  that  Stan- 
ley had  seen  the  extract  in  the  plaintiff's  paper, 
but  only  to  prove  that  the  defendant  had  been 
so  informed,  and  was  influenced  by  that  in- 
formation. 

An  agent  who  makes  a  bargain  may  be  a 
witness  for  or  against  the  principal,  in  relation 
to  the  terms  of  the  bargain  ;  but  if  it  be  proved 
that  lie  was  an  agent  for  the  party,  what  he 
said  in  relation  *to  the  contract  may  be  [*55 
proved  by  anyone,  on  the  principle  that  his 
words,  being  part  of  his  acts,  are  admissi- 
ble against  his  principal.  (Peake,  18 ;  7  T.  R., 
668.) 

There  is  no  force  in  the  objection  that  Stan- 
ley is  a  better  witness  than  North  ;  for  aught 
we  know,  North  might  have  stated  that  he 
went  with  Stanley  to  the  defendant's,  that  he 
remained  constantly  by  his  side,  that  he  heard 
all  that  was  said,  and  that  he  went  away  with 
him.  To  indulge  the  idea  that  the  conversa- 
tion was  the  result  of  preconcert,  is  presuming 
immoral  conduct  in  the  defendant  or  Stanley, 
and  is  against  that  benign  principle  of  law, 
that  odiosa  non  sunt  piwrnmenda. 

Stanley  was  as  much  in  the  power  of  the 
plaintiff  as  of  the  defendant,  and  if  the  con- 
versation was  the  result  of  artifice,  the  plaint- 
iff might  have  called  him  to  prove  it. 

I  am  fully  satisfied  that  North's  testimony 
ought  to  have  been  admitted,  and  that  for 
this  cause,  there  should  be  a  new  trial,  with 
costs  to  abide  the  event  of  the  suit. 

YATES,  J.,  was  of  the  same  opinion. 
Motion  denied. 

Cited  in— 10  Johns..  446 ;  5  Cow..  119 ;  7  Cow..  636 ; 
8  Wend.,  60S ;  13  Hun,  5 ;  19  Hun,  258 ;  12  Barb.,  496 ; 
53  How.  Pr.,  388 ;  54  How.  Pr.,  495 ;  3  Abb.  Pr.,  105 ;  9 
Abb.  Pr.,  54;  1  Hilt.,  148;  2  Wood.  &  M.,  149;  73 
Ind.,  274. 


JACKSON,  ex  dem.  LATHROP  ET  AL., 

v. 
DEMONT. 

Conveyance  of  Land — Grantor  out  of  Posses- 
sion— Conveyance  Void — Knowledge  of  Par- 
ties—  When  Material — Ejectment  against  Ten- 
ant Holding  Adversely — Deed  of  Release  to 
Tenant  Effectual  beticeen  Parties — Effect  of 
Admission  of  Deed  in  Evidence  by  Consent 
when  Not  Pleaded. 

If  a  person  out  of  possession  conveys  to  a  stranger, 
land  Held  adversely  by  another,  the  conveyance  is 
void,  so  that  the  stranger  cannot  maintain  an  ac- 
tion upon  it ;  and  it  seems  not  to  be  material  as  to 
the  operation  of  the  deed,  that  the  knowledge  of 
the  adverse  possession  should  be  brought  home  to 
the  parties,  though  it  might  be  material,  if  either 
of  them  were  prosecuted  for  the  penalty  given  by 
the  statute  against  selling  pretended  titles. 

Where  a  tenant  in  possession  of  land,  claiming  to 
hold  adversely,  after  issue  joined  in  an  action  of 
ejectment  against  him,  received  a  deed  or  release 
of  the  premises  from  one  of  the  lessors,  it  was 
held,  that  admitting  the  sale  so  made  to  be  an  act 
of  maintenance  (a  point  not  decided),  yet  the  deed 
was  effectual,  as  between  the  parties  to  it,  and  a 
bar  to  the  lessor  who  executed  it. 

And  where  such  a  deed  was  given  in  evidence  at 
the  trial,  by  consent  of  the  parties,  it  was  held  that 
though  it  regularly  ought  to  have  been  pleaded 
puts  darrein  continuance,  yet  having  been  admitted 
by  consent,  it  must  have  the  same  effect  as  if  it  had 
been  duly  pleaded. 
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Citations— Co.  Utt.,  sees.  347,  369  a :  Plowd.,  88  h  ; 
2  Sch.  &  Lef.,  65,  105;  2  Cai.,  183;  5  Johns.,  489; 
Wrig-ht  on  Tenures,  166,  171;  Perkins,  sec.  230; 
Feudorum,  lib.  1,  tit.  25,  lib  2.  tit.  2 ;  Com.  ad  Pand., 
lib.  41,  tit.  1,  sec.  38;  2  Bl.  Com.,  311,  312;  Bract  on, 
lib.  4,  fol.  161  J>;  Cowp.,  217;  1  Leon.,  166 ;  Bro.,  tit. 
Feoff ments,  pi.  19 ;  Hen.  VIII.,  fol.  23  b,  24  a  ;  Co. 
Litt.,  369  a  :  Cro.  Eliz.,  445;  Hawk.,  bk.  1,  ch.  86,  sec. 
3;  Yelv.,  180;  2  Rich.  Com.  Pleas,  13. 

THIS  was  an  action  of  ejectment,  to  recover 
the  possession  of  lot  No.  75,  in  the  town- 
ship of  Junius,  in  the  County  of  Seneca.  The 
cause  was  tried  at  the  Seneca  Circuit,  in  June, 
1811,  before  NT.  Justice  Yates. 

The  lot  was  conveyed,  by  letters  patent,  the 
29th  January,  1791,  to  John  Wilcox,  who  exe- 
cuted a  deed  for  his  military  lot  to  Rufus 
Lathrop,  one  of  the  lessors,  in  1794.  The 
plaintiff  produced  the  letters  patent,  and  a 
06*]  witness  testified  that  about  *thirteen 
years  ago  he  received  the  deed  from  Wilcox  to 
Lathrop,  which,  after  diligent  search,  he  had 
been  unable  to  find,  and  believed  it  to  be  lost. 
The  defendant  had  been  in  possession  of  four 
acres  of  the  lot,  as  tenant  to  Elijah  Miller, 
from  the  1st  of  April,  1808 ;  and  he  gave  in 
evidence  a  deed  from  Rufus  Lathrop  to  Elijah 
Miller,  for  the  lot,  dated  the  8th  of  March, 
1811. 

The  plaintiff  then  gave  in  evidence  a  deed, 
dated  the  8th  of  April,  1808,  executed  by  Ru- 
fus Lathrop  to  Joseph  Nichols,  the  other  les- 
sor, for  the  lot  in  question. 

The  defendant  then  produced  in  evidence  a 
deed  for  the  same  lot,  dated  the  25th  of  No- 
vember, 1807,  and  recorded  the  27th  of  March, 
1M08,  from  Samuel  Lathrop  to  Elijah  Miller; 
and  also  a  lease  for  the  four  acres  possessed  by 
the  defendant,  dated  4th  of  April,  1808,  to 
him  from  Elijah  Miller.  It  appeared  that  the 
defendant  had  cleared  the  four  acres,  and  w#s 
in  possession,  before  the  date  of  the  lease,  and 
had  continued  in  possession,  as  tenant  to  Mil- 
ler, until  the  commencement  of  the  suit. 

The  judge  charged  the  jury  that  the  posses- 
sion of  the  defendant  was  adverse  to  Rufus 
Lathrop,  when  he  conveyed  to  Joseph  Nich- 
ols, so  as  to  prevent  the  operation  of  the  deed, 
and  that  they  ought  to  find  a  verdict  for  the 
defendant.  And  the  jury  found  a  verdict  ac- 
cordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr,  Gold,  for  the  plaintiff,  contended  that  a 
possession,  in  order  to  oust  a  person  having 
right,  must  commence  by  disseisin.  (9  Viner, 
85.  Diss.,  C,  sees.  10,  11,  12;  1  Leon.,  209;  1 
Salk.,  246;  2  Sch.  &  Lef.,  97;  12  East,  141  :  1 
Johns.  Rep.,  156;  6  Johns.  Rep.,  197.)  The 
interference  of  Miller  could  produce  no  other 
effect  than  to  constitute  a  tenancy  at  suffer- 
ance. It  did  not  affect  the  freehold,  nor  did 
it  amount  to  a  disseisin.  What  may  create  an 
adverse  possession,  so  as  to  allow  a  limitation 
under  the  statute  to  commence,  will  not 
amount  to  a  disseisin.  This  case  does  not  af- 
ford an  exception  to  the  general  rule  on  this 
subject.  If  a  disseisin  could  commence,  ex 
)>ontfftrt<t,  or  subsequent  to  the  original  entry, 
yet  there  is  no  evidence  in  this  case  to  support 
tin-  fact. 

Though  the  defendant  consented  to  hold 
under  Miller,  yet  the  purchase  by  Miller  of 
Rufus  Lathrop  was,  in  itself,  an  act  of  main- 
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tenance  ;  and  the  conveyance,  therefore,  fraud- 
ulent and  void.  (15  Viner,  Maint.,  E,  pi.  22, 
note;  1  Hawk.,  ch.  86,  sec.  17.)  Though  a 
person  may  purchase  a  pretended  title,  for  the 
sake  of  peace,  and  to  protect  himself,  yet  he 
cannot  make  *such  a  purchase  for  the  [*57 
purpose  of  injuring  or  defeating  the  title  of 
another.  (1  Hawk.,  557,  ch.  86,  sec.  17;  Co. 
Litt.,  36  a;  5  Johns.  Rep.,  489,  500.) 

The  peculiar  state  of  this  country,  so  differ- 
ent from  that  of  England,  renders  the  doc- 
trines about  maintenance  and  disseisin  inap- 
plicable here,  in  their  full  extent.  The  cause 
of  the  English  statutes  against  maintenance 
has  never  existed  in  this  country,  where  the 
course  of  justice  flows  free  and  uninterrupted 
by  the  influence  of  powerful  men. 

"if  Rufus  Lathrop  was  disseised,  he  became, 
on  the  sale  to  Nichols,  his  trustee  of  the  title, 
and  the  purchase  afterwards  by  Miller,  of 
Lathrop,  was  fraudulent  and  void. 

Again,  the  deed  or  release  from  Lathrop  to 
Miller,  of  the  8th  of  March,  1811.  ought  not  to 
have  been  received  in  evidence,  not  only  for 
the  reasons  already  stated,  but  because,  being 
since  the  issue  was  joined  in  the  cause,  it 
ought  to  have  been  pleaded  put*  dai-rein  con- 
tinuance, and  entered  on  the  Nisi  Privs  record. 
(7  Johns.  Rep.,  194;  2  Rich.  C.  P.  P.,  13; 
Buller's  JV.  P.,  97;  Yelverton.  180.) 

Mr.  Rodman,  contra,  insisted  that  the  pos- 
session of  the  defendant,  being  under  Miller, 
a  person  claiming  title,  was  a  disseisin  of  all 
persons  claiming  adversely  (1  Caines,  90 ;  2 
Caines,  183;  3  Johns.  Rep.,  159) ;  that  Miller 
being  in  possession  by  his  tenant  (the  defend- 
ant), at  the  time  of  the  deed  to  Nichols,  that 
deed  was  inoperative,  by  reason  of  the  ad- 
verse possession ;  that  it  was  competent  to 
Miller,  or  the  defendant,  to  buy  in  an  out- 
standing title  or  claim,  in  order  to  protect  his 
own.  (8  Johns.  Rep.,  137.) 

The  deed,  admitting  that  it  ought  to  have 
been  pleaded,  having  been  received  in  evi- 
dence, by  consent,  at  the  trial,  must  be  consid- 
ered as  if  it  had  been  pleaded,  and  the  plaint- 
iff cannot  now  object  to  its  admission  or  effect 
on  that  ground. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  arise  on  this  case :     1.  Is  the 
lessor,  Nichols,  entitled  to  recover  upon  the 
deed   from   R.    Lathrop  to  him  ?    2.  If  not, 
then  can  Lathrop  himself  recover,  in  opposi- 
tion to  his  deed  to  Miller,  under  whom  thede- 
|  fendant  holds  ?     Unless  we  can  answer  one  of 
I  these  questions  in   the  affirmative,  judgment 
must  be  rendered  for  the  defendant. 

1.  At  the  time  of  the  execution  of  the  deed 
from  Lathrop  to  Nichols,  the  defendant  was 
in  possession  under  Miller,  who  held  the  land 
under  a  deed  from  another  source.  The  pos- 
session was  then  adverse  to  the  claim  or  right 
of  Rufus  Lathrop,  and  it  is  a  *well-sel-  [*oH 
I  tied  principle  of  law  that  if  a  person  out  of 
possession  conveys  to  a  stranger  land  held  ad- 
versely by  another  the  conveyance  is  void,  so 
that  the  stranger  omnot  niaintnin  an  action 
upon  it.  Nothing  passes  by  such  i\  deed  ;  for 
a  right  of  entry,  or  a  right  in  action,  was  not 
assignable  by  the  common  law.  This  doctrine 
is  by  no  means  a  novel  one,  for  it  has  been  so 
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frequently  and  uniformly  acknowledged,  both 
in  England  and  in  our  own  courts,  that  it  has 
now  grown  to  be  familiar,  and  cannot  be  open 
for  discussion.  (Litt.,  sec.  347;  Co.  Litt., 
Ibid,  and  869  a;  Plowd.,  88  b;  2  Sch.  &  Lef., 
65,  105 ;  2  Caines,  183,  Jackson  v.  Todd;  5 
Johns.  Hep.,  489,  Williams  v,  Jackson.) 

Indeed  this  principle  was  conformable  to  the 
whole  genius  and  policy  of  the  common  law, 
by  which  a  tenant  could  not  aliene  his  fee  or 
tenure,  without  the  consent  of  his  lord,  nor 
the  lord  his  seigniory,  without  the  consent  or 
attornment  of  his  tenant.  (Wright  on  Ten- 
ures, 166,  171.)  A  feoffment  was  void  with- 
out livery  of  seisin  ;  and  without  possession  a 
man  could  not  make  livery  of  seisin.  (Per- 
kins, sec.  220.)  Nor  was  this  principle  pecul- 
iar to  the  English  law.  It  was  a  fundament- 
al doctrine  of  the  law  of  feuds  on  the  conti- 
nent of  Europe.  No  feud  could  be  created  or 
transferred  without  investiture,  or  putting  the 
tenant  into  possession.  Feudum  sine  investit- 
ura  nuUo  modo  constilui  potest.  Investitura 
proprie  dicitur  possessio.  (Feudorum,  lib.  1, 
tit.  25,  lib.  2,  tit.  2.)  And  Voet  says  that  de- 
livery of  possession  is  still  requisite  in  Holland 
and  Germany  to  the  transfer  of  real  property. 
(Com.  ad  Pand.,  lib.  41,  tit.  1,  sec.  38.)  It  is 
no  doubt  the  general  sense  and  usage  of  man- 
kind, that  the  transfer  of  real  property  should 
not  be  valid  unless  the  grantor  has  the  capac- 
ity, as  well  as  the  intention,  to  deliver  posses- 
sion, and  actually  does  it.  Blackstone  says 
that  it  prevails  in  the  codes  of  "all  well  gov- 
erned nations,"  for  possession  is  an  essential 
part  of  the  title  and  dominion  over  property. 
(2  Com.,  311,  312.) 

That  the  possession  of  Miller  was  in  fact 
adverse  to  the  right  of  R.  Lathrop  is  -most 
clearly  made  out,  because  he  was  in  possession 
under  color  and  claim  of  title,  by  virtue  of  a 
deed  from  Samuel  Lathrop.  This  amounted 
to  one  of  the  species  of  disseisins  mentioned 
by  Bracton,  who  says  (lib.  4,  fo.  161  b)  that 
"disseisin  may  be  not  only  when  the  owner, 
or  his  family  or  steward,  are  violently  ejected, 
but  also  when  the  owner  having  gone  abroad 
and  left  his  possession  unoccupied,  he  is  de- 
nied entry  on  his  return  ;  and  so  it  is  if  one 
59*]  uses  another's  land  against  his  *will, 
claiming  it  to  be  his  own,  contendendo  tenemen- 
ts m  ease  mum  quod  est  alterius." 

In  the  modern  case  of  Doe  v.  Prosser,  Cowp, 
217,  Lord  Mansfield  gives  a  sample  of  what 
constitutes  an  adverse  possession.  "If  upon 
demand  by  the  co-tenant  of  his  moiety,  the 
other  denies  to  pay  and  denies  his  title,  saying 
he  claims  the  whole,  and  will  not  pay,  and 
continues  in  possession  ;  such  possession  is 
adverse  and  ouster  enough."  It  does  not  seem 
to  be  material,  as  it  concerns  the  operation  of 
the  deed,  that  the  knowledge  of  the  adverse 
possession  should  be  brought  home  to  the  par- 
ties, though  it  might  be  material,  if  either  of 
them  was  prosecuted  for  the  penalty  given  by 
the  statute  against  selling  pretended  titles.  In 
8lywi*ight  &  Page's  case,  1  Leon.,  166,  it  was 
considered  that  the  deed  might  be  void,  and 
yet  the  party  not  liable  to  the  penalty  of  the 
statute.  "The  first  question  in  that  case  was,  if 
the  lease,  being  made  by  one  out  of  possession, 
and  not  sealed  and  delivered  upon  the  land, 
and  so  not  good  in  law  as  to  pass  any  interest,  ' 
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be  within  the  statute  aforesaid."  But,  in  this 
case,  the  legal  inference  is  that  R.  Lathrop 
knew  of  the  adverse  possession  of  Miller  when 
he  sold  to  Nichols,  for  he  must  be  presumed 
to  be  acquainted  with  his  own  right  ;  and  the 
presumption  is  that  Nichols  purchased  under 
the  same  knowledge,  for  Miller  had  not  only 
a  tenant  in  actual  possession,  but  his  deed 
from  S.  Lathrop  had  been  recorded  several 
days  before,  and  the  lauds  lay  in  a  county  in 
which  deeds,  as  well  as  mortgages,  are  re- 
quired to  be  recorded.  It  is  extremely  im- 
probable that  Nichols  purchased,  without 
having  previously  inspected  the  state  of  the 
title  upon  record,  and  inquired  into  the  claims 
of  the  actual  occupant.  He  had,  at  least,  con- 
structive notice,  or  notice  in  law. 

The  title  set  up  by  the  lessor,  Nichols,  most 
undoubtedly  fails,  and  the  next  point  is, 
whether  the  other  lessor,  R.  Lathrop,  is  en- 
titled to  recover. 

2.  It  might  possibly  be  a  question  whether  the 
acceptance  of  the  deed  from  R.  Lathrop  to  Mil- 
ler was  not  an  act  of  maintenance  in  Miller,  as 
it  was  taken  after  the  suit  was  brought  (at 
least  it  was  so  understood  upon  the  argument), 
and,  probably,  with  an  intent  to  defend  him- 
self with  it  in  that  suit.  But  as  R.  Lathrop 
was  one  of  the  lessors  of  the  plaintiff,  and  had 
the  title  of  the  land  in  himself,  it  was  not  very 
inconsistent  with  good  policy  that  he  should 
be  enabled  to  sell,  and  the  tenant  in  possession 
to  purchase,  for  it  was  putting  an  end  to  the 
controversy.  We  mean  *not,  however,  to  [*GO 
discuss  and  decide  this  point,  in  the  present 
case  ;  for  even  admitting  the  sale  to  have  been 
an  act  of  maintenance,  yet  the  deed  was  ef- 
fectual, as  between  the  parties  to  it.  Rufus 
Lathrop  cannot  recover  in  opposition  to  life 
d^ed  to  Miller.  It  operates  to  estop  him  :  and 
it  seems  to  be  a  principle  which  runs  through 
the  books,  that  a  feoffment  upon  maintenance 
or  champerty  is  good  as  between  the  f coffer 
and  feoffee,  and  is  only  void  against  him  who 
hath  right.  (Bro.,  tit.  Feoffments,  pi.  19: 
Fitzherbert,  J..  in  27  Hen.  VIII.,  fol.  23  b.  24 
a;  Co.  Litt.,  369  a;  Cro.  Eliz.,  445;  Beau- 
moiid,  J.,  Hawk.,  bk.  1,  ch.  86,  sec.  3.)  The 
consequence  is,  that  when  the  question  is 
upon  the  demise  of  Rufus  Lathrop,  his  deed  to 
Miller  is  an  effectual  bar  to  his  recovery.  The 
only  objection  that  could  have  been  made  to 
the  introduction  of  this  deed,  at  the  trial  (as- 
suming it  to  have  been  given  after  suit 
brought  and  issue  joined),  was  that  it  ought 
to  have  been  pleaded  puisdarrein  continuance, 
so  that  it  might  have  been  returned  as  parcel 
of  the  Nisi  Prius  record.  This  is,  no  doubt,  the 
general  and  proper  course.  (Yelv.,  180  ;  2 
Rich.  Com.  Pleas,  13.)  But  it  is  a  sufficient 
answer  to  this  objection  that  the  deed  was  ad- 
mitted in  evidence  and  went  to  the  jury  with- 
out opposition.  It  is,  then,  to  be  considered 
as  admitted  by  consent,  and  is  to  have  the 
same  effect  as  if  it  had  been  duly  pleaded. 

Neither  of  the  lessors  of  the  plaintiff  have, 
then,  shown  a  right  to  recover.  We  cannot 
give  effect  to  the  deed  to  Nichols,  because  of 
the  averse  possession  existing  at  the  time  of 
the  sale  ;  and  we  cannot  allow  Lathrop  to  re- 
cover, in  defiance  of  his  own  deed  to  Miller. 
To  yield  to  the  pretensions  of  either  would  be 
shaking  established  principles ;  and,  though 
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Nichols  may,  perhaps,  have  ground  to  com- 
plain of  the  act  of  Lathrop  in  conveying  to 
Miller,  instead  of  lending  his  name  and  assis- 
tance to  recover  the  possession  of  the  land 
for  him,  yet  that  consideration  cannot  affect 
this  case.  In  the  action  of  ejectment  we  must 
look  steadily  to  the  legal  title.  His  remedy, 
if  any,  must  be  against  Lathrop,  for  assuming 
to  sell,  when  he  was  incapacitated  to  transfer 
his  interest.  Nichols  cannot  interpose  in  this 
suit,  and  prevent  the  operation  of  th*e  deed  to 
Miller.  As  to  him,  it  is  res  inter  alios  acta, 
He  must  stand  upon  the  strength  of  his  own 
demise. 

The  motion  to  set  aside  the  verdict  is,  there- 
fore, denied. 

VAN  NESS,  J.,  dissented. 
Motion  denied. 

Cited  in— 10  Johns.,  166 ;  12  Johns.,  490  ;  13  Johns., 
468  ;  3  Cow.,  79;  2  Wend.,  513 ;  4  Wend.,  483;  9  Wend., 
516  15  Wend.,  165  ;  2  Hill,  528;  SDenio,  426  ;  10  N. 
Y.,  307 ;  37,  N.  Y.,  506;  65  N.  Y.,  516 ;  5  Trans.,  App.  7 ; 
26  Hun,  002 ;  1  Barb.,  619 ;  15  Barb.,  497  ;  17  Abb.  Pr,, 
458 ;  2  Rob.,  495 :  41  Super.,  379 ;  5  Peters,  436 ;  2  Mc- 
Lean, 380;  9  Bank.  Reg.,  176;  99  111.,  323;  60  Ind., 
484. 
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Trespass —  What  Possession  Necessary  to  Main- 
tain— Boundary  Line — Practical  Location — 
Oral  Statement  not  Bindiny  to  Change. 

A  party  must  have  actual  and  lawful  possession 
of  real  property,  to  enable  him  to  maintain  tres- 
pass. The  lands  of  A  and  B  were  separated  by  a 
crooked  fence,  and  A  showed  to  B,  the  two  ex- 
treme points  of  the  division  line,  and  declared  that 
the  true  boundary  line  was  a  straight  line ;  and  B 
caused  a  straight  line  to  be  run  between  the  two 
points,  and  put  up  another  fence  accordingly,  by 
which  he  included  some  of  the  land  which  had  been 
in  the  possession  of  A  and  his  ancestors  above  25 
years ;  and  before  the  fence  was  put  up  A  gave 
notice  to  B  not  to  erect  it ;  and,  after  it  was  put  up, 
A  came  and  pulled  it  down.  In  an  action  of  trespass 
brought  against  A  by  B,  it  was  held  that  the  parol 
declaration  of  A  was  not  sufficient  to  change  the 
possession ;  and  having  availed  himself  of  the  locus 
penitentice,  his  previous  admission  did  not  sanction 
the  change  of  the  boundary  line. 

THIS  cause  came  before  the  court,  by  a  writ 
of  error,  from  the  Mayor's  Court  of  the 
City  of  New  York.  Tompkins  and  Dunham, 
the  defendants  in  error,  brought  an  action  of 
trespass  quare  clausum  frer/il  against  Stuyves- 
ant.  The  defendant  pleaded  not  guilty. 
From  the  bill  6f  exceptions,  taken  at  the  trial, 
in  the  court  below,  it  appeared  that  the  plaint- 
iffs were  seised  in  fee  of  a  certain  piece  of 
land,  in  the  eighth  ward  of  the  City  of  New 
York,  and  that  the  defendant  was  also  seised 
of  another  piece  of  land,  adjoining  the  land 
of  the  plaintiffs.  At  the  time  of  the  sup- 
posed  trespass  there  was  a  fence  between  the 
two  pieces  of  land,  and  the  plaintiffs  were  in 
the  actual  possession  of  all  the  land  on  one 
side  of  the  fence,  and  the  defendant  of  all  the 
land  on  the  other  side.  The  fence  was  crook- 
ed; and,  in  a  conversation  held  between  the 
defendant  and  Dunham,  one  of  the  plaintiffs, 
previous  to  the  time  of  the  supposed  trespass,  the 
defendant  pointed  out  to  the  said  plaintiff  the 
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two  ends  of  the  fence  as  the  extreme  points 
of  the  boundary  line  between  the  two  pieces  of 
land,  and  declared  that  he  believed  the  true 
boundary  line  between  them  was  a  straight  line, 
but  that  he  would  examine  the  maps  and  papers 
and  see  whether  it  was  so  or  not.  Afterwards, 
and  before  the  supposed  trespass,  the  defend- 
ant declared  to  the  said  plaintiff  that  he  had 
examined  and  found  the  boundary  line,  be- 
tween the  two  pieces  of  land,  was  a  straight 
line.  It  was  proposed  on  the  part  of  the 
plaintiffs  to  employ  a  surveyor  to  run  the  line; 
but  the  defendant  said  it  was  unnecessary,  as 
they  could  run  it  themselves.  The  plaintiffs, 
however,  employed  a  surveyor,  who  ran  a 
straight  line  between  the  two  extreme  points 
pointed  out  by  the  defendant,  who  saw  the 
surveyor  while  running  the  line,  and  made  no 
objection.  The  plaintiffs,  then,  caused  a 
fence  to  be  erected  on  such  straight  line,  in 
a  place  beyond  the  first-mentioned  fence,  and 
in  the  actual  possession  of  the  defendant,  who, 
afterwards,  caused  the  fence,  so  erected  to  be 
thrown  down,  which  was  the  trespass  com- 
plained of. 

The  defendant  proved  that  he  and  his  an- 
cestors had  been  in  possession  of  the  piece  of 
land  mentioned  about  twenty-five  years  pre- 
ceding the  commencement  of  the  suit,  during 
all  which  time  the  first  fence  had  been  the 
actual  boundary  between  the  two  pieces  of 
land,  and  *had  been  maintained  by  the  [*62 
plaintiffs,  and  those  under  whom  they  held  ; 
and,  during  all  that  time,  the  said  fence  had 
not  been  on  the  line  run  by  the  said  surveyors ; 
but  the  place  in  which  the  trespass  was  sup- 
posed to  have  been  committed  had  been,  dur- 
ing the  whole  of  that  time,  in  the  actual  pos- 
session and  occupation  of  the  defendant  and 
his  ancestors.  After  the  line  run  by  the  sur- 
veyors, the  defendant  forbade  the  workmen, 
employed  by  the  plaintiffs,  to  put  up  a  fence 
on  the  line,  who  gave  notice  thereof  to  the 
plaintiffs,  and  the  fence  thrown  down  by  the 
defendant  was  put  up,  after  such  notice.  The 
plaintiffs  purchased  the  piece  of  land  owned 
by  them  of  one  Mann;  and,  previous  to  the 
execution  of  the  deed,  a  survey  was  made, 
and  by  the  map  and  survey,  the  first-men- 
tioned fence  was  the  boundary  line  between 
the  two  pieces  of  land  ;  but  Mann  told  the 
plaintiffs  that  such  line  ought  to  have  been  a 
straight  line.  The  place  in  which  the  trespass 
was  supposed  to  be  committed  was  not  in- 
cluded in  the  land  described  by  the  map  of 
such  survey. 

The  Recorder  charged  the  jury  that  they 
might,  if  they  thought  proper,  infer  from  the 
parol  admissions  of  the  defendant,  that  both 
parties  originally  intended  to  occupy,  accord- 
ing to  a  straight  line,  and  had  occupied  under 
a  belief  that  the  boundary  was  a  straight  line; 
and.  if  they  believed  it  was  so,  then  the  de- 
fendant might  be  considered  as  holding  by 
sufferance  or  permission,  and  that  so  the  pos- 
session of  the  defendant  was  not  adverse,  and 
the  plaintiffs  had  a  right  to  maintain  their 
action.  The  jury  found  a  verdict  for  the 
plaintiffs,  on  which  the  court  below  rendered 
judgment. 

Me**r*.  Colden  and  D.  B.  Or/den  for  the 
plaintiff  in  error. 

Mr.  T.A.  Emmet,  contra. 
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Per  Curiain.  The  charge  of  the  Recorder 
was  incorrect,  for  the  facts  in  this  case  clearly 
show  that  the  plaintiffs  below  were  not  en- 
titled to  an  action  of  trespass.  The  party  must 
have  actual  and  lawful  possession  of  real  prop- 
erty, to  enable  him  to  maintain  trespass,  and 
the  plaintiffs  below  had  not  such  possession. 
Their  entry  was,  of  itself,  an  act  of  trespass. 
The  land  owned  by  the  parties  respectively, 
was  separated  by  a  crooked  fence,  and  the  de- 
fendant below  snowed  to  one  of  the  plaintiffs 
the  two  ends  of  the  fence,  as  the  extreme  points 
($3*1  of  the  boundary  line  between  *them, 
and  declared  tUat  the  true  boundary  line  was 
a  straight  line.  The  plaintiffs  then  employed 
a  surveyor  to  run  the  line,  and  the  defendant 
saw  the  surveyor  while  in  the  act  of  running 
it,  and  made  no  objection,  but  went  away  be- 
fore the  surveying  was  completed.  The  sur- 
veyor ran  a  straight  line  between  the  extreme 
points  so  shown  by  the  defendant,  and  the 
plaintiffs  moved  the  fence  according  to  the 
line  so  ran,  and  it  was  erected  beyond  the  for- 
mer fence,  and  on  a  place  in  the  actual  pos- 
session of  the  defendant.  The  defendant 
proved  that  for  more  than  twenty-five  years 
before  the  action,  he  and  his  ancestors  had 
been  seised  and  possessed  of  the  locus  in  quo, 
and  the  fence  so  removed  had  been,  for  that 
length  of  time,  the  actual  boundary  line  be- 
tween the  parties  and  those  under  whom  they 
held.  The  defendant  further  proved,  that  after 
the  line  was  run  he  disapproved  of  it  and 
forbade  the  fence  to  be  removed  on  to  his 
land,  and  after  it  was  erected  he  threw  it  down, 
and  for  this  act  the  action  was  brought.  The 
Recorder  charged  the  jury,  that  from  theparol 
admissions  of  the  defendant,  they  might  infer 
that  the  parties  had  always  intended  a  straight 
line,  and  that  the  defendant  might  be  consider- 
ed as  holding  by  sufferance,  or  permission,  and 
that  his  possession  was  not  adverse.  This 
doctrine  cannot  be  supported.  The  parol  ad- 
mission of  the  defendant  was  certainly  not 
sufficient,  per  se,  to  change  the  possession.  To 
give  to  a  naked  parol  declaration,  that  the  true 
line  was  a  straight  line,  such  an  effect,  after  so 
long  an  acquiescence  in  a  boundary  line,  would 
counteract  the  beneficial  effects  of  the  statute 
of  frauds,  and  render  the  title  to  real  property 
alarmingly  insecure.  The  defendant's  posses- 
sion, for  upwards  of  twenty-five  years,  was,  of 
itself,  an  absolute  title,  and  a  bar  to  all  the 
world.  He  had  availed  himself  of  the  locus 
penitentm,  and  did  not  sanction  the  running  of 
the  boundary  line,  or  the  attempt  to  change 
the  possession. 

The  judgment  below  must,  therefore,  be 
reversed. 

Judgment  reversed. 

Affirmed— 11  Johns.,  569. 

Cited  In— 7  Wend.,  172 ;  15  Wend.,  645 ;  16  Wend., 
312;  19  Wend.,  509;  16  N.  Y.,  363;  1  Barb.,  177;  14 
Barb.,  441 ;  21  Barb.,  330 ;  46  Barb.,  161 ;  51  Barb.,  333; 
3  How.  Pr.,  229 ;  37  Super,  189. 
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Due  Bill — Indorsement  to  Third  Party — De- 
mand by  Assignee — Subsequent  Payment  to 
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A  grave  B,  in  New  York,  a  note  or  a  due  bill,  in  the 
following  words :  "  Due  to  B  $170,  value  received." 
On  which  B  indorsed  his  name  and  delivered  it  to 
C  who  afterwards  demanded  payment  of  the  due 
bill  from  A,  at  Albany,  who  said  he  was  going  to 
New  York,  the  next  week,  and  would  settle  it  there ; 
and  A  afterwards  paid  the  amount  to  B,  in  New 
York,  and  took  his  receipt  in  full,  the  due  bill  beinK 
still  in  the  hands  of  C ;  C  afterwards  brought  a 
suit,  in  the  name  of  B,  against  A  on  the  note ;  it 
was  held  that  there  was  not  sufficient  notice  of  an 
assignment  of  the  note ;  and  that  C,  when  he  de- 
manded payment,  ought  to  have  shown  the  note, 
with  the  indorsement  to  A,  or  explicitly  stated  that 
it  had  been  assigned  by  B,  and  that  C  was  not  en- 
titled to  recover. 

THIS  was  an  action  of  assumpsit,  brought  on 
a  note  or  due  bill,  in  the  following  words: 
"Due    Henry    Meghan,    one    hundred    and 
seventy    dollars,    value    received.       Albany 
October  29,  1810.    John  Mills." 

At  the  trial,  the  defendant  gave  in  evidence 
a  receipt,  as  follows:  "Received,  New  York, 
November  28,  1810,  of  John  Mills,  one  hun- 
dred and  seventy  dollars,  being  the  amount  of 
a  due  bill,  in  the  hands  of  Wm.  Leonard, 
which  I  promise  to  destroy.  Henry  Meghan." 

The  plaintiff,  in  order  to  show  an  assign- 
ment of  the  due  bill  to  Leonard,  and  notice 
thereof  to  the  defendant,  proved  the  indorse- 
ment of  the  plaintiff's  name  on  the  bill  ;  and 
that  in  the  spring  of  1811.  Leonard  called  on 
the  defendant  and  demanded  payment  of  the 
bill,  and  the  defendant  produced  the  above 
receipt ;  that  in  the  conversation  which  then 
took  place  the  defendant  admitted  that  Leonard 
had  demanded  payment  of  the  bill  the  preced- 
ing autumn,  and  the  defendant  did  not  pay  it, 
as  he  had  not  the  money  at  that  time,  but  told 
Leonard  that  he,  the  defendant,  was  going  to 
New  York,  the  next  week,  in  the  steamboat, 
and  would  settle  it  there.  It  appeared  that  the 
plaintiff  lived  in  New  York,  and  that  Leonard 
was  a  steward  on  board  of  one  of  the  steam- 
boats. 

The  judge  left  it  to  the  jury,  whether  there 
was  sufficient  evidence  of  a  notice  of  an  assign- 
ment to  Leonard,  and  expressed  his  opinion 
that  it  was  enough  to  charge  the  defendant 
with  notice.  The  jury  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Rodman  for  the  defendant. 

Mr.  Sedgwick,  contra. 

Per  Curiam.  Here  was  not  evidence  suffi- 
cient to  charge  the  defendant  with  notice  of 
the  assignment  of  the  note  to  Leonard,  at  the 
time  that  he  paid  the  amount  of  it  to  the 
plaintiff.  It  was  not  a  negotiable  note,  and 
there  was  no  other  evidence  of  the  assignment 
*of  it  than  the  indorsement  of  the  [*O5 
plaintiff's  name  in  blank.  This  would  be 
sufficient  for  negotiable  paper,  but  as  for 
specialties  and  other  paper,  not  negotiable,  it 
is  not  conclusive  of  itself,  though  it  may  be 
presumptive  evidence,  that  the  property  in  the 
paper  has  been  passed.  But  it  does  not  appear 
that  Leonard  had  even  shown  this  indorsement 
to  the  defendant,  before  the  payment,  or  given 
him  any  notice  that  he  was  proprietor  of  the 
note.  All  that  he  had  done  was  to  call  upon 
the  defendant  for  payment,  and  this  might  as 
well  have  been  in  the  character  of  agent  or 
servant  to  the  plaintiff,  as  of  owner.  The  pre- 
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sumption  is  that  the  defendant  considered 
Leonard  in  that  light,  for  he  said  he  was  going 
to  New  York,  the  next  week,  in  the  same  steam- 
boat, and  would  settle  it  there.  The  settling  of 
it  there  would  seem  to  refer  to  the  plaintiff  as 
the  person  with  whom  he  would  settle,  for  the 
plaintiff  lived  there,  and  it  does  not  appear 
where  Leonard  resided,  but  he  was  a  steward 
on  board  of  one  of  the  steamboats. 

The  only  additional  fact  from  which  to  infer 
notice  was,  that  when  the  money  was  paid  to 
the  plaintiff  in  New  York,  the  note  was  still 
in  the  hands  of  Leonard.  This  payment  was 
in  November,  and  probably  in  the  "next  week" 
above  referred  to,  and  under  the  above  circum- 
stances, it  was  not  enough  to  ground  the  in- 
ference. There  ought  to  be  something  equiva- 
lent to  a  direct  and  positive  notice  of  the 
assignment  of  the  instrument,  before  the  de- 
fendant is  to  be  charged  with  a  fraudulent 
payment  to  the  plaintiff,  for  in  no  other  point 
of  view  could  the  payment  be  questioned.  If 
the  plaintiff  meant  to* give  anything  more  than 
a  mere  authority  to  Leonard,  to  receive  the 
money,  and  had  actually  transferred  to  him 
his  interest  in  the  note,  Leonard  was  guilty  of 
great  negligence  in  not  producing  the  note, 
and  stating  explicitly  his  interest,  as  owner, 
when  he  called  upon  the  defendant  for  pay- 
ment. The  circumstances  of  the  case  are  too 
loose  and  equivocal  to  justify  the  court  in 
helping  the  laches  of  Leonard,  by  fixing  the 
charge  of  fraud  upon  the  defendant. 

Motion  for  a  new  trial  granted,  with  costs  to 
abide  the  event  of  the  suit. 

Cited  in-1  Cow.,  645;  6  Hill,  239;  3  Hun,  475;  64 
N.  Y.,  161 ;  6  Barb.,  138  ;  4  T.  &  C.,  607 ;  22  Mich.,  365. 


66*]  *BLANCHARD  v.  COR.  MYERS. 

Justice's  Court  —  Judgment —  Execution  —  Cer- 
tiorari after  Levy — Not  a  Stay  of  Proceed- 
ings. 

An  execution  was  issued  by  a  justice  of  the 
peace,  within  thirty  days  after  the  judgment,  and 
the  same  was  levied  on  the  goods  of  the  defendant, 
and  the  constable  took  security  for  their  forth- 
coming, at  a  certain  day ;  and,  afterwards,  before 
the  expiration  of  thirty  days,  and  before  the  day 
fixed  by  the  constable,  a  certiorari  was  regularly 
issued  and  served  on  the  justice.  It  was  held  that  a 
certittrari  does  not  operate  as  a  tnii>ernedeas  or  stay 
of  proceedings,  where  the  execution  is  levied  be- 
fore the  allowance  of  such  cert iwari. 

Citation- Willes.  271. 

IN  error  from  the  Court  of  Common  Pleas  of 
Greene  County.  Blanchard  brought  an 
action  of  trespass  on  the  case  against  Myers, 
in  the  court  below.  The  declaration  stated  i 
that  the  plaintiff,  being  one  of  the  constables 
of  the  town  of  Cairo,  in  the  County  of  Greene,  j 
received  from  a  justice  of  the  peace  an  execu- 
tion against  Tobias  Myers,  the  30th  of  Jan- 
uary, 1811,  by  which  he  was  commanded  to 
levy  the  amount  of  the  goods,  «fcc.,  of  Tobias 
Myers,  and  that  he,  accordingly,  by  virtue  of 
the  execution,  seized  certain  goods  of  T. 
Myers,  on  the  same  day  ;  and  that  after  the 
seizure,  the  defendant,  in  consideration  of  the 
plaintiff's  delivering  the  same  property  into 
the  custody  of  the  defendant,  promised,  by  a 
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certain  engagement  in  writing,  to  deliver  the 
said  property,  at  the  house  of  one  R.  B. ,  on 
the  20th  of  February  then  next ;  but  that  he 
did  not  deliver  it  on  that  day,  or  at  any  other 
time,  wherefore,  &c. 

The  defendant  pleaded  non  assumpsit,  with 
notice. 

At  the  trial,  the  defendant  offered  to  prove 
that  a  certiorari  on  the  judgment  before  the 
justice  was  regularly  issued  from  this  court 
the  14th  of  February,  1811,  and  served  on  the 
justice  the  same  day.  The  evidence  was  ob- 
jected to,  but  admitted  by  the  court. 

It  was  admitted  that  the  plajntiff ,  in  the  suit 
before  the  justice,  did  not  offer  to  give  security 
to  the  justice  after  the  certiorari  had  been 
issued :  and  that  the  property  was,  at  the  time 
of  the  seizure,  and  ever  since  has  been,  in  the 
possession  of  Tobias  Myers,  the  defendant, 
against  whom  the  execution  was  issued. 

The  court  below  charged  the  jury  that  the 
certiorari  was  a  stay  of  all  proceedings  from 
the  time  it  was  served,  and  that  it  excused  the 
defendant  in  not  delivering  the  property  pur- 
suant to  the  receipt  he  had  g^iven.  The  jury 
accordingly  found  a  verdict  for  the  defendant. 
A  bill  of  exceptions  was  tendered  to  the  opinion 
of  the  court,  on  which  a  writ  of  error  was 
brought  to  this  court. 

Mr.  Powel  for  the  plaintiff  in  error. 

Mr.  E.  Williams,  contra. 

*Per  Curiam.  A  certiorari  allowed  [*67 
after  execution  begun  to  be  executed  by  the 
constable  is  no  supersedea*  to  the  execution. 
The  same  rule  applies  to  cases  arising  under 
justices'  judgments  and  executions,  which 
exist  as  to  other  courts,  when  a  regular  writ  of 
error  is  allowed  ;  and  it  is  well  settled  that  the 
allowance  of  a  writ  of  error,  after  the  sheriff 
has  levied  under  a  fi.fa.,  is  no  superaedea*  to 
it.  (Meriton  v.  Stevens,  Willes'  Rep..  271.) 
Here  the  levy  was  made  before  the  allowance 
of  the  certiorari,  and  the  issuing  the  execution 
within  the  30  days,  and  the  constable  taking 
security  that  the  goods  levied  on  should  be 
forthcoming  at  a  certain  day,  did  not  affect 
the  application  of  the  rule. 

The  decision  of  the  court  below  was,  con- 
sequently, erroneous,  and  the  judgment  must 
be  reversed. 

Judgment  rerersed. 

Overruled— 1  Wend.,  81. 

Cited  in— 17  Johns.,  35 ;  13  Wend.,   666 ;  19   Wend 
623:  22  Wend.,  590;  3  Hill,   241;  9  Abb.   l»r.,  213-  '] 
Duer,  689  ;  2  E.  D.  Smith,  267  ;  6  Peters,  659  ;  33  MlcL, 


GLEN  r.  HODGES. 

h\tgitite  Slave — Fbund  by  Muster  in  Aiwther 
State — Pouettion — Attachment  of  Sfare  for 
Debt  Incurred  by  Himself— Attachment  Void. 

A,  the  owner  of  a  slave  In  this  State,  went  into 
the  Stato  of  Vermont,  to  reclaim  his  slave,  who  had 
runaway  from  the  service  of  his  master,  and  re- 
sided there  as  a  freeman.  A  having  taken  the  slave 
whili-  lie  was  in  his  posmwioti.  It  took  out  an  attach- 
ment against  the  slave,  for  a  debt,  on  which  tin- 
slave  was  arrested  by  an  officer,  and  forcibly  taken 
out  of  the  pussrsMcm  of  his  master,  and  imprisoned 

A  brought  an  action  of  tresjmss  against  M  iii  this 
State,  for  taking  away  his  slave,  and  it  was  held 
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that,  under  the  law  of  the  United  States,  A  had  a 
right  to  reclaim  the  slave,  as  a  f ugitive  from  ser- 
vice, and  that  as  the  slave  was  incapable  of  con- 
tracting: a  debt,  the  attachment  was  illegal  and  void, 
and  no  justification  to  B,  who  was  guilty  of  a  tres- 
pass, for  which  an  action  would  lie  in  the  State. 
For  injuries  to  personal  property,  or  personal 
rights,  which  are  of  a  transitory  nature,  an  action 
may  be  brought  wherever  the  defendant  is  to  be 
found. 

Citations— U.  S.  Const.,  art.  4,  sec.  2 :  Act  of  Con- 
gress Feb'y  12, 1793 ;  Cowp.,  161 ;  2  Bl.  Rep..  1055. 

THIS  was  an  action  of  trespass  m  et  armis, 
for  taking  the  plaintiff's  negro  man  slave 
out  of  the  plaintiff's  possession,  and  carrying 
him  away.  The  declaration  alleged  that  the 
defendant,  on  the  31st  of  July,  1810,  with  force 
and  arms,  at  a  place  called  Rutland,  to  wit,  at 
Albany,  in  the  County  of  Albany,  seized, 
took,  and  carried  away  a  certain  negro  man 
slave,  called  Harry,  the  property  of  the 
plaintiff,  of  the  value  of  $300,  &c. 

The  defendant  pleaded,  1.  Not  guilty.  2. 
That  the  negro  man  lived  in  Rutland  in  the 
State  of  Vermont,  four  years  preceding  the 
supposed  trespass,  and  was,  by  the  people  of 
that  place,  reputed  and  considered  a  freeman  ; 
and  that  the  defendant  and  his  partner  in 
trade  sold  the  said  negro  man  goods  on  credit, 
for  which  he  became  indebted  to  them  ;  and 
that,  before  the  supposed  trespass,  they  took 
out  an  attachment  against  the  said  negro  for 
the  said  debt,  which  attachment  was  duly  is- 
sued by  a  justice  of  the  peace  for  Rutland, 
and  delivered  to  a  constable  of  the  same  place, 
to  be  served  and  returned,  and  that  by  virtue 
of  the  said  writ  of  attachment,  the  constable 
68*]  arrested  the  negro,  and  committed  *him 
to  the  jail  of  Rutland  County,  according  to 
the  exigency  of  the  said  writ ;  which  arrest, 
taking,  and  imprisonment  of  the  said  negro, 
is  the  same  trespass  alleged  in  the  plaintiff's 
declaration.  &c.  To  the  second  plea,  the 
plaintiff  replied,  that  before  the  taking  and 
Arresting  the  said  negro,  by  virtue  of  such 
writ  of  attachment,  the  defendant  had  notice 
that  the  said  negro  was  the  slave  of  the  plaint- 
iff, &c. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  October,  1811,  before  Mr.  Justice  Van  Ness. 

The  plaintiff  proved  that  in  February,  1808, 
he  bought  of  one  Deoffendorf ,  a  negro  man, 
named  Harry,  who,  at  the  time  of  such  pur- 
chase, was  a  runaway,  and  had  been  gone 
about  two  years.  Deoffendorf  went  with  the 
son  of  the  plaintiff,  who  had  a  power  from  his 
father,  to  take  the  negro  in  the  State  of  Ver- 
mont, and  they  found  him  in  Rutland.  The 
negro  was  taken  by  Jacob  S.  Glen,  in  behalf 
of  his  father,  the  plaintiff  ;  and  while  the 
negro  was  in  the  custody  of  the  plaintiff' sson, 
a  constable  came  and  arrested  him,  by  virtue 
of  a  writ  of  attachment,  at  the  suit  of  the  de- 
fendant and  his  partner.  The  son  of  the  plaint- 
iff claimed  the  negro  as  a  slave  ;  but  the  con- 
stable took  him  by  force,  carried  him  away, 
and  committed  him  to  the  jail  of  the  county. 

It  was  proved  that  the  day  before  the  negro 
was  taken  out  of  the  possession  of  the  son  of 
the  plaintiff  the  defendant  knew  that  he  was 
going  away,  and  took  out  the  writ  of  attach- 
ment in  consequence  ;  that  the  negro  had  re- 
sided in  Vermont  since  1805,  and,  for  some 
months  preceding,  had  lived  near  the  defend- 
ant. 


"~ "*"*•" 

The  plaintiff  gave  in  evidence  the  bill  of 
sale  of  the  slave  to  him  from  Deoffendorf,  and 
also  a  power  of  attorney  to  his  son  to  take  the 
slave. 

The  defendant  gave  in  evidence  a  copy  of 
the  writ  of  attachment  and  return  thereon,  and 
of  a  record  of  a  judgment  recovered  in  pur- 
suance thereof  against  the  negro  Harry,  in 
favor  of  the  defendant  and  his  partner,  for 
thirteen  dollars  and  thirty-seven  cents,  the 
21st  July,  1810,  before  a  justice  of  the  peace, 
which  were  admitted  by  the  plaintiff  to  be 
authentic  evidence  of  the  proceedings  men- 
tioned in  them. 

When  the  agent  of  Glen  first  took  the  slave 
he  said  it  was  for  theft  ;  but,  as  soon  as  he 
had  him  secured,  he  declared  that  he  had 
taken  him  as  a  slave,  and  held  him  as  such 
until  he  was  taken  away  by  the  constable. 

*It  was  admitted,  that  by  the  constitu-[*6J> 
tion  and  laws  of  Vermont,  slavery  was  wholly 
prohibited. 

The  judge  declared  his  opinion  on  the  law 
and  the  evidence,  that  the  plaintiff  was  not 
entitled  to  recover,  and  the  plaintiff  submitted 
to  a  nonsuit,  with  liberty  to  move  the  court  to 
set  it  aside,  and  to  grant  a  new  trial. 

Mr.  Paine  for  the  plaintiff. 

Mr.  Van  Vechten,  contra. 

Per  Curiam.  There  is  no  doubt  that  the 
negro  was  the  property  of  the  plaintiff,  and 
had  run  away  from  service  into  Vermont.  He 
was  held  to  service  or  labor  under  the  laws  of 
this  state  when  he  escaped,  and  the  escape  did 
not  discharge  him,  but  the  master  was  entitled 
to  reclaim  him  in  the  state  to  which  he  had 
fled.  This  is  according  to  a  provision  in  the 
Constitution  of  the  United  States  (art.  4,  sec. 
2),  and  the  Act  of  Congress  of  the  12th  of 
February,  1793  (Laws  United  States,  Vol.  II., 
165),  prescribes  the  mode  of  reclaiming  the 
slave.  It  not  only  gives  a  penalty  against  any 
person  who  shall  knowingly  and  willingly  ob- 
struct the  claimant  in  the  act  of  reclaiming  the 
fugitive,  but  saves  to  such  claimant  "  his  right 
of  action  for  any  injury  "  he  may  receive  "by 
such  obstruction.  The  plaintiff  was,  there- 
fore, in  the  exercise  of  a  right  when  he  pro- 
ceeded to  reclaim  the  slave,  and  the  single 
question  is,  whether  the  defendant  is  not  re- 
sponsible in  trespass,  for  rescuing  the  slave, 
though  he  did  it  under  the  form  and  color  of 
an  attachment  for  a  debt  alleged  to  have  been 
contracted  with  him  by  the  slave.  The  negro, 
being  a.  slave,  was  incapable  of  contracting,  so 
as  to  impair  the  right  of  his  master  to  reclaim 
him.  A  contrary  doctrine  would  be  intoler- 
able, so  far  as  respects  the  security  of  the  own- 
er's right,  and  would  go  to  defeat  the  provis- 
ion altogether.  The  defendant,  therefore, 
contracted  with  the  negro,  and  sued  out  the 
attachment,  at  his  peril.  It  was  a  fraud  upon 
the  master's  right.  The  fact  being  established 
that  the  negro  was  a  fugitive  slave,  the  at- 
tachment was  no  justification  to  the  party  who 
caused  it  to  be  *sued  out.  This  must  [*7O 
have  been  so  adjudged,  if  the  point  had  been 
raised  in  Vermont,  because  the  entering  into 
a  contract  with  such  slave,  and  the  endeavor 
to  hold  him  under  that  contract,  contravened 
the  law  of  the  United  States,  which  protects 
the  master  or  owner  of  fugitive  slaves  in  all 
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his  rights  as  such  owner.  If  the  slave  had 
committed  any  public  offense  in  Vermont,  and 
had  been  detained  under  the  authority  of  the 
government  of  that  State,  the  case  would  have 
been  different,  and  the  right  of  the  master 
must  have  yielded  to  a  paramount  right.  But 
the  interference  of  any  private  individual,  by 
suing  out  process,  or  otherwise,  under  the  pre- 
tense of  a  debt  contracted  by  the  negro,  was 
an  act  illegal  and  void. 

There  can  be  no  objection  to  an  action  of 
trespass  being  brought  here,  though  the  act 
happened  out  of  the  state.  The  injury  con- 
cerned the  rights  of  personal  property.  The 
AC;  was  not  a  public  offense,  nor  did  it  touch 
the  rights  of  real  property.  It  was  of  a  transi- 
tory nature  ;  and  it  is  an  established  principle 
that  such  personal  actions  may  be  laid  where 
the  defendant  is  to  be  found — sequuntur  forum 
rei.  This  was  the  doctrine  in  the  cases  of 
Mostyn  v.  Fabrigas,  Cowp.,  161,  and  of  Rafael 
v.  Verelst,  2  Bl.  Rep.,  1055. 

A  new  trial  is,  therefore,  awarded,  with 
•costs  to  abide  the  event. 

Motion  granted 

Cited  in— 12  Wend.,  322 ;  14  Wend.,  527 ;  1  Hill,  605 ; 
54  Barb.,  32;  28  How.  Pr.,  259;  16  Abb.  Pr.,  324;  2 
Wheel.,  595 ;  1  Daly,  509;  16  Peters,  621 ;  1  How.  (U. 
S.),  249  ;  5  How.  (U.  S.),  230 ;  25  Wis.,  660 ;  31  N.  J.  L., 
311. 


THE    PEOPLE    v.    JACOB    THOMPSON. 

"  Lying  in  Wait"  Near  Jail — Carrying  Away 
Prisoner — Statute — Misdemeanor  at  Common 
Law 

Lying  in  wait  near  a  jail,  by  agreement  with  a 
prisoner,  and  carrying1  him  away,  is  not  an  offense 
against  the  statute  (sess.  24,  ch.  08,  sees.  12,  13) ;  but 
Is  a  misdemeanor  at  common  law. 

THE  defendant  was  indicted  at  the  General 
Sessions  of  the  Peace,  in  the  County  of 
Cayuga,  under  the  Act  (sess.  24,  ch,  58)  Con- 
cerning Crimes,  &c.,  for  aiding  and  assisting 
one  Abigail  Tompkins,  then  in  custody  on  a 
charge  of  felony,  to  escape.  The  indictment 
charged  that  the  defendant  did  "unlawfully 
and  knowingly  contrive  and  conspire  with  the 
said  Abigail  Tompkins,  and  near  the  said  jail 
did  lie  and  wait,  to  the  intent  and  purpose  that 
the  said  Abigail  Tompkins  might  thereby  be  en- 
abled to  escape  ;  and  that  pursuant  to  the  con- 
trivance and  conspiracy  of  the  defendant  with 
the  said  Abigail  Tompkins,  and  by  his  means 
and  procurement,  she  did  escape  and  go  at 
large  from  the  said  jail,  and  so  the  defendant 
did  convey  the  said  A.  T.  away  and  assist  her 
in  escaping  from  the  said  jail,  «fec. 

71*]  *Per  Curiam.  The  gist  of  the  offense 
here  charged  is  lying  in  wait  near  the  jail,  by 
agreement  with  the  prisoner,  and  conveying 
her  away.  But  the  statute  offense  is  "  aiding 
or  assisting  any  person  in  jail  in  escaping  or 
attempting  to  escape  from  such  jail,  though 
no  escape  be  made."  The  assistance  must  ap- 
pear to  have  been  rendered  towards  escaping 
from  within  the  jail,  and  not  merely  in  assist- 
ing the  person,  who  had  got  without  the  jail, 
to  elude  pursuit.  If  this  is  not  the  construc- 
tion of  the  statute,  then  lying  in  wait,  ten  or 


twenty  miles  from  the  jail,  to  receive  the  per- 
son and  carry  him  further  off,  would  come 
within  the  statute.  The  offense  is  much  more 
dangerous,  and  requires  a  more  hardy  and  de- 
liberate purpose,  to  assist  a  prisoner  who  is 
within  a  jail,  in  escaping  from  the  jail,  than  to 
assist  a  prisoner  who  is  without  to  escape  pur- 
suit. The  latter  is  a  misdemeanor  at  common 
law  ;  but  the  offense  within  the  statute  is  pun- 
ished with  an  increased  severity,  and  is  not  to  be 
extended  by  equity.  The  following  provision 
in  the  same  section  shows  that  the  offense,  in 
all  its  branches,  is  confined  to  cases  of  assist- 
ance rendered  to  prisoners  in  actual  confine- 
ment, and  to  enable  them  to  escape  from  such 
confinement.  The  subsequent  part  of  the  sec- 
tion is,  "  or  of  conveying  any  disguise,  instru- 
ment or  arms  into  any  jail,  to  and  for  the  use 
of  any  such  prisoner,  so  committed  or  detained, 
with  intention  to  facilitate  his  escape,"  &c. 

The  court  are,  therefore,  of  opinion  that  the  of- 
fense charged  is  not  within  the  act,  and  that  the 
judgment  must  be  reversed. 

N.  B.  The  same  judgment  was  given  in  the 
case  of  T/ie  People  v.  Steel,  indicted  for  a  sim- 
ilar offense. 


THE  PEOPLE 

v. 
GASHERIE,  Executrix,  ET  AL. 

Money   Collected  by  Executor — Neglect  to  Pay 
Ocer — Liability  for  Interest. 

Interest  is  recoverable  against  a  person  intrusted 
with  the  collection  of  money,  who  retains  and  con- 
verts it  to  his  own  use,  from  the  time  when  the  same 
oug-ht  to  have  been  paid  over. 

Citations— 1  Camp.,  129 ;  2  Camp.,  426 :  3  Cai.,  266 ; 
3  Burr.,  13tH ;  1  Bay  (S.  C.),  273,  274 ;  2  Johns.,  282. 

THIS  was  an  action  brought  against  the  ex- 
ecutors of  Joseph  Gasherie,  one  of  the 
loan  officers  of  Ulster  County,  for  retaining 
and  converting  to  his  own  use  divers  sums  of 
money,  which  he  had  received  as  loan  officer, 
while  in  office. 

A  verdict  was  found  for  the  plaintiff,  for 
the  amount  of  the  several  sums  of  money  so 
retained  and  converted  by  the  testator,  in  his 
lifetime,  and  for  the  interest  thereon  from  the 
times  when  the  same  ought  respectively  to 
have  been  paid  into  the  treasury. 

The  only  question  submitted  "to  the  decision 
of  the  court  was,  whether  the  interest  ought 
to  have  been  allowed. 

*Per  Curiam.  The  late  English  de-  [*72 
cHons  do  not  always  allow  interest  on  liqui- 
dated sums  ;  and  Lord  Ellenborough  refused 
it,  even  when  the  defendant  ha,d  obtained  the 


NOTE.— Intercut  on  moneys  conwrtrd  li\i  one  in- 
tntxteit  with  their  collection. 

Intercut is  recoverahlc  from  one  tntnixtrd  icit/i  the 
collection  of  motif  11,  who  converts  it  to  his  own  use, 
from  the  time  when  it  ought  to  have  tx-en  paid 
over.  Keid  v.  Benaaelaer  Qlksa  Fiu-tory.  :i  Cow.,  3Uii; 
Greenly  v.  Hopkins,  10  Wend.,  1W;  Hedell  v.  .luiiney, 
Bill.,  193:  Hoard  of  Justices  v.  Kennimore,  L  N.  J. 
L.,  242:  Harrison  v.  Lomr,  4  Desiui.,  110;  Anderson 
v.  State,  2  (Ja..  370.  See.  also,  Itupelje  v.  Kmory,  1 
Dall.,  :H9;  Abbott  v.  Wiimot,  22  Vt.,  437;  Close  v. 
Fields.  13  Tex..  »523 ;  Newman  v.  Humans,  Quiucy,  5; 
Dodge  v.  Perkins,  9  Pick..  38H. 
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possession  of  the  plaintiff's  money  by  fraud. 
(1  Carapb.,  129  ;  2  Campb.,  426.)  This  is  go- 
ing further  than  we  are  inclined  to  go.  If  the 
defendant  retains  and  converts  the  plaintiff's 
money  to  his  own  use,  he  ought  to  pay  inter- 
est. It  is  allowable  in  actions  for  money  had 
and  received.  (Peaaev.  Barber,  3  Caines,  266.) 
In  trover  for  money  in  a  bag,  or  for  a  spe- 
cific chattel,  the  jury  may,  and  in  many  cases 
ought  to  allow  interest  for  the  detention,  by 
way  of  damages.  (3  Burr.,  1364:  1  Bay's  S. 
C.  "Rep.,  273,  274 ;  2  Johns.  Rep.,  282.)  It  is 
agreeable  to  the  principle  of  these  decisions, 
and  it  is  just  and  reasonable  in  itself,  that  the 
defendant,  who  retains  and  converts  the  money 
of  another  to  his  own  use,  should  pay  interest 
for  that  use.  Interest  ought,  therefore,  to  be 
allowed  in  the  present  case. 

Judgment  for  the  plaintiff. 

N.  B.  In  the  cases  of  The  People  v.  Gash- 
erie  et  al.,  Devisees  of  Gasherie,  and  The  People 
v.  Golden  el  al.,  interest  was  also  allowed. 

Cited  in— 3  Cow.,  423,  435;  5  Cow..  615;  4  Wend., 
459 ;  10  Wend.,  97 ;  15  N.  Y.,  399 ;  1  Abb.  N.  S.,  190 ;  1 
Rob.,  18 ;  1  Mason,  125;  43  N.  J.  L.,  126 ;  32  Ohio  St., 
43. 


THE  PEOPLE   v.    STEVENS,    Sheriff,  &c. 

Practice — Filing  Declaration — After  Notice  of 
Special  Bail —  Waiver  of  Exception. 

Where  a  declaration  is  tiled  in  chief,  after  receiv- 
ing notice  of  special  bail,  it  is  a  waiver  of  any  ex- 
ception to  the  sufficiency  of  the  bail,  though  the 
bailpiece  was  not  actually  tiled  in  the  clerk's  office 
at  the  time  the  notice  was  given  ;  and  the  plaintiff 
cannot,  on  the  ground  of  the  insufficiency  of  the 
bail,  proceed  against  the  sheriff. 

Citations-7  T.  R.,  452;  3  Bos.  &  P..  151 ;  8  Co.,  69. 

rPHE  defendant  was  brought  up  by  an  at- 
JL  tachment  issued  against  him,  for  not 
bringing  in  the  body  of  David  Richardson,  at 
the  suit  of  Ruf  us  Backus,  pursuant  to  a  rule 
of  the  court  for  that  purpose. 

It  appeared  that  the  capias  ad  respondendum 
was  returned  by  the  defendant  indorsed  cepi  cor- 
pus, at  the  August  Term,  1801.  Three  persons 
became  special  bail  for  the  defendant  in  that 
suit,  of  which  notice  was  given  to  the  plaint- 
iff's attorney.  After  receiving  notice  of  bail, 
the  plaintiff's  attorney  filed  a  declaration  in 
chief.  The  bailpiece  was  not,  in  fact,  filed  at 
the  time  the  notice  was  given  ;  but  was,  after- 
wards, filed  in  the  clerk's  office,  when  the 
plaintiff's  attorney  entered  an  exception  on  the 
bailpiece  ;  and  afterwards,  in  June,  1811,  pro- 
ceeded to  rule  the  sheriff  to  bring  in  the  body 
of  the  defendant. 

Mr.  Crary  for  the  defendant. 

Mr.  J.  RusseU,  contra. 

73*]  *Per  Curiam.  By  filing  a  declaration 
in  chief,  after  receiving  notice  of  the  bail,  the 
plaintiff's  attorney  waived  his  exception  to  the 
sufficiency  of  the  bail,  and  it  made  no  differ- 
ence that  the  bailpiece  was  not,  at  the  time, 
actually  filed.  That  omission  could  not  preju- 
dice the  plaintiff,  as  the  court,  upon  applica- 
tion, would  have  compelled  the  defendant's 
attorney  to  have  filed  the  bailpiece  nunc  pro 
tune.  The  sheriff  should  have  shown  this  mat- 
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ter,  upon  the  rule  to  show  cause.  As  he- 
omitted  to  do  it,  he  must  pay  the  costs  of  the 
attachment,  and  will  then  be  entitled  to  be  dis- 
charged. This  ground  for  the  discharge  be- 
ing sufficient,  it  becomes  unnecessary  to  in- 
quire whether  the  plaintiff's  delay,  for  more 
than  nine  months,  to  call  on  him  for  bail,  was 
not  also  sufficient  to  discharge  him,  according 
to  the  doctrine  in  the  cases  of  The  King  v. 
Sheriff  of  Surrey,  7  Term  Rep.,  452,  and  of 
The  King  v.  Pen-ing,  3  Bos.  &  Pull.,  151. 

Cited  in-4  McLean,  343. 


J.  E.  HORNBECK  v.  WESTBROOK, 
THE  SAME  v.  THE  SAME. 
THE  SAME  v.  THE  SAME. 

Unincorporated  Town — Incapable  of  Takings 
Land  in  Fee — Effect  of  Proviso  in  Deed  in 
Favor  qf. 

The  inhabitants  of  a  town,  not  being  incorpor- 
ated, are  incapable  in  law  of  taking  any  estate  in  fee. 
And  a  proviso  in  a  deed  to  A,  dated  in  1728,  reserv- 
ing to  the  inhabitants  of  the  town  of  Rochester, 
which  was  not  incorporated,  the  right  to  cut  wood 
on  the  lands  conveyed,  when  not  in  fence,  &c.,  was 
held  to  be  void.  If  operative,  it  would  only  give 
the  right  to  the  inhabitants  of  the  town  living  at 
the  time  of  the  grant,  as  the  proviso  contained  no 
words  of  perpetuity. 

Citations— Shep.  Touch.,  236 ;  Co.  Litt.,  3  a. ;  8- 
Johns.,  385 :  2  Johns..  230 :  Carth.,  76 ;  8  Co..  69. 

IN  error,  on  certiorari  from  a  justice's  court. 
The  return  in  the  first  cause  stated  that  the 
parties  voluntarily  appeared  before  the  justice, 
and  Westbrook,  the  defendant  in  error,  de- 
clared against  Hornbeck,  the  plaintiff  in  error, 
in  an  action  of  trespass  quare  clausum  fregit ; 
and  for  cutting  wood,  ifec.,  the  1st  of  April, 
1810,  on  a  certain  tract  of  land,  which  Jacob 
De  Witt  and  others,  trustees  of  the  town  of 
Rochester,  by  virtue  of  the  patent  to  them,  by 
deed,  on  the  6th  of  January,  1728,  conveyed 
in  fee  to  Cornelius  Hornbeck,  for  a  valuable 
consideration.  The  defendant  pleaded  and 
justified  the  trespass,  because  the  deed  con- 
tained a  proviso,  that  the  inhabitants  of  Roch- 
ester should  be  allowed  to  cut  and  carry  away 
wood,  &c.,  from  any  part  of  the  said  laud,  not 
in  fence,  and  that  he  was,  and  had  been,  from 
the  1st  of  January,  1800,  an  inhabitant  of 
Rochester,  and,  by  virtue  of  the  said  proviso, 
he  entered  and  cut  the  wood.  &c.,  and  that 
the  locus  iu  quo  was  not  in  fence,  &c.  To  this 
plea  there  was  a  general  demurrer  and  joinder, 
on  which  the  justice  gave  judgment  for  the 
plaintiff  for  three  dollars. 

*In  the  second  cause  the  return  also  [*74 
stated  that  the  parties  voluntarily  appeared  be- 
fore the  justice,  and  Westbrook  declared 
against  Hornbeck,  in  an  action  of  trespass  quare 
clausum  fregit,  and  for  cutting  and  carrying 
away  wood,  &c.,  on  the  2d  of  April,  1810,  as 
in  the  first  cause  ;  to  which  the  defendant  put 
in  the  same  plea  ;  and  the  plaintiff  demurred, 
and  for  cause,  stated  that  the  proviso  in  the 
deed  was  limited  to  such  persons  as  were  in- 
habitants of  Rochester  on  the  6th  of  January, 
1728,  and  that  they  were  allowed  to  cut  wood,. 
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&c.,  for  their  own  use  only.  There  was  a 
joinder  in  demurrer,  on  which  the  justice  gave 
judgment  for  the  plaintiff  for  three  dol- 
lars. 

In  the  third  cause  the  return  stated  the  same 
proceedings  as  in  the  last  cause,  except  the 
trespass  was  laid  on  the  3d  of  April,  1810,  and 
the  defendant  in  his  plea,  alleged  that  the  locus 
in  quo  was  inclosed  only  by  a  bush  fence,  and 
not  by  any  fence  for  useful  or  agricultural 
purposes  ;  "and  the  plaintiff  in  his  replication 
stated  that  ever  since  the  date  of  the  patent  to 
the  trustees  of  the  town  of  Rochester,  the  trust- 
ees had  been  in  the  practice  of  selling  the  com- 
mon lands,  by  deeds  with  such  provisos  ;  and 
that  in  consequence  of  such  provisos,  it  had 
been  a  prevalent  custom  in  the  town,  and  uni- 
versally adopted  by  the  proprietors  of  the 
lands,  under  such  deeds,  to  inclose  them  with 
such  a  fence;  for  the  purpose  of  excluding 
them  from  the  operation  of  the  reservation ; 
and  that  the  defendant  knew  of  such  a  custom, 
and  that  the  premises  were  so  inclosed.  The 
defendant  rejoined  and  admitted  the  custom, 
and  that  the  locus  in  quo  was  inclosed  with 
such  customary  fence,  but  that  the  fence  was 
insufficient,  and  the  custom  invalid,  &c.  The 
plaintiff  demurred,  and  the  defendant  joined 
in  demurrer.  The  justice  gave  judgment  for 
the  plaintiff  for  three  dollars 

Per  Uuriam.  The  proviso  in  the  deed  of 
1728  was  null  and  void.  The  inhabitants  of 
the  town  of  Rochester  were  not  incorporated, 
so  as  to  be  competent  to  take  an  estate  in  fee.  A 
grant  to  them  would  have  been  void  for  uncer- 
tainty in  like  manner  as  a  grant  would  be  void  to 
the  church- wardens  of  a  parish,  or  to  the  inhab- 
itants of  Dale,  or  to  the  commoners  of  such  a 
waste.  (Shep.  Touch.,  236  ;  Co.  Litt.,  3  a.)  It 
was  decided  at  the  last  term  that  a  grant  to  the 
people  of  the  County  of  Otsego  was  void,  for  the 
same  reason.  (Jacksan,  ex  dem.  Cooper  d'c.,  v. 
Cory,  8  Johns.  Rep.,  385.)  The  grantors  in 
the  deed  of  1728,  were  seised  in  fee,  as  private 
individuals,  and  were  competent  to  convey  in 
fee,  the  common  lands  of  the  town  of  Roch- 
75*]  ester.  This  was  so  settled  iu  the  *case 
of  Jackson  v.  Schoonmaker,  2  Johns.  Rep.,  230. 
And  if  the  inhabitants  were  incompetent  to 
take  an  estate  at  law,  by  that  name,  a  reserva- 
tion to  them,  in  a  deed  "in  fee  to  a  third  person, 
would  be  equally  void.  But  such  a  covenant 
or  reservation  to  any  third  person  would  be 
void.  A  person  who  is  not  a  party  to  a  deed 
cannot  take  anything  by  it,  unless  it  be  by  way 
of  remainder.  The  grantor  cannot  covenant 
with  a  stranger  to  the  deed.  This  is  an  ac- 
knowledged rule  of  law.  (Salter  v.  Kidgley, 
Carth.,  76.)  In  WTiitlock's  case,  8  Co.,  69,  it 
was  admitted  that  a  reservation  in  a  deed  to  a 
stranger  was  void.  If  this  proviso  had  any 
legal  operation,  it  could  not  have  vested  a  right 
in  any  other  persons  than  those  who  were  at 
the  time  of  making  the  deed  inhabitants  of 
Rochester.  There  were  no  words  of  peri>etuity, 
and  the  inhabitants  were  not  an  incorporated 
body,  so  as  to  be  enabled  to  transmit  a  privi- 
lege to  their  successors.  If  it  was  anything,  it 
was  a  personal  privilege,  and  confined  to  the 
then  existing  inhabitants. 

The  right  claimed  by  the  defendant  below 
is,  then,  in  every  point  of  view,  absolutely 
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groundless,  and  the  judgment    in    each  case 
ought  to  be  affirmed. 
Judgment  affirmed. 

Cited  in— 12  Johns.,  201 ;  2  Wend.,  133 ;  10  Wend., 
93 ;  15  Wend.,  564 ;  4  Hill,  395 ;  3  Barb.  Ch.,  245 :  11 
N.  Y.,  323;  14  N.  Y.,  385;  18  N.  Y.,460;  19  N.  Y.,287; 
45  N.  Y.,  603 ;  65  N.  Y.,  155 ;  1  Lans.,  483 ;  8  Barb.,  147  ; 
17  Barb.,  108;  19  Barb.,  193:  29  Barb..  34;  35  Barb., 
328  ;  5  How.  Pr.,  70 ;  12  How.  Pr.,  366  ;  4  How.  (U.  S.), 
375 ;  14  Mich.,  225 ;  63  Mo.,  277. 


BROWN  v.  HINCHMAN. 

Justice  of  Peace — Power  to  Issue  Warrant 
Against  Freeholder  or  Person  Having  Family 
— Oath  of  Plaintiff  Insufficient. 

Under  the  4th  section  of  the  Act  (sess.  31,  ch.  204), 
"for  the  Recovery  of  Debts  to  the  Value  of  Twenty- 
five  Dollars,"  a  justice  cannot  issue  a  warrant 
against  a  freeholder  or  person  having  a  family,  on 
the  oath  of  the  plaintiff  ;  but  the  proof  of  the  de- 
fendant's being  about  to  depart,  or  of  the  danger 
of  losing  the  debt,  must  be  by  other  and  legal  evi- 
dence.* 

Citation— Act  sess.  31,  ch.  204.  sec.  4. 

IN  error,  on  certiorari,  from  a  justice's  court. 
Brown  sued  Hinchman,  before  a  justice,  by 
warrant,  which  was  obtained  on  the  oath  of 
Brown,  which  satisfied  the  justice  as  to  the 
propriety  of  issuing  the  warrant.  The  plaint- 
iff declared  on  a  promissory  note.  The  de- 
fendant objected  to  the  process  which  had 
been  issued  against  him,  and  made  oath  that 
he  was  a  freeholder  within  the  county.  The 
plaintiff  was  nonsuited  on  the  ground  that  be- 
ing a  resident  within  the  county,  he  could  not, 
in  any  case,  sue  a  freeholder  of  the  county  by 
warrant. 

Per  Curiam.  The  warrant  was  obtained 
by  virtue  of  the  plaintiff's  oath  ;  and  the 
act  (sess.  31,  ch.  204,  sec.  4)  says,  that  if 
the  plaintiff  "shall  prove  to  the  satisfaction 
of  any  justice  that  the  defendant  is  about 
to  depart,"  &c.,  he  may  have  a  warrant, 
though  the  defendant  be  a  freeholder  or  in- 
habitant, having  a  family.  Proof  here  means 
legal  evidence  ;  and  that  cannot  be  the  par- 
ty s  own  *oath,  unless  the  statute  ex-  [*7O 
pressly  says  so.  Whenever  the  statute,  as  it 
does  in  several  other  places,  admits  proof  by 
the  party's  own  oath,  the  language  of  it  is  ex- 
plicit ;  and  the  former  Ten  PounoAct  of  1801, 
relative  to  this  point,  said  that  the  plaintiff 
should  "prove,  upon  oath,  to  the  satisfaction 
of  the  justice,  that  he  was  in  danger  of  losing 
his  debt,  or  really  believed  so,"  &c.  All  these 
emphatic  words,  which  show  that  the  party's 
own  oath  was  intended,  are  omitted  in  the  new 
act.  Probably  the  right  had  been  abused,  and 
the  Legislature  considered  it  dangerous  to  al- 
low an  interested,  or  prejudiced  person,  or 
angry  plaintiff,  to  sue  out  a  warrant  against 
any  freeholder  or  inhabitant  with  a  family,  on 
his  own  oath.  The  temptation  might  be  too 
strong  to  vex  and  oppress.  The  plaintiff  was, 
therefore,  properly  nonsuited,  thought  not  for 
the  reason  assigned  by  the  justice. 

Judgment  affirmed. 

•Contra,  Terry  v.  Fargo,  10  Johns.  114.  So  un- 
der the  llevised  Statutes,  the  affidavit  of  the  party 
will  lie  deemed  sufficient  on  application  for  a  war- 
runt.  Uissell  v.  Hills,  3  Wendell,  :$*!».  And  under 
the  Justices'  Act  of  1H24  n  similar  construction  pre- 
vailed. Id. 
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Overruled— 10  Johns.,  115. 

Cited  in— 10  Johns.,  169;  11  Johns.,  177  ;  3  Wend.. 
390,  603:  18  Wend.,  613;  3  Barb.,  188;  7  Barb..  42;  9 
Barb.,  383 ;  12  Barb.,  538 ;  16  Barb.,  322  ;  59  Barb..  487 ; 
6  How.  Pr.,  98 ;  17  How.  Pr.,  561 ;  57  How.  Pr.,  247 ;  9 
Abb.  Pr..  197. 


N.  &  G.  GRISWOLD 

«. 

THE  MASTER  AND  WARDENS  OF  THE 
PORT  OF  NEW  YORK. 

Registered  Vessel — Above  Fifty  Tons — Coasting 
Trade — Without  License — Construction  of  Act 
Relating  to  Wardens — Reporting. 

A  vessel  above  50  tons,  coming  from  Connecticut 
through  the  Sound  to  the  port  of  New  York,  thoug h 
a  registered  vessel,  and  not  having  a  coasting  li- 
cense, yet  if  actually  employed  in  the  coasting  trade, 
is  not  liable  to  the  penalty  given  by  the  16th  section 
of  the  Act  (sess.  34,  ch.  198)  Relative  to  the  Wardens 
of  the  Port  of  New  York,  for  not  being  reported  to 
the  office  of  the  wardens  within  48  hours  after  her 
arrival. 

Citations— Act  April  9, 1811 ;  Act  of  Cong.  Feb'y 
8,  1793. 

IN  error,  on  certiorari  from  the  Justice's 
Court  in  the  city  of  New  York.  The  mas- 
ter and  wardens  of  the  port  of  New  York 
brought  an  action  of  debt  against  N.  &  G. 
Griswold,  on  the  sixteenth  section  of  the  "Act 
to  Establisn  a  Board  of  Wardens  in  the  Port 
of  New  York,  and  for  the  Regulation  of  the 
Pilots  and  Pilotage  in  the  said  Port,"  passed 
the  9th  of  April,  1811  (sess.  34,  ch.  198),  which 
declared  "That  the  master,  or  one  of  the  own- 
ers or  consignees  of  every  vessel  employed  in  the 
coasting  trade,  and  being  of  the  burden  of  fifty 
tons,  or  upwards,  which  shall  arrive  at  the 
port  of  New  York,  by  the  way  of  Sandy  Hook, 
and  every  vessel,  other  than  vessels  employed 
in  the  coasting  trade,  arriving  at  the  said  port 
of  New  York,  either  by  the  way  of  Sandy 
Hook,  or  through  the  Sound,  shall  report  such 
vessel  at  the  office  of  the  board  of  wardens, 
within  forty-eight  hours  after  the  arrival  of 
such  vessel  at  the  port  of  New  York,  under 
the  penalty  of  fifty  dollars  for  each  neglect," 
«fcc.  It  appeared  that  the  ship  Emulation,  of 
the  burden  of  three  hundred  and  thirty  tons, 
arrived  at  the  port  of  New  York,  through  the 
Sound,  on  the  llth  of  June,  1811,  consigned 
to  the  plaintiffs  in  error.  She  was  a  registered 
vessel,  without  a  coasting  license ;  and  had 
never  been  on  any  voyage  out  of  the  United 
77*]  States,  being  *a  new  vessel  lately  built 
in  Connecticut,  and  loaded  with  wood  taken 
on  board  at  Haddam,  in  Connecticut,  intended 
for  sale,  and  sold  in  New  York,  and  this  was 
her  first  voyage. 

Neither  the  master,  owners,  nor  consignees, 
made  any  report  of  the  vessel  within  forty -eight 
hours  after  her  arrival  in  the  port  of  New 
York  to  the  office  of  the  wardens  of  the  port. 
The  court  below  gave  judgment  for  the  plaint- 
iffs below,  for  fifty  dollars. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  single  point  submitted  in 
this  case  is,  whether  a  vessel  which  is,  in  fact, 
employed  in  the  coasting  trade,  and  arrives  at 
the  port  of  New  York,  through  the  Sound, 
must  be  reported  to  the  office  of  the  board  of 
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wardens,  under  the  sixteenth  section  of  the 
Act  of  the  9th  of  April,  1811,  though  she  has 
no  coasting  license.  The  act  gives  a  penalty 
of  fifty  dollars  for  every  neglect  or  omission  to 
report ;  but  it  does  not  define,  as  is  done  by 
the  Act  of  Congress  of  the  18th  of  February, 
1793  (Laws  United  States,  Vol.  II.,  p.  168; 
Cong.  2,  sess.  2,  ch.  8),what  shall  be  the  requis- 
ite evidence  of  a  coasting  vessel.  The  act  of  the 
Legislature  was  passed  for  local  and  municipal 
purposes,  and  it  was  not  essential,  though  it 
might  be  convenient,  to  have  required  the 
same  test  of  the  character  of  the  vessel  which 
was  established  by  the  laws  of  the  United 
States.  The  second  section  in  the  act  giving 
the  penalty  is  to  be  taken  strictly  ;  and  if  the 
vessel  be,  in  fact,  as  was  the  case  here,  em- 

Eloyed    in    the    coasting   trade,  through    the 
ouud,  she  comes  within  the  letter  of  the  ex- 
emption from  the  penalty,  and  it  cannot  be  ex- 
acted. 

Judgment  reversed. 


JACKSON,  ex  dem.  HORTON  ET  AL.,  v.  ROE. 

Nonsuit — Surprise — New  Trial  Refused. 

Where  a  plaintiff  was  nonsuited  at  the  trial,  the 
court  refused  to  set  aside  the  nonsuit,  and  grant  a 
new  trial,  on  the  ground  that  the  plaintiff  was  sur- 
prised by  the  defense  set  up  and  nad  come  unpre- 
pared to  meet  it. 


Citations— 1  Wils., 
319 ;  2  Binney,  583. 


! ;  2  .Salk.,  f653 ;  2  Johns.  Cas. 


A  MOTION  was  made,  on  the  part  of  the 
plaintiff,  to  set  aside  the  nonsuit  granted 
at  the  trial  of  this  cause,  and  for  a  new  trial. 

The  affidavit  of  Horton  was  read  in  support 
of  the  motion  that  one  of  the  lessors,  and  four 
others,  of  whom  the  defendant  was  one,  pur- 
chased a  lot  of  land  of  T.  Golden,  which  was 
surveyed  and  subdivided  into  five  lots.  A 
deed  was  given  by  Colden  to  the  lessor  for  the 
whole  lot,  who  conveyed  to  the  others  the  sub- 
divided *lots.  The  defendant  took  pos-  [*78 
session  of  his  lot,  and  moved  his  fence,  so  as 
to  encroach  on  the  lot  of  the  lessor.  At  the 
trial  the  defendant  denied  the  title  of  Colden, 
and  the  plaintiff,  not  being  prepared  to  prove 
it,  was  nonsuited.  It  was  further  stated  that 
the  lessor,  not  having  any  idea  of  any  other 
question  to  be  made,  at  the  trial,  than  the  right 
of  the  defendant  to  move  the  fence,  was  sur- 
prised by  the  defense  which  was  set  up. 

Per  Curiam.  It  is  a  well-settled  rule  that  a 
new  trial  will  not  be  granted  because  the  party 
came  to  trial  unprepared,  and  this  rule  applies 
with  at  least  as  much  force  to  the  plaintiff  as 
to  the  defendant.  In  Cook  v.  Berry,  1  Wils., 
98,  the  plaintiff  did  not  come  prepared  to  meet 
the  defendant's  plea,  because  he  took  it  to  be 
a  sham  plea,  as  he  had  a  letter  under  the  de- 
fendant's hand  acknowledging  the  debt,  but 
that  letter  he  was  not  prepared  to  prove,  and 
the  defendant  had  a  verdict,  and  on  motion 
for  a  new  trial  it  was  denied.  That  was  a  much 
harder  case  than  this,  for  there  the  plaintiff 
lost  his  debt  forever,  but  here  he  was  only 
nonsuited  ;  and  whether  he  was  nonsuited,  or 
had  a  verdict  against  him,  he  is  equally  at 
liberty  to  bring  a  new  suit,  and  is  only 
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punished  in  costs,  for  his  neglect  or  careless- 
ness. The  general  rule  is  too  well  established 
to  be  questioned,  and  too  useful  to  admit  of 
innovation.  (2  Salk.,  653;  2  Johns.  Cases, 
319  ;  2  Binney,  583.) 

Motion  denied. 

Cited  in-9  Johns.,  184 ;  7  Cow.,  474 ;  1  Johns.  Ch., 
433 :  2  Johns.  Ch..  433. 


KILLPATRICK  «.  ROSE. 

Practice — Amendment   of    Record —  When   not 
Allowed. 

After  argument  of  a  cause,  and  a  judgment  there- 
in, and  the  term  ended,  it  is  too  late  to  move  to 
amend  the  record. 

A  MOTION  was  made,  on  the  part  of  the 
defendant,  to  vacate  the  judgment  entered 
in  this  cause,  at  the  last  August  Term.  The 
judgment  was  given  on  the  return  to  a  cer- 
tiorari  from  a  justice's  court,  which  stated  that 
the  plaintiff  below  claimed  of  the  defendant 
two  hundred  and  fifty  pounds  of  butter.  In 
support  of  the  motion,  the  affidavit  of  the 
justice  was  read,  stating  that  the  demand  of 
the  plaintiff  before  was  in  fact  for  three 
hundred  and  fifty  pounds  of  butter,  and  that 
the  return  was  incorrect,  the  clerk,  in  copying 
it,  having  inserted  two  hundred  and  fifty, 
instead  of  three  hundred  and  fifty  pounds. 

The  judgment  below  was  reversed,  on  the 
ground  that  the  jury  had  found  a  verdict  for 
the  plaintiff  for  thirteen  dollars  more  than  he 
claimed.  The  original  return,  on  which  the 
case  in  error  was  argued,  stated  the  demand  to 
be  for  two  hundred  and  fifty  pounds  only. 

79*]  *Per  Curiam.  After  argument  and  judg- 
ment, and  the  term  ended,  a  party  comes  too 
late  to  move  to  have  the  record  amended,  and 
to  open  the  cause.  If  the  argument  had  been 
founded  upon  an  erroneous  copy  of  the  re- 
turn, the  case  would  have  been  different  ;  but 
here  the  original  return  stated  that  the  de- 
mand was  only  for  two  hundred  and  fifty 
pounds  of  butter.  It  would  be  productive  of 
great  inconvenience  to  allow  the  losing  party 
to  resort  to  the  justice  to  amend  his  return, 
after  argument  upon  the  return  as  made,  and 
judgment  given  and  perfected. 

Motion  denied. 
Cited  in-«How.  (U.  S.),  38. 


VANDERIIEYDEN  r.  GARDENTER. 

Writ  of  Scire   Facias — To  Revise  Judgment — 
Delay —  When  a  Discontinuance. 

If  a  i plaint  itt  who  sues  out  a  jtrire  facia*,  to  revive 
a  Judgment,  does  not  proceed  upon  it  within  a  year 
and  a  day.  It  is  a  discontinuance  :  and  when-  after 
wire /Orion  returned,  a  default  was  entered  for  want 
of  not  appearing  and  pleading,  and  the  plaintiff  suf- 
fered more  than  a  year  and  a  day  to  elapse  t>efore 
he  entered  judgment,  it  was  held  to  be  a  discon- 
tinuance, and  the  Judgment  irregular. 

Citations— Impey'sK.B.,  314;  Kidd's  K.  B..  1000. 

A  MOTION  was  made  by  the  defendant  to 
set  aside  a  judgment  on  a  *rire  fafiam,  and 
all  subsequent  proceedings,  for  irregularity. 
JOHNS.  HEP..  9. 


The  original  judgment  was  docketed  the 
31st  of  December,  1805,  and  the  defendant's 
attorney  could  find  no  evidence  of  the  proceed- 
ings on  scire facias  to  revive  the  judgment,  ex- 
cept the  docket  of  the  judgment  on  scire  facias 
on  the  31st  of  August,  1811.  The  plaintiff, 
however,  proved  that  a  writ  of  scire  facias, 
with  the  return  of  scire  fed  indorsed  by  the 
sheriff,  returnable  in  November  Sessions,  1808, 
was  on  file  in  the  clerk's  office,  and  that  on 
the  19th  of  December,  1808,  the  common  rules 
were  entered  on  this  return,  and  a  default  for 
not  appearing  and  pleading  was  entered  on 
the  13th  of  January,  1809  ;  but  final  judgment 
on  the  scire  facias  was  not  entered  until  the 
13th  of  May,  1811. 

Per  Curiam.  If  the  plaintiff  who  sues  out 
a  scire  facias  to  revive  a  judgment,  does  not 
proceed  upon  it  within  a  year  and  a  day,  it  is 
a  discontinuance  of  it,  ana  the  plaintiff  must 
commence  by  scirs  facias  de  noxo.  So,  if  he 
does  not  sue  out  execution  on  a  judgment  on 
scire  facias  within  a  year,  he  must  revive  it 
again.  (Impey's  K.  B.,  314  ;  Kidd's  K.  B., 
1009.)  This  cause  comes  within  the  rule  ;  for 
between  the  entry  of  the  default,  and  the  entry 
of  the  judgment,  there  was  an  interval  of  two 
years  and  "five  months.  This  amounted  to  a 
discontinuance  of  the  proceedings,  and  the 
subsequent  entry  of  the  judgment  was  irregu- 
lar. 

Motion  granted. 


*FRASIER,  JUN., 
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Equity  Jurisdiction  —  Judgments  Entered  on 
Warrants  of  Attorney — Application  to  tet 
aside  Judgment — Fraud  Alleged — Practice. 

This  court  exercise  an  equitable  jurisdiction  over 
judgments  entered  upon  bonds  and  warrants  of  at- 
torney ;  and  on  the  application  of  a  creditor,  stat- 
ing that  a  judgment  had  been  fraudulently  entered 
up  on  a  bond  and  warrant  of  attorney,  an  issue  was 
directed  between  the  parties  to  try  the  truth  of  the 
allegation,  and  the  plaintiff  directed  to  prove  the 
consideration  of  the  bond  ;  and  the  creditor  allowed 
to  subpo?na  witnesses  in  the  name  of  the  defendant 
to  attend  the  trial. 

MR.  I.  H.  TIFFANY,  in  behalf  of  a  creditor, 
moved  to  set  aside  the  judgment  which 
had  been  entered  up  in  this  cause,  bv  warrant 
of  attorney,  on  the  ground  of  fraud.  It  ap- 
peared that  the  plaintiff,  who  was  the  son  of 
the  defendant,  was  an  infant  when  the  bond 
and  warrant  of  attorney  were  given  to  him, 
and  had  always  lived  on  the  farm  with  his 
father  ;  and  that  an  execution  had  been  issued 
on  the  judgment,  and  the  farm  advertised  for 
sale. 

Mr.  Parker,  contra,  read  the  affidavit  of  the 
plaintiff,  denying  the  charge  of  fraud,  and 
stating  that  the  bond  was  given  for  work  and 
services  performed  and  money  paid  for  the  de- 
fendant. 

Per  Curiam.  We  have  an  equitable  juris- 
diction over  judgments  entered  up  by  confes- 
sion on  bonds  and  warrants  of  attorney.  The 
proper  course  is  to  direct  an  issue  to  try  the 
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charge  of  fraud.  Let  an  issue,  therefore,  be 
made  up  between  the  parties,  under  the  di- 
rection of  one  of  the  justices  of  this  court,  in 
such  manner  that  the  plaintiff  be  bound,  on 
the  trial  of  the  issue,  to  set  forth  and  prove 
the  matters  and  consideration  for  which  the 
bond  was  given  by  the  defendant ;  and  that 
the  issue  be  tried  at  the  next  Scoharie  Circuit, 
and  that  T.  G.,  the  creditor,  in  whose  behalf 
the  application  is  made,  be  permitted  to  sub- 
poena  witnesses  to  attend  such  trial,  in  the 
name  of  the  defendant ;  and  that  all  further 
proceedings  on  the  said  judgment  and  exe- 
cution be  stayed,  until  the  further  order  of  this 
court. 

Cited  in-20  Johns.,  297 ;  5  Johns.  Ch.,  324 ;  6  Barb., 
23  r  50  How.,  253;  7  Abb.  Pr.,  321;  1  Bos.,  670;  7 
Peters,  286. 


HASWELL,  Assignee,  &c., 
BATES  &  LANSING, 

Bail  Residing  out  of  County — Action  by  Assignee 
of  Bond— Belief— Practice. 

Where  a  bail-bond  is  taken  in  a  court  of  common 
pleas,  and  the  bail  reside  out  of  the  county,  an  ac- 
tion may  be  maintained  by  the  assignee  of  such 
bond  in  this  court,  who  will  grant  relief  to  the  bail 
on  the  same  terms  as  if  the  bond  had  been  taken  in 
this  court.  The  bail  is  bound  to  pay  common  pleas 
costs  only.  Bail  to  the  sheriff  as  well  as  special  bail, 
will  always  be  relieved  on  the  return  of  the  writ 
against  them,  upon  the  usual  terms- 

Citation— 7  Johns.,  318. 

"M  R.  ROSS  moved  to  set  aside  the  suit  on  the 
1*1.  bail-bond  in  this  cause,  and  all  subse- 
quent proceedings.  The  action  was  on  a  bail- 
bond,  taken  in  the  Court  of  Common  Pleas  of 
81*]  Saratoga,  and  both  the  bail  *and  the  de- 
fendant lived  out  of  the  county.  He  cited  3 
Wilson,  348;  3  Burr.,  1923;  8  Term  Rep., 
152;  1  Burr..  642. 

Mr.  Drake,  contra,  cited  Davis  v.  GiUet,  1 
Johns.  Rep.,  318. 

Per  Curiam.  The  suit  is  maintainable  in 
this  court,  within  the  reason  of  the  case  of 
Dams  v.  Gittet,  and  the  bail  will  be  relieved  on 
the  usual  terms.  It  is  the  uniform  and  estab- 
lished practice  of  the  court,  in  every  case, 
where  the  bail  asks  for  relief  on  the  return  of 
the  writ  against  them,  to  grant  it  on  the  usual 
terms.  There  is  no  difference  in  this  respect 
between  a  suit  on  a  bail-bond  and  on  a  recog- 
nizance. The  bail,  in  this  case,  are  to  pay 
only  such  costs  as  would  be  taxed  in  the  Court 
of  Common  Pleas,  as  he  is  entitled  to  be  re- 
lieved in  the  same  manner  as  he  would  have 
been  if  this  suit  had  been  brought  in  this 
court. 

Motion  granted. 

Cited  in— 13  Johns.,  424 ;  1  Hill,  605 ;  Co.  R.  N. 
S.,  10. 


SLATE  v.  POST. 

/ 

Venue — What  Shows. 

Where  no  venue  is  laid  in  the  body  of  the  declara- 
tion, the  venue  in  the  margin  is  sufficient. 

Citations— Barnes,  483 ;  3  T.  R..  387 ;  Tidd's  Pr., 
375;  3  Wils.,  339;  1  Chitty  PL,  279. 
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rpHE  declaration  in  this  case  contained  two 
1-  counts  ;  one  on  a  promissory  note,  and 
the  other  for  money  lent,  &c.  There  was  a 
demurrer  to  the  second  count.  There  was  no 
venue  or  place  laid  or  mentioned  in  the  body 
of  the  declaration,  except  in  the  margin  of  the 
first  count. 

Per  Curiam.  Where  no  venue  is  laid  in  the 
body  of  the  declaration,  reference  must  be 
made  to  the  venue  in  the  margin,  and  that  is 
sufficient.  (Barnes,  483;  3  Term  Rep.,  387; 
Tidd's  K.  B.  Pr.,  375  ;  3  Wils.,  339  ;  1  Chitty's 
Plead.,  279. 

TIw  plaintiff  is  entitled  to  judgment. 
Cited  in— 3  Wend.,  280 ;  2  Hall,  299 :  Hemp.,  97, 237. 


*PAGE  t>.  WOODS,  Sheriff. 
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Escape — Action    against    Sheriff  —  Pleading — 
Variance. 

In  an  action  of  debt  against  a  sheriff  for  the  es- 
cape of  a  prisoner  in  his  custody  on  execution,  the 
plaintiff  in  his  declaration  alleged  a  judgment  re- 
covered in  the  Court  of  Common  Pleas  of  the  term 
of  August,  1807,  held  at  Salem,  in  the  County  of 
Washington,  &c.,  and  in  the  record  of  the  judgment 
produced  at  the  trial,  the  place  or  town  where  the 
court  was  held,  was  not  mentioned ;  it  was  held  that 
the  variance  was  immaterial. 

IN  error,  from  the  Court  of  Common  Pleas 
of  Washington  County.  The  plaintiff 
brought  an  action  of  debt  against  the  defend- 
ant, in  the  court  below,  for  the  escape  of  one 
D.  Powers,  who  was  taken  in  execution  at  the 
suit  of  the  plaintiff.  The  declaration  stated 
that  the  plaintiff  recovered  against  D.  P.,  "in 
the  term  of  August,  in  the  year  1807,  in  the 
Court  of  Common  Pleas,  held  at  the  court- 
house, in  the  town  of  Salem,  in  the  County  of 
Washington,  before  the  judges  and  assistant 
justices  of  the  same  court,"  &c. 

At  the  trial,  the  plaintiff  produced  in  evi- 
dence the  record  of  a  judgment  against  Pow 
ers,   which    had  the    usual  caption  ;  but  the 
form  of  the  entry  of  the  judgment  was  as  fol- 
lows : 

"And  now,  at  this  day.  to  wit,  on  the  last 
Tuesday  of  August,  in  the  year  of  our  Lord, 
1807,  until  which  day,  &c.,  at  which  day  be- 
fore the  judges  and  assistant  justices  afore- 
said, the  said  C.  Page,  by  his  attorney,  &c., 
and  the  said  D.  Powers,  though  solemnly 
called,  came  not,  but  made  default,  &c.  ; 
therefoie  it  is  considered  by  the  said  court,  be- 
fore the  judges  and  assistant  justices  afore- 
said, that  the  said  C.  Page  recover,"  &c. 

The  defendant's  counsel  objected  that  the 
record  produced  did  not  support  the  allega- 
tion in  the  plaintiff's  declaration  ;  and  the 
objection  being  allowed,  the  plaintiff  was  non- 
suited. 

Mr.  Skinner,  for  the  plaintiff  in  error,  con- 
tended that  the  variance  was  immaterial,  and 
cited  8  Johns.  Rep.,  455  ;  1  Wils.  Rep.,  155  ;  2 
Saund.,  101  ;  5  Johns.  Rep.,  98. 

Mr.  Crary,  contra,  insisted  that  the  aver- 
ment was  material  ;  and  even  if  it  was  not 
material,  that  having  been  made,  it  ought  to 
have  been  proved,  and  that  the  variance  was 
therefore  fatal.  He  cited  2  W.  Bl.,  1001  ;  3 
Bos.  &  Pull.,  456  ;  2  East,  452. 
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Per  Curiam.  The  variance  was  immaterial. 
No  other  place  than  Salem  is  mentioned  in  the 
record.  The  place  of  holding  the  court  is 
fixed  by  public  statute,  and  it  must  be  known 
to  have  been  at  Salem.  The  judgment  ought 
to  be  reversed. 

Judgment  of  reversal. ' 
1.— VAN  NESS,  J.,  was  absent,  from  indisposition. 


*LANSING  «.  LYONS 


[*84 


83*]  *JACKSON,  ex  dem.  RENSSELAER 

ET  AL. . 

T.  HOGEBOOM. 
SAME  v.  J.  HOGEBOOM. 

Ejectment — Power  of  Court  as  to  a  Survey  of 
Premises. 

In  an  action  of  ejectment  the  court  have  no  power 
to  compel  the  defendant  to  consent  to  a  survey  of 
the  premises  in  his  possession. 

MR.  E.  WILLIAMS,  for  the  plaintiff,  moved 
for  a  rule  to  authorize  the  lessor  of  the 
plaintiff  to  make  a  survey  of  the  farms  of  the 
defendants,  comprising  land  included  in  a 
lease  from  the  ancestors  of  the  lessors,  to  the 
ancestor  of  the  defendants.  He  read  an  affi- 
davit of  one  of  the  lessors,  stating  that  before 
the  last  Circuit  Court,  in  Columbia,  he  applied 
to  the  defendants  for  permission  to  make  the 
survey,  in  order  to  ascertain  the  quantities  of 
land  in  the  possession  of  the  defendants  not 
included  in  the  lease,  but  the  defendants  for- 
bade the  survey,  and  refused  to  permit  the 
lessor  or  a  surveyor  to  enter  on  the  land,  and 
one  of  them  threatened  violence  if  any  attempt 
should  be  made  to  enter ;  that  a  survey  was 
made  in  the  highway,  and  on  the  adjacent 
land  ;  but  the  counsel  for  the  lessors  were  of 
opinion  that  a  satisfactory  location  of  the  land 
comprised  in  the  lease  could  not  be  made 
without  going  upon  the  land,  and  that  for  that 
reason  the  plaintiff  did  not  proceed  to  trial  at 
the  last  circuit. 

Mr.  Van  Buren,  contra,  read  an  affidavit  of 
one  of  the  defendants,  denying  the  charge  of 
any  offer  of  violence,  and  stating  that  he  did 
not  procure  the  other  defendant  to  threaten 
any  violence  ;  that  the  cause  was  noticed  for 
trial  at  the  last  circuit  in  Columbia  ;  and  not 
being  brought  on  to  trial,  pursuant  to  such 
notice,  he  moved  for  judgment  as  in  case  of 
nonsuit. 

Mr.  William*  opposed  the  motion  for  a  non- 
suit, on  the  ground  stated  in  the  affidavit  read 
in  support  of  the  motion  for  an  order  for  a 
survey. 

Per  Curutm.  We  have  no  power  to  compel 
the  defendants  to  consent  to  a  survey  of  their 
farms.  The  motion  of  the  plaintiff  must, 
therefore,  be  denied.  We  will  not,  however, 
compel  the  plaintiff  to  enter  into  the  usual 
.stipulation  ;  but,  inasmuch  as  it  does  not  ap- 
pear but  that  the  notice  for  trial  might  have 
been  countermanded  when  it  was  discovered 
that  the  survey  was  insufficient,  the  plaintiff 
must  pay  the  costs  of  the  last  circuit. 
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Practice — Judgment  —  More    than    Ten   Years 
Old — Scire  Facias  Ordered  on  Filing  Affidavit. 

A  Mire  facias  cannot  be  issued  to  revive  a  judg- 
ment of  more  than  ten  years'  standing-,  without  a 
previous  affidavit  of  the  judgment's  being  unsatis- 
fied. 

And  after  a  scire  facias  was  issued  and  returned 
scire  fed,  without  such  affidavit,  the  court  refused 
to  allow  it  to  be  tiled  mine  pro  tune,  but  quashed 
the  scire  facias. 

A  JUDGMENT  was  entered  up  in  this  cause 
in  December,  1798,  by  virtue  of  a  war- 
rant of  attorney.  An  execution  was  issued 
on  which  nothing  was  done  ;  and  in  March, 
1799.  the  defendant  paid  twenty-six  dollars 
and  sixty-two  cents  to  the  plaintiff,  leaving 
the  residue  unpaid.  In  October,  1811,  the 
plaintiff  sued  out  a  scire  facias  to  revive  the 
judgment,  returnable  the  17th  August  last, 
which  was  duly  served,  and  returned  scire  fed, 
by  the  sheriff.  The  defendant  afterwards  ad- 
mitted there  was  a  balance  due  on  the  judg- 
ment which  remained  unsatisfied. 

Mr.  Van  Vechten,  for  the  plaintiff,  now 
moved  for  leave  to  file  an  affidavit,  containing 
the  facts  above  stated,  nunc  pro  tune,  as  of 
August  Term  last,  or  that  the  plaintiff  have 
leave  to  issue  an  alias  fi.  fa.  on  the  judgment, 
without  reviving  the  same  by  scire  facias. 

Mr.  R.  M.  Livingston,  contra,  objected  that 
the  judgment  being  of  more  than  ten  years' 
standing,  the  scire  facias  could  not  issue  with 
an  affidavit  previously  filed,  that  the  judgment 
remained  unsatisfied,  and  that  the  proceedings 
were,  therefore,  irregular.  (Tidd's  K.  B.  Pr., 
1007.) 

Per  Curiam.  The  scire  facias  must  be 
quashed  for  irregularity.  But  the  plaintiff 
may,  on  paying  the  costs  and  filing  the  affida- 
vit which  has  been  read,  take  out  a  new  scire 
facias,  without  further  notice  to  the  court. 

Cited  in-13  How.  Pr.,  574;  10  Bos.,  575. 


BROWN  v.  SMITH. 

Bail — Time  to  Surrender  Principal — How  Com- 
puted. 

Bail  have  eight  entire  days  in  full  term,  after  the 
return  of  process  against  them,  within  which  to 
surrender  their  principal ;  but  Sunday  is  to  be  reck- 
oned one  of  the  eight  days. 

ON  motion  for  an  exoneretur  of  the  bail,  in 
this  case,  the  only  question  was,  whether 
Sunday  was  to  be  computed   as  one  of  the 
eight  days  within  which  the  bail  were  allowed 
to  surrender. 

Mr.  Foot  for  defendant. 
Mr.  Rodman,  contra. 

Per  Curiam.  The  bail  have  eight  entire 
days  in  full  term,  after  return  of  process 
against  them,  within  which  to  surrender  their 
principal,  but  Sunday  is  to  be  reckoned  as  one 
of  the  eight  days. 

Cited  In-Abb.  Adm.,  563. 
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TALLMADGE  ET  AL., 

RICHMOND!  sheriff,  &c. 

Indenture  of  Assignment  of  Prisoners — From 
Old  to  New  Sheriff — Notice  of  Suit  in  which 
Prisoner  is  in  Execution — Bond  for  Jail  Liber- 
ties— Amount  Stated — Estoppel  in  Action  for 
Escape. 

Where  an  indenture  of  assignment  of  prisoners 
from  the  old  to  the  new  sheriff,  specified  a  suit,  by 
the  title  of  "  Tallmadge,  Smith  &  Co.  v.  Edw.  Brock- 
way,"  this  was  held  sufficiently  certain,  without 
giving  the  names  of  all  the  plaintiffs  at  large ;  it 
was  a  sufficient  notice  to  the  new  sheriff  of  the  exe- 
cution against  the  prisoner. 

Where  the  bond  taken  by  a  new  sheriff  for  his 
security  on  granting  the  liberties  of  the  jail  to  a 
prisoner  in  execution,  stated  the  amount  of  the 
execution,  for  which  he  was  in  custody,  it  was  held 
conclusive  as  to  the  fact,  so  that  the  sheriff,  in  an 
action,  afterwards,  against  him  for  an  escape,  could 
not  allege  that  it  was  not  the  true  sum,  or  that  he 
had  not  notice  of  the  true  sum,  before  the  escape. 

Citations— Act,  sess.  24,  ch.  28,  sec.  22 :  3  Co.,  71  b : 
Cro.  Eliz..  365;  Moore,  688;  Dalton,  16  ;  Hob.,  180; 
Co.  Litt.,  352  b ;  3  Ch.  Cas.,  101 ;  Willes.  9, 12. 

THIS  was  an  action  of  debt.     The  declara- 
tion contained  two  counts — one  general, 
for  the  escape  of  one  Edward  Brock  way,   a 

Srisoner  in  execution  at  the  suit  of  the  plaint- 
fs,  from  the  custody  of  the  defendant,  sheriff 
of  the  County  of  Cayuga  ;  and  the  other  spe- 
cial, stating  the  execution,  &c.,  and  the  giving 
bail  for  the  liberties  of  the  jail,  and  the  escape 
from  thence.  The  defendant  pleaded  nil  debet, 
and  subjoined  a  notice  that  he  would  prove  a 
recaption  on  fresh  pursuit,  before  action 
brought,  also  a  voluntary  return  before  action 
brought,  and  also  that  after  the  alleged  escape 
of  Brockway,  he  was  discharged  by  the  Court 
of  Common  Pleas  of  Cayuga  County,  pursuant 
to  the  Act  for  the  Relief  of  Debtors  with  Re- 
spect to  the  Imprisonmemt  of  their  Persons  ; 
and  that  the  plaintiffs,  knowing  of  the  escape, 
appeared  by  their  attorneys,  and  opposed  the 
discharge  of  Brockway. 

The  execution  was  indorsed  for  $2,640,  and 
was  returned  and  filed  on  the  26th  January, 
1808,  by  T.  C.  Dewitt,  the  former  sheriff  of 
the  county. 

8O*]  *The  plaintiff  offered  to  prove,  by 
parol,  that  Brockway  was  on  the  jail  liberties 
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when  the  late  sheriff  went  out  of  office.in  March, 
1808,  and  remained  on  the  limits  at  the  time 
the  defendant  came  into  office,  and  was  in  his 
custody,  in  execution,  at  the  suit  of  the  plaint- 
iffs. This  evidence  was  objected  to,  but  ad- 
mitted by  the  judge.  Dewitt,  the  former 
sheriff,  who  had  been  released  by  the  plaint- 
iffs, was  sworn  as  a  witness,  and  testified  that 
Brockway,  on  the  1st  January,  1808,  was  com- 
mitted to  prison  on  execution,  at  the  suit  of  the 
plaintiffs  ;  and  that  since  the  defendant  suc- 
ceeded to  the  office  of  sheriff,  which  was  in 
the  autumn  of  1808,  he  admitted  that  Brock- 
way  was  in  his  custody  on  the  same  execution, 
at  the  suit  of  the  plaintiffs  ;  the  witness  had 
seen  Brockway  on  the  liberties  of  the  jail  ;  and, 
afterwards,  saw  him  several  times  more  than 
three  miles  without  the  liberties.  The  witness 
did  not  recollect  that  he  mentioned  to  the  de- 
fendant the  names  of  all  the  plaintiffs  in  the 
execution,  but  spoke  of  it  as  an  execution  in 
favor  of  Tallmadge,  Smith  &  Co.,  but  he  never 
had  any  other  execution  against  Brockway,  at 
the  suit  of  the  plaintiffs,  or  either  of  them. 
The  county  was  surrendered  to  the  defendant 
by  one  of  the  deputies  of  the  old  sheriff,  who- 
had  a  blank  assignment  from  him,  and  he  was 
not  present  at  the  time. 

The  indenture  produced  was  dated  the  3d 
March,  1808,  and  stated  that  Dewitt,  the  late 
sheriff,  had  delivered  to  the  defendant,  the 
now  sheriff,  &c.,  the  bodies  of  the  several  per- 
sons therein  mentioned,  with  the  causes, 
enumerating  them,  among  which  was  one  en- 
titled Tattmadqe,  Smith  &  Co.  v.  Edward  Brock- 
way,  on  ca.  *«.,  for  two  hundred  sixty  dollars 
and  forty  cents. 

A  bond,  dated  31st  March,  1809,  given  to 
the  defendant,  as  security  for  granting  the 
liberties  of  the  jail  to  Brockway,  was  produced, 
in  which  was  mentioned  the  execution,  and 
the  sum  for  which  he  was  in  custody,  as  stated 
by  the  plaintiffs,  except  that  the  name  of  one 
of  the  plaintiffs  was  omitted.  The  defendant 
had  previously  taken  a  bond  for  the  same  pur- 
pose, but  was  dissatisfied  with  the  security. 
This  bond  he  did  not  produce  at  the  trial, 
though  notice  had  been  given  to  him  by  the 
plaintiffs,  for  that  purpose. 

The  defendant  offered  to  prove  that  Brock- 
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way  was  in  his  custody  when  the  suit  was  com- 
menced, and  that  if  he  had  gone  beyond  the 
liberties,  he  had  voluntarily  returned  ;  but  the 
87*]  evidence  *was  objected  to,  and  overruled 
by  the  judge,  because  the  defendant  had  not 
accompanied  his  plea  with  an  affidavit  that  the 
escape  was  without  his  knowledge  or  consent ; 
and  a  voluntary  return  before  suit  brought 
would  not,  in  this  case,  constitute  a  defense. 
The  defendant's  counsel  was  about  to  address 
the  jury,  but  was  told  by  the  judge  that  there 
were  no  doubtful  facts  for  the  jury  to  decide  ; 
and  the  counsel  declined  summing  up.  The 
judge  charged  the  jury  that  there  was  suf- 
ficient evidence  that  Brockway  had  been  in 
custody  of  the  defendant,  in  execution,  at  the 
suit  of  the  plaintiffs,  for  the  amount  indorsed 
on  the  execution  produced  ;  and  that  the 
plaintiffs  were  entitled  to  recover  the  sum  of 
$2,677.24,  being  the  amount  of  the  debt,  with 
the  sheriff's  fee  on  the  commitment  ;  and  the 
jury  gave  a  verdict  for  the  plaintiffs  accord- 
ingly- 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  :  1.  For  the  admission  of 
improper  testimony.  2.  For  the  misdirection 
of  the  judge. 

Mr.  Richardson,  for  the  defendant.  It  ought 
to  have  been  shown  that  the  prisoner  had 
come  legally  into  the  custody  of  the  defend- 
ant. The  old  sheriff  must  deliver  over,  by  in- 
denture, to  the  new  sheriff,  all  the  prisoners, 
with  their- respective  executions  ;  otherwise,  it 
is  an  escape  in  him,  and  the  new  sheriff  is  not 
chargeable.  ( Westby  v.  Skinner,  Co.  Eliz.,  865; 
3  Co.,  71.) 

The  form  of  the  writ  of  discharge  to  the  old 
sheriff,  given  by  the  statute,  expressly  recites 
such  a  delivery  by  indenture  (sess.  24,  ch.  28, 
sec.  1;  7  Johns.  Rep.,  137;  4  Johns.  Rep., 
469) ;  and  it  is  the  uniform  practice  founded 
on  the  rule  of  common  law. 

No  indenture  or  delivery  of  the  prisoner  was 
shown,  though  the  plaintiffs  made  such  evi- 
dence necessary,  by  averring  such  a  delivery 
in  their  declaration.  The  indenture  produced 
does  not  support  the  averment,  for  the  title  of 
the  cause,  and  the  sum  for  which  the  defend- 
ant was  in  execution,  are  different. 

The  jury,  not  the  judge,  are  to  determine 
the  fact  of  the  arrest,  and  of  the  delivery  over 
of  the  prisoner  to  the  new  sheriff. 

Again,  no  bond  for  the  liberties  was  shown  ; 
for  the  bond  produced  was  illegal  and  void. 
It  was  for  more  than  double  the  sum  in  the 
execution,  including  poundage  and  all  other 
charges.  The  bond  should  be  in  the  very  cause, 
and  existing  at  the  time  of  the  escape. 

Mr.  Ctuly,  contra.  An  assignment  by  in- 
88*]  denture  of  prisoners,  by  *the  old  to  the 
new  sheriff,  is  not  necessary.  (2  Bac.  Abr. ,  Es- 
cape, n.  242  ;  4  Bac.  Abr.,  44o,  ». ;  6  Mod., 
183;  3  Com.  Dig.,  289,  D.)  The  old  sheriff 
may  deliver  the  prisoners  by  parnl  ;  and  an 
indenture  is  not  requisite,  unless  the  new  sher- 
iff requires  it. 

The  creditor  is  not  bound  to  know  that  there 
is  an  assignment,  or  whether  it  is  in  due  form 
or  not. 

The  testimony  of  Dewitt,  the  former  sheriff, 
was  corroborated  by  the  documents  produced, 
and  there  was  no  question  as  to  his  credit. 
The  l>ond  was  produced  in  evidence  to  show 
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that  the  defendant  considered  Brockway  a 
prisoner  in  his  custody,  and  treated  him  as 
such.  If  the  bond  was  for  more  than  double  the 
amount  of  the  execution,  yet  the  defendant 
cannot  take  advantage  of  such  an  objection. 

The  name  of  Tallmadge,  Smith  &  Co.  was 
sufficiently  descriptive  of  the  plaintiffs  ;  and 
the  bond  having  been  accepted  by  the  defend- 
ant in  that  form,  he  cannot  now  object  any 
want  of  certainty. 

Should  it  be  said  that  there  is  a  variance  be- 
tween the  allegation  in  the  declaration,  as  to 
the  delivery  over  to  the  new  sheriff,  and  the 
description  of  the  cause,  as  it  appears  in  the 
assignment,  it  may  be  answered  that  the  as- 
signment was  not  offered  or  called  for  by  the 
plaintiffs,  but  was  voluntarily  produced  by  the 
defendants. 

Mr.  Hodman,  in  reply,  observed  that  sheriffs 
were  favored  in  law,  and  were  not  to  be  made 
liable,  unless  clearly  and  strictly  responsible. 

It  is  a  general  principle  that  prisoners  may 
be  received  on  view,  by  parol ;  but  it  must  be 
in  the  jail,  and  on  view  by  the  new  sheriff. 
(Dalton's  Sheriff,  14-20,  and  pa,i#im.)  There 
must  be  an  assignment,  if  he  require  it.  If  a 
prisoner  within  the  walls  of  a  jail  is  not  in- 
cluded in  the  assignment,  it  is  an  escape.  A 
mistaken  or  false  name  or  title  of  the  suit 
amounts  to  an  escape. 

Again,  there  is  an  interval  of  seven  days 
between  the  time  of  delivery  over,  alleged  in 
the  declaration,  and  the  day  of  assignment  or 
delivery,  as  proved  at  the  trial,  and  during 
that  interval  there  was  an  escape. 

The  new  sheriff  takes  the  prisoners  by  parol, 
at  his  peril.  But  an  indenture  was  required 
in  this  case,  and  the  names  of  the  plaintiffs 
ought  to  have  been  correctly  stated,  otherwise 
it  could  not  be  known  in  what  suit  the  prisoner 
was  in  custody. 

The  jury  ought  to  have  been  allowed  to  de- 
cide on  the  existence  of  the  bond,  as  a  substan- 
tive fact  ;  and  on  the  credit  of  Dewitt,  the  old 
sheriff,  the  principal  witness  for  the  plaintiffs. 

*KENT,  Ch.  J.,  delivered  the  opinion  [*8?> 
of  the  court : 

This  is  a  motion  for  a  new  trial,  for  the  ad- 
mission of  improper  testimony,  and  for  mis- 
direction of  the  judge. 

That  Brockway  escaped  after  the  defendant, 
took  charge  of  the  county  and  of  the  prisoners, 
was  proved  by  several  witnesses.  The  only 
question  that  can  arise  upon  the  case  is,  shall 
the  defendant  be  chargeable  for  that  escape  ? 
Whether  he  had  given  the  liberties  of  the  jail 
to  Brockway,  with  or  without  taking  security, 
was  not  a  material  fact  ;  for  in  no  respect,  or 
in  any  view,  is  the  defendant  entitled  to  avail 
himself  of  a  return  or  recaption  before  suit 
brought,  since  he  has  not  accompanied  his  plea 
with  the  auiduvit  required  by  the  statute  that  the 
escape  was  without  his  privity  or  knowledge. 
(Laws.  Vol.  I.,  p.  218,  sess.  24,  ch.  28, sec.  22.) 
The  single  point  is.  was  Brockway,  when  he 
escaped,  the  defendant's  prisoner  at  the  suit  of 
the  plaintiffs  ?  He  had  In-en  assigned  over  by 
the  former  sheriff,  by  indenture,  and  the  suit 
of  the  present  plaintiffs  was  specified  under 
the  title  of  Titllmadge,  Smith  cf-  Co.  v.  Ktltrurd 
llrochrny.  This  title  of  the  cause  was  well 
enough, as  it  necessarily  imported  that  the  names. 
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of  the  plaintiffs  to  the  ca.  M-.  were  not  given  at 
large,  and  it  does  not  appear  that  the  defend- 
ant made  any  objection.  It  was  notice  that 
Brockway  was  in  execution  in  a  suit  in  which  ; 
such  a  firm  were  plaintiffs,  and  it  answer- 
ed the  purpose  intended  by  the  rule  of  law. 
All  that  the  books  say  is,  that  the  old  sheriff, 
when  he  delivers  over  the  prisoner,  must  give 
notice  of  all  the  executions  against  him.  The 
rule  does  not  require  that  this  notice  should 
contain  the  accuracy  and  precision  requisite 
in  special  pleading.  It  must  be  construed  ac- 
cording to  the  reason  of  the  thing.  If  the  in- 
denture had  said  that  Brockway  was  a  prisoner 
on  an  execution  issued  at  the  suit  of  Benjamin 
Tallmadge  and  others,  it  would  have  been  suf- 
ficient. It  let  the  new  sheriff  know  the  fact 
of  such  an  execution,  on  which  he  was  to  hold 
the  prisoner.  If  every  particular  was  to  be 
required,  then  the  test  and  return  of  the  exe- 
cution, the  sum  indorsed,  and  the  interest  that 
was  to  be  collected,  and  the  attorney  who  is- 
sued it,  ought  all  to  be  mentioned.  To  require 
such  a  nicety  in  these  cases,  would  be  produc- 
tive of  Erreaf  public  inconvenience.  In  Westty'x 
case,  3  Co.,  71  b ;  Cro.  Eliz.,  365  ;  Moore.  688, 
the  old  sheriff,  in  assigning  over  a  prisoner, 
against  whom  he  had  two  executions,  omitted 
to  mention  one  of  them,  and  the  prisoner  hav- 
ing escaped,  the  court  held  that  the  old,  and 
not  the  new  sheriff,  was  responsible  for  the 
DO*]  escape,  as  to  *the  omitted  execution.  But 
in  that  case  it  was  agreed  at  the  bar,  and,  ac- 
cording to  the  report  of  the  case  in  Moore,  the 
judges  also  agreed,  that  if  the  old  sheriff  had 
given  notice,  by  word,  of  the  omitted  execu- 
tion, it  would  'have  been  sufficient  to  have 
charged  the  new  sheriff,  notwithstanding  the 
omission  in  the  indenture.  Dalton,  p.  16.  lays 
down  the  same  rule.  So  liberally  did  the 
judges,  at  that  day,  construe  the  rule,  that  the 
new  sheriff  must  have  notice  of  the  executions; 
and  it  is  to  be  observed  that  this  is  not  a  statute 
provision,  but  an  equitable  rule  of  practice  for 
the  security  of  the  sheriff.  The  statute,  by 
the  writ  of  discharge,  only  requires,  in  general, 
that  the  old  sheriff  shall,  by  indenture,  deliver 
over  the  county,  together  w'ith  the  rolls,  memo- 
randums, &c. 

The  title  of  the  cause  mentioned  in  the  in- 
denture was  sufficient  to  have  enabled  the 
sheriff  to  take  a  bond  for  the  liberties.  The 
statute  prescribing  the  bond  does  not  require 
the  title  of  the  cause  to  be  precisely  men- 
tioned. It  says  nothing  about  it ;  the  title  of 
the  cause  need  not  form  any  substantive  part 
of  the  penalty  or  of  the  condition  of  the  obli- 
gation, and  if  mentioned  in  the  recital  to  the 
condition,  it  is  mentioned  only  as  inducement, 
and  any  words  which  would  make  the  title  of 
the  cause  certain,  by  reference,  would  be  suffi- 
cient. It  is  a  settled  rule  that  even  a  mistake 
in  a  recital  to  a  bond  does  not  vitiate,  for  it  is 
no  direct  affirmation,  and  is  not  an  essential 
part.  (St.  John  v.  Diggn,  Hob.,  130  ;  Co.  Litt., 
3526;  3Ch.  Cas.,  101.) 

But  it  is  said  that  the  true  sum  for  which  the 
prisoner  was  held  was  not  mentioned,  and  that 
a  much  smaller  sum  was  specified.  In  exam- 
ining the  original  indenture,  produced  upon 
the  argument,  it  was  very  equivocal  and  un- 
certain whether  the  sum  really  intended  was 
two  hundred  and  sixty  dollars  and  forty  cents, 
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or  two  thousand  six  hundred  and  forty  dollars. 
Whatever  doubt  there  might  be  upon  this 
point,  there  is  conclusive  evidence  that  the  de- 
fendant was  afterwards  informed  of  the  true 
sum,  as  the  bond  taken  by  him  on  the  31st 
March,  1809,  for  the  liberties  for  Brockway, 
mentioned  the  true  sum  for  which  he  was 
holden  at  the  suit  of  the  plaintiffs.  That,  bond 
was  produced  at  the  trial  by  the  defendant 
himself,  and  it  concludes  him,  as  to  the  fact  of 
notice  at  that  time  of  the  true  sum.  That,  bond 
also  specified  the  names  of  all  the  plaintiffs  to 
the  execution,  except  one,  so  that  the  defend- 
ant must  have  excepted  Brockway  in  execution 
under  the  indenture,  at  the  suit  of  the  plaint- 
iffs, and  have  made  subsequent  inquiries  as  to 
the  names  of  the  house  of  Tallmadge,  Smith  & 
Co.  *If  the  recital  to  this  bond  omitted  [*91 
one  of  their  names,  still  that  would  not  have 
impaired  its  security  for  the  purpose  it  was 
taken  ;  for  a  recital  in  a  bond  of  a  particular 
fact,  estops  the  obligor  from  denying  that  fact. 
(Willes'  Rep.,  9,  12.)  But  this  point  is  now 
immaterial  in  this  suit,  and  the  only  answer  to 
this  fact  of  notice  of  the  true  sum  is,  that  the 
escape  was  prior  to  the  date  of  this  bond.  But 
this  answer  is  not  sufficient,  for  considering 
the  uncertainty  whether  the  true  sum  was 
really  mistaken  in  the  indenture,  the  defend- 
ant ought  to  have  shown  the  time  when  fur- 
ther information  was  given  to  him  than  what 
appeared  in  the  indenture.  The  presumption 
is  that  the  defendant  knew  the  true  sum  before 
the  date  of  the  bond  of  the  31st  of  March, 
1809,  for  he  had  before  taken  another  bond  for 
the  liberties,  with  other  securities,  and  that 
bond  he  refused  to  show  upon  the  trial.  The 
inference  is,  then,  irresistible,  that  that  bond 
would  have  disclosed  the  fact  of  the  true  sum 
being  known  to  the  defendant  before  the  es- 
cape. 

This  whole  defense,  of  a  want  of  notice  of 
the  true  sum  for  which  Brockway  was  charged 
in  execution,  was  probably  a  thought  which 
suddenly  arose  at  the  trial,  and  I  think  it  ex- 
tremely ill  supported. 

The  question  on  the  credibility  of  the  testi- 
mony of  Dewitt,  the  late  sheriff,  does  not  ap- 
pear even  to  have  been  raised  at  the  trial,  nor 
was  his  testimony  essential,  as  every  requisite 
fact  was  proved  without  it.  His  character  was 
not  attacked,  nor  was  there  any  just  cause  for 
impeaching  his  testimony  on  any  essential 
point.  If  the  jury  had  found  a  verdict  for  the 
defendant  upon  this  case,  the  court  would 
have  been  obliged  to  have  set  it  aside  as 
against  law,  and  why  should  we  grant  a  new 
trial  when  we  see  from  the  case  that  the 
plaintiffs  would  again  be  entitled  to  a  verdict  ? 
There  is  no  suggestion  that  any  further  evi- 
dence is  behind  to  alter  the  state  of  the  case. 
The  suggestion  of  the  judge  at  the  close  of  the 
trial  was  no  more  than  what  is  usual  and 
proper,  when  the  case  presents  no  material 
facts  involved  in  doubt,  and  when  the  conclu- 
sion of  law  upon  those  facts  appears  clear  to 
the  judge.  It  was  only  a  suggestion  to  save 
time,  and  one  which  still  left  it  open  to  the 
judgment  and  election  of  the  counsel  to  ad- 
dress the  jury. 

For  these  reasons,  the  court  are  of  opinion 
that  the  motion  for  a  new  trial  must  be 
denied. 
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SPENCER,  J.,  dissented. 
Rule  refused. 

Reversed— 16  Johns. ,  307. 

Cited  in— 10  Johns.,  386;  5  Cow.,  530:  7  Cow.,  19. 


92*]  *  JACKSON,  ex  dem.  BANYAR  ET  AL., 

V. 
WILLSON   ET   AL. 

Land  Patent  —  Recital   of  Former  Patent  —  Es- 
toppel —  Evidence. 

A  patent  was  granted,  in  1761,  which  included  also 
lands  granted  by  a  patent,  dated  in  1737,  and  the 
second  patent  recited  the  first,  and  the  proprietors 
of  the  second  patent,  who  had  made  purchases 
under  the  first,  made  a  partition  of  the  lands  held 
under  the  second,  excepting  two  lots,  which  were 
included  within  the  boundaries  of  the  first  patent. 

In  an  action  of  ejectment,  the  plaintiff  claimed 
the  two  lots  under  the  patent  of  1761,  and  the  de- 
fendants claimed  to  hold  under  A,  who  claimed 
under  B,  one  of  the  patentees,  named  in  that  patent. 

It  was  held  that  the  recital  of  the  former  patent, 
being-  of  a  particular  fact,  directly  affirmed,  es- 
topped the  plaintiff  from  denying-  the  existence  of 
such  prior  patent  ;  that  the  mere  fact  that  B  was  a 
patentee  in  the  patent  of  1761,  was  not  sufficient  to 
prove  that  he  held  the  two  lots  under  that  patent  ; 
the  omission  to  divide  the  two  lots,  being'  evidence 
of  the  sense  of  the  proprietors  of  the  second  pat- 
ent that  they  did  not  claim  those  lots  under  it. 

Citation—  Willes,  9. 


was  an  action  of  ejectment.  The  ma- 
terial  facts  in  the  case  are  as  follows  : 

At  the  trial,  before  Mr.  Justice  Van  Ness,  the 
lessors  of  the  plaintiff  gave  in  evidence  letters 
patent,  dated  July,  1761,  to  Isaac  Sawyer, 
Jonathan  Wells,  and  fifty-nine  other  persons, 
commonly  called  the  Pittstown  patent  ;  a  re- 
lease, dated  7th  September,  1761,  from  Joseph 
Wells  and  forty-six  others,  patentees,  of  their 
undivided  right  to  Isaac  Sawyer,  Goldsbrow 
Banyar,  and  four  other  persons,  under  whom 
the  lessors  claim  the  premises  in  question  ;  a 
deed  of  partition  dated  the  26th  May,  1763, 
between  the  last-mentioned  six  persons, 
whereby  they  made  partition  of  the  lands  con- 
tained in  the  boundaries  of  the  Pittstown  pat- 
ent, pursuant  to  a  map  thereunto  annexed,  ex- 
cepting lots  No.  53  and  No.  54,  the  premises  in 
question,  which  were  laid  down  on  the  map, 
but  not  drawn  for  or  divided  by  such  parti- 
tion. 

The  deed  of  partition,  after  reciting  that  by 
several  grants  the  parties  thereto  had  obtained 
title,  as  tenants  in  common,  to  the  Pittstown 
patent,  and  their  agreement  to  make  partition 
of  the  whole  of  the  said  tract,  called  Pitts- 
town,  and  after  specifying  the  division  by  bal- 
lot, and  the  lots  drawn  by  the  several  parties, 
proceeded  with  the  several  releases  to  the  re- 
spective parties,  of  all  lands  so  laid  out  and 
divided  into  lots,  parts  and  parcels  of  lots,  on 
the  map  annexed,  and  drawn  to  their  respect- 
ive shares.  It  appeared,  also,  by  the  same 
partition  deed,  that  the  boundaries  of  the 
Pittstown  patent  included,  as  well  as  other 
lands,  all  or  most  of  the  lands  granted  by  let- 
ters patent,  dated  the  19th  May,  1737,  10  Geo. 
II.,  to  D.  A.  Schuyler  and  others,  commonly 


NOTK.—  Recital  in  deeilx  nr  itntentx—  ll'hn  e 
thtrctty.    See  IH-nn  v.  Cornell,  3  Johns.  C'as.,  174,  and 
nnte, 
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called  the  Synhanesset  patent,  which  includ- 
ed, according  to  the  map,  lots  Nos.  53  and 
54,  the  premises  in  question. 

The  plaintiff  then  deduced,  by  proof,  a  reg- 
ular title  to  his  lessors,  to  eight-ninth  parts  of 
the  patent  of  Pittstown. 

It  was  also  proved,  by  a  surveyor,  that  the 
defendants  were  in  possession  of  lots  Nos.  53 
and  54,  and  that  they  were  within  the  bounds 
of  Pittstown. 

*  Benjamin  Smith,  a  witness  for  the  [*O3 
defendants,  testified  that  his  father,  in  1773, 
took  possession  of  lot  No.  54,  claiming  title 
under  Robert  and  John  Leake ;  and  John 
Griffiths  was,  at  the  same  time,  in  possession 
of  lot  No.  53.  The  father  of  the  witness  con- 
tinued in  possession  of  No.  54  three  years,  and 
cleared  about  twenty  acres.  Various  persons, 
in  succession,  had  the  possession,  afterwards, 
who  claimed  to  hold  as  owners.  The  witness 
did  not  know  under  whom  the  Leakes 
claimed,  but  he  understood  that  their  title  and 
that  of  the  Pittstown  patent  were  the  same. 
The  defendants  had  not  been  in  possession 
twenty  years. 

Another  witness  testified,  that  about  forty 
years  ago,  his  father  had  possession  of  lot  No. 

53.  under  Isaac  Sawyer,  and  held  it  about  two 
years  ;  that  John  Griffith,  afterwards,  had  pos- 
session, and  claimed  the  land  as  his  own.  The 
witness  understood   that  the   lands  were  in 
Pittstown. 

The  defendants  gave  in  evidence  a  quitclaim 
deed,  dated  December  1,  1795,  from  Nathaniel 
Purdy  to  Ebenezer  Wilson,  one  of  the  defend- 
ants, for  an  undivided  moiety  of  lot  No.  53, 
and  lot  No.  35,  which  were  stated  to  have  been 
forfeited,  by  the  attainder  of  Robert  Leake  ; 
and  a  quitclaim  deed  from  Levinus  Lansing, 
one  of  the  lessors,  to  Ebenezer  Wilson,  dated 
December  2,  1795,  for  the  west  half  of  lot  No. 

54,  also  stated  to  have  been  forfeited  by  the  at- 
tainder of  Robert  Leake,    which   deeds  con- 
tained a  proviso  against  any  warranty  of  title. 
The  defendants  also  gave  in  evidence  a  deed 
from  Martha  Norton  to  E.  Wilson,  dated  10th 
December,  1797,  for  the  undivided  half  part 
of  lots  Nos.  53  and  54,  with  covenants  of  war- 
ranty as  to  the  title. 

Another  witness  testified  that  in  1780  one 
Dunham  took  possession  of  lot  No.  54,  under 
Robert  and  John  Leake,  and  that  the  posses- 
sion was  in  other  persons,  successively,  until 
the  defendants  took  possession  of  the  west 
half,  in  1794,  and  of  the  east  half  in  1796  ; 
that  about  fifteen  years  ago  rent  was  demanded 
by  the  heirs  of  Leake.  That  E.  Wilson,  one  of 
the  defendants,  bought  lot  No.  53,  in  the  year 
1791,  of  one  Purdy,  who  purchased  it  of  the 
widow  of  Isaac  Sawyer  ;  rents  were  collected 
by  R.  B.  Norton,  as  heir  of  John  Leake  from 
Dunham,  who  had  paid  rent  to  Leake  in  his 
lifetime. 

Thomas  Sampson  testified  that  the  Leakes 
claimed  under  Pittstown,  and  under  Wells, 
one  of  the  original  patentees.  One  of  the  heirs 
of  John  Loake,  since  the  late  war,  re-entered 
on  lot  *No.  54,  for  rent.  Both  lots  fifty-  [*1>4 
three  and  fifty-four  had  been  possessed  by  ten- 
ants of  the  Leakes  for  above  twenty-four  years. 

The  judge  declared  his  opinion  to  the  jury, 
that  both  parties  claimed  under  the  Pittstown 
patent  ;  Ihnt  the  defendants  had  given  in  evi. 

<«:* 


94 


SUPREME  COUKT,  STATE  OF  NEW  YOUK. 


1812 


dence  no  paper  title  adverse  to  the  Pittstown 
proprietors,  until  the  deed  from  Lansing  to  E. 
Wilson,  in  1795  ;  that  the  Leakes  appeared 
without  any  regular  title,  claiming  under  the 
Pittstown  patent,  and  that  the  subsequent  set- 
tlers had  claimed  under  the  Leakes  ;  that  if 
the  Leakes  had  title,  it  appeared  to  have  been 
derived  from  Wells,  one  of  the  original  pro- 
prietors ;  and  that  as  the  lots  in  question  had 
not  been  divided,  the  Leakes,  and  those  deriv- 
ing title  under  them,  could  only  be  tenants  in 
common  with  the  other  proprietors ;  that 
their  possession  could  not  operate  against  the 
lessors  of  the  plaintiff  ;  and  that  the  plaintiff 
was  entitled  to  recover  on  the  rights  of  his 
several  lessors,  excepting  that  of  Lansing, 
which  was  barred  by  his  deed.  The  jury  ac- 
cordingly found  a  verdict  for  the  plaintiff. 

A  bill  of  exceptions  was  tendered  to  the 
opinion  of  the  judge,  who  sealed  the  same, 
pursuant  to  the  statute. 

Messrs.  Bliss  and  Foot,  for  the  defendants, 
contended,  1.  That  the  lessors,  by  their  own 
showing,  were  not  entitled  to  recover.  They 
proved  no  title  in  themselves.  Their  map 
shows  that  lots  Nos.  53  and  54  lie  within  the 
Synhanesset  patent.  Their  patent  and  par- 
tition both  recognize  the  title  under  that  pat- 
ent as  valid ;  and  the  lessors  could  only  de- 
rive title,  therefore,  under  Schuyler  and  others. 
Though  the  Pittstown  patent  covers  lots  fifty- 
three  and  fifty-four,  yet,  as  it  recognizes  the 
validity  of  the  prior  patent,  to  Schuyler  and 
others,  it  could  give  no  title  to  the  lessors  to 
lands  lying  within  the  other  patent.  It  was 
necessary  for  the  lessors  to  show  that  the 
premises  in  question  were  within  the  lots 
which  they  had  purchased  of  Schuyler.  As 
they  have  undertaken  to  enumerate  the  lots 
purchased  of  Schuyler,  it  is  an  admission  that 
thv  y  claimed  no  more  ;  and  their  own  witness 
showed  that  the  premises  lay  within  lot  No.  2, 
which  was  not  purchased  of  the  proprietors 
of  Pittstown. 

2.  The  right  of  the  lessors  to  recover  was 
barred  by  an  undisturbed  possession  of  the 
defendants,  and  those  under  whom  they  claim, 
adverse  to  the  lessors,  for  near  thirty  years. 
This  is  established  by  the  the  testimony  given 
at  the  trial. 

If  the  lots  originally  belonged  to  the  patent- 
ees of  Pittstown,  in  common,  the  conduct  of 
O5*]  the  persons  in  possession,  for  so  long  *a 
time,  amounted  to  an  ouster  of  the  other  pro- 
prietors, and  severed  the  tenancy  in  common, 
as  to  the  lots  in  question  ;  and  the  possession 
has  been  adverse  to  the  lessors  for  more  than 
twenty  years  past.  If  one  tenant  in  common 
ousts  his  companion  of  the  possession,  the 
other  may  maintain  ejectment  against  him 
(Litt.,  sec.  322;  Com.  Dig.,  Estate,  K,  8) ;  and 
confession  of  lease,  entry,  and  ouster  in  eject- 
ment is  sufficient,  without  proving  an  actual 
ouster.  (Burr.,  1895  ;  Cowp.,  2? ;  1  East,  568.) 
A  possession  for  twenty-six  years,  by  a  tenant 
in  common,  has  been  held  sufficient  evidence 
to  be  left  to  a  jury  to  presume  an  ouster  or 
adverse  possession.  (Fairclaim  v.  Shackleton, 
5  Burr.,  2604.) 

Messrs.  MitcJiell  and  Van  Vechten,  contra, 
insisted  that  to  render  an  adverse  possession 
sufficient  to  toll  the  entry  of  the  plaintiffs,  it 
should  be  taken  under  a  claim  or  color  of  title, 
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be  hostile  to  that  of  the  lessors  of  the  plaint- 
iff, and  have  been  continued  uninterruptedly 
from  its  commencement.  (1  Johns.  Rep.,  156, 
158.)  Here  the  defendants  claim  under  the 
same  title.  (2  Johns.  Rep.,  234;  4  Johns. 
Rep.,  390.) 

There  is  no  evidence  of  the  Synhanesset 
patent,  except  the  recital  in  the  Pittstown  pat- 
ent. But  such  a  recital  is  not  conclusive. 
Whatever  may  have  been  the  ancient  notion 
on  the  subject,  the  received  opinion  at  the 
present  day  is  that  recital  is  secondary  evi- 
dence, and  admissible  only  when  the  recited 
deed  is  shown  to  be  lost,  or  some  other  reason 
given  for  not  producing  the  regular  and  best 
evidence  of  it.  (Peake's  Evidence,  113,  114, 
ch.  2,  sec.  4  ;  Ford  v.  Grey,  6  Mod.,  45.  See, 
also,  3  Ch.  Cas.,  101  ;  Co.  Litt.,  352  b ;  Hard., 
120  ;  Vaughan,  71  ;  2  Lev.,  108  ;  2  Roll.  Abr., 
678;  2  Vent.,  171  ;  Jenk.,  255.) 

Where  two  claim  by  the  same  title,  an  ad- 
verse possession  will  not  be  presumed,  so  as  to 
toll  the  entry  of  the  other.  (Woodfall,  Ten- 
ant, 444.)  And  where  a  person  enters  under 
another,  and  transfers  the  possession,  his 
grantee  is  always  presumed  to  hold  under  the 
same  title.  (1  Caines'  Rep.,  401 ;  4  Johns. 
Rep.,  21 2.) 

Per  Curiam.  The  ground  on  which  the  de- 
fendants rest  is,  that  the  lessors  of  the  plaint- 
iff, by  their  own  showing,  in  the  recitals  to 
the  partition  deed  of  1763,  admit  an  elder  pat- 
ent, covering  the  premises,  and  that,  although 
the  recitals  show  a  purchase  of  a  part  of  this 
patent,  there  is  no  purchase  of  the  premises 
stated.  There  is,  then,  a  title  existing  out  of 
the  lessors,  as  they  are  estopped  by  the  recital 
from  denying  the  existence  of  such  a  prior 
patent.  The  recital  is  here  of  a  particular 
fact  directly  affirmed.  (Shelley  v.  Wright, 
Willes'  Rep.,  9.)  But  the  title  under  which 
the  defendant's  claim  appears  to  have  been  de- 
rived from  Leakes,  and  they  to  have  claimed 
under  Wells,  who  was  one  of  the  Pittstown 
proprietors.  The  source  of  title  set  up  by 
both  parties  would  seem,  at  first  view,  to  be 
the  Pittstown  patent.  But  *the  mere  [*9(> 
fact  that  Wells  was  a  Pittstown  patentee,  is 
not  sufficient  to  prove  that  he  held  the  prem- 
ises under  that  patent,  when,  by  the  plaintiff's 
own  showing,  the  premises  were  covered  by 
an  older  patent,  and  under  which  purchases 
had  been  made  by  the  Pittstown  proprietors. 
The  omission  to  draw  for  and  divide  lots  fifty- 
three  and  fifty-four  is,  of  itself,  evidence  of 
the  sense  of  the  proprietors  that  the  prem- 
ises were  not  claimed  by  that  patent.  It 
ought  to  appear,  clearly  and  positively,  that 
Wells  claimed  the  premises  under  the  Pitts- 
town  patent,  and  transmitted  such  claims  to 
the  Leakes,  before  we  can  conclude  that  the 
Leakes  possessed  under  that  title,  and  as  ten- 
ants in  common  with  the  other  Pittstown  pro- 
prietors. It  is  a  more  reasonable  presumption, 
because  it  is  in  harmony  with  the  rights  and 
the  facts  disclosed  by  the  partition  deed,  that 
Wells  had  purchased  in  the  title  under  the 
Synhanesset  patent,  and  held  under  that  title, 
and  if  so,  the  lessors  of  the  plaintiff  were  not 
entitled  to  recover. 

A  new  trial  might,  therefore,  to  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 
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DENTON  ET  AL. 

v. 
LIVINGSTON,  late  Sheriff,  &c. 

Sheriff's  Liability — Sale  under  Yenditioni  Ex- 
ponas  —  Return  —  Statement  of  Value — 
Whether  Binding — Bank  Shares — Not  Liable 
to  Execution. 

An  action  of  assumpsit  lies  against  a  sheriff,  for 
the  amount  of  the  sale  of  goods  by  him,  under  a 
rendition*  exponas,  though  the  purchaser  to  whom 
thegoods  are  delivered  refuses  to  pay  for  them. 

Where  a  sheriff  returns  that  he  has  levied  on  the 
goods  of  the  defendant,  to  the  value  of  the  debt 
or  damages  in  the  execution,  whether  he  is  bound 
by  the  value  returned,  or  not.  Dubitatur. 

If  the  sheriff  delivers  the  goods  seized  and  sold, 
without  receiving  the  money,  he  is  answerable  for 
the  amount. 

Bank  shares,  or  shares  in  a  public  library,  being 
mere  choses  in  action,  cannot  be  seized  and  sold  un- 
der an  execution. 

Citations— W.  Jones,  430;  Hob.,  206;  2  Ld.  Raym., 
1072;  6  Mod.,  290;  Oro.  Jac.,  514 ;  Com.  Dig.,  tit.  Ex- 
ecution, ch.  4. 

THIS  was  an  action  of  assumpsit.  Besides 
the  usual  money  counts,  the  declaration 
contained  two  special  counts:  1.  That  the 
defendant  on  the  20th  June,  1811,  being  in- 
debted to  the  plaintiffs  in  $1,OGO,  for  so  much 
money  by  the  defendant  before  that  time  col- 
lected and  received  on  a  writ  of  venditioni  ex- 
ponas,  issued  out  of  this  court  and  directed  to 
and  received  by  the  defendant,  as  sheriff  of 
the  County  of  Columbia,  at  the  suit  of  the 
plaintiffs,  against  the  goods,  &c.,  of  one  Sam- 
uel Edmonds,  &c.,  for  six  hundred  and  thirty- 
one  dollars  and  twelve  cents,  damages  and 
costs,  &c.,  and  being  so  indebted,  the  defend- 
ant, in  consideration  thereof,  &c.,  undertook, 
&c.  2.  Whereas  the  defendant,  late  sheriff, 
<fcc.,  by  virtue  of  another  venditioni  exponas, 
to  him  directed,  commanding  him  to  levy  the 
sum  of  six  hundred  and  thirty-one  dollars  and 
twelve  cents,  of  the  goods  and  chattels  of  Sam- 
uel Edmonds,  &c.,  the  defendant,  then  being 
sheriff,  &c.,  by  virtue  of  the  said  venditioni 
97*]  exponas,  the  said  goods  and  chattels  *of 
the  said  Samuel  Edmonds,  found  in  his  baili- 
wick, sold  at  public  auction  or  vendue  ;  and 
that  divers  goods  and  chattels  of  the  said  Ed- 
monds, so  exposed  for  sale,  were  purchased 
by  W.  A.,  he  being  the  highest  bidder  for  the 
same,  for  a  large  sum  of  money,  to  wit,  a  sum 
which,  together  with  the  moneys  before  col- 
lected on  the  venditioni  exponas,  by  the  defend- 
ant, were  sufficient  to  pay  and  satisfy  the 
money  directed  to  be  levied  by  the  said  tendi- 
tioni  etponas,  together  with  the  fees  of  the  de- 
fendant, as  sheriff,  and  were  delivered  to  the 
said  W.  A.  to  his  satisfaction  ;  yet  the  defend- 
ant has  not  paid  to  the  plaintiffs  the  sum  of 
money  so  directed  to  be  levied,  &c.,  or  any 
part  thereof,  although,  &c. 

The  defendant  pleaded  non  aswmprit,  with 
notice. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, before  Mr.  Justice  Yates. 

An  exemplification  of  the  judgment  at  the 
suit  of  the  plaintiffs  against  Edmonds,  and  a 
text,  fieri  facuis  was  produced,  on  which  the 
defendant  had  indorsed  a  return,  as  follows: 
"  By  virtue  of  the  within  writ  of  tt*t.  fi.  fa,, 
I  have  taken  goods  and  chattels  of  the  within- 
named  Samuel  Edmonds,  to  the  value  of  the 
JOHNS.  HEP.,  9. 


damages  within  mentioned,  which  goods  and 
chattels  remain  in  my  hands  unsold,  for  want 
of  buyers,"  &c. 

The  venditioni  exponas  under  which  the  sale 
was  made  was  also  produced.  The  plaintiffs 
also  proved  that  the  amount  of  the  sales  was 
sufficient  to  satisfy  their  execution,  and  that 
the  sale  was  for  immediate  payment. 

The  defendant  proved  that  among  the  goods 
and  chattels  sold  was  a  sloop  which  sold  for 
two  hundred  and  seventy-five  dollars,  a  share 
in  the  Bank  of  Columbia,  which  sold  for  fifty 
dollars,  and  three  shares  in  the  Hudson  li- 
brary, which  sold  for  nine  dollars  ;  that  at  the 
time  of  the  sale  the  sloop  was  at  Poughkeep- 
sie,  and  Ashley,  the  purchaser,  afterwards  re- 
fused to  pay  for  her,  on  the  ground  that  the 
defendant  had  not  delivered  to  him  the  posses- 
sion of  the  sloop  ;  and  she  was  afterwards 
sold  on  another  execution  against  Edmonds, 
by  the  sheriff  of  Dutchess  County,  which  ex- 
ecution issued  subsequent  to  the  levy  under 
the  execution  of  the  plaintiffs.  The  defend- 
ant contended  that  the  shares  were  not  liable 
to  be  sold  on  execution,  and  that  the  defend- 
ant was  not  liable  for  them,  Ashley  having  re- 
fused to  pay  for  them. 

The  plaintiffs  proved  that  when  the  levy 
was  made  on  the  sloop  she  lay  at  Hudson,  in 
the  County  of  Columbia,  and  Ashley  gave  a 
receipt  for  her  to  the  sheriff,  who  at  the  time 
of  the  sale  *stated  that  she  was  receipt-  [*98 
ed  by  a  responsible  person ;  and  she  was 
struck  off  to  Ashley,  as  the  highest  bidder. 

The  judged  charged  the  jury  that  the  plaint- 
iffs were  not  entitled  to  recover  for  the  shares, 
as  they  were  not  the  subject  of  sale,  nor  for 
for  the  amount  at  which  the  sloop  sold,  as  it 
did  not  appear  that  the  defendant  had  ever  re- 
ceived the  money  ;  and  that  the  jury  must 
find  for  the  plaintiffs  the  balance,  after  de- 
ducting those  items.  The  jury  accordingly 
found  a  verdict  for  the  plaintiffs,  for  ninety- 
five  dollars.  Messrs.  Van  Buren  and  Foot, 
for  the  plaintiffs,  contended  that  the  sheriff 
was  answerable  for  the  value  of  the  goods  as 
returned,  after  he  had  seized  them.  They  cited 
2  Saund,  643  ;  Clerk  v.  Withers,  2  Ld.  liavm. , 
1072. 

Mr.  E.  Williams,  contra,  insisted  that  the 
sheriff  never  having  received  the  money  from 
Ashley,  this  action  could  not  be  maintained, 
for  no  implied  contract  existed.  The  proper 
remedy  is  an  action  on  the  case,  sounding  in 
tort,  for  a  breach  or  neglect  of  duty.  That 
no  action  lies  for  a  partial  satisfaction  of  an 
execution.  The  proper  course  is  to  rule  the 
sheriff  to  return  the  writ. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

It  is  not  a  question,  upon  the  present  motion, 
whether  the  last  count  stated  in  the  case  was 
properly  joined  with  the  other  counts.  The 
first  special  count  stated  is  upon  an  implied 
fiKnumiml  to  pay  the  amount  of  moneys  col- 
lected and  received  upon  the  writ  of  venditioni 
exjxtmi*,  and  the  point  is,  how  fur  the  evidence 
supports  the  count. 

There  is  no  doubt  but  that  a  sheriff  is  re- 
sponsible in  tuwjimpsit,  upon  the  facts  stated  in 
that  count.  (W.Jones,  480;  Hob.,  2(M5).  It 
might  be  a  question  whether,  after  the  sale, 
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the  sheriff  was  not  concluded  by  the  value  of 
the  goods,  as  stated  in  his  return  to  the  fi.  fa. , 
for  he  returned  that  he  had  taken  goods  and 
chattels  to  the  value  of  the  damages  in  the  exe- 
cution. The  general  rule  is,  that  an  officer  can- 
not be  admitted  to  contradict  his  own  return. 
In  Clerk  v.  Withers,  2  Ld.  Raym.,  1072  ;  6 
Mod.,  290,  Holt  Ch.  J.,  said  that  the  sheriff 
was  bound  by  the  value  returned,  and  that  he 
was  bound  l<>  *ee  that  the  goods  sold  for  that 
value;  and  lie  gives  this  reason  for  his  opinion 
that  when  the  sheriff  levies  on  goods  to  the 
value  of  the  debt,  the  defendant  is  discharged, 
99*]  *whatever  may  become  of  the  goods,  and 
he  may  plead  such  a  levy  in  bar  to  an  action 
of  debt  or  sci.  fa.  on  the  judgment.  This 
point,  however,  does  not  appear  to  have  been 
judicially  settled  ;  and  in  the  ancient  case  of 
Sly  v.  Finch,  Cro.  Jac.,  514,  the  judges  seem 
to  have  entertained  a  different  opinion  ;  for 
Houghton,  J.,  said  that  the  sheriff  was  not 
estopped  by  the  return  value,  and  that  he  might 
sell  the  goods  for  more  or  less,  and  that  it 
would  not  be  reasonable  to  hold  him  to  the 
estimated  value.  Dodderidge,  J.,  and  Mon- 
tague, Ch.  J.,  rather  acquiesced  in  this  princi- 
ple, and  only  held,  if  the  property  should  in 
the  mean  time  perish,  after  the  levy  and  be- 
fore a  sale,  the  sheriff  should  be  held  to  his 
value,  as  it  would  be  impossible  then  to  reduce 
the  value  to  certainty.  In  the  present  case 
the  counsel  for  the  pfaintiffs  do-  not  appear  to 
have  contended  at  the  trial  for  the  value  of  the 
goods  as  returned  to  the  fi.  fa.,  but  to  have 
equitably  referred  the  case  to  the  fact  of  the 
amount  of  the  sales.  If  the  sheriff  conducts 
himself  throughout  the  business  with  diligence 
and  fidelity,  this  is  certainly  the  more  just  rule, 
and  the  judgment  ought  not  to  be  considered 
as  any  further  satisfied,  as  against  the  original 
defendant,  than  the  amount  of  the  proceeds  of 
such  sale,  for  it  may  often  happen  that  the 
property  seized  and  returned  as  of  the  value  of 
the  debt,  may  be  found  not  to  belong  to  the 
defendant,  or  may  be  found  to  be  of  much  less 
value,  by  the  fall  of  the  market  between  the 
levy  and  the  sale,  or  by  means  of  some  con- 
cealed defect  or  infirmity.  We  shall,  there- 
fore, waive  the  further  consideration  of  this 
point,  and  proceed  as  the  plaintiffs  did  at  the 
trial,  to  consider  the  actual  sum  for  which  the 
sheriff  ought  to  account  upon  the  sale,  as  made 
and  approved. 

1.  He  ie  answerable  for  the  amount  of  the 
sale  of  the  sloop,  and  his  excuse  for  not  re- 
turning the  money  is  insufficient.  Instead  of  re- 
taining the  sloop  in  his  possession  between  the 
levy  and  the  sale,  he  delivered  her  to  Ashley, 
the  purchaser  ;  and  as  he  afterwards  sold  her 
to  him,   and  has  lost  the  possession,    he  is 
answerable  for  the  money  she  sold  for.     There 
is  no  other  remedy   for  the   plaintiffs.     They 
cannot  call  upon  the  original  defendant  for  the 
amount  of  this  sloop,  for  he  would  plead  this 
seizure  by  the  sheriff  in  bar  ;  and  if  the  sheriff 
by  such  means  as  the  delivery  and  subsequent 
sale  of  the  chattel,  without  the  money,  could 
avoid  answering  for  the  amount,  there  would 
be  no  certainty  and  safety  to  the  creditor,  by 
the  process  of  execution. 

2.  But  the  bank  and  library  shares  were 
1OO*]  levied  on  by  mistake,  *for  these  were 
mere  choses  in  action,  and  not  the  subject  of  a 
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levy  and  sale  by  fi.  fa.  any  more  than  bonds 
and  notes  ;  and  such  things  cannot  be  taken  in 
execution.  (Francis  v.  Nash,  7  Geo.  II.,  K. 
B.,  cited  in  Com.  Dig.,  tit.  Execution,  ch.  4.)1 
As,  therefore,  the  charge  of  the  judge  was 
incorrect  in  ruling  that  the  defendant  was  not 
amswerable  for  the  amount  of  the  sale  of  the 
sloop,  there  must  be  a  new  trial,  with  costs  to 
abide  the  event. 

Rule  granted. 

Cited  in— 11  Johns.,  470;  1  Cow.,  240;  6  Cow.,  470, 
7  Wend.,  261 ;  34  N.  Y.,  182 ;  44  N.  Y.,  233 ;  49  N.  Y. 
289 ;  51  Barb.,  92 ;  8  How.  Pr.,  108 ;  45  Mich.,  209 ; 
42  Ind.,  307. 


JACKSON,     ex   dem.     NEWCOMB,     Super- 
visor, &c. 

v. 

SMITH  ET  AL. 

Land  Grant — Reservation  for  Public  use — Pat- 
entee has  Right  to  Locate  Reservation — Loca- 
tion under  Patentee's  Direction — Estoppel. 

Where  a  patent  for  a  tract  of  land  is  granted,  re- 
serving a  certain  number  of  acres  for  public  uses, 
it  seems  that  the  patentee  has  the  right  to  elect  in 
what  part  of  the  tract  the  land  reserved  shall  be 
located. 

Where  a  survey  of  land  was  made  by  the  di- 
rection and  under  the  observation  of  the  grantee, 
it  was  held,  that  he  could  not,  afterwards,  especially 
after  the  lapse  of  28  years,  vary  the  location,  but 
must  be  deemed  as  having;  assented  to  the  survey  as 
made. 

THIS  was  an  action  of  ejectment  for  lands  in 
Pittsburgh. 

A  patent  dated  26th  October,  1784,  was 
granted  by  the  people  to  Z.  Platt,  for  31,360 
acres  of  land,  in  which  there  was  a  reservation 
of  nine  hundred  and  sixty  acres  ;  four  hundred 
acres  for  the  use  of  the  gospel,  and  four  hun- 
dred and  sixty  acres  for  the  use  of  schools. 

Platt  caused  the  outlines  of  the  patent 
to  be  surveyed;  and  a  map  thereof  to  be 
made,  designating  all  the  lots,  including 
two  lots,  for  the  use  of  the  gospel,  and 
three  for  the  use  of  schools,  and  directed 
a  survey  of  the  whole  tract  to  be  made,  accord- 
ing to  such  map.  During  the  survey  he  re- 
sided at  Plattsburgh,  and  the  surveyors  report- 
ed to  him  weekly ;  and  if  any  of  the  lines  were 
found  to  be  incorrect,  they  were  ordered  to 
correct  them  according  to  the  map,  which  was 
done.  The  defendants,  deriving  title  under 
Z.  Platt,  claimed  the  premises  in  question,  as 
part  of  lot  No.  66,  have  exercised  acts  of 
ownership,  by  cutting  timber,  and  were  in 
possession  of  the  land,  but  had  made  no  im- 
provements. 

Part  of  the  land  reserved  for  the  use  of  the 
gospel  was  described,  in  the  field  book  of  the 
survey,  as  the  glebe  lot,  and  its  metes  and 
bounds  were  given.  The  courses  and  lines  of 
the  lot,  as  given  in  the  field-book,  are  all  re- 
maining. The  premises  in  question,  as  de- 
scribed in  the  field-book,  were  included  in  the 
glebe  lot,  and  in  lot  No.  66,  but  as  they  are 
designated  on  the  original  map,  the  premises 
are  within  lot  No.  66,  but  are  not  included  in 
the  lot  designated  as  the  glebe  land. 

1.— 1  Cas.  temp.  Hardw.,  53,  S.  C ;  2  Barnard,  K. 

!  B.,  225,  8.  C. 
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A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  con- 
taining the  facts  above  stated. 
1O1*]  * Messrs.  Woadworth  and  Skinner,  for 
the  plaintiff.  The  grantors,  the  people,  or  the 
supervisors,  as  their  representatives,  have  a 
right  to  elect  in  what  part  of  the  eight  hundred 
and  sixty  acres  reserved  are  to  be  located. 

The  party  who  has  the  benefit  of  election 
has  the  right  of  election.  (Leo.,  30,  268.)  This 
rule  prevails  as  to  grants  between  private  per- 
sons, and  the  doctrine  is  stronger  as  applicable 
to  a  case  like  the  present,  in  which  the  people 
are  the  grantors.  If  this  doctrine  is  correct, 
there  is  an  end  to  the  controversy,  for  we  elect 
the  very  land  in  dispute.  There  can  be  no  ob- 
jection as  to  the  time  when  the  election  is  made, 
as  the  land  remains  in  a  wild  and  uncultivated 
state.  By  bringing  this  suit,  the  lessor  of  the 
plaintiff  has  made  the  election. 

But  admitting  that  the  patentee  had  the 
right  of  election,  the  plaintiff  must  recover. 
Z.  Platt  made  a  map  for  the  direction  of  the 
surveyors,  on  which  he  marked  the  glebe  lot. 
If  the  surveyors  have  made  a  mistake,  we 
must  now  take  according  to  their  survey. 
When  the  patentee  made  his  election  he  was 
bound  to  designate  the  land  with  so 
much  accuracy  and  precision  as  to  enable  the 
other  party  to  "know  what  land  he  was  to  take. 
The  field-book,  or  actual  survey,  though  it 
differs  from  the  original  map,  must  be  conclu- 
sive. It  was  the  duty  of  Platt,  if  there  was  a 
mistake,  to  correct  it  immediately.  After  an 
acquiescence  of  twenty-six  years  in  the  survey 
at  which  he  was  present,  he  must  be  bound  by 
it.  (3  Johns.  Rep.,  269,  387.) 

Mr.  Russel,  contra.  The  party  who  is  to  do 
the  first  act  has  the  right  of  election.  (Co. 
Litt.,  145  a;  Com.  Dig.,  Election,  A,  1  ;  2 
Term  Rep.,  439.)  Then  who  was  to  do  the  first 
act?  Not  the  grantors.  The  patentee  was  to 
consummate  the  grant  by  taking  possession  of 
the  land  granted.  If  the  rule  contended  for 
by  the  plaintiff  is  correct,  the  patentee  never 
could  take  possession  until  the  State  had  made 
an  election  as  to  the  location  of  the  land  re- 
served. He  could  not  compel  the  State  to  elect, 
and  if  he  should  take  possession  before  the 
State  had  made  its  election,  he  would  be  liable 
to  be  dispossessed,  in  case  it  should  elect  the 
very  land  in  his  possession,  and  that  after  it 
had  been  improved  for  years. 

If  the  State  had  the  election,  it  is  concluded 
by  electing  to  take  the  glebe  lot,  as  laid  down 
on  the  map,  for  the  action  is  for  the  premises 
as  part  of  that  lot.  Again,  if  the  State  had 
the  right  of  election,  it  is  gone  by  lapse  of  time 
not  having  been  exercised  for  twenty-six 
years. 

If  the  patentee  had  the  right  to  elect,  we 
1O2*]  contend  that  he  exercised  *that  right 
when  he  made  the  map,  and  designated  the 
glebe  lot  thereon.  An  election  may  be  deter- 
mined by  words  or  acts. 

If  the  survey  was  erroneous,  Platt  was  not 
concluded  from  showing  it  to  be  incorrect. 
(5  Johns.  Rep.,  507.) 

Per  Curiam.  Assuming  what  the  defend- 
ants contend  for,  that  the  election  of  the 
location  of  the  gospel  lot  belonged  to  Z.  Platt, 
the  patentee,  there  is  sufficient  evidence  of  his 
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locating  it  as  actually  run  out  by  the  surveyor 
and  designated  by  marks  and  monuments. 
His  first  location  on  the  map  was  corrected 
and  controlled  by  his  subsequent  assent  to  the 
lot  as  run  out.  He  could  not  have  been  ignor- 
ant of  the  location  by  the  surveyor.  He  re- 
sided at  Plattsburgh,  near  the  premises,  and 
the  surveyors  reported  to  him  weekly,  and  he 
corrected  what  he  deemed  incorrectly  run.  The 
N.E.  corner  of  the  gospel  lot,  by  the  field-book, 
began  at  a  beach  tree,  on  the  River  Saranac, 
and  about  seven  chains  E.  of  where  Vanden- 
burgh  had  his  saw-mill.  This  was  a  place  of 
notoriety,  and  could  not  have  passed  without 
observation. 

The  plaintiff  is  accordingly  entitled  to  recover. 

Cited  in-6  Cow.,  722  :  7  Cow.,  762;  13  Wend.,  540; 
16  Wend.,  309;  3  Keys,  513;  4  Abb.  App.  Dec.,  9; 
3  Trans.  App.,  120 ;  64  Mo.,  243. 


JACKSON,  ex  dem.  JADWIN,  v.  JOY. 

Map  of  Patent —  When  not   Conclusive — Adverse 
Possession — Question  for  Jury. 

Bleecker's  map  of  the  Hosick  patent,  made  in 
1754,  is  not  conclusive,  where  it  differs  from  the 
actual  survey  or  field-book  made  by  him. 

The  question  of  adverse  possession  ought  to  be 
left  to  the  jury,  and  the  judge,  having-  directed  the 
jury  as  to  that  fact,  a  new  trial  was  granted. 

Citations.— 2  Cai.,  177 ;  2  Johns.,  297 ;  5  Johns.,  496, 
506. 

THIS  was  an  action  of  ejectment  for  land,  in 
Scaghticoke,  being  part  of  lot  No.  40,  in 
the  Hosick  patent. 

The  cause  was  tried  at  the  Rensselaer  Cir- 
cuit, in  September  1809,  before  Mr.  Justice 
Van  Ness.  The  following  are  the  material 
facts  in  the  case. 

Bleeker's  map  of  partition,  and  field-book  of 
the  survey  of  the  Hosick  patent,  made  in  1754, 
were  produced  at  the  trial.  The  plaintiff 
proved  title  to  lot  No.  40,  in  that  patent.  Evert 
Van  Alen,  a  witness,  surveyed  lot  No.  41, 
under  which  the  defendant  claimed  title  to  the 
premises.  By  this  line,  the  premises  in  ques- 
tion were  included  in  lot  No.  40,  but  there 
were  no  marked  trees  along  the  disputed  tract. 
He  run  the  line  within  a  rod  of  the  river,  near 
the  bend,  and  found  a  marked  tree  at  the  brow 
of  the  hill.  The  course  of  the  east  line  corres- 
ponded with  Bleecker's  map  and  field-book. 
The  distance  mentioned  in  Bleecker's  field- 
book,  is  two  hundred  and  ten  chains  from  the 
place  where  he  began  to  run  his  line,  and  on 
the  map  it  is  two  hundred  and  thirteen  chains. 
That  between  the  actual  survey  of  *the  [*1O3 
witness  and  that  of  Bleecker  there  was  a  dif- 
ference of  three  chains,  at  the  bend  of  the 
river.  And  the  witness  stated  that  Bleecker'* 
traverse  of  the  river,  if  he  made  any,  was  in- 
correct, but  he  believed  that  Bleecker  never 
made  any  actual  survey  of  the  river. 

Another  witness  testified  that  he  traced  the 
line  of  lot  No.  41,  in  1775,  or  177(5,  with  Jad 
win,  and  found  marked  trees  all  along  the 
line  to  Van  Alen's  termination  of  it,  at  the 
river.  One  Chase  and  others  were  in  posses- 
sion of  the  promises.  One  of  them  (Hanson) 
said  he  purchased  of  Jadwin,  and  claimed  the 
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premises  as  his  own,  and  admitted  it  was  with- 
in lot  No.  40.  The  claimants  against  Jadwin 
alleged  that  the  line  stopped  at  the  bend  of  the 
river. 

Another  witness  testified  that  Hanson  own- 
<?d  the  land  adjoining  the  premises  in  question, 
and  that  his  father,  in  1782,  hired  the  land  of 
Hanson  ;  that  Jadwin  collected  the  rent  for 
Hanson;  and  that  about  fifteen  years  ago,  Jad- 
win had  a  survey  made  and  claimed  the  prem- 
ises in  dispute.  Chase  and  one  Jacobs,  who 
were  in  possession,  agreed,  about  the  year 
1790,  with  Jadwin,  that  if  he  would  show  a 
title  to  the  land,  Chase  would  give  him  anoth- 
er lot  in  exchange  for  it.  Jadwin  exhibited 
his  title  to  one  Freleigh,  who  decided  that 
Jadwin  had  no  title.  They  afterwards  agreed 
to  submit  the  question  to  C.  Sands,  but 
whether  it  was  done  did  not  appear.  The 
premises  have  been  improved  about  thirty 
years,  and  the  occupants  claimed  to  hold 
under  lot  No.  41.  Several  other  witnesses 
testified  as  to  the  line  and  marked  trees,  &c. 

The  judge  charged  the  jury  that  the  map 
made  by  Bleecker  was  not  conclusive,  but  the 
line  between  lots  Nos.  40  and  41,  as  run  by 
Van  Alen,  was  proved  to  be  the  true  line,  and 
corresponding  with  the  actual  survey  and 
field-book  made  by  Bleecker.  That  the  de- 
fendant must  rest  entirely  on  his  adverse 
possession,  which  he  had  not  proved,  and  that 
they  ought  to  find  a  verdict  for  the  plaintiff. 
The  jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
.and  for  a  new  trial. 

Mr.  Foot  for  the  defendant. 

Mr.    Van  Vechten,   contra. 

1O4*]  *Per  Curiam.  The  premises  lie  in  lot 
No.  40,  which  belongs  to  the  lessor  of  the 
plaintiff.  The  defendant,  who  claims  under  title 
to  lot  No.  41,  contends  that  the  line  run  by 
Bleecker,  as  the  division  line  between  those 
lots,  terminated  at  the  pine  tree.  But  the  line 
must  be  continued  to  the  river,  and  the  testi- 
money  fully  establishes  a  continuation  of  a 
line  of  marked  trees.  Bleecker's  map  has  never 
been  considered  as  conclusive,  in  opposition 
to  the  true  lines,  founded  upon  his  actual  sur- 
vey. In  all  the  cases  hitherto  before  the 
court  respecting  the  Hosick  patent,  the  map  and 
the  survey  of  Bleecker  were  assumed  to  agree, 
and  it  was  Bleecker's  survey  that  the  courts 
have  so  repeatedly  sanctioned.  (2  Caines  Rep., 
177;  2  John's  Rep.,  297;  5  Johns. Rep. ,  496,  506.) 
On  the  part  of  the  defendant,  there  is,  how- 
ever, a  strong  case  of  adverse  possession  made 
out.  This  possession  has  been  continued  for 
nearly  forty  years,  and  would  be  conclusive, 
unless  the  agreement  said  to  have  been  made 
in  the  year  1790,  between  Jadwin,  Chase  and 
Jacobs,  should  be  deemed  sufficient  to  take 
the  case  out  of  the  statute  of  limitations.  By 
that  agreement,  the  possession  was  to  be  de- 
'  livered  to  Jadwin,  if  he  would  maintain  a  title, 
and  Jadwin  submitted  his  title  to  one  Freleigh, 
who  deciled  against  its  validity.  It  was  after- 
wards agreed  to  be  submitted  to  C.  Sands,  but 
this  agreement  was  never  carried  into  effect. 
The  decision  by  Freleigh  was  nineteen  years 
before  the  trial  ;  and  it  is  reasonable  to  pre- 
sume that  Jadwin,  at  the  time,  had  abandoned 
his  title.  This  question  of  adverse  possession, 
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ought,  at  least,  to  have  been  submitted  to  the 
jury. 

A  new  trial  must  be  granted,  with  costs  to  abide 
the  event  of  tJie  suit. 

Cited  in-24  Wend.,  226 :  130  Mass.,  124. 


JACKSON,  ex  dem.  HALL  ET  AL.,  v.  BURR. 

Will — Construction — Power  to  Sett  Land. 

A,  by  his  last  will  and  testament,  directed  his  ex- 
ecutors to  pity  his  debts,  and  to  pay  £22  to  his  wife, 
&c.,  and  grave  legacies  to  his  several  children,  by 
name,  and  ordered  his  executors  to  have  his  real 
and  personal  estate  appraised,  and  if  the  amount  of 
the  sums  bequeathed  amounted  to  more  than  the 
value  of  his  estate,  the  surplus  to  be  divided  between 
the  legatees,  in  proportion,  and  if  it  amounted  to 
less,  a  deduction  was  to  be  made,  in  like  propor- 
tion :  provided  that  his  debts  and  funeral  charges 
should  be  first  paid ;  and  he  declared  that  it  was  "to 
be  understood  that  each  of  the  heirs  and  legatees 
named  were  to  receive  their  several  sums  out  of  his 
estate  in  lands  and  goods  and  chattels  which  he  left 
at  his  decease."  And  he  appointed  two  of  his  sous 
and  legatees,  his  executors. 

It  was  held  that  there  was  no  devise  of  the  real 
estate :  that  the  executors  at  most  had  a  power  to 
sell  the  lands ;  and  if  so,  the  estate,  in  the  mean 
time,  and  until  it  was  sold,  descended  to  the  heirs- 
at-law.* 

THIS  was  an  action  of  ejectment,  brought 
to  recover  the  one  eighth  part  of  a  farm 
in  Canaan,  in  the  County  of  Columbia.  The 
cause  was  tried,  in  December,  1811,  before  Mr. 
Justice  Yates. 

*A  verdict  was  taken  for  the  plaint-  [*1O5 
iff,  subject  to  the  opinion  of  the  court  on  the 
following  case  : 

Gideon  Burr,  father  of  the  defendant,  and 
grandfather  of  the  lessors  of  the  plaintiff,  died 
seised  of  the  farm  in  question,  in  1791,  leav- 
ing seven  children,  and  one  granddaughter, 
his  heirs-at-law.  Elizabeth,  one  of  the  chil- 
dren, married  Benjamin  Hall,  and  both  died, 
leaving  the  lessors  their  heirs-at-law. 

The  defendant  gave  in  evidence  the  last  will 
and  testament  of  Gideon  Burr,  dated  the  llth 
February,  1784.  The  testator  directed  his  ex- 
ecutors to  discharge  his  debts  out  of  his  inter- 
est and  estate  ;  and  what  remained  he  devised 
as  follows  :  "  I  give  to  mv  beloved  wife  one 
third,  &c.,  and  I  also  order  my  executors  to 
pay  her  twenty-two  pounds,  as  a  recompense 
for  a  certain  piece  of  land  which  I  sold  in  the 
State  of  Connecticut,  which  belonged  to  her. 
I  also  give  to  my  son  Gideon  Burr,  two 
hundred  twenty-seven  pounds,  deducting  twen- 
ty-seven pounds,  before  given  him."  And  af- 
ter giving  legacies,  in  like  manner,  to  his  other 
children,  he  directs  as  follows  :  "And  further- 
more, because  it  is  uncertain  what  my  estate 
may  be  worth,  at  my  decease,  I  order  my  ex- 
ecutors to  appoint  two  or  more  men  to  appraise 
my  real  and  personal  estate,  and  take  an  in- 
ventory thereof  ;  and  if.  upon  the  estimate  of 

*A  direction  in  a  will,  to  executors  to  sell  lands, 
to  pay  legacies  and  distribute  the  residue,  does  not 
break  the  descent  to  the  heir-at-law,  though  he  be 
expressly  disinherited.  To  cut  off  the  heir-at-law 
the  estate  must  be  devised  expressly,  or  by  impli- 
cation, to  some  other  person.  Jackson  v.  Schauber, 
7  Cowen,  187 ;  S.  C.  in  error.  2  Wendell.  13,  where 
the  j  udgment  was  reversed,  but  on  a  distinct  ground. 
Vide  Jackson  v.  Potter,  4  Wend.,  672. 
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my  estate,  it  shall  appear  that  there  is  more 
than  to  the  amount  of  what  is  here  given  to 
the  fore-mentioned  persons  and  heirs,   they 
shall  each  receive  of  the  surplus,  in  proportion 
to  what  is  herein  given  them  ;  and  if  it  shall 
not  amount  to  what  is  herein  given,  each  of 
the  heirs  aforesaid  shall  receive  less,  in  the 
same  proportion  to  this  proviso  ;  that  my  debts  ! 
and  funeral  charges  be   first  taken  out  and  i 
paid.     And  furthermore,   it  is  to   be  under-  j 
stood  that  each  heir  and  others  aforesaid,  are 
to  receive  their  several  sums  out  of  my  estate, 
in  lands,  goods  and  chattels,  which  is  left  at  | 
my  decease  ;    And   lastly,  I   ordain  my  sons 
•Gideon  Burr  and  Ozias  Burr  to  be  executors," 
Ac. 

Mr.  Van  Buren,  for  the  plaintiff,  contended 
that  the  real  estate  was  not   devised  by  the 
will,  either  in  express  terms,  or  by  implica- 
tion.    (6   Term.   Rep.,  671;  11   East,   220;  2i 
Vern..   513;     Lovelass,  153;  8   Johns.    Rep.,  j 
145.)    That  if  the  executors  had  a  power  to  \ 
sell,  it  had  never  been  executed,  and  the  estate  ! 
descended  and  remained  in  the  heirs-at-law. 

Mr.  E.  Williams,  contra,  insisted  that  the  ex-  j 
ecutors  took  both  the  real  and  personal  estate  | 
by  the  will,  as  a  devisee  in  fee,  charged  with 
1OO*J  *the  payment  of  the  legacies.  (1  Term 
Rep.,  414;  Eq.  Cas.  Abr..  197,  198;  3  Burr., 
1662  ;  6  Johns.  Rep.,  190.)    And  that,  at  any 
rate,  the  executors  were  entitled  to  the  posses- 
sion of  the  land  under  the  will. 

Per  Curiam.  There  is  no  devise  of  the  real 
estate  to  the  defendant.  There  is  nothing 
which  denotes  such  an  intent.  The  defendant 
had  his  specific  le<racy  in  money  with  the  reot 
of  the  children.  He  is  not  distinguished  from 
the  other  heirs  in  any  other  respect  than  that 
he  is  made  executor.  The  most  that  could  be 
•deduced  from  the  will  is,  that  the  executors 
had  power  to  sell  the  land,  and  if  that  were  so, 
the  land  in  the  meantime,  and  until  the  sale, 
would  descend  to  the  heirs-at-law.  There  must 
be  judgment  for  the  plaintiff. 

Judgment  for  t/ie  plaintiff. 

Cited  in-7  Cow..  81, 196;  2  Wend.,  33,  58;  12  Wend., 
•*«;  5  How.  (U.  8.),  289. 


KNICKERBACKER  v.  KILLMORE. 

Male  of  leasehold  Premises  by  Tjessee — Covenant 
of  Warranty — Eviction  of  Assignee — Title  par- 
amount to  [sindlord — Construction  of  Coven- 
ant. 

A.  a  lessee,  bargained,  sold  and  assitrned  the 
leasehold  premises  to  B,  "  to  have  and  to  hold  the 
same,  in  as  ample  a  manner,  to  all  intents  and  pur- 
poses, as  A  might  or  could  hold  and  enjoy  the  same," 
and  covenanted  that  he  had  "good  and  lawful  right 
to  bargain  and  transfer  the  premises  as  is  above 
written."  and  that  the  same  wen;  free  from  all 
arrearages  Of  rent  and  other  incumbranoes.  &c. 

H  was  uf  terwards  evicted  by  a  title  paramount  to 
that  of  the  landlord. 

It  was  held  that  the  covenant  was  qualified  and 
limited  to  the  acts  of  the  defendant  himself,  anddid 
not  amount  to  a  warranty  of  the  landlord's  title. 

THIS  was  an  action  of  covenant.  The  dec- 
laration stated  that  by  a  deed  made  be- 
tween the  defendant  and  the  plaintiff,  dated 
25th  April.  1807,  the  defendant  bargained, 
sold,  assigned,  transferred  and  set  over  to  the 
plaintiff,  his  executors.  &c.,  all  the  parcels  of 
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land  and  premises  contained  and  described  in 
a  certain  lease  or  articles  of  agreement,  made 
between  Robert  Livingston,  of  the  one  part, 
and  J.  Killmore,  of  the  other  part,  dated  the 
1st  of  May,  1790  :  to  have  and  to  hold  the 
same  to  the  plaintiff,  during  the  lives  mention- 
ed in  the  said  lease,  subject  to  the  rents  and 
covenants  in  the  said  lease  contained,  &c.,  and 
that  the  defendant  in  and  by  his  said  deed, 
did  covenant  and  agree  with  the  plaintiff,  that 
he,  the  defendant,  had  good  and  lawful  right 
to  bargain  and  transfer  the  said  premises,  and 
that  the  same  were  then  free  and  clear  from 
all  arrears  of  rent,  or  other  incumbrances 
whatsoever,  &c.  The  plaintiff  averred  that 
the  premises  were  not,  at  the  time  of  execut- 
ing the  said  deed,  free  and  clear  from  all 
arrearages  of  rent,  and  other  incumbrances 
whatsoever  ;  but  that  the  same  were  incum- 
bered  with  a  good  and  lawful  title  of  John  Liv- 
ingston, in  and  to  the  premises,  which  lawful 
right  and  title  accrued  to  him,  at  and  before 
the  bargain  and  sale  from  the  defendant  to  the 
plaintiff,  *and  having  such  lawful  right  [*1O7 
and  title,  the  said  John  Livingston  entered 
on  the  premises,  and  ejected  the  plaintiff  from 
his  possession. 

The  defendant  craved  oyer  of  the  lease,  and 
the  deed  of  the  defendant,  which  were  set 
forth,  and  then  demurred  to  the  declaration  of 
the  plaintiff. 

The  deed  as  set  forth  stated  "  that  the  said 
J.  Killmore,  the  within-mentioned  lessee,  for 
and  in  consideration,  &c.,  bargained,  &c.,  to 
have  and  to  hold,"&c.,  "  in  as  ample  a  man 
ner,  to  all  intents  and  purposes,  as  I  might  or 
could  hold  or  enjoy  the  same,"  subject,  never- 
theless, to  the  rents  and  covenants,  &c.,  "and 
further  that  I  do  covenant  with  the  said  P.  K. 
that  I  have  good  and  lawful  right  to  bargain 
and  transfer  the  said  premises,  as  is  above 
written,"  &c.,  "  and  that  the  same  are  clear  of 
all  arrearages  of  rent,  or  other  incumbrances," 
&c. 

Mr.  Van  Buren,  in  support  of  the  demurrer, 
contended  that  the  covenant  of  the  defendant 
extended  only  to  his  own  acts,  and  not  to  the 
title.  It  was  a  qualified  and  limited,  not  an 
absolute  and  general  covenant. 

Mr.  E.  Williams,  contra. 

Per  Curiam.  This  was  a  qualified  covenant, 
and  is  to  be  confined  to  the  acts  of  the  de- 
fendant himself.  He  sold  the  estate  in  as  ample 
a  manner,  to  all  intents  and  purposes,  as  he 
might  or  could  enjoy  the  same  ;  and  he  coven- 
ants that  he  has  a  right  to  sell  the  premises,  "as 
is  above  written,"  and  that  the  same  are  clear  of 
all  arrearages  of  rent  or  other  incumbrances.  It 
would  be  unreasonable  and  unjust  to  suppose 
that  the  defendant  meant  to  warrant  his  land- 
lord's title.  There  must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 
Cited  in— 5  Barb.,«71;  34  Super.,  114. 
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Notice — Lea#e  Terminated  by  Lessor — Lessees 
Interest  Attached — Growing  Crops  Sold  on  Ex- 
ecution—  Purchaser  Driven  out  by  Lessor  — 
Action  of  Trespass — Emblements — Title  to  Un- 
divided Crops. 

A  let  to  B  a  farm  for  six  years,  and  B  agreed  "to 
render,  yield  and  pay  to  A  the  one  half  of  all  the 
wheat,  rye,  corn  and  other  (Train,  raised  on  the  farm 
in  each  year,  in  the  bushel,"  &c.,  and  it  was  also 
agreed,  that  either  party  might  put  an  end  to  the 
lease,  on  giving  to  the  other  six  months'  notice;  but 
if  A  gave  notice  to  B  to  quit,  he  was  to  allow  B  "for 
preparing  the  ground  for  seed,  and  for  any  other 
extra  labor,"  &c. 

In  the  autumn  of  1808,  B  sowed  the  ground  with 
wheat,  rye,  &c.,  and  on  the  last  of  February,  1809, 
while  the  wheat,  &c.,  was  growing,  A  gave  no- 
tice to  B  to  quit,  and  he  accordingly  left  the  prem- 
ises immediately  thereafter. 

By  virtue  of  an  execution  against  the  goods  and 
chattels  of  B,  at  the  suit  of  C,  the  sheriff,  in  Janu- 
ary, 1809,  seized  all  the  personal  property  of  B,  and 
sold  all  right  and  title  to  the  wheat,  &c.,  then  grow- 
ing on  the  farm,  to  D,  who,  afterwards,  in  the  sum- 
mer of  1809,  when  the  grain  was  ripe,  entered  on  the 
farm  to  reap  the  wheat,  and  while  reaping,  A,  with 
his  servants,  entered  and  drove  him  out,  and  took 
and  carried  away  the  wheat,  &c. 

In  an  action  of  trespass  quare  clausum  freyit, 
brought  by  D,  it  was  held  that  B  had  a  good  right 
to  the  crop,  as  embleinents,  which  was  not  affected 
by  the  clause  providing  for  a  compensation  to  him 
for  preparing  the  ground ;  that  the  sheriff's  sale  of 
this  rignt,  while  the  crop  was  on  the  ground,  and 
before  the  notice  to  quit,  was  valid,  and  D,  the  pur- 
chaser, had  the  right  of  ingress,  &c.,  to  gather  and 
carry  away  the  crop ;  and  this  right  could  not  be 
impaired  or  affected  by  B's  subsequent  quitting  the 
possession  of  the  farm. 

That  B  had  the  interest  in  the  whole  crop,  until 
he  had  separated  and  delivered  A's  proportion,  the 
reservation  being  as  rent ;  and  that  the  whole  pro- 
perty and  interest  having  passed  to  D  by  the  sale, 
ne  might  maintain  trespass  quare  clausum  fregit. 

Citations— Bro.  Abr.,  tit.  Emblements,  pi.  7,  tit. 
Tenant,  &c.,  pi.  3 ;  2  Rep.,  423 :  6  East,  602;  Co.  Litt., 
4  b;  Com.  Dig.,  tit.  Trespass,  B,  1;  IChitty,  PL,  176, 
177. 

rpHIS  was  an  action  of  trespass  quare  clausum 
-L  fregit,  for  breaking  and  entering  the 
plaintiff's  close,  cutting  down,  taking  and  car- 
rying away  a  quantity  of  wheat  and  rye  in 
the  sheaf,  the  property  of  the  plaintiff.  The 
defendants  pleaded  the  general  issue,  with 
notice  that  they  would  give  in  evidence  that 
the  close  mentioned  in  the  declaration,  at  the 
time  of  the  supposed  trespass,  was  the  proper 
close  of  Daniel  L.  Van  Antwerp,  and  also 
that  the  wheat  and  rye  thereon  growing  be- 
longed to  him,  and  that  the  defendants,  as  ser- 
vants to  the  said  Van  Antwerp,  and  by  his 
direction,  entered  and  cut,  and  took  and  car- 
ried away  the  said  wheat,  &c. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
in  May,  1811,  before  Mr.  Justice  Spencer. 

The  plaintiff  gave  in  evidence  an  agreement 
dated  4th  September,  1804,  between  Andrew 
Stewart  and  Van  Antwerp,  by  which  the  latter 
let  a  farm,  including  the  premises,  to  A.  Stew- 
art^ for  six  years,  from  the  first  May,  1805,  or 
from  the  time  of  his  taking  the  possession.  By 
the  eighth  article  of  his  agreement,  A.  Stewart 
stipulated  ' '  to  render,  yield  and  pay,  to  Van 
Antwerp,  the  one  half  of  all  the  wheat,  rye, 
corn  and  other  grain,  raised  on  the  said  farm, 
in  each  year,  in  the  bushel,  after  deducting  the 
seed,"  &c.  By  the  twelfth  article,  it  was  agreed, 
between  them,  that  either  party  might  determine 
the  other's  right  to  the  benefit  of  the  agreement, 
"on  giving  six  month's  previous  notice  in 
writing  of  such  intention  to  the  other  party  ;" 
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and  if  Van  Antwerp  gave  the  notice,  he  was 
to  allow  A.  Stewart  for  preparing  the  ground 
for  the  seed,  *and  for  any  other  extra  [*1O9 
labor,  as  should  be  assessed  by  indifferent  per- 
sons to  be  chosen. 

A.  Stewart  took  possession  of  the  farm,  in 
May,  1805,  and  continued  in  possession  until 
the  last  of  February,  1809,  when  he  removed 
from  the  premises,  in  consequence  of  a  written 
notice  from  Van  Antwerp  to  quit  in  six  months 
thereafter.  The  wheat  and  rye,  &c.,  for  which 
this  action  was  brought,  had  been  sown  by  A. 
S.  on  the  premises  the  autumn  before  he  re- 
ceived the  notice  to  quit. 

A.  fieri  facias  was  issued  out  of  this  court, 
against  A.  Stewart,  at  the  suit  of  John  Sayles, 
on  a  judgment  entered  up  on  the  28th  Decem- 
ber, 1808,  for  three  hundred  dollars.  The  ex- 
ecution was  tested  the  28th  November,  1808, 
and  made  returnable  the  first  Monday  of  Feb- 
ruary, 1809.  Before  the  return  day  of  the 
execution,  the  sheriff,  by  virtue  thereof,  sold 
the  right  and  title  of  A.  Stewart  to  the  wheat 
and  rye  in  Halfmoon,  where  the  premises  are 
situated,  to  the  plaintiff,  and  gave  a  bill  of  sale 
to  him. 

The  advertisment  and  sale  were  made  at 
Ballston,  and  at  the  time  of  the  sale  the  sheriff 
said  that  he  did  not  know  whether  he  had  ad- 
vertised at  Halfmoon:  that  if  he  had  no  power  to 
sell,  it  must  be  at  the  peril  of  the  purchaser. 
The  sheriff  did  not  go  to  the  field  where  the 
wheat  and  rye  were  growing,  and  he  made  no 
delivery  of  them  to  the  purchaser.  He  went 
to  the  house  on  the  farm,  and  levied  on  per- 
sonal property  of  A.  Stewart  there.  At  the 
time  of  sale  he  mentioned  the  wheat  and  rye 
as  growing.  They  were  not  designated  in  the 
advertisement,  which  mentioned,  generally,  all 
the  personal  property  of  A.  Stewart.  The  sale 
was  in  January,  1809. 

Van  Antwerp  and  A.  Stewart  had  expressly 
agreed  between  them  that,  as  it  was  impossible 
to  ascertain  the  value  of  the  wheat,  rye,  &c. ,  the 
rights  of  the  parties  should  remain,  as  under 
a  former  agreement. 

The  plaintiff,  in  the  summer  of  1809,  with 
reapers,  entered  the  close  in  question,  and 
while  they  were  reaping  and  gathering  the 
wheat  and  rye,  Van  Antwerp  and  the  defend- 
ants came  into  the  field  and  drove  them  out, 
and  took  and  carried  away  the  wheat  and  rye, 
the  value  of  which  was  proved. 

After  A.  Stewart  left  the  locus  in  quo,  pur- 
suant to  the  notice  to  quit,  Van  Antwerp  put 
another  tenant  in  possession  of  the  house  and 
part  of  the  farm,  and  directed  him  to  keep  up 
the  fence  around  the  wheat  and  rye. 

A  verdict  was  taken  for  the  plaintiff,  for 
one  hundred  thirty-three  dollars  and  fifty 
*cents,  being  the  value  of  all  the  wheat  f*l  1 0 
and  rye,  subject  to  the  opinion  of  the  court ; 
the  defendants  insisting  that  they  were,  at  all 
events,  liable  for  no  more  than  the  value  of 
one  half. 

Messrs.  Huntington  and  Skinner,  for  the 
plaintiff.  The  agreement  in  this  case,  between 
A.  Stewart  and  van  Antwerp,  amounted  to  a 
lease  or  tenancy  at  will.  (Woodfall,  225;  Cruise's 
Dig.,  tit.  9,  ch.  1,  sec.  4  ;  1  Inst.,  55  a,  n.  1.) 
As  between  them,  therefore,  A.  Stewart  was 
entitled  to  the  wheat  and  rye,  as  emblements. 
The  law  on  this  subject  is  clear  and  well  set- 
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tied.     (Woodfall,  306,  309  ;  2  Bl.  Com.,  306  ; 
Doug.,  206.) 

The  only  question  is,  whether  the  plaintiff , 
in  this  case,  can  maintain  trespass  quare  clau-, 
sumfregit. 

Van  Antwerp  was  not  interested  as  a  tenant 
in  common  with  Stewart  in  the  growing  crop. 
The  reservation  expressed  in  the  eighth  article 
of  the  agreement  is  by  way  of  rent.  (2  Johns. 
Rep.,  421,  note;  Bull.  N.  P.,  85.) 

A.  Stewart,  the  tenant,  had  the  right  of  in- 
gress, egress  and  regress,  for  the  purpose  of 
cutting  and  carrying  away  the  wheat  and  rye. 
Having  an  exclusive  right  to  the  growing  crop, 
he  had  also  a  right,  in  that  respect,  to  the  soil. 
Close  properly  means  an  interest  in  the  soil. 
Every  person  who  has  a  right  to  the  herbage, 
or  prina  tonsura,  or  a  right  to  the  profits,  in 
exclusion  of  others,  may  maintain  this  action. 
(Chitty  on  PL,  176-178;  Woodfall,  619,  630, 
632;  Ld.  Raym.,  188;  7  East,  200;  5  East, 
480;  6  East,  602;  3  Burr.,  1556, 1825;  1  Saund., 
332,  note  5  ;  5  Term  Rep.,  329.) 

If,  then,  A.  Stewart,  the  tenant,  could  main- 
tain the  action,  the  plaintiff,  who  purchased 
ull  his  right,  may  maintain  it.  The  title  to 
wheat  and  corn  growing  is -a  chattel,  and  may 
be  taken  and  sold  on  execution.  (2  Johns. 
Rep.,  418  ;  3  Johns.  Rep.,  216.) 

If  Van  Antwerp  was  tenant  in  common  of 
the  crop  with  his  tenant,  this  action  would  be 
equally  maintainable.  (Chitty,  180  ;  Co.  Litt. , 
13;  3  Wils.,  1100 

The  twelfth  article  of  the  agreement,  by 
which  it  was  stipulated  that  if  Van  Antwerp 
gave  the  notice  to  quit,  he  was  to  allow  A. 
Stewart,  for  preparing  the  ground,  &c.,  may, 
perhaps,  be  set  up  in  bar  of  the  right  to  em- 
blements.  But  the  tenant  was  to  furnish  the 
seed.  The  object  of  this  special  agreement 
was  to  compensate  the  tenant  for  preparing  the 
ground,  sowing  the  seed,  and  extra  labor, 
which  he  could  not,  otherwise,  recover  at  com- 
mon law,  as  emblements  ;  for  if  the  lessor 
enters  before  sowing,  the  lessee  at  will  is  not 
entitled  to  the  cost  of  ploughing  and  manuring 
the  land.  (Co.  Litt.,  55  a  •  Woodfall,  307.) 
This  clause,  therefore,  could  not  have  been  in- 
tended to  bar  the  tenant's  common  law  right 
to  emblements  ;  nor  can  this  right  be  barred  ! 
or  taken  away,  unless  by  express  words.  ! 
(8  Term  Rep.,  139  ;  Kyd  on  Awards,  12-18.)  j 

Mtixtirs.  Parker  and  Foot,  contra.  By  the  i 
111*]  agreement,  the  interest  of  *A  Stewart ! 
was  determined,  on  receiving  the  notice  to  quit ; 
and  after  he  left  the  premises,  pursuant  to  that 
notice,  he  could  no  longer  maintain  trespass. 
His  only  remedy  is  on  the  contract.  To  main- 
tain trespass  qimre  cltiuxum  freyit  the  plaintiff 
must  show  a  right  of  entry.  A.  Stewart  had 
no  such  right,  as  against  Van  Antwerp,  his 
landlord.  Admitting  that  the  tenant  had  a 
right  to  the  crop,  the  plaintiff  could  only  have 
a  right  to  enter  and  take*it,  or  to  maintain 
an  action  de  bonis  a*portuli»,  against  the  de- 
fendants. 

Corn  growing  is  susceptible  of  delivery  in 
no  other  way  than  by  putting  the  party  in  pos- 
session pf  the  soil,  (a  Johns.  Rep.,  56,  i\  dictum 
only  of  Kent,  Ch.  J.) 

The  reservation  in  this  case  was  not  of  rent, 
but  the  tenant  was  to  have  the  crop  on  shares. 
He  and  Van  Antwerp  were  joint-owners  of 
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the  crop,  and  might  maintain  trespass,  as  such, 
according  to  the  principle  laid  down  in  Foot  & 
Litchfield.  v  Colvin,  3  Johns.  Rep.,  216-221. 
Now,  to  enable  the  plaintiff  to  maintain  tres- 
pass quare  clausumfregit,  he  must  have  the  ex- 
clusive right  to  the  crop. 

Again,  there  was,  in  fact,  no  seizure  of  the 
wheat  and  rye  by  the  sheriff.  Van  Antwerp 
had  put  another  tenant  in  possession.  To 
maintain  this  action,  there  must  be  a  posses- 
sion in  fact  of  the  property.  A  general  prop- 
erty is  not  sufficient.  (1  Johns.  Rep.,  511  ;  1 
Term  Rep.,  428.) 

KENT,  Ch.,  J.,  delivered  the  opinion  of  the 
court  : 

There  are  several  questions  raised  in  this 
case,  which  it  will  be  necessary  to  consider. 

1.  The  first  question  is,  whether  the  plaint- 
iffs be  entitled,  in  any  form  of  action,  to  re- 
cover. 

The  lease  was  determined  while  the  crop 
was  in  the  ground,  and  it  was  determined  by 
the  lessor,  under  the  provision  contained  in  the 
twelfth  article  of  the  agreement.  The  right  to 
the  emblements  which  would  otherwise  exist 
in  the  lessee,  as  the  duration  of  his  estate  de- 
pended upon  the  will  of  the  lessor,  does  not 
appear  to  be  controlled  or  affected  by  the  spe- 
cial contract  of  the  parties.  In  case  "of  the  de- 
termination of  the  estate  by  the  lessors,  the 
contract  provides  for  compensation  only,  "for 
preparing  the  ground  for  the  reception  of  seed, 
or  for  any  other  extra  labor."  This  prepara- 
tion of  the  ground  for  the  reception  of  seed 
is  not  necessarily  a  substitute  for  the  right  to 
the  emblements,  for  it  may  apply  to  clearing 
and  manuring  and  ploughing  the  ground,  and 
these  acts  may  have  taken  place  long  before 
seed  time.  The  *cpmmon  law  has  es-  [*1 1 2 
tablished  a  distinction  in  respect  to  this  very 
subject  of  emblements,  between  the  right  to 
emblements  and  the  costs  of  ploughing  and 
manuring  the  ground,  so  that  the  determina- 
tion of  an  estate  at  will  would  give  to  the  lessee 
his  emblements,  but  not  any  compensation  for 
these  improvements.  He  might  be  ousted  of 
the  possession  before  the  crop  was  in  the 
ground,  and  wholly  lose  the  expense  of  plough- 
ing and  manuring  the  land,  though  if  he  was 
ousted  afterwards,  he  would  be  entitled  to  the 
emblements.  (Bro.  Abr.,  tit.  Emblements,  pi. 
7,  tit.  Tenant  per  copie  de  court  roll,  pi.  3.)  We 
ought  to  consider  the  compensation  intended  by 
the  article  for  such  a  case  as  this,  and  not  as  ah 
equivalent  for  the  crop  itself.  The  doctrine 
of  emblements  is  founded  on  the  clearest 
equity  and  the  soundest  policy,  ami  ought  to 
receive  a  liberal  encouragement.  Compensa- 
tion for  preparing  the  ground  for  seed  is  not 
an  indemnity  for  the  loss  of  the  crop,  which 
includes  the  loss  of  the  seed,  the  labor  of 
sowing  and  nursing  it,  and  the  hopes,  to  the 
laborer  and  his  family,  of  a  fruitful  harvest. 

While  the  crop  was  in  the  ground,  and  be- 
fore notice  to  quit,  it  was  sold  by  the  sheriff 
under  an  execution  against  the  lessee,  and  the 
plaintiff  became  the  purchaser.  This  was  a 
valid  sale,  and  the  purchaser  became  entitled 
to  the  right  of  ingress,  «fec.,  to  gather  the  crop. 
He  succeeded  to  all  the  interest  of  the  original 
lessee  in  the  crop  sown,  and  so  the  law  was 
understood  by  this  court,  in  the  case  of  W/iip- 
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pie  v.  Foot,  2  Rep. ,  423.  The  subsequent  act 
of  the  lessee,  in  abandoning  the  premises 
soon  after  notice  was  given,  did  not  impair  or 
affect  the  purchaser's  right  which  had  already 
vested.  Quitting  the  premises  was  not  inju- 
rious to  the  lessor.  He  lost  no  rent  by  it.  It 
was  in  furtherance  of  his  wishes,  and  in  obedi- 
ence to  his  notice  ;  and  if  the  lessee  had  con- 
tinued in  possession  for  the  whole  six  months, 
he  would  probably  have  been  an  injury  to  the 
farm,  by  preventing  its  improvement  the  en- 
suing s'eason.  His  prompt  abandonment  of 
the  premises  was  no  injury,  and  no  reason 
why  he  should  lose  his  emblements,  even  if  we 
were  to  admit  that  he  had  it  in  his  power,  by 
this  means,  to  affect  the  purchaser's  interest. 
The  lessor  himself  did  not  intend  by  the  notice 
to  deprive  the  lessee  of  the  crop  already  sown: 
for  the  six  months  would  not  have  expired  un- 
til after  harvest.  The  plaintiff,  therefore, 
appears  to  have  had  a  clear  right  and  title  to 
the  emblements  at  the  time  they  were  gathered 
by  the  defendants. 

1 1 3*J  *2.  The  next  question  is,  whether 
the  plaintiff  is  entitled  to  recover  the  whole  or 
only  a  moiety  of  the  crop.  .  This  will  depend 
upon  the  question  whose  property  the  grain 
was  before  a  moiety  was  delivered  to  the  les- 
sor. By  the  eighth  article  of  the  agreement, 
the  lessee  was  to  "render  and  yield  and  pay  to 
the  lessor  the  one  half  of  all  the  wheat,  rye, 
corn  and  other  grain,  raised  on  the  farm,  in 
each  year,  in  the  bushel,  after  deducting  the 
seed,  and  also  the  one  half  of  the  butter  and 
cheese,"  &c  ,  and  by  the  ninth  article  he  was 
to  deliver  such  a  proportion  of  hay,  &c.  But 
here  was  a  lease  for  five  years,  and  the  articles 
of  agreement  expressly  declared  that  Van  Ant- 
werp "rented  and  hired,  and  suffered  the  les- 
see to  possess  and  enjoy  the  farm,  and  gave 
him  the  quiet  uninterrupted  possession,"  &c. 
An  interst  in  the  soil  passed,  and  the  lessee 
would  have  been  entitled  to  an  action  of  tres- 
pass for  any  unlawful  entry  upon  it ;  the  pro- 
portion of  the  productions  of  the  farm  which 
the  tenant  was  yearly  to  render,  was  a  pay- 
ment of  rent  in  kind.  They  were  not  tenants 
in  common  in  the  crops  and  productions  rais- 
ed. The  interest  and  property  in  the  crops 
was  exclusively  in  the  tenant,  until  he  had 
separated  and  delivered  to  the  lessor  his  pro- 
portion. It  might  as  well  be  said  that  the 
lessor  would  have  been  tenant  in  common  in 
the  crop,  though  he  was  to  receive  only  every 
tenth  bushel  of  grain  as  a  rent.  The  interest 
in  the  whole  crop,  therefore,  passed  to  the 
plaintiff. 

3.  The  only  remaining  question  is,  whether 
the  plaintiff  is  entitled  to  an  action  of  trespass 
quare  clavxum  freyit  for  the  loss  of  the  crop. 
As  he  had  an  exclusive  interest,  I  think  the 
action  will  lie.  The  case  of  Crosby  v.  Wads- 
worth,  6  East,  602,  was  an  action  of  trespass 
quare  clausum  fregit,  and  the  Court  of  K.  B. 
held  that  the  action  was  proper  if  the  plaintiff 
had  made  out  his  alleged  interest,  which  was 
to  the  exclusive  enjoyment  of  a  growing  crop 
of  grass,  and  to  the  right  to  cut  and  carry  it 
away.  The  general  language  of  the  authorites 
is  to  this  effect,  that  the  grantee  vesturce  terra 
or  herbagii  terra,  may  maintain  trespass, 
though  he  has  not  the  soil.  (Co.  Litt.,  46; 
Com.  Dig.,  tit.  Trespass.  B,  1.)  The^e  are 
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numerous  authorities  which  support  the  gene- 
ral position,  and  which  are  referred  to  in 
Orosbyv.  Wadsworth,  and  in  1  Chit,  on  Plead., 
176,  177. 

The  court  are,  accordingly,  of  opinion 
that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  t/ie  plaintiff. 

Overruled-39  N.  Y.,  134 ;  15  Barb.,  579 ;  19  Barb., 
337. 

Questioned— 1  Hill,  245. 

Distinguished— 15  Wend.,  380 ;  46  Ind.,  497. 

Cited  in— 9  Cow.,  42 ;  15  Wend.,  387  ;  2  Denio,  175 ; 
49  N.  Y.,  28  ;  70  N.  Y.,  183  ;  4  Hun,423  ;  4  Abb.  App. 
Dec.,  371;  28  Barb.,  827;  46  Barb.,  286;  40  How.  Pr., 
407 ;  99  Mass.,  549. 


*OUSTERHOUT  v.   DAY.     [*114 

Sheriff's  Fees  —  Former  Action  Against  Att'y  — 
Waiver  —  Bar. 

A  sheriff  may  look  to  the  attorney  in  the  suit  for 
his  fees. 

Admitting  he  might  look  to  the  client,  in  the  first 
instance,  yet  if  he  elects  to  sue  the  attorney,  with- 
out making  any  demand  of  the  client,  this,  espe- 
cially after  five  years  have  elapsed  before  any  such 
demand  is  made,  is  a  waiver  of  his  right  to  call  on 
the  client. 


was  an  action   of  assumpsit  by    the 

-  plaintiff,  as  sheriff,  to  recover  his  fees  for 
serving  writs  of  cap.  ad.  resp.  ,  issued  by  T.  P. 
Grosvenor,  attorney  for  the  defendant.  The 
plaintiff  served  several  writs,  in  which  the 
present  defendant  was  plaintiff,  and  Grosvenor 
the  attorney.  The  plaintiff  kept  a  book  in 
which  he  charged  his  fees  to  the  attorneys  who 
issued  the  process  ;  and  in  the  present  case  he 
charged  his  fees  to  Grosvenor,  to  whom  he  af- 
terwards presented  a  bill  of  the  fees,  and  de- 
manded payment.  Grosvenor  neglecting  to  pay 
the  bill,  the  plaintiff  brought  an  action  against 
him,  and  recovered  judgment,  which  remained 
unsatisfied. 

The  plaintiff  had  collected  money  for  Gros- 
venor, and  retained  it,  giving  him  credit  for 
the  amount  in  the  acccount.  Grosvenor  had 
charged,  in  his  bills  of  costs,  all  the  sheriff's 
fees,  and  received  the  amount.  The  plaintiff's 
demand  for  his  fees  accrued  five  years  ago, 
and  he  did  not  make  any  demand  of  the 
defendant  until  a  short  time  before  the  present 
suit. 

Mr.  Sudam,  for  the  defendant,  contended 
that  the  mere  lapse  of  time  before  the  plaintiff 
applied  to  the  defendant  was  sufficient  to  dis- 
charge him. 

As  to  the  general  question  of  the  liability  of 
the  client  and  attorney,  the  case  of  Adams  v. 
Hopkins,  5  Johns.  Rep.,  252,  repels  the  idea 
of  any  credit  being  given  by  the  sheriff  to  the 
client.  At  common  law,  two  persons  cannot 
be  responsible  for  one  and  the  same  service, 
by  an  implied  contract. 

As  between  principal  and  agent,  the  ques- 
tion is,  to  whom  the  credit  is  given.  The  prin- 
ciple by  which  it  is  to  be  decided  is  laid  down 
in  several  English  cases.  (1  Campb.  N.  P., 
109  ;  2  Campb.  N.  P.,  341,  344.)  If  goods  are 
bought  by  an  agent,  the  principal  is  liable  to 
the  vendor,  if  called  upon  when  payment  be- 
comes due;  otherwise,  if  the  day  of  payment  is 
suffered  to  pass  by  without  any  demand  being 
made  on  the  principal. 
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Mr.  Foot,  contra,  insisted  that  as  the  ser- 
vices rendered  were  solely  for  the  benefit  of 
the  defendant,  he  was  responsible  ;  and  that 
1 15*]  *there  was  a  difference  between  ser- 
vices voluntarily  performed,  and  at  the  option 
of  a  party,  and  such  as  he  was  compelled  by 
law  to  perform. 

Per  Curiam.  The  plaintiff,  as  sheriff,  was  en- 
titled to  look  to  the  attorney  for  his  fees;  and, 
in  this  case,  he  has  elected  to  look  to  him  ex- 
clusively, and  has  given  to  him  the  whole  cred- 
it. Admitting,  therefore,  that  the  plaintiff 
was  entitled,  in  the  first  instance,  to  look  to 
the  client,  he  has  here  waived  that  right,  and 
resorted  to  the  attorney.  Under  the  circum- 
stances of  the  case,  it  would  be  unjust  not  to 
conclude  the  plaintiff  by  his  election.  The 
principle  stated  in  the  cases  cited  by  the  de- 
fendant's counsel  is  applicable.  There  must 
be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Distinguished— 83  N.  Y.,  48. 

Cited  in— 56  N.  Y.,  281 ;  17  Hun,  19 :  65  Barb.,  536 ; 
1  T.  &  C.,  80. 


FREEMAN  v.  ADAMS. 

Arbitration  and  Award — Enlargement  of  Time 
— Non-performance  of  Award — Remedy. 

No  action  lies  on  the  penalty  of  an  arbitration 
bond,  for  non-performance  of  an  award,  where  the 
award  is  not  made  within  the  time  specified  in  the 
condition  of  the  bond ;  though  the  parties,  by  an 
agreement  under  their  hands  and  seals,  had  enlarg- 
ed the  time  for  making  the  award,  and  the  award 
was  made  within  such  enlarged  time.  The  proper 
remedy  is  on  the  submission  implied  in  the  agree- 
ment to  enlarge  the  time. 

Citations— 3  T.  JR.,  592  n;  Tidd's  Pr.,  756:  5  East, 
191 ;  8  Johns.,  392 ;  3  Johns.,  528. 

THIS  was  an  action  of  debt  on  an  arbitration 
bond.  The  defendant,  after  craving  oyer 
of  the  bond  and  condition,  pleaded,  1.  That 
the  arbitrators,  or  any  two  of  them,  did  not 
make  an  award  between  the  parties  according 
to  the  form  and  effect  of  the  condition  of  the 
bond.  '  2.  That  no  award  in  writing  was 
made,  on  or  before  the  1st  day  of  July,  1809, 
after  the  date  of  the  bond,  being  the  day  limit- 
ed for  making  the  award,  by  the  condition. 

To  the  first  plea,  the  plaintiff  replied,  that 
before  the  time  limited  by  the  condition  of  the 
bond,  for  making  the  award,  to  wit,  on  the 
2 1st  June,  the  time  for  making  it  was,  by 
agreement,  under  the  hands  and  seals  of  the 
parties,  enlarged  until  the  1st  day  of  August 
tben  next;  and  that  the  arbitrators  did,  after 
executing  the  bond,  and  after  the  enlarge- 
ment of  the  time  for  making  the  award,  and 
within  the  time  appointed,  to  wit,  on  the  15th 
July,  1809,  at,  &c.,  take  upon  themselves, 
«tec.,  and  made  an  award  in  writing,  under 
their  hands  and  seals,  of  and  concerning  the 
premises,  in  the  said  condition  mentioned;  and 
set  fortli  the  award,  of  which  the  defendant 
had  notice.  &c. 

There  was  a  similar  replication  to  the  second 
plea.  The  defendant  demurred  to  the  replica- 
tion, and  the  plaintiff  joined  in  demurrer. 

.\fe*Hr*.  We*t<>n  and  Z.  R.  Hhepherd.  in  sup- 
1  1O*J  port  of  the  demurrer,  contended  *that 
no  action  could  be  maintained  on  the  jH^nalty 
of  an  arbitration  bond,  where  the  award  was 
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not  made  within  the  time  originally  limited  by 
the  condition  of  such  bond  ;  but  that  if  any 
action  would  lie.  it  must  be  on  the  new  agree- 
ment for  enlarging  the  time  of  making  the 
award,  the  first  agreement  having  expired  by 
efflux  of  time.  They  cited  3  Term  Rep.,  592, 
Brmon  v.  Goodman,  in  note  ;  Tidd's  Pr.  756. 

Messrs.  Skinner  and  Van  Buren,  contra,  in- 
sisted that  the  objection  was  purely  technical, 
and  ought  not  to  prevail,  unless  supported  by 
good  authority.  The  case  of  Brown  v.  Good- 
man was  from  manuscript,  and  no  other  case 
is  to  be  found  in  the  books  to  support  the  doc- 
trine. In  Evans  v.  Thompson,  5  East,  189  ;  8 
Term  Rep.,  87,  it  was  decided  merely  that  the 
new  agreement  virtually  incorporated  the  an- 
tecedent agreements  of  the  parties.  By  the 
enlargement  of  the  time,  the  second  is  substi- 
tuted in  the  place  of  the  first,  and  the  parties 
stand  in  statu  quo  on  the  original  agreement. 
(Kyd  on  Awards,  138;  3  Bro.  Ch.  Cas.,  358.) 

The  action  must  be  on  the  original  agree- 
ment, and  the  enlargement  of  the  time  or  new 
agreement,  comes  out  in  the  replication  ;  as 
where  the  statute  of  limitations  is  pleaded,  the 
new  promise  is  stated  in  the  replication.  The 
time  of  performance  of  the  condition  of  a 
bond  or  written  contract  may  be  enlarged  by 
parol.  (Keating  v.  Price,  1  Johns.  Cases,  22  ; 
Gilbert  v.  Fleming,  3  Johns.  Rep.,  528.) 

Again,  it  may  be  observed  that  in  Brown  v. 
Goodman  it  does  not  appear  whether  the  agree- 
ment to  enlarge  the  time  was  before  or  after 
the  expiration  of  the  time  mentioned  in  the 
condition  of  the  bond.  Here  it  was  made  be- 
fore the  expiration  of  the  time  first  limited. 

Per  Curiam.     The  single  question  presented 
by  the  pleadings  is,  whether  an  action  will  lie 
upon  the  penalty  of  an  arbitration  bond,  for 
the  non-performance  of  an  award,  when  it  ap- 
pears that  the  award  was  not  made  within  the 
time  specified  in  the  bond,  and  when  it  ap- 
pears that  the  parties,  by  an  agreement  under 
their  hands  and  seals,  indorsed  on  the  bond, 
had  enlarged  the  time,  and  that  the  award 
was  made  within  such  enlarged   time.     The 
case  of  Brown  v.  Goodman,  E,  29  G,    K.  B., 
cited  in  a  note  to  3  Term  Rep.,  592,  is  a  solemn 
I  determination  of  the  K.  B.  upon  the  very  point, 
i  and  made  after  argument  upon  demurrer.    By 
i  that  decision,  a  suit  will  not  lie  upon  the  bond. 
;  The  party  has  another  remedy  upon  the  sub- 
;  mission  implied  in  the  agreement  to  enlarge 
i  the  time.     This  case  has  been  since  considered 
!*as  sound  law  (Tidd's  K.  B.,   756;   5[*117 
i  East,  191);  and  as  the  principle  is  incontrovert- 
ible, it  must   govern  this  case.     The  case  of 
Philips  v.  MM,   8  Johns.  Rep.,  392,  is  an  au- 
;  thority  in  this  court  to  show  that  if  a  contract 
j  be  subsequently   changed,  you   must    declare 
i  otherwise  than  on  the  contract  itself.     Then- 
is  a  wide  difference  between  this  case  of  a  suit 
i  to  enforce  the  bond,  in  consequence  of  such 
;  agreement,  and  a  plea  of  a  discharge  by  the 
'•  obligee  from  a  strict  and  literal  compliance 
'  with  the  obligation,    according  to  the  doctrine 
in  Fleming  v.  Gflfx'rt,  3  Johns.  Rep.,  528. 

Judgment  for  the  defendant. 

Cited  in-  10  Johns.,  145 ;  4  Cow.,  5«6 ;  2  Wend.,  404  : 
22  Wend.,  128  ;  5  Paige,  577 ;  2  Edw.,  454  ;  !l  X.  Y..  528  ; 
1 1  N.  Y.. 33:  3  Hun,  tWi ;  12  Harb..  376  :  20  Iliirb.,  487  ; 
«  T.  &  C.,  2OT  ;  1  Hall,  363  ;  2  Hall,  458  ;  :ftl  Mich.,  158. 
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ADAMS  v.  FREEMAN. 

Arbitration  and  Award — Submission  made  Rule 
of  Court — Non-  performance — Attachment — 
Arrest Party  not  Responsible  for  Irregu- 
larity of  Sheriff. 

A  submission  having'  been  made  a  rule  of  court.  A 
sued  out  an  attachment  against  B  for  not  perform- 
ing' the  award,  returnable  on  the  29th  of  May,  which 
was,  on  that  day,  delivered  to  the  sheriff,  who  ar- 
rested B  on  the  31st  May,  and  the  parties  appeared 
at  court  on  the  1st  June,  and  the  cause  was  put  off 
to  the  next  term. 

In  an  action  of  trespass  and  false  imprisonment, 
brought  by  B  against  A,  it  was  held  that  it  was  law- 
ful for  the  sheriff  to  arrest  the  party,  on  the  return 
day  of  the  attachment,  and  no  direction  having 
been  given  to  him  by  A  to  make  the  arrest,  after- 
wards, the  trespass,  if  any,  was  committed  by  the 
sheriff,  not  by  A. 

A  party  who  sues  out  and  delivers  to  the  sheriff  a 
valid  process,  is  not  responsible  for  anv  irregularity 
of  the  sheriff  in  executing  the  process,  unless  it  ap- 
pear, affirmatively,  that  he  acted  by  the  orders  of 
the  party  when  he  committed  the  trespass.  The 
party  is  answerable  only  for  the  validity  of  the 
process,  and  for  good  faith  in  suing  it  out. 

Whether  an  assent  to  the  trespass,  afterwards,  by 
the  party,  will  make  him  a  trespasser  at>  initio  duhi- 
tatur.  But  if  so,  such  assent  must  be  clear  and  ex- 
plicit, and  founded  on  full  knowledge  of  the  tres- 
pass. 

Citations— 1  Laws,  156 ;  Cro.  Eliz.,  824. 

THIS  was  an  action  of  trespass  and  false  im- 
prisonment. The  defendant  pleaded,  1. 
Not  guilty.  2.  That  on  the  llth  May,  1809, 
the  parties  submitted  all  differences  to'  arbitra- 
tors (see  ante,  p.  115),  so  that  the  award  should 
be  made  on  or  before  the  1st  July,  1809.  The 
time  was  enlarged  to  the  1st  August,  and,  be- 
fore that  time,  an  award  was  made,  to  wit, 
on  the  15th  July.  The  bonds  contained  an 
agreement  that  the  submission  should  be  made 
a  rule  of  court,  pursuant  to  the  Act  of  28th 
February,  1791,  of  the  Court  of  Common 
Pleas  of  Washington  County.  The  plaintiff 
having  made  default  in  performing  the  award, 
the  defendant  filed  the  bond,  award,  &c., 
and  on  the  29th  December,  1809,  caused  the. 
submission  to  be  made  a  rule  of  court.  After 
service  of  a  copy  of  the  rule,  the  plaintiff 
having  neglected  to  perform  the  award,  the 
defendant,  on  the  29th  May,  1810,  obtained 
a  rule  for  an  attachment  against  the  plaint- 
iff. An  attachment  was  accordingly  issued, 
tested  in  March,  1810,  and  returnable  the  last 
Tuesday  of  May  (the  29th),  which  was  de- 
1 18*]  livered  to  the  sheriff  on  the  *29th  May, 
who,  afterwards,  and  before  the  return  there- 
of, arrested  the  plaintiff,  to  wit,  on  the  31st 
May,  and  kept  him  in  custody  until  the  1st 
June,  when  the  court  postponed  the  cause  un- 
til the  last  Tuesday  in  August,  1810;  and  the 
sheriff  again  had  the  plaintiff  in  custody,  be- 
fore the  court,  on  that  day,  and  detained  him 
until  he  was  discharged  from  the  attachment 
by  order  of  the  court.  The  plaintiff  demurred 
to  this  plea,  and  the  defendant  joined  in  the 
demurrer. 

Messrs.  Weston  and  Z.  R.  Sheplterd  argued 
in  support  of  the  demurrer. 

Messrs.  Skinner  and  Foot,  contra. 

Per  Curiam.  The  plaintiff  was  attached 
and  imprisoned  under  the  statute  (Laws,  Vol. 
I.,  156),  for  refusing  or  neglecting  to  perform 
the  award,  and  the  statute  makes  the  party, 
in  such  case,  "subject  to  all  the  penalties  of 
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contemning  a  rule  of  court."  The  irregular- 
ity contended  for  on  the  part  of  the  plaint- 
iff is  that  he  was  arrested  on  the  attachment 
on  the  31st  of  May,  being  after  the  return 
day.  The  attachment  was  returnable  on  the 
29th  of  May,  and  on  that  day  the  defend- 
ant avers  that  he  delivered  the  process  to 
the  sheriff.  It  was  lawful  for  the  sheriff  to 
have  arrested  the  plaintiff  on  the  return  day, 
and  it  does  not  appear  that  the  defendant  gave 
any  direction  to  have  him  arrested  afterwards. 
The  trespass,  if  any,  was,  therefore,  com- 
mitted by  the  sheriff,  and  not  by  the  defend- 
ant, and  it  does  not  appear  that  the  defendant 
even  knew,  at  the  time  the  plaintiff  was  de- 
tained a  prisoner,  that  he  had  been  arrested  af- 
ter the  return  day.  There  is  no  law  or  justice, 
that  a  party  who  sues  out  and  delivers  to  the 
sheriff  a  valid  process,  should  be  responsible 
for  the  irregularity  of  the  sheriff  in  executing 
the  process,  unless  it  appear,  affirmatively, 
that  the  sheriff  acted  under  his  orders  when 
he  committed  the  trespass.  The  party  who 
sues  out  process  from  a  competent  court  is 
responsible  only  for  the  validity  of  the  pro- 
cess, and  for  good  faith  in  suing  it  out.  He 
is  not  to  answer  for  the  acts  of  the  officer,  be- 
yond the  authority  of  the  precept,  unless  be 
makes  those  acts  his  own.  The  doctrine  of  a 
ratification  of  a  trespass  committed  without 
the  authority  of  the  party  ratifying,  does  not 
seem  to  apply.  It  may  be  questionable,  wheth- 
er an  assent,  afterwards,  to  a  trespass,  will 
make  the  party  assenting  a  trespasser  ab  initio, 
in  cases  of  mere  personal  tort.  (Bishop  v.  Vis- 
countess *  Montague,  Cro.  Eliz.,  824.)  [*1 19 
But,  at  any  rate,  the  assent  must  be  clear  and 
explicit,  and  founded  on  full  knowledge  of 
the  previous  trespass.  There  is  no  evidence 
here  of  any  such  assent,  and  the  plaintiff 
should  have  replied  and  averred  that  assent, 
if  he  would  avoid  the  plea.  The  appearance 
of  the  plaintiff  in  court  on  the  1st  of  June 
was  no  evidence  that  he  was  arrested  after  the 
return  day;  and  if  the  defendant  had  been  in- 
formed of  it,  he  had  a  right  to  consider  the 
plaintiff  as  waiving  the  objection  to  the  time 
of  the  arrest,  since  he  submitted  to  it,  by  mak- 
ing no  application  to  the  court  to  be  discharged, 
and  by  acquiescing  in  a  continuation  of 
the  imprisonment,  or  effect  of  the  arrest,  un- 
til the  subsequent  term  of  the  Court  of  Com- 
mon Pleas.  The  plea  is,  therefore,  a  sufficient 
bar  to  the  action;  and,  without  touching  any 
other  question  that  was  raised,  the  defendant 
is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Cited  in— 2  Denio,  448 ;  2  Barb., 
42  How.  Pr.,  253. 


! ;  8  Barb.,   357 ; 


WASHBURN 

V. 

THE    OVERSEERS  OF  THE    POOR  OF 
HEBRON. 

Costs — Jurisdiction  of  General  Sessions  of  the 
Peace  to  Award  in  Bastardy  Case. 

On  appeals  in  case  of  bastardy,  the  General  Ses- 
sions of  the  Peace  have  no  power  to  award  costs 
unless  authorized  by  statute ;  and  no  such  authority 
existed  under  the  Act  of  the  6th  March,  1801.  The 
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Act  of  30th  March,  1810  (seas.  24,  ch.  109),  does  not 
apply  to  appeals  brought  before  the  passing1  of  the 
act.  * 

Citations—  Act  March  6,  1801  :  Act  March  30,  1810  ; 
9  East,  25. 


was  an  appeal,  by  Thomas  Washburn, 
-L  from  an  order  of  two  justices,  made  un- 
der and  by  virtue  of  the  Act,  entitled  "An  Act 
for  the  Relief  of  Cities  and  Towns  from  the 
Maintenance  of  Bastard  Children,"  passed  6th 
March,  1801.  The  order  was  made  on  the 
first  day  of  May,  1809,  and  the  appeal  entered  at 
the  next  General  Sessions  of  the  Peace,  held  in 
and  for  the  County  of  Washington  ;  and  at 
the  August  Sessions,  in  1810,  the  order  was 
quashed;  at  the  then  next  General  Sessions  of 
the  Peace,  in  December  thereafter,  the  appellant 
moved  for  costs  against  the  appellees,  which 
the  court  granted.  The  only  question  was, 
whether  the  appellant  was  entitled  to  costs. 

Mr.  Crary,  for  the  defendants,  contended 
that  the  statute  gave  no  costs  in  this  case,  and, 
by  common  law,  no  costs  are  allowed. 

Again,  the  court  having  quashed  the  order 
without  costs,  could  not  review  their  decision, 
afterwards,  and  grant  costs.  (Cro.  Car.,  350  ; 
Burr.  Sett.  Cases,  194;  2  Johns.  Rep.,  251  ;  1 
Caines'  Rep.,  129.) 

Mr.  Skinner,  contra.  If  the  order  had  been 
12O*1  affirmed,  the  party  *would  have  been 
entitled  to  costs  under  the  act.  Where  one 
party  can  recover  costs,  the  other  may  also. 
(Sess  24,  ch.  170,  sees.  1,2;  Sess.  24,  ch.  18, 
sec.  5.) 

Mr-  Crary,  in  reply,  observed  that  by  a  late 
statute  (sess.  33,  ch.  109,  sec.  3),  the  Legisla- 
ture had  allowed  costs  on  appeals  of  bastardy, 
which  shows,  in  their  opinion,  that  no  costs 
were  allowed  under  the  former  statute. 

Per  Curiam.  There  was  no  statute  provis- 
ion, authorizing  the  Sessions  to  award  costs  in 
anv  case  of  bastardy,  brought  before  them, 
under  the  Act  of  1801.  (Laws,  Vol.  I.,  194.) 
The  provision  in  the  Act  of  30th  March,  1810, 
ch.  109,  does  not  apply  to  cases  of  appeal, 
brought  before  the  passing  of  the  act,  and  un- 
less the  Sessions  are  authorized  especially  by 
statute  to  award  costs,  they  have  no  authority 
to  award  them.  The  Quarter  Sessions  in  En- 
gland have  no  authority,  to  this  day,  to  award 
costs  in  cases  of  this  nature.  (King  v.  Sweet, 
9  East,  25.)  In  this  case,  then,  none  were  to 
be  awarded. 


KEITH  D.  JONES. 

Note  Payable  in  York  State  Bitts  or  Sjyecie — Ne- 
gotiable within  the  Statute — Pleading. 

A  note  payable  to  I)  or  bearer,  in  York  State  bills 
or  specif,  is  a  negotiable  note-  under  the  statute, 
and  may  lx-  declared  as  such. 

THIS  was  an  action  of  it*mnnp*it.  The  dec- 
laration contained  several  counts.  The  first 
was  on  a  promissory  note,  under  the  statute, 
dated  the  l?th  May,  1810,  by  which  the  de- 
fendant, for  value  received,  promised  to  pay 
the  plaintiff  or  bearer,  forty-four  dollars,  by 
the  first  day  of  October  next,  with  use  to  be 
paid  in  York  State  bills  or  specie.  The  other 
counts  were  for  goods  sold  and  delivered, 
money  paid,  money  lent,  &c. 
JOHNS.  HEP.,  9. 


The  defendant  demurred  to  the  declaration. 
Mr.  Foot,  in  support  of  the  demurrer,  cited 
1  Rev.  Laws,  229  ;  Chitty  on  Bills,  17,  34. 
Mr.  Sedgwick,  contra. 

Per  Curiam.  The  first  count  in  the  declara- 
tion, and  to  which  there  is  a  general  demurrer, 
is  good.  The  note  therein  stated  is  a  negotia- 
ble note,  under  the  statute  ;  and  being  declared 
to  be  payable  *in  York  State  bills  [*121 
or  specie,  is  the  same  thing  as  being  made 
payable  in  lawful  current  money  of  the  State  ; 
for  the  bills  mentioned  mean  bank  paper, 
which  is  here,  in  conformity  with  common 
usage  and  common  understanding,  regarded 
as  cash. 

Judgment  for  the  plaintiff. 

Cited  in-19  Johns.,  145;  5  Cow.,  187:  23  Wend.,  74 
43  N.  Y.,  213 ;  60  N.  Y.,  289  ;  27  Mich.,  193. 


BERRY  v.  ROBINSON. 

Indorsement  of  Note    Five   Tears  after  Due — 
Proof  of  Demand  and  Notice  Necessary 

Where  a  promissory  note,  payable  to  order,  was 
indorsed  five  years  after  it  was  due,  it  was  held  that 
the  indorsee  was  bound,  notwithstanding,  to  prove 
a  demand  of  payment  from  the  maker,  and  notice 
to  the  iudorser.  There  is  no  difference  in  this  res- 
pect whether  the  note  is  indorsed  before  or  after  it 
is  due. 

The  demand  and  notice,  in  every  case,  where  a 
drawer  exists,  is  an  implied  condition  of  the  con- 
tract or  indorsment 

THIS  was  an  action  of  assumpsit,  on  a 
promissory  note,  dated  the  25th  August, 
1803,  made  by  one  J.  B.,  for  fifty-six  dollars, 
payable  to  the  defendant  or  his  order,  in  one 
year  after  date,  with  interest.  The  declara- 
tion stated  that  the  defendant,  before  the  pay- 
ment mentioned  in  the  note,  or  any  part  there- 
of, and  after  the  time  appointed  by  the  note 
for  the  payment  thereof  had  elapsed,  to  wit, 
on  the  17th  May,  1808,  for  value  received,  in- 
dorsed the  note,  and  thereby  appointed  the 
contents  of  the  note  to  be  paid  to  the  plaint- 
iff, etc.  That  the  maker  had  not  paid  the 
money,  but  had  refused  to  pay  the  same, 
whereof  the  defendant,  afterwards,  to  wit,  on 
the  12th  October,  1810,  and  after  the  said  note 
was  so  indorsed,  had  notice.  By  reason 
whereof,  «fcc.  Plea  non  a#*umpsit. 

The  cause  was  tried  before  Mr.  Justice  Yates, 
at  the  Montgomery  Circuit,  in  September,  1811. 
i  The  plaintiff  proved  the  indorsement  of  the 
defendant,  dated,  as  stated  in  the  declaration, 
on  the  ISth  May,  1808  ;  but  did  not  prove  that 
he  had  ever  demanded  payment  of  the  maker, 
or  had  ever  given  notice  of  non-payment  to 

NOTE.— \rgotialile  paper— De/wi  ml  and  nut  ice  to 
rhiirfie.  inilnrxrr  after  maturity, 

Ttif  f/fiifriil  rtih  that  ilcmaml  nmi  nut  iff  are  nrffM- 
\sarytoflx  the  liability  of  the  fmionter,  applies  where 
!  the  indorsement  is  made  after  maturity.  St.  John 
v.  Roberts,  6  Boaw.,  N8 :  Crossen  v.  Hutchinson,  fl 
Maw..  3(5  ;  Karmiiu  v.  Fowl*',  12  Maw.,  Sit;  (iranite 
llunk  v.  Ayres.  Irt  Pick.,  :W2 :  Colt  v.  Barnard,  IN 
Pick.. -SIO  ;  Tyler  v.  Young, :«)  Pa.  St..  14:t;  Kirkpat- 
rirk  v.  McCullough,  8  Humph..  171  :  lleel>ev.  Murks. 
12  <"nl.,  :WK  ;  Cauunock  v.  Gordon,  30  La.  Ann.,  213; 
Nash  v.  Harrington,  2  Aik.  ( Vt.>,  !t ;  Hart  v.  Kauf- 
man, 7  Minn.,  74  :  Armstrong  v.  Armstrong,  3»I  Mo.. 
2J5;  Harton  v.  Maker,  1  Serg.  &  K.,334. 
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the  defendant,  or  that  he  meant  to  look  to  him, 
as  indorser.  The  judge  directed  the  plaintiff 
to  be  called  and  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  anew  trial. 

Mr.  Cody,  for  the  plaintiff,  contended  that 
where  a  note  was  negotiated  after  it  was  due, 
or  dishonored,  the  holder  was  not  bound  to 
demand  payment  of  the  maker,  and  give  notice 
to  the  indorser,  but  might  sue  him  immediately. 
Where  a  note  is  negotiated  after  it  is  due,  the 
indorsee  takes  it  altogether  on  the  credit  of  the 
indorser  ;  it  is  the  same  as  a  new  note  by  the 
indorser.  (Brown  v.  Davis,  3  Term  Rep. ,  80. 
122*J  See  5  Johns.  Rep.,  118.)  *The  reason  of 
a  demand  of  payment  of  the  maker,  and  notice 
to  the  indorsor,  does  not  apply  to  this  case. 
The  general  rule  is  dispensed  with  in  cases  of 
bills  of  exchange,  where  the  drawer  has  no  ef- 
fects in  the  hands  of  the  drawee.  (3  Bos.  & 
Pull.,  239  ;  1  Caines'  Rep.,  157.) 

In  Porthouse  v.  Parker,  1  Camp.  N.  P.,  82, 
a  bill  was  drawn  by  a  firm,  on  one  of  the 
partners,  and  accepted  by  him  ;  and  in  a  suit 
against  the  drawers,  it  was  held  that  the  ex- 
ceptor  being  one  of  the  drawers,  there  was 
no  occasion  to  show  an  express  notice  to  the 
drawers  of  the  dishonor  of  the  bill.  In  the 
present  case,  the  defendant  knew  the  note  was 
dishonored,  as  he  indorsed  it  long  after  it  was 
due.  If  there  is  no  express  authority  against 
the  plaintiff^  the  reason  of  the  case  is  in  his 
favor. 

Mr.  Henry,  contra,  insisted  that  the  indorse- 
ment was  merely  an  order  on  the.  maker  to  pay 
the  amount  of  the  note  to  the  plaintiff  ;  and  it 
necessarily  involved  a  duty  on  the  party  to  go 
and  demand  the  money  of  the  maker.  A  bill 
negotiated  after  it  is  due,  is  equivalent  to  a 
bill  payable  at  sight.  Acceptance  of  a  bill 
may  be  after  the  day  of  payment,  and  which 
may  be  negotiated,  and  may  be  so  declared 
upon.  (1  Lord  Raym.,  574.)  The  necessity 
of  a  demand  of  payment  and  notice  to  the  in- 
dorser exists,  and  is  indispensable. 

Per  Curiam.  The  plaintiff  was  properly 
nonsuited,  for  not  proving  demand  of  pay- 
ment on  the  maker,  and  notice  of  his  default 
to  the  indorser.  Though  the  note  was  in- 
dorsed long  after  it  was  due,  yet  the  indorsee 
took  it  subject  to  this  condition.  The  books 
make  no  distinction,  on  this  point,  whether  a 
note  be  indorsed  before  or  after  it  is  due.  The 
indorsement  in  every  case,  where  a  drawer 
really  exists,  is  a  conditional  contract  to  pay 
in  the  event  of  a  demand,  or  due  diligence  to 
make  a  demand  on  the  maker,  and  his  default. 
It  was  equivalent  in  this  case  to  an  order  on 
the  drawer  to  pay  the  amount.  The  motion 
to  set  aside  the  nonsuit  is  denied. 

Motion  denied. 

Cited  in— 20  Johns.,  382 ;  3  N.  Y.,  497 ;  1  Sand.,  203.; 
50  Mo.,  333. 


123*]  *  WOODS,  Administrator,  &c., 
WILLIAMS,  Executor,  &c. 

Action  by  Administrator — Husband  of  Intestate 
as   Witness — Made  Competent  by  Release. 

A,  administrator  of  B,  brought  an  action  on  a 
covenant,  for  one  hundred  pounds,  &c.,  and  at  the 
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trial,  C,  the  husband  of  the  intestate,  was  offered 
as  a  witness,  on  the  part  of  the  plaintiff,  and  being: 
objected  to  as  interested,  in  consideration  of  one 
dollar  he  executed  a  release  to  the  plaintiff  "  of  all 
right,  &c.,  to  any  sum  or  sums  of  money  which 
might  be  recovered  in  that  cause." 

It  was  held  that  C  had  an  interest  in  the  subject 
matter  of  the  suit,  which  might  be  released,  and 
that  the  release  which  he  executed  was  sufficient  to 
extinguish  his  interest,  so  as  to  render  him  a  com- 
petent witness. 

Citations— Doug.,  136 ;  2  Johns.,  176 ;  8  Johns.,  429 ; 
Co.  Litt.,  285  o. 

THIS  was  an  action  of  covenant.  The  plaint- 
iff declared  on  an  instrument  alleged  to 
have  been  executed  by  the  defendant's  testator, 
dated  1st  September,  1787,  and  by  which  the 
testator  agreed  to  give  the  intestate,  her  heirs 
and  assigns,  the  sum  of  one  hundred  and  fifty 
pounds,  in  lands,  on  or  before  the  first  Janu- 
ary then  next,  if  the  same  should  be  demand- 
ed ;  the  plaintiff  averred  that  the  instrument 
was  lost  by  accident.  The  defendant  pleaded, 
1.  Non  est  factum.  2.  That  no  demand  was 
made  of  the  testator,  according  to  the  form 
and  effect  of  the  instrument. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  October,  1811,  before  Mr.  Justice  Van  Ness. 
At  the  trial,  David  Thomas,  the  husband  of 
the  intestate,  was  offered  as  a  witness,  and  ob- 
jected to  as  interested.  To  obviate  the  objec- 
tion, the  witness  executed  a  release,  under  his 
hand  and  seal,  whereby,  for  the  consideration 
of  one  dollar,  he  released  to  the  plaintiff  "  all 
his  right,  &c.,  to  any  sum  or  sums  of  money 
which  might  be  recovered  in  the  said  cause." 

The  defendant's  counsel  objected  to  the  suf- 
ficiency of  the  release,  on  the  ground  that  there 
was  no  subject  matter  between  the  witness  and 
the  plaintiff  on  which  it  could  operate.  This 
objection  was  overruled,  and  the  witness  ad- 
mitted. The  witness  proved  that  the  testator 
acknowledged  the  execution  of  the  instrument, 
of  which  he  produced  a  copy.  He  also  proved 
a  demand  on  the  testator,  and  the  loss  of  the 
original  paper.  And  a  verdict  was  found  for 
the  plaintiff,  for  nine  hundred  and  ninety-nine 
dollars  and  fifty-two  cents. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Z.  R.  Shepherd,  for  the  defendant,  con- 
tended that  there  was  no  present  or  subsisting 
interest  in  the  witness  which  could  be  released, 
so  as  to  render  him  competent.  His  right  was 
future  and  contingent.  The  witness  was  en- 
titled to  the  administration  of  his  wife's  estate, 
and  would  be  entitled  to  the  money  when  re- 
covered. (6  Johns.  Rep.,  112.)  If  he  was 
eventually  to  receive  the  money,  he  would  be 
interested  in  favor  of  the  plaintiff.  If  the  suit 
was  lost,  it  was  the  loss  of  the  witness,  not  the 
plaintiff.  The  witness  was,  in  fact,  the  cestui 
que  trust.  He  clearly  had  such  an  interest  as 
rendered  *him  incompetent  to  be  a  wit- [*  124: 
ness.  But  it  was  not  such  an  interest  as  could 
be  released.  A  party  may  release  a  covenant, 
but  not  the  damages,  until  the  covenant  is 
broken.  A  mere  possibility  cannot  be  released. 
(Cro.  Eliz.,  552  ;  2  Roll.  Abr.,  404,  405  ;  Cro. 
Jac.,  337  ;  1  And.,  133 ;  1  Roll.  Rep.,  11  ;  Cro. 
Eliz.,  173,  600;  Owen,  85;  1  Leon.,  167;  3 
Leon.,  256  ;  Dyer,  244  ;  10  Co.,  48,  51  ;  3  Esp. 
Rep.,  25  ;  3  East,  7  ;  Co.  Litt.,  292  b  ;  Cro. 
Eliz.,  580  ;  5  Co  ,  706  :  2  Wils..  376  ;  Yelv.. 
192,  215.) 
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If  bail  are  released  before  the  principal  is 
charged,  the  plaintiff  may  go  on,  afterwards, 
and  charge  the  bail.  To  render  a  release  opera- 
tive, it  must  be  of  a  present,  vested  and  sub- 
sisting interest. 

Again,  the  release  is  not  sufficient  for  want 
of  a  consideration.  A  court  of  equity,  on  that 
ground,  would  relieve  against  it. 

Mr.  Russell,  contra,  said  that  as  no  objection 
was  made  at  the  trial  to  the  form  of  the  re- 
lease, none  could  be  made  here.  The  only 
question  was,  whether  the  interest  of  the 
witness  could  be  released  in  any  possible 
form. 

The  witness  had  a  right,  on  the  death  of  his 
wife,  to  the  money,  and  the  plaintiff  was  mere- 
ly a  trustee. 

A  possible  or  contingent  interest  may  be  re- 
leased. (Com.  Dig.,  Release,  B,  1,  B,  3  ;  Co. 
Litt.,  265  a.)  And  if  the  person  to  whom  the 
release  is  made  cannot  take  the  thing  released, 
it  will  operate  by  way  of  extinguishment. 
(Com.  Dig.,  Release,  B,  6  ;  Co.  Litt.,  276  a, 
279  *.) 

In  the  case  in  10  Co.,  48,  more  fully  re- 
ported in  Cro.  Eliz.,  the  question  was  as  to 
the  form  of  the  release.  It  was  not  denied 
that  the  subject  was  capable  of  being  re- 
leased. The  same  observation  may  be  made 
as  to  several  other  cases  cited  by  the  de- 
fendant's counsel. 

Again,  if  the  witness  has  done  all  in  his 
power  to  get  rid  of  his  interest,  it  is  sufficient ; 
for  the  objection  proceeds  on  the  ground  of  a 
supposed  bias  on  the  witness's  mind,  and  which 
is  removed  by  the  release.  (Peake  on  Ev.,  158  ; 
Doug.,  139  ;  2  Str.,  1253.) 

The  court  would  not,  in  the  exercise  of  their 
discretion,  grant  a  new  trial,  in  such  a  case, 
on  the  ground  of  a  mere  technical  objection. 

It  makes  no  difference,  as  to  the  competency 
of  a  witness,  whether  the  interest  of  the  wit- 
ness is  real  or  imaginary,  if  there  is  a  bias 
on  his  mind  (8  Johns.  Rep.,  428) ;  so  the  re- 
moval of  the  bias  ought  to  render  him  compe- 
tent. 

Mr.  Van  Vechten,  in  reply,  observed  that  if, 
notwithstanding  the  release,  the  party  would  j 
be  liable,  the  release  was  inoperative.  This  is  j 
a  release  of  all  money  which  may  be  recovered  j 
in  the  suit ;  if  it  had  been  a  release  of  the  in-  j 
strument  itself,  it  might  have  been  sufficient.  ! 
Here  it  is  a  release  of  an  accountability,  before  1 
liJ«>*]  *the  existence  of  the  subject  matter  on  ; 
which  the  accountability  is  to  arise.  There  is  ; 
nothing  on  which  the  release  can  operate. 

Again,  if  Thomas  assented  to  granting  the 
administration  to  Woods,  then  he  would  be 
liable  to  all  costs  prior  to  the  release,  in  case  a 
verdict  should  be  found  against  Woods. 

Per  C'nriam.  The  only  question  in  this  • 
case  is,  whether  David  Thomas  was  a  compe- 
tent witness,  after  the  execution  of  the  release 
l>y  him  (as  stated  in  the  rase).  "  of  all  right, 
title,  interest,  property,  claim  and  demand  to 
any  sum  or  sums  of  moncv  which  may  be  re-i 
covered  in  the  cause. "  This  release  was  ob- 
jected to  at  the  trial,  on  the  ground  thai  no 
subject  matter  existed  between  the  witness  and 
the  plaintiff,  or  otherwise,  upon  which  the  re- 
lease could  operate,  t'pon  the  argument,  the 
objection  was  urged  more  against  the  form 
JOHNS.  REP.,  9.  • 


than  the  substance  of  the  release.  It  ought, 
however,  to  be  viewed  as  made  at  the  trial  to 
the  substance  of  the  release,  for  had  it  related 
to  the  mere  form  of  it,  that  could  have  been 
removed  at  the  time  ;  and  this  seems  to  be  the 
established  rule  in  such  cases.  (Doug. ,  136.) 
The  objection  at  the  trial  was  that  the  nature 
of  the  interest  was  such  that  it  could  not  be 
released.  Such  a  kind  of  interest  may,  no 
doubt,  exist  (2  Johns.  Rep. ,  1 76 ;  8  Johns.  Rep. , 
429) ;  but  this  is  not  of  that  description.  If 
the  witness  had  any  beneficial  interest  in  the 
subject  matter  of  the  suit,  this  release  would 
extinguish  it.  It  is  a  forced  construction  to 
consider  it  a  release  of  a  future  and  contingent 
interest  merely.  It  is  a  release  of  all  interest 
or  benefit  to  be  derived  from  that  suit,  and  in 
this  point  of  view  also  it  is  sufficient,  for  this 
is  the  only  interest  necessary  to  be  extinguish- 
ed. The  question  as  to  the  interest  of  a  wit- 
ness is,  whether  he  is  to  gain  or  lose  by  the 
event  of  the  cause.  A  release  technically 
operates  only  upon  a  present  interest ;  but  when 
there  is  a  present  right,  to  take  effect  infuturo, 
such  a  right  may  be  presently  released.  (Co. 
Litt.,  265  a.)  The  case  before  us  is  one 
of  that  description.  The  interest  of  the 
witness  was  a  present  subsisting  interest,  and 
the  reducing  it  to  possession  was  the  only  fut- 
ure contingency  attending  it. 

Thomas  was,  therefore,  a  competent  wit- 
ness, and  the  motion  for  a  new  trial  ought  to 
be  denied. 

Motion  denied. 

Cited  in— 9  Cow.,  633 ;  9  Wend.,  18 :  11  Barb.,  477  : 
14  Barb.,  287  :  38  Barb..  47. 


*GREENBY  T.  CHEEVERS.   [*12« 

Contract  fw  Sale  of  land — Prior  Morrgage — 
No  Ground  for  Rescinding  Contract. 

In  September,  1803,  A  contracted  to  sell  and  con- 
vey to  B  a  certain  piece  of  land,  for  which  B  was  to 
pay  $468,  $100  on  1st  January,  1805,  S100  on  the  1st 
January.  1806,  and  the  residue  in  two  years  there- 
after, and  the  deed  was  to  be  executed  when  one 
half  of  the  purchase  money  was  paid,  &c. 

At  the  time  of  the  contract  there  was  a  prior  mort- 
gage on  the  land  from  A  to  C,  dated  February,  IsSftJ, 
duly  registered  in  July.  1802,  for  securing  the  pay- 
ment of  a  sum  of  money  in  live  annual  installments. 
B  having  paid  to  A  §83  on  the  contract,  brought  an 
action  of  awumiwtt  to  recover  back  the  money,  on 
the  ground  of  fraud.  It  was  held,  that  the  mere 
fact  of  the  existence  of  the  mortgage  at  the  time  of 
the  contract  was  not  evidence  of  fraud,  so  as  to  va- 
cate the  agreement,  and  give  B  a  right  to  disaffirm 
it ;  for  it  might  be  that  A  would  have  puid  otf  the 
mortgage  before  the  time  when  he  was  to  convey 
to  B,  so  IIB  to  give  him  a  good  title.  And  B,  at  least 
ought  first  to  have  paid  one  half  of  the  purchase 
money,  and  put  himself  in  a  condition  to  demand  a 
deed,  before  he  charged  A  with  a  default. 

Citation— 8  Johns..  257. 

IN  error,  from  the  Court  of  Common  Pleas 
of  Jefferson  County.  The  plaintiff  below 
(Cheevcrs)  declared  in  a**in»j»<it,  for  money 
paid,  <YC.,  money  lent,  &c..  and  money  had 
and  received,  «fcc.  The  defendant  below  plead- 
ed non  n**iimp*it. 

At  the  trial  of  the  cause,  the  plaintiff  gave 
in  evidence  an  agreement,  daled  the  14th  of 
September,  1803,  by  which  Greenby  agreed  to 
sell  and  convey,  by  a  good  and  sufficient  deed 
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to  Cheevers,  a  certain  piece  of  land,  at  three  dol- 
lars per  acre,  if  Cheevers  should  do  and  per- 
form his  promise,  contained  in  the  same  agree- 
ment, which  was  to  pay  Greenby  four  hundred 
.sixty-eight  dollars  and  seventy-nine  cents,  to 
wit*  one  hundred  dollars  on  the  1st  January, 
1805,  and  one  hundred  dollars  on  the  1st  Janu- 
ary, 1806,  and  the  residue  in  two  annual  in- 
stallments ;  Greenby  agreed  to  give  the  deed  on  i 
the  payment  of  one  half  of  the  purchase ' 
money,  subject,  however,  to  a  mortgage  for 
the  security  of  the  remainder. 

The  plaintiff  also  gave  in  evidence  a  mort- 
gage, dated  22d  February,  1802.  and  registered 
23d  July,  1802,  from  Greenby,  Joseph  Wilcox, 
and  Elinu  Gillett,  to  Daniel  M'Cormick  and 
Charles  Smith,  which  covered  the  same  land, 
for  securing  the  payment  of  $7,620,  in  five  an- 
nual payments.  The  plaintiff  also  proved  that 
he  had,  at  different  times,  paid  to  the  defend- 
ant on  the  contract,  eighty-three  dollars  and 
thirty-six  cents  including  interest. 

On  this  evidence  the  defendant's  counsel 
moved  for  a  nonsuit,  which  was  overruled  by 
the  court  below,  who  were  of  opinion  that  the 
land  being  incumbered  by  the  mortgage  to 
M'Cormick  and  Smith,  the  plaintiff  had  a  right 
to  disaffirm  the  contract,  and  bring  this  action 
to  recover  back  the  money  he  had  paid  :  and 
that  the  evidence  should  go  to  the  jury,  to 
show  the  fraud  of  the  defendant.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff, 
for  eighty-three  dollars  and  thirty-six  cents. 

The  counsel  for  the  defendant  tendered  a 
bill  of  exceptions  to  the  opinion  of  the  court 
below,  on  which  the  writ  of  error  was  brought 
to  this  court. 

1 27*]     *The  case  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  The  mere  fact  of  the  existence 
of  the  mortgage  at  the  time  the  plaintiff  in 
error  entered  into  the  contract,  was  not  evi- 
dence of  fraud,  so  as  to  vacate  the  agreement. 
The  mortgage  was  upon  record  and  open  to 
the  knowledge  of  Cheevers.  Greenby  did  not 
agree  to  convey  until  one  half  of  the  purchase 
money  was  paid,  and  one  half  of  it  would  not 
be  due  and  payable  until  the  1st  of  May,  1806. 
By  that  time  the  mortgage  would  have  been 
due  and  payable,  and  it  is  to  be  presumed  that 
Greenby  would  then  have  put  himself  in  a 
capacity  to  convey  a  good  title.  He  was  care- 
.ful  not  to  contract  to  convey  until  the  arrival 
of  the  time  when  he  was  to  pay  up  the  mort- 
gage. If  Cheevers  had  waited  until  half  of  his 
purchase  money  was  due  and  had  then  offered 
to  pay  it  on  receiving  the  deed,  and  Greenby 
had  then  been  incapacitated  to  convey,  by  the 
outstanding  mortgage  which  he  haa  omitted 
to  redeem,  there  might  have  been  ground  to 
consider  the  contract  as  at  an  end,  and  re- 
scinded. But  Cheevers  had  paid  but  eighty- 
three  dollars  and  thirty-six  cents,  and  had 
never  put  himself  in  a  condition  to  demand  a 
deed,  nor  to  charge  Greenby  with  a  de- 
fault. The  case  has  no  analogy  to  that  of 
Van  Benthuysen  \ .  Grasper,  8  Johns.  Rep.,  257. 

The  plaintiff  below  showed  no  right  of  action, 
and  the  judgment  must  be  reversed. 

Cited  in— 14  Johns.,  364 ;  20  Johns.,  19,  27 ;  6  Cow., 
22;  17  Wend.,  378;  50  N.  Y.,  43;  8  Barb.,  134;  15 
Barb.,  364 ;  60  Mo.,  84. 
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LANSING  ».  PRENDERGAST. 

Discharge  Under  Insolvent  Act — Action  for  Bent 
Accruing  Subsequent  Thereto — Discharge,  no 
Bar. 

A  discharge  under  the  Insolvent  Act  is  no  bar  to 
an  action  on  an  express  covenant  to  pay  rent, 
brought  to  recover  rent  accruing  subsequent  to 
the  insolvent's  discharge. 

Citations-1  Johns.  Cos.,  73:  1  H.  BL,  433;  4  T.  R., 
94 ;  8  East,  318 ;  Doug.,  97 ;  7  T.  R.,  305 ;  Stat.  Geo.  I., 
ch.  31. 

THIS  was  an  action  of  covenant,  for  the  re- 
covery of  seven  years'  rent,  brought 
upon  a  durable  lease,  executed  by  the  plaintiff 
to  the  defendant  on  the  1st  day  of  March, 
1793,  for  a  lot  of  land  in  Lansingburgh,  in 
which  lease  the  yearly  rent  of  four  pounds 
was  reserved  to  be  paid  yearly  and  every  year, 
forever  thereafter ;  and  which  rent  the  de- 
fendant, his  executors  administrators  and  as- 
signs, expressly  covenanted  by  the  lease,  to 
pay  to  the  plaintiff,  his  heirs  and  assigns,  for- 
ever. The  plaintiff  in  his  declaration  averred 
that  there  was  due  from  the  defendant  the 
sum  of  twenty-eight  pounds  for  seven  years' 
rent  due  and  in  arrear,  on  the  first  day  of 
March,  1810. 

The  defendant  pleaded  non  eat  factum,  and 
gave  in  evidence  at  the  trial  (according  to  a 
notice  given  for  that  purpose)  a  discharge 
*obtained  under  the  Act  entitled  "An  [*128 
Act  for  Giving  Relief  in  Cases  of  Insolvency," 
dated  the  17th  day  of  October,  1801,  by  which 
the  defendant  was  discharged  from  all  debts 
up  the  date  of  the  discharge  ;  and  that  the  said 
lease  was  duly  assigned  among  other  property 
of  the  said  defendant,  to  his  assignees,  appoint- 
ed by  the  authority  of  the  act.  It  was  admitted 
on  the  trial  that  the  plaintiff,  on  the  10th  day 
of  September,  1810,  recovered  a  judgment 
against  the  defendant  before  a  justice  of  the 
peace  for  the  sum  of  twenty  dollars  for  two 

S;ars'  rent,  due  on  the  lease,  the  1st  day  of 
arch,  1803. 

The  cause  was  tried  at  the  Albany  Circuit  in 
October,  1811,  and  a  verdict  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
the  above  case,  which  was  submitted  to  the 
court  without  argument. 

Per  Curiam.  There  is  no  distinguishing 
this  case,  in  principle,  from  that  of  Frost  v. 
Carter,  1  Johns.  Cas.,  73.  The  rent  now  sued 
for  had  not  accrued  at  the  time  of  the  dis- 
charge. Rent  afterwards  to  accrue  and  grow 
due  could  not,  in  any  sense,  be  considered  as 
a  present  debt,  at  the  time  of  the  insolvent's 
assignment,  and  for  which  the  plaintiff  might 
have  become  a  petitioning  creditor.  It  must 
be  debitum  in  presenti,  though  it  be  solvendum 
infuturo.  A  discharge  under  the  English  acts 
of  bankruptcy,  or  of  insolvency,  has  never 
been  considered  as  a  bar  to  an  action  of  cove- 
nant on  an  express  covenant  to  pay  rent.  (1 
H.  Bl.,  433  ;  4  Term  Rep.,  94  ;  Auriol  v.  Mills, 
8  East,  318  ;  S.  P.,  Cotterel  v.  Hooke,  Doug., 
•97  ;  Mark*  v.  Upton,  7  Term  Rep.,  305.)  The 
words  of  the  Bankrupt  Act  of  7  Geo.  I.,  ch. 
31 ,  are  nearly  the  same  as  those  in  our  insol- 
vent law.  The  recovery  before  the  justice 
was  no  bar  to  rent  not  included  in  that 
suit.  Each  sum  of  annual  rent  was  a  distinct 
debt. 
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Judgment  for  the  plaintiff. 

Cited  in— 5  Cow.,  278 ;  8  Cow.,  437  ;  4  Denio,  575 ;  6 
Johns.  Ch..  66,  286 ;  7  Bank.  Beg.,  30;  11  Bank.  Keg., 
274 ;  12  Bank.  Reg.,  559. 


129*]   *JACKSON,    ex    dem.   LIMEKICK 

ET     AL., 

V. 

VOORHIS. 

Money  Loaned  on  Mortgage  by  Loan  Officers — 
Default  in  Payment  of  Interest — Equity  of 
Redemption —  When  Lost. 

Where  money  is  loaned  on  mortgage  by  the  loan 
officers,  pursuant  to  the  Act  of  14th  March,  1793 
(sess.  15,  ch.  25),  after  a  default  of  payment  of  inter- 
est by  the  mortgagee,  for  22  days  after  the  same  is 
payable,  all  equity  of  redemption  is  forever  fore- 
closed, ipso facto,  by  such  default;  and  the  loan 
officers  become  vested  with  an  absolute  and  inde- 
feasable  estate  in  the  land,  so  that  this  court  can- 
not regard  any  estate  as  existing  in  the  mort- 
gagor. 

Citation— Act  March  14, 1792. 

rPHISwas  an  action  of  ejectment.  The  cause 
-L  was  tried  at  the  Greene  Circuit  in  1811,  be- 
fore Mr.  Justice  Spencer.  The  plaintiff  proved 
that  Mary  Limerick,  one  of  the  lessors,  was 
the  widow,  and  the  other  lessor,  the  infant 
daughter  of  Isaac  Limerick,  deceased,  who 
owned  the  premises  in  question,  at  the  time  of 
his  decease,  and  that  the  defendant  took  pos- 
session after  his  death. 

The  defendant  produced  a  mortgage  from 
Joseph  Adams,  under  whom  Isaac  Limerick 
claimed,  of  the  premises  in  question,  in  Sep- 
tember, 1810,  to  the  loan  officers  of  the  County 
of  Albany,  to  secure  the  payment  of  two  hun- 
dred pounds,  which  contained  a  covenant,  on 
the  part  of  Adams,  that  he,  his  heirs  and  as- 
signs, should  be  absolutely  barred  from  all 
equity  of  redemption,  after  twenty-two  days 
'after  "failure  of  the  payment  of  the  interest. 
It  was  proved  that  the  interest  which  fell  due 
on  the  first  Tuesday  of  May,  1810,  not  being 
paid,  the  premises  were  advertised,  under  the 
Act  of  the  Legislature  passed  the  14th  March, 
1792  (sess.  15,  ch.  25),  and  sold  to  Thomas 
Limerick,  in  September,  1810.  This  evidence 
was  objected  to,  as  arising  after  issue  joined, 
and  ought,  therefore,  to  have  been  pleaded 
puts  dari-ien  continuance,  but  the  judge  over- 
ruled the  objection.  The  counsel  for  the  de- 
fendant then  objected  to  the  sufficiency  of  the 
evidence,  because  it  did  not  appear  that  the 
loan  officers,  in  their  advertisement  of  the 
sale,  had  pursued  the  directions  of  the  act, 
but  the  judge  overruled  the  objection,  and 
directed  the  jury  to  find  a  verdict  for  the  de- 
fendant, and  the  jury  found  a  verdict  accord- 
ingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Cnriam.  At  the  commencement  of  the 
suit  then-  was  a  full  and  perfect  title  existing 
in  the  loan  officers.  The  thirteenth  section  of 
the  Act  of  the  14th  March,  171)2  (Laws,  Vol. 
II.,  p.  288)  is  decisive  and  will  not  permit  the 
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court  to  regard  any  estate  as  existing  in  the 
mortgagor,  after  a  default  of  twenty-two  days 
from  the  first  Tuesday  in  May  to  pay  the  in- 
terest ;  for  the  statute  declares  "  that  the  loan 
officer  shall  then  be  seised  of  an  absolute  in- 
defeasible estate  in  the  land  so  mortgaged. 
&c.,  and  the  mortgagor  shall  be  *utter-[*13O 
ly  foreclosed  and  barred  of  all  equity  of  re- 
demption of  the  mortgaged  promises,"  &c. 
The  default  amounted,  ipso  facto,  to  an  abso- 
lute foreclosure,  and  consequently  a  complete 
title  existed  out  of  the  lessors,  at  the  com- 
mencement of  the  suit. 

Judgment  for  the  defendant. 

Cited  in— 14  Johns.,  360 ;  8  Cow.,  52 ;  8  Wend..  658 ; 
3  Johns.  Ch.,  338 ;  3  Paige,  394 ;  5  N.  Y.,  149 ;  18  N.  Y., 
145;  6  Barb.,  39. 


SPENCER  v.  TABELE. 

Practice — Pleading —  Unnecessary    Recitals. 

Where  the  defendant,  in  an  action  for  a  libel,  in 
his  plea  set  forth,  in  licec  verba,  two  declarations 
by  the  plaintiff  in  two  other  actions,  the  court 
ordered  them  to  be  struck  out,  as  being  an  oppres- 
sive incumbrance  on  the  record. 

MR.   PARKER,  in  behalf  of  the  plaintiff, 
moved  to  strike  out  of  the  defendant's 
plea,  in  this  cause,  which  was  an  action  for  a 
libel,  all  such  parts  of  the  plea  as  were  a  re- 
cital of  the  declarations  in  the  cause  of  Spen- 
cer v.  Gould,  and  in  Spencer  v.  Ward,  in  this 
court. 
Mr.  Foot,  contra. 

Per  Curium.  The  two  declarations  set  forth, 
in  htec  verba,  in  the  plea,  are  unnecessary  and 
superfluous,  and  oppressively  incumber  the 
record.  They  ought,  therefore, "to  be  struck 
out,  with  costs  of  this  motion. 

Motion  granted. 
Cited  in— 15  Barb.,  530. 


FIELD  v.  M'VICKAR. 

Attfichment  —  Concealed    Debtor  —  Practice  — 
Poirer  of  Justice  of  Pence — Costs. 

Where  an  attachment  against  a  concealed  debtor 

i  is  issued  by  a  justice  of  the  peace,  and  proceedings 

are  regular,  the  justice  cannot  supersede  the  at- 

i  tachment,  but  must,  on  the  return  tnereof,  proceed 

:  to  hear  the  cause,  as  on  any  other  process. 

If  a  justice  allows  fees  for  subp<enas  on   more 
]  than    four    witnesses,  the  Judgment    will    be  re- 
versed. 

IN  error,  on  ceriiorari  from  a  justice's  court. 
M'Vickar  sued  out  an  attachment  before 
the  justice  against  Field  of  Cocksackie,  in  the 
'  County  of  Greene,  as  a  debtor  concealed  with- 
in the  county,  with  intent  to  defraud  his  cred- 
itors, and  to  avoid  process,  CY.C.  The  attach- 
ment was  regularly  issued.  On  its  return 
both  parties  appeared,  and  Field  pleaded  in 
abatement,  that  before  and  at  the  time  of  issu- 
ing the  attachment,  lie  resided  in  Cocksackie. 
and  had  not  departed  nor  was  he  about  to  de- 
part from  the  county,  nor  did  he  conceal  him- 
self within  the  same,  with  intent  to  defraud 
his  creditors,  &c. ,  or  to  avoid  process,  Ac. 
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The  plaintiff  demurred  to  the  plea,  which 
was  overruled  by  the  justice,  and  Field  then 
left  the  court  without  makiug  any  further  de- 
fense. The  plaintiff  having  proved  his  de- 
mand, the  justice  gave  judgment  for  five  dol- 
lars and  the  costs  of  suit,  in  which  were  in- 
cluded five  subpoenas  and  fees  of  the  consta- 
ble for  serving  them. 

131*]  *Itwas  objected,  1.  That  the  pleas 
in  abatement  were  sufficient.  2.  That  the 
costs  of  five  writs  of  subpoena  ought  not  to 
have  been  allowed. 

Per  Curiam.  The  first  objection  cannot 
prevail.  If  the  proceedings  on  the  attach- 
ment were  regular,  which  is  not  questioned  in 
this  case,  the  justice  had  no  power  to  super- 
sede the  attachment,  but  must,  on  the  return 
thereof,  proceed  to  hear  the  cause,  as  on  any 
other  process. 

The  allowance  of  fees  for  serving  subpoenas 
on  more  than  four  witnesses  is  prohibited  by 
the  proviso  in  the  twenty-fourth  section  of  the 
act.  We  could  wish  to  get  over  this  objec- 
tion, as  the  difference  is  only  twelve  cents  and 
a  half  ;  but  it  is  insurmountable.  The  judg- 
ment must,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 31  Barb.,  670;  5  How.  Pr..  387  :  8  How. 
Pr.,  102 ;  17  How.  Pr.,  560 ;  9  Abb.  Pr.,  197 ;  Co.  R.  N. 
S.,  50. 


SIMPSON  t.  GRIFFIN. 

Promissory  Note — Costa  Against  Maker  of  Suit 
Against  Payee  by  Indorsee. 

The  payee  indorser  of  a  note,  who  has  been  sued 
by  the  indorsee,  in  default  of  the  maker,  cannot 
compel  the  maker  to  pay  the  costs  of  such  suit.  The 
maker  is  liable  to  the  payee  for  the  amount  of  the 
note  only. 

IN  error,  on  certwrnri  from  a  justice's  court. 
Griffin  sued  Simpson  before  the  justice, 
and  declared  for  money  had  and  received  to 
his  use.  and  for  money  lent.  The  defendant 
pleaded  non  assumpsit.  The  plaintiff  proved 
that  he  had  been  sued  as  indorser  of  a  note 
drawn  by  the  defendant,  and  had  been  obliged 
to  pay,  besides  the  amount  of  the  note,  nine- 
teen dollars,  costs  of  suit.  The  taxed  bill  was 
produced  to  the  justice,  who  gave  judgment 
for  the  plaintiff  for  the  amount. 

Per  Curiam.  If  the  indorser  of  a  note  be 
duly  fixed  he  ought  to  pay  it,  without  waiting 
to  be  sued  ;  but  if  he  finds  it  more  convenient 
to  delay  taking  up  the  note,  until  he  is  prose- 
cuted to  judgment  and  execution,  the  drawer 
ought  not  to  pay  for  that  convenience.  It  is 
his  own  fault  or  misfortune  that  subjects  him 
to  costs,  and  he  cannot  resort  to  the  drawer 
for  indemnity  against  those  costs.  The  mere 
fact  of  drawing  the  note  does  not  imply  a 
promise  to  save  the  payee  harmless  from  all 
costs  and  charges  that  he  may  be  subjected  to 
as  indorser.  There  must  be  a  special  promise 
to  save  harmless,  before  the  payee  can  call 
132*]  upon  the  *drawer  for  costs  accrued  by 
the  default  of  the  payee  himself.  As  payee, 
lie  can  only  look  up  to  the  drawer  for  the 
700 


amount  of    the  note.     The    judgment  must, 
therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 12  Wend.,  117  ;  3  Barb.,  643 ;  5  Barb.,  463  : 
15  Barb.,  365  ;  4  How.  Pr..  162. 


BLISS  T.  BALL. 

S(ile — Dormant  Execution  Cannot  Defeat  Bona 
Fide  Sale  by  Debtor. 

A  fl.  fa.  was  issued  the  14th  April,  1810,  ajrainst 
A,  and  was  delivered  to  the  sheriff,  and  in  April, 
1811,  B  purchased  a  cow  of  A  Ixma  fide,  without  any 
intent  to  defeat  the  execution,  which  lay  dormant 
in  the  hands  of  the  sheriff,  until  the  25th  May,  1811, 
when  he  took  and  sold  the  cow ;  it  was  held,  that 
there  being:  no  evidence  of  an  actual  levy  by  the 
sheriff  on  the  goods  and  chattels  of  A,  the  sale  to  B 
was  valid,  and  not  barred  by  the  execution. 

Citation— 8  Johns.,  452. 

IN  error,  on  certforari  f rom  a  justice's  court. 
Ball  sued  Bliss  before  the  justice,  in  tres- 
pass quare  clausum  fregit.  for  breaking  his 
close  and  taking  away  and  converting  to.  his 
own  use  a  brindled  cow.  The  defendant 
pleaded  not  guilty,  and  also  that,  under  a  writ 
of  fieri  facias  issued  out  of  the  Court  of  Com- 
mon Pleas  of  Lewis  County,  at  the  suit  of 
Nash  against  Morton,  he,  as  deputy-sheriff, 
took  and  sold  the  cow  as  the  property  of  Mor- 
ton. At  the  trial  before  the  justice  it  appeared 
in  evidence  that  Bliss  did  take  the  cow  from 
the  possession  of  Ball,  who  had  purchased  the 
cow  at  a  fair  price,  of  Morton.  The  cow  was  sold 
by  the  defendant  at  auction,  on  the  execution 
against  Morton,  on  the  25th  May,  1811.  The 
fl.  fa.  issued  the  14th  April,"  1810,  on  a 
judgment  of  May  Term,  1809.  The  cow  be- 
longed to  Morton  at  the  time  the  execution 
issued,  and  continued  his  property  until  pur- 
chased by  Ball,  in  April,  1811.  The  defend- 
ant proved  that  in  1810  Morton  had  two  cows, 
and  that  he  sold  one  of  them  in  November, ' 
1811,  to  one  Searl.  The  defendant  delayed 
selling  on  the  execution  because  he  was  in- 
structed that  a  compromise  was  pending.  The 
defendant  admitted  that  he  knew  of  the  judsr- 
ment  and  execution  when  he  purchased  the 
cow.  The  justice  gave  judgment  for  the 
plaintiff. 

Per  Curiam.  There  is  no  evidence  of  an 
actual  and  specific  levy  on  the  cow  in  ques- 
tion, by  the  deputy-sheriff,  during  one  year 
after  the  execution  came  into  his  hands.  The 
execution  was  issued  in  April,  1810,  and  the 
plaintiff  below  purchased  the  cow  of  Morton 
in  April,  1811,  and  during  the  year  1810  Mor- 
ton owned  two  cows.  There  is  no  ground  for 
an  inference  that  Ball  purchased  the  cow  with 
any  fraudulent  intent,  or  for  the  purpose  of 
defeating  the  execution.  He  gave  a  fair  price, 
and  the  question  is,  shall  the  simple  fact  of  an 
execution,  lying  dormant  in  the  sheriff's 
hands  for  a  year,  and  without  evidence  of 
*anything  like  an  actual  levy  on  the  [*133 
chattels,  by  taking  an  inventory,  by  designa- 
tion or  otherwise,  bar  a  sale  of  a  specific 
chattel  by  the  debtor  ?  To  carry  the  lien  so 
far,  would  be  a  very  inconvenient  check  to  the 
circulation  of  property.  (8  Johns.  Rep.,  452.) 
Though  the  delay  on  the  part  of  the  sheriff 
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may  have  been  by  agreement  of  the  parties  to 
the  execution,  and  without  any  fraudulent  in- 
tent on  their  part,  yet  third  persons  have  a 
right  to  presume  the  execution  satisfied,  or  as 
expired,  unless  the  knowledge  of  an  actual 
seizure  be  brought  home  to  the  purchaser. 
Here  is  no  proof  that  any  seizure  was  ever 
made  ;  and  upon  the  whole,  the  judgment  be- 
low ought  to  be  affirmed. 

Judgment  affirmed. 

Distinguished— 19  Johns.,  347. 
Cited  in— 12  Johns.,  407  ;  16  Johns.,  289 ;  23  Wend., 
493. 


POWERS  v.  LOCKWOOD. 

Practice  in  Justice's  Court — Issue  Joined — Ad- 
journment on  Motion  of  Party — Application 
for  Second  Adjournment  by  Same  Party — Ab- 
sence of  Material  Witness — Requisites  of  Affi- 
davit. 

After  issue  joined  in  a  cause,  before  a  justice  of 
the  peace,  the  defendant  obtained  an  adjournment 
for  seven  days,  and  on  the  return  of  the  venire  at 
the  day  appointed  for  trial,  he  again  moved  for  an 
adjournment,  on  account  of  the  absence  of  a  ma- 
terial witness,  and  offered  the  requisite  security ; 
it  was  held  that  he  was  not  entitled  to  a  second  ad- 
journment, on  the  usual  affidavit,  without  showing 
diligence  to  procure  the  witnesses,  after  the  first 
adjournment,  or  some  reason,  to  the  satisfaction  of 
the  court,  for  his  neglect  to  do  so. 

Citation— 2  Johns.,  383. 

IN  error,  on  certiorari  from  a  justice's  court. 
Lockwood  brought  an  action  against  Pow- 
ers, before  the  justice,  for  that  the  dog  of 
Powers  had  killed  a  calf  belonging  to  the 
plaintiff.  Issue  was  joined,  and  the  cause  was 
then  adjourned,  on  the  motion  of  the  defend- 
ant, from  the  2d  to  the  9th  of  December,  and 
a  jury  was  summoned  at  the  request  of  the 
plaintiff.  After  the  parties  had  appeared  on 
the  return  of  the  venire,  the  defendant's  attor- 
ney moved  for  an  adjournment,  on  the  ground 
of  the  absence  of  Jonathan  Howard  and  an- 
other material  witness,  and  offered  to  make 
the  requisite  oath  and  give  the  security.  This 
application  was  made  after  some  dispute  about 
the  right  of  the  plaintiff  to  appear  by  attorney, 
and  after  the  defendant  had  said  that  he  want- 
ed one  Parker,  as  a  witness,  who  soon  after 
appeared.  The  motion  was  denied  by  the 
justice.  Evidence  was  then  given  on  the  part 
of  the  plaintiff.  The  jury  found  a  verdict  for 
the  plaintiff,  on  which  the  justice  gave  judg- 
ment. 

Per  Curiam.  The  only  question  in  this 
case  is,  whether  the  defendant  made  his  ap- 
plication in  season.  One  adjournment  had 
already  been  made,  at  his  request,  after  issue 
was  joined.  It  does  not  appear  that  during 
the  period  of  that  adjournment  the  defendant 
took  any  steps  to  procure  the  attendance  of  the 
witnesses  he  afterwards  alleged  that  lie  wanted. 
This  application  must  be  made  in  due  season. 
It  would  clearly  be  too  late  if  it  was  not  made 
134*1  *until  the  jury  had  been  sworn,  and 
the  plaintiff  had  entered  upon  his  proof. 
There  must  be  some  reasonable  limitation  to 
the  time  of  the  application,  and  of  which  tin- 
court  is  to  judge.  After  one  adjournment  at 
the  request  of  the  defendant,  to  enable  him  to 
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prepare  for  trial,  it  would  be  vexatious  to  al- 
low him  another,  on  the  usual  affidavit,  and 
without  showing  any  diligence  in  the  mean 
time.  The  first  adjournment  prayed  for  by 
the  defendant  was  for  time  to  prepare  for  trial, 
and  was  a  substitute  for  an  adjournment  on 
affidavit  and  security.  Both  the  witnesses 
whose  names  were  given  by  the  defendant 
lived  within  four  miles  of  the  court.  The  de- 
fendant is  always  entitled,  as  of  right,  to  one 
adjournment,  to  procure  testimony,  on  -mak- 
ing the  requisite  oath  ;  but  if  he  neglects  to 
take  out  subpoenas,  or  make  any  effort  to  pro- 
cure his  witnesses  after  issue  joined,  and  after 
an  adjournment  on  his  own  motion,  he  ought 
not,  in  reason  and  justice,  to  be  entitled  to  a 
further  adjournment,  without  some  special 
cause  shown  for  the  non-attendance  of  his 
witnesses,  or  for  the  adjournment.  On  the 
adjourned  day,  after  issue,  the  plaintiff  is  sup- 
posed to  appear  with  his  proof,  and  the  jury 
to  appear  upon  the  venire,  and  it  would  be  an 
abuse  for  the  defendant  to  be  entitled,  as  of 
course,  to  another  adjournment  to  procure  his 
testimony,  without  having  taken  any  one  step 
towards  it  in  the  mean  time,  or  shown  any 
one  reason  why  he  has  omitted  to  do  it.  The 
statute  could  not  have  intended  to  help  a 
party  in  his  willful  negligence.  In  the  case 
of  Easton  v.  Coe,  2  Johns.  Rep.,  383,  it  was  to 
be  presumed  efforts  had  been  made,  during 
the  first  adjournment,  to  procure  the  witness, 
for  it  appeared,  on  the  second  application,  that 
the  witness  lived  out  of  the  county.  It  was 
assumed  in  that  case  that  the  application  was 
made  without  any  imputable  neglect,  for  none 
appeared  or  was  pretended ;  but  here  the  court 
cannot  avoid  seeing  that  the  application  was 
founded  on  gross  neglect,  and  it  was,  there- 
fore, properly  overruled,  as  too  late,  without 
some  special  cause  shown. 

Judgment  affirmed. 

Cited  in-9  Johns.,    137,  365;   11  Johns.,  442;    13 
Johns.,  462;  2  Cow.,  425. 


•M'INSTRY  v.  TANNER.     [*135 

Certiorari  from  Justice's  Court — Objections  that 
Proceedings  were  Coram  Non  Judice — Acts  of 
Officers  De  Facto—  When  Goods  may  Remain 
in  Hands  of  Original  Oicner. 

On  the  return  to  a  certiorari,  the  court  will  not 
admit  the  objection  that  the  justice  was  a  priest,  or 
minister  of  the  gospel,  and  that  the  proceedings 
were,  therefore,  cora/n  non  jiulice,  but  will  presume 
that  the  justice  acted  under  a  regular  commission. 

The  acts  of  officers  de  facto  are  valid,  as  respects 
the  public  and  the  rights  of  third  persons. 

Where  the  parties  do  not  stand  in  the  relation  of 
debtor  and  creditor,  and  the  object  is  not  to  defeat 
creditors,  goods  may  be  left  in  the  hands  of  the 
original  owner,  without  its  being  considered  fraud- 
ulent. 

Citations— 8  Johns.,  435 :  2  Bos.  &  P.,  59. 

IN  error,  on  certiorari  from  a  justice's  court. 
Tanner  brought  an  action  of  trover  against 
M'Instry   for  a  chest  of  tools.     The  cause  was 
tried  by  a  jury.      In  the  autumn  of  1807  the 
chest  of  tools,  which  was  the  property  of  one 
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Andross,  were  sold  at  public  auction,  under 
an  execution,  and  purchased  by  one  Bartholo 
mew,  who,  soon  afterwards,  sold  them  to 
Tanner  for  nine  dollars,  which  was  less  than 
their  value.  Tanner  lent  and  delivered  them 
to  Andross,  who  continued  in  the  possession 
of  them  until  they  were  taken  by  virtue  of  an 
execution  in  favor  of  M'Instry  against  An 
dross,  in  the  spring  of  1809,  and  sold. 

It  appeared  that  the  goods  were  purchasec 
by  Tanner  at  the  request  of  Andross,  anc 
were  delivered  to  him  to  use,  without  any 
stipulated  consideration  or  any  limitation  o: 
time.  There  was  an  unsettled  account  be 
tween  them.  Andross,  who  was  a  witness, 
testified  that  the  goods  were  not  sold  to  him 
by  Tanner,  nor  was  there  any  secret  or  im 
plied  trust  between  them.  A  witness  for  the 
defendant  below  stated  that  Andross  had  saic 
the  chest  of  tools  was  his  property. 

The  jury  found  a  verdict  for  the  plaintiff, 
on  which  the  justice  gave  judgment.  The 
plaintiff  in  error  made  two  objections :  1. 
That  the  justice  was  a  minister  of  the  gospel. 
2.  That  the  verdict  was  against  evidence. 

The  justice,  in  his  return,  stated  that  he  was 
not  a  priest,  or  minister  of  the  gospel. 

Per  Curiam.  There  is  no  ground  for  the 
objection  that  the  proceedings  before  the  jus- 
tice were  coram  non  judice,  because  he  was  a 
priest,  or  minister  of  the  gospel.  It  was  not 
true  in  point  of  fact  ;  for  the  allegation  is  ex- 
pressly contradicted  in  the  return,  and  if  it 
were  not  so,  it  might  well  be  questioned 
whether  the  court  could  take  notice  of  such  an 
objection,  in  this  way,  since  we  are  to  intend 
that  the  justice  acted  under  a  regular  commis- 
sion ;  and  he  has  not  been  put  to  answer  for 
an  unconstitutional  exercise  of  power.  The 
acts  of  officers  de  facto  are  often  valid,  as  far 
as  they  concern  the  public  and  the  rights  of 
third  persons.  The  only  real  question  in  the 
case  is,  whether  the  law  arising  upon  the  facts 
would  warrant  the  verdict.  There  were  cir- 
136*]  cumstances  *in  this  case  from  which 
a  jury  might  have  inferred  a  fraudulent  col- 
lusion between  Tanner  and  Andross,  to  cover 
this  property  ;  but  the  jury  have  drawn  a  dif- 
ferent conclusion,  and  the  case  is  not  so  strong 
as  to  warrant  an  interference  with  their  ver- 
dict. There  are  cases  in  which  goods  may  be 
safely  left  with  the  original  owner,  as  was  in- 
timated in  the  case  of  Putnam  v.  Wiley,  8 
Johns.  Rep.,  435,  and  as  was  decided  in  the 
case  of  Kidd  v.  Rawlinson,  2  B.  &  P.,  59. 
That  decision  seems  to  confine  the  case  to  in- 
stances in  which  the  parties  do  not  stand  in 
the  relation  of  debtor  and  creditor  ;  and  where, 
of  course,  there  could  not  have  been  any  ob- 
ject to  defeat  other  creditors,  and  where  the 
goods  were  lent  for  a  temporary,  benevolent 
and  honest  purpose.  The  jury  must  have 
considered  this  case  as  coming  within  that 
principle  ;  and,  upon  the  whole,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 24  Wend.,  140 ;  14  Barb.,  287. 

De  facto  officers  acts  valid  as  to  third  persons.  Cited 
in— 5  Wend.,  233 :  24  Wend.,  527 :  5  Hill,  630 ;  3  Denio, 
396 :  8  Paige.  429 :  76  N.  Y.,  231 ;  6  Hun,  138  ;  35  Barb., 
548 ;  38  Barb.,  60 :  45  Barb.,  459 ;  15  How.  Pr.,  477 ;  30 
How.  Pr.,  420 ;  6  Abb.  Pr.,  234 ;  6  Abb.  N.  C.,  195 ;  16 
Peters,  85 ;  McCall,  433 ;  10  Mich..  357  ;  38  Mo.,  331. 
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notice  to  repair  is  suffi- 


Justice'n  Court— Practice— Two  Adjournments 
on  Motion  of  Deft—  WJutt  Waives  Objection- 
Fence-  Viewers —  When  Decision  of,  not  Requi- 
site— Costs — Notice  to  Repair — Proof  of  Deed 
Evidence. 

Where  after  issue  joined,  the  cause  was  adjourned, 
at  the  request  of  the  defendant,  and  at  his  request, 
a  second  adjournment  was  granted,  on  account  of 
the  absence  of  material  witnesses,  it  was  held  that 
any  objection  to  such  adjournment  was  waived  by 
the  plaintiff's  appearing  at  the  day  and  going  to 
trial  on  the  merits. 

The  decision  of  fence-viewers,  as  to  the  propor- 
tion of  fence  of  each  party,  is  not  requisite,  if 
there  is  no  dispute  between  them;  nor  are  the 
fence-viewers,  in  such  case,  to  settle  the  costs  and 
expenses  of  repairing  the  fence. 

Parol  proof  of  a  written  notice 
cient. 

A  deed  cannot  be  proved  by  the  grantee,  with- 
out accounting  for  the  absence  of  the  subscribing 
witnesses. 

Citations— 9  Johns.,  133;  7  Johns..  381;  3  Cai.,  174. 

IN    ERROR,  on   certiorari  from  a  justice's 
court. 

Carleton  brought  an  action  against  Will- 
oughby,  for  work  and  labor  in  putting  up  a 
fence,  being  the  division  fence  between  their 
lands,  and  the  proportion  belonging  to  Will- 
oughby,  which  he  had  neglected  to  mend,  for 
more  than  a  month  after  request.  Plea,  the 
general  issue,  and  set-off.  The  justice  ad- 
journed the  cause,  at  the  request  of  the  de- 
fendant, to  the  1st  January,  when  the  parties 
appeared  ;  and  the  plaintiff  requested  an  ad- 
journment, on  account  of  the  non-attendance 
of  a  witness  who  had  been  subpoenaed.  The 
defendant  objected,  but  the  justice  granted 
the  adjournment,  on  the  plaintiff's  oath,  and 
giving  security.  There  was  a  trial  by  jury. 
The  justice  ruled  that  it  was  not  necessary  for 
Carleton  to  show  that  the  proportions  of  the 
fence  to  each  party  had  been  settled  by  fence- 
viewers,  because  it  did  not  appear  that  any 
dispute  had  arisen.  He  also  decided  that  it 
was  not  requisite  that  the  costs  and  expenses 
of  the  fence  should  be  settled  by  the  fence- 
viewers,  but  might  be  proved  by  witnesses. 
The  justice  *also  admitted  parol  proof  [*137 
of  a  written  request  given  to  the  defendant 
for  a  month,  to  mend  the  fence,  though  no 
notice  had  been  given  to  produce  the  writing. 
The  defendant,  Willoughby,  offered  to  prove 
that  he  had  sold  the  land  adjoining  the  land  of 
the  plaintiff,  at  the  time  of  the  notice,  and 
produced  the  deed,  and  the  grantee,  to  prove 
but  the  justice  ruled  that  the  subscribing 
witness  was  necessary,  and  the  evidence  of- 
rered  was  rejected.  The  jurv  found  a  verdict 
for  the  plaintiff,  for  seven  dollars,  on  which 
he  justice  gave  judgment. 

Pel'  Curiam.  There  is  no  well  founded  ob- 
ection  to  the  judgment  below.  1.  Whatever 
objection  there  might  have  been  to  the  second 
adjournment,  on  the  strict  construction  of  the 
act,  the  granting  it  was  reasonable  and  just, 
under  the  circumstances  of  the  case  (See  Pow- 
ers v.  Lockwood,  ante,  p.  133),  and  the  ob- 
ection  was  waived  by  the  appearance  of  the 
defendant,  afterwards,  on  the  day  of  adjourn- 
ment and  going  to  trial  on  the  merits.  This 
cured  the  irregularity,  according  to  the  case 
of  Dunham  v.  Heyden,  1  Johns.  Rep.,  381. 
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2.  The  justice  was  correct  in  ruling  that  a 
decision    of  the    fence-viewers,   as    to    each 
party's  proportion  of  the  fence,  was  not  req- 
uisite, if  no  dispute  existed  as  to  the  propor- 
tions ;  nor  were  the  costs  and  expenses  of  re- 
pairing the  fence  to  be  settled,  in  this  case,  by 
the  fence-viewers. 

3.  The  admission  of  parol  proof  of  the  writ- 
ten notice  to  the  defendant  to  repair,  was  also 
correct.      (Toioer  v.  Wilson,  3  Caines'  Rep., 
174.) 

4.  The  defendant  was  not  entitled  to  prove 
his  deed  by  the  grantee,  without  accounting 
for  the  absence  of  the  subscribing  witnesses. 
The  grantee  had  the  strongest  interest  in  the 
question  to  be  put ;  and  it  showed  the  danger 
of  departing  from  the  general  rule,  as  to  the 
proof  of  deeds. 

Judgment  affirmed. 

Cited   in— 3  Hill,  181,  500;  6  Hill,  306;  21  Barb.,  159; 
35  Barb.,  50 :  1  Sand.,  613. 


138*] 


*WARD  v.  AMES. 


Seaman  Compelled  to  Leave  Shipby  Cruel  Treat- 
ment— Recovery  of  Full  Wages. 

If,  during  a  voyage,  a  seaman  is  compelled  to 
leave  the  ship,  on  account  of  ill  usage  and  cruel 
treatment  by  the  master,  or  through  his  agency,  and 
for  fear  of  his  personal  safety,  it  is  not  a  case  of 
voluntary  desertion,  and  he  is  entitled  to  recover 
his  full  wages  for  the  whole  voyage. 

Citations— Abbot,  p.  4,  ch.  2,  sec.  1;  Pothier, 
Louage  des  Matelote,  n.,  206 ;  Laws  of  the  Hanse 
Towns,  art.  42;  2  Pet.  Adm.  Dec.,  430;  1  Id.,  176, 
note. 

IN  ERROR,  on  certiorari  from  the  Justice's 
Court  of  the  City  of  New  York. 
Ames  brought  an  action  of  a&tumpsit  in  the 
court  below,  against  Ward,  as  master  of  the 
ship  Margaret,  to  recover  his  wages  as  a  sea- 
man on  board  of  the  said  ship,  on  a  voyage 
from  New  York  to  Cadiz,  and  back  to  New 
York.  The  defendant  pleaded  non  assumpsit, 
and  that  the  plaintiff  had  forfeited  his  wages 
by  desertion.  The  plaintiff  had  signed  the 
articles,  in  the  usual  form,  for  the  voyage,  and 
performed  his  dutv  as  a  seaman  on  board  the 
ship,  until  the  22d  February,  1810,  when  the 
ship  was  lying  in  the  harbor  of  Cadiz.  The 
plaintiff  was  ordered  by  the  mate  to  strap  a 
block,  and  while  doing  it,  was  asked  bv  the 
mate  why  he  did  not  tar  the  rope,  and  was 
answered  that  he  had  done  so  :  the  mate  then 
struck  the  plaintiff  violently  and  repeatedly. 
He  knocked  him  down  several  times,  and  beat 
him  in  a  cruel  and  unjustifiable  manner.  The 
plaintiff,  after  he  had  been  so  treated,  struck 
the  mate  with  a  marling  spike,  and  cut  his 
head.  The  defendant  was  on  the  quarter-deck 
during  the  time,  but  did  not  interfere  until  ! 
after  the  plaintiff  struck  the  mate,  when  he  j 
came  up  and  struck  the  plaintiff.  The  mate 
went  on  board  a  British  ship-of-war  lying  in 
the  harbor,  and  had  the  wound  in  his  head 
dressed,  and  shortly  after,  a  midshipman  with 
a  boat's  crew  came  from  the  British  ship  on 
board  the  Margaret,  and  demanded  the  plaint- 
iff. The  midshipman  was  invited  into  the ! 
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cabin  by  the  defendant,  who  permitted  the 
British  seamen  to  search  for  the  plaintiff,  who 
kept  concealed  and  was  not  found.  The  visit 
and  search  for  the  plaintiff,  by  the  British  offi- 
cer and  men,  was  twice  repeated,  without  any 
opposition  on  the  part  of  the  defendant  ;  and 
the  plaintiff  concealed  himself  each  time,  so 
as  to  avoid  discovery.  On  the  night  of  the 
22d  February,  the  plaintiff  left  the  Margaret, 
and  got  on  board  of  another  American  vessel, 
and  worked  his  passage  home,  without  wages, 
and  arrived  in  New  York  the  May  follow- 
ing. 

The  court  below  gave  judgment  for  the 
plaintiff,  for  the  whole  amount  of  his  wages, 
being  eighty  dollars. 

Per  Curiam.  The  question  arising  on  this 
case  is,  whether  the  plaintiff  below  was  not 
compelled  to  leave  the  ship,  and  actually 
*forced  out  of  the  service  by  cruel  [*13i> 
treatment,  and  the  danger  of  impressment, 
through  the  agency  of  the  master.  The  court 
below  must  have  drawn  that  conclusion.  The 
seaman  was,  in  the  first  place,  and  without 
any  justifiable  cause,  cruelly  beaten  and  abused 
by  the  mate,  in  the  presence  and  by  the  tacit 
consent  of  the  master.  He  was  provoked  to 
strike  in  his  defense,  and  the  mate  was 
wounded  in  the  head.  With  the  knowledge, 
and,  it  is  to  be  presumed,  by  arrangement  with 
the  captain,  the  mate  went  on  board  of  a  Brit- 
ish man-of-war,  lying  in  the  harbor  of  Cadiz  ; 
a  boat  belonging  to  that  ship,  with  a  midship- 
man and  crew,  soon  after  came  on  board  the 
Margaret,  and  demanded  the  plaintiff,  Ames. 
They  made  repeated  searches  for  him,  and 
with  the  apparent  approbation  of  the  captain  ; 
and  on  the  same  night  the  plaintiff  left  the 
ship.  This  is  a  strong  case  of  an  escape  coerced 
by  ill  usage  and  danger  of  personal  safety.  No 
explanation  of  the  transaction  was  given  by 
the  master,  upon  the  trial  of  the  cause,  anil 
the  court  below  were  warranted  in  their  deduc- 
tion that  this  conduct  was  equivalent  to  an 
unjust  and  forcible  removal  of  the  seaman 
from  the  ship,  and  that  he  did  not,  therefore, 
forfeit  his  wages.  It  is  an  acknowledged 
principle  in  the  marine  law,  that  if  the  master 
unjustly  dismiss  a  seaman,  during  a  voyage, 
he  is  entitled  to  his  full  wages  for  the  voyage. 
(Abbot,  p.  4,  ch.  2,  sec.  1  ;  Pothier.  Louage, 
des  Matelots,  n.,  206  ;  Laws  of  the  Hanse 
Towns,  art.  42.)  And  it  has  been  considered 
and  held,  that  if  a  seaman  is  obliged  to  fly 
from  a  service,  by  extreme  ill  usage  and  danger 
of  his  personal  safety,  arising  from  the  master 
who  is  bound  to  protect  him,  it  is  not  the  case 
of  a  voluntary  desertion,  but  comes  within  the 
reach  of  the  above  principle.  (Rife  v.  The 
Polly  and  Kilty,  2  Pet.  Adm.  Decis.,  420,  a 
/wtetoVol.  I.,  p.  17(5.)  If  the  facts  did  not 
absolutely  require,  they  were  at  least  sufficient 
to  uphold  this  deduction,  and  the  competent 
tribunal  having  drawn  it.  there  is  no  just 
ground  for  our  interference.  The  judgment 
below  must  be  affirmed. 

Judgment  affirmed. 

Hted  in-2  IVnio.Hl:);  3  Duly.  «».  1(H;  2  Hilt.,  tiO  ; 
5  How.  (IT. 8.1.51)0;  1  Mason,  58;  1  Wall..  120:  BluN-ht. 
All.  186. 
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14O*J  *SPRAGUE  ET  AL.  v.  SHED. 

Practice  in  Justice's  Court — Warrant  Return, 
Cepi  Corpus —  Written  Request  on  Note  to 
Enter  Judgment — No  Appearance  by  Plaint- 
iff— Judgment  Irregular. 

A  warrant  issued  by  a  Justice  of  the  peace,  was 
returned  cepi  corpus,  and  the  plaintiff  did  not  ap- 
pear, but  the  justice  gave  judgment  for  the  plaint- 
iff, for  the  amount  of  a  note  given  by  the  defend- 
ants, on  which  a  request  to  enter  judgment  was 
Indorsed,  and  which  was  delivered  to  the  justice  by 
a  third  person.  It  was  held  that  the  plaintiff  not 
appearing,  nor  any  person  in  his  behalf,  it  was  a 
discontinuance  of  the  suit,  and  the  judgment,  there- 
fore, erroneous. 

Citation— «  Johns.,  126. 

IX  ERROR,  on  cerliorari  from    a  justice's 
court. 

Shed  brought  an  action  against  James  and 
Adolphus  Sprague,  on  a  promissory  note,  for 
ten  dollars,  dated  the  28th  September,  1810. 
The  suit  was  by  warrant,  which  was  returned, 
"  cepi  carpus,  and  the  plaintiff  notified."  The 
justice  stated  that  hd  understood  by  this  return 
of  the  constable  that  he  had  the  defendants 
in  custody.  The  plaintiff  did  not  appear,  nor 
any  person  in  his  behalf.  The  note  was  deliv- 
ered to  the  justice  by  some  person  whose  name 
was  not  mentioned.  On  the  note  was  indorsed 
a  request  by  the  defendants  to  enter  judgment 
against  them.  One  of  the  defendants,  Adol- 
phus, appeared  and  objected  to  having  judg- 
ment entered,  and  demanded  a  trial  ;  but  the 
justice  refused,  considering  him  precluded  by 
the  indorsement  on  the  note,  and  gave  judg- 
ment against  both  the  defendants,  being,  as  he 
said,  satisfied,  by  comparing  the  handwriting 
in  the  note,  and  the  indorsement,  that  they 
were  the  same. 

Per  Curiam.  This  judgment  cannot  be  sup- 
ported, although  it  is  probable  justice  has  been 
done.  The  proceedings  were  contrary  to  the 
established  rules  of  law  applicable  to  justices' 
courts.  The  plaintiff  not  appearing  himself, 
nor  any  person  for  him,  was  a  discontinuance 
of  his  cause  :  and  the  justice  had  no  authority 
to  enter  judgment.  Although  the  case  is  not 
precisely  within  that  of  Martin  v.  Moss,  6 
Johns.  Kep.,  126,  here  being  process  issued 
against  the  defendants,  still  it  comes  within  the 
principle  of  that  case,  because,  by  the  default 
of  the  plaintiff,  in  not  appearing,  his  cause 
was  out  of  court,  and,  of  course,  no  suit  was 
pending.  But  admitting  the  plaintiff  to  have 
been  in  court,  the  justice  should  have  required 
proof  of  the  note  or  confession,  and  could  not 
give  judgment  on  a  comparison  of  the  hand- 
writing of  the  indorsement  with  the  signatures 
of  the  note,  especially  as  he  had  no  evidence 
that  the  signatures  lo  the  note  were  in  the 
handwriting  of  the  defendants. 

Judgment  reversed. 

Cited  in-9  Cow..  63:  7  Wend.,  303 ;  6  Barb.,  630  ;  3 
Abb.  Pr.,  108 ;  1  Hilt..  92. 


141*]        *WAILING  v.  TOLL. 

Physician's  Bill — Whole  Confession  of  Defendant 
Must  be  Taken  Together. 

Where  a  person  was  sued  for  a  physician's  bill, 
before  a  justice  of  the  peace,   and  she  confessed 
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that  the  plaintiff  had  furnished  the  medicines,  Ac- 
charged  in  his  account ;  but  said  that  she  had  not 
employed  him,  and  was  under  the  age  of  21  years : 
it  was  held  that  such  confession  must  be  all  taken 
together,  and  would  not  authorize  the  justice  to 
give  judgment  against  the  defendant. 

Citations— 1  Salk.,  397 ;  1  Esp.  N.  P.,  301,  303  ;  2  Bl. 
Rep.,  1325 ;  3  Johns.,  427. 

IN    ERROR,  on  certiorari  from  a  justice's 
court. 

Toll  brought  an  action  on  the  case,  against 
Wailing,  for  medicine  and  attendance,  as  a 
physician.  The  defendant  denied  the  account, 
and  pleaded  the  general  issue.  Upon  the  trial 
no  witnesses  were  produced  or  sworn.  But 
the  return  stated  that  "  the  plaintiff  asked  the 
defendant  whether  he  had  not  furnished  her 
medicines  and  attendance,  as  a  physician,  as 
he  had  charged  her  in  his  account,  to  which 
she  answered  in  the  affirmative  ;  but,  at  the 
same  time,  said  she  had  not  employed  him, 
and  that  she  was  under  the  age  of  twenty-one 
years."  No  further  proof  was  offered  by 
either  party.  The  justice  gave  judgment  for 
the  plaintiff  for  five  dollars  and  thirty-seven 
and  a  half  cents,  besides  costs. 

Per  Curiam.  The  judgment  must  be  re- 
versed. The  plaintiff  relying  altogether  upon 
the  defendant's  confession,  that  confession 
must  be  taken  altogether;  and  although  she 
admitted  that  the  medicine  and  attendance 
had  been  furnished  her,  yet,  at  the  same  time, 
she  denied  her  responsibility  for  the  amount, 
because  she  had  not  employed  the  plaintiff, 
and  because  she  was  a  minor.  She  might 
avail  herself  of  her  infancy,  under  the  plea  of 
non assumpsit.  (1  Salk.,  297;  1  Esp.  N.  P., 
301.)  For  anything  that  appears,  and,  indeed, 
such  is  the  reasonable  intendment,  she  was 
living  with  her  father,  and  the  medicine  and 
attendance  furnished  at  his  request.  An  in- 
fant who  lives  with  and  is  maintained  by  her 
father  cannot  bind  herself  for  necessaries.  (2 
Bl.  Rep.,  1325  ;  1  Esp.  N.  P.,  303.)  The  con- 
fessions of  the  defendant,  when  all  taken  to- 
gether, showed  that  she  was  not  responsible, 
admitting  that  the  medicine  and  attendance 
had  been  furnished,  without  something  more 
being  proved  by  the  plaintiff.  (3  Johns.  Rep., 
427.) 

Judgment  reversed. 

Cited  in— 15  Johns.,  230 ;  4  Wend.,  408  ;  2  Hill,  442  ; 
35  N.  Y..  175 ;  6  Barb.,  457  ;  25  Barb.,  281 ;  6  Duer,  125  ; 
1  Hilt.,  270 ;  114  Mass.,  399 ;  39  Mich.,  768 ;  51  Mo.,  602. 


*HOTCHKISS 
LE  ROY  &  RODGERS. 


[*142 


Attorney's  Bitt  of  Costs —  What  is  Proof  of. 

In  an  action  brought  before  a  justice  of  the  peace, 
by  an  attorney,  to  recover  a  bill  of  costs  in  a  suit  in 
the  Court  of  Common  Pleas,  the  only  evidence  of  bis 
employment  was  that  of  the  attorney  of  the  oppo- 
site party,  who  said  that  the  plaintiff  acted  as  at- 
torney for  the  defendant  in  that  suit.  This  was 
held  not  to  be  sufficient  evidence  of  the  plaintiff's 
having  been  employed  by  the  defendant. 

Though  it  may  not  be  requisite  to  prove  the  orig- 
inal employment  of  an  attorney,  yet  some  recog- 
nition of  him  by  the  party,  in  the  progress  of  the 
suit,  is  necessary  to  be  shown,  to  make  him  liable 
for  the  costs. 
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IN  ERROR,  on    certiorari  from  a  justice's 
court. 

Le  Roy  &  Rodgers,  who  were  partners,  as 
attorneys,  brought  an  action  against  Hotch- 
kiss,  before  the  justice,  to  recover  the  amount 
of  a  bill  of  costs,  in  a  certain  suit  commenced 
"by  them,  for  the  defendant,  in  the  Court  of 
Common  Pleas  of  Broome  County.  The  de- 
fendant pleaded  non  assumpsit.  The  plaintiffs 
proved,  by  the  attorney  for  the  defendant,  in 
the  cause  in  the  Court  of  Common  Pleas,  that 
Le  Roy  &  Rodgers  acted  as  attorneys  for  the 
plaintiff  ;  and  that  he  considered  them  as  such 
in  the  progress  of  the  suit ;  but  there  was  no 
other  proof  that  the  plaintiffs  were  employed 
by  Hotchkiss.  The  service  of  a  bill  of  costs, 
according  to  the  statute,  was  proved.  It  was 
signed,  however,  by  Rodgers,  in  the  name  of 
the  plaintiffs,  after  the  dissolution  of  their 
partnership.  A  motion  for  a  nonsuit  was 
made,  which  was  overruled,  and  the  cause 
submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiffs,  for  the  amount  of  their  bill 
•of  costs. 

Per  Curiam.  There  is  no  evidence  what- 
ever that  the  plaintiffs  below  were  employed 
by  the  defendant  to  prosecute  the  suit,  in 
which  the  bill  of  costs  for  which  this  suit  was 
brought  arose.  It  is  hardly  to  be  presumed 
that  the  suit  was  commenced  and  prosecuted 
without  his  directions,  but  some  evidence 
ought  to  have  been  offered  to  the  jury  to 
authorize  them  to  draw  such  a  conclusion. 
Although  it  might  be  difficult,  and,  perhaps, 
impossible,  in  most  cases,  to  prove  the  original 
employment,  yet  some  recognition  of  the  at- 
torney in  the  progress  of  a  suit  may  easily  be 
shown,  and  without  some  such  proof,  it  would 
be  unjust,  and  a  dangerous  precedent,  to  make 
a  party  liable  for  costs.  The  verdict  of  the 
jury  is  unsupported  by  any  evidence,  and  the 
judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 3  Barb.,  65 ;  3  E.  D.  Smith,  208. 


143*]        "CARTER  *.  JARVIS. 

Parties — Assignment  of  Growing  Crop — Action 
of  Trespass. 

A  assigned  to  B  all  his  interest  in  wheat  growing 
on  the  land  of  C.  which  had  been  sown  on  shares. 

It  was  held  that  an  action  of  trespass  for  cutting 
and  carrying  away  the  wheat  could  not  be  main- 
tained in  the  name  of  A  by  B,  his  assignee;  but 
should  be  in  the  name  of  B  only,  to  whom  the  prop- 
erty was  assigned. 

IN  ERROR,  on  certiorari  from  a  justice's 
court. 

Jarvis  brought  an  action  of  trespass  against 
Carter,  for  cutting  and  carrying  away  wheat 
sown  by  him  upon  the  land  of  Carter  upon 
shares.  The  declaration  alleged  that  the 
plaintiff,  by  Halsey  Rodgers,  his  assignee, 
complained,  &<•.,  and  it  concluded  to  the  dam- 
age of  the  said  Halsey,  assignee  as  aforesaid, 
ot  twenty-five  dollars. 

At  the  trial,  in  September,  1809,  Halsey  ap- 
peared for  Jarvis,  and  was  objected  to  by  the 
defendant.  He  produced  and  proved  an  as- 
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signment  of  the  wheat  from  Jarvis  to  him, 
and  was  then  admitted  to  appear  in  behalf  of 
the  plaintiff.  On  the  trial,  the  assignment  was 
read  and  relied  upon,  in  behalf  of  the  plaint- 
iff ;  but  it  was  objected,  on  the  part  of  the  de- 
fendant, that  the  assignment  of  the  field  of 
wheat  growing  devested  the  plaintiff  of  all 
right  to  it,  and  that  he,  of  course,  could  not 
maintain  the  action.  This  objection  was  over- 
ruled by  the  justice,  and  a  verdict  was  found 
for  the  plaintiff,  on  which  judgment  was  ren- 
dered for  twenty-one  dollars  and  sixty-seven 
cents  damages,  and  five  dollars  costs. 

Mr.  Wendell  for  the  plaintiff  in  error. 

Mr.  Skinner,  contra. 

Per  Curiam.  This  judgment  must  be  re- 
versed. The  wheat  growing  on  the  ground 
had  been  sold  and  transferred  by  the  plaintiff 
to  Rodgers.  The  assignment  is  aot  set  out  at 
length  in  the  return  ;  but  it  was  treated  as  an 
instrument  duly  transferring  all  the  interest  of 
the  plaintiff  to  Rodgers ;  and  in  the  declara- 
tion the  injury  is  alleged  to  be  done  to  Rod- 
gers, as  assignee  of  the  plaintiff.  There  was 
no  necessity  for  bringing  the  suit  in  the  name 
of  Jarvis ;  and  he  having  devested  himself  of 
all  interest  in  the  subject,  could  not,  for  his 
own  benefit,  sustain  the  action. 

Judgment  reversed. 


*WELLS  v.  LANE.          [*144 

Manumission  of  Slave — Parol  Declaration  of  In- 
tention— Effect  of. 

Parol  declarations  made  more  than  20  years  ago, 
by  the  owner  of  a  slave,  that  he  purchased  her  to 
make  her  free,  and  that  he  meant  her  to  be  freed, 
were  held  to  be  a  manumission  of  such  slave. 

Whether,  since  the  statute  of  8th  April,  1801  (sess. 
24,  ch.  188),  a  slave  can  be  manumitted  without 
some  instrument  in  writing.  Qiuere. 

Citations  — 7  Johns.,  a*»;  1  Rev.  Laws,  612;  2 
Greenl.  Laws.  88. 

IN    ERROR,  on  certiorari  from  a  justice's 
court. 

Lane  brought  an  action  of  debt  against 
Wells,  before  the  justice,  for  two  penalties  of 
twelve  dollars  and  fifty  cents  each,  under  the 
Act  Concerning  Slaves,  for  harboring  the 
slave  of  the  plaintiff,  named  Betty,  on  the  8th 
and  9th  days  of  November.  The  plaintiff, 
who  was  a  free  black,  proved  that  he  pur- 
chased Betty  and  her  mother,  about  twenty- 
four  years  ago,  and  that  he  married  the  mother 
when  Betty  was  about  a  year  old.  Betty  and 
her  mother  were  born  slaves.  The  plaintiff 
declared  to  one  witness  that  he  had  purchased 
his  wife  and  child  from  bondage,  and  that 
they  were  received  among  their  society 
(Quakers)  as  free  persons;  that  he  had  paid  a 
trifling  sum  for  them,  because  he  had  pur- 
chased them  from  bondage  into  freedom.  The 
plaintiff  knew  that  neither  slaves  nor  slave- 
holders could  be  admitted  in  the  society,  and 
while  the  plaintiff  and  his  family  were  in  the 
society  they  were  considered  as  children  and 
not  as  slaves.  To  another  witness  he  ex- 
pressed a  determination  to  have  a  free  family. 
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and  said  that  his  wife  had  assisted  in  procur- 
ing her  and  her  daughter's  freedom,  and  that 
he  always  called  Betty  his  child. 

The  only  proof  as  to  the  harboring  was  that 
the  witness  was  requested  by  the  plaintiff  to 
warn  the  defendant  from  detaining  Betty,  and 
the  defendant  replied  that  he  considered  her 
free ;  and  that  the  defendant  admitted  that 
Betty  was  in  his  house  or  family,  or  some- 
thing to  that  effect ;  that  when  the  defendant 
was  warned  not  to  keep  Betty,  he  said  she 
might  go,  but  he  could  not  conscientiously 
turn  her  away.  The  jury  found  a  verdict  for 
the  plaintiff,  for  twenty-five  dollars,  on  which 
the  justice  gave  judgment. 

Per  Curiam.  In  determining  whether  the 
negro  woman  Betty  is  to  be  considered  the 
slave  of  the»plaintiff  below,  we  must  look  at 
the  law  as  it  stood  at  the  time  of  the  purchase, 
which  appears  to  have  been  upwards  of  twenty 
years  since.  Our  present  statute  relative  to 
manumissions  would  seem  to  require  a  certifi- 
cate, or  some  instrument  in  writing,  for  that 
purpose.  And  such  was  the  construction  in- 
timated by  the  court,  in  the  case  of  Ketellas  v. 
Fleet,  7  Johns.  Rep..  330.  The  words  of  the 
statute  are,  that  it  shall  be  lawful  for  the  own- 
er of  any  slave  to  manumit  such  slave,  by  last 
145*]  *will  or  testament,  or  by  any  certifi- 
cate or  writing  for  that  purpose.  (1  Rev. 
Laws,  612.)  These  terms  are  more  limited 
than  those  used  in  the  statute  of  1788,  2  Green- 
leaf's  edit.  Laws,  88,  which  are,  that  if  any 
person  shall  by  last  will  or  otherwise  manu- 
mit or  set  free  his  slave,  such  slave  shall  be 
considered  as  freed  from  such  owner.  And 
the  provision  in  the  third  section  of  the  pres- 
ent statute  was  intended  to  confirm  manumis- 
sions informally  made.  It  declares  that  all 
the  manumissions  of  slaves  made  by  the  peo- 
ple called  Quakers;  and  others,  before  the  9th 
day  of  March,  1798,  although  not  in  strict  con- 
formity to  the  statutes  then  in  force,  relating 
to  such  manumissions,  shall  be  valid  from  the 
time  they  were  made.  It  would  not  be  giving 
to  this  provision  its  due  effect  and  operation 
to  consider  no  manumission  valid  unless  it 
was  in  writing.  And  if  parol  manumissions 
were  binding,  the  plaintiff's  declarations  fully 
show  that  he  never  considered  Betty  as  his 
slave,  nor  did  he  purchase  her  as  such.  He 
declared  that  her  former  master  would  not 
give  him  a  bill  of  sale  of  her  or  her  mother, 
for  fear  he  might  abuse  or  sell  them.  That 
he  gave  a  trifling  sum  for  them,  because  he 
purchased  them  from  bondage  into  freedom. 
That  they  were  received  among  their  society 
as  free  persons,  and  that  he  had  always  called 
Betty  his  child.  After  such  declarations  and 
such  a  lapse  of  time,  to  authorize  the  plaintiff 
to  claim  her  as  his  slave  would  be  extremely 
unjust ;  and  unless  she  was  his  slave  there  is 
no  ground  upon  which  he  could  maintain  the 
action,  for  she  certainly  was  not  a  servant,  in 
any  other  respect,  within  the  meaning  of  the 
sta'tute.  The  judgment  must,  therefore,  be 
reversed. 

Judgment  reversed. 

Cited  in-<l  Cow.,  130;  5  Cow.,  483. 
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*VAN  SLYCK  v.  TAYLOR.  [*146 

Escape — Parol  Proof  of  Execution —  Waiver  of 
Objection — Discharge  of  Prisoner — Justice  no 
Authority — Order  Void — Liability  of  Consta- 
ble. 

In  an  action  for  an  escape,  brought  against  a  con- 
stable before  a  justice  of  the  peace,  the  execution 
was  not  produced,  but  parol  evidence  was  given  of 
it.  It  was  held,  that  this  not  being  objected  to  at 
the  trial,  could  not,  afterwards,  be  alleged  for  error. 
A  justice  has  no  authority  to  discharge  a  prisoner 
on  execution,  without  a  special  power,  f or  tnat  pur- 
pose, from  the  plaintiff  in  the  suit. 

And  if  a  constable  who  has  the  prisoner  in  his 
custody  discharges  him  by  order  of  the  justice,  who 
has  no  such  authority  from  the  plaintiff,  he  is  liable 
to  an  action  for  an  escape. 

IN  error,  on  certiorari  from  a  justice's  court.. 
Taylor  brought  an  action  of  debt  against 
Van  Slyck,  a  constable,  for  the  escape  of 
Josias  Minkler,  Jun.,  in  his  custody,  under  an 
execution  at  the  suit  of  Taylor,  issued  by  a 
justice.  The  execution  against  Minkler  was 
not  produced,  nor  any  reason  given  why  it  was 
not.  Parol  proof  was  given  that  the  defend- 
ant below  had  such  an  execution,  on  which  he 
held  Minkler  in  his  custody.  The  amount  of 
the  execution  was  not  stated.  No  objection; 
was  made  to  this  parol  proof.  The  defendant 
below  moved  for  a  nonsuit,  but  on  what 
ground  was  not  stated,  and  the  justice  denied 
the  motion.  The  defendant  below  then  proved 
that  whilst  he  had  Minkler  in  his  custody,  and 
was  conveying  him  to  prison,  he  met  the 
justice  who  issued  the  execution,  and  who, 
after  some  conversation  (which  was  not 
stated),  required  the  defendant  to  return  him 
the  execution,  which  was  done,  and  the  justice 
discharged  the  prisoner.  There  was  a  trial  by 
jury,  and  a  verdict  for  the  plaintiff,  on  which 
the  justice  gave  judgment  for  nine  dollars  and 
the  costs. 

Per  Curiam.  The  objection  now  raised 
against  the  admission  of  parol  proof  of  the 
execution  comes  too  late  ;  it  would  have  been 
valid  had  it  been  made  on  the  trial,  but  no  such 
objection  appears  to  have  been  made,  and  we 
cannot  intend,  for  the  purpose  of  reversing  a 
judgment,  that  this  framed  the  ground  of  the 
motion  for  a  nonsuit.  All  intendments  ought 
to  be  in  support  of  the  judgment.  The  con- 
stable doubtless  acted  in  good  faith,  and  in 
obedience  to  what  he  supposed  competent  au- 
thority, in  discharging  Minkler,yet  this  will  not 
excuse  him.  The  justice  had  no  authority,  in 
his  official  character,  to  order  the  prisoner  dis- 
charged, and  no  special  power  for  that  purpose 
appears  to  have  been  given  by  the  plaintiff  in 
the  execution.  It  was,  therefore,  an  act 
altogether  unauthorized,  and  will  not  excuse 
the  constable. 

Judgment  reversed. 

Cited  in-5  Leg.  Obs.,  337. 


*THE  PEOPLE  v.  W.  RUNKLE.  [*147 

Incorporated  Religious  Society —  Trustees  En  titled 
to  Possession — Indictment  for  Forcible  Entry 
and  Detainer —  Variance —  What  Immaterial 
— Annual  Election  of  Trustees — Time — Hold- 
ing Over. 

The  trustees  of  an  incorporated  religious  society 
are,  virtute  offlcii,  entitled  to  the  possession  of  all 
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the  temporalities,  and  are  considered  as  lawfully 
seised  of  the  ground  and  buildings  belonging  to  the 
church ;  and  if  the  trustees  close  the  door  of  the 
church  against  the  minister  and  congregation,  and  j 
they  break  and  enter  the  church,  by  force,  an  in- 
dictment, at  the  instance  of  the  trustees,  will  lie 
against  them  for  such  forcible  entry. 

In  an  indictment  for  a  forcible  entry  and  de- 
tainer, it  is  enough  if  the  complainants,  or  party 
injured,  and  the  injury,  are  stated  with  sufficient  cer- 
tainty to  enable  the  court  to  ascertain  the  injury, 
and  award  restitution ;  and  any  variance,  not 
essential,  in  the  description  or  name  of  a  corpora- 
tion, will  not  vitiate  the  the  proceedings. 

Where  the  trustees  of  a  religious  incorporation 
were  required  by  statute,  to  be  divided  into  three 
classes,  and  the  seats  of  one  class  were  to  be  vacated 
at  the  expiration  of  every  year,  so  that  one  third 
should  be  "  annually  chosen,"  and  that  the  time  of 
the  annual  election  should  be,  at  least,  six  days  be- 
fore the  vacancies  should  happen  ;  it  was  held  that 
an  election  on  Pinxter  Monday  (Monday  after 
Whitsunday),  in  each  year,  though  a  movable  holy- 
day,  and  not  a  day  certain,  was  valid. 

Where  the  officers  of  a  corporation  are  required 
to  be  annually  elected,  it  seems  that  they  may  con- 
tinue in  office  after  the  year,  and  until  others  are 
elected. 

Citations— 8  Johns.,  464  ;  Act  April  6,  1784,  sec.  4; 
1  Kyd.  on  Corp.,  286,  288  ;  Com.  Dig.,  tit.  Pleader,  2, 
B,  2 ;  10  Co.,  125  b ;  1  Roll.  Abr.,  512,  514 ;  Str.,  625 ;  10 
Mod.,  146. 

AN  indictment  for  a  forcible  entry  and  de- 
tainer was  found  the  19th  June,  1810, 
against  the  defendant  and  John  Runkle  and 
John  Bicker,  since  deceased,  under  the  third 
section  of  the  "Act  to  Prevent  Forcible  Entries 
and  Detainers.  (Sess.  11,  ch.  6,  7;  see  8  Johns. 
Rep.,  464-466.) 

The  indictment  was  tried  at  the  New  York 
sittings,  in  December.  1811,  before  Mr.  Justice 
Van  Ness.  The  following  facts,  in  addition 
to  what  appear  in  the  report  of  the  case,  on  a 
former  motion  for  a  new  trial,  are  all  which  it 
is  thought  material  to  state. 

George  Gilfert,  a  witness  for  the  prosecu- 
tion, testified  that  the  trustees  of  the  German 
Reformed  Church,  for  many  years  previous  to 
the  18th  June,  1810,  had  the  possession  of  the 
church  ;  that  the  trustees,  according  to  the 
church  government,  were  ordered  by  the  con- 
sistory to  take  charge  of  the  property,  and 
lock  the  church  against  Runkle  ;  and  the  wit- 
ness and  two  other  trustees  were  appointed  a 
committee  for  that  purpose  ,  and  that,  in  com- 
pliance with  the  order  of  the  consistory,  the 
committee  locked  the  church  and  fastened  the 
windows,  and  the  witness  took  the  keys,  which 
were,  at  the  time  of  the  forcible  entry,  and 
then  were,  in  his  possession  ;  that  on  the  llth 
of  June,  1810.  the  trustees  received  the  follow- 
ing written  demand  of  the  records,  papers  and 
property  of  the  church.  "  New  York,  June 
llth,  4  o'clock,  P.  M.,  1810.  We  the  sub 
scribers,  corporation  of  The  Reformed  Prot- 
estant High  Dutch  Church,  in  Nassau  Street, 
between  John  Street  and  Maiden  Lane,  in  this 
city,  request  and  demand  of  you,  Messrs. 
George  Gilfert,  Mathew  Luff,  Ludowick  Sher- 
man and  Engle  Frennd,  late  trustees  of  the 
German  Reformed  Church  aforesaid,  and  of 
all  other  persons  whatsoever,  all  the  keys, 
seals,  books,  documents,  bonds,  papers,  money, 
accounts,  treasury,  and  everything  and  article 
and  property,  »fec.,  belonging  and  appertaining 
148*]  *to  said  church  or  congregation.  In  I 
virtue  whereof,  we  have  hereunto  affixed  our  j 
names  and  seals."  Signed  by  William  Runkle  J 
and  eight  others  ;  and  the  said  defendant  has  I 
continued  to  preach  there  ever  since. 
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A  certificate  of  incorporation  was  then  pro- 
duced, in  the  words  following,  to  wit:  "  City 
of  New  York,  ss.  We  the  subscribers,  elders 
of  the  German  Reformed  Church,  in  the  City 
of  New  York,  do  hereby  certify,  that  the 
members  of  the  said  church,  having  been  duly 
convened  on  the  thirty -first  day  of  May,  last 
past,  agreeably  to,  and  for  the  purposes  men- 
tioned in  an  Act  of  the  Legislature  of  this 
State,  passed  on  the  sixth  day  of  April  last, 
entitled  'An  Act  to  enable  all  the  Religious 
Denominations  in  this  State  to  Appoint  Trust- 
ees, who  shall  be  a  Body  Corporate,  for  the 
purpose  of  taking  care  of  the  temporalities  of 
their  respective  Congregations,  and  for  other 
purposes  therein  mentioned, 'did,  in  pursuance 
of  the  said  act,  proceed  to  the  election  of  the 
said  trustees,  and  that,  upon  the  votes  of  the 
said  members  of  the  said  congregation  then 
and  there  assembled  being  taken,  the  follow- 
ing persons  were,  by  a  plurality  of  voices, 
elected  to  that  office,  namely,  Henry  White- 
man,  Christopher  Freguehein,  Frederick  Weis- 
seiifels,  William  Lionhard,  William  Snyder, 
Frederick  Bocdigee,  Christian  Will,  George 
Dietrick,  and  Anthony  Apple,  and  we  do 
hereby  certify,  that  it  was  then  and  there  unan- 
imously agreed,  that  the  style  and  name  by 
which  the  said  trustees  and  their  successors 
should  be  thereafter  known,  should  be  by  the 
style  and  name  of  '  The  Corporation  of  the 
German  Reformed  Church,  in  the  City  of  New 
York.'  In  witness  whereof,  we  the  said  elders 
have  hereunto  set  our  hands  and  seals,  this 
ninth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  eighty-four, 
and  of  the  independence  of  the  State  the 
eighth."  (Signed)  Henry  Will  and  Jacob 
Spray. 

"Be  it  remembered,  that  on  the  eleventh 
day  of  June,  one  thousand  seven  hundred  and 
eighty-four,  before  John  Sloss  Hobart,  one  of 
the  justices  of  the  Supreme  Court  of  Judica- 
ture of  the  State  of  New  York,  came  and  ap- 
peared John  Mildollar,  one  of  the  subscribing 
witnesses  to  the  aforegoing  certificate,  who, 
being  duly  sworn,  deposed  that  the  afore- 
named Henry  Will  and  Jacob  Spray  signed 
and  sealed  the  same  in  presence  of  "Andrew 
Rode  and  the  deponent,  and  that  the  said 
Andrew  Rode  signed  his  name  as  a  witness 
thereto,  in  presence  of  this  deponent  ;  and 
*I,  having  inspected  the  same,  and  find-  [*14J> 
ing  no  alterations  therein,  do  order  it  to  be 
recorded.  "Joira  SLOSS  HOBART, 

"Recorded  in  the  office  of  the  City  and 
County  of  New  York,  this  llth  day  of  "June, 
1784. 

(Signed)    "  ROHEUT  BENSON,  Clerk." 

It  was  objected,  on  the  part  of  the  defend- 
ant, that  the  evidence  varied  from  the  record, 
in  the  style  of  the  corporation,  but  the  objection 
was  overruled  bv  the  judge.  Mr.  Gilfert  testi- 
fied that  George" Gilfert,  Mathew  Luff,  Ludo- 
wick Sherman  and  Engle  Frennd,  were  the 
trustees  of  the  German  Reformed  Church  in 
the  City  of  New  York,  at  the  time  the  consist- 
ory of  that  church  gave  orders  to  lock  the 
church  against  Runkle.  and  at  the  time  of  the 
entry  by  the  defendant. 

The  defendant  then  gave  in  evidence  his  call, 
by  the  congregation  of  the  said  church,  which 
was  attested  by  the  chairman  of  the  board,  at 
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the  meeting  of  the  corporation,  on  the  25th 
day  of  August.  1805. 

To  show  that  the  corporation  of  the  Ger- 
man Reformed  Church  was  dissolved,  the  de- 
fendant proved  that  the  election  for  trustees 
had  always  been  held  on  Pinxter  Monday. 

The  defendant  further  proved  that  part  of 
the  congregation  attached  to  Mr.  Runkle  as- 
sembled on  the  23d  of  May,  1810,  incorporated 
themselves,  under  the  Act  of  the  27th  of 
March,  1801,  styling  themselves  The  Minister, 
Elders  and  Deacons  of  the  Reformed  Protest- 
ant High  Dutch  Church,  the  certificate  whereof 
was  in  the  words  following,  to  wit : 

"  By  virtue  of  the  Act  of  the  Legislature  of 
the  State  of  New  York,  entitled  '  An  Act  to 
Provide  for  the  Incorporation  of  Religious 
Societies,'  passed  the  twenty-seventh  day  of 
March,  one  thousand  eight  hundred  and  one, 
we,  the  minister,  elders  and  deacons  of  the 
Reformed  Protestant  High  Dutch  Church,  in 
the  City  of  New  York,  in  Nassau  Street,  be- 
tween John  Street  and  Maiden  Lane,  and  our 
successors  forever,  shall,  as  a  body  corporate, 
be  called,  distinguished  and  known,  by  the 
name,  style  or  title  of  '  The  Minister,  Elders 
and  Deacons  of  the  Reformed  Protestant  High 
Dutch  Chttrch  in  the  City  of  New  York.'  Given 
under  our  hands  and  seals,  the  twenty-third 
day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ten."  Signed  by  Will- 
iam Runkle  and  eight  other  persons. 

Peter  Dob  was  then  produced  and  sworn, 
who  proved  that  the  church  was  opened  by 
the  order  of  the  new  corporation,  and  a  large 
15O*]  *majority  of  the  congregation.  He 
further  proved  that  in  March,  1810,  a  partial 
meeting  of  the  congregation  was  called  by  the 
old  trustees,  at  which  a  motion  was  made  for 
the  dismissal  of  Mr.  Runkle  from  the  ministry 
of  the  church,  and  two  papers  prepared,  one 
to  be  signed  by  those  in  favor  of  his  being  dis- 
charged, and  the  other  by  those  against  it. 
That  thirty-three  persons,  some  of  whom  were 
not  stated  hearers  of  the  church,  signed  the 
paper  for  the  discharge  of  Mr.  Ruukle,  but 
such  of  Mr.  Runkle's  friends  as  were  present, 
thinking  the  proceedings  irregular  and  highly 
improper,  refused  to  vote  upon  the  question. 
He  further  said  that  there  was  a  majority  of 
the  congregation  in  favor  of  Mr.  Runkle.  On 
his  cross-examination  he  stated  that  at  a  meet- 
ing of  the  new  congregation,  it  was  proposed 
by  some  one  that  Aymar,  the  blacksmith, 
should  be  sent  for  to  open  the  church ,  but  he  did 
not  recollect  that  the  proposition  was  made  by 
Mr.  Runkle  ;  that  it  was  determined  that  the 
church  should  be  opened,  and  it  was  known, 
at  that  time,  that  the  church  was  locked  against 
Mr.  Runkle.  It  appeared  that  Mr.  Runkle  was 
present  at  this  meeting. 

On  the  part  of  the  prosecution,  the  Rev. 
Gerardus  Kuyper,  a  minister  of  the  Low 
Dutch  Church,  proved  that  the  German  Re- 
formed Dutch  Church  was  considered  as 
forming  a  member  of  the  Classis  of  New  York, 
in  the  ecclesiastical  government  of  the  Re- 
formed Protestant  Dutch  Church,  in  North 
America,  and  it  was  considered  subject  to  the 
jurisdiction  of  the  Classis  of  New  York  ;  that 
by  the  constitution  of  the  Reformed  Dutch 
Church,  no  call  of  a  minister  is  valid,  unless 
approved  of  by  the  Classis, nor  can  a  minister  be 
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legally  confirmed,  without  the  order  of  the 
Classis  ;  that  no  church  or  consistory  can  with- 
draw itself  from  the  Classis  without  permis- 
sion from  that  body.  He  further  proved  tbat 
Mr.  Runkle's  call  had  never  been  approved  by 
the  Classis  of  -the  Low  Dutch  Church.  The 
minutes  of  the  proceedings  of  the  Classis  were 
produced,  by  which  it  appeared  that  from  the 
year  1772  to  1775  that  church  had  been  regu- 
larly represented,  annually,  in  the  said  Classis; 
that  from  1776  to  1783,  during  the  Revolution- 
ary War,  no  minutes  were  kept ;  that  in  1784 
the  church  was  not  represented  ;  that  in  1785 
the  congregation  withdrew  itself  from  the 
dominion  of  the  Classis,  but  the  Classis  never 
assented  thereto  ;  that  in  1797  there  was  B  pro- 
posal made  by  the  Classis  for  a  re-union  with 
the  said  church,  to  which  no  answer  was  re- 
ceived, until  the  year  1800,  when  the  proposi- 
tion was  agreed  to  ;  and  an  *entry  was  [*15 1 
produced,  in  the  minutes  of  the  consistory  of 
the  German  Reformed  Church,  whereby  it  ap- 
peared that  the  consistory  of  that  church  unan- 
imously assented  to  the  re-union  ;  and  repre- 
sentatives were  sent  to  attend  a  meeting  of  the 
Classis ;  that  the  said  church  was  regularly 
represented  in  the  Classis,  from  the  period  of 
its  re-union  until  the  year  1805 ;  that  in  the 
year  1801,  a  minister  was  called  by  the  congre- 
gation, whom  the  Classis  disapproved,  and  re- 
fused to  confirm,  but  he  nevertheless  preached 
for  some  time,  until  his  decease.  Mr.  Kuyper 
further  proved  that  in  1805  there  was  no  dis- 
missal of  the  said  church  from  the  government 
of  the  Classis,  neither  was  there  any  in  1785. 
He  further  testified  that  Mr.  Runkle  had  never 
appeared  in  the  Classis  of  the  Reformed  Dutch 
Church  in  New  York. 

John  Frederick  testified  that  he  was  a  mem 
ber  of  the  consistory  of  the  German  Reformed 
Church,  in  1805  ;  that  they  had  been  for  some 
time  without  a  miniFter,  from  the  difficulty  of 
procuring  one  who  could  preach  both  in 
English  and  German  ;  that  at  length  the  con- 
gregation assembled  and  called  Mr.  Runkle  ; 
that  the  consistory  were  opposed  to  the  call  of 
Mr.  Runkle;  that  Mr.  Runkle,  immediately  on 
his  arrival,  refused  to  acknowledge  the  author- 
ity of  the  Classis  of  New  York,  or  to  sign  the 
articles  of  faith  of  that  church.which  produced 
some  dissatisfaction  among  the  congregation, 
and  those  who  were  dissatisfied  left  the  church; 
that  Mr.  Runkle  recognized  the  consistory  as 
the  spiritual  governors  of  the  church  ;  that  the 
old  consistory  served  a  year  after  Mr.  Runkle 
came,  and  the  witness,  at  the  expiration  of  the 
year,  was  re-appointed  a  member  of  it ;  that  at 
the  first  meeting  of  the  consistory,  after  Mr. 
Runkle's  coming  to  New  York,  upon  his  call, 
it  was  proposed  to  him,  by  the  consistory,  to 
join  the  Classis  of  New  York,  and  to  have  his 
call  approved  by  the  Classis,  which  he  wholly 
refused,  alleging  that  the  German  Reformed 
Church  was  subject  to  the  Synod  of  Pennsyl- 
vania; that  he  would  not  recognize  the  author- 
ity of  the  Classis  of  New  York,  and  did  not 
assent  to  their  doctrines  ;  that  only  fifty-five 
voted  for  calling  Mr.  Runkle. 

Adam  Bergh  proved,  that  by  the  constitu- 
tion of  the  German  Reformed  Church  there 
were  two  bodies,  viz:  the  trustees,  who  form 
the  body  corporate,  and  have  the  charge  and 
custody  of  the  temporalities  of  the  church, 

JOHNS.  REP.,  9. 


1812 


THE  PEOPLE  v.  RTJNKLE. 


.    151 


and  the  consistory,  consisting  of  the  elders  and 
deacons,  who  manage  the  spiritual  concerns 
152*]  of  the  *church  ;  that  the  members  of 
the  consistory  are  appointed  by  their  pre- 
decessors in  office,  and  it  had  often  happened 
that  the  persons  who  were  trustees  were  also 
appointed  to  be  of  the  consistory  ;  that  it  is  the 
duty  of  the  minister  to  publish  the  names  of 
the  consistorjr,  for  the  ensuing  year,  for  three 
successive  Sundays,  preceding  their  installa- 
tion, and  if  no  valid  objection  is  made,  to  in- 
stal  them ;  that  in  the  year  1810,  certain  per- 
sons had  been  nominated  to  be  members  of  the 
consistory  for  the  ensuing  year,  and  that  Mr. 
Runkle  published  them  for  one  Sunday,  but 
refused  to  do  so  on  the  second  and  third,  or  to 
instal  them ;  that  some  of  the  members  appointed 
were  also  trustees  ;  that  a  meeting  of  the 
consistory  was  called,  in  January,  1810,  and 
objections  there  made  to  the  conduct  of  Mr. 
Runkle,  in  refusing  to  publish  and  instal  the 
new  members  ;  that  Mr.  Runkle  alleged  that 
the  congregation  attached  to  him  opposed 
their  installation,  on  the  ground  that  they  were 
also  trustees.  The  consistory  resolved  that 
the  reason  for  refusing  to  publish  and  instal 
the  proposed  members  was  insufficient,  and 
that  the  consistory  were  the  proper  tribunal  to 
judge  of  the  sufficiency  of  objections  made  to 
proposed  members,  and  that  unless  he  did 
publish  and  instal  the  proposed  members,  they 
would  no  longer  consider  him  as  their  minis- 
ter ;  that  Mr.  Runkle  thereupon  declared  that 
he  would  not  instal  the  proposed  members, 
and  withdrew  from  the  meeting,  on  which 
they  elected  a  chairman,  and  passed  a  resolu- 
tion that  Mr.  Runkle,  having  refused  to  pub- 
lish and  instal  the  proposed  members  for  the 
consistory,  and  having  otherwise  misconducted 
himself,  could  no  longer  be  considered  the 
minister  of  the  German  Reformed  Church,  and 
that  notice  should  be  given  to  the  trustees  to 
take  measures  for  the  security  of  the  property, 
and  to  lock  the  church  against  him  ;  which 
resolution  was  communicated  verbally  to  the 
trustees  by  the  members  of  the  consistorv. 

Mr.  Kuyper,  who  was  again  examined,  said 
that  he  did  not  think  there  could  be  a  legal 
consistory  without  a  presiding  minister,  but 
there  might,  perhaps,  be  a  consistory  without 
the  minister,  in  an  independent  church,  but 
of  this  lie  had  doubts ;  that  if  a  minister 
opened  a  meeting  of  the  consistory,  and  his  con- 
duct becoming  the  subject  of  discussion,  with- 
drew himself,  the  members  NO  convened  could 
not  legally  pass  upon  it.  He  further  added 
that  the  consistory  had  no  power  to  dismiss  a 
minister  ;  but  it  might  be  different  when  there 
was  but  one  minister  to  a  congregation. 
!*">;$*]  *It  was  admitted  that  none  but  the 
friends  of  Mr.  Runkle  had  notice  to  attend 
the  meeting  of  the  23d  May.  1810,  when  the 
new  corporation  was  formed. 

The  Rev.  Mr.  Mildollar  testified  that  he  was 
the  minister  of  the  church  for  several  years 
preceding  Mr.  Runkle  ;  that  the  call  of  the 
witness  was  approved  by  the  Classis,  and  he 
always  considered  himself  subject  to  their 
jurisdiction,  and  he  represented  the  German 
Reformed  Church  in  New  York,  in  that  body; 
that  that  church  was  not  subject  to  the  Synod 
of  Pennsylvania  ;  that  he  was  called  from  that 
church  to  Pennsylvania,  and  his  removal  was 
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with   the  approbation  of  the  Classis  of  New 
York. 

The  questions  of  law  arising  on  the  evidence 
were  reserved,  by  consent,  and  the  question 
of  force  submitted  to  the  jury,  who  found  a 
verdict  against  the  defendant. 

Mr.  Briisted,  for  the  defendant,  contended, 
1.  That  there  was  a  material  and  fatal  variance 
as  19  the  style  and  title  of  the  corporation,  be- 
tween the  indictment  and  the  evidence  given 
at  the  trial.  The  indictment  states  that  "  the 
trustees  of  the  German  Reformed  Church  in 
the  City  of  New  York"  were  seised,  &c.,  and 
the  certificate  of  incorporation  declares  that 
the  trustees  and  their  successors  should  be 
known  by  the  style  and  name  of  the  "Corpora- 
tion of  the  German  Reformed  Church  in  the 
City  of  New  York." 

The  Act  for  the  Incorporation  of  Religious 
i  Societies  (sess.    24,  ch.  79,  sec.  4)  empowers 
i  them  to  sue  and  be  sued  by  their  corporate 
i  name  and  title.  A  corporation  can  do  no  legal 
act  but  in  its  true  name  and  title.     (Kyd   on 
i  Corporations,  227-303  ;  10  Co.,    122ft,  124  b, 
!  125  a;  Moore  285-287;    Bro.    Ab.    Corp.,  1. 
!  65  ;  2Bulst.,  185  ;  2  Salk.,  451  ;  3  Salk.,  103  ; 
i  Ld.  Raym.,  1515;  2  Str.r  187  ;  Cowp.,  26,  29.) 
I  And  if  judgment  be  given  against  them,  by  a 
wrong  name,  it  is  error.  (Lord  Raym.,  119.) 
i  A  corporation  must  prove  itself  such,  and  its 
true  name,  at  the  trial,  by  producing  its  char- 
ter of  incorporation.    (Hob.,  211;  Lord  Raym., 
1535.) 

2.  The  law  deems  the  possession  to  be  in  the 
i  legal  trustees.     (S.    C.,8  Johns.    Rep.,    464, 
;  469.)    The  important  question  then  is,  who 
!  were  the    legal  trustees  ?     The   church  was 
!  first  incorporated  under  the  Act  of  the  6th 
April,  1784.     (Greenleaf 's  edit,  of  Laws,  p.  71; 
|  sess.  7,  ch.  18.)    The  trustees  are  to  continue 
in  office  for  three  years  from  the  day  of  their 
'  election  (sec.    7).     These  trustees  are  to    be 
divided  into  three  classes,  and  the  first  class 
are  to  go  out  at  the  end  of  the  first  year,  so 
that  one  third  of  the  trustees  must  be  chosen 
I  annually.     The  election  must  take  place  on  a 
'  day  certain.     Now  the  elections  took  place  on 
Pinxter  Monday,  which  being  the  Monday  next 
after  Whitsunday,  *a  movable  festi-  [*154 
val,  is  not  a  certain  day.     A  non-election  of 
trustees  on   the  day   fixed   by    the    charter, 
works  a  dissolution  of  the  corporation,  at  com- 
mon law  ;  and  there   is  no  provision  in  the  act 
1  relative    to     the    incorporation    of    religious 
societies  (sess.  24,  ch.  79)  that  provides  against 
a  dissolution  for  that  cause. 
•  In  all  the  special  charters  of  incorporation 
granted  by  the  Legislature  there  is  a  provision 
that  a  non-election,  at  the  day,  shall  not  work  a 
forfeiture.     This   shows   that  where  no  such 
provision  is  made,  a  non-election,  at   the  day, 
must  produce  a  forfeiture;   for    no  election 
can  be  held  but  on  the  charter  day.     The  stat- 
ute of  11  Geo.  I.,  ch.  4,  was  passed  to  remedy 
that  inconvenience,  in  regard  to  corporations 
in  England.     (Kyd  on  Corporations,  452-517  ; 
3  Term.    Rep.,   220;    8   Mod.,  129;    3  Burr., 
1866;  10  Mod.,  346;  Kinyv.  Amertf,  2  Term 
Rep.,  515;    4  Term  Rep.,   122.)     There  is  no 
such  statute  in  this  State. 

If,  then,  there  was  a  dissolution  of  the  cor- 
poration, the  j)ersons  at  whose  instance  this 
prosecution  is  carried  on  have  no  right.  And 
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the  case  shows  that  the  defendant  and  his  as- 
sociates were  duly  and  legally  incorporated 
under  the  Act  of  27th  March,  1801.  (Sess. 
24,  ch.(  79,  sec.  11.)  The  defendant  and  his 
associates,  therefore,  were  the  legal  trustees. 

Again,  the  defendant  was,  and  is,  the  law- 
ful minister  of  this  church.  He  was  duly 
called,  by  a  majority  of  the  congregation,  in 
1805.  He  could  not  be  dismissed  without  the 
sentence  of  a  competent  ecclesiastical  tribunal. 
In  the  Low  Dutch  Church  the  only  competent 
tribunal  is  the  Classis.  In  the  High  Dutch 
Church  it  is  the  Synod.  The  consistory  are 
neither  a  Synod  nor  a  Classis.  Admitting, 
therefore,  that  the  old  corporation  was  not  dis- 
solved, their  proceedings  were  irregular  and 
illegal,  and  ought  not  to  have  any  effect  in  a 
court  of  justice.  Every  minister  is  bound  to 
act,  preach  and  teach  according  to  his  contract. 
If  he  does  not,  that  is  to  be  decided  by  the 
proper  tribunal  of  the  church  of  which  he  is 
a  minister.  Here  the  defendant  was  violently 
ejected  from  his  church  by  the  trustees,  in 
\inion  with  the  consistory.  Lay  patronage  in 
England  is  mischievous  and  bad  enough  ;  but 
this  multitudinous  lay  patronage,  if  tolerated, 
must  produce  infinitely  greater  mischiefs.  Lay 
trustees  are  not  amenable  to  the  superior  eccle- 
siastical tribunals,  and  being  possessed  of  the 
temporalities,  they  may  eject  a  minister,  at 
their  pleasure,  for  the  very  reason,  perhaps, 
that  he  preaches  the  purest  and  soundest  doc- 
trines of  Christianity,  and  with  a  view  to  in- 
troduce Deism,  Atheism  and  every  other  abom- 
ination in  their  place. 

155*]  *Mr.  Golden,  contra,  insisted,  1.  That 
the  alleged  variance  was  immaterial.  But 
there  is,  in  fact,  no  variance  ;  for  the  true 
name  of  the  corporation  is  "the  Reformed 
Dutch  Church  in  New  York,"  and  the  words 
"trustees  of"  in  the  one,  and  "corporation  of" 
in  the  other,  do  not  form  part  of  the  corporate 
name.  The  words  in  the  indictment  are  not 
intended  as  an  exact  description  of  the  corpo- 
ration, but  are  merely  to  show  who  had  the  cus- 
tody of  the  temporalities. 

Again,  though  where  a  corporation  is  a  party 
to  a  suit,  it  must  be  exactly  described  by  its 
corporate  name,  yet  that  precision  is  not  re- 
quired where  the  corporation  is  only  referred 
to  in  a  suit  in  which  it  is  not  a  party.  It  is 
sufficient  if  there  be  words  of  description 
enough  to  indentify  the  corporation.  (1  Kyd 
on  Corp.,  227  ;  2  Bac.  Abr.,  Corp.,  C,  2,  5.) 

2.  In  the  written  demand  made  by  the  de- 
fendant and  his  associates,  on  the  llth  June, 
1810,  they  recognize  Gilfert  and  the  others,  as 
trustees,  and  they  call  on  them  to  deliver  up 
the  books,  records  and  keys. 

The  objection  as  to  the  old  corporation  being 
dissolved,  because  the  election  was  on  Pinxter 
Monday,  and  not  on  a  day  certain,  in  each 
year,  can  have  no  effect ;  for  the  old  trustees 
might  hold  over  until  new  ones  were  elected. 
Besides,  according,  to  the  statute,  only  one 
third  of  the  trustees  were  to  be  elected  an- 
nually. 

[Here  he  was  stopped  by  the  court.] 

Mr.  D.  B.  Ogden,  in  reply,  observed,  that 
though  this  action  was,  in  its  form,  a  criminal 
suit,  in  the  name  of  the  people,  yet,  in  truth, 
it  was  a  civil  suit  for  the  benefit  of  the  tnistees, 
who  are  the  real  plaintiffs.  It  was,  therefore, 
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equally  necessary  that  the  corporation  should 
be  described  by  its  true  and  legal  name. 

Again,  whatever  may  be  the  legal  name  of 
the  corporation,  the  prosecutors  are  bound  to 
show  that  they  are  the  trustees :  but  there  is 
no  evidence  of  that  fact.  The  minutes  of  the 
corporation  ought  to  have  been  produced. 
The  letter  of  the  defendant  and  his  associates 
calls  them  the  late  trustees,  and  does  not 
admit  the  fact  that  they  are  the  actual  trustees. 

If  the  prosecution  is  considered  as  well 
founded,  the  court  must  award  restitution. 
But  to  whom  is  restitution  to  be  made  ?  It 
does  not  appear  that  the  corporation  is  now 
existing. 

Again,  are  not  the  minister  and  congregation 
entitled  to  the  possession  of  the  church  for  the 
purpose  of  public  worship  ?  *Is  it  fit.  [*156 
or  consistent  with  the  public  good,  that  the 
trustees  should  turn  the  minister  and  congre- 
gation out  of  the  church  ? 

Per  Curiam.  The  two  objections  to  the  ver- 
dict which  may  seem  to  deserve  examination, 
are,  1.  The  alleged  variance  between  the  indict- 
ment and  the  evidence,  as  to  the  name  of  the 
corporation  ;  and.  2.  That  by  an  irregularity 
in  the  election  of  trustees,  the  corporation  of 
1784  was  dissolved,  and  the  complainants,  who 
assumed  to  be  trustees  under  that  incorpora- 
tion, were  not  the  lawful  trustees. 

If  these  two  points  are  decided  against  the 
defendant,  the  motion  on  his  part  must  be  de- 
nied ;  for  according  to  the  provisions  of  the 
statute  for  the  incorporation  of  religious  socie- 
ties, and  according  to  the  opinion  of  the  court, 
when  this  cause  was  formerly  before  it  (8 
Johns.  Rep.,  464),  the  trustees  have  the  pos- 
session and  custody  of  the  temporalities  be- 
longing to  the  church,  whether  the  same  con- 
sist of  real  or  personal  estate.  They  must, 
therefore  be  considered  as  being,  virtute  officii, 
entitled  to  the  possession,  and  as  lawfully 
seised  of  the  ground,  and  of  the  buildings  be- 
longing to  the  church,  and  the  merit  or  de- 
merit of  their  conduct,  in  closing  the  doors 
of  the  church  against  the  defendant,  cannot 
be  taken  into  consideration  in  this  case.  If 
they  have  abused  their  trust,  the  congregation, 
who  are  their  constituents,  have  ample  remedy; 
but  this  remedy  does  not  consist  in  a  forcible 
entry  upon  their  possessions.  Though  the 
trustees  hold  the  church  property  in  trust  for 
the  church  and  congregation,  still  it  is  their 
possession  ;  and  the  courts  are  bound  to  pro- 
tect them  against  every  irregular  and  un- 
lawful intrusion  made  against  their  will, 
whether  by  members  of  the  congregation  or  by 
strangers. 

1.  The  proceedings  under  the  statute  to  pre- 
vent forcible  entry  and  detainer  are  of  a  pe- 
culiar and  anomalous  kind.  They  are  loose, 
and  of  a  mixed  nature,  being  in  substance  a 
civil,  and  in  form  a  criminal  prosecution. 
The  formal  parties  to  the  record  are  the  people 
and  the  trespasser  ;  and  the  injured  party  and 
his  interest  need  only  be  stated  in  the  indict- 
ment with  sufficient  certainty  to  enable  the 
court  to  ascertain  the  injury,  and  to  award  res- 
titution. If  the  complainant  be  designated 
sufficiently  for  this  purpose,  it  is  enough  ;  any 
further  technical  precision  which  the  :f onus  of 
pleading  might  otherwise  require,  seems  not  to 
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be  requisite.  In  this  case,  the  trustees  of  the 
church  have  a  corporate  name  by  which  they 
157*]  *are  to  sue  or  be  sued,  and  this  cor-  ; 
porate  name  is,  "The  Corporation  of  the  Ger-  j 
man  Reformed  Church  in  the  City  of  New 
York. "  In  the  indictment  they  are  not  describ- 
ed exactly  by  that  name,  but  as  "The  Trustees 
of  the  German  Reformed  Church  in  the  City 
of  New  York."  It  has  been  suggested  that 
the  corporate  name  begins  with  the  words, 
"The  German  Reformed, "&c.,  and  if  so,  there 
was  no  variation.  But  admitting  that  the 
name  begins  with  the  words  "The  Corpora- 
tion," the  variation  does  not  appear  to  be  es- 
sential, for  the  corporation,  qua  corporation,  is 
not  the  plaintiff  upon  the  record.  The  trustees 
are  known  and  designated  in  the  statute  by 
the  name  of  trustees.  They  are  so  called 
throughout  the  statute  ;  and  by  the  fourth 
section  of  the  Act  of  6th  April,  1784,  they  are 
declared  to  be  trustees  for  the  church  for 
which  they  shall  be  chosen,  and  are  authorized 
to  take  into  their  custody  and  possession  all 
the  temporalities  belonging  to  the  church  for 
which  they  should  be  elected  trustees,  whether 
the  same  consists  of  lands,  &c.  In  this  case, 
the  trustees  not  being  parties  to  the  record,  we 
are  not  obliged  to  require  them  to  be  described 
with  rigorous  precision.  We  may  adopt  the 
more  reasonable  rule  laid  down  by  Kyd  on 
Corporations,  Vol.  I.,  286,. 288,  that  the  vari- 
ance must  be  materially  different,  in  substance, 
to  injure.  This  doctrine  is  to  be  met  with  in 
the  books.  Thus  it  is  said  (Com.  Dig.,  tit. 
Pleader,  2,  B,  2)  that  if  a  personal  action  be 
brought  against  a  corporation,  and  they  plead 
misnomer,  the  plaintiff  may  reply  that  they 
were  known  as  well  by  the  one  name  as  by  the 
other.  And  Lord  Coke  says  (10  Co.,  1256) 
"that  in  pleading,  or  in  a  special  verdict,  in 
many  cases,  if  by  express  averment,  or  by  the 
finding  of  the  jury,  it  shall  be  made  apparent 
to  the  court  that  the  true  name  of  the  incorpor- 
ation, and  the  name  in  the  lease,  grant,  &c., 
are  all  one,  in  effect,  it  will  much  enforce  the 
matter ;  although,  in  words,  there  is  some  seem- 
ing of  difference."  The  trustees  of  the  church 
are  better  known  by  the  name  of  trustees  than 
bv  any  other  corporate  name.  It  is  the  name 
given  them  in  all  the  statutes  which  relate  to 
religious  incorporations.  The  church  is  here 
truly  designated,  and  the  difference  between 
the  corporation  of  that  church  and  the  trustees 
of  that  church  is  not  an  essential  variation,  in 
a  case  like  this,  where  they  are  not  the  formal 
parties  to  the  record. 

2.  It  was  proved  that  the  election  of  trustees 
"had  always  been  held  on  Pinxter  Monday." 
This  was  not  an  exact  annual  election,  as  Whit- 
sunday is  A  movable  holyday,  and  varies  with 
158*]  the  *time  of  Easter  Sunday,  but  that 
fact  does  not  prove  the  corporation  to  have  been 
thereby  dissolved.  In  the  first  place,  there  was 
always  a  majority  of  the  trustees  in  office,  as 
only  one  third  part  were  to  be  annually  chosen. 
The  Act  of  1784  did  not  prescribe  the  pre- 
cise time  when  the  trustees  were  to  be 
chosen.  The  trustees  first  to  be  chosen  were 
to  continue  in  office  "for  the  space  of  three 
years,  to  be  computed  from  the  day  of  their 
election,"  and  were  to  be  divided  into  three 
classes,  and  the  seats  of  one  class  were  to  be 
"vacated  at  the  expiration  of  every  year  ;"  so 
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that  one  third  might  be  "annually  chosen." 
The  time  of  the  annual  election  was  to  be  ap- 
pointed by  the  minister,  and  was  to  be  "at 
least  six  days  before  the  vacancies  should 
happen." 

The  church  having  fixed  upon  a  yearly  re- 
ligious epoch  for  the  election  of  trustees,  it 
would  be  very  revolting  to  hold  the  coporation 
absolutely  dissolved,  from  the  very  first  time 
that  the  elections  were  so  held,  and  that  all  its 
subsequent  elections  and  acts  were  void,  mere- 
ly because  the  holyday  selected  for  the  election 
did  not  correspond  with  the  solar  year.  We 
cannot,  with  propriety,  have  any  annual 
election  that  will  so  correspond,  because  the 
calendar  day  will  frequently  be  the  day  of  the 
Christian  Sabbath,  and  a  given  day  of  the 
week,  in  any  month,  would  not  agree  precisely 
with  the  solar  year.  We  must  give  the  statute 
a  reasonable  and  liberal  construction,  for  the 
benefit  of  the  churches.  Neither  a  precise  day 
of  election,  or  of  entering  upon  office,  is  given. 
There  are  many  decisions  in  the  books  showing 
that  the  election  in  such  cases  will  be  valid,  if 
made  after  the  year,  and  especially,  if  an  in- 
tegral part  of  the  corporation  remains.  Thus, 
in  the  case  of  Hicks  v.  The  Tmcnof  Launceston, 
H.  B.,  8,  C,  1 ;  1  Roll.  Abr.,  512,  514,  it  was 
held,  that  though  by  a  charter  of  incorporation 
the  vacancy  occasioned  by  the  death  or  remov- 
al of  an  alderman  was  to  be  supplied  by  an 
election  within  eight  days  thereafter,  yet  an 
election  at  any  time,  afterwards,  was  good  ; 
for  the  power  of  election  was  incident  to  the 
corporation,  and  the  affirmative  power  to  elect 
within  eight  days  did  not  take  away  the  im- 
plied power.  So,  in  the  case  of  Foot  v.  Prmcue, 
Mayor  of  Truro,  Str.,  625,  it  was  decided,  in 
the  Exchequer  Chamber,  and  afterwards  af- 
firmed in  the  House  of  Lords,  that  though  the 
aldermen  of  Truro  were  to  be  annuatim  eligend, 
these  words  were  only  directory,  and  the  alder- 
men were  good  officers  after  the  year,  and  un- 
til others  were  elected. 

Again,  in  the  case  of  The  Queen  v.  Corpora- 
tion of  Durham,  *10  Mod.,  146,  the  [*159 
Court  of  K.  B.  said,  that  though  a  town  clerk 
be  annuatim  eligibilis,  he  remains  town  clerk, 
after  the  year,  and  until  another  was  chosen  ; 
but  if  he  had  been  eligibilis  pro  urto  anno  tan- 
turn,  his  office  would  have  expired  at  the  end 
of  the  year. 

It  is  unnecessary  to  contend,  in  this  case, 
that  the  trustees  held  over,  after  the  expiration 
of  the  year.  Perhaps  the  language  of  the 
statute  is  too  peremptory,  that  the  seats  of  one 
third  are  to  be  "vacated  at  the  expiration  of 
every  year."  But  the  corporation  is  not  there- 
by dissolved,  for  two  thirds  of  the  trustees 
continue  in  office,  and  the  election  of  the  suc- 
cessors to  those  whose  seats  expire,  cannot  be 
deemed  void,  though  it  might  sometimes  hap- 
pen, in  consequence  of  the  movable  Whit- 
sunday, that  the  election  was  not  "at  least  six 
days"  before  the  vacancy.  The  trustees  so 
elected  would,  at  least,  be  trustees,  by  color  of 
office,  and  their  acts  would  be  good.  The  cor- 
poration still  remains,  and  the  irregularity,  if 
any.  as  to  the  time  of  the  election,  would  cure 
itself  in  the  subsequent  year.  Whether  any 
part  of  the  trustees  in  office  at  the  time  of  the 
trespass,  and  of  the  indictment  found,  came  in 
by  an  election  held  within  the  six  days,  or  af- 
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ter  the  year,  &c.,  does  not  appear.  In  no 
point  of  view,  therefore,  is  there  any  ground 
to  consider  the  proceedings  as  irregular,  on  the 
pretense  of  the  dissolution  of  the  corporation, 
or  from  the  want  of  competent  trustees. 

Motion  denied. 

N.  B.  It  was  suggested  that  the  defendant 
ought  to  be  fined,  and  restitution  awarded. 
The  Court  said  they  awarded  restitution,  and 
assessed  the  damages  at  six  cents,  so  as  to  carry 
the  costs  ;  but  the  statute  did  not  require  this 
court  to  set  a  fine. 

8.  C.,  8  Johns.,  466. 

Cited  in-6  Cow.,  25;  9  Wend.,  415;  11  Wend.,  159; 
611 ;  15  Wend.,  220 ;  19  Wend.,  143 ;  5  Johns,  Ch.,  378 ; 
1  Paige,  594;  27  N.  Y.,  557:  12  Hun,  139;  16  Hun, 
224 ;  8  Barb.,  152 :  9  Barb.,  101 ;  24  Barb.,  18 ;  27  Barb., 
555 ;  52  Barb.,  214,  236 ;  5  How,  Pr.,  75 ;  7  Leg.  Obs., 
364;  7  W.Dig.,  559:  35  N.  J.  L.,  198. 


BLISS  v.  RICE. 

Pleading — What  Operates  as  Admission. 

If  an  error  in  fact  be  well  assigned,  as  the  infancy 
of  the  party,  and  the  defendant  pleads  in  nutto  est 
erratum,  &c.,  he  admits  the  fact. 

Citations— T.  Raym.,  231 ;  9  Viner,  550. 

N  error,  on  certiorari  from  a  justice's  court. 


1 


The  error  assigned  in  this  cause  was,  that 
Bliss,  the  defendant  below,  was  an  infant, 
under  the  age  of  twenty-one  years,  and  ap- 
peared in  person,  and  not  by  guardian.  The 
defendant  in  error  pleaded  in  nullo  est  erratum. 
16O*]  *Mr.  Johnson,  for  the  plaintiff  in 
error,  contended  that  an  infant  must  always 
appear  by  guardian,  and  if  he  does  not,  it  is 
error.  (8  Johns.  Rep.,  418;  2  Johns.  Rep., 
291  ;  6  Saund.,  117.)  That  where  to  an  as- 
signment of  error  in  fact  the  defendant  pleads 
in  nuUo  eat  erratum,  the  plea  admits  the  fact,  if 
it  is  well  assigned.  The  defendant  in  error 
ought  to  have  put  in  issue  the  fact  of  infancy. 
(9  Vin.,  Error,  K  a,  pi.  1,  2,  3  ;  T.  Raym.,  231  ; 
Saund.,  101  *;  1  Burr.,  412.) 

Mr.  N.  Williams,  contra. 

Per  Curiam.  The  rule  is  settled  that  if  an 
error  in  fact  is  well  assigned,  and  the  defend- 
ant in  error  pleads  innullo  est erratum,  he  con- 
fesses the  fact.  It  was  so  laid  down  by  Hale, 
Ch.  J.,  in  Okeover  v.  Owerbury,  T.  Raym.,  231, 
who  put  the  very  case  of  infancy  assigned  for 
error.  (9  Viner,  550.)  The  judgment  must  be 
reversed. 

Judgment  of  reversal. 

Cited  in— 24  Hun,  626;  60  Barb.,  121:  41  How.  Pr., 
46  ;  61  How.  Pr.,  263 ;  9  Abb.  N.  S.,  321 ;  7  Rob.,  547. 
See  15  Johns.,  87. 


THE  PEOPLE  v.  FERRIS. 

Practice — Entitling  Pi'oceedings  against  Sheriff 
for  Attachment. 

In  proceedings  against  the  sheriff,  in  order  to  ob- 
tain an  attachment,  the  proceedings,  until  the  writ 
of  attachment  is  granted,  must  be  entitled  in  the 
original  suit. 

AN  attachment  was  issued  against  the  de- 
fendant, for  not  returning  a  writ. 
Mr.  Harris  objected  that  the  rule  for  the  at- 
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tachment  was  entitled  in  the  original  suit,  and 
not  in  the  name  of  the  people. 

Mr.  Oardinier,  contra. 

Per  Curiam.  All  the  proceedings  until  the 
writ  of  attachment,  including  the  rule  for  the 
attachment,  are  to  be  entitled  in  the  original 
cause.  The  proceedings  after  the  attachment  is. 
granted  are  in  the  name  of  the  people. 


HILLYER  ET  ux.  0.  LARZELERE. 

Dower  —  Infant    Defendant    must    appear    by 
Guardian. 

In  an  action  of  dower,  If  the  tenant  be  an  infant. 
he  must  appear  and  defend  by  guardian. 


was  an  action  of  dower.  A  judgment 
JL  by  default  having  been  obtained  against 
the  tenant,  who  was  an  infant  under  the  age 
of  ten  years. 

Mr.  Metcalf,  for  the  tenant,  moved  that  the 
default  and  subsequent  *proceedings  [*161 
be  set  aside  for  irregularity,  that  a  guardian  ad 
litem  be  appointed  for  the  tenant,  and  that  he 
have  leave  to  plead  tout  temps  print,  &c. 

Mr.  P.  W.  Raddiff,  contra,  objected  that  in 
a  real  action  it  was  not  necessary  to  appoint  a 
guardian,  and  that  the  proceedings  were  regu- 
lar. 

Per  Curiam.  Let  the  default  and  subsequent 
proceedings  be  set  aside,  and  a  guardian  ad 
litem  be  appointed,  who  may  plead  tout  temps: 
prist,  &c. 

Motion  granted. 

Cited  in—  60  Barb.,  122  ;  41  How.  Pr.,  46. 


STRONG  *.  WHITE. 

Insolvent  Debtor  Act — Does  not  Extend  to  Torts. 

The  Act  relative  to  Insolvent  Debtors  and  their 
Creditors,  passed  the  3d  April,  1811  (sess.  34,  ch.  132), 
does  not  extend  to  actions  for  libels  or  torts. 

Citation— Act  April  3,  1811. 

THE  defendant  was  charged  in  execution,  at 
the  suit  of  the  plaintiff,  for  six  hundred 
and  thirty-five  dollars  and  ninety  seven  cents, 
damages  and  costs,  recovered  in  an  action  for 
a  libel.  He  afterwards  obtained  a  discharge 
under  the  insolvent  Act,  and  he  was  now 
brought  up  on  a  habeas  corpus,  in  order  to  be 
discharged  from  his  imprisonment  in  this  suit 
also. 

Messrs.  Hammond  and  Golden  for  the  defend- 
ant. 

Mr.  J.  Strong,  contra. 

Per  Curiam.  The  act  (sess.  34,  ch.  123,  3d 
April,  1811)  does  not  extend  to  imprisonment 
for  torts.  It  declares  that  '  any  insolvent 
debtor,  who  is  or  shall  be  imprisoned  on  any 
civil  process,  out  of  any  court,  &c.,  or  who  is 
or  shall  be  prosecuted  in  any  such  court,  for 
debt,  or  on  contract,  express  or  implied,  might 
present  his  petition  for  a  discharge,"  &c.  An 
action  for  a  libel  is  not  for  a  debt,  or  on  a  con- 
tract, express  or  implied,  within  the  meaning 
of  the  act.  The  motion  must  be  denied,  and 
the  prisoner  remanded. 

Motion  denied. 

Cited  in— 31  How.  Pr.,  126 ;  2  Abb.  N.  S.,  263. 

JOHNS.  REP.,  9. 


[END  OP  MAT  TERM,  1812.] 


CASES   ARGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF   NEW    YORK, 

IN 
AUGUST  TERM,  1812,  IN  THE  THIRTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  BONNELL  ET  AL., 

v. 
SHARP. 

Possession  of  Land  icithout  Title — Assignment 
Deed  from  Owner  with  Notice  of  Prior  Unre- 
corded Deed  by  Owner — Original  Possession 
not  Adverse — What  Constitute*  Adverse  Pos- 
session— Notice  to  Agent. 

A.  entered  into  possession  of  land,  without  title, 
and  afterwards  entered  into  a  contract  with  T.,  who 
covenanted  to  (rive  him  a  deed  for  the  land.  A.  as- 
signed the  contract  to  S.,  who  took  possession,  and 
afterwards  received  a  deed  from  T.  in  November, 
1807,  and  afterwards  a  deed  from  B.,  the  patentee 
and  true  owner,  in  September,  1808,  which  was  duly 
recorded  in  October,  1808.  A  previous  deed  had  been 
tfiven  by  B.,  the  patentee,  in  September,  1807,  to  G., 
but  which  was  not  registered  until  April,  1811. 

It  was  held  that  the  original  poasession  of  A., 
iKnng1  without  title,  was  to  be  deemed  the  possession 
of  B.,  the  patentee,  and  that  the  possession  of  S., 
under  the  covenant  from  A.  to  T.,  was  not  adverse. 

The  doctrine  of  adverse  possession  is  to  be  taken 
strictly,  and  must  be  made  out  by  clear  and  positive 
proof,  and  not  by  inference.  Every  presumption  is 
in  favor  of  a  possession,  in  subordination  to  the 
title  of  the  true  owner. 

If  a  subsequent  purchaser  has  notice,  at  the  time 
of  his  purchase,  of  a  prior  unregistered  deed,  it  is 
the  same  to  him  as  if  such  deed  had  been  registered ; 
and  if  the  airent  of  such  subsequent  purchaser,  ut 
the  time  of  makinir  the  purchase,  knows  of  the 
prior  unreKiftered  deed,  it  is  the  same  as  notice  to 
liis  principal. 

Citations— 8  Johns.,  230;  3  Atk.,  64«;  1  Ves.,  64; 
Amb.,  436 ;  13  Ves..  120. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  part  of  lot  No.  72,  in  the  township 
of  Aurelius,  in  the  County  of  Cayuga.     The 
cause  was  tried   at  the  Caj'uga  Circuit,  before 
Mr.  Justice  Yates,  the  llth  of  June,  1811. 


The  plaintiff  gave  in  evidence  a  patent  from 
John  Bonne!!,  one  of  the  lessors  of  the  plaint- 
iff, for  lot  No.  72,  in  Aurelius,  dated  the  8th 
July,  1790,  and  a  deed  from  Bonne!!  to  Andrew 
Goodyear,  the  other  lessor,  dated  llth  Septem- 
ber, 1807,  which  was  recorded  the  25th  April, 
1811.  The  possession  by  the  defendant  of  the 
premises  in  question  was  also  proved. 

The  defendant  gave  in  evidence  a  power  of 
attorney,  dated  7th  April,  1805,  duly  acknowl- 
edged, and  recorded  the  17th  October, 
*1806,  from  Stephen  Thorn,  authoriz-  [*1(>4 
ing  Joseph  Grover  to  sell  the  whole  of  lot  No. 
72,  in  Aurclius,  <fec. ;  and  articles  of  agree- 
ment between  Joseph  Grover,  as  attorney  of 
Thorn,  and  Samuel  and  Abraham  Foster,  by 
which  Thorn,  by  his  said  attorney,  covenanted 
to  convey  one  hundred  acres  of  lot  No.  72,  and 
which  included  the  premises  in  question,  at  a 
future  day,  to  S.  and  A.  Foster,  for  the  sum 
of  five  hundred  dollars,  to  be  paid  at  a  future 
day.  This  agreement,  with  the  premises,  was, 
afterwards,  by  a  written  indorsement,  under 
the  hands  and  seals  of  S.  and  A.  Foster,  dated 
the  26th  of  April,  1805,  assigned  to  Sharp,  the 
defendant.  A  deed  was  also  read  in  evidence, 
dated  the  26th  of  November,  1807,  from  Thorn 
to  the  defendant,  for  eighty  acres,  part  of  lot 
No.  72,  being  the  premises  in  question,  for  the 
consideration  of  four  hundred  dollars. 

John  Ilaring,  a  witness,  testified  that  the 
Fosters  were  in  possession  of  the  premises  a 
year  or  two  before  the  date  of  the  agreement 
with  Thorn,  but  under  whom  they  claimed 
title  he  could  not  say,  but  supposed  it  was 
under  one  Carpenter,  who  claimed  to  be  the 
owner;  that  the  title  to  the  lot  was  frequently 


NOTE— Advene  txwweiwfon  —  Sul>«f(j\u-nt  imrrhaxt 
when  prior  deed  tg  unrecorded— Notice— notice  t<> 
agent. 

Ponewion  without  claim  of  title  in  tint  n/frew,  but 
is  deemed  the  possession  of  the  owner.  Brandt  v. 
Ogrden,  1  Johns.,  ]">«  ;  Humbert  v.  Trinity  Church, 
24  Wend.,  587:  Jackson  v.  Smith,  13  Johns..  406; 
Jackson  v.  Frost,  5  Cow.,  34ti :  Simons  v.  Nahant,  3 
Allen.  31«;  Hall  v.  Stevens,  0  Met.,  418;  Boston  Mill 
Corp.  v.  Hnliirirli.i;  Mass.,  22«. 

On  the  question  of  adverse  possession  as  affecting 
the  owner's  rijrht  to  convey,  m-e  Jackson  v.  Todd,  2 
Cai..  183,  note  ;  Whitakcr  v.  Cone,  2  Johns.  Cas.,  58, 
note. 

Notice  of  an  unrecorded  deetl  <lr*tronn  the  effect  of  a 

JOHNS.  HEP.,  9. 


fnthsc(fnrnt  recorded  deed.  Jackson  v.  Klston,  12 
Johns.,  4T)2  ;  Jackson  v.  Given,  8  Johns.,  137;  Jack- 
son v.  Biirjrott.  10  Johns..  457  ;  Jackson  v.  West,  10 
Johns.,  4<M1;  Jackson  v.  Page.  4  Wend.,  f»K5;  Jackson 
v.  Leek,  lit  Wend.,  33»t ;  Schntt  v.  Ijirire,  t!  l»arl>.. 
373;  Kly  v.  Scoflcld,  35  Barb.,  330 ;  Smith  v.  Hall,  28 
Vt.,  3»W;  Torllss  v.  Corliss.  8  Vt..  473;  Stewart  v. 
Thompson,  8  Vt.,  355;  Oyden  v.  Haven,  24  III..  57; 
Trull  v.  Bhrelow,  1«  Muss.,  400;  Somes  v.  Skinner.  3 
Pick..  52:  Hutler  v.  Vide.  44  Barb..  l«l;  Fawke  v. 
Woodward,  Spears  (S.  C.)  Ch.,  232  :  Stevens  v.  Morse, 
47  X.  H..  532;  Stone  v.  Bartlctt,  4»i  Me..  438. 

Xotici  after  fmrchaxc  and  jirlor  tn  record  of  xuhxe- 
ifnent  drei),  does  not  destroy  such  de»-d.  provided  it 
be  first  recorded.  Kly  v.  Sconcld  :«  Jtarb..  330. 
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questioned  ;  that  the  defendant  had  said  that 
he  had  doubts  or  fears  about  the  title.  About 
three  years  before  the  trial,  the  witness  went  to 
Virginia  to  purchase  the  lot  of  Bonnell,  for 
the  occupants  ;  Bonnell  was  at  Clarksburgh, 
and  refused  to  convey  the  lot,  saying  that  he 
had  conveyed  to  Goodyear.  The  witness,  on 
his  return,"  informed  Grover  of  the  answer  of 
Bonnell. 

Abraham  Foster  testified  that  he  entered  on 
the  land  without  title  ;  that  he  spoke  to  Joseph 
Grover  to  procure  a  title,  who  told  him,  about 
&  year  afterwards,  that  Thorn  had  a  title  from 
the  soldier  Bonnell. 

Another  witness  testified  that  he  told  the  de- 
fendant that  Goodyear  had  all  the  title  to  the 
premises  which  was  necessary  ;  and  that  the 
defendant,  on  the  12th  April,  1810,  said  that  he 
never  believed  in  his  former  title. 

The  defendant  gave  in  evidence  a  deed  from 
Bonnell  to  the  defendant  and  the  other  occu- 
pants, of  the  whole  of  lot  No.  72,  dated  29th 
September,  1808,  and  recorded  the  12th  Octo- 
ber, 1808,  having  been  proved  and  acknowl- 
edged, on  the  day  of  its  date,  before  a  notary 
public,  in  Harrison  County,  in  Virginia. 
Joseph  Grover  was  a  witness  to  the  execution 
of  this  deed,  which  expressed  a  consideration 
of  five  hundred  dollars. 

165*]  *Jabez  Gould  testified  that  Grover 
requested  him  to  go  to  Virginia  and  buy  the 
lot,  and  said,  that  from  all  accounts,  Goodyear 
had  got  the  right  soldier. 

A  verdict  was  taken  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court  on 
a  case  containing  the  above  facts. 

Mr.  Sill,  for  the  plaintiff.  The  lessors  of  the 
plaintiff  having  shown  a  regular  paper  title, 
the  only  questions  are,  1.  As  to  a  subsisting 
adverse  possession  at  the  time  of  the  convey- 
ance ;  and,  2.  As  to  the  effect  of  the  prior  reg- 
istry of  the  deed  from  Bonnell  to  the  defendant. 

1.  The  possession  commenced  under  Foster, 
who  entered  without  any  claim  of  title.  To 
•constitute  an  adverse  possession,  it  must  be  ad- 
verse at  its  commencement,  and  so  continued. 
A  person  who  enters  without  claiming  title  is 
deemed  to  hold  for  the  rightful  owner.  (1 
Johns.  Rep.,  156 ;  6  Johns.  Hep.,  218  ;  2  Sch. 
<fe  Lef.  Rep.,  97.)  Prior  to  the  deed  to  Good- 
year, the  lessor,  there  was  no  person  in  posses- 
sion, pretending  to  hold  under  a  deed.  There 
was  nothing  more  than  a  contract  for  a  deed, 
from  a  person  who  had  no  title. 

Again,  both  parties  in  this  case  claim  under 
Bonnell  ;  and  there  can  be  no  adverse  posses- 
sion where  both  persons  claim  under  the  same 
title.  (4  Johns.  Rep.,  230  ;  12  East.  153.) 


2.  The  prior  registry  of  the  deed  to  the  de- 
fendant cannot  avail  him,  since  he  had  notice 
of  the  deed  to  Goodyear,  at  the  time  of  the 
purchase  ;  for  Grover  must  be  deemed  to  be 
the  agent  of  the  defendant  (8  Johns.  Rep.,  140); 
and  there  was  a  direct  notice  to  him  of  the 
deed  to  Goodyear  before  the  purchase.  (3 
Ves.,  Jun.,478.) 

Mr.  Ruswll,  contra.  1.  As  to  the  adverse 
possession,  the  true  inquiry  is,  how  the  tenant 
held  at  the  time  of  the  deed  to  the  lessor.  If 
he  claims  to  hold  under  a  title  different  from, 
or  hostile  to  that  of  the  lessor,  it  is  sufficient. 
No  matter  whether  such  title  be  valid  or 
spurious.  In  Jtickson  v.  Todd,  2  Caines'  Rep., 
133  ;  S.  C.,  6  Johns.  Rep.,  267,  the  defendant 
came  into  possession  under  Cady,  who  held 
under  an  agreement  with  Isaacs. 

A  person  who  holds  possession  under  an 
agreement  for  a  deed,  may  set  it  up  in  his  de- 
fense against  an  action  of  ejectment.  (Yeav. 
BuckneU,  Cowp.,  473;  Burr.  Rep,,  2209.)  If 
a  possession  is  given  under  a  contract  for  a 
deed,  though  it  is  only  an  equitable  title,  it  is 

food  as  against  the  owner ;  but  if  he  give  a 
eed  to  a  third  person,  such  person,  having 
the  legal  as  well  as  *equitable  title,  [*166 
must   prevail  against  him  who  has  only  an 
equitable  title. 

2.  The  deed  from  Bonnell  to  the  defendant 
was  first  registered.  The  act  (sess.  17,  ch.  1) 
declares  all  deeds  relating  to  the  military 
bounty  lands,  which  are  not  recorded,  fraudu- 
lent and  void  against  a  subsequent  purchaser, 
for  a  valuable  consideration,  unless  first  re- 
corded. The  deed  from  the  patentee  being 
first  recorded,  nothing  can  defeat  its  perfer- 
ence — not  even  a  notice,  for  the  language  of 
this  act  is  different  from  that  relative  to  the 
registering  of  mortgages.  If  a  party  who  has 
a  deed  for  a  valuable  consideration  gets  it  first 
recorded,  it  will  be  valid.  If  a  notice  is  to 
have  any  effect,  it  must  be  clearly  proved  and 
be  direct,  fair  and  bona  fide.  The  notice  was 
to  Grover  not  to  Sharp,  and  at  the  time  of  the 
notice  to  Grover,  Goodyear  disclaimed  hold- 
ing under  the  deed,  which  was  concealed.  A 
notice,  under  these  circumstances,  can  have 
no  effect.  Besides,  Grover  was  the  agent  of 
Thorn,  not  of  Sharp,  who  never  had  notice. 

Mr.  Cady,  in  reply,  observed  that  to  render 
the  case  analogous  to  that  of  Jacktson  v.  Todd 
it  should  have  been  shown  that  there  was  a  deed 
from  Bonnell  to  Thorn.  If  Thorn  had  en- 
tered, declaring  that  he  had  a  deed  from 
Bonncll,  when  in  fact,  he  had  none,  his  pos- 
session would  not  have  been  adverse.  Though 
Thorn,  supposing  he  should  get  a  deed  from 


One  affected  with  notice  may  convey  to  one  ivithout 
notice.  Jackson  v.  Given,  8  Johns.,  137;  JAckson  v. 
Van  Valkenburgh,  8  Cow.,  260  ;  Corning  v.  Murray, 
3  Barb..  652 ;  Varick  v.  Briggs,  6  Paige,  323 ;  Adams 
v.  Cuddy,  13  Pick.,  460. 

In  New  York  the  early  cases  hold  notice  which 
merely  put  a  party  on  inquii-y  to  be  iwnifflcient.  Dey 
v.  Dunham,  z  Johns.  Ch.,  182 ;  Jackson  v.  Van  Val- 
kenburgh, 8  Cow.,  260.  See,  also,  Mine  v.  Dodd,  2 
Atk..  275 ;  Jolland  v.  Stain  bridge,  3  Ves.,  478. 

The  better  doctrine,  and  the  one  now  held,  is,  that 
whatever  is  sufficient  to  out  a  party  on  inquiry  is 
sufficient  notice.  Williamson  v.  Brown,  15  N.'Y., 
354;  Williams  v.  Birbeck,  Hoff.  Ch.,  359;  Walworth 
v.  Farmers'  Loan,  &c.,  Co.,  1  N.  Y.,  433 ;  Tuttle  v. 
Jackson,  6  Wend.,  213 :  Jackson  v.  Post,  15  Wend.. 
-588  ;  Grimstone  v.  Carter,  3  Paige,  421 ;  Howard  Ins. 
Co.  v.  Halsey,  4  Sandf .,  577 ;  Dunham  v.  Dey,  15 
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Johns.,  569.    See,  also,  Le  Neve  v.  Le  Neve,  3  Atk., 
646 ;  Whitebread  v.  Boulnois.  1  Younge  &  C.,  303. 

Actual  p(mc##ion  is  ftufficifnt  to  put  the  purchaser 
onin<{uiry.  Tuttle  v.  Jackson,  6  Wend.,  213:  Grim- 
stone  v.  Carter.  2  Paige,  421 ;  Troup  v.  Hurlbut,  10 
Barb..  97;  Williams  v.  Birbeck,  Hoff.  Ch.,  359; 
Gouverneur  v.  Lynch,  2  Paige,  300;  Kendall  v. 
Lawrence,  22  Pick.,  540.  But  see  M'Mecham  v. 
Grifling,  3  Pick.,  150;  Pomroy  v.  Stevens,  11  Met., 
244 ;  Dooley  v.  Wolcott,  4  Allen,  406 ;  Meritt  v.  N. 
K'y.  Co.,  12  Barb.,  605. 

Notice  to  the  agent,  employed  in  the  transaction, 
is  constructive  notice  to  the  principal.  Jackson  v. 
Van  Vaikenburgh,  8  Cow.,  260;  Jackson  v.  Leonard, 
13  Johns.,  180;  Jackson  v.  Leek.  19  Wend..  339; 
Ingalls  v.  Morgan,  10  N.  Y.,  178;  Hay  wood  v.  Shaw, 
16  How.  Pr.,  119.  See,  also,  Jeffree  v.  Bigelow,  13 
Wend.,  518. 
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Bonnell,  promised  to  convey  to  Foster ;  yet 
Bonnell,  though  he  had  covenanted  to  convey 
to  Thorn,  might  give  a  deed  to  Goodyear,  who 
would  have  a  valid  and  legal  title. 

It  must  be  inferred,  from  the  facts  in  the 
case,  that  Grover  went  to  Bonnell  as  the  agent 
of  Sharp,  who  must,  therefore,  be  charged 
with  the  notice  to  his  agent. 

Per  Curiam.  To  entitle  the  plaintiff  to  re- 
cover upon  this  case,  two  propositions  must 
be  established  :  1.  That  the  deed  from  Bonnell 
to  Goodyear  was  not  void  by  reason  of  an  ad- 
verse possession  existing  at  the  time.  2.  That 
notice  of  that  deed  destroyed  the  effect  of  the 
prior  registry  of  the  deed  "from  Bonnell  to  the 
defendant. 

1.  When  the  patentee  Bonnell  executed  his 
deed  to  Goodyear,  the  defendant  was  in  pos- 
session, under  a  covenant  from  Stephen  Thorn 
to  the  Fosters,  to  convey  to  them  the  prem- 
167*]  ises,  upon  a  Consideration  to  be  paid. 
The  Fosters  entered  upon  the  premises,  with- 
out title,  as  one  of  them  confessed,  and  he 
spoke  to  Grover,  the  agent  of  Thorn,  to  pro- 
cure a  title.  When  he  first  spoke  to  Grover, 
the  latter  did  not  say  that  Thorn  had  any 
title  :  but,  about  a  year  afterwards,  Grover 
told  him  that  Thorn  had  a  deed  from  the 
soldier  Bonnell.  The  defendant  entered  under 
an  assignment  of  the  covenant  to  the  Fosters. 
Whatever  pretense  or  color  of  title  the  defend- 
ant had,  at  the  time  of  the  execution  of  the 
•deed  to  Goodyear,  it  was  avowedly  under 
Bonnell,  the  patentee.  The  original  posses- 
sion by  (the  Fosters,  being  without  any  pre- 
tense of  title,  was  to  be  deemed  the  possession 
of  Bonnell,  the  true  owner  ;  and  I  think  it 
would  be  carrying  the  doctrine  of  adverse 
possession  beyond  the  authorities,  and  beyond 
the  truth  of  the  case,  to  consider  the  covenant 
of  Thorn,  who  said,  or,  what  is  the  same 
thing,  whose  agent  said,  that  he  held  under 
Bonnell,  as  amounting  to  an  ouster  of  Bon- 
nell, and  an  act  in  denial  of,  and  in  hostility 
to,  his  right.  What  kind  of  right  or  title 
Thorn  pretended  to  have  from  Bonnell  does 
not  appear.  His  right  might  have  been  under 
a  mere  covenant  or  contract  to  convey,  such 
as  he  afterwards  made  with  the  Fosters  ;  and 
we  have  no  ground  to  infer  that  he  had  any 
l>etter  pretension,  when  Bonnell  conveyed  to 
Goodyear,  in  September,  1807.  It  is  a  settled 
rule  that  the  doctrine  of  adverse  possession  is 
to  be  taken  strictly,  and  not  to  be  made  out  by 
inference,  but  by  clear  and  positive  proot. 
Every  presumption  is  in  favor  of  possession  in 
subordination  to  the  title  of  the  true  owner. 
It  is  not  unusual  for  persons  to  contract  to 
convev  at  a  future  day,  in  expectation  of  a 
capacity  to  convey  by  the  given  day,  though 
they  have  no  title  at  the  time  of  the  contract. 
The  Fosters  were  originally  in  possession,  in 
judgment  of,  law,  under  Bonnell  :  and  they 
never  meant  to  change  that  character,  and  to 
oust  Bonnell.  by  taking  the  covenant  from 
Thorn.  They  took  it,  undoubtedly,  under 
the  impression  that  Thorn  then  was,  or  would 
thereafter  be.  authorized  to  convey  the  title  of 
Bonnell  ;  and  the  defendant,  as  the  assignee 
of  the  Fosters,  must  be  deemed  to  have  sue 
ceeded  to  the  possession  under  the  same  im- 
pression. Thorn  was  never  in  possession,  and, 
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of  course,  there  was  no  adverse  possession  to 
be  imputed  to  him.  Fosters  and  the  defend- 
ant held  possession,  without  setting  up  any 
adverse  title,  and  under  a  contract  for  a  title 
to  be  derived  from  Bonnell.  To  consider 
*Bonnell  as  thereby  disseised  or  dis-  [*168 
possessed  of  his  freehold,  and  to  have  lost  his 
capacity  to  convey  the  land,  is  inadmissible. 
Adverse  possession,  so  as  to  defeat  the  con- 
veyance of  the  true  owner,  must  be  made  out, 
clearly  and  positively  ;  and  so  the  court  said 
in  the  case  of  Wick/uim  v.  Concklin,  8  Johns. 
Rep.,  220. 

2.  The  next  question  is.  whether  this  deed 
was  superseded  by  the  subsequent  deed  from 
Bonnell  to  the  defendant,  of  September,  1808, 
and  which  was  first  recorded. 

There  is  no  doubt  that  if  a  subsequent  pur- 
chaser has  notice,  at  the  time  of  his  purchase, 
of  a  prior  unregistered  deed,  it  is  the  same  to 
him  as  if  it  had  been  registered.  It  is  not  a 
secret  conveyance  by  which  he  can  be  preju- 
diced or  defrauded  ;  and  if  he  purchases  with 
knowledge  of  such  prior  deed,  and  with  the 
expectation  of  getting  his  deed  first  registered, 
he  does  an  act  against  good  conscience,  and  in 
abuse  of  the  statute,  which  was  made  to  pre- 
vent and  not  to  protect  fraud.  It  is,  there- 
fore, a  well-settled  principle,  that  such  notice 
supplies  the  place  of  a  prior  registry,  and  the 
only  question  here  is  whether  the  defendant 
is  chargeable  with  such  notice. 

In  July,  1808,  and  about  three  months  be- 
fore the  defendant's  deed,  John  Haring  went, 
as  an  agent  for  the  defendant  and   the  other 
occupants  of  the  lot,  to  purchase  the   lot  of 
Bonnell.     Bonnell   refused  to   sell,  and   told 
him  that  he  had  already  conveyed  the  lot  to 
Goodyear,  one  of  the  lessors  of  the  plaintiff. 
Here,  then,  was  a  direct  and  positive  notice  to 
the  agent  of    the  defendant.     Haring    com- 
municated this  fact  to  Joseph  Grover,  who,  in 
September  following,  went,  as  agent  for  the 
defendant,  and  the  other  occupants,  to  pur- 
chase, and  succeeded  in  his  mission.     It  is  to 
be  inferred  that  Grover  was  the  agent  also  of 
the  defendant,  and,  as  such,  made   the  pur- 
chase because  he  had  before  acted  as  agent  for 
Thorn,  in  selling  the  lot,    and  because  he  ap- 
plied to  Gould  to  go  to  the  patentee  and  make 
the  purchase,  and.  lastly,  because  we  find  him 
in  Virginia  at  the  time  of  the  purchase,  and  a 
witness  to    the  execution    of  the    deed.     No 
doubt  he   was  the  agent  who  made  the  pur- 
chase, and   from   whom  the  deed   was  after- 
wards received.     Here  we  have  then  notice  of 
the  prior  deed  given  to  two  successive  agents 
of  the   defendant,  and  both   employed  for  the 
very  purpose  of   making  the   purchase.     The 
notice  in   each  case  was  direct   and   positive, 
and  given    prior   to   the    purchase.     Can    we 
|  possibly  doubt,  after  this,  whether  the  knowl- 
|  edge  of  the  prior  *dml  was  communi-  [*1<>J> 
I  rated  from  these  agents  to  their  principal,  and 
j  especially  by  the  first  agent,  whose  object  was 
|  defeated,  in    consequence  <>f    the  very   fact  of 
|  the  prior  deed  ?     The  defendant  confessed,  in 
i  1H10.  that  "  he    never  believed    in  his    former 
I  title."     But  we  need  not  bring  home  the  notice 
to  the    defendant,   for  it  is  a  well-settled  rule, 
that  notice  to  the  agent  is  notice  to  his  princi 
!  pal.     This  has   been    frequently  so   ruled,  in 
i  respect  to  the  very   question   of   a  prior   un- 
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registered  deed,  and  in  respect  to  the  agent 
employed  to  effect  the  purchase.  (Le  Neve  v. 
Le  Neve,  3  Atk.,  646  ;  1  Yes.,  64  ;  Amb.,  436, 
S.  C. ;  Lord  Forbes  v.  Deniston,  and  other  cases 
therein  cited  ;  13  Vesey,  120.) 

We  are,  accordingly,  of  opinion  that  the  plaint- 
iff is  entitled  to  judgment. 

Distinguished— 10  Johns.,  166. 

Cited  in-12  Johns.,  368:  20  Johns.,  403;  9  Wend., 
517 :  5  Hill,  108 ;  10  N.  Y..  539 ;  21  N.  Y.,  120 ;  6  Barb., 
78 ;  15  Barb.,  490 ;  44  Barb.,  168 :  37  Super.,  199 ;  2 
Wend.  &  M.,  393 :  1  Cliff,  458 ;  29  Wis.,  252 ;  40  Mich., 
541;  42Ind.,  101. 


DOE,  ex  dem.  CLINTON  ET  AL.,  v.  PHELPS. 

Execution  of  Deed — Recital  of  Power  of  Attorney 
— Lapse  of  Forty  four  Years — Presumption  of 
Execution  of  Power  of  Attorney. 

Where  a  deed  was  executed,  in  1767,  which  recited 
a  power  of  attorney,  from  six  of  the  grantors,  for 
the  whole  of  a  patent,  and  the  lands  in  the  patent 
were  proved  to  be  generally  held  under  and  accord- 
ing to  that  deed ;  it  was  held,  that  after  the  lapse  of 
44  years,  the  execution  of  the  power  of  attorney 
would  be  presumed. 

THIS  was  an  action  of  ejectment,  and  was 
tried  at  the  last  circuit,  in  Schoharie 
County,  before  Mr.  Justice  Spencer.  The 
plaintiff  claimed  the  north  part  of  lot  No.  29, 
in  a  patent  granted  the  llth  October,  1765,  to 
Frederick  "i  oung  and  nineteen  others,  for  20,- 
000  acres  of  land,  in  the  town  of  Sharon.  At 
the  trial,  the  lessors  gave  in  evidence,  1,  An 
exemplification  of  the  patent.  2.  A  deed, 
dated  9th  September.  1766,  from  John  S.  A. 
Glen,  John  Cuyler,  Garrit  A.  !>•"•"•£,  and 
Henry  C.  Cuyler,  to  Peter  Dubois,  for  four 
twentieth  parts  of  the  said  tract.  3.  A  deed, 
dated  14th  May,  1767,  from  Philip  Livingston, 
Peter  Dubois,  Alexander  Colden,  Frederick 
Young,  for  himself,  and  also  as  attorney  for 
Cornelius  Ten  Broek,  Abraham  Yates,  Jun., 
Nicholas  Oxinier,  Adam  Young,  and  Johannis 
Keplier,  to  Anthony  Van  Dam,  reciting  the 
power  of  attorney  from  them  to  the  said 
Frederick  Young,  accompanied  with  a  map  of 
the  premises,  for  the  whole  patent.  4.  A 
deed,  dated  2d  September,  1767,  from  Anthony 
Van  Dam,  reciting  the  previous  conveyances, 
to  Peter  Dubois,  for  lots  Nos.  4,  17,  43,  5.  16, 
42,  6,  15,  50,  7,  14,  and  9,  each  containing  four 
hundred  acres.  5.  A  deed,  dated  3d  Novem- 
ber, 1772,  from  Peter  Dubois,  in  which  his 
trustees  were  joined,  to  Walter  Franklin, 
under  whom  the  lessors  derived  title,  for  lot 
No.  9,  and  twelve  other  lots.  The  lessors  are 
the  heirs-at-law  of  Walter  Franklin. 
17O*]  *Jabez  D.  Hammond,  a  witness, 
testified  that  the  defendant  did  not  pretend  to 
claim  a  title  to  the  premises  ;  that  the  lots  in 
the  patent  to  Young  and  others  were  gener- 
ally held  under,  and  according  to,  the  deed 
from  Anthony  Van  Dam  ;  that  there  are  two 
lines  run  on  the  northern  boundary  of  the 
patent,  the  distance  between  which  is  about 
eight  chains  ;  that  the  corner  trees  of  lot  No. 
9  are  not  to  be  found,  and  the  defendant 
claimed  a  right  to  the  space  between  the  two 
lines,  opposite  to  lot  No.  9,  &c. 

The  witnesses  for  the  defendant  testified  that 
part  of  the  defendant's  farm  had  been  im- 
proved twenty-three  years  ;  that  the  north- 
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west  corner  of  lot  No.  9,  which  is  the  northeast 
corner  of  lot  No.  8,  was  marked  in  the  south 
of  the  two  lines  above  mentioned.  One  Keyes 
formerly  held  land  opposite  to  lot  No.  9.  and 
improved  it  up  to  the  south  line,  before  he 
leased  the  alleged  intermediate  space,  or  gore, 
to  the  defendant.  The  lot  adjoining  No.  9  is 
held  up  to  the  north  line,  as  are  all  the  lots 
eastward,  on  Crosby's  patent.  The  defendant 
possessed  the  intermediate  space,  under  Keyes, 
about  nine  years.  The  possessors  of  lot  No. 
9  have  claimed  that  space,  as  a  gore,  and  the 
two  lines  appeared  to  be  about  the  same  age. 
The  plaintiff.though  called  on  for  that  purpose 
did  not  produce  a  power  of  attorney  to  Freder- 
ick Young,  from  any  of  the  patentees,  nor  did 
he  produce  any  other  deed  than  those  above 
mentioned. 

A  verdict,  by  consent,  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  above  facts  ;  the  judge 
on  account  of  his  relationship  to  the  lessors, 
declining  to  give  any  opinion  on  the  points 
raised. 

Mr.   Van  Buren  for  the  plaintiff. 

Mr.   Cody,  contra. 

Per  Curiam.  The  lessors  of  the  plaintiff 
showed  an  undisputed  title,  under  the  original 
patent  of  1765.  to  seven  twentieth  parts  of  the 
premises.  The  defendant  sets  up  no  title,  nor 
does  he  show  any  adverse  possession  sufficient 
to  bar  the  plaintiff's  right  of  recover)'.  The 
lessors  of  the  plaintiff  likewise  show  a  further 
right  to  six  twentieth  parts  of  the  premises, 
provided  the  conveyance  to  Van  Dam  from 
Young,  as  attorney  to  six  of  the  patentees, 
was  by  due  authority.  This  deed  bears  date 
the  14th  May,  1767,  and  it  recites  a  power  of 
attorney  from  six  of  the  patentees,*and  [*1 7 1 
it  was  in  proof  that  the  lands  in  the  patent 
were  generally  held  under  title  derived  from 
Van  Dam.  The  deed  to  Van  Dam  was  from 
other  patentees,  besides  those  for  whomYoung 
assumed  to  act  as  attorney,  and  it  purported  to 
be  a  conveyance  of  the  whole  patent.  After  a 
lapse  of  forty -four  years,  and  when  the  posses- 
sions have  gone  along  with  the  deed  to  Van 
Dam,  and  when  no  pretense  of  claim  in  oppo- 
sition to  that  deed  has  been  heard  of,  the  exe- 
cution of  the  power  of  attorney  recited  in  the 
deed  of  1767  may  reasonably  be  presumed. 
An  ancient  deed,  with  possession  correspond- 
ing with  it,  proves  itself  ;  and  a  power  of  at- 
torney contained  in  such  deed,  and  necessary 
to  give  it  validity,  or  full  effect,  will  equally 
be  embraced  by  the  presumption. 

The  deed  to  Van  Dam  was  for  the  whole 
patent ;  but  no  right  appeared  upon  the  face 
of  it,  nor  is  any  shown  otherwise,  to  more  than 
thirteen  twentieth  parts  of  the  patent,  and  for  so 
much  and  no  more  the  plaintiff  is  entitled  to 
judgment. 

Judgment  accoi'dingly . 

Distinguished— 21  N.  Y.,  211. 

Cited  in— 10  Johns.,  477  ;  13  Johns.,  516. 


DEY  v.  MURRAY. 

Funds  Remitted  to  meet  Bill  of  Exchange — BUI 

Presented    before  Funds  Received — Protest — 

JOHNS.  REP.,  9. 


1812 


DEY  v.  MURRAY. 


171 


Funds  used    to  pay  Subsequent  Bitt  —  Rights 
of  Parties  —  Privity. 

A  remitted  £500  to  B,  in  London  to  pay  a  bill  for 
the  same  sum,  drawn  by  his  attorney  C  on  B,  pur- 
suant to  an  agreement  between  them.  The  bill  hav- 
ing been  presented  for  payment  before  the  funds 
had  reached  the  hands  of  B,  it  was  returned  pro- 
tested. Afterwards  another  bill  for  £112  10s.,  drawn 
also  by  C,  as  attorney  of  A,  in  favor  of  D,  was  pre- 
sented to  B.,  who  accepted  and  paid  it,  out  of  the 
£500  which  had  in  the  mean  time,  come  to  his  hands. 

It  was  held,  that  though  the  £500  was  placed  in 
the  hands  of  B  for  a  specific  purpose,  yet  C  had  no 
right  of  action  against  D  to  recover  back  the  money 
paid  to  him,  but  must  look  to  the  other  parties 
to  rectify  the  mistake,  if  any  was  made. 

Citations—  2  Camp.  N.  P..  123. 


was  an  action  of  assumpsit.  The  cause 
-L  was  tried  before  the  Chief  Justice,  at  the 
New  York  sittings,  in  December,  1810. 

The  plaintiff  read  in  evidence  the  following 
writing  :  "  New  York,  10th  December,  1807, 
Anthony  Dey  having  drawn  in  favor  of  George 
W.  Murray,  four  bills  of  exchange,  as  the  at- 
torney for  Richard  S.  Hackley,  at  one  hundred 
and  twenty  days  after  sight,  for  one  hundred 
and  twelve  pounds  ten  shillings  sterling,  on 
Thomas  Mullet  &  Co.,  of  London.  It  is  un- 
derstood and  agreed,  that  if  all  or  either  of  the 
said  bills  should  not  be  accepted  or  paid,  he  is 
not  to  be  responsible  for  the  payment  of  the 
same,  or  any  damages,  interest,  costs  or 
charges,  that  may  arise  or  accrue  thereon  -,  the 
same  bill  having  been  drawn  to  facilitate  the 
172*]  *payment  of  five  hundred  dollars, 
which  George  W.  Murray,  as  bail  for  Richard 
S.  Hackley,  has  paid  for  him  in  a  suit  brought 
by  John  Knox  against  the  said  Hackley,  and 
which  has  been  compromised,  and  to  which 
compromise  I  have  given  my  assent,  as  the  best 
arrangement,  under  all  circumstances,  that 
could  be  made,  G.  W.  Murray:"  also  a  certi- 
ficate, signed  by  George  W.  Murray,  dated  the 
12th  December,  1801,  as  follows:  "On  the 
10th  day  of  December,  1807,  Anthony  Dey, 
as  the  attorney  of  Richard  S.  Hackley,  drew  a 
set  of  exchange  payable  to  the  undersigned 
George  W.  Murray,  on  Thomas  Mullet  &  Co.  ,  of 
London,  at  one  hundred  and  twenty  days  after 
-sight,  for  one  hundred  and  twelve  pounds  ten 
shillings  sterling,  which  was  for  one  half  of 
the  compromise  that  was  made  of  John  Knox's 
claim  against  the  said  Richard  S.  Hackley, 
and  for  which  amount  the  said  Richard  S. 
Hackley  was  to  provide  payment,  by  remitting 
the  same  with  a  similar  amount  to  the  said 
Mullet  &  Co.  And  which  said  set  of  exchange 
I  acknowledge  was  duly  paid  and  carried  to 
the  credit  of  my  account  with  the  said  Thomas 
Mullet  «fe  Co.,  on  the  31st  day  of  March  last, 
out  of  a  sum  of  five  hundred  pounds  sterling, 
which  Richard  S.  Hackley  had  previously  re- 
mitted to  the  said  Thomas  Mullet&  Co.,  to  pay 
Anthony  Dey,  as  will  more  fully  appear  from 
an  extract  of  Thomas  Mullet  &  Co.'s  letter  to 
me,  dated  London,  7th  September.  1808,  as 
follows  :  '  We  do  not  see  that  we  ever  men- 
tioned to  you  that  we  had  accepted  the  one 
hundred  and  twelve  pounds  ten  shillings  you 
remitted  as  drawn  by  Mr.  Dey.  We  did  soon 
the  31st  of  March,  having  then  determined  to 
accept  another  bill  for  the  same  sum  which 
with  vours  had  been  suspended.  The  fact  is, 
Mr.  l)ey  drew  five  hundred  pounds,  one  hun- 
dred and  twelve  pounds  ten  shillings,  and  one 
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hundred  and  twelve  pounds  ten  shillings. 
The  first  bill  went  back  for  want  of  funds 
from  Hackley  or  Meade.  After  it  was  returned 
a  remittance  of  five  hundred  pounds  came. 
We  tried  to  stop  the  bill,  but  it  was  too  late  to 
do  so,  and  we  then  considered  it  was  our  duty 
to  accept  the  two  others,  which  we  according- 
ly did.  Mr.  Dey  is  very  angry  with  us,  and 
accuses  us  of  a  collusion  with  you,  in  this 
business,  which  is  very  singular,  as  we  only 
treated  you  as  we  did  the  holder  of  the  other 
bill  (a  perfect  stranger),  and  if  we  had  done 
worse  for  you  than  for  a  stranger,  it  would 
have  been  singular  indeed.  We  mention  this 
at  large,  that  you  may  know  what  to  reply, 
should  Mr.  Dey  speak  to  you  on  the  subject.'"" 

It  appeared  that,  in  a  conversation  between 
the  plaintiff  and  defendant,  the  plaintiff  said 
to  the  defendant,  "  You  are  perfectly  satis- 
fied *that  you  have  been  paid  five  hun-[*173 
dred  dollars  on  account  of  Knox's  business, 
out  of  my  money,  that  was  not  remitted  for 
that  purpose,  but  which  belonged  to  me,  and 
that  it  has  not  been  refunded  ;  "  to  which  the 
defendant  replied  that  he  knew  he  had 
been  paid  out  of  the  defendant's  money,  but 
the  defendant  must  look  to  Mullet  &  Co.,  and 
settle  the  matter  with  them. 

On  this  evidence,  the  Chief  Justice  nonsuit- 
ed the  plaintiff;  and  a  motion  was,  afterwards, 
made  to  set  aside  the  nonsuit. 

Mr.  Welte,  for  the  plaintiff,  contended  that, 
on  principles  of  natural  justice,  the  case  was 
strongly  in  favor  of  the  plaintiff.  The  moment 
the  five  hundred  pounds  was  placed,  by 
Hackley,  in  the  hands  of  Mullet  &  Co.,  to 
meet  the  bill  drawn  by  Dey,  it  ceased  to  be  the 
money  of  Hackley,  and  he  had  no  control 
over  it.  It  was  subject  to  the  order  of  Dey 
alone,  as  much  as  if  it  had  been  placed  in  a 
bank,  payable  to  his  order.  On  receiving  the 
money,  Mullet  &  Co.  became  the  agents  or 
bailees  of  Dey.  If  an  agent  wrongfully,  or 
through  mistake,  pays  the  money  of  his  "prin- 
cipal, the  latter  may  recover  it  back  from  the 
person  to  whom  it  has  been  paid.  (Cowp.. 
806;  Doug.,  637;  Bull.  N.  P.,  35.)  It  was 
no  answer  to  say  that  the  plaintiff  might  re- 
sort to  Mullet  &  Co. ;  for  he  still  had  a  right  to 
consider  Mullet  &  Co.  as  the  agents  of  the 
plaintiff,  and  as  having  paid  the  money 
wrongfully. 

Mr.  Colden,  contra,  insisted  that  the  argu- 
ment on  the  part  of  the  plaintiff  amounted  to 
no  more  than  that  Mullet  <fe  Co.  had  paid  the 
money  out  of  the  wrong  heap.  But  no  matter 
from  what  fund  the  money  has  been  paid,  if 
the  defendant  had  a  right  to  receive  it.  The 
general  principle  laid  down  in  the  books  cited 
is  not  denied,  but  it  must  be  taken  with  the 
fact  that  the  person  who  received  the  money 
had  no  right  to  it.  This  cannot  be  pretended 
in  regard  to  the  defendant. 

Per  Onrintn.  The  bills  of  exchange  drawn 
in  favor  of  the  defendant  being  paid  by  Mullet 
ife  Co.,  on  whom  they  were  drawn,  and  paid 
too  out  of  moneys  transmitted  to  them  by 
Hackley,  the  drawer  of  the  bills,  the  defend- 
ant is  not  bound  to  refund  the  money  to  the 
phiintiff.  It  cannot  be  maintained  that  the 
money  so  paid  was  the  plaintiff's  money, 
merely  because  Ilackley  had  previously  re- 
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mitted  money  to  Mullet  &  Co.  to  pay  the 
plaintiff.  The  specific  money  had  no  earmark. 
174*]  The  mistake,  if  any,  *must  be  rectified 
between  Hackley,  the  plaintiff,  and  Mullet  «fe 
Co.  There  was  no  privity  between  the  de- 
fendant and  those  parties  in  that  negotiation. 
The  plaintiff  must  look  to  Mullet  &  Co.,  or 
Hackley,  and  not  to  the  defendant.  This  case 
is  analogous,  in  principle,  to  that  of  Rogers  v. 
Kelly,  2Cami>b.  N.  P..  123. 

Motion  to  Mt  aside  the  nonsuit  denied. 


SMITH,  ex  dem.  TELLER  ET  AL., 
BURTIS  AND  WOODWARD. 

Ejectment  —  Proof  by  Plaintiff  of  Possession  and 
Descent  Cast  —  Defense,  Adverse  Possession  — 
Evidence  —  Defendant  Originally  Claimed  to 
Enter  as  Tenant  in  Common  under  same 
Title  as  Lessor  —  What  Constitutes  Adverse 
Possession. 

In  an  action  of  ejectment,  the  plaintiff,  after  re- 
lying on  the  possession  and  descent  cast,  offered  to 
prove  a  seisin  in  fee  of  35-33  parts  of  the  premises  ; 
and  it  being  supposed  unnecessary  to  show  a  paper 
title,  as  the  defendant  relied  solely  on  an  adverse 
possession  of  30  years,  the  plaintiff  offered  to  show 
that  B,  whose  possession  was  relied  on,  as  adverse, 
entered,  claiming1  to  be  tenant  in  common  under  the 
same  title.  It  was  held  that  this  evidence  was  ad- 
missible without  requiring  the  plaintiff,  at  the  same 
time,  to  admit  the  fact  that  B  was  a  tenant  in  com- 
mon with  him. 

To  constitute  an  adverse  possession,  it  is  not  nec- 
essary that  there  should  be  a  rightful  title.  It  must, 
however,  be  a  possession  under  color  and  claim  of 
title,  and  exclusively  of  any  other  right. 

And  if  B  enters  claiming  as  tenant  in  common, 
under  the  same  title  as  that  of  the  lessor,  it  admits 
the  title  of  the  lessor,  so  that  neither  B,  nor  those 
claiming  under  him,  can  set  up  such  entry  as  ad- 
verse to  the  common  title,  or  injurious  to  the  rights 
of  the  other  tenants  in  common. 

Citations.—  Stat.  21  Jac.  I.,  ch.  16,  sees.  1,  2;  1  Laws, 
563:  6  East,  80  ;  Co.  Latt.,  374  a;  2  Cai.,  129  ;  8  Johns., 
84;  9  Johns.,  77. 


was  an  action  of  ejectment,  to  re'cover 
-L  a  house  and  lot  of  ground,  in  the  fifth 
ward  of  the  City  of  New  York.  (See  S.  C. 
Vol.  VI.,  p.  197.) 

The  cause  was  tried  before  the  Chief  Justice 
at  the  New  York  sittings,  in  December,  1810. 
The  plaintiff  proved  that  Isaac  Teller  entered 
into  possession  of  the  premises,  claiming  the 
same  as  his  own,  sT>me  time  between  the  years 
1760  and  1765,  and  erected  a  brick  house  there- 
on, in  which  he  lived  with  his  family,  until 
the  month  of  June,  1775,  when  he  died  in 
possession  of  the  premises  ;  that  Isaac  Teller, 
at  the  time  of  his  death,  had  five  children,  to 
wit:  John,  his  eldest  son,  Henry,  his  second 
son,  one  of  the  lessors  of  the  plaintiff,  and 
Mary(who  intermarried  with  Peter  Thalkimer), 
Remsen  and  Isaac,  the  other  lessors  of  the 
plaintiff  ;  that  the  widow  and  children  of  the 
said  Isaac  Teller,  deceased,  remained  in  pos- 
session of  the  premises  until  the  British  army 
took  possession  of  the  City  of  New  York,  when 
they  were  compelled  to  leave  the  same.  John, 
the  eldest  son,  died  in  the  month  of  December, 
in  the  year  1777,  aged  between  twelve  and 
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fifteen  years.  The  plaintiff  farther  proved 
that  after  the  British  troops  entered  the  City  of 
*New  York,  in  the  year  1776,  they  [*l'7ft 
took  possession  of  and  occupied  the  buildings 
and  premises  in  question;  and  on  the  application 
of  a  judgment  creditor,  Isaac  Teller,  since 
deceased,  permitted  him,  for  thirty  guineas,  to 
take  possession  of,  and  appropriate  To  his  own 
use  the  materials  of  the  buildings,  which  were 
sold  by  him,  and  out  of  the  proceeds  thereof  he 
retained  the  amount  due  him,  and  a  few  years 
since  paid  the  balance  to  Henry,  one  of  the 
lessors  of  the  plaintiff. 
Michael  Ortley,  a  witness  on  the  part  of  the 

Elaintiff,  testified  that  the  house  occupied  by 
saac  Teller,  before  the  war,  stood  on  the 
ground  now  in  the  possession  of  the  defend- 
ants; that  during  the  war  the  house  was  pulled 
down  by  the  British  troops;  and  the  ground  on 
which  it  stood  remained  vacant,  after  the  war, 
and  until  1791,  when  the  witness  left  the  city. 
Three  other  witnesses  testified  to  the  same 
effect. 

John  Leonard,  a  witness,  also  testified  that 
Henry  R.  Teller  was  eight  or  nine  years  old  at 
the  time  of  his  father's  death.  Since  the  late 
war  Theophilus  Beekman  put  a  house  on  the 
premises.  Before  the  war  Teller  had  three 
houses  on  the  premises  :  the  middle  house  was 
of  brick,  the  other  two  of  wood.  The  brick 
house  stood  opposite  a  house  since  occupied 
by  Mr.  Brewerton.  The  Beekman  house  was 
placed  on  part  of  the  ground  where  the  Teller 
house  had  stood,  including  the  ground  oc- 
cupied by  the  wooden  houses,  which  were 
nearest  to  Chamber  Street,  and  a  part  of  the 
ground  occupied  by  the  brick  house.  On  the 
north  of  the  houses  of  Teller,  on  Broadway, 
was  a  house,  before  the  late  war,  called  the 
Ackerman  house,  and  to  the  north  of  which 
was  another,  called  the  Kip  house. 

The  plaintiff  having  rested  on  this  evidence, 
the  defendants'  counsel  moved  for  a  nonsuit, 
which  was  overruled  by  the  judge. 

The  defendants,  among  other  things,  relied 
on  an  adverse  possession  of  the  premises,  for 
more  than  twenty  years  prior  to  the  commence- 
ment of  the  suit. 

Peter  Tom,  a  witness,  testified  that  in  Au- 
gust, 1786,  he  went  into  possession  of  the  Beek- 
man house,  under  Theophilus  Beekman,  to 
whom  he  paid  rent ;  and  that  he  occupied  the 
house  a  year  and  nine  months.  He  particularly 
described  the  situation  of  the  Beekman  house, 
and  stated  that  the  house  of  the  defendants  in 
question  was  where  the  Beekman  house  for- 
merly stood,  which  had  a  yard  in  front,  in- 
closed by  a  fence,  in  part  along  Broadway  ; 
*and  another  yard  in  the  rear,  also  in-  [*176 
closed  by  a  fence.  Several  other  witnesses 
corroborated  his  testimony,  as  to  the  place 
where  the  Beekman  house  stood,  and  its  rela- 
tive situation. 

A  Mrs.  Benson  went  into  possession  of  the 
Beekman  house,  in  1791,  and  paid  rent  to  T. 
Beekman,  until  1794,  when  she  moved  into  the 
Kip  house.  The  Beekman,  Ackerman,  and 
Kip  houses  adjoined  each  other,  and  had  yards, 
inclosed  with  fences. 

Catherine  Beekman  moved  into  the  Beek- 
man house  in  May,  1786,  and  lived  there  until 
August,  in  the  same  year,  and  her  husband, 
Harman  Beekman,  paid  rent  to  Theophilus 
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Beekman.     She  also  confirmed  the  statement ' 
of  the  other  witnesses  as  to  the  situation  of  the 
house,  and  testified  that  the  house  of  the  de-  ! 
fendants  stands  on  the  same  ground. 

Catherine  Henry,  about  twenty-two  years  be- 1 
fore  the  trial,  lived  in  the  Beekman  house  a 
year,  and  paid  rent  to  Theophilus  Beekman. 
Catherine  Fink  also  lived  in  the  same  house, 
some  time  after  the  war,  and  her  husband  paid 
rent  to  Theophilus  Beekman  ;  and,  from  the 
tax  book  of  the  collector,  it  appeared  that  her 
husband  was  assessed,  as  tenant  of  the  Beek- 
man house,  in  1789.  A  receipt  of  the  carpen- 
ters who  placed  the  Beekman  house  on  the  lot 
in  question,  for  their  labor  and  materials 
found,  was  produced,  bearing  date  the  14th 
November,  1785. 

The  defendants  also  produced  a  deed  of  parti- 
tion, dated  the  6th  January,  1795,  between 
Henry  H.  Kip,  Abraham  I.  Van  Vleck.  John 
and  Samuel  Kip,  of  the  first  part ;  the  trustees 
and  executors  of  Samuel  Bayard  and  Theo- 
philus Beekman  and  his  wife,  of  the  second 
part ;  Isaac  Van  Vleck,  of  the  third  part ;  and 
Daniel  Denniston,  of  the  fourth  part ;  by 
which  deed  commissioners  were  appointed  to 
make  partition  of  a  certain  tract  of  land,  in 
the  city  of  New  York,  claimed  by  the  parties, 
as  tenants  in  common,  into  eight  parts ;  and 
Isaac  Meade,  one  of  the  commissioners  named 
in  the  deed,  testified  that  the  partition  was 
made  in  1795,  according  to  that  deed,  and  tne 
premises  in  question  were  included  in  the 
shares  drawn  by  Daniel  Denniston,  and  that, 
soon  afterwards,  improvements  on  the  prem- 
ises were  commenced. 

The  defendants  then  proved  a  regular  chain 
of  conveyances,  from  Daniel  Denniston  to  the 
defendants,  accompanied  with  actual  posses- 
sion of  the  premises,  since  January,  1795,  and 
that  valuable  improvements  had  been  made  on 
the  property. 

177*]  *Several  witnesses  for  the  defendants 
testified  their  belief,  from  an  early  acquaint- 
ance with  Henry  R.  Teller,  that  he  was  forty- 
five  or  forty-six  years  of  age  at  the  time  of  the 
trial. 

On  the  part  of  the  plaintiff,  several  witnesses 
testified  that  Henry  R.  Teller  was  about  forty- 
two  years  of  age. 

C.  Swart  testified  that  after  the  Teller  fam- 
ily were  compelled  by  the  British  to  leave  the 
houses  they  occupied,  she  took  possession  of 
one  of  them  ;  that  she  was  the  sister  of  Isaac- 
Teller's  widow,  and  took  possession  under  that 
family,  though  she  had  no  license  or  permission 
for  that  purpose.  The  house  she  occupied  was 
called  the  Ackerman  house. 

Another  witness  testified  that  the  property 
possessed  by  Isaac  Teller  before  the  late  war. 
was  for  some  time  vacant  after  the  war,  and 
that  there  were  no  fences  near  the  Beekman 
house. 

Several  witnesses  also  testified  as  to  t  lie  situa- 
tion of  the  Beekman  house  ;  and  that  it  was 
not  inclosed  with  fences  ;  and  that  the  ground 
occupied  by  the  brick  house  of  Isaac  Teller  re- 
mained vacant  until  about  the  year  1794, or  1795. 
William  Lewis,  one  of  the  witnesses,  said  that 
he  returned  to  the  city  in  1791,  and  soon  after 
that  time  he  took  several  loads  of  broken  bricks 
out  of  the  cellar  of  the  brick  house  which  had 
been  occupied  by  Isaac  Teller,  before  the  war  ; 
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that  the  lot  on  which  that  house  had  stood 
was  then  vacant,  and  there  was  no  fence  about 
it ;  and  the  property  continued  vacant  for 
some  time. 

The  counsel  for  the  plaintiff  then  offered  to 
prove  that  Isaac  Teller,  the  elder,  was  seised  in 
fee  of  25-32  parts  of  the  premises  in  question, 
&c.  This  was  objected  to  by  the  counsel  for 
the  defendants  ;  and  after  some  conversation 
between  the  judge  and  the  counsel,  the  judge 
intimated  that  as  the  lessors  had,  on  the  first 
day,  rested  on  the  possession  of  Teller  and  the 
descent  cast,  and  which  was  ruled  to  be  suf- 
ficient, in  the  first  instance,  to  recover,  and  the 
defendants  had  not  set  up  any  title,  but  rested 
upon  the  defense  of  an  adverse  possession  for 
twenty  years,  it  was  useless  to  go  into  a  paper 
title  ;  for  if  the  defense  set  up  was  made  out,  it 
would  be  a  bar  to  any  title,  and  if  not  made 
out,  the  plaintiff  would  be  entitled  to  recover 
on  his  first  showing. 

The  plaintiff's  counsel  then  offered  to  prove 
that  Theophilus  Beekman  entered  in  1786, 
claiming  to  be  a  tenant  in  common,  under  the 
same  title.  The  judge  asked  the  counsel  for 
the  lessors  of  the  plaintiff  if  they  coupled  that 
offer  with  an  admission  *that  Beekman  [*178 
was  a  tenant  in  common  with  them  ;  and  ob- 
served that  if  they  admitted  that  fact  he  would 
admit  the  proof,  otherwise  not  ;  for  unless 
they  admitted  Beekman  to  be  a  tenant  in  com- 
mon with  them,  it  would  not  alter  the  case,  as 
the  plaintiff  could  not  avail  himself  of  such  an 
entry  as  inuring  to  his  benefit.  The  counsel 
for  the  plaintiff  refusing  to  make  the  admission, 
the  evidence  was  rejected,  and  a  bill  of  excep- 
tions was  tendered. 

The  judge  stated  to  the  jury  that  unless 
there  was  an  adverse  possession  of  twenty 
years,  after  the  plaintiff  came  of  age,  and  be- 
fore the  commencement  of  the  suit, "the  plaint- 
iff ought  to  recover  ;  and  that  in  his  opinion 
the  evidence  was  in  favor  of  such  adverse  pos- 
session. The  jury  found  a  verdict  for  the  de- 
fendants. 

A  motion  was  made  for  a  new  trial.  1.  Be- 
cause the  verdict  was  against  evidence. 

2.  Because  the  evidence  offered  by  the  plaint- 
iff was  improperly  rejected. 

3.  Because  the  judge  misdirected  the  jury. 

4.  On  account  of  newly  discovered  evidence. 
The  affidavit  of  newly  discovered  evidence 

stated  that  since  the  trial  the  plaintiff  had  dis- 
covered several  witnesses,  who  would  prove 
that  they  resided  near,  and  were  well  acquaint- 
ed with  the  premises  after  the  late  war,  and 
that  they  were  not  included  in  any  inclosure 
made  by  Theophilus  Beekman  ;'  but  were 
vacant,  after  the  war,  until  the  year  1795  ;  and 
that  the  attempt  of  the  defendants  to  prove,  at 
the  trial,  an  adverse  possession  of  twenty  years 
by  Theophilus  Beekmau,  was  a  surprise,  and 
the  lessors  could  not  have  been  prepared  with 
the  testimony  to  prove  the  fact  of  the  vacancy 
of  the  premises  after  the  war  until  1795. 

The  case  was  argued  bv  Me**r*.  Hoffman 
and  T.  A.  Kmmet  for  the  plaintiff,  and  .\fix*r*. 
Griffm  and  ./.  llndrliff  for  the  defendants. 

But,  in  reference  to  the  decision  of  the  court, 
it  is  thought  unnecessary  to  state  the  argu- 
ments of  counsel. 

SPKNCKK,  J.     On  the  argument,  two  points 
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were  chiefly  relied  on,  for  a  new  trial:  1.  The 
discovery  of  material  evidence  since  the  trial 
as  to  the  location  of  the  premises,  connected 
with  the  allegation  of  surprise  ;  and,  '2.  The 
overruling  of  evidence  that  Theophilus  Beek- 
man  entered  in  1796,  claiming  to  be  a  tenant 
in  common,  under  the  same  title  with  the 
plaintiff. 

1  79*]  *Thc  view  I  have  taken  of  the  sec- 
ond point  renders  it  unnecessary  for  me 
minutely  to  consider  the  first,  though,  from  a 
careful  review  of  the  testimony,  it  appears  to 
me  that  the  weight  of  evidence  is  against  the  ver- 
dict. The  fact  testified  to  by  William  Lewis 
is  a  strong  and  almost  decisive  one.  He  swears 
that  in  1791,  or  shortly  after,  he  took  several 
loads  of  broken  bricks  "out  of  the  cellar  of  the 
brick  house  occupied  by  Isaac  Teller,  before 
the  war,  and  that  the  lot  was  then  vacant  and 
unfenced.  It  appears  to  me  that  a  new  trial 
would  throw  light  on  the  question,  and  that  it 
is  fit  and  discreet  to  have  a  re-examination  be- 
fore another  jury. 

The  plaintiff  offered  to  show  that  Isaac 
Teller,  under  whom  the  lessors  of  the  plaintiff 
have  deduced  a  title,  was  seised  in  fee  of  25-32 
parts  of  the  premises.  This  was  objected  to, 
and  the  judge  intimated  an  opinion  that  it  was 
unnecessary,  as  the  defendants  relied  solely 
on  an  adverse  possession,  and  the  plaintiff  had 
already  proved  enough  to  recover  but  for  the 
adverse  possession.  The  plaintiff  then  of- 
fered to  prove  that  Theophilus  Beekman  en- 
tered in  1786,  claiming  to  be  a  tenant  in  com- 
mon under  the  same  title  ;  and  the  case  states 
that  the  Chief  Justice  asked  the  counsel  for 
the  plaintiff  if  they  coupled  that  offer  with  an 
admission  that  Beekman  waS  a  tenant  in  com- 
mon with  them,  and  that  if  they  admitted  that 
fact  he  would  admit  the  proof,  otherwise  not, 
assigning  as  a  reason  that  unless  the  plaintiff 
admitted  Beekman  to  have  been  a  tenant  in 
common  with  him,  it  would  not  alter  the  case, 
as  the  plaintiff  could  not  avail  himself  of  such 
entry,  as  inuring  to  his  benefit.  The  counsel 
for  the  plaintiff  refusing  to  make  such  admis- 
sion, the  evidence  was  rejected,  and  a  bill  of 
exceptions  tendered. 

In  determining  the  propriety  of  rejecting 
the  evidence,  as  to  the  manner  of  Beekman's 
entry,  we  must  not  lose  sight  of  the  fact  that 
Beekman's  possession  was  relied  on  by  the  de- 
fendants as  constituting  a  material  portion  of 
the  time  necessary  to  make  the  adverse  pos- 
session, relied  on  by  the  defendants  as  a  bar  to 
the  plaintiff's  recovery. 

The  plaintiff,  too,  had  offered  to  show  title, 
as  a  tenant  in  common,  to  25-32  parts  of  the 
premises  ;  and  thus  admitted  that  with  respect 
to  7-32  parts,  there  were  other  persons  tenants 
in  common  with  the  lessors.  It  appears  to  me 
that  the  plaintiff  ought  not  to  have  been  re- 
quired to  admit  the  fact  that  Beekman  was  a 
tenant  in  common.  To  constitute  an  adveise 
18O*]  possession  there  *must  be  a  possession 
under  color  and  claim  of  title  ;  but  Beekman's 
entry,  claiming  as  tenant  in  common  under 
the  same  title  as  that  of  the  lessors  of  the 
plaintiff,  qualified  his  entry  and  admitted  the 
title  of  the  lessors  ;  so  that  neither  Beekman, 
nor  the  defendants,  could  set  up  that  entry,  as 
adverse  to  the  common  title,  or  as  injurious  to 
the  rights  of  the  other  tenants  in  common.  A 
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possession,  for  ever  so  long  a  time,  stripped  of 
the  circumstance  that  it  is  unaccompanied  with 
the  claim  of  the  entire  title,  will  not  amount  to 
an  adverse  possession,  barring  those  who  have 
the  real  and  legitimate  title.  When,  therefore, 
Beekman  evinced,  by  his  acts  and  declara- 
tions, that  he  did  not  mean  to  usurp  the  pos- 
session to  himself,  but  that  he  entered  in  sub- 
serviency to  the  same  title,  and  as  a  tenant  in 
common,  his  possession  lost  its  adverse  charac- 
ter, as  regarded  all  those  who  had  right  and 
title  in  the  premises. 

It  has  never  been  considered  as  necessary  to 
constitute  an  adverse  possession  that  there 
should  be  a  rightful  title.  Whenever  this  de- 
fense is  set  up,  the  idea  of  right  is  excluded  ; 
the  fact  of  possession,  and  the  quo  animo  it  was 
commenced  or  continued,  are  the  only  tests  ; 
and  it  must  necessarily  be  exclusive  of  any 
other  rights. 

The  most  that  could  have  been  imposed  on 
the  lessors  of  the  plaintiff,  to  entitle  them  to 
the  full  benefit  of  Beekman's  admissions  and 
declarations,  would  be  to  subject  them  to  take 
those  declarations  as  evidence,  as  well  for  as 
against  Beekman,  and  thus  leaving  it  to  the 
jury  to  decide  whether,  in  point  of  fact,  he 
was  not  to  be  considered  as  entering  and  hav- 
ing right  as  a  tenant  in  common.  But,  most 
clearly,  the  plaintiff  ought  not  to  have  been  re- 
quired to  admit  any  fact,  as  a  prerequisite  to 
giving  the  evidence  of  Beekman's  declarations. 

I  think  this  point  too  clear  to  require  being 
any  further  pursued,  and  that  a  new  trial 
ought  to  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

VAN  NESS,  and  YATES,  JJ.,  were  of  the 
same  opinion. 

KENT,  Oh.  J.  (dissenting.)  The  motion  for 
a  new  trial  is  made  upon  the  following  grounds: 
1.  That  the  verdict  is  against  evidence.  2. 
That  the  judge  overruled  testimony  which 
ought  to  have  been  received.  3.  The  discov- 
ery of  new  evidence  since  the  trial. 

*1.  In  the  discussion  of  the  first  [*181 
point,  a  question  arose  on  the  construction  of 
the  statute  of  limitations,  as  to  the  time  allow- 
ed a  party,  whose  right  accrued  during  his  dis- 
ability, to  make  his  entry  and  bring  his  suit, 
after  the  disability  had  ceased.  Our  statute 
upon  this  subject  is  the  same  as  the  Act  of  21 
Jac.  I.,  ch.  16,  sees.  1,  2;  Laws,  Vol.  I.,  563  ; 
and  the  better  opinion  is,  that  the  party  has, 
in  every  event,  twenty  years  to  make  his 
entry  ;  and  if  under  disability  during  any  part 
of  that  time,  he  has  ten  years,  and  no  more, 
after  the  disability  ceases.  It  may  so  happen 
that  the  twenty  years  and  more  will  elapse 
during  the  disability,  and  then  ten  years  will 
be  afterwards  allowed  cumulatively,  or  the 
disability  may  cease  so  far  within  the  period 
of  the  twenty  years,  as  to  allow  of  only  twenty 
years  in  the  whole,  though  part  of  that  period 
be  covered  by  the  disability.  This  construc- 
tion does  not  allow  to  persons  laboring  under 
disability  the  same  number  of  years,  after  they 
become  of  competent  ability,  as  it  allows  to 
other  persons  who  are  under  no  such  disabili- 
ty. Such  is  the  policy  and  the  very  language 
of  the  statute,  for  it  did  not  mean,  as  in  the 
ase  of  the  limitation  of  personal  actions,  that 
the  party  should,  at  all  events,  be  allowed  the 
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full  period  of  twenty  years  after  the  disability 
had  ceased ;  because  the  words  of  the  act  are 
explicit  that  the  extension  of  the  time  of  mak- 
ing the  entry,  beyond  the  twenty  years,  is  in  no 
case  to  exceed  ten  years  after  the  disability  is 
removed.  This  is  also  the  amount  of  the  doc- 
trine contained  in  the  case  of  Doe,  ex  dem. 
George,  and  Frances  his  Wife,  v.  Jesson,  6  East, 
80  ;  for  there  the  whole  period,  from  the  time 
that  the  right  descended,  or  accrued,  to  the 
time  of  bringing  the  suit,  was  but  twenty  years, 
and  above  ten  of  the  first  years  of  that  time 
had  been  consumed  by  an  acknowledged  disa- 
bility, and  yet  the  right  of  entry  was  held  to 
l>e  tolled  by  lapse  of  time. 

But  this  question  does  not  necessarily  arise 
in  the  present  case,  and,  therefore,  what  has 
been  said  is  not  to  be  considered  as  a  definitive 
opinion  upon  the  point.  If  Teller  was  dispos- 
sessed in  1785,  the  twenty  years  of  the  statute 
had  not  only  expired,  but  twenty  years  after 
he  came  of  age  ;  and  if  he  was  not  ousted  un- 
til 1795,  then  twenty  years  had  not,  and  have 
not,  to  this  moment,  elapsed.  The  principal 
matter  of  fact  then  is,  was  here  an  adverse 
possession  in  1786  ?  For,  if  that  fact  be  estab- 
lished, there  is  no  just  ground  from  the  case  to 
question  the  other  fact  found,  that  Henry  R. 
Teller  was  of  age  twenty  years  before  suit 
brought,  which  was  not  until  January,  1808. 

If  an  adverse  possession  existed  in  May,  1786, 
there  was  sufficient  evidence  of  an  unbroken 
182*]  continuation  of  such  possession  *down 
to  1795,  when  the  existence  of  an  adverse  pos- 
session under  the  deed  of  partition  is  not  dis- 
puted. 

It  is  not  easy  to  reconcile,  and  it  would  be  a 
tedious  and  useless  labor  to  analyze  and  com- 
pare every  part  of  the  testimony  on  the  subject 
of  the  Beekman  possession.  It  was  my  im- 
pression at  the  trial,  when  I  understood  the 
facts  better  than  I  can  now  from  the  case,  and 
it  is  my  impression  still,  that  the  evidence  war- 
rants the  conclusion  that  the  possession  taken 
under  Theophilus  Beekman,  in  1786,  was  ad- 
verse to  the  claim  of  the  lessors  of  the  plaintiff, 
in  respect  to  the  quo  animo  with  which  it  was 
taken,  and  as  to  the  whole  extent  of  the  prem- 
ises. Beekman  exercised  acts  of  ownership 
from  May,  1786,  by  leasing  the  premises,  and 
taking  the  rents,  and  he  had  caused  the  house 
to  be  moved  on  to  the  premises,  and  paid  for  the 
labor  and  materials  as  early  as  November, 
1785  ;  and,  in  1795,  he  was  party  to  a  deed  of 

Rartition  of  the  premises,  from  which  a  regu- 
ir  title  to  the  defendants  was  deduced.  The 
intent  with  which  possession  is  taken  and  held 
is  to  be  inferred  from  circumstances,  and  those 
circumstances  are  matters  of  fact  for  a  jury. 
A  subsequent  act  will  explain  a  preceding 
entry  ;  as  where  a  parcener  entered  into  the 
whole  of  a  vacant  possession,  and  made  a 
feoffrnent  in  fee.  (Co.  Litt.,  374  <i.)  Taking 
the  circumstances  of  the  case  together,  we  are 
naturally  led  to  the  conclusion  that  Beekman 
entered  in  1786,  and  held  adversely  to  the  right 
of  Teller. 

It  must  be  extremely  difficult  to  attempt, 
now,  to  locate,  with  perfect  precision  and  cer- 
tainty, the  extent  of  the  Beekinun  possession. 
Within  the  last  twenty  years  the  adjoining 
streets,  lots  and  buildings  have  undergone 


any  of  the  ancient  features  of  that  part  of  the 
city.  The  ground  in  controversy  lies  in  the 
most  busy  and  valuable  part  of  Broadway. 
Washington  Hall  is  erected  on  the  spot  where 
the  Ackerman  house,  adjoining  the  Beekman 
house,  formerly  stood.  The  lots  adjoining, 
and  including  the  premises,  and  including  the 
African  burying  ground,  for  many  years  since 
the  American  war,  were  regarded  as  uninvit- 
ing suburbs.  The  streets  have  since  been 
widened,  the  face  of  the  ground  wholly 
changed,  and  it  is  now  covered  with  a  flour- 
ishing population,  and  elegant  improvements  ; 


rara  domorum 


Tecta  vident  ;  quce  nunc,  &c. 
We  are  not,  therefore,  to  be  surprised  that  the 
testimony  of  witnesses  should  differ,  and  be 
contradictory,  relative  to  the  exact  location  of 
*the  Beekman  house,  and  how  far,  [*183 
and  in  what  direction  it  was  visible  to  the  spec- 
tator as  he  was  coming  up  Chamber  Street. 
These  inquiries  must  have  been  better  under- 
stood by  the  jury,  at  the  trial,  than  they  can 
now  be  by  the  court,  upon  the  case;  and  espe- 
cially as  the  jury  bestowed  two  days  in  a  pa- 
tient investigation  of  the  fact.  I  thought,  at  the 
trial,  that  the  weight  of  evidence  was  in  favor 
of  the  conclusion  that  the  adverse  possession 
by  Beekman,  including  the  yard  around  his 
house,  as  well  as  the  house  itself,  rested  on  the 
very  spot  of  the  original  possession  of  Teller  ; 
and  considering  the  improvements  which  have 
since  been  made,  under  the  Beekman  posses- 
sion and  title,  and  the  inconvenience,  if  not 
hardship,  in  giving  effect  to  a  dormant  title,  in 
the  face  of  such  bona  fide  and  immense  im- 
provements, I  think  it  would  not  be  discreet  to 
send  the  cause  to  a  second  Jrial  on  such  a 
doubtful  point  of  fact,  and  in  favor  of  such  a 
dormant  title. 

2.  The  next  point  is,  whether  there  was  a 
mistake  of  the  law  in  rejecting  the  evidence 
offered  by  the  plaintiff  of  the  claim  under 
which  Beekman  entered.  It  appears  to  me, 
upon  subsequent  reflection,  that  I  was  not  mis- 
taken at  the  trial.  The  entry  and  possession 
of  one  tenant  in  common  will  inure  as  the  entry 
and  possession  of  his  companion,  unless  he 
eaters,  claiming  the  whole,  and  in  exclusion  of 
his  co-tenant.  But  this  rule  is  founded  upon 
the  fact  of  an  actual  tenancy  in  common  exist- 
ing between  the  party  entering  and  the  party 
claiming  the  benefit  of  that  entry.  It  grows 
out  of  the  privity  of  estate,  and  here  the  lessors 
of  the  plaintiff  refused  to  admit  such  privity, 
and  thereby  precluded  themselves  from  the 
benefit  of  such  entry.  The  statement  of.  the 
point  appears  to  me  to  suggest,  of  itself,  the 
true  conclusion  of  law. 

The  admission  of  a  tenancy  in  common,  un- 
der the  same  title,  is  not  an  admission  that  the 
plaintiff  partook  of  that  title.  Nothing  is 
more  common  than  for  adverse  parties  in 
ejectment  to  claim  under  the  same  title  ;  yet 
the  entry  of  one  party  is  not  the  entry  of  the 
other,  but  upon  the  assumption  that  thev  are 


co-tenants  in  the  same  title  and  interest, 
may  be  sharers  in  that  interest  in  verv  differ- 
ent degrees  and  proportions,  but  still  there 
must  be  a  co-tenancy  to  establish  the  privity. 
H.  The  last  ground  of  the  motion  is  the  dis- 
covery of  several  new  witnesses,  relative  to 


such  alterations  that  we  cannot  now  recognize    the  contested  point  of  the  adverse  possession. 
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and  that  the  setting  up  of  an  adverse  posses- 
sion, at  the  trial,  was  a  surprise  upon  the 
plaintiff.  There  is  no  just  pretense  for  this 
part  of  the  motion.  The  lessors  of  the  plaint- 
184*]  iff  were  Abound  to  be  prepared,  at  their 
peril,  to  meet  the  question  of  adverse  possess- 
ion, as  well  as  every  other  legal  defense  ;  and  it 
appears  that  they  met  this  defense  by  a  number 
of  witnesses.  To  allow  a  new  trial  merely  that 
the  party  may  multiply  witnesses  to  a  point 
already  litigated,  and  when  it  does  not  appear 
but  that  such  witnesses  might  have  been  dis- 
covered and  had,  upon  the  former  trial,  by  or- 
dinary diligence,  would  be  against  the  settled 
principles  and  practices  of  the  court.  The  de- 
cisions on  this  point  are  uniform  and  numer- 
ous. (Steinbach  v.  Columbian  Ins.  Co.,  2 
Caines' Rep.,  129  ;  Smith  v.  Brush,  8  Johns. 
Rep.,  84  ;  Jackson  v.  Roe,  9  Johns.,  Rep.,  77.) 
I  am,  accordingly,  of  opinion  that  the  mo- 
tion be  denied. 

THOMPSON.  J.  I  concur  in  granting  a  new 
trial,  on  the  ground  that  the  verdict  is  against 
evidence.  The  material  and  turning  point  on 
the  question  of  adverse  possession  related  to 
the  site  of  what  is  called  the  Beekman  house. 
This  house  appears,  from  the  evidence,  to 
have  been  built  in  the  year  1785  ;  and  if  it 
stood  on  the  same  place  where  Teller's  brick 
house  formerly  did,  a  twenty  years'  adverse 
possession  was  clearly  made  out,  otherwise 
not.  After  such  a  lapse  of  time,  and  the  ma- 
terial and  important  alterations  which  that 
part  of  the  city  has  undergone,  the  inquiry 
must  be,  in  some  measure,  vague  and  uncer- 
tain, especially  where  recourse  is  had  to  the 
mere  recollection  of  witnesses,  without  any 
particular  facts  to  direct  them  in  the  location. 
Four  witnesses,  on  the  part  of  the  plaintiff, 
swear  very  positively  that  the  premises  in 
question  were  vacant  in  the  year  1791-  If  so, 
the  Beekman  house  could  not  have  stood  there. 
About  the  same  number  of  witnesses  on  the 
part  of  the  defendants  appear  to  swear,  with 
equal  confidence,  that  the  defendants'  house 
now  stands  where  the  Beekman  house  for- 
merly did.  The  opinion  of  these  witnesses 
seemed  to  be  formed,  in  a  great  measure,  from 
their  impressions,  as  to  its  relative  situation, 
from  houses  on  the  opposite  side  of  the 
street,  as  also  by  a  reference  to  Chamber 
Street.  The  almost  total  changes  in  these  ob- 

J'ects  must  render  the  opinion  very  uncertain, 
place  my  judgment,  principally,  upon  the  tes- 
timony of  William  Lewis,  a  witness  on  the 
part  of  the  plaintiff.  He  relates  a  fact  which, 
if  true,  is  conclusive  to  show  that  the  Beek- 
man house  did  not  stand  upon  the  site  of  the 
Teller  brick  house.  He  swears  that  in  the 
year  1791,  or  shortly  after,  he  took  four  or 
five  loads  of  broken  bricks  out  of  the  cellar  of 
185*]  the  brick  house,  occupied  by  *Isaac 
Teller  before  the  war  ;  that  the  lot  on  which 
that  house  stood  was  vacant,  and  continued 
so  for  some  time.  The  credibility  of  this  wit- 
ness was  not  called  in  question.  And  I  am  not 
able  to  surmount  the  conclusion,  necessarily 
arising  from  this  fact,  that  the  Beekman  house 
could  not  have  stood  on  the  site  of  the  Tel- 
ler brick  house.  In  direct  opposition  to 
which,  however,  the  verdict  of  the  jury  was 
found. 


2.  With  respect  to  the  rejection  of  the 
evidence,  offered  at  the  trial,  of  a  tenancy  in 
common,  I  concur  with  the  Chief  Justice. 
The  adverse  possession  relied  upon  by  the  de- 
fendants was  that  which  had  been  derived 
from  Theophilus  Beekman  ;  and  the  offer  on 
the  part  of  the  plaintiff  to  show  that  he  en- 
tered as  a  tenant  in  common,  was  for  the  pur- 
pose of  destroying  the  hostile  character  of  his 
possession.  But  it  would  not  have  that  effect, 
unless  he  entered  as  a  tenant  in  common  with 
the  plaintiff.  The  possession  of  one  tenant  in 
common  inures  to  the  benefit  of  his  co-ten- 
ants, by  reason  of  the  privity  of  estate.  And 
the  offer  to  show  that  Beekman  entered  as  a 
tenant  in  common  under  the  same  title,  does 
not  imply  any  privity  of  estate  between  him 
and  the  lessors  of  the  plaintiff,  unless  he  en- 
tered as  tenant  in  common  with  them.  Who 
Beekman's  co-tenants  in  common  were  was 
not  offered  to  be  shown.  They  might  have 
held  under  a  title  hostile  to  the  plaintiff  ;  and 
if  so,  the  testimony  offered  would  have  been 
nugatory.  The  general  and  qualified  offer 
to  prove  that  Beekmau  held  under  the  same 
title  was  too  vague  and  indefinite.  All  parties, 
in  one  sense,  held  under  the  same  title,  as  all 
titles  are  derived  from  the  government ;  and 
parties  often  hold  under  the  same  title,  in  a 
less  remote  sense,  and  still  hold  adverse  to 
each  other.  All  privity  of  estate  may  have 
been  severed  at  a  remote  period,  and  the  hold- 
ing become  adverse.  Whether  Beekman  en- 
tered as  a  tenant  in  common  with  others,  or  in 
his  own  right,  was  perfectly  immaterial,  unless 
he  entered  as  a  tenant  in  common  with  the 
lessors  of  the  plaintiff ;  this  was  the  only 
point  of  view  in  which  his  entry  could  inure 
to  their  benefit,  and  this  the  plaintiff  refused 
to  admit.  The  testimony  in  any  other  point 
of  view  would  have  been  irrelevant,  and,  of 
course,  was  properly  rejected. 

New  trial  granted. 

Cited  in— 8  Cow.,  619;  9  Wend.,  517;  46  Super.,  319. 

Length  ol  possession — evidence  of  title.  Cited  in 
10  Johns.,  356 ;  18  Johns.,  44 ;  20  Johns.,  306 ;  3  Johns. 
Ch.,  137;  6  Abb.  N.  S,  97  ;  1  Sheld.,  166. 

Adverae  holding—  What  constitutes  and  what  does 
not— cited  in— 13  Johns.,  120 ;  1  Cow.,  285 ;  5  Cow.,  92; 
12  Wend.,  674 ;  53  N.  Y.,  296 :  59  N.  Y.,  50 ;  17  Barb., 
668;  19  Barb.,  651;  3  Abb.  N.  C.,  346;  5  Duer,  278; 
34Wis..  433;  67  Mo..  603. 


*THE  MARINE  INSURANCE  COM-[*186 
PANY  OF  NEW  YORK 

v. 
THE  UNITED  INSURANCE  COMPANY. 

Marine  Insurance —  Separate  Insurance  on 
Cargo  and  freight —  Capture — Libel — Cargo 
Delivered  up  to  Stranger  on  Receipt  of  Security 
— Shipped  to  be  Delivered  to  Original  Owners 
on  Payment  of  Charges — Refusal  to  Accept 
Abandonment — Total  Loss  Paid — Liberation 
of  Ship  and  Cargo — Subsequent  Loss  of  Ship 
by  Stranding — Action  by  Insurers  of  fceight 
Against  Insurers  of  Cargo — No  Pro  Rata 
Freight  Earned. 


NOTE.— JVeifif/iflprorataitineris—  WJien  due.  Com- 
pare Robinson  v.  Marine  Ins.  Co.,  2  Johns.,  323,  and 
note. 
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The  cargo  and  freight  of  a  vessel  were  separately 
insured,  by  different  underwriters,  from  Bordeaux 
to  New  York.  The  vessel  having  performed  eigh- 
teen nineteenths  of  her  voyage,  was  captured  on 
the  33d  October,  1806,  and  carried  into  Halifax, 
where  she  and  her  cargo  were  libeled  in  the  Vice- 
Admiralty  Court,  as  prize,  and  further  proof  or- 
dered. A,  a  merchant  at  Halifax,  obtained  an 
appraisement  of  them,  and  became  security,  by 
bond,  to  answer  the  amount ;  and  the  property  was. 
thereupon,  delivered  to  him.  He  took  new  bills  of 
lading  for  the  cargo,  in  his  own  name,  and  shipped 
it  in  his  own  name,  in  the  same  vessel,  consigned  to 
B,  his  own  agent  in  New  York,  with  directions  to 
deliver  the  cargo  to  C,  the  owner,  on  his  indemni- 
fying A  for  his  bond,  and  all  expenses,  which  C  re- 
fused to  do. 

In  February,  1807,  the  cargo  and  freight  were 
abandoned  to  both  underwriters,  who  paid  a  total 
loss,  the  21st  June,  1807.  On  producing  further 
proof  the  vessel  and  cargo  were  liberated  on  the  1st 
April,  1807.  The  vessel,  on  her  voyage  from  Hali- 
fax to  New  York,  was  stranded  and  lost ;  but  the 
cargo  was  saved  and  delivered  to  the  consignee  at 
New  York,  who  sold  it  at  auction  and  paid  the  net 
proceeds,  after  deducting  all  the  expenses  at  Hali- 
fax, &c.,  to  the  insurers  on  the  cargo. 

In  an  action  brought  by  the  insurers  on  the  freight, 
against  the  insurers  on  the  cargo,  it  was  held  that 
no  pro  rate  freight  was  due.  the  act  of  A  at  Halifax, 
in  receiving  the  cargo,  being  an  act  of  necessity, 
done  by  a  stranger,  for  the  benefit  of  all  concerned; 
and  there  must  be  a  voluntary  and  unconditional 
acceptance,  by  the  owner,  at  the  intermediate  port, 
to  form  the  basis  of  a  new  contract  to  pay  a  ratable 
freight. 

The  acceptance  of  the  net  proceeds  of  the  cargo, 
by  the  insurers,  after  abandonment,  forms  no 
ground  for  a  claim  of  freight  against  them.  The 
insurer  on  the  cargo  has  nothing  to  do  with  the 
freight. 

Citations-1  Johns.  Cos.,  377 ;  2  Id.,  443 ;  1  Cai.,  578; 
3  Cai.,  20,  251 ;  3  Johns.,  55:  7  Johns..  432  ;  Park,  6th 
Ed.,  228,  236;  1»  East,  376,  526;  2  Camp.,  N.  P.,  466; 
1  Condy's  Marshall,  281  a.  note ;  3  Binney,  437. 

THIS  was  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs.  A 
verdict  was  taken,  by  consent,  at  the  June 
sittings,  in  the  city  of  New  York  for  a  nom- 
inal sum,  subject  to  the  opinion  of  the  court 
upon  the  following  case,  the  amount  to  be  ad- 
justed upon  such  principles  as  the  court  might 
direct,  in  case  judgment  should  be  given  for 
the  plaintiffs. 

In  the  year  1806,  an  open  policy  of  insur- 
ance was  underwritten  by  the  defendants,  on 
the  interest  of  William  Wood,  in  the  cargo  of 
the  ship  Enterprize,  amounting  to  $12,000, 
from  Bordeaux  to  New  York.  The  residue  of 
the  cargo,  owned  by  other  persons,  amounted 
to  $14,000.  The  plaintiffs  underwrote  a  pol- 
icy on  the  freight  of  the  same  vessel,  for  the 
same  voyage,  valued  at  $2,500,  for  Wood, 
the  owner  of  the  vessel,  which  was  worth 
$9,000.  She  sailed  on  the  voyage  insured, 
and  when  she  had  performed  eighteen  nine- 
teenths of  her  voyage,  she  was  captured,  on 
the  23d  of  October,  1806,  and  sent  into  Hali- 
fax. The  assured  thereupon,  on  the  23d  Feb- 
ruary following,  abandoned  on  both  policies, 
which  abandonments  were  not  accepted  ;  but 
a  total  loss  was,  afterwards,  paid  on  the  cargo 
policy,  as  hereafter  stated.  The  vessel  and 
cargo  were  libeled  in  the  Court  of  Admiralty 
at  Halifax,  as  prize,  and  further  proof  or- 
dered :  whereupon  the  house  of  Forsyth, 
Smith  &  Co.,  obtained  an  appraisement  of  the 
vessel,  and  of  Wood's  part  of  the  cargo,  on 
behalf  of  the  owners,  and  became  security,  by 
bond,  to  answer  to  that  amount.  The  decree 
which  might  be  given,  and  the  property,  were 
ordered  to  be  delivered  to  them.  They  took 
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new  bills  of  *lading  of  Wood's  part  of  [*187 
the  cargo,  from  the  captain,  in  their  own 
names,  and  shipped  it  in  the  same  vessel,  to 
New  York,  consigned  to  their  own  agents, 
Lenox  &  Maitland,  with  directions  to  deliver 
it  to  Wood,  on  his  paying  the  expenses,  and 
sums  already  advanced,  by  Forsyth,  Smith  & 
Co.,  and  fully  indemnifying  them  against  the 
security,  or  bond  given  by  them  ;  but  Wood 
refused  so  to  do  ;  and  Lenox  &  Maitland  in- 
sured, on  account  of  Forsyth,  Smith  &  Co., 
the  cargo  so  shipped  to  New  York,  at  the 
office  of  the  Commercial  Insurance  Company. 
The  vessel  and  cargo,  which  had  been  thus 
bonded,  proceeded  on  her  voyage  to  New- 
York.  During  the  voyage  she  was  stranded, 
shipwrecked,  and  wholly  lost  on  the  Ameri- 
can coast.  Lenox  &  Maitland,  having  heard 
of  her  disaster,  sent  out  lighters,  by  which  the 
cargo  was  saved,  brought  to  the  city  of  New 
York,  and  there  delivered  to  Lenox  &  Mait- 
land, who  sold  it,  prior  to  the  1st  of  April, 
1807.  Further  proofs  were  forwarded  to 
Halifax,  and  on  the  1st  of  April,  1807,  the 
vessel,  and  Wood's  part  of  the  cargo,  were 
liberated.  On  the  21st  of  June,  1807,  the  de- 
fendants paid  to  Wood  a  total  loss  on  the  cargo 
policy,  and  the  plaintiffs  paid  a  total  loss  on  the 
freight  policy.  The  net  proceeds  of  the  sales, 
made  by  Lenox  &  Maitland,  amounted  to  $12,- 
824.05,  of  which  they  paid  to  the  defendants, 
in  July,  1807,  the  sum  of  $6,524.52  only,  re- 
fusing to  pay  more,  claiming  to  deduct,  and 
actually  deducting,  the  whole  of  the  expenses 
incurred  on  both  vessel  and  cargo  at  Halifax, 
charged  and  paid  by  Forsyth,  Smith  &  Co. 
there,  amounting  to  $3,677.71,  that  sum  form- 
ing a  general  average  ;  and  also  the  expenses 
of  saving  and  transporting  the  cargo  to  New 
York,  equal  to  $2,737.97,  together  with  one 
hundred  and  eight  dollars  and  eighty-four 
cents,  for  interest.  The  amount  of  freight, 
for  Wood's  share  of  the  cargo  for  the  whole 
voyage,  would  amount  to  $1,146.66.  The 
plaintiffs  claimed,  as  the  salvage  of  the  de- 
fendants, a  pro  rata  freight  of  that  part  of 
the  cargo,  from  Bordeaux  to  Halifax,  which, 
calculated  upon  five  sixths  of  the  voyage, 
would  be  nine  hundred  and  fifty-five  dollars 
and  fifty-five  cents,  and  upon  eighteen  nine- 
teenths,"$l,086.31. 

The  defendants  contended  that  the  plaintiffs 
were  not  entitled  to  recover  of  them  any 
freight;  but  if  any,  it  could  only  be  the  pro- 
portion which  the  proceeds  of  the  cargo  act- 
ually received  bear  to  the  whole  freight,  on 
the  original  value  of  the  cargo,  insured  by  the 
defendants,  or  a  pro  raid  freight  on  $0,524.52, 
*being  the  amount  actually  received  [*18H 
by  the  defendants  as  aforesaid;  or,  at  most, 
the  plaintiffs  could  not  recover  more  than  a 
pro  raUi  freight  on  the  $12,824.05.  deducting 
the  general  average  expenses,  being  $8, 677. 71. 

It  was  agreed  that  if  the  court  gave  judg- 
ment for  the  plaintiffs,  the}' should  also  decide 
whether  the  defendants  were  bound  to  pay  in- 
terest, and  if  so,  the  same  should  be  added  to 
the  amount  to  be  recovered. 

Mr.  Kristed,  for  the  plaintiffs,  contended,  1. 
That  A  pro  rata  freight  had  been  earned;  and, 
2  That  it  belonged  to  the  plaintiffs. 

1.  It  was  stated  as  settled  law,  by  this  court, 
in  the  case  of  J&tdiiwon  v.  The  Marine  Int.  Co., 
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2  Johns.  Rep.,  328;  2  Caines'  Rep.,  21,  that 
where  a  vessel  is  forced  into  an  intermediate 
port,  and  is  unable  to  proceed  to  her  port  of 
destination,  and  the  goods  are  received  by  the 
owner,  at  such  intermediate  port,  freight  is 
due  for  them,  pro  rata  itineris.  The  equitable 
principle  laid  down  in  the  case  of  Luke  v.  Lyde, 
2  Burr.,  882,  so  often  cited,  has  been  adopted 
in  this  court.  It  is  also  a  settled  principle, 
that  an  abandonment  once  rightfully  made, 
has  relation  back  to  the  cause  of  loss,  and 
takes  effect  from  that  time  (Marsh,  on  Ins., 
601;  9  Johns.  Rep.,  1-8;  1  Johns.  Cases,  377); 
so  that  the  master,  or  person  taking  charge  of 
the  property,  is  to  be  deemed,  after  such  event, 
the  agent  of  the  insurer.  Is  not  the  accept- 
ance of  an  abandonment  of  the  goods  equiva- 
lent to  an  acceptance  of  them  at  the  interme- 
diate port?  And  must  not  the  insured,  as  the 
assignee  of  the  owner,  stand  in  his  place,  and 
be  equally  bound  to  pay  the  freight?  If  not, 
still  the  facts  in  this  case  amount  to  such  an 
acceptance  of  them;  for  the  intermediate  trans- 
actions must  be  considered  as  carried  on  by 
the  agents  of  the  insurers. 

2.  If,  then,  &pro  rata  freight  has  been  earn- 
ed, it  belongs  to  the  plaintiffs,  to  whom  the 
whole  has  been  abandoned  by  the  ship  owner, 
and  to  whom  they  have  paid  a  total  loss. 
Though,  in  England,  the  rights  of  the  differ- 
ent sets  of  underwriters,  in  such  cases,  seem 
not  to  be  fully  settled  (Park,  227-236;  Marsh., 
601-608;  4  East,  34;  3  Bos.  &  Pull.,  479;  7 
East,  24;  9  East,  378);  yet,  from  the  principles 
laid  down  by  this  court,  there  can  be  no  doubt 
that,  by  the 'law  of  this  State,  the  insurers  on 
the  freight,  not  the  ship  owners,  after  an  aban- 
donment, are  entitled  to  the  freight  earned. 
(See  United  Ins.  Co.  v.  Lenox,  1  Johns.  Cases, 
377;  S.  C.,  2  Johns.  Cases,  543;  3  Caines'  Rep., 
16,  245,  251;  7  Johns.  Rep.,  432;  3  Johns. 
Rep.,  49.) 

Mr.  Hoffman,  contra,  insisted  that  not  a  case 
was  to  be  found  in  which  it  had  been  decided 
that  a  pro  rata  freight  was  due  at  an  interme- 
diate port,  where  the  acceptance  of  the  goods 
189*]  was  not  voluntary.  *In  the  case  of 
Luke  v.  Lyde  the  freighter  voluntarily  accept- 
ed his  goods,  after  the  recapture.  To  make 
the  owner  or  insurer  liable  for  freight  of  goods, 
received  at  an  intermediate  port,  the  reception 
there  must  be  voluntary,  and  not  cast  upon 
the  owner  or  insurer  by  any  peril  or  necessity. 
If  the  owner  of  the  ship  becomes  incapacitated 
to  carry  on  the  goods  to  the  port  of  destina- 
tion, the  acceptance  of  them,  at  the  interme- 
diate port,  is  ex  necessitate  and  involuntary. 

The  broad  principle  deduced  from  the  decis- 
ion in  the  case  of  Luke  v.  Lyde,  if  not  shaken, 
is,  at  least,  narrowed,  by  the  later  decision  in 
the  Court  of  K.  B.,  in  the  case  of  Liddard  v. 
Lopes,  10  East,  526.  By  what  was  said  in  that 
case,  and  in  Cook  v.  Jennings,  7  Term.  Rep., 
138,  the  true  sense  of  the  opinion  of  Lord 
Mansfield,  in  Luke  v.  Lyde,  seems  to  be  clearly 
understood  and  settled.  The  liability  of  the 
freighter  to  pay  a  ratable  freight  for  the  goods, 
rests  wholly  on  his  voluntary  acceptance  of 
them  at  the  intermediate  port.  The  principle 
of  the  case  of  Liddard  v.  Lopes  has  been  recog- 
nized and  adopted  by  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Amroyd  v.  The 
Union  Company,  3Binney's  Rep.,  437,  after  a 
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full  examination  of  all  the  authorities  on  this 
subject. 

Again,  whatever  may  be  the  law  as  to  pro 
rata  freight,  whenever  the  ship  owner  parts 
with  his  goods,  his  lien  for  the  freight  is  gone; 
for  though  the  contract,  as  between  him  and 
the  original  freighter,  may  remain,  yet  the  de- 
livery of  the  goods  to  a  third  person,  or  pur- 
chaser, raises  no  implied  contract  to  pay  the 
freight. 

The  ship  owner  must  resort  either  to  his  lien 
on  the  goods,  or  to  the  original  contract  of  af- 
freightment, in  order  to  obtain  his  freight. 

In  Bailliev.  Modigliani,  Marsh,  on  Ins.,  728, 
it  is  stated  by  Lord  Mansfield,  as  a  principle, 
that  "as  between  the  insured  and  the  under- 
writers on  the  cargo,  it  is  a  contract  of  indem- 
nity, and  the  latter  have  nothing  to  do  with 
the  freight."  The  present  action  is  an  attempt 
by  the  owner  (Wood)  to  make  his  insurers 
pay  freight.  As  owner  of  the  ship  he  gets  all 
his  freight.  If  he  has  thought  proper  to  deliv- 
er the  goods,  without  demanding  the  freight, 
the  insurers  cannot  claim  it.  After  the  defend- 
ants have  received  freight,  under  the  decisions 
of  this  court,  as  respects  the  rights  between 
the  two  sets  of  underwriters,  can  the  ship 
owner  (Wood),  or  his  insurers,  the  plaintiffs, 
recover  that  freight  of  the  defendants? 

Mr.  Golden,  in  reply,  observed  that  this  court, 
in  the  case  of  * Robinson  v.  The  Marine  [*19O 
Ins.  Co.,  after  hearing  all  the  cases  cited,  and 
a  learned  argument,  had  declared  that  it  was 
now  too  late  to  dispute  the  law  as  laid  down 
in  the  case  of  Luke  v.  Lyde.  On  the  principle 
of  thatpase,  it  cannot  be  denied  that  a  pro  rata 
freight  was  earned. 

But  the  acceptance,  in  the  present  case,  must 
be  deemed  voluntary.  The  defendants  were 
not  bound  to  accept  the  abandonment.  When 
a  peril  happens  that  justifies  an  abandonment, 
and  an  abandonment  is  made  and  accepted, 
every  person  acting  in  regard  to  the  property 
insured,  must  be  deemed  the  agent  of  the  in- 
surers. Messrs.  Forsyth,  Smith  &  Co.  became 
the  agents  of  the  defendants,  and  their  accept- 
ance of  the  goods  was  the  same  as  if  they  had 
been  received  by  the  defendants.  This  point 
was  expressly  decided  in  the  case  of  The  Unit- 
ed Ins.  Co.  v.  Lenox. 

Suppose  there  had  been  no  insurance  on  the 
goods,  and  Wood,  by  his  agents,  had  received 
them  at  Halifax,  could  not  the  plaintiffs,  to 
whom  the  freight  had  been  abandoned,  call 
on  him  to  account  for  the  pro  rata  freight  due 
at  Halifax?  And  have  they  not  the  same  right 
now  to  call  on  the  defendants,  who  are  substi- 
tuted in  the  place  of  Wood,  to  account  for 
that  freight?  Suppose  the  insurers  on  the 
goods,  after  the  abandonment,  had  sued  AVood 
for  them,  could  they  recover  the  whole  amount, 
without  deducting  the  pi'o  rata  freight? 

Per  Curiam.  The  question  first  to  be  consid- 
ered is,  whether  any  freight  was  earned,  or 
became  due  to  the  ship  owner,  for  if  it  be  once 
admitted  that  there  was  such  an  acceptance 
of  the  cargo,  as  to  entitle  the  ship  owner  to 
freight,  the  rule  by  which  this  freight  is  to  be 
apportioned  appears  to  be  settled  with  us,  by 
the  case  of  The  United  Ins.  Co.  v.  Lenox,  1 
Johns.  Cases,  377;  2  Johns,  Cases,  443.  The 
principle  contained  in  the  final  decision  of 
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that  case  is,  that  the  freight,  prior  to  the  loss, 
goes  to  the  ship  owner,  or  to  his  representa- 
tive, the  insurer  on  freight,  to  whom  it  was 
abandoned,  and  that  the  freight  earned  subse- 
quent to  the  time  of  the  loss  goes,  on  abandon- 
ment, to  the  underwriter  on  the  ship;  and  it 
appears  to  be  understood  that  his  claim  to  such 
subsequent  freight  would  prevail  over  that  of 
the  insurer  of  the  freight.  (1  Caines'  Rep., 
578;  3  Caines'  Rep.,  20,  251;  3  Johns.  Rep., 
55;  7  Johns.  Rep.,  432;  Park,  6th  edit.,  228, 
191*]  236.)  *The  question,  however,  does 
not  arise  here  between  the  insurers  on  ship 
and  on  freight;  and  if  freight  was  due  in  this 
case,  the  plaintiffs  would  be  entitled  to  a  rata- 
ble proportion,  and  no  more.  But  no  freight 
was  earned  in  this  case,  there  was  no  delivery 
of  the  cargo  at  New  York,  the  port  of  destina- 
tion; the  ship  was  shipwrecked  and  lost,  and 
the  consignees  of  the  cargo,  as  shipped  from 
Halifax,  and  not  the  ship  owner  or  his  agent, 
saved  it  and  brought  it  into  port.  The  earn- 
ing of  entire  freight  is  not  pretended  by  the 
case,  and  the  claim  is  founded  wholly  on  the 
acceptance  of  the  cargo  at  Halifax.  But  there 
was  no  acceptance  there  on  which  to  raise  an 
fizsumpzit  to  pay  freight.  After  the  vessel  and 
cargo  had  been  libeled  by  the  captors,  they 
were  redeemed  by  the  house  of  Forsyth, 
Smith  &  Co.  on  appraisement,  and  security 
given  for  the  value;  and  the  cargo  was  con- 
signed by  them  to  Lenox  &  Maitland,  of  New 
York,  their  own  agents,  to  be  delivered  to  the 
owner  on  payment  of  an  indemnity.  Wood, 
the  owner,  refused  to  accept  of  the  cargo,  or  to 
ratify  the  acts  of  Forsyth,  Smith  &  Co.  There 
never  was  any  acceptance  of  the  cargo  by  the 
owner  or  his  authorized  agent.  The  act  of 
Forsyth,  Smith  &  Co.  at  Halifax  was  an  act 
of  necessity,  done  by  strangers,  for  the  best 
interest  of  all  concerned,  and  without  preju- 
dice to  either  party;  but  there  must  be  a  volun- 
tary and  unconditional  acceptance  by  the  own- 
er, at  the  intermediate  port,  to  form  the  ba- 
sis of  a  new  contract  to  pay  a  ratable  freight. 
(10  East,  376,  526;  2  Campb.  N.  P.,  466;  1 
Condy's  Marshall,  281  a  note;  3  Binney,  437.) 
The  acceptance  of  the  net  proceeds  of  the  car- 
go by  the  defendants  formed  no  ground  for  a 
claim  for  freight.  These  proceeds  belonged 
to  them,  as  insurers  of  the  cargo,  after  pay- 
ing a  total  loss,  and  there  was  no  lien  for 
freight  attached  to  that  cargo.  The  insurer 
on  the  cargo  has  nothing  to  do  with  the  freight 
of  it;  and  it  would  be  a  most  forced  construc- 
tion to  deduce  a  promise  to  pay  freight  from 
the  acceptance  by  the  insurer  of  the  salvage  or 
remains  of  the  cargo. 
Judgment  for  the  defendant*. 

Cited  in-«  Cow.,  510:  23  Barb.,    B01;  2  Bos.,  304;  4 
Mason,  201;  3  Sum.,  550;  3  Wood.  &  M.,  444. 
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.\ffirine  Imntrance — Proof  of  f/tn* — y»  Proof  of 
Interest — Objection  on  Hole  Ground  of  Demti- 
tion —  Waiver  of  other  (Mtjertinn —  linage  of 
Trade. 


Where  the  insured  claimed  for  a  total  loss  of  a 
vessel,  and  30  days  previous  to  the  commencement 
of  the  suit  exhibited  the  protest  of  the  captain,  to 
prove  the  loss ;  but  not  the  register  or  other  proof 
of  interest,  to  the  underwriters,  who  made  no  ob- 
jection to  the  proofs,  but  refused  to  pay,  solely  on 
the  ground  of  a  deviation :  it  was  held,  that  this 
was  an  admission  of  the  plaintiffs'  interest,  or,  at 
least,  a  waiver  of  the  necessity  of  producing  proof 
of  it. 

A  vessel  was  insured  "at  and  from  Port  Plata,  St. 
Domingo,  to  New  York," and  ingoing  from  Port 
Plata  to  Susua,  which  is  in  the  district,  bearing  the 
name  of  Port  Plata,  and  about  18  miles  east  of  the 
port,  in  order  to  take  in  a  cargo  of  magohany,  she 
was  driven  into  the  road  or  bay  of  Isabella,  in  the 
same.district,  and  there  lost.  She  had  a  permit  from 
the  custom-house  at  Port  Plata,  to  go  to  Susua,  to 
obtain  her  cargo,  and  would  have  been  obliged  to 
return  to  Port  Plata  to  pay  the  duties,  and  get  a 
clearance,  such  being  the  usual  course  of  trade 
there.  The  custom-house  and  port  of  entry  are 
confined  to  the  particular  place  called  Port  Plata, 
and  the  district,  for  the  purposes  of  revenue,  which 
bears  that  name,  extends  nearlv  a  hundred  miles 
along  the  coast  of  St.  Domingo.  Port  Plata  is  a  safe 
harbor,  but  Susua  and  Isabella  are  open  roads  and 
dangerous  while  particular  winds  prevail.  It  was 
held  that  Port  Plata  proper,  and  the  district  of  Port 
Plata,  were  different  objects,  and  the  perils  distinct; 
and  that  the  going  from  Port  Plata  to  Susua  was  a 
deviation.  And  that  nothing  but  a  clear,  well-settled 
and  well-understood  usage  of  trade,  would  be  suffi- 
cient to  include  both  objects,  under  the  simple 
name  of  Port  Plata. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  schooner  Maria,  "at  and  from 
Port  Plata,  St.  Domingo,  to  New  York."  The 
plaintiffs  claimed  for  a  total  loss,  which  was 
averred  in  the  first  count  of  the  plaintiff's  dec- 
laration to  have  happened  as  follows  :  "While 
the  said  vessel  was  at  Port  Plata  aforesaid,  to 
wit,  at  Isabella,  within  the  district  of  Port 
Plata,  she  was,  by  and  through  the  violence 
of  the  winds,  &c.,  forced  and  cast  upon  the 
docks  and  bars  there,  and  was,  then  and  there 
broken,  shattered,  bilged  and  totally  lost."  In 
the  second  count  the  plaintiffs  averred  that 
while  the  vessel  was  at  Port  Plata,  she  was, 
by  the  force  of  winds,  «fcc.,  totally  lost. 

The  cause  was  tried  at  the  New  York  sittings, 
before  Mr.  Justice  Thompson,  the  15th  June, 
1811. 

Thirty  days  previous  to  the  commencement 
of  the  suit,  the  agent  of  the  defendant,  and 
the  other  underwriters  on  the  same  policy,  re- 
ceived from  the  plaintiffs  the  protest  of  the 
captain  of  the  vessel,  slating  the  loss  ;  but  the 
register  of  the  vessel  was  not  then  produced, 
nor  until  it  was  given  in  evidence  at  the  trial, 
by  which  it  appeared  that  she  belonged  to  Vos, 
one  of  the  plaintiffs.  When  the  protest  was 
shown  to  the  underwriters,  they  made  no  ob- 
jection to  the  sufficiency  of  the  preliminary 
;  proofs,  but  refused  to  pay  for  a  total  loss  on 
the  ground  of  a  deviation. 

The  vessel  sailed  from  Port  Plata   on   the 

;  30th  November,  1809,  to  go  to  Susua,   to  pro 

j  cure  mahogany  there'.     Her  papers  were  left 

i  at  the  marine  "office  at  Port  Plata,  and  a  per- 

!  mil  was  granted  her  to  go  to  Susua,  for  her 

!  cargo,  and  it  was  necessary  for  her  to  return 

to  Port  Plata,  in  order  to  obtain  a  clearance  for 

New  York.  After  leaving  Port  Plata,  the  vessel 

was  Carried,  by  adverse  windsand  cur-  [*  1  J)J$ 

'  rents,  twelve  leagues  to  the  westward  of  that 

place;  and  arrived  at  Isabella  on  the  (5ih  Decem- 

ber,  and  there  took  in  additional  ballast,  and  put 


NOTE.—  Marine    inMitrance—DecUttion.    Compare  I  Cai.,  274;  Patrick  v.  Ludlow,  3  Joluu.  Cas.,  10,  and 
Gllfert  v.    1 1 -ill. -it.    2  Johns.  Cas..  2!W;  Liotard  v.     mile*. 
Graves,  3  Cal..    228;  Hcnshuw    v.   Mur.  Ins.   Co.,  2  | 
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to  sea,  in  order  to  reacli  Susua,  but  was  again 
driven  back  to  Isabella  on  the  8th  December. 
She  again  sailed  for  Susua,  but  was  again 
forced  back,  and  put  into  Isabella  on  the  10th 
December,  where  she  was  shipwrecked  in  a 
violent  storm.  The  harbor  of  Susua  and  port  of 
Isabella  are  both  in  the  district  of  Port  Plata. 

The  district  of  Port  Plata  extends  from  the 
River  St.  Juan  near  the  Old  Cape,  to  the  River 
Massaue  near  Fort  Dauphin.  The  whole  dis- 
trict is  called  Port  Plata.  The  custom-house 
or  marine  office,  for  the  whole  district,  is  at 
Port  Plata,  where  all  the  inhabitants  of  the 
district  do  duty  at  the  fort.  The  chief  pro- 
duce of  the  district  is  mahogany  and  fustic, 
and  these  woods  are  procured  along  the  coast. 

Cargoes  are  never  taken  on  board  at  Port 
Plata,  but  vessels  always  enter  at  that  port 
and  proceed  to  Susua,  which  is  about  four 
leagues  east,  or  along  the  coast,  to  procure 
their  cargoes,  and  then  return  to  Port  Plata  to 
pay  the  duties,  and  obtain  a  clearance.  That 
port  is  a  good  harbor,  and  has  anchorage 
ground.  Susua  and  Isabella  are  both  open 
roads  or  bays.  Isabella  is  about  eighteen 
miles  west  of  Port  Plata.  Susua  is  about 
eighteen  miles  east  of  that  place  ;  and  when 
the  wind  is  from  the  northwest  or  north  it  is 
difficult  to  get  out  to  sea,  and  there  is  creat 
danger  of  being  driven  on  shore.  The  vessel 
had  made  about  half  her  passage  to  Susua 
when  she  was  driven  to  leeward,  by  an  easterly 
wind  and  forced  into  port  Isabella. 

Two  sea  captains,  one  whom  had  been  above 
eighteen  months  at  Port  Plata,  and  both  were 
acquainted  with  the  district  and  coasts,  testi- 
fied that  the  district  of  Port  Plata  is  so  called 
because  there  is  no  other  port  of  entry  or  cus- 
tom-house within  it.  Samana,  is  the  next  port 
of  entry,  which  has,  in  like  manner,  a  district 
of  country  attached  to  it.  The  city  of  St. 
Domingo,  which  is  another  port  of  entry, 
forms  another  district ;  and  these  are  the  only 
ports  of  entry  in  the  Spanish  part  of  the  island, 
which  is  divided  into  districts,  in  reference  to 
the  custom-house  duties,  each  being  a  revenue 
district,  and  taking  its  name  from  the  port 
of  entry  within  it.  The  witnesses  did  not  con- 
sider a  vessel  arriving  at  Susua  or  Isabella  as 
arriving  at  Port  Plata,  to  which  place  she 
must  actually  go  ;  and  if  desirous  to  proceed 
194*]  to  any  other  place  *within  the  district, 
she  must  obtain  a  permit  from  the  custom- 
house for  that  purpose. 

Several  underwriters  and  officers  of  different 
insurance  companies  in  the  city  of  New  York 
testified  that  they  had  frequently  insured  ves- 
sels engaged  in  trade  to  the  city  of  St.  Do- 
mingo, and  if  the  insured  wished  to  load  on 
the  coast,  it  was  the  practice  to  insert  express 
permission  in  the  policies  for  that  purpose  ; 
and  that  for  granting  such  a  permission  an 
additional  premium  was  demanded. 

It  appeared,  also,  that  it  was  very  rarely,  if 
ever,  that  a  cargo  of  woods  could  be  obtained  at 
Port  Plata  ;  but  it  was  the  course  of  the  trade 
to  go  along  the  coast  to  obtain  cargoes. 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  above  facts. 

Messrs.  Anthon  and  Hoffman,  for  the  plaint- 
iffs, contended  that  the  defendant  having  re- 
fused to  pay,  solely  on  the  ground  of  a  devia- 
720 


tion.  he  had  admitted  the  sufficiency  of  the  pre- 
liminary proofs.  (7  Johns.  Rep.,  315  ;  8  Johns. 
Rep.,  607.) 

As  to  the  alleged  deviation,  they  contended 
that  the  plaintiffs  had  merely  pursued  the 
usual  custom  of  the  trade  in  going  from  Port 
Plata  to  Susua  to  obtain  a  cargo.  The  custom 
of  the  trade  was  peculiar,  on  account  of  the 
particular  form  and  situation  of  the  coast, 
and  had  been  fully  proved. 

Underwriters  are  presumed  to  know  the 
usage  of  the  trade  in  which  they  insure,  and 
are  bound  by  such  usage.  (Marsh.,  259-270.) 
In  the  case  of  Noble  v.  Kenworthy,  Doug.,  492; 
1  Camp.  Rep. ,  503,  Lord  Mansfield  said  every 
underwriter  is  presumed  to  know  the  practice 
of  the  trade  he  insures.  If  he  does  not  know 
it,  he  ought  to  inform  himself.  It  is  no  mat- 
ter if  the  usage  has  been  but  for  a  year. 

Again,  in  Thellusson  v.  Fergusson,  Doug., 
346;  Marsh.,  355,  358,  Lord 'Mansfield  said 
that  the  words  "at  and  from  Guadaloupe," 
comprehended  the  whole  island,  and  protected 
the  ship  in  going  from  port  to  port,  round  the 
coast  of  that  island.  So,  in  the  present  case, 
at  and  from  Port  Plata  comprehends  the  dis- 
trict of  Port  Plata. 

Mr.  Wells,  contra,  insisted,  1.  That,  as  there 
had  been  no  preliminary  proof  of  interest,  the 
plaintiffs  were  not  entitled  to  commence  their 
action. 

2.  The  plaintiffs  had  averred  in  their  second 
count  that  the  vessel  was  lost  at  Port  Plata, 
which  ought  to  have  been  proved.  There  is  a 
particular  port  or  harbor  called  Port  Plata, 
which  *gives  its  name  to  a  revenue  [*195 
district  of  considerable  extent.  The  port  and 
district  of  Port  Plata  are  as  distinct  from  each 
other  as  the  port  of  New  York  and  the  district 
of  the  port  of  New  York,  under  our  revenue 
laws.  The  insurance  in  this  case  is  at  and 
from  the  port  or  harbor  of  Port  Plata,  not 
from  the  district  of  Port  Plata. 

Next,  as  to  the  usage  of  trade,  in  going 
along  the  coast  to  obtain  cargoes.  Usage  of 
trade  forms  a  part  of  the  law  of  a  country; 
and  the  law  of  a  country  is  not  to  be  proved 
by  witnesses  accidentally  picked  up  in  the 
street.  Only  two  of  the  witnesses,  casual ly 
met  with,  had  ever  been  on  the  coast. 

Marshall,  Marshall  on  Ins.,  307,  and  Condy's 
note,  Winthrop  v.  Union  Ins  Co.,  lb.,  says, 
"Witnesses  may  be  examined  to  prove  a 
usage  explanatory  of  a  clause  in  the  policy ; 
but  their  opinion  of  its  meaning  is  not  evi- 
dence." 

Again  :  "The  force  of  usage  is  not  to  de- 
stroy the  law.  Usage  is  to  be  consulted  only 
where  the  law  is  doubtful.  Where  the  law 
is  clear,  it  must  prevail.  The  law  is  per- 
manent, but  usages  sometimes  change,  and 
often  disappear  with  the  circumstances  which 
gave  them  birth." 

The  trade  to  Port  Plata  is  a  recent  trade  for 
American  vessels.  This  appears  to  have  been 
the  first  vessel  from  the  United  States  engaged 
in  that  trade.  The  presumption  of  a  knowl- 
edge of  the  usage  of  the  trade  cannot,  there- 
fore, be  fairly  brought  home  to  the  defendant. 
And  usage  of  trade  is  allowed  to  govern, 
merely  because  parties  are  presumed,  from  the 
circumstances,  to  known  it,  and  form  their 
contracts  accordingly.  In  Smith  v.  Wright,  1 
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Caines'  Rep.,  43,  45  ;  and  see  Martin  v.  Dela- 
ware Ins.  Co.,  Condy's  Marshall,  186,  note  20, 
the  court  said,  "The  true  test  of  commercial 
usage  is,  its  having  existed  a  sufficient  length 
of  time  to  have  been  generally  known,  and  to 
warrant  a  presumption  that  contracts  are  made 
in  reference  to  it." 

The  testimony  as  to  the  uniform  practice, 
in  insuring  the  trade  of  the  city  of  St.  Do- 
mingo, shows  that  where  it  is  intended  to 
trade  along  the  coast,  a  permission  is  inserted 
in  the  policy,  but  not  without  an  additional 
premium.  The  port  and  district  of  Port  Plata 
are  different  places,  and  must  be  accompanied 
with  very  different  risks. 

Per  Curiam.  The  two  points  raised  upon 
this  case  are  : 

1.  That  the  preliminary  proof  was  not  suf- 
ficient. 

2.  That  there  was  a  deviation,  and  the  ves- 
sel lost  in  consequence  of  it. 

196*]  *1.  The  protest  of  the  captain,  stating 
the  loss,  was  produced  to  the  agent  of  the  de- 
fendant. The  register  proving  the  plaintiff's  in- 
terest in  the  vessel,  was  not  produced,  but  as 
the  underwriter  made  no  objection  to  the  de- 
ficiency of  the  preliminary  proof,  and  placed 
his  refusal  to  pay,  specifically  and  solely  on 
the  ground  of  deviation,  he  must  be  deemed 
to  have  admitted  the  plaintiff's  interest  in  the 
vessel,  or  to  have  waived  the  necessity  of  pro- 
ducing the  proof  of  it. 

2.  The  question  on  the  merits  is,  whether 
going  to  Susua  was  not  a  deviation.  The 
voyage  insured  was  at  and  from  Port  Plata, 
St."  Domingo,  to  New  York ;  and  the  vessel 
was  shipwrecked  and  lost  in  going  from  Port 
Plata  to  Susua.  She  had  a  permit  from  the 
government  at  Port  Plata  to  go  there,  for  her 
loading  of  mahogany,  and  would  have  been 
obliged  to  return  to  Port  Plata  for  her  clear- 
ance. This  Susua  is  a  bay  or  open  road, 
about  four  leagues  east  of  Port  Plata,  and  is 
dangerous  when  certain  winds  blow  ;  and  it  is 
included  within  the  district  of  Port  Plata, 
which  district  stretches  for  one  hundred  miles 
along  the  north  coast  of  Spanish  St.  Do- 
mingo. The  very  statement  of  the  fact  is 
enough  to  show  that  sailing  from  Port  Plata 
to  Susua  was  not  sailing  from  Port  Plata  to 
New  York,  for  Port  Plata  and  the  revenue 
district  of  Port  Plata,  are  very  distinct  objects, 
and  the  custom-house  and  port  of  entry  are 
confirmed  to  Port  Plata  proper.  The  perils 
must  be  very  distinct,  and  very  greatly  in- 
creased, between  a  vessel  sailing  from  "Port  j 
Plata  to  New  York,  and  from  Port  Plata, 
along  that  extensive  and  dangerous  coast,  [ 
which  the  district  embraces,  and  then  to  New 
York.  Nothing  short  of  a  most  clear  and 
well-settled  and  well-understood  usage  would 
be  sufficient  to  include  both  objects  in  the 
simple  name  of  Port  Plata.  On  this  point  the 
evidence  in  the  case  is  decidedly  against  anv 
such  usage  or  understanding  of  the  trade,  ft 
would  appear,  from  the  case,  that  a  liberty  to 
trad*;  on  the  coast  included  in  the  district, 
would  not  be  granted  without  an  increased 
premium,  and  would  require  a  special  clause 
for  the  purpose. 

The  defendant   is,  accordingly,  entitled  to 
judgment. 
JOHNS.  Kur..  9. 


Judgment  for  the  defendant. 

Distinguished— 7  Cow.,  465;  Hoffm.,  176. 

Cited  in— 6  Cow.,  415 :  2  Wend.,  66 ;  16  Wend.,  401 ; 
6  Paige,  586:  48  N.  Y.,  578;  1  Hun,  462;  14  Barb., 
212 ;  44  How.  Pr.,  354 ;  3  T.  &  C.  489;  8  Bos.,  257;  3  Rob., 
475;  2  E.  D.  Smith,  286;  12  Wheat.,  393;  111  Mass., 
110. 
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Possession  of  Chattels  —  Consent  of  True  Owner 
—  Absence  of  Fraud  —  Chattels  not  Liable  for 
Debts  of  Reputed  Owner. 

The  mere  possession  of  a  personal  chattel,  with 
the  consent  of  the  true  owner,  will  not  render  the 
chattel  liable  to  the  debts  or  disposition  of  the  re- 
puted owner  ;  but  there  must  be  a  fraudulent  or  de- 
ceptive purpose  in  view,  or  implied  from  the  special 
circumstances  of  the  case. 

Where  A  purchased  a  livery  stable,  &c.,  and  de- 
livered the  possession  to  B,  who  carried  on  the  busi- 
ness in  his  own  name,  but  was  to  pay  over  all  the 
moneys  received  to  B,  who  was  to  allow  B  one  third 
of  the  net  proceeds,  or  clear  profits,  and  A  after- 
wards bouffht  a  coach  which  he  delivered  to  B,  and 
which,  afterwards,  while  in  the  possession  of  B,  was 
taken  in  execution  by  a  creditor  of  B,  it  was  held 
that  the  property  in  the  coach  did  not  pass  to  B,  and 
unless  his  possession  of  it  was  fraudulent,  and  in- 
tended for  colorable  purposes,  it  was  not  liable  to 
his  creditors. 

Citation—  Stat.  21  Jac.  I.,  ch.  19,  sec.  11. 


was  an  action  of  trespass  de  bon  is  asjxtr- 
.  tatis,  for  seizing  and  carrying  away  a 
coachee  and  three  horses,  the  property  of  the 
plaintiff.  The  claim  as  to  the  horses  was.  how- 
ever, afterwards  abandoned.  The  cause  was 
tried  at  the  New  York  sittings  in  November. 
1811,  before  J/r.  Justice  Van  Ness. 

The  plaintiff,  in  May,  1809,  purchased  of 
one  Gordon,  as  agent  of  the  estate  of  Patrick 
Shay,  deceased,  divers  horses,  carriages,  &c., 
and  a  lease  of  certain  stables  in  Courtlandt 
Street,  forming  what  was  called  the  livery  sta- 
ble establishment,  for  which  a  bill  of  sale  was 
given  by  the  executors  of  Shay.  The  plaintiff 
paid  four  hundred  dollars  in  cash,  and  gave 
three  promissory  notes  for  four  hundred  dollars 
each. 

It  was  proved  that  the  plaintiff  bought  the 
coachee,  or  carriage,  in  question,  of  Burtis  & 
Woodward,  coachmakers,  in  June,  1809,  for 
ninety  dollars,  which  was  afterwards  put  into 
the  possession  of  Jacob  Crissy,  and  was  con- 
sidered as  part  of  the  livery  stable  establish- 
ment. The  coachee  and  horses,  which  were 
established  as  a  stage  to  r^in  from  Poawles 
Hook  to  Brighton,  were  attached  at  Newark, 
in  New  Jersev,  in  August,  1809,  at  the  suit  of 
Ward,  for  a  debt  due  to  him  from  Crissy,  and 
sold.  The  plaintiff  put  in  a  claim  of  property, 
which  was  tried  before  a  sheriff's  jury,  in 
New  Jersey,  who  found  the  property  to  be  in 
Crissy. 

From  the  evidence  on  the  part  of  the  defend 
ant,  it  appeared  that  Crissy  had  been  in  pos- 
session of  the  livery  stable  establishment  from 
the  time  it  was  first  purchased  by  Craig,  who 
had  said  that  Crissy  was  to  pay  the  notes  given 
for  the  purchase,  the  rent  and  wages  of  tin- 
persons  employed,  &c.  ;  that  a  sign  was  put  up 
on  which  was  written  "  Crissy's  Livery  Stable;" 
and  a  notice  was  published  in  the  gazette,  by 
which  Crissy  informed  the  public  that  he  had 
established  a  regular  stage  between  New  York 
and  Brighton,  &c.(  and  a  similar  advertise- 
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ment  was  posted  up  in  New  Jersey  ;  and  Craig 
admitted  that  he  had  drawn  the  advertise- 
ments. When  the  carriage  and  horses  were 
seized  under  the  attachment,  the  driver,  at 
first,  said  they  belonged  to  Crissy,  but.  after- 
wards, said  they  were  the  property  of  the 
plaintiff.  The  coachman  was  employed  and 
paid  by  Crissy,  and  he  testified  that  Crissy  had 
the  whole  management  of  the  establishment, 
198*]  which  was  conducted  *in  the  name  of 
Crissy,  who  paid  the  expenses  ;  and  that  when 
the  plaintiff  wanted  a  horse,  or  carriage,  he  ap- 
plied to  Crissy  for  them. 

The  plaintiff  gave  in  evidence  an  agreement 
made  between  him  and  Crissy,  dated  the  1st  of 
May,  1809.  which  recited  that  Craig  had  that 
day  purchased  the  livery  stable  establishment 
of  the  executors  of  Shay,  with  the  carriages, 
horses,  &c. ,  and  taken  a  lease  of  the  ground  and 
stable,  &c.,  "with  the  intent,  and  for  the  pur- 
pose of  carrying  on  the  business,  &c.,  through 
the  agency  of  Jacob  Crissy,  and  had  intrusted 
the  same  to  the  care  and  management  of  the 
said  Jacob  Crissy."  Crissy  then  covenanted 
with  Craig  to  take  the  care  and  management  of 
the  said  carriages,  horses,  gigs,  &c. ,  and  to  enter 
into  the  occupation  of  the -said  stables,  &c., 
and  to  carry  on  the  said  business  in  all  its 
branches,  to  the  best  advantage,  &c.,  for  and 
on  account  of  Craig,  for  and  during  the  term 
of  three  years  from  the  date  of  the  agreement, 
and  to  account  to  Craig,  monthly,  during  the 
term,  for  all  moneys  received,  &c. ;  and  Craig 
covenanted  that  he  would,  monthly,  and  as 
often  as  he  should  receive  from  Crissy  any 
sum  or  sums  of  money  arising  from  the  busi- 
ness, after  deducting  all  expenses,  rent  and 
charges,  incident  to  the  establishment,  pay  to 
Crissy  one  third  of  the  net  proceeds,  or  profits, 
received,  &c. ;  which  one  third  of  the  net  pro- 
ceeds, or  profits,  was  to  go  as  a  full  compensa- 
tion, or  consideration,  for  Crissy's  services, 
care  and  management  of  the  stables,  &c., 
during  the  said  term  of  three  years  ;  and  Crissy 
covenanted  to  keep  regular  books  of  accounts, 
which  Craig  was  to  have  leave,  at  all  times,  to 
inspect. 

The  counsel  for  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  in  whomsoever  the 
property  in  the  carriage  in  question  was,  the 
possession  of  it,  for  the  term  mentioned  in  the 
agreement, was  in  Crissy,  and  that  the  plaintiff 
could  not  maintain  the  trespass.  The  judge 
was  of  that  opinipn,  as  it  respected  the  horses  ; 
but  as  the  carriage  was  purchased  subsequent 
to  the  agreement,  he  thought  that  if  Crissy, 
under  all  the  circumstances  of  the  case,  was 
not  to  be  deemed  the  owner,  and  the  property, 
therefore,  liable  to  pay  his  debt,  he  might  be 
considered  as  the  agent  of  Craig,  who  would, 
in  judgment  of  law,  be  deemed  to  have  the 
possession.  The  plaintiff's  counsel  contended 
that,  even  if  the  acts  of  Craig,  and  the  osten- 
sible ownership  of  Crissy,  might  have  subject- 
ed the  property  to  the  creditors  of  Crissy, 
199*]  whose  *debts  accrued  subsequent  to 
his  possession,  yet  the  rule  could  not  apply  as 
to  debts  existing  prior  to  such  possession  ;  as 
the  creditors  could  not  then  be  deemed  to  have 
trusted  Crissy  on  the  faith  of  the  property. 
The  judge  expressed  his  doubts  as  to  the.  cor- 
rectness of  this  distinction,  and  charged  the 
jury  that  if  they  believed  that  Crissy  had  such 
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an  ostensible  ownership  as  would  render  the 
property  liable  to  debts  of  creditors  subsequent- 
ly accrued,  it  would  be  liable  to  all. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  one  hundred  two  dollars  and  sixty-six 
cents. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Slosson,  for  the  defendant.  To  maintain 
trespass  for  goods,  the  plaintiff  must  have  the 
actual  or  constructive  possession  at  the  time 
of  the  alleged  trespass.  If  he  has  not  the  act- 
ual possession,  he  must  have  a  right  to  reduce 
them  to  his  possession  when  he  pleases.  (Put- 
nam v.  Wiley,  8  Johns.  Rep.,  432;  4  Term 
Rep.,  489;  7  Term  Rep..  9.)  By  the  agree- 
ment, Crissy  was  to  have  the  possession  for 
three  years,  so  that  the  plaintiff  could  not 
claim  it  before  the  expiration  of  that  time. 

The  carriage,  it  is  true,  was  purchased  after 
the  agreement,  but  it  was  turned  into  the  es- 
tablishment, of  which  Crissy  was  to  have  the 
sole  management.  It  was  as  as  much  in  his 
possession  as  any  other  article  belonging  to 
the  establishment.  Though  the  carriage  did 
not  pass  by  the  agreement,  yet  that  agreement 
shows  the  intention  of  the  parties  as  to  the 
property. 

Again,  the  advertisement  of  Crissy,  writ- 
ten by  the  plaintiff,  shows  it  to  be  his  prop- 
erty. The  acts  and  declarations  of  the  plaint- 
iff recognize  it  as  the  property  of  Crissy.  and 
he  cannot  now  be  permitted  to  gainsay  those 
acts,  and  declarations,  after  Crissy  may  have 
obtained  credit  on  the  faith  of  the  owner- 
ship. 

Mr.  T.  A.  Emmett,  contra.  At  the  time  of 
the  purchase  by  Craig,  and  the  agreement  with 
Crissy,  the  carriage  was  not  in  the  possession 
of  either  party,  for  it  was  not  then  purchased. 
This  case  is  different  from  that  of  Putnam 
v.  Wiley,  or  Ward  v.  Macauley.  It  is,  in 
fact,  an  attempt  to  extend  the  law  of  partner- 
ship to  a  most  dangerous  length.  For  there 
are  very  many  useful  public  works  and  manu- 
factories, on  a  similar  establishment,  carried 
on  by  confidential  agents,  who  are  to  have  a 
percentage,  or  portion,  of  the  net  profits,  as  a 
compensation  for  their  services.  The  agree- 
ment *between  Craig  and  Crissy  con-  [*2OO 
tains  no  words  of  demise.  It  declares  that  the 
plaintiff  had  purchased  the  property,  and  had 
intrusted  Crissy  with  the  care  and  management 
of  it.  All  the  covenants  are  on  the  part  of 
Crissy.  The  plaintiff  merely  promises  to  pay 
him  his  wages.  Crissy  was  a  mere  servant,  or 
agent,  who  was  to  receive  a  portion  of  the  net 
profits,  as  a  compensation  for  his  services. 
Crissy  had  no  jus  disponendi  in  regard  to  the 
property.  If  Craig  had  been  dissatisfied  with 
the  conduct  of  Crissy,  and  had  turned  him  out 
of  possession,  the  latter  could  not  have  main- 
tained any  possessory  action  agaist  the  former. 

As  to  the  point  of  visible  ownership,  the  cases 
have  gone  no  further  than  to  say,  that  where 
a  person,  trusting  to  the  visible  ownership,  has 
given  a  credit,  he  may  set  off  the  debt  against 
the  claim  by  the  real  owner,  or  principal. 
George  v.  Clagett,  7  Term  Rep.,  359  ;  Rabonev. 
Williams,  Ib. ,  note  a  ;  Ross  v.  Dey,  Ib. ,  note  c; 
2  Esp.  N.  P.  Cases,  469) ;  but  none  of  them  go 
so  far  as  to  allow  an  old  and  antecedent  debt 
to  be  set  off  by  the  person  claiming  to  be  the 
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real  owner.  The  doctrine  of  partnership  is 
not  applicable  to  the  present  case  ;  an'd  if  Crissy 
could  have  no  right  of  action  against  Craig,  if 
dispossessed  by  him,  the  creditors  of  Crissy 
could  have  no  right  to  take  the  property  in 
execution. 

Mr.  D.  B.  Ogden,  in  reply,  observed  that  the 
advertisements,  drawn  up  by  the  plaintiff,  as 
well  as  his  declarations,  showed,  conclusively, 
that  the  livery  stable  establishment  belonged 
to  Crissy,  and  that  this  carriage  was  deliver- 
ed to  him  to  form  a  part  of  that  establishment. 

Possession  is  the  only  indicium  of  property 
in  personal  chattels  ;  and  Crissy  having  adver- 
tised the  property  in  his  own  name,  with  the 
assent  of  the  plaintiff,  the  plaintiff  cannot  now 
claim  to  be  the  owner.  The  distinction  be- 
tween debts  contracted  before  or  after  the  visi- 
ble ownership,  is  not  to  be  found  in  the  books. 
The  case  of  Boss  v.  Dey,  7  Term  Rep.,  361, 
note,  supports  the  principle  for  which  we  con- 
tend. After  the  plaintiff,  by  his  conduct,  has 
led  the  defendant  to  believe  that  Crissy  was  the 
real  owner,  he  cannot  pull  off  the  mask,  and 
claim  the  property  as  his  own. 

Again,  Crissy  was  to  have  one  third  of  the 
profits.  Now  a  participation  in  the  profits  ren- 
ders the  person  a  partner,  and  if  he  was  a 
partner,  he  had  an  interest  which  could  be 
taken  in  execution. 

Again,  if  Crissy  had  an  interest  in  the  prop- 
erty, it  was  liable  to  be  attached  in  New  Jer- 
sey, and  the  right  of  property  being  there  de- 
20 1*]  cided,  the  present  action  *cannot  be 
brought  for  the  same  property  in  this  State. 

Per  Curiam.  The  only  question  arising  on 
this  case  is,  whether  the  coachee,.  purchased 
by  the  plaintiff,  subsequent  to  the  articles  of 
agreement  between  him  and  Crissy,  and  de- 
livered into  the  possession  of  Crissy,  was  lia- 
ble, as  the  property  of  Crissy,  for  his  debts. 
The  carriage  was  not  embraced  by  the  agree- 
ment, and  might  have  been  recalled  by  the 
plaintiff  at  any  time.  As  to  this  article,  Crissy 
was  the  mere  agent  or  servant  of  the  plaintiff. 
The  property  in  the  coachee  did  not,  there- 
fore, pass  as  between  them  ;  and  unless  the  pos- 
session was  fraudulent,  and  intended  for  color- 
able purposes,  the  coachee  was  not  liable  to  the 
creditors  of  Crissy.  The  bankrupt  law  of  21 
Jac.  I.,  ch.  19,  sec.  11,  considers  chattels  so 
possessed  by  the  bankrupt,  and  used  by  him 
as  reputed  owner,  with  the  consent  of  the  true 
owner,  as  liable  to  pay  the  debts  of  the  bank- 
rupt. But  independent  of  any  statute  provis- 
ion, the  mere  possession  of  a  chattel  will  not, 
of  itself,  render  the  chattel  liable  to  the  debts 
or  disposition  of  the  possessor.  There  must 
be  a  fraudulent  or  deceptive  purpose  in  view, 
or  implied,  under  the  special  circumstances  of 
the  case.  The  jury  by  their  verdict  in  this  case, 
have  negatived!  the  suggestion  of  fraud  ;  and 
the  motion  for  a  new  trial  ought  to  be  denied. 

Motion  denied. 
Cited  in-17  Johns.,  :«M ;  2  Wood.  &  M..  3B1. 


RIPLEY  KT  AI-.  r.  GELSTON. 

Foreign  Ship  in  Dixtre** — Purvey  find  ('ondem- 
nation — I*urcha*e  and  Kejtair  f>y  American 
Citizens — Claim/ice  without  Payment  of  Ton- 
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nage  Duty  Refused — Payment  under  Com- 
pulsion— Assumpsit  against  Collector  for 
Amount — Recovery. 

A  Spanish  ship,  bound  from  Havana  de  Cuba  to 
London,  having  met  with  a  violent  gale  of  wind, 
I  put  into  the  port  of  New  York,  and  was  entered  at 
|  the  custom-house  as  a  ship  in  distress :  having  con- 
I  formed  to  the  regulations  of  the  act  of  Congress 
I  (Cong.  5,  sess.  3,  ch.  128,  sec.  60)  in  such  cases,  she 
|  was  condemned,  after  a  regular  survey  by  the  war- 
dens of  the  port,  as  unfit  to  be  repaired,  and,  under 
their  direction,  was  sold  at  public  auction,  and  pur- 
chased by  American  citizens,  who,  at  their  own  ex- 
pense, afterwards  repaired  her,  and  fitted  her  out 
for  a  voyage  to  Cadiz  :  but  the  collector  of  the  cus- 
toms refused  to  give  her  a  clearance,  unless  the 
new  owners  would  first  pay  the  tonnage  duty  or 
light  money  of  50  cents  per  ton,  imposed  on  all  for- 
eign ships  entering  the  ports  of  the  United  States. 
They  objected  to  the  demand  as  illegal,  but  paid  it, 
and  afterwards  brought  an  action  of  asaumpsit 
against  the  collector,  to  recover  back  the  money  so 
paid.  A  few  days  after  it  was  paid,  and  before 
the  suit  was  commenced,  the  collector  paid  the 
money  into  the  Branch  Bank  of  the  United  States, 
to  the  credit  of  the  Treasurer  of  the  United  States ; 
and  no  request  was  made,  or  notice  given,  by  the 
plaintiffs,  at  any  time,  to  the  collector,  or  other  offi- 
cer of  the  customs,  not  to  pay  over  the  money,  or 
to  pass  it  to  the  credit  of  the  United  States.  It  was 
held  that  no  tonnage  duty  or  light  money  was  due, 
in  this  case :  and,  at  any  rate,  it  was  wrongfully  de- 
manded of  the  plaintiffs,  who  having  paid  it  coin- 
pulsorily,  they  were  entitled  to  their  action  against 
the  collector  to  recover  it  back,  without  showing  a 
notice  to  him  not  to  pay  it  over  to  the  government, 
especially,  as  there  was  no  other  person  against 
whom  the  plaintiffs  could  bring  their  action. 

Notice  to  an  agent  not  to  pay  over  the  money  to 
his  principal  is  not  necessary,  where  the  payment 
is  compulsory,  and  it  is  not  made  expressly  for  the 
use  of  the  principal. 

Citations— 4  Laws  of  U.  S.,  377,  384 ;  7  la.,  157 ;  1 
Taunt.,  359. 

THIS  was  an  action  of  a$sump$it.    The  cause 
was  tried  at  the  New  York  sittings,  the 
5th  December,  1811,  before  Mr.  Justice  Van 
Ness. 

*At  the  trial,  a  bill  of  exceptions  [*2O2 
was  tendered  to  the  opinion  of  the  judge. 
The  following  facts  were  stated  in  the  bill. 
In  August,  1809,  a  Spanish  ship,  called  the 
Maria  Theresa,  on  her  voyage  from  Havana, 
I  in  the  island  of  Cuba,  to'  London,  sustained 
very  considerable  injury,  by  a  gale  of  wind, 
and*  put  into  the  port  of  New  York  in  distress, 
where  she  arrived  the  20th  September,  1809, 
and  was  entered  at  the  custom-house  as  a  ves- 
sel in  distress.  On  the  5th  October,  the  cargo 
having,  been  unladen,  the  officer  of  the  cus- 
toms, appointed  to  superintend  the  unloading, 
left  the  ship,  which  was  afterwards  condemned 
by  the  wardens  of  the  port,  as  unfit  to  be  re- 
!  paired,  and  was  sold  bv  the  agent  of  the  Span- 
\  ish  owner,  under  the  direction  of  the  wardens, 
to  the  plaintiffs,  on  the  10th  November,  to 
whom  a  bill  of  sale,  in  the  usual  form,  was 
executed  by  the  agent  of  the  owner,  and  in 
his  name. 

The  plaintiffs  caused  the  ship  to  be  repaired, 
and,  on  the  5th  May,  1810,  she  was  cleared  at 
the  custom-house  for  a  voyage  from  New 
York  to  Cadiz.  On  obtaining  the  clearance, 
the  plaintiffs,  as  owners  of  the  ship,  were  re- 
quired by  the  officers  of  the  custom*  to  pay 
two  hundred  and  sixty-six  dollars  and  seven- 
ty-five cents,  tonnage  duty  and  light  money 


XoTE.--J'av"i"i'  under  compulsion  T«  iwtit-- 
Lifibttitu  nf  agent.  Compare  Hearocy  v.  Pruyn,  7 
Johns.,  119;  Hull  v.  Shultz,  4  Johns.,  L'lO.  and  iint,*. 
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for  the  ship,  notwithstanding  the  plaintiffs,  at 
the  time  of  paying  the  money  objected  to  the 
payment  of  it,  as  illegal.  The  money  was 
passed  to  the  credit  of  the  United  States,  in 
the  cash  book  of  the  custom-house,  on  the  4th 
June,  1810. 

The  defendant,  who  is  the  collector  of  the 
customs  for  the  port  of  New  York,  within  a 
few  days  after  the  4th  June,  1810,  paid  the 
sum  of  two  hundred  and  sixty-six  dollars 
and  seventy  five  cents,  into  the  Branch  Bank 
of  the  United  States,  in  the  city  of  New  York, 
tr  the  credit  of  the  Treasurer  of  the  United 
States,  which  was  before  the  commencement 
of  this  suit.  No  request  was  made,  or  notice 
given,  to  the  defendant,  or  any  of  the  officers 
of  the  custom-house,  at  the  time  of  paying 
the  paying  the  money  by  the  plaintiffs,  or 
afterwards  not  to  pay  over  the  money,  or  pass 
it  to  the  credit  of  the  United  States. 

It  is  not  customary  to  demand  any  tonnage 
duty  or  light  money  of  vessels  arriving  at  the 
port  of  New  York,  and  entering  at  the  cus- 
tom-house, as  vessels  in  distress  ;  but  if  such 
vessels  change  their  voyage,  and  clear  out  for 
a  different  port  from  that  to  which  they  were 
originally  destined,  tonnage  duty  and  light 
money  were  demanded,  on  their  obtaining  a 
clearance  for  such  new  voyage,  though  the 
witnesses  for  the  defendant  could  not  recollect 
any  particular  instance  in  which  such  demand 
or  payment  had  been  made. 
2O3*]  *  Mr.  Baldwin,  for  the  defendant.  1. 
The  defendant  had  a  right  to  demand  and  re- 
ceive of  the  plaintiffs,  as  owners  of  the  ship,  the 
money  paid  by  them  for  tonnage  duty  or  light 
money.  By  the  Act  of  Congress  (Laws  of  U. 
S.,  Vol.  I.,  p.  144;  1  Cong.,  sess.  2  ch.  30) 
Imposing  Duties  on  the  Tonnage  of  Ships,  a 
duty  of  fifty  cents  per  ton  is  imposed  on  all 
foreign  ships  or  vessels  ;  and  on  ships  or  ves- 
sels of  the  United  States,  six  cents  per  ton. 
None  but  vessels  that  have  been  registered 
pursuant  to  the  Act  of  the  Registry  of  Ves- 
sels (Laws  of  U.  S.,  Vol.  II.,  p.l31  ;  2  Cong., 
sess.  2,  ch.  1),  are  deemed  vessels  of  the 
United  States  ;  and  by  the  sixth  section  of  the 
Act  passed  27th  March,  1804  (Laws  of  U.  S. , 
Vol  VII.,  p.  152;  8  Cong.,  sess.  1,  ch.  57)  a 
duty  of  fifty  cents  per  ton,  to  be  denominated 
light  money,  is  laid  upon  all  ships  or  vessels, 
not  of  the  United  States,  which,  after  the  30th 
of  June.  1804,  may  enter  the  ports  of  the 
United  States,  and  which  light  money  is  to 
be  deducted,  levied  and  collected  in  the  same 
manner,  and  under  the  same  regulations,  as 
the  tonnage  duties.  This  vessel  being  Spanish 
when  she  came  into  the  port  of  New  York, 
was  liable  to  pay  the  light  money,  under  the 
act.  None  but  American  vessels  are  exempted. 

By  the  sixtieth  section  of  the  Act  to  Regu- 
late the  Collection  of  Duties  on  Imports  and 
Tonnage  (Laws  of  U.  S.,  Vol.  IV.,  p.  279-377; 
5  Cong.  sess.  3,  ch.  128),  provision  is  made  for 
any  ship  or  vessel,  from  any  foreign  port, 
compelled  by  stress  of  weather,  or  other 
necessity,  to  put  into  any  port  of  the  United 
States  to  which  they  are  not  destined  ;  and  on 
complying  with  the  formalities  therein  required 
the  cargo,  if  unladen,  may  be  reloaded,  and 
the  vessel  may  proceed  with  it  to  the  place  of 
her  destination  free  of  any  charge,  except  for 
the  storing  and  safe  keeping  of  the  goods, 
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and  the  fees  to  the  officers  of  the  customs,  as 
in  other  cases.  By  the  sixty-third  section  of 
the  same  act,  tonnage  duties  are  required  to  be 
paid  to  the  collector,  at  the  time  of  making 
the  entry  of  the  ship  or  vessel,  and  no  permit 
to  unlade  the  goods  can  be  given  until  the  ton- 
nage duty  is  first  paid. 

VVe  contend  that  although  this  vessel  enter- 
ed in  distress,  and  complied  with  the  formal- 
ities prescribed  by  the  act,  yet  as  she  did  not 
proceed  on  her  voyage,  or  clear  out  for  her 
original  port  of  destination,  she  must  be 
liable  to  pay  light  money.  Though  tonnage 
duty,  by  the  sixty-third  section,  is  required  to  be 
paid  on  the  entry  of  the  vessels,  yet  that  regu- 
lation is  not  applicable  to  vessels  entering  in 
distress,  who,  if  they  proceed  on  their  voyage 
again,  are  not  made  liable  to  pay  duties.  If  a 
vessel,  though  arriving1  in  distress,  breaks  up 
her  voyage  and  enjoys  all  the  advantages  of  a 
port  of  the  United  States,  as  a  place  of  trade, 
she  ought  to  pay  *the  tonnage  duty  or  [*2O4 
light  money,  as  other  vessels.  This  is  the  in- 
tention of  Congress,  as  fairly  to  be  collected 
from  the  act.  Though  the  cargo  is  brought 
in  under  the  same  circumstances  of  distress, 
yet  if  any  of  it  is  sold,  it  pays  a  duty.  The 
same  reason  is  applicable  to  the  vessel,  if  in- 
stead of  proceeding  on  her  voyage,  she  is  sold. 
The  exemption  is  to  be  confined  strictly  to  the 
case  of  coming  in  in  distress,  and  the  prosecu- 
tion of  the  voyage  afterwards  ;  otherwise  ves- 
sels might  come  in  on  the  slightest  pretext  of 
distress,  as  the  loss  of  a  sail  or  spar,  and  find- 
ing it  convenient  to  sell  vessel  and  cargo, 
might  break  up  the  voyage,  and  thus  gain 
every  purpose  of  trade,  without  a  payment  of 
the  duties. 

2.  But  if  the  plaintiffs  were  not  liable  to 
pay  the  duties  for  this  vessel,  yet  the  defend- 
ant having  paid  over  the  money  to  his  princi- 
pal, the  government  of  the  United  States,  be- 
fore any  notice  not  to  pay  it  over,  or  suit 
brought,  he  cannot  be  made  liable  nor  can  the 
plaintiffs  recover  it  back.  The  law  on  this 
subject  is  clear  and  well  settled.  (3  Ld.  Raym. , 
1210;  4  Burr.,  1985;  2  Cowp.,  565;  4  Term 
Rep.,  553;  Chitty's  Plea.,  25.)  And,  on  this 
ground,  the  plaintiffs  must  fail  in  their  action. 

Mr.  T.  A.  Emmet,  contra.  In  Campbellv.  Hall, 
Cowp.,  204,  decided  in  the  Court  of  K.  B.  in 
England,  the  money  was  not  paid  over  to  the 
use  of  the  king,  but  kept  in  the  hands  of  the 
collector,  with  the  privity  and  consent  of  the 
Attorney-General,  for  the  express  purpose  of 
trying  the  question  as  to  the  validity  of  impos- 
ing the  duty.  That  was  a  proper  and  digni- 
fied course  of  proceeding  on  the  part  of  the 
government.  In  the  present  case,  he  was  sor- 
ry to  see,  for  the  credit  of  the  government  of 
the  United  States,  that  a  different  course  had 
been  pursued,  and  an  attempt  made  to  screen 
their  right  to  this  money  from  investigation, 
by  raising  the  question  as  to  the  paying  over 
the  money  by  the  defendant  to  the  use  of  the 
United  States. 

1.  Light  money,  payable  by  foreign  vessels, 
is  directed  to  be  levied  and  collected  in  the 
same  manner  as  the  tonnage  duty.  Both  stand 
on  the  same  ground.  By  the  sixty-third  sec- 
tion of  the  Act  for  the  Collection  of  Duties, 
the  tonnage  duty  must  be  paid  at  the  time  of 
making  entry  of  the  vessel,  and  before  any 
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permit  for  unlading  the  goods  is  granted.  The 
law  relative  to  tonnage  applies  only  to  vessels 
coming  in  to  trade.  It  is  a  duty  on  entry. 
Vessels  forced  in  by  distress  are  not  liable  to 
this  duty.  After  being  admitted  as  a  vessel  in 
distress,  and  having  complied  with  all  the  for- 
malities of  the  law,  the  collector  had  no  right 
2O5*J  to  exact  the  payment  *of  light  money, 
whether  the  vessel  sailed  to  her  port  of  desti- 
nation or  not.  It  is  said  that  fraud  and  collu- 
sion may  be  practiced  under  the  pretense  of 
distress  ;"  but  the  law  provides  against  any  im- 
position, and  it  is  not  pretended,  in  the  present 
case,  that  the  distress  was  fictitious. 

Again,  a  sea-lettered  vessel  pays  only  six 
cents  tonnage  duty ;  and  the  defendant  has 
obliged  the  plaintiffs  to  pay  fifty  cents,  as  if 
she  was  a  vessel  owned  wholly  by  foreigners. 

Admitting  that  a  vessel  entering  in  distress, 
and  afterwards  sold,  is  liable  to  pay  the  duty, 
still,  we  contend,  the  plaintiffs,  who  purchased 
the  vessel  at  public  auction,  are  not  liable  to 
pay  it.  The  collector  must  have  recourse  to 
the  original  owners. 

By  the  ninety-third  section  of  the  Act  rela- 
tive to  the  Collection  of  Duties,  a  master  of  a 
vessel,  bound  to  a  foreign  port  or  place,  on 
delivering  the  manifest  of  his  cargo  to  the  col- 
lector, and  taking  the  requisite  oath,  or  affir- 
mation, is  entitled  to  a  clearance.  The  act  is 
imperative,  and  the  collector  has  no  right  to 
refuse  it.  By  refusing  a  clearance  in  this  case, 
until  this  light  money  was  paid,  the  payment 
of  it  was  compulsory  on  the  plaintiffs. 

2.  The  objection  that  the  action  does  not 
lie,  after  the  money  has  been  paid  over,  is  for- 
mal. It  does  not  go  to  the  right  and  justice  of 
the  case.  We  contend  that  the  action  well 
lies  against  the  defendant,  the  collector  of  the 
customs,  in  this  case.  In  Whitebread  v.  Brook- 
bank,  Cowp.,  66,  69  ;  S.  C.,  Loft,  529,  the  ob- 
jection was,  that  an  action  for  money  had  and 
received  would  not  lie  against  an  excise  officer, 
for  an  over-payment.  In  Campbell  v.  Hall, 
the  objection  was  not  made.  In  Stevenson  v. 
Mortimer,  Cowp.,  805,  an  action  for  money 
had  and  received  was  held  to  lie  against  a  cus- 
tom-house officer,  for  an  over-payment,  or  ex- 
cess of  fees.  In  the  case  of  Cnampttn  v.  Bull 
man,  Parker's  Rep.,  198,  which  was  like  the 
present,  an  action  for  money  had  and  received 
was  sustained  against  the  defendant,  the  col- 
lector of  the  customs  of  the  port  of  Bristol, 
to  recover  back  money  received  as  a  duty  on 
sails  belonging  to  a  French  pri/.e  ship,  which 
the  court  decided  the  plaintiff  was  not  bound, 
by  law,  to  pay.  In  (jrevnirayv.  JIurd,4  Term 
Rep.,  355,  it  was  held  that  the  action  would 
not  lie  against  an  excise  officer,  if  he  had  paid 
the  money  over  to  his  superior.  This  objec- 
tion of  the  defendant  is  founded  on  the  cases 
of  Sftdler  v.  Evan*,  4  Burr.,  1984;  liuller  v. 
llarrimn,  Cowp..  565,  and  G reen way  v.  Ihird. 
The  principles  to  be  deduced  from  those  cases, 
if  attentively  examined,  are  that  this  action 
will  not  lie,  1.  Where  the  payment  is  volun- 
tarily made  to  a  known  agent,  who  is  com- 
i2O<l*]  pelled  to  pay  over  the  *money,  and 
where  the  principal  himself  is  liable.  2.  Where 
the  money  is  paid  by  mistake,  and  there  is  no 
notice  of  the  mistake,  or  not  to  pay  over.  3. 
Where  money  is  paid  to  a  subordinate 
agent,  who  is  obliged,  under  a  penalty,  to  pay 
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it  over,  and  actually  does  pay  it  over,  to  his 
superior  officer.  But  none  of  these  principles 
apply  to  the  case  of  a  compulsory  payment  of 
an  illegal  demand,  and  where  the  officer  knows 
of  the  illegality. 

The  defendant  is  not  a  subordinate  officer. 
He  is  to  ascertain  what  duties  are  payable, 
and  to  receive  all  moneys  paid  for  duties. 
(Laws  U.  S.,  Vol.  IV,  279  ;  5  Cong.,  sess.  3, 
ch.  128,  sec.  21.)  He  is  to  exercise  his  judg- 
ment and  discretion,  as  to  the  duties  payable. 
He  is  obliged  to  pay  over  the  moneys  received 
by  virtue  of  the  act.  He  is  not  required  to 
pay  over  money  illegally  received,  or  if  the 
legality  of  the  payment  admits  of  a  doubt. 
No  notice  is  necessary  in  this  case.  The  de- 
fendant is  bound  to  know  the  law,  and  to 
declare  it.  Ignorance  of  the  law  in  him  is 
criminal.  He  must  understand  it  at  his  peril, 
and  act  accordingly.  If  he  had  doubts,  and 
was  told  that  it  was  an  illegal  demand,  he 
ought  to  have  applied  to  the  government  for 
instructions,  and  demanded  an  indemnity, 
before  he  paid  over  the  money. 

Where  the  payment  is  illegal,  the  right  of 
action  is  instantaneous  and  perfect,  on  the 
payment  of  the  money  ;  but  in  case  of  a  mere 
mistake,  no  action  lies  until  notice  is  given  of 
the  mistake,  and  a  demand  made  of  the  money 
erroneously  received.  The  defendant  is  the 
highest  and  the  only  officer  against  whom  an 
action  can  be  brought,  and  it  cannot  be  in 
his  power,  by  any  voluntary  act,  between  him 
and  the  government,  to  defeat  the  party  of  his 
action.  If  by  paying  over  the  money  he  can 
avoid  all  responsibility,  he  may  do  so  in  half 
an  hour  after  the  payment  to  him.  How  is 
the  plaintiff  to  know  when  it  is  paid  over?  Is 
he  to  remain  ignorant  of  the  fact  until  the 
time  of  trial,  and  then  be  surprised  and  en- 
trapped bv  this  objection? 

Mr.  Baldirin,  in  reply.  The  defendant  had 
some  ground,  at  least,  in  this  case,  to  demand 
the  light  money.  It  was  not  a  clear  case,  and 
there  was  no  mala,  fides  on  his  part.  In  Chap- 
man v.  Bullman  there  was  a  special  verdict, 
and  no  objection  was  made  to  the  act.  In 
Whitebread  v.  Brookbank  Lord  Mansfield  said 
it  would  be  "a  great  inconvenience  if  an 
action  for  money  had  and  received  would  lie 
against  an  officer  of  the  revenue  for  an  over- 
payment." 

The  true  distinction  is,  that  an  officer  is 
liable  if  he  takes  money  mala  Jide;  but  not  if 
he  receives  a  borta  Jide.  or  by  mistake. 

*Lord  Mansfield  and  Baron  Perrott,  [*2O7 
in  tvidler  v.  Evaim,  4  Burr.,  1986,  both  laid 
down  the  principle,  that  where  a  payment  is 
made  to  a  known  agent,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special 
cases,  as  under  a  notice  or  mala  Jide.  Chitty 
(Chitty  on  Plead.,  25),  states  the  rule  as  settled', 
that  if  money  be  paid  over  before  notice  to 
retain  it,  the  agent  is  not  liable,  except  in  the 
case  of  an  auctioneer  or  stakeholder.  The 
same  principle  is  recogni/ed  by  this  court,  in 
the  case  of  llearsey  v.  Prnyn,  1  Johns.  Hep., 
179  ;  though  the  court  seemed  to  think  that 
the  act  of  the  party  in  calling  on  a  witness  to 
take  notice  that  the  toll  was  overcharged,  wns 
n  sufficient  notice  not  to  pav  the  money  over. 
But  the  Knglish  decisions  do  not  support  the 
position  that  such  an  act  or  declaration  of  the 
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party  is  equivalent  to  a  notice.  A  suit  brought 
is  sufficient  notice ;  but  an  objection  to  the 
legality  of  the  demand  is  not  so.  The  party 
may  object,  but  if  he  afterwards  pays  the 
money,  the  agent  has  a  right  to  conclude  that 
the  objection  is  waived, unless  he  has  some  notice 
to  the  contrary.  In  Greemcay  v.  Hurd,  Buller, 
./.,  said,  though  the  plaintiff  objected,  in  June, 
to  pay  the  money,  yet  he  seemed  afterwards  to 
waive  the  objection. 

If  the  party  who  pays  the  money  means  to 
resort  to  the  agent  to  recover  it  back  again,  he 
ought  to  give  such  a  notice  as  would  justify 
the  agent  in  retaining  the  money,  and  enable 
him  to  defend  himself  against  the  claim  of  his 
principal,  or  to  obtain  a  bill  of  interpleader 
between  the  parties.  The  mere  objection  to 
the  legality  of  the  demand  would  not  be  suffi- 
cient to  authorize  the  agent  to  require  an  in- 
demnity from  his  principal,  or  to  de- 
fend himself  against  a  suit  brought  by 
his  principal.  Nor  is  it  sufficient  to  put 
the  agent  on  his  guard,  and  oblige  him 
to  keep  the  money  for  six  years,  until  an 
action  is  barred  by  the  statute  of  limitations. 
There  can  be  no  inconvenience,  or  hardship, 
in  requiring  a  precise  and  formal  notice  to  the 
officer,  or  agent,  of  the  intention  to  resort  to 
him,  to  recover  back  the  money  paid.  Such  a 
notice  would  prevent  all  difficulty.  But  if  a 
mere  objection  to  the  legality  of  the  demand  is 
held  to  be  sufficient,  attorneys,  and  other 
agents  who  receive  money,  may  be  made  re- 
sponsible, after  a  lapse  of  years,  when  their 
principals  may  be  dead,  insolvent,  or  removed 
out  of  the  State. 

The  defendant  is  not  the  superior  officer. 
He  acts,  with  the  naval  officer,  in  subordina- 
tion to  the  Secretary  of  the  Treasury.  But  a 
superior  officer  is  entitled  to  more  protection, 
for  he  cannot  sue  the  government ;  but  an 
inferior  agent  may  sue  his  principal. 
2O8*]  *This  is  an  equitable  action,  and  any 
equitable  defense  is  sufficient  to  defeat  it.  The 
defendant  acted  bonafide,  in  discharge  of  his 
duty.  The  plaintiffs  have  acted  negligently, 
in  not  making  the  proper  inquiry  as  to  the 
liability  of  the  vessel  to  pay  the  duties,  and 
in  not  giving  the  defendant  notice,  in  season, 
not  to  pay  the  money  over. 

It  is  said  that  the  duties  are  demandable  only 
on  the  entry  of  the  vessel ;  but  as  this  vessel 
entered  in  distress,  under  the  special  provisions 
of  the  act,  it  could  not  have  been  forseen  that 
she  would  make  herself  liable,  by  breaking  up 
her  voyage,  to  the  payment  of  the  duties. 

This  was  a  foreign  ship  at  the  time  of  her 
entry,  and  the  tonnage  duty  must  have  refer- 
ence to  her  character  at  that  time.  All  vessels, 
except  those  belonging  to  the  United  States, 
or  registered  vessels,  pav  fifty  cents  tonnage 
duty,  or  light  money.  The  act  (8  Cong.,  sess. 
2,  ch.  99)  which  exempts  unregistered  ships, 
owned  by  citizens  of  the  United  States,  from 
the  operation  of  the  act  (8  Cong.,  sess.  1  ch. 
57)  imposing  light  money,  has  reference  to 
vessels  bona  fide  possessing  a  sea-letter,  or 
regular  documents  issued  from  the  custom- 
house, proving  the  property  American,  and 
entering  from  some  foreign, port  or  place,  as 
sea-letter  vessels. 

Again,  it  is  said  that  the  plaintiffs,  who  have 
purchased  this  vessel  at  public  auction,  ought 
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not  to  pay  this  duty.  But  they  are  the  owners 
of  the  vessel  ;  and  the  duty  may  be  consider- 
ed as  a  lien  on  the  ship.  How  could  a  suit 
be  maintained  against  the  original  owner? 
The  collector  may  detain  the  ship's  papers 
until  the  duties  are  paid  ;  and  why  may  he 
not  detain  the  ship,  or  refuse  a  clearance,  in 
such  case? 

Per  Curiam.  The  principal  question  here 
is,  whether  the  defendant  was  authorized  to 
demand  the  money  which  he  exacted  of  the 
plaintiffs,  as  the  tonnage  or  light  money  of  the 
ship  they  had  purchased.  The  ship  arrived  in 
the  port  of  New  York  in  distress,  and  was 
entered  in  September,  1809,  and  being  con- 
demned and  sold  by  the  wardens  of  the  port, 
the  sum  in  question  was  exacted,  on  the  clear- 
ance of  the  ship,  on  another  voyage,  in  May, 
1810. 

The  law  (Laws  of  U.  S.,  Vol.  IV.,  384)  re- 
quires tonnage  to  be  paid  at  the  time  of  entry, 
and  no  permit  to  unlade  is  to  be  granted 
*until  the  duty  is  paid.  This  is  the  [*2OJ> 
general  rule  on  the  subject ;  and  light  money 
on  the  entry  of  foreign  vessels  is  to  be  levied 
in  the  same  manner  as  tonnage.  (Laws  of  U. 
S.,  Vol.  VII.,  157.)  But  there  is  a  special  pro- 
vision for  the  case  of  vessels  arriving  in  dis- 
tress. They  are  to  be  unloaded  free  of  duty 
when  there  is  a  necessity  for  it,  and  when  the 
goods  are  reladen,  the  ship  may  proceed  "  to 
the  place  of  her  destination,"  free  of  any  other 
charge  than  what  relates  to  the  storage  of  the 
goods,  &c.  (Laws  of  U.  S.,  Vol.  IV..  377.) 
The  statute  does  not  provide  especially  for  the 
case  in  which  the  ship  so  arriving  in  distress 
is  necessarily  condemned  and  sold,  and  the 
voyage  broken  up  ;  but  the  reason  of  the 
exemption  seems  to  apply.  The  permit  to 
unload  the  goods  from  the  ship,  without  exact- 
ing the  tonnage,  is  an  admission  of  the  excep- 
tion. If  the  tonnage  be  not  due  when  the  ship 
so  arriving  in  distress  is  repaired,  and  enabled 
to  renew  her  voyage,  it  would  be  inconsistent 
and  unjust  to  demand  it,  when  she  was  so  dis- 
abled as  to  be  incapable  of  repair,  or  of  re- 
newing the  voyage.  This  would  be  to  waive 
the  duty  in  the  case  of  a  moderate,  and  re- 
quire it  in  case  of  an  extreme  calamity  to  the 
ship.  When  the  plaintiffs  purchased  the  ship, 
they  did  not  purchase  her  with  this  tonnage 
duty  as  a  lien  attached  to  her.  Suppose  her 
very  wreck  had  been  purchased,  and  a  new 
ship  had  been  built  on  the  same  keel  and  with 
the  same  name,  would  any  person  have 
thought  of  the  tonnage  duty?  The  very  entry 
of  the  ship  in  distress  and  landing  of  the 

foods  seems  to  have  put  an  end  to  the  tonnage 
uty,  provided  there  was  no  collusion  or  bad 
faith  in  the  transaction,  and  the  voyage  was 
interrupted,  or  finally  broken  up,  from  the 
necessity  of  the  case. 

The  tonnage  or  light  money  in  question  was. 
at  any  rate,  wrongfully  demanded  of  the 
plaintiffs  as  a  condition  of  the  clearance,  and 
that  being  established,  they  are  entitled  to  re- 
cover it  back  in  this  action,  without  showing 
any  notice  to  the  defendant  not  to  pay  the 
money  into  the  public  treasury.  The  cases 
which  exempt  the  agent  from  the  suit,  if  he 
has,  in  the  meantime,  paid  over  the  money  to 
his  principal,  without  notice,  do  not  apply. 
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Here  is  no  person  but  the  defendant,  against 
whom  the  suit  could,  in  any  event,  be  brought, 
and  the  money  was  paid  by  compulsion.  It 
was  extorted  as  a  condition  of  granting  the 
clearance,  and  not  paid  with  the  intent  or  pur- 
pose that  the  collector  should  pass  it  to  the 
credit  of  the  United  States.  The  case  of 
21O*]  Snmcden  v.  Davis  1,  Taun.,  *359,  lays 
down  this  just  distinction,  that  notice  to  the 
agent  is  not  requisite,  in  the  case  of  a  com- 
pulsory payment,  and  one  not  made  expressly 
for  the  use  of  the  principal.  The  plaintiffs 
are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 4  Cow.,  456 ;  1  N.  Y.,  543 ;  12  N.  Y.,  112 ; 
20  Hun,  445;  29  Barb.,  92:  52  Barb.,  579;  1  Abb.  Pr.. 
27 ;  2  E.  D.  Smith,  234 ;  4  E.  D.  Smith,  701 ;  10  Peters, 
157,  158;  97  U.S.,  186;  3  Blatchf.,  251.  323,  324; 
Blatchf.  &  H.,231;  Deady,  231 ;  79  111.,  130;  62  Mo., 
348 ;  46  Ind.,  572,  579 ;  41  Ind.,  324 ;  41  Wis.,  131. 


DETOUCHES  v.  PECK. 

Action  for  Passage  Money  —  Paid  in  Advance  — 
Part  of  Voyage  Completed  —  Deviation  from 
Necessity  —  Tender  of  Passage  in  Another 
Vessel  —  Not  Accepted  —  Money  not  Recover- 
able. 

A,  the  master  of  a  vessel,  called  the  Urania,  lying1 
at  Amsterdam,  for  1,750  guilders,  paid  by  B  in  ad- 
vance, contracted  for  his  passage  and  board  in  the 
said  vessel,  from  Amsterdam  to  Batavia.  The  vessel 
put  into  New  York  in  distress,  and  the  owner  re- 
paired and  sent  her  on  a  different  voyage,  to  Naples  ; 
but  offered  B  a  passage  in  another  vessel,  which  was 
ready  to  sail  from  New  York  to  Batavia,  and  was  a 
larger  and  more  commodious  ship  ;  B,  though  he 
did  not  accept  the  offer,  did  not  object  to  the  change 
of  the  vessel,  but  said  be  had  business  to  transact  in 
Philadelphia,  and  could  not  proceed  immediately  to 
Batavia.  In  an  action  brought  by  B,  to  recover 
back  the  passage  money  he  had  paid,  it  was  held  he 
was  not  entitled  to  recover  any  part  of  it,  as  it  was 
by  his  own  act  that  he  did  not  pursue  the  voyage, 
and  the  vessel  in  which  he  set  sail  deviated  from  her 
direct  course  from  necessity  ;  and  the  providing  of 
diet  and  accommodations  for  his  passage,  entering1 
especially  into  the  consideration  of  the  advance  for 
the  voyage,  part  of  which  had  actually  been  per- 
formed. 


was  an  action  on  the  case,  brought  to 
-L  recover  back  the  passage  money,  paid  by 
the  plaintiff  to  the  defendant,  for  a  passage  in 
the  schooner  Urania,  owned  by  Messrs.  Min- 
turn  &  Champlin,  from  Amsterdam  to  Batavia. 

The  cause  was  tried  before  Mr.  Justice 
Thompson,  at  the  New  York  sittings,  in  May, 
1811.  ' 

The  following  receipt  was  produced  on  the 
part  of  the  plaintiff.  "  Received  of  P.  G. 
Detouches,  the  sum  of  1,750  guilders,  for 
passage  and  boarding  on  board  of  my  vessel, 
the  Urania,  on  her  present  voyage  to  Batavia, 

NOTE.—  Recovering  hack  pruwioe  money  . 

Where  the  ctmtract  to  c«rr//  ;><«*•  Hyrrx  ix  not  ful- 
tllle'l,  as  a  general  rule,  the  passage  money  may  be 
recovered  back.  Howard  v.  Astor,  &c.,  Ins.  Co.,  5 
Bosw.,38;  Howland  v.  The  Lavinla,]  Peters  Adin., 
123;  Cope  v.  Dixld,  13  Pa.  St..  :«  ;  Brown  v.  Harris, 
2  (tray,  359;  The  Xenobia,  1  Ahb.  Adin.,  48.  But  see 
VVutson  v.  Duynick,  3  Johns.,  335. 

Act  of  Uotl  no  tJ-ciue.—Coim  v.  Dodd,  13  Pa.  St.,  33  ; 
Cobb  v.  Howard,  3  Blatchf.,  524. 

But  where,  as  in  the  principal  caw,  the  passenger, 
by  his  own  act,  prevents  the  fulfillment  of  the  eon- 
tract,  the  passage  money  cannot  fon  so  recovered. 
Marks  v  Nashville  Co.,  6  La.  Ann..  126. 
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for  which  I  engage  myself  to  afford  him  my 
table,  and  every  other  accommodation  (liquors 
excepted).  Amsterdam,  3d  October,  1809. 
John  M.  Peck." 

The  Urania,  after  leaving  Amsterdam,  for 
Batavia,  put  into  New  York  in  distress,  where 
she  arrived  the  6th  December,  1809.  She  did 
not  proceed  to  Batavia,  but  was,  afterwards, 
sent  on  a  voyage  from  New  York  to  Naples, 
for  which  place  she  cleared  out  the  21st  De- 
cember, 1809. 

On  the  arrival  of  the  Urania  at  New  York, 
Minturn  &  Champlin  had  another  vessel,  a 
large  and  very  fine  ship,  called  the  Thames, 
nearly  ready  to  sail  for  Batavia  ;  and  told  the 
plaintiff,  and  the  other  passengers,  that  they 
should  proceed  in  her  to  Batavia.  All  the 
other  passengers,  except  the  plaintiff,  gladly 
accepted  the  proposal,  as  the  Thames  was  a 
large  and  commodious  ship,  and  in  every  re- 
spect preferable  to  the  Urania. 'which  was  a 
small  schooner,  with  very  indifferent  accom- 
modations. The  plaintiff  made  no  objection 
to  the  change,  but  informed  Champlin,  one  of 
the  owners,  through  the  witness,  who  acted 
as  interpreter,  *that  he  had  business  [*2 1 1 
of  importance  to  transact  at  Philadelphia,  and 
should  not  be  able  to  proceed  immediately  to 
Batavia.  It  appeared  that  the  plaintiff  was 
indisposed  from  the  time  of  his  arrival  at  New 
York,  until  after  the  sailing  of  the  Thames  for 
Batavia. 

A  verdict  was  taken  for  the  plaintiff,  by  con- 
sent, for  seven  hundred  and  sixty  dollars,  sub- 
ject to  the  opinion  of  the  court  on  the  above 
case. 

Mr.  T.  A.  Emmet,  for  the  plaintiff ,  admitted 
that  no  similar  case  was  to  be  found  in  the 
books.  He  said  that  the  plaintiff  did  not  de- 
mand a  return  of  the  whole  passage  money, 
but  was  willing  to  allow  a  pro  rata  freight  for 
his  passage  to  New  York.  In  that  view,  it 
might  be  likened  to  the  case  of  goods  accepted 
by  the  owner  or  consignee,  at  an  intermediate 
port.  But  he  contended  that  a  passenger,  a 
reasonable  and  intelligent  being,  was  not  to  be 
treated  as  a  bale  of  merchandise,  and  trans- 
ferred from  one  ship  to  another,  as  it  might 
suit  the  convenience  or  pleasure  of  the  cap- 
tain, or  his  owners. 

The  plaintiff  had  a  judgment  to  exercise, 
and  a  choice  to  make,  as  to  the  particular  ves- 
sel in  which  he  was  to  be  carried.  Having 
made  his  election,  and  the  defendant  having 
engaged  to  carry  him  in  a  particular  ship,  he 
ought  not  to  be  obliged,  unless  in  a  case  of 
necessity,  to  proceed  in  another.  It  may  be 
he  was  better  pleased  with  the  Urania,  and 
liked  his  accommodations  in  that  vessel.  He 
might  also  prefer  the  master,  and  have  greater 
confidence  in  his  skill  as  a  navigator. 

Again,  this  may  be  considered  as  a  contract 
rescinded  by  mutual  consent,  and  the  plaintiff, 
therefore,  entitled  to  have  his  money  back. 

Mf*t>r*.    /irwtetl  and  Robiimoit,  contra,   con- 

|  tended  that  it  was  owing  to  the  plaintiff's  own 

!  act  that  he  was  not  carried  to  Batavia,  as  the 

Urania  put  into  New    York  from  necessity, 

and  the  defendant  offered  to  provide,  and  did 

actually   provide,  another  and  a  better  ship. 

They  admitted  that  no  case  in  point  was  to  be 

found  ;  but  on   principles,  they  thought   it  a 

clear  case  for  the  defendant.     The  defendant 
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must  have  expended  some  part  of  the  money 
he  received,  in  providing  diet  and  accommo 
dation  for  the  plaintiff,  and  ought,  therefore, 
to  retain  to  that  amount,  at  least,  besides,  for 
the  transportation  pro  rata,  if  that  could  be 
ascertained.  (10  East,  468.) 

2 1 2*]  *Per  Curiam.  The  plaintiff  is  not 
entitled  to  recover ;  for  it  was  his  own  act 
that  the  voyage  was  not  performed  by  him. 
The  schooner  Urania  deviated  from  her  direct 
course,  and  entered  the  port  of  New  York 
from  necessity,  and  as  the  plaintiff  had  a  bet- 
ter ship  provided  for  his  voyage,  and  made  no 
objection  to  the  change,  but  was  prevented 
from  sailing  by  his  own  private  business  or 
indisposition,  he  has  no  right  to  call  for  a  re- 
turn of  the  freight  money,  or  any  part  of  it. 
The  providing  of  provisions  and  accommoda- 
tions for  his  passage  entered  essentially  into 
the  consideration  for  the  advance,  and  part  of 
the  voyage  was  performed.  It  would  be  diffi- 
cult to  find  a  just  rule  by  which  to  liquidate  a 
pro  'iata  freight  in  such  cases,1  but  there  is  no 
reason,  in  this  case,  for  giving  the  plaintiff  the 
return  of  any  part  of  the  freight. 

Judgment  for  tlie  defendant. 

Distinguished-35  N.  Y.,  420. 

Cited  in— 2  McLean,  427 ;  Olcott,  361. 


CRANSTON  ET  AL. 

V. 

THE  EXECUTORS  OF  KENNY. 

Arbitration  and  Award — When  Court  will  not 
Set  Aside. 

Where  a  cause  is  submitted  to  arbitration,  with- 
out a  rule  of  court,  this  court  will  not  interfere  to 
set  aside  the  award ;  nor  if  made  a  rule  of  court, 
will  the  award  be  set  aside  unless  for  corruption  or 
misconduct. 

Citations— 2  Johns.,  62 ;  3  Johns.,  367;  3  Atk.,  494, 
694  ;  13  East,  357. 

MR.  ANTHON,  for  the  defendants,  moved 
to  set  aside  the  award  of  the  arbitrators 
in  this  case,  which  had  been  submitted  to 
arbitration,  but  without  any  rule  or  order  of 
the  court.  He  stated  the  ground  of  the  appli- 
cation to  be,  that  the  arbitrators  had  mistaken 
the  law  ;  and  he  contended  that  this  court  had 
a  right  to  interfere  and  set  aside  the  award  in 
such  a  case.  He  cited  2  Vesey,  18  ;  2  Bos.  & 
Pull.,  375  ;  2  Vern.,  705  ;  Burr.,  1257  ;  3 East, 
13,  Lawrence,  J.  ;  Barlow  v.  Todd,  3  Johns. 
Rep.,  367  ;  Newlandv.  Douglas,  2  Johns.  Rep., 
62. 

Messrs.  Slosson  and  Garr,  contra,  insisted 
that  this  court  had  no  power  to  interfere  and 

1. — See  in  a  note  to  Ingersoll's  translation  of  Roc- 
cus  (p.  70),  the  following1  case  decided  in  the  Su- 
preme Court  of  Pennsylvania.  It  is  stated  from  the 
relation  of  one  of  the  counsel  in  the  cause.  Maureau 
was  master  of  a  French  vessel  bound  from  Philadel- 
phia to  Bordeaux,  on  board  of  which  Germain  took 
his  passage,  and  paid  his  passage  money  in  advance. 
Two  days  after  her  sailing,  the  vessel  was  wrecked 
and  totally  lost  in  Delaware  Bay.  In  an  action 
brought  by  G.  against  M.,  the  court  ruled  that  the 
plaintiff  was  entitled  to  recover  back  the  whole  of 
the  money  he  had  advanced,  deducting  a  reasonable 
compensation  pro  rata  itmerts,  for  the  two  days  the 
plaintiff  had  been  on  board.  See  Roccus,  n.  80 ;  3 
Johns.  Rep.,  34. 
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set  aside  an  award,  unless  for  the  misconduct, 
or  corruption,  of  the  arbitrators.  They  cited 
Tidd,  762;  3  Atk.,  *529 ;  3  Burr.,  [*218 
1258  ;  Newltind  v.  Douglas,  2  Johns.  Rep.,  62  ; 
Barlow  v.  Todd,  3  Johns.  Rep.,  367  ;  2  Wils., 
148  ;  1  Johns.  Rep.,  315,  492 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

This  case  was  submitted  to  arbitrators  by 
the  parties,  without  any  rule  or  order  of  the 
court,  and  their  award  is  now  attempted  to  be 
set  aside,  on  the  ground  that  the  arbitrators 
have  decided  contrary  to  law. 

This  application  struck  me  as  singular,  but 
the  defendants'  counsel  insisted  that  the  cases 
he  cited  bore  out  the  application.  I  have  ex- 
amined all  of  them,  and  they  are  inapplicable 
to  this  case. 

In  the  case* of  Newland  v.  Douglas,  2  Johns. 
Rep.,  62,  this  court  decided  that  proof  of  a 
mistake  of  arbitrators  was  inadmissible  at  law, 
and  that  the  Court  of  Chancery  alone  could 
correct  a  palpable  mistake  of  arbitrators  ;  and 
in  Barlow  v.  Todd,  3  Johns.  Rep.,  367,  we  held 
that  the  awards  of  arbitrators  are  not  exam- 
inable  in  a  court  of  law,  unless  the  condition 
is  to  be  made  a  rule  of  court,  and  then  only 
for  corruption,  or  gross  partiality.  Under  the 
statute,2  and  where  the  submission  is  agreed 
to  be  made  a  rule  of  court,  power  is  given  to 
the  courts  of  common  law  jurisdiction,  to  set 
aside  any  arbitration,  or  umpirage,  procured 
by  corruption  or  undue  means  ;  and  this  is  the 
limit  of  the  authority  of  those  courts.  To  jus- 
tify, or  authorize  an  interference,  there  must 
be  corruption,  or  undue  means  used,  in  pro- 
curing the  award. 

If  there  has  been  a  plain  mistake  committed 
by  the  arbitrators,  the  relief  lies  only  in  equity. 
(3  Atk.,  494,  694.) 

The  cases  cited  by  the  defendants'  counsel 
are  those  where  applications  have  been  made 
to  set  aside  the  report  or  award  of  an  arbitra- 
tor, appointed  under  a  special  rule  in  such 
case.  They  do  not,  therefore,  touch  the  point 
raised  in  this  cause  ;  but  even  in  such  case, 
the  Court  of  King's  Bench  refused  to  inter- 
fere, unless  the  award  was  so  notoriously 
against  justice,  and  his  duty,  as  an  arbitrator, 
that  misconduct  in  the  arbitrator  could  be  in- 
ferred. (13  East,  357.) 

Motion  denied. 

Cited  in-10  Johns.,  146;  14  Johns.,  105;  7  Cow., 
187;  2  Wend.,  569;  5  Wend.,  519;  12  Wend.,' 583;  17 
Wend.,  413;  62  N.  Y.,  400;  20  Barb.,  411;  24  Barb., 
148 ;  37  How.  Pr.,  21 ;  2  Daly,  430. 


*STEELE  v.  SOUTH  WICK.  [*214 

Libel— Charge    of    False     Swearing — Holding 
Plaintiff  up  to  Ridicule. 

A  was  a  witness  in  a  cause  between  B  and  C,  and 
C  afterwards  printed  and  published  the  following- 
words  of  A :  "  Our  army  swore  terribly  in  Flanders, 
said  Uncle  Toby ;  and  if  Toby  was  here  now,  he 
might  say  the  same  of  some  modern  swearers.  The 
man  (meaning  A)  is  no  slouch  at  swearing  to  an  old 
story." 

In  an  action  brought  by  A  for  a  libel,  it  was  held 
that  these  words,  if  they  did  not  import  a  charge  of 
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perjury  in  the  legal  sense,  yet  they  were  libelous, 
as  they  held  up  the  plaintiff  to  contempt  and  ridi- 
cule, as  being  so  thoughtless  or  so  criminal  as  to  be 
regardless  of  the  obligations  of  a  witness,  and, 
therefore,  as  utterly  unworthy  of  credit. 

Where  C  published  a  direct  and.  positive  contra- 
diction of  what  a  witness  at  a  trial  between  B  and 
C  had  sworn  that  A  had  said ;  this  was  held  not  to 
be  a  libel,  as  it  was  not  accompanied  with  any  im- 
putation of  a  crime  in  A. 

Citations— Wils.,  403 ;  3  Johns.  Gas.,  205,  354. 

THIS  was  an  action  for  a  libel.  The  first 
count  stated  that  the  plaintiff  was  sworn, 
and  examined  as  a  witness,  in  a  cause  tried  at 
the  circuit,  in  Albany,  in  which  this  defend- 
ant was  plaintiff,  and  Harry  Croswell,  defend- 
ant ;  that  the  plaintiff  is  a  bookseller  and  sta- 
tioner, in  Albany,  and  has  for  a  sign,  a  book 
lettered  "Bible;"  and  that  the  defendant, 
maliciously  intending,  &c.,  on  the  5th  Decem- 
ber. 1809,  printed,  £c.,  in  "  The  Albany  Regis- 
ter," a  certain  false,  &c.,  libel,  of  and  concern- 
ing the  plaintiff,  &c.,  as  follows  :  "Affidavits. 
Our  army  swore  terribly  in  Flanders,  said 
Uncle  Toby  ;  and  if  Toby  was  here  now,  he 
might  say  the  same  of  some  modern  swearers. 
The  man  at  the  sign  of  the  Bible  (meaning  the 
plaintiff)  is  no  slouch  at  swearing  to  an  old 
story"  (meaning,  &c.) 

The  second  count  stated  that  the  plaintiff 
was  examined  as  a  witness  in  a  cause  between 
the  defendant  and  Croswell,  and  testified  truly, 
&c. ;  that  the  defendant  had  told  him,  the 
plaintiff,  that  he,  the  defendant,  approved  of 
Fox's  maxim,  to  wit:  "  That  the  public  was  a 
goose,  and  that  he  was  a  fool  who  did  not 

?luck  a  quill  when  he  had  an  opportunity." 
ret  the  defendant,  intending,  &c.,  to  cause  it 
to  be  believed  that  the  plaintiff,  in  giving  the 
evidence  aforesaid,  was  guilty  of  perjury,  did, 
on  the  9th  day  of  January,  1810,  publish,  &c., 
a  certain  other  libel  in  "  The  Albany  Regis- 
ter," as  follows,  to  wit:  "  As  complete  evi- 
dence of  his  candor  (meaning  His  Honor,  Mr. 
Justice  Spencer,  before  whom  the  cause  was 
tried),  in  the  present  case,  for  error  there  was 
none,  I  (the  defendant)  need  only  mention, 
that  he  told  the  jury,  emphatically,  that  it  was 
proved  by  Steele  that  1  had  declared  to  him 
that  I  approved  of  Fox's  maxim,  that  the  pub- 
lic was  a  goose,  &c. ;  that  this  was  a  very 
profligate  sentiment,  and  that  if  they  believed 
the  testimony  of  Steele,  they  could  not,  in  esti- 
mating damages,  conceive  anything  due  to  the 
feelings  of  a  man  capable  of  entertaining  it, 
for  that  such  feelings  could  not  be  injured  ; 
but  while  I  acknowledge  the  correctness  of 
this  decision,  and  most  sincerely  and  heartily 
concur  in  it,  I  am  bound  to  declare,  which  I 
now  do  most  solemnly,  in  the  presence  of  an 
215*]  all-seeing  God,  my  *firm  conviction, 
that  I  never  made  to  Steele  the  declaration 
above  stated.  It  is  utterly  impossible,  from 
the  bare-faced  absurdity,  as  well  as  from  the 
abandoned  profligacy,  manifested  by  such  a 
declaration,  that  I  ever  could  have  made  it  ; 
and  how  that  man's  (the  plaintiff's)  imagina- 
tion has  wrought  itself  into  a  belief  that  I 
made  it,  is  to  me  truly  a  subject  of  wonder,  as 
it  is  of  regret,  that  I  find  myself  constrained, 
by  what  is  due  to  my  own  honor,  thus  public- 
ly and  solemnly  to  deny  what  he  has  solemn- 
ly and  publicly  sworn  to."  By  means  whereof, 
&c. 

There  was  a  general  demurrer  to  the  whole 
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bill,  and  a  joinder  in  demurrer.     The  cause 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  plaintiff,  in  the  first 
count,  avers  that  he  had  been  called  to  testify, 
as  a  witness,  in  behalf  of  Harry  Croswell,  in 
a  suit  brought  by  the  present  defendant 
against  the  said  Croswell,  and  that  the  defend- 
ant, afterwards,  and  with  a  view  to  injure  the 
character  and  credit  of  the  plaintiff,  malicious- 
ly published  the  words  stated  in  that  count,  in 
which  the  plaintiff  is  represented  as  swearing 
"  terribly,"  and  as  being  '•  no  slouch  at  swear- 
ing to  an  old  story."  These  words  import 
that  he  swore  with  levity,  and  rashly,  and 
inconsiderately,  without  due  regard  to  the  sol- 
emnity of  the  oath,  or  to  the  truth  and  ac- 
curacy of  what  he  said. 

If  the  words  do  not  import  perjury  in  the 
legal  sense,  they  hold  the  plaintiff  up  to  con- 
tempt and  ridicule,  as  being  so  thoughtless,  or 
so  immoral,  as  to  be  regardless  of  the  obliga- 
tions becoming  a  witness,  and,  therefore,  to  be 
utterly  unworthy  of  credit.  In  this  view,  the 
words  are  actionable,  for  a  writing  published 
maliciously,  with  a  view  to  expose  a  person  to 
contempt  and  ridicule,  is  undoubtedly  action- 
able ;  and  what  was  said  to  this  effect,  by  the 
judges  of  the  C.  B. ,  in  Vitters  v.  Mensley,  Wils. , 
403,  is  founded  in  law,  justice,  and  sound 
policy.  The  opinion  of  the  court  in  the  case 
of  Riygs  v.  Denniston,  3  Johns.  Gas.,  205,  was 
to  the  same  effect  ;  and  the  definition  of  a 
libel,  as  given  by  Mr.  Hamilton,  in  the  case  of 
Tfie  People  v.  Cro»wett,  3  Johns.  Cas.,  354,  is 
drawn  with  the  utmost  precision.  It  is  a  cen- 
sorious or  ridiculing  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious  in- 
tent towards  government,  magistrates,  or  indi- 
viduals. To  allow  the  press  to  be  the  vehicle 
of  malicious  ridicule  of  private  character, 
would  soon  deprave  the  moral  taste  of  the 
community,  *and  render  the  state  of  [*iil($ 
society  miserable  and  barbarous.  It  is  true 
that  such  publications  are  also  indictable,  as 
leading  to  a  breach  of  the  peace  ;  but  the  civil 
remedy  is  equally  fit  and  appropriate,  and  as 
the  jury  assess  the  damages,  it  is,  in  most 
cases,  the  more  desirable  remedy,  and  one 
which  gives  most  satisfaction. 

The  second  count  does  not  appear  to  contain 
actionable  matter. 

The  defendant  confines  himself  to  a  denial 
of  the  charge,  and  a  vindication  of  himself, 
and  as  that  denial  is  not  accompanied  with  any 
imputation  of  a  crime  to  the  plaintiff,  or  any- 
thing like  malicious  or  wanton  ridicule  of  him, 
it  does  not  appear  to  be  anything  more  than  a 
lawful  vindication.  But  as  the  demurrer  is  to 
the  whole  bill,  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  tlw  plaintiff, 

Cited  In-- 19  Johns.,  3»W;  25  Wend.,  1!W;  1  rx-nio, 
350  ;  31  Ilarb.,  4*55;  4«  Marl).,  230;  33  How.  I»r.,  1TS»:  2 
Abb.  N.  S..  103;  44  Super.,  70 ;  3  E.  1).  Smith,  344 ;  50 
Mo.,  441  :  «8  hid.,  544. 


SCOTT  v.  VAN  ALSTYNE. 

An  Attorney  Defendant — Privilege    cttniwt    b<' 
Wniced — Mutt  l>e  by  Application  to  Court. 

An  attorney,  defendant,  cannot  waive  his  privi- 
lege, for  it  is  notallowed  for  his  own  sake,  but  for 
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the  sake  of  the  court,  and  the  suitors  in  it.    It  is 
sufficient  for  the  plaintiff,  who  proceeds  by  bill 
that  the  defendant  is  an  attorney  of  record,  and  i 
the  attorney  wishes  to  get  rid  or  the  privilege,  hi 
must  apply  to  the  court,  who  will  strike  his  name  of 
the  roll,  unless  the  application  is  made  to  avoid  an 
impending  censure  of  the  court. 

Citations— 2  Wils.,  42 ;  Barnes,  41 ;  6  Vesey,  4. 

HHHIS  was  an  action  of  assumpint.     The  sui 
1     was  commenced  by  bill  against  the  defend 
ant,  as  one  of  the  attorneys  of  the  court,  in  the 
usual  form.     The  defendant  pleaded  that  a 
the  time  of  filing  the  bill  against  him  he  was 
not  one  of  the  attorneys  of  the  court,  acting 
or  practicing  as  such,  and  is  not  an  acting  or 
practicing  attorney  of  the  court,  but  had,  for 
more  than  three  years  preceding  the  filing  o: 
the  bill  of  the  plaintiff,  pursued  the  business 
of  a  farmer,  and  had  not,  during  all  that  time 
attended  the  court  as  an  attorney,  or  practiced 
as  such,  and  was  not  bound  by  custom  to  an 
swer  to  a  bill  filed  against  him  as  an  attorney, 
<fec. 

There  was  a  general  demurrer  to  the  plea, 
which  was  submitted  to  the  court  without  ar- 
gument. 

Per  Curiam.  An  attorney,  being  defendant, 
cannot,  by  plea,  waive  or  destroy  his  privilege, 
because  the  privilege  is  allowed  him,  not  for 
his  own  sake,  but  for  the  sake  of  the  court, 
and  the  suitors  in  it.  If  he  renounces  his  priv- 
ilege by  mere  absence  from  court,  and  busi- 
ness, how  is  the  plaintiff  to  know  that  fact  be- 
forehand ?  He  can  only  judge  from  the  record, 
and  it  is  sufficient  for  him  that  the  defendant 
is  an  attorney,  prout  patet  per  recordum.  This 
is  the  amount  of  the  doctrine  in  the  adjudged 
cases.  (Gardner  v.  Jessop,  2  Wils.,  42  ;  Farrttl 
v.  Head,  Barnes,  41.)  If  the  defendant  wishes 
217*]  *to  withdraw  himself  from  the  privi- 
lege, or  as  he  may  choose  to  consider  it,  the 
burden  of  his  office  and  distinction  as  an  at- 
torney, he  must  apply  to  have  his  name  struck 
off  the  roll.  This  he  may  do  at  any  time,  and 
the  court  will  always  grant  that  leave,  unless 
the  application  be  made  to  withdraw  himself 
from  some  impending  censure,  and  then,  as 
Lord  Eldon  has  lately  observed  (6  Vesey,  4), 
the  court  will  refuse  to  do  it. 

Judgment  for  ihe  plaintiff. 
Cited  in-4  Hill,  80. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  GOSHEN  AND 
MINISINK  TURNPIKE  ROAD 

«. 
HURTIN. 

Purchase  of  Stock  from  Corporation — Promissory 
Note  given  in  Payment — Presumption  of  Con- 
sideration— Remedies  of  Corporation  for  Non- 
payment for  Stock. 

A  note  by  which  A  promised  to  pay  the  president, 
directors  and  company  of  a  turnpike  road,  $125,  for 
five  snares  of  the  capital  stock  of  the  corporation, 
in  such  manner  and  proportion  and  at  such  time  and 
place,  as  the  president,  directors  and  company 
should  require,  is  a  good  promissory  note  within 
the  statute,  and  may  be  declared  on  as  such.  Every 
note  within  the  statute  imports  a  consideration,  un- 
less the  contrary  appears  in  the  note  itself. 
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An  action  lies  against  a  stockholder  of  a  turnpike 
corporation,  at  the  suit  of  the  corporation,  on  his 
promise  in  writing,  to  pay  for  the  shares  for  which 
he  has  subscribed,  in  installments:  notwithstanding 
the  remedy  given  in  the  act,  to  exact,  in  case  of 
non-payment,  a  forfeiture  of  the  shares,  and  all  pre- 
vious payments. 

Citations—  6  T.  R,  123;  2  Ld.  Raym.,  1545;  3  Cai., 
137;  1  Cai.,  381;  5  Tyng,  80  ;  2  Hall's  L.  J.,  231;  i 
Binney,  70. 


was  an  action  of  assumpsit,  on  a  prom- 
JL  issory  note  made  by  the  defendant, 
dated  the  1st  of  May.1800,  by  which  he  "prom- 
ised to  pay  to  the  plaintiffs  one  hundred  and 
twenty-five  dollars,  for  five  shares  of  the  capi- 
tal stock  of  the  said  corporation,  in  such  man- 
ner and  proportion,  and  at  such  time  and  place, 
as  the  said  plaintiffs  should,  from  time  to 
time,  require."  There  was  a  general  demurrer 
to  the  declaration,  and  joinder  in  demurrer. 
The  cause  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  note  set  forth  in  the  dec- 
laration is  a  good  promissory  note  within  the 
statute,  though  it  has  not  the  words  "  bearer, 
or  order,"  and  may  be  declared  upon  as  such. 
This  is  the  established  English  law  (6  Term 
Rep.,  123;  2  Lord  Raym.,  1545),  and  the  same 
rule  was  recognized,  by  this  court,  in  the  case 
of  Downing  v.  Backenstoes,  3  Caines'  Rep.,  137; 
for  our  statute  relative  to  promissory  notes  is 
the  same,  in  substance,  as  the  statute  of  3  and 
4  Anne.  The  note  was  payable  in  money,  and 
payable  absolutely,  and  not  depending  on  any 
contingency.  It  was,  in  effect,  payable  on 
demand,  and  it  was  not  requisite  that  a  con- 
sideration should  be  averred,  or  appear  upon 
the  face  of  the  note,  for  every  note  within  the 
statute,  unless  there  be  something  *in  [*218 
the  note  itself  to  the  contrary,  imports  a  con- 
sideration ;  and  that  presumption  stands  good 
until  the  defendant  destroys  it.  There  is,  how- 
ever, a  consideration  appearing  on  the  face  of 
the  note  in  this  case,  for  the  promise  to  pay 
the  one  hundred  and  twenty-five  dollars  was 
"  for  five  shares  of  the  capital  stock  of  the 
corporation  ;"  and  it  is  to  be  intended  that  the 
defendant  had  duly  become  a  stockholder  to 
that  amount. 

But  the  question  which  the  parties  undoubt- 
idly  had  principally  in  view,  in  this  case,  is, 
whether  an  action  will  lie  at  all  on  a  promise 
by  a  turnpike  stockholder  to  pay  his  install- 
ments ;  and  whether  the  remedy  given  to  the 
company  by  the  statute,  to  exact  the  penalty 
of  a  forfeiture  of  the  shares,  and  of  all  pre- 
vious payments,  be  not  the  only  remedy.  The 
decision  of  the  Court  of  Errors,  by  which  the 
decision  of  this  court,  in  the  case  of  The  Union 
Turnpike  Company  \.  Jenkins,  1  Caines'sRep.. 
381,  was  reversed,  may  have  given  counte- 
nance to  that  opinion,  but  we  apprehend  that 
upon  a  careful  examination  of  that  case,  the 
reversal  is  to  be  placed  on  other  grounds,  and 
that  the  reasoning  and  decision  of  the  court, 
upon  the  principal  point,  remains  good.  In 
that  case,  the  condition  upon  which  Jenkins 
was  to  become  a  member  of  the  company,  viz., 
)aying  ten  dollars,  had  not  been  performed, 
md  the  corporation  was  understood  not  to 
lave  been  in  esse,  at  the  time  of  the  making  of 
he  promise  by  Jenkins.  It  is  to  be  presumed 
hat  the  judgment  of  reversal  went  upon  that 
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ground  ;  and  that  was  the  ground  taken  by  ;  demnify  one  another  against  the  costs  of  suits 
the  Cha'ncellor,  who  was  then  the  principal  of  this  nature,  in  case  of  failure.  It  was  also 
law  member  of  that  court.  We  are  the  more  j  the  practice  of  the  members,  by  voluntary  con- 


confirmed  in  this  view  of  that  case,  as  actions 
upon  such  promises  are  sustained  in  the  courts 
in  Massachusetts  and  Pennsylvania,  and  upon 
principles  which  we  deem  conclusive.  (5  Tyng, 
80  ;  2  Hall's  Law  Journal,  231  ;  1  Binney,  70.) 

Judgment  for  the  plaintiffs. 

Subscription  to  stock— Liability  on.  Questioned.— 
16  N.  Y.,  458,  n. 

Distinguished— 11  Johns.,  100. 

Cited  in— 14  Johns.,  244 ;  20  Johns.,  382 ;  14  Wend., 
23;  21  Wend.,  275:  3  Sand.  Ch.,  494;  N.  Y.,  339;  ION. 
Y.,  566 ;  24  N.  Y.,  315 ;  25  Hun,  95 ;  10  Barb.,  271 ;  36 
Barb.,  636;  61  How.  Pr.,  461. 

Bills  and  notes— Negotiability— Demand. 

Distinguished— 14  How.  Pr.,  489. 

Cited  in— 8  Wend.,  421:  10  Wend.,  680;  5  Denio,  487; 
2  N.  Y.,  543 ;  17  Barb..  573 ;  20  Barb.,  162 ;  33  Barb., 
445 ;  36  Barb.,  636 ;  39  Barb.,  641 ;  23  How.  Pr.,  148, 
162 :  54  How.  Pr..  335:  44  Super.,  184. 

Also  cited  in— 19  Wend.,  43 ;  21  Wend.,  220. 


219*]     *GILPIN,  qui  tarn,  &c., 

c. 
VINCENT. 

Action  Qui  Tarn  Act  Concerning  Slave — Mem- 
ber of  Anti-Slavery  Society — Competency  as 
Witness. 

In  a  yui  tarn  action  to  recover  a  penalty  given  by 
the  Act  Concerning:  Slaves,  a  member  or  the  New 
York  society  for  the  manumission  of  slaves,  &c.,  is  a 
competent  witness,  he  being  under  no  legal  obliga- 
tion to  contribute  to  the  expenses  of  the  suit,  and 
having  no  interest  in  the  event  of  it;  and  though  the 
witness,  on  his  voir  dire,  said  that  if  the  plaintiff 
«hould  fail,  he  thought  he  should,  as  a  member  of 
the  society,  if  asked,  give  something'  towards  com- 
pensating' the  plaintiff,  as  he  usually  did  in  such 
cases,  but  he  was  no  way  bound  to  do  so,  and  should 
be  governed  only  by  his  general  practice  and  prin- 
ciple. 

Citation-Peake's-Y.  P.  Cas..  153. 

IN  ERROR,  from  the  Mayor's  Court  of  New 
York.  The  plaintiff  brought  an  action  of 
debt  against  Vincent,  in  the  court  below,  to 
recover  the  penalty  of  two  hundred  and  fifty 
dollars,  for  selling  as  a  slave,  a  certain  black 
woman,  brought  into  the  State,  after  the  1st 
April,  1810,  &c. 

The  Act  Concerning  Slaves  (sess.  24,  ch. 
188,  sec.  5)  gives  one  half  of  the  penaltv  to  the 
person  suing  for  it,  and  the  other  half  to  the 
treasurer  of  the  State. 

At  the  trial  of  the  cause,  George  Ferguson 
was  offered  as  a  witness  on  the  part  of  the 
plaintiff,  who,  being  a  member  of  the  New 
York  society  for  promoting  the  manumission 
of  slaves,  and  protecting  such  of  them  as  have 
been,  or  may  be  liberated,  was  objected  to  and 
being  affirmed  on  his  voir  dire,  he  declared 
that  he  had  no  interest  in  the  event  of  the  cause, 
and  should  not  be  a  gainer  or  loser  thereby  : 


tributions,  to  re-imburse  money  which  any  of 
them  had  laid  out  in  regard  to  slaves.  The 
witness  had  expended  considerable  sums,  in 
that  way,  himself,  and  expected,  if  the  society 
were  in  funds,  they  would  repay  him  ;  but  he 
had  no  legal  demand  on  them  for  any  repay- 
ment. That  he  believed  that  the  proceeds  of 
the  suit,  in  case  the  plaintiff  recovered, would 
be  given  by  him  to  the  society.  The  witness  be- 
ing asked  whether  he  would  or  would  not  con- 
tribute to  the  costs  of  the  suit,  in  case  the  plaint- 
iff failed,  answered  that  he  would  not  say  that 
he  would  not  contribute  ;  that  if  the  plaintiff, 
in  such  case,  should  ask  him.  he  thought  he 
should  give  something,  as  he  usually  did  in 
such  cases,  although  he  was  no  way  bound  to 
do  it ;  but  should  be  governed  merely  by  his 
general  practice  and  principle.  The  plaintiff 
then  offered,  on  the  part  of  the  society,  to  re- 
lease any  interest  or  responsibility  of  the  wit-> 
ness,  in  relation  to  the  cause.  The  court  re-' 
jected  the  witness  as  incompetent, *and  [*22O 
ordered  the  plaintiff  to  be  called  and  nonsuit- 
ed, and  a  judgment  of  nonsuit  was,  thereupon, 
entered  against  him. 

A  bill  of  exceptions  was  taken  to  the  opinion 
of  the  court.  On  the  return  to  the  writ  of 
error. 

The  cause  was  submitted  to  this  court  with- 
out argument. 

Per  Curiam.  The  question  arising  upon  this 
record  is,  whether  George  Ferguson  was  a 
competent  witness  for  the  plaintiff  below. 
He  was  under  no  legal  obligation  to  contribute 
to  the  expenses  of  the  suit,  and  had  no  interest 
in  the  event.  It  depended  upon  the  pleasure 
of  the  plaintiff,  whether  or  not  he  would  give 
the  amount  of  the  recovery  in  the  suit,  or  any 
part  of  it,  to  the  society,  of  which  the  witness 
was  a  member,  and  if  it  had  been  certain,  yet, 
as  the  society  was  a  mere  charitable  institution, 
in  which  the  witness  had  no  personal  interest 
or  responsibility,  his  being  a  member  would 
not  disqualify  "him.  ( Wdler  v.  Governor  of 
the  Foundling  Hospital,  Peake's  N.  P.  Cases, 
153.)  But  the  witness  said  "that  if  the  plaint- 
iff failed,  and  should  ask  him,  he  thought  he 
should  give  something,  as  he  usually  did  in 
such  cases,  although  he  was  in  no  way  bound  to 
do  it, but  should  be  governed  merely  by  his  gen- 
eral practice  and  principle."  This  declaration 
did  not  show  that  he  had  any  interest  that  dis- 
qualified him.  There  was  no  fixed,  or  certain, 
or  legal  interest.  It  depended  entirely  upon 
his  volition,  and  upon  the  contingency  of  his 
being  asked  by  the  plaintiff,  and  upon  his 
sense  of  his  general  practice  and  principle. 
An  interest  depending  upon  such  circum- 
stances was  altogether  vague  and  uncertain, 
and  did  not  amount  even  to  an  ideal  or  honor- 
ary obligation  to  pay  ;  and  it  has  been  ruled. 


that  there  was  no  agreement  or  understanding  !  that  even  such  an  obligation  docs  not  go  to  the 


that  he  should  be  in  any  manner  responsible 
for  any  part  of  the  costs,  whatever  might  be 
the  event  of  the  suit  ;  and  that  he  was  no 
way  bound  to  contribute  to  the  costs.  The 
plaintiff  and  witnesses,  as  well  as  the  plaint- 
iff's attorney,  were  members  of  that  society  ; 
and  it  was  the  practice  of  the  society  to  in- 
JOHNB.  RKP.,  9.  N.  Y.  H.,  4.  4 


competency  of  the   witness.     The  judgment 
below  must  be  reversed. 


Judgment  reversed. 


Citediu-4  Wend.,  287;  17  Wend.,  102;   IS  W.-nd.. 
476. 
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221*]  *BOWNE  AND  SEYMOUR  v.  JOY. 

Suit  Pending  in  Foreign   Court — Same  Parties 
— Same  Cause  of  Action — No  Bar  to  Action. 

The  pending  of  a  suit  in  another  state,  or  a 
foreign  court,  by  the  same  plaintiff  against  the 
same  defendant,  for  the  same  cause  of  action,  is  no 
stay  or  bar  to  a  new  suit  brought  here ;  the  KC~ 
ceptio  rei  judicatm  applies  only  to  final  or  definitive 
sentences  abroad,  upon  the  merits  of  the  case. 

Citattons-7  T.  R.,  470;  1  Johns.  Gas.,  345;  5  Co., 
61. 

THIS  was  an  action  of  assumpsit.  The  de- 
fendant pleaded  another  action  brought 
by  the  plaintiffs  against  the  defendant,  for  the 
same  cause,  in  the  Court  of  Common  Pleas  of 
the  County  of  Bristol,  in  the  State  of  Massa- 
chusetts, and  there  pending  in  that  court,  &c. 

The  plaintiffs  demurred  to  this  plea,  and 
assigned  causes  of  demurrer. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Ouriam.  It  is  not  necessary  to  attend 
'to  the  special  causes  of  demurrer,  be- 
cause the  plea  is  bad  in  substance.  The  pend- 
ency of  a  suit  in  a  foreign  court,  by  the  same 
plaintiff  against  the  same  defendant,  for  the 
same  cause  of  action,  is  no  stay  or  bar  to  a 
new  suit  instituted  here.  This  is  the  rule  in 
the  English  courts,  and  it  was  carried  so  far 
in  the  case  of  Maule  v.  Murray,  7  Term  Rep. , 
470,  as  not  to  regard  a  foreign  judgment  which 
was  taken  subject  to  a  case  then  undecided, 
as  to  the  amount.  The  exceptio  rei  judicatce 
applies  only  to  final  definitive  sentences  abroad 
upon  the  merits  of  the  case.  (1  Johns.  Cases, 
345.)  Nor  is  this  analogous  to  the  case  of  the 
pendency  of  a  prior  foreign  attachment,  at 
the  suit  of  a  third  person,  for  here  the  defend- 
ant would  not  be  obliged  to  pay  the  money 
twice,  since  payment  at  least,  if  not  a  recovery 
in  the  one  suit,  might  be  pleaded  puis  dar- 
rein  continuance  to  the  other  suit ;  and  if  the 
two  suits  should  even  proceed,  part  pastiu,  to 
judgment  and  execution,  a  satisfaction  of 
either  judgment  might  be  shown  upon  audita 
querela,  or  otherwise,  in  discharge  of  the 
other.  According  to  the  doctrine  in  Sparry's 
case,  5  Co.,  61,  this  plea  would  not  be  good 
even  in  the  Supreme  Court  of  Massachusetts, 
because  it  is  a  plea  of  a  suit  pending  in  an 
inferior  court. 

Judgment  of  respondeas  ouster. 

Cited  in-12  Johns.,  101 ;  6  Hun,  78 ;  21  Barb.,  435 ; 
31  Barb.,  367 ;  19  How.  Pr.,  567  ;  57  How.  Pr.,  14 ;  11 
Abb.,  Pr.,  228 ;  5  Sand.,  342 ;  10  Leg.  Obs.,  339 ;  13 
Peters,  151;  96  U.  8.,  592;  Abb.  Adm.,  293;  2  Cliff., 
322 ;  2  Paine,  220 ;  3  Blatchf .,  243 ;  1  Curt.,  495 ;  40  N. 
Y.,  L.,  291. 


222*]   *JACKSON,  ex  dem.  JEREMIAH 
WELLS, 

v. 
DANIEL  WELLS. 

Will — Construction — Devise  for  Life — Residuary 
Clause — Granting  Fee — Authority  to  Sell. 

Where  A.,  being  seised  in  fee  of  lands,  devised  to 
D.,  among  other  things,  as  follows :  "  I  give  and  be- 
queath unto  my  eldest  son,  Daniel,  all  that  part  of 
a  lot  of  land  that  I  now  live  on,  northward,"  &c., 
and  after  devises  and  legacies  to  other  sons,  and  his 
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daughters,  devised  to  his  third  son,  as  follows:  "I 
give  and  bequeath  unto  my  third  son,  Jeremiah, 
and  to  his  heirs  and  assigns,  forever,  all  the  rest  of 
my  estate,  both  movable  and  immovable,  of  every 
kind,  not  disposed  of,"  &c..  "he  paying  all  my  just 
debts,  and  the  said  legacies,  &c.,  and  If  he  should 
refuse  or  neglect  to  pay  all  my  just  debts,  &c..  then 
my  will  is,  that  my  executors  sell  so  much  of  that 
part  of  my  estate  given  to  him,  as  shall  pay,"  &o. 

It  was  held  that  Daniel  took  only  a  lire  estate  in 
the  lot  devised  to  him ;  and  that  Jeremiah,  under 
the  devise  to  him  of  the  residue  of  the  testator's  es- 
tate, took  the  remainder  in  fee,  after  the  determina- 
tion of  such  life  estate.* 

Citations— Cowp.,  657 ;  Doug.,  759;  8  T.  R.,  64;  4 
Bos.  &  P.,  335. 

THIS  was  an  action  of  ejectment,  for  lands 
in  Suffolk  County.  The  cause  was  tried  at 
the  Suffolk  Circuit,  in  July,  1810,  before  Mr. 
Justice  Yates. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  following  facts,  with  liberty  to 
either  party  to  turn  the  same  into  a  special 
verdict ;  and  also  to  put  into  the  form  of  a 
bill  or  bills  of  exceptions,  to  be  returned  on 
the  postea,  all  or  any  part  of  the  testimony  ob- 
jected to  by  either  party,  and  admitted  by  the 
judge,  &c. 

On  the  part  of  the  plaintiff,  the  will  of 
Daniel  Wells  the  elder,  who  was  father  of  the 
lessor  of  the  plaintiff,  and  grandfather  of  the 
defendant,  was  read.  It  was  dated  the  25th 
March,  1761.  The  parts  of  it  which  it  is  ma- 
terial to  state  here  are  as  follows  :  "  As  to 
such  worldly  estate  it  has  pleased  God  to  con- 
fer upon  me,  I  give  and  bequeath  as  follows, 
after  my  just  debts  are  paid,  and  funeral  ex- 
penses satisfied  by  my  executors  after  named  : 
Imprimis,  I  give  and  bequeath  unto  my  eldest 
son,  Daniel  Wells,  all  that  part  of  a  lot  of  land 
I  now  live  on,  northward  of  the  north  road> 
and  also  three  lots  on  the  broad  meadow,  and 
also  a  convenient  way  through  my  said  lot,  to 
the  south  road,  &c.  And  also  one  half  of  all 
my  common.  Item.  I  give  and  bequeath  unto 
my  second  son,  Mica  Wells,  and  to  his  heirs 
and  assigns  forever,  a  two  pole  way  from  the 
land  of  my  said  son,"  &c. 

Then  follow  devises  to  his  fourth,  fifth  and 
sixth  sons,  and  their  heirs  and  assigns  forever, 
and  legacies  to  his  daughters  ;  then  the  follow- 
ing clause  :  "  Item.  I  give  and  bequeath  unto 
my  third  son,  Jeremiah  Wells,  and  to  his 
heirs  and  assigns  forever,  all  the  rest  of  my  es- 
tate, both  movable  and  immovable,  of  every 
kind  not  disposed  of,  to  him,  my  said  son.  Jere- 
miah Wells,  and  to  his  heirs  and  assigns  for- 
ever, he  paying  all  my  justdebts,  and  the  above 
said  legacies,  &c. ;  but  if  my  said  son  refuse  or 
neglect  to  pay  all  my  just  debts,  and  the  above 
legacies,  then  my  will  is,  that  my  executors 
shall  sell  so  much  of  that  part  of  my  estate, 
which  *I  gave  to  him,  as  shall  pay  all  [*223 
my  just  debts,  and  the  above  legacies.  Lastly, 
I  do  nominate,  &c.,  my  two  sons,  namely,  Dan- 
iel Wells  and  Jeremiah  Wells,  to  be  my  only 
executors,"  &c. 

The  testator  died  the  2d  April,  1761.  The 
lands  in  question  were  those  described  in  the 
first  clause  in  the  will,  as  devised  to  his  eldest 

*A  devise  of  land  without  words  of  perpetuity, 
and  where  there  is  nothing  in  the  will  from  which 
a  fee  can  be  raised  by  implication,  vests  only  a  life 
estate  in  the  devisee.  Jackson  v.  Einbler  14  Johns. 
Rep.,  198  ;  Wright  v.  Duer,  10  Wheat.,  204. 
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son  Daniel,  and  of  which  the  testator  at  the 
time  of  his  death  was  seised  in  fee-simple. 
Daniel,  the  eldest  son  of  the  testator,  on  the 
death  of  his  father,  took  possession  of  the 
lands  so  devised  to  him,  and  died  in  possession, 
on  the  18th  August,  1793.  Jeremiah  Wells, 
the  lessor,  is  the  person  called  by  the  testator 
in  his  will,  his  third  son,  Jeremiah. 

Daniel  Wells,  the  eldest  son  of  the  testator, 
held  the  premises  during  his  lifetime,  consider- 
ing himself  as  the  owner  thereof,  in  fee-simple, 
and  devised  the  same  to  his  eldest  son  Daniel, 
the  present  defendant,  who,  on  the  death  of 
his  father,  in  1793,  entered  into  possession  un- 
der that  devise,  and  has  ever  since  held  the 
possession,  as  owner  thereof,  in  fee-simple. 
The  children  mentioned  to  the  testator,  in  his 
said  will,  were  living  at  the  time  of  his  death. 

Mr.  Baldwin  for  the  plaintiff. 

Mr.  Riker,  contra. 

Per  Curiam.  Upon  this  will  it  is  clear,  upon 
the  established  principles  of  construction,  that 
the  defendant's  father  took  only  an  estate  for 
life.  .  The  words  of  the  will  are,  "  I  give  and 
bequeath  unto  my  eldest  son,  Daniel  Wells,  all 
that  part  of  a  lot  of  land  that  I  now  live  on." 
Here  are  no  words  of  limitation  or  perpetuity, 
though  it  appears,  from  other  parts  of  the 
will,  that  the  testator  understood  their  force 
and  effect,  and  knew  how  to  use  them  ;  nor  is 
there  a  single  word,  or  expression,  which  de- 
notes anything  more  than  a  description  of  the 
land  devised.  There  is  nothing  which  alludes 
to  the  quantity  of  interest  which  the  testator 
had  in  the  land.  It  is  a  mere  designation  of 
its  local  situation,  and  to  give  this  devise  the 
effect  of  a  fee  would  overset  a  volume  of  ad- 
judged cases,  and  throw  the  law  of  devises 
into  inextricable  confusion  and  uncertainty. 
The  cases  of  Denn  v.  Gaxkin,  Cowp.,  657  ; 
Right  v.  Sidebotham,  Doug.,  759  ;  Doe  v.  Wright, 
8  Term  Rep. ,  64  ;  and  Doe  v.  Child  el  ux. ,  4  Bos. 
224*]  &  Pull.,  335,*may  be  cited  out  of  an  al- 
most endless  series  of  authorities,  as  very  much 
in  point,  and  perfectly  decisive. 

2.  The  next  question  is,  whether  the  re- 
mainder of  the  testator's  interest  in  the  prem- 
ises, after  the  termination  of  the  life  estate, 
was  not  devised  to  the  lessor  of  the  plaintiff. 
He  gives  to  the  lessor,  in  fee,  "  All  the  rest  of 
his  estate,  both  movable  and  immovable,  of 
every  kind  not  disposed  of,"  and  then  charges 
it  with  some  debts  and  legacies,  and  in  default 
of  his  paying  the  same,  the  testator  directs 
that  so  much  of  the  estate  so  devised  to  him 
should  be  sold  as  should  be  requisite  to  pay 
the  debts  and  legacies.  This  point  is  as  clear 
as  the  other.  All  the  rest  of  his  estate,  not 
disposed  of,  is  a  general  sweeping  clause,  that 
must  most  obviously  embrace  the  interest  in 

Question.  After  this  clause,  there  could  be  no 
ying  intestate  as  to  any  part  of  the  estate. 
The  authorty  to  the  executors  to  sell  any  part 
of  the  estate  on  non-payment  of  the  debts  and 
legacies,  cannot  be  considered  as  a  restraint  or 
qualification  of  the  residuary  clause,  so  as  to 
detach  the  interest  in  question  from  it  ;  for  an 
interest  in  remainder  is  capable  of  being  sold 
no  less  than  a  vested  interest. 

The  plaintiff  is,  accordingly,  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 
JOHNS.  REP.,  9. 


Cited  in— 12  Wend..  541 ;  13  Wend.,  585;   20  Wend., 
445;  2  Barb.,  133;  30  Barb.,  335. 


DUNHAM  v.  CHAMBERLAIN. 

Action  on  Account — Matter  Referred  to  Referee* 
— Finding  for  Plaintiff — Costs. 

An  action  was  brought  in  a  court  of  Common 
Pleas,  founded  on  matters  of  account  between  the 
parties,  which  was  referred  by  order  of  the  court, 
and  the  referees  in  their  report  certified  that  the 
amount  of  the  respective  accounts  of  the  parties 
proved  before  them,  taken  together,  was  $265.28, 
and  that  the  balance  of  $16.74  was  due  to  the  plaint- 
iff, for  which  sum  he  obtained  judgment:  and  it 
was  held  that  the  plaintiff  was  entitled  to  costs. 

Citation— 1  Laws.  030. 

THIS  was  an  action  of  assumpsit,  brought  in 
the  Common  Pleas  of  Delaware. 

The  action  arose  on  matters  of  account  be- 
tween the  parties.  The  cause,  by  rule  of  court, 
was  referred  to  referees,  who  allowed  to  the 
plaintiff  the  amount  of  one  hundred  and  for- 
ty-one dollars  of  his  account,  and  to  the  de- 
fendant one  hundred  and  twenty-four  dollars 
and  twenty-six  cents,  leaving  a  balance  of  fif- 
teen dollars  and  seventy-four  cents,  for  which 
the  plaintiff  obtained  judgment.  The  referees, 
in  their  report,  certified  that  the  account  of 
the  plaintiff,  as  proved,  amounted  to  one  hun- 
dred and  forty-one  dollars,  and  the  account  of 
the  defendant,  as  proved,  to  one  hundred  and 
twenty-four  dollars  and  twenty-six  cents,  the 
whole  amount  together  to  two  hundred  and 
sixty-five  dollars  and  twenty -six  cents. 

Each  party  claimed  costs,  and  it  was  sub- 
mitted to  the  court,  on  *acase  contain-  [*225 
ing  the  above  facts,  which  of  them  was  en- 
titled to  the  costs. 

Per  Curiam.  A  justice's  court  has  no  juris- 
diction of  matters  of  account,  "  where  the  sum 
total  of  the  accounts  of  both  parties  shall,  in 
the  whole,  amount  to  two  hundred  dollars." 
Here  the  accounts  of  both  parties  proved  to 
the  satisfaction  of  the  referees,  exceeded,  in 
the  whole,  two  hundred  dollars.  It  was,  there- 
fore, clearly  a  case  in  which  a  justice  had  no 
Jurisdiction, and  the  plaintiff  was  obliged  to  sue 
in  the  Common  Pleas.  And  in  all  suits  in  the 
Common  Pleas,  where  "  the  accounts  between 
the  parties  exceed  two  hundred  dollars,  to  be 
certified,  &c.,  if  by  reason  of  payment,  or  dis- 
count, the  plaintiff  shall  recover  less  than 
twenty-five  dollars,  he  shall  recover  costs," 
&c.  (Laws  N.  Y.,  Vol.  I.,  p.  530.)  The  cer- 
tificate of  the  referees  was  here  a  substitute 
for  the  certificate  of  the  judge,  upon  the  trial, 
and  the  plaintiff  is  entitled  to  costs. 

Judgment  for  the  plaintiff. 
Cited  in-1  Wend.,  554. 


HOPKINS  AND  MUDGE,  Executors  of  Hop 

kins, 

v. 
FLEET  AND  YOUNG,  Overseers  of  the  Poor, 

&c. 

Mtinumfaion  of  Slaw — Certijicatf  of  Ovsrsttrs  of 
tfu:  Poor — Slaw  a*  Pauper — Liability  of  Tmrn. 

Wh«Tvlhc>  overset-re  of  the  ixior  of  the  town  of  O. 
gavoti  tvrtillcute  in  writing    that  the  l>earer  J.,  the 
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slave  of  H.,  was  under  the  age  of  50  years,  and  of 
sufficient  ability  to  get  hie  living."  at  the  bottom  of 
which  was  written,  "  We  do  hereby  manumit  the 
same,"  and  the  whole  stoned  by  the  overseers,  but 
not  by  the  executors  of  H.,  to  whom  the  slave  be- 
longed ;  and  the  certificate  was  recorded  In  the  of- 
fice of  the  clerk  of  the  town,  it  was  held  that  this 
certificate,  registered  at  the  request  of  H.,  was  con- 
clusive evidence  to  charge  the  town  with  the  future 
maintenance  of  such  slave,  as  a  pauper. 

Whether  the  slave  was  duly  manumitted  or  not, 
as  respected  his  former  owner,  was  a  question  be- 
tween the  slave  and  such  former  owner,  with  which 
the  town  had  no  concern :  but  it  seems  that  this  was 
a  manumission  sufficient  to  conclude  the  owner. 

IN  error,  from  the  Court  of  Common  Pleas 
of  Queen's  County.  Fleet  and  Young,  the 
defendants  in  error,  as  overseers  of  the  poor 
of  the  town  of  Oyster  Bay,  brought  an  action 
against  the  plaintiffs  in  error,  as  executors  of 
Thomas  Hopkins,  for  twenty-five  dollars  and 
fifty-nine  cents,  laid  out  and  expended  for  the 
support  and  maintenance  of  a  certain  slave, 
belonging  to  the  said  Hopkins  in  his  lifetime. 
The  suit  was  brought  under  the  second  section 
of  the  Act  Concerning  Slaves.  (Sess.  24,  ch. 
188.)  The  defendants  below  pleaded  the  gen- 
eral issue,  and  gave  notice  that  they  would 
give  in  evidence,  at  the  trial,  that  the  slave  al- 
luded to  in  the  declaration  of  the  plaintiffs  was 
the  slave  of  Hopkins,  in  his  lifetime,  and  that 
the  defendants,  as  his  executors,  before  the 
expenditure  of  the  money  by  the  plaintiffs, 
22(5*]  to  wit,  on  the  10th  of  August,  *1807, 
manumitted  the  slave,  by  a  certificate,  or  writ- 
ing, for  that  purpose,  and  at,  or  immediately 
before,  such  manumission,  obtained  a  certifi- 
cate, signed  by  the  overseers  of  the  poor  of  the 
town  where  the  defendants  resided,  or  a  major 
part  of  them,  which  certificate  they  caused 
to  be  registered  in  the  office  of  the  clerk  of  the 
town,  &c.  At  the  trial,  it  was  proved  that  the 
slave  in  question,  named  Jordan,  belonged  to 
the  testator  in  his  lifetime,  and  that  the  plaint- 
iffs in  error  were  executors,  and  that  the  de- 
fendants in  error  were  overseers  of  the  poor, 
&c.,  and  had  expended  the  sum  demanded,  as 
being  requisite  for  the  support  of  the  slave, 
who  was  unable  to  maintain  himself. 

The  defendant  below  then  offered  in  evi- 
dence the  following  certificate  in  writing: 
"  Oyster  Bay,  10th  August,  1807.  We  do  here- 
by certify  that  the  bearer,  named  Jordan,  the 
property  of  William  Hopkins  &  Co.,  appears 
to  be  under  the  age  of  fifty  years,  and  of  suf- 
ficient ability  to  get  his  own  living. 

''  We  do  hereby  manumit  the  same. 
,o!  A  \  "Daniel  Youngs.  j  Overseers  of 
bigneci.)  .. jacob VanWreklin,  (  the  Poor." 
This  certificate  was  indorsed  as  follows  : 
"  The  within  manumission  is  entered  in  the 
records  of  Oyster  Bay  in  book  I.,  page 319,  per 
Jacobus  Montfort,  Clerk."  The  certificate  of 
manumission  was  not  signed  by  the  plaintiffs 
in  error,  and  was  delivered  to  the  town  clerk 
by  William  Hopkins,  one  of  the  plaintiffs  in 
error. 

This  certificate  was  offered  as  conclusive  ev- 
idence of  the  facts  therein  contained,  and  as 
sufficient  to  exonerate  the  executors  from  all 
future  maintenance  of  the  slave ;  but  the 
court  refused  to  admit  the  certificate  as  evi- 
dence. 

The  defendants  below  then  offered  in  evi- 
dence the  will  of  Thomas  Hopkins,  by  which 
they  were  appointed  his  executors,  and  by 
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which  they  were  empowered  to  sell  and  dis- 
pose of  all  his  estate,  both  real  and  personal ; 
but  the  court  below  rejected  the  evidence. 
The  defendants  below  then  offered  to  prove, 
by  parol,  their  intention,  bona  fide,  to  manu- 
mit the  slave  by  the  said  certificate,  or  writing, 
but  the  court  rejected  the  evidence,  and 
charged  the  jury,  that  the  matters  offered  in 
evidence  by  the  defendants  below  were  incom- 
petent and  insufficient  to  bar  the  plaintiff's 
action,  and  that  the  jury  ought  to  find  a  ver- 
dict for  the  plaintiffs  below,  for  the  amount 
stated  in  their  declaration,  and  the  jury  found 
a  verdict  accordingly.  A  bill  of  exception* 
was  tendered  to  and  signed  by  the  court  be- 
low. 

*The  cause  was  submitted  to  the  [*227 
court  without  argument. 

Per  Curiam.  The  certificate  of  the  over- 
seers, rejected  at  the  instance  of  the  executors, 
was  conclusive  evidence  of  the  age  and  abil- 
ity of  the  slave,  and  sufficient  to  charge  the 
town  with  his  subsequent  maintenance  as  a 
pauper.  Whether  the  slave  was  duly  manu- 
mitted, as  respected  his  former  owner,  was  a 
question  between  him  and  the  owner,  and  not 
between  the  owner  and  the  town.  That  cer- 
tificate would,  probably,  be  sufficient  evidence 
of  manumission  to  conclude  the  owner,  but 
the  town  have  no  further  concern  wiih  that 
question,  after  having  given  the  certificate  re- 
quired by  law,  and  which  the  statute  render* 
conclusive  to  exonerate  the  owner. 

Judgment  reversed. 


MURRAY  ET  AL.  v.  KELLOGG. 

Articles  for  Voyage  Signed  by  Seaman — False 
Representation  of  Contents — Belay  in  Foreign 
Port — Capture  and  Sale — Liability  of  Owner* 
for  Wages. 

A  seaman  signed  articles  for  a  voyage,  as  he  un- 
derstood, and  as  it  was  represented  by  the  master, 
from  New  York  to  Archangel,  and  back  to  New 
York,  though  the  articles  were,  in  fact,  for  a  voyage 
from  Middletown,  Connecticut,  to  any  port  or  ports 
in  Europe,  for  three  years,  and  back  to  the  United 
States.  The  vessel  went  from  New  York  to  Sicily, 
Sardinia  and  Messina,  at  which  places  she  disposed 
of  her  outward  cargo,  and  took  in  a  load  of  salt  at 
Messina,  where  she  lay  seven  months,  during  most 
of  which  time  the  captain  was  absent.  She  left 
Messina  for  Gottenburg,  and  was  captured  off  Mi- 
norca by  a  French  privateer,  and  carried  into  To- 
bago, in  Africa,  and  there  condemned  and  sold. 

The  seaman,  on  his  return  to  the  United  States, 
brought  an  action  against  the  owners,  to  recover 
his  wnole  wages,  and  for  a  breach  of  the  shipping 
articles.  It  was  held  that  he  was  entitled  to  wages, 
at  Messina,  and  during  the  stay  there,  the  detention 
being  the  act  of  the  captain  ;  but  not  from  Messina, 
that  being  on  a  new  intermediate  voyage,  and  the 
capture  put  an  end  to  the  freight  as  well  as  wages 
for  that  voyage ;  and  where  the  wages  were  allowed 
in  an  inferior  court  up  to  the  capture,  the  court 
refused  to  reverse  the  judgment  on  that  account, 
the  excess  being  trifling,  and  no  evidence  as  to  the 
time  between  the  departure  from  Messina  and  the 
capture,  and  some  evidence  of  collusion  between 
the  master  and  captors. 

IN  ERROR,  on  certiorari  from  the  Justice's 
Court  of  the  City  and  County  of  Nevr 
York. 

Kellogg,  the  defendant  in  error,  brought  an 
action  of  assumpsit  against  Murray,  Lyman  & 
Ogden,  the  plaintiffs  in  error,  in  the  court 
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below,  for  wages  due  to  him  as  a  seaman  on 
board  the  ship  Rolla,  owned  by  the  plaintiffs 
in  error,  on  a  voyage  from  New  York  to  Arch- 
angel in  Russia.  The  plaintiff  below  also  de- 
clared for  a  breach  of  the  shipping  articles. 

On  the  trial  of  the  cause,  the  shipping  arti- 
cles not  being  produced,  pursuant  to  a  notice 
given  to  the  defendants  for  |hat  purpose,  parol 
evidence  was  given  of  their  contents. 
228*]  *The  plaintiff  proved  that  the  defend- 
ants were  owners  of  the  ship  ;  that  he  shipped 
on  board  the  2d  of  May,  1809,  and  signed  the 
usual  shipping  articles  fora  voyage  from  New 
York  to  Archangel,  in  Russia,  and  back  again 
to  the  port  of  New  York,  at  the  wages  of 
twenty-two  dollars  per  month.  The  vessel 
sailed  from  New  York,  but,  without  any  as- 
signed cause,  went  to  Sicily,  thence  to  Sar- 
dinia, and  thence  to  Messina.  She  disposed  of 
all  her  cargo  at  those  places,  excepting  about 
twenty  hogsheads  of  tobacco,  and  some  sugar, 
and  at  Messina  took  in  a  cargo  of  salt.  The 
vessel  lay  near  seven  months  at  Messina,  du- 
ring the  greater  part  of  which  time  the  master 
was  absent,  having  been  to  Leghorn.  The 
vessel  left  Messina,  bound,  as  was  said,  to 
Gottenburg,  but,  when  nearly  off  Leghorn, 
she  was  captured  by  a  privateer,  and  carried 
into  Tobago,  in  Africa ;  and,  as  was  to  be  in- 
ferred from  the  evidence  of  one  of  the  plaint- 
iff's witnesses,  with  the  connivance  of  the 
master  of  the  Rolla.  The  vessel  and  cargo 
were  condemned  at  Tobago,  and  sold  to  the 
Bey  of  Tunis.  The  vessel  was  captured  the 
26th  April,  1810,  and  the  plaintiff  arrived  at 
Boston  in  April  or  May,  1811.  The  captain 
told  one  of  the  witnesses  that  the  plaintiff  had 
shipped  to  go  to  Archangel,  and  back  to  New 
York,  and  the  witness  signed  the  articles  on 
this  representation.  He  asked  to  read  the  ar- 
ticles, but  one  of  the  defendants  said  it  was 
unnecessary,  as  that  was  the  voyage ;  and  it 
did  not  appear  that  the  plaintiff  read  them. 

On  the  part  of  the  defendants,  a  witness  tes- 
tified that  he  was  on  board  the  Rolla,  during 
the  voyage,  which  was  described  in  the  arti- 
cles to  be  from  Middletown,  in  Connecticut, 
to  any  port  or  ports  in  Europe,  and  the  sea- 
men shipped  for  the  term  of  three  years,  and 
then  back  to  the  United  States.  The  plaintiff 
signed  the  articles,  and  received  a  months' 
wages  in  advance,  and  received  some  money 
also  in  Sicily  and  Sardinia.  The  vessel  was 
captured  by  a  French  privateer  off  Minorca. 

The  court  below  gave  judgment  for  the 
plaintiff  for  one  hundred  and  ninety  dollars, 
being  the  amount  of  wages  due  to  the  plaintiff 
up  to  the  time  of  the  capture,  after  deducting 
the  money  he  had  received. 

The  cause  was  submitted  to  this  court  with- 
out argument. 

Per  Curiam.  The  wages  of  the  outward 
voyage  were  due  at  Messina,  because  freight 
was  earned  by  the  delivery  of  the  outward 
cargo  The  return  states  that  the  whole  of 
the  outward  cargo  was  disposed  of,  "except- 
ing about  twenty  hogsheads  of  tobacco,  and 
some  sugar." 

221)*]  *Th<;  only  question  in  this  case  is, 
whether  the  recovery  was  not  for  too  much, 
as  wages  were  allowed  up  to  the  time  of  t he- 
capture.  The  ship  lay  seven  months  at  Mes- 
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sin  a.  What  was  the  cause  of  this  enormous 
delay  does  not  appear.  It  is  chargeable  to  the 
act  of  the  captain,  for  he  was  absent  nearly 
the  whole  of  that  time,  and  the  seamen  were 
not  to  lose  their  wages  in  such  a  case.  The 
ship  sailed  from  Messina,  with  a  cargo  of  salt, 
and,  as  it  was  said,  for  Gottenburg.  This  was 
a  new  intermediate  European  voyage;  and, 
without  imputing  fraud  to  the  captain,  the 
capture  put  an  end  to  the  wages,  as  well  as  the 
freight  arising  upon  this  voyage.  Perhaps  it 
would  be  rigorous,  and  unreasonable,  to  de- 
duce, from  the  loose  testimony  upon  that 
point,  a  collusion  between  the  master  and  the 
commander  of  the  privateer  ;  and  if  not,  then 
wages  were  not  to  be  allowed  after  the  depart- 
ure from  Messina. 

How  much  time  elapsed  between  the  de- 
parture and  the  capture  does  not  appear.  It. 
may  not  have  been  three  days,  and  for  such  a 
small  and  trifling  excess  in  the  damages  the 
judgment  ought  not  to  be  reversed.  If  the 
capture  was  from  concert  and  arrangement, 
the  wages  were  clearly  due  up  to  the  time  of 
the  capture,  if  not  until  the  seamen  could  re- 
turn to  the  United  States. 

Judgment  affirmed. 
Cited  in— 2  Wood.  &  M.,  316. 


BEACH  AND  SAUNDERS  r.  FURMAN. 

Warrant  against  Party  Effusing  to  Work  — 
Highway  Tax  —  Levy  and  Sale  —  Illegal  —  Jus- 
tice not  Responsible. 

On  a  complaint  made  in  writing  to  a  justice  of 
the  peace,  by  an  overseer  of  the  highways,  pursu- 
ant to  a  warrant  issued  by  the  commissioners  of 
highways,  under  the  act  (sess.  24,  ch.  186),  stating 
that  A,  named  in  the  warrant,  had  been  warned  to 
work  on  the  highway,  but  had  "neglected  or  refused 
so  to  do  ;  the  justice  issued  his  warrant  to  one  of 
the  constables  of  the  town,  commanding  him  to 
levy  of  the  goods  and  chattels  of  A,  the  penalty 
prescribed  by  the  act  for  such  refusal  ;  and  the  con- 
stable, by  virtue  of  the  warrant,  took  and  sold  the 
cow  of  A.  It  was  held,  that  admitting  A  not  to  be 
liable  to  be  assessed  to  work  on  the  highway,  yet 
no  action  would  lie  against  the  justice  or  constable, 
who  are  mere  ministerial  officers,  having  no  judi- 
cial or  discretionary  power,  under  the  act  ;  and, 
therefore,  not  responsible  for  issuing  or  executing 
the  process  directed  by  the  authority  of  persons 
having  jurisdiction  over  the  subject  matter. 

The  remedy  for  the  party  aggrieved  in  such  case, 
is  either  by  an  action  against  the  overseer,  or  by 
removing  the  proceedings,  by  cerfuwari,  iuto  this 
court,  where  they  may  be  miashed. 

Whether  a  female,  though  a  freeholder,  is  liable 
to  be  assessed  to  work  on  the  public1'  highways. 


Citations-3  Johns.,  474  ;  2  Cat.,  179. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Sarah  Furman,  the  plaintiff  be- 
low, brought  an  action  of  trespass  against 
Beach  and  Saundcrs,  before  the  justice,  for 
taking  and  carrying  away  a  *co\v,  be-  [*2UO 
longing  to  the  plaintiff.  The  defendants  be- 
low pleaded  not  guilty  ;  and  Beach  pleaded 
also  a  justification,  under  the  Act  to  Regulate 
Highways,  sess.  24,  ch.  186,  passed  8th  April, 
1806. 

At  the  trial,  it  appeared  that  Saundcrs,  one 
of  the  defendants,  was  a  constable  of  the  town 
of  Unndilla,  and  a  warrant  was  issued  by  the 
commissioners  of  the  highways  of  the  town, 
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directed  to  William  Merithew,  the  overseer  of 
the  highways,  commanding  him  to  cause  the 
number  of  days  affixed  to  the  respective  names 
of  the  persons  annexed  to  the  warrant,  to  be 
worked  on  the  public  highway  in  his  district, 
according  to  law  ;  and  on  which  list  of  names 
annexed  to  tiie  warrant  the  plaintiff  was 
assessed  to  work  eight  days  and  a  half.  Saun- 
ders  also  produced  a  complaint  in  writing,  di- 
rected to  A.  I.  Beach,  one  of  the  defendants, 
who  was  one  of  the  justices  of  the  peace  of  the 
County  of  Otsego,  by  8.  Merithew,  overseer 
of  the  highways,  stating  that  "  he  had  warned 
Sarah  Furman  to  work  on  the  highways  four 
days  and  a  half,  which  she  had  neglected  and 
refused  to  do."  Saunders  also  gave  in  evi- 
dence a  warrant  issued  by  A.  I.  Beach,  a  jus- 
tice of  the  peace,  under  his  hand  and  seal,  di- 
rected to  any  constable  of  the  county,  reciting 
the  above-mentioned  complaint,  and  command- 
ing the  constable  to  levy  and  make  of  the 
goods  and  chattels  of  S.  Furman,  four  dollars 
and  a  half,  being  the  penalty  given  by  the 
act,  and  also  twenty-five  cents  costs,  &c.  The 
return  to  the  warrant  stated  that  Saunders, 
the  constable,  had,  by  virtue  thereof,  levied 
on  the  cow  of  the  said  S.  Furman,  and  had 
made  thereof  the  sum  mentioned,  &c.  There 
was  no  evidence  against  Beach,  the  other  de- 
fendant. 

It  appeared  that  Sarah  Furman  was  a  free- 
holder in  the  town  of  Unadilla.  The  justice 
gave  judgment  for  the  plaintiff  below,  for  fif- 
teen dollars  and  the  costs. 

Per  Curtam.  Whether  Sarah  Furman,  be- 
ing a  woman  and  a  freeholder,  was  liable  to 
be  assessed  to  work  on  the  highways,  is  a 
question  which  does  not  necessarily  arise  in 
this  case.  Admitting  her  not  to  have  been 
liable  to  be  assessed,  yet  as  she  was  assessed, 
and  a  complaint  iff  writing  made  to  the  justice 
by  the  overseer  of  highways,  of  her  default, 
the  justice  was  not  to  inquire  into  the  legal- 
ity of  the  assessment,  but  was  bound  by  the 
act  forthwith  to  issue  his  warrant  of  distress, 
and  the  constable  was  equally  boupd  to  exe- 
cute it.  The  act  is  peremptory,  and  leaves  no 
judicial  or  discretionary  power,  either  with 
231*]  the  justice  or  constable,  *and  so  the 
statute  was  understood  by  this  court,  in  the 
case  of  Bouten  v.  Neilson,  3  Johns.  Rep.,  474. 
That  case,  however,  as  well  as  the  case  of  Law- 
ton  v.  Commissioners  of  Highways,  2  Caines' 
Rep.,  179,  proves  that  the  party  aggrieved  by 
such  a  proceeding  is  not  without  redress,  for 
these  summary  proceedings  may  be  removed 
into  this  court,  and  reviewed  by  a  certiorari, 
to  be  directed  to  the  justice,  or  overseer,  as  the 
case  may  be.  Both  the  justice  and  the  con- 
stable acted  ministerially  in  this  case  ;  and  a 
mere  ministerial  officer  is  not  responsible  for 
the  issuing  or  the  execution  of  process,  so 
long  as  the  authority  under  which  the  process 
is  awarded  had  jurisdiction  over  the  subject 
matter.  Now,  the  overseer  of  the  highways 
was  the  person  to  designate,  in  the  first  in- 
stance, and  to  deliver  to  the  commissioners, 
the  names  of  the  persons  liable  to  be  assessed  ; 
and  he  was  also  the  officer  to  adjudge  what 
persons  were  in  default,  and  to  demand  the 
warrant.  In  the  exercise  of  this  authority,  the 
overseer  mav  have  returned  the  names  of 
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persons  not  liable  to  assessment,  and  he  may 
have  adjudged  persons  in  default  who  were 
not  in  default.  The  remedy  for  the  party 
so  aggrieved  cannot  be  against  the  justice 
and  constable,  concerning  in  issuing  and  exe- 
cuting the  warrant  of  distress,  for  they  had 
no  alternative  but  to  obey,  as  the  law  did  not 
give  to  either  of  tb>em  the  right  to  inquire  into 
the  legality  of  the  assessment,  or  the  truth  and 
sufficiency  of  the  allegation  of  the  default. 
The  remedy  must  be  either  by  an  action 
against  the  overseer,  or  by  removing  the  assess- 
ment, or  the  proceeding  under  it,  into  this 
court,  so  that  the  same  may  be  quashed.  It 
would  be  against  the  obvious  principles  of  jus- 
tice and  policy,  to  make  the  ministerial  officers 
act,  in  a  case  like  this,  at  their  peril,  when 
they  have  no  right  to  judge,  and  are  required 
to  act.  They  are  only  responsible  as  tres- 
passers when  they  act  under  the  authority  of 
a  person  who  had  no  jurisdiction  in  the  case, 
or  when  they  execute  that  authority  irregu- 
larly. 

Judgment  reversed. 

Questioned— 5  Mason,  503. 
Distinguished— 2  Lans.,  359. 

Cited  fn~5  Wend.,  178;  7  Wend.,  93  ;  10  Huu,  438  ; 
7  Barb.,  339 ;  2  Abb.  (U.  8.),  101. 
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Action  in  Justice's   Court  —  Former   Action  — 
When  a  Bar. 

A  being  arrested  at  the  instance  of  B,  on  a  charge 
of  having  taken  B's  bridle,  to  avoid  further  trouble 
and  expense,  A,  on  the  demand  of  B,  gave  him  a 
promissory  note  for  $12 :  and  B  promised  that  if  A 
would  ever  show  that  he  had  not  had  the  bridle,  or 
that  he  was  innocent  of  the  charge,  or  if  the  bridle 
should  be  found,  he  would  give  up  the  note,  and 
pay  A  for  his  trouble. 

B  sued  A  before  a  justice  on  the  note,  and  recov- 
ered judgment  for  the  amount,  which  was  paid  by 
A.  A  afterwards  brought  an  action  before  another 
justice  against  B,  to  recover  back  the  money,  on 
the  ground  that  he  was  innocent  of  the  charge,  and 
that  B  had  got  his  bridle  again,  without  the  knowl- 
edge or  assistance  of  A,  and  it  was  held  that  A, 
having  neglected  to  set  up  this  matter  against  the 
former  suit  on  the  note,  to  which  it  would  have 
been  a  good  defense,  the  former  suit  was  a  suffi- 
cient bar  under  the  act. 

Money  collected  under  a  regular  judgment  can- 
not be  recovered  back,  in  a  new  suit,  on  the  ground 
that  evidence  has  since  been  discovered  of  a  good 
defense,  which  existed  before  the  judgment. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Ward  and  Aylesworth  brought  an 
action  against  White,  before  the  justice.  The 
plaintiffs,  in  their  declaration,  stated  that  on 
or  about  the  10th  September,  1810,  White  al- 
leged he  had  lost  a  bridle,  and  accused  Ayles- 
worth of  taking  it,  and  threatened  to  put  him 
to  trouble  and  costs,  unless  he  would  pay  him 
the  sum  of  twelve  dollars  in  cash,  or  give  him 
a  note  for  the  amount,  with  sufficient  surety  ; 
upon  which  Aylesworth  (though  innocent  of 
taking  the  bridle),  to  save  himself  from  the 
trouble  and  expense  of  a  prosecution,  exe- 
cuted a  note  jointly  with  Ward,  dated  the  20th 
September,  1811,  for  the  sum  of  twelve  dol- 
lars, payable  in  three  months,  which  note  they 
afterwards  paid ;  that  White  had  recovered 
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possession  of  his  bridle,  without  the  knowl- 
edge or  aid  of  the  plaintiffs,  and  refused  to  re- 
fund the  money  so  paid  by  the  plaintiffs,  &c. 

The  defendant  pleaded  in  bar  a  prior  suit, 
brought  by  him  against  the  plaintiffs,  in  April, 
1811,  before  Sutherland,  another  justice,  in 
which  the  plaintiffs  neglected  to  set  off  their 
demand.  The  record  of  that  suit  was  pro- 
duced in  evidence,  by  which  it  appeared  that 
White  sued  the  plaintiffs  on  the  note  in  ques- 
tion, before  the  other  justice,  and  recovered 
the  amount  of  twelve  dollars  and  the  costs. 
The  justice  overruled  this  defense.  The  plaint- 
iffs then  proved  that  Aylesworth  was  arrested 
for  taking  the  bridle,  which  he  denied;  and 
White  told  him  that  if  he  would  ever  show 
that  he  had  not  had  the  bridle,  or  it  should 
ever  appear  that  A.  was  innocent,  he  would 
give  up  the  note,  or  that  if  he  should  find  the 
bridle,  or  if  it  should  be  found,  and  A.  not 
appear  to  be  guilty  of  taking  it,  White  would 
pay  him  for  his  trouble ;  and  Aylesworth  said, 
rather  than  to  be  carried  further,  he  would 
sign  the  note,  which  was  accordingly  done. 

A  witness  testified  that  one  Harrington  told 
him  that  White  gave  him  a  dollar  to  say,  and 
stand  to  it,  that  he  saw  Aylesworth  with 
White's  bridle,  and  that  he  did  say  so,  in  con- 
sequence of  which  the  note  was  given,  but 
233*]  that  he  would  not  have  said  so  *under 
oath.  This  evidence  was  objected,  but  ad- 
mitted by  the  justice. 

The  jury  gave  a  verdict  for  the  plaintiffs, 
for  twenty  dollars,  on  which  the  justice  gave 
judgment. 

Per  Curiam.  The  first  question  is,  whether 
the  recovery  by  White  on  the  note,  in  the  ac- 
tion before  the  other  justice,  in  which  the 
plaintiffs  neglected  to  set  off  their  demand, 
was  not  a  bar  to  this  suit.  We  are  of  opinion 
that  it  was  a  sufficient  bar.  The  grounds  on 
which  the  plaintiffs  recovered  in  this  suit  be- 
low would  have  been  a  good  defense  for  them 
in  the  suit  before  Justice  Sutherland ;  and  if 
the  plaintiffs  were  not  in  a  situation  at  that 
time  to  make  out  that  defense,  by  proof,  it 
was  their  misfortune.  The  money  having 
been  collected  under  a  regular  judgment,  can- 
not be  recovered  back  in  a  new  suit,  upon  the 
allegation  that  evidence  has  since  been  discov- 
ered of  a  defense  which  existed  before  the 
judgment.  On  this  ground,  therefore,  the 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Distinguished— 19  Johns.,  243. 
Cited  in -6  Wend.,  282 ;  15  Barb.,  70 ;  43  Barb..  318 ; 
B  How.  (U.  8.),  119  ;  1  Wood.  &  M.,  174 ;  49  Mo.,  230. 


LEONARD  ».  WILKINS,  Jim. 

• 

Action  for  Killing  Plaintiff's  Dog  —  Necessity  a 
Question  for  Jury. 


When-  the  dog  of  A  is  on  the  land  of  B, 
fowls,  and  in  tin-  act  of  destroying  one,  B  may  law- 
fully shoot  the  ili'ir,  in  the  same  manner  as  if  the 
dog  wen:  chasing  and  killing  sheep  or  other  re- 
claimed and  useful  animals.  It  is  enough  that  the 
fowl  is  oti  the  land  of  B,  without  showing  property 
in  the  fowl.  The  jury  are  to  decide  wliether  the 
killing  of  the  dog  is  Justltted  by  the  necessity  of  the 
case,  and  as  requisite  to  preserve  the  fowl. 

Oltrttions-Cro.  Jac.,  45;  3  Lev.,  25. 
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IN  ERROR,  on  certiorari  from  a  justice's 
court.  Leonard  sued  Wilkins,  before  the 
justice,  for  shooting  the  dog  of  the  plaintiff. 
The  defendant  pleaded  not  guilty,  and  the 
cause  was  tried  before  a  jury.  It  was  proved 
that  a  dog,  of  the  pointer  breed,  was  possessed 
by  the  plaintiff,  and  that  he  had  no  other  dog. 
Tlie  defendant  said  to  one  of  the  witnesses 
that  he  had  shot  the  plaintiff's  dog.  Another 
witness  saw  the  defendant  shoot  the  dog, 
which  was  in  the  field  of  the  defendant.  The 
dog  was  running  with  a  fowl  in  his  mouth, 
and  the  defendant  called  after  the  dog  before 
he  fired  ;  but  he  had  the  fowl  in  his  mouth  at 
the  time  he  was  shot.  The  plaintiff  was  near 
the  place  at  the  time,  on  horseback,  but  it  did 
not  appear  that  the  defendant  saw  him,  or 
knew  that  he  was  near,  until  after  he  shot  the 
dog.  Several  witnesses  testified  that  the  same 
dog  worried  and  injured  their  fowls  and 
*geese  ;  and  that  there  was  an  alarm  [*234 
in  the  neighborhood  respecting  mad  dogs. 

The  jury  found  a  verdict  that  the  plaintiff 
had  no  cause  of  action,  on  which  the  justice 
gave  judgment  against  the  plaintiff  for  the 
costs. 

Per  Curiam.  The  verdict  below  was  not 
against  law.  The  dog  was  on  the  land  of  the 
defendant,  in  the  act  of  destroying  a  fowl ; 
and  the  defendant  was  justified  in  killing  him, 
in  like  manner  as  if  he  was  chasing  and  kill- 
ing sheep,  deer,  calves,  or  other  reclaimed  and 
useful  animals.  This  principle  has  been  fre- 
quently and  solemnly  determined.  (Cro.  Jac., 
45  ;  3  Lev.,  25.)  It  was  for  the  jury  to  deter- 
mine whether  the  killing  was  justified  by  the 
necessity  of  the  case,  and  as  requisite  to  pre* 
serve  the  fowl ;  and  the  fowl  being  on  the 
land  of  the  defendant  was  enough,  without 
showing  property  in  the  fowl. 

Judgment  affirmed. 
Cited  in— 23  Wend.,  359. 


MANDELL,  Assignee  of  the  SHERIFF,  &c., 


BARRY  ET  AL. 

Act  for  Relief  of  Officer  Sued  for  Escape  —  Con- 
struction —  Action  on  Bond  for  Jail  Lit>ertie* 
by  Assignee  against  Original  Debtor  and  Bure- 
ttes —  Voluntary  Escape  —  Return  —  Recovery. 

The  Act  of  the  5th  April,  1810  (sess.  33.  ch.  187).  is 
intended  only  for  the  relief  of  the  sheriff,  coroner 
or  other  officer,  when  sued  for  an  escai>e. 

Where  an  action,  therefore.  Is  brought  by  the  as- 
signee of  the  bond  given  to  the  sheriff,  on  granting 
the  liberties  of  the  jail,  against  the  original  debtor 
and  his  sun-ties,  on  the  bond,  a  voluntary  return 
after  a  voluntary  escape,  and  before  suit  brought, 
is  not  a  defense  ;  and  the  assignee  may  recover  the 
amount  of  the  debt  in  the*  original  suit,  though  no 
suit  has  been  brought  against  the  sheriff  for  the  es- 
cape. 

Citations-  Act  March  30.  1801,  eh.  SH  ;  4  Johns.,  4ft  ; 
7  Johns..  510;  Act  March  28.  1805),  ch.  148;  Act  April 
5,  1810,  ch.  187. 

IN    ERROR,   from  the  Court   of    Common 
IMens,  or  Mayor's  Court,  of  Albany. 
The  plaintiff  in  error,   as  assignee  of   the 
sheriff  of  Albany,  brought  an  action  of  debt, 
in  the  court  below,  against  the  defendants,  on 
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a  bail-bond  executed  by  Barry,  who  had  been 
taken  into  custody  of  the  sheriff,  on  a  ca.  &a., 
and  by  Harbeck  and  Hewson,  his  sureties,  for 
the  jail  liberties  granted  to  Barry  by  the  sher- 
iff, pursuant  to  the  act.  The  bond  was  in  the 
usual  form,  conditioned  that  "if  Barry  should 
remain  a  true  and  faithful  prisoner,  within 
the  liberties  of  the  jail,  and  should  not  at  any 
time,  or  in  any  wise,  escape,  or  go  without  the 
limits  of  the  jail  liberties,  until  he  should  be 
thence  discharged  by  due  course  of  law,"  the 
obligation  to  be  void,  &c.  The  plaintiff  averred 
that  Barry  did  not  remain  a  true  and  faith- 
ful prisoner,  &c.,  but  that,  afterwards,  on  the 
12th  of  August,  &c.,  did  escape  and  go  with- 
235*^  out  the  *limits  of  the  said  liberties, 
and  without  being  thence  discharged  by  due 
course  of  law,  &c..  and  that  the  sheriff,  after- 
wards, assigned  the  bond  to  the  plaintiff,  ac- 
cording to  the  statute,  &c.,  by  reason  where- 
of, &c. 

The  defendants  pleaded  :  1.  Nonestfaclum. 
2.  That  Barry  did  remain  a  true  and  faithful 
prisoner,  &c.,  with  a  verification.  3.  That 
Barry,  accidentally  and  inadvertently,  and 
without  intention  to  escape,  stepped  beyond 
the  outline  of  the  said  liberties,  which  were 
bounded  by  an  imaginary  line  of  vague  and 
uncertain  description,  not  designated  by  posts 
and  other  visible  marks ;  and  did,  afterwards, 
before  the  commencement  of  any  suit  against 
the  sheriff,  and  before  the  assignment  of  the 
said  bond,  &c.,  voluntarily  return  within  the 
liberties,  &c.,  and  hath  ever  since  remained, 
and  still  remains,  a  true  and  faithful  prisoner, 
&c.,  which  is  the  same  escape,  &c.,  and  this 
he  is  ready  to  verify,  &c. 

The  plaintiff,  protesting  that  Barry  did  es- 
cape, &c. ,  and  did  not  remain  a  true  and 
faithful  prisoner,  replied  to  the  second  plea 
that  the  said  Barry  did  not  remain  a  true  and 
faithful  prisoner,  but  did  escape,  &c.,  and  on 
which  issue  to  the  country  was  joined.  To 
the  third  plea,  protesting  that  the  matters 
therein  contained  were  not  sufficient  in  law, 
&c.,  the  said  Barry,  without  any  such  cause 
as  the  defendants  in  that  plea  alleged,  did  es- 
cape, &c.,  on  which  issue  was  also  joined. 

At  the  trial,  the  jury  found  a  special  ver- 
dict, from  which  it  appeared  that  no  suit  had 
been  brought  against  the  sheriff  for  the  es- 
cape, and  the  liberties  were  not,  in  the  place 
where  Barry  escaped,  marked  by  any  visible 
boundaries,  and  that  Barry  stepped  six  or 
eight  feet  beyond  the  limits,  to  drive  a  cow  to 
the  end  of  a  yard,  and  returned  within  the 
limits  within  five  or  ten  minutes  thereafter ; 
but  that  he  knew,  at  the  time,  what  the  limits 
were.  And  they  found,  also,  as  to  the  third 
issue,  that  Barry  did  escape,  and  without  any 
such  cause  as  is  set  forth  in  the  defendants' 
plea,  «fec.,  and  they  assessed  the  damages  to 
the  whole  amount  of  the  original  debt  for 
which  Barry  was  in  custody.  On  this  verdict, 
the  court  below  gave  judgment  for  the  plaint- 
iff. 

Mr.  Henry,  for  the  plaintiff  in  error,  con- 
tended that  the  jury,  in  assessing  the  dam- 
ages, ought  not  to  have  made  the  debt  in  the 
original  suit  the  measure  of  assessment.  The 
bond  given  to  the  sheriff  is  merely  for  his  in- 
demnity (2  Johns.  Cas.,  205);  and  the  return 
236*]  of  the  prisoner, before  *action  brought, 
744 


is  equivalent  to  a  plea  of  non  damnificatw. 
The  Act  of  the  28th  March,  1809,  sess.  32,  ch. 
148,  which  was  passed  in  consequence  of  the 
decision  of  this  court,  in  TiUman  v.  Lansing, 
4  Johns.  Rep.,  45,  renders  the  bond  given  to 
the  sheriff  for  the  jail  liberties  assignable  ;  and 
declares  that  the  party  to  whom  it  is  assigned 
may  maintain  an  action  thereon  as  assignee, 
and  recover  the  amount  due  in  the  original 
action.  The  design  of  this  statute  was  to  pre- 
vent circuity  of  action,  and  to  stay  the  pro- 
ceedings against  the  sheriff,  until  he  had  an 
opportunity  of  suing  on  the  bond.  But  by 
the  Act  of  the  5th  April,  1810.  sess.  33,  ch. 
187,  sheriffs  are  restored  to  their  common  law 
defense  of  recaption,  on  fresh  pursuit,  and  a 
returning  of  the  prisoner  within  custody,  be- 
fore a  suit  is  commenced  for  the  escape,  as 
fully  as  if  the  Act  Relative  to  the  Jail  Liber- 
ties, or  making  the  bonds  assignable,  had 
never  passed. 

The  rule  of  damages  prescribed  by  the  Act 
of  the  28th  March,  1809,  was  to  prevail,  after 
the  court  had  decided  upon  the  absolute  re- 
sponsibility of  the  sheriff  ;  but  the  Act  of  8th 
April,  1810,  restoring  the  sheriff  to  his  com- 
mon law  defense,  is  a  virtual  repeal  of  the  rule 
of  damages  given  by  the  former  act.  If  such 
be  not  the  interpretation,  the  sheriff,  if  sued 
for  the  escape,  may  avail  himself  of  this  de- 
fense at  common  law,  and  prevent  any  recov- 
ery against  him ;  and  afterwards  sue  on  the 
bond,  and  recover  the  whole  amount  of  the 
original  debt. 

The  assignee,  in  this  case,  cannot  claim  to 
be  in  a  different  or  better  situation  than  the 
assignor,  or  original  obligee. 

Again,  this  is  the  case  of  a  surety,  and  the 
object  of  the  bond  is  merely  the  indemnity  of 
the  sheriff.  If  the  sheriff  cannot,  then,  be 
damnified,  ought  the  surety  to  be  made  liable 
on  this  bond,  beyond  the  scope  of  his  engage- 
ment ?  The  reason  of  the  measure  of  dam- 
ages given  by  the  Act  of  the  28th  March,  1809, 
has  ceased,  and  been  virtually  repealed.  The 
maxim  of  the  law  cessante  ratione,  cessat  et  ipm 
lex,  is  strictly  applicable.  By  every  rule  of 
sound  construction,  such  must  be  the  opera- 
tion of  the  Act5,  1810.  (4  Bac.  Abr.,  Stat. 
I.,  4.) 

It  would  be  extremely  hard  and  unreasona- 
ble, in  this  case,  to  apply  a  rule  of  damages  to 
the  surety,  and  make  him  liable  to  the  amount 
of  the  original  debt,  when  it  is  not  applied  to 
the  sheriff,  in  a  suit  against  him.  And  how 
can  an  assignee  possess  greater  or  other  rights, 
in  regard  to  the  subject  assigned,  than  the  as- 
signor ? 

*Mr.  J.  Hamilton,  contra,  was  stopped  [*237 
by  the  court. 

Pfr  Curiam.  The  escape  charged  in  the 
declaration,  in  the  suit  below,  was  found,  by 
the  special  verdict,  to  have  been  voluntarily 
and  intentionally  made.  This  is  the  necessary 
and  inevitable  inference  from  the  matters  of 
fact  found  in  respect  to  the  second  plea;  and,  as 
to  the  third  plea,  the  jury  expressly  say  that  the 
escape  was  made  without  any  such  cause  a» 
was  set  forth  in  that  plea,  that  is,  it  was  not 
"accidentally  and  inadvertently,  and  without 
intention  to  escape."  The  only  question,  then, 
arising  upon  the  record  is,  whether  a  volun- 
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tary  return,  after  a  voluntary  escape,  and  be- 
fore suit  brought,  be  a  defense  to  a  suit  brought 
for  such  escape,  by  the  assignee  of  the  sheriff. 
The  history  of  the  several  statutes  upon  this 
subject  is,  briefly,  as  follows  : 

By  the  Act  of  30th  March,  1801,  ch.  91,  jail 
liberties  were  established,  and  prisoners  were 
entitled  to  the  benefit  of  them,  on  giving  I  ond, 
with  sufficient  sureties,  to  the  sheriff,  that  they 
would  "remain  true  and  faithful  prisoners, 
and  not,  at  any  time,  nor  in  any  wise  escape." 
Under  this  act  it  was  decided,  in  Tittman  v. 
Lansing,  4  Johns.  Rep. ,  45,  that  the  bond  was 
forfeited  after  a  voluntary  escape,  and  that 
the  sheriff  (who  alone  was  liable,  under  that 
act,  to  be  sued  by  the  plaintiff  for  the  escape) 
could  not  plead  a  return  before  suit  brought. 
The  grounds  of  that  decision  the  court  see  no 
reason  to  question.  They  were  further  con- 
sidered and  enforced  by  two  of  the  judges  of 
this  court,  in  the  case  of  Dash  v.  Van  Vleeck, 
1  Johns.  Rep.,  510  ;  and  the  provisions  in  the 
second  and  third  sections  of  the  Act  of  28th 
March,  1809,  ch.  148,  were  evidently  made  in 
consequence  of,  and  in  affirmance  of,  that  de- 
cision. The  Act  of  1809,  also,  made  these 
bonds,  given  for  the  jail  liberties,  assignable  to 
the  plaintiff,  and  authorized  him  to  sue  as  as- 
signee of  the  sheriff.  Nothing  was  done  by 
this  act  to  alter  or  enlarge  the  nature  of  the  de- 
fense. The  bond  remained  forfeited  after  a 
voluntary  escape,  and  the  remedy  upon  it  com- 
plete as  under  the  Act  of  1801.  But  the  Act 
of  5th  April,  1810,  sess.  33,  ch.  187,  made  a 
new  provision  in  respect  to  the  defense  in  a 
suit  against  the  sheriff,  and  enacted  ' '  that 
nothing  contained  in  the  Acts  of  1801,  or  1809, 
aforesaid,  should  be  so  constructed  as  to  pre- 
vent any  sheriff,  coroner,  or  other  officer,  in 
cases  of  escapes,  from  availing  himself,  as  at 
common  law,  of  a  defense  arising  from  a  re- 
caption on  fresh  pursuit,  and  a  returning  of  the 
prisoner  within  the  custody  of  such  officer. 
U38*]  *before  an  action  shall  be  commenced 
for  the  escape."  The  words  of  this  act  apply 
only  to  relieve  the  sheriff,  coroner,  or  other 
officer,  when  they  are  sued  for  the  escape. 
The  act  has  no  application  to  a  suit  upon  the 
bond,  either  by  the  sheriff  or  by  his  assignee. 
It  was  made  to  relieve  the  officer,  who  may  be 
an  innocent  party,  and  not  the  original  debtor, 
who  bound  himself  "to  remain  a  true  and 
faithful  prisoner."  and  that  he  would  "in  no 
wise  escape."  If  he  has  willfully  departed 
from  the  liberties,  he  has  broken  his  engage- 
ment, and  forfeited  all  just  title  to  indulgence. 
The  persons  who  became  his  sureties  (and  who 
were  probably,  indemnified  by  him)  must,  and 
ought  to  be  equally  responsible  with  the 
debtor,  or  otherwise  the  guard  hereby  intended 
against  fraud  would  be  illusory,  and  of  no  ef- 
fect. They  ought  especially  to  be  held  so, 
when  they  join  with  him  in  his  defense,  for  it 
would  be  impossible,  and  contrary  to  all  rule, 
to  allow  to  one  defendant  the  plea  of  a  volun- 
tary return,  and  not  to  the  other.  The  fact  of 
how  long  the  prisoner  continued  without  the 
liberties,  or  to  what  distance  he  escaped,  never 
can  be  material,  when  it  is  once  ascertained  that 
the  escape  was  voluntary  and  intentional. 

The  court  are  perfectly  satisfied  that,  ac- 
cording to  the  letter  and  spirit  of  the  several 
statutes  upon  this  subject,  as  well  as  upon 
JOHNS.  RKP.,  9. 


principles  of  justice  and  sound  policy,  the 
party  to  the  bond  cannot  set  up,  as  a  defense 
to  a  breach  of  the  bond  for  a  voluntary  escape, 
that  the  prisoner  voluntarily  returned  before 
suit  brought,  and  the  judgment  below  must, 
accordingly,  be  affirmed. 

Judgment  affirmed. 

Reversed— 10  Johns.,  563, 

Cited  in— 21  How.  Pr.,  71 :  12  Abb,  Pr.,  116. 


*!N    THE    MATTER    OF  JEREMIAH 
FERGUSON,  a  Soldier  in  the  United  States 
Army. 

Jurisdiction  of  State  Court — Soldier  of  U.  8. 
Army — Habeas  Corpus — Question  Discretion 
of  Judge. 

The  allowance  of  a  writ  of  habeas  corpus,  in  te rm 
time,  is  a  matter  of  sound  legal  discretion :  and 
when  it  appeared,  on  an  application  for  the  allow- 
ance of  such  a  writ,  that  the  party  was  a  soldier  in 
the  Army  of  the  United  States,  enlisted  by  one  of 
the  officers  of  the  United  States  Army,  the  court 
refused  to  grant  the  allowance,  as  it  was  a  matter 
arising  under  or  by  color  of  the  authoritv  of  the 
United  States,  and  a  judge  of  the  Supreme  Court  of 
the  United  States,  or  the  District  Court  of  the 
United  States,  had  clear  and  unquestionable  juris- 
diction in  the  matter,  and  could  afford  the  party 
the  requisite  relief. 

Whether  a  state  court  has  jurisdiction  to  allow 
a  habeas  corpus  in  such  a  case.  Dubitatur. 

Citations-1  Johns.  Cos.,  136 :  2  Hall's  L.  J.,  192;  1 
Laws  of  U.  S.,  53,  55 :  Doug.,  594. 

A  PPLICATION  was  made  to  the  court  for 
1A_  the  allowance  of  a  writ  of  habem  corpnx, 
directed  to  John  Christie,  a  Lieutenant-Colonel 
in  the  Army  of  the  United  Slates,  to  bring  up 
the  body  of  Jeremiah  Ferguson.  The  applica- 
tion was  founded  upon  the  affidavit  of  the 
father  of  Ferguson,  in  which  he  stated  that 
Jeremiah  Ferguson  is  an  enlisted  soldier  in  the 
thirteenth  regiment  of  infantry,  in  the  Army 
of  the  United  States,  now  under  command  o'f 
John  Christie,  and  that  the  said  Jeremiah  is  an 
infant,  under  the  age  of  twenty-one  years,  viz. : 
of  the  age  of  seventeen  years  and  nine  months; 
and  that  he  enlisted  without  the  consent  of  his 
father,  and  is  desirous  of  being  released  and 
discharged. 

KENT,  f-h.  J.  The  cause  of  the  detention 
of  the  prisofter  being  fully  and  distinctly  de- 
tailed in  the  affidavit,  an  important  question, 
arising  upon  the  motion,  is,  whether  this  court 
has  jurisdiction  in  the  case. 

A  similar  application  was  made  to  this  court 
in  July  Term,  1799,  in  the  case  of  If  unfed, vt  ho 
was  stated  to  be  an  enlisted  soldier  (1  Johns. 
Cases,  136),  and  the  motion  was  denied  ;  but 
the  court  gave  no  opinion  on  the  question  of 
jurisdiction.  The  only  case  I  have  met  with, 
in  which  this  question  has  been  considered,  is 
that  of  Emannel  Roberts,  which  arose  in  Mary- 
land, in  1809.  (2  Hall's  Law  Journal,  192.)  The 
halva*  torpu*  was  awarded  in  that  case,  upon 
affidavit  that  the  person  had  been  seized  and 
forcibly  carried  on  board  of  a  public  vessel, 
belonging  to  the  United  States,  then  lying  in 
the  harbor  of  Baltimore,  and  where  he  was  de- 
tained. By  the  return  of  the  writ,  it  appeared 
that  Roberts  had  voluntarily  enlisted  in  the 
naval  service  of  the  United  States  ;  and  the 
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court  declared  it  to  be  a  proceeding  under  the 
authority  of  the  United  States,  and  that  they 
"  had  no  right  to  interfere,"  although  it  was 
alleged  that  the  party  was  only  sixteen  years 
of  age,  and  was  drunk  when  enlisted. 

As  far  as  that  case  goes,  it  is  an  authority 
against  the  jurisdiction  of  the  state  courts ; 
and  yet  Nicholson,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  seemed  to  consider  that 
there  might  be  cases  in  which  it  would  be  the 
duty  of  the  state  courts  to  interfere,  even 
2-4O*]  *though  the  imprisonment  was  under 
color  of  the  authority  of  the  United  States. 

As  far  as  I  have  reflected  upon  the  question, 
I  have  been  led  to  conclude  that  our  jurisdic- 
tion does  not  depend  upon  the  greater  or  less 
degree  of  aggravation  in  the  case,  and  that  we 
have  either  no  jurisdiction  at  all,  or  a  com- 
pletely concurrent  jurisdiction,  in  granting  re- 
lief upon  habeas  corpus,  in  all  cases  of  unlaw- 
ful imprisonment,  by  an  officer  of  the  United 
States,  under  color  or  by  pretext  of.the  authori- 
ty of  the  United  States. 

"  The  present  case  being  one  of  an  enlistment 
under  color  of  the  authority  of  the  United 
States,  and  by  an  officer  of  that  government, 
the  federal  courts  have  complete  and  perfect 
jurisdiction  in  the  case  ;  and  there  is  no  need 
of  the  jurisdiction  or  interference  of  the  state 
courts  ;  nor  does  it  appear  to  me  to  be  fit  that 
the  state  courts  should  be  inquiring  into  the 
abuse  of  the  exercise  of  the  authority  of  the 
general  government.  Numberless  cases  may 
be  supposed  of  the  abuse  of  power  by  the  civil 
and  military  officers  of  the  government  of  the 
United  States  ;  but  the  courts  of  the  United 
States  have  competent  authority  to  correct  all 
such  abuses,  and  they  are  bound  to  exercise 
that  authority.  The  responsibility  is  with 
them,  not  with  us ;  and  we  have  no  reason  to 
doubt  of  their  readiness,  as  well  as  ability,  to 
correct  and  punish  every  abuse  of  power, 
under  that  government.  The  judicial  power 
of  the  United  States  is  commensurate  with 
every  case  arising  under  the  laws  of  the  Union ; 
and  the  Act  of  Congress  (Laws  of  U.  S. ,  Vol. 
I.,  53,  55)  gives  to  the  federal  courts,  exclu- 
sively of  the  courts  of  the  general  states,  cog- 
nizance of  all  crimes  and  offenses  cogniza- 
ble under  the  authority  of  the  United 
States.  If  the  soldier,  in  the  present  case,  oe 
detained  against  his  will,  knowing  him  to  be 
an  infant,  or  if,  though  an  adult,  he  has  been 
compelled  to  enlist,  by  duress  or  violence,  it  is 
a  public  offense,  but  an  offense  of  which  this 
court  cannot  take  cognizance.  An  abuse  of 
the  authority  of  the  United  States  is  an  offense 
against  the  United  States,  and  exclusively  cog- 
nizable in  their  courts.  When  the  state  courts 
have  not  jurisdiction  over  the  whole  subject 
matter  of  the  imprisonment,  and  when  the 
federal  courts  have  such  jurisdiction,  by  in- 
dictment, as  well  as  by  habeas  corpus,  there  ap- 
pears to  me  to  be  a  manifest  want  of  jurisdic- 
tion in  the  case. 

The  want  of  jurisdiction  over  the  offense  of 
unlawful  imprisonment  by  indictment,  seems 
equally  to  exclude  the  collateral  remedy  by 
habeas  corpus,  except  where  a  jurisdiction,  in 
241*]  *the  latter  case,  is  specially  conferred. 
The  writ  of  habeas  corpus,  as  applied  to  such 
purposes,  is  a  prerogative  writ,  and  the  issuing 
of  it,  in  term  time,  rests  in  sound  legal  discre- 


tion.  There  appears  to  be  an  incongruity  in 
such  a  maimed  jurisdiction,  as  this  court  would 
possess,  of  having  a  right  to  deliver  from  an 
illegal  imprisonment,  and  yet  no  right  to  call 
to  an  account  the  authors  of  such  illegality 
and  oppression.  The  general  principle  is,  that 
if  a  court  has  no  jurisdiction  of  the  principal 
question,  it  has  none  of  its  consequences  and 
incidents.  Thus  it  is  laid  down  that  a  com- 
mon law  court  has  no  cognizance  of  any  ques- 
tion incidental  to  that  of  prize,  because  they 
are  incompetent  to  embrace  the  whole  subject 
matter.  (Le  Caux  v.  Eden,  Doug.,  594.)  It 
would  be  easy  to  state  and  multiply  difficulties 
in  the  exercise  of  any  jurisdiction,  in  cases 
arising  under  the  exercise  of  the  authority  of 
the  government  of  the  United  States,  or  in 
drawing  with  precision,  any  line  between  the 
cases  in  which  we  may  and  in  which  we  may 
not  interfere  by  habeas  corpus.  Suppose  the 
marshal  of  the  district  was  to  detain  a  person 
in  prison,  under  color  of  process,  when  it  could 
be  shown  to  this  court  that  the  process  was 
void,  or  that  the  arrest  was  after  the  return 
day,  would  a  state  court  undertake  to  deliver 
the  party  from  the  marshal's  custody  ?  I  pre- 
sume not,  and  yet  I  see  no  reason  for  any  dis- 
tinction, as  to  the  question  of  jurisdiction,  be- 
tween that  case  and  the  present.  The  deten- 
tion in  each  case  is  by  an  officer  of  the  United 
States,  under  color  of  its  authority. 

The  civil  remedy  of  the  party  by  private 
suit  in  a  state  court,  is  a  distinct  question,  not 
before  us  ;  and  in  cases  of  private  suits,  the 
state  courts  have,  in  most  cases,  by  the  act  of 
Congress,  a  concurrent  jurisdiction.  My  con- 
clusion is,  that  it  would  not  only  be  unfit  for 
the  court  to  interpose  in  this  case,  so  long  as 
the  courts  and  judges  of  the  United  States 
have  ample  and  perfect  jurisdiction  over  the 
whole  subject  matter,  but  that  it  would  also  be 
exercising  power  without  any  jurisdiction, 
and,  therefore,  I  am  of  opinion  that  the  writ 
ought  to  be  denied. 

THOMPSON,  J.  I  concur  in  refusing  the  al- 
lowance of  the  Jiabeas  corpus  ;  but  think  it  un- 
necessary to  disclaim  having  jurisdiction,  in 
any  case  where  the  imprisonment  or  restraint 
is  under  color  of  the  authority  of  the  United 
States.  Questions  of  jurisdiction  between  the 
United  States  courts  and  the  state  courts  are 
generally  nice  and  delicate  subjects.  I  should 
be  unwilling  *to  assume  jurisdiction  [*242 
where  we  have  it  not.  And  I  do  not  feel 
myself  at  liberty  to  renounce  it  when  it  is 
given  to  this  court.  The  case  of  Emanuel 
Roberts,  referred  to.  by  the  Chief  Justice, 
seems  to  be  the  only  one  where  this  question 
has  received  a  judicial  decision  ;  and  although 
in  that  case  the  habeas  corpus  was  denied,  yet 
Nicholson,  Ch.  J.,  said  there  might  be  cases  in 
which  it  would  be  the  duty  of  the  state  courts 
to  interfere.  The  immediate  object  of  a  habeas 
corpus  is  to  liberate  the  party  from  an  illegal 
restraint.  The  allowance  of  it  does  not  neces- 
sarily draw  after  it  an  inquiry  into  any  of- 
fense, committed  either  by  the  party  impris- 
oned, or  by  him  who  assumes  the  right  of  re- 
straint. The  criminal  offense  is  still  open  to  the 
cognizance  of  the  proper  tribunal.  The  state 
courts  must  have  the  power,  in  many  cases,  to 
determine  upon  the  extent  and  operation  of 

JOHNS.  REP.,  9. 


1812 


BURNELL  v.  JOHNSON. 


242 


the  laws  of  Congress.  As  in  the  case  now 
before  us,  if  a  civil  suit  should  be  brought  for 
false  imprisonment,  the  legality  of  the  enlist- 
ment, under  the  act  of  Congress,  would  prob- 
ably be  involved,  and  must  be  determined  col- 
laterally. And  this  is  the  only  inquiry  upon  the 
fiabeas  corpus.  The  objections,  however,  stated 
by  the  Chief  Justice,  against  the  jurisdiction 
of  this  court,  are  entitled  to  great  considera- 
tion, and  as  the  allowance  of  the  writ,  in  term 
time,  rests  in  sound  legal  discretion  ;  and  as 
the  party  may  have  relief  by  application  to  one 
of  the  judges  of  the  Supreme  Court  of  the 
United  States,  or  of  the  District  Court  for  this 
district,  whose  jurisdiction  in  the  case  is  un- 
questionable, I  think  the  application  ought  to 
be  denied. 

SPENCER,  VAN  NESS,  and  YATES,  JJ.,  con- 
curred ;  expressly  reserving  themselves  as  to 
the  question  of  jurisdiction,  but  agreeing,  for 
the  reasons  assigned  by  THOMPSON,  J.,  that 
the  application  ought  to  be  refused. 

Motion  denied. 

Cited  in— 23  Barb.,  601 ;  36  Barb.,  246 :  40  Barb.,  48 ; 
21  How.  Pr.,  71 ;  22  How.  Pr.,  189;  8  Abb.  Pr.,  296 ;  2 
Abb.  N.  S.,  338;  1  Park,  440;  6  Park,  285;  2  Wheel., 
531,  567;  11  Leg.  Obs.,  236;  1  Duer.  721;  1  Mason,  86; 
1  Abb.  (U.  S.),  145;  Hemp.,  309;  107  Mass.,  161. 


243*]  *BURNELL  «.  JOHNSON. 

Judgment  by  Confection — Execution,  Levy  and 
Sale  by  Consent  of  Defendant — Possession  left 
in  Defendant — Sale  Fraudulent  and  Void — 
Liability  to  Second  Execution. 

A  judgment  was  confessed,  without  process,  by  B 
in  favor  of  A  before  a  justice,  and  execution  taken 
out  immediately,  by  consent,  and  delivered  to  a  con- 
stable, and  before  any  levy  made,  C  gave  the  consta- 
ble a  *.  ceipt  for  the  household  goods,  &c.,  of  B,  and 
the  goods  were  afterwards  sold  by  consent  of  B,  in 
mass,  by  the  constable,  without  seeing  them,  and 
after  the  execution  had  expired.  A  became  the 
purchaser,  and  the  goods  were  left  in  the  possession 
of  B.  and  C  gave  a  receipt  to  A  to  account  for  them. 

While  the  goods  were  thus  in  possession  of  B  they 
were  taken  by  another  execution  against  B  at  the 
suit  of  D. 

In  an  action  of  trover,  brought  by  C,  it  was  held 
that  the  transaction  as  between  A,  B  and  C  was 
fraudulent,  and  that  C  had  no  property  in  the 
goods,  which  were  liable  to  the  second  execution. 

IN  error,  on  certiorari  from  a  justice's  court. 
Johnson  brought  an  action  of  trover  against 
Burnell,  before  the  justice,  for  certain  articles 
of  household  furniture.  It  was  proved,  at  the 
trial,  that  the  goods  claimed  by  the  plaintiff 
had  been  sold  on  two  executions,  issued  by  a 
justice's  court,  in  favor  of  Jesse  Killburne 
against  Jesse  Townsend,  on  judgments  con- 
fessed by  him,  without  process,  before  the  jus- 
tice, on  the  28th  of  March,  1811,  and  the  exe- 
cutions were,  by  consent  of  the  parties,  issued 
immediately.  On  the  3d  of  April,  and  before 
any  levy  was  made  by  the  constable,  Town- 
send  delivered  to  the  constable  a  receipt  for 
the  property  in  question,  signed  by  Johnson. 
The  constable,  without  any  actual  levy,  adver- 
tised the  property  for  sale  on  the  execution, 
and,  by  the  consent  of  Killburne,  adjourned 
the  sale,  and  again  advertised  the  property, 
and  again,  by  consent,  adjourned  and  adver 
tised  the  sale  for  the  2d  of  July.  One  part  of 
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the  property,  consisting  of  painters'  colors, 
tools,  &c. ,  was  sold  in  one  lot,  and  the  house- 
hold furniture,  without  being  seen  by  the  con- 
stable, was  sold  together  in  another  lot,  and  the 
whole  was  purchased  by  Killburne  for  twenty- 
five  dollars.  The  sale  was  made  with  the  con- 
sent of  Townsend.  The  executions,  which  had 
expired,  had  not  been  renewed.  The  property 
was  left  in  the  possession  of  Townsend,  and, 
afterwards,  on  the  12th  of  July,  Johnson  gave 
Killburne  a  receipt  for  the  property,  engaging 
to  return  it  to  him  when  called  for,  or  to  pay 
him  for  it.  While  the  property  was  thus  in  the 
possession  of  Townsend,  it  was  taken  by  Bur- 
nell, the  defendant  below,  another  constable, 
on  the  15th  of  July,  by  virtue  of  an  execution 
in  favor  of  one  Kurd  against  Townsend, 
issued  on  a  judgment  obtained  the  22d  of 
June.  The  jury  found  a  verdict  for  Johnson, 
the  plaintiff  below,  for  eleven  dollars  and  sev- 
enty-five cents,  on  which  the  justice  gave 
judgment. 

Per  Curiam.  Here  are  too  many  circum- 
stances of  fraud  attending  Johnson's  claims  to 
the  goods  to  permit  the  recovery  to  be  sup- 
ported. It  was  a  verdict  against  the  conclu- 
sions of  law.  The  judgments  from  Town- 
send  to  Killburne  were  confessed  without  pro- 
cess, *and  without  any  consideration  [*244 
appearing,  and,  by  consent,  execution  was  im- 
mediately taken  out.  Johnson  then  immedi- 
ately appears  in  the  transaction,  and  receipts  to 
Townsend  for  the  goods,  but  they  appear  still 
to  be  in  Townsend's  possession.  Why  Johnson 
gave  a  receipt  for  the  goods  is  not  shown. 
After  several  advertisements  and  adjourn- 
ments, the  goods  are  sold  by  consent  of  Town- 
send,  and  while  in  his  possession,  and  without 
ever  being  seen  by  the  constable,  they  are 
bought  by  Killburne,  and  Johnson  again  gave 
a  receipt  for  them,  and  left  them  in  possession 
of  Townsend,  until  they  were  seized  and  sold 
by  Burnell  to  satisfy  the  judgment  of  another 
creditor.  From  these  facts,  there  does  not  ap- 
pear to  be  any  color  or  pretense  of  property, 
or  possession,  in  Johnson,  and  consequently, 
he  had  no  right  of  action. 

Judgment  reversed. 
Cited  in-6  Wend.,  296. 


LOOMIS  t.  PULVER. 

Promissory  Note  on  Demand — Transfer  of  Note 
— Suit  by  Indorsee  against  Mater — Defense, 
Payment  to  Payee — Failure  to  Plead — Pay- 
ment in  Court  Below — Effect. 

A,  in  1808,  gave  B  a  promissory  note  payable  on 
demand,  which  B  afterwards  transferred  to  C,  who, 
in  1810,  sued  A  on  the  note  before  a  justice  and  re- 
covered the  amount,  though  A  had  previously  set- 
tled and  paid  It  to  B.  It  was  held  that  <'  took  the 
note  subject  to  all  equity  l>etween  A  and  B.  but  that. 
A  ought  to  have  set  up  the  payment  to  B  as  a  de- 
fense to  the  suit  brought  by  C,  and  not  having  done 
so.  he  could  not  make  the  recovery  a  ground  of  an 
action,  for  money  had  and  reeeivrd.  against  B. 

ntation— 1  Johns.  Oas.,  430. 

IN  error,  on  certiorari  from  a  justice's  court. 
Pulver  sued  Loomis  before  the  justice,  for 
money  had  and  received,  «fer.     Pulver  offered 
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to  prove  that  in  1808  he  gave  Loomis  two 
promissory  notes  payable  on  demand,  which 
he  transferred  to  S.  L.,  who,  about  a  week 
before  the  trial,  in  1810,  sued  the  plaintiff ,  and 
recovered  the  amount  of  the  notes  ;  and  that 
previous  to  the  transfer  to  8.  L.,  Pulver  had 
paid  the  amount  of  the  notes  to  Loomis.  This 
evidence  was  objected  to,  but  the  justice  over- 
ruled the  objection.  The  plaintiff  then  proved 
that  the  defendant  declared  that  he  had  settled 
all  accounts  with  the  plaintiff,  and  that  he 
owed  him  four  cents.  It  did  not  appear,  how- 
ever, that  anything  was  said  about  the  notes  at 
the  time  of  the  settlement. 

On  this  evidence,  the  jury  found  a  verdict 
for  the  plaintiff,  for  fifteen  dollars,  on  which 
the  justice  gave  judgment. 

Per  Curiam.  Several  objections  were  stated 
to  this  recovery,  but  the  principal  one  is,  that 
the  plaintiff  ought  to  have  set  up  this  payment 
as  a  defense  against  the  notes.  As  the  notes 
245*J  were  payable  *on  demand,  and  not  ne- 
gotiated until  two  years  after  the  date  of 
them,  the  person  to  whom  they  were  trans- 
ferred took  them  subject  to  all  equity,  and  to 
the  previous  payment,  or  accounts,  against  the 
defendant.  There  is  no  doubt  that  this  formed 
a  good  defense  against  the  notes  ;  and  if  the 
plaintiff  neglected  to  make  this  defense,  he  is 
precluded  from  making  that  recovery  aground 
of  action  against  the  defendant.  This  was  the 
acknowledged  doctrine,  in  the  case  of  l^e  Quen 
v.  Gouverneur  &  Kemble,  1  Johns.  Cas.,  436. 
On  this  ground,  the  judgment  was  erroneous, 
and  must  be  reversed. 

Judgment  reversed. 

Cited  in-6  Wend.,  296 ;  19  Wend.,  513 ;  23  N.  Y.,  37 ; 
«  N.  Y.,  590 ;  23  Barb.,  553 ;  43  Barb.,  318 ;  60  Mo.,  31. 


IK  THE  MATTER  OP   MARTHA  WATKINS, 
Widow,  &c. 

Power  and  Duty  of  Admeasurers  of  Dower — 
Notice — Request  to  Heir  to  show  Premises — 
Refusal  Held,  Waiver  of  Notice. 

The  admeasurers  of  dower,  appointed  under  the 
act  (seas.  29,  ch.  168),  are  not  to  do  execution,  but  are 
like  commissioners,  to  set  off  one  third  in  value  of 
the  estates,  so  as  to  prevent  all  difficulty,  or  conten- 
tion, between  the  widow,  and  heir  or  tenant,  as  to 
the  just  extent  or  ascertainment  of  dower ;  and  it 
seems  that  notice  of  the  time  of  admeasurement  is 
not  requisite,  but  where  the  admeasurers  met  at  the 
house  of  the  heir  and  requested  him  to  show  the 
premises,  and  he  refused  to  have  anything  to  do 
with  the  business,  that  was  held  a  sufficient  notice, 
in  the  first  instance,  and  a  waiver  of  all  further  no- 
tice. 

Citations— Act,  29  seas.,  ch.  168 ;  Tidd's  Pr.,  950. 

A  PPLICATION  was  made  by  Samuel  Wat- 
ix  kins  the  son  and  heir  of  Samuel  Watkins, 
deceased,  pursuant  to  the  tenth  section  of  the 
Act  of  the  7th  April,  1806,  sess.  29,  ch.  168, 
for  relief  against  the  assignment  of  dower  of 
Martha  Watkins,  the  widow  of  S.  Watkins, 
deceased. 

The  affidavit  of  the  surrogate  stated  that  the 
widow  applied  to  him  for  the  assignment  of 
her  dower,  on  which  he  directed  a  citation  to 
show  cause  on  a  day  certain,  which  was  duly 
served  on  S.  W.,  the  heir,  who  on  the  day  ap- 
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peared  with  his  attorney  ;  and  the  hearing  was 
postponed,  by  consent,  'to  another  clay  certain, 
at  which  day  no  cause  was  shown  ;  and  he 
thereupon  appointed  three  freeholders  to  be 
admeasurers  of  dower. 

The  report  of  the  admeasurers  stated  that 
they  had  set  off  to  the  widow  the  land  by 
metes  and  bounds,  out  of  one  hundred  forty 
acres,  and  the  common  use  of  the  entry  and 
stairs  of  the  dwelling-house,  above  and  below 
stairs,  and  the  right  of  partitioning  off  part  of 
the  cellar,  for  her  separate  use,  the  privilege  of 
using  the  well,  room  for  a  cowyard,  and  the 
separate  use  of  the  horseshed. 

The  affidavit  of  S.  W.,  the  heir,  stated  that 
he  was  not  present  at  the  admeasurement,  and 
had  no  notice  of  the  admeasurers'  proceeding 
to  make  it  ;  that  more  than  one  third  of  the 
estate,  in  value,  *had  been  set  off,  and  [*24:O 
the  best  part  of  the  dwelling-house,  with  three 
rooms  and  fireplaces,  leaving  only  one  room 
and  fireplace  to  the  heir  ;  that  sixteen  acres  of 
land  adjoining  to  the  road,  were  set  off  to  the 
widow,  and  no  way  left  from  the  remaining 
land  to  the  road  ;  that  by  the  will  of  the  de- 
ceased, there  was  given  to  the  widow  the  front 
room  of  the  dwelling-house,  front  chamber, 
kitchen  and  cellar,  and  stable  room  for  a 
horse,  and  that  the  widow  was  aged  sixty 
years. 

The  affidavit  of  the  commissioners  stated 
that  they  met  at  the  house  of  S.  W.,  the  heir, 
in  the  summer  of  1811,  and  requested  him  to 
attend  and  show  the  premises,  and  he  said  that 
he  should  have  nothing  to  do  with  it,  and 
wholly  declined  having  any  concern  in  the 
proceedings  ;  that  in  setting  off  the  sixteen 
acres  south  of  the  road,  the  commissioners  left 
a  passage,  or  way,  two  or  three  rods  wide,  in 
order  to  give  to  S.  W.,  the  heir,  a  free  passage 
from  his  land  to  the  road. 

Per  Curiam.  The  proceedings  before  the 
surrogate,  under  the  Act  of  the  29th  session, 
ch.  168,  are  founded  on  the  assumption  that 
the  widow  is  entitled  to  her  dower  out  of  the 
estate  in  question,  and  that  it  is  only  to  be  des- 
ignated and  set  off.  There  is  no  provision  for 
trying,  before  the  surrogate,  the  title  to  dower  ; 
and  the  admeasurement  to  be-made,  in  pursu- 
ance of  his  order,  cannot  affect  or  prejudice 
the  right  to  dower,  or  the  legal  or  equitable 
bar  to  it.  Those  rights,  if  litigated,  remain 
open  for  investigation  in  the  ordinary  course 
of  justice.  In  reviewing  the  proceedings  had 
under  the  surrogate's  order,  we  are,  then,  only 
to  consider  whether  they  have  been  fair  and 
equitable.  The  admeasurers  are  not  to  do  exe- 
cution, as  the  sheriff  does,  on  a  writ  of  habcre 
facias  seisinam.  They  are  in  the  nature  of 
commissioners,  to  set  off  the  one  third  in  value 
of  the  estate,  so  as  to  prevent  all  difficulty  and 
contention  between  the  widow  and  the  heir  or 
tenant,  as  to  the  just  extent  or  ascertainment 
of  her  dower.  But  if  the  right  to  dower  be 
denied,  the  party  may  protect  his  possession, 
notwithstanding  the  admeasurement,  and  drive 
her  to  her  action  at  law.  We  have,  therefore, 
nothing  to  do  in  this  case  with  the  question 
whether  the  widow's  acceptance  of  the  provis- 
ion under  the  will  formed  a  legal  or  equitable 
bar  of  her  dower,  though  the  court  do  not 
mean  to  intimate  that  they  see  anything  in  the 

JOHNS.  REP.,  9. 


1812 


DURYEE  v.  ORCOTT. 


246 


will  to  furnish  ground  for  such  an  objection. 
247*]  *There  are  but  two  objections  to  the 
proceedings  :  1.  The  want  of  notice.  2.  The 
inequality  and  injustice  of  the  admeasurement. 

1.  The  allegation  of  the  want  of  notice  is 
completely  and  fully  denied.     The  complain- 
ant was,  in  the  first  instance,  cited  before  the 
surrogate,  to  show  cause,    and  he  appeared  ; 
and  on  the  day  to  which  the  hearing  was  after- 
wards adjourned,  by  consent,  he  did  not  appear, 
and  the  admeasurers  were  appointed.     He  had 
likewise  notice  to  attend  the  survey,  and  set- 
ting off  the  dower  ;  for  the  commissoners  met 
at  his  house  for  the  purpose,  and  he  expressly 
refused  to  show  them  the  premises,  or  to  have 
anything  to  do  in  the  business.     If  notice  of 
the  admeasurement  was  requisite,  here  was 
sufficient  notice,  in   the  first  instance,  and  a 
waiver  of  the  necessity  of  any  further  notice. 
But  the  court  do  not  mean  to  say  that  notice  by 
the  admeasurers  of    the    time  of  admeasure- 
ment was  requisite.     It  is  not  required  on  the 
execution  of  an  elegit  (Tidd's  Prac.  K.  B.,  950), 
and  that  is  a  proceeding  more  solemn,  and  very 
analogous  to  this. 

2.  On  the    merits  of   the  admeasurement, 
there  is  not  sufficient  cause  shown  for  the  court 
to  interfere.     The  objection  to  the  want  of  a 
way  across  the  sixteen  acres  to  the  road  is  not 
true  in  fact ;  for  it  appears,  by  the  affidavit  of 
one  of    the  commissioners,   that  a  sufficient 
passage  was  laid  out,  for  the  express  purpose 
of  enabling  the  complainant  to  communicate 
with  the  road.     And  as  to  the  main  charge, 
that  more  than  one  third  in  value  of  the  land 
is  laid  out,  it  rests  in  the  mere  assertion  of  the 
complainant,   without  facts  from  which  the 
court  can  deduce  the  conclusion.  A  reasonable 
confidence  must  be  reposed  in  the  admeasure- 
ment, and  in  the  discretion  and  intelligence  of 
the  commissioners  ;  nor  can  the  court  say  that 
the  dower  assigned  in  the  buildings  is  unequal, 
for  the  widow  had  an  interest  in  them  under 
the  will,  and  independent  of  the  right  of  dower. 
As  far  as  the  court  can  judge  from  the  return, 
the  admeasurement  is  just  and  convenient. 

Motion  denied. 

Cited  in— 17  Johns.,  126;  5  Cow.,  169,  302;  4  Wend., 


248*]  *DURYEE  v.  ORCOTT. 

Trovtr — Change  of   Venue — Material   Witnesses 
in  AnoUier  County. 

A  hired  a  horeo  in  Dutchess  County,  to  go  a  journ- 
ey to  Albany,  and  sold  him  in  Washington  County, 
and  escaped  into  Canada.  An  action  of  trover  was 
brought  by  the  owner,  and  the  venue  was  laid  in 
Dutchess.  It  was  held  that  the  place  where  the  cause 
of  action  arose  was,  prfma  facie,  the  place  where 
the;  venue  ought  to  be  laid ;  and  if  the  defendant 
shows  where  the  cause  of  action  arose  exclusively, 
a ru I  that  he  has  material  witnesses  residing  there,  he 
has  a  right  to  carry  the  venue-  there:  and  he  cannot 
be  devested  of  this  right  unlt-ss  the  plaintiff  stipu- 
lates to  give  evidence  arising  in  the  county  where 
he  has  laid  the  venue,  and  states  also,  by  affidavit, 
that  he  has  material  witnesses  residing  in  that 

county  > 

Citations— 8  Johns.,  »">* ;  'Z  Johns.,  45IJ:  1  Tidd's 
Pr.,  174. 

MR.    II.   BLEECKER.  for  the  plaintiff  in 
error,  moved  that  the  rule  obtained  at  the 
last  term,  to  change  the  venue,  in  this  cause, 
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from  the  County  of  Dutchess  to  the  County  of 
Washington,  be  vacated. 

The  action  was  trover  for  a  horse,  chair 
and  harness.  The  affidavit  of  the  plaintiff 
stated  that  in  July,  1811,  he  let  the  horse,  &c., 
in  Rhinebeck,  in  Dutchess  County,  to  a  person 
of  the  name  of  Phillips,  to  go  to  Albany,  who 
was  to  return  in  three  or  four  days,  but  not  re- 
turning, the  plaintiff  went  in  pursuit  of  him, 
and  found  that  he  had  gone  to  Canada,  and  in 
passing  through  Cambridge,  in  Washington 
County,  had  sold  the  horse,  &c.,  in  that  place. 
The  plaintiff  found  them  in  possession  of  the 
defendant,  and  claimed  them  as  his  property, 
but  the  defendant  refused  to  deliver  them,  alleg- 
ing he  had  purchased  them  at  a  fair  price,  un- 
less the  plaintiff  would  pay  him  the  price. 

The  plaintiff  also  stated  that  he  had  six  wit- 
nesses, whom  he  named,  material  for  his 
defense,  residing  in  Rhinebeck,  in  Dutches* 
County,  and  another  material  witness  at  Hud- 
son, in  Columbia  County. 

The  rule  for  changing  the  venue  had  been 
obtained  at  the  last  term,  in  consequence  of 
some  error  in  the  affidavit  of  the  plaintiff's  at- 
torney, intended  to  be  used  in  opposition,  and 
neglecting  to  instruct  the  counsel  as  to  the 
motion. 

Mr.  D.  Russell  contra,  read  an  affidavit  of 
the  defendant,  stating  that  the  cause  of  action, 
if  any,  arose  in  the  County  of  Washington, 
and  not  in  the  County  of  Dutchess,  and  that 
he  had  as  many  as  ten  witnesses,  whom  he 
named,  residing  in  Cambridge,  in  the  County 
of  Washington,  whose  testimony  was  material 
on  the  trial  of  the  cause. 

Per  Uuriam.  In  Rossv.  Lown,  8  Johns.  Rep., 
354,  the  court  said  that  the  rule  laid  down  in 
Mannning  v.  Downing,  2  Johns.  Rep.,  453,  had 
not  been  extended  to  a  case  for  trespass  de 
bonis  asportatis ;  and  in  that  case  we  adopted  the 
practice  of  the  King's  Bench,  in  England,  and 
required  the  plaintiff  to  stipulate  to  give  mate- 
rial evidence  arising  in  Onondaga,  to  entitle 
him  to  retain  the  venue  there,  it  appearing  that 
the  plaintiff  had  two  witnesses  *resid-  [*24O 
ing  in  Onondaga,  and  the  defendant  four  in 
Saratoga,  in  which  latter  county  the  cause  of 
action  arose. 

There  are  transitory  actions,  in  which  the 
venue  is  altogether  optional  with  the  plaintiff. 
In  this  class  we  have  placed,  generally,  all 
actions  arising  on  contract.  It  includes,  also, 
actions  (1  Tidd's  Pr..  174)  arising  beyond  sea, 
or  out  of  the  State,  for  libels  dispersed  in 
several  counties,  for  escapes,  or  false  returns, 
against  a  carrier,  on  a  specialty,  note,  or  bill 
or  exchange,  and  wherever  the  cause  of  action 
is  not  wholly,  or  necessarily,  confined  to  a 
single  county.  In  these  cases  the  venue  will 
not  be  changed,  but  upon  special  grounds,  as 
where  the  witnesses  of  botli  parties  reside  in 
the  county  to  which  the  defendant  wishes  to 
bring  the'venue.  If  the  plaintiff's  witnesses 
reside  in  the  county  in  which  he  has  laid  the 
venue,  unless  there  is  a  great  and  striking  pre- 
ponderance against  him,  the  venue  will  not  be 
changed. 

In  trover  the  plaintiff  lias  not  an  option  as 
to  the  venue.  The  place  where  the  cause  of 
action  arose  is,  prima  fnriti,  the  place  where 
the  venue  ought  to  be  ;  and  if  the  defendant 
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shows,  by  affidavit,  where  the  cause  of  action 
arose,  exclusively,  and  that  he  has  witnesses 
material  to  his  defense  residing  in  that  county, 
he  has  a  right  to  have  the  venue  there.  The 
plaintiff  cannot  devest  him  of  this  right,  but 
by  stipulating  to  give  evidence  arising  in  the 
county  where  he  has  laid  the  venue,  and  in 
addition  to  that,  stating,  by  affidavit,  that  he 
has  witnesses  material  to  his  cause  residing  in 
that  county.  In  the  present  case,  the  plaintiff 
having  witnesses  in  the  County  of  Dutchess, 
let  him  stipulate  to  give  evidence  arising  in 
that  county,  and  let  the  venue  be  carried  back 
there. 

Rule  accordingly. 
Cited  in— 4  Cow.,  405. 


25O*]          *BANCKER  «.  ASH. 

LAWRENCE  ».  THE  SAME. 

Practice  and  Pleading — Plea  in  Bar  of  Discharge 
under  Insolvent  Act — Pleaded  Puis  Darrein 
Continuance  —  Verification  by  Affidavit  — 
W/ien  Necessary — Discretion  of  Judge. 

A  plea  in  bar,  as  of  a  discharge  under  the  Insolv- 
ent Act,  pleaded  puis  darrein  continuance,  need  not 
be  verified  by  affidavit,  unless  tendered  at  the  cir- 
cuit or  sittings,  nor  then,  if  probable  cause  of  its 
truth  be  shown  to  the  judge,  who  may  receive  it 
without  oath,  or  not,  in  his  discretion.  A  plea  puis 
darrein  continuance  may,  in  general,  be  pleaded 
without  being  verified  by  affidavit.  Jackson  v. 
Peer,  4  Cowen,  418. 

When  such  a  plea  is  pleaded  in  bank,  without  an 
affidavit,  it  cannot  be  treated  as  a  nullity,  but  the 
plaintiff  must  either  reply  to  it,  or  apply  to  the  court 
to  have  it  set  aside. 

4  Citation*— Freem.,  252;  1  Str.,  492;  2  Wils..  137; 
Cro.  Car.,  261. 

MR.  HENRY,  for  the  defendant,  moved  to 
set  aside  the  inquests  taken  at  the  last  sit- 
tings in  these  causes.  They  were  actions  of 
assumpsit,  and  the  general  issue  was  pleaded 
in  March,  1811.  In  July,  1811,  the  defendant 
was  discharged,  by  the  Recorder  of  New  York, 
under  the  Insolvent  Act.  In  August  the  de- 
fendant pleaded  the  discharge  in  bar,  by  pleas 
puis  darrein  continuance,  which  were  duly  filed, 
and  served  at  the  time  ;  but  there  was  no 
affidavit  of  the  truth  of  the  pleas.  The  attor- 
ney for  the  plaintiff  took  no  notice  of  the  pleas, 
but  treated  them  as  nullities  ;  and,  at  the  sit- 
tings, took  the  inquest  by  default. 
Mr.  Van  Vechten,  contra. 

Per  Curiam.  These  were  not  pleas  in 
abatement,  but  in  bar,  and  an  affidavit  verify- 
ing them  was  not  required  by  the  statute.  If 
necessary  to  give  them  validity,  it  must  be  in 
consequence  of  the  course  and  practice  of  the 
court,  as  derived  from  the  English  authorities. 
But  the  cases,  and  the  reason  on  which  they 
are  founded,  do  not  apply  to  such  pleas,  unless 
they  are  pleaded  at  the  circuit,  and  then  it 
seems  to  be  in  the  discretion  of  the  judge. 
Thus,  in  Abbot  v.  Eugesley,  Trin.,26  Car.  II.; 
Freem.,  252,  it  was  held  "that  he  that  offers 
a  plea  puis  darrein  continuance,  at  the  Nisi 
Prius,  ought  to  prove  it  there  ;  for,  unless  he 
make  it  appear  to  the  judge  that  it  is  a  true 
plea,  it  is  in  his  discretion  whether  he  will 
allow  it  or  not,  but  may  proceed  to  try  the 
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cause."  In  the  case  of  Martin  v.  Wyvitt,  1  Str., 
492,  the  plea  was  not  pleaded  at  the  circuit, 
and  the  plaintiff,  instead  of  treating  it  as  a 
nullity,  moved  to  set  it  aside  on  grounds,  one 
of  which  was,  that  it  was  false  on  the  face  of 
it ;  and  for  that  reason  the  court  set  it  aside, 
and  said  that  "  it  was  constant  experience,  at 
the  assizes,  to  put  the  party  to  verify  such  a 
plea  before  it  is  allowed,  and  if  the  party  does 
not  give  some  evidence  of  the  truth  of  it,  the 
judge  will  reject  it,  and  go  on  with  the  cause." 

In  Paris  v.  Salkeld,  2  Wils.,  137,  the  plea 
was  verified  by  affidavit ;  and  the  question  there 
was,  whether  it  was  not  still  in  *the  [*25 1 
discretion  of  the  court  to  receive  or  reject  it, 
and  they  determined  it  could  not  be  rejected, 
if  so  verified.  Such  a  plea,  in  Hawkins  v.  Moor, 
Cro.  Car.,  261,  was  pleaded  at  the  assizes, 
without  affidavit,  and  was  a  mere  dilatory  plea, 
and  it  was  afterwards  held,  in  bank,  that  the 
plea  was  receivable,  ' '  at  the  discretion  of  the 
justices,  if  they  perceive  any  verity  therein." 

The  rule,  therefore,  requiring  a  plea  puis 
darrien  continuance  to  be  verified  by  affidavit, 
grew  out  of  the  practice  of  tendering  such  a 
plea  at  the  assizes,  or  circuit,  and  was  intended 
to  prevent  the  abuse  of  interposing  such  a  plea, 
for  delay,  as  the  circuit  judge  had  no  author- 
ity to  try  it.  If  probable  cause  of  its  truth  be 
shown  to  the  circuit  judge,  he  may  receive  it 
without  oath.  It  rests  in  his  sound  discretion. 
But  when  such  a  plea  is  pleaded  in  bar,  not 
at  the  circuit,  but  in  bank,  the  plaintiff  is  not 
warranted,  by  any  of  the  authorities,  to  treat 
it  as  a  nullity.  He  ought  at  least  to  apply  to 
the  court  to  have  set  it  aside,  as  their  discretion 
to  receive  it  or  not,  without  oath,  must  at  least 
be  as  perfect  as  that  of  the  judge  at  Nisi 
Prius  ;  and  besides,  the  reason  of  the  practice 
of  requiring  the  affidavit  of  its  truth  does  not 
apply  at  all,  or  with  very  diminished  force,  to 
such  a  case. 

Motions  granted. 

Cited  in-10  Johns.,  163;  4  Cow.,  420;  1  Hill,  7«:  4 
Barb.,  543. 


BRAD  WAY,  quit  tarn,  &c., 

v. 
LE  WORTHY. 

Informer  Plaintiff  —  Compounding  Action  — 
Discretion  of  Court — Moiety  of  Penalty — 
Costs. 

It  is  in  the  discretion  of  the  court,  under  the  stat- 
ute (seas.  11,  ch.  9,  sec.  8),  to  allow  an  informer  or 
plaintiff  in  a  popular  action  on  a  penal  statute,  to 
compound,  upon  such  terms  as  they  think  fit;  and 
it  is  a  general  rule,  in  the-exercise  of  this  discretion, 
to  require,  as  one  of  the  terms  of  granting  leave  to 
compound,  the  moiety  of  the  penalty  given  to  the 
people  to  be  paid,  unless  under  special  circumstan- 
ces, when  leave  to  discontinue  on  payment  of  the 
costs  only  will  be  granted. 

Citations— Act,  sess.  11,  ch.  9  sec.  8;  Stat.,  18  Eliz., 
ch.  5,  sec.  3 ;  1  Wils.,  79 :  5  T.  R.,  258 ;  Burr.,  1929. 

MR.  GOLD,  in  behalf  of  the  plaintiff,  moved 
for  leave  to  enter  a  discontinuance  in  this 
cause.  He  read  an  affidavit  of  the  plaintiff, 
stating  that  he  had  no  interest  whatever  in  the 
cause ;  that  at  the  request  of  J.  Gilbert,  and 
E.  Griffin,  he  lent  his  name  to  bring  the  pres- 
ent, action,  which  was  against  the  defendant 
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under  the  third  section  of  the  Act  for  Prevent- 
ing Usury,  for  taking  usury  of  one  O.  Dodge, 
and  they  engaged  to  indemnify  the  plaintiff 
from  all  costs.  The  plaintiff  had  also  executed 
a  release  of  the  suit.  The  defendant's  affidavit 
also  stated  that  the  cause  had  been  settled  and 
discharged. 

Mr.  Kirkland,  contra,  read  the  affidavits  of 
252*]  E.  Griffin,  attorney  for  *the  plaintiff, 
and  J.  Gilbert,  expressly  contradicting  the 
facts  stated  in  the  plaintiff's  affidavit,  and  that 
the  plaintiff  had  absconded,  without  paying 
the  costs,  having,  as  they  had  reason  to  be- 
lieve, obtained  a  considerable  sum  of  money 
for  discharging  the  suit ;  that  a  verdict  had 
been  obtained  against  the  defendant  in  the 
suit,  but  the  judgment  was  arrested  for  a  de- 
fect in  the  declaration. 

Per  Curiam.  By  the  statute  to  redress  dis- 
orders by  common  informers,  &c.,  sess.  11,  ch. 
9,  sec.  8,  it  is  declared  that  no  informer,  or 
plaintiff,  in  any  action  popular,  shall  com- 
pound, or  agree  with  the  offender,  without  the 
order  or  consent  of  the  court,  in  which  the 
suit  shall  be  depending.  This  is  a  transcript 
of  the  English  statute  of  18  Eliz.,  ch.  5,  sec. 
3,  the  construction  of  which,  in  the  English 
courts  has  been,  that  it  is  in  the  discretion  of 
the  court  to  give  leave  to  compound  upon 
such  terms  as  they  shall  think  proper,  under 
the  circumstances  of  the  case.  (1  Wils. ,  79  ; 
5  Term  Rep.,  258.)  And  it  seems  to  be  a  gen- 
eral rule  of  the  court  of  K.  B.,  when  they 
give  leave  to  compound  a  penal  action,  to  re- 
quire the  king's  half  of  the  compensation  to 
be  paid.  (Burr.,  1929.)  This  is  a  very  salu- 
tary rule,  and  well  calculated  to  prevent  specu- 
lations on  penal  statutes  ;  and  we  shall  be  dis- 
posed, hereafter,  to  adopt  the  principle  of  this 
rule,  unless  some  special  circumstances  shall 
appear  to  prevent  its  application.  In  the  pres- 
ent case,  however,  leave  is  given  to  discontinue 
on  payment  of  costs  only,  without  exacting  the 
moiety  of  the  penalty  to  which,  by  the  statute, 
the  overseers  of  the  poor  of  the  town  where 
the  offense  was  committed  would  be  entitled. 

Rule  Granted. 
Cited  in-11  Johns.,  476  ;  1  Wend.,  «9:  2  Allen,  323. 


253*] 


•STARR  AND  RICE 

e. 
VANDERHEYDEN. 

STARR  v.  THE  SAME. 


Transaction*  between  Attorney  and  Client — To 
be  Scrutinized  by  the  Courts. 

Tho  court,  from  ureneral  principles  of  equity  and 
policy,  will  always  look  into  the  dealings  between 
attorneys  and  their  clients,  and  uruard  the  hitter 
from  any  undue  consequences  resulting1  from  a 
*it  nut  i<  >n  in  which  they  may  stand  unequal. 

And  where  a  Judgment  was  entered  by  an  attor- 
ney on  a  bond  and  warrant  by  confession.  airainst 
his  client,  and  part  of  the  sum  for  which  the  Judg- 
ment was  (riven  included  exists,  the  court  directed 
the  clerk  to  inquire  into  the  consideration  of  the 
bond,  and  to  require  the  attorney  to  ad/luce  proof 
of  the  consideration,  or  answer  to  int«>rrojratorieH 
on  oath  ;  and  the  costs  included  in  the  bond  to  t>e 
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taxed,  and  to  make  report  thereon  to  the  court,  and 
in  the  mean  time  all  proceedings  on  the  judgment 
to  be  stayed. 

Citations— 2  Vesey,  Jun..  199. 

MOTIONS  were  made  in  behalf  of  the  de- 
fendant, for  relief  against  the  judgments 
entered  up  by  confession  on  bonds  and  war- 
rants of  attorney  in  the  above  causes,  and 
several  others  against  the  same  defendant. 
The  affidavits  were  numerous,  and  the  grounds 
of  relief  suggested  various  and  special.  It 
is  necessary  only  to  state,  in  regard  to  one 
point  decided,  and  in  order  to  show  how  far 
the  court  interferes  to  prevent  any  oppression 
on  the  part  of  attorneys,  that  in  the  above  two 
causes  the  plaintiffs  were  attorneys,  and  the 
defendant  their  client,  and  part  of  the  demands 
for  which  the  judgments  were  entered  was  for 
their  costs. 

Mr.  Mitchell  for  the  defendant. 

Messrs.  Russell  and  Starr,  contra. 

Per  Curiam.  The  court,  from  general  prin- 
ciples of  policy  and  equity,  will  always  look 
into  the  dealings  between  attorney  and"  client, 
and  guard  the  latter  from  any  undue  conse- 
quences resulting  from  a  situation  in  which  he 
may  be  supposed  to  stand  unequal.  The  court 
acknowledge  the  justness  and  application  of 
the  doctrine  laid  down  by  Lord  Loughborough, 
in  Newman  v.  Payne,  2  Vesey,  Jun.,  199.  The 
judgment  obtained  by  an  attorney  from  his 
client  by  confession,  must  only  stand  as  a  secu- 
rity for  what  is  actually  due.  In  order  to  en- 
force this  principle,  without  intending  any 
censure  upon  the  attorneys  in  this  case,  the 
court  direct  the  following  rule  : 

"That  it  be  referred  to  the  clerk  of  this 
court,  to  inquire  into  the  consideration  of  the ' 
bond  on  which  judgment  has  been  entered  on 
warrant  of  attorney;  and  that  the  plaintiff ,  on 
such  inquiry,  shall  adduce  proof  of  the  con- 
sideration of  the  notes  attached  to  the  bonds, 
and  for  what  causes,  and  under  what  circum- 
stances, the  notes  were  given  and  executed  by 
the  defendant,  or  answer  himself  to  such  in- 
terrogatories as  shall  be  exhibited.  It  is  far- 
ther ordered,  that  it  be  referred  to  the  clerk, 
to  tax  the  plaintiffs'  bill  of  costs  in  the  said 
causes,  to  secure  the  payment  *of  [*254 
which  the  bond  and  warrant  of  attorney  on 
which  the  said  judgment  was  entered  wore 
given  ;  and  that  the  clerk  give  notice  to  the 
parties  of  the  time  and  place  of  his  proceed- 
ings under  these  orders,  and  that  he  report 
thereon  to  this  court,  and  that  in  the  mean 
time  all  further  proceedings  therein  be  stayed. " 

Cited  in— 34  Wend.,  Ill ;  3  Edw.,  369;lfi9N.  Y  ,  4««- 
40  Barb.,  529;  28  How.  Pr.,  219. 


WAIT  v.  DURAND. 

Pleading* — Action  against  Justice — Act  done  in 

Official   Capacity — Judgment  of  Non  Pros 

Costs —  Practice. 

In  an  action  against  a  Justice  for  an  act  doneiln 
his  official  capacity,  the  defendant  pleaded  the  iren- 
eral  issue  and  a  justification,  and  then-  was  a  repli- 
cation to  the  second  plea,  and  a  demurrer,  on  which 
a  judgment  was  jriven  for  the  defendant. 

On  the  frencrul  issue,  a  Judgment  of  n<m  jrrof  was 
obtained  for  not  proct-edhitf  to  trial ;  it  was  h.-lcl 
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that  the  defendant  was  entitled  to  double  costs  on 
the  non  pros,  but  not  on  the  demurrer.  And  after 
double  costs  had  been  taxed  on  both  issues,  and 
part  of  the  costa  paid,  and  an  execution  issued  for 
the  residue,  the  court  ordered  a  relaxation  of  the 
costs,  at  the  expense  of  the  plaintiff. 

Citation— 5  Johns.,  182. 

THIS  was  an  action  of  assault  and  battery, 
and  for  false  imprisonment,  brought 
against  the  defendant,  as  a  justice  of  the 
peace,  for  an  act  done  by  him  in  that  capacity. 
The  defendant  pleaded,  1.  Not  guilty.  2.  A 
special  justification.  On  the  isssue  on  the  first 
plea,  the  plaintiff  was  nonsuited,  for  not  bring- 
ing the  cause  to  trial,  according  to  the  practice 
of  the  court ;  to  the  second  plea  there  was  a 
replication,  demurrer  and  joinder,  on  which 
judgment  was  given  for  the  defendant.  In 
August,  1811,  double  costs  were  taxed,  both 
on  the  judgment  of  non  pros  and  on  the  de- 
murrer. Part  of  the  costs  were  paid  by  the 
plaintiff  in  December,  1811.  In  February 
last  an  execution  was  issued  for  the  residue, 
on  which  proceedings  were  stayed  by  a  judge's 
order. 

A  motion  was  made  to  set  aside  the  execu- 
tion. 

Per  Curiam.  The  case  of  a  judgment  for 
the  defendant,  on  demurrer,  is  not  within  the 
act  giving  double  costs.  (Stone  v.  Woods,  5 
Johns.  Rep.,  182.)  The  plaintiff,  therefore, 
was  entitled  to  single  costs  only  on  the  judg- 
ment on  demurrer  ;  but  he  was  entitled  to 
double  costs  on  the  issue  of  fact,  and  the  judg- 
ment of  non  pros  thereon.  The  costs  ought  to 
have  been  so  taxed  ;  and  it  is  not  too  late  to 
have  that  error  corrected.  We  accordingly 
,  order  a  relaxation  of  the  costs,  with  a  stay  of 
the  execution  in  the  mean  time  ;  and  that  the 
balance  of  the  sum  due  on  such  relaxation, 
and  no  more,  be  collected  on  the  execution. 
The  costs  of  relaxation  must  be  paid  by  the 
plaintiff  ;  and  neither  party  recover  costs  on 
this  application. 
Cited  in-4  Wend.,  201 ;  6  Wend.,  312. 


255*]  *MORGAN  AND  SMITH  «.  DYER. 

Practice — Action  of  Debt  on  Judgment— Plea 
Nul  Tiel  Record — Subsequent  Plea  Puis  Dar- 
rein  Continuance — Discharge  under  Insolvent 
Act — Notice  of  Trial  Served  on  Agent  by 
Plaintiff's  Attorney — Judgment  for  Plaintiff 
by  Default — Judgment  Set  Aside. 

In  an  action  of  debt  on  a  judgment,  the  defendant 
pleaded  nul  tiel  record,  on  which  issue  was  joined. 
§th  September,  1811,  and  the  cause  noticed  for  trial 
for  October  term  following1,  but  not  tried.  On  the 
9th  December,  the  defendant  pleaded  pwis  darrein 
continuance,  his  discharge  under  the  Insolvent  Act, 
dated  the  24th  September,  1811,  which  plea  was  veri- 
fied by  affidavit,  and  a  copy  served  on  the  plaintiffs' 
attorney  on  the  1st  of  January,  1212.  The  plaintiffs' 
attorney,  on  the  28th  December,  1811,  served  a 
notice  for  trial,  by  record,  on  the  agent  of  the  de- 
fendant's attorney,  residing  150  miles  from  Albany, 
and  in  January  Term  obtained  judgment,  and  in 
July  following  grave  notice  of  taxing  costs  to  the 
defendant's  attorney,  which  was  the  first  notice  he 
had  of  the  plaintiffs  attorney  having  proceeded  on 
the  issue. 

It  was  held  that  the  defendant  was  not  too  late,  in 
August  Term,  to  apply  to  set  aside  the  judgment ; 
that  the  plaintiffs'  attorney  had  no  right  to  treat 
the  plea  pufe  darrein  continuance  as  a  nullity ;  but 
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should  have  demurred  to,  or  taken  issue  on  the  plea, 
or  have  applied  to  the  court  to  set  it  aside,  as  not 
pleaded  in  season.  Though  more  than  one  contin- 
uance has  intervened,  the  court  will  allow  a  defen- 
dant to  plead  his  discharge  nunc  pro  tune,  on  pay- 
ment of  costs. 

Citations— 2  Wils.,  137 ;  1  Str.,  493  ;  1  Chitty  PL, 
637 ;  2  Johns.,  294. 

MR.  PARKER,  for  Ihe  defendant,  moved  to 
set  aside  all  the  proceedings  in  this  cause, 
since  October  Term  last,  on  the  ground  of 
irregularity,  with  costs,  and  that  the  plaintiffs 
reply  to  the  plea  of  puis  darrein  continuance, 
&c. 

It  appeared  that  the  defendant's  attorney 
received  a  declaration  in  the  cause,  on  the  9th 
of  August,  1811,  in  debt  on  a  judgment,  to 
which  he  pleaded  nul  tiel  record,  &c.  A  repli- 
cation was  received  on  the  9th  of  September, 
and  the  cause  noticed  for  trial  by  record,  in 
October  Term,  1811.  On  the  9th  of  December, 
a  plea  puis  darrein  continuance,  verified  by 
affidavit,  setting  forth  the  discharge  of  the  de- 
fendant under  the  Insolvent  Act,  dated  the 
24th  of  September,  1811,  was  sent  by  the  de- 
fendant, and  served  on  the  plaintiff's  attorney 
the  1st  of  January,  1812.  The  plaintiffs, 
without  taking  notice  of  the  last  plea,  noticed 
the  cause  for  trial  by  record,  in  January  Term 
last.  The  notice  for  trial  was  for  the  first 
Monday  of  January,  and  was  received  on  the 
28th  of  December,  by  the  agent  of  the  defend- 
ant's attorney,  who  lived  one  hundred  and 
fifty  miles  from  Albany.  Notice  of  taxing 
costs  was  received  in  July  last,  which  was  the 
first  notice  the  defendant's  attorney  had  of  the 
plaintiffs  having  proceeded  under  the  issue. 

Mr.  Russell,  contra,  contended  that  a  term 
having  intervened  between  the  time  of  the  dis- 
charge and  the  delivery  of  the  plea  puis  dar- 
rein continuance,  it  was  a  nullity  and  might  be 
treated  as  such.  He  cited  3  Bl.  Com.,  37  ;  7 
Johns.  Rep.,  195. 

Mr.  Parker  cited  2  Caines'  Rep.,  380  ;  3 
Caines'  Rep.,  172  ;  2  Johns.  Rep.,  294. 

Per  Curiam.  The  defendant  is  not  too  late 
in  the  application.  Though  the  notice  of  trial 
was  served  on  his  agent,  on  the  28th  of  De- 
cember, yet  as  the  plea  pius  darrein  continuance 
had  not  then  *been  served,  and  was  soon  [*25O 
after  served  on  the  plaintiffs'  attorney,  he  had 
good  reason  to  conclude  that  the  plaintiffs 
would  not  proceed  under  their  notice  of  trial, 
and  especially  as  his  last  plea  (presuming  it  to 
have  been  well  pleaded)  was  a  waiver  of  his 
former  plea  in  bar.  The  first  notice  he  after- 
wards had  of  the  plaintiffs  having  proceeded, 
in  January  Term  to  trial,  upon  the  issue  of 
nul  tiel  record,  was  in  July  last.  Under  these 
circumstances,  the  defendant  is  still  entitled 
to  be  heard  upon  the  merits  of  his  motion. 

The  plaintiffs  were  not  warranted  in  treat- 
ing the  plea  as  a  nullity.  Though  the  dis- 
charge bore  date  in  September,  it  might  not 
have  been  actually  executed  :  or,  if  executed, 
it  might  not  have  been  delivered  to  the  party 
until  after  October  Term.  The  plea  was  duly 
verified  by  affidavit,  and  the  defendant  was 
entitled  to  have  the  goodness  of  the  plea,  both 
as  to  form  and  substance,  referred  to  the  judg- 
ment of  the  court.  If  the  plaintiffs  did  not 
choose  to  demur,  or  take  issue  on  the  plea,  the 
least  they  could  have  done  would  have  been  to 
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have  applied  to  the  court  on  notice,  to  set  it 
aside,  as  was  done  in  the  cases  of  Paris  v.  Sal- 
kdd,  2  Wils.,  137,  and  of  Martin  v.  Wymll,  1 
Str. ,  493.  In  the  latter  case  the  motion  was 
grounded  on  the  very  allegation  that  the  plea 
was  not  pleaded  since  the  last  continuance,  but 
after  the  lapse  of  two  continuances.  The  de- 
cision of  the  court  turned  upon  another  point, 
but  this  case  shows  the  practice  ;  and  if  that 
course  had  been  pursued,  the  defendant  might 
very  possibly  have  shown  that  the  matter  had 
arisen  since  the  last  continuance.  But  if  not, 
and  if  in  fact  another  continuance  had  inter- 
vened between  a  certificate  of  bankruptcy,  and 
the  plea  of  it,  as  a  plea,  puis  darrein  continu- 
ance, the  courts  in  England,  and  here,  have 
permitted  the  defendant  to  plead  it  nunc  pro 


since  the  last  Sullivan  Circuit  the  lessor  ex- 
pressed a  desire  to  have  the  matter  brought  to 
a  settlement  between  Livingston  and  himself, 
and  promised  not  to  proceed  in  the  suit  with- 
out giving  the  attorney  of  Livingston  notice, 
and  that  Livingston  might  be  made  defendant, 
so  as  to  have  his  title  tried  at  the  next  circuit. 
The  lessor  also  wrote  a  letter  to  Livingston, 
dated  the  19th  of  August,  1811,  informing  him 
that  he  had  commenced  this  action,  and  that 
he  was  willing  to  have  the  controversy  amica- 
bly adjusted,  and  would  meet  him  at  any  time 
or  place  that  he  would  appoint  for  that  pur- 


pose. 
The  affidavit  of 


the  lessor  stated,    that  in 


tune,  on  pavment  of  costs. 
637;  2  Johns.  Rep.,  294.) 


(1  Chitty's  Plead. , 


The  defendant  is,  accordingly,  entitled  to 
his  motion,  except  as  to  the  costs  of  the  ar> 
plication,  which  under  the  particular  circum- 
stances of  the  case,  are  denied  to  either  party 
as  against  the  other. 

Rule  granted. 

Cited  in— 10  Johns.,  163 ;  19  Wend.,  540 ;  4  Abb.  Tr., 
65 ;  16  Abb.  Pr.,  271 ;  1  Wheel.,  321. 


257*]  *WOOD,   ex  dem.   L.   ELMENDORF, 
E.   W.  WOOD. 

Ejectment  —  Judgment  by  Default  —  Third 
Party  Admitted  as  Defendant  on  Affidavit — 
Costs. 

Where  the  lessor  of  the  plaintiff,  in  an  action  of 
ejectment,  went,  as  fora  vacant  possession,  and  ob- 
tained a  regular  judgment  by  default,  it  was  set 
aside,  and  the  person  claiming  to  be  owner  of  the 
land,  on  an  affidavit  of  merits,  &c.,  was  admitted 
as  defendant,  on  payment  of  costs,  &c. 

A  MOTION  was  made  that  the  judgment, 
default  and  writ  of  possession  in  this 
cause  be  set  aside,  for  irregularity,  &c. ,  and 
that  a  writ  of  restitution  issue,  and  that  Robert 
R.  Livingston  be  made  defendant  instead  of 
the  present  defendant. 

The  affidavit  of  Livingston  stated  that  he 
was  proprietor  of  a  tract  of  land,  in  the 
Hardenbergh  patent,  including  the  prem- 
ises in  question ;  that  Jeremiah  Gale  was 
placed  on  the  land,  as  his  general  agent  and 
superintendent,  and  had  a  lease  for  part.  He 
also  stated  that  he  and  those  under  whom  he 
claimed  had  been  in  possession  of  the  land  for 
near  eighty  years,  and  that  in  1790  or  1794,  the 
tract  was  surveyed  and  run  out  into  lots  ;  that 
the  lessor  claimed  under  the  trustees  of  the 
town  of  Rochester,  &c. ;  that  the  suit  was  com- 
menced and  carried  on  as  for  a  vacant  posses- 
sion ;  and  that  he  (R.  R.  L.)  had  a  good  and 
substantial  defense  on  the  merits  in  the  cause, 
if  he  could  be  made  defendant;  and  that  he 
had  supposed,  from  the  information  of  his 
attorney,  that  he  had  been  made,  with  the  con- 
sent of  the  lessor,  a  defendant,  until  since  last 
January  Term,  when  he  was  informed  that 
the  plaintiff  had  obtained  a  judgment,  on 
which  a  writ  of  hab.fac.po**.  had  been  issued, 
and  the  lessor  put  into  possession  of  part  of 
the  land. 

It  appeared,  by  two  other  affidavits,  that 
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order  to  obtain  a  notorious  and  evident  posses- 
sion of  the  premises,  in  connection  with  his 
constructive  possession,  under  his  deed  from 
the  trustees  of  Rochester,  and  to  bring  the 
claim  of  Livingston  to  a  decision,  he  entered, 
in  August  last,  on  the  premises,  then  vacant, 
and  executed  a  lease  to  William  Wood,  of  the 
premises,  and  delivered  him  the  actual  posses- 
sion, who  was,  afterwards,  on  the  same  day, 
dispossessed  *by  E.  W.  Wood,  upon  [*258 
whom,  while  actually  in  possession,  a  declara- 
tion in  ejectment  was  served  in  the  suit  in 
which  William  Wood  was  plaintiff,  and  the 
said  E.  W.  Wood  the  casual  ejector  ;  that  on 
filing  an  affidavit  of  the  lease,  the  ouster,  and 
a  service  of  the«  declaration,  the  rule  to  plead 
was  entered,  and  the  service  of  the  new  declar- 
ation and  rule  to  plead  was  admitted  by  E.W. 
Wood,  the  defendant,  on  the  10th  of  August 
last,  on  which  admission,  indorsed  on  the 
copy  of  the  declaration,  &c. ,  and  filing  the 
same,  the  default  of  the  casual  ejector  was 
afterwards  entered,  and  in  October  Term  last  a 
rule  for  judgment  on  the  default  was  entered,, 
which  was  perfected  on  the  24th  of  October. 
The  rule  for  pleading  expired  on  the 
30th  of  August,  and  the  last  Sullivan  Cir- 
cuit commenced  on  the  16th  of  September. 
Since  the  judgment,  the  lessor  told  the  agent  of 
Livingston  that  he  was  willing  to  put  the  con- 
troversy at  issue  immediately,  so  that  Living- 
ston should  be  the  lessor,  ana  he  the  defendant, 
or  to  leave  the  matter  to  referees  ;  but  he 
denied -that  he  had  ever  promised  to  stay  the 
proceedings  in  this  cause,  or  to  relinquish  the 
judgment,  unless  on  terms,  which  were  not 
acceded  to  by  the  attorney  or  agent  of  Living- 
ston. 

Per  Curiam.  The  premises  were  vacant,  so 
that  there  was  no  person  in  possession  on  whom 
a  declaration  in  ejectiment  could  be  served, 
and  the  proceeding,  in  such  case,  was  regular. 
But  agreeably  to  our  former  decisions,  in  cases 
of  ejectment,  the  default,  judgment,  and  exe- 
cution must  be  set  aside,  and  R.  R.  Livingston 
be  admitted  as  defendant,  on  payment  of  costs, 
and  stipulating  to  admit  he  was  in  possession 
at  the  commencement  of  the  suit. 

Rule  granted. 

Cited  in-7  Paige,  250. 


*M'GILL  e.  PERRIGO  KT  AL.    [*25« 

tfuit  by  Scire    Facias —  Venue —  Same    as  in. 
Original  Action. 

The  venue  in  a  suit  by  acire  facing,  on  a  Judgment, 
48  75S 
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must  be  laid  In  the  county  in  which  the  venue  was 
laid  in  the  original  action.* 

Citations— Chitty's  PL,  272 ;  Tidd's  Pr.,  1035 ;  Hob., 
4;  Yelv.,  218;  Cro.  Jac..  231. 

MR.  INGALLS,  for  the  defendants,  moved 
to  change  the  venue  in  this  cause,  which 
was  a  scire  facias  on  a  judgment,  from  Albany 
to   Washington  County,  where  the  venue  in 
the  original  action  was  laid. 
Mr.  Wendell,  contra. 

Per  Curiam.  A  scire  facias  to  revive  a  judg- 
ment is  a  continuation  of  a  former  suit ;  and 
the  venue  ought  to  be  laid  in  the  county  in 
which  it  was  laid  in  the  original  action.  The 
English  practice  is  decisive.  (Chitty's  Plead., 
272;  Tidd's  Prac.,  1035;  Hob.,  4;  Yelv., 
218  ;  Cro.  Jac.,  231.) 

Rule  granted. 
Cited  in-37  Mo.,  323. 


NOBLE  v.   JOHNSON. 

Validity  of  Discharge  Under  Insolvent  Act — Will 
not  be  tried  on  Motion. 

The  validity  of  a  certificate  of  discharge,  under 
the  Insolvent  Act,  will  not  be  tried  by  affidavit,  on 
motion  for  the  insolvent's  discharge  from  custody ; 
but  the  plaintiff  must  resort  to  his  action. 

MR.  H.  BLEECKER,  for  the  defendant, 
moved  for  the  discharge  of  the  defend- 
ant, who  was  in  custody,  having  been  sur- 
rendered by  his  bail,  but  had  since  obtained  a 
certificate  of  discharge  under  the  Insolvent 
Act. 

Mr.  Paine,  contra,  objected  that  the  certifi- 
cate of  discharge  was  obtained  by  fraud,  and 
offered  affidavits. 

Per  Curiam.  We  will  not  try  the  validity  of 
a  discharge  under  the  Insolvent  Act  by  affi- 
davits, ft  was  so  decided,  on  several  similar 
applications,  at  the  last  term.  The  plaintiff 
must  resort  to  his  action. 

Rule  granted. 

Cited  in-9  Wend.,  431;  21  Wend.,  670;  1  Barb.  Ch., 
350 ;  3  Barb.,  446 ;  1  How.  Pr.,  183 ;  7  How.  Pr.,  87  ; 
14  Abb.  Pr.,  295,  n. 


26O*]  *GARDNER  v.  TURNER. 

Challenge  to  the  Array  for  Irregular  Draining 
by  Clerk — Challenge  Overruled  and  no  Issue 
Allowed — Plaintiff  Refused  to  bring  Cause  to 
Trial — Nonsuit  Irregular. 

A  challenge  lies  to  the  array,  for  any  partiality  or 
default  in  the  clerk  in  selecting  and  arraying  a 

Where  a  challenge  to  the  array  was  made  because 
the  clerk  drew  seventy-two  names  out  of  the  box 
and  put  them  in  a  list,  and  then  designated  thirty- 
six  names  so  drawn,  to  be  a  panel  for  the  circuit,  and 
the  other  thirty-six  a  panel  for  the  Court  of  Com- 
mon Pleas,  and  the  defendant  denied  the  truth  of 
the  fact,  and  offered  to  join  issue  thereon,  but  the 
judge  refused  to  quash  the  venire,  or  pass  the  cause, 

*But  in  debt  ot  judgment  the  venue  may  be  laid  in 
any  court  in  the  State,  without  regard  to  the  place 
of  filing  the  record,  or  the  venue  in  the  original 
cause.  Goodrich  v.  Colvin,  6  Cowen,  397.  Contra, 
Barnes  v.  Kenyon,  2  Johns.  Cas.,  381. 
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and  no  issue  was  joined  on  the  challenge ;  and  the 
plaintiff,  under  these  circumstances,  refused  to 
bring  on  the  cause  to  trial;  it  was  held  that  the  cause 
alleged  for  the  challenge  was  sufficient,  and  that  the 
judge  ought  not  to  have  overruled  it,  but  should 
have  appointed  triors.  to  try  the  truth  of  the  facts  ; 
and  that  the  defendant  was  not,  therefore,  entitled 
to  judgment  as  injease  of  nonsuit,  because^the  plaint- 
iff did  not  proceed  to  trial. 

Citations-2  Tidd's  Pr..  779 ;  Co.  Litt..  158. 

A  MOTION  was  made  in  behalf  of  the  de- 
fendant, for  judgment  as  in  case  of  non- 
suit, for  not  proceeding  to  trial  in  this  cause, 
at  the  last  Circuit  in  Rensselaer  County. 

It  appeared  that  after  the  cause  had  been 
twice  passed  in  the  calendar  of  causes  without 
being  brought  on,  it  was  again  called,  and  the 
jury  were  about  to  be  impaneled,  when  the 
plaintiff's  attorney  presented  a  challenge  to  the 
array,  which  stated  that  the  clerk  of  the  county, 
his  deputy  or  agent,  instead  of  drawing  out  of 
tjbie  box,  containing  the  names  of  jurors,  thirty- 
six  names,  drew  out  the  number  of  seventy-two 
names,  which  he  put  in  a  list,  and  then  selected 
and  marked  thirty -six  of  the  jurors,  so  drawn, 
and  directed  the  sheriff  of  the  county  to  sum- 
mon the  thirty-six  jurors,  whose  names  were 
so  marked  and  designated,  for  the  Circuit 
Court  and  Oyer  and  Terminer,  and  the  others 
for  the  Court  of  Common  Pleas,  and  the  sheriff 
accordingly  summoned  the  thirty -six  jurors  so 
designated  for  the  circuit. 

The  attorney  for  the  defendant  stated  to  the 
judge  that  the  facts  alleged  in  the  challenge 
were  untrue,  and  offered  to  take  issue,  if  the 
judge  thought  the  challenge  ought  to  be  re- 
ceived, or  sufficient  to  prevent  the  trial  of  the 
cause.  The  judge  refused  to  quash  the  venire, 
or  pass  the  cause,  on  account  of  the  challenge, 
and  no  issue  in  fact  was  taken  thereon.  The 
plaintiff's  attorney  then  declined  to  bring  on 
the  cause. 

In  support  of  the  motion,  the  affidavits,  also, 
of  the  clerk  and  his  deputy  were  read,  denying 
the  facts  stated  in  the  challenge  to  the  array 
made  by  the  plaintiff's  attorney. 

Mr.  R.  M.  Livingston  for  the  defendant. 

Mr.  Starr,  contra. 

Per  Curiam.  The  defendant  moves  for 
judgment  as  in  case  of  a  nonsuit  for  plaintiff's 
default,  in  not  proceeding  to  trial  at  the  last 
Circuit  Court,  in  Rensselaer  County,  and  he 
is  entitled  to  the  effect  of  his  motion,  if  the 
plaintiff  has  been  in  default.  The  motion  is 
resisted  on  the  ground  that,  at  the  circuit,  the 
plaintiff  Challenged  the  array,  for  a  [*261 
supposed  misconduct  in  the  clerk,  in  drawing 
out  seventy-two  names,  and  designating  thirty- 
six  of  them  to  be  summoned  as  jurors  to  that 
circuit.  This  challenge  was  overruled  by  the 
judge,  but  the  plaintiff  declined  to  proceed  to 
trial. 

Either  party  has  a  right  to  challenge  the 
array  ;  and  partiality,  or  some  default  in  the 
sheriff  or  his  under  officer  who  arrayed  the 
panel,  are  good  causes  of  challenge.  (2  Tidd, 
779.)  If  the  facts  alleged  in  the  challenge  are 
denied  to  be  true,  two  triors  are  appointed  by 
the  court,  out  of  the  panel  (Co.  Litt.,  158),  or, 
perhaps,  any  two  individual  persons  named  by 
the  court.  If  the  triors  pronounce  the  causes 
of  challenge  unfounded,  the  trial  proceeds. 
If  the  facts  are  admitted,  but  are  deemed  in- 
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sufficient,  the  court  adjudges  on  them,  and 
either  quashes  the  array,  or  overrules  the 
challenge.  Since  the  statute  authorizing  the 
clerk  to  array  the  jury,  a  challenge  lies  to  it, 
for  partiality,  or  default  in  the  clerk, 
who,  for  many  purposes,  is  substituted  for 
the  sheriff,  in  selecting  and  arraying  the  jury. 
The  facts  set  forth  in  the  challenge  amounted, 
if  true,  to  a  default  in  the  clerk,  in  forming  the 
array,  and  the  defendant  ought  to  have  joined 
issue  on  the  challenge;  and  if  the  triors  had 
found  that  the  jury  was  not  thus  arrayed,  then 
the  cause  must  have  proceeded,  or  the  plaintiff 
would  have  been  in  default.  The  challenge 
should  not  have  been  overruled,  and  as  it  is,  the 
plaintiff  is  not  chargeable  with  a  default  in  not 
proceeding  to  trial,  for  he  had  a  right  to  the 
challenge,  and,  if  well  founded,  it  would  be  a 
sufficient  cause  for  not  going  to  trial. 

It  is  now  admitted  that  the  facts  stated  in  the 
challenge  are  unfounded  ;  and  could  we  be- 
lieve that  it  was  interposed  merely  to  delay  and 
interrupt  the  defendant,  we  ought,  now,  per- 
haps, to  consider  it  as  no  excuse  for  not  pro- 
ceeding ;  this  we  are  not  authorized  to  do,  but 
are  bound  to  consider  it  interposed  on  inform- 
ation then  received. 

Motion  denied. 

Criticised— 1  Cow.,  435. 
Distinguished— 4  Wend..  677. 
Cited  In-7  Cow..  722;  124  Mass.,  38. 


262*]  *THOMPSON  v.  SHEPHERD,  JUN. 
SAME  v.  SAME. 
SAME  v.  SAME. 

When  Consolidation  of  Actions   Ordered. 

Separate  suits  were  brought  by  the  same  person 
against  the  maker  of  several  promissory  notes  pay- 
able to  the  same  person,  who  indorsed  them  to  the 
plaintiff.  The  notes  were  dated  on  different  days, 
for  different  sums,  and  payable  at  different  times ; 
but  were  all  due  when  the  suits  were  commenced.and 
the  writs  were  issued  and  served  at  the  same  time  on 
the  defendant.  It  was  held  that  the  suits  could  not 
be  consolidated,  but  it  seems  that  where  separate 
suits  are  brought  on  notes  and  contracts,  made  by 
the  same  person,  at  the  same  time,  and  where  the 
defense  is  or  must  be  the  same  in  all,  the  court  will 
order  them  to  be  consolidated.* 

Citations-1  Cai.,  114 :  Iinpey's  Pr.,  668;  1  Tidd's 
Pr.,  566;  2T.  R.,  639. 

THESE  were  three  separate  actions,  on  sev- 
eral promissory  notes,  brought  by  the  in- 
dorsee against  the  maker.  The  notes  were 
dated  on  different  days,  for  different  sums, 
and  payable  at  different  times,  to  the  same  per- 
son, who  indorsed  them  to  the  plaintiff.  The 
notes  were  all  due  when  the  suits  were  com- 
menced :  and  the  writs  were  all  issued  at  the 
same  time,  and  served  at  the  same  time,  on  the 
defendant. 

Mr.  Z.  R.  Sheplierd,  for  the  defendant, 
moved  to  consolidate  the  suits. 

Mr.  Crary,  contra. 

*A  consolidation  rule  will  be  granted  where  sev- 
eral suits  are  pending  iK-tween  the  same  parties, 
brought  at  the  same  time,  the  causes  of  action  in 
which  may  IK-  comprised  In  the  same  declaration. 
Brewster  v.  Stewart,  3  Wend.,  441. 
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Per  Curiam.  The  motion  for  a  rule  that  these 
causes  be  consolidated,  must  be  denied.  The 
notes  are  of  different  dates,  for  different  sums, 
and  payable  at  different  times  ;  and,  for  any- 
thing that  appears,  different  defenses  may  be 
set  up  in  the  several  suits.  To  compel  a  con- 
solidation, under  such  circumstances,  would 
be  going  farther  than  is  the  usual  practice  of 
this  court,  or  the  K.  B.  in  England  (1  Caines' 
Rep.,  114;  Imp.  K.  B.  Prac.,  668  ;  1  Tidd, 
556) ;  though  the  case  of  Cecil  v.  Briggs,  2 
Term.  Rep.,  639,  would  seem  to  extend  the 
consolidation  rule  to  all  actions  between  the 
same  parties,  and  brought  at  the  same  time, 
where  the  causes  of  action  might  be  comprised 
in  the  same  declaration.  A  liberal  extension 
of  this  rule  is  well  calculated  to  prevent  oppres- 
sion, by  an  unnecessary  accummulation  of 
costs,  and  we  should  be  inclined  to  say,  that 
where  separate  suits  are  brought  upon  notes  or 
contracts  made  at  the  same  time,  and  which 
might  have  been  united  in  one  action,  and 
when  the  defense  is  the  same  in  all,  a  consoli- 
dation rule  ought  to  be  granted. 

Rule  refused. 

Cited  in-3  Wend.,  442 ;  2  Abb.  Pr.,  79 :  4  Duer, 
665,  48  Mich.,  112. 


*CODWISE  v.  FIELD.        [*263 

Ca.  Sa.  against  Sheriff— Delivered  to  Coroner 
who  was  Indebted  to  Sheriff— Offset — Receipt 
in  Futt — Coroner  Agreed  to  Settle  with  Plaint- 
iff—Failure— No. Payment  of  the  Debt. 

Where  a  sa.  sa.  against  a  sheriff  was  delivered  to  a 
coroner,  who,  being  indebted  to  the  sheriff,  gave  him 
a  receipt  in  full  for  the  debt  and  costs  on  the  ca.  sa., 
and  engaged  to  settle  the  amount  with  the  plaintiff, 
but  failed  to  do  so  ;  it  was  held,  that  admitting  the 
coroner  was  authorized  to  receive  the  debt  in 
money,  on  the  ca.  sa.,  yet  it  must  be  an  actual  and 
absolute  payment  of  so  much  cash  to  him,  for  the 
plaintiff :  and  that  the  agreement  between  the  sher- 
iff and  coroner  was  no  payment  or  satisfaction  of 
the  debt. 

A  MOTION  was  made  to  set  aside  the  ca. 
sa.  issued  to  the  sheriff  of  New  York  in 
this  cause,  and  all  subsequent  proceedings, 
and  that  the  sheriff  pay  the  amount  of  the 
money  levied  on  the  ca.  'sa.  to  the  defendant. 

From  the  affidavits  which  were  read,  it  ap- 
peared that  a  ca.  sa.  issued  against  the  defend- 
ant, who  was  sheriff  of  Dutchess  County,  at  the 
suit  of  the  plaintiff,  directed  to  the  coroner, 
who,  on  the  3d  April,  1811,  gave  to  the  sheriff 
a  receipt  in  full  of  the  debt  and  costs  on  the 
ca.  sa.  No  money  was  actually  paid  by  the 
sheriff,  but  the  coroner  being  indebted  to  him 
for  the  amount,  for  money  previously  lent,  it 
was  agreed  by  the  coroner  that  the  receipt 
should  be  considered  as  payment  of  so  much  ; 
and  that  the  coroner  should  take  upon  himself 
to  pay  the  amount  of  them.  sa.  to  the  plaintiff. 

In  November.  1811,  the  defendant  was 
arrested  in  the  city  of  New  York,  on  another 
ca.  sa.  at  the  suit  of  the  plaintiff,  for  the  same 
debt;  and  on  paving  the  amount  into  the  hands 
of  the  sheriff  of  the  city  of  New  York,  was 
discharged  by  order  of  the  Recorder,  who 
directed  the  sheriff  to  retain  the  money  in  his 
hands  until  the  next  term  of  this  court. 
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The  coroner  paid  no  part  of  the  debt  to  the 
plaintiff  ;  but  in  December,  1811,  obtained  his 
discharge  under  the  Insolvent  Act  passed  the 
3d  April,  1811. 

The  motion  of  the  defendant  made  at  the 
last  term  was,  by  consent,  postponed  for  he 
decision  of  the  court  at  this  term. 

Mr.  Drake  for  the  defendant. 

Mr.  Godwise,  contra. 

Per  Curiam.  There  was  no  payment  or 
satisfaction  of  the  first  execution.  Admitting 
that  the  coroner  was  authorized  to  receive  the 
debt  in  money,  as  we  think  he  was,  yet  it 
must  be  an  actual  and  absolute  payment  in 
cash  to  him  for  the  plaintiff.  The  motion 
must  be  denied. 


Motion  denied. 

Cited  in-2  Wend.,  419;  30  Wend.,  605; 
543;  63  How.,  Pr.,  169;  IDuer,  112. 
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Slander — Verdict  for  Plaintiff— Motion  for  Neic 
Trial — Newly  Discovered  Evidence — Justifica- 
tion—  Why  Refused. 

In  an  action  of  slander  for  charging  the  defend- 
ant with  passing  counterfeit  bank  notes,  after  a  ver- 
dict for  the  plaintiff,  a  new  trial  will  not  be  granted 
to  the  defendant,  on  an  affidavit  of  newly  discov- 
ered evidence,  which  went  merely  in  support  of  a 
plea  of  justification. 

AUter.  if  the  new  evidence  goes  only  to  the  plea  of 
not  guilty. 

THIS  was  an  action  of  slander  brought 
against  the  defendant,  for  saying  that 
the  plaintiff  had  passed  counterfeit  bank  notes. 
There  were  several  counts  in  the  declaration. 
The  defendant  pleaded  not  guilty,  with  notice 
of  a  justification.  The  cause  was  tried  at  the 
Delaware  Circuit  in  June,  1812,  before  Mr. 
Justice  Van  Ness.  The  jury  found  a  verdict 
for  the  plaintiff.  A  motion  was  now  made  to 
set  aside  the  verdict,  and  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The 
affidavit  of  the  defendant  stated  that  since  the 
trial  of  the  cause  he  had  discovered  new  evi- 
dence, which  was  unknown  to  him  at  the 
time  of  the  trial ;  the  nature  of  which  evi- 
dence was  set  forth  in  the  affidavit. 

Mr.  Foot  for  the  defendant. 

Mr.  Sherwood,  contra. 

Per  Curiam.  The  law  will  not  allow  a  new 
trial  to  the  defendant,  merely  to  afford  him  an 
opportunity  to  prove  the  plaintiff  a  felon. 
Such  an  indulgence  would  not  have  been 
granted  to  the  people,  if  the  party  so  charged 
had  been  once  tried  and  acquitted.  If  the 
defendant  had  discovered  new  evidence  which 
went  to  the  plea  of  not  guilty  and  that  only,  it 
would  have  altered  the  case  ;  but  we  cannot 
permit  him  to  fish  for  further  evidence  to 
support  his  plea  of  a  justification  of  such  a 
charge.  The  motion  must  be  denied. 

Motion  denied. 

• 

Cited  in— 6  Cow.,  123. 
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BLACK  ».  BROWN. 

A  judge  in  vacation  may  enlarge  the  time  for 
making  a  case. 

Citation— 2  Johns.  Cas.,  115. 

rpHE  Court  said,  that  the  time  allowed  by  the 
-L  sixth  rule  of  January  Term,  for  making 
a  case,  might  be  enlarged  by  the  order  of  a 
judge  in  vacation.  The  practice  in  that  re- 
spect had  been  altered  since  the  decision  in 
Jackson,  ex  dem.  Low,  v.  Hornbeck,  2  Johns. 
Cas.,  115,  which  must  now  be  considered  as 
overruled. 


*WHITBECK,  Widow, 

v. 
SHOEFELT. 


[*265 


In  real  action,  a  special  importance  saves  the 
rights  of  the  party.  After  a  special  imparlance  the 
tenant  may  vouch  to  warranty,  &c. 

rPHIS  was  an  action  of  dower. 

Mr.  E.  Williams,  in  behalf  of  the  tenant, 
prayed  leave  to  vouch  Samuel  H.  Gardenier, 
of,  &c. ,  to  appear,  on  the  first  day  of  next  term, 
to  warranty,  &c. 

Mr.  Van  Buren,  contra,  objected  that  there 
had  been  a  special  imparlance  entered  at  the 
last  October  Term  ;  and  that  the  voucher  ought 
to  have  been  made  at  that  term,  and  before  the 
special  imparlance. 

Mr.  Williams  said  a  special  imparlance  saved 
all  the  rights  of  the  party. 

Per  Curiam.     Take  your  motion. 
Motion  granted. 


JACKSON,  ex  dem.  BANYAR  ET  AL.. 

v. 
WILSON. 

Practice —  Verdict  set  Aside — New  Trial — Serv- 
ing Notice  on  Attorney. 

Where  a  verdict  is  set  aside,  and  a  new  trial  grant- 
ed, a  copy  of  the  rule  must  be  served  on  the  plaint- 
iff's attorney,  before  the  defendant  can  move  for  a 
nonsuit  for  not  proceeding  to  trial. 

MR.  FOOT,  for  the  defendant,  moved  for 
judgment  as  in  case  of  nonsuit,  for  not 
bringing  the  cause  to  trial,  &c. 

The  cause  had  been  once  tried,  and  a  verdict 
found  for  the  plaintiff,  which  was  set  aside  by 
the  court,  at  the  last  term,  and  a  new  trial 
granted.  The  plaintiff  neglected  to  bring  the 
cause  to  trial  at  the  last  circuit.  It  appeared 
that  no  copy  or  notice  of  the  rule  to  set  aside 
the  verdict,  and  for  a  new  trial,  had  been  served 
on  the  plaintiff's  attorney  ;  and 

Mr.  Mitchell,  for  the  plaintiff,  contended  that, 
according  to  the  English  practice,  service  of  a 
copy  of  the  rule  for  a  new  trial  was  necessary, 
before  the  plaintiff  could  be  considered  in  de- 
fault. 

Per  Curiam.  The  English  practice  in  this 
respect  is  proper  and  correct.  And  it  is  to  be 
understood,  as  the  practice  of  this  court,  that 
a  copy  of  the  rule  for  a  new  trial  must  be 
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served  on  the  plaintiff's  attorney  before  he  can 
be  in  default,  or  the  defendant  can  moVe  for  a 
nonsuit. 

Motion  denied. 

Cited  in— 2  Wend.,  647 ;  22  Wend.,  609 ;  6  How.  Pr., 
277 ;  3  Abb.  N.  S.,  343. 
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*WEBB 

v. 
CLEVELAND,  one   of   the   Attorneys,   &c. 


Where  an  attorney  is  sued  in  an  inferior  court,  in 
which  he  is  privileged  from  arrest,  the  cause  cannot 
be  removed  into  this  court  by  a  habeas  corpus  cum 
causa. 

MR.  HENRY,  for  the  defendant,  moved  that 
a  procedendo  be  awarded  in  this  cause, 
which  had  been  removed  from  the  Court  of 
Common  Pleas,  by  a  writ  of  habeas  corpus  cum 
causa.  From  the  return  to  the  writ,  it  ap- 
peared that  the  defendant  was  proceeded 
against  in  the  court  below,  as  an  attorney  of 
the  court,  and  was  not  arrested,  or  held  to  bail. 
Mr.  Henry,  contended  that  the  defendant, 
being  privileged  from  arrest,  could  not  be  con- 
sidered as  in  custody,  and  could  not,  therefore, 
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be  removed  by  habeas  corpus ;  that  the  writ  of 
habeas  corpus  cum  causa  removed  the  cause 
only  when  the  body  was  removed.  The  proper 
remedy,  in  such  a  case,  was  to  remove  the  pro- 
ceedings by  cerliorari.  (1  Tidd,  335.) 
Mr.  Foot,  contra. 

Per    Curiam.     Take  your  rule    for  proce- 
dendo. 

Rule  granted. 


CARDALL  v.  WILCOX. 

A  commission  will  be  granted  to  examine  an  offi- 
cer in  the  Army  of  the  United  States,  on  an  affidavit 
of  his  being  a  material  witness,  and  expected  to  Ix? 
ordered  away. 

Mr.  Russell  moved  for  a  commission  to  exam- 
ine a  captain  in  the  United  States  Army,  now 
at  Greenbush,  on  an  affidavit  stating  that  he 
was  a  material  witness  in  this  cause,  aud  was 
expected  soon  to  be  ordered  away. 
Mr.  Allen,  contra. 


Per  Curiam.     Take  your  rule. 
Rule  granted. 
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STATE   OF    NEW  YORK, 

IN 
OCTOBER  TERM,  1812,  IN  THE  THIRTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  LIVINGSTON  and  WILSEY, 


WILSEY  ET  AL. 

Lease — Ejectment — Land  Claimed  to  be  WitJiin 
Boundaries  in  Lease — Acceptance  of  Rent — 
Notice  to  Quit  Necessary. 

A  gave  a  lease  of  a  farm,  described  by  certain 
metes  and  bounds,  to  contain  seventy-five  acres.  In 
an  action  of  ejectment  brought  by  A  against  B,  to 
recover  a  parcel  of  land  beyond  the  quantity  of  75 
acres,  and  which  the  lessee  claimed  to  hold  as  with- 
in the  boundaries  set  forth  in  the  lease,  it  was  held, 
that  as  A  had  received  rent  for  the  farm  from  B,  he 
must  be  considered,  at  least,  as  a  tenant  from  year 
to  year  of  the  premises,  and  therefore,  entitled  to  a 
notice  to  quit. 

Citation— 13  East.  210. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  lands  in  the  town  of  Gallatin,  in 
the  County  of  Columbia.  The  cause  was  tried 
at  the  Columbia  Circuit,  in  December,  1811, 
before  Mr.  Justice  Yates.  The  defendants 
claimed  the  lands  only  which  were  formerly  in 
possession  of  William  Simmon,  and  disclaimed 
as  to  the  residue  of  the  land  in  their  possession. 
They  admitted  that  the  premises  in  question 
were  within  that  part  of  the  Manor  of  Living- 
ston, which  fell  to  the  share  of  John  Living- 
ston, one  of  the  lessors  of  the  plaintiff.  The 
plaintiff  gave  in  evidence  a  lease  from  Robert 
Livingston,  the  ancestor  of  John  Livingston, 
dated  23d  of  March,  1784,  to  John  Tice  Wil- 
sey,  one  of  the  defendants,  in  which  the  prem- 
ises demised  were  described  as  follows  :  "The 
farm  whereon  William  Simmon  now  lives, 
bounded  as  follows  :  south  by  the  county  line, 
west  by  the  farm  of  William  Denious,  and  east 


and  north  by  vacant  lands  of  said  manor,  to 
contain  seventy  five  acres  in  the  whole." 

It  appeared  that  the  whole  quantity  of  land 
in  the  possession  of  the  defendant  was  one  hun- 
dred fifty  and  one  fourth  acres. 

John  Wigram,  a  witness  for  the  plaintiff, 
testified  that  he  laid  down  the  seventy-five 
acres,  for  the  defendants,  on  a  map,  in  a  regu- 
lar parallelogram.  He  stated  that  he  firstmade 
a  survey  of  the  same  in  *1?92,  and  that  [*268 
the  defendants  were  then  in  possession  up  to 
the  line  of  William  Denious,  and  extended 
easterly  as  far  as  the  possession  of  Denious  ; 
and  that  running  along  the  line  of  Dutchess  to 
to  the  land  of  Denious,  thence  along  his  line 
to  the  vacant  land,  would  exclude  the  build- 
ings. 

The  defendants  proved  that  Simmon  lived 
on  the  premises  about  eighteen  years  before 
the  defendants  came  into  possession,  and  that 
one  Miller  lived  on  the  premises  three  years 
before  Simmon.  The  witness  obtained  the  pos- 
session from  Miller,  and  sold  it  to  one  of  the 
defendants.  The  possession  of  the  witness  ex- 
tended to  the  Dutchess  line,  and  along  that 
line  to  the  farm  of  Denious,  and  along  his  line 
to  the  vacant  land  at  the  road.  The  house  and 
barn  now  stand  near  where  the  old  buildings 
stood.  The  defendants  held  the  same  posses- 
sion as  the  witness,  except  two  pieces  of  land, 
one  of  about  four  acres,  on  the  northeasterly 
side  of  the  farm,  and  the  other  about  ten  acres, 
on  the  easterly  side,  which  the  defendants  dis- 
claimed. 

The  defendants  then  offered  to  prove  by  a 
witness,  who  was  present  when  the  lease  from 
Livingston  to  Wilsey  was  made,  that  the  par- 
ties intended  that  the  lease  should  be  for  the 


NOTE.— I/a  ndlord  and  tenant— Tenancy  from  year 
to  year — WTiat  constitutes— Notice  to  quit. 
The  courts  treat  a  general  occupation  as  from  year  to 
year,  whenever  the  reservation  of  rent  or  any  other 
circumstance  indicates  an  agreement  for  an  annual 
holding,  and  such  a  tenant  cannot  be  turned  out 
without  a  notice  to  quit.  Lesley  v.  Randolph,  4 
Rawle,  123 ;  Thomas  v.  Wright.  9  S.  &  R.,  87 ;  Den  v. 
Mackay,  2  N.  J.  L.,  420 ;  Roe  v.  Lees,  2  W.  Black., 
1171 :  Richardson  v.  Landgridge,  4  Taunt.,  128, 131. 

"  As  early  as  the  reign  of  Henry  VIII.,  on  any 
holding  on  which  annual  rent  is  reserved,  the  tenant 
is  entitled  to  one  half  years'  notice  to  quit." 
Cattley  v.  Arnold,  1  Johns.  &  H.,  651.  656.  See.  also, 
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Right  v.  Darby,  1  T.  R.,  163 ;  Kerr  v.  Clark,  19  Mo., 
132 ;  Scully  v.  Murray,  34  Mo. ,  420 ;  Leavitt  v.  Leavitt, 
47  N.  H.,  329. 

Mere  occupation  continued  for  many  year*  is  some- 
times regarded  as  a  tenancyfrom  year  to  year. 
Jackson  v.  Bryan,  1  Johns.,  322:  Den  v.  Mackay,  2 
N.  J.  L.,  420. 

But,  as  a  general  rule,  occupation  merely  is  regard- 
ed as  a  tenancy  at  will  in  the  absence  of  other  cir- 
cumstances referring  to  an  annual  holding.  Jones 
v.  Willis,  8  Jones  (N.  C.),  430;  Williams  v.  Deviar,31 
Mo.,  13 ;  Doe  v.  MacKaeg,  10  B.  &  C.,  721 ;  Doe  v. 
Wood,  14  M.  &  W.,682;  Rowan  v.  Lytle,  11  Wend., 
619;  Nichols  v.  Williams,  8  Cow.,  13. 
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whole  farm  as  Simmon  held  it,  but  this  evi- 
dence was  objected  to,  and  overruled  by  the 
judge. 

It  was  proved  that  Simmon  paid  rent  to  Liv- 
ingston, and  that  when  Wilsey  took  the  lease 
he  assumed  to  pay  the  back  rent ;  that  Sim- 
mon and  the  defendants  had  been  in  possession 
of  the  farm,  as  they  now  claimed  it,  for  about 
forty-seven  years.  Several  receipts  for  rent 
from  Livingston  to  Wilsey,  two  of  them  dated 
in  1786,  and  1797,  were  produced  in  evidence. 
It  appeared  that  the  defendants  claimed  the 
possession  of  Simmon,  under  the  lease  from 
Livingston. 

The  defendants  contended  that  by  a  just 
construction  of  the  lease,  all  the  lands  in  the 
possession  of  Simmon  were  covered  by  the 
lease  ;  and  that  if  there  was  any  doubt  on  the 
point,  the  long  acquiescence  of  the  parties  was 
conclusive  ;  but  if  the  number  of  acres  were 
held  to  control  the  boundaries  given,  and  the 
residue  of  the  land  in  possession  of  Simmon, 
beyond  the  seventy-five  acres,  not  to  be  within 
the  lease,  yet  the  possession  of  the  defendants, 
for  twenty-seven  years,  claiming  a  life-estate, 
was  a  sufficient  adverse  possession  to  bar  the 
plaintiff's  recovery  in  this  action  :  and  that  if 
the  possession  was  held  not  to  be  adverse,  but 
under  the  lessor  of  the  plaintiff,  then  the  de- 
fendants were  entitled  to  a  notice  to  quit,  which 
had  not  been  given  in  this  case. 
269*]  *The  judge  ruled  that  a  notice  to  quit 
was  not  necessary, and  charged  the  jury  that  the 
number  of  acres  mentioned  in  the  lease  must 
control,  as  to  its  construction  ;  that  the  posses- 
sion of  the  defendants  could  not  avail  them 
further  than  as  evidence  of  an  acquiescence  in 
their  construction  of  the  lease,  and  in  that  view 
he  left  it  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  for  all  the  land,  except  the  seventy- 
five  acres. 

A  motion  was  made  for  a  new  trial. 

Mr.  Van  Beuren,  for  the  defendants,  cited 
Roberts  v.  Karr,  1  Taunt.  Rep.,  495;  1  Esp. 
Gas.,  460  :  3  Johns.  Rep.,  269  ;  7  Johns.  Rep., 
238. 

Mr.  E.  Williams,  contra. 

Per  Curiam.  Without  noticing  the  question 
as  to  the  construction  of  this  lease,  in  relation 
to  the  boundaries  of  the  demised  premises,  we 
think  a  new  trial  must  be  granted,  on  the 
ground  that  the  defendants  were  entitled  to 
notice  to  quit.  What  was  the  rent  reserved  in 
this  lease  does  not  appear  by  the  case.  The  re- 
ceipts set  forth  show  the  rent  to  have  been  paid 
for  the  farm  occupied  by  the  defendants,  and, 
of  course,  paid  for  the  premises  in  question. 
By  this  payment,  and  the  acceptance  of  rent, 
the  defendants  became  tenants  from  year  to 
year;  and,  according  to  the  settled  rules  of  law, 


were  entitled  to  notice  to  quit.  It  may  be  re- 
marked that  this  rule,  as  to  notice  to  quit,  seems 
highly  just  and  reasonable,  as  it  respects  the 
rights  of  tenants,  without  essentially  prejudic- 
ing the  interests  of  landlords  ;  and  that  the 
English  courts  have  latterly  been  more  liberal 
in  the  application  of  it,  extending  it  even  to 
tenants  at  will.  (13  East,  210.) 

Motion  granted. 

Cited  in— 10  Johns.,  335;  13  Johns.,   113;  7  Cow.. 
750;  14  Barb.,  257. 


*JACKSON,  ex  dem.    VANBEUREN  *[27O 

ET   AL., 

fl. 

VOSBURGH. 

Ejectment  —  Offer  of  Will  of  Plaintiff's  Father  by 
Defendant  —  Objection  —  Waiver  of  Will  —  Ten- 
ancy in  Common  —  Parol  Partition  —  When 
VaUd  —  Denial  of  Whole  Right  of  Party  setting 
up  Partition  —  Effect  of  Offer  and  Waiver  of 
Witt. 

A  died  seised  of  lands,  leaving  three  sons,  B.  C 
and  D.  In  an  action  of  ejectment  by  the  heirs  of  B 
against  E,  who  who  claimed  to  hold  under  D,  E  of- 
fered in  evidence  the  will  of  A,  dated  in  1757,  by 
which  he  devised  his  real  estate  to  his  three  sons  and 
their  heirs,  in  equal  proportions;  but  it  being1  object- 
ed that  the  will  was  void,  on  account  of  the  insan- 
ity of  the  testator,  E  waived  the  production  of 
the  will,  and  relied  on  a  parol  partition  of  the  tes- 
tator's estate,  between  the  three  sons,  made  in  1786, 
a  previous  holding  by  them,  as  tenants  in  common, 
and  the  separate  possession,  under  the  partition,  of 
D,  continued  from  that  time.  It  was  held,  that 
though  when  a  tenancy  in  common  is  admitted,  a 
parol  partition,  followed  by  possession  under  it, 
will  be;  valid,  yet,  where  the  whole  right  or  title  of 
the  party  setting  up  the  tenancy  in  common  and 
parol  partition  is  denied,  a  parol  partition  and  pos- 
session under  it  will  not  be  sufficient  to  transfer  the 
title  :  that  by  waiving  the  will  of  A,  the  title  was  to 
be  considered  in  B,  as  heir-at-law,  and  could  not  be 
devested  by  parol. 

Though,  after  a  possession  by  D  for  so  long  a  time, 
a  tenancy  in  common  might  have  been  presumed, 
yet,  by  offering  the  will  of  A  and  waiving  it,  the 
door  was  shut  against  the  presumption  of  any  other 
source  of  title. 

Citation-4  Johns..  212. 


was  an  action  of  ejectment,  for  a  cer- 
-  tain  piece  of  land  called  The  Island,  in 
the  town  of  Kinderhook,  in  the  County  of  Co- 
lumbia. The  cause  was  tried  before  Mr.  Jus 
tice  Yates,  at  the  Columbia  Circuit,  in  Novem- 
ber, 1811. 

The  plaintiff  proved  that  the  premises  in 
question  formerly  belonged  to  Johanuis  Van 
Deursen,  the  elder,  who  occupied  them  until 
his  death,  in  1757.  Robert,  his  eldest  son, 
died,  leaving  six  children,  Peter,  Stephen, 
Laurence,  Cynthia,  Mary,  formerly  the  wife 


Such  tenancy  continue*  from  year  to  year,  unless 
determined  by  notice  to  quit.  Witt  v.  New  York, 
fi  Hob.  (N.  Y.),  24«;  Sullivan  v.  Cary,  17  Cal.,  80: 
Right  v.  Darby,  1  T.  R.,  159 ;  Clayton  v.  Blakey,  8T. 
R.,  3. 

Thin  nde,  i*  mat  mil .  and  applies  to  both  landlord 
and  i. -nan i .  Levi  v.  Lewis,  «  C.  B.  N.  8.,  76fl. 

Occupancy  and  payment  of  rent  for  more  thtm  a 
war  constitutes  a  tenancy  frotfi  year  to  year. 
Schuyler  v.  Lcggett,  2  Cow..  «fJO:  Lounsbery  v. 
Snyder,  31  N.  Y..  514  ;  Creton  v.  Smith,  33  N.  Y.,  245 ; 
Shepherd  v.  Cummings,  1  Cold.,  354. 

Such  tenancy  flof*  not  exist  where  the  agreement 
specifics  a  certain  period,  as  a  month  or  a  year. 

JOHNS.  RKP.,  9. 


Secor  v.  Pestana,  37  111.,  525;  Blumenberg  v.  Myres, 
32  Cal.,  93. 

A  tenancy  from  year  to  year  ra/i/ire*rt  notice  to 
intlt.  Jackson  v.  Miller,  7  Cow.,  747;  Jackson  v. 
Salmon,  4  Wend..  327:  Rowan  v.  Lytle,  11  Wend., 
6KI :  Bradley  v.  Covel,  4  Cow.,  349 ;  1'ngsley  v.  Aiken, 
11  N.  Y.,  494:  Prouty  v.  Prouty,  5  How.  Pr.,  81; 
Schuyler  v.  Ix'ggett,  2  Cow.,  660;  Jackson  v.  Bryan. 
1  Johns..  322;  C.  B.  &  Q.  R'y.  Co.  v.  Knox  College, 
34  III.,  195:  Morehead  v.  Watkyns,  5  Ky.,  22S;  Doev. 
Ridout,  5  Taunt.,  519;  Doev!  Browii,  H  East,  165; 
Doe  v.  Wood,  2  Bam.  i  Adol.,  724. 

See,  also,  on  this  genera)  subject,  the  statutes  of 
the  various  States. 
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of  John  Vanbeuren,  and  Christiana,  who  mar- 
ried John  Boyd,  both  of  whom  died,  leaving 
four  sons,  Robert,  William,  John,  and  James, 
who,  with  Mary  Vanbeuren,  are  the  lessors  of 
the  plaintiff.  The  three  sons  of  Johannis  Van 
Deursen,  the  elder,  to  wit,  Robert,  Laurence, 
and  John,  succeeded  to  the  possession  of  their 
father's  estate,  of  which  The  Island  is  a  part, 
and  which  John  afterwards  occupied  and  im 
proved  alone. 

The  defendant  produced  the  will  of  Johan- 
nis Van  Deursen,  dated  the  llth  December, 
1757,  by  which  he  devised  his  real  estate  to 
his  three  sons,  Robert,  Laurence,  and  John, 
an  undivided  third  part  to  each  and  to  their 
heirs  and  assigns  forever.  After  his  death, 
in  1757,  his  sons  lived  together  in  one  house. 
After  John  married,  the  sons  lived  in  separate 
rooms.  John  continued  to  live  in  the  east  room 
for  several  years,  and  then  moved  to  the  place 
where  the  defendant  now  lives,  and  continued 
to  work  on  the  old  farm  as  usual.  The  sons 
built  a  mill  after  their  father's  death,  which 
they  attended  alternately;  but  after  John  mar- 
ried, they  possessed  the  rest  of  the  farm  sep- 
arately. John  possessed  the  premises  on  the 
east  side  of  the  road,  and  Robert  on  the  west 
side  of  the  road. 

Cornelius  Van  Alen,  a  witness  for  the  plaint- 
iff, testified  that  he  knew  the  premises  forty 
years  ago,  when  they  were  possessed  by  the 
three  brothers.  The  field  west  of  the  road 
271*]  was  called  the  *back  land.  After 
John  married,  he  possessed  separately.  Lau- 
rence and  Robert  did  not  divide,  but  took  two 
thirds,  and  John  one  third.  After  the  death 
of  Robert,  when  all  his  children  were  present, 
one  of  them  said  to  the  witness  that  they  had 
settled  with  their  uncle  John  and  divided,  and 
that  John  took  The  Island,  and  Robert  and 
Laurence  the  land  on  the  opposite  side  of  the 
road,  and  over  the  creek;  John  had  the  south 
end  of  the  bush  land,  and  the  others  the  north 
end.  Eykebush  land  was  also  divided,  but 
how  the  witness  could  not  recollect.  This 
conversation  took  place  in  the  presence  of 
Stephen  and  Laurence,  the  sons  of  Robert, 
who  claimed  the  share  of  their  uncle  Laurence. 

Elizabeth  Van  Deursen,  the  widow  of  John, 
the  brother  of  Robert  and  Laurence,  testified 
that  before  her  marriage  with  John,  which 
took  place  thirty  years  ago,  the  brothers  lived 
together  in  the  same  house,  and  after  her  mar- 
riage, for  about  five  years,  John  had  the  man- 
agement of  the  farm,  and  Robert  of  the  mills. 
The  division  was  made  in  the  lifetime  of  Rob- 
ert and  Laurence,  and  before  John  left  the 
house.  John  was  to  have  one  third;  and  the 
land  on  the  east  side  of  the  creek  was  laid 
down  as  one  third  of  the  farm,  and  called  the 
New  Bowery.  On  the  west  the  whole  was 
laid  down  as  two  thirds.  John  took  one  part, 
and  Robert  and  Laurence  the  other  parts. 
Robert,  being  the  eldest,  had  his  election,  and 
he  chose  the  north  end  of  the  bush  land  and 
John  the  south.  Robert  took  the  place  where 
Mr.  Vanbeuren  lives,  and  John  on  the  opposite 
side  of  the  road,  called  Collie's  Crawl.  Robert 
took  the  back  land,  and  John  The  Island,  be- 
ing the  premises  in  question.  Robert  took  the 
north  end  of  the  Kinderhook  Fly,  and  John 
the  south;  and  the  same  division  was  made  of 
Eykebush.  The  brothers,  before  this  parti- 
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tion,  divided  the  grain.  This  partition  took 
place  in  May,  1785,  or  1786,  and  John  moved 
to  the  place  where  the  defendant  now  lives. 
John  occupied  the  lands  allotted  to  him  by  the 
division,  separately,  until  his  death.  The  old 
homestead  was  not  divided.  On  her  cross- 
examination,  the  witness  testified  that  this  di- 
vision took  place  between  the  brothers,  while 
standing  in  the  dooryard.  They  first  made 
offers  to  each  other.  Robert  asked  John  if  he 
would  take  the  east  side  of  the  creek,  and  John 
returned  the  question;  but  neither  agreed  to 
accept  it.  They  agreed  that  the  ea*t  side  of 
the  creek  should  be  set  off,  as  one  third  of  the 
Kinderhook  estate,  and  that  the  lands  on  the 
west  side  should  be  be  divided  into  two  parts, 
of  which  John  should  have  one.  Laurence 
then  lived  with  Robert.  John  and  Laurence 
*came  into  the  house  immediately  af-  [*272 
ter  the  division,  and  John  stated  the  division, 
in  the  hearing  of  Laurence,  who  absented' to 
it,  as  above  mentioned.  Laurence  said,  "Now 
we  know  where  our  land  is,  and  we  shall  here- 
after work  separately."  Robert  and  Laurence 
took  possession  according  to  the  division,  and 
always  lived  separately  from  John.  The  di- 
vision was  agreed  to  in  the  dooryard;  and  the 
witness  occasionally  sloped  at  the  door  to  hear 
the  conversation. 

Other  witnesses  confirmed  the  testimony  of 
this  witness,  as  to  the  separate  possessions  of 
the  brothers,  as  long  as  they  could  remember, 
for  twenty  four  years,  or  more. 

The  defendant  gave  in  evidence  an  order  of 
the  judge  of  the  court  of  probate,  authorizing 
the  administrators  to  sell  the  real  estate  of  John 
Van  Deursen,  and  the  deed  made  in  pursuance 
thereof  to  the  defendant,  dated  the  24th  July, 
1801. 

A  deed  was  also  produced  in  evidence  from 
John  and  his  wife,  and  the  heirs  of  Robert 
and  Laurence,  to  Daniel  Staats  and  Adam 
Van  Alen,  for  the  mills,  in  which  John  war- 
ranted for  one  third  and  the  other  grantees 
for  two  thirds. 

The  plaintiff  then  offered  to  prove  that  Jo- 
haunis  Van  Deursen,  the  elder,  was  insane  at 
the  time  of  making  his  will;  and  that  a  year 
or  two  after  the  division  spoken  of  by  Eliza- 
beth Van  Deursen,  Robert  told  John  that  he 
had  no  right  under  the  will;  and  that  Staats 
had  made  an  application,  long  after  the  death 
of  Robert,  for  a  division  of  the  lands  on  the 
east  side  of  the  creek;  and  offered  also  to 
show,  by  parol,  that  he  claimed  by  deed  from 
John  Van  Deursen;  but  this  evidence  was  ob- 
jected to,  and  overruled  by  the  judge. 

Cynthia  Van  Deursen  was  called  as  a  wit- 
ness for  the  plaintiff.  Her  evidence  was  ob- 
jected to,  but  admitted  by  the  judee.  She  was 
the  daughter  of  Robert,  and  remembered  the 
trial  at  Claverack,  and  that  John  called  on  her 
brothers  and  sisters  soon  after,  and  said  he 
had  been  to  Claverack,  and  that  he  and  Staats 
had  tried  to  get  the  lands  on  the  east  side  of 
the  creek  divided.  He  asked  if  they  would 
take  away  the  lands  their  father  had  given  to 
them;  that  it  had  now  been  proved  that  the 
will  was  good  for  nothing,  and  void.  He  said 
nothing  about  any  previous  division,  and 
asked  if  they  would  give  him  a  conveyance,  to 
which  they  agreed.  This  was  a  short  time 
before  John  died,  and  at  the  time  the  deeds 
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were  executed.  Whether  Mrs.  Boyd  was  then 
dead  or  not,  the  witness  did  not  recollect.  She 
273*]  was  not  then  present.  She  died  Be- 
fore her  husband.  On  her  cross-examination, 
the  witness  said  that  John  went  into  possession 
of  The  Island  after  his  marriage.  Before  he 
moved,  Robert  and  Laurence  held  together; 
John  held  possession  separately,  as  stated  by 
the  other  witnesses.  Deeds  were  given  to  John 
according  to  the  contract.  Laurence  died 
about  twenty  five  or  twenty  six  years  .ago, 
and  from  that  time  the  possessions  had  been 
uninterrupted.  The  defendant  purchased  the 
back  lot  of  the  Boyds.  He  owned  The  Island 
and  Collie's  Crawl. 

The  plaintiff  again  offered  to  prove  the  in- 
sanity of  Johannis  Van  Deursen,  the  elder,  at 
the  time  of  making  the  will,  and  to  disprove 
the  fact  of  acquiescence  under  it,  to  which  the 
defendant's  counsel  objected.  The  judge  de- 
cided that  the  defendant  must  either  abandon 
the  will  altogether,  and  rely  upon  the  division, 
or  he  should  admit  the  evidence  to  impeach  the 
validity  of  the  will.  The  defendant's  counsel 
then  (feclared  that  they  should  rely  upon  the 
division  merely. 

The  defendant  produced  two  deeds,  both 
dated  the  18th  March,  1797,  one  from  John 
Van  Deursen,  and  wife,  to  Cynthia  Van  Deur- 
sen and  others;  the  other  from  Cynthia  Van 
Deursen  and  others  to  John  Van  Deursen;  and 
it  appeared  that  the  defendant  was  counsel  for 
the  heirs  of  Robert  Van  Deursen,  on  the  hear- 
ing of  Staats  for  a  partition,  and  then  pro- 
duced, pursuant  to  a  notice  for  that  purpose, 
the  deed  from  Cynthia  VanDeursen  and  others, 
the  heirs  of  Robert,  to  John,  and  which  con- 
tained a  covenant  of  warranty  against  all  per- 
sons claiming  under  Robert  or  Laurence. 

The  judge  charged  the  jury  that  the  plaint- 
iff had,  in  the  first  instance,  made  out  a  clear 
right  of  recovery.  That  the  defendant  having 
elected  to  rely  on  the  parol  partition  between 
the  brothers,  and  not  to  claim  under  the  will, 
the  jury  were  not  to  be  influenced  by  the  will, 
farther  than  its  existence  ought  to  be  evidence 
of  the  probability  of  a  division;  that  the  only 
question  for  the  jury  to  decide  was,  whether 
there  had  been  a  division  made  between  the 
brothers;  and  if  so,  whether  it  was  intended 
to  be  permanent,  or  whether  for  temporary 
purposes  only;  that  if  they  believed  that  there 
had  been  no  division  made,  or  that  it  was  for 
temporary  purposes  only,  they  ought  to  find 
for  the  plaintiff  for  two  sixths  of  the  whole 
premises;  otherwise,  for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  two  sixths  of  the  premises. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

274*1  *Mr.  K  William*,  for  the  defend- 
ant. The  acts  of  possession  proved,  down  to 
the  year  in  which  the  division  was  made,  were 
those  of  co-tenants,  and  are  inconsistent  with 
the  idea  that  Robert  claimed  as  sole  heir  to  his 
father.  The  three  sons  of  Johannis,  the  elder, 
exercised  joint  acts  of  ownership.  The  deed 
shows  that  the  mill,  which  was  not  divided, 
was  held  by  them,  as  co-tenants,  in  common, 
and  they  warranted  as  tenants  in  common. 
This  tenancy  in  common  was  confirmed,  by 
the  division  which  took  place,  more  than 
twenty  years  ago,  since  which  time  the  prop- 
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erty  has  been  held  in  severally.  Here  is  a  pos- 
session by  the  three  sons,  as  tenants  in  common, 
from  the  year  1757,  until  the  division,  and  sub- 
sequently, in  severally,  for  a  period  of  more 
than  fifty  years.  A  will  from  the  ancestor  is 
therefore,  to  be  presumed  ;  or,  if  necessary,  a 
grant  from  the  ancestor  to  the  three  sons  may 
be  presumed,  as  Robert,  the  eldest  son,  acqui- 
esced in  the  possession  in  common.  (3  Johns. 
Cas.,  295  ;  2  Caines'  Rep.,  383  ;  1  Caines'  Cases 
in  Error,  1-20.) 

A  parol  division  of  land,  carried  into  effect, 
by  possessions  taken  in  severalty,  according  to 
the  division,  is  valid,  and  sufficient  to  sever  the 
tenancy  in  common.  (Jackson  v.  Harder,  4 
Johns.' Rep.,  202-212.) 

The  evidence  is  full  and  conclusive  to  the 
fact  of  a  parol  partition. 

Though,  at  the  trial,  on  account  of  tbe  alle 
gation  of  the  insanity  of  the  testator,  the  de- 
fendant, under  the  direction  of  the  judge, 
abandoned  the  will,  yet  he  did  not,  thereby, 
waive  the  presumption  of  law,  arising  from 
the  facts  in  the  case,  of  the  existence  of  a  will 
or  grant. 

But  whether  there  was  a  will,  or  not,  is  im- 
material, since  there  was  a  partition  made,  to 
which  Robert  was  a  party,  and  to  which  he 
assented  ;  for  he  is  now  estopped  by  his  own 
acts  from  saying  that  there  was  not  a  tenancy  j 
in  common.  The  defendant  has  shown  a  parti- 
tion in  fact,  and  possessions  according  to  itj 
for  near  thirty  years. 

Again,  if  John  did  not  hold  as  tenent 
common,  he  held  tortiously,  and  adversely 
Robert,  for  more   than   twenty-six  years  ; 
that  there  was  a  descent  cast  which  tolled 
right  of  entry  ;  an  adverse  possession  sufficient 
to  oust  even  a  tenant  in  common.     (Smitnej- 
dem.    Teller,   v.  Burtu  et  al.,  6  Johns. 
197.) 

Again,  the  evidence  of  Cynthia  Van  Dei 
ought  not  to  have  been  admitted  to  prove  the 
admission  of  the  defendant.  Parol  evidence 
of  a  disclaimer  of  title  to  real  property  is/inad- 
missible.  (Jackson,  ex  dem.  Van  Alenetnl. .  v. 
Vothurgh,  7  Johns.  Rep.,  186.) 

Messrs.  Van  Ruren  and  Foot,  contra,  The 
will  of  Johannis  Van  Deursen  was  wholly 
abandoned  at  the  trial,  and  the  cause  w|U  strip- 
ped *of  all  color  of  title.  The  only  ques*  [*2  75 
tion  was  as  to  a  parol  partition.  In  cyder  that 
a  parol  division  should  be  valid,  so  w  to  con- 
clude the  rights  of  the  parties,  it  mult  be  a  di- 
vision of  the  land,  or  property,  itself,  and  per- 
manent, not  a  mere  temporary  sedhration  of 
the  possession,  until  a  permanent  fli  vision  is 
made.  Here  was  a  valuable  estate/ said  to  be 
divided  between  three  brothers,  in  an  acci- 
dental conversation,  at  which  no -witness  was 
present  ;  the  only  evidence  of  It  being  the 
testimony  of  a  person  who,  as  skc  passed  to 
and  fro,  casually  hoard  the  contribution  be- 
tween the  parties.  No  doubt  a  rtirol  partition 
may  be  proved  by  pnrol.  So  it  may  also  be 
disproved  by  parol  ;  and  the  plmntitf  proved 
that  John  applied  to  the  Other  Hi  re*  for  a  divis- 
ion long  after  the  alleged  partition. 

The  will  being  abandoned;  what  evidence 
was  there  of  a  tenancy  in  corahmn  '!  To  ren- 
der a  parol  partition  valid,  a  title  in  common 
must  !K>  shown.  The  only  question  related  to 
a  parol  partition.  It  was  a 'question  of  fact. 
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on  which  the  jury  have  decided,  and  their 
verdict  ought  not  to  be  disturbed.  The  other 
points  suggested  by  the  defendant's  counsel, 
were  not  made  at  the  trial,  and  are  not,  there- 
fore, now  to  be  discussed. 

The  testimony  of  Cynthia  Van  Deursen  does 
not  come  within  the  rule  laid  down  in  Jackson, 
ex  dem.  Van  Alen,  v.  Vosburgh.  Her  evidence 
went  merely  to  explain  a  doubtful  fact.  The 
confession  of  a  party  is  the  highest  evidence 
against  him  ;  and  though  it  cannot  be  admit- 
ted to  transfer  a  title  to  land,  yet  it  may 
be  received  to  explain  a  doubt  as  to  that 
title. 

Again,  after  the  party  has  produced  a  will, 
and  then  waived  it  as  void  and  of  no  effect, 
the  law  will  not  presume  a  will  ;  nor  will  the 
law  presume  a  grant,  when  the  party  alleges 
that  he  holds  under  a  will,  not  by  grant. 

Mr.  Van  Vechten,  in  reply,  said  that  the  will 
was  wholly  abandoned  :  and  if  it  is  to  be  con- 
sidered as  out  of  the  case  for  one  purpose,  it 
must  be  so  for  every  purpose.  It  cannot  be 
used  by  the  plaintiff  to  rebut  the  legal  presump- 
tion of  title  arising  from  the  long  continued 
possession,  and  acquiescence  of  the  parties. 
Such  a  possession  acquiesced  in  for  such 
a  length  of  time  must  be  considered  as 
grounded  on  title,  the  evidence  of  which  is 
lost  by  lapse  of  time.  The  mill,  which 
was  a  part  of  the  estate  of  Johanuis, 
the  elder,  was  sold  by  all  the  parties,  and 
-76*]  the  heirs  of  Robert  warranted  *as  to 
one  third.  If  Robert  was  the  heir-at-law  of 
Johannis,  he  was  heir  to  the  whole  estate  ;  and 
how,  then,  do  the  heirs  of  Robert  join  in  a 
deed  for  the  mill,  and  warrant  only  as  to  one 
third  ?  He  dwelt  on  the  facts  in  the  case  to 
show  an  entire  acquiescence  by  Robert,  and  his 
heirs,  in  the  occupation  in  severally  by  John 
as  owner 

Per  Uwiam.  Johannis  Van  Duersen,  de- 
ceased, is  admitted  to  be  the  source  of  title,  as 
claimed  by  both  parties.  His  son  Robert,  un- 
der -whom  the  lessors  of  the  plaintiff  derive 
title,  was  his  heir-at-law ;  and  the  defendant 
claims  under  John,  a  younger  son  of  Johannis. 
To  establish  his  right,  the  defendant  introduced 
the  will  of  Johannis,  and  then  went  into 
proof  to  show  that  his  three  sons  held  and 
used  the  real  estate,  of  which  their  father  died 
seised,  as  tenants  in  common,  until  about  the 
year  1786,  when  a  parol  partition  was  made 
between  them,  upon  which  the  premises  in 
question  were  allotted  to  John.  On  the  part  of 
the  plaintiff,  proof  was  offered  to  show  that 
Johannis  Van  Duersen  was  incapable  of  mak- 
ing a  will.  This  was  objected  to,  but  admit- 
ted by  the  judge,  if  the  defendant  relied  upon 
the  will  to  establish  his  title.  Upon  this,  the 
defendant  elected  to  abandon  the  will,  and 
rely  upon  the  right  derived  under  the  parol 
partition.  One  of  the  grounds  urged  in  sup- 
port of  the  present  motion  is,  that  this  will 
was  improperly  excluded.  There  certainly 
can  be  no  pretense  for  setting  aside  the  verdict 
on  that  ground.  For,  if  the  defendant  set  up 
this  will  as  a  part  of  his  title,  and  meant  to 
rely  upon  it  to  take  away  the  right  of  the  heir- 
at-law,  it  was  surely  competent  for  those  claim- 
ing under  the  heir-at-law  to  show  that  the  testa- 
tor was  incapable  of  making  a  will.  The  only 
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question  before  the  jury  was  respecting  the 
parol  division;  and  if  this  division  was  valid  in 
law,  it  might  be  questionable  whether  the  ver- 
dict ought  not  to  be  set  aside,  as  being  against 
the  weight  of  evidence.  There  is  no  doubt  but 
that,  where  the  title  is  admitted  to  have  been  in 
common,  a  parol  partition,  followed  up  by  pos- 
session, will  be  valid,  and  sufficient  to  sever 
the  possession.  (4  Johns.  Rep.,  212.)  But  where 
the  whole  right  and  title  of  the  party,  setting 
up  such  tenancy  in  common,  is  denied,  and  in 
fact,  abandoned,  as  in  the  present  case,  by  lay- 
ing out  of  view  the  will  of  Johanuis  Van 
Duersen,  the  parol  partition  will  not  operate 
as  a  transfer  of  title.  The  will  having  been 
abandoned,  the  title  was  in  Robert,  as  heir-at- 
law,  and  that  could  not  be  devested  by  parol. 
The  *possession  in  common  was  for  [*277 
such  a  length  of  time,  that,  perhaps,  a  title  in 
common  might  have  been  presumed,  had  not 
the  defendant  shown  the  source  from  which 
he  claimed  to  have  derived  it.  But  this  source 
being  the  will  of  Johannis  Van  Deursen,  and 
that  having  been  abandoned,  the  door  was 
shut  against  the  presumption  of  any  other 
title.  No  question  as  to  adverse  possession  ap- 
pears to  have  been  submitted  to  the  jury  :  and 
had  there  been,  there  is  no  ground  to  disturb 
the  verdict  on  that  account.  The  motion 
for  a  new  trial  must  accordingly  be  denied. 

Motion  denied. 

Cited  in— 7  Wend.,  Ul ;   25  Wend.,  436;   36  N.  Y., 
503 ;  2  Trans.  App.,  261 :  20  Barb.,  127. 


J.  RADCLIFF  ET  AL. 

v. 
THE  UNITED  INSURANCE  COMPANY. 

SAME  v.  SAME. 

Marine  Insurance — Insurers  took  no  Risk  of 
Blockade — Blockade  in  Fact — Legality  Imma- 
terial— Sentence  of  Condemnation — Evidence 
—Effect. 

A  policy  of  insurance  contained  a  clause,  that  the 
insurers  took  no  risk  of  blockaded  ports.  It  was 
held,  that  if  there  was  a  blockade  in  fact,  whether 
the  capture  on  that  account  was  legal  and  just, 
or  not,  it  came  within  the  exception  of  the  risks 
of  a  blockaded  port.  Where  the  sentence  of  con- 
demnation is  directly  on  the  ground  of  a  breach 
of  a  blockade  de/acto,  it  is  prima  facie  evidence  of 
the  fact  of  such  blockade ;  and  it  is  not  enough 
that  the  jury  have  doubts  as  to  the  existence  of  the 
blockade  at  the  time  of  the  capture,  to  authorize 
them  to  find  a  verdict  for  the  plaintiff.  St.  Lucar 
was,  in  fact,  blockaded  on  the  27th  January,  1808. 

Citations— 3  Rob.  Adm.  App.,  44 ;  2  Johns.  Cas., 
451. 

rPHESE  were  actions  on  two  policies  of  in- 
JL  surance  on  the  brig  William  Tell,  and  her 
cargo,  dated  sixth  December,  1807,  "at  and 
from  New  York  to  St.  Lucar."  On  a  former 
trial  of  this  cause,  a  verdict  was  found  for  the 
plaintiffs,  which  was  set  aside,  and  a  new  trial 
granted,  chiefly  for  the  misdirection  of  the 
judge.  (See  7  Johns.  Rep.,  38-57.) 

The  cause  was  again  tried,  at  the  sittings  in 
New  York,  on  the  21st  December,  1811,  be- 
fore Mr.  Justice  Van  Ness.  The  evidence,  on 
the  second  trial,  was  nearly  the  same  as  that 
given  on  the  first.  The  additional  evidence 
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consisted  of    an    explanatory    deposition    by ' 
Thomas  Holden,  the  master  of  the  brig  ;  and 
by  Jabez  Lovett,  master  of  the  Connecticut.  | 
Two  other  witnesses  were  examined — Joseph  ! 
P.  Manny,  on  the  part  of  the  plaintiffs,  and 
Samuel  Lyle,  on  the  part  of  the  defendants. 

Holden  stated  that  by  the  words  "the  fleet 
off  Cadiz,  or  before  Cadiz,"  or  similar  words,  j 
used  in  his  former  deposition,  he  did  not  mean 
to  describe  the  actual  position  of  the  fleet  al-  j 
luded  to,  but  merely  to  designate  the  fleet  it- 
self, about  which  he  was  speaking.  That  when 
the  lugger  and  the  prizes  joined  the  fleet, 
which  was  about  forty-eight  hours  after  the 
capture  of  the  William  Tell,  the  fleet  lay  off 
278*]  *Cape  Spartel,  but  the  reason  of  its 
being  there  he  did  not  know.  The  weather, 
previous  thereto,  had  been  moderate  and  pleas- 
ant, and  the  wind  very  light.  The  lugger 
having  placed  the  prize  under  the  charge  of 
the  fleet,  did  not  continue  with  it  more  than 
an  hour  and  a  half,  but  proceeded  for  Gibral- 
tar. About  thirty  hours  after  leaving  the  fleet, 
the  lugger  encountered  a  considerable  storm, 
which  drove  her  on  the  Barbary  coast,  and 
obliged  her  to  put  into  a  port  there  to  repair. 
He  never  heard  of  the  blockade  of  St.  Lucar. 
When  the  lugger,  after  the  capture,  joined  the 
fleet,  the  witness  could  not  see  land,  nor  could 
he  tell  how  far  it  was  distant  from  Cape 
Spartel,  nor  how  Cadiz  bore  from  the  fleet. 

Jabez  Lovett,  master  of  the  ship  Connecti- 
cut, deposed  that  shortly  after  he  passed  Cape 
St.  Mary's,  he  was  chased  by  two  frigates ; 
that  they  could  not  know,  from  the  course  he 
was  steering,  whether  he  was  going  to  Cadiz 
or  St.  Lucar.  After  he  altered  his  course,  to 
run  into  St.  Lucar,  the  frigates  endeavored  to 
cut  him  off.  and  chased  him,  until  he  came  to 
anchor  under  the  guns  of  the  fort  at  St.  Lucar; 
that  when  he  arrived  there,  on  the  4th  of  Feb- 
ruary, 1808,  he  understood  St.  Lucar,  as  well 
as  Cadiz,  was  blockaded,  and  had  been  so  for 
some  time  before  ;  that  he  continued  there 
two  months,  during  which  time,  and  when  he 
left  it,  it  was  universally  understood  to  be 
blockaded.  The  blockading  squadron  might 
be  seen  daily,  and  he  saw  it  twice ;  that  when 
he  came  out  of  St.  Lucar,  he  saw  twenty-four 
sail  of  the  squadron  ;  he  escaped  them  in  the 
night.  The  distance  from  St.  Lucar  to  Cadiz 
is  twenty-five  miles  by  water,  and  fifteen  miles 
by  land.  Cargoes  landed  at  St.  Lucar  may  be 
easily  transported  to  Cadiz  in  boats  along  the 
shore.  The  squadron  blockading  Cadiz,  would 
necessarily  blockade  St.  Lucar,  if  it  was  in- 
tended to  be  blockaded.  He  undertook  the 
voyage  to  St.  Lucar  on  the  information  of  his 
brother,  James  Lovett,  at  St.  Lucar.  Before 
he  left  New  York  he  heard  that  Cadiz  was 
blockaded,  but  not  St.  Lucar. 

The  letter  of  Mr.  Canning,  dated  8th  Janu- 
ary, 1808,  which  was  read  in  evidence,  stated 
"that  His  Majesty  had  adjudged  it  expedient 
to  establish  the  most  rigorous  blockade  at  the 
entrances  of  the  ports  of  Carthapena,  Cadiz 
and  St.  Lucar,  and  all  the  intermediate  ports 
between  Carthagena  and  St.  Lucar. 

Richard  Bayley,  a  witness  for  the  defend- 
ants, testified  that  he  was  at  Cadiz  from  the 
last  of  October,  1807,  to  March,  1808  ;  that  he 
1279*]  *understood,  from  the  general  report 
and  understanding,  when  he  arrived  there, 
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that  Cadiz  and  St.  Lucar  were  blockaded. 
The  same  fleet  could  blockade  both  ports,  if 
that  was  intended.  Vessels  not  having  pro- 
visions were  sometimes  permitted  to  enter 
Cadiz  ;  but  vessels  with  provisions  were 
turned  away.  Provisions  were  carried  along 
shore  from  St.  Lucar  to  Cadiz.  He  kept  his 
cargo  for  a  rising  market,  in  consequence  of 
daily  hearing  that  both  ports  were  blockaded. 
The  cruising  ground  of  the  squadron,  as  he 
was  informed,  was  from  Cape  Spartel  to  Cape 
St.  Mary's.  The  blockade  began  to  be  more 
rigorous  some  time  in  January.  Some  new 
orders  arrived  at  Cadiz  from  England  in  Jan- 
uary, after  which  the  blockade  was  more  rig- 
orously enforced.  The  usual  passage  for  a 
dispatch  vessel  from  Portsmouth  to  Gibraltar 
was  from  eight  to  twelve  days.  He  under- 
stood, at  Cadiz,  that  it  was  the  practice  of  the 
blockading  squadron  to  keep  small  vessels  off 
Cape  St.  Mary's  ;  he  saw  only  a  gun  brig 
when  he  entered,  but  was  not  hailed  by  her, 
though  within  a  sufficient  distance  for  that 
purpose. 

Joseph  P.  Manny  testified  that  he  arrived  at 
Cadiz  about  the  22d  of  September,  and  left  it 
about  the  22d  of  November,  1807,  at  which  time 
St.  Lucar  was  not  considered  in  a  state  of  block- 
ade. He  was  warned  by  an  English  cruiser 
not  to  go  to  Cadiz,  and  was  told  he  might  go 
to  any  other  port  in  Spain.  He  went  to  Alge- 
siras,  and  transported  his  cargo,  coastwise,  to 
Cadiz.  The  distance  between  the  two  places 
is  about  one  hundred  and  twenty  miles.  A 
good  passage  from  England  to  Cadiz  is  fifteen 
days  ;  it  has  been  made  in  eight  days,  though 
it  usually  takes  a  longer  time.  The  usual  pas- 
sage would  be  twenty  days.  The  same  squad- 
ron would  blockade  both  Cadiz  and  St. 
Lucar,  if  both  were  intended  to  be  block- 
aded. 

Samuel  Lyle  testified  that  in  a  voyage  from 
New  York  to  Cadiz  and  Algesiras,  he  was 
boarded,  about  the  20th  November,  1807,  be- 
tween Cape  St.  Vincent  and  Cape  St.  Mary's, 
by  an  English  gun  brig,  and  warned  not  to  go 
into  Cadiz  or  St.  Lucar,  as  they  were 
blockaded  ;  and,  in  consequence  of  this  warn- 
ing, he  went  to  Algesiras, where  he  understood 
that  both  Cadiz  and  St.  Lucar  were  blockaded. 
He  went  by  land  from  Algesiras  to  Cadiz, 
where  he  arrived  between  the  1st  and  the  10th 
of  February,  1808,  and  where  he  also  under- 
stood that  Cadiz  and  St.  Lucar  were  block- 
aded, and  that  the  blockade  was  more  rigor- 
ous in  consequence  of  some  new  orders  from 
England. 

A  witness  testified  that  an  ordinary  passage 
from  Falmouth  to  *Cadiz  for  a  govern-[*28O 
ment  packet  was  from  eight  to  twelve  days. 
Twenty  days  would  be  a  long  passage  in  win- 
ter ;  fifteen  days  at  that  season  would  be  a  fair 
allowance. 

Several  witnesses  testified  that  when  the 
William  Tell  left  New  York  it  was  not 
known  or  supposed  that  St.  Lucar  was  block- 
aded. The  William  Tell  was  captured  in  the 
regular  track  to  St.  Lucar. 

The  judge  charged  the  jury  that  if  St.  Lucar 
was  blockaded  in  fact,  and  the  William  Tell 
had  approached  within  the  cruising  ground 
of  the  blockading  squadron,  at  the  time  of  her 
capture,  they  ought  to  find  for  the  defendants. 
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whether  the  capturing  vessel  belonged  to  the 
squadron  or  not ;  but  that  if  St.  Lucar  was 
not  blockaded,  and  if  the  blockade  at  the  time 
of  the  capture  had  been  voluntarily  raised  or 
suspended,  or  if  the  WilHam  Tell  had  not 
reached  the  cruising  ground,  they  ought  to 
find  for  the  plaintiffs  ;  that  the  mere  blowing 
off  of  the  blockading  squadron,  if  they  re- 
sumed their  station  with  due  diligence,  would 
not  be  a  raising  or  suspension  of  the  blockade 
in  the  mean  time ;  that  the  defendants  must 
bring  themselves  within  the  exception  in  the 
policy  ;  and  that  if  the  proof  was  not  satisfac- 
tory that  St.  Lucar  was  blockaded,  on  the 
27th  of  January,  1808,  or  if  the  jury  had 
doubts  on  that  point,  they  ought  to  find  for  the 
plaintiffs. 

The  jury  found  a  verdict  for  the  plaintiffs  ; 
and  being  asked  by  the  counsel  of  both  parties 
if  they  found  for  the  plaintiffs  on  the  ground 
that  St.  Lucar  was  not  blockaded,  they  an- 
swered in  the  affirmative. 

A  motion  was  made  by  the  defendants  for 
a  new  trial,  1.  Because  the  verdict  was  against 
evidence.  2.  For  the  misdirection  of  the 
judge. 

The  cause  was  argued  by 

Messrs.  Hoffman  and  Wells  for  the  defend- 
ants. 

Messrs.  W.  P.  Raddiff  and  Van  Vechten  for 
the  plaintiffs. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  motion  for  a  new  trial  is  made  upon 
two  grounds,  1.  That  the  verdict  is  against 
evidence  ;  and,  2.  That  the  judge  misdirected 
the  jury. 

1.  The  first  point  is  open  for  a  free  consid- 
eration, notwithstanding  a  new  trial  has  been 
once  granted  in  this  cause.  The  verdict  was 
formerly  set  aside  for  misdirection.  That  was 
28 1*]  the  main  *ground  of  the  opinion  of  the 
court,  and  the  jury  gave  the  first  verdict  in  pur- 
suance of  the  direction  of  the  court  on  a  point 
of  law,  and  without  giving  themselves  any 
time  to  deliberate  upon  the  question  of 
fact  of  the  existence  of  the  blockade.  That 
question  was,  in  this  last  trial,  for  the  first 
time  submitted  to  the  jury,  and  deliberately 
passed  upon  by  them. 

The  question  is,  whether  St.  Lucar  was,  at 
the  time  of  the  capture,  a  blockaded  port, 
within  the  exception  in  the  policy.  This  is  a 
matter  of  fact,  depending  on  a  contract  be- 
tween our  own  citizens.  It  has  nothing  to  do 
with  any  conflict  between  belligerent  and 
neutral  pretensions.  It  does  not  necessarily 
involve  any  examination  into  the  just  extent 
of  these  pretensions.  It  is  a  plain  inquiry  into 
the  existence  of  a  fact,  viz. :  was  here  a  loss 
chargeable  to  the  existence  of  a  blockade?  A 
blockade  may  exist  in  fact,  and  yet  a  capture 
and  condemnation  for  the  breach  of  it  be  un- 
just, from  the  want  of  knowledge  in  the 
neutral  of  the  existence  of  the  blockade.  This 
case,  then,  need  not,  and  ought  not  to  awaken 
any  prejudice  or  bias,  one  way  or  the  other, 
as  respects  the  object  of  the  present  suit  ;  and 
there  are  no  considerations  which  ought  to 
have  induced  a  jury  to  require  more  strict 
evidence  of  this,  than  of  any  other  ordinary 
question  of  fact. 
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!      The  court    have  already   decided   that  the 
I  legality  of  the  capture  was  not  the  question  in 
I  the  case.     Admitting  the  capture  and  condem- 
I  nation  to  have  been  illegal,  from  the  want  of 
due  proof  of    notice,  yet,  if    the  loss  arose  by 
reason  of    the  port  of    St.  Lucar  being  block- 
aded it  falls  within  the  exception. 

There  may  be  a  blockade  of  a  port  in  fact, 
unaccompanied  with  a  previous  notification  to 
neutral  nations  ;  and,  therefore,  a  vessel  ar- 
riving within  the  cruising  ground  of  the 
blockading  squadron  and  bound  to  the  block- 
aded port,  in  ignorance  of  the  blockade, would 
in  the  first  instance  be  entitled,  of  right,  to  a 
notice  to  depart,  and  not  subject  to  capture 
and  condemnation  ;  yet,  if  the  latter  alterna- 
tive should  be  adopted  by  the  belligerent, 
either  from  a  disregard  to  right,  or  from  an 
overstrained  application  of  the  doctrine  of 
constructive  notice,  the  loss  would  still  be  on 
account  of  the  blockade.  It  would  be  to  be 
classed  among  those  risks  of  a  blockaded  port 
which  the  insurer  did  not,  in  the  present  in- 
stance, assume.  And  in  cases  of  blockade,  at- 
tended with  a  general  notification  to  neutrals, 
it  does  not  necessarily  follow  that  the  block- 
ade did  not  exist  in  fact,  at  or  before  the  pro- 
mulgation of  the  notice.  It  may  exist  de  facto 
at  the  date  of  the  notice.  There  is  nothing  in- 
consistent or  unusual  in  this.  The  notice  to 
the  neutral  goverments  is  given  *to  [*282 
put  their  subjects  and  citizens  upon  their 
guard,  and  to  fix,  afterwards,  with  more 
facility  and  certainty,  the  delictutm  upon  the 
neutral  who  is  seized  in  the  act  of  violaiing, 
or  attempting  to  violate,  the  blockade.  Thus, 
for  instance,  the  notification  of  the  blockade 
of  Genoa  was  announced  by  the  British  gov- 
ernment on  the  20th  of  February,  1801,  as 
then  existing,  and  that  it  had  existed  from  the 
5th  of  January  preceding.  (3  Rob.  Adm.  App., 
p.  44.)  So  in  the  case  before  us,  it  is  to  be  in- 
ferred, from  the  letter  of  Mr.  Canning,  of  the 
8th  of  January,  that  the  blockade  of  St.  Lucar 
and  of  the  other  ports  referred  to  was  then 
actually  existing.  If  the  letter  was  to  be  con- 
sidered as  establishing  the  fact  that  St.  Lucar 
was  not  then  in  a  state  of  blockade,  it  would 
equally  go  to  prove  that  Cadiz  was  not  also, 
at  that  time,  blockaded,  though,  from  the 
plaintiffs'  testimony,  in  this  case,  it  appears 
that  Cadiz  was  in  a  state  of  blockade  for 
months  before.  The  notice  given  by  Mr.  Can- 
ning referred  to  an  extended  line  of  the  Span- 
ish coast,  embracing  many  ports  besides  St. 
Lucar ;  and  it  is  by  no  means  to  be  inferred 
from  that  notification  that  no  single  port  with- 
in that  line  was  previously  in  a  state  of  block- 
ade. 

The  evidence  of  a  blockade  of  St.  Lucar  ex- 
isting de  facto,  at  the  time  of  the  capture,  con- 
sisted of  the  following  items  : 

1.  The    sentence  of    condemnation,  which 
proceeded  directly  on  the  ground  of  that  fact  ; 
and  this  sentence  is  prima  fncie,  though  not 
conclusive,  evidence  of  the  fact  of  the  block- 
ade.    This  effect  of    the  foreign  sentence  was 
conceded  by  the  counsel,  and  the  court,  upon 
the  final  decision  in  the  Court  of    Errors  of 
the  greatly  litigated  question  touching  the  con- 
clusiveness  of  foreign  sentences.      (2  Johns. 
Cas.,  451.) 

2.  The  affidavit  of    Captain  Jabez  Lovett, 
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who  was  chased  into  St.  Lucar,  on  the  4th  of 
February,  1808,  by  two  British  frigates.  When 
he  arrived  he  understood  that  St.  Lucar,  as  well 
as  Cadiz,  was  blockaded,  "and  had  been  so 
for  some  time  before."  And  while  he  con- 
tinued at  St.  Lucar,  which  was  two  months,  it 
was  universally  understood  to  be  blockaded, 
and  the  blockading  squadron  was  to  be  seen 
almost  daily. 

3.  The  testimony  of    Richard  Bayley,  who 
was  at  Cadiz  from  October,  1807,  to  March, 
1808.     He    says  that   when    he  arrived,  and 
while  he  continued  there,  he  understood  from 
general  report  and  understanding,  that  Cadiz 
and  St.  Lucar  were  both  blockaded.  St.  Lucar 
is  only  fifteen  miles  from  Cadiz,  and  he  had 
no  doubt  of  the  fact  from  daily  observation  ; 
and  the  same  squadron  would  blockade  both 
ports,  if  both  were  intended  to  be  blockaded. 
283*]  The  *cruising  ground  of    the  squad- 
ron   was    from    Cape    Spartel    to    Cape    St. 
Mary's. 

4.  The  testimony  of  Samuel  Lyle  states  that 
he  was  boarded  by  a  British  gun  brig  between 
Cape  St.  Vincent's  and  Cape  St.  Mary's,  be- 
tween the  loth  and  20th  November,  1808,  and 
warned  not  to    go  to  Cadiz  or  St.  Lucar,  as 
both  were  blockaded  ;  that  he  went  to  Alge- 
siras,  and    there    distinctly    understood    that 
both  Cadiz  and    St.  Lucar  were  blockaded ; 
that  he  arrived  bv  land  at  Cadiz  between  the 
1st  and  10th  of    February,  1808,  and    there 
understood  the  same  thing,  and  that  the  block- 
ade was  lately  more  rigorous,  in  consequence 
of  new  orders. 

It  is  difficult  to  resist  the  force  of  this  mass 
of  direct  and  positive  testimony,  arising  not 
only  from  the  sentence  of  the  Vice-Admiralty 
Court,  but  from  persons  who  acquired  their 
information  at  the  time,  either  by  the  act  of 
warning  of  the  belligerent  cruiser,  or  from 
their  own  observation,  and  the  testimony  of 
the  Spaniards  themselves,  at  the  very  places 
blockaded. 

The  testimony  on  the  other  side,  to  prove 
the  non-existence  of  the  blockade,  consists  of 
the  following  items : 

1.  The  testimony  of  Captain  James  Lovett, 
who  left  Cadiz  the  last  of  October.  1807.     He 
says  that  St.  Lucar  was  not  then  considered 
as  blockaded. 

2.  The  testimony  of  Joseph  P.  Manny,  who 
left  it  the  22d  of  November,  and  he  says  that 
St.  Lucar  was  not  then  considered  as  block- 
aded. 

8  and  4.  The  affidavits  of  the  captain  and 
mate  of  the  William  Tell,  in  which  they  state 
the  capture  on  the  27th  or  28th  of  Jan- 
uary, 1808,  off  Cape  St.  Mary's ;  that  they 
were  sent  to  Gibraltar,  and  that,  at  the 
time  of  the  capture,  St.  Lucar  was  not, 
as  they  understood,  considered  to  be  block- 
aded. 

There  were  some  contradictions  and  explan- 
ations in  the  affidavits  of  the  captain  and 
mate  as  to  the  position  of  the  blockading 
squadron,  and  the  state  of  the  weather,  which 
need  not  now  be  examined  ;  for,  assuming 
that  they  have  been  sufficiently  explained, 
they  do  not  relate  to  the  point  now  under  consid- 
eration. There  is  no  pretense  that  the  block- 
ade, if  it  had  previously  existed,  had  l>een 
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voluntarily  raised  at  that  time  by  the  depart- 
ure of  the  fleet. 

This  testimony,  offered  in  denial  of  the 
blockade,  does  not  contradict,  or  deny,  any 
material  facts  alleged  by  the  witnesses  on  the 
part  of  the  defendants.  It  is  of  a  negative 
nature,  and  cannot  countervail  the  positive 
testimony  of  witnesses,  who  spoke  from 
*what  they  saw  and  heard  at  the  [*284 
places  invested.  Taking  the  testimony  to- 
gether, and  making  a  just  analysis  and  com- 
parison of  it,  the  existence  of  the  blockade  ap- 
pears to  be  conclusively  established. 

The  verdict  is,  therefore,  decidedly  against 
evidence. 

Nor  do  I  apprehend  that  the  charge  of  the 
learned  judge  was  altogether  correct,  when  he 
told  the  jury  that  if  they  had  doubts  whether 
St.  Lucar  was  blockaded  on  the  27th  of  Janu- 
ary, they  ought  to  find  for  the  plaintiffs.  If 
the  plaintiffs  had,  in  the  first  instance,  made 
out  their  demand  with  certainty,  and  the  mat- 
ter set  up  in  avoidance  had  been  uncertain, 
then,  undoubtedly,  the  plaintiffs  ought  to 
have  prevailed  ;  as,  if  a  suit  be  on  a  bond, 
which  is  proved  or  admitted,  and  the  defense 
of  payment,  or  a  release,  is  not  made  out 
clearly,  the  certainty  of  the  demand  ought  to 
prevail  over  the  uncertainty  of  the  defense. 
But  this  principle  is  not  applicable  to  the  case. 
The  plaintiffs  did  not  make  out  their  demand, 
in  the  first  instance,  with  any  certainty.  If 
they  had  stated  and  shown  a  clear  loss  by  sea 
perils,  it  would  then  have  lain  with  the  de- 
fendants to  have  brought  themselves  within 
the  exception.  But  here  their  very  testimony 
involved  the  question  whether  there  was  not  a 
loss  by  blockade,  and  especially  as  the  sen- 
tence of  condemnation  was  part  of  the  plaint- 
iffs' case,  and  introduced  as  annexed  to,  and 
forming  part  of,  the  affidavit  of  the  captain  of 
the  William  Tell.  This  is  not  a  case,  then,  of 
a  defendant  setting  up  matter  in  avoidance  of 
a  demand,  which,  of  itself,  is  clear  and  cer- 
tain. In  making  their  demand,  the  plaintiffs 
raise  the  discussion  of  the  very  gist  of  the  con- 
troversy, as  much  as  if  they  had  brought  an 
action  of  trespass  for  an  assault  ;  and  then  the 
other  rule  of  evidence  applies,  that  if  the  right 
of  recovery  be  uncertain  and  doubtful,  the 
jury  ought  to  lean  against  the  plaintiff.  But 
the  true  question  here  is,  on  which  side  did 
the  weight  of  testimony  materially  preponder- 
ate, and  not  whether  There  were  no  doubts  on 
the  case.  That  rule  would  be  too  severe  and 
rigorous,  and  would,  in  most  cases  depending 
on  matter  of  fact  much  litigated,  leave  a  de- 
fendant in  hopeless  despair.  It  can  never  ap- 
ply (if  it  ever  is  to  be  applied)  but  to  cases  in 
which  the  plaintiff's  right  of  action  is,  per  *c, 
absolutely  certain,  and  is  only  to  be  defeated 
by  other  special  matter  set  up  in  avoidance,  or 
justification. 

The  verdicts,  therefore,  in  these  two  causes, 
ought  to  be  set  aside,  and  new  trials  awarded, 
with  costs  to  abide  the  event  of  the  suits. 

Nrir  trial  granted. 

S.  C..  7  Johns.,  38. 
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285*]  *MACKAY  ET  AL 

v. 

J.  &  L.   BLOODGOOD. 

Partnership — Execution  of  Arbitration  Bond  by 
Partner  in  Firm  Name —  What  Sufficient  As- 
sent to  Bind  the  Other. 

Where  one  of  two  partners  executed  an  arbitra- 
tion bond,  to  which  ne  subscribed  the  name  of  the 
firm,  and  affixed  one  seal,  the  other  partner  having 
previously  read  and  approved  the  bond,  and  con- 
senting that  his  copartner  should  execute  it  for 
both,  and  being  in  the  store  at  the  time  of  the  exe- 
cution, though  it  was  not  actually  signed  and  sealed 
in  his  immediate  presence ;  this  was  held  a  good 
execution  of  the  bond,  so  as  to  make  it  the  deed  of 
both. 

Citations— Perk.,  sec.  134;  W.  Jones,  288;  4  T.  R.,  113. 

THIS  was  an  action  of  debt.  The  declara- 
tion contained  two  counts.  The  first 
count  stated  a  submission  by  the  parties,  by 
bond,  to  arbitrators,  and  an  award  of  two  hun- 
dred and  forty-three  dollars  and  sixty-eight 
cents,  in  favor  of  the  plaintiffs,  and  a  breach 
by  reason  of  the  non-payment  of  that  sum  by 
the  defendants.  The  second  count  was  for  fifty- 
six  dollars  and  thirty-two  cents,  on  an  insimul 
computassent. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  April,  1812,  before  Mr.  Justice  Spencer. 
The  plaintiffs  produced  the  bond  and  award. 
The  bond  was  in  the  usual  form,  and  was  sub- 
scribed by  one  of  the  defendants,  with  the 
name  of  the  firm,  and  sealed  with  one  seal, 
thus:  "J.  &  L.  Bloodgood  (L.  B.)"  The  sub- 
scribing witness  to  the  bond  testified  that  it 
was  executed  by  L.  Bloodgood,  one  of  the  de- 
fendants, who  signed  the  partnership  name. 
James  Bloodgood,  the  other  partner,  was 
about  the  store  at  the  time  of  the  execution, 
but  the  witness  did  not  recollect  that  he  was 
actually  in  the  room  when  the  bond  was 
signed. 

One  of  the  arbitrators  testified  that  L. 
Bloodgood  only  signed  the  name  of  the  firm, 
and  affixed  but  one  seal,  and  the  other  part- 
ner was  not  actually  present  when  it  was 
so  signed  and  sealed  ;  that  James  B.  saw  the 
bond  before  it  was  executed,  and  approved  of 
it ;  and  L.  B.  said  to  J.  B.  that  he  (L.  B.) 
would  execute  the  bond  for  both  of  them,  to 
which  J.  B.  consented. 

The  making  and  execution  of  the  award 
were  also  proved. 

The  counsel  for  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  bond  was 
not  executed  by  both  defendants  ;  and  be- 
cause the  award  was  not  according  to  the 
submission,  &c.  The  judge  overruled  the 
objections,  and  decided  that  the  evidence 
was  admissible,  and  sufficient  to  entitle  the 
plaintiff  to  recover.  The  defendants  then 
offered  to  set  off  a  debt  due  them  from  James 
Mackay,  one  of  the  plaintiffs ;  but  this  was 
objected  to,  because  no  notice  of  set-off  ac- 
companied the  plea,  and  because  the  several 
debt  of  one  of  the  plaintiffs  could  not  be  set  off 
against  a  joint  demand.  The  judge  rejected 
the  evidence,  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiffs. 


NOTE.— Bond— Power  of  one  partner  to  Mnd  firm 
—Sea).  See  Clement  v.  Brush,  3  Johns.  Cas.,  180. 
and  note. 


A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

*  Messrs.  I.  Hamilton  and  Foot,  for  the  [*286 
defendants,  contended  that  the  bond  was  not 
well  executed  by  both  of  the  defendants.  Both 
of  the  defendants  must  sign  and  seal,  or  the 
one  must  show  an  authority  from  the  other 
to  execute  the  instrument  for  him. 

An  authority  to  execute  a  deed  must  be  by 
deed.  An  agent  cannot  bind  his  principal  by 
deed  unless  he  is  authorized  by  deed.  (Com. 
Dig.,  Attorney,  C,  1,  C,  5;  Fait,  A.  2,  A,  8, 
G.)  A  seal  is  essential  to  a  deed,  and  it  must 
be  an  actual  sealing  with  wafer  or  wax,  or  some 
substance  capable  of  receiving  an  impression. 
(5  Johns,  Rep.,  239.)  The  signing  and  sealing 
are  not  alone  sufficient  to  give  validity  to  a 
deed.  There  must  be  a  delivery  of  it,  also,  by 
the  party,  or  by  his  authority. 

It  is  settled  that  one  partner  has  no  authority 
to  bind  his  copartner  by  deed.  (7  Term  Rep. , 
267.)  In  the  case  of  Ball  v.  Dunsterville,  4 
Term  Rep.,  313,  the  bill  of  sale  related  to  a 
partnership  transaction,  and  the  court  relied 
on  the  circumstance  that  it  was  executed  by 
one  of  the  partners,  for  himself  and  the  other, 
in  the  presence  of  the  other. 

In  the  present  case,  Brown,  the  subscribing 
witness,  does  not  state  that  James  Bloodgood 
was  present  when  his  partner  executed  the 
bond,  or  that  he  gave  any  manner  of  authority 
to  L.  Bloodgood  to  execute  it  for  him.  The 
subscribing  witness  is  the  only  competent 
witness  to  prove  the  execution  of  a  deed.  (3 
Johns.  Rep.,  477;  1  Esp.  N.  P.  Cas.,  89.) 
Where  he  is  produced,  or  can  be  produced,  no 
other  evidence  can  be  resorted  to. 

Mr.  H.  Bleecker,  contra,  relied  on  the  case 
of  Ball  v.  Dunsterville,  as  an  authority  to  show 
that  where  one  partner  executes  a  deed  for 
himself  and  his  copartner,  by  authority  of 
such  partner,  and  in  his  presence,  it  is  a  good 
deed,  though  but  once  sealed.  This  was  ac- 
knowledged to  the  rule  of  law  in  the  case  of 
Ludlow  etal  v.  Simond,  decided  in  the  Court  of 
Errors,  2  Caines'  Cas.  in  Er.,  1,  42,  55,  where 
this  point  was  fully  discussed.  It  was  proved 
that  the  other  partner  saw  and  approved  of  the 
deed  before  it  was  executed,  and  was  in  the 
store  at  the  time  of  its  execution.  This  is  suffi- 
cient to  bring  it  within  the  principle  of  the  de- 
cision in  Ball.  v.  DunsterviUe. 

Per  Curiam.  One  seal  was  sufficient,  in 
this  case,  for  both  the  obligors.  It  has  been 
always  held  that  one  piece  of  wax  may  serve 
for  several  grantors,  and  that  another  person 
may  seal  for  the  obligor.  (Perk.  sec.  134.)  In 
Lord  Lovelace's  case,  Sir  W.  Jones,  268,  it  was 
admitted  by  the  king's  attorney  that  "If  one  of 
the  officers  of  the  forest  put  one  seal  to  the  rolls, 
by  assent  of  all  *the  verderers,  re-[*287 
garders,  and  other  officers,  it  is  as  good  as  if 
every  one  had  put  his  several  seal  ;  as  in  case 
divers  men  entered  into  obligation,  and  they 
all  consent  and  set  but  one  seal  to  it,  it  is  a 
good  obligation  of  them  all."  The  late  case  of 
Ballv.  DunsterviUe,  4  Term  Rep..  313,  carries 
the  rule  to  the  extent  contended  for  by  the 
plaintiffs  in  the  present  case.  It  was  there 
held  that  if  one  partner,  in  a  transaction,  seal 
a  deed  with  one  seal,  for  and  on  behalf  of  him- 
self and  his  partner,  and  by  authority  and  in 
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the  presence  of  the  other,  it  is  a  good  execu- 
tion of  the  deed  for  both.  In  the  present  case, 
one  of  the  defendants  sealed  the  bond,  with 
one  seal  for  himself  and  his  partner,  with  the 
consent  of  his  partner,  and  after  the  partner 
had  seen  and  approved  of  the  bond,  and 
while  he  was  about  the  store,  at  the  time  of 
the  execution.  This  evidence  was  sufficient 
to  carry  the  cause  to  the  jury,  and  to  justify 
them  in  finding  it  the  deed  of  both. 

This  is  the  only  point  in  the  case  deserving 
of  any  consideration,  for  the  objections  to  the 
award  were  not  much  relied  on  by  the  coun- 
sel, and  are  of  no  weight. 

Motion  denied. 

Cited  in— 1  Wend.,  335;  9  Wend.,  56,  76,  439;  12 
Wend.,  55 :  27  N.  Y.,  564  ;  54  N.  Y.,  41 :  6  Hun,  235 ; 
10  Barb.,  387:  13  Barb.,  662;  15  Barb..  527;  50  How. 
Pr.,  391 ;  2  T.  &  C.,  349 ;  1  Hall.  273 ;  5  Rob.,  122. 


HARRY  CROSWELL  v.  BYRNES. 

Issue  of  Nul  Tiel  Record — Entry  of  Rule  on 
Minutes  Inadmissible  as  against  Record  of 
Judgment. 

On  the  issue  of  ntU  tiel  record,  the  record  of  a 
judgment  was  produced,  to  rebut  which  the  plaint- 
iff produced  a  rule  of  the  court,  subsequent  to  the 
judgment,  setting  it  aside  for  irregularity.  It  was 
held,  that  the  entry  of  the  rule  on  the  minutes,  could 
not  be  received  as  evidence  against  the  record, 
which  imports  verity,  and  can  be  tried  only  by  it- 
self ;  but  the  vacatur  must  be  enrolled,  or  entered 
of  record.  No  proceeding  is  regarded  as  matter  of 
record,  until  it  is  enrolled. 

Citations-1  Salk.,  329 :  1  Ld.  Raym.,  243 ;  Jenk. 
Cent.,  25, 120, 178. 

IN  error,  from  the  Albany  Mayor's  Court,  or 
Court  of  Common  Pleas. 

Byrnes  brought  an  action  of  assumpsit  against 
Croswell,  in  the  court  below.  The  declaration 
was  on  a  bill  of  exchange,  dated  the  22d  of 
September,  1810,  for  one  hundred  and  twenty- 
four  dollars  and  sixteen  cents,  drawn  by 
Henry  Wiswell,  directed  to  the  defendant  be- 
low, by  the  name  of  Henry  Croswell,  payable 
to  Byrnes,  or  order,  on  demand  ;  which  was 
accepted  by  Croswell,  payable  ninety  days 
from  the  date. 

The  defendant  below  pleaded.  1.  Non  as- 
sumpsit. 2.  That  Byrnes,  in  February  Term, 
1811,  sued  the  defendant  in  the  Mayor's  Court 
of  Albany,  on  the  same  bill.  &c.,  and  recovered 
judgment  for  one  hundred  and  forty-five  dol- 
lars and  twenty-five  cents  prout  patet  per  re- 
eordum,  <6c. 

The  plaintiff  replied  mil  tiel  record.  There  was 
a  trial  by  record,  and  Croswell  did  not  appear, 
288*]  nor  produce  the  record  on  *which  judg- 
ment was  given  for  the  plaintiff  (Byrnes),  on 
the  second  plea.  On  the  first  issue  there  was  a 
trial  by  jury,  and  a  verdict  found  for  the 
plaintiff,  on  which  judgment  was  given  by 
the  court  below. 

The  bill  of  exceptions  stated  the  pleadings 
and  issues,  and  that  the  defendant,  on  the  trial 
of  the  second  issue,  produced  the  record  in 
support  of  the  second  plea,  which  record  was 
set  forth.  It  stated  the  declaration,  in  which 
the  bill  is  described  as  drawn  on  Harry  Cros- 
well  ;  that  a  judgment  was  entered  by  de- 
fault, for  want  of  a  plea,  for  one  hundred  and 
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forty-five  dollars  and  twenty-five  cents,  dam- 
ages and  costs,  and  the  judgment  signed,  and 
filed  the  9th  of  March,  1811.  It  appeared 
further,  that  on  the  trial  of  the  issue  by  record, 
after  Croswell  had  produced  the  record,  above 
mentioned,  the  plaintiff,  in  order  to  prove  it, 
produced  the  book  of  the  minutes  of  the  en- 
tries'in  the  court  below,  in  which  was  entered 
a  rule,  in  August  Term.  1811,  by  which  the 
default,  and  all  subsequent  proceedings,  were 
ordered  to  be  set  aside,  for  irregularity,  with 
costs,  and  that  Croswell  be  discharged  from 
custody  on  the  ca.  sa.  issued  on  that  judgment. 
The  court  below  decided  that  the  entry  of  the 
rule  destroyed  the  record  of  the  judgment, 
and  that  there  was,  therefore,  a  failure  of  re- 
cord. It  also  appeared  that,  on  the  trial  of 
the  first  issue,  the  plaintiff  produced  the  bill  of 
exchange,  which  was  directed  to  Mr.  Henry 
Croswell,  on  which  was  written,  "accepted, 
payable  in  ninety  days.  September  22,  1810. 
H.  Croswell."  The  defendant  objected  that 
this  was  not  the  same  bill  as  that  described  in 
the  declaration  as  drawn  on  Harry  Croswell, 
and  that  there  was  no  such  custom  of  mer- 
chants as  to  a  bill  so  accepted  ;  that  the  parties 
were  not  merchants,  and  that  the  acceptance 
was  not  sufficient  to  charge  the  defendant, 
and  moved  for  a  nonsuit.  The  court  below  in- 
timating an  opinion  that  the  alleged  variance 
was  fatal,  the  plaintiff  produced  the  original 
declaration,  filed  on  the  llth  of  February, 
1811,  in  which  the  bill  is  stated  to  be  drawn 
on  Henry  Croswell.  The  defendant's  counsel 
insisted  that  the  copy  of  the  declaration  served 
ought  to  govern,  and  not  the  original  ;  but  the 
court  decided  that  the  original  declaration  on 
file  must  govern,  which  was  to  be  read  Henry, 
and  not  Harry,  and  denied  the  motion  for  a 
nonsuit,  on  which  a  verdict  was  found  for  the 
plaintiff,  under  the  direction  of  the  court.  To 
this  opinion  of  the  court  a  bill  of  exceptions 
was  tendered,  which  was  signed  and  sealed  by 
the  Recorder.1 

*The  errors  assigned  were,  1.  That  [*28J> 
the  court  below  decided  that  the  rule  dis- 
charged the  record,  whereAs  the  record  pro- 
duced was  sufficient  to  maintain  the  issue  of 
nul  tiel  record,  and  the  rule  was  inadmissible. 

2.  That  the  court  ruled,  as  the  first  issue, 

1.— On  the  last  non-enumerated  day  of  January 
Term,  before  the  cause  was  argued,  the  Recorder 
of  the  city  of  Albany,  by  virtue  of  a  writ  issued  for 
that  purpose,  was  brought  into  this  court,  to  con- 
fess or  deny  his  seal  to  the  bill  of  exceptions.  He 
came  into  court  with  Mr.  Lu*h,  the  plaintiff's  coun- 
sel, and  the  bill  of  exceptions  tx-ing  scaled.  Mr. 
Litxh  delivered  it  into  the  hands  of  trie  Chief  Jus- 
tice, who.  showing  the  seal  to  the  Recorder,  asked 
him  if  that  was  his  seal  put  to  the  bill  of  exceptions, 
to  which  the  Recorder  answered  in  the  affirmative. 

Afr.  Sedffwick,  for  the  defendant  in  error,  then 
prayed  leave  to  ask  some  questions  of  the  Recorder, 
as  to  the  trial  in  the  court  In-low,  and  the  manner  in 
which  the  bill  of  exceptions  had  In-en  drawn  up  and 
sealed  ;  to  which  Afr.  Ltw/i  objected. 

SPENCKH,  J.  Did  you  ever  hear  of  such  a  ques- 
tion being  put  on  such  an  occasion? 

Per  Curiain.  No  other  question  can  lx>  put,  than 
the  one  already  asked:  "Is  this  your  seal,  or  not, 
put  to  thin  bill  of  exceptions?"  To  which  the  Re- 
corder has  answered.  The  statute  authorizes  no 
other  question.  (See  Money  et,  al.  v.  Leach. ;}  Hurr., 
IfflC;  1  HI.  Rep.,  668, 8.  C.) 

NOTK.  The  Recorder  then  retired,  and  thc("  ourt 
ordered  the  bill  to  be  filed  and  the  Chief  Jtistk-e 
handed  it  to  the  clurk  for  that  purpose. 
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that  the  evidence  was  sufficient  to  entitle  the 
plaintiff  to  recover. 

3.  There  was  no  plaint  filed  in  the  court 
below. 

4.  That  the  record  states  that  the  defendant 
pleaded  on  the  first  Tuesday  of  August,  1811, 
whereas  no  plea  was  filed  on  that  day. 

5.  That  no  replication  was  tiled,  as  stated 
on  the  record. 

6.  That  the  record  states  that  the  issue  was 
joined  in  September  Term,  1811,  whereas  the 
venire  was  issued  long  before. 

The  cause  was  argued  by  Mr.  I.  Hamilton  for 
the  plaintiff  in  error,  and  Mr.  H.  Bleecker,  for 
the  defendant  in  error. 

It  is  necessary  to  state  the  argument  on  the 
first  point  only. 

For  the  plaintiff  in  error  it  was  contended 
that  records,  being  of  absolute  verity,  could  be 
tried  only  by  themselves.  (1  Last.,  260;  4  Rep., 
52.)  The  ancient  practice  was  to  enter  a  re- 
cordatur.  Where  matter  of  fact  is  mixed  with 
matter  of  record,  it  must  be  tried  by  a  jury. 
(Ld.  Raym.,  211;  5  Johns.  Rep.,  112;  6 
Johns.  Rep.,  26.)  A  rule  is  not  a  record,  but 
a  minute  only  of  the  court.  An  estreat  of  a 
fine  in  the  Exchequer  is  only  a  minute.  (1 
Ld.  Raym.,  243.)  A  writ  of  error  removes 
only  the  record  and  process  enrolled,  not  a 
29O*]  rule,  an  original  *bill,  or  a  warrant  of 
attorney.  (Jenk.  Cent.,  25.)  A  rule  cannot 
destroy  or  vacate  a  record.  The  maxim  is, 
nihil  tarn  naturale  quam  quidlibet  dissoUvi  eo 
modo  quo  ligatur.  (Jenk.  Cent.,  120,178.)  A 
vacatur  of  the  judgment  should  not  have  been 
entered  and  enrolled.  (2  Johns.  Cas.,  126.)  A 
mere  minute  of  a  rule  is  not  a  record,  nor  can 
it  affect  a  record. 

For  the  defendant  in  error  it  was  insisted 
that  where  a  rule  is  obtained  to  set  aside  a 
judgment,  even  in  this  court,  no  entry  of  a 
vacatur  is  ever  required.  The  judgment  is 
considered  as  a  nullity  after  the  rule. 

Per  Curiam.  On  the  issue  of  nul  tid  record 
a  record  of  a  judgment  corresponding  with 
the  plea  was  produced,  and  to  rebut  that  evi- 
dence the  plaintiff  produced  a  rule  of  the  same 
court,  of  a  subsequent  term  to  the  judgment, 
setting  aside  the  judgment  for  irregularity. 
There  is  no  doubt  of  a  competent  power  in 
the  court  to  make  such  rule  ;  but  the  question 
is,  whether  the  entry  of  such  a  rule  upon  the 
minutes  is  to  be  received  as  evidence  against 
the  record.  It  appears  to  be  contrary  to  all 
the  well-settled  technical  rules  upon  the  sub- 
ject to  give  the  entry  that  effect.  A  record 
imports  verity,  and  can  only  be  tried  by  itself. 
The  tacatur  ought  to  be  enrolled,  or  entered 
of  record,  as  much  as  the  rule  for  judgment. 
The  court  could  not  receive  the  entry  on  the 
minutes  of  a  rule  for  judgment,  as  evidence  to 
support  a  plea  of  a  former  recovery,  and  why 
should  an  entry  vacating  a  judgment  be  re- 
ceived to  contradict  the  enrolment  of  the 
judgment  ?  The  maxim  in  this,  as  well  as  in 
other  cases,  is  that  nihil  tarn  naturale  quam 
quidlibet  dissolvi  eo  modo  quo  ligatur.  (Jenk. 
Cent.,  130.)  To  give  an  entry  on  the  minutes 
that  authority,  would  destroy  the  certainty, 
order  and  solemnity  of  enrolments  ;  and  it  has 
been  frequently  held  that  the  courts  cannot 
regard  any  proceeding  as  a  matter  of  record 
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until  it  is  enrolled.  (1  Salk.,  329  ;  1  Ld.  Raym. 
243;  Jenk.  Cent.,  25.) 

As  the  judgment  for  the  damages  is  entire, 
and  the  plea  of  a  former  recovery  went  to  the 
entire  right  of  action,  it  becomes  unnecessary 
to  examine  the  other  errors  assigned,  in  re- 
spect to  the  trial  of  the  issue  joined  on  the 
plea  of  non  assumpsit.  The  judgment  ren- 
dered must  be  reversed  in  toto. 

Judgment  reversed. 

Cited  in— 4  Wend.,  410 :  10  Wend.,  40 ;  23  Wend., 
377  .  1  Hill,  661 ;  4  Denio,  635 ;  3  N.  Y.,  226 ;  13  Hun, 
277 ;  3  Barb.,  596 ;  4  Barb.,  40 ;  1  Bradf .,  4. 


*CARPENTER  v.  ALEXANDER.  [*291 

Pleading  —  Action  of  Covenant  —  Assignment  of 
Breaches. 

In  an  action  of  covenant,  the  plaintiff  declared 
that  the  defendant  covenanted  to  pay  the  plaintiff 
$250  in  manner  following,  to  wit  :  $125  on  the  20th 
May  ensuing,  and  $125  on  the  20th  May,  1811,  &c., 
and  the  breach  assigned  was,  that  "the  said  sum 
$125  ought  to  have  been  paid,  &c.,  but  the  said  sum 
was  unpaid,  although  thedefendant  was  requested," 
&c. 

On  demurrer,  it  was  held  that  the  breach  was  not 
well  iussijf  ncd  as  it  did  not  appear  with  sufficient 
certainty  which  of  the  two  sums  of  $125  had  not 
been  paid. 


was  an  action  of  covenant.  The  dec- 
J-  laration  stated  that  the  defendant,  on  the 
22d  May,  1809,  at,  &c.,  by  his  certain  writing. 
sealed,  &c.,  covenanted  and  agreed,  that  the 
defendant,  in  and  by  the  said  writing,  was 
held  and  firmly  bound  unto  the  plaintiff,  his 
heirs,  &c.,  in  the  full  sum  of  two  hundred  and 
fifty  dollars,  to  be  paid  to  the  plaintiff,  in 
manner  following  :  one  hundred  and  twenty- 
five  dollars  on  the  20th  May  then  next  ensuing 
the  date  of  the  said  writing  ;  and  the  further 
sum  of  one  hundred  and  twenty-five  dollars 
on  the  20th  May.  1811,  with  the  inter- 
est, &c.,  and  protesting  that  the  defend- 
ant had  not  performed  and  fulfilled  his 
covenants,  &c.,  the  plaintiff  alleged  that 
the  said  sum  of  one  hundred  twenty-five 
dollars  the  defendant  ought  to  have  paid,  ac- 
cording to  the  tenor  and  effect  of  the  said 
writing,  &c.  ,  but  the  said  sum  of  one  hundred 
and  twenty-five  dollars  is  yet  unpaid  ;  al- 
though, &c. 

There  was  a  demurrer  to  the  declaration, 
and  joinder. 

Mr.  H.  Bleecker,  in  support  of  the  demurrer, 
contended  that  the  breach  was  not  assigned 
with  sufficient  certainty. 

Mr.  E.  Williams,  contra. 

Per  Curiam.  The  breach  is  not  well  as- 
signed. for  it  does  not  appear,  with  sufficient 
certainty,  which  of  the  two  sums  of  one  hun- 
dred and  twenty  -five  dollars  has  not  been  paid. 
The  court  can,  perhaps,  infer  from  the  whole 
record,  that  the  breach  was  intended  to  apply 
to  the  non-payment  of  the  first  sum  mentioned 
in  the  condition  of  the  bond  ;  but  the  party 
ought  not  to  leave  such  a  fact  to  inference 
and  deduction,  but  allege  it  with  precision  and 
certainty  ;  and  if  he  does  not,  he  ought  to  be 
punished  in  costs,  for  slovenly  and  careless 
pleading.  There  must  be  judgment  for  the 
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defendant,  with  leave,  however,  to  the  plaint- 
iff to  amend  his  declaration,  on  the  usual 
terms. 

Judgment  far  the  defendant. 
Cited  in-1  Djaio,  570 ;  2  Abb.  Pr.,467. 


292*]     *STEVEtfS,  late  Sheriff,  &c., 

B. 

BOYCE  AND  DALEY. 

Pleading — Action  of  Debt  on  Bond. 

In  an  action  of  debt  on  a  bond  given  to  the  sheriff 
to  save  harmless  and  indemnify  the  sheriff,  "for, 
touching  and  concerning  the  execution  and  return 
of  all  processes,  writs,"  &c.,  by  his  deputy,  &c.,  the 
plaintiff  in  his  replication  assigned  as  a  breach  that 
the  defendant  had  arrested  A.  B.  on  a  cap.  ad  resp., 
and  suffered  him  to  go  at  large  without  sufficient 
bail ;  and  that  the  plaintiff  had  been  attached  for 
not  bringing  in  the  body,  &c.,  and  had  been  obliged 
to  pay  a  certain  sum,  and  was  damnified.  The  de- 
fendant rejoined  that  he  took  sufficient  bail ;  to  wit : 
C.  D.,  who  executed  the  bail-bond  with  A.  B.,  for 
his  appearance,  and  was,  at  the  time,  good  and  re- 
sponsible, &e.  On  demurrer,  the  rejoinder  was  held 
to  be  insufficient ;  and  that  the  defendants,  by  the 
bond,  assumed  every  risk  which  the  law  attached 
to  the  execution  of  process,  one  of  which  was  the 
continued  responsibility  of  the  bail  to  the  arrest. 

THIS  was  an  action  of  debt,  on  a  bond  given 
to  the  plaintiff,  as  sheriff  of  Washington 
County,  dated  7th  March,  1810  ;  conditioned 
that  Boyce,  his  heirs,  «fec.,  should  at  all  times, 
&c.,  save  and  keep  harmless,  and  indemnify 
the  plaintiff,' sheriff,  &c.,  "  for,  touching  and 
concerning  the  return  and  execution  of  all 
such  processes,  writs,  and  warrants,  of  what 
nature  soever  the  same  might  be,  as  should  be 
directed  to  the  sheriff  of  the  County  of  Wash- 
ington, and  executed  by  the  said  Boyce,  as 
his  deputy,  and  of  and  from  all  issues,  fines, 
&c.,  and  for  and  concerning  the  not  executing, 
or  wrongfully  executing,  or  detaining  in  his 
hands,  any  such  writ,  &c.,  as  shall  be  delivered 
to  him  to  be  executed  as  deputy-sheriff,  &c. ,  and 
from  all  damages  for  the  escape  of  any  person, 
&c. ;  and,  also,  that  the  said  Boyce  should 
truly  account  for,  and  pay  to  the  plaintiff,  all 
such  sum  and  sums  of  money  as  he,  the  said 
Boyce,  should,  as  deputy-sheriff,  levy,  and 
receive,  "&c. 

The  defendants  pleaded  that  the  defendant 
Boyce  did  save  and  keep  harmless  the  plaint- 
iff, &c.,  and  did  account  and  pay  over,  &c., 
according  to  the  condition  of  the  bond,  and 
did  truly  perform  the  condition,  &c. 

The  plaintiff  replied  that  the  defendant  did 
not  save  and  keep  harmless  the  plaintiff,  &c. , 
and  did  not  account  and  pay.  &c.,  and  did  not 
keep  and  perform  the  condition  of  the  said 
bond,  <fcc. ,  but  failed  to  do  so,  in  this,  that 
after  the  execution  of  the  said  bond,  and 
while  the  said  Boyce  remained  the  deputy  of 
the  plaintiff,  »fcc.,  to  wit  on  the  llth  June, 
1810,  at,  &c.,  a  writ  of  capuuad  retpondendum 
was  sued  out  of  this  court,  in  behalf  of  F. 
Purdy  against  I).  Richardson,  tested,  <fcc.,  and 
directed  to  the  sheriff  of  Washington,  com- 
manding him,  &c..,  which  writ  came  to  the 
hands  of  the  said  Boyce,  as  deputy-sheriff, 
who,  before  the  return  day.  executed  it,  and 
arrested  Richardson,  but,  then  and  there,  suf- 
fered him,  without  sufficient  bail,  to  go  at 
large,  &c. ,  and  the  plaintiff  was,  by  a  rule  of 


the  court,  ordered  to  bring  in  the  body  of  the 
said  Richardson,  &c.,  of  which  the  said  Boyce 
was  duly  apprised  and  had  notice  :  and  "the 
body  of  the  said  Richardson,  not  being 
*brought  in,  &c.,  an  attachment  was  [*293 
issued  against  the  plaintiff,  of  which  the  de- 
fendant, Boyce,  had  due  notice,  &c.,  that  the 
plaintiff  was  taken  on  the  attachment,  and 
was  under  the  necessity  of  paying,  in  order  to 
obtain  his  discharge,  the  sum  of  two  hundred 
and  ninety-three  dollars  and  thirty-nine  cents, 
&c.,  &c. 

Rejoinder — that  Boyce  arrested  Richardson, 
on  the  capias,  &c.,  and,  according  to  the 
statute,  took  bail  for  his  appearance,  at  the 
return  of  the  writ  ;  and  that,  on  that  occasion, 
one  George  Ackley,  of,  &c. ,  became  bail,  &c., 
and  executed  a  bail-bond  with  the  said  Richard- 
son, for  his  appearance,  &c.,  and  which  bail- 
bond  was  in  the  possession  of  the  plaintiff  ; 
and  the  defendants  averred  that  the  said  Ackley, 
at  the  time  he  executed  the  bail-bond,  had  suf- 
ficient to  answer,  &c. ,  and  was  good  and  re- 
sponsible, of  all  which  the  sheriff  had  notice, 
&c. 

To  this  rejoinder  there  was  a  demurrer,  and 
joinder  in  demurrer. 

Mr.  Z.  R.  Shepherd,  in  support  of  the  de- 
murrer. 

Mr.  J.  Russel,  contra. 

Per  Curiam.  The  rejoinder  is  no  answer  to 
the  breach  assigned  in  the  replication.  The 
sheriff,  under  the  statute,  may  require  two 
sureties  in  the  bail-bond,  though  the  bond  is 
good  with  one  only.  He,  however,  takes  the 
securities  (whether  one  or  more)  at  his  peril, 
and  in  this  case  the  defendants  had  assumed 
that  peril  by  their  bond,  for  they  engaged  to 
save  the  plaintiff  harmless  "for,  touching  and 
concerning  the  return  and  execution  of  all 
processes,  writs,"  &c.  And  the  harm  which 
the  plaintiff  states  in  this  case  arose  touching 
or  concerning  the  execution  of  a  writ.  These 
words  were  intended  to  throw  the  whole  peril 
attending  the  execution  and  return  of  process, 
by  the  deputy,  upon  the  deputy.  They  were 
not  to  be  confined  to  cases  where  the  deputy 
had  failed  in  good  faith  and  due  discretion, 
but  to  all  the  risks  which  the  law  attached  to 
the  execution  of  process,  and  one  risk  is  the 
permanent  and  continued  responsibility  of  the 
bail  to  the  arrest.  The  sheriff  runs  that  risk, 
and  the  bond  throws  that  risk  upon  the  deputy, 
as  to  acts  performed  by  him.  The  plaintiff  is, 
consequently,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
Cited  in-20  Johns.,  KU. 
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*BISHOP  r.  ELY  ET  AI,.       [*2!>4 

lietireen     Wngonn  —  Trexpuxx  —  Tsndtr 
Wagon    Rulinq  irith    liorroira-K,    nil  held 
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A  lent  his  wiiKon  to  I)  and  (',  who  put  tlicir  own 
hors'-stoit;  ami  A,  nt  the  invitation  of  It  and  C, 


NOTK.—  Joint  Tivx/cixxrrw. 

mien  it  ai>i>f<ir*that  trpcriil  nctnl  tinjrthcr  in  cinn- 
mittinua  trrxiximt,  thru  arc  i'><nl  Mr.i/xixxcri,  anil  nrr 
liahlr  a*  stir h.  Williams  v.  Sheldon.  10  Wrml..  «.">»; 
Losee  v.  Buchanan,  til  Barb.,  S8 ;  Colgrovc  v.  -\.  Y. 
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rode  with  them  in  the  wagon.  B  drove  the  wagon, 
and  run  with  so  much  violence  aKainst  the  horse  of 
D,  who  was  before  on  the  road,  and  had  turned  out, 
that  the  horse  was  wounded  by  the  tongue  of  the 
wagon  of  A,  and  soon  after  died.  In  an  action  of 
trespass  brought  by  D  against  A,  11  and  C,  it  was 
held  that  A  was  not  a  mere  passenger,  but  equally 
liable  with  B  and  C  for  a  joint  trespass. 
Citation-4  Esp.  N.  P..  229. 


was  an  action  of  trespass,  brought 
-  against  the  defendant  for  driving  against 
the  horse  of  the  plaintiff,  on  the  highway,  so 
forcibly  that  the  tongue  of  the  defendants' 
wagon  pierced  the  breast  of  the  plaintiff's 
horse,  in  consequence  of  which  he  died. 

Ely,  one  of  the  defendants,  pleaded  not 
guilty,  and  that  he  was  a  mere  passenger  in 
the  wagon.  The  other  two  defendants  suf- 
fered judgment  by  default  to  be  entered 
against  them  The  cause  was  tried  at  the 
Washington  Circuit,  before  Mr.  Justice  Yates, 
in  June,  1812. 

A  witness  for  the  plaintiff  testified  that  he 
was  with  the  plaintiff,  and  hearing  a  wagon 
coming  rapidly  on  the  road  advised  the  plaint 
iff  to  turn  out  of  the  road,  which  he  imme- 
diately did,  quite  out  of  the  road  to  the  right, 
when  the  tongue  of  the  wagon  of  the  defend 
ants  struck  the  breast  of  the  plaintiff's  horse 
with  great  force,  and  when  the  plaintiff  said 
he  hoped  nothing  was  hurt,  one  of  the  de- 
fendants abused  him  for  not  keeping  out  of 
the  road. 

Another  witness  saw  the  defendants  at  a 
tavern,  about  half  a  mile  from  the  place  where 
the  plaintiff's  horse  was  injured,  and  they 
were  in  high  spirits,  and  talking  of  what  had 
happened.  Ely  said  to  one  of  the  defendants 
he  must  take  care  how  he  run  against  people. 
The  horse  died  of  the  wound  he  received. 

The  wagon  belonged  to  Ely,  and  the  horses 
to  the  other  defendants,  one  of  whom  (A)  was 
driving  the  wagon  when  the  plaintiff's  horse 
was  hurt.  Ely  was  asked  by  the  other  defend- 
ants to  go  with  them  in  the  wagon. 

The  jury  found  a  verdict  for  the  plaintiff, 
against  Ely,  as  equally  guilty  with  the  other 
defendants. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr  Crary,  for  the  defendants,  contended 
that  Ely  had  done  no  act  that  could  make  him 
a  trespasser.  He  was  a  mere  passenger  in  the 
wagon,  and  had  no  control  over  the  horses. 
To  make  a  person  liable,  in  such  case,  it  must 
be  shown  that  he  was  driving  the  wagon  or 
carriage.  Would  a  passenger  in  the  public 
stage  coach  be  liable  as  a  trespasser,  if  the 
driver  should  run  against  another  carriage  ? 
(5  Esp.  Rep.,  18;  1  East,  106.)  It  does  not 
appear  that  Ely  was  in  any  way  consenting 
to  the  trespass,  or  that  he  could  have  pre- 
vented it. 


*Mr.  Z.  R.  Shepherd,  contra,  insisted  [*2»5 
that  Ely  was  not  a  mere  passenger.  He  was 
the  owner  of  the  wagon,  and  being  in  it,  at  the 
time  he  must  be  considered  as  a  parly  to  the 
trespass.  He  was  one  of  the  company  in  the 
wagon,  and  present  at  the  time  the  trespass 
vas  committed  ;  and  if  liable  at  all,  it  must 
be  in  an  action  of  trespass.  (4  Esp.  Cas.,  229.) 

In  the  case  of  M'Manus  v.  Cricket,  1  East, 
106,  the  master  was  not  present,  and  it  was, 
therefore,  held  that  he  could  not  be  liable  as  a 
trespasser. 

Per  Curiam.  Here  was  evidence  sufficient 
to  charge  all  the  three  defendants  with  a  joint 
trespass.  They  were  all  together  in  the  wagon, 
and  each  had  his  due  share  of  interest  in  the 
horses  and  wagon.  Ely  owned  the  wagon  and 
was  not  in  the  light  of  a  mere  passenger.  The 
case  of  Davey  v.  Chamberlain,  4  Esp.  N.  P. , 
229,  applies.  It  does  not  appear  that  Ely  dis- 
sented, at  the  time,  from  the  violent  manner 
of  driving  the  team,  nor  at  the  time  of  the 
accident ;  and  when  seen,  shortly  after,  at  the 
tavern,  he  acted  as  one  of  the  party,  jointly 
concerned  in  the  act,  for  they  were  all  in  high 
spirits,  and  he  expressed  no  dissent,  or  even 
regret. 

Motion  denied. 

Cited  in— 6  Barb.,  255;  11  Barb.,  644 :  56  Barb.,  250. 


YEOMANS  D.  CHATTERTON. 

Promissory  Note — Consideration  of — Signature 
of  Creditor  to  Petition  of  Insolvent  for  Dis- 
charge— Note  Void. 

At  a  meeting  of  the  creditors  of  K.,  an  insolvent,. 
C.,  one  of  the  creditors,  refused  to  subscribe  the 
petition  for  his  discharge,  unless  he  was  first  paid 
or  secured  the  sum  of  $50,  part  of  his  demand,  and 
B.  gave  his  promissory  note  to  C.  for  $50,  who  there- 
upon signed  the  petition  for  the  balance  due  him 
from  K.  In  an  action  brought  by  C.  against  B.  on 
the  note  for  850,  it  was  held  that  the  note  was  abso- 
lutely void,  as  being  against  the  policy,  and  in  f  raud 
of  the  Insolvent  Act ;  and  evidence  to  show  that  K. 
had  paid  or  indemnified  B.  for  the  amount  of  the 
note  was  inadmissible. 

Citation— Act  April  3, 1801. 

TN  ERROR,  from  the  Ulster  Court  of  Com- 
-L  mon  Pleas.  Chatterton  brought  an  action 
of  assumpsit  against  Yeomans,  in  the  court 
below.  The  declaration  was  in  the  usual 
form,  on  a  promissory  note,  for  fifty  dollars, 
dated  the  20th  of  December,  1809,  made  by 
Yeomans,  payable  to  Chatterton  on  the  15th 
of  April  ensuing. 

The  defendant  pleaded  non  assumptdt,  with 
notice  of  special  matter  to  be  given  in  evidence 
at  the  trial. 

*The    execution  of  the   note    was  [*296 


&  H.  R'y.  Co.,  6  Duer,  382 ;  S.  C.,  20  N.  Y.,  492 :  Suy- 
dam  v.  Moore,  8  Barb.,  358;  Guille  v.  Swan,  19 
Johns.,  381:  Emery  v.  Hitchcock,  12  Wend.,  156; 
Fmlth  v.  Felt,  50  Barb.,  612 ;  Wallace  v.  Miller,  15 
La.  Ann.,  449 :  Woodbridge  v.  Conner,  49  Me.,  353 : 
Allen  v.  Craig.  13  N.  J.  L.,  294 ;  Lewis  v.  Johns,  34 
Cal.,  629. 

Principal  and  agent  are  joint  trespassers  in  case 
of  negligence  of  the  agent  within  the  scope  of  his 
employment,  even  in  the  absence  of  the  principal. 
Phelps"  v.  Wait,  30  N.  Y.,  78:  Wright  v.  Wilcox,  19 
Wend.,  343;  Olmsted  v.  Hotailing,  1  Hill,  317; 
Parrot  v-  Mumford,  2  Esp.,  585 ;  Smart  v.  Hutton,  2 

770 


Nev.  &  Man.,  426 ;  North  v.  Smith,  10  C.  B.  N.  S.,  572. 
See.  also,  Williamson  v.  Fischer,  50  Mo.,  MIS :  Smith  v. 
Felt,  50  Barb.,  612;  Lewis  v.  Johns,  34  Cal.,  629;  Bates 
v.  Pilling,  6  B.  &  C.,  38;  Higgins  v.  Waterville 
Turnpike  Co.,  46  N.  Y.,  23;  Isaacs  v.  R'y.  Co.,  47 
N.  Y..  122;  Wilton  v.  Middlesex  R'y.  Co.,  107  Mass., 
108;  P.  &  R.  R'y.  Co.  v.  Derby,  14  How.  (U.  "S.), 
468. 

But  ordinarily  the  master  is  nnt  liable  for  the  willful, 
or  malicirnis  acts  of  his  agent,  committed  without 
his  authority.  Fraser  v.  Freeman,  43  N.  Y.,  566:. 
Isaacs  v.  R'y.  Co.,  47  N.  Y.,  122 ;  R'y.  Co.  v.  Baum.. 
26  Ind-,  70. 
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admitted,  and  the  defendant  proved  that  Chat- 
terton,  on  the  29th  of  December,  1809,  took 
and  subscribed  the  oath,  prescribed  by  the 
Insolvent  Act,  as  one  of  the  petitioning  credit- 
ors of  Jacob  Ketcham,  an  insolvent  debtor, 
for  three  hundred  and  ninety-six  dollars. 

Ketcham  testified  that  before  the  20th  of 
December,  1809,  Yeomans,  at  his  request,  went 
to  the  City  of  New  York  for  the  purpose  of 
obtaining  the  creditors  of  Ketcham  to  sub- 
scribe the  petition  for  his  discharge  under  the 
Insolvent  Act.  At  a  meeting  of  the  creditors 
of  Kelcham,  Chatterton  absolutely  refused  to 
become  a  petitioning  creditor,  unless  some 
person  would  give  him  a  good  note  for  fifty 
dollars,  to  be  deducted  from  his  demand  ; 
upon  which  Yeomans  gave  the  note  in  ques- 
tion, for  the  purpose  and  consideration  that  the 
plaintiff  should  become  a  petitioning  creditor 
of  Ketcham  ;  and  the  plaintiff  accordingly 
subscribed  the  petition  for  the  sum  of  three 
hundred  and  ninety-six  dollars,  after  deduct- 
ing from  his  demand  the  sum  of  fifty  dollars, 
secured  by  the  note.  Ketcham  was  present 
when  the  note  was  given  to  the  plaintiff. 

The  plaintiff's  counsel,  on  the  cross-exam- 
ination of  Ketcham,  asked  him  whether  he  had 
not  paid  the  amount  of  the  note  to  Yeo- 
mans, or  indemnified  him  against  it  ;  the 
counsel  for  the  defendant  objected  to 
the  evidence,  as  the  note,  being  void 
in  its  inception,  could  not  be  revived,  or 
made  good,  by  any  subsequent  agreement  or 
transaction  between  the  defendant  and 
Ketcham.  The  court  decided  that  the  evi- 
dence was  admissible,  which  was  accordingly 
given  ;  and  the  defendant's  counsel  tendered 
a  bill  of  exceptions  to  the  opinion  of  the  court. 

The  jury  gave  a  verdict  for  the  plaintiff,  for 
fiftv-four  dollars  and  ninety-eight  cents. 

Jfr.  //.  Bleecker,  for  the  plaintiff  in  error, 
contended  that  the  note  being  absolutely 
fraudulent  and  void,  under  the  Insolvent  Act, 
the  evidence  admitted  was  improper.  He 
cited  Waiie  v.  Harper,  2  Johns.  Rep.,  486, 
and  Bruce  v.  Lee  et  al.,  4  Johns.  Rep.,  410. 

Jfr.  Rnggles,  contra,  insisted  that  this  case 
was  different  from  those  which  had  been 
cited.  The  note  was  expressed  to  be  for  value 
received,  which  imported  a  consideration. 
Chatterton  received  the  note  as  a  part  payment 
at  a  meeting  of  the  creditors.  It  was  no  fraud 
against  them.  It  is  precisely  as  if  he  had 
said,  "  pay  me  fifty  dollars  of  "my  debt,  and  I 
will  subscribe  for  the  balance."  It  was  an 
21)7*]  *open  and  fair  payment,  without 
fraud  or  concealment.  It  does  not  appear 
whether  three  fourths  of  Ketcham's  creditors, 
besides  the  plaintiff,  had  subscribed  his  peti- 
tion. 

Per  Curtain.  The  note  on  which  the  suit 
below  was  brought  was  given  to  Chatterton  in 
payment  of  part  of  his  demand  against 
Ketcham,  and  upon  the  evident  understanding 
and  confidence  that  he  should  become  a  peti- 
tioning creditor,  under  the  Insolvent  Act,  for 
the  residue  of  his  demand,  as  he  accordingly 
did.  The  note  was,  consequently,  void,  as 
being  given  against  the  policy,  and  in  fraud 
of  the  Insolvent  Act  of  the  3d"  of  April,  1801. 
By  that  act,  the  petitioning  creditor  makes 
affidavit  that  such  a  sum  is  due,  or  will  become 
JOHNS.  REP..  9. 


due,  and  that  he  hath  not  received  from  the 
insolvent,  or  any  other  person,  any  payment 
of  part  of  his  demand,  in  money,  or  by  sale, 
&c.,  or  any  gift,  or  reward,  upon  any  contract 
or  confidence,  that  he  should  become  a  peti- 
tioner. Here  Chatterton  did  receive  payment 
of  part  of  his  demand,  by  delivery  of  a  thing 
in  action,  i.  e.,  the  note,  and  upon  the  confi- 
dence that  he  should  become  a  petitioner.  The 
demand  here,  in  the  oath  which  the  creditor 
takes,  is  not  to  be  confined  to  the  sum  already 
mentioned  in  the  affidavit,  for  that  would  be 
an  absurd  construction  of  the  act  After  the 
creditor  has  already  said  that  such  a  sum  was 
due,  it  would  be  idle  to  swear  further  that  he 
has  not  received  payment  of  part  of  it.  The 
statute  refers  to  his  pre-existing  demands, 
whenever  and  whatever  they  may  be.  He  must 
receive  no  part  in  consideration  of  his  becom- 
ing a  petitioner.  If  he  holds  two  notes  against 
the  debtor,  he  must  not  receive  payment  of 
one  of  them,  in  consideration  of  becoming  a 
petitioner  for  the  other.  The  policy  of  the 
statute  is  to  preserve  just  dealing,  equality, 
and  good  faith  between  the  creditors — not 
that  one  creditor  should  be  induced  to  become 
a  petitioner  for  his  whole  demand,  by  the  ap- 
parently benevolent  example  of  another,  who 
has  secretly  extorted  nineteen  twentieths  of 
his  demand,  on  the  condition  of  becoming  a 
petitioner  for  the  remainder.  This  position 
being  established,  it  follows  that  the  questions 
admitted  by  the  court  below  to  be  put  to  the 
witness  were  irrelevant,  immaterial,  and,  con- 
sequently, improper.  The  testimony,  thus 
admitted,  tended  to  mislead  the  jury  from  the 
true  point,  and  induced  them  to  act  upon  erro- 
neous impressions.  If  the  note  was  void  ab 
initio,  any  testimony  that  Ketcham  had  in- 
demnified Yeomans  was  useless  and  improper. 

Judgment  reversed. 

Cited  in^i  N.  Y.,  456 ;  7  N.  Y..  182 ;  42  Mo.,  405. 


*JACKSON,  ex  dem.  Loux  ETAL.,  [*298 

v. 
BUEL. 

Deed — Reservation  of  Right  to  Erect  .Will-dam — 
Eject ment  ty  Reserree — For  ir/tat  Interest 
Ejectment  will  Lie. 

Where  a  grantor,  in  his  deed,  reserved  to  himself, 
his  heirs  and  assigns,  forever,  "  the  rig-ht  and  privi- 
lege of  erecting  a  mill-dam  at  a  certain  place  de- 
seribed,  and  to  occupy  and  possess  the  said  premises 
without  any  hindrance  or  molestation  from  the 
grantee,  or  his  heirs,"  &c.:  it  was  held,  that  the  right 
reserved  was  such  an  Interest  in  the  land,  as  that  an 
action  of  ejectment  would  lie  for  it. 
Wherever  a  rig-Hi  of  entry  exists,  and  the  interest 

(  is  tangible,  so  that  possession  of  it  can  be  delivered, 

j  an  ejectment  will  lie  for  it. 

!      CitatioiiR-l  T.  R..  358 ;  2  T.  R.,  451  ;  3  T.  R.,  772 ;  4 
i  T.  R..  071  :  And.,  1(W. 

THIS  was  an  action  of  ejectment,  to  recover 
the  possession  of  part  of  lot  No.  94,  in 
the  township  of  Ulysses.    The  cause  was  tried 
at  the  Seneca  Circuit,  in  June,  1812,  before  Mr. 
Jimtice  Spencer. 

The  plaintiff  produced  in  evidence  a  patent 
to  Hendrick  Loux,  one  of  the  lessors,  dated 
the  8th  of  July,  1790,  for  the  whole  of  lot  No. 
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94,  also  a  deed  for  the  same  lot  from  Jeremiah 
Van  Rensselaer,  to  whom  it  had  been  awarded, 
to  Robert  M'Dowel,  dated  the  24th  of  April, 
1792.  M'Dowel  was  dead,  and  the  other  les- 
sors were  his  heirs-at-law. 

The  defendant  gave  in  evidence  a  deed, 
dated  the  30th  April,  1797,  from  M'Dowel  to 
John  Smith,  for  ten  acres,  part  of  the  lot  No. 
94,  containing  a  reservation  in  the  words  fol- 
lowing, to  wit:  "Excepting  and  reserving  to 
the  said  Robert  M'Dowel,  his  heirs  and  assigns, 
forever,  the  right  and  privilege,  without  any 
fee  or  reward,  of  erecting  and  building  a  dam 
on  the  back  of  the  creek,  near  or  at  the  place 
where  the  east  line  of  the  above  granted  prem- 
ises crosses  said  creek,  along  the  west  bank  of 
said  creek,  about  twenty  rods,  or  near  where 
the  mill  seat  is,  to  occupy  and  possess  the 
aforesaid  premises,  without  any  let,  hindrance 
or  molestation  from  the  said  party  of  the  sec- 
ond part,  his  heirs  or  assigns,  agreeably  to  the 
express  condition  contained  in  the  foregoing 
clause  and  reservation."  The  deed  of  John 
Smith  to  the  defendant,  for  the  said  ten  acres 
of  land  was  also  read  in  evidence.  It  was 
proved  that  the  defendant  was  in  possession 
of  the  whole  ten  acres,  and  that  the  defend- 
ant's mill-dam  extended  twenty-four  links  on 
the  land  of  the  lessors  of  the  plaintiff.  In 
1811,  Pelton,  one  of  the  lessors,  requested  the 
defendant  to  let  him  enter  on  the  premises,  and 
build  a  dam  on  the  creek,  according  to  the 
reservation  in  M'Dowel's  deed  to  Smith,  which 
was  refused  by  the  defendant.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court.  And  the  question  was,  whether, 
under  the  judgment,  possession  could  be  taken 
of  the  premises  reserved  in  the  deed  from 
M'Dowel  to  Smith,  or  only  of  the  premises  in 
the  possession  of  the  defendant,  and  not  in- 
cluded in  the  ten  acres. 

Mr.  Foot,  for  the  plaintiff,  contended  that 
the  privilege  reserved  was  like  a  right  of  way, 
for  which  an  ejectment  will  lie.  He  cited 
299*]*Runn.  Eject.,  131,  132  :  1  Term  Rep., 
361  ;  2  Term  Rep.,  452  ;  3  Term  Rep.,  772  ;  4 
Term  Rep.,  671  ;  6  Term  Rep.,  359. 

Mr.  Rodman,  contra,  insisted  that  the  right 
reserved  was  not  such  that  the  sheriff  could, 
in  cases  of  a  recovery,  give  possession  of  it.  It 
was  a  mere  license  to  use  land,  for  which 
an  ejectment  will  not  lie.  (2  East,  190  ;  Chitty, 
Plead..  175.  188.) 

Per  Curiam.  The  lessor  of  the  plaintiff  is 
entitled  to  recover  for  the  possession  of  the 
defendant,  extending  beyond  the  ten  acres. 
This  is  admitted  by  the  case  ;  but  the  great 
point  is,  whether  the  right  reserved  in  the 
deed  of  erecting  or  building  a  dam  on  the  bank 
of  the  creek  at  the  place  specified,  be  such  an 
interest  as  that  an  ejectment  will  lie  for  it. 
The  exception  further  states  that  the  grantor, 
&c.,  is  to  occupy  and  possess  the  aforesaid 
premises  without  any  let,  &c.  It  is  evident 
that  an  interest  in  the  soil  was  reserved  at  the 
given  place,  not  only  for  erecting  the  dam, but 
for  occupying  and  possessing  it.  There  can 
be  no  doubt  but  that  this  interest  would  be 
considered  a  tenement,  within  the  decisions  un- 
der the  English  settlement  law  ;  for  it  has 
been  held  that  a  right  of  pasturage,  of  a  dairy, 
of  a  rabbit  warren,  and  of  a  fishery,  carried 
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such  an  interest  in  the  land  as  to  create  a 
tenement.  (1  Term  Rep.,  358;  2  Term  Rep., 
451  ;  3  Term  Rep.,  772;  4  Term  Rep.,  671.) 
In  one  of  the  cases,  Ashhurst,  J. ,  said  that  a 
fishery  was  a  tenement,  and  recoverable  in 
ejectment ;  and  in  another  of  them,  Lord 
Kenyon  held  that  a  prcecipe  would  lie  for  a 
free  warrant,  though  the  party  has  no  further 
interest  in  the  land  than  to  enter  and  use  the 
animals  ;  and  if  a  prcecipe  will  lie  a  fortiori,  an 
ejectment,  which  requires  much  less  certainty, 
will  lie.  In  Mellington  v.  Ooodlittle,  And., 
106,  it  was  decided  in  error,  that  an  ejectment 
would  lie  for  a  beast  or  cattlegate  which  was 
a  right  of  common  for  a  beast  ;  and  in  that 
case  the  court  admitted  that  an  ejectment 
would  lie  for  a  common  appurtenant.  When- 
ever a  right  of  entry  exists,  and  the  interest  is 
tangible,  so  that  possession  can  be  delivered, 
an  ejectment  will  lie  ;  and  such  an  interest 
was  reserved  by  the  deed  in  question. 

The  lessor  of  the  plaintiff  is,  accordingly,  en- 
titled to  recover,  as  well  tJie  premise*  reserved,  as 
tJie  other  land  encroached  upon  by  the  defertdant. 

Cited  in— 15  Wend.,  391 ;  1  Johns.  Ch.,  145 ;  1  Keves, 
430 ;  1  Abb.  App.  Dec.,  49 ;  7  Barb.,  79 ;  15  Barb.,  358  ; 
18  Barb.,  488. 


*KELLOGG,  Assignee  of  the  Sheriff,  [*3OO 
&c., 

MANRO  AND  BROWN. 

Arrest  on  Mesne  Process — Bond  for  Jail  Liber- 
ties— Escape — Assignment  of  Bond  to  Plaintiff 
— Action  on  Bond — Amount  of  Recovery — 
— Exoneretur. 

Where  a  defendant  arrested  on  mesne  process, 
having  been  surrendered  into  the  custody  of  the 
sheriff,  in  discharge  of  his  bail,  was  permitted  to  go 
at  large  within  the  liberties  of  the  jail,  on  giving  a 
bond  as  security  to  the  sheriff,  an  the  usual  f orin, 
afterwards  escaped  and  went  beyond  the  liberties  ; 
and  the  sheriff,  on  the  1st  October,  1810,  assigned  the 
bond  to  the  plaintiff,  who  brought  an  action  there- 
on, it  was  held,  that  the  taking  of  the  bond  was 
authorized  by  the  Act  of  the  30th  March,  1801, 
the  defendant  being  in  custody  on  civil  process 
only;  and  it  was  therefore  assignable  under  the 
Act. of  the  28th  March,  1809. 

The  plaintiff  in  the  suit  on  such  bond  is  prima 
facie,  entitled  to  recover  the  whole  debt  due  in  the 
original  suit ;  and,  at  least,  as  much  as  he  has  actu- 
ally lost  by  the  escape. 

Where,  on  a  surrender  and  cnmmittitur  of  the  de- 
fendant by  his  bail,  the  plaintiff  consented  to  an  ex- 
oneretur,  this  was  deemed  a  sufficient  discharge,  as 
it  regarded  the  plaintiff :  as  the  ejconeretur  might  be 
entered  by  the  bail,  at  any  time,  and  pleaded. 

Citation— 1  Laws,  350. 

THIS  was  an  action  of  debt.  The  declara- 
tion stated  that  Manro  became  special  bail 
for  Brown,  in  the  Onondaga  Court  of  Com- 
mon Pleas,  in  January  Term,  1809,  in  an  ac- 
tion of  covenant  brought  by  the  plaintiff,  &c. ; 
that  a  judgment  was  recovered  by  the  plaintiff 
in  that  suit,  which  remained  of  record,  in  f  ul 
force.  &c.;  that  the  defendant  (Brown)  on  the 
llth  December,  1809,  surrendered  himself  be- 
fore a  judge,  in  discharge  of  his  bail,  and  was 
thereupon  committed  to  the  custody  of  the 
sheriff  ;  that,  on  the  same  day,  both  defend- 
ants executed  a  bail-bond  to  the  sheriff,  con- 
ditioned that  Brown  should  remain  a  faithful 
prisoner,  &c.  (being  a  bond  in  the  usual  form 
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for  the  jail  liberties).  The  plaintiff  averred 
that  the  defendant  (Brown)  did  not  remain  a 
true  and  faithful  prisoner,  &c.,  but  escaped 
on  the  1st  March,  1810,  and  went  without  the 
limits,  &c.,  without  being  discharged,  &c., 
and  without  the  permission  of  the  plaintiff, 
who  remains  wholly  unpaid,  &c.;  that  the 
sheriff,  on  the  1st  October,  1810,  assigned  said 
bond,  according  to  the  statute,  to  the  plaintiff, 
whereby  an  action  has  accrued,  &c. 

At  the  trial  of  the  cause,  the  plaintiff  gave  in 
evidence  the  bond  and  assignment,  the  record 
of  the  judgment  against  Brown,  the  bailpiece 
and  committitur,  and  the  consent  of  the  plaint- 
iff that  a  exoneretur  be  entered  on  the  bail- 
piece,  January  4,  1810.  He  also  proved  the 
escape  of  Brown.  The  defendant  proved 
that  Brown  was  insolvent,  and  the  only 
property  he  possessed  was  a  cow  of  the  value 
of  sixteen  dollars  ;  and  his  counsel  contended 
that  the  plaintiff  was  not  entitled  to  recover: 
1.  Because  no  exoneretur  had  been  entered  on 
the  bailpiece  ;  2.  Because  no  ca.  sa.  had  been 
issued  or  returned  in  the  original  action  against 
Brown  ;  and,  3.  That  if  the  plaintiff  was  en- 
titled to  recover,  it  could  be  only  nominal  dam- 
ages. The  judge  overruled  these  objections, 
and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  sixteen  dollars,  the  value  of  the 
cow,  and  the  jury  found  accordingly. 
3O1*]  *The  defendants  moved  in  arrest  of 
judgment,  and  also  for  a  new  trial. 

Jlessrs.  Cody  and  Curtiss,  for  the  defendants, 
contended,  in  support  of  the  motion  in  arrest, 
that  the  bond  was  not  assignable,  as  it  was 
taken  previous  to  the  Act  of  the  17th  March, 
1810  (sess.  34,  ch.  68);  and  it  is  only  bonds 
taken  in  pursuance  of  that  act  that  can  be  as- 
signed. 

2.  On  the  motion  for  a  new  trial,  they  con- 
tended that  the  plaintiff  was  entitled  to  nom- 
inal damages  only.  The  acts  of  the  Legislature 
do  not  declare  what  damages  are  to  be  recover- 
ed in  actions  on  bonds  taken  on  mesne  process. 
If  the  sheriff  himself  had  brought  an  action 
for  the  escape,  he  could  have  recovered  no 
more  than  nominal  damages,  as  no  suit  had 
been  brought  against  him.  The  Act  of  28th 
March,  1809  (sess.  32.  ch.  148),  rendering  bonds  j 
taken  for  the  jail  liberties  assignable,  speaks 
of  prisoners  in  execution,  and  relates  only  to 
bonds  taken  on  imprisonment  on  final  process. 
The  plaintiff  cannot  recover  more  than  the 
sheriff  himself  could  have  recovered. 

Mr.  Ktllw/g,  contra.  1.  By  the  Act  of  30th 
March,  1801  (sess.  24,  ch.  91),  it  is  declared  to 
be  the  duty  of  the  sheriff  to  permit  any  pris- 
oner, in  his  custody  on  civil  process  only,  to 
go  at  large  within  the  limits  of  the  jail  liber- 
ties, on  his  giving  security,  by  bond,  as  pro- 
vided by  the  act.  If  the  plaintiff  could,  by 
that  act,  take  a  bail-bond  for  the  lil>erties  in  this 
case,  then,  by  the  Act  of  28th  March,  1809, 
such  bond  is  made  assignable.  It  is  manifest 
from  the  preamble  to  the  Act  of  the  17th 
March,  1810,  that  it  is  declaratory  of  that  of 
1801,  which  extends  to  the  present  case,  as 
Brown  must  be  considered  in  custody  on  civil 
process  only.  The  bond,  therefore,  by 
the  Act  of  the  28lli  March,  1»09,  was  assign- 
able. 

2.  As  to  a  new  trial.  The  plaintiff  gave  his 
written  consent  that  the  exoneretur  might  l>c 
JOHNS.  REP.,  9. 


entered  on  the  bailpiece,  and  it  was  in  the 
power  of  the  defendant  to  complete  the  ex- 
oneretur at  any  time.  The  plaintiff  had  done 
all  in  his  power.  In  regard  to  the  amount  of 
damages,  the  plaintiff  has  the  most  reason  to 
complain,  for  he  ought  to  have  recovered  the 
whole  amount  of  the  judgment  in  the  original 
action.  At  any  rate,  the  plaintiff  is  entitled,  at 
common  law,  to  recover  what  he  has  lost  by 
the  escape  of  the  prisoner  ;  and  he  has  lost  to 
the  amount  of  the  property  of  the  defendant, 
in  the  original  suit. 

*Per  Curiam.  If  the  bond  stated  in  [*3O2 
the  declaration  was  authorized  by  the  Act  of 
1801  (Laws,  Vol.  I.,  p.  350),  then  there  cannot 
be  a  doubt  of  its  having  been  duly  assigned. 
The  act  directed  the  sheriffs  to  grant  the 
liberties  to  all  prisoners  "who  should  be  in  their 
custody  on  civil  process  only,"  on  taking  the 
bond  with  requisite  security.  The  term  civil 
process  was  here  used  in  contradistinction  to 
criminal  process.  A  person  in  custody,  on 
surrender,  in  a  civil  suit,  is  committed  by  a 
committitur  under  the  hand  of  the  judge,  and 
is  detained  under  the  original  process  by  which 
he  was  at  first  arrested.  The  surrender  does 
away  the  effect  of  the  recognizance  of  bail, 
and  leaves  the  party  under  the  power  of  the 
original  process,  in  the  same  manner  as  if  bail 
had  never  been  taken.  He  is  in  custody,  either 
under  the  original  process,  or  the  committitur  ; 
and  if  he  is  to  be  deemed  in  prison  under  the 
latter,  it  is  still  process,  within  the  meaning  of 
the  act ;  for  it  is  an  authority  exercised  in  a 
civil  suit,  and  of  sufficient  legal  validity  to 
justify  the  sheriff.  The  case  is  also  within  the 
meaning  and  equity  of  the  act.  The  statute  of 
1810  is  declaratory,  and  shows  the  legislative 
sense  to  be,  that  the  Act  of  1801  applied  to  the 
case.  There  is,  then,  no  ground  to  arrest  the 
judgment,  and  that  motion  is,  therefore,  de- 
nied. 

The  motion  upon  the  case  to  set  aside  the 
verdict  is  not  well  founded.  It  appears 
that  an  exoneretur  was  consented  to  by  the 
plaintiff,  after  all  the  previous  steps  to  entitle 
the  party  to  it  had  been  taken.  The  entry  of 
it  upon  record  was,  then,  a  matter  of  course, 
and  to  be  done  at  any  time  by  the  defendant. 
The  plaintiff  could  not,  after  that  consent, 
have  prosecuted  the  recognizance  with  success, 
or  even  with  good  faith,  and  the  defendant 
would,  at  any  time,  have  been  entitled  to  have 
entered  it,  and  to  have  pleaded  it.  The  only 
question,  then,  is,  whether  the  plaintiff  cannot, 
upon  such  a  bond,  recover  beyond  nominal 
damages.  This  point  is  too  plain  to  admit  of 
discussion.  He  is  entitled,  prinM  f<ifir,  to  re- 
cover his  whole  debt,  which  is  presumed  to  be 
lost  by  the  escape,  and  it  could  only  have  been 
reduced  down  to  the  sum  found  bv  the  ver- 
dict, upon  the  evidence  given,  that  if  the  par- 
ty had  not  escaped,  there  was  no  ground  to 
consider  that  any  greater  sum  could  have  been 
recovered  of  the  original  defendant  by  the 
coercion  of  confinement. 

\fotwn*  denied. 

Cited  In  17  Wend.,  l f>4S;  1  Hill,  270 :  3  Dcnio. :«-': 
7  N.  Y..KW;  12  llarb.,  470;  31  Hurb.,  «tf :  38  Harl..,  21; 
10  Abb.  Pr..  13,  ».:  4  Sand..  71. 

77:5 


303 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1812 


3O3*]  *TRO  UP,  Admi  nistrator  of  PULTENE  Y, 

V. 

MULLENDER. 

Conveyance^  Land  to  Alien  —  Parol  Demise  and 
Reservation  of  Rent  by  Agent  —Promissory 
Note  for  Renl^-Note  Void. 

Lands  were  conveyed  to  P.,  an  alien,  under  the 
Act  of  the  2d  of  April,  1798,  and  his  agent  leasing  the 
lands  by  a  parol  demise,  from  year  to  year,  reserv- 
ing rent,  and  afterwards  took  a  promissory  note 
from  the  tenant,  for  the  arrears  of  rent,  payable  to 
P.  In  an  action  brought  on  the  note,  by  the  admin- 
istrator of  P.,  it  was  held  to  be  void  under  the  act. 

Citation—  Act,  Sess.  25,  ch.  72. 


was  an  action  of  assumpsii.  The  dec- 
laration  was  on  a  promissory  note  given 
by  the  defendant  to  the  plaintiff's  intestate, 
dated  the  27th  of  December,  1803,  for  three 
hundred  and  sixty-two  dollars  and  fifty-two 
cents,  payable  on  the  1st  of  January,  1805, 
with  interest.  The  defendant  pleaded  non  as- 
sumpsit,  and  the  statute  of  limitations,  with 
notice  of  a  set-off  ,  and  that  he  would  give  in  evi- 
dence at  the  trial,  "  that  in  and  by  an  act  of 
the  Legislature  entitled  '  An  Act  to  Enable 
Aliens  to  Purchase  and  Hold  Real  Estate  in 
this  State,  under  Certain  Restrictions  Therein 
Mentioned,'  passed  the  2d  April,  1798,  it  was, 
amongst  other  things,  ordained,  that  all  and 
every  conveyance  or  conveyances,  thereafter 
to  be  made  or  executed,  to  any  alien  or  aliens, 
not  being  the  subject  or  subjects  of  some 
sovereign  state  or  power  at  the  time  of  such 
conveyance  at  war  with  the  United  States  of 
America,  should  be  deemed  valid  to  vest  the 
estate  thereby  granted  in  such  alien  or  aliens, 
and  that  it  should  be  lawful  to  and  for  such 
alien  or  aliens  to  have  and  to  hold  the  same  to 
his,  her  or  their  heirs  and  assigns  forever,  any 
plea  of  alienism  to  the  contrary  notwithstand- 
ing ;  provided,  that  it  should  not  be  lawful 
for  any  such  alien  'to  reserve  any  rent  or 
service  whatever,  upon  any  grant,  lease,  or  de- 
mise or  conveyance  whatever,  to  be  made  of 
any  such  lands  or  tenements  ;  and  all  notes, 
payments,  services,  or  reservations  whatever, 
which  should  be  reserved  or  made  payable,  in, 
by,  or  in  consequence  of,  such  grant,  lease, 
demise  or  conveyance  whatsoever  of  any  such 
lands  or  tenements,  were,  by  the  said  act,  de- 
clared to  be  utterly  void  and  of  no  effect  ;  " 
and  that  the  defendant  would  further  give  in 
evidence  "  that  the  intestate,  Sir  William  Pul- 
teney,  in  his  lifetime,  was  an  alien,  and  sub- 
ject of  the  King  of  Great  Britain  ;  and,  being 
such  alien,  did  in  March,  1801,  under  and  by  vir- 
tue of  the  said  Act,  accept  and  receive,  from 
Charles  Williamson,  a  conveyance  of  a  cer- 
tain farm,  or  lot  of  land,  being,  &c.,  which 
farm  was  leased  to  the  defendant,  and  an  an- 
nual rent  reserved  thereon  ;  and  that  the  prom- 
issory note,  mentioned  in  the  first  count  of  the 
plaintiff's  declaration,  was  given  by  the  de- 
fendant to  the  said  Sir  William  Pultenev,  for 
arrears  of  rent,  due  at  the  date  thereof,  and 
payable  in  consequence  of  such  demise  ;  and 
so  the  defendant  will  Contend  that  the  said 
note  was  utterly  void  and  of  no  effect."  The 
making  of  the  note  was  admitted,  and  there 
was  an  indorsement  of  two  hundred  and  six- 
teen dollars  and  seventy-eight  cents,  paid  by 
3O4*]  *one  Samuel  Colt,  dated  the  18th  of 
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July,  1806,  signed  by  John  Hyslop,  who  was 
the  agent  of  the  intestate  ;  and  who  had  gone 
to  Europe  a  short  time  before  the  commence- 
ment of  the  present  suit. 

The  proof  of  the  plaintiff  was  objected  to  as 
insufficient  to  take  the  case  out  of  the  statute  : 
but  the  judge  ruled  that  it  was  prima  facie 
sufficient  for  that  purpose.  The  defendant 
then  proved  that  the  intestate  was  an  alien  ; 
that  the  note  was  given  to  him  on  a  settlement 
of  accounts  between  him  and  the  defendant ; 
that  the  items  of  the  account,  admitted  to  be 
valid,  were  for  rent  for  the  use  and  occupa- 
tion of  a  lot  of  land  in  Ontario  County,  which 
had  been  conveyed  to  the  intestate  on  the  31st 
of  March,  1801  ;  that  the  defendant  held  the 
land  by  permission  of  the  intestate  ;  but  it 
did  not  appear  that  any  lease  had  been  exe 
cuted,  or  any  express  reservation  of  rent  made. 
A  verdict  was  taken  for  the  plaintiff  for  two 
hundred  and  ninety-eight  dollars  and  eighty- 
five  cents,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  facts  above  stated. 

Mr.  Henry,  for  the  plaintiff,  contended,  1. 
That  the  evidence  on  the  part  of  the  plaintiff 
was  sufficient  to  take  the  case  out  of  the  stat- 
ute. Any  slight  acknowledgment  of  a  debt 
had  been  considered  sufficient  for  that  pur- 
pose. An  indorsement  of  part  payment  on 
the  note  takes  it  out  of  the  statute  ;  and  it  has 
been  decided,  that  a  receipt  for  interest  in- 
dorsed on  a  bond,  within  twenty  years,  would 
prevent  the  operation  of  the  statute.  (2  Str., 
826  ;  2  Ld.  Raym.,  1370;  S.  C.,  3  Bro.  P.  C., 
593,  535.) 

2.  The  special  matter  offered  in  evidence  at 
the  trial  could  not  be  received  under  the  notice 
which  accompanied  the  plea  of  non  asaumpsit. 
A  notice  should,  in  substance,  be  as  precise  as 
a  special  plea.  Now  this  notice  does  not  state 
to  whom  the  farm  was  leased,  nor  at  what 
time. 

Again,  the  statute  (sess.  21,  ch.  72)  passed 
the  2d  of  April,  1798,  supposes  the  land  to  be 
conveyed  by  the  alien,  on  which  the  rents  are 
reserved  ;  but  the  notice  does  not  state  by 
whom  the  farm  was  leased  :  and  it  might  be 
that  Williamson  leased  it.  The  act,  no  doubt, 
intends  leases  given  by  aliens,  reserving  rent. 

Mr.  H.  Bleecker,  contra,  said  that  the  stat- 
ute of  limitations  was  a  very  useful  act,  and 
ought  to  be  favored  ;  and  judges  in  England, 
of  late  years,  had  regretted  that  they  had  been 
so  easy  to  take  cases  out  of  the  operation  of 
the  statute.  (Esp.  Cas.,  436.)  There  is  a 
great  difference  between  length  of  time  which 
operates  as  a  bar  to  a  claim,  *and  that  [*3O5 
which  is  used  only  by  way  of  evidence.  A 
jury  is  concluded  by  length  of  time  which  op- 
erates as  a  bar,  as  where  the  statute  of  limita- 
tions is  pleaded  in  bar  to  a  debt.  (Cowp.,  108.) 

In  the  case  of  Searle  v.  Barrington,  2  Ld. 
Raym.,  1370,  Pratt,  Ch.  J.,  doubted  as  to  the 
evidence  of  the  indorsement  on  the  bond  ; 
there  was  a  new  trial  granted,  and  it  appears 
(3  Bro.  P.  C.,  536)  that,  on  the  second  trial, 
additional  evidence  was  given  to  induce  the 
jury  to  believe  the  bond  satisfied. 

In  Fuller  v.  Hancock,  Root's  Rep.,  239  ;  see 
1  Esp.  Cas.,  436  ;  Day's  edit.,  n.  1,  in  the 
Superior  Court  of  Connecticut,  it  was  decided 
that  an  indorsement  on  the  bond  did  not  take 
it  out  of  the  statute. 
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The  facts  stated  in  the  case  clearly  show  that 
the  note  was  given  for  rent  reserved  to  Sir 
William  Pulteney,  on  laud  which  had  been 
conveyed  to  him.  Any  contract  for  letting 
land,  reserving  rent,  whether  by  deed,  or  writ- 
ing, or  by  parol,  was  within  the  statute.  It 
was  not  necessary  to  prove  a  written  lease. 

Per  Curiam.  It  will  be  unnecessary  to  take 
notice  of  the  first  point  made  in  this  cause, 
respecting  the  evidence  of  the  indorsement, 
because  the  court  are  of  opinion  that  this  was  a 
case  of  a  parol  demise,  and  reservation  of  rent, 
since  the  alienation  of  the  premises  to  Sir 
William  Pulteney,  and,  consequently,  the  con- 
sideration of  the  note  was  not  valid  under  the 
Act  of  the  25th  session,  ch.  72.  This  ob- 
jection is  fatal  to  the  plaintiff's  right  of  ac- 
tion. It  is  to  be  understood,  from  the  case, 
that  the  lands  were  demised  from  year  to 
year,  under  a  reservation  of  rent,  by  the 
agent  of  the  intestate,  and  that  this  was  done 
AS  well  since,  as  prior,  to  the  sale  to  Sir  Will- 
iam Pulteney,  and  the  payments  upon  the 
note  were  more  than  sufficient  to  cancel  all 
the  lawful  charges  included  in  the  note. 

Judgment  for  the  defendant. 


-3O6*]        *SMITH  AND  PLATT 

v. 
BURNHAM. 

Covenant  —  Schedule  Annexed  —  Vai-iance  be- 
tween Signatures  to  Covenant  and  Schedule  — 
Estoppel. 

A,  by  a  covenant  under  his  hand  and  seal,  agreed 
to  pay  B  one  dollar  for  every  thousand  of  timber 
annexed  to  his  name  in  a  schedule  annexed  to  the 
agreement,  for  the  privilege  of  floating  the  same 
down  a  certain  stream  and  dam.  In  an  action  of 
covenant  brought  by  B  against  A,  he  pleaded  non 
eat  factum,  and  it  appeared  that  the  schedule  an- 
nexed to  the  agreement  was  subscribed  "  Delano  & 
Burnam."  and  the  name  of  the  defendant  subscribed 
to  the  agreement  was  Andrew  Burnham.  It  was 
held  that  the  defendant  having  admitted  by  his  cov- 
enant that  his  name  was  subscribed  to  the  schedule, 
was  estopped  to  deny  that  Delano  &  Burnam  did 
not  include  his  name,  or  to  allege  a  misnomer,  in 
avoidance  of  his  covenant  ;  the  schedule  being 
taken,  in  this  respect,  as  a  part  of  the  covenant. 


fPHIS  was  an  action  of  covenant,  by  which 
J-  the  defendant  and  several  other  persons 
agreed  witli  the  plaintiffs,  in  consideration 
that  the  plaintiffs  had  "agreed  to  permit  each 
of  them  to  float  down  the  River  Saranac,  such 
quantity  of  timber  as  was  annexed  to  their 
names  respectively,  in  a  certain  schedule  there- 
to annexed,  and  to  put  the  same  over  the 
dam,"  «fec.,  that  they  would  pay  the  plaintiffs 
at  the  rate  of  one  dollar  for  every  thousand 
feet  of  the  timber  annexed  to  their  respective 
names,  in  the  said  schedule,  respectively.  This 
agreement  was  duly  executed,  under  the  hands 
and  seals  of  the  parties,  and  the  name  of  An- 
drew Burnham  subscribed,  and  his  seal  af- 
fixed. The  plaintiffs,  in  their  declaration, 
-after  setting  out  the  agreement,  averred  that 
there  was  annexed  to  the  name  of  the  said  de- 
fendant, in  the  schedule  annexed  to  the  agree- 
ment, fifty-two  thousand  feet  of  timber,  &c. 
The  breaches  assigned  were,  the  non-payment 
of  one  dollar  per  thousand  feet  of  the  said  tim- 
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ber,  and  damage  done  by  floating  the  timber, 
&c. 

The  defendant  pleaded  non  est  factum,  with 
a  notice  that  he  would  prove  at  the  trial  that 
the  plaintiffs  were  not  damnified  by  floating 
the  timber,  &c. 

At  the  trial,  the  plaintiffs  produced  the 
agreement,  and  proved  its  execution  by  the 
defendant.  He  also  produced  the  schedule, 
which,  the  subscribing  witness  to  the  agree- 
ment testified,  had  beeTi  previously  signed,  and 
was  annexed  to  the  agreement,  at  the  time  of 
its  execution.  To  the  schedule  was  subscribed 
"  Delano  and  Burnam,  fifty-two  thousand." 

The  counsel  for  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  name  of  the 
defendant,  Andrew  Burnham,  was  not  in  the 
schedule,  as  averred  in  the  plaintiff's  declara- 
tion. And  the  judge  ordered  the  plaintiff  to 
be  called  and  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Foot  for  the  plaintiff. 

Mr.  Z.  R.  Shepherd,  contra. 

*Per  Curiam.  The  defendant  ad-  [*3O7 
mitted,  by  his  covenant,  that  his  name  was 
annexed  to  the  schedule,  with  a  quantity  of 
timber  subjoined.  He  is,  therefore,  estopped 
to  deny  that  Delano  and  Burnam  did  not  in 
elude  his  name.  Burnam  must  be  considered 
to  be  the  same  name  as  Burnham,  and  he  can- 
not set  up  a  misnomer  in  avoidance  of  his  cov- 
enant. The  words  "  Delano  and"  may  be  re- 
jected as  surplusage  ;  and  if  it  be  a  distinct 
name,  yet,  as  the  defendant  coupled  his  name 
with  another,  he  is  still  responsible  for  the  sum 
annexed.  The  omission  to  add  his  Christian 
name  cannot  help  him.  A  mistake  of  the  sur- 
name in  a  deed  will  not  vitiate  ;  and  the  sched- 
ule being  referred  to  in  the  covenant,  it  is  to 
be  taken  as  part  of  the  covenant,  for  the  pur- 
pose of  estopping  the  defendant  from  denying 
the  name  which  he  has  admitted,  merely  be- 
cause there  may  be  a  misnomer,  or  because 
the  Christian  name  was  omitted.  The  non- 
suit ought,  therefore,  to  be  set  aside,  and  a 
new  trial  awarded,  with  costs  to  abide  the 
event  of  the  suit. 

Motion  granted. 


WETMORE  AND  CHEESEBROUGH 

v. 
BAKER  AND  SWAN. 

Partnership —  What  does  not  Constitute — Diritt- 
ion  of  Stage  Line — Relation*  ketireen  Parties 
Running  Different  Parts  of  Line. 

A,  II  mid  C  and  D  and  E  agreed  to  run  a  line  of 
stages  from  Albany  to  Uticu;  each  of  the  three 
parties  was  to  run  a  separate  portion  of  the  road, 
and  to  furnish  his  own  horses  and  carriages,  at  his 
own  expense  and  risk,  but  extra  expenses  for  extra 
carriages  were  to  lx-  paid  jointly.  A,  B  and  I)  met 
at  Palatine,  in  the  County  of  Montgomery,  and  the 
accounts  Ix-tween  the  parties  were  examined  and 
adjusted  by  K  at  their  request,  who  found  a  balance 
due  from  I)  and  R  to  B  and  C  of  $144,  for  moneys 
received  at  Allmny.  It  appearing  that  I)  and  E, 
iH'ing  jointly  concerned  in  running  their  part  of  the 


A  contract  Micer.n  carrier*  operating  connecting 
routr*,  to  carry  goo<ls  and  passengers  over  the  en- 
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line,  and  generally  understood  to  be  partners,  E 
was  held  to  be  jointly  chargeable  for  the  money  re- 
ceived by  D,  and  for  his  acts ;  and  that  an  action 
for  money  bad  and  received  would  lie  in  the  May- 
or's Court  in  the  City  of  Albany,  at  the  suit  of  B 
and  C  against  L>  and  E,  to  recover  the  balance  so 
stated  to  be  due,  by  the  agent  employed  to  adjust 
the  accounts,  there  being  no  such  partnership  ex- 
isting between  the  five  persons  concerned,  as  would 
prevent  such  a  suit. 

IN  ERROR,  from  the  Mayor's  Court  of  the 
City  of  Albany. 

Baker  and  Swan  brought  an  action  of 
assvmpttit  against  the  plaintiffs  in  error, 
in  the  court  below.  The  declaration  con- 
tained two  counts,  one  for  money  had  and 
received  to  the  use  of  the  plaintiffs,  and  the 
other  on  an  imimul  compulansent.  Plea,  non 
axsumjmt.  It  appeared  that  the  plaintiffs  and 
defendants  and  one  Joshua  Ostrom,  having 
run  a  line  of  stages  from  Albany  to  Utica, 
there  was  an  unsettled  account  between  them. 
In  January,  1811,  a  person  was  requested  by 
Baker  and  Cheesebrough  to  make  a  settle- 
ment of  the  accounts  ;  and  he  went  to  Pala- 
tine, in  the  County  of  Montgomery,  for  that 
purpose,  and  Ostrom  was  present  at  the  set- 
tlement. It  appeared  that  Ostrom  was  to  re- 
ceive the  money  earned  by  the  western  part 
of  the  line  of  stages,  and  the  plaintiffs  and  de- 
fendants the  money  earned  by  the  eastern 
3O8*]  part ;  and  that,  on  an  *examination  of 
the  accounts  and  vouchers,  it  appeared  that 
the  plaintiffs  had  received  less  than  their  pro- 
portion, and  the  defendants  so  much  more 
than  their  share  ;  and  upon  a  just  distribu- 
tion of  the  moneys  received,  there  was  a  bal- 
ance of  one  hundred  and  forty-four  dollars  due 
from  the  defendants  to  the  plaintiffs.  Ostrom 
consented  to  the  statement  of  the  balance,  and 
that  it  should  be  paid  to  the  plaintiffs  ;  and  it 
appeared  that  that  sum  had  been  received  by 
the  defendants  in  the  City  of  Albany.  The 
witness  testified  that  Wetmore  and  Cheese- 
brough were  jointly  concerned  in  running 
their  part  of  the  line  of  stages,  and  it  was  gen- 
erally understood  that  there  was  a  partnership 
between  them.  When  the  adjustment  of  the 
accounts  was  made,  he  did  not  hear  any  ex- 

Eress  promise  by  the  defendants  to  pay  the 
alance  so  found  ;  but  he  was  requested  by 
Cheesebrough  to  adjust  the  accounts.      Wet- 
more  was  absent. 

It  was  proved  that  the  plaintiffs  were  to  run 
one  part  of  this  line  from  Albany  to  Utica.  the 
defendants  another  part,  and  Ostrom  another 
part  ;  each  party  to  find  his  own  horses  and 
carriages,  at  his  own  expense,  aud  bear  all 
losses,  except  extra  expense  for  extra  carriages, 
which  were  to  be  borne  by  all  the  parties 
jointly.  It  was  also  proved  that  after  the  ad- 
justment of  the  accounts  at  Palatine.  Cheese- 
brough said  that  he  expected  to  pay  the 
plaintiffs  their  proportion  of  all  that  was  re- 
ceived. 


The  defendants  below  then  produced  the 
arlicles  of  agreement  between  Ostrom,  of  the 
one  part,  and  Wetmore  and  Cheesebrough  and 
Baker  and  Swan,  of  the  other  part ;  by  which 
the  parties  of  the  first  part  agreed  with  Ostrom 
to  run  a  line  of  stages  from  Albany  to  Sche- 
nectady,  and  thence  to  Palatine  ;  and  Ostrom 
agreed  to  run  a  line  from  Utica,  to  meet  the 
other  at  Palatine.  The  agreement  was  dated 
the  17th  of  September,  1810,  and  was  to  be  in 
force  for  five  years.  The  defendants  proved 
that  the  line  of  stages  in  question  was  run 
under  that  agreement,  and  that  the  settlement 
which  had  been  proved  arose  out  of  it_ 
Cheesebrough  did  not  sign  the  agreement ; 
and  the  defendants'  counsel  insisted  that  the 
acts  and  confessions  of  Cheesebrough  could 
not  bind  or  prejudice  Wetmore,  and  that  all 
the  authority  of  the  person  who  adjusted  the 
accounts  was  derived  from  Cheesebrough,  so- 
that  W'etmore  could  not  be  bound  or  conclud- 
ed by  the  acts  of  such  an  agent ;  that  the 
agreement  being  the  basis  of  the  settlement, 
no  action  would  lie  for  a  balance  of  accounts, 
unless  there  was  an  express  promise  to  pay  ; 
and  that,  on  the  second  count,  the  in&imul 
compntassent  being  the  foundation  of  the  as- 
sumpifit,\l  should  have  been  made*with-[*3OS> 
in  the  jurisdiction  of  the  Mayor's  Court  ;  that 
the  sealed  instrument,  being  the  basis  of  the 
action,  ought  to  have  been  set  forth  in  the 
plaintiff's  declaration  ;  and  that  an  action  of 
azstimpitif  would  not  lie  to  recover  the  balance 
which  might  be  found  due  on  a  settlement  of 
accounts  between  the  parties.  The  court  be- 
low charged  the  jury  that  the  plaintiffs  were 
entitled  to  recover,  and  the  jury  found  a  ver- 
dict accordingly.  The  defendants'  counsel 
tendered  a  bill  of  exceptions  to  the  opinion  of 
the  court  below,  on  which  the  writ  of  error 
was  brought  to  this  court. 

Mr.  Chnmplin  for  the  plaintiffs  in  error. 

Mr.  Lush,  contra. 

Per  Cicriam.  This  was  an  action  for  money 
had  and  received,  and  as  the  money  was  re- 
ceived in  the  City  of  Albany,  there  cannot  be 
a  doubt  but  that  the  Mayor's  Court  had  juris- 
diction of  the  cause  of  action,  which  was  the 
money  so  received.  Here  was,  in  some  respects, 
a  joint  concern  between  the  plaintiffs  and  de- 
fendants and  Ostrom,  but  each  party  was  to 
have  his  separate  portion  of  the  road,  and  to- 
furnish  his  own  team,  at  his  own  risk  and  ex- 
pense. The  partnership  between  Ihe  two  de- 
fendants below  was  sufficiently  proved  to- 
charge  them  jointly  with  the  moneys  received, 
and  to  charge  one  with  the  acts  of  the  other  ; 
and,  as  here  was  a  liquidation  of  accounts, 
and  a  settlement,  and  the  balance  struck  by  a 
common  agent  of  all  the  parties,  and  the  sum 
of  one  hundred  and  forty-four  dollars  found 
to  be  specially  due  from  the  defendants  to  the 
plaintiffs  below,  the  law  raised  an  implied 


tire  line  and  divide  the  proceeds,  is  not  a  partnership. 
Merrick  v.  Gordon,  20  N*.  Y.,  93;  Briggs  v.  Vander- 
bilt,  19  Barb.,  222:  Mohawk  R'y.  Co.  v.  Niles,  3  Hill, 
162;  Bonsteel  v.  Vanderbilt,  21  Barb.,  26 ;  Darling  v. 
Boston,  &c.,  R'y.  Co.,  11  Allen,  296. 

The  app<jintrnent  by  such  carriers  of  common 
agents  does  not  of  itself  constitute  them  partners. 
Ellsworth  v.  Tartt,  26  Ala.,  733. 

A  *'  pooling  "  arrangement  beticeen  carriers  operat- 
ing connecting  lines  does  not  of  itself  constitute  a 
partnership.  Fay  v.  Davidson,  13  Minn.,  523.  But 
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see  Champion  v.  Bostwick,  18  Wend.,  175:  S.  C.,  11 
Wend..  571. 

Under  some  circumstances  such  carriers  are  liable 
to  third  parties  as  partners,  e.  g.,  where  they  form  a 
continuous  line,  and  contract  to  carry  through  at 
an  agreed  price  which  is  paid  in  one  sum.  Slocum 
et.  al.  v.  Fairchild,  7  Hill,  292 ;  Wyman  v.  C.  &  A. 
Co.,  4  Mo.  App.,  35.  See,  also.  Cobb  v.  Abbott,  14 
Pick.,  289;  Dwightv.  Brewster,  1  Pick.,  50;  Weed 
v.  8.  &  S.  R'y.  Co.,  19  Wend.,  534 :  Champion  v. 
Bostwick,  18  Wend.,  175;  S.  C.,  11  Wend.,  571. 
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assumpsit  in  them  to  pay  it.  There  was  no 
pastnership  existing  between  all  the  five  per- 
sons concerned  in  running  the  stage,  so  as  to 
interfere  with  this  suit.  The  covenant  intro- 
duced by  the  defendants  below  had  nothing  to 
do  with  this  case.  It  only  went  to  prove  that 
the  parties  had  agreed  with  each  other  to  run 
a  stage  from  Albany  to  Utica,  but  with  dis- 
tinct and  separate  interests  and  rights.  Each 
party  had  his  distinct  share  of  the  road.  The 
judgment  below  ought,  therefore,  to  be  af- 
firmed. 

Judgment  affirmed. 

Cited  in-18  Wend.,  182;  6  Barb.,  541 ;  1  Hall,  187  ; 
5  Peters,  568. 


31O*]  *  JOHNSON  v.  WEED  ET  AL. 

PromiKHory  Note  of  Third  Party — Not  Payment 
of  Debt  without  Special  Ar/reement — Receipt 
in  Full. 

A  promissory  note  of  a  third  person,  taken  for 
goods  sold  and  delivered,  is  no  payment,  unless  the 
vendor  specially  agrees  to  take  it  absolutely  as  pay- 
ment. And  where  a  note  was  taken  in  payment, 
and  a  receipt  in  full  jfiven  by  the  vendor,  it  was 
held,  that  it  was  a  question  of  fact  for  the  jury  to  de- 
cide, under  all  the  circumstances,  whether  there 
was  such  a  special  agreement  or  not. 

And  where  there  was  evidence  on  both  sides,  and 
the  jury  found  for  the  plaintiff,  the  court  refused 
to  set  aside  the  verdict. 

Citations- 2  Ld.  Raym.,  929,  930;  1  Salk.,  124:  7  T. 
R.,  66 ;  3  Johns.  Cas.,  72;  6  Cranch,  264. 

THIS  was  an  action  of  atxumpsit  for  goods 
sold  and  delivered.     The  cause  was  tried 
at  the  New  York  sittings,  in  June,  1812,  be- 
fore Mr.  Chief  Justice  Kent.     The  sale  and  de- 
livery of    the    goods    were  admitted.       The 
defendants    proved    a    conversation  between 
Walter  Weed,  one  of  the  defendants,  and  the 
plaintiff,  from  which,  the  witness  testified,  he 
understood  the  goods  were  to  be  paid  for  in 
cash  ;  but  it  was  agreed  between  the  parties, 
that  the  plaintiff  should  take  the  note  of  John 
Townsend,  payable  in  sixty  days,  and  that  the 
discount  on  the  amount  for  that  time  should 
be  added.     The  plaintiff  agreed  to  take  the  j 
note  in  payment,  and  declared  himself  per- 1 
fectly  satisfied  with  it,  and  said  that  Townsend 
was  as  good  as  any  man  in  New  York  ;  and 
from  all  that  was  said,  the  witness  understood 
that  the  note  was  to  be  an  absolute  payment  I 
for  the  goods.      The  note  of  Townsend  was  \ 
dated  the  21st  November,  1807,  for  six  hundred  , 
and  forty-seven  dollars,  payable  to  the  plaint- ! 
iff,  or  order,  sixty  days  after  date.     Townsend 
stopped  payment  on  the  28th  December,  before 
the  note  was  due,  and  was  discharged  under 
the  Insolvent  Act,  passed  the  3d  April,  1811,  j 
without  having  paid  the  note. 

The  plaintiff  proved  that  Walter  Weed  came  i 
to  his  house,  on  the  evening  of  the  21st  No- ! 
vember,  1811,  and  produced  the  note  of  Town-  j 
send  to  the  plaintiff,  who  observed  that  it  j 
ought  to  have  been  made  payable  to,  and  in-  i 


NOTE.— /'romteaor//  note—  When  pnumcnt  of  -\irrrr- 
drnt  (trlit.  See  Herring  v.  Smi^er,  3  Johns.  Cos.,  71 : 
Murray  v.  Oouverneur,  2  Johns.  Cas.,  438,  and  note*. 
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dorsed  by,  the  defendants.  Weed  said  it  was 
late  in  the  evening,  and  his  vessel  was  ready  to 
go  to  Albany,  and  that  it  would  make  no  dif- 
ference. The  plaintiff  then  took  the  note,  and 
gave  the  defendants  a  bill  of  the  goods,  and  a 
receipt  in  full,  at  the  bottom. 

The  judge  charged  the  jury,  that  unless  the 
plaintiff  agreed  to  receive  the  note  as  payment, 
and  to  run  the  risk  of  its  being  paid,  the  mere 
taking  the  note  would  not  amount  to  a  pay- 
ment, if,  before  the  note  became  payable,  it 
turned  out  to  be  of  no  value,  and  the'plaintiff 
might  resort  to  his  original  demand  ;  and  that, 
whether  the  plaintiff  did  or  did  not  take  the 
note  in  question,  under  such  an  agreement, 
was  a  matter  of  fact  for  the  jury  to  find.  The 
jury  found  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  goods  sold  and  delivered. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

*Mr.  Foot  for  the  defendants.  [*3 1 1 

Mr.  Parker,  contra. 

Per  Curiam.  If  it  was  a  part  of  the  origi- 
nal agreement  between  the  parties  that  the 
plaintiff  should  take  Townsend's  note,  in  full 
satisfaction  of  the  goods  sold,  so  that  he,  and 
not  the  defendants,  should  run  the  risk  of  the 
note,  then,  undoubtedly,  the  plaintiff  has  no 
right  of  action.  But  the  fact,  whether  such 
was  or  was  not  the  agreement,  was  submitted 
to  the  jury,  and  they  have  decidedxin  favor  of 
the  plaintiff.  The  books  all  agree  that  there 
must  be  a  clear  and  special  agreement  that  the 
vendor  shall  take  the  paper  absolutely  as  pay- 
ment, or  it  will  be  no  payment,  if  it  afterwards 
turns  out  to  be  of  no  value.  (2  Ld.  Raym., 
929.  930  ;  1  Salk.,  124  ;  7  Term  Rep.,  66  ;  3 
Johns.  Cas.",  72  ;  6  Cranch.  264.)  And  this 
rule,  requiring  such  a  special  agreement, 
ought  to  be  adhered  to,  for  it  is  well  calculat- 
ed to  prevent  fraud  and  support  justice.  Was 
the  evidence  of  the  agreement  in  this  case  so 
clear  as  to  call  upon  the  court  to  set  aside  the 
verdict  ?  One  witness  understood  the  agree- 
ment in  that  light  ;  yet,  when  the  note  was  of- 
fered in  payment,  the  plaintiff  said  it  ought  to 
have  been  indorsed  by  the  defendants,  and  the 
defendants  did  not  then  urge  the  alleged  agree- 
ment that  they  were  to  take  no  risk  of  the 
note,  but  removed  the  objection  of  the  plaint- 
iff, by  saying  that  it  would  make  no  difference. 
The  terms  of  the  receipt  are  not  decisive.  It 
might  still  have  been  understood,  consistently 
with  the  words  of  it,  that  the  note  was  received 
in  full,  under  the  usual  condition  of  its  being 
a  good  note  ;  and  besides,  receipts  have  always 
been  held  open  to  explanation. 

Upon  the  whole,  there  was  evidence  on  both 
sides,  and  as  the  justice  of  the  case  is  as  much, 
if  not  more,  with  the  plaintiff  than  the  defend- 
ants, the  court  cannot  interfere. 

Mi >t ion  denied. 

Limited    11  Johns.,  412. 

Cited  in  11  Johns.,  520;  1  Cow.,. 'MO,  380  :  3  Wend., 
82;  ft  Wend.,  493 ;  11  Wend.,  16;  13  WVnd.,  112;  14 
Wend..  118;  16  Wend..  471  :  21  Wend.,  453;  2  Kdw., 
4!«;  3N.  V.,  170;  6  liarb.,  463;  8  linrli.,  207  ;  12  Hard.. 
213:  53  Itarb..  IH5  ;  36  How.  Fr.,  .V23;  7  Abli.  1'r..  260 ; 
3  I los..  505;  5  Kol>.,  51K);  1  Siuul..  H6 ;  3  K.  1).  Smith, 
57:  3  lliink.  KI-R.,  141;  13  Plank.  Ki-jr..  45!i.  461 :  4 
Wash.,  274  ;  H<>ini>..  433  ;  4  Mason.  343  :  4  Mel/ran,  130; 
1  Snwy.,  53;  47  Wig..  031. 
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3  1  2*]  *JACKSON,  ex  dem.  ROGERS  ET  AL.  , 
POTTER. 

Will  —  Lands  Acquired  Subsequent  to  Publication 
of  Will  —  Republication  —  What  Insufficient. 

A  devise  of  lands  will  not  puss  lands  acquired 
subsequently  to<he  execution  and  publication  of 
tbe  will.  And  a  republication  of  a  will,  so  as  to  ef- 
fect the  after-acquired  lands,  must  be  made  with  the 
same  solemnities  as  the  execution  of  the  original 
will. 

Where  a  person  made  a  will  in  1805,  devising  all 
his  estate,  and  afterwards  became  seised  of  other 
lands,  and  in  his  last  sickness,  in  1810,  declared  that 
he  had  made  a  disposition  of  all  his  estate  by  a  will 
which  he  had  deposited  with  S.,  and  that  he  did  not 
wish  to  alter  it,  except  to  add  another  executor  ; 
this  was  held  not  to  amount  to  a  republieation  of 
the  will,  so  as  to  pass  the  after-acquired  lands. 

Citations—  1  Laws,  178  ;  1  Saund.,  277,  n.  4. 


was  an  action  of  ejectment  for  one 
-L  hundred  acres  of  land,  in  the  town  of 
Moreau,  in  the  County  of  Saratoga.  The  facts 
in  tlit'  case  were  as  follows  :  James  Rogers, 
in  his  lifetime,  was  seised  in  fee  of  the  prem- 
ises in  question,  and  died  so  seised,  the  3d  No- 
vember. 1810.  leaving  two  of  the  lessors  his 
heirs-at-law,  by  Elizabeth  Rogers,  the  other 
lessor.  On  the  19th  October,  1805,  he  made 
his  will,  which  was  duly  executed,  in  which, 
after  devising  several  farms,  there  were  the 
following  clauses:  "Sixthly,  I  give,  devise, 
and  bequeath,  unto  my  son,  the  said  Walter, 
the  natural  son  of  the  said  Elizabeth,  other- 
wise Betsey  Arthur,  and  unto  my  son  Charles, 
the  natural  son  of  my  said  wife,  born  before 
wedlock,  and  to  their  several  and  respective 
heirs  and  assigns,  the  rest,  residue,  and  re- 
mainder, of  all  my  real  estate,  whatsoever  and 
wheresoever  the  same  may  be,  to  be  equally 
divided  between  them,  share  and  share  alike: 
and  I  do  further  give  and  bequeath  unto 
the  said  Walter,  Charles,  and  Abby,  and 
to  their  respective  heirs  and  assigns,  all 
the  rest  and  residue  of  my  personal  estate 
of  what  nature  or  kind  soever,  provided  I 
should  die  leaving  no  other  child  or  children; 
but  in  case  I  should  die  leaving  another  child 
or  children,  then,  and  in  such  case,  the  said 
rest,  residue,  and  remainder  of  such  personal 
estate,  I  give  and  bequeath  unto  the  said  Wal- 
ter, Charles,  and  Abby,  and  such  other  child 
or  children,  and  to  their  respective  heirs  and 
assigns,  in  each  case,  to  be  equally  divided  be- 
tween them,  share  and  share  alike.  '  The  tes- 
tator did  not  own  the  premises  at  the  time  of 
making  his  will  ;  but  acquired  the  same  after- 
wards. After  he  became  seised  of  the  prem- 
ises in  question,  he  inclosed  the  said  will  in  a 
letter  to  Susannah  Case,  in  the  following  words: 
"Mrs.  Case,  inclosed  is  my  will,  which  you 
are  requested  to  keep,  and,  when  it  becomes 
proper  to  open  the  same,  it  must  be  done  in 
the  presence  of  two  of  the  executors,  and 
eight  other  persons.  James  Rogers."  The 
letter,  with  the  will,  was  delivered  to  Mrs. 
Case,  who  gave  the  testator  a  receipt  signed 
and  sealed  by  her.  The  letter  inclosing  the 
will  was  not  attested  by  any  witness.  After 
acquiring  the  premises,  the  testator  said  to  one 
of  the  executors,  named  in  the  will,  "I  have 
made  my  will  and  deposited  it  with  Susannah 
Case,  and  have  appointed  you  one  of  my  ex- 
•313*]  ecutors,  and  wish  you  to  accept  *the 
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trust.  You  will  find,  inclosed  in  the  will,  a 
memorandum  in  writing,  directing  the  man- 
ner of  proceeding ;"  which  memorandum  was 
made  at  the  time  the  will  bears  date.  After 
acquiring  the  premises,  the  testator,  also,  in 
his  last  sickness,  on  the  2d  November,  1810, 
said  that  he  had  made  a  disposition  of  all  his 
estate,  by  will,  and  had  deposited  the  will 
with  Susannah  Case,  inclosing  a  memorandum 
directing  her  how  to  proceed,  which  was  the 
same  as  above  stated.  He  also  said  that  all 
the  alteration  he  wished  to  make  in  the  will 
was  to  appoint  another  executor,  and  wished 
B.  J.  Clark  to  be  the  person. 

Mr.  II.  Bleecker,  for  the  plaintiff,  contended. 
1.  That  the  premises  in  question  being  acquired 
subsequent  to  the  execution  of  the  will,  did 
not  pass  by  it  (Jackson  v.  Holloiray,  1  Johns. 
Rep.,  394;  1  Saund.,  277.  n.  4  ;  Peake's  Ev., 
384,  413  ;  2  Woodeson,  366,  367).  2.  That  the 
facts  stated  in  the  case  did  not  amount  to  a  re- 
publication.  And  a  revocation  or  a  republi- 
cation must  be  attended  with  the  same  solem- 
nities as  the  execution  of  the  will  itself.  The 
statute  relative  to  wills  is  express  on  the  sub- 
ject. (Laws,  Vol.  I.,  p.  178,  sess.  24,  ch.  9 
sec.  3,  which  is  the  same  as  sec.  6,  29  Car.  II., 
ch.  3.) 

Mr.  Skinner,  contra,  contended  that  by  the 
common  law  the  facts  stated  in  the  case 
amounted  to  a  republication.  Then  does  the 
statute  alter  the  common  law  in  this.respect  ? 
The  statute  applies  to  alterations  of  a  will, 
not  to  a  republication  ;  and  the  case  of  Jack- 
son v.  HoUoway  was  that  of  an  alteration. 
The  statute,  no  doubt,  intended  to  prevent  any 
implied  revocations  and  alterations,  and  to  ex- 
clude parol  evidence  of  such  revocations  or  al- 
terations. There  was  no  actual  alteration  of 
the  will  in  this  case.  The  parol  proof  would 
not  infringe  or  militate  against  any  salutary 
object  of  the  statute,  but  is  consistent  with 
the  intent  of  the  statute,  and  of  the  will. 
There  is  great  confusion  and  contradiction  in 
the  English  decisions  on  this  subject.  This 
court  has  not  decided  the  point,  and  is  now 
free  to  settle  it,  on  principle,  unshackled  by 
the  authority  of  English  adjudications. 

Before  the  statute  of  frauds,  it  was  necessary 
that  a  will  should  be  in  writing,  to  pass  lands. 
The  admission  of  a  republication,  or  of  parol 
evidence,  to  show  that  the  testator  meant  to 
pass  the  after-acquired  land,  is  merely  to  rebut 
the  legal  presumption  that  he  intended  only  to 
pass  the  lands  possessed  by  him  at  the  time  of 
making  his  will  ;  and  parol  evidence  is  always 
admissible  to  rebut  an  equity,  or  repel  a  legal 
presumption.  (Brady  v.  Cubitt,  Doug.,  39; 
Skin.,  227;  2  W.  Bl.,  522;  1  Lord  Raym., 
144.)  Since  the  statute  of  frauds,  parol  evi- 
dence has  been  admitted  to  rebut  a  parol  revo- 
cation, or  circumstances  amounting  to  a  revo- 
cation. An  implied  revocation  *has  [*314 
been  put  on  the  ground  of  "a  tacit  condition, 
annexed  to  the  will  when  made,  that  it  should 
not  take  effect  if  there  should  be  a  total  change 
in  the  situation  of  the  testator's  family."  (5 
Term  Rep.,  49,  58,  Doe  v.  Lancashire  ;  2  East, 
530,  540,  Kennelel  v.  Scrafton.)  The  parol 
evidence  or  republication  in  this  case  operates 
to  give  the  will  effect. 

Per  Curiam.     The  law  is  too  well-settled  to 
JOHNS.  REP.,  9. 
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be  now  questioned,  that  a  devise  of  lands  will 
not  operate  upon  lands  purchased  after  the 
execution  and  publication  of  the  will,  unless, 
.subsequent  to  such  purchase  or  seisin,  the  de- 
visor republish  his  will,  with  the  requisite 
solemnities.  And  it  is  equally  well  settled  that 
the  republication  of  the  will,  so  as  to  affect  the 
after-acquired  lands,  must  be  made  with  like 
solemnity  as  the  execution  of  the  original  will. 
The  statute  (Laws,  Vol.  I.,  p.  178)  says,  that 
no  such  will  shall  be  revoked,  or  altered, 
but  by  another  writing,  executed  in  like  man- 
ner, or  by  destroying  it.  Here  was  no  such 
republication,  nor  does  the  case  come  within 
any  of  the  decisions  relative  to  constructive 
revocations  in  law.  (See  1  Saund.,  277,  note  4.) 

Judgment  for  the  plaintiff. 

Cited  in— 20  Wend.,  480 ;  5  N.  Y.,  311 ;  33  N.  Y.,  563 : 
77  N.  Y.,  376;  11  Barb.,  334;  19  Barb.,  502 ;  56  How. 
Pr.,  139;  1  Redf.,  454. 


SPENCER  v.  SOUTHWICK. 

Pleading  —  Argumentative  Plea  is  Good  on  Gen- 
eral Demurrer. 

An  argumentative  plea  is  good  on  a  general  de- 
murrer. Certainty  to  a  common  intent  is  sufficient 
in  a  special  plea  ;  and  this  certainty  is  what,  on  a 
fair  and  reasonable  construction,  may  be  called  cer- 
tain, without  recurring  to  possible  facts. 

Citations—  Com.  Dig.,  tit.  Pleader,  E,3;  Bac.  Abr., 
tit.  Pleading,  1,  5,  note  ;  Doug.,  159;  2  H.  BL,  530. 


was  an  action  for  a  libel,  published  by 
J-  the  defendant  in  the  Albany  Register.  The 
libelous  publication,  which  was  set  forth  in  the 
declaration,  with  the  requisite  innuendoes,  was 
as  follows:  "His  (meaning  the  editor  of  a 
certain  newspaper  called  the  Albany  Republi- 
can) assurance  that  a  considerable  portion  of 
his  paper  shall  be  devoted  to  the  support  of  re- 
ligion, «fec.,  excites  in  my  mind  strong  suspi- 
cions. I  beg  it  may  be  remembered  that  by 
hypocritical  cants  of  this  description,  Judge 
Spencer,  and  his  associates,  effected  the  incor- 
poration of  the  Manhattan  Bank,  in  which  the 
Judge's  share  of  the  profits  was  several  thou- 
sand dollars.  With  this  knowledge  of  the 
policy  of  the  Judge,  I  cannot  but  believe  that 
this  assurance  is  calculated  to  deceive  and  im- 
pose upon  mankind.  It  is  a  fact  of  public 
notoriety,  that  when  the  Manhattan  bill  passed 
the  Senate,  Judge  Spencer  claimed  to  be  a 
distinguished  member  of  that  body.  The  pre- 
amble of  the  bill  stated,  that  '  whereas  by  the 
blessing  of  God,  the  introduction  of  pure"  and 
315*]  *wholesome  water  into  the  city  of 
New  York,'  &c.  The  deception  succeeded, 
and  not  more  than  ten  members  of  the  Legisla- 
ture knew  that  the  bill  contained  a  clause  that 
would  authorize  the  company  to  carry  on  the 
banKing  business.  It  is  not  a  little  extraordi- 
nary that  a  similar  hypocritical  pretense  should 
be  resorted  to  for  the  purpose  of  giving  cur- 
rency to  a  newspaper.  It  is,  to  my  mind,  con- 
clusive evidence  that  this  artful,  deceptive 
prospectus  has  a  clear  right  to  claim  Judge 
Spencer  for  its  legitimate  father  ;  whether 
this  attempt  at  deception  will  succeed  as  well 
as  that  in  relation  to  the  Manhattan  Hank,  re- 
mains yet  to  be  determined.  Of  one  thing  I 
JOHNS.  HKP.,  9. 


am  certain;  it  will  not  put  so  much  money  into 
the  Judge's  pocket.  Thus  much  for  the  pros- 
pectus. " 

The  defendant  pleaded  in  bar,  that  before 
writing,  printing  and  publishing  the  alleged 
libel,  to  wit,  on  the  2d  of  April,  1798,  theplamt- 
iff  was  one  of  the  Senators  from  the  middle 
district  in  this  State  ;  and  that  an  act  of  incor- 
poration was  passed  by  the  Legislature,  enti- 
tled, "An  Act  for  the  Supplying  the  City  of 
New  York  with  Pure  and  Wholesome  Water;" 
the  preamble  to  which  law,  and  the  first  sec- 
tion thereof  were  in  the  words  following  (setting 
forth  the  preamble  and  first  section),  and  which 
law  also  contained  the  following  clause  :  "8. 
And  be  it  further  enacted,  That  it  shall  and 
may  be  lawful  for  the  said  company  to  employ 
all  such  surplus  capital  as  may  belong,  or  ac- 
crue to  the  said  company,  in  the  purchase  of 
public  or  other  stocks,  or  in  any  moneyed 
transactions,  or  operations,  not  inconsistent 
with  the  Constitution  and  laws  of  this  State,  or 
of  the  United  States,  for  the  sole  benefit  of  the 
said  company." 

And  the  defendant  averred  that  «t  the  time 
of  passing  the  said  law,  to  wit,  on  the  1st  of 
April,  &c.,  the  plaintiff,  as  one  of  the  Senators 
of  the  middle  district,  advocated  and  supported 
the  same,  well  knowing,  at  the  same  time,  that 
the  said  law  contained  a  clause  to  authorize 
the  said  company  to  establish  a  bank,  and  to 
carry  on  banking  business  ;  and  the  defendant 
further  averred,  that  at  the  time  the  said  law 
passed,  but  a  very  small  portion  of  the  mem- 
bers of  the  Legislature,  to  wit,  not  more  than 
ten,  knew  that  the  said  law  authorized  the  said 
company  to  establish  a  bank,  and  to  cany  on 
banking  business  ;  and  the  defendant  further 
averred  that  he  had  good  reason  to  believe  that 
the  plaintiff  well  knew  that  a  large  majority  of 
the  members  of  both  branches  of  the  Legisla- 
ture were  totally  ignorant  that  the  said  law 
authorized  the  said  company  to  establish  a 
bank,  and  to  carry  on  banking  *busi-  [*3 1  (J 
ness,  at  the  time  the  same  was  passed  as  afore- 
said, and  that  the  plaintiff  did  not,  in  a  public 
manner,  publish  and  make  known  to  the  mem- 
bers of  the  Senate  all  the  powers  granted  to 
the  aforesaid  company  by  the  said  law,  as  it 
was  his  bounden  duty,  as  Senator,  to  have 
done  ;  and  the  defendant  further  averred  that 
at  the  time  and  place,  &c.,  the  plaintiff  held 
i  and  was  owner  of  a  large  portion  of  the  stock 
,  created  by  the  said  law.  to  wit,  the  sum  of 
[  $5,000,  and  that  he  made  a  large  profit  there- 
on, to  wit,  the  sum  of  five  hundred  dollars,  all 
which  actings  and  doings  of  the  plaintiff,  etc., 
;  the  defendant  averred  were  hypocritical  and 
deceptive,  and  contrary  to  his  duty  as  one  of 
the  senators,  &c.,  and  which  the  defendant  is 
ready  to  verify,  &c. 

To  this  plea  the  plaintiff  demurred,  and  the 
;  defendant  joined  in  demurrer. 

.}ff>tKrK.  Parker  and  Skinner,  in  support  of  the 

demurrer,  contended  that  the   plea  was  argu- 

1  mentative,  and  by  way  of  rehearsal.     It  should 

j  have   stated    the   facts  in   positive  and   direct 

;  terms.     It  is   intended  as  a  bar  to  the  whole 

declaration,  and  it  does  not  meet  the  charge  of 

the  plaintiff.     (1  Saund.,  28,  n.  3  ;  1   Chilly's 

Plead..  510,  518,519.) 

If  a  member  of  the  Legislature  approves  of 
a  bill,  it  is  sufficient  for  him  to  vote  for  it.  He 
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is  not  bound  to  give  his  reasons,  or  to  explain 
his  understanding  or  construction  of  its  lan- 
guage and  meaning.  The  demurrer  admits 
only  what  Is  well  pleaded. 

Mr.  Foot,  contra,  insisted  that  by  the  de- 
murrer, not  only  the  facts,  but  all  reasonable 
and  fair  inferences  form  those  facts,  were 
admitted.  It  was  like  a  demurrer  to  evidence. 
(5  Johns.  Rep.,  28  ;  2  H.  Bl.,  205.)  It  was  not 
necessary  for  the  defendant,  in  his  justifica- 
tion, to  prove  the  facts  literally  true.  It  is 
enough  if  he  proves  them  substantially.  (7 
Johns.  Rep.,  264;  Croswellv.  Thomas,  1  Johns. 
Cases,  279.) 

KENT,  Ch.  J.  (absent,  SPENCER,  J.),  de- 
livered the  opinion  of  the  court : 

The  gist  of  the  libel  consists  in  charging  the 
plaintiff  with  hypocrisy,  and  a  want  of  fidelity 
in  his  trust,  as  a  Senator,  in  effecting  the  incor- 
poration of  the  Manhattan  Company,  in  which 
he  was  largely  and  profitably  interested.  The 
plea  in  justification  of  the  charge  states  that 
the  plaintiff  was  a  Senator  at  the  time  of  the 
passage  of  the  bill,  and  that  he  advocated  and 
supported  it,  and  was,  at  the  time,  largely  in- 
terested in  its  stock,  and  on  which  he  made  a 
great  profit ;  that  he  knew  that  the  bill  con- 
tained a  clause  giving  power  to  institute  a 
bank,  and  that  only  a  very  small  portion  of 
317*J  the  legislature,  not  exceeding  ten  in 
number,  knew  of  that  fact,  and  that  the  plaint- 
iff had  good  reasons  to  believe  that  he  well 
knew  that  a  large  majority  of  both  houses 
were  totally  ignorant  of  the  fact,  and  that  he 
did  not  disclose  and  make  it  known  to  the 
Senate.  To  this  plea  the  plaintiff  put  in  a 
general  demurrer,  and  the  question  is,  whether 
the  facts  in  the  plea  are  not  sufficiently  averred, 
and  whether  they  do  not  amount  to  an  answer  | 
to  the  whole  charge  contained  in  the  declara- 
tion. We  cannot  perceive  any  charge  in  the 
libel  to  which  the  plea  is  not  a  substantial 
answer,  provided  the  plaintiff's  knowledge 
that  the  Legislature  were  ignorant  of  a  bank- 
ing power  lurking  in  the  bill  be  sufficiently 
averred. 

That  knowledge  is  averred  only  by  way  of 
argument  and  inference,  and  not  directly,  and 
the  plea  would,  therefore,  have  been  bad  on  i 
special  demurrer.  A  plea  should  be  a  state- 
ment of  facts,  and  not  of  argument.  But  an 
argumentative  plea  is  good  on  general  de- 
murrer. (Com.  Dig.,  tit.  Pleader,"E,  3  ;  Bac. 
Abr.,  tit.  Pleading,  I. ,5,  \nnote.)  The  plaint- 
iff's knowledge,  in  this  case,  is  argumentative- 
ly  stated.  Certainty  to  a  common  intent  is 
sufficient  in  a  special  plea  ;  and  certainty  even 
to  a  certain  intent,  according  to  Mr.  Justice 
Buller,  means  that  which,  upon  a  fair  and  rea- 
sonable construction,  may  be  called  certain, 
without  recurring  to  possible  facts  ;  for  when 
words  are  used  which  will  bear  a  natural 
sense,  and  also  an  artificial  one,  or  one  to  be 
made  out  by  argument,  or  inference,  the 
natural  sense  shall  prevail.  (Buller,  J.,  in 
King  v.  Lyme,  Doug.,  159,  and  Dotation  v. 
Payne,  2  H.  Bl.,  530.)  It  is  possible  that  the 
plaintiff  might  have  had  good  reasons  to  be- 
lieve, and  yet  not  have  believed  ;  and  that  he 
might  have  had  good  reasons  to  believe  that 
he  well  knew,  and  not  have  well  known,  or 
even  imperfectly  known,  the  truth  before  him. 
780 


The  force  of  any  impression  to  be  made  upon 
the  mind,  from  the  operation  of  good  reasons 
to  be  presented  to  it,  will  undoubtedly  de- 
pend, in  some  degree,  upon  the  character  and 
discipline  of  that  mind,  and  the  existence  of 
passions  and  biases  which  may  impede  or 
facilitate  the  progress  of  truth.  But  I  cannot 
conceive  that  any  person  of  a  sound  and  intel- 
ligent understanding  can  have  good  reasons  to 
believe  that  he  well  knows  a  fact,  and  yet  not 
feel  and  act  under  the  influence  of  that  im- 
pression. To  a  common  intent,  and  upon  a 
reasonable  construction,  that  averment  charges 
the  plaintiff  with  knowledge  of  the  fact,  not, 
indeed,  directly,  but  argumentatively.  When 
a  man  has  good  reasons  to  believe  that  he  well 
knows  a  fact,  it  amounts  to  notice  of  the  fact 
sufficient  to  *charge  him  with  a  knowl-  [*3 1 8- 
edge  of  it,  and  to  hold  him  responsible,  not 
only  as  a  moral  agent,  but  in  law,  for  the  con- 
sequences of  such  knowledge. 

The  court  are,  accordingly,  of  opinion  that 
the  defendant  is  entitled  to  judgment,  with 
leave,  neverthless,  to  the  plaintiff  to  withdraw 
his  demurrer  and  reply,  on  the  usual  terms. 

Judgment  for  tfie  defendant. 

Reversed— 11  Johns.,  573. 

Cited  in-10  Johns.,  281 :  4  Barb.,  316 ;  16  Barb.,  170 ; 
12  How.  Pr.,  506 ;  3  Cranch,  C.  C.,  39 ;  40  N.  J.  L.,  56 ; 
42  N.  J.  L.,  294. 


JACKSON,  ex  dem.  SCHERMERHORN  ET  AL.  . 

v. 
MURCH. 

Cambridge  Patent — Construction  of— Location  of 
East  Line. 

To  ascertain  the  true  east  line  of  the  Cambridge 
patent,  the  sixth  course  in  that  patent  is  to  be  run 
to  the  most  westerly  corner  of  the  Walloomschack 
patent,  ascertained  by  running  two  courses  from 
the  house  of  Gerritt  Cornelius  Van  Ness,  and  the 
seventh  course  in  the  Cambridge  patent  must  be 
run  from  the  terminating1  point  of  the  sixth  course 
thus  ascertained,  north,  1,092  chains,  to  the  middle 
of  the  Batten  kill,  &c. 

THIS  was  an  action  of  ejectment,  for  the  re- 
covery of  eighty-eight  acres  of  land,  part 
of  lot  No.  4,  in  Schermerhorn's  patent.  The 
cause  was  tried  at  the  Washington  Circuit,  in 
1811.  An  exemplification  of  a  patent  to  Ryer 
Schermerhorn  and  others,  dated  the  llth  of 
May,  1762,  was  read  in  evidence.  The  tract 
of  land  granted  is  described  as  lying  east  of  a 
tract  of  land  granted  to  Isaac  Sawyer,  Edmund 
Wells,  and  others:  "Beginning  at  a  sweet 
maple  tree,  standing  by  the  side  of  an  inlet  of 
water,  near  Battenkill,  which  said  tree  wa& 
marked  for  the  northeast  corner  of  the  afore- 
said tract  granted  to  Isaac  Sawyer,  Edmund 
Wells,  and  others,  and  runs  from  the  said 
maple  tree  along  the  bounds  of  the  last-men- 
tioned tract,  south  seven  hundred  and  twenty 
chains,  then  easterly,"  &c. 

The  lessors  of  the  plaintiff  are  the  owners  of 
Schermerhorn's  patent,  and  the  defendant  i* 
part  owner  of  the  patent  granted  to  Isaac  Saw- 
yer and  others,  called  the  Cambridge  patent ; 
and  the  only  point  in  dispute  between  the  par- 
ties was  the  true  east  line  of  the  Cambridge- 
patent. 

In  a  deed  of  partition  among  the  patentees 
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of  Schermerhorn's  patent,  bearing  date  the  22d 
of  September,  1764,  lot  No.l,  in  the  subdivision 
of  the  tract,  is  described  as  "beginning  at  a 
certain  marked  maple  tree,  standing  on  the 
side  of  an  inlet  of  water,  in  the  northeast  cor- 
ner of  land  granted  to  Isaac  Sawyer  and 
others,  and  running  thence  south  ninety  two 
chains  and  fifty  links  east,"  &c.  Lot  No.  4  is 
described  as  commencing  at  the  southeast  cor- 
ner of  lot  No.  3,  which  is  described  as  being 
on  the  west  line,  or  first  corner  of  the  Scher- 
merhorn  patent. 

James  Mallery,  a  surveyor,  testified  that  he 
run  the  west  line  of  lot  No.  4,  and  that  he 
commenced  his  survey  at  a  tree  corresponding 
319*]  *with  a  tree  described  in  Schermer- 
horn's patent,  as  the  place  of  beginning,  and 
traced  the  west  liu«  of  that  patent  to  the  south- 
west corner  of  lot  No.  4  ;  that  he  allowed  for 
the  variation  of  the  compass,  and  run  his 
course  south  one  degree  eighteen  minutes  east ; 
from  the  maple  tree  he  run  south  three  hun- 
dred and  five  chains,  and  a  fence  corresponded 
with  the  line  he  so  run,  for  the  distance  of 
sixty  chains  ;  thence  he  run  to  the  end  of  the 
three  hundred  and  five  chains  through  cleared 
fields,  and  found  no  line  ;  he  found  a  marked 
tree  two  chains  east  of  the  line  run  by  him, 
and  on  boxing  it  he  found  the  mark  to  be 
forty-six  or  forty-seven  years  old  ;  that  on  run- 
ning the  south  and  north  lines  of  lot  No.  4 
he  found  marked  trees,  corresponding  at 
right  angles  with  the  south  line  as  run  by 
him. 

The  defendant  produced  an  exemplification 
of  a  patent,  called  the  Walloomschack  patent, 
the  boundaries  of  which  were  described  as 
"  beginning  at  a  certain  marked  tree,  which  is 
one  hundred  and  forty-seven  chains  distant 
from  the  late  dwelling-house  of  Gerrit  Cor- 
nelius Van  Ness,  measured  en  a  line  running 
south  seventy-five  degrees  east  from  the  south- 
east corner  of  the  said  bound  to  the  said  tree  ; 
thence  north  thirteen  degrees,  thirty  minutes, 
west  ninety  chains  and  forty  links,"  &c. 

An  exemplification  of  the  Cambridge  patent, 
dated  the  23d  of  July,  1761,  to  Isaac  Sawyer 
and  others,  was  introduced,  the  boundaries  of 
which  were  thus  described:  "  Beginning  at 
a  large  water  maple  tree  marked  with  a  turtle, 
standing  one  hundred  and  twenty  chains, 
measured  on  a  course  north  twelve  degrees 
east  distant  from  the  southeast  corner  of  cer- 
tain lands  grantetl  to  Peter  Schuyler  and 
others,  commonly  called  the  Saratoga  patent, 
and  ten  chains  to  the  southward  of  a  place 
where  a  line  running  north  twelve  degrees 
east  from  the  said  maple  tree  crosses  a  creek 
called  Pohquampeack,  and  this  tract  runs 
from  the  said  maple  tree  north  sixty-seven  de- 
grees east  two  hundred  and  ninety  chains ; 
eighty-seven  degrees  cast  seventy-two  chains  ; 
then  south  seventy-four  degrees  east  one  him 
dred  and  sixteen  chains;  then  south  fifty- 
seven  degrees  east  one  hundred  and  thirty- 
eight  chains;  then  south  forty-six  degrees, 
thirty  minutes,  oast  eighty-eight  chains;  then 
south  thirteen  degrees  east  one  hundred  and 
seventy  chains,  to  the  most  westerly  corner  of 
a  certain  tract  of  land  called  Walloornsclmck, 
granted  to  Edward  Collins  and  others;  then 
north  1,092  chains  to  the  middle  of  Hattcnkill; 
then  westerly  down  the  stream ;  and  then 
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southerly,  along  the  Saratoga  patent,  to  the 
place  of  beginning." 

George  Webster,  a  witness  for  the  defend- 
ant, testified  that  he  was  a  surveyor,  and  that 
last  summer  he  run  the  east  line  of  the  Cam- 
bridge patent.  He  commenced  at  the  south- 
east corner  of  the  house  mentioned  in  the 
Walloomschack  patent,  and  run  the  two  first 
*courses  and  distances  as  specified  in  [*32O 
that  patent ;  that,  assuming  the  termination  of 
the  second  course  as  the  most  westerly  corner 
of  the  Walloomschack  patent,  he  run  a  course 
thence  north  (allowing  one  degree,  thirty  min- 
utes, variation)  until  he  passed  lot  No.  4,  of 
Schermerhorn's  patent ;  that  the  line  run  by 
Mallery,  as  the  west  line  of  lot  No.  4,  was 
twenty-four  chains  west  of  the  line  run  by 
him  as  the  east  line  of  the  Cambridge  patent. 

On  his  cross-examination,  he  said  that  the 
point  assumed  by  him  as  the  most  westerly 
corner  of  the  Walloomschack  patent  was  in  a 
meadow  where  there  was  nothing  to  designate 
it ;  and  was  very  considerably  within  the 
bounds  of  the  Hoosick  patent ;  and  that  he 
had  traced  the  courses  and  distances  of  the 
south  boundary  of  the  Cambridge  patent,  as 
specified  in  the  grant ;  that  the'south  line  of 
the  Cambridge  patent  cannot  be  closed,  so  as 
to  bring  it  to  the  point  assumed  by  him  as  the 
most  westerly  corner  of  the  Walloomschack 
patent,  without  disregarding  the  last  course 
and  distance  given  in  the  patent,  which  is 
south  thirteen  degrees  east  one  hundred  and 
seventy  chains,  and  running  a  course  south 
twenty-four  degrees  east  one  hundred  and  sev- 
enty chains  and  fifty  links.  That  from  the 
termination  of  the  courses  and  distances  on 
the  south  boundary  of  the  Cambridge  patent, 
according  to  the  words  of  the  grant,  to  the 
place  assumed  by  him  as  the  most  westerly 
corner  of  the  AValloomschack  patent,  is  north 
sixty-five  degrees  east  thirty-four  chains  and 
ninety-five  links;  that  a  line  run  due.  north 
from  such  termination  to  Battenkill  would, 
when  opposite  to  lot  No.  4,  in  Schermerhorn's 
|  patent,  be  very  considerably  west  of  the  line 
run  by  Mallery  as  the  west  fine  of  the  said  lot ; 
that  the  line  run  by  the  witness  corresponded 
to  a  line  called  Campbell's  line,  and  that  run 
by  Mallery  to  a  line  called  Bleecker's. 

Another  witness  testified  that  twenty-four 
years  ago  the  defendant  went  into  possession 
of  a  farm,  which  he  bought  of  one  Smith, 
under  the  Cambridge  patent :  that  the  defend- 
ant's present  house  is  east  of  Bleecker's  line  ; 
tliat  the  witness  bought  lot  No.  13,  in  the  east 
tier  of  lots  in  the  Cambridge  patent,  and  pos- 
sesses up  to  the  Bleecker  lino. 

A  witness  for  the  plaintiff  testified  that  he 
assisted  John  It.  Bleecker,  in  1763.  in  survey - 
inir  the  patent  granted  to  Schermcrhorn  and 
others  ;  that  a  few  days  before  the  trial  he  saw 
the  tree  standing  by  a  cove,  or  inlet  of  water, 
on  Battenkill,  at  which  they  commenced  their 
survey  of  the  west  line  of  the  said  patent  ;  and 
that  when  they  commenced  the  survey,  John 
U.  Hleecker,  the.  surveyor,  and  Abraham  Jacob 
Lansing,  two  of  the  patentee*  of  *tlie  [*IJ—  1 
Cambridge  patent,  and  Uyer  Schennerhorn 
and  Jacob  Schennerhorn,  two  of  the  patentees 
of  the  Schennerhorn  patent,  were  present  ; 
and  the  said  tree  was  recognized  by  the  per 
sons  present,  and  marked  as  the  corner  tree 
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between  the  two  patents.  This  evidence  was 
objected  to,  but  admitted  by  the  judge.  A 
letter  from  John  R.  Bleecker,  dated  the  28th 
November,  1765,  directed  to  two  patentees  of 
the  Cambridge  patent,  and  a  patentee  of  the 
Schermerhorn  patent,  though  objected  to,  was 
read  in  evidence.  In  this  letter  Bleecker 
stated  that  the  sixth  course  of  the  Cambridge 
patent  was  south  thirteen  degrees  east  one 
hundred  and  seventy  chains,  which  he  as- 
sumed to  be  llie  westerly  corner  of  the  Wal- 
loomschack  patent,  and  made  a  return  accord-  j 
ingly  to  the  surveyor-general ;  and  that  the 
corner  so  assumed  will  agree  with  the  corner 
made  for  Sawyer's  tract  on  the  south  side  of 
Battenkill,  being  a  sweet  maple,  which  stands 
on  a  direct  north  course  from  the  place  first 
mentioned ',  that  Abraham  J.  Lansing  was 
present  when  he  marked  the  maple  tree  stand- 
ing on  the  side  of  an  inlet  of  Battenkill,  in  the 
bound  of  the  Cambridge  patent ;  and  was 
present  also  when  he  commenced  the  survey 
of  the  Schermerhorn  patent ;  and  that  he  run 
a  due  north  line  from  the  maple  tree  to  Bat- 
tenkill across  a  neck  of  land,  and  Lansing  and 
Schermerhorn  marked  a  tree. 

A  witness  for  the  plaintiff  testified  that 
when  A.  J.  Lansing,  the  owner  of  lot  No.  21, 
in  the  northeast  corner  of  the  Cambridge  pat- 
ent, sold  that  lot,  he  sold  only  to  Bleecker's  or 
Schermerhorn's  line ;  at  that  time,  being  forty 
years  ago,  one  Cloughy  was  in  possession,  un-  i 
der  the  Schermerhorn  patent,  up  to  Bleecker's 
line.  Lansing  offered  to  sell  the  land  between 
the  two  Vines,  but  Cloughy  refused  to  pur- 
chase, and  continued  in  possession  up  to 
Bleecker's  line,  which  possession  was  contin- 
ued, under  Cloughy,  down  t6  about  fifteen 
years  since,  when  the  occupier  bought  the 
claim  of  one  Smith,  a  Cambridge  patentee. 
Another  witness  testified  that  he  was  in  pos- 
session of  land  in  lot  No.  4,  in  Schermerhorn's 
patent,  which  he  held  under  Dan.  Kellogg, 
who  had  a  lease  from  the  Schermerhorns  ;  and 
that  he  possessed  up  to  Bleecker's  line,  and 
continued  in  possession  about  ten  years,  dur- 
ing which  time  the  defendant  never  claimed 
any  right  east  of  Bleecker's  line ;  that  one 
Sage,  who  possessed  the  land  adjoining,  under 
the  same  title,  held  to  the  Bleecker  line. 

Another  witness  testified  that  twenty  years 
ago  he  assisted  Sage  in  cutting  wood  on  lot 
No.  4,  within  fifty-one  rods  east  from  the 
dwelling-house  of  the  defendant,  and  to  about 
3*J2*J  twenty  rods  east  of  his  present  *dwell- 
ing,  and  the  defendant  did  not  claim  the  land, 
or  forbid  Sage  to  cut  and  carry  away  the  tim- 
ber. 

The  judge  expressed  his  opinion  that  the  de- 
fendant was  entitled  to  a  verdict ;  and  the 
plaintiff,  thereupon,  submitted  to  a  nonsuit, 
with  leave  to  move  the  court  to  set  it  aside, 
and  for  a  new  trial. 

A  motion  was  now  made  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  which  was  ar- 
gued by  Mr.  WendeU  for  the  plaintiff,  and  Mr. 
Crary  for  the  defendant. 

Per  Curiam.  The  judge  expressed  an  opin- 
ion at  the  circuit  that  the  defendant  was  enti- 
tled to  a  verdict.  This  opinion  having  been 
submitted  to  then,  the  court  is  now  called 
upon  to  review  it,  and  to  determine  whether 
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the  jury  would  not  have  been  warranted  in 
deciding  in  conformity  to  it. 

The  only  question  for  our  consideration  re- 
lates to  the  running  of  the  seventh  course  in 
the  Cambridge  patent.  It  is  to  be  run  from 
the  most  westerly  corner  of  the  Walloom- 
schack  patent,  ascertained  by  running  two 
courses  from  the  site  of  Gerrit  Cornelius  Van 
Ness'  dwelling-house  ;  or  is  that  course  to  be 
run  from  the  termination  of  the  sixth  course 
of  that  patent,  ascertained  by  running  the 
previous  courses  and  distances,  without  refer- 
ence to  the  Walloomschack  corner  ?  We  are 
of  opinion  that,  as  the  sixth  course  in  the 
Cambridge  patent  calls  for  the  most  westerly 
corner  of  the  Walloomschack  patent,  that  cor- 
ner being  ascertained  by  running  two  courses 
from  Van  Ness*  dwelling-house,  must  be  the 
point  to  which  the  sixth  course  in  the  Cam- 
bridge patent  is  to  be  run,  and  that  the  sev- 
enth course,  north  1,092  chains  to  the  middle 
of  Battenkill,  must  be  run  from  the  terminat- 
ing point  of  the  preceding  course  thus  ascer- 
tained. 

Van  Ness'  house  is  precisely  shown,  and  al- 
though there  is  no  monument  to  be  found  at 
this  dav,  designating  the  most  westerly  corner 
of  the  Walloomschack,  it  is  fairly  inferrible, 
from  the  facts  in  the  case,  that  Campbell's  line, 
run  between  forty  and  fifty  years  ago,  was  run 
from  a  monument  then  existing,  and  well 
known  as  such  corner.  The  principle  that  a 
course  and  distance  shall  be  rejected,  when  a 
monument  is  to  be  run  to,  applies  to  the  point 
now  under  consideration.  That  principle  is 
founded  on  the  facts,  that  compasses  vary,  that 
surveyors  are  liable  to  mistake,  and  that,  in  the 
progress  of  settlement,  as  lands  are  cleared, 
obstructions  removed,  there  would  scarcely 
ever  be  a  correspondence  *in  the  length  [*32& 
of  chain  between  a  survey  at  the  granting  of  a 
patent  and  a  resurvey  after  a  lapse  of  years. 
The  monument  is  preferred  for  the  greater 
certainty  ;  and,  on  the  same  principle,  as  it  re- 
quires, in  this  cause,  but  two  courses  to  be  run 
from  Van  Ness'  house  to  ascertain  the  most 
westerly  corner  of  the  Walloomschack  patent, 
that  point,  thus  ascertained,  is  more  certainly 
the  true  westerly  corner,  than  the  point  at- 
tained after  running  out  six  courses  in  the  Cam- 
bridge patent. 

We  have  been  pressed  with  the  circumstance, 
that  the  westerly  corner  of  the  Walloomschack 
patent  is  thus  found  in  a  meadow,  and  within 
the  bounds  of  the  Hoosick  patent.  The  dates 
of  the  Walloomschack  and  the  Hoosick  pat- 
ents are  not  stated.  We  know  not,  therefore, 
which  is  the  eldest ;  but  admitting  Hoosick 
patent  to  be  the  eldest,  and  that  they  interfere, 
that  circumstance  would  not  prevent  the  Cam- 
bridge patent's  running  to  the  corner  of  the 
Walloomschack,  as  a  point  from  which  to  start 
in  the  location  of  that  patent.  The  plaintiff 
ought  not  to  be  allowed  to  draw  an  argument, 
from  the  non-existence  of  a  known  corner  of 
that  patent,  when,  in  all  probability,  the  re- 
collection of  it  has  been  lost  by  the  lapse  of 
time. 

Much  stress  was  placed  on  the  survey  of  the 
patent  by  John  R.  Bleecker,  under  the  inspec- 
tion and  with  the  assistance  of  A.  J.  Lansing, 
they  being  patentees.  There  is  no  evidence  in 
the  case  that  the  other  patentees  ever  assented 
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to  that  line  ;  their  number  exceeded  sixty,  and 
it  cannot  be  contended  that  the  acts  of  part  of  the 
patentees  can  control  the  rights  of  those  who  did 
not  assent  to  that  act.  So  far  from  their  hav- 
ing assented,  we  find  Campbell's  line,  which 
was  cotemporaueous  with  Bleecker's,  and  co- 
inciding with  the  line  run  by  Webster  from 
the  most  westerly  corner  of  the  Walloornschack 
patent,  ascertained  in  the  manner  already  men- 
tioned. That  Campbell's  line  was  run  as  the 
easterly  boundary  of  the  Cambridge  patent, 
and  by  the  patentees  of  that  patent,  cannot  be 
doubted  ;  it  is  impossible  to  account  for  the 
existence  of  that  line  in  any  other  way.  When, 
therefore,  we  consider  that  Campbell's  is  an 
ancient  line,  that  the  plaintiff  has  not  shown  a 
single  foot  of  land  to  have  been  possessed  to 
the  west  of  that  line,  for  a  considerable  num- 
ber of  years,  and  that  even  such  parts  as  have 
been  possessed  were  predatory  possessions, 
we  cannot  but  consider  the  opinion  given  at 
the  trial  as  correct,  and  we  accordingly  deny 
the  motion. 

Motion  denied. 


324*]  *CAULKIN8  ET  AL.,  Executors  of 
ALBEE 

HARRIS. 

Covenant  of  Seisin  —  Breach  —  Measure  of  Dam- 
ages. 

In  an  action  of  covenant,  for  a  breach  of  a  cove- 
nant of  seisin  in  a  deed,  where  the  grantee  had  been 
in  the  actual  enjoyment  of  the  land  and  taken  the 
mome  profits,  for  fifteen  years,  but  without  any 
valid  title  from  the  grantor  ;  it  was  held  that  the 
grantee  was  entitled  to  recover  the  consideration 
money,  and  the  interest  thereon,  for  six  years  only, 
and  the  costs. 

Citation—  3  Cai.,  111. 

THIS  was  an  action  of  covenant,  brought  on 
a  covenant  contained  in  a  deed  from  the 
defendant  to  the  testator,  dated  the  20th  Au- 
gust, 1796,  by  which  the  defendant,  for  the 
consideration  of  five  hundred  dollars,  con- 
veyed part  of  a  lot  of  land,  No.  63,  in  Aurel- 
ius,  to  the  testator,  and  covenanted  that,  at 
the  date  of  the  deed,  he  was  lawfully  seised 
in  his  own  right,  a-s  of  a  good,  sure,  perfect, 
absolute  and  indefeasible  estate  of  inheritance 
in  fee-simple,  in  the  premises,  &c.,  and  had 
good  right,  &c.,  to  convey,  &c.  The  plaintiffs 
in  their  declaration  assigned  breaches  of  the 
covenant.  The  defendant  pleaded  non  estfac- 
turn.  The  cause  was  tried  at  the  Cayuga  Cir- 
cuit in  June,  1812.  before  Mr.  Justice  Spencer, 
when  a  verdict  was  taken,  by  consent,  for  the 
plaintiffs,  for  $1,0(50  damages,  being  the  amount 
of  the  consideration  money  expressed  in  the 
deed,  with  interest  ;  subject  to  a  deduction  by 
the  court,  if  ihey  should  be  of  opinion  that  the 
plaintiffs  are  not  entitled  to  interest  for  the 
whole  time,  it  being  admitted  that  the  testator 
and  his  heirs  occupied  the  premises  from  the 
date  of  the  deed  to  this  time,  but  without  any 
valid  title  from  the  defendant. 

The  case  was  submitted  to  the  court  without 
argument. 

NOTK.—  Covenant  of  Selxin—  lireach—  Meaxnrc  of 
Dninimr-x—  General  Doctrine.  Coimwre  Gret-nby  v. 
Wilcocks,2  Johns..  1  ;  Staats  v.  Ten  Eyck,  3  Cai., 
Ill,  and  notes. 


Pei-  Curiam.  The  plaintiffs  in  this  case  are 
entitled  to  the  five  hundred  dollars,  with  six 
years  interest  thereon,  and  no  more.  This 
case  comes  within  the  rule  settled  in  that  of 
Staats  v.  The  Executors  of  Ten  Eyck,  3  Caines' 
Rep.,  Ill  ;  for  the  premises  appear  to  have 
bten  actually  enjoyed,  and  the  mesne  profits 
taken,  by  the  grantee  and  his  heirs.  The  judg- 
ment must,  therefore,  be  for  seven  hundred 
and  ten  dollars,  and  the  costs. 

Judgment  accordingly. 

Cited  in— 13  Johns.,  51 ;  2  Wend.,  405 ;  14  Wend.,  41 ; 
6  Barb.,  W9  ;  53  Wis.,  695  ;  21  Wis.,  145. 


*PENNIMAN  v.  MEIGS.      [*325 

Insolvent's  Discharge  —  Bar  to  What  Actions. 

A  discharge  under  the  Insolvent  Act  of  this  State 
is  a  bar  to  all  suits  brought  in  this  State,  upon  ante- 
cedent contracts  wherever  made. 


was  an  action  of  assumvsit,  brought  on 
JL  a  promissory  note  given  in  the  State  of 
Connecticut.  The  plaintiff  formerly  resided 
in  Albany  ;  but  a  short  time  before"  the  note 
was  given,  removed  to  the  State  of  Rhode  Isl- 
and, where  he  has  since  resided. 

The  defendant,  after  giving  the  note,  ob- 
tained his  discharge,  on  the  12th  of  November, 
1811,  under  the  Insolvent  Act  of  this  State. 
The  plaintiff  did  not  assent  to  the  proceedings. 
nor  has  he  received  any  dividend  of  the  defend- 
ant's estate. 

A  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  the  above  case. 
And  it  was  agreed  that  if  the  court  should  be 
of  opinion  that  the  discharge  of  the  defendant 
defeated  the  plaintiff's  right  of  recovery,  anew 
trial  should  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

Per  Curiam.  There  can  be  no  doubt  but  that 
we  are  bound  to  consider  a  discharge  under 
the  Insolvent  Act  of  this  State  as  a  bar  to  all 
suits  brought  here  upon  antecedent  contracts, 
wherever  made.  The  statute  is  peremptory 
and  binding  on  our  courts.  We  cannot  afford 
the  party  any  othei  or  further  remedy  than 
what  our  laws  have  prescribed.  It  was'forthe 
wisdom  of  the  Legislature  to  say  whether  for- 
eign contracts  should  be  exempted  from  the 
operation  of  our  Insolvent  Act  ;  but  they  have 
not  made  any  such  exception.  A  new  trial  is, 
therefore,  granted,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. 

Overrulcd-1  Cow.,  105  ;  2  Wend.,  458  ;  4  Wheat., 
122 

~Citod  in-2  Johns.  Ch.,  511  ;  fl  Johns.  Ch.,  5fl  ;  T 
Johns.  Ch.,  H12;  11  Ilurb.,  562:  10  Abb.  Pr.,  251;  4  Bos.. 
473  ;  4  (Yaiieli  C.  (\,  530. 
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STEVENS  r.  WOOL8EY  ET  AL. 

Death  of  Revolutionary  Soldier  Prior  to  Statute 
of  Descents — Bounty- Land — Grantee  of  Kld- 
fxt  Itrotlier  held  Entitled  to  Fee  under  Deed 
giren  before  Pmwige  of  Act. 

A  soldier  in  the  Revolutionary  War,  entitled  to  a 
lot  of  land,  at  a  bounty,  died  prior  to  the  27th  March, 
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1783,  before  the  statute  of  descents.  On  the  1st  July, 
1808,  his  brothers  and  sisters,  his  next  of  kin,  except 
Henry,  the  eldest  brother,  executed  a  deed  for  the 
land  to  B,  Henry,  the  eldest  brother,  had  previous- 
ly conveyed  the  lot  to  C,  who  was  in  possession 
under  the  deed,  at  the  time  of  the  conveyance  to  B. 
In  an  action  of  covenant  brought  by  B  against  the 
grantors  in  his  deed,  for  a  breach  of  the  covenant 
of  seisin,  it  was  held,  that  the  plaintiff  was  entitled 
to  recover,  the  defendants  not  having  shown  that 
they  came  within  the  special  provision  of  the  8th 
section  of  the  act  (sess.  28,  ch.  88)  passed  April  5th, 
1803,  and  the  court  would  not,  by  intendment,  help 
the  claim  of  the  defendants,  in  opposition  to  the 
title  of  the  presumptive  heir-at-law,  and  of  a  botia 
Me  purchaser  holding  under  him  at  the  time. 

THIS  was  an  action  of  covenant,  on  a  cove- 
nant in  a  deed,  executed  by  the  defend- 
ants to  the  plaintiff,  dated  the  16th  of  July, 
1808,  for  lot  No.  9,  in  the  township  of  Scipio, 
for  the  consideration  of  two  hundred  dollars, 
in  which  were  the  usual  covenants  of  seisin 
and  warranty.  The  defendant  pleaded  non  est 
&2iy*]fftctum.  It  appeared  *that  Jacob  Spils- 
bury,  a  soldier,  was  entitled  to  the  lot  of  land. 
He  died  before  the  end  of  the  Revolutionary 
War,  leaving  the  defendants,  his  brothers  and 
sisters,  and  Henry,  who  was  the  eldest  brother, 
his  next  of  kin. 

Henry,  the  eldest  brother,  conveyed  the 
premises  in  question  to  William  Van  Ostrum, 
who  was  in  possession,  under  that  deed,  at  the 
time  of  the  execution  of  the  deed  by  the  de- 
fendants to  the  plaintiff. 

A  case  containing  the  above  facts  was  sub- 
mitted to  the  court,  and  it  was  agreed  that  if 
the  court  should  be  of  opinion  that  the  plaint- 
iff was  entitled  to  recover,  a  judgment  should 
be  entered  against  the  defendants  for  the  sum 
of  two  hundred  dollars  with  interest  from  the 
16th  of  July,  1808,  to  the  time  of  judgment ; 
otherwise,  a  judgment  of  nonsuit  was  to  be  en- 
tered. 

Per  Curiam.  There  could  not  be  a  doubt  of 
the  plaintiff's  right  to  recover,  if  it  were  not 
for  the  provision  in  the  eighth  section  of  the 
act  of  the  twenty-sixth  session,  ch.  88. '  As 
the  soldier,  in  this  case,  died  before  the  end  of 
the  Revolutionary  War,  he  must  have  died 
previous  to  the  27th  of  March,  1783,  and  so  far 
the  case  is  within  the  provision  of  the  act  ;  but 
the  date  of  the  deed  from  the  elder  brother  is 
not  stated.  It  only  appears  that  the  lands  are 
held  under  a  purchase  from  the  elder  brother, 
who  was,  independent  of  the  statute,  the  heir- 
at-law,  and  that  the  lands  were  so  held  at  the 
time  of  the  execution  of  the  deed  by  the  de- 
fendants. It  lay  with  the  defendants  to  bring 
themselves  within  the  special  provision  of  the 
act  ;  and  the  court  is  not,  by  intendment,  to 
help  the  claim  exercised  by  the  defendants,  in 
opposition  to  the  title  of  the  presumptive  heir- 
at-law, and  of  a  bona  fide  purchaser,  holding 
under  him  at  the  time. 

Judgment  for  the  plaintiff. 
Cited  in— 9  Cow.,  255. 


WATTLES  v.  LAIRD. 

Promissory  Note— Separate  Suits  against  Maker 
and  Indorser — Judgment  in  both  Suits — Exe- 
cution against  Maker  Satisfied — Ca.  sa. 
against  indorser  returned  Non  Est — Action 
against  Bail  of  Indorser  —  Measure  of 
Damaged. 

Separate  suits  were  brought  by  the  indorsee  of  a 
promissory  note  against  the  indorser  and  maker.  In 
the  suit  against  the  indorser  A  became  special  bail. 
The  plaintiff  recovered  judgments  in  both  suits,  in 
August,  1810,  and  &fl.fa.  issued  against  the  maker, 
was  returned  in  November,  1810,  satisfied.  A  ca.  sa. 
was  issued  against  the  indorser.  and  returned  non 
est  in  January,  1810.  In  an  action  of  debt  on  the 
recognizance  of  bail,  his  bail  pleaded  payment  and 
a  set-off  of  the  amount  paid  by  the  drawers,  as 
money  received  to  his  use. 

It  was  held  that  the  recognizance  being  forfeited, 
the  matters  pleaded  by  the  defendant  could  not  be 
set  up  in  bar  to  the  suit  on  the  recognizance,  in 
which  a  judgment  must  be  given  for  the  penalty  ; 
but  the  defendant  might  show  the  payment  by  the 
makers,  in  mitigation,  so  that  the  damages  should  be 
assessed  for  the  costs  only  of  the  suit  against  the 
principal ;  or  judgment  pro  forma  might  be  entered 
for  the  penalty,  and  execution  taken  out  for  such 
damages  and  the  costs  of  the  suit  on  the  recogni- 
zance. 

THIS  was  an  action  of  debt  on  a  recogni- 
zance of  bail.  In  August,  1809,  the  plaint- 
iff, as  indorsee  of  a  promissory  note  made  by 
E.  B.  Cornwell  and  Leonard  Barton,  payable 
to  Thomas  Stage,  or  order,  brought  an  action 
against  Stage,  as  the  indorser,  and  in  Novem- 
ber following  the  defendant  became  special 
bail  for  Stage  in  that  action.  The  plaintiff 
recovered  judgment  against  Stage  in  August, 
1810,  and,  in  the  same  term,  recovered  judg- 
ment also  in  a  suit  against  Cornwell  and 
Barton,  the  makers.  Afi.fa.  was  issued  on 
the  last  judgment,  which  was  returned,  at  the 
next  term,  satisfied.  A  ca.  sa.  was  issued  on 
the  judgment  against  Stage,  which  was  return- 
ed non  est  in  January,  1811,  and  the  present 
suit,  on  the  recognizance  against  the  defend- 
ant, was  commenced  in  February,  1811. 

The  defendant  pleaded  nul  tiel  record,  pay- 
ment by  Stage,  the  principal,  and  a  set-off  of 
money  had  and  received  by  the  plaintiff  to  the 
use  of  the  defendant. 

The  plaintiff  replied  no  payment,  and  that 
he  did  not  owe  the  money  pleaded  as  a  set-off. 

*It  was  agreed,  on  a  case  containing  [*327 
the  above  facts,  that  if  the  court  should  be  of 
opinion  that  the  defendant,  under  the  plead- 
ings, could  give  in  evidence,  at  the  trial,  and 
avail  himself  of  the  money  collected  by  the 
plaintiff  of  Cornwell  and  Barton,  then  judg- 
ment should  be  entered  for  the  plaintiff  for 
twenty-four  dollars  and  ninety-one  cents,  being 
the  amount  of  the  costs  in  the  suit  against  Stage. 
Or,  if  the  court  should  be  of  a  different  opinion, 
then  a  judgment  should  be  entered  for  the 
plaintiff,  for  his  debt  as  declared  for  ;  and 
that  he  should  collect  on  the  execution  to  be 
issued  on  such  judgment,  the  sum  of  twenty- 


1.— That  act  (sec.  1)  declares  that  all  lands  hereto- 
fore granted  by  letters  patent,  to  officers  and  soldiers 
serving  in  the  line  of  this  State,  in  the  Army  of  the 
United  States,  in  the  late  war  with  Great  Britain, 
and  who  died  previous  to  the  27th  March,  1783,  shall 
be,  and  are  thereby  declared  to  have  been  vested  in 
the  said  persons  at  the  time  of  their  deaths  re- 
spectively. And  the  eighth  section  declares  that  the 
rules  of  descent,  established  by  the  Act,  &c.,  passed 
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the  23d  February,  1786,  shall  apply  to,  and  govern  in, 
all  the  cases  provided  for  by  the  first  section  of  the 
act,  except  where  the  lands  specified  in  any  letters 
patent  therein  mentioned,  or  any  part  thereof,  are 
held  by  hima  fide  purchasers  or  devisees,  under  any 
person  or  persons  who  would  have  been  heirs-at- 
law  of  the  patentees,  if  that  provision  had  not  been 
made.  (Vide  Act,  8th  April,  1813;  Jackson  v.  Phelps, 
3  Caines'  Rep.,  62.) 
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four  dollars  and  ninety-one  cents,  the  interest 
thereon,  and  the  costs  of  this  suit. 

Per  Curiam.  The  defendant  could  not,  by 
pleading,  set  up  any  of  the  matters  stated  in 
the  case  in  bar  of  the  suit  on  the  recognizance. 
The  recognizance  was  strictly  forfeited  by  the 
return  of  non  est  to  the  ca.  sa.,  and  the  re- 
covery of  the  principal  debt  in  another  suit 
would  not  discharge  the  defendant,  or  his 
328*]  principal,  until  *the  costs  of  the  suit 
against  his  principal  were  also  paid.  It  is  for 
those  costs  that  the  plaintiff  must  have  pro- 
ceeded in  this  suit.  When  he  came  to  have 
his  damages  assessed  upon  the  recognizance, 
the  defendant  might  undoubtedly  have  given 
in  evidence,  in  mitigation,  the  recovery  of  the 
debt ;  and  the  assessment  would  then  have 
been  only  for  the  costs  of  the  suit  against 
Stage;  but  the  judgment  would  still  have  been, 
pro  forma,  for  the  penalty  of  the  recognizance, 
and  the  plaintiff  would  be  entitled  to  levy  on 
his  execution  the  costs  of  this  suit,  and  the 
damages  so  assessed.  Judgment,  therefore, 
must  be  entered  for  the  plaintiff,  according  to 
the  latter  alternative  in  the  case. 

Judgment  accordingly. 
Cited  in— 13  Johns.,  358. 


SMITH  e.  BIRDSALL. 

Sheriff's  Fees — Attachment  for  Contempt  Against 
Former  Sheriff. 

A  sheriff  is  entitled  to  his  reasonable  fees  and  ex- 
penses for  bringing  up  a  former  sheriff,  on  an  at- 
tachment for  a  contempt  in  not  returning  process. 

THIS  was  an  action  of  trespass  on  the  case. 
The  plaintiff's  demand  was  for  fees  and 
expenses  in  arresting,  taking  and  carrying  the 
defendant  from  the  town  of  Junius,  in  the 
County  of  Seneca,  to  the  City  of  Albany,  while 
he,  the  plaintiff,  was  sheriff  of  that  county, 
on  an  attachment  issued  out  of  this  court 
against  the  defendant,  for  a  contempt,  in  not 
returning  an  execution  issued  from  this  court, 
and  delivered  to  the  defendant  to  be  executed, 
while  he  was  sheriff  of  the  County  of  Seneca. 
The  fees  and  expenses  charged  by  the  plaint- 
iff against  the  defendant  were  as  follows  : 

Caption  fee, $        56 

Mileage,  182  miles,  at  19  cents,         -  34  12 
Expenses  going  to  and  returning  from 
Albany,    12  days,  30  miles   per 

day,  at  50  cents,      -  18  00 

Two  days'  attendance  in  Albany,    -  6  00 

Expenses  for  two  days,        -        -  3  00 


$  61  68 

A  verdict  was  taken  for  the  plaintiff,  at  the 
Albany  Circuit,  in  April,  1812,  for  sixty-one 
dollars  and  sixty-eight  cents,  subject  to  the 
opinion  of  the  court  on  the  legality  of  the 
charges  demanded  by  the  plaintiff. 

Per  Curiam.  The  above  charges  are  reason- 
able and  just,  and  no  more  than  an  indemnity. 
The  defendant  appears  to  have  been  in  con- 
tempt, and,  consequently,  liable  to  the  costs 
321)*]  and  expenses  of  *the  attachment.  The 
ILiltfas  Corpu*  Act  allows  twelve  and  a  half 
JOHNS.  RKP.,  9.  N.  Y.  H.,  4. 


cents  a  mile,  for  bringing  up  a  person,  and  the 
charges,  also,  for  taking  him  back,  if  remand- 
ed. Where  the  law  is  silent  as  to  charges  for 
particular  services,  the  court,  if  they  allow 
anything,  must  allow  what  is  reasonable. 

Judgment  for  the  plaintiff. 

Not  followed— 46  How.  Pr.,  490. 
Cited  in-3  Wend.,  431;  58  N.  Y.,  114;  47  How.Pr., 
270 ;  5  Daly,  126;  Blatchf.  &  H.,  110, 112. 


PALMER  t>.  HATCH. 

Arrest — Prisoner  Left  in  Custody  of  Unauthor- 
ized Persons — Escape. 

Where  a  deputy-sheriff  arrested  a  defendant  on 
an  execution  and  left  him  in  the  custody  of  two 
brothers  of  the  defendant,  and  went  to  serve  other 
process,  and  did  not  take  him  to  jail  until  the  next 
day ;  it  was  held  that  this  was  an  escape  for  which 
the  sheriff  was  liable,  the  persons  in  whose  custody 
the  prisoner  was  left  having  no  authority  to  detain 
him  in  the  absence  of  the  deputy. 

Citation— 1  Bos.  &  P.,  24. 

THIS  was  an  action  of  debt,  for  the  escape 
of  R.  Usher,  a  prisoner,  from  the  custody 
of  the  defendant,  the  late  sheriff  of  Madison 
County,  on  an  execution  at  the  suit  of  the 
plaintiff.  The  cause  was  tried  at  the  Madison 
Circuit,  in  July,  1812,  before  Mr.  Justice 
Spencer. 

The  execution  was  produced  with  the  return 
of  the  sheriff  indorsed  cepi  corpus  in  custodia. 

It  appeared  that  the  deputy  of  the  sheriff 
arrested  Usher,  on  the  return  day  of  the  ca.  sa., 
and  delivered  him  to  the  care  of  two  brothers 
of  Usher,  in  whose  custody  he  remained  until 
the  next  day,  the  deputy  having  left  him,  and 
gone  on  other  business.  Usher  remained  in  the 
place  where  he  was  left,  with  his  brothers, 
until  twelve  o'clock  that  night,  when  he  went 
to  his  own  house  with  them,  and  the  deputy 
did  not  take  him  to  jail  until  the  next  day. 

The  jury,  urder  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  submitted  to  the 
court  without  argument. 

Per  Curiam.  After  the  deputy  had  arrested 
Usher,  he  voluntarily  left  him  in  custody  of  his 
two  brothers,  in  order  to  go  and  execute  other 
process.  This  was  leaving  the  prisoner  at 
large,  and  was  clearly  an  escape  ;  for  the  two 
brothers  of  the  prisoner  had  no  authority,  after 
the  deputy  had  left  them,  to  detain  the 
prisoner.  The  case  of  lienton  v.  button,  1  Bos. 
&  Pull.,  24,  is  directly  to  this  point,  and  the 
argument  appears  to  be  conclusive. 

Judgment  for  the  plaintiff. 


*.)AOKSONexdem.  OSTHANDER.  [*33O 
ROWAN. 


Agreement  to  Convey  lAind  —  Po»xt#*wn  Given  — 
Ejariment  —  Defendant.  Entitled  to  Notice  to 
Qua. 

A  agreed  to  convey  land  to  H  on  B's  paying  $100, 
at  the  time  of  taking  posaesftion,  ami  the  residue  of 
the  purchase  money  at  future  periods,  specified  in 
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the  agreement.  B  took  possession  on  the  15th 
April,  1811,  and  at  the  same  time  paid  the  $100  to  A. 
In  an  action  of  ejectment  brought  on  the  demise 
of  A  dated  May,  1811,  against  B,  to  recover  the  pos- 
session, it  was  held  that  B  was  entitled  to  a  notice 
to  quit,  before  bringing  the  suit. 

Citation— 13  East,  210. 

'PHIS  was  an  action  of  ejectment,  tried  be- 
l  fore  Mr.  Justice  Yates,  at  the  Washington 
Circuit,  in  June,  1812.  The  demise  from  the 
lessor  was  laid  on  the  1st  day  of  May,  1811. 
The  plaintiff  gave  in  evidence  a  written  agree- 
ment between  the  lessor  and  the  defendant, 
dated  the  9th  of  April,  1811,  by  which  the 
lessor  covenanted  to  give  the  defendant  a 
warranty  deed,  in  fee,  for  the  premises  in 
question,  on  the  tenth  of  July  then  next,  pro- 
vided the  defendant,  on  the  delivery  of  the 
possession,  paid  the  lessor  one  hundred  dol- 
lars, and  four  hundred  dollars  on  the  tenth  of 
July  then  next,  with  interest,  and  gave  a  bond 
and  mortgage  to  secure  the  remaining  sum  of 
$1,300,  with  interest,  in  several  installments, 
as  specified  in  the  agreement. 

It  was  proved  that  the  defendant  took  pos- 
session of  the  premises,  under  the  agreement, 
on  the  15th  April,  1811,  and  on  that  day  paid 
the  lessor  the  one  hundred  dollars,  and  has  since 
continued  in  possession. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  action  could  not  be  sustained, 
without  showing  a  previous  notice  to  the  de- 
fendant to  quit. 

The  judge  overruled  the  objection,  and  a 
verdict  was  found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  submitted  to 
the  court  without  argument. 

Per  Curiam.  At  the  date  of  the  demise,  on 
the  1st  of  May,  1811,  the  possession  of  the  de- 
fendant was  lawful,  and  not  tortious.  He 
entered  on  the  premises  the  15th  of  April  pre- 
ceding, under  an  agreement  of  the  lessor  to 
sell.  That  agreement  purported  that  posses- 
sion was  to  be  delivered,  on  the  payment  of 
one  hundred  dollars  ;  and  the  defendant  paid 
that  sum  on  taking  possession  under  the  agree- 
ment. He  was,  consequently,  entitled  to  a 
notice  to  quit,  or  a  demand  of  possession  be- 
fore suit  brought,  and  the  case  of  Right  v. 
Beard,  13  East,  210,  is  in  point.  The  court 
are,  accordingly,  of  opinion  that  upon  this 
case  a  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 

Cited  in— 13  Johns.,  Ill ;  5  Cranch,  C.  C.,  508 ;  96 
Pa.  St.,  30. 
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*COOPER 

v. 
STOWER,  Impleaded  with  Others. 

Conditional  Contract  to  Sell  and  Convey  Land — 
Not  a  License  to  Enter  and  Commit  Waxte — 
Tenants  at  Witt. 

A  contract  to  sell  and  convey  laud,  upon  the  per- 
formance of  certain  acts,  to  be  performed  by  the 
purchaser  at  a  future  period,  does  not.  of  itself 
contain  a  license  to  enter ;  much  less  a  license  to 
enter  and  commit  waste,  by  destroying  the  timber; 
nor  does  an  agreement  made  with  one  of  several 
purchasers,  that  until  all  of  them  had  executed  the 
contract  of  purchase,  and  a  certain  bond  for  the 
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performance  of  its  covenants,  "  no  timber  should 
be  cut,  on  the  lot,"  imply  a  license  to  the  pur- 
chasers, after  the  contract  and  bond  are  executed, 
to  commit  waste,  by  cutting  and  carrying  away 
the  timber. 

The  most  that  can  be  implied  by  such  a  contract 
and  agreement,  is  a  permission  to  the  purchasers  to 
enter,  in  the  meantime,  as  tenants  at  will,  and 
occupy  the  land  in  a  reasonable  manner,  as  tenants 
at  will  might  lawfully  do. 

Citation— Ante,  35. 

THIS  was  an  action  of  trespass,  for  cutting 
and  carrying  away  timber  from  the  plaint- 
iff's laud.  The  plaintiff's  declaration  contain- 
ed four  counts.  The  defendant  pleaded,  1. 
Not  guilty.  2.  Liberum  tenementum,  with  a 
notice  of  special  matter  to  be  given  in  evidence 
at  the  trial. 

The  cause  was  tried  before  Mr.  Justice 
Yates,  at  the  last  circuit  in  Clinton  County. 

The  plaintiff  proved  that  the  defendant,  in 
the  years  1810  and  1811,  cut  from  the  lot  of 
land  in  question,  500  spars,  worth  two  dollars 
each,  and  30,000  feet  of  square  timber  worth 
from  twenty  to  twenty-five  dollars  per  thou- 
sand, being  the  estimated  value  of  the  timber 
while  standing. 

The  title  of  the  plaintiff  to  lot  No.  7.  which 
included  the  land  on  which  the  timber  was 
cut,  was  admitted.  The  witnesses  stated  that 
the  land  was  of  little  or  no  value  without  the 
timber. 

The  defendants  gave  in  evidence  a  written 
agreement  between  the  plaintiff  and  defend- 
ants, Thomas  Slower,  Jonathan  Lynde,  and  A. 
Bonney,  dated  in  December,  1809,  by  which 
the  plaintiff  covenanted  and  agreed  to  sell  to 
the  said  defendants  lot  No.  7,  in  the  town  of 
Peru,  in  the  County  of  Clinton,  for  the  sum 
of  $1,275,  payable  in  four  equal  payments,  the 
first  to  be  made  on  the  1st  March,  1810,  the 
second  on  the  1st  October,  1810,  the  third  on 
the  1st  October,  1811,  and  the  fourth  on  the 
1st  October,  1812,  the  last  three  payments 
bearing  interest ;  that  if  the  defendants  should 
pay  the  plaintiff  $1,275,  in  the  manner  men- 
tioned, with  interest,  and  also  all  taxes,  charges 
and  assessments  on  the  land,  then,  and  in  that 
case,  the  plaintiff  covenanted  and  agreed  to  con- 
vey to  the  defendants  the  said  lot. 

The  defendants  also  gave  in  evidence  an 
agreement  executed  by  Slower  alone,  dated  in 
December,  1809,  by  which  he  acknowledged 
to  have  received  from  the  plaintiff  a  contract 
executed  by  the  plaintiff,  and  the  counterpart 
thereof  (stating  the  substance  of  the  contract), 
and  also  a  bond,  conditioned  for  the  payment 
of  the  said  sums,  to  be  executed  by  himself 
and  the  said  Lynde  and  Bonney  to  the  plaint- 
iff ;  the  counterpart  of  the  contract  and  the 
bond,  as  soon  as  they  should  be  executed  by 
the  said  Lynde,  Bonney,  and  himself,  the  de- 
fendant, Slower,  promised  to  *return  [*332 
to  the  plaintiff  ;  and  that  the  same  should  be 
executed  as  soon  as  the  defendant  returned  to 
Essex  County.  The  defendant  further  prom- 
ised and  agreed,  that  until  Ihe  said  contracts 
and  the  said  bond  were  executed  by  himself 
and  Lynde  and  Bonney,  no  timber  should  be 
cut  on  the  said  lot,  by  or  under  the  authority 
or  direction  of  them. 

The  contract  and  bond  were,  executed  by 
the  defendants,  Lynde  and  Bonney,  according 
lo  the  agreement  of  Slower,  and  were  returned 
to  the  plaintiff  by  the  next  mail. 
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It  did  not  appear  that  any  part  of  the  pur- 
chase money  had  ever  been  paid. 

The  defendants  rested  their  defense  on  the 
ground  that  a  license  to  enter  was  to  be  in- 
ferred from  the  contract. 

A  verdict  was  taken  for  the  plaintiff,  for 
$1,600,  by  consent,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  facts  above 
stated. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Cuj-iam.  A  contract  to  sell  and  convey 
land,  upon  the  performance  of  certain  acts, 
thereafter  to  be  performed,  does  not,  of  itself, 
contain  a  license  to  enter,  and  especially  a  li- 
cense to  enter  and  commit  waste,  by  destroying 
the  timber.  Such  an  inference  would  be  very 
unreasonable.  Upon  that  supposition,  a  con- 
tract to  sell  a  house  and  lot,  with  valuable  build- 
ings thereon,  would  authorize  the  party  to  en- 
ter, before  the  happening  of  the  contingency, 
and  pull  down  the  buildings.  This  very  point 
was  decided  in  the  case  of  Suffer ns  v.  Town- 
send,  ante,  35.  Nor  does  the  covenant  from 
one  of  the  defendants  to  the  plaintiff,  executed 
at  the  time  of  the  contract,  that  until  the  exe- 
cution of  the  contract  and  bond  by  the  de- 
fendants, "  no  timber  should  be  cut  upon  the 
lot,"  contain  a  license  on  the  part  of  the 
plaintiff  to  the  defendants  to  commit  waste. 
There  were  other  covenants  and  provisions  in 
that  instrument  sufficient  to  induce  the  plaint- 
iff to  accept  of  it  ;  and  it  is  not  consistent 
with  the  due  security  of  real  property,  and 
the  essential  interests  of  individuals,  that  so 
erroneous  a  license,  as  the  one  contended  for 
by  the  defendants,  should  be  inferred  and  sup- 
ported from  the  mere  fact  of  the  acceptance 
by  the  plaintiff  of  an  instrument  containing 
a  covenant  not  to  cut  timber,  until  the 
happening  of  such  an  event.  To  pass  a 
greater  interest  in  land  than  one  to  be  held  at 
will,  the  writing  creating  it  must  be  signed  by 
333*]  the  party  creating  *the  same.  This  is 
the  language  of  the  statute  of  frauds.  The 
utmost  that  could  be  implied  from  the  con- 
tract executed  by  the  plaintiff,  and  from  the 
contract  accepted  by  him,  is,  that  the  defend- 
ants were  at  liberty  to  enter,  in  the  mean- 
time, as  tenants  at  will,  and  to  occupy  the 
land  in  a  reasonable  manner  as  other  tenants 
at  will  might  do.  Cutting  down  the  timber, 
beyond  what  was  requisite  for  the  use  and  im- 
provement of  the  farm,  was  waste,  and  a  de- 
termination of  the  tenancy  at  will.  By  with- 
holding a  deed  until  the  payment  of  the  money, 
the  plaintiff  meant  to  hold  the  land  as  a  secur- 
ity for  the  debt  ;  and  it  would  cease  to  be  a  se- 
curity, if  the  defendants  might  lawfully,  un- 
der the  contract,  render  the  land  useless  and 
of  no  value,  by  stripping  it  of  all  its  timber. 
The  contracts  in  the  case  must  be  construed 
reasonably  and  consistently  with  the  rights  of 
both  parties. 

The  plaintiff  is,  accordingly,  entitled  to 
judgment. 

Judgment  for  pliintiff. 

Cited  In— 13  Johns..  238;  3  Wend.,  107  ;  7  Wend., 
448 ;  2«  N.  Y.,  32 ;  4!»  N.  Y.,  33;  5  Hun,  .T.I ;  8  Barb.; 
12,127;  7  Uarb.,77;  14  Barb..  454,  Ml;  19  Barb.,  4K2 ; 
34  Hart).,  185  ;  35  Uarb.,  107  ;  21  Wis.,  477. 
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DEDERICK 

v. 
LEMAN  ET  AL.,  Heirs  of  LEMAN. 

Pleading — Debt  on   Bond — Answer — Part  Pay- 
ment and  Acceptance  in  Full — Plea  Bad. 

A  plea  to  an  action  of  debt  on  a  bond  conditioned 
to  pay  £77  that  the  defendant  paid  the  plaintiff  £3.98 
10a.,  which  the  plaintiff  "accepted  and  received  in 
full  payment  of  the  sum  mentioned  in  the  condi- 
tion of  the  bond,  and  in  full  of  all  demands  whatso- 
ever, "is  bad. 

Citation— 5  Johns.,  391. 

THIS  was  an  action  of  debt,  on  a  bond  exe- 
cuted by  George  Leman,  the  ancestor,  in 
his  lifetime,  on  the  21st  May,  1790,  for  the 
sum  of  one  hundred  and  fifty-fou-  pounds 
(three  hundred  and  eighty-live  dollars),  by 
which  he  bound  himself,  his  heirs,  &c.,  in  the 
usual  form,  to  the  plaintiff,  conditioned  to 
pay  seventy-seven  pounds,  on  or  before  the 
1st  October  then  next,  with  interest  at  six  per 
cent. 

The  defendants,  after  craving  oyer  of  the 
condition,  pleaded  that  the  plaintiff  ought  not 
to  have  and  maintain  his  action,  &c.,  because, 
after  the  making  of  the  bond,  and  the  death  of 
the  obligor,  the  husband  of  one  of  the  heirs, 
on  the  13th  of  February,  1798,  paid  to  the 
plaintiff  the  sum  of  three  pounds  nine  shil- 
lings and  tenpence,  equal  to  eight  dollars  and 
seventy-two  cents,  which  sum  the  plaintiff  ac- 
cepted and  received  in  full  payment  of  the 
sum  of  money  mentioned  in  the  condition  of 
the  bond,  and  in  full  of  all  demands  whatso- 
ever. The  plaintiff  demurred  to  the  plea,  and 
the  defendants  joined  in  demurrer ;  and  the 
same  was  submitted  to  the  court  without  argu- 
ment. 

*Per  Cariam.  Here  was  a  bond  exe-  [*334 
cuted  in  the  year  1790,  conditioned  to  pay  seven- 
ty-seven pounds  on  a  day  past, with  interest;  and 
the  plea  is,  that  the  husband  of  one  of  the 
heirs  paid  to  the  plaintiff,  on  the  13th  Febru- 
ary, 1798,  "three  pounds  nine  shillings  and 
tenpence,  which  he  accepted  and  received  in 
full  payment  of  the  sum  in  the  condition  men- 
tioned, and  in  full  of  all  demands  whatso 
ever."  This  plea  is  demurred  to;  and  it  is 
palpably  bad,  either  as  a  plea  of  payment,  or 
of  accord  and  satisfaction.  The  authorities  to 
this  point  are  referred  to  by  the  court,  in 
WatkiitKon  v.  Inyle*l>y  &  S(oke»,  5  Johns.  Rep., 
391. 

Judgment  for  the  plitintiff. 

Cited  in— 13  Johns.,  357 ;  33  N.  Y.,  653  ;  48  N.  Y.,  228; 
(15  Barb.,  KHt ;  (17  Barb.,  3ft5  ;  13  Abb.  Pr.,  154 ;  5  Rob.. 
13,  1(1(1 ;  45  SUJHT.,  77  :  3  Daly.  49. 


TAFT  P.  BREWSTER  ET  AI, 

Bond  Sif/ned  by  Partis*  irith  Individual  Naint* 
<i#  "  Triixtee,  <fr" — Mere  Description — Indi- 
vidually Ijbihle — Pleading — Declaration  Al- 
iening Tiro  Breaches — Duplicity — Special  De- 


NOTK.— /*imfoi  h\i  nyftttx  of  corporation*—  When 
penmtal. 

Agent*  nf  t\  cnri»>mHnn  contracting  In  relation  tn 
mtJijfrtn  irhich  rrlatr  In  the  r<»rj»or«/i<>ii,  are  nut  )>«r- 
HoiuMu  liouiut,  unless  tin-  natim-  or  form  of  the  con- 
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In  an  action  of  debt  on  a  bond  against  A  B  and  C, 
who  were  described  with  the  addition  or  description 
of  "  Trustees  of  the  Baptist  Society  of  the  town  of 
R.,"  and  who  executed  the  bond  with  their  individ- 
ual names  and  seals,  but  with  that  addition,  it  was 
held  that  this  was  a  mere  description  of  persons, 
and  that  the  defendants  were  liable  in  their  individ- 
ual capacity. 

Where  in  a  declaration  on  a  bond  conditioned  to 
pay  several  sums  of  money,  at  several  days,  the 
plaintiff  assigned  to  several  breaches  for  the  non- 
payment of  two  several  sums,  it  was  held  bad,  on 
special  demurrer,  for  duplicity. 

Citations— 2  Vent.,  198;  1  Roll.  Rep.,  112;  Cro. 
Car..  176. 

rPHIS  was  aii  action  brought  against  the  de- 
-L  fendant,  and  Thaddeus  Loomis  and  Jo- 
seph Coats,  on  a  bond  dated  the  16th  of  April, 
1810,  by  which  the  defendants,  "  by  the  name 
and  description  of  Jacob  Brewster,  Thaddeus 
Loomis  and  Joseph  Coats,  trustees  of  the  Bap- 
tist Society  of  the  town  of  Richfield,"  ac- 
knowledged themselves  bound  to  the  plaintiff 
in  the  sum  of  $3,600,  to  be  paid,  &c.,  condi- 
tioned, that  if  the  defendants,  as  trustees  of 
the  Baptist  Society  of  the  town  of  Richfield, 
their  heirs,  &c.,  should  pay  the  plaintiff  the 
sum  of  $1,800,  with  interest,  at  the  several 
times  therein  mentioned,  &c.  The  bond  was 
signed  "Jacob  Brewster,  Thaddeus  Loomis 
and  Joseph  Coats,  trustees  of  the  Baptist  So- 
ciety of  the  town  of  Richfield,"  and  sealed  by 
them  respectively. 

The  plaintiff  assigned  two  breaches  :  1. 
That  after  the  making  the  bond,  &c. ,  a  large 
sum  of  money,  to  wit,  one  hundred  and  twen- 
ty-six dollars,  being  the  interest  for  one  year 
then  elapsed,  was  then  due  and  owing  ;  and, 
2.  That  another  large  sum  of  money,  to  wit, 
the  sum  of  $1.100,  became  due  and  was  owing 
to  the  defendants  on  the  1st  of  June,  1811, 
which,  with  the  $126,  was  still  in  the  arrear 
and  unpaid.  The  defendants,  after  craving 
over  of  the  bond  and  condition,  demurred, 
and  assigned  for  causes  of  demurrer:  1.  That 
the  bond  was  executed  by  the  defendants  in  a 
corporate,  and  not  in  their  individual  capac- 
ity ;  2.  That  the  declaration  was  double,  in 
assigning  two  distinct  breaches  of  the  cpndi- 
#35*]  tion  of  the  bond ;  and  *3.  That  in  as- 
signing the  breaches,  it  is  not  said  "according 
to  the  statute,"  &c.  The  plaintiff  joined  in 
demurrer,  and  the  same  was  submitted  to  the 
court  without  argument. 

Per  Curiam.  The  bond  must  be  considered 
as  given  by  the  defendants  in  their  individual 


capacities.  It  is  not  the  bond  of  the  Baptist 
Church  ;  and  if  the  defendants  are  not  bound, 
the  church  certainly  is  not,  for  the  church  has 
not  contracted  either  in  its  corporate  name, 
or  by  its  seal.  The  addition  of  trustees  to  the 
names  of  the  defendants  is,  in  this  case,  a  mere 
descriptio  personarum.  But  there  is  one  special 
cause  of  demurrer  well  taken,  and  that  is,  that 
the  declaration  is  double,  in  assigning  two  dis- 
tinct breaches.  Several  breaches  may  be  as- 
signed, under  the  statute,  on  a  bond  for  the 
performance  of  covenants,  or  other  collateral 
matter  ;  but  this  is  not  a  bond  within  the  act, 
for  it  is  a  bond  for  the  payment  of  money 
only.  The  case  is,  therefore,  to  be  governed 
by  the  common  law  rules  of  pleading,  which 
would  not  permit  the  assignment  of  more  than 
one  breach,  because  one  was  sufficient  to  for- 
feit the  bond,  and  entitle  the  plaintiff  to  the 
penalty.  If,  therefore,  a  bond  was  condi- 
tioned to  pay  several  sums  of  money  at  several 
days,  a  non-payment  of  any  sum  would  for- 
feit the  bond  ;  and  the  plaintiff  was  permitted 
to  assign  a  breach  only  of  one  of  the  pay- 
ments, as,  otherwise,  it  would  be  double  ;  and 
duplicity  is  still  bad  on  special  demurrer.  (2 

I  Vent.,   198;    1  Roll.    Rep.,    112;  Cro.    Car., 

1  176.) 

Judgment  must,  therefore,  be  gicenfor  the  de- 
fendants, with  leave,  never  tJieless,  to  the  plaintiff 
to  amend  on  the  usual  terms. 

Distinguished— 1  Cow.,  631 ;  7  Hun,  364 ;  9  Barb., 
'  529 ;  30  Barb.,  234 ;  6  How.  Pr.,  2. 

Cited  in— 8  Cow.,  33;  3  Wend.,  98;  17  Wend.,  41. 
332;  19  Wend.,  53;  4  N.  Y.,  210;  6  N.  Y.,  133;  19  N. 
Y.,  315;  40  N.  Y.,  67 :  69  N.  Y.,  345;  4  Lans.,  312;  1 
Hun,  153;  25  Hun,  140;  43  Barb.,  475;  4  How.  Pr., 
356 ;  19  How.  Pr.,  387 ;  55  How.  Pr.,  52 ;  3  T.  &  C., 
664  ;  1  Hilt.,  250 ;  Hemp.,  268 ;  80  111.,  376. 


*MILLER  v.  PARSONS.       [*336 

Covenant  for  Further  Breach — Pleading — As- 
surance by  Deed — Assignment  of  Breach — 
What  Necessary  to  Entitle  Grantee  to  his 
Action. 

In  an  action  of  covenant,  for  a  breach  of  a  cov- 
enant for  further  assurance  contained  in  a  deed,  by 
which  the  grantor  covenanted  that  he,  his  heirs, 
&c.,  would,  at  any  time,  at  the  reasonable  request 
of  the  grantee,  and  at  the  proper  costs  and  charges 
of  the  grantor,  make  and  execute  all  such  further 
and  other  reasonable  conveyances  and  assurances, 
&c.,  as  by  the  grantee,  his  heirs,  &c.,  or  his  or  their 
counsel,  &c.,  should  be  reasonably  advised  or  re- 


tract is  such  as  to  create  no  liability  on  the  part  of 
the  corporation.  Randall  v.  Van  Vechten,  19  Johns., 
60;  Lincoln  v.  Crandall,  21  Wend.,  101.  But  see 
Jenkins  v.  Hutchinson,  13  Q.  B.,  744:  Ballou  v.  Tal- 
bot.  16  Mass.,  461 :  Hopkins  v.  Mehaffy,  11  S.  &  R., 
136. 

\Vhere  it  appears  from  the  contract  that  an  author- 
ized agent  intended  to  bind  the  corporation,  it  is 
bound  thereby.  Many  v.  Beekman  Iron  Co.,  9 
Paige,  188 ;  Haight  v.  Sahler,  30  Barb.,  218 ;  Dubois 
v.  Canal  Co.,  4  Wend.,  285. 

The  general  question  is  in  dispute,  whether  a  con- 
tract made  by  an  authorized  agent  which  does  not 
bind  the  principal,  becomes  binding  on  the  agent 
personally. 

Some  cases  hold  that  the  contract  is  void  and  that 
the  agent  is  liable,  but  not  on  the  contract.  Long  v. 
Colburn,  11  Mass.,  97;  Ballou  v.  Talbot,  16  Mass., 
461 ;  Abbey  v.  Chase.  4  Cush.,  371 ;  Harper  v.  Little, 
2  Greenl.,  14;  Ogden  v.  Raymond,  22  Conn.,  285; 
Me  Henry  v.  Duffleld,  7  Black  f.,  41 ;  Hopkins  v.  Me- 
haffy, 11  S.  &  R.,  126 ;  Jenkins  v.  Hutchinson  13  Q. 
B..  744. 
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Tliat  the  agent  isliable  on  the  contract  personally, 
is  held  in  New  York  and  New  Jersey.  Dusenbury 
v.  Ellis,  3  Johns.  Cas.,  70:  White  v.  Skinner,  13 
Johns.,  307  ;  Randall  v.  Van  Vechten,  19  Johns.,  60 ; 
Meech  v.  Smith,  7  Wend.,  315;  Palmer  v,  Stephens, 
1  Denio,  471 ;  Bay  v.  Cook,  2  N.  J..  343-  See,  also, 
Wuodes  v.  Dennett,  9  N.  H.,  55 ;  Moor  v.  Wilson,  6 
Foster,  332.  But  see  Walker  v.  Bank  of  N.  Y.,  13 
Barb.,  639. 

NOTE.— Covenant  for  furttier  assurance. 

This  covenant  is  usually  inserted  in  English  deeds, 
but  it  is  not  much  used  in  this  country.  It  is  resort- 
ed to  as  a  means  of  enforcing  a  specific  enforce- 
ment of  grantor's  agreement  to  make  a  good  title 
rather  than  as  the  basis  for  a  suit  at  law  for  its 
breach.  Colby  v.  Osgood,  29  Barb.,  339 ;  Rawle  Cov., 
3d  ed.,  185 ;  Platt  Cov.,  £53 :  3  Washb.  Real  Prop.,  479. 

Under  such  a  covenant  the  covenantor  is  bound 
to  procure  the  release  of  a  mortgage.  Colby  v.  Os- 
good, 29  Barb.,  339. 

Such  covenant  runs  with  the  land  under  the  Mis- 
souri Statute.  Collier  v.  Gamble,  10  Mo.,  467. 
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quired;  it  was  held,  that  to  entitle  the  plaintiff  to 
bring  his  action,  he  should  first  have  devised  the 
further  assurance,  and  given  notice  of  it  to  the  de- 
fendant, specifying  the  particular  kind  of  as- 
surance, or  have  tendered  the  assurance  to 
the  defendant,  and  allow  him  a  reasonable  time 
to  consider  of  it  before  bringing  a  suit  ;  for  such 
assurance  must  be  reasonably  devised,  and  not 
different,  in  its  nature  and  purport,  from  the  origi- 
nal bargain. 

Citations—  1  Leon,  304;  1  Bulst.,  90:  2  Leon,  130; 
Cro.  Eliz.,  9. 


was  an  action  of  covenant.  The  plaint- 
_L  iff  declared  for  a  breach  of  the  covenant 
for  further  assurance,  contained  in  a  deed, 
dated  llth  March,  1811,  by  which  the  the  de- 
fendant sold  and  conveyed  to  "the  plaintiff  a 
piece  of  land  in  Cocksackie,  in  the  County  of 
Greene  ;  in  which  deed  the  defendant,  "  for 
himself  and  his  heirs,  &c.,  covenanted  and 
agreed  with  the  plaintiff  and  his  heirs,  &c., 
that  the  defendant  and  his  heirs,  and  all  and 
every  other  person  or  persons  whomsoever, 
lawfully  or  equitably  deriving  any  estate,  right 
title,  dower,  jointure  or  interest,  of,  in  or  to 
the  premises,  by,  from  or  under,  or  in  trust 
for  him,  should  and  would,  at  any  time  or 
times  thereafter,  upon  the  reasonable  request 
of  the  plaintiff,  and  at  the  proper  costs  and 
charges,  in  the  law,  of  the  defendant,  make, 
do  and  execute,  all  and  every  such  further  and 
other  lawful  and  reasonable  conveyances  and 
assurances,  in  the  law,  for  the  better  and  more 
effectually  vesting  and  confirming  the  prem- 
ises, &c.,  as  by  the  plaintiff,  his  heirs,  &c.,  or 
his  or  their  counsel  learned  in  the  law,  should 
be  reasonably  devised,  advised,  or  required." 
And  the  plaintiff  averred  that  "  Hannah,  the 
wife  of  the  defendant,  would,  on  the  death  of 
the  defendant,  have  a  right  of  dower  in  the 
premises  so  conveyed  to  the  plaintiff  :  and  that 
after  making  the  deed,  &c.,  the  defendant  was 
requested  by  the  plaintiff  to  make  and  execute, 
or  cause  to  be  made  and  executed,  at  the  prop- 
er costs  and  charges  of  the  defendant,  in  the 
law,  a  lawful  and  reasonable  conveyance  and 
assurance,  iu  the  law,  to  the  plaintiff  of  the 
said  right  of  dower  of  his  said  wife,  &c.,  ac- 
cording to  the  true  intent  and  meaning  of  the 
said  covenant,  &c.  Yet  the  defendant  hath 
not  yet  made,  done  and  executed,  or  caused  to 
be  made,  done  and  executed,  at  his  proper 
costs  and  charges,  in  the  law,  a  lawful  and 
reasonable  conveyance,  in  the  law,  of  the  said 
right  of  dower  of  the  said  Hannah,  his  wife, 
contrary,"  &c. 

The  defendant,  after  craving  oyer  of  the 
deed,  which  contained,  besides  the  covenant 
for  further  assurance,  the  usual  covenants  of 
seisin,  for  quiet  enjoyment,  and  warranty, 
demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer 

The  cause  was  submitted  to  the  court  with- 
out argument. 

J*;$7*]  *Per  C'urutm.  There  is  no  sufficient 
breach  assigned.  The  plaintiff,  or  his  counsel, 
were  to  devise  the  further  assurance  ;  and  after 
having  done  so,  the  plaintiff  was  bound  to  give 
notice  thereof  to  the  defendant.  If  he  devised 
a  fine  to  be  levied,  he  ought  to  have  stated  it 
so  to  the  defendant,  as  was  done  in  the  case  of 
Pet  v.  Cally,  1  Leon,  304,  and  of  (fMney  v. 
Curtinf,  1  Bulst.,  90  ;  ot  if  he  devised  and  re- 
quired a  relea.se,  or  a  bargain  and  sale,  he 
JOHNS.  REI«.,  9. 


should  also  have  specified  it,  as  was  done  in 
Wye  &  Throgmvrton'*  case,  2  Leon.,  130. 
Whatever  the  further  assurance  might  be,  it 
must  have  been  reasonably  devised,  and  not 
j  differing  from  the  nature  and  purport  of  the 
[.original  bargain.  As  no  particular  assurance 
is  specified  in  the  covenant,  and  none  specified 
by  the  plaintiff,  the  defendant  could  not  know 
what  assurance  was  required.  If  an  assurance 
in  pais  be  advised,  the  grantee  is  bound  to 
present  it,  or  give  due  notice  of  the  nature  of 
it,  to  the  defendant,  and  allow  him  a  reason- 
able time  to  consider  of  it ;  for  the  covenant 
was  that  the  defendant  should  make,  or  pro- 
cure, such  other  assurance  as  the  grantee,  or 
his  counsel,  should  advise.  That  these  steps 
were  requisite  to  entitle  the  grantee  to  his 
action  on  the  covenant,  was  clearly  held  by 
the  court  of  C.  B.  in  Bennet'sca&e,  Cro.  Eliz., 
9.  Judgment  must,  therefore,  be  rendered 
for  the  defendant. 

Judgment  for  the,  defendant. 


STURTEVANT  AND  KEEP  tr.  BALLARD. 

Sale  of  Tools,  to  be  Kept  and  Used  by  Vendor 
Three  Month* — Judgment  by  Third  Party 
against  Vendor — Execution,  Levy  on  and 
Sale  of  Same  Goods — First  Sale  Void  for 
Want  of  Delivei-y —  Exception  —  Fraud  a 
Question  of  Law  irhen. 

A,  by  a  regular  bill  of  sale,  sold  to  B  certain  arti- 
cles, being  tools  of  his  trade,  for  the  consideration 
of  a  sum  of  money,  paid  by  B  to  A.    "  And  also  in 
consideration  that  A  was  to  have  the  use  and  occu- 
!  pation  of  the  tools,"  &c.,  specified  in  the  bill  of  sale, 
for  the  term  of  three  months  from  the  date." 
(The  29th  of  August,  1810.) 

A  judgment  was  obtained  by  C  against  A,  the  2d 
August,  1810,  on  which  a  ft.  fa.  was  issued  and  de- 
livered to  the  sheriff  on  the  28th  November,  1810, 
|  who  took  the  articles  then  in  the  actual  possession 
I  of  A,  and  sold  them  to  satisfy  the  execution  of  C. 

It  was  held,  that  the  sale  of  the  goods  to  B,  unac- 
companied with  the  actual  delivery  of  them,  was 
fraudulent  and  void,  as  against  C,  a  judgment  cred- 
itor. 

A  voluntary  sale  of  chattels,  with  an  agreement, 
cotained  in  the  deed  or  out  of  it,  that  the  vendor 
may  keep  possession  is,  except  in  special  cases,  and 
for  special  reasons,  to  be  shown  and  approved  of  by 
the  court,  fraudulent  and  void,  as  against  creditors. 
Fraud  is  a  question  of  law,  especially  when  then- 
is  no  dispute  about  faets.  It  is  the  judgment  of  law 
on  facts  and  intents. 

Citations— 1  Taunt.,  381;  Act,  sess.  10,  eh.  44,  see.  2 : 
2T.  K.,  587;  1  Crunch.  :tO!»;  4  Binn..  258;  2  Bulst., 
225;  1  Atk..  1«5:  1  Ves.,  35<> ;  Free,  in  Ch.,  285;  1  I,<i. 
Kaym..  724  :  2  Bos.  &  P.,  5(1;  1  Ld.  Kuym.,  28<; ;  4  Dull.. 
208;  3T.  K.,  fi20,  note;  Cowp.,  4IE ;  1  Esp.  N.  P.,  205; 
1  Campb.  A".  P..  332;  7  T.  K.,  234:  Glanville,  lib.,  10. 
eh.  8;  Bk.  of  Assizes,  fol.  101,  pi.  72. 

THIS  was  an  action  of  trespass.     The  decla- 
ration  contained  several   counts;    qmtre 
clattsum  fregit,  de  boitis  atportatis,  etc. 


NOTE.— Sale*--  I'oxxe-nxion  retained  till  the  teller 
Fraud. 

PotixeMxinn  rctaiiiejl  liiitlir  rrnditr  ivtu  formerly  \\f1il 
cinirhiMivf  rriflnicf  of  fraud  ax  aaniiixl  creditinx.  In 
addition  to  above  case  of  Stiirtcvunt  v.  Billiard,  see 
Hamilton  v.  Hussel.  1  Crunch,  310;  The  Komp.  Ol- 
eott,  1H«:  I/out'cr  v.  Sunnier,  17  Mum.,  lid;  \cazie 
v.  Somerbv,  5  Allen.  280;  the  leading  case  of  Kd- 
wurd*  v.  HarU-n,  2  T.  II.,  587.  See,  also,  1'aget  v. 
IVrchenl.  I  Ksp.,  205;  Martin  v.  Pen-herd.  2  W. 
Black.,  702:  SUt-1  v.  Brown,  1  Taunt. .382. 

Thix  rontiiiufx  ti>  lit  the  loir  in  HHIIIII  of  Ilic  State*. 
Dempm-y  v.  Gardner,  127  Mass..  381;  llarlow  v. 
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The  cause  was  tried  at  the  Cpurtlandt  Cir- 
cuit, before  the  Chief  Justice,  in  June,  1811. 

On  the2d  August,  1810,  one  Meeker  obtained 
a  judgment  against  Nicholas  Holt,  for  three 
hundred  and  ten  dollars  ;  and  &  fieri  facias  for 
one  hundred  and  seventy-seven  dollars,  on  the 
said  judgment,  was  delivered  to  the  defendant, 
338*]  as  *sheriff,  on  the  28th  November, 
1810,  and  on  the  same  day  the  defendant  went 
to  the  shop  of  Holt,  who  was  a  blacksmith,  and 
levied  on  the  articles  in  question,  which  were 
blacksmiths'  tools.  On  the  evening  of  the 
same  day  the  plaintiffs  removed  the  articles 
from  Holt's  shop  to  their  own  store.  At  the 
time  of  the  defendant's  seizure,  Holt  showed 
the  tools  as  his  property. 

The  plaintiffs  gave  in  evidence  a  bill  of  sale, 
dated  the  29th  August,  1810,  executed  by 
Holt,  by  which  "in  consideration  of  one  hun- 
dred and  two  dollars  and  twenty-five  cents, 
paid  to  him  by  the  plaintiffs,  and  also  in  con- 
sideration that  he  (Holt)  was  to  have  the  use 
and  occupation  of  certain  tools  and  instruments, 
thereinafter  mentioned,  for  and  unto  the  full 
end  and  term  of  three  months,  next  following," 
he  sold  and  delivered  to  the  plaintiffs  the  arti- 
cles in  question,  which  were  specified,  with 
their  prices,  in  the  bill  of  sale. 

The  articles  were  proved  to  be  of  the  value 
of  one  hundred  and  seventeen  dollars  and 
eighty  cents. 

"A  witness  testified  that  he  saw  the  articles 
sold  and  delivered  by  Holt  to  the  plaintiffs  ; 
that  the  consideration  was  thirty-seven  dollars 
in  cash,  and  the  residue  a  debt  due  from  Holt 
to  the  plaintiffs. 

It  appeared  that  one  of  the  plaintiffs  had 
said  that  he  did  not  take  possession  of  the 
articles,  because  he  thought  the  bill  of  sale 
sufficient ;  that  Holt  owed  more  than  had  been 
paid  ;  and  that  he  did  not  consider  the  bill  of 
sale  out  until  the  29th  November. 

It  was  proved  that  in  the  evening  of  the  28th 
November  the  defendant  forcibly  broke  open 
the  inner  door  of  the  plaintiffs'  store,  and  took 
and  carried  away  the  goods  in  question. 

A  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated.  The  case  was 
submitted  to  the  court  without  argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 


This  case  is  not  of  much  moment,  in  respect 
to  the  amount  of  property,  but  it  is  very  im- 
portant as  to  the  principle  involved  in  the 
decision. 

The  facts  lie  in  a  narrow  compass.  Meeker, 
on  the  2d  of  August,  1810,  obtained  judgment 
against  Holt.  On  the  29th  of  August  Holt 
sold  his  goods  and  chattels  (being  a  quantity 
of  blacksmiths'  tools)  to  the  plaintiffs,  partly 
for  cash,  and  partly  to  satisfy  a  debt  due  to 
them.  The  articles  were  specified  in  the  bill 
of  sale,  and  the  bill  contained  an  agreement, 
that  Holt  was  to  retain  the  use  and  occupation 
of  the  goods,  for  the  term  of  three  months. 
*Just  before  the  expiration  of  the  term,  [*3«5J) 
and  while  the  goods  continued  in  possession 
of  Holt,  they  were  seized  by  the  defendant,  as 
sheriff,  by  virtue  of  an  execution  issued  on 
the  judgment  in  favor  of  Meeker. 

The  question  arising  upon  this  case  is,  whether 
the  sale  to  the  plaintiffs,  under  the  above  cir- 
cumstances, was  valid  in  law,  as  against  the 
judgment  creditor. 

As  between  the  parties  to  it,  a  sale  of  chattels 
unaccompanied  by  possession,  may  be  valid. 
It  may  even  be  valid  as  against  a  creditor,  who 
was  knowing  and  assenting  to  the  sale.  It 
was  so  ruled  in  Steel  v.  Brown  &  Pary,  1 
Taunt.,  381,  but  this  is  not  such  a  case.  Here 
was  a  judgment  creditor  affected  by  the  sale. 

The  statute  of  13  Eliz.,  and  which  has  been 
re-enacted  with  us  (sess.  10,  ch.  44,  sec.  2;, 
makes  void  all  grants,  and  alienations  of 
goods  and  chattels,  made  with  intent  to  delay, 
hinder  and  defraud  creditors.  This  statute, 
as  it  has  been  frequently  observed  by  the 
English  judges,  was  declaratory  of  the  com- 
mon law  ;  and  the  true  principles  of  law,  in 
relation  to  such  sales,  are  to  be  found  in  a 
series  of  judicial  decisions,  both  before  and 
since  the  statute  of  Elizabeth.  The  great 
point  is,  whether  the  fact  of  permitting  the 
vendor  to  retain  possession  of  the  goods  did 
not  render  this  sale  fraudulent  in  law,  not- 
withstanding such  permission  was  inserted  in 
the  deed  as  a  condition  of  the  contract.  If 
there  had  been  no  such  insertion,  but  the  sale 
had  been  absolute  on  the  face  of  it,  and  pos- 
session had  not  immediately  accompanied  and 
followed  the  sale,  it  would  have  been  fraudu- 
lent, as  against  creditors  ;  and  the  fraud,  in 
such  case,  would  have  been  an  inference  or 
conclusion  of  law,  which  the  court  would 


Hall,  132  Mass.,  232 ;  Farrar  v.  Smith,  64  Me.,  74  ; 
Reed  v.  Reed,  70  Me.,  504 :  Coburn  v.  Pickering,  3 
N.  H.,  415;  Lang  v.  Stowell,  55  N.  H.,  561 ;  Swift  v. 
Thompson,  9  Conn.,  63;  Hatstat  v.  Blakeslee,  41 
Conn.,  301 :  Pettingill  v.  Elkins,  50  Vt.,  431 ;  Mc- 
Kibbin  v.  Martin,  64  Pa.  St.,  &52 ;  Evans  v.  Scott.  89 
Pa.  St..  136.  But  see  Smith  v.  Crisman,  91  Pa.  St., 
428.  See,  also,  Burman  v.  Herring,  4  Harr.  (Del.), 
458 ;  Green  v.  Trieber,  3  Md.,  28 ;  Act  of  1865,  Mo. ; 
Claflin  v.  Rosenberg,  42  Mo..  439,  448 ;  43  Mo.,  593 ; 
Stern  v.  Henly,  68  Mo.,  262 ;  Gray  v.  Sullivan,  10 
Nev.,  416;  Hickock  v.  Buell,  51  Iowa,  655;  Watson 
v.  Rodgers,  53  Cal..  401;  McCraw  v.  Welch.  2  Cal., 
284;  Kendall  v.  Hughes,  7  B.  Mon.,  368:  Thompson  v. 
Yeck,  21  111.,  73;  Allen  v.  Carr,  85  111.,  338. 

Contra  as  to  grain  in  warehouse.  Broadwell  v. 
Howard.  77  111.,  305. 

Thatpogeetefan  continuing  in  the  vendor  te  only 
prima  facia  evulence  of  fraud,  and  may  be  explain- 
ed, is  now  the  law  in  England  and  in  many  of  the 
States.  Bissell  v.  Hopkins,  3  Cow.,  166;  Smith  v. 
Acker.  23  Wend.,  653 ;  Butler  v.  Van  Wyck,  1  Hill, 
438 :  Hanf ord  v.  Artcher,  4  Hill  271 ;  Michell  v.  West, 
55  N.  Y.,  107;  Clute  v.  Newkirk,  46  N.  Y.,  684;  Allan 
v.  Cowan,  23  N.  Y..  502 ;  Archer  v.  Hubbell,  4  Wend., 
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514;  Jennings  v.  Carter,  2  Wend.,  446;  M'Instry  v. 
Tanner,  ante,  135;  Williams  v.  Larondes,  1  Hall,  579; 
Ludden  v.  Hazen,  31  Barb.,  650 :  Butts  v.  Swartwood, 
2  Cow.,  431 ;  Ludlow  v.  Hurd,  19  Johns.,  218;  Tilson 
v.  Terwilliger,  56  N.  Y..  273;  Beals  v.  Gurnesy,  8 
Johns.,  446;  Doane  v.  Eddy,  16  Wend.,  523:  Randall 
v.  Cook,  17  Wend  53;  Butler  v.  Stoddard,  20  Wend.. 
507  ;  Stevens  v.  Fisher,  19  Wend.,  181 ;  White  v.  Cole, 
24  Wend.,  116 :  Blant  v.  Gabler,  77  N.  Y.,  461 ;  Tate  v. 
McCormick,  23  Hun,  218;  Miller  v.  Pancoast,  29  N.  J. 
L.,  250 ;  Boone  v.  Hardie,  83  N.  C.,  470 ;  Hilliard  v. 
Eagle,  46  Miss.,  309 ;  Collins  v.  Meyers,  16  Ohio,  547  ; 
Davis  v.  Turner,  4  Gratt.,  422 ;  Siepe  v.  Earman,  26 
Gratt.,  563 ;  Collins  v.  Taggart,  57  Ga.,  355 ;  Craw- 
ford v.  Kirksey,  55  Ala.,  282 ;  Richardson  v.  Cramer, 
28  La.  Ann.,  357  :  Scott  v.  Alford,  53  Tex.,  82;  George 
v.  Norris.  23  Ark.,  121 ;  Rose  v.  Colter,  76  Ind.,  590 ; 
Gait  v.  Dibrell,  10  Yerg,,  146 ;  Webster  v.  Anderson, 
42  Mieh.,  554;  Williams  v.  Porter,  41  Wis,,  422; 
Vase-v.  Stickney,  19  Minn.,  367;  Phillips  v.  Rietz,  16 
Kan..  396;  Miller  v.  Morgan,  11  Neb.,  121 ;  McCully 
v.  Swackhamer,  60  Oreg.,  438;  Warner  v.  Norton, 
20  How.,  448,460;  Martindale  v.  Booth,  3  Barn.  & 
Adol.,  498;  Leonard  v.  Baker,  1  M.  &  S.,  251 ;  Benj. 
Sales,  4th  Am.  Ed.,  Vol.  I.,  pp.  639-648. 
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have  been  bound  to  pronounce.  This  is  a  well- 
settled  principle  in  the  English  courts.  It  is 
to  be  met  with  in  a  variety  of  cases,  and  es- 
pecially in  that  of  Edwards  v.  Harden,  2  Term 
Rep.,  587;  and  it  has  been  recognized  and 
adopted  by  some  of  the  most  respectable  tribu- 
nals in  this  country.  (Hamilton  v.  Runnel,  1 
Crunch,  309;  Danes  v.  Cope,  4  Binn.,  258.) 
But  it  by  no  moans  follows  that  such  a  sale, 
with  such  an  agreement  attached  to  it,  and  ap- 
pearing on  the  face  of  the  deed,  is  necessarily 
valid.  There  must  be  some  sufficient  motive, 
and  of  which  the  court  is  to  judge,  for  the 
non  delivery  of  the  goods,  or  the  law  will  still 
presume  the  sale  to  have  been  made  with  a 
view  to  "delay,  hinder  or  defraud  creditors." 
Delivery  of  possession  is  so  much  of  the  essence 
of  the  sale  of  chattels,  that  an  agreement  to 
34O*]  *permit  the  vendor  to  keep  possession 
is  an  extraordinary  exception  to  the  usual 
course  of  dealing,  and  requires  a  satisfactory 
explanation.  This  was  a  voluntary  sale,  made 
by  the  debtor,  soon  after  the  judgment  against 
him,  and  made  to  a  creditor,  partly  for  cash, 
and  partly  to  satisfy  an  old  debt ;  and  why 
was  the  sale  made  three  months  before  possess- 
ion was  to  be  delivered,  if  it  was  not  to  defeat 
the  intermediate  execution  of  the  judgment 
creditor  ?  There  is  no  assignable  reason  ap- 
pearing for  the  arrangement,  and  the  time  of 
delivery  might  have  been  postponed  for  three 
years  as  well  as  for  three  months.  The  in- 
stances in  which  a  sale  of  chattels,  unaccom- 
panied with  delivery,  has  been  held  valid,  are 
all  founded  upon  special  reasons,  which  have 
no  application  to  this  case.  In  Stone  v.  Grub- 
ham,  2  Bulst.,  225,  Lord  Coke  makes  a  distinc- 
tion between  an  absolute  and  a  conditional 
sale  of  chattels,  and  he  says  that  "if  it  was  an 
absolute  conveyance,  and  a  continuance  in  pos- 
session afterwards,  this  shall  be  adjudged  in 
law  to  be  fraudulent ;  but  when  the  convey- 
ance is  conditional,  continuance  in  possession 
after  this  shall  not,  in  the  judgment  of  the 
law,  be  said  to  be  fraudulent."  This  case 
related  to  a  lease  for  years  of  land  ;  and  in 
Kdicard*  v.  Jfarben  Mr.  Justice  Buller  consid- 
ers this  as  a  well-settled  distinction,  applicable 
generally  to  the  sale  of  personal  chattels.  We 
are  not,  however,  to  understand  the  meaning 
of  these  cases  to  be  that  a  conditional  sale  of 
chattels,  unaccompanied  with  possession,  is, 
per  xe,  a  good  sale.  It  is  only  good  in  special 
cases.and  all  the  instances  referred  to  by  Buller, 
in  illustration  of  the  distinction,  are  of  that 
special  character.  A  conditional,  as  well  as  an 
absolute  sale,  may  equally  be  fraudulent,  in 
point  of  law,  as  well  as  fraudulent  in  fact,  un- 
less the  intent  of  the  parties  in  creating  the 
condition  be  sound  and  legal.  Neither  the 
statute  of  13,  nor  that  of  27  Eli/..,  makes  any 
distinction  between  conditional  and  absolute 
sales.  The  case  of  Ryull  v.  It>Ue,  1  Atk.,  165; 
1  Ves.,  359,  arose  under  tin;  Bankrupt  Act  of 
25  Jac.  I.,  which  has  a  special  provision,  ren- 
dering liable  to  the  commission,  goods  in  pos- 
session of  the  bankrupt,  by  the  consent  of  the 
true  owner.  The  decisions  under  that  act 
are,  therefore,  not  strictly  applicable  to  cases 
arising  under  the  statute  of  Elizabeth  ;  but  the 
opinions  given  in  that  case  were  extremely 
elaborate,  and  led  the  judges  to  an  examination 
of  the  whole  law  respecting  fraudulent  sales. 
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Mr.  Justice  Burnet  observed  that  there  was  no 
reason  for  a  distinction,  either  at  common  law 
or  under  the  statute  of  Elizabeth,  between 
Conditional  and  absolute  sales  of  goods  [*34 1 
if  made  to  defraud  creditors,  and  that  it  was 
difficult,  unless  in  very  special  cases,  to  assign 
a  reason  why  an  absolute  or  conditional  ven- 
dee of  goods  should  leave  them  with  the 
vendor,  unless  to  procure  a  collusive  credit. 

The  cases  in  which  a  postponed  delivery  has 
been  allowed  are  all  of  them  special,  as  I  have 
already  observed.  In  Bucknal  v.  Rniaton,  Prec. 
in  Cha. ,  285,  the  goods  were  sold  to  A,  the 
lender  of  money  on  bottomry,  and  tlit  sale 
was  in  the  nature  of  a  mortgage  or  security 
for  the  loan,  and  he  trusted  B,  the  borrower, 
to  negotiate  and  sell  the  goods  for  A's  advant- 
age. The  Lord  Chancellor  held  the  sale  good, 
even  against  a  judgment  creditor,  as  the  trust 
appeared  upon  the  face  of  the  bill  of  sale,  and 
it  was  not  to  give  a  false  credit,  but  for  a  par- 
ticular purpose  agreed  upon  at  the  time  of 
sale.-  In  Cole  v.  Davies,  1  Ld.  Raym.,  724,  it 
was  ruled  by  Holt,  Ch.  J.,  that  if  goods  of  A 
are  seized  upon/,  fa.  and  sold  to  B  bona  fide, 
and  for  a  valuable  consideration,  though  B 
permits  A  to  have  the  goods  in  his  possession, 
upon  condition  that  A  shall  pay  to  B  the 
money,  as  he  shall  raise  it  by  the  sale  of  the 
goods,  this  will  not  make  the  execution  fraud- 
ulent, and  a  subsequent  act  of  bankruptcy  by 
A  would  not  defeat  the  sale.  This  case  car- 
ried the  permission  of  retaining  the  possession 
to  the  greatest  length,  perhaps,  of  any  in  the 
books.  The  last  observation  of  Lord  Holt  was 
clearly  inaccurate,  as  it  is  contrary  to  the  pro- 
vision in  the  statute  of  James,  and  contrary  to 
what  was  said  by  the  Lord  Chancellor  in  the 
preceding  case  ;  but  the  case  itself  is  confirmed 
by  a  late  decision  of  the  C.  B..  in  Kidd  v. 
Raiclinxon,  2  Bos.  &  Pull..  59.  It  was  there 
decided  that  the  purchaser  at  a  sheriff's  sale 
may  leave  the  goods  in  the  possession  of  the 
defendant,  out  of  benevolence,  and  for  a  tem- 
porary and  honest  purpose.  But  Lord  Eldon 
distinguished  that  case  from  one  of  a  creditor 
buying  goods  to  satisfy  his  own  debt,  and  he 
places  reliance  on  the  circumstance  that  the 
parties  did  not  stand  in  the  relation  of  debtor 
and  creditor.  lie  said  that  the  purchaser 
might  be  considered  as  the  donee  of  the 
goods,  lending  money  to  the  original  defend- 
ant to  purchase  them  through  the  medium  of 
the  sheriff,  and  taking  a  bill  of  sale,  as  a  secu- 
rity for  the  money.  In  such  cases  it  has  been 
frequently  said  not  to  be  absolutely  fraudu- 
lent, or  not  so  in  point  of  law,  to  permit  the 
donor  to  continue  in  possession.  The  only 
inquiry  would  be  as  to  matter  of  fact, whether 
the  transaction  was  really  and  intrinsically 
fair  and  honest.  The  case  of  linck>i<il  v. 
* liiiiitton  is  analogous  in  principle,  [*342 
and  more  especially  the  case  of  Mugiptt  v.  tfillx, 
1  Ld.  Knym..  280, where  it  was  held  by  the  K. 
B.  that  if  one  man  lends  another  money  to  buy 
furniture,  and  takes  a  bill  of  sale  of  the  fur- 
niture, leaving  it  in  the  vendor's  possession, 
and  the  contract  be  honest,  it  is  then  valid, 
though  the  court  said  it  would  not  be  so 
if  the  goods  had  been  assigned  to  any  other 
creditor,  and  the  possession  had  been  re- 
tained. 

The  same  doctrine,  accompanied  with  the 
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same  distinction,  has  been  laid  down  in  Penn- 
sylvania, in  the  case  of  Waters  v.  M'CleUan,  4 
Dall.,  208.  Shippen,  C h.  J.,  there  observed 
that  "  in  the  case  of  a  voluntary  sale  of  goods 
the  law,  both  in  Pennsylvania  and  England, 
regards  the  conl  inuance  of  the  debtor's  posses- 
sion as  a  badge  of  fraud.  In  England  the  law 
is  the  same  where  the  sale  is  made  by  the 
sheriff ;  but  in  Pennsylvania  a  different  rule 
in  that  case  has  prevailed  ;  and  where  a  rela- 
tion or  friend,  after  a  fair  purchase  at  public 
sale,  leaves  the  goods  in  the  occupation  and 
use  of  the  debtor,  it  never  has  been  deemed  a 
fraud 'upon  creditors."  The  learned  judge 
who  pronounced  that  decision  could  not  have 
recollected  the  point  ruled  by  Lord  Holt,  in 
Cole  v.  Davies,  and  he  could  not  have  known  of 
the  decision  of  Lord  Eldon,  for  the  two  decis- 
ions were  concurrent  in  point  of  time. 

The  cases  of  marriage  settlements  form 
another  exception  to  the  general  rule.  In 
those  cases  the  goods  are  conveyed  to  trust- 
ees for  the  use  of  the  wife,  and  the  law  which 
countenances  those  settlements  permits  the 
wife,  as  cestui  que  trust,  to  have  the  possession 
as  part  of  the  trust,  as  essential  to  the  object 
of  the  settlement  and  as  being  considered  the 
same  as  possession  by  the  trustees.  The  case 
of  Haselinton  v.  GUI,  3  Term  Rep.,  620,  in 
note;  of  Cadogan  v.  Kennel,  Cowp.,  432,  and 
many  others  which  might  be  referred  to,  all 
proceed  upon  this  principle,  and  they,  of 
course,  have  no  bearing  upon  the  present 
question.  Indeed,  there  is  no  case  which 
sanctions  such  a  sale  as  the  one  in  the  present 
instance  ;  for  here  no  reason  whatever  appears 
for  withholding  delivery  of  possession,  and  the 
sale  must, therefore,  be  considered, in  judgment 
of  law,  as  fraudulent  and  void  against  the 
creditor.  Fraud  is  a  question  of  law,  and 
especially  when  there  is  no  dispute  about  the 
facts.  It  is  the  judgment  of  law  on  facts  and 
intents,  as  has  been  frequently  observed  by 
judges  of  the  greatest  eminence.  The  length 
of  time  for  which  the  possession  is  to  be  with- 
held is  not  material,  and  does  not  affect  the 
principle.  Thus,  in  the  late  case  of  Paget  v. 
Perchard,  1  Esp.  N.  P.,  205,  the  sheriff  was 
343*  J  *sued  for  seizing  goods  in  execution, 
which  had  only  the  day  before  been  sold  by 
bill  of  sale  to  the  plaintiff,  as  assumed  credi- 
tor, but  who  had  suffered  the  goods  to  remain 
with  the  defendant  and  to  be  used  as  his  own. 
Lord  Kenyon  ruled  that  this  sale  was  fraudu- 
lent in  law,  as  against  a  bona  fide  execution, 
and  nonsuited  the  plaintiff.  A  like  decision 
was  made  by  Lord  Ellenborough,  in  the  simi- 
lar case  of  WordaU  v.  Smith,  1  Campb.,  N.  P., 
332. 

The  general  principle  involved  in  this  dis- 
cussion is  extremely  important  to  the  commer- 
cial interests  of  the  community,  and  to  confi- 
dence and  integrity  in  dealing.  The  law,  in 
every  period  of  its  history,  has  spoken  a  uni- 
form language,  and  has  always  looked  with 
great  jealousy  upon  a  sale  or  appropriation  of 
goods,  without  parting  with  the  possession, 
because  it  forms  so  easy  and  so  fruitful  a  source 
of  deception.  Lord  Kenyon  said  that  he 
lamented  that  it  was  ever  decided  that  the  pos- 
session and  apparent  ownership  of  personal 
property  might  be  in  one  person,  and  the  title 
in  another,  and  he  thought  it  would  have  been 
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better  for  the  public  if  the  possession  of  such 
property  (except  in  the  case  of  factors)  were 
to  carry  the  title.  (7  Term  Rep.,  234.)  The 
value  of  the  principle,  and  its  necessity,  were 
perceived  and  felt  as  early  as  the  age  of  Glan- 
ville  ;  for  he  observed,  when  speaking  of 
pledges  (Lib.,  10,  ch.  8),  that  "when  a  thing 
is  agreed  to  be  placed  in  pledge,  by  a  debtor 
to  a  creditor,  and  delivery  does  not  follow,  it 
becomes  a  question  what  shall  be  done  for  the 
creditor  in  that  case,  since  the  same  thing  may 
be  pledged  to  other  creditors  both  before  and 
after.  And  it  is  to  be  observed  that  the  court 
will  not  regard  such  private  arrangements  nor 
intermeddle  therewith,  or  sustain  a  suit  there- 
on." This  was  acknowledging  the  mischief, 
and  admitting  the  remedy,  under  the  same 
enlightened  view  of  public  policy  and  private 
interest  which  somo  of  the  decisions  of  Lord 
Mansfield  announce,  at  the  period  of  the  full 
growth  and  maturity  of  the  commercial  sys- 
tem. There  is  also  a  case  in  the  Book  of  As- 
sizes, f.  101,  pi.  72,  22  Edw.  III.,  which  is 
much  to  the  present  purpose.  An  action  of 
trespass  was  brought  for  wrongfully  taking 
some  cattle,  and  the  jury  found  that  the  de- 
fendant had  received  from  the  bailiff  the 
beasts,  on  an  execution  which  had  issued  for 
him  against  one  B,  and  that  the  beasts  be- 
longed to  B  at  the  time  of  the  judgment,  and 
that  he  afterwards,  by  deed,  gave  them  to  the 
plaintiff  to  delay  the  execution  :  and  the  jury 
being  required  by  the  court  to  say  who  took 
the  profits  of  the  same  *beasts  in  the  [*344 
meantime,  they  answered  that  the  donor  did. 
Then  Thorpe,  J.,  declared  :  "  I  conceive  the 
gift  to  be  of  no  value,  and  I  hold  that  he  to 
whom  such  gift  was  made  was  only  keeper  of 
the  beasts,  to  the  use  of  the  other,  because 
there  was  fraud,  &c.,  for  otherwise,  a  man 
could  never  have  execution  of  chattels;  where- 
fore, take  nothing  by  your  bill." 

We  may,  therefore,  safely  conclude  that  a 
voluntary  sale  of  chattels,  with  an  agreement, 
either  in  or  out  of  the  deed,  that  the  vendor 
may  keep  possession,  is,  except  in  special 
cases,  and  for  special  reasons,  to  be  shown  to 
and  approved  of  by  the  court,  fraudulent  and 
void,  as  against  creditors.  This  is  clearly  not 
one  of  those  cases,  and  the  defendant  is,  there- 
fore, entitled  to  judgment. 

Judgment  for  ttie  defendant. 

Distinguished-4  Cranch  C.  C.,  59. 

Cited  in— 3  Cow.,  188;  7  Cow.,  304;  2  Wend.,  449  : 
4  Wend.,  109,  518 ;  8  Wend.,  379,  389 ;  9  Wend.,  300 :  16 
Wend.,  527 ;  20  Wend.,  30,  519 :  1  Hill,  453 ;  4  Hill, 
288;  2  Edw.,  320;  15  N.  Y.,  120:  1  Peters,  449;  11 
How.  (U.  S.),  394;  Hemp.,  616 ;  2  Wood.  &  M.,  117  ;  4 
Mason,  534;  1  Bald.,  534. 


HITCHCOCK,  AND  HIS  WIFE,  who  was  the 
Wife  of  FERRIS, 

v. 
CARPENTER. 

Action  of  Dower — Defendant  Claiming  Under 
Heirs  of  Husband — Estopped  From  Denying 
Husband's  Seisin  and  Death — Evidence. 


NOTE.— Dower— Claimant  under  hust>and's  heirs— 
Estoppel.— See  Embree  v.  Ellis,  2  Johns.,  119,  and 
note. 
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In  an  action  of  dower  the  defendant  pleaded,!. 
Ne  unque  seise,  &c.  2  Ne  unque  decouple,  &c.  3. 
That  the  husband  of  the  demandant  was  in  life, 
&c.  It  was  held  that  the  defendant,  claiming1  to 
hold  under  the  heirs  of  the  husband  of  the  de- 
mandant, was  estopped  from  denying  his  seisin  and 
death ;  and  that  the  defendant  could  not,  at  the 
trial,  give  in  evidence,  under  the  pleas,  a  release  of 
the  premises  to  A,  executed  by  the  demandant ;  but 
that  such  release  must  be  pleaded. 

Citation— 6  Johns.,  290. 

THIS  was  an  action  of  dower.  David  Fer- 
ris, deceased,  the  former  husband  of 
Rachel,  the  wife  of  Hitchcock,  was  seised,  in 
his  lifetime,  of  lot  No.  12,  in  Queensberry,  in 
Washington  County,  being  the  land  of  which 
the  demandant  claimed  dower.  The  defend- 
ant pleaded,  1.  Ne  unque  seise  que  dower,  &c. 
2.  Ne  unque  decouple,  &c.  3.  That  David  Fer- 
ris is  in  life,  &c.  4.  A  conveyance  by  the  de- 
mandant, of  the  premises  in  question  in  fee  to 
Elijah  Bartow,  his  heirs,  &c. 

The  cause  was  tried  before  Mr.  Justice  Yates 
at  the  Washington-  Circuit,  the  17th  June, 
1812. 

It  was  proved  that  David  Ferris  lived  on  the 
land  about  twenty  years  ago  ;  that  he  after- 
wards went  to  the  western  country,  and  it  was 
reported  that  he  was  drowned  in  the  Ohio 
River;  that  Ferris  and  the  demandant  lived  to- 
gether, as  man  and  wife,  and  that  she  has 
since  married  the  plaintiff.  It  also  appeared 
that  the  defendant  was  the  tenant  in  posses- 
sion of  the  premises,  and  claimed  to  hold 
under  the  heirs  of  David  Ferris.  The  yearly 
value  of  the  premises  was  proved. 

The  defendant  gave  in  evidence  a  release  of 
the  premises  in  question,  before  the  com- 
mencement of  the  suit,  duly  executed  by  the 
demandant  to  Samuel  Odell.  The  plaintiff's 
845*]  counsel  objected  *to  the  evidence  on  the 
ground  that  it  ought  to  have  been  pleaded,  or 
notice  of  it  given  with  the  general  issue.  The 
judge  overruled  the  evidence,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the 
plaintiffs. 

The  defendant  moved  for  a    new  trial,  1. 
Because  there  was  not    sufficient  evidence  of  i 
the  seisin  and  death  of  Ferris.    2.  Because  the 
release  offered  in  evidence  by  the  defendant 
was  improperly  rejected. 

Mr.  Skinner  for  the  defendant. 

Mr.  Z.  R.  Shejmerd,  contra,  cited  the  case 
of  Hitchcock  v.  Harrington,  6  Johns.  Rep., 
290. 

Per  Curiam.  As  the  defendant  claims  under 
the  heirs  of  Ferris,  he  is  estopped  from  deny- 
ing the  seisin  and  death  of  Ferris,  the  former 
husband  of  the  demandant.  He  has  affirmed 
that  seisin  by  taking  under  the  heirs.  This 
was  so  considered  by  this  court,  in  the 
case  of  Hitchcock  v.  Harrington,,  6  Johns.  Rep., 
290. 

The  release  offered  in  evidence  by  the  de- 
fendant was  properly  excluded.  It  ought  to 
have  been  pleaded.  It  could  not  be  given  in 
evidence  under  any  of  the  pleas  on  which 
issue  was  joined.  It  had  no  relation  to 
either. 

Motion  denied. 

Cited  in— 12  Wend..  «7;  17  Worn!.,  1«5;  2  Hill,  308; 
1  N.  Y.,  259  :  4  IJurb.,  1H5 ;  8  Barb.,  406. 
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MID BERRY 

v. 

COLLINS    AND    MEAD,    Overseers    of  the 
Poor  of  Norwich. 

Mandamus,  Peremptory,  Refused — BUI  of  Ex- 
ceptions— Must  be  Presented  to  Judges  Common 
Pleas — Signed  and  Sealed  while  together  as 
Court. 

Where  on  the  return  to  an  alternative  mandainux, 
commanding  the  judges  of  a  court  of  common  pleas 
to  sign  and  seal  a  bill  of  exceptions,  or  show  cause, 
&c.,  it  appeared  that  the  bill  of  exceptions  was  not 
tendered  to  the  judges  at  the  trial,  but  was  present- 
ed to  them  individually,  at  different  times,  after  the 
court  had  adjourned  for  the  term,  this  court  refus- 
ed to  grant  a  peremptory  mandamus. 

The  facts  on  which  a  bill  of  exceptions  is  taken 
must  be  reduced  to  writing  at  the  time,  and  present- 
ed distinctly  to  the  court,  during  the  trial,  or,  at 
least,  during  the  continuance  of  the  term. 

Citation— 6  Johns.,  279. 

AN  alternative  mandamus  had  been  issued, 
pursuant  to  a  rule  of  this  court,  directed 
to  the  judges  and  assistant  justices  of  the  Court 
of  Common  Pleas  of  Chenango  County,  com- 
manding them  to  sign  and  seal  a  bill  of  excep- 
tions, which  had  been  tendered  by  the  defend- 
ant in  the  above  cause,  or  show  cause,  &c. 
One  of  the  judges  signed  the  bill  of  exceptions, 
and  two  of  them  made  a  separate  return,  un- 
der their  hands  and  seals. 

*The  return  stated  that  the  cause  [*34€> 
came  on  to  be  tried  at  the  last  October  Term, 
before  the  Chenango  Common  Pleas;  that  sev- 
eral of  the  material  facts  stated  in  the  bill  of 
exceptions  were  incorrect  and  untrue;  that 
the  bill  was  not  tendered  at  the  trial,  but  pre- 
sented to  the  judges  individually,  at  different 
times,  after  the  court  had  adjourned  for  the 
term,  and  the  statements  in  the  bill  were  found 
to  be  untrue;  that  the  court  did  not  decide 
that  two  of  the  jurors  should  be  excluded  as 
witnesses,  on  account  of  their  interest,  but 
referred  the  question  of  their  competency  to 
triors;  that  the  contract  between  the  overseers 
of  the  poor  of  the  town  was  offered  in  evidence, 
and  read  only  to  show  the  division  of  the  poor 
money,  and  not  read  or  relied  on  as  evidence 
of  the  contract  on  which  the  suit  was  brought; 
that  the  court  did  not  refuse,  as  stated  in  the 
bill  of  exceptions,  to  permit  Calkins  to  swear 
that  the  contract  was  conditional,  but  he  and 
two  other  witnesses  testified  that  there  was  no 
condition  ;  that  the  court  did  not  refuse  to 
charge  the  jury  on  the  law  and  the  fact,  but 
did  so  charge  them;  that,  from  the  length  of 
time  elapsed  since  the  trial,  the  judges  cannot 
recollect  all  the  material  facts  in  the  case  with 
sufficient  certainty. 

On  reading  this  return,  a  motion  was  made 
for  a  peremptory  mandamus. 

Per  Curtain.  The  fact  stated  in  the  return 
of  the  two  judges,  that  the  bill  of  exceptions 
was  not  tendered  at  the  trial,  but  presented  to 
the  judges  individually,  after  the  term  had  end- 


NOTK.     Mnndrtiiiitx  to  \nfrrinr  court*. 

Ai>i>fllale  court*  /iair  power  to  comi>cl  inferior 
court*  t»  xiim  ami  ural  hill*  of  r.rcc (>( i<»i.-t. 

People  v.  Judges  of  Westchester.  2  Johns,  ('as., 
11H;  S.  ('.,  Col.  and  Cai.,  lift;  Pomeroy  v.  Prewton. 
2  Cai.,  373;  Sikes  v.  Kansoin,  f!  Johns.,  ~7'.» :  People 
v.  Judges  of  Washington.  C.  P..  1  Cai..  511.  notrx 
and  casi*  there  cited. 
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ed,  is  sufficient  cause  for  denying  the  present 
motion.  The  facts  attending  a  trial  are  ex- 
tremely liable  to  be  mistaken  or  forgotten,  if 
they  are  not  reduced  to  writing  at  the  time,  and 
presented  distinctly  to  the  court  during  the 
continuance  of  the  term.  As  this  bill  was  not 
tendered  until  the  subsequent  vacation,  we 
will  not  now  award  process  to  compel  the 
judges  to  sign  it.  The  reasons  upon  which  the 
court  refused  to  grant  a  like  motion,  in  the 
case  of  Sikex  v.  Ransom,  6  Johns.  Rep.,  279, 
apply  to  this  case. 

Motion  denied. 

Cited  in-3  Cow.,  34;  5  Park.  13;  3  Wood.  &  M.,  225, 
.r>37:  36  N.  J.  L.,  04;  50  Ind.,  8. 


347*]  *!N  THE  MATTER  OF  WILLIAM  M. 
BLISS,    Gent.,   &c. 

Attorneys  and  Counselors  not  Privileged  from 
Serving  in  Militia — Common  Law  Privileges — 
How  Taken  Away. 

Attorneys  and  counselors  at  law  are  not  privileged 
from  serving  in  the  militia.  Though  the  common 
law  privileges  of  the  olHcers  of  courts  of  justice 
cannot  be  taken  away  by  general  words,  yet  they 
may  by  the  express  words  or  manifest  intent  of  a 
statute. 

Citations— 2  Bl.  Rep.,  1123;  N.  Y.  Const.,  art  40; 
Act  of  Cong.,  May,  1792;  Act,  32sess.,  ch.  165;  Plowd. 
205  b. 

A  motion  was  made,  at  the  last  term,  for  the 
allowance  of  a  writ  of  privilege,  in  be- 
half  of  AVilliam  M.  Bliss,  an  attorney  and 
counselor  of  this  court.  The  affidavit  on  which 
the  motion  was  made  stated  that  Bliss  was  a 
practising  attorney  and  counselor  of  the  court, 
and  had  been  ordered  by  a  captain  of  a  com- 
pany of  militia,  in  the  town  of  Troy,  to  per- 
form military  duty  as  one  of  the  company, 
and  had  been  sentenced  to  pay  a  fine  for  his 
non-attendance  at  the  company  parade,  pur- 
suant to  the  order  and  notice  for  that  purpose; 
and  that  he  had  lately  been  drafted  into  a  com- 
pany of  militia,  and  ordered  by  the  command- 
ant of  the  company  to  hold  himself  in  readi- 
ness to  march,  at  a  moment's  warning,  as  one 
of  the  militia,  detached,  pursuant  to  a  late  law 
of  the  United  States,  for  the  defense  of  the 
State  of  New  York. 

The  Court  intimated  an  opinion  against  the 
motion;  but  said  the  question  intended  to  be 
raised  was  so  important  that  it  ought  to  be 
argued,  and  that  notice  should  be  given  to  the 
Attorney-General  to  attend  at  the  next  term, 
to  argue  the  motion  in  behalf  of  the  people. 

The  motion  was  again  made  at  this  term. 

Mr.  P.  W.  Radcliff,  in  support  of  the  mo- 
tion, cited  4  Burr.,  2109,  2114;  Cro.  Car.,  11; 
2  Johns.  Cas.,  103;  Off.  Brev.,  164,  174;  Coke's 
Entries,  474;  Rich.  K.  B.  Pr.,  340;  Str.,  1143; 
1  Lev.  265;  1  W.  Bl.,  636,  1123-1127;  the  sever- 
al Militia  Laws  of  the  United  States,  and  of 
this  State;  2  Inst.,  395;  Com.  Dig.,  Parliament, 
R,  23,  24. 

Mr.  T.  A.  Emmet,  Attorney-General,  contra. 

Per  Curiam.  It  was  a  principle  of  the  com- 
mon law  that  the  privileges  of  the  officers  of 
the  courts  of  justice  were  not  to  be  taken  away 
by  the  general  comprehensive  words  of  a  stat- 
ute. This  doctrine  is  not  to  be  questioned; 
794 


and  as  the  privilege  is  granted,  not  for  the  sake 
of  the  individual,  but  of  the  suitors,  and  of 
the  administration  of  justice,  it  is  the  duty  of 
the  courts  to  give  this  privilege  their  constant 
protection.  It  is,  however,  as  little  to  be  dis- 
puted that  the  Legislature  may,  in  its  discre- 
tion, abridge  or  *takeaway  this  privi-  [*348 
lege;  and  whenever  the  legislative  will  is  to  be 
ascertained  with  perfect  certainty,  either  from 
the  express  words  or  the  manifest  intent  of  the 
statute,  the  courts  are  bound  to  yield  obedi- 
ence to  that  will.  To  contend  that  the  privilege 
of  an  attorney  cannot  be  taken  away,  without 
express  words  mentioning  attorneys,  when  the 
sense  of  the  Legislature  shall  otherwise  appear, 
with  equal  conviction  and  certainty,  does  not 
seem  to  be  consistent  with  a  due  obedience  to 
law.  In  Gmmfscase,  2  Bl.  Rep.,  1123,  J/r. 
Justice  Blackstone  admits  that  a  privilege,  in- 
herent in  the  officers  of  a  court  by  common 
law,  may  be  taken  away  by  the  express  words, 
or  manifest  intent,  of  the  statute,  or  by  a  gen- 
eral negative  that  such  and  such  persons  shall 
be  exempted,  and  no  other.  In  examining  the 
militia  laws,  we  think  it  perfectly  clear  that 
the  Legislature  intended  that  attorneys  should 
not  be  exempted.  In  the  first  place  the  consti- 
tution of  this  State  (article  40),  when  speaking 
of  the  militia,  declares  that  "it  is  the  duty  of 
every  man  who  enjoys  the  protection  of  soci- 
ety to  be  prepared  and  willing  to  defend  it." 
The  importance  of  the  militia  to  the  public  de- 
fense has  been  more  uniformly  acknowledged, 
and  more  deeply  inculcated,  in  this  country 
than  in  England,  and  the  value  and  necessity 
of  the  service  would  be  more  likely  to  be  en- 
hanced when  brought  into  competition  with  the 
common  law  privilege  of  the  officers  of  the 
courts.  The  Act  of  Congress  of  May,  1792,  de- 
clares that  "each  and  ever}7  free  able-bodied 
white  male  citizen  of  the  respctive  States,  ex- 
cept," &c.,  shall  be  enrolled.  And  it  then  ex- 
cepts  the  Vice-President  of  the  United  States, 
the  officers  (judicial  and  executive)  of  the  gov- 
ernment of  the  United  States,  the  members  of 
Congress,  &c.,  and  "all  persons  who  now  are, 
or  may  hereafter  be,  exempted  by  the  laws  of 
the  respective  States."  The  Act  of  the  Legis- 
lature of  the  32d  session,  ch.  165,  declares, 
that  in  addition  to  persons  exempted  by  the 
Act  of  Congress,  the  following  persons  shall 
be  exempted,  viz.,  the  Lieutenant-Governor, 
the  members  of  both  houses  of  the  Legislature, 
and  their  respective  officers,  while  in  the  exe- 
cution of  the  duties  of  their  respective  offices, 
the  Chancellor,  the  Chief  Just  ice  and  other  jus- 
tices of  the  Supreme  Court,  judge  of  the  Court 
of  Probate,  and  all  other  judicial  officers  of 
the  State,  all  ministers  of  the  gospel,"  &c. 

The  Act  of  1801,  as  well  as  the  Act  of  1786, 
extended  the  exemption  still  further,  and  in- 
cluded, by  name,  the  Attorney-General,  and 
registers  and  clerks  of  courts,  sheriffs,  coro- 
ners and  constables,  &c.  These  special  excep- 
tions do,  by  irresistible  inference,  implv 
*that  ministerial  officers  of  the  court  [*34& 
are  not  excepted,  and  it  would  be  against  all 
the  settled  and  rational  rules  of  interpretation 
to  hold  that  attorneys  were  still  entitled  to  ex- 
emption. A  statute  is  to  be  so  construed,  if 
possible,  as  to  give  sense  and  meaning  to  everv 
part,  and  the  maxim  was  never  more  appli- 
cable, that  expressio  unions  persona  est  exclusio 
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altering.  The  sages  of  the  law,  says  Plowden, 
305  b,  have  been  guided  by  the  intention  of  the 
Legislature,  which  they  have  always  taken  ac- 
cording to  the  necessity  of  the  matter,  and  ac- 
cording to  that  which  is  consonant  to  reason 
and  good  discretion.  These  special  exemptions 
in  the  act,  of  the  officers  of  the  courts,  are  idle 
and  superfluous,  and  involve  an  absurdity,  if 
the  attorneys  of  the  court  are  nevertheless  ex- 
empted without  any  such  exception.  We  can 
cheerfully  acquiesce  in  the  general  doctrine, 
that  the  privilege  of  the  attorney  is  valuable, 
and  is  not  to  be  taken  away  by  general  words, 
or  when  the  statute  is  susceptible  of  any  other 
reasonable  construction.  But  when  the  intent 
is  so  manifest  as  to  leave  no  doubt  of  it,  and 
when  all  the  rules  which  the  wisdom  of  the 
common  law  has  provided  for  the  interpreta- 
tion of  statutes  declare  that  intent,  and  the 
statute  would  otherwise  be  made  to  speak 
without  sense  or  meaning,  the  courts  are  bound 
to  follow  that  intent  as  much  as  if  it  had  been 
conveyed  in  express  words. 

Motion  denied. 


FOWLER  t>.    LANSING. 

Act  Regulating  Highways  —  Penally  for  Obstruct- 
ing —  Construction  of  Statute. 

The  penalty  given  by  the  16th  section  of  the  Act 
Regulating  Highways  (sess.,  24,  ch  186),  for  obstruct- 
ing highways  or  roads,  relates  only  to  obstructions 
of  highways  or  public  roads,  and  not  of  a  private 
road. 

Citation—  Act,  sess.  24,  ch.  18«. 

IN  error,  on  cerliorari  from  a  justice's  court. 
Lansing  brought  an  action  against  Fowler 
before  the  justice,  to  recover  the  penalty  of 
five  dollars,  for  obstructing  a  highway  or  road, 
under  the  19th  section  of  the  Act  to  Regulate 
Highways  (sess.  24,  ch.  186),  which  declares 
that  "if  any  person  shall  hereafter  obstruct 
any  highway  or  road,  or  shall  fill  up  or  place 
any  obstruction  in  any  ditch  constructed  for 
draining  water  from  any  road,  such  person 
shall  forfeit  five  dollars,  for  every  offense,  to 
be  recovered,"  &c.  The  road  was  not  a  public 
highway,  but  a  private  road,  laid  out  by  the 
commissioners,  under  the  16th  section  of  the 
act. 

The  justice  gave  judgment  for  the  penalty. 

Mr.  li.  M.  Livingston  for  the  plaintiff  in 
error. 

Mr.  W.  Mnekmaness,  contra. 


*I"er  Curuim.  This  was  an  action  to  re- 
cover the  penalty,  under  the  19th  section  of  the 
Act  to  Regulate  Highways,  for  obstructing  a 
private  road,  and  till-  justice  gave  judgment  for 
the  penalty.  The  question  is  whether  the  pen- 
alty given  by  that  section  is  recoverable  for 
such  obstruction.  We  think  the  sound  and 
just  construction  of  that  section  to  be,  that  it 
relates  only  to  highways  or  public  roads.  It 
ordains  "that  if  any  person,  within  any  of  the 
said  towns,  shall  hereafter  obstruct  any  high- 
way or  road,  &c.,  such  person,  so  offending, 
shall  forfeit  for  every  such  offense  the  sum 
of  five  dollars,  to  be  recovered,"  «&c.  In  vari- 
ous parts  of  the  act  the  term  "road"  is  used 
synonymously  with  "highway",  and  when  it 
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speaks  of  a  road  for  individuals  only,  it  is 
spoken  of  as  a  private  road.  The  penalty  is 
given  to  the  commissioners  of  the  town  in 
which  the  offense  was  committed,  for  the  im- 
provement of  the  public  roads  and  bridges  in 
the  town,  and  this  fortifies  the  construction 
to  this  part  of  the  act;  for  an  obstruction  of  a 
private  road  is  a  mere  private  injury,  in  which 
the  public  have  no  concern;  and  it  would  be 
quite  absurd  to  suppose  that  the  Legislature 
meant  to  inflict  a  penalty,  and  to  appropriate 
it  to  the  public,  for  an  injury  solely  of  a  private 
nature.  On  this  ground  we  reverse  the  judg- 
ment. 

Judgment  reversed. 
Cited  in— 7  Barb.,  310;  29  Barb.,  80;  17  How.  Pr.,  536. 


PORTER  t>.  ANDREAVS. 

Articles  Signed  by  Seaman —  Voyage  Commenced 
— Return  for  Repairs — Question  of  Seaworth- 
iness— Refusal  of  Seaman  to  Proceed — No 
Freight  Earned — No  Liability  of  (hcner  far 
Wages. 

A  seaman  signed  articles  for  a 'voyage  from  New 
York  to  North  Carolina,  and  thence  to  a  port  in 
Europe.  The  vessel  went  from  New  York  to  North 
Carolina  in  ballast,  and  there  took  in  a  cargo  and 
sailed  for  Europe;  but  was  compelled,  in  conse- 
quence of  springing  a  leak.to  put  in  to  New  York  for 
repairs. 

The  seamen  made  no  application  for  repairs,  un- 
der the  law  of  the  United  States ;  but  the  owners 
voluntarily  caused  repairs  to  be  made ;  and  the  ves- 
sel after  the  repairs  was,  in  the  opinion  of  the  mas- 
ter carpenter  and  three  ship  builders,  perfectly  sea- 
worth}'  :  though  seven  journeymen  carpenters  were 
of  opinion  that  she  was  not  seaworthy ;  and  on  that 
ground  the  crew  refused  to  proceed  on  the  voyage. 
No  freight  was  earned,  the  cargo  having  been 
landed  only  for  the  purpose  of  repairs,  and  was  re- 
laden  after  they  were  completed.  An  action  was 
brought  by  one  of  the  seamen,  who  refused  to  pro- 
ceed, to  recover  his  wages  to  the  time. 

It  was  held  that  he  was  not  entitled  to  recover, 
there  being  no  freight  earned,  nor  any  loss  of  voy- 
age imputable  to  the  master  or  owners. 

Citation — 1  Laws  of  U.  8.,  135. 

IN  error,  from  the  Justice's  Court  of  the  City 
New  York.  Andrews  brought  an  action  in 
the  court  below  against  Porter,  master  of  the 
ship  Eli/.a  Ann,  for  his  services  as  a  seaman, 
on  a  voyage  from  New  York  to  North  Caro- 
lina, and  from  thence  to  *New  York.  [*3£»1 
It  was  proved  that  the  plaintiff  below  signed 
articles  in  the  usual  form,  for  a  voyage  on 
board  of  that  ship,  "  from  New  York  to  North 
Carolina,  and  from  thence  to  one  or  more  ports 
in  Europe,  and  back  to  her  port  of  discharge 
in  the  United  States."  The  plaintiff  shipped 
the  IHtli  August,  1811,  at  seventeen  dollars  per 
month.  The  ship  proceeded  on  her  voyage  in 
ballast,  and  discharged  her  ballast  in  Wallace's 
Channel,  in  North  Carolina,  and  there  took  in 
a  cargo  and  cleared  out  for  Gibraltar.  After 
being  at  sea,  and  during  the  prosecution  of  hoi- 
voyage,  she  was  found  to  make  so  much 
water  that  it  was  thought  necessary  to  put  in 
to  New  York  to  refit.  On  her  arrival  the 
owner  voluntarily  proceeded  to  repair  the  ship 
without  any  application  of  the  seamen  for 
that  purpose  under  the  act  of  Congress.  On 
examination  it  appeared  that  the  timbers  of 
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the  ship  were  sound,  arid  that  the  leak  was 
occasioned  by  the  planks  in  her  bottom  being 
eaten  by  worms,  while  she  was  in  North  Caro- 
lina. Seven  journeymen  ship  carpenters  who 
were  employed  in  repairing  her,  testified  that, 
in  their  opinion,  she  was  not  so  repaired  as  to 
be  seaworthy,  though  she  might  have  been 
made  so  ;  that  the  larboard  side  was  sufficiently 
repaired,  and  had  the  starboard  side  been  re- 
paired in  the  same  manner,  she  would  have 
been  seaworthy.  The  owners  refused  to  make 
any  further  repairs,  and  loaded  her  for  sea. 
The  plaintiff  below,  and  the  rest  of  the  crew, 
refused  to  proceed  to  sea  in  the  ship  on  the 
ground  that  she  was  not  seaworthy.  The 
master  ship  carpenter,  under  whose  direction 
the  repairs  were  made,  and  three  ship  builders 
who  were  called  to  survey  the  ship,  were  of 
opinion  that  the  ship  was  perfectly  seaworthy. 

It  appeared  that  no  freight  had  been  earned 
by  the  ship,  she  having  landed  her  cargo  in 
order  to  be  repaired  ;  and  the  cargo  was  re- 
laden  and  carried  to  her  port  of  destination. 

The  court  below  being  of  opinion  that  the 
vessel  was  not  seaworthy,  and  that  the  plaint- 
iff was  not  bound  to  proceed  to  sea  in  her, 
gave  judgment  in  his  favor  for  eighty-seven 
dollars,  being  the  amount  due  to  him. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam. .  There  was  contradictory  evi- 
dence as  to  the  seaworthiness  of  the  ship, 
after  the  owners  had  repaired  her,  and  the 
court  below  concluded  that  she  was  not  sea- 
worthy, and  allowed  the  seamen  their  ratable 
wages.  It  does  not  appear  but  that  the  ship 
was  seaworthy  when  she  sailed  from  New 
York  ;  and  as  she  lay  several  months  in  North 
352*]  Carolina,  and  no  leakage  appeared  *on 
the  voyage  there,  the  presumption  is  that  the 
injury  by  worms  arose  while  she  lay  in  the 
river  at  North  Carolina.  The  question  then, 
is  whether  wages  are  recoverable  in  this  case 
when  no  freight  was  earned  ;  and  when,  in 
the  opinion  of  the  master  carpenter  employed 
to  repair  the  ship,  she  was  sufficiently  repaired 
for  the  voyage.  The  act  of  Congress  (Laws 
of  U.  S.,  Vol.  I.,  135)  had  provided  a  compe- 
tent tribunal  to  settle  such  questions,  by  en- 
abling the  mate  and  a  majority  of  the  crew  to 
cause  application  to  be  made  to  the  district 
judge,  who  would  have  directed  an  examina- 
tion to  be  had,  and  have  eventually  determined 
upon  the  duty  of  the  seamen.  There  is  no 
case  to  be  found  which  allows  wages  when  no 
freight  is  earned,  and  when  the  loss  of  the 
voyage  is  not  to  be  imputed  to  the  default  of 
the  master  or  owner.  In  this  case  the  crew 
neglected  to  apply,  under  the  act  of  Congress, 
for  the  requisite  repairs,  but  submitted  to  have 
them  made  under  the  direction  of  the  owners, 
who  conformed  to  the  judgment  of  the  master 
ship  carpenter  ;  and  that  must  be  deemed  suffi- 
cient (even  admitting  a  want  of  seaworthiness 
to  justify  a  demand  for  wages)  to  excuse  the 
owner  from  the  payment  of  wages,  if  the 
crew  afterwards  refused  to  abide  by  the  judg- 
ment of  the  master  ship  carpenter,  and  to  per- 
form the  voyage.  They  cannot  be  permitted 
in  a  case  free  from  any  suspicion  of  fraud,  to 
set  up  the  opinion  of  journeymen  workmen, 
not  only  to  excuse  their  breach  of  contract, 
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but  to  justify  their  demand  for  wages.  Such 
a  practice,  if  tolerated,  would  be  extremely 
prejudicial  to  the  merchants'  service. 

Judgment  reversed. 

Cited  in— 9  Cow.,  165;   1  Hilt.,  39;  Olcott,  297;  2 
Wood,  and  M.,  318. 


PHINNEY  c.  EARLE. 

Justice's  Court — Appearance  for  Plaintiff  by 
Constable  who  Served  Summons — Plea  of  For- 
mer Suit  by  Deft,  and  Neglect  of  Plaintiff  to 
Set  off  Claim — Set-off  teas  Offered  and  Ob- 
jected to  in  Former  Suit — Def't  Estopped. 

In  an  action  before  a  justice,  the  constable  who- 
served  the  summons  answered  for  the  plaintiff,  and 
presented  to  the  justice  the  note  on  which  the  suit 
was  brought,  and  stated  the  plaintiff's  demand. 
This  was  held  not  to  be  appearing  and  advocating: 
the  cause,  within  the  meaning  of  the  act.  (Sess.  31, 
ch.  204.) 

The  defendant  pleaded  that  while  one  I.  was  t  he- 
owner  and  possessor  of  this  note,  he  sued  him  be- 
fore a  justice,  and  I.  neglected  to  set  off  the  note, 
pursuant  to  the  act.  It  appeared  that  the  note  was 
offered  as  a  set-off  but  was  objected  to  by  the  de- 
fendant, and  rejected  by  the  justice,  because,  before 
it  became  due,  and  previous  to  its  transfer,  the 
plaintiff  had  agreed  to  receive  payment  in  ashes.  It 
was  held,  that  the  defendant,  after  having  objected 
to  the  admissibility  of  the  set-off,  could  not  take 
advantage  of  a  want  of  it ;  and  that  the  set-off  made 
by  I.  was,  under  the  circumstances,  properly  re- 
jected. 

Citation— Act,  sess.  31,  ch.  204. 

IN  error,  on  certiorari  from  a  justice's  court. 
Earle  sued  Phinney,  before  the  justice,  on 
a  promissory  note,  dated  7th  December,  1810, 
for  thirteen  dollars  and  sixty  cents,  payable 
on  demand  to.T.  Allen  or  bearer,  on  which  was 
indorsed  one  dollar  and  four  cents. 

*On  the  return  of  the  summons,  the  [*353 
defendant  and  his  attorney  appeared,  and  the 
constable  who  served  the  summons  ^aid  he 
would  appear  and  answer  for  the  plaintiff,  if 
the  defendant  and  his  attorney  would  take  no 
advantage  of  it,  to  which  they  agreed,  and  the 
constable  then  presented  and  declared  upon 
the  note ;  and  the  defendant  pleaded  non  n»- 
Kumptnt.  The  cause  was  adjourned  for  trial. 
The  defendant  admitted  the  note  in  question, 
and  proved  that  he  had  before  sued  one  Luther 
Johnson,  before  another  justice,  and  recovered 
against  him,  and  that  Johnson  was  then  the 
owner  and  possessor  of  the  same  note,  and 
did  not  set  it  off,  pursuant  to  the  statute.  The 
defendant  proved  that  in  the  suit  against 
Johnson  the  note  was  offered  as  a  set-off  by 
him,  and  the  justice  rejected  it,  on  the  ground 
that  previous  to  the  transfer  of  the  note  by 
Earle  to  Johnson,  and  before  the  same  was 
due,  Earle  had  agreed  to  .receive  payment  of 
it  in  ashes. 

The  plaintiff  also  proved  that,  before  and 
since  the  commencement  of  the  suit,  the  de- 
fendant had  confessed  that  he  justly  owed  the 
amount  of  the  note,  and  requested  the  plaintiff 
to  take  payment  in  blacksmiths'  work. 

The  justice  gave  judgment  for  the  plaintiff 
for  thirteen  dollars  and'ninety  cents. 

Mr.  Kellogg  for  the  plaintiff-  in  error. 

Mr.  Richardson,  contra. 

Pei'  Curiam.  There  is  no  error  in  the  pro- 
ceedings or  judgment.  The  constable  who 
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served  the  process  did  not  ' '  appear  and  advo- 
cate "  for  the  plaintiff,  within  the  meaning  of 
the  act.  (Sess.  81,  ch.  204.)  The  statute  refers 
to  an  appearance  at  the  trial  of  the  cause.  He 
merely  appeared  for  him  to  present  the  note  to 
the  justice,  and  did  not  appear  at  the  trial. 
The  former  judgment  against  Johnson,  while 
holder  of  the  note  in  question,  was  no  bar  to 
the  plaintiff's  suit,  because,  under  the  special 
agreement  to  take  payment  of  the  note  in 
ashes,  the  note  was  not  negotiable  after  it  was 
due,  without  being  subject  to  that  agreement  ; 
and  it  was  properly  rejected  when  offered  as  a 
set-off  by  Johnson.  It  was  returned,  there- 
fore, to  the  plaintiff  below,  and  the  defendant, 
after  such  return,  had  confessed  that  he  owed 
it  to  the  plaintiff.  Having  objected  to  its  ad- 
missibility,  as  a  set-off  by  Johnson,  he  cannot 
now  take  advantage  of  that  act  (even  if  erro- 
354:*]  neons)  *to  defeat  a  recovery  altogether 
on  the  note.  Nor  does  it  appear  that  the 
judgment  was  for  more  than  the  face  of  the 
note,  with  interest,  deducting  the  indorse- 
ments. 

Judgment  affirmed. 

Cited  in— 11  Wend.,  74 ;  16  Wend.,  584 ;  Hill  &  D.. 
350 :  5  X.  Y..  534 ;  7  Abb.  N.  C.,  473. 


KITTLE  t>.  BAKER  AND  BROWN. 

Justice's  Court — Appearance  for  Plaintiff  by 
Constable  who  Served  Summons —  Waiver  of 
Objection — Justice  may  Adjourn  on  Plaintiff's 
Motion  Six  Days. 

Where  a  constable  who  served  a  summons  an- 
swered for  the  plaintiff,  and  exhibited  his  demand 
to  the  justice,  and  no  objection  was  made  by  the  de- 
fendant, it  was  held  that  it  could  not  be  alleged  for 
error. 

The  justice  may,  on  the  return  of  a  summons,  at 
the  request  of  the  plaintiff,  adjourn  the  cause  for 
six  days,  without  requiring  an  oath  of  the  absence 
of  material  witnesses. 

IX  error,  on  certiorari  from  a  justice's  court. 
Kittle  sued  Baker  and  Brown  before  the 
justice.  On  the  return  of  the  summons,  the 
parties  being  called,  the  constable  who  served 
the  summons  answered  for  the  plaintiff,  and 
the  defendants  appeared  by  their  attorney. 
The  constable  then  exhibited  to  the  justice 
the  plaintiff's  demand,  to  which  the  defend- 
ants pleaded  n»n  assumpsit.  On  motion,  in 
behalf  of  the  plaintiff,  the  cause  was  ad- 
journed, for  want  of  his  witnesses,  from  the 
15th  to  the  21st  February.  The  adjournment 
was  objected  to  by  the  defendants,  but  was 
granted,  without  requiring  any  oath  of  the 
absence  or  materiality  of  the  witnesses.  No 
objection  was  made  to  the  constable's  appear- 
ing for  the  plaintiff. 

At  the  adjourned  day  the  defendants  did  not 
appear,  and  the  plaintiff's  demand  being 
proved,  the  justice  gave  judgment  for  the 
plaintiff  for  three  dollars  and  twelve  cents. 

Per  Curiam.  The  appearance  of  the  con- 
stable who  served  the  summons,  being  con- 
fined to  the  exhibition  of  the  plaintiff's  de- 
mand, was  not  objectionable.  The  justice  was 
authorized  to  adjourn  the  hearing  of  the  cause, 
from  the  day  of  the  return  of  the  summons, 
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to  a  reasonable  time,  "  not  exceeding  six  days 
thereafter ;"  and  as  he  did  not  exceed  that 
time,  his  proceeding  was  not  erroneous,  nor 
does  it  appear  to  have  been  unreasonable. 

Judgment  affirmed. 
Cited  in— 11  Wend.,  74. 


*LEONARD  v.  GIDDINGS.    [*355 

Goods  Sold  on  Guaranty — Action  against  Ven- 
dee— Judgment — Execution — Returned  Unsat- 
isfied— Liability  Incurred  by  Officer — Action 
against  Surety — Held  on  Guaranty,  notwith- 
standing Liability  of  Officer. 

A  sued  B  on  a  written  engagement,  promising  if  C 
did  not  pay  A  for  the  goods  delivered  to  him,  on  the 
recommendation  of  B,  B  would  be  responsible  for 
the  amount.  A  sued  C  for  the  goods  and  recovered 
judgment,  on  which  execution  was  issued,  and  re- 
turned nufia  bona  by  the  constable ;  but  under  cir- 
cumstances which  were  supposed  to  make  the  offi- 
cer liable  for  the  debt.  A  afterwards  sued  B,  who 
set  up  the  proceedings  against  C.  &c.,  in  his  defense. 
It  was  held  that  C  was  liable  on  his  promise  to 
A,  and  that  the  matters  set  up  in  defense  were  no 
discharge  ;  that  A  having  prosecuted  Cto  judgment 
and  execution,  without  effect,  was  not  bound  to  go 
farther  and  prosecute  the  officer  for  his  supposed 
liability. 

IN  error,  on  certiorari  from  a  justice's  court. 
Leonard  sued  Giddings  before  the  justice, 
on  a  written  instrument^  recommending  one 
Potter,  and  promising  if  Leonard  would  let  P. 
have  a  barrel  of  pork,  he  (Giddings)  would  be 
responsible  with  P.  for  the  same.  The  cause 
was  tried  by  a  jury.  The  plaintiff  proved  the 
promise  and  the  delivery  ofythe  pork  to  P.,  to 
the  value  of  thirteen  dollars  and  seventy-five 
cents. 

The  defendant  then  proved  that  the  plaintiff 
had  sued  Potter  for  the  pork,  and  recovered 
judgment  against  him,  on  which  an  execution 
had  issued,  which  was  returned  nulla  bona. 
But  though  no  levy  was  made,  the  constable 
took  a  receipt  from  Jesse  and  Joseph  Potter 
for  a  horse,  which  they  acknowledged  to  be 
held  by  them,  to  be  delivered  to  the  constable 
at  a  certain  day  and  place,  to  answer  on  the 
execution.  The  horse  was  not  delivered,  nor 
was  anything  collected  on  the  execution,  which 
was  not  actually  returned  until  after  the  expi- 
ration of  thirty  days  from  the  time  it  issued. 
The  constable  sued  Jesse  and  Joseph  Potter  on 
their  receipt,  and  recovered  judgment  against 
them,  on  which  execution  was  issued,  which 
was  returned  niiUa  bona.  These  facts  appeared 
from  the  entries  in  the  minutes,  or  docket 
book,  of  the  justice.  The  evidence  on  the  part 
of  the  defendant  was  objected  to  by  the  plaint- 
iff, but  the  objection  was  overruled  by  the 
justice,  and  the  jury  found  a  verdict  for  the 
defendant,  to  which  no  objection  was  made  by 
cither  of  the  parties  who  were  present  at  the 
time. 
.  Mr.  KcUoyg  for  the  plaintiff  in  error. 

Mr.  Itirlutnlxon,  contra. 

Per  Curiam.  The  defendant  below  was  lia- 
ble to  the  plaintiff  upon  his  special  promise,  as 
it  was  in  writing,  and  as  it  was  supported  by 
the  consideration  expressed  upon  the  face  of 
the  agreement.  Being  liable,  the  matter  set  up 
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as  a  defense  was  no  discharge,  for  it  was  no 
satisfaction  or  payment  of  the  debt.  The 
plaiutiff  having  pursued  Potter  to  judgment 
and  execution,  without  effect,  was  not  bound 
to  prosecute  the  constable,  merely  because  he 
might  have  rendered  himself  liable  for  the 
debt. 

Judgment  reversed. 
Cited  in-4  E.  D.  Smith,  476. 


356*]     "STRATTON  c.  HERRICK. 

Turnpike  Act — Exempting  from  Toll — Construc- 
tion. 

Where  a  turnpike  act  exempted  persons  going  to 
and  from  a  blacksmith's  shop  from  the  payment  of 
toll,  it  was  held  that  to  be  entitled  to  this  exemp- 
tion, the  person  must  go  to  the  blacksmith's  shop 
for  the  express  purpose  of  having  work  done  in  the 
shop.  Going  there  with  articles  to  pay  for  work 
done  at  a  former  time  by  the  blacksmith,  does  not 
entitle  him  to  the  exemption. 

Citation— Act,  sess.  28,  ch.  22. 

IN  error,  on  certwrari  from  a  justice's  court. 
Herriek  brought  an  action  against  Strattor., 
before  the  justice,  for  obstructing  the  road 
leading  from  the  village  of  Cocksackie,  on  the 
1st  of  June,  1812,  in  such  a  manner  as  to  pre- 
vent the  plaintiff  from  passing  with  his  wagon 
and  horses,  whereby  he  was  hindered  from 
pursuing  his  lawful  business,  &c. 

Samuel  Rockwell,  a  witness  for  the  plaint- 
iff, testified  that  he  was  a  blacksmith,  and  did 
work  for  the  plaintiff  on  the  1st  of  June  ;  and 
that  on  that  day  the  plaintiff  brought  him  a 
load  of  boards  to  pay  for  smith  work  done  for 
him  a  year  before.  On  the  1st  of  June  the 
plaintiff  came  with  his  wagon  to  the  turnpike 
gate,  and  the  defendant  demanded  toll,  and 
the  plaintiff  claimed  to  pass  free,  as  he  had 
been  to  the  blacksmith's ;  but  the  defendant 
shut  the  gate,  and  refused  to  let  the  plaintiff 
pass  unless  he  paid  the  toll.  The  plaintiff, 
after  waiting  about  an  hour  and  a  half,  turned 
back  and  went  by  another  road. 

It  appeared  that  the  defendant  asked  the 
plaintiff  what  he  had  done  with  the  load  of 
boards,  and  the  plaintiff  refused  to  inform 
him.  The  act  of  incorporation  of  the  turnpike 
company  was  read.  It  was  proved  that  the 
plaintiff  resided  about  seven  miles  from  the 
turnpike  gate,  and  one  blacksmith  lived  within 
two  miles  and  another  within  four  miles  of  the 
plaintiff's  house  ;  but  the  blacksmith  who  tes- 
tified that  he  did  work  for  the  plaintiff  lived 
east  beyond  the  turnpike  gate,  in  the  village  of 
Cocksackie.  The  jury  found  a  verdict  for  the 
plaintiff  for  five  dollars,  on  which  the  justice 
gave  judgment. 

Mr.  Kirtland  for  the  plaintiff  in  error. 

Mr.  Powers,  contra. 

Per  Curiam.  The  Turnpike  Act  (sess.  28,  ch. 
22),  under  which  the  toll  was  demanded,  exr 
empts  from  the  payment  of  toll  any  person 
passing  "  to  and  from  a  blacksmith's  shop  to 
which  he  usually  resorts."  Assuming  that  the 
blacksmith's  shop  of  Samuel  Rockwell,  in  the 
village  of  Cocksackie,  was  the  one  to  which 
the  plaintiff  below  usually  resorted,  yet  it 
must  appear  that  the  object  of  his  going  to  the 


shop  was  for  work  to  be  done  at  the  shop. 
Carrying  a  load  *of  boards,  or  wheat,  [*357 
or  going  with  a  drove  of  cattle  to  the  black- 
smith, for  the  purpose  of  paying  a  debt,  would 
not  entitle  the  party  to  exemption  from  toll 
any  more  than  if  he  was  going  merely  to  pay 
a  family  or  friendly  visit  to  the  blacksmith. 
Any  other  construction  of  the  act  would  be 
unreasonable  and  lead  to  fraud.  Every 
farmer,  carrying  a  load  of  wheat  to  market, 
might  always,  upon  the  construction  given  to 
the  act  by  the  jury,  exempt  himself  from  toll, 
by  calling  at  the  blacksmith's  shop,  in  this 
way,  and  getting  a  horseshoe  reset.  If  the 
principal  object  of  the  traveling  be  to  have 
blacksmith  work  done,  the  person  is  entitled  to 
pass  toll  free,  but  not  otherwise.  Here  the  ob- 
ject appears  to  have  been  to  pay  a  debt.  That 
must  have  been  the  principal  end,  and  the  ver- 
dict was,  consequently,  against  law. 

Judgment  reversed. 
Cited  in— 15  Johns.,  511. 


STRATTON  v.  HUBBEL. 

Turnpike  Act — Exempting  from  Toll — Construc- 
tion. 

Where  a  turnpike  act  exempted  persons  going  to 
their  usual  blacksmith's  shop  from  the  payment  of 
toll,  it  was  held  that  a  person  who  had  carried  a  load 
of  goods  to  market,  and  on  his  return  stopped  at  his 
blacksmith's  to  get  work  done,  was  not  entitled  to 
pass  toll  free  on  his  return  home.  The  going  to  the 
blacksmith's  must  be  the  principal,  not  the  inci- 
dental business,  to  bring  it  within  the  exemption. 

IN  error,  on  certwrari  from  a  justice's  court. 
Hubbel  sued  Stratton,  before  the  justice, 
for  obstructing  the  highway  leading  from  the 
village  of  Cocksackie  and  preventing  the 
plaintiff  from  proceeding  on  the  road,  about 
his  lawful  business,  &c.  It  was  proved  that  the 
plaintiff  came  to  the  turnpike  gate,  with  his 
wagon  and  horses,  and  demanded  to  pass  free, 
because  he  had  been  to  his  usual  blacksmith's. 
The  defendant,  who  was  the  toll-gatherer,  re- 
fused to  let  him  pass  until  he  paid  the  toll. 
The  plaintiff  confessed  that  he  had  been  down 
to  Cocksackie  landing,  with  a  load  of  boards, 
and  had  paid  toll  on  going  down.  Rockwell, 
the  blacksmith,  testified  that  he  had  been  the 
plaintiff's  usual  blacksmith  for  a  number  of 
years,  and  had  mended  a  pot  for  the  plaintiff 
about  the  time  the  plaintiff  claimed  to  pass 
toll  free  on  his  return,  but  the  witness  could 
not  remember  the  exact  day.  The  jury  found 
a  verdict  for  the  plaintiff  for  five  dollars,  on 
which  the  justice  gave  judgment. 

Mr.  Kirtland  for  the  plaintiff  in  error. 

Mr.  Powers,  contra. 

Per  Curiam.  There  was  no  just  pretense  for 
an  exemption  from  toll.  The  principal  busi- 
ness of  Hubbel  was  to  carry  a  load  *of  [*358 
boards  to  market  ;  and  if  the  pot  had  been 
mended  by  the  blacksmith  on  that  day,  it  was 
not,  and  could  not  have  been,  the  principal  ob- 
ject of  the  journey.  It  was  merely  an  inci- 
dental business,  if  not  a  mere  pretext  to  claim 
the  exemption.  He  ought  to  be  considered  as 
returning  from  market,  and  not  as  returning 
from  the  blacksmith's  shop,  because  that  shop 
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was  not  the  termination  any  more  than  the  ob- 
ject of  his  tVaveling  on  that  day  from  home. 
The  claim  of  exemption  was  unjust,  and  a 
fraudulent  abuse  of  the  act. 

Judgment  reversed. 


TRYON  v.  MOONEY. 

Set-off — Defense,  Parol  Agreement  not  to  use 
Pasture  by  Tenant — Lack  of  Consideration — 
Agreement  Void. 

A  leased  a  farm  to  B,  and  in  an  action  by  B 
against  A  he  pleaded,  by  way  of  set-off,  a  demand 
for  pasturage  founded  on  a  parol  agreement,  made 
at  the  time  of  the  lease,  that  B  was  not  to  use  the 
pasture  land,  without  allowing  A  for  it.  It  was  held, 
that  this  parol  agreement  was  without  consideration 
and  void. 

IN  error,  on  certwrari  from  a  justice's  court. 
Mooney  sued  Tryon,  before  the  justice,  on 
a  due  bill,  given  for  wheat,  for  twenty-three 
dollars.  The  defendant  below  offered  to  prove, 
by  way  of  set-off,  that  he  had  pastured  horses 
for  the  plaintiff  to  the  value  of  fifteen  dollars  ; 
that  after  the  defendant  had,  by  deed,  leased 
his  farm  to  the  plaintiff,  it  was  agreed  between 
them  that  the  plaintiff  was  not  to  have  the 
pasture  of  the  farm,  except  for  the  use  of  his 
team,  when  at  work  on  the  farm,  and  that  if 
the  plaintiff  used  the  pasture  he  was  to  allow 
the  defendant  for  it.  This  evidence  was  ob- 
jected to  by  the  plaintiff  below,  and  rejected 
by  the  justice,  who  gave  judgment  for  the 
plaintiff  for  the  twenty-three  doHars. 

Per  Curiam.  The  parol  agreement  set  up,  by 
way  of  set-off,  was  without  consideration, 
and,  consequently,  null  and  void.  The  interest 
in  the  farm,  and  the  possession  of  it,  and 
which  included  the  right  of  pasture,  was 
vested  in  the  plaintiff,  by  lease,  under  seal.  An 
agreement  that  a  party  will  not  use  his  own 
pasture,  in  his  own  possession,  without  paying 
for  it,  requires  a  consideration  as  well  as  a 
promise  in  writing,  to  give  it  validity  ;  and 
there  does  not  appear  to  have  been  either.  The 
evidence  was,  therefore,  properly  overruled. 

Judgment  affirmed. 


I*59*J         *8PICER  c.  SLADE. 

Order  of  Commissioner*  of  Highway* — En- 
croachment— Failure  to  Obey — Requisites  of 
Order —  What  Necessary  to  bring  Person  in 
Default. 

To  bring  a  person  in  default,  for  not  obeying  the 
order  of  the  commissioners  of  highways,  and  ren- 
der him  liable  for  the  permit  l< -8  under  the  Act  to 
Ki-«-uljitf  Highways  (sess.  JJ4,  ch.  180),  for  an  en- 
croachment on  the  highway,  it  is  necessary  that  the 
commissioners  should  meet,  deliberate  and  decide 
on  the  alleged  encroachment,  and  give  notice  to  the 
party  to  remove  his  fence  in  sixty  days,  which  no- 
tice ought  to  state  specially  the  breadth  of  the  road 
originally  intended,  the  extent  of  the  encroach- 
ment, and  tho  plae-e  or  places  where,  so  that  the 
party  may  know  how  to  obey  the  order  for  remov- 
ing bis  fence. 

Citation-Act,  Sess.  24.  Ch.  IHfl. 
TN  error,  on  ce.rtiorari  from  a  justice's  court. 

Slade  brought  an  action  of  debt  against  Spi- 
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cer,  in  the  court  below,  for  the  penalty  of  twen 
ty-five  dollars.  The  plaintiff  declared  that  the 
defendant  was  the  occupant  of  a  certain  piece 
of  land  in  Pittstown,  through,  or  by  which  a 
certain  highway  runs,  and  that  the  commis- 
sioners of  highways  of  the  town,  under  the 
twentieth  section  of  the  Act  Relative  to  High- 
ways, ordered  the  defendant  to  remove  his 
fences,  being  on  the  same  road,  for  an  encroach- 
ment, so  that  the  highway  might  be  of  the 
usual  breadth  ;  but  that  the  defendant  contin- 
ued the  same  fence  for  sixty  days  after  notice 
of  the  order  of  the  commissioners  to  remove 
the  same,  and  hath  continued  the  same  fence 
for  fifty  days  since  the  expiration  of  the  said 
sixty  days,  and  still  continues  the  same, 
whereby  an  action  had  accrued  to  the  plaint- 
iff to  demand  and  have  of  the  defendant  fifty 
cents  for  every  day  the  fence  had  continued, 
after  the  said  sixty  days,  &c.  The  defendant 
pleaded  nil  debet.  At  the  trial,  before  a  jury, 
in  February,  1611,  it  was  proved  that  on  the 
1st  July,  1810,  application  was  made  to  the 
commissioners  of  highways  in  Pittstown,  and 
a  jury  was  summoned  to  ascertain  whether 
there  was  any  encroachment  by  the  plaint  iff 
on  the  highway,  between  the  house  of  the  de- 
fendant and  the  Ilosick  line.  The  jury  met  on 
the  llth  July,  and  found  by  their  verdict  that 
there  was  an  encroachment  on  the  highway  by 
Slade  and  Spicer,  which  report  or  verdict"  the 
commissioners  refused  to  accept,  on  the  ground 
that  the  complaint  to  the  commissioners  was 
against  Slade  (the  plaintiff)  only.  It  was  also 
proved  that  the  commissioners,  on  the  llth 
July,  1810,  ordered  Spicer,  the  defendant,  to 
remove  his  fence,  so  as  not  to  encroach  on  the 
highway  ;  and  that  the  encroachment  by  the 
defendant  continued  a  long  time  afterwards, 
and  down  to  the  time  of  the  trial,  in  February, 
1811.  One  of  the  commissioners,  a  witness  for 
the  plaintiff,  testified  that  he  attended  with  the 
jury,  on  the  llth  July,  and  refused  to  receive 
their  verdict,  and  that  the  defendant  then  con- 
fessed that  he  had  encroached  on  the  highway; 
and  that  he.  as  one  of  the  commissioners,  o'r- 
dered  the  defendant  to  remove  his  fence,  if 
he  had  encroached  ;  and  it  appeared  that  the 
commissioners  did  on  that  day  give  the  de- 
fendant notice  of  the  encroachment,  and  or- 
der hjm  to  remove  his  fence.  The  jury  found 
*a  verdict  for  the  plaintiff  for  twenty-  [*Ji<>O 
five  dollars,  on  which  the  justice  gave  judg- 
ment. 

Mr.  II.  M.  Livingston  for  the  plaintiff  in 
error. 

Mr.  Jiuel,  contra. 

Per  Curiam.  Several  objections  have  been 
taken  to  the  recovery  below,  which  need  not 
be  noticed,  since  we  perceive  one  which  goes 
to  the  merits  of  the  case.  Before  the  party 
can  be  in  default,  and  liable  to  the  cumulative 
penalties  given  by  the  twentieth  section  of  the 
Act  to  Regulate  Highways  (sess.  1>4,  ch,  186). 
the  commissioners  of  highways  of  the  town 
must  have  given  him  a  previous  notice  or  order 
of  sixty  days  to  remove  his  fence.  We  are  of 
opinion  that  the;  requisite  order  was  not  mad*' 
in  this  case.  The  words  of  the  statute  an1: 
"Where  a  highway  has  been  laid  out,  and  the 
same  has  been  encroached  upon  by  any  present 
or  former  occupant  of  the  land,  through  or  by 
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which  such  highway  runs,  the  commissioners  i 
of  the  town  shall,  if  in  their  opinion  it  be  | 
deemed  necessary,  order  the  fences  to  be  re-  i 
moved,  so  that  such  highway  may  be  of  the  • 
breadth  originally  intended."  If  the  removal 
be  not  made  in  sixty  days  after  such  notice 
given  the  penalties  attach.  To  perform  this 
duty  the  commissioners  should  all  meet  and 
deliberate  together  on  the  subject  of  the  alleged 
encroachment ;  and  then,  if  they,  or  a  ma- 
jority of  them,  should  deem  it  necessary,  they 
are  to  order  the  fence  to  be  removed,  so  that 
such  highway  may  be  of  the  breadth  originally 
intended.  In  this  case  there  does  not  appear 
to  have  been  any  such  meeting,  delib- 
eration and  decision,  any  further  than 
what  might  be  inferred  from  the  fact  that  a 
witness  heard  one  of  the  commissioners  tell 
Spicer  to  remove  his  fence,  that  is,  if  he  had 
encroached  on  the  road  or  highway  ;  and  anoth- 
er witness  heard  the  commissioners  order  him 
to  remove  his  fence,  so  as  not  to  encroach 
upon  the  highway ;  and  a  third  heard  them 
give  him  notice  of  the  encroachment,  and  or- 
der him  to  remove  his  fence.  This  order  or 
notice  was  not  sufficiently  precise  and  particu- 
lar to  satisfy  the  law  and  bring  the  party  into 
default.  The  breadth  of  the  road  originally 
intended,  and  the  extent  of  the  encroachment 
by  the  party  upon  that  breadth,  and  the  place 
of  places  where,  ought  to  have  been  specially 
stated,  so  that  he  might  be  able  to  obey  the 
order,  and  know  when  he  had  performed  his 
duty.  The  whole  proceeding  in  this  case 
3(il*]  *was  extremely  loose  and  uncertain, 
and  the  party  ought  not  to  be  exposed  to  pen- 
alties, when  the  order  or  notice  is  stated  so 
vaguely  that  he  cannot  ascertain  from  it,  with 
any  reasonable  certainty,  the  situation  or  ex- 
tent of  his  encroachment. 

Judgment  reversed. 

Cited  in— 13  Johns.,  461 ;  22  Wend.,  135 ;   30  N.  Y., 
473;  18  Hun,  289;  30  Barb.,  347. 


BROWN  AND  HOTCHKISS  ».  COOK. 

Goods  taken  under  Execution — Delivery  to  Third 
Party — Agreement  to  Return  on  Demand — 
Failure  to  Make  Demand  before  Expiration  of 
Execution — Bailee  Entitled  to  Demand — Offi- 
cer's Loss  of  Title  by  Neglect. 

A  constable  having  taken  goods  on  an  execution 
against  B.  delivered  them  to  C.,  who  gave  a  receipt 
for  them,  promising  to  deliver  them  to  the  consta- 
ble on  demand.  The  constable  suffered  the  execu- 
tion to  expire,  without  making  any  demand  of  the 
goods.  In  an  action  brought  by  the  constable 
against  C.,  it  was  held  that  he  was  a  mere  naked 
bailee,  and  that  no  action  would  lie  against  him, 
until  after  a  demand  and  refusal  of  the  goods. 

And  that  the  constable,  not  having  demanded  the 
goods,  and  levied  the  amount  of  the  execution,  by 
a  sale  of  them,  within  the  thirty  days,  had  lost,  by 
his  neglect,  all  claim  and  title  to  the  possession  of 
the  goods. 

TN  error,  on  certiorari  from  a  justice's  court. 

Cook  brought  an  action  against  Brown  and 
Hotchkiss,  before  the  justice,  and  declared  on 
a  receipt  given  by  the  defendants  to  him,  for 
a  pair  of  horses,  the  property  of  Jedediah 
Chapman,  which  the  plaintiff,  as  constable, 

soo 


had  taken  on  an  execution  ;  and  which  horses* 
had  not  been  delivered  to  the  plaintiff,  when 
demanded,  according  to  the  tenor  of  the  re- 
ceipt, &c. 

The  receipt  was  proved  by  the  plaintiff,  and 
that  the  defendants,  when  the  summons  was 
served,  confessed  that  they  had  given  the  re- 
ceipt for  the  horses,  but  that  the  execution 
which  the  plaintiff  held  had  run  out,  and  the 
horses  had  been  taken  by  another  execution. 

The  receipt,  dated  the  20th  February,  1811, 
referred  to  the  execution  for  twenty-seven 
dollars  and  eighty-one  cents,  and  mentioned 
that  the  defendants  had  received  of  the  plaint- 
iff a  pair  of  horses,  the  property  of  Jedediah 
Chapman,  the  person  against  whom  the  execu- 
tion issued,  which  they  promised  "to  deliver 
to  the  plaintiff  on  demand,  at  the  house  of 
Captain  Dewey,  in  Durham."  The  execution 
was  dated  the  18th  of  February,  and  had  ex- 
pired, but  was  renewed  by  the  justice  on  the 
1st  April.  The  justice  gave  judgment  for  the 
plaintiff  for  twenty-five  dollars. 

Mr.  Adams  for  the  plaintiff  in  error. 

Mr.  Kirkland,  contra. 

Per  Curiam.  The  plaintiff  below  was  bound 
to  have  shown  a  demand  of  the  horses  before 
suit  brought.  The  defendants  were  naked 
bailees,  and  bound,  upon  demand,  to  produce 
the  property  at  the  place  specified  in  the  re- 
ceipt ;  but  until  a  demand,  there  was  no 
*default.  There  was  no  precedent  debt  [*362 
or  duty.  The  demand  was  parcel  of  the  con- 
tract, and  requisite  to  create  the  duty.  There 
was,  likewise,  another  fatal  objection  to  the 
right  of  recovery.  The  constable  having 
levied  the  goods  upon  the  execution,  within 
the  twenty  days,  and  delivered  them  over  to 
the  defendants,  ought  to  have  demanded  the 
horses,  and  to  have  levied  the  amount  of  the 
execution,  by  the  sale  of  them,  within  the 
thirty  days.  He  neglected  to  do  this,  and  suf- 
fered the  execution  to  run  out,  and  thereby 
lost  all  just  claim  and  title  to  the  possession  of 
the  horses. 

Judgment  reversed. 

Cited  in— 2  Cow.,  423 ;  7  Cow.,  298,  315 ;  7  Wend., 
390 ;  13  Wend.,  151 ;  16  Wend.,  352 ;  5  Hill,  596 ;  7  Barb.. 
73 ;  22  Barb.,  318 ;  15  Abb  N.  S.,  183. 


CHANDLER  v.  EDSON. 

Trespass  on  Indian  Lands —  Written  License  by 
Peace-Makers — Statute — Party  Acquires  no 
Property  in  Timber  Cut. 

A  person  cannot  lawfully  enter  on  the  lands  of 
the  Stockbridge  Indians,  and  cut  and  carry  away 
timber  growing  thereon,  even  with  their  consent. 
Where  a  person  by  a  written  license  from  the 
peace-makers  of  the  tribe,  entered  and  cut  down 
trees,  of  which  he  made  shingles,  it  was  held  that 
he  was  a  trespasser,  notwithstanding  such  license, 
and  acquired  no  property  in  the  timber  or  shingles. 

Citations— 6. Johns.,348;  6  Johns.,  168;  Act  April 
4,  1801. 

IN  ERROR,   on  certiorari  from  a  justice's 
court. 

Edson  brought  an  action  of  trover  against 
Chandler,  before  the  justice,  for  taking  and 
converting  7,000  pine  shingles,  the  property  of 
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the  plaintiff.  The  defendant  pleaded  not 
guilty,  and  specially  that  the  plaintiff  had 
made  the  shingles  of  timber  while  green,  on 
land  belonging  to  the  Stockbridge  Indians,  and 
that  he  had  so  taken  the  timber  and  made  the 
shingles  on  the  land  as  a  trespasser.  The 
plaintiff  replied  to  the  second  plea  that  he  had 
<mt  the  timber  by  consent  of  the  "peace-mak- 
ers" &c.,  of  the  tribe  or  nation. 

On  the  trial  the  plaintiff  gave  in  evidence  a 
writing  signed  by  two  peacemakers  of  the 
Stockbridge  Indians,  dated  the  23d  November, 
1809,  giving  license  to  Joseph  Pye  to  cut  ten 
pine  trees  on  their  undivided  lands,  by  who- 
ever he  thought  fit,  and  to  build  a  hut  to  work 
in.  One  of  the  peace  makers,  who  was  sworn 
as  a  witness,  testified  that  he  executed  the  pa- 
per produced,  and  that  the  leave  was  given 
pursuant  to  a  vote  of  the  nation,  and  the  peace- 
makers. The  plaintiff  produced  a  writing, 
without  date,  signed  by  Joseph  Pye,  giving 
the  plaintiff  leave  to  cut  the  trees  ;  and  it  was 
proved  that  Pye  had  said  that  he  gave  such  a 
license  to  the  plaintiff,  but  the  time  when  it 
was  given  did  not  appear.  It  was  proved  that 
the  plaintiff  made  the  shingles,  and  that  they 
were  afterwards  in  the  possession  of  the  de- 
fendant. The  justice  gave  judgment  for  the 
plaintiff  for  twelve  dollars  and  twenty-five 
cents.  The  justice,  in  his  return,  stated  that 
he  did  not  take  into  consideration  the  right  of 
the  Indians  to  grant  liberty  to  persons  to  cut 
363*]  *timber  on  the  land,  as  he  was  of 
opinion  there  was  not  sufficient  proof  that  the 
shingles  were  made  on  their  land. 

Mr.  N.  Williams  for  the  plaintiff _in  error. 

Mr.  Kirtland,  contra. 

Per  Ctiriam.  The  facts  stated  in  the  case 
leave  no  room  to  doubt  that  the  shingles  for 
which  Edson  brought  the  action  were  made  by 
him.  from  timber  which  he  had  cut  upon  the 
lands  belonging  to  the  Stockbridge  Indians. 
If  he  acquired  no  right  to  cut  the  timber  and 
make  the  shingles,  by  virtue  of  the  license 
granted  bv  the  peace  makers  to  Joseph  Pye.'he 
property  in  the  shingles  still  remained  in  the 
Indians.  Edson  acquired  no  property  in  the 
shingles,  as  the  fruit  of  his  trespass,  for  if  the 
license  was  void  his  entry  must  be  deemed  will- 
ful. (5  Johns.  Rep.,  348;  6  Johns.  Rep.,  168.) 
The  decision  in  this  case,  then,  turns  upon  the 
question  whether  a  person  can,  with  the  con- 
sent of  the  Indians,  lawfully  enter,  cut  and  car- 
ry away  the  timber  growing  upon  the  lands  of 
the  Stockbridge  Indians.  The  court  are  of 
opinion  that  the  entry  was  unlawful  and  con- 
trary to  the  provisions  of  the  Act  Relative  to 
Indians,  passed  4th  April,  1801,  Laws,  Vol.  I., 
464.  The  first  section  of  that  act  (sess.  24,  ch. 
147)  prohibits  all  persons,  without  the  consent 
of  the  Legislature,  from  entering  on  any  Indian 
lands,  by  pretext  or  color  of  any  right  or  in- 
terest in  the  same,  in  consequence  of  any 
Indian  contract.  The  second  section,  among 
other  things,  declares  that  no  person  shall  sue 
on  any  contract  made  with  the  Stockbridge 
Indians  ;  and  the  ninth  section  declares  that 
these  Indians  have  no  power  to  alienate,  or 
lease,  or  dispose  of  their  lands,  or  any  part 
thereof.  These  several  legislative  provisions 
appear  to  be  decisive  against  the  validity  of 
any  Indian  contract  or  license  to  enter  and 


appropriate  their  timber.  If  a  person  cannot 
enter  under  pretext  of  any  interest  in  their 
lands,  and  if  they  cannot  even  lease  them,  and 
if  all  contracts  with  the  Indians  are  void,  there 
cannot  be  a  pretense  for  holding  valid  the 
agreement  in  the  case  before  us.  The  four- 
teenth section  of  the  act  contains  nothing  re- 
pugnant to  the  other  provisions.  It  only  super- 
adds  a  penalty  against  every  person  who  shall 
enter  and  cut  down  the  timber  on  the  Indian 
lands  without  consent  of  the  peace-makers. 
That  consent  may  exempt  him  from  the 
*penalty  but  will  not  make  the  con-  [*3O4 
tract  valid.  There  is  the  same  penalty  for  oc- 
cupying and  improving  their  lands  without 
consent ;  and  it  cannot  surely  be  said  that  the 
Indian  consent  to  occupy  and  improve  their 
lands  could  be  valid ;  for  that  would  be 
equivalent  to  a  lease  of  them,  and  directly  con- 
trary to  a  preceding  section  in  the  act. 

It  was  the  wise  policy  of  the  statute  to  inter- 
dict all  individual  whites  from  any  negotiation 
or  any  contract  with  the  Indians,  in  respect  to 
their  lands  or  any  interest  therein.  Such  a 
complete  and  total  interdict  was  indispensable 
to  save  the  Indians  from  falling  victims  to 
their  own  weakness  and  to  the  intelligence, 
and,  sometimes,  the  cupidity  of  the  whites. 

Judgment  reversed. 

Cited  in— 14  Johns.,  182 ;  20  Johns.,  720 ;  17  Wend., 
537 ;  13  How.  Pr.,  329 ;  37  Ohio  St.,  297 ;  22  Mich.,  315. 


HEMSTRACT  v.  YOUNGS. 

Justice  Court  Practice — Adjournment  fit  Pllfs 
Request —  Venire — Subsequent  Adjournment 
Demanded  by  Defendant — Refused — Error. 

On  the  return  of  a  summons  before  a  justice 
the  25th  October,  the  parties  joined  issue,  and  a 
venire  was  awarded  at  the  instance  of  the  plaintiff, 
and  the  justice  adjourned  the  cause  to  the  1st  No- 
vember, at  which  time  the  defendant  appeared  and 
demanded  an  adjournment  which  the  justice  re- 
fused, unless  he  would  pay  the  costs  of  the  venire, 
it  was  held  that  the  defendant  was  entitled  to  the 
adjournment,  and  that  the  justice  had  110  rijrht  to 
refuse  it  on  that  ground. 

Citation— Ante,  133. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Youngs  sued  Hemstract  before  the 
justice,  in  trespass,  and  on  the  return  of  the 
summons  on  the  25th  October,  1811,  the  parties 
appeared  and  joined  issue.  The  plaintiff  de- 
manded a  jury  and  the  justice  thereupon  issued 
a  venire,  which  was  delivered  to  a  constable, 
and  adjourned  the  cause  to  the  1st  November, 
on  which  day  the  parties  appeared,  and  the  de- 
fendant demanded  an  adjournment  which  the 
justice  refused  to  grant  unless  the  defendant 
would  pay  the  constable's  fees  on  the  renire, 
and  I  he  juror's  fees,  which  the  defendant  re- 
fused to  do.  The  cause  was  then  tried,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  one 
dollar  and  fifty  cents,  on  which  the  justice  gave 
judgment. 

Per  Curium.  There  is  nothing  in  the  return 
from  which  we  c:m  infer  that  the  first  adjourn- 
ment was  at  the  defendant's  request  ;  and 
when  the  second  adjournment  was  moved  for 
by  the  defendant,  we  are  to  presume  that  he 
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offered  to  comply  with  the  conditions  requisite 
to  entitle  him  to  an  adjournment  under  the 
fifth  section  of  the  act,  as  the  justice  put  his 
refusal  to  grant  the  motion  on  a  different 
ground,  and  one  which  he  was  not  authorized 
to  take.  The  defendant  must  have  been  en- 
titled to  the  adjournment  as  of  right.  There 
3G5*]does  not  appear  to  have  been  any  *delay 
or  want  of  due  diligence  on  his  part,  which 
would  bring  his  case  within  the  decision  of 
Powers  v.  Lockwood,  ante,  183  ;  and  he  was 
clearly  entitled  to  the  adjournment. 

Judgment  reversed. 
Cited  in-11  Johns.,  442. 


SAGE®.  BARNES. 

Justice's  Court  Practice — Obstruction  of  High 
way — Action  for  Penalty — Pica  of  Title — 
Hunt  be  in  Writing —  What  Sufficient  Evidence 
of  Highway. 

In  an  action  before  a  justice,  for  the  penalty 
for  obstructing1  the  highway  under  the  act  (sess.  24, 
ch.  186),  a  plea  of  title  is  not  valid  unless  reduced  to 
writing  ;  audit  is  sufficient  if  the  plaintiff  produces 
a  copy  of  the  record  of  the  establishment  of  the 
road  as  a  public  highway.  It  is  not  necessary  that 
he  should  prove  all  the  proceedings  preliminary  to 
the  laying  out  of  the  road. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Barnes  brought  an  action  against 
Sage,  before  the  justice,  to  recover  the  penalty 
of  six  dollars  for  obstructing  the  highway,  un- 
der the  nineteenth  section  of  the  act.  The  par- 
ties joined  issue  by  consent.  The  defendant  al- 
leged that  the  road  in  question  was  a  disputed 
road;  that  the  land  was  claimed  by  the  defend- 
ant, and  that  there  were  suits  pending  in  a  high- 
er court  to  try  the  validity  of  the  road ;  and  con- 
tended, therefore,  that  the  justice  had  no  juris- 
diction. No  plea  of  title  in  writing  was  inter- 
posed by  the  defendant,  nor  was  any  evidence 
given  by  him  that  any  action  was  pending. 
The  justice,  therefore,  disregarded  these  alle- 
gations ;  and  the  obstruction  of  the  road  was 
proved  by  several  witnesses.  The  plaintiff 
produced  a  copy  of  the  record  of  the  road,  con 
taining  a  particular  description  of  it.  One 
witness  proved  that  he  had  been  called  to  work 
on  the  road,  and  several  testified  that  they  had 
traveled  on  it  as  a  public  road  ;  and  the  defend- 
ant declared  that  he  had  appealed  to  the 
judges  of  the  Court  of  Common  Pleas  for  the 
improper  establishment  of  the  road,  who  had 
refused  to  grant  him  any  redress.  The  justice 
in  his  return,  stated  that  it  was  proved  satis- 
factorily that  the  road  was  establishsed  as  a 
public  highway,  and  had  been  obstructed  by 
the  defendant.  The  defendant  interposed  no 
plea  of  title  in  writing.  He  produced  the  cer- 
tificate of  two  attorneys  that  a  suit  was  pend- 
ing in  the  Court  of  Common  Pleas  between  the 
defendant  and  A.  Hotchkiss,  in  which  the 
validity  of  the  road  was  called  in  question  ;  he 
also  produced  a  certificate  of  the  clerk  of  the 
court  to  the  same  effect.  The  justice  gave 
judgment  for  the  plaintiff  for  five  dollars. 

Per  Ouriam.  The  judgment  must  be  af- 
firmed. If  any  plea  of  title  was  admissible  in 
this  case,  no  such  valid  plea  was  offered.  It 
802 


was  necessary  that  it  should  have  been  in 
writing.  The  plea,  or  *rather  sugges-  [*3<i(J 
tion,  that  there  were  other  suits  pending  in  a 
higher  court  to  try  the  validity  of  the  road,  was 
properly  rejected.  It  had  neither  form  nor 
substance.  But  the  evidence  on  the  trial  shows 
that  such  suits  were  between  other  parties  and 
would  in  no  way  affect  the  present  action.  The 
defendant  admitted  on  the  trial  that  he  had 
appealed  from  the  decision  of  the  commis- 
sioners of  highways  to  the  judges  of  the  Court 
of  Common  Pleas,  who  had  refused  to  give  him 
relief.  It  was  unnecessary  for  the  plaintiff  to 
show  all  the  preliminary  steps  to  the  laying  out 
of  the  road.  It  was  enough  for  him  to  show 
the  record  thereof,  and  that  it  was  opened  and 
used  as  a  public  highway. 

Judgment  affirmed. 
Cited  in— 46  Barb.,  319. 


BOWD1TCH  t.  SALISBURY. 

Jurisdiction  of  Justice — Amount  in  Controversy 
— Defendant  brought  up  on  Warrant — Issue 
Joined — Adjournment. 

Where  a  plaintiff,  before  a  justice,  declared  for  a 
balance  of  a  book  account  and  also  for  the  settle- 
ment of  four  several  notes  detained  by  the  defend- 
ant, and  claimed  damages  to  the  amount  of  $26,  it 
was  held  that,  though  the  four  notes  exceeded  in 
amount  $100,  yet,  as  the  plaintiff  claimed  only  $25 
damages,  the  justice  had  jurisdiction. 

Where  a  defendant  is  brought  up  on  a  warrant  and 
issue  is  joined  between  the  parties,  the  justice  may, 
on  the  request  of  the  defendant,  under  the  first 
section  of  the  act,  adjourn  the  cause  for  1  day,  or 
for  a  less  time  than  3  days. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Salisbury  sued  Bowditch  before  the 
justice,  by  warrant.  The  plaintiff  delivered  no 
written  declaration,  but  stated  to  the  justice 
that  he  claimed  a  certain  book  account,  and  also 
for  a  settlement  of  four  several  notes  which  the 
defendant  had  received  from  him  to  collect ; 
and  that  his  principal  object  in  the  action  was 
a  settlement  of  the  notes,  which  the  defendant 
detained  against  good  faith,  and  laid  his  dam- 
ages at  twenty-five  dollars. 

The  defendant  pleaded  non  assumpxit,  and  a 
set-off  of  certain  notes.  By  the  request  of  the 
defendant  the  cause  was  adjourned  to  the  next 
day.  There  was  a  trial  by  jury,  who  found  a 
verdict  for  the  plaintiff  for  nineteen  dollars  and 
twenty  cents. 

The  evidence  given  at  the  trial  was  not 
stated  in  the  justice's  return. 

The  plaintiff  in  error  objected:  1.  That  the 
declaration  of  the  plaintiff  below  was  bad,  as 
it  did  not  distinctly  and  specifically  state  the 
nature  and  amount  of  his  demand".  2.  That 
the  amount  of  the  notes  exceeded  the  sum  for 
which  the  justice  had  jurisdiction,  and  that 
the  justice  or  jury  had  no  power  to  go  into  an 
examination  and  decide  on  all  demands  be- 
tween the  plaintiffs.  3.  That  the  justice  had 
no  right  to  adjourn  the  cause  for  a  shorter 
time  than  three  days. 

*Per  Curiam.  The  objections  taken  f*36  7 
to  the  justice's  return  are  untenable.  The  dec- 
laration was  not  in  writing ;  but  from  the 
statement  of  the  plaintiff's  demand,  it  appeared 
to  be  founded  on  an  unsettled  book  account,. 
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and  upon  certain  notes  which  the  defendant 
had  received  to  collect.  Although  the  nom- 
inal amount  of  the  notes  was  beyond  the  jus- 
tice's jurisdiction,  yet  the  plaintiff  claimed 
only  twenty-five  dollars  ;  and  he  might  relin- 
quish all  beyond  that  sum,  which  he  must  be 
presumed  to  have  done,  by  demanding  only 
twenty-five  dollars.  The  adjournment  by  the 
justice  for  one  day  was  legal,  under  the  first 
section  of  the  act.  The  defendant  did  not  re- 
quire a  longer  adjournment,  or  bring  himself 
within  the  second  section  of  the  act.  The  jus- 
tice does  not  profess  to  return  all  the  evidence. 
The  court  cannot,  therefore,  upon  the  merits, 
determine  whether  or  not  justice  has  been 
done.  If  anything,  not  appearing  on  the  re- 
turn, took  place  upon  the  trial,  of  which  the 
plaintiff  in  error  complains,  he  should  have 
procured  a  more  complete  return. 

Judgment  affirmed. 

Cited  in— 1  Cow.,  Ill ;  3  Wend.,  494  ;  13  Wend..  403 ; 
6  Hill,  634 ;  1  Denio,  434 ;  4  Denio,  178 :  5  Barb.,  574 ; 
40  How.  Pr.,  216;  1  E.  D.  Smith,  540. 


WALLSWORTH  v.   MEAD   AND   GREEN. 

Order  of  Bastardy — Action  on  by  Overseers 
against  Putative  Father — Order  Conclusive 
when 

An  action  lies  by  the  overseers  of  the  poor,  on  an 
order  of  bastardy  to  recover  of  the  putative  father 
the  weekly  sum  directed  by  such  order  to  be  paid 
for  the  maintenance  of  the  child. 

Such  order,  unless  appealed  from,  is  conclusive 
on  the  defendant.  It  is  prima  facie  evidence  of  the 
plaintiff's  demand ;  and  it  lies  on  the  defendant  to 
show  its  reversal  or  modification  by  the  Sessions,  or 
other  matter  of  discharge. 

Citation— 3  Johns.,  26. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Mead  and  Green,  as  overseers  of 
the  poor  of  the  town  of  Norwich,  brought  an 
action  of  debt  against  Wallsworth,  before  the 
justice,  to  recover  twenty-five  dollars,  on  an 
order  of  bastardy,  made  by  two  justices  of  the 
peace  the  18th  of  September,  1801,  which  re- 
quired W.  to  pay  the  weekly  sum  of  seventy- 
five  cents  to  the  overseers  of  the  poor  for  the 
first  year  the  child  should  be  chargeable  to  the 
town,  and  fifty  cents  for  every  week  there- 
after that  the  child  remained  chargeable.  The 
plaintiffs  demanded  seventy-five  cents  a  week 
from  the  date  of  the  order  to  the  10th  of  May, 
1811.  The  defendant  pleaded  the  general 
issue,  and,  specially,  that  no  suit  would  lie  on 
the  order,  it  being  illegal  and  void.  The  order, 
which  was  produced  and  read,  directed  the 
defendant  to  pay  the  weekly  sum  of  seventy- 
five  cents  for  twelve  months,  provided  the 
child  was  so  long  chargeable. 

The  defendant  produced  in  evidence  a  recog- 
nizance, dated  the  28th  August,  1810.  taken 
for  his  appearance  at  the  next  General  Ses- 
sions of  the  Peace,  to  abide  and  perform  such 
order  and  orders  as  should  be  made  pursuant 
to  law.  He  also  gave  in  evidence  another 
3O8**]  recognizance,  taken  at  the  Sessions  in 
October,  1810,  for  his  appearance  at  the  then 
next  Sessions.  It  appeared  from  the  record  of 
the  court  that  the  defendant,  at  the  Sessions 
in  January  following,  was  discharged  from 
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his  recognizance.  The  plaintiffs  objected 
to  this  evidence,  but  it  was  admitted  by  the 
justice. 

The  plaintiffs  then  offered  parol  evidence  to 
explain  for  what  and  how  the  recognizances 
were  taken  and  discharged.  The  defendant 
objected  to  such  parol  proof,  but  it  was  ad- 
mitted by  the  justice.  It  was  proved  that, 
after  notice  of  the  order  was  served  on  the  de- 
fendant, the  plaintiffs  received  notice  of  an  in- 
tended appeal  from  the  order  to  the  October 
Sessions.  At  the  Sessions  in  October  the  ap- 
peal was  moved,  and  objected  to  by  the  plaint- 
iffs, for  want  of  sufficient  notice  in  writing. 
The  appeal  was  continued  over  to  January, 
when  the  defendant  appeared,  and  refused  to 
prosecute  his  appeal,  and  his  recognizance  was 
thereupon  discharged. 

The  defendant  then  objected  that  the 
plaintiffs  were  not  entitled  to  recover  without 
showing  that  the  child  had  actually  been 
chargeable.  The  justice  admitted  the 'order 
as  prima  facie  evidence  of  the  child's  being 
chargeable,  but  said  that  the  defendant  might 
show  payment,  or  that  the  child  had  been 
maintained  without  any  expense  to  the  town. 
No  such  evidence  was  given,  and  the  justice 
gave  judgment  for  the  plaintiffs  for  twenty- 
five  dollars. 

Per  Curiam.  The  principal  objection  relied 
upon  in  this  case  is,  that  no  action  will  lie 
upon  the  order  in  question.  The  objection  is 
untenable.  That  order  is  an  adjudication  of 
a  court  of  magistrates  of  competent  authority, 
and  conclusive  upon  the  defendant,  unless  ap- 
pealed from  to  the  General  Sessions.  Whether 
such  appeal  had  been  made,  or  can  now  be 
made,  were  questions  not  properly  before  the 
court.  It  was  enough  for  the  justice  that  such 
order  was  in  full  force,  and  not  reversed  or 
modified  by  the  Sessions.  It  was  equivalent 
to  a  judgment  that  the  defendant  should  pay 
the  weekly  sum  of  seventy-five  cents.  The 
order  was  prima  facie  evidence  of  the  demand, 
and  it  rested  with  the  defendant  to  show  him- 
self exonerated  from  the  payment,  in  order  to 
avoid  the  recovery  against  him.  This  seems 
to  be  the  light  in  which  such  orders  were  held 
by  this  court,  in  the  case  of  Sweet  v.  The  Over- 
seers of  Clinton,  3  Johns.  Rep.,  26.  The  judg- 
ment must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in— 4  Cow.,  258 ;  5  Cow.,  277 ;  8  Cow.,  632 ;  8 
Wend.,  527  ;  Hill  &  I).,  381 ;  34  Wis.,  227. 


*JANSEN,  late  Sheriff.  &c.,     [*36» 
STOUTEN BERGH  AND  TELLER. 

Justice'*    Court — Jurisdiction — Action  of  Deft 
against  Sheriff  for  Escape. 

An  action  of  debt  for  an  escape  against  a  sheriff, 
is  cognizable  in  a  justice's  court. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Stoutcnbergh  and  Teller  brought 
an  action  of  debt  against  Jansen,  late  sheriff 
of  Ulster,  before  the  justice,  for  the  escape  of 
one  Smith,  who  was  a  prisoner  on  execution, 
in  his  custody,  at  the  suit  of  the  plaintiffs,  for 
fifteen  dollars  and  eighty-four  cents. 
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The  plaintiffs  proved  by  a  constable  that  he 
delivered  Smith,  with  the  execution,  into  the 
hands  of  the  defendant  ;  and  the  defendant 
confessed  that  Smith  was  out  of  the  jail 
limits.  The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  names  of  the  plaintiffs 
were  written  Tobias  L.  Stoutenbergh  and  Tel- 
ler, and  contended  that  there  was  a  variance 
between  the  names  and  those  in  the  execution, 
but  did  not  produce  the  execution,  though  the 
justice  called  on  him  for  it. 

The  justice  refused  the  nonsuit,  and  gave 
judgment  for  the  plaintiffs. 

It  was  objected  by  the  plaintiff  in  error  that 
the  justice  had  no  jurisdiction  of  an  action  of 
debt  against  a  sheriff  for  an  escape. 

Per  Curiam.  The  judgment  must  be  af- 
firmed. The  objection  of  want  of  jurisdiction 
in  the  justice  is  untenable.  The  action  falls 
within  the  denomination  of  actions  cognizable 
in  justices'  courts.  There  is  nothing  special 
in  the  proceedings,  or  judgment  to  be  given, 
which  can  take  away  the  jurisdiction.  The 
magistrate  is  competent  to  afford  the  sheriff 
all  the  relief  to  which  he  would  be  entitled  in 
any  other  court  relative  to  staying  proceed- 
ing* against  him.  And  there  can  be  110  reason 
why  jurisdiction  should  be  denied.  The 
motion  for  a  nonsuit  was  properly  overruled.^ 
There  was  no  variance  between  the  plaintiffs' 
names  in  this  suit  and  the  one  against  Smith. 
No  objection  having  been  made  to  any  of  the 
testimony,  at  the  trial,  it  is  now  too  late  to 
hear  any. 

Judgment  affirmed. 

Overruled— 1  Wend.,  118. 
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*C.  CLINTON 
S.  AND  J.  STRONG. 


Seizure  of  Vessel  in  N.  T.  Under  Non-Inter- 
course Acts— Seizure  WitJidrawn— Vessel  not 
Liable  for  Costs  and  Officers'  Fees— Action  to 
Recover,  Sustained. 

An  American  ship,  with  a  cargo  owned  by  Ameri- 
can citizens,  sailed  from  England  to  New  York,  the 
3d  December,  1810.  before  the  proclamation  of  the 
President  of  the  United  States  of  the2d  November, 
1810,  was  known  there,  and  arrived  at  New  York, 
the  18th  February,  1811;  and  was  regularly  reported 
to  the  custom-house.  On  the  19th  February,  she  was 
seized  by  the  collector  of  the  customs,  for  a  breach 
of  the  Non-Intercourse  Acts,  and  libels  tiled  against 
the  ship  and  cargo,  on  the  27th  February.  After  the 
Act  of  Congress  of  the  2d  March,  1811,  the  seizure  of 
the  property  was  withdrawn,  and  the  vessel  and 
cargo  were  liberated,  as  far  as  the  custom-house 
and  its  officers  were  concerned ;  but  they  were  de- 
tained by  the  marshal,  who  refused  to  deliver  them 
without  an  order  from  the  District  Court,  or  until 
the  costs  of  the  libels  were  paid.  The  owners  paid 
the  costs  of  the  attorney  of  the  district,  and  the  fees 
of  the  clerk  of  the  court,  who  refused  to  give  an 
order  for  the  delivery  of  the  property  until  his  fees 
were  paid.  The  owners,  afterwards,  brought  an 
action  for  money  had  and  received  against  the  clerk 
of  the  District  Court,  to  recover  back  the  amount 
of  the  fees  so  paid  to  him.  It  was  held  that  the  ves- 
sel and  cargo  were  not  equitably  liable  to  condem- 
nation ;  and  that  the  seizure  having  been  with- 
drawn, the  owner  was  not  subject  to  costs,  which 
are  the  consequence  of  some  default,  and  are  not 
awarded,  at  common  law,  or  in  the  instance  court, 
against  an  innocent  party. 

That  the  payment  of  the  costs  was  not  a  voluntary 
act,  having  been  exacted  by  the  officer,  colore  offlcii, 
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as  a  condition  of  the  redelivery  of  the  property ;  and 
that  the  costs,  having  been  illegally  exacted,  might 
be  recovered  back  by  an  action  of  indebitalu*  as- 
sumpsit,  at  common  law.  Though  it  belongs  exclu- 
sively to  the  court,  in  which  a  suit  has  been  origin- 
ally instituted,  to  award  costs,  yet  if  the  suit  be  dis- 
continued, for  want  of  cause,  without  any  decision 
of  the  court,  the  exaction  of  costs  is  an  act  in  pain 
and  the  money  may  be  recovered  back  by  suit 
against  the  officer,  in  any  other  court  of  competent 
jurisdiction. 
Citation— Act  of  Cong.,  March  2, 1811. 

IN  ERROR,  on  certiorari  from  the  Justices' 
Court  of  the  City  of  New  York.  Selah 
and  James  Strong  brought  an  action  in  the 
ourt  below  against  C.  Clinton,  clerk  of  the 
District  Court  of  the  New  York  district,  for 
money  had  and  received  to  the  use  of  the 
plaintiffs,  to  recover  back  thirty-one  dollars, 
with  interest.  On  the  trial  of  the  cause,  in 
the  court  below,  on  the  14th  November, 
1810,  the  following  facts  appeared  in  evi- 
dence. 

The  plaintiffs  were  American  citizens,  and 
sole  owners  of  the  ship  Jane  Barnes,  an  Ameri- 
can vessel,  and  of  sixty-seven  tons  of  salt,  part 
of  her  cargo.  The  ship  sailed  from  Liverpool, 
in  Great  Britain,  on  the  2d  December,  1810, 
bound  to  New  York.  At  the  time  of  her  sail- 
ing, the  proclamation  of  the  President  of  the 
United  States,  dated  the  2d  November,  1810, 
was  not  known  at  Liverpool,  nor  did  the  cap- 
tain, officers  or  crew  of  the  ship,  hear  or  know 
of  it  until  their  arrival  at  New  York,  on  the 
18th  February,  1811.  On  the  arrival  of  the 
ship,  she  was  regularly  reported  to  the  cus- 
tom-house, by  the  captain,  who  exhibited  the 
manifest  of  the  cargo,  and  paid  the  customary 
fees.  On  the  19th  February  the  ship  and 
cargo  were  seized  by  order  of  the  collector  of 
the  customs  of  the  port  of  New  York  ;  and  on 
the  27th  February  a  libel  was  filed  against  the 
ship  and  cargo,  in  the  District  Court  of  the 
United  States,  for  the  New  York  district,  for 
a  violation  of  the  acts  of  Congress  relative  to 
the  commercial  intercourse  ^between  [*371 
the  United  States,  Great  Britain  and  France, 
and  their  dependencies,  called  the  Non-Inter- 
course Acts. 

The  plaintiffs  below  gave  in  evidence  an  act 
of  Congress,  entitled  "An  Act  supplementary 
to  an  Act  entitled  An  Act  Concerning  the  Com- 
mercial Intercourse  between  the  United  States, 
Great  Britain  and  France  and  their  Dependen- 
cies." &c.,  passed  the  2d  March,  1811 ;  and 
they  proved,  by  the  surveyor  of  the  port,  and 
the  deputy-collector,  that  after  that  act  was 
known  in  New  York,  to  wit,  on  the  8th  March, 
the  seizure  of  the  ship  and  cargo  was  with- 
drawn, and  both  were  liberated,  as  far  as  the 
custOm-house  and  its  officers  were  concerned  ; 
and  on  the  same  day  they  were  permitted  to 
be  regularly  entered  at  the  custom-house,  and  a 
regular  permit  granted  for  landing  the  cargo. 

William  H.  Smith,  one  of  the  inspectors  of 
the  custom-house,  testified  that,  on  the  19th 
February,  he  took  possession  of  the  ship  and 
cargo,  by  order  of  the  custom-house.  That 
on  the  8th  March,  1811,  the  plaintiffs  presented 
him  the  permits  for  landing  the  cargo,  and  de- 
manded the  sixty-seven  tons  of  salt,  when  the 
marshal  of  the  district,  who  was  then  on  board, 
prohibited  the  landing  and  delivery  of  the 
goods ;  that  from  the  19th  February  to  the 8th 
March,  the  witness  considered  the  ship  and 
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cargo  in  his  custody,  and  prior  to  the  8th 
March,  did  not  see  the  marshal  or  his  deputy, 
nor  did  he  suppose,  until  that  time,  that  the 
marshal  claimed  any  possession  or  control  of 
the  ship  and  cargo. 

It  was  proved  that  on  the  12th  March  the 
plaintiffs  demanded  the  delivery  of  the  vessel 
and  the  salt  of  the  marshal,  who  replied  that 
he  could  not  deliver  them  up  until  certain  bills 
or  fees  of  the  officers  of  the  District  Court.and 
among  others,  the  bill  of  the  defendant,  which 
he  showed  to  the  plaintiffs,  were  paid.  The 
bills  together  amounted  to  more  than  one  hun- 
dred dollars. 

The  plaintiffs  then  proved  the  receipt  of  the 
defendant,  dated  the  12th  March,  1811,  for 
thirty-one  dollars,  for  clerk's  fees,  on  two  libels, 
against  the  ship  and  cargo. 

The  marshal,  who  was  a  witness  for  the  de- 
fendant, said  that  he  did  not  recollect  the  an- 
swer he  gave  to  the  plaintiffs,  but  his  general 
answer  to  applicants  in  such  cases  was  that 
he  would  not  deliver  the  property  without  an 
order  of  the  court,  or  of  the  clerk  of  the  court, 
and  on  such  order  he  should  deliver  it,  with- 
out costs.  The  witness  produced  the  moni- 
tions issued  on  filing  the  libels,  in  which  the 
return  days  were  left  blank.  He  did  not  know 
372*]  when  they  were  *delivered  to  him,  nor 
where  they  were  served.  No  district  court 
was  held  from  the  1st  February  to  the  1st 
April,  1811. 

8.  B.  Romayne,  Esq.,  acted  in  behalf  of  the 
district  attorney  in  March,  1811,  and  testified 
that  the  libels  were  filed  by  his  direction. 
That  after  the  Act  of  the  2d  March,  1811,  J. 
Strong,  one  of  the  plaintiffs,  applied  to  him  to 
have  the  vessel  and  cargo  given  up  ;  but  he  re- 
fused, unless  the  fees  which  had  accrued  in 
consequence  of  filing  the  libels  were  first  paid  : 
and  he  absolutely  refused  to  give  any  order 
until  the  fees  were  paid.  The  attorney,  on  the 
12th  March,  1811,  wrote  an  order  requesting 
the  defendant,  the  clerk  of  the  court,  to  give 
an  order  for  the  delivery  of  the  cargo,  on  pay- 
ment of  the  fees.  The  fees  of  the  district  at- 
torney, amounting  to  thirty-four  dollars,  were 
paid  by  the  plaintiffs,  on  the  same  day,  and  at 
the  same  time  with  the  clerk's  fees.  Strong 
asked  the  amount  of  the  costs,  and  being  told 
the  amount,  complained  of  the  hardship  of  be- 
ing compelled  to  pay  it. 

The  deputy  clerk  testified  that  it  was  usual 
to  issue  monitions  with  the  blank  return  days. 
The  order  for  the  delivery  of  the  goods  was 
delivered  to  the  deputy-marshal.  That  he 
would  not  have  given  the  order  to  any  but  the 
marshal  or  his  deputy,  nor  to  either  of  them, 
without  the  payment  of  the  fees,  nor  without 
an  order  from  the  district  attorney.  There  was 
no  order  of  the  District  Court  to  deliver  up  the 
vessel  and  her  cargo ;  but  the  order  was  the 
act  of  the  clerk,  when  there  was  no  court,  or 
judge  present,  and  was  delivered  to  the 
marshal,  in  consequence  of  the  order  of  the 
district  attorney. 

The  deputy-marshal  testified  that  on  the  day 
he  received  the  monitions  he  took  possession 
of  the  ship  and  cargo,  but  put  no  person  on 
board,  though  he  went  daily  to  visit  the  vessel, 
and  see  that  all  was  safe  ;  and  considered  them 
as  at  the  risk  of  the  marshal. 

The  court  below  gave  Judgment  for  the 
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plaintiffs  for  the  thirty-one  dollars.with  the  in- 
terest and  costs. 

Mr.  Oriffin,  for  the  plaintiff  in  error,  con- 
tended that  the  action  could  not  be  maintained 
against  the  defendant.  He  observed  that  if 
there  was  any  duress  in  the  case,  it  was  not  by 
the  defendant,  who.  as  the  clerk  of  the  Dis- 
trict Court,  obeyed  the  directions  of  the  prop- 
er officer.  The  fees  were  in  fact  due.  A 
libel  had  been  filed,  which  was  the  commence- 
ment of  a  regular  suit  in  the  District  Court. 
(3  Johns.  Cas.,  145.)  A  monition  had  also  is- 
sued, and  the  fees  had  accrued,  before 
*the  Act  of  the  2cl  of  March,  1811.  [*373 
The  right  of  the  defendant  to  his  fees  had  be- 
come vested  before  the  passing  of  that  act,  and 
could  not  be  devested.  The  act  made  no  pro- 
vision for  the  cost  which  had  accrued.  The 
costs  must  be  paid  by  some  person.  It  may 
be  said  that  where  a  suit  is  settled,  without 
mentioning  the  costs,  each  party  must  pay  his 
own  costs,  but  this  could  not  be  the  intention 
of  the  Act  of  the  2d  of  March.  It  conferred 
a  favor  on  the  plaintiffs,  by  exonerating  them 
from  the  penalties  they  had  incurred  under  the 
previous  statutes.  The  owner  accepted  the 
benefit  cum  onere,  subject  to  the  payment  of 
costs.  It  cannot  be  presumed  that  the  United 
States  intended  to  pay  the  costs. 

It  may  be  said  that  these  costs  were  not  due; 
but  the  District  Court  had  exclusive  jurisdic- 
tion over  the  subject  matter,  and  its  decision 
as  to  the  costs  must  be  conclusive.  Besides, 
one  court  never  undertakes  to  decide  on  the 
costs  accruing  in  another  court,  for  the  fees 
and  costs  depend  on  the  usa<re  and  practice  of 
the  courts.  (3  Bac.  Abr.,"l21,  Fee,  A  ;  Co. 
Litt.,  368  ;  Free,  in  Ch.,  551  ;  3  Caines'  Rep.. 
171  ;  1  Johns.  Cas.,  515.)  And  as  the  District 
Court  acted  in  this  respect  as  an  admiralty 
court  (4  Cranch's  Rep.,  443),  it  would  be  pe- 
culiarly improper  for  a  common  law  court  to 
interfere  as  to  the  costs.  Admiralty  courts 
have  a  peculiar  law,  and  peculiar  usages  of 
their  own  ;  and  it  is  a  common  practice  for 
such  courts,  though  they  acquit  the  prop- 
erty, to  oblige  the  owner  or  claimant  to  pay 
the  costs,  over  which  they  have  an  absolute 
discretion. 

Again,  the  payment  of  the  costs  was  volun- 
tarily made,  pending  a  course  of  judicial  pro- 
ceedings.    In  Irting  v.  Wilton,  4  Term  Rep., 
485,  and  other  cases  which  may  be  cited,  there 
was  no  suit  pending  :  and  the  doctrine  of  those 
cases  is  greatly  weakened  by  the  decision  in 
the  case  of  Kimberv.  Hall,  1   Esp.  Cas.,  84. 
But  here  was  a  li*pendem,  and  a  court  of  com- 
!  petent  power  to  give  redress  if  application  had 
|  been  made  for  that  purpose.    Where  money  is 
I  paid  in  a  cause  actually  pending  in  a  court 
having  jurisdiction,  and  which,  if  application 
is  made,  has  the  power  to  interfere,  there,  if 
|  the  money  is  paid,  however  illegal  or  unjust 
!  the  demand  may  be,  it  can  never  be  recovered 
j  back.     Every  person  is  bound  to  take  care  of 
;  his  own  rights,  and  vindicate  them  in  duesca- 
!  son,  and  in  proper  order  (1  Johns,  ('as.,  502)  ; 
and  if  a  party  having  the  means  of  defense  in 
his  power  neglects  to  use  them,  he  is  forever 
pn-cluded.     (4  Johns.   Rep.,  510.)     The  prin- 
ciple is,   that  where  a  party  has  his  day  in 
court,  and   neglects  to  make  his  defense,  he 
cannot  afterwards  resort  to  an  action  to  recover 
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374*]  back  the*  money  he  has  paid.  (5  Esp. 
Cas.,  277;  2  Esp.  Cas.,  546.)  In  MarioU  v. 
Hampton,  Term  Rep..  269,  the  decision  of 
Lord  Mansfield,  in  Moses  v.  M'Farlan,  was 
wholly  disregarded,  and  it  was  held  that  where 
money  has  been  paid  by  compulsion  of  a  suit, 
or  legal  process,  it  can  never  be  recovered  back, 
though  found  afterwards  not  to  be  due. 
Though  it  is  stated  in  the  return  that  no  dis- 
trict court  was  held  from  the  1st  of  February  to 
the  1st  of  April,  yet  this  court  are  bound  to  pre- 
sume, that  if  proper  application  had  been  made 
to  the  judge  of  that  court,  he  would  have  held 
a  court,  and  given  an  order  on  the  subject. 
But  even  admitting  a  delay  in  that  court,  that 
circumstance  furnishes  no  ground  for  the  in- 
terference of  this  court,  nor  for  an  action  to  re- 
cover back  the  costs  which  the  party  has  volun- 
tarily paid. 

Mr.  Hoffman,  contra.  It  is  said  that  the 
costs  were  due  and  claimable  in  this  case.  This 
involves  the  construction  of  the  act.  (llth 
Cong.,  sess.  3,  ch.  96.)  The  first  section  of  the 
act  declares  that  "  no  vessel,  owned  wholly  by 
a  citizen  or  citizens  of  the  United  States,  which 
shall  have  departed  from  a  British  port  prioi 
to  the  2d  of  February,  1811,  and  no  merchan- 
dise, owned  wholly  by  a  citizen  or  citizens  of 
the  United  States,  imported  in  such  vessel, 
shall  be  liable  to  seizure  or  forfeiture,  on  ac- 
count of  any  infraction,  or  presumed  infrac- 
tions of  the  act  to  which  this  act  is  a  supple- 
ment." The  terms  of  the  act  are  clear  and 
explicit.  Neither  the  Jane  Barns,  nor  her 
cargo,  could  be  seized,  or  forfeited.  An  end 
was  put  to  all  proceedings.  The  plaintiffs,  or 
the  United  States,  absolutely  relinquished  all 
right  or  claim.  Either  the  United  States,  or 
the  custom-house  officer,  at  whose  instance  the 
libel  was  filed,  was  the  plaintiff  ;  and  whoever 
is  to  be  deemed  plaintiff,  he  abandoned  the 
suit  without  any  reserve  or  condition  what- 
ever. If  a  debtor  of  the  United  States  is  dis- 
charged by  an  act  of  Congress,  can  the  mar- 
shal detain  him  until  his  fees  are  paid,  or  is  the 
debtor  obliged  to  apply  to  the  Court  of  the 
United  States  for  his  discharge  ? 

In  Teaton  et  al.  v.  The  United  States,  5 
Cranch,  283,  a  suit  attached,  and  the  cause 
regularly  proceeded,  and,  pending  the  appeal, 
the  act  of  Congress  expired  ;  and  the  Supreme 
Court  reversed  the  decree  of  the  Circuit  Court 
without  costs. 

The  reversal  restores  the  party  to  the  same 
state  he  was  in  before.  In  the  case  of  St. 
John's  College  v.  Murcott,  7  Term  Rep. .  259,  a 
sheriff's  officer,  being  in  possession  of  a  ten- 
ant's effects,  under  an  outlawry,  made  a  dis- 
tress for  rent,  and  sold  the  goods.  The  out- 
375*]  lawry  was  *af terwards  reversed,  and  it 
was  held  that  the  officer  was  liable  to  refund 
the  money  for  which  the  goods  were  sold. 
Ashhurst,  J.,  said  the  instant  the  outlawry 
was  reversed,  the  judgment  was  mere  waste 
paper,  and  the  rights  of  the  parties  were  re- 
stored to  the  same  situation  as  if  no  outlawry 
had  taken  place. 

It  is  said  that  the  District  Court  has  exclu- 
sive jurisdiction  of  this  question.  But  this  is 
an  action  to  recover  back  money  which  the 
defendant  has  received  contrary  to  conscience 
and  equity.  He  is  liable  to  refund  only  what 
he  has  so  received.  (Cowp.,  418.)  Though 
806 


the  plaintiff  may  have  another  remedy,  by  ap- 
plication to  that  court,  it  does  not  deprive  him 
of  his  right  -of  action  at  the  common  law.  It 
is  true  the  District  Court  might  have  decided 
the  question  summarily,  on  motion  ;  but  the 
plaintiff  has  a  right  to  have  his  cause  tried  by 
a  jury.  But  the  District  Court  had  no  juris- 
diction of  this  cause.  These  parties  being  both 
citizens  of  the  same  state,  could  not  bring 
this  action  in  that  court.  After  the  passing 
the  Act  of  the  2d  of  March,  1811,  on  a  demand 
of  the  property,  and  a  refusal  to  deliver  it  up 
by  the  marshal,  the  plaintiff  might  have 
brought  an  action  of  trover  for  his  property 
in  this  court.  He  was  not  bound  to  wait  for 
the  decision  of  the  District  Court.  The  Leg- 
islature, the  sovereign  power  of  the  country, 
had  ordered  the  property  to  be  restored  ;  and 
the  marshal,  on  his  refusal,  became  a  tort- 
feasor.  It  is  said  that  this  case  belongs  to  the 
Admiralty  Court,  which  has  peculiar  rules 
about  costs.  Though  a  court  of  admiralty 
has  the  power  to  distribute  prize  money  among 
the  captors,  and  pay  to  each  his  share  ;  yet 
when  the  prize  has  been  condemned  and  sold, 
and  converted  into  money,  any  one  of  the  cap- 
tors may  bring  his  action,  at  common  law,  for 
money  had  and  received,  against  the  agent 
who  withholds  his  share.  (4  East's  Rep., 258  ; 
3  Bos.  &  Pull.,  257  ;  2  East's  Rep.,  220.)  And 
before  a  condemnation,  a  captor  may  assign 
his  share,  and  the  assignee  may  maintain  an 
action  for  money  had  and  received  against 
the  agent  who  should,  after  condemnation,  re- 
fuse to  pay  it  over.  (1  Wils.,  211.) 

Again,  it  is  said  that  the  money  was  paid  in 
a  regular  course  of  judicial  proceedings  ;  but 
after  the  Act  of  the  2d  of  March,  1811,  there 
was  an  end  to  all  judicial  proceedings.  The 
property  was  placed  in  the  same  situation  as 
if  a  seizure  had  never  been  made. 

The  only  question  is,  whether  here  was  a 
voluntary  payment.  We  contend  that  every 
officer  acting  in  his  office,  and  receiving  fees, 
coloreofficii,  can  never,  if  those  fees  are  illegal, 
allege  that  the  plaintiff  paid  them  voluntarily. 
(Willes,  526  ;  2  Sid. ;  4  Loft,  753  ;  1  Bos.  & 
Pull.,  139.)  If  a  revenue  officer  seize 
*goodsas  forfeited  which  are  not  liable  [*37(J 
to  seizure,  and  take  money  of  the  owner  to  re- 
lease them,  the  latter  may  bring  an  action  of 
indebitatus  assumpsit,  for  money  had  and  re- 
ceived, to  recover  it  back.  (4  Term  Rep.  ,485, 
553;. Cowp.,  69,  K)5.) 

Mr.  T.  A.  Emmet,  Attorney-General,  on  the 
same  side,  was  stopped  by  the  court. 

Per  Curiam.  The  plaintiff  in  error  con- 
tends, 1.  That  costs  were  claimable  from  the 
owners  of  the  property.  2.  That  this  was,  at 
least,  a  question  for  the  exclusive  cognizance 
of  the  District  Court.  3.  That  the  payment 
of  the  costs  was  voluntarily  made,  pending  a 
course  of  judicial  proceeding. 

1.  As  the  defendants'  vessel  sailed  from 
England  before  notice  of  the  President's  proc- 
lamation of  the  2d  November,  1810,  was  or 
could  have  been  known  there,  and  as  she  ar- 
rived in  the  United  States  soon  after  the  2d 
of  February,  1811,  she  was  not,  in  justice  and 
equity,  liable  to  condemnation  for  a  breach  of 
the  non-intercourse  law.  The  seizure  was, 
consequently,  withdrawn,  and  the  vessel  and 
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•cargo  liberated,  upon  notice  being  received  of 
the  Act  of  Congress  of  the  3d  March,  1811, 
which  exempted  such  vessels  from  the  opera- 
tion of  the  non-intercourse  law.  To  exact 
costs  from  the  defendants,  under  such  circum- 
stances, would  be  as  oppressive  as  it  would  be 
illegal.  The  vessel,  under  the  equity  of  the 
first  law,  and  by  the  express  terms  of  the  sup- 
plementary act,  was  not  liable  to  seizure  or 
forfeiture,  and  there  was,  therefore,  no  ground 
to  exact  costs  for  the  seizure  and  libel.  Costs 
are  the  consequence  of  some  default  of  the 
party  against  whom  they  are  awarded,  and 
are  never,  at  least  in  the  common  law  courts, 
and  in  the  instance  court,  assessed  against  an 
innocent  party,  who  is  not  chargeable  with 
any  default. 

2.  If  the  costs  have  been  illegally  exacted  in 
this  case,  they  are  recoverable  back  by  a  suit 
at  common  law.     There  is  no  statute,  nor  rule 
which  confines  the  part}*  who  seeks  redress  for 
such  extortion  to  the  court  in  which  the  suit 
had  been  originally  instituted.      It  belongs  to 
a  court  in  which  a  suit  is  brought  to  award 
costs  when  they  are  to  be  awarded.     This  is  a 
matter    exclusively   incident  to    such  court. 
No  other  court  can  do  it ;  but  if  the  suit  be 
discontinued,  as  this  was,  for  want  of  cause, 
and  without  being  brought  before  the  court 
for  decision,  the  exaction  of  costs  is  an  act  in 
pai*,  for  which  the  officer  may,  indeed,  be 
377*]  punished  *by  that  court  for  his  mal- 
practice,   but  the  money  may  be  recovered 
back  in  any  other  court  having  competent  jur- 
isdiction.     The  demand  becomes  a  new,  dis- 
tinct cause  of  action,  which  is  no  more  cog- 
nizable in  the  District  Court  than  any  other 
like  cause  of  action.     Whether  the  seizure  of 
the  property  was   well   made  or  not.  was  a 
question  belonging  exclusively  to  the  District 
Court ;  but  after  the  suit  was  discontinued  by 
the   parties  seizing  and  prosecuting,   on  the 
ground  that  the  seizure  was  not  warranted, the 
jurisdiction  of  the  court  in  the  case  was  at  an 
end,  and  the  exaction  of  costs  was  a  subse- 
quent act  of  the  officer,  wholly  distinct  from 
the  prosecution. 

3.  The  payment  of  the  costs  could  not  be 
considered  a  voluntary  act.      They  were  ex- 
acted by  the  officer,  colors  oflicii,  as  a  condi- 
tion of  the  redelivery  of  the  property.      It 
would  lead  to  the  grossest  abuse  to  hold  a  pay- 
ment made  under  such  circumstances  a  vol- 
untary payment,  precluding  the  party  from 
contesting  it  afterwards. 

Judgment  affirmed. 

Cit«d  in-12  N.  Y.,  112  ;  1  Abb.'Pr.,  27  ;  1  Duer,  229: 
2  Sand.,  4X0 ;  2  E.  D.  Smith,  3M  ;  4  E.  D.  Smith,  701 ; 
10  Peters,  157;  10  How.  (U.  S.),  250;  97  U.  S.,  18tt;  3 
KUu-ht ..  :tJ4  ;  41  1  nd.,  325  ;  46  Intl..  579. 


ROBERT  S.  VAN  RENSSELAER 
PHILIP  S.  VAN' RENSSELAER. 

Tre*pa*»  —  Permanent  I^ea**  —  IteMtmttwn  of 
Mill  Seat* — Side  of  [sate — Ayres.ine.nt  of  f^n- 
»or  with  Tenant  of  Purchaser  for  Erection  of 
Mill* — Sale,  of  I M nil  to  Defendant  —  Tearing 
doirn  Mill*  hy  Defendant  irax  Tr(*pa**. 

A,  by  a  permanent  lease,  convoyed  H  farm  to  H, 
reserving  ull  the  mill  M.-IU.«  with  the  privileges  therc- 


of.  C  purchased  the  farm  of  B,  and  D,  while  in 
possession  of  the  farm  under  C,  entered  into  an 
agreement  with  A.  by  which  A  agreed  to  permit  D 
to  erect  a  dam  and  mill,  &c.,  on  a  creek,  within  the 
bounds  of  the  farm,  so  conveyed  to  B.  C  after- 
wards sold  the  farm  as  described  in  the  lease  to  E, 
and  D  having  quitted  the  possession,  E  pulled  down 
the  mills  erected  by  D,  who  thereupon  brought  an 
action  of  trespass  quare  clnusum  fregit,  against  E. 
It  was  held  that  the  entry  of  D  under  the  agree- 
ment with  A,  and  the  erection  of  the  mill,  &c.,  was 
so  far  a  severance  of  the  freehold,  and  the  mill 
thenceforth  became  a  distinct  and  independent 
close,  and  did  not  pass  to  E  by  the  conveyance  of 
the  farm,  under  the  lease;  and  that  D  hating-  the 
right,  the  mill,  though  no  longer  in  his  actual  pos- 
session, remained  his  close,  for  the  breach  of  which 
he  might  maintain  trespass  against  E.* 

Citation— 1  Chitty,  174, 176. 


was  an  action  of  trespass.  The  dec- 
JL  laration  contained  five  counts — for  break- 
ing the  plaintiff's  close,  taking  down  his  saw- 
mill, flume,  &c. ,  and  carrying  away  and  con- 
verting the  materials,  &c.,  and  for  taking  and 
carrying  away  divers  quantities  of  timber, 
boards,  &c.  The  defendant  pleaded  the  gen- 
eral issue. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  April,  1812,  before  )fr.  Justice  Spencer. 

The  plaintiff  gave  in  evidence  a  durable 
lease  from  Stephen  Van  *Rensselaer  to  [*378 
three  persons  of  the  name  of  Slingerland, 
dated  the  28th  November,  1788,  for  a  farm  in 
Bethlehem,  in  Albany  County,  including  the 
premises  on  which  the  mill,  &c.,  were  erected, 
but  excepting  the  mill  seats,  with  the  privi- 
leges necessary  for  the  same  ;  also  an  agree- 
ment, dated  the  6th  August,  1802,  between 
Stephen  Van  Rensselaer  and  the  plaintiff,  in 
which  the  former  agreed  to  "permit  the  said 
Robert  to  erect  a  dam  and  saw-mill,  on  the 
Norman's  Creek,  within  the  bounds  of  the 
farm  which,  on  the  28th  of  November.  1788, 
was  conveyed  by  lease  to  P.  A.  &  R.  Slinger- 
land ;  the  terms  and  conditions  on  which  the 
said  Robert  is  to  hold  the  said  mill  to  be  agreed 
upon,  and  in  case  of  disagreement,  as  to  terms 
and  condition,  the  said  Robert  to  yield  and 
deliver  up  the  said  saw-mill  and  premises  to 
the  said  Stephen,  upon  condition  that  the  said 
Robert  be  paid  a  reasonable  compensation  for 
erecting  the  said  saw-mill  and  dam." 

Several  witnesses  testified  as  to  the  cost  and 
value  of  the  mill,  dam,  flume,  &c. 

It  appeared  that  the  dam  was  carried  away 
by  a  freshet  in  1804,  so  that  the  mill  was  not 
afterwards  used  by  the  plaintiff. 

It  was  admitted  that  Maria  Van  Rensselaer, 
the  mother  of  the  plaintiff,  had  purchased  the 
title  of  the  Slingerlands,  and  that  the  plaintiff 
possessed  the  farm,  under  her,  at  the  time  he 
entered  into  the  agreement  aforesaid  with 
Stephen  Van  Rensselaer;  and  that  in  the 
spring  of  1804  Maria  Van  Rensselaer  sold  and 
released  the  farm,  by  metes  and  bounds,  as  de- 
scribed in  the  original  loase,  to  the  defendant. 

In  1805  the  plaintiff  demanded  compensa- 
tion for  the  mill,  «Sce. ,  from  the  defendant,  but 
the  defendant  refused  to  make  any,  alleging 
that  he  had  purchased  the  mill  with  the  farm. 

*  To  maintain  trespass  the  plaintiff  must  show  an 
actual  j>os8eKslon  of  the  promts**,  or  that  he  is  en- 
titled in  remainder  or  reversion,  or  in  case  the 
premises  are  vacant,  that  he  has  the  legal  title 
which  draws  to  it  the  possession.  Wickham  v.  Free- 
man. 13  Johns.  Hep.,  183.  Vtilf  Stuyvesant  v.  Dun- 
ham, »>/,./. i.  61. 
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The  plaintiff  forbid  the  defendant  from  pull- 
ing down  the  mill.  The  defendant's  counsel, 
on  this  evidence,  moved  for  a  nonsuit,  but  the 
motion  was  overruled  by  the  judge.  The  de- 
fendant then  gave  in  evidence  a  receipt  given 
by  the  plaintiff,  in  behalf  of  his  mother,  for 
the  purchase  money  of  the  farm.  It  was 
proved  that  Stephen  Sanders  went  into  pos- 
session of  the  farm  in  April,  1806,  under  the 
defendant,  who  offered  to  let  the  mill  to  him, 
but  Sanders  declined  taking  it.  The  mill  was 
taken  down  in  the  autumn  of  1806,  and  the 
land  on  which  it  stood  was,  from  that  time, 
inclosed  by  the  fence  of  Sanders,  and  pastured 
by  him  until  about  two  years  since,  when  he 
left  the  farm.  The  site  of  the  mill  was  a  bar- 
ren spot,  yielding  nothing  but  a  little  grass. 
The  question  of  damages  was  submitted 
3 79*]  *to  the  jury,  under  the  direction  of 
the  judge,  and  a  verdict  was  found  for  the 
plaintiff  for  five  hundred  dollars. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Messrs.  Henry  and  Van  Vechten,  for  the  de- 
fendant, contended  that  the  motion  for  a  non- 
suit was  improperly  overruled  by  the  judge, 
as  the  plaintiff,  by  his  own  witness,  showed 
that  he  was  out  of  possession  when  the  mill 
was  demolished  in  1806. 

To  maintain  an  action  of  trespass  qvare 
clausum  fregil,  the  plaintiff  must  show  an  act- 
ual and  legal  possession.  (1  Johns.  Rep.,  511  ; 
3  Johns.  Rep.,  471  ;  7  Johns.  Rep..  273.  276  ; 
ante,  61,  62. 

If  the  plaintiff  be  disseised,  he  cannot  main- 
tain an  action  for  an  injury  done  to  the  free- 
hold, until  a  re-entry  by  him,  unless  it  be  for 
the  mere  act  of  ouster.  (Bull.  N.  P.,  86  ;  11 
Co.,  51 ;  4  Johns.  Rep.,  157;  2  Roll.  Abr.,  553.) 

To  maintain  trespass  for  goods  taken,  there 
must  be  an  actual  or  constructive  possession 
proved.  (8  Johns.  Rep.,  434;  5  Bac.  Abr., 
Trespass,  C.  2,  16,  18.) 

The  plaintiff  not  only  failed  to  show  a  title, 
but  rested  merely  on  his  agreement. 

In  Heermanee  v.  Verney,  6  Johns.  Rep.,  5, 
it  was  decided  that  a  person  could  not  enter  on 
the  land  of  another,  to  take  a  personal  chattel 
belonging  to  himself,  without  being  a  tres- 
passer. There  can  be  no  constructive  posses- 
sion where  the  party  in  possession  demolishes 
the  freehold. 

The  verdict  is  not  only  against  law  and  evi- 
dence, but  the  amount  of  damages  found  by 
the  jury  is  excessive  and  erroneous.  They 
could  not  find  damages  for  an  injury  to  the 
freehold,  but  merely  for  the  value  of  the  ma- 
terials after  they  were  severed ;  not  for  the 
mill  itself,  but  only  for  the  timber,  &c.,  after 
it  was  demolished.  The  value  of  these  was  not 
proved  to  be  more  than  two  hundred  and 
eighty  dollars. 

Messrs.  Parker  and  Champlin.  contra.  The 
reservation  to  Stephen  Van  Rensselaer  of  the 
mill  seat,  &c. ,  was  good,  and  having  entered 
under  the  lease,  the  mill  seat  must  be  con- 
sidered his  freehold,  as  against  the  defendant. 
Though  the  plaintiff  quitted  the  farm  purchas- 
ed from  Maria  Van  Rensselaer,  yet  he  did  not 
thereby  abandon  the  mill,  or  part  with  the 
freehold  he  had  in  it.  Having  the  right,  and 
having  had  the  possession,  it  was  not  necessary 
that  he  should  have  a  continued  actual  posses- 
SOS 


sion  every  day  to  enable  him  to  maintain  the 
action.  A  person  who  has  the  freehold  con- 
tinues to  be  the  owner,  and  has  the  legal  pos- 
session, though  he  does  not  occupy  the  prem- 
ises. 

*The  term  "  close"  signifies  the  in-  [*38O 
terest  in  the  soil,  not  a  mere  inclosure.  Tres- 
pass lies,  however  temporary  be  the  plaintiff's 
interest,  and  though  it  be  merely  in  the  profit 
of  the  soil.  (Chit.  PI.,  173,  174;  6  East,  154, 
602  ;  Co.  Litt.,  46.) 

This  case  is  much  stronger  than  that  of 
Stewart  v.  Doughty,  ante,  109,  in  which  it  was 
decided  that  where  a  lessee,  having  a  right  to- 
a  crop,  as  emblements,  sold  his  right  to  a  third 
person,  who  entered  to  reap  the  crop,  but  was 
driven  out  by  the  lessor,  trespass  quare  dan- 
gum  fregit  would  lie  at  the  suit  of  the  pur- 
chaser of  the  lessee's  interest  in  the  crop. 

The  question  of  damages  was  fairly  submit- 
ted by  the  judge  to  the  jury,  and  the  verdict 
ought  not,  therefore,  to  be  distutbed  on  that 
ground. 

Per  Curiam.  By  the  original  lease  from 
Stephen  Van  Rensselaer  to  the  Slingerlands, 
he  reserved  to  himself  the  mill  seats,  with  the 
privileges  necessarj  therefor ;  consequently, 
the  mill  seat  and  ground  sufficient  for  the  use 
of  the  mills  never  passed  to  them.  The  agree- 
ment between  Stephen  Van  Rensselaer  and  the 
plaintiff  vested  the  latter  with  all  the  rights  of 
the  former,  until  the  plaintiff  was  paid  a  rea- 
sonable compensation  for  erecting  the  saw-mill 
and  dam,  but,  at  all  events,  it  rendered  the 
plaintiff  a  tenant  at  will.  The  sale  by  Maria 
Van  Rensselaer  to  the  defendant,  being  only 
co  extensive  with  the  right  held  by  the  Slinger- 
lands, did  not,  and  could  not,  pass  that  part  of 
the  premises  on  which  the  saw-mill  and  dam 
were  erected,  because  they  were  never  granted 
to  the  Slingerlands.  When  Stephen  Van 
Rensselaer  gave  the  plaintiff  a  right  to  enter 
and  hold  the  interest  reserved  out  of  the 
Slingerlands'  lease,  the  entry  and  erection  of 
a  mill-dam,  and  saw-mill,  was  a  complete 
severance  of  the  freehold,  and  it  becomes  a 
distinct  and  independent  close.  The  circum- 
stance of  the  dam's  being  carried  away,  and 
the  non-user  of  the  mill  thereafter,  did  not 

five  to  those  vested  with  the  rights  of  the 
lingerlands  any  interest  whatever,  either  in 
the  dam  or  mill ;  but,  in  point  of  law,  the  pos- 
session of  them  resided  in  the  tenant  of  S.  Van 
Rensselaer,  who  did  no  act  destructive  of  that 
tenancy.  In  point  of  fact,  the  defendant  had 
not  the  possession  of  the  mill,  or  dam,  until 
he  entered  and  did  the  acts  complained  of  as 
trespasses. 

The  fallacy  of  the  argument  of  the  defend- 
ant's counsel,  relative  to  the  possession,  is 
founded  on  a  supposition  that  the  defendant's 
occupancy  of  the  farm  was  necessarily  an  oc- 
cupation of  the  mill-dam  ;  this  is  wholly  in- 
correct, if  they  were  distinct  and  independent 
hereditaments.  That  they  were  so  [*381 
results  from  the  reservation  in  the  lease,  and 
the  actual  entry  under  it. 

In  the  spring  of  1806  the  defendant  put 
Sanders  in  possession,  offering  to  let  him  have 
the  mill,  but  he  declined  taking  it ;  and  there 
is  no  evidence  that  the  defendant  ever  pos- 
sessed the  mill  or  dam,  till  he  demolished  both. 
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The  plaintiff  having  erected  the  mill  and  dam, 
under  authority  from  Stephen  Van  Rensselaer, 
in  whom  the  right  resided,  his  tenancy  never 
having  been  determined,  on  what  principle  can 
the  defendant,  who  appears  without  the  color 
of  right,  appropriate  to  himself  the  plaintiff's 
property  ?  Admitting  that  the  possession  of 
the  mill  and  dam  was  vacant,  it,  nevertheless, 
was  the  close  of  him  who  had  the  right ;  and 
for  violating  that  right,  trespass  is  the  appro- 
priate remedy.  (1  Chitt.,  174.) 

A  landlord  may  maintain  trespass  for  trees, 
or  other  property  excepted  in  the  lease  and 
any  possession  is  sufficient,  as  against  a  wrong- 
doer. (1  Chitt.,  176.) 

There  is  no  solidity  in  the  objection  to  the 
form  of  the  action,  nor  to  the  plaintiff's  right 
to  recover.  The  objection  to  the  amount  of  the 
verdict  is  equally  untenable.  The  jury  did 
right  in  giving  the  plaintiff  the  value  of  the 
mill  and  dam  as  it  stood,  and  might  have  gone 
higher. 

Motion  denied. 
Cited  in-6  Hill,  331 ;  53  N.  Y.,  434. 


JENNER  z>.  JOLIFFE. 

Goods  Seized  under  Lef/al  Process — In  Custody  of 
the  Law — Trocer  mil  not  Lie — Neglect  of  Of- 
ficer to  Cure  for  Goods— Liability  of  Officer — 
Of  Principal. 

Where  goods  are  seized  by  virtue  of  legal  process, 
and  are  in  the  custody  of  the  law,  trover  will  not 
lie  for  them. 

An  officer  intrusted  by  the  common  law,  or  stat- 
ute, is  liable  to  an  action  for  negligence  in  the  per- 
formance of  his  trust  or  duty,  or  for  fraud  or  neg- 
lect in  the  execution  of  his  office. 

If  an  officer  having  authority  to  attach  the  gr>ods 
of  a  person,  keeps  them  in  an  unsafe  place,  or  ex- 
poses them  to  destruction,  he  is  liable  for  the  dam- 
age sustained :  and  it  seems  that  if  a  plaintiff,  on  a 
process  of  attachment,  directs  or  causes  an  officer 
BO  to  act  as  to  misbehave  in  the  execution  of  his  of- 
fice, and  produce  the  loss  or  destruction  of  the 
»roods  is  his  custody,  the  party  injured  has  his 
election  to  bring1  his  action  either  against  the  prin- 
cipal or  the  officer. 

Wherp  A  sued  B  on  a  contract  for  the  delivery  of 
goods,  and  a  settlement  was  made  between  them, 
and  B  gave  A  a  receipt  in  full  for  the  balance  due 
for  the  goods  delivered ;  this  was  held  to  be  no  bar 
to  a  subsequent  action  by  II  against  A  for  a  misfea- 
sance, in  regard  to  goods,  part  of  the  subject  of  the 
same  contract,  and  not  delivered,  but  lost,  as  B  al- 
leged, by  the  misconduct  of  A. 

Citations— 1  Salk.,  18 ;  Lat.,  187  ;  1  Esp.  Caa.,  279. 

THIS  was  an  action  of  trespass  on  the  case. 
The  declaration   contained   four  counts. 
The  first  and  second  counts  were  in  trover  for 
a  quantity  of  oak  timber  ;  the  third   was  for 
the  defendant's  attaching,  by  process  out  of 
the  Court  of  King's  Bench  in  Quebec,  the  tim- 
ber of  the  plaintiff,  and  so   negligently  and 
carelessly  behaving,  &c.,  that  the  timber  was 
lost.     The  fourth  count  was  for  a  malicious 
prosecution  of  the  plaintiff. 
3Hi2*J      *The  cause  was  tried  at  the  Clinton 
Circuit,  in  July,  1812.  before  Mr.  Justice  Yatcs. 
It   was   proved  that  Jenner,    about   the   18th  | 
Jiwie,  1808,  came  to  the  port  of  Quebec  with  a  \ 
raft  of  timber.     The  plaintiff  said  to  the  de-  j 
fendant  that  he  would  deliver  only  8,000  feet  j 
of  timber  to  the  defendant,  unless  he  would  : 
gi  re  the  then  market  price,  which  wasthreehun-  ! 
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dred  and  fifty  dollars  per  thousand,  for  the 
residue  of  the  raft.  The  defendant,  after- 
wards, caused  the  raft  to  be  attached,  and  he, 
or  the  sheriff,  put  a  deputy-bailiff  on  the  raft. 
While  it  was  so  in  the  custody  of  the  bailiff, 
the  plaintiff  requested,  or  offered  the  bailiff  to 
put  it  in  a  safe  place,  as  it  then  lay  in  a  dangerous 
one  in  case  of  a  storm.  The  raft  lay  about  a 
week,  when  a  storm  arose,  and  about  4,000 
feet  of  the  timber  was  lost.  The  place  to  which 
the  plaintiff  offered  to  remove  the  raft  was  a 
secure  one,  and  after  the  storm  the  residue  of 
it  was  removed  to  that  spot.  Before  the  storm 
the  defendant  directed  the  bailiff  not  to  move 
the  raft ;  and  when  the  plaintiff  requested  its 
removal,  the  bailiff  went  to  consult  the  defend- 
ant, and  on  his  return,  said  his  orders  was  not 
to  move  it. 

The  defendant  gave  in  evidence  a  contract, 
dated  9th  April,  1808,  by  which  the  plaintiff 
and  C.  Stafford,  of  Plattsburgh,  in  New  York, 
engaged  to  deliver  to  the  defendant  and  an- 
other, in  Quebec,  during  the  month  of  June, 
from  eight  to  twelve  thousand  cubic  feet  of 
white  oak  timber,  or  as  much  as  their  raft 
might  contain,  &c..  &c..  for  which  they  were 
to  be  paid  one  shilling,  Halifax  currency,  per 
cubic  foot,  on  delivery,  with  any  reasonable 
advance  they  might  require  on  the  arrival  of 
the  raft  at  St.  Johns  ;  one  hundred  pounds 
was  to  be  paid  by  the  party  failing  to  perform. 
He  also  gave  in  evidence  authenticated  copies 
of  the  proceedings  in  the  Court  of  King's 
Bench  in  Quebec,  to  wit:  1.  The  writ  of  at- 
tacment  issued  the  15th  June,  1808,  out  of  the 
Court  of  King's  Bench,  for  the  district  of 
Quebec,  directed  to  the  sheriff,  commanding 
him  to  seize  all  the  goods,  chattels  and  effects 
of  the  plaintiff  and  Stafford,  &c.,  and  to  sum- 
mon them  to  appear  before  the  said  court  on  the 
20th  June.  On  this  writ  a  return  was  indorsed 
by  the  sheriff,  stating  that  he  had,  by  virtue 
thereof,  seized  two  hundred  and  seven  pieces 
of  oak  timber,  belonging  to  Jenner  and  Staf- 
ford, and  had  summoned  them,  &c.  2.  An 
affidavit  of  Joliffe,  previous  to  issuing  the 
writ, which  stated  that  Jenuerand  Stafford  were 
justly  indebted  to  him  one  hundred  and  forty- 
nine  pounds,  Canada  money,  for  money  paid 
and  advanced  to  them,  to  enable  them  to  ful- 
fill their  said  agreement,  for  *the  de-  [*383 
livery  of  the  timber,  Ac. ;  that  they  brought  two 
rafts  of  timber  to  Quebec,  which  they  refused 
to  deliver  to  him,  according  to  the  said  con- 
tract, and  he  verily  believed  that  thev  intended 
to  sell  and  dispose  of  the  timber,  and  to  secure 
their  effects,  and  depart  from  the  Province, 
with  an  intent  to  defraud  him,  &c.  8.  The 
declaration  of  the  cause  of  action,  which  was 
annexed  to  the  writ  of  attachment.  4.  An  ac- 
count of  one  hundred  and  thirty-nine  pieces 
of  merchantable  and  sixty-four  pieces  of  re- 
fuse timber,  received  by  Joliffe,  at  the 
foot  of  which  was  a  receipt  in  full  dated 
the  14th  July,  1808,  by  the  plaintiff  to 
the  defendant,"  for  a  balance  due  the  plaint- 
iff, after  deducting  the  moneys  advanced 
to  the  plaintiff,  and  a  sum  on  account 
of  the  costs  and  expenses  of  the  attachment. 
The  defendant  also  produced  the  deposition  of 
E.  Bowno,  the  attorney  of  Joliffe,  in  Quebec, 
taken  under  a  commission,  proving  the  authen- 
ticity of  the  writ  and  documents,  and  the  seals 
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and  signatures  of  the  officers,  &c.,  and  that 
they  were  the  officers,  &c. ;  that  a  settlement 
took  place  between  the  parties,  in  the  depo- 
nent's office,  in  Quebec,  in  July,  1.S08,  by  which 
the  plaintiff  agreed  to  deliver  over  to  the  de- 
fendant the  timber  which  had  been  attached, 
and  to  perfect  the  contract  before  mentioned, 
and  to  pay  six  pounds  on  account  of  the  costs 
and  disbursements  in  the  suit,  which  was  ac- 
cordingly done  ;  and  the  defendant  paid  the 
attorney  the  costs  of  the  suit  against  Jenner 
andStafford.and  directed  him  to  discontinue  the 
suit,  which  was  done  accordingly  ;  that  the 
settlement  was  voluntary  on  the  part  of  Jen- 
ner, and  advantageous  to  him,  for  if  the  suit 
had  been  continued  he  would  have  been 
•obliged  to  pay  the  full  sum  demanded  and  all 
the  costs. 

E.  Chase,  a  witness  for  the  plaintiff,  was 
offered,  and  objected  to  as  interested  ;  but 
being  released,  was  sworn,  and  testified  that 
he  did  not  understand  that  the  settlement  be- 
tween the  parties  had  relation  to  the  lost  tim- 
ber ;  that  he  heard  the  plaintiff  say  to  the 
defendant,  after  the  delivery  of  the  timber 
that  remained  after  the  storm,  that  he 
should  see  him  another  day  and  settle  it.  The 
witness  was  first  sent  to  make  the  settlement, 
and  the  settlement  contemplated  was  confined, 
as  he  understood,  to  the  timber  which  re- 
mained after  the  storm  ;  but  he  was  not  at  the 
office  of  the  attorney  when  the  settlement  was 
finally  made. 

A  jury  found  a  verdict  for  the  plaintiff  for 
$1,519. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial.  1.  Because  the  timber 
being  in  the  custody  of  the  law,  at  the  time, 
no  action  could  be  maintained  ;  2.  Because 
384*]  there  was  a  probable  *cause  for  suing 
out  the  attachment  ;  3.  Because  the  timber  be- 
ing in  the  custody  of  the  law.  any  directions 
of  the  defendant  to  the  officer  could  have  had 
no  influence  ;  4.  Because  there  had  been  a  full 
settlement  of  the  whole  cause  of  action  between 
the  parties ;  and,  5.  Because  the  damages 
were  excessive,  the  jury  having  allowed  for 
the  lost  timber  a  much  greater  sum  per  foot 
than  the  contract  price. 

Mr.  Z.  R.  SliepJierd,  for  the  defendant,  con- 
tended that  as  the  attachment  and  proceedings 
were  agreeable  to  the  laws  of  Quebec,  and  as 
the  timber,  after  it  was  attached,  was  in  the 
custody  of  the  law,  trover  would  not  lie  in 
such  a  case. 

The  count  for  a  malicious  prosecution  can- 
not be  maintained.  There  was  sufficient  evi- 
dence of  a  probable  cause  of  seizure  By  the 
refusal  of  Jenner  to  deliver  the  timber,there  was 
a  breach  of  the  contract,  and  Joliffe  had  a  good 
cause  of  action  against  him.  Jenner  was  bound 
by  his  contract  to  deliver  the  whole  raft  at  the 
contract  price,  though  it  contained  more  than 
8,000  feet. 

The  third  count  for  negligence  cannot  be 
supported.  The  property  wa-s  attached  by  a 
sheriff,  under  legal  process,  and  placed  by  him 
in  custody  of  his  bailiff,  who  was  the  servant 
of  the  sheriff,  not  of  the  defendant.  The  bail- 
iff, was  bound  to  obey  the  directions  of  the 
sheriff,  not  those  of  the  defendant.  Before 
any  application  to  the  defendant,  the  bailiff  re- 
fused to  remove  the  raft.  He,  no  doubt,  acted 
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pursuant  to  the  orders  of  the  sheriff ;  and  if 
there  was  any  negligence  on  the  part  of  the 
bailiff,  he  alone  was  responsible. 

Again,  subsequent  to  all  the  proceedings, 
and  to  the  loss  of  the  timber,  the  parties  made 
a  full  and  complete  settlement.  In  Brown  v. 
M'Kinally,  1  Esp.  Cas.,  279,  it  was  decided 
that  where  a  party,  sued  on  a  claim  which  he 
knows  to  be  unfounded,  voluntarily  pays  the 
money,  he  cannot  recover  it  back  in  amsumpxit, 
though  he  declares  at  the  time  he  pays  it,  that 
he  pays  it  without  prejudice  to  his  right,  and 
meant  to  bring  an  action  to  recover  it  back. 
The  present  is  a  stronger  case,  and  the  plaint- 
iff must  be  concluded  by  the  settlement  he  has 
voluntarily  made. 

Again,  the  measure  of  damages  was  the  con- 
tract price,  and  the  jury  have  allowed  more. 
The  damages  are,  therefore,  excessive.  Be- 
sides, the  plaintiff  owned  but  half  of  the  raft, 
and  was  not  entitled  to  recover  for  the  whole 
loss. 

*^fr.  Foot,  contra,  contended  that  [*385 
it  should  have  been  proved  that  by  the  law  of 
Quebec  the  timber  could  have  been  attached 
for  a  breach  of  the  contract ;  but  admitting 
that  it  was  regularly  attached,  and  in  the  cus- 
tody of  the  law,  he  relied  on  the  decision  of 
the  court  (6  Johns.  Rep.,  9),  that  the  defend- 
ant was  answerable  for  the  negligence  of  the 
bailiff,  who  had  the  custody  of  the  property. 

Per  Curiam.  The  plaintiff's  right  to  recov- 
er must  depend  upon  the  count  for  the  de- 
fendant's negligence  and  carelessness  in  keep- 
ing the  plaintiff's  timber  under  the  attachment. 
The  proofs  in  the  case  are  a  complete  answer 
to  the  counts  in  trover  ;  for  it  appears  that  the 
seizure  of  the  timber  was  a  legal  seizure,  under 
a  writ  of  attachment,  issued  by  the  highest 
court  of  judicature  of  the  Province ;  and  it  is 
to  be  presumed  that  it  was  issued  conformably 
to  the  laws  of  the  Province  ;  besides,  the  set 
tlement  which  actually  took  place  is  a  recogni- 
tion of  the  validity  of  the  attachment. 

In  every  case  where  an  officer  is  intrusted 
by  the  common  law,  or  by  statute,  an  action 
lies  against  him  for  a  neglect  of  the  duty 
of  his  office.  (1  Salk.,  18.)  So  for  every 
fraud  or  neglect  in  the  execution  of  his  office. 
(Lat.,  187.)  If  an  officer  having  authority  to 
attach  a  man's  goods,  keep  them  in  an  unsafe 
place,  or  expose  them  to  destruction,  he  acts 
contrary  to  the  duty  of  his  office,  and  will  be 
liable  in  case  they  are  destroyed.  And  where 
the  plaintiff,  upon  a  process  of  attachment, 
causes  an  officer  so  to  conduct  himself  as  to 
misbehave  in  the  execution  of  his  office,  and 
produce  the  loss  or  destruction  of  goods  in  his 
custody,  the  party  has  his  election  either  to 
sue  the  principal  or  the  officer.  In  applying 
this  principle  to  the  case  before  us,  we  are 
furnished  with  a  very  loose  statement  of  facts. 
On  what  point  the  jury  passed,  it  is  impossible 
to  say  from  the  case.  There  is  some  evidence 
that  the  plaintiff  requested  the  raft  to  be  moved 
a  place  of  greater  security,  and  that  the  de- 
fendant, by  his  interference,  prevented  it.  If 
the  defendant  meant  to  set  aside  the  verdict 
on  this  ground,  we  ought  to  have  been  fur- 
nished with  the  judge's  opinion,  and  a  more 
detailed  statement.  Making  the  necessary  in- 
tendments  in  favor  of  every  verdict,  we  can- 
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not  say  there  was  not  sufficient  evidence  to 
justify  the  finding.  The  settlement  was  for 
the  timber  actually  delivered.  The  case  of 
Brown  v.  M'Kinally,  1  Esp.  Gas.,  279,  does 
not  apply,  because  the  misfeasance  of  the  de- 
fendant would  not  have  been  a  subject  of  in- 
quiry upon  any  issue  to  be  joined  in  that  suit. 
#86*]  *The  objection  that  Jenner  owned 
but  half  of  the  raft,  and  was,  therefore, 
entitled  to  recover  for  a  moiety  only  of  the 
injury,  is  not  supported  by  the  case.  He  was 
in  possession  of  the  raft,  and  is,  primafade,  to 
be  deemed  the  owner.  As  to  the  excessiveness 
of  the  verdict,  the  contract  price  is  not  the 
criterion,  and  there  are  no  data  from  which 
we  can  calculate  that  the  damages  are  excessive. 

Motion  denied. 

S.  C.,  6  Johns.,  9. 

Cited  in-7  Wend.,  238 ;  9  Wend.,  331 ;  23  Wend., 
465 ;  58  N.  Y.,  Ill ;  47  How.  Pr.,  267 ;  5  Duer,  443 ;  3 
McLean,  355. 


CRAMER  v.   VAN  ALSTYNE. 

Execution  Returnable  Out  of  Term — May  be 
Amended — Mesne  Process. 

An  execution  returnable  out  of  term  is  not  void, 
but  may  be  amended,  aliteras  to  menne  process. 

Citation~2  Burr.,  1187. 

MR.  RIKER,  for  the  plaintiff,  moved  to 
amend  the  en.  sa.  on  file,  in  this  case,  by 
striking  out  the  return  day,  the  16th  August, 
and  inserting  the  loth  August,  it  having  been 
made  returnable  by  mistake,  out  of  term.  He 
cited  4  Bur.,  1187;  1  Cromp.  Prac.,  368;  1 
Salk.,  273  ;  1  Ld.  Raym.,  775,  776  ;  3  Wils., 
341  ;  1  Johns.  Cas.,  3~1  ;  5  Johns.  Rep.,  163. 

Mr.  Van  Wick,  contra,  contended  that  the 
writ  was  void,  and  could  not  be  amended. 
He  cited  2  Johns.  Rep..  190;  4  Johns.  Rep., 
309  ;  2  Caines'  Rep.,  63;  2  Salk.,  700. 

Per  Curiam.  The  case  of  Campbell  v.  Cum- 
ming,  2  Burr.,  1187,  is  in  point.  Where  an 
execution  is  returnable  out  of  term  it  is  not 
void,  though  liable  to  be  set  aside,  on  motion, 
for  irregularity.  It  may,  therefore,  be  amend- 
ed, though  it  would  be  otherwise  as  to  ine*ne 
process.  We  grant  the  rule  to  amend,  on  pay- 
ment of  costs. 

Motion  granted. 

Cited  in-1  Cow.,  313;  2  Wend..  259;  8  Wend.,  511 : 
2  Denio,  185 ;  8  Paige,  471. 


387*]      *MARTIN  v.  PAYNE.1 

Seduction  of  Plfit  Daughter  while  Temporarily 
away  from  hi»  Home,  with  no  Agreement 
<u  to  Service* — Return  Home — Father  may 
Maintain  Action  againut  Seducer. 

A  daughter  of  the  age  of  19  years,  with  the  con- 
sent of  her  father,  went  to  live  with  her  uncle,  for 
whom  she  worked  when  she  pleased,  und  he  agn^-d 
to  pay  her  for  her  work  ;  but  there  WHS  no  agret>- 
ment  for  her  continuance  in  his  house  for  any  time. 

1.— This  canst-  was  decided  in  last  August  Term, 
but  accident  prevented  its  Insertion  in  ita  proper 
place. 
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While  in  her  uncle's  house,  she  was  seduced  and  got 
with  child,  and  immediately  afterwards  returned  to 
her  father's  house,  where  she  was  maintained,  and 
the  expense  of  her  lying-  in  paid  by  him  ;  though 
had  not  the  misfortune  happened  to  her,  she  had  no 
intention  of  returning  to  her  father:  it  was  held  that 
an  action  on  the  case  for  debauching-  and  getting 
his  daughter  and  servant  with  child,  per  quod  acrvi- 
tium  amisit,  was  maintainable  by  the  father  against 
her  seducer;  the  father  not  having  devested  himself 
of  his  power  to  reclaim  the  services  of  his  daughter; 
and  the  supposed  relation  of  master  and  servant  was 
presumed  from  his  right  to  her  services,  arising 
from  his  liability  to  maintain  and  provide  for  her 
while  under  age. 

Citations-5  Bust,  49  ;  2  T.  R.,  166 ;  3  Burr.,  1878  ; 
Peake's  N.  P.  Cas.,  55. 

THIS  was  an  action  of  trespass  on  the  case, 
for  debauching  and  getting  with  child 
Lanah,  the  daughter  and  servant  of  the  plaint- 
iff, by  which  he  lost  her  service,  and  was 
obliged  to  expend  a  large  sum  of  money  for  the 
expenses  of  her  lying  in,  &c. 

The  cause  was  tried  at  the  Washington  Cir- 
cuit, in  June,  1811,  before  Mr.  Justice  Spencer. 
At  the  trial,  the  daughter  of  the  plaintiff  was 
produced  as  a  witness,  and  proved  the  seduc- 
tion, and  pregnancy,  &c. ;  that  at  the  time  of 
the  seduction^  which  was  in  the  spring  of  the 
year,  1810,  she  was  nineteen  years  of  age,  and 
lived  in  the  house  of  her  uncle,  with  whom 
she  had  resided  from  the  autumn  of  1809. 
She  worked  for  her  uncle  when  she  pleased, 
and  was  to  receive  from  him,  for  her  work, 
one  shilling  per  day.  She  also  worked  for  her- 
self, and  expended  all  her  earnings,  in  clothes 
and  necessaries  for  herself,  as  she  saw  fit. 
There  was  no  agreement  for  her  continuance 
in  her  uncle's  house  for  any  particular  time  ; 
but  she  went  to  reside  with  him,  on  the  terms 
above  mentioned,  with  the  consent  of  her 
father.  The  defendant  paid  his  addresses  to  her 
while  she  was  at  her  uncle's,  and  she  expected 
to  have  married  him  ;  and  had,  at  that  time, 
no  expectation  of  returning  to  her  father's 
house  to  reside.  During  the  period  of  her  resi- 
dence with  her  uncle,  she  occasionally  visited 
her  father's  house,  remaining  there  a  week  at 
a  time.  Immediately  after  she  was  debauched 
she  returned  to  her  father,  who  supported 
her,  and  was  at  the  expense  of  her  lying  in, 
&c.  It  did  not  appear  that  the  father  had 
done  any  act  dispensing  with  his  daughter's 
service,  other  than  consenting  to  her  remain- 
ing with  her  aunt. 

The  defendant's  counsel  objected  that  the 
plaintiff  was  not  entitled  to  recover  ;  but  the 
judge,  without  deciding  the  question,  permit- 
ted the  cause  to  go  to  the  jury,  who  found  a 
verdict  for  the  plaintiff,  subject  to  the  opin'ion 
of  the  court,  on  the  facts  in  the  case,  as  above 
stated. 

*Mr.  Skinner,  for  the  plaintiff.  If.  at  [*388 
the  time  of  her  seduction,  the  daughter  can  be 
considered  as  in  the  service  of  her  father,  the 
action  is  maintainable.  The  only  evidence  to 
1  the  contrary  is  the  declaration  of  the  daughter 
that  she  did  not  expect  to  return  to  her  father's 
house  to  reside;  but  this  must  be  taken  in  con- 
nection with  her  previous  language,  that  she 
was  courted  by  the  defendant,  and  expected  to 
hi-  married  to  him.  The  fair  inference  from 
the  whole  testimony  is,  that  she  grounded  her 
expectation  of  not  returning  again  to  live  with 
her  father  on  the  belief  that  she  was  soon  to 
be  married  to  the  defendant.  Itcannot,  there- 
Si  1 
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fore,  be  said  that  there  was,  in  truth,  no  ani- 
mus revertendi.  This  case  is  clearly  distin- 
guishable from  that  of  Dean  v.  Peel,  5  East, 
45,  which  will,  no  doubt,  be  relied  upon  by  the 
defendant's  counsel.  Here  the  daughter  went 
to  live  with  her  uncle,  by  consent  of  her  father, 
under  a  contract  with  the  uncle  to  pay  her  for 
her  services.  The  father  was  bound  to  main- 
tain her,  and  permitted  her  to  go  out  to  earn 
wages.  In  case  her  uncle  had  refused  to  pay 
her,  the  father  only  could  have  maintained  an 
action  against  the  uncle  to  recover  the  wages. 
She  must,  therefore,  in  presumption  of  law, 
be  considered  as  in  the  service  of  her  father. 
He  is  responsible  for  her  maintenance  while 
she  is  under  age,  and  is,  therefore,  entitled 
to  her  services  and  earnings.  (1  Bl.  Com.,  446). 

The  case  of  Dean  v.  Peel  is  a  recent  decision 
of  the  English  court  of  K.  B.,  and  is  opposed 
to  the  principle  of  prior  adjudications.  It  has 
no  binding  authority  on  this  court. 

Mr.  Henry,  contra.  This  is  an  action  for 
a  loss  of  service.  A  father  cannot  maintain 
an  action  against  another  for  debauching  his 
daughter  and  getting  her  with  child.  (2  Ld. 
liaym..  1032;  6  Mod.,  127,  S.  C.)  He  can 
only  maintain  an  action  of  trespass  quare 
clausum  fregit,  for  entering  his  house,  and  as- 
saulting and  getting  his  daughter  with  child, 
per  quod  sermtium  amisit.  The  only  ground 
on  which  the  action  is  sustainable  is  a  loss  of 
service  ;  the  rest  is  matter  of  aggravation.  (3 
Burr.,  1878,  Postlethicaite  v.  Park*.) 

The  plaintiff  must  make  out  an  actual  and 
subsisting  relationship  of  master  and  servant. 
There  must  be  an  actual  service,  and  under 
the  paternal  roof.  If,  at  the  time  of  the  se- 
duction, the  daughter  is  not  in  the  actual  ser- 
vice of  her  father,  he  cannot  maintain  this  ac- 
tion. The  case  of  Dean  v.  Peel  is  in  point. 
That  case  is  not  new  law  ;  it  recognizes  only 
principles  before  settled.  The  facts  of  this 
case  are  stronger  against  maintaining  the  ac- 
tion. 

389*]  *The  mere  circumstance  that  the 
father  is  legally  entitled  to  the  wages  earned 
by  his  child,  will  not  give  him  a  right  to  this 
action.  The  right  of  the  father  to  those  ser- 
vices is  founded  on  the  fact  of  his  protecting 
and  maintaining  his  child.  He  is  entitled  to 
this  action,  because  he  is  the  protector  and 
guardian  of  the  morals  and  virtue  of  his 
child  ;  but  if  he  suffers  her  to  depart  from  his 
house,  or  withdraws  his  protection,  he  has  no 
right  to  an  action.  If  the  daughter  remains 
under  his  roof  and  protection,  he  may  main- 
tain an  action  for  entering  his  house,  and  de- 
bauching her,  per  quod  servitium  amisit,  though 
the  daughter  is  an  adult ;  but  some  acts  of 
service,  however  slight,  must  be  proved, 
though  there  need  not  be  a  contract  of  service. 
(2  Term  Rep.,  166.) 

Mr.  J.  Russel,  in  reply,  insisted  that  if  the 
relationship  of  master  and  servant  existed, 
either  at  the  time  of  the  seduction,  or  at  the 
time  of  the  alleged  loss  of  service,  the  action 
was  maintainable  ;  for  the  daughter  being  un- 
der age,  and  having  returned  to  the  house  of 
her  father,  while  pregnant,  and  there  lain  in, 
an  actual  loss  of  service  had  accrued.  A  ser- 
vice, de  facto,  is  not  necessary  to  be  shown. 
It  is  enough  that  the  father  is  entitled  to  the 
services  of  his  daughter,  while  under  age,  and 
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has  a  right  to  control  her  conduct.  Her  se- 
cret determination  to  marry,  and  not  return  to 
her  father's  house,  cannot  change  the  rela- 
tionship, nor  affect  his  rights.  The  principle 
of  the  decision  in  Dean  v.  Peel,  that  the  daugh- 
ter had  expressed  an  intention  not  to  return  to 
her  father's  house,  is  not  founded  in  reason  ; 
and  the  case  of  Postlethwaite  v.  Parks  merely 
decides  that  this  action  is  not  maintainable 
where  the  daughter  is  of  full  age,  and  reside* 
abroad  out  of  her  father's  house. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  case  of  Dean  v.  Peel.  5  East,  49,  is. 
against  the  action.  It  was  there  held  that  the 
daughter  being  in  the  service  of  another,  and 
having  no  animus  revertendi,  the  relationship 
of  master  and  servant  did  not  exist.  In  the 
present  case,  the  father  had  made  no  contract 
hiring  out  his  daughter,  and  the  relation  of 
master  and  servant  did  exist  from  the  legal 
control  he  had  over  her  services  ;  and  although 
she  had  no  intention  of  returning,  that  did  not 
terminate  the  relation,  because  her  volition 
could  not  affect  his  rights.  That  is  the  only 
case  which  has  ever  denied  the  right  of  the 
father  to  maintain  an  action  for  debauching 
his  daughter  whilst  under  age,  and  I  con- 
sider it  as  a  departure  from  all  former  decis- 
ions on  this  *subject.  It  has  frequent-[*39O 
ly  been  decided  that  where  the  daughter  was 
more  than  twenty-one  years  of  age  there  must 
exist  some  kind  of  service  ;  but  the  slightest 
acts  have  been  held  to  constitute  the  relation 
of  master  and  servant,  in  such  a  case.  In 
Bennetv.  Alcott,  2  Term  Rep.,  166,  the  daugh- 
ter was  thirty  years  of  age,  and  Buller,  Justice, 
held  that  even  milking  cows  was  sufficient. 
But  where  the  daughter  was  over  twenty-one, 
and  in  the  service  of  another,  as  in  Postle- 
thwaite v.  Parks,  3  Burr.,  1878,  the  action  is  not 
maintainable.  In  Johnson  v.  M'Adam,  cited 
by  Topping  in  Dean  v.  Peel,  Wilson,  J.,  said 
that  where  the  daughter  was  under  age  lie  be- 
lieved the  action  was  maintainable,  though 
she  was  not  part  of  her  father's  family  when 
she  was  seduced,  but  when  she  was  of  age,  and 
no  part  of  the  father's  family,  he  thought  the 
action  not  maintainable.  In  Fores  v.  Wilson, 
Peake's  N.  P.  Cas.,  55,  which  was  an  action 
for  assaulting  the  maid  of  the  plaintiff,  and 
debauching  her  per  quod,  &c.  Lord  Kenyon 
held  that  there  must  subsist  some  relation  of 
master  and  servant,  yet  a  very  slight  relation 
was  sufficient,  as  it  had  been  determined  that 
when  daughters  of  the  highest  and  most 
opulent  families  have  been  seduced,  the  parent 
may  maintain  an  action  on  the  supposed 
relation  of  master  and  servant,  though  every 
one  must  know  that  such  a  child  cannot  be 
treated  as  a  menial  servant. 

Put  the  case  of  a  gentleman's  daughter  at  a 
boarding-school,  debauched  and  gotten  with 
child,  on  what  principle  can  the  father  main- 
tain the  action  but  on  the  supposed  relation  of 
master  and  servant,  arising  from  the  power 
possessed  by  the  father  to  require  menial  ser- 
vices ;  for,  in  such  a  case,  there  is,  no  actual 
existing  service  constituting  Ihe  relation  of 
master  and  servant.  Would  it  not  be  mon- 
strous to  contend  that,  for  such  an  injury,  the 
law  afforded  no  redress  ?  The  case  supposed 
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is  perfectly  analogous  to  the  one  before  us ; 
here  the  father  merely  permitted  his  daughter 
to  remain  with  her  aunt ;  he  had  not  devested 
himself  of  his  power  to  reclaim  her  services, 
nor  of  his  liability  to  maintain  and  provide 
for  her.  She  was  his  servant  de  jure,  though 
not  de  facto,  at  the  time  of  the  injury,  and  be- 
ing his  servant  de  jure,  the  defendant  has 
done  an  act  which  has  deprived  the  father  of 
his  daughter's  services,  and  which  he  might 
have  exacted  but  for  that  injury.  We  are  of 
opinion  that  the  action  is  maintainable  under 
391*]  the  circumstances  *of  this  case,  and, 
therefore,  deny  the  motion  for  a  new  trial. 

Motion  denied. 
Cited  in- 10  Johns.,  117 ;  5  Cow.,  115 ;  1  Wend.,  450; 
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JACKSON,  ex  dem.  THOMPSON, 

v. 
STILES. 

Practice — Writ  of  Hab.  Fac.  Poss.  Issued  on 
Judgment — Executed  but  never  Returned — 
New  writ  Issued —  Year  and  a  Day  Intervened 
between  tfie  Two  Writs — Presumption  tliat 
First  writ  Continued  on  the  Roll. 

A  writ  of  habere  facias  possewMnem  was  issued 
on  a  judgment  in  ejectment,  returnable  in  Febru- 
ary, 1811,  which  was  executed,  but  never  returned. 

In  May,  1812,  the  plaintiff  issued  another  hab.  foe. 
poss.  on  the  same  judgment,  the  tenant  having,  in 
the  meantime,  retaken  possession  of  the  premises. 

It  was  held,  that  though  a  year  and  a  day  had  in- 
tervened between  the  term  at  whieh  the  first  writ 
was  returnable  and  the  issuing  of  the  second  writ, 
no  wire  facias  was  requisite  to  revive  the  judgment, 
as  the  court  would  presume  that  the  first  execu- 
tion was  continued  down  on  the  roll  to  the  time  of 
issuing  the  second  execution,  which  may  be  done 
at  any  time,  being  matter  only  of  technical  form. 

MR.  FISK,  for  the  defendant,  moved  to  va- 
cate a  rule  obtained  in  May  Term,  for 
leave  to  issue  a  habere  facias  posseufonem  in 
this  cause,  and  also  to  set  aside  the  writ  of 
habere  facias  possessionem,  which  was  tested 
the  16th  May  last  with  costs. 

In  August,  1810,  the  declaration  and  notice 
in  ejectment  was  duly  served  on  Isuac  Bell, 
the  tenant  in   possession,  and   in  November 
Term  following,  a  judgment  by  default  was 
recovered  against  the  casual    ejector,  which  j 
was  signed  the  26th  November,  and  soon  after,  j 
a  habere  facias  potsesnonem  was  issued  to  the  l 
sheriff  of    Orange,    returnable  in    February 
Term,   1811.     The  sheriff  delivered  the  pos- 
session of  the  premises,  in  the  absence  of  the 
tenant  and  his  family,  to  the  lessor. 

In   February  last  the  wife  of  Bell  and  her 
family  retook  possession  of  the  premises,  with- ! 
out  the  consent  of  the  lessor.     The  lessor,  in  j 
March  last,  commenced  proceedings  under  the 
act  for  a  forcible  entry  and  detainer,  but  noth  , 
ing  was  done  by  the  sheriff  or  jury.     In  May 
last,   the  lessor  obtained  a  rule  of  the  court,  ! 
granting  leave  to  issue  another  hab.  fur.  JHISX. ,  , 
which  was  accordingly  issued,  and  the  sheriff,  j 
on  the  20th  May,  by  virtue  of  the  writ,  turned  j 
the  wife   and  family  of  Bell  out  of  the  prem   ; 
ises,  and  put  the  lessor  into  posssession.     It  ! 
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appeared  that  Bell,  in  September,  1810,  had 
been  sentenced  to  the  State  Prison  for  eight 
years  ;  but  his  wife  and  family  had  continued 
on  the  premises  until  turned  out  by  the  sheriff, 
and  that  she  and  her  family  returned  the  next 
day  to  the  house. 

It  appeared  that  the  first  writ  of  hab.  fac. 
poss.  had  never  been  returned. 

An  exemplification  of  the  record  was  pro- 
duced, on  which  no  *entries  appeared  [*3J)2 
to  have  been  made  after  the  judgment  and 
award  of  the  first  writ. 

Mr.  J.  Duer  for  the  plaintiff. 

Per  Guriam.  The  first  writ  of  possession 
has  never  been  returned,  and  though  a  vear 
and  a  day  has  intervened  between  the  term  at 
which  the  first  writ  was  returnable  and  the  is- 
suing of  the  second,  a  wire  facias  was  not  re- 
quisite to  revive  the  judgment.  The  first  ex- 
ecution may  have  been  continued  down  on  the 
roll  to  the  time  of  issuing  the  second  execu- 
tion. As  this  may  be  done  at  any  time,  and 
is  a  thing  merely  of  technical  form,  we  will 
presume  it  to  have  been  done  in  this  case. 
Nothing  appears  to  contradict  this  presumption, 
and  the  facts  stated  show  that  the  party  has 
never  had  the  full  fruit  of  his  judgment,  and 
justice  and  equity  require  that  he  should  have 
it. 

Motion  denied. 

Cited  in— 1  Cow.,  36 ;  3  Wend.,  383 ;  2  Lans".,  503 ;  4 
How.  Pr.,  259;  13  How.  Pr.,  574 ;  7  Abb.  N.  S.,  207  ;  4 
Leg.  Obs.,  385. 


MECHANICS'  BANK 

v, 
HAZARD,    Bail  of  HAZARD. 

Verdict — Subsequent  Leave  to  Plead  Discharge 
Under  Insolvent  Act  on  Payment  of  Costs — 
Failure  to  Comply — Judgment  Perfected — Dig- 
charge  Cannot  Afterwards  be  Availed  of. 

Where  a  defendant,  after  verdict,  obtained  leave 
to  plead  his  discharge  under  the  Insolvent  Act, 
imix  darrein  continuance,  on  payment  of  costs,  but 
neglected  to  comply  with  the  condition  of  the  rule, 
and  judgment  was  perfected  against  him,  it  was 
held  that  he  could  not  afterwards  avail  himself  of 
his  discharge  ;  and  the  court  would  not,  therefore, 
on  motion  of  his  bail,  order  an  exoneretur  on  the 
bailpiece. 

If  the  debt  in  the  suit  against  the  principal  has 
been  paid,  that  is  matter  to  be  pleaded  by  the  bail, 
and  not  ground  for  their  relief,  on  motion. 

MR.  HOFFMAN,  for  the  defendant,  moved 
for  leave  to  enter  an  ejconeretur  on  the 
bailpiece,  in  this  cause,  on  two  grounds  : 

1.  That  the  principal  had  been  discharged 
under  the  Insolvent  Act. 

2.  That   the    plaintiff   had  been   paid  and 
satisfied  by  an  imlorser  of  the  same  note,   on 
which   the  suit  was  brought  aguinsl  the  prin- 
cipal. 

It  appeared  that  the  principal  was  the  maker 
of  a  promissory  note,  payable  to  one  Patten, 
and  bv  him  -indorsed  to  one  Miller,  who  in- 
dorsea  the  same  to  the  plaintiffs,  and  that  in 
the  suit  against  the  principal,  as  maker,  an  in- 
quest was  taken  by  default,  at  the  last  Novem- 
ber sittings  in  New  York.  After  the  com- 
mencement of  the  sittings,  and  previous  to 
taking  the  inquest,  the  principal  wa.s  dis- 
charged under  the  Insolvent  Act. 
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An  application  was  made  by  the  principal,  at 
the  last  January  Term,  for  leave  to  plead  his 
discharge,  puis  darrein  continuance,  which 
was  granted,  on  payment  of  the  costs  of  the 
sitting,  and  of  the  motion.  The  costs  were 
duly  taxed,  and  the  payment  demanded 
393*]  *of  the  attorney  of  the  defendants 
and  refused.  Judgment  was  thereupon  per- 
fected in  the  suit  against  the  principal  the 
29th  April  In  '.  Miller  and  Patten  having  been 
separately  sued  as  indorsers  on  the  same  note, 
Miller  paid  the  debt  to  the  plaintiffs  ;  and  Pat- 
ten afterwards  repaid  the  amount  to  Miller, 
and  the  costs  of  the  suit  against  him.  Patten 
also  paid  the  costs  of  the  suit  against  the  prin- 
cipal, and  the  costs  of  the  motion  made  by 
him  for  leave  to  plead  his  discharge  ;  and  the 
judgment  was  held,  by  an  agreement  with  the 
attorney  of  the  plaintiffs,  for  the  benefit  of 
Patten,  though  there  was  no  regular  assign- 
ment of  the  judgment  to  him.  Miller  was 
present  when  it  was  agreed  that  the  judgment 
should  be  kept  on  foot  by  the  plaintiffs,  for 
the  benefit  of  Patten,  and  he  expressed  no 
dissent  to  the  arrangement.  The  capias  ad  re- 
spondendum  against  the  present  defendant  was 
returnable  on  the  1st  day  of  last  August  Term. 

Mr.  Hoffman  contended  that  the  principle 
settled  by  the  English  practice,  and  which  had 
been  recognized  by  this  court  (Seaman  v. 
Drake,  1  Caines'  Rep.,  9;  Olcott  v.  Lilly,  4 
Johns.  Rep.,  407),  was,  that  if  the  bail  were  at 
any  time  entitled  to  have  an  exoneretur  en- 
tered on  the  bailpiece,  such  right  continued 
while  the  suit  was  pending  against  them, 
though  eight  days  after  the  return  of  the  capias 
had  expired  before  they  made  application  for 
relief.  If  application  had  been  made  at  the 
last  January  Term,  for  the  relief  of  the  bail, 
on  the  ground  of  the  principal's  discharge  un- 
der the  Insolvent  Act,  the  relief  would  have 
been  granted  of  course  ;  and  the  only  penalty 
the  bail  had  now  incurred,  by  the  delay,  was 
being  subject  to  the  payment  of  costs. 
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The  debt  having  been  satisfied  by  one  of  the 
parties  to  the  note,  it  must  inure  to  the  benefit 
of  the  others.  Here  was  no  regular  assign- 
ment of  the  judgment,  which  distinguishes  it 
from  the  case  of  Glutton  v.  The  Assignees  of 
Sands,  decided  at  the  last  session  of  the  Court 
of  Errors.  This,  also,  is  an  application  in  be- 
half of  bail,  towards  whom  the  court  are  al- 
ways indulgent. 

Mr.  T.  A.  Emmet,  Attorney-General,  contra. 
The  principle  on  which  the  court  order  an  ex- 
oneretur on  the  bailpiece,  where  the  principal 
has  been  discharged  under  the  Insolvent  Act, 
is,  that  it  would  be  useless  to  have  a  formal 
surrender  made,  since  the  principal  would  be 
immediately  entitled  to  a  discharge.  But  that 
is  not  the  present  case,  as  the  principal  could 
not  avail  himself  of  the  benefit  of  his  dis- 
charge under  the  Insolvent  Act,  on  account  of 
his  *own  laches,  in  neglecting  to  com-  [*394r 
ply  with  the  order  of  the  court,  giving  him 
leave  to  plead  his  discharge. 

A  formal  assignment  of  the  judgment  was 
unnecessary  ;  and  if  it  was  requisite,  a  court  of 
equity  could  compel  its  execution. 

Per  Curiam.  The  laches  of  the  principal  in 
this  case  precludes  him  from  availing  himself 
of  his  discharge  in  the  suit  against  him.  The 
reason,  therefore,  of  ordering  an  exoneretur  on 
the  bailpiece,  on  the  ground  of  the  principal's 
being  discharged  under  the  Insolvent  Act, 
which  is  merely  to  prevent  unnecessary  cir- 
cuity,  does  not  apply  in  this  case.  If  the  bail 
neglect  to  apply  in  season  for  relief,  it  is 
at  their  peril.  If  the  debt  in  the  suit  against 
the  principal  has  been  satisfied,  that  is  matter 
which  the  bail  must  plead.  The  motion  must 
be  denied. 

Motion  denied. 

Cited  in— 6  Cow.,  597 ;  11  Paige,  537  ;  15  Abb.  Pr., 
199  ;  1  T.  &  C.,  650. 
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CASES  ARGUED  AND  DETERMINED 

IN   THE 

Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF   NEW    YORK. 

IN  APRIL,  1811,  AND  IN  1812. 


JOHN   V.    N.    YATES,  Plaintiff  in  Error, 

v. 
JOHN  LANSING.  JUN.,  Defendant  in  Error. 

Judicial  Irresponsibility — Habeas  Corpus — Dis- 
charge of  Prisoner  by  Supreme  Court  Judge 
in  Vacation — Recommitment  by  Chancellor  for 
Same  Offense — Practice  on  Commitments  for 
Contempt. 

Where  the  Chancellor  committed  one  of  the  offi- 
cers of  the  Court  of  Chancery,  for  malpractice  and 
contempt,  and  a  judge  of  the  Supreme  Court,  in  va- 
cation, on  a  haiieas  corpu*,  discharged  the  prisoner, 
and  the  Chancellor  afterwards  recommitted  him  for 
the  same  cause,  it  was  held,  that  the  Chancellor  was 
not  liable  to  an  action,  at  the  suit  of  the  officer,  for 
the  penalty  given  by  the  fifth  section  of  the  Habeas 
Corinu  Act.  (Sess.  24  ch.,  65 ;  2  R.  8.,  571,  sees.  39,  60.) 

A  judge  of  a  court  of  record  is  not  liable  to  an- 
swer personally,  in  a  civ  11  suit,  for  any  act  done  by 
him  in  his  judicial  capacity,  nor  for  errors  of  judg- 
ment. 

Where  a  master  in  chancery  was  committed  by 
order  of  the  Court  of  Chancery,  and  the  order 
stated  that  A  II,  while  he  was  master,  filed  a  bill  to 
which  he  subscribed  the  name  of  C  D,  one  of  the 
solicitors  of  the  court,  without  his  knowledge  or 
consent,  &c.,  "contrary  to  the  statute  in  such  case 
made  and  provided,  in  willful  violation  of  his  duty 
as  master,  and  in  contempt  of  the  court,  and  the 
said  A  li  was  ordered  to  be  committed  to  Jail  until 
the  further  order  of  the  court ;"  it  was  held  to  be  a 
It-gal  commitment  for  a  contempt;  the  words  "con- 
trary to  the  statute,"  &e..  being  surplusage:  and 
that  a  judge  of  the  Supreme  Court  could  not. 
on  liiil>f;i*  ciiruux,  discharge  the  person  so  commit- 
ted from  Ills  imprisonment. 

The   Court  or  Chancery   may    in  its   discretion, 


commit  for  a  contempt,  on  the  affidavit  of  wit- 
nesses only,  without  first  putting  the  party  to  an- 
swer on  interrogatories.  A  commitment  for  a  con- 
tempt for  an  indefinite  time,  or  "until  the  further 
order  of  the  court,"  is  good. 

Whether  a  judge  of  the  Supreme  Court,  in  vaca- 
tion, has  any  power,  under  the  Habeax  Corpus  Act, 
other  than  to  bail  persons  committed  for  trial,  or  to 
keep  the  peace  and  answer  indictments ;  ilubitatur. 
He  has  no  power  to  discharge  a  person,  committed 
by  order  of  the  Court  of  Chancery,  on  a  conviction 
for  a  contempt  of  that  court. 

And  where  a  judge  in  vacation,  on  habeas  corpus, 
discharged  a  person  committed  by  the  Chancellor 
on  a  conviction  for  a  contempt,  and  he  was  again 
recommitted  for  the  same  cause,  such  recommit- 
ment was  held  legal. 

A  person  who  has  been  regularly  committed  by 
the  Chancellor  for  a  contempt,  and  afterwards  is 
improperly  set  at  large,  may  be  recommitted  by  an 
order  ef  the  Court  of  Chancery,  reciting  the  orig- 
inal writ  or  attachment. 

It  seems  that  the  Supreme  Court  cannot  dis- 
charge, on  Jial>eas  corpus,  a  person  committed  by 
the  Court  of  Chancery,  for  a  contempt  of  that 
court.* 

Citations— 6  Johns.,  496,  512  ;  2  Kale's  P.  C.,  122  •  2 
Roll.  Abr.,  559:  4  Bl.  Com.,  280 :  2  Hawk.,  bk.  2,  ch 
22 :  1  Com.  Dig.,  tit.  Attachment,  A :  1  Bae.  Abr.,  tit. 
Attachment;  2 Hawk.,  tit.  Attachment;  3Atk.,  5(i8; 
Doug.,  510;  4  III.,  Com.,  284:6  Johns.,  506,  507; 
Hawk.,  bk.  2,  ch.  15,  sees.  73,  76;  fro.  Car.,  168:2 
Bay,  182  ;  3  Bl.  Com.,  137  ;  10  Mod.,  429  ;  Hawk  ,  bk 
1,  ch.  7,  see.  6 ;  10  Co.,  68  ;  Hardr.,  480 ;  2  Bl.  Hep., 

*The  Supreme  Court  of  the  United  States  will  not 
grant  a  habeas  corpus  where  a  party  has  been  com- 
mitted for  a  contempt,  by  a  court  of  competent 
jurisdiction:  and  if  granted,  the  court  will  not  in- 
quire into  the  sufficiency  of  the  cause  of  commit- 
ment. (Ex-parte  Kearney,  7  Wheat.,  38.) 


NOTE.— Judye*—  Nat  pcmwoHi/  liable  for  judicial 
act*— Contempt— Habeas  corpus. 

Jniliriiii  officer*  acting  iritliin  their  jurisdiction  are 
not  liable  to  answer  jx-rsonally  for  their  acts,  how- 
ever illegal  or  erroneous,  unless  influenced  by  cor- 
rupt motives.  See  the  attove  case  of  Yatt-s  v.  Lans- 
ing, as  reported  in  5  Johns  ,  3H2;  YuU'S  v.  People 
6  Johns.,  317;  Weaver  v.  Devendorf,  3  Denio.  117 
Voorliws  v.  Martin,  12  llarb.,  508;  Adkins  v.  Brewer 
3 Cow.,  206;  Cunningham  v.  Bucklin,  s  Cow.,  178 
Clark  v.  Holridgo,  5M  Barb..  61 ;  S.  C..  40  How.  Pr., 
320;  McDowell  v.  Van  Dus.-n.  12  Johns.,  356;  Van- 
dorheyden  v.  Young,  11  Johns..  150;  Moor  v.  Ames, 
3Cai.,  170;  Tompklns  v.  Sands,  8  Wend,  46H;  Tay- 
lor v.  Doremua,  16  N.  J.  L.,  473:  Little  v.  Moore,  4 
N.J.  L.,  74;  Kvans  v.  Foster,  1  N.  H.,374;  Burnham 
v.  Stevens.  33  N.  H.,  247;  Hamilton  v.  Williams,  2« 
Ala.,  527  :  Carter  v.  Dow,  16  \Vls.,  25)8  ;  Maguire  v. 
Hughes,  13  La.  Ann. ,281 ;  Way  v.Townseud,4  Allen, 
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Spicer.  6  Kans.,  440. 

Thin   rule  r.rteixl*  tr>  urliitrtitur*.    Morris  v   Hov 
nolds,  2  1x1.  Kay m., 867  ;  Anon,  3  Atk.,  644       i{',,f  a 
Wills    v.    Maccarmick,    2     Wils.,    148;     'pappa    v. 

815 


395 


COUI.T  OF  EKUORS,  STATE  OP  NEW  YORK. 


1811 


1U1 ;  Bk.  of  Assize,  27  Edw.  III.,  pi.  15 ;  9  Hen.  VI., 
«0,  pj.  9;  9  Edw.  IV..  3.  pi.  10:  12  Co.,  23;  2  Roll. 
Rep.,  199;  1  Mod.,  184;  12  Moil.,  286;  1  Salk.,  396 ;  1 
Ld.  Raym.,  454;  2  Bl.  Rep.,  1145;  Cowp.,  172;  2  Cal.. 
312 ;  1  Day's  Cas.  In  Error,  315 :  2  Bay,  1,  69 ;  Hawk., 
bk.  2,  ch.  15,  sec.  24:  3  Johns.,  562;  2  Mod.,  219; 
10  Co.,  69,  76  ;  22  Edw.  IV.,  ch.  33;  Esp.  Dig.,  391. 

rpHIS  cause  came  before  the  court,  on  a  writ 
J-  of  error  from  the  Supreme  Court.  The 
plaintiff  brought  an  action  of  debt,  in 
39O*]  *the  court  below,  to  recover  the  pen- 
alty of  $1,250.  under  the  fifth  section  of  the 
Habeas  Corpus  Act.  The  defendant  pleaded 
specially,  and  there  was  a  demurrer  to  the 
plea,  on  which  the  court  below  gave  judgment 
for  the  defendant.  (See  5  Johns.  Rep.,  p.  282- 
299.) 

The  counsel  declined  arguing  the  demurrer 
in  the  court  below.  The  following  is  a  brief 
statement  of  the  arguments  in  the  Court  of 
Errors  : 

Messrs.  Rodman  and  Van  Buren,  for  the 
plaintiff  in  error.  The  defendant  having  been 
discharged,  by  Mr.  Justice  Spencer,  under  the 
Habeas  Corpus  Act,  was  again  recommitted  for 
the  same  offense,  by  the  defendant,  knowing 
of  such  discharge.  These  facts,  admitted  by 
the  pleadings,  prima  facie,  are  sufficient  to  en- 
title the  plaintiff  to  recover.  It  is,  then,  in- 
cumbent on  the  defendant,  in  order  to  exon- 
erate himself  from  the  penalty,  either  to  bring 
his  case  within  some  of  the  exceptions  of  the 
statute,  or  to  make  out  a  defense  arising 
aliunde.  The  act  declares  that  the  person  set 
at  large  by  habeas  corpus  shall  not  be  again  be 
imprisoned  for  the  same  offense,  "unless,  1.  By 
the  legal  order  or  process  of  the  court,  wherein 
he  is  bound  by  recognizance  to  appear  ;  or,  2. 
By  other  court  having  jurisdiction  of  the 
cause."  The  defendant  does  not  pretend  to 
avail  himself  of  the  first  exception  ;  and,  as  to 
the  second,  this  court,  in  the  case  of  The  Peo- 
ple v.  Fates,1  at  the  last  session,  decided,  that 
by  the  words  "other  court  having  jurisdiction 
of  the  cause"  was  meant  the  court  in  which 
the  defendant  was  bound,  by  recognizance,  to 
appear,  or  some  court  having  general  criminal 
jurisdiction,  as  the  Court  of  Oyer  and  Terminer 
and  General  Sessions  of  the  Peace. 

The  next  ground  of  defense  is,  that  admit- 
ting the  defendant  was  mistaken,  he  acted 
judicially,  as  a  Court  of  Chancery.  This  pre- 
sents the  most  material  question  for  discus- 
sion in  this  cause  ;  for  the  other  points  have 
been  already  settled  by  this  court,  in  the  case 
of  The  People  v.  Yates.  The  unlimited  irre- 
sponsibility of  the  Court  of  Chancery  cannot 

1.— 6  Johns.  Rep..  337,  512. 


be  maintained  by  any  authority,  and  we  pre- 
sume will  not  be  asserted  in  this  case. 

It  would  be  a  most  dangerous  principle,  and 
would  subvert  the  whole  system  of  our  juris- 
prudence. The  power  of  a  judge  must  be 
limited.  And  the  principle  we  shall  contend 
for  is  this  ;  *that  a  judge  is  notrespon-[*397 
sible  so  long  as  he  acts  within  his  jurisdiction. 
In  the  cases  cited  by  the  Chief  Justice,  in  de- 
livering the  opinion  of  the  court  below,  from 
the  Year  Books,  and  Staunford,  &c.,  the  jus- 
tices clearly  acted  within  their  jurisdiction. 

So  in  Hammond  v.  Howell,  2  Mod.,  218,  and 
the  other  cases,  the  court  acted  within  their 
jurisdiction,  but  committed  an  error  of  judg- 
ment, for  which  they  were  not  considered  as 
responsible.  The  case  of  Floyd  and  Barker, 
12  Co.,  23,  was  in  the  Court  of  Star  Chamber, 
which  was,  afterwards,  abolished  for  its  ar- 
bitrary assumption  of  jurisdiction.  In  Miller 
v.  Searlet  al.,  2  W.  Bl.,  1141-1145,  the  point 
decided  by  the  court  was,  that  the  commis- 
sioners of  bankrupts  had  exceeded  their  au- 
thority, and  were,  therefore,  liable  to  an  ac- 
tion for  false  imprisonment.  The  position  of 
Lord  (Jhief  Justice  De  Grey,  that  the  protec- 
tion afforded  to  superior  courts  is  absolute  and 
universal,  is  a  dictum  only,  and  the  cases  he 
cites  in  support  of  it  were  those  in  which  the 
judges  had  jurisdiction.  A  man  who  judges 
of  a  matter  on  which  he  has  no  authority  to 
decide,  is  not  to  be  considered  as  a  judge,  but 
as  a  private  individual.  Indeed,  the  Supreme 
Court,  in  this  case,  and  the  Chancellor  him- 
self, in  the  printed  case,  which  has  been  pro- 
duced to  this  court,  put  it  on  the  ground  that 
the  subject  was  within  the  jurisdiction  of  his 
court,  and  that  he  had  a  right  to  decide  on 
contempts.  In  Creps  v.  Burden,  Cowp.,  640, 
645,  Lord  Mansfield  considered  it  to  be  an 
agreed  point,  that  where  a  justice  exceeded 
his  jurisdiction  he  was  liable  to  an  action. 
The  same  distinction  is  laid  down  by  Lord 
Coke,  in  the  case  of  The  Marshalwa,  10  Co.,  70 
-76  ;  that  when  a  court  has  jurisdiction  of  a 
cause,  and  proceeds,  inversoordine,  or  errone- 
ously, there  the  party  who  sues,  or  the  officer 
who  executes  the  process,  is  not  liable  ;  but 
when  the  court  has  no  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  nod 
judice,  and  an  action  will  lie.  As  if  the  Court 
of  Common  Pleas,  in  England,  should  under- 
take to  decide  criminal  cases,  or  pleas  of  the 
crown,  the  proceedings  would  be  coram  non 
judice,  and  the  judges  liable  as  individuals. 
Had,  then,  the  defendant  jurisdiction  in  this 
case  ?  The  question  has  been  settled  in  the 
negative  by  this  court,  in  the  case  of  The  Peo- 


Hose,  L.  R.,  7  C.  P..  32:    S.  C.,  L.  R.,  7  C.  P.,  525. 

Judges  of  election  come  within  the  rule.  Hail  v. 
Potts,  8  Humph.,  225. 

Judicial  officers  when  acting  in  a  ministerial  capac- 
ity are  not  protect cd.  R.  W.  L.  Co.  v.  Rochester,  3 
N.  Y.,  463;  Wilson  v.  Mayor  of  N.  Y.,  1  Denio,  599; 
Wasson  v.  Mitchell,  18  Iowa,  153;  see  also,  Tracy  v. 
Swartwout,  10  Pet.,  80. 

On  the  general  subject,  see  Henderson  v.  Brown,  1 
Cai.,  92,  note ;  Seaman  v.  Patten,  2  Cai.,  312,  note. 

Contempt. 

A.  Commitment  till  the  further  order  of  the  court 
is  good.  See  the  above  case  of  Yates  v.  Lansing, 
also.  People  v.  Bennett,  4  Paige,  282 ;  Yates  v.  Peo- 
ple, 6  Johns..  337 ;  case  of  Yates,  4  Johns..  317. 

Chancery  it  seems  may,  in  i(s  discretion,  commit  for 
contempt  on  affidavit  only,  without  first  putting  the 
party  to  answer  on  interrogatories.  See  the  Yates 
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cases  above  cited.  Also,  McCredie  v.  Senior,  4  Paige, 
378. 

Habeas  corpus. 

The  Supreme  Court  will  not  grant  a  habeas  corpus, 
where  a  party  has  been  committed  for  a  contempt, 
by  a  court  having  competent  jurisdiction,  and  if 
granted,  would  not  inquire  into  the  sulflciency  of 
the  cause  of  commitment.  Ex-parte  Kearney,  7 
Wheat.,  38 ;  S.  P.  Clark  v.  People,  1  111.,  266 ;  State  v. 
White,  Chartt.,  136;  Bickley  v.  Commonwealth,  1  J. 
J.  Marsh,  575;  case  of  Crosby,  Lord  Mayor  of  London, 
3  Wils.,  188.  See,  also,  the  rates  casus  above  cited, 
and  People  v.  Spaldiug,  7  Hill,  301. 

The  jurisdiction  of  the  committing  magistrate  may 
be  inquired  into.  Delvin's  case,  5  Abb.  Pr.,  581 ; 
People  v.  Cassels,  5  Hill,  164 ;  Squire's  case,  12  Abb. 
Pr.,  38. 
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pie  v.  Yaten,  6  Johns.  Rep.,  498,  499,  502-504. 
510,  512.  That  decision  must  be  final  and 
conclusive.  It  is  now  the  fixed  and  unalter- 
able law  of  the  land. 

Admitting  that  the  remedy  by  an  action  at 
common  law  is  doubtful,  there  can  be  no 
doubt,  since  the  statute  has  given  the  penalty 
398*]  *to  the  party  aggrieved.  It  is  given 
against  any  person  who  shall  commit,  or  cause 
to  be  committed,  &c.  It  is  not  merely  the 
ministerial  officer  who  arrests,  and  commits, 
but  the  court  ordering  the  commitment  is  also 
made  liable.  The  persons  liable  are  not  par- 
ticularly named  ;  but  that  was  unnecessary,  as 
the  words  are  as  general  and  comprehensive 
as  could  be  used.  And  this  construction  is 
confirmed  by  the  concluding  words:  "Any 
colorable  pretense  or  variation  in  the  warrant 
of  commitment  notwithstanding."  Indeed,  if 
such  is  not  the  true  construction  of  the  act, 
then  this  boasted  palladium  of  the  rights  of 
the  citizen  is  a  dead  letter.  It  may  be  said 
that  the  judge  may  be  impeached ;  but  im- 
peachment brings  no  recompense  to  the  in- 
jured individual. 

Messrs.  Henry  and  Van  Vechten,  contra.  It 
has  been  very  justly  observed  that  this  cause 
is  very  important  as  regards  the  jurisprudence 
of  the  State.  It  involves  the  question  as  to  the 
powers  of  courts  to  commit  for  contempts  and 
as  to  the  jurisdiction  of  the  Court  of  Chan- 
cery. It  is  to  be  regretted  that  the  counsel  for 
the  plaintiff  should  consider  these  "points  as 
already  adjudged  by  this  court.  We  deem  it 
our  duty,  however,  with  great  respect,  to  ex- 
amine them.  It  is  not  denied  that  the  decis- 
ions of  this  court  are  immutable,  as  it  regards 
inferior  courts.  But  unless  this  court  assumes 
to  itself  the  attributes  of  perfection  and  infal- 
libility, it  will  not  consider  itself  bound  by  its 
•own  opinions,  if  on  further  examination  they 
should  be  thought  erroneous. 

The  greatest  and  most  illustrious  judges  in 
England  have  changed  their  opinions,  and 
thereby  changed  the  law.  But  we  claim  a 
right  to  examine  these  points  ;  for  a  party  is 
•entitled  to  be  heard  before  he  is  judged, 
and  the  defendant  has  not  been  heard  on 
them. 

A  court  of  justice  has  a  right  to  commit  for 
a  contempt,  not  only  of  its  power,  but  against 
its  purity.  It  has  been  said  that  a  violence, 
or  contempt,  in  the  face  of  the  court,  may  be 
punished,  because  the  crime  is  merged  in  the 
atrocity  of  the  contempt  (4  Johns.  Rep.,  328) ; 
but  not  acts  done  out  of  court,  in  contempt  of 
the  court.  Contempts  are  either  direct  or  con- 
sequential. (4  Bl.  Com.,  284-288.)  Any  cor- 
rupt practices  in  the  subordinate  officers  of  a 
court  are  contempts.  Attorneys,  solicitors, 
sheriffs,  bailiffs,  parties,  witnesses,  jurors, 
<fec.,  are  all  subject  to  the  animadversion  of 
courts  for  contempts.  (Bac.  Abr. ,  Attach- 
ment, A  ;  1  Com.  Dig.,  193,  Attachment,  A.) 
There  are  various  classes  of  constructive  con- 
tempts, founded  on  the  criminal  conduct 
•of  the  officers  of  the  courts,  and  involv- 
3O1>*]  ing  also  a  criminality  *for  which 
they  are  indictable.  The  power  of  a  court  to 
punish  the  offender  in  such  cases  is  essential 
to  the  due  administration  of  justice.  Tin- 
various  contempts  are  stated  by  Hawkins. 
(Hawk.  Attachment,  bk.  2,  ch.  22,  sees.  2,  3.  4, 
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5,  6,  9,  10,  11.)  And  contempts  which  do 
not  strike  directly  at  the  power  of  the  court, 
and  which  are  indictable  offenses,  may  be 
proceeded  against  summarily  by  attachment ; 
as  in  case  of  extortion  of  an  officer,  forg- 
ing a  writ,  &c.  Signing  a  counselor's  name 
to  a  bill  in  equity,  without  his  consent,  has 
been  punished  as  a  contempt.  ( Thistlethwaile' & 
case,  1  Com.  Dig.,  594.)  Deceit  is  an  of- 
fense punishable  by  statute  by  fine  and  im- 
prisonment (Laws,  Vol.  I.,  p.  221);  yet  an 
attorney  who  is  guilty  of  deceit  may  be  pro- 
ceeded against  by  attachment  for  a  contempt 
of  court. 

This  law  as  to  the  powers  of  courts  to  pun- 
ish for  contempts,  is  the  settled  law  of  En- 
gland (4  Bl.  Com.,  286),  grounded  upon  imme- 
morial usage,  and  recognized  and  confirmed 
by  Magna  Charta.  By  the  thirty-fifth  article 
of  our  Constitution,  it  is  also  the  common  law 
of  this  State  :  for  no  statute  has  ever  been 
passed  to  abrogate  this  law.  Indeed,  it  seems 
to  be  admitted  that  courts  have  this  power, 
and  it  is  not  denied  that  the  Court  of  Chan- 
cery possesses  it  equally  with  the  courts  of 
common  law. 

If  the  conduct  of  the  plaintiff  amounted  to 
a  contempt,  it  was  the  duty  of  the  Chancellor 
to  punish  it,  and  protect  the  suitors  in  that 
court  from  the  oppression  of  its  officers.  That 
the  act  of  which  the  plaintiff  was  guilty  was 
in  violation  of  a  statute,  was  an  aggravation 
of  the  offense,  but  the  suitor  was  not  to  be 
told  to  seek  his  remedy  by  indictment.  Ad- 
mitting it  to  have  been  an  offense  against  the 
statute,  the  contempt  was  not  merged  in  the 
crime.  If  that  were  the  case,  then  extortion, 
bribery  and  libels  on  courts  could  not  be  pun- 
ished as  contempts.  Will  the  power  of  either 
branch  of  the  Legislature  to  commit  for  a  con- 
tempt be  questioned?  Whence  is  that  power 
derived?  Not  from  the  Constitution,  but  from 
the  common  law,  the  source  from  whence 
courts  of  justice  derive  their  power. 

The  Chancellor  did  not  punish  the  plaintiff 
for  a  crime,  but  merely  for  a  contempt.  He 
describes  the  offense,  it  is  true,  as  a  crime,  to 
show  its  aggravated  nature ;  but  though  the 
offense  may  be  double,  there  has  been  but  one 
punishment  by  the  Chancellor,  that  for  a  con- 
tempt. How,  then,  has  he  assumed  a  crimi- 
nal jurisdiction?  A  court  is  not  to  be  pre- 
sumed to  act  beyond  its  jurisdiction.  That 
must  be  clearly  and  satisfactorily  shown.  But 
there  is  no  evidence  of  it  in  this  case  ;  or  that 
the  plaintiff  has  been  injured  by  the  commit- 
ment for  a  contempt.  Suppose  a  person  should 
cut  *off  the  ear  of  a  suitor  in  court ;  [*4OO 
and  the  court,  in  its  order  of  commitment  for 
the  contempt,  should  add  that  it  was  also 
against  the  statute;  would  this  description  be 
an  assumption  of  criminal  jurisdiction?  The 
order  of  commitment,  in  this  case,  if  fairly 
read,  does  not  assume  any  such  jurisdiction. 
Strictly  speaking,  the  conduct  of  the  plaintiff 
was  not  an  offense  against  the  statute  ;  for, 
j  though  a  master  is  prohibited  from  acting  as  a 
|  solicitor  (Laws,  Vol.  I.,  p.  221  ;  sess.  24,  ch. 
j  32,  sec.  9),  yet  he  cannot  be  said  to  act  as  a 
solicitor  when  the  proceedings  arc  carried  on 
in  the  name  of  another  person  who  is  a  solici- 
tor. If  lie  was,  in  fact,  a  solicitor  of  the  court, 
while  lie  held  the  office  of  master,  his  right  to 
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act  as  solicitor  was  suspended.  But  though 
not  an  offense  within  the  words,  it  is  within 
the  spirit  of  the  Act,  and  such  an  attempt  to 
evade  its  provisions  was  an  aggravation  of  the 
contempt. 

If,  then,  according  to  the  fair  construction 
of  the  order  of  commitment,  the  plaintiff  was 
imprisoned  for  a  contempt,  the  judge  had  no 
authority,  under  the  Habeas  Corpus  A-ct,  to 
discharge  him. 

Our  Habeas  Corpus  Act  is  a  copy  of  the  En- 
glish statute,  and  though,  in  the  last  revision 
of  the  laws,  the  preamble  has  been  omitted, 
yet  it  is,  notwithstanding  some  slight  verbal 
alterations,  to  receive  the  same  construction. 
A  judge,  at  common  law,  has  no  power  to 
allow  a  habeas  corpus.  The  writ  issued  in  this 
case  was  marked  "  by  the  statute  ;  "  we  must, 
therefore,  look  to  the  statute  for  the  power  of 
the  judge.  The  Habeas  Corpus  Act  "  extends 
only  to  the  case  of  commitments  for  such 
criminal  charges  as  can  produce  no  inconven- 
ience to  public  justice  by  a  temporary  en- 
largement of  the  prisoner  ;  all  other  cases  of 
unjust  imprisonment  being  left  to  the  Juibeas 
corpus  at  common  law."  (3  Bl.  Com.,  187, 
138;  10  Mod.,  429.)  Its  object  is  to  relieve 
persons  from  imprisonment  in  bailable  cases. 
The  Act(sess.  24,  ch.  65,  sec.  3)  says  that  "any 
person,"  "other  than  persons  convict,  or  in 
execution  by  legal  process,  or  committed  for 
treason  or  felony,  plainly  and  specially  ex- 
pressed in  the  warrant  of  commitment,"  may 
apply,  &c.  No  other  person  can  apply  to  a 
judge  in  vacation  for  a  writ  of  habeas  corpus. 
And  if  he  cannot  apply,  the  writ  cannot  be 
allowed. 

Again,  as  to  the  manner  in  which  this  power 
is  to  be  exercised.  The  judge  is  to  discharge 
the  prisoner,  on  taking  his  recognizance  to  ap- 
pear at  the  next  court  at  which  the  offense  is 
properly  recognizable.  This  clearly  shows 
that  the  judge  is  authorized  to  discharge  only 
where  the  prisoner  is  to  be  tried  for  a  bailable 
offense.  The  object  of  the  Act  is  to  relieve  the 
4O1*]  person  from  prison  *uutil  he  is  tried. 
Again,  the  judge  is  to  take  sureties  accord- 
ing to  the  quality  of  the  prisoner,  and  the 
nature  of  the  offense.  It  follows  that  a  judge 
has  not  power  to  discharge  except  for  a  baila- 
ble offense.  Can  he  discharge  where  the  pris- 
oner, on  the  face  of  the  commitment,  is  in 
prison  for  an  offense  not  bailable  or  to  be 
tried?  He  cannot,  by  the  express  exception  of 
the  statute,  where  the  person  is  convicted  or 
in  execution  ;  nor  can  he  discharge  in  a  case 
of  treason  or  felony.  But  the  Supreme  Court 
may  discharge  in  such  cases.  The  power  of 
the  judge  in  vacation  is  not,  therefore,  co- 
ordinate with  that  of  the  Supreme  Court,  but 
is  limited  and  subordinate.  He  cannot  enforce 
obedience  to  the  writ,  or  compel  its  return. 
The  judge,  in  the  present  case,  admitted  the 
fact  that  this  was  a  commitment  for  a  con- 
tempt ;  for,  in  assigning  the  reasons  for  the 
discharge,  he  declared  the  commitment  illegal. 
He  does  not  say  that  the  party  was  not  con- 
vict, or  not  in  prison,  on  conviction  for  a  con- 
tempt. We  contend  that  he  had  no  power  to 
pronounce  the  commitment  illegal.  The 
Court  of  King's  Bench,  in  England,  would 
not  bail  in  such  a  case.  (Hawk.,  bk.  2,  ch. 
16.) 
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Suppose  a  person  in  prison  on  execution  for 
a  debt  brought  before  a  judge  in  vacation, 
will  it  be  said  that  he  can  discharge  him  on 
habeas  corpus?  But  if  he  cannot  in  such  a 
case,  nor  in  treason  or  felony,  whence  does  he 
derive  his  authority  to  discharge  a  person 
imprisoned  for  a  contempt  ?  It  has  been  said 
that  our  statute  gives  the  judge  cognizance  of 
j  the  case  of  every  person  imprisoned,  whereas 
j  the  English  statute  confines  it  only  to  persons 
imprisoned  for  crimes.  But  there  is  no  ground 
for  the  distinction.  The  whole  language  of 
our  Act  shows  it  was  intended  to  be  precisely 
the  same  as  the  English  statute  from  which  it 
was  copied. 

The  form  of  the  warrant  in  this  case  was 
no  ground  for  the  discharge.  It  was  accord- 
ing to  established  usage.  It  is  not  necessary 
that  it  should  be  definite  or  limited  as  to  time. 
"  Until  discharged  by  due  course  of  law"  are 
words  equally  indefinite,  and  yet  they  have 
always  been  held  sufficient.  (Hawk.,  bk.  2,  ch. 
16,  sec.  18.)  Suppose  a  bill  of  discovery,  and 
the  defendant  refuses  to  answer,  and  the 
Chancellor  commits  him  for  a  contempt,  must 
the  commitment  expresss  a  limited  time?  If 
so,  the  complainant  may  lose  his  right  by  the 
contumacy  of  the  defendant.  It  is  said  it 
should  be  "until  a  compliance."  But  who  is 
to  judge  of  the  compliance  ?  The  Chancellor. 
Then  where  is  the  difference  ? 

Again  it  is  said  thij  conviction  was  illegal 
because  no  interrogatories  were  administered. 
But  interrogatories  are  not  indispensably 
*necessary.  An  examination  on  [*4Oi2 
interrogatories  is  matter  of  grace,  not  of  right. 
(4  Bl.  Com.,  288  ;  Doug.,  576.)  And  Mr. 
Yates  waived  all  objection  to  the  proceeding 
against  him  ;  for,  after  notice,  he  refused  to 
appear.  It  is  a  conviction  on  default  after 
notice,  which  is  the  same  as  a  confession  of 
the  truth  of  the  charge. 

Again,  it  is  said  there  could  not  be  a  com- 
mitment by  an  order  ;  but  it  should  be  by  a 
writ  or  warrant  under  seal.  Every  court  may 
prescribe  the  forms  of  its  own  process,  and  an 
order  may  be  as  proper  and  as  efficacious  as  a 
writ.  (2  H.  P.  C.,  122.)  Being  a  commitment 
by  a  court  of  record,  an  order  was  sufficient. 

The  discharge  of  Mr.  Justice  Spencer  was  a 
nullity  ;  it  was  no  discharge  under  the  Act, 
any  more  than  if  granted  by  the  jailer.  The 
Chancellor,  then,  had  a  right  to  recommit. 
The  fifth  section  of  the  Act  excepts  from  the 
penalty  when  the  recommitment  is  by  a  court 
having  jurisdiction.  The  penalty  applies  to 
persons.  It  cannot  apply  to  a  court  recom- 
mitting a  party  who  has'  been  illegally  dis- 
charged. 

The  discharge  was  from  the  imprisonment, 
not  from  the  conviction,  which  remained  of 
record.  And  the  order  of  commitment  ex- 
pressed that  it  was  to  be  until  he  paid  the 
money  which  he  had  illegally  exacted. 

The  Chancellor  clearly  had  jurisdiction,  and 
j  the  order  was  a  species  of  civil  execution.       (4 
Bl.  Com.,  284,  285.)    If  discharged  for  the  in- 
formality of  the  order,  or  without  any  reason, 
still  the  Chancellor  had  a  right  to  recommit  for 
the  non-payment  of  the  money.      It  is  incon- 
|  gruous  to  suppose  that  a  judge  in  vacation  can 
'  act  in  case  of  a  conviction  for  a  contempt  ;  for 
:  the  habeas  cm-pus  does  not  bring   up   the   con- 
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viction,  nor  can  the  judge  have  it  before  him, 
for  he  has  no  supervisory  power.  If  a  con- 
trary doctrine  should  be  admitted,  then  a 
judge  of  the  Supreme  Court,  in  vacation, 
might  discharge  a  person  committed  by  order 
of  that  court,  for  a  contempt  ;  nay,  a  commis- 
sioner would  have  the  same  power. 

The  judge  has  no  power  to  discharge  a  per- 
son convict  from  prison  ;  and  no  penalty  can 
be  incurred  from  recommitting  a  convict. 
There  was  no  need  of  a  trial.  The  judgment 
was  already  pronounced,  and  the  party  in  ex- 
ecution. The  discharge  by  the  judge  could 
not  discharge  the  offense. 

If  the  discharge  by  the  judge  was  illegal,  it 
was  the  duty  of  the  Chancellor  to  recommit. 
There  was  a  judicial  exercise  of  discretion  and 
judgment.  The  plea  states  that  the  defendant 
acted  as  a  court.  Is  it  just  or  reasonable  that  a 
4O3*]  court  should  be  subject  to  *this  penalty 
for  the  honest  exercise  of  its  judgment  ?  The 
statute  did  not  intend  to  punish  an  error  of 
judgment  as  a  crime. 

Again,  the  penalty  is  against  a  person,  not  a 
court.  Suppose  the  Supreme  Court  should 
commit  a  person  convicted  of  an  offense,  and 
the,  Chancellor  on  hab&is  corpus  should  dis- 
charge him,  and  that  Court  should  recommit 
the  party,  who  is  to  be  liable  to  the  penalty  ? 
Would  each  of  the  judges  be  liable  ?  If  one 
or  two  dissented  from  the  opinion  of  the  rest 
of  the  Court,  would  they  also  be  liable  ?  Is 
the  penalty  to  be  divided  among  the  judges, 
and  how  is  it  to  be  levied  ?  In  the  present 
case,  the  proceeding  of  the  Chancellor  has 
been  sanctioned  by  three  of  the  judges  of  the 
Supreme  Court.  They  affirmed  his  decision, 
and  remanded  the  prisoner.  If  the  Chancellor 
is  liable  to  the  penalty,  those  judges  are 
equally  liable.  But  the  statute  never  was  in- 
tended to  apply  to  such  a  case,  or  to  punish  an 
error  of  judgment.  The  Habeas  Corpus  Act 
was  intended  to  relieve  persons  committed  for 
trial,  and  to  guard  against  the  abuse  of  the 
power  of  the  Crown  and  it  ministers  in  En- 
gland. The  penalty  was  to  prevent  any  delay 
in  the  allowance  of  writs  of  halwis  wrpus,  as 
to  which  no  discretion  was  to  be  exercised. 
The  evil  which  was  to  be  remedied  was  the 
delay  in  bringing  persons  committed  to  prison 
to  trial.  (Hawk,  bk.  2,  ch.  14,  sec.  24.) 

Again,  we  say  that  the  judges  of  the  supe- 
rior courts  are  not  answerable  personally  for 
their  judicial  acts.  There  is  a  distinction  be- 
tween an  excess  of  jurisdiction  and  having  no 
jurisdiction  at  all.  A  judge  is  to  be  excused  in 
an  error  of  judgment,  as  to  the  extent  of  his 
jurisdiction.  If  any  fault  has  been  committed 
in  the  present  case,  it  is  in  committing  for  a 
constructive  contempt.  Is  the  defendant  to  be 
made  answerable  for  this  ?  If  he  is  liable  to 
the  penalty  in  this  case,  he  is  equally  respon- 
sible for  every  decree  of  his  court  which  is  re- 
versed. Who  would  dare  to  take  upon  him 
self  the  office  of  a  judge,  if,  fora  mistake;  in  the 
honest  exercise  of  his  judgment,  his  peace  is 
to  be  disturbed  by  vexatious  suits,  his  prop- 
erty wasted,  and  his  dignity  trampled  in  the 
dust  ?  Are  the  judges  of  the  courts  of  com- 
mon pleas,  many  of  whom  are  not  lawyers,  to 
be  answerable  for  errors  of  judgment  ?  Cer- 
tainly not.  Judges  are  responsible  only  for  a 
willful  and  corrupt  violation  of  duty,  and  that 
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in  the  mode  pointed  out  by  the  Constitution. 
They  may  be  impeached  a'nd  degraded  from 
office. 

Again,  this  is  an  action  for  a  penalty.  Penal 
statutes  are  to  *be  construed  strictly.  [*4O4 
If  there  is  any  doubt,  the  construction  ought 
to  be  favorable  ;  and  is  there  not  room  for 
doubt,  when  the  majority  of  the  Supreme 
Court,  men  of  the  highest  judicial  talents 
have,  by  their  decision,  sanctioned  the  decis- 
ion of  the  Chancellor?  Is  a  statute  to  be 
liberally  construed  to  work  a  forfeiture  ?  Must 
we  resort  to  a  subtle  and  refined  construction, 
to  minute  verbal  criticism,  in  order  to  spell 
out  an  offense  ?  Will  not  this  high  court,  in 
such  a  case  as  this,  rather  adopt  a  benign  and 
liberal  construction  ?  Again,  it  is  to  "be  ob- 
served that  the  statute  provides,  in  case  of 
actions  brought  against  a  justice  of  peace, 
mayor,  recorder,  alderman,  sheriff,  &c.,  for 
anything  done,  by  virtue  of  their  office,  that 
in  "case  the  plaintiff  does  not  prevail,  he  shall 
be  liable  to  double  costs.  Nothing  is  said  in 
this  statute  of  the  judges  of  the  higher  courts. 
Thissilence  shows  that  the  Legislature  did  not 
suppose  the  judges  of  those  courts  liable  to 
such  actions,  otherwise,  provision  would  have 
been  made  to  protect  them,  also,  from  vexa- 
tious suits.  This  act  also  shows  that  the  Legis- 
lature intended  to  restrain  such  actions,  even 
in  regard  to  inferior  magistrates. 

Mr.  T.  A.  Emmet,  in  reply.  It  is  said  that 
Mr.  Yates  is  a  convict  of  record.  It  is  true 
that  it  is  so  stated  in  the  pleadings.  The  Court 
of  Chancery,  as  a  court  of  equity,  is  not  a 
court  of  record.  The  orders  are  of  record,  but 
not  that  the  conviction  was  well  founded.  The 
plaintiff  was  not  examined  on  interrogatories. 
The  established  mode  of  proceeding,  in  case 
of  a  contempt,  is  first  to  grant  a  rule  to  show 
cause  why  an  attachment  should  not  issue  ; 
and  if  no  cause  is  shown,  the  attachment 
issues,  and  the  party  is  brought  into  court  ;  in- 
terrogatories are  tiled,  and  on  the  answers  of 
the  party  the  master  reports  whether  the  party 
is  in  contempt.  The  party  is  not  bound  to 
speak  until  called  upon  "by  interrogatories. 
We  complain,  then,  that  the  plaintiff  has  been 
condemned  unheard.  Again,  it  is  said  that 
the  commitment  was  for  the  non-payment 
of  the  costs.  Three  things  are  recited  in  the 
order;  the  dismissal  of  the  bill,  the  payment  of 
costs,  and  the  commitment  for  malpractice 
and  contempt.  The  last  had  no  reference  to 
the  first  and  second.  The  costs  were  to  be  col- 
lected in  the  ordinary  way,  by  an  attachment 
for  the  non-payment  of  them.  Remuneration 
was  not  the  object  of  the  commitment.  Itwas 
solely  for  the  malpractice  and  contempt.  Bui 
we  have  supposed  that  this  and  the  other 
points  which  could  arise,  except  the  question 
of  judicial  inviolability,  were  definitely  settled 
by  this  court  in  the  case  of  The  People  v. 
rate»,  and  that  the  only  point  for  discussion 
in  this  *cause  was  whether  the  defend-  [*4O5 
ant  was  liable  for  the  penalty.  But  this  court 
of  itfriwr  rexfrf  has  been  called  on  to  do  what 
nosuch  court  ever  did — to  overturn  its  former 
decisions.  Inferior  courts,  it  is  true,  have 
ch  a  nircd,  and  may  change  their  decisions. 
But  if  the  decisions  of  the  court  of  the  last  re- 
sort are  not  to  be  permanent  and  unalterable, 
then  there  is  no  such  tiling  as  settled  law.  The 
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decision  in  the  case  of  The  People  v.  Tales,  as 
soon  as  it  was  pronounced,  was  the  established 
law.  Is  it  to  be  changed  because  it  is  recent 
and  as  yet  in  the  gristle  ?  Must  it  be  ossified 
by  time  before  it  can  be  fixed  ?  The  decisions 
of  this  court  are  and  must  be  the  law  until  al- 
tered by  the  Legislature.  In  England,  in  con- 
sequence of  the  decisions  of  their  courts,  the 
Act  of  10  and  11  Wm.  III.,  ch.  16,  was  passed 
to  enable  posthumous  children  to  take  in  re- 
mainder, in  the  same  manner  as  if  they  had 
be«n  born  in  their  father's  lifetime.  (3  Bl. 
Com.,  169,  and  note  by  Christian.)  It  is  ab- 
surd, then,  to  cite  all  the  authorities  and  cases 
on  points  which  this  court  has  already  settled. 
Why  is  this  court  called  upon  to  change  its 
decisions,  and  to  subvert  the  maxim  stare  de- 
cisisf  Is  everything  to  be  set  afloat,  and  the 
character  and  consequence  of  the  court  to  be 
lost '?  If  it  can  thus  change  its  decisions,  the 
court  itself  ought  to  be  changed.  If  its  decis- 
ions are  wrong,  let  them  be  set  right  by  the 
Legislature.  But,  if  the  court  itself  can  alter 
its  decisions,  it  is  in  vain  to  study  the  law.  I 
protest,  therefore,  against  going  into  an  ex- 
amination of  the  points  already  decided  by 
this  court,  though  I  may  be  obliged  incident- 
ally to  notice  some  of  them. 

It  has  been  said  that  the  English  Habeas 
Corpus  Act  and  that  of  this  State  are  substan- 
tially the  same,  and  are  to  receive  the  same 
construction,  and  that  the  former  was  intend- 
ed to  guard  against  the  power  of  the  crown 
and  its  ministers.  But  as  there  is  no  king,  nor 
lords,  nor  secretaries  of  state,  here,  who  can 
commit,  that  could  not  be  the  object  of  our 
statute. 

Again,  it  is  said  that  the  Act  does  not  extend 
to  convictions,  or  persons  imprisoned  on  con- 
viction ;  but  if  this  statute  gives  no  supervisory 
power,  what  will  be  the  consequence  in  regard 
to  the  convictions  of  inferior  magistrates  ?  If 
a  person  should  be  seized  by  lawless  force,  to 
be  carried  out  of  the  country,  how  is  he  to  be 
relieved  in  vacation,  unless  the  statute  extends 
to  imprisonments  generally  ?  Suppose  a  per- 
son, unjustly  and  wrongfully  confined  by  or- 
der of  a  magistrate,  upon  an  allegation  of  be- 
ing a  lunatic,  how  is  he  to  be  liberated  unless 
by  the  statute  ? 

But,  according  to  the  practice  of  the  judges 
of  the  Supreme  Court,  persons  convicted  have 
frequently  been  discharged  on  habeas  corpus. 
4O6*]  *Benedict  Lewis,  in  October,  1807, 
and  Hannah  Clapp,  in  October,  1810,  who  had 
been  convicted  under  the  Act  Relative  to  Dis- 
orderly Persons,  were  brought  before  the 
Chief  Justice  on  habeas  corpus  and  discharged. 
Many  years  ago  William  Kettletas,  who  had 
been  committed  for  a  contempt,  by  order  of 
the  Assembly,  was,  after  the  adjournment  of 
the  Legislature,  brought  before  Mr.  Justice 
Benson,  on  habeas  corpus,  and  discharged  by 
him.  Several  other  similar  cases,  before  other 
judges  of  the  Supreme  Court,  might  be  men- 
tioned. 

Again,  it  is  said  that  the  statute  extends 
only  to  bailable  offenses.  But  the  power  to 
bail  does  not  depend  on  the  statute.  It  is  a 
distinct  and  separate  power.  At  common  law 
a  person  may  be  bailed  without  being  brought 
before  a  judge.  (H.  P.  C.,  126.)  This  stat- 
ute would  be  useless  if  confined  to  imprison- 
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ments  for  bailable  offenses.  Is,  then,  this 
great  remedial  statute  to  be  placed  as  an  idol 
in  the  temple,  without  eyes,  without  hands, 
without  ears,  without  intellect  or  sense  ;  to  be 
worshipped  by  the  ignorant,  and  laughed  at 
by  the  cunning  ? 

It  is  said  we  must  construe  the  Act  in  refer- 
ence to  the  preamble.  No.  The  preamble 
was  struck  out  because  it  was  false  and  inap- 
plicable to  this  country.  It  was  struck  out 
that  the  Legislature  of  the  State  might  go  be- 
yond the  English  Act ;  that  they  might  soar 
above  that  statute,  weighed  down  to  earth,  as 
it  was,  by  the  doctrine  of  impressment.  Our 
Act  was  intended  to  extend  to  every  case  of 
imprisonment.  In  England  the  Habeas  Cor- 
pus Act  is  a  political  engine.  I  adjure  this 
court  to  consider  the  dreadful  mischiefs  which 
would  result  from  limiting  this  Act  according 
to  the  construction  which  has  been  given.  No 
respect  for  any  individual,  however  high  in 
office  and  respectable,  or  however  upright  his 
intention,  should  influence  this  court  to  sacri- 
fice a  law  so  essential  to  the  administration  of 
justice,  and  the  protection  of  the  citizen. 

It  has  been  said  that  a  judge  has  no  power 
to  compel  a  return  of  the  cause  of  conviction  ; 
but  all  commitments  of  inferior  courts,  or 
magistrates,  must  set  forth  the  cause,  other- 
wise they  are  void. 

A  person  legally  convict  cannot  be  dis- 
charged, but  a  person  convict  by  illegal  proc- 
ess may  be  discharged.  A  comma  should  be 
placed  after  the  word  convict,  and  after  exe- 
cution, and  then  the  words  "legal  process" 
will  properly  read  as  applicable  to  convict. 

Another  objection  is,  that  the  power  of  the 
judge  in  vacation,  and  that  of  the  Supreme 
Court,  are  different ;  but  except  as  to  cases 
*of  treason  and  felony,  their  powers  [*4O7 
are  precisely  the  same.  It  is  said  that  such  a 
power  in  a  judge  would  be  liable  to  abuse. 
So  is  all  judicial  power  liable  to  abuse ;  but  it 
must  be  confided.  That  it  may  be  abused  is 
no  reason  why  it  should  not  be  given.  The 
law  places  a  just  confidence  in  the  judges, 
that  they  will  act  with  caution  and  delibera- 
tion, and  will  not  abuse  their  discretion. 

Unless  such  a  power  had  been  given  to 
judges  in  vacation,  of  supervising  convictions, 
and  relieving  persons  illegally  imprisoned,  the 
greatest  oppression  would  be  practiced.  The 
party  must  wait  weeks  before  he  can  apply 
for  a  discharge. 

Thus  much  it  seemed  necessary  to  say,  in 
answer  to  the  objections  which  have  been 
raised. 

It  remains  to  examine  what  we  conceive  to 
be  the  only  real  point  of  discussion  in  this 
cause,  that  is,  the  extent  of  judical  responsi- 
bility. 

The  Chief  Justice,  in  delivering  the  opinion 
of  the  court  below  (5  Johns.  Rep.,  290-298), 
admits  that  where  courts  of  special  and  lim- 
ited jurisdiction  exceed  their  powers,  the  whole 
proceedings  are  coram  nonjudice,  and  all  con- 
cerned in  them  are  responsible.  He  asserts 
the  inviolability  of  the  judges  in  a  threefold 
view  :  1.  Where  a  court  of  special  and  limit- 
ed jurisdiction  acts  within  the  sphere  of  that 
jurisdiction. 

2.  That  this  protection,  or  irresponsibility, 
is  absolute  and  universal,  as  to  the  judges  of 
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the  superior  courts  of  general  jurisdiction, 
such  as  the  Court  of  Chancery  and  Supreme 
Court. 

3.  "  That  the  law,"  in  the  language  of  Haw- 
kins, bk.  1.  ch.  22,  sec.  6,  "has  freed  the 
judges  of  all  courts  of  record  from  all  prose- 
cutions whatsoever,  except  in  Parliament,  for 
everything  done  by  them  openly  in  such 
courts,  as  judges." 

The  first  position,  though,  perhaps,  suscep- 
tible of  restriction,  is  admitted  to  be  true  at 
common  law. 

The  third  position  appears  to  be  an  exten- 
sion of  the  second  position,  and  to  lay  down 
that  the  absolute  and  universal  protection 
there  spoken  of  is  afforded,  not  only  to  the 
superior  courts  of  general  jurisdiction,  but  to 
every  court  of  record,  from  the  highest  to  the 
lowest,  whether  of  general  or  limited  jurisdic- 
tion ;  and,  perhaps,  it  will  be  found  that  those 
superior  courts  have  no  more  absolute  or  uni- 
versal protection  than  any  other  court  of  rec- 
ord, and  that  as  good  authority  is  to  be  found 
for  the  one  position  as  the  other.  But  if  the 
exception  to  the  first  position,  as  to  the  court 
exceeding  its  powers,  be  true,  there  must  be 
•4O8*]  an  error  in  the  *third  position,  for 
many  courts  of  record  are  courts  of  inferior 
and  limited  jurisdiction  ;  such  as  the  Marshal- 
sea  Court  in  London  ;  all  corporation  courts, 
and  courts  leet  in  England  ;  courts  of  common 
pleas  in  the  several  counties  of  this  State,  and 
the  justices'  courts  in  the  City  of  New  York. 

This  position,  in  its  extended  sense,  is  not 
only  contrary  to  the  exception  in  the  first  po- 
sition, which  in  admitted  to  be  undoubted  law, 
but  is  contrary  to  the  decision  in  the  Maralinl- 
sea  case,  and  is  not  supported  by  any  authori- 
ty whatever ;  for  in  every  case  in  which  the 
position  is  at  all  laid  down  the  judge  was  un- 
doubtedly acting  within  his  jurisdiction  ;  and 
the  only  question  was,  whether  any  proceed- 
ings could  be  had  against  him.  for  corruption, 
misconduct,  or  violence  in  the  discharge  of 
duty,  while  acting  within  his  jurisdiction. 

In  the  case  of  27  Edw.  III.,  pi.  18,  Lib. 
Assisarum,  A,  as  a  judge  of  Oyer  and  Ter- 
miner  had  jurisdiction  both  of  trespass  and 
felony,  and  in  every  entry  on  the  record,  how- 
ever corrupt  his  conduct  was,  he  certainly  was 
acting  within  his  jurisdiction.  The  principle 
of  that  case  is,  indeed,  perfectly  inapplicable 
to  the  position  laid  down.  It  was  that  an  in- 
dictment would  be  an  averment  against  the 
verity  of  a  record.  (12  Co.,  24  b,  25  a.)  In 
truth,  this  difficulty  of  averring  against  a  rec- 
ord is  the  reason  why  the  expression  of  judges 
of  record,  «fcc.,  is  so  frequently  used  ;  as  that 
circumstance  frequently  created  an  impossi- 
bility of  proceeding  against  them,  which  did 
not  exist  as  to  judges  not  of  record. 

In  9  Hen.  VI.,  60,  pi.  9,  a  writ  on  the  case 
was  brought  against  A,  setting  forth  that  the 
said  A,  when  lie  was  escheator,  «fec.,  took  an 
office,  or  inquest,  by  twelve  jurors,  and  alleged 
the  office  in  certainty,  and  how  he  had  re- 
turned another  office  contrary  to  this.  Ful- 
than  said,  this  action  does  not  lie,  for  this  of- 
fice was  taken  by  virtue  of  a  writ,  and  so  it  is 
in  some  sort  a  judgment  of  record.  Habing- 
ton  said,  such  an  action  could  not  bo  main- 
tained against  a  justice  of  record  ;  but  in  that 
case  it  would  lie,  for  an  eschoator  is  not  a  jus- 
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tice  of  record,  but  an  officer  of  record.  Mar- 
tin compared  it  to  a  false  return  by  a  sheriff, 
who  is  also  an  officer  of  record,  that  is,  not  a 
judicial  but  a  ministerial  officer,  and,  there- 
fore, the  office,  when  returned  by  him,  was 
not  a  record. 

The  case  in  9  Edw.  IV.,  8,  pi.  10,  was  an 
action  of  trespass,  assault  and  battery.  The 
defendant  said  that  at  the  time  of  the  alleged 
trespass  he  was  a  justice  of  the  peace,  and  the 
plaintiff  made  an  assault  on  one  B.,  and  to 
preserve  the  peace  the  defendant  *came  [*4-Oi> 
and  charged  him  to  keep  the  peace,  and  he 
would  not,  wherefore  he  peaceably  put  his 
hands  on  him  and  arrested  him  to  find  sureties 
for  his  good  behavior,  which  was  the  same  as- 
sault for  which  the  plaintiff  brought  his  ac- 
tion. The  plaintiff  contended  that,  as  he  had 
not  been  put  in  jail,  the  purpose  was  never 
executed,  and,  therefore,  the  first  arrest  was 
tortious.  Coke  said,  when  the  defendant  ar- 
rested the  plaintiff  it  was  good,  and  when  he 
let  him  go  at  large  it  was  for  his  advantage, 
but  it  would  be  otherwise  as  to  a  sheriff,  &c. 
Littleton  added,  justices  of  the  peace  can  at 
their  discretion  arrest  a  man  to  find  surety, 
and  although  he  should  let  him  go  at  large 
without  surety,  still  the  party  cannot  punish 
him,  for  he  is  a  judge  of  record.  In  this  case 
the  defendant  was  clearly  acting  in  his  juris- 
diction. 

In  21  Edw.  IV.,  67,  pi.  49,  Catesby  came  to 
the  bar  and  moved  that  there  was  no  differ- 
ence in  conspiracy  between  a  juror  who  is  in- 
dicted and  a  justice  of  the  peace  ;  but  both 
shall  be  always  excused.  Pigot  said,  this  is  not 
just ;  for  the  juror  takes  the  indictment  on  his 
oath,  and  although  he  has  done  wrong  in 
speaking  before  that  time,  yet  the  law  intends 
when  he  comes  to  take  the  oath  that  he  will 
say  the  truth  ;  but  justices  of  the  peace  have 
no  such  excuse  for  speaking  and  conspiring 
before  the  Sessions.  Catesby  said,  the  justices 
of  the  peace  are  sworn  to  do  their  duty  as  well 
as  the  jury  is  on  the  indictment  ;  and  when  a 
man  comes  to  him  before  the  Sessions,  and 
shows  that  he  has  been  robbed  by  such  a  person, 
and  shows  the  suspiciousness  of  the  act  and  the 
circumstance,  the  justice  may  demand  of  him 
different  questions,  and  on  this  he  is  held  to 
inform.  Brian  said,  it  is  good  (if  you  do  so) 
that  you  be  assisted  with  the  other  justices  of 
the  peace,  for  one  justice  cannot  take  nor  hold 
Sessions  singlv,  nor  do  anything  singly,  but 
take  suretiesof  the  peace:  and  therefore  he  can- 
not take  this  information'singly,  and  for  what 
he  does  in  the  Sessions  he  is  excusable,  but  not 
for  speaking  out  of  it.  Choke  said  it  is  hard 
that  justices  of  the  peace  cannot  take  informa- 
tions out  of  the  Sessions;  and  if  an  indictment 
was  shown  to  Catesby  and  Pigot,  King's  Ser- 
geants, whether  it  was  sufficient,  they  might 
communicate  of  the  manner  and  the  matter  of 
the  indictment  by  law.  Pigot  said,  a  justice  of 
the  peace,  during  the  time  of  the  Sessions,  may 
take  information  of  the  king;  but  if  ho  docs 
anythinir  beyond  his  office,  he  is  punishable, 
although  he  is  a  judge  of  record,  &c. 

*Tho  doctrine  of  this  case  is  laid  [*4-1O 
down  too  broadly  by  the  Chief  Justice  ;  it  was 
not  maintained  by  all  the  judges,  nor  did  it 
extend  to  a  general  irresponsibility.  It  is  only 
that  for  what  a  itisticedid  in  the  Sessions  in  his 
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office,  he  was  not  amenable  as  for  a  conspiracy. 
And  many  cases  of  irresponsibility  of  judges, 
as  for  a  conspiracy,  may  be  found  in  the  Year 
Books,  some  of  which  are  referred  to  in  12  Co., 
23.  And  that  case,  Floyd  and  Barker,  does  not 
lay  down  any  rule  of  general  exception,  but  is 
confined  strictly  to  not  being  answerable  as  for 
a  conspiracy.  The  language  of  that  decision 
is  not  fully  stated  by  the  Chief  Justice.  It  is 
there  said  that  the  judges  are  "  not  to  be 
drawn  into  question  for  any  supposed  corrup- 
tion which  extends  to  the  annihilating  of  a 
record  of  any  judicial  proceeding  before  them," 
&c.,  "except  it  be  before  the  king  himself,"  &c. 
"And  the  reason  why  a  judge,  for  anything 
done  by  him  as  a  judge  by  the  authority  which 
the  king  hath  committed  to  him,  and  as  sitting 
in  the  seat  of  the  king  (concerning  his  justice), 
shall  not  be  drawn  in  question  for  any  surmise 
of  corruption,  except  before  the  king  himself, 
is  for  this,"  &c.  There  is  nothing  in  that  case 
which  goes  beyond  a  protection  from  respon- 
sibility for  a  conspiracy  or  corruption,  as  to 
anything  done  within  his  jurisdiction. 

Arie  v.  Sedgwick,  2  Roll.  Rep.,  197;  vide  Cro. 
Jac.,  582,  601,  was  an  action  on  the  case  for 
taking  a  false  oath  in  the  Court  of  Chancery. 
Noy  was  merely  counsel  (the  judges  were 
Mountague,  C7i.  J.,  Doderidge,  Chamberlaine 
and  Haughton,  JJ.),  and  he  cited  a  case  in  30 
and  31  Eliz.,  in  B.  R. ,  in  which  it  was  ad- 
judged that  if  one  gives  evidence  against  a 
felon  who  committed  no  felony,  and  when  no 
felony  was  committed,  that  an  action  on  the 
case  lies  against  him  ;  no  action  on  the  case 
lies  against  a  judge  for  anything  which  he  does 
as  judge  ;  and  he  cites  several  other  cases  from 
the  Year  Books  to  the  same  effect.  His  posi- 
tions relate  only  to  things  done  in  the  course 
of  justice. 

Hammond  \.  Hoicett,  1  Mod..  184;  2  Mod., 
218,  was  decided  on  the  same  principle.  It 
was  contended  that  although  the  trial  of  Penn 
and  Mead,  and  the  taking  of  the  verdict  was 
within  the  commission,  yet  the  finding  of  the 
jury  and  the  imprisonment  of  them  were  not 
within  the  commission.  But  the  court  repelled 
this  doctrine  and  held  that  "the  court  at  the 
Old  Bailey  had  jurisdiction  of  the  cause,  and 
might  try,  and  had  power  to  punish  a  misde- 
meanor in  the  jury  to  acquit  the  prisoners, 
which  in  truth  was  not  so,  and  therefore  it  was 
an  error  of  judgment  for  which  no  action  will 
41 1*]  lie."  The  case  of  *Oroenvelt  v.  Burn- 
well,  12  Mod.,  886.  goes  on  the  same  principle 
that  the  court  had  jurisdiction,  and  on  the 
principle  laid  down  in  12  Co.,  that  being  a 
judge  of  record,  there  could  be  no  averment 
against  the  record  as  to  the  maladministration 
of  physic.  This  appears  from  the  second  and 
fifth  points  in  the  case,  and  from  the  last  point. 
The  dicta  in  Miller  v.  Searl  el  al,  2  Bl.  Rep'., 
1145,  show  pointedly  that  as  to  judges  of 
courts  of  record,  the  exemption  (if  they  be  of 
limited  jurisdiction)  is  only  where  they  act 
within  that  jurisdiction  ;  and  the  dictum  of 
Lord  Mansfield  in  Hfostyn  v.  Fabrigan,  Cowp., 
172,  is  of  the  same  kind.  The  case  of  Phflpn 
v.  Sitt,  1  Day's  Cases  in  Error,  315,  is  obviously 
a  case  where  the  court  was  acting  within  its 
jurisdiction,  and  the  action  was  brought  for  a 
mere  error  in  judgment. 

There  remains,  then,  only  the  authority  of 
822 


Hawkins.  The  passage  cited  from  his  book 
contains  a  dictum  only  of  that  writer.  It  is 
found  under  the  title  of  conspiracy,  and  is  to 
be  understood  as  applicable  only  to  cases 
where  a  judge  is  not  responsible  for  a  conspir- 
acy. If  he  intended  to  lay  down  the  doctrine 
in  broad  and  general  terms  as  to  the  irresponsi 
bility  of  judges  of  courts  of  record,  he  is  con- 
tradicted by  what  he  himself  says  in  another 
place.  (Bk.  1,  ch.  28,  sees.  4,  5,  6.)  "The 
judgment  by  virtue  whereof  any  person  is  put 
to  death  must  be  given  by  one  who  has  juris- 
diction in  the  cause  ;  for  otherwise,  both  judge 
and  officer  may  be  guilty  of  felony."  "And, 
therefore,  if  a  Court  of  Common"  Pleas  give 
judgment  on  an  appeal  of  death,  or  justices  of 
the  peace  on  an  indictment  for  treason,  and 
award  execution,  both  the  judges  who  give 
and  the  officers  who  execute  the  sentence,  are 
guilty  of  felony;  because  these  courts  having 
no  more  jurisdiction  over  those  crimes  than 
private  persons,  their  proceedings  thereon  are 
merely  void  and  without  any  foundation.  But 
if  the  justices  of  peace  on  an  indictment 
of  trespass,  arraign  a  man  for  felony  and  con- 
demn him,  and  he  be  executed,  the  justices 
only  are  guilty  of  felony,  and  not  the  officer 
who  executes  the  sentence  ;  for  the  justices 
had  a  jurisdiction  over  the  offense,  and  their 
proceedings  were  irregular  and  erroneous 
only,  but  not  void."  He  is  contradicted,  also, 
by  the  opinion  in  the  case  of  The  Marzhalsea, 
10  Co.,  66-76,  and  by  De  Gray,  Ch.  ./..in  Mitter 
v.  Searl,  1  W.  Bl.,  1141,  that  "  in  all  the  cases 
where  protection  is  given  to  the  judge  giving 
an  erroneous  judgment,  he  must  be  acting  as 
judge,"  that  is,  he  must  be  *acting  [*41iJ 
within  his  jurisdiction.  If  the  court  below 
meant  no  more  than  that  a  judge  acting  within 
his  jurisdiction,  is  not  to  be  responsible  for  an 
error  of  judgment,  that  doctrine  is  not  denied. 
It  is  laid  down  by  Coke,  and  has  never  been 
disputed  ;  but  if  the  Chief  Justice  means  to 
go  further  and  say  that  a  judge  of  a  superior 
court  is  not  responsible,  when  acting  beyond 
his  jurisdiction,  then  we  humbly  contend  his 
position  is  not  law.  The  second  position  of  the 
court  goes  to  the  absolute  and  universal  irre- 
sponsibility of  the  judges  of  superior  courts, 
whether  they  have  jurisdiction  or  not.  It  has 
no  other  support  than  the  dictum  of  Lord  Chiff 
Justice  DeGray,  and  is  contrary  to  the  rule  as 
broadly  laid  down  in  10  Co.,  76  a,  and  to 
Hawkins.  (P.  C..  bk.  1,  ch.  28,  sec.  5  ;  Bac. 
Abr.,  Murder  and  Homicide,  E,  1.) 

All  superior  courts  are,  in  some  degree,  lim- 
ited in  their  jurisdiction,  and  there  is  no  reason 
why  they  should  be  more  protected  than  courts 
of  inferior  and  more  limited  jurisdiction.  If 
the  law  grants  this  protection  in  charity  to  the 
frailty  of  human  judgment,  surely  this  charity 
ought  to  be  extended  to  judges  of  inferior 
courts  who  possess  less  learning  and  experi- 
ence to  guide  their  judgment. 

The  only  distinction  I  know  of,  in  this  view 
of  the  subject,  between  courts  of  superior  and 
inferior  jurisdiction,  is  the  one  laid  down  in 
Jennings  v.  Hankyn,  Carth.,  11,  where  the 
parly  moved  in  arrest  of  judgment  that  the 
bond  was  in  the  county  palatine  of  Chester, 
and  so  the  Court  of  K.  B. ,  not  having  juris- 
diction, the  proceedings  were  coram  nonjudice: 
and  the  court  said,  "that  the  party  by  plead- 
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ing  in  chief  had  admitted  the  jurisdiction,  and 
could  not  make  the  objection  afterwards  ;"  for 
"  it  was  not  like  a  court  of  limited  jurisdiction 
holding  plea  of  a  cause  arising  without  it,  for 
there  all  is  void  as  coram  non  judice."  With 
respect  to  inferior  courts,  the  judge  must  pro- 
tect himself  by  expressly  showing  that  he  acts 
svithin  his  jurisdiction ;  but  as  to  superior 
courts,  that  shall  be  presumed  in  their  favor, 
unless  the  contrary  be  shown. 

But  admitting  the  position  on  the  other  side 
to  be  true,  it  can  only  be  applied  to  actions  at 
common  law  for  torts.  It  is  not  applicable  to 
an  action  expressly  given  by  statute  for  a 
penalty.  The  statute,  by  giving  the  penalty,  j 
has  said  that  the  judges  shall  not  have  that 
immunity. 

The  words  "  doae  of  record  "  have  no  appli- 
cation to  what  a  judge  does  when  acting  be- 
yond his  jurisdiction.  What  a  judge  does  out 
of  his  jurisdiction  is  not  done  of  record. 

Then  what  is  meant  by  the  words  of  the 
413*]  statute,  "having  jurisdiction  *of  a 
cause  '!  "  Jurisdiction  is  the  power  to  try  or 
jus  dicere  super  csuutam.  It  is  not  enough  that 
the  court  should  have  jurisdiction  of  the  "  sub- 
ject matter  ;  "  it  must  have  jurisdiction  of,  or 
a  power  to  try  the  individual  cause.  Because 
the  Chancellor  has  jurisdiction  in  regard  to 
contempts  in  his  court,  it  does  not  follow  that 
he  had  jurisdiction,  after  the  discharge  of  Mr. 
Yates,  of  the  particular  cause.  I  do  not  mean 
to  say  whether  the  Chancellor,  after  the  dis- 
charge of  Mr.  Yates,  might  not  have  granted 
a  rule  upon  him  to  show  cause,  and  have  pro- 
ceeded against  him  for  the  contempt  ;  but 
after  the  discharge,  the  particular  cause  was 
resjudicata.  It  is  unnecessary,  therefore,  to 
answer  the  question  whether  the  discharge  ex- 
culpated Mr.  Yates  or  not,  or  whether  the 
Chancellor  might  not  have  proceeded  against 
him  as  in  a  new  cause.  What  we  contend  for 
is,  that  the  defendant  had  no  right  to  commit 
again  in  the  same  cause.  The  defendant, 
however,  chose  to  adhere  to  this  particular 
cause,  and  to  vindicate  his  authority,  and 
prove  his  power  .superior  to  that  of  Mr.  Justice 
Spencer.  lie  proceeded  with  the  law  before 
him  ;  he  meant  to  test  and  try  the  law,  and 
was  willing  to  put  his  power  at  hazard  on  this 
point,  and  to  risk  the  consequences  of  the 
statute. 

As  a  judge  in  vacation  has  no  power  to  en- 
force obedience  to  his  order  by  anv  process  for 
a  contempt,  the  statute  has  provided  the  sanc- 
tion of  a  penalty,  in  order  to  compel  that  obe- 
dience. Every  person  who  refuses  to  obey 
the  order  of  discharge  is  made  liable  to  the 
penalty. 

It    is  said    that  the   penalty  is  given   only 
against  persons  acting  ministerially  or  extra- 
judicially.     But  are  not  persons  acting  minis- 
terially,   and  who   are   bound    to   obey,  more 
protected  than  the  judges?    Shall  the  officer  I 
be  liable  to  the  penalty  and  the  judge  escape  ?  : 
If  the  officer  is  hound   under  the  penalty  not  | 
to  obey,  is  it  not  clear  that  the  judge  cannot 
have  jurisdiction  ?     A  judge  is  only  a  judge 
when  he  acts  judicially  or  within  his  jurisdic- 
tion.    If  he  acts  beyond  his  jurisdiction,  he  is  | 
HS  to  such  act  a  person,  not  a  judge. 

Though  in  the  first  section  of  the  act  the 
word  "  court  "  is  used,  yet  where  the  penalty 
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is  given  the  word  "person"  is  used.  If  the 
Chancellor,  or  judge  of  the  Supreme  Court, 
in  vacation,  upon  view  of  the  warrant  of  com- 
mitment or  detainer,  or  on  oath  of  a  copy  be- 
ing denied,  shall  refuse  to  allow  a  writ  of 
habeas  corpus,  he  shall  forfeit  to  the  party  ag- 
grieved $1,250.  The  allowance  of  a  writ  of 
Jiabeas  corpus,  we  contend,  is  a  judicial  act ; 
and  the  *judge  is  compelled,  under  the  [*414 
penalty,  to  exercise  his  judicial  discretion  ; 
and  if  he  refuses  to  allow  a  habeas  corpus  to 
which  the  party  is  entitled,  will  an  error  of 
judgment  protect  him  against  the  penalty  ? 
This,  then,  is  contrary  to  the  common  law  doc- 
trine, that  a  judge  is  not  responsible  for  an 
error  of  judgment.  And  does  not  the  fifth 
section  equally  entrench  on  that  doctrine,  and 
make  a  judge  liable  for  recommitting  a  pers'on 
discharged  under  a  habeas  carpus,  though  he 
does  it  under  a  mistake  ?  The  penalty  extends 
to  every  judicial  character  who  should  disre 
gard  the  discharge  ;  and  without  such  a  pen- 
alty, the  power  of  a  judge  in  vacation  would 
be  impotent  and  ineffectual.  The  Act  says 
"  any  colorable  pretense  or  variation  in  a  war- 
rant of  commitment  notwithstanding."  A 
ministerial  officer  will  not  alter  the  warrant ; 
but  the  court  or  judge  who  has  the  power  of 
commitment.  The  penalty  being  given  as  the 
sanction  of  the  judge's  authority  in  vacation, 
it  must  be  so  construed  as  to  be  a  competent 
sanction  and  affects  judges,  otherwise  they 
would  disregard  the  discharge.  It  follows, 
that  when  the  judge  has  a  right  to  discharge, 
the  penalty  attaches  on  whoever  recommits. 
And  it  has  been  settled  by  this  court  that  Mr. 
Justice  Spencer  had  a  right  to  discharge. 

The  consequences  of  the  construction  for 
which  we  contend  have  been  depicted  in  strong 
colors  ;  but  suppose  the  Act  had  said,  in  ex- 
press terms, .  that  no  judge  of  the  Supreme 
Court,  or  any  other  court,  should  recommit  a 
person  who  had  been  discharged  by  habeas 
corpus,  in  vacation,  those  evil  consequences 
would  not  have  been  supposed  or  appre- 
hended. 

LEWIS,  Senator,  was  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed,  and  gave  his  reasons  at  length.1 

PLATT,  Senator.  In  examining  this  inter- 
esting case,  two  cardinal  points  are  presented  : 

1.  Had  tlie  Chancellor  a  right  to  recommit 
the  plaintiff  after  the  discharge  by  Mr.  J  astir* 
Spencer  ? 

2.  If  lie  had  no  such  right,  is  he  liable  for 
the  penalty  now  claimed  ? 

The  consideration  of  the  first  question  in- 
volves an  inqury  : 

1.  Whether  the  original  commitment  bv  the 
Chancellor  was  legal. 

*2.  Whether  Mr.Jitstire  Spencer  had  | *4 1 5 
a  right  to  revise  the  adjudication  of  the  Chan- 
cellor, in  the  matter  of  complaint  against  John 
V.  N.  Yates,  and  discharge  the  prisoner  on 
habeas  rorpux. 

X.   Whether  the  recommitment  of  Mr.  Yates 
by  the  Chancellor,  after  the  actual  discharge 
by  Mr.  J H stiff  Spencer,  was  lawful. 
"Before  I  proceed  to  examine  these  questions, 

1.— The  reporter,  not  In-lnff  present  at  the  time,  is 
iiiiiihleto  si:it<-  them. 
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it  is  proper  to  notice  a  preliminary  objection 
insisted  on  by  the  counsel  for  Mr.  Yates. 
They  contend  that  the  door  to  these  inquiries 
is  now  shut  by  the  decision  of  this  court  at  its 
last  session,  in  the  case  of  John  V.  N.  Tales 
v.  The  People. 

I  cannot  admit  the  doctrine  of  immutability 
in  the  decisions  of  this  court  to  the  unqualified 
extent  claimed  by  the  plaintiff's  counsel. 

The  decisions  of  courts  are  not  the  law  ; 
they  are  only  evidence  of  the  law.  And  this 
evidence  is  stronger  or  weaker,  according  to 
the  number  and  uniformity  of  adjudications, 
the  unanimity  or  dissension  of  the  judges,  the 
solidity  of  the  reasons  on  which  the  decisions 
are  founded,  and  the  perspicuity  and  precision 
with  which  those  reasons  are  expressed.  The 
weight  and  authority  of  judicial  decisions  de- 
pend also  on  the  character  and  temper  of  the 
times  in  which  they  are  pronounced.  An  ad- 
judication at  a  moment  when  turbulent  pas- 
sions or  revolutionary  frenzies  prevail,  deserves 
much  less  respect,  than  if  it  were  made  at  a 
season  propitious  to  impartial  inquiry,  and 
calm  deliberation. 

The  peculiar  organization  and  practice  of 
this  court,  renders  it  difficult  to  establish  a 
system  of  precedents.  In  the  Supreme  Court 
the  judges  confer  together,  compare  opinions, 
weigh  each  other's  reasons,  and  elicit  light 
from  each  other.  If  they  agree,  one  is  usually 
delegated  by  the  others,  not  only  to  pronounce 
judgment,  but  to  assign  reasons  for  the  whole 
Bench.  But  even  in  that  court,  and  in  the 
courts  of  Westminster  Hall,  the  judges  who 
silently  acquiesce  in  the  result  do  not  consider 
themselves  bound  to  recognize  as  law  all  the 
dicta,  of  the  judge  who  delivers  the  opinion 
of  the  court. 

In  this  court  the  members  never 'hold  any 
previous  consultation  together ;  we  vote,  for 
the  most  part,  as  in  our  legislative  capacity. 
Few  assign  any  reasons,  and  fewer  still  give 
written  opinions  which  may  be  reported.  For 
these  reasons,  I  think  it  would  be  extravagant 
and  dangerous  to  consider  the  dicta  and  opin- 
416*]  ions  *of  a  single  member  as  settling 
definitively  the  law  of  the  land,  on  all  the  points 
on  which  he  chooses  to  give  opinions,  or  to 
assign  reasons. 

In  the  case  of  J.  V.  N.  Yates,  at  the  last 
session,  only  one  member  (Mr.  Clinton)  gave  a 
written  opinion,  or  assigned  reasons  for  revers- 
ing the  judgment  of  the  Supreme  Court.  (6 
Johns.  Rep.,  496.)  A  majority  of  the  mem- 
bers voted  for  reversing  that  judgment,  bnt 
whether  upon  the  grounds  taken,  and  the 
reasons  assigned  by  Mr.  Clinton,  it  is  impossi- 
ble to  know.  It  is  certain  that  a  majority 
agreed  in  the  result ;  but  there  is  no  certainty 
that  any  two  of  that  majority  grounded  their 
opinions  on  any  one  of  the  various  points  that 
were  discussed  and  relied  on  by  Mr.  Clinton. 

One  point  insisted  on  in  the  eloquent  opin- 
ion of  that  Senator,  was  that  the  recommit- 
ment by  the  Chancellor  was  by  order,  and  that 
it  ought  to  have  been  by  attachment.  (6  Johns. 
Rep.,  512.)  This  was  a  material  question  in 
the  former  record.  It  may  be  that  the  other 
members  of  the  court  who  voted  for  the  rever- 
sal of  that  judgment  rested  their  opinions  on 
that  point  alone,  and  if  so,  that  decision  has 
no  bearing  on  the  present  question. 
824 


This  suit  is  for  the  penalty  for  recommitting 
after  a  discharge  on  habeas  cmpux ;  and  the 
question  is  not  as  to  the  mode,  but  as  to  the 
right  of  recommitting.  If  the  recommitment 
was  "  knowingly  contrary  to  the  statute,"  it  is 
immaterial  whether  it  was  by  order,  or  by 
attachment ;  for  the  defendant  is  equally  lia- 
ble in  both  cases. 

If  that  question  were  material  in  this  case, 
it  might  be  shown  that  courts  of  record  may 
commit  by  order,  or  by  writ;  but  a  magistrate, 
not  sitting  as  a  court  of  record,  can  commit 
only  by  warrant  under  his  hand  and  seal.  (2 
Hale's  P.  C.,  122  ;  2  Roll.  Abr.,  559,  Taylor  v 
Seal. 

Considering  the  questions  which  now  arise 
as  not  necessarily  prejudged  by  the  former 
decisions  of  this  court,  I  shall  now  proceed  to 
examine  them,  on  the  general  grounds  of  rea- 
son and  authority. 

The  right  of  punishing  for  contempts  by 
summary  conviction,  is  inherent  in  all  courts 
of  justice,  and  legislative  assemblies,  and  is 
essential  for  their  protection  and  existence.  It 
is  a  branch  of  the  common  law  adopted  and 
sanctioned  by  our  State  Constitution.  The  dis- 
cretion involved  in  this  power  is,  in  a  great 
measure,  arbitrary  and  undefinable  ;  and  yet 
the  experience  of  ages  has  *demon-  [*4 1  7 
strated  that  it  is  perfectly  compatible  with 
civil  liberty,  and  auxiliary  to  the  purest  ends 
of  justice. 

The  known  existence  of  such  a  power  pre- 
vents, in  a  thousand  instances,  the  necessity  of 
exerting  it  ;  and  its  obvious  liability  to  abuse, 
is,  perhaps,  a  strong  reason  why  it  is  so  seldom 
abused. 

This  power  extends  not  only  to  acts  which 
directly  and  openly  insult,  or  resist  the  power 
of  the  court;  or  the  persons  of  the  judges,  'but 
to  consequential,  indirect  and  constructive  con- 
tempts, which  obstruct  the  process,  degrade 
the  authority,  or  contaminate  the  purity  of  the 
court.  (4  Bl.  Com.,  280  ;  2  Hawk.,  bk.  2,  ch. 
22  ;  1  Com.  Dig.,  Attachment,  A.) 

The  officers  of  the  court  are  peculiarly  sub- 
ject to  its  discretionary  powers,  and  may  be 
punished  in  this  summary  manner,  for  oppres- 
sion, extortion,  negligence  or  abuse  in  their 
official  capacity.  (1  Bac.  Abr.,  tit.  Attach- 
ment ;  2  Hawk.,  tit.  Attachment ;  3  Atk.,  568.) 

A  contempt  is  an  offense  against  the  court, 
as  an  organ  of  public  justice  ;  and  the  court 
can  rightfully  punish  it  on  summary  convic- 
tion, whether  the  same  act  be  punishable  as  a 
crime  or  misdemeanor,  on  indictment,  or  not. 
To  challenge  a  Senator  or  a  judge,  may,  under 
circumstances,  be  a  contempt ;  but  is  certainly 
indictable.  A  conviction  on  indictment  will 
not  purge  the  contempt,  nor  will  a  conviction 
for  a  contempt  be  a  bar  to  an  indictment,  The 
offense  may  be  double  ;  and  so  are  the  remedy 
and-the  punishment.  Forinstance.assaultsin  the 
presence  of  the  court,  rescous,  extortion,  libels 
upon  the  court  or  its  suitors  relating  to  suits 
pending,  forging  a  writ,  &c.,  are  indictable 
offenses ;  and  certainly  they  are  also  con- 
tempts. 

Contempts  are  never  merged  in  statute 
offenses,  without  express  words  for  that  pur- 
pose. 

In  this  case  it  appears  that  a  complaint  was 
made  to  the  Chancellor  against  the  plaintiff, 
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by  Samuel  Bacon,   a  suitor,  founded  on  his 
own  affidavit,  and  the  affidavits  of  Peter  W. 
Yates  and  Richard  S.  Treat,  charging  that  the 
plaintiff,  being  a  master  in  chancery,  filed  a 
bill,  on  behalf  of  Samuel  Bacon,  and  subscribed 
to  it  the  name  of  Peter  W.  Yates,  one  of  the 
solicitors  of  that  court,  without  the  knowledge 
or  consent  of  P.  W.  Yates  ;  and  had  acted  as 
solicitor  in  the  prosecution  of  the  cause,  under 
the  assumed  name  of  P.   W.  Yates.     It  also 
appears  by  the  order  of  conviction  that  the 
plaintiff  "  was  regularly  required  "  to  answer 
this  complaint  before  the  Chancellor,  and  that  | 
4 1 8*]  he  did  not  appear  to  answer  it.  *Where- 1 
upon,  the  Chancellor  made  an  order  in  the 
minutes  of  the  court,  "  that  the  bill   be  dis- 1 
missed  ;  that  the  said  John  V.   N.  Yates  pay  ! 
all  the  costs  accrued  in  the  suit ;  and  that  the  I 
said  J.  V.  N.  Yates  be  committed  for  his  said  j 
malpractice  and  contempt."    An  attachment  \ 
accordingly    issued,    and    the    plaintiff    was  j 
arrested  and  imprisoned  under  it. 

After  reciting  the  facts  charged  against  the 
plaintiff  in  the  order  of  conviction,  and  in  the  ; 
attachment,  these  words  are  added,  "contrary 
to  the  statute  in  such  case  made  and  provided,  ! 
in  willful  violation  of  his  duty  as  master,  and  '• 
in  contempt  of  the  authority  of  this  court." 

The  question  here  presented  is,  whether  the  ! 
Chancellor  had  a  right  to  make  this  order,  and 
to  issue  this  attachment. 

I  am  of  opinion  that  the  order  is  clearly  a  I 
conviction  for  a  contempt,  and  in  legal  con- 1 
struction  imported  nothing  more.     The  words 
"  contrary  to  the  statute,  in  willful  violation  i 
of  his  duty  as  master,  and  in  contempt  of  the  j 
authority  of  this  court,"  in  the  connection  in  I 
which  they  stand,  are  mere  expletives,  show- ' 
ing  a  strong  sense  of  the  indignity  offered  to 
the  court ;  but  are  not  a  substantive  ground  of 
conviction.     If  those  words  had  been  omitted,  i 
the  conviction  would  have  been  complete  ;  and 
I  think   its  legal  import  is  the  same  with  or 
without  those  words. 

Suppose  that,  instead  of  those  words,  the  ; 
order  had  stated  that  the  facts  charged  were  ! 
"contrary  to  the  precepts  of  our  holy ; 
religion  ; "  would  it  be  contended  that  the  | 
order  was  void,  and  that  the  Chancellor  had  | 
usurped  ecclesiastical  powers  ?  Suppose  he  | 
he  had  stated  that  the  conduct  of  Mr.  Yates  j 
was  "contrary  to  the  laws  of  all  civilized! 
countries,"  would  it  be  said  he  had  assumed 
universal  jurisdiction  under  those  laws? 
Utile  per  inutile  rum  mtuitur. 

The  attachment  recites  the  order,  or  adjudi- 
cation of  conviction,  and  "therefore"  com- 
mands the  sheriff  to  imprison  John  V.  N. 
Yates, '"  until  the  further  order  of  our  said 
court." 

I  consider  this  writ  as  an  attachment  for  a 
contempt  ;  and  I  think  it  a  distortion  of  its 
plain  import  to  say  that  it  implies  any  assump- 
tion of  criminal  jurisdiction,  or  that  the 
Chancellor  held  cognizance  of  or  meant  to 
punish  the  acts  complained  of  as  a  statute 
offense. 

That  the  acts  of  fraud,  imposition  and  ex- 
tortion, of  which  Mr.  Yates  was  so  convicted, 
amounted,  in  judgment  of  law,  to  a  high- 
handed contempt,  I  have  no  doubt  ;  and  that 
it  was  the  right  and  the-  duty  of  the  Chancellor 
to  punish  him  for  it,  and  to  compel  him 
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*summarily  to  re-imburse  the  money  [*419 
he  had  extorted  from  the  suitor,  is  equally 
clear. 

It  is  contended  that  the  attachment  is  illegal, 
because  it  was  founded  on  conviction  without 
an  examination  on  interrogatories. 

To  this  objection  several  answers  occur:  1. 
It  does  not  appear  from  the  attachment  whether 
there  was  such  an  examination  or  not ;  nor 
does  the  law  or  usage  require  that  the  whole 
proceedings  which  led  to  the  conviction  should 
be  recited  in  the  attachment. 

2.  If  we  recur  to  the  conviction,   or  order 
for  the  attachment,  it  appears  that  Mr.  Yates 
refused  to  answer  the  complaint,   "  although 
regularly  required  so  to  do  ;"  and  I  think  such 
refusal  to  answer  is  not  only  a  waiver  of  the 
right   of  being  examined   on   interrogatories, 
but  an  admission  that  the  complaint  was  well 
founded. 

3.  That  the  Chancellor  had  a  right  to  dis- 
pense with  such  examination,  if  in  his  judg- 
ment the  proof  by  affidavits  is  sufficient   in 
itself,  and  of  such  credit,  as  that  a  denial  by 
the  party  accused,   under  oath,    would    not 
countervail  the  affidavits.     (King  v.  Vaughan, 
Doug.,  516  ;  4  Bl.  Com.,  284.) 

4.  We  are  not  now  deliberating  on  an  appeal 
from  chancery.     We  must  confine  ourselves  ta 
the  record  brought  here  by  the  writ  of  error. 
The  only  question  is,  whether  the  judgment  of 
the  Supreme  Court  is  right ;  and,  of  course, 
we  have  no  more  power  to  examine  the  pro- 
ceedings which  led  to  the  conviction,  or  the 
grounds  of  the  adjudication  in  chancery,  than 
the   Supreme   Court  had.     If  there    was  no 
essential  defect  on  the  face  or  the  attachment, 
and   it  purported  to  be  an  attachment  for  a 
contempt,  we  are  bound  to  presume  that  the 
conviction  on  which  it  issued  was  regular  and 
well  founded. 

The  last  objection  to  the  original  commit- 
ment is,  that  it  was  "until  the  further  order  of 
the  court  ;"  and,  therefore,  it  is  not  definite 
and  terminable,  either  by  the  efflux  of  time, 
or  on  the  doing  of  some  act  by  the  prisoner. 

The  object  of  this  commitment  was  to  com- 
pel remuneration  to  the  injured  suitor  ;  and 
also  to  punish  Mr.  Yates  for  contemning  the 
authority  of  the  court,  and  polluting  the  streams 
of  justice.  It  was  impossible  to  foresee  when 
he  would  indemnify  the  suitor,  and  make 
satisfactory  atonement  for  his  affront  to  public 
justice  ;  there  seems,  therefore,  an  obvious 
propriety  in  directing  the  imprisonment 
*"  until  the  further  order  of  the  [*42O 
court."  It  is  equivalent  to  saying,  as  in 
common  warrants,  "  until  he  be  delivered  by 
due  course  of  law."  It  is,  in  fact,  as  definitive 
as  the  nature  of  the  case  would  admit  ;  for  if 
it  had  been  "  until  he  makes  satisfaction  to  the 
injured  party,  and  acknowledges  his  contrition 
for  his  offense,"  the  court  must,  at  last,  judge 
of  the  compliance  ;  and  it  would  in  cither  case 
be,  in  effect,  during  the  pleasure  of  the  court. 

I  think  it,  however,  a  sufficient  answer  to  say 
that  the  precedents  uniformly  agreed  with  the 
form  of  this  attachment,  in  that  respect,  and 
that  the  established  usage  in  all  ourcourts,  and 
in  the  English  courts,  distinctly  traced  back  to 
the  Year  Books,  also  corresponds  with  it. 
This  long  usage  proves  that  it  is  wise  and  safe. 
But  if  it  be  in  itself  wrong,  we  have  a  right  to 
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apply  the  maxim,  communis  error  facit  jus. 
The  commitment  of  George  Clarke  fora  con- 
tempt, at  the  last  session,  was  "during  the 
pleasure  of  the  Senate."  It  has  been  said  that 
"such  an  imprisonment  ceases  with  the  ad- 
journment of  the  Legislature,  and  is,  there- 
fore; terminable  on  the  happening  of  that 
event."  (Opinion  of  Clinton,  Senator,  6  Johns. 
Rep.,  506,  507.)  But  to  this  it  may  be  answered 
that  the  imprisonment  does  not  necessarily,  or 
of  course,  cease  with  the  adjourment.  The 
prisoner  can  then  be  released  only  on  habeas 
corpus ;  and  I  trust  it  will  not  be  contend- 
ed that  a  commitment  is  legal,  wherever  it 
leaves  the  prisoner  liable  to  a  discharge  on  ha- 
beas corpus.  Besides,  the  adjournment  of  the 
Legislature  depended  on  their  own  volition, 
subject  only  to  the  right  of  prorogation  by  the 
governor.  It  was,  therefore,  an  imprisonment 
during  pleasure,  in  the  largest  sense,  and  not 
terminable  by  the  efflux  of  time.  There  was 
no  certainty'that  the  Senate  would  ever  ad- 
journ. The  House  of  Assembly  expires  an- 
nually, but  the  Senate  exists  in  perpetuity. 

It  have  now  arrived  at  the  conclusion  that 
the  original  imprisonment  of  Mr.  Yates  was  a 
legal  commitment,  upon  a  conviction  for  aeon- 
tempt. 

The  next  question  is,  whether  Mr.  Justice 
Spencer  had  a  right  to  discharge  Mr.  Yates 
on  habeas  corpus,  from  his  imprisonment, 
under  the  attachment  of  the  Court  of  Chan- 
cery. 

Sergeant  Hawkins  (bk.  2,  ch.  15,  sec.  73,76) 
shows  that  the  superior  courts  pay  the  highest 
regard  to  each  other's  decisions,  and  will  pre- 
sume them  to  be  agreeable  to  law,  unless  the 
contrary  expressly  appears. 
413 1*]  *Since  the  violent  contest  between  the 
Court  of  Chancery  and  the  King's  Bench,  in  the 
reign  of  James  I.,  the  English  authorities  uni- 
formly show  a  scrupulous  forbearance  in  their 
courts  to  interfere  with  each  other's  proceed- 
ings, in  matters  of  contempt.  The  case  of 
Chambers,  Cro.  Car.,  168,  exemplifies  this  re- 
mark. He  was  committed  for  a  contempt,  and 
upon  being  brought  into  the  King's  Bench,  on 
Juibeas  corpus,  he  was  remanded,  and  the  court 
said  "  it  is  not  the  usage  of  this  court  to  de- 
liver one  committed  by  the  decree  of  one  of 
the  courts  of  justice."  Such  has  been  the  uni- 
form tenor  of  English  decisions  down  to  the 
era  of  our  independence.  This  principle  has 
been  so  fully  recognized  by  our  courts,  that  no 
question  has  arisen  upon  it  before  the  present 
case.  It  is  founded  on  this  strong  reason,  that 
these  superior  courts  are  co-ordinate.  Equal 
confidence  is  reposed  in  their  learning  and  in- 
tegrity ;  and  it  is,  therefore,  unfit  that  one 
should  assume  a  right  to  judge  of  the  other's 
proceedings,  especially  as  the  constitution  has 
provided  a  tribunal  for  the  express  purpose  of 
correcting  their  errors. 

Such  an  exercise  of  power  by  the  Supreme 
Court  would  distort  the  symmetry  and  pro- 
portion of  our  system  of  appellate  jurisdic- 
tion ;  but  the  deformity  is  still  more  glaring 
when  the  power  is  exercised  by  a  judge  in  va- 
cation. 

The  case  of  Oust  v.  Bowman,  2  Bay's  Rep. , 
182,  in  the  Supreme  Court  of  South  Carolina, 
in  the  year  1798,  bears  a  strong  analogy  to  the 
present  case.  Bowman  was  committed  for  a 
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contempt,  by  an  order  of  one  of  the  three  Chan- 
cellors, who  compose  the  Court  of  Chancery 
in  that  state  ;  and  being  brought  before  the 
Supreme  Court,  on  habeas  corpus,  a  question 
was  made  whether  one  of  the  three  Chancellors 
was  competent  to  make  such  an  order  of  com- 
mitment ;  and  it  was  unanimously  decided  that 
the  prisoner  was  not  entitled  to  be  discharged 
j  by  the  common  law  judges  ;  that  the  Habeas 
I  Corpus  Act  did  not  embrace  the  case  ;  that  the 
!  Supreme  Court  had  no  jurisdiction,  and  that 
they  ought  to  refer  the  question  to  the  Court 
of  Chancery.  This  doctrine  is  great  authority, 
because  it  was  made  by  the  highest  tribunal  of 
a  sister  state,  whose  civil  institutions  are  con- 
genial with  our  own. 

It  seems  to  be  conceded  that  a  judge  in  va- 
cation had  no  power,  at  common  law,  to  allow 
a  habeas  corpus,  or  to  make  any  order  in  rela 
tion  to  it.  His  power,  in  that  respect,  is  de- 
rived solely  from  the  statute  called  the  Habeas 
Corpus  Act.  Judge  Spencer,  in  this  *in-  [*422 
stance,  marked  the  writ  "by  statute,"  and 
thereby  evinced  that  he  claimed  jurisdiction 
under  "the  statute  only. 

I  cannot  perceive  any  difference  between  our 
Habeas  Corpus  Act  and  that  of  Great  Britain, 
in  relation  to  the  point  now  before  us.  Wheth- 
er a  judge  in  vacation  has  any  powers  under 
this  statute,  other  than  to  bail  persons  commit- 
ted for  trial,  or  to  keep  the  peace,  and  answer 
indictments,  is  a  question  which,  perhaps,  need 
not  be  decided  in  this  cause.  There  seems, 
however,  strong  ground 'to  conclude  that  his 
power  "extends  only  to  cases  of  commitment 
for  such  criminal  charge  as  can  produce  no  in- 
convenience to  public  justice,  by  a  temporary 
enlargement  of  the  prisoner  ;  all  other  cases  of 
unjust  imprisonment  being  left  to  the  habeas 
corpus  at  common  law/'  which  can  only  be  is- 
sued in  term.  (3  Bl.  Com.,  137  :  10  Mod., 
429.)  It  is,  however,  very  clear  from  the  ex- 
press exceptions  in  the  statute,  that  a  judge 
in  vacation  has  no  right  to  discharge  "per- 
sons convict,  or  in  execution  by  legal  pro- 
cess." 

In  examining  the  original  commitment  by 
the  Chancellor,  my  judgment  is  satisfied  that 
it  was  neither  more  nor  less  than  a  commit- 
ment on  a  conviction  for  a  contempt.  1  am, 
therefore,  obliged  to  conclude  that  the  decis- 
ion of  His  Honor,  Judge  Spencer,  was  erron- 
eous on  that  point.  I  think  Mr.  Yates  was,  in 
the  true  sense  of  the  third  section  of  the  Ha- 
beas Corpus  Act,  "a  person  convict,  or -in  exe- 
cution by  legal  process."  and,  therefore,  ex- 
pressly within  the  exception  to  the  powers 
given  to  the  judge  by  the  statute  under  which 
he  discharged  the  plaintiff. 

Mr.  Yates  was,  however,  actually  discharged 
by  Judge  Spencer  ;  and  this  brings  me  to  the 
next  inquiry,  whether  the  recommitment  by 
the  Chancellor,  after  the  actual  discharge  by 
Mr.  Justice  Spencer,  was  lawful. 

The  fifth  section  of  the  Habeas  Corpus  Act 
declares  "  that  no  person  who  shall  be  set  at 
large  upon  any  habeas  carpus  shall  be  again 
imprisoned  for  the  same  offense,  unless  by 
the  legal  order  or  process  of  the  court  where- 
in he  is  bound  by  recognizance  to  appear, 
or  other  court  having  jurisdiction  of  the 
cause." 

I   think   Mr.  Justice   Spencer  exceeded  his 
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jurisdiction  in  discharging  Mr.  Yates,  and,  of 
course,  that  discharge  was  unauthorized  and 
void.  It  had  no  more  legal  operation  or  ef- 
fect than  if  the  Habeas  Corpus  Act  had  never 
existed  ;  and  the  right  of  recommitment  by  the 
Chancellor  rests  on  the  same  footing  as  if 
Mr.  Yates  had  been  discharged  on  the  order  of 
any  private  citizen. 

423*]  *In  discharging  Mr.  Yates,  Judge 
Spencer  acted  ministerially,  or  if  judicially,  he 
acted  as  a  court  of  special  and  limited  jurisdic- 
tion under  the  statute,  and  the  proceeding  was 
coram  non  judice. 

In  my  judgment,  the  Chancellor  had  origi- 
nally "  jurisdiction  of  the  cause,"  that  is,  of 
the  cause  of  commitment,  which  was  "for 
malpractice  and  contempt ;"  and,  of  course, 
this  presents  a  case  clearly  within  the  excep- 
tion in  the  fifth  section  of  the  statute. 

If  it  be  a  case  within  that  exception — if 
Judge  Spencer  acted  extrajudicially,  in  dis- 
charging the  prisoner,  it  seems  to  me  against 
sound  legal  discretion  to  contend  that  such  a 
discharge,  by  a  person  having  no  right  to  make 
it,  can  be  effectual  and  conclusive  to  rescue  a 
prisoner  in  execution  for  a  contempt,  and  to 
exculpate  him  from  the  guilt  established  by 
his  conviction. 

The  Court  of  Chancery  not  only  had  "juris- 
diction of  the  cause,"  but  exclusive  jurisdic- 
tion. Xo  court  can  punish  for  contempts  of 
another  court.  And  if  the  discharge  by  the 
judge  is  conclusive,  whether  right  or  wrong, 
and  whether  he  had  jurisdiction  or  not,  it  must 
result  that  a  man  who  stands  convicted  of  a 
gross  contempt  against  the  Court  of  Chancery, 
and  a  daring  affront  to  public  justice,  may, 
without  satisfaction,  and  without  pardon,  es- 
cape all  punishment,  and  bid  defiance  to  all 
the  constituted  authorities  of  the  State. 

Such  a  doctrine  would  go  to  prove  that  a 
judge  in  vacation  has  not  only  a  power  to  re- 
vise the  decisions  of  every  court  in  the  State, 
but  that,  in  effect,  he  may  exercise  the  power 
of  pardoning  convicts.  Suppose  a  person  con- 
victed of  murder,  or  treason,  and  on  writ  of 
error  the  Supreme  Court  pronounce  judgment 
of  death,  and  the  executive  refuses  to  respite 
the  sentence,  can  the  idea  be  tolerated  that  a 
judge  of  the  Supreme  Court,  in  vacation,  or  a 
recorder  of  New  York,  Albany,  or  Hudson 
(who  have  equal  powers),  may  conclusively 
discharge  the  culprit  on  a  habeax  corpus,  at  the 
moment  of  execution  ?  Such  a  despotic  con- 
trol over  judicial  decisions,  and  executive  dis- 
cretion, would,  indeed,  secure  the  personal 
liberty  of  one  man,  but  its  inevitable  tendency 
would  be  to  enslave  millions. 

For  these  reasons,  I  think  the  Chancellor 
had  a  perfect  right  to  recommit  Mr.  Yates  for 
the  same  offense.  He  was  equally  liable  tore- 
commitment  as  if  he  had  escaped  from  prison, 
or  been  rescued  by  violence. 

But  if  I  am  mistaken  in  every  position  which 
-4J24*)  I  have  laid  down,  *thcrc  still  remains 
this  solemn  and  important  question — is  the  de- 
fendant responsible,  in  this  action,  for  acts 
done  by  him  olhVially  and  judicially  as  Chan- 
cellor of  this  State  ? 

In  order  to  give  a  just  construction  of  the 
fifth  section  of  the  lialwi*  Corpus  Act,  which 
gives  the  penalty  claimed  by  the  suit,  it  is  nec- 
essary to  examine  the  law  generally  in  re- 
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gard  to  the  responsibility  of  judicial  officers. 

Sergeant  Hawkins  (bk.  1,  ch.  7,  sec.  6)  lays 
down  this  general  rule,  "that  the  law  has 
freed  the  judges  of  all  courts  of  record  from 
all  prosecutions  whatsoever,  except  in  the  Par- 
liament, for  anything  done  by  them  openly  in 
such  courts  as  judges."  The  English  authori- 
ties, from  the  Year  Books  down  to  the  present 
day,  uniformly  establish  and  fortify  this  doc- 
trine, that  where  courts  of  special  and  limited 
jurisdiction  exceed  their  rightful  powers,  the 
whole  proceeding  is  coram  nan  judice,  and  all 
concerned  in  such  void  proceedings  are  liable 
to  an  action  by  the  party  injured.  (Case  of 
Marshalxea,  10  Co.,  68;  Terry  v.  Huntingdon. 
Hardr.,  480.)  But  in  the  case  of  ^filler  v.  Scare. 
2  Bl.  Rep.,  1141,  Lord  Chief  Justice  De  Grey 
said  "  that  the  judges  of  the  courts  of  general 
jurisdiction  were  not  liable  to  answer  person- 
ally for  their  errors  in  judgment.  The  protec- 
tion as  to  them  is  absolute  and  universal ;  whh 
respect  to  the  inferior  courts,  it  is  only  while 
they  act  within  their  jurisdiction." 

In  support  of  this  doctrine,  I  refer  generally 
to  Book  of  Assize,  27  Edw.  III.,  pi.  15":  9  Hen. 
VI.,  60,  pi.  9;  9  Edw.  IV.,  3,  pi.  10;  Fbrydaiul 
Barker,  12  Co.,  23;  Aire  v.  Sedgtcick,  2  Roll. 
Rep.,  199  ;  Hammond  v.  Unwell,  1  Mod.,  184  : 
Groenceltv.  BarnweU,  12  Mod.,  286;  1  Salk., 
396  ;  1  Ld.  Rayra.,  454  :  Miller  v.  Seare,  2  Bl. 
Rep.,  1145;  Mostyn  v.  PWiriga*.  Cowp.,  172. 

This  rule  has  been  invariably  acknowledged 
as  law  in  this  State  (2  Caines'  Rep.,  312),  and 
has  been  recognized  and  supported  by  our  sis- 
ter states.  In  the  case  of  PfieljM  v.  Sill,  in  the 
Supreme  Court  of  Connecticut  (1  Day's  Cases 
in  Error,  315),  a  suit  was  brought  against  a 
judge  of  probate,  for  omitting  to  take  security 
from  a  guardian,  and  the  court  held  that  the 
action  would  not  lie.  They  said,  "  It  is  a  set- 
tled principle  that  a  judge  is  not  to  be  ques- 
tioned in  a  civil  suit  for  doing,  or  for  neglect- 
ing or  refusing  to  do  a  particular  official  act, 
in  the  exercise  of  judicial  power." 

•  In  the  case  of  Lining  v.  Rentham,  in  the 
Supreme  Court  of  South  Carolina  (2  Bay's 
Rep.,  1),  in  1796,  it  was  unanimously  decided 
*thata  justice  of  the  peace  may  commit  [*425 
for  a  contempt  ;  that,  his  warrant  of  commit- 
ment under  his  hand  and  seal  was  the  best  evi- 
dence of  the  contempt ;  and  that  he  was  not 
liable  to  an  action  for  what  he  did  in  his  judi 
cial  capacity,  though  he  was  subject  to  indict- 
ment if  he  acted  oppressively. 

The  same  court,  in  1796,  in  lirodir  v.  Kut- 
ledf/c,  2  Bay's  Rep.,  69,  held  that  it  was  a  well- 
settled  rule  of  law  that  no  suit  would  lie 
against  a  judge  for  any  judgment  rendered  by 
him  in  his  judicial  character,  though  liable 
to  impeachment. 

Our  statute  is  a  transcript  from  the  English 
Hnhen*  Corpu*  Act,  and  Sergeant  Hawkins,  in 
his  learned  exposition  of  that  statute  (Hawk., 
bk.  2.  ch.  15,  sec,  24),  says,  "  the  Hdbea* 
Corpn*  Act  makes  the  judges  liable  to  an 
action  at  the  suit  of  the  party  in  one  case  only, 
viz.:  in  rcf  using  to  award  a  ha/icax  c<n*}>u*  ;  and 
seems  to  leave  it  to  their  discretion,  in  all  other 
cases,  to  pursue  the  directions  of  the  Act  in  the 
same  manner  as  they  ought  to  execute  nil  other 
laws,  without  making  them  subject  to  the 
action  of  the  party,  or  to  any  other  express 
penalty  or  forfeiture." 


COUKT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1811 


The  fifth  section  gives  a  penalty  against 
"any  person  who  shall  knowingly,  contrary  to 
this  act,  recommit  or  imprison  for  the  same 
offense,  or  pretended  offense,  any  person  so 
set  at  large;"  &c. 

I  consider  this  section  as  having  no  applica- 
tion to  the  Chancellor,  or  judges,  in  their  judi- 
cial character.  This  penalty  applies  only  to 
magistrates  and  others  who  act  ministerially 
as  conservators  of  the  peace,  or  who  commit 
for  trial,  or  to  answer  indictments. 

If  the  penalty  for  recommitting  applies  to  the 
Chancellor,  while  sitting  as  a  court  of  chancery, 
it  must  equally  apply  to  all  the  judges  of  the 
Supreme  Court  sitting  together  in  term  ;  and 
if  the  penalty  be  incurred  by  the  Supreme 
Court,  composed  of  five  judges,  how  are  they 
to  be  sued,  jointly  or  severally  ?  If  the  judges, 
or  a  majority  of  them,  are  liable  to  be  sued  as 
a  court,  before  what  tribunal  are  they  to  be 
sued  ?  If  in  the  Court  of  Common  Pleas,  do 
the  parties  lose  the  benefit  of  a  writ  of  error  to 
the  Supreme  Court  ?  Or  are  the  judges  to  sit 
in  judgment  on  themselves  V  These  absurd 
consequences  evince  that,  as  courts,  they  were 
never  intended  to  be  made  responsible  to  the 
party  in  a  private  suit.  Consider  them  liable 
in  their  ministerial  capacity  only,  and  the  con- 
struction of  this  statute  accords  with  the 
established  and  revered  principles  of  the  com- 
mon law. 

The  authorities  cited  show  the  general  rea- 
426*]  sou  and  policy  of  the  *law  in  main- 
taining judicial  inviolability  ;  and  surely  we 
ought  not  to  adopt  a  construction  of  this  stat- 
ute abhorrent  to  every  principle  of  justice  and 
sound  policy,  unless  that  interpretation  be 
imperiously  required  by  the  express  and 
unequivocal  terms  of  the  statute.  In 
this*  case  the  defendant  acted  in  his  judicial 
character,  "  as  Chancellor,  and  not  otherwise." 
There  is  no  pretense  that  he  acted  from  cor- 
rupt motives  ;  on  the  contrary,  it  is  expressly 
admitted  that  his  intentions  were  pure. 

That  a  Chancellor  or  judge  of  the  Supreme 
Court  shall  be  compelled  to  decide  new  and 
difficult  questions  of  law  or  equity,  at  the  peril 
of  incurring  a  severe  penalty,  if  they  happen 
to  decide  wrong ;  that  pure  intentions  and 
honest  endeavors  to  perform  their  official  duties 
shall  afford  them  no  protection,  are  proposi- 
tions repugnant  to  reason  and  humanity,  and 
cannot  be  law. 

The  Habeas  Corpus  Act  is  justly  prized  as 
one  of  the  bulwarks  of  freedom,  and  can  be 
endangered  only  by  its  misapplication  and 
abuse.  Let  us  beware,  that  in  our  zeal  for  se- 
curing personal  liberty  we  do  not  destroy  the 
virtuous  independence  and  rightful  authority 
of  our  courts  of  justice,  and  thereby  subvert 
the  foundations  of  social  order. 

So  long  as  our  courts  are  pure,  enlightened 
and  independent,  we  shall  enjoy  that  greatest 
of  earthly  blessings,  a  government  of  laws ; 
but  whenever  these  tribunals  shall  cease  to 
deserve  that  character,  the  standard  of  justice 
and  civil  liberty  must  give  place  to  the  sceptre 
of  a  tyrant. 

My  opinion  is  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

PARIS,  Senator,  concurred. 

BRETT,  BRUYN,  HAIGHT,  H\LL,  HOPKINS, 
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HUMPHREYS,  MARTIN,  PHELPS,  STEARNES, 
WHITE  and  WILLIAMS,  Senators,  were  also  of 
opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed,  but  did  not  state 
their  reasons. 

CLINTON,  Senator.  Great  pains  and  much 
argument  have  been  employed  by  the  counsel 
for  the  defendant  to  overthrow  a  decision  made 
by  this  court  at  the  last  session,  and  to  demon- 
strate, not  only  that  the  conclusions,  but  the 
reasoning  adopted  on  that  occasion,  were  un- 
tenable and  fallacious.  Although  this  course 
is  unprecedented  and  totally  unwarranted,  yet 
the  patience  of  the  *court  was  yielded  [*427 
without  reluctance  to  a  protracted  discussion, 
which  terminated  in  establishing  what  was 
never  questioned  :  that  the  Court  of  Chancery, 
as  well  as  every  other  court,  has  a  right  to 
punish  contempts  and  to  apply  the  rod  of 
chastisement  to  the  conduct  of  its  officers. 
But  that  Chancery  has  the  power  of  punishing 
for  crimes  ;  that  a  violation  of  a  statute  is  not 
a  misdemeanor,  and  that  judicial  responsibility 
is  to  ride  over  the  rights  of  the  people,  and  the 
constitution  of  the  land,  are  positions  which  yet 
remain  totally  unestablished.  Although  I  am 
willing  to  yield  every  tribute  of  applause  to  the 
erudition  and  ingenuity  of  the  counsel  em- 
ployed for  the  defendant,  yet  I  cannot  concede 
that  they  have  succeeded  in  overturning  the 
decision  of  this  tribunal.  If  I  could  conceive 
it  revelant  to  the  discussion  to  enter  into  a  de- 
fense of  the  judgment  of  the  court,  I  should 
not  consider  it  attended  with  any  difficulty  to 
present  a  complete  vindication  ;  but  a  measure 
of  this  kind  would  be  an  admission  that  a  court 
might,  at  any  time,  and  at  all  times,  review 
its  own  decisions,  or  the  decisions  of  its  pred- 
ecessors, and  pronounce  the  law  to  be  differ- 
ent, at  different  periods  and  on  different  occa- 
sions, thereby  entirely  destroying  the  authority 
of  precedent,  converting  the  judge  into  the 
legislator,  and  reducing  us  to  a  situation  where 
we  might  truly  say,  "  Miner  a  est  servitus  it  hi 
jus  est  aut  vagum  aut  incog nitum."  In  the  case 
of  Hartshorne  et  al.  v.  Slight,  3  Johns.  Rep., 
562,  it  was  insinuated,  with  a  view  of  obtain- 
ing the  benefit  of  the  second  writ  of  error,  that 
courts  might  and  ought  to  review  their  decis- 
ions. On  that  occasion  I  thought  it  my  duty 
to  resist  a  doctrine  which  I  then  considered, 
and  still  do  consider,  as  of  the  most  pernicious 
tendency  ;  and  I  am  animadverted  upon  it  in 
the  following  words  :  '•  This  cause  is  now  be- 
fore us,  and  it  does  not  avail  the  plaintiff  in 
error  to  say  that  courts  may  and  ought  to  re- 
view their  own  decisions.  This  court  will 
hardly  admit  that  doctrine.  A  motion  for  a 
rehearing  after  judgment  has  never  been  made 
or  sustained,  when  a  cause  has  been  once  set- 
tled. When  a  decision  has  been  pronounced 
here  the  law  is  established,  and  no  power  can 
change  it  but  the  Legislature.  The  rule  be- 
comes binding,  not  only  upon  all  subordinate 
tribunals,  but  upon  this  court." 

A  contrary  determination  would  involve  not 
only  the  greatest  absurdities,  but  the  greatest 
mischiefs.  Inferior  tribunals  would  be  with- 
out chart  or  compass  ;  the  authority  of  de- 
cisions would  be  *done  away,  and  one  [*428 
fourth  of  the  Senators  of  this  court  changing 
every  year,  adjudications  would  fluctuate  with 
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the  mutations  of  members.  What  was  law 
yesterday  would  not  be  law  to  day.  It  has 
never  been  known,  at  least  in  a  court  of  dernier 
resort,  that  its  decisions  have  been  altered 
or  revised  in  any  other  way  than  by  the  leg- 
islative power  ;  and  even  in  courts  not  of 
dernier  resort,  if  a  different  course  has  been,  at 
any  time,  pursued,  it  has  been  remarked  as  a 
singularity.  And  when  Lord  Kenyon  at- 
tempted to  question  the  authority  of  an  ad- 
judication of  his  predecessor,  it  was  consid- 
ered as  an  anomaly,  not  as  a  rule  in  the  con- 
duct of  judicial  tribunals.  Stare  decisis  et  non 
quieta  rnovere,  is  a  maxim  justly  held  in  the 
highest  veneration. 

Admitting,  then,  the  authority  of  the  ad- 
judication of  last  session,  we  have  next  to  in- 
quire into  its  bearing  upon  this  cause.  The 
present  suit  is  brought  to  recover  a  penalty 
under  the  fifth  section  of  the  Habeas  Corpus 
Act,  which  is  in  the  following  words:  "And  be 
it  further  enacted,  that  no  person, who  shall  be 
set  at  large  upon  any  fiaoeas  corpus,  shall  be 
again  imprisoned  for  the  same  offense,  unless 
by  the  legal  order  or  process  of  the  court,  or  other 
court  having  jurisdiction  of  the  cause.  And 
if  any  person  shall  knowingly,  contrary  to 
this  act.  recommit  or  imprison,  or  cause  to  be 
recommitted  or  imprisoned,  for  the  same  of- 
fense, or  pretended  offense,  any  person  so 
set  at  large,  or  shall  knowingly  aid  or  as- 
sist therein,  he  shall  forfeit  to  the  party  ag- 
grieved $1,250,  any  colorable  pretense  or  varia- 
tion in  the  warrant  of  commitment  notwith- 
standing." 

The  decision  of  last  session  was  on  a  writ  of 
error, brought  on  a  judgment  on  a  liabeas  corpus. 
It  appeared  that  the  plaintiff  in  this  cause  was 
committed  by  the  Chancellor.  That  he  was 
discharged  by  a  judge,  in  vacation,  under 
the  Habais  Corpus  Act ;  re-imprisoned  by  the 
Chancellor,  after  such  discharge ;  and  that, 
finally,  the  case  was  brought  before  the  Su- 
preme Court,  in  which  three  of  the  five  judges 
decided  in  favor  of  the  legality  of  the  im- 
prisonment ;  and  that  this  court  reversed  that 
decision,  considering  the  original  imprison- 
ment unjustifiable,  and,  of  course,  the  in- 
carcerations as  aggravations  of  first  wrong. 

It  is  not,  then  to  be  wondered  at,  that  the 
counsel  for  the  defendant  should  have  pointed 
their  principal  attack  at  that  decision  of  this 
tribunal.  If  that  adjudication  was  right,  it  is 
difficult  to  conceive  how  the  defendant  can 
escape  from  the  penalty  of  the  statute  ;  and 
there  can,  indeed,  be  no  door  of  retreat,  unless 
4-JiO*J  we  *suppose  that  it  was  founded  ex- 
clusively on  the  illegality  of  the  original  com- 
mitment, and  on  the  judgment  of  the  Supreme 
Court,  without  any  reference  to  the  proceed- 
ings under  the  Habeas  Corpus  Act,  or  unless  we 
take  the  broad  ground  of  judicial  irresponsi- 
bility, or  the  more  narrow  ground  of  the  in- 
applicability of  the  statutory  prohibition  to 
courts  in  general,  especially  to  the  court  in 
question.  On  the  supposition  that  our  de- 
cision cannot  be  questioned,  denied,  or  ex- 
plained away,  ax  to  its  general  result,  these 
are  the  only  three  points  which  can  be  brought 
to  bear  in  favor  of  the  defense. 

As  to  the  first  point,  it   is  explicitly  denied 
that  the  decision  was  not  in  part  bottomed  on  ' 
the  proceedings  under  the  Habea*  Corpus  Act.  i 
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The  only  opinion  delivered  in  coincidence 
with  the  judgment  of  the  court,  took  notice  at 
large  of  that  branch  of  the  subject,  and  con- 
sidered a  judge  in  vacation  a  competent  tri- 
bunal in  such  case,  his  discharge  as  final  and 
conclusive,  and  a  re-imprisonment,  after  that 
discharge,  as  an  infraction  of  the  statute.  It 
would,  therefore,  in  strictness,  not  be  neces- 
sary to  revive  this  discussion,  but  as  it  has  been 
much  labored,  I  shall  bestow  a  few  remarks 
upon  it. 

It  appears  obvious  to  me  that  the  Habeas 
Corpus  Act  was  intended  to  invest  the  same 
power  in  a  judge  in  vacation  that  the  Supreme 
Court  has  in  term.  The  same  limitations  of 
power  that  controlled  their  proceedings  at 
common  law  were  applied  to  the  judge  under 
the  statute ;  and  as  he  is,  in  this  respect,  a 
creature  of  the  statute,  it  became  necessary  to 
define  the  power  in  the  act  communicating  it. 
The  common  law  restrictions  upon  the  power 
of  the  court  were  imposed  upon  that  of  the 
judge  ;  and  if  he  cannot  take  cognizance  of 
other  commitments  than  for  crimes,  if  he  can- 
not meddle  with  convictions  whether  legal  or 
illegal,  they  are  equally  restrained  ;  and,  per- 
haps, there  is  only  one  case  in  which  the  court 
will  interfere  in  favor  of  a  prisoner  in  which  a 
judge  will  not,  and  that  is  in  case  of  danger- 
ous sickness,  when  the  laws  of  humanity  re- 
quire their  interposition  ;  and  in  a  situation 
like  this,  the  common  law,  in  a  spirit  of  benev- 
olence, has  planted  no  check  against  judicial 
discretion. 

If  the  power  of  the  judge  is  only  limited  to 
commitments  for  crimes,  as  has  been  zealously 
contended  for  by  the  defendant,  it  would  not 
bear  him  out  in  this  case,  because  the  convic- 
tion was  for  a  crime,  and  therein  principally 
consisted  its  illegality  ;  but  this  construction  is 
not  only  in  the  teeth  of  existing  practice,  but 
*in  the  face  of  the  statute.  It  cannot  be  [*43O 
denied  but  that  the  power  of  the  judge,  or  com- 
missioner, is  commensurate  with  all  unjust  im- 
prisonment, except  in  treason  and  felony,  and 
this  has  been  the  invariable  understanding, 
and  undisputed  practice,  until  the  agitation 
of  this  cause  has  elicited  new  and  extraordi- 
nary doctrines.  The  object  of  the  statute 
would  be  greatly  frustrated,  if  a  judge  has 
no  right  to  take  notice  of  illegal  convictions; 
if  he  is  confined  to  crimes  only,  what  remedy 
is  there  for  all  illegal  imprisonments  in  other 
respects  ?  Must  the  injured  party  wait  until 
the  sitting  of  the  Supreme  Court  ?  And  will 
damages  to  any  extent,  in  an  action  for  a  false 
imprisonment,  atone  for  a  violation  of  feeling, 
and  personal  liberty,  and  an  infraction  of  the 
great  rights  which  distinguish  a  free  man 
from  a  slave  ?  Suppose  a  child  is  torn  from 
his  parent,  a  wife  from  her  husband,  a  citizen 
from  his  habitation,  and  placed  in  close  con- 
finement, is  there  no  court  of  summary  juris- 
diction authorized  to  grant  relief  V  Is  he  to 
be  told  that  he  must  wait  until  the  Su- 
preme Court  convenes,  which  may  be  in 
not  less  than  three  months  ?  And  are  we 
to  suppose  that  our  law  would  be  silent 
on  a  point  of  so  great  and  of  such  obvious 
importance  ?  But  the  law  is  not  silent  ;  it  arms 
the  judge  with  power  over  all  persons  im- 
prisoned ;  whereas  that  of  Great  Britain  iscon- 
lined  to  crimes.  Because-  the  two  statutes  vary  in 
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that  important  respect,  and  because  ours  has 
not  a  preamble  like  that  of  the  British  statute, 
and  because  in  the  last  edition  of  the  revised 
laws  a  preamble  was  struck  out,  it  is  main- 
tained that  they  are  similar,  or,  in  plain  En- 
glish, that  they  are  alike,  although  they  differ. 

At  the  last  session,  it  was  earnestly  con- 
tended not  only  by  the  bar,  but  by  some  of 
the  bench,  that  as  long  as  the  conviction 
was  not  quashed  or  reversed,  no  court  or 
judge  could  grant  relief  by  lutbea*  corpus.  But 
the  leading  case  of  Bushell,  in  C.  B..  and  a 
train  of  decisions  founded  upon  it,  which 
were  produced  and  relied  on,  seemed  to  have 
imposed  silence  on  this  head.  But  it  is  now 
asserted  that  a  judge  is  restrained  from  inter- 
fering with  any  conviction  whatsoever,  on  ac- 
count of  the  words  "other  than  persons  con- 
vict, or  in  execution  by  legal  process."  A 
commitment  in  consequence  of  a  conviction  is 
an  execution.  If  a  judge  has  a  right  to  take 
cognizance  of  an  illegal  execution,  he  has,  of 
course,  a  right  to  notice  the  case  of  a  person 
convict,  because  the  execution  is  bottomed  on 
the  conviction,  and  the  words  "by  legal  proc- 
ess "  refer  not  only  to  the  legality  of  the  exe- 
cution, but  to  the  legality  of  the  conviction. 
Where  the  execution  is  not  legal,  the  judge 
431*]  *may  relieve.  Why  not,  then,  where 
the  conviction  is  illegal  ?  The  conviction  does 
no  incarcerate  ;  it  is  the  mittimus  emanating 
from  the  conviction  ;  and  in  the  case  before 
us,  the  relief  granted  was  on  the  attachment, 
which  was  the  execution  confining  the  prisoner. 
That  the  statute  authorizes  the  judsre  to  in- 
terfere in  cases  of  execution,  other  than  execu- 
tions by  legal  process,  cannot  be  questioned, 
nor  is  it  attempted  to  be  denied.  But  how 
many  cases  can  be  shown  where  the  judges 
have  relieved  in  this  summary  way?  Some  have 
been  particularly  referred  to.  Those  of  Bene- 
dict Lewis  and  Hannah  Clapp,  fell  under  the 
cognizance  of  the  Chief  Justice,  in  which  he 
very  properly  and  efficiently  extended  relief. 
The  judge  is  unquestionably  constituted  a 
tribunal  to  examine  the  legality  of  the  con- 
viction and  the  execution.  If  they  are  accord- 
ing to  law.  he  is  restrained  from  interfering  ; 
but  if  they  are,  in  his  opinion,  illegal,  then  he 
may  relieve  the  prisoner ;  and  this  being  the 
case,  it  is  immaterial  whether  his  decision 
is  correct  or  not,  as  it  respects  the  power  of 
chancery,  or  any  other  tribunal  or  person  to 
re-imprison,  except  the  court  that  has  power 
to  try  the  cause. 

But  it  is  maintained  that  admitting  the  il- 
legality of  the  imprisonment,  yet  the  Chancel- 
lor, acting  as  a  court,  is  irresponsible,  particu- 
larly to  private  prosecution  or  indictments  ; 
and  a  variety  of  learning  and  not  a  little  dec- 
lamation have  been  displayed  in  support  of 
this  position. 

The  Chief  Justice,  in  his  elaborate  opinion, 
has  exhausted  all  that  can  be  said  on  this  sub- 
ject ;  and  in  noticing  it,  I  shall  certainly  treat 
him  with  all  the  respect  so  justly  due  to  his 
high  station  and  eminent  talents.  Whether 
he  has  traveled  out  of  the  usual  routine  of 
judicial  conduct,  to  support  a  cause  which 
was  not  then  debated  by  the  plaintiff,  is  not  a 
material  po  nt  for  inquiry,  because,  in  giving 
an  opinion  he  had  undoubtedly  a  right  to  as- 
sign his  reasons  at  large  ;  and  because  we  have 
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every  reason  to  believe  he  considered  it  his 
duty  to  vindicate  judicial  irresponsibility  to 
its  full  extent,  from  a  sincere  conviction  that 
it  is  connected  with  the  due  administration 
of  justice,  and  with  the  best  interests  of  the 
country. 

When  a  judge  acts  within  his  jurisdiction, 
it  would  entirely  destroy  his  independence 
and  his  usefulness,  if  he  were  liable  to  answer 
to  individuals  who  might  conceive  themselves 
aggrieved  by  his  decisions.  It  is  the  lot  of 
humanity  to  err,  and  what  man  would  take  an 
office,  which  would  expose  him,  in  the  execu 
tion  of  *its  duties,  to  the  prosecutions  of  [*4ttii 
unfortunate  or  dissatisfied  suitors?  No  judge 
would  be  able  to  stand  up  against  the  expense 
and  vexation  that  would  result  from  this 
position  ;  and  it  is  no  less  unjust  than  impoli- 
tic to  expose  him  to  amenability  for  errors  to 
which  we  are  more  or  less  subject.  This  is 
the  true  principle  and  the  true  reason  why 
judges,  acting  as  judges,  that  is,  acting  with- 
in the  sphere  of  their  delegated  authority,  are 
protected  in  England.  It  is  true  that  a  judge 
is  held  to  be  responsible  to  the  king.  The 
king  being  the  fountain  of  honor  and  justice, 
and  the  judges  being  the  delegated  ministers 
of  the  judicial  power,  it  is  presumed  that  they 
ought  to  answer  to  him  only,  as  their  principal 
and  constituent.  But  this  can  never  be  ap- 
plicable here ;  and,  in  England,  it  cannot 
apply  to  cases  where  the  judge  has  no  juris- 
diction. 

The  case  of  Miller  v.  Seare,  2  Bl..  Rep.,  1141, 
was  an  action  of  false  imprisonment,  brought 
against  three  commissioners  of  bankruptcy. 
Ck.  J.  De  Grey  decided  that  the  commissioners 
had  no  power  to  commit,  and  were,  therefore, 
liable.  In  giving  the  opinion  of  the  court,  he 
took  occasion  to  say  "that  the  judges,  in  the 
king's  superior  courts  of  justice  are  not  liable 
to  answer  personally  for  their  errors  in  judg- 
ment ;  and  this,  not  so  much  for  the  sake  of 
the  judges  as  of  the  suitors  themselves."  "  In 
courts  of  special  and  limited  jurisdiction, 
having  power  to  hear  and  determine,  a  dis- 
tinction must  be  made.  While  acting  within 
the  line  of  their  authority,  they  are  protected 
as  to  errors  in  judgment;  otherwise  they  are 
not.  So,  in  Dr.  Bonham's  case,  false  impris- 
onment lay,  because  they  had  exceeded  their 
authority.  In  Dr.  Groentelt's  case  it  did  not 
lie,  because  they  were  within  their  jurisdic- 
tion. In  Dr.  Bovrchier'if  case,  and  the  case  of 
Terry  v.  Huntingdon,  in  Hardres,  it  lay,  be- 
cause of  the  excess  of  jurisdiction."  "In  all 
cases  (continues  (JJt.  J.  De  Grey)  where  pro- 
tection is  given  to  the  judge  giving  an  errone- 
ous judgment,  he  must  be  acting  as  judge. 
The  protection  in  regard  to  the  superior  courts 
is  absolute  and  universal ;  with  respect  to  the 
inferior,  it  is  only  while  they  act  within  their 
jurisdiction."  This  is  the  authority  principal- 
ly relied  on,  and  it  will  be  at  once  perceived 
on  how  slight  a  foundation.  It  was  a  mere 
obiter  opinion,  not  applicable  to  the  case  before 
the  court ;  but  if  critically  examined,  it  is 
susceptible  of  a  construction  not  incompatible 
with  truth.  The  maxim  of  Ch  J.  De  Grey  is, 
that  in  order  to  extend  protection  to  the  judge 
giving  an  erroneous  judgment  he  must  be 
acting  as  judge.  Now  can  a*man  be  [*4J53 
said  to  act  as  a  judge  when  he  has  no  juris- 
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diction?  Will  the  mere  forms  or  symbols  of  l  and  Colling,  in  22  Edw.  IV.,  ch.  33,  there 
office,  the  mere  occupation  of  a  judicial  i  Pigot  says,  if  the  court  has  not  power  and 
bench,  constitute  a  judge?  Suppose  the  Chief  authority,  then  their  proceedings  is  coram  non 
Justice  were  to  go  into  his  court,  and  declare  judice.  As  if  the  Court  of  Common  Plea.s 
himself  possessed  of  chancery  powers,  and  holds  plea  in  an  appeal  of  death,  robbery,  or 
commit  a  man  for  not  answering  a  bill  in  |  any  other  appeal,  and  the  defendant  is  attaint- 
chancery,  and  should  be  attended  by  his  clerk  ed,  it  is  coram  non  jndice,  quod  omnes  conce»- 
and  officers  of  justice,  and  open  his  court  with  j  semnt."  I  hope  it  will  not  be  contended  that 
his  usual  formalities,  would  any  man  have  the  j  a  ministerial  officer,  obeying  the  orders  of  his 
hardihood  to  say  that  this  pageantry  and  as-  superiors,  is  liable,  when  the  persons  giving 
sumption  would  protect  him  from  amenability?  them  are  not.  The  rule  in  such  cases  is,  that 
Unless  it  can  be  supposed  that  the  superior!  "  where  the  subject  matter  of  any  suit  is  not 
courts  in  England  and  this  country  have  juris- !  within  the  jurisdiction  of  the  court  applied  to 
diction  co-extensive  with  every  object  of  j  for  redress,  everything  done  is  absolutely 
judicial  cognizance,  then  we  must  admit  that  void,  and  the  officer  executing  the  process  is  a 
their  jurisdiction  is  not  unlimited,  and  that,  |  tresspasser.  But  where  the  subject  matter  is 
consequently,  they  may  act  beyond  it,  and  within  the  jurisdiction  of  the  court,  but  the 
ought  to  answer  for  it.  Their  jurisdiction  is  i  want  of  jurisdiction  is  to  the  person  or  place, 
unlimited  as  to  place,  but  not  as  to  the  quanti-  j  unless  the  want  of  jurisdiction  appears  on  the 
ty  of  judicial  power.  The  process  of  chancery  i  process  to  the  officer  who  executes,  he  is  not  a 
and  the  Supreme  Court  runs  into  every  coun-  j  tresspasser,"  (Esp.  Dig.,  391.)  The  Court  of 
ty  of  the  State ;  but  their  authority  does  not  !  Common  Pleas  is  a  superior  court  of  general 
reach  every  mode  of  action,  every  source  of  j  jurisdiction,  and  yet  it  is,  in  the  case  of  T/if 
litigation.  And,  therefore,  to  say  that  those  Marxliaisea ,  explicitly  asserted  that  an  appeal 
courts  shall  be  protected  in  all  cases,  whether  of  death,  robbery,  or  any  other  appeal,  would 
they  act  within  their  jurisdiction  or  not,  and  !  be  coram  non  judice,  and  void  ;  and  as  has 
that  inferior  courts  shall  only  be  shielded  when  been  justly  observed  that  if  a  judgment  given 
they  act  within  their  jurisdiction,  is  establish-  by  a  judge  is  void,  the  correlative  is  true 
ing  a  difference  without  a  reason,  and  is  in-  j  that  it  is  not  given  judicially,  and  if  it  is 
vesting  the  higher  courts  with  arbitrary  and  i  pronounced  by  a  man  bearing  the  office  of 
discretionary  power  over  the  lives,  and  liberty,  <  a  judge,  yet,  if  it  is  rendered  an-nm  nou  judic* , 
and  property  of  our  citizens.  The  case  of  i  it  is  of  no  more  force  or  consideration  than  if 
Hammond  v.  Hoicttt,  Recorder  of  London,  2  j  given  by  a  person  who  is  not  a  judge. 
Mod.,  219,  was  an  ac^on  brought  against  the  !  The  Chief  Justice  has  triumphantly  quoted 
latter,  as  commissioner  of  oyer  and  terminer,  j  Sergeant  Hawkins  on  this  subject,  but  he  has 
for  fining  and  imprisoning  a  juror  on  account  inadvertently  omitted  a  very  material  part. 


of  a  verdict.  The  court  held  that  an  action 
would  not  lie  against  a  judge  for  what  he 
does  judicially,  though  erroneously  ;  that  the 
Old  Bailey  had  jurisdiction  of  the  cause,  and 


The  whole  section  is  as  folloivs  :  "And  as  the 
law  has  exempted  jurors  from  the  danger  of 
incurring  any  punishment  in  respect  to  their 
verdict  in  criminal  causes,  it  hath  also  freed  the 


might  try  it ;    and  had   power  to  punish   a  |  judges  of  all  courts  of  record  from  all  pro.sc- 


misdemeanor  in  the  jury  ;  and  that,  although 
the  Recorder  acted  wrong,  yet,[  as  he  acted 
judiciously,  he  was  not  liable.  This,  although 


cutions  whatsoever,  except  in  the  Parliament, 
for  anything  done  by  them  openly  in  such 
*court  as  judges  ;  for  the  authority  of 


carrying  the  principle  of  immunity  to'  its  ut-  a  government  cannot  be  maintained,  unless 
most  latitude,  and  although  probably  misap-  the  greatest  credit  be  given  to  those  who  arc 
plied,  yet  may  be  considered  as  intended  to  so  highly  intrusted  in  the  administration  of 
come  within  the  general  rule  of  the  necessity  public  justice;  and  it  would  be  impossible  for 
of  jurisdiction,  in  order  to  furnish  protection.  \  them  to  keep  up  in  the  people  that  veneration 
In  the  celebrated  case  of  The  Marxhalwa,  10  of  their  persons,  and  submission  to  their  judg- 
Co. ,  69,  76,  the  doctrine  of  Ch.  J.  De  Grey  is  ments.  without  which  it  is  impossible  to  exe- 
contradicted,  for  "it  was  resolved  that  the  ;  cute  the  laws  with  vigor  and  success"  (thus 
action  well  lies  against  the  defendants  ;  and  a  far  the  Chief  Justice  has  quoted;  but  Haw 
difference  was  taken  when  a  court  has  juris-  kins  proceeds),  "if  they  should  be  continual- 
diction  of  the  cause,  and  proceeds  inferno  <  ly  exposed  to  the  prosecutions  of  those  who<e 
online.,  or  erroneously;  there  the  party  who  partiality  to  their  own  causes  would  induce 
sues,  or  the  officer  or  minister  of  the  court,  j  them  to  think  themselves  injured  ;  yet  if  a 
4.'{4:*]  who  executes  the  *precept  or  process  of  judge  will  so  far  forget  the  honor  ana  dignity 
the  court,  no  action  lies  against  them."  But  of  his  post  as  to  turn  solicitor  in  a  cause  whicn 
when  the  court  has  not  jurisdiction  of  the  j  he  is  to  judge,  and  privately  and  extrajiidi 
cause,  there  the  whole  proceeding  is  connn  \  cially  tamper  with  witnesses,  or  labor  jurors, 
non  judice,  and  actions  -will  lie  against  them  he  hath  no  reason  to  complain,  if  he  be  dealt 
without  any  regard  to  the  precept  or  process,  with  according  to  the  capacity  to  which  lie  so 
and,  therefore,  the  rule  cited  by  the  other  basely  degrades  himself." 
side,  "  Qui  ju**n  judici*  aliquml.  fectrii  (but 
when  he  has  no  jurisdiction  iu>n  e»t 
non  videtnr  dolo  tinilo  feci>me  quid  parere 


t,  was  well  allowed,  but  it  is  not  of  necessity 
to  obey  him,  who  is  not  judge  of  the  cause, 
no  more  than  it,  is  a  mere  stranger,  for  the  rule 
is  jndirium  a  non  KIIO  judict,  datum  nullin*  e*t 
•momeiiti ;  and  that  fully  appears  in  our  books  ; 


The  last  part  of  tin-  sentence,  which  the 
Chief  Justice  omitted,  is  very  material,  because 
it  contains  a  qualification  of  the  general  rule. 


and,  therefore,   in 
JOHNS.  REP.,  9. 


It  is  admitted  on  all  hands,  with  Hawkins 
that  for  errors  committed  by  »  judge,  (/miteim* 
a  judge,  he  is  not  responsible;  but  it  is  equally 
contended,  and  Hawkins  agrees  in  t" 
trine,  that  if  lie  acts  extrajudicially,  lu 


the    case   betwixt    Iktirxfr    responsible.     Indeed,  Hawkins   carries 


it    he 
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yond  the  jurisdiction,  for  he  intimates  that  if 
a  judge  acts  out  of  character,  "he  will  be  dealt 
with  according  to  the  same  capacity,  to  which 
he  so  basely  degrades  himself."  Our  consti- 
tution renders  a  judge  liable  to  impeachment 
for  male  and  corrupt  conduct  in  office.  And 
the  punishment  does  not  extend  further  than 
to  removal  from  office,  and  disqualification  to 
hold  any  place  of  honor,  trust  or  profit;  but 
the  party  so  convicted  is,  nevertheless,  liable 
and  subject  to  indictment,  trial,  judgment  and 
punishment  according  to  the  laws  of  the  land. 
The  male  and  corrupt  conduct  cannot  be  as- 
cribed to  any  error  of  the  understanding,  or  to 
any  misconduct,  however  gross  or  oppressive, 
or  however  injurious  to  individuals,  unless  it 
is  attended  by  bad  and  corrupt  motives.  The 
modus  animus  is  difficult,  at  all  times,  to  estab- 
lish; and  there  is  no  cause,  be  it  ever  so  des- 
perate, no  conduct,  be  it  ever  so  abandoned, 
but  it  may  find  not  only  advocates,  but  advo- 
cates who  can  advance  plausible  arguments, 
And  who  can  gild  over  high-handed  acts  of  op- 
pression with  declamatory  appeals  in  favor  of 
judicial  independence  and  official  dignity.  It 
will,  therefore,  be  a  rare  instance  to  bring 
proof  sufficiently  clear  against  a  judge,  in  or- 
436*]  der  to  produce  *his  removal.  Im- 
peachment is  not  only  difficult  to  institute  and 
hard  to  establish,  but,  when  effected,  what 
good  does  it  do  to  the  injured  party?  Does 
the  removal  of  an  unjust  judge  remunerate 
him  for  imprisonment,  for  multiplied  vexa- 
tions and  accumulated  expenses.  The  protec- 
tion furnished  to  a  court  is  commensurate  with 
its  jurisdiction;  for  where  jurisdiction  ends, 
the  judge  also  ceases  to  be  a  judge,  and  is  not 
entitled  to  the  immunities  and  rights  of  one. 
This  is  the  recorded  opinion  of  the  defendant, 
delivered  in  the  incipient  stages  of  this  affair. 
"Upon  my  judicially  determining  (says  the 
Chancellor)  that  the  interference  of  a  single 
judge,  to  obstruct  the  process,  and  impede 
the  justice  of  this  court,  was  unwarranted, 
that  his  proceedings  were  coram  nonjudice,  it 
followed,  as  a  necessary  consequence,  that 
his  reiterating  his  interference,  might  or  might 
not,  according  to  circumstances,  be  imputed 
to  him  as  a  contempt  of  this  court,  for  though 
a  judge  acting  in  the  sphere  of  his  jurisdiction, 
cannot,  unless  actuated  by  corrupt  motives, 
be  impeached  or  questioned,  it  is  otherwise 
where  such  jurisdiction  does  not  exist;  he  is 
then  exposed  to  be  treated  as  a  contemner  of 
the  court,  with  whose  process  he  interferes. " 
(See  printed  case,  Ex-parte  Yates,  p.  105.)  Here 
we  have  the  authority  of  the  Chancellor  him- 
self, that  when  a  judge  of  one  of  the  highest 
•tribunals  exceeds  his  jurisdiction,  and  trespass- 
es upon  that  of  a  co-ordinate  tribunal,  he  may 
be  punished  for  a  contempt;  and  if  liable  in 
that  way,  he  must  surely  be  responsible  in  a 
civil  suit  to  the  party  aggrieved;  and  here  let 
me  add,  that  it  comes  with  a  very  ill  grace 
from  superior  tribunals  to  say  that,  whether 
they  act  within  or  without  their  jurisdiction, 
they  are  equally  protected  from  accountability, 
but  inferior  courts  must  take  care  and  keep 
within  their  jurisdiction,  for  although  their 
knowledge  of  the  law  is  not  so  extensive  as 
that  of  the  other  courts,  yet  their  ignorance 
shall  be  no  excuse,  and  although  they  require 
.a  more  extensive,  yet  they  shall  receive  a  more 
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limited  protection.  And  let  me  further  add, 
that  this  doctrine  is  not  only  unreasonable  in 
itself,  repugnant  to  law  ancl  common  sense, 
but  it  is  contrary  to  the  principles  of  our  gov 
ernment.  The  principle  of  responsibility  per- 
vades every  department  of  a  free  government; 
for  wherever  responsibility  ends  tyranny  be- 
gins. That  a  judge  may  fine  and  imprison, 
and  punish  ad  libitum;  and  whether  he  acts 
according  to  law  or  not,  he  cannot  be  reached 
by  suit  or  indictment,  is.  in  fact,  saying  that 
he  may  act  the  tyrant  at  pleasure.  No  man 
in  the  community  is  safe,  if  the  judges  who 
advocate  such  monstrous  doctrines  are,  which 
*I  can  never  believe,  prepared  to  ex-  [*4-37 
hibit  their  practical  operations,  unless  they 
are  effectually  checked  and  controlled  by  this 
high  tribunal.  The  institution  of  an  impeach- 
ment, as  I  before  stated,  is  difficult.  An  ac- 
cusation requires  the  sanction  of  two  thirds  of 
the  Assembly,  and  a  conviction  that  of  two 
thirds  of  this  court,  and  the  punishment  neith- 
er furnishes  any  remedy  to  the  injured  party, 
nor  does  it  extend  to  any  personal  penalties. 
How  difficult  must  it  be,  then,  to  convict  a 
tyrannical  judge,  especially  under  the  aegis  of 
mental  error,  and  under  the  Telamonian  shield 
of  judicial  irresponsibility?  Our  Constitution 
contemplates  an  impeachment  for  male  and 
corrupt  conduct  in  office,  for  acts  done  as  a 
judge;  and  whether  considering  the  extraor- 
dinary evasions  that  have  been  practiced,  a 
party  complained  against,  in  a  case  like  the 
present,  might  not  say  in  his  defense,  that  the 
facts  alleged  being  extrajudicial,  he  is  not 
liable  as  for  official  conduct,  is  a  point  which 
time  alone  can  determine.  I  can,  therefore, 
never  subscribe  to  the  doctrine  of  unaccounta- 
bility  in  the  higher  courts.  The  true  distinc- 
tion has  been  very  judiciously  pointed  out  in 
the  course  of  this  discussion.  An  inferior 
court  shall,  when  questioned,  show  that  it 
acted  within  its  jurisdiction.  Whereas  in 
courts  of  general  jurisdiction,  jurisdiction  is 
presumed  until  the  contrary  is  shown. 

The  only  remaining  question  is,  whether  the 
Chancellor  acted  within  his  jurisdiction.  If 
his  interference  was  prohibited  by  the  statute, 
it  clearly  follows  that  his  proceedings  were 
coram  non  judice,  and  that  he  is  liable  in  the 
same  way  as  any  other  individual. 

It  is  contended,  first,  that  the  statutory  in- 
hibition does  not  extend  to  courts;  secondly, 
that  if  it  does,  yet  that  this  case  falls  within 
one  of  the  exceptions. 

As  to  the  first  point,  the  words  of  the  Act 
are,  "That  if  any  person  shall  knowingly,  con- 
trary to  this  act,  recommit  or  imprison,  or 
cause  to  be  recommitted  or  imprisoned,  for 
the  same  offense  or  pretended  offense,  any  per- 
son so  set  at  large,  or  shall  knowingly  aid  or 
assist  therein,  he  shall  forfeit  to  the  party  ag- 
grieved $1,250,  any  colorable  pretense  or  varia- 
tion in  the  warrant  of  commitment  notwith- 
standing." 

To  ascertain  the  meaning  of  this  provision, 
and  to  identify  the  persons  obnoxious  to  the 
penalty,  it  is  necessary  to  observe  that  in  the 
preceding  section  of  the  statute  there  is  an  ex- 
press infliction  of  the  same  penalty  upon  the 
Chancellor  and  judges  of  the  Supreme  Court, 
for  denying  to  allow  the  writ'of  habeas  corpus; 
*and  as  the  denial  of  the  writ,  in  cases  [*438 
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where  it  ought  to  be  granted,  is  no  greater  in- 
jury to  the  individual  than  recommitting  him 
for  the  same  offense,  where  it  has  been  grant- 
ed and  he  has  been  set  at  large  by  competent 
authority,  it  is  to  be  presumed  that  for  simi- 
lar injuries  similar  remedies  would  be  provicl- 
-ed,  and  that  for  similar  offenses  the  same  pen- 
alties would  be  prescribed.  Indeed,  the  im- 
posing a  penalty  on  a  judicial  officer,  for  deny- 
ing the  writ  of  habeas  corpus,  is  much  more 
severe  than  the  infliction  of  a  penalty  for  know- 
ingly recommitting  a  person  set  at  large  on  a 


habetu 


corpus.     It  is  sufficient,    however,   to 


show  that  the  Legislature  intended  to  guard 
the  liberty  of  the  citizen,  by  holding  these 
penalties  over  the  heads  of  the  ministers  of 
justice.  As  the  fourth  section  specifies  the 
Chancellor  and  Jtodges  of  the  Supreme  Court, 
and  the  fifth  refers  to  any  person  who  shall 
knowingly  recommit  or  imprison,  it  has  been 
asked  why  this  phraseology  was  adopted,  if  it 
was  intended  to  apply  the  penalty  to  the  Chan- 
cellor and  judges  in  both  cases?  The  answer 
is  obvious.  By  the  act,  the  Chancellor  and 
judges  only  have  the  power  of  granting  a  lui- 
beas  corpus;  but  the  persons  having  the  power 
to  imprison  are  as  numerous  as  the  m  gis- 
trates  and  courts  in  the  state.  In  the  one  case, 
there  was  no  difficulty  of  specification;  in  the 
other,  a  general  description  was  indispensable. 
But  why  should  courts  be  protected  more  than 
other  persons?  Is  it  not  their  bounden  duty  to 
protect  the  liberties  of  the  citizen?  Is  this  not 
one  of  the  great  ends  of  their  institution?  And 
if  they  violate  the  duties  which  they  owe  to 
the  state;  if  they  defeat  the  object  of  their  es- 
tablishment, why  should  their  judicial  charac- 
ter protect  them?  The  phraseology  of  the 


to  appear,  or  in  the  court  having  jurisdiction 
of  the  cause  ;  evidently  meaning,  that  if  he  is 
bound  to  appear  at  one  of  our  criminal  courts, 
say  the  General  Sessions,  and  is  tried  and  found 
guilty  there,  he  may  be  re-imprisoned,  or  if  he 
is  bound  to  appear  at  the  General  Sessions, 
and  is  found  guilty  at  a  court  of  oyer  and 
terminer,  a  court  having  jurisdiction  of  the 
cause,  he  may  also  be  imprisoned.  But  here  a 
latitudinal  construction  is  adopted  which  will 
entirely  nullify  the  statute.  Any  court  hav- 
ing jurisdiction  of  the  subject  matter  has  juris- 
diction of  the  cause,  and  may  re-imprison, 
says  the  Chief  Justice.  The  Chancellor  has 
jurisdiction  in  contempts  ;  the  plaintiff  was 
committed  for  a  contempt ;  therefore  he  had 
jurisdiction  of  the  subject  matter  ;  and  having 
jurisdiction  of  the  subject  matter,  he  had  juris- 
diction of  the  cause,  and  had  a  right  to  re  im 
prison.  Unfortunately,  this  conclusion  is 


founded    upon    a 
facts,     and    upon 


gratuitous    assumption  of 
the     most     commonplace 


sophism.  In  the  first  place,  it  is  denied  that 
the  plaintiff  was  committed  for  a  contempt 
only.  He  was  committed  for  a  misdemeanor. 
2.  On  every  concession  the  commitment  was 
for  a  misdemeanor  and  a  contempt  blended 
together,  and  so  far  as  the  misdemeanor  enter- 
ed into  the  cause  of  commitment,  he  had  no 
jurisdiction  ;  and  therefore,  he  hid  not  com- 
plete jurisdiction  of  the  cause,  but  acted  under 
a  usurped  character.  3d.  Having  jurisdiction 
of  the  subject  matter  does  not  necessarily  im- 
ply having  jurisdiction  of  the  cause.  If  a 
power  to  commit  for  crimes  generally,  which 
is  a  jurisdiction  over  the  subject  matter,  in- 
volves a  power  to  recommit  in  a  case  wherein 
a  prisoner  is  discharged  under  the  Habeas  Cor- 


statute  evidently  refers  to  courts.  Recommit-  j  pus  Act,  then  this  great  charter  of  our  liber- 
ment  implies  commitment,  which  is  a  judicial  j  ties,  this  boasted  palladium  of  personal  securi- 
act:  Any  colorable  pretense  or  variation  in  the  i  ty,  is  a  mockery  and  imposture  In  the  cases 
warrant  of  commitment  notwithstanding,  cer- 1  of  Benedict  Leir-i#\\nA  Hannah  Clapp,  discluirg- 


tainly  intends  a  judicial  act,  and  was  meant 
to  guard  against  evasions  of  the  provision  by 
varying  the  apparent  grounds  of  proceeding. 
Indeed,  the  principle  contended  for  has  not  a 
shadow  of  support.  If  the  Chancellor  is  pro- 
tected on  the  ground  of  his  being  a  court,  so 
is  every  justiceTof  the  peace,  and  every  infer- 
ior tribunal,  and  thus  the  statute  would  be  a 
perfect  dead  letter.  Here,  let  me  further  re- 
mark, that  wherever  a  judge  usurps  a  juris- 
diction, the  act  he  does  is  not  a  judicial  act, 
however  it  may  appear,  but  the  act  of  an  in- 
dividual, though  on  either  hypothesis  the  pen- 
alty would  reach  him. 

As  to  the  second  point,  it  is  said  by  the  Chief 
4t3i)*]  Justice,  "  the  *statute  allows  the  party 
so  discharged  to  be  again  imprisoned  for  the 


ed  *by  the  Chief  Justice  under  the  [*44O 
Habeas  Corpus  Act,  the  magistrates  of  the 
City  of  Albany,  who  had  committed  them  to 
prison,  had  jurisdiction  of  the  subject  matter, 
by  the  "  Act  for  Apprehending  and  Punishing 
Disorder!}' Persons  ;"  now,  if  having  jurisdic- 
tion of  the  subject  matter  invested  them  with 
the  riirht  of  re-imprisonment,  of  what  use  or 
validity  was  the  discharge  of  the  Chief  Justice? 
Of  what  benefit  is  the  llubea*  Corpus  Act 
airainst  encroachments  of  a  tyrannical  judge  ? 
Will  not  the  construction  of  the  Chief  Justice 
effectually  protect  him  against  the  penalties  of 
the  statute  and  leave  personal  liberty  in  the  same 
state  of  insecurity  as  it.  was  before  the  statute 
was  passed  ?  Having  jurisdiction  over  the 
ubject  matter  does  not.  therefore,  give  the 


same  ollense.  provided  it  be  bv  the  legal  order  judire-jurisdiction  of  the  cause.  The  subject 
or  process  of  the  court  wherein  he  is  bound  by  matter  is  the  crime  in  the  abstract.  The  cause 
recognizance  to  appear,  or  other  court  having  j  is  the  case  of  the  individual.  In  the  case  of 
jurisdiction  of  the  cause.  Any  court  which  i  Gr»enre,lt  v.  /iurmre-ll,  and  other  censors  of  the 
has  jurisdiction  of  the  subject  matter  may  re-  j  College  of  Physicians,  this  distinction  wns  well 
imprison,  notwithstanding  the  discharge."  |  remarked  by  h>rd  Chief  J  nut  ire  Holt  "Here," 
The  British  statute  directs  a  recognizance  to  I  said  he,  "the  subject  matter  and  the  person 
bo  taken  for  the  appearance  of  the  prisoner  in  j  are  under  the  jurisdiction  of  the  censors."  The 
the  B.  K.,or  in  such  oilier  court  where  the  of-  |  concurrence  of  both  gave  them  jurisdiction  of 
fensc  is  properly  cognizable.  Our  statute  says  the  cause,  and  protected  them  from  junena- 
generally,  at  the  next  court  where  the  off  en -e  bility  ;  but  if  'he  person  had  not  been  within 
is  properly  cognizable,  as  the  case  should  re  ,  their  jurisdiction  as  well  as  the  subject  matter, 
quire.  The  right  of  re-impri-onment,  then,  then  they  would  have  been  liable.  After  the 
exists  only  in  the  court  where  he  is  recognized  discharge  by  the  judge,  the  Chancellor  had  no 
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jurisdiction  over  the  case  of  the  plaintiff,  even 
if  he  had  it  in  the  first  instance,  and,  there- 
fore, he  had  no  power  of  re-imprisonment. 
Jurisdiction  of  a  cause  intends  the  power  of 
trying  it ;  and  will  any  construction  invest  the 
Chancellor  with  this  right  in  the  present  case  V 
It  appears  to  me  that  nothing  can  be  more  clear. 
The  whole  superstructure  of  sophistry  is  built 
upon  the  sandy  foundation  of  a  petitio  prindpii, 
and  respecting,  as  I  do,  the  talents  and  erudi- 
tion of  its  author,  1  cannot  but  say,  on  this  oc- 
casion, "  beque  semper  arcum  tendit  Apollo." 

It  is  with  not  a  little  regret  that  I  have  seen 
the  commencement  and  the  progress  of  this 
controversy.  Considering  it  as  a  dispute  be- 
tween two  individuals,  it  dwindles  into  in- 
significance ;  but,  in  most  of  its  stages, 
it  has  become  a  controversy  between  power 
and  right,  and  between  judical  tyranny 
and  the  liberty  of  the  citizen.  In  this 
point  of  view,  it  has  assumed  an  importance 
proportioned  to  the  value  of  the  objects  which 
it  embraces;  and  let  not  the  unhallowed  tongue 
of  malignity  insinuate  that  the  decision  of  this 
court,  if  against  the  judgment  of  the  Supreme 
Court,  will  operate  as  a  protection  to  malprac- 
tice, extortion  and  misdemeanors. 

If  the  plaintiff  is  guilty,  he  is  still  liable  to 
441*]  punishment;  but  *whether  guilty,  or 
innocent,  he  ought  to  be  legally  proceeded 
against.  This  is  a  right  which  the  most  aban- 
doned criminal  has  equally  with  the  best  citi- 
zen. But  what  is  the  true  state  of  the  case  ? 
The  plaintiff,  in  common  with  many  other 
masters  in  chancery,  had  riled  bills  and  carried 
on  equity  suits,  in  the  name  of  another  solici- 
tor. Complaint  was  made  against  him  by  a 
client.  The  solictor,  although  he  had  received 
a  fee  for  permitting  another  solicitor  to  he  sub- 
stituted, declared  it  was  all  done  without  his 
consent.  The  party  was  excluded  from  the 
benefit  of  a  purgation  on  oath,  according  to 
the  general,  and,  I  may  say,  invariable  course 
of  chancery  ;  and  he  was  committed  to  prison, 
without  limitation  of  time.  If  his  oath  had 
been  received  in  explanation,  it  would  have 
been  at  least  equal  to  the  panic  struck  testi- 
mony of  the  principal  witness  against  him.  A 
commitment  for  the  first  offense,  under  these 
circumstances,  was,  to  say  the  least,  a  very 
harsh,  a  very  unnecessary,  and  a  very  unprec- 
edented measure  ;  and  in  this  case,  it  might 
be  truly  said,  jus  summum  sa>pe  summa  est 
malitia  (Terence).  But  the  proceeding  being 
on  the  very  face  of  it  for  a  crime,  and,  conse- 
quently, illegal,  he  was  discharged  on  a  habeas 
corpus.  Here,  in  all  reason,  and  according  to 
all  law,  the  business  ought  to  have  been  ar- 
rested. But  Mr.  Yates  was  recommitted,  in 
defiance  of  this  great  bulwark  against  tyranny, 
and  then  the  transaction  assumed  a  new,  in- 
teresting and  extraordinary  aspect.  It  was  no 
longer  the  case  of  an  injured  individual.  It 
became  the  case  of  every  member  in  the  com- 
munity ;  and  among  the  novel  and  extraor- 
dinary doctrines  which  this  controversy  has 
elicited,  we  are  at  length  told,  with  judicial 
solemnity,  that  a  judge  of  the  Supreme  Court, 
or  the  Chancellor,  acting  as  such,  are  beyond 
the  reach  of  prosecution  or  indictment,  whether 
they  act  with  or  without  jurisdiction,  and  be 
their  conduct  ever  so  illegal  or  oppressive.  To 
these  doctrines  I  can  never  subscribe.  And  I 
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consider  the  decision  of  this  day  as  extending 
beyond  the  remuneration  or  punishment  of  in- 
dividuals ;  that  it  will,  in  all  its  bearings  and 
aspects,  decide  whether  ministers  of  justice 
may  oppress  with  impunity  !  whether  the 
Habeas  Corpus  Act  shall  any  longer  dispense 
its  blessings,  and  whether  the  law  shall  bend 
to  the  judge,  or  the  judge  bend  to  the  majesty 
of  the  law. 

BLOODGOOD,  GILBERT,  SELDEN  and  SMAL- 
LY,  Senators, \vcre  also  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

YATES  and  TOWNSEND,  Senators,  gave  no 
opinion. 

*A  majority  of  the  court  being  of  [*442 
opinion  that  the  judgment  flf  the  Supreme 
Court  ought  to  be  affirmed,  it  was,  thereupon, 

Ordered  and  adjudged  that  the  judgment 
given  in  the  Supreme  Court  be  affirmed,  and 
the  record  remitted,  &c.,  and  that  the  plaint- 
iff in  error  pay  to  the  defendant  his  double 
costs,  to  be  taxed,  &c.' 

Judgment  affirmed* 

Affirming:— 5  Johns.,  282. 

Judicial  irrespimisiliilitu.  Cited  in — 8  Cow.,  181 ;  3 
Denio,  121 ;  7  Barb.,  480;  7  Wall.,  538  ;  16  Mich.,  235; 
39  Mich.,  530 ;  44  Mo.,  49ti ;  33  Ohio  St..  194. 

Jurisdiction— Potre?-  tn  review  other'*  proceedings 
— Punishment  for  contempt.  Cited  in— 17  Wend.,  485; 
1  Hill,  160  ;  8  N.  Y.,  260  :  3  Barb..  184 ;  23  Barb.,  601 ; 
37  Barb.,  107  ;  12  Abb.  Pr.,  252 ;  3  Wheel.,  3:  1  Wood. 
&  M.,  440  ;  114  Mass.,  239. 


ROBERT  WILSON  ET  AL.,  Appellants, 

v. 
SARAH    HAMILTON   ET  AU,    Respondents. 

C hange  of  Parties  in  Interest — Appeal  Pending 
— Practice. 

If  any  of  the  parties  in  interest  in  a  cause,  become 
changed,  by  death  or  otherwise,  pending  an  appeal 
in  this  court,  the  cause  will  be  remanded,  without 
prejudice  to  either  party,  in  order  that  the  court 
below  may  take  the  necessary  steps  to  bring  in  the 
parties,  whose  interest  may  have  accrued  since  the 
appeal. 

MR.  HENRY,  for  the  respondents,  presented 
a  petition  of  one  of  the  respondents,  stat- 
ing that  one  of  the  respondents,  a  feme  sole, 
had  married,  and  that  one  of  the  respondents 
and  one  of  the  appellants  had  died  since  the 
appeal  was  filed  in  this  cause  ;  and  he  moved 
that  the  appellants  bring  in  the  proper  parties, 
in  a  reasonable  time,  and  proceed  on  the  ap- 
peal, or  that  the  proceedings  here  be  suspend- 
ed. (5  Ves.,  Jun.,  305,  Byne  v.  Potter.) 

Messrs.  Van  Vechten  and  T.  A.  Emmet,  con- 
tra. 

Per  Curiam.  Here  is  a  change  of  parties  in 
interest,  pending  the  appeal  ;  and  as  all  the 
parties  in  interest  are  not  now  before  the 
court,  we  cannot  pronounce  a  decree  which 
will  embrace  the  whole  matter  in  litigation, 
and  put  a  final  end  to  the  controversy.  It  is 
an  established  principle  of  a  court  of  equity 

1.— April  6th,  1811.  For  affirming1, 14.  For  revers- 
ing, 5. 

2.— Vide  Yates  v.  Lansing,  5  Johns.,  282;  Yates  v. 
The  People,  6  Johns.,  337. 
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not  to  decree  finally  until  all  the  proper  par- 
ties are  before  the  court.  As  this  court  does 
not  possess  original  jurisdiction,  so  as  to  award 
process  to  bring  in  the  parties  whose  interest 
has  accrued  since  the  appeal  was  filed,  the 
cause  ought  to  be  remanded  without  prejudice 
to  either  party. 

The  following  order  was  thereupon  made  : 
On  the  petition  of  Isaac  Hamilton,  one  of 
the  respondents,  stating  that  one  of  the  re- 
spondents, a  feme  sole,  had  married,  and  one 
of  the  respondents  and  one  of  the  appellants 
had  died,  pending  the  appeal ;  and  on  motion 
of  Mr.  Henry,  counsel  for  the  petitioner,  and 
to  the  end  that  the  proper  steps  may  be  taken 
in  the  court  below,  to  call  in  the  parties  whose 
interests  have  accrued  by  the  marriage  and 
deaths  of  the  parties  aforesaid  ;  ordered,  that 
the  said  cause  be  remanded  without  costs. 

Criticised— 20  Wend.,  587. 

Cited  in-4  Paige,  414 ;  8  How.  Pr.,  461 ;  12  Lesr. 
Obs.,  248. 


443*J    *JESSE  BUEL  ET  AL.,    Appellants, 

v. 

RANDALL   S.    STREET    ET  AL.,  Respond- 
ents. 

Interlocutory    Order — Attachment — When   Ap- 
peal Does  not  Lie. 

No  appeal  lies  to  this  court,  from  an  order  of 
the  Court  of  Chancery  for  an  attachment  to  bring: 
up  a  party  to  answer  interrogatories,  for  a  con- 
tempt, in  disobeying;  a  writ  of  injunction,  issued  in 
a  cause.  It  seems  that  an  appeal  will  not  lie  from 
any  interlocutory  order  which  does  not  involve  a 
decision  upon  some  matter,  touching-  the  merits  of 
a  causes  and  by  which  the  party  is  aggrieved, 

Citations— 2  Johns.  Cas.,  413;  3  Johns.,  586;  4 
Johns.,  528. 

THE  respondents  filed  their  bill  in  the  Court 
of  Chancery  on  the  1st  of  June,  1811, 
against  the  appellants.  It  appeared  from  the 
bill  that  the  appellants  were  appointed  com- 
missioners, by  the  Act  of  the  Legislature 
passed  the  22d  of  March.  1811,  incorporating 
the  stockholders  of  the  Middle  District  Bank, 
for  the  purpose  of  opening  books,  on  the  first 
Tuesday  of  May,  1811,  in  Poughkeepsie  and 
Kingston,  for  the  subscription  of  shares  to 
the  bank;  at  twenty-five  dollars  each ;  2|  per 
cent,  on  each  share,  to  be  deposited  at  the  time 
of  subscription,  and  the  whole  number  of 
shares  not  to  exceed  20,000,  exclusive  of  such 
as  might  be  subscribed  by  the  State  ;  if  more 
than  that  number  of  shares  was  subscribed, 
the  excess  was  to  be  apportioned  among  the 
subscribers.  The  appellants  were  also  ap- 
pointed inspectors  of  the  first  election  of  direc- 
tors. While  the  l)ook  was  opened  at  Pough- 
keepsie, the  respondents  subscribed,  and  paid, 
at  the  same  time,  two  and  a  half  per  cent,  on 
each  share  by  them  subscribed  respectively. 
Buel  and  some  others  of  the  appellants  were 
the  commissioners  for  opening  the  book  at 
Kingston.  The  bill  further  stated  that  Bud, 
on  the  afternoon  of  the  24th  of  March,  1811, 
took  possession  of  the  subscription  book,  and 
kept  it  in  his  exclusive  possession  until  ten 
o'clock  in  the  evening  ;  and  while  it  was  in 
his  possession,  subscribed  shares,  by  proxy, 
for  others,  to  the  number  of  twenty  or  thirty 
JOHNS.  KKP.,  9. 


thousand,  many  of  which  were  in  the  names 
of  persons  insolvent,  and  that  neither  Buel, 
nor  any  of  the  commissioners  present  at  King- 
ston, examined  the  powers  authorizing  sub- 
scriptions to  be  made  by  Buel,  if  any  such  ex- 
isted, and  the  sum  of  two  and  a  half  per  cent, 
on  the  amount  of  shares  so  subscribed  by 
Buel,  as  directed  by  the  act  of  incorporation, 
was  not  paid  or  deposited  by  him  or  any  other 
person.  That  while  the  subscription  book  was 
in  the  possession  of  Buel,  as  aforesaid,  several 
persons  duly  authorized  by  others  to  subscribe 
for  them,  and  in  their  names,  were  waiting 
for  an  opportunity  to  subscribe,  and  were 
ready  to  pay  the  deposit  required  by  the  act, 
and  repeatedly  solicited  permission  to  sub- 
scribe, which  *was  not  granted.  That  [*4-44 
in  several  instances  more  was  subscribed  than 
the  persons  subscribing  were  authorized  ;  and 
in  other  instances  no  deposits  were  made  on 
the  shares  subscribed  ;  and  that  the  respond- 
ents had  requested  Buel  and  the  other  commis- 
sioners to  expunge  from  the  subscription  book 
the  subscriptions  thus  irregularly  and  illegally 
made  by  Buel ;  which  the  commissioners  had 
not  done.  The  bill,  besides  requiring  an 
answer  to  the  several  matters,  prayed  that  a 
writ  of  injunction  might  be  issued,  to  restrain 
the  said  commissioners  from  acting  as  in- 
spectors of  the  election  of  directors  of  the  said 
bank,  and  from  making  any  certificate  of  any 
such  election,  and  from  delivering  to  any  per- 
son whatever  the  said  subscription  books,  or 
money  deposited  on  the  shares  so  subscribed, 
and  from  taking  any  measures  whatever  to 
organize  the  said  bank.  The  bill  was  sworn 
to  by  Jacob  Johnston,  one  of  the  respondents  ; 
and  an  injunction  was  issued  thereon,  accord- 
ing to  the  prayer  of  the  bill. 

On  the  29th  of  July,  1811,  the  answer  of 
some  of  the  appellants  was  filed,  and  on  the 
31st  of  August,  1811,  the  answer  of  the  other 
appellants  was  also  put  in  and  filed.  Previous 
to  filing  the  answers,  an  order  was  made  by 
the  Chancellor,  on  the  8th  of  July,  1811,  re- 
quiring the  appellants  to  show  cause,  on  the 
first  day  of  the  then  next  term  of  the  Court  of 
Chancery,  why  an  attachment  should  not  issue 
against  them,  for  disobeying  and  violating  the 
injunction  which  had  been  issued.  At  the 
October  Term,  the  appellants  showed  cause, 
referring  to  the  matters  set  forth  in  their 
answer.  After  hearing  the  matter  argued  by 
the  counsel  of  the  parties,  the  Chancellor,  on 
the  28d  of  January,  1812,  made  the  following 
order:  "  The  counsel  for  the  complainants, 
and  the  counsel  for  the  defendants,  in  the 
above  cause,  having  been  heard  during  the  last 
October  Term,  on  the  subject  matter  of  the 
order  made  in  this  cause,  on  the  eighth  day  of 
July  last,  that  Jesse  Buel  (and  others)  show 
cause  on  the  first  day  of  the  then  next  torn), 
at,  &c. ,  why  an  attachment  should  not  issue 
against  them  for  violating  the  injunction  issued 
in  this  cause,  and  due  deliberation  thereupon 
being  had,  &c.  It  is  ordered  that  process  of 
attachment  issue  against  the  said  Buel  (and 
the  appellants,  naming  them),  directing 
the  sheriffs  of  the  counties  in  which  they  re- 
spectively reside  to  bring  them  before  the 
court  on  some  day  of  the  next  term  after  the 
same  shall  issue,  to  answer  upon  interroga- 
tories touching  the  contempt  alleged  to  have 
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been  committed  by  them,  in  violating  the  proc- 
ess of  this  court,  and  to  be  further  dealt  with 
445*1  according  *to  law."  From  this  order 
the  defendants  below  appealed  to  this  court, 
and  the  appeal  was  accordingly  entered  and 
filed. 

Mr.  Baldwin,  for  the  respondents,  now 
moved  to  quash  or  dismiss  the  appeal  with 
costs.  He  contended  that  an  appeal  would 
not  lie  from  such  an  order,  which  could  not 
touch  the  merits  of  the  cause.  The  constitu- 
tion, in  speaking  of  this  court,  mentions  only 
appeals  from  decrees  in  equity,  on  which  the 
Chancellor  is  required  to  assign  his  reasons  for 
the  decree.  The  act  organizing  the  court 
(sess.  24,  ch.  10,  sec.  8),  says  that  "All  per- 
sons aggrieved  by  any  sentence,  judgment, 
decree,  or  order  of  the  Court  of  Chancery, 
may  appeal  from  the  same  or  any  part  there- 
of." By  the  word  "order"  must  be  under- 
stood such  an  order  as  affects  the  merits  of 
the  case,  and  by  which  the  party  is  aggrieved. 
Will  an  appeal  lie  from  every  order  which  the 
Chancellor  may  make,  in  the  progress  of  a 
cause,  or  to  regulate  the  practice  of  his  court  ? 
According  to  the  course  and  practice  of  the 
Court  of  Chancery,  twenty  different  orders 
may  be  necessary  in  the  progress  of  a  suit,  be- 
fore it  can  be  brought  to  a  final  hearing.  If 
appeals  are  to  be  allowed  from  all  these  orders, 
it  would  produce  the  most  ruinous  conse- 
quences to  the  parties,  and  extreme  embarrass- 
ment to  the  court.  While  one  appeal  was 
pending,  a  party  might  die  ;  the  cause  must 
then  be  remanded,  to  bring  in  the  representa- 
tives of  the  deceased  party  ;  and  so  in  every 
appeal.  Witnesses  might  also  die  in  the  mean- 
time, and  their  testimony  be  lost.  It  would 
be  impossible  to  predict  the  final  end  of  a 
cause,  if  such  a  practice  should  be  tolerated. 

How  can  the  Chancellor  assign  special  rea- 
sons for  the  numerous  orders  made  by  him 
regulating  the  practice  of  his  court  ?  The  ob- 

i'ect  and  business  of  this  court  is  to  settle  the 
aw,  and  put  a  final  end  to  controversies  ;  not 
to  decide  on  points  of  practice  which  must  be, 
in  some  degree,  arbitrary. 

Besides,  it  may  be  that  the  respondents, 
when  they  come  to  answer  on  the  interroga- 
tories, will  purge  themselves  from  all  con- 
tempt as  to  violating  the  injunction.  Why, 
then,  should  this  court  interfere  before  they 
have  been  heard,  and  the  Chancellor  has  de- 
cided on  the  sufficiency  of  the  excuse  ? 

Mr.  Henry,  contra.  The  constitution  de- 
clares that  a  court  shall  be  instituted  for  the 
trial  of  impeachments  and  the  correction  of 
errors,  under  the  regulations  which  shall  be 
established  by  the  Legislature.  We  must 
look,  then,  to  the  statute  organizing  this  court; 
44($*J  and  that  *gives  an  appeal  from  every 
sentence,  judgment,  decree  and  order  of  the 
Court  of  Chancery. 

An  appeal  does  not  suspend  the  proceeding 
in  the  cause,  except  so  far  as  relates  to  the  in- 
terlocutory matter  appealed  from.  The  ap- 
peal in  this  case  is  sufficient  to  possess  this 
court  of  the  merits,  and  to  enable  it  to  decide 
on  the  whole  jurisdiction  of  the  Court  of 
Chancery,  as  to  this  injunction. 

In  England,  the  House  of  Lords,  upon  the 
model  of  which  this  court  is  formed,  has  "a 
jurisdiction  ample  and  uncircumscribed,  com- 
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prehending  all  interlocutory  orders,  as  well  as 
the  final  decree,  and  including  a  power  of  re- 
ferring and  modeling  the  necessary  relief." 
(1  Woodd.,  232-240;  4  Johns.  Rep.,  510.) 

The  answer  of  the  appellants  admits  the 
facts,  disclaims  the  contempt,  and  denies  the 
jurisdiction  of  the  Chancellor.  The  matter 
has  been  discussed  and  decided  upon  by  the 
Court  of  Chancery,  as  appears  from  the 
order  itself.  The  appellants  have  answered 
all  that  could  be  extorted  from  them  on  inter- 
rogatories. 

Mr.  T.  A.  Emmet,  in  reply,  said  that  Wood- 
deson,  cited  by  the  other  side,  showed  what 
orders  were  the  subject  of  appeal.  They 
must  affect  the  rights  of  the  parties  and  the 
relief  prayed. 

In  the  case  of  TJie  Trustees  of  Huntington  v. 
Nfeott,  3  Johns.  Rep.,  516,  this  court  decided 
that  an  appeal  would  not  lie  from  a  temporary 
order  of  a  Court  of  Chancery  awarding  an 
injunction. 

You  might  as  well  sustain  an  appeal  from  a 
subprena,  on  the  ground  of  its  being  an  order 
of  the  court.  An  attachment  is  merely  the 
first  process  of  investigation.  Who  ever  heard 
of  an  appeal  from  such  an  initiatory  order  ? 
The  appeal  is  premature,  disorderly,  and  un- 
precedented. The  only  question  raised  by  this 
motion  is,  whether  an  appeal  lies  from  such  an 
order.  The  merits  of  the  controversy  are  whol- 
ly out  of  view. 

They  cannot  be  examined  by  this  court 
until  they  have  been  brought  before  the  court 
below. 

YATES,  /.  This  is  an  appeal  from  an  order 
of  the  23d  of  January  last,  of  the  Court  of 
Chancery,  to  attach  Jesse  Buel  and  nine  other 
persons,  for  a  contempt  in  disobeying  an  in- 
junction of  that  court.  A  motion  has  been 
made  to  quash  the  petition  of  appeal,  on  the 
ground  that  it  cannot  be  sustained  on  such  an 
order. 

By  the  eighth  section  of  the  statute,  regulat- 
ing the  proceedings  in  this  court,  in  virtue  of 
the  thirty-second  article  of  the  constitution,  it 
is  *enacted,  that  all  persons  aggrieved  [*447 
by  any  sentence,  judgment,  decree  or  order  of 
the  Court  of  Chancery,  may  appeal  from  the 
same  to  this  court. 

It  never  could  have  been  intended  that  all 
orders  made  in  the  progress  of  a  cause  in  that 
court  should  be  subjects  of  appeal.  Such  a 
construction  given  to  the  statute  might,  as  has 
been  observed  by  the  respondents'  counsel,  so 
effectually  impede  the  proceedings  in  chancery 
as  to  render  that  court  an  engine  of  oppres- 
sion. On  the  contrary,  it  appears  to  be  a  prin- 
ciple not  controverted,  that  there  is  a  class  of 
orders  arising  in  fhe  progress  of  a  cause  from 
which  no  appeal  lies,  anil  a  class  susceptible 
of  review  by  appeal.  In  the  case  of  Newkirk 
et  ux.  v.  Willel,  2  Johns.  Cases,  413,  the  Chief 
Justice  who  gave  the  opinion  of  this  court, 
says  that  "such  a  distinction  must  and  does 
exist  ;"  and  in  the  case  of  T/te  Trantees  of 
Huntingdon  v.  Nicoll,  3  Johns.  Rep.,  586,  in  the 
opinion  delivered  by  another  member  of  this 
court,  the  same  construction  is  given  to  the 
statute.  And  in  M'  Vie/car  v.  Wolcott,  4 
Johns.  Rep.,  529.  that  distinction  is  recog- 
nized. 
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It  appears  to  me  impracticable  to  establish  a 
definite  rule  on  this  subject,  as  every  order 
must,  in  some  measure,  depend  on  its  own  pe- 
culiar features,  to  ascertain  whether  it  will 
admit  of  an  appeal.  Perhaps  I  might  under- 
take to  say  that  such  only  as  are  grounded  on 
facts  disclosed  in  the  bill  and  answer,  and, 
consequently,  connected  with  the  merits  of  the 
controversy,  when  final  as  to  the  subject  mat- 
ter of  their  order,  so  as  to  enable  this  court  to 
decree  whether  the  party  has  been  aggrieved 
or  not,  may  be  deemed  proper  subjects  of  ap- 
peal. If  this  be  correct,  it  only  remains  to  be 
inquired  into,  whether  the  order  now  before 
us  is  of  this  description. 

The  appellants  were  enjoined  as  commis- 
sioners not  to  proceed  in  the  apportionment  of 
certain  shares,  nor  in  the  election  of  directors. 
The  complainants  in  the  court  below  having 
satisfied  the  Chancellor  that  the  defendants 
were  proceeding  in  violation  of  the  injunction, 
an  order  was  obtained  for  them  to  show  cause 
why  they  should  not  be  attached.  The  cause 
shown  was  deemed  by  the  court  insufficient, 
and  an  order  for  the  attachment  was  made  by 
which  the  parties  were  to  be  brought  in  to 
answer  on  interrogatories,  so  that  the  court 
might  come  to  a  final  determination  in  relation 
to  the  contempt.  If  such  final  order  had  been 
made,  after  they  were  brought  into  court  and 
examined,  and  that  had  been  the  subject  of 
448*J  *appeal,  it  would  present  a  different 
question  to  this  court,  and  the  argument  in 
justification  as  to  the  impossibility  of  a  compli- 
ance with  the  injunction,  and  whether  the  court 
had  jurisdiction  of  the  cause,  might,  perhaps, 
be  properly  urged  ;  but  on  these  subjects,  ac- 
cording to  my  view,  it  is  not  necessary  to  give 
an  opinion. 

The  appeal  on  this  order,  in  its  nature  initia- 
tory, was  premature.  It  behoved  the  defend- 
ants to  have  submitted  to  answer  on  interroga- 
tories, the  purpose  for  which  the  attachment 
was  to  issue,  and  if  the  alleged  contempt  was 
not  purged  bv  the  answers  of  the  defendants 
in  the  court  below,  the  opposite  party  having 
had  an  opportunity,  according  to  the  course  of 
the  court,  to  investigate  the  facts  in  relation  to 
it,  the  decretal  order  of  the  Chancellor  would 
then  be  deemed  final  as  to  the  contempt,  and 
the  appeal  might,  perhaps,  be  sustained.  My 
opinion,  therefore,  is  that  the  appeal  be  quash- 
ed, with  costs. 

KENT,  Ch.  J.  It  has  been  frequently  admit- 
ted in  this  court,  that  there  is  a  class  of  orders 
in  chancery  which  are  not  objects  of  appeal. 
(2  Johns.  Cases,  413  ;  3  Johns.  Rep.,  586  ;  4 
Johns.  Rep.,  528.)  But  there  never  has  been 
any  precise  and  definite  line  drawn  between 
that  class  of  orders  which  are,  and  that  cbiss 
which  are  not,  the  ground  of  appeal.  Every 
person  of  sense  and  reflection  will  at  once  per- 
ceive that  such  a  distinction  does,  and  must, 
of  necessity,  exist.  Orders  of  one  kind  or 
other  arise  upon  every  material  step  taken  in 
the  progress  of  a  suit  in  chancery  ;  and  they 
become  very  frequent  and  numerous  in  a  cause 
that  is  much  litigated.  Many  of  these  orders 
relate  to  the  process  and  practice  of  the  court; 
and  to  allow  an  appeal  from  every  order, 
would  not  only  be  absurd  but  intolerably  op- 
pressive. Neither  the  Constitution,  nor  the 
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statute  organizing  this  court,  ever  contemplat- 
ed an  appeal  from  any  decree  or  order  that  did 
not  involve  a  decision  upon  some  matter  touch- 
ing the  merits  of  the  controversy ;  for  upon 
every  appeal  the  Chancellor  is  to  be  called 
upon  to  assign  the  reasons  for  his  decision. 
If  we  examine  the  cases  and  precedents,  we 
shall  find  that  appeals  have  never  been  sus- 
tained upon  any  other  class  of  orders.  In  the 
present  case,  the  question  before  the  Chancel- 
lor was  touching  an  alleged  contempt,  com- 
mitted by  the  appellants,  in  disobeying  the 
process  of  his  court,  and  he  has  made  no  de- 
cision upon  that  allegation.  He  has  merely 
ordered  process  of  attachment  to  bring  in  the 
party,  to  answer  to  the  charge  upon  interroga- 
tories. If  an  appeal  will  lie  *upon  this  [*4-4O 
order,  it  will  equally  lie  upon  the  award  of 
process  of  subpoena  to  the  defendant  to  ans- 
wer to  a  bill  filed.  The  very  statement  of  the 
proposition  shows  sufficiently  the  unfitness  of 
the  thing.  By  sustaining  appeals  to  the  extent 
contended  for  in  this  instance,  we  should  not 
only  draw  into  this  court  the  whole  business 
of  the  Court  of  Chancery,  before  it  had  be- 
come ripe  for  discussion  and  decision  there : 
we  should  not  only  render  the  voice  of  that 
court  mute,  and  its  process  nugatory,  but  we 
should  destroy  ourselves.  This  court  would 
become  wholly  incompetent  to  dispatch  the 
immensity  of  business  which  would  flow  in 
upon  it. 

I  am,  therefore,  of  opinion  that  the  appeal 
ought  to  be  dismissed. 

VAN  NESS,  J.,  concurred. 

SPENCER  J.,  also  concurred.  He  said  that 
on  this  appeal  the  merits  of  the  cause  could  not 
be  examined.  The  answer  denies  the  facts 
contained  in  the  bill  ;  and  it  cannot  be  said 
that  the  Chancellor  was  misinformed  by  the 
bill.  The  rule  is,  that  where  an  order  is  made 
affecting  the  rights  of  the  parties,  or  imposing 
a  grievance,  an  appeal  will  lie  ;  but  not  on  a 
mere  practical  order. 

THOMPSON,  J.,  being  related  to  some  of  the 
parties,  gave  no  opinion. 

Per  totam  Cnriam.  Ordered  and  adjudged 
that  the  appeal  be  dismissed  with  costs. 

Appeal  dismi'sxed. 

Cited  in— 3  Cow.,  .354  ;  2  Wend.,  233 ;  16  Wend., 
374;  4  Paiffe,  382;  47  N.  Y.,  472;  8  Barb.,  84;  2  Co. 
It.,  124. 


•THOMAS  WATERS.  ApjyeUant,     [*45O 
EZEKIEL  TRAVIS,  Respondent. 

Specific  Performance — Contract  for  Sale  of  Land 
—  Vendor  Incapacitated  to  Conrcy  Whole — 
lAind  held  in  Common — Partition — Distinc- 
tion between  Ca»e  of  Vendor  and  Vendee 
Setkinfj  Specific  Performance — Conveyance  to 
Bona  Fide  Purchaser  without  Notice  of  this 
Contract — Lapse,  of  Time — Payment  to  One 
of  Tiro  Vendor  M  held  Good. 


NOTE. — Specific  performance. 

Where  the  renilor  cannot  conre,y  a  gooti  litlr  to  the 
ir/i«rf«:.  lu«  niny  •*•  compelled  to  convey  such  part  an 
ho  has.  Alli-rtoM  v.  Johnson,  3  Sundf.  Ch.,  72  ;  Voor- 
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A  court  of  equity  will  compel  a  vendor  to  a  spe- 
cific performance  of  a  contract  for  the  sale  of  land, 
for  a  part  of  the  land,  where  he  has  incapacitated 
himself  from  conveying  the  whole. 

And  where  the  land  contracted  to  be  sold  was  held 
in  common,  and  the  vendor,  after  the  agreement, 
divided  with  the  other  tenants  in  common,  and  ex- 
ecuted a  deed  of  partition,  it  was  held  that  the  par- 
tition was  no  objection  to  a  specific  performance, 
where  the  party  was  capable  of  performing1  the 
whole ;  but  there  is  a  distinction,  in  this  respect,  be- 
tween the  case  where  the  vendee  seeks  to  compel 
the  vendor  to  a  specific  performance,  and  where  the 
vendor  resorts  to  equitv  to  compel  a  specific  per- 
formance on  the  part  of  the  vendee. 

But  a  conveyance  for  a  valuable  consideration, 
made  bona  fide  to  a  third  person,  without  notice  of 
the  previous  contract  of  sale,  and  before  it  has  been 
carried  into  execution,  will  transfer  the  Icirul  title 
to  such  third  person. 

Mere  lapse  of  time  is  not,  in  all  cases,  an  objection 
to  decreeing  a  specific  performance  of  an  agree- 
ment. 

And  where  an  agreement  for  the  sale  of  land  was 
suffered  to  remain  unexecuted  for  14  years,  the 
vendee  having  continued  in  possession,  the  court, 
under  the  circumstances  of  the  case,  decreed  a  spe- 
cific performance  of  the  contract. 

Where,  on  a  bill  in  chancery,  for  a  specific  per- 
formance of  an  agreement  to  convey  land,  the 
complainant  alleged  a  payment  of  part  of  the  pur- 
chase money,  under  a  verbal  agreement,  prior  to 
the  written  contract,  and  a  feigned  issue  was  award- 
ed to  try  the  fact  as  to  the  payment,  and  the  jury 
found  the  fact;  it  was  held,  that  the  defendant 
having  acquiesced  in  the  feigned  issue,  and  contro- 
verted the  fact,  at  the  trial,  could  not  afterwards, 
object  to  the  decree  allowing  the  payment  in  part 
of  the  purchase  money. 

And  where  the  agreement  was  that  A  and  B 
should  sell  and  convey  to  C,  and  the  payment  was 
made  to  A,  who,  in  fact,  had  no  legal  title  to  the 
land,  it  was  held  that  B  could  not,  afterwards,  ob- 
ject to  such  payment,  but  it  was  to  be  considered, 
in  effect,  the  same  as  if  paid  to  B. 

Citations— 2  Anstr.,  80;  3Atk.,  1&5;  Sug.  Vend., 
193 ;  1  Ves.,  218 :  10  Ves.,  Jr.,  315 ;  1  Ves.,  Jr.,  221 ;  2 
Bro.  Ch.  Gas.,  118.  328 ;  1  Id.,  140 ;  1  Pow.  on  Contr., 
288 ;  4  Bro.  Ch.  Cas.,  469. 

THE  respondent,  on  the  17th  July,  1802,  filed 
a  hill  in  the  Court  of  Chancery,  against  the 
appellant,  for  an  account,  and  the  specific  per- 
formance of  an  agreement,  by  which  the  ap- 
pellant and  one  Henry  Wisner  were  to  convey 
to  the  respondent  part  of  lot  No.  39  in  the  an- 
gle of  the  Minisink  patent,  in  the  town  of 
Walkill,  in  Orange  County.  The  bill  stated 
that  about  sixteen  years  before  the  complain- 
ant purchased  of  one  Corry  his  improvements 
made  on  a  farm  of  which  the  complainant 
soon  after  took  possession,  and  which  he  has 
since  continued  to  occupy  and  improve  ;  that 
he  understood,  afterwards,  that  the  farm  was 
part  of  lot  thirty-nine  in  the  angle  of  the  Min- 
isink patent,  and  in  May,  1787,  entered  into  a 
verbal  agreement  for  the  purchase  of  the  land 
with  Wisner,  who  had  informed  the  respond- 
ent that  he  and  Waters  had  purchased  the  un- 
divided part  of  lot  No.  39  of  the  commission- 
ers of  forfeitures.  The  respondent  agreed  to 
pay  one  dollar  per  acre  for  the  land,  and  paid 
Wisner  one  hundred  and  fifty  dollars  in  cash, 
the  receipt  for  which  was  lost ;  and  in  June  he 
paid  Wisner  thirty  dollars  more  on  account  of 
the  purchase. 


On  the  19th  of  October,  1787,  the  respondent 
entered  into  written  articles  of  agreement  with 
Wisner  and  Waters,  which  were  duly  execut- 
ed by  them,  which  stated  as  follows :  That 
Waters  and  Wisner,  "the  parties  of  the  first 
part,  do  agree,  and  have  sold  to  the  party  of 
the  second  part  (Ezekiel  Travis)  three  equal 
undivided  *fourth  parts  of  one  equal  [*45 1 
undivided  half  part  of  lot  No.  39  in  the  angle 
of  the  Minisink  patent,  and  the  said  Wisner 
and  Waters  do  hereby  bind  themselves,  their 
executors  and  administrators,  to  give  to  the 
said  Travis  a  good  and  sufficient  deed,  in  law, 
for  the  above  said  three  equal  undivided 
fourth  parts  of  one  undivided  half  part  of  the 
said  lot  No.  39,  which  lot  contains  1,170  acres, 
more  or  less  :  which  conveyance  is  to  be  exe- 
cuted on  or  before  the  first  day  of  December 
next.  And  the  said  Travis  doth  hereby  bind 
himself,  &c.,  to  secure,  at  the  same  time,  to 
the  said  Wisner  and  Waters,  one  dollar  for 
each  and  every  acre  of  the  lands  hereby  sold  ; 
and  for  the  true  performance  of  the  above 
said  articles,  the  parties  bind  themselves  to 
each  other  in  the  penal  sum  of  five  hundred 
pounds." 

The  bill  further  stated  that  the  respondent, 
ever  since  the  agreement,  continued  to  reside 
on  the  lands,  and  had  in  his  actual  possession 
two  hundred  and  thirty  four  acres,  on  which 
he  had  made  great  improvements  ;  that  in 
November,  1787,  he  sold  to  Wisner  a  pair  of 
oxen  on  account  of  the  contract,  valued  at 
forty  dollars  ;  and  delivered  to  Wisner  turnips, 
at  different  times,  to  the  value  of  two  dollars 
and  sixty-eight  cents  ;  and  not  long  afterwards 
gave  Wisner  a  power  of  attorney  to  receive  a 
sum  of  money  due  to  the  respondent  for  a 
pension,  being  either  twenty-five  or  forty- 
eight  dollars,  which  sum  he  did  not  exactly 
know,  as  the  appellant  refused  to  inform  him 
of  the  sum  received.  That  the  reason  why 
the  payments  made  subsequent  to  the  contract 
were  not  indorsed  upon  it,  and  the  previous 
payment  acknowledged  in  the  agreements,  was 
because  the  respondent  was  unacquainted 
with  the  forms  of  business,  and  wholly  con- 
fided in  Wisner  and  Waters.  That  during  all 
the  transactions  the  respondent  believed  the 
legal  title  to  the  land  to  be  in  Wisner  and 
Waters,  as  he  was  told  by  Wisner  that  it  be- 
longed to  them  jointly,  and  that  payment  to 
him  was  the  same  as  if  made  to  both  ;  and 
that  the  verbal  agreement  with  Wisner  and 
the  payment  of  the  one  hundred  and  fifty  dol- 
lars to  him,  the  respondent  believed,  were 
made  with  the  knowledge  and  approbation  of 
the  appellant.  That  in  March,  1790,  Wisner 
died  insolvent ;  and  since  his  death  the  re- 
spondent has  often  demanded  a  deed  from  the 
appellant,  offering  to  pay  or  secure  the  prin- 
cipal and  interest  due  for  the  land  ;  but  though 
the  appellant  sometimes  expressed  himself 
willing  to  give  a  deed,  he  finally  refused  to  do 


bees  v.  De  Meyer.  2  Barb.,  37 ;  Morse  v.  Elmendorf , 
11  Paige,  277 ;  Milligan  v.  Cooke,  16  Ves.,  1 ;  Halsey 
v.  Grant,  13  Ves..  77  ;  Martlocke  v.  Buller,  10  Ves., 
316. 

But  the  vendor  cannot  compel  a  specific  perform- 
ance unless  he  is  able  to  convey  a  good  title  to  all 
the  land  in  question,  Morgan  v.  Morgan,  2  Wheat., 
290,  note  in  Law.  Ed.;  Bartlett  v.  Blanton,  4  J.  J. 
Marsh.,  428 ;  Starnes  v.  Allison,  2  Head.,  221 ;  Hinck- 
ley  v.  Smith,  51 N.  Y.,  21. 
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The  vendor  may  compel  a  frpecific  perform  a?we 
within  a  reasonable  time,  though  he  had  not  title 
when  the  contract  was  made,  if  he  has  since  acquired 
title.  Brown  v.  Haff,  5  Paige,  235;  Winne  v.  Rey- 
nolds, 6  Paige,  407 ;  Wilson  v.  Tappan,  6  Ohio,  172 ; 
Hepburn  v.  Auld,  5  Cranch,  262 ;  Hepburn  v.  Dun- 
lop,  1  Wheat.,  179,  note  in  Law.  Ed.;  Morgan  v. 
Morgan,  2  Wheat.,  290,  302,  notes  in  Law.  Ed.;  Lang- 
ford  v.  Pitt.  2  P.  Wms.,  630;  Mortlocke  v.  Buller,  10 
Ves.,  316 ;  Coffin  v.  Cooper,  14  Ves.,  205. 
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«o ;  and  commenced  an  action  of  ejectment 
.against  the  respondent  to  recover  the  posses- 
sion of  the  land,  which  was  tried  at  the  Orange 
Circuit,  in  June,  1802,  and  a  verdict  obtained 
452*]  *against  the  respondent,  who  expect- 
ed to  be  turned  out  of  possession.  At  the 
trial  the  appellant  produced  a  deed  to  himself 
from  the  commissioners  of  forfeiture  for  the 
lands,  or  a  considerable  part  thereof.  The 
appellant  has  not,  since  the  power  given  him 
to  receive  the  pension  money,  demanded  any 
further  payments,  though  the  respondent  has 
often  told  him  he  had  paid  for  more  lands 
than  he  possessed  ;  and  that  the  appellant  has 
said  that  the  respondent  should  have  as  much 
land  as  he  had  paid  for,  and  had  caused  a 
part  —  about  two  hundred  and  thirty-four 
acres — to  be  surveyed  off  as  the  respondent's 
land,  and  at  the  time  of  such  survey  had  said 
that  the  respondent  had  paid  for  it.  The  bill 
prayed  for  an  account,  and  that  on  payment 
of  the  residue  of  the  money,  if  any  should  be 
found  due  for  the  land,  the  appellant  might 
be  decreed  to  make  a  good  and  valid  convey- 
ance of  the  land,  in  fee-simple,  to  the  respond  - 
-ent,  and  for  general  relief. 

The  answer  of  the  appellant  stated  that  he 
purchased  the  land  in  question,  in  May,  1786, 
in  his  own  name,  and  a  conveyance  was  made 
to  him  solely,  and  that  it  remained  his  sole 
property,  except,  that  by  a  verbal  agreement, 
Wisner  was  to  have  a  share  of  it,  on  paying  a 
certain  sum,  which  he  never  did.  He  admit- 
ted the  execution  of  the  written  agreement  set 
forth  by  the  respondent,  and  that  the  reason 
why  Wisner  executed  it  was  because  of  the 
verbal  agreement  between  him  and  the  appel- 
lant. The  respondent  denied  all  knowledge 
of  the  payments  set  forth  by  the  respondent, 
and  believed  they  were  made  to  Wisner  on 
other  accounts,  as  the  respondent  had  been  a 
tenant  of  Wisner's,  and  owed  him  rent ;  and 
because  the  respondent  had  given  a  bond  for 
twenty  pounds  to  Wisner  which  was  unpaid 
at  his  death.  He  admitted  the  delivery  of  a 
yoke  of  oxen,  which  the  respondent  said 
Wisner  had  purchased  of  him,  but  denied  that 
it  was  on  account  of  or  in  part  payment  for 
the  land.  He  also  admitted  that  after  the  year 
1790  he  received  a  power  of  attorney  from  the 
respondent  to  receive  some  money  due  to  him 
for  a  pension,  under  which  power  he  received 
twenty-four  dollars,  and  having  an  account 
against  the  respondent  he  retained  the  money 
so  received  ;  and  soon  after  told  the  respond- 
ent how  much  he  had  received  of  the  pension  : 
but  the  respondent  never  asked  him  for  the 
money,  nor  requested  him  to  credit  it  on  ac- 
count of  the  land.  That  after  the  date  of  the 
agreement,  the  appellant  and  David  Johnson 
who  owned  the  other  undivided  part  of  lot 
thirty-nine,  made  a  partition,  and  released  to 
each  other,  and  the  part  in  the  possession  of 
the  respondent  fell  to  the  share  of  the  appcl- 
453*]  lant  ;  *that  several  years  after,  the  ap- 
pellant having  made  frequent  applications  to 
the  respondent  to  pay  for  the  lands,  without 
any  effect,  the  respondent  saying  it  would  not 
be  in  his  power  to  pay  for  them,  the  appellant, 
with  the  knowledge  and  consent  of  the  re- 
spondent, sold  and  conveyed  two  parcels,  one 
•of  fifty  acres,  and  the  other  one  hundred  and 
fifty  acres,  part  of  the  same  land  ;  and  that 
JOHNS.  llKr.,  9. 


I  the  whole  of  the  residue  which  fell  to  the  ap- 
pellant, on  the  partition,  is  in  the  respondent's 
possession.-  The  appellant  denied  that  he  was 
ever  present  at  any  survey  of  the  land,  except 
to  run  the  division  line  between  him  and  John- 
son, the  other  survey  being  made  in  his  ab- 
sence ;  or  that  he  ever  admitted  that  the  re- 
spondent had  paid  for  the  land  in  his  posses- 
sion ;  or  that  he  knew  anything  of  the  conver- 
sation between  the  respondent  and  Wisner. 
He  admitted  that  he  had  offered  to  convey  to 
the  respondent  such  parts  of  the  land,  com- 
prehended in  the  agreement,  as  were  in  the  re- 
spondent's possession,  on  his  paying  for  the 
same,  at  the  price  mentioned,  with  interest 
thereon,  and  also  on  the  price  of  the  other 
parts  of  the  land  sold,  up  to  the  time  they 
were  sold,  which  the  respondent  had  neglect 
ed  to  do  :  that  the  appellant  did  bring  the  ac- 
tion of  ejectment,  as  stated  by  the  respondent, 
and  which  was  contested  by  the  respondent, 
and  tried,  and  a  verdict  found  for  the  appel- 
lant. The  appellant  denied  all  other  material 
allegations  in  the  bill. 

A  replication  was  filed  by  the  respondent, 
and  witnesses  were  examined  on  both  sides  ; 
but  as  their  testimony  was  contradictory,  and 
a  feigned  issue  was  afterward  awarded,  it  is 
unnecessary  to  state  the  evidence. 

The  cause  was  heard  by  the  Chancellor  in 
May,  1805,  on  the  facts  stated  in  the  deposi- 
tions and  the  points  of  equity  raised,  and  in 
December,  1805,  an  order  was  made  for  the 
trial  of  a  feigned  issue,  to  ascertain  whether 
the  respondent  paid  the  one  hundred  and  fifty 
dollars  in  May,  1787,  and  the  thirty  dollars  in 
June,  as  part  of  the  consideration  for  the  pur- 
chase of  the  land  ;  and  whether  Wisner  re- 

I  ceived  those  sums  as  such  ;  and  whether  the 
yoke  of  oxen  was  sold  and  delivered  in  No- 
vember following  to  Wisner  ;  and  whether  he 
agreed  that  the  price  should  be  a  part  consid- 


eration for  the  land.  This  issue  was  tried  in 
September,  1807,  and  the  jury  found  by  their 
verdict  that  the  two  payments  had  been  made, 
and  the  yoke  of  oxen  sold  and  delivered  to 
Wisner,  in  part  payment  of  the  consideration 
money,  for  the  purchase  of  the  said  land. 
The  jwxtea  being  returned  to  the  Court  of 
Chancerv,  the  cause  was  finally  heard  ;  and 
the  Chancellor,  on  the  27th  of  October,  1808, 
pronounced  *a  final  decree.  The  re-  [*454 
spondent's  counsel  waiving  all  claim  against 
the  appellant  in  regard  to  so  much  of  lot  No. 
39,  as  the  appellant  had,  before  the  filing  of 
the  answer,  become  incapacitated  to  convey, 
by  reason  of  the  partition  made  between  him 
and  Johnson,  or  by  reason  of  the  conveyances 
of  the  two  parcels  of  the  said  lot,  set  forth  in 
the  answer,  or  by  reason  of  another  parcel 
conveyed,  at  or  before  the  partition,  to  Thom- 
as Waters  ;  the  Chancellor  ordered  and  de- 
creed that  the  appellant  convey  to  the  respond- 
ent, by  a  good  and  sufficient  deed,  in  the  law, 
so  much  of  the  land  contained  in  the  said  lot 
No.  39,  not  exceeding  three  equal  fourth  parts 
of  one  half  of  the  said  lot,  as  the  appellant 
had  not  become  incapacitated  to  convey,  by 
reason  of  the  partition  and  release  and  the 
conveyances  mentioned  ;  and  that  it  be  re- 
ferred to  a  master  to  take  an  account  of  the 
quantity  of  land  to  be  conveyed,  and  of  the 
payments  made  by  the  respondent,  and  to 
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state  an  account  between  the  parties,  charging 
the  land  so  to  be  conveyed  at  one  dollar  per 
acre,  and  deducting  the  payment  of  one  hund- 
red and  fifty  dollars,  made  in  May,  1787,  and 
the  sum  of  thirty  dollars  paid  in  June,  and 
.such  amount  as  should  appear  to  be  due  to 
the  respondent  from  the  appellant,  on  account 
of  moneys  received  by  him  on  the  pension 
payable  to  the  respondent ;  and  deducting  also 
forty  dollars  for  the  oxen  sold  and  delivered 
to  Wisner  in  November,  1787,  and  charging 
the  appellant  with  the  price  of  the  turnips,  to 
be  ascertained  by  the  master ;  and  charging 
interest,  from  the  1st  of  December,  1787,  on 
the  balance,  as  may  appear  to  have  been  due  ; 
and  that  on  the  respondent's  paying  to  the 
appellant  such  balance,  if  any,  as  upon  such 
account  should  be  found  to  be  due  for  the 
land,  the  appellant  should  make  the  convey- 
ance aforesaid,  reserving  the  question  of  costs 
and  all  further  directions  till  the  coming  in  of 
the  master's  report. 

The  reasons  for  this  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  The  bill  in  this  cause 
was  riled  for  a  specific  performance  of  a  con- 
tract entered  into  between  the  complainant,  of 
the  one  part,  and  the  defendant  and  Henry 
Wisner,  of  the  other  part.  The  contract  is 
dated  the  19th  of  October,  1787,  and  is  set 
forth  in  the  complainant's  bill,  and  its  purport 
is  generally  admitted  by  the  defendant's 
answer. 

This  contract  binds  the  defendant  and  Wis- 
ner to  give  to  the  complainant  a  good  and  suf- 
ficient deed,  in  the  law,  for  three  equal  undivi- 
ded fourth  parts  of  one  equal  undivided  half 
455*]  of  lot  No.  39,  *in  the  angle  of  Mini- 
sink,  which  lot  contains  1,170  acres  more  or 
less,  and  to  execute  such  conveyances  before 
the  first  day  of  December  then  next ;  and  the 
defendant  was  then,  by  its  terms,  "  to  secure 
at  the  same  time  to  the  said  Wisner  and 
Waters  one  dollar  for  each  and  every  acre  of 
the  land  sold." 

From  the  proofs  in  the  cause,  it  appeared 
that  the  legal  title  to  this  laud  was  exclusively 
in  Waters,  though  tliere  were  strong  indica- 
tions that  Wisner  was  originally  interested 
equally  with  him. 

It  was,  however,  of  little  consequence  to  the 
merits  of  the  cause,  as  whether  he  was  or  was 
not  would  not  vary  the  decision. 

As  the  objection  respecting  the  want  of  par- 
ties, which  was  urged  as  a  preliminary  ques- 
tion, was  waived  in  consequence  of  an  intima- 
tion, that  if -it  prevailed,  it  would  only  operate 
to  open  the  bill  for  amendment,  by  adding  the 
necessary  parties,  the  only  questions  necessary 
to  be  determined  were  : 

1.  Whether  the  complainant  could  have  re- 
lief, as  he  did  not  entitle  himself  to  a  perform- 
ance in  toto. 

2.  Whether  the  evidence  of  the  payments 
alleged  to  have  been  made  before  the  contract 
was  admissible. 

The  cases  cited  on  the  argument  before  me 
did  not  support  the  doctrine  for  which  they 
were  adduced. 

The  case  of  Ring  v.  Wrightman,  2  Anstr. , 
80,  arose  on  a  bill  for  specific  performance  of 
a  contract,  respecting  a  lease  which  had  seven 
years  to  run  at  the  time  of  making  the  con- 
840 


I  tract.     Two  years  elapsed  and  a  decree  was 
|  entered,  by  consent,  to  accept  the  same  sum 
which  was  to  be  paid  two  years  before. 

Lord  Chief  Baron  Eyre  observed,  "when 
you  brought  a  bill  for  a  specific  performance, 
you  ought  to  have  considered  whether  it  was 
for  your  benefit  or  not.  This  is  the  most  ben- 
eficial decree  which  could  have  been  pro- 
nounced for  the  plaintiff.  We  can  only,  on 
this  bill,  decree  specific  performance  of  the 
same  contract,  not  a  similar  one."  But  the  re- 
hearing was  denied  chiefly  on  the  ground  of 
consent. 

In  the  case  of  Oaring  v.  Nanh,  3  Atk.,  185, 
it  was  held  that  the  contract  must  be  per- 
formed in  its  entirety,  for  a  reason  which  to 
me  appears  unanswerable,  "because  nobody 
can  tell  what  the  parties  laid  the  greatest 
weight  on  ;  and  therefore  it  must  be  attended 
with  bad  consequences,  if  agreements  were  to- 
be  split,  and  one  part  to  be  decreed  and 
another  not." 

The  case  of  The  Executor  of  Morrison  v. 
Welling  was  settled  by  compromise,  though  in 
consequence  of  my  intimation  that  the 
*defendant  wasnotcompellableto  pay  [*456 
the  money  stipulated  by  the  contract,  unless 
the  whole  of  the  land  contracted  for  was  con- 
veyed, and  that  no  pro  rata  payment  could  be 
enforced. 

There  can  be  no  doubt  but  the  parties  con- 
tracting may,  by  mutual  concession,  narrow 
their  rights  derived  from  the  contract,  and  the 
parties,  in  this  case,  appear  to  have  done  no- 
more. 

The  complainant,  by  the  terms  of  the  con- 
tract, was  entitled  to  an  undivided  share  of  lot 
No.  39,  equal  to  four  hundred  and  forty  acres, 
upon  securing  the  payment  of  one  dollar  an 
acre.  The  defendant  made  partition  with  his 
co-tenant,  with  the  assent  of  the  complainant, 
as  he  expressly  states  in  his  answer.  He  sold 
and  convejred  two  hundred  acres  of  the  parcel 
assigned  to  him,  as  his  portion  of  the  common 
land,  as  the  complainant  informed  him  it 
would  not  be  in  his  power  to  pay  for  it  ;  and 
the  residue,  it  is  admitted,  was,  and  still  is,  in 
possession  of  the  complainant  ;  and  this  resi- 
due is  all  the  complainant  claims. 

Part  of  the  land  contracted  for  has,  there- 
fore, received  a  destination  perfectly  conform- 
able to  the  interest  of  the  parties  to  the  con- 
tract. It  is,  in  effect,  so  far  a  performance  of 
the  contract,  and  in  every  respect  consistent 
with  it. 

The  rule  that  a  written  contract  cannot  be 
impugned  by  parol,  does  not  apply  to  this 
case.  There  is  no  cause  of  controversy,  for 
both  parties  concur  in  stating  the  circumstan- 
ces detracting  from  the  rights  of  the  com- 
plainant under  the  contract,  accompanied  with 
a  full  admission  of  its  existence  in  its  original 
state. 

The  second  question  depends  on  the  terms 
of  the  contract  and  the  circumstances  attend- 
ing it,  disclosed  by  the  testimony. 

The  contract  contained  a  plain  stipulation, 
that  upon  receiving  the  conveyance  the  com- 
plainant should  secure,  at  the  same  time,  to 
the  said  Wisner  and  Waters  one  dollar  for 
every  acre  of  the  land  so  sold.  This  does  not 
import  a  previous  payment.  On  the  contrary, 
it  appears  to  impose  it  on  the  complainant,  if 
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he  had  paid  any  part  of  the  consideration,  to 
secure  a  dollar  an  acre  in  addition. 

Evidence  of  payment  before  the  contract, 
unless  proved  to  have  been  omitted  by  mistake 
or  fraud,  must,  on  the  well-established  rule  re- 
specting written  contracts,  be  rejected  ;  but  it 
was  admitted  that  the  defendant  is  illiterate, 
and  there  seems  to  be  no  doubt  that  Wisner, 
one  of  the  parties,  drew  the  agreement  ;  and 
hence  I  thought  the  payment  and  reason  of 
the  omission  were  proper  objects  of  inquiry. 
If  the  payment  had  actually  been  made,  I 
457*]  thought  *that,  combined  with  the  long 
forbearance  of  the  complainant  and  Wisiier, 
the  latter  on  the  verge  of  insolvency,  a  strong 
presumption  would  arise  that  the  money  had 
been  intended  in  payment  of  the  land,  unless 
rebutted  by  other  evidence. 

The  first  payment  spoken  of  was  one  hun- 
dred and  fifty  dollars,  which  was  alleged  to 
have  been  made  on  the  7th  of  May,  1787,  but 
of  which  the  defendant  denies  any  knowledge. 
If  this  payment  was  actually  made,  and  omit- 
ted to  be  acknowledged  in  the  contract,  either 
through  mistake  or  design,  it  ought  now  to 
inure  to  the  benefit  of  the  complainant. 

As  to  the  objection  that  the  payment,  if 
any,  was  made  to  Wisner,  who  it  appears  had 
no  interest,  it  ought  not  to  prevail. 

This  was  a  joint  contract  with  the  defendant 
and  Wisner.  The  security  for  the  consideration 
money  was  to  be  joint  ;  and  I  think  a  payment 
to  either  must  be  deemed  a  good  payment  on 
the  contract,  in  consequence  of  their  apparent 
union  of  interest ;  and  it  was  not  imposed  on 
the  complainant  to  know  the  secret  trust  which 
the  defendant  now  insists  existed  between 
them. 

The  testimony  with  respect  to  the  payments 
was  involved  in  doubt.  It  required  accurate 
estimates  of  the  relative  credibility  of  the  wit- 
ness to  determine  correctly  on  the  occasion. 
This  is  the  appropriate  object  of  a  jury  ; 
though  I  regretted,  from  the  small  sum  in  con- 
troversy, that  this  expedient  was  necessary  to 
be  resorted  to. 

I  directed  an  issue  to  determine  whether  any 
and  what  payments  had  been  made,  and  at 
what  periods,  by  the  complainant  to  the  de- 
fendant and  Henry  Wisner,  or  either  of  them, 
on  account  of  the  contract. 

I  did  not  conceive  the  question,  whether  the 
written  contract  was  to  be  deemed  a  mutual 
and  dependant  contract,  as  requiring  a  minute 
examination.  The  acts  of  the  respective  par- 
ties were  evidently  intended  to  be  concurrent. 
The  nature  of  the  transaction  indicated  that 
the  defendant  and  Wisner  were  to  do  the  first 
act — to  convey.  The  only  point  of  view  in 
which  it  could  be  material,  was  with  respect  to 
the  lapse  of  time.  This  was  imputable  to 
neither,  as  contradistinguished  from  the  other. 

The  complainant  was  in  possession  of  I  lie 
land  contracted  for.  The  defendant  and  Wis- 
uer  were  inhabitants  of  the  same  county  in 
which  the  land  lay,  and  in  a  geographical 
sense,  as  taken  from  a  general  knowledge  of 
the  county,  they  were  not  remote  from  it.  The 
mere  acquicscncu  in  his  possession  fora  length 
of  time,  without  any  claim,  is  a  circumstance, 
at  least,  sufficient  to  show  that  the  forbearance 
was  mutual. 

458*]       *The  issue  awarded   having  been 
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tried,  and  found  in  favor  of  the  complainant, 
the  cause  again  came  up,  on  the  equity,  re- 
served for  a  final  decree. 
On  the  part  of  the  defendant,  it  was  objected* 

1.  That  there  were  not  proper  parties. 

2.  That  the  payments  found   by  the  jury 
were  repugnant  to  the  written  contract,  which 
ought  to  control  ;  and 

3.  That  the  bill  being  for  a  specific  perform- 
ance could  not  be  sustained,  unless  it  is  sus- 
tained in  tolo. 

The  first  question  had  already  been  dis- 
cussed, and  determined  in  favor  of  the  de- 
fendant and  expressly  waived  by  him;  and 
though  it  was  urged  that  this  was  merely 
waiving  the  objection  at  the  hearing,  I  had  no 
doubt  but  that  from  the  mode  of  making  the 
waiver  it  was  to  be  carried  throughout  the 
cause  ;  for  after  the  defendant  had  succeeded 
in  obtaining  the  opinion  of  the  court,  that  the 
representatives  of  the  defendant  Wisner  ought 
to  have  been  parties,  and  had  formally  and  ex- 
plicitly waived  the  effect  of  that  opinion,  al- 
leging that  it  was  done  to  prevent  the  parties 
from  traveling  over  the  same  ground,  which 
they  had  already  passed,  it  did  not  lie  in  the 
mouth  of  the  defendant  to  resort  to  it,  as  the 
calling  in  those  representatives  was  principally 
to  make  them  parties  to  the  account  to  be 
taken  on  the  contract,  for  his  benefit,  and  to 
aid  him  in  its  adjustment. 

A  new  suggestion  was,  however,  made  on, 
this  subject,  which,  it  appeared  to  me,  would 
have  gone  the  length  of  deciding  this  ques- 
tion, contrary  to  the  opinion  before  expressed, 
if  it  had  been  an  open  one,  and  that  was, 
that  the  defendant  alleged  that  Wisner  never 
had  a  legal  title  to  the  land  affected  by  the  con- 
tract ;  that  the  conveyance  for  it  was  in  the 
defendant  Waters'  name,  and  that  Wisner  was 
to  have  had  a  share,  when  he  paid  his  pro- 
portion of  the  consideration  money,  which  he 
never  did,  and  of  consequence,  if  "the  defend 
ant  Waters  held  it  as  he  then  alleged  in  his 
answer,  discharged  from  the  trust  for  the  non- 
payment, he  could  give  a  legal  title  for  the 
entirety,  and  if  he  held  it  in  trust,  at  the  time 
the  contract  was  made,  that  contract  operated 
as  a  now  declaration  of  a  trust,  with  the  consent 
of  all  parties  interested,  and  a  destination  was 
given  to  it,  for  the  benefit  of  the  complainant, 
who  became  ce«tuf  que  tnmt  as  to  the  land,  and 
Wisner  only  entitled  to  a  share  of  the  consid- 
eration money. 

The  second  question  had,  on  the  former 
argument,  and  before  the  issues  were  awarded, 
l>een  determined  upon,  and  still  thinking  that 
*if  those  payments  had  been  made,  [*45!> 
and  they  were  affirmed  by  the  verdict  of  a 
jury,  this  omission  must  have  arisen  from 
fraud  or  mistake  ;  and  not  meaning  to  touch 
the  general  doctrine  that  written  contracts  are 
not  to  be  impugned  by  parol.  unless  on  those 
grounds,  I  was  of  opinion  that  the  cases  cited 
on  the  argument  had  no  bearing  on  the 
case. 

The  third  question  had  also  been  passed 
upon  ;  it  was  decided  on  the  ground  that  the 
parties  contracting  mav,  by  mutual  concession, 
narrow  their  rights  derived  under  the  con- 
tract. The  complainant  contracted  for  the 
purchase  of  three  undivided  fourths  of  an  un- 
divided half  of  1,170  acres,  equal  to 
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acres.  The  complainant  and  defendant  had, 
by  their  mutual  acts,  assented  to  a  division,  so 
as  to  enable  each  of  the  parties  entitled  to 
moieties  to  hold  a  severally.  In  the  share 
alloted  to  the  defendant,  the  two  hundred  and 
thirty  four  acres  in  the  possession  of  the  com- 
plainant were  included.  The  defendant,  in  his 
answer,  alleged  that  he  had  sold  the  remainder; 
and  the  complainant  expressed  his  disposition 
to  refrain  from  disturbing  the  sale,  and  to  re- 
tain and  pay  for  the  two  hundred  and  thirty- 
four  acres,  according  to  the  contract. 

It  is  probable  the  complainant  could  not  have 
succeeded  for  more,  as  for  a  specific  recovery; 
for  if  the  defendant  was  a  trustee  for  the  com- 
plainant, and  a  bona  fide  sale  had  been  made, 
without  notice  of  the  trust,  the  purchaser 
would  hold  discharged  of  the  trust.  But  can 
it  be  equitable,  that  because  a  man  has  escaped 
from  his  contract,  by  parting  with  part  of  its 
subject  matter  improperly,  and  thus  prevented 
the  complainant  from  receiving  complete 
justice,  that  this  should  operate  to  discharge 
the  defendant  wholly  from  the  performance  of 
his  contract,  specifically,  pro  tanto  as  he  has  it 
in  his  power  ?  Certainly  not,  nor  was  any  case 
cited  which  goes  that  length. 

The  doctrine  that  a  contract  enforced  spe- 
cifically must  be  so  in  its  entirety,  appears  to 
me  solid  ;  but  where  the  right  of  the  one  party 
is  sustained,  and  the  other  can  only  shelter 
himself  by  the  allegation  that  part  of  the  prop- 
erty sought  is  not  in  his  power,  and  so  placed 
by  his  own  act,  from  a  complete  compliance 
with  it,  the  rule  of  equity  as  to  the  entirety 
must  be  strangely  misapplied,  if  it  could 
possibly  prevent  the  party  injured  by  the  alien- 
ation from  saying,  "  True  it  is,  lam  entitled 
to  the  whole,  but  under  all  circumstances,  I 
am  content  to  accept  what  is  in  the  power  of 
the  defendant  to  give,  and  relinquish  my  right 
to  the  remainder. 

4OO*]  *It  is  every  day's  practice,  in  the 
courts  of  common  law,  thus  to  contract  the 
rights  of  a  plaintiff,  the  amount  of  whose  re- 
covery is  either  inconsistent  with  his  claim,  or 
where  the  plaintiff  is  disposed  to  relinquish  a 
part  of  it  ;  and  to  effect  that  the  defendant's 
consent  is  not  necessary. 

If  this  is  so  in  cases  of  pecuniary  demands, 
I  can  discover  no  reason  why  it  should  not 
equally  apply  to  claims  for  the  performance  of 
contracts  specifically. 

The  complainant,  at  the  hearing,  professed 
his  willingness  to  accept  the  two  hundred  and 
thirty-four  acres  in  his  possession  ;  to  pay  for 
it,  in  the  terms  of  the  contract,  and  to  relin- 
quish his  claim  to  the  remainder — thus  settling 
the  contract  definitively,  and  retaining  no 
claims  und°r  it. 

I,  therefore,  directed  it  to  be  referred  to  a 
master  to  take  an  account  on  the  contract, 
charging  the  complainant,  according  to  its 
terms,  for  the  land  in  his  possession,  and 
crediting  him  with  the  sums  found  to  have 
been  paid  on  account  thereof,  to  the  end  that 
the  defendant  might  be  decreed  to  convey  in 
fee  to  the  complainant  the  land  he  possessed, 
upon  the  payment  of  the  balance  due  on  the 
contract  settled  on  those  principles. 

The  conveyance  ought  to  be  for  the  whole, 
as  he   had  the  title  to  the  whole,  as  appears 
from  his  admissions  in  the  answer. 
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I  was  also  of  opinion  that  the  defendant 
ought  to  pay  costs. 

All  other  directions  were  reserved  till  the 
coming  in  of  the  master's  report. 

Menxrs.  Riogs&nd  Baldwin,  for  the  appellant.1 
1.  This  cause  is  interesting  only  as  it  regards 
a  very  important  branch  of  the  powers  and 
rules  of  a  court  of  equity,  as  to  the  specific 
performance  of  contracts.  We  contend  that 
the  decree  is  a  gross  misapplication  of  those 
rules,  as  it  admits  parol  proof,  and  decrees  a 
partial  specific  performance  of  a  contract.  The 
exercise  of  the  equity  powers  in  regard  to  the 
specific  performance  of  contracts  is  discretion- 
ary. The  Court  of  Chancery  is  not  bound  to 
decree  a  specific  performance,  but  will  always 
weigh  with  great  caution  the  circumstances  of 
every  case,  before  it  decides  in  favor  of  the 
complainant.  (Buxton  v.  Lister,  3  Atk.,  383- 
386;  Underwood  v.  Hitchcock,  \  Ves.,  279 ; 
RadcUff  v.  Wamngton,  12  Ves.,  Jr.,  326.) 

*If  the  party  who  seek  a  specific  per-  [*4O1 
formance  has  been  guilty  of  great  delay,  it  is 
always  a  decisive  objection  to  granting  him 
relief  in  equity.  Time  is  material  in  regard  to 
the  performance  of  a  contract  in  equity  as 
well  as  at  law.  If  a  purchaser  is  not  merely 
inactive,  and  does  nothing,  but  if  he  does  not 
evince  a  marked  intention  and  eagerness  to 
carry  his  contract  into  execution,  a  court  of 
equity  will  not  aid  him,  though  he  has  paid 
part  of  the  purchase  money.  (Harrington  v. 
WJieeUr,  4  Yes.,  Jr.,  686-690,  and  in  note ; 
Lloyd  v.  Collett,  Sugden's  Law  of  Vendors, 
245-248  ;  13  Ves.,  Jr.,  225-229,  Alley  v. 
Dechamps. 

Here  was  a  willful  delay  for  fourteen  years 
on  the  part  of  the  respondent,  and  by  defend- 
ing the  suit  at  law  he  showed  a  complete  re- 
nunciation of  the  contract.  Why  did  he  not, 
at  that  time,  file  his  bill,  instead  of  defending 
the  suit  in  ejectment.  As  to  the  lapse  of  time, 
it  is  no  answer  to  say  that  the  appellant  did 
not  execute  and  tender  a  deed  It  is  a  settled 
rule  that  the  purchaser,  not  the  seller,  must 
prepare  and  tender  the  conveyance.  (Sugden's 
Law  of  Vendors,  163  ;  1  Lev.,  14  ;  2  Smith's 
Rep.,  543  ;  1  Forr.  Exch.  Rep.,  61.) 

Payment  of  money,  or  taking  possession, 
does  not  amount  to  a  part  performance  as  to 
lands,  though  it  may  as  to  chattels.  (Clinaw 
v.  Cooke,  1  Sen.  &  Lef.,  22-40;  Seagood  v. 
Meal,  Free,  in  Chan.,  560.) 

2.  Again,  the  respondent  must  stand  on  the 
grounds  set  forth  in  his  bill  (9  Johns.  Rep., 
543  ;  1  Bro.  Ch.  Cas.,  92);  and  there  is  no  alle- 
gation of  fraud,  mistake  or  surprise,  in  mak- 
ing the  agreement,  which  was  read  to  him. 

Where  a  party  seeks  the  specific  perform- 
ance of  a  written  contract,  no  parol  proof  is 
admissible  to  vary  the  agreement,  though  it 
may  be  received  to  rebut  an  equity.  (Jordan 
v.  Sawkins,  4  Bro.  Ch.  Cas.,  476  ;  Townsendv. 
Stangroom,  6  Ves..  Jr.,  328^-332;  Richv.  Jack- 
son, Ib. ,  334,  in  note  ;  Robinson  v.  Collins,  7 
Ves.,  Jr.,  130-133;  Woollam  v.  llearm,  Ib., 
211-219  ;  1  Br.  Parl.  Cas.,  200,  2d  edit ;  2  Br. 

1.— The  reporter  not  having  attended  the  session 
of  the  Court  of  Errors  In  1812,  is  indebted  to  I.  H. 
Tiffany,  Esq.,  for  the  notes  of  the  arguments  of 
counsel,  which  he  has  obligingly  communicated. 
He  has  also  been  much  assisted  on  this,  as  on  so 
many  other  occasions,  by  the  notes  of  Mr.  Chief 
Justice  Kent. 
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Ch.  Gas.,  559;  1  Ch.  &  Lef.,  38,  39,  42;  1 
Anst.,  80.)  There  is  no  pretense  of  fraud, 
mistake,  imposition,  or  surprise,  in  this  cause. 
Under  the  prayer  for  general  relief,  the  party 
cannot  be  relieved  upon  any  ground  not  set 
forth  in  his  bill  ;  here  the  bill  proceeds  exclu- 
sively on  the  written  contract.  It  suggests  no 
other  ground  for  relief.  (2  Ves.,  299  f  3  Ves., 
Jr.,  402,  416,  420.) 

3.  A  specific  agreement  must  be  executed 
in  toto  or  not  at  all.  A  performance  is  not 
always  decreed  according  to  the  written  agree- 
ment, until  it  is  corrected  according  to  truth 
and  justice,  of  fraud  or  mistake,  and  then  it  is 
executed  in  toto.  (3  Atk.,  190;  1  Anst.,  80; 
6  Ves.,  Jr.,  328-341.) 

The  contract,  bill  and  decree  all  differ  as  to 
the  quantity  of  acres.  The  decree  differs  from 
both  contracts,  and  refers  it  to  a  master  to 
ascertain  the  quantity,  as  well  as  the  price  of  a 
quantity  of  turnips,  forming  a  part  of  the  con- 
sideration, according  to  the  decree.  In  Milnes 
v.  Oery,  14  Ves.,  Jr.,  400,  407,  where  there 
was  an  agreement  of  sale  according  to  the  val- 
uation of  two  indifferent  persons,  to  be  chosen 
by  the  parties,  and  a  bill  was  filed  for  a  spe- 
cific performance,  praying  that  the  Court  of 
Chancery  would  appoint  a  person  to  make  the 
valuation,  the  court  dismissed  the  bill. 
4O2*]  *4.  Again,  a  person  cannot  be  per- 
mitted, by  parol  evidence,  to  contradict  or  in- 
validate his  own  deed,  as  to  any  point,  unless 
it  be  in  cases  of  fraud,  mistake  or  surprise, 
set  forth  in  the  bill.  (1  Ves.,  127,  128  ;  1  P. 
Wms.,  203  ;  5  Ves.,  Jr.,  688  ;  2  Atk.,  575  ;  1 
Br.  Ch.  Cas.,  92  ;  7  Ves.,  Jr.,  218  ;  4  Cranch, 
224.) 

Admitting  the  parol  proof,  both  that  and  the 
decree  grossly  contradict  the  written  contract. 
In  Mortimer  v.  Orchard,  2  Ves.  Jr.,  243, 
where  the  witness  for  the  plaintiff  proved  an 
agreement  different  from  that  set  forth  in  the 
bill,  and  the  defendants  in  their  answer  stated 
an  agreement  different  from  both,  it  was  held 
that  the  bill  ought  to  be  dismissed. 

Me**™.  Bnnner  and  E.  Williams,  contra. 
There  must  be  a  decree  for  the  respondent  on 
some  ground,  either  for  a  whole  or  a  part  of 
the  land,  either  upon  the  principle  of  allowing 
the  payments,  or,  if  disallowed,  upon  paying 
the  whole  amount  again,  with  interest.  The 
bill  prays  for  an  account ;  and  that,  on  pay- 
ment of  what  may  be  due,  the  defendant  may 
convey  ;  and  for  general  relief.  And  the  ap- 
pellant, in  his  answer,  seems  to  admit  that 
there  may  be  either  a  total  or  partial  perform- 
ance of  the  contract. 

From  the  evidence  it  appears  that  Wisner,  not 
Waters,  paid  the  whole  consideration  money 
for  the  land  to  the  commisnioners  of  forfeit- 
ures ;  Wisner,  therefore,  was  the  actual  owner 
of  the  land,  though  the  title  was  taken  in  the 
name  of  Waters,  who  was  his  son-in-law. 
Waters  was,  therefore,  but  a  mere  trustee,  and 
was  bound  to  fulfill  the  agreement  of  Wisner, 
and  to  convey  to  any  person  holding  the  equit- 
able estate.  (1  P.  Wms.,  277.) 

Equity  allows  compensation  for  the  part 
that  is  deteriorated,  and  so  it  sometimes  de- 
crees a  part  performance.  (2  Br.  Ch.  Cas.,  118.) 
The  vendee  cannot  object  to  the  part  perfor- 
mance. Every  fact  making  out  fraud,  impo- 
sition or  mistake,  is  substantially,  if  not  form 
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ally,  charged  in  the  bill.  The  parol  evi- 
dence does  not  vary  from  the  written  contract. 
Wisner  had  a  resulting  trust  in  the  deed  to 
Waters  which  is  susceptible  of  parol  proof. 
Parol  proof  has  been  admitted  to  prove  an 
omission  of  a  clause  of  redemption  in  a  mort- 
gage. (3  Atk.,  388.)  So  parol  proof  has  been 
admitted  to  show  that  a  person  who  made  a 
purchase,  and  took  a  deed  in  the  name  of 
another,  had  paid  his  own  monev.  (1  Vern., 
366;  Prec.  in  Ch.,  103.)  But  the  objections 
now  raised  were  waived  by  going  to  trial  on 
the  feigned  issue,  and  suffering  the  evidence 
to  be  given  at  the  circuit  without  making  any 
objection. 

Travis  has  borui  fide  paid  all  the  consider- 
ation money,  and  if  he  had  not,  he  is  willing 
to  do  so,  and  that  is  sufficient  to  entitle 
*him  to  a  decree  in  his  favor.  The  ob-[*463 
jection  of  the  appellant  goes  to  the  remedy, 
not  to  the  right. 

If  the  party  means  to  avail  himself  of  the 
statute  of  frauds,  he  must  plead  it,  or  rely 
upon  it  in  his  answer.  It  is  too  late  to  be  ob- 
jected here.  (6  Ves.,  Jr.,  12,  38,  39,  504, 
505.)  Besides  a  part  performance  takes  the 
case  out  of  the  statute  ;  and  a  part  payment 
was  a  part  performance.  (3  Atk.,  4  ;  4  Ves., 
720;  3  Ves.,  39,  note ;  4  Ves.,  91.)  An  ante- 
cedent possession  under  another  title  can  make 
no  difference.  (7  Ves.,  130.) 

Time  is  not  always  material  in  executory 
contracts.  But  there  was,  in  fact,  no  delay 
on  the  part  of  the  respondent.  He  paid  the 
money  and  got  possession  of  the  land  in  sea- 
son. He  is  not  shutout  by  the  statute  of  limi- 
tations. It  is  for  chancery  to  relieve  against 
the  lapse  of  time,  when  'the  party  has  not 
abandoned  his  right.  Had  the  respondent  de- 
layed a  few  years  longer,  the  law  would  have 
presumed  a  grant  to  him. 

As  to  the  objection  that  the  respondent 
waived  the  agreement,  by  defending  the  eject- 
ment suit,  it  may  be  said  that  in  England  it 
has  been  held  that  a  trustee  could  not  main- 
tain ejectment  against  his  cattvi  qne  tru^t ;  and 
it  is  very  lately  that  is  has  been  decided  in  this 
State  that  an  equitable  title  cannot  be  set  up 
in  defense  to  an  action  of  ejectment  (2 
Johns.  Rep.,  221,  84.)  A  tenant,  by  permis- 
sion, also,  is  entitled  to  notice  to  quit  ;  and 
these  considerations  probably  infiuenced  the 
respondent  in  defending  the  ejectment.  It  is 
clear  that  the  price  of  the  land  was  one  dol- 
lar per  acre.  This  is  acknowledged  by  the 
appellant. 

Under  the  prayer  for  relief  generally,  the 
party  is  entitled  to  anv  specific  relief  not  in- 
consistent with  it.  (6  Ves.,  28,  335.  336,  337  ; 
7  Ves.,  134.) 

SPKNCKK,  •/.  The  first  objection  to  the  de- 
cree is,  that  it  decrees  a  sjKHMfic  execution  of 
part  of  an  entire  contract  that  the  respondent 
will  get  a  conveyance  for  two  hundred  and  thir 
ty-four  acres,  instead  of  four  hundred  and  thir 
ty-nine,  to  which  he  was  entitled,  if  anv.  The 
agreement  of  1787  was  executory  ;  it  did  not 
vest  my  legal  title  in  the  respondent,  but  it 
gave  him  a  right  to  coerce  the  appellant  and 
Wisner,  by  resorting  to  a  court  of  equity,  to  a 
HjH'cific  execution  ;  or  he  had  the  election  to 
sue  at  law,  in  case  they  refused  to  convey  the 
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lands  to  him,  for  damages.  It  cannot  be  con- 
troverted that  a  conveyance  for  a  valuable 
consideration,  made  bona  Jtde  to  a  third  per- 
son, without  notice  of  the  agreement,  and  be- 
fore it  had  been  carried  into  execution,  by  a 
deed,  would  have  passed  to  a  third  person  the 
legal  title.  The  appellant  discloses,  by  his 
464*  J  answer,  that  he  *came  to  a  partition 
with  the  other  tenant  in  common,  of  the  lot, 
an  undivided  part  of  which,  commensurate 
to  his  interest  therein,  he  had  covenanted  to 
convey  to  the  respondent.  I  have  not  under- 
stood the  appellant's  counsel  to  urge  this  par- 
tition as  an  objection  to  a  specific  execution  of 
the  agreement  ;  and  had  it  been  urged,  it 
could  not  avail  him.  The  respondent  has  a 
right  to  consider  the  appellant  as  acting  for 
him  in  that  partition.  The  act  itself  did  not 
vary  the  rights  of  the  parties  ;  it  was  reducing 
to  a  certainty  what  was  before  uncertain  ;  it 
was  merely  locating  the  three  fourths  of  a 
half  of  the  lot ;  and  if  the  respondent  acqui- 
esced in  that  arrangement,  he  had  a  right  to  do 
so.  The  idea  cannot  be  tolerated  that  a  man 
shall,  by  his  own  act,  prevent  another  with 
whom  he  has  contracted  from  receiving  the 
benefit  of  his  contract,  when  the  thing  con- 
tracted for  substantially  resides  in  the"  party 
contracting,  but  has  merely  undergone  a  mod- 
ification. As  it  respects  the  appellant,  there- 
fore, it  cannot  be  pretended  that  he  is  exoner- 
ated from  a  specific  execution  of  his  contract, 
because  he  has  ascertained  and  located  the  in- 
terest he  had  in  the  tract  as  a  tenant  in  com- 
mon. Had  the  respondent  complained  of  this 
interference,  the  result,  probably,  would  have 
been  different  ;  but  he  is  contented  with  it. 
He  elects  to  consider  the  appellant  as  his  agent 
in  that  transaction. 

With  respect  to  the  three  parcels  of  the  lot  con- 
veyed away  by  the  appellant  before  his  answer 
came  in,  the  same  remarks  are  applicable. 
The  appellant  cannot  take  advantage  of  his 
own  wrongful  acts  to  discharge  himself  of  a 
vested  right  in  the  respondent.  Whether 
these  conveyances  would  have  stood  the  test 
of  an'inquiry  instituted  by  the  respondent,  is 
immaterial.  He  acquiesces  in  them,  and  so 
far  the  appellant  has,  by  his  own  act,  disabled 
himself  from  performing  his  contract  specific- 
ally. It  is  against  all  my  notions  of  justice 
to  allow  the  appellant  to  excuse  himself  from 
performing  so  much  of  the  contract  as  he  can 
yet  perform,  because  he  has  seen  fit  wrongful- 
ly to  abridge  himself  of  the  power  of  perform- 
ing the  whole.  And  I  again  recur  to  the  ob- 
servation, that  the  converse  of  this  proposition 
would  not  be  just  or  true.  The  respondent 
might  insist  on  having  all  the  land  or  none,  or 
he  may  elect  to  consider  the  acts  of  the  appel- 
lant as  his,  and  thus  make  valid  what  was 
wrongful. 

The  cases  which  have  been  cited,  to  show 
that  a  court  of  chancery  will  not  decree  a  par- 
tial performance  of  articles,  but  will  decree 
all  or  none,  are  not  applicable  to  the  case  be- 
fore us.  As  a  general  principle  of  equity,  the 
proposition  is  incontestable ;  and  wherever 
4Oo*J  *5t  has  been  applied,  as  far  as  my  re- 
searches go,  it  has  been  to  a  case  where  the 
party  called  into  equity  to  perform  has  the 
ability  of  performing  the  whole,  and  where 
the  party  wus  desirous  of  selecting  a  part  of 
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the  subject  matter,  and  taking  it,  unincum- 
bered  by  another  part.  There  is  a  settled  dis- 
tinction when  a  vendor  comes  into  a  court  of 
equity  to  compel  the  vendee  to  a  performance, 
and  when  a  vendee  resorts  to  equity  to  compel 
a  vendor  to  perform.  In  the  first  case,  if  the 
vendor  is  unable  to  make  out  a  title  as  to  part 
of  the  subject  matter  of  the  contract,  which 
was  the  principal  object  of  the  purchaser, 
equity  will  not  compel  the  vendee  to  perform 
the  contract  pro  lanto.  There  are  also  other 
distinctions  which  it  is  unnecessary  now  to  ad- 
vert to.  But  where  a  vendee  seeks  a  specific 
execution  of  an  agreement,  there  is,  says  Mr. 
Sugden  (Sug.  Law  of  Vend.,  193),  much  great- 
er reason  for  affording  the  aid  of  the  court  at 
the  suit  of  the  purchaser,  when  he  is  desirous 
of  taking  the  part  to  which  a  title  can  be  made. 
And  a  purchaser  (he  observes)  may  in  some 
cases  insist  upon  having  the  part  of  an  estate 
to  which  a  title  is  produced,  although  the  ven- 
dor could  not  compel  him  to  purchase  it. 
Thus  in  the  case  of  The  Attorney- General  v. 
Gower,  1  Ves.,  218,  tenants  in  common  con- 
tracted for  the  sale  of  their  estate,  and  one  of 
them  died,  it  was  held  that  the  survivors  could 
not  compel  the  purchaser  to  take  their  shares, 
unless  he  could  also  obtain  the  shares  of  the 
deceased.  But  the  converse  of  the  proposi- 
tion was  denied  ;  and  it  was  held  that  the  pur- 
chaser might  compel  the  survivors  to  convey 
their  shares,  although  the  contract  could  not 
be  executed  against  the  heirs  of  the  deceased. 
In  another  case  (10  Ves.,  Jr.,  315)  Lord  El- 
don  held  that  if  a  man,  having  a  partial  in- 
terest in  an  estate,  enters  into  a  contract  agree- 
ing to  sell  it,  as  his  own,  he  cannot  afterward* 
say  he  has  valuable  interests,  but  not  the  en- 
tirety ;  and  if  the  vendee  chooses  to  take  as 
much  as  he  can  have,  he  has  a  right  to  that, 
and  an  abatement.  There  are  other  cases  to 
the  same  effect,  (1  Ves.,  Jr.,  221  ;  2  Bro. 
Ch.  Cas.,  118,  326,  and  1  Bro.  Ch.  Cas..  140.) 

In  the  present  case  the  land  was  contracted 
to  be  sold  at  one  dollar  per  acre  ;  and  it  is  not 
set  up  by  the  appellant  that  the  land  in  the 
possession  of  the  respondent,  and  which  was 
decreed  to  him,  is  more  valuable  than  the  other 
parts  sold  by  the  appellant  ;  and  I  am,  on  tho 
justice  of  the  case,  as  well  as  on  authority,  of 
opinion  that  the  decree,  in  this  respect,  ought 
to  be  affirmed. 

The  next  point  made  was  the  delay  on  the  part 
of  the  respondent  *from  I787tol802.  It  [*46(5 
was  insisted  that  after  such  a  lapse  of  time  he 
had  forfeited  all  right  to  a  specific  execution. 
Generally  speaking,  the  obligation  of  an  agree- 
ment binds  the  parties  from  the  moment  it 
is  entered  into  ;  and  place  and  time  are  circum- 
stances affecting  only  the  performance  of  the 
engagement,  and  do  not  import,  in  a  court  of 
equity,  conditions  by  which  the  parties  are  to 
be  considered  as  contracting  on  the  ground  of 
a  strict  compliance,  but  are  mere  circum- 
stances admitting  of  compensation.  (1  Pow. 
on  Cont.,  268.)  It  would  be  a  great  and 
unnecessary  labor  to  examine  all  the  cases 
on  the  subject  of  a  strict  compliance  as  to 
time,  and  to  state  the  distinction  between  those 
cases  where  the  lapse  of  time  is  an  objection  to 
a  specific  execution,  and  those  in  which  it  is 
not.  In  the  present  case,  the  agreement  being 
in  writing,  the  possession  of  the  respondent, 

JOEIKS.  REP.,  9. 


1812 


WATERS  v.  TRAVIS. 


466 


and  the  improvements  he  has  made  on  the 
land,  are  not  necessary  to  be  regarded  as  a 
part  execution  of  the  contract,  to  take  it  out  of 
the  operation  of  the  statute  of  frauds  and  per- 
juries. The  ground  I  take,  in  considering  the 
lapse  of  time  from  1787  to  1802  as  no  objection 
in  this  case  to  a  specific  performance,  is  pecul- 
iar to  the  facts  in  the  case,  either  proved  or 
admitted. 

By  the  agreement  of  1737,  the  appellant  and 
Wis'ner  bound  themselves  to  give  a  convey- 
ance on  or  before  the  1st  of  December,  in  that 
year,  at  which  time  the  respondent  was  to  se- 
cure the  purchase  money.  These  acts  were  to 
be  concurrent.  The  conveyance  must  neces- 
sarily have  preceded  the  security .  The  laches 
in  not  perfecting  the  contract  is  certainly  as 
much,  if  not  more,  attributable  to  the  appellant 
than  to  the  respondent.  The  lapse  of  time,  in 
a  case  like  the  present,  where  no  material  in- 
convenience has  been  suffered  by  the  appellant, 
can  be  urged  only  on  the  ground  that  the  agree- 
ment has  lain  dormant,  and  that  this  is  evi- 
dence of  the  abandonment  of  it  by  the  parties. 
In  the  case  of  Lloyd  v.  Collet,  4  Bro.  Ch.  Cas., 
467*]  469,'  Lord  Lough  borough  *said  the 
conduct  of  the  parties,  inevitable  accident,  &c., 
might  induce  the  court  to  relieve,  notwith- 
standing the  lapse  of  time.  Here,  then,  has 
been  a  continued  possession,  on  the  part  of  the 
respondent,  from  the  period  of  the  agreement 
to  this  time — not  as  a  tenant,  liable  to  rent, 
but  as  holding  under  the  agreement.  Had  the 
respondent  entered  as  a  tenant  originally,  and 
then  made  the  agreement,  and  continued  to 
possess,  the  possession  might  have  been  viewed 
as  a  tenancy,  and  it  might  have  been  insisted 
that  the  possession  was  not  an  affirmance  of 
the  agreement.  But  as  the  case  is,  the  con- 
tinuance of  the  possession,  by  the  tacit  consent 
of  the  appellant,  until  he  instituted  the  eject- 
ment suit,  was  a  constant  and  continued  af- 
firmance on  the  part  of  the  appellant  that  the 
holding  was  under  the  agreement.  This  is  ir- 
resistible evidence  that  the  agreement  was  not 
abandoned  by  the  parties  ;  and  their  conduct 
was  such  as  to  leave  no  doubt  that  they  both 
looked  to  the  future  performance  of  it.  This 
case,  then,  comes  within  the  principle  laid 
down  by  Lord  Lougborough.  It  is  in  vain  to 
say  that  the  respondent  did  not  originally  en- 
ter under  the  agreement.  He  did  not  enter  as 
a  tenant,  and  unless  he  held  under  the  agree 
ment,  he  was  a  trespasser.  It  would  be  absurd 
to  suppose  that  he  was  tolerated  to  live  on  the 
land  for  such  a  length  of  lime  as  a  trespasser. 
Tho  fair  and  natural  interpretation  of  the 
act  of  possession  is,  that  it  was  because 
the  agreement  had  been  entered  into,  and 

I.— Sec-  the  Chancellor's  opinion  fully  reported  in 
4  Ves.,  Jr.,  fl!K),  in  ti  tvtte.  It  is  very  Imperfectly 
stated  by  Brown.  In  H.ill  ml  v.  Walker,  ;{  Johns. 
Cost's,  HO,  there  was  a  written  contract  to  convey  on 
or  before  a  certain  day,  when  tin:  money  was  to  be 
paid  or  received,  and  four  years  having  elapsed 
from  the  date  of  the,  contract,  without  any  thing  be- 
iiiK  done,  and  before  the  vendee  jfuve  notice  to  the 
vendor  t  ii.it  he  should  insist  on  the  agreement,  and 
five  years  elapss-d  before  he  actually  tendered  a  per- 
formance, the  duprj  n )  C.mrt  hela,  that  the  con- 
tract must  I-.-  presumed  to  be  resci tided, and  that  no 
action  could  be  maintained  upon  it  by  tbo  vendee, 
though  it  appeared  that  the  vendor  bad,  within  a 
vi-ar  after  the  date  of  the  contract.  Incapacitated 
himself  to  perform  on  his  part,  by  conveying  the 
land  to  a  third  person. 
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was  expected  by  both  parties  to  be  performed. 

I  have  said  that  no  material  inconvenience 
has  been  suffered  by  the  appellant,  and  the 
counsel  have  insisted,  as  a  notorious  fact,  that 
the  lauds  have  appreciated.  On  this  point  we 
have  no  evidence  ;  but  if  it  be  admitted,  are 
we  to  suppose  that  the  appreciation  of  the 
land  is  greater  than  the  interest  of  the  money, 
in  case  no  payment  has  been  made  ?  I  cannot 
say  so  ;  and,  therefore,  in  the  absence  of  proof 
to  the  contrary,  I  recur  to  the  observation,  that 
the  appellant  will  suffer  no  material  incon- 
venience from  the  lapse  of  time. 

The  next  point  made  was,  that  to  allow  the 
respondent  to  prove  payments  anterior  to  the 
contract  would  be  impugning  the  deed  by 
parol  proof,  and  that,  therefore,  the  feigned  is 
sue  was  immaterial ;  and  under  this  head  it 
was  contended  that  the  bill  contains  no  allega- 
tions of  fraud,  or  mistake,  in  the  agreement 
itself. 

The  answer  by  the  respondent's  counsel  to 
this  objection  *struck  me  with  force — [*4G8 
that  after  the  party  has  been  put  to  the  ex- 
pense of  a  feigned  issue  to  ascertain  the  verity 
of  disputed  facts,  after  an  acquiescence  in  the 
order  for  that  issue,  and  after  taking  a  chance 
to  disprove  the  alleged  facts,  the  appellant 
comes  here  with  an  ill  grace  to  say  the  facts 
were  immaterial,  and  the  tinding  of  the  jury 
nugatory.  I  will  not,  however,  say  that  the 
issue  is  conclusive  on  the  appellant,  and  that 
he  was  bound  to  appeal  from  the  order,  or  that 
he  cannot  now  allege  that  the  agreement,  ex  ti 
termini,  precludes  the  proof  by  parol  or  ante- 
rior payments.  This,  however,  1  will  say,  that 
the  appellant's  acquiescence  in  the  feigned  is- 
sue, his  controverting  those  payments  on  the 
trial  of  that  issue,  and  especially  his  not  set- 
ting up,  or  pretending,  that  the  precedent  pay- 
ments was  considered  at  the  time  the  written 
agreement  was  entered  into,  and  thrown  in, 
are  leading  and  controlling  facts  to  show  that 
such  payments  were  omitted  to  be  noticed  in 
the  agreement,  and  were  entitled  to  be  de- 
ducted from  the  purchase  money.  One  thing 
is  clear  to  me,  that  the  price  of  the  land  was 
precisely  one  dollar  an  acre,  and  no  more. 
This  is  evident  from  the  agreement  itself, 
and  from  the  consideration  that  the  ap- 
pellant does  not  pretend  that  any  more 
was  given,  or  to  be  given  for  it  ;  and  ad- 
mitting that  the  respondent  was  to  give  se- 
curity to  that  extent,  when  he  received  a  con- 
veyance, he  would  have  been  entitled  to  have 
any  demands  he  had  against  the  appellant  and 
\Visner  set  off,  had  they  subsequently  sued 
him  on  that  security,  if  he  could  establish  the 
facts  that  the  price  of  the  land  was  one  dollar 
an  acre,  and  Unit  he  had  made  payments  to 
them  for  which  he  had  not  been  credited.  A 
receipt  for  the  last  quarter's  rent  is  presump- 
tive evidence  that  the  rent  for  former  quarters 
has  been  paid.  This  presumption  may  be  re- 
butted, and  it  may  be  shown  that  the  prior 
quarters  were  not  paid.  So,  if  A  give  H  his 
bond  for  a  sum  of  money,  it  is  to  be  presumed 
that  it  was  given  for  what  was  then  due  ;  but 
it  may  be  shown  that  B  was  indebted  to  A  be- 
fore, and  that  the  bond  was  given  upon  a  dis- 
tinct transaction.  It  follows  that  it  the  pay- 
ments found  by  the  verdict  on  the  trial  of  the 
feigned  issues  were  made  towards  the  purchase 
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of  the  land,  and  the  land  was  sold  at  one  dol- 
lar an  acre,  those  payments  must  be  allowed, 
and  in  this  respect  the  decree  is  correct. 

The  last  objection  to  the  decree  is  that  Wis- 
ner  did  not  own  any  part  of  the  laud,  and, 
therefore,  the  payments  made  to  him  ought  not 
to  be  allowed  against  the  appellant. 

It  does  appear  that  Wisner  paid  part  of  the 
4<>i)*J  money,  for  the  purchase,  *and  pro 
tanto,  he  w:i<  equitably  interested  in  the  land. 
But  it  is  too  iate  for  the  appellant  to  make  the 
objection  against  the  respondent.  The  appel- 
lent  and  Wisuer  joined  in  the  agreement  of 
1787.  This  is  a  decisive  answer  to  that  objec- 
tion. It  was  a  solemn  recognition,  as  respect- 
ed the  respondent,  that  Wisner  was  interested 
in  the  laud  agreed  to  be  sold.  It  is  also  con- 
trolling evidence  of  the  fact  that  Winser  had  a 
legal  or  an  equitable  interest  in  the  subject  of 
the  contract.  No  man  should  be  permitted  to 
say  to  another  that  he  has  led  him  into  an  er- 
ror by  holding  out  false  appearances,  but  that 
the  party  deceived  must,  nevertheless,  bear 
the  loss  resulting  from  that  error.  It  makes 
no  difference  whether  the  payments  were  made 
to  Wisner  before  or  after  the  execution  of  the 
agreement.  Wisner,  it  is  admitted  on  all  hands, 
died  insolvent ;  and  who  can  say,  if  the  appel- 
lant had  not  thus  solemnly  admitted  Wisner 
to  be  interested  with  him  in  the  land,  that  the 
respondent  might  not  have  indemnified  him- 
self against  the  loss,  by  getting  back  the 
money  he  had  paid  V  This  the  appellant  has 
prevented,  by  recognizing  Wisner  as  an  owner 
of  the  land,  and  he  must  abide  by  the  con- 
sequences. In  every  view  of  the  case.  I  am 
satisfied  that  the  decree  ought  to  be  affirmed, 
as  well  on  principles  of.  justice  and  equity,  as 
on  principles  of  law. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon 

Ordered,  adjudged  and  decreed  that  the  de- 
cree of  the  Court  of  Chancery  be  affirmed,  and 
that  the  appellant  pay  to  the  respondent  one 
hundred  and  fifty  dollars,  for  his  costs  and 
charges  in  and  about  his  defense  in  this  court; 
and  that  the  cause  be  remitted  to  the  Court  of 
Chancery,  to  the  end  that  the  decree  of  this 
court  may  be  carried  into  execution,  &c. 

Judgment  of  affirmance. 

S.  C.,  8  Johns.,  566. 

Cited  in-15  Abb.  N.  S.,  114 ;  20  How.  (U.  S.),  520 ; 
97  Mass.,  95. 


47O*]    *HENRY    POST   AND   JOHN    W. 
RUSSELL,  Appellants, 

v. 

ANSON    KIMBERLY    AND    THOMAS    K. 
BRACE,  Respondents. 

Vessel    Owned   Jointly  by    two    Firms — Cargo 
FurnisJied  Partly  by  Each   Firm — Sale   by 


Supercargo,  a  Member  of  one  Firm — Pro- 
ceeds Remitted  to  Creditors  of  his  Firm — 
Creditors  Cognizant  of  Interest  of  other  Firm 
— Application  to  Deltt  of  om  Firm — Cred- 
itors Responsible  to  other  Firm  for  Their 
Share. 

A.  &  M.,  partners,  owned  three  fourths  of  a  ves- 
sel, and  R.  &  K.,  partners,  owned  the  one  fourth  ; 
they  agreed  to  tit  her  out  on  a  voyage  from  New 
York  to  Laguira.  A  &  M.  purchased  three  fourths 
of  the  cargo,  and  chiefly,  if  not  wholly,  with  notes 
lent  and  advanced  to  them  by  P.  &  K.,  commission 
merchants.  B.  &  K.  purchased  the  other  fourth  of 
the  cargo,  for  which  they  paid  their  own  money, 
and  shipped  the  same  on  board  the  vessel ;  but  it 
was  not  distinguished  from  the  rest  of  the  cargo  by 
any  particular  marks;  and  the  whole  cargo  was  to 
be  sold  at  Laguira,  for  the  joint  account  and  joint 
benefit  of  the  owners,  A.  &  M.  and  B.  &  K.  M.  went 
out  as  the  supercargo  and  agent ;  and  having  sold 
the  cargo  at  Laguira,  he  invested  the  proceeds  in  a 
return  cargo,  with  which  the  vessel  set  sail  for  New 
York,  but  was  obliged,  by  stress  of  weather,  to  put 
(  into  Norfolk,  where  M.  sold  the  return  cargo,  except 
|  a  small  parcel  of  coffee,  and  for  the  avails  received 
bills  of  exchange,  which  he  indorsed  and  remitted, 
with  the  parcel  of  coffee,  to  P.  &  R.,  to  whom  A.  & 
M.  were  jointly  indebted,  and  M.  on  his  private  ac- 
count, to  a  greater  amount,  for  advances  made  at 
the  time  of  the  purchase  of  the  outward  cargo.  P. 
&  R.  collected  the  bills  and  sold  the  coffee  so  remit- 
ted, and  applied  the  same  to  the  payment  of  the 
debts  so  due  to  them  from  A.  &  M. 

P.  &  K.  had  notice,  if  not  at  the  time  of  the  ship- 
ment of  the  outward  cargo,  certainly  before  the 
bills  remitted  by  M.  were  collected,  and  the  coffee 
sold  and  converted  into  money,  that  B.  &  K.  were 
interested  in,  and  owned  one  fourth  of  the  cargo, 
so  sold  by  M.;  and  B.  &  K.  demanded  of  P.  &  K. 
their  proportion  of  the  proceeds  so  remitted  by  M., 
after  deducting  commissions,  &c.,  but  P.  &  K.  re- 
fused to  pay  or  deliver  the  same,  alleging  their 
right  to  retain  the  same,  for  the  payment  of  the 
debt  due  to  them  from  A.  &  M. 

It  was  held,  that  there  was  no  partnership  exist- 
ing between  A.  &  M.  and  B.  &  K.,  so  as  to  render 
the  disposition  of  the  return  cargo  by  M.  binding, 
as  the  act  of  a  partner,  on  B.  &  K.  That  there  was 
no  agreement  constituting  a  partnership  in  the 
purchase  of  the  outward  cargo,  or  to  share  jointly 
in  the  ultimate  profit  and  loss  of  the  adventure : 
and  though  there  might  be  a  partnership,  so  far  as 
respected  the  transportation  and  selling  of  the  out- 
ward cargo,  for  the  joint  profit  and  loss  of  the 
owners,  yet  it  terminated  with  the  sale  of  the  out- 
ward cargo  ;  and  their  interest  in  the  return  cargo 
was  separate  and  distinct,  each  being  entitled  to 
his  respective  proportion  of  it,  without  any  con- 
cern in  the  profit  or  loss  which  might  ultimately 
arise ;  and  that  P.  &  K.  not  having  received  the 
bills  in  the  course  of  trade,  and  knowing  of  the  in- 
terest of  B.  &  K.  before  the  bills  were  paid,  had  no 
right  to  retain  their  share  for  the  payment  of  the 
debt  of  A.  &  M.,  but  must  account  to  B.  &  K.  for 
their  proportion  ;  and  that  a  bill  for  a  discovery 
and  account  by  them  against  P.  &  R.  was  sustaina- 
ble in  the  Court  of  Chancery,  that  court  having  a 
concurrent  jurisdiction  with  the  courts  of  law  in 
all  matters  of  account. 

Citations— 7  T.  R.,  720;  2  Johns.,  300;  4  Id.,  251 ;  6 
W.,559;  1  H.  Bl.,  48;  2  Johns.  Cas.,  331;  4  Johns., 
271;  7  East,  213;  4  Ves.,  Jr.,  396;  2  Cai.  Cas.,  1; 
Watson  on  Part.,  40 ;  Puff.,  lib.  5,  cap.  8;  4  T.  R., 
720 ;  Doug.,  371 ;  1  H.  Bl.,  37  ;  2  Johns.  Cos.,  239 ;  2 
Cai.,  293. 

THE  respondents  filed  their  bill  in  the  Court 
of    Chancery  against  the  appellants  on 
the. 1st  of    April,  1807.     The  bill  stated  that 


NOTE.— Partnership—  Definition  of— What  consti- 
tutes. 

In  general,  a  community  of  interest  between  two  or 
more,  and  a  sharing  of  profits  and  tosses,  constitutes 
a  partnership.  Bostwick  v.  Champion,  11  Wend., 
580 ;  Supervisors  of  Niagara  v.  People,  7  Hill,  504, 
513 :  Porter  v.  McClure,  15  Wend.,  187 ;  Smith  v. 
Wright,  1  Abb.  Pr.,  243 ;  Gregory  v.  Dodge,  14 
Wend.,  593  ;  Perry  v.  Butt,  14  Ga.,  699. 

A.  mere  community  of  interest  does  not  constitute  a 
partnership.  There  must  be  some  joint  adventure 
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and  an  agreement  to  share  the  profits  and  losses. 
Porter  v.  McClure,  15  Wend.,  187  ;  Sage  v.  Sherman, 
2  N.  Y.,  417 ;  Smith  v.  Small,  54  Barb.,  223  ;  Vassar  v. 
Camp,  14  Barb.,  341 :  Gregory  v.  Dodge,  14  Wend.. 
593;  Hodgman  v.  Smith,  13  Barb.,  302;  Eldridge  v. 
Troost,  3  Abb.  Pr.  N.  S.,  20;  6  Robt.,  518;  Cumpton 
v.  McNair,  1  Wend.,  457  ;  Penny  v.  Black.  9  Bosw., 
310 :  Winship  v.  Bank  TJ.  S.,  5  Pet.,  529 ;  Perry  v. 
Butt,  14  Ga.,  699:  Solomon  v.  Solomon,  2  Ga.,  18: 
Martin  v.  Tidwell,  36  Ga.,  332;  Pierce  v.  Sbappee,  90 
111.,  371 ;  Bulfinch  v.  Winchanbach  3  Allen,  Ittl.  See, 
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the  respondents,  and  Zeno  Archer  and  Will- 
iam M'Conehey,  merchants,  under  the  firm  of 
Archer  &  M'Conehey,  were  the  joint  owners 
of  the  schooner  Elizabeth,  the  latter  being 
owners  of  three  fourths,  and  the  respondents 
of  one  fourth.  In  August,  1806,  the  Elizabeth 
was  fitted  out  with  a  cargo  of  goods,  to  the 
amount  of  about  $16,000,  and  sailed  under  the 
command  of  William  M.  Robbins,  from  New 
York  to  Laguira,  on  the  Spanish  Main. 
Archer  and  M'Conehey  purchased  the  cargo 
for  themselves  and  the  respondents  ;  they  paid 
for  and  owned  three  fourths,  and  the  respond- 
ents one  fourth.  The  Elizabeth  arrived  at  La- 
guira in  September,  1806.  M'Conehey  was  ap- 
pointed supercargo,  and  arrived  in  the  brig 
Hiram,  at  Laguira,  and  there  took  charge  of 
the  cargo  of  the  Elizabeth,  and  having  dis- 
47  1*]  posed  *of  it,  invested  the  proceeds  in 
coffee,  to  the  amount  of  $12,629.23,  with 
which  he  set  sail  in  the  Elizabeth,  for  New 
York  ;  but  she  was  compelled  by  stress  of 
weather  to  put  into  Norfolk,  in  Virginia, 
where  she  arrived  the  26th  of  October,  1806, 
in  so  injured  a  state  as  to  be  unable  to  pro- 
ceed with  her  cargo  to  New  York.  M'Cone- 
hey, as  supercargo  and  agent  for  the  concerned, 
sold  the  greater  part  of  the  cargo,  for  which  he 
received  bills  of  exchange  to  the  amount  of 
$12,550,  and  transmitted  them  indorsed,  to- 
gether with  seventy-two  bags  and  five  barrels 
of  coffee,  the  residue  of  the  cargo,  to  the  ap- 
pellants, who  were  partners  in  trade  in  New 
York,  under  the  firm  of  Post  &  Russell,  in 
order  that  they  might  collect  the  bills  and  dis- 
pose of  the  coffee,  being  9,355  pounds,  worth 
about  $2,700,  for  the  benefit  of  the  concerned. 
M'Conehey  also  paid  in  cash  to  Cornelius 
Grinnell,  the  agent  of  the  appellants,  two  hun- 
dred dollars,  part  of  the  proceeds  of  the  car- 
go, to  be  accounted  for  by  the  appellants  to 
the  owners  of  the  cargo,  according  to  their 
several  interests  therein.  All  the  bills  were 
accepted  and  paid  to  the  appellants,  or  other- 
wise converted  to  their  own  use,  so  that  they 
hold  of  the  proceeds  of  the  cargo  $15,750,  one 
fourth  part  of  which  the  respondents  claim  as 
their  own  property. 

The  respondents  further  alleged  in  their  bill 
that  after  the  bills  of  exchange  and  coffee  were 
received  by  the  appellants,  and  before  the  bills 
became  due  and  payable,  to  wit,  on  the  l()th 
February,  1807,  and  often  before  and  after- 
wards, verbally  and  in  writing,  they  gave 
notice  to  the  appellants  that  they,  the  respond 
ents,  were  separately  interested  in  one  fourth 
part  of  the  proceeds  of  the  cargo,  and  re- 
quested the  appellants  to  pay  to  them  their 
proportion  of  the  same,  which  the  appellants 
refused  to  do. 

The  respondents  prayed  that  the  appellants 
might  account  with,  and  pay  over  to  them, 
their  proportion  of  the  bills  of  exchange  and 
coffee,  or  of  the  proceeds  thereof,  deducting 


therefrom  such  commissions  as  the  appellants 
might  be  justly  entitled  to. 

The  appellants,  in  their  answer,  admitted 
that  the  respondents  and  Archer  &  M'Cone- 
hey owned  the  Elizabeth,  as  stattd  in  the  re- 
spondents' bill,  but  that  they  were  not  in- 
formed of  the  fact  until  after  the  schooner  re- 
turned from  Laguira  to  the  United  States ; 
that  they  did  not  know  who  fitted  out  the 
schooner,  or  that  any  persons  except  Archer 
&  M'Conehey  had  any  interest  in  her  cargo  ; 
that  the  appellants  came  under  engagements 
and  responsibilities  (which  they  have  since 
discharged),  and  made  advances  for  Archer  & 
M'Conehey  to  the  amount  of  about  $12.000, 
*which  they  believed  were  applied  to  [*47t3 
the  purchase  of  goods  shipped  by  Archer  & 
M'Conehey,  in  the  schooner  to  Laguira  ;  and 
that  those  advances  were  made  and  responsi- 
bilities incurred  by  the  appellants  on  the 
promise  and  assurance  of  Archer  &  M'Coue- 
hey  that  the  return  cargo,  the  avails  of  the 
property  so  purchased,  should  be  deposited  in 
the  hands  of  the  appellants,  who  should  be 
paid  thereout  the  whole  amount  of  their  ad- 
vances and  other  debts,  due  by  the  firm  of 
Archer  &  M'Conehey  and  by  M'Conehey,  in 
his  own  right,  with  the  usual  commission  on 
the  sale  of  such  return  cargo;  that  they  should 
not  have  made  the  advances  and  incurred  the 
responsibilities  for  Archer  &  M'Conehey  had 
they  not  believed  that  Archer  &  M'Conehey 
were  solely  interested  in  the  adventure.  They 
admitted  that  M'Conehey  went  out  as  super- 
cargo, but  were  ignorant  of  any  agreement  be- 
tween the  owners  of  the  Elizabeth  and  her 
cargo  on  that  subject ;  that  Cornelius  Grin- 
nell, the  agent  of  the  appellants,  purchased  at 
Laguira,  and  shipped  on  board  of  the  Eliza- 
beth, one  hundred  and  fifty  quintals  of  coffee, 
consigned  to  the  appellants7,  for  which  M'Cone- 
hev,  as  owner  of  the  schooner,  signed  bills  of 
lading,  and  which  coffee  was  worth  $4,000  ; 
that  after  the  arrival  of  the  Elizabeth  at  Nor- 
folk, as  stated  by  the  respondents,  the  appel- 
lants received  several  letters  from  M'Conehey, 
advising  them  of  his  intention  to  sell  his  prop- 
erty there  and  remit  bills  to  the  respondents. 
But  in  none  of  his  letters  did  M'Conehey,  at 
any  time,  mention  any  other  persons  except 
Archer  as  having  any  interest  in  the  voyage  ; 
but  regrets  that  his  "remittances  to  the  appel- 
lants were  not  more  ;  that  the  proceedings  of 
M'Conehey  were  known  to  Archer,  who  ap- 
peared to  approve  of  them,  and  prior  to  the 
receiving  of  the  bills  persuaded  the  appel- 
lants to  make  further  advances  to  Archer  & 
M'Conehey,  under  the  assurance  that  the 
property  coming  from  M'Conehey  should  be 
received  by  the  appellants,  who  might  repay 
themselves  out  of  it,  for  all  their  demands 
against  the  firm  of  Archer  A:  M'Conehev,  and 
M'Conehey  himself,  in  his  own  right.  That  in 
November,  1806,  the  appellants  received  from 


also,  Irvin  v.  N.  C.  &  St.  L.  lly.  Co.,  92  III.,  1(H. 

T»  conHtitntt  a  ;xir/wrx7»i;>  a*  hrtuven  the  iKirtirx 
1  he  intel  rrj>,  there  must  be.  ti  joint  ownership  of  the 
partnership  funds,  as  well  as  an  agreement  to  slmre 
profits  an. I  looses.  Holmes  v.  I  nited  Ins.  Co.,  2 
Johns.  CIIH.,  329  ;  Chose  v.  Hnrrett,  4  I'uiire,  14#.  See. 
atooCummlnnv.  Mills,  1  Daly,  680. 

A  communion  of  low  an  well  <ix  of  itrotit  in  exxrutlal. 
M«Twin  v.  Playford,  3  Kobt.,7(ti;  Ijimb  v.  Croover, 
47  Uarb.,317;  CumiiiiiiKS  v.  Mills,  1  Duly,  .TO). 

Sharing  lottc*  IK  nut   nrcemuiry  to  conttitule  a  pmt- 
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nerxhii>  <w  tn  tliinl  jw rw>»ix.  Manhattan  Brass  and 
MfV-  Co.  v.  Sears.  4T>  X.  Y.,  71>7. 

A*  lid  ire  en  theinnrlri'x,  whether  two  or  more  jtertutnx 
(irr  jHirtinrx,  depends  on  their  intention  as  aser- 
tuined  by  law.  Sailer  v.  Ham,  HI  N.  Y..  'til :  Stevens 
v.  Faucet,  '.'4  III.,  4S:»;  NeiholT  v.  Dudley,  40  111., 
40H;  Maey  v.  Combs,  1f»  Ind.,  4»i'.i;  Hazard  v.  lla/ard. 
1  Story,  371. 

On  tne  general  subject,  see  IJndl.  Part..  Am.  Kd., 
Vol.  I.,  pp.  IS,  lit,  notes;  Wet  more  v.  linker,  ante. 
:«07,  note. 
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M'Conehey  the  bills  of  exchange  and  seventy- 
two  bags  and  five  barrels  of  coffee  ;  but  the 
coffee  was  marked  as  the  coffee  shipped  by 
Grinnell  at  Laguira,  and  which  the  appellants 
claimed  as  their  property.  That  it  was  not 
true  that  the  bills  of  exchange  and  coffee 
were  sent  to  the  appellants,  with  any 
directions,  or  any  intimation  that  the 
bills  were  to  be  collected,  and  the  coffee 
sold  by  them,  as  agents,  or  for  the.  benefit  of 
the  concerned  ;  but  that,  on  the  contrary,  the 
473*]  bills  were  ^transmitted  to  the  appel- 
lants, as  principals,  in  their  own  right,  and  for 
their  own  benefit  only,  in  part  payment  of 
the  debts  due  to  them  from  Archer  & 
M'Conehey,  and  William  M'Conehey,  and 
that  the  coffee  was  received  by  the  appel- 
lants, as  part  of  the  shipment  made  on 
their  account  and  consigned  to  them  by  C. 
Grinnell ;  and  that  the  bills  of  exchange  were 
received  in  payment  of  the  residue  of  the  cof- 
fee so  shipped  to  them  ;  and  that  the  proceeds 
of  the  bills  of  exchange  were  passed  to  the 
credit  of  Archer  &  M'Conehey,  and  William 
M'Conehey.  That  one  hundred  and  seventy, 
not  two  hundred  dollars,  part  of  the  proceeds, 
were  paid  to  C.  Grinnell,  by  M'Conehey,  not 
for  the  purpose  of  being  accounted  for  by  the 
appellants,  as  stated  in  the  respondents'  bill, 
but  in  part  payment  of  the  said  debts  due  to 
the  appellants  ;  that  the  whole  amount  of  the 
bills  and  coffee,  so  received  by  the  appellants, 
including  the  sum  of  one  hundred  and  seventy 
dollars,  was  $14,024.25  ;  and  they  denied  that 
any  part  of  it  was  the  sole  property  of  the  re- 
spondents, but,  as  it  appeared  from  the  appel- 
lants' own  statement,  was  an  undivided  part- 
nership concern  with  Archer  &  M'Conehey. 
The  appellants  admitted  that  after  the  bills 
and  coffee  came  to  their  hands,  but  not  before, 
they  had  received  and  accepted  the  same, 
and  had  passed  the  same,  or  so  much 
as  did  not  belong  to  them,  to  the  credit 
of  Archer  &  M'Conehey,  and  of  William 
M'Conehey.  Kimberly,  one  of  the  respond- 
ents, called  on  them,  and  alleged  that  the  re- 
spondents were  interested  in  one  fourth  of  the 
proceeds  of  the  cargo,  but  they  did  not  recol- 
lect that  he  asserted  such  interest  to  be  sepa- 
rate and  distinct  from  that  of  Archer  & 
M'Conehey.  The  appellants  admitted  that  they 
were  requested  by  the  respondents  to  account 
to  them  for  their  proportion,  which  they  re- 
fused to  do,  believing  that  they  had  a  good 
right  to  hold  and  apply  the  property  to  the 
payment  of  the  debts  due  to  them  from  Archer 
&  M'Conehey  and  William  M'Conehey. 

A  general  replication  was  filed  to  the  answer 
of  the  appellants. 

William  M'Conehey,  who  was  a  witness  for 
the  respondent,  testified  that  in  August,  1806, 
the  Elizabeth  was  fitted  out  with  a  cargo  for 
Laguira  ;  that  himself  andZeno  Archer,  under 
the  firm  of  Archer  &  M'Conehey,  were  joint 
owners  of  three  fourths  of  the  cargo,  and  that 
the  respondents  were  separately  interested  in 
and  owners  of  one  fourth  thereof  ;  that  when 
the  witness  was  about  purchasing  the  cargo  he 
told  the  appellants  that  the  respondents  were 
to  be  so  interested  ;  that  the  respondents  them- 
selves purchased  and  paid  for  their  said  pro- 
portion, consisting  chiefly  of  brandy;  and  that 
474:*]  *Archer  &  M'Conehey  purchased  the 
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other  three  fourths  ;  that  the  goods  composing 
the  outer  cargo  were  not  distinguished  by  par- 
ticular marks  designating  to  whom  they  be- 
longed ;  nor  was  there  any  writing  other  than 
invoices  and  bills  of  lading,  specifying  the 
different  articles  belonging  to  the  different 
owners.  He  proved  the  sailing  to  Laguira,  his 
going  there  as  supercargo  and  agent  for  the 
several  owners  ;  the  sale  of  the  cargo  there,  the 
purchase  of  a  return  cargo  and  the  vessel's  be- 
ing driven  into  Norfolk  ;  the  sale  there,  and 
that  the  proceeds  and  the  seventy-two  bags 
and  five  barrels  of  coffee  were  transmitted  to 
the  appellants  for  the  benefit  of  the  persons 
concerned,  but  he  did  not  consider  the  ap- 
pellants as  the  agents  of  the  respond- 
ents ;  that  the  cargo  was  not  sent  to  La- 
guira as  partnership  property,  the  owners 
being  only  interested  in  the  profit  and  loss, 
according  to  their  respective  proportions  of  the 
property  ;  but  that  the  respondents  were  sepa- 
rately and  distinctly  interested  in  and  owners 
of  the  one  fourth  part  of  the  outwaril  and  re- 
turn cargoes  ;  and  whenever  the  respondents 
had  exceeded  their  proportional  part  of  the 
disbursements  for  the  outfits  of  the  schooner, 
the  remainder  was  not  charged  by  them  to  the 
schooner,  but  to  Archer  &  M'Conehey  in  ac- 
count ;  that  the  funds  for  the  purchase  of  the 
three  fourths  were  derived  from  the  indorse- 
ments of  the  appellants,  though  $3,000  were 
advanced  by  Archer  <fc  M'Conehey  to  the  ap- 
pellants ;  that  in  order  for  the  appellants  to 
make  the  indorsements  and  advances,  the  wit- 
ness assured  them  that  they  should  be  re-im- 
bursed  out  of  the  said  cargo ;  but  he  said 
nothing  to  them  about  commissions  or  any 
debt  due  from  him  individually  or  from  Archer 
&  M'Conehey  ;  and  at  the  time  of  purchasing 
the  cargo  he  told- J.  W.  Russell,  one  of  the  ap- 
pellants, that  the  respondents  were  interested 
in  one  fourth  part  of  the  cargo,  and  had  the 
same  on  board,  and  that  Archer  &  M'Conehey 
would  not  want  indorsements  for  more  than 
their  proportion.  That  Cornelius  Grinnell  did 
not  ship  any  coffee  in  the  schooner  at  Laguira, 
but  having  a  claim  on  the  witness  which  was 
to  be  satisfied  out  of  the  propert3T  on  board  of 
the  Hiram,  as  well  as  that  on  board  of  the 
schooner,  the  witness  in  order  to  secure  Grin- 
nell, by  enabling  him  to  make  insurance  on 
property  sufficient  to  cover  his  claim,  signed  a 
bill  of  lading  for  one  hundred  and  fifty  quin- 
tals of  coffee,  on  condition,  however,  that  in 
case  the  cargoes  arrived  safe  the  bill  of  lading 
should  be  void.  That  the  bills  of  exchange 
and  coffee  were  remitted  by  the  witness  to  the 
appellants  ;  that  Archer  &  M'Conehey  were 
*indebted  to  them  at  that  time,  though  [*475 
he  did  not  know  to  what  amount ;  but  that  he 
never  intended  that  the  part  or  proportion  of 
the  respondents  should  be  applied  to  the  re- 
imbursement or  repayment  of  the  appellants; 
that  he  had  no  recollection  of  mentioning  in 
any  of  his  letters  the  application  of  the  remit- 
tances ;  but  as  the  appellants  had  made  ad- 
vances he  did  not  wish  to  keep  the  proceeds 
out  of  their  hands,  and  meant  to  deposit  them 
with  the  appellants  until  he  could  come  to 
New  York  and  make  the  necessary  arrange- 
ments as  to  the  appropriation  of  the  three 
fourths. 

Zeno  Archer  deposed  that  in  August,  1806, 
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when  the  Elizabeth  was  fitted  out  for  Laguira 
he  told  Russell,  one  of  the  appellants,  that  the 
respondents  were  owners  of  one  fourth  part  of 
the  vessel  and  cargo,  and  he  and  his  partner, 
M'Conehey,  owned  three  fourths,  which  fact 
he  believed  was  also  known  to  the  other  appel- 
lant ;  that  the  witness  negotiated  and  made  the 
purchases  for  the  outward  cargo  ;  that  the  re- 
spondents gave  their  notes  for  the  one  fourth 
part  thereof,  which  were  all  paid;  and  that  the 
respondents  were  interested  in  and  owners  of 
one  fourth  part  of  the  outward  and  home- 
ward cargo,  and  of  the  proceeds  and  avails 
thereof,  separately  and  distinctly  from  Archer 
&  M'Conehey.  On  his  cross-examination  he 
said  that  there  was  no  division  made  of  the  ar- 
ticles composing  the  outward  cargo,  so  as  to 
specify  the  particular  parts  belonging  to  each 
of  the  parties  concerned  ;  that  the  articles  pur- 
chased with  the  notes  of  the  respondents  were, 
wines  and  brandies,  but  that  the  respondents 
were  to  share  in  the  net  proceeds  of  the  whole 
cargo  ;  that  the  cargo  was  sent  to  Laguira  as  a 
partnership  property,  in  which  the  parties  had 
an  undivided  interest  as  to  profit  and  loss,  ac- 
cording to  their  respective  proportions  above 
mentioned.  That  in  order  to  induce  the  ap- 
pellants to  make  advances  by  giving  their 
notes,  Archer  &  M'Conehey  assured  them  that 
they  should  be  paid  and  satisfied  as  soon  as 
Archer  «fc  M'Conehey  should  be  in  funds  from 
the  proceeds  of  the  cargo ;  and  that  he  knew 
of  no  other  promises  or  assurances  made  to  the 
appellants,  nor  whether  his  partner  owed  them 
on  his  individual  account. 

The  captain  of  the  Elizabeth  testified  that  he 
believed  the  appellants  were  well  acquainted 
with  the  respondents  being  interested  in  the  ves- 
sel and  cargo,  as  Archer  had  been  doing  busi- 
ness with  the  appellants  ;  and  Cornelius  Grin- 
nell,  who  was  then  a  clerk  of  the  appellants, 
was  well  acquainted  with  the  circumstance. 
47O*j  *That  there  was  a  bill  of  lading  for 
coffee,  signed  and  delivered  to  C.  Grinnell  at 
Laguira,  by  M'Conehey  or  himself,  which  cof- 
fee was  part  of  the  proceeds  of  the  outward 
cargo  of  the  Elizabeth  ;  that  the  bill  of  lading 
wa-sgiven  by  M'Conehey  with  some  reluctance; 
Grinuell  had  previously  said  that  M'Conehey 
had  deceived  him  and  they  should  sink  on 
the  Hiram's  cargo  ;  and  after  the  bill  of  lading 
was  given,  M'Conehey  told  the  witness  he  had 
now  made  Grinnell  safe,  or  words  to  that  effect. 

Grinnell,  who  was  a  witness  for  the  appel- 
lants, deposed  that  he  was  one  third  interested 
in  the  Hiram's  cargo  ;  that  the  appelbmus 
made  the  advances  and  engagements  for 
Archer  &  M'Conehey  for  the  purchase  of  tin- 
Elizabeth's  cargo  ;  and  that  they  were  induced 
to  do  so  in  consequence  of  the  agreement  of 
Archer  &  M'Conehey  that  the  appellants 
should  receive  a  commission  of  two  and  a  half 
per  cent,  on  the  amount  of  the  advances,  and 
that  the  return  cargo  should  be  placed  in  their 
luu)ds  to  be  sold,  and,  out  of  the  proceeds,  thev 
were  to  rc-iinhur>c  themselves  for  their  ad- 
vances, and  retain  a  further  commission  of 
two  and  a  half  per  cent.  That  the  witness,  as 
agent  of  the  appellants,  purchased  at  Laguira 
on  the  joint  account  of  the  appellants.  Archer 
&  M'Conehey  and  himself,  one  hundred 
and  fifty  two  quintals  of  coffee,  which  In- 
shipped  on  board  of  the  Elizabeth,  and  for 
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which  M'Conehey  signed  a  bill  of  lading,  which 
was  produced,  and  was  in  the  usual  form.  On 
his  cross-examination  he  said  that  he  got  this 
parcel  of  coffee  of  M'Conehey,  in  order  to 
make  good  some  sacrifice  which  had  been 
made  in  the  disposition  of  the  Hiram's  cargo. 
After  the  arrival  of  the  Elizabeth  at  Norfolk, 
the  witness,  at  the  instance  of  Archer,  went  to 
Norfolk,  the  better  to  collect  the  sales  of  the 
cargo,  in  order  to  pay  the  appellants  ;  that 
when  he  arrived  there  M'Conehey  informed 
him  of  his  having  already  remitted  to  the  ap- 
pellants $8,500  and  seventy-two  bags  and  five 
barrels  of  coffee,  and  that  he  should  be  able  to 
pay  the  witness  $6,000  in  cash,  which  would 
nearly  satisf}'  the  appellants  for  their  ad- 
vances, &c. 

That  M'Conehey  afterwards  paid  the  witness 
about  $3,900  on  that  account,  and  that  in  all 
his  conversations  with  M'Conehey  there  was 
nothing  said  by  the  latter  about  applying  the 
remittances  and  payments  to  any  other  person 
than  the  appellants ;  and  that  the  first  time  that 
the  witness  heard  that  the  respondents  were 
interested  in  the  cargo  of  the  Elizabeth  was 
some  time  after  his  return  from  Norfolk  to 
New  York,  in  December,  1806;  that  M'Cone- 

j  hey,  to  secure  the  balance  due  to  the  appel- 
lants, while  at  *Norfolk,  transferred  [*477 
three  eighths  of  the  Elizabeth  to  them,  and 
Archer  afterwards  made  a  similar  transfer 
of  his  three  eighths.  That  Archer  expressed 
his  satisfaction  at  the  remittances  made  to 
the  appellants,  but  did  not  suggest  that  any 
other  person  but  himself  and  M'Conehey  was 
interested  in  the  cargo  of  the  Elizabeth,  or  in 
the  avails  «>f  the  return  cargo  ;  but  on  the  con- 
trary, when  Archer  &  M'Conehey  spoke  of  the 
adventure  they  always  mentioned  it  as  their 
own. 

Several  letters  were  produced  by  the  appel- 
lants, written  to  them  by  M'Conehey  from 

I  Norfolk.  One,  dated  the  37th  of  October.  1806, 
mentioned  his  arrival  there,  that  he  had  much 
to  communicate  by  the  first  opportunity,  and 
that  thi!  Hiram  was  to  sail  ten  days  after  the 
Elizabeth.  The  letter  dated  1st  of  November 
mentioned  his  having  informed  the  appellants 
of  his  arrival,  and  had  since  particularly  com- 
municated the  transactions  of  his  la$t  unfortu- 
nate voyage,  to  which  he  referred  the  appel- 
lants, being  then  too  much  indisposed  to  write 
more.  The  letter  referred  to  as  containing  the 
particulars  of  the  transactions  by  M'Conehey, 
was  not  produced  by  the  appellants.  In  his 
subsequent  letters  he  spoke  of  the  remittances 
of  two  bills  of  exchange,  and  the  seventy-two 
bags  and  five  barrels  of  coffee  ;  expressed  his 
surprise  at  the  arrival  and  mission  of  Grinnell. 
&c.,  but  the  further  contents  of  these  letters 
seem  not  to  be  important. 

The  cause  was  heard  in  May,  1810,  and  on 
the  15th  of  September  the  Chancellor  decreed 
" th a t'thc appellant H  should  pay  to  the  respond 
cuts  one  fourth  of  the  net  proceeds  of  the 
return  cargo  of  the  Elizabeth,  on  her  voyage 
from  Laguira  to  New  York,  and  that  it  should 
b«-  referred  to  one  of  the  masters  of  the  Court 
of  Chancery,  to  lake  an  account  between  the 
parties,  in  which  he  should  charge-  the  appel- 
lants with  the  amount  of  one  fourth  of  the 
sum*  which  came  to  their  hands  in  cash  re- 
mitted from  Norfolk,  and  such  sums  as  were 
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received  by  them  on  the  sale  of  the  coffee, 
part  of  the  said  return  cargo,  remitted  to  them 
in  specie  from  Norfolk,  with  interest,  and 
crediting  them  with  all  reasonable  charges,  dis- 
bursements and  commissions." 

The  master  having  reported  that  there  was 
due  from  the  appellants  to  the  respondents  the 
sum  of  $4,835.97,  the  Chancellor,  on  the  14th 
of  December,  1812,  confirmed  the  report,  and 
ordered  and  decreed  that  the  appellants  should 
pay  the  sum  so  reported  to  be  due  to  the 
respondents,  with  costs. 

From  this  decree  an  appeal  was  entered  to 
this  court. 

478*]  *The  reasons  for  the  decree  were  thus 
assigned  by 

THE  CHANCELLOR.  It  has  not  been  doubted 
that  the  respondents  were  originally  concerned 
in  the  outfit  of  the  schooner  Elizabeth,  on  her 
voyage  from  New  York  to  Laguira.  That  the 
outward  cargo  was  purchased  and  laid  in  by 
distinct  purchases  of  wine  and  brandy  by  the 
respondents,  to  the  amount  of  one  fourth,  and 
of  wine  and  dry  goods  by  Archer  &  McCone- 
hey  to  the  amount  of  three  fourths  ;  that  such 
outward  cargo  was  carried  to  Laguira,  there 
disposed  of,  and  converted  into  coffee,  the 
coffee  partly  sold  at  Norfolk,  and  partly  re- 
mitted, in  specie,  with  the  proceeds  of  the  sales 
to  the  appellants,  were  facts  fully  established 
by  the  pleadings  and  testimony  ;  and  there 
was  no  point  presented  for  decision  as  to  the 
property  of  the  remaining  three  fourths  of 
the  cargo.  This  narrowed  the  ground  of  con- 
troversy, and  presented  it  in  a  less  complicat- 
ed point  of  view  than  the  mass  of  evidence 
and  argument  which  had  been  connected  with 
it  in  its  progress  seemed  to  admit  of. 

The  appellants  did  not  deny  that  they  were 
in  possession  of  the  proceeds  of  the  return 
cargo  ;  but  they  alleged : 

1.  That  they  made  certain  advances,  and 
incurred  certain  responsibilities,  on  the  credit 
of  the  whole  cargo,  in  con  sequence 'of  an  en- 
gagement with  Archer  &  M'Conehey. 

2.  That  the  remittance  of  the  return  cargo 
was  made  to  the  appellants,  without  any  refer- 
ence to  the  rights  of  the  respondents. 

3.  That  notice  was  not  given  of  the  respond- 
ents' couoern  in  the  cargo  till  after  the  return 
cargo  was  received. 

The  advances  and  responsibilities  may  be 
considered  under  two  aspects. 

1.  As  having  been  made  with  notice  of  the 
interest  of  the  respondents. 

2.  As  without  it. 

There  was  no  pretense  that  the  linn,  eo 
nomine,,  had  done  any  act  to  bind  its  interest 
collectively.  The  question  was,  whether  one 
of  the  parties  to  the  firm,  without  any  refer- 
ence to  it,  either  directly  or  indirectly,  or  pro- 
fessing to  dispose  of  its  interests,  could  bind 
those  interests. 

If  the  advances  and  responsibilities  for 
which  an  indemnity  is  sought  by  the  appel- 
lants, by  making  them  available  to  this,  de- 
fense, were  made  on  the  credit  of  the  interests 
of  Archer  &  M'Conehey  in  the  cargo,  and  if, 
4  7O*]  instead  of  a  general  ownership,  a  *par- 
tial  one,  either  distinct  or  combined  with  the 
rights  of  others,  was  all  they  were  entitled  to, 
it  is  evident  that  nothing  could  pass  by  the 
act  merely,  limited  to  give  that  credit  effect, 
SoO 


but  the  rights  possessed  by  Archer  &  M'Cone- 
hey. The  appellants  alleged  that  they  knew 
not  the  respondents  in  the  transaction,  and 
that  they  had  no  interest  in  it,  It  followed, 
of  course,  that  if  they  had  an  interest,  it  was 
not  the  object  of  the  agreement  made  between 
them,  and  thus  the  only  property  which  could 
be  affected  by  it  was  that  of  Archer  &  M'Cone- 
hey ;  for  the  contracting  parties,  either  not 
knowing  or  concealing  the  existence  of  the 
interests  of  the  respondents,  could  not  possi- 
bly profess  to  bind  it. 

There  was  no  right  of  disposition  exerted 
by  one,  avowedly,  as  part  of  a  commercial 
firm,  and  it  was  not  a  question  how  far  a  part- 
ner exerting  his  right  of  disposition  absolutely 
is  legally  restrained  in  his  acts.  This  depended 
upon  an  executory  contract,  in  its  form  totally 
disregarding  the  interests  of  the  respondents  ; 
and  I  know  no  rule  of  construction  which 
could  possibly  justify  intendments  that  the 
contract  embraced  a  partnership  property  in 
which  the  respondents  were  interested,  and 
hence  it  could  not  be  legally  or  equitably  in- 
ferred that  Archer  &  M'Conehey  did  not  limit 
their  contract  to  their  own  rights  only,  as  dis- 
tinct from  any  copartnership  which  might 
arise  out  of  the  manner  of  conducting  their 
adventure.  If  this  transaction  assumed  the 
complexion  in  which  it  was  presented  to  the 
court  with  full  notice  of  the  rights  of  the 
respondents,  it  is  evident  thev  were  not  in- 
tended to  be  bound.  If  they  bar!  no  notice,  it  is 
equally  clear  that  the  reliance  of  the  appellant* 
was  exclusively  placed  on  the  property  of 
Archer  &  M'Conehey,  and  that  the  right  of 
the  latter  must  inevitably  limit  those  of  the 
former. 

This  appeared  to  me  to  conclude  forcibly 
against  the  defense  ;  but  as  I  considered  the 
second  point  equally  untenable  as  a  ground  of 
defense,  it  may  be  proper  to  state  the  view 
taken  of  that  also. 

The  appellants  alleged  in  their  answer,  as 
respected  this  point,  matter  of  avoidance, 
which,  as  the  replication  put  it  in  issue,  it  was 
incumbent  on  them  to  support  nliunde.  They 
have  given  no  evidence  that  the  remittances  to 
them  were  made  in  reference  to,  or  as  con- 
nected with  any  exclusive  rights  to  the  cargo. 
On  the  contrary,  Archer  &  M'Conehey  (whose 
testimony  was,  however,  questioned)  proved 
that  the  appellant  (Russell)  was  informed,  at 
the  time  of  the  sailing  of  the  schooner,  of  the 
interest  of  the  respondents  *in  her  [*48O 
cargo.  M'Conehey  stated  that  both  the  appel- 
lants possessed  the  same  information,  and 
Grinnell  expressly  stated  that  an  agreement 
was  made  between  the  appellants  and  Archer 
&  M'Conehey,  that  the  appellants  should  re- 
ceive two  and  a  half  per  cent,,  not  on  the 
cargo  generally,  but  on  account  of  their  ad- 
vances, and  that  he  purchased  the  one  hundred 
and  fifty-two  quintals  of  coffee,  as  agent  for 
the  appellants,  but  on  their  account  and  that 
of  Archer  &  M'Conehey. 

In  the  letters  written  to  the  appellants  by 
M'Conehey,  he  says  not  a  word  as  to  the  appli- 
cation of  the  remittance  to  the  exclusive  bene- 
fit of  the  appellants.  He  is  entirely  silent  on 
the  subject.  If,  however,  he  had  clearly  ex- 
pressed his  intent  so  to  apply  it,  that,  of  itself, 
could  neither  control  or  impair  the  rights  of 
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the  respondents,  for  he  was  agent  for  the  ap- 
pellants, and  if  he  had  been  agent  for  both 
parties  intrusted  to  dispose  of  the  cargo,  it 
would  not  make  the  appellants'  case  better. 

There  are  some  intrinsic  circumstances 
which  have  a  bearing  on  the  point  of  notice. 
It  appears  that  the  outfit  for  the  voyage  to  La- 
guira  was  made  at  the  port  of  New  York, 
where  the  appellants  resided  ;  that  the  propor- 
tion of  Archer  &  M'Conehey  was  furnished 
by  the  appellants,  either  in  the  specific  articles 
of  which  it  was  composed,  or  on  their  credit ; 
that  they  were  vigilant  and  attentive  to  their 
interest,  was,  I  thought,  deducible  from  the 
evidence,  and  hence,  as  the  outfit  was  made 
under  their  eye,  it  would  seem  improbable 
that  the  mode  of  furnishing  the  one  part  of 
the  cargo  by  the  respondents  could  have 
escaped  their  most  superficial  observation.  If 
they  had  the  least  intimation  of  that  interest, 
while  in  the  act  of  providing  the  cargo,  and 
they  exacted  an  engagement  from  Archer  & 
M'Conehey  to  subject  the  articles  purchased 
by  the  respondents  to  an  indemnity  for  their 
advances,  it  seemed  to  me  the  duty  as  to  notice 
would  have  been  inverted,  and  that  good  faith 
required  that  the  appellants  should  apprise  the 
respondents  of  the  agreement  intended  to 
affect  their  interest. 

The  question  of  partnership  I  did  not  think 
it  necessary  to  examine,  being  of  opinion  that 
whether  there  was  a  partnership  or  not  the 
appellants  must  account  and  pay  over  to  the 
respondents  the  net  proceeds  of  the  return 
cargo. 

In  support  of  their  appeal  the  appellants 
stated  that  they  should  insist  : 

1.  That  Archer  &  M'Conehey  and  the  re- 
spondents were  partners  in  the  outward  and 
return  cargoes  of  the  Elizabeth,  as  evidently 
appeared,  as  well  from  the  manner  of  laying 
in   the   outward  cargo,  as  from  the  circum- 
stance   that   they   participated   in   the  profit 
481*]  *aud  loss  of  the  entire  adventure,  in 
proportion   to  their  respective  interests,  and 
were  not  severally  and  distinctly  to  reap  the 
profit  and  sustain  the  loss  arising  from  those 
particular  parts  of  the  outward  cargo,  which 
they  respectively  paid  for. 

2.  That  the  appellants  had  made  advances, 
and  incurred  responsibilities,  for  the  purchase 
of  the  outward  cargo,  under  the  express  stipu- 
lation of  Archer  &  M'Conehey,  the  partners 
of  the  respondents,  that  the  appellants  should 
be  re-imbursed  out  of  the  avails  of  the  prop- 
erty purchased  with  their  money,  and  in  the 
profits  whereof  the  respondents  were  to  par- 
ticipate. 

3.  That  Archer  &  M'Conehey,  after  the  sail- 
ing of  the   Elizalwth,   reiterated  their  assur- 
ances that  the  appellants  should  l>e  re-imlmrsed 
out  of   the   proceeds  of  the  outward  cargo  : 
that  the  return  cargo  should  be  consigned  to 
them  for  that  purpose,  and  that   they  should 
be  allowed  the  customary  commissions  on  the 
sale  thereof,  and,  by  that   means,  induced  the 
appellants  to  make  further  advances,  and  in- 
cur  further   responsibilities,    which,    but  for 
those  assurances,  they  would  not  have  made 
or  incurred. 

4.  That  the  properly  remitted  to  the  appel- 
lants  from  Norfolk  by  William   M'Conehey. 
the  acting  partner,  who  had  the  entire  manage- 
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I  ment  of  the  business,  was  remitted  by  him  in 

:  good  faith,  and  in  strict  compliance  with  the 

!  stipulation  entered  into  by  him  and  one  of  his 

!  copartners,  with  the  app'ellants,  who,  on  the 

faith   thereof,    had  expended   large   sums  of 

money  for  the  benefit  of  the  whole  concern, 

and  with  the  terms  whereof  all  the  parties, who 

might  eventually  have  been  benefited  thereby, 

ought  in  honor  as  well  as  in  equity  to  have 

complied. 

5.  That    the    remittances,    although    made 
with  the  honest  intent  of  performing  the  en- 
gagements  made  with    the   appellants,  were 
wholly  inadequate  to  extinguish  their  claims, 
to    the    extinguishment    whereof   they    were 
pledged. 

6.  That  the  property  remitted  in  specie  from 
Norfolk,  as  well  as  a  considerable  portion  of 
the  bills,  belonged  to  the  appellants  as  their 
property,  distinct  from  any  claim  of  the  re- 
spondents, inasmuch  as  it  was  purchased  for 
them,  by  their  agent  at  Laguira,  in  considera- 
tion of  the  relinquishment  of  a  part  of  their 
profits  in  the  adventure  of  the  Hiram,  for  the 
benefit  of  the  parties  concerned  in  the  Eliza- 
beth. 

7.  That,  considering  the  appellants  as  the 
agents  or  factors  of  the  respondents  and  Archer 
&  M'Conehey,  yet,  when  the  remittances  were 
made  to  them  by  M'Conehey,  there  was  a  gen- 
eral *balance  of  accounts  due  to  the  [*482 
appellants  from  Archer  &  M'Conehey  exceed- 
ing the  whole  amount  of  those  remittances,  and 
yet  unsatisfied  ;  and  that  they  are  entitled  to 
retain  the  funds  remitted  to  them,  in  part  pay- 
ment of  that  balance. 

8.  That  laying  out  of  view  the  fact  of  part- 
nership, M'Conehey  was  the  agent  of  all  the 
parties  concerned  in  the  adventure  of  the  Eliza- 
beth, and,  as  such  agent  and  a  part  owner,  he 
had  the  absolute  disposal  thereof  ;  and  that  the 
respondents  are  bound  by  his  appropriation 
thereof  to  the  payment  of  a  bona  Jide  debt  due 
from  himself  and   Archer  &   M'Conehey    to 
the  appellants  ;  and  if  they  have  been  wronged, 
they  must  seek  for  redress  against  him.     The 
property  in  controversy  must  be  lost  by  one 
party  or  the  other,  and  there  can  be  no  reason 
why  the  appellants,  who  have  had  the  good 
fortune  to  receive  it,  should  be  deprived  there- 
of, rather  than  the  respondents,  who  retained 
M'Conehey  as  their  agent. 

9.  That  the  remittances  were  principally  in 
bills  of  exchange,  which  are  to  be  considered 
as  cash  payments,  and  the  appellants,  conse- 
quent!}', no  more  liable,  as  far  as  respects  those 
bills,  than  they  jwould  have  been  had  M'Cone- 
hey paid  them  the  amount  of  their  demand  in 
money. 

In  support   of  the  decree,   the  respondents 
stated  that  they  should  insist  : 

1.  That  they  were  the  owners  of  the  fourth 
of  the  Elizabeth  and  cargo,  and  had   paid  for 
tlu-  fourth  of  the  cargo,  and  also  had  paid  for 
the  insurance  of  the  vessel  and  cargo. 

2.  That  the  appellants  were  informed,  at  the 
time  of  the  shipment  of  the  said  cargo,  of  the 
interest  of  the  respondents  therein. 

3.  That  the  appellants  were  informed  of  the 
interest  of  the  respondents  in  the  cargo  after 
the  shipment,  and  before  anvof  the  bills  of  ex- 
change were  paid  or  payable,  and  before  the 
Miid  coffee  was  sold  and  paid  for. 
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4.  That  the  cargo  at  Laguira  was  purchased 
with  the  proceeds  of  the  cargo  shipped  at  New 
York,  and  with  no  other  funds. 

5.  That  the  whole  of  the  homeward  cargo 
was  received  by  the  appellants,  for  the  benefit 
of  those  to  whom  it  belonged,  in  coffee,  money, 
and  bills  of  exchange. 

6.  That  the  bill  of  lading  signed  by  M'Cone- 
hey  is  void,  and  if  not  void,  cannot  affect  the 
interest  of  the  respondents. 

7.  That  the  respondents  are  entitled  to  one 
fourth  at  least  of  all  the  property  received  by 
the  appellants,  and  being  a  part  of  the  pro- 
ceeds of  the  outward  or  homeward  cargo  of  the 
Elizabeth. 

483*]  *8.  That  the  principles  assumed  by 
the  appellants  in  vindication  of  their  conduct, 
in  retaining  the  whole  of  the  said  property  for 
alleged  claims  against  Archer  <fe  M'Conehey, 
and  M'Conehey  alone,  are  either  inadmissible  or 
inapplicable  to  a  case  circumstanced  like  the 
one  before  the  court, 

Mr.  Hoffman,  for  the  appellants.  The  com- 
mon and  well-known  principles  of  the  law  of 
partnership,  and  of  the  law  as  to  the  duties  and 
responsibilities  of  agents,  are  applicable  to  this 
case.  The  respondents  were  jointly  interested 
in  the  advances  and  purchases  for  the  outward 
cargo,  and  were  to  share  in  the  profits  of  the 
adventure.  They  were  so  jointly  interested  at 
the  commencement  of  the  enterprise.  This  is 
a  controlling  fact,  and  must  be  decisive  in  the 
cause.  This  was  a  limited  partnership,  as  it 
regarded  the  specific  purpose  or  enterprise, 
but  general,  quoad  that  adventure  or  voyage. 
The  equity  of  the  bill  is  placed  by  the  respond- 
ents, on  its  being  a  joint  adventure.  The  tes- 
timony of  Archer  is  conclusive  as  to  the  fact 
that  the  property  was  sent  to  Laguira  as  a  joint 
or  partnership  interest.  Suppose  the  wines 
and  brandy  purchased  with  the  money  of  the 
respondents  had  found  a  losing  market,  and 
the  goods  of  the  appellants  had  sold  at  a  profit, 
on  the  principle  of  the  Chancellor's  decree,  not 
only  the  advances  of  the  appellants,  but  a  pro- 
portion of  the  profits,  would  be  given  to  the  re- 
spondents. This  is  not  a  case  where  each  party 
contributes  his  aliquot  part  to  an  adventure. 
The  appellants  made  advances  for  the  pur- 
chase of  the  whole  cargo,  not  knowing  that  the 
respondents  had  any  share  in  it.  The  fund 
has  been  benefited  by  these  advances.  Sup- 
pose, then,  there  was  not  a  strictly  legal  part- 
nership, will  a  court  of  equity  take  this  fund 
out  of  the  hands  of  the  appellants,  where  it  has 
been  placed  by  an  authorized  agent  for  their 
security  ?  The  appellants  and  respondents  may 
be  considered  as  both  bona  fide  creditors  of 
Archer  &  M'Conehey,  and  their  equity  being 
equal,  the  party  having  the  legal  right  is  to  be 
preferred.  Where  one  bona  fide  creditor  is  in 
possession,  a  court  of  equity  will  not  take  the 
property  from  him  and  give  it  to  another  credit- 
or. There  can  be  no  apportionment  in  this 
case.  The  whole  property  was  pledged  to  the 
appellants  by  the  agent  or  partner  of  the  re- 
spondents, or  none.  If  the  respondents  have 
the  legal  right,  let  them  seek  their  legal  rem- 
edy. A  court  of  equity  will  not  interfere 
484*]  *Again,  there  is  no  allegation  in  the 
bill  that  any  notice  was  given  to  the  appellants 
that  the  respondents  were  interested  until  after 
the  bills  of  exchange  and  coffee  had  been  re- 
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ceived  by  the  appellants.  The  bill  must  set 
forth  with  precision  the  matter  on  which 
the  equity  of  the  claim  is  founded.  This  is  a 
technical  and  unanswerable  objection.  The 
complainants  must  be  confined  to  the  case  as 
stated  in  their  own  bill.  A  person  receiving 
property,  or  papers,  bona  fide,  without  notice 
of  the  interest  of  a  third  person,  is  not  to  be 
disturbed  in  his  possession  of  that  property. 
The  appellants  were  regular  commission  mer- 
chants, and  it  is  not  credible  that  they  would 
have  made  advances  to  the  amount  "of  f  12,- 
000,  without  an  adequate  commission  or 
profit. 

Again,  M'Conehey  had  a  right  to  sell  the 
cargo  at  Norfolk,  and  having  sold  it,  he  remit- 
ted to  the  appellants,  for  a  part  of  the  proceeds, 
bills  of  exchange  payable  to  himself,  and  in- 
dorsed by  him  to  the  appellants,  to  pay  them 
for  the  debts  due  to  them  from  Archer  & 
M'Conehey.  The  appellants  were  then  bona 
fide  holders  of  these  bills,  for  a  valuable  con- 
sideration, and  without  notice  of  the  interest 
of  the  respondents.  Shall  a  third  person  be- 
hind the  curtain,  and  who  has  his  legal  remedy 
against  M'Conehey,  now  step  forward,  and 
prevail  against  the  holders  of  these  bills  in 
equity  ?  Such  a  decision  would  be  against 
the  established  principles  relative  to  negotiable 
paper. 

Messrs.  Baldwin  and  Riggs,  contra.  By  the 
testimony  of  Archer,  as  well  as  that  of  M'Cone- 
hey,  it  is  clearly  proved  that  the  respondents 
purchased,  with  their  own  money,  one  fourth 
of  the  cargo  put  on  board  the  Elizabeth  ;  and 
it  appears  from  the  same  testimony  that  the 
appellants,  or,  at  least,  one  of  them,  had  no- 
tice of  the  fact  at  the  time  the  shipment  was 
made.  The  bill  states  that  "on  the  10th  of 
February,  1807,  and  often  before  and  after, 
by  writing  and  verbally,  the  respondents  in- 
formed the  appellants  of  their  interest,"  &c. 
The  answer  denied  the  knowledge  of  the  fact 
prior  to  receiving  the  bills,  and  the  replication 
put  that  fact  in  issue.  The  respondents  may, 
therefore,  avail  themselves  of  the  facts  in  proof 
on  that  subject. 

It  is  a  rule  of  the  Court  of  Chancery  that 
the  cause  is  put  at  issue  by  a  general  replica- 
tion. (Rules  of  Chanc.,  31,  Mitf.  PI.,  255; 
Cooper's  Eq.  PI.,  330.)  The  fact,  therefore, 
as  to  the  time  of  the  notice  is  put  in  issue,  and 
must  be  determined  by  the  proofs.  It  was  not 
necessary  that  the  bill  should  charge  a  notice. 
The  appellants,  in  their  answer,  set  up  the 
want  of  notice  as  *essential  to  make  [*485 
out  their  title  to  the  bills  of  exchange.  Their 
defense  rests  on  the  fact  of  a  purchase  made 
without  notice.  But  there  is  a  sufficient  aver- 
ment in  the  bill  of  a  notice  ;  the  respondents 
would  not,  even  by  the  strict  rule  of  pleading, 
at  law,  be  obliged  to  show  the  exact  day.  The 
general  allegation  was  sufficient.  In  James  v. 
M'Kernon,  6  Johns.  Rep.,  543,  the  fraud  was 
not  put  in  issue,  but  merely  the  execution  of 
the  contract.  Here  the  appellants  aver,  and 
are  bound  to  prove,  a  want  of  notice,  and  the 
fact  was  put  in  issue  ;  and  by  their  cross  in- 
terrogatories they  did  go  inlo  the  proof  of 
want  of  notice. 

It  is  said  that  the  remedy  of  the  respondents 
is  at  law.  But  one  partner  cannot  sue  his  co- 
partner at  law  until  a  settlement  of  accounts 
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and  a  balance  struck  between  them.  All  mat- 
ters of  account  are  properly  cognizable  in  a 
court  of  equity.  Besides,  there  is  an  allega- 
tion of  fraud  in  the  bill,  and  that  is  a  proper 
subject  for  the  cognizance  of  a  court  of  equity. 

H>>lrne$  v.  The  United  Insurance  Company,  2 
Johns.  Cas.,  329,  is  a  strong  case  in  point,  to 
show  that  there  was  no  partnership  between 
the  respondent  and  Archer  &  M'Conehey. 
There  must  be  an  agreement  between  the  par- 
ties to  constitute  a  partnership.  There  was  no 
agreement  in  this  case,  even  to  make  a  joint 
purchase.  In  fact,  the  parties  purchased 
separately.  Persons  may  be  joint  owners 
without  being  partners.  One  partner  cannot 
apply  the  partnership  funds,  or  use  the  part 
nership  name,  for  his  private  debts.  (2  Caines" 
Rep.,  246  ;  1  Johns.  Gas.,  171  ;  4  Johns.  Rep., 
2.-)l  :  7  East,  210  ;  1  East,  48.) 

M'Conehey,  as  the  agent  of  the  respondents, 
could  not  bind  them  beyond  the  scope  of  his 
agency.     The  attempts  by  M'Conehey  to  make 
use  of  the  property  of  the  respondents  to  pay 
his  own  debt  was  a  fraud  ;  and  it  was  also  a 
fraud   in   the  appellants,   after  notice  of  its 
being  the  property  of  the  respondents,  to  ap- 
ply to  that  purpose.     The  bills  of  exchange 
were  not  received  by  the  appellants,    in  the 
course  of  trade,  for  merchandise  sold  ;  nor  did 
they  make  any  advances  on  the  credit  of  those 
bills.     M'Conehey  was  the  agent,  supercargo, 
or  factor  of  the  respondents,  in  respect  to  the 
cargo,  and  the  appellants  dealt  with   him  in 
that  character.     As  it  respected  that  property, 
he  was  not  a  merchant  ;  and  being  a  factor  he  ! 
had  no  authority  to  pledge  the  property  of  his  \ 
principal  for  his  own  debt.     (5  Ves.,  Jr.,21.)| 
As  long  as  the  property  is  in  specie,  whether  ! 
in  the  form  of  bills  of  exchange,   promissory  ! 
notes,  or  in  any  other  shape,  so  that  it  can  be  j 
486*]  identified,  *the  principal  has  a  right  to  j 
pursue  it  in  the  hands  of  others.     The  owner's  | 
claim  must  prevail  against  creditors.  (2  Vern.,  ! 
638;   1  Atk.,    232,    234;   2  Atk.,  623;   5  Term  ' 
Rep..  226,  227  ;  Str.,  1178  ;  Term  Rep.,  606  ;  1  j 
P.   Wms.,   314  ;  3  P.  Wms.,  185-187  ;    1  Atk., 
185;   Amb.,   297;  Salk..   160;  3    Term;Rep.,j 
7.37,  760.) 

Again,  if  the  appellants  had  issued  an  exe- 
cution for  the  amount  of   their  debt  against  ; 
Archer  &  M'Conehey,  on  the  principle  of  a  j 
copartnership  existing  between  them  and  the  j 
respondents,    the  surplus  only  belonging    to  ; 
Archer  &  M'Conehey,  after  a  settlement  of  the  ! 
partnership  accounts,  could  be  taken   on  the 
execution,  to  pay  the  separate  debt  of  one  of  ! 
the  partners.     This  is  the  rule  in  chancery  (4  ; 
Ves.,  398),  and   it   has   been   recognized  and 
adopted   by  the   Supreme   Court.     (2  Johns. 
Rep.,  280.) 

Mr.    T.   A.    Kitiinel,  in  reply,   said  that  the  • 
complainant  must  always  stand  on  the  equity 
of  his  own  bill.     There  is  no  allegation  in  the 
bill  of  a  notice  of  the  respondents'  interest,  at  ; 
the  time  of  the  shipment.  The  replication  put 
in  issue  nothing  but  the   facts  alleged  in  the 
bill,  and  denied  or  avoided  by  (he  answer.     It 
is  true  where  a  day  is  alleged  under  a  rltMirst,  < 
it  may  be  proved  to  be   any   other   time,  pro- 
vided it  is  not  inconsistent  with  the  equity  of 
the  bill. 

If  the  respondents  were  partners,  the  fact  of 
notice  was  immaterial.  Notice  after  the  ship- 
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meiit  could  avail  nothing  ;  but  the  fact  of  no- 

;  tice  was  not  put  in  issue  :  the  proof  ought  not, 

I  therefore,  to  be  considered. 

The  respondents,  though  they  had  docu- 
mentary evidence  of  the  value  of  the  outward 

|  cargo,  have  not  produced  it,  but  have  left  the 
court  to  grope  in  ignorance  on  the  subject. 

I  The  appellants  have  not  been  paid  the  amount 
of  their  advances  for  the  purchase  of  the 
cargo  ;  there  will  be  at  least  one  hundred  dol- 
lars due  to  them,  after  deducting  all  they  have 
received  from  Archer  &  M'Conehey. 

The  partnership  between  Archer  &  M'Cone- 
hey and  the  respondents  commenced  with  the 
purchase  of  the  cargo.  The  purchases  were 
made  in  gross  by  Archer  £  M'Conehey.  It 
was  sent  undivided  to  Laguira,  and"  sold 
together  on  joint  account,  and  the  parties  were 
jointly  to  share  to  profit  or  loss.  This  case  is 
different  from  that  of  Saville  v.  Robertson  et  al., 
4  Term  Rep.,  720;  there  each  party  bought 
his  own  particular  stock,  and,  afterwards,  they 
made  a  joint  adventure  of  the  whole.  The 
copper  for  sheathing  was  admitted  to  be  a  joint 
concern  of  all  the  parties  ;  and  had  all  the  prop- 
erty been  purchased  in  the  same  manner,  all 
the  parties  would  have  been  liable  as  partners. 
Could  not  the  persons  of  whom  the  outward 
cargo  was  purchased  have  maintained  an  action 
*against  the  respondents  and  Archer  £  [*487 
M'Conehey  for  the  amount?  Here  was  a  com- 
munity of  goods,  without  marks  or  distinction, 
and  a  community  of  the  profit  and  loss,  which 
constitutes  a  partnership.  If  a  partner  or 
joint  owner  acts  as  a  supercargo  or  agent,  he 
does  not  thereby  lose  his  character  as  owner. 
He  still  retains  his  right  to  a  share  in  the 
profits, with  an  additional  compensation  for  his 
extra  trouble.  His  acts,  therefore,  as  regards 
third  persons,  are  to  be  considered  as  those  of  a 
partner,  and  as  such  must  bind  his  copartners. 
The  return  cargo  when  it  arrived  at  Norfolk 
was  still  undivided.  It  was  sold  by  M'Conehey 
and  converted  into  money,  with  which  bills  ol 
exchange  were  purchased  and  sent  to  the  ap- 
pellants expressly  to  pay  them  the  amount  they 
had  advanced.  It  is  absurd  to  suppose  that 
the  original  owner,  in  such  a  case,  could  pro- 
cure his  coffee,  after  it  had  been  converted  into 
money.  M'Conehey,  in  his  answers,  as  a  wit- 
ness, has  given  three  different  accounts  of  the 
object  of  the  remittance,  but  his  letters  clearly 
show  that  they  were  not  remitted  for  the  bene- 
fit of  all  concerned,  but  specifically  to  pay  the 
appellants.  It  was  remitted  to  pay  a  just  debt. 
This  is  not  a  struggle  between  creditors,  but 
between  a  creditor  and  a  debtor.  If  the  re- 
spondents are  partners,  then  the  whole  debts 
of  the  concern  must  be  paid  before  they  can 
claim  their  proportion  of  the  proceeds.  Ad- 
mitting even  that  the  appellants  had  received 
the  bills  as  agents  for  the  concern,  they  would 
have  a  lien  upon  them,  and  might  retain  them 
until  their  accounts  with  the  concern  were 
settled  and  paid.  The  respondents  have  a 
remedy  at  law  They  minht  maintain  an  action 
for  money  had  and  received  for  their  use,  if 
their  demand  be  just.  If  it  was  a  partnership 
transaction,  then  Archer  and  M'Conehey  and 
(rrinnell  ought  to  have  been  made  parties. 

The  allegation  of  fraud  in  this  case,  is  the 
same  as  in  a  common  action  of  /w/w/wV  at 
law. 
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YATES,  /.,  not  having  heard  the  argument 
of  the  cause,  gave  no  opinion. 

VAN  NESS,  «/.,  was  of  opinion  that  the  de- 
cree of  the  Court  of  Chancery  ought  to  be 
affirmed,  and  gave  his  reasons. 

THOMPSON,  J.  The  rights  of  the  parties  in 
this  case  have  been  considered  as  depending 
488*]  principally  upon  the  question  of  *part- 
nership  between  Kirnberley  &  Brace  and 
Archer  &  M'Conehey.  The  appellants  cannot, 
either  on  principles  of  law  or  equity,  resist 
the  decree  against  them,  without  establishing 
such  partnership.  It  cannot,  in  my  opinion, 
with  any  plausibility,  be  contended  that  the 
respondents  and  Archer  &  M'Conehey  were,  as 
between  themselves,  partners  in  the  purchase 
of  the  outward  cargo  of  the  Elizabeth.  For  a 
partnership  is  a  voluntary  contract  between 
two  or  more  persons,  for  joining  together  their 
money,  goods,  or  labor,  <fcc. ,  upon  some  agree- 
ment respecting  them.  It  is  therefore  a  re- 
lation between  parties  created  by  contract,  and 
as  it  respects  their  relative  rights  among  them- 
selves, must  depend  upon  the  terms  of  such 
contract.  There  is  in  this  case  not  only  the 
want  of  any  positive  proof  of  such  agreement, 
but  the  door  is  shut  against  every  presumption 
of  its  existence,  by  direct  proof  to  the  con- 
trary. Archer  &  M'Conehey  both  testify  that 
Kimberly  &  Brace  were  owners  of  one  fourth 
part  of  the  cargo  separately  and  distinctly 
from  the  other  three  fourths  owned  by  them- 
selves. Whatever  concern,  if  any,  they  had 
in  the  purchase,  was  in  the  character  of  agents. 
The  payment  for  the,  one  fourth  was  made  by 
Kimberly  &  Brace  on  their  own  separate 
account.  In  addition  to  which,  it  is  also  proved 
that  Kimberly  refused  to  purchase,  or  become 
responsible  for  any  part  of  Archer  &  M'Cone- 
hey's  proportion.  Such  a  concern,  in  no  re- 
spect whatever,  partakes  of  the  nature  of  a 
partnership.  Each  house  was  to  purchase  and 
put  on  board  the  Elizabeth  its  aliquot  part, 
without  the  concern  or  responsibility  of  the 
other.  Suppose  one  or  more  of  the  pipes  of 
brandy  purcuased  by  Kimberly  &  Brace  had 
sprung  a  leak  or  been  lost,  in  the  transporta- 
tion from  the  storehouse  to  the  schooner,  no 
part  of  the  loss  would  have  fallen  upon  Archer 
&  M'Conehey.  There  was,  at  all  events,  no 
joint  risk,  until  the  goods  were  on  board  the 
schooner.  The  language  of  Lord  Kenyon,  in 
the  case  of  Slieriff  v.  Wilkes.  1  East,  51,  may 
with  peculiar  force  be  applied  here  :  "  That 
it  is  hard  enough  for  one  partner,  in  any  case, 
to  be  able  to  bind  another  without  his  knowl- 
edge and  consent,  but  it  would  be  carrying  the 
liability  of  partners  for  each  other's  acts  to  a 
most  unjust,"  and,  I  would  add,  alarming  ex- 
tent, to  consider  transactions  like  this  as  creat- 
ing a  partnership. 

This  case  is  very  analogous  to  that  of  Snville 
v.  Robertson  et  al.,  4  Term  Rep.,  720,  where 
several  persons,  who  had  no  general  partner- 
ship, nor  any  connection  with  each  other  in 
trade,  formed  an  adventure  to  the  East  Indies, 
481)*]  each  one  to  bring  in  his  *own  share  ; 
and  it  was  held  not  to  be  a  partnership  as  to  the 
purchase  of  the  goods  so  brought  into  the  ad- 
venture. It  was  likened  to  the  case  of  several 
persons  agreeing  to  enter  into  partnership,  each 
bringing  in  a  stipulated  sum  of  money,  and 
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each  borrowing  his  proportion  of  different 
persons,  in  which  case  it  would  be  impossible 
to  say  that  the  persons  advancing  the  money 
could  maintain  actions  against  all  the  partners 
for  the  several  proportions  lent  to  each. 

It  may,  however,  be  necessary  to  inquire, 
whether  Kimberly  &  Brace  have  so  conducted 
themselves  as  to  become  responsible  to  the  ap- 
pellants for  the  part  of  the  cargo  furnished  by 
Archer  &  M'Conehey.  For  if  not,  I  am  not 
aware  of  any  principles  of  law. or  equity  that 
will  authorize  them  to  apply  the  property  of 
Kimberly  &  Brace  to  the  payment  of  their  de- 
mand against  Archer  &  M'Conehey.  It  is, 
unquestionably,  a  settled  rule  of  law,  that 
although  with  respect  to  each  other  persons 
may  so  limit  their  engagement,  as  not  to  be 
regarded  in  law  as  partners,  yet,  as  to  their 
transactions  with  the  rest  of  the  world,  they 
may  be  liable  to  be  charged  as  such,  if  they 
have  permitted  such  other  persons  to  use  their 
credit,  or  hold  them  out  to  the  world  as  jointly 
liable  ;  otherwise  great  frauds  and  imposition's 
might  be  practiced.  This  rule  of  law,  however, 
is  for  the  protection  and  security  of  those  who 
are  ignorant  of  the  true  relation  in  which  per- 
sons with  whom  they  deal  may  stand  to  others, 
more  or  less  concerned  with  them.  For  where 
a  partnership  is  a  limited  one,  and  confined  to 
a  particular  business  or  transaction,  and  per- 
sons who  deal  with  it  know  it  to  be  such,  the 
partnership  is  not  bound  beyond  the  terms  of 
it  by  the  act  of  one  partner  in  relation  to  his 
own  private  concerns.  This  principle  has  been 
recognized  by  the  Supreme  Court,  in  a  variety 
of  cases,  and  is  undoubtedly  the  settled  rule  of 
law.  (2  Johns.  Rep.,  300  ;  4  Johns.  Rep.,  251.) 
In  this  view  of  the  case,  it  becomes  a  fit  sub- 
ject of  inquiry,  how  far  the  appellants  were 
apprised  of  the  concern  which  Kimberly  & 
Brace  had  with  Archer  &  M'Conehey  in  this 
adventure. 

But  here  an  objection  is  raised,  in  limine,  to 
the  admissibility  of  any  evidence  on  this  sub- 
ject, because  it  is  not  alleged  in  the  respond- 
ents' bill  in  chancery.  It  would,  I  think,  be  a 
sufficient  answer,  that  no  objection  to  this  tes- 
timony was  made  in  the  court  below.  Both 
parties  have  examined  witnesses  to  that  point. 
But  independent  of  this  consideration,  no  alle- 
gation of  notice  was  necessary  in  the  bill.  The 
bill  alleges  that  the  respondents  were  separately 
interested  in,  and  owners  of,  one  fourth  part 
of  the  adventure  or  cargo.  This  the  appellants 
*deny,  and  insist  that  it  was  a  partner-  [*4OO 
ship  concern  with  Archer  &  M'Conehey  ;  but 
allege  that  they  did  not  know  that  any  person 
besides  Archer  &  M'Conehey  had  any  interest 
in  the  adventure.  This  is  matter,  then,  set  up 
in  the  answer ;  and  the  truth  or  falsity  of  it 
may  be  inquired  into,  as  matter  of  fact,  pre- 
cisely within  the  rule  laid  down  by  Mr.  Jmtict 
Spencer,  in  the  case  of  James  v  .  M'Kernon,  6 
Johns.  Rep.,  559.  He  says  it  makes  no  differ- 
ence whether  a  defendant  has,  by  way  of  avoid- 
ance, set  up  a  distinct  and  independent  fact,  or 
merely  denied  the  matter  in  the  bill.  If  the 
existence  and  verity  of  the  fact,  thus  set  up  by 
the  defendant,  be  controverted,  the  defendant 
must  prove  it,  and  the  complainant  may  ex- 
amine witnesses  to  disprove  it.  But  the  fact 
being  made  out  by  the  defendant,  the  complain- 
ant could  not  impeach  it  on  the  ground  of 
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fraud,  if  not  charged  in  his  bill.  If  the  proof 
us  to  the  notice  was  admissible,  the  fact  appears 
to  be  established  by  Archer  &  M'Conehey. 

Archer  says  the  respondents  were  interested 
in  and  owners  of  one  fourth  part  of  the  out- 
ward and  return  cargo,  and  of  the  proceeds 
and  avails  thereof,  separately  and  distinctly 
f  roin  Archer  &  M'Conehey  :  and  at  the  time  of 
the  shipment  to  Laguira  he  informed  Russell 
that  the  respondents  were  interested  in  one 
fourth  part  of  the  schooner  and  cargo;  and  he 
thinks  it  was  known  to  Post,  but  is  not  certain 
on  that  point.  M'Conehey  says  the  respond- 
ents were  separately  interested  in  and  owners 
of  one  fourth  of  the  vessel  and  cargo  ;  and 
that  when  he  was  about  purchasing  the  cargo, 
for  the  schooner,  in  New  York,  he  informed 
the  appellants  that  they  were,  or  were  to  be, 
so  interested.  The  credit  of  these  witnesses 
has  been  examined  into  and  fully  established. 
It  must,  therefore,  be  considered  as  proved 
that  the  appellants  knew,  at  the  time  of  the 
shipment,  of  the  interest  of  the  respondents  in 
the  adventure ;  and  if  they  are  chargeable 
with  knowledge  of  the  special  and  limited 
nature  of  the  respondents'  interest  and  concern, 
there  can  be  no  possible  grounds,  according  to 
the  doctrine  contained  in  the  cases  already 
cited,  upon  which  the  respondents  can  be 
made  liable  for  the  advances  to  Archer  & 
M'Conehey,  to  purchase  their  proportion  of 
the  cargo.* 

The  conduct  of  the  appellants  throughout 
shows  that  they  did  not  consider  Kimberly  & 
Brace  responsible  to  them.  If  there  was  a 
partnership  between  Archer  &  M'Conehey  and 
the  respondents,  in  any  part  of  this  adventure, 
it  was  in  the  outward  cargo  only  ;  and  that 
partnership  commencing  with  the  shipment  on 
491*]  *board  the  Elizabeth.  And  I  am  in- 
clined to  think  that  thus  far  they  are  to  be  con- 
sidered partners.  They  thus  became  jointly 
interested  in  the  cargo,  in  proportion  to  their 
respective  share.  A  loss  of  any  part  of  it,  dur- 
ing the  voyage,  must  have  been  borne  by  them 
at  the  same  rate,  and  they  were  jointly  inter- 
ested, in  the  like  proportion,  in  the  profit  or 
loss  on  the  sales  at  Laguira.  This  view  of  the 
subject  reconciles  what  might  otherwise  appear 
to  be  an  inconsistency  in  the  testimony  of 
Archer,  who,  though  he  swears  that  the  inter- 
est of  the  respondents  in  the  proceeds  and 
avails  of  the  cargo  was  separate  and  distinct 
from  that  of  Archer  &  M'Conehey,  yet  that 
the  cargo  was  sent  to  Laguira  as  partnership 
property,  iu  which  the  parties  had  an  undi- 
vided interest,  as  to  profit  and  loss,  according 
to  their  respective  proportions  of  interest, 
before  mentioned.  But  this  partnership  did 
not  extend  to  the  return  cargo.  A  partnership 
being  matter  of  contract  between  parties,  they 
may  limit  and  modify  it  at  pleasure.  There  is, 
therefore,  no  incongruity  in  admitting  a  part- 
nership in  the  outward  cargo,  and  not  in  the 
return  cargo,  if  such  was  the  agreement  of  the 
parties,  or  the  necessary  inference  of  law,  from 
the  facts  proved.  It  is  true  that  the  proceeds 
of  the  outward  cargo  was  to  be  invested  in  a 
return  cargo.  But  there  was  no  agreement  to 
share  in  profit  or  loss  on  the  return  cargo,  nor 
any  provision  for  a  joint  sale  on  its  arrival  in 
New  York.  It  is,  necessarily,  therefore,  to  be 
inferred  that  each  party  was  to  take  his  share 
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of  the  coffee,  and  dispose  of  it  at  pleasure, 
without,  any  community  of  interest  as  to  profit 
or  loss.  Here,  then,  was  the  want  of  one  of 
the  most  essential  requisites  of  a  partnership. 
For  a  joint  concern  in  the  future  sale  is  neces- 
sary to  constitute  a  partnership,  otherwise  there 
is  no  communion  of  profit  and  loss.  This  was 
the  principle  which  governed  the  decision  in 
the  case  of  Coope  et  al.  v  Eyre  et  al.,  1  H.  Bl., 
48.  The  same  doctrine  was  recognized  and 
sanctioned  by  the  Supreme  Court  in  the  case 
of  Hobnea  v.  TheUnited  Jos.  Co.,  2  Johns  Cas.,  ' 
331.  With  respect  to  the  return  cargo,  the 
rights  and  interests  of  the  respondents,  and 
Archer  &  M'Conehey,  are  to  be  viewed  pre- 
cisely in  the  same  light  as  if  they  had  sent  out 
cash  to  Laguira,  to  be  invested  in  a  cargo  of 
coffee,  to  be  divided  between  them  on  its  arrival 
in  New  York.  If  this  be  the  true  character  of 
this  transaction,  as  I  am  persuaded  it  is,  there 
is  no  ground,  in  my  opinion,  for  the  claim  set 
up  on  the  part  of  the  appellants.  But  admit- 
ting a  partnership  to  have  commenced  with  the 
*shipment  of  the  outward  cargo,  and  [*4-J)2 
continued  throughout  the  adventure,  it  would 
give  no  legal  right  to  the  appellants  to  apply  the 
respondents'  proportion  to  the  payment  of  the 
separate  debts  of  Archer  &  M'Conehey,  con- 
tracted before  the  commencement  of  the  part- 
nership. 

The  law  is  well  settled,  that  if  a  person  takes 
a  partnership  security  from  one  of  the  partners 
for  what  is  known  at  the  time  to  be  the  par- 
ticular debt  of  the  partner  who  gives  such 
security,  the  corpartner  is  not  holden.  This 
was  the  rule  laid  down  by  the  Supreme  Court, 
in  the  case  of  Livingston  V.  Rooxecelt,  4  Johns. 
Rep. ,  271,  and  is  in  conformity  to  numerous 
adjudged  cases  there  referred  to,  both  in  the 
equity  and  common  law  courts  in  England. 
The  knowledge  in  the  creditor  that  the  part- 
nership name  is  given  for  the  individual  debt 
of  one  partner,  renders  the  transaction,  in 
judgment  of  law,  fraudulent  and  void.  And 
this  rule  is  not  confined  to  securities  given, 
but  extends  to  payments  actually  made.  Lord 
Ellenborough,  in  the  case  of  Sica/t  v.  Steele,  7 
East,  213.  says  that  if  a  creditor  of  one  of  the 
partners  collude  with  him,  to  take  payment  or 
security  for  his  individual  debt  out  of  the 
partnership  funds,  knowing,  at  the  same  time, 
that  it  is  without  the  consent  of  the  other  part- 
ner, it  is  fraudulent  and  void.  So  in  the  case 
of  Field  et  al.  in  the  Court  of  Exchequer,  in 
England  (4  Ves.,  Jr..  396),  it  was  held  that  a 
separate  creditor  of  a  partner  has  no  right 
against  the  joint  property  of  the  partnership 
any  further  than  the  separate  interest  of  that 
partner. 

To  apply  those  principles  to  the  case  before 
us.  The  demand  of  the  appellant  was  against 
Archer  &  M'Conehey  alone.  Kimberly  & 
Brace  were  clearly  interested  in  the  return 
cargo,  and  that  fact  was  known  to  the  appel- 
lants. With  this  knowledge,  the  funds  of  the 
partnership  came  into  their  hands  ;  and  before 
the  payment  of  the  bills,  which  constituted 
the  funds,  they  admit  the  respondents  gave 
them  notice  of  their  interest,  and  demanded  of 
them  their  proportion  of  the  proceeds  of  the 
return  cargo.  Under  these  circumstances,  the 
application  of  these  funds  to  the  payment  of 
tin*  demands  of  the  appellants  against  Archer 
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&  M'Conehey  was  unauthorized  in  law.  The 
receipt  of  the  bills  was  not  itself  a  payment, 
nor  could  it  in  any  way  affect  the  appellants' 
remedy  against  Archer  <fe  M'Conehey.  These 
bills  not  having  been  paid,  nor  any  release  or 
discharge  given  to  the  respondents,  it  was  noth- 
ing more  than  a  pledge,  as  a  security  for  the 
demand,  and  which  was  in  no  way  binding 
493*]  upon  *the  respondents.  One  of  several 
partners  cannot  pledge  the  partnership  fund 
for  his  individual  debt  so  as  to  bind  his  co- 
partners. But  the  appellants  have  not  even 
this  pretext  as  a  shield,  for  M'Conehey  says 
the  remittance  was  made  for  the  benefit  of  the 
whole  concern,  and  denies  altogether  any  in- 
tention of  applying  the  respondents'  proportion 
to  the  re-imbursement  or  payment  of  the  appel- 
lants, but  meant  only  to  deposit  the  whole  with 
them,  until  he  himself  .should  come  and  make 
the  necessary  arrangements  respecting  the  ap- 
plication of  the  three  fourths  belonging  to  him 
and  Archer.  The  omission  to  mention  any- 
thing in  his  letters  on  this  subject,  affords  no 
inference  against  him.  All  the  letters  respect- 
ing the  bills  were  written  within  the  space  of 
twenty  days.  None  of  the  bills  were  payable 
under  ninety  days  after  sight,  and  he  probably 
expected  to  be  in  New  York  before  they  fell 
due.  Besides,  he  was  writing  to  persons  whom 
he  had  previously  informed  of  the  interest  of 
the  respondents  in  this  ad  venture,  and  it  would 
have  been  superfluous  again  to  repeat  it. 

It  was  suggested,  though  not  much  pressed 
on  the  argument,  that  the  respondents'  remedy, 
if  any  they  had,  was  complete  at  law,  and, 
therefore,  not  proper  for  a  court  of  chancery. 
It  by  no  means  follows,  even  admitting  the 
remedy  complete  at  law,  that  the  Court  of 
Chancery  has  not  also  jurisdiction.  It  cannot 
be  denied,  at  this  day,  but  that  there  are  many 
subjects  upon  which  courts  of  law  and  equity 
have  concurrent  jurisdiction.  Matters  of  ac- 
count form  one  class  of  this  description  of 
cases,  with  respect  to  which  the  Court  of  Chan- 
cery has  a  very  broad  jurisdiction,  as  the  course 
of  proceeding  in  that  court  has  been  considered 
peculiarly  well  calculated  for  the  settlement  of 
accounts,  if  they  are  in  any  degree  long  and 
complicated.  This  objection  ought  not  to  be 
very  favorably  received  in  this  stage  of  the 
cause.  Pleas  to  the  jurisdiction  of  a  court,  be- 
ing rather  objections  of  form,  ought  to  be  in- 
terposed at  the  earliest  opportunity.  The 
party  ought  not  to  be  suffered  to  wade  through 
a  tedious  and  expensive  litigation,  and,  then, 
in  the  very  last  stage  of  the  cause,  an  objection 
to  be  made  to  the  jurisdiction  of  the  court, 
especially  where  the  subject  matter  of  the  con- 
troversy is  within  such  jurisdiction.  This  ques- 
tion was  discussed  and  examined  very  much 
at  large,  in  this  court,  in  the  case  of  Ludlow  v. 
Simond,  2  Caines'  Cases  in  Error,  1,  where  it 
will  be  found  that  the  principles  above  sug- 
gested are  recognized  and  supported  by  numer- 
ous authorities. 

In  whatever  light,  therefore,  the  subject  is 
viewed,  it  appears  to  me,  that  even  applying 
to  the  case  the  most  rigid  rules  of  law  applica^ 
494*]  ble  *to  partnership  transactions,  the 
respondents  are  entitled  to  recover  one  fourth 
part  of  the  proceeds  of  the  return  cargo.  This 
is  manifestly  consonant  to  the  real  justice  and 
equity  of  the  case.  That  one  fourth  part  both 
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of  the  outward  and  return  cargo  did,  in  fact, 
belong  to  the  respondents,  is  not  denied.  And 
it  is  sufficiently  proved  that  this  was  within 
the  knowledge  of  the  appellants.  No  false 
colors  were  held  out  to  them  to  procure  the 
advances  made  to  Archer  &  M'Conehey.  The 
advances  were  made  altogether  upon  the  credit 
of  Archer  &  M'Conehey,  whether  the  appel- 
lants knew  or  did  not  know  of  the  interest  of 
the  respondents  in  the  adventure.  If  the  ad- 
vances were  made,  under  a  promise  and  expec- 
tation of  being  re-imbursed  out  of  the  proceeds 
of  the  return  cargo,  and  under  an  ignorance  of 
the  respondents'  interest,  three  fourths  of  t he- 
whole  proceeds  is  all  they  could  have  looked 
to  for  a  re-imbursement,  according  to  the  ad- 
missions in  their  answer.  For  the3r  say  that 
the  advances  were  made  on  the  promise  of 
Archer  &  M'Conehey  that  the  return  cargo, 
being  the  avails  of  property  purchased  by 
means  of  (heir  advances,  should  be  deposited 
with  them.  This  could  only  extend  to  three 
fourths  of  the  return  cargo,  for  no  more  was 
purchased  by  means  of  their  advances.  The 
other  fourth  was  purchased  by  means  of  ad- 
vances made  by  Kimberly  &  Brace.  Giving 
the  appellants  three  fourths  will  put  them  pre- 
cisely in  the  same  situation  as  if  the  respond- 
ents had  had  no  concern  in  the  adventure,  for 
the  outward  cargo  would  then  have  been  one 
fourth  less  in  value.  The  appellants,  in  their 
answer,  do  not  pretend  that  their  advances  and 
responsibilities,  for  the  cargo  of  the  Eli/abeth, 
exceeded  $12,000,  and  their  own  witness 
(Grinnell)  swears  it  was  about  $11,000.  And 
they  admit  that  they  have  received  upwards  of 
$14,000.  Upon  their  own  showing,  therefore, 
they  have  been  more  than  re-imbursed  for 
their  advances.  The  adventure  of  the  Hiram, 
with  which  the  respondents  had  no  concern 
whatever,  ought  to  be  laid  out  of  view.  It 
would  be  extremely  unjust  to  throw  any  part 
of  that  loss  upon  Kimberly  &  Brace.  I  think, 
therefore,  the  equity  of  the  case  is  clearly  with 
the  respondents,  and  that  this  equity  is  sup- 
ported by  the  strict  and  technical  rules  of  law; 
and,  of  course,  that  the  decree  ought  to  be  af 
firmed. 

SPENCER,  J.  The  first  point  arising  in  this, 
case  is,  whether  Kimberly  &  Brace,  in  judg- 
ment of  law,  were  partners  with  Archer  & 
M'Conehey,  in  the  purchase  of  the  outward 
cargo  of  the  schooner  *Elizabeth.  If  [*49*> 
such  limited  partnership  existed,  the  decree 
pronounced  in  the  Court  of  Chancery  cannot 
be  supported.  The  basis  of  that  decree  is  that 
Kimberly  &  Brace  had  a  distinct  and  inde- 
pendent interest  in  one  fourth  of  the  outward 
cargo,  and  had  a  right  to  call  on  the  appellants, 
into  whose  hands  the  proceeds  of  the  return 
cargo  came,  to  account  with,  and  pay  to  them, 
the  one  fourth  part  of  those  proceeds.  If  this 
principle  was  incorrect,  and  if  the  respondents 
were  partners  in  the  outward  cargo,  and  joint 
ly  liable  with  Archer  &  M'Conehey  to  the  ap- 
pellants, for  the  advances  made  to  them,  then, 
so  far  from  having  any  equity  on  their  side  to 
call  out  of  the  appellants'  hands  the  monej"  re- 
ceived by  them  (assuming  it  at  present  to  be 
the  proceeds  of  the  outward  cargo),  they  would 
be  liable,  as  dormant  partners,  for  the  credit 
given  by  the  appellants  to  Archer  &  M'Conehey 
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[His  Honor  here  stated  the  pleadings  and 
evidence  in  the  cause.] 

These  are  the  material  facts  in  considering 
whether  the  respondents  and  Archer  &  M'Cone-  j 
hey  were  partners  in  the  adventure,  including  | 
the  purchase  of  the  cargo. 

It  is  a  principle  that  will  not  be  denied,  that  ! 
to  entitle  a  party  to  recover  money  of  another,  } 
he  must  have  a  superior  right  to  it.     It  is  not  j 
enougli  for  a  man  to  show  that  he  has  sus- 
stained  a  loss  ;  he  must  go  further,  and  estab-  i 
lish  a  paramount  right  to  the  money  he  claims.  | 
As  it  regards  the  appellants,  they  have  equal 
equity  with  the  respondents.     The  appellants  j 
have    advanced    their    money    to    Archer  &  | 
M'Conehey,  looking  to  the  return  cargo  of  the  , 
Elizabeth  to  be  refunded,  and,  in  my  opinion,  i 
they  have  a  right  to  keep  what  they  have  ac-  j 
quired  in  the  regular  course  of  business,  to  the 
full  extent  of  their  responsibilities  for,  and  ad- 
vances to  Archer  &  M'Conehey. 

Was  the  purchase  of  the  outward  cargo  a 
partnership  concern  between  the  respondents 
and  Archer  &  M'Conehey  ?  I  think  it  was, 
and  that  all  the  authorities  support  me  in  this 
opinion. 

A  partnership  is  denned  to  be  a  community 
of  interest  between  two  or  more,  and  a  sharing 
of  profit  and  loss.  Again,  it  is  denned  to  be  the 
voluntary  association  of  two  or  more  persons, 
in  sharing  the  profits  and  bearing  the  losses  of 
a  general  trade,  or  a  specific  adventure.  Wat- 
son (on  Part.,  40)  .says,  "  there  may  be  special 
partnerships,  which  are  formed  for  a  particu- 
lar concern  in  a  single  dealing  or  adventure. 
Thus,  two  merchants  may  join  in  sending  out 
a  cargo  of  goods  to  a  foreign  country  ;  as  to 
this  adventure  they  have  all  the  rights  and  are 
subject  to  all  the  liabilities  of  partners,  but 
4i>(>*]  *the  relationship  of  partners  ceases 
with  it,  and  at  no  time  extends  to  their  other 
concerns."  Again,  he  says,  "  if  several  either 
build  or  purchase  a  ship,  they  are  part  owners 
and  partners  as  to  this  concern  ;"  that  is,  tliey 
are  tenants  in  common  as  respects  each  other, 
and  partners  as  regards  third  persons,  if  the 
ship  be  employed,  in  whatever  concerns  her 
outfits,  or  the  transactions  with  other  persons 
relating  to  her.  Again,  Puffendorf,  lib.  5,  cap. 
N,  defines  a  partnership,  "  Contractuit  xocietatix 
?*t,  qw>  duopluresve  inter  ae  pecuniatn,  ren  nut 
operiin  eonferunt  eo  fine,  ut  quod  imle  redit  lucri 
inter  Kintiulox  pro  rain  dicidnlur." 

To  constitute  a  partnership  in  a  particular 
purchase,  or  in  a  single  concern,  there  must 
either  be  a  joint  undertaking  to  pay,  or  an 
agreement  to  share  in  the  profits  and  loss. 

A  case  much  relied  on  by  the  respondents' 
counsel  was  StiriUe,  v.  Robertton  et  nl.,  4  Term 
Kep.,  720  :  and  it  was  supposed  to  establish 
the  principle,  that  the  partnership  between  the 
respondents  and  Archer  &  M'Conehey  did  not 
begin  until  after  the  purchase  of  the  outward 
cargo.  That  case  was  shortly  this  ;  several 
persons,  unconnected  as  partners  in  trade, 
formed  an  adventure  to  the  East  Indies,  and  it 
was  agreed  that  they  should  provide  a  cargo  of 
goods  for  the  intended  voyage,  to  a  specific 
amount,  and  each  was  to  bring  in  his  own  par- 
ticular stock,  and  as  to  these  <;ooils  the  con- 
cerned were  to  share  in  profit  and  loss.  One 
Pearce  owned  the  ship,  which  was  valued  at 
€3,750.  which  he  put  in  as  his  part  of  the  ad- 
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venture.  And  it  was  agreed  that  one  should 
not  be  bound  for  any  goods  or  stores  ordered 
or  shipped  for  the  other,  and  Pearce  was  to  be 
at  liberty  to  ship  what  goods  he  pleased  over 
and  above  the  ship  and  outfit,  leaving  room  for 
the  goods  to  be  shipped  by  the  others.  After 
this  agreement,  the  plaintiff  in  the  suit  supplied 
copper  to  sheath  the  ship,  and  furnished  other 
copper,  by  Pearce's  orders,  as  part  of  the  cargo. 
It  was  admitted  that  the  copper  for  sheathing 
was  a  partnership  concern,  and  it  was  held  by 
the  court  that  the  partnership  as  to  the  cargo 
did  not  commence  till  all  the  parcels  of  the 
cargo  were  delivered  on  board.  Mr.  Justice 
Ashhurst  held  that  the  partnership  began  im- 
mediately, and  that  the  several  persons  who 
embarked  in  the  adventure  were  legally  liable 
for  the  copper  sold  Pearce  for  the  cargo.  He 
says  a  partnership  is  a  joint  undertaking  to 
share  in  the  profit  and  loss,  and  that  it  was  a 
joint  concern  in  the  ship  as  well  as  the  cargo. 
If  this  case  be  law,  which  I  think  may  be  well 
doubted  when  other  cases  are  compared  with 
*it,  there  is  yet  one  striking  difference  [*4i)7 
between  it  and  the  case  before  us  ;  here,  the 
outward  cargo  was  purchased  in  gross,  with- 
out any  designation  as  to  the  persons  furnish- 
ing it;  there,  each  one  was  to  bring  in  his  own 
particular  stock.  Again,  with  respect  to  the 
copper  furnished  for  sheathing,  though  it  was 
laid  out  on  the  ship  belonging  to  Pearce,  yet  it 
was  admitted  on  all  hands  that  the  whole  were 
bound  to  pay  for  it,  as  partners.  Now  why 
were  they  answerable  for  that  copper  ?  Un- 
doubtedly, on  the  ground  that  it  was  furnished 
for  a  subject  in  which  they  were  jointly  con- 
cerned, and  had  not  the  agreement  between 
the  parties  in  that  case  required  each  to  bring 
in  his  own  particular  stock,  they  would  have 
been  held  to  be  partners.  Had  the  adven- 
turers in  that  case  employed  one  person  to 
purchase  the  whole  stock,  as  in  this  case,  they 
would  ipso  fncto,  have  been  partners. 

The  case  of  Hoare  v.  Dawes,  Doug.,  371,  is 
also  relied  on  to  show  that  there  was  no  part- 
nership in  this  case.  In  the  purchase  of  the 
outward  cargo,  in  that  case,  several  persons 
employed  the  same  broker  to  purchase  a  lot  of 
tea,  of  which  they  were  to  have  separate  shares, 
the  lots  being  too  large  for  any  one  dealer,  and 
the  question  was,  whether  all  the  employers 
were  partners,  and  answerable  for  the  whole; 
and  it  was  held  that  they  were  not,  but  that 
it  was  nn  undertaking  with  the  broker  by  e:ich 
for  a  particular  quantity.  Lord  Mansfield  ob- 
serves, "there  is  no  undertaking  by  one  to  ad- 
vance money  for  another,  nor  any  agreement 
to  share  with  one  another  the  profits  or  loss." 

The  next  case  is  that  of  (\«t]w  et  <tl.  v.  Eyre, 
1  H.  Bl.,  37.  There  a  number  of  persons 
agreed  together  to  buy  up  oil,  and  the  defend- 
ants were  to  have  for  their  shares  each  one 
fourth  of  the  oil.  During  the  treaty,  they  de- 
clared it  was  a  common  concern  between  them 
and  Kyre«fc('o.,  in  whose  names  the  purchases 
were  made,  without  any  information  to  the 
vendor  tlint  the  defendants  had  any  concern; 
and  whether  this  constituted  those  who  had  so 
associated  together  partners,  was  the  question. 
The  court  were  divided  on  the  point.  Wilson, 
JnHtifi'.  maintained  that  they  were  till  answer- 
able; as  partners.  The  other  judges  held  it  not  to 
be  a  partnership,  (.would,  Juxtife,  said  the 
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true  criterion  was  whether  they  were  concern-  j 
ed  in  profit  and  loss.  Heath,  Jmtice,  said, 
"in  truth  they  were  not  partners,  inasmuch  as 
they  were  only  interested  in  the  purchase  of 
the  commodity,  and  not  in  the  subsequent  dis- 
position of  it."  Lord  Loughborough  stated 
that  "in  order  to  constitute  a  partnership,  a 
498*]  community  of  profits  and  loss  *is  es- 
sential; the  shares  must  be  joint,  though  it  is 
not  necessary  they  should  be  equal;  if  the  par- 
ties be  jointly  concerned  in  the  purchase,  they 
must  also  be  jointly  concerned  in  the  future 
•sale." 

The  cases  of  Hoare  v.  Dawe#,  and  Cooper  v. 
Eyre,  are  very  distinguishable  from  the  pres- 
ent. The  adventurers  never  had  a  community 
of  interest,  for  the  purpose  of  a  joint  future 
sale,  or  in  the  profit  or  loss  attending  the  future 
sale.  In  the  case  before  us  there  was  a  perfect 
community  of  interest.  The  cargo  was  pur- 
chased jointly,  though  to  be  paid  for  separate- 
ly, and  it  was  to  be  resold  by  the  concern,  and 
the  respondents  were  to  share  in  the  profit  and 
loss  of  the  future  sale,  in  proportion  to  their 
interest,  with  Archer  &  M'Conehey.  Had  the 
tea,  in  the  one  case,  and  the  oil,  in  the  other, 
been  purchased  with  a  view  to  resell  jointly, 
and  to  share  in  the  profit  and  loss,  can  there 
be  a  doubt,  from  what  fell  from  all  the  judges, 
that  those  cases  would  have  been  adjudged 
partnerships? 

But  the  case  of  Holmes  v.  The  United  Inn.  Co., 
2  Johns.  Cas.,  239,  is  supposed  to  be  an  au- 
thority for  the  respondents.  That  case  was 
an  insurance  on  the  cargo  of  a  ship  for  the 
plaintiff's  interest,  as  might  appear.  The  cargo 
actually  shipped  belonged  to  the  plaintiff  and 
four  others;  one  eighth  of  the  ship  and  of  the 
outward  and  return  cargoes  belonged  to  the 
plaintiff  and  four  others,  and  these  four  had 
no  concern  in  the  insurance  effected  by  the 
plaintiff.  The  insurance  was  directed  on  the 
plaintiff's  account.  The  plaintiff's  actual  in- 
terest in  the  cargo  on  board,  including  the 
premium  was  $14,200.  The  plaintiff  had  di- 
rected a  shipment  of  goods  at  Calcutta,  which 
failed,  and  the  action  was  brought  to  recover, 
as  a  return  premium,  the  difference  between 
the  defendant's  subscription  and  the  interest 
of  the  plaintiff,  on  the  ground  of  a  short  in- 
terest. 

The  opinion  of  the  court  was  delivered  by 
the  present  Chief  Justice,  and  it  contains  a 
very  clear  and  lucid  exposition  of  the  several 
cases  already  cited.  He  stated  it,  as  a  test  of  a 
partnership,  that  there  must  be  a  reciprocal 
chain  and  agreement  of  the  parties  to  unite 
their  stock,  and  to  share  in  all  risks  of  profit 
and  loss.  And  he  observes  that  "it  is  a  strong 
and  decisive  fact  in  the  case,  that  there  was  no 
agreement  between  the  parties  to  share  in  the 
future  sale  of  the  return  cargo;"  and  stress 
was  laid  on  the  manifest  intention  of  the  plaint- 
iff to  insure  on  his  own  account. 
499*]  *I  perfectly  accord  in  the  decision 
of  that  case,  for  it  was  apparent  that  Holmes 
intended  only  to  insure  his  own  interest;  that 
he  was  over  insured,  by  not  getting  goods  at 
Calcutta,  and  the  court  did  right  to  make  every 
possible  intendment  against  a  partnership  set 
up  for  the  purpose  of  pocketing  a  premium 
for  a  risk  never  contemplated  by  either  party; 
but  the  case  is  too  loosely  stated,  as  to  the 
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manner  of  conducting  the  business  between 
Holmes  and  the  other  part  owners  of  the  car- 
go, to  be  cited  or  relied  upon  as  establishing 
a  general  criterion  on  the  question  of  partner- 
ship, where  partnership  or  not  is  the  very  gist, 
of  the  inquiry. 

The  case  of  The  Assignees  of  Nixon  v.  Brush, 
2  Caines'  Rep.,  293,  bears  on  the  case  before 
us;  Nixon  and  Brush  agreed  to  be  equally  in- 
terested in  a  vessel  and  cargo,  equipping  for 
a  foreign  voyage.  Nixon  advanced  more  than 
his  proportion;  and  on  the  winding  up  of  the 
business,  a  suit  was  brought  for  the  balance; 
several  objections  were  raised,  all  of  which 
were  overruled,  except  one,  that  an  action 
would  not  lie  at  law,  on  the  ground  that  there 
existed  a  partnership  between  Nixon  and 
Brush.  That  objection  was  considered  insur- 
mountable, and  we  turned  the  plaintiff  round 
to  a  court  of  equity.  And,  though  I  differed 
from  the  rest  of  the  court  in  that  decision,  I 
admitted  that  all  the  owners  might  be  answer- 
able to  third  persons. 

If  the  joint  undertakers  in  a  voyage  are  not, 
even  as  respects  themselves,  partners,  it  is  ut- 
terly inconceivable  why  the  plaintiff  should  be 
denied  redress  in  a  court  of  law,  for  an  un- 
controverted  balance  of  accounts. 

I  pay  no  regard  to  the  opinion  of  M'Conehey, 
when  he  says  the  goods  were  not  sent  to  La- 
guira  as  partnership  property,  in  contradiction 
to  the  fact  to  which  he  also  testifies  "that  the 
owners  were  only  interested  in  the  profits  and 
loss  thereof,  according  to  each  one's  propor- 
tion of  property  on  board." 

Archer  &  M'Conehey  differ  in  their  testi- 
mony as  to  the  laying  in  of  the  outward  cargo. 
The  respondents  in  their  bill,  and  by  that  they 
must  be  concluded,  allege,  in  express  terms, 
"that  the  cargo  was  purchased  and  laid  in  by 
Archer  &  M'Conehey  for  themselves  and  the 
respondents  together,  and  in  gross." 

Is  appears  to  me,  from  a  review  of  the  cases, 
that  Watson  is  correct  in  saying,  "that  when 
two  merchants  join  in  sending  out  a  cargo  of 
goods  to  a  foreign  country,  as  to  this  advent- 
ure, they  have  all  the  rights  and  are  subject 
to  all  the  liabilities  of  partners." 

*It  cannot  be  admitted,  for  a  mo-  [*5OO 
ment,  that  the  appellants'  ignorance  of  the 
fact,  that  the  respondents  were  concerned  in 
the  adventure,  when  the  credit  was  given  to 
Archer  &  M'Conehey,  for  the  outward  cargo, 
will  affect  their  rights;  there  is  not  a  case  to  be 
met  with  which  does  not  say  that  dormant 
partners,  though  unknown  to  the  person  giving 
the  credit  at  the  time,  are  equally  answerable 
as  though  known.  And  in  the  case  of  Hoare 
v.  Dawes  Lord  Mansfield  says,  "the  law  re- 
specting dormant  partners  is  not  disputed;  that 
they  are  liable  when  discovered." 

The  result  of  my  opinion,  therefore,  is,  that 
the  respondents  were  liable  to  the  appellants 
for  the  advances  made  to  Archer  and  M'Cone- 
hey, for  the  purchase  of  the  outward  cargo, 
and  that,  therefore,  they  have  no  title  to  get 
back  what  by  law  they  would  have  been  com- 
pelled to  pay,  had  it  not  been  paid. 

There  is  another  ground,  perhaps,  more  de- 
cisive. If  we  admit  that  the  respondents  were 
not  partners,  so  far  as  relates  to  the  putting 
in  of  the  outward  cargo,  they  assuredly  be- 
came so  when  it  was  put  on  board.  There 
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was,  then,  a  perfect  community  of  interest,  boundary  between  courts  of  equity  and  law 
and  an  agreement  to  share  profits  and  loss,  in  has  been  broken  in  upon  by  the  present  bill, 
proportion  to  their  respective  interests  ;  and  !  as  it  seems  to  me  it  has,  the  bill  ought  for  that 
the  case  so  much  relied  on,  ofSacille  v.  Robert-  j  reason  to  have  been  dismissed.  If  the  court 


son  et  al,  4  Term  Rep. ,  720,  decides  that  the 
partnership  commenced  when  the  cargo  was 
put  on  board.  Assuming  this  to  be  so,  then 
M'Conehey.  as  one  of  the  partners,  had  a  corn- 


below  ought  to  have  dismissed  it,  this  court 
should  do  it.  Though  not  a  stickler  for  forms, 
yet  I  am  for  keeping  courts  within  their  juris- 
diction ;  and  am  very  much  opposed  to  trans- 


plete  control  over  the  return  cargo  ;   this   he  j  ferring  questions  of  purely  a  legal  nature  to  a 
disposed  of,  and  remitted  from  Norfolk  to  the  |  court  of  equity. 

appellants  bills  to  the  amount  of  $12,000.  This  i      I  cannot  subscribe  to  the  doctrine,   that   be- 
act  of  M'Conehey  was  binding  on  the  respond-  !  cause  courts  of  equity  have  a  concurrent  juris- 


ents,  as  his  partners  in  that  adventure.  To 
hold  otherwise  would,  in  fact,  be  maintaining 
that  the  sale  of  the  return  cargo  by  M'Conehey 
was  a  tortious  act,  so  far  as  regards  the  re- 


diction,  in  matters  of  account,  with  courts  of 
law,  that  a  jurisdiction  shall  be  assumed,  un- 
der the  notion  of  settling  accounts,  when  the 
onlv  matter  of  account  is  to  ascertain  how 


spondents' share,  and  that  they  could  maintain  i  much  a  quantity  of  coffee  sold  for. 


trover  against  the  purchasers  in  Norfolk.  The 
bills  of  exchange  were  remitted  to  the  appel- 
lants clearly  for  the  purpose  of  paying  their 
debt.  This  is  manifest  from  M'Conehey's  let- 
ters and  from  his  testimony.  The  bills  were 
received  in  the  regular  course  of  business,  as 
cash,  and  the  pre-existing  debt  was  the  con- 
sideration for  them. 

It  is  to  me  a  novel  and  extraordinary  idea, 
that  if  a  partner  sells  the  partnership  prjperty, 


I  trust  that  I  have  advanced  nothing  alarm 
ing  in  this  opinion,  and  *that  I  shall  [*5O2 
not  be  suspected  of  contending  that  if  several 
persons  ship  wheat  to  market,  having  no  com- 
munity of  interest,  nor  not  being  to  share  in 
common  the  profits  and  loss  attending  its  sale, 
that  the  mere  circumstance  of  the  carrier's  in 
termingling  it  will  create  a  partnership.  But 
I  do  insist  that  in  the  various  points  of  view 
in  which  I  have  been  able  to  consider  this  case, 


and  with  the  proceeds  pays  his  own  debt,  that  i  the  decree  is  erroneous,  and  that,  therefore, 
his  copartners  shall  pursue  this  payment,  and  |  it  ought  to  be  reversed,  with  directions  that 
recover  it  back  from  the  persons  who  had  a  the  bill  be  dismissed, 
right  to  receive  it.  The  same  remarks  are  ap- 
plicable to  the  coffee  sent  on  to  the  appellants  KENT,  Ch.  J.  It  is  a  fact  in  the  case  that  Kim- 
from  Norfolk.  If  a  man  should  tortiously  j  berly  &  Brace  were  owners  of  one  fourth  part 
5O1*]  take  my  property  and  sell  *it,  and  I  of  the  cargo  on  board  of  the  Elizabeth,  and  that 
with  the  money  pay  his  creditor,  it  might  as  j  it  was  purchased  with  their  money.  It  is  a 
well  be  contended  that  I  could  recover  the  |  further  fact  that  the  proceeds  of  this  one 
money  thus  paid,  as  that  the  respondents  can  j  fourth  part,  as  well  as  of  the  residue  of  the 
recover  the  money  which  has,  in  the  regular  |  cargo,  came  to  the  possession  of  Post  &  Rus- 
course  of  mercantile  business,  come  into  the  sell,  and  was  appropriated  to  pay  debts  due  to 
hands  of  the  appellants.  On  this  ground,  there- ;  them  from  Archer  &  M'Conehey.  The  very 
fore,  I  am  satisfied  that  the  decree  is  wrong,  j  statement  of  these  facts  shows  that  the  apparent 
With  respect  to  the  notice  given  of  the  re- !  equity  of  the  case  is  with  Kimberly  &  Brace; 
.spondents'  interestin  the  cargo,  it  is  apparent  for  their  property  ought  not  to  be  taken  from 
from  the  bill  that  it  is  not  alleged  as  a  ground  j  them  to  pay  the  debts  of  third  persons,  with- 
of  relief  that  the  appellants  had  notice  of  the  out  their  consent.  Every  man  of  plain  good 
respondents'  interest  until  after  they  had  ac-  |  sense  will  at  once  see  the  justice  of  this  con- 
quired  a  right  in  the  bills  and  in  the  coffee  ;  elusion,  and  he  will  immediately  adopt  it,  un- 
aud  whatever  the  appellants  may  have  insisted  I  less  restrained  by  some  principle  of  law,  or 
on  in  their  answer  upon  the  subject  of  notice,  some  technical  rule  of  commercial  policv 


if  was  not  a  point  in  issue  between  the  parties, 
for  the  respondents'  benefit.  If  the  appellants 
could  have  proved  that  no  notice  was  given, 
their  answer  would  have  allowed  them  to 
do  so  by  way  of  defense.  If  they  have  failed 
in  proving  this,  the  respondents  cannot  claim 
that  they  have  proved  notice,  as  a  ground  of 
equity  on  their  side,  because  they  have  not 
made  it  a  substantive  ground  in  their  bill,  and 
the  case  of  Jame»  v.  M'Kernon  warrants  this 
doctrine.  We  are,  then,  hound  to  consider  the 
appellants  as  having  received  actual  payment, 
in  bills  and  coffee,  of  their  debt, without  notice 
that  the  respondents  had  any  concern  in  the 
return  cargo,  and  this  takes  away  all  equity 
on  the  part  of  the  respondents. 

The  only  remaining  point  is,  as  to  the  juris- 
diction of  the  Court  of  Chancery  ;  and  I  must 
confess  that  I  perceive  no  color  for  it.  The  re- 
spondents claim  on  the  ground  that  the  ap- 
pellants have  received  rnonev  to  their  in- 


applicable   to   the   case,  by  which  Archer 
M'Conehey  were  enabled  to  bind  and    legally 
transfer  the  property  of  Kimberly  &  Brace. 

I  have  examined  the  case  with  a  view  to 
such  a  rule,  and  I  find  none  that  applies. 

1.  Here  was  not,  according  to  my  view  of 
the  case,  a  partnership  between  Kimberly  A 
Brace  and  Archer  &  M'Conehey,  so  as  to 
render  the  disposition  of  the  return  cargo  by 
M'Conehey  binding,  as  the  act  of  a  partner,  on 
Kimberly  &  Brace.  This  was  considered  by 
the  counsel  for  the  appellants  as  the  most 
prominent  point  in  the  cause,  and,  therefore,  it 
deserves  the  more  attention.  No  person  ought 
tobe  involved  in  the  responsibilities  of  a  co- 
partnership, unless  it  be  by  his  own  consent 
and  agreement,  or  unless  his  conduct  be  such 
as  to  deceive  the  world,  and  induce  others  to 
act  under  the  belief  that  he  is  a  partner.  In 
this  case  there  was  not  only  no  partnership  in 
fact,  but  none  in  appearance.  If  we  examine 


Had  a  discovery  been  necessary,  the  bill  might  j  the  transaction  from  the  beginning  to  the  end 
have  been  entertained  for  that  purpose;  but  i  of  it,  there  will  not  be  found  the  requisite  evi- 
the  bill  is  for  relief  also.  If  the  well-known  I  dence  of  a  partnership  association.  There  was 
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no  agreement  that  the  first  purchase  should  be 
made  upon  a  joint  credit,  nor  was  there  any 
oO3*j  agreement  to  be  jointly  *concernetl  in 
the  final  result  of  the  adventure.  Kimberly 
&  Brace  advanced  their  own  money  for  the 
purchase  of  their  one  fourth  of  the  outward 
cargo,  and  Archer  &  M'Oonehey  acted  only 
as  the  common  agents,  in  making  the  pur- 
chase. There  was  clearly  no  partnership  in 
the  purchase  of  the  outfit,  and  it  was  so  far 
like  the  case  of  Sacitte  v.  Robertson  et  itl.,  4 
Term  Rep.,  720.  There  was  no  more  of  a  part- 
nership act  in  this  purchase  than  there  was  in 
the  case  of  Hotire  v.  Da  ices,  Doug.,  371,  where 
a  broker  was  employed  by  a  number  of  per- 
sons to  purchase  a  lot  of  tea,  of  which  each 
was  to  have  his  separate  share,  and  it  was  held 
that  they  were  not  partners  in  the  tea,  because 
there  was  no  undertaking  by  one  to  advance 
money  for  another,  nor  any  agreement  to  share 
with  one  another  in  the  profits  or  loss. 

Nor  do  I  think  that  a  partnership  existed 
after  the  cargo  was  shipped  for  Laguira,  so  as 
to  affect  this  case,  because  there  was  no  agree- 
ment to  share  jointly  in  the  ultimate  profit  and 
loss  of  the  voyage.  The  appellants  were 
bound  to  show,  affirmatively,  such  an  agree- 
ment, and  we  are  not  to  infer  it,  merely  be- 
cause the  contrary  is  not  expressly  shown. 
The  parties  had  no  previous  partnership  or  pre- 
vious connection  with  each  other  in  trade,  and 
we  are  to  make  no  inteudment  in  favor  of  the 
partnership,  so  as  to  supply  the  absence  of  facts. 
The  supercargo  was  authorized  to  sell  the  out- 
ward cargo,  and  with  the  proceeds  of  it  to  buy 
a  return  cargo,  and  so  far  the  loss  and  profit 
of  that  outward  cargo  might  be  joint  and  mut- 
ual; and  I  am  willing  to  admit,  for  the  sake 
of  argument  in  this  case,  that  there  was  a 
partnership  responsibility  so  far  as  respected 
the  charge  of  transporting  and  selling  the 
outward  cargo;  but  there  the  partnership  ter- 
minated, and  we  have  no  proof,  nor  ought  we 
to  presume  any,  that  the  return  cargo  was 
purchased  for  joint  profit  and  loss,  and  that 
they  were  to  share  jointly  in  its  disposition. 
The  parties  were  distinct"  commercial  houses, 
and  each  house  would  undoubtedly  have  been 
entitled  to  its  distinct,  aliquot  share  or  propor- 
tion of  the  return  cargo,  on  its  arrival  at  New 
York,  and  to  have  disposed  of  it,  as  each  par- 
ty thought  proper,  on  his  own  account  and 
risk.  Kimberly  &  Brace  would  have  taken  to 
themselves  the  one  fourth  of  the  return  cargo. 
Thus,  in  this  case  of  Coupe  et  nl.  v.  Eyre  et  al., 
I  H.  Bl.,  37,  several  persons  entered  into  an 
agreement  to  purchase  a  quantity  of  oil  in  the 
name  of  A  only,  and  each  was  to  receive  his 
distinct  share,  and  it  was  held  not  to  create  a 
partnership.  Because  the  sale  was  to  be  joint 
at  Laguira  (and  that  is  the  only  thing  that  looks 
«>O4*]  like  a  *partnership  in  the  whole  case), 
it  does  not  follow  that  the  subsequent  sale  was 
to  be  joint.  As  the  separate  shares  in  the  out- 
fit were  held  by  them  as  tenants  in  common, 
the  sale  of  that  cargo  was  necessarily  joint: 
and  so  it  is,  if  several  persons  send  their  wheat 
together  in  one  sloop  to  market,  with  direc- 
tions to  the  captain  to  sell  it  for  the  benefit  of 
each,  but  their  respective  proportions  of  in- 
terest in  the  proceeds  have  never  been  consid- 
ered as  liable  for  each  others  debts. 

We  must  be  careful  not  to  carry  the  doc- 
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trine  of  constructive  partnership  so  far  as  to 
render  it  a  trap  to  the  unwary.  We  must  in 
this,  as  in  other  cases,  look  to  the  entire  trans- 
action, in  order  to  judge  correctly  of  its  nat- 
ure and  tendency.  If  there  be  no  previous 
general  partnership,  nor  any  purchase  for  a 
particular  adventure,  on  a  joint  credit,  nor 
any  agreement  to  share  jointly  in  the  ultimate 
profit  and  loss  of  that  adventure,  nor  any  act 
imposing  themselves  upon  the  world  as  part- 
ners, I  humbly  presume  that  there  is  no  law 
or  justice  that  would  hold  them  liable  as  part- 
ners, beyond  the  particular  expenses  of  the 
carriage  and  sale  of  the  outward  cargo.  To 
make  the  property  of  one  party  in  the  return 
cargo  answerable  for  the  separate  debts  of 
the  other  party,  appears  to  me  to  be  both  un- 
reasonable and  illegal.  The  profit  and  loss  of 
the  voyage  was  never  to  be  joint  and  mutual. 
The  eventual  gain  or  loss  of  one  party  might 
be  very  different  from  that  of  the  other,  be- 
cause each  house  was  to  act  for  itself  in  the 
disposition  of  its  proportion  of  the  return 
cargo.  There  is  nothing  in  the  case  to  contra- 
dict this  conclusion,  and  this  fact  is  with  me 
decisive  against  the  pretension  of  a  copartner- 
ship. The  interest  of  each  party  was  never 
blended  into  one  common  stock  of  profit  and 
loss,  but  preserved  its  distinct  character,  sub- 
ject to  its  own  profit  and  loss  at  the  conclusion 
of  the  adventure.  Doris  atnara  swim  non  in- 
ter misceat  undttm. 

2.  If  the  act  of  M'Conehey  was  not  binding 
on  Kimberly  &  Brace,  as  the  act  of  a  partner, 
I  know  of  no  circumstances  in  the  case  to  pre-' 
vent  Kimberly  &  Brace  from  compelling  Post 
&  Russell  to  account  for  one  fourth  of  the 
proceeds  of  the  return  cargo.  One  fourth 
came  to  their  possession,  and  they  insist  upon 
a  right  to  appropriate  it,  under  the  direction  of 
M'Conehey,  to  pay  his  debts  and  those  of  the 
firm  of  Archer  &  M'Conehey,  but  M'Conehey 
had  no  authority  to  pledge  this  property  of 
Kimberly  &  Brace  ;  and  Post  &  Russell  had 
no  right  to  apply  it  to  their  own  use,  if  they 
were  informed  to  whom  it  belonged.  Their 
debt  *was  originally  created  on  the  [*5O» 
credit  of  Archer  &  M'Conehey,  and  not  of 
Kimberly  &  Brace.  The  bills  of  exchange 
were  not  taken,  in  the  course  of  business,  as 
cash.  There  was  no  consideration  given  for 
the  bills  when  they  were  received.  They  were 
deposited  with  Post  &  Russell  by  M'Conehey, 
to  be  collected  and  appropriated  to  the  pay- 
ment of  their  prior  demands  against  M'Cone- 
hey and  his  partner.  The  receipt  of  the  bills 
was  not,  of  itself,  a  payment,  and  the  notice 
which  they  admit  to  have  received  before  the 
bills  fell  due  and  were  paid,  was  sufficient  to 
put  them  upon  inquiry.  If  they  afterwards 
passed  the  amount  of  the  bills  and  the  pro- 
ceeds of  the  coffee  to  the  credit  of  Archer  & 
M'Conehey,  they  did  it  at  their  peril.  It  is, 
therefore,  in  this  view,  an  immaterial  fact 
whether  Post  &  Russell  had  notice,  at  the 
commencement  of  the  voyage,  of  the  interest 
of  the  respondents ;  though  I  am  of  opinion 
that  the  weight  of  evidence  is  decidedly  in 
favor  of  the  allegation  that  they  had  such 
notice.  And  if  that  be  the  fact  (which,  I  think, 
is  the  weight  of  the  evidence,  and  the  point 
was  sufficiently  in  issue),  then  it  becomes  per- 
fectly immaterial  whether  there  was  or  was 
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not  a  partnership.  If  there  was  one,  yet  the 
engagement  of  M'Conehey  to  bind  the  proper- 
ty of  his  copartners,  without  their  consent,  for 
his  own  private  debts,  was  fraudulent  as  to 
him.  and  void  (to  say  no  more)  as  to  Post  & 
Russell,  who  took  the  engagement  under  such 
knowledge.  But  it  is  sufficient  for  this  case 
that  they  had  notice,  while  the  bills  remained 
in  their  hands,  to  collect,  and  before  they  were 
due  or  paid.  The  subsequent  receipt  of  the 
money  by  them  on  the  bills,  and  on  the  coffee, 
formed  the  ordinary  cast  of  money  received 
to  another's  use,  and  for  which  they  ought  to 
account. 

Supposing  they  were  liable  to  the  respond- 
ents, it  has  not  been  made  a  question,  either 
in  the  court  below,  or  upon  the  argument  here, 
whether  chancery  had  not  jurisdiction  of  the 
cause.  Nor  could  there  have  been  any  doubt 
upon  this  point,  if  the  question  had  been 
raised,  for  the  Court  of  Chancery  has  a  con- 
current jurisdiction  with  the  courts  of  law,  in 
all  matters  of  account,  and  so  it  was  under- 
stood and  decided  by  this  court,  in  1805,  in 
the  case  of  Ludlow  v.  Simond,  2  Caines'  Cases 
in  Error,  1. 

With  respect  to  the  coffee,  there  is  some 
obscurity  hanging  over  the  case,  and  it  is  im- 
possible to  know  exactly  the  truth.  I  am  sat- 
isfied, however,  with  the  relation  of  the  mas- 
ter of  tlie  Elizabeth,  who  says  that  the  coffee 
was  the  proceeds  of  the  outward  cargo,  and 
that  the  bill  of  lading  which  M'Conehey  signed 
5O6*]  and  gave  to  *Grinnell,  was  given  with 
reluctance  ;  and  he  says  he  always  believed 
the  bill  of  lading  was  given  for  property  then 
on  board  the  Elizabeth,  belonging  to  the  own- 
ers of  the  cargo  shipped  from  New  York. 
M'Conehey  also  says  that  no  part  of  the  cargo 
purchased  at  Laguira  was  purchased  or 
shipped  for  Grinnell.  As  this  was  a  voyage 
to  the  Spanish  colonies,  and  probably  a  smug- 
gling trade,  it  may  account  for  some  mystery 
and  double  dealing  in  the  transactions  at 
Laguira.  I  am  well  convinced  that  Kimberly 
ife  Brace  are  as  much  entitled  to  their  propor- 
tion of  this  coffee  as  of  the  residue  of  the  re- 
turn cargo.  The  law  and  the  equity  of  the 
case  are  equally  with  the  respondents,  and  the 
decree  ought  to  be  affirmed. 

LEWIS,  Senator,  was  of  opinion  that  the  de- 
cree of  the  Court  of  Chancery  ought  to  be  re- 
versed, and  gave  his  reasons' 

TAVI.KU,  Senator,  was  of  opinion  that  the 
decree  of  the  court  below  ought  to  be  affirmed, 
and  gave  his  reasons. 

A  majority  of  the  court  (for  affirming,  14  ; 
for  reversing,  12)  being  of  opinion  that  the 
decree  of  the  court  below  ought  to  be  affirmed, 
it  was,  thereupon. 

Ordered,  adjudged  and  decreed  that  the  de- 
cree of  the  Court  of  Chancery  IK-  affirmed,  and 
that  the  petition  of  appeal  be  dismissed  ;  and 
it  was  further  ordered  and  adjudged  that  the 
respondents  recover  interest  on  the  sum  re- 
ported by  the  master  to  be  due  to  them  from 
the  appellants,  from  the  time  the  said  report 
was  con  tinned;  and,  also,  that  the  respondents 
recover  one  hundred  and  titty  dollars,  for 
their  costs,  «fec. ,  and  that  the  record  be  remit- 
ted, &c. 
JOHNS.  REP.,  9. 


Judgment  of  affirmance. 

Cited  in— 20  Johns.,  425:   4  Cow.,  727;  1  Wend., 
463;  11  Wend..  580;  15  Wend.,  193;  Hill  &  D.,  87:  47 
j  N.  Y..206;  10  Barb.,  451:  10  Bos.,  460;  1  Bald.,  415;  3 
!  Wood.  &  M.,  200,  207  ;  45  Mich.,  194. 


*ROBERT  R.    LIVINGSTON    AND    [*5O7 
ROBERT  FULTON,  Appellant*. 

K. 

JAMES    VAN   INGEN,    H.    BOYD,    AND 
TWENTY  OTHERS,  Respondents. 

Acts  of  Legislature  Granting  Ejcclusire  Bight  of 
Use  of  all  Waters  in  tlie  State  far  Steam  Navi- 
gation Valid — Grantee  Entitled  to  an  Injunc- 
tion to  Restrain  from  Infringing  their  Right 
— Proper  Form  of  Action  for  Infringement. 

The  several  Acts  of  the  Legislature  of  the  27th 
March,  1798  (sess.  21,  ch.  55),  of  the  5th  April,  1803 
(sess.  26,  ch.  94),  of  the  6th  April,  1807  (sess.  30,  ch. 
165),  of  the  llth  April,  1808  (sess.  31,  ch.  225),  and  of 
the  9th  April,  1811  (sess.  34,  ch.  200),  granting  and 
securing  the  sole  and  exclusive  right  of  using  and 
navigating  boats  by  steam,  &c.,  in  the  waters  of  this 
State,  to  certain  persons  therein  named,  for  a  cer- 
tain term  of  years,  are  constitutional  and  valid  ;  and 
the  party  in  possession  of  the  right,  under  those 
statutes,  is  entitled  to  an  injunction,  to  restrain 
others  from  infringing  that  right;  although  the 
statute  declared  that  the  boats,  &c.,  used  in  violation 
of  the  right  of  the  grantees  should  be  forfeited  to 
them ;  and  an  action  of  detinue  was  brought  by 
virtue  of  the  act,  to  recover  the  boats,  Am.,  so  for- 
feited to  the  grantees.* 

Citations— 2  Bl.  Com.,  14,  18;  Browul,  142;  Co. 
Litt.,  4;  Just.  Inst.,  lib.  3,  tit.  1,  lib. 2,  tit.  2 ;  Domat, 
29,  398;  Bracton,  lib.  1,  ch.  12,  sec.  6 ;  Harg.  Law 
Tracts,  83,  84;Davies'  Kep.,  149  ;1  Mod,  105;  6 
Mod.,  73 ;  1  Salk.,  357  ;  4  Burr.,  2164 ;  Mag.  Char.,  ch. 
23 ;  Harg.  Law  Tracts,  110 ;  3  Ves.,  Jr.,  140 ;  14  Id., 
130,  132;  2  Atk.,  141,  92;  1  Ves.,  476;  6  Ves.,  707:  1 
Bro.,  451;  U.S.  Const.,  art.  1,  sec.  8;  Cooper's  Eq 
PL,  157;  Mitford,  129;  2  Atk.,  485;  Act  April,  1808; 
4  T.  R.,  205 :  Child's  Debates  of  N.  Y.  Convention,  7 
Johns.,  144 ;  Acts  of  Cong.  Feb'y  25,  1793,  April  22, 
1800 ;  3  Inst.,  181 ;  Stat.  21,  Jac.  I.,  ch.  3 ;  2  Salk.,  447  ; 
11  Co.,  84:  Noy,  273,  182,  183;  3  Atk.,  269;  Stat.  8 
Geo.  II.,  ch.  13;  13  Ves.,  493:  Dick..  455,647:  2  Atk., 
342  :  1  Bro.,  451 ;  3  Bro.,  374. 

THE  appellants  filed  their  bill  against  the  re- 
spondents, in  the  Court  of  Chancery,  on 
the  14th  of  September.  1811.     The  bill  stated: 
That  on  the  19th  of  March,  1787,  the  Legis- 
lature of  the  State  of  New  York  passed  an 
act,   entitled,    "An   Act    for    Granting    and 
|  Securing  to  John  Fitch  the  sole  right  and  ad- 
i  vantage  of  Making  and  Employing,  .for  a  lim- 
ited time,  the    Steamboat    by  him  lately   in- 
i  vented  :"  which  Act  recited":     That  whereas 
!  John  Fitch,  of  Bucks  County,  in  the  State  of 
Pennsylvania,  had  represented  to  the  Legisla- 
ture of  this  State  that  he  had  constructed  an 
easy    and    expeditious   method   of   impelling 
boats  through  the  water,  by  the  force  of  steam  ; 
i  and    praying   that  an    act  might  be    passed. 

*Viilf  Livingston  v.  Ogdcn,  4  Johns.  Ch.  4S  ; 
'  Livingston  v.  Tompkins,  /</.,  415;  Ogdcn  v.  <  iil.Ums. 

M.,  150.  174:  North  Kiver  Steamboat  Co.  v.  Lfving- 
I  Hton.  3  Cowt-n,  713;  North  Kiver  Steamboat  Co.  v. 

Ifotlmiui,   5  Johns,    ch.  300;   (iilihoim  v.  Ogden.  9 

Wheat.,  1. 


NOTK.  -Cnnntituthinol  liiu*~  dnnincrre  -  It*  rr{/"'"- 
tinii  iiinlfl'llii  ('iiitKHIiiliiiii-  Ilntr  far  jwiurr  In  nyu- 
lntr  ix  r.rchixirc  in  <'«»ii/row,  mid  lintr  fnr  ulitti'i'il  IH- 
tu'fi'ii  '  'iiiiurcxK  itnil  tin'  ftattH. 

For  H  full  discussion,  sec  note  t<>Gii>i>ons  v.  «g- 

ilcii,    17  Johns.,  488.     See,  iilsd,  CililMMis    v.  <>g<l«'li,  9 
Wlii-iit..  1.  null   in  |ji\v.  !•'.«!. 
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granting  to  him,  his  executors,  administrators, 
and  assigns,  the  sole  and  exclusive  right  of 
making,  employing  and  navigating  all  boats 
impelled  by  the  force  of  steam  or  fire  : 
Wherefore,  in  order  to  promote  and  encourage 
so  useful  an  improvement,  it  was,  by  the  same 
act,  enacted,  that  the  said  John  Fitch,  his 
heirs,  administrators  and  assigns,  should  be, 
and  they  were  thereby  vested  with  the  sole  and 
exclusive  right  and  privilege  of  constructing, 
making,  using,  employing  and  navigating,  all 
and  every  species  or  kinds  of  boats,  or  water 
craft,  which  might  be  urged  or  impelled 
through  the  water,  by  the  force  of  tire  or 
steam,  in  all  creeks,  rivers,  bays  and  waters 
whatsoever,  within  the  territory  and  jurisdic- 
tion of  this  State,  for  and  during  the  full  end 
and  term  of  fourteen  years  from  and  after  the 
then  present  session  of  the  Legislature  ;  that 
if  any  person  or  persons  whomsoever,  without 
being  properly  authorized  by  him  the  said 
John  Fitch,  his  heirs,  executors  or  administra- 
tors, should  make,  use,  employ  or  navigate, 
any  boat  or  water  craft,  which  should  or  might 
be  urged,  impelled,  forced  or  driven  through 
the  water,  by  the  force,  power  or  agency  of 
fire  or  steam,  as  aforesaid,  within  the  territory 
or  jurisdiction  of  this  State,  every  person  so 
offending  against  the  tenor,  true  intent  and 
meaning  of  the  said  Act,  for  each  and  every 
surh  offense  should  forfeit  and  pay  unto  the 
5O8*]  said  John  Fitch,  his  heirs,  *executors 
or  administrators,  or  to  such  other  person  or 
persons,  as  he,  his  heirs  or  assigns,  should 
authorize  and  empower,  for  that  purpose,  the 
sum  of  one  hundred  pounds,  to  be  recovered 
by  action  of  debt,  in  any  court  of  record  with- 
in the  State  wherein  the  same  might  be  cog- 
nizable, with  costs  of  suit ;  and  should  also 
forfeit  to  him,  the  said  John  Fitch,  his  heirs 
or  assigns,"  all  such  boats  or  water  craft,  to- 
gether with  the  steam  engine,  and  all  the  ap- 
purtenances thereof,  to  be  recovered  in  manner 
aforesaid,  with  costs  of  suit.  That  neither  the 
said  Act,  nor  any  clause,  matter  or  thing  there- 
in contained,  should  betaken,  deemed  or  con- 
strued, to  prohibit  or  prevent  any  person  or 
persons  from  making,  using,  employing  or 
navigating  within  this  State,  any  kind  of  boat 
or  water  craft,  theretofore  invented,  or  there- 
after to  be  invented,  on  any  other  principles, 
construction  or  mode,  which  might  be  urged, 
impelled,  or  driven  along  through  the  water  by 
any  other  power,  force,  agency  or  means,  ex- 
cept fire  or  steam: 

That  Robert  R.  Livingston,  having  be- 
stowed much  time  and  attention  on  the  sub- 
ject of  applying  the  force  of  fire  and  steam  to 
the  purposes  of  navigation,  and,  after  a  variety 
of  experiments,  made  at  a  very  great  expense, 
ascertained,  as  he  conceived,  a  mode  of  apply- 
ing the  steam  engine  to  propel  a  boat  on  new 
and  advantageous  principles  ;  but  being  un- 
willing to  run  the  risk  and  hazard  of  making 
a  practical  experiment  of  his  plans,  which 
could  not  be  done  but  at  a  very  great  expense, 
unless  he  was  encouraged  to  do  so,  by  having 
an  exclusive  right  and  privilege  secured  to 
him  by  law,  in  case  his  plan  should  be  found 
to  answer  his  expectations,  represented  to  the 
Legislature  his  willingness  and  desire  to  incur 
th«T  expense  of  an  experiment  which  might 
prove  so  useful  and  beneficial  to  the  com- 

862 


munity,  if  the  Legislature  would  guaranty  to 
him  such  an  exclusive  privilege  as,  in  the 
event  of  such  success  in  his  experiments, 
should  be  some  remuneration  for  his  hazard 
and  expense,  and  some  compensation  as  an 
equivalent  for  the  benefit  that  would  result  to 
the  public  from  his  efforts  on  that  subject : 

That,  notwithstanding'the  above-mentioned 
law  passed  in  favor  of  John  Fitch,  he  never, 
to  the  knowledge  or  belief  of  the  appel- 
lant, made  any  attempt  to  employ  or  navigate, 
on  any  of  the  waters  of  this  State,  any  kind 
of  boat  or  craft,  urged  or  impelled  through 
the  water  by  the  force  of  fire  or  steam,  or  in 
any  manner  to  avail  himself  of  the  privilege 
granted  to  him  by  ttie  law  : 

That  in  consequence  of  the  above-mentioned 
representation  *made  to  the  Legislature  [*f>OJ> 
of  this  State,  and  of  the  failure  of  John  Fitch 
to  employ  or  navigate  on  any  of  the  waters  of 
this  State  any  kind  of  boat,  urged  or  impelled 
through  the  water  by  the  force  of  fire  or  steam 
or  in  any  manner  to  avail  himself  of  the 
privilege  granted  to  him,  as  aforesaid  :  and 
the  proposed  experiment  of  Robert  R.  Living- 
ston appearing  to  the  Legislature  of  this  State 
to  be  laudable,  and  deserving  of  encourage- 
ment, a  law  was  passed  by  the  Legislature,  on 
the  27th  of  March,  1798,  entitled  "An  Act 
Repealing  an  Act,  entitled  'An  Act  for  Grant- 
ing and  Securing  to  John  Fitch  the  sole  right 
and  advantage  of  Making  and  Employing  the 
Steamboat  by  him  lately  invented,  and  for 
other  purposes;'"  which  Act  recited,  "that 
whereas  it  had  been  suggested  to  the  people  of 
this  State,  represented  in  Senate  and  Assembly, 
that  Robert  R.  Livingston  was  the  possessor 
of  a  mode  of  applying  the  steam  engine,  to 
propel  a  boat  on  new  and  advantageous  prin- 
ciples ;  but  that  he  was  deterred  from  carry - 
the  same  into  effect  by  the  existence  of  the 
law  first  above  mentioned,  as  well  as  by  the 
uncertainity  and  hazard  of  a  very  expensive 
experiment,  unless  he  could  be  assured  the 
exclusive  advantage  of  the  same,  if  on  trial  it 
should  be  found  to  succeed  ;"  and  further 
reciting,  "that  whereas,  it  was  further  sug- 
gested that  John  Fitch  was  either  dead  or  had 
withdrawn  himself  from  this  State,  without 
having  made  any  attempt,  in  the  space  of  more 
than  ten  years,  of  executing  the  plan  for  which 
he  so  obtained  the  exclusive  privilege,  where- 
by the  same  was  justly  forfeited  ;"  it  was, 
therefore,  enacted,  that  the  Act  first  above 
mentioned  should  be,  and  was  thereby,  re- 
pealed ;  and  to  the  end  that  Robert  R.  Living- 
ston might  be  induced  to  proceed  in  an  experi- 
ment which,  if  successful,  promised  import- 
ant advantages  to  the  State,  is  was,  in  and  by 
the  same  act,  further  enacted,  that  privileges 
similar  to  those  granted  to  John  Fitch,  in  and 
by  the  Act  before  first  mentioned,  should  be, 
and  were,  thereby  extended  to  Robert  R.  Liv- 
ingston, for  the  term  of  twenty  years  from 
the  passing  of  the  Act  of  the  27th  of  March, 
1798:  Provided,  nevertheless,  that  Robert  R. 
Livingston  should,  within  twelve  months  from 
the  passing  of  the  Act,  give  such  proof  as 
should  satisfy  the  Governor,  the  Lieutenaut- 
Governor  and  the  Surveyor  General  of  this 
State,  or  a  majority  of  them,  of  his  having 
built  a  boat  of  at  least  twenty  tons'  capacity, 
which  should  be  propelled  by  steam,  and  the 
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mean  of  whose  progress  through  the  water, 
with  and  against  the  ordinary  current  of  the 
Hudson's  River,  taken  together,  should  not 
51O*]  be  less  than  four  *miles  an  hour,  and 
should,  at  no  time,  omit,  for  the  space  of  one 
year,  to  have  a  boat  of  such  construction,  ply- 
ing between  the  cities  of  New  York  and 
Albany: 

That  from  the  time  of  the  passing  of  the 
last-mentioned  Act,  until  the  month  of  April, 
1803.  Robert  R.  Livingston  was  engaged  in 
efforts  to  accomplish  the  object  specified  in  the 
last-mentioned  Act,  and  for  that  purpose  had 
made  divers  experiments,  at  a  very  great  ex- 
pense, which,  though  they  proved  ineffectual, 
convinced  him  of  the  practicability  of  his 
scheme  :  and  that  Robert  Fulton  having  also, 
for  a  length  of  time,  turned  his  attention  to 
the  same  subject,  and  made  many  efforts  and 
experiments  to  accomplish  the  same  object ; 
and  having  discovered  certain  principles  and 
improvements  for  the  application  of  the  steam 
engine  to  the  purpose  of  navigation  ;  and  the 
appellants  having  agreed  to  combine  their  ef- 
forts to  apply  the  power  of  steam  to  propel- 
ling boats,  and  their  interests  in  what  might 
be  the  result  of  their  endeavors;  the  appellants, 
about  the  time  last  mentioned,  caused  to  be 
made  an  application  to  the  Legislature  of  this 
State,  in  consequence  of  which  the  Legisla- 
ture, on  the  5th  of  April,  1803,  passed  a  law, 
entitled  "An  Act  Relative  to  a  Steamboat." 
By  which  it  was  enacted,  that  the  rights, 
privileges  and  advantages  granted  to  Robert 
R.  Livingston,  in  and  by  an  act,  entitled  "An 
Act  Repealing  an  Act  for  Granting  and  Se- 
curing to  John  Fitch  the  sole  right  and  advan- 
tage of  Making  and  Employing  the  Steamboat, 
by  him  lately  invented,  and  for  other  pur- 
poses," passed  the  27th  of  March,  1798,  should 
be  extended  to  Robert  R.  Livingston,  and  Rob- 
ert Fulton,  for  the  term  of  twenty  years  from 
the  passing  of  the  Act  of  the  5th  of  April, 
1803  :  that  the  term  for  giving  the  necessary 
proof  of  the  practicability  of  a  boat  of  twenty 
tons'  capacity,  being  propelled  by  steam 
through  the  water,  with  and  against  the  ordi- 
nary current  of  Hudson's  River,  taken  to- 
gether, four  miles  an  hour,  should  be,  and  the 
same  was,  thereby  extended  to  two  years  from 
the  passing  of  that  Act." 

That  by  a  law,  passed  on  the  6th  of  April, 
1807,  entitled  "An  Act  to  revive  an  Act,  en- 
titled 'An  Act  Relative  to  a  Steamboat,'  it  was, 
enacted,  that  the  Act,  'An  Act  Relative  to  a 
Steamboat,' "  passed  the  5th  of  April,  1803, 
should  be,  and  the  same  was  thereby  extended 
for  the  term  of  two  years,  from  the  6th  of 
April.  1807,  to  exhibit  the  proofs  required  by 
the  Act  passed  on  the  5th  of  April,  1803  : 

That  within  two  years  from  the  passing  of 
51  1*]  the  last-mentioned  *Act,  and  previous- 
ly to  the  month  of  April,  1808.  the  appellants, 
by  their  joint  efforts,  and  at  their  joint  expense, 
built  a  boat  of  more  than  twenty  tons'  capac- 
ity, which  was  propelled  by  steam  through 
the  water  with  and  against  the  ordinary  current 
of  Hudson's  River,  taken  together,  more  than 
four  miles  an  hour  ;  which  boat  had  ever  since 
been  constantly  plying  (except  when  the  navi- 
gation of  the  river  was  interrupted  by  ice) 
between  the  cities  of  New  York  and  Albany, 
and  that  the  appellants  did  irive  su<  h  proofs  as 
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satisfied  the  Governor,  the  Lieutenant-Gover- 
nor  and  the  Surveyor-General  of  this  State,  or 
a  majority  of  them,  that  the  appellants  had 
built  a  boat  of  at  least  twenty  tons'  capacity, 
which  was  propelled  by  steam,  and  the  mean 
of  whose  progress  through  the  water,  with 
and  against  the  current  of  Hudson's  River, 
taken  together,  was  not  less  than  four  miles 
an  hour,  as  by  the  before-mentioned  laws  was 
required  :  as  by  a  certificate,  under  the  hands 
of  Daniel  D.  Tompkins,  Governor,  John 
Broome,  Lieutenant-Governor,  and  Simeon 
De  Witt,  Surveyor-General,  bearing  date  the 
28th  of  July,  1808,  in  the  possession  of  the  ap- 
pellants might  appear : 

That  the  appellants  having  established  their 
boat  as  aforesaid,  by  law,  passed  on  the  llth 
of  April,  1808.  entitled  "An  Act  for  the  Fur- 
ther Encouragement  of  Steamboats  in  the 
Waters  of  this  State,  and  for  other  purposes," 
it  was,  among  other  things,  enacted,  that 
whenever  Robert  R.  Livingston  and  Robert 
Fulton,  and  such  persons  as  they  may  asso- 
ciate with  them,  should  establish  one  or  more 
steamboats  or  vessels,  other  than  that  then 
already  established,  they  should,  for  each  and 
every  additional  boat,  be  entitled  to  five  years' 
prolongation  of  their  grant  or  contract  with 
this  State  :  Provided,  nevertheless,  that  the 
whole  term  of  their  exclusive  privileges  should 
not  exceed  thirty  years  after  the  passing  of 
that  act  ;  that  no  person  or  persons,  without 
the  license  of  the  person  entitled  to  the  exclu- 
sive right  to  navigate  the  waters  of  this  State 
by  boats  moved  by  steam  or  fire,  or  those  hold- 
ing a  major  part  of  the  interest  of  such  privi- 
lege, should  set  in  motion,  or  navigate,  upon 
the  waters  or  this  State,  or  within  the  jurisdic- 
tion thereof,  any  boat  or  vessel  moved  by 
steam  or  fire  :  and  the  person  or  persons  so 
navigating  with  boats  or  vessels  moved  by 
steam  or  fire,  in  contravention  of  the  exclusive 
right  of  the  appellants,  and  their  associates 
and  legal  representatives,  should  forfeit  such 
boat  or  boats  and  vessels,  together  with  the 
engines.  *tackle  and  apparel  thereof,  [*olii 
to  the  appellants  and  their  associates  : 

That  the  appellants,  having,  in  all  respects, 
complied  with,  and  fulfilled  the  terms  and 
conditions  expressed  in  the  before-mentioned 
laws,  became  entitled  to  the  exclusive  right 
and  privilege  to  navigate  the  waters  of  this 
State  by  boats  moved  by  steam  or  fire  : 

That  the  appellants  have  ever  since  held, 
and  yet  hold,   and  were  entitled  to  all  such 
exclusive  right  or  privilege,  having  never  part- 
ed with  or  assigned  any  part  of  the  same,  nor 
had  they  any  associates  in  that  business  ;  and 
well  hoped  that  they  would  be  left  in  the  un- 
i  interrupted  enjoyment  of  their  exclusive  right 
and  privilege,  the  more  especially,  as  the  same 
was    considered    by    the    Legislature   of   this 
State,  as  well  as  by  the  appellants,  as  a  con- 
tract with  the  people  of  this  State,  the  benefit 
of  which  they  were  to  enjoy,  as  a  considera- 
i  lion  for  their  exertions  in  establishing  so  use- 
!  ful  an  improvement  in  the  art  of  navigation, 
I  for  the  hazard  they  had  run  in  making  their 
|  experiments,  and  for  the  irreat  sums  of  money 
which  they  expended  in  carrying  their  plans 
into  successful  operation  : 

That  the  respondents,  in  contravention  of 
the  grant  or  contract  made  to  and  with  ilic 
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.appellants,  and  the  exclusive  right  or  privilege 
to  navigate  the  waters  of  this  State  with  boats 
moved  by  steam  or  fire,  vested  in  the  appel- 
lants, without  any  license  from  the  appellants, 
.had  set  in  motion  in  the  waters  of  this  State, 
and  within  the  jurisdiction  thereof,  that  is  to 
say,  on  the  waters  of  the  Hudson  River,  a 
•certain  boat  or  vessel,  moved  by  steam  or  fire, 
•called  the  Hope,  which  boat  had,  for  a  long 
time  past,  been  employed,  and  as  the  appel- 
lants believed,  and  as  the  respondents  publicly 
avowed,  was  intended  to  be  employed  in  navi- 
gating and  carrying  passengers  on  Hudson's 
River,  between  the  cities  of  New  York  and 
Albany;  whereby  such  boat  or  vessel,  together 
with  the  engine,  tackle  and  apparel  thereof, 
had  become  1'orfeited  to,  and  were  then  justly 
and  rightfully  the  property  of  the  appellants : 

That  the  appellants  had  demanded  the  boat 
of  the  respondents,  and  required  them  to  give 
her  up  to  them,  as  being  forfeited  to  and  be- 
longing to  them  ;  but  that  the  respondents  had 
refused  so  to  do,  insisting  upon  holding  the 
same,  and  on  their  right  to  navigate  the  waters 
of  this  State  therewith  : 

That  the  respondents  actually  retained  the 
-513*]  possession  of  *the  boat,  and  were  em- 
ploying her,  against  the  will  of  the  appellants, 
in  carrying  passengers  for  hire  between  the 
cities  of  New  York  and  Albany,  and  receiving 
and  appropriating  to  their  own  use  the  emolu- 
ments arising  from  such  unlawful  use  of  such 
boat ;  pretending  that  no  such  laws  as  are 
above  mentioned  or  recited  have  been  passed  ; 
or,  if  they  had  been  passed,  that  the  appellants 
had  not  complied  with  the  terms  and  condi- 
tions thereof. 

The  bill  prayed  that  the  respondents  might 
be  enjoined  from  using  or  employing  the  boat 
tailed  the  Hope  in  navigating  the  waters  of 
this  State,  without  the  permission,  and  in  con- 
travention of  the  rights  of  the  appellants ;  that 
the  appellants  might  have  such  other  and  fur- 
ther relief  as  the  nature  of  their  case  should 
require  ;  and  that  process  of  subpoena  should 
issue  against  the  respondent. 

On  presenting  the  bill  to  the  Chancellor,  he 
refused  to  grant  the  injunction,  on  iheez-parte 
application  of  the  appellants ;  but  directed,  on 
filing  the  bill,  an  order  to  be  entered  that  the 
respondents  show  cause  by  the  first  day  of  the 
next  term  why  an  injunction  should  not  issue, 
according  to  the  prayer  of  the  appellants. 

In  consequence  of  this  order,  the  respond- 
ents appeared  in  the  Court  of  Chancery,  at 
the  October  Term,  1811,  and.  amongst  other 
grounds  upon  which  an  injunction  was  resist- 
ed, read  in  evidence  an  act  of  the  Legislature 
of  this  State,  passed  the  9th  of  April,  1811,  en- 
titled "  An  Act  for  the  more  effectual  enforce- 
ment of  the  provisions  contained  in  an  act  en- 
titled '  An  Act  for  the  Further  Encouragement 
of  Steamboats  on  the  Waters  of  this  State,  and 
for  other  purposes ; '  "  whereby  it  is  enacted 
that  the  several  forfeitures  mentioned  in  the 
act  entitled  "An  Act  for  the  Further  Encour- 
agement of  Steamboats  on  the  Waters  of  this 
State,  and  for  other  purposes,"  passed  the  llth 
April,  1808,  shall  be  deemed  to  accrue  on  the 
day  on  which  any  boat  or  boats  moved  by 
steam  or  fire,  not  navigating  under  the  license 
of  Robert  R.  Livingston  and  Robert  Fulton, 
their  associates  or  assigns,  shall  navigate  any 


of  the  waters  of  this  State,  or  those  within  its 
jurisdiction,  in  contravention  of  the  act ;  and 
that  Robert  R.  Livingston  and  Robert  Fulton, 
their  associates  and  assigns,  shall  and  may  be 
entitled  to  the  same  remedy,  both  in  law  and 
equity,  for  the  recovery  of  the  boat  or  engine, 
tackle  and  apparel,  as  if  the  same  had  been 
tortiously  and  wrongfully  taken  out  of  their 
possession :  That  when  any  writ,  suit  or  ac- 
tion is  brought  for  the  recovery  of  such  for- 
feitures, the  defendant  or  defendants  to  such 
writ,  suit  or  action,  the  captain,  *mar-  [*5J4 
iners  and  others  employed  in  so  navigating,  in 
contravention  of  the  law,  shall  be  prohibited, 
by  writ  of  injunction,  from  navigating  with 
or  employing  such  boat  or  boats,  engine  or 
engines,  or  from  removing  the  same,  or  any 
part  thereof,  out  of  the  jurisdiction  of  the 
court,  or  to  any  other  place  than  that  which 
shall  be  directed  for  their  safe  keeping  by  the 
court,  during  the  pendency  of  such  suits,  ac- 
tion or  actions,  or  after  judgment  shall  be  ob- 
tained, if  such  judgment  shall  be  against  the 
defendants,  or  the  master,  or  thing  forfeited  : 
That  when  the  plaintiffs  shall  elect  to  sue  out 
an  injunction,  the  court  granting  the  same 
shall  impose  upon  them  such  rules  as  may  ap- 
pear just  and  proper,  to  prevent  unnecessary 
delays  in  bringing  such  suit  to  issue  and  trial: 
Provided,  always,  that  nothing  in  that  act 
should  be  deemed  or  construed  to  extend  or 
apply  to  the  two  boats  or  vessels,  commonly 
called  steamboats,  belonging  to  Hamilton 
Boyd,  Isaiah  Townsend,  Robert  R.  Henry, 
and  their  associates,  or  to  the  captain,  marin- 
ers and  others  employed  in  navigating  the 
same,  which  boats  or  vessels  were  lately 
launched  at  the  City  of  Albany,  nor  to  the 
steamboat  which,  during  the  'last  summer, 
plied  on  Lake  Champlain,  said  to  belong^to 
James  Winants  and  his  associates,  or  to  the 
captain,  mariners  or  others  employed  in  navi- 
gating the  same,  but  in  regard  to  those  three 
boats  or  vessels,  Robert  R.  Livingston  and 
Robert  Fulton,  and  their  associates  or  assigns, 
should  have  and  enjoy  all  the  remedies  here- 
tofore provided,  in  and  by,  or  resulting  from, 
any  former  law  or  laws  of  this  State,  and  the 
relative  rights  and  remedies  of  the  respective 
parties,  in  relation  to  the  three  boats  or  vessels 
above  mentioned,  should  be  and  remain  as  if 
that  Act  had  not  been  passed. 

It  was  admitted  by  the  appellants'  counsel 
that  an  action  of  detinue  had  been  commenced, 
and  was  pending  in  the  Supreme  Court  of 
this  State,  before  the  filing  of  the  appellants' 
bill  for  the  recovery  of  the  Hope,  her  tackle, 
apparel  and  furniture. 

The  parties  having  been  heard  by  their 
counsel,  His  Honor,  the  Chancellor,  on  the 
18th  November,  1811,  discharged  the  rule  to 
show  cause,  and  denied  the  appellants'  motion 
for  an  injunction  ;  and  from  the  order  for  this 
purpose  the  present  appeal  was  made  to  this 
court. 

The  reasons  for  this  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  An  application  was 
made  by  the  complainants  in  this  cause,  upon 
filing  the  bill,  for  an  injunction  to  restrain  the 
*defendants  from  using  a  steamboat,  [*£>15 
called  the  Hope,  in  the  navigation  of  Hud- 
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son's  River ;  on  which  an  order  was  made,  re- 
quiring the  defendants  to  show  cause  why  such 
An  injunction  should  not  be  granted. 

There  are  circumstances  in  this  case  which 
would  have  induced  me  to  have  availed  my- 
self of  the  aid  of  one  of  the  judges  of  the 
Supreme  Court,  to  decide  on  the  important 
And  novel  questions  which  were  presented,  if 
the  forms  of  the  court  and  the  established 
modes  of  proceeding  had  admitted  of  it ;  but 
that  resort  being  beyond  my  reach,  the  duty 
imposed  prescribed  my  line  of  conduct. 

The  parties  were  heard  on  the  subject  of 
this  order  ;  and,  on  the  part  of  the  defendants, 
it  was  objected  that  the  complainants'  claim 
to  an  exclusive  navigation  of  steamboats  was, 

1.  Contrary  to  the  Constitution  of  the  United 
States. 

2.  That  the  statutes  under  which  the  com- 
plainants claim  having  prescribed  a  remedy 
for  violations  of  the  exclusive  right,  chancery 
must  leave  them  to  pursue  it,  without  its  in- 
terference. 

The  complainants  applied  for  an  injunction, 
on  the  ground  of  a  clear  exclusive  right, 
granted  to  them  by  an  Act  of  the  Legislature 
of  this  State,  secured  and  extended  by  several 
successive  acts. 

Prior  to  the  adoption  of  the  Constitution  of 
the  United  States,  the  respective  states  pos- 
sessed an  absolute  sovereignty  ;  but  the  ex- 
ercise of  some  of  their  powers  of  sovereignty 
was  devolved  upon  Congress,  by  the  Legisla- 
ture of  the  particular  states.  The  residuum  re- 
mained unimpaired  with  the  several  states.  The 
Congress  was  undeniably  a  representation  of 
federative  states;  and  represented  their  sove 
reignty  collectively,  in  their  foreign  relations 
and  the  domestic  objects  appropriately  within 
those  powers. 

None  of  the  restrictions  imposed  by  the  con- 
federation could  have  been  applied  to  the 
present  case,  but  the  fourth  article,  which  in 
less  comprehensive  general  terms,  but  more  in 
detail  than  the  new  Constitution,  secured  to 
the  citizens  of  the  United  States  common 
privileges  and  immunities. 

The  Constitution,  in  the  eighth  section  of 
the  first  article,  confers  on  Congress  the  power 
"  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states.  To  promote 
the  progres's  of  science  and  useful  arts,  by  se- 
curing, for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective 
writings  and  discoveries." 

The  second  section  of  the  fourth  article 
5  US*]  declares  "that  the  citizens  *of  each 
Suite  shall  be  entitled  to  all  the  privileges  ami 
immunities  of  citi/.ens  of  the  several  states." 

The  grant  in  question  is  not  of  the  exclusive 
right  of  a  propelling  power  applied  to  ma- 
chinery of  an  ascertained  construction  ;  but  is 
a  grant  of  the  propelling  power  at  large,  wher- 
ever it  is  possible  to  create  it  on  the  waters  of 
the  State,  if  applied  to  the  purpose  of  navi- 
gating vessels. 

There  is,  certainly,  a  manifest  difference 
between  a  grant  from  the  Executive,  a  depart- 
ment of  the  government  moving  in  its  des- 
tined orbit,  and  one  made  by  the  Legislature 
vested  with  the  supreme  power  of  regulating 
and  disposing  of  the  common  property  of  the 
State,  according  to  what  it  may  conceive  con- 
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ducive  to  the  general  welfare  and  prosperity 
of  the  community. 

How  far  the  power  of  the  Legislature  may 
be  rightfully  exercised,  and  that  it  has  a  right 
I  hold  unquestioned,  as  to  appropriating, 
regulating  and  improving  the  navigable  waters, 
of  the  State,  of  every  description,  for  public 
beneficial  purposes,  as  for  accommodation  of 
commerce  or  navigation,  was  not  a  point  in 
the  range  of  my  inquiry. 

That  the  elements  of  air  and  flowing  water, 
are  incapable  of  any  other  than  a  usufruct- 
uary property,  is  an  elementary  truth.  (2  Bl. 
Com.,  14.)  They  can  only  be  used  during 
the  time  they  are  arrested  and  occupied,  and 
the  actual  possession  retained  by  such  use.  If 
they  escape  from  the  grasp  of  the  occupant, 
or  he  abandons  them,  they  return  to  the 
common  stock,  and  every  other  man  who  can 
have  access  to  them,  has  a  right  to  enjoy  them 
afterwards;  for  "  water  and  air,"  says  Black- 
stone  (2  Bl.  Com.,  18  ;  Brown].,  142),  "are 
moving  things,  and  must  of  necessity  continue 
in  common,  by  the  law  of  nature."  Hence,  by 
the  English  law,  as  well  as  the  law  of  this 
State,  an  action  cannot  be  maintained  for  a 
pond  or  rivulet,  so  many  acres  or  cubic  yards 
of  water  ;  but  for  the  land  at  bottom,  as  so 
many  acres  of  land  covered  with  water  ;  and 
by  a  grant  of  water  nothing  passes  but  a  right 
of  fishing.  (Co.  Litt.,  4.) 

Air  is  so  much  less  susceptible  of  substan- 
tial, permanent  ownership,  that  it  is  not  even 
capable  of  being  occupied  for  the  ordinary 
purposes  of  life,  other  than  by  respiration  or 
for  ventilation,  which  require  a  free  unre- 
strained circulation  to  adapt  them  to  either. 
If  confined  within  impervious  limits,  those 
must  necessarily  have  been  formed  of  matter 
capable  of  appropriation  ;  but  in  that  case, 
the  materials  of  the  inclosure  constitute  the 
line  of  property,  without  any  relation  to  its 
evanescent  contents. 

Steam,  as  an  elastic  fluid  composed  of  ;iir 
and  water,  rarified  *and  expanded  by  [**>  1  7 
the  force  of  heat,  partakes  of  both  those 
elements,  and  has  the  volatile,  elusive  proper- 
ties of  both,  in  a  higher  degree.  It  requires 
an  impenetrable  substance  to  resist  its  escape, 
so  as  to  separate  it  from  the  common  air  of 
the  atmosphere.  It  is  water  expanded  in 
greater  space  and  in  a  subtler  stale  of  fluidity, 
ihan  in  its  natural  state,  and,  from  its  proper- 
ties, less  adapted  to  permanent  appropriation 
than  either  of  its  constituent  parts.  Hence,  it 
is  to  be  inferred,  that  steam  could  not  have 
been  the  subject  of  the  grant,  as  properly. 

The  vessel  propelled  could  not  be  tin-  sub- 
ject of  grant.  Its  dimensions  and  form  mu»t 
be  adventitious.  The  complainants  wen-  to 
construct  it.  at  their  own  expense,  and  the 
propelling  power  is  a  quality  extrinsic  and  ac- 
cidental. 

If  neither  steam,  nor  the  vessel  ii-ing  it, 
could  attach  a  right  of  this  kind,  its  basis 
must  be  laid  in  the  navigable  waters  of  the 
Stale,  and  it  became;  necessary  to  examine  on 
what  foundation  it  can  rest  there. 

When  Justinian,  the  Emperor  of  the  East, 
devised  his  code  of  civil  law.  he  acknowledged 
the  source  of  the  right  to  the  common  enjoy- 
ment of  air  and  water  to  be  paramount  to  bin 
authority,  and  bestowed,  as  a  common  boon, 
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by  the  bund  of  nature,  or,  as  we  would  ex- 
press the  same  sentiment,  by  Nature's  God  ; 
an  acknowledgment,  from  the  situation  of  the 
legislator,  from  the  occasion  and  manner  of 
making  it.  calculated  to  impress  the  mind 
with  its  sincerity  and  truth,  and  that  it  was 
dictated  by  the  general  sense  of  mankind. 

The  civil  code  was,  in  its  origin,  merely 
municipal  ;  but  from  the  extent  of  country 
and  population  for  which  it  was  devised,  from 
the  great  antiquity  of  its  sources,  from  the 
amelioration  which  the  experience,  wisdom, 
and  science  of  successive  ages  had  infused, 
from  the  sound  maxims  of  justice  and  juris- 
prudence it  contained,  from  the  able  and 
learned  jurists  intrusted  with  its  compilation, 
as  well  as  its  intrinsic  worth,  it  has  been  de- 
servedly held  in  reverence  by  all  the  civilized 
world,  and,  in  many  European  countries,  is  the 
avowed  basis  of  their  municipal  laws ;  but, 
perhaps,  in  no  one  instance,  is  it  entitled  to 
more  profound  respect  than  for  such  formal 
disclaimer,  and  its  motives,  which  the  ac- 
knowledgment imports. 

In  the  Institutes,  lib.  3.,  tit.  1.,  De  aere, 
aqua  profluente,  &c.,  it  is  laid  down,  that 
those  things  which  are  given  to  mankind,  in 
common,  by  the  law  of  nature,  are  the  air. 
running  water,  the  sea,  £c. 
518*j  *  All  rivers  (Just.  Inst.,  lib.  2,  tit.  2, 
De  Fluminibus  et  Portibus)and  ports  are  pub- 
lic, and,  therefore,  the  right  of  fishing  in  ports 
or  rivers  is  in  common  ;  and  herewith  agrees 
Domat.,  29,  3'.»8. 

The  general  principles  applied  to  the  sea 
have  as  uniformly  been  extended  to  rivers  in 
which  the  tide  ebbs  and  flows,  as  arms  of  the 
sea.  Those  rivers  flowing  through  territories 
which  bind  and  confine  them  contract  their 
public  use  to  the  people  of  the  states  border- 
ing on  them  ;  which,  in  practice,  has  been 
considered  as  a  national  occupancy,  vesting 
in  the  people  of  those  states  the  same  enjoy- 
ment as  common  to  all,  on  a  more  con- 
tracted scale  ;  but  whether,  when  flowing 
through  distinct  sovereignties,  they  are  at  all 
susceptibleof  exclusive  national  appropriation, 
so  as  to  exclude  the  nation  most  remote  from 
the  sea  from  a  free  access  to  it,  has  been  a 
question  of  animated  discussion  both  here  and 
in  Europe. 

The  common  law  doctrine  is  conformable  to 
those  principles.;  and  is  conceived  in  such 
terms,  and  to  be  traced  to  so  early  a  day,  as  to 
warrant  a  presumption  that  it  is  derived  from 
the  civil  law. 

Bracton  B..  lib.  1,  ch.  12,  sec.  6.  is  quoted 
by  Sir  Matthew  Hale,  in  his  Treatise  de  Jure 
Maris,  &c.,  contained  in  Hargrave's  Law 
Tracts,  83,  as  to  the  common  use  of  rivers 
and  ports. 

That  navigable  rivers  in  which  the  tide  ebbs 
and  flows  are  considered  as  arms  of  the  sea, 
and,  as  it  would  seem,  whether  the  waters 
were  salt  or  fresh,  was  recognized  in  a  number 
of  cases  (Da vies'  Rep.,  149;  1  Mod.,  105;  6 
Mod.,  73;  1  Salk.,  357  ;  4  Burr.,  2164);  and 
-some  traces  of  the  jealousy  with  which  they 
were  guarded  from  obstruction  are  to  be  found 
as  early  as  Magna  Charta.  (Mag.  Char.,  ch.  23.) 

The  passage  from  Hargrave,  Law  Tracts. 
110,  was  not  quoted  correctly  by  the  counsel 
for  the  complainants,  for  he  there  speaks  of 
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inland  rivers,  which  empty  themselves  imme- 
diately into  the  sea,  to  which  different  doc- 
trines apply.  In  the  case  from  (i  Mod.,- 73, 
Holt  held  that  the  king's  grant  could  not  bar  a 
common  right  of  fishing  in  a  navigable  river. 
But  Hale,  in  his  treatise,  shows  a  number  of 
cases  in  which  a  grant  of  that  kind  was  held 
available,  and  that  a  subject  might  possess  a 
franchise  in  a  port ;  as  customs  arising  from 
its  use,  or  even  the  soil  ;  and  so  is  now  the  ac- 
knowledged doctrine  ;  but  though  all  these 
rights  might  exist  in  subjects,  \\ic  jus  publicum 
of  passage  and  repassage  was  not  thereby  de- 
stroyed, and  no  annoyance  or  obstacle  was  to 
be  tolerated  to  interrupt  or  incommode  the 
navigation. 

Hale.  Harg.  Law  Tracts,  84,  remarks,  that 
when  a  port  is  fixed,  though  the  soil,  franchise 
or  dominion  thereof,  priina  facie,  is  in  the 
king,  or  by  derivation*  from  him,  in  a  [*51$> 
subject,  yet  that  lliejus  pritatinn  is  clothed  and 
superinduced  with  a  jus  publicum,  wherein 
both  natives  and  foreigners,  in  peace  with  the 
kingdom,  are  interested,  by  reason  of  com- 
merce, trade  and  intercourse  ;  "  and  this  pub- 
lic right  consists,  among  other  things,  princi- 
pally in  that  they  ought  to  be  free  and  open 
for  subjects  and  foreigners,  to  come  and  go 
with  their  merchandise  ;  "  that  "  they  ought  ta 
be  preserved  from  impediments  and  nuisances 
that  may  hinder  or  annoy  the  access,  abode  or 
recess  of  ships,"  «&c. 

Navigable  rivers,  in  which  the  tide  ebbs  and 
flows,  are  within  the  same  reason,  and  subject 
to  the  same  distinctions.  They  admit  of  pri- 
vate interests  in  them  ;  but  they  must  all  be 
subservient  to  the  public  interest,  to  promote 
and  protect  which,  in  England,  the  king  has  a 
general  conservancy  ;  but  whenever  he  makes 
a  grant  of  the  soil  or  franchise  of  a  port,  or  of 
a  navigable  river,  the  legal  construction  is, 
that  it  must  be  in  subserviency  to  the  public 
rights,  and  the  common  use  of  all  the  subjects 
of  the  realm,  and  even  of  foreigners. 

None  of  the  books  I  have  consulted  on  the 
subject,  and  none  of  those  cited  in  argument, 
have  shown  a  case  in  which  a  grant  of  a  navi- 
gable river  or  port  vested  in  the  grantor  a 
right  to  the  exclusive  enjoyment  of  its  use. 
The  construction  of  wharves  and  other  lateral 
erections,  calculated  to  give  facility  to  com- 
merce and  navigation,  and  to  promote  public 
convenience,  has  been  authorized,  in  numer- 
ous instances,  by  acts  of  Parliament,  in  Great 
Britain,  and  by  acts  of  the  Legislature  here. 
The  opening  of  waters  not  navigable,  or  such 
as  were  imperfectly  so,  have  sometimes  given 
rise  to  the  imposition  of  tolls,  both  here  and  in 
Great  Britain.  But  no  exclusive  right  of  nav- 
igating has  been  granted  to  particular  persons, 
or  to  vessels  of  a  particular  construction,  or 
possessing  certain  properties,  in  either  coun- 
try ;  and  it  would  seem  that  it  was  considered 
contrary  to  the  jus  publicum  that  such  a  grant 
should  be  made. 

The  erection  of  bridges,  and  the  establish- 
ment of  ferries,  across  navigable  rivers,  are 
modifications  of  the  jus  publicum.  They  are 
all  directed  to  the  same  object,  the  accommo- 
dation and  convenience  of  the  public.  They, 
however,  have  no  foundation  in  the  law  of 
nature  ;  they  are  the  effects  of  the  invention 
and  labor  of  man. 
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If  by  the  common  law  of  England,  naviga 
ble  rivers,  in  which  the  tide  ebbs  and  flows, 
were  deemed  consecrated  to  the  common 
o2O*]  *use  of  all,  as  of  common  right,  if  no 
impediment  or  obstruction  was  to  be  admitted 
to  impede  the  navigation;  if  a  grant,  which,  by 
its  terms,  in  all  other  cases,  would  have  passed 
a  fee,  uxque  ad  coelum.  was,  by  the  established 
construction  of  law,  to  glance  from  the  sur- 
face of  a  navigable  river,  or  attach  to  its 
bottom,  and  give  only  an  exclusive  right  to  the 
grantee,  to  catch  the  swimming  fish,  while 
within  the  bounds  of  his  grant;  if  the  common 
law  was  the  law  of  all  the  states  in  the  Union, 
at  the  time  the  Constitution  was  adopted,  as  it 
certainly  was  in  this,  it  may  be  a  question  of 
very  serious  import,  how  far  a  particular  state 
may  detract  from  privileges  and  immunities, 
at  common  law  incapable  of  annihilation  or 
restraint,  common  to  all,  at  the  time  the  Con- 
stitution was  adopted,  and  regulated  by  princi- 
ples which  shielded  them  from  every  species 
of  private  appropriation. 

The  claim  of  the  complainants  is  not 
founded  on  original  invention.  The  mode  of 
generating  steam  and  its  properties  was  known 
as  early  as  the  seventeenth  century  ;  a  patent 
for  a  steam  engine  was  granted  in  England 
late  in  that  century.  Projects  for  propelling 
boats  by  steam  have  been  under  the  public 
eye  for  near  twenty-five  years,  as  appears 
from  the  complainants'  bill  and  the  laws 
of  the  Suite,  and  the  first  Act  on  the  subject 
recognizes  the  invention  of  a  steamboat  by 
John  Fitch.  The  combination  of  machinery, 
and  the  application  of  the  power  to  give  it 
effect,  have  been  happily  adapteil  to  the  pro- 
pelling of  vessels.  It  is  a  matter  of  public 
notoriety  that  they  are  now  in  a  train  of  suc- 
cessful operation  ;  and  whenever  the  exertion 
of  the  ingenuity  and  perseverance,  which  per- 
fected them  to  the  point  at  which  they  have 
now  arrived,  can  become  the  legitimate  object 
of  judicial  cognizance,  the  incalculable  utility 
and  convenience  which  the  public  experience 
from  the  invention  merit  every  consideration 
in  favor  of  the  inventors  which  a  court  can 
possibly  yield  to,  consistent  with  the  correct 
administration  of  justice;  but  here  they  were 
not  brought  into  view,  and  could  have  no 
weight. 

The  laws  of  the  State  alluded  to  have 
granted  the  exclusive  right  of  using  vessels 
impelled  by  steam,  in  the  navigable  waters  of 
this  Stale,  to  the  complainants.  Suppose  this 
grant  valid  ;  if  the  Legislature  of  this  State 
could  make  an  exclusive  grant  of  that  nature, 
could  they  not  have  extended  it  to  vessels  im- 
pelled by  the  winds  or  by  oars,  and  to  vessels 
of  every  other  description  capable  of  floating  ? 
If  they  cannot,  where  is  the  line  of  distinction 
to  be  drawn  between  what  has  been  granted 
.">ii  I*]  and  what  is  *unsusceptible  of  grant  ? 
If  carried  to  this  extent,  would  it  not  be  an 
abridgment  of  common  rights  ?  Could  it 
comport  with  the  constitutional  provision,  that 
the  citizens  of  all  the  stales  are  to  have  like 
privileges  and  immunities  with  the  citizens  of 
Ihe  several  slates  ?  With  whom  are  they  to  be; 
ranked  ?  With  the  class  who  hold  exclusive 
rights  in  the  Slate,  or  with  the  excluded  clans 
of  citizens  ?  If  the  most  favored  citizens  are 
not  lo  give  the  test,  what  proportion  of  the 
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collective  number  of  the  citizens  of  this  State 
are  to  constitute  it  ?  If  a  numerical  calculation 
is  to  be  admitted,  are  a  tenth,  a  hundredth  or 
a  thousandth  part  to  afford  such  test  ?  Would 
it  consist  with  the  intent  of  the  Constitution  of 
the  United  States  that  any  portion  of  the  citi- 
zens of  an  individual  state,  described  by  their 
age,  their  occupations,  or  estates,  should  have 
the  exclusive  right  of  using  the  navigable 
waters  of  such  state  ?  Can  the  Constitution  be 
so  construed  as  to  give  rights  to  the  citizens  of 
all  the  states  superior  to  the  rights  of  that 
state  in  which  they  are  to  be  exercised  ?  Or 
was  the  second  section  of  the  fourth  article  in- 
tended to  secure  equal  rights  to  all  ?  And 
should  the  grant  in  this  case  partake  of  the  nat- 
ure of  a  contract,  could  its  consideration  be 
legally  carved  out  of  the  jus  publicum  of  the 
citizens  of  the  United  States  ? 

These  are  questions  which,  at  the  first  blush, 
must  appear  of  much  moment  ;  certainly  too 
much  so  to  admit  of  being  determined  without 
the  fullest  investigation.  Without  meaning  to 
decide  upon  any,  the  mere  propounding  them 
must  carry  conviction  to  every  mind  that  the 
subject  is  involved  in  much  doubt  and  diffi- 
culty, and  that,  from  its  novelty,  its  impor- 
tance and  perplexity,  it  constitutes  a  case  inca- 
pable of  being  considered  so  clear  and  plain  as 
not  to  admit  of  doubt,  which  is  the  only 
ground  upon  which  an  injunction  could  have 
been  then  granted  on  the  bill  of  the  complain- 
ants. 

The  acts  recited  in  the  complainants'  bill 
show  that  the  grant  under  which  they  claim, 
and  the  penalty  prescribed  for  violating  their 
exclusive  right,  were  coeval ;  the  same  Act 
which  granted  the  one  having  created  the 
other.  There  was  no  pre-existing  common  law 
right,  at  the  time  those  acts  were  passed  to 
which  the  statute  remedy  might  be  deemed  ac- 
cumulative. 

The  authorities  cited  to  this  point  were 
chiefly  criminal  cases ;  but  the  analogy  be- 
tween those  and  civil  cases  is  strong,  and  so 
recognized  in  some  of  the  cases  as  to  this 
point ;  and  I  inclined  to  the  opinion  that  the 
sanctions  prescribed  by  the  acts  could  not  be 
exceeded.  The  first  point,  however,  operat- 
ing against  the  granting  an  *injunc-  [*V">2i2 
lion,  it  cannot  be  useful  to  enter  into  a  partic- 
ular examination  of  this  ;  nor  could  the  pos- 
session relied  on  be  of  any  avail  to  the  com- 
plainants, on  their  motion  ;  their  title  being 
set  forth  and  appearing  doubtful,  which  was 
not  the  case  in  liolton  v.  Hull,  JJ  Ves.,  Jr., 
140,  and  Hnrmer  v.  Pit  me,  14  Ves.,  Jr.,  130. 
adjudged  since  the  Revolution,  and  much  re- 
lied on  in  argument.  Both  those  cases  arose 
on  conflicting  claims  between  original  invent- 
ors and  claimants  under  patents  for  improve- 
ments. The  patents  were  admitted.  In  the 
first  case,  the  patentees  had  been  in  possession, 
for  twenty-seven  years,  of  their  patent  riirhts. 
In  the  latter,  it  would  seem,  from  Lord 
Eldon's  opinion,  that  the  possession  under 
color  of  the  patent  had  been  so  reasonably  long 
and  undisputed,  as  to  be  deemed  an  evidence 
that  the  public  had  acquiesced  in  the  enjoy- 
ment of  the  right.  Hut  in  this  case  the  valid- 
ity of  the  original  grant  on  which  the  posses- 
sion is  to  IHJ  bottomed  was  the  object  of  con- 
troversy. 
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A  number  of  other  points  were  made,  and 
some  of  them  argued  with  the  greatest  zeal 
and  ability,  but  they  did  not  come  within  the 
range  of  my  opinion.  They  were  disregarded, 
because  a  decision  on  them  could  not  have  al- 
tered the  result ;  and  I  thought  this  a  case  in 
which  it  was  highly  expedient  that  every 
question  not  indispensably  necessary  to  be  de- 
termined upon,  in  order  to  dispose  of  the 
motion,  should  be  left  for  ulterior  considera- 
tion, if  the  prosecution  of  the  bill  should  re- 
•quire  further  judicial  investigation. 

Upon  the  whole,  I  was  clearly  of  opinion 
that  this  was  a  case  in  which  an  injunction 
ought  not  to  be  granted,  in  thai  stage  of  the 
cause,  and  that  the  complainants  should  take 
nothing  by  their  motion. 

The  counsel  for  the  appellants  stated  that 
they  should  contend  that  the  order  of  the 
•Chancellor  ought  to  be  reversed  ;  because. 

That  by  the  laws  of  the  State,  the  appellants 
are  invested  with  an  exclusive  right  to  navi- 
gate the  waters  of  this  State  by  steam,  and 
that  they  are  entitled  to  the  interposition  of 
the  Court  of  Chancery  to  restrain  the  respond- 
ents, who  are  violating  that  right : 

That  by  one  of  those  laws,  passed  in  the 
year  1808,  any  boat  violating  their  right  be- 
comes forfeited  to  the  appellants,  and  they  are, 
therefore,  entitled  to  an  injunction  : 

That  the  steamboat  called  the  Hope,  em- 
ployed by  the  respondents,  and  mentioned  in 
the  bill,  in  consequence  of  the  forfeiture,  is 
the  property  of  the  appellants  ;  and  the  appel- 
lants have,  therefore,  the  same  right  to  the  in- 
terposition of  the  Court  of  Chancery,  to  re- 
strain the  respondents  from  the  use  of  it,  that 
523*]  they  would  *have  a  right  to  the  like 
interposition  in  case  the  respondents  were  in 
possession  of  any  other  property  of  the  appel- 
lants, and  were  using  it,  to  the  prejudice  of 
the  appellants,  as  well  as  from  the  wear  and 
danger  to  which  the  boat  is  liable,  while  it  is 
permitted  to  navigate. 

3.  That  in  every  government  there  must  be 
a  supreme  or  sovereign  power,  which  has  the 
entire  authority  of  shutting  up  and  regulating 
rivers  and  roads.      This  supreme  power  has 
never  been  ceded  to  Congress,  and  must,  there- 
fore,   of  course,  remain  in  the  State,  which 
alone  is  the  judge  of  the  expediency  of  exer- 
cising it. 

4.  That  the  waters  within  the  territory  of 
the  respective  states  are  the  property  of  the 
states,  and  that  the  Legislature  of  this  State 
has  as  great  power  over  its  territory  as  an  in- 
dividual has  over  his  property ;  and  has  as 
much  right  to  regulate  or  restrain  the  use  of 
an  invention,  in  the  territory  of  the  states,  as 
an  individual  would  have  to  prohibit  the  use 
on  his  own  property. 

5.  That  the  grant  to  the  appellants  is  a  sol- 
emn contract  made   between  them   and  the 
State,  by  which  the  State,  for  a  valuable  con- 
sideration, bound  themselves  to  give  the  ap- 
pellants tlie    exclusive  privilege  which  they 
claim.      The  appellants  have  faithfully  per- 
formed the  contract  on  their  part,   at   very 
great  expense  and  hazard,  and  are,  therefore, 
entitled  to  the  benefit  promised  them   by  the 
State. 

6.  That  the  subject  of  their  grant,  or  con- 
tract, with  the  State,  is  such  as  is  capable  of 
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being  granted,  or  respecting  which  a  contract 
may  be  made. 

7.  That  even  were  it  possible  to  suppose  the 
title  doubtful,  still,  according  to  the  invaria- 
ble practice  of  the  court,  the   appellants  are 
entitled  to  an  injunction,  to  quiet  a  possession 
taken  by  virtue  of  a  statute  (or,  indeed,  of  any 
matter  of  record),  till  by  a  trial  at  law,  or  an 
issue  directed  by  the  Court  of  Equity,  the 
opinion  of  the  judges  is  had  thereon. 

8.  That  the  rule  in  equity  is  to  protect  a 
possession,  held  even  without  a  title,  till   a 
better  right  is  shown,  by  a  trial  at  law,  if  the 
possession   has   been  for   three  years  or  up- 
wards ;  a  title  being,  in  such  case,  presumed. 

9.  That  in  the  case  of  the  appellants,  their 
title  under  the    law  is  not  disputed   by   the 
court  or  the  parties,  but  the  doubt  raised  by 
the  Chancellor  is  on  the  validity  of  the  laws, 
or  the  right  of  the  *State  to  make  the  [*524: 
same.     The  possession,  in  such  case,  must  re 
vert  back  to  the  time  when  the  State  first  ex- 
ercised the  right  to  grant  exclusive  privileges, 
in  its  waters,  of  a  similar  nature,  which  (with- 
out noticing  other  exercises  of  this  power,  at 
a  very  early  date),  but  confining  it  to  steam- 
boats, is  as  far   back  as  the  grant   to  John 
Fitch,  a  period  of  such  length  as  would  pro- 
tect   a  possession,   even  at    law,   against  an 
ejectment,  and  entitle  any  possessor  to  an  in- 
junction on  the  mere  possession. 

10.  Because,  even  if  the  power  of  invalidat- 
ing the  right  of  the  State  lay  with   Congress, 
or  the  citizens  of  other  states,  the  defendants, 
being  citizens  of  this   State,  could   not  avail 
themselves  of  this  pretense  for  disturbing  the 
possession    of    the    appellants  —  neither    the 
courts  of  law  nor  equity  permitting  the  title 
of  a  stranger  to  be  of  any  avail,  except  to 
those  who  deduce  a  title  under  such  stranger. 

11.  Because,  whatever  may  be  the  common 
law,    relative  to  navigable  waters,   and  the 
rights  of  citizens  of  other  states  therein,  in 
virtue  of  the  federal  Constitution,  the  law  was 
altered  in  this  State,  and  in  several  others,  rel- 
ative to  steamboats,  the  exclusive  use  of  which 
was  vested  in  John  Fitch,  before  steamboats 
were  in  existence  for  the  common  law  to  op- 
erate upon,  and  several  months  before  the  fed- 
eral Constitution  was  adopted. 

12.  Because    the    Court  of   Chancery    has 
founded  its  doubts  upon  an  erroneous  con- 
struction  of    the    privileges  supposed   to   be 
granted  by  the  Confederation,  or  the  present 
federal  Constitution,  to  the  citizens  of  the  re- 
spective states,  in  the  waters  of  the  State,  and 
which,  even  if  correct,  would   not  apply  to 
the  case  of  the  defendants,    who  are  citizens 
of  this  State. 

13.  Because  the  Legislature  represents  the 
people  of  the  State,  as  the  Constitution  and  the 
very  style  of  the  laws  declare  ;  that  the  defend- 
ants   are,    therefore,   parties  to  the  law,  and 
have,  as  such,  participated  in  the  advantages, 
that  both  the  law  and  the  Court  of  Chancery 
declare  have  been  derived  to  the  people  of  the 
State,  from  the  contract  made  in  iheir  behalf 
by  their  representatives,  and  have  no  right  to 
nullify  their  own  act ;  and  upon  this  ground 
the  appellants  are  entitled  to  the  aid  of  the 
Court  of  Equity  to  enforce  a  specific  perform- 
ance of  their  agreement. 

14.  Because    the  law  forfeiting  the  boat, 
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vests  the  property  as  soon  as  it  has  begun  to 
navigate,  and  is  a  compensation  for  the  first 
offense  only  ;  and  for  all  subsequent  injuries, 
by  a  continuance  of  the  wrong,  the  appellants 
have  no  remedy  but  an  injunction  to  stop  the 
repetition  of  them. 

5tio*]  *15.  Because,  even  if  the  appellants 
might  recover  damages  at  law,  which  is  very 
doubtful,  yet  it  could  only  be  by  a  multiplic- 
ity of  suits  (every  trip  of  the  boat  affording 
ground  for  a  new  suit)  ;  and  it  is  the  estab- 
lished practice  of  the  courts  of  equity  to  grant 
injunctions  in  order  to  prevent  a  multiplicity 
of  suits. 

16.  Because  it  is  the  practice  of  courts  of 
equity  to  prevent  damages,  and  not  leave  a 
party  first  to  be  injured,  and  then  send  him  to 
seek  a  compensation  at  law. 

17.  Because  it  is  the  practice  of  the  courts 
of  equity  to  control  the  operation  of  forfeit- 
ures or  penalties,  where  they  do  not  make  the 
object  of  the  contract,  but  are  held  up  in  ter- 
rorem,  and  to  inquire  into  the  intention  of  the 
parties,  and  enforce  the  agreement  according 
to  such  intention,  and  more  particularly  where 
the  forfeiture  is  inadequate,  or  does  not  ex- 
tend to  the  whole  offense. 

18.  That  an  injunction,  by  the  established 
law  and  practice  of  the  courts  of  chancery, 
ought  to  be  granted  in  each  of  the  following 
cases  :     1 .  Where  the  complainant  has  a  clear 
legal  right,  or  an  equitable  one,  founded  on 
the  particular  merits  of  his  case.      2.    When 
he  claims  by  record,  or  under  an  Act  of  the 
Legislature.     3.    Where,  without  an  injunc- 
tion, he  might  sustain  an  irreparable  injury. 
4.  Where  the  party  has  been  any  time  in  the 
enjoyment  of  the  right  he  claims.     5.    Where 
he  claims  a  specific  remedy.      6.    When   the 
legal  remedy  is  inadequate,  if  he  has  one.     7. 
Where  he  has  no  remedy  at  law  but  a  multi- 
plicity of  suits.     8.   Where  the  equity  is  clear, 
but  the  Chancellor  has  doubts  as  to  the  legal 
title.     In  such  case,  it  is  the  invariable  rule  to 
quiet  the  possession  till  the  doubt  is  cleared  up 
by  an  issue  at  law,  under  the  direction  of  the 
court. 

In  the  present  case  all  these  claims  upon  the 
court  for  an  injunction  are  united.  The  ap- 
pellants have  a  clear  right :  they  claim  under 
an  Act  of  the  Legislature ;  they  sustain  irre- 
parable mischief,  while  their  right  is  violated, 
and  the  boat  to  which  they  are  entitled  is 
withheld  from  them :  they  have  been  for  a 
length  of  time  in  possession  :  they  claim  a 
specific  performance  of  a  contract  :  they  re- 
quire the  aid  of  the  court  to  prevent  a  multi- 
plicity of  suits :  their  equity  is  clear :  they 
are,  therefore,  entitled  toan  injunction,  till  the 
Chancellor's  doubts  are  cleared  up  at  law. 

The  respondents' counsel,  on  the  other  hand^ 
stated  that  they  should  insist  that  the  order  of 
the  Chancellor  ought  to  be  affirmed  : 

1.  Because  the  acts  of  the  Legislature  of  this 
f>tiO*j  State,  in  favor  of  *the  appellants,  are 
repugnant  to  the  Constitution  and  laws  of  the 
United  States  ;  and,  therefore,  gave  no  rights 
to  the  appellants,  upon  which  the  relief,  or  in- 
junction sought  by  their  bill  could  be  founded. 

2.  Because,  admitting  the  validity  of  those 
acts,  the  appellants  were  not  entitled   to  any 
other  remedy  than  that  prescribed  by  the  Leg- 
islature. 
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3.  Because,  if  the  injunction  issues  and  the 
appellants  have  no  right  to  the  exclusive  priv- 
ilege they  claim,  the  respondents  are  without 
any  redress  for  the  injury  they  must  neces- 
sarily sustain  ;  whereas,  if  the  appellants  have 
the  right,  they  have  a  complete  remedy  against 
the  respondents  for  whatever  damages  they 
may  suffer  by  a  violation  of  that  right. 

4.  Because  an   injunction  never  ought  to 
issue  until  the  right  of  the  party  applying  has 
been  first  settled  at  law,  unless  to  prevent  an 
irreparable  mischief. 

5.  Because,  in  this  case,  the  injunction  will 
not  prevent,  but  may  create  an  irreparable 
mischief. 

Mesara.  Hoffman  (Golden  and  Riggs  on  the 
same  side),  for  the  appellants  :  1.  This  State 
has  power  to  grant  exclusive  privileges,  and 
particularly  an  exclusive  right  to  navigate  the 
waters  within  its  jurisdiction.  This  power  is 
inherent  in  every  sovereign,  and  in  every  reg- 
ular government  ;  it  is  a  power  which  may  be 
most  beneficially  exercised  for  the  promotion 
of  industry,  enterprise,  commerce,  science  and 
the  arts.  Canals,  toll-bridges,  turnpikes,  fer- 
ries, public  markets,  &c.,  are  all  exclusive 
privileges,  which  have  always  been  granted 
whenever  the  sovereign  power  of  the  State 
has  thought  them  expedient.  The  expediency 
of  granting  them  does  not  affect  the  right.  It 
rests  exclusively  in  the  discretion  of  the  Leg- 
islature to  grant  or  withhold  the  privilege. 
The  navigable  waters  of  the  State  do  not  limit 
the  exercise  of  this  power,  nor  can  they,  by 
any  public  law,  as  has  been  suggested,  control 
the  sovereignty  of  the  State,  tord  Hale,  in 
the  treatise  published  by  Hargrave  (Harg.  Law 
Tracts,  60-67, 71-73),admits  that  the  Parliament 
may  control  the  jus  publicum.  as  to  navigable 
waters,  though  the  king  cannot. 

Parliament  in  England  may  obstruct  or  de- 
stroy a  port.  So  may  the  king  erect  a  new 
port  and  dissolve  it.  He  may  prohibit  the  en- 
trance into  certain  navigable  waters,  unless 
tolls,  &c.,  are  paid.  He  may  do  many  things 
in  relation  to  ports  and  navigable  waters  ;  but 
there  are  other  things  in  relation  to  them  which 
ran  *only  be  done  by  Act  of  Parlia-  [*527 
ment.  The  power  of  the  king  is  limited,  in 
this  respect,  but  not  that  of  the  Parliament. 
But  even  the  king  may  do  as  much  as  has  been 
done  by  the  Legislature  in  the  present  case. 
This  State  has  sovereign  power  over  all  its  ter- 
ritory, over  the  water  as  well  as  the  land,  and 
uniformly  exercises  equal  power  over  both. 
The  srrant  to  the  Duke  of  York  includes  the 
Hudson  River,  eo  nomine,  and  the  charter 
grants  the  Hudson  by  name.  Under  that  grant 
one  third  of  the  property  of  the  State  is  held. 
Our  laws  relative  to  the  claim  of  New  Jersey 
are  founded  on  the  right  derived  under  this 
grant.  All  the  citizens  of  the  United  States, 
no  doubt,  are  free  to  use  the  Hudson.  They 
have  a  usufructuary  right  in  that  river  ;  for  it 
is  a  public  highway  (Palmer  v.  Mullif/an,  3 
Caines"  Rep.,  307);  but  does  not  the  Legis- 
lature regulate  highways,  establish  turn- 
pikes and  toll-bridges,  so  that  they  cannot 
be  passed  without  paying  such  tolls,  and  con- 
forming to  the  regulations  established  by  the 
Legislature  ?  Exclusive  privileges,  as  to  driv- 
ing public  stages  along  certain  roads,  have 
been  granted  by  the  Legislature  (sess.  20,  ch. 
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70 ;  sess.  26,  ch.  20 ;  sess.  27,  ch.  37),  and  the 
citizens  of  other  states  as  well  as  our  own  are 
compelled  to  submit  to  those  regulations.  The 
Constitution  of  the  United  States,  art.  4,  sec. 
2,  provides  only  that  the  citizens  of  other 
states  shall  have  equal  privileges  and  immu- 
nities with  our  own.  They  can  possess  none 
other  or  greater.  The  State  has  exercised 
rights  of  property  as  well  as  jurisdiction  over 
its  waters.  It  every  day  grants  land  under 
the  water  of  the  Hudson  for  wharves.  One 
third  of  the  City  of  New  York  is  built  on  land 
formerly  covered  by  the  Hudson.  Grants  of 
ferries  are,  pro  tnnto.  exclusive  grants  of  the 
water.  The  appellants  claim  only  a  usufruct- 
uary privilege,  and  that  others  should  be  pro- 
hibited from  interfering  with  its  exercise. 

Air  and  water  are  free,  but  they  are  not  to 
be  used  to  the  public  injury ;  and  the  Legis- 
lature may  interfere  to  regulate  their  use  to 
prevent  public  injury,  or  to  promote  the  pub- 
lic good.  Is  not  the  Legislature,  in  this  re- 
spect, omnipotent  ?  Who  can  control  it,  un- 
less by  the  provision  of  the  constitution  ?  The 
English  Parliament  is  deemed  omnipotent.  (1 
Bl.  Com.,  108,  109.)  And  the  Legislature  is 
equally  absolute  and  despotic,  except  where  it 
is  restrained  by  the  constitution. 

But  it  will  be  said  that  the  acts  in  question 
are  against  the  Constitution  of  the  United 
States,  and  therefore  void.  Ever}'  presumption 
is  in  favor  of  these  acts,  as  they  have  been 
passed  by  different  Legislatures,  from  1793  to 
the  present  time.  A  succession  of  legislatures, 
governors  and  chancellors  have  considered 
528*]  *them  constitutional;  and  the  last  Act 
of  1811  was  passed  after  the  question  as  to 
the  constitutionality  of  the  other  acts  was 
agitated. 

The  power  vested  in  Congress  "  to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,"  art.  1,  sec.  8,  does  not  pro- 
hibit the  regulation  of  internal  commerce 
within  the  State.  If  it  did.  it  would  be  equally 
applicable  to  the  land  as  to  water ;  and  the 
Legislature  could  not  establish  turnpikes,  toll- 
bridges  or  ferries.  &c.,  which  might  affect  the 
commerce  with  neighboring  states.  But  if  a 
certain  description  of  wagons  were  required, 
for  example,  in  the  County  of  Rensselaer, 
would  not  the  wagons  coming  from  Vermont 
be  bound  to  conform  to  the  regulation  ?  So  a 
ferry  across  the  Hudson  may  be  established, 
which  may  require  all  travelers  or  passengers 
to  cross  in  particular  boats,  and  all  persons 
must  submit  to  the  regulation. 

The  regulation  of  commerce  with  foreign 
nations  means  the  establishing  of  duties  of 
impost,  tonnage,  non-intercourse,  embargoes, 
quarantine,  &c.  But  there  is  nothing  in  the 
language  of  the  Constitution  which  gives  this 
power  exclusively  to  Congress,  in  cases  where 
it  can  be  exercised  concurrently  with  the 
states.  Congress  may  prohibit  the  importa- 
tion of  slaves,  and  so  may  a  state ;  and  this 
State  has  prohibited  their  importation.  The 
State  cannot  lay  any  duties  on  imports,  or  ex- 
ports, or  tonnage,  because  it  is  expressly  pro- 
hibited. Vessels  approaching  our  harbors 
from  sea  must  submit  to  the  laws  of  Congress, 
relative  to  the  custom-house  ;  but  when  arrived 
within  our  jurisdiction,  they  are  subject  to  our 
municipal  law.  Thus,  the  master  of  every 
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foreign  vessel  is  required,  by  statute,  to  report 
the  passengers  to  the  mayor  of  the  City  of  New 
York. 

Again,  Congress  has  the  power  to  promote 
the  progress  of  science  and  the  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective 
writings  and  discoveries. 

Why  is  not  this  a  concurrent  power  with  that 
of  the  several  states  ?  Before  the  adoption  of 
the  Constitution,  the  states  granted  these  ex- 
clusive privileges  ;  and  there  is  nothing  in  the 
Constitution  which  prohibits  the  states  from 
granting  them  now.  By  granting  a  patent, 
Congress  gives  the  exclusive  right  as  to  the 
whole  United  States,  that  is,  the  right  of  prop- 
erty in  the  invention  or  discovery,  &c.;  but 
not  an  unlimited  and  uncontrollable  power  to 
use  that  right.  A  mere  naked  right  of  prop- 
erty does  not  imply  the  unlimited  power  of 
using  it.  Its  use  must  be  subject  to  the  laws 
and  under  the  control  of  the  several  states. 
The  Legislature  restrains  the  use  or  enjoy- 
ment of  property  in  clogs  and  other  animals. 
The  property  *of  an  individual  may  [*52O 
be  taken  for  public  purposes,  without  his  con- 
sent, as  for  roads,  fortifications,  &c.  The  in- 
terests and  policy  of  the  different  states  may, 
and  do,  differ  from  each  other.  What  may  be 
deemed  proper  and  beneficial  in  one  state, 
may  bethought  improper  and  iniurious  in  an- 
other. An  author  may  secure  a  copyright  in 
a  book  relative  to  negro  slavery,  the  sale  of 
which  might  not  only  be  considered  innocent, 
but  meritorious  in  this  State,  while  in  Vir- 
ginia it  would  be  regarded  as  highly  danger- 
ous, and  of  the  most  mischievous  tendency  ; 
and  could  not  the  Legislature  of  that  State 
prohibit  the  sale  of  it  ?  Has  not  the  Legisla- 
ture a  right  to  restrain  or  prohibit  the  sale  of 
an  obscene,  immoral  or  blasphemous  book,  or 
a  noxious  medicine,  within  this  State,  though 
the  author  or  inventor  may  have  secured  an 
exclusive  right  in  them,  under  the  law  of  Con- 
gress ?  An  author,  or  a  patentee,  may  acquire 
a  right  of  property  under  the  law  of  Congress, 
but  it  must  be  used  agreeably  to  the  munici- 
pal laws  of  the  several  states. 

Because,  in  certain  possible  cases,  such  state 
laws  may  infringe  or  impair  patent  rights,  we 
are  not  to  declare  every  law  of  the  State, 
relative  to  exclusive  rights,  unconstitutional 
and  void.  It  will  be  time  enough  to  decide 
upon  such  supposed  cases  when  they  arise. 
Whenever  a  conflict  occurs  between  one  indi- 
vidual claiming  under  the  State,  and  another 
claiming  under  a  patent  right,  then  the  ques- 
tion of  constitutionality  may  be  properly  dis- 
cussed. 

Every  word  of  the  Constitution  has  its 
pjoper,  precise  and  definite  meaning.  That 
instrument  was  framed  by  the  wisest  men,  and 
with  the  greatest  care.  Every  clause  under- 
went discussion,  and  was  subjected  to  the 
strictest  and  most  jealous  criticism. 

It  is,  moreover,  declared  by  the  tenth  article 
of  the  amendments  to  the  Constitution,  that 
the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the 
states,  are.  reserved  to  the  states  respectively, 
or  to  the  people. 

Certain  powers  are  expressly  given  to  Con- 
gress ;  others  are  expressly  given  to  the  states. 
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All  power  not,  in  its  own  nature,  exclusively 
vested  in  Congress,  or  not  expressly  prohibited 
to  the  states,  remains  concurrent  in  the  states. 
The  eighth   section    enumerates    the    powers 
given  to  Congress,  and  the  tenth  section  those 
prohibited  to  the  state*.      Some  of  the  powers  j 
given  to  Congress  are  necessarily  exclusive — as  j 
to  exercise  jurisdiction  over  a  certain  district  j 
of  ten  miles   square ;  to   declare  war  ;  grant ! 
letters  of  marque  and  reprisal ;  borrow  money 
•on  the  credit  of  the  United  States,  &c.     Other 
53O*]   powers    are   concurrent,  as  *to    lay 
taxes ;  to  punish  counterfeiting  the  securities 
or  coin  of  the  United  States  ;  to  punish  certain 
offenses  against  the  law  of  nations,  &c.     The 
prohibitions  to  the  states  are  a  negation  of  the 
express  powers  before  given  to  Congress.     To 
grant  letters  of  marque  and  reprisal  seems  to 
be  a  power,  in  its  nature,  exclusive,  and  yet  it 
is  expressly  prohibited  to  the  states. 

In  Collett  v.  Colktt,  2  Dallas  Rep.,  294,  it  was 
•decided  by  the  Circuit  Court  of  Pennsylvania 
that  the  individual  states  had  concurrent  juris- 
diction as  to  naturalization,  provided  the  law 
of  the  State,  for  that  purpose,  did  not  contra- 
vene any  rule  established  by  the  authority  of 
•Congress.  So  the  individual  states  may  pass 
bankrupt  laws,  provided  they  do  not  interfere 
with  the  laws  of  Congress.  Congress  has  the 
power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises ;  but  the  states  are  prohibited 
from  laying  duties  on  imports  and  exports. 
This  State  lays  an  excise,  and  duties  on  sales  at 
-auction. 

The  principle  for  which  the  appellants  con- 
tend is  of  the  greatest  importance.  It  affords 
the  only  safe  construction  of  the  Constitution 
of  the  United  States,  and  is  fortified  and  sup- 
ported by  the  tenth  amendment. 

The  power  of  granting  patents  or  exclusive 
privileges  not  being,  in  its  own  nature,  exclu- 
sive, nor  expressly  prohibited  to  the  states,  re- 
mains in  the  states,  and  may  be  concurrently 
exercised  by  them.  But  suppose  the  patent 
power  in  Congress  to  be  exclusive.  On  what 
is  it  to  operate?  It  is  limited,  in  its  application, 
to  authors  and  inventors.  There  cannot  be  a 
patent  for  a  thing  before  known.  The  object 
of  the  patent  must  be  the  patentee's  own  in- 
vention, otherwise  the  patent  is  void.  It  is 
different  in  England,  for  there  a  patent  may 
be  granted  to  the  importers  of  useful  inven- 
tions and  improvements.  This  is  a  strict  power 
in  Congress,  and  cannot  be  extended.  Con- 
gress cannot  grant  an  exclusive  privilege  or 
monopoly.  Suppose  the  art  of  making  china 
or  tapestry  were  to  be  brought  into  this  State, 
and  I  he  encouragement  of  an  exclusive  privi- 
lege was  requisite  to  induce  the  person  to  risk 
the  expense  and  labor  of  establishing  the  man- 
ufactory. Congress  could  not  grant  the  privi- 
lege, because  the  art  is  already  known  ;  and 
the  State  cannot  interfere,  it  is  said,  because  it 
would  be  an  infringement  of  \\wjn* pulAicuin; 
•or  because,  forsooth,  hereafter,  some  person 
may  obtain  a  palent  from  Congress  for  some 
improvement  in  the  machinery.  And  is  the 
State  to  forego  all  the  advantages  to  be  derived 
5IJ  1*]  *from  works  of  great  public  utility, 
because  there  is  a  latent  power  in  Congress 
which  may  hereafter  be  exercised  on  the  sub- 
ject '!  There  must  be  somewhere  a  sovereign 
power  adequate  lo  afford  the  requisite  cneour- 
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agement  to  such  works.  If  it  does  not  reside 
in  Congress,  who  can  grant  patents  only,  nor 
in  the  State,  where  does  it  reside  ?  Can  any 
portion  of  the  sovereignty  be  in  abeyance  ? 
The  power  does  not  remain  in  the  people  at 
large. 

The  appellants  set  up  no  right  under  a  power 
granted  by  the  Constitution  to  Congress.  The 
bill  exhibits  nothing  interfering  with  the  pow- 
ers granted  to  the  United  States.  The  appel- 
lants do  not,  in  their  bill,  pretend  to  any  inven- 
tion or  discovery  ;  but  merely  that  they  pos- 
sessed the  means  by  which  boats  might  be 
propelled  by  steam  ;  and  they  ask  only  to  be 
secured  in  the  privilege  of  ma'king  the  experi- 
ment. The  right  granted  to  Fitch  was  not  a 
patent  right.  The  language  of  the  other  Act 
is,  "  to  the  end  that  R.  R.  Livingston  may  be 
induced  to  proceed  with  his  experiment."  The 
court  are  not  to  look  or  inquire  beyond  the 
facts  stated  in  the  bill.  The  Act  has  all  the 
properties  of  a  grant  of  a  ferry,  except  that  it 
does  not  oblige  any  person  to  go  in  the  boat. 
Whether  the  passage  be  up  and  down  the  river, 
or  across  it,  it  is  the  same  in  effect.  Sloops 
and  other  vessels  are  as  free  as  ever  to  pass  to 
and  fro.  and  to  carry  as  many  passengers  as 
they  can  obtain.  The  steamboats  of  the  ap- 
pellants merely  claim  the  advantages  of  su- 
perior accommodation  and  greater  speed.  After 
great  hazard,  and  immense  expense,  the  experi- 
ment has  fully  succeeded  ;  and  it  is  that  suc- 
cess which  baa  given  rise  to  the  present  con- 
troversy. The  appellants  have  endured  all 
the  ridicule  and  contempt  cast  upon  them,  as 
rash  and  chimerical  projectors ;  and  now, 
when  they  are  just  about  to  reap  the  fruits  of 
their  enterprise,  the  respondents  seek  to  de- 
prive them  of  the  honor  and  profit  of  the 
establishment. 

The  argument  of  the  respondents  is,  that  a 
patent  may  be  granted  with  which  the  Act 
would  interfere.  But  the  respondents  cannot 
obtain  a  patent  for  their  boats,  lor  they  are  not 
the  inventors.  And  when  the  constitutional 
question  does  arise,  the  patentee  mi\y  show  his 
right,  and  the  Act,  so  far  as  it  interferes  with 
the  patent,  must  yield  ;  but  it  will  still  be  in 
force  so  far  as  it  does  not  interfere  with  the 
patent  right. 

No  answer  has  been  put  in  to  the  bill.  Sup 
pose  an  answer  should  be  filed  stating  that  the 
appellants  are  not  the  inventors,  but  had  bor- 
rowed this  improvement.  The  question  as  to 
Ihe  constitutionality  *of  the  State  law  [*5Ii2 
could  not  then  arise,  for  the  fact  of  invention 
is  not  alleged  in  the  bill. 

But  the  Legislature  most  clearly  had  a  right 
to  pass  the  law,  for  Congress  had  not  the 
power  to  grant  a  patent  or  exclusive  privilege 
in  this  case. 

2.  Then,  is  not  the  writ  of  injunction  the 
proper  remedy  for  the  appellants? 

Before  the"  reign  of  James  1.,  the  King  of 
Great  Britain  chimed  the  right,  by  royal  pre- 
rogative, to  create  and  secure  exclusive  rights 
and  privileges.  The  Parliament,  however, 
denied  and  resisted  the  royal  clnim  to  create 
franchises  and  monopolies.  This  power  had 
been  exercised  by  Eli/alx-th  and  her  successors, 
to  a  great  extent  ;  but  by  an  Act  of  Parliament 
passed  in  the  21  James  1.,  ch.  3  all  monopolies, 
grants,  letters  patent,  <fec.,  for  the  exclusive 
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.selling,  &c.,  were  declared  void,  with  certain 
exceptions,  among  which  are  patents  to  first 
inventors,  for  the  term  of  fourteen  years.  (4 
Bac.  Abr.,  76(5,  tit.  Monopoly.)  This  statute 
gives  the  monopoly  to  the  first  inventor, 
though  the  thing  had  been  before  known  or 
practiced  beyond  sea.  But  the  Act  of  Congress 
is  confined  to  the  inventions  of  the  patentees 
themselves. 

The  statute  of  8  Anne.  ch.  19,  first  secured  to 
authors  and  their  assigns  the  sole  right  of 
printing  and  reprinting  their  works,  during 
the  period  of  fourteen  years  (2  Atk.,  141).  and 
any  person  printing  the  book,  without  the  con- 
sent of  the  author,  forfeited  the  books,  and  one 
penny  for  each  sheet  in  his  custody.  The 
statutes  of  8  Geo.  II.,  ch.  13;  7  Geo.,  III.,  ch. 
88,  and  17  Geo.,  III.,  ch.  57,  extended  the 
same  privilege  to  the  inventors  of  prints  and 
engravings.  (2  Atk.,  94.)  The  Act  of  Con- 
gress passed  the  3lst  of  May,  1790,  is  almost  a 
transcript  of  the  statute  of  Anne.  The  books 
printed  in  violation  of  the  author's  right  are 
forfeited  to  him,  and  he  may  destroy  them ;  it 
also  gives  the  penalty  of  fifty  cents  for  every 
printed  sheet. 

As  to  rights  flowing  from  the  mere  exercise 
of  prerogative,  injunctions,  in  England,  have 
been  refused,  in  the  first  instance.  This  pro- 
ceeded from  that  jealousy  of  the  royal  preroga- 
tive, which  still  existed,  as  in  the  reign  of 
James  I.  Yet  injunctions  have  sometimes 
been  granted  by  chancellors  favorable  to  the 
crown ;  or  in  cases  of  franchises,  markets, 
books,  &c.  But  since  the  statute  of  James  I., 
there  is  not  a  case  to  be  found  in  which  an  in- 
junction has  been  refused,  in  the  first  instance, 
to  protect  the  statute  right ;  nor  is  there  an  in- 
stance of  such  refusal  to  protect  authors  under 
the  statute  of  Anne.  Injunctions  as  to  pre- 
533*]  rogative  *rights,  have  sometimes  been 
granted  aqd  sometimes  refused  ;  but  there  is 
no  case  where  they  have  been  refused  as  to 
statute  rights.  Though  the  English  courts  are 
jealous  of  the  crown,  yet  where  the  rights 
flowed  from  Parliament,  courts  have  uniform- 
ly and  promptly  supported  them. 

The  Anvnynwus  case,  1  Vernon,  120,  was 
that  of  a  prerogative  right.  The  application 
was  made  by  the  patentees  of  the  king  to  stop 
the  sale  of  Bibles  printed  abroad,  and  a  trial  at 
law  was  first  ordered.  The  case  of  the  Enni 
India  Comjmny  v.  Sandys,  \  Vern.,  127,  arose 
under  the  East  India  Company's  charter,  which 
was  a  royal  patent.  The  defendant  was  an  in- 
terloper, and  the  Chancellor  refused  the  in- 
junction. In  llilh  v.  University  of  Oxford,  1 
Vern.,  275,  the  plaintiffs  were  king's  printers 
under  patents  from  the  crown,  and  claimed 
against  the  University,  to  whom  a  patent  had 
been  granted  in  the  8  Charles  I.  for  printing 
Bibles  and  other  books  not  prohibited. .  The 
injunction  was  refused,  and  the  matter  sent  to 
be  tried  at  law  between  the  royal  patentees. 
The  Anonymous  case,  in  1750,  1  Vesey,  477, 
arose  on  a  franchise  of  a  ferry,  and  the  dis- 
tinction for  which  we  contend  is  there  adopted 
by  the  Lord  Chancellor,  that  where  the  right 
is  grounded  on  an  act  of  Parliament,  an  in- 
junction will  issue  on  the  filing  the  bill ;  but 
in  special  cases  of  rights  derived  from  the  royal 
prerogative,  no  injunction  issues  until  the  an- 
swer comes  in  or  the  right  appears  by  record 
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to  the  court.  Lord  Redesdale,  Mitf.  PI.,  129; 
Coop.  Eq.  PI.,  150-157,  in  his  Treatise  oa 
Pleadings  in  Chancery,  states  the  rule  to  be, 
that  in  cases  of  this  sort  it  is  not  necessary  to 
establish  a  right  at  law  before  filing  a  bill  for 
an  injunction,  where  the  right  appears  on 
record,  as  under  letters  patent  for  a  new  inven- 
tion, which  is  by  virtue  of  the  Act  of  James  I. ; 
or  in  cases  of  bills  brought  by  authors  or  their 
assignees  to  restrain  a  sale  of  books,  where  the 
right,  which  is  the  foundation  of  the  bill,  is 
grounded  on  an  Act  of  Parliament.  If  the 
party  who  has  got  his  patent  puts  his  inven- 
tion in  execution,  it  is  considered  as  a  posses- 
sion under  it,  however  doubtful  it  may  be 
whether  the  patent  can  be  sustained  ;  and  the 
court  say  that  possession  under  color  of  a  title 
is  ground  enough  for  an  injunction.  (6  Ves., 
707.)  The  statute  grant  is  to  be  presumed 
valid  until  impeached.  Courts  must  act  on 
that  presumption.  The  party  stands  oa 
that,  ground  until  he  is  removed.  The  burden 
of  proof  against  his  title  to  the  possession  lies 
on  the  intruder.  While  doubts  only  are  enter- 
tained, and  while  the  party  is  attacked  in  his 
possession,  he  ought  to  be  protected  in  that 
possession  until  those  doubts  are  *re-  [*534 
moved  by  legal  investigation,  and  the  truth 
established.  The  appellants  do  not  ask  to 
have  their  right  established.  It  is  for  the  re- 
spondents to  shake  or  destroy  it.  Until  this  is 
done  they  cannot  disturb  the  appellants  in  the 
enjoyment  of  an  express  legislative  grant. 

In  Doolittle  v.  Walton,  Smith  v.  Clarke,  and 
Goodman  v.  Oallatin,  2  Dick.,  442,  455,  Lord 
Bathurst  lays  it  down  that  to  prevent  waste, 
working  of  mines,  ploughing  ancient  mead- 
ows, printing  books,  and  exercising  new  in- 
ventions, injunctions  are  granted  as  of  course, 
before  an  appearance  or  answer.  In  Hicks  v. 
Raincock,  2  Dick.,  647,  a  bill  for  an  injunction 
to  stay  the  infringement  of  a  patent  right  was 
demurred  to  on  the  ground  that  the  plaintiff 
had  not  established  his  right  at  law  ;  and  Lord 
Bathurst  overruled  the  demurrer.  The  case 
of  Bolton  v.  Bull,  3  Ves.,  140,  is  strong  in  point 
on  this  principle.  Bolton  and  Watts  had  ob- 
tained a  patent  for  a  steam  engine,  of  which 
they  had  been  in  possession  many  years  ; 
and  on  filing  a  bill  an  injunction  was  granted 
to  restrain  the  defendant  from  infringing  the 
patent  until  its  validity  should  be  tried  at  law. 
In  the  Court  of  Common  Pleas,  2  II.  Bl.,  463; 
see  8  Term  Rep. ,  95,  a  verdict  was  taken  for 
the  plaintiffs  subject,  to  the  opinion  of  the 
court,  and  the  judges  were  equally  divided  in 
opinion.  The  Chancellor,  nevertheless,  con- 
tinued the  injunction,  saying  he  would  not  put 
the  plaintiffs  to  the  acceptance  of  terms  ;  nor 
put  them  out  of  the  possession  of  their  right, 
because  the  judges  in  the  court  at  law  had  dif- 
fered in  opinion'upon  it.  In  the  present  case, 
to  deny  the  injunction  is  to  put  the  party  out 
of  possession,  for  their  right  is  an  entire  and 
exclusive  possession. 

In  Harmer  v.  Plane,  14  Ves.,  130,  though 
considerable  doubts  were  entertained  as  to 
the  validity  of  the  patent,  on  account  of  some 
defect  in  the  specification  of  the  improvement, 
yet  the  Chancellor  granted  an  injunction  until; 
the  question  on  the  patent  should  be  tried  at 
law.  He  said  "that  the  question  was  not 
really  between  the  parties  on  the  record  ;  for 
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unless  the  injunction  was  granted,  any  person 
might  violate  the  patent ;  and  the  consequence 
would  be  that  the  patentee  would  be  ruined  by 
litigation."  This  course  of  proceeding  is  just 
and  reasonable  and  most  conducive  to  the 
public  good.  If  injunctions  are  not  granted, 
in  the  first  instance,  patent  rights  would  be 
useless,  for  few  persons  could  endure  to 
be  deprived  of  their  inventions,  and,  at  the 
same  time,  bear  the  expense  of  endless  litiga- 
tion with  all  the  world.  Let  those  who  set  up 
a  right  in  opposition  first  establish  it  before 
535*]  they  attack  that  of  *others.  The  pre- 
cedent to  be  set  up  in  this  case  concerns  not 
the  plaintiffs  only.  It  will  affect  the  cause  of 
genius  throughout  the  United  States.  Genius 
and  poverty  are  too  often  allied  ;  and  what 
poor  individual  would  dare  to  encounter  the 
charge  of  resisting  the  powerful  combination 
of  interested  men. 

In  CUbbs  v.  Cole,  3  P.  Wins.,  255,  Lord  Chan- 
cellor Talbot  granted  an  injunction  on  filing 
the  bill,  and  continued  it  after  answer,  though 
it  was  a  patent  from  the  crown,  and  not  under 
the  slatute. 

In  Gurney  v.  Longman,  13  Ves.,  493,  the 
plaintiff  was  appointed  pursuant  to  an  order  of 
the  House  of  Lords,  to  take  an  account  of  the 
trial  of  Lord  Melville,  and  no  other  person  was 
to  presume  to  publish  it.  The  plaintiff  having 
taken  down  the  trial  and  prepared  it  for  pub- 
lication, an  injunction  was  granted  to  prevent 
the  defendant  from  publishing  an  account  of 
it  taken  in  the  gallery.  Though  it  was  a  case 
of  doubt,  as  to  the  right,  the  Lord  Chancellor 
granted  an  injunction  until  the  hearing  ;  and 
he  alluded  to  the  same  principle  as  decided  by 
Sir  Joseph  Jekyl,  and  affirmed  by  the  Lord 
Chancellor  in  1718. 

In  the  case  of  the  Two  Universities  (in  En- 
gland) v.  Richardson,  6  Ves.,  698-707,  which 
related  to  the  sale  of  Bibles  by  the  king's 
printer  in  Scotland,  and  involved  the  preroga- 
tive rights  of  the  crown,  the  Chancellor  lays 
down  the  rule  that  an  injunction,  though  the 
legal  title  be  doubtful,  will  be  granted  and  con- 
tinued until  the  hearing,  and  he  expresses  his 
dissent  from  the  dictum  of  Lord  Mansfield  to 
the  the  contrary,  in  the  case  of  Millen  v. 
Taylor. 

Gylerv.  Wilcoxet  al.,  2  Atk.,  141;  S.  C.,  3 
Atk.,  269,  was  the  case  of  a  copyright  under 
the  statute  of  Anne,  and  the  Chancellor  direct- 
ed a  reference  to  two  persons,  and  continued 
the  injunction  until  the  award  was  made.  He 
said  that  il  was  not  a  case  of  monopoly  ;  and 
that  the  statute  ought  to  receive  a  liberal  con- 
struction, being  intended  to  secure  the  prop- 
erty to  authors  in  their  books  as  some  recorn- 
|>ense  for  their  labor  in  works  of  public  utility. 
The  case  of  Whitechurch  v.  Hide,  2  Atk.,  319, 
in  which  an  injunction  was  refused,  was  con- 
sidered as  being  a  monopoly  and  a  very  doubt- 
ful right  claimed  under  a'frftnchise,  and  not 
founded  on  any  statute.  It  has,  therefore,  no 
analoiry  to  the  present  case. 

IMlv.  Walker  &  Debretl,  1  Bro.  Ch.  Cas.. 
451,  was  a  case  of  doubtful  right,  yet  an  in- 
junction was  granted.  Carnon  v.  Howie*,  2 
Bro.  Ch.  CHH..  81 ;  see,  also,  Faden  v.  Stock-dale, 
in  note,  was  also  a  case  of  copyright.  So,  also. 
WHH  that  of  Jeffrey*  v.  Bowes,  1  Dick.,  429. 
They  did  not  arise  on  any  common  law  right. 
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So  Blackewall  v.  Harper,  *2  Atk.,  98,  [*536 
arose  under  the  statute  of  8  Geo.  II.  as  to  en- 
gravings. The  common  law  right  does  not 
apply  to  works  of  invention. 

An  injunction  is  an  appropriate  remedy  for 
a  violation  of  all  statute  rights.  They  are 
granted  of  course.  The  numerous  cases  de- 
cided before  the  Revolution  are  conclusive  on 
this  point,  and  binding  on  this  court.  The 
remedy  is  contemporaneous  and  concurrent 
with  the  grant  itself,  and  cannot  be  separated 
from  it.  The  right  and  the  remedy  passed  to 
the  appellants  at  the  same  time.  The  remedy 
is  a  part  of  the  grant  and  cannot  be  taken 
away. 

But  it  will  be  said,  on  the  part  of  the  re- 
spondents, that  this  remedy  is  appropriate  to 
common  law  rights.  Though  Lord  Mansfield 
in  the  case  of  Miller  v.  Taylor,  4  Burr.,  2303, 
2399;  lb.,  2379,  considered  the  chancellors  who 
had  granted  injunctions  as  proceeding  on  the 
common  law  right,  yet  Yates,  J.,  was  of  a  dif- 
ferent opinion.  He  thought,  with  Lord  Hard- 
wicke,  that  the  cases  of  injunctions  were 
founded  on  the  statute  ;  the  chancellors  not 
undertaking  to  determine  the  general  question 
as  to  the  common  law  right.  And  the  opinion  of 
Justice  Yates  finally  prevailed  in  the  House  of 
Lords,  4  Burr.,  2408,  2417,  and  an  injunction 
was  granted  accordingly. 

The  penalty  given  by  the  statute  is  merely 
cumulative,  and  is  wholly  distinct  from  the 
right  of  property  given  by  the  Act.  (2  Atk., 
93.)  In  Pojyev.  Curl,  2  Atk.,  342,  the  injunc- 
tion was  granted  on  the  statute.  Why  should 
not  a  statute  right  be  equally  sacred,  and  en- 
titled to  equal  protection  as  a  common  law 
right  ?  Is  not  a  right  of  property  granted  by 
the  Legislature,  for  meritorious  services,  equal- 
ly valid  as  if  derived  by  inheritance  ? 

If,  under  a  statute  conferring  a  right,  and 
inflicting  a  penaltjr,  the  party  can  only  recover 
the  penalty,  as  a  compensation  for  the  viola- 
tion of  his  right,  the  benefit  pretended  to  be 
conferred  would  be  empty  and  delusive. 
Though  the  respondents  might  lose  their  boats, 
they  would  make  their  fortunes  while  the 
cause  was  pending  from  year  to  year,  and  re- 
moved from  one  court  to  another,  in  a  course 
of  tedious  litigation.  Such  a  construction 
would  be  a  temptation  to  fraud  and  to  the 
violation  of  law.  The  Legislature  has  en- 
couraged the  appellants  to  proceed  in  their 
experiment,  and  to  incur  very  great  expense, 
at  the  hazard  of  their  ruin  ;  and  the  State  is 
bound,  in  honor  and  good  faith,  to  protect 
them  against  those  who,  without  incurring 
any  risk,  now  seek  to  deprive  the  appellants 
of  the  profits  of  a  successful  enterprise. 

Thisis  not  a  penal,  but  a  remedial  statute.  (1 
Atk.,  141.)  The  penalty  is  cumulative  ;  it  is 
not  given  by  way  of  compensation,  but  in  trr 
rorem — to  deter  others  from  a  violation  of  tin- 
law.  The  act  giving  the  *forfeiture  [*o«'J7 
was  for  the  "  better  encouragement  of  steam- 
boats;" it  does  not  take  away  or  diminish  the 
remedy.  If  the  boats  of  the  respondents  are 
forfeited,  nb  initio,  and  the  property  in  them 
vested  in  the  appellants  (5  Term  Rrp.,  112  ;  (> 
Mod.,  216  ;  2  Saund.,  47),  then  a  court  of 
chancery  will  enjoin  the  respondents  from  us- 
ing the  property  of  the  appellants  to  their  prej- 
udice. Are  the  appellants,  after  a  lapse  of 
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years,  to  have  nothing  but  the  mere  boats  for 
their  compensation  ?  This  notion  has  grown 
out  of  a  decision  in  a  criminal  case  (Cuxtle'a 
case,  Cro.  Jac.,  644  ;  2  Barr.,  1803),  that  "when 
&  statute  creates  a  penalty  for  doing  a  thing 
which  was  no  offense  before,  and  appoints 
how  it  shall  be  recovered,  it  shall  be  punished 
by  that  means,  and  not  by  indictment."  In 
The  King  v.  Harris,  4  Term  Rep  ,  205,  the 
principle  is  correctly  stated  by  Ashhurst,  «/., 
that  when  a  new  offense  is  created  by  Act  of 
Parliament,  and  a  penalty  is  annexed  to  it,  by  a 
separate  and  substantive  clause,  the  prosecutor 
need  not  sue  for  the  penalty,  but  may  pro- 
ceed on  the  prior  clause,  on  the  ground  of  a 
misdemeanor.  But  there  was  a  public  offense, 
and  being  a  criminal  case,  it  is  not  strictly  ap- 
plicable to  the  present. 

The  statutes  of  8  Anne,  ch.  19,  and  8  Geo. 
II.,  give  forfeitures  and  pecuniary  penalties, 
vet  the  remedies  have  been  held  to  be  cumu- 
lative. In  the  case  of  Morse  v.  Rend,  decided  by 
CVtw;/. /»/.•</<<*!  El  Is  worth,  in  the  Circuit  Court  of 
the  United  States,  held  in  this  State,  a  perpetual 
injunction  was  granted,  besides  the  forfeiture 
or  pecuniary  penalty.  The  Act  of  Congress  is 
highly  penal,  for  it  gives  treble  damages  ;  but 
these  are  only  in  terrorem.  In  a  case  decided 
in  the  Circuit  Court  of  the  United  States,  in 
Georgia;  on  a  patent  for  a  machine  for  clean- 
ing cotton,  a  perpetual  injunction  was  granted 
by  Judge  Johnson.  In  a  case  of  Usher,  who 
had  a  machine  for  making  soda  water,  which 
was  put  into  the  hands  of  a  mechanic  to  re- 
pair, who,  afterwards,  refused  to  return  it  and 
used  it  himself.  Judge  Livingston  granted  an 
injunction. 

The  right  and  the  remedy  are  forever  in- 
separable. The  right  of  the  appellants  was 
perfect  before  the  Act  of  1807.  The  appel- 
lants having  built  the  boats,  and  obtained  the 
requisite  certificate,  their  rights  under  that  Act 
were  consummate.  The  Act  of  1808  is  for  the 
further  encouragement  of  steamboats,  and 
gives  the  penalties  in  a  distinct  and  substan- 
tive clause.  Before  that  Act,  the  right  of  the 
appellants,  for  twenty  years,  was  complete 
and  conclusive,  as  to  the  remedy,  independ- 
ent of  the  subsequent' Act  giving  a  penalty.  If 
the  Act  of  1808  had  not  passed,  could  there  be 
a  doubt  but  that  the  appellants  would  have 
£>38*]  been  entitled  to  the  *remedy  by  an  in- 
junction, to  protect  them  in  the  enjoyment  of 
their  rights  ? 

In  Almy  v.  Harris,  5  Johns.  Rep.,  175,  the 
Supreme  Court  decided  that  the  plaintiff  hav- 
ing no  right  at  common  law,  his  only  remedy 
was  under  the  statute.  But  this  could  not 
•of  prevent  the  party  from  applying  to  a  court 
equity,  if  he  had  a  right  under  the  Act  to  the 
ferry,  for  an  injunction  to  prevent  others  from 
disturbing  him  in  that  right. 

The  acls  of  the  Legislature,  separately  or  to- 
gether, constitute  a  contract  between  the  peo- 
ple of  the  State  and  the  appellants  ;  and  in  the 
last  Act,  it  is  mentioned  as  a  contract.  The  re- 
spondents are  to  be  deemed  parties  to  it.  The 
appellants  have  a  right  to  ask  for  a  specific 
execution  of  the  contract.  The  penalty  is 
not  to  be  considered  as  assessed  damages,  but 
is  merely  given  to  secure  the  enjoyment  of  the 
•object.  Where  there  is  a  suit  on  a  covenant 
with  a  penalty,  an  injunction  will  be  granted, 
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until  a  final  hearing  of  the  cause.  (1  Bro.  Ch. 
Cas.,418;  5  Ves.,  555.)  In  the  case  of  The 
City  of  Jjondon  v.  Pugh,  4  Bro.  Parl.  Cas.,  395  • 
Mitf.  PI.,  122  ;  Coop.  Eq.  PL,  166,  148  ;  Amb., 
694,  737,  the  lessee  covenanted  not  to  dig  up  a 
particular  part  of  the  premises,  <fcc.,  under  the 
penalty  of  one  hundred  pounds  for  each  acre  ; 
on  a  breach  of  the  covenant  the  lessor  filed  a 
bill  for  an  injunction,  which  was  granted,  and 
after  answer,  the  defendant  agreeingto appear 
and  pleaded  to  an  action  at  law,  the  injunc- 
tion was  dissolved  ;  but  on  appeal  to  the 
House  of  Lords,  the  injunction  was  ordered  to 
be  continued  until  the  final  hearing  of  the 
cause.  These  cases  clearly  show  that  the  penal- 
ty is  not  in  the  nature  of'a  compensation,  but 
merely  an  auxiliary  remedy. 

Mexsrit.  Well*  and  Ilenry  ( Van  Vechten  on  the 
same  side),  for  the  respondents:  1.  The  acts  of 
the  Legislature  under  which  the  appellants 
claim,  are  contrary  to  the  Constitution  of  the 
United  States,  and,  therefore,  void.  The  ap- 
pellants do  not  come  here  as  inventors  claim- 
ing the  reward  due  to  genius.  They  come 
with  the  spoils  of  genius  not  their  own,  and 
claim  to  be  protected  in  the  possession  of  what 
they  have  thus  acquired.  On  the  score  of  ex- 
periment and  expense,  the  respondents  have 
equal  claims.  The  parties  stand  before  this 
court  on  equal  equity. 

We  contend  that  these  legislative  grants  are 
void: 

1.  Because  they  interfere  with  the  power 
granted  to  Congress  relative  to  patents 

2.  Because  they  interfere  with  the  powers 
vested  in  Congress  to  regulate  commerce. 

All  the  powers  of  Congress  are  either  exclu- 
sive or  concurrent.  *Where  the  power  [*5J5O 
is,  in  its  nature,  exclusive,  that  exclusiveness 
need  not  be  expressed  ;  it  is  otherwise,  where 
the  power  is  concurrent.  In  all  the  cases  of 
powers  prohibited,  the  powers  were  otherwise 
concurrent.  There  are  other  cases  where  the 
powers  are  concurrent  in  part,  and  where  the 
states  may  exercise  the  power,  but  only  in 
absence  of  the  exercises  of  the  like  power  by 
Congress ;  if  Congress  acts  in  the  case,  the 
State  cannot. 

The  power  to  lay  taxes  is  concurrent.  The 
states  may  lay  taxes  as  well  as  Congress,  for 
they  are  essential  to  the  support  of  govern- 
ment. As  to  the  power  to  lay  duties  on  im- 
ports, &c.,  there  is  nothing,  in  its  nature,  ex- 
clusive ;  and  the  individual  states  are,  there- 
fore, expressly  prohibited  from  exercising  it. 
There  is  no  prohibition  as  to  paying  public 
debts,  or  borrowing  money  on  the  faith  of  the 
United  States,  because  those  powers  are  neces- 
sarily and  intrinsically  exclusive.  So  the 
powers  to  regulate  commerce  with  foreign 
states,  and  between  the  states  ;  to  establish  a 
uniform  rule  of  naturalization,  and  uniform 
laws  of  bankruptcy,  are,  naturally  and  im- 
pliedly,  exclusive*,  for  if  the  different  states  were 
to  exercise  those  powers  concurrently,  it 
would  introduce  that  infinite  confusion  and 
diversity  which  the  Constitution  intended  to 
prevent. 

The  decision  in  Cottelt  v.  Collett  was  idle  and 
nuiratory,  if  it  was  meant  that  the  individual 
states  may  pass  naturalization  laws,  in  con- 
formity of  the  laws  of  Congress  ;  but  if  it  meant 
anything  more,  it  was  clearly  wrong  ;  and  the 
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•case  was  afterwards  questioned  by  Iredell,  J. , 
in  the  United  States  v.  Villato,  2  Dallas'  Rep., 
370. 

But  a  concurrent  legislative  power  in  the 
several  states  seems  to  be  absurd.  If  exercised, 
it  must  be  either  in  conformity  with  that  of 
Congress,  or  in  enacting  the  same  thing,  and 
so  nugatory,  or  else,  in  collision  with,  or  con- 
tradictory to,  the  law  of  Congress,  and  so 
void. 

The  true  meaning  of  this  part  of  the  Consti- 
tution of  the  United  States  has  been  slated 
and  explained  by  a  very  able  commentator 
{Hamilton;  see  Federalist,  No.  32),  an  illus- 
trious statesman  and  distinguished  lawyer.  He 
considers  the  power  to  establish  a  uniform  rule 
of  naturalization  as  necessarily  exclusive,  be- 
cause if  each  state  had  power"  to  prescribe  a 
distinct  rule,  there  could  be  no  uniform  rule 
on  the  subject.  The  power  to  coin  money  and 
regulate  its  value,  and  to  fix  the  standard  of 
weights  and  measures,  to  establish  postoffices 
and  postroads,  as  they  relate  to  the  common 
concerns  of  society  and  the  public  good,  may 
be  exercised  by  the  states,  until  Congress 
54O*]  *shall  legislate  upon  those  subjects. 
But  as  soon  as  Congress  have  passed  laws  rel- 
ative to  those  objects,  there  is  an  end  to  the 
State  laws  ;they  are  superseded,  and  absorbed 
in  the  supreme  law  of  the  land.  It  is  not 
necessary  to  an  exclusive  power  in  Congress, 
that  it  should  be  given  in  express  terms  :  it  is 
sufficient  that  it  is  exclusive  by  necessary  im- 
plication. The  power  of  Congress  to  grant 
•copyrights  and  patents  to  authors  and  invent- 
ors," is  given  without  any  words  of  exclusion. 
And  Congress  have  exercised  .this  power,  and 
made  it,  in  fact,  exclusive.  The  states  cannot 
pass  laws  on  the  subject  ;  for  if  they  are  the. 
same  as  those  of  Congress,  they  are  useless  and 
nugatory,  and  if  different,  they  conflict  with 
the  power  of  Congress,  and  must,  therefore, 
be  void.  If  one  state  might  pass  a  conflicting 
law,  so  might  every  other.  If  this  State  stood 
alone,  and  as  an  absolute,  sovereign,  and  inde- 
pendent state,  no  doubt  it  might  grant  mo- 
nopoliesand  exclusive  privileges,  like  the  Brit- 
ish Parliament,  which  is  said  to  be  omnipotent; 
but  as  a  member  of  the  Union,  its  power  is 
subordinate  to  that  of  the  United  States.* 

Congress  have  prescribed  the  manner  of 
acquiring  and  enjoying  the  property,  and  its 
duration.  There  has  been  a  plenary  exercise 
of  power  on  the  subject.  There  is  nothing  re- 
maining on  which  the  states  can  legislate.  If 
powers  can  be  exercised  by  the  states  and  by 
Congress,  without  conflicting,  then  they  are 
concurrent,  otherwise  not.  There  must  be  a 
conflict  of  authority,  if  the  several  states  act 
on  the  subject.  Different  states  may  pass  dif- 
ferent acts,  disagreeing  with  those  of  Congress, 
and  with  each  other.  This  was  one  of  the  evils 
under  the  old  confederation,  and  which  the  new 
Constitution  was  intended  to  prevent.  Every 
state  passed  laws  on  the  same  subject,  and 
thirteen  different  rules  or  sets  of  regulations 
prevailed.  The  states  have,  by  mutual  con- 
sent, transferred  the  power  of  Congress,  to 
whom  it  necessarily,  and  of  right,  belongs. 
The  sixtli  sectionof  the  Act  of  Congress  Re- 
lative to  Patents  is  a  legislative  commentary 
on  the  constitutional  power.  It  declares  that 
where  any  state,  before  the  adoption  of  the 
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Constitution,  had  granted  an  exclusive  right  to 
any  invention,  the  party  claiming  that  right 
should  not  be  capable  of  obtaining  an  exclusive 
right  under  that  act,  unless  he  relinquished  his 
right  under  the  particular  state  ;  and  his  ob- 
taining an  exclusive  right  under  the  Act  of 
Congress  is  declared  to  "be  sufficient  evidence 
of  his  reliuquishment  of  any  right  under  the 
State.  The  Constitution  could  not  take  away 
a  vight  vested  before  its  adoption.  The  indi- 
vidual might  continue  *to  enjoy  it,  or  [*541 
exchange  it  for  a  more  extensive  privilege  un- 
der the  United  States. 

It  is  said  that  the  states  may  restrain  or  pro- 
hibit the  exercise  of  a  patent  right  within  their 
several  jurisdictions  ;  and  the  cases  of  noxious 
drugs  and  seditious  books  have  been  mention- 
ed as  examples.  It  is  not  pretended  that  such 
things  could  be  vended  under  any  law. 

Every  man  must  use  his  property  in  such  a 
manner  as  not  to  injure  another.  Because  a 
man  has  no  right  to  ride  over  his  neighbor's 
field  without  his  consent,  it  does  not  follow  that 
his  horse  is  not  his  own,  and  that  he  may  not 
ride  him  on  the  public  highway. 

A  patent  for  an  invention  grants  a  property 
in  the  subject,  and  a  right  to  use  it  co-exten- 
sive with  the  jurisdiction  of  the  granting 
power,  otherwise  the  right  is  imperfect.  A 
state  cannot,  in  direct  terms,  prohibit  the  exer- 
cise of  a  patent  right  within  its  jurisdiction. 
It  can  only  be  restrained  or  prohibited,  in- 
directly, as  dangerous  to  the  public  health, 
policy  or  morals,  under  the  municipal  laws. 
It  is  admitted  that  the  patent  rights  must  be 
used  in  conformity  to  those  laws";  but  the  total 
restriction  of  their  use  is  a  direct  contraven- 
tion of  the  authority  of  Congress. 

It  is  said  that  the  states  may  grant  turnpike 
roads,  bridges,  ferries,  &c.  ;  and  their  right  to 
legislate  on  these  subjects  of  municipal  regula- 
tion is  not  denied.  But  suppose  a  slate  law 
should  prohibit  the  mail  coach  of  the  United 
States  from  passing  a  toll-gate  or  bridge,  would 
it  not  be  in  contravention  of  the  power  of 
Congress,  and  therefore  void?  Could  a  state 
prohibit  the  United  States  from  establishing  a 
custom-house,  or  sending  a  tax  gatherer  with- 
j  in  its  jurisdiction? 

It  is  said  that  the  Act  of  the  Legislature  is  a 
grant,  in  the- nature  of  a  contract,  and  not  a 
!  patent.  But  it  wants  all  the  essential  features 
I  of  a  contract.  It  is  gratuitous,  without  re- 
!  ciprocity  or  mutual  obligation  ;  no  time  is 
i  limited  for  building  the  boats,  nor  is  there  any 
|  mode  by  which  the  State  could  compel  a  per- 
|  formance.  It  is  a  mere  permission.  If  there 
j  was  a  contract  with  Fitch,  then  it  could  not 
!  be  dissolved  without  his  convent.  The  word 
!  "contract,"  foisted  into  the  late  Act,  will  not 
|  alter  the  case.  The  notion  that  the  respond- 
i  cuts  are  bound  by  this  supposed  contract,  as 
1  having  been  entered  into  bet  ween  the  people  or 
j  thoir  representatives,  on  the  one  part,  and  the 
iippHlants  on  the  other,  is  much  too  refined  to 
j  be  acted  upon,  and  would  lead  to  results  the 
j  most  extravagant  and  unjust.  It  is  a  doctrine 
too  absurd  to  be  sanctioned  by  a  court  of  jus- 
!  lice. 

*Agnin,  it  is  said  that  although  Con-  [*542 

gross  have  the  power  to  grant  exclusive  rights 

I  to  authors   and    inventors,    yet    this   act,  not 

being  n  reward  or  grant  to  an   inventor,  (Joes 
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not  interfere  with  the  power  of  Congress.  The 
appellants  claim  only  as  possessors.  But  if  the 
appellants  had  claimed  to  be  the  inventors, 
could  tins  State  have  granted  to  them  this  ex- 
clusive privilege  ?  Shall  they,  by  changing 
their  character  to  that  of  a  possessor,  obtain 
it  ?  Certainly  not  ;  for  the  whole  patent  power 
in  Congress  might,  in  that  way,  be  defeated. 
The  State,  by  granting  such  privileges  to  pos- 
sessors, would  exercise  a  power  superior  to  and 
far  more  extensive  than  that  of  Congress.  Is 
the  mere  possessor  to  be  preferred  to  the  in- 
ventor ?  The  object  of  exclusive  privilege  is 
to  secure  to  genius  the  fruits  of  its  exertions, 
and  to  the  public  the  benefits  flowing  from 
these  intellectual  labors. 

Suppose  a  new  method  should  be  discovered 
of  propelling  boats  by  steam,  with  tenfold  ve- 
locity, and  with  superior  convenience  to  those 
of  the  appellants  ;  yet  if  the  appellants  are  to 
prevail,  so  useful  a  discovery  could  not  be  put 
in  practice.  If  the  whole  field  is  thus  preoc- 
cupied, what  incentive  is  there  to  men  of  genius 
to  exercise  their  powers  for  the  benefit  of  man- 
kind ?  The  acts  are  impolitic,  as  well  as  un- 
just and  unconstitutional.  Congress  only 
grants  to  inventors  a  privilege  for  fourteen 
years;  this  legislative  grant  is  for  thirty  years, 
and  may  be  extended  to  one  hundred  years  or 
forever.  It  is  an  unjust  monopoly.  The  appel- 
lants claim  this  monopoly  against  all  the  world 
and  the  respondents,  though  not  patentees, 
have  a  right  to  call  their  claim  in  question. 

2.  These  acts  interfere  with  the  power  of 
Congress  to  regulate  commerce,  &c.  This 
power  involves  the  subjects  of  commerce  as 
well  as  the  mode  of  carrying  it  on.  It  extends 
over  and  pervades  all  the  states.  The  acts 
give  to  the  appellants  the  exclusive  right  to 
use  their  steamboats  on  all  the  waters  of  the 
State.  It  is  not  confined  to  any  particular 
river  or  stream.  The  State  might  equally  have 
granted  an  exclusive  right  to  use  sailboats  or 
rowboats,  or  boats  propelled  by  any  other  phys- 
ical power.  The  acts  are  penal  and  grant  a  for- 
feiture of  steamboats  used  by  others  to  the  ap- 
pellants. Suppose  a  steamboat  from  Canada 
is  found  on  any  of  the  lakes  within  the  terri- 
tory of  this  State ;  or  suppose  a  vessel  pro- 
pelled by  steam,  arrives  from  any  foreign  port 
or  from  the  State  of  New  Jersey,  for  the  pur- 
pose of  passing  through  the  Sound  to  Connec- 
ticut, or  elsewhere,  could  it  be  seized  by  the  ap- 
pellants as  forfeited  by  these  acts  ?  Would  not 
543*]  this  interfere  with  foreign  commerce 
as  wjll  as  the  commerce  between  the  states  ? 
Suppose  the  use  of  sails  should  be  discon- 
tinued, and  all  vessels  be  propelled  by  steam, 
a  thing  in  the  imagination  of  the  appellants 
not  improbable,  could  no  vessel  enter  this  State 
without  their  permission,  under  the  penalty  of 
being  forfeited?  Would  not  the  power  of  Con- 
gress to  regulate  commerce  be  defeated  ?  It  is 
enough  for  the  respondents  if  the  monopoly 
granted  to  the  appellants  may  interfere  with 
the  power  of  Congress  to  regulate  commerce, 
and  if  all  vessels  should  be  propelled  by  steam 
that  it  would  wholly  defeat  that  power.  The 
possibility  or  probability  of  this  consequence 
is  sufficient  to  test  the  principle  of  this  legisla- 
tive grant  ;  and  the  general  principle  may  as 
well  be  settled  now  as  at  any  other  time. 

Next  as  to  the  remedy,  by  injunction,  in  this 
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case.  The  statute  which  grants  the  right  has 
also  given  the  remedy.  If  the  party  claims  a 
statute  right,  he  must  take  the  statute  remedy; 
not  claiming  a  right  at  common  law,  he  is  not 
entitled  to  a  common  law  remedy.  It  is  said 
that  rights  created  by  statute  are  equally  sa- 
cred and  entitled  to  the  same  favor  as  those  at 
common  law.  But  common  law,  founded  on 
the  wisdom  and  experience  of  ages,  is  entitled 
to  greater  favor  and  respect  than  a  statute, 
passed  hastily,  and  unadvisedly,  perhaps,  or 
under  the  influence  of  the  prejudices  and  feel- 
ings of  the  times,  or  of  a  party.  The  genius 
of  the  common  law  is  opposed  to  monopolies. 
It  breathes  a  purer  spirit  of  liberty  and  justice. 
The  remedy  given  by  the  statute  is  the  forfeit- 
ure of  the  boats  ;  and  whether  they  are  forfeit- 
ed or  not,  is  a  question  to  be  decided  by  the 
common  law,  not  in  a  court  of  chancery.  By 
an  injunction,  the  appellants  seek  to  acquire 
all  the  benefits  of  the  forfeiture,  before  their 
right  is  established.  The  trial  must  be  at  law. 
If  it  should  be  decided  that  the  appellants  have 
no  right,  the  injury  which  the  respondents 
may  have  sustained  by  the  injunction  will  be 
great  and  irreparable.  The  impropriety  of  the 
interference  of  chancery  will  be  manifest.  If 
the  appellants  prevail  at  law,  they  recover  not 
only  the  boats,  but  damages  (3  Bf.  Com.,  152  ; 
Cro.  Jac.,  682),  of  which  the  profits  or  earu- 
ingsof  the  boats  will  be  the  measure.  Thestat- 
ute,  then,  gives  them  gives  ample  remedy,  and 
there  is  no  need  of  an  injunction.  If,  after  the 
right  of  the  appellants  has  been  settled  at  law, 
the  respondents  should  persevere  in  violation 
of  that  right,  it  will  then  be  time  enough  to 
apply  for  an  injunction  to  prevent  any  future 
infractions.  Where  a  new  right  is  created  by 
a  statute  which  gives  a  remedy,  that  is  the 
*only  remedy  to  which  the  party  can  [*544 
resort.  It  would  be  otherwise,  if  there  had  ex 
isted  an  antecedent  right  or  duty  at  common 
law.  The  statute  remedy  would  then  be  mere- 
ly cumulative ;  but  the  appellants  can  have  no 
o'ther  remedy  than  what  the  statute  has  given 
them.  The  cases  (1  Saund.,  135  and  note  \, 
4  ;  Cro.  Jac.,  644  ;  2  Burr.,  803  ;  4  Burr.,  2323, 
2351,  2406,  2407  ;  2  Salk.,  460;  4  Term  Rep., 
202  ;  3  Term  Rep.,  444  ;  5  Term  Rep.,  544 ;  5 
Johns?  Rep.,  175)  which  support  this  principle 
are  said  to  be  criminal ;  but  the  analogy  be- 
tween criminal  cases  and  civil  rights  founded 
on  penal  statutes,  is  perfect,  in  this  respect. 
The  rule  is  the  same  and  must  apply  to  both. 
All  the  acts,  on  this  point,  being  in  pari  ma- 
teria,  must  be  taken  as  one  statute,  and  it  is. 
therefore,  no  objection  to  the  application  of 
the  rule  that  the  first  statute  gives  no  remedy. 

It  is  a  general  principle  that  no  party  can 
come  into  a  court  of  chancery,  in  aid  of  his 
rights,  until  those  rights  have  been  first  estab- 
lished at  law.  (1  Atk.,  282-284 ;  1  Vern.,  120, 
129,  275,  308.)  There  is  no  foundation  for  the 
distinction  suggested,  between  rights  flowing 
from  the  royal  prerogative  and  those  derived 
from  Parliament.  The  right,  in  either  case,  is 
equally  valid.  The  exercise  of  state  power 
may  be  looked  upon  with  as  much  jealousy  as 
the  exercise  of  the  prerogative.  The  exclusive 
right  granted  to  the  appellants  is  a  franchise, 
or  monopoly,  and  not  entitled  to  any  peculiar 
favor. 

The  opinion  of  Mr.  Justice  Yates  (Miller  v. 
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Taylor,  4  Burr.,  2303,  2324-2328,  2407-2417; 
Donaldson  v.  Beckett,  2  Bro.  C.  C.,  129)  as  to 
the  rights  of  authors,  did  not  prevail  in  the 
House  of  Lords.  They  reversed  the  judgment 
below,  on  the  ground  that  the  common  law 
right  was  abridged  or  taken  away  by  the  stat- 
ute ;  and  that  the  author  had  no  other  right  or 
remedy  than  what  is  founded  on  the  statute. 
Eight  out  of  the  eleven  judges,  who  gave  their 
opinions  on  the  questions  stated  by  the  lords, 
were  in  favor  of  the  common  law  right ;  but 
five  out  of  six  were  of  opinion  that  it  was 
abridged  or  taken  away  by  the  statute  of  8 
Anne.  Yates,  J.,  denied  the  property  of  au- 
thors at  common  law  altogether. 

But  there  are  several  cases  since  the  statute 
of  Anne  in  which  injunctions  have  been  re- 
fused. (4  Burr.,  2327;  2  Atk.,  141;  5  Ves., 
24;  8  Ves.,  215,  in  note.)  The  true  and  rea- 
sonable rule,  undoubtedly,  is,  that  the  party 
should  first  establish  his  legal  right,  before  he 
asks  a  remedy.  An  injunction  is  intended  to 
545*]  quiet  the  *party  in  the  possession  of 
his  right.  The  rule  contended  for  by  the  ap- 
pellants inverts  the  natural  order  of  proceed- 
ing. It  administers  the  remedy  before  the 
right  is  ascertained.  The  plaintiff  must  prove 
his  debt  before  he  is  entitled  to  execution. 
That  injunctions  should  not  issue  before  the 
right  of  the  party  is  established,  is  a  principle 
of  the  English  law,  settled  anterior  to  the 
American  Revolution.  The  few  instances  in 
which  injunctions  were  granted  before  the 
right  was  ascertained,  were  in  particular  and 
extreme  cases,  in  order  to  prevent  irreparable 
mischief.  Such  was  the  case  relative  to  the 
publication  of  the  letters  of  Pope.  In  the  case 
of  Thompson  et  al.  v.  Stanhope,  the  publication 
of  the  private  letters  of  Lord  Chesterfield  might 
have  been  an  irreparable  injury  to  many  liv- 
ing persons.  In  Melville's  case,  the  property 
had  been  stolen,  fraudulently  and  piratically. 
If  the  English  Court  of  Chancery  has  hiid  down 
a  different  rule,  since  cur  Revolution,  this 
court  is  not  bound  to  adopt  it.  It  ought  to 
preserve  the  law  as  it  then  stood,  in  its  primi- 
tive purity. 

In  Ourney  v.  Longman,  13  Ves.,  493,  Lord 
Eldon  expressed  great  reluctance  to  granting 
an  injunction,  until  the  right  was  established 
at  law  ;  and  he  granted  it,  under  the  peculiar 
circumstances  of  that  case.  In  PWdv.  Juck- 
«on,  2  Dick.,  599,  the  Chancellor  refused  an  in- 
junction to  stay  waste,  because  the  right  was 
doubtful.  It  arose  upon  the  construction  of 
an  Act  of  Parliament,  which  was  doubtful, 
and,  therefore,  he  would  not  grant  it. 

In  Hogg  v.  Kirby,  8  Ves.,  215,  224,  Lord  El- 
don sanctions  the  observations  of  Lord  Mans- 
field, in  Miller  v.  Tnylor.  The  principle  on 
which  injunctions  had  been  grunted  was  that 
damages  did  not  give  adequate  relief.  The 
Chancellor  either  examines  the  books,  or  re- 
fers them  to  a  master,  to  report  whether  there 
has  been  a  piracy  or  fraud  in  the  second  pub- 
lication, and  an  injunction  issues  if  such  ap- 
pears to  be  the  fact. 

The  principle  on  which  all  these  cases  of  in- 
junctions proceeded,  is  founded  on  the  doc- 
trine in  the  case  of  waste.  For  th«  destruction 
of  trees  planted  by  an  ancestor,  and  consecrat- 
ed to  the  affections  and  feelings  of  a  family,  no 
damages  can  alTord  a  compensation. 
JOHNS.  HEP.,  9. 


In  the  present  case,  full  compensation  in 
damages  can  be  obtained.  All  the  profitsmade 
by  the  respondents  may  be  recovered  by  the 
appellants.  But  if  it  should  be  found  that  the 
respondents  have  the  right,  an  injunction  would 
work  an  irreparable  mischief  to  them,  for  they 
never  could  obtain  an  indemnity  from  the  ap- 
pellants. 

*Mr.  T.  A.  Emmet,  in  reply.  It  has  f*546 
been  properly  admitted  by  one  of  the  counsel 
for  the  respondents,  that"  if  the  right  of  the 
appellants  was  valid,  the  remedy  followed  of 
course.  The  question  involved  in  this  cause, 
though  of  great  importance,  is  nothing  more 
than  a  question  of  property.  This  court  is  not 
called  upon  to  examine  into  the  wisdom  or  ex- 
pediency of  these  acts  of  the  Legislature,  nor 
as  to  the  policy  of  monopolies.  Such  an  in- 
quiry would  be  altogether  extrajudicial.  Be 
the  laws  ever  so  impolitic  or  unwise,  it  is  the 
duty  of  this  court  to  pronounce  upon  them  as 
they  find  them.  Much  the  greater  part  of  the 
arguments  of  the  learned  counsel  on  the  other 
side  might,  therefore,  have  been  spared,  as 
wholly  irrelevant ;  and  if  all  that  has  been  said 
about  the  expediency  of  the  acts,  and  the 
odious  nature  of  monopolies,  be  taken  away, 
the  specious  body  of  their  argument  will  be 
reduced  to  a  mere  skeleton,  without  flesh 
or  muscle.  These  laws,  after  being  en- 
acted by  the  different  branches  of  the 
Legislature,  have  passed  five  different  coun- 
cils of  revision,  composed  of  the  collected 
wisdom  of  the  State,  and  when  the  eves  both 
of  the  Legislature  and  the  Council  were  open  to 
the  constitutional  objections  which  have  been 
mentioned.  If  it  were  proper  to  cite  such  au- 
thority here,  it  might  be  said,  that  there  had 
been  five  adjudications,  by  five  successive  sets 
of  judges,  on  the  very  question  now  before 
the  court. 

These  laws  must  be  considered,  prima  facie, 
valid,  and  their  invalidity  must  be  clearly 
shown  by  the  respondents. 

Granting,  however,  to  the  respondents  the 
benefit  of  their  propositions,  the  nets  must  be 
deemed  valid  so  far  as  they  do  not  interfere* 
with  patents  for  inventions,  or  the  regulations 
of  commerce.  A  statute  may  be  good  in  part 
and  void  in  part.  It  is  void  for"  the  excess 
merely  ;  and  so  far  only  as  it  must,  of  necessi- 
ty, be  void. 

1.  These  laws  do  not  infringe  the  power  of 
CJonsrress  to  grant  patents  for  inventions.  Con- 
gress can  only  secure,  not  create  a  benefit,  and 
this  security  or  exclusive  right  cnn  be  given 
only  to  authors  and  inventors.  Congress  can 
only  legislate  as  to  inventions  ;  and  this  State 
may  legislate  on  subjects  concerning  which 
Congress  cannot  legislate. 

Because  the  appellants  have  not  called  their 
steamboat  tin  invention,  the  respondents  have 
assumed  thai  it  was  none,  and  have  endeavored 
to  strip  the  appellants  of  all  merit  or  claim  to 
legislative  patronage.  But  the  appellants,  if 
they  arc  not  inventors,  have,  at  least,  the  merit 
of  introducing  a  very  valuable  improvement 
*from  Europe.  Every  civili/.ed  nation  [*547 
protects  imported  improvements  What  would 
Great  Britain  have  been  .  lind  she  not  wi-rly 
availed  herself  of  the  discoveries  and  improve- 
ments of  other  countries?  By  nature,  less 
fertile  than  the  islands  of  the  Mediterranean, 
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she  has,  by  the  aid  of  foreign  genius,  by  secur- 
ing an  exclusive  right  to  imported  improve- 
ments, fertilized  her  soil,  extended  the  arts, 
enlarged  commerce,  and  amassed  wealth  and 
power  above  all  the  isles  of  the  ocean,  and 
which  have  enabled  her  to  contend  with  the 
greatest  nations  of  the  earth.  Can  this  country 
expect  to  take  its  eagle  flight,  and  to  reach  its 
high  destinies,  by  the  strength  of  its  own 
genius  alone,  without  the  aid  of  foreign  inven- 
tion? If  the  states  cannot  protect  and  reward 
imported  improvements,  Congress  certainly 
cannot.  It  can  only  patronize  inventions. 
But  this  power  exists  in  every  sovereignty.  It 
must  exist  in  the  states.  It  is  an  attribute  of 
sovereignty  retained  by  them,  that  they  might 
promote  the  welfare  and  happiness  of  the 
people,  by  conferring  rewards  on  the  authors 
of  useful  discoveries,  and  encouraging  foreign 
genius  to  become  domiciliated  in  the  land. 

Monopoly  is  a  technical  term.  It  is  a  pre- 
rogative grant,  in  hostility  to  the  public  good. 
Who  ever  heard  of  a  monopoly  erected  by  Act 
of  Parliament?  This  legislative  grant  was  in- 
tended to  compensate  genius  for  introducing, 
extending,  and  perfecting  the  invention  of 
others.  A  public  benefit  was  contemplated — 
not  for  the  pride  of  invention,  but  from  the 
enjoyment  of  the  machine. 

Though  the  appellants  do  not  claim  as  in- 
ventors, yet  we  contend  that  even  a  patent 
from  Congress  to  the  respondents  would  not 
defeat  this  Legislative  grant. 

The  power  to  promote  science  and  the  useful 
arts,  by  granting  patents  to  the  inventors,  is  a 
concurrent  power.  Instead  of  having  to  con- 
tend with  the  opinion  of  the  able  writer  of  the 
"Federalist,"  who  has  been  so  warmly  and 
justly  eulogized  by  my  learned  friends,  I  hope 
to  secure  him  on  the  side  of  the  appellants, 
and  avail  myself  of  his  authority  to  show  that 
some  of  the  powers  granted  to  Congress  are 
concurrent.  He  regards  all  powers  not  ex- 
clusively delegated  to  the  United  States,  as  re- 
tained by  the  states.  This  exclusive  alienation 
of  state  sovereignty  by  the  states  he  considers 
as  existing  in  three  cases:  1.  Where  the  Con- 
stitution has,  in  express  terms,  granted  an  ex- 
clusive authority  to  the  Union ;  2.  Where  it  is 
gran  ted  to  the  Union, and  the  states  are  expressly 
«348"]  ^prohibited  from  exercising  the  like 
authority  ;  and,  3.  Where  an  authority  is 
granted  to  the  United  States,  to  which  a  similar 
authority  in  the  states  would  be  absolutely  and 
totally  contradictory  and  repugnant.  The 
third  class  of  cases  appears  wholly  unneces- 
sary, and  ought  to  be  rejected.  He  admits 
that  "  it  is  not  a  mere  possibility  of  inconven- 
ience in  the  exercise  of  powers,  but  an  imme- 
diate constitutional  repugnancy,  that  can,  by 
implication,  alienate  and  extinguish  a  pre- 
existeut  right  of  sovereignty."  This  opinion, 
on  the  subject  of  a  concurrence  of  powers,  is 
explicitly  stated  at  the  conclusion  of  the  thirty- 
second  number.  That  "  the  necessity  of  a  con- 
current jurisdiction,  in  certain  cases,  results 
from  the  division  of  the  sovereign  power  :  and 
the  rule  that  all  authorities,  of  which  the  states 
are  not  explicitly  devested  in  favor  of  the 
Union,  remain  with  them  in  full  vigor,  is  not 
only  a  theoretical  consequence  of  that  division, 
put  is  clearly  admitted  by  the  whole  tenor  of 
the  instrument."  For,  "  notwithstanding  the 
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affirmative  grants  of  general  authorities,  there 
has  been  the  most  pointed  care,  in  those  cases 
where  it  was  deemed  improper  that  the  like 
authorities  should  reside  in  the  states,  to  insert 
negative  clauses  prohibiting  the  exercise  of 
them  by  the  states." 

Is  this  case,  then,  anything  more  than  an  ac- 
cidental or  occasional  interference  in  the  policy 
of  a  branch  of  the  administration  of  the  Union? 
Is  it  a  case  which  necessarily  implies  an  abso- 
lute contradiction  and  repugnancy  to  the 
power  given  to  Congress  ? 

The  power  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  is  stated  by  the  author  of 
the  Federalist  to  be  a  concurrent  power,  except 
as  to  what  is  expressly  prohibited,  in  the  next 
section,  to  the  several  states.  Would  it  be  un- 
constitutional in  the  State  of  New  York  to  pay 
a  portion  of  the  debt  of  the  United  States,  or 
for  Congress  to  receive  such  a  payment  ? 

As  to  providing  for  the  common  defense, 
can  this  State  erect  a  fort  or  bulwark  for  its 
defense,  without  benefiting  a  neighboring  state, 
or  the  United  States  ? 

A  state  could  not  have  a  power  to  borrow 
money  on  the  credit  of  the  United  States  ;  and 
that  is  a  power  necessarily  exclusive. 

But  is  the  power  to  regulate  commerce  with 
the  Indian  tribes  exclusive  ?  The  Legislature 
of  this  State  have  passed  acts  on  that  subject, 
regulating  commerce  with  them. 

The  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  is  re- 
stricted by  the  prohibition  to  the  states  to 
make  any  treaties,  alliance,  or  confederation, 
or  to  enter  *into  any  compact  or  agree-  [*i>4{> 
ment  with  another  state  or  foreign  power. 

The  states  are  expressly  prohibited  from 
coining  money,  and  of  course,  from  regulating 
its  value ;  but  have  they  not  a  concurrent 
power  to  regulate  the  value  of  foreign  coin  ? 
But  Congress  have  acted  on  the  subject.  Is 
not  the  standard  of  weights  and  measures  reg- 
ulated by  a  law  of  this  State  ? 

The  establishment  of  postoffices  and  post- 
roads  is  also  concurrent.  For  if  Congress  had 
neglected  to  establish  them,  might  not  this 
State  have  provided  for  the  enjoyment  of  so 
great  a  public  convenience  by  its  citizens  ? 

The  power  to  establish  a  judiciary  could  not 
have  been  before  possessed  by  the  states,  and 
is,  therefore,  necessarily  exclusive. 

The  power  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  was  not 
vested,  in  right  of  sovereignty,  in  the  states, 
but  had  always  been  exercised  by  Congress. 

To  declare  war,  grant  letters  of  marque  and 
reprisal,  and  make  rules  concerning  captures 
on  laud  and  water,  are  powers  expressly  denied 
to  the  states. 

Though  Congress  have  power  to  raise  armies, 
provide  and  maintain  a  navy,  and  make  rules 
for  the  regulation  of  the  land  and  naval  forces, 
may  not  the  executive  of  this  State  call  out 
the  militia  to  support  the  laws,  suppress  insur- 
rection, or  repel  invasion  ?  Is  the  Slate  gov- 
ernment palsied,  and  incapable  of  self  defense 
because  Congress  has  the  supreme  legislative 
power  ?  Has  not  the  State  a  right  to  regulate 
the  conduct  of  the  militia  or  troops  of  the 
United  States,  while  within  its  jurisdiction, 
though  it  cannot  order  or  direct  them  as  to 
their  service  ? 
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The  only  section  in  which  the  term  "exclus- 
ive" is  used,  is  that  which  gives  to  Congress  the 
"exercise  of  exclusive  legislation,  in  all  cases," 
over  a  district  of  ten  miles  square,  and  over 
places  purchased  by  consent  of  the  states,  for 
the  erection  of  forts,  &c. 

It  has  been  inferred  from  the  language  used 
in  the  Federalist  (No.  43),  in  speaking  of  the 
power  to  promote  the  progress  of  science  and 
useful  arts,  by  "securing  for  a  limited  time  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries,"  that 
"  the  states  cannot  effectually  make  provision 
for  either  of  the  cases,"  that  the  author  con- 
sidered the  power  exclusive.  But  that  is  clearly 
not  a  reason  for  taking  away  the  power  from 
the  states.  They  may  make  the  best  provision 
55O*]  in  *their  power ;  and  Congress  may 
make  still  more  efficacious  laws  on  the  subject. 
Again,  it  is  said  that  the  State  power  has 
been  absorbed  by  the  plenary  exercise  of  the 
power  of  Congress.  Absorption  is  always  in 
proportion  to  the  absorbing  power.  If  half  is 
absorbed,  the  other  half  remains.  But  this  is 
not  the  language  of  the  Constitution,  which  is 
plain  and  simple  ;  and  the  rights  of  the  states 
are  not  to  be  explained  away  by  metaphors 
and  figures  of  speech. 

To  exclude  the  exercise  of  power  by  the 
states,  there  must  be  a  complete,  entire  and 
exclusive  legislation  on  the  subject  by  Con- 
gress. If  there  is  an  implied  exclusion  arising 
from  any  constitutional  incompatibility  in  the 
exercise  of  the  powers  of  the  two  governments, 
it  must  be  as  old  as  the  Constitution  itself.  It 
must  be  a  plenary  power  which  has  existed,  ab 
initio,  so  that  from  that  moment  the  power  of 
the  states  was  extinct. 

The  result  of  the  argument  of  the  respond- 
ents is,  that  there  can  be  no  concurrent  power 
where  the  exercise  of  the  power  by  Congress 
would  exhaust  the  subject.  To  this  we  agree, 
with  the  addition  of  its  being  a  plenary  exercise 
of  power ;  for  nothing  but  an  entire,  plenary, 
and  exclusive  exercise  of  the  power  can  exhaust 
the  subject. 

The  federal  Constitution  was  adopted  by  this 
State  in  1788,  yet  we  find,  on  the  26th  Feb- 
ruary, 1789,  a  few  weeks  before  the  meeting 
of  the  first  Congress  under  that  Constitution, 
the  Legislature  passed  a  law  for  "securing  to 
James  Uumsey  the  sole  right  and  advantage  of 
making  and  employing,  for  a  limited  time, 
the  several  mechanical  improvements  bv  him 
lately  invented."  (2  Greenleaf's  edit,  of  Laws, 
p.  871.)  This  law  was  passed  after  the  powers 
in  relation  to  the  subject  were  absolutely  trans- 
ferred by  the  Constitution,  according  to  the 
construction  given  by  the  respondent.-*'  coun- 
sel, to  Congress.  Yet  that  law  was  passed  by 
men  perfectly  conversant  with  the  federal 
Constitution.  Kumsey  was  a  Virginian,  and 
he  obtained  a  similar  patent  from  almost  every 
state  in  the  Union,  which  shows  that  the  states 
understood  that  they  still  retained,  not  with 
.standing  the  new  Constitution,  a  power  of 
legislation  on  the  subject.  These  laws  furnish 
a  contemporary  and  authoritative  exposition 
of  the  Constitution,  and  vindicate  the  power 
of  the  states  even  as  to  mechanical  inventions. 
In  the  year  1789,  certain  amendment*  to  the 
Constitution  were  proposed;  and  of  the  articles 
adopted,  the  ninth  and  tenth  were,  "that  the 
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or  disparage  others  retained  by  the' people." 
That  "the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states  res- 
pectively, or  to  the  people." 

The  convention  of  this  State  adopted  the 
Constitution  with  the  explanation  given  by 
General  Hamilton,  who  was  a  member,  that 
no  powers  were  conferred  on  Congress  but 
such  as  were  explicitly  given  by  the  Constitu- 
tion, 

The  sixth  article  of  the  Constitution  is  the 
master-key  to  what  is  meant  by  concurrent 
power.  It  declares  that  "the  Constitution  and 
the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties 
which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  Constitution 
of  laws  of  any  state  notwithstanding."  When, 
then,  will  the  supposed  collision  or  interferen- 
ce between  the  laws  of  Congress  and  of  the 
states  arise?  Whenever  Congress  exhausts  the 
subject  by  a  plenary  exercise  of  its  legislative 
power,  then  the  laws  of  the  states  must  inter- 
fere with  the  law  of  Congress.  In  no  other 
respect  is  Congress  supreme.  Its  supremacy 
is  co-extensive  with  its  legislation. 

The  Act  of  Congress  of  the  14th  of  April, 
1802,  Relative  to  Naturalization  (7  Cong.,  sess. 
1.,  ch.  28),  does  exhaust  the  subject.  It  de- 
clares "that  any  alien,  being  a  free  white  per- 
son, may  be  admitted  to  become  a  citizen  of 
the  United  States,  or  any  of  them,  on  the  fol- 
lowing conditions,  and  not  otherwise."  Until 
this  plenary  exercise  of  the  power  by  Congress, 
the  power  of  the  states  was  concurrent.  This 
Act  of  Congress  admits  that  a  concurrent  power 
did  exist  in  the  states;  else,  the  terms  "not 
otherwise"  were  useless;  but  they  were  insert- 
ed to  take  away  the  exercise  of  a  concurrent 
power  on  the  subject.  In  Collttt  v.  Collttl,  de- 
cided in  1792,  the  Circuit  Court  of  the  United 
States,  consisting  of  Justict*  Wilson,  Blair  and 
Peters,  were  of  opinion  that  the  states  did  en- 
joy concurrent  authority  on  the  subject  ;  but 
that  their  individual  authority  could  not  be 
exercised,  so  as  to  contravene  the  rule  estab- 
lished by  the  authority  of  the  Union.  The 
term  "uniform,"  as  applied  in  regard  to  the 
rule  of  naturalization,  has  the  same  meaning 
as  when  used  in  the  first  paragraph  of  the 
eighth  section,  in  [regard  to  duties,  imposts 
and  excises.  It  relates  to  the  mode  or  manner 
of  exercising  the  power  by  Congress;  not  that 
the  states  should  not  lay  any  such  taxes.  It 
means  only  that  the  law  *should  be  [*55li 
uniform  in  all  the  states;  so  that  a  person 
should  not.  by  two  years'  residence  in  Vir- 
ginia, five  years'  residence  in  New  Jersey,  and 
three  years  in  New  York,  be  entitled  lo  be  ad- 
mitted as  citizens.  If  the  argument  of  the 
respondents  is  sound,  then  the  states,  after 
U>e  adoption  of  the  Constitution  of  the 
tinted  States,  had  no  right  to  naturalize 
aliens.  Yet  we  find  that  the  Legislature  of 
this  State,  by  an  Act  passed  the  2!Sth  of  Feb 
ruary,  17H9  (2  Greenleaf's  edit,  of  Laws,  p, 
279).  did  naturalize,  by  name,  above  one  bun- 
1  dred  persons,  many  of  whom  rank  among  our 
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most  respectable  citizens.  In  the  case  of  The 
United  States  v.  Vi&ilo,  2  Dallas'  Rep.,  371, 
Judge  Iredell,  though  he  intimated  an  opinion 
that  the  power  of  naturalization  operated  ex- 
clusively as  soon  as  it  was  exercised  by  Con- 
gress, did  not  think  it  necessary  to  decide  that 
point;  and  the  cause  was  determined  on  a  dif- 
ferent ground. 

It  has  been  said  that  the  law  of  Congress 
relative  to  patents  shows  that  the  laws  of  the 
states  were  regarded  as  incompatible,  since  it 
requires  persons  to  surrender  up  the  rights  de- 
rived from  the  states,  before  they  can  obtain 
patents  from  the  United  States.  It  was  not 
until  1793  that  this  clause  was  introduced. 
It  is  not  to  be  found  in  the  Act  of  1790. 

All  the  states  had  granted  exclusive  rights 
before  the  Act  of  1793.  To  repeal  or  destroy 
those  grants  would  have  been  a  breach  of  good 
faith;  an  act  of  turpitude.  Congress  holds  out 
inducement  by  superior  previleges,  to  the  pat- 
entees under  the  states  to  surrender  their 
rights,  and  thereby  exonerate  the  states  from 
their  grants. 

Congress  gives  the  exclusive  right  for  four- 
teen years;  it  might  have  been  for  one  year 
only.  Is  that  a  plenary  exercise  of  the  legis- 
lative power  on  the  subject?  There  is  no  pro- 
hibitory clause,  as  in  the  naturalization  law  of 
1802.  May  not  the  states,  after  the  expiration 
of  the  fourteen  years,  give  to  the  patentee  an 
exclusive  privilege  within  the  State  for  four- 
teen or  twenty  years  more?  To  take  away  the 
power  of  the  State,  Congress  must  have  exer- 
cised complete  and  entire  legislation,  by  using 
words  of  exclusion.  The  grant  of  the  State  is 
good  so  far  as  the  State  has  power,  and  is  void 
only  for  the  excess.  There  must  be  an  actual 
interference  between  the  two  laws,  to  render 
that  of  the  State  void.  It  is  not  to  be  consid- 
ered void,  because  some  unborn  regulation  of 
Congress  may,  by  possibility,  hereafter  exist, 
with  which  it  might  interfere. 

But  though  not  stated  in  the  bill,  we  assert 
that  this  mode  of  propelling  a  boat  by  steam 
is  an  invention,  and  even,  as  such,  we  contend 
that  the  appellants  have  a  right  to  the  enjoy- 
553*]  ment  of  it,  under  *the  law  of  the  State. 
Congress  has  not  power  to  confer  a  boon  or 
reward.  Its  power  is  merely  to  secure  a  right 
for  a  limited  time.  The  merit  or  demerit  of 
the  subject  is  not  examined.  The  Act  of  Con- 
gress makes  only  a  general  and  indiscriminate 
regulation;  it  does  not  reward  genius.  It 
makes  no  distinction  between  the  inventor  of 
a  steam  engine  and  one  who  invents  a  smoke- 
jack.  The  State  grants  and  creates  an  estate, 
and  rewards  the  inventor.  The  patent  merely 
secures  the  property  to  the  inventor  for  a  cer- 
tain time.  It  proceeds  as  to  authors,  on  the 
common  law  notion;  as  to  inventors,  on  nat- 
ural rights.  In  England,  the  exclusive  priv- 
ilege was  enlarged  to  Harris  &  Bolton,  by  Act 
of  Parliament.  The  patent  law  only  makes 
the  book  or  machine  tangible  property,  by 
clothing  the  productions  of  the  mind  with  the 
attributes  of  personal  property.  It  puts  th^e 
author  or  inventor  in  possession  of  the  produc- 
tion of  his  mind,  which,  after  being  disclosed, 
would  become  the  property  of  the  public.  It 
puts  it  on  the  footing  of  a  chattel.  It  gives  no 
remedy  for  obstructing  the  exercise  of  the 
right.  This  shows  that  it  was  meant  to  secure 
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the  mere  property  only;  and  leave  it  to  the  sev- 
eral states  to  regulate  the  enjoyment  or  use  of 
it,  in  the  same  manner,  as  every  other  right 
of  property.  A  state  may  prohibit  or  take 
away  the  enjoyment  of  real  or  personal  proper- 
ty, whenever  it  deems  it  necessary  to  the  pub- 
lic good.  The  patent  right  is  to  be  enjoyed 
fully  and  amply,  so  far  as  it  does  not  contra- 
vene the  laws  of  the  several  states.  Suppose 
a  patent  should  be  granted  under  the  United 
States  to  Mr.  Fulton,  for  his  torpedoes,  a 
dreadful  instrument  of  destruction,  could  not 
this  State  prohibit  him  from  planting  them  in 
the  harbor  of  New  York,  to  the  danger  of 
every  vessel  that  might  touch  them?  What, 
then,  becomes  of  the  doctrine  that  patent  in- 
ventions may  force  themselves  into  our  fields 
and  habitations,  and  stride  over  the  land  as  a 
blessing  or  a  pestilence,  while  the  states  must 
bow  in  homage,  or  reverential  horror,  to  the 
potent  and  pestilential  patent  ? 

Admit  that  the  states  might  combine  by 
their  laws  against  a  patent  invention.  Can  a 
state  make  no  law  for  fear  of  such  a  possible 
combination?  But  every  state  may,  in  defense 
of  the  morals  of  its  citizens,  prevent  the  sale 
of  splendid  and  seducing  pictures,  though 
they  are  patent  property.  Georgia  permits  the 
importation  of  slaves.  But  may  not  all  the 
other  states  enter  into  a  hallowed  combination 
against  this  immoral  and  detestable  commerce? 
Each  state  may  regulate  the  introduction  or 
use  of  property  within  *its  jurisdiction,  [*554 
whether  it  be  patent  property  or  not.  The 
Constitution  of  the  United  States  does  not  pre- 
vent this  State  from  filling  up  the  mouth  of 
the  Hudson,  so  as  to  prevent  the  navigation 
altogether.  If  such  a  thing  should  be  done, 
however  we  might  deplore  the  madness  or  folly 
of  the  measure,  it  would  be  an  act  of  sover- 
eignty to  which  all  must  submit.  The  only 
control  or  check  to  such  an  exercise  of  power 
must  be  the  good  sense  of  the  Legislature,  the 
interests  of  the  people,  and  the  force  of  public 
opinion. 

If  the  public  should  require  it,  might  not 
the  Legislature  prohibit  the  navigation  of  the 
Hudson  by  vessels  of  a  particular  size  or  con- 
struction ? 

Suppose  a  bar  in  the  river,  over  which  ves- 
sels only  of  a  certain  tonnage  could  pass,  and 
a  person  should  invent  a  mode  of  removing 
the  bar,  could  not  the  Legislature  reward  the 
genius  of  the  inventor,  by  requiring  all  ves- 
sels of  a  larger  size  to  pay  him  a  certain  toll  ? 
Would  not  the  Legislature  of  Pennsylvania 
grant  an  exclusive  privilege,  as  to  navigating 
above  the  first  falls  of  the  Delaware,  to  the 
genius  who  should  be  able  to  remove  that  ob- 
struction, and  thereby  confer  so  great  and 
lasting  a  benefit  on  the  State  ?  Has  not  the 
steamboat  cleared  the  Hudson  of  the  bar  of 
ignorance  and  prejudice  and  conferred  an 
equal  benefit  on  the  public  ?  The  steamboats 
do  not  hinder  or  prevent  the  ancient  mode  of 
navigating  the  Hudson.  All  vessels  and  boats 
with  sails  are  as  free  to  pass  as  before.  All 
existing  rights  are  left  unimpaired. 

How  do  these  acts  interfere  with  the  regu- 
lation of  foreign  commerce  V  The  boats  do 
not  transport  merchandise  ;  they  carry  passen- 
gers only.  If  they  did,  in  part,  interfere  with 
the  law  of  the  United  States,  they  would  still 
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be  valid  for  the  residue  ;  for  it  is  not  denied 
that  where  there  is  an  actual  collision  with  the 
law  of  Congress,  the  State  law  must  yield. 
But  this  interference  must  be  pointed  out. 

If  the  power  of  Congress  to.  regulate  foreign 
commerce  is  absolutely  exclusive,  so  must  be 
the  power  to  regulate  the  trade  with  the  In- 
dians, and  between  the  different  states.  The 
•construction  contended  for  by  the  respondents 
would  break  down  our  toll-gates  and  bridges, 
ruin  our  canals,  destroy  our  ferries  and  every 
other  arrangement  for  the  accommodation  of 
the  public,  and  the  convenience  of  social  in- 
tercourse. In  how  many  instances  does  our 
statute  book  exhibit  regulations  as  to  foreign 
commerce  ?  From  the  1st  of  June  to  the  1st 
555*]  of  November  no  foreign  vessel  *can 
come  up  to  the  custom-house,  but  must  remain 
at  Staten  Island  ;  and  every  vessel  must  pay 
Si  sum  of  money  to  the  health  officer  appointed 
by  the  State ;  masters  of  vessels  must  report 
their  passengers,  and  give  security  to  the 
mayor  of  New  York  that  they  do  not  become 
chargeable  as  paupers.  Slaves  cannot  be  im- 
ported, though  in  some  other  states  deemed 
articles  of  merchandise.  Hides  and  other 
noxious  articles  cannot,  at  certain  seasons  of 
the  year,  be  landed  ;  and,  in  a  thousand  other 
instances,  the  Legislature  of  this  State  have 
made  regulations  affecting  foreign  commerce. 
The  principle  of  the  respondents  would  carry 
havoc  through  your  statute  book.  The  quar- 
antine laws  and  regulations  of  the  State  are 
recognized  and  enforced  by  an  Act  of  Congress. 
(Vol.  IV.,  p.  259;  5  Cong.,  sess.  3,  ch.  118.) 
All  these  State  regulations  are  valid,  subject, 
however,  to  yield  to  any  express  law  of  Con- 
gress on  the  same  points. 

The  Constitution  of  the  United  States,  by 
prohibiting  the  states  from  laying  a  duty  on 
imports,  admits  the  power  o"f  the  states  to 
regulate  commerce.  Acts  of  the  State  co-or- 
dinate with  those  of  the  United  States  are 
good.  If  Congress  makes  a  particular  port  of 
entry,  the  State  cannot  prohibit  the  entry  of 
vessels  there.  If  Congress  should  declare 
Harlaem  to  be  a  port  of  entry,  what  is  to  be- 
come of  Cole's  Bridge  over  that  river  ?  Should 
Albany  be  made  a  port  of  entry,  cannot  the 
State  erect  a  bridge  across  the  Hudson  below 
that  city  ?  Every  toll-bridge  leading  to  other 
states,  over  which  merchandise  is  carried,  is  a 
regulation  affecting  commerce.  What  is  the 
Cayuga  ferry  but  a  commercial  regulation,  by 
which  a  transit  duly  is  collected  on  the  road 
to  Canada  ?  Barton's  Mills  and  ferry  at  Niag- 
ara, regulate  the  commerce  with  Canada.  Yet 
the  United  States  have  submitted  to  all  these 
regulations.  The  counsel  for  the  respondents 
call  these  municipal  regulations ;  but,  under 
the  name  of  a  municipal  regulation,  can  the 
State  regulate  foreign  commerce  ?  In  Perrin 
v.  Hikes,  Day's  Cases  in  Error,  19,  a  grant  by 
the  Legislature  of  Connecticut  of  an  exclusive 
privilege,  with  a  penalty,  to  run  stage  wagons 
on  the  postroad  as  far  as  the  line  of  the  State 
was  held  valid.  The  mail  of  the  United  States, 
and  the  troops  of  the  United  States  passing 
toll-gates  and  bridges,  are  obliged  to  pay  toll. 
The  right  to  exact  the  toll  in  those  cases  has 
never  been  questioned  by  the  United  States. 
The  best  public  works,  and  the  most  valuable- 
stock  in  the  states,  would  be  annihilated  bv 
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the  argument  of  the  respondents,  under  the 
idea  of  a  possible  interference  with  the  power 
of  Congress  to  regulate  commerce. 

*Congress  has  power  to  pass  uni-  [*556 
form  laws  on  the  subject  of  bankruptcy  ;  but 
are  the  State  insolvent  laws,  which  are  in  sub- 
stance bankrupt  laws,  unconstitutional  ?  The 
word  "uniform,"  in  the  Constitution,  is  not 
an  enlarging,  but  a  restrictive  word. 

Then  as  to  the  remedy  by  injunction.  The 
Act  of  the  last  session  (sess.  34.,  ch.  200)  is  a 
legislative  interpretation  of  the  law,  and  ex- 
pressly recognizes  the  right  of  the  appellants 
as  well  as  the  remedy.  Why  should  the  cause 
be  sent  to  law  to  try  the  title,  when  that  title 
is  clear  ?  Cases  are  sent  to  be  tried  at  law  to 
clear  up  a  doubtful  point.  Is  not  this  court 
competent,  with  the  aid  of  the  five  judges,  to 
decide  every  legal  question  ?  Issues  at  law  are 
directed  by  chancery,  to  take  the  opinion  of 
the  law  judges  as  to  the  validity  of  a  grant,  or 
to  try  a  doubtful  fact,  by  the  intervention  of 
a  jury.  In  prerogative  cases,  the  Chancellor 
is  bound  by  21  James  I.,  ch.  3  sec.  3,  to  send 
the  case  to  law  to  be  tried.  Lord  Coke,  2 
Inst.,  182,  says  that  the  act  having  declared  all 
monopolies,  &c.,  void,  has  provided  that  they 
shall  be  examined,  heard,  tried  and  determined 
at  the  courts  of  common  law,  according  to  the 
common  law,  and  not  in  the  Council  Chamber, 
&c.  A  court  of  chancery  was  expressly  ex- 
cluded, by  that  statute,  from  trying  the  valid- 
ity of  such  grants. 

Except  in  prerogative  cases,  there  is  no  in- 
stance of  a  cause  sent  to  be  tried  at  law,  with- 
out an  antecedent  injunction.  In  the  case  as 
to  the  prolongation  of  Bolton's  patent  (3  Ves., 
140)  by  act  of  Parliament,  it  was  sent  to  be 
tried  at  law,  with  an  injunction.  The  law 
judges  of  the  Common  Pleas  differed  as  to  the 
validity  of  the  patent,  and  the  Chancellor  con- 
tinued the  injunction  until  the  right  could  be 
again  tried  at  law. 

In  Gurney  v.  Longman,  18'Ves.,  493,  the 
Chancellor  did  not  send  the  case  to  be  tried  at 
law,  but  decided  upon  it  himself,  and  granted 
an  injunction. 

On  prerogative  questions,  to  this  day,  the 
case  must  be  sent  to  law  ;  but  under  the  stat- 
ute of  Anne,  and  where  the  right  is  founded 
on  the  statute,  there  is  not  a  case  to  be  found 
where  an  injunction  has  been  refused.  It  is 
surprising  that  the  contrary  should  have  been 
asserted  by  the  learned  counsel.  In  Tonxonv. 
Collins,  4  Burr.,  2327,  2353,  2383.  2400,  the 
question  was  on  the  broad  common  law  right; 
the  court,  though  in  favor  of  the  plaintiff, 
gave  no  opinion,  >is  they  suspected  the  action 
to  be  collusive,  and  being  ascertained  of  the 
fact,  refused  to  proceed  in  the  cause.  While 
the  question  was  thus  pending  in  the  court  of 
K.  B.,  doubts  arose  in  the  Court  of  Chancery, 
and  Lord  Northington,  in  Milltir  \.  Donaldson 
and  Otthornf.  v.  * Donaklxon,  refused  an  [*557 
injunction,  without  any  opinion  being  given  ; 
but  the  question  did  not  arise  under  the  statute 
of  Anne.  The  case  of  Gyle*  v.  Wilcox  et  al,, 
2  Atk.,  141,  did  not  arise  under  the  statute 
of  Anne  ;  and  an  injunction  was  not  refused, 
but  the  reasons  of  the  Chancellor  were  in  favor 
of  it.  The  same  case  was  again  before  the 
Chancellor  (3  Atk.,  209),  and  he  ordered  the 
injunction  to  be  continued. 
50  '  881 
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The  cases  of  Carey  v.  Faden,  5  Ves.,  24  ; 
Hogg  v.  Kirby,  8  Ves.,  215  ;  and  King  v.  Heed, 
8  Ves.,  223,  in  note,  were  not  within  the  stat- 
ute of  Anne.  The  rule  stated  by  Lord  Mans- 
field, in  Miller  v.  Taylor,  4  Burr.,  2400,  that  a 
court  of  chancery  will  not  grant  injunctions, 
unless  the  legal  property  is  made  clear  at  law, 
has  been  very  much  qualified  (Coop.  Eq.  PI., 
155,  156) ;  and  an  injunction  always  precedes  a 
reference  or  trial  at  law,  to  ascertain  doubtful 
facts.  As  there  is  no  prerogative  right  in  this 
State,  the  rule  must  be  to  issue  an  injunction 
in  the  first  instance.  This  court  can  pronounce 
on  the  validity  of  the  law.  Where  is  the  room 
for  doubt  ?  If  this  court  doubts  now,  when 
will  it  ever  cease  to  doubt  ?  Settle  the  law 
now,  and  then  the  injunction  follows  the  title, 
unless  the  answer  sets  up  disputed  facts  for  a 
jury,  and  then  the  injunction  must  continue 
until  a  hearing.  The  acts  are  prima  facie 
valid  ;  and  if  there  are  doubts,  an  injunction 
ought  to  continue  until  those  doubts  are  re- 
moved. Why  should  not  a  statute  right  receive 
the  same  protection  as  a  common  law  right  ? 
In  England  injunctions  issue  to  protect  statute 
rights.  (2  Atk.,  93.) 

The  rights  of  Mr  Livingston  were  valid  be- 
fore the  statute  was  passed  which  gave  the 
forfeiture. The  penalty  was  a  cumulative  rem- 
edy. It  did  not  take  away  or  destroy  the 
right  and  remedy  which  antecedently  existed. 

The  rule  that  where  a  remedy  is  given  by 
statute,  it  is  exclusive  of  every  other  remedy, 
is  applicable  only  to  criminal  cases.  The 
rule  was  never  applied  to  a  civil  case,  before 
that  of  ^filler  v.  Taylor,  nor  has  it  ever  been  so 
applied  since.  Baron  Eyre,  before  the  House 
of  Lords,  4  Burr.,  2409,  says  expressly,  that 
though  an  author  is  precluded  by  the  statute 
from  every  remedy,  except  on  the  statute  ;  yet 
there  may*  be  a  remedy  in  equity  upon  the 
foundation  of  the  statute,  independent  of  the 
terms  and  conditions  prescribed  by  the  statute, 
in  respect  of  the  penalties  thereby  given.  The 
rule  is  confined  to  criminal  cases,  and  in  them 
it  applies  only  where  the  remedy  is  given  in 
the  same  section  which  creates  the  offense. 
(King  v.  Harris,  4  Term  Rep.,  202,  205.)  The 
case  of  Almy  v.  Harris,  5  Johns.  Rep.,  544, 
o38*]  was  a  qui*tam  action,  under  the  pecul- 
iar words  of  the  statute  which  gave  the  right 
to  no  one  ;  and  it  was  essentially  a  criminal 
case. 

Again,  here  was  an  executory  contract,  and 
the  condition  having  been  performed  by  the 
appellants,  it  would  be  an  act  of  perfidy  in  the 
State  not  to  perform  the  contract  on  their 
part.  Such  a  breach  of  good  faith  would 
level  genius,  public  honor  and  integrity  in  the 
dust. 

YATES,  J.  This  is  an  appeal  from  an  order 
of  the  Court  of  Chancery,  refusing  to  grant  an 
injunction. 

The  appellants  claim  an  exclusive  right  to 
navigate  the  waters  of  this  State,  by  steam,  for 
a  limited  time,  grounded  upon  several  statutes 
of  this  State,  by  which  this  right  is  granted, 
and  intended  to  be  protected  and  secured  to 
them. 

The  respondents  contend  that  the  laws  are 
void,  as  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  and,  therefore,  give 
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no  right  to  the  appellants  upon  which  the 
relief,  or  injunction  sought  by  their  bill, 
could  be  founded.  Two  questions  conse- 
quently arise. 

1.  As  to  the  constitutionality  of  the  laws. 

2.  Admitting    their  validity,   whether  the 
appellants  are  entitled  to  enjoin   the  respond- 
ents, according  to  the  prayer  of  their  bill,    or 
to  any  other  remedy  than  that  prescribed   by 
the  Legislature. 

The  importance  of  this  decision  must  be 
evident  to  every  one  that  hears  me  ;  no  ques- 
tion  has,  perhaps,  ever  presented  itself  to  this 
court  of  greater  magnitude,  involving  prin- 
ciples so  highly  interesting  to  the  commu- 
nity. In  making  up  my  opinion,  therefore,  I 
have  endeavored  to  bestow  the  strictest  atten- 
tion, in  order  to  bring  my  mind  to  a  satisfac- 
tory and  correct  conclusion  on  the  subject. 

The  first  law,  passed  in  March,  1798,  recited 
I  that  whereas  it  had  been  suggested  to  the 
people  of  this  State,  represented  in  Senate  and 
Assembly,  that  Robert  R.  Livingston  was  the 
possessor  of  a  mode  of  applying  the  steam  en- 
gine, to  propel  a  boat  on  new  and  advanta- 
geous principles,  but  that  he  was  deterred  from 
carrying  the  same  into  effect  by  the  existence 
of  a  law  granting  and  securing  to  John  Filch 
the  sole  right  of  making  and  employing  the 
steamboat  by  him  invented  ;  that  Fitch  was 
either  dead  or  had  withdrawn  himself  from 
the  State,  without  having  made  any  attempt, 
in  the  space  of  more  than  ten  years,  to  execute 
the  plan  for  which  he  obtained  the  exclusive 
privilege,  whereby  the  same  was  justly  for- 
feited. By  this  Act  privileges  similar  to  those 
*before  granted  to  Fitch  were  granted  [*of>9 
to  Mr  Livingston,  for  twenty  years,  on  his 
satisfying  the  Governor,  Lieutenant  -  Go- 
vernor, and  the  Surveyor-General  of  this 
State,  of  his  having  built  a  boat,  of  at 
least  twenty  tons'  capacity,  which  should  be 
propelled  by  steam,  and  the  mean  of  whose 
progress  through  the  water,  with  and  against 
the  ordinary  current  of  Hudson  River,  taken 
together,  should  not  be  less  than  four  miles  an 
hour  ;  and  that  he  should,  at  no  time,  omit, 
for  the  space  of  one  year,  to  have  a  boat  of 
such  construction  plying  between  the  cities  of 
New  York  and  Albany.  The  same  privilege 
was  granted  in  April,  1803,  to  Messrs.  Living- 
ston and  Fulton,  the  present  appellants.  In 
1807  the  act  was  extended  for  two  years,  with- 
in which  time  it  was  not  contended  but  that 
the  provisions  in  the  first  Act  were  complied 
with,  the  boat  being  built,  and  the  experiment 
proving  successful.  In  April,  1808,  an  Act 
passed  for  the  further  encouragement  of  steam- 
boats in  the  waters  of  this  state,  and  for  other 
purposes.  This  law  enacted,  that  whenever 
Robert  R.  Livingston  and  Robert  Fulton,  and 
such  persons  as  they  might  associate  with 
them,  should  establish  one  or  more  steamboats 
or  vessels  other  than  that  already  established, 
they  should,  for  each  and  every  such  additional 
boat,  be  entitled  to  five  years  prolongation  of 
their  grant  or  contract  with  this  State  ;  pro- 
vided, nevertheless,  that  the  whole  term  of 
their  exclusive  privileges  should  not  exceed 
thirty  years  after  the  passing  of  that  Act;  that 
no  person  or  persons,  without  the  licence  of 
the  persons  entitled  to  the  exclusive  right  to 
navigate  the  waters  of  this  State  by  boats 
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moved  by  steam  or  fire,  or  those  holding  the 
major  part  of  the  interest  of  such  privilege, 
should  set  in  motion,  or  navigate  upon  the 
waters  of  this  State,  or  within  the  jurisdiction 
thereof,  any  boat  or  vessel  moved  by  steam  or 
fire  ;  and  the  person  or  persons  so  navigating 
with  boats  or  vessels  moved  by  steam  or  fire, 
in  contravention  of  the  exclusive  right  of  the 
appellants,  and  their  associates  and  legal  rep- 
resentatives, should  forfeit  such  boat  or  boats 
and  vessels,  together  with  the  engines,  tackle 
and  apparel  thereof,  to  the  appellants  and 
their  associates. 

After  the  most  minute  examination  of  those 
statutes,  I  cannot  find  that  Mr.  Livingston, 
originally,  nor  Mr.  Fulton,  subsequently,  pre- 
tended to  be  the  inventors  of  their  steamboats; 
on  the  contrary,  by  the  recital  in  the  law  of 
1798,  Livingston  represents  himself  to  be  the 
possessor  of  a  mode  of  applying  the  steam  en- 
gine to  propel  a  boat  on  new  and  advantageous 
principles. 

This  power  of  granting  exclusive"  privileges 
5OO*]  must  necessarily  *exist  somewhere,  as 
the  legitimate  source  from  whence  the  en- 
couragement and  extension  of  useful  improve- 
ments is  derived  ;  and  from  its  nature,  it  is 
generally  exercised  by  the  sovereign  authority 
of  every  civilized  country  ;  and  in  no  govern- 
ment can  it  be  placed  in  safer  hands  to  insure 
those  important  advantages  than  in  our  own, 
where  the  sovereignty  is  in  the  representatives 
of  the  people.  Before  the  adoption  of  the 
Constitution  of  the  United  States,  every  State 
in  the  Union,  unquestionably,  possessed  the 
uncontrolled  exercise  of  this  power  within  its 
own  territory,  and  most  of  them  exercised  it, 
as  will  appear  on  an  examination  of  the  laws 
passed  by  the  Legislatures  of  some  of  the 
states,  several  of  which  have  been  stated  to 
this  court.  This,  however,  is  so  plain  and 
evident  a  proposition,  that  a  recurrence  to 
those  laws  cannot  be  necessary  to  establish  it. 

The  laws  granting  and  securing  this  exclu- 
sive right,  it  is  contended,  are  unconstitutional. 

1.  Because  they  interfere  with  the  powers 
of  Congress  to  regulate  patents. 

3.  Because  they  interfere  with  the  regula- 
tion of  commerce. 

I  do  not  think  it  necessary,  on  this  occasion, 
to  enter  generally  into  the  discussion  of  the 
powers  granted  to  Congress,  and  which  are 
to  be  considered  as  exclusive,  or  which  ought 
to  be  deemed  concurrent.  It  cannot  now  be 
questioned,  particularly  since  the  amendments 
to  the  Constitution  of  the  United  States  were 
adopted,  that  according  to  the  tenth  article  of 
those  amendments,  "the  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people."  By 
the  eighth  section  of  the  Constitution,  among 
the  powers  granted  to  Congress,  it  i»  stated 
that  they  shall  have  power  "  to  promote  the 
progress  of  science  and  useful  arts,  by  securing 
for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  10  their  respective  writings 
and  discoveries."  Thus  it  appears,  in  the  ex- 
ercise of  this  power,  they  are  limited  to 
authors  and  inventors  only;  this  clause,  there- 
fore, never  can  admit  of  so  extensive  a  con- 
struction as  to  prohibit  the  respective  states 
from  exercising  the  power  of  securing  to  pcr- 
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sons  introducing  useful  inventions  (without 
being  the  authors  or  inventors)  the  exclusive 
benefit  of  such  inventions,  for  a  limited  time  ; 
a  power  no  less  instrumental  in  promoting  the 
progress  of  science  and  the  useful  arts,  and, 
consequently,  equally  essential  to  the  pros- 
perity of  the  country.  The  beneficial  effects 
experienced  by  other  countries,  *par-  [*561 
ticularly  England,  sufficiently  show  the  policy 
and  propriety  of  passing  laws  for  the  encour- 
agement of  imported  inventions.  This  power, 
then,  evidently  necessary  and  useful,  is  not 
granted  to  Congress  by  the  clause  as  to  authors 
and  inventors,  and  as  it  is  not  taken  away  by 
any  other  part  of  the  Constitution,  it  must,  of 
course,  be  retained  by  the  respective  states,  to 
be  exercised  by  them,  until  it  interferes  with 
the  laws  of  the  United  States,  passed  to  secure 
the  author  or  inventor.  It  is  not  probable  that 
such  collision  will  take  place.  Whenever  it 
does  occur,  it  remains  exclusively  with 
the  courts  of  the  United  States  to  inter- 
pose ;  and  no  doubt  can  be  entertained  but 
that  the  person  claiming  a  right  by  patent,  as 
inventor,  would  prevail,  and  the  State  law 
would  give  away  to  the  superior  power  of 
Congress. 

The  laws  granting  this  exclusive  privilege 
to  the  appellants  cannot  interfere  with  the 
regulation  of  commerce.  It  never  could  have 
been  intended  that  the  navigable  waters  within 
the  territory  of  the  respective  states  should  riot 
be  subject  to  their  municipal  regulations. 
Such  a  construction  might,  with  equal  pro- 
priety, be  applied  to  turnpike  roads,  ferries, 
bridges  and  various  other  local  objects,  and 
thus,  in  the  vortex  of  this  construction,  al- 
most all  subjects  of  legislation  would  be  swal- 
lowed up,  and  it  might,  eventually,  lead  to 
the  total  prostration  of  internal  improve- 
ments. 

To  all  municipal  regulations,  therefore,  in 
relation  to  the  navigable  waters  of  the  State, 
according  to  the  true  construction  of  the  Con- 
stitution, to  which  the  citizens  of  this  State 
are  subject,  the  citizens  of  other  states,  when 
within  the  state  territory,  are  equally  sub- 
jected ;  and  until  a  discrimination  is  made,  no 
constitutional  barrier  does  exist.  The  Constitu- 
tion of  the  United  States  intends  that  the  same 
immunities  and  privileges  shall  be  extended  to 
all  the  citizens  equally,  for  the  wise  purpose 
of  preventing  local  jealousies,  which  discrim- 
inations (always  deemed  odious)  might  other- 
wise produce.  As  this  Constitution,  then,  ac- 
cording to  my  view,  does  not  prevent  the  op- 
eration of  those  laws  granting  this  exclusive 
privilege  to  the  appellants,  they  are  entitled  to 
the  full  benefit  of  them. 

By  the  law  of  1808,  the  boats,  together 
with  the  engine,  Uickle  and  apparel  thereof, 
are  forfeited  to  the  appellants  ;  and  a  question 
is  raised  here,  whether  they  are  entitled  to  any 
other  remedy  than  that  prescribed  by  the  Leg- 
islature. 

This  right  being  claimed  under  an  express 
grant  by  the  statute,  creating  the  forfeiture, 
and  no  doubt  remaining  of  the  existence  of 
*thc  boats,  thi>  presumption  was  irre-  l*«"><>12 
sistible  that  they  navigated  contrary  to  the- stat- 
ute, and  that  ihe  property  was  in  the  appel- 
lants. The  injunction,  therefore,  on  those 
grounds,  might  well  have  been  ordered.  I 
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cannot  discover  what  injury  could  arise  by 
preventing  such  acts  as  might  create  the  for- 
feiture afterwards  ;  it  could  only  operate  as  a 
prohibition  to  navigating  contrary  to  the  stat- 
ute. 

Most  of  the  cases  cited  by  the  respondents, 
where  injunctions  had  been  refused, in  the  first 
instance,  are  cases  of  prerogative,  or  where  the 
right  was  doubtful,  and  the  granting  of  the 
injunction  might  create  irreparable  mischief. 
I  do  not  think  they  can  apply  to  this  case. 

In  the  case  of  Gyle*  v.  Wticox  et  al.,  2  Atk., 
141,  a  bill  was  brought  for  an  injunction  to 
stay  the  printing  of  a  book,  and  the  question 
was,  whether  it  had  been  borrowed  from  an- 
other book,  contrary  to  the  statute  of  Anne, 
also  creating  a  forfeiture.  Lord  Hardwicke 
said  it  was  not  a  case  proper  for  law,  as  it 
would  be  absurd  for  a  judge  to  sit  and  hear 
both  books  read  over,  which  was  necessary, 
where  one  is  only  a  copy  ;  and  that  the  court 
was  not  under  an  indispensable  obligation  to 
send  all  facts  to  a  jury,  and  continued  the  in- 
junction, until  arbitrators  had  awarded  as  to 
the  fact.  If  this  be  so,  might  not  the  propri- 
ety of  refusing  this  injunction  to  try  a  fact  at 
law  of  such  public  notoriety,  as  to  their  navi- 
gating or  not,  be  questioned  ?  There  is 
scarcely  a  citizen  not  connusant  of  the  fact. 
And  ought  this  injury,  then,  to  be  permitted, 
in  the  present  case,  by  an  inflexible  adherence 
to  what  was  not  deemed  indispensable  in  the 
case  just  cited  ?  I  should  think  not. 

In  the  case  of  Blackwdl  v.  Harper,  2  Atk., 
92,  the  remedy  was  by  injunction  ;  and  where 
the  right  is  matter  of  record,  injunctions  are 
granted.  (1  Ves..  476.)  So  in  3  Ves.,  140,  an 
injunction  was  granted,  that  the  validity  of  a 
patent  might  be  tried  at  law  ;  and  in  Manner 
v.  Plane,  14  Ves.,  180,  an  injunction  was 
granted  where  the  right  was  doubtful,  the 
party  being  in  possession.  The  cases  in  6 
Ves.,  707,  and  in  1  Bro.,  451,  are  to  the  same 
point. 

From  these  and  numerous  other  cases,  no 
doubt  can  exist  that  the  injunction,  in  this  in- 
stance, ought  to  have  issued.  My  opinion, 
therefore,  is,  that  the  order  of  His  Honor,  the 
Chancellor,  ought  to  be  reversed,  and  that  the 
cause  should  be  sent  back  with  directions  to 
enjoin  the  respondents. 

563*]  *VAN  NESS,  J.,  was  of  the  same  opin- 
ion, and  gave  his  reasons. 

SPENCER,  J.,  being  related  to  some  of  the 
parties  concerned,  declined  giving  any  opin- 
ion. 

THOMPSON,  J.  In  examining  the  questions 
which  have  been  presented  in  this  case,  I  shall 
pursue  the  order  adopted  on  the  argument,  by 
first  inquiring  into  the  right  claimed  by  the 
appellants ;  and  secondly,  whether,  if  the 
right  be  established  in  them,  they  are  entitled 
to  an  injunction  to  restrain  the  respondents 
from  an  infringement  of  that  right. 

In  considering  the  first  branch  of  this  sub- 
ject, I  deem  it  unnecessary  to  go  into  a  par- 
ticular inquiry  as  to  the  constitutional  power 
and  authority  of  the  Legislature  to  grant  ex- 
clusive privileges  upon  the  navigable  waters 
within  this  State.  All  objections  heretofore 
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raised  against  the  laws  in  question  on  this 
ground,  have  been,  in  a  great  measure, 
abandoned  by  the  respondents'  counsel.  I 
would  observe,  however,  generally,  that  view- 
ing this  State  as  an  independent  sovereignty, 
not  having  surrendered  any  of  its  constitu- 
tional powers  to  the  government  of  the  United 
States,  I  am  at  a  loss  to  discover  any  reasons 
why  this  power  should  be  denied  to  the  Legis- 
lature. There  is  certainly  no  express  pro- 
hibition in  our  Constitution  ;  nor  do  I  see  any 
reasons,  growing  out  of  the  nature  and  prin- 
ciples of  our  government,  for  denying  to  it 
this  act  of  sovereignty.  It  appears  to  me  a 
necessary  and  indispensable  power,  which, 
under  a  wise  and  discreet  exercise  of  it,  will 
be  productive  of  very  beneficial  effects.  The 
power  of  granting  exclusive  privileges  upon 
land,  has  not  been,  in  the  least  degree,  ques- 
tioned ;  and  the  same  reasons,  both  of  princi- 
ple and  policy  will  allow  to  the  government 
the  exercise  of  analogous  powers  upon  the 
waters  within  the  jurisdiction  of  the  State.  No 
distinction  appears  to  have  been  recognized  in 
the  practice  of  our  government.  Grants  of 
land  under  the  water,  the  exclusive  right  of 
ferriage,  and  the  regulation  of  the  fisheries  in 
the  Hudson  River,  as  well  as  canals,  turnpike 
roads,  and  exclusive  privileges  of  running 
stage  wagons,  have  all  been  occasionally  sub- 
jects of  legislative  bounty  and  provision. 

All  the  arguments  which  have  been  urged 
against  the  policy  or  expediency  of  granting 
exclusive  privileges  in  general,  or  the  particu- 
lar privilege  which  forms  the  present  subject 
of  inquiry,  *have  been  addressed  to  [*564 
the  wrong  forum.  They  are  arguments  for 
legislative,  not  for  judicial  consideration. 
We  are  called  upon  to  pronounce  what  the 
law  is,  not  what  it  ought  to  be.  In  a  legis- 
lative capacity,  considerations  of  policy  and 
expediency  are  entitled  to  their  due  weight,  to 
convince  the  judgment  or  guide  the  discretion. 
But  in  a  judicial  capacity,  no  such  latitudin- 
ary  power  is  given  ;  we  are  under  the  solem- 
nity of  an  oath  to  decide  the  rights  and  claims 
of  parties,  according  to  existing  law.  Unless, 
therefore,  we  are  prepared  to  pronounce  the 
appellants'  claim,  as  set  up,  to  be  absolutely 
void,  their  right  must  be  considered  fixed  and 
established. 

I  shall  not  stop  to  examine  whether  it  be 
competent  for  the  courts  of  justice  in  this 
State,  to  disregard  acts  of  the  Legislature,  and 
declare  them  unconstitutional  and  void.  The 
counsel  for  the  appellants  have  not  put  their 
cause  upon  that  ground.  But  admitting  such 
a  power  in  the  judiciary,  it  ought  to  be  exer- 
cised with  great  caution  and  circumspection, 
and  in  extreme  cases  only.  It  certainly  af- 
fords a  strong  and  powerful  argument  in  fa- 
vor of  the  constitutionality  of  a  law,  that  it 
has  passed  not  only  that  branch  of  the  Legis- 
lature which  constitutes  the  greater  portion  of 
our  court  of  dernier  resort,  but  also  the  Coun- 
cil of  Revision,  which  is  composed  of  the  gov- 
ernor and  the  two  highest  judicial  tribunals  of 
the  State  (next  to  this  court),  and  whose  pecul- 
iar province  it  is  to  examine  and  make  all 
constitutional  objections  to  bills,  before  they 
become  laws.  If  this  affords  ground  of  argu- 
ment in  favor  of  a  single  law,  which  might 
have  passed  hastily  and  without  due  consider- 
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ation,  how  strong  and  cogent  is  it  in  favor  of 
a  series  of  laws,  on  the  same  subject,  from 
time  to  time,  enlarging  and  strengthening  the 
same  right  or  claim  ;  and  more  especially,  as 
one  of  those  laws  has  been  passed  since  the 
present  controversy  has  arisen,  and  after  the 
attention  of  the  several  branches  of  the  Legisla- 
ture must  have  been  called  to  the  objections 
now  raised  against  them.  With  such  a  weight 
of  primafficie  evidence  in  favor  of  the  consti- 
tutionality of  these  laws,  I  should  not  have 
boldness  enough  to  pronounce  them  void, 
without  the  most  clear,  satisfactory  and  unan- 
swerable reasons.  I  shall  proceed,  however, 
to  examine  the  force  of  the  objections  which 
have  been  raised  against  the  constituticnality 
of  the  laws,  giving  to  the  appellants  the  ex- 
clusive right  to  navigate  the  waters  of  the 
State  by  steam,  uninfluenced  by  any  presump- 
tion in  favor  of  their  validity. 

These  objections  grow  out  of  that  part  of 
565*]  the  Constitution  of  *the  United  States 
which  gives  to  Congress,  1st.  The  power  to 
promote  the  progress  of  science  and  useful 
arts,  by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries  ;  and,  2.  The 
power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  j»nd 
with  the  Indian  tribes.  (Art.  1,  sec.  8.)  It  is 
an  undeniable  rule  of  construction,  applicable 
to  the  Constitution  of  the  United  States,  that 
all  powers  and  rights  of  sovereignty,  possessed 
and  enjoyed  by  the  several  states,  as  independ- 
ent governments,  before  the  adoption  of  the 
Constitution,  and  which  are  not  either  ex- 
pressly, or  by  necessary  implication,  delegated 
to  the  general  government,  are  retained  by  the 
states.  This  has  been  the  uniform  understand- 
ing of  the  ablest  jurists,  ever  since  the  forma- 
tion of  that  government ;  and  it  is  a  rule  in- 
dispensably necessary,  in  order  to  preserve 
harmony  in  the  administration  of  the  different 
governments,  and  prevent  that  collision  which 
a  partial  consolidation  is  peculiarly  calculated 
to  produce.  This  was  the  object  contemp- 
lated and  intended  to  be  secured  by  the  tenth 
article  of  the  amendments  of  the  Constitution, 
which  declares  that  the  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it,  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people.  If, 
then,  the  grant  of  the  right  or  privilege  claimed 
l>y  the  appellants,  would,  before  the  adop- 
tion of  the  Constitution,  have  been  a  legiti- 
mate exercise  of  state  sovereignty,  it  would,  I 
think,  under  the  rule  of  construction  which  I 
have  suggested,  be  a  strained  interpretation  of 
that  instrument,  to  say  such  sovereignty  has 
Ixsen  thereby  surrendered  by  the  State.  This 
power  is  certainly  not  denied  to  the  states, 
nor  exclusively  granted  to  the  Union,  by  ex- 
press terms  :  and  those  powers  which  are  ex- 
clusive by  necessary  implication,  must  be  such 
as  are  created  by  the  Constitution,  and  which 
did  not  antecedently  form  a  part  of  state  sov- 
ereignty, or  the  objects  of  which,  from  their 
nature,  are  beyond  the  reach  and  control  of 
the  state  governments.  An  express  prohibi- 
bition  to  the  states,  against  the  exercise  of 
powers  of  that  dencrintion,  would  have  been 
useless  and  absurd.  I  might  go  through  the 
various  powers  given  to  Congrewi,  acd  ilhw- 
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trate  the  truth  of  the  position  I  have  laid 
down,  but  shall  refer  only  to  one  or  two.  Con- 
gress have  power  to  borrow  money  on  the 
credit  of  the  United  States.  This  is  an  exclu- 
sive power  by  necessary  implication.  It  is  a 
power  created  by  the  Constitution.  No  pro- 
hibition to  the  states  was  uecessary,  and  in 
deed  would  have  been  absurd  ;  because  this 
*never  was,  before  the  adoption  of  [*56O 
the  Constitution,  within  the  scope  of  state 
power  :  no  state  being  able  to  pledge  the 
credit  of  the  United  States  for  the  repayment 
of  the  money  borrowed.  The  power  to  consti- 
tute tribunals,  inferior  to  the  Supreme  Court, 
falls  under  the  same  class. 

But  it  is  obvious  that  the  mere  grant  of  a 
power  to  Congress  does  not  necessarily  vest  it 
exclusively  in  that  body.  Congress  has  power 
to  lay  and  collect  taxes.  But  this  does  not  pre- 
clude the  states  from  the  exercise  of  a  like 
power,  except  so  far  as  they  are  expressly  re- 
strained, in  relation  to  duties  on  imports  and 
exports.  Thus  we  see  that  there  are  subjects 
upon  which  the  United  States  and  the  individ- 
ual states  must,  of  necessity,  have  concurrent 
jurisdiction  ;  and  all  the  fears  and  apprehen- 
sions of  collision  in  the  exercise  of  the  powers 
which  have  been  urged  in  argument  are  un- 
founded. The  Constitution  has  guarded  against 
such  an  event  by  providing  that  the  laws  of 
the  United  States  shall  be  the  supreme  law  of 
the  land,  anything  in  the  Constitution  of  any 
state  to  the  contrary  notwithstanding.  In 
case  of  collision,  therefore,  the  state  laws  must 
yield  to  the  superior  authority  of  the  United 
States. 

The  power  given  to  Congress  to  promote  the 
progress  of  science  and  useful  arts  is  restricted 
to  the  rights  of    authors  and  inventors,  and 
their  rights  are  only  to  be  secured  for  a  limit- 
ed time.     Whatever  power  the  states  had  over 
these  subjects  prior    to  the  adoption  of    the 
Constitution,  and  which  have  not  been  granted 
to  the  general  government,  and  which  are  not 
within  the  scope  and  purview  of  its  authority, 
must,  beyond  all  possible  doubt,  be  retained 
by  the  states.     The  appellants  do  not,  in  the 
case- before  us,  claim  as  inventors,  but  only  as 
possessors  of    a  mode  of    applying  the  steam 
engine  to  propel  boats  on  new  and  advantage- 
ous principles.     The  right,  therefore,  claimed 
by  them,  as  granted  by  the  laws  of  this  State, 
!  was  beyond  the  reach  of  congressional  author- 
I  ity  ;  and  the  idea  ought  not  for  a  moment  to 
i  be  indulged  that,  even    admitting  this  to  be  a 
foreign  and  imported    improvement,  it  is  not 
|  worthy  of    legislative  patronage    and  protec- 
!  tion.     The     power    given     to    Congress    on 
'  this    subject    was    intended     for    the    ben- 
efit   of     authors    and     inventors,     and     to 
secure  their    rights    throughout    the    United 
j  States.     The    State   government    could    only 
give    this    security    within    its  own  jurisdic- 
I  tion.    It  was,  therefore,  a  wise  and  useful  pro- 
j  vision  in  the  Constitution,  calculated  to  cn- 
;  courage  the  arts  and  sciences,  which  ought  to 
\  be  a  favorite  *object  with  every  en-  ]*5O7 
lightened  government.    But  because  the  states 
have  delegated  to  Congress  this  power,  in  a 
limited  degree,  shall  it  be  denied  to  them  to 
lend  their  aid   in  protecting  and  patronizing 
useful  improvements  in    any  way  they  may 
think    proper,  not    repugnant    to    the    right 
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secured  under  the  authority  of  Congress? 
Such  a  doctrine  appears  to  me  degrading 
to  state  sovereignty,  and  unnecessarily  relin- 
quishing a  power  not  contemplated  by  the 
Constitution.  For  the  purpose  of  the  present 
suit,  the  appellants  are  to  be  considered  as  the 
possessors  only  of  the  invention,  and  in  that 
point  of  view  I  cannot  discover  the  remotest 
doubt  as  to  the  constitutionality  of  the  laws, 
the  subject  matter  of  them  not  being  with- 
in the  purview  of  any  power  given  to  Con- 
gress. 

But  if  the  appellants  are  considered  as  in- 
ventors, and  entitled  to  a  patent,  or  as  having 
actually  obtained  one,  it  cannot  operate  as  an 
exclusion  of  all  legislative  authority  and  in- 
terference, to  aid  and  protect  the  rights  thus 
obtained  under  the  general  government.  If 
the  subject  matter  be  within  the  scope  of  state 
jurisdiction,  and  the  power  is  exercised  in 
harmony  with,  and  in  subordination  to,  the 
superior  power  of  Congress,  it  is,  beyond  all 
doubt,  legitimately  exercised.  If  any  person 
should  appear  claiming  under  a  patent,  in  hos- 
tility to  the  privileges  granted  by  this  State, 
that  would  be  a  paramount  right,  and  must 
prevail,  if  set  up  in  a  court  having  jurisdic- 
tion of  the  question  ;  though  it  may  well  be 
doubted  whether  even  a  patent  could  be  set 
up,  in  the  courts  of  this  State,  against  these 
laws,  as  that  might  involve  questions  arising 
under  the  laws  of  the  United  States,  which 
belong  exclusively  to  the  courts  of  the  United 
States.  (7  Johns.  Rep.,  144.)  It  was  admit- 
ted by  the  respondents'  counsel  that,  had  not 
Congress  begun  to  exercise  the  power  given 
by  this  clause  in  the  Constitution,  the  subject 
matter  would  have  been  within  the  scope  of 
state  jurisdiction.  Why  this  should  make  any 
difference  I  am  unable  to  conceive,  as  long  as 
the  power  exercised  by  the  State  is  not  repug- 
nant to,  or  incompatible  with,  that  exercised 
by  Congress.  That  the  mere  grant  of  a  power 
to  Congress  does  not  necessarily  imply  an  ex- 
clusion of  state  jurisdiction,  has  been  the 
practical  construction  of  the  Constitution  in  a 
variety  of  cases.  As,  for  instance,  Congress 
has  the  power  to  provide  for  the  punishment 
of  counterfeiting  the  current  coin  of  the 
United  States ;  yet  the  Legislature  of  this 
State  has  provided  for  the  punishment  of  the 
-same  offense  ;  and  numerous  other  instances 
might  be  mentioned,  if  necessary.  The  only 
restriction  upon  the  State  government,  in  the 
568*J  *exercise  of  all  concurrent  powers  is, 
that  the  State  must  act  in  subordination  to 
the  general  government.  It  is  not  a  sufficient 
reason  for  denying  to  the  states  the  exercise  of 
a  power,  that  it  may  possibly  interfere  with 
the  acts  of  the  general  government.  It  will  be 
time  enough  to  surrender  the  power  when 
such  interference  shall  arise.  The  framers  of 
the  Constitution  foresaw  the  possibility  of 
such  a  state  of  things,  and  wisely  provided  the 
remedy  by  making  the  laws  of  the  United 
States  the  .  supreme  law  of  the  land.  Thus 
guarded,  there  can  no  possible  inconvenience 
result  from  the  two  governments  exercising 
legislative  authority  over  the  same  subject. 
But  for  the  purpose  of  deciding  the  present 
question,  it  is  unnecessary  to  go  thus  far,  be- 
cause the  laws  in  question  extend  protection 
to  the  appellants  as  possessors  only  of  the  im- 
88(J 


provement,  and  this  not  being  a  subject  with- 
in the  authority  of  Congress,  there  cannot 
arise  any  interference  or  collision  of  power. 

The  objection  to  the  laws  under  considera- 
tion, on  the  ground  that  they  interfere  with 
the  power  given  to  Congress,  "to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes,"  is 
less  colorable  than  the  former  ;  for  admitting 
the  power  here  granted  to  belong  exclusively 
to  the  general  government,  it  does  not,  in  any 
manner  whatever,  interfere  with  these  laws,  or 
extend  to  the  rights  and  privileges  which  they 
are  intended  to  secure.  They  neither  concern 
foreign  commerce,  nor  commerce  among  the 
several  states,  nor  with  the  Indian  tribes,  but 
only  give  to  the  appellants  the  exclusive  privi- 
lege of  navigating  all  waters,  within  the  juris 
diction  of  this  State,  by  every  species  of  boat 
or  water-craft,  which  might  be  impelled  by 
force  of  fire  or  steam.  If  this  can,  in  any  sense, 
be  considered  a  regulation  of  commerce,  it  is 
the  internal  commerce  of  the  State,  over  which 
Congress  has  no  power ;  and  if  the  right  to 
regulate  internal  commerce,  or  the  intercourse 
between  different  parts  of  the  State,  ever  be- 
longed to  the  state  government,  it  is  still  re- 
i  tained  ;  for  it  never  has  been,  either,  expressly 
or  impliedly,  yielded  to  to  the  general  govern- 
ment. To  deny  to  the  Legislature  this  right, 
would  be  at  once  striking  from  our  statute-book 
grants,  almost  innumerable,  of  a  similar 
nature  ;  all  our  turnpike  roads,  toll-bridges, 
canals,  ferries,  and  the  like,  more  or  less  con- 
cern commerce,  or  the  intercourse  between 
different  parts  of  the  State,  and  must  depend 
on  the  same  principles  with  the  privileges 
granted  to  the  appellants.  The  truth,  how- 
ever, is,  that  none  of  them  relate  to  commerce 
within  the  sense  and  meaning  of  the  term  as 
used  in  the  Constitution  ;  *they  are  [*569 
mere  municipal  regulations,  with  which  Con- 
gress has  no  concern.  It  can  answer  no  valu- 
able end,  to  enter  into  any  speculative  inquiry 
as  to  what  would  be  the  effect  upon  the  appel- 
lants' rights  under  these  laws,  should  Congress, 
in  regulating  commerce,  interfere  with  them. 
No  such  interference  has  as  yet  arisen,  and 
will  be  time  enough  to  consider  that  question 
when  it  does  arise.  The  general  and  conclu- 
sive answer,  however,  to  all  such  supposed 
collisions  of -power,  is  what  has  already  been 
mentioned,  that  the  laws  of  Congress  are  para- 
mount, and  must  prevail. 

I  have  thus  noticed  the  principal  arguments 
which  have  been  urged  against  the  constitu- 
tionality of  the  laws  under  which  the  appel- 
lants set  up  their  claim,  and  I  am  satisfied  that 
the  objections  are  untenable  ;  and  unless  these 
laws  are  absolutely  void,  the  right  of  the  ap- 
pellants is  clearly  established. 

The  only  remaining  inquiry  is,  whether  they 
are  entitled  to  an  injunction,  to  restrain  the  re- 
spondents from  an  infringement  of  that  right ; 
and  this,  it  appears  to  me,  must  follow  as  a 
matter  of  course.  It  has  been  contended  that 
an  injunction  ought  not  to  issue  until  the  ap- 
pellants' right  has  been  first  settled  at  law. 
This  is,  by  no  means,  the  universal,  or  even 
the  common  rule  of  practice  on  the  subject. 
Where  the  right  is  doubtful,  and  that  doubt 
can  only  be  removed  by  a  trial  at  law,  there  is 
some  plausibility  in  requiring  a  party  to  estab- 
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lish  his  right  before  an  injunction  is  granted. 
But  this  is  not  always  the  course,  even  in 
doubtful  cases.  There  are  many  instances  in 
the  books,  where  the  courts  have  said  that  pos- 
session, under  color  of  title,  is  enough  to  en- 
join and  continue  the  injunction,  until  it  is 
proved,  at  law,  that  it  is  only  color,  and  not 
real  title.  The  case  of  Boulton  v.  Bull,  3  Ves., 
Jr.,  140,  is  one  of  that  description.  An  in- 
junction had  been  granted  that  the  question  as 
to  the  validity  of  a  patent  might  be  tried  in  an 
action  at  law  ;  and  so  doubtful  was  the  right 
of  the  patentee,  that  the  court,  upon  a  case 
stated,  were  equally  divided.  Yet  the  Lord 
Chancellor  refused  to  dissolve  the  injunction, 
declaring  that  he  would  not  put  the  party  to 
accept  a  compensation.  So,  also,  in  the  case 
of  The  Uiuversitie*  of  Oxford  and  Cambridge  v. 
Richardxon,  6  Ves..  Jr.,  707,  Lord  Eldon,  in 
noticing  what  fell  from  Lord  Mansfield,  in 
Miller  v.  Taylnr,  "  that  it  was  a  universal  rule, 
that  if  the  title  is  not  clear  at  law,  the  court 
will  not  sustain  an  injunction,"  said  that  he 
could  not  accede  to  that  proposition,  so  unquali- 
fied, for  that  there  had  been  many  instances, 
57O*]  within  his  own  *tnemory,  in  which  an 
injunction  had  been  granted,  and  continued 
under  such  circumstances  until  the  hearing. 
The  same  doctrine  is  laid  down  in  the  case  of 
Harmer  v.  Plane,  14  Ves.,  Jr.,  132.  And  the 
Lord  Chancellor  said  there  would  be  less 
inconvenience  in  granting  the  injunction,  until 
the  legal  question  could  be  tried,  than  in  dis- 
solving it  at  the  hazard  that  the  grant  of  the 
crown  may,  in  the  result,  prove  to  have  been 
valid.  That  the  question  was  not  really  be- 
the  parties  upon  the  record  ;  for  unless  the  in- 
junction is  granted,  any  person  might  violate 
the  patent,  and  the  consequence  would  be  that 
the  patentee  must  be  ruined  by  litigation.  This 
last  observation  is  entitled  to  great  weight  and 
consideration,  and  furnishes  a  strong  and 
cogent  reason  for  granting  injunctions  in  cases 
of  this  kind.  The  prevention  of  a  multiplicity 
of  suits  is  one  of  the  most  salutary  powers  of 
a  court  of  equity.  These  cases  are  sufficient 
to  show  that  it  "is  the  prevailing  practice  in 
England,  even  where  the  right  is  doubtful, 
and  the  case  is  sent  to  be  tried  at  law,  to  send 
it  with  an  injunction,  instead  of  denying  it  on 
that  ground.  But  where  the  right  is  clear  an 
injunction  is  never  refused  ;  as  when  the  right 
claimed  appears  on  record,  or  is  founded  on  an 
Act  of  Parliament,  it  is  matter  of  course  to 
grant  an  injunction,  without  first  obliging  the 
party  to  establish  his  case  at  law.  (Cooper's 
Eq.Pl.,  157;  Mitford,  129  ;  1  Ves.,  476.) 

In  the  case  of  Blinchard  v.  Hill,  2  Atk.,  485, 
Lord  Hardwicke  said,  that  in  cases  of  monopo- 
lies, the  rule  that  the  court  had  governed  itself 
by  wa>,  whether  there  was  any  Act  of  Parlia- 
ment under  which  the  restriction  was  founded. 
But  the  court  will  never  establish  a  right  of  this 
kind,  claimed  under  a  charter  only  from  the 
crown,  unless  there  has  been  an  action  to  try 
the  right  at  law.  This  will  be  found,  on  ex- 
amination, to  be  a  governing  distinction,  run- 
ning through  the  numerous  cases  cited  on  the 
argument.  And  whenever  an  injunction  ha* 
been  refused,  the  right  was  claimed  under  a 
patent  from  the  crown,  and  that  right  consid- 
ered doubtful. 

Applying  these  principles  to  the  case  before 
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us,  there  is  no  possible  ground  upon  which  the 
injunction  can  be  denied.  The  claim  of  the 
appellants  is  founded  on  acts  of  the  Legisla- 
ture, and  if  those  acts  are  considered  valid,  no 
doubt  can  exist  as  to  the  right.  And  if  any 
doubt  should  be  thought  to  exist  on  that  point, 
yet,  according  to  the  established  rule  in  En- 
gland, this  is  not  sufficient  to  warrant  a  denial 
of  the  injunction.  If  it  be  necessary  to  send 
the  cause  to  be  tried  at  law,  it  ought  to  be  sent 
with  an  injunction. 

*But  where  can  be  the  necessity  or  pro-  [*57 1 
priety  of  sending  the  appellants  into  a  court  of 
law  to  establish  their  right  ?  There  are  no  facts 
in  dispute  upon  which  it  is  requisite  for  a  jury 
to  decide.  The  right  must  depend  upon  the 
validity  of  the  statutes  under  which  it  is 
claimed.  And  that  question,  according  to  the 
course  of  our  courts,  may  be  brought  back 
again  to  this  tribunal  for 'ultimate  decision. 
But  it  is  said  the  right  claimed  by  the  appel- 
lants, being  created  by  statute,  they  are  enti- 
tled to  no  other  remedy  than  that  which  the 
statute  gives. 

Without  examining  whether  the  rule  of  law 
upon  which  this  objection  is  founded  is  not 
confined  to  criminal  cases  altogether,  it  cer- 
tainly cannot  be  applied  to  the"  present  case  ; 
for  the  forfeiture  is  not  given  by  the  same 
statute  which  created  and  gave  the  right,  nor 
until  the  right  was  actually  vested  in  the  ap- 
pellants, by  a  fulfillment  of  the  terms  and  con- 
ditions upon  which  they  were  to  be  entitled  to 
the  exclusive  privilege  now  claimed  by  them  ; 
and  if  the  right  was  vested,  all  existing  reme- 
dies to  enforce  it  were  also  vested,  and  are  not 
to  be  taken  away  by  implication.  The  Act  of 
April,  1808,  creating  the  forfeiture,  purports 
to  be  an  Act  for  the  further  encouragement  of 
the  appellants'  steamboats,  which  plainly  shows 
that  the  remedies  therein  provided  were  in- 
tended as  cumulative,  and  in  addition  to  those 
already  existing.  This  would  be  the  construc- 
tion in  criminal  cases,  even  where  the  offense 
is  created  atid  the  penalty  given  by  the  same 
statute,  provided  they  are  in  separate  clauses. 
In  the  case  of  The  King  v.  Harris,  4  Term 
Rep.,  205,  Ashhurst,  J.,  says  it  is  a  clear  and 
established  principle,  that  where  a  new  offense 
is  created  by  an  Act  of  Parliament,  and  a  pen- 
alty is  annexed  to  it  by  a  separate  and  sub- 
stantive clause,  it  is  not  necessary  for  the  prose- 
cutor to  sue  for  the  penalty,  but  he  may  pro- 
ceed on  the  prior  clause  on  the  ground  of  its 
being  a  misdemeanor. 

I  think  it  unnecessary  to  pursue  the  ques- 
tion as  to  the  remedy  any  further,  or  to  notice 
all  the  cases  cited  on  the  argument.  I  have 
looked  into  most  of  them,  and  am  fully  satis- 
fied that  if  the  appellants  have  the  right 
claimed,  the  remedy  cannot  be  denied  to  them. 
I  the  more  readilv  abstain  from  taking  up  any 
more  time  in  this  examination,  because  I  un- 
derstood the  respondents'  counsel  as,  in  a 
great  measure,  abandoning  all  opposition  to  an 
injunction,  if  the  right  was  determined  against 
them,  t'pon  the  whole,  from  a  very  attentive 
examination  of  the  case,  I  entertain  *a  [*f>7  — 
clear  and  decided  opinion  in  favor  of  the 
validity  of  the  appellants'  right,  as  granted  by 
the  nets  of  the  Legislature,  and  that  they  are 
entitled  to  the  remedy  asked  for  to  protect  and 
secure  them  in  the  enjoyment  of  it. 
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I  am,  accordingly,  of  opinion  that  the  decree 
of  the  Court  of  Chancery  ought  to  be  reversed. 

KENT,  Ch.  J.  The  great  point  in  this  cause 
is,  whether  the  several  acts  of  the  Legisla- 
ture which  have  been  passed  in  favor  of  the 
appellants,  are  to  be  regarded  as  constitu- 
tional and  binding. 

This  house,  sitting  in  its  judicial  capacity 
as  a  court,  has  nothing  to  do  with  the  policy 
or  expediency  of  these  laws.  The  only  ques- 
tion here  is,  whether  the  Legislature  had  au- 
thority to  pass  them.  If  we  can  satisfy  our- 
selves upon  this  point,  or,  rather,  unless  we 
are  fully  persuaded  that  they  are  void,  we  are 
bound  to  obey  them,  and  give  them  the  requi- 
site effect. 

In  the  first  place,  the  presumption  must  be 
admitted  to  be  extremely  strong  in  favor  of 
their  validity.  There  is  no  very  obvious  con- 
stitutional objection,  or  it  would  not  so  re- 
peatedly have  escaped  the  notice  of  the  sev- 
eral branches  of  the  government,  when  these 
acts  were  under  consideration.  There  are, 
in  the  whole  five  different  statutes,  passed  in 
the  years  1798,  1803,  1807,  1808  and  1811,  all 
relating  to  one  subject,  and  all  granting  or 
confirming  to  the  appellants,  or  one  of  them, 
the  exclusive  privilege  of  using  steamboats 
upon  the  navigable  waters  of  this  State.  The 
last  Act  was  passed  after  the  right  of  the  ap- 
pellants was  drawn  into  question,  and  made 
known  to  the  Legislature,  and  that  Act  was, 
therefore,  equivalent  to  a  declaratory  opinion 
of  high  authority,  that  the  former  laws  were 
valid  and  constitutional.  The  Act  in  the  year 
1798  was  peculiarly  calculated  to  awaken  at- 
tention, as  it  was  the  first  Act  that  was  passed 
upon  the  subject,  after  the  adoption  of  the 
federal  Constitution,  and  it  would  naturally 
lead  to  a  consideration  of  the  power  of  the 
State  to  make  such  a  grant.  That  Act  was, 
therefore,  a  legislative  exposition  given  to  the 
powers  of  the  state  governments,  and  there 
were  circumstances  existing  at  the  time,  which 
gave  that  exposition  singular  weight  and  im- 
portance. It  was  a  new  and  original  grant  to 
one  of  the  appellants,  encouraging  him,  by 
the  pledge  of  an  exclusive  privilege  for  twenty 
years,  to  engage,  according  to  the  language  of 
the  preamble  to  the  statute,  in  the  "uncer- 
tainty and  hazard  of  a  very  expensive  experi- 
573*]  ment."  The  Legislature  must  *have 
been  clearly  satisfied  of  their  competency  to 
make  this  pledge,  or  they  acted  with  decep- 
tion and  injustice  towards  the  individual  on 
whose  account  it  was  made.  There  were 
members  in  that  Legislature,  as  well  as  in  all 
the  other  departments  of  the  government,  who 
had  been  deeply  concerned  in  the  study  of  the 
Constitution  of  the  United  States,  and  who 
were  masters  of  all  the  critical  discussions 
which  had  attended  the  interesting  progress  of 
its  adoption.  Several  of  them  had  been  mem- 
bers of  the  State  Convention,  and  this  was 
particularly  the  case  with  the  exalted  char- 
acter, who  at  that  time  was  chief  magistrate 
of  this  State  (Mr.  Jay),  and  who  was  distin- 
guished, as  well  in  the  Council  of  Revision  as 
elsewhere,  for  the  scrupulous  care  and  pro- 
found attention  with  which  he  examined  every 
question  of  a  constitutional  nature. 

After  such  a  series  of  statutes,  for  the  last 
fourteen  years,  and  passed  under  such  cir- 
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cumstances,  it  ought  not  to  be  any  light  or 
trivial  difficulty  that  should  induce  us  to  set 
them  aside.  Unless  the  court  should  be  able 
to  vindicate  itself  by  the  soundest  and  most 
demonstrable  argument,  a  decree  prostrating 
all  these  laws  would  weaken,  as  I  should  ap- 
pre,hend,  the  authority  and  sanction  of  law  in 
general,  and  impair,  in  some  degree,  the  pub- 
lic confidence,  either  in  the  intelligence  or  in- 
tegrity of  the  government. 

But  we  are  not  to  rest  upon  presumption 
alone  ;  we  must  bring  these  laws  to  the  test 
of  a  severer  scrutiny. 

If  they  are  void,  it  must  be  because  the  peo- 
ple of  this  State  have  alienated  to  the  govern- 
ment of  the  United  States  their  whole  origi- 
nal power  over  the  subject  matter  of  the  grant. 
No  one  can  entertain  a  doubt  of  a  competent 
power  existing  in  the  Legislature,  prior  to  the 
adoption  of  the  federal  Constitution.  The  ca- 
pacity to  grant  separate  and  exclusive  privi- 
leges appertains  to  every  sovereign  authority. 
It  is  a  necessary  attribute  of  every  independ- 
ent government.  All  our  bank  charters,  turn- 
pike, canal  and  bridge  companies;  ferries, 
markets,  &c.,  are  grants  of  exclusive  privilege* 
for  beneficial  public  purposes.  These  grants 
may  possibly  be  inexpedient  or  unwise,  but 
that  has  nothing  to  do  with  the  question  of 
constitutional  right.  The  legislative  power, 
in  a  single,  independent  government,  extends 
to  every  proper  object  of  power,  and  is  limited 
only  by  its  own  constitutional  provisions,  or 
by  the  fundamental  principles  of  all  govern- 
ment, and  the  unalienable  rights  of  mankind. 
In  the  present  case,  the  grant  to  the  appel- 
lants took  away  no  vested  right.  It  interfered 
with  no  man's  property.  It  left  every  citizen 
to  enjoy  all  the  rights  of  *navigation,  [*574 
and  all  the  use  of  the  waters  of  this  State 
which  he  before  enjoyed.  There  was,  then, 
no  injustice,  no  violation  of  first  principles,  in 
a  grant  to  the  appellants,  for  a  limited  time, 
of  the  exclusive  benefit  of  their  own  hazard- 
ous and  expensive  experiments.  The  first  im- 
pression upon  every  unprejudiced  mind  would 
.be,  that  there  was  justice  and  policy  in  the 
grant.  Clearly,  then,  it  is  .valid,  unless  the 
power  to  make  it  be  taken  away  by  the  Con- 
stitution of  the  United  States. 

We  are  not  called  upon  to  say  affirmatively 
what  powers  have  been  granted  to  the  general 
government,  or  to  what  extent.  Those  pow- 
ers, whether  express  or  implied,  may  be  ple- 
nary and  sovereign,  in  reference  to  the  speci- 
fied objects  of  them.  They  may  even  be  lib- 
erally construed  in  furtherance  of  the  great 
and  essential  ends  of  the  government.  To 
this  doctrine  I  willingly  accede.  But  the 
question  here  is,  not  what  powers  are  granted 
to  that  government,  but  what  powers  are  re- 
tained by  this,  and,  particularly,  whether  the 
States  have  absolutely  parted  with  their  orig- 
inal power  of  granting  such  an  exclusive  priv- 
ilege as  the  one  now  before  us.  It  does  not 
follow,  that  because  a  given  power  is  granted 
to  Congress,  the  states  cannot  exercise  a  sim- 
ilar power.  We  ought  to  bear  in  mind  cer- 
tain great  rules  or  principles  of  construction 
peculiar  to  the  case  of  a  confederated  govern- 
ment, and  by  attending  to  them  in  the  exami- 
nation of  the  subject,  all  our  seeming  difficul- 
ties will  vanish. 
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When  the  people  create  a  single,  entire  gov- 
ernment, they  grant  at  once  all  the  rights  of 
sovereignty.  The  powers  granted  are  indefi- 
nite, and  incapable  of  enumeration.  Every- 
thing is  granted  that  is  not  expressly  reserved 
in  the  constitutional  charter,  or  necessarily  re- 
tained as  inherent  in  the  people.  But  when  a 
federal  government  is  erected  with  only  a  por- 
tion of  the  sovereign  power,  the  rule  of  con- 
struction is  directly  the  reverse,  and  every 
power  is  reserved  to  the  member  that  is  not, 
either  in  express  terms,  or  by  necessary  impli- 
cation, taken  away  from  them,  and  vested  ex- 
clusively in  the  federal  head.  This  rule  has 
not  only  been  acknowledged  by  the  most  in- 
telligent friends  to  the  Constitution,  but  is 
plainly  declared  by  the  instrument  itself. 
Congress  have  power  to  lay  and  collect  taxes, 
duties  and  excises,  but  as  these  powers  are 
not  given  exclusively,  the  states  have  a  con- 
current jurisdiction,  and  retain  the  same  ab- 
solute powers  of  taxation  which  they  possessed 
before  the  adoption  of  the  Constitution,  ex- 
cept the  power  of  laying  an  impost,  which  is 
575*]  expressly  *taken  away.  This  very 
exception  proves  that,  without  it,  the  states 
would  have  retained  the  power  of  laying  an 
impost ;  and  it  further  implies,  that  in  cases 
not  excepted,  the  authority  of  the  states  re- 
mains unimpaired. 

This  principle  might  be  illustrated  by  other 
instances  of  grants  of  power  to  Congress  with 
a  prohibition  to  the  states  from  exercising  the 
like  powers ;  but  it  becomes  unnecessary  to 
enlarge  upon  so  plain  a  proposition,  as  it  is  re- 
moved beyond  all  doubt  by  the  tenth  article 
of  the  amendments  to  the  Constitution.  That 
artiqle  declares  that  "the  powers  not  delegat- 
ed to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people." 
The  ratification  of  the  Constitution  by  the 
Convention  of  this  State,  was  made  with  the 
explanation  and  understanding,  that  "every 
power,  jurisdiction  and  right,  which  was  not 
clearly  delegated  to  the  general  government, 
remained  to  the  people  of  the  several  states,- 
or  to  their  respective  state  governments." 
There  was  a  similar  provision  in  the  Articles 
of  Confederation,  and  in  the  principle  results 
from  the  very  nature  of  the  federal  govern- 
ment, which" consists  only  of  a  defined  por- 
tion of  the  undefined  mass  of  sovereign  power 
originally  vested  in  the  several  members  of  the 
Union.  There  may  be  inconveniences,  but 
generally  there  will  be  no  serious  difficulty, 
and  there  cannot  well  be  any  interruption  of 
the  public  peace,  in  the  concurrent  exercise  of 
those  powers.  The  powers  of  the  two  gov- 
ernments are  each  supreme  within  their  re- 
spective constitutional  spheres.  They  may 
each  operate  with  full  effect  upon  different 
subjects,  or  they  may,  as  in  the  case  of  taxa- 
tion, operate  upon  different  parts  of  the  same 
object.  The  powers  of  the  two  governments 
cannot  indeed  be  supreme  over  each  other,  for 
that  would  involve  a  contradiction.  When 
those  powers,  then-fore,  come  directly  in  con- 
tact, as  when  they  are  aimed  at  each  other,  or 
at  one  indivisible  object,  the  power  of  the  state 
is  subordinate,  and  must  yield.  The  legiti- 
mate exercise  of  the  constitutional  powers  of 
the  general  government  becomes  the  supreme 
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law  of  the  land,  and  the  national  judiciary  is 
specially  charged  with  the  maintenance  of  that 
law,  and  this  is  the  true  and  efficient  power 
to  preserve  order,  dependence  and  harmony 
in  our  complicated  system  of  government. 
We  have,  then,  nothing  to  do  in  the  ordinary 
course  of  legislation,  with  the  possible  con- 
tingency of  a  collision,  nor  are  we  to  embarass 
ourselves  in  the  anticipation  of  theoretical  dif- 
ficulties, than  which  nothing  could,  in  gener- 
al, be  more  fallacious.  *Such  a  doc-  [*576- 
trine  would  be  constantly  taxing  our  sagacity, 
to  see  whether  the  law  might  not  contravene 
some  future  regulation  of  commerce,  or  some 
moneyed  or  some  military  operation  of  the 
United  States.  Our  most  simple  municipal 
provisions  would  be  enacted  with  diffidence, 
for  fear  we  might  involve  ourselves,  our  citi- 
zens and  our  consciences  in  some  case  of 
usurpation.  Fortunately  for  the  peace  and 
happiness  of  this  country,  we  have  a  plainer 
path  to  follow.  We  do  not  handle  a  work  of 
such  hazardous  consequence.  We  are  not 
always  walking  per  ignes  suppositos  cineri  do- 
loso.  Our  safe  rule  of  construction  and  of  ac- 
tion is  this,  that  if  any  given  power  was  orig- 
inally vested  in  this  State,  if  it  has  not  been 
exclusively  ceded  to  Congress,  or  if  the  exer- 
cise of  it  has  not  been  prohibited  to  the  states, 
we  may  then  go  on  in  the  exercise  of  the  pow- 
er until  it  comes  practically  in  collision  with 
the  actual  exercise  of  some  congressional 
power.  When  that  happens  to  be  the  case, 
the  state  authority  will  so  far  be  controlled, 
but  it  will  still  be  good  in  all  those  respects  in 
which  it  does  not  absolutely  contravene  the 
provision  of  the  paramount  law. 

This  construction  of  the  powers  of  the  fed- 
eral compact  has  the  authority  of  Mr.  Hamil- 
ton.    In  the  thirty-second  number  of  the  Fed- 
eralist,   he  admits  that  all  the  authorities  of 
which  the  states  are  not  explicitly  devested, 
remain  with  them  in  full  vigor,  and  that  in  all 
cases  in  which  it  was  deemed  improper  that  a 
like  authority,  with  that  granted  to  the  Union 
should  reside  in  the  states,  there  was  a  most 
pointed  care  in  the  Constitution  to  insert  nega- 
tive clauses.     He  further  states  that  there  are 
only  three  cases  of  the  alienation  of  the  state 
sovereignty  :  1.  Where  the  grant  to  the  gene 
ral  government  is,  in  express  terms,  exclusive  ; 
2.  Where  a  like  power  is  expressly  prohibited 
to  the  states  ;  and,    3.  Where  an  authority  in 
the  states  would  be  absolutely  and  totally  con- 
tradictory and  repugnant  to  one  granted  to  the 
Union  ;  and  it  must  be,  he  says,  an  immediate 
constitutional  repugnancy  that  can,  by  impli- 
cation, alienate  and  extinguish  a  pre-existing 
right  of  sovereignty.     The  same  view  of  the 
powers  of  the  federal  and  state   governments, 
and  the  same  rules  of  interpretation,  were  giv- 
en by  him,  in  the  discussions  which   the  Con- 
stitution underwent  in  our  State  Convention, 
and  they  seem  generally,  if  not  unanimously, 
j  to  have  been  acquiesced  in  by  the  members  of 
I  of  that  very  respectable   assembly.     (See   the 
I  Debates  of  the  New  York  Convention,  publish- 
j  ed  by  Francis  Cliilds.)     These   opinions   ma? 
I  he  regarded  as  the   best  evidence  of  the  sense 
I  of  the   authors   of  that   instrument,    the  best 
I  test  of  its  •principles,  and   the   most  [*<>77 
I  accurate  cotemporary  exposition  to  which  we 
.  can  recur.    For  every  one  acquainted  with  the 
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history  of  those  times,  well  knows  that  the 
principles  of  the  Constitution,  in  the  progress 
of  its  adoption  through  the  United  States,  were 
discussed  in  the  several  conventions,  and  be- 
fore the  public,  by  men  of  the  most  powerful 
talents,  and  with  the  most  animated  zeal  for 
the  public  welfare.  There  were  many  distin- 
guished individuals,  and  none  more  so  than 
the  one  to  whom  I  have  referred,  who  had  be- 
stowed intense  thought,  not  only  upon  the 
science  of  civil  government  at  large,  but  who 
had  specially  and  deeply  studied  the  history 
and  nature,  the  tendency  and  genius  of  the  fed- 
eral system  of  government,  of  which  the  Eu- 
ropean confederacies  had  given  us  imperfect 
examples,  and  to  which  system,  as  improved 
by  more  skillful  artists,  the  destinies  of  this 
country  were  to  be  confided.  Principles  of  con- 
struction solemnly  sanctioned  at  that  day,  and 
flowing  from  such  sources,  as  to  be  regarded 
by  us,  and  by  posterity,  as  coming  in  the 
language  of  truth,  and  with  the  force  of  au- 
thority. 

1  now  proceed  to  apply  these  general  rules 
to  those  parts  of  the  Constitution  which  are 
supposed  to  have  an  influence  on  the  present 
question. 

The  provision  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states,  has  noth- 
ing to  do  with  this  case.  It  means  only  that 
citizens  of  other  states  shall  have  equal  rights 
with  our  own  citizens,  and  not  that  they  shall 
have  different  or  greater  rights.  Their  persons 
and  property  must,  in  all  respects,  be  equally 
subject  to  our  law.  This  is  a  very  clear  propo- 
sition, and  the  provision  itself  was  taken 
from  the  articles  of  the'confederation.  The 
two  paragraphs  of  the  Constitution  by  which 
it  is  contended  that  the  original  power  in  the 
state  governments  to  make  the  grant  has  been 
withdrawn,  and  vested  exclusively  in  the 
Union,  are,  1.  The  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states  ;  and,  2.  The  power  to  secure  to 
authors  and  inventors  the  exclusive  right  to 
their  writings  and  discoveries. 

1.     As  to  the  power  to  regulate  commerce. 

This  power  is  not,  in  express  terms,  exclu- 
sive, and  the  only  prohibition  upon  the  states 
is,  that  they  shall  not  enter  into  any  treaty  or 
compact  with  each  other,  or  with  a  foreign 
power,  nor  lay  any  duty  on  tonnage,  or  on  im- 
ports or  exports,  except  what  may  be  necessary 
for  executing  their  inspection  laws.  Upon  the 
578*]  principles  *above  laid  down,  the  states 
are  under  no  other  constitutional  restriction, 
and  are,  consequently,  left  in  possession  of  a 
vast  field  of  commercial  regulation  ;  all  the  in- 
ternal commerce  of  the  State  by  land  and  wa- 
ter remains  entirely,  and  I  may  say  exclusive- 
ly, within  the  scope  of  its  original  sovereignty. 
The  congressional  power  relates  to  external 
not  to  internal  commerce,  and  it  is  confined  to 
the  regulation  of  that  commerce.  To  what 
extent  these  regulations  may  be  carried,  it  is 
not  our  present  duty  to  inquire.  The  limits 
of  this  power  seem  not  to  be  susceptible 
of  precise  definition.  It  may  be  difficult  to 
draw  an  exact  line  between  those  regulations 
which  relate  to  external,  and  those  which 
relate  to  internal  commerce,  for  every 
regulation  of  the  one  will,  directly  or  indirect- 
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ly,  affec*.  the  other.  To  avoid  doubts,  embar- 
rassment and  contention  oti  this  complicated 
question,  the  general  rule  of  interpretation 
which  has  been  mentioned,  is  extremely  salu- 
tary. It  removes  all  difficulty,  by  its  simplicity 
and  certainty.  The  states  are  under  no  other 
restrictions  than  those  expressly  specified  in 
the  Constitution,  and  such  regulations  as  the 
national  government  may,  by  treaty,  and  by 
laws,  from  time  to  time,  prescribe.  Subject 
to  these  restrictions,  I  contend  that  the  slates 
are  at  liberty  to  make  their  own  commercial 
regulations.  There  can  be  no  other  safe  or 
practicable  rule  of  conduct,  and  this,  as  I  have 
already  shown,  is  the  true  constitutional  rule 
arising  from  the  nature  of  our  federal  system. 
This  does  away  all  color  for  the  suggestion  that 
the  steamboat  grant  is  illegal  and  void  under 
this  clause  in  the  Constitution.  It  comes  not 
within  any  prohibition  upon  the  states,  and  it 
interferes  with  no  existing  regulation.  When- 
ever the  case  shall  arise  of  an  exercise  of  power 
by  Congress  which  shall  be  directly  repugnant 
and  destructive  to  the  use  and  enjoyment  of 
the  appellants'  grant,  it  would  fall  under  the 
cognizance  of  the  federal  courts,  and  they 
would,  of  course,  take  care  that  the  laws  of 
the  Union  are  duly  supported.  I  must  con- 
fess, however,  that  I  can  hardly  conceive  of 
such  a  case,  because  I  do  not,  at  present,  per- 
ceive any  power  which  Congress  can  lawfully 
carry  to  that  extent.  But  when  there  is  no 
existing  regulation  which  interferes  with  the 
grant,  nor  any  pretense  of  a  constitutional  in- 
terdict, it  would  be  most  extraordinary  for  us 
to  adjudge  it  void,  on  the  mere  contingency  of 
a  collision  with  some  future  exercise  of  con- 
gressional power.  Such  a  doctrine  is  a  mon- 
strous heresy.  It  would  go,  in  a  great  degree, 
to  annihilate  the  legislative  power  of  the 
states.  May  not  the  Legislature  declare  that 
no  bank  paper  shall  *circulate,  or  be  [*£>7O 
given  or  received  in  payment,  but  what  origi- 
nates from  some  incorporated  bank  of  our 
own,  or  that  none  shall  circulate  under  the 
nominal  value  of  one  dollar  ?  But  suppose 
Congress  should  institute  a  national  bank, 
with  authority  to  issue  and  circulate  through- 
out the  Union,  bank  notes,  as  well  below  as 
above  that  nominal  value  :  this  would  so  far 
control  the  State  law,  but  it  would  remain 
valid  and  binding,  except  as  to  the  paper  of 
the  national  bank.  The  State  law  would  be 
absolute,  until  the  appearance  of  the  national 
bank,  and  then  it  would  have  a  qualified  ef- 
fect, and  be  good  pro  tanto.  So,  again,  the 
Legislature  may  declare  that  it  shall  be  unlaw- 
ful to  vend  lottery  tickets,  unless  they  be 
tickets  of  lotteries  authorized  by  a  law  of  this 
State,  and  who  will  question  the  validity  of 
the  provision  ?  But  suppose  Congress  should 
deem  it  expedient  to  establish  a  national  lot- 
tery, and  should  authorize  persons  in  each 
state  to  vend  the  tickets,  this  would  so  far 
control  the  state  prohibition,  and  leave  it  in 
full  force  as  to  all  other  lotteries.  The  possi- 
bility that  a  national  bank,  or  a  national  lot- 
tery, might  be  instituted,  would  be  a  very 
strange  reason  for  holding  the  state  laws  to  be 
absolutely  null  and  void.  It  strikes  me  to  be 
an  equally  inadmissible  proposition,  that  the 
State  is  devested  of  a  capacity  to  grant  an  ex- 
i  elusive  privilege  of  navigating  a  steamboat, 
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within  its  own  waters,  merely  because  we  can 
imagine  that  Congress,  in  the  plenary  exercise 
of  its  power  to  regulate  commerce,  may  make 
some  regulation  inconsistent  with  the  exercise 
of  this  privilege.  When  such  a  case  arises,  it 
will  provide  for  itself  ;  and  there  is,  fortunate- 
ly, a  paramount  power  in  the  Supreme  Court 
of  the  United  States  to  guard  against  the  mis- 
chiefs of  collision. 

The  grant  to  the  appellants  may,  then,  be 
considered  as  taken  subject  to  such  future 
commercial  regulations  as  Congress  may  law- 
fully prescribe.  Congress,  indeed,  has  not 
any  direct  jurisdiction  over  our  interior  com- 
merce or  waters.  Hudson  River  is  the  prop-  j 
erty  of  the  people  of  this  State,  and  the  Leg- 
islature have  the  same  jurisdiction  over  it  that 
they  have  over  the  land, or  over  any  of  our  pub- 
lic highways,  or  over  the  waters  of  any  of  our 
rivers  or  lakes.  They  may,  in  their  sound 
discretion,  regulate  and  control,  enlarge  or 
abridge  the  use  of  its  waters,  and  they  are  in 
the  habitual  exercise  of  that  sovereign  right. 
If  the  Constitution  had  given  to  Congress  ex- 
clusive jurisdiction  over  our  navigable  waters, 
then  the  argument  of  the  respondents  would 
have  applied  ;  but  the  people  never  did,  nor 
58O*]  *ever  intended,  to  grant  such  a  power; 
and  Congress  has  concurrent  jurisdiction  over 
the  navigable  waters  no  further  than  may  be 
incidental  and  requisite  to  the  due  regulation 
of  commerce  between  the  states,  and  with  for- 
eign nations. 

What  has  been  the  uniform,  practical  con- 
struction of  this  power  ?  Let  us  examine  the 
code  of  our  statute  laws.  Our  turnpike  roads, 
our  toll-bridges,  the  exclusive  grant  to  run 
stage  wagons,  our  laws  relating  to  paupers 
from  other  states,  our  Sunday  laws,  our  rights 
of  ferriage  over  navigable  rivers  and  lakes,  our 
auction  licenses,  our  licenses  to  retail  spirituous 
liquors,  the  laws  to  restrain  hawkers  and  ped- 
lers  ;  what  are  all  these  provisions  but  regula- 
tions of  internal  commerce,  affecting  as  well 
the  intercourse  between  the  citizens  of  this 
and  other  states,  as  between  our  own  citizens  ? 
So  we  also  exercise,  to  a  considerable  degree, 
a  concurrent  power  with  Congress  in  the  reg- 
ulation of  external  commerce.  What  are  our 
inspection  laws  relative  to  the  staple  com- 
modities of  this  State,  which  prohibit  the  ex- 1 
portation,  except  upon  certain  conditions,  of  ] 
flour,  of  salt  provisions,  of  certain  articles  of 
lumber,  and  of  pot  and  pearl  ashes,  but  regu- 
lations of  external  commerce  ?  Our  health  and 
quarantine  laws,  and  the  laws  prohibiting  the 
importation  of  slaves,  are  striking  examples  of 
the  same  kind.  So  the  Act  relative  to  the  poor, 
which  requires  all  masters  of  vessels  coming 
from  abroad  to  report  and  give  security  to  the 
mayor  of  New  York,  that  the  passengers,  be- 
ing aliens,  shall  not  become  chargeable  as 
paupers,  and  in  case  of  default,  making  even 
the  ship  or  vessel  from  which  the  alien  shall 
be  landed  liable  to  seizure,  is  another  and 
very  important  regulation  affecting  foreign 
commerce. 

Are  we  prepared  to  say,  in  the  face  of  all 
these  regulations,  which  form  such  a  mass  of 
evidence  of  the  uniform  construction  of  our 
powers,  that  a  special  privilege  for  the  exclu- 
sive navigation  by  a  steamboat  upon  our  waters 
is  void,  because  it  may,  by  possibility,  and  in 
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the  course  of  events,  interfere  with  the  power 
granted  to  Congress  to  regulate  commerce  ? 
Nothing,  in  my  opinion,  would  be  more  pre- 
posterous and  extravagant.  Which  of  our  ex- 
isting regulations  may  not  equally  interfere 
with  the  power  of  Congress  ?  It  is  said  that  a 
steamboat  may  become  the  vehicle  of  foreign 
commerce  ;  and,  it  is  asked,  can  then  tlie 
entry  of  them  into  this  State,  or  the  use  of 
them  within  it,  be  prohibited  ?  I  answer,  yes, 
equally  as  we  may  prohibit  the  entry  or  "use 
of  *slaves,  or  of  pernicious  animals,  [*581 
or  an  obscene  book,  or  infectious  goods,  or 
anything  else  that  the  Legislature  shall  deem 
noxious  or  inconvenient.  Our  quarantine  laws 
amount  to  an  occlusion  of  the  port  of  New 
York  from  a  portion  of  foreign  commerce, 
for  several  months  in  the  year  ;  and  the  mayor 
is  even  authorized  under  those  laws  to  stop  all 
commercial  intercourse  with  the  ports  of  any 
neighboring  state.  No  doubt  these  powers 
may  be  abused,  or  exercised  in  bad  faith,  or 
with  such  jealousy  and  hostility  towards  our 
neighbors,  as  to  call  for  some  explicit  and 
paramount  regulation  of  Congress  on  the  sub- 
ject of  foreign  commerce,  and  of  commerce 
between  the  states.  Such  cases  may  easily  be 
supposed,  but  it  is  not  logical  to  reason  from 
the  abuse  against  the  lawful  existence  of  a 
power  ;  and  until  such  congressional  regula- 
tions appear,  the  legislative  will  of  this  State, 
exercised  on  a  subject  within  its  original  juris- 
diction, and  not  expressly  prohibited  to  it  by 
the  Constitution  of  the  United  States,  must  be 
taken  to  be  of  valid  and  irresistible  authority. 
2.  If  the  grant  is  not  inconsistent  with  the 
power  of  Congress  to  regulate  commerce,  there 
is  as  little  pretense  to  hold  it  repugnant  to  the 
power  to  grant  patents.  That  power  only 
secures,  for  a  limited  time,  to  authors  and  in- 
ventors the  exclusive  privilege  to  their  writings 
and  discoveries  ;  and  as  it  is  not  granted,  by 
exclusive  words,  to  the  United  States,  nor  pro- 
hibited to  the  individual  states,  it  is  a  concur- 
rent power  which  may  be  exercised  by  the 
states,  in  a  variety  of  cases,  without  any  in- 
fringement of  the  congressional  power.  A 
state  cannot  take  away  from  an  individual  his 
patent  right,  and  render  it  common  to  all  the 
citizens.  Tin's  would  contravene  the  Act  of 
Congress,  and  would  be,  therefore,  unlawful. 
But  if  an  author  or  inventor,  instead  of  resort- 
ing to  the  Act  of  Congress,  should  apply  to  the 
Legislature  of  this  State  for  an  exclusive  right 
to  his  production,  I  see  nothing  to  hinder  the 
State  from  granting  it,  and  the  operation  of 
the  grant  would,  of  course,  be  confined  to  the 
limits  of  this  Slate.  Within  our  own  jurisdic- 
tion, it  would  be  complete  and  perfect.  So  a 
patentee  under  the  Act  of  Congress  may  have 
the  time  of  his  monopoly  extended  by  the  Leg- 
islature of  any  state,  beyond  the  term  of  four- 
i  teen  or  twenty-eight  years  allowed  by  that  law. 
Congress  may  secure  for  a  limited  time  an 
exclusive  right  throughout  the  Union  ;  but 
there  is  nothing  in  the  Constitution  to  take 
away  from  the  states  the  power  to  enlarge  the 
privilege  within  their  respective  jurisdictions. 
The  states  are  not  entirely  devestcd  of  their 
original  sovereignty  over  the  subject  matter  : 
and  whatever  power  has  not  been  rlcarlv 
granted  to  *the  Union,  remains  with  [*f>Hii 
,  them.  Again,  the  power  granted  to  Con- 
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gress  goes  no  further  than  to  secure  to  the 
author  or  inventor  a  right  of  property,  which, 
like  every  other  species  of  property,  must  be 
used  and  enjoyed  within  each  state,  according 
to  the  laws  of  such  state.  The  power  of  Con- 
gress is  only  to  ascertain  and  define  the  right 
of  property  ;  it  does  not  extend  to  regulating 
the  use  of  it.  That  must  be  exclusively  of  local 
cognizance.  If  the  author's  book  or  print  con- 
tains matter  injurious  to  the  public  morals  or 
peace,  or  if  the  inventor's  machine  or  other 
production  will  have  a  pernicious  effect  upon 
the  public  health  or  safety,  no  doubt  a  com- 
petent authority  i  emains  with  the  states  to  re- 
strain the  use  of  the  patent  right.  That  species 
of  property  must  likewise  be  subject  to  taxa- 
tion, and  to  the  payment  of  debts,  as  other  per 
sonal  property.  The  national  power  will  be 
fully  satisfied,  if  the  property  created  by  pat- 
ent be,  for  the  given  time,  enjoyed  and  used 
exclusively,  so  far  as  under  the  policy  of  the 
several  states  the  property  shall  be  deemed  fit 
for  toleration  and  use.  There  is  no  need  of 
giving  this  power  any  broader  construction  in 
order  to  attain  the  end  for  which  it  was  grant- 
ed, which  was  to  reward  the  beneficent  efforts 
of  genius,  and  to  encourage  the  useful  arts. 

If,  then,  the  respondents  were  in  possession 
of  a  patent  for  their  steamboat,  as  original  in- 
ventors, our  statute  prohibition,  not  being 
made  against  the  use  of  steamboats,  as  per  se 
injurious,  would  possibly,  before  a  competent 
tribunal,  be  obliged  to  yield  to  the  patent  right 
as  being  founded  on  the  paramount  law. '  But 
even  this  plea  would  not  answer  in  this  case  ; 
for  if  the  respondents  were  in  possession  of 
such  a  patent,  the  State  courts  could  not  take 
notice  of  it.  They  cannot  enforce  a  patent 
right,  nor  can  they  declare  the  patent  void,  if 
obtained  by  fraud  or  imposition.  The  acts  of 
Congress  have  vested  the  federal  courts  with 
the  exclusive  cognizance  of  all  infringements 
of  patent  rights  ;  and  such  was  the  opinion 
and  decision  of  the  Supreme  Court  of  this 
State  in  a  late  case.  (Parsons  v.  Barnard,  7 
Johns.  Rep.,  144.)  None  of  our  cour,s  could 
receive  a  plea  of  a  patent  right,  in  justification 
of  a  breach  of  the  statutes  ;  we  should  be 
obliged  to  send  the  party  to  the  courts  of  the 
583*]  United  States,  in  *orderto  test  the  va- 
lidity of  his  patent,  and  to  seek  the  competent 
redress. 

But  the  respondents  show  no  patent,  and  the 
appellants  have  not  obtained  their  grant,  as 
inventors  of  the  steamboat,  and,  therefore,  the 
privilege  is  totally  unconnected  with  the  pat- 
ent power.  It  seems  to  be  admitted  that  Con- 
gress is  authorized  to  grant  patents  only  to 
the  inventor  of  the  useful  art.  The  Act  of 
Congress  of  25th  February,  1793  (Laws  United 
States,  Vol.  II.,  200),  applies  only  to  the  in- 
ventor, and  the  applicant  for  the  patent  must 
make  oath  that  he  believes  he  is  the  true  in- 
ventor or  discoverer  of  the  art  or  improve- 
ment. The  Act  of  22d  April.  1800  (Laws 
United  States,  Vol.  V.,-p.  88),  extends  the 

1.— The  Chief  Justice  requested  it  to  be  added, 
that  the  idea  here  intimated  hypothcthically,  was 
necessary  to  the  argument,  and,  on  more  reflection 
he  thought  that  even  that  intimation  might  lead  to 
error.  He  wished  not  to  be  understood  as  saying 
that  a  state  grant  could,  in  any  case,  or  before  any 
tribunal,  be  questioned  or  controlled  by  a  patent 
right. 
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benefit  of  the  former  law  to  aliens,  after  two 
years'  residence,  on  their  making  oath  that  such 
invention,  art  or  discovery,  hath  not,  to  their 
belief,  been  known  or  used  either  in  this  or 
any  foreign  country.  There  cannot,  then,  be 
any  aid  or  encouragement,  by  means  of  an  ex- 
clusive right  under  the  law  of  the  United 
States,  to  importers  from  abroad  of  any  useful 
invention  or  improvement.  Such  persons 
must  resort  to  the  patronage  of  the  state  gov- 
ernments, in  which  the  power  to  award  their 
expensive  and  hazardous  exertions  was  origin- 
ally vested,  and  in  which  it  still  remains.  The 
grant  of  1798  was  made  to  Chancellor  Living- 
ston, as  "  possesser  of  a  mode  of  applying  the 
steam  engine  to  propel  a  boat  on  new  and  ad- 
vantageous principles."  This  power  to  en- 
courage the  importation  of  improvements,  by 
the  grant  of  an  exclusive  enjoyment,  for  a 
limited  period,  is  extremely  useful,  and  the 
English  nation  have  long  perceived  and  felt 
its  beneficial  effects.  This  will  appear  by  a 
cursory  view  of  the  law  of  that  country. 

The  creation  of  monopolies  was  anciently 
claimed  and  exercised  as  a  branch  of  the  royal 
prerogative.  Lord  Coke,  3  Inst.,  181,  defines 
a  monopoly  to  be  "  an  institution  or  allowance 
by  the  king's  grant,  for  the  sole  using  of  any- 
thing ;  "  and  he  considers  such  royal  grants  to 
have  been  against theancientand fundamental 
laws  of  the  realm.  Parliament  at  last  inter- 
posed to  check  the  abuse  of  these  grants,  which 
had  been  issued,  under  Elizabeth,  with  incon- 
siderate profusion  ;  and  by  the  statute  of  21 
Jac.  I.,  ch.  3,  commonly  called  the  statute  of 
monopolies,  there  were  due  limitations  placed 
upon  the  exercise  of  this  branch  of  the  preroga- 
tive. That  statute,  by  a  general  sweeping  clause, 
demolished  all  the  existing  monopolies  that 
were  not  specially  excepted ;  and  some  of 
those  exceptions  are  worthy  of  our  particular 
notice.  In  the  first  place,  all  grants  of  privi- 
leges by  act  of  Parliament  were  saved  ;  for  no 
*one  ever  doubted  (unless  it  be  since  [*584 
the  origin  of  this  controversy)  of  the  power  of 
the  Legislature  to  create  an  exclusive  privilege. 
The  statute  also  allowed  grants  to  be  made  for 
a  limited  time,  by  the  authority  of  the  crown, 
for  the  sole  working  or  making  of  any  new 
manufacture  not  before  used  in  the  realm. 
Upon  this  clause  it  has  been  held  by  such  dis- 
tinguished judges  as  Holt  and  Pollexfen  (2 
Salk.,  447),  that  if  the  invention  be  new  in 
England,  a  patent  may  be  granted,  though 
the  thing  was  practiced  beyond  sea  before  ; 
for  the  statute,  as  they  observed,  intended  to 
encourage  new  devices  useful  to  the  kingdom, 
and  whether  learned  by  travel  or  by  study,  it 
is  the  same  thing.  In  the  case  of  Darcy  T. 
Allen,  which  arose  under  Elizabeth,  before  the 
statute  of  monopolies  (11  Co.,  84  ;  Noy,  273), 
it  was  admitted,  in  the  interested  argument  on 
thepartof  the  defendant,as  preserved  in  Noy, p. 
182, 183,  that  where  any  man  by  his  own  charge 
and  industry,  or  by  his  own  wit  or  invention, 
doth  bring  any  new  trade  into  the  realm,  or 
any  engine  tending  to  the  furtherance  of  a 
trade,  that  never  was  used  before,  and  that 
for  the  good  of  the  realm,  the  king  might 
grant  a  monopoly  patent.  Thus,  in  9  Eliz. , 
there  was  a  patent  granted  to  Hastings  for  the 
sole  making  and  selling  for  divers  years  of 
frisadors,  in  consideration  that  he  brought  in 
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the  skill  of  making  them  as  they  were  made  in 
Holland.  But  in  a  suit  on  this  patent,  as  it 
appeared  that  the  defendant  had  used  them 
before  the  patent,  he  was  held  not  punishable 
for  infringing  the  patent.  So  a  like  patent 
issued,  in  the  begining  of  the  reign  of  Eliza- 
beth, to  oneMathey,  for  making  certain  knives 
with  bone  shafts,  &c.,  on  the  suggestion  that 
he  brought  the  first  use  of  them  from  beyond 
sea,  but  as  the  suggestion  was  false,  he,  on 
that  ground  alone,  lost  the  benefit  of  his 
patent. 

These  cases  clearly  show  that  the  uniform 
opinion  in  England,  both  before  and  since  the 
statute  of  James,  has  been,  that  imported  im- 
provements, no  less  than  original  inventions, 
ought  to  be  encouraged  by  patent.  And  can 
we  for  a  moment  suppose  that  such  a  power 
does  not  exist  in  the  several  states  ?  We  have 
seen  that  it  does  not  belong  to  Congress,  and 
if  it  does  not  reside  in  the  states,  it  resides  no- 
where, and  is  wholly  extinguished.  This 
would  be  leaving  the  states  in  a  condition  of 
singular  and  contemptible  imbecility.  The 
power  is  important  in  itself,  and  may  be  most 
beneficially  exercised  for  the  encouragement 
of  the  arts  ;  and  if  well  and  judiciously  exert- 
ed, it  may  ameliorate  the  condition  of  society, 
by  enriching  and  adorning  the  country  with 
5*85*]  useful  and  elegant  improvements. 
This  ground  is  clear  of  any  constitutional 
difficulty,  and  renders  the  argument  in  favor 
of  the  validity  of  the  statutes  perfectly  conclu- 
sive. And  permit  me  here  to  add,  that  I  think 
the  power  has  been  wisely  applied,  in  the  in- 
stance before  us,  to  the  creation  of  the  privi- 
lege now  in  controversy.  Under  its  auspices 
the  experiment  of  navigating  boats  by  steam 
has  been  made,  and  crowned  with  triumphant 
success.  Every  lover  of  the  arts,  every  patron 
of  useful  improvement,  every  friend  to  his 
country's  honor,  has  beheld  this  success  with 
pleasure  and  admiration.  From  this  single 
source  the  improvement  is  progressively  ex- 
tending to  all  the  navigable  waters  of  the 
United  States,  and  it  promises  to  become  a 
great  public  blessing,  by  giving  astonishing 
facility,  dispatch  and  safety,  not  only  to 
traveling,  but  to  the  internal  commerce  of  this 
country.  It  is  difficult  to  consider  even  the 
known  results  of  the  undertaking,  without 
feeling  a  sentiment  of  good  will  and  gratitude 
towards  the  individuals  by  whom  they  have 
been  procured,  and  who  have  carried  on  their 
experiment  with  patient  industry,  at  great  ex- 
pense, under  repeated  disappointments,  and 
while  constantly  exposed  to  be  held  up,  as 
dreaming  projectors,  to  the  whips  and  scorns 
of  time.  So  far  from  charging  the  authors  of 
the  grant  with  being  rash  and  inconsiderate, 
or  from  wishing  to  curtail  the  appellants  of 
their  liberal  recompense,  I  think  the  prize  has 
been  dearly  earned  and  fairly  won,  and  that 
the  statutes  bear  the  stamp  of  an  enlightened 
and  munificent  spirit. 

If  the  legal  right  be  in  favor  of  the  appel- 
lants, the  remedy  prayed  for  by  their  bill  is  a 
matter  of  course.  One  of  the  learned  counsel 
for  the  respondents,  with  his  usual  frankness, 
seemed,  in  a  great  degree,  to  concede  this 
point. 

Injunctions  are  always  granted  to  secure  the 
enjoyment  of  statute  privileges  of  which  the 
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party  is  in  the  actual  possession,  unless  the 
right  be  doubtful.  This  is  the  uniform  course 
of  the  precedents.  I  believe  there  is  no  case  to 
the  contrary  ;  and  the  decisions  in  the  English 
Chancery,  on  this  point,  were  the  same  before 
as  since  the  American  Revolution  ;  and  we 
are,  consequently,  bound  by  them  as  a  branch 
of  the  common  law.  It  appears,  by  the  facts 
stated  in  the  bill,  and  which  we  must  take  to 
be  true,  as  they  have  been  sworn  to,  and  are 
not  answered  or  denied,  that  the  appellants 
had  been,  for  three  years,  in  the  actual  and  ex- 
clusive enjoyment  of  their  statute  privilege, 
when  the  respondents  interfered  to  disturb 
that  right  and  that  enjoyment. 

It  will  be  necessary  to  attend,  fora  moment, 
to  the  most  prominent  *English  cases,  [*586 
on  the  subject  of  injunctions  ;  and  on  this 
point  I  shall  be  very  brief. 

In  Gyles  v.  Wilcox  et  al.,  which  was  as  early 
as  the  year  1740  (2  Atk.,  141  :  S.  C.,  3  Atk., 
269),  there  was.  a  bill  filed  for  an  injunction  to 
stay  the  printing  of  a  book,  on  suggestion, 
that  the  book,  pretending  to  be  a  different 
work,  was  in  truth,  an  invasion  of  the  com- 
plainant's copyright,  under  the  statute  of 
Anne.  The  Lord  Chancellor  referred  the 
cause,  by  consent,  to  arbitrators,  to  examine 
whether  the  one  book  was  a  copy  from  the 
other  ;  and  though  that  point  was  not  clear,  he 
allowed  an  injunction  and  continued  it  in  the 
meantime.  So,  also,  in  the  case  of  Blackicell 
v.  Harper,  in  the  year  1740  (2  Atk.,  92),  a  bill 
was  exhibited  to  establish  a  right  under  a  stat- 
ute of  8  Geo.  II.,  ch.  13,  for  encouraging  the 
arts  of  designing,  engraving,  &c.,  and  to  re- 
strain the  defendant  from  copying  the  com- 
plainant's engravings  of  medicinal  plants,  and 
an  injunction  was  decreed,  though  the  statute 
said  nothing  about  an  injunction,  and  had 
given,  as  against  the  offender,  a  forfeiture  of 
the  plates  and  sheets  engraved,  and  an  addi- 
tional penalty  of  five  shillings  for  every  print, 
to  be  recovered  by  suit  at  law.  In  another 
case,  in  the  same  year,  1740,  before  the  same 
Chancellor  (1  Ves.,  476),  he  admitted,  that 
when  the  right  appeared  by  matter  of  record, 
or  was  grounded  upon  an  act  of  Parliament,  it 
was  a  foundation  for  an  injunction  before 
answer.  These  cases  I  have  particularly  se- 
lected, because  two  of  them  were  cases  of  in- 
junction, founded  on  a  statute  right,  and 
where  the  statute  had  also  given  a  forfeiture, 
and  because  these  cases  were  long  before  our 
Revolution,  and  were  the  decisions  of  so  cor- 
rect and  distinguished  a  chancellor  as  Lord 
Hardwicke. 

It  is  impossible,  in  any  cause,  to  produce 
cases  more  in  point  or  more  controlling  ;  and 
they  put  the  authority  and  duty  to  grant  an  in- 
junction, in  a  case  of  clear  statute  right, 
beyond  contradiction.  There  are  many  other 
cases  in  the  English  Chancery  to  the  like 
effect,  all  of  which  I  shall  not  stay  to  examine. 
(linxkett  v.  Parsons,  1718,  decided  by  Sir  J. 
Jekyl,  and  cited  in  13  Ves.,  493  ;  Smith  v. 
Clark,  Dick.,  455  ;  Hick*  v.  Itaineock,  Dick., 
647  ;  Pope  v.  Curl.  2  Atk.,  342  ;  Ikllv.  Walker 
et  al.,  1  Bro.,  451.)  It  will  be  sufficient,  by  re- 
ferring to  a  few  of  them,  to  show  the  uniform 
language  of  the  equity  courts.  The  case  of 
The  City  of  London  v.  /%/<*.  3  Bro.  Ch.  Cas., 
374,  arose  as  early  as  1727,  and  as  it  was  de- 
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cided  by  the  House  of  Lords,  upon  an  appeal,  it 
merits  the  more  attention.  The  question 
587*]  *there  was  on  a  penalty  given  by  a  lease 
of  one  hundred  pounds  an  acre,  for  digging 
up  the  soil,  and  yet  the  court  ordered  that  the 
Chancellor  issue  an  injunction  until  the  hear- 
ing, to  stay  the  trespass,  notwithstanding  the 
party  had  his  remedy  for  the  penalty.  In  the 
case  of  Bolton  v.  Bull,  which  was  in  chancery 
as  late  as  1796  (3  Ves.,  140),  there  was  a  bill 
for  an  injunction  against  infringing  a  patent 
right  for  a  tire  engine,  and  it  was  granted,  and 
the  validity  of  the  patent  was  left,  in  the  mean- 
time, to  be  tried  at  law.  It  was  there  admitted 
to  be  the  most  ordinary  jurisdiction  of  the 
Court  of  Chancery,  not  to  alter  the  possession 
until  the  right  was  decided,  and  the  party  in 
enjoyment  of  his  patent  privilege  was  consid- 
ered as  in  such  possession.  In  a  late  case, 
before  the  present  Lord  Chancellor  Eldon(rA<" 
Universities  v.  Richardson,  6  Ves.,  707),  it  was 
held  that  in  the  case  of  a  patent  right,  if  the 
party  gets  his  patent  and  puts  it  in  execution, 
his  possession,  under  color  of  that  title,  is  good 
enough  to  enjoin  a  disturber  from  interfering, 
and  to  continue  the  injunction  until  it  is  proved 
at  law  that  he  had  no  title.  In  a  still  later  case 
(14 'Ves.,  130),  the  court  expressed  itself  in 
strong  terms  against  the  invasion  of  a  patent 
right,  and  said,  that  unless  the  injunction  was 
granted,  any  person  might  violate  the  patent, 
and  the  consequence  would  be,  that  the  pat- 
entee would  be  harassed  with  litigation. 

I  cite  these  latter  cases  to  show  that  the  law 
has  been  settled  in  England  for  the  last  seventy 
years  at  least,  and  has  been  preserved  in  a 
steady,  uniform  course,  under  a  succession  of 
their  ablest  and  wisest  men.  The  principle  is, 
that  statute  privileges,  no  less  than  common 
law  rights,  when  in  actual  possession  and  ex- 
ercise, will  not  be  permitted  to  be  disturbed, 
until  the  opponent  has  fairly  tried  them  at 
law,  and  overthrown  their  pretension.  And  is 
not  this  a  most  excellent  principle,  calculated 
to  preserve  peace,  and  order,  and  morals,  in 
the  community  ;  and  if  it  was  not  the  law,  yet 
deserving  to  be  the  law,  and  well  worthy  of 
our  encouragement  and  sanction  ?  The  federal 
courts  in  this  country  have  thought  so  ;  for 
under 'the  patent  law  of  Congress,  they  have 
equally  protected  the  right  by  injunction.  The 
case  of  Morse  v.  Reid  was  an  injunction  bill 
filed  in  1796.  to  restrain  the  defendant  from  re- 
printing Winterbotham's  History,  which,  the 
complainant  alleged,  was  an  invasion  of  the 
copyright  of  his  American  Geography.  The 
propriety  of  the  injunction  was  not  ques- 
tioned ;  it  issued  in  the  first  instance.  The 
588*]  complainant  recovered  $1,500,  *and 
the  injunction  was  made  perpetual.  So  in  the 
late  case  of  Whitney  v.  Fort,  which  arose  in 
Georgia,  upon  a  violation  of  the  complainant's 
patent  for  a  machine  for  cleaning  cotton,  an 
injunction  was  granted,  in  the  first  instance, 
and  was  afterwards  made  perpetual,  at  the 
Circuit  Court,  at  which  Judc/e  Johnson  pre- 
sided. As  far,  then,  as  authority  goes,  it  is  in 
favor  of  the  injunction,  and  if  we  are  satis- 
fied, in  this  case,  of  the  appellants'  right,  we 
cannot  hesitate  about  the  remedy.  The  Act 
which  the  Legislature  passed  at  the  last  ses- 
sion, making  it  expressly  the  duty  of  the 
Chancellor  to  grant  an  injunction  as  to  all 
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other  boats  except  the  two  then  built,  proves 
very  clearly  the  sense  of  the  Legislature  that 
this  was  a  tit  and  proper  remedy  in  the  case. 
Those  two  boats  were  excepted  out  of  the  law, 
merely  because  it  was  improper  to  interfere 
with  a  pending  suit,  and  the  statute  did  not 
impair  the  pre-existing  remedy  by  injunction  ; 
it  only  made  it  more  clear  and  peremptory 
thereafter  ;  and  there  is  no  reason  why  the  in- 
junction should  issue  against  one  set  of  boats, 
and  not  against  another. 

It  would  only  be  productive  of  litigation  and 
mischief,  to  allow  the  respondents  to  continue 
the  use  of  their  boats,  if  the  right  be  against 
them.  Their  counsel  admit  that  they  must  not 
only  forfeit  the  boats,  but  must  answer  in 
damages  for  all  the  intermediate  profits.  If  the 
legal  right  be  with  the  appellants,  this  is  the 
proper  court,  and  this  is  the  proper  time  to  de- 
clare it.  This  court,  from  its  peculiar  consti- 
tutional structure,  unites  with  it  the  highest 
court  of  common  law,  and  nothing  would  be 
more  useless  than  to  withhold  an  injunction 
until  the  Chancellor  had  sent  the  question  to 
be  tried  at  law,  when  the  judges  before  whom 
it  is  to  be  tried  are  members  of  this  court,  and 
have  already  declared  their  opinion.  The  legal 
question  can  never  be  tried  by  a  jury.  It  is  not 
a  question  of  fact.  The  single  point  is  the 
constitutionality  of  the  statutes.  That  point 
never  can  be  more  fully  and  more  ably  argued 
than  it  has  been  before  this  court,  and  if  we 
are  of  opinion  that  the  acts  are  constitutional, 
they  must  be  obeyed.  We  are  bound  to  cause 
them  to  be  obeyed.  There  is  no  escape  from 
this  duty. 

If  we  refuse  the  injunction,  it  ought  to  be 
for  some  substantial  reason.  We  must  not  put 
it  upon  the  mere  hoc  volo,  sic  jubeo,  sit  pro 
ratione  voluntas.  There  must  be  some  solid 
principle,  that  will  correspond  with  the  char- 
acter, as  well  as  satisfy  the  conscience  of  this 
court.  If  the  laws  are  valid,  it  would  be  of 
pernicious*  consequence  not  to  arrest  [*589 
the  further  progress  of  their  violation.  It  is 
impossible  for  any  act  to  be  committed  which 
attracts  more  universal  notice,  and  if  wrong 
and  illegal,  none  which  has  a  more  fatal  influ- 
ence upon  the  general  habits  of  respect  and 
reverence  for  the  legislative  authority.  The 
boats  cannot  run  but  in  the  face  of  day,  and  in 
the  presence,  as  it  were,  of  the  whole  people, 
whose  laws  are  set  at  defiance,  nor  without  se- 
ducing thousands,  by  the  contagion  of  exam- 
ple, into  an  approbation  and  support  of  the 
trespass. 

I  am  sensible  that  the  case  is  calculated  to 
excite  sympathy.  I  feel  it  with  others,  and  I 
sincerely  wish  that  the  respondents  had 
brought  the  laws  to  a  test,  at  less  risk  and  ex- 
pense ;  for  every  one  who  had  eyes  to  read,  or 
ears  to  hear  the  contents  of  our  statute  book, 
must  have  been  astonished  at  the  boldness  and 
rashness  of  the  experiment.  But  in  propor- 
tion to  the  respectability  and  strength  of  the 
combination,  should  be  the  vigor  of  our  pur- 
pose to  maintain  the  law.  If  we  were  to  suf- 
fer the  plighted  faith  of  this  State  to  be  broken, 
upon  a  mere  pretext,  we  should  become  a 
reproach  and  a  by-word  throughout  the  Union. 
It  was  a  saying  of  Euripides,  and  often  re- 
peated by  Caesar,  that  if  right  was  ever  to  be 
violated,  it  was  for  the  sake  of  power.  We 
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follow  a  purer  and  nobler  system  of  morals, 
and  one  which  teaches  us  that  right  is  never 
to  be  violated.  This  principle  ought  to  be 
kept  steadfast  in  every  man's  breast ;  and 
above  all,  it  ought  to  find  an  asylum  in  the 
sanctuary  of  justice. 

I  am,  accordingly,  of  opinion  that  the  order 
of  the  Court  of  Chancery  be  reversed,  and  that 
an  injunction  be  awarded. 

LEWIS,  Senator,  andTowNSEND,  Senator,  be- 
ing related  to  some  of  the  parties,  declined 
giving  any  opinions. 

The  other  Senators  declared  their  concur- 
rence in  the  opinions  delivered  by  the  judges. 
The  following  order  was,  thereupon,  unani- 
mously adopted  and  directed  to  be  entered  : 

"Whereupon,  after  hearing  counsel,  as  well 
for  the  appellants  as  for  the  respondents,  upon 
the  order  of  the  Court  of  Chancery,  complained 
of  by  the  appellants,  and  considering  and 
hereby  declaring  the  exclusive  privilege  grant- 
ed by  the  Legislature  of  this  State,  to  the  appel- 
lants, as  mentioned  in  their  bill  of  complaint, 
5OO*]  *valid,  and  that  the  same  ought  to  be 
enjoyed  by  them  according  to  law  ; 

"it  is,  therefore,  ordered,  adjudged  and 
decreed,  and  this  court  doth,  accordingly, 
order,  adjudge  and  decree  that  the  order  of 
the  Court  of  Chancery  complained  of  be  re- 
versed. And  this  court  doth  further  order, 
adjudge  and  decree  that  a  writ  of  injunction 
issue  restraining  and  prohibiting  the  respond- 
ents from  using  and  employing  the  boat  or 
vessel,  called  the  Hope,  in  the  bill  mentioned, 
on  any  of  the  waters  of  this  State,  in  contra- 
vention of  the  legislative  grant  and  privilege 
made  to,  and  vested  in,  the  appellants,  as  in 
their  bill  set  forth  ;  and  that  such  injunction 
be  continued  until  the  final  hearing  of  the 
cause  in  the  Court  of  Chancery  ;  and  that  the 
injunction  ought  then  to  be  made  perpetual, 
so  long  as  the  exclusive  right  and  privilege 
of  the  appellants  shall  continue  under  the  acts 
of  the  Legislature  of  this  State,  in  the  bill  set 
forth  ;  unless,  on  the  final  hearing  of  the  cause, 
the  equity  contained  in  the  appellants'  bill,  shall 
be  destroyed,  by  the  ne%v  matter  to  be  set 
forth  and  established  by  the  respondents. 

"And  it  is  further  ordered,  adjudged  and 
decreed  that  the  record  be  remitted  to  the 
Court  of  Chancery,  to  the  end  that  the  order, 
judgment  and  decree  of  this  court  may  be 
forthwith  executed,  by  awarding  such  injunc- 
tion." 

Judgment  of  reversal. 

S.  C.,  1  Paine,  45;  4  Hall's  L.  .1.,  56. 

Overruled— 3  Cow.,  72tt  ;  9  Wheat.,  1. 

Distinguished— 5  Wheat.,  74;  1  Paine,  448. 

Cited  in— 17  Johns.,  494;  9  Wend.,  581 ;  12  Wend., 
317:  26  Wend..  210:  1  Johns.  Ch.,  Olfi;  4. Johns.  Ch., 
15fl  ;  1  Barb.,  Ch.,  532;  4  K<lw.,  271 ;  3  Sand.  Ch..  «53  ;  3 
N.  Y.,  18;  08  N.  V.,  B18;  18  Hun,  515;  37  Barb.,  413; 
1(3  Barb.,  295;  4  Abb.  Pr.,  2«9 ;  2  Wheel.,  555;  3  Wheel., 
484;  4  City  H.  Hoc..  31;  8  W.  !)!«:.,  169;  7  How.  (IT. 
S.),  555,  5tt5;  97  IT.  S.,  50H;  1  Wood.  &  M.,  15,  1»,  4*5, 
431,  437  :  MeAll.,  373  ;  3  Mclx-an,  253,  2«3  ;  94  111.,  129 ; 
32  Ohio  St.,  201. 


5Ol*l*JAMES  GRANT,  FRANCIS  AR- 
THUR, AND  MARY,  HIS  WIKK  (formerly 
MARY  GRANT).  ELIZABETH  GRANT, 
JANE  GRANT,  ROBERT  GRANT, 
WILLIAM  GRANT  (the  said  JANE, 
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ROBERT  and  WILLIAM,  by  the  said  JAMES 
GRANT,  their  Brother  and  Guardian)  • 
JONATHAN  AIKINS,  AND  CHRISTIE 
GRANT,  Appellants, 

v. 

MARIA  DUANE,  JAMES  C.  DUANE 
WILLIAM  NORTH,  AND  MARY  HIS 
WIFE,  SARAH  DUANE,  CATHARINE 
L.  DUANE,  ADELIA  DUANE.  SOLO- 
MON BAKER,  BENJAMIN  BAKER  \ND 
NATHANIEL  PARKER,  Respondents 

Mortgage  Executed  by  One  of  a  Partnership — 
Insolvency  of  Partnership — Trust  Deed — 
Lapse  of  Time — Equity  of  Redemption— Ac- 
tion in  Equity  to  Redeem — Parties—  Who  En- 
titled to  Redemption  of  Mortgaged  Premises. 

No  person  can  come  into  a  court  of  equity,  for  a 
redemption  of  a  mortgage,  unless  he  is  entitled  to 
the  estate  of  the  mortgagor,  or  claims  a  subsisting 
interest  under  it. 

S.,  in  1765,  mortgaged  a  tract  of  land  to  G.,  to  se- 
cure a  debt.  In  1766,  S.  and  B.  &  C.,  his  copartners 
in  trade,  being  insolvent,  made  a  composition  with 
their  creditors,  and  by  indenture,  tripartite,  con- 
veyed all  their  estates,  real  and  personal.but  without 
specifying  the  mortgaged  premises,  to  D.,  E.  and  F. 
and  to  the  survivors  and  survivor,  and  the  heirs  of 
such  survivor,  parties  of  the  third  part,  in  trust 
for  the  creditors  of  S.,  B.  &  C.,  described  as  named, 
and  whose  debts  were  specified  in  a  schedule  an- 
nexed, of  the  second  part.  S.  died  afterwards  ;  and 
E.  &  F.,  two  of  the  trustees  named,  died  during  the 
Revolutionary  War,  and  D.,  the  surviving  trus- 
tee, died  in  1797.  In  1799  the  executors  of  D.,  and 
named  as  trustees  in  his  will,  filed  a  bill  in  chancery 
against  the  heirs  of  G.,  for  the  redemption  of  the 
mortgaged  premises;  and  after  replication  was 
filed,  and  publication  passed,  the  heirs  of  D.,  in 
1806,  were  made  parties  complainants.  It  was  held 
that,  after  such  a  lapse  of  time,  it  must  be  presumed 
that  the  debts  of  S.,  B.  &  C.  had  been  paid,  and  the 
objects  of  the  trust  satisfied  out  of  the  other 
property,  or  otherwise ;  the  existence  of  any  of  the 
debts  not  being  shown  ;  and  that  the  heirs  of  I), 
had  not,  therefore,  any  interest  which  could  en- 
title them  to  a  redemption,  but  that  the  equity  of 
redemption,  if  not  wholly  barred  by  the  lapse  of 
time,  remained  in  the  heirs  of  S.,  the  mortgagor; 
especially  as  the  indenture  produced  by  the  com- 
plaints, and  relied  on  by  them  as  creating  the  trust 
estate,  was  not  executed  by  the  trustees,  nor  by  the 
creditors,  nor  was  any  schedule  annexed  to  it,  and 
there  was  evidence  affording  a  presumption  that 
the  arrangement  between  S.,  B.  &  C.,  and  their 
creditors,  was  either  not  consummated,  or  was  aban- 
doned, or  superseded  by  some  other  agreement. 

Where  an  objection  is  made  in  the  court  below 
of  a  want  of  parties,  it  may  be  insisted  on,  on  ai>- 
peul,  in  this  court. 

Citations— Act  Feb'y  26,  17HH ;  Select  Cus  in  Ch 
55;  Moseloy,    189;  1   Pow.  on  Mort.,  343,  381,   382 ;    1 
Vern.,  182. 

THE  bill  in  this  cause  was  originally  riled  in 
the  Court  of  Chancery,  by  Maria  Duane, 
William  North  and  James  C.  Duane,  as  execu- 
tors of  the  will  of  James  Duane,  Esq.,  de- 
ceased, and  trustees  named  in  his  will,  and  by 
Solomon  Baker,  Benjamin  Baker  and  Na- 
thaniel Parker,  on  the  17th  June,  1799. 

It  is  stated  that  David  Shaw  was  seised  of 
two  tracts  of  land,  the  one  originally  grant- 
ed to  Thomas  Men/.ies,  the  oilier  to  John 
Watkins,  each  containing  2,000  acres  of  land 
situate  in  Granville,  in  the  County  of  Wash- 
ington. Shaw  being  indebted  to  James  Grant, 
deceased,  in  one  hundred  and  eighty  pounds, 
mortgaged  those  lands  to  him,  on  the  2<>th 
November,  170o;  for  securing  the  payment  of 
that  sum,  with  interest,  on  u  certain  day  speci- 
fied in  the  mortgage,  which  contained  ti  power 
of  sale. 
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That  on  the  21st  of  July,  1766,  David  Shaw, 
John  Alexander  and  John  Gregg  made  a  com- 
592*]  position  with  their  creditors,  *and  in 
consequence  thereof,  by  and  with  the  consent 
and  approbation  of  their  creditors,  assigned 
and  conveyed  all  their  estates  to  James  Duane, 
deceased,  Lawrence  Reade  and  Henry  White, 
also  deceased,  in  trust  for  the  creditors  of 
David  Shaw.  John  Alexander  and  John  Gregg. 

That  until,  and  during  the  Revolutionary 
War,  the  mortgaged  premises  remained  in  a 
great  measure  unoccupied,  and  settlers  were 
deterred  from  entering  upon  and  cultivating 
the  same,  by  reason  of  their  exposure  to  the 
incursions  of  the  enemy. 

That  Reade  and  White  died  during  the  war, 
and  James  Duane,  deceased,  survived  them. 
He  died  about  the  firsfof  July,  1797,  having 
made  his  will,  and  the  respondents  above 
named  his  executors  and  trustees  of  his  es- 
tate. 

That  on  the  28th  of  December,  1796,  James 
Duane,  since  deceased,  wrote  to  Jonathan 
Aikin.  one  of  the  appellants,  and  executor  of 
James  Grant,  than  lately  deceased,  saying, 
"that  he  had  not  been  able  to  discover  where 
James  Grant  resided,"  so  as  to  pay  him  the 
money  due  upon  the  mortgage  and  offering  to 
pay  it  to  the  appellants,  who  refused  to  re- 
ceive the  same. 

That  about  the  20th  of  February,  1796, 
James  Duane,  deceased,  demised  the  lands  in 
Menzies'  patent  to  the  two  Bakers,  Parker,  and 
six  other  persons,  who  hold  and  have  im- 
proved the  same  under  such  demises. 

That  Grant,  the  mortgagee,  died,  leaving 
the  appellants,  his  executors,  heirs  and  de- 
visees. 

That  since  the  death  of  the  mortgagee,  the 
appellants  have  sold  the  land  contained  in 
Watkins'  patent,  by  virtue  of  the  power  con- 
tained in  the  mortgage,  for  about  four  thous- 
and pounds,  and  brought  ejectments  against 
the  Bakers  and  Parker. 

They,  therefore,  prayed  an  injunction,  an 
account,  and  redemption. 

The  defendants,  now  appellants,  by  their 
answers,  admitted  the  seisin  of  Shaw,  and  that 
he  had  executed  to  James  Grant,  deceased,  the 
mortgage  stated  in  the  bill,  but  stated  that  they 
knew  nothing  of  of  the  conveyance  by  Shaw 
and  others  to  James  Duane  and  others,  stated 
by  the  respondents.  They  admitted  the  deaths 
of  Lawrence  Read,  Henry  White  and  James 
Duane,  as  mentioned  in  the  bill,  but  said  they 
knew  nothing  Duane's  will.  They  stated 
that  when  the  mortgage  was  executed  the 
lands  comprised  in  it  were  of  little  value,  and 
the  mortgagee  would  have  preferred  to  re- 
ceive his  money,  but  that  Shaw  having  fail- 
593*]  ed,  he  had  no  *hopes  of  receiving  it; 
for  which  reason,  he,  about  that  time,  entered 
upon  the  land,  placed  settlers  on  it,  made 
agreements  with  them,  and  expended  money 
in  surveying,  improvements,  &c.,  acting  as 
the  proprietor,  until  his  death,  in  April,  1796, 
for  a  period  of  above  twenty-eight  years  ;  that 
during  all  that  time  no  money  was  paid  or 
tendered  to  him,  nor  any  measure  taken  to 
redeem  the  estate  ;  that  several  of  the  settle- 
ments and  acts  of  ownership  aforesaid  took 
place  within  three  years  after  the  date  of  the 
mortgage. 
896 


They  stated  that  they  believed  that  James 
Duane  knew  James  Grant,  deceased,  and 
often  saw  him.  They  denied  that  the  ap- 
pellant, Jonathan  Aikin,  ever  received  such  a 
letter  as  is  stated  in  the  bill,  or  that  he 
ever  had  any  money  tendered  to  him  by  James 
Duane.  They  averred  that  the  Bakers,  Par- 
ker, and  the  other  persons,  who,  as  stated  in 
the  bill,  took  leases  from  James  Duane,  de- 
ceased, settled  upon  the  lands  under  James 
Grant,  and  as  his  tenants.  That  they  knew 
nothing,  however,  of  the  leases  said  to  have 
been  executed  by  Duane,  nor  of  any  im- 
provments  stated  to  have  been  made  under 
him.  They  claimed  title  to  the  lands  under 
James  Grant,  deceased,  whose  right  they  con- 
sidered, at  his  decease,  as  absolute  and  irre- 
deemable ;  and  they  sold  the  land  in  Watkins' 
patent,  under  such  title,  as  owners,  and  not 
by  virtue  of  the  power  contained  in  the  mort- 
gage. They  insisted  upon  the  benefit  of  all 
the  circumstances  above  stated,  as  fully  as 
if  they  had  pleaded  them,  and  concluded  by 
denying  combination,  &c. 

General  replications  were  filed  to  the  an- 
swers, and,  in  1804,  a  number  of  witnesses 
were  examined  on  both  sides.  These  deposi- 
tions chiefly  related  to  the  acts  of  Grant,  the 
mortgagee,  and  the  possession  of  the  mortgaged 
premises. 

Joseph  Whitney,  a  witness  for  the  respond- 
ents, stated  that  in  October,  1796,  he  went 
with  Baker  to  the  appellant  Grant,  to  dis- 
charge the  mortgage,  and  Baker  made  a  tender 
of  six  hundred  pounds  which  he  had  with  him, 
in  gold  and  silver,  but  that  Grant  refused  to 
accept  the  tender,  and  would  have  nothing  to 
do  with  Baker ;  that  the  respondents  are  in 
possession  of  the  tract  granted  to  Menzies, 
called  the  South  patent ;  that  the  North  patent 
was  sold  by  Grant's  executors,  for  about  $8,- 
000,  except  about  fifty  acres  ;  that  about 
twenty-five  years  ago  Baker  and  others  were  in 
possession  of  their  respective  farms,  which 
they  afterwards  bought  of  the  respondents ; 
that  when  they  took  possession  they  supposed 
*they  were  public  lands,  and  that  they  [*594 
should,  therefore,  be  suffered  to  retain  their 
possessions.  Several  witnesses  on  the  part  of 
the  appellants  proved  the  sale  of  lands  in 
Watkins'  patent,  called  the  North  patent,  and 
that  the  deeds  executed  to  the  purchasers 
were  in  the  same  form,  and  had  no  reference 
to  the  power  in  the  mortgage  ;  the  appellants 
claiming  the  estate  absolutely,  from  length  of 
possession  under  the  mortgage. 

The  form  of  the  deed  referred  to  by  the  wit- 
ness was  made  an  exhibit  in  the  cause  ;  the 
grantors  were  Jonathan  Aikin,  James  Grant 
and  Christie  Grant.executors  of  the  last  will  and 
testament  of  James  Grant,  deceased,  and  au- 
thorized by  the  will  to  sell  his  lands.  It  was 
in  the  usual  form  of  a  deed  from  executors  or 
trustees. 

Several  witnesses  for  the  respondents,  who 
had  deeds  from  the  executors  of  James  Grant, 
deceased,  testified  that  they  claimed  the  right 
to  sell,  in  consequence  of  length  of  possession 
under  the  mortgage  and  a  lease.  But  the  wit- 
nesses all  took  deeds  similar  to  the  one  exhib- 
ited. 

It  was  proved,  on  the  part  of  the  appellants, 
that  William  Fairfield  was  on  the  land  in  1772, 
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having  purchased  the  possession  of  one  Corn- 
stock  in  1774,  when  he  agreed  with  Grant  for 
the  purchase  of  four  hundred  acres,  including 
the  place  on  which  he  then  lived.  One  Corey 
was  also  in  possession  at  the  same  time,  under 
Grant.  Amos  Utter  testified  that  in  1777  he 
saw  Fairfield  and  Corey  on  the  lands,  and 
that  about  eighteen  years  before  his  examina- 
tion he  moved  to  Greuville,  when  he  saw 
Parker  and  Baker.  Parker  lived  on  the  land 
formerly  held  by  Fairfield,  and  Baker  on  that 
held  by  Corey.  In  1791  James  Grant  had  the 
land  surveyed,  according  to  the  possessions, 
and  told  Parker  and  Baker  to  remain  on  the 
land,  and  he  would  sell  to  them. 

Jeremiah  Spicer  and  Thankful  Corey  also 
proved  that  the  lands  were  known  as  Grant's 
lands  ;  and  that  Parker  and  Baker  were  set- 
tlers in  the  South  patent,  and  the  settlers  al- 
ways acknowledged  James  Grant  as  the  land- 
lord. Baker  purchased  his  possession  of  Corey. 
Spicer  was  employed  by  the  settlers  in  the 
North  patent,  to  purchase  for  them  from  the 
executors  of  Grant,  who  claimed  the  land,  as 
absolutely  vested  in  Grant,  by  right  of  posses- 
sion ;  that  Baker  and  other  settlers  wished 
purchases  to  be  made  for  them  in  the  South 
patent,  from  Grant ;  but  afterwards  broke  off, 
on  account  of  Duane's  claim. 

James  Earle  surveyed  the  South  patent 
-about  the  year  1791,  when  the  whole  was  un- 
der settlements  made  under  Grant ;  most  of 
595*J  *the  settlements  were  made  in  1784, 
about  twenty  years  before  the  time  of  his  ex- 
amination. The  settlers  have  since  taken  leases 
from  James  Duane. 

Among  the  proofs  was,  also,  a  letter,  dated 
the  22d  December,  1792,  from  James  Duane  to 
James  Grant,  directed  to  Grant,  at  Fredericks- 
burgh,  in  Ddtchess  Counly,  in  which  Duane 
requests  Grant  to  send  his  papers  to  New 
York,  saying  that  he  had  lately  sold  some  of 
the  land  of  Shaw,  and  expected  soon  to  do 
Grant  justice.  It  did  not  appear  that  any  an- 
swer was  given  to  the  letter. 

After  publication  had  passed,  and  the  cause 
had  been  several  times  set  down  and  noticed 
for  hearing,  a  motion  was  made  to  amend  the 
bill  of  the  respondents,  by  adding  the  heirs  of 
James  Duane,  deceased,  as  parties  ;  and  an  or- 
der for  that  purpose  was  granted,  on  the  13th 
August,  1806,  and  they  were  brought  in  as 
joint  complainants  in  the  cause. 

At  the  hearing,  the  respondents  produced 
an  indenture,  dated  the  21st  July,  1766,  be- 
tween John  Alexander,  John  Gregg  and  David 
Shaw,  copartners  in  trade,  of  the  first  part  ; 
and  the  creditors  of  Alexander,  Gregg  &  Shaw, 
who  were  named,  and  whose  debts  were  speci- 
fied in  the  schedule  annexed,  of  the  second 
part  ;  and  Lawrence  Reade,  Henry  White  and 
James  Duane,  of  the  third  part.  This  indent- 
ure recited,  that  in  consideration  that  the  par- 
ties of  the  second  part  had  agreed  to  release 
and  discharge  the  parties  of  the  first  part  from 
all  debts  due  by  them  to  the  parties  of  the 
second  part,  &c.,  Alexander,  Gregg  &  Shaw 
granted,  &c.,  to  the  parties  of  the  third  part, 
all  the  certain  dwelling-houses,  &c.  (describing 
the  property),  and  also  all  other  the  lands, 
tenements,  hereditaments  and  real  estate, 
whereof  Alexander.  Gregg  &  Shaw  were  joint- 
ly or  severally  seised,  or  entitled  to,  in'law  or 
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equity,  &c.  Upon  the  special  trust  and  con- 
fidence expressed  and  declared  in  the  indent- 
ure, &c.,  and  the  parties  of  the  first  part  also 
assigned  over  all  their  personal  estate  to  the 
parties  of  the  third  part,  on  the  same  trust, 
that  is,  that  the  parties  of  the  third  part  should 
sell  and  dispose  of  all  the  property  so  con- 
veyed and  assigned  to  them,  &c.,  and  after  dis- 
charging all  mortgages  and  incumbrances 
wherewith  the  same  might  be  in  any  way  in- 
cumbered,  &c.,  to  distribute  all  the  clear 
moneys,  &c.,  among  the  creditors  of  the  par- 
ties of  the  second  part,  whose  debts  are  not 
secured  by  mortgage  in  equal  proportion,  &c. ; 
and  upon  a  further  trust,  that  if  all  the  debts 
due  from  the  parties  of  the  first  part  can  be 
*satisfied  by  a  sale  of  part  only  of  the  [*5O6 
premises  thereby  granted,  then  the  parties  of 
the  third  part,  or  the  survivors  or  survivor  of 
them,  or  the  heirs  of  such  survivor,  shall  in 
due  form  of  law  reconvey  all  the  residuary 
and  remaining  part  of  the  premises,  unto  the 
parties  of  the  first  part,  their  heirs  and  assigns, 
&c.  And  in  case  the  whole  property  was  con- 
verted into  money,  then  the  surplus  after  pay- 
ing the  debts,  &c.,  was  to  be  paid  over  to  the 
parties  of  the  first  part,  and  the  parties  of  the 
second  part  covenanted  with  the  parties  of  the 
first  part  to  accept  and  receive  the  premises  so 
granted  and  released  to  the  parties  of  the  third 
part,  in  full  satisfaction  of  their  respective 
debts,  and  that  as  soon  as  the  parties  of  the 
first  part  had  delivered  up  all  their  property. 
<fec. ,  that  they,  the  parties  of  the  second  part, 
would  seal  and  execute  a  sufficient  release  of 
each  of  their  debts  and  demands  against  the 
parties  of  the  first  part.  And  further,  that  in 
case  any  of  the  creditors  of  the  parties  of  the 
first  part  should  refuse  to  become  a  party  to 
that  indenture,  that  then  the  parties  of  the 
second  part  should,  on  the  request  of  the  par- 
ties of  the  first  part,  pursue  and  take  the  meas- 
ures prescribed  by  law,  for  the  procuring  the 
parties  of  the  first  part  a  final  discharge  from 
all  their  debts,  by  the  acts  for  the  relief  of  in- 
solvent debtors,  &c.  This  indenture  was  exe- 
cuted by  David  Shaw,  for  himself  and  John 
Alexander  &  Co. 

The  respondents  also  produced  a  deed-poll, 
dated  in  December,  1767,  executed  by  John 
Alexander  and  John  Gregg,  reciting  that, 
whereas  by  certain  indentures  of  composition, 
•&c.,  lately  made  and  executed  by  and  between 
Alexander  and  Gregg,  and  their  late  copartner 
David  Shaw,  deceased,  of  the  first  par  ,  and 
the  creditors  of  Alexander,  Gregg  &  Shaw, 
whose  names  are  specified  in  a  schedule  to  the 
same  indenture  annexed,  of  the  second  part, 
and  Lawrence  Reade.  Henry  White  and  James 
Duane,  of  the  third  part,  the  parties  of  the 
second  part  had  compounded  and  agreed  with 
the  parties  of  the  first  part,  «tc.,  and,  among 
other  things,  it  was  particularly  covenanted  and 
agreed  to  and  with  the  parties  of  the  first  part, 
"that  if  any  of  the  creditors  of  Alexander, 
Gregg  &  Shaw  shall  refuse  to  release  and  dis- 
charge Alexander,  Gregg  &  Shaw,  their  heirs, 
&c.,  from  the  debts,  sums  of  money,  dues  and 
demands,  &c..,  that  then,  and  in  such  cases,  the 
same  indentures,  grants  and  assignment  should 
be  void  and  of  none  effect,  and  that,  the  par- 
ties of  the  third  part  should,  upon  such  refusal, 
reconvey  the  premises,  &c.,  and  should  repay 
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to  John  Gregg  £2,500,  thereby  covenanted  and 
597*J  agreed  to  be  paid  or  secured  by  *Jolm 
Gregg,  &c.,  reciting  also  several  other  coven- 
ants as  contained  in  the  indenture  of  composi- 
tion, but  none  of  which  were  contained  in  the 
indenture  before  mentioned,  produced  at  the 
hearing ;  and  reciting  further,  that,  whereas 
the  principal  part  of  the  creditors  of  Alexan- 
der, Gregg  &  Shaw  had  executed  the  indent- 
ure, and  that  by  reason  of  absence,  &c.,  there 
was  no  prospect  of  the  others  executing  the 
same  ;  and  by  reason  of  the  covenants  above 
recited,  the  indentures  were  likely  to  become 
defeated,  the  estate  of  Alexander,  Gregg  «fe 
Shaw  wasted,  and  Alexander,  Gregg  &  Shaw 
embarrassed,  «fcc.  And  whereas  Shaw,  since 
the  execution  of  the  indentures,  had  died,  it 
had  been  agreed  by  the  remaining  parties  that 
the  recited  covenants  should  be  released  and 
discharged  ;  without  which  it  would  be  im- 
practicable to  carry  the  composition  into  effect 
— Alexander  and  Gregg  did,  by  the  deed,  there- 
upon release,  &c.,  all  the  recited  covenants,  to 
Reade,  White  and  Duane,  &c..  provided  that 
all  the  other  parts  of  the  indenture,  except  the 
covenants  so  recited  and  released,  should  re- 
main valid  and  effectual,  &c. 

A  lease  was  also  produced,  dated  the  20th 
February,  1796,  from  James  Duane  to  B.  and 
S.  Baker,  Parker,  and  six  others,  reciting  that 
the  lessees  occupied  the  lands  in  the  tract 
mortgaged  by  Shaw  to  Grant,  called  Menzies' 
patent.under  the  title  of  Duane,  &c. ,  and  leasing 
the  same  for  seven  years ;  and  Duane  covenanted 
that  if  the  lessees  would,  at  any  time  within 
the  seven  years,  pay  six  hundred  pounds  with 
all. arrears  of  rent,  then  he,  or  his  heirs,  would 
execute  a  deed  of  conveyance  to  them,  for  the 
land,  free  from  all  incumbrances,  except  the 
mortgage  to  Grant,  if  it  should  then  be  in 
existence,  and  which,  as  far  as  it  should  be 
just,  should  be  satisfied  out  of  the  considera- 
tion money,  &c. 

The  cause  having  been  brought  to  a  hearing, 
His  Honor,  the  Chancellor,  on  the  1st  June, 
1810,  pronounced  his  decree,  the  parts  of 
which,  it  is  thought  material  to  state  here, 
were  : 

That  the  heirs  and  legal  representatives  of 
James  Duane,  deceased,  had  a  right  to  redeem 
so  much  of  the  mortgaged  premises  as  were 
not  sold  by  the  executors  and  legal  representa- 
tives of  James  Grant,  deceased,  previous  to  fil- 
ing the  complainants'  bill,  to  wit:  the  17th 
June,  1799,  upon  the  terms  and  according  to 
the  principles  and  directions  specified  in  the 
decree  ;  and  that  the  heirs  and  legal  representa- 
tives of  Duane  were  entitled  to  an  account  of 
the  proceeds  of  the  sales  of  so  much  and  such 
parts  of  the  mortgaged  premises,  as  were  sold 
,598*]  by  the  executors  and  legal  Representa- 
tives of  Grant,  previous  to  filing  the  bill  of  the 
complainants,  &c.,  &c. 

From  this  decree  the  defendants  below  ap- 
pealed to  this  court. 

The  reasons  for  the  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  The  mortgage  in  ques- 
tion was  made  on  the  26th  of  November,  1765. 

The  assignment  under  which  the  complain- 
ants derived  their  title  to  the  equity  of  redemp- 
tion was  made  in  1766. 
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The  bill  was  filed  in  1799,  which  is  thirty- 
three  years  after  the  date  of  the  mortgage. 

If  the  mortgagee  did  not  enter  till  three 
years  after  the  assignment,  it  would  reduce  it 
to  thirty  years ;  and  it  appears  from  the 
depositions  of  William  Fairfield  and  Thankful 

Corey,  that —  Corey  settled  on  Watkins' 

patent,  under  Grant,  in  1774  ;  and  that  Fair- 
field,  in  the  same  year,  agreed  to  purchase  of 
Grant  four  hundred  acres,  on  part  of  which  he 
was  then  settled.  It  appears,  from  the  testi- 
mony, that  both  abandoned  their  possessions 
during  the  Revolutionary  War,  that  country 
then  being  its  seat  ;  and  the  complainants  in- 
sist that  the  period  of  the  war,  as  well  from 
that  circumstance,  as  the  general  analogy  sub- 
sisting between  an  equitable  and  statute  limi- 
tation, ought  to  be  excluded. 

The  statute  of  limitations,  passed  the  26th 
of  February,  1788,  provided  that  no  part  of 
the  time,  from  the  14th  of  October,  1775,  to 
the  21st  of  March,  1783,  shall  be  considered  as 
any  part  of  the  period  during  which  the  limi- 
tations are  to  run.  If  the  time  of  settling  by 
Fairfield  and  Corey  is  to  be  considered  as  the 
period  of  taking  possession  of  the  whole  of 
the  mortgaged  premises,  which  I  shall  here- 
after consider,  the  time  intermediate  that  event 
and  filing  the  bill,  covered  by  the  limitation, 
is  not  more  than  seventeen  or  eighteen  years  ; 
and,  by  analogy  to  the  statute  of  limitations, 
which  has  been  uniformly  preserved  as  to 
subjects  of  this  nature,  is  not  sufficient  to  bar 
the  complainants  from  their  equity  of  redemp- 
tion. 

The  sale  by  the  executors  of  the  mortgagee 
of  Watkins'  patent  was  made  in  1796,  and  in 
the  condition  of  the  bond  executed  by  them  to 
the  purchasers,  on  that  occasion,  they  under- 
took to  search,  look  out  and  procure  the  title 
of  James  Grant,  their  testator — a  language  in- 
dicating doubt  and  uncertainty  as  to  the  title, 
which  could  only  have  arisen  from  the  cir- 
cumstances attending  *the  possession  [*5JM) 
of  the  mortgaged  premises,  for  they  could 
have  no  ground  for  doubt  as  to  their  right,  as 
representing  the  mortgagee.  The  only  doubt 
it  would  admit  of  was,  whether  the  interest  of 
their  testator  had,  by  length  of  time,  ripened 
into  an  indefeasible  estate  in  fee-simple,  instead 
of  a  defeasible  one  by  redemption. 

To  the  complainant's  right  of  recovery  it 
was  objected, 

1.  That  the  amended  bill,  by  which  the  heirs 
of  James  Duane  were  introduced  as  parties, 
was  not  filed,  and  could  have  no  effect  till 
1806. 

2.  That  the  deed  of  assignment  did  not  pass 
the  interest  of  the  mortgagor  in  the  mortgaged 
premises. 

3.  That  actual  seisin  attached  to  the  right, 
and  so  the  seisin  was  from  the  date  of  the 
mortgage 

4.  That  James  Duane  obtained  possession 
by  collusion,  and  so  it  was  not  available  to 
him. 

5.  That  the  tender    was    invalid,    because 
Baker  had  no  right  to  tender. 

6.  That  there  was  a  resulting  trust  in  favor 
of  Shaw's  heirs,  who  ought  to  have  been   par- 
ties. 

I  had  no  doubt  as  to  the  first  point.  The 
amended  bill  had  a  retrospective  effect,  and 
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related  to  the  time  of  filing  the  original  bill, 
and  I  know  of  no  authority  or  principle  which 
will  warrant  a  different  construction. 

The  second  point  arose  on  the  indenture  of 
assignment,  which  is  dated  the  21st  of  July, 
1776.  [Here  His  Honor  stated  the  indenture.] 

This  indenture  was  executed  by  David 
Shaw,  for  himself  and  for  J.  Alexander  &  Co. 

In  December,  1767,  John  Alexander  and 
John  Gregg  executed  a  deed-poll,  incorrectly 
reciting  the  indenture  ;  also  reciting  that  David 
Shaw  was  then  dead,  and  pretending  to  dis- 
charge certain  covenants  and  conditions  con- 
tained in  it,  but  which  could  not  affect  the  in- 
terests of  David  Shaw  in  this  estate. 

The  debts  for  which  the  composition  was 
made  were  those  of  the  firm.  The  mortgaged 
premises  were  the  estate  of  David  Shaw  sole- 
ly. The  indenture  purported  to  grant  all  the 
estate  of  the  firm  and  of  the  copartners  sepa- 
rately, and  the  mortgaged  premises  could  only 
pass,  as  included  under  the  latter  description  ; 
and  so  far  as  respected  this  property,  it  derived 
its  efficacy  from  Shaw's  grant  only.  The  acts 
OOO*]  of  the  surviving  partners  could  *not 
affect  the  disposition  Shaw  had  made  of  it,  un- 
less they  had  satisfied  all  the  debts,  and  then 
come  in  to  receive  contribution  under  the 
trust.  The  recital  that  the  indenture  was  to 
be  void,  if  aU  the  creditors  did  not  accede  to 
it,  was  a  subject  of  some  discussion  ;  but  the 
recital  is  not  correspondent  to  the  contents  of 
the  deed.  The  alternative  provided  in  it,  be- 
ing merely  that  if  all  the  creditors  should  not 
accede,  those  that  did  should  aid  the  firm  of 
Alexander,  Gregg  &  Shaw  in  procuring  the 
benefit  of  the  Act  of  insolvency. 

It  is  true  the  deed  is  defective  in  omitting 
the  names  of  the  persons  who  acceded  to  the 
composition,  but  that  was  not  essential  to  its 
operation,  for  one  consideration  expressed  in 
it,  the  satisfaction  of  the  incumbrances  on  the 
estate  conveyed  to  the  trustees,  is  a  valid  one, 
and  if  a  deed  is  given  for  two  considerations, 
and  one  fails,  there  is  no  doubt  but  the  valid 
one  will  sustain  it.  If  none  of  the  creditors 
had  acceded  to  it  on  that  ground,  and  as  it  re- 
lates to  the  present  controversy,  it  would  still 
be  operative  ;  that  they  have  acceded  can  only 
be  collected  from  the  recitals  in  the  second 
deed,  the  parties  to  which  were  not  privies  as 
to  this  property.  That  deed  was  not  adverted 
to  in  the  pleadings,  but  it  seems  it  was  pro- 
duced by  the  complainants  at  the  requisition 
of  the  defendants. 

The  primary  object  of  the  trust  was  the  dis- 
incumbering  the  property  ;  the  principal  con- 
sideration was  providing  a  fund  for  the  satis- 
faction of  the  debts  of  the  firm.  For  the  exe- 
cution of  those  trusts,  the  trustees  were  to 
respond  to  their  ceatui  que  trust;  but  both  at 
law  and  in  this  court,  they  were  competent  to 
assert  their  rights,  in  their  own  names,  with- 
out introducing  those  of  thecreditors,  as  bene- 
ficially interested  in  the  trust  fund.  It  is  one 
of  the  most  useful  properties  of  such  trustees, 
that  they  are  capable,  both  at  law  and  in  equi- 
ty, to  assert  the  rights,  and  thereby  bind  the 
interests,  of  their  ceatni  que  tmxt*,  and  it  is  the 
uniform  practice  in  chancery  to  permit  them 
to  sustain  suits  in  that  mode. 

Having  adverted  to  the  period  to  which  the 
limitation  contended  for  can  only  apply,  I 
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shall  now  consider  the  acts  of  the  mortgagee 
and  his  representatives,  as  conaected  with 
that  subject.  These  consist  of  surveys,  settle- 
ments, sales,  and  other  assertions  of  owner- 
ship. [Here  His  Honor  stated  the  proofs  in 
the  cause.] 

These  settlements,  till  within  a  very  few 
years,  appear  to  have  been  made  exclusively 
on  Watkin's  patent.  There  is  no  allegation, 
and  no  proof,  that  any  definite  terms  were 
agreed  on  by  *Grant,  the  mortgagee,  [*6O1 
those  of  Fairfield  and  Corey  excepted,  and  the 
first  is  stated  as  a  purchaser  in  1774,  of  four 
hundred  acres,  which  is  totally  inconsistent 
with  the  estate  held  as  mortgaged,  but  Earle 
also  adds,  that  Grant  informed  him  that  the 
patent  under  which  he  sold  was  derived  by 
him  from  the  crown,  for  his  services  in  the 
war  which  ended  in  1763.  There  is  no  evi- 
dence to  connect  Baker's  title  with  that  of 
Fairfield,  but  the  evidence  of  Mrs.  Corey,  that 
he  sold  to  Baker,  and  his  declaration,  testified 
to  by  Earle,  that  he  held  under  a  written  con- 
tract, of  which  no  evidence  is  given. 

From  the  whole  scope  of  the  evidence,  as 
relates  to  this  point,  it  does  not  appear  that  a 
single  lease  has  been  given,  or  a  written  con- 
tract made  by  the  mortgagee,  the  one  to  Corey 
excepted,  any  rent  received,  or  any  other  than 
general  acknowledgments  of  holding  under 
the  mortgagee  ever  made.  The  adapting  the 
surveys  to  the  different  possessions  mentioned 
by  Earle,  shows  that  there  were  no  definite 
arrangements,  and  the  singular  complexion  of 
the  condition  of  the  bond,  executed  by  the 
executors  of  the  mortgagee  to  the  purchasers 
of  Watkin's  patent,  to  search,  look  out,  and 
procure  the  title  of  their  testator,  shows  that 
the  settlements  and  the  acknowledgments  of 
the  occupants  of  the  land,  in  the  opinion  of 
the  parties,  even  after  the  death  of  the  mort- 
gagee, were  not  so  determinate  as  satisfactori- 
ly to  fix  the  relation  of  landlord  and  tenant, 
even  in  their  own  estimation. 

The  mode  of  entry  offers  another  considera- 
tion which  may  have  some  influence  on  this 
point. 

Upon  making  a  feoffment  of  two  distinct 
parcels  of  land,  in  the  same  county,  livery  of 
seisin  on  one  of  them,  by  the  feoffer  to  the 
feoffee,  in  the  name  of  both,  has  been  held  to 
be  sufficient  as  to  both.  So  an  entry  on  any 
part  of  a  tract  granted  by  the  grantee,  and  a 
consequent  possession,  might  inure  to  extend 
the  constructive  possession,  in  the  whole  extent 
of  the  grant,  according  to  the  right :  but  here 
is  not  the  least  evidence  which,  on  any  possi- 
ble legal  construction,  can  expound  the  acts 
of  settlement,  so  as  to  make  them  commensu- 
rate with  the  patents  described  in  the  mortgage. 

The  first  settlement,  that  of  Fairfield,  was 
limited  to  four  hundred  acres,  in  Watkins'  pat- 
ent. That  tract  contained  2, 000  acres.  It  was 
on  a  contract  for  a  sale  in  fee  on  the  assump- 
tion that  the  mortgagee,  at  that  early  day.  was 
tlu:  absolute  owner  ;  it  was  not  *above  [*OOJJ 
seven  or  eight  yi-ars  after  the  date  of  the 
mortgage  ;  and  there  could  not  be  the  least 
possible  pretense  that  lapse  of  time  could  have 
operated  to  discharge  tlie  equity  of  redemp- 
tion ;  the  contract  was  professedly  made  un- 
der another,  as  the  witness  who  mentions  it 
understood.  In  all  these  points,  it  is  inconsis- 
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tent  with  the  title  derived  under  the  mortgage, 
but  the  entry  and  possession,  in  consequence 
of  it,  were  incapable,  on  any  construction,  of 
being  extended,  so  as  to  comport  with  the  di- 
mensions of  the  patent.  There  is  no  account 
of  the  extent  or  terms  on  which  Corey  settled; 
nor  is  the  title  under  him  deduced  to  the  pres- 
ent possessor,  Baker  ;  but  whatever  were  the 
extent  or  terms,  it  is  a  mere  farm  out  of  the 
tract ;  and  if  so,  the  same  observations  apply 
to  his  possession,  which  I  supposed  applicable 
to  that  of  Fairfield. 

Earle  says  that  most,  if  not  all,  the  other 
possessions  were  taken  about  twenty  years  be- 
fore his  examination,  which  was  in  1804,  and 
so  not  above  fifteen  years  from  the  commence- 
ment of  the  suit. 

The  case  of  Rakestrmc  v.  Bewer,  Select  Cases 
in  Chancery,  55,  is  in  point — that  a  mortgagor 
in  possession  of  any  part  shall  redeem  the 
whole,  and  that  after  a  lapse  of  thirty-nine 
years,  there  was  an  appeal  from  the  rolls,  and 
the  decree  was  affirmed  by  Lord  King,  who 
said  part  might  be  redeemed,  as  being  in  pos- 
session, and  part  he  could  not  separate  from 
the  whole  ;  and,  therefore,  he  should  redeem 
the  whole.  (Mosely,  189.) 

It  has  been  held  that  an  entry,  after  a  grant, 
by  a  grantee,  perfected  on  the  land  described 
in  the  grant,  and  a  subsequent  possession  of  a 
part  shall  be  deemed  to  be  a  possession  of  the 
whole.  But  here  the  bounds  to  which  the  pos- 
session extended  were  limited  to  a  smaller 
space  than  that  covered  by  the  patent.  No 
legal  intendment  can  be  admitted  to  swell 
them  to  the  dimensions  of  the  patent.  The 
mortgagor  and  his  heirs  or  assigns,  therefore, 
retained  the  possession,  and  as  long  as  there 
was  no  actual  possession,  it  must  be  supposed 
to  attach  to  the  right.  The  mode  of  obtain- 
ing possession  is  affected  by  the  same  doctrine. 
It  is  to  little  purpose  to  direct  the  possession 
to  be  restored,  if  the  complainants  are  admit- 
ted to  redeem,  and  whenever  they  do  so,  this 
question  will  be  put  at  rest. 

The  tender,  I  was  inclined  to  think,  could 
not  at  present  change  the  relation  of  the  par- 
ties ;  its  aid,  in  point  of  time,  was  of  no  con- 
sequence ;  it  had  not  been  repeated  after  the 
commencement  of  the  suit,  and,  in  my  opin- 
ion, it  could  have  no  effect  on  that  point. 

There  is  a  large-  mass  of  testimony,  chiefly 
<>OS>*]  introduced  by  the  *purchasers  of  Wat- 
kins'  patent,  under  the  mortgagee.  Those  wit- 
nesses were  all  interested  ;  but  they  appeared 
to  have  been  examined  by  tacit  consent, 
and  as  the  point  to  which  this  testimony  is 
chiefly  directed,  the  authority  urfder  which 
the  sales  were  professed  to  he  made  was  not, 
in  the  mauner  I  have  considered  the  subject, 
necessary  to  be  decided,  it  was  perfectly  im- 
material ;  for  if  they  purchased  under  the 
power  contained  in  the  mortgage,  it  is  not  pre- 
tended to  have  been  pursued  ;  if,  as  the  abso- 
lute estate  of  the  mortgagee,  the  reasons  I  have 
assigned  for  supposing  it  still  defeasible  con- 
clude to  that. 

Upon  the  whole,  I  was  of  opinion  that  the 
complainants  were  entitled  to  a  redemption  in 
this  suit ;  but  that  they  must  take  their  decree 
in  the  mode  they  had  consented  to  crave  it. 

That  the  defendants  should  account  for  the 
moneys  received  and  still  due  on  the  securi- 
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ties  taken  by  them  on  the  sale  of  the  mort- 
gaged premises  ;  that  all  usual  and  reasonable 
allowances  be  made  ;  that  if  a  balance  was  re- 
ported against  them,  they  should  be  allowed 
to  assign  such  an  amount  of  the  bonds  and 
mortgages  still  unsatisfied,  taken  for  the  pur- 
chase money  of  the  lands  sold  by  them,  to  the 
complainants,  heirs  of  James  Duane,  as  would 
satisfy  such  balance  ;  or,  if  so  much  did  not 
remain  due,  to  pay  the  remainder  to  them,  re- 
taining the  amount  of  their  costs  thereout ; 
that  they  should  assign  the  mortgage  to  the 
complainants,  heirs  of  James  Duane,  so  far 
forth  as  respected  the  mortgaged  lands  which 
remain  unsold ;  and  that  the  complainants 
heirs  of  James  Duane,  should  execute  to  the 
purchasers  respectively,  releases  of  all  the 
right  they  held  in  the  mortgaged  premises  so 
sold.  And  that  the  costs  of  the  defendants 
should  be  paid  by  the  complainants  out  of  the 
fund  arising  from  the  sale  of  the  mortgaged 
premises;  and  that  all  further  directions  should 
be  reserved,  &c. 

Mr.  Henry,  for  the  appellants.  To  entitle 
a  person  to  come  into  a  court  of  equity  for  a  re- 
demption, he  must  show  himself  entitled  to 
the  legal  estate  of  the  mortgagor  (Pow.  on 
Mort.,  4th  edit.,  381,  382);  or,  at  least,  he 
must  show  some  interest  in  the  equity  of  re- 
demption, as  having  some  lien,  or  as  being  a 
creditor. 

The  representatives  of  Duane  have  made 
out  no  legal  estate  in  the  premises,  nor  are  they 
creditors. 

Neither  the  original  indenture  of  the  21st 
July,  1766,  nor  the  deed-poll  were  produced, but 
office  copies  only.  The  condition  mentioned 
*in  the  deed-poll,  as  contained  in  the  [*6O4 
indenture,  that  the  grant  or  deed  should  be 
void,  provided  any  of  the  creditors  refused  to 
execute  a  release,  &c.,  was  not  in  the  deed 
produced.  There  is  no  schedule  annexed  to 
the  deed  of  Alexander,  Gregg  &  Shaw.  There 
are  no  second  parties.  It  was  not  signed  or 
executed  by  the  trustees.  It  required  to  be 
interchangeably  executed,  and  an  acceptance 
of  it  was  necessay.  It  is  an  inchoate,  ambu- 
latory deed,  and  has  lain  too  long  to  entitle  it 
to  be  produced  in  its  mutilated  state.  A  mu- 
tilated deed  ought  to  be  specially  set  forth, 
and  it  must  be  shown  how  it  came  to  be  muti- 
lated. The  respondents  must  prove  their  title 
as  laid  in  their  bill.  But  the  deed  produced 
shows  no  consent  of  creditors ;  there  is  no 
schedule  as  stated.  It  is  not  shown  that  the 
trust  has  been  executed,  or  at  all  acted  upon  ; 
and,  .after  such  a  lapse  of  years,  the  party 
ought  to  be  held  to  strict  proof. 

Again,  the  equity  of  redemption  was  barred 
by  the  lapse  of  time.  There  was  no  payment, 
or  tender  of  payment,  either  of  principal  or 
interest,  on  the  mortgage,  from  its  date,  in 
1765,  to  the  time  of  filing  the  bill  in  1799,  a 
period  of  nearly  thirty-four  years.  The  pre- 
tended tender  by  Baker  was  in  1796,  thirty-one 
years  after  the  execution  of  the  mortgage  ; 
but  that  tender  was  void,  being  made  without 
competent  authority. 

There  is  not  sufficient  legal  excuse  shown  by 
the  respondents  why  Mr.  Duane  did  not  re- 
deem in  his  lifetime,  or  in  due  season.  He 
was  bound  to  seek  the  creditor  for  that  pur- 
pose. The  allegation  that  he  was  ignorant  of 
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the  place  of  Grant's  residence  is  not  admissi- 
ble. And,  if  true,  that  ignorance  did  not  ex- 
ist in  1791. 

The  English  rule  that  to  create  a  limitation 
in  equity,  there  must  be  a  pedis  possessio  of  the 
premises,  within  twenty  years,  does  not  apply 
here.  In  England,  the  possession  is  always  in 
the  mortgagor  or  mortgagee.  There  are  no 
vacant  lands  in  that  country  ;  all  are  occupied 
and  cultivated.  The  adoption  of  the  common 
law  in  this  State  must  be  considered  to  have 
been  made  no  further  than  as  it  was  applicable 
to  the  existing  circumstances  of  this  country, 
at  the  formation  of  the  Constitution.  There 
were  large  tracts  of  wild  lands  wholly  unset- 
tled ;  and  with  regard  to  such  lands,  the  rule 
is  that  the  seisin  follows  or  accompanies  the 
legal  estate.  (8  Johns.  Rep.,  269.)  Immediately 
on  the  execution  of  the  mortgage,  Grant  must 
be  deemed  to  have  been  in  possession  of  the 
mortgaged  premises,  for  Shaw  had  no  other 
than  a  legal  possession  ;  and  neither  he  nor 
Duane  ever  took  actual  possession,  or  exer- 
6O5*]  ercised  any  act  of  ownership,  *for 
above  thirty  years.  Grant,  on  the  contrary, 
followed  up  his  right  by  settling  and  improv- 
ing the  lands.  The  appellants  show  an  actual 
pedis  possessio  of  a  part  of  the  premises,  with 
a  claim  of  title  to  the  whole.  (ICaines'  Rep., 
358.)  The  whole  course  of  the  appellants'  con- 
duct shows  that  they  considered  themselves  as 
the  absolute  owners  of  the  property,  free  from 
any  equitable  claim  of  the  former  owner. 

The  possession  obtained  by  Duane,  by  an 
attornment  of  the  tenants,  after  the  death  of 
Grant,  must  be  deemed  fraudulent ;  and  it  is  a 
settled  rule  that  if  possession  be  obtained 
against  a  mortgagee  by  fraud,  pending  a  suit, 
it  must  be  restored,  before  there  can  be  any  re- 
demption. (Pow.  on  Mort. ,  391  ;  Lant  v. 
Crisp,  Vin.  Abr.  Mort.,  T,  467;  2  Eq.  Cas. 
Abr.,  599,  pi.  20.) 

By  analogy,  an  equity  of  redemption  is 
barred  where  an  action  of  ejectment  would  be 
barred.  (3  P.  Wms.,  287,  note.) 

Again,  a  mortgagor  cannot  redeem  where 
the  mortgagee  cannot  compel  the  payment  of 
the  debt ;  the  remedy  is  reciprocal.  (1  Pow. 
on  Mort.,  386.) 

The  trust  is  this  case  did  not  go  to  tide  exec- 
utors of  Mr.  Duane,  but  to  his  heirs ;  and 
they  did  not  file  the  bill,  and  were  only  made 
parties  in  1806,  after  publication  was  passed, 
and  the  cause  set  down  for  a  hearing. 

Again,  here  a  descent  has  been  cast,  and  that 
is  sufficient  to  bar  the  redemption.  In  Chap- 
ham  v.  Bowyer,  1  Rep.  Ch.,  207,  110;  see,  also, 
Saunden  v.  Hard,  A,  184;  lb.,  127,  it  was 
decided  that,  after  a  mortgage  had  been  for- 
feited twenty  years,  and  the  estate  descended 
to  heirs,  there  could  be  no  redemption.  In 
Mam  v.  Cole,  2  Vent.,  340;  3  Atk.,  225; 
1  Ch.  Cas..  102,  a  redemption  of  a  mort- 
gage of  thirty-three  years'  standing  was  re- 
fused. 

Me*»r*.  Van  Vechten  and  Riggx,  contra.  It  is 
a  settled  rule  that  not  only  the  mortgagor,  but 
any  person  claiming  an  interest  under  him, 
may  redeem  (1  Pow.  on  Mort.,  843,  844,  345, 
349;  1  Ch.  Cas.,  59;  lVern.,193;  Nelson,  101; 
1  Eq.  Cas.  Abr.,  215;  2  Rep.  Ch..  62;  1  Ch. 
Cas.,  71;  Doug.,  22;  2  Atk.,  44;  Bunbury, 
346  ;  Com.  Barnards'  Ch.  Rep.,  30,  32),  as  an 
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assignee  of  a  bankrupt,  an  heir,  a  tenant,  a 
devisee  or  judgment  creditor. 

The  answer  admits  the  heirs  of  Duane  to  be 
the  surviving  trustees.  The  legal  estate  is  vest- 
ed in  the  trustees.  The  Bakers  and  Parker  are 
lessees  of  Duane,  with  covenants  that  the 
lessee  should  pay  off  the  mortgage,  and  the 
amount  be  deducted  from  the  purchase  money, 
in  case  they  elected  to  become  purchasers  be- 
fore the  expiration  of  the  lease.  They,  there- 
fore, had  a  right  to  redeem. 

As  to  the  objection  that  the  schedule  was  not 
annexed  to  the  indenture  produced,  it  may  be 
said  that  it  was  not  necessary  that  the  creditors 
should  be  parties,  provided  the  trustees  ac- 
cepted the  *deed,  under  the  condition  [*6O6 
that  it  was  for  the  benefit  of  the  creditors.  It 
is  sufficient  that  the  mortgagor  has  parted  with 
all  his  interest  and  equity  of  redemption.  It 
cannot  be  pretended  that  there  are  no  creditors. 
Alexander  and  Gregg  had  no  interest  in  the 
premises.  Shaw  was  the  person  who  had  the 
equity  of  redemption,  and  it  is  not  denied  that 
he  executed  the  indenture.  The  deed-poll  was 
produced  by  the  appellants, not  the  respondents. 
It  is  enough  if  we  show  a  right  to  redeem,  as 
the  legal  representatives  of  a  surviving  trustee, 
named  in  a  deed,  duly  executed  by  a  person 
competent  to  convey. 

Courts  of  equity  favor  the  right  of  redemp- 
tion. All  that  the  mortgagee  is  entitled  to  is 
his  debt,  with  interest.  Mortgages  are  not 
within  the  statute  of  limitations  ;  and  there  is 
no  period  fixed,  as  an  absolute  bar  to  the  equity 
of  redemption  ;  for  equity  has  considered  that 
the  mortgagee  is  not  injured,  if  he  gets  his 
principal,  interest  and  costs  ;  but  the  mort- 
gagor may  suffer,  if  he  is  compelled  to  part 
with  his  estate  at  an  undervalue.  (1  Pow.  on 
Mort.,  408.)  Interest  is  always  considered  as 
an  equivalent  for  the  use  of  money.  It  is  the 
compensation  agreed  on  by  the  parties,  for  the 
delay  of  payment.  (2  Johns.  Rep.,  614.)  It 
is  true  there  are  cases  in  which,  on  account  of 
the  difficulty  of  making  up  an  account,  after  a 
long  period,  it  will  be  presumed,  prima  facie, 
that  the  mortgagor  has  abandoned  his  equity 
of  redemption  ;  and  twenty  years  after  forfeit- 
ure and  possession  taken  by  the  mortgagee, 
without  any  payment  of  the  interest,  has  been 
fixed  upon,  as  the  time  which  affords  that  pre- 
sumption. But  the  settlement  of  an  account 
between  the  mortgagor  and  mortgagee,  within 
twenty  years,  will  preserve  the  equity  of  re- 
demption ;  or  if  there  is  an  agreement  that  the 
mortgagee  shall  hold  the  premises  until  he  is 
satisfiea  out  of  the  rents,  time  is  no  bar  to  the 
equity  of  redemption,  not  even  sixty  years, 
unless  it  appears  that  the  mortgagee  had  been 
satisfied  by  the  |ents  and  profits,  twenty  years 
before,  and  the  mortgagee  had  since  that  time 
continued  in  possession.  But  any  acknowledg- 
ment of  the  mortgagee,  as  receiving  interest,  or 
keeping  or  settling  an  account  of  the  mortgagee, 
will  preserve  the  equity  of  redemption.  (Pow. 
on  Mort.,  422;  Cas.  'in  Ch.,  9;  2  Ves.,  Jr., 
22  ;  Mosely,  189.)  So  a  suit  on  a  bond,  after 
a  decree  of  foreclosure,  at  any  period,  opens 
the  equity  of  redemption. 

AH  it  respects  the  equity  of  redemption,  the 
mortgagor  is  always  considered  as  the  owner 
of  the  land.  (1  Atk.,  603;  2  Verli.,  401;  Doug., 
610;  1  Caines1  Cas.  in  Error,  565.)  Where  the 
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mortgagor  continues  in  possession,  no  length 
of  time  will  bar  the  equity  of  redemption;  and 
if  he  is  in  possession  of  any  part,  he  may  re- 
deem the  whole.  (Rakestraw  v.  Brewster, 
Select  Cases  in  Chan.,  55;  Cruise's  Dig.  Mort. 
tit.  15,  ch.  3,  sec.,  66.  67.)  As  to  the  posses- 
OO7*]  sion  of  the  mortgagee,  in  *order  that  it 
should  be  sufficient  to  bar  the  equity  of  re- 
demption, it  must  be  an  actuaj  possession,  or  an 
actual  reception  of  the  rents  and  profits,  such 
as  would  amount  to  a  disseisin ;  and  the  time  of 
the  bar  can  only  commence  from  the  period  of 
taking  such  actual  possession.  Here  is  no 
proof  of  any  possession  until  1777.  Corev  is 
said  to  have  gone  into  possession  in  1774,  but 
there  is  no  evidence  that  he  acknowledged  a 
title  in  the  mortgagee.  There  was  no  rent 
paid,  nor  any  writing,  conveyance  or  agree- 
ment, which  could  fix  the  relation  of  landlord 
and  tenant.  The  survey  in  1791  was  the  first 
act  of  ownership  on  the  part  of  the  mortgagee. 
A  possession  of  a  part  does  not  inure  to  the 
whole,  where  there  is  an  adverse  possession,  or 
where  the  objects  are  entirely  distinct  and  sep- 
arate. 

The  letter  from  Duane  to  Grant,  in  1791, 
shows  that  the  former  considered  the  equity  of 
redemption  as  existing,  and  the  latter  does  not 
deny  it.  If  the  period  of  the  war  is  deducted, 
the  period  during  which  the  mortgagee  or  the 
appellants  prove  themselves  in  possession,  is 
not  more  than  eighteen  years.  If,  therefore, 
the  analogy  between  legal  and  equitable  bars 
is  to  be  received,  there  is  not  a  sufficient  lapse 
of  time  to  bar  in  this  case.  Equity  adopts  the 
bar  of  twenty  years,  if  justice  is  thereby  pro- 
moted, otherwise  not.  It  is  not  an  absolute 
and  controlling  bar,  as  at  law.  The  bar  must 
be  pleaded,  or  the  facts  amounting  to  a  bar, 
alleged  in  the  answer.  Again,  the  bar  com- 
mences from  the  time  of  forfeiture,  or  when 
the  money  is  due.  (1  Ch.  Rep.,  206;  Nelson, 
34.)  There  is  nothing  in  the  pleadings,  or  evi- 
aence,  that  shows  when  the  money  was  due. 

The  heirs  of  Duane  were  not  parties  to  the 
bill  originally  filed;  and  it  was  allowed  to  be 
amended.  This  amendment  has  relation  to  the 
time  of  filing  the  original  bill,  and  is  part  of 
the  same  record.  The  Court  of  Chancery  will 
order  a  cause  to  stand  over,  in  any  stage  of  it, 
in  order  that  proper  parties  may  be  added,  so 
that  an  end  may  be  put  to  litigation,  by  a  final 
decree.  (Hind's  Cb-.  Prac..  21,  22;  Mitf.,  39, 
174,  259,  260;  Coop.  Eq.  PI.,  332;  2  Atk.,  15; 
3  Atk.,  570;  2  P.  Wms.,  300;  2  Ch.  Cas.,  197.) 
In  Hickcock  v.  Scribner,  3  Johns.  Cas.,  311,  this 
court  directed  the  bill  to  be  dismissed,  or 
amended  in  the  court  below,  by  adding  the 
proper  parties,  and  the  evidence  taken  in  the 
cause  to  stand,  saving  all  just,exceptions. 

But  without  the  amendment  they  were  proper 
parties  to  redeem.  Duane  was  one  of  the 
heirs,  and  Parker  and  the  Bakers  were  bar- 
gainees as  to  the  lands  lying  in  Menzies' 
patent. 

The  indenture  was  for  the  benefit  of  Shaw, 
who  might  dispense  with  the  execution  of  it 
by  a  party  deemed  unnecessary.  A  stranger 
cannot  object  to  the  execution.  (5  Johns.  Rep., 
6O8*]  47.)  Shaw  mortgaged  *the  property 
in  1765,  and  in  1766  conveyed  it  to  trustees  for 
the  benefit  of  creditors. 

It  is  not  necessary  that  the  creditors,  or  cestui 


que  trust,  should  be  made  parties.  Harrison, 
in  his  Chancery  Practice,  says  that  the  cestui 
que  trust  is  ordinarily  brought  in  as  a  party, 
but  there  does  not  seem  to  be  any  rule  on  the 
subject.  When  the  suit  is  for  the  distribution 
of  the  trust  fund,  then  the  cestui  que  trust 
ought  to  be  before  the  court;  but  this  is  not 
necessary  when  the  suit  is  brought  to  collect 
or  to  get  possession  of  the  fund.  (21  Vin.  Abr. 
Mort.,  12;  Toth.,  Maxims,  187.)  The  respond- 
ents are  trustees  for  the  representatives  of 
Shaw,  in  the  result,  after  the  creditors  are  sat- 
isfied. Where  the  the  assignees  of  a  bankrupt 
sue  for  the  collection  of  the  property,  it  is  not 
necessary  to  make  creditors  parties.  The  ap- 
pellants should  either  have  demurred  to  the 
bill,  for  want  of  parties,  or  made  the  objection 
at  the  hearing.  It  is  now  too  late  to  object  that 
the  creditors  are  not  parties.  And  had  the  ob- 
jection then  been  made,  the  Chancellor  would 
not  have  dismissed  the  bill,  but  have  ordered 
the  cause  to  stand  over,  in  order  that  the  neces- 
sary parties  should  be  added.  (2  Br.  P.  C.,  174; 
3Atk.,  110,111.)  In  an  ejectment  at  law,  a  new 
demise  may  be  added  to  save  the  statute  of 
limitations,  and  to  promote  the  ends  of  justice, 
and  such  amendment  is  considered  as  part  of 
the  original  declaration. 

The  appellants  in  this  case  cannot  object  to 
the  leasing  of  the  land  by  Duane.  A  power 
to  sell  includes  a  power  to  mortgage,  and  a 
fortiori,  a  power  to  lease.  The  answer  of  the 
appellants  does  not  allege  any  attornment 
fraudulently  obtained;  it,  therefore,  could  not, 
on  the  principle  laid  down  in  the  case  of  James 
v.  31'Kernon,  be  objected  by  them. 

Mr.  T.  A.  Emmet,  in  reply.  The  objection 
of  want  of  parties  may  always  be  made  at  the 
hearing  of  a  cause.  Harrison,  in  his  Chancery 
Practice,  Hargr.  Ch.  Prac.,  517,  says,  "A 
trustee  may  in  some  cases  sue  in  his  own  name, 
but  ordinarily  a  cestui  que  trust  must  be  made  a 
party."  In  another  place  (Ib.,  81,  82)  he  lays 
down  the  rule  that  a  "cestui  que  trust  must  in 
all  cases  be  a  party  ;  but  the  trustee  need  not, 
especially  if  the  cestui  que  trust  undertakes  for 
him."  (Finch's  Pr.  in  Ch.,  275;  Bunb.,  53.) 
It  is  not  stated  in  the  bill  that  there  were  any 
heirs  of  the  mortgagor;  and  the  creditors  have 
either  been  paid  in  money,  or  must  be  pre- 
sumed to  be  paid  from  lapse  of  time.  Shaw 
died,  and  by  the  Revolution  his  heirs  became 
aliens.  A  mere  trustee,  who  has  no  legal  or 
beneficial  interest  in  the  estate,  now  claims  it. 
The  land  was  *mortgaged  for  its  value[*6O9 
and  Shaw  was  an  insolvent  debtor.  Is  it 
equity  to  take  this  land  from  the  mortgagee; 
and  give  it  to  one  who  has  paid  nothing,  nor 
advanced  anything  to  redeem  it  ?  Duane  is, 
at  best,  but  a  mere  trustee.  And  is  not  the 
mortgagee  also  a  trustee  for  the  mortgagor  ? 
A  mortgagee  in  possession  will  bold  against  an 
escheat.  If  the  property  was  escheated  Duane 
has  no  equity,  for  there  must  be  parties  behind 
the  trustee  to  raise  the  equity. 

Again,  the  respondents  claim  under  a  trust 
deed  which  is  of  no  effect.  That  deed  is  the 
only  title  they  set  up  to  the  right  of  redemp- 
tion. The  consideration  of  that  deed  was  the 
covenant  on  the  part  of  the  creditors  to  release 
the  debts.  As  to  Shaw,  therefore,  the  deed  is 
without  consideration.  The  mere  nominal 
consideration  of  ten  shillings  will  not  not  be 
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regarded  in  equity.  The  deed  is  not  executed 
by  the  creditors  or  trustees.  It  was  an  in- 
choate transaction.  It  never  was  completed. 
The  deed-poll  speaks  throughout  of  indentures 
of  composition.  There  is  not  a  single  clause 
recited  in  that  deed  consistent  with  the  deed 
of  trust  produced.  Can  it  be  presumed  that 
Duane,  the  trustee,  was  so  incompetent  as 
to  mistake  in  the  recital  of  every  covenant  the 
deed  was  said  to  contain  ? 

If  Duane  had  no  right  under  the  deed  of 
1766,  then  the  Bakers  and  Parker  cannot  be 
tenants.  Though  no  fraud  is  charged,  yet 
they  could  not  attorn  to  Duane  without  fraud. 
They  cannot  ground  a  right  to  redeem  on  an 
act  which  betrayed  the  interest  of  Shaw. 

The  words  of  the  trust,  in  this  case,  were 
restrictive  ;  and  giving  a  lease,  after  so  long  a 
time  had  elapsed,  was  inconsistent  with  the 
trust.  It  was  not  a  conditional  sale  like  a  mort- 

fige.  Duane  could  not  force  the  Bakers  and 
arker  to  purchase,  if  they  refused  ;  and  it  is 
no  bargain  unless  both  parties  are  bound. 

The  parties  to  the  bill  in  1799  had  no  in- 
terest when  the  representatives  of  Duane,  in 
1806,  were  made  parties,  for  their  rights  were 
then  barred. 

Where  no  time  of  forfeiture  is  mentioned,  it 
is  immediate  ;  but  if  the  time  cannot  be  ascer- 
tained, it  must  be  a  reasonable  time,  as  a  year, 
or  six  months  from  the  execution  of  the  deed. 

It  is  an  objection  to  allowing  a  redemption 
where  the  party  seeking  it  has  paid  little  or 
nothing  for  the  right.  (Fleetwoodv.  Templeman, 
Barn.  Ch.,  187.)' 

InLaughtonv.  Tracy,  2  Ch.  Rep.,  30,  the 
objection  was  that  the  deed  of  trust  was  void, 
as  there  no  creditor  was  made  a  party,  nor 
O1O*]  any  schedule  of  *debts  annexed  ;  but 
this  was  considered  as  only  evidence  of  fraud, 
and  did  not  render  the  deed  void,  it  appearing 
to  have  been  executed  bona  fide. 

The  mutilated  deed  produced  in  this  case, 
with  the  schedule  of  creditors  torn  off,  is  evi- 
dence that  it  has  been  abandoned  or  canceled. 
If  so,  the  respondents  can  derive  no  title  from 
it  to  redeem. 

Again,  Grant  took  this  mortgage  from  an 
insolvent  debtor,  as  the  only  practicable  secu- 
rity. It  was  a  mortgage  of  wild  land,  of  little 
value  at  the  time  ;  and  he  could  only  look  to 
the  increase  of  its  value  by  lapse  of  time, 
and  by  improvement,  for  the  re-imbursernent 
of  his  principal  and  interest.  Grant,  as  the 
mortgagee,  had  the  legal  possession  and  had  a 
right  also  to  take  actual  possession  of  the  prem- 
gtfjes.  It  is,  therefore,  under  these  circum- 
«inces,  a  fair  and  equitable  presumption  that 
ne  did  so  perfect  his  title  bona  fide,  in  satisfac- 
tion. The  mortgagor,  an  insolvent  debtor, 
•died  ;  what  other  remedy  was  there  but  the 
land  ?  The  trustees  made  no  attempt  to  ap- 
propriate these  lands  for  thirty  years  after  the 
death  of  Shaw.  Is  it  not,  then,  a  fair  presump- 
tion that  they  left  Grant  to  take  the  land  for 
his  debt,  as  there  were  no  other  funds  out  of 
which  he  could  be  paid  ? 

The  land  was  called  Grant's  land.  It  may 
have  been  morally  wrong  in  him  to  have  rep- 
resented it  as  absolutely  his  own,  but  this 
shows  that  he  claimed  title  to  the  land. 

The  law  of  mortgages  in  England  has  grown 
up  since  all  the  lands  in  that  country  have  been 
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in  actual  occupation  and  under  cultivation. 
Possession  there  commences  from  the  forfeit- 
ure. (2  Cruise's  Dig.,  152  ;  1  Fonb.  Eq.,  332, 
bk.  1,  ch.  4,  sec.  27,  note  3;  Wils.,  34 ;  1  Rep. 
in  Chan.,  127.)  In  this  country  an  actual  pedis 
possessio  of  the  whole  ought  not  to  be  required 
on  principles  of  policy  and  justice.  A  mort- 
gagee having  the  legal  possession  when  there  is 
no  adverse  possession  against  him,  when  no  in- 
terest or  principal  is  paid,  ought  to  be  deemed 
as  in  the  actual  possession.  A  contrary 
doctrine  would  lead  to  this,  that  no  lapse 
of  time  could  bar  an  equity  of  redemption  in 
wild  lands  ;  but  the  mortgagee  must  occupy 
and  cultivate  them,  if  he  means  to  acquire  such 
a  possession  as  may  bar  the  right  of  the  mort- 
gagor to  redeem.  Comstcck  settled  on  the 
land,  under  Grant's  right,  and  a  possession  of 
a  part  is  sufficient  in  ejectment.  (1  Caines' 
R«p.,  358.) 

[SPENCER,  J.  The  principle  was  settled  in 
this  court,  in  a  case  respecting  Livingston's 
Manor,  that  an  actual  possession  of  *ten-[*6 1 1 
ants  in  different  parts  would  draw  to  it  the  pos- 
session of  the  wild  and  unsettled  part  of  the 
same  patent.1] 

In  Holes  v.  Holes,  1  Ch.  Rep.,  105,  a  sleep- 
ing mortgage  of  forty  years  was  presumed  to 
be  paid.  Where  there  is  no  other  remedy  for 
the  debt  but  the  land,  there  can  be  no  redemp- 
tion 

The  acknowledgment  by  a  mortgagee,  to 
save  the  right  of  redemption,  must  be  delib- 
erate and  explicit.  A  casual  conversation  be- 
tween two  persons  is  not  sufficient. 

Eight  witnesses  testify  that  the  appellants 
sold  the  land  as  their  own,  though  the  title  was 
at  first  by  mortgage.  The  executors  sold  by 
virtue  of  the  power  in  the  will  of  Grant. 
Whether  they  had  a  legal  power  or  not,  is  im- 
material. It  shows  that  they  did  not  sell  under 
the  mortgage. 

The  letter  of  Duane,  unanswered  and  unno- 
ticed, is  evidence  of  nothing.  The  fraud  as  to 
attornment  to  him,  was  matter  of  law,  arising 
from  the  facts  set  forth  in  the  pleadings  ;  it 
was  not  necessary  to  put  it  in  issue. 

The  heirs  of  Duane  did  not  come  in  until 
1806,  and  they  ought  not,  by  a  notion  of  refer- 
ence back  to  the  commencement  of  the  suit,  to 
stand  on  better  ground  than  they  otherwise 
would  have  done.  James  C.  Duane  took  no 
step,  as  heir,  until  1806.  Suppose  after  the 
heirs  were  admitted  as  complainants,  the  ex- 
ecutors of  Duane  had  been  struck  out  as  use- 
less parties,  could  they  be  considered  as  hav- 
ing filed  their  bill  in  1799  ? 

THOMPSON,  J.  Whoever  comes  intoa  court 
of  justice  to  seek  redress  must  show  in  him- 
self some  interest  in  the  subject  matter  of  the 
claim  set  up,  or  it  must  appear  that  his  name 
is  used  proformo  for  the  benefit  of  the  party 
really  in  interest.  In  the  present  case,  the  bill 
filed  in  the  Court  of  Chancery  had  for  its  ob- 
ject the  redemption  of  a  mortgage  given  by 
David  Shaw  to  James  Grant,  hearing  date  the 
25th  of  November,  1765.  If  the  respondents 
have  shown  no  interest  in  themselves,  or  a 
right  to  redeem  the  mortgage  on  their  own  ac- 

1— See  Jackson,  ex  <lem.  Livingston  v.  Schutt, 
cited  hy  Kent.  Ch.  J.,  in  Jackson  v  Lunn,  3  Johns. 
CH..  118. 
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count,  or  on  account  of  others,  with  whom 
some  connection  is  shown,  and  whose  interest 
they  have  a  right  to  represent,  their  claim  can- 
not be  supported,  notwithstanding  some  other 
person  might  have  a  right  to  enforce  the  same 
61J2*J  *claim.  It  cannot  be  allowed  to  them 
to  speculate  on  the  claims  of  others,  and 
redeem  at  their  peril,  and  then  litigate  with 
those  who  may  have  the  right. 

No  person  can  come  into  a  court  of  equity 
for  a  redemption  of  a  mortgage,  but.  he  who 
is  entitled  to  the  legal  estate  of  the  mortgagor, 
or  claims  a  subsisting  interest  under  him.  (1 
Pow.  on  Mort.,  343,  381,  382  ;  1  Vern.,  182.) 
The  respondents  claim  the  right  to  redeem  in 
consequence  of  a  deed  given  by  David  Shaw 
(the  mortgagor),  together  with  John  Alexan- 
der and  John  Gregg,  to  James  Duane  and  two 
others,  of  whom  Duane  was  the  survivor,  bear- 
ing date  the  21st  of  July,  1766.  This  deed  is 
the  title  on  which  they  rest  ;  and  that  title 
is  denied  by  the  appellants,  in  their  answer  in 
the  Court  of  Chancery.  And  it  is  competent 
for  them  here  to  contest  its  legal  effect  and  op- 
eration, or  show  that  it  is  null  and  void. 

The  objection  to  the  respondents'  right  to 
redeem  does  not  strictly  fall  within  that  class 
which  relates  to  a  defect  of  parties,  but  strikes 
at  the  merits  of  their  claim,  by  totally  denying 
any  interest  whatever  in  them.  But  if  the  ob- 
jection be  considered  as  resting  on  the  want  of 
parties,  it  having  been  made  in  the  court  be- 
low, it  may  be  insisted  on  here.  This  is  a  deed 
in  trust  for  the  benefit  of  creditors,  and  it  will 
be  perceived  from  the.  date  of  it  that  the  claim 
now  set  up  is  a  very  stale  one,  so  that  all  reas- 
onable presumptions  may  and  ought  to  be  in- 
dulged against  it.  After  the  lapse  of  thirty  or 
forty  years  such  a  claim  ought  to  be  viewed 
with  a  jealous  eye,  unless  accompanied  with  a 
satisfactory  excuse  for  the  delay  to  assert  it. 
The  deed  given  to  the  trustees  was  for  the 
purpose  only  of  paying  the  debts  of  the  grant- 
ors, and  it  is  no  more  than  reasonable  to  pre- 
sume that  that  purpose  has  been  accomplished. 
These  debts  must  have  been  long  since  barred 
by  the  statute  of  limitations  and  the  legal  pre- 
sumption of  payment.  The  trust  has,  there- 
fore, been  executed.  It  ought  to  be  observed 
that  the  mortgaged  premises  were  the  sole  and 
exclusive  prope.rty  of  Shaw,  and  not  the  prop- 
erty of  the  grantors  jointly.  Nor  is  there  in 
the  deed  of  trust  any  specification  of  those 
lands,  although  there  is  of  other  real  property. 
They  are  comprised  in  the  general  descriptive 
clause  in  the  deed.  And  the  presumption  is 
strong  and  almost  irresistible  that  the  object 
of  the  trust  was  answered  out  of  other  prop- 
erty included  in  the  trust  deed  ;  especially,  as 
it  did  not  extend  to  the  payment  of  debts 
secured  by  mortgage.  And  the  trustees  prob- 
ably chose  rather  to  resort  to  property  unin- 
cumbered  than  to  discharge  the  incumbrance 
on  this  land,  which  was,  most  likely,  at  that 
613*]  *day,  nearly  its  full  value.  It  was  not 
the  intention  of  the  grantors,  by  this  deed  of 
trust,  that  the  trustees  should  take  more  prop- 
erty than  enough  to  satisfy  the  debt.  And 
such  is  the  legal  effect  and  operation  of  the 
deed.  For  it  expressly  provides  that  if  the 
debts  could  be  satisfied  by  sale  of  a  part  only 
of  the  premises  thereby  granted,  the  trustees 
should  reconvey  the  residue.  A  claim  of  a 
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right  to  execute  this  trust,  without  showing 
that  there  are  yet  debts  unpaid,  is  against  the 
spirit  and  intention  of  this  covenant.  If  all  the 
debts  were  paid,  the  trustees  were  bound  to  re- 
convey;  and  equity,  in  such  cases,  will  presume- 
that  done  which  ought  to  have  been  done.  It 
appears  to  me,  therefore,  that  the  respondents 
have  failed  to  show  a  subsisting  interest  under 
the  mortgagor  by  not  showing  the  existence  of 
any  debts  yet  to  be  satisfied  out  of  the  trust 
estate.  If  the  trust  has  been  executed  without 
having  recourse  to  the  lands  in  question,  they 
fall  under  the  residuary  part,  which,  as  it  ap- 
pears from  the  deed  itself,  cannot  belong  to 
the  trustees  or  their  heirs.  And  the  lapse  of 
time  is,  of  itself,  amply  sufficient  to  war- 
rant the  presymption  of  an  execution  of  the 
the  trust. 

I  have  thus  far  considered  the  respondents' 
claim  on  the  supposition  that  the  deed  in  trust 
now  set  up  was  the  deed  under  which  the 
composition  and  settlement  of  the  debts  of 
Alexander.  Gregg  &  Shaw  were  made.  There 
is,  however,  strong  ground  for  the  pre- 
sumption that  the  arrangement  contemplated 
between  the  parties,  of  which  the  deed  only 
forms  a  part,  was  either  never  consum- 
mated or  was  abandoned  or  superseded  by  an- 
other arrangement.  The  deed  itself  is  not  pro- 
duced. Although  it  purports  to  contain  cove- 
nants on  the  part  of  the  trustees  and  creditors,, 
it  does  not  appear  to  have  been  executed  by 
either  of  them.  Reference  is  made  to  a  schedule 
purporting  to  be  annexed  to  the  deed,  and  to> 
form  a  part  of  it,  but  which  does  not  now  ac- 
company it.  All  this  tends  very  strongly  to  show 
that  the  signing  of  this  deed  by  Alexander, 
Gregg  &  Shaw  (which  was  on  their  part  im- 
perfect, as  Shaw  could  not  execute  it  for  Alex- 
ander), was  only  an  inchoate  transaction,  and 
never  consummated.  This  presumption  is  ren- 
dered almost  certain  by  the  recitals  in  the  deed 
of  Alexander  and  Gregg  of  December,  1767.  No 
objection  can  be  made  to  these  recitals  by 
reason  of  this  being  a  deed-poll.  It  is  a  deed 
to  Duane  and  the  other  trustees,  and  for  their 
benefit.  And  the  inference  is  irresistible  that 
it  was  accepted  by  them,  and  if  so,  they  are 
bound  by  the  recitals.  The  express  object  of 
this  deed  appears  to  have  been  to  release  aud 
discharge  the  trustees  *from  some  of  [*614 
the  covenants  contained  in  a  deed  of  composi- 
tion before  executed  by  Alexander,  Gregg  & 
Shaw,  of  the  first  part,  their  creditors,  whose- 
names  were  specified  in  a  schedule  thereto  an- 
nexed, of  the  second  part,  and  the  trustees  of 
the  third  part.  It  expressly  recites  that  the^ 
greater  part  of  the  creditors  had  duly  becomm 
parties  to,  and  executed  the  deed  of  compost 
tion.  The  deed  produced  is  not  so  executed. 
The  covenants  recited  are  very  different  from 
those  contained  in  the  deed  produced,  not- 
withstanding the  recitals  purport  to  be  in  hcec- 
verba.  By  the  recital  the  deed  of  composition 
was  to  be  void  and  of  no  effect,  if  any  of  the 
creditors  should  refuse  to  release  and  dis- 
charge their  debts.  And  on  such  refusal  the 
trustees  covenanted  to  reconvey.  In  the  deed 
before  us  no  such  condition  or  covenant  is  to- 
be  found.  The  recited  deed  purports  to  con- 
tain a  covenant  on  the  part  of  the  trustees  to- 
pay  Gregg  £2,500,  if  the  creditors  should  re- 
fuse to  release  their  debts  ;  no  such  provision- 
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is  contained  in  the  deed  produced.  Other 
variances  might  be  pointed  out.  but  enough 
has  been  shown  to  justify  the  conclusion 
that  the  deed  referred  to  by  these  recitals  is 
not  the  one  produced,  and  on  which  the  re- 
spondents rest  their  title  ;  and  if  this  deed  be 
put  out  of  view,  there  is  nothing  to  show  that 
the  mortgaged  premises  were  ever  conveyed  to 
the  trustees.  For,  admitting  there  was  an- 
other deed  of  composition  to  which  the  recitals 
refer,  there  is  no  evidence  that  it  included  the 
lands  in  question. 

This  view  of  the  case  renders  it  unnecessary 
for  me  to  examine  whether  the  equity  of  re- 
demption is  not  barred  by  the  lapse  of  time, 
and  the  possession  held  by  the  mortgagee  and 
his  representatives.  The  case  presented  is  cer- 
tainly a  very  strong  one  on  this  point.  It  will 
be  time  enough,  however,  to  decide  it  when 
the  heirs  of  Shaw,  who  alone,  from  anything 
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that  appears,  are  entitled  to  redeem,  shall 
think  fit  to  ask  a  redemption.  At  present,  it 
is  only  necessary  to  decide  on  the  rights  of  the 
respondents,  and,  as  I  am  satisfied  they  do  not 
show  themselves  entitled  to  redeem,  I  think 
the  decree  of  the  Court  of  Chancery  ought  to 
be  reversed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be  reversed  ;  that  the  respondent's  bill  be 
dismissed  ;  that  the  respondents  pay  to 
the  appellants  their  costs  in  the  Court  of 
Chancery,  to  be  taxed,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  reversal. 

Cited  in-8  Cow.,  578 ;  2  Paige,  362 ;  10  N.  Y.,  360 ; 
44  Super.,  123 ;  1  Sum.,  Ill ;  28  Mich..  431. 
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Marine  Law  —  Masters  and  Owners  of  Vessels 
Common  Carriers  —  Liable  under  both  Common 
and  Marine  Law  —  Inevitable  Accident,  Fact 
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Masters  and  owners  of  vessels,  who  undertake  to 
carry  goods  for  hire,  are  liable,  as  common  carriers, 
whether  the  transportation  be  from  port  to  port 
within  the  State,  or  beyond  sea.  at  home  or  abroad  ; 
and  they  are  answerable  as  well  by  the  marine  law 
as  by  the  common  law  of  England,  for  all  losses, 
not  arising  from  inevitable  accidents,  or  such  as 
could  not  be  foreseen  or  prevented. 

And  whether  the  loss  is  to  be  attributed  to  that 
inevitable  necessity,  not  arising  from  the  interven- 
tion of  men,  and  which  no  human  prudence  could 
have  avoided,  is  a  question  of  fact  for  a  jury  to  de- 
cide. 

Citations-T.  Raym.,  320;  1  Vent.,  238,  190;  1  Mod., 
«5;  2  Lev.,  69;  Molloy,  bk.  2,  ch.  2.  sec.  2;  West's 
Symb.,  part  1,  sees.  &5o,  656,  659;  Sty.,  132  ;  Abbott, 
part  3,  ch.  2,  sec.  8  :  Stat.  26  Geo.  III.  ;  Cro.  Jac.,  330; 
1  Wils.,  282,  n.  ;  2  Com.  on  Cont.,  323;  3  Esp.  N.  P., 
67  ;  East,  36  ;  Abbott,  p.  3,  ch.  4.  sec.  4  :  Roccus,  n. 
40.  55,  56  ;  Emerigon,  torn.  1,  373,  377  ;  Valin,  torn.  2, 
394;  Dig.,  4,  9.  sees.  1-3;  Dig..  47,  5,  sees.  1-3;  Voet's 
Comm.,  h,  t  ;  Ersk.  Inst.,  452,  pi.  28,  29  ;  Colebrooke's 
Digest  of  Hindu  Law,  Vol.  II.,  372,  374;  1  Bay.  99;  4 
Binney,  127  ;  6  Johns.,  170;  8  Johns.,  213. 

THIS  was  an  action  on  the  case.     The  cause 
was  tried  at  the  Circuit  Court,  in   St. 
Lawrence  County,  on  the  24th  of  June,  1812, 
before  Mr.  Justice  Thompson. 

The  defendants  were  merchants  residing  at 
Ogdensburgh,  and  owners  of  the  schooner 
called  the  Experiment,  and  of  scows,  for  the 
purpose  of  carrying  goods  and  merchandise  to 
and  from  the  different  ports  and  places  on 
Lake  Ontario,  and  Ogdensburgh  and  Mont- 
real. In  July,  1810,  the  defendants  issued  the 
following  public  advertisement  or  notice  : 


"  The  subscribers  inform  the  public  that  they 
have  formed  a  very  extensive  establishment  at 
Ogdensburgh,  for  the  purpose  of  pursuing  the 
carrying  business  from  the  different  ports  of 
Lake  Ontario  to  Montreal.  They  have  three 
substantial,  well  built  vessels,  which  will  con- 
stantly ply  on  the  lake,  during  the  season,  to 
convey  produce  to  Ogdensburgh,  from  whence 
it  will  be  sent  to  Montreal  in  scows  and  bat- 
teaux.  They  pledge  themselves  to  employ  the 
most  faithful  persons  in  the  management  of 
their  boats  and  vessels,  and  their  personal 
*attendance  will  likewise  be  given.  They  [*2 
will  spare  no  expense  or  pains  to  render  the 
transportation  of  property,  by  the  way  of  Og- 
densburgh, secure  and  cheap.  Vessels  will 
depart  on  an  average  of  one  a  fortnight  from 
Oswego,  Sodus  and  Genesee  River.  They 
will  also  go  to  Queenstown  and  the  head  of 
Lake  Ontario  as  required ;  and  should  the 
freighting  demand  an  increased  number  of 
vessels,  no  time  shall  be  lost  in  procuring 
them.  Property  thus  shipped  will  be  for- 
warded to  T.  W.  Storrow  &  Co.,  their  agents 
at  Montreal,  who  will  do  with  it  whatever 
may  be  required  by  the  consignees.  The 
charge  of  transportation  will  be  as  follows" 
(stating  the  rates  of  carriage).  "All  articles 
not  above  enumerated  will  pay  freight  in  pro- 
portion to  the  above  rates ;  and  all  produce 
going  direct  to  Montreal  will  be  exempt  from 
all  charges  at  Ogdensburgh." 

C.  Holmes,  the  master  of  the  Experiment, 
and  in  the  service  of  the  defendants,  testified 
that  he  was  employed  by  them,  and  sailed  as 
their  agent,  and  in  making  his  contracts  for 
freight  he  was  entirely  governed  by  the  ad- 
vertisement above  mentioned,  which  was  put 
upon  the  main-mast  of  the  vessel.  About  the 
10th  of  October,  1810,  he  applied  to  the  plaint- 
iffs, at  the  Genesee  River,  and  offered  to  take 


NOTE.— Masters  and  owners  of  vessel*  as  common 
carriers. 

Maulers  and  owners  of  t'owete  who  undertake  to  car- 
ry for  hire  are  common  carrier*.  As  such  they  are 
liable  for  all  injuries  to  property  intrusted  to  their 
care,  unless  caused  by  inevitable  accident,  public 
enemies,  or  act  of  the  owner.  There  is  no  distinc- 
tion between  carriers  by  water  and  carriers  by  lund. 
Kemp  v.  Coughtry,  11  Johns.,  107;  Arnold  v.  Httlen- 
bake,  5  Wend.,  33;  Colt  v.  M'Machcn,  6  Johns., 1«0; 
VVatkinson  v.  Lawton,  8  Johns.,  213 ;  Slocuin  v.  Fair- 
child,  7  Hill,  292;  Allen  v.  Sewall.  2  Wend.,  327; 
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Camden  Company  v.  Burke,  13  Wend.,  611 ;  Hast- 
ings v.  Pepper,  11  Pick.,  41 ;  Harrington  v.  M'Shnno, 
2  Watte,  443 ;  Richards  v.  Gilbert,  5  Day,  415 ;  Clark 
V.Richards,!  ('arm.,  54;  Etnery  v.  Hersey,  4  Me., 
411;  Jones  v.  Walker,  5  Yerg.,  427:  Spencer  v.  Dag- 
gett,  2  Vt.,  !I2  ;  Ix'a  v.  Stroud,  2  Minn.,  74  ;  Daggett 
v.  Shaw,  3  Mo.,  264  :  Clark  v.  Barnwell,  12  How.,  272; 
Garrison  v.  Memphis  Ins.  Co.,  1!)  How.,  312;  I^avoro- 
ni  v.  Drury,  H  Kxch.,  166,  170.  Hut  see  Aytnar  v. 
Astor,  ti  Cow.,  266  (overruled  by  Allen  v.  Sewall,  2 
Wend.,  327):  Pars.  Ship.,  Vol.  I. ,248,  n.Z. 
They  arc  luililc  on  common  carrier*  under  both  the 
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a  quantity  of  ashes  for  them  to  Montreal,  at 
two  dollars  and  eighty  cents  a  barrel,  free  of 
expense  at  Ogdensburgh ;  and  stated  that  he 
had  scows  ready  at  Ogdensburgh  to  forward 
the  ashes  to  Montreal ;  and  that  he  should 
proceed  direct  to  Ogdensburgh  without  stop- 
ping at  any  other  place.  Lewis,  one  of  the 
defendants,  was  also  at  Genesee  River  at  the 
time,  and  confirmed  the  contract  made  with 
the  plaintilT  ,  who  put  on  board  of  the  schoon- 
er fifty-seven  barrels  of  ashes  to  be  carried  to 
Montreal. 

The  captain  stated  that  the  loading  was  de- 
layed five  or  six  days  by  the  plaintiffs,  and 
that  he  left  Genesee  River  the  16th  of  October. 
The  schooner  was  delayed  in  her  voyage  by 
head  winds,  and  forced  to  put  into  Oswego. 
She  arrived  at  Ogdensburgh  about  the  21st  of 
October.  Rossell,  the  other  defendant,  ob- 
jected to  taking  the  ashes  down  to  Montreal, 
on  account  of  the  lateness  of  the  season  ;  but 
Stewart  urged  their  being  sent,  and  assisted  in 
loading  them  on  board  of  the  scow. 

Prosser,  the  master  of  the  scow  employed 
by  the  defendants  to  carry  the  ashes  of  the 
plaintiffs  from  Ogdensburgh  to  Montreal,  was 
a  witness  for  the  defendants,  and  deposed  that 
Stewart,  one  of  the  plaintiffs,  prevailed  on 
him  to  take  on  board  five  barrels  more  than 
the  witness  thought  it  prudent  or  safe  to  take  ; 
3*]  and  *when  he  objected,  as  the  scow  could 
not  be  taken  into  Chateaugey  River,  through 
which  it  is  absolutely  necessary  to  pass  in  or- 
der to  arrive  at  Montreal,  Stewart  answered, 
"It  is  nothing  to  you,  the  property  is  mine, 
and  if  you  have  to  take  out  part  of  the  load, 
it  is  to  be  at  my  expense. "  After  the  five  bar- 
rels were  on  board,  Stewart  urged  the  witness 
to  take  ten  or  twelve  barrels  more,  and  was 
displeased  at  his  refusal.  He  stated  that  the 
scow  was  lost  by  splitting  on  a  rock,  on  the 
shoals,  within  sight  of  Montreal.  He  took  a 
pilot  at  Chateaugey,  whom  he  was  informed 
was  a  good  pilot.  They  passed  safely  over 
the  Lachine  Rapids,  and  the  scow  was  pro- 
ceeding, with  a  strong  current,  in  a  channel, 
which  the  witness,  from  long  experience, 
knew  to  be  the  right  channel,  when  a  sudden 
gust  of  wind  arose,  and  drove  the  scow  out  of 
the  right  course,  and  the  pilot  called  out  that 
they  were  getting  out  of  the  channel,  and 
urged  all  hands  to  row  as  hard  as  possible  to 
regain  the  right  channel ;  that  the  witness  and 
all  hands  accordingly  rowed  to  the  utmost  ex- 
ertion of  their  strength,  but  in  vain,  as  the 
scow  was  driven  on  the  rock  above  mentioned, 
and  was  lost ;  that  there  were  six  able-bodied 
boatmen,  which  were  as  many  as  the  pilot  re- 
quired, or  as  ever  go  in  such  a  boat.  The 
rock  is  about  a  mile  from  Montreal,  in  a  south- 
erly direction,  and  out  of  the  usual  channel 
for  scows,  on  their  way  to  that  place.  That 
the  scow  was  about  a  mile  from  the  rock 


when  the  pilot  ordered  the  men  to  row  ;  and 
they  continued  to  row.  with  the  greatest  exer- 
tion, for  half  an  hour  be'fore  the  scow  struck. 
That  if  the  scow  had  been  left  to  the  winds 
and  current,  it  would  have  been  driven  on  the 
rocks  and  shoals  above  the  place  where  she 
struck.  The  scow  was  lightened  of  three  boat 
loads  before  passing  Chateaugey  River,  so  a» 
to 'satisfy  the  pilot. 

Two  of  the  boatmen,  also,  deposed  to  the 
same  facts  ;  and  that  the  boat  was  driven  out 
of  the  right  channel  by  a  sudden  squall  or 
gust  of  wind,  and  that  they  did  not  believe  it 
possible,  under  the  circumstances,  to  avoid 
striking  the  rock. 

It  was  proved  that  the  pilot  was  regularly 
licensed,  and  was  a  person  of  experience, 
skill  and  integrity,  and  a  good  pilot.  The 
master,  in  his  protest,  at  Montreal,  stated  that 
on  the  7th  of  November,  between  ten  and 
twelve  o'clock  in  the  forenoon,  the  scow  "un- 
fortunately struck  upon  a  rock,  in  the  Mont- 
real Rapids,  and  instantly  bilged,  by  which 
accident  she  was  totally  wrecked  with  her 
cargo." 

A  witness  for  the  plaintiffs  testified  that  he 
was  standing  on  *the  dock  at  Montreal,  [*4 
about  a  mile  from  the  scow,  at  the  time  she 
struck,  when  she  immediately  went  to  pieces. 
He  saw  her  about  half  an  hour  before.  The 
weather  was  fair,  the  sky  clear,  and  there  was 
no  breeze  where  he  was.  He  saw  Prosser,  the 
master,  about  half  an  hour  after  he  got  ashore, 
who  said  he  supposed  they  were  safe  until  the 
pilot  called  out ;  that  the  pilot  attempted  to  go 
to  the  right  of  the  rock,  and  finding  he  could 
not,  endeavored  to  go  to  the  left,  and  did  not 
discover  the  rock  soon  enough  to  avoid  it. 
The  scow  had  no  sails  up,  and  the  master 
made  no  mention  of  any  gust  of  wind  ;  that 
the  day  was  pleasant,  and  a  steady  southeast 
breeze  had  been  blowing  in  the  morning. 

Another  witness  also  said  that  he  was  in 
Montreal  at  the  time,  and  was  on  the  dock, 
and  saw  the  scow  strike  the  rock.  That  there 
was  a  moderate  breeze  from  the  southeast,  and 
he  did  not  perceive  any  gust  of  wind,  though 
there  might  have  been  a  flaw  of  wind  without 
his  seeing  it. 

The  judge  charged  the  jury  that  the  agree- 
ment entered  into  by  the  agent  of  the  defend- 
ants, and  afterwards  assented  to  by  them, 
placed  them  in  the  situation  of  common  car- 
riers, and  subjected  them  to  all  the  legal  liabili- 
ties attached  to  such  character  ;  and  that  the 
evidence  did  not,  in  his  opinion,  warrant  the 
conclusion  that  the  original  contract  was  al- 
tered, or  the  responsibility  of  the  defendants 
changed  ;  and,  if  not,  the  only  ground  on 
which  the  defendants  could  be  exonerated 
would  be,  that  the  loss  was  occasioned  by  the 
act  of  God.  That  the  cause  of  the  loss  was  a 
fact  for  the  jury  to  determine,  and  he  left  the 


marine  and  common  law,  and  whether  the  transpor- 
tion  is  within  the  State,  beyond  sea,  at  home  or 
abroad.  Above  case  of  Elliott  v.  Rossell ;  Kemp  v. 
Couphtry,  11  Johns.,  107. 

The  master  of  a  canal  hoot  is  a  common  carrier. 
Arnold  v.  Halenbake,  5  Wend,,  33. 

But  tugs  or  steamboats  employed  in  towing  boats 
for  hire  are  not.  Cat  on  v.  Rumsey,  13  Wend.,  387 ;  Al- 
exander v.  Greene,  3  Hill,  9:  7  Hill,  533;  Wells  v. 
Steam  Navigation  Co.,  8  N.  Y..  375;  2  N.  Y.,  204; 
Merrick  v.  Brainard,  38  Barb.,  574;  East  India  Co. 
v.  Pullen,  1  Strange,  690. 

910 


As  to  distinction  between  a  common  and  special 
carrier,  see  Allen  v.  Sackrider,  37  N.  Y.,  341. 

As  to  time  of  delivery,  the  carrier  is  answerable  only 
for  want  of  due  dilUgence,  and  may  excuse  delay  by 
accidents  not  inevitable.  Parsons  v.  Hardy,  14 
Wend.,  215. 

Carriers  on  dangerous  lakes  are  liable  for  loss  ex- 
cept by  act  of  God  and  the  public  enemy.  McAr- 
thur  v.  Sears,  21  Wend.,  190. 

As  to  the  effect  of  a  bitt  of  lading  in  expressly  fixing 
the  liability,  see  Kay  v.  Wheeler,  L.  R.,  2  C.  P.,  302. 
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fact  for  their  decision,  with  an  opinion  that 
the  loss  was  not  owing  to  the  act  of  God,  within 
the  true  meaning  of  the  rule  of  law  on  the  sub- 
ject. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $1,968.78,  being  the  value  of  the  ashes  at 
Montreal,  after  deducting  the  freight. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial :  1.  For  the  misdirection 
of  the  judse.  2.  Because  the  verdict  was 
against  evidence. 

Mr.  Starrs,  for  the  defendants,  contended 
that  the  defendants,  being  carriers  to  a  foreign 
port,  beyond  the  jurisdiction  of  the  State,  and 
the  loss  having  happened  without  such  juris- 
diction, their  liability  must  depend  on  the 
marine  law,  which  excuses  the  owners  or  car- 
riers for  all  losses  happening  by  the  act  of  God, 
public  enemies,  or  the  perils  of  the  sea,  that  is, 
5*]  the  dangers  intrinsically  attending  *the 
navigation,  and  arising  from  natural  causes. 
All  losses  by  other  causes  must  be  imputed  to 
negligence.  A  common  carrier,  at  common 
law,  according  to  the  English  books,  is  a  car- 
rier, by  land  or  by  water, within  the  jurisdiction 
of  the  realm  of  England,  and  liable,  by  the 
custom  of  England,  for  all  losses,  except  such 
as  happen  by  the  act  of  God,  or  public  enemies. 
This  definition  includes  all  vessels  navigating, 
coastwise,  from  port  to  port,  within  the  realm. 
No  adjudged  case  is  to  be  found, which  decides 
that  a  contract  for  the  carriage  of  goods  by 
water,  beyond  the  jurisdiction  of  the  realm, 
subjects  the  ship  owners  to  all  the  liabilities  at- 
tached to  the  character  of  common  carriers 
within  the  realm. 

In  the  case  of  Morse  v.  tflue,  T.  Raym.,  220, 
cited  in  Coggs  v.  Bernard,  Ld.  Raym.,  918,  it 
was  decided  only  that  a  ship  owner  is  liable  for 
a  loss  by  robbery  happening  while  the  ship  is 
in  port.  And  all  the  cases  (Nenbitt  v.  Lacking- 
ton,  Marsh.  Ins.,  158  ;  Dale  v.  HaU,  1  Wils., 
381  ;  Smith  v.  ShepJierd,  Com.  on  Cont.,  323  ; 
Ooffv.  Clinkard,  1  Wils.,  282,  ».;  Sckieffelinv. 
Harvey,  6  Johns,  Rep.,  175;  Colt  v.  M 'Methan,  6 
Johns.  Rep.,  166)  which  may  be  cited,  will  be 
found  to  be  those  where  the  transportation 
was  from  one  place  to  another,  within  the 
realm  or  jurisdiction  of  the  State. 

The  exemption  of  carriers  by  water  beyond 
the  realm  or  jurisdiction  of  the  State,  from  re- 
sponsibility for  losses,  happening  by  perils  of 
the  sea,  rests  on  the  general  doctrine  of  the 
marine  law,  and  not  on  the  bill  of  lading  or 
contract  in  which  it  is  usually  inserted. 

This  distinction,  as  to  the  liability  of  ship 
owners,  or  carriers,  without  the  realm,  is  rec- 
ognized by  Marshall,  in  his  Treatise  pn  Insur- 
ance (Marsh,  on  Ins.,  bk.  1,  ch.  7,  sec.  4),  and 
by  Lord  Mansfield,  in  the  cases  of  Forward  v. 
Pittard,  1  Term  Rep.,  27,  and  in  Hotham  v. 
The  East  India  Co.,  Doug.,  178. 

In  Bacon  (Bac.  Abr.,  tit.  Carriers,  B,  and 
note.  See.  also,  15  Yin.  Abr.,  344;  Master  of 
Ship,  B,  12)  it  is  laid  down,  that  though  by 
the  admiralty  law  the  master  is  not  chargeable 
pro  damno  fatali,  as  in  case  of  pirates,  storms, 
&c. ,  where  there  is  no  negligence  in  him  ;  yet, 
because  the  ship  was  infra  corpus  comitatus,  the 
case  was  not  to  l>e  measured  by  the  rules 
of  that  law.  So  Molloy  (bk.  2,  ch.  2,  sec. 
2)  says,  the  "  master  must  see  all  things 
forthcoming,  which  are  delivered  to  him,  let 
JOHNS.  REP.,  10. 


what  will  happen  ;  the  act  of  God,  or  an 
enemy,  perils  and  dangers  of  the  sea  only  ex- 
cepted."  In  all  the  books,  the  liability  of  the 
master  or  owner  is  put  on  the  ground  of  negli- 
gence. Abbott  (Abbott  on  Ship.,  &c.,  part  3, 
ch.  4,  sec.  6)  says,  "if  a  ship  perish  in  conse- 
quence of  striking  against  a  rock  or  shallow, 
the  circumstances  under  which  the  event  takes 
place  must  be  ascertained,  in  order  to  decide 
whether  it  happened  by  a  peril  of  the  sea,  or 
by  the  fault  of  the  master,"  &c.  He  places 
*the  liability  of  the  master  wholly  on  the  f*6 
ground  of  fraud  or  negligence,  in  the  manage- 
ment of  the  vessel. 

By  the  opinion  delivered  by  the  judge,  the 
jury  were  precluded  from  inquiring  whether 
the  loss  was  owing  to  the  intrinsic  perils  of  the 
navigation,  or  to  the  negligence  of  the  master 
or  persons  employed  by  the  defendants. 

Mr.  Kirkland,  contra,  insisted  that  the  de- 
fendants were  to  be  considered  as  common 
carriers  (T.  Raym.,  220  ;  1  Wils.,  381  ;  5  East, 
428;  1  Wils.,  282  ;  Abbott,  249  ;  1  Salk.,  18), 
from  the  very  terms  of  their  advertisement  or 
notice  to  the  public,  and  their  application  to 
the  plaintiffs.  Owners  and  masters  of  vessels, 
carrying  goods  for  hire,  on  the  high  seas,  or 
navigable  rivers,  are  deemed  common  carriers, 
and  are  answerable  against  all  events,  except 
the  acts  of  God,  and  the  public  enemies  (1  Roll. 
Abr.,  2-6  ;  4  Co..  84  ;  2  Lord  Raym.,  918  ;  1 
Term  Rep.,  27  :  Jones  on  Bailment,  103,  104  ; 

5  Term  Rep.,  389;  1  Salk.,  143;  6  Johns.  Rep., 
160;  1    Com.  Dig.,    tit.   Carrier,  C,  1,299;  3 
Esp.  Rep.,  127),  unless  there  is  some  further 
exception   in  the   contract  for    the    carriage. 
Carriers  by  water  are  liable  for  goods  com- 
mitted to  them,  as  common  carriers,  whether 
their  transportation  is  from  port  to  port,  in 
the  same  state  or  kingdom,  or  from  one  state 
or  kingdom  to  another,  unless,  in  the  contract 
for  the  carriage  of  the  goods,  there  is  some 
clause  taking  away  the  liability  created  by  the 
general  rule  of  law. 

In  none  of  the  cases  decided  has  it  occurred 
to  the  counsel  who  argued,  to  make  the  distinc- 
tion now  contended  for  by  the  defendants' 
counsel.  (1  Wils.,  282;  8  Johns.  Rep.,  213  ; 

6  Johns.  Rep.,  170  ;  3  Caines'  Rep.,  217.) 

It  would  be  strange  if  a  person  undertaking 
to  transport  goods  across  the  St.  Lawrence, 
should  be  answerable,  as  a  common  carrier, 
for  a  loss  of  the  goods,  happening  without  his 
fault,  at  a  certain  distance  from  the  shore,  and 
for  a  similar  accident  he  should  be  excused, 
because  he  had  passed  the  middle  of  the  river 
when  it  happened. 

The  cases  of  Forward  v.  Pittard,  and  Hotham 
v.  East  India  Co.,  do  not  support  such  a  dis- 
tinction. The  former  was  the  case  of  a  com- 
mon carrier.  The  latter  arose  on  a  charter- 
party.  Nor  does  Abbott  countenance  the  dis- 
tinction now  attempted  to  be  made.  He  gives 
the  form  of  a  bill  of  lading  (Abbott,  part  8, 
ch,  2,  sec.  3)  containing  exceptions,  to  exempt 
the  owner  and  master  from  liability  in  certain 
cases,  in  which  they  would  otherwise  have 
been  liable.  If  they  would  have  been  oxcusc-d 
by  the  general  rule  of  law,  where  was  the  ne- 
cessity of  adding  the  clause,  "and  all  and 
every  other  dangers,  and  accidents  of  the  seas 
rivers,  and  navigation,  of  whatever  nature  or 
kind  soever,  excepted?"  In  another  place  (Ab- 
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bott,  part  3,  ch.  4,  sec.  1)  he  lays  down  the 
doctrine  in  these  words:  "Masters  and  owners, 
7*]  like  other  *common  carriers,  are  some- 
times answerable,  though  no  blame  is  imput- 
able  to  them;  for  in  considering  whether  they 
or  other  carriers  are  chargeable  for  any  partic- 
ular loss,  the  question  is  not  whether  the  loss 
happened  by  reason  of  the  negligence  of  the 
persons  employed  in  the  conveyance  of  the 
goods,  but  whether  it  was  occasioned  by  any 
of  those  causes,  which,  either  according  to  the 
general  rules  of  law,  or  the  particular  contract 
of  the  parties,  afford  an  excuse  for  the  non- 
performance  of  the  contract."  No  distinction 
is  suggested  between  a  carriage  from  port  to 
port,  in  the  same  state,  or  between  different 
states  or  kingdoms,  or  whether  the  loss  hap- 
pened at  home  or  abroad. 

KENT,  Ch.  J.     The  defendants  move  for  a 
new  trial  on  the  following  grounds: 

1.  Because  the  judge  ruled  that  the  contract 
placed  the  defendants  in  the  character  of  com- 
mon carriers. 

2.  Because  he  ruled  that  the  testimony,  as 
to  what  happened  at  Ogdensburgh,  did  not 
change  their  responsibility. 

3.  Because  the  verdict  was  against  evidence. 
1.  The  defendants,  by  their  advertisement, 

undertook  the  carrying  business,  or  the  trans- 
portation of  property  for  hire,  from  the  ports 
of  Lake  Ontario  to  Montreal,  by  carrying  the 
same  in  vessels  from  the  ports  of  the  lake  to 
Ogdensburgh,  and  in  scows  and  batteaux, 
from  thence  to  Montreal,  and  they  promise  to 
perform  the  same  with  fidelity  and  safety.  In 
pursuance  of  this  general  undertaking,  Cap- 
tain Holmes,  in  the  employment  of  the  defend- 
ants, took  the  ashes  on  board  of  his  sloop  and 
brought  them  to  Ogdensburgh,  where  they 
were  embarked  on  board  of  their  boat,  under 
the  care  of  Captain  Prosser,  for  Montreal;  and 
all  this  was  done  with  the  knowledge  and  as- 
sent of  the  defendants.  They  were,  therefore, 
common  carriers,  in  the  sense  of  the  law,  and 
liable  to  all  the  duties  and  responsibilities  at- 
tached to  that  character. 

It  has  long  been  settled  that  a  common  car- 
rier warrants  the  safe  delivery  of  goods,  in  all 
but  the  excepted  cases  of  the  act  of  God  and 
public  enemies;  and  there  is  no  distinction  be- 
tween a  carrier  by  land  and  a  carrier  by  water. 
Masters  and  owners  of  vessels  are  liable, 
as  common  carriers,  on  the  high  seas,  as  well 
as  in  port;  and  the  argument  of  the  ingenious 
counsel  for  the  defendants,  is  not  well  sup- 
ported in  the  position,  that  this  doctrine  of 
common  carriers  is.  by  the  common  law  of 
England,  to  be  confined  to  cases  of  transpor- 
tation by  water,  within  the  jurisdiction  of  the 
8*]  *realm,  and  that  it  does  not  apply  to  losses 
arising  out  of  the  State.  All  the  books  and  all  j 
the  cases  which  touch  this  subject,  lay  down 
the  rule  generally,  and  apply  it  as  well  to  ship- 
ments, to  or  from  a  foreign  port,  as  to  inter- 
nal commerce.  In  the  case  of  Morse  v.  Slue, 
T.  Raym.,  220;  1  Vent.,  238,  290;  1  Mod.,  85; 
S.  C.,  2  Lev.,  69,  the  defendant  was  charged 
as  a  common  carrier,  under  the  custom  of  the 
realm,  and  that,  by  the  custom,  those  who  un- 
dertake to  carry  goods  beyond  sea,  were  bound 
to  keep  them  safe,  and  that  the  goods  in  that 
case  were  delivered  on  board  the  ship  of  which 
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the  defendant  was  master,  to  be  transported, 
for  a  reasonable  reward,  to  Cadiz  in  Spain. 
Lord  Holt,  who  was  one  of  the  counsel  who 
argued  the  cause  on  the  part  of  the  plaintiff, 
said  that  the  declaration  was  drawn  by  one  of 
the  best  special  pleaders  of  the  time.  The 
Judgment  of  the  court,  in  favor  of  the  plaint- 
iff, was  delivered  by  Sir  Matthew  Hale,  who 
declared  that  the  master  was  liable,  in  conse- 
quence of  the  reward  which  he  or  the  owners 
received  as  freight,  and  that  he  was  liable  as 
a  common  carrier,  for  it  was  admitted  that 
there  was  not  the  least  negligence.  Though 
the  goods  were  lost  by  robbery  on  board  the 
vessel  in  the  River  Thames,  before  the  voyage 
had  commenced,  yet  the  court  did  not  proceed 
on  the  ground  that  the  master  was  responsible 
under  one  law,  in  port,  and  another,  at  sea. 
The  court  said  the  case  was  to  be  decided  by 
the  rules  of  the  common  law,  and  not  of  the 
admiralty  law,  and  that  there  was  no  differ- 
ence between  this  case  and  that  of  a  common 
carrier.  If  the  master  be  chargeable  as  a  com- 
mon carrier,  for  goods  received  to  be  trans- 
ported beyond  sea,  it  would  seem  to  be  very  ex- 
traordinary and  idle  for  the  law  to  regard  him 
in  that  character  only  from  the  time  that  the 
goods  were  received  on  board,  until  he  had 
put  to  sea,  and  to  regard  him  when  coming 
from  abroad,  as  common  carrier  only  from 
the  time  that  he  entered  within  the  jurisdiction 
of  the  port.  There  is  no  color  of  such  a  limi- 
tation of  the  rule.  The  character,  duty  and 
responsibility  of  a  carrier  continue  to  attach  to 
the  master  as  long  as  he  has  charge  of  the 
goods.  Molloy,  who  was  counsel  with  Holt 
in  the  above  cause,  cites  the  above  case  (bk. 
2,  ch.  2,  sec.  2)  to  prove  that,  by  the  common 
law,  the  master  is  answerable  "if  the  goods  be 
lost  or  purloined,  or  sustain  any  damage,  hurt 
or  loss,  whether  in  the  haven  or  port  before, 
or  upon  the  seas  after  she  is  on  her  voyage." 
If  there  be  any  exception  as  to  this  responsi- 
bility at  sea,  it  proceeds  from  the  special  pro- 
vision in  the  charter-party,  or  bill  of  lading, 
and  not  from  any  suspension  of  the  *rule.  [*9 
The  exception  of  the  perils  of  the  sea  is  not  to 
be  found  in  the  forms  of  a  charter-party,  or 
bill  of  lading,  as  given  by  West  under  Eliza- 
beth (West's  Symb.,  part  1,  sec.  655,  656,  659); 
but  we  find  it  afterwards  in  the  charter-party 
in  the  time  of  Charles  I.  (Pickering  v.  Barkley, 
Sty.,  132),  and  the  exception  has  lately  been 
extended  to  almost  every  kind  of  accident. 
(Abbott,  part  3,  ch.  2,  sec.  8.)  There  is,  like- 
wise, a  recent  British  statute  (26  Geo.  III.)  re- 
straining the  general  responsibility  of  ship 
owners..  These  exceptions  are  strong  evidence 
of  the  acknowledged  law  which  rendered  them 
necessary.  In  short,  it  must  be  regarded  as  a 
settled  point  in  the  English  law,  that  masters 
and  owners  of  vessels  are  liable  in  port,  and  at 
sea,  and  abroad,  to  the  whole  extent  of  inland 
carriers,  except  so  far  as  they  are  exempted 
by  the  exceptions  in  the  contract  of  charter- 
party,  or  bill  of  lading,  or  by  statute.  (Rich 
v.  Kneeland,  Cro.  Jac.,  330;  Goff  v.  Clinkard, 

1  Wi!s. ,  282,  note;  Smith  v.  Shepherd,  cited  in 

2  Com.  on  Cont.,  323;  Buller  v.  Fisher,  3  Esp. 
N.  P.,  67;  Beterv.  Tomlimon,   East,  36;  Geo. 
III.,  cited  in  Abbott,  part  3,  ch.  4,  sec.  4.) 

It  would  be  of  no  avail,  if  the  counsel  for 

the  defendants  could  succeed  in  taking  this 
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•case  out  of  the  operation  of  the  custom  of  the 
realm,  and  placing  it  under  the  marine  law. 
That  law  is  essentially  the  same,  and  holds  an 
equally  strict  control  over  the  master ;  and 
upon  the  same  principle  of  public  policy,  a 
master  of  a  vessel,  or  common  carrier,  by  the 
almost  universal  law  of  nations,  as  well  as  by 
the  common  law  of  England,  is  chargeable  for 
all  losses  not  arising  from  inevitable  accident. 
If,  therefore,  according  to  Roccus,  a  theft  be 
committed  on  board,  the  master  is  answerable 
like  an  innkeeper,  though  the  loss  happen  with- 
out his  fault.  So  if  the  ship  strike  on  a  shoal, 
unless  it  be  by  the  violence  of  winds  or  storms, 
he  is  liable,  because  he  did  not  provide  against 
an  accident  which  a  careful  navigator  would 
have  foreseen.  So  he  is  liable  if  he  does  not 
conduct  the  voyage  with  a  due  regard  to  the 
circumstances  of  the  ship,  time  and  place,  and 
the  practice  of  skillful  navigators.  (Roccus, 
n.  40,  55,  56.)  Emerigon,  torn.  1,  373,  377, 
says  it  is  so  difficult  to  discover  the  faults  of  a 
master,  of  a  vessel,  that  he  is  held  respon- 
sible for  very  slight  negligence.  He  is  in  fault 
if  he  has  not  foreseen  what  he  ought  to  have 
foreseen  with  due  diligence.  In  short,  he  says, 
the  master,  in  consequence  of  his  compensa- 
tion, is  answerable  for  all  damages  which  the 
cargo  receives,  unless  it  proceeds  from  an  ac- 
lO*]cident  *which  he  could  not  foresee  or 
prevent.  Valin  declares  expressly  (torn.  2. 
394)  that  nothing  but  the  cos  fortuit  will  ex- 
cuse the  master  of  a  ship  from  responsibility 
for  a  loss.  The  rule  applies,  in  the  French 
<;ode,  equally  to  carriers  by  land  and  by  water. 
We  must,  therefore,  conclude,  that  there  is 
nothing  peculiar  on  this  subject  in  what  is 
termed,  in  the  English  law,  the  custom  of  the 
realm  ;  for  the  marine  law  lays  down  the  rule 
against  carriers  with  essentially  the  same  strict- 
ness or  severity  of  sanction. 

The  civil  law,  the  source,  in  this  instance, 
of  the  marine  law,  was  equally  guarded,  and 
placed  masters  of  vessels  and  innkeepers  un- 
der the  like  responsiblity.  They  were  held 
liable,  under  an  edict  of  the  Praetor,  for  every 
loss  happening  without  their  fault,  that  did 
not  happen  damno  fatali,  or,  as  Voet  expresses 
it  in  his  Commentaries,  exctpto  ea  solo,  quod 
damno  fatali  aut  vi  majore,  veluti  naufragioaut 
piratarum  injuria,  perisae constal  ;  and  he  says 
that,  except  as  to  the  penalty,  the  rigor  of  the 
rule  continues  to  this  day  in  the  Dutch  juris- 
prudence. (Dig.,  4;  9,  sees,  land 3  ;  Dig.,  47, 
5,  sees.  1  and  3  ;  Voet's  Commentaries,  h,  t.) 
The  reason  given  in  the  civil  law  for  the  rule 
is,  that  it  was  necessary  to  confide  largely  in 
the  honesty  of  these  people,  and  to  give  great 
opportunities  to  commit  frauds  which  it  would 
be  impossible  to  trace.  And  this  strict  rule 
has  no  doubt  been  as  generally  adopted,  and 
as  widely  diffused  as  the  Roman  law.  Erskine 
(Institutes,  452,  pi.  28,  29)  says  that  the  edict 
of  the  Pnetor  is.  with  some  variations,  adopt- 
ed into  the  law  of  Scotland.  Indeed,  we  find 
the  rule  stated  in  precisely  the  same  terms,  in 
the  ancient  usages  of  a  countrv  into  which  we 
do  not  know  that  the  Roman  law  ever  pene- 
trated. "  If  a  load  be  damaged  by  a  carrier's 
fault,  whatever  is  lost  he  shall  be  compelled 
to  make  good,  unless  the  in  jury  happen  by  the 
act  of  God,  or  of  the  king,  and  whatever  does 
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not  so  happen  denotes  a  fault."  ( Cole- 
brooke's  Digest  of  Hindu  Law,  Vol.  II..  372. 
374.) 

The  courts  in  this  country  have  always  con- 
sidered masters  of  vessels  liable  as  common 
carriers,  in  respect  to  foreign  as  well  as  in- 
ternal voyages.  In  M'Clure  v.  Hammond,  1 
Bay's,  Rep.,  99,  the  defendant  undertook  to 
bring  a  quantity  of  tobacco,  for  the  plaintiff, 
from  Augusta,  in  Georgia,  to  Charleston,  and 
the  vessel  was  driven  ashore  on  the  coast,  dur- 
ing the  voyage ;  and  as  the  loss  did  not  ap- 
pear to  have  arisen  from  inevitable  accident, 
he  was  held  liable  as  a  common  carrier.  So  in 
Bell  v.  Reedetal,  4  Binn.  Rep.,  127,  the  de- 
fendants were  considered  liable  as  common 
^carriers,  for  goods  lost  on  a  voyage  [*11 
from  Fort  Erie,  in  Upper  Canada,  to  Pennsyl- 
vania, though  the  loss  happened  on  the  Cana- 
dian shore.  It  was  a  conceded  point  that  the 
common  law  doctrine  applied  to  the  case.  The 
cases  decided  in  this  court,  of  Schieffdin  v. 
Harvey,  6  Johns.  Rep.,  170,  and  of  Watkinson 
v.  Laughton,  8  John's,  Rep.,  213,  have  pro- 
ceeded upon  the  principle,  that  the  master  of 
a  ship  is  liable  as  a  common  carrier,  for  an 
embezzlement  happening  in  the  course  of  a 
foreign  voyage. 

2.  There  was  not  any  act  done  or  new  con- 
tract   between  the    parties  at  Ogdensburgh, 
which  prevented  the  application  of  this  rule. 
The   only  circumstance    that  occurred  there 
was  a  reluctance  expressed  by  Captain  Prosser 
to  load  the  scow  to  the  extent  that  the  plaint- 
iffs wished,  and  a  reluctance  in  the  defendants 
to  carry  ashes  to  Montreal  at  so  late  a  time  in 
the  year.     But  still  the  undertaking  went  on, 
without  any  new  contract,  or  any  understand- 
ing whatever  between  the  parties,  to  vary  or 
lessen  the  general  nature  or  effect  of  the  en- 
gagement. 

3.  The  only  real  point  in  the  case  was  a 
question  of  fact    submitted   to  the  jury,  viz: 
whether  the  loss  of  the  scow  was  to  be  at- 
tributed to  that  inevitable  necessity,  notarising 
from  the  intervention  of  man,  which  human 
prudence  could  not  have  avoided,  and  which 
is  considered  in  law  as  the  act  of  God.  There 
was  contradictory  testimony  upon  this  point, 
but  we  think,  with  the  judge  who  tried  the 
cause,  that  the  weight  of  evidence  was  in  favor 
of  the  conclusion  drawn  by  the  jury,  and  that 
the  loss  did  not  arise  from  any  sudden  gust  of 
wind,  but  from  the  want  of  due  care  and   skill 
in  steering  the  boat  down   a   well  known  and 
dangerous  rapid.  The  dangers  of  such  a  rapid 
were  at  the  risk  of  the  common  carrier,    as 
much  as  the  dangers  of  a  broken  and  precipi- 
tous road.     The  loss  must   have  arisen  from 
some    extraordinary    occurrence,    as  winds, 
storms,  lightnings,  &c.,  to  bring   the  carrier 
within  the  exception. 

Per  totam  (Juriam. 
Motion  denied. 

Cited  in-11  Johns.,  108;  6  Wend.,  SB;  19  Wend.. 
238;  21  Wend.,  11«  :  17  Hun.  Ml  ;  42  Barb.,  250:  44 
Miirh.,  6fifl;«  How.  (U.S.),  42«;  21  How.  (U.S.),  27;  3 
\Vull. ,:W9;  »  Wall.  459;  14  Wall.,  507  ;  3  Story,  :!Sfi, 
359.  :«50;  2  Wood.  &  M.,  314;  3  Wood.  &  M.,  447  ;  2 
Sum.,  571. 
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12*J  *THE  EXECUTORS   OF  MOFFAT, 
STRONG. 

Will—  The  Limitation  of  Personal  Property  by 
Executory  Devise  Vests  Use  for  Life  only — 
Assignment  by  such  Devisee  is  Void. 

A,  by  his  last  will,  after  giving  soeciflc  parts  of 
his  real  and  personal  estate  to  each  of  his  five  sons, 
by  name,  devised  as  follows :  "  After  the  above- 
mentioned  articles  are  taken  out  of  my  movable  es- 
tate let  the  remainder  be  valued  by  indifferent  men 
agreed  upon  for  that  purpose,  and  then  to  be  divided 
as  my  heirs  can  agree  among  themselves ;  and  if 
any  of  ray  Sbns  as  aforesaid  should  die,  without  law- 
ful issue,  then  let  his  or  their  part  or  parts  be 


equally  divided  among  the  survivors,  unless  it 
should  happen  that  he  or  they  so  dying,  should 
leave  a  wife  behind,  in  which  case,  she  shall  take 


back  what  she  brought  with  her,  and  £100  besides, 
and  only  the  remainder  shall  be  divided  as  afore- 
said." 

Soon  after  the  death  of  the  testator,  in  1809,  the  ex- 
ecutors divided  the  personal  property  among  the 
heirs,  by  mutual  agreement,  pursuant  to  the  will ; 
and  delivered  to  John,  one  of  the  heirs  and  devisees, 
a  sealed  note  for  $350,  executed  by  B  to  the  testator 
in  his  lifetime,  but  without  discriminating  whether 
it  was  paid  to  him,  as  part  of  his  specific  legacy,  or 
of  the  remainder  so  directed  to  be  divided,  and 
which  would  not  have  given  to  each  of  the  sons 
more  than  $60. 

John  continued  in  possession  of  the  note  so  de- 
livered to  him,  until  1811,  when  he  assigned  it  to  G., 
who  had  attended  him  in  his  last  sickness,  and  who 
had  lived  in  the  family  of  the  testator,  and  was  well 
acquainted  with  the  will,  as  a  compensation  to  her 
for  her  services,  as  he  said,  and  a  few  days  after  he 
died,  unmarried,  and  without  lawful  issue.  His 
surviving  brothers  took  the  note  in  question,  with 
other  articles,  out  of  a  trunk  belonging  to  John, 
claiming  them  by  virtue  of  the  devise  over  in  their 
father's  will.  G.,  who  also  claimed  the  note,  by 
virtue  of  the  assignment  from  John,  afterwards,  and 
after  a  suit  had  been  brought  on  it  against  B  by 
the  executors  of  A,  executed  a  release  of  it  to  B ;  it 
was  held  that  the  limitation  overextended  to  all  the 
devises  and  bequests,  and  was  good  by  way  of  ex- 
ecutory devise;  and  that  it  was  an  unahenable  inter- 
est which  could  not  be  defeated  by  the  devisee,  who 
had  only  the  use,  and  not  an  absolute  property  in 
the  thing  so  devised  ;  that  the  note,  in  this  case, 
not  having  been  collected,  or  converted  into  money, 
in  the  lifetime  of  John,  but  remaining  in  his  posses- 
sion, passed  to  the  survivors,  like  any  specific  mov- 
able of  which  he  died  possessed  :  that  G.  took  the 
assignment  subject  to  all  the  rights  under  the  will, 
and  the  release  executed  by  her  was  in  fraud  of 
the  persons  entitled  in  remainder,  and  void ;  and 
was  taken  by  B  at  his  peril ;  both  the  assignment 
and  release  being  made  in  violation  of  a  vested 
right. 

Citations— 2  Bro.,  553,  570 ;  3  Atk.,  308,  376  ;  1  Bro., 
188;  1  Ves.,  Jr.,  286;  3  Ves.,  89;  5  Ves.,  440;  1  P. 
Wms.,  663,  748 ;  3  Atk.,  208 ;  2  Ves.,  180 ;  Cowp.,  410 ; 
3  T.  R.,  143;  7T.  11.,  595 ;  9  Ves.,  197 ;  1  P.  Wms., 
584  ;  Prec.  in  Ch.,  528  ;  Cro.  Car.,  343 ,  1  Bro.  C.  C.,  274 ; 
8  Co.,  94;Salk;225. 

THIS  was  an  action  of  covenant,  brought  to 
recover  two  hundred  and  fifty  dollars, 
with  the  interest,  on  a  sealed   note,  executed 
by  the  defendant,   to  the  testator,  in  his  life- 
time.    The  defendant  pleaded  the  general  is- 


NOTE.— Remainder  in  real  and  persow.il  chattel*— 
Executory  devise. 

No  remainder  can  he  limited  in  real  and  personal 
chattel*.  Every  future  bequest  of  a  chattel  is  there- 
fore executory.  Jarm.  Wills,  Vol.  I.,  p.  879.  See 
also,  Horton  v.  Horton,  Cro.  Jac.,  74 ;  Woodcock  v. 
Woodcock,  Cro.  Eliz.,  795.  But  see  2  Kent  Com.,  352. 

A  gift  for  life  of  a  chattel  is  a  gift  of  the  use  only, 
and  the  remainder  over  is  good  as  an  executory  de- 
vise. There  is  no  distinction  between  money  and 
any  other  chattel  interest.  See  above  case  of  Mof- 
fat  v.  Strong.  Also,  Wescott  v.  Cady,  5  Johns.  Ch., 
334 ;  Griggs  v.  Dodge,  2  Day,  28  ;  Scott  v.  Price,  2 
Serg.  &  R.,  59 ;  Rayall  v.  Epps,  2  Munf..  479;  Mars- 
ton  v.  Carter,  li»  N.  H.,  159;  Field  v.  Hitchcock,  17 
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sue.  The  cause  was  tried  at  the  Orange  Cir- 
cuit, in  September,  1811,  before  the  Chief 
Justice,  and  a  verdict  was  taken  for  the  plaint- 
iffs, by  consent,  subject  to  the  opinion  of  the 
court  on  the  following  case  : 

Moffat,  the  testator,  on  the  12th  October, 
1807,  made  his  last  will  and  testament,  and 
appointed  the  plaintiffs  his  executors.  The 
testator  afterwards  died,  leaving  five  sons, 
Nathaniel,  Samuel,  David,  Joseph  and  John 
his  heirs-at-law. 

By  his  will,  the  testator  gave  specific  parts 
of  his  real  and  personal  estate  to  each  of  his 
sons,  by  name,  in  separate  clauses  ;  and  then 
added  the  following  clause  : 

"After  the  above-mentioned  articles  are 
taken  out  of  my  movable  estate,  let  the  re- 
mainder be  valued  by  indifferent  men  agreed 
upon  for  that  purpose,  and  then  be  divided  as 
my  heirs  can  agree  among  themselves  ;  and  if 
any  of  my  sons  aforesaid  should  die  without 
lawful  issue,  then  let  his  or  their  part  or  parts 
be  divided  equally  among  the  survivors,  unless 
it  should  happen  that  he  or  they  so  dying, 
should  leave  a  wife  behind,  in  which  case,  she 
shall  take  back  what  she  brought  with  her,  and 
one  hundred  pounds  besides,  and  only  the  re- 
mainder shall  be  divided  as  aforesaid," 

*The  testator  died  in  1809.  The  execu-  [*13 
tors,  soon  afterwards,  by  a  mutual  agreement 
among  all  the  heirs,  divided  the  personal  prop- 
erty among  them,  pursuant  to  the  will;  and  the 
note  in  question  was  delivered  by  the  executors 
to  John,  as  part  of  the  sum  due  to  him  by  vir- 
tue of  his  father's  will,  but  without  discriminat- 
ing whether  it  was  paid  as  part  of  the  specific 
legacy  or  of  the  remainder  of  the  estate,  direct- 
ed by  the  testator,  to  be  divided  among  his  heirs. 
The  remainder  so  directed  to  be  divided  was 
not  sufficient  to  pay  more  than  sixty  dollars  to 
each  of  the  sons.  John  continued  in  posses- 
sion of  the  note  so  delivered  to  him,  until 
March,  1811,  when  he  assigned  it  to  Sarah  C. 
Gregg,  and  a  few  days  thereafter  died  unmar- 
ried and  without  lawful  issue.  He  was  sick 
for  a  long  time  before  his  death,  and  was  at- 
tended by  Sarah  C.  Gregg,  and  gave  her  the 
note  in  question,  as  he  said  at  the  time,  as  a 
compensation  for  her  services.  She  had  lived 
for  many  years  in  the  family  of  the  testator, 
and  was  well  acquainted  with  the  will  of  the 
testator,  before  she  took  the  assignment  of  the 
note.  Samuel,  David,  and  Joseph,  soon  after 
the  death  of  John,  entered  the  room  where  he 
died,  and  broke  open  a  trunk  which  belonged 
to  their  brother  John,  in  his  lifetime,  and  took 
the  note  in  question,  together  with  other  notes 
and  papers,  which  they  claimed  by  virtue  of 
the  devise  over  in  the  will  of  their  father. 
Sarah  C.  Gregg  also  claimed  the  note,  by  vir- 

Pick.,  182 ;  Langworthy  v.^Chadwick.  13  Conn.,  42 ; 
Delhi  v.  King,  6  Serg.  &  R.,  29 ;  Mortimer  v.  Moffat, 
4  Hen.  &  Munf.,  503;  Geijrer  v.  Brown,  4  M'Cord. 
427;  Brummet  v.  Barber,  2  Hill  (S.  C.),  543 :  Hyde  v. 
Parrat,  1  P.  Wms.,  1 ;  Smith  v.  Clever,  2  Vern.,  59 ; 
Porter  v.  Tournay,  3  Ves.,  311. 

Wliere  the  use  involves  the  consumption  of  the  spcijic 
thing  devised,  the  gift,  of  necessity  in  most  cases,  is 
absolute.  Randall  v.  Russel,  3  Meriv.,  194 ;  Evans 
v.  Iglehart,  6  Gill  &  J.,  171 ;  Henderson  v.  Vaulx,  10 
Verg.,  30. 

Every  executory  devise  is  an  unalienable  interest. 
Jackson  v.  Bull,  10  Johns.,  19 ;  Jackson  v.  Robins,  16 
Johns.,  537 ;  see,  also,  above  case  of  Moffat  v.  Strong. 
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tue  of  the  assignment  to  her  ;  and  after  the 
commencement  of  the  present  suit,  executed  a 
release  to  the  defendant  of  the  note,  which  re- 
lease was,  by  consent,  admitted  to  be  given  in 
evidence  at  the  trial,  in  the  same  manner  as  if 
it  had  been  pleaded  puisdarrien  continuance. 

Messrs.  Story  and  P.  Ruggles,  for  the  plaint- 
iffs, cited  1  P.  Wins.,  534,  500,  551  ;  3  P. 
Wms.,  258  ;  1  Term  -Rep.,  593 ;  3  Term  Rep., 
143;  7 Term  Rep.,  555,  589;  1  Johns.  Rep., 
440;  3  Johns.  Rep.,  292  ;  5  Mass.  T.  Rep., 
500. 

Mr.  J.  Duer,  contra,  cited  9  Ves.,  152;  7 
Ves. ;  526  ;  2  Fearne.  210,  and  note  by  Powell ; 
Arab.,  262;  2  P.  Wms.,  230;  2  Ves.,  Jr., 
639  ;  4  Ves.,  150  ;  5  Ves.,  199  ;  3  P.  Wms., 
113. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

Whether  the  plaintiffs  are  entitled  to  recover, 
turns  wholly  upon  the  construction  to  be  given 
to  the  clause  in  the  will  of  the  testator.  After 
giving  certain  specific  parts  of  his  real  and  per- 
1 4*]sonal  *estate  to  each  of  his  sons,and  direct- 
ing the  remainder  of  his  movable  estate  to  be 
divided  among  his  heirs,  the  testator  adds  this 
provision  :  "and  if  any  of  my  sons  aforesaid 
should  die  without  lawful  issue,  then  let  his  or 
their  part  or  parts  be  divided  equally  among 
the  survivors,  unless  it  should  happen  that  he 
or  they  so  dying  should  leave  a  wife  behind, 
in  which  case  she  shall  take  back  what  she 
brought  with  her,  and  one  hundred  pounds  be- 
sides, and  only  the  remainder  shall  be  divided 
as  aforesaid." 

The  plaintiffs  claim  from  the  defendant  the 
amount  of  the  note  in  question  as  belonging  to 
the  surviving  sons,  under  the  above  executory 
devise.  The  note  had  been  delivered  to  John, 
one  of  the  sons  as  part  of  his  proportion  of  the 
estate  under  the  will,  and  he  had,  in  his  life- 
time, assigned  it  over  to  Sarah  C.  Gregg,  who 
has  since  released  the  defendant  from  it.  The 
devise  to  John  consisted  of  land,  specific  chat- 
tels, and  money,  or  the  proceeds  of  the  sale  of 
a  farm,  and  also  his  share  of  the  residuum  of 
the  movable  estate  ;  the  note  was  delivered  to 
him  by  the  executors  on  account,  or  in  part  of 
his  share  of  the  estate,  and  he  died  without 
lawful  issue. 

The  question  is,  whether  the  limitation  in 
this  case,  as  applicable  to  this  particular  sub 
ject,  be  good. 

There  does  not  appear  to  be  any  sufficient 
reason  for  confining  the  executory  bequest 
(assuming  it  to  be  valid)  to  the  residuum  of  the 
movable  estate  left  to  be  divided  by  the  heirs. 
The  words  of  it  do  not,  by  any  easy  or  natural 
construction,  confine  the  limitation  over  to  that 
part  of  the  will.  The  provision  is  general  in 
its  language  and  object,  and  extends  to  all 
the  previous  devises  to  the  son  or  sons  who  j 
should  so  die  ;  and  when  we  consider  the  lat-  ; 
ter  clause  respecting  the  wife,  it  appears  to  j 
have  been  the  testator's  intention  that  the  limit- 
ation should  reach  to  all  the  devises  and  l>e- 
quests,  as  probably  the  only  means  by  which 
the  wife  might  receive  her  stipulated  pro- 
vision. 

The  greatest  difficulty  that  arises,  in  starting 
the  main  point  for  any  purpose  of  considera- 
tion, is  to  avoid  being  overwhelmed  and  con- 
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founded  by  the  multitude  of  cases.  Lord 
Thurlow  said  there  were  fifty-seven  cases  on 
the  point,  and  we  know  that  they  have  greatly 
increased  since.  The  general  principle  is 
that  where  there  is  an  express  limitation  of  a 
chattel  by  words,  which,  if  applied  to  a  free- 
hold, would  create  an  estate  tail,  the  whole  in- 
terest vests  absolutely  in  the  first  taker,  and 
the  limitation  over  is  too  remote.  The  reason 
of  this  very  artificial  rule  is  best  given  by  Lord 
*Chaucellor  Thurlow,  in  the  cases  of  f*15 
The  Attorn-ey-GenefUl  v.  Bayley  and  of  Knight 
v.  Ellis,  2  Bro.,  553,  570.  If  a  man  gives  an 
estate  in  general  to  A  for  life,  and  adds,  but  if 
he  dies  without  issue,  I  then  give  it  to  B,  B  has 
no  immediate  gift,  but  only  a  contingent  in- 
terest, upon  A's  dying  without  issue,  and  it 
would  counteract  the  intention  of  the  testator 
if  B  took  it  immediately  upon  the  death  of  A. 
Therefore,  ex  necessitate  rei,  these  words  oper- 
ate to  an  enlargement  of  the  estate  for  life,  for 
otherwise  the  issue  of  A  would  not  take  at  all, 
and  B  would  take  the  whole.  It  is  necessary 
that  A  should  take  an  estate  which  must  de- 
volve beyond  his  issue,  and  upon  that  ground 
his  estate  is  extended  beyond  an  estate  for  life; 
and  in  a  freehold  interest^it  is  deemed  an  estate 
•tail,  and  in  a  chattel  interest,  an  absolute  prop- 
erty. A  must  be  considered  as  taking  for  the 
benefit  of  his  issue  as  well  as  of  himself,  and 
he  must  so  take  as  that  the  property  might  be 
transmissible,  through  him,  to  his  issue;  and 
this  can  only  be  by  his  being  considered  as 
taking  an  estate  tail  in  the  one  case,  and  the 
whole  interest  in  the  other. 

We  shall  meet  with  an  ample  illustration  and 
proof  of  this  doctrine,  in  practice,  by  looking 
into  the  cases  on  limitations  of  chattel  inter- 
ests by  will.  In  Beauclerk  v.  Dormer,  2  Atk., 
308,  and  in  Brigge  v.  Bensley,  1  Bro.,  188,  it 
was  decided  that  the  words  "dying  without 
issue  "  do,  in  the  case  of  a  chattel  as  well  as  of 
a  freehold  estate  devised  by  will,  mean  an  in- 
definite failure  of  issue,  and  that  they  were 
not  to  be  confined  to  issue  living  at  the  time  of 
the  death.  In  both  these  cases  the  limitation 
over  of  the  personal  estate  by  the  above  words 
was  held  to  be  too  remote,  and,  consequently, 
void.  Those  cases  are  supported  by  many 
others  of  like  import  (Saltern  v.  Saltern,  2 
Atk.,  376;  Erereat  .v.  Gill,  1  Ves.,  Jr.,  286; 
Cfuindless  v.  Price,  3  Ves.,  89;  Rawlins  v. 
Gold/rest,  5  Ves. ,  440) ;  and  they  are  selected 
as  leading  cases,  and  as  being,  in  point  of 
authority,  decisive  as  to  the  legal  effect  of  those 
precise  words  in  the  will  before  us,  but  they  do 
not  apply  to  numerous  other  expressions  which 
may  appear,  at  first  sight,  to  be  of  synonymous 
meaning.  And  it  ought  to  be  observed  that 
the  courts  have  generally  shown  a  disposition 
and  leaning  towards  giving  effect,  if  possible, 
to  these  testamentary  limitations,  and  have 
laid  hold  of  any  words  that  would  admit  of  a 
construction  to  take  the  case  out  of  the  general 
rule  so  as  to  give  effect  to  the  executory  devise. 
The  words  "leaving  issue"  have,  in  many 
cases,  been  deemed  sufficient  to  change  the 
operation  of  the  will,  and  to*show  that  f*lO 
the  limitation  was  meant  to  be  confined  to  issue 
living  at  the  death  of  the  first  taker,  and  so 
valid,  as  an  executory  bequest.  The  words, 
"  no  issue  behind  him,"  and  the  words,  "in 
default  of  issue,  then,  after  his  decease,  to 
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B,"  have  been  also  considered  as  of  decisive 
weight  in  support  of  this  construction. 

It  lias  also  been  said  that  there  was  a  dis- 
tinction as  to  the  words,  "  dying  without 
issue,"  between  a  devise  of  real  and  personal 
estate  ;  and  that  while  in  the  former  they 
were  construed  to  mean  a  general  or  indefinite 
failure  of  issue,  they  meant,  in  the  latter, 
issue  at  the  time  of  his  death,  and  so  the  limi- 
tation was  not  too  remote,  but  good,  in  the  lat 
ter  case,  and  void  in  the^  former.  This  dis- 
tinction was  made  by  Lord  Macclesfield,  in 
Forth  v.  Chapman,  1  P.  Wms.,  663,  and  in 
PlaydeUv.  Plat/dell,  1  P.  Wms.,  748,  and  ex- 
ploded by  Lord  Hardwicke,  in  Beauclerk  v. 
Dormer,  2  Atk.,  308,  though  expressly  admitted 
by  him  in  other  cases.  (3  Atk.,  208  ;  2  Ves., 
180.)  The  same  distinction  was  supported  by 
Lord  Mansfield,  in  Denn  v.  Shenton,  Cowp., 
410,  and  exploded  by  Lord  Kenyon,  in  Potter 
v.  Bradley,  3  Term  Rep.,  143,  and  Hoc  v. 
Jeffrey,  7  Term  Rep.,  595,  and,  lastly,  was  re- 
stored as  it  originally  stood,  in  Forth  v.  Chap- 
man, by  Lord  Eldon,  in  Crooke  v.  De  Vands, 
9  Ves.,- 197.  After  such  a  series  of  contradic- 
tory opinions  among  such  distinguished  judges, 
it  becomes  rather  hazardous  to  rest  this  point 
on  mere  authority  ;  and  without  undertaking, 
for  the  present  to  avail  ourselves  of  this  dis- 
tinction, or  to  decide  between  this  alternation 
of  opinion,  we  proceed  to  consider  the  con- 
struction and  effect  of  some  other  expressions 
in  the  will. 

If  the  limitation  rested  solely  on  the  words 
"dying  without  issue,"  we  have  seen  that  it 
would  fail ;  but  the  will  proceeds  and  gives 
the  part  of  the  son  so  dying  without  issue  to 
the  survivors,  except  the  portion  which  was  to 

fo  to  the  wife.  The  term  "  survivors  "  will 
e  found  to  rescue  the  limitation  from  the 
operation  of  the  general  principle,  and  to 
bring  it  within  the  reach  of  other  cases  which 
have  adjudged  that  expression  to  be  the  cause 
of  a  different  construction  ;  and  for  the  rea- 
son, that  it  could  not  have  been  intended  that 
the  survivor  was  to  take  only  after  an  indefinite 
failure  of  issue,  as  that  event  might  not  hap- 
pen until  long  after  the  death  of  all  the  sur- 
vivors. 

In  Hughes  v.  Bayer,  1  P.  Wms.,  584,  there 
was  a  devise  of  personal  estate,  and  the  sur- 
plus of  it  was  given  to  two  nephews,  and  upon 
either  dying  without  children,  then  to  the  sur- 
1 7*]  vivor.  *The  Master  of  the  Rolls  held  the 
devise  over  good,  for  the  devise  must  be  taken 
to  mean  children  living  at  the  death  of  the 
party,  and  not  a  general  failure  of  issue,  be- 
cause the  immediate  limitation  over  was  to  the 
survivor.  The  same  construction  was  given 
in  Nichotts  v.  Skinner,  Prec.  in  Chanc.,  528, 
which  was  a  devise  of  bank  shares  to  four 
children,  and  if  any  should  die  without  issue, 
his  or  their  share  to  go  to  the  survivors.  It  was 
held  that,  as  the  limitation  was  to  the  survivors, 
it  could  not  be  intended  a  dying  without  issue 
generally,  which  would  make  it  void  ;  but  a 
dying  without  issue,  in  such  a  manner  as  that 
the  survivors  or  survivor  might  take  it,  which 
must  be  during  their  lives,  and,  consequently 
good.  This  last  case  may  be  considered  as 
precisely  in  point ;  and  as  it  was  a  devise  of 
bank  stock,  it  meets  another  objection  in  the 
case,  as  to  the  nature  of  the  property  which  is 
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sought  to  be  made  the  subject  of  the  limita- 
tion. 

The  intent  of  the  testator,  according  to  the 
settled  legal  construction  of  terms,  appears, 
then,  in  this  case,  to  have  been  to  provide  for 
the  surviving  sons  on  the  contingency  of  either 
of  the  sons  dying  and  leaving  no  issue  at  his 
death  ;  and  as  this  intention  Ts  consistent  with 
the  rules  of  law,  the  limitation  over  is  good  by 
way  of  executory  devise. 

The  limitation  being  valid,  the  general  rule 
is,  that  the  devisee  has  not  power  to  defeat  it. 
Every  executory  devise  is,  as  far  as  it  goes,  a 
perpetuity  ;  that  is,  it  is  an  unalienable   inter- 
est.   The  devisee  has  only  the  use,  and  not  an 
absolute  interest  in  the  personal  property,  de- 
vised.   The  rule  holds  good  where  the  bequest 
is  of  specific    chattels,   as  books,    furniture, 
stock,  &c.    Thus  in  Hastings  v.  Douglass,  Cro. 
Car.,  343,  trover  was  held  to  lie  by  the  person 
entitled    in  remainder  against  a  third  person 
who  had,  after  the  widowhood   had  ceased, 
converted  certain  jewels,  devised  to  B.  during 
her  life  or  widowhood.      There  may  be  cases 
in  which  the  persons  in  remainder  cannot,  and 
ought  not  to  pursue  personal  property  in  the 
hands  of  a  bona  fide  holder,  as  a  purchaser  or 
creditor  under  the  first  legatee.      The  case  of 
negotiable  paper  and  of  money  bequeathed 
will  be  of  that  kind  ;  and  there  may  be  other 
cases  where  the  interests  of  commerce  and  of 
credit  require  that  the  purchaser  should  be 
protected.     The  Court  of  Chancery  may,  per- 
haps,  in  many  cases,  require  the   legatee  to 
give  security  before  he  can  demand  the  prop- 
erty of  the  executor,  and  may  even  restrain 
any  meditated  sale.     Lord    *Thurlow  f*18 
said,  in  the  case  of  Foley  v.  Burnett,  1  Bro.  C. 
C. ,  274,  that  if  a  trustee  had  the  use  of  a  spe- 
cific chattel  during  his  life,  the  equitable  prop- 
erty would  bind  the  legal,  and  that  if  a  credit- 
or of  the  trustee  took  the  goods  in  execution, 
he  would  himself  be  converted  into  a  trustee. 
It  is  not  requisite,  however,  to  go  beyond  the 
case,  nor    does  the  court  mean  to  give  any 
opinion  applicable  to  a  case  under  different 
circumstances.     Here  no  difficulty  arises,  and 
the  case  is  the  same  as  if  the  note  had  never 
been  transferred,  or  as  if  John's  portion  of  the 
personal   estate  had  existed  in  specific  mov- 
ables of  which  he  had  died  in  possession.  The 
note    was  never  collected  in  the  lifetime  of 
John.     If  it  had  been  paid  to  him,  it  would, 
no  doubt,  have  been  a  valid  payment,  but  it 
was  not  paid;  and  on  his  death-bed  he  assigned 
the  note  to  Sarah  C.  Gregg,  who  took  it  not 
only  as  a  sealed  instrument,    but    with    full 
knowledge  of  the  will,  and  of  the  rights  under 
that  will,  and  the  note  was  still  in  John's  ac- 
tual possession  at  his  death.     Sarah  C.  Gregg, 
therefore,  took  the  note,  subject  to  all  equity  ; 
and  the  release  which  she  executed  to  the  de- 
fendant was  after  the  commencement  of  the 
present  suit,  and  with  due  notice  to  the  de- 
fendant of  the  controversy.     It  was  done  in 
fraud  of  the  rights  of  the  persons  entitled  in 
remainder,  and  if  the  limitation  over  was  valid, 
and  is  to  be  regarded  in  a  court  of  law,  the 
rights  of  the  surviving  sons  under  the  will 
must  be  protected  against  this  assignment  and 
this  release.     They  were  both  made  in  viola- 
tion of  a  vested  right. 

Most  of  the  cases  on  the  subject  of  executo- 
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ry  devises  have  come  from  the  Court  of  Chan- 
cery ;  but  the  courts  of  law  have,  always,  from 
the  earliest  notice  of  executory  devises,  and 
whether  they  related  to  real  or  personal  es- 
tates, given  them  the  same  construction  and 
effect  that  were  given  to  them  in  chancerv. 
(8  Co.,  94  ;  Cro.  Car.,  343  ;  1  Salk.,  225  ;  Cowp., 
410.)  The  remedy  may  be  different,  but  the 
rules  of  property  are  and  ought  to  be  uniform 
in  both  tribunals.  The  interests  in  remainder, 
on  a  valid  executory  devise  of  lands  or  chat- 
tels, are  legal  interests  to  be  carried  into  exe- 
cution when  they  arise. 

The  court  are,  accordingly,  of  opinion  that 
the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 10  Johns.,  21 :  11  Johns.,  347 ;  16  Johns., 
433;  4  Wend.,  282;  11  Wend.,  292;  13  N.  Y.,  280;  4 
Barb.,  437 ;  15  Barb.,  625 ;  26  Barb.,  117  ;  28  Barb.,  144, 
640 ;  17  How.  Pr.,  251 ;  8  Abb.  Pr.,  375  :  1  Bradf .,  272 ; 
12  Wheat.,  164 ;  33  Ohio  St.,  103.  < 


19*]  *  JACKSON,  ex.  dem.  BREWSTER, 

v. 
BULL. 

Will  —  Fee  does  not  admit  of  Limitation  Over. 

B.  by  his  last  will,  after  devising-  a  certain  lot  of 
land  to  his  son  Moses,  his  heirs  and  assigns  forever, 
declared  as  follows  :  "  In  case  my  son  Moses  should 
die  without  lawful  issue,  the  said  property  he  died 
possessed  of,  I  will  to  my  son  Y.,"  &c. 

It  was  held  that  the  limitation  over  was  void,  as 
being:  repugnant  to  the  absolute  ownership  and  dis- 
posal of  the  property  given  to  Moses  by  the  will.* 

Citations-Fitzg-.,  314;  1  Ves.,  9;  5  Tyngr.,  500; 
Cro.  Jac.,  590  ;  1  Salk.,  299  :  ante,  12. 


was  an  action  of  ejectment,  for  lands 
-L  in  Wallkill,  in  Orange  County.  The 
cause  was  tried  at  the  Orange  Circuit  in  Sep- 
tember, 1811,  before  the  Chief  Justice,  when  a 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  following  facts  : 

Charles  Bull  died  seised  of  the  premises  in 
question.  By  his  last  will,  he  devised  to  his 
son  Moses,  and  to  his  heirs  and  assigns  for- 
ever, the  lot  bought  of  James  Young  ;  also 
the  one  half  of  his  right  in  the  bog  meadow, 
&c.,  and  also  bequeathed  to  him  five  hundred 
dollars,  to  be  paid  to  him  on  his  coming  of 
age.  To  his  son  Young  he  (tevised  the  farm 
bought  of  John  Booth,  &c.,  and  to  the  lawful 
heirs  of  his  body. 

*  Vide  Newkich  v.  N'ewkich,  2  Caines'  Rep.,  345  ; 
ante  paprc  12  ;  Jackson  v.  Delancy,  13  Johns,  537  ; 
Jackson  v.  Robins,  15;  Ibid.,  169  (In  error)  ;  16  Johns, 
5:17  ;  Jackson  v.  Delancy,  13  Johns.,  537. 


To  his  daughter  he  gave  six  hundred  dol- 
lars and  some  movables,  &c.,  to  his  other  son 
(James)  one  thousand  dollars  ;  and  the  residue 
of  his  property  he  directed  to  be  equally  di- 
vided among  his  four  children.  By  a  subse- 
quent clause,  the  testator  declares  :  "In  case 
my  son  Moses  should  die  without  lawful  issue, 
the  said  property  he  died  possessed  of,  I  will 
to  my  son  Young,  his  lawful  issue,  &c.  I  will, 
in  case  my  son  Young  should  die  without  law- 
ful issue,  the  property  he  died  possessed  of, 
should  go  to  my  son  Moses,  and  his  lawful 
issue,"  &c. 

After  the  death  of  the  testator,  Moses,  his 
son,  entered  into  possession  of  the  property  so 
devised  to  him  by  the  will  of  his  father,  and 
died  in  possession  thereof,  without  lawful 
issue  ;  and,  by  his  last  will,  devised  his  prop- 
erty to  his  wife,  sister  and  half  brother,  under 
whom  the  lessor  of  the  plaintiff  claimed 
title. 

Mr.  J.  Duer,  for  the  plaintiff,  contended 
that  the  limitation  over  was  void  :  1.  Because 
the  words  "dying without  lawful  issue, "must 
be  understood  a  general  and  indefinite  failure 
of  issue,  there  being  no  words  in  the  will 
manifestly  showing  the  intent  of  the  testator 
that  the  words  should  be  confined  to  the  issue 
living  at  the  time  of  the  death  of  the  first 
taker.  (2  Fearne,  322,  352  ;  1  P.  Wms.,  199, 
n.;  3  P.  Wms.,  99,  261,  n;  1  Ves.,  Jr.,  286; 
5  Ves., 440  ;  9  Ves.,  202  ;  7  Term  Rep..  589  ;  1 
Johns.  Rep.,  440  ;  3  Johns.  Rep.,  292  ;  2  Atk., 
308.) 

2.  Because  it  is  repugnant  to  the  absolute 
power  of  disposal  given  by  the  will  to  Moses, 
who  is  enabled  to  defeat  the  executory  devise  ; 
and  it  is  a  well-settled  rule,  that  it  is  not  in  the 
power  of  *the  first  taker  to  bar  or  de-  [*2O 
stroy,  in  any  manner,  the  subsequent  estate 
limited,  and  it  is  this  which  distinguishes  an 
executory  devise  from  a  contingent  remainder. 
(2  Fearne,  50,  4th  edit.)  This  could  not, 
therefore,  be  a  good  limitation  over,  by  way 
of  executory  devise. 

Messrs.  Story  and  Ruggles,  contra,  insisted 
that  the  limitation  over  was  good,  and  relied 
on  the  case  of  Foxdick  v.  Cornell,  1  Johns. 
Rep.,  440,  and  the  authorities  and  principles 
there  stated. 

Per  Curiam.  The  limitation  over  must  be 
considered  void.  Whether  it  would  have  been 
void,  as  applying  to  an  indefinite  failure  of  is- 
sue by  means  of  which  the  devisee  would  take 
an  estate  tail  (with  us  is  turned  into  an  estate 
in  fee),  is  a  question  we  need  not  now  discuss, 
for  it  is  void  on  another  ground,  as  being  re- 
pugnant to  an  absolute  control  over  the  estate 
which  the  testator  intended  to  give.  The  tes- 
tator gives  the  estate  to  Moses,  his  heirs  and 
assigns,  and  then,  "  in  case  my  said  son  Moses 


NOTR.—  WUl*-Ejcecutor\i  device—Fee  with  limita- 
tion itver. 

\\1iere  thr  derixee  trr  legatee  ha*  the  atmolnte  riyht  of 
alienation,  a  limitation  over  is  void.  In  other 
words,  a  fee  docs  not  admit  of  a  limitation  over. 
Jackson  v.  De  Lancy,  11  Johns.,  365;  13  Johns., 
537  ;  Jackson  v.  Kolilns,  16  JoluiH.,  537 ;  15  Johns., 
169;  Hclmerv.  Shoemaker.  23  Wend.,  137:  Donald 
v.WalKTOvc.  1  Sandf.  Ch.,  274:  McLean  v.  McDonald, 
2  Itarl).,  534  ;  Jackson  v.  Coleman.  2  Johns.,  391  ;  Ide 
v.  Ide.  5  Mass..  500  ;  nurbank  v.  Whitney,  24  Pick., 
14fl;  Hamsclell  v.  Hamsdcll.  21  Me.,28S;  Ttmewcll  v. 
Perkins.  2  Atk..  102;  Att'y-Genl.  v.  Hall,  Kttzjr.,  314. 

Rut  where  a  deviHc  to  made  to  one  awl  liixhcir*  fnr- 
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errr,  with  a  limitation  over  in  case  he  die  without 
issue,  the  limitation  may  be  sustained  as  an  execu- 
tory devise.  Anderson  v.  Jackson,  16  Johns.,  382, 
Kent  dissenting* ;  Vedder  v.  Kvertson,  3  Paijre,  2H1 : 
Pond  v.  licrRh,  10  Paigre,  140;  Lovett  v.  Huloid,  3 
»arb.  Ch.,  137;  Davison  v.  De  Forest,  3  Sandf .  Ch.. 
456;  Doe  v.  (Mover,  1  ('.  IJ.,  44«;  McRee's  Adm'rs  v. 
Means,  34  Ala..  349  ;  Kdwards  v.  (Jibbs.  39  Miss.,  174  ; 
Hut  see,  Wilkes  v.  Lion,  2  Cow.,  333;  Jackson  v. 
Thompson,  6  Cow.,  178;  Jackson  v.  Chrtstman,  4 
Wend.,  27T.  See,  also.  1  Washb.  Real  Prop.,  Vol.  I., 
p.  *54;  Vol.  II.,  p.  *3,  74;  Jarm.  Wills,  Vol.  I.,  p. 
H79,  and  note  to  precediiiK  ease. 
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should  die  without  lawful  issue,  the  property 
he  died  possessed  of,  I  will,"  &c.  The  case  of 
The  Attorney -General  v.  Hall,  Fitzg.,  314,  is  in 
point  to  show  that  these  last  words  imply  a 
power  of  alienation  by  the  devisee,  and,  con- 
sequently, an  absolute  ownership  repugnant 
to  the  limitation,  and  destructive  of  it.  The 
limitation  is  to  attach  only  upon  the  property 
he  died  possessed  of.  In  the  case  cited  there 
was  a  devise  of  real  and  personal  estate  to  the 
testator's  son,  and  to  the  heirs  of  his  body,  and 
that  if  he  should  die  leaving  no  heirs  of  his 
body,  then  so  much  of  the  real  and  personal 
estate  as  he  should  be  possessed  of  at  his  death 
was  devised  over  to  the  complainants  in  trust. 
The  son,  in  his  lifetime,  suffered  a  common 
recovery  of  the  real  estate,  and  made  a  will 
as  to  the  personal  estate,  and  died  without  is- 
sue, and  a  bill  was  filed  against  the  executor 
to  account.  The  Lord  Chancellor  King,  aided 
by  the  Master  of  the  Rolls,  and  the  Chief 
Baron  of  the  Exchequer,  determined  that  the 
devisee  was  tenant  in  tail  of  the  real  estate, 
and  had  barred  the  plaintiffs  by  the  common 
recovery ;  and  that  the  executrix  was  not  to 
account  for  the  personal  estate  to  the  persons 
claiming  under  the  limitation,  for  that  it  was 
void,  as  repugnant  to  the  absolute  ownership 
and  power  of  disposal  given  by  the  will. 

Lord  Hardwicke  has  given  his  sanction  to 
the  accuracy  of  that  case"  and  to  the  authority 
of  that  decision  (1  Ves.,  9) ;  and  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Ide  v. 
Ide,  5  Tyng,  500,  have  made  a  similar  decis- 
21*]  ion,  in  a  like  case,  *and  upon  the  same 
authority.  In  that  case,  after  an  absolute 
devise  of  real  and  personal  estate  to  the  son, 
the  will  adds  that  if  he  should  die  and  leave 
no  lawful  heirs,  what  estate  he  shall  leave,  to 
be  equally  divided,  &c.  The  limitation  there 
was  held  to  be  repugnant  and  void,  though  it 
was  admitted  that  without  that  clause  it  would 
have  been  a  good  executory  devise.  The 
question  does  not  turn  \ipon  the  fact  whether 
the  devisee  had  exercised  his  power  of  aliena- 
tion. He  had  not,  as  to  the  personal  estate, 
in  the  case  from  Fitzgibbon  ;  but  the  question 
is,  whether  the  clear  intent  of  the  testator  to 
give  him  an  absolute  control  over  the  property 
be  not  inconsistent  with,  and  destructive  to, 
what  would  otherwise  have  been  a  good  and 
binding  limitation.  A  valid  executory  devise 
of  real  or  personal  estate  cannot  be  defeated 
at  the  will  and  pleasure  of  the  first  taker. 
This  is  a  settled  principle.  It  cannot  be  barred 
by  a  common  recovery,  or  by  any  other  mode 
of  alienation.  (Petts  v.  Br&um,  Cro.  Jac. ,  590  ; 
1  Salk.,  299,  Powell,  J.)  The  devisee  has 
nothing  more  than  the  use  of  the  property 
devised  ;  and  if  he  could  legally  exert  an  ab- 
solute ownership  over  the  property,  it  would 
then  be  useless  for  the  law  to  recognize  and 
guard  with  any  anxiety  these  testamentary  set- 
tlements. This  point  was  sufficiently  discussed 
in  the  case  of  The  Executors  of  Moffat  v. 
Strong,  ante,  p.  12,  already  decided. 

Judgment  for  the  plaintiff. 

Cited  in— 13  Johns.,  552;  15  Johns.,  171;  16  Johns., 
584 ;  11  Wend.,  277  ;  4  Edw.,  710  ;  1  Sand.  Ch.,  277  ;  68 
N.  Y.,  491 ;  2  Lans..  274 ;  2  Barb.,  537 ;  4  Barb.,  427, 
614 ;  22  Barb.,  228 ;  1  Bradf .,  271 ;  3  Leg.  Obs.,  209; 
100  Mass.,  346 ;  19  Ohio  St.,  500. 
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e. 

JONES  AND   KEARNEY,    Impleaded   with 
JEKOME. 

Witness — Action  of  Trespass — Three  Joint 
Trespassers — One  not  Arrested  is  a  Competent 
Witness. 

In  an  action  of  trespass  quare  clausum  freytt, 
against  three  joint  trespassers,  two  were  taken,  and 
the  other  returned  not  found  ;  it  was  held  that  the 
one  which  had  not  been  arrested  was  a  competent 
witness  for  the  other  two  defendants,  on  the  trial  of 
the  cause. 

Not  having  a  legal  and  fixed  interest  in  the  event 
of  the  cause  the  objection  goes  to  his  credit,  not  to 
his  competency. 

Citations-Bull.  N.  P.,  286;  Gas.  temp.  Hardw.. 
115 ;  7  T.  R.,  27  ;  3  Johns.  Gas.,  82. 

THIS  was  an  action  of  trespass  quarecUiusum 
fregit.  The  capias  ad  rcspondendum  was 
served  only  on  Jones  and  Kearney,  two  of  the 
defendants,  and  was  returned  non  est  inventus 
as  to  the  other.  The  plaintiff  declared  against 
the  two  that  were  arrested,  and  the  other  de- 
fendant as  returned  not  found.  Jerome  never 
appeared  or  pleaded.  The  cause  was  tried  at 
the  Onondaga  Circuit,  in  1812,  before  Mr. 
Justice  Spencer.  It  was  proved  that  Jerome 
was  jointly  concerned  in  the  trespass.  The 
defendants  *offered  Jerome  as  a  witness,  [*22 
but  he  was  objected  to  as  incompetent,  and  re- 
jected by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff, 
against  the  other  two  defendants,  for  twenty 
dollars. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial ;  and  it  was  agreed  that  if 
the  court  should  be  of  opinion  that  Jerome 
was  a  competent  witness,  the  verdict  should  be 
set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  of  the  suit ;  otherwise,  the 
verdict  was  to  stand. 

Messrs.  Birdsey  and  Gold,  for  the  defend- 
ants, contended  that  Jerome  was  a  competent 
witness.  It  being  an  action  of  trespass,  he 
could  not  be  called  upon  by  the  other  defend- 
ants to  contribute  to  the  amount  of  damages 
which  might  be  recovered.  He  was  not,  there- 
fore, interested  in  the  event  of  the  cause.  His 
being  a  joint  trespasser  did  not  render  him  in- 
competent. (8  Johns.  Rep.,  418.)  And  though 
made  a  nominal  defendant,  yet,  never  having 
been  arrested,  he  was  not  a  party  in  the  caused 
and  could  not  be  affected  by  the  verdict.  (2 
Johns.  Rep.,  365.)  The  rule  laid  down  by 
Buller  (Bull.  N.  P.,  286)  is  not  now  the  law. 
The  rule  since  established,  by  various  decis- 
ions of  the  English  courts,  as  well  as  in  our 
own,  is,  that  a  person  not  having  an  interest 
in  the  the  event  of  the  cause  may  be  a  wit- 
ness ;  all  other  objections  go  to  his  credit  and 
not  to  his  competency.  (1  Saund.,  291,  notes  ; 
I  Term  Rep.,  163  ;  3  Term  Rep.,  27  ;  4  Burr., 
2251  ;  Str.,  613  ;  2  Esp.  Rep.,  552  ;  2  Campb. 
Rep.,  334,  7i.) 

Mr.  N.  Williams,  contra,  insisted  that  it  was 
an  established  and  well-settled  rule,  that  no 
party,  or  co-defendant,  or  co-trespasser,  could 
be  a  witness  in  the  cause.  (Peake's  Ev.,  153  : 
Cases  temp.  Hardw.,  123,  264;  Bull.  N.  P., 
286.)  On  an  indictment  against  joint  tres- 
passers, one  of  them  cannot  be  admitted  as  a 
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witness  until  he  has  been  acquitted.  Though 
not  interested,  as  it  regards  the  damages  to  be 
recovered,  yet  being  a  joint  trespasser,  Jerome 
must  be  considered  as  a  particeps  criminis. 

Per  Curiam.  As  Jerome  was  named  in  the 
writ  and  could  not  be  taken,  and  was  proved 
to  be  a  party  concerned  in  the  trespass,  he  was 
.an  incompetent  witness  according  to  the  old 
rule.  (Bull.  N.  P.,  286;  Lloyd  v.  William*, 
Cases  temp.  Hardw.,  115.)  But  since  the  case 
of  Bent  v.  Baker,  and  which  has  for  many 
years  been  adopted  by  this  court,  as  the  proper 
rule  (Fan  Nuys  v.  Terhune,  3  Johns,  Cases, 
82),  the  incompetency  of  a  witness,  on  the 
ground  of  interest,  must  be  confined  to  a  legal 
23*]  fixed  interest,  *in  the  event  of  the  suit. 
Jerome  had  no  such  interest,  and  the  objection 
went  only  to  his  credit. 

The  verdict  must  be  set  aside  and  a  new 
trial  awarded,  with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in-6  Cow.,  249,  315;  6  Wend,,  499;  7  Wend., 
236;  18  Wend.,  627;  How.  Gas.,  624;  6  Barb.,  573;  5 
How.  Pr.,  9  ;  2  McLean,  424  ;  2  Paine,  578. 


JACKSON,  ex  dem.  MANCIUS,  v.  LAWTON. 

Land  Patent — Second  One — First  Conducive 
until  set  aside — Scire  Facias  or  Bill  of  Infor- 
mation— Fraud  or  Latent  Defect — Grant 
Voidable  only  by  Suit. 

Letters  patent  issued  to  A,  for  a  lot  of  land,  dated 
:28th  October,  1811,  and,  afterwards,  a  patent  was  is- 
sued for  the  same  lot  to  B,  dated  the  5th  March, 
1812,  reciting1  and  alleging-  a  mistake  in  issuing  the 
first  patent  to  A.*  In  an  action  of  ejectment,  on  the 
demise  of  A,  the  first  patentee,  it  was  held  that  the 
first  patent  was  conclusive  as  to  the  title  of  the  les- 
sor, and  the  second  patent  was  inoperative  and  void. 

Where  two  patents  are  granted  for  the  same 
thing,  the  second  patent  is  inoperative,  until  the 
first  is  set  aside ;  and  the  first  patent  may  be  a  voided 
by  the  second  patentee,  by  scire  facias,  or  bill  or  in- 
formation in  the  Court  of  Chancery,  which  is  the 
only  mode  of  vacating  letters  patent,  which  are 
matter  of  record. 

If  a  patent  has  been  issued  by  fraud,  or  on  false 
suggestion,  unless  the  fraud- or  mistake  appear  on 
the  face  of  the  patent  itself ,  it  is  not  void,  but  void- 
able only,  by  suit  for  that  purpose. 

Citations— 4  Johns.,  1«3 ;  6  Edw.  IV.,  9  h  ;  Keilw., 
19B  b  ;  4  Inst.,  88  ;  Dyer,  197  It,  198  o :  Jenk.  Cent.,  126, 
case  56 ;  3  Lev.,  220 :  Dyer,  276  a,  pi.  52 ;  Year  Bk.,  39 
Hen.  VI.,  32/>:  Jenk.  Cent.,  126:  2  T.  K..  515;  Dyer, 
133  l> ;  Bro.  Trav.  Offl.,  pi.  52:  1  Vern.,  277,  370;  1  H. 
.&  M.,  23,  92,  165,  187,  190;  2  1,1.,  201,  244,  141 ;  1  Munf., 
134. 

THIS  was  an  action  of  ejectment,  for  part  of 
lot  No.  128,  in  the  Cayuga  reservation. 
The  cause  was  tried  at  the  Cayuga  Circuit,  in 
June,  1812,  before  Mr.  Justice  Spencer.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  the  following  case: 

The  plaintiff  gave  in  evidence  letters  patent, 
-dated  the  28th  of  October,  1811,  and  recorded 
the  4th  of  February,  1812,  in  the  clerk's  office 
at  Cayusra,  to  Manciua,  the  lessor,  for  lot  No. 
128,  on  the  east  side  of  Cayuga  Lake,  including 
the  premises  in  question. 

The  defendant  offered  to  give  in  evidence  a 
patent  to  Stephen  Allen  for  the  same  lot, 
bearing  date  the  5th  of  March,  1812,  which 

•Jackson  v.  Oltz,  2  Wendell.  537;  Jackson  v. 
Marsh.  6  Cowen,  2X1 :  Jackson  v.  Hurt,  12  Johns.,  77. 
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was  objected  to  by  the  plaintiff's  counsel,  on 
the  ground  that  it  was  subsequent  to  the  pat- 
ent to  the  lessor,  and  that  the  recitals  it  con- 
tained, and  the  allegation  of  mistake  in  issuing 
the  prior  letters  patent  to  the  lessor,  could  not 
be  inquired  into,  in  this  action. 

The  defendant  offered  to  give  parol  evidence 
that  Allen  was  in  possession  of  lot  No.  128,  in 
August.  1803,  and  had  paid  to  the  Treasurer 
|  of  the  State,  $1,430.64,  in  full  of  the  principal 
j  and  interest  due  for  the  said  lot.  This  evi- 
dence was  also  objected  to.  It  appeared  that 
the  defendant  was  in  possession  under  a  title 
derived  from  Allen. 

Mr.  Van  Vechten,  for  the  plaintiff,  contend- 
ed that  the  letters  patent  to  the  lessor,  were 
conclusive  evidence,  in  this  action,  and  en- 
titled the  plaintiff  to  recover  ;  that  the  validity 
of  the  patent  could  not  *be  tried  in  an  [*24 
action  of  ejectment  ;  and  that  if  the  defend- 
ant meant  to  contest  its  validity,  he  ought  to 
have  sued  out  a  scire  facias  for  that  purpose. 
He  cited  2  Bl.  Com.,  348  ;  4  Johns.  Rep.,  182  ; 
Plowd.,  229  ;  3  Bl.  Com.,  260  ;  2  Dyer,  198, 
n.  50  ;  3  Lev.,  221  ;  Vent.,  334. 

Messrs.  Hale  and  Foot,  contra,  contended 
that  the  commissioners  of  the  land  office  are  a 
board  instituted  for  special  purposes,  with 
special  and  limited  powers  ;  and  that  their 
acts  are  conclusive,  only  when  pursuant  to 
their  powers.  Patents  issued  by  the  commis- 
sioners of  the  land  office  stand  on  different 
ground  from  patents  issued  by  the  crown  in 
England.  Patents  issuing:  directly  from  the 
king  can  be  avoided  only  by  scire  facias.  They 
cited  the  Act  of  the  5th  of  April,  1802,  sess. 
25,  ch.  112,  sec.  3  ;  the  Act  of  the  28th  of 
February,  1806,  sess.  27,  ch.  22  ;  2  Roll.  Abr., 
191  ;  2  Saund.,  72,  n.  4  :  1  Com.  Dig.,  tit.  At- 
torney, 626  ;  5  Com.  Dig.,  tit.  Patent,  273  ;  3 
Johns.  Rep.,  495. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  patent  granted  to  the  lessor  of  the 
plaintiff,  being  the  elder  patent,  is  the  highest 
evidence  of  title.  As  long  as  it  remains  in 
force  it  is  conclusive  as  against  a  junior  patent 
for  the  same  lands.  If  the  lands  passed  by 
the  first  patent,  the  second  patent  is  without 
any  operation,  and  void.  It  has  been  the 
uniform  practice  in  our  courts,  in  all  questions 
of  title,  to  look  to  the  elder  patent,  and  to  give 
it  effect.  Nor  can  the  court  take  notice  of  any 
equitable  claim  upon  the  general  government, 
which  a  third  person  might  have  hud  in  re- 
spect to  the  lands  in  question,  prior  to  the 
issuing  of  the  patent.  We  can  only  look  to 
the  title  under  the  great  seal,  and  so  the  law 
was  declared  in  Jackson  v.  Inyraltam,  4  Johns. 
Rep.,  163.  The  elder  patent  must,  therefore, 
be  impeached  and  set  aside  before  we  can  ac- 
knowledge any  title  set  up  under  the  younger 
patent  ;  and  the  question  is,  whether  it  can  be 
impeached  by  parol  proof  in  this  suit.  Letters 
patent  are  matters  of  record,  and  the  general 
rvile  is  that  they  can  only  be  avoided  in  chan- 
cery, by  a  writ  of  scire  facias  sued  out  on  the 
part  of  the  government  or  bv  some  individual 
prosecuting  in  its  name.  This  is  the  settled 
English  course,  sanctioned  by  numerous  prec- 
edents ;  and  we  have  no  statute  or  precedent 
establishing  a  different  course.  The  books  fre- 
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quently  speak  of  the  very  case  of  two  succes- 
sive patents  for  the  same  tiling  ;  and  they  say 
25*J  the  *second  patent  is  void,  but  they  also 
say  that  the  scire  facias  lies  by  the  first  pat- 
entee against  the  second  patentee,  to  avoid 
his  patent,  and  the  precedents  are  that  way  ; 
this  produces  embarrassment  and  difficulty  in 
the  case,  as  it  would  seem  from  this  that  the 
last  patent  was,  in  the  first  instance,  to  be  pre- 
ferred. (6  Edw.  IV.,  9  b;  Keihv.,  196  b ;  4 
Inst.,  88  ;  Dyer,  197  b  ;  Hunt  v.  Coffin,  Dyer, 
198  a  ;  Jenk.  Cent.,  126,  case  56  ;  The  King  v. 
Butler,  8  Lev.,  220.)  In  the  case  of  JZisset  v. 
The  Corporation  of  Torrington,  Dyer,  276  a, 
pi.  53,  it  was  determined  by  the  Master  of  the 
Rolls,  with  the  aid  of  two  justices,  that  the 
scire  facitu  must  be  brought  by  the  first  pat- 
entee, and  that  it  would  not  lie  by  the  second 
patentee  against  the  first,  because  "  it  was  con- 
trary to  the  books  of  precedents,  and  the  com- 
mon course."  But  there  was  another  reason 
also  given  for  the  judgment  in  that  case, 
which  was  that  the  patents  were  not  of  one 
and  the  same  thing.  This  point  is,  however, 
by  no  means  to  be  considered  as  settled,  for,  in 
The  Duke  of  Norfolk's  case.  Year  Book,  39 
Hen.,  VI.,  32  b,  it  was  said  by  Coke,  that  if 
there  be  two  patents  of  the  same  thing,  the 
second  grantee  shall  not  oust  the  first  grantee, 
without  scire  facias  by  the  second,  as  the  first 
patentee  is  in  by  matter  of  record  ;  and  this 
position  was  impliedly  admitted  in  the  answer 
given  by  the  court.  The  same  thing  was  said 
by  Judge  Jenkins,  Cent.,  126;  and  it  was  as- 
sumed as  a  clear  point  by  the  counsel  in  the 
elaborate  argument  in  the  case  of  The  King  v. 
Amery,  2  Term  Rep.,  515.  In  Daniel's  case, 
Dyer,  133  b,  the  second  patentee  actually 
brought  a  scire  facias  to  repeal  the  prior 
patent,  and  I  think  it  would  be  difficult  to  as- 
sign a  good  reason  why  the  second  patentee 
should  not  have  the  writ.  He  is  better  entitled 
to  the  writ,  because  the  first  patent  is  the 
highest  evidence  of  right,  and  stands  good 
until  it  be  overthrown  ;  and  the  onus  of 
the  attack  is  thrown  upon  the  younger 
patent. 

The  English  practice  of  suing  out  a  scire 
facias  by  the  first  patentee  may  have  grown 
out  of  the  rights  of  the  prerogative,  and  it 
ceases  to  be  applicable  with  us.  It  was 
anciently  held  (Bro.  Trav.  Offi.,  pi.  52,)  that  if 
the  king  entered  without  office  or  title,  he 
who  had  the  right  could  not  enter  upon  the 
king,  but  was  put  to  his  petition. 
>~  In  addition  to  the  remedy  t)y  scire  facias, 
which  the  younger  patentee  has  in  this  case, 
there  is  another  by  bill  in  the  equity  side  of  the 
Court  of  Chancery.  Such  a  bill  was  sustained 
26*]  in  the  *case  of  The  Attorney-General  v. 
Vernon,  1  Ver.,  277,  370,  to  set  aside  letters 
patent  obtained  by  fraud,  and  they  were  set 
aside  by  a  decree.  In  Maryland  the  practice 
has  been  long  settled  to  vacate  patents  by  a 
decree  in  chancery,  founded  on  a  proceeding 
Jby  bill,  information  or  scire  facias  (1  H.  &  M., 
23,  92,  165  ;  2  H.  &  M.,  201 ,  244)  ;  and  in  one  of 
the  cases  it  was  admitted  by  the  Chancellor  (2 
H.  &  M.,  141),  that  as  long  as  a  grant  remained 
unrepealed  by  chancery,  it  must  prevail  at  law 
against  a  younger  grant]}  ^\ 

If  the  elder  patent  in  the  present  case  was 
issued  by  mistake,  or  upon  false  suggestions, 
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it  is  voidable  only  ;  and  unless  letters  patent 
are  absolutely  void  on  the  face  of  them,  or  the 
issuing  of  them  was  without  authority,  or  was 
prohibited  by  statute,  they  can  only  be  avoided 
in  a  regular  course  of  pleading,  in  which  the 
fraud,  irregularity  or  mistake  is  directly  put 
in  issue.  The  principle  has  been  frequently 
admitted,  that  the  fraud  must  appear  on  the 
face  of  the  patent,  to  render  it  void  in  a  court 
of  law  ;  and  that  when  the  fraud  or  other  de- 
fect arises  on  circumstances  dehors  the  grant, 
the  grant  is  voidable  only  by  suit.  (1  H.  &  M 
187,  190  ;  1  Munf.,  134.)'  The  regular  tribunal 
for  this  purpose  is  Chancery,  founded  on  a 
proceeding  by  scire  facias,  of  by  bill  or  infor- 
mation. It  would  be  against  precedent,  and 
of  dangerous  consequences  to  titles,  to  permit 
letters  patent  (which  are  solemn  grants  of 
record)  to  be  impeached  collaterally  by  parol 
proof  in  this  action. 

The  evidence  offered  at  the  trial  was  inad- 
missible, and  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 

Cited  in— 12  Johns.,  83;  6  Cow.,  282;  5  Denio,  398  : 
9  N.  Y.,  320,  359 ;  7  Barb.,  622 ;  8  Barb.,  278 :  25  Barb., 
210 ;  1  Abb.  N.  S.,  102 :  1  Rob.,  461 ;  7  Leg.  Obs.,  190 ; 
11  Wheat.,  384 ;  4  Wall.,  236 ;  7  Wall.,  228 ;  9  Wall., 
797  ;  14  Wall.,  440;  1  Paine,  656;  2  Cliff.,  375. 


*MOUNSEY  v.  DRAKE  AND  GOFF.  [*27 

Bond  to  Pay  or  Surrender  the  Defendant — Per- 
formance or  Prevention  must  be  Shown — Offer 
to  Surrender,  not  Performance. 

A  gave  a  bond  to  B,  conditioned  to  be  void  if  C, 
against  whom  A  had  brought  a  suit,  &c.,  should,  on 
or  before  a  certain  day,  pay  to  A  the  amount  of  the 
damages  and  costs  recovered  in  that  suit,  or  should 
surrender  himself  into  the  custody  of  the  sheriff  of 
L,  in  that  suit,  on  or  before  that  day,  &c.;  and  it 
was  proved  that  C  did  not  pay  the  money,  &c.,  but 
that  he  appeared  at  the  time  and  place  mentioned 
in  the  condition  of  the  bond,  and  offered  himself 
to  the  sheriff  of  L,  and  to  the  attorney  of  the 
plaintiff,  for  the  purpose  of  being  surrendered,  ac- 
cording to  the  condition  of  the  bond,  but  did  not, 
in  fact,  surrender  himself  into  the  custody  of  the 
sheriff.  It  was  held  that  the  condition  of  the  bond 
was  broken,  and  the  plaintiff  entitled  to  recover ; 
the  defendant  being  bound  to  procure  a  strict  per- 
formance of  the  specific  act  of  surrender  by  C  into 
the  custody  of  the  sheriff,  and  a  mere  offer  to 
surrender  by  C  would  not  excuse  the  non-perform- 
ance. 

Citations— Say.,  185;  5  Co.,  23;  1  Saund.,  215  ;  1  Ld.. 
Rayin.,  279 ;  1  Roll.  Abr.,  452  /. 

THIS  was  an  action  of  debt  on  a  bond  dated 
17th  January,  1811,  executed  by  the  de- 
fendants to  the  plaintiff,  for  one  hundred  and 
sixty  dollars,  conditioned  "  that  if  the  defend- 
ants should  pay  the  plaintiff  the  sum  of  eighty 
dollars  and  seventy-nine  cents,  together  with 
the  costs  of  the  suit  then  pending  in  the  Court 
of  Common  Pleas  of  St.  Lawrence  County,  in 
favor  of  the  plaintiff  against  Levi  Tuttle  (who 
had  given  a  cognovit  therein  for  that  sum),  on 
or  before  the  first  Thursday  of  June  next  en- 
suing the  date  of  the  said  bond  ;  or  if  the  said 
Levi  Tuttle  should  pay  the  said  sum,  or  sur- 
render himself  into  the  custody  of  the  sheriff 
of  the  said  County  of  St.  Lawrence,  in  the 
said  suit,  on  or  before  the  said  first  Thursday 
in  June  next ;  or  it  should  so  happen  that  the 
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said  Levi  Tuttle  should  die  on  or  before  the 
said  first  Thursday  in  June,  then  the  obliga- 
tion to  be  void,"  &c. 

The  cause  was  tried  at  the  St.  Lawrence  Cir- 
cuit the  34th  June,  1812,  before  Mr.  Justice 
Thompson.  The  plaintiff  produced  and  proved 
the  bond  and  also  a  record  of  a  judgment  in  the 
suit  referred  to  in  the  condition,  in  which  the 
costs  were  assessed  to  twenty-eight  dollars 
and  ten  cents,  and  claimed  damages  on  the 
breaches  assigned  under  the  statute  to 
one  hundred  and  fifteen  dollars  and  two 
cents. 

The  defendants,  under  a  notice  subjoined 
to  the  general  issue,  offered  to  prove,  by  Levi 
Tuttle,  that  he  (Tuttle)  was  at  the  court  house 
in  St.  Lawrence  County,  on  the  first  Thursday 
in  June,  1811,  and  appeared  before  the  sheriff 
of  the  county,  and  offered  to  surrender  him- 
self up  into  the  custody  of  the  sheriff,  agreeably 
to  the  condition  of  the  bond,  and  was  in  the 
presence  of  the  sheriff  and  the  plaintiff's  attor- 
ney, ready  to  surrender  himself,  «fec. 

The  plaintiff's  counsel  objected  to  the  admis- 
sion of  the  testimony,  1.  Because  it  went  to 
prove  only  an  offer  to  surrender  and  not  an 
actual  surrender.  2.  Because  Tuttle  was  an 
incompetent  witness,  on  the  ground  of  in- 
terest. 

The  defendants  then  produced  the  discharge 
of  Tuttle  under  the  late  Insolvent  Act,  and  lie 
was  admitted  as  a  witness.  He  testified  that 
he  was  at  the  court  house  in  Oswegatchie,  in 
St.  Lawrence  County,  before  and  on  the  first 
28*]  Thursday  of  June,  1811,  *having  gone 
there  for  the  purpose  of  exonerating  his  sure- 
ties, and  continued  there  during  the  June 
Term  of  the  Court  of  Common  Pleas  of  the 
county  ;  that  during  the  time  he  was  there,  he 
had  repeated  conversations  with  the  sheriff  of 
the  county,  and  mentioned  to  him  the  reason 
of  his  coming  there,  and  talked  about  surren- 
dering himself  ;  and  he  also  told  the  attorney 
of  the  plaintiff  that  he  had  come  there  to 
surrender  himself  up  in  exoneration  of  his  bail. 

Botli  the  sheriff  and  the  attorney  of  the 
plaintiff  testified  that  they  had  no  recollection 
of  seeing  Tuttle  at  the  June  Term  of  the 
Court  of  Common  Pleas,  &c..  or  that  any  con- 
versation passed  between  them  as  stated  by 
Tuttle.  The  attorney  stated  that  he  was  anx- 
ious to  have  Tuttle  taken,  and  had  actually 
filled  up  a  ca.  nfi.  for  that  purpose  ;  but  no  ex- 
ecution at  that  time  was  actually  issued  against 
him. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court, 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Henry  for  the  plaintiff. 

Mr.  Foot,  contra. 

Per  Curiam.  One  of  the  conditions  of  the 
bond  was,  that  Tuttle  should,  on  or  before  a 
given  day,  "surrender  himself  into  the*  cus- 
tody of  the  sheriff  of  St.  Lawrence,  in  the 
suit  "  therein  mentioned.  It  is  not  pretended 
that  the  other  disjunctive  condition  has  been 
performed  by  the  payment  of  the  money,  and 
the  question  then  recurs,  is  here  the  requisite 
evidence  of  the  performance  of  this  condi- 
tion ?  Tuttle  himself  says  that  he  appeared  at 
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the  court  house  on  the  day  (which  was  the  day 
of  holding  the  Court  of  Common  Pleas),  and 
talked  repeatedly  with  the  sheriff  as  to  his 
errand,  and  about  surrendering  himself,  and 
that  he  also  mentioned  his  business  to  the 
plaintiff's  attorney.  But  neither  the  sheriff  nor 
the  attorney  recollect  any  such  conversation, 
and  if  they  had,  the  conversation  cannot  be 
considered  as  amounting  to  a  surrender,  within 
the  meaning  of  the  condition.  He  was  to  sur- 
render himself  into  custody.  He  was  to  per- 
form this  specific  act,  and  the  defendants  were 
bound  to  see  it  performed,  or  pay  the  money. 
The  loose  conversation  which  Tuttle  might 
have  had  with  the  sheriff  and  attorney  was  no 
surrender.  That  conversation  was  liable  to  be 
misunderstood  ;  and  to  place  reliance  upon  it 
*might  be  productive  of  uncertainty,  [*2& 
mistake  or  fraud.  The  condition  of  the  bond 
required  the  performance  of  an  act  not  to  be 
mistaken  or  misunderstood,  and  the  defend- 
ants were  bound,  at  their  peril,  to  see  that  the 
sheriff  took  or  received  Tuttle  into  custody,  as 
a  prisoner  in  the  suit.  The  plaintiff  was  not  to 
do  any  act  to  facilitate  the  surrender.  No 
precedent  act  was  required  on  his  part,  and  it 
is  no  excuse  for  the  non-performance  of  the 
condition,  that  the  plaintiff  might,  and  did 
not,  issue  an  execution  to  the  sheriff,  or  that 
the  sheriff  might,  and  did  not,  or  would  not. 
take  or  receive  Tuttle  into  custody.  It  is  not 
sufficient  for  the  defendants  to  show  that 
Tuttle  had  even  done  all  in  his  power.  A 
performance  must  be  shown,  unless  prevented 
by  the  act  of  God,  or  by  the  act  of  the  law,  or 
by  the  act  of  the  obligee  himself.  Lord  Coke 
says  that  if  A  undertook  to  enfeoff  B,  he  is 
bound  to  prevail  on  B  to  accept  livery  of 
seisin.  So  if  A  covenant  that  B  shall  resign 
his  living  at  a  particular  time,  the  covenant  is 
forfeited,  though  the  Bishop  will  not  accept 
the  resignation.  Thus  in  the  case  of  Hexktth  \. 
Gray,  Saver,  185,  the  condition  of  the  bond 
was  that  the  obligor  should  deliver  up  a  vicar- 
age into  the  hands  of  the  proper  ordinary,  and 
it  was  held  to  be  no  excuse  for  the  non-per- 
formance of  the  condition,  that  the  obligor 
had  offered  to  resign  and  deliver  up  the  vicar- 
age, and  that  the  Bishop  had  refused  to  accept 
the  resignation.  The  Bishop  was  a  stranger  to 
the  obligee,  and,  therefore,  as  Sir  Dudley  Ry- 
der observed,  it  was  incumbent  upon  the  obli- 
gor to  procure  his.  acceptance  ;  for  if  an  obli- 
gor undertake  for  the  act  of  a  third  person 
who  is  a  stranger  to  the  obligee,  it  is  incum- 
bent upon  the  obligor  to  procure  the  act  to  be 
done,  unless  at  the  time  of  entering  into  the 
bond  there  was  an  impossibility  of  doing  the 
act,  or  the  doing  of  it  had  since  become  im- 
possible, by  the  act  of  God,  or  of  the  law. 
There  are  many  other  cases,  and  through  every 
period  of  the  law,  in  which  the  same  principle 
is  laid  down,  and  with  equal  strictness. 
(Liiiiili'tt  case,  5  Co.,  28;  Doughty  \.  Xutl,  1 
Saund.,  215  ;  Studholme  v.  Mandell,  1  Ld. 
Raym..  279;  1  Roll.  Abr.,  452,  1,  and  several 
cases  there  quoted  from  the  Year  Hooks.)  The 
bond  in  thUrase  was,  therefore,  forfeited,  and 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Dlstitifniislied-  4  Cow.,  41. 

nteri  In  -4  N.  Y..  413;  20  N.  Y..  201  ;  «I  N.  Y.,  17rt; 
1»  IJarb.,  :>42. 
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:3O*]  *VAN  ORDEN 

0. 
W.  AND  I.  VAN  ORDEN. 

Witt  —  Annuity  in  Lieu  of  Dower  —  Acceptance 
of  Annuity  an  Equitable  Bar  to  Dower  —  Ac- 
ceptance by  Devisees  and  Payment  of  Part  of 
Annuity  is  Equivalent  to  Promise  to  Continue. 

A  died  seised  of  a  large  real  and  personal  estate' 
which  he  devised  to  his  two  sons  for  life  ;  and  gave 
to  his  wife  an  annuity  of  $50,  during  her  widow- 
hood, and  directed  his  sons,  the  devisees,  in  conside- 
ration of  the  bequest  to  them  to  pay  the  said  sum  of 
$50  to  his  wife  yearly,  so  long  as  she  should  continue 
his  widow  ;  and  which  annuity  was  to  be  in  lieu  of 
•dower. 

The  devisees  proved  the  will  and  took  possession 
of  the  estate  so  devised  to  them,  and  paid  the 
widow,  on  account  of  the  legacy  so  bequeathed  to 
her,  $75  ;  but  afterwards  refused  to  pay  any  more. 
In  an  action  of  assumpsit,  brought  by  the  legatee 
against  the  devisees,  to  recover  the  annual  sums 
which  remained  due  and  unpaid,  on  account  of  the 
legacy,  it  was  held  that  the  acceptance  and  enjoy- 
ment of  the  estate  devised,  and  an  actual  payment 
of  part  of  the  annuity  by  the  devisees,  was  conclu- 
sive evidence  of,  and  equivalent  to,  an  express 
promise  by  them  to  pay  the  annuity,  and  that  the 
plaintiff  was  entitled  to  recover.  And  an  acceptance 
of  the  legacy  by  the  widow  was  held  to  be  an  equi- 
table bar  of  dower  ;  and  that  the  payment  of  part, 
and  judgment  recovered  by  her  for  the  residue  re- 
maining due,  would  be  a  good  plea  in  bar,  at  law,  to 
an  action,  for  her  dower,  being  conclusive  evidence 
of  an  agreement  and  election  to  accept  the  testa- 
mentary provision  in  lieu  of  dower. 

Citations—  7  Johns.,  99;  5  T.  R.,  690;  3  Leon,  373; 
Cro.  Eliz.,  128  ;  2  Sch.  &  Lef.,  450. 


was  an  action  of  assumpsit  for  a  leg- 
-  acy.  The  husband  of  the  plaintiff  died 
seised  of  a  large  real  and  personal  estate  ;  and 
by  his  last  will,  dated  the  2d  of  July,  1807, 
devised  all  his  real  estate  (except  sixty-nine 
acres  of  land)  to  his  two  sons,  the  defendants, 
during  their  natural  lives.  Having  proved  the 
will,  the  defendants  entered  into  possession  of 
the  property  devised  to  them,  on  the  lOih  of 
July,  1807.  The  will  contained  the  following 
bequest  to  the  plaintiff  :  "  I  give  and  bequeath 
to  my  beloved  wife  Sarah,  for  so  long  a  time 
as  she  shall  remain  my  widow,  the  sum  of  fifty 
dollars  annually.  It  is  my  will  and  pleasure, 
that  my  said  sons,  William  and  Ignatius, 
shall,  in  consideration  of  the  bequest  made  to 
them,  pay  to  my  said  wife  Sarah  the  said  sum 
of  fifty  dollars  yearly,  and  every  year  there- 
after, and  for  so  long  a  time  as  she  shall  re- 
main my  widow.  It  is.  nevertheless,  to  be  un- 
derstood that  the  said  annuity  is  in  lieu  of 
dower." 

The  estate  left  by  the  testator  was  abund- 
antly sufficient  to  pay  all  the  debts  and  lega- 
cies. The  plaintiff  has  remained  a  widow,  and 
has  received  of  the  defendants,  on  account  of 
the  said  legacy,  seventy-five  dollars  ;  and  there 
remained  due  to  her,  on  the  10th  of  July, 
1812,  one  hundred  and  seventy-five  dollars, 
with  interest  ;  to  recover  which  the  present 
suit  was  brought. 

The  cause  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  This  case  does  not  come  en- 
tirely within  that  of  Beecker  v.  Beecker,  7 
Johns.  Rep.,  99,  for  here  is  no  express  promise 
to  pay  admitted,  or  stated  to  have  been 
proved.  But  the  question  is,  whether  here  is 
not  a  circumstance  equivalent  to  such  a  prom- 
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ise.  The  defendants  are  the  original  devisees, 
and,  in  consideration  of  the  devise,  they  were 
expressly  charged  with  the  payment  of  the 
annuity  to  the  plaintiff.  They  took  possession 
of  the  land  devised,  and  they  have  paid  to  the 
plaintiff  the  first  and  part  of  the  second  annu- 
ity. There  is  no  excuse  offered  why 
*they  have  discontinued  the  payment,  [*31 
and,  perhaps,  it  is  not  going  too  far,  and  is 
within  the  spirit  of  the  former  decision,  to 
consider  the  acceptance  and  enjoyment  of  the 
estate  devised,  and  the  actual  payment  of  part 
of  the  annuity,  as,  in  this  case,  conclusive  evi- 
dence of  an  express  promise  to  pay,  and  so  as 
to  entitle  the  plaintiff  to  recover  in  this  action. 
The  court  are  inclined  to  go  so  far,  but  this 
decision  will  not  apply  to  a  suit  against  a  devi- 
see or  terre-tenant  who  has  not  either  expressly 
assumed  to  pay,  or  given  such  evidence  of  the 
promise. 

In  Deeks  v.  Strutt,  5  Term  Rep.,  690,  there 
was  no  express  promise  to  pay  the  legacy, 
though  the  executor  had  paid  it  for  several 
years,  and  the  court  held  that  the  suit  would 
not  lie.  But  the  force  and  effect  of  such  a 
payment,  as  evidence  of  an  express  promise, 
does  not  seem  to  have  been  considered  by  the 
court,  and  they  went  upon  reasoning  calcu- 
lated equally  to  defeat  the  action,  whether  there 
was  or  was  not  an  express  promise.  But  it 
being  now  settled  that  an  express  promise  by 
the  devisee  will  support  the  action  at  law,  we 
are  led  to  consider  whether  the  payment  of  the 
annuity  in  part  be  not  equivalent  to  the  ex- 
press promise.  It  is  a  solemn  act  and  admis- 
sion, as  strong  as  any  promise,  and  supposes  a 
promise  expressly  made  and  to  have  preceded 
the  payment.  After  the  annuity  has  been  reg- 
ularly paid  for  several  years,  as  it  was  in  the 
case  of  Deekx  v.  Slrutt,  it  seems  unreasonable 
to  consider  the  party  as  not  bound  at  law  to 
continue  to  pay,  unless  you  can  prove  that  at 
some  one  time  he  had  made  an  express  promise 
to  pay,  and  then  to  hold  him  bound.  His 
payment  is  the  best  evidence  of  such  a  prom- 
ise, for  it  is  one  partly  performed. 

Another  difficulty  "has  presented  itself  in 
this  case,  and  that  is,  whether  the  plaintiff,  by 
the  acceptance  of  the  annuity  already  paid, 
has  barred  herself  of  her  claim  of  dower.  As 
the  annuity  was  expressly  given  in  lieu  of 
dower,  the  acceptance  of  the  annuity  would  no 
doubt  constitute  an  equitable  bar ;"  but  unless 
she  has  also  legally  barred  herself,  it  would  be 
improper  for  a  court  of  law  to  allow  her  to  re- 
cover both  her  annuity  and  dower.  We  are 
inclined  to  think,  however,  that  a  judgment  in 
her  favor  in  this  suit,  and  especially  in  connec- 
tion with  the  payment  already  accepted,  would 
be  a  good  plea  in  bar  of  her  dower,  as  being 
conclusive  evidence  of  an  agreement  and  elec- 
tion to  accept  of  the  testamentarv  provision,  in 
lieu  of  dower.  In  3  Leon.,  378,  it  seemed  to  be 
admitted  that  if  the  wife  accepted  of  a  joint- 
ure made  after  marriage,  by  entry  upon  the 
land,  it  would  constitute  a  legal  *bar  of  [*32 
dower,  and  that  her  election  would  bind  her  at 
law.  In  Gosling  v.  Warburton,  Cro.  Eliz.,  128, 
a  recovery  in  dower  was  held,  at  law,  a  bar  to 
a  suit  for  a  testamentary  provision  made  for 
her  in  lieu  of  dower.  These  cases  are  cited  by 
Lord  Eedesdale,  2  Sch.  &  Lef.,  450,  to  show 
that  courts  of  law,  as  well  as  courts  of  equity, 
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will  hold  the  wife  to  her  election  ;  and  that 
whenever  she  has  by  her  acts  declared  that 
election,  and  proceeded  upon  it,  she  shall  be 
deemed  to  have  put  an  end  to  the  counter 
claim.  He  says  (and  we  all  know  that  he  is 
deservedly  considered  as  a  most  eminent  au- 
thority) that  there  is  no  difference,  in  princi 
pie,  in  the  decisions  of  the  courts  of  law  and 
equity  on  this  subject,  and  that  the  difficulty 
of  reaching  the  justice  of  the  case  has  fre- 
quently thrown  these  questions  into  courts  of 
equity. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Cow.,  144 ;  7  Cow.,  289 :  13  Wend.,  556 ;  4 
Edw.,  739 ;  7  N.  Y.,  166 ;  24  N.  Y.,  134 ;  5  Barb.,  411 ;  33 
Barb.,  253;  30  How.  Pr.,  435 ;  1  T.  &  C.,  269,  273 :  2 
Rob.,  350. 


SAWYER  ».  LYON. 

Contribution  —  Two  Purchasers  of  Separate  Parts 
of  a  Lot  Covered  by  Mortgage. 

Where  two  persons  purchase  separate  parcels  of  a 
lot  of  land  previously  mortgaged,  and  one  of  them, 
afterwards,  pays  more  than  his  share  of  the  mort- 
gage money,  in  proportion  to  the  part  of  the  lot 
owned  by  him,  he  may  call  on  the  other  for  con- 
tribution of  his  aliquot  share,  or  such  part  of  it  as 
has  been  so  paid  ;  but  not  for  any  part  advanced  by 
him  less  than  his  proportion,  though  the  other  has 
paid  nothing. 

Citations—  3  Co.,  11  b  ;  Fitz.,  N.  B.,  tit.  Writ  of  Con- 
tribution ;  Bro.  Abr.,  tit.  Suite  and  Contribution, 
pi.  18,  and  tit.  Contribution,  A,  pi.  1;  2  Bos.  &  P.. 
270. 


was  an  action  of  assumpsit.  The  dec- 
J-  laration  contained  the  common  money 
counts.  The  defendant  gave  a  cognovit  actionem, 
subject  to  the  opinion  of  the  court,  on  the  fol- 
low ing  case  : 

A  lot  of  land,  containing  one  hundred  and 
sixty  acres,  was  mortgaged  by  Pease,  the 
owner,  to  the  people  of  the  State,  on  the  3d  of 
October,  1797,  for  securing  the  payment  of  five 
hundred  and  sixty-one  dollars  and  eighty-one 
cents.  Subsequent  to  the  mortgage  the  plaint- 
iff purchased  of  Pease  sixty  acres,  part  of  the 
lot  :  and  the  defendant  also  purchased  of 
Pease  fifty-three  acres,  part  of  the  same  lot. 
The  defendant,  at  the  time  of  the  purchase, 
gave  Pease  a  bond  to  indemnify  him  against 
the  payment  of  a  portion  of  the  mortgage 
money,  equal  to  the  part  of  the  lot  purchased 
by  the  defendant. 

The  -plaintiff,  at  different  times,  paid  one 
hundred  and  sixty-eight  dollars  and  twenty 
cents  on  the  mortgage,  and  the  defendant  paid 
twenty-three  dollars,  which  payments  were 
applied  to  the  whole  lot  mortgaged.  The  pay- 
ments by  the  plaintiff  were  voluntary,  and 
without  any  request  on  the  part  of  the  defend- 
ant, or  promise  by  him  to  refund  his  proper 
tion. 

The  present  suit  was  brought  to  recover  of 
the  defendant  his  proportional  part  of  the 
amount  so  paid  by  the  plaintiff.  It  was  agreed 
that  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  a  judg- 
ment of  nonsuit  should  be  entered  ;  otherwise, 
iiJ5*J  *a  judgment  was  to  be  entered  for  the 
plaintiff,  on  the  cofjnmrit. 

Per  Curiam.  It  does  not  appear  from  tin- 
case  that  the  plaintiff  has  even  paid  his  pro- 
JOHNS.  RKP.,  lu. 


portional  share  of  the  debt,  charged  upon  the 
lot ;  and  therefore,  he  has  not  shown  a  right 
to  recover  from  the  defendant  any  propor- 
tional part  of  the  money  he  has  paid.  Had  the 
plaintiff  paid  more  than  his  just  proportion,  he 
would  then,  no  doubt,  have  been  entitled  to 
have  called  upon  the  defendant  for  contribu- 
tion of  his  aliquot  share,  or  such  part  of  it  as 
had  been  paid  ;  and  this,  upon  a  clear  prin- 
ciple of  equity,  which  is  fully  illustrated  in 
the  books,  and  was  well  known,  and  quite 
familiar,  as  Lord  Coke  admits,  to  the  judges 
and  sages  of  the  common  law.  (Sir  William 
Herbert's  case,  3  Co.,  11  6;  Fitz.  N.  B..  tit. 
Writ  of  Contribution  ;  Bro.  Abr.,  tit.  Suite 
and  Contribution,  pi.  18,  and  tit.  Contribution, 
A,  pi.  1  ;  Deering  v.  Earl  of  Winchelsea,  2  Bos. 
&  Pull.,  270.)  Upon  thiscase,  as  it  stands,  the 
defendant  is  entitled  to  judgment ;  but,  ac- 
cording to  the  stipulation  in  the  case,  judg- 
ment of  nonsuit  is  to  be  entered. 

Judgment  of  nonsuit. 


SWASEY 

v. 

THE  ADMINISTRATOR  OF  VANDER- 
HEYDEN. 

Infancy — Negotiable  Note  by  Infant  for  Neces- 
saries. 

A  negotiable  note  given  by  an  infant,  even  for 
necessaries,  is  void. 

Citations  -Chitty  on  Bills,  20  ;  1  Camp.,  IV.  P.,  552, 
553,  n.:  1  T.  R.,  40. 

THIS  was  an  action  of  ansumpsit,  brought  on 
the  following  note,  given  by  the  intestate, 
in  his  lifetime.  "  February  18th,  1810,  for 
value  received  for  boarding,  I  promise  to  pay 
Ralph  Day,  or  bearer,  one  hundred  and  fifteen 
dollars,  by  the  first  day  of  June  next."  The 
defendant  pleaded  the  general  issue,  and  the 
infancy  of  the  maker  of  the  note.  The  plaint- 
iff replied  that  the  note  was  given  to  the  payee, 
for  necessary  boarding,  lodging  and  washing, 
furnished  by  him  to  the  intestate,  in  his  life- 
time. The  defendant  rejoined  that  the  note 
was  not  given  for  necessaries,  &c. ,  and  issue 
was  joined  thereon. 

At  the  trial,  it  was  proved  that  the  intestate 
was  an  infant  when  he  gave  the  note.  It  was 
contended  by  the  plaintiff's  counsel  that  the 
note  having  been  negotiated  and  transferred  to 
the  plaintiff,  the  consideration  could  not  be 
inquired  into,  or  impeached  on  *the  [*34 
ground  of  infancy.  The  judge  ruled  that  the 
note  was  not  conclusive.  The  payee  was  then 
called  as  a  witness,  and  testified  that  the  in- 
testate boarded  and  lodged  with  him  for  nine 
months,  at  the  rate  of  one  hundred  per  annum  ; 
that  besides  the  boarding,  the  witness  had  a 
large  account  against  the  intestate,  for  liquors 
furnished  him,  and  for  hone-hire, and  a  saddle 
worth  fifteen  dollars,  sold  to  him.  The  wit- 


NOTK.-  -A>f;oM«iWr  jxi/wr—  Infant*. 

A'cyif ifi/ife  jMjif-r  yfrc/i  1>]i  an  infant  in  roi'latilf, 
and  limy  tw  uttinned  when  he  comes  of  age.  (Jood- 
sell  v.  Meyer,  3  Wend.,  47H:  Kverson  v.  Carpenter, 
17  Wend. .419;  Delano  v.  Blake,  11  Wend.,  H5;  Bay 
v.Ciiiiii.  I  Denlo,  108;  Tuft  v.  Sergeant,  18  Hurl).. 
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ness  bad  received  a  considerable  payments 
from  the  intestate,  and  the  note  was  given  for 
the  balance  of  the  account.  The  intestate  be- 
came of  age  a  few  months  after  it  was  given. 
The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  for  the  nine  months 
board,  at  the  rate  of  one  hundred  dollars  per 
annum,  and  for  the  saddle,  but  that  the  residue 
of  the  account  ought  to  be  rejected.  The  jury 
found  a  verdict  for  the  plaintiff  for  ninety  dol- 
lars, subject  to  the  opinion  of  the  court  on  a 
case  containing  the  facts  above  stated,  which 
was  submitted  to  the  court  without  argument. 

Per  (Juriam.  A  negotiable  note  given  by  an 
infant,  even  for  necessaries,  is  void.  This  we 
considered  to  be  the  law,  and  it  is  the  opinion 
of  -respectable  writers.  (Chitty  on  Bills,  20 ; 
1  Campb.  N.  P.,  553,  note.)  The  reason  given 
is,  that  if  the  note  be  valid,  in  the  first  in 
stance,  as  a  negotiable  note,  the  consideration 
cannot  be  inquired  into  when  it  is  in  the 
hands  of  a  bona  fide  holder,  and  the  infant 
would  thereby  be  precluded  from  questioning 
the  consideration.  For  the  same  reasons  it  has 
been  held  (1  Term  Rep.,  40),  that  an  infant 
cannot  state  an  account,  as  that  would  pre- 
clude him  from  investigating  the  items.  It 
has  also  been  held  (1  Campb.  N.  P.,  552)  that 
he  cannot  accept  a  bill  of  exchange  for  neces- 
saries. Under  the  general  issue,  the  defendant 
is  accordingly  entitled  to  judgment :  and  the 
plaintiff  would  even  have  failed  on  the  other 
ground  taken  at  the  trial,  for  only  part  of  the 
note  was  for  neccessaries. 

Judgment  for  the  defendant. 

Overruled--3  Wend.,  479;   13  Barb.,  538;  18  Barb., 
322 :  4  McCord.  221. 
Cited  in-15  Wend.,  71,  635. 
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Statute  of  Limitations — Offer  to  Prove  Payment 
Takes  Case  Out  of. 

A  was  sued  on  a  note  given  by  him  and  B,  in 
17IKJ,  and  pleaded  the  statute  of  limitations.  It  was 
proved  that  A,  about  two  years  before  the  suit  was 
brought,  was  shown  the  note,  and  admitted  that 
he  made  it,  but  said  that  it  had  been  paid,  and  that 
he  had  sent  the  money  to  B  to  pay  the  plaintiff,  and 
supposed  it  was  paid  :  and  that  he  could  make  it  ap- 
pear that  it  had  been  paid. 

It  was  held  that  this  was  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute,  and  that 
the  burden  of  proving  the  payment  rested  on  the 
defendant. 

T^HIS  was  an  action  of  assumpsit  brought  on 
A  two  promissory  notes  made  by  the  defend- 
ant and  Sylvester  Richmond,  dated  5th  Novem- 
ber, 1793.  The  defendant  pleaded  non  ansump- 
ait  and  the  statute  of  limitations. 

On  the  trial,  at  the  Rensselaer  Circuit,  in 
1811,  it  was  proved,  that  about  two  years  be- 
fore the  defendant  was  shown  the  notes  and 


called  upon  for  payment.  The  defendant  ad- 
mitted that  he  made  the  notes,  and  that  they 
were  given  for  an  honest  debt,  but  said  that 
they  had  been  paid  ;  that  the  defendant  had 
sent  the  money  to  Richmond,  and  he  sup- 
posed Richmond  had  paid  the  plaintiff  ;  but  if 
Richmond  had  not  paid  the  notes,  the  defend- 
ant said  he  would  pay  them  ;  that  he  would 
not  plead  the  statute  of  limitations,  unless  the 
money  had  been  paid  ;  and  he  thought  he 
could  make  that  appear. 

The  judge  was  of  opinion  that  this  acknowl- 
edgment took  the  case  out  of  the  statute,  and 
directed  the  jury  to  find  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial ;  which  was  submitted  to 
the  court,  on  the  above  case  without  argument. 

Per  (Juriam.  The  defendant  admits  the 
debt,  and  does  not  pretend  he  had  paid  it.  but 
supposed  his  partner  Richmond  had  paid  it, 
and  he  takes  upon  himself  the  burden  of  prov- 
ing it,  for  he  said  he  thought  he  could  make 
that  appear.  This  was  sufficient  to  take  the 
case  out  of  the  statute,  and  to  cast  upon  the  de- 
fendant the  necessity  of  proving  payment ;  and 
though  the  court  might  have  been  induced  to 
look  with  a  very  indulgent  eye  upon  the 
proof  of  the  payment  which  might  have  been 
produced,  yet  here  none  was  attempted  to  be 
produced. 

Notion  denied. 
Cited  in— 15  Wend.,  287. 


*LINNINGDALE  v.  LIVINGSTON.  [*3G 

Practice  —  Special  Agreement  and  Common 
Counts — May  Special  Agreements  be  Used  to 
Lessen  Quantum  of  Damages  f 

Where  a  plaintiff  dec  lares  on  a  special  agreement, 
and  also  on  the  common  counts,  he  may,  at  the 
trial,  waive  the  special  agreement  and  proceed  on 
the  common  counts  ;  and  where  the  evidence  is  suf- 
ficient to  support  the  general  count,  supposing  he 
had  not  declared  on  a  special  agreement,  the  plaint- 
iff is  entitled  to  recover  on  such  general  count, 
without  any  attempt  to  prove  the  agreement. 

It  seems  that  the  defendant  may,  in  such  case, 
give  the  special  agreement  in  evidence,  in  order  to 
lessen  the  Quantum  of  damages;  but  if  offered  merely 
to  defeat  the  action,  by  showing  a  failure  of  per- 
formance on  the  part  of  the  plaintiff,  it  is  im- 
material, and  may  be  rejected. 

Citations— 4  Bos.  &  P..  351 ;  7  Johns.,  132  ;  Bull.  N. 
P.,  139 ;  Doug.,  651 ;  5  Tyng,  391. 

THIS  was  an  action  of  assumpsif.  The  first 
count  in  the  declaration  was  on  a  written 
agreement,  dated  the  3d  May,  1807,  by  which 
the  plaintiff  promised,  and  bound  himself,  to 
deliver  to  the  defendant,  on  or  before  the  1st 
May,  then  next,  one  hundred  and  thirty  logs 
of  yellow  pine,  straight  and  fit  for  boring, 
&c. ,  and  that  the  plaintiff  should  find  a  per- 


320 :  Earle  v.  Reed,  10  Met.,  387 ;  Buzzell  v.  Bennett, 
2  Cal.,  101 :  Wright  v.  Steele,  2  N.  H..  51 ;  Best  v. 
Givens,  3  B.  Mon..  72. 

Such  paper  to  held  to  he  void  hy  some  authorities*. 
Above  case  of  Swasey  v.  Vanderheyden  ;  Alsop  v. 
Todd,  2  Root,  105;  Maples  v.  Wightman.4  Conn.,  376. 

An  infant  cannot  hind  himself  absolutely  on  nego- 
tiahle  paper.  Williamson  v.  Harrison,  Holt,  359 ;  3 
Salk.,  197:  Carth.,  160;  Williamson  v.  Watts.  1 
Camp.,  552 ;  McCrillis  v.  How,  3  N.  H.,  348 ;  McMinn 
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v.  Richmonds,  6  Yerg.,  9 ;  Henderson  v.  For,  5  Ind., 
489 ;  1  Pars.  Bills.  &  N.,  69 :  Story,  Prom.  N.,  sec.  68 ; 
Story,  Bills,  sec.  84. 

He  may  transfer  negotiable  paper  payahle  to  him 
hy  indorsement.  Nightingale  v.  Withington,  15 
Mass.,  272 ;  Frazier  v.  Massey,  14  Ind.,  382 ;  Gray  v. 
Cooper,  3  Dougl.,  65. 

As  to  when  acts  of  infants  are  void  and  when 
voidable,  see  full  note  to  Conroe  v.  Birdsall,  1 
Johns.  Cas.,  147. 
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son  to  bore  the  logs,  &c. ,  and  to  lay  them,  for 
the  sum  of  eighty-seven  and  a  half  cents  per 
rod,  &c. ,  and  also  to  deliver  four  large  logs  for 
troughs,  at  the  same  time,  &c.  And  the  de- 
fendant promised  to  pay  the  plaintiff  on  the 
delivery  of  the  logs,  at  the  landing  place  of  the 
defendant,  two  hundred  and  fifty  dollars,  and 
seventy-five  dollars  more  when  they  should  be 
bored  and  laid,  &c.,  and  eighty-seven  and  a 
half  cents  per  rod,  &c.  The  plaintiff  averred 
a  delivery  of  the  logs,  and  a  readiness  to  per- 
form on  his  part,  and  a  non-performance  of 
the  contract  on  the  part  of  the  defendant. 
There  were  two  other  counts  on  a  parol  agree- 
ment of  the  same  import,  and  the  common 
counts  for  goods  sold  and  delivered,  money 
paid,  &c.  The  defendant  pleaded  non  assump- 
sit,  with  notice  of  a  set-off. 

At  the  trial,  it  was  proved  that  the  agent  of 
the  defendant  gave  the  plaintiff  a  receipt,  dated 
the  12th  June,  1807,  for  one  hundred  and  thirty 
logs  delivered  by  the  plaintiff  ;  and  the  agent 
stated  that  he  understood  from  the  parties  that 
the  price  of  the  logs  was  two  dollars  and  fifty 
cents  apiece.  That  the  plaintiff  said,  by  his 
agreement  he  was  to  lay  the  logs  immediately, 
and  that  he  would  send  workmen  and  have  it 
done  in  twenty  days.  The  plaintiff,  however, 
did  not  send  the  workmen  until  late  in  the 
autumn,  when  the  defendant  was  going  to 
town,  where  he  resides  in  winter,  and  he  then 
refused  to  let  the  plaintiff  lay  the  logs,  as  it  was 
not  a  proper  time,  nor  according  to  the  agree- 
ment. About  a  year  afterwards,  the  defendant 
used  some  of  the  log's  in  making  docks  ;  and 
about  three  years  after,  he  used  the  others  in 
laying  a  water-course.  The  plaintiff's  counsel 
declared  that  he  did  not  proceed  on  the  written 
agreement ;  but  on  the  general  counts  in  the 
declaration,  and  having  proved  the  delivery 
and  price  of  the  logs,  he  rested  the  cause,  con- 
tending he  had  produced  evidence  sufficient  to 
entitle  the  plaintiff  to  recover  ;  and  it  was  so 
ruled  by  the  judge. 

The  defendant  then  offered  to  give  the  writ- 
ten agreement  in  evidence,  and  to  prove  that 
the  plaintiff  had  failed  to  perform  the  contract 
37*]  *on  his  part  ;  and  contended  that  this 
action  was  not  sustainable  on  the  general 
counts,  but  the  plaintiff  should  have  brought 
trover.  The  evidence  was  objected  to,  and 
overruled  by  the  judge.  It  was  proved  that 
about  fifteen  or  twenty  of  the  log-<  were  used 
by  the  defendant,  in  building  the  dock,  and 
that  one  dollar  and  fifty  cents  was  the  value  of 
dock  log*. 

The  judge  directed  the  jury  that  the  plaint- 
iff was  entitled  to  recover  for  the  logs  delivered, 
at  the  rate  of  two  dollars  and  fifty  cents  apiece, 
and  the  interest  on  the  amount,  from  the  12th 
June,  1807 ;  and  the  jury  found  a  verdict  ac- 
cordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  u  new  trial. 

Mr.  Mutxon  for  the  defendant. 

Mr.  Oakley,  contra. 

Per  Ouriam.  The  plaintiff,  upon  the  trial, 
abandoned  the  special  agreement,  upon  which 
he  had  declared,  and  went  upon  the  general 
indehiliituH  axuttmjmt  for  goods  sold,  by  proving 
the  delivery  and  acceptance  of  the  logs,  and 
that  the  special  agreement  was  no  longer  sub- 
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sisting  and  in  force,  but  had  been  put  an  end 
to  by  the  refusal  of  the  defendant  to  permit  the 
logs  to  be  laid,  and  by  appropriating  them  to 
his  own  use.  This  evidence  was  accordingly 
admissible;  and  the  cases  of  Cookv.  Munstone, 

4  Boss.  &  Pull.,  351,  and  Tuttle  v.  Mayo,  7 
Johns.  Rep.,  132,  allow  the  party  in  such  cases 
to  recover  on  the  general  counts.     It  is  admit- 
ted, in  Bull.  N.  P.,  139,  to  be   now  the  rule 
that,  if  there  be  a  special  agreement,  and  the 
work  be  done,  but  not  in   pursuance  of  it, 
the  plaintiff  may  recover  upon  a  quantum 
meruit,  for  otherwise  he  would  not  be  able  to 
recover  at  all.  The  case  of  Harris  v.  Oke  is  there 
cited,  in  which  Lord  Mansfield  ruled  at  circuit, 
and  with  the  approbation  of  Mr.  Justice  Wil- 
mot,  that  where  the  evidence  would  support  a 
general  count,  supposing  no  special  agreement 
laid,  the  plaintiff  may  recover  upon  it,  though 
there  be  a  special  agreement  laid  whether  he 
attempts  to  prove  it  or  not.     This  decision 
was  cited   and  sanctioned   by  the   K.  B.,  in 
Payne  v.  Bacomb,  Doug.,  651,  and  by  the  Su- 
preme Court  of  Massachusetts,  in  Keyesv.  Stone, 

5  Tyng,  391.     A    judgment    on  the  general 
count  would,  no  doubt,  be  a  bar  to  an  action 
on  the  agreement.     In  this  case  the  plaintiff 
never  could  recover  for  the  logs  delivered, and 
which  went  to  the  defendant's  use,  except  upon 
*the  general  counts,  for  the  agreement  [*38 
was  not  carried  fully  into  effect  by  him,  and 
the  performance  had  become  impossible  by  the 
act  of  the  defendant. 

But  the  defendant  offered  the  special  agree- 
ment in  evidence,  and  it  was  overruled.  It 
seems  to  be  admitted,  in  Bull.  N.  P.,  139,  and 
with  a  reference  to  Keek's  case,  in  1744,  that 
the  defendant  might,  in  such  case,  give  the 
special  agreement  in  evidence,  with  a  view  to 
lessen  the  quantum  of  damages.  But  the  de- 
fendant here  did  not  offer  it  with  that  view, 
or  to  throw  any  new  light  on  the  subject,  but 
he  offered  it  for  the  express  purpose  of  defeat- 
ing the  action  altogether,  because  there  was 
such  an  agreement,  and  because  the  plaintiff 
had  failed  in  the  performance  of  it.  In  that 
view,  it  was  overruled  as  immaterial,  and  it 
was  properly  overruled.  There  was  no  pre- 
tense that  the  agreement  in  writingdiffered,  in 
any  material  respect,  from  the  one  declared  on 
and  admitted  by  the  plaintiff's  testimony. 
There  would  be  no  use  then  in  setting  aside 
the  verdict  merely  to  give  the  defendant  an 
opportunity  of  producing  the  written  agree- 
ment, and  the  motion  for  a  new  trial  is  accord- 
ingly denied. 

Motion  denied.- 

Cited  in— 13  Johns.,  97 ;  14  Johns.,  327 :  7  Cow.,  94  ; 
4  Wend.,  27<i,  289  :  7  Wend.,  123 :  12  Wend.,  388 ;  16 
Wend.,  (S3ti :  24  Wend.,  IE;  4  N.  V.,  413;  9  N.  Y.,  9(5; 
14  llarb  ,  177 :  24  llarb.,  17(5;  49  How.  Pr.,  27;  4  DUIT. 
305;  2  Rob.,  288;  1  K.  D.  Smith,  397:  2  E.  D.  Smith, 
375;  Abb.  Adm.,  31 :  79  111.,  187. 


FENNER  r.  LEWIS. 

Hnxbitnd  and  Wife — Dcclaralinns  and  Confe*- 
»bmx  »f  Wife  an  Agent  »f  Husband  are  Compe- 
tent Eridrnre — Entire  Gmfexxion,  if  any, 
n/t/>iilil  be  taken. 

Husband  and  wife,  by  articles  of  agreement,  cov- 
enanted to  live  sepurnte,  and  C  executed  the  axreo- 
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uaent  as  trustee  and  surety  for  the  wife,  and  cove- 
nanted to  pay  to  the  husband  a  certain  sum  of 
money,  on  his  delivering:  to  the  wife,  for  her  sepa- 
rate use,  a  coachee  and  horses,  &c., 

In  an  action  of  covenant  brought  by  the  husband 
against  C  to  recover  the  money,  it  was  held  that 
evidence  of  the  declarations  and  confessions  of  the 
wife,  as  to  the  delivery  of  the  coachee  and  horses, 
was  admissible. 

it  seeins  that  where  a  husband  permits  his  wife  to 
act  in  any  particular  business,  he  is  bound  by  her 
acts  and  admissions,  which  may  be  given  in  evidence 
against  him. 

Where  a  par  y  asks  a  witness  as  to  what  another 
person  confess.-d.  the  whole  of  the  confession  or 
declaration,  as  stated  by  the  witness,  is  evidence, 
and  must  be  taken  together. 

Citations— 8  Johns.,  72;  3  T.  R.,  678;  Cas.  temp. 
Hardw.,  252 ;  Str.  527 ;  1  Esp.  Rep.,  142. 

rpHIS  was  an  action  of  covenant.  The  cause 
J.  was  tried  at  the  New  York  sittings,  in 
June,  1812,  before  the  Chief  Justice.  The 
cause  came  up  on  a  bill  of  exceptions  taken  at 
the  trial.  The  facts  contained  in  the  bill  of 
exceptions,  which  are  material  to  be  stated, 
were  as  follows  :  The  plaintiff  gave  in  evidence 
articles  of  agreement,  made  the  22d  of  Novem- 
ber, 1806,  between  the  plaintiff,  of  the  first 
part,  Dorothy,  the  wife  of  the  plaintiff,  of  the 
second  part,  and  the  defendant  of  the  third 
part ;  reciting  that  whereas  the  plaintiff,  and 
Dorothy,  his  wife,  had  agreed  to  live  separate, 
and  the  defendant  had  agreed  to  be  bound  for 
the  performance  of  the  terms  on  the  part  of 
the  said  Dorothy,  &c.  The  plaintiff  covenanted 
39*]  with  the  defendant  to  permit  the  *said 
Dorothy  to  live  separate  and  apart  from  him, 
&c.  And  in  consideration  of  the  premises, 
the  defendant  covenanted,  on  the  part  of 
the  wife,  to  pay  the  plaintiff  "  $3,800, 
the  plaintiff  delivering  to  the  said  Dorothy  .for 
her  separate  use.  the  coachee  and  horses  which 
he  has  lately  purchased  ; "  and  further,  that 
the  said  Dorothy  shall  suffer  the  plaintiff  to 
live  separate  from  her,&c.,and  for  the  punctual 
performance  of  the  agreement,  the  plaintiff  and 
defendant  bound  themselves  to  each  other,  in 
the  penal  sura  of  $25,000. 

The  plaintiff  offered  Robert  Jackson,  as  a 
witness,  to  prove  certain  declarations  and  con- 
fessions of  Dorothy,  the  wife  of  the  plaintiff, 
relative  to  her  acceptance  of  the  coachee  and 
horses,  and  which  declarations  were  made 
in  the  presence  of  the  defendant.  The  evi- 
dence was  objected  to  by  the  defendant's  coun- 
sel, and  the  objection  was  overruled  by  the 
judge ;  and  his  opinion  excepted  to  by  the  de- 
fendant's counsel.  The  witness  being  admitted, 
testified  that  he  had  let  a  stable  to  the  plaintiff, 
before  the  separation  of  the  plaintiff  and  his 
wife,  in  which  the  coachee  dnd  horses  were 
kept.  After  the  separation,  in  the  fall  of  1806, 
the  plaintiff  removed  to  Poughkeepsie,  and  the 
witness  called  on  the  wife  for  the  rent  of  the 
stable,  and  she  told  the  witness  that  she  had 
the  coachee  in  the  stable  and  used  it,  but  not 
the  horses ;  that  she  had  sent  them  to  the 
plaintiff,  at  Poughkeepsie,  to  be  kept  during 
the  winter.  The  witness  requested  her  to  give 
up  the  stable,  but  she  refused,  saying  she 
would  want  it  for  the  horses  in  the  spring. 
She  afterwards  took  away  the  coachee. 

The  defendant  produced,  as  a  witness,  a 
coachman  who  lived  with  the  plaintiff,  who 
testified  that  he  took  the  Corses  to  Poughkeep- 
sie, by  order  of  the  plaintiff,  in  the  autumn  of 
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1806  ;  and  that  early  in  the  next  spring  he 
brought  the  horses  to  New  York,  by  direction 
of  the  plaintiff,  who  sold  them  ;  and  that  the 
witness  was  never  spoken  to  by  Mrs.  Fenner 
relative  to  the  horses. 

John  Robertson,  witness  for  the.  defendant, 
testified  that  he  saw  the  horses  in  the  spring 
of  1807,  in  New  York  ;  and  being  questioned 
by  the  defendant  whether  the  plaintiff  had  not 
acknowledged  that  he  wanted  to  sell  them,  the 
witness  answered  that  the  plaintiff  told  him 
"  that  he  wanted  to  sell  the  horses,  for  he  had 
offered  them  to  Mrs.  Fenner,  and  she  would 
not  receive  them,  and  he  must  do  something 
with  them."  The  defendant's  counsel  objected 
to  any  evidence  of  the  declarations  of  the 
plaintiff,  in  the  absence  of  the  defendant ;  but 
the  Chief  Justice  ruled  *that  the  evidence  [*4O 
was  admissible,  as  coming  from  the  defendant's 
own  witness,  on  his  direct  examination,  and 
being  part  of  the  conversation  about  which  the 
defendant  inquired.  To  this  opinion  the  de- 
fendant's counsel  excepted.  The  defendant 
then  offered  a  witness  to  prove  the  declarations 
of  the  defendant,  at  different  times,  in  the 
winter  of  1806,  but  the  evidence  was  objected 
to  by  the  plaintiff's  counsel,  and  overruled  by 
the  Chief  Justice. 

The  plaintiff  produced. two  other  witnesses 
to  prove  the  acknowledgments  of  Mrs.  Fen- 
ner, in  presence  of  the  plaintiff,  one  of  whom 
testified,  that  being  present  at  the  house  of 
Mrs.  Fenner,  in  the  spring  of  1807,  the  plaint- 
iff came  there  and  told  her  he  had  brought 
down  the  horses  in  good  order  ;  and  she  said 
it  was  no  time  to  talk  about  them. 

This  evidence  was  objected  to  but  admitted, 
and  an  exception  taken. 

The  Chief  Justice  charged  the  jury  that  the 
delivery  of  the  coachee  to  Mrs.  Fenner  was 
admitted,  and  that  the  testimony  given  by 
three  witnesses  of  the  admission  of  Mrs.  Fen- 
ner, that  she  had  sent  the  horses  to  Pough- 
keepsie, was  sufficient  evidence  of  the  fact  of 
her  having  received  the  horses  in  the  fall  of 
1806,  after  the  separation  ;  and  that  the  de- 
fendant having  covenanted  to  pay  the  plafntiff 
$3,800  on  his  delivering  the  coachee  and 
horses  to  his  wife,  the  plaintiff  was  entitled  to 
recover,  and  the  jury  accordingly  found  a 
verdict  for  the  plaintiff. 

Mr.  Hoffman,  for  the  defendant.  The  prin- 
cipal question  is,  whether  the  evidence  given 
of  the  acknowledgment  or  declarations  of  Mrs. 
Fenner,  as  to  the  delivery,  or  a  tender  and  re- 
fusal of  the  horses,  was  admissible.  The  de- 
fendant stands  as  a  mere  surety  or  guarantee 
to  the  contract.  In  regard  to  him,  therefore, 
the  construction  ought  to  be  strict.  Mrs. 
Fenner  was  incapable  of  contracting,  and  her 
acts  or  declarations  amount  to  nothing.  The 
real  parties  to  the  contract  are  the  plaintiff  and 
defendant.  Shall- the  mere  declarations  of  a 
third  person,  not  under  oath,  be  received  as 
evidence  of  a  fact,  essential  to  be  fully  proved, 
in  order  to  support  the  action  against  the  de- 
fendant ?  It  is  an  attempt  to  substitute  the 
declarations  of  Mrs.  Fenner  as  proof  of  her 
acts.  The  delivery  of  the  coachee  and  horses 
was  a  strict  condition  precedent  and  its  per- 
formance ought  to  be  strictly  proved 

Again,  the    declaration   of  a  principal,  in 

such  a  case,  ought  not  to  be  admitted  to  charge 
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the    surety.      The    plaintiff,   by    this    slight 
4 1*]  *evidence  of  a  waiver  (Ludlow  v.  Simond, 
2 -Games'  Cas.  in  Error  1),  on  the  part  of  his 
wife,  gets  rid  of  the  performance  of  the  cove-  i 
nant  on  his  part,  so  as  to  charge  the  defendant ! 
with  the  payment  of  this  large  sum  of  money.  ' 
The  mere  ex-parte  declarations  of  Mrs.  Fenner  j 
ought  not  to  be  received  to  charge  the  defend 
ant. 

Again,  a  husband  and  wife  cannot,  in  any 
case,  be  witnesses  for  or  against  each  other. 
(Davis  v.  Dinwoody,  4  Term  Rep.,  678;  2 
Campb.,  200-202,  n  ;  1  Str.,  405.)  If  her  evi- 
dence, as  a  witness,  cannot  be  received  under 
oath,  a  fortiori,  evidence,  of  her  ex-parte  decla- 
rations cannot  be  admissible. 

Next,  as  to  the  testimony  of  Robinson.  We 
admit  that  a  direct  answer  to  a  question  put 
must  be  evidence  ;  but  where  a  witness,  in  his 
answer,  states  matters  disconnected  with  the 
question  put  to  him,  it  ought  not,  as  to  those 
matters,  to  be  received  as  evidence. 

Messrs.  Slosson  and  D.  B.  Ogden,  contra.  To 
determine  whether  testimony  is  admissible, 
not  only  the  pleadings  in  the  cause,  but  all  the 
attending  circumstances,  as  they  stood  at  the 
time,  must  be  taken  into  consideration.  Evi- 
dence which  may  be  proper,  at  one  time,  un- 
der certain  circumstances,  may  not  be  so  at 
another  time,  and  under  a  different  state  of 
things. 

As  to  the  contract,  or  articles  of  agreement, 
and  every  object  of  it,  Mrs.  Fenner  is  to  be  re- 
garded as  a  feme  sole.  She  was  to  receive  the 
coachee  and  horses  ;  they  were  to  be  for  her 
use  and  benefit;  she  was,  therefore,  the  only 
person  interested  in  the  delivery  of  them.  Her 
admissions  are  not  in  fraud  of  any  person,  but 
against  her  own  interest.  The  Chief  Justice 
qualified  his  opinion  as  to  the  admis-sibility  of 
the  evidence,  provided  there  should  be  no 
fraud  or  collusion  between  Mrs.  Fenner  and 
the  plaintiff.  But  no  such  fraud  or  collusion 
was  pretended.  Again,  by  the  agreement  of 
the  defendant,  Mrs.  Fenner  is  constituted  the 
person  to  receive  the  horses  :  and  he  thereby 
consents  that  her  acts  and  declarations,  as  to 
that  matter,  shall  be  evidence.  Where  a  party 
agrees  on  a  third  person,  to  do  an  act,  or  refers 
another  to  that  third  person,  for  information 
as  to  any  fact,  he  is  bound  by  the  acts  or  dec- 
larations of  such  third  person,  as  much  as  if 
done  or  said  by  himself.  (1  Campb.,  N.  P., 
364.) 

Suppose  the  plaintiff  had  delivered  the  horses 
to  Mrs.  Fenner,  and  had  taken  her  receipt  for 
them,  would  not  that  receipt  have  l>een  evi- 
dence against  the  defendant  V  And  where  is 
the  difference  between  a  receipt  and  her  verbal 
admission  of  the  delivery  ? 
42*]  *But  it  is  said  Mrs.  Fenner  was  &feme 
ttmert,  and  she  cannot,  in  any  case,  be  a  wit- 
ness for  or  against  her  husband.  The  rule  on 
this  subject  is  a  rule  of  policy,  and  the  true 
reason  of  it  is  stated  by  Lord  Hardwicke  in 
linker  v.  Dixie,  Cases  temp.  Hardw.,  264,  that 
it  may  preserve  the  peace  of  families.  The 
reason  assigned  by  Blackstone  (Bl.  Com..  443. 
See  Bull.  N.  P.,  28T>)  that  they  are  excluded 
from  being  witnesses,  on  account  of  the  sup- 
posed union  of  person,  so  that  if  admitted,  it 
would  contradict  the  maxim,  that  no  person 
can  be  a  witness  in  his  own  cause,  or  is  bound 
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to  accuse  himself,  is  extremely  artificial  and 
unsatisfactory.  In  Dun*  v.  Dinwoody,  4  Term 
Rep.,  678  ;  see,  also,  2  Term  Rep.,  263,  it  was 
put  solely  on  the  ground  of  interest ;  and  the 
counsel  for  the  plaintiff  said  if  there  was  no 
interest,  it  was  not  against  the  legal  policy  of 
marriage  to  admit  the  husband  or  wife  as  wit- 
nesses. In  Williams  \.  Johnson,  1  Str.,  504.  a 
wife  was  admitted  to  prove  that  goods  had 
been  delivered  on  the  credit  of  her  husband  ; 
and  Pratt,  Ch.  J.,  allowed  the  declarations  of 
a  wife,  as  to  what  she  had  agreed  to  pay  for 
nursing  a  child,  as  good  evidence  to  charge 
the  husband.  (1  Str.,  527.)  In  Emerson  v. 
Blanden,  1  Esp.  Rep.,  142,  Lord  Kenyon  stat- 
ed the  rule  of  law  to  be,  that  where  a  wife  acts 
for  her  husband,  in  any  business,  by  his  con- 
sent, he  thereby  adopts  her  acts,  and  must  be 
bound  by  any  admission  or  acknowledgment 
made  by  her  respecting  that  business.  The 
decisions  cited  by  the  other  side  go  no  further 
than  to  show  that  where  the  husband  and  wife 
live  together,  they  cannot  be  witnesses  for  or 
against  each  other.  The  reason  of  the  rule 
does  not  apply  to  the  case  of  husband  and 
wife,  living  separate  from  each  other  by  con- 
sent, 

But  the  objection  does  not  apply  to  the  pres- 
ent case.  The  wife  was  not  offered  as  a  wit- 
ness for  nr  against  her  husband.  The  plaintiff 
and  defendant  had  agreed  that  she  should  do  a 
certain  act,  and  her  declarations  were  offered 
merely  to  show  that  she  had  done  what  the 
parties  had  agreed  she  should  perform.  She 
stands  precisely  in  the  same  situation  as  any 
other  agent  would  do,  and  her  declarations 
must  have  the  same  effect  as  if  made  by  any 
other  third  person  appointed  to  receive  the 
horses. 

It  is  said  the  defendant  is  a  surety  ;  but  as 
Mrs.  Fenner  could  make  no  contract,  she  could 
not  be  the  principal.  If  two  covenant  that  one 
of  them  shall  confer  a  benefit  on  a  third  per- 
son, that  third  person  is  not  the  principal  ;  but 
the  person  who  makes  the  covenant. 

The  case  of  Ludlow  v.  Simond  is  inapplica- 
ble. The  plaintiff  did  not  offer  to  show  a 
waiver,  but  a  strict  performance  of  the 
*covenant  on  his  part;  an  actual  delivery,  [*43 
or  what  was  tautamout  to  such  delivery. 

As  to  Robinson's  testimony,  the  defendant, 
having  put  the  question  to  the  witness,  must 
take  the  whole  of  his  answer.  He  cannot 
take  what  makes  for  him,  and  reject  what  is 
against  him. 

Mr.  T.  A.  Emmet,  Attorney-General,  in  re- 
ply, observed  that  Mrs.  Femier  could  not  be 
considered  as  an  agent  of  the  defendant,  since 
he  could  not  do  the  act  which  was  to  be  per- 
formed by  her.  The  cases  stated,  as  to  what 
a  wife  may  do  as  agent  for  her  husband,  are 
not,  therefore,  applicable  to  this  case,  and  do 
not  answer  the  objection. 

All  the  law  cases  decided  by  Lord  Mansfield, 
as  to  what  may  done  by  married  women  living 
separate,  by  agreement,  from  their  husbands, 
have  been  overruled,  and  the  former  general 
rule  is  restored  to  the  fullest  extent.  Mrs. 
Fenner.  notwithstanding  the  deed  of  Repara- 
tion, therefore,  stands  before  the  court  as  a 
married  woman,  and  subject  to  all  the  rules  of 
law,  to  the  fullest  extent,  a.s  to  the  rights  of 
married  persons. 
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[KENT,  Gh.  J.  In  the  case  of  Baker  v.  Bar- 
ney, 8  Johns.  Rep. ,  72,  this  court  recognized  a 
state  of  separation,  by  agreement,  between 
husband  and  wife,  and  held  that  the  husband, 
having  allowed  and  paid  a  separate  mainte- 
nance to  his  wife,  was  not  answerable  even  for 
necessaries  furnished  to  her,  during  such  sepa- 
ration. And  we  took  the  law  from  the  time 
of  Lord  Holt,] 

Espinasse,  in  his  Digest  (Esp.  Dig.,  722,) 
doubts  the  law  as  laid  down  in  the  Anonymous 
case,  reported  in  Strange  ;  and  in  the  case  of 
Kerxlate  v.  Shepherd,  cited  by  him  from  MSS., 
Nares,  /.,  rejected  the  evidence  of  the  ac- 
knowledgment of  the  wife,  in  a  similar  case. 
And  in  Hall  v.  Hill,  Sir.,  1094  ;  6  Term  Rep., 
680  ;  and  see  Peake's  Law  of  Evid.,  182,  183, 
174,  175,  and  note,  in  an  action  for  wages 
earned  by  the  wife,  Chief  Justice  Lee  would 
not  admit  the  acknowledgment  of  the  wife,  as 
to  a  receipt  for  a  certain  sum,  to  be  given  in 
evidence  against  her  husband. 

If  the  wife  could  not  be  admitted  as  a  wit- 
ness in  this  cause,  on  oath,  surely  her  declara- 
tion out  of  court,  made  to  a  third  person, 
ought  not  to  be  evidence.  In  some  of  the 
cases  which  have  been  cited  it  is  said  that  the 
declarations  of  the  wife  may  be  evidence, 
tinder  certain  circumstances,  against  her  hus- 
band ;  but  here  her  declarations  were  offered 
in  favor  of  her  husband. 
44*]  *The  defendant  is  not  only  a  guarantee 
or  surety,  but  he  is  also  without  any  remedy 
against  the  person  for  whom  he  stands  surety. 
This  is  a  peculiar  reason  why  the  plaintiff 
ought  to  be  held  to  strict  proof,  and  to  the 
strict  rules  of  law. 

Per  Cnriam.  The  principal  point  in  this 
case  is,  whether  the  declarations  of  Mrs.  Fen- 
ner,  relative  to  the  delivery  of  the  horses, were 
competent  evidence.  By  the  articles  contain- 
ing the  covenant  on  which  the  suit  is  brought, 
the  plaintiff  and  his  wife  agreed  to  a  separa- 
tion, and  the  defendant  became  a  party  to  the 
agreement  as  her  trustee.  Provision  was  made 
for  her  maintenance  and  enjoyment  of  separate 
property.  She  was  to  live,  thereafter,  as  a 
feme  sole,  and  was  to  receive  from  the  plaintiff, 
"for  her  separate  use,  the  coachee  and  horses 
which  he  had  lately  purchased."  Both  par- 
ties, by  the  covenant," concurred  in  her  capacity 
to  receive  these  articles,  and  she  became,  for 
that  purpose,  their  mutual  agent.  Her  declara- 
tion or  confession  that  the  act  was  done,  be- 
came legal  evidence  of  that  fact,  as  a  necessary 
consequence  of  her  authority,  under  the  arti- 
cles, to  receive  the  coachee  and  horses,  for  no 
principle  would  seem  to  be  more  clear  than 
that  the  person  to  whom  performance  of  an 
act  is  agreed  to  be  made,  is  competent  to  ac- 
knowledge such  performance.  If  she  was 
competent  to  receive,  she  was  competent  to 
give  a  receipt  for  them,  and  if  her  receipt 
would  have  been  good  evidence  of  the  deliv- 
ery, her  parol  admission  must  be  equally  so. 
The  marriage  union  had,  by  the  articles  of 
separation,  essentially  ceased,  and  the  law 
would  so  far  recognize  such  a  separation,  as 
not  to  hold  the  husband  any  longer  liable  for 
her  support,  (Baker  v.  Barney,  8  Johns.  Rep. , 
72.)  The  policy  of  the  rule  excluding  the  hus- 
band and  wife  from  being  witnesses  for  or 
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against  each  other,  is  founded,  according  to 
one  opinion  CLord  Kenyon  in  3  Term  Rep., 
678),  on  the  supposed  bias  arising  from  the 
marriage  ;  and,  according  to  another  opinion 
Lord  Harwicke,  in  Baker  v.  Dixie,  Cases  temp. 
Hardw.,  252,  on  the  necessity  of  preserving 
the  peace  of  families.  Neither  of  these  rea- 
sons for  the  rule  any  longer  applied  here;  and 
though  the  rule  may  still  exist  in  the  case  to 
some  purposes,  it  ought  very  readily  to  be  made 
to  yield  to  those  cases  which  are  exceptions  to 
its  application.  Thus  a  wife's  declaration  of 
what  she  agreed  to  give  a  nurse,  was  received 
as  good  evidence  to  charge  the  husband,  be- 
cause she  was  his  agent  in  hiring  the  nurse. 
(Anon.,  Str.,  527.)  So  where  the  husband  per- 
mits her  to  act  for  him  in  any  *particu-  [*45 
lar  business,  he  adopts  and  is  bound  by  her 
acts  and  admissions,  and  they  may  be  given  in 
evidence  against  him.  (Emeraon  v.  Blanden, 

1  Esp.  Rep.,  142.)    The  defendant  here  agreed 
to  be  bound  by  her  act  in  receiving  the  horses; 
and,  of  course,  he  is  bound  by  her  admission 
of  the  act,  and  the  plaintiff  has  as  good  a  right 
to  avail  himself  of  her  confession  as  he  would 
have  of  her  receipt.     If  her  act  or  admission 
be  good  in  one  case,  to  charge  the  husband  in 
favor  of  a  third  person,  because  she  was  his 
agent,  the  rule  ought  equally  to  apply  in  favor 
of  the  husband,  when  he  and  a  third  person, 
by  the  contract  between  them,  have  mutually 
referred  to  an  act  in  which  she  was  to  be  a 
party. 

The  disposal  of  this  point  goes,  in  a  great  de- 
gree, to  put  an  end  to  all  the  questions  raised  in 
the  bill  of  exceptions,  as  they  principally  de- 
pend upon  it.  There  was  another  point,  how- 
ever, on  which  some  reliance  seemed  to  be 
placed  by  the  counsel,  though  we  cannot  per- 
ceive any  force  in  it.  This  was  respecting  the 
answer  given  by  John  Robinson,  a  witness  on 
the  part  of  the  defendant,  to  a  question  put  to 
him  on  the  part  of  the  defendant,  as  to  a  con- 
fession of  the  plaintiff.  There  is  no  principle 
in  the  law  of  evidence  better  settled  than  that, 
if  you  will  examine  as  to  the  confession  of  a 
party,  you  must  take  the  whole  confession 
together.  You  cannot  take  part  and  reject  part. 

Judgment  for  the  plaintiff. 

Distinguished-65  N.  T.,  497. 

Cited  in— 6  Cow.,  100 :  8  Wend.,  545 ;  15  Wend.,  384 ; 

2  Hill,  442 ;  9  N.  Y.,  307;  4  Barb.,  223;  22  Barb.,   100 ; 
56  How.  Pr.,  229 :  3  Abb.  N.  C.,  186 :  7  Abb.  N.  C.,  357  ; 
6  Duer,  125 ;  1  Hilt.,  270. 


BRISBAN  AND  BRANNAN  0.  CAINES. 

Practice — Assumpsit  by  Third  Party — Plea,  in 
Abatement  of  Set-Off— WJiat  should  Aver. 

An  action  of  assumpftit  for  goods  sold,  &c.,  brought 
by  A  against  B.  B  pleaded  that  the  suit,  though 
brought  in  the  name  of  A,  was,  in  truth,  brought  by 
C,  who  was  the  person  really  and  ultimately  benefi- 
cially interested  in  the  suit ;  and  that  before  the 
commencement  of  the  suit,  the  demand  against  B 
had  been  assigned  to  D  by  C,  in  the  name  of  A.  to 
satisfy  a  debt  due  from  C  to  A,  and  that  this  suit 
was  brought  in  the  name  of  A,  merely  to  enable  D 
to  obtain  payment  of  such  debt ;  and  that  at  the 
time  of  the  commencement  of  the  suit,  and  long 
before,  C  was  indebted  to  him  (B),  in  a  large  sum, 
&c. 

It  was  held  that  the  plea  was  bad,  in  not  averring 
that  the  debt  alleged  to  be  due  from  C  to  B  was 
contracted  prior  to  the  assignment  to  D,  for  whose 
benefit  the  suit  was  brought. 
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rPHIS  was  an  action  of  asmmpsil  for  goods 
-L  sold  and  delivered.  The  defendant  pleaded, 
1.  Non  assumpsil.  2.  That  the  goods  men- 
tioned in  the  plaintiffs'  declaration  were  law- 
books,  and  that  Isaac  Riley,  at  the  time,  &c., 
carried  on  the  trade  and  business  of  a  book- 
seller, by  the  plaintiffs,  under  the  firm,  &c., 
but  in  "truth,  for  the  account  and  profit 
of  Riley,  and  that  while  Riley  so  carried 
on  the  trade,  he,  by  the  plaintiffs,  under  the 
46*]  firm,  <fec.,  sold  *and  delivered  the  books 
to  the  defendant,  &c.  And  that  Riley,  before 
the  commencement  of  the  suit,  being  indebted 
to  Thomas  Fairchild,  by  Brannan,  one  of  the 
plaintiffs,  as  his  agent,  and  as  acting  attorney 
of  the  firm,  &c.,  assigned  to  Fairchild  his  ac- 
count and  demand,  through  the  plaintiffs,  un- 
der the  said  firm,  against  the  defendant,  in  pay- 
ment of  a  debt  due  from  Riley  to  Fairchild  ; 
and  that  the  present  suit  was  brought  by  Fair- 
•child,  in  the  name  of  the  plaintiffs,  for  the 
purpose  of  enabling  him  to  satisfy  his  demand, 
or  some  portion  thereof,  against  Riley,  who  is 
the  person  really  and  ultimately  beneficially 
interested  in  this  suit  ;  and  that  at  the  time  of 
the  commencement  of  this  suit,  Riley  was  in- 
debted to  the  defendant,  in  the  sum  of  $1,000, 
for  work  and  labor,  &c. ,  money  lent,  money 
paid,  and  money  had  and  received,  &c.,  with 
.a  verification. 

The  plaintiffs  replied  that  Riley  did  not,  by 
the  plaintiffs,  under  the  firm,  &c.,  or  other- 
wise howsoever,  sell  and  deliver  to  the  defend- 
.ant,  the  books,  being  the  goods,  &c.,  in  their 
declaration  mentioned,  in  manner  and  form, 
&c.,  and  this  they  prayed  might  be  inquired 
of  by  the  country,  &c. 

The  defendant  demurred  specially  to  this 
replication,  because  it  did  not  traverse,  or  con- 
fess and  avoid  the  matters  alleged  in  the  de- 
fendant's second  plea  :  and  because  the  mat 
ter  so  replied  by  the  plaintiffs  is  matter  of  evi- 
dence, and  ought  not  to  be  pleaded,  and  that 
no  material  issue  could  be  taken  on  the  plea, 
&c.  The  plaintiffs  joined  in  demurrer. 

Mr.  Cnines,  in  support  of  the  demurrer.  He 
cited  1  Term  Rep.,  619  ;  3  Johns.  Rep.,  263  ;  8 
Johns.  Rep.,  152. 

Mr.  Shawn,  contra. 

Per  Curiam.  It  will  be  unnecessary  to  at- 
tend to  the  replication,  for  there  is  one  objec- 
tion fatal  to  the  special  plea,  and  that  is,  that 
the  defendant  does  not  aver  that  the  debt 
against  Riley,  which  he  pleads  as  a  set-off,  was 
contracted  prior  to  the  assignment  to  Fairchild. 
He  only  says  that,  "  at  the  time  of  the  filing 
of  the  bill  in  this  suit,  and  long  before,"  Riley 
was  indebted  to  him  ;  now  nun  conxtat,  but 
that  Riley's  debt  was  contracted  lon<*  after  the 
assignment,  and  if  it  was,  then  the  demand  so 
assigned  ought  not  to  be  affected  by  it.  Fair- 
child  took  from  Riley  the  debt  of  the  defend- 
ant, subject  to  all  the  equity  then  existing 
47*]  *against  it,  and  to  the  mutual  dealings 
then  subsisting.  Its  force  and  security  were 
not  to  be  impaired  by  a  subsequent  dealing 
between  Riley  and  the  defendant.  The  plaint- 
iffs are,  accordingly,  entitled  to  judgment  upon 
the  demurrer 

Judgment  for  the  plaintiffs. 

Affirmed— 13  Johns., ». 
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GARDNER   ET    AL.  v.  GARDNER   ET  AL. 

Practice  —  Plea  of  non  est  factum  '  puts  Deed 
Only  in  Issue  —  Mutual  Covenants  between 
Heir*,  to  pay  off  Dower,  are  to  Each  Other,  not 
to  Widow. 

The  plea  of  non  est  factum  puts  the  deed  only  in 
issue,  and  the  plaintiff  need  not  prove  other  aver- 
ments in  bis  declaration. 

Where  some  of  the  heirs  of  A,  deceased,  having 
purchased  of  his  widow  her  right  of  dower  to  the 
estate,  for  which  they  gave  a  bond  to  the  widow. 
agreed  to  let  in  the  other  heirs,  to  an  equal  participa- 
tion of  the  benefit  of  the  purchase,  on  their  paving 
their  proportion  of  the  purchase  money  ;  and  the 
other  heirs  covenanted  "  to  pay  their  proportion  of 
the  obligation  to  the  widow  ;"  this  was  held  a  mut- 
ual covenant  between  the  heirs,  and  that  the  word 
"  widow"  was  used  only  to  designate  the  obligation 
intended. 

Citations—  Tidd,  593  ;  Peake's  Ev.,  366  (285). 


was  an  action  of  covenant.  The  dec- 
-L  laration  stated  that  the  plaintiffs  purchased, 
on  the  22d  August,  1806,  of  Mary  Gardner, 
widow  of  N.  Gardner,  deceased,  all  her  right 
of  dower  in  the  real  and  personal  estate  of  her 
husband,  for  which  they  c-ave  their  obligation 
to  the  widow  for  six  hundred  and  twenty-five 
dollars  ;  and  the  defendants,  on  the  6th  Octo- 
ber, 1806,  by  a  certain  instrument,  Ac.,  under 
their  hands  and  seals,  covenanted  and  agreed 
to  and  with  the  plaintiffs,  that  the  defendants, 
in  consideration  that  the  plaintiffs  would  con- 
vey to  the  defendants  their  proportion,  to  wit: 
one  third  of  the  dower,  purchased  as  afore- 
said, the  defendants  would,  thereupon,  imme- 
diately pay  one  third  part  of  the  obligation  to 
Mary  Gardner  ;  and  the  plaintiffs  averred  that 
they  did,  on,  &c.,  convey  to  the  defendants 
their  proportion,  to  wit,  one  third  of  the  right 
of  dower,  purchased  of  Mary  Gardner,  which 
the  defendants  received,  &c.  Yet,  &c.  The 
defendants  pleaded  non  est  factum. 

At  the  trial,  the  plaintiffs  offered  the  in- 
strument or  covenant  executed  by  the  defend- 
ants, and  which  was  written  at  the  bottom  of 
another  instrument,  executed  by  the  plaintiffs 
as  follows  :  "  Whereas  we,  the  subscribers, 
have  purchased  of  our  step-mother,  Mary 
Gardner,  widow  and  relict  of  Nathaniel  Gard- 
ner, our  late  father,  deceased,  all  her  right  of 
dower  in  and  to  the  estate,  both  real  and  per- 
sonal, of  the  said  N.  Gardner  ;  and  whereas 
three  of  the  heirs  of  the  said  estate,  to  wit: 
(the  defendants),  being  absent,  are  not  con- 
cerned. at  present,  in  the  said  purchase,  these 
are,  therefore,  to  certify  that  we  hereby 
promise  and  engage  for  ourselves,  our  heirs, 
&c.,  to  permit  the  said  absent  heirs  to  come 
in  with  us,  and  derive  equal  advantages  with 
us  in  the  said  purchase,  when  they  or  either  of 
them  shall  signify  to  us  their  desire  so  to  do, 
by  payinsr  their  just  proportion  of  the  pur- 
chase money,  which  we  *have  engaged  [*4S 
to  pay  for  the  said  dower,  amounting  to  six 
hundred  and  twenty-five  dollars  Witness," 
&c. 

The  covenant  of  the  defendants  was  in  the 
following  words:  "The  undersigned,  L.  G., 
J.  G.  and  A.  B.,  become  included  in  the 
above,  and  are  to  pay  their  proportion  of  the 
obligation  to  the  widow,  and  receive  their 
proportion  of  her  dower."  Witness,  &c. 

The  defendants'  counsel  objected  to  the  giv- 

ing this  instrument  in    evidence,  because   it 
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was  a  covenant  with  the  widow,  and  not  with 
the  plaintiffs  ;  and  because  the  covenant  was 
several  and  not  joint. 

The  objection  was  overruled  by  the  judge. 
The  defendants  moved  for  a  nonsuit,  on  the 
ground  that  as  by  the  agreement,  the  defend- 
ants were  to  pay  the  one  third  of  the  obliga- 
tion to  the  widow,  on  their  receiving  one  third 
of  her  dower,  it  was  incumbent  on  the  plaint- 
iffs to  prove  that  the  defendants  had  received 
the  one  third  of  the  dower,  and  no  such  proof 
being  offered,  the  plaintiffs  were  nonsuited. 

A  motion  was  made  'to  set  aside  the  nonsuit 
and  for  a  new  trial. 

Mr.  Swift,  for  the  plaintiffs,  contended  that 
this  was  a  covenant  to  pay  to  the  plaintiffs, 
not  to  the  widow  ;  the  word  "  widow"  being 
used  only  by  way  of  description  of  the  obliga- 
tion intended  ;  and  that  the  plaintiffs,  on  the 
issue  of  non  estfactum,  were  not  bound  to 
prove  the  averments  in  the  declaration.  He 
cited  Laws  on  Pleadings.  113;  Tidd,  593; 
Peake's  Ev.,  266,  285  ;  8  Jerm  Rep.,  282. 

Mr.  Haggles  contra,  insisted  that  the  plaint- 
iffs having  stated  a  condition  precedent,  were 
bound  to  prove  it ;  and  that  the  instrument 
was  for  the  benefit  of  the  widow,  who  might 
maintain  a  suit  upon  it. 

Per  Curium.  The  plea  of  non  eat  factum 
only  put  the  deed  in  issue,  and  it  was  not  req- 
uisite for  the  plaintiffs  to  prove  their  aver- 
ments. The  authorities  cited  (Tidd  and  Peake) 
establish  this  rule.  The  covenant  declared  on 
and  produced  was  to  the  plaintiffs  and  not  to 
the  widow.  The  term  "widow"  is  used  in  it 
only  to  designate  the  obligation,  of  which  they 
were  to  pay  their  proportion.  The  covenant 
was  a  counterpart  to  one  made  by  the  plaint- 
iffs in  favor  of  the  defendants,  and  was  to 
49*]  meet  the  proposition  *contained  in  the 
plaintiffs'  covenant.  Both  covenants  were 
mutual  between  the  heirs.  The  nonsuit  must  be 
set  aside  and  a  new  trial  awarded,  with  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 4  Cow.,  185 ;  9  Cow.,  312;  7  Wend.,  196 ; 
10  Wend.,  205 ;  15  Wend.,  509 ;  2  Hall,  489 ;  42  Super., 
279 :  85  111.,  448. 


EXECUTORS  OF  SCHOONMAKER 

v. 
ELMENDORF    ET  AL.,    Survivors  of    DE. 

WITT. 

Husband  and  Wife — Bond  for  Maintenance 
During  Joint  and  Several  Lives — Joint  Suit — 
Interest  to  Survivors — Practice — Plea  in  Abate- 
ment in  Bar. 

A  bond  was  K iven  to  A  and  his  wife,  conditioned 
for  their  maintenance,  during  their  joint  and  seve- 
ral lives.  It  was  held  to  be  a  valid  bond,  and  that  a 
suit  might  be  brought  on  it,  by  the  husband  and 
wife  jointly. 

After  judgment  on  such  a  bond  in  favor  of  the 
husband  and  wife,  the  husband  died,  and  afterwards 
the  wife  died  and  it  was  held  that  the  executors  of 
the  wife  might  bring  a  scire  facias  on  the  judgment. 
Where  a  plea  begins  in  abatement  and  concludes  in 
bar,  it  may  be  considered  a  plea  in  bar :  and  if  a  de- 
murrer to  such  a  plea  concludes  in  bar,  the  judg- 
ment will  be  tinal. 

Citations— Str.,  230 ;  Cro.  Jac.,  77 ;  1  Ld.  Raym., 
593  :  2  Bl.  Rep.,  1236. 
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THE  writ  of  scire  facias,  in  this  cause,  stated 
that  Thomas  Schoonmaker  and  Wyntje 
Schoonmaker,  the  testatrix,  recovered  judg- 
ment against  the  defendants,  in  this  court,  in 
August  Term,  1805,  for  $2,500  debt,  and 
seventy-four  dollars  and  fourteen  cents  dam- 
ages and  costs  ;  and  that  afterwards  Thomas 
died,  and  the  testatrix  survived  him  ;  that 
afterwards,  on  the  23d  of  July,  1811,  the  tes- 
tatrix died,  having  first  made  her  will,  and 
thereby  appointed  the  plaintiffs  her  executors, 
«&c. ;  that  the  judgment  was  recovered  on  an 
obligation,  dated  the  5th  of  September,  1797, 
executed  by  Dewitt,  in  his  lifetime,  and  the 
defendants,  for  the  payment  of  $2,500.  con- 
ditioned that  the  obligors  should,  during  the 
natural  lives  of  T.  and  W.  Schoonmaker, 
provide  them  with  competent  and  sufficient 
support  and  maintenance,  &c.,  fit  and  con- 
venient for  such  aged  persons,  or  should  pay 
to  them  yearly,  during  their  natural  lives,  the 
sum  of  sixty-five  dollars  and  fifty  cents,  and 
after  the  death  of  either  of  them,  the  sum  of 
thirty-two  dollars  and  fifty  cents,  to  the  sur- 
vivor, yearly  for  life  :  that  the  suit  on  which 
the  judgment  was  obtained,  was  commenced 
in  TSovember  Term,  1803,  for  a  breach  of  the 
condition  of  the  bond  ;  that  the  plaintiffs  sug- 
gested other  breaches  of  the  condition,  during 
the  lives  of  T.  and  W.  Schoonmaker,  and 
since  the  death  of  W.  Schoonmaker ;  the 
scire  facias  was  for  tne  defendants  to  show 
cause  why  execution  should  not  issue  on  the 
judgment  for  the  damages  sustained  by  such 
further  breaches.  Scire  facias,  having  been  re- 
turned, the  defendants  craved  judgment  of 
the  writ,  because,  before  the  issuing  out  of  the 
writ  of  scire  facias,  and  before  the  judgment, 
and  before  the  giving  the  bond,  W.  Schoon- 
maker, the  testatrix,  was  a  feme  covert,  the 
wife  of  T.  Schoonmaker,  and  so  remained 
covert  until  her  death,  with  a  verification,  &c. 
Wherefore  they  pray  judgment,  if  the  plaint- 
iffs ought  to  have  and  maintain  their  said  ac- 
tion, &c. 

*To  this  plea  the  plaintiffs  demurred  :  [*5O 
1.  Because  the  fact  of  coverture  was  imma- 
terial, as  the  judgment  was  recovered  by  T. 
and  W.  Schoonmaker  jointly,  and  W.  Schoon- 
maker survived  her  husband,  T.  Schoon- 
maker. 2.  Because  the  plea  commences  with 
praying  judgment  of  the  writ,  and  concludes 
with  praying  judgment  of  the  action,  &c.  The 
defendant  joined  in  the  demurrer. 

Mr.  P.  W.  Radcliff,  in  support  of  the  de- 
murrer. The  suit  was  originally  well  brought 
in  the  name  of  the  husband  and  wife,  she 
having  a  meritorious  cause  of  action.  (Chit, 
on  Plead.,  19,  20 ;  2  Bl.  Rep.,  1236  ;  Selw.  N. 
P.,  24,  308,  309.) 

If  the  defendant  meant  to  avail  himself  of 
the  objection  as  to  a  part  of  the  plaintiffs'  de- 
mand accruing  during  the  life  of  the  husband, 
he  ought  to  have  pleaded  the  coverture  in 
abatement  to  that,  and  in  bar  as  to  the  residue 
accruing  since  the  death  of  the  husband.  (Chit, 
on  Plead.,  443,  444.) 

The  plea  begins  in  abatement,  though  it  con- 
cludes in  bar,  and  is,  in  truth,  a  plea  in  abate- 
ment. The  matter  on  which  the  defendant 
relies  in  his  plea,  existed  antecedent  to  the 
judgment;  and  if  pleaded  at  all.  might  have 
been  pleaded  before  ;  and  it  is  a  settled  rule 
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that  nothing  can  be  pleaded  to  a  scire  facias  on 
a  judgment,  but  what  has  accrued  since  the 
judgment. 

As  the  plaintiffs  have  demurred  in  bar,  and 
the  demurrer  concludes  in  bar,  the  judgment, 
in  this  case,  must  be  final.  (Chit,  on  Plead., 
457;  Bac.  Abr.,  Abatement,  P;  Com.  Dig., 
Abatement,  1, 15.) 

Mr.  Sudam,  contra.  The  plaintiffs,  as  ex- 
ecutors, have  issued  zscire  facias,  and  assigned 
breaches  ;  but  they  ought  first  to  have  issued 
a  scire  facias  to  revive  the  judgment  in  their 
favor,  as  the  executors  of  the  surviving  ob- 
ligee. Tne  plaintiffs  proceed  under  the  stat- 
ute, and  they  must  be  held  strictly  to  its  pro- 
visions. Before  they  proceed  for  damages, 
they  must  first  show  their  right  as  executors, 
which  can  only  be  done  by  a  scire  facia*  in 
their  favor.  This  objection  is  fatal  to  the 
suit.  The  plaintiffs  should  have  prayed  to 
have  the  judgment  revived  in  their  favor  as 
executors  ;  but  they  pray  only  for  an  execu- 
tion for  the  damages. 

Mr.  Radcliff,  in  reply,  said  the  defendants 
ought  to  have  pleaded  in  abatement  that  the 
plaintiffs  were  not  executors  ;  and  not  having 
done  so,  they  admit  them  to  be  executors,  and 
cannot  now  raise  this  objection. 

Per  (Juriam.  The  bond  was  given  to  the 
51*]  husband  and  wife  *jointly,  for  their 
maintenance,  during  their  joint  and  separate 
lives.  The  wife  was  properly  a  party  to  the 
bond,  for  she  had  a  distinct  interest,  and  one 
which  was  intended  to  survive  to  her,  if  she 
survived  her  husband.  There  can  be  no  doubt 
that  the  bond  so  taken  was  valid,  and  that  the 
husband  and  wife  might  join  in  a  suit  upon  it. 
(Str.,230;  Cro.  Jac.,  77.)  The  original  suit 
and  judgment  being  in  favor  of  them  jointly, 
the  interest  in  the  judgment  survived,  of 
course,  to  her,  as  the  survivor  :  and  the  scire 
facifis  was  well  brought  by  her  executors.  The 
scire  facias  states  every  fact  requisite  to  show 
that  the  plaintiffs  were  entitled  to  execution 
upon  the  judgment,  and  the  defendants  were 
warned  to  show  cause  why  execution  should 
not  be  had.  There  is  no  error,  at  least  in  sub- 
stance, in  the  scire  facias;  and  as  the  plea  con- 
cludes in  bar,  though  it  begins  in  abatement, 
it  is  to  be  taken  as  a  plea  in  bar.  (1  Ld.  Raym., 
593.)  It  rests  wholly  on  the  fact  that  the  bond 
was  taken  to  the  husband  and  wife  during 
coverture  ;  and  this,  as  has  already  been  ob- 
served, is  not  a  well  founded  objection,  for 
the  joint  interest  of  the  wife  appears  upon  the 
face  of  the  condition  of  the  bond  ;  and  that 
this%would  be  sufficient  to  support  a  joint  obli- 
gation to  the  husband  and  wife  arm  a  judg- 
ment thereon,  seemed  to  be  admitted  in  the 
case  of  Bulgood  v.  Way  et  ux.,  2  Bl.  Rep., 
1236. 

Judgment  for  the  plaintiffs. 

Cited  in— 13  Worn!..  498;  15  Wond..  «2«;  19  Wend., 
179,  222 ;  21  Wend.,  205 ;  1  Dcnio.  256;  45  N.  Y.,  726. 


BROWN  v.  VAN  DEUZER. 

Practice. —  Whether  Writ  iras  Sued  out  i»  a 
Quc*tis>n  of  fact  Triable  by  Jury,  not  by 
Record. 

An  action  of  debt  was  brought  on  a  recojrnizanif 
taken  on  n  plea  of  title,  in  u  suit  before  u  justice  of 
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the  peace,  the  condition  of  which  was  that  if  the 
plaintiff  should  commence  a  suit  in  the  next  Court 
of  Common  Pleas,  for  the  trespass,  the  defendant 
would  appear,  and  put  in  special  bail,  in  the  Court 
of  C.  P.  in  20  days,  &c.  The  plaintiff  averred  that  he 
did  commence  an  action  of  trespass  in  the  next 
Court  of  C.  P.,  &c.,  prout  patet  per  recordum,  &c. 

It  was  held  that,  whether  the  plaintiff  did  sue  out 
a  writ  returnable  at  the  next  Court  of  C.  P.  or  not, 
was  a  question  of  fact,  to  be  tried  by  a  jury,  and 
not  by  record,  notwithstanding1  the  useless  aver- 
ment of  m-out  patet  per  recordum ;  that  the  record 
of  the  C.  P.  was  not  conclusive,  and  could  not  estop 
the  party  to  deny  the  fact  or  prevent  the  plaintiff 
from  proving  it  by  parol. 

Citation— 1  Sid..  216,  220. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Orange  County.  The  plaintiff  in 
error  brought  an  action  of  debt  in  the  court 
beiow,  against  one  Reynolds  and  the  defend- 
ant in  error  ;  and  the  former  was  returned  not 
found,  and  the  latter  in  custody,  &c.  The 
declaration  was  on  a  recognizance  taken  the 
29th  of  July,  1809,  before  a  justice,  in  the 
penalty  of  fifty  dollars,  to  the  plaintiff,  and 
which  recited  that  the  plaintiff  had  sued  Rey- 
nolds *before  the  justice,  in  an  action  [*52 
of  trespass,  and  that  R.  put  in  a  plea  of  title 
in  writing  ;  the  conditition  of  the  rcognizance 
was,  that  if  B.  should  sue  R.  before  the  next 
Court  of  Common  Pleas,  R.  should  appear 
and  put  in  special  bail,  within  twenty  days 
after  the  first  day  of  the  next  term  of  the 
Court  of  Common  Pleas,  &c.  ;  and  the  plaint- 
iff averred  that  he  did  not  commence  an  action 
of  trespass  against  R.  in  the  next  Court  of 
Common  Pleas,  &c.,  as  by  the  record  thereof 
remaining,  &c.,  appears;  and  that  R.  did  not 
appear  and  put  in  special  bail,  &c.,  whereby, 
&c.  The  defendant  pleaded  nil  debet,  to  which 
a  notice  was  subjoined  that  he  would  give  in 
evidence  at  the  trial  that  the  plaintiff,  before 
the  commencement  of  the  suit,  to  wit,  on  the 
1st  of  September,  1809,  discharged  the  de- 
fendant of  and  from  the  recognizance,  Ac. 

At  the  trial,  the  plaintiff  proved,  by  the  jus- 
tice, the  taking  of  the  recognizance,  and  offer- 
ed to  prove  the  commencement  of  the  suit  in 
the  Common  Pleas,  as  stated  in  his  declaration; 
and  offered  in  evidence  a  record  of  the  Court 
of  Common  Pleas  with  a  placituin  of  the  first 
Tuesday  of  September,  1809;  stating  a  capias 
issued,  returnable  on  that  da}*,  and  the  return 
of  non  esl  intentits  thereon  ;  and  the  award  of 
an  alias  cajwis  returnable  on  the  first  of  De- 
cember. The  defendants  objected  to  the  ad- 
mission of  the  record  as  evidence  of  the  issu- 
ing the  capias;  and  the  plaintiff  offered  to 
prove  by  parol,  the  issuing  the  writ,  to  which 
the  defendants  objected,  unless  the  writ  was 
produced,  and  the  court  refused  to  admit  the 
parol  proof,  unless  the  plaintiff  would  prove 
facts  that  would  bring  home  the  knowledge  of 
the  issuing  of  the  writ  to  the  defendants.  The 
plaintiff  then  offered  to  prove  that  the  cajiias 
was  i-isued  and  delivered  to  the  sheriff  before 
September  Term,  1809,  and  that  Reynolds 
kept  out  of  the  way,  and  declared  he  would 
not  be  taken,  &c.  ;  that  the  officer  who  had 
the  writ  was  dead,  and  the  writ  lost.  This 
evidence  was  also  objected  to,  and  overruled 
by  the  court.  A  bill  of  exceptions  was  ten- 
dered to  the  opinion  of  tho  court,  on  which 
the  writ  of  error  was  brought. 

Mr.   W*k  for  the  plaintiff  in  error. 

.}fr.   ROSK.  contra 
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Per  Curiam.  The  question  arising  upon  the 
trial  was,  whether  the  plaintiff  Brown  had 
sued  out  a  writ  before  the  September  Term  of 
the  Common  Pleas,  according  to  the  condition 
53*]  of  the  recognizance.  *This  was  a  ques- 
tion of  fact  triable  by  jury,  and  not  by  record, 
notwithstanding  the  averment  of  prout  patet 
per  recordum.  The  entry  on  the  record  could 
not  be  conclusive  of  that  fact  ;  for  then,  as 
was  observed  in  the  case  of  Conry  v.  Jacob,  1 
Sid.,  220,  upon  a  similar  question,  it  would  be 
in  the  power  of  an  attorney  to  make  an  entry 
upon  record  of  the  issuing  of  the  writ,  though 
the  writ  had  never  issued.  Such  an  entry  is 
like  a  committitur  entered  of  record.  It  does 
not  estop  the  party  to  deny  the  fact,  and  it 
shall  be  tried  per  pais,  and  the  record  is  but 
evidence  and  not  conclusive.  (Keeling,  (Jh. 
J. ,  in  Middleton  v.  Manucaptors  of  Sylvester,  1 
Sid.,  216.)  In  this  case  there  was  not  only  a 
record  of  the  award  of  the  writ,  which  was 
sufficient  to  satisfy  the  unnecessary  averment 
in  the  declaration,  but  parol  proof  was  also 
offered  to  show  the  fact,  and  that  the  deputy- 
sheriff  had  made  attempts  to  serve  the  writ, 
and  that  he  was  now  dead  and  the  writ  lost. 
There  does  not  appear  to  beany  good  objection 
to  this  testimony.  It  went  to  supply  the  non- 
production  of  the  writ,  and  ought  to  have  been 
received.  It  was  not  analogous  to  those  cases  in 
which  the  record  is  the  sole  and  exclusive  test 
of  a  fact. 

Judgment  reversed. 


GARDNER  «.  HUMPHREY. 

Pleading  and  Practice — Declaration  in  Replevin 
must  State  Place  within  Village  or  Town — 
Omission  how  Cured — Making  Place  Material. 

A  declaration  in  replevin  must  state  a  place  cer- 
tain within  the  village  or  town  ;  but  the  omission 
may  be  cured  by  the  defendant's  pleading:  over. 

Where  the  defendant  in  avowry  states  the  precise 
house  or  place,  the  plaintiff  may  traverse  the  place 
in  the  avowry,  though  not  described  with  certainty 
in  his  declaration.  But  where  the  plaintiff  does  not 
traverse  the  place  in  the  avowry,  but  joins  issue  on 
the  t€  nancy,  the  locus  in  </uo  is  rendered  immate- 
rial ;  and  the  plaintiff  may  show  the  taking  of  the 
goods  in  another  place  than  the  house  demised,  es- 
pecially where  the  goods  were  removed  from  such 
house,  leaving  the  rent  unpaid,  and  were  seized 
within  30  days  thereafter. 

If  the  plaintiff  means  to  make  the  place  material, 
he  must,  in  his  plea  in  bar,  or  replication  to  the 
avowry,  traverse  the  taking,  in  the  place  alleged, 
in  the  avowry,  and  take  issue  thereon. 

Citations— Hob.,  16 ;  Act,  scss.  11,  ch.  37,  sec.  13 ; 
22  Edw.  IV.,  51  a  :  Kastall.  554-656. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Orange  County.  Humphrey  brought 
an  action  of  replevin,  in  the  court  below, 
against  Gardner,  "for  that  Gardner,  on  the  2d 
May,  1811,  at  the  town  of  New  burgh,  in  the 
County  of  Orange,  within  the  jurisdiction  of 
the  court,  in  a  certain  dwelling-house,  took 
the  goods  and  chattels  (specifying  them)  of 
Humphrey,  and  unjustly  detained  them,"  &c. 
There  was  avowry  by  G.  that  H.  was  "his 
tenant  of  the  dwelling  house,  in  which,"  &c., 
and  had  held  it  for  a  year  for  the  rent  of  one 
54*]  *hundred  dollars,  which  was  due,  and 
avowed  that  he  took  the  goods,  &c.,  in  the 
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dwelling-house,  in  which,  &c.,  as  a  distress 
for  the  rent,  &c. ,  with  a  verification. 

The  plaintiff  pleaded  in  bar  to  the  avowry 
that  he  did  not  hold  and  enjoy  the  dwelling- 
house,  in  which,  &c.,  as  tenant  thereof  to  the 
defendant,  &c.,  in  manner  and  form,  &c.,  and 
tendered  issue  to  the  country. 

At  the  trial,  the  defendant,  to  maintain  his 
avowry,  offered  to  prove  that  the  plaintiff  was 
tenant  to  the  defendant  of  a  certain  house  in 
Golden  Street,  in  Newburgh.  for  one  year, 
ending  the  1st  May,  1811,  at  the  rent  of  one 
hundred  dollars  a  year,  and  that  the  same  rent 
was  due  and  payable  to  the  defendant  on  the 
1st  May,  1811,  and  for  which  he  took  the  goods 
of  the  plaintiff,  &c.  The  counsel  for  the 
plaintiff  objected  to  this  evidence,  unless  the 
defendant  would  show  also  that  the  taking  of 
the  goods,  &c.,  was  in  the  "house  in  Colden 
Street,  of  which  the  plaintiff  was  tenant,  &c. 
And  it  was  admitted  that  the  taking  of  the 
goods,  &c.,  was  in  a  house  of  the  plaintiff  sit- 
uate in  First  Street,  in  Newburgh,  to  which 
the  goods  had  been  removed,  by  the  plaintiff, 
from  the  house  in  Colden  Street,  a  few  days 
before  the  1st  May,  1811,  and  before  the  rent 
became  due  and  payable.  And  Ihe  court  be- 
low decided  that  the  place  of  taking  the  goods 
was  material,  and  that  the  defendant  must 
show  that  the  taking  of  the  goods,  &c.,  was  in 
the  house  in  Colden  Street,  of  which  the 
plaintiff  was  tenant  to  the  defendant,  &c.  To 
this  opinion  the  counsel  for  the  defendant  ten- 
dered a  bill  of  exceptions,  because  the  goods 
having  been  taken  within  thirty  days  after  the 
rent  became  due,  the  place  of  taking  was  im- 
material, &c. 

The  jury,  under  the  direction  of  the  court, 
found  a  verdict  for  the  plaintiff,  that  he  did 
not  hold  and  enjoy  the  said  dwelling-house,  in 
which,  &c. ,  as  tenant,  &c.,  and  assessed  the 
damages  of  the  plaintiff,  &c.  On  which  the 
court  below  gave  judgment. 

Mr.  Pisk,  for  the  plaintiff  in  error.  He  cited 
1  Saund.,  347,  n.  1  ;  Hob.  16  ;  Moore,  678  ; 
Carth.,  373;  2  Salk.,  569  ;  6  Mod.,  1  ;  Ld. 
Raym.,  569,  922. 

Mr.  Ross,  contra,  cited  1  Chitty's  PI.,  364; 
1  Saund.,  347 ;  5  Com.  Dig.  PI.,  3,  K  ;  4  Bac. 
Abr.,  389  ;  1  Johns.  Rep.,  380  ;  2  Johns.  Rep., 
446  ;  8  Went.  PI.,  126  ;  2  Sauud.,  284,  n. 

*Per  Curiam.  The  declaration  did  [*55 
not  state  the  place  within  the  town,  with  any 
certainty.  It  was  held  in  Read  v.  Ilawke, 
Hob.,  16,  that  the  declaration  in  replevin  must 
contain  a  place  certain  within  the  town,  or- it 
would  be  bad  on  demurrer,  but  it  was  there 
admitted  that  the  defendant  might  cure  this 
omission  by  pleading  over,  and  not  relying  on 
the  exception.  Here  the  defendant,  in  his 
avowry,  states  the-  taking  to  have  been  in  a 
place  which  was  apparently  consistent  with 
that  mentioned  in  the  declaration,  but  the  de- 
fendant ascertains  the  precise  dwelling-house 
intended,  by  saying  it  was  the  one  that  the 
plaintiff  had  occupied  as  his  tenant  underastip- 
ulated  rent.  The  plaintiff,  in  his  plea  in  bar, 
might,  perhaps  (though  he  had  not  described 
with  any  certainty  the  dwelling-house  in  his 
declaration),  have  traversed  the  place  in  the 
avowry.  This,  however,  he  did  not  do.  He 
did  not  join  issue  on  the  place,  but  denied  the 
JOHNS.  REP..  10. 


1813 


VAN  WAGENEN  v.  OVERSEERS  OP  THE  POOR. 


55 


tenancy  or  holding  under  the  defendant,  and 
thus  rendered  the  locus  in  quo  immaterial.  No 
person  would  have  supposed,  from  the  issue, 
that  if  a  tenancy  existed  in  a  dwelling-house 
in  Newburgh.'and  rent  was  in  arrear,  that  the 
avowry  would  not  have  been  maintained.  The 
plea  went  to  the  merits,  but  the  place  is  not  of 
the  merits,  for  if  the  goods  be  removed, 
"leaving  the  rent  unpaid,"  they  may  be  seized 
anywhere  within  thirty  days  thereafter.  (Sess. 
11,  ch.  37,  sec.  13.)  It  was  said  by  Brian  and 
Starkey,  in  22  Edw.  IV,  51  a,  that  if  the  de- 
fendant avow  in  one  place,  and  the  plaintiff 
say  the  taking  was  in  another  place,  and  name 
it,  he  must  traverse  the  taking  in  the  place  in 
the  avowry.  If  the  plaintiff  means  to  make 
the  place  material,  he  must  do  so  in  his  plea 
in  bar,  or  replication  to  the  avowry,  and  join 
issue  upon  the  place,  and  so  are  the  precedents. 
(Rastall,  554,  555,  556.)  It  was,  therefore, 
sufficient,  upon  the  trial  of  this  cause,  for  the 
avowant  to  have  proved  what  he  offered  to 
prove,  without  going  farther,  and  showing 
the  distress  was  made  in  the  very  house  so  de- 
mised. The  place  of  the  taking  was  not  the 
point  on  which  issue  was  joined.  The  plaint- 
iff had  admitted  the  taking  to  be  where  the 
avowant  had  alleged  it,  and  had  only  put  in 
issue  the  fact  of  the  tenancy. 

The  judgment  below  must  be  reversed,  and 
the  plaintiff  in  error  is  at  liberty  to  have  the 
record  remitted,  or  a  venire  de  now  awarded  at 
the  Orange  Circuit. 

Judgment  reversed. 


56*]  *VAN  WAGENEN 

10. 

THE    OVERSEERS  OF    THE  POOR    OF 
KINGSTON. 

Jurisdiction — Bastardy — General  Sessions  of  the 
Peace  no  Original  Jurisdiction. 

The  Court  of  General  Sessions  of  the  Peace  have 
no  power  to  make  an  original  order  of  filiation  and 
maintenance  in  a  case  of  bastardy. 

It  seems  that  original  jurisdiction  was  given  to  the 
Sessions  in  England,  in  such  ease,  by  the  statute  3 
Car.  1.  ch.  4,  and  that  part  of  the  English  statute 
has  not  been  enacted  here. 

Citations— Stat.  3  Car.  I.,  ch.  4 ;  Cro.  Car.,  470 :  Stat. 
1H  Eliz.,  ch.  3;  Doug.,  632;  Act.sess.  24,  ch.  18. 

IN  ERROR,  from  the  General  Sessions  of 
the  Peace  of  Ulster  County. 

Application  was  made  by  the  defendants  in 
error  to  the  General  Sessions  of  the  Peace 
in  Ulster  County,  for  an  order  of  filiation  and 
maintenance  against  Van  Wagenen,  as  the  pu- 
tative father  of  a  bastard  child.  It  appeared 
that  one  of  the  justices  of  the  peace  of  the 
county  had,  on  the  2d  January,  1812,  upon 
the  examination  of  the  mother  of  the  child, 
issued  a  warrant,  under  the  second  section  of 
the  Act  (sess.  24,  ch.  18)  for  the  Relief  of 
Cities  and  Towns  from  the  Maintenance  of 
Bastard  Children,  on  which  Van  Wa-renen 
was  taken  and  brought  before  the  justice,  and 
no  indemnity  being  given,  recognizance  was 
taken  by  the  justice  for  his  appearance  at  the 
next  General  Sessions  of  the  Peace. 

The  recognizance' with  the  examination  was 
JOUNS.  UKP..  10. 


returned  to  the  Sessions,  but  not  the  warrant, 
or  any  other  of  the  proceedings  before  the 
justice.  The  counsel  for  Van  Wagenen  ob- 
jected to  any  further  proceedings  in  the  Ses- 
sions, until  the  warrant  was  produced  ;  but 
the  justice  of  the  Sessions  overruled  the  objec- 
tion. The  overseers  then  offered  the  mother 
of  the  child  to  prove  Van  Wagenen  to  be  the 
father,  &c.,  in  order  that  the  Sessions  might 
make  an  original  order  of  filiation  and  main- 
tenance ;  and  it  was  objected  that,  no  order 
having  been  made  by  two  justices,  pursuant 
to  the  first  section  of  the  Act,  the  Court  of 
General  Sessions  of  the  Peace  had  no  power 
to  make  an  original  order  of  filiation,  &c., 
but  the  objection  was  overruled  by  the  court, 
who,  on  the  examination  of  the  mother  of  the 
child,  made  an  order  of  filiation,  &c.,  and  di- 
rected Van  Wagenen  to  pay  to  the  plaintiffs 
sixty  dollars  for  the  expenses  of  the  mainte- 
nance of  the  child,  from  its  birth  to  that  time, 
and  a  weekly  sum  for  its  future  maintenance'. 

A  motion  was  made  to  quash  the  order  of 
the  Sessions:  1.  Because  it  did  not  appear  to 
the  Sessions,  except  by  the  verbal  statement 
of  the  justice,  that  the  warrant  on  which  the 
defendant  below  was  taken,  issued  on  the 
complaint  of  the  plaintiffs  or  one  of  them. 

2.  Because  the  warrant  was  not  produced  to 
the  Court  of  Sessions,  so  that  the  Sessions 
might  judge  of  its  validity,  and  of  the  pro- 
ceedings thereon. 

*3.  Because  the  Court  of  Sessions  [*57 
had  no  power  of  authority  to  make  an  origi- 
nal order  of  filiation  and  maintenance. 

Messrs.  Hawkins  and  Haggles  for  the  plaint- 
iff in  error. 

Messrs.  Elmendorfaud  Sudam,  contra. 

Per  Curiam.  The  objection  that  the  Gen- 
eral Sessions  had  no  power  to  make  and  origi- 
nal order  is  fatal.  Original  jurisdiction  was 
given  to  the  Sessions  in  England,  by  the  stat- 
ute of  3  Car.  I.,  ch.  4,  and  that  statute  has 
never  been  re-enacted  with  us.  It  was  resolved 
by  the  K.  B..  in  Mater's  case,  Cro.  Car.,  470, 
that  before  this  statute  of  Charles,  the  justices, 
at  their  Sessions,  had  no  authority  to  meddle 
in  the  case  of  bastardy,  until  two  justices,  ac- 
cording to  the  statute  of  18  Eliz.,  ch.  3,  had 
made  an  order  therein.  In  the  modern  case 
of  The  Kingv.  Oreares,  Doug.,  632,  the  au- 
thority of  the  Sessions  was  traced  to  the  stat- 
ute of  Charles.  Our  statute  (sess.  24,  ch.  18) 
seems  to  be  a  transcript  of  the  British  statute, 
except  the  single  section  relating  to  this  sub- 
ject, in  the  statute  of  Charles  I. 

Order  quashed. 


SALISBURY,  Executor,  &c., 

T>. 

PI  1  1  LIPS  KT  AI,,  Heirs,  &c. 

Prui'tirc  —  Action  for  Non-payment    of 

lie  on  A  nxif/  n  tn-e  n  t  of  I^ease. 


A,  by  nn  Indorsement  on  a  lease,  under  his  hand 
and  seal.  assigned  over  to  |{  for  the  consideration  of 
t'12,  all  hia  estate,  right  and  interest  in  the  leuse  and 
premises.  &e.,  upon  condition  flint  if  A  should  pay 
to  Hthe  £12  by  u  certain  day,  the  assignment  should 
IK>  void,  otherwise  It  was  to  sell  the  premises  assign- 
ed, and  repuv  himself  the  t'l~,  with  interest,  &f., 

It  was  held  that  this  did  not  amount  to  a  cove- 
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nant  on  the  part  of  A  to  pay  the  £12  to  B.,  and  that 
no  action  would  lie  upon  it  against  A. 

Citations—  Cro.  Jac.,  381  ;  2  Mod.,  36  ;  1  P.  Wms., 
291;  Free,  in  Ch.,  423. 


was  an  action  of  covenant.  The  dec- 
J-  laration  was  on  the  following  instrument, 
executed  by  Jacob  Philips,  the  ancestor  in  his, 
lifetime,  to  the  plaintiff's  testator  :  "  For  and 
in  consideration  of  the  sum  of  twelve  pounds 
to  me  in  hand  paid,  by  Abraham  Salisbury,  I 
do  hereby  assign  over  to  him  and  his  assigns 
forever,  all  the  estate,  right  and  interest,  which 
I  have  in  the  lands  described  in  the  within 
lease;  upon  this  condition,  if  I  shall  pay  to  the 
said  Abraham  Salisbury,  by  the  first  of  Oc- 
tober next,  the  aforesaid  sum  of  twelve 
pounds  with  interest,  then  this  assignment  to 
be  void  ;  otherwise,  he  may  sell  it,  and  from 
the  money  retain  the  twelve  pounds  with  inter- 
est, paying  the  lemainder  to  me  or  my  heirs. 
Witness  my  hand  and  seal  the  first  day  of  Julv, 
1794." 

58*]  *The  defendants  demurred  to  the 
plaintiff's  declaration,  1.  Because  the  writing 
set  forth  in  the  declaration  is  averred  to  con- 
tain a  covenant  by  Jacob  Philips,  in  his  life- 
time, to  pay  twelve  pounds,  whereas  the  obli- 
gation or  instrument  of  which  the  plaintiff  has 

fiven  oyer,  contains  no   covenant  whatever. 
.  Because  the  plaintiff  avers  that  the  testator 
made  his  certain  writing  obligatory,  whereas 
by  the  oyer  of  it,  it  appears  to  be  an  assign- 
ment. 

Mr.  M.  I.  Cantine  for  the  plaintiff. 
Mr.  Powers  for  the  defendants. 

Per  Curiam.  An  action  of  covenant  for 
the  non-payment  of  money  will  not  lie  upon 
the  assignment  of  the  lease,  because  the  as- 
signment contains  no  covenant  for  the  pay- 
ment of  money.  The  assignment  only  contains 
a  condition  for  the  benefit  of  the  assignor,  that 
he  might  redeem  the  lease  by  such  a  day,  on 
payment  of  the  money,  and  if  he  elected  not 
to  do  this,  the  assignee  was  to  sell  the  lease 
and  pay  himself.  This  was  the  only  remedy 
prescribed  for  the  assignee,  and  the  assignor 
entered  into  no  personal  covenant  to  pay  the 
money.  The  cases  of  Briscoe  v.  King.  Cro. 
Jac.,  281  ;  of  Suffleld  v.  Baskerml,  2  Mod.,  36, 
and  of  Howell  v.  Pi-ice,  1  P.  Wms..  291  ;  S.  C., 
Prec.  in  Chanc.,  423,  are  analogous,  and  show 
clearly  that  no  action  for  non-payment  of  the 
money  will  lie  in  such  a  case. 

Judgment  for  the  defendants. 

Cited  in—  7  Wend.,  361  ;  15  Wend.,  220  :  3  N.  Y., 
265;  41  N.  Y.,207;  13  Barb.,  73;  44  How.  Pr.,  370;  4 
Rob.,  255. 


FONTAINE 

THE  PHOENIX  INSURANCE  COMPANY 
OF  NEW  YORK. 

Marine  Insurance — Short  Supplier  is  Breach  of 
Guaranty  of  Seaworthiness. 

NOTE.— Marine  Insurance — Warranty  of  seawor- 
thiness. 

The  warranty  of  seaworthiness  is  by  law  implied. 
Silva  v.  Low,  1  Johns.  Cas.,  184,  note ;  Barnwall  v. 
Church,  1  Cai.,  217,  note, 

In  connection  with  the  above  case  of  Fontaine  v. 
Phrenix  Ins.  Co.,  consult  Patrick  v.  Commercial 
Ins.  Co.,  HJohns.,  9 ;  Biting  v.  Scott,  2  Johns.,  157. 
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Where  a  vessel,  insured  from  New  York  to  Bor- 
deaux, after  being  out  about  30  days,  was  without 
firewood  and  oil  or  candles,  so  that  for  want  of  the 
necessary  light,  she  was  obliged  to  slacken  sail,  at 
night,  and  was  retarded  in  her  voyage ;  it  was  held 
that  she  was  not  seaworthy,  though  it  appeared 
that  she  was  supplied  with  4  gallons  of  oil  when  she 
left  New  York. 

THIS  was  an  action  on  two  policies  of  insur- 
ance on  the  brig  called  the  Eliza,  and  her 
cargo,  at  and  from  New  York  to  Bordeaux. 
The  cause  was  tried  at  the  New  York  sittings, 
in  November,  1811, ,  before  Mr.  Justice  Van 
Ness. 

The  Eliza  sailed  from  New  York  the  1st 
November,  1811,  on  the  voyage  insured.  The 
master  of  the  Eliza  testified  that  on  the 
twelfth  December,  in  latitude  forty-five  twenty 
north,  and  eight  west  of  London,  *she  [*5& 
was  boarded  by  the  British  frigate  Cambrian, 
and  warned  off.  At  the  time  the  Eliza  was 
boarded,  she  was  in  great  distress  for  want  of 
fuel  and  candles  ;  the  oil  and  candles  having 
been  entirely  exhausted  a  few  days  before. 
The  frigate,  at  first,  sent  firewood  and  candles 
on  board,  but  not  concluding  to  capture  the 
Eliza,  they  were  taken  back  to  the  frigate. 
The  crew  of  the  Eliza  was  obliged  to  burn  the 
hencoops  and  other  wood  on  deck,  and  could 
not,  for  the  want  of  fire  and  candles,  have 
proceeded  to  England  or  Ireland.  The  brig 
kept  on  a  course  in  which  she  would  be  most 
likely  to  meet  vessels,  in  order  to  obtain  a  sup- 
ply of  those  articles.  On  the  14th  of  Decem- 
ber she  was  boarded  by  another  British  frig- 
ate, the  Revolutionaire,  who  supplied  the  Eliza 
with  wood  sufficient  for  one  day,  but  with  no 
oil  or  candles.  For  the  next  ten  or  twelve 
days,  she  was  beating  with  the  winds  from  E. 
to  E.  S.  E.  and  E.  N.  E.,  and  the  weather  bad 
and  thick,  so  that  no  observation  could  be 
taken ;  that  for  want  of  light  in  the  binnacle, 
the  compass  was  kept  on  deck  with  a  man  to 
observe  it,  and  the  vessel  was  under  no 
more  sail  than  was  sufficient  during  the  night, 
to  keep  the  head  of  the  vessel  in  that  direc- 
tion, and  tacking.  It  was  judged  necessary, 
in  this  distress,  for  want  of  firewood  and  can- 
dles, for  the  preservation  of  vessel  and  crew, 
to  steer  for  the  nearest  coast,  in  hope  of  fall- 
ing in  with  some  vessel  that  would  supply 
those  articles.  They  could  not  reach  England 
or  Ireland,  and  the  French  coast  being  much 
nearer,  they  made  sail  for  the  coast  of  France. 
On  the  twenty-sixth  December,  being  eight 
leagues  distant  from  the  Cordovan  light-house, 
at  the  mouth  of  the  Garonne,  they  were  board- 
by  two  British  frigates,  who  took  possession 
of  the  brig  and  cargo,  and  put  a  lieutenant 
and  six  men  on  board  the  Eliza,  and  ordered 
her  to  Plymouth,  where  she  arrived  the  30th 
December,  and  was  detained  by  the  captors. 

The  witness,  on  his  cross-examination,  said, 
that  after  being  boarded  by  the  Cambrian,  the 
Eliza  was  not,  at  any  time,  steering  for  the 
coast  of  France,  but  was  "wearing,  tack  and 
tack,  steering  to  keep  her  own  ground,  in  or- 
der to  meet  some  vessel  that  would  supply 
them  with  firewood  and  candles,  and  had  they 
been  supplied  with  them,  they  would  have 
steered  for  England  ;  "  and  that  they  had  no 
intention,  had  it  not  been  for  their  necessities, 
of  making  the  French  coast. 

A  master  of  a  ship  testified  that  the  mean 
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time  for  such  a  voyage  was  from  thirty  to  thir- 
ty-five days  ;  that  four  gallons  of  oil  was  suffi- 
cient, but  that  oil  was  liable  to  accident ;  that 
OO*]  twenty  pounds  of  *candles  would  have 
been  enough  for  light  during  such  a  voyage  ; 
that  he  thought  a  vessel  unseaworthy,  which, 
on  a  voyage  from  New  York  to  Bordeaux, 
should  be  out  of  oil,  and  candles,  and  fire 
wood,  in  forty-two  days  ;  that  from  the  state- 
ment of  the  mate  of  the  situation  of  the  Eliza, 
from  the  time  she  was  boarded  by  the  Cambri- 
an until  she  was  captured,  she  must  have  beat 
or  tacked  to  have  reached  any  of  the  ports 
near  Bordeaux  ;  and  that  she  was  not  out  of 
her  course  to  Bordeaux,  or  the  near  ports  at 
the  head  of  the  Bay  of  Biscay,  when  she  was 
taken. 

It  was  proved  that  four  gallons  of  oil  were 
purchased  for  the  use  of  the  vessel  before  she 
left  New  York.  The  jury  found  a  verdict  for 
the  plaintiffs. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  T.  A.  Emmet  for  the  defendants. 

Mr.  Golden,  contra. 

Per  Curiam.  A  ship,  to  be  seaworthy  when 
she  sails,  must,  among  other  things,  be  pro- 
vided with  all  necessary  stores  for  the  voyage. 
From  the  deposition  of  the  mate,  it  appears 
very  clearly  that  the  brig  Eliza  was  not  duly 
provided  with  the  essential  articles  of  firewood 
and  oil,  or  candles.  The  great  distress  arising 
from  the  want  of  these  articles,  evidently  re- 
tarded the  voyage  in  the  Bay  of  Biscay.  She 
could  not  carry  full  sail  at  night,  from  the 
difficulty  of  seeing  the  compass ;  and  if  the 
weather  had  been  dark  and  tempestuous,  she 
would  have  been  exposed  to  the  greatest  dan- 
ger. She  likewise  kept  wearing  and  tacking, 
in  order  to  meet  some  vessel  to  relieve  her  dis- 
tress ;  and  her  object,  for  some  days,  was 
rather  searching  for  relief  than  making  the  best 
of  her  way  directly,  diligently,  and  with  full 
sail,  for  her  port  of  destination.  She  lingered 
and  delayed  her  voyage,  in  the  Bay  of  Biscay, 
without  any  cause  other  than  what  was  im- 
putable  to  the  negligence  of  the  master  or 
owners.  No  reason  is  given  why  those  arti- 
cles failed  ;  nor  is  it  shown  that  she  was  duly 
supplied  when  she  left  port.  It  is  unreason- 
able and  unjust  that  the  underwriters  should  be 
exposed  to  losses  arising  from  such  gross  neg- 
ligence in  fitting  out  the  ship.  It  is  very  prob- 
able that  if  the  vessel  had  been  seaworthy  she 
might  have  escaped  the  capture ;  and  the  ver- 
dict, on  this  point,  is  too  plainly  against  evi- 
dence to  be  supported. 

New  trial  granted,  upon  payment  of  cost*. 

Distinguished— «i  Super.,  74. 

Cited  in— t   DUCT,  178;   3  Kob.,  208,  47«;    11   Leg. 


«!*]  *WADI)ELL 

THE  COLUMBIAN   INSURANCE  COM- 
PANY. 

Marine  Insurance — Compromise  with  Captor*  />>/ 
Matter  who  i*  part  Owner,  Sustained  when 
— lUyht*  of  Matter  an  Part  Owner. 

NOTE.— Marine  Insurance— Compromise  with  rap- 
tors  hu  matter.  See  Clarkson  v.  Phienix  Ins.  Co.,  9 
Johns.,  1,  note. 
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A  master  who  was  also  part  owner  of  a  ship,  made 
a  compromise  with  the  captors,  tiona  fldc.  and  for 
the  best  interest  of  all  concerned,  by  which  the  cap- 
tors agreed  to  pay  him  a  certain  sum  for  the  vessel 
and  cargo,  on  his  relinquishing  all  further  claim. 

In  an  action  by  the  master,  on  a  policy  of  insur- 
ance, on  his  interest,  as  part  owner  in  the  vessel,  it 
was  held  that  the  compromise  being  prudently  and 
honestly  made,  while  he  acted,  ex  necessitate,  in  his 
character  as  master,  for  the  benefit  of  all  con- 
cerned, it  affected  his  interest  in  no  other  manner 
than  it  did  the  interest  of  the  other  owners,  and 
that  his  rights,  as  owner,  under  the  policy  of  insur- 
ance, were  the  same,  and  stood  on  the  same  ground, 
as  those  of  the  other  owners,  and  that  he  was.  there- 
fore, entitled  to  recover  for  a  total  loss.* 

Citation— 9  Johns..  1. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  14th  February,  1810,  on  one  fourth 
part  of  the  ship  Governor  Gore,  of  which  the 
plaintiff  was  master,  on  a  voyage  from  New 
York  to  Tonningen,  "with  liberty  to  touch  at 
Heligoland  ;  if  turned  away,  to  have  liberty  to 
go  to  a  near  port  where  she  can  be  admitted." 
"Warranted  American  property,  if  captured 
or  detained,  the  assured  not  to  abandon,  if  the 
property  insured  is  released,  in  six  months  af- 
ter advice  is  received  here  and  notice  thereof 
given  to  the  company  ;  warranted  free  from 
seizure  in  port."  The  plaintiffs  declared  for 
a  total  loss  by  capture. 

The  facts  In  this  case  were  the  same  as  those 
stated  in  the  case  of  Clarkson  v.  The  Phoenix 
Ins.  Co.,  9  Johns.  Rep.,  1,  which  was  an  ac- 
tion on  a  policy  on  the  cargo  on  board  of  the 
same  ship  ;  except,  that  in  the  present  case  the 
plaintiff,  who  was  master  of  the  vessel  for  the 
voyage,  and  made  the  compromise,  was  also 
part  owner  of  the  vessel  insured,  and  had  the 
care  and  management  of  the  interest  of  W. 
Winthrop,  the  other  part  owner  of  the  vessel, 
who  was  jointly  interested  also  in  the  cargo, 
and  who  had  no  agent  or  consignee  abroad. 

The  jury  found  a  verdict  for  the  plaintiff 
for  a  total  loss,  subject  to  the  opinion  of  the 
court  on  a  case,  with  leave  to  either  party  to 
!  turn  the  same  into  a  special  verdict. 

Mews.  D.  B.  Ogden  and  Golden,  for  the 
plaintiff,  relied  on  the  case  of  Clarkson  v.  The 
Phanix  Ins.  Co.,  9  Johns.  Rep.,  1,  and  cited 
also  Jumel  &  Desobry  v.  Marine  Ins.  Co.,  7 
Johns.  Rep.,  412. 

Messrs.  C.  1.  Bogert  and  6'.  .Tone*.  Jr.,  for 
the  defendants,  contended  that  it  was  to  be 
inferred  from  the  opinion  of  the  court,  in  the 
former  case,  that  if  the  owner  had  made  the 
compromise,  or  had  ratified  the  act  of  the  mas- 
ter, it  would  have  altered  the  case,  and  the 
plaintiff  would  not  have  been  entitled  to  recov- 
er for  a  total  loss  ;  that  when  the  master  ar- 
rived at  the  port  of  destination  he  ceased  to  be 

*This  case,  decided  in  July,  1799,  is  often  men- 
tioned at  the  bar,  und  not  having  IHH-II  reported  is 
sometimes  misunderstood.  The  facts  of  the  case 
arc  correctly  stated  in  the  not**  in  1  Caines'  Rep., 
a»7,  and  tbe  opinion  of  the  court  was,  that  the  own- 
ers, in  that  case,  having  availed  themselves  of  the 
advantage  of  the  purchase,  by  fitting  out  the  vessel 
and  sending  her  on  another  voyage,  for  their  own 
account  had  affirmed  the  purchase  made  by  the 
master,  and  thcrcbv  waived  the  abandonment.  1 
Caines'  Kep.,  m  In  the  case  of  Abbot  v.  Sebor,  :» 
Johns.  Cas.,  45,  the  facts  were  similar,  and  it  was 
decided,  on  the  same  principle,  that  the  owners  hav- 
ing concurred  in  the  sale  of  the  ship,  and  approved 
of  what  was  done  by  the  master  and  supercargo, 
who  WHS  also  part  owner,  and  taken  the  proceeds  of 
the  vessel  and  cargo  to  their  own  account,  it 
amounted  to  a  waiver  of  the  abandonment. 
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master,  and  acted  either  as  owner,  or  agent  to 
the  owner  (2  Caines'  Rep.,  172)  ;  and  that  the 
true  question  in  this  case  was,  whether  a  com- 
promise made  by  the  owner  himself,  before  an 
62*]  'abandonment  actually  made,  though 
notice  of  it  had  been  given,  could  be  binding 
on  the  insurers.  They  cited  Abbott  v.  Broome, 
1  Caines'  Rep.,  492,  and  Sautter  and  Craig,  v. 
Church,  in  note;  3  Caines'  Rep.,  297  ;  Robertson 
v.  Hartg/wrne,  2  Caines'  Rep.,  286;  Abbott  v. 
Sebor,  3  Johns.  Cases,  45. 

Per  Curium.  The  only  difference  between 
this  case  and  that  of  Clarkson  v.  The  Phoenix 
Iw.  Co.,  9  Johns.  Rep.,  1,  is,  that  the  master, 
who  made  the  compromise  was  owner  of 
the  interest  covered  by  this  policy.  The  com- 
promise being  bona  fide,  and  for  the  best  inter- 
est of  all  concerned,  was  binding  upon  all 
parties,  and  did  not  affect  the  rights  of  the  other 
part  owners  under  the  policies  which  they 
might  have  affected  ;  and  shall  the  plaintiff 
have  his  own  right  sacrificed  because  he  hap- 
pened to  be  master  ?  It  is  not  probable  that  a 
partial  compromise,  or  one  excluding  his  in- 
terest, could  have  been  affected;  and  to  exclude 
it  would  have  been  to  sacrifice  it.  The  plaintiff, 
in  his  character  of  master,  became,  upon  the 
capture,  ex  necessitate,  as  much  the  agent  of  the 
defendants  as  of  the  other  insurers,  and  the 
compromise  is  to  be  referred  to  his  character 
as  master.  His  being  owner,  as  well  as  mas- 
ter, will  not  affect  the  composition,  if  it  was 
prudently  and  honestly  made.  It  is  greatly  for 
the  interest  of  insurers  that  it  should  not,  for 
if  it  did,  there  never  would  be  a  compromise 
in  such  cases.  After  his  duty  and  character, 
as  master  or  agent  for  all  concerned,  had 
ceased,  then  his  further  interference  would 
have  been  as  owner,  and  he  might  have  waived 
the  abandonment,  or  done  other  acts  which 
would  have  barred  his  claims  under  the  policy. 
But  the  composition  was  made  while  he  neces- 
sarily acted  as  agent  for  all  concerned,  arising 
from  his  character  as  master,  and  the  com- 
promise ought  to  affect  his  own  interest,  in 
like  manner  as  it  affected  the  other  interests 
committed  to  his  charge,  and  not  otherwise. 
We  cannot  allow  any  distinction  in  this  case. 
63*]  It*would  be  unjust  in  its  operation,  and 
would  very  materially  abridge  the  rights  of  an 
owner  under  a  policy  of  insurance,  provided 
he  acted  as  master.  The  plaintiff  is  accordingly 
entitled  to  judgment  for  the  reason  assigned  in 
the  case  of  Clarkson  v.  The  Phcenix  Ins.  Co. 

Judgment  for  the  plaintiff. 
Cited  in— 2  Sand.,  489. 


E.  AND  S.  KIP 
THE  BANK  OF  NEW  YORK. 

Bankruptcy —  Property  held  in  Trust —  Not 
Passed  by  Assignment —  Trust  Property  Ab- 
sorbed in  Estate — Rule  Cannot  Apply. 


Under  an  assignment  of  a  bankrupt  or  insolvent's 
estate,  no  other  estate  vests  in  the  assignee  than 
that  of  which  the  bankrupt  or  insolvent  had  the 
legal  or  equitable  title. 

Pro|)erty  held  in  trust  does  not  pass  under  a  bank- 
rupt'commission,  or  by  the  assignment  of  an  insolv- 
ent. And  if  the  property  held  in  trust  remains  in 
specie,  or  in  goods,  or  notes,  or  other  choses  in 
action,  the  cextui  que  trust  is  entitled  to  the  property 
and  not  the  general  creditors  of  the  bankrupt  or  in- 
solvent. And  thousrh  the  trust  property  is  convert- 
ed into  money,  yet,  if  it  is  kept  separate  and  distinct, 
so  that  it  can  l>e  traced  and  distinguished  from  the 
general  mass  of  the  insolvent's  estate,  it  will  go  to 
the  cestui  que  tru»t.  Where  two  joint  trustees  sold 
the  property  held  in  trust,  and  one  of  them  deposit- 
ed the  money  in  the  bank,  in  his  own  name,  where 
it  remained ;  and  being  insolvent,  afterwards  as- 
signed all  his  estate,  under  the  act ;  it  was  held  that 
his  general  creditors  were  not  entitled,  under  the 
assignment,  to  the  money  so  deposited. 

Citation-5  T.  R..  227. 

THIS  was  an  action  on  the  case.  The  plaint- 
iffs, Elbert  and  Samuel  Kip,  were  bound 
with  and  for  Samuel  Haring,  iu  an  obligation 
for  $1,000,  and  having  respectively  lent  their 
notes  to  or  indorsed  notes  for  Samuel  Haring 
and  Henry  Willers,  partners,  under  the  firm  of 
Haring  &  Willers,  for  their  indemnifica- 
tion and  security,  Haring  &  Willers  exe- 
cuted a  deed,  or  assignment,  dated  1st 
June,  1811,  of  all  their  stock  in  trade, 
securities  for  the  payment  of  money  and 
personal  estate,  in  trust  to  pay  and  indem 
nify  them  against  their  bond  for  $1,000,  given 
to  Mary  Bowers,  and  against  their  notes  and 
indorsements,  which  were  enumerated, 
amounting  to  $6,976.52,  and  giving  the  plaint- 
iffs full  power  to  dispose  of  the  property  as- 
signed, for  the  purpose  of  such  trust,  return- 
ing the  surplus  to  them  the  said  Haring  & 
Willers,  &c.  Under  this  assignment  the  plaint- 
iffs sold,  at  public  auction,  all  the  estate  and 
effects  assigned  to  them,  and  paid  the  bond 
and  the  notes  aforesaid,  for  which  E.  Kip  was 
bound  ;  and  there  then  remained  of  the  fund 
arising  from  such  sale  after  the  full  indemnifi- 
cation of  Elbert  Kip.  the  sum  of  $1,986.24, 
which  Samuel  Kip  deposited  in  bank,  with 
the  defendants,  on  the  3d  of  December,  1811, 
in  his  own  name.  Samuel  Kip  became  insolv- 
ent in  1811,  and  afterwards  obtained  his  dis- 
charge. None  of  the  notes  lent  by  Samuel 
Kip  to  Haring  &  Willers,  nor  any  of  the  notes 
indorsed  by  him  for  them,  were  paid  by  him 
or  them,  but  were  protested,  so  as  to  make  the 
parties  liable  to  the  holders  for  the  payment, 
and  have  been  taken  up,  and  are  now  held  by 
third  persons  against  him.  On  the  15th  of 
*January,  1812,  Samuel  Kip  assigned  [*64 
all  his  estate  under  the  Insolvent  Act,  and 
his  assignees,  by  virtue  of  that  assignment, 
now  claim  the  sum  so  deposited  with  the  de- 
fendants as  part  of  his  estate.  The  holders  of 
the  notes  made  and  indorsed  by  Samuel  Kip, 
also  claim  the  same  sum,  as  being  part  of  the 
fund,  the  legal  title  to  which  is  in  the  plaintiffs 
as  trustees  for  them,  and  for  the  payment  of 
those  notes  ;  and  the  present  suit  was  brought 
by  the  plaintiffs.by  the  direction  of  the  holders 


NOTE— Insolvency — Assignment — Discharge. 

Trust  funds  and  property  held  in  trust  does  not 
pass  hy  the  axxignment.  Above  case  of  Kip  v.  Bank 
of  New  York ;  Kennedy  v.  Strong,  10  Johns..  289 ; 
8.  C..  14  Johns.,  128. 

A  discharge  does  not  extend  to  a  breach  of  trust, 
nor  to  an  action  for  a  wrongful  conversion.  Au- 
thorities above  cited. 

Nor  does  a  discharge  affect  a  verdict  in  an  action 


of  trespass  before  judgment.  But  it  affects  all  debts 
in  judgment,  those  arising  ex  delicto  as  well  as  those 
arising  ex  contractu.  Luther  v.  Deyo,  19  Wend., 
629:  Harden  v.  Palmer,  24  Wend.,  364;  Deyo  v.  Van 
Valkenburgh,  5  Hill,  242.  But  see  Thompson  v. 
Hewitt,  6  Hill,  254  ;  Kellogg  v.  Schuyler.  2Denio,  73. 
The  debt  on  which  the  judgment  is  founded  must 
have  existed  when  the  proceedings  commenced. 
Clark  v.  Rowling,  3  N.  y.,  216. 
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of  the  notes,  to  recover  of  the  defendants  the 
sum  so  deposited  with  them. 

The  plaintiffs  and  defendants  were  mere 
nominal  parties  ;  the  real  plaintiffs  being  the 
holders  of  the  notes  ;  and  the  real  defendants 
the  assignees  of  the  general  creditors  of  Samuel 
Kip,  the  insolvent. 

A  relicta  and  cognovit  for  the  sum  deposited, 
were  given  by  the  defendants,  subject  to  the 
opinion  of  the  court  on  a  case  containing  the 
facts  above  stated. 

Sir.  8.  Jones,  Jr.,  for  the  plaintiffs,  con- 
tended that  the  money  in  question  did  not  pass 
to  the  assignees  of  Samuel  Kip  :  and  if  it  did 
pass  by  that  assignment,  they  'now  hold  it  as 
trustees  for  the  note  holders,  and  not  for  the 
general  creditors  of  Samuel  Kip. 

A  trust  fund  does  not  pass  by  the  assign- 
ment of  a  bankrupt's  estate.  (1  Coke's  B.  L. , 
401-409;  1  Atk.,  101.  232;  2  Ves.,  286  ;  1  P. 
Wins.,  314,  1  Burr.,  481  ;  3  P.  Wms.,  185; 
2B1.  Rep.,  1154;  5  Term  Rep.,  215.)  The 
only  question  is,  whether  the  fund  remains  in 
such  a  state  that  it  can  be  taken  and  specifically 
appropriated  to  the  object  of  the  trust  ; 
or  whether  it  has  been  so  blended  in  the  mass 
of  the  bankrupt's  property  that  it  cannot  be 
distinguished.  Here  the  fund  has  been  kept 
separate  and  distinct  by  the  defendants. 

Again,  if  the  assignees  of  S.  Kip  take  the 
fund,  they  must  take  it  precisely  as  he  would 
have  held  it,  that  is,  in  trust ;  a'nd  it  is  a  joint 
trust  in  the  plaintiffs,  and  could  not,  there- 
fore, pass  under  a  separate  assignment.  Should 
it  be  objected  that  the  trust  in  this  case  is  in 
such  a  form  that  the  holders  of  the  notes  can- 
not directly  claim  the  benefit  of  it,  then  it  is 
contended  that  the  trust  results  to  Haring  & 
Willers;  for  where  a  trust  is  not  aptly  declared 
it  does  not,  therefore,  fail,  but  results  for 
the  benefit  of  the  person  creating  it.  (4  Br.  C. 
C.,  490;  3  Ves.,  Jr.,  467.) 

The  general  creditors  of  S.  Kip  are  not  en- 
titled, in  law  or  equity,  to  the  benefit  of  this 
fund.  They  never  trusted  him  on  the  credit 
of  it. 

«5*]  *J/r.  D.  B.  Ogden,  contra,  insisted  that 
where  property,  deposited  in  trust  for  a  spe- 
cific purpose,  is  converted  into  money,  that 
money  goes  into  the  general  mass  of  the  trust- 
ees property,  and  the  cestui  que  trust  cannot 
claim  it  ;  and  if  the  trustee  is  a  bankrupt,  it 
will  go  to  his  general  creditors.  It  is  a  gen- 
eral answer  to  all  the  cases  cited  by  the  counsel 
for  the  plaintiffs,  that  the  principle  for  which 
he  contends  applies  only  where  the  property  is 
not  converted  into  money.  Again,  this  prop- 
erty, after  being  converted  into  money,  was, 
in  regard  to  the  sum  in  question,  diverted  from 
the  trust,  and  appropriated  by  S.  Kip  alone, 
who  deposited  the  money,  in  his  own  name,  in 
the  bank. 

The  general  creditors  of  S.  Kip  are  entitled 
to  this  fund  on  principles  of  equity,  for  the 
notes  remain  as  a  demand  on  his  general  estate, 
which  is  liable  for  the  payment  of  them. 

Per  Cnriam.  It  is  a  rule  well  settled  hv  the 
authorities  cited  by  the  counsel  for  the  plaint- 
iffs, that  no  estate  vests  in  the  assignees  of  a 
bankrupt  but  that  ot  which  the  bankrupt  had 
that  legal  and  equitable  title.  Property  that  In- 
held  in  trust  never  passes  by  the  commission, 
JOHNH.  RKP.,  10. 


and  if  that  property  consists  of  goods  remain- 
ing in  specie,  or  of  notes  and  other  choses  in 
action,  the  cestui  que  trust  is  entitled  to  the 
property,  and  not  the  creditors  at  large.  The 
only  check  to  the  operation  of  the  rule  is, 
when  the  properly  is  converted  into  cash  by 
the  bankrupt,  and  has  been  absorbed  in  the 
general  mass  of  the  estate,  so  that  it  cannot  be 
followed  or  distinguished.  It  is  the  difficulty 
of  tracing  the  trust  money,  which  has  no  ear- 
mark, that  prevents  the  application  of  the  rule. 
But  here  that  difficulty  ceases,  for  the  money, 
which  was  the  proceeds  of  the  trust  goods,  was 
kept  separate  and  distinct,  and  deposited  as 
such  with  the  defendants.  (Lord  Kenyon,~5 
Term  Rep.,  227.)  The  rule  of  equity  and  of 
law  is  the  same  in  such  cases,  and  the  defend- 
ants are  clearly  accountable  to  the  plaintiffs, 
and  not  to  the  assignees,  for  the  money  did  not 
pass  to  the  assignees  of  Samuel  Kip.  'it  ought 
to  be  applied  to  the  payment  of  the  notes  re- 
ferred to  in  the  case,  and  for  the  discharge  of 
which  the  trust  was  originally  created. 

Judgment  for  the  plaintiffs. 

Cited  in- 10  Johns.,  291 ;  24  Wend.,  13 ;  5  Denio, 
272  ;  1  Johns.  Ch.,  128  ;  2  Barb.  Ch.,  618  ;  Hoffm.,  104  ; 
73  N.  Y.,  121 ;  9  Barb.,  16 ;  50  Barb..  189 ;  51  How.  Pr., 
411 ;  1  Sand.,  503 ;  2  Redf ..  323  ;  4  Mason,  29 ;  2  Wood 
&  M.,  116  ;  4  Bank.  Reg.,  27. 


*WHITNEY  [*66 

c. 
E.  FERRIS,  IMPLEADED  WITH  OTHERS. 

Evidence — Acts  and  Declarations  of  a  Secret 
Partner  not  Admissible  to  Charge  Another  a* 
Partner. 

In  an  action  brought  against  A,  B,  and  C,  as  secret 
partners,  it  was  hold  that  the  declarations  and  acts 
of  A,  though  evidence  to  show  that  he  considered 
himself  a  secret  partner  with  B  and  C  were  not  ad- 
missible directly  to  implicate  or  charge  B  as  a 
partner. 

THIS  was  an  action  of  a**ump*it,  for  goods 
sold  and  delivered  brought  by  the  plaint- 
iff against  Elijah  Ferris,  impfeadeu  with  Jona 
than  Ferris  and  Amos  Bostwick.  The  goods 
in  question  were  sold  to  Bostwick,  residing  in 
Swanton,  in  the  State  of  Vermont,  on  his  indi- 
vidual credit,  and  charged  to  him  in  the  books 
of  the  plaintiff.  lie  became  insolvent,  and  the. 
present  suit  was  brought  to  charge  the  other 
two  defendants,  .1.  Ferris,  who  resided  at 
Swanton,  and  E.  Ferris,  residing  in  the  City  of 
New  York,  as  secret  partners  of  Bostwick.  E. 
Ferris  only  was  taken  ;  the  other  two  defend- 
ants being  returned  not  found.  The  cause 
was  tried  at  the  New  York  sittings,  the  30th 
June,  1812,  before  the  Chief  Justice. 

A  large  mass  of  evidence  was  given  at  the 
trial,  and  stated  in  the  case  ;  but,  as  it  regards 
the  opinion  of  the  court,  it  is  necessary  only  to 
mention  the  following  facts  : 

The  plaintiff  offered  to  give  evidence  of  the 
declarations  and  acts  of  Jonathan  Ferris,  to 
show  that  Bostwick  was  in  partnership  with 
Jonathan  and  Elijah  Ferris  ;  but  the  defend- 
ant's counsel  objected  to  any  evidence  of  the 
declarations  or  acts  of  J.  Ferris,  implicating; 
E.  Ferris,  until  the  plaintiff  had  tirst  proved 
the  fact  of  a  partnership  between  the  three 
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persons  charged.  The  Chief  Justice  overruled 
the  objection,  and  admitted  the  evidence. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  they  assessed  his  damages  uncondition- 
ally, at  $3,915.32;  and  if  the  partnership  of 
the  defendant  with  the  others  existed  in  Nov- 
ember, 1809,  then  they  assessed  further  dam- 
ages for  the  plaintiff  to  $2,438.4-) ;  but  whether 
such  a  partnership  did  exist  at  that  time  they 
were  ignorant,  and  submitted  the  same  to  the 
court  on  the  evidence  in  the  case. 

'A  motion  was  made  to  set  aside  the  verdict, 
and  fora  new  trial. 

Messrs.  Hoffman  and  Harison  for  the  de- 
fendant. 

Messrs.  Griffen  and  T.  A.  Emmet  for  the 
plaintiff. 

Per  Ciiriam.  The  declarations  and'acts  of 
<>7*]  Jonathans  Ferris  *are  evidence  to  show 
that  he  considered  himself  a  partner  with  Bost- 
wick  and  Elijah  Ferris,  but  they  are  not  evi- 
dence directly  to  implicate  or  charge  Elijah 
with  being  a  partner.  They  were,  therefore, 
admitted,  in  this  case,  in  too  broad  a  latitude, 
and  we  cannot  say  what  influence  they  might 
have  had  with  the  jury  in  charging  Elijah 
directly  as  a  partner.  We  cannot  certainly 
determine  but  that  if  those  declarations  had 
been  understood  and  declared  to  operate  only 
as  an  admission  of  Jonathan  Ferris  against 
himself,  the  jury  might  have  formed  a  differ- 
ent verdict.  As,  therefore,  the  jury  might 
have  received  and  acted  under  an  erroneous 
impression  communicated  by  the  judge,  it  is 
advisable  that  the  case  should  be  reconsidered. 

New  trial  awarded,  with  costs  to  abide  the  event. 

Cited  in— 3  Cow.,  623 :  14  Wend.,  223 ;  21  Hun,  392 ; 
2  Hall,  S>7;  3  Redf.,  406;  33  Ohio  St.,  428. 


JACKSON,  ex  dem.  VANDERWENKER, 

v. 
J.  STILES.  J.  T.  CLOSE.  Tenant. 

landlord  and  Tenant — Non-payment  of  Rent — 
Sub-tenant — Judgment  by  Default — Discharge 
of  lessee  Under  Insolvent  Act — Purchase  by 
him  of  his  Interest  at  Sheriff's  Sak — Default — 
Refusal  to  be  set  Aside  on  his  Application. 

A  leased  a  lot  of  land  to  B,  and  the  lease  contained 
a  power  of  re-entry  for  non-payment  of  the  rent, 
&c.  B  leased  the  same  premises  to  C  by  parol.  A 
brought  an  action  of  ejectment  for  the  recovery  of 
the  premises,  under  the  23d  section  of  the  Act 
(sess.  11,  ch,  36),  for  non-payment  of  the  rent,  &c., 
and  a  judgment  by  default  was  entered  on  the  27th 
of  September,  1811,  against  the  casual  ejector,  and 
final  judgment  entered  on  the  23d  of  December, 
1811,  and  a  writ  of  possession  thereon  executed  be- 
fore January  Term,  1812. 

B  was  not  informed  of  the  proceedings  in  the 
ejectment  suit  until  the  27th  of  iMay,  1812,  and  in 
August  following  applied  to  set  aside  the  default 
and  subsequent  proceedings,  to  be  let  in  to  defend, 
as  landlord  ;  and  it  appearing"  that  B  had  been  dis- 
charged under  the  Insolvent  Act  in  September,  18ll; 
it  was  held  that  he  had  no  further  right,  as  landlord, 
to  come  in  and  defend ;  and  that,  though  he  had,  af- 
terwards, on  the  27th  of  May.  1811,  purchased  the 
premises  at  the  sheriff's  sale,  under  an  execu- 
tion on  a  judgment  against  him,  he  could  not,  in 
the  new  character  of  purchaser,  be  let  in,  so  long 
after  a  regular  execution  of  the  judgment  in  eject- 
ment. 

Citations— Act,  Sess.  11,  ch.  36,  sec.  23;  Act,  Sept. 
24,  1811. 


MR.  P.  W.  RADCLIFF,  at  the  last  term,  in 
behalf  of  Daniel  Powers,  moved  that  the 
default,  and  all  subsequent  proceedings  in  the 
cause,  be  set  aside,  that  a  restitution  be  award- 
ed, and  that  D.  Powers  be  admitted  as  de- 
fendant :  and  for  such  other  order  as  the  court 
might  direct. 

Mr.   Gardinier,  contra. 

The  motion  was  first  made  in  August  Term, 
and  denied;  but,  on  some  explanation  to  the 
court,  leave  was  granted  to  renew  the  appli- 
cation at  the  last  term,  and  on  account  of  the 
great  length  and  opposition  of  the  affidavits, 
the  court  took  time  to  consider  of  them  until 
this  term.  The  affidavits  stated  that  the  de- 
fault, for  the  tenant's  not  appearing  and  en- 
tering into  the  consent  rule,  was  entered  the 
27th  of  September,  1811,  and  final  judgment 
on  the  1st  *of  September,  1811,  and  the  [*68 
record  tiled  and  docketed  on  the  2od  of  Decem- 
ber, 1811,  and  a  writ  of  possession  executed  be- 
fore January  Term,  1812.  The  ejectment  was 
brought  under  the  twenty-third  section  of  the 
"Act  (sess.  II,  ch.  36)  Concerning  Distresses, 
and  for  the  better  security,  and  more  easy  re- 
covery, of  Rents,"  &c.,  for  the  forfeiture  of  a 
lease  made  by  the  lessor  of  the  plaintiff  to 
Daniel  Powers,  on  the  15th  of  September, 
1804,  of  the  lot  or  premises  in  question,  there 
being  one  year's  rent  due  on  the  lease,  and  no 
sufficient  distress  found  on  the  premises,  coun- 
tervailing the  arrears  due,  and  the  lessor  hav- 
ing power,  by  the  lease,  to  re-enter,  &c.,  for 
the  non-payment  of  the  rent,  &c.,  the  requisite 
affidavit  under  the  statute  having  been  filed. 

Close  stated  that  on  the  1st  of  May,  1809, 
Daniel  Powers  leased  the  premises  by  parol  to 
him,  and  that  he,  afterwards,  took  the  place 
for  another  year  ;  that  after  the  second  year 
he  understood  that  D.  Powers  conveyed  his 
right  to  the  premises  to  his  father,  and  had 
been,  or  was  about  to  be,  discharged  under  the 
Insolvent  Act  ;  and  supposed  that  Powers  was 
no  longer  the  owner  ;  and  when  the  declara- 
tion and  notice  of  the  ejectment  suit  was 
served  upon  him,  not  knowing  who  was  the 
owner,  and  not  considering  himself  as  hold- 
ing under  Powers,  he  took  no  further  notice 
of  the  suit. 

D.  Powers,  in  his  affidavit,  stated  that  he 
was  not  informed,  until  about  the  27th  of  May 
last,  of  the  writ  of  possession  having  been  ex- 
ecuted, before  which  time  he  had  no  knowl- 
edge of  the  suit  being  commenced,  though  he 
had  frequently  seen  Close  during  the  year  pre- 
ceding ;  and  that  Close  was  in  possession  un- 
der him  at  the  time  the  writ  of  possession  was 
executed  ;  and  that  the  ejectment  was  brought 
on  account  of  one  year's  rent  of  twelve  dol- 
lars and  fifty  cents  charged  on  the  premises, 
and  that  he  had  a  good  defense  to  the  suit, 
except  as  to  the  rent  being  due.  That  on  the 
24th  of  September,  1811,  he  was  discharged 
under  the  Insolvent  Act,  and  until  that  time 
had  not  parted  with  his  title  to  the  possession, 
except  to  Close,  whom  he  considered  as  his 
tenant. 

It  appeared,  further,  that  on  the  13th  of 
April,  1812,  a  fieri  facias  issued  on  a  judgment 
docketed  the  28th  of  July,  1807,  and  revived 
by  scire  facias,  at  the  suit  of  Timothy  Powers 
against  Daniel  Powers,  and  was  delivered  to 
the  sheriff  by  Daniel  Powers,  who  directed  the 
JOHNS.  REP.,  10. 
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deputy-sheriff  to  advertise  all  his  property  in 
Waterford,  among  which  was  the  premises  in 
question,  in  possession  of  Close  ;  and  on  the 
69*]  27th  of  May,  the  premises  were  sold  *at 
auction,  by  virtue  of  the  execution,  to  Daniel 
Powers,  as  the  highest  bidder,  for  fifteen  dol- 
lars and  seventy-five  cents. 

D.  Powers  further  stated  that  he  bid  only 
fifteen  dollars  at  the  sheriff's  sale  ;  but  by  an 
arrangement  with  the  agent  of  T.  Powers, 
who  attended  the  sale,  he  was  bound  to  pay 
T.  Powers  three  hundred  dollars. 

Per  Curiam.  The  proceedings  on  the  part 
of  the  plaintiff  have  been  regular,  under  the 
twenty-third  section  of  the  Act  of  the  llth 
sess.  ch.  36,  and  as  Daniel  Powers,  the  former 
landlord  of  Close,  the  tenant  in  possession,  was 
discharged  under  the  Insolvent  Act  the  24th 
of  September,  1811,  he  has  no  further  right, 
as  landlord,  to  come  in  and  defend.  His  right, 
whatever  it  might  be,  passed  to  his  assignees, 
and  they  do  not  apply.  The  neglect  of  Close 
to  give  notice  to  Daniel  Powers  of  the  service 
of  the  ejectment  (assuming  him  then  to  have 
been  his  tenant),  has  nothing  to  do  with  this 
application,  since  the  interest  of  Powers  has 
been  assigned.  The  only  remaining  ground 
of  the  application  by  Powers  is  upon  the  new 
interest  he  acquired  as  a  purchaser,  at  the 
sheriff's  sale  on  the  27th  of  May  last,  but  in 
that  new  character  he  has  no  right  to  come  in 
at  this  late  day,  and  so  long  after  the  regular 
execution  of  the  judgment.  He  would  come 
in  as  a  stranger,  not  as  landlord  ;  and  in  that 
character  he  cannot  be  received,  but  must  be 
put  to  his  action,  if  he  has  any.  There  is  no 
precedent  to  warrant  so  extraordinary  an  in- 
dulgence. 

Motion  denied. 
Cited  in-5  Cow.,  448. 


Britain  and  the  U.  S..  1794;  Foster's  Disc,  on  High 
Treason,  185.  186;  Act  of  Cong.,  July  1798  ;  Grotius, 
bk.  3,  ch.  20,  sec.  16  ;  Treaty  of  Commerce  between 
Great  Britain  and  Russia,  1766,  1797  ;  same  between 
U.  S.  and  Russia,  1785  ;  Treaty  of  Commerce  between 
U.  S.  and  Great  Britain,  1795. 


CLARKE  v.  MOREY. 

Alien  Enemies — Can   Sue  and  be  Sued  when. 

Aliens,  resident  in  the  United  States  at  the  time 
of  war  breaking  out  between  their  own«coun- 
try  and  the  United  States,  or  who  come  to  reside  in 
the  United  States  after  the  breaking  out  of  such 
war,  under  an  express  or  implied  permission,  may 
sue  and  be  sued,  as  in  time  of  peace  ;  and  it  is  not 
necessary,  for  that  purpose,  that  such  aliens  should 
have  letters  of  safe  conduct,  or  actual  license  to 
remain  iu  the  U.  S.,  but  a  license  and  protection 
will  be  implied,  from  their  being  suffered  to  remain, 
without  being  ordered  out  of  the  U.  S.  by  the  Ex- 
ecutive. 

When  an  alien  enemy,  residing  In  his  own  coun- 
try at  the  time  war  is  declared,  and  at  the  time  of 
commencing  an  action  here,  can  maintain  such  ac- 
tion. Qiuvre. . 

Citations-Uast.  Ent.,  252  /*,  «05  /> ;  4  Mod..  405; 
8  T.  R.,  1H7;  Doug..  «49  H  ;  Fortesc.,  221  ;  4  East,  502 ; 
rtT.  K.,  23;  1  Bos.  &  P.,  1«3;  1  Raym..  282;  1  Lutw., 
34 ;  1  Salk.,  4«;  8  T.  H..  UW:  7  Mod.,  150;  Year  lkM>k; 
1»  Edw.  IV.,  pi.  6 ;  Act  of  Cong.,  July  6,  17!»H  ;  Mag- 
na  Chart  a,  ch.  30:  Henault's  Abre«reChron.,  torn.  1, 
338  :  Uro.,  tit.  Property,  pl.38  :  Jenk.  Out.,  201,  case 
22;  Hynk.  Uuifst.  Jur.  Pub.,  bk.  1,  ch.  7,  25,  sec.  8  ; 
Rmeriffon  Tniite  des  Assurances,  torn.  1.  5<>7  :  Vat- 
tel,  bk.  3.  ell.  4,  see.  «3;  lx-  Droll  Public  de  1,'Europe 
par  Manly ;  <Knvrcs,  loin.  «,  334 ;  Treaty  of  Com- 
merce between  Great  Britain  and  Franco  1713,  17H»t : 
Treaty  of  Amity  and  Commerce  between  Great 

NOTE—  Alien  rneiny.  See  Jackson  v.  Decker,  11 
Johns.,  41H,  note. 
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was  an  action  of  a&rumpiat,  on  a  prom- 
JL  issory  note  made  by  the  defendant  to  the 
plaintiff,  dated  the  5th  June,  1811,  for  two 
hundred  and  nine  dollars  and  fifty  cents,  pay- 
able on  demand.  The  declaration  *was  [*7O 
filed  in  MayTerm,  1812.  In  August  Term  last  the 
defendant  pleaded,  1.  Non  assumpsit.  2.  That 
the  plaintiff  ought  not  to  have  and  maintain 
his  action,  &c.,  because  the  defendant  says 
that  the  plaintiff  is  an  alien,  born  in  foreign 
parts,  out  of  the  allegiance  of  the  United 
States  of  America,  and  within  the  allegiance 
of  a  foreign  state,  to  wit:  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  not 
made  a  citizen  of  the  United  States  of  Amer- 
ica, by  naturalization,  or  otherwise,  to  wit: 
at,  &c.  And  that  the  persons  exercising  the 
powers  of  government  in  the  said  foreign 
state,  the  United  Kingdom  of  Great  Britain  and 
Ireland,  aforesaid,  are  at  war  with,  and  ene- 
mies of  the  United  States  of  America,  to  wit: 
at,  &c.,  and  thai  the  said  plaintiff,  so  being 
such  alien  born,  &c.,  and  an  enemy  of  the 
United  States  of  America,  and  not  made  a 
citizen  by  naturalization,  or  otherwise,  en- 
tered and  came  into  the  United  States  of  Amer- 
ica, and  still  remains  therein,  without  any  let- 
ters of  safe  conduct  from  the  President  of  the 
United  States  of  America,  or  any  license  to 
be,  reside  or  remain  in  these  United  States  of 
America:  And  this  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  further  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him," 
&c. 

To  this  plea  there  was  a  demurrer,  and 
joinder  in  demurrer. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  second  plea  states  that  the  plaintiff  is 
an  alien,  born  out  of  the  allegiance  of  the 
United  States,  and  under  the  allegiance  of  the 
King  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  not  naturalized,  and  that  war 
exists  between  the  United  States  and  the  said 
kingdom  ;  and  that  the  plaintiff  came  into  the 
United  States  and  remains  here  without  any 
letters  of  safe  conduct  from  the  President  of 
the  United  States,  or  any  license  to  remain 
here. 

This  plea  is  not  without  precedent  in  the 

English  books  (Rast.  Ent.,  252  b,  605  b;  Denwr 

t.  Arnaiicl,  4  Mod.,  405  ;  the  record  of  which 

plea  Lord  Kenyon,  in  8  Term  Hep..   167,  says 

he  had  examined)  ;  but  there  are  many  and 

weighty  reasons  why  it  cannot  be  supported 

1  To  render  the   pk-a  of  alien   enemy  good,  it 

i  seems  now  to  be  understood  to  be   the  law  of 

Kngland  that  the  plea  must  not  only  aver  that 

the  plaintiff  was  an  alien  enemy,   but  that  he 

was  adhering  to  the  enemy.     The  disability  is 

con  tilled  to  these  two   cases  ;    1.     NY  here   the 

right  sued  for  was  acquired  in   *actual  [*7  1 

hostility,  as  was  the  case  of  the  ransom  bill  in 

i  Anthoiiv.  Fisher,  Doug.,  649,  note.    2.   Where 
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the  plaintiff,  being  an  alien  enemy,  was  resi- 
dent in  the  enemy's  country  ;  such  was  the 
form  of  the  plea  in  George  v.  Powell,  Fortesc., 
221 ,  and  in  Le  Bret  v.  Papillon,  4  East,  502, 
and  such  was  the  case  with  the  persons  in 
whose  behalf,  and  for  whose  benefit  the  suit 
was  brought  upon  the  policy,  in  Brandon  v. 
Neabitt,  6  Term  Rep.,  23. 

It  was  considered  in  the  Common  Pleas,  at 
Westminster,  as  a  settled  point  (Heath,  /., 
and  Kooke.  1.,  in  Sparenburgh  \.  Bannatyne, 
1  Bos.  &  Pull  ,  163),  that  an  alien  enemy 
under  the  king's  protection,  even  if  he  were  a 
prisoner  of  war,  might  sue  and  be  sued.  This 
point  had  long  before  received  a  very  solemn 
decision  in  the  case  of  Wells  v.  Williams,  1 
Lord  Raym.,  282  ;  1  Lutw.,  34,  S.  C  ;  1  Salk., 
46.  It  was  there  decided  that  if  the  plaintiff 
came  to  England  before  the  war,  and  con- 
tinued to  reside  there,  by  the  license  and  under 
the  protection  of  the  king,  he  might  maintain 
an  action  upon  his  personal  contract  ;  and  that 
if  even  he  came  to  England  after  the  breaking 
out  of  the  war,  and  continued  there  under  the 
same  protection,  he  might  sue  upon  his  bond 
or  contract  ;  and  that  the  distinction  was  be- 
tween such  an  alien  enemy,  and  one  com- 
morant  in  his  own  country.  The  plea,  in  that 
case,  averred  that  the  plaintiff  was  not  only 
born  in  France,  under  the  allegiance  of  the 
French  King,  then  being  an  enemy,  but  that 
he  came  to  England,  without  any  safe  con- 
duct,  and  the  plea  was  held  bad  on  demurrer. 
It  was  considered,  that  if  the  plaint;ff  came  to 
England  in  time  of  peace,  and  remained  there 
quietly,  it  amounted  to  a  license,  and  that  if 
he  came  over  in  time  of  war,  and  continued 
without  disturbance,  a  license  would  be  in- 
tended. It  is,  therefore,  not  sufficient  to  state 
that  the  plaintiff  came  here  without  safe  con- 
duct. The  plea  must  set  forth,  affirmatively, 
every  fact  requisite  to  prove  that  the  plaintiff 
has  no  right  of  action.  It  is  not  to  be  favored 
by  inteadment.  This  was  the  amount  of  the 
decision  in  Casseres  v.  Bell,  8  Term  Rep.,  166; 
and  one  of  the  judges  in  that  case  referred  to 
the  decision  in  Wells  v.  William*  as  authority, 
and  so  it  has  uniformly  been  considered  in  all 
the  books  ;  and  all  the  former  precedents  and 
dicta  that  are  repugnant  to  it  may  be  consid- 
ered as  overruled.  Though  there  is  a  loose 
and  unsatisfactory  note  of  Sylvester's  case,  in  7 
Mod.,  150,  which  was  a  few  years  later,  and 
looks  somewhat  to  the  contrary  ;  yet  it  never 
has  been  considered  as  affecting  the  former 
decision.  Indeed,  the  law  on  this  subject  has 
undergone  a  progressive  improvement.  The 
72*]  *doctrine  once  held  in  the  English 
courts,  that  an  alien's  bond  became  forfeited 
by  the  war  (Year  Book,  19  Edw.  IV.,  pi.  6), 
would  not  now  be  endured.  The  plea  is  called 
in  the  books  an  odious  plea,  and  the  latter  cases 
concur  in  the  opinion  that  the  ancient  severi- 
ties of  war  have  been  greatly  and  justly  soft- 
ened, by  modern  usages,  the  result  of  com- 
merce and  civilization. 

In  the  case  before  us,  we  are  to  take  it  for 
granted  (for  the  suit  was  commenced  before 
the  present  war)  that  the  plaintiff  came  to  re 
side  here  before  the  war,  and  no  letters  of 
safe  conduct  were,  therefore,  requisite,  nor 
any  license  from  the  President.  The  license 
is  implied  by  law  and  the  usage  of  nations  ; 
t>40 


if  he  came  here  since  the  war,  a  license  is  also 
implied,  and  the  protection  continues  until  the 
Executive  shall  think  proper  to  order  the 
plaintiff  out  of  the  United  States ;  but  no  such 
order  is  stated  or  averred.  This  is  the  evident 
construction  of  the  Act  of  Congress  of  the  6th 
July,  1798,  entitled  "An  Act  Respecting  Alien 
Enemies."  (Sess.  1.,  Cong.  5.  ch.  73.)  Until 
such  order,  the  law  grants  permission  to  the 
alien  to  remain,  though  his  sovereign  be  at 
war  with  us.  A  lawful  residence  implies  pro- 
tection, and  a  capacity  to  sue  and  be  sued.  A 
contrary  doctrine  would  be  repugnant  to 
sound  policy,  no  less  than  to  justice  and  hu- 
manity. 

The  right  to  sue,  in  such  a  case,  rests  on 
still  broader  ground  than  that  of  a  mere  munic- 
ipal provision,  for  it  has  been  frequently 
held  that  the  law  of  nations  is  part  of  the  com- 
mon law.  By  the  law  of  nations,  an  alien, 
who  comes  to  reside  in  a  foreign  country,  is 
entitled,  so  long  as  he  conducts  himself  peace- 
ably, to  continue  to  reside  there,  under  the 
public  protection  ;  and  it  requires  the  express 
will  of  the  sovereign  power  to  order  him  away. 
The  rigor  of  the  old  rules  of  war  no  longer 
exists,  as  Bynkershoek  admits,  when  wars  are 
carried  on  with  the  moderation  that  the  in- 
fluence of  commerce  inspires.  It  may  be  said 
of  commerce,  as  Ovid  said  of  the  lib*eral  arts  : 
Emollit  mores,  nee  sinit  esseferos. 

We  all  recollect  the  enlightened  and  humane 
provision  of  Magna  Charta,  ch.  30,  on  this 
subject ;  and  in  France  the  ordinance  of 
Charles  V..  as  early  as  1370,  was  dictated  with 
the  same  magnanimity  ;  for  it  declared  that, 
in  case  of  war,  foreign  merchants  had  nothing 
to  fear,  for  they  might  depart  freely  with  their 
effects,  and  if  they  happened  to  die  in  France, 
their  goods  shall  descend  to  their  heirs. 
(Henault's  Abrege  Chron.,  torn.  1,  338.)  So  all 
the  judges  of  England  resolved,  as  early  as  the 
time  of  *Henry  VIII.,  that  if  an  alien  [*73 
came  to  England,  before  the  declaration  of 
war,  neither  his  person,  nor  his  effects,  should 
he  seized  in  consequence  of  it.  (Bro.,  tit. 
Property,  pi.  38  ;  Jenk.  Cent.,  201  ;  Case,  22.) 
And  it  has  now  become  the  sense  and  prac- 
tice of,  nations,  and  may  be  regarded  as  the 
publi^law  of  Europe  (the  anomalous  and  aw- 
ful case  of  the  present  violent  power  on  the 
continent  excepted),  that  the  subjects  of  the 
enemy  (without  confining  the  rule  to  mer- 
chants), so  long  as  they  are  permitted  to  re- 
main in  the  country,  are  to  be  protected  in 
their  persons  and  properly,  and  to  be  allowed 
to  sue  as  well  as  to  be  sued.  (Bynk.  Qvceut. 
Jur.  Pub.,  bk.  1,  ch.  7,  25,  sec.  8.)  It  is  even 
held,  that  if  they  are  ordered  away  in  conse- 
quence of  the  war,  they  are  still  entitled  to 
leave  a  power  of  attorney,  and  to'  collect  their 
debts  by  suit.  (Emerigon,  Traite  des  Assur- 
ances, torn.  1,  567.) 

Modern  treaties  have  usually  made  pro- 
vision for  the  case  of  aliens  found  in  the 
country,  at  the  declaration  of  war,  and  have 
allowed  them  a  reasonable  time  to  collect  their 
effects  and  remove.  Bynkershoek  give  in- 
stances of  such  treaties  existing  above  two 
centuries,ago,  and  for  a  century  past,  such  a 
provision  has  become  an  established  formula 
in  the  commercial  treaties.  Emerigon,  who 
has  examined  this  subject  with  the  most  lib- 
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eral  and  enlightened  views,  considers  these 
treaties  as  an  affirmance  of  common  right,  or 
the  public  law  of  Europe,  and  the  general 
rule  is  so  laid  down  by  the  later  publicists, 
in  conformity  with  this  provision.  (Vattel, 
bk.  3,  ch.  4,  sec.  63  ;  Le  Droit  Public  de 
L  Europe,  par  Nobly;  (Eutres,  torn.,  6,  334.) 
Some  of  these  treaties  have  provided  that  for- 
eign subjects  should  be  permitted  to  remain 
and  continue  their  business,  notwithstanding 
a  rupture  between  the  governments,  so  long 
as  they  behave  peaceably  (Treaty  of  Commerce 
between  Great  Britain  and  France,  in  1786, 
and  of  Amity  and  Commerce  between  Great 
Britain  and  the  United  States,  in  1794);  and 
where  there  was  no  such  treaty,  the  permis- 
sion has  been  frequently  announced  in  the 
very  declaration  of  war.  Sir  Michael  Foster 
{Discourse  of  High  Treason,  185,  186)  men- 
tions several  instances  of  such  declarations  ; 
and  he  says  that  the  aliens  were  thereby  enabled 
to  acquire  personal  chattels,  and  to  maintain 
actions  for  the  recovery  of  their  personal 
rights,  in  as  full  a  manner  as  alien  friends.  The 
Act  of  Congress  of  July,  1798,  before  alluded 
to,  provides,  in  cases  where  there  may  be  no 
existing  treaty,  a  reasonable  time,  to  be  as- 
74*]  certained  and  declared  *by  the  Presi- 
dent, to  alien  enemies  resident  at  the  opening 
of  the  war,  "for  the  recovery,  disposal  and 
removal  of  their  goods  and  effects."  This  stat- 
ute may  be  considered,  in  this  respect,  as  a 
true  exposition  and  declaration  of  the  modern 
law  of  nations. 

The  opinion  that  wars  ought  not  to  inter- 
fere with  the  security  and  collection  of  debts, 
has  been  constantly  gaining  ground,  and  the 
progress  of  this  opinion  is  worthy  of  notice, 
as  it  will  teach  us  with  what  equity  and  lib- 
erality, and  with  what  enlarged  views  of  na- 
tional policy,  the  question  1ms  been  treated. 
A  right  to  confiscate  the  debts  due  to  the 
enemy  was  the  rigorous  doctrine  of  the  an- 
cient law  ;  but  a  temporary  disability  to  sue, 
was  all  Grotius,  bk.  3  ch.  20  sec.  16,  seemed 
willing  to  allow  to  hostilities.  Since  his  time, 
continued  and  successful  efforts  have  been 
made  to  strengthen  justice,  to  restrain  the  in 
temperance  of  war,  and  to  promote  the  inter- 
course and  happiness  of  mankind.  The  power 
to  collect  debts,  notwithstanding  the  event  of 
war,  is  not  an  unusual  provision  in  the 
conventional  law  of  nations.  In  the  Treaty 
of  Commerce  between  England  and  France, 
in  1713,  it  was  provided  by  the  2d  article,  that 
in  case  of  war,  the  subjects  of  each  power, 
residing  in  the  dominions  of  the  other,  should 
be  allowed  six  months  to  retire  with  their 
property,  and  in  the  meantime,  should  be  at 
full  liberty  to  dispose  of  the  same,  "and  the 
subjects  on  each  side  were  to  have  and  enjoy 
good  and  speedy  justice,  so  that  during  the 
said  space  of  six  months  they  maybe  able  to 
recover  their  goods  and  effects."  So  also  in 
the  Treaty  of  Commerce  between  Great  Brit- 
ain and  Russia,  in  1766,  and  again  in  1797,  it 
was  provided,  that  in  case  of  war,  the  .subjects 
of  each  were  to  be  allowed  one  year  to  with 
draw  with  their  property  ;  and  they  were  also 
authori/.ed  to  substitute  others  to  collect  their 
debts  for  their  benefit,  "which  debts  the  debt- 
ors should  be  obliged  to  pay  in  the  same  man- 
ner as  if  no  such  rupture  hud  happened."  A 
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similar  provision,  in  substance,  was  inserted 
in  the  Treaty  between  the  United  States  and 
Russia,  in  1785  ;  and  in  the  Treaty  of  Com- 
merce between  the  United  States  "  and  Great 
Britain,  in  1795,  the  government  of  each 
country  was  prohibited  to  interfere,  either  by 
confiscation  or  sequestration,  with  private 
contracts,  and  it  was  expressly  declared  to  be 
unjust  and  impolitic,  that  the  debts  of  individ- 
uals should  be  impaired  by  national  differences. 
The  case  before  us  does  not  raise  the  ques- 
tion, nor  do  we  give  any  opinion  in  favor  of 
the  right  of  action  by  aliens  who  resided  in 
the  enemy's  country  when  war  was  declared, 
and  when  the  action  *was  commenced. [*7£> 
The  cases  appear  to  be  against  such  right.  But 
as  to  aliens  who  were  residents  with  us  when 
the  war  broke  out,  or  who  have  since  come  to 
reside  here  by  a  presumed  permission,  the  au- 
thorities seems  to  be  decisive.  And  whether 
we  consider  this  case  in  reference  to  the  de- 
cisions of  the  English  courts,  to  the  Act  of 
Congress  or  the  sense  of  European  nations, 
declared  in  their  treaties  and  by  their  writers 
on  public  law,  the  plea  must  be  overruled  ;  and 
the  plaintiff  is  entitled  to  judgment,  upon  his 
demurrer. 

Judgment  far  the  plaintiff. 

Cited  in— 13  Johns.,  5 ;  19  Johns.,141 ;  13  Wend.,  547: 
1  Johns.  Ch.,  208 ;  1  Sand.  Ch.,  672  ;  42  N.  Y.,  62 ;  50 
N.  Y.,  631 ;  54  N.Y.,  52 ;  3  Leg.  Obs.,  254 ;  10  How.  (U. 
S.),  326:  11  Wall.,  267;  2  Gall.,  129;  27  Ohio  St..  635; 
100  Mass.,  570. 


MINTURN  AND  CHAMPLIN, 

v. 

THE    COLUMBIAN    INSURANCE    COM 
PA  NY. 

Marine  Insurance — Open  Policy  Prior  to  a 
Valued  Policy  on  Same  Cargo — Open  Policy 
Applied — Part  of  Cargo  not  Affected  by  tlie 
Weather — Calculation. 

Goods  were  insured  from  New  York  to  Tonnin- 
gen,  and  the  insurance  was  expressed  to  be  on 
"  coffee  valued  at  25  cents  per  pound,"  and  there 
was  the  usual  clause,  as  to  prior  insurance. 

A  prior  open  policy  of  insurance  had  been  ef- 
fected in  London,  on  the  cargo  of  the  same  ship, 
generally,  consisting  of  coffee,  pepper,  sugar  and 
wood.  The  vessel  was  wrecked  on  the  coast  of  Hoi- 
land,  and  totally  lost,  with  her  cargo,  a  email  part 
only  being  saved. 


NOTE— Marine  in>turanee— Valued  policy  with  -prior 
open  -policy. 

Where  there  in  a  inlued  policy  OH  specific  articles 
and  a  prior  open  pollen,  the  latter  should  be  consid- 
ered as  attaching  to  the  part  of  the  cargo  not  cov- 
ered by  the  valued  policy.  The  above  case  of  Min- 
turn  v.  Columbian  Ins.  Co.;  Kune  v.  Commercial 
Ins.  Co.,  8  Johns.,  229. 

In  ca«c  of  IOXH  on  an  open  policy  the.  value  of  the 
giindxat  the  place,  of  the  inception  of  thcritJt  I'x  to  be 
taken.  Gnhn  v.  lirooinc,  1  Johns.  Cos.,  120 ;  Suy- 
datn  v.  Marine  Ins.  Co.,  1  Johns.,  181 ;  LeUoy  v. 
United  Ins.  Co.,  7  Johns.,  343:  Wolf  v.  National 
Ins.  Co..  20  La.  Ann.,  583;  Coflin  v.  Newburyport 
Ins.  Co., !)  Mass.,  4W ;  Wells  v.  Gray.  10  Mass.,  42. 

The  prime  coxt  w  the  criterion.  Ogden  v.  Colum- 
bian Ins.  Co.,  10  Johns.  273;  Le  Hoy  v.  United  Ins. 
Co-,  7  Johns.,  743. 

In  a  valued  policy,  in  the  alwence  of  fraud,  the  ral- 
untion  tije*  the  amount  to  lie  allowed.  Davey  v. 
Hallett,  3  Cai.,  IB.  note.  S<H>  this  ease  and  iiote  for  a 
full  discussion  of  valued  policies  and  prior  insur- 
ances. On  the  lost  point  consult  Kenny  v.  Clark- 
son,  1  Johns.,  385,  note. 
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In  an  action  on  the  second  policy,  it  was  held 
that  that  part  of  the  cargo  being  pepper,  &c., 
not  insured  by  the  second  policy,  estimated  at  the 
first  cost  without  deducting  the  drawback,  was  to 
be  deducted  from  the  sum  insured  on  the  first 
policy,  including  the  premium  ;  and  the  residue  was 
to  be  applied  to  the  coffee  at  ita  prime  cost  and 
charges,  including  the  drawback  ;  and  the  coffee 
remaining  uncovered  by  the  first  policy,  estimated 
at  25  cents  per  pound,  and  adding  the  difference  be- 
tween the  first  cost  and  the  valuation  on  the  quan- 
tity covered  by  the  first  policy,  together  with  the 
premium  of  insurance  on  the  second  policy,  con- 
stituted the  amount  of  interest  to  be  covered  by 
the  second  policy. 

In  calculating  the  amount  of  loss  on  the  cargo, 
on  an  open  policy  of  insurance,  the  goods  are  to  be 
estimated  at  prime  cost  and  charges,  without  de- 
ducting the  drawback. 

Citations—  8  Johns.,  239  ;  1  Johns.  Cas.,  120  :  Marsh. 
on  Ins..  622. 


was  an  action  on  a  policy  of  insurance 
on  part  of  the  cargo  of  the  ship  Alonzo,  on 
a  voyage  from  New  York  to  Tonningen.  The 
policy  was  dated  the  20th  October,  1808,  and 
was  expressed  to  be  "  on  coffee,  valued  at 
twenty  -five  cents  per  pound."  The  defendants 
subscribed  $40,000  at  a  premium  of  two  and 
and  a  half  per  cent.  ;  two  per  cent,  to  be  re- 
turned in  case  of  loss.  The  policy  contained 
the  usual  clause  as  to  prior  insurance. 

The  ship  was  wrecked  upon  the  coast  of 
Holland  in  October,  1809,  and  totally  lost  with 
the  cargo,  excepting  a  small  quantity  of  pepper 
and  coffee  saved  from  the  wreck,  and  sold  for 
the  benefit  of  the  insurers,  the  net  proceeds  of 
which,  amounting  to  $8,728.88,  were  remitted 
to  the  plaintiffs.  The  proceeds  of  the  coffee 
saved  amounted  to  $3,628. 

A  prior  open  policy  of  insurance  had  been 
effected  in  England,  upon  the  cargo  generally, 
to  the  amount  of  £35,000  sterling,  equal 
to  $155,555,  at  a  premium  of  $13.35  per 
cent. 

7  6*]  *The  cargo  of  the  Alonzo,  at  the  time  of 
the  loss,  consisted  of  607,323  pounds  of  coffee, 
the  first  cost  of  which  was  twenty-three  and  a 
half  cents  per  pound,  amounting  to  $142,720, 
and  at  twenty-five  cents  per  pound  to  $151,830  ; 
67,222  pounds  pepper,  which  cost  (including 
the  drawback)  twenty  cents  per  pound  ;  six 
hundred  and  ninety-eight  pounds  of  sugar,  at 
eight  dollars,  including  the  drawback,  and 
three  tons  of  saffron  wood,  at  one  hundred 
dollars  per  ton. 

The  only  question  related  td  the  adjustment 
of  the  loss,  or  the  ascertaining  what  interest 
remained  after  satisfying  the  first  policy,  to 
support  the  second  insurance  by  the  de- 
fendants. 

The  plaintiffs  contended  that  the  unvalued 
articles  at  prime  cost  and  charges,  including 
the  drawback,  together  with  the  premium  on 
the  first  or  London  policy,  were  first  to  be  ap- 
plied to  that  policy  ;  and  that  the  residue  of 
the  sum  insured  by  that  policy  attached  to  the 
coffee  at  prime  cost  and  charges  ;  that  the 
coffee  remaining  uncovered  by  the  first  policy, 
valued  at  twenty-five  cents  per  pound,  together 
with  the  difference  between  twenty-three  and  a 
half  cents  and  twenty-five  cents  on  the  amount 
of  the  coffee,  insured  by  the  London  policy, 
formed  the  interest  of  the  second  policy,  to- 
gether with  the  premium  of  insurance  on  such 
interest  ;  and  on  those  principles,  they  pre- 
sented to  the  court  the  following  statement  : 


Amount  insured  by  the  first,  or 
London  policy,  £35,000  ster- 
ling, is  $155,555  00 

Deduct  the  premium  at  $13  35          20,766  59 


Amount  of  cargo  covered  by  first 

policy  is, 
Pepper  at  20  cents  per 

lb.  is  $13,444  40 

Sugar  at  $8  per  cwt,        5,584  94 
Wood  300  00 


Amount   of  unvalued 
articles, 

Leaves  to  be  applied  to 
the  coffee, 


134,788  41 


19,329  07 


$115,458  07 


Which,  at  23^  cents  per 
pound, will  cover  Ibs. 
491,314  which,  de- 
ducted from  the 
whole  quantity  of 
coffee,  leaves  Ibs. 
116,009  *for  the 
second  policy  which, 
at  25  cents,  is  $29,002  25 

H  cent  per  lb.,  differ- 
ence between  prime 
cost  and  valuation, 
on  491, 314 Ibs..  is  7,369  71 


[*77 


Premium  on  the  second 
policy,  covered,  is 


Defendants'  proportion 
of  the  net  amount  of 
coffee  saved,  $3,862, 
is 


Amount  of  policy, 
Deduct  2  percent., 


$40,000 
800 


36,371  96 

6,168  34 

42,540  30 

896  12 
41,671  20 


Amount  of  total  loss,        $39,200, 
with  interest  from  the  9th  of  December,  1809. 

The  defendants  contended  that  the  prime  cost 
of  the  whole  cargo,  excepting  the  coffee,  was 
first  to  be  ascertained  ;  and  that  amount  being 
deducted  from  the  sum  subscribed  to  the  first 
policy,  would  leave  $133,582  to  be  deducted 
from  the  amount  of  the  whole  coffee,  valued 
at  twenty-five  cents,  which  would  leave  $18,- 
582,  as  the  whole  amount  of  iterest  to  be  ap- 
plied to  the  second  policy.  And  the  result, 
after  allowing  for  a  return  for  short  interest, 
and  deducting  the  usual  two  per  cent,  and 
salvage  of  coffee,  would  leave  a  loss  of  $20,- 
345  ;  and  they  presented  the  following  state- 
ment, which  included  the  drawbacks,  which, 
however,  they  insisted  ought  to  be  deducted  : 

Pepper,  at  20  cents,  $13,444 

Sugar,  at  $8,  5,585 

Wood  300 


Add  premium  at  $13  35 
per  cent. 


$19,329  00 
2,978  00 

22,307  00 
JOHNS.  REP.,  10. 
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Amount  insured  in  Lon- 
don 155,555 
Deduct  22,307 

Leaves  of  valued  articles    133,248 

7  8*1* Whole  cost  of  cof- 
fee at  25  cents  -  $151,83000 

Deduct,  covered  by  first 
policy,  133,248  00 


Leaves    interest  for  the 

second  policy 
Proportion  of  salvage  is 

Loss  on  second  policy 
Deduct  2  per  cent. 


Short  interest  21,418  at 
124  per  cent.     - 


18,582  00 
444  00 


18,138  00 
362  76 


17,775  24 
2,570  16 


Loss     and     return     on 
second  policy        -  20,345  40 

By  a  second  statement,  in  which  the  draw- 
back was  deducted,  the  loss  and  return  on  the 
second  policy  were  estimated  by  the  defend- 
ants at  $14,766.74  :  and  by  a  third  statement, 
which,  they  contended,  was  according  to  the 
principles  laid  down  in  the  case  of  M'Kim  v. 
T/te  P/wenix  Int.  Co.,  they  made  the  whole 
cargo  covered  by  the  first  policy,  so  as  to  leave 
no  interest  for  the  second  policy. 

Messrs.  Huffman  and  T.  A.  Emmet,  for  the 
plaintiffs.  They  cited  1  Johns.  Cas.,  110  ;  8 
Johns,  Rep.,  229;  Marsh.  Ins.,  287,  622. 

Messrs.  C.  1.  Bogert  and  8.  Jones,  Jr.,  con- 
tra. They  cited  Wesk.  on  Ins.,  7,  27;  Mill, 
on  Ins.,  132. 

Per  Curiam.  The  adjustment  is  to  be  made 
upon  the  principles  contended  for  by  the 
plaintiffs.  The  London  policy  being  open, 
will,  of  course,  take  the  cargo  insured  at  'the 
prime  cost,  and  that  part  of  the  cargo  un- 
touched by  the  second  policy  is  first  to  be  sat- 
isfied for  the  reasons  assigned  in  the  case  of 
Kane  v.  The  Columbian  Ins.  Co.,  8  Johns. 
Rep. ,  229.  The  drawback  is  not  to  be  taken 
into  consideration,  in  settling  the  first  policv  ; 
and  so  was  the  rule  of  adjustment  declared  in 
Qahn  v.  Murnford  &  Broome,  1  Johns.  Cases, 
120.  The  premium  upon  the  London  policy 
is  also  to  be  included,  for  that  is  one  of  the 
charges.  (Marsh,  on  Ins.,  622.)  After  the 
part  of  the  cargo  uncovered  by  the  second  pol- 
icy, and  liquidated  upon  these  principles,  is 
first  satisfied,  then  the  residue  of  the  amount 
insured  by  the  first  policy  will  attach  upon 
7O*]  the  coffee,  and  under  that  *policy  it  will, 
of  course,  attach  upon  it,  at  its  prime  cost  and 
charges.  The  first  policy  being  thus  satisfied, 
we  come  to  see  what  interest  in  the  coffee  re- 
mains to  be  covered  by  the  second  policv,  and 
in  making  that  estimate,  the  whole  of  the  cof- 
fee on  board  is  to  be  calculated  at  the  valua- 
tion, because  the  parties  have  agreed  upon  that 
valuation,  in  reference  to  this  policy.  This 
was  the  language  of  the  court,  and  this  was 
the  mode  of  adjustment  in  the  case  before 
mentioned.  In  that  case,  the  first  policy  com- 
pletely exhausted  the  plaintiff's  interest  on 
board,  computing  the  goat  skins  at  prime  cost. 
But  the  second  policy  said,  that  quond  that 
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policy,  they  were  not  to  be  so  computed,  but 
to  be  reckoned  at  fifty  cents  apiece,  and,  con- 
sequently, there  remained,  as  aliment  for  the 
second  policy,  an  interest  of  forty  cents  in 
each  skin.  In  the  same  way  must  the  loss  be 
adjusted  in  this  case  ;  and  this  will  be  accord- 
ing to  the  statement  on  the  part  of  the  plaint- 
iffs, contained  in  the  case. 


POST,  GRINNEL  AND  MINTURN 

e. 

THE  PHCENIX  INSURANCE  |COMPANY 
OF  NEW  YORK. 

THE  SAME  v.  THE  SAME. 

Marine  Insurance — Deviation  to  Avoid  Cruisers 
is  Justification  —  Capture  —  Voyage  Broken 
Up — Abandonment — Total  Loss —  Valuation 
Applied  to  Interest  Insured — Payment  of  Pre- 
mium us  Guide  to  Interpretation. 

Ope  quarter  of  the  ship  Radius,  valued  at  the  sum 
insured,  $5,500,  and  her  cargo,  were  insured  from 
New  York  to  St.  Sebastians ;  the  insured  were  not 
to  abandon,  if  captured  or  detained,  until  six 
months  after  notice  given  of  the  capture,  &c. 

Being1  off  St.  Antona,  about  3  leagues  distant,  they 
took  a  pilot  for  St.  Sebastians,  but  being  informed 
that  a  vessel  which  had  been  and  was  then  following 
them,  was  a  British  cruiser,  which  had  taken  sev- 
eral American  vessels  bound  to  St.  Sebastians,  ami 
the  wind  being  light  and  unfavorable,  the  master, 
with  the  advice  of  the  pilot,  put  into  St.  Antona, 
for  fear  of  capture  and  detention,  with  intent  to 
proceed  with  the  first  fair  wind  to  St.  Sebastians. 
On  arriving1  at  St.  Antona,  the  Radius  and  her  car- 
go  were  seized  by  the  ollicers  of  the  government 
there,  acting  under  the  orders  of  the  French  Em- 
peror: on  the  12th  January,  1810,  the  ship's  register, 
roll  of  her  crew,  and  other  papers  were  taken  from 
the  master,  and  never  returned:  the  cargo  was 
taken  out  and  sent  to  Bayonne,  and  the  vessel  de- 
tained until  the  8th  July,  1810,  when  St.  Antona 
having  been  taken  by  the  English  and  Spaniards, 
the  Radius  was  taken  by  an  English  frigate,  and 
carried  to  Corunna,  and  then;  detained  by  the  En- 
glish and  Spaniards  until  30th  October,  1810,  when 
she  was  given  up,  on  payment  of  salvage,  and  per- 
mitted to  return  to  New  York  in  ballast,  but  not  to 
proceed  to  St.  Sebastians,  and  the  master  to  pay  the 
salvage,  and  necessary  expenses,  borrowed  money 
on  bottomry,  and  the  ship  arrived  at  New  York, 
the  9th  November,  1810.  On  the  1st  May,  the  insured 
gave  notice  of  the  capture  to  the  insurers,  and  oh 
the  1st  November,  1810,  gave  notice  of  abandon- 
ment, and  on  the  7th  Noveml>er  guve  proofs  of  in- 
terest and  loss,  and  demanded  payment  for  a  total 
loss.  It  was  held  that  the  going  into  St.  Antona 
was  justifiable  and  not  a  deviation  ;  and  that  the  in- 
sured were  entit|ed  to  recover  for  a  total  loss  for 
the  whole  sum  insured  ;  the  ship  not  having  been 
so  recovered  as  to  be  in  a  legal  capacity  to  prose- 
cute her  voyage,  and  the  valuation  being  applica- 
ble to  the  interest  insured,  and  not  to  the  whole 
ship. 

Citations— 2  Johns.  Cos.,  2«3 ;  3  Johns.,  352  ;  » 
Cranch, 386;  French  Ord.,  art.  (>,  tit. 9,  Des  Prises: 
2  Burr.,  U83;  Pothier  Traite  du  Pret  a  la  Grosse,  sec. 
33. 

THESE  were  actions  on  two  several  policies 
of  insurance,  on  the  vessel  called  the  Ra- 
dius, and  her  cargo,  "at  and  from  New  York 
to  St.  Sebastians  or  Pasage,  and  if  turned  off, 
or  the  captain  thinks  it  prudent  not  to  enter, 
with  liberty  to  proceed  to  Tonningeu." 
*The  policy  on  the  vessel  was  on  one  [*SO 
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fourth,  valued  at  the  sum  insured  ($5, ,500). 
The  policy  on  the  goods  was  on  one  fourth  of 
seven  hundred  and  sixty-seven  bales  of  United 
States  cotton,  "valued  at  the  sum  insured," 
which  was  $10,000.  The  policies  contained 
the  usual  clause  :  "  Warranted  American  prop- 
erty ;  proof  to  be  required  here  only  ;  also  not 
to  abandon,  if  detained  or  captured,  until  six 
months  after  notice  given  to  the  office,  unless 
previously  condemned  ;  nor  if  refused  admit- 
tance or  turned  away,  but  may  proceed  to  any 
other  near  open  port." 

The  loss  was  averred  to  have  happened  by 
the  property  insured  being  attacked,  seized, 
captured  and  taken  possession  of  by  certain 
subjects  of  the  Emperor  of  France.  On  the 
1st  May,  1810,  the  plaintiffs  gave  notice  to  the 
defendants  that  the  Radius  had  been  capt- 
ured and  carried  into  St.  Antona  ;  on  the  1st 
November,  1810,  they  made  an  abandonment 
for  a  total  loss,  and  on  the  seventh  of  the 
same  month  they  wrote  to  the  defendants  con- 
firming their  abandonment,  and  inclosing  the 
protest  and  other  proofs  of  loss  and  interest. 

The  Radius  sailed  from  New  York,  the  12th 
December,  1809,  on  the  voyage  to  St.  Seoas- 
tians,  and  on  the  llth  January,  1810,  at  one 
P.  M.,  made  St.  Antona's  Head,  bearing  south, 
distant  two  or  three  leagues,  and  saw  a  num- 
ber of  fishing  boats,  bearing  east,  and  at  the 
same  time  a  brig,  bearing  E.  N.  E. ,  standing 
direct  for  the  Radius,  having  tacked  for  the 
purpose,  which  brig  they  had  discovered,  at  a 
great  distance,  two  hours  before.  From  an 
apprehension  and  belief  that  the  brig  was  a 
British  cruiser,  the  captain  and  chief  mate 
thought  it  prudent,  for  fear  of  capture,  to  ob- 
tain a  pilot  from  the  fishing  boats,  and  get 
into  St.  Sebastians  as  soon  as  possible  ;  and 
having  procured  a  pilot,  they  stood  on  direct 
for  St.  Sebastians,  then  twenty  or  thirty 
leagues  distant ;  and  the  brig  continued  to 
stand  on  for  the  Radius.  The  pilot  informed 
the  master  of  the  Radius  that  the  brig  was  an 
English  cruiser,  and  had  been  cruising  off  that 
port  for  some  days,  and  had  captured  several 
American  vessels.  The  wind  being  light,  and 
finding  that  the  brig  gained  on  them,  and  that 
the  Radius  could  not  continue  her  course  to 
St.  Sebastians,  without  being  overtaken,  and 
a  manifest  risk  of  capture  and  detention  by 
the  brig,  it  was  thought  best,  and  by  the  ad- 
vice of  the  pilot,  to  stop  at  St.  Antona,  as  a 
place  of  safety,  and  from  thence  to  proceed, 
with  the  first  fair  wind,  to  St.  Sebastians,  then 
about  twenty  leagues  distant ;  and  the  Radius 
accordingly  stood  in  direct  for  St.  Antoua, 
81*]  but,  on  account  of  the  *wind  and  tide, 
was  obliged  to  anchor  at  one  half  a  league  off  ; 
and  was  watched  by  the  brig  all  night ;  early 
the  next  morning  the  Radius  got  under  way, 
intending  to  get  into  St.  Antona,  the  wind 
being  very  light,  when  a  pilot  and  five  men 
came  on  board,  who  said  they  were  sent  by 
the  commandant  to  take  charge  of  the  ship 
and  assist  in  getting  her  in  ;  and  soon  after- 
wards an  officer  and  a  party  of  soldiers  came 
on  board,  and  ordered  the  captain  and  mate 
of  the  Radius  and  six  men  to  go  on  shore,  with 
the  ship's  papers,  for  the  inspection  of  the 
commandant.  The  captain  and  men  were  de- 
tained by  the  commandant,  who  said  he  had 
orders  to  send  the  papers  to  St.  Andero,  and 
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to  seize  and  take  possession  of  the  ship  and 
cargo.  The  ship  having  been  brought  to 
anchor  in  the  port,  the  master  and  mate,  in 
the  afternoon  of  the  12th  January,  1810,  were 
permitted  to  go  on  board,  but  the  men  and 
papers  were  detained.  The  ship  was  found 
to  be  in  possession  of  a  guard  of  soldiers,  who 
refused  to  give  her  up.  The  ship's  papers, 
among  which  were  the  American  register,  a 
Mediterranean  pass,  list  of  the  crew,  invoice 
and  bill  of  lading  of  cargo,  were  never  after- 
wards returned.  The  cargo,  against  the  re- 
monstrances of  the  master,  was  taken  out  of 
the  Radius,  in  lighters,  and  sent  to  Bayonne, 
and  was  never  afterwards  restored.  The  ves- 
sel remained  in  possession  of  the  persons  who 
had  so  seized  or  captured  her,  until  the  5th 
July,  1810,  when  St.  Antona  was  taken  by  the 
English  and  Spanish  forces,  and  the  Radius 
was  boarded  by  Spanish  privateers  and  row- 
boats,  who  kept  possession  until  the  8th  July, 
when  an  English  frigate  arrived  and  took  pos- 
session of  her,  at  which  time  the  master  of  the 
Radius  had  gone  to  St.  Andero.  On  the  9th 
July,  the  English  frigate  took  the  Radius  as  a 
prize,  to  Corunna,  where  they  arrived  the  15th 
July.  The  Radius  was  detained  in  possession 
of  the  English  and  Spaniards,  at  that  place, 
until  the  3d  October,  1810,  when  the  mate,  in 
the  absence  of  the  master,  with  the  advice  of 
the  American  consul,  for  the  interest  of  all 
concerned, agreed  to  pay  a  salvage  of  $2,666.66, 
but  having  no  money,  he  borrowed  that  sum, 
and  also  a  further  sum  of  $1,102.84.  to  defray 
the  expenses  of  equipping  the  Radius  for  New 
York  ;  for  which  sums  and  the  interest  he  exe- 
cuted to  the  lender  a  bottomry  bond,  on  the 
ship,  for  $4,617.60.  The  Radius  left  Coruuna, 
under  the  command  of  the  mate,  on  the  9th 
October,  and  arrived  at  New  York  the  9th 
November,  1810,  under  the  bottomry. 

*The  mate  testified  that  he  could  not  [*82 
have  proceeded  with  the  Radius  from  Corun- 
na to  St.  Sebastians,  without  great  danger  of 
capture  and  loss  during  the  voyage ;  and  if 
she  had  arrived  there  in  safety,  without  cer- 
tainty of  seizure,  capture  and  loss,  under  the 
decrees  and  orders  of  the  French  govern- 
ment ;  as  all  American  vessels  arriving,  at  that 
time,  at  St.  Sebastians,  had  been  seized  by 
that  government,  and  that  the  want  of  the 
ship's  papers  was  alone  sufficient  to  prevent 
her  from  going  to  St.  Sebastians  ;  and  besides 
he  was  informed  by  the  American  consul  that 
the  Radius  would  not  be  allowed  to  clear  out 
for  St.  Sebastians,  and  the  British  commodore 
informed  him  that  he  could  not  proceed  to  any 
other  port  but  New  York,  in  ballast,  under 
pain  of  capture.  When  the  Radius  left  Cor- 
unna for  New  York,  he  obtained  a  certificate 
from  the  British  commodore,  and  another 
from  the  American  consul,  to  protect  the  ship 
and  her  crew  from  British  or  Spanish  cruisers, 
during  her  voyage  to  New  York. 

It  appeared  that  American  vessels  bound  to 
St.  Sebastians  frequently  touched  at  St.  An- 
tona, when  the  winds  were  light  and  unfavor- 
able, to  take  pilots  there,  or  at  any  of  the 
places  along  the  coast. 

The  counsel  for  the  defendants  objected  : 
1.  That  the  plaintiffs  were  not  entitled  to  re- 
cover at  all,  because  there  was  a  deviation  in 
going  to  St.  Antona. 
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2.  That  even  if  there  was  no  deviation,  that 
the  plaintiffs  were  not  entitled  to  recover  for 
a  total  loss,  as  to  the  vessel,  as  she  was  liber- 
ated and  restored    before  the  first  abandon- 
ment, and  before  the  expiration  of  six  months 
from  the  notice  of  the  capture. 

3.  That  if  the  plaintiffs  were  entitled  to  re- 
cover for  a  total  or  a  partial  loss,  yet  in  the 
policy  on  the  vessel,  they  were  only  to  be  con- 
sidered as  insured  to  the  one  fourth  part  of 
the  sum  of  fo.500,  which  was  the  valuation  of 
the  vessel  in  the  policy. 

These  objections  were  overruled  by  the  judge, 
who  declared  his  opinion  that  the  plaintiffs 
were  entitled  to  recover  for  a  total  loss,  and 
that  they  must  be  considered  as  insured  to  the 
full  amount  of  the  sum  expressed  in  the  policy. 
And  a  verdict  was  taken  for  the  plaintiffs,  sub 
ject  to  the  opinion  of  the  court  on  a  case 
.agreed  on  by  the  parties;  the  amount  to  be  ad- 
justed afterwards  by  persons  named. 

Maxim.  II'tfFinan  imd  Golden,  for  the  plaintiffs. 

Afuxxrs.  Wells,  T.  A.  Emmet  and  A  Jones, 
Jr.,  for  the  defendants. 

83*]  *KBNT,  Ch.  J.,  delivered  the  opinion 
of  the  court.  The  counsel  for  the  defendants 
have  moved  to  set  aside  the  verdict  on  the 
three  following  points: 

1.  That  the  deviation  in  going'into  St.  Sebas- 
tians was  not  justifiable,  and  discharged  the 
insurer. 

2.  Tli.it  the  total  loss,  as  to  the  ship,  ceased, 
by  her  liberation  before  the  abandonment  was 
made. 

3.  That  the  sum  recovered  is  much  greater 
than  the  sum  insured,  as  the  ship  and  the  car- 
go were  insured,  to  only  one  fourth  of  the  val- 
uation mentioned  in  the  policy. 

1.  TliL1  taking  of  a  pilot  and  going  into  St. 
Antona  was  a  justifiable  deviation  under  the 
•circumstances  of  the  case.     The  want  of  wind 
is  muntioneil,  but  the  governing  cause  of  the 
deviation  was,  undoubtedly,  the  fear  of  capt- 
ure  by  the  British  brig  which  was  pursuing 
the  li:i'lius.  and  which,  according  to  the  infor 
mation  given  to  the  captain  by  the  pilot,  had 
recently  captured  several    American    vessels 
bound  lo  St.    Sebastians.     It  was  decided  in 
the  case  of  Murray  v.    Tlie   United  Ins.  C'a.,'Z 
John*.  Cis.,  233,  that  the  capture  of  a  neutral 
by  a  belligerent  cruiser,  was  a  loss  within  thjj 
policy  an  I  a  justifiable  cause  of  abandonment 
Being  a   pc-ril  insured  against,   it  follows,  of 
course,  th  it  the  assured  is  justifiable  in  a  devi- 
ation to  avoid  it  ;  and  it  is   always  a  question 
of  fact  whether  the  peril  be  so  present  and  pal 
pablo  as  to  excuse  the  deviation.     In  the  case 
of  Itt'tkv.  Tlui  C'tHiinircinl  I/m.  Co.,  3  Johns. 
R'jp..  -Hi,  a  deviation  by  an  American  vessel, 
to  avoid  capture  by  a    British   cruiser,    was 
allowed  to  be  justifiable,  if  the  facts  were  such 
as  to  render  the  deviation  necessary  or  pru 
dent.     Tin-re  was  no  question  raised  on  the 
general  point,  as  to  the  lawfulness  of  devia- 
tion by  a  neutral,  to  avoid  capture  by  a  bellig- 
erent.    In  this  case  we  think   the  jury   were 
warrante  I  from  the  facts  in  drawing  the  con- 
clusion that    the  deviation   in  going  into  St. 
Anlona  w.ts  founded  in  a  justifiable  necessity. 

2.  The  vessel  and  cargo,  as  soon  as  they  had 
arrived   at   St.    Antona.    were   seized    by   the 
French.     The  cargo  was  carried  lo  Bayonne, 
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and  never  restored ;  and  the  ship,  after  being 
for  six  months  in  the  possession  of  the  French 
power  at  St.  Antoua,  was  recaptured  by  the 
British  and  Spaniards,  and  carried  to  Corunna; 
and  in  October  following  she  was  given  up  to 
her  owners  on  the  payment  of  salvage,  but  was 
not  permitted  to  clear  out,  or  sail  for  St.  Se- 
bastians. All  the  ship's  papers,  such  as  her 
register,  Mediterranean  pass,  role  d'equipage, 
and  the  invoice  and  the  bill  of  lading,*  [*84 
had  been  seized  at  St.  Antona,  and  were  never 
restored.  The  ship  was,  therefore,  left  naked, 
without  any  documentary  title  or  voucher  to 
give  her  protection  on  the  high  seas;  and  all  she 
obtained  at  Corunna  was  the  certificate  of  the 
British  commodore  and  of  the  American  con- 
sul, to  protect  her  ou  her  return  to  New  York. 
Under  these  circumstances,  the  capture  con- 
tinued its  destructive  effects  down  to  the  time 
of  abandonment.  The  ship  was  not  so  recovered 
as  to  be  in  a  legal  capacity  to  perform  the  voy- 
age ;  and  what  was  said  by  Mr.  Justice  Pater- 
son  (3  Cranch,  396),  as  to  the  necessity  of  these 
papers,  is  entitled  to  great  weight.  They  are 
the  requisite  insignia  to  distinguish  a  vessel 
navigating  the  ocean  with  permission  of  her 
sovereign,  and  under  the  sanction  of  treaties 
and  the  law  of  nations,  from  a  piratical  or 
lawless  rover.  A  vessel  without  her  papers  is 
liable  to  capture  in  time  of  war ;  and  the 
French  Ordinance,  art.  6,  tit.  9.  Deti  Prises, 
declares  every  such  ship  good  prize.  We  do 
not  wish  to  press  this  principle  to  extreme 
lengths,  and  to  say,  that  in  every  case  the  loss 
of  the  ship's  papers,  as  by  being  dropped  over- 
board, or  by  fire.  &c.,  would  justify  the  break- 
ing up  of  a  voyage.  This  will  depend,  in  some 
degree,  upon  circumstances,  such  as  the  place 
where,  the  time  when,  the  cause  why,  and  the 
portion  of  the  voyage  that  has  been,  or  that  re- 
mains to  be  performed.  But  we  think  that, 
under  the  circumstances  in  which  this  vessel 
was  placed  at  Corunna,  the  voyasre  insured 
was  necessarily  broken  up  by  means  of  the 
capture,  and  that  to  have  pursued  it  without 
papers,  and  against  the  leave  of  the  power  sur- 
rendering the  ship,  would  have  been  an  act  of 
indiscretion  and  folly.  The  jury  were,  there- 
fore, warranted  in  finding  a  total  loss  by  capt- 
ure, for  to  that  peril  the  breaking  up  of  the 
voyage  is  justly  to  be  charged.  In  GOMS  v. 
Witfiers,  2  Burr.,  683,  there  was  a  capture,  re- 
capture, and  bringing  into  England,  but  the 
salvage  was  so  high  that  the  Court  of  K.  B.  held 
that  the  insured  was  justified  in  abandoning, 
and  considering  I  he  loss  as  total,  by  the  capture. 

3.  The  third  point  is  without  any  solidity. 
One  fourth  of  the  ship  was  insured,  and  the 
vessel  "  thereby  insured  "  was  valued  at  $5. - 
500.  This  valuation  applied  to  the  interest  in- 
sured, and  not  to  the  whole  ship.  The  indorse- 
ment on  the  policy  is  conclusive  evidence  that 
this  was  so  understood  by  the  parties,  for  the 
premium  was  paid  on  the  whole  valuation. 
The  p  lyment  of  premium  is  often  resorted  to, 
as  a  guide  to  interpretation.  (Pothier,  Truite. 
*dn  Pirt  (i  In  Gi'ot»e.  seer.  32.)  The  same  [*8*> 
observation  applies  to  both  policies. 

The  motion  for  a  new  trial  ought,  therefore, 
in  each  cause,  to  be  denied. 

Motion  denied. 
Explained— 11  Johns.,  313. 
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COYLE8  P.  HURTIN. 

Sheriff's  Ditty  to  Arrest  Persons  Opposing  Execu 
lion  of  Process  —  When  Necessary,  may  take 
Power  of  County  to  Execute  Process  —  When 
Constructively  Present. 

The  sheriff  being,  ex  offlcio,  a  conservator  of  the 
l>eace,  it  is  his  duty  to  arrest  all  persons,  with  their 
abettors,  who  oppose  the  execution  of  legal  process. 
Where  a  sheriff,  having  a  warrant  to  apprehend  sev- 
eral pereons  who  had  riotously  assembled  together, 
and  committed  an  assault,  &c.,  came  to  the  house, 
where  they  were  assembled,  and  being  resisted  and 
unable  to  make  the  arrest,  commanded  A  and  others 
to  guard  the  house,  in  which  the  persons  were  as- 
sembled and  prevent  their  escape,  while  he  went  to 
the  next  town,  about  four  miles  distant,  to  get  a 
sufficient  force  to  enable  him  to  execute  the  war- 
rant ;  it  was  held,  that  A  and  the  others  were  bound 
to  aid  and  assist  the  sheriff  on  his  order  or  sum- 
mons, in  preserving  the  peace,  or  apprehending  the 
offenders  ;  and  that  the  sheriff  was  to  be  deemed 
constructively  present,  so  as  to  justify  A  and  others 
to  arrest  the  offenders,  during  his  temporary  ab- 
sence for  the  purpose  of  getting  further  assistance, 
of  which  fact  the  jury  were  to  decide  ;  and  that  if  A 
and  others,  so  ordered  by  the  sheriff  to  assist  him, 
during  his  temporary  absence  for  such  purpose, 
should  permit  or  assist  the  offenders  to  escape,  they 
would  be  liable  to  punishment. 

Citations—  2  Hate's  P.  C.,  85,  86  ;  Cowp.,  63  ;  6  Mod., 
211  ;  Bull.  N.  P..  63. 


was  an  action  of  assault  and  battery 
J-  and  false  imprisonment.  The  defendant 
pleaded  the  general  issue  ;  but,  by  the  consent 
of  the  attorney  of  the  plaintiff,  was  to  be  at 
liberty  to  give  any  special  matter  in  evidence, 
at  the"  trial. 

The  cau.ce  was  tried  at  the  last  Orange  Cir- 
cuit, before  Mr.  Justice  Spencer. 

The  defendant  was  sheriff  of  the  County  of 
Orange,  and  had  a  warrant  from  a  justice  of 
the  peace  to  apprehend  live  persons,  on  a 
charge  of  having,  in  a  riotous  and  tumultu- 
ous manner,  assembled  together,  and  of  having 
committed  an  assault  and  battery  on  Thomas 
Edsall,  &c. 

A  witness  for  the  plaintiff  testified  that  the 
defendant  called  on  the  witness  to  assist  him 
in  apprehending  certain  persons,  against  whom 
he  had  a  warrant,  and  who  were  said  to  have 
taken  refuge  in  the  house  of  the  plaintiff,  near 
the  outlet  of  the  Drowned  Lands,  and  who 
were  determined  to  resist,  by  force,  the  execu- 
tion of  the  warrant.  When  the  sheriff  and 
witness  arrived  at  the  plaintiff's  house,  it  was 
found  that  the  men  against  whom  the  warrant 
was  issued  had  effected  their  escape.  Some 
persons,  who  were  then  present,  charged  the 
plaintiff  with  having  assisted  the  men  in  mak- 
ing their  escape,  and  after  some  conversation 
between  the  plaintiff  and  defendant,  the  defend- 
ant told  the  plaintiff  he  must  go  with  him  to 
Goshen,  before  a  magistrate  ;  and  the  plaint- 
iff got  his  horse,  and  went  with  the  defendant 
to  Goshen,  which  is  about  four  miles  from  the 
outlet,  and  arrived  there  late  in  the  evening. 
86*  J  *The  plaintiff  having  rested  his  cause, 
the  defendant  called  the  magistrate  who 
issued  the  warrant,  as  a  witness.  He  proved 
the  issuing  of  the  warrant,  &c.,  and  stated, 
that  on  the  evening  of  the  same  day,  the  de- 
fendant brought  the  plaintiff  to  the  witness, 
and  charged  the  plaintiff  with  having  refused 
to  aid  him  in  apprehending  the  men  named  in 
the  warrant,  and  with  having  assisted  them  in 
making  their  escape,  and  the  witness  bound 
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over  the  plaintiff  to  answer  to  the  charge,  at  the 
next  court  of  General  Sessions  of  the  Peace. 

Another  witness  for  the  defendant  testified 
that  he  was  present  at  the  plaintiff's  house 
when  the  defendant  came  with  the  warrant, 
and  read  over  the  names  of  the  men  against 
whom  it  was  issued,  and  asked  the  plaintiff  if 
they  were  there,  and  the  plaintiff  said  he  be- 
lieved some  of  them  were  there.  A  number 
of  men  were  collected  in  a  room  above  stairs, 
making  a  great  noise,  and  threatened  to  sacri- 
fice any  person  who  should  come  up.  The 
defendant  requested  the  plaintiff  to  go  up  stairs, 
and  persuade  the  men,  named  in  the  warrant,  to 
deliver  themselves  up.  The  plaintiff  said  he 
would  not  go  up  for  a  thousand  dollars.  The  de- 
fendant then  requested  the  plaintiff  to  go  to  the 
foot  of  the  stairs,  and  speak  to  the  men  ;  but 
the  plaintiff  refused  to  do  so,  and  said  that 
the  defendant  might  do  his  duty,  for  he  had 
nothing  to  do  with  the  men,  and  would  not 
interfere. 

It  appeared  that  the  plaintiff  was  superin- 
tendent of  the  works  at  the  outlet  of  the 
Drowned  Lauds,  and  that  the  persons  against 
whom  the  warrant  was  issued  were  laborers 
employed  by  him,  and  that  he  had  been  pay- 
ing and  discharging  them.  The  defendant 
asked  the  plaintiff  to  give  him  the  names  of 
the  persons  collected  in  the  room  up  stairs ; 
but  the  plaintiff  made  no  answer.  The  de- 
fendant then  said  he  was  determined  to  take 
the  men  on  the  warrant,  and  for  that  purpose 
would  return  to  Goshen,  and  bring  with  him 
a  greater  force.  The  defendant  then  com- 
manded the  plaintiff,  the  witness,  and  two 
others,  to  guard  the  house  during  his  absence, 
and  prevent  the  escape  of  the  men.  The  de- 
fendant placed  them  at  different  posts  round 
the  house;  but  the  witness  did  not  recollect 
that  any  station  was  assigned  to  the  plaintiff. 
During  the  absence  of  the  defendant,  in  the 
dusk  of  the  evening,  the  witness,  hearing  a 
great  noise,  left  his  post,  and  found  the  plaint- 
iff engaged,  with  one  of  the  other  persons 
placed  as  a  guard,  in  a  violent  quarrel.  Dur- 
ing this  dispute,  which  drew  the  other  guard 
also  from  his  post,  the  men  who  were  up  stairs 
*made  their  escape  from  the  other  side  [*87 
of  the  house.  Three  of  the  persons  left  by 
the  sheriff  as  a  guard,  but  not  the  plaintiff, 
pursued  them,  but  without  success.  When 
the  sheriff  returned,  and  found  that  the  men 
had  escaped,  the  conversation,  as  before 
stated,  took  place  between  him  and  the  plaint- 
iff, and  he  took  the  plaintiff  to  Goshen. 

The  judge  stated  to  the  jury  that  the  mere 
refusal  of  the  plaintiff  to  aid  the  sheriff  would 
not  justify  the  latter  in  arresting  him  without 
a  warrant,  even  for  the  purpose  of  taking  him 
before  a  magistrate.  That  the  sheriff  could 
not  delegate  to  the  persons  left  at  the  plaint- 
iff's house  the  power  of  arresting,  during  his 
absence,  the  men  against  whom  the  warrant 
had  been  issued.  The  plaintiff,  therefore,  so 
far  from  being  bound  to  prevent  the  men  from 
escaping,  would  have  rendered  himself  liable 
to  an  action  if  he  had  attempled  to  stop  them. 
That,  in  his  opinion,  the  plaintiff  was  clearly 
entitled  to  recover,  but  he  did  not  think  it  a 
case  for  exemplary  damages ;  that  there  was 
no  ground  to  impute  malice  to  the  defendant, 
but,  on  the  contrary,  his  conduct  evidently 
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proceeded  from  an  error  of  judgment  alone. 
But  the  plaintiff,  having  sustained  an  injury, 
was  entitled  to  compensation;  and  the  ques- 
tion of  damages  was  exclusively  for  the  con- 
sideration of  the  jury.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  fifty-one  dollars. 

A  motion  was  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge,  and  as 
against  law  and  evidence. 

Messrs.  Bristed  and  J.  Duer  for  the  defend- 
ant. 

Mr.  Fisk,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  question  of  justification  turned  upon 
this  fact,  whether  the  plaintiff,  contrary  to  his 
duty,  aided  or  assisted  the  rioters  in  their  re- 
sistance to  the  execution  of  the  warrant,  or  in 
their  escape.  There  were  several,  and  some 
of  them  strong  circumstances,  from  which  the 
jury  might  have  inferred  that  fact  against 
him  ;  and  if  so,  the  defendant  was  justified  in 
arresting  him.  The  sheriff  is,  ex  officio,  a  con- 
servator of  the  peace ;  and  it  is  not  only  his 
right,  but  his  duty  to  arrest  all  persons,  with 
their  abettors,  who  oppose  the  execution  of 
process.  And,  as  Sir  Matthew  Hale  has  ob- 
served (2  Male's  H.  P.  C.,  85),  these  ministers 
88*]  of  public  justice  "should  *have  the 
greatest  protection  and  encouragement  in  the 
due  execution  of  their  office."  But  the  case 
is  not  such  as  to  require  the  verdict  to  be  set 
aside,  on  the  ground  merely  of  being  a  verdict 
against  evidence,  provided  the  law  was  laid 
down  to  the  jury  correctly  by  the  court.  The 
judge  told  the*  jury  that  the  plaintiff  was 
clearly  entitled  to  recover.  I  apprehend  that 
this  expression  was  much  too  strong  for  the 
case ;  but  still  it  was  but  mere  opinion,  and 
left  the  jury  to  exercise  their  own  judgments 
upon  the  facts.  But  when  the  jury  were  told 
that  the  defendant  could  not  authorize  the 
persons  left  in  the  house  in  his  absence  to  ar- 
rest the  rioters,  and  that  it  would  have  been 
unlawful  to  oppose  their  escape,  I  think  there 
was  a  misdirection  in  point  of  law,  and  one 
which  very  probably  determined  the  ver- 
dict. The  defendant  had  come  to  the  place 
to  execute  the  process,  and  meeting  with  re- 
sistance in  the  plaintiff's  house,  which  he  had 
not  strength  to  subdue,  he  went  back  to  Gosh- 
eu  for  assistance,  and  directed  the  plaintiff 
and  others  to  aid  and  assist  in  preventing,  in 
the  meantime,  the  escape  of  the  rioters.  He 
must  be  deemed,  in  this  case,  to  have  been 
constructively  present,  so  as  to  justify  an  ar- 
rest of  the  rioters  during  his  temporary  ab 
sence,  provided  he  was  absent  on  that  busi- 
ness, and  this  was  a  matter  of  fact  for  t he- 
jury.  The  sheriff  may  take  the  power  of  the 
county,  if  necessary,  after  resistance,  to  exe- 
cute process.  Every  man  is  bound  to  be  aid- 
ing and  assisting,  upon  order  or  summons,  in 
preserving  the  peace  and  apprehending  of 
fenders,  and  H  punishable  if  he  refuses.  (2 
Kale's  H.  P.  C.,  S6.)  The  sheriff  is  qiuxbtin 
mxio,  present  by  his  authority,  if  he  be  actual- 
ly engaged  in  efforts  to  arrest,  dnm  ferret  opu*, 
and  has  commanded  and  is  continuing  to  com- 
mand and  procure  assistance.  \Vhen  he  is 
calling  on  the  power  of  the  county,  or  a  req- 
uisite portion  of  it,  to  enable  him  to  over- 
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come  resistance,  it  would  be  impossible  that 
he  should  be  actually  present  in  every  place 
where  power  might  be  wanting.  The  law  is 
not  so  unreasonable  as  to  require  the  officer  to 
be  an  eye  or  ear  witness  of  what  passes,  and 
to  render  all  his  authority  null  and  void,  ex- 
cept when  he  is  so  present.  He  could  not, 
upon  that  construction,  use  the  power  of  the 
county  with  effect,  and  it  would  be  attended 
with  great  inconvenience  and  danger  to  the 
administration  of  justice.  The  question  in 
these  cases  does  not  turn  upon  the  fact  of  dis- 
tance, so  long  as  the  sheriff  is  within  his 
county,  and  is  bona  fide  and  strictly  engaged 
in  the  business  of  the  arrest.  In  the  execu- 
tion of  civil  process,  where  there  was  no  re- 
sistance, it  was  held  by  *Lord  Mansfield,  [*89 
in  Blatch  v.  Archer,  Cowp.,  63,  that  the  officer 
must  be  the  authority  to  arrest,  but  he  need 
not  be  the  hand,  nor  present,  nor  in  sight; 
nor  is  any  exact  distance  prescribed.  It  is  a 
question  "of  fact  for  a  jury,  whether  the  officer 
was  on  that  business,  and  so,  quodam  modo. 
present  The  necessity  of  the  doctrine  of  con- 
structive presence  applies  with  much  more 
force,  and  ought  to  be  received  with  much 
more  liberality,  when  the  officer  is  serving 
criminal  process,  and  meets  with  resistance. 
There  are  many  instances  in  the  books  of  per- 
sons convicted  of  felonies  committed  by  them, 
as  aiders  and  abettors,  though  far  beyond  the 
power  of  seeing  or  hearing  the  actual  perpe- 
tration of  the  act.  The  cases  proceed  upon 
the  principle  of  mutual  concert,  aid  and  pro- 
tection in  the  execution  of  one  common  de- 
sign, and  the  doctrine  equally  applies  to  this 
case,  where  the  sheriff  calls  in  aid  to  execute 
process.  He  is  present,  in  judgment  of  law, 
by  his  authority,  and  every  person  who  aids 
him,  in  pursuance  of  his  summons,  acts  under 
the  same  protection  and  the  same  responsi- 
bility as  if  the  sheriff  stood  in  his  view.  This 
we  consider  to  be  a  sound  and  essential  princi- 
ple, and  if  it  had  been  stated  to  the  jury  we 
cannot  say  that  they  would  not  have  acquitted 
the  defendant,  on  the  ground  that  the  plaintiff 
had,  contrary  to  his  duty,  aided  or  counte- 
nanced the  escape  of  the  rioters  during  the  ab- 
sence of  the  sheriff. 

This  case  ought,  therefore,  to  be  reviewed 
by  another  jury,  and  a  new  trial  is  according- 
ly awarded,  with  costs  to  abide  the  event  of 
the  suit. 

SPENCER,  ./.  I  cannot  concur  in  the  rule 
for  a  new  trial.  The  idea  that  the  defendant 
was  constructively  present,  after  his  di  part- 
ure  from  the  place  where  the  defendants  in 
the  warrant  were,  and  whilst  actually  absent, 
at  a  distance  of  several  miles;  and' that  the 
persons  whom  he  had  stationed  to  watch  those 
persons  against  whom  he  had  process  were 
acting  under  his  immediate  orders,  and  had 
power  to  arrest  those  persons,  appears  to  me 
quite  extravagant.  The  offense  on  which  the 
warrant  was  issued  was  a  breach  of  the  peace, 
and  it  cannot  be  pretended  that  for  such  an 
offense,  then  past,  private  individuals  could 
arrest  ;  nor  will  it  be  contended  that  the  slier 
iff  could  authori/e  an  arrest,  by  parol,  he  be- 
ing absent  at  the  time.  Chief  ,/imdre  Holt 
doubted  whether  an  arrest  made  by  a  bailiff's 
servant  would  be  *lawful.  even  in  the  [*J>O 
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presence  of  the  bailiff ;  and  it  was  agreed  that 
it  would  not  be  good,  if  the  bailiff  was  not, 
quodain  modo,  in  his  company.  (6  Mod.,  211 ; 
Bull.  N.  P.,  63.)  In  Blatch  v.  Archer,  Cowp., 
63,  it  was  held  that  an  arrest  must  be  by  the 
authority  of  the  bailiff,  but  that  he  need  not 
be  the  hand  that  arrests,  nor  actually  in  sight ; 
but  he  must  be  so  nigh  as  to  be  near  at  hand, 
and  acting  in  the  arrest ;  and  in  that  case  the 
baililf  was  within  thirty  rods.  I  believe  there 
is  no  case  to  be  found  currying  the  doctrine  of 
constructive  presence  further  than  that  of 
Blatch.  v.  Arclier.  \i  the  officer  is  acting  in 
the  arrest,  or  if  he  is  near  at  hand,  then  an  ar- 
rest by  his  follower  is  his  act.  In  the  present 
case,  I  conceive  that  the  defendant  was  not 
acting  in  the  arrest,  nor  near  at  hand. 

Neui  trial  granted. 

Cited  in— 24  How.  Pr.,  451 ;    15  Abb.  N.  S..  61 ;    10 
I  Jo*..  231. 


CLOSE  t>.  MILLER. 

Practice — In  Case  of  Mutual  Promises — Per- 
formance by  Plaintiff  need  not  be  Averred 
and  8/iown,  to  Entitle  him  to  Recover. 

In  an  action  on  a  promissory  note,  for  $100 ;  the 
defendant  pleaded  in  bar.  that  in  consideration  that 
the  plaint  nt  had  promised  and  agreed  to  seli  and  de- 
liver to  him  a  certain  vessel,  and  to  execute  and  de- 
liver to  him  a  biil  of  sale,  &c.,  the  defendant  prom- 
ised to  pay  the  plaintiff  $200  in  cash,  and  $100  on  the 
1st  October,  thereafter,  and  the  defendant  accord- 
ingly paid  the  plaintiff  $300,  and  grave  to  him  a 
promissory  note  for  $100,  which  is  the  same  note  on 
whici),  &c.;  but  that  the  plaintiff,  though  he  deliv- 
ered tue  vessel,  did  not  execute  a  bill  of  sale,  &c., 
whereby  ttie  defendant  could  not  obtain  a  license, 
or  lawfully  sail  or  use  the  vessel,  &c.  By  reason 
wheroof  the  consideration  of  the  note  had  failed, 
Ac. 

On  demurrer,  it  was  held  that  the  plea  was  bad ; 
and  that  the  promises  were  mutual,  and  the  one  be- 
ing1 iu  consideration  of  the  other,  the  plaintiff  was 
entitled  to  recover  on  the  note,  without  showing  a 
performance  of  the  promise  on  his  part. 

Citations—  1  Wils.,  88 ;  Hob.,  88. 

THIS  was  an  action  of  assumpsit,  on  a  prom- 
issory note,  dated  the  14th  May,  1810,  by 
which    the  defendant  promised    to  pay   the 
plaintiff,  on  or  before  the  1st  October  next, 
one  hundred  dollars. 

The  defendant  pleaded  that  on  the  14th 
May,  18 10,  at,  &c..  iu  consideration  that  the 
pluiulilf  had,  then  and  there,  promised  and 
agreed  to  sell  and  deliver  to  him,  a  certain 
sloop  or  vessel,  ttc.,  which  the  plaintiff,  then 
and  there,  falsely  and  fraudulently  declared 
and  ainrmed  to  be  the  sole  and  exclusive  prop- 
erty of  the  plaintiff  ;  and  iu  consideration  that 
the  plaiutitl'  had,  then  and  there,  promised  to 
execute  and  deliver  to  the  defendant  a  good 
and  sufficient  bill  of  sale,  &c. ,  of  the  vessel,  he. 
the  defendant,  promised  to  pay  to  the  plaintiff 
three  huudred  dollars,  to  wit:  two  hundred 
dollars  iu  cash,  and  one  huudred  dollars  on  the 
1st  October  next  thereafter ;  and  that  the  de- 
fendaut,  pursuant  to  such  promise  and  agree- 
ment, paid  to  the  plaintiff  the  sum  of  two 
hundred  dollars,  and  made  and  delivered  to 
him  u  note  for  one  hundred  dollars,  payable, 
<&c.,  which  is  the  same  note  mentioned  iu  the 
plaintiff's  declaration  ;  that  the  plaintiff  sold 
O1*J  and  delivered  to  *the  defendant  the 


sloop,  but  did  not  execute  and  deliver  a  bill  of 
sale,  <&c.,  transferring  the  sole  property  in  the 
said  sloop  to  the  defendant ;  that  the  plaintiff 
was  not  the  sole  owner  of  the  said  sloop,  &c., 
but  one  Close  was  a  joint  owner  with  him,  &c., 
and  the  said  sloop  was  registered  in  their  joint 
names,  &c. ,  by  reason  whereof  the  defendant 
had  not  been  able  to  obtain  a  license,  &c.,  for 
the  said  sloop,  and  was  prevented  from  sailing 
and  using  her,  &c.  Whereby  the  considera- 
tion of  the  said  note  had  failed,  &c.,  &c. 

To  this  plea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer  ;  and  the  same 
was  submitted  to  the  court  without  argu- 
ment. 

Per  Curiam.  The  plea  discloses  a  sufficient 
consideration  for  the  note,  by  stating  that  it 
was  given  in  consideration  of  a  promise  by  the 
plaintiff  to  sell,  &c.  This  was  a  case  of  mut- 
ual promises,  where  the  one  is  a  considera- 
tion for  the  other,  and  a  performance  of  the 
plaintiff's  promise  need  not  be  averred  and 
shown,  to  entitle  him  to  recover.  The  cases 
of  Martindale  v.  Vtiher,  1  Wils.,  88,  and  of 
Nichols  v.  Rainbred,  Hob.,  88,  are  in  point.  If 
plaintiff  has  failed  in  the  performance  of  his 
promise,  the  defendant  has  a  remedy  by  a  suit 
upon  that  promise  ;  but  it  would  be  altogether 
unprecedented  and  unfit  to  enter,  in  this  suit, 
into  an  examination  and  trial  of  the  plaintiff's 
default,  as  to  his  undertaking,  so  long  as  the 
performance  of  one  promise  was  not  made  a 
condition  of  the  performance  of  the  other. 
This  is  not  a  case  of  a  set-off. 

Judgment  for  the  plaintiff. 
Cited  in— 21  Wend.,  134. 


SMITH  v.  COLSON  ET  AL. 

Landlord  may  Distrain  for  Rent  payable  in  Re- 
pairs or  IServices,  if  Certain. 

Where,  on  a  lease,  the  rent  is  made  payable  in  re- 
pairs. &c.,  the  landlord  may  distrain,  it  being  for  a 
sum  certain.  So  if  land  be  held  by  certain  services, 
the  landlord  may  distrain. 

Citation— Co.  Litt.,  96  a. 

THIS  was  an  action  of  trespass  de  bonis  as- 
portatis,  &c.     The  cause  was  tried  at  the 
Green  Circuit,  the  28th  August,  1812,  before 
Mr.  Justice  Yates. 

The  plaintiff  proved  the  taking  and  carry- 
ing away  of  the  goods  in  question  by  the  de- 
fendants. On  the  part  of  the  defendants,  it 
was  proved  that,  about  nine  months  previous 
to  taking  the  goods,  the  plaintiff  hired  a  house 
of  Colson,  at  the  rent  of  seventy  dollars  per 
annum,  and  that  the  goods  in  question  were 
distrained,  by  him  and  *the  other  [*92 
defendant,  who  was  a  constable,  for  rent. 
The  evidence  as  to  the  time  and  manner  in 
which  the  rent  was  payable  was  various  and 
contradictory. 


NOTE — Landlord  and  tenant— Distress. 

Where  the  rent,  or  set-vices  for  rent,  in  certain,  the 
landlord  may  dixtrain.  Valentine  v  Jackson,  9 
Wend  ,  302;  Smith  v.  Tyler,  2  Hill,  648;  Farrington 
v.  Baley,  21  Wend.,  65 ;  Wells  v.  Hornish,  3  Pa.,  SO ; 
Reeves  v.  McKenzie,  I  Bailey,  500;  Jacks  v.  Smith, 
1  Bay.  315;  Co.  Litt.,  96  a. 

The  amount  may  be  determined  by  a  void  leaxe. 
\  Edwards  v.  Clemens,  24  Wend.,  480. 

JOHNS.  REP.,  10. 
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The  plaintiff  attempted  to  prove  that  the 
rent  was  payable  in  repairs  and  improvements 
to  be  made  on  the  premises.  It  was  proved 
by  the  defendants  that  the  rent  was  payable 
quarterly,  and  they  contested  the  fact  that  it 
was  payable  in  repairs,  &c. 

The  judge  charged  the  jury,  that  if  they 
were  satisfied  from  the  evidence  that  the  rent 
was  payable  in  repairs  of  the  premises,  the 
landlord  had  shown  no  right  to  distrain  ;  and 
if  they  were  satisfied  from  the  evidence  that 
by  the  terms  of  the  letting,  no  rent  was  due 
until  the  expiration  of  the  year,  then  the 
plaintiff  had  no  right  to  distrain,  as  the  year 
had  not  elapsed.  The  jury  found  a  verdict 
for  the  plaintiff  for  forty-four  dollars  and  fifty 
cents. 

A  motion  was  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge.  The  cause 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  Admitting  that  the  rent  was 
payable  in  repairs,  yet  the  amount  of  the  rent, 
and,  consequently,  the  extent  of  the  repairs, 
was  certain,  being  fixed  at  seventy  dollars. 
The  remedy  by  distress  then  applied  to  this 
case.  A  landlord  may  distrain  for  services, 
as  well  as  for  money  due  by  way  of  rent ;  and 
the  books  specify  a  variety  of  services  and 
duties  for  which  the  party  had  this  remedy  at 
the  common  law.  The  great  principle  was, 
that  the  service  be  certain,  or  capable  of  being 
reduced  to  certainty,  so  that,  upon  the  avowry, 
the  landlord  might  be  able  to  ascertain  and  re- 
cover the  damages  for  non-performance.  If  a 
tenant  held  of  his  lord  by  the  service  of  shear- 
ing the  sheep  of  the  manor,  the  lord  might  dis- 
train for  this  service.  (Co.  Litt.,  96  a.)  There 
must  be  a  new  trial,  for  misdirection,  with  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 2  Cow.,  656 ;  9  Wend..  304 ;  2  Hill,  649  ;  2 
N.  Y.,  152 ;  2  Barb.,  669 ;  43  N.  J.  L.,  428. 


9.'5»]     *  WRAGG  v.  SWART  ET  AL. 

Justices  of  the  Peace —  When  Acting  as  Ministe- 
rial Officers  are  Responsible  for  Issuing  War- 
rant without  Authority. 

Where  a  sheriff  arrested  a  person  on  a  en.  sa.  while 
he  was  attending  court,  and  he  was  discharged  from 
the  arrest,  it  was  held  that  the  service  of  theca.  sa., 
being  irregular  and  void,  the  sheriff  was  not  en- 
titled to  any  fees,  on  such  service. 

nnilE  defendants,  while  attending  the  sittings 
L  in  the  City  of  New  York,  the  one  as  a 
suitor,  in  a  cause  to  be  tried,  and  the  other  as 
a  witness,  who  had  been  duly  subpoenaed, 
were  arrested  on  a  ea.  sa.  issued  on  a  judg- 
ment recovered  against  them,  at  the  suit  of  the 
plaintiff  ;  and  upon  application  to  the  Chief 
Justice,  they  were  discharged  from  the  ar- 
rest. Neither  the  sheriff,  nor  the  plaintiff,  at 
the  time  of  the  arrest,  knew  that  the  defend- 
ants were  thus  attending  the  sittings  ;  and 
after  the  defendants  were  discharged,  the 
sheriff  insisted  on  the  plaintiff's  paying  his 
caption  fees  and  poundage  on  the  execution  ; 
and  the  question  as  to  the  plaintiff's  liability 
to  pay  those  fees  was  submitted  to  the  court. 
JOHNS.  REP.,  10. 


Per  Curiam.  The  ca.  sa.  having  been  served 
on  the  defendants  while  they  were  privileged 
from  arrest,  such  service  was  irregular,  void, 
and  of  no  effect ;  and,  consequently,  the  sher- 
iff is  not  entitled  to  any  fees. 

Judgment  of  nonsuit. 


WALLSWORTH  v.  M'CULLOUGH. 

Sheriff— Not  Entitled  to  Fee*  for  Irregular  and 
Void  Services. 

A  justice  issued  a  warrant  against  the  putative 
father  of  a  bastard  child,  under  the  Act  (sess.  24,  ch. 
18),  on  the  application  of  an  attorney,  who  said  he 
was  authorized  to  make  the  complaint  in  behalf  of 
the  overseers  of  the  poor  of  the  town,  and  demand- 
ed the  warrant  in  their  behalf :  but  it  did  not  appear 
that  the  attorney  had  such  authority  from  the  over- 
seers, or  either  of  them.  It  was  held  that  the  war- 
rant was  issued  without  authority,  and  the  justice, 
acting1  ministerially,  was  liable  to  an  action  for 
false  imprisonment,  at  the  suit  of  the  person  ar- 
rested on  the  warrant,  though  one  of  the  overseers 
after  the  arrest,  had  gone  before  the  justice,  and 
consented  to  the  proceedings. 

THIS  was  an  action  of  false  imprisonment. 
The  cause  was  tried  at  the  Chenango  Cir- 
cuit, before  Mr.  Justice  Van  Ness,  in  Septem- 
ber, 1812,  and  a  verdict  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case 
containing  the  following  facts  : 

The  plaintiff  was  arrested,  by  virtue  of  a 
warrant,  issued  by  the  defendant,  a  justice  of 
the  County  of  Chenango,  on  the  complaint  of 
one  of  the  overseers  of  the  poor  of  the  town  of 
Norwich,  under  the  second  section  of  the  Act 
for  the  Relief  of  Cities  and  Towns  from  the 
Maintenance  of  Bastard  Children,  &c.,  setting 
forth  the  examination  of  the  mother  of  the 
bastard  child,  in  the  usual  form.  Tbe  over- 
seers were  called,  as  witnesses,  and  *tes-  [*i)4 
tified  that  they  never  had  made  any  complaint 
against  the  defendant  to  the  justice  ;  nor  did 
they  request  him  to  issue  the  warrant,  nor 
authorize  any  person  to  make  the  coir,  plaint 
for  them,  and  apply  to  the  justice  for  the  war- 
rant. They  stated,  however,  that  they  occa- 
sionally retained  J.  W.  Garley,  an  attorney,  to 
assist  them  about  the  business  of  the  town, 
but  had  not  retained  him  in  that  case. 

It  was  proved,  by  Garley,  that  the  father  of 
the  mother  of  the  child  applied  to  him  to  know 
how  to  proceed,  and  went  with  him  to  the  jus- 
tice. Garley  informed  the  justice  that  he  wax 
fully  authorized  by  the  overseers,  or  one  of 
them,  to  attend  to  the  business,  and  made  the 
complaint  to  the  justice,  in  their  behalf;  and, 


NOTE— Judicial  officers—  When  personally  JioWe- 
Juxticc  nf  the  }teace. 

A  Judicial  officer  acting  ministerially  is  Untile  for 
wrongful  acts'.  Tompkins  v.  Sands,  8  Wend.,  4<>2 ; 
Hougbton  v.  Bwartnout,  1  Denio.  589:  MacDonell 
v.  Huffimi,  31  How.  Pr.,  154:  Kidzie  v.  8ack rider,  14 
Johns.,  195:  Henderson  v.  Brown,  1  Cai.,  92,  note  ; 
Seaman  v.  Fatten,  2  Cai.,  312,  note  ;  Yates  v.  Lan- 
sing. 9  Johns.,  395,  nntc. 

Justices  of  the  jxare  are  liable  for  trim  judicial 
act*,  or  ai-t*  /irj/'""'  their  JurfMffmnn.  Perelval  v. 
Jones,  2  Johns,  ("us.,  49;  Case  v.  Shepherd.  2  John*, 
("as.,  27  :  Adkins  v.  Brewer,  3  Cow.,  2(Xi;  Bigelow  v. 
Stearns,  19  Johns.,  39;  Schroepel  v.  Taylor.  10 
Wend..  1!«:  Kvertson  v.  Sutton,  5  Wend.,  281  ; 
I-ewis  v.  Palmer,  6  Wend.,  :t»>7  ;  Merritt  v.  Head.  5 
Denio.  352;  Piper  v.  Pearson.  2  Gray,  120:  Neigh- 
bour v.  Trimmer.  16  N.  J..  L.,  68. 
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as  their  attorney,  requested  the  justice  to  issue 
the  warrant,  and  told  him  it  was  regular  to  is- 
sue the  warrant,  on  such  complaint,  after  ex- 
amining the  mother  of  the  child. 

After  the  arrest  of  the  plaintiff,  one  of  the 
overseer  attended  before  the  justice,  and  agreed  | 
that  the  proceedings  should  go  on  against  the  i 
plaintiff. 

The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover,  but  That  they  ought  to 
give  damages  only  for  the  mere  loss  of  time. 
The  jury  found  a  verdict  for  one  dollar  dam- 
ages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge. 

Per  Curiam.  The  warrant  issued  without 
authority,  because.it  was  not  issued  upon  the 
complaint  of  the  overseers  of  the  poor,  or  either 
of  them.  The  justice,  acting  ministerially 
in  this  case,  was  responsible  for  issuing  the 
warrant,  without  the  application  required  by 
the  statute.  The  subsequent  consent  of  one  of 
the  overseers,  that  the  proceedings  might  go 
on,  would  not  deprive  the  plaintiff  of  his  action 
for  the  previous  arrest  upon  a  warrant  irregu- 
larly issued. 

Judgment  for  the  plaintiff. 

Cited  in-7  Wend.,  91 ;  16  Wend.,  42 ;  23  Wend., 
Ml ;  1  Lans..  78 ;  4  Lans.,  209. 
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*THE  PEOPLE  v.  BILL. 


Witnesses — Two  Persons  Indicted  Jointly — Com- 
petency as  Witnesses. 

Where  two  persons  are  jointly  indicted  for  an 
assault  and  battery,  pleaded  separately,  and  one 
of  them  being  tried  first,  it  was  held  that  the  other 
defendant  was  not  a  competent  witness  for  him. 

A  party  in  the  same  suit,  or  indictment,  cannot 
be  a  witness  for  his  co-defendant,  until  he  has 
been  first  acquitted,  or  convicted ;  and  whether  the 
defendants  plead  jointly  or  separately,  makes  no 
difference. 

Citations— 1  Male's  P.  C.,  306 :  Peake's  Ev.,  100, 
n.;  6  T.  R.,  623;  Str.,  633;  5  Esp.,  N.  P.,  155. 

THIS  was  an  indictment  for  an  assault  and 
battery,  tried  at  the  Delaware  Sessions,  in 
January,  1812,  on  which  the  defendant  was 
found  guilty. 

By  consent,  the  judgment  of  the  Court  of 
Sessions  was  suspended,  in  order  to  take  the 
opinion  of  this  court,  on  a  question  of  law, 
arising  upon  the  trial  ;  and  the  following  case 
was  submitted  to  the  court : 

The  defendant  was  indicted  jointly  with 
another  person,  for  an  assault  and  battery  upon 
.1.  P.  The  defendants  each  pleaded  not  guilty. 
This  defendant  elected  to  be  tried  separately, 
and  his  trial  came  on  first.  The  prosecutor, 
and  the  two  defendants,  were  the  only  persons 
present  at  the  time  of  the  affray.  After  the 
testimony  for  the  people  had  been  produced, 
the  defendant  offered  to  prove  his  defense  by 
the  other  person  named  in  the  indictment. 
The  district  attorney  objected  to  the  witness, 
on  the  ground  that  he  was  named  jointly  in  the 
indictment,  and  for  the  same  cause  ;  and  the 
witness  was  excluded. 

Per  Curiam.  It  appears  to  be  a  technical 
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rule  of  evidence,  and  one  well  settled,  that  a 
party  in  the  same  suit  or  indictment,  cannot  be 
a  witness  for  his  co-defendant, until  he  has  been 
first  acquitted,  or,  at  least,  convicted.  Whether 
the  defendants  be  tried  jointly,  or  separately, 
does  not  vary  the  rule.  It  is  his  being  a  party 
to  the  record  that  renders  him  incompetent, 
and  the  practice  is,  when  nothing  appears 
against  one  of  the  defendants,  for  the  court  to 
direct'his  immediate  acquittal,  so  that  the  other 
defendant  may  use  him  as  a  witness.  (1  Bale's 
P.  C.,  306;  Peake's  Ev.,  100,  note ;  6  Term 
Rep.,  623.)  In  the  case  of  Rex.  v.  Fletcher, 
Str.,  633.  where  two  were  indicted  for  an  as- 
sault, and  one  submitted,  and  was  fined,  and 
paid  it,  the  Chief  Justice  allowed  him  to  be  a 
witness,  "  the  matter  then  being  at  an  end,  as 
to  him."  But  in  the  late  case  of  Rex  v.  Lafone 
etal.,  5  Esp.  N.  P.,  155,  Lord  Elleuborough 
would  not  allow  a  co-defendant,  on  a  joint  in- 
dictment for  a  misdemeanor,  to  be  a  witness 
for  the  other,  though  he  had  let  judgment  go 
by  default,  for  he  said  that  one  defendant,  in 
that  case,  might  always  protect  the  other,  and 
he  had  never  known  that  evidence  offered. 

The  witness  in  the  f/resent  case  was,  therefore, 
legally  excluded. 

Cited  in— 6  Cow.,  314;  19  Wend.,  378;  9  N.  Y.,  38; 
12  Hun,  214;  1  Park,  373:  1  Wheel.,  481;  37  Mo.. 
349. 


*THE  MAYOR,  ALDERMEN  AND  [*9O 
COMMONALTY  OF  THE  CITY  OF 

NEW  YORK. 

v. 

CASHMAN. 

Covenant  by  Tenant  to  Pay  all  Taxes — Assess- 
ment for  Improvement  of  Street — Statute  in 
esse  at  Time  of  Covenant  is  Within  the  Cove- 
nant. 

Where  a  lessee,  in  1806,  covenanted  to  pay  "all 
duties,  taxes,  assessments,  impositions  and  pay- 
ments, as  should,  during-  the  term,  be  issued,  or 
grow  due  and  payable  out  of  and  for  the  demised 
premises,"  &c.,  and  the  premises  were  assessed  a 
certain  sum,  to  defray  the  expenses  of  opening 
and  improving  a  certain  street,  in  the  City  of  New 
York,  pursuant  to  an  ordinance  of  the  corporation 
and  by  virtue  of  the  general  authority  vested  in 
the  corporation,  by  an  Act  of  the  Legislature, 
passed  the  2d  April,  1803  (sess.  26.  ch.  70,  sec.  15), 
Relative  to  the  Police  and  Health  of  the  City :  it 
was  held  that  the  lessee  was  bound,  by  his  cove- 
nant, to  pay  such  assessment. 

Citations— Doug.,  624;  Carth.,  ia5;  2  Lev.,  68;  1 
Vent.,  223;  1  Ld.  Raym..  317;  1  Salk,,  198;  Carth., 
438. 

T'HIS  was  an  action  of  debt,  brought  to  re- 
1  one  hundred  and  twenty-five  dollars,  being 
the  amount  of  an  assessment  imposed  on  the 
defendant,  as  lessee  of  a  lot  of  land  in  the 
fourth  ward  of  the  City  of  New  York,  under 
the  eleventh  section  of  the  Act  for  Regulating 
the  Buildings,  Streets,  &c.,  in  the  City  of  New 
York  (sess.  24,  ch.  129),  passed  third  April, 
1801. 

The  defendant  gave  a  c-ognont  actionem  for 
the  sum  demanded,  subject  to  the  opinion  of 
the  court  on  the  following  case  :  The  plaint- 
iffs being  seised  of  the  lot  of  ground,  at  the 
corner  of  Chatham  and*Duane  Streets,  demised 
the  same  to  the  defendant,  for  the  term  of 
twenty-one  years,  from  the  1st  May,  1806,  at 
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the  yearly  rent  of  two  hundred  and  fifty  dollars. 
The  lease  contained  the  following  covenant : 
"  And  the  said  Michael  Cashman  doth  for  him- 
self, &c.,  covenant,  &c.,  that  he,  the  said 
Michael  Cashman,  his  executors,  &c.,  shall  and 
will,  at  their  proper  costs  and  charges,  bear, 
pay,  and  discharge  all  such  duties,  taxes, 
assessments,  impositions  and  payments,  as 
shall,  during  the  term  hereby  demised,  be 
issued  or  grow  due  and  payable  out  of,  and 
for  the  said  demised  premises,  and  shall  level, 
dig  out  and  pave  such  parts  of  the  street  to  the 
middle  thereof , on  which  the  said  lot  is  bounded, 
in  such  sufficient  manner  as  the  mayor,  alder- 
men and  commonalty  of  the  City  of  New  York 
shall,  from  time  to  time,  order  and  direct." 

The  defendant  has  held  the  possession  of  the 
premises  under  the  lease  since  the  1st  May, 
1806. 

Subsequently  to  this  demise,  the  buildings 
between  Chatham  Street  and  Augustus  Street 
was  destroyed  by  tire  ;  and  on  the  2?th  No- 
vember, 1811,  the  Corporation  of  the  City  of 
New  York  passed  an  ordinance,  to  open  and 
continue  Chamber  Street,  from  Augustus 
Street  to  Chatham  Street,  and  caused  the 
damages  and  recompense  to  the  owners  of  the 
property  taken,  to  be  valued  by  virtue  of  the 
authority  vested  in  the  mayor,  aldermen  and 
commonaltv  of  the  City,  by  an  Act  of  the  Leg- 
islature, passed  2d  April,  1803  (sess.  26,  ch.  70, 
sec.  15,  16),  and  assessors  having  been  appoint- 
ed in  the  usual  manner,  to  estimate  and  assess 
the  expenses  occasioned  by  the  improvements 
upon  the  property  benefited  thereby,  they  as- 
sessed the  sum  of  one  hundred  and  twenty-five 
1)7*]  dollars,  for  which  the  present  *suit  was 
brought,  upon  the  lot  of  ground  so  demised  to 
the  defendant,  and  in  his  possession,  which 
assessment  was  regularly  confirmed  by  the 
Common  Council,  on  the  3d  February,  1812. 

The  only  question  submitted  to  the  consid- 
eration of  the  court  was,  whether  the  sum  so 
assessed  was  to  be  paid  by  the  plaintiffs,  the 
owners  of  the  premises,  or  by  the  defendant, 
the  tenant.  And  it  was  agreed  that  if  the 
court  should  be  of  opinion  that  the  assessment 
ought  to  be  paid  by  the  tenant,  a  judgment 
should  be  entered  for  the  plaintiffs;  otherwise, 
a  judgment  of  nonsuit  should  be  entered. 

Per  Curiam.  The  demand  falls  within  the 
plain  sense  and  language  of  the  covenant. 
Tlie  covenant  extended  to  "all  taxes,  assess- 
ments, impositions  and  payments,  payable  out 
of,  and  for  the  demised  premises,"  and  the 
charge  in  question  was  such  an  assessment. 
The  court  cannot  enter  into  any  equitable 
considerations,  when  the  instrument  speaks 
for  itself.  The  assessment  imposed  in  this 
case,  was  made  in  pursuance  of  a  statute  in 
force  when  the  lease  was  made,  and  which,  we 
are  to  presume,  was  in  the  contemplation  of 
the  parties.  In  Ilnulknry  v.  Wrir/ht,  Doug.. 
624,  land  was  charged  with  a  yearly  rent 
"  without  any  deduction,  defalcation  of  abate- 
ment for  or  in  any  respect  whatsoever."  and  it 
was  held  ihat  the  rent  was  to  be  paid  without 
deducting  the  land  tax.  The  case  of  (file*  v. 
Hooper,  Carth.,  135,  is  still  nearer  to  the  present. 
That  was  on  a  lease  for  years,  rendering  rent 
"free  and  clear  from  all  manner  of  taxes, 
charges  mid  impositions  whatsoever;  and  it 
..JOHNS.  KKP.,  10. 


was  ruled  that  there  was  to  be  no  deduction 
for  a  land  tax  imposed  by  statute,  subsequent 
to  the  lease  ;  for  the  covenant  extended  to 
every  old  and  new  charge  whatsoever.  In 
Datenant  v.  Bishop  of  Sarumf  2  Lev.,  68;  1 
Vent.,  223,  it  was  held  that  the  covenant  in  a 
lease  to  pay  all  taxes  did  not  extend  to  a  new 
parliamentary  tax,  but  only  to  taxes  then  in 
use  ;  but  the  covenant  in  that  case  was  as  early 
as  1635,  before  laud  taxes  by  Parliament,  by 
periodical  assessments,  were  in  use,  and,  there- 
fore, in  Breicxter  v.  Kitctiin,  1  Ld.  Raym.,  317  ; 
1  Salk.,  198;  S.  C.,  Carth.,  438,  a  covenant, 
in  1649,  to  pay,  free  of  any  taxes,  was  held  to 
extend  to  taxes  thereafter  to  be  imposed  bv 
statute,  for  parliamentary  taxes  were  then 
known,  and  had  been  adopted  in  the  civil  war. 
In  this  case,  the  assessment  in  question  was 
under  a  statute  in  esse  at  the  time  of  the  cove- 
nant, and  providing  for  the  very  case  of  such 
assessments. 

Judgment  for  the  plaintiff*. 

Cited  in— 11  Johns.,  443;  17  Johns.,  471;  3  Wend., 
266;  6  Ducr,  369;  1  Saund.,  109;  115  Mass.,  190. 


*TOWNSEND  c.  PHILLIPS.       [*98 

Countable — Action  by  Owner  of  Goods  Wrong 
fully  taken  on  Execution — Inquisition  by  Con- 
stable no  Justification — Damages. 

Where  goods  taken  on  an  execution,  against  B  by 
a  constable,  were  claimed  by  A  as  his  property,  and 
the  constable  summoned  a  jury  of  inquiry  as  to  the 
claim ;  it  was  held  that  the  inquisition  was  no  justi- 
fication, in  an  action  of  trespass  brought  by  A 
against  the  constable,  but  went  only  in  mitigation 
of  damages :  though  such  inquisition  may,  in  many 
cases,  justify  the  officer  for  making  a  return  of 
nitlla  hotta. 

Whether  a  constable  has  power  to  summon  a 
jury  of  inquiry  to  try  a  claim  of  property  taken  by 
him  on  execution.  Qiuere. 

Citation— 8  Johns.,  185. 

IN  ERROR,  on  ctrtiorari  from  a  justice's 
court.  Phillips  brought  an  action  of  tres- 
pass against  Townsend,  for  taking  and  carry- 
ing away  a  quantity  of  oars,  the  property  of 
the  plaintiff  below.  Townsend,  the  defendant, 
who  was  a  constable,  pleaded  that  lie  took  the 
oars  in  question  near  the  store  of  AVilliam 
Shaw,  bv  virtue  of  an  execution  against  John 
Inman,  and  as  his  property  ;  that  the  plaintiff 
claimed  them  as  his  property,  and  the  defend- 
ant thereupon  called  a  jury  of  inquiry  to  try 
the  claim,  imd  the  jurv  found  the  oars  to  be 
the  property  of  Inman.  The  facts  stated  in 
the  defendant's  plea  were  proved  :  but  the  jus- 
lice,  notwithstanding,  directed  the  cause  to 
proceed  ;  and  the  defendant  then  waived  all 
the  former  proceedings,  and  the  cause  was  in- 
vestigated on  its  merits.  The  plaintiff  proved 
a  bonafde  sale  of  the  oars  to  him,  foi  a  valua- 
ble consideration,  by  Inman,  four  or  five  days 
before  the  execution  issued,  and"  the  justice 
gave  judgment  for  the  plaintiff  for  seventeen 
dollars  damages. 

Mr.  Potrrrx  for  the  plaintiff  in  error. 

Mr.  Cnntiiif,  contra. 

Per  Ctirifim.  The  inquisition  taken  by  thecon- 
Mablc  was  not  trustification  to  him,  in  an  action 
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of  trespass,  for  taking  the  goods  of  the  plaint- 
iff below.  It  could  only  go  in  mitigation  of 
damages.  The  authorities  referred  to  in  the 
case  of  Jiayley  v.  Bates,  8  Johns.  Rep.,  185, 
generally  support  this  point,  and  make  a  dis- 
tinction between  an  action  against  the  sheriff 
for  taking  goods  not  belonging  to  the  defend- 
ant in  execution,  and  an  action  against  him, 
by  the  party  in  the  execution,  for  returning 
nitttfi  Ixtna,  upon  the  strength  of  such  an  in- 
quisition. It  may,  in  many  cases,  justify  him 
upon  a  charge  for  a  false  return,  for  omitting 
to  act ;  but  not  in  the  other  case,  for  actually 
seizing  goods  not  belonging  to  the  party  against 
whom  he  was  to  proceed. 

Assuming,  therefore,  that  a  constable  may, 
upon  an  execution,  summon  a  jury,  and  take 
an  inquisition  (on  which  point  the  court  give 
no  opinion),  yet,  in  this  case,  and  in  this  suit, 
it  did  not  amount  to  a  justification. 

Judgment  affirmed. 

Cited  in-6  Wend.,  499 ;  7  Wend.,  239 :  73  N.  Y.,  60 
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*MEAD  v.  BILLINGS. 


Indent ure  of  Apprenticeship — Parties  not  Named 
— Father  Bound  by  Signature. 

Where,  in  an  indenture  of  apprenticeship,  it  was 
.stated  that  the  apprentice  bound  himself,  with  the 
consent  of  his  father,  and  the  father  actually  signed 
and  sealed  the  indenture,  with  the  son,  though  the 
father  was  not  named  in  the  indenture  as  a  party, 
it  was  held  that  the  father  was  bound  for  the  son, 
and  responsible  to  the  master,  in  case  the  appren- 
tice left  his  service  before  the  expiration  of  the 
term  fixed  by  the  indenture. 

Citations— 8  Mod.,  190;  Doug.,  518. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Billings  brought  an  action  of  cove- 
nant against  Mead,  before  the  justice  ;  and 
stated  that  on  the  21st  January,  1805,  the  de- 
fendant bound  his  son  to  the  plaintiff,  as  an 
apprentice,  for  seven  years,  nine  months  and 
twenty  nine  days,  to  learn  the  trade  of  a  shoe- 
maker, when  the  defendant  knew,  at  the  time, 
that  his  son  would  be  of  age  one  year  before 
the  expiration  of  that  term,  and  the  son,  in 
fact,  left  the  plaintiff  one  }*ear  before  the  term 
expired. 

The  defendant  pleaded  that  he  was  not 
bound  by  the  covenant. 

The  indenture  of  apprenticeship  was  dated 
the  21st  January,  1805.  It  did  not  commence  by 
stating  the  parties ;  but  that  the  boy,  by  con- 
sent of  his  father,  put  himself  as  an  apprentice, 
Ac.,  to  the  plaintiff,  for  the  term  of  seven  years 
and  ten  months,  lacking  one  day,  &c. ;  and 
after  stipulating  what  the  boy  and  the  plaintiff 
were  to  do  respectively,  it  concluded  by  stat- 
ing that  for  the  true  performance  of  the  cove- 
nants and  agreements,  &c..  the  parties  bind 
themselves  to  each  other,  and  in  witness,  &c., 
interchangeably  set  their  hands  and  seals.  It 
was  executed  by  the  plaintiff  and  by  the  de- 
fendant and  his  son. 

It  was  proved  that  the  plaintiff  and  defend- 
ant agreed  to  fix  a  day  certain  when  the  boy 
would  be  of  asre,  and  it  was  indorsed  on  the 
indenture  as  the  20th  March,  1812  ;  but  the 
apprentice  left  his  master  the  20th  November, 
1811. 
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There  was  a  trial  by  jury  and  a  verdict  for 
the  plaintiff  for  twenty-five  dollars,  on  which 
the  justice  gave  judgment. 

Mr.  P.  A.  Jay  for  the  plaintiff  in  error. 

Mr.  Brackelt.  contra. 

Per  Curium.  The  father  in  this  case  wan 
bound  for  the  son.  It  is  not  stated  in  the  be- 
ginning, or  introductory  part  of  the  indenture, 
who  were  the  parties ;  but  the  indenture  be- 
gins by  stating  that  the  son  (naming  him), 
puts  himself,  with  the  consent  of  his  father 
(naming  him),  an  apprentice  to  the  plaint- 
iff below  (naming  him),  and  after  stating 
the  duties  and  obligations  of  the  appren- 
tice, and  the  corresponding  duties  and  obli- 
gations of  the  master,  the  indenture  con- 
cludes, *t hat  "for  the  true  perform-  [*1OO- 
anceof  all  and  singular  the  covenants  and  agree- 
ments aforesaid,  the  said  parties  bind  them- 
selves each  unto  the  other  ;"  and  then  the  in- 
denture is  executed  by  all  the  three  parties, 
viz.:  the  father,  the  son  and  the  master.  There 
can  be  no  doubt  but  that  the  father  is  bound 
for  the  son,  and  that  he  was  responsible  for  the 
son's  act  in  leaving  his  master  before  the  ex- 
piration of  the  term.  It  is  usual  for  the  father 
to  be  bound  for  the  son  in  an  indenture  of  ap- 
prenticeship, and  so  it  appeared  in  WMtley  v. 
Loftus,  8  Mod.,  190,  and  Brench  v.  Emngnton,. 
Doug.,  518. 

Judgment  affirmed. 

Cited  in— 14  Johns.,  376 ;  5  Cow.,  171 ;  7  Wend.,  4. 


FERRIS  v.  ARMSTRONG. 

Courts-Martial — Dccmonn  of,  Conclusive. 

A,  being  a  private  in  an  artillery  company,  in  the- 
City  of  New  York,  received  from  B,  the  captain,  a 
certificate  of  discharge,  in  the  usual  form,  signed  by 
the  captain,  but  not  countersigned  by  the  com- 
mandant of  the  regiment,  and  C,  who  was  then  lieu- 
tenant of  the  same  company,  knew  that  A  had  this 
certificate ;  B  having  resigned,  C  succeeded  him  in 
the  command  of  the  company  and  A's  name  not  hav- 
ing been  struck  off  of  the  company  roll, C  returned 
him  to  the  regimental  court-martial  as  a  delinquent, 
at  several  parades  ;  A  did  not  attend  the  court-mar- 
tial, relying  on  his  certificate,  for  an  exemption, 
and  was  fined  by  the  court  for  his  delinquency. 

A  brought  an  action  on  the  case  against  C,  for- 
falsely  and  maliciously  returning  him,  as  a  delin- 
quent, by  reason  whereof  he  was  compelled  to  pay 
a  fine,  &c.  It  was  held  that  the  action  was  not 
maintainable,  it  being  the  duty  of  C  to  return  A  us- 
a  delinquent,  and  leave  it  to  the  court  to  decide  on 
the  validity  of  his  discharge ;  and  A,  having  had 
an  opportunity  to  make  his  defense  before  the 
court-murtial,  the  decision  of  that  court  was  con- 
clusive that  C  had  not  made  a  false  and  malicious 
return  of  the  delinquency  of  A. 

Citations— Act,  sess.  32,  ch.  165,  sec.  65:  Act,  March 
27, 1807,  ch.  71. 

IN  ERROR,  on  certioratl  from  a  justice's 
court.  Armstrong  brought  an  action 
against  Ferris  before  the  justice.  Ferris  was 
captain  of  a  company  of  artillery,  in  the  Third 
Regiment  of  Artillery  in  the  City  of  New  York, 
and  the  plaintiff  below,  Armstrong,  was  a 
private  in  that  company.  The  plaintiff  de- 
clared in  a  special  action  upon  the  case, 
against  Ferris,  for  falsly  and  maliciously  re- 
turning him  to  the  regimental  court-martial  as- 
a  delinquent  member  of  the  company,  at  sev- 
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eral  parades,  by  reason  whereof  he  was  fined 
by  the  court-martial. 

Upon  the  trial,  Armstrong  relied  upon  a  cer- 
tificate of  discharge,  signed  by  Stephen  Scud- 
der,  as  captain,  on  the  17th  October,  1809,  and 
while  Ferris  was  a  lieutenant  of  the  company, 
then  under  Scudder's  command,  and  the  exist- 
ence of  which  certificate  was  known  to  Ferris 
when  he  made  the  return.  The  name  of  Arm- 
strong stood  upon  the  company  roll  under 
Scudder,  as  a  member,  and  had  not  been  erased, 
or  marked  as  discharged.  The  certificate  had 
never  been  countersigned  by  the  commandant 
of  the  regiment,  nor  had  any  new  company  roll 
been  subscribed  under  Ferris. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

1O1*]  *Per  Curium.  The  facts  in  this  case 
furnish  no  color  for  the  action.  If  Armstrong 
was  a  delinquent  member,  it  was  the  duty  of 
the  captain  to  return  him  as  such,  and  he 
would  have  subjected  himself  to  grievous  pen- 
alties if  he  had  omitted  this  duty.  (Sess.  32, 
ch.  165,  sec.  65.)  Armstrong  remained  as  a 
member  on  the  company  roll  which  the  cap- 
tain had  received  from  his  predecessor,  and  it 
was  not  for  him,  but  for  the  court-martial,  to 
judge  of  the  validity  of  the  assumed  discharge. 
Armstrong  was  entitled  to  have  made  his  de- 
fense, and  it  is  to  be  presumed  he  had  due  op- 
portunity to  make  it,  before  the  court-martial, 
and  if  he  could  have  shown  that  he  was  no 
longer  a  member  of  the  company,  he  would 
have  been  acquitted  and  not  fined."  The  decis- 
ion of  the  court-martial  is  conclusive  that 
Ferris  had  not  made  a  false  and  malicious  re- 
turn of  him,  as  a  delinquent.  But  it  was  ad 
mitted  that  the  certificate  of  Scudder  was  of 
no  effect  or  validity,  for  want  of  the  signature 
of  the  colonel ;  and  upon  inspecting  the  acts 
relative  to  the  regiments  of  artillery  in  the 
City  of  New  York7  and  particularly  the  Act  of 
27th  March,  1807,  ch.  71,  organizing  the  regi- 
ment of  artillery  to  which  Armstrong  belonged, 
it  would  seem  to  be  the  better  opinion  that  he 
was  not  entitled  to  his  discharge.  However, 
it  is  not  necessary,  in  this  case,  to  decide  that 
point.  It  is  sufficient  that  Armstrong  had  not 
obtained  the  requisite  signatures  to  render  his 
certificate  valid;  and  that  the  competent  tribu- 
nal adjudged  him  a  delinquent. 

Judgment  reverted. 


COMFORT  ».  THOMPSON. 

VerdM  for  Defendant  will  not  be  Rererxed,  be- 
caiute  Contrary  to  t/ie  Evidence,  in  Action  for 
Penalty. 

In  an  action  for  a  penalty,  tx:fort>  a  Justice,  whore 
a  verdict  is  found  and  judgment  given  for  the  de- 
fendant, the  court  will  not  reverse  the  judgment, 
becaunethe  verdict  was  clearly  against  evidence, 
then;  being  no  irregularity  tillered. 

Citation  -2  Str.,  899,  1238. 

IN  ERROR,  on  ccrtiwari  from  a  justice's 
court.  Comfort  brought  an  action  of  debt 
against  Thompson,  before  the  justice,  to  re- 
cover the  penalty  under  the  Act  to  Prevent 
Injury  by  Dogs,  passed  the  24th  of  March, 
1801.  (Sess.  24.  ch.  62.) 
JOHNS.  HEP.,  10. 


The  plaintiff,  in  his  declaration,  stated  that 
the  defendant,  after  being  notified  that  his 
dog  had  chased  and  killed  sheep,  had  kept 
him,  and  not  killed  him,  &c.  The  cause  was 
tried  by  a  jury.  The  plaintiff  proved  that  the 
defendant's  dog  had  killed  one  of  his  sheep, 
and  two  sheep  belonging  to  another  person,  on 
the  10th  of  September  last.  That  verbal 
notice  of  the  fact  was  given  to  the  family  of 
the  defendant  immediately  after  ;  and  after- 
wards to*the  defendant  himself.  The  [*1O2 
suit  was  commenced  on  the  llth  of  November, 
and  a  penalty  of  above  thirty  dollars  had  ac- 
crued. The  justice  charged  the  jury,  that  the 
plaintiff  might  waive  the  whole  penalty,  and 
recover  only  what  he  demanded  which  was 
twenty-five  dollars.  The  jury  found  a  verdict 
for  the  defendant. 

Per  Curiam.  The  verdict  is,  no  doubt,  clear- 
ly against  evidence;  but  this  being  an  action 
for  a  penalty,  there  is  no  new  trial  granted, 
in  such  cases,  on  the  ground  of  the  verdict  be- 
ing contrary  to  evidence,  provided  the  verdict 
be  for  the  defendant,  and  there  be  no  irregu- 
larity in  the  case.  (2  Str.,  899.  1238.)  There 
is,  at  least,  as  strong  reason  for  applying  this 
rule  to  such  trials  in  justice's  courts  as  in  any 
other. 

Judgment  affirmed. 

Cited  in— 15  Wend.,  567;  1  Denio,  207;  37  Barb.,  52i> 
17  How.  Pr.,  453:  57  How.  Pr.,  497. 


AMORY  v.  FLYN. 

Troter — Wild  Geexe  which  have  been  Tamed — 
Persons  taking  up  Estrays  can  only  claim  In- 
demnity. 

Trover  lies  for  wild  geese,  which  have  been  tamed, 
and  have  strayed  away,  but  without  regaining 
their  natural  liberty:  and  the  person  finding  the 
geese,  has  no  right  to  pawn  them,  or  to  insist  upon 
a  reward  from  the  owner.  The  tinder  is  entitled 
only  to  be  re-iinbursed  the  necessary  expense  he 
has  actually  been  put  to  in  keeping  the  property. 

Citations— 1  Roll.  Abr.,  879,  ch.5;  Noy's  Rep.,  144; 
Salk..  080;  Dig.  47,  2,  43,  9;  Id.,  sec.  4;  Gellius  Noct. 
Alt.,  lib.  11.  ch.  18. 

IN  ERROR,  on  wliorari  from  a  justice's 
court.  Amory  brought  an  action  of  trover 
against  Flyn,  before  the  justice,  for  two  geese. 
There  was  a  trial  by  jury.  The  plaintiff  proved 
a  demand  of  the  geese,  and  a  refusal  by  the 
defendant,  unless  the  plaintiff  would  first  pay 
twenty-five  cents,  for  liquor  furnished  to  two 
men  who  had  caught  the  geese,  and  pledged 
them  to  the  defendant  for  it.  The  geese  were 
of  the  wild  kind,  but  were  so  tame  as  to  eat 
out  of  the  hand.  They  had  strayed  away 
twice  before,  and  did  not  return  until  brought 
back.  The  plaintiff  proved  property  in  them, 
and  that,  after  the  geese  had  left  his  premises, 
the  son  of  the  defendant  was  seen  pursuing 
them  with  dogs,  and  was  informed  th'it  they 
belonged  to  the  plaintiff  The  jury  found  a 
verdict  for  the  defendant,  on  which  the  justice 
gave  judgment. 

Per  (,'nrinm.  The  geese  ought  to  have  been 
considered  as  reclaimed,  so  as  to  be  the  sub 
ject  of  property.  Their  identity  was  ascer- 
tained; they  were  tame  and  gentle,  and  had 
lost  the  power,  or  disposition,  to  fly  away. 
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They  had  been  frightened  and  chased  by  the 
defendant's  son,  with  the  knowledge  that  they 
belonged  to  the  plaintiff,  and  the  case  affords 
no  color  for  the  inference  that  the  geese  had 
1O3*]  regained  their  natural  liberty  as  *wild 
fowl,  and  that  the  property  in  them  had  ceased. 
The  defendant  did  not  consider  them  in 
that  light,  for  lie  held  them  in  consequence  of 
the  lien,  which  he  supposed  he  had  acquired 
by  the  pledge.  This  claim  was  not  well  found- 
ed, for  lie  showed  no  right  in  the  persons  who 
pawned  them  for  the  liquor  so  to  pawn  them, 
and  he  took  them  at  his  peril.  Here  was  clear- 
ly an  invasion  of  private  right.  If  the  person 
who  took  the  seese,  or  who  had  kept  them, 
had  been  put  to  necessary  expense  in  secur- 
ing them,  such  expense  ought  to  have  been 
refunded;  but  no  such  expense  was  shown,  or 
pretended,  and  to  sanction  such  a  pawn  as 
this  would  lead  to  abuse  and  fraud..  A  person 
who  takes  up  an  estray,  cannot  levy  a  tax 
upon  it  but  by  way  of  amends  or  indemnity. 
This  is  the  doctrine  of  the  common  law  (1  Roil. 
Abr.,  879,  ch.  5;  Noy'sRep.,  144;  Salk.,  686); 
and  the  Roman  lawyers  equally  denied  to  the 
finder  of  any  lost  property  a  reward  for  find- 
ing it;  )iou  probe  petal  aliquid,  says  the  Digest. 
{Dig.,  47,  2,  43,  9.)  And,  indeed,  the  civil 
law  (Ibid.,  sec.  4)  considered  it  as  theft  to 
convert  to  one's  use,  animo  luerandi,  property 
found,  without  endeavors  to  find  the  owners, 
or  without  intention  to  restore  it.  But  theft 
was  not  always  considered,  in  that  law,  in  the 
very  odious  sense  of  our  common  law;  for  as 
to  the  class  of  thefts,  denominated  thefts  not 
manifest,  and  of  which  this  was  one,  that 
law  provided  only  a  civil  remedy  of  double 
damages.  A.  Gellius,  Noct.  Alt.,  lib.  11,  ch. 
18,  who  cites  the  very  passage  in  the  civil 
law  which  declares  such  conduct  theft,  gives 
that  appellation  to  many  acts  which  our  law 
does,  and  ought  to  regard  as  trespasses  merely; 
such,  for  instance,  as  ouster  of  possession  of 
land.  But  taking  the  civil  law  in  the  milder 
sense,  it  sufficiently  shows  what  was  consid- 
ered, in  the  wisdom  of  the  ancients,  as  right 
and  duty,  in  this  case.  The  practice  of  man- 
kind is  apt  to  be  too  lax  on  this  subject;  and 
when  occasion  offers,  courts  ought  to  lay  down 
and  enforce  the  just  and  benevolent  lesson  of 
morality  and  law. 

The  verdict,  in  this  case,  being  against  law 
and  evidence,  cannot  be  supported. 

Judgment  reversed. 
Cited  in— i2  N.  Y.,489;  42  Barb.,  373;  106  Mass.,  288. 


1O4*]*PINTARD  v.  TACKINGTON. 

Justice  Court — Pleadings  may  be  Informal. 

In  pleading  in  a  justice's  court,  technical  nicety 
or  form  is  not  required.  It  is  sufficient  if  the  plaint- 
iff states  his  case  so  that,  connected  with  the 
proofs,  it  appears  that  he  is  entitled  to  recover. 

Where  a  plaintiff  declared  on  a  promissory  note, 
payable  on  demand,  and  stated  that  the  note  had 
been  lost  or  destroyed,  and  the  existence  and  con- 
tents of  the  note  being  proved,  and  it  not  appear- 
ing that  the  note  was  negotiable,  or  if  negotiable, 
that  it  had.  in  fact,  been  negotiated,  it  was  held  that 
he  was  entitled  to  recover  on  the  note. 

Citations-2  Camp.  N.  P.,  211;  6  Ves.,  812;  5  T.  R., 
313,  517;  1  Johns.,  34;  8  Johns.,  149. 

954      « 


IN  ERROR,  on  certiorari  from  the  Justice's 
Court  of  the  City  of  New  York.  Tack- 
ington  brought  an  action  in  the  court  below 
against  Pintard,  and  declared  for  money  had 
and  received  by  the  defendant  to  the  use  of  the 
plaintiff;  and  also  that  the  defendant,  in  May, 
1811,  being  indebted  to  him,  for  work  and 
labor,  to  the  amount  of  sixty-two  dollars,  gave 
his  note  to  the  plaintiff  for  that  amount,  pay- 
able on  demand;  that  the  plaintiff  put  the  note 
in  his  chest  on  board  of  the  vessel  of  the  de- 
fendant, and  that  the  defendant  sailed  out  of 
the  port,  with  the  plaintiff's  chest  on  board, 
containing  his  clothes  and  the  note,  leaving 
the  plaintiff  behind. 

A  witness  for  the  plaintiff  testified  that  after 
the  return  of  the  defendant  to  New  York  in 
the  vessel,  which  was  about  three  months  af- 
ter the  trunk  was  put  on  board,  he  applied, 
as  attorney  of  the  plaintiff,  for  the  note,  to 
the  defendant,  who  said  he  did  not  know 
where  it  was,  but  supposed  it  was  in  the  plaint- 
iff's chest,  in  the  fore  part  of  the  vessel,  but 
that  he  could  not  then  get  at  the  chest,  and 
that  the  witness  must  call  again;  that  he  called 
again,  and,  on  opening  and  examining  the 
chest,  the  note  could  not  be  found.  The  de 
fendant  admitted  that  he  had  given  such  a  note 
to  the  plaintiff.  Another  witness  testified  that 
she  saw  the  plaintiff,  who  was  a  sailor,  put  the 
note  into  the  chest,  which  was  put  on  board 
of  the  defendant's  vessel. 

The  court  below,  being  of  opinion  that  there 
was  sufficient  evidence  of  the  loss  of  the  note, 
and  of  the  existence  of  a  debt  due  from  the 
defendant  to  the  plaintiff  for  which  the  note 
was  given,  gave  judgment  for  fifty  dollars, 
being  the  extent  of  their  jurisdiction. 

Mr.  Ant/ion  for  the  plaintiff  in  error. 

Mr.  Sherman,  contra. 

Per  Curiam.  The  declaration  of  the  plaint- 
iff below,  consisting  of  a  detail  of  his  case,  is 
to  be  liberally  construed,  so  as,  if  possible,  to 
meet  and  embrace  the  proof.  We  have  never 
required  any  technical  nicety  or  form  in  plead- 
ings, in  the  justices'  courts,  because  the  plead- 
ings are  usually  by  parol,  and  managed  by  the 
*partics,  without  the  aid  of  counsel.  [*1O5 
The  plaintiff,  therefore,  declared  for  money 
had  and  received,  and  upon  a  lost  note,  which 
he  particularly  described,  and  as  having  been 
given  for  work  and  labor.  If,  therefore,  the 
testimony  will  entitle  him  to  recover,  either 
upon  the  note,  by  proving  its  existence,  loss 
and  contents,  or  upon  the  original  debt,  for 
work  and  labor,  the  judgment  ought  to  be 
supported.  We  see  no  reason  why  the  recov- 
ery upon  the  note,  as  a  lost  note,  was  not  good. 
It  does  not  appear  that  the  note  was  negoti- 
able, or,  if  negotiable,  that  it  had  ever  been 
indorsed,  and  the  existence  and  contents  of 
the  note  were  fully  proved,  and  the  circum- 
stances were  enough  to  authorize  a  conclusion 
that  it  had  been  lost  and  destroyed.  The  cases 
which  have  not  permitted  a  recovery  at  law 
upon  negotiable  paper  which  was  merely  lost 
and  not  destroyed,  were  those  in  which  the 
.  paper  had  neen  indorsed  before  it.  was  lost. 
(Pierson  v.  Hntchinsan.  2  Campb.  N.  P.,  211, 
and  note;  and  the  cases  cited  by  Lord  Eldon 
in  6  Ves.,  812.)  The  court  below  went,  per- 
haps, upon  the  ground  of  the  existence  of  the 
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previous  debt  and  that  the  recovery  upon  that 
was  to  be  supported,  notwithstanding  the  giv- 
ing of  the  note.  The  better  opinion  on  this 
point  seems  to  be,  that  the  acceptance  of  nego- 
tiable paper,  on  account  of  a  prior  debt,  is 
prim-a  facie  evidence  of  satisfaction,  and  that 
you  cannot  recover  upon  the  old  debt  without 
some  explanation,  or  giving  some  account  of 
the  note.  (Kearslake  v.  Morgan,  STerm  Rep., 
513;  Richardson  v.  Rikeman,  cited  in  5  Term 
Rep.,  517;  Holme*  &  Drake  v.  Camp.,  1  Johns. 
Rep.,  34.)  But  this  was  not  shown  to  be  ne- 
gotiable paper,  and  if  that  was  the  intendment, 
in  the  first  instance,  as  seems  to  have  been  the 
conclusion  of  the  court  in  Angel  v.  Felton,  8 
Johns.  Rep.,  149,  yet  the  plaintiff  below  gave 
as  sufficient  an  account  as  the  nature  of  the 
case,  and  the  condition  of  the  parties  would 
well  admit  of  the  loss  of  the  note,  without  its 
being  negotiated  and  indorsed.  On  either 
ground,  therefore,  we  think  the  judgment 
ought  to  be  supported. 

Judgment  affirmed. 

Cited  in— 3  Cow.,  312 :  8  Cow.,  80 ;  3  Wend.,  347 ;  5 
Wend.,  275;  12  Wend.,  174;  1  Denio,  434;  3  Denio,  421; 
34  N.  Y.,  415;  4  Barb.,  a53;  4  Abb.  Pr.,  104;  5  Duer,  161; 
«  Duer,  307 ;  1  Daly,  157 ;  4  Mason,  343 :  4  McLean,  130. 


1O6*]        *CUDNER  v.  DIXON. 

Justice  Court — Upon  Default,  when  Summons 
Personally  Served,  Plaintiff  may  Prove  Ms 
Demand. 

In  an  action  before  a  justice,  if  the  defendant 
makes  default,  on  the  return  of  the  summons  per- 
sonally served,  the  justice  cannot  give  judgment  for 
the  plaintiff,  without  proof  of  his  demand;  but  it 
must  be  proved  in  the  same  manner  as  if  the  defend- 
ant appeared  and  denied  it. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Dixon  sued  Cudner,  before  the 
justice,  for  work  and  labor,  <fec.  The  plaintiff 
appeared  on  the  return  of  the  summons,  but 
the  defendant  being  called  made  default.  The 
plaintiff  exhibited  his  account  to  the  justice, 
who,  on  the  default  of  the  defendant,  gave 
judgment  for  the  plaintiff  without  any  proof 
of  the  plaintiff's  demand. 

Per  Curiam.  It  has  been  frequently  decid- 
ed, that  though  the  defendant  makes  default 
before  a  justice's  court,  yet  the  plaintiff  must 
prove  his  demand  in  the  same  manner  as  if  he 
had  appeared  and  denied  it.  The  Act  says 
that  if  the  defendant  does  not  appear,  and  the 
summons  is  returned,  personally  served,  or  if 
he  does  appear,  &c.,  the  justice  shall  proceed 
to  hear  and  examine  the  proofsand  allegations, 
&c. 

Judgment  reverted. 

Cited  ill— 75  N.  Y.,  153:  7  W.  Dig.,  515. 


VANDUZOR  r.  LINDERMAN. 

.V0  Action — Malicious  Prosecution — When   Ac- 
tion for  will  Lie. 

No  action  lies  merely  for  brimniiK  a  suit,  without 
sufficient  ground.  To  sustain  n  suit  for  a  former 
proaeoutlon,  it  must  t>e  without  cause,  and  mali- 
cious. Such  a  suit  is  riot  cognizable  before  a  justice. 

Cltations-1  Sulk.,  13;  1  Bos.  &  P..  305. 
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IN  ERROR,  on  certiorari  from  a  justice's 
court.  Linderman  sued  Vanduzor,  before 
the  justice,  and  declared  against  him  for  the 
loss  of  the  service  of  his  son,  wffiist  defending 
a  certain  suit,  brought  against  him  by  Vah- 
duzor ;  and  for  money  paid  by  Linderman,  in 
behalf  of  his  son,  in  and  about  defending  the 
same  suit,  &c. 

There  was  a  trial  by  jury,  and  a  verdict  for 
the  plaintiff  for  three  dollars,  on  which  the 
justice  gave  judgment. 

Per  Curiam.  No  action  lies  merely  for 
bringing  a  suit  against  a  person  without  suf- 
ficient ground.  (Savil  v.  Roberts.  1  Salk.,  13; 
Purton  v.  Honnor,  1  Bos.  &  Pull.,  205.)  To 
sustain  a  suit  for  a  former  prosecution,  it 
must  appear  to  have  been  without  cause,  and 
malicious  :  and  an  action  for  malicious  prose- 
cution is  not  cognizable  before  a  justice. 

Judgment  reversed. 

Cited  in-7  Cow.,  717  ;  1  Wend.,  351 ;  30  N.  Y.,  627 ; 
48  Barb.,  36 ;  5  Duer,  307 ;  57  Ind.,  365. 


»W ATKINS  v.  WEAVER.    [*1O7 

Practice — Justice  Court — Jury  Summoned  by 
Constable  -tcfio  Appears  for  Plaintiff — Chal- 
lenge to  the  Array,  when  Lost  by  Defendant. 

Where  a  constable,  in  a  suit  before  a  justice,  ap- 
pears as  the  attorney  of  the  plaintiff,  he  cannot 
serve  the  venire  or  process  for  a  jury ;  and  it  is  a 
cause  of  challenge  to  the  array,  if  the  jury  has  been 
summoned  by  a  constable  who  acts  as  the  advocate 
of  the  party :  but  when  the  defendant  expressly 
consents  to  the  jury  being  summoned  by  the  con- 
stable who  appears  and  advocates  for  the  plaintiff, 
he  cannot  afterwards  challenge  the  array  on  that 
ground. 

Citations— Year  Book,  33,  Assizes  12:  Co.  Lift..  157, 
1>;  Roll.  Abr.,  tit.  Trial,  H,  pi.  4,  5,  6,  7;  Co.  Litt., 
126  a  ;  Cro.  Eliz.,  664. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Weaver  brought  an  action,  before 
a  justice,  against  Watkins,  as  a  constable,  for 
not  executing  and  returning  an  execution  in 
favor  of  the  plaintiff,  against  one  Bisbee,  ac- 
cording to  law.  In  February.  1812,  Aaron 
Burnett,  as  attorney  of  the  plaintiff,  appeared 
and  declared  for  him,  against  the  defendant. 
Issue  was  joined,  and  a  trial  by  jury  demand- 
ed by  Burnett,  as  attorney  for  the  plaintiff  ; 
and  being  a  constable  of  the  county,  he,  at  the 
same  time,  asked  permission  of  the  defendant, 
who  knew  that  it  was  contrary  to  the  Act,  to 
summon  the  jury,  to  which  he  consented,  and 
the  consent  was  entered  by  the  justice  upon 
his  minutes.  Burnett  accordingly  took  the 
rrnirf..  and  summoned  the  jury.  At  the  trial, 
the  defendant  challenged  the  array,  because 
Burnett,  who  acted  as  attorney  for  the  plaint- 
iff, hud  summoned  the  jury.  The  objection 
was  overruled  by  the  justice,  on  the  ground  of 
the  previous  consent  and  approbation  of  the 
defendant.  The  defendant  made  a  defense  on 
the  merits,  nnd  the  jury  found  a  verdict  for 
the  plaintiff,  on  which  the  justice  gave  judg- 
ment. 

Mr.  J    V.  N.  Yntes  for  the  plaintiff  in  error. 

Mr.   I/aimnii,  contra. 
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Per  Curium.  The  only  objection  taken  to 
the  return  is  that  the  challenge  to  the  array 
was  overruled.  It  was  made  on  the  ground 
that  Burnett,  the  constable  who  had  summon- 
ed the  jury,  had  previously  appeared  as  the 
plaintiff's  attorney.  The  justice  overruled  the 
challenge,  because  the  defendant  had,  previous 
to  the  issuing  of  the  venire,  consented,  in  open 
court  (an  entry  of  which  was  entered  on  the 
minutes  at  the  time),  that  Burnett  should  sum- 
mon the  jury,  notwithstanding  he  was  the 
plaintiff's  advocate.  The  words  of  the  statute, 
relating  to  this  subject,  are,  "That  no  con- 
stable, serving  the  original,  or  jury  process, 
shall  be  permitted  to  appear  and  advocate,  for 
either  party,  in  any  such  cause."  It  does  not 
appear  that  Burnett  appeared  as  an  advocate, 
after  the  return  of  the  venire  ;  nor  did  he  serve 
1O8*]  the  original  *process.  The  case  does 
not,  then,  come  within  the  Act,  for  the  assist- 
ance that  Burnett  gave  the  plaintiff,  as  his  ad- 
vocate, before  the  awarding  of  the  venire,  was 
lawful.  The  question  is  whether  Burnett  was 
competent,  circumstanced  as  he  was,  to  sum- 
mon the  jury.  If  the  consent  of  the  defend- 
ant did  not  cure  the  Act,  there  is  no  doubt  that 
Burnett,  being  the  plaintiff's  advocate,  was  In 
competent  to  summon  the  jury  ;  and  we  have 
an  ancient  case  in  point  (Year  Book,  33  ;  As- 
sizes, 1*3).  in  which  the  array  was  quashed  for 
that  very  cause.  But  the  defendant  may,  in 
many  cases,  preclude  himself  from  the  chal- 
lenge. Thus,  if  the  plaintiff  should  pray  that 
the  venire  be  awarded  to  the  coroner  for  favor, 
or  affinity  of  the  sheriff,  and  the  defendant  de- 
nies it,  or  will  not  confess  the  fact,  he  is  con- 
cluded from  challenging  the  array,  afterwards, 
for  that  cause.  (Co.  Litt,,  157,*;  Roll.  Abr. 
tit.  Trial.  H.,  pi.  4,  5,  6  and  7.)  And  it  is  laid 
down  by  the  better  authority  (though  there 
seems  to  be  some  contradiction,  in  the  old 
books,  on  the  point),  that  if  the  venire  be 
awarded  to  coroners,  when  it  ought  to  be  to 
the  sheriff,  or  the  visne  comes  out  of  a  wrong 
place,  yet  if  it  be  by  assent  of  parties  entered 
of  record,  it  shall  stand  ;  for  consensus  tolht 
errorem.  (Co.  Litt.,  126  a;  Fineaux  v.  lion- 
enden,  Cro.  Eliz.,  664.)  The  consent,  in  the 
present  case,  was  taken  as  pointedly  and  sol- 
emnly as  it  could  have  been  given,  and  with 
full  knowledge  of  the  facts  and  -of  the  law  ; 
and  as  there  is  no  objection  on  the  merits  of 
the  controversy,  we  think  the  challenge  was 
well  overruled. 

Judgment  affirmed. 
Cited  in— 7  Cow.,  721 :  3  Denio,  86 ;  5  N.  Y.,  534. 


WARING  v.  LOCKWOOD. 

Practice — In    Justice    Court — Defendant    must 
Plead  Set-off  on  Joining  Issue. 

In  an  action  before  a  justice's  court,  the  defend- 
ant, if  he  lias  any  account  or  demand  against  the 
plaintiff,  must  plead  it,  or  give  notice  of  the  set-off, 
at  the  time  of  joining1  issue ;  and  if  he  neglects  to  do 
so,  he  cannot  afterwards  make  the  set-off,  at  the 
trial. 

IN  ERROR,  on   certiorari  from   a  justice's 
court.     Waring  brought  an  action  of  as- 
mimptrit  against  Lockwood,  before  the  justice. 


and  declared  on  a  note,  and  also  on  an  account 
for  services,  &c.  The  defendant  pleaded  the 
general  issue,  and  said  he  was  ready  for  trial ; 
but  the  cause  was  adjourned  at  the  request  of 
the  plaintiff.  At  the  adjourned  day  the  de- 
fendant demanded  a  trial  by  jury.  At  the 
trial  he  produced  a  receipt  or  written  settle- 
ment of  the  account  of  the  plaintiff,  up  to  the 
time  of  the  defendant's  account,  which  he  ex- 
hibited and  offered  as  a  set-off,  but  which  was 
objected  to,  as  it  was  not  pleaded,  nor  any 
notice  of  it  given,  *at  the  time  issue  was  [*1O& 
joined.  The  return  also  stated  that  by  the 
credit  of  the  plaintiff's  book  there  appeared  to 
be  a  balance  due  to  the  defendant.  The  jury 
found  a  verdict  for  the  defendant  for  one  dol- 
lar and  ninety-two  cents,  on  which  the  justice 
gave  judgment. 

Per  Curium.  The  statute  says  that  if  the 
defendant  has  any  account  or  demand  against 
the  plaintiff  he  may  "plead  and  set  off  the 
same."  In  this  case  he  pleaded  the  general 
issue,  by  denying  the  plaintiff's  demand,  and 
neither  pleaded  nor  gave  notice  that  he  had 
any  counter  demand  of  his  own  to  set  off  ; 
and  yet,  afterwards,  upon  the  trial,  he  pro- 
duced such  an  account,  and  the  jury  passed 
upon  it  and  found  a  balance  in  his  favor.  The 
defendant  ought  either  to  plead  the  set-off,  or 
give  notice  of  it,  at  the  joining  of  issue,  and 
not  keep  it  in  reserve  and  secrecy  until  the 
trial  has  commenced  ;  for  this  is  calculated  to 
surprise  the  plaintiff,  and  prevent  him  from 
being  prepared  to  controvert  the  account  or 
demand  so  offered  as  a  set-off.  Such  conduct 
is  calculated  to  work  great  injustice,  and  is 
contrary  to  the  meaning  of  the  Act.  The  ac- 
count offered  as  a  set-off,  ought,  therefore,  to 
have  been  rejected,  and  the  judgment  for  that 
cause  ought  to  be  reversed. 

Judgment  reversed. 
Cited  in— 12  Johns.,  206. 


STORMS  v.  SNYDER. 

In,  Action  to  Recover  Money  upon  Agreement  far 
Removal  of  Fence — Title  to  Land  not  in  Que* 
tion — Statute  of  Frauds. 

Where  A  agreed  with  B  to  remove  his  fence,  so  as 
to  open  a  certain  road  to  his  original  width,  and  B 
promised  to  pay  to  A  therefor  ten  dollars  and  fifty 
cents;  and  an  action  was  brought  by  A  to  recover 
the  money,  before  a  justice,  it  was  held  that  this 
agreement  did  not  concern  the  title  to  land,  nor  was 
it  within  the  statute  of  frauds :  and  that  the  plaint- 
iff was  entitled  to  recover. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Snyder  sued  Storms,  before  the 
justice,  for  work  and  labor,  and  opening  a 
road  from  the  defendant's  house,  &c.  The 
plaintiff,  on  the  trial,  proved  an  agreement  be- 
tween him  and  the  defendant,  that  the  plaintiff 
should  open  the  road,  &c.,  to  its  original 
width,  and  that  the  defendant  should  pay  the 
plaintiff  ten  dollars  and  fifty  cents.  The  plaint- 
iff was  to  move  his  fence,  and  the  defendant's 
fence  was  to  remain  standing. 

The  defendant  moved  for  a  nonsuit,  on  the 
i  ground  that  the  title  to  land  came  in  question  : 
!  but  the  justice  overruled  the  objection,  and 
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gave  judgment  for  the  plaintiff  for  ten  dollars 
and  fifty  cents. 

Per  Curiam.  The  statute  says  that  no  jus- 
ticeshall  have  cognizance  of  any  action  "where 
1 1O*]  the  title  to  land  shall  in  any  wise  *come 
in  question."  But  here  was  no  question  about 
title,  and  the  agreement  had  no  reference  to 
title.  The  statute  of  frauds  also  says  that  "no 
contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them,"  shall  be  valid,  unless  in 
writing,  &c.  This  was  not  an  agreement  con- 
cerning an  interest  in  land,  since  no  interest  in 
land  was  to  be  conveyed.  It  was  merely  an 
agreement  to  remove  a  fence,  and  one  promise 
was  a  consideration  for  the  other. 

Judgment  affirmed. 

Cited  in— 6  Wend.,  4S4 ;  13  Barb.,  499. 


SMITH  v.  BURKE. 

Justice    Court — Set-Off    Beyond   Jurisdiction — 
Practice. 

Where,  in  an  action  before  a  justice,  the  defend- 
ant produced  a  running  account  aguinst  the  plaint- 
iff, by  way  of  set-off,  exceeding1  the  sum  of  $200, 
which  the  justice  rejected,  because  it  was  not  fully 
substantiated;  and  gave  judgment  for  the  plaintitf. 
It  was  held  that  the  defendant  being1  bound  to  set  off 
his  demand,  if  any  part  of  it  was  proved,  it  ought  to 
have  been  allowed,  and  if  more  than  :$2o,  a  judg- 
ment ought  to  have  been  given  aguinst  the  plaintiff 
for  the  balance,  and  that  the  justice  erred  in  reject- 
ing the  set-off  altogether. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Burke  sued  Smith  before  the  jus- 
tice, by  a  summons,  in  trover  ;  and  declared 
in  asstimpsit  "  for  the  third  part  of  eight 
bushels  sowing  of  rye."  The  defendant  ob- 
jected to  the  variance  between  the  actions 
stated  in  the  summons  and  the  plaintiff's  dec- 
laration, but  the  justice  overruled  the  objection. 
The  defendant  also  objected  to  the  uncer- 
tainty of  the  plaintiff's  demand,  but  the  ob- 
jection was  overruled.  The  defendant  then 
pleaded  the  general  issue,  and  produced  a  run- 
ning account  against  the  plaintiff,  amounting 
to  two  hundred  and  twenty-nine  dollars  and 
thirty-four  cents,  by  way  of  set-off  ;  which  the 
justice  overruled,  because  it  was  not  fully  sub 
Htantiatcd.  A  motion  WUH  then  made  for  a 
nonsuit,  on  the  ground  than  the  matters  ex- 
ceeded tile  justice's  jurisdiction,  but  the  objec- 
tion was  overruled  ;  and  a  venire  being  de- 
manded, the  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff  for  twenty-five 
dollars,  on  which  the  justice  gave  judgment. 

Per  Curuim.  Without  noticing  other  points, 
this  judgment  was  erroneous  in  respect  to  tin- 
sel off.  The  defendant  was  bound  to  set  off 
his  account,  and  if  the  sum  total  proved  to  I  lie 
satisfaction  of  the  justice  amounted  to  two  hun- 
dred dollars,  he  had  no  jurisdiction,  and  ought 
to  have  nonsuited  the  plaintiff.  He  says  the 
account  was  not  fully  substantiated,  and  so  he 
rejected  it.  If  it  was  substantiated  to  any  sum 
less  than  two  hundred  dollars,  it  ought  to 
have  been  received  and  submitted  to  I  lie  jury, 
so  that  if  the  balance  found  for  the  defendant 
exceeded  twenty-live  dollars  judgment  migjit 
have  Iwen  entered  against  the  plaintiff.  I'o 
overrule  the  whole  account  would  destroy  it 
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forever,  if  this  judgment  remains  in   force. 
Judgment  reversed. 
Distinguished— 12  Johns.,  20. 


*FOWLER  v.  HAIT. 


Pleading  in  Justice's  Court — Former  Trial  in 
Bar — Notice  of  it  irJien  Joining  Issue. 

In  an  action  before  a  justice,the  defendant  cannot, 
at  the  trial,  set  up  in  bar  a  former  trial  and  judg- 
ment between  the  same  parties,  before  another  jus- 
tice, unless  he  has  pleaded  or  given  notice  of  the 
matter,  at  the  time  of  joining  issue  in  the  cause. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Hait  brought  an  action  against 
Fowler,  before  the  justice,  for  the  breach  of  a 
contract  in  the  sale  or  exchange  of  a  horse. 
The  defendant  pleaded  the  general  issue,  and 
being  asked  if  he  had  any  account  or  demand 
to  set  off,  he  answered  that  he  had  no  account 
or  demand  to  offer.  The  plaintiff  demanded  a 
trial  by  jury.  At  the  trial  the  defendant  of- 
fered a  certificate  of  another  justice  of  a  for- 
mer trial,  before  him,  between  the  same  par- 
ties. The  plaintiff  objected  that  the  certificate 
ought  to  have  been  pleaded  at  the  time  issue 
was  joined,  and  that  it  had  not  the  certificate 
of  the  clerk  of  the  county  indorsed,  that  the 
person  signing  it  was  a  justice  of  the  peace  ; 
and  the  justice,  thereupon,  rejected  the  evi- 
dence. Th*1  defendant  offered  the  justice,  be- 
fore whom  the  former  trial  was  held,  as  a  wit- 
ness to  prove  it,  but  the  court  belew  rejected 
the  witness.  Several  witnesses  were  examined 
on  both  sides,  and  the  special  agreement,  and 
breach  of  it  were  proved.  There  was  a  verdict 
for  the  plaintiff,  for  fifteen  dollars,  on  which 
the  justice  gave  judgment. 

Mr. Fink  for  the  plaintiff  in  error. 

Mr.  Sudarn,  contra,  cited  1  Johns.  Rep.,  283  ; 
5  Johns.  Rep.,  351. 

Per  Curiam.  The  defendant  having  omitted 
to  plead,  or  give  notice  of  the  former  trial  and 
judgment,  was  precluded  from  giving  evi- 
dence of  it  at  the  trial.  It  would  produce  sur- 
prise on  the  part  of  the  plaintiff,  and  injustice, 
if  the  defendant  were  allowed  to  set  up,  at  the 
trial,  special  matter  in  bar,  of  which  no  notice 
had  been  previously  given  to  the  plaintiff. 
The  judgment  must  be  aHirmed. 

Judgment  affirmed. ' 

Overruled— 2  Hill,  479. 
Cited  in— 6  Cow.,  092. 


*SHEPHERDr.  MITCHILL.  [*112 

Munne  IMW — Pilotage — Situation  of  Vtusel  when 
Pilot  taken  Charge  in  a  Matter  of  Fact,  and 
may  be  Proved  by  Parul —  Wht'h  l*ifat  may 
1/e.acc  Vexxel — Proper  Kubttitutt — Action  by 
Substitute  <>n  Quantum  Mcruit. 

In  an  action  by  a  pilot  againa!  tin- owner  of  a  ship, 
to  recover  pilotage,  under  the  Act  (seas.  2S,  cli.  x5»), 
It  was  held  that  the  situation  of  the  ship,  at  the 
time  the  pilot  lakes  charge  of  her,  is  a  matter  of 
fact,  and  may  bo  proved  by  purol ;  and  that  tho 
pilot,  on  sufficient  proof,  is  entitled  to  liin  pilotage, 
though  lie  did  not  cause  an  entry  to  be  made  in  the 

1.— See  Waring  v.  Lockwood,  ante,  p.  108;  Edson 
v.  \Venton,  7  Cowen's  Hep.,  27M ;  'Joles  v.  Carter,  ft 
lliid.,  091. 
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log-book,  of  the  bearing  and  distance  of  the  light- 
house, at  the  time  he  took  charge  of  the  vessel,  ac- 
cording to  the  rule's  of  the  master  and  wardens  of 
the  port  of  New  Vork,  for  the  regulation  of  pilots, 
though  he  may  be  subject  to  a  tine  for  not  making 
such  entry. 

And  the  fact  that  the  pilot  left  the  vessel,  with- 
out permission  of  the  captain,  as  required  by  the 
rules  of  the  master  and  wardens,  will  not  deprive 
him  of  his  right  of  action  against  the  owner  for 
pilotage,  provided  he  left  a  competent  substitute 
on  board,  by  rerson  of  his  being  unable  to  perform 
his  duty  hiins'lf.  But  such  substitute  must  be  a 
regular  bran*-.,  or  deputy-pilot,  otherwise,  he  is 
not  entitled  to  the  fees,  under  the  act ;  though,  per- 
haps, the  substitute,  or  his  principal,  might  have 
an  action  against  the  ship  owner,  on  a  Quantum 
meruit,  for  the  service  performed. 

Citation— Act,  Sess.  38,  ch.  81. 

IN  ERROR,  on  certioran  from  a  justice's 
court.  Mitchill  sued  Shepherd,  before  the 
justice,  and  declared  that  he  was  indebted  to 
him  thirteen  dollars  and  seventy-five  cents,  for 
piloting  the  ship  Columbus,  drawing  eleven 
feet  water,  from  sea,  up  to  the  City  of  New 
York,  on  the  7th  January,  1810,  and  also  for 
four  dollars,  in  addition,  on  account  of  the 
piloting  being  between  the  1st  December  and 
the  1st  April,"under  the  Act  of  the  4th  April, 
1805,  Relative  to  the  Master  and  Wardens  of 
the  Port  of  New  York.  The  defendant  plead- 
ed non  as&umpxit ;  and  that  if  the  plaintiff  was 
entitled  to  anything,  yet,  as  he  did  not  take 
charge  of  the  ship  until  she  was  to  westward 
of  the  outer  middle  ground,  according  to  the 
rules  of  the  master  and  wardens  of  the  port  of 
New  York,  made  the  6th  June,  1805.  he  was 
entiled  to  only  half  pilotage. 

At  the  trial,  the  plaintiff  offered  parol  evi- 
dence to  show  the  situation  or  place  of  the 
ship,  at  the  time  he  took  charge  of  her.  This 
evidence  was  objected  to,  as  being  contrary  to 
the  tenth  rule  of  the  master  and  wardens,  for 
the  regulations  of  pilots.  The  justice  over- 
ruled the  objection  and  admitted  the  evidence. 
It  was  proved  that  when  the  plaintiff  was  put 
on  board,  the  fog  was  so  thick  that  the  light- 
house could  not  be  seen,  and  that  the  ship  was 
then  to  the  southeast  of  the  outer  middle 
ground.  The  plaintiff,  after  being  on  board 
of  the  ship  four  or  five  hours,  requested  the 
witness,  who  said  he  was  a  deputy-pilot,  to 
take  charge  of  the  ship  and  pilot  her  in.  as  the 
plaintiff  was  taken  suddenly  ill,  and  went  on 
board  of  the  pilot  boat ,  the  witness  was  not,  at 
the  time  he  took  charge  of  the  ship,  a  deputy- 
pilot,  though  he  had  been  verbally  authorized 
by  the  master  and  wardens  to  act  as  one,  in  the 
place  of  a  pilot,  who  was  sick.  The  witness 
brought  the  ship  up  to  the  harbor,  and,  about 
midnight,  in  attempting  to  go  into  the  slip, 
ran  foul  of  a  vessel  lying  at  anchor  at  the 
mouth  of  the  slip,  which  was  owing  to  his  or- 
ders to  let  go  the  anchor  not  being  obeyed,  the 
master  of  the  ship  and  some  of  the  crew  being 
below.  The  damage  sustained  by  this  accident 
was  about  fifteen  dollars. 
1  13*]  *Several  witnesses  testified  that  when 
the  plaintiff  came  on  board  the  ship,  he  did 
not  request  an  entry  to  be  made  in  the  log- 
book of  the  bearing  and  distance  of  the  light- 
house, which  was  plainly  visible  ;  the  buoy 
on  the  outer  middle  ground  bearing  S.  W.  by  8. 

The  justice  gave  judgment  for  the  plaintiff 
958 


for  seventeen  dollars  and  seventy-five  cents. 

Per  Curuim.  The  Act  (sess.  28,  ch.  81)  gives 
the  rate  of  pilotage  for  piloting  a  vessel  from 
the  eastward  or  southward  of  the  outer  middle 
ground  to  the  port  of  New  York,  and  the  rate 
of  pilotage  for  piloting  her  from  the  westward 
of  that  ground  to  the  port  of  New  York.  The 
situation  of  the  vessel  when  the  pilot  is  re- 
ceived on  board  is  always  a  matter  of  fact  and 
of  proof,  and  the  weight  of  evidence  in  this 
case  was  decidedly  in  favor  of  the  conclusion 
drawn  by  the  justice  that  the  vessel  was  to  the 
S.  or  E.  of  the  outer  middle  ground.  This 
testimony  was,  however,  objected  to,  because 
the  pilot  had  not  immediately  ascertained  the 
bearing  and  distance  of  the  lighthouse,  and 
caused  an  entry  thereof  to  be  made  in  the  log- 
book, according  to  the  tenth  rule  of  the  regu- 
lations of  the  master  and  wardens  of  New 
York.  The  Act  authorizes  them  to  make 
rules,  and  to  punish  the  infraction  of  them  by 
fines  or  suspension  from  office,  but  the  non- 
observance  of  this  tenth  rule  cannot  take  away 
from  the  pilot  his  right,  as  against  the  ship 
owner,  of  proving  the  fact.  It  may  subject 
him  to  a  fine,  and  if  the  situation  of  the  ship 
when  he  takes  charge  of  her  be  uncertain, every 
presumption  ought,  undoubtedly,  to  be  turned 
against  him,  for  not  observing  the  rule,  unless 
he  can  well  account,  as  he  attempted  to  do  in 
this  case,  for  the  non-observance.  But  when 
the  proof  is  clear  and  satisfactory  it  must  pre- 
vail, even  admitting  the  excuse  not  to  be  well 
founded. 

The  fact  that  the  pilot  left  the  vessel  without  a 
written  permission  from  the  master,  as  required 
by  the  sixth  rule  of  the  regulations  of  the  master 
and  wardens,  does  not  destroy  his  right  of  ac- 
tion, provided  he  left  a  competent  substitute 
on  board,  and  was  unable  to  perform  the  duty 
himself.  But  the  person  who  was  left  as  a  sub- 
stitute in  this  case  was  not  a  branch  or  deputy- 
pilot  ;  nor  did  it  appear  that  he  had,  at  the 
time,  obtained  a  certificate  requisite  to  his  ap- 
pointment as  such,  though  he  had  at  the  time 
been  verbally  authorized  by  the  master  and 
wardens  of  the  port  to  act  as  *deputy  [*1  14- 
during  a  certain  vacancy.  The  public  have  a 
security  from  branch  and  deputy-pilots  which 
they  do  not  have  from  other  persons,  as  they 
are  bound  in  a  recognizance,  and  the  statute 
gives  the  specified  fees  only  to  the  branch  or 
deputy-pilots.  The  plaintiff  below  did  not 
pilot  the  ship  into  port  by  himsejf,  or  a  com- 
petent substitute  under;! tue  Act.  He  had  no 
right,  therefore,  to  sue  for  the  fees  given  by 
the  Act  to  the  regular  pilot.  The  substitute 
might,  perhaps,  in  this  case,  have  been  entitled 
to  his  action  upon  a  quantum  meruit ;  and,  per- 
haps, the  plaintiff  below,  as  his  principal, 
might  have  sustained  the  suit  upon  that  ground. 
But  the  judgment  was  rendered  by  virtue  of 
the  statute  for  the  fees  therein  prescribed,  as 
being  legally  due  ;  and  the  worth  of  the  service 
by  an  unauthorized  pilot  was  not  taken  into 
consideration. 

On  this  point  the  judgment  was  erroneous, 
and  must  be  reversed. 


Judgment  reversed. 
Cited  in— 2  Paine,  142. 
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TERRY  ».  FARGO. 

Agency — Merchant's  Clerk  an  aueh  not  Author- 
ized to  Sign,  Notes  in  Name  of  Awt  Principal — 
Warrant  may  itsu-e  on  Oath  of  Plaintiff. 

By  the  first  section  of  the  Act  (sess  ch.  33,  186)  a 
justice  of  the  peace  may  grant  a  warrant  on  the 
oath  of  the  plaintiff  himself,  in  the  cases  provided 
for  by  the  4th  section  of  the  Act.  (Sess.  31,  ch.  204.) 

The  case  of  Brown  v.  Hinchman,  9  Johns.  Rep., 
75,  is,  therefore,  not  law.  Acting  as  a  clerk  to  a 
merchant  does  not  authorize  the  signing  of  notes  by 
the  clerk  in  the  name  of  his  principal. 

Citations— 9  Johns.,  75 ;  Sess.  32,  ch.  186. 

IN  ERROR,  on  cerliorari  from  a  justice's 
Court.  Fargo  sued  Terry,  before  the 
justice,  by  a  warrant,  which  was  granted  on 
the  oath  of  the  plaintiff.  The  plaintiff  declared 
on  a  note,  signed  for  the  defendant  by  one 
Barker,  as  his  attorney.  The  defendant  denied 
the  note,  and  that  Barker  had  any  authority  to 
make  it.  Barker  was  produced  as  a  witness, 
and  was  objected  to  by  the  defendant.  He  was 
then  sworn  on  his  noire  dire,  and  admitted.  He 
stated  that  he  was  empowered  to  act  as  clerk 
of  the  defendant  and  gave  the  note  for  prop- 
erty which  the  defendant  had  from  the  plaint- 
iff, and  on  which  the  defendant  made  a  great 
advance.  On  this  evidence  the  justice  gave 
judgment  for  the  plaintiff. 

Per  Uuriam.  The  return  of  the  justice  is 
very  brief  as  to  the  merits  of  the  cause  dis- 
closed at  the  trial.  There  were  no  regular 
pleadings.  The  plaintiff  below  produced  a 
note,  purporting  to  have  been  signed  for  the 
defendant  by  one  Barker,  as  his  attorney. 
Barker  was  offered  as  a  witness,  and  objected 
to,  and  then  examined  on  his  wire  dire,  and 
admitted.  We  are  to  infer  from  the  record 
that  this  examination  was  by  consent,  and  that 
1 15*]  *the  objection,  even  if  it  had  been 
otherwise  available,  was  then  abandoned.  He 
testified  that  while  acting  as  clerk  for  Terry 
he  gave  the  note.  This  alone  was  not  suffi- 
cient to  authorize  him  to  sign  notes  in  the 
name  of  his  principal.  But  he  testified  that 
the  note  was  given  for  property  that  Terry  re- 
ceived and  turned  to  great  advantage  ;  and  the 
defendant  was,  consequently,  responsible  for 
the  goods  so  received,  in  an  action  of  asuump- 
sit,  even  if  he  was  not  liable  upon  the  note, 
and  we  are  to  intend  that  the  plaintiff's  decla- 
ration cqualty  embraced  the  demand  in  this 
shape. 

The  point  on  which  the  reliance  seems  to  be 
placed  is,  that  the  plaintiff  below  obtained  a 
warrant,  upon  his  own  oath,  and  the  court,  in 
the  case  of  liroinn  v.  Hinchnwn,9  Johns.  Rep., 
75,  considered  that  the  oath  of  the  party  was 
not  the  proof  intended  and  required  under  the 
fourth  section  of  the  Act  of  1808.  The  court 
in  nionouncing  the  judgment,  in  that  case,  did 
not  advert  to  an  amendment  to  that  section 
which  was  made  by  the  Legislature,  in  a  sub- 
sequent session  (sess.  32.  ch.  186),  and  which 
expressly  allows  the  party  applying  for  the 
warrant  to  l>e  examined  on  oath.  The  decis- 
ion, therefore,  being  founded  upon  the  Act  of 
1H08,  without  recollecting  the  amendment,  in 
the  Act  of  1809,  is  not  to  be  regarded  as 
authority,  and  the  judgment  below  must  be 
affirmed. 

Judgment  affirmed. 
JOHNS.  REP..  10. 


Cited  in— 3  Wend.,  390;  46  N.  Y..  116,  n.;  9  Barb., 
I  384  ;  59  Barb.,  487  :  6  How.  Pr.,  98 ;  57  How.  Pr.,  247. 


NICKLESON  v.  STRYKER. 

Seduction — If  Daughter  be  of  Aqe,  Relation  of 
Matter  and  'Sertant  mu#t  Efixt  to  Entitle 
Father  to  Sue. 

A  father  cannot  maintain  an  action  of  trespass 
!  for   assaulting   and  debauching   and    getting  his 
'  daughter  with    child,    per  qiMil,    &c.,    where  the 
daughter  is  above  the  age  of  21  years  :    unless  she  is 
actually  in  her  father's  service,  so  as  to  constitute 
the  relation  of  master  and  servant. 

Citation— 9  Johns..  387. 

rPHIS  was  an  action  of  trespass,  for  assault- 
l  ing,  debauching  and  getting  with  child  the 
daughter  of  the  plaintiff,  per  quod,  &c.,  and 
was  tried  before  Mr.  Jmttfj  Tompson,  at  the 
Otsego  Circuit,  in  September,  1812. 

The  daughter,  who  was  a  witness  for  the 
plaintiff  at  the  trial,  testified  that  she  was 
twenty-nine  years  old.  She  lived  with  her 
father,  the  plaintiff,  until  a  short  time  before 
her  misfortune.  She  went  to  one  Lay  ton's, 
returned  home,  and,  after  a  week,  went  back 
to  Layton's  to  work,  and  while  there,  on  the 
24th  of  October  last,  her  connection  with  the 
defendant  happened.  She  then  went  to  her 
brother's,  and  did  not  return  to  her  father's 
house  until  February.  The  child  was  born 
while  she  was  at  her  father's  house,  and  he 
took  care  of  her  during  her  illness,  and  was  at 
the  expense  of  *her  lying  in,  &c.  While  [*lltt 
she  lived  with  her  father,  she  worked  for  him 
when  at  home,  and  her  earnings,  during  seven 
or  eight  years,  when  she  went  out  to  work,  as 
occasion  offered,  were  applied  to  pay  for  nec- 
essaries for  the  family.  Her  father  did  not, 
however,  claim  a  right  to  her  services,  or  to 
the  wages  she  earned.  She  never  went  from 
home  when  her  services  were  wanted.  The 
defendant  had  paid  attention  to  her  for  several 
years,  at  different  places,  and  once  while  she 
was  at  the  plaintiff's  house. 

The  judge  intimated  an  opinion  that  the 
action  was  not  maintainable  ;  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  a  case,  the  jury  having  assessed 
the  damages  at  one  hundred  and  eighty  dol- 
lars. 

Mr.  N.  William*,  for  the  plaintiff,  contended 
that  the  principle  to  be  extracted  from  the 
cases  decided  in  England,  on  this  subject, 
which,  however,  he  thought  inconsistent,  was, 
that  though  the  daughter  was  above  the  age  of 
twenty -one  years,  and  not  actually  resident  in 
her  father's  house  when  the  injury  was  commit- 
ted, and  in  no  sense  to  be  considered  in  the  light 
of  a  menial  servant  ;  yet  if  she  had  not  actually- 
abandoned  her  father's  house  and  protection, 
the  qualified  or  supposed  relation  of  master  and 
servant  still  subsisted,  so  as  to  support  tin- 
action.  (3  \Vils.,  IS;  2  Term  Hep..  4,  Ib'b'; 
Peake'.s  Cas.,  55,  238;  3  Burr.,  1878;  5  East 
45  ;  5  Bos.  &  Pull..  4N2;  3  Esp.  Rep.,  Ill); 
3  Sclwyn's  3'.  P.,  W.W.)  In  the  present  case, 
though  the  daughter  was  above  the  age  of 
twenty-one  years,  she  considered  her  father's 
house  as  her  home.  She  never  left  it  while 
her  services  were  wanted  ;  and  when  she  went 
out  to  work,  it  was  always  with  the  intention 
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of  returning  to  her  father's  house.  There  was 
no  time  when  she  did  not  possess  the  animus 
revertendi. 

Though  the  later  English  decisions  consider 
this  as  an  action  of  trespass  in  all  cases,  yet 
there  seems  to  be  more  reason  and  good  sense 
in  the  opinion  of  Buller,  ,/.,  who  regarded  it 
as  an  action  on  the  case.  Those  decisions, 
taken  altogether,  are  extremely  absurd  ;  and 
this  court  ought  to  be  governed  by  the  true 
principle  on  which  this  action  is  brought, 
which  is  for  the  injury  which  the  father  sus- 
tains, by  being  deprived  of  the  society  and 
comfort'of  his  child,  and  the  dishonor  inflicted 
on  the  family  by  the  loss  of  her  character. 
Lord  Ellenborough  and  Lord  Eldon  have,  at 
the  sittings,  charged  the  jury  to  calculate  the 
damages  on  those  grounds,  and  to  take  into 
consideration  the  wounded  feelings  of  the 
parent.  Is  it  not  utterly  inconsistent  and 
absurd,  then,  when  such  are  admitted  as 
the  chief,  if  not  the  sole  grounds  of 
damages,  to  require,  as  essential  to  support  the 
1 1 7*]  action,  proof  of  *uctual  service,  or  the 
relation  of  master  and  servant  ?  This  is 
really  and  truly  an  action  on  the  case  ;  and 
it  ought  to  be  sustained  in  all  cases,  where  the 
daughter  is  not  emancipated,  by  marriage  from 
the  care  and  protection  of  her  parent. 

Mr.  Foot,  contra,  was  stopped  by  the  court. 

Per  Curiam.  As  the  daughter,  in  this  case, 
wastwenJy-nine  years  of  age,  and  not  in  the 
actual  service  of  her  father  when  she  had  the 
connection  with  the  defendant,  the  plaintiff 
cannot  sustain  the  action.  The  rule  is  settled, 
that  if  the  daughter  be  of  age,  she  must  be  in 
her  father's  service,  so  as  to  constitute,  in  law 
and  in  fact,  the  relation  of  master  and  servant, 
in  order  to  entitle  her  father  to  a  suit  for 
seducing  her.  If  she  be  under  age,  she  is  pre- 
sumed to  be  under  his  control  and  protection 
so  as  to  entitle  him  to  the  action,  whether  she 
actually  resides  with  him  or  not;  and  this  was 
the  decision  of  the  court,  at  the  last  August 
Term,  in  Martin  v.  Payne,  9  Johns.  Rep.,  387, 
in  which  the  authorities  were  reviewed,  and 
this  plain  distinction  taken  and  adopted. 

Judgment  for  the  defendant. 

Cited  in— 4  Cow.,  415;  5  Cow.,  116;  4  N.  Y.,45;  11 
N.  Y.,  34« :  32  N.  Y.,  236,  730:2  Barb.,  187;  9 Barb.,  525; 
110  Mass..  150. 


BUCKLEY  v.  LYTTLE  AND  THOMPSON. 

Alien  Enemies — Plaintiff   becoming    such  after 
Judgment,  not  Denied  Benefit  of  Execution. 

Where  the  plaintiff  in  a  suit,  becomes  an  alien 
enemy,  after  judgment,  the  court  will  not,  on 
motion,  stay  or  set  aside  the  execution. 

Citation— 9  East,  321. 

A  MOTION  was  made  in  this  cause,  in  behalf 
J\.  of  the  defendants,  to  set  aside  the  execu- 
tion, on  an  affidavit,  stating  that  the  judgment 
was  obtained  prior  to  the  Tale  declaration  of 
war  against  Great  Britain  ;  that  the  plaintiff  is 


NOTE— Alien  enemy.    See  Jackson  v.  Decker,  11 
Johns.,  418,  note. 
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an  alien  enemy,  and  resided  at  the  time  when 
the  judgment  was  obtained,  and  now  resides 
in  Canada,  within  the  territory  of  Great 
Britain. 

Per  Curiam.  The  case  of  Van  Brynen,  et 
al.  v.  Wilson,  9  East,  321.  is  in  point,  to  show 
that  the  court  will  not  interfere,  in  such  a  case 
in  this  way.  In  that  case  the  plaintiffs,  after 
verdict,  became  alien  enemies,  and  the  Court 
of  K.  B.  refused  to  stay  the  judgment  and  exe- 
cution, on  motion.  They  said  "  that  if  the 
defendant  had  any  remedy  by  law,  he  might 
avail  himself  of  it,  if  so  advised,  but  that  they 
would  not  interfere  in  the  manner  proposed, 
on  such  an  occasion."  The  motion  must  be 
denied. 

Motion  denied. ' 
Cited  in-100  Mass.,  564. 


*CASWELL,  qui  tarn.,  &c.,     [*118 


ALLEN. 

Practice  —  Where  Plaintiff  is  Entitled  to  Moiety 
of  Penalty  —  Payment  to  Him  Discharges 
Defendant. 

Where  a  statute  inflicted  a  penalty,  the  one  moi- 
ety whereof,  when  recovered,  to  be  paid  into  the 
Treasury  of  the  State,  and  the  other  moiety  to  go  to 
the  benefit  of  the  person  prosecuting  the  same  to 
effect;  it  was  held  that  a  payment  of  the  penalty 
to  the  person  prosecuting,  would  discharge  the  de- 
fendant; though  the  plaintiff  had  no  right  to  dis- 
charge the  judgment,  or  compound  with  the  de- 
fendant. without  leave  of  the  court. 

Citations—  Act,  sess.  11,  ch.  9,  sec.  7;  1  Bos.  &  P., 
18  :  Str.,  167  ;  Act,  sess.  30,  ch.  43. 


was  an  action  brought  by  the  plaintiff, 
_L  who  sued  as  well  forhimself  as  the  people, 
&c.,  against  the  defendant  as  supervisor  of  the 
town  of  Scipio,  to  recover  the  penalty  of  two 
hundred  and  fifty  dollars  under  the  Act  passed 
20  March,  1807,  sess.  30,  ch.  43.  The  plaintiff 
having  recovered  judgment  for  the  penalty, 
the  defendant  paid  to  him  on  the  llth  Febru- 
ary, 1812,  the  amount  of  the  judgment  and 
costs,  and  took  a  release  and  discharge  in  full, 
under  his  seal,  for  the  same.  On  the  21st  De- 
cember last  a  ca.  sa.  was  issued  on  the  judg- 
ment, by  virtue  of  which  the  defendant  was 
arrested  by  the  sheriff. 

Mr.  Sedgwick,  for  the  defendant,  now  moved 
to  set  aside  the  ca.  sa.,  on  an  affidavit  of  the 
above  facts,  which  were  not  denied. 

Mr.  Spencer,  contra,  objected  that  the  plaint- 
iff had  no  right  to  release  the  defendant  and 
discharge  the  suit,  without  the  leave  of  the 
court. 

Per  Curiam.  The  plaintiff  had  no  right  to 
discharge  the  judgment  or  compound  with  the 
defendant,  without  leave  of  the  court.  (Sess. 
II.  ch.  9,  sec.  7;  1  Bos.  &  Pull.,  18;  Str., 
167.)  But  the  plaintiff  had  a  right  to  receive 
payment  of  the  judgment  and  discharge  it  ; 
the  statute  providing  (sess.  30,  ch.  43)  that  any 
person  might  prosecute  the  action  for  the  pen- 
alty, and  that  one  moiety  should  belong  to  him 

1.—  See  Clark  v.  Morey,  ante,  69  ;  Bell  v.  Chapman, 
pout,  183;  Jackson  v.  Decker,  11  Johns.  Hep.,  413. 
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#nd  the  other  moiety,  when  recovered,  should 
be  paid  into  the  treasury  of  the  State.  The 
plaintiff  was  trustee  for  a  moiety  of  the  judg- 
ment, and  a  payment  to  him  would  discharge 
the  defendant. 

Motion  denied. 
Cited  in— 11  Johns.,  476. 


119*] 


*WARING 

v. 
YATES,  Gentleman,  one  of  the  Attorneys,  &c. 


Pleading  —  Declaration  Dated  prior  to  Laying 
Cause  of  Action,  Sad  on  General  'Demurrer. 

Where  a  declaration  is  entitled  generally.  of  a 
preceding1  term,  and  the  promise  or  cause  of  action 
is  laid  on  a  day  subsequent,  it  is  bad,  on  general  de- 
murrer. There  should  be  a  special  memorandum, 
in  such  case,  entitling  the  declaration  of  the  day 
on  which  it  is  filed. 

Citations-1  Tidd's  Pr.,  767;  1  Chitty's  PL,  239,  263, 
264.  265  ;  3  Johns..  42. 


was  an  action  of  assumpxit.  The  bill 
J-  against  the  defendant,  who  was  an  attor- 
ney of  this  court,  was  filed  in  vacation  as  of 
the  first  Monday  of  August  Term,  1812,  and 
stated  the  promise  or  assumption  of  the  de- 
fendant to  be  on  the  1st  September,  1812. 

The  defendant  pleaded  that  on  the  second 
day  of  September,  1812,  he  delivered  to  the 
plaintiff  a  bank  check,  which  had  been  paid, 
and  which  the  plaintiff  accepted  and  received 
in  full  satisfaction,  &c.  The  plaintiff  replied 
that  the  defendant  did  not  deliver  to  the 
plaintiff  the  check,  &c.,  in  full  satisfaction  and 
discharge,  &c.  The  defendant  demurred  to 
the  replication,  and  the  plaintiff  joined  in 
demurrer. 

Mr.  J.  Hamilton,  in  support  of  the  demurrer, 
contended,  I.  That  the  replication  was  bad, 
as  it  traversed  only  the  delivery  of  the  check, 
and  not  the  payment  of  it  in  satisfaction.  which 
was  the  material  part  of  the  plea.  (I  Chitty, 
573:  Bac.  Abr.,  Accord,  C;  Com.  Dig.,  Ac- 
cord, 6.) 

2.  That  the  declaration  was  bad,  as  it  ap- 
peared from  the  record  that  the  bill  was  filed 
in  August  last,  and  the  promise  and  request  to 
pay  were  laid  to  have  been  made  in  September 
following.  (I  Chitty's  PI.,  264,  268  ;  1  Term 
Rep.,  116;7  Term  Rep.,  474  ;  8  Term  Rep., 
679;  2  Saund.,  291,  n.  1.) 

Mr.  P<irker,  contra,  insisted  that  the  second 
objection  was  mutter  of  form,  and  could  not 
be  taken  advantage  of  on  a  general  demurrer  ; 
and  Hint  the  replication  was  good,  according 
to  the  precedents.  (I  Lill.  Eiit.,  105,  106.) 


Per  Onriiim.  The  second  objection  is  fatal. 
The  declaration  is  bad  on  general  demurrer. 
(1  Tidd's  Pr..  767:  1  Chitty's  PI.,  2.19.  263.  264, 
265.)  It  was  so  decided  in  ChMetluun,  v.  Iritis, 
3  Johns.  Hep.,  42.  There  should  have  been  a 
special  memorandum  in  this  case,  entitling  the 
declaration  of  the  day  on  which  it  was  hied, 
and  subsequent  to  the  time  when  the  cause  of 
action  accrued.  The  defendant  is  emitted  to 
judgment,  but  he  has  leave  to  withdraw  the 
demurrer,  ami  the  plaintiff  may  amend  on  pay- 
ment of  costs. 


Judgment  for  the  defendant. 

Cited  in— 12  Johns..  289;  8  Cow.,  205;  2  Wend.,  527; 
5  Wend.,  172 ;  23  Wend.,  409 ;  10  Barb.,  505 ;  11  Barb., 
570. 
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*DE  LONGUEMERE         [*12O 

v. 

THE    NEW    YORK    FIRE    INSURANCE 
COMPANY. 

Marine  Insurance — An  Open  Roadstead  May 
be  Included  in  the  Term  Port — Nature  and 
Situation  of  Places  Need  not  be  Disclosed. 

A  vessel  was  insured  from  New  York,  "  to  the 
port  of  Sisal,  in  the  Province  of  Yucatan,  with  lib- 
erty to  proceed  to  one  other  port  in  that  province 
not  to  the  southward  of  Laguna  de  Terminos,  no* 
to  the  eastward  of  Cape  Catoche,  and  back  to  New 
York."  After  going  to  Sisal  the  vessel  proceeded  to 
Silam,  to  take  in  a  cargo  of  mahogany,  and  an- 
chored about  8  miles  from  the  shore,  in  the  open 
sea,  there  being  no  harbor,  and  was  driven  on  shore 
in  a  gale  of  wind.  Sisal,  Silam,  and  other  places  on 
that  coast,  though  called  ports,  are  merely  open 
roads,  there  being  no  harbors  there ;  and  vessels  lie 
at  anchor  several  miles  from  the  shore,  and  land 
and  take  in  their  cargoes  by  the  aid  of  boats ;  and 
the  custom  house  is  at  Merida,  an  inland  town,  a 
custom  house  officer  only  being  stationed  at  the 
places  on  the  shore.  It  was  held,  that  the  word 
"  port"  used  in  the  policy  must  be  taken  in  refer- 
ence to  the  subject  matter,  and  though  generally 
meaning  a  harbor,  yet  when  applied  to  Sisal  and 
the  other  trading  places  on  the  coast  of  Yucatan,  it 
meant  only  a  road  or  anchorage  place  for  the  pur- 
pose of  unloading  and  loading  cargoes.  And  that 
the  insured  is  not  bound  to  inform  the  insurers  of 
these  facts,  as  the.y  must  be  presumed  to  know  the 
nature  and  situation  of  the  places  to  which  the 
contract  of  insurance  relates,  the  topography  of 
the  places  mentioned  in  the  policy  being  matter  of 
general  knowledge,  with  which  every  underwriter 
takes  upon  himself  to  be  acquainted. 

Citation-Molloy,  bk.  2,  ch.  14,  sec.  8. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  ship  Etheta.dated  the  14th  of  August, 
1810,  for  $2,000.  at  a  premium  of  six  per  cent., 
"at  and  from  New  York  to  the  port  of  Sisal, 
in  the  Province  of  Yucatan,  with  liberty  to 
proceed  to  one  other  port  in  said  province,  not 
to  the  southward  of  Laguna  de  Terminos,  nor 
to  the  eastward  of  Cape  Catoche,  and  back  to 
New  York." 

The  cause  was  tried  at  the  sittings  in  the  City 
of  New  York,  on  the  19th  of  November,  1812, 
before  Mr.  Justice  Spencer. 

The  master  of  the  Etheta  deposed  that  he 
sailed  from  New  York  on  the  voyage  insured 
the  14th  of  August,  1810.  the  vessel  being 
in  every  respect  duly  equipped  for  the  voyage. 
He  arrived  at  Sisal  the  6lh  of  September,  and 
landed  the  cargo  except  two  lx>.\es  of  china, 
and  some  boards.  Sisal  is  an  open  roadstead, 
or  port,  having  no  harbor.  Vessels  lie  some 
miles  from  the  shore,  or  beach,  and  land 
and  receive  their  cargoes  by  the  aid  of  boats. 
The  ciHtom  house  of  Sisal  and  also  of  Silam, 
is  at  Merida,  an  inland  town  where  all  vessels 
are  entered  and  cleared.  On  the  arrival  of  the 
Etheta  at  Sisal  her  papers  were  sent  to  Merida, 
and  a  permission  obtained  to  land  her  rnrgo. 
On  the  4th  of  October  the  Etheta,  being  well 
and  sufficiently  ballasted  for  the  residue  of  her 
voyage,  sailed  for  the  port  of  Silam,  in  the 
Province  of  Yucatan,  having  obtained  from 
Merida  a  clearance  for  that  purpose,  and  also 
a  permit  to  take  in  a  return  cargo  at  Silam, 
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On  the  8th  of  October  the  Etheta  arrived  at 
Silam  and  anchored  about  eight  miles  from  the 
shore,  being  the  usual  and  customary  place  of 
anchorage  For  vessels  lying  there  for  the  pur- 
pose of  taking  in  cargoes.  Silum  and  Sisal  are 
ports  of  the  same  kind,  there  being  no  harbor  at 
either  place,  and  vessels  lie  from  eight  to  ten 
miles  from  the  shore  for  the  purpose  of  land- 
121*]  ing  and  *receiving  their  cargoes.  They 
are  both,  however,  called  and  known  as  ports, 
and  a  custom  house  officer  is  stationed  at  each 
place.  There  are  a  few  houses  at  Silam  near 
the  shore,  the  town  being  three  leagues  back  ; 
and  there  is  a  small  house  on  the  shore  near 
the  water,  in  which  the  custom  house  officer 
resides,  and  a  signal  house  to  denote  the  port. 
On  arriving  at  Silam  the  captain  delivered  to 
tin-  custom  house  officer  the  clearance  and  per- 
mit obtained  from  Merida,  and  was  thereupon 
permitted  to  take  on  board  a  cargo  of  logwood, 
which  had  been  previously  contracted  for  by 
the  consignee,  and  was  ready  for  delivery,  the 
export  duties  for  it  having  been  paid  by  the  con- 
signee at  Merida.  The  weather  was  so  boister- 
ous that  no  part  of  the  cargo  could  be  laden  on 
board  until  the  17th  of  October,  when  a  part 
was  taken  on  board.  The  weather  again  became 
so  boisterous  as  to  prevent  any  further  lading 
of  the  ship,  and  on  the  23d  of  October  the  ship 
was  driven  on  shore  in  a  most  violent  gale  of 
wind,  which  continued  for  two  days,  and  was 
wholly  wrecked  and  lost. 

On  his  cross-examination,  he  stated  that 
there  was  no  harbor  at  Silam.  A  sand  beach 
stretches  along  the  coast.  There  is  no  inland 
bar  or  shelter,  or  protection  from  storms,  and 
the  anchorage  is  bad.  The  Etheta  lay  off,  in 
the  open  sea,  about  nine  miles  from  the  shore 
She  took  in  a  ballast  of  sand  at  Sisal,  and  drew 
twelve  feet  of  water  while  she  lay  off  Silam. 
When  she  began  to  take  in  logwood  part  of  the 
ballast  was  discharged,  but  the  ship  was  an 
inch  deeper  in  the  water  than  before.  Cam- 
peachy,  about  one  hundred  and  eighty  miles 
from  Silam.  is  a  large  city  and  there  is  good 
anchorage  there.  The  navigation  is  more  dan- 
gerous on  this  coast  in  the  autumn  than  at 
other  seasons.  The  northerly  winds  then 
blow  with  most  violence.  The  wind  usually 
begins  at  the  S.  W.,  and  vessels  usually  put  to 
sea  as  the  proper  course  for  safety  in  case  of  a 
storm.  The  captain  would  have  put  to  sea  be- 
fore the  wind  changed,  but  he  thought  it  safe 
while  the  wind  was  at  N.  E.,  and  the  sudden 
change  to  the  N.  and  W.  was  deemed  extraor- 
dinary; and  as  it  then  blew  directly  on  shore, 
it  was  impossible  to  put  to  sea. 

Several  other  witnesses  deposed  to  the  same 
facts.  It  was  stated  that  Augostura,  Rio  Le- 
gartos  and  Silam,  and  other  places  where  ves- 
sels are  permitted  to  take  in  cargoes,  are  all 
open  roads. 

The  defendants  offered  to  prove  that  the 
trade  to  Yucatan  was  a  recent  trade,  and  by 
permission  only  of  the  Spanish  government ; 
that  the  consignee  resided  at  Merida,  and  that 
1 22*]  the  course  of  the  *voyage  and  the  man- 
ner of  loading  vessels  on  the  coast  was  known 
to  the  plaintiff,  who  was  bound  to  communi- 
cate the  information  to  the  defendants  ;  that 
had  the  defendants  known  the  facts  they 
would  have  computed  the  premium  at 
eighteen  per  cent.  This  evidence  was  objected 


to  by  the  plaintiff's  counsel  and  rejected  by  the 
judge. 

The  defendants  produced  a  witness  who  tes- 
tified to  a  conversation  between  the  master  of 
the  Etheta  and  one  of  the  defendants,  in 
which,  being  asked  why  he  did  not  put  to  sea. 
when  the  storm  arose,  the  master  replied  that 
so  much  ballast  had  been  taken  out  that  the 
ship  would  not  bear  her  canvass. 

The  judge  left  the  fact  of  seaworthiness  to- 
the  jury,  with  an  opinion  that  the  weight  of 
evidence  was  in  favor  of  the  plaintiff  ;  and  on 
the  other  points  raised  in  the  cause,  he  charged 
them  that  the  plaintiff  was  entitled  to  recover 
for  a  total  loss.  The  jury  found  a  verdict  for 
the  plaintiff  accordingly. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  S.  Jones,  Jr.,  for  the  defendants,  con- 
tended the  place  called  Silam,  where  the  ves- 
sel was  lost,  was  not  a  port  within  the  mean- 
ing of  the  policy,  and  that  the  ship  was  not  in 
the  due  prosecution  of  the  voyage  described 
in  the  policy  at  the  time  she  was  lost.  Silam 
was  not,  in  the  ordinary,  natural  and  proper 
sense  of  the  term,  a  port,  which  signifies  a 
harbor,  or  safe  station  for  ships.  A  roadstead 
is  an  open  port,  but  Silam  is  not  even  a 
roadstead  ;  it  lies  on  a  naked  beach,  or  shore, 
exposed  to  the  open  sea.  If  the  term  "  port  " 
is  to  be  considered  as  at  all  applicable  to  Silam 
it  must  be  on  the  ground  of  usage,  and  that 
usage  must  be  proved  to  be  established  and 
notorious,  so  that  all  persons  in  making  their 
contracts  must  be  presumed  to  have  reference 
to  such  well  known  acceptation,  or  usage.  (1 
Marsh,  on  Ins.,  186  ;  1  Caines'  Rep.,  45.)  Thin 
was  a  recent  trade,  and  it  ought  to  appear  that 
the  usage  was  known  to  the  defendants  as  well 
as  the  plaintiff. 

2.  The  vessel  was  not  seaworthy,  for  she 
had  not  on  board  at  the  time  of  the  loss  a  suffi- 
cient quantity  of  ballast.  The  verdict  ought 
to  be  set  aside,  not  only  for  the  misdirection  of 
the  judge,  but  as  against  evidence. 

Meaxi'8.  Golden  and  Hoffman,  contra,  con 
tended  that  the  term  "  port "  had  a  political 
and  commercial  sense.well  known  in  the  com- 
mercial world  as  a  place  of  entry,  where  the 
customs  are  collected,  *without  any  [*12& 
regard  to  the  natural  signification,  as  being  a 
harbor,  or  place  of  safety.  Silam,  therefore, 
may  be  a  port,  though  not  a  harbor.  Insurers- 
are  bound  to  know,  as  much  as  the  insured, 
the  nature  and  course  of  the  trade.  (Marsh, 
on  Ins.,  252,  258  ;  Doug.,  492  ;  2  Caines'  Rep., 
155.)  It  cannot  be  pretended  that  there  was. 
any  concealment  in  this  case.  The  insurers 
must  be  presumed  to  know  the  geographical 
position  and  relative  situation  of  the  places 
described  in  the  policy,  or  comprised  in  the 
voyage,  as  well  as  the  insured.  It  could  not 
be  requisite  for  the  plaintiff  to  inform  the  de- 
fendants of  facts  of  which  they  cannot  be  pre- 
sumed ignorant.  Besides,  Sisal  is  called  a  port 
in  the  policy,  and  it  is  in  evidence  that  Silam 
is  a  place  perfectly  similar.  The  defendants 
cannot  be  allowed  to  say  that  these  places 
are  not  ports,  after  calling  them  such  in  the 
policy. 

Whether  the  vessel  was  seaworthy  or  not 
was  a  question  of  fact  for  the  jury  to  deter- 
mine, and  they  have  decided  it. 
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Mr.  Wells,  in  reply,  insisted  that  the  term 
"  port,"  in  its  ordinary  and  legal  acceptation, 
meant  a  place  of  safety  for  vessels,  as  contra- 
distinguished from  the  open  sea.  It  is  said, 
that  as  Sisal  is  called  a  port  in  the  policy,  the 
defendants  are  estopped  to  say  that  Silam, 
where  the  vessel  was  lost,  was  not  a  port,  be- 
cause it  was  proved  to  be  like  Sisal.  But  be- 
cause Sisal  is  called  a  port  in  the  policy,  it 
does  not  follow  that  every  other  place  not  so 
described  is  to  be  considered  as  a  port  ;  and 
as  the  vessel  was  not  lost  at  Sisal,  the  plaint- 
iff is  not  helped  by  the  description  of  that 
place  in  the  policy. 

Again,  as  Sisal  is  called  a  port  in  the  policy, 
it  ought  to  answer  to  that  description  ;  for 
though  there  may  be  a  place  bearing  the  name 
of  Sisal,  yet  if  there  is  no  Port  Sisal  the  policy 
is  void  lor  want  of  a  terminus  ad  quern,  by 
which  the  voyage  is  to  be  defined.  If  a  ves- 
sel is  to  be  insured  form  London  to  Port  Rock- 
away,  that  description  would  not  make  Rock- 
away  a  port ;  it  being  well  known  to  be  only 
a  beach  on  the  south  side  of  Long  Island. 
Would  not  the  policy  be  void  because  there 
was  no  such  port  ? 

Again,  it  is  said  that  these  places  are  reputed 
and  called  ports  in  the  country  in  which  they 
are  situated,  and  it  is  the  usage  of  trade  so  to 
consider  them.  But  there  was  no  sufficient 
evidence  of  a  commercial  usage  on  the  sub- 
ject. The  evidence  of  reputation  and  usage 
ought  to  be  very  strong  in  such  a  case.  The 
trade  between  New  York  and  Yucatan  was 
recent,  and  none  of  the  witnesses  had  been  on 
the  coast  before.  The  rule  is  well  laid  down 
124*]  *in  Smith  v.  Wright,  that  "the  true 
test  of  commercial  usage  is  its  having  existed 
a  sufficient  length  of  time  to  have  become 
generally  known,  and  to  warrant  a  presump- 
tion that  contracts  are  made  in  reference 
to  it."  (1  Caines'  Rep.,  45.)  The  assured  are 
bound  to  communicate  to  the  insurers  what 
they  do  not  know,  and  what  the  assured  do 
know.  (VcUlance  v.  Dewar,  Park,  6th  edit., 
606.) 

The  agent  of  the  plaintiff  resided  at  Merida, 
and  the  plaintiff  must  have  known  the  situa- 
tion of  those  places  and  the  course  of  the  trade, 
and  ought  to  have  communicated  the  informa- 
tion to  the  defendants.  Had  they  known  the 
manner  of  taking  in  cargoes  on  that  coast  they 
would  have  demanded  a  much  higher  prem- 
ium. In  all  cases  where  the  insurer  has  been 
held  bound  by  the  usage  of  trade,  it  has  been 
found  by  a  jury,  on  competent  evidence,  posi- 
tively to  exist. 

The  ship  was  not  seaworthy,  for  had  she 
been  kept  properly  ballasted  she  might  have 
gone  to  sea  when  the  storm  commenced,  and 
thereby  been  saved.  Two  witnesses  testified 
that  the  master,  on  being  first  questioned,  de- 
clared he  might  have  gone  to  sea  had  the  ship 
been  sufficiently  ballasted. 

KKNT,  Ch.  J.  The  principal  ground  of  the 
motion  is,  that  the  place  where  the  ship  was 
lost  was  not  a  port,  within  the  meaning  of  the 
policy,  and  that  the  ship  was  not  in  the  due- 
prosecution  of  the  voyage  when  lost.  The 
voyage  insured  was  from  New  York  "  to  the 
port  of  Sisal,  in  the  Province  of  Yucatan, with 
liberty  to  proceed  to  one  other  port  in  said 
REP.,  10. 


province,  not  to  the  southward  of  Laguna  de 
Terminos  nor  to  the  eastward  of  Cape  Catoche, 
and  back  to  New  York."  The  ship  had  ar- 
rived at  Sisal  and  had  proceeded  to  Silam,  in 
the  Province  of  Yucatan,  and  within  the  spec- 
ified limits,  and  was  there  lost  by  a  peril  of 
the  sea.  It  was  in  proof  that  Sisal  was  an  opea 
roadstead  or  port,  having  no  harbor ;  vessels 
lying  some  miles  from  the  shore  or  beach,  and 
that  they  land  and  receive  their  cargoes  by  the 
aid  of  boats.  The  custom  house  of  Sisal  and 
Silam  was  at  Merida,  an  inland  town.  That 
the  ship,  when  the  storm  came  on  that  de- 
stroyed her,  was  at  anchor  at  Silam,  about 
eight  miles  from  shore,  being  the  usual  and 
customary  place  of  anchorage  for  vessels  when 
they  lie  for  the  purpose  of  receiving  a  cargo 
on  board.  That  Sisal  and  Silam  are  ports  of 
the  same  kind  and  both  are  reputed  and  known 
as  ports,  and  a  custom  house  officer  is  stationed 
at  each  place. 

The  parties  to  the  policy  are  to  be  presumed 
to  have  been  acquainted,  *at  the  time  [*125 
of  the  subscription,  with  the  nature  and  situa- 
tion of  the  places  to  which  the  contract  relates. 
The  underwriter  need  not  surely  have  been 
told  the  state  of  the  coast  of  the  Province  of 
Yucatan,  nor  the  topography  of  Sisal.  These 
are  general  topics  of  knowledge  of  which 
every  underwriter  takes  upon  himself  to  be  in- 
formed. The  word  "  port  "  in  the  po'icy  must 
be  taken  in  reference  to  subject  matter  to'which 
it  applied.  It  may  generally'mean  a  harbor  or 
shelter  to  vessels  from  storms  :' 


-Inxula  portum 


Efflcit  ohjectu  laterum,  quihus  omnts  ah  altit 
Franyitur,  inque  sinus  scindit  sese  unda  reductoe. 

But  when  the  term  is  applied  to  Sisal,  or  any 
other  trading  place  on  the  coast  of  Yucatan,  it 
cannot  mean  such  a  harbor,  for  it  is  well 
known,  and  was  proved  in  this  case,  that  there 
are  none  such  on  that  coast.  Humboldt  says 
that  there  is  not,  properly  speaking,  a  port  on 
the  whole  eastern  coast  of  New  Spain.  The 
word  was  used  here  to  designate  landing 
places,  at  Sisal  and  elsewhere,  within  the  pre- 
scribed limits,  where  ships  usually  delivered 
and  received  their  cargoes.  It  is  frequently 
defined  in  the  books  in  this  commercial  sense, 
without  any  particular  reference  to  its  fitness 
for  naval  security.  Molloy,  bk.  2,  ch.  14,  sec. 
8,  defines  a  port  to  be  a  public  place,  to 
which  the  officers  of  the  customs  are  appro- 
priated. 

It  would  be  most  extraordinary  if  the  policy 
could  not  protect  the  vessel  at  the  usual  anchor- 
age place  at  Sisal,  because  there  was  not  a  safe 
and  commodious  harbor  there.  The  defend- 
ants took  upon  themselves  the  risk  of  the  ves- 
sel while  at  Sisal,  and  one  other  such  port  in 
Yucatan,  with  all  the  inconveniences  of  such 
an  open  and  exposed  shore,  equally  as  they  as- 
sured the  extraordinary  perils,  if  any.  of  the 
navigation  of  the  Mexican  Sea.  If  Silam  was 

1.— See  HarRrave's  Law  Tracts,  Vol.  I.,  4fl,  where 
Lord  Halo,  in  his  Ti'eatixe  de  I*ortU>ux  Marl*,  de- 
fines the  several  terms,  road,  haven,  port  and 
cn-ek.  "  A  haven  is  a  place  for  the  receipt  and 
safe  ridinjr  of  ships,  so  situate  and  secured  hy 
land  circumjacent  that  the  vessels  thereby  ride 
and  and  anchor  safely,  and  are  fully  protected  by 
the  adjacent  lands  from  dnnjrerous  or  violent 
winds."  "  A  port  IB  a  haven,  and  somewhat 
more." 
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a  port  of  the  same  kind  with  that  of  Sisal, 
having  only  a  practicable  and  usual  place  for 
anchorage,  and  loading  and  unloading  of  car- 
goes, it  caine  within  the  description  in  the  pol- 
icy, which  was  to  the  port  of  Sisal  and  "  one 
other  port"  on  that  coast.  The  one  other 
port  did  not  mean  a  better  port,  either  for  con- 
12O*]  venience  *or  safety,  but  another  of  the 
same  kind.  And,  in  fact,  as  the  case  proves, 
the  ports  were  all  of  the  same  nature,  the  prov- 
ince affording  no  better  ;  and  they  were  used 
and  known  as  ports,  for  all  the  purposes  of  ex- 
ternal commerce.  Clearly,  then,  the  vessel 
was  under  the  protection  of  the  policy  while 
at  the  usual  anchorage,  and  engaged,  in  the 
usual  way.  in  taking  in  her  cargo  at  Silam. 

This  point  being  disposed  of,  the  others  are 
not  of  much  moment.  The  parol  evidence 
offered  by  the  defendants  was  properly  over- 
ruled. The  plaintiff  was  not  bound  to  com- 
municate to  the  defendants  his  knowledge  of 
Sisal,  and  of  the  other  ports  or  landing  places 
in  Yucatan.  These  were  matters  of  fact  and 
of  general  notoriety,  equally  open  to  the 
knowledge  of  both  parties,  and  which  both 
parties  must  be  presumed  equally  to  know. 
Whether  the  rate  of  premium  might  not  have 
been  higher,  if  the  defendants  had  sufficiently 
informed  themselves  of  the  nature  of  the  voy- 
age, is  a  point  not  open  for  inquiry,  so  long  as 
there  was  no  undue  concealment  on  the  part 
of  the  plaintiff.  The  rate  of  premium  may 
be  resorted  to  as  one  guide  to  interpretation, 
when  interpretation  is  wanting,  but  when  the 
voyage  is  described  with  sufficient  certainty, 
it  cannot  be  admitted  to  vary  the  sense.  As 
to  the  seaworthiness  of  the  ship,  it  was  a  ques- 
tion of  fact  submitted  to  the  jury,  and  there 
is  no  sufficient  ground  on  which  to  question 
the  justness  of  their  conclusion. 

Per  totam  Curiam. 

Motion  denied. 

Cited  in-104  Mass.,  514. 


DE  LONGUEMERE 
THE  FIREMEN  INSURANCE  COMPANY. 

Marine  Insurance — An  Open  Roadstead  may  be 
Included  in  tlie  Term  Port —  Vessel  Driven 
Ashore — Recovery  for  Total  Loss. 

Insurance  on  a  vessel,  "  at  and  from  her  last  port 
of  lading  in  the  Province  of  Yucatan,  to  New 
York." 

The  vessel  while  taking  in  her  cargo,  at  Angos- 
tura, in  the  Province  of  Yucatan,  which  is  an  open 
road,  was  driven  on  shore,  by  a  storm  and  lost.  It 
was  held  that  the  term  "  port "  must  be  understood 
in  reference  to  the  voyage  described  in  the  policy  ; 
and  there  being  no  regular  ports  or  harbors  in  the 
Province  of  Yucatan,  that  Augostura  and  such 
places  are  there  called  ports ;  and  in  reference  to 
the  contract,  are  to  be  considered  as  so  understood 
by  the  parties,  and  that  the  insured  were,  therefore, 
entitled  to  recover  for  a  total  loss. 

THIS  was  an  action  on  a  policy  of  insur- 
ance on  the  brig  Sally,  dated  "25th  Sep- 
tember, 1810,  valued  at  the  sum  insured,   "at 
and  from  her  last  port  of  lading  in  the  Prov- 
ince of  Yucatan,  to  New  York." 

This  cause  was  tried  at  the  same  time  with 
the  last  cause,  and  there  was  the  same  evi- 
dence and  the  same  proofs  offered  and  rejected; 
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except  that  the  Sally  went  from  Sisal  to  Au 
gostura,  in  *the  Province  of  Yucatan,  [*127 
having  obtained  a  permit  from  the  custom- 
house at  Merida,  to  take  in  a  cargo  of  log- 
wood, and  to  sail  from  Augostura  to  New 
York.  Augostura,  like  Sisal  and  Silam,  is  an 
open  road  ;  and  the  Sally  was  anchored  about 
a  mile  from  the  shore,  on  the  5th  October, 
1810,  for  the  purpose  of  taking  in  her  cargo, 
which  was  ready  for  her.  She  began  to  take 
in  her  cargo,  by  means  of  boats,  under  the  in- 
spection of  a  custom  house  officer,  and  con- 
tinued loading  until  the  19th  October,  when 
the  wind  began  to  blow  hard,  and  during  the 
night  increased  to  a  violent  storm,  which  con- 
tinued with  a  very  heavy  sea.  until  the  23d  Octo- 
ber, when  the  vessel,  after  losing  her  windlass 
by  a  heavy  sea,  parted  her  cable,  and  was 
driven  on  shore  and  lost. 

The  master  of  the  Sally  testified  that  Sisal, 
Silam  and  Augostura  are  called  ports,  by  the 
custom  house  officers,  and  others ;  and  that 
there  were  no  proper  harbors  on  the  coast  of 
Yucatan,  except  for  small  vessels. 

Per  Curiam.  The  policy  on  this  vessel  was 
"at  and  from  her  port  of  lading  in  the  Prov- 
ince of  Yucatan  to  New  York."  She  was  at 
the  port  of  Augostura  in  that  province,  receiv- 
ing her  return  cargo,  when  she  was  lost.  This 
was  one  of  the  usual  and  customary  places  for 
delivering  and  receiving  cargoes  on  the  coast 
of  Yucatan,  and  as  much  of  a  port  as  any 
other  place  of  lading  within  the  province. 

TJiis  case,  therefore,  comes  precisely  within  tlie 
reasoning  adopted  in  the  former  case,  and  the 
motion  for  a  new  trial  ought,  also,  to  be  denied. 

Cited  in— 3  Blatchf .,  233 ;  2  Allen.  92. 


DE  LONGUEMERE 


THE  PHCENIX  INSURANCE  COMPANY. 

Marine  Insurance  —  On  Freight  Carried  or  not 
Carried  —  Vessel  Driven  Ashore  —  Recovery  for 
Total  Loss. 

Insurance  on  freight  "  valued  at  the  sum  insured, 
carried  or  not  carried."  A  part  only  of  the  cargo 
was  on  board,  when  the  vessel  was  driven  on  shore 
and  lost  in  a  gale  of  wind.  It  was  held  that  the  in- 
sured was  entitled  to  recover  for  a  total  loss. 


was  an  action  on  a  policy  of  insurance 
-L  on  the  freight  of  ibe  ship  Etheta,  for  the 
same  voyage  as  described  in  tlie  former  case 
on  the  ship,  p.  120.  The  policy  contained  the 
following  written  clause:  "The  said  freight 
hereby  insured  is  valued  at  the  sum  insured, 
caaried  or  not  carried."  The  cause  was  tried 
at  the  same  time  with  the  other  causes,  and 
the  same  evidence  given,  and  the  same  proof 
offered  and  rejected.  A  verdict  was  found  for 
the  plaintiff  for  a  total  loss. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  argued  by  Mes- 
srs. S.  Jones,  Jr.,  and  Well*  for  the  defendants, 
and  Messrs.  Golden  and  Hoffman  for  the  plaint- 
iff. 

Per  Curiam.     This  policy  was  on  the  freight 

of  the  Etheta*on  the  voyage  mentioned  [*128 
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in  the  former  case.  The  ship  had  only  a  part 
of  her  cargo  on  board  when  the  loss  happened; 
but  as  the  freight  was  valued  at  the  sum  insured 
"carried  or  not  carried,"  there  cannot  be  a 
question  but  that  the  plaintiff  is  entitled  to  re- 
cover as  for  a  total  loss,  notwithstanding  a  full 
cargo  was  not  on  board. 

Motion  denied. 


GREEN  t>.  GUTHRIE. 

The  8ame  notice  of  assessment  of  damages,  be- 
fore the  clerk,  must  be  given  as  for  the  trial  of  a 
cause.* 

THE  COURT  stated  the  rule  of  practice  to 
be,  that  the  same  notice,  of  assessment  of 
damages  by  the  clerk,  or  of  executing  a  writ 
of  inquiry,  must  be  given,  as  for  the  trial  of  a 
cause,  where  an  issue  was  joined. 


HASWELL  v.  BUSSING. 

Examination  of  Witnesses  de  bene  esse  in  Jus- 
tice Court  i*  Error. 

If  a  justice  of  the  peace,  examines  a  party,  as  a 
witness  ile  bene  ew<e.  in  a  cause,  it  is  error,  though  it 
is  stated  in  the  return,  that  he,  afterwards,  disre- 
garded the  evidence  as  improper. 

*Mayell  v.  Spraffue,  8  Cowen's  Rep.,  116. 
JOHNS.  REP.,  10. 


IN  ERROR,  on  certiorari  from  a  justice'* 
court.     The  material  fact  stated  on  the  re- 
turn was  that  the  justice  admitted  one  of  the 
parties,  as  a  witness  de  bene  esse ;  but  that  he 
afterwards  disregarded  the  testimony,  not  con- 
sidering it  as  evidence  in  the  cause.* 
Mr.  J.  Hamilton  for  the  plaintiff  in  error. 
Mr.  Foot,  contra,. 

Per  Curiam.  The  judgment  must  be  re- 
versed. It  would  lead  to  great  abuse,  if  a  jus- 
tice were  allowed  to  admit  a  witness  to  testify, 
de  bene  ease,  and  to  say  that  he  afterwards  disre- 
garded the  evidence. 

Cited  in-15  Johns.,  340 ;  4  Denio,  156;  3  Barb.,  156, 
615 ;  7  Barb.,  587 :  3  T.  &  C.,  332 ;  2  Daly,  520 ;  3  Co. 
R.,  245. 


GENERAL  RULE. 

ORDERED,  That  whenever  a  motion  shall 
be  made  to  set  aside  a  report  of  referees, 
on  the  merits,  or  for  a  new  trial,  upon  newly 
discovered  evidence,  copies  of  the  affidavits 
whereon  the  motion  is  made  or  opposed  shall 
be  furnished  to  each  of  the  judges  on  the 
opening  of  the  argument :  And  whenever  a 
motion  shall  be  made  in  arrest  of  judgment, 
copies  of  the  pleadings,  or  of  so  much  thereof 
as  may  be  necessary,  shall  be  delivered  to  each 
of  the  judges  on  making  the  motion. 

065 


[END  OF  JANUARY  TERM,  1813.] 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 


OP   THE 


MAY  TEHM,  1813,  IN  THE  THIRTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


VAN  LOAN  «.  KLINE. 

Attachment  by  Justice  at  Insta-nce  of  bona  fide 
Oreditor  Creates  Lien  —  What  will  Forfeit. 

An  attachment  Issued  by  a  justice,  under  the  Act 
<sess.  31,  ch  20t,  sec.  21),  at  the  instance  of  a  bona  fide 
creditor,  and  in  a  case  warranted  by  law,  creates  a 
lien  upon  the  goods  attached,  not  only  against  the 
acte  of  the  debtor  himself,  but  against  a  subsequent 
attachment  or  execution  of  any  other  creditor  ; 
but  the  lien  will  be  lost  if  the  creditor  does  not  pros- 
ecute his  suit  to  judgment  and  execution  with  all 
due  diligence. 

Citations—  Act,  sess.Sl,  ch.  204,  sec.  21;  Kirby,  40. 


was  an  action  of  trover.  At  the  trial, 
JL  the  plaintiff  proved  his  property  in  the 
goods,  and  a  demand  and  refusal  of  them.  It 
was  admitted  that  on  the  8th  October,  1811,  a 
judgment  was  entered  up  and  docketed,  by 
virtue  of  a  warrant  of  attorney,  on  a  bond, 
against  one  Eaton,  at  the  suit  of  T.  Crosswell; 
on  which  judgment  a./?,  fa.  was  issued,  tested 
the  18th  August,  1811,  which  was  delivered 
to  the  plaintiff  as  Sheriff  of  the  County  of 
Green,  on  the  llth  October,  1811.  It  was 
proved  that  the  plaintiff,  on  the  day  be  re- 
ceived the  execution,  went  to  the  house  of 
Eaton,  and  found  the  property  in  question 
locked  up  in  a  room',  the  key  of  which  was  in 
possession  of  a  constable,  who  had  attached 
the  goods  of  Eaton,  prior  to  the  delivery  of 
the  execution  to  the  plaintiff,  by  virtue  of  an 
attachment  issued  pursuant  to  an  Act  of  1808, 
sess.  81,  ch.  204,  sec.  21,  by  a  justice  ;  and 
that  judgment  was  entered  up  on  the  attach- 
ment the  6th  October  1811  ;  and  the  property 
was  sold  by  the  constable  on  execution,  sub 
sequent  to  the  delivery  of  the  fi.  fa.  to  the 
sheriff,  who  forbade  the  sale  by  the  constable, 
and  claimed  the  property  under  the  execution 
held  bv  him.  It  appeared  that  the  property 
IIJO*^  was  sold  *by  the  constable  as  well  on 
the  execution  issued  on  the  judgment  on  the 
attachment  as  under  other  executions  in  his 
hands,  being  more  than  thirty  ;  and  the  de 
fendant  purchased  the  property  in  question 
under  such  sale  by  the  constable. 

A  verdict  was  taken  for  the  plaintiff  for 
seventy-three  dollars  and  seventy-five  cents, 
subject  to  the  opinion  of  the  court  on  a  case 
containing  the  above  facts 


Mr.  Sedgwick,  for  the  plaintiff.  By  the 
twenty-first  section  of  the  Act  (sess.  81,  ch. 
204)  for  the  More  Speedy  Recovery  of  Debts 
to  the  value  of  Twenty-five  Dollars,  justices 
of  the  peace  are  authorized  to  grant  an  attach- 
ment against  the  property  of  an  absconding  or 
concealed  debtor,  and  the  constable  is  directed 
to  keep  the  property  so  attached,  to  satisfy 
the  judgment  which  may  be  rendered  in  favor 
of  the  creditor.  This  Act  gives  a  preference 
to  the  particular  creditor  suing  out  the  attach- 
ment, which  he  could  not  have  had  under  the 
general  law  relative  to  absent,  absconding  or 
concealed  debtors  ;  but  it  does  not  alter  the 
law  in  regard  to  prior  executions. 

Again,  this  is  a  case  of  conflicting  execu- 
tions, and  that  held  by  the  plaintiff  being  first 
tested,  and  first  delivered  to  the  sheriff,  has 
the  legal  preference.  (8  John's  Rep.,  446  ;  Cro. 
Eliz.,  174,  181  ;  1  Ld.  Raym.,  252  ;  7  Term. 
Rep.,  20  ;  1  Bos.  &  Pull.,  571 ;  1  Saund.,  219.) 

It  may  be  said,  perhaps,  that  the  defendant 
was  an  innocent  and  bona  fide  purchaser,  and 
ought,  therefore  to  be  protected  ;  but  he  was 
not  such  a  purchaser.  He  had  notice  of  the 
prior  execution  and  claim,  and  purchased  at 
his  peril. 

Mr.  Foot,  contra.  By  the  seventh  section  of 
the  Act  Relative  to  Judgments  and  Execu- 
tions (sess.  24,  ch.  105),  an  execution  binds  the 
goods  only  from  the  time  of  its  delivery  to  the 
sheriff.  The  property  of  the  defendant  was 
subject  to  all  legal  liens,  and  this  attachment 
was  a  legal  lien,  which  could  not  be  taken 
away  by  a  subsequent  execution.  Even  under 
the  general  law  as  to  proceedings  against  ab- 
sconding and  concealed  debtors,  was  it  ever 
supposed  that  after  the  property  of  the  debtor 
was  attached  it  could  be  taken  away  by  an  ex- 
ecution subsequently  issued  V 

True,  this  is  a  contest  between  two  creditors ; 
but  the  defendant  has,  by  means  of  the  attach- 
ment, gained  a  legal  preference. 

Mr.  Sedgicick,  in  reply,  said  there  was  a 
good  reason  why  the  execution  of  a  judgment 
creditor  ought  to  be  preferred,  because  he  had 
established  the  legality  and  justice  of  his  de- 
mand ;but  the  creditor  *suing  out  the  [*1J?1 
attachment  had  not  ;  he  does  not  even  make 
affidavit  as  to  the  amount  or  justice  of  his 
claim.  The  act  merely  enables  the  constable 
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to  take  and  keep  the  property  safe  as  between 
•debtor  and  creditor. 

Per  Curium.  The  attachment  issued  under 
the  Act  of  1H08,  sess.  31,  ch.  204,  and  was  duly 
-served  not  only  before  the  execution  under 
which  the  plaintiff  acted,  but  prior  to  the 
judgment  on  which  it  issued.  The  Act  directs 
the  constable  serving  the  attachment  to  take 
And  safely  keep  the  goods,  to  satisfy  such 
judgment  as  may  be  rendered  in  favor  of  the 
creditor,  and  to  remove  the  goods,  on  receiv- 
ing security,  that  they  shall  be  produced  to 
satisfy  any  execution  which  may  be  issued  on 
such  judgment.  The  service  of  the  attach- 
ment seems,  then,  to  place  the  goods  in  the 
•custody  of  the  law,  or,  at- least,  to  createa  valid 
lien  which  the  subsequent  execution  in  another 
.suit  cannot  remove.  If  the  attachment  has  not 
this  effect,  what  is  to  become  of  the  security 
which  the  constable  is  to  take  ;  and  shall  the 
bond  be  deemed  forfeited  when  the  law  per- 
mits an  execution  in  another  case,  and,  with- 
-out  any  pretention  to  priority,  to  seize  and  ap- 
propriate 'the  goods  ?  If  the  service  of  the 
attachment  be  not  a  lien,  the  proceeding  is  use- 
less, for  it  may,  at  any  time,  be  defeated  by  the 
debtor,  by  confession  of  judgment  to  another 
creditor  ;  and  it  would  be  the  greatest  injustice 
to  enforce  the  forfeiture  of  the  bond  when  the 
law  permits  the  property  to  be  seized  in  the 
hands  of  the  security.  The  test  of  the  execu- 
tion, though  prior  to  the  attachment,  cannot 
make  that  process  overreach  and  defeat  the  at- 
tachment by  relation  ;  for  a  fiction  cannot  take 
away  a  vested  right.  Nor  can  the  public  suf- 
fer any  inconvenience  from  the  binding  effect 
•of  the  attachment ;  for  the  attachment  is  to  be 
returned  to  the  justice  as  speedily  as  a  sum- 
mons, and  the  justice  is  then  to  proceed  imme- 
diately in  the  cause,  in  like  manner  as  if  a 
summons  had  been  personally  served  on  the 
defendant. 

It  accordingly  appears  to  us  to  be  the  true 
•construction  of  "the  Act,  that  the  attachment, 
if  issued  at  the  instance  of  a  bomifide  creditor, 
.and  in  a  case  warranted  by  law,  creates  a  lien 
upon  the  goods,  not  only  against  the  acts  of 
the  debtor  himself,  but  against  the  subsequent 
attachment  or  the  subsequent  execution  of  any 
other  creditor.  This  lien  is  no  doubt  tempo- 
rary, and  will  expire  if  the  creditor  does  not 
prosecute  his  suit  to  judgment  and  execution 
I'W]  *with  all  due  diligence.  In  Connecti- 
cut an  attachment  cannot  hold  the  property 
for  more  than  sixtv  days  after  the  judgment. 
(fitielv.  Metcalf,  tfirby,  40.) 

Judgment  for  the  defendant. 

Cited  in -30  Wend,  2*> :  83  Barb.,  437  :  10  Abb.  Pr., 
M:  5B<M..536;2  Hilt..  217. 


THE  EXECUTORS  OF  ROGERS 
BERRY. 

Infamy — Sale,,  Gift,  and  Actual  Dflirery  of 
Chattel  by  Infant  in  Voulahle,  —  Witntime* — 
When  Manumitted  Slave  G'nmi)ftent. 

A  manumission  of  a  slavo  by  an  infant,  though 
-dono  with  the  approbation  and  conwntof  his  trnar- 
(linii.  is  voidable;  but  the  manumission,  though  de- 

•JoiiNB.  RKP.,  10. 


feasible,  being1,  in  the  meantime,  valid,  the  slave  so 
manumitted  is  a  competent  witness.  The  power 
of  the  infant  to  revoke  the  gift  on  coming  of  agre  is 
an  objection  to  the  credit  of  the  witness  only. 

Citation— Perkins,  sec.  12. 

THIS  was  an  action  of  trover  for  a  negro 
girl.  The  cause  was  tried  at  the  Wash- 
ington Circuit,  in  June,  1812.  before  Mr.  Jus- 
tice Yates.  Aithe  trial,  the  plaintiff  offered  a 
negro  man,  named  Adam,  as  a  witness.  The 
defendant  objected  to  his  competency,  and 
proved  that  he  was  the  slave  of  the  testator  at 
the  time  of  his  death.  The  plaintiffs  then 
proved  that  by  his  last  will  and  testament  the 
testator  bequeathed  the  slave,  with  other  prop- 
erty, to  his  son  Walter,  and  to  his  assigns, 
to  serve  him  or  them  until  the  17th  of  April, 
1817,  on  which  day  and  year  the  testator  gave 
the  slave  his  freedom,  and  declared  that  from 
that  time  he  should  be  considered,  to  all  intents 
and  purposes,  emancipated.  Walter,  by  an 
instrument  in  writing  under  his  hand,  dated 
the  8th  of  January,  1811,  stating  that  he  was 
the  master  and  owner  of  the  negro  man  named 
Adam,  aged  thirty  years,  bequeathed  to  him 
by  the  last  will  of  his  father,  and  considering 
the  impropriety  of  holding  Adam  longer  in 
servitude,  and  in  consideration  of  his  having 
been  faithful,  &c.,  and  being  of  sufficient  abil- 
ity to  maintain  himself,  he  thereby,  from  prin- 
ciples of  benevolence  (having  first  obtained  the 
approbation  of  his  guardian),  manumitted  and 
set  him  free  from  the  date  of  the  instrument. 
It  appears  that  Walter  was  eighteen  years  of 
age  at  the  time  he  executed  this  instrument  of 
manumission,  and  that  his  guardian  indorsed 
thereon  his  written  consent  to  the  act  of  manu- 
misssion. 

The  objection  to  the  witness  was  still  in- 
sisted on,  on  the  ground  that  the  instrument 
of  manumission,  being  executed  by  an  infant, 
was  voidable,  and  the  manumission,  therefore, 
not  absolute,  but  revocable.  The  judge  de- 
ciding against  the  competency  of  the  witness, 
a  verdict  was  found  for  the  defendant 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Skinner,  for  the  plaintiffs. 

Mr.  Weston,  contra. 

*Per  Curiam.  The  manumission  by  [*  1 33 
the  infant  was  voidable  when  he  should  come 
of  age.  The  sale,  gift  and  actual  delivery,  of 
a  chattel  by  an  infant  is  voidable.  (Perkins, 
sec.  12.)  But  in  the  meantime,  the  sale,  gift, 
or  transfer,  is  valid,  and  the  interest  which 
passes,  or  is  released  thereby,  vests.  The 
manumission  being  valid,  though  defeasible 
afterwards,  the  witness  was  not,  at  the  time,  a 
slave,  and  the  objection  to  his  competency 
was  not  well  taken.  He  must  be  a  slave  at 
the  time  to  come  within  the  disqualification 
prescrilx'd  by  the  statute  The  power  which 
the  infant  had  of  revoking  the  gift  on  coming 
of  age,  would,  no  doubt,  have  a  strong  and 
undue  bias  on  the  mind  of  the  witness,  but  this 
would  be  an  objection  to  his  credit  only.  He 
could  not  be  set  aside  on  the  ground  of  being 
a  subsisting  slave.  -The  verdict  must,  there- 
fore, be  set  aside,  and  a  new  trial  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

Ne. ir  truil  ffra  n  ted. 
(Itod  In— 7  Cow.,  181. 
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STANLEY. 

Real  Property—  When  Patent  is  Void  for  Mis- 
nomer of  Patentee,  Title  Remain*  in  the  State 
—  Act  to  Correct  a  Mistake  i»  in  Effect  a  legis- 
lative Grant  —  Parol  Evidence  Adininnible  to 
Ascertain  Patentee. 

A  patent  for  a  military  lot  was  granted  to  David 
Hungerford,  a  soldier,  without  any  other  words  of 
description,  to  identify  the  patentee.  In  an  action 
of  ejectment,  the  lessors  claimed  the  lands  as  heirs 
of  Daniel  Hungerford,  a  deceased  soldier,  alleged 
to  be  the  patentee  intended,  and  the  defendant 
claimed  under  the  heir  of  a  person  of  the  name  of 
David  Hungerford. 

And  an  Act  of  the  Legislature  was  passed,  declar- 
ing that  Daniel  Hungerford,  the  ancestor  of  the 
lessors,  was  the  patentee  intended,  and  that  the 
land  should  be  vested  in  him,  in  the  same  manner 
as  if  he  had  been  named  in  the  patent  ;  it  was  held, 
that  if  a  title  had  legally  vested  under  the  patent,  it 
could  not  be  devested  by  the  Legislature  ;  but  the 
patent  being  held  void,  by  reason  of  the  misnomer, 
so  that  the  heirs  of  Daniel  Hungerford  could  not 
take  under  it,  the  land  remained  in  the  State,  and  it 
being  proved  that  the  ancestor  of  the  lessors  was 
the  real  patentee  intended,  the  Act  was  to  be 
deemed  a  legislative  grant  to  him,  supplying  the 
place  of  a  patent. 

Parol  evidence  was  held  admissible  to  ascertain 
the  patentee,  and  show  the  mistake,  it  being  a  latent 
ambiguity. 

Where  a  person  enters  upon  a  military  lot,  under 
color  of  title  by  descent,  acd  leases  it,  the  defend- 
ant is  not  entitled  to  compensation  for  his  improve- 
ments under  the  Act.  (Sess.  26,  ch.  88.) 

Citations—  Act  April  6,  1790  ;  5  Co.,  68  ;  2  Atk.,  373  ; 
1  Ves.,  Jr.,  266;  6  T.  R.,  671  :  Cro.  Eliz.,  328  ;  Bacon's 
Maxims.  107  :  Co.  Litt.,  3  a  ;  Act  April  5,  1803,  sess. 
26,  cb.  88. 


was  an  action  of  ejectment  brought  to 
J-  recover  lot  No.  90,  in  the  twenty-fifth 
township  in  the  military  tract  now  in  the  town 
of  Cincinnatus,  and  was  tried  at  the  Courl- 
landt  Circuit,  the  llth  of  September,  1812,  be- 
fore Mr.  Justice  Van  Ness. 

The  lessors  of  the  plaintiff  were  the  heirs-at- 
law  of  Daniel  Hungerford,  and  to  support 
their  title  produced  a  patent  from  the  people 
of  the  State  to  David  Hungerford,  a  soldier, 
for  the  premises  in  question,  which  patent 
passed  the  secretary's  office  in  1791.  The 
lessors  also  gave  in  evidence  an  Act  of  the 
Legislature,  passed  April  10,  1805,  entitled 
"  An  Act  for  the  Relief  of  Daniel  Hunger- 
ford."  It  recited  that  whereas  it  appeared 
that  letters  patent  had  issued  in  the  name  of 
134*]  David  Hungerford  for  *lot  No.  90,  in 
Cincinnatus,  which  grant  was  intended  for 
Daniel  Hungerford  ;  therefor,  it  was  thereby 
enacted,  &c.,  "that  the  said  letters  patent 
shall  be  deemed  to  have  vested  the  said  lot  in 
the  said  Daniel  Hungerford,  in  the  same  man- 
ner as  if  such  letters  patent  had  been  issued  in 
the  name  of  said  Daniel."  The  lessors  also 
produced  the  following  extract  from  the  bal- 
lot ing-book  kept  in  the  office  of  the  Secretary 
of  State  : 

"THE  DEAD  OF  SEVERAL  REGIMENTS. 


Names  and   rank. 
H. 
Hungerford, 
David. 

Regt. 
First. 

Company,     j  Towns. 

M'Kean's.  !    25. 

1 

Lot. 
90. 

Acres. 
500. 

To  this  was  subjoined   the  certificate  of  the 
secretary,  that  it  was  a  true  extract  from  the 
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balloting-book,  kept  by  the  commissioners  of 
the  land  office,  and  that  no  other  person  of 
the  name  of  Hungerford  was  to  be  found  in 
the  book.  Samuel  Anderson,  a  witness  for 
the  plaintiff,  testified  that  he  was  a  soldier  in 
Captain  M'Kean's  company,  in  the  First  Regi- 
ment, and  lived  in  the  place  where  the  com- 
pany was  first  raised,  which  was  in  Cherry 
Valley,  in  Otsego  County,  on  the  Mohawk, 
where  he  enlisted  ;  that  he  knew  Daniel  Hun- 
gerford, the  father  of  the  lessors,  who  lived  in 
the  same  place,  perfectly  well ;  that  Daniel 
Hungerford  enlisted  and  served  in  the  same 
company,  until  the  autumn,  or  early  in  the 
winter,  of  1778,  when  he  died  at  the  Saratoga 
Barracks ;  that  he  was  the  only  man  of  the 
name  of  Hungerford  ever  in  that  company  ; 
the  witness  knew  no  other  person  of  that  name 
in  the  New  York  line,  and  had  there  been  any 
other  person  of  the  name  of  Hungerford  in  the 
first  regiment,  he  should  certainly  have  known 
him. 

Major  James  Thompson  also  testified  that 
he  first  enlisted  as  a  private  in  M'Kean's  com- 
pany, and  served  in  it  until  after  M'Kean 
died  ;  that  he  knew  Daniel  Hungerford  per- 
fectly well ;  that  Daniel  H.  served  in  M'Kean's 
company  until  early  in  the  winter  of  1778, 
when  he  died  at  the  Saratoga  Barracks  ;  that 
he  knew  every  man  in  the  first  regiment ;  and 
there  was  no  person  of  the  name  of  David 
Hungerford  in  M'Kean's  Company,  or  in  that 
regiment. 

The  defendant's  counsel  objected  to  any 
evidence  that  went  to  contradict  or  vary  the 
patent ;  and  submitted  to  the  judge  whether  it 
was  competent  to  the  Legislature,  after  the 
patent  had  issued,  *to  pass  an  Act  vest-  [*1 3£> 
ing  the  title  to  the  land  in  Daniel  Hungerford  ; 
and  the  point  was  reserved,  with  liberty  to  the 
defendant  to  move  for  a  new  trial. 

The  defendant  claimed  title  under  David 
Hungerford,  and  proved,  by  his  parents,  that 
he  enlisted  in  the  Army  of  the  United  States, 
during  the  Revolutionary  War,  and  was  taken 
prisoner,  and  after  his  release  he  served  in  the 
New  York  line  until  the  en.l  of  the  war,  when 
he  received  his  discharge  ;  but  it  did  not  ap- 
pear in  what  company  or  regiment  he  served. 
In  1785  he  married  at  his  father's  house  in 
Bristol,  in  the  State  of  Connecticut,  and  soon 
after  went  to  sea,  and  never  returned.  His 
parents  heard  that  he  died  in  the  island  of  Jer- 
sey. He  left  a  daughter,  an  only  child,  who 
was  married  to  Nathan  Stanley,  who  entered 
into  possession,  in  right  of  his  wife,  and  after- 
wards leased  the  premises  to  the  defendant. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff.  The  defend- 
ant submitted  to  the  judge  whether  he  was  not 
entitled  to  be  paid  for  his  improvements, 
under  the  Act  of  the  5th  of  April,  1803,  sess. 
26,  ch.  88,  and  the  point  was  also  reserved  for 
the  opinion  of  the  court. 

Mr.  SiU,  for  the  defendant,  contended  that 
from  the  evidence  it  appeared  that  David 
Hungerford  was  a  person  entitled  to  bounty 
land  under  the  Acts  of  the  Legislature.  The 
patent  having  issued  for  a  good  consideration, 
it  vested  a  title  in  the  patentee  named,  which 
cannot  be  defeated  by  any  evidence  extrinsic, 
or  dehors  the  patent.  The  ballot-book  was  not 
required,  or  authorized  by  any  statute,  and  the 
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minute  in  that  book  cannot  be  allowed  to  de- 
feat or  alter  the  patent. 

But  admitting  the  evidence  of  the  ballot- 
book,  he  contended  that  there  being  a  mistake 
in  the  Christian  name,  it  vitiated  the  patent ; 
and  as  nothing  passed  to  Daniel  Hungerford, 
it  must  inure  to  David  Hungerford,  who  was 
entitled  to  bounty  land.  (Cro.  Jac. ,  558  ;  Cro. 
Eliz.,  328;  Co.  Litt.  3  a;  4  Co.,  55.)  And 
before  any  claim  was  made  by  the  heirs  of 
Daniel  Hungerford,  an  actual  settlement  was 
made  on  the  land  in  right  of  the  daughter  and 
heir  of  David  Hungerford,  and  the  defendant 
is  to  be  considered  as  a  purchaser. 

Again,  was  it  competent  to  the  Legislature 
to  devest  the  interest  of  David  Hungerford  ? 
In  England  there  are  certain  prescribed  rules 
of  proceeding  in  obtaining  a  private  Act  of 
Parliament,  intended  to  guard  against  sur- 
prise, or  mistake,  which  are  not  observed  here. 
13«*]  (Cruise's  Dig.,  tit.  33,  sec.  54.)  *The 
act,  in  the  present  case,  was  more  of  a  judicial 
than  a  legislative  act.  By  the  Constitution  the 
Senate  and  Assembly  have  a  legislative  power 
only.  They  cannot  take  the  property  of  A 
and  give  it  to  B  unless  some  great  public  in- 
terest imperiously  demands  it.  (7  Johns.  Rep., 
477  ;  2  Cranch,  272.) 

The  defendant  is  entitled,  at  least,  to  a  com- 
pensation for  the  improvements.  There  was 
an  actual  lease,  and  if  for  life,  the  defendant 
is  a  purchaser  (Cruise's  Dig.,  tit.  32,  sec.  44- 
47),  under  color  of  title,  and  is,  therefore, 
within  the  provision  of  the  Act.  (Sess.  26,  ch. 
98.) 

Mr.  Seely,  contra,  insisted  that  parol  evidence 
was  admissible  to  show  a  mistake  in  the  name 
of  the  grantee.  Such  evidence  had  been  ad- 
mitted in  the  case  of  a  will  (Pow.  on  Dev., 
477  ;  6  Term  Rep.,  671  ;  2  Eq.  Cas.  Abr.,  415, 
416),  and  there  was  no  good  reason  why  the 
same  rule  should  not  apply  to  a  grant.  Lord 
Coke  is  of  opinion  that  a  grant  may  be  good, 
though  there  is  a  mistake  in  the  Christian  name. 
If,  then,  the  evidence  is  admissible  to  show 
the  person  intended,  and  who  is  to  take,  there 
is  an  end  to  the  controversy  between  the 
parties. 

As  to  compensation  for  the  improvements 
made  on  the  land,  the  statute  applies  only  to 
real  and  bonti  fide  purchasers  who  may  be  sup- 
posed to  be  ignorant  of  the  original  source  of 
the  title.  The  defendant  is  not  such  a  pur- 
chaser, and  Stanley,  the  lessor,  did  not  claim 
by  purchase. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

The  patent  which  issued  in  the  name  of 
David  Hungerford  wits  undoubtedly  intended 
for  the  soldier  by  the  name  of  Hungerford 
(then  dead),  who  belonged  to  M'Kean's  com- 
pany, in  the  First  New  York  Regiment.  This 
intention  is  manifest  from  the  balloting-book 
in  the  secretary's  office,  and  from  the  prem- 
ises, being  a  military  lot  and  part  of  the  lands 
set  apart  by  law  for  the  two  regiments  belong- 
ing to  this  State,  and  from  the  further  fact 
that  by  the  provision  in  the  Act  of  the  6th  of 
April,"  1790,  the  lots  were  to  be  balloted  for, 
and  the  patents  to  issue  in  pursuance  thereof, 
and  in  the  name  of  the  original  soldier.  If 
Daniel  Hungerford  was  the  soldier  who  be- 
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longed  to  that  company  and  regiment,  and  no 
person  of  the  name  of  David  Hungerford  was 
a  soldier  in  that  regiment,  there  must  have  been 
misnomer  in  the  Christian  name  of  the  pat- 
entee. I  think  the  evidence  tiken  at  the  trial 
establishes  the  mistake ;  and  the  question  is, 
whether  that  evidence  was  admissible,  and  if 
so,  what  is  the  legal  effect  of  it  ?  Here  is  no 
ambiguity  on  the  face  of  the  patent,  but  it  is  a 
latent  ambiguity,  and,  according  *to  [*1IJ7 
the  general  rule,  the  parties  may  go  into  ex- 
trinsic evidence  to  ascertain  the  grantee,  and 
clear  up  the  mistake  in  the  soldier's  name. 
Parol  evidence  has  been  admitted,  in  the  case 
of  a  will,  to  ascertain  the  person,  when  two 
were  of  the  same  name,  or  when  there  had 
been  a  mistake  of  the  Christian  name  of  the 
devisee.  (Cheyney'n  case,  5  Co.,  68;  Ulrich  v. 
Litchfield,  2  Atk.,  373;  Parson*  v.  Parsons.  1 
Ves.,  Jr.,  266;  Thomas  v.  Thomas,  6  Term 
Rep.,  671.)  But  with  respect  to  deeds  and 
grants,  the  old  general  rule  seems  to  have 
been,  that  an  omission,  or  mistake,  of  the 
Christian  name  of  the  grantee  rendered  the 
grant  void.  This  was  the  opinion  of  the 
judges  in  the  case  of  Humble  v.  Glorer,  Cro. 
Eliz.,  328;  and  it  is  stated  by  Lord  Bacon, 
Maxims,  107,  that  if  one  grant  land  to  I.  S.. 
son  and  heir  of  G.  S.,  and  it  be  true  that  he  is 
son  and  heir  of  G.  S.,  but  his  name  is  Thomas, 
it  is  a  void  grant.  Lord  Coke,  however,  holds 
(Co.  Litt.,  3  a)  that  a  grant  may  sometimes  be 
good,  though  the  grantee's  name  of  baptism 
be  mistaken.  Thus,  if  lands  be  given  to  Rob- 
ert, Earl  of  Pembroke,  when  his  name  is 
Henry,  or  to  George,  Bishop  of  Norwich, 
when  his  name  is  John,  the  grant  is  still  good, 
because  there  can  be  but  one  of  that  name  of 
dignity.  If,  then,  the  patent  in  this  case  had 
designated  the  Hungerford  intended,  by  speci- 
fying the  regiment  and  company  to  which  he 
belonged,  at  the  time  of  his  death,  it  .might 
have  been  good,  as  being  equally  susceptible 
of  being  reduced  to  certainty.  But  the  patent 
adds  no  description,  or  demonstration  to  the 
name  of  the  patentee.  It  is  simply  a  patent 
of  the  lot  to  David  Hungerford,  and,  accord- 
ing to  the  rule  which  has  been  mentioned,  the 
heirs  of  Daniel  Huugerford  cannot  take  under 
that  patent,  because  their  ancestor  is  not  the 
patentee  named.  In  all  the  cases  which  I 
have  seen,  where  there  was  a  misnomer,  there 
was  some  description  connected  with  the  name, 
and  there  was  no  other  person  who  set  up  a 
title  in  competition  under  the  erroneous  name; 
but  here  the  defendant  claims  underone  David 
Hungerford,  and  contends  that  he  was  t'..e 
grantee,  and  a  soldier  in  the  line  of  this  State, 
though  the  proof  of  the  fact  is  extremely 
weak,  and  no  proof  was  offered  Uiat  he  was  a 
soldier  in  M'Kean's  company,  in  the  tirst  regi- 
ment, or  that  he  belonsred  to  either  of  the  two 
regiments  of  infantry  for  the  use  of  whom  the 
military  bounty  lands  were  appropriated.  The 
verdict  is  to  be  considered  as  establishing  the 
fact  that  Daniel  was  the  soldier  who  served, 
and  must  have  been  the  soldier  intended. 

*The  grant,  then,  is  either  void  by|*UJS 
reason  of  the  misnomer,  or  the  parol  proof 
supplies  and  corrects  the  mistake  in  the- Chris- 
tian name  of  the  soldier  intended,  and,  in 
either  case,  the  lessors  of  the  plaintiff  are  en- 
tilled  to  recover.  We  do  not  go  upon  the 
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ground  that  the  Act  of  the  Legislature  could 
devest  a  right  legally  acquired  under  the  pat- 
ent. It  could  not.  But  the  patent  gave  no 
title  to  the  person  under  whom  the  defendant 
holds,  because  he  was  not  the  patentee.  The 
ancestor  of  the  leasors  of  the  plaintiff  is  shown 
by  the  proof,  and  found  by  the  verdict,  to  be 
the  patentee  intended  ;  and  if  the  mistake  in 
his  Christian  nnme  rendered  the  patent  void, 
the  title  to  the  lot  remained  in  the  State  until 
the  Act  of  the  Legislature,  which  is  to  be  con- 
sidered in  the  light  of  a  legislative  grant,  and 
supplying  the  place  of  a  patent  in  the  ordinary 
form.  The  competency  of  the  Legislature  to 
alienate  their  lands,  by  statute,  is  not  to  be 
questioned. 

2.  The  defendant  does  not  come  within  the 
Act  of  the  5th  of  April,  1803,  sess.  26,  ch.  88, 
entitling,  in  certain  cases,  the  tenant  in  posses- 
sion of  the  military  lands  to  payments  for  his 
improvements.  The  defendant  is  a  lessee  un- 
der Stanley,  who  entered  upon  the  lot  claim- 
ing it  in  right  of  his  wife,  who  was  the  heir  of 
one  David  Hungerford.  Here  was  no  entry 
and  settlement  under  color  of  purchase,  but 
under  color  of  title  by  descent. 

The  motion  for  a  new  trial  is  accordingly 
denied. 

Motion  denied. 

Distinguished— 12  Johns.,  82. 

Cited  in-13  Johns.,  522,  9  Cow.,  148 ;  5  Denio,  400; 
3  N.  Y..  299 ;  1  Duer,  97 ;  42  Mo.,  343. 


WARNER  v.  SHED. 

Officers — Process  by  Court  Having  Jurisdiction 
of  Subject  Matter  Protects  Executing  Officer. 

Where  a  court  has  jurisdiction  of  the  subject 
matter,  it  is  sufficient  to  justify  the  officer  execut- 
ing- its  process,  for  the  officer  is  not  bound  to  ex- 
amine into  the  validity  of  its  proceedings,  or  the 
regularity  of  its  process. 

Citations— Str.,  710;  10  Co.,  76,  a. 

THIS  was  an  action  of  trespass  and  false  im- 
prisonment.    The  cause  was  tried  before 
Mr.  Justice  Thompson,  at  the  Ontario  Circuit, 
in  September,  1812. 


The  defendant  being  a  constable,  in  the  ex- 
ecution of  his  office,  received  a  warrant  of 
commitment,  under  the  hands  and  seals  of 
three  justices  of  the  peace,  against  the  plaint- 
iff, by  virtue  of  which  he'took  and  carried  the 
plaintiff  to  the  county  jail,  where  he  was  im- 
prisoned. 

The  warrant  stated  that  the  plaintiff  and  an- 
other had  been  brought  before  the  justices, 
and  convicted,  at  a  court  of  special  sessions, 
of  an  assault  and  battery,  and  fined  twenty- 
five  dollars,  and  sentenced  to  thirty  days'  im- 
prisonment. &c. 

*The  defendant  also  gave  in  evi-  [*13O 
dence  the  conviction,  as  follows  :  "  And  hav- 
ing heard  the  proofs  and  allegations  of  the 
said  complainant  of  the  said  Josiah  and  James, 
do  adjudge  that  they  are  guilty  of  the  facts 
charged  against  them  in  said  complaint,  and 
do  sentence  them,  respectively,  to  pay  a  fine 
of  twelve  dollars  and  fifty  cents,  in  conform- 
ity to  the  statute  in  such  case  made  and  pro- 
vided, and  that  they  respectively  be  impris- 
oned fhirty  days  in  one  of  the  jails  of  Oneida 
County,  and  stand  committed  until  judgment 
be  complied  with,"  &c. 

The  defendant  relied  on  the  warrant  for  his 
justification;  the  judge  ruled  that  it  was  insuffi- 
cient, but  told  the  jury  they  ought  to  find 
nominal  damages  merely,  and  a  verdict  was 
found  for  the  plaintiff  for  six  cents. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  Sill,  for  the  defendant,  contended  that 
the  warrant  was  good  in  substance,  and  a  suffi- 
cient justification  to  the  officer.  (1  Hale's  P. 
C.,  588-595;  2  Hawk.  P.  C.,  185,  sec.  13;  4 
Bl.  Com.,  300  ;  2  Hale's  P.  C.,  122,  123.)  By 
the  tenth  section  of  the  Act,  sess.  24,  ch.  70, 
three  justices  are  authorized  to  hold  a  special 
session,  to  try  and  punish  persons  for  petty 
larceny,  breaches  of  the  peace,  &c. 

But  even  if  the  warrant  was  bad  for  irregu- 
larity, yet  the  commitment,  being  by  a  court 
of  record,  having  jurisdiction,  it  was  sufficient 
for  the  officer.  And  if  there  had  been  no 
warrant  at  all,  but  a  mere  order  of  the  court, 
grounded  on  the  conviction,  it  would  be  a 
sufficient  protection  to  the  defendant.  If  the 
subject  matter  is  within  the  jurisdiction  of  the 
court  issuing  the  process,  the  officer  is  justi- 


NOTE—  Ministerial  office) — How  far  protected  b}/ 
process. 

Process  regular  upon  its  face  issued  by  a  court  of 
competent  jurisdiction,  protects  the  officer  who  serves 
\t-  Benty  v.  Perkins,  6  Wend.,  382 ;  Beach  v.  Fur- 
man,  9  Johns.,  228;  Noble  v.  Halliday,  1  N.  Y.,  330; 
Savacool  v.  Boughton,  5  Wend.,  170 ;  Trustees  or 
Rochester  v.  Symonds,  7  Wend.,  392;  Storner  v. 
People,  25  111.,  70 ;  Shaw  v.  Davis,  55  Barb.,  389 ; 
Hicks  v.  Dorn,  54  Barb.,  174 ;  Mangold  v.  Thorpe, 
33  N.  J.  L.,  134<  McLean  v.  Cook,  23  Wis.,  364 ;  Neth 
v.  Crof  ut,  30  Conn.,  580 :  Wood  v.  Davis,  34  N.  H., 
328;  Twitchell  v.  Shaw,  10  Cush.,  46;  Billings  v. 
Kussell,  23  Pa.  St.,  189;  State  v.  McNally,  34  Me., 210; 
Averett  v.  Thompson,  15  Ala.,  678 ;  Milburn  v.  Gil- 
man,  1 1  Mo.,  64 :  Churchill  v.  Churchill,  12  Vt.,  661 : 
Brainard  v.  Head,  15  La.  Ann.,  489 ;  Gray  v.  Kim- 
ball,  42  Me.,  299:  Ortman  v.  Greenman,  4 'Mich.,  291 : 
Waterbury  v.  Lockwood,  4  Day,  257;  Taylor  v. 
Alexander,  6  Ohio,  144;  Robinson  v.  Burrows,  48 
Me..  186;  Keniston  v.  Little,  30  N.  H.,318;  Countess 
of  Rutland's  case,  6  Rep.,  54  a.;  Cotes  v.  Michill.  3 
Lev.,  20. 

Process  regular  on  its  face  protects  officer,  though 
he  knew  of  facts  making  it  void  for  want  of  juris- 
diction. People  v.  Warren,  5  Hill,  440;  Hart  v.  Du- 
bois,  20  Wend.,  236 ;  Brainard  v.  Head,  16  La.  Ann., 
489.  But  see  McDonald  v.  Wilkie,  13  111.,  22 ;  Grace 
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v.  Mitchell,  31  Wis  ,  533. 

Where  from  the  face  of  the  process  the  subject  mat- 
ter of  the  suit  is  within  the  jurisdiction,  and  there  are 
other  defects  in  the  jurisdiction  which  do  not  ap- 
pear, the  officer  is  protected.  Savacool  v.  Bough- 
ton,  5  Wend.,  170;  Coon  v.  Congdon,  12  Wend.,  495  ; 
Henry  v.  Lamell,  16  Barb.,  268;  Sheldon  v.  VanBus- 
kirk,  2  N.  Y.  473 ;  Parker  v.  Walrod,  16  Wend.,  514 ; 
13  Wend.,  296 ;  Parmlee  v.  Hitchcock,  12  Wend.,  96 ; 
Imbert  v.  Hallock,  23  How.  Pr.,  456 ;  Beach  v.  Fur- 
man,  9  Johns.,  229 ;  Alexander  V.  Hoyt,  7  Wend.,  89 : 
Abbott  v.  Yost,  2  Denio,  86 ;  Reynolds  v.  Moore,  9 
Wend.,S>;  Foster  v.  Pettibone,  £)  Barb.,  ar>0:  Ben- 
nett v.  Burch,  1  Denio,  141 ;  Wilcox  v.  Smith,  5 
Wend.,  231;  McPay  v.  Curtice,  9  Wend..  17;  Mc- 
Guinty  v.  Herrick,  5  Wend.,  240;  Lewis  v.  Palmer,  6 
Wend.,  367. 

Also  where  the  proceedings  are  erroneous,  though 
jurisdiction  crists.  Henderson  v.  Brown,  1  Cai.,  92 : 
Suydam  v.  Keyes,  13  Johns.,  444. 

Where  there  is  no  jurisdiction  the  process  is  no  pro- 
tection. Smith  v.  Shaw,  12  Johns.,  257;  Cable  v. 
Cooper,  15  Johns.,  152 ;  Stephens  v.  Wilkins,  6  Barr., 
260;  Hooper  v.  Lane,  10  Q.  B.,  561;  6  H.  L.  Cos.,  443; 
Guerin  v.  Hunt,  8  Minn.,  477. 

On  the  general  subject,  see  Henderson  v.  Brown, 
1  Cai.,  92,  note  ;  Seaman  v.  Patten,  2  Cai..  312;  note; 
Wallworth  v.  M'Cullough,  ante,  93,  note. 
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fled,  notwithstanding  any  irregularity  in  the 
proceedings.     (2  Str.,  710:  10  Co.,  76") 

Mr.  Kirkland,  contra,  insisted  that  the  war- 
rant was  irregular  and  void,  and  therefore  no 
justification  to  the  defendant.  (3  Hawk.,  P. 
C.,  128,  sec.  16  ;  11  Ca.,  42,  43.)  A  commit- 
ment against  two  for  a  joint  fine  is  void  on  the 
face  of  it,  and  where  the  warrant  is  irregu- 
lar and  void  on  Ihe  face  of  it  it  is  no  justifica- 
tion to  the  officer,  though  the  court  has  juris- 
diction. 

Per  Curiam.  The  warrant  stated  that  the 
plaintiff  and  another  had  been  convicted  at  a 
court  of  special  sessions,  for  an  assault  and 
battery,  and  it  mentioned  the  three  justices  be- 
fore whom  the  plaintiff  had  been  brought. 
Three  justices  have  jurisdiction,  in  certain 
cases,  of  breaches  of  the  peace,  and  have 
power  to  fine  and  imprison  for  the  same. 
14O*]  They  had  jurisdiction,  therefore,  of 
the  subject  matter,  and  that  was  enongh  to 
justify  the  constable  in  serving  the  mittimus, 
for  he  was  not  bound  to  examine  intd  the 
validity  of  the  proceedings  and  of  the  process. 
It  was  sufficient  for  him  that  three  justices 
had  jurisdiction  to  try,  convict  and  imprison 
for  an  assault  and  battery.  (Hill  v.  Bateman, 
Str.,  710;  case  of  The  Martftalsea,  10  Co., 
76  a.) 

Whether  the  conviction  was  erroneous  was 
not  material  to  him.  The  warrant  being  un- 
der seal,  and  coming  from  three  justices  hav- 
ing power  in  the  case,  it  formed  a  complete 
justification.  The  verdict  ought,  therefore,  to 
be  set  aside,  with  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 

Cited  in— 3  Wend.,  205 ;  6  Wend.,  178 :  6  Wend..  601 ; 
1  Paige.  90 ;  5  Mason,  503. 


LAWRENCE-  e.  KNIES. 

Pleading —  Variance  in  Plea  or  Special  Notice 
or  Declaration  when  Fatal — Plea  of  Usury — 
Precisely  Stated. 

Where  a  defendant  pleaded  non  est  factum  to  an 
action  Jii  a  bond,  aud  gave  notice,  specially  setting 
forth  a  usurious  contract,  it  was  held  that  in  cases 
of  notices  us  well  as  in  pleas,  the  contract  set  forth 
must  be  correctly  and  truly  stated  and  proved  as 
laid :  and  a  variance  in  this  respect  in  a  plea,  as 
in  a  declaration,  is  fatal,  and  more  especially  in  a 
plea  of  usury. 

And  where  the  defendant  in  the  notice  subjoined 
to  his  plea,  stated  the  usurious  contract,  as  arising 
on  the  sale  of  cattle,  as  well  as  the  loan  of  money, 
and  that  the  cattle  were  sold  and  delivered  at  the 
Utne  of  the  contract,  and  the  proof  was  that  the 
cattle  were  to  be  kept  by  the  plaintiff  for  one 
month  before  delivery,  the  variance  was  held  ma- 
terial and  fatal ;  tint  it  seems  an  omission  to  state, 
in  the  notice  or  plea  that  the  defendant  gave  a 
iiiortirafre,  by  way  of  collateral  security,  is  not  so 
material  as  to  vitiate  it. 

Citations— Hnwk.  tit.  Usury,  sec.  24;  Cowp.,  671 ;  3 
T.  H..  531 :  3  Mod.,  35 :  1  East.  195. 

THIS  was  an  action  of  debt  on  a  bond.  The 
cause  was  tried  at  the  Oneida  Circuit,  in 
September,  1812,  before  Mr.  Justice  Thompson. 
The  declaration  was  in  the  usual  form.  The 
defendant  pleaded  n/tnext  factum,  with  a  notice 
jubioined,  that  he,  at  the  trial,  would  give  in 
evidence,  that  before  the  making  of  the  bond, 
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"to  wit,  on  the  4th  May,  1811,"  it  was  corrupt- 
ly, and  against  the  form  of  the  statute,  &c. . 
agreed  by  and  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff  should  lend  and  ad- 
vance to  the  defendant,  two  hundred  and  seven 
dollars  and  thirty-eight  cents,  and  that  the 
plaintiff  should  forbear  and  give  day  of  pay- 
ment thereof  to  the  defendant,  for  the  space 
of  one  year  from  the  4th  of  May,  1811,  and 
that  the  defendant,  for  the  loan  of  the  said 
sum  of  two  hundred  and  seven  dollars  and 
thirty-eight  cents,  and  giving  day  of  payment, 
&c.,  should,  within  one  year,  &c.,  give  and 
pay  to  the  plaintiff  thirty-seven  dollars  and 
sixty-two  cents  ;  and  further,  that  the  plaintiff 
should  sell  and  deliver  to  the  defendant  a  cer- 
tain yoke  of  steers  and  a  certain  yoke  of  oxen, 
and  that  the  defendant  should  give  and  pay  to 
the  plaintiff  for  the  yoke  of  steers  seventy 
dollars,  and  for  the  yoke  of  oxen  eighty-five 
dollars,  within  one  year,  &c.,  which  said  sums 
of  eighty-five  dollars,  seventy  dollars,  thirty- 
seven  dollars  and  sixty-two  cents,  and  the  sum 
of  two  hundred  and  seven  dollars  and  thirty- 
eight  cents,  made  the  full  sum  of  four  hun- 
dred dollars,  *mentioned  in  the  coudi-  [*141 
tion  of  the  bond  set  forth  in  the  plaintiff's 
declaration  ;  and  also  that  the  defendant  should 
pay  to  the  plaintiff  interest  on  the  sum  of  four 
hundred  dollars,  from  the  4th  May,  1811, 
&c.  And  further,  that  for  securing  the  pay- 
ment of  the  sum  of  four  hundred  dollars  with 
interest,  &c.,  the  defendant  should  make  and 
seal,  and,  as  his  act  and  deed,  deliver,  to  the 
plaintiff  a  certain  writing  obligatory,  &c.,  for 
eight  hundred  dollars,  conditioned  for  the 
payment  of  the  sum  of  four  hundred  dollars, 
&c.  And  further,  that  in  pursuance  of  the 
corrupt  and  unlawful  agreement,  &c.,  the 
plaintiff  afterwards,  &c.,sold  and  delivered  to 
the  defendant  the  yoke  of  steers,  and  yoke  of 
oxen,  and  lent  and  advanced  the  sum  of  two 
hundred  and  seven  dollars  and  thirty-eight 
cents ;  and  for  securing  the  payment  of  the 
sums,  &c.,  the  defendant  sealed  and  delivered 
the  writing  obligatory  mentioned  in  the  plaint- 
iff's declaration,  and  that  the  plaintiff  received 
the  same  in  pursuance  of  the  corrupt  and  un- 
lawful agreement. 

The  defendant  also  gave  further  notice,  to 
the  same  effect  as  above,  and  stating  the  cor- 
rupt agreement  to  be,  that  the  plaintiff  should 
lend  the  sum  of  two  hundred  and  seven  dollars 
aud  thirty-eight  cents,  and  should  sell  the  yoke 
of  steers  of  the  value  of  fifty  dollars,  and  the 
oxen  of  the  value  of  seventy-five  dollars,  and 
that  the  forbearance  of  payment  for  one  year, 
of  the  sum  of  two  hundred  and  seven  dollars 
and  thirty-eight  cents,  was  on  the  express  con- 
dition that  the  defendant  should  pay  to  the 
plaintiff  seventy  dollars  for  the  steers,  and 
eighty-five  dollars  for  the  oxen,  and  also  the 
sum  of  thirty-seven  dollars  and  sixty-two 
cents,  within  one  yenr,  and  on  which  sums, 
making  together  four  hundred  dollars,  the  de- 
fendant was  to  pay  interest,  and  for  securing 
the  payment  thereof,  was  to  give  his  bond  ; 
and  averring  that  in  pursuance  of  such  agree- 
ment, the  plaintiff  executed  the  bond  mentioned 
in  the  plaintiff's  declaration,  &c. 

There  was  also  a  further  notice,  substantial- 
ly, to  the  same  effect. 

"  The   plaintiff   having  proved  the  execution 
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of  the  bond,  the  defendant  proved  the  corrupt 
agreement  as  set  forth  iu  the  notice  annexed  to 
the  plea,  except  that  the  witness,  on  his  cross- 
examination,  testified  that  plaintiff  was  to 
keep  the  cattle  one  mouth,  and  that  the  de- 
fendant gave  a  mortgage  to  secure  the  money, 
and  the  witness  could  not  testify  with  cer- 
tainty as  to  the  number  of  cents.  The 
plaintiff's  counsel  insisted  that  there  was  a 
fatal  variance  between  the  agreement  set  forth 
in  the  notice  and  that  proved  by  the  witness. 
The  judge  expressing  an  opinion  that  the  va- 
riance was  immaterial,  and  that  there  ought  to 
be  a  verdict  for  the  defendant,  the  plaintiff 
submitted  to  a  nonsuit,  with  leave  to  move  to 
set  it  aside,  and  for  a  new  trial. 
142*]  *Mr.  Sill,  for  the  plaintiff,  contended 
that  in  pleading  great  strictness  was  requisite  in 
setting  out  thecontract,  and  that  a  trivial  vari- 
ance between  the  contract  stated  and  the  one 
proved  at  the  trial  would  be  fatal.  (1  Chitty  on 
PI.,  304  ;  IT.  R.,  240  ;  2  East,  2 ;  4  T.  R,  558  ; 
Doug.,  665.)  In  cases  of  usury,  especially, 
courts  hold  the  parties  to  very  great  strictness. 
(2  Camp.  N.  P.,  53  ;  4  Esp.  Rep.,  152;  1 
Saund.,  295,  n.  1) ;  and  the  rule  as  to  declaring 
was  equally  applicable  to  pleas. 

The  contract  for  the  sale  and  delivery  of  the 
cattle,  and  for  the  loan  of  the  money,  was  one 
and  the  same  ;  and  the  usury  is  alleged  to  be 
as  well  in  the  sale  of  the  cattle  as  on  the  loan 
of  the  money.  Having  undertaken  to  set  out 
the  security,  in  his  notice,  he  was  bound  to 
state  it  truly.  Notices  are  allowed  by  statute, 
instead  of  special  pleas,  but  the  same  rules 
apply  to  them  as  to  pleas.  The  fact  proved 
that  the  plaintiff  was  to  keep  the  cattle  for  a 
month,  was  a  material  variance,  for  it  may 
be  that  the  expense  of  keeping  would  have 
absorbed  all  the  usurious  interest  or  considera- 
tion. 

Mr.  Kirkland,  contra,  insisted  that  the  con- 
tract was  proved  precisely  as  stated  in  the  no- 
tice. The  evidence  that  a  mortgage  was  given 
as  security  did  not  affect  the  contract.  It  was 
merely  an  additional  security.  None  of  the 
cases  cited  by  the  plaintiff's  counsel  applied 
to  the  point  as  to  a  variance  in  stating  the  se- 
curity. 

As  to  the  objection  that  the  plaintiff  was  to 
keep  the  cattle  for  a  month,  it  did  not  appear 
that  anything  was  to  be  paid  for  the  keeping ; 
nor  whether  it  was  to  be  beneficial  to  the  bor- 
rower or  lender  ;  it  could  not,  therefore,  affect 
the  contract. 

Per  Curiam.  The  notice  undertook  to 
set  forth  specially  the  usurious  contract. 
It  was  a  substitute  for  a  plea  of  usury, 
and  in  a  notice,  as  well  as  in  a  plea,  the  con- 
tract must  be  correctly  and  truly  stated,  and 
proved  as  laid.  A  variance  in  a  plea  as  well  as 
in  a  declaration,  between  the  contract  as  laid 
and  the  contract  as  proved,  is  fatal ;  and  it  is 
equally  so  though  the  contract  in  either  case 
would  be  usurious.  The  rule  even  requires 
the  contract  to  be  more  precisely  stated  in  a 
plea  of  usury  in  bar  than  in  a  declaration  in  a 
qui  tarn  suit,  because  the  facts  are  within  the 
defendant's  knowledge.  (Hawk.,  tit.  Usury, 
sec.  24  :  Carlisle  \.  Frears,  Cowp.,  671  ;  Tate 
v.  Welling*,  3  Term  Rep.,  531  ;  Hinton  v. 
Rvffey,  3  Mod.,  35.)  The  omission,  then,  in 
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this  case,  to  state  that  it  was  parcel  of  the 
agreement  that  the  plaintiff  was  to  keep  the 
cattle  for  one  mouth,  was  fatal.  The  variance 
between  the  proof  and  the  contract  stated 
was,  that  in  the  one  case  they  *were  [*14-3 
sold  and  delivered  at  the  time  of  the  contract, 
and  in  the  other  that  they  were  sold  and  to  be 
kept  by  the  plaintiff  for  a  month  before  deliv- 
ery. Whether  the  keeping  the  cattle  for  a 
month  would  have  altered  the  corrupt  nature 
of  the  contract  is  immaterial.  The  omission 
to  state  that  the  defendant  gave  a  mortgage, 
by  way  of  collateral  security,  and  which  was 
also  made  a  ground  of  objection,  does  not 
seem  to  have  been  injurious,  according  to  the 
case  of  Wade  v.  WiUon,  1  East,  195.  Our 
opinion  proceeds  on  the  ground  of  the  other 
variance. 

The  nonsuit  must,  therefore,  be  set  aside, 
and  a  new  trial  awarded,  with  costs  to  abide 
the  event  of  the  suit,  and  with  liberty  to  the 
defendant  to  amend  his  notice  on  the  usual 
terms. 

New  trial  granted. 
Cited  in— 13  Johns.,  477 :  1  Paige,  434. 


PERKINS  ET  ux.  v.  WING  ET  AL. 

Pleading  and  Practice — Bond  of  Submission  to 
Arbitrators — Waiver  of  Condition,  how — Ac- 
tion on  Bond — Plea  non  est  factum — Reqvext 
and  Refusal  to  Deliver— Merits  of  Award  not 
Subject  to  Inquiry. 

The  condition  to  a  bond  of  submission  to  arbitra- 
tors was,  that  the  party  should  perform  the  award 
of  the  arbitrators,  or  a  major  part  of  them,  so  as 
the  award  be  made  in  writing1  under  their  hands 
and  seals,  &c.,  and  ready  to  be  delivered  to  the 
parties  in  difference,  or  any  of  them  requiring-  the 
same,  on  or  before  the  1st  September. 

The  arbitrators,  on  the  25th  August,  made  an 
award  in  writing,  under  their  bands  and  seals, 
which  was  produced  and  twice  read  over  to  the 
parties,  who  appeared  to  be  satisfied ;  and  one  of 
the  parties  paid  863,  being  the  fees  of  the  arbitra- 
tors and  part  of  the  sum  awarded  to  be  paid,  and 
did  not  then  demand  a  duplicate  or  copy  of  the 
award ;  but  afterwards,  on  the  1st  September, 
made  a  demand  of  the  award,  or  a  copy,  from  sev- 
eral of  the  arbitrators,  which  was  refused. 

In  an  action  on  the  bond,  no  award  was  pleaded, 
and  it  was  held  that  the  fact  of  a  demand  and  refu- 
sal of  the  award  could  not  be  given  in  evidence 
under  the  issue  on  that  plea  ;  but  should  have  been 
specially  pleaded :  and  that  the  conduct  of  the 
defendants,  at  the  time  of  the  publication  of  the 
award,  was  a  waiver  of  a  mere  formal  delivery  of 
the  award,  and  concluded  him  from  alleging,  af- 
terwards, that  it  was  not  delivered  according  to 
the  condition  ;  and  that,  the  evidence  of  part  per- 
formance was  admissible  to  show  such  acquies- 
cence. Where  an  award  is  regular,  on  the  face  of 
it,  it  cannot  be  inquired  into  or  impeached,  except 
for  the  misbehavior  or  corrupt  conduct  of  the  ar- 
bitrators. 


NOTE.— A  wards—  Waiver  of  condition—Merits  nut 
subject  to  inquiry. 

Conditions  may  he  traired.  Buck  v.  Wadsworth, 
1  Hill.,  321 ;  Schultz  v.  Halsey,  3  Sandf .,  405.  See. 
also,  above  case  of  Perkins  v.  Wing. 

The  merits  cannot  lie  reviewed.  Above  case  of 
Perkins  v.  Wing1,  and  authorities  there  cited  ;  Crans- 
ton v.  Kenny,  9  Johns..  212;  Perkins  v.  Giles,  53 
Barb.,  342;  Herrick  v.  Blair,  1  Johns.  Ch.,  101:  Shep- 
ard  v.  Merrill,  2  Johns.  Ch..  276 :  Barlow  v.  Todd,  3 
Johns.,  367;  Todd  v.  Barlow,  2  Johns.  Ch.,  551. 

See,  on  the  general  subject,  Purdy  v.  Delavan,  1 
Cai,,  304,  note. 

JOHNS.  REP.,  10. 


1813 


PERKINS  v.  WING  ET  AL. 


143 


Citatidns-3  Mod,,  331 ;  1  Lutw.,  534 ;  6  Mod.,  176 ; 

1  Saund..  337  h,  n.  5 ;  2  Burr..  701 ;  3  Atk.,  529,  644 ; 

2  Johns.,  62 ;  3  Johns..  367. 

THIS  was  an  action  of  debt  on  a  bond, 
dated  the  3d  August,  1810,  conditioned  to 
perform  the  award  of  arbitrators.  The  de- 
fendants pleaded,  1.  Non  estfactum.  2.  Crav- 
ing oyer  of  the  bond  and  condition  which 
were  set  forth,  and  recited  that  Dorcas  Rider, 
now  the  wife  of  the  plaintiff,  had  been  deliv- 
ered of  a  bastard  child,  and  had  alleged  M.  W., 
one  of  the  defendants,  to  be  the  father  ;  that 
he  had  promised  her  marriage,  and  that  she 
had  sued  him  for  a  breach  of  such  promise, 
which  was  then  pending,  and  for  putting  an 
end  to  the  said  action,  and  all  controversies, 
<fcc.,  she  and  the  said  M.  W.  agreed  to  submit 
the  same  to  the  award  of  seven  arbitrators,  or 
a  major  part  of  them  ;  and  that  the  parties 
were  to  attend,  and  the  arbitrators  meet,  on 
the  23d  August,  1810,  at,  &c.,  aud  that  the 
award  should  be  made  and  furnished  by  the 
1st  September,  &c.,  and  that  the  defendant  M. 
1 44*]  W. ,  in  case  *damages  should  be  award- 
ed, was  to  pay  all  costs,  &c.,  and  the  other  de- 
fendant be  his  security  ;  the  condition  was 
that  the  said  W.  should  perform  the  award  of 
the  arbitrators,  or  a  major  part  of  them,  so  as 
the  award  be  in  writing  under  the  hands  and 
seals  of  the  arbitrators,  or  a  major  part  of 
them,  and  ready  to  be  delivered  to  the  parties 
in  difference,  or  any  of  them  requiring  the 
same,  on  or  before  the  1st  day  of  September 
then  next,  &c.  The  plea  then  stated  that  there 
was  no  award.  3.  The  defendant  gave  notice 
that  he  should  prove  at  the  trial  that  the  arbi- 
trators, or  a  major  part  of  them,  did  not  make 
an  award,  «fec.,  according  to  the  condition  of 
the  bond,  though  they  were  expressly  request- 
ed to  do  so  by  the  defendants,  on  the  25th  Au- 
gust, and  on  "the  1st  September,  1810,  but  that 
in  a  pretended  award  delivered  by  the  arbitra- 
tors to  the  said  Dorcas  only,  they  included  two 
hundred  dollars  damages,  which  they  supposed 
the  father  of  the  said  Dorcas  had  sustained,  by 
loss  of  her  services,  &c. 

The  plaintiff  replied,  setting  forth  an  award 
made  by  the  arbitrators  on  the  25th  August, 
in  writing,  under  their  hands  and  seals,  &c., 
by  which  they  awarded  and  ordered  all  ac- 
tions, &c.,  to  cease,  and  that  the  said  M.  VV. 
should  pay  all  the  costs,  being  one  hundred 
anil  fifty  one  dollars  and  three  cents,  and 
should  also  pay  to  the  said  Dorcas,  within 
three  months,  the  sum  of  eight  hundred  dol- 
lars ;  on  the  payment  of  which  mutual  releas- 
es were  to  be  executed.  &c. :  and  that  the  said 
M.  VV.  on  the  25th  August,  paid  sixty-three 
dollars  in  part ;  but  had  not  paid  the  said  sum 
so  awarded  to  be  paid  by  him,  &c. 

The  defendants  rejoined  no  such  award,  and 
issue  was  joined  thereon. 

At   the   trial,    the   plaintiff    produced    and 
proved   the    bond    and    award,    which    was 
signed  and  sealed  by  all   the  arbitrators,  and  ! 
dated  the  25th  August,  as  set  forth  in  the  rep-  j 
lication  ;  that  the  award  was  twice  read  to  the  I 
parties,  all  of  whom  were  present  on  Hit;  25th  • 
August.     One  award  only  was  executed,  and  j 
no  award   or   copy   was   then  asked  for  or  re-  i 
required  by  the  defendants.     The  defendants  I 
and  all  the  parties  appeared  sat  is  tied.    The  do-  ( 
fendants,  at  the  time,  paid  sixty-three  dollars, 
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part  of  the  sum  included  in  the  award  for 
costs,  being  for  the  fees  of  the  arbitrators,  and 
for  which  they  gave  a  receipt. 

The  defendants  proved  that  on  the  1st  of 
September  they  called  on  several  of  the  arbi- 
trators, and  requested  the  award  in  writing, 
pursuant  to  the  submission,  or  a  copy  thereof; 
but  could  obtain  neither.  It  appeared  that 
when  the  award  was  made  on  the  25th 
'August,  the  defendants  asked  some  [*  145 
explanations  relative  to  the  costs,  and  it  was 
again  read  over  and  explained  to  them  by  the 
arbitrators,  after  which  they  appeared  'satis- 
tied.  It  was  proved  also  that  J.  Wing,  one  of 
the  defendants,  the  father  of  the  other  defend- 
ant, said,  at  the  time,  that  he  would  make  pro- 
vision for  paying  the  award. 

The  defendants  offered  to  prove  that  the  ar- 
bitrators, in  making  up  their  award,  included 
two  hundred  dollars  for  damages  sustained  by 
the  father  of  Dorcas  Rider,  for  the  loss  of  her 
service,  &c. ;  but  this  evidence  was  objected  to 
by  the  plaintiff,  and  overruled  by  the  judge, 
who  charged  the  jury  that  the  award  was 
made  pursuant  to  the  submission,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the 
plaintiffs  for  $1,007.17. 

A  motion  was  made  to  set  aside  the  verdict. 
1.  Because  the  judge  admitted  improper  evi- 
dence and  rejected  proper  evidence.  2.  For 
the  misdirection  of  the  judge.  3.  Because  the 
verdict  was  against  evidence. 

Mr.  Sherwood,  fo.r  the  defendants,  contended 
that  it  was  competent  to  the  defendants  to 
show  by  parol  proof  that  the  arbitrators  had 
exceeded  their  powers,  in  awarding  damages 
for  the  father's  loss  of  service  ;  though  he  con- 
ceded that  parol  evidence  was  inadmissible 
where  the  arbitrators  did  not  exceed  their  pow- 
ers. (Kyd  on  Awards,  141,  146  ;  4  Term  Rep., 
146,  147;  6  Term  Rep.,  607;  1  Salk.,  73.) 

[SPENCEK,  J.  But  must  not  the  excess  of 
the  authority  appear  on  the  face  of  the  award 
itself?] 

It  is  said  by  Lord  Coke,  in  Baxpok' *  case,  8 
Co.,  98  ;  1  Co.,  131  b;  Cro.Jac..  149.  200,  278, 
that  it  shall  be  intended,  until  the  contrary  be 
shown  and  alleged  by  the  other  party,  that*  the 
arbitrator  made  an  award  of  all  that  was  re- 
ferred to  him. 

Again,  the  judge  improperly  admitted  evi- 
dence of  a  payment  of  sixty-three  dollars,  in 
order  to  show  an  affirmance  of  the  award,  ora 
waiver  of  a  copy  of  it,  by  the  defendants. 
But  this  was  a  mere  payment  of  the  arbitra- 
tion fees,  and  was  no  evidence  its  to  the  due 
delivery  of  the  award.  (3  Term  Rep..  5U2  ;  6 
Johns. 'Rep.,  14.39,  41  ;  8  Johns.  Rep.,  125, 
189;  9  Johns.  Rep.,  115.) 

J/ewcr*.  J.  Tulliiuiflye,  Jr.,  and  Onkley,  con- 
tra. In  all  the  cases  cited,  the  excess  of  pow- 
er, or  ambiguity  to  be  explained,  arose  on  the 
face  of  the  award  itself.  This  court  having 
uniformly  refused  to  interfere  in  regard  to 
awards,  unless  the  submission  has  been  made 
a  rule  of  court ;  and  not  then,  unless  there  is 
some  irregularity  on  the  face  of  it,  or  there  has 
been  some  misconduct  or  corruption  of  the  ar- 
bitrators. An  award,  in  every  other  case,  is 
considered  *as  equivalent  to  a  judg [*14<> 
ment,  and  conclusive  on  the  parlies.  (2  Johns. 
Rep.,  62;  3  Johns.  Rep..  365;  9  Johns. 
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Rep.,  38,  212;  8  East,  344 ;  2  Burr.,  701.) 
As  to  the  objection  that  the  award  was  not 
delivered,  it  was  not  necessary  that  it  should 
be  actually  delivered  to  the  parties.  The  con- 
dition of  the  bond  is,  that  the  arbitrators  shall 
make  an  award,  under  their  hands  and  seals, 
ready  to  be  delivered.  (6  Mod.,  160,  276;  1 
Saund.,  327,  n.  5;  2  Caines'  Rep.,  326  ;  Cro. 
Car.,  541 ;  1  Ld.  Ilaym.,  114.)  It  is  sufficient 
that  the  aw:ml  was  so  made  and  read  to  the 
parties.  The  issue  is  no  award  ;  and  it  is 
enough  to  show  an  award  executed,  and  ready 
to  be  delivered. 

The  demand  of  the  award  by  the  defendants 
was  not  made  of  all  the  arbitrators  when  as- 
sembled together,  nor  separately,  but  from 
some  of  them  only. 

Mr.  Haggles,  in  reply,  said  that  the  arbitra- 
tors are  not  strictly  judges.  They  act  only  un- 
der an  authority  given  to  them  by  the  parties, 
and  no  act  done  by  them  without  such  author- 
ity can  be  binding  on  the  parties.  All  the 
cases  cited  show  what  matter  was  submitted. 
They  do  not  apply  to  a  case  where  the  arbi- 
trators have  undertaken  to  decide  on  a  matter 
not  submitted  to  them. 

KENT,  Ch.J.,  delivered  the  opinion  of  the 
court : 

If  the  award  had  not  been  delivered  upon 
request,  as  the  defendants  contend,  they 
should  have  pleaded  specially  such  a  re- 
quest and  refusal.  The  objection  cannot  be 
raised  under  the  plea  of  no  award.  This  rule 
has  been  declared  and  settled  repeatedly. 
(Rowsby  v.  Manning.  3  Mod. ,  331  ;  Marks  v. 
Marryolt,  1  Lutw. ,  524  ;  Oales  v.  Bromhill,  6 
Mod.,  176.)  The  form  of  a  plea,  in  such  a 
case,  is  stated  in  Wilson  v.  Wilson,  as  reported 
in  note  5,  in  1  Saund.,  327  b.  And  if  the  fact 
of  a  demand  and  refusal  to  deliver  the  award 
had  been  regularly  in  issue,,  the  evidence  was 
sufficient  to  show  that  the  defendants  had  ad- 
mitted a  delivery,  or  waived  the  necessity  of 
any.  The  award  was,  on  the  25th  August, 
duly  executed  and  produced  to  the  parties, 
and  it  was  twice  read  over  by  the  arbitrators 
to  the  defendants,  and  they  appeared  to  be  sat- 
isfied with  it,  and  promised  tq  perform  it,  and 
did,  in  fact,  make  a  part  performance,  by  pay- 
ing sixty-three  dollars,  which  was  part  of  the 
sum  awarded  to  be  paid,  and  they  did  not  re- 
quire a  copy  of  the  award,  or  a  duplicate  orig- 
inal, and  the  arbitrators  then  finally  separated. 
This  was  the  consummation  of  the  business. 
The  defendants  were  concluded  from  alleging 
afterwards  that  they  had  not  the  award  deliv- 
147*]  ered  according  to  the  condition  of  *the 
bond.  They  were  bound  to  speak  then,  at  the 
time  of  the  publication,  and  when  the  arbitra- 
tors were  on  the  point  of  concluding  and  dis- 
persing, if  they  required  any  further  notice, 
publication  or  delivery.  No  circumstances 
could  be  stronger  from  which  to  infer  an  ac- 
quiescence in  that  mode  of  delivery,  and  a 
waiver  of  the  necessity  of  any  delivery  more 
formal.  Evidence  of  part  payment,  at  that 
time,  was  properly  introduced  to  show  the  ac- 
quiescence of  the  defendants  in  the  production 
and  reading  of  the  award,  as  amounting  to  a 
delivery  of  it,  and  as  being  all  the  delivery  re- 
quired. 

The  only  question  that  touches  the  merits  of 
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this  case  is  that  arising  on  the  rejection  of  evi- 
dence, that  the  arbitrators  included  in  the 
award  of  damages  the  injury  which  the  father 
of  Dorcas  had  sustained,  and  violating  the 
promise  of  marriage.  Nothing  of  this  appears 
upon  the  face  of  the  award,  and  to  admit  the 
evidence  would  have  been  opening  the  contro- 
versy, and  re-examining  the  merits  of  the 
award.  This  cannot  be  done  ;  and  no  rule  of 
law  has  been  more  frequently  and  uniformly 
declared  than  that  an  award,  regular  on  the  face 
of  it,  cannot  be  impeached  but  by  showing  mis- 
behavior, or  some  partial  or  corrupt  conduct 
in  the  arbitrators.  To  inquire  into  the  reasons 
and  considerations  upon  which  the  arbitrators 
computed  the  amount  of  damages  which  the 
daughter  had  sustained,  would  be  trying  the 
controversy  over  again,  and  would  be  forming 
a  dangerous  precedent.  It  would  render  an 
award  less  final  than  the  verdict  of  a  jury  in  a 
case  of  tort.  No  improper  conduct  in  the  ar- 
bitrators, and  no  illegal  evidence  was  alleged  to 
have  occurred.  It  is  only  said  that  the  arbi- 
trators, in  making  up  their  award,  increased 
the  sum  in  consideration  of  the  injury  which 
the  father  received  by  the  wrong  done  to  his 
daughter.  It  is  very  possible  that  the  arbi- 
trators, in  this  case,  as  juries  have  frequently 
done  in  like  cases,  did  consider  the  disgrace 
which  the  defendant  had  brought  not  only 
upon  Dorcas,  but  upon  her  family,  and  espec- 
ially her  parents,  and  that  they  allowed  a  very 
considerable  increase  of  damages  by  reason  of 
this  disgrace  and  injury.  But  this  inquiry  can- 
not be  made  in  a  suit  upon  the  award.  The 
principle  is  too  well  settled,  that  "the  court  will 
not  enter  at  all  into  the  merits  of  the  matters 
referred  to  arbitration  ;  but  only  take  into  con- 
sideration such  legal  objections  as  appear  upon 
the  face  of  the  award,  and  such  objections  as 
go  to  the  misbehavior  of  the  arbitrators." 
(Lucas  v.  Wilson,  2  Burr.,  701;  *3  [*148 
Atk.,  529,  644  ;  Newland  v.  Douglass,  2  Johns. 
Rep.,  62  ;  Barlow  v.  Todd,  3  Johns.  Rep.,  367.) 
The  motion  to  set  aside  the  verdict  is  de- 
nied. 

Motion  denied. 

Cited  in-7  Wend.,  244;  12  Wend.,  159  ;  17  Wend., 
413 ;  4  N.  Y.,  575 ;  1  Lans.,  114 ;  2  Abb.  App.  Dec.,  214 ; 
3  Barb.,  58 ;  20  Barb.,  411,  485. 


JACKSON,  ex  dem.  TOWNSKNDET  AL., 


BULL. 

Witts  —  Fee  by  Implication  —  Charge  on  Estate, 
with  no  Word*  of  Limitation,  Derisee  take* 
Life  Estate  —  Charge  on  Person  of  Devisee,  Fee 
by  Implication. 

A  devised  a  farm  to  his  two  sons,  J.  and  E.,  equal- 
ly to  be  divided  between  them,  and  for  them  to 
pay  legacies  to  his  daughters,  of  £20  each,  and 
then  added  "to  be  paid  by  my  executors,  out  of 
my  money  and  movables:  the  debts  to  be  paid 
out  of  my  estate  that  I  shall  die  seised  of."  It 
was  held,  there  being  no  apt  words  of  limitation, 
that  the  devisees  took  an  estate  for  life  only:  and 
the  charge,  as  to  the  payment  of  the  debts,  being 
upon  the  land,  and  not  on  the  persons  of  the  de- 


NOTE.— Real  Property— Implied  fees.    See  Jackson 
v.  Martin,  18  Johns.,  31,  note. 
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visees,  no  estate  in  fee  could  arise  by  implication. 
The  distinction  is,  where  the  charge  is  on  the 
estate,  and  there  are  no  words  of  limitation,  the  de- 
visee takes  an  estate  for  life  only,  but  where  the 
charge  is  on  the  person  of  the  devisee,  in  respect 
to  the  estate  in  his  hands,  he  takes  a  fee,  by  impli- 
cation. But  where  there  is  a  general  charge  on  the 
whole  estate,  a  devise  of  a  particular  part  will 
not  raise  a  fee,  by  implication. 

Citations— 4  East,  496 ;  5  Id.,  87 ;  2  Bos.  &  P.,  247 : 
5  Id.,  343:  6  Co.,  16;  Cro.  Eliz.,  330;  5  T.  R.,  558;  3 
Anst.,  781 ;  1  Bos.  &  P.,  558 ;  8  T.  R.,  497 ;  8  Vin., 
217,  pi.  18 ;  5  Bos.  &  P.,  343 ;  8  T.  R.,  1 ;  Rep.  in 
Ch.,  Vol.  I.,  p.  101 ;  3  T.  R.,  356 ;  8  Johns.,  141. 

THIS  was  an   action  of  ejectment,  and  was 
tried  at  the  Dutchess  Circuit,  in  Septem- 
ber, 1812,  before  Mr.  Justice  Yates. 

Joshua  Hamlin  died  seised  of  the  premises 
in  question,  leaving  three  sons,  David,  Joshua 
and  Ephraim,  and  three  daughters,  Lydia, 
Elizabeth,  the  wife  of  Townsend,  and  Mehit- 
abel.  Joshua  died  about  eight  years  ago,  and 
Ephraim  about  nine  years  ago,  and  the  widow 
about  a  year  since.  Lydia  also  died,  leaving 
four  daughters,  Phoebe,  Elizabeth,  Lydia  and 
Mary.  Elizabeth,  the  wife  of  Townsend,  and 
the  four  granddaughters,  were  the  lessors  of 
the  plaintiff,  and  claimed  two  sixths  of  the 
premises,  as  heirs-at-law  of  Joshua  Hamlin  the 
elder. 

The  defendant  read  in  evidence  the  will  of 
Joshua  Hamlin  the  elder,  dated  the  1st  of  Au- 
gust, 1783,  in  which  he  devised  as  follows  : 
"As  for  the  estate  which  God  hath  given  me, 
I  dispose  of  as  follows:  first  I  give  to  my  lov- 
ing wife  one  third  part  of  my  movables  for 
her  to  dispose  of  as  she  pleases,  after  my  de- 
cease, and  also  the  use  of  one  third  of  my 
farm,  that  I  now  live  on,  during  her  natural 
life,  or  till  she  marries  again  ;  when  married 
to  resign  the  lands  to  my  two  sons,  Joshua  and 
Ephraim.  And  I  give  to  my  son  David  the 
farm  he  now  lives  on  ;  and  I  give  to  my  two 
sons,  Joshua  and  Ephraim.  the  farm  I  now 
live  on,  to  be  equally  divided  between  them  ; 
and  for  Joshua  and  Ephraim  to  pay  to  my 
daughters,  Lydia,  and  Betsey,  and  Mehitabel. 
and  Sarah,  twenty  pounds  apiece,  to  be  paid 
by  my  executors  out  of  my  money  and  mova- 
bles ;  the  debts  to  be  paid  out  of  my  estate  that 
I  shall  die  seised  of  ;  and  I  do  hereby  ordain 
and  appoint  my  wife  Mary,  and  my  son  Josh- 
ua, to  be  my  executors,  in  trust,  to  take  care 
and  see  that  my  intent  and  meaning  is  truly 
performed,"  &c. 

1 41)*]  *The  defendant  also  gave  in  evidence 
the  record  of  a  deed  from  Joshua  Hamlin  the 
elder,  to  hi*  son  David,  in  fee,  of  the  farm  de- 
vised to  him,  dated  the  20th  of  April.  1795,  for 
the  consideration  of  three  hundred  and  sixty 
pounds. 

It  appeared  that,  some  years  before  the  death 
of  the  testator,  .Joshua  and  Epliraim.  his  sons, 
occupied  the  farm  separately.  Joshua  lived 
on  the  part  now  occupied  by  the  defendant, 
and  where  his  father  lived,  and  built  an  addi- 
to  the  house.  Ephraim  lived  on  another  part 
of  the  farm,  where  he  built  a  house  before  his 
father's  death. 

It  appeared,  also,  that  the  testator  was 
about  eighty  years  of  age  when  he  died,  and  left 
very  little  personal  properly,  not  more  than  to 
the  value  of  one  hundred  dollars,  and  but  one 
dollar  of  money  in  his  chest. 

A  verdict  was  taken  for  the  plaintiff  for  two 
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sixths  of  the  premises,  subject  to  the  opinion 
of  the  court  on  the  case  containing  the  above 
facts. 

Mr.  J.  TuUmadge,  Jr.,  for  the  plaintiff,  re- 
lied on  the  case  of  Jackson,  ex  dem.  Harris,  v. 
//arm,  8  Johns.  Rep.,  141,  as  in  point,  to  show 
that  Joshua  and  Ephraim  took  only  an  estate 
for  life. 

Mr.  Oakley,  contra.  1.  A  conveyance  may 
be  presumed  from  the  testator  to  his  sons 
Joshua  and  Ephraim,  about  the  time  he  con- 
veyed the  farm  to  his  son  David.  It  appears 
that  they  occupied  separate  parts,  erected 
buildings,  and  exercised  acts  of  ownership, 
and  the  facts  fully  authorize  the  presumption 
of  a  deed  to  them. 

2.  But  we  contend  that  Joshua  and  Ephraim 
took  an  estate  in  fee  under  the  will.     In  the 
construction  of  wills  the  intention  is  always 
to  be  carried  into  effect,  if  possible  :  and  courts 
construe  the  words  of   the  will  liberally  or 
strictly,  in  order  to  effectuate  the  intent,  which 
is  to  be  gathered  from  the  whole  will.  (3  Wils., 
142  ;  3  Burr.,  1541  ;  6  Johns.  Rep.,  191.) 

The  testator  sets  out  with  declaring  his  in- 
tention to  dispose  of  his  whole  estate.  He  de- 
vises to  his  wife,  then  gives  a  farm  to  his  son 
David,  and  next  to  his  sons  Joshua  and  Eph- 
raim, and  gives  legacies  to  his  daughters,  which 
Lord  Mansfield  (Cowp.,  659)  calls  disinheriting 
legacies.  The  introductory  clause,  though  it 
aids  in  the  construction,  will  not,  of  itself, 
give  a  fee  ;  but,  taken  in  connection  with  the 
subsequent  devise,  it  is  sufficient  to  show  the 
intent  of  the  testator  to  give  a  fee  to  Joshua 
and  Ephraim. 

Again,  they  are  to  take  a  fee,  because  they 
are  to  pay  legacies  chargeable  on  the  real  estate. 

*In  Jacktton  v.  //arm  the  case  turned  [*  1 5O 
on  the  meaning  of  the  word  "  estate,"  which 
was  held  to  mean  both  real  and  personal,  and 
the  courts  said  it  was  contingent  whether  the 
devisee  ever  would  be  chargeable  with  the 
payment  of  the  legacies.  That  decision  must 
be  taken  with  certain  qualifications.  It  can- 
not apply  where  the  legacies  or  debts  are,  by 
the  express  terms  of  the  will,  charged  on  the 
realty,  only  in  case  the  personalty  is  deficient; 
nor  where  the  contingency  arising  from  such 
a  general  charge  on  the  estate,  is  rebutted  by 
the  facts  in  the  case,  showing  a  deficiency  of 
personal  estate.  (8  Term  Rep.,  497:  2  Atk., 
341.)  In  JackKon  v.  Harrin  the  contingency 
implied  from  the  word  "estate"  was  not  re- 
butted by  the  facts  ;  for  it  appeared  that  the 
personal  estate  was  sufficient,  and  that  the 
debts  and  legacies  were,  in  fact,  paid  out  of 
it.  If  it  is  held  that  the  charge  is  contingent 
merely  because  the  personal  estate  is  made  li- 
able in  the  first  instance,  that  case  cannot  be 
reconciled  with  the  English  decisions.  (8  Term 
Rep.,  1:3  Term  Rep.,  356;  4  East,  496;  5 
East,  87.) 

The  fact  was  proved  that  the  personal  estate 
was  greatly  deficient  ;  it  was  scarcely  worth 
one  hundred  dollars,  and  there  were  three  leg 
atees,  entitled  to  twenty  pounds  each. 

The  parol  evidence  was  admissible,  (6  Term 
Rep.,  610  ;  3  Keb.,  49),  and  the  plaintiff  ought 
!  not  to  object  to  it,  for  it  came  out  on  his  own 
i  inquiry. 

3.  Again,  Joshua  and   Ephraim   take  a  fee, 
I  because  they  are  directed  to  pay  the  debts  out 
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of  the  real  estate.  The  words  are,  "  the  debts 
are  to  be  paid  out  of  my  estate  that  I  shall  die 
seised  of."  The  words  "  seised  of"  technical- 
ly apply  to  the  real  estate  only,  and  the  tes- 
tator had  no  other  estate  than  that  devised  to 
his  sons. 

Again,  the  devisees  took  the  estate  immedi- 
ately on  the  death  of  the  testator,  subject  to 
the  payment  of  the  debts.  If  so,  it  was  an 
estate  in  fee. 

It  may,  perhaps,  be  objected  that  the  charge 
is  not  on  the  person  of  the  devisee,  but  only 
on  the  estate  devised.  The  distinction  is, 
whether  the  charge  is  to  be  paid  out  of 
the  whole  estate  devised,  or  only  out  of 
the  profits.  And  if  out  of  the  whole  estate, 
whether  the  devisee  takes  it  immediately,  sub- 
ject to  the  payment  of  the  debts,  or  after  the 
payment  of  debts.  And  the  English  cases  (2 
Bos.  &Pull.,  247;  5  East,  87)  turn  on  the 
words  "after  the  payment  of  debts."  We 
•hink  it  clear  that  the  devisees,  in  the  present 
case,  took  the  estate  immediately  ;  and  they 
are  to  pay  the  debts  out  of  the  estate,  no  other 
person  being  able  to  do  it. 
151*]  *Mr.  Tallmadge,  in  reply,  said  that 
the  heir-at-law  was  a  favorite  with  courts, 
and  would  not  be  disinherited  without  clear 
and  expressed  words.  (Cowp. ,  92;  3  Wils., 
418.) 

The  introductory  clause  here  will  not  carry 
a  fee.  (3  Burr.,  1618;  11  East,  220),  and  the 
other  clause,  "  the  debts  to  be  paid  out  of  the 
estate  I  die  seised  of,"  is  to  be  taken  in  con- 
nection with  the  preceding  clause,  where  the 
testator  directs  his  executors  to  pay  the  lega- 
cies out  of  the  personal  estate.  It  is  merely  a 
direction  to  the  executor.  The  word  "seised" 
means  nothing  more  than  "possessed."  If  the 
debts  and  legacies  were  to  be  paid  out  of  the 
personal  estate,  or  by  the  executors,  then  no 
fee  passed.  (3  Johns.  Hep.,  139.) 

Where  the  charge  is  general  on  the  estate, 
it  is  contingent.  The  devisee  takes  a  fee 
only  where  the  charge  is  on  the  devisee 
personally,  or  where  the  payment  of  the 
debts  and  legacies  is  the  condition  on 
which  he  is  to  take  the  estate.  (5  East,  87, 
96  ;  5  Term  Hep.,  558  ;  8  Term  Rep.,  497.) 

The  legacies  to  the  daughters  are  not  to  be 
regarded  as  disinheriting  bequests,  or  sufficient 
to  bar  them  as  heirs-at-law.  (3  Binney's  Rep., 
48G  :  Cowp.  355,  661.) 

KENT,  Ch.J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  claim  as  heirs- 
at-law  of  Joshua  Hamlin,  deceased,  and  the 
only  question  in  the  case  is,  whether  his  sons, 
Joshua  and  Eplmiim,  under  whom  the  de 
fendants  hold,  took,  by  virtue  of  his  will,  an 
estate  in  fee  or  for  life.  The  testator  gave  to 
his  son  David  the  farm  he  (David)  then  lived 
on.  and  he  gave  to  his  two  sons,  Joshua  and 
Ephniim,  the  farm  he  (the  testator)  lived  on, 
to  be  equally  divided  between  them,  and  adds, 
"the  debts  to  be  paid  out  of  my  estate  that  I 
shall  die  seised  of."  As  there  are  no  apt  words 
of  limitation,  the  two  sons  took  only  an  estate 
for  life,  unless  a  fee  is  to  be  inferred  by  im- 
plication, by  reason  of  the  charge  of  the  debts 
upon  the  estate. 

The  distinction  which  runs  through  the 
cases  is,  that  where  the  charge  is  upon  the 


estate,  and  there  are  no  words  of  limitation, 
the  devisee  takes  only  an  estate  for  life  ;  but 
where  the  charge  is  on  the  person  of  the 
devisee,  is  respect  of  the  estate  in  his  hands, 
he  takes  a  fee,  on  the  principle  that  he  might 
otherwise  be  a  loser.  (Goodtitlev.  Maddern,  4 
East,  496  ;  Doe  v.  SneUiiuf,  5  East,  87  ;  Moore 
v.  Denn,  2  Bos.  &  Pull.,  247  ;  Doe  v.  Clarke, 
5  Bos.  &  Pull.,  843  ;  Colyer's  Case,  6  Co.,  16.) 
When  the  charge  is  on  the  person  the  de- 
visee takes  the  estate  on  condition  of  paying 
the  charge,  and  if  he  die  in  the  lifetime  of  the 
testator,  the  charge  ceases ;  and  if  he  refuse 
to  accept  and  perform,  the  devise  *is  [*l/>2 
void,  and  the  heir  may  enter.  In  this  ca.se, 
the  will  merely  created  the  charge  upon  the 
estate.  There  was  no  personal  charge  upon 
the  devisees,  and,  consequently,  the  case  is 
not  within  the  reason  of  the  rule  for  enlarg- 
ing the  estate  into  a  fee,  by  reason  of  a  charge. 
It  may  admit  of  some  dispute  what  words  will 
amount  to  a  charge  on  the  person,  so  as  to 
render  the  devisee  who  accepts  of  the  land, 
personally  and  at  all  events,  liable  forthedebt 
or  legacy  charged,  and  the  cases  on  this  point 
are  not  altogether  consistent.  In  Dicketi*  v. 
Marxhall,  Cro.  Eliz.,  330,  A  devised  all  his 
lands  and  goods  after  his  debts  and  legacies 
paid  ;  and  in  Derm  v.  Milkr,  5  Term  Rep., 
558,  the  devise  was  of  all  lands  and  goods,  af- 
ter payment  of  his  just  debts,  &c.,  and  it  was 
held,  in  both  cases,  that  the  devisee  took  only 
an  estate  for  life  ;  and  though  the  latter  decis- 
ion was  reversed  in  the  Exchequer  Chamber 
(3  Anst..  781  ;  1  Bos.  &  Pull.,  558),  it  was  not 
upon  the  point  of  the  nature  and  effect  of  the 
charge.  In  Doe  v.  Allen,  8  Term.  Rep.,  497, 
the  devise  was,  that  after  the  debts  being  first 
paid  out  of  the  personal,  and  if  not  sufficient, 
out  of  the  real  estate,  he  devised,  etc.,  and  the 
devisee  was  held  to  take  only  an  estate  for 
life.  So  \nliedoubt  v.  Redoubt,  8  Vin.,  217, 
pi.  18,  the  devise  was  that  £500  be  paid  as 
soon  as  may  be  out  of  the  aforesaid  estate 
and  premises  ;  and  in  Doe  v.  Clarke,  5  Bos.  & 
Pull.  343,  the  words  were,  I  charge  all  my 
estate,  both  real  and  personal,  with  the  pay- 
ment of  the  above  legacies,  and  yet  in  neither 
case  did  the  devisee  take  a  fee  for  want  of  apt 
words  of  inheritance. 

These  are  instances  of  a  charge  upon  the 
land  and  not  upon  the  person.  But  the  fol- 
lowing cases  may  be  cited  to  illustrate  the 
other  part  of  the  rule.  As  in  Colyer'x  case,  6 
Co.,  16,  the  devise  was  to  A,  he  paying,  &c., 
and  in  Doe  v.  Holme*,  8  Term  Hep.,  1,  the 
words  were,  I  give  my  house  and  furniture  to 
A,  she  paying,  &c.,  and  in  Goodtitle  v.  Mad- 
dcrn,  4  East,  496,  the  devise  wss,  of  all  the 
rest,  &c. ,  of  lands,  goods  and  chattels,  &c., 
to  my  executrix,  &c.,  so  that  she  pay,  <fcc., 
and  they  were  all  held  to  be  charges  on  the 
person,  so  as  to  carry  a  fee,  by  reason  of  the 
charge.  There  are  other  cases  of  this  kind, 
which  have  been  held  to  carry  a  fee.  though 
the  words  were  not  so  strong.  Thus  in  Phil- 
lips v.  llcle.  Hep.  in  Ch.  vol.  I.,  p.  JOl ,  the  words 
were,  all  the  rest  of  my  goods  and  lands  I  give 
to  A,  to  discharge  all  things  charged  in  my 
will  ;  and  in  Doe  v.  Richardson,  3  Term  Hep., 
356.  the  devise  was  of  all  the  lands,  &c.,  his 
legacies  and  funeral  expenses  being  thereout 
paid  ;  and  in  Doe  v.  SneUing,  5  East,  87,  the 
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153*]  devise  *was  of  lands  and  goods,  after 
having  thereout  first  paid  debts  and  legacies, 
and  in  all  these  cases  the  devisee  was  held  to 
take  a  fee. 

It  will  be  in  vain,  as  must  appear  from  this 
imperfect  sketch  of  a  few  leading  cases,  to 
look  for  uniformity  and  harmony  of  decision 
in  this  branch  of  the  law.  The  opinion  of  the 
•court  of  C.  B.  in  Doe  v.  Clarice,  5  Bos.  &  Pull., 
343,  very  justly  questions  the  application  of 
the  general  principle  in  the  last  two  cases 
above  referred  to,  since  the  charge  appeared 
very  evidently  to  be  upon  the  estate,  and  not 
personally  upon  the  devisee.  Cases  may  fre- 
quently mislead  us,  by  their  misapplication  of 
principle,  but  it  is  our  duty  always  to  en- 
deavor to  recall  and  adhere  to  the  principle, 
in  opposition  to  any  particular  case.  The  rea- 
soning of  Sir  James  Mansfield  is  the  most  plain 
and  logical  of  any  in  the  modern  cases  on  this 
point ;  and  the  case  of  Doe  v.  Clarke  is  the 
most  recent,  and.  perhaps,  the  most  sound 
authority,  and  it  is  decisive  to  show  that  the 
charge  in  the  present  case  was  upon  the  land, 
and  not  upon  the  person  of  the  devisees,  and 
that  they  took  only  an  estate  for  life.  That 
case,  as  well  as  the  case  of  Redoubt  v.  Redoubt, 
is  in  point  on  another  ground,  and  shows  that 
the  devisees  here  took  only  for  life.  Sir  J. 
Mansfield  says  there  is  no  case  which  has  de- 
cided that  a  general  charge  upon  the  whole 
•estate  will  give  a  fee  to  the  devisee  of  only  a 
particular  part  of  that  estate.  In  Rsdoubt  v. 
Redoubt,  and  in  Doe  v.  Clarke,  the  charge  was 
general,  and  the  devise  in  question  only  of  a 
particular  part  of  the  estate,  and  the  charge 
was  held  not  to  enlarge  the  estate  to  a  fee.  In 
the  present  case,  also,  the  charge  is  upon  the 
whole  estate  generallv,  and  not  specifically 
upon  the  farm  devised*  to  the  two  sons  under 
whom  the  defendants  hold. 

The  case  of  Jackson  v.  Harris,  8  Johns.  Rep.. 
141.  is  also  in  point.  The  charge  there  was 
general  and  the  devise  to  Henry  Harris  of  a 
particular  lot.  The  charge  there  was  also  on 
the  estate,  and  not  on  the  person,  and  the  de- 
cision was  undoubtedly  correct,  upon  the  prin- 
ciples above  laid  down  ;  though  perhaps  that 
decision  would  have  rested  better  upon  one  or 
the  other  of  those  grounds  (for  either  is  suffi- 
cient) than  upon  the  principle  which  was  there 
assumed. 

The  lessors  of  the  plaintiff  are,  accordingly, 
entitled  to  recover  the  proportion  stated  in  the 
verdict. 

Judgment  for  tlie  plaintiff. 

Cited  in -13  Johns.,  333;  18  Johns..  £5;  13  Wend., 
96;  13  Wend..5*>;  17  Wend.,  401 ;  18  Wend.,  206;  30 
Wend.,  44«,  577 ;  «  Johns.  Ch.,  35 ;  1  N.  V.,  491 ;  4  N. 
Y.,  58;  7  N.  Y.,  168:  2  Barb.,  13^;  4  Burb.,  438;  5 
Barb.,  447  ;  7  Birb.,  224;  13  Barb..  125:  4  Trans.  App., 
494  ;  3  Mason,  210  ;  72  Mo.,  618  ;  40  N.  J.  L.,  43. 


154*1*  THE  PRESIDENT  AND  DIRECT- 
ORS OF  THE  HIGHLAND  TURNPIKE 
COMPANY.  9 

'     M'KEAN. 

Evidence — Books  of  Corporation — It*  Act*  and 
Proceedings — Must  be  Proved  to  be  Corjxtrativn 


Books — And  Regularly  Kept  by  Proper  Offi- 
cers. 

Corporation' books  are  evidence  of  the  acts  and 
proceedings  of  the  corporation,  but  it  must  be  made 
to  appear  that  they  are  the  books  of  the  corpora- 
tion, kept  as  such  by  the  proper  officer,  or  some 
other  person  authorized  to  make  entries  in  his  nec- 
essary absence. 

It  is  not  enough  to  prove  the  book  to  be  in  the 
handwriting  of  a  person  stated  in  the  book  itself  to 
be  the  secretary;  but  not  otherwise  shown  to  be 
the  proper  officer. 

Citations— 1  Str.,  93:  12  Vin.,  tit.  Ev.,  90,  pi.  16 
2  Camp.  N.  P.,  101. 

THIS  was  an  action  on  the  case,  tried  at  the 
Dutchess  Circuit,  in  September,  1812,  be- 
fore Mr.  Justice  Yates. 

The  declaration  stated  the  incorporation  of 
the  plaintiffs,  by  an  Act  of  the  Legislature,. the 
3d  April,  1806,  and  that  thirteen  persons 
named  in  the  Act  were  appointed  commission- 
ers to  perform  certain  duties,  open  subscrip- 
tion books,  &c.,  and  averring  a  performance 
of  the  duties,  and  that  the  defendant  sub- 
scribed his  name,  and  affixed  thereto  the  num- 
ber of  twenty  shares,  and  thereby  became  a 
stockholder,  &c. ,  and  liable  to  pay  the  plaint- 
iffs five  hundred  dollars,  for  the  shares  so  sub- 
scribed, at  such  time  and  place  as  should  be 
determined  by  the  plaintiffs.  The  plaintiffs 
also  averred  the  subscription  of  the  number  of 
shares  required  by  the  Act,  the  advertisement 
and  notice  for  the  choice  of  directors,  and  the 
meeting  of  the  stockholders  and  the  election 
of  thirteen  directors,  and  the  choice  of  one  as 
a  president  ;  and  that  they  commenced  their 
operations  on  the  road,  and  laid  out  large  sums 
of  money,  and  made  a  call  on  the  stockhold- 
ers to  pay  the  amount  subscribed  by  them  ; 
and  that  the  defendant,  though  called  upon 
and  requested  to  pay  for  the  shares  subscribed 
by  him,  refused,  &c.  Plea,  general  issue. 

At  the  trial,  to  prove  the  proceedings  under 
the  Act,  and  some  of  the  averments  in  the  dec- 
laration, the  plaintiffs  produced  a  book  of 
minutes,  purporting  to  be  the  minutes  of  the 
plaintiffs:  and  a  witness  was  called  to  prove 
the  book,  who  said  that  the  minutes  were  in 
the  handwriting  of  Joseph  Howland,  stated 
therein  to  be  secretary  ;  that  he  did  not  know 
it  to  be  the  book  of  the  original  minutes  of  the 
company,  but  that  he  received  it  from  Joseph 
Howland. 

The  defendant's  counsel  objected  to  the  ad- 
mission of  the  book  as  evidence,  without  fur- 
ther proof,  but  the  objection  was  overruled. 
The  plaintiff's  counsel  proceeded  to  read  from 
the  book  the  minutes  of  the  proceedings,  but 
which,  from  the  ground  taken  by  the  court, 
it  is  unnecessary  to  state. 

Under  the  direction  of  the  judge,  a  verdict 
was  taken  for  the  plaintiffs  for  six  hundred 
and  sixteen  dollars  and  sixty-six  cents,  being 
the  amount  of  the  defendant's  subscription, 
with  interest  from  the  time  the  payment  was 
required. 

*A  motion  was  made  in  arrest  of  [*155 
judgment,  and  also  for  a  new  trial.  It  is  nec- 
essary only  to  state  the  argument  on  the  sec- 
ond motion. 

Ifr.  J.  Tdlltnadfje,  Jr.,  for  the  defendant, 
contended  that  corporation  books  were  only 
evidence  when  publicly  kept  by  the  proper 
officer  :  and  when  produced,  their  authority 
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must  be  established  before  they  can  be  read  in 
evidence.  (1  Str.,93;  3  Johns.  Rep.,  226;  8 
Johns.  Rep.,  212,  378;  Bull.  N.  P.,  182.) 

Again,  the  Act  requires  thirteen  books  to  be 
kept  by  the  commissioners,  and  five  only  were 
produced. 

The  Act  of  Incorporation  was  conditional ; 
and  no  corporation  could  exist  until  certain 
acts  were  done,  and  the  company  duly  organ- 
ized. The  essential  averments  in  the  declara- 
tion have  not  been  proved. 

Mr.  Oakley,  contra,  insisted  that  there  was 
a  legal  existing  corporation.  It  had  existence 
from  the  time  of  passing  the  Act,  and  was  not 
made  to  depend  on  the  performance  of  their 
duty  by  the  commissioners,  who  could  not,  by 
their  neglect,  defeat  the  intention  of  the  Leg- 
isla.ture.  But  the  books  produced  show  that 
the  company  was  legally  organized.  Though 
the  minutes  produced  may  not  be  evidence  to 
prove  a  direct  matter  of  contract,  or  to  make 
out  a  title  from  an  entry  in  the  corporation 
books ;  yet,  as  to  any  collateral  point,  as  the 
organization  of  the  company,  or  user,  or  non- 
user,  there  can  be  no  other  proof.  The  aver- 
ment of  the  regularity  of  the  proceedings  in 
the  declaration  was  not  material,  or  necessary 
to  be  proved.  It  would  have  been  sufficient 
merely  to  have  stated  that  the  plaintiffs  were 
a  legal  corporation.  The  Act  of  the  Legisla- 
ture shows  the  creation  of  such  a  company. 

If  the  book  is  used  by  the  defendant  as  evi- 
dence to  any  purpose,  it  will  be  evidence  to 
every  purpose  ;  and  it  appears  that  the  plaint- 
iffs have  held  regular  meetings  as  a  corpora- 
tion, from  year  to  year. 

In  The  Union  turnpike  Co.  v.  Jenkins,  1 
Caines'  Rep.,  381,  Radcliff,  J.,  considered  the 
Act  in  regard  to  the  commissioners  as  merely 
directory,  and  if  they  did  not  strictly  execute 
their  trust,  it  could  not  affect  the  existence  of 
the  company,  nor  any  contracts  made  with 
them. 

Per  Curiam.  The  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  were 
argued  together,  but  as  the  court  are  in 
lo(>*]  *favor  of  the  first  motion,  it  is  unnec- 
essary, at  present,  to  express  an  opinion  upon 
the  second. 

The  plaintiffs  were  bound  to  prove,  upon 
the  trial,  the  averments  in  their  declaration, 
and  if  the  book  of  minutes  which  was  intro- 
duced had  been  legally  authenticated,  it  would 
have  contained  the  requisite  proof  of  those 
averments.  The  general  rule  is  (and  it  is  a 
rule  of  evidence  essential  to  public  conven- 
ience), that  corporation  books  are  evidence  of 
the  proceedings  of  the  corporation,  but  then 
it  must  appear  that  they  are  the  corporation 
books,  and  that  they  have  been  kept  as  such, 
and  the  entries  made  by  the  proper  officer,  or 
some  other  person  in  his  necessary  absence. 
(King  v.  Mothersdl,  1  Str.,  93;  12  Vin.,  tit. 
Ev.,  90,  pi.  16  ;  2  Camp.  N.  P.,  101.)  In  this 
case  there  was  no  legal  evidence  of  the  authen- 
ticity of  the  book,  as  being  the  minutes  of  the 
company,  or  that  it  had  been  regularly  kept 
as  such,  by  the  proper  officer.  The  whole  ev- 
idence consisted  of  the  fact  that  the  book  was 
in  the  handwriting  of  one  Rowland,  who  ap- 
peared from  the  entries  in  the  book  (but  in  no 
other  way)  to  have  been  secretary  to  the  board. 
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Unless,  then,  the  book  be  considered  as  prov- 
ing itself,  there  was  no  proof  of  its  being  the 
book  it  purported  to  be. 

The  motion  for  a  new  trial  is  accordingly 
granted,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted. 


DEWITT  ET  ux. 

V. 

YATES,  Executor  of  YATES. 

Will — Duplicate  Bequest  to  same  Legatee,  only- 
one  is  Good — Two  Bequest*  in  Different  Imttru-  ( 
ments —  Will  and  Codicil — Both  Good. 

Where,  in  a  will,  the  same  sum  of  money  is  given 
twice  to  the  same  legatee,  he  can  take  only  one  of 
the  sums  bequeathed.  The  latter  sum  is  held  a  sub- 
stitution, and  is  not  taken  cumulatively,  unless 
there  be  some  evident  intention  of  the  testator  that 
they  should  be  so  considered,  and  it  lies  with  the 
legatee  to  show  that  intention,  and  rebut  the  con- 
trary presumption.  But  where  the  two  bequests  are 
in  different  instruments,  as  by  a  will  in  one  case,  and 
a  codicil  in  another,  the  presumption  is  in  favor  of 
the  legatee,  and  the  burden  of  rebutting  that  pre- 
sumption is  cast  on  the  executor.  And1  the  pre- 
sumption in  either  case  is  liable  to  be  controlled  and 
repelled  by  internal  evidence  and  the  circumstances 
of  the  case. 

Citations— 1  Godol.  Orph.  Leg.,  part  3,  ch.  26,  sec. 
46 ;  Swinb.,  part?,  ch.  21,  sec.  13;  2  Atk..  636  ;  1  Bro., 
30,  389, 390,  n.;  2  Ch.  Rep.,  37,  58 :  2  H.  Bl.,214 ;  3  Ves., 
Jr.,  289,  462 ;  5  Ves.,  365) ;  Dig..  30,  1,  34  ;  Dig.,  22,  3, 12 ; 
Gothofrede's  Notes;  Voet,  Com.  ad  Pand..  torn.  2, 
21 ;  4  Ves.,  76 ;  1  Bro..  31,  n. 

THIS  was  an  action  of  debt  for  a  legacy. 
The  cause  was  tried  at  the  Saratoga  Cir- 
cuit, in  September,  1812.  Peter  Yates,  by  his 
last  will,  dated  the  loth  of  August,  1807,  be- 
queathed as  follows:  "Item.  I  give  to  my 
daughter  Maria's  children,  of  her  body,  two 
hundred  and  fifty  pounds  ;  if  any  of  the  five 
children  should  decease  before  my  decease,  or 
after,  the  parts  of  the  deceased  *shall  [*ll>7 
come  to  the  then  living  ;  each  of  them  is  to 
have  fifty  pounds  when  they  come  of  age,  or 
when  they  or  either  of  them  should  marry." 

In  a  subsequent  part  of  the  will  the  testator 
having  devised  the  half  of  a  farm,  &c.,  to  his 
son-in-law,  Philip  Vauderbergh,  and  his  wife, 
and  the  other  half  to  his  wife,  &c.,  directs  as 
follows  :  "In  consideration  of  which,  it  is  my 
will,  and  I  do  hereby  order,  that  the  said 
Philip  Vanderbergh,  his  heirs,  <fcc.,  shall  pay 
to  the  children  of  my  said  daughter  Maria,  to 
wit:  Sarah  (the  wife  of  the  plaintiff),  John, 
Maria,  Catalina  and  Catharine,  the  sum  of  two 
hundred  and  fifty  pounds,  equal  to  six  hun- 
dred and  twenty-five  dollars,  to  be  paid  unto 
them  and  each  of  them,  in  sums  of  fifty 
pounds,  as  they  respectively  shall  arrive  at  the 
age  of  twenty-one  years,  or  on  the  day  that 
they  or  either  of  them  shall  marry  ;  "  and  ap- 
pointed the  defendant  and  three  others  his  ex- 
ecutors. 

It  was  proved  that  Philip  Vanderbergh,  the 
devisee,  in  October,  1807,  paid  to  the  plaintiffs 
the  fifty  pounds  given  to  Sarah,  the  wife  of 
the  plaintiff,  and  named  in  the  second  clause 
of  the  will. 

It  was  admitted  that  a  year  had  elapsed  since 
the  death  of  the  testator  ;  that  the  plaintiffs 
had  duly  demanded  payment  of  the  legacy, 
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mentioned  in  the  first  clause,  of  the  defend- 
ant, previous  to  the  commencement  of  the 
suit ;  and  had  tendered  and  filed  a  bond  ac- 
cording to  the  directions  of  the  statute,  and 
that  the  defendant  had  assets  in  his  hands, 
after  payment  of  all  debts  and  other  legacies, 
sufficient  to  pay  the  legacy  in  question. 

The  defendant  offered  a  witness  to  prove 
that,  before  and  at  the  time  the  testator  made 
his  will,  he  expressed  his  intention  to  give  one 
legacy  to  the  children  of  his  daughter  Maria, 
and  that  was  the  legacy  directed  to  be  paid  by 
Philip  Vanderbergh  ;  but  the  evidence  was  ob- 
jected to,  and  overruled  by  the  judge. 

A  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  a  case  made. 
*  Mr.  Huntington,  for  the  plaintiffs,  contended 
that  the  legacies  were  cumulative.  They  are 
distinct  and  separate  legacies.  The  one  in 
question  was  a  vested  legacy,  payable  by  the 
executors  out  of  the  personal  estate,  no  partic- 
ular fund  or  person  being  named  by  the  testa- 
tor as  charged  with  the  payment.  The  second 
legacy  was  contingent,  and  might  have  lapsed. 
It  was  made  a  charge  on  Philip  Vanderbergh, 
in  consideration  of  the  land  devised  to  him 
and  his  wife.  (3  Johns.  Rep.,  189.) 

There  is,  then,  a  constructive  difference 
158*]  between  the  two  bequests,  *whichwill 
render  them  cumulative.  (Toll.  Ex..  '316 ; 
Rob,  on  Wills,  439,  440  ;  9  East,  273  ;  H.  Bl., 
213;  1  Bro.  C.  C.,  389.)  The  doctrine  of  a 
repetition  of  the  same  legacy  can  only  be  ob- 
jected in  an  action  for  the  second  legacy.  It 
does  not  apply  to  the  first. 

The  parol  evidence  was  properly  rejected. 
(2  Johns.  Rep. ;  2  H.  Bl.,  521.) 

Mr.  Skinner,  contra,  insisted  that,  if  this 
was  one  and  the  same  legacy,  it  could  make  no 
difference  for  which  thesuit  was  brought.  The 
internal  evidence  of  the  will  was  strong  and 
satisfactory  to  show  that  the  testator  meant  to 
give  but  one  legacy  to  the  children  of  his 
daughter  Maria.  It  the  second  bequest  is 
construed  to  be  a  cumulative  legacy,  it  defeats 
the  manifest  intention  of  the  testator  to  divide 
the  property  equally  between  his  two  daugh- 
ters. The  object  was  not  to  divide  the  farm 
among  all  the  grandchildren,  but  to  give  the 
whole  to  the  wife  of  Vanderbergh,  ana  that  he 
should  pay  to  the  children  of  the  other  daugh- 
ter two  hundred  and  fifty  pounds.  In  both 
clauses  of  the  will  the  same  sum  is  given,  pay- 
able at  the  same  time,  and  for  the  same  cause. 
This  clearly  shows  that  it  was  a  repetition  of 
the  same  bequest,  and  not  a  different,  or  cu- 
mulative legacv.  (Toll.  Ex.,  334-330.) 

Again,  the  defendant  offered  extrinsic  evi- 
dence to  show  the  intention  of  the  testator, 
which  was  rejected  by  the  judge.  Whether  the 
testator  by  giving  two  legacies  did  intend  that 
the  legatee  should  take  both,  is  a  question  of 
presumption  which  lets  in  every  species  of 
proof.  (Toll.  Ex.,  330  ;  2  Bro.  C.  C.,  527,  528.) 

KENT,  Oh.  J.,  delivered  the  opinion  of  the 
court  : 

This  is  the  case  of  a  sum  of  money  given 
twice  in  the  same  instrument  to  the  same  lega- 
tee. The  general  rule,  on  this  subject,  from  a 
review  of  the  numerous  cases,  appears  evi- 
dently to  be,  that  where  the  sum  is  repeated,  in 
the  same  writing,  the  legatee  can  take  only  one 
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of  the  sums  bequeathed.  The  latter  sum  is 
held  to  be  a  substitution,  and  they  are  not 
taken  cumulatively,  unless  there  be  some  evi- 
dent intention  that  they  should  be  so  consid- 
ered, and  it  lays  with  the  legatee  to  show  that 
intention  and  rebut  the  contrary  presumption. 
But  where  the  two  bequests  are  in  different  in- 
struments, as  by  will  in  the  one  case,  and  by  a 
codicil  in  the  other,  the  presumption  is  in 
favor  of  the  legatee,  and  the  burden  of  con- 
testing that  presumption  is  cast  upon  the  exec- 
utor. The  presumption  either  way,  whether 
against  the  cumulation,  because  the  legacy  is 
repeated  in  the  same  instrument,  or  whether  in 
favor  of  it,  because  the  legacy  is  by  different 
instruments,  is  *liable  to  be  coatrolled  [*loD 
and  repelled  by  internal  evidence,  and  the  cir- 
cumstances of  the  case.  (Godolphin's  Orphan 
Legacy,  part  3,  ch.  20,  sec.  40  ;  Swinb.,  part  7, 
eh.  21,  sec.  13  ;  Duke  of  St.  Albans  v.  Beau- 
clerk,  2  Atk.,  030  ;  Garth  v.  Meyrick,  1  Bro., 
30;  Ridges  v.  Morrison,  1  Bro.,  389  ;  Ilooley  v. 
Ration,  Ibid.,  390,  n.;  Wallop  v.  Hewett,  2  Ch. 
Rep. ,  37  ;  Newport  v.  Kinaston,  Ibid. ,  58  ; 
James  v.  Semmens,  2  H.  Bl.,  214  ;  Allen  v. 
CaUen,  3  Ves.,  Jr.,  289;  Barclay  v.  Wain- 
w right,  Ibid.,  402  ;  Oaborne  v.  Duke  of  Leeit*,  5 
Ves.,  309.)  This  question  which  appears  to 
have  arisen  so  often,  and  to  have  been  so 
learnedly  and  ably  discussed,  in  the  English 
courts,  was  equally  familiar  to  the  civil  law. 
The  same  rule  existed  there,  and  subject  to  the 
same  control.  (Dig.,  30.  1,  34  ;  Dig.,  22,  3,  12, 
and  the  notes  of  Gothofrede;  Ibid.,  Voet,  Com. 
adPand.,  torn.  2, 40S,  sec.  34.)  And  Chancellor 
D'Aguesseau,  in  his  Pleadings  in  the  case  of 
The  Heirs  of  Vaugermain,  (Euvres,  torn.  2,  21, 
adopts  and  applies  the  same  rule  to  a  case  aris- 
ing under  the  French  law.  The  civil  law  puts 
the  case  altogether  upon  the  point  of  the  testa- 
tor's intention;  but,  then,  if  the  legacy  was  re- 
peated in  the  same  instrument,  it  required  the 
highest  and  strongest  proof  to  accumulate  it. 
Ecidentissimis  probationibus  ostendatur  testato- 
rem  multiplicasse  legatum  voluisse. 

In  the  present  case,  what  are  the  intrinsic 
circumstances  to  show  a  manifest  intent  of  the 
testator  to  multiply  the  legacy  ?  The  only 
material  variation  in  the  two  bequests  is,  that 
in  the  latter  instance,  the  legacy  was  charged 
upon  Philip  Vanderbergh  in  respect  of  the  foal 
estate  to  him  devised.  But  this  affords  no  evi- 
dence of  an  intention  to  accumulate.  The  in- 
ference is  the  other  way.  It  was  only 
strengthening  the  security  of  the  legacy  by 
means  of  the  charge.  There  was  no  specified 
object ;  there  was  no  assigned  reason,  or 
cause,  as  respected  the  legatees,  for  repeating 
the  bequest.  Courts  have  required  some  new, 
or  additional  cause,  for  enlarging  the  bounty, 
before  they  have  held  it  accumulative,  unless 
the  words  of  the  will  clearly  showed  the  in- 
tent. In  a  will,  the  testator  gave  double  lega- 
cies to  his  daughters,  but  he  added,  in  those 
cases,  that  they  were  "  in  addition  "  to  what  he 
had  before  given  ;  and  the  Master  of  the 
Rolls,  in  /farckiy  v.  Wainif  right,  said  that  he 
laid  considerable  stress  upon  this,  that  where 
the  testator  meant  addilion,  he  expressed  it. 
The  whole  will  (It-notes  throughout,  a  careful 
and  studied  apportionment  of  the  testator's  es- 
tate among  his  children,  according  to  his  opin- 
ion of  their  wants  uud  circumstances  ;  and  he 
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imposed  several  trusts  and  charges,  prob- 
1OO*]  ably  *with  a  view  to  greater  accu- 
racy iu  the  partition  of  his  estate.  He  appoints 
four  sons  executors,  but  be  charges  bis  funeral 
expenses  upon  three,  and  his  debts  upon  two 
of  them.  A  small  variation  in  the  direction  as 
to  payment  will  not  alter  the  construction.  In 
Halford  v.  Wood,  4  Ves..  76,  the  legacy  was  an 
annuity  of  thirty  pounds  for  life,  and  in  the 
one  instance  it  was  declared  to  be  payable 
quarterly,  and  in  the  other  instance  the  will 
was  silent  as  to  the  payment,  and  yet  it  was 
not  held  accumulative.  So,  also,  in  Greenwood 
v.  Greenwood,  1  Bro.,  31,  ».,  the  one  legacy 
was  simply  to  Mary  Cook  "  for  her  own  use 
and  disposing,  notwithstanding  her  coverture;" 
and  yet  Lord  Bathurst  decreed  that  she  was 
entitled  to  one  legacy  only. 

As,  then,  the  substituted  legacy,  in  this  case, 
has  been  paid  by  the  devisee,  on  whom  it  was 
charged,  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
Cited  in-4  Hun,  747;  17  Ohio  St.,  602. 


THE  PEOPLE  t>.  WASHBURN. 

Indictment — Aiding   Prisoner  to  Escape — Void 
under  Statute. 

Where  A  was  indicted  for  aiding  and  assisting;  to 
escape  from  jail  one  P.  M.,  committed  "on  suspicion 
of  having  been  accessary  to  the  breaking  the  house 
of  S.,  with  intent  to  commit  a  fetony  ;"  it  was  held, 
that  the  defendant  was  not  indictable  under  the 
statute  (sess.  24.  ch,  58,  sees.  12, 13),  because  P.  M.,  the 
prisoner,  was  not  committed  under  any  distinct  and 
certain  charge  of  felony. 

IN  ERROR,  from  the  General  Sessions  of  the 
Peace  of  Clinton  County. 

The  defendant  was  indicted,  at  the  General 
Sessions  of  the  Peace  in  the  County  of  Clin- 
ton, for  aiding  and  assisting  to  escape  out  of 
jail  one  Peter  Mandeville,  committed  "on 
suspicion  of  having  been  accessary  to  the 
breaking  the  house  of  Peter  Sailley,  Esq.,  of 
Plattsburgh,  with  intent  to  commit  felony." 

Mr.  Z.  R.  Sfieplierd,  for  the  defendant,  ob- 
jected, 1.  That  the  indictment  was  bad,  as  it 
did  not  show  a  proper  court  and  jurisdiction 
in  the  Sessions.  (2  Hawk,  P.  C.,  252.)  It  is 
said  to  be  held  "before  the  justices  of  the  peace 
of  the  people  of  ihe  State  of  New  York,  the 
peace  of  the  County  of  Clinton  to  keep,"  &c., 
instead  of  following  the  usual  form,  and  ac- 
cording to  the  Act,  "assigned  to  keep  the 
peace  of  the  people,  &c.,  in  the  county."  The 
justices  are  not  appointed  and  assigned  to 
keep  the  peace  of  the  county,  but  to  keep  the 
peace  of  the  people  in  the  county. 

2.  To  support  this  indictment,  it  is  essential 
that  it  should  state  that  the  prisoner,  whom 
the  defendant  assisted  to  escape,  was  committed 
for  a  felony. 

1O1*J  *instead  of  averring  the  fact,  the  in- 
dictment sets  forth  the  warrant,  in  fuec  verba, 
on  which  Mandeville  was  committed  ;  and  it 
charges  a  misdemeanor,  or  trespass  only,  not 
a  felony. 

Mr.  t&vage,  District  Attorney,  contra,  con- 
tended that  it  was  sufficient  if  the  indictment 
stated  that  the  court  was  held  before  the-  jus- 
tices of  the  peace  of  the  county.  It  is  not 
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necessary  to  state  that  they  are  assigned  to 
keep  the  peace  of  the  peopfe.  (3  Bac.  Abr., 
115.  Indictment,  1  ;  2  Hawk.  P.  C.,  25,  sees. 
124-128.) 

The  warrant  must  be  understood  as  charg- 
ing Mandeville  as  being  accessary  to  a  burg- 
lary ;  and  if  so,  it  was  a  felony.  It  is  enough 
that  the  prisoner  was  committed  on  a  suspi- 
cion of  a  felony,  for  it  is  a  lawful  commitment. 
(3  Hawk.  P.  C.,  243  ;  1  H.  P.  C.,  610  ;  2  Co. 
Inst.,  592.) 

Per  Curiam.  The  indictment  was  under 
the  statute,  which  makes  it  an  offense  punish- 
able in  the  State  Prison,  for  aiding  a  prisoner 
to  escape,  detained  for  any  felony  whatsoever. 
Here  was  no  felony  charged  in  the  warrant  of. 
commitment  of  Mandeville.  The  house  might 
have  been  an  ash  house  of  P.  Sailley,  and  the 
attempt  in  the  day  time  ;  and  it  would  not  be 
felony  for  the  mere  attempt.  The  charge  was 
not  burglary.  It  might  have  been  only  a  tres- 
pass ;  and  then  it  was  but  a  suspicion  of  being 
accessary.  Clearly  the  defendant  was  not  in- 
dictable and  punishable  under  the  statute,  for 
the  prisoner  was  not  committed  under  any 
distinct  and  certain  charge  of  felony.  The 
judgment  must  be  reversed. 

Judgment  reversed. 


MORGAN  AND  SMITH  c.  DYER, 

Obligation  to  Plea  of  puis  darrein  continuance — 
When  Motion  to  net  Aside  not  on  Demurrer — 
Discretion  as  to  Reception  of  Plea — Plea  of 
Discharge  under  Insolvent  Act  must  show  of 
What. 

An  objection  to  a  plea  puis  darrein  continuance 
that  it  was  not  pleaded  in  proper  time,  cannot  be 
taken  advantage  of  by  the  plaintiff,  on  demurrer; 
but  it  should  be  made  on  motion  to  set  aside  the 
plf>a. 

It  rests,  however,  in  the  discretion  of  the  court,  to 
receive  such  a  plea  or  not,  after  more  than  one 
continuance  between  the  time  the  matter  of  the 
plen  arose,  and  the  putting  in  of  the  plea. 

A  plea  of  a  discharge  under  the  Insolvent  Act  of 
the  3d  April  1811,  sess.  34,  ch.  123,  must  set  forth 
matter  enough  to  give  the  judge  who  grants  the 
discharge  jurisdiction ;  and  such  plea  must  state 
that  the  defendant  had  been  an  inhabitant  of  the 
county  for  three  months  preceding  the  presenting 
the  petition,  or  that  he  was  in  prison  in  the  county ; 
otherwise,  it  is  bad. 

Citations— 9  Johns.,1 250,  255  ;  Act  April  3,  1811 ;  1 
Johns.,  91 ;  7  Id.,  75. 

THIS  was  an  action  of  debt  on  a  judgment 
obtained  in  the  Court  of  Common  Pleas 
of  Washington  County,  in  1804.  The  dec- 
laration was  filed  in  May  Term,  1811  ;  and  an 
imparlance  given  to  August  Term,  when  the 
defendant  pleaded  nul  liel  record ;  a  replica- 
tion joined  issue  thereon  ;  a  day  was  given  to 
the  next  October  *Term,  to  bring  in  [*1O2 
the  record,  &c.,  and  continuances  were  en- 
tered from  term  to  term,  until  October  Term, 
1812,  and  in  the  vacation  following,  the  de- 
fendant pleaded  that  since  the  last  continu- 
ance, to  wit:  on  the  24th  September,  1811,  be- 
ing an  insolvent  debtor,  within  the  meaning 
of  the  Act,  passed  the  3d  April,  1811,  the  com- 
missioner under  the  Act,  for  the  County  of 
Onondaga,  being  interested  as  a  creditor*  the 
defendant  presented  his  petition,  &c.,  to  the 
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first  judge  of  the  Court  of  C.  P.  of  the  county, 
which  petition,  and  all  the  documents,  were 
duly  filed  in  the  office  of  the  clerk  of  the 
court ;  and  such  proceedings  having  been  had, 
&c.,  that  the  said  judge  being  convinced  that 
the  defendant  was  an  insolvent  debtor,  &c. , 
and  that  the  defendant  had  conformed  in  all 
things  to  the  Act,  &c.,  he  granted  to  the  de- 
fendant a  discharge,  &c. ,  which  was  set  forth 
verbatim,  and  recited  all  the  proceedings  regu- 
larly under  the  Act.  This  plea  was  verified  by 
affidavit.  The  plaintiffs  demurred  to  the  plea, 
and  the  defendant  joined  the  demurrer. 

Mr.  J.  Rtissel,  in  support  of  the  demurrer, 
contended  that  as  several  terms  had  inter- 
vened between  the  time  of  granting  the  dis- 
charge and  the  pleading  it,  the  plea  was  bad. 
(See  S.  C.,  9  Johns.  Rep.,  255.)  The  fact  re- 
lied on  in  such  a  plea,  must  be  pleaded  before 
a  term  intervenes  (3  Bl.  Com.,  317);  and  its 
validity  is  to  be  tested  on  demurrer  only,  for 
the  court  being  bound  to  receive  the  plea 
when  verified  by  affidavit,  will  not  set  it  aside 
on  motion.  (3  Term  Rep.1,  554.) 

The  plea  is  essentially  bad,  as  it  does  not 
appear  that  the  magistrate  who  granted  the 
discharge  had  jurisdiction.  (I  Johns.  Rep.,  90; 
7  Johns.  Rep.,  70.)  Itought  to  have  stated  that 
the  defendant  had  resided  three  months  pre- 
vious to  presenting  his  petition,  in  the  County 
of  Onondaga,  otherwise  the  judge  had  no 
jurisdiction. 

Again,  if  the  judge  had  jurisdiction,  he  ex- 
ceeded it.  For  the  Act(sess.  34,  ch.  123,  sec. 
1)  authorizes  him,  on  being  satisfied  that  the 
petitioner  has  conformed  to  the  Act,  &c.,  to 
order  an  assignment  of  his  estate,  excepting 
such  articles  of  wearing  apparel  and  bedding, 
and  such  tools  of  his  trade,  as,  in  his  opinion, 
are  reasonable  for  the  petitioner  to  retain,  and 
also  the  arms  and  accoutrements  of  the  pe- 
titioner required  by  him  in  the  militia.  The 
discharge  states  that  the  judge  excepted  such 
articles  of  wearing  apparel,  &c.,  arms  and  ac- 
coutrements, as  he  thought  necessary  for  the 
petitioner  and  his  family  to  retain.  Any  ex- 
cess of  jurisdiction  will  vitiate  the  whole  dis- 
charge. (Willes'  Rep.,  199,  416,  8  Term  Rep., 
4^4  ;  1  Salk.,  273  ;  Cowp.,  640.) 
163*]  *Mr.  Randall  and  N.  Williams,  con- 
tra, contended  that  the  plea  having  been  put 
in  nunc  pro  tune,  by  leave  of  the  court,  it 
must  he  considered  as  pleaded  in  proper  time. 
Besides,  the  party  cannot  avail  himself  of  this 
objection  as  to  the  time  of  pleading  on  de- 
murrer. 

The  discharge  states  that  the  defendant  pre- 
sented to  the  judge  a  true  account  of  the  suits 
on  which  lie  was  then  imprisoned  or  implend- 
ed,  with  the  names  of  the  plaintiffs,  &c.  It 
was  not  necessary  for  the  defendant,  in  his 
plea,  to  state  that  he  was  a  resident  in  the 
county  for  three  months  preceding  the  present- 
ing his  petition  ;  that  being  required  only  by 
the  proviso  in  the  same  section  of  the  Act.  It 
is  for  the  plaintiff,  if  he  means  to  avail  him- 
self of  the  proviso  as  against  the  defendant, 
to  state  it,  by  way  of  replication.  (4  Johns. 
Rep.,  306;  1  Ld.  Raym.,  119;  1  Sir.,  1103; 
1  Term  Rep.,  141.) 

The  allowance  as  to  wearing  apparel,  arms. 
«fcc. ,  is  referred  to  the  opinion  and  discretion 
of  the  judge  ;  if  too  much  was  excepted,  the 
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surplus  will  belong  to  the  assignees.     This  is 
not  a  matter  that  can  vitiate  the  proceedings. 

Per  Curiam.  The  proper  course  for  the 
plaintiff,  if  he  wishes  to  avail  himself  of  the 
objection  that  the  plea  was  not  pleaded  in 
season,  is  by  motion  to  set  it  aside,  and  not  by 
demurrer.  On  demurrer,  this  court  are  to 
judge,  from  the  plea  itself,  whether  it  is  sound 
in  form  or  substance,  and  not  whether  it 
was  put  in  within  the  regular  time  for  plead 
ing  such  a  plea,  It  rests  in  the  discretion 
of  the  court  to  receive  it  or  not,  even  after  more 
than  one  continuance  between  the  time  that 
the  matter  of  the  plea  arose,  and  the  coming 
in  of  the  plea,  and  this  discretion  will  be  gov- 
erned by  circumstances  extrinsic,  and  which 
cannot  appear  on  the  face  of  the  plea. 
(Bancker  v.  Ash.,  9  Johns.  Rep.,  250  ;  Mor- 
gan v.  Dyer,  9  Johns.  Rep.,  255.) 

But  the  plea  is  intrinsically  bad  in  not  set- 
ting forth  matter  enough  to  give  the  first  judge 
of  the  County  of  Onondaga  jurisdiction  in  the 
case.  To  have  given  him  that  jurisdiction, 
under  the  Act  of  the  3d  of  April,  1811,  it  ought 
to  have  been  stated  that  the  defendant  had 
been,  for  three  months  preceding  the  petition, 
an  inhabitant  of  that  county,  or  that  he  was 
in  prison  there.  The  imprisonment  upon  civil 
process  was  a  fact  that  must  have  existed,  to 
entitle  the  insolvent  to  petition,  and  the  judge 
to  act  upon  it.  It  has  always  been  held  to  be 
essential  that  the  plea  should  state  sufficient  to 
show  that  the  judge  was  authorized  to  pro- 
ceed, and  if  that  be  done,  then  the  discharge 
would  be  evidence  of  the  subsequent  proceed- 
ings. (Service  v.  Heermance,  1  Johns.  [*164r 
Rep.,  91  ;  Frary  v.  Dakin,  7  Johns.  Rep.,  75.) 

The  plaintiff  is,  accordingly,  entitled  to 
judgment,  with  leave,  however,  to  the  de- 
fendant, to  amend  his  plea,  on  payment  of 
costs,  and  the  plaintiff  may,  thereupon,  if  he 
pleases,  discontinue  without  costs.1 

Pleadings,.  Cited  in— 1  Wend.,  230 :  19  Wend.,  640 ; 
4  Abb.  Pr.,  65;  14  Abb.  Pr.,  150;  16  Abb.  Pr.,  271;  » 
Bos.,  588. 

Plea  of  discharge  under  Insolvent  Act.  Cited  in 
— HJohns.,  226;  19  Johns.,  36;  6  Cow.,  237 : 12  Wend.. 
103 ;  16  Wend.,  38 :  1  N.  Y..  507 ;  4  N.  Y.,  279 ;  12  N. 
Y.,  578 ;  2  Hall,  193 ;  7  Leg.  Obs.,  8. 


JACKSON,  ex  dem.  BOKNELL  ET  XL., 
WHEELER. 

Ejectment  —  Orant  of  Isind  held  Adverse!?/,  Void 
—  Estoppel. 

P.  went  into  possession  of  land,  without  title,  and 
afterwards,  on  the  1st  April,  1805,  accepted  an  agree- 
ment to  convey  by  a  warranty  deed,  from  G.,  by 

1.—  The  same  judgment  was  given  in  the  case  of 
Boardman  v.  Ives,  which  was  an  action  of  a*8nmp- 
ttit  ;  the  defendant  pleaded  mm  aivntmjtxit  ;  and 
afterwards  put  in  a  plea  put*  darrein  continuance, 
virtue  of  a  power  of  attorney  from  T.,  which  recited 


NOTE.—  Real  Property-  (frant  of  Land*  held  ad- 
tvrwfj/. 

A  grant  of  hind*  held  adrerxcl)!  in  void.  In  con- 
nection with  above  ense  of  Jackson  v.  Wheeler, 
consult  Jackson  v.  Foster.  12  Johns..  488.  See,  also. 
Whitney  v.  Wright,  15  Wend.,  171;  Jackson  v.  KIs- 
ton,  12  Johns.,  4T>2  ;  Jackson  v.  Hard,  4  Johns..  £10  : 
Jackson  v.  Hill,  5  Wend.,  "vti. 

For  a  full  discussion,  see  Whituker  v.  Cone,  2 
Johnft.  Cus.,  58.  note  ;  Jackson  v.  Todd,  2  Cai,.  183, 
note. 
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that  T.  was  seised  in  fee  of  the  land,  and  the  power 
was  recorded  in  the  of  Bee  of  the  clerk  of  the  coun- 
ty, on  the  17th  October,  1806.  W.  came  into  posses- 
sion after  P.,  and  in  March.  1806,  T.  conveyed  to  W. 
the  land  in  question.  B.,  the  original  patentee  of 
the  lot,  conveyed  it,  by  deed,  dated  llth  September, 

1807,  to  G..  and  afterwards,  on  the  29th  September, 

1808,  conveyed  the  same  lot,  by  another  deed,  to  W. 
and  others. 

In  an  action  of  ejectment,  on  the  demise  of  B.  and 
G.  against  W.,  it  was  held  that  the  possession  of  land 
was  adverse  at  the  time  of  the  deed  from  B.  to  G., 
the  llth  September.  1807,  which  destroyed  the  ef- 
fect of  that  deed,  and  that  the  plaintiff  could  not 
recover  on  the  demise  of  B.,  because  he  was  es- 
topped by  his  subsequent  deed  to  W.  and  others. 

Citation— 9  Johns.,  55,  163. 


was  an  action  of  ejectment,  brought  to 
-L  recover  the  possession  of  lot  No.  72  in  the 
township  of  Aurelius,  in  the  County  of  Cavu- 
ga.  The  cause  was  tried  at  the  Cayuga  Cir- 
cuit, in  June,  1812,  before  Mr.  Justice' Spencer. 
[See  Jackson,  ex  dem.  Bennett,  v.  Sharp,  9 
Johns.  Rep.,  163.] 

The  plaintiff  gave  in  evidence  a  patent  for 
the  lot  in  question,  to  John  Bonnell,  one  of 
the  lessors,  dated  8th  July,  1790. 

The  defendant  then  gave  in  evidence  a  deed 
from  John  Bonnell  to  him  and  fourteen  others, 
dated  29th  September,  1808,  for  the  considera- 
tion of  five  hundred  dollars,  conveying  all  his 
right  and  title  to  the  lot  in  question.  The  deed 
did  not  contain  the  usual  covenants,  but  only 
a  warranty  against  the  grantee  and  his  heirs, 
and  expressly  agreeing  that  the  grantor  and 
his  heirs  should  not  be  responsible  for  the 
title.  It  was  executed  in  Virginia ;  Joseph 
Grover  and  others  were  witnesses,  and  was  re- 
corded the  12th  October,  1808. 

The  plaintiff  then  produced  in  evidence  a 
165*]  deed  for  the  same  lot  *from  John  Bon- 
nell to  Amasa  Goodyear,  another  lessor,  dated 
the  llth  September,  1807,  and  recorded  the 
25th  April,  1811. 

John  Haring,  a  witness,  testified  that  he  was 
employed  by  Stephen  Thorn  and  Joseph 
Grover  to  go  to  Bonnell,  who  lived  in  Virginia, 
to  get  a  deed  for  the  settlers  ;  and  Bonnell  told 
him  that  he  had  sold  the  lot  to  Goodyear,  and 
refused  to  sell  it  to  the  witness  on  that  ac- 
count ;  and  the  witness,  on  his  return,  in- 
formed his  employers  of  Bonnell's  answer. 
Gi  over  afterwards  went  to  Virginia  and  pro- 
cured a  deed. 

Joseph  Parish  went  into  possession  of  part 
of  the  lot  on  the  1st  April,  1805,  under  a  writ- 
ten agreement  with  Grover,  as  agent  of  Thorn; 
he  had  been  in  possession  a  year  or  two  be- 
fore. Wheeler  came  into  possession  after 
Parish. 

By  the  agreement  between  Thorn,  by  his 
attorney,  Grover,  and  Parish,  the  former  was 
to  convey  twenty-five  acres  of  the  lot,  by  a 
warranty  deed,  for  the  consideration  of  one 
hundred  and  twelve  dollars  and  fifty  cents. 

The  power  of  attorney  from  Thorn  to 
Grover  was  dated  the  7th  April,  1805,  and  re- 
corded in  the  office  of  the  clerk  of  the  county 
the  17th  October,  1806.  It  recited  that  Thorn 
was  seised  in  fee  of  lot  No.  72,  except  the  sur- 

of  his  discharge  under  the  Insolvent  Act  of  the  3d 
April,  1811,  before  the  commissioners  in  Oneida 
County.  The  defendant  replied  that  the  discharge 
was  obtained  by  fraud,  to  which  there  was  a  demur- 
rer and  joinder. 

On  the  argument,  the  counsel  for  the  plaintiff  ad- 
mitted that  the  replication  could  not  be  supported, 
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vey  of  fifty  acres,  and  authorized  Grover  to 
sell  the  same  in  fee-simple,  with  covenant  of 
warranty. 

The  defendant  read  in  evidence  a  deed  from 
Thorn  to  Edward  Wheeler,  dated  the  29th 
March,  1806,  conveying  two  parcels  of  the  lot, 
containing  two  hundred  and  fourteen  acres, 
and  including  the  premises  in  question  ;  also 
a  deed  from  Edward  Wheeler,  of  the  same 
date,  to  the  defendant,  for  fifty  acres,  includ- 
ing the  premises  in  question. 

The  defendant  also  gave  in  evidence  a  deed, 
dated  18th  October,  1808,  from  Wheeler  and 
fourteen  others,  the  grantees  named  in  the 
deed  of  Bonnell  of  the  29th  September. 

H.  G.  Nettleton,  a  witness  for  the  defend- 
ant, testified  that  lie  had  shown  the  lot  to  Joel 
Goodyear,  six  years  ago,  and  the  different  set- 
tlements on  it.  and  mentioned  the  name  of  the 
soldier  who  drew  the  lot,  and  that  the  title 
was  disputed.  Joel  Goodyear  made  the  con- 
tract, and  procured  the  deed  of  the  llth  Sep- 
tember, 1807,  from  Bonnell  to  Amasa  Good- 
year. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain 
ing  the  above  facts. 

Mr.  Cady,  for  the  plaintiff,  relied  on  the  de- 
cision in  the  case  of  Jackson,  ex  .dem.  Bonnell, 
v.  Sharp,  9  Johns.  Rep.,  163,  as  conclusive  in 
the  present  case. 

*Mr.  J.  Russel,  contra,  insisted  that  [*16(5 
there  were  several  facts  in  the  present  case,  as 
to  the  adverse  possession,  which  distinguished 
it  from  that  of  Jackson,  ex  dem.  Bonnell,  v. 
Sharp  ;  and  he  cited  Jackson,  ex  dem.  Dunbar, 
v.  Todd,  6  Johns.  Rep.,  257  ;  Jackson,  ex  dem. 
Burr,  elal.,  v.  Sherman,  6  Johns.  Rep.,  19  ; 
Jackson,  ex  dem.  Humphrey,  v.  Owen,  8  Johns. 
Rep.,  137. 

Per  (Juriam.  This  case  has  been  supposed 
to  be  governed  by  that  of  Jackson  v.  Sharp,  9 
Johns.  Rep.,  163,  which  related  to  part  of  the 
same  lot,  but  there  is  a  material  difference  be- 
tween the  two  cases,  as  to  the  evidence  of  ad- 
verse possession,  when  Bonnell  conveyed  to 
Goodyear :  and  it  appears  in  this  case  to  be 
made  out  so  clearly  as  to  be  sufficient  to  de- 
stroy the  operation  of  that  deed. 

The  point  is,  whether  the  defendant  did  not 
hold  adversely  to  any  existing  right  in  Bon- 
nell, on  the  llth  September,  1807,"when  Bon- 
nell conveyed  to  Goodyear.  Parish  appears 
to  have  been  the  earliest  occupant  of  the  prem- 
ises, and  he  entered  without  title  or  claim  ;  but 
on  the  1st  April,  1805,  he  accepted  of  an 
article  of  agreement  from  Grover,  as  attorney 
to  Thorn,  to  convey  twenty-five  acres  of  the 
lot  by  a  warranty  deed,  and  Grover  had  a  let- 
ter of  attorney  from  Thorn,  dated  in  1805, 
which  recited  that  Thorn  was  seised  in  fee  of 
the  lot  No.  72,  and  it  authorized  Grover  to 
convey  the  same  in  fee  ;  and  this  power  was 
recorded  in  the  clerk's  office  of  the  county  on 
the  17th  of  October,  1806.  Thorn  conveyed 
part  of  the  lot,  including  the  premises,  to  Ed- 

but  relied  on  the  plea  being  bad,  and  stated  the 
same  objections  as  were  made  to  the  plea  in  the 
above  case  of  Morgan  &  Smith  v.  Dyer.  Griswold 
v.  National  Ins.  Co.,  3  Cowen's  Rep.,  97. 

Mr.  Sill  for  the  plaintiff. 

Messrs.  Randan  and  N.  Williams  for  the  defend- 
ant. 

JOHNS.  RRP..  10. 


1813 


VAN  STEENBERGH  v.  KORTZ. 


166 


ward  Wheeler,  by  deed  dated  the  29th  of 
March,  1805,  and  "Edward  Wheeler,  by  deed 
•of  the  same  date,  conveyed  the  premises  to  the 
•defendant.  At  the  time,  then,  of  the  convey- 
ance from  Bonnell  to  Goodyear,  the  claim  of 
Thorn  to  the  premises  by  title  in  fee,  appeared 
by  his  letter  of  attorney  then  on  record,  and 
the  defendant  was  in  possession  under  a  deed 
from  Thorn. 

If  this  adverse  possession  was  sufficient  to 
•destroy  the  effect  of  the  deed  to  Goodyear,  the 
plaintiff  cannot  recover  under  the  demise  of 
Bonnell  himself  :  for  his  deed  to  the  defend- 
ant and  others,  subsequent  to  that  to  Goodyear, 
is  enough  to  estop  him,  and  the  case,  in  this 
ijespect,  comes  precisely  within  the  decision  of 
Jackson  v.  Deimmt,  9  Johns.  Rep.,  55.  The 
•defendant  is,  accordingly,  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 

Explained— 13  Johns.,  490. 

Cited  in-13  Johns.,  413 ;  I  Wend.,  543 ;  53  N.  Y.,  296. 


167*]   *VAN  STEEXBERGH  v.  KORTZ. 

Perjury — May  be  (Jtunmitled  by  a  Witness  Giv- 
ing Incompetent  Evidence,  or  on  Oath  Erro- 
neously Taken. 

In  an  action  of  slander,  for  charging  the  plaintiff 
with  having  sworn  falsely  and  committed  perjury, 
in  swearing  out  an  attachment,  &c.,  before  a  jus- 
tice of  the  peace,  it  was  held  that  as  the  statute  au- 
•  thorized  the  justice  to  issue  the  attachment  on  sat- 
isfactory proof,  it  was  left  to  his  discretion  to 
decide  ou  the  proof,  and  where  he  took  the  oath  of 
the  party,  which  was  not  legal  evidence,  this  was 
held  an  error  of  judgment,  and  not  an  excess  of  ju- 
risdiction, and  the  proceeding  was  therefore  erro- 
neous only,  not  void  ;  and  perjury  may  be  assigned 
in  an  outh  erroneously  taken,  especially  while  the 
proceedings  remain  unreversed. 

Citations— Act,  sess.  31,  ch.  304,  sec.  21 ;  9  Johns.. 
75 ;  Act.  sess.  32,  ch.  186 ;  2  Str.,  993 ;  1  Vent.,  181 :  1 
Sid.,  148:  2  Bl.  Rep.,  1145;  2  Str.,  993. 

THIS  was  an  action  of  slander,  brought 
against  the  defendant,  for  charging  the 
plaintiff  with  having  sworn  falsely,  and  hav- 
ing committed  perjury,  in  swearing  out  three 
attachments,  in  three  suits,  before  a  justice, 
under  the  Act  for  the  Recovery  of  Debts  to 
the  Value  of  Twenty-five  Dollars,  in  which 
suits  the  above  parties  were  plaintiff  and  de- 
fendant. The  cause  was  tried  at  the  Ulster 
Circuit  in  November,  1812.  The  words 
charged  in  the  declaration  were  proved,  and 
as  till  having  immediate  relation  to  the  oaths 
taken  by  the  plaintiff  before  the  justice,  who 
was  a  witness,  and  testified  that  three  several 
attachments  on  promissory  notes  were  granted 
by  him  at  the  same  time,  at  the  instance  of  the 
plaintiff ;  that  no  other  testimony  was  given 
but  the  oath  of  the  plaintiff  himself,  who 
made  oath  to  his  demand,  and  that  he  had  f  re- 

NOTE.  -Perjurii-Incomjietent  witness  nr  evidence 
-SUiruler. 

I'erjurn  may  he  committal  b//  an  incompetent  wit- 
dew  to  a  material  paint,  or  by  a  witness  giving  in- 
competent evidence  to  a  material  point.  Cham  In-r- 
un v.  Pooplf,  21  X.  Y.,  HT.;  Howard  v.  Sexton.  4  .V 
Y.,  157 ;  above  case  of  Van  Steenbergh  v.  Kortz ; 
Montgomery  v.  StaU-,  10  Ohio,  220. 

On  the  charjje  of  perjury  as  a  slander,  see  Hopkins 
v.  Boedle,  1  Cai..  347,  note. 
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quently  applied  to  the  defendant  for  payment, 
which  had  been  refused,  and  that  the  defend- 
ant had  then  gone  to  Newburgh,  as  he  be- 
lieved, for  the  purpose  of  taking  the  benefit  of 
the  Insolvent  Act  ;  that  he  believed  that  he 
had  gone  there  to  keep  out  of  the  way,  to  de- 
fraud his  creditors  and  to  avoid  being  person- 
ally served  with  process.  The  witness  consid- 
ered the  oath  of  the  plaintiff  as  satisfactory, 
and  thereupon  issued  the  attachments. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  justice  had  not 
competent  authority  to  administer  such  oath 
to  the  plaintiff ;  and  that  the  words,  as  proved, 
were  not,  therefore,  actionable.  But  the 
judge  overruled  the  motion.  The  defendant 
went  into  evidence  to  prove  that  the  oath 
taken  by  the  plaintiff  before  the  justice  was 
false. 

The  jury  found  a  verdict  for  the  plaintiff 
for  twenty-five  dollars  and  ten  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  D.  II.  Ruggles,  for  the  defendant,  con- 
tended that  the  action  would  not  lie,  unless 
the  plaintiff  could  be  indicted  for  perjurv. 
(Com.  Dig.,  Justice,  B,  102,  104.)  To  consti- 
tute perjury  "  the  oath  must  be  taken  in  a  ju- 
dicial proceeding,  before  a  competent  jurisdic- 
tion, and  it  must  be  material  to  the  question 
depending.  (1  Term  Rep.,  63-69;  1  Str., 
693.)  Then  had  the  justice  power  or  jurisdic- 
tion to  take  the  plaintiff's  oath  ?  The  Act  (31 
sess.,  ch.  204,  sec.  21)  says  that  the  justice,  on 
application  and  satisfactory  proof  being  of- 
fered by  any  creditor,"  &c.,  may  issue  an  at- 
tachment. 

*In  Broicn  v.  Hinchman,  9  Johns.  [*1G8 
Rep. .  75,  the  court  says  that  proof  means  legal 
evidence.  Now,  the  party's  own  oath  is  not 
legal  evidence  unless  expressly  authorized  by 
statute.  The  Act  clearly  intends  other  proof 
than  the  oath  of  the  creditor.  If  so,  the  jus- 
tice exceeded  his  jurisdiction  ;  the  oath  of  the 
plaintiff  was  nugatory  and  extrajudicial,  and 
so  not  perjury. 

Mr.  Sudan,  contra.  Taking  the  oath  of  the 
party  does  not  render  the  proceedings  void  ;  it 
only  makes  them  erroneous.  An  oath  erron- 
eously admitted,  is  not  absolutely  extrajudicial 
and  void  ;  it  is  matter  of  error.  Suppose  on 
the  trial  of  a  cause  improper  evidence  is  ad- 
mitted by  the  judge,  would  not  the  witness,  if 
he  swore  falsely,  be  equally  guilty  of  perjury, 
as  if  the  evidence  had  been  properly  admitted? 

The  objection  as  to  the  jurisdiction  of  the 
justice  goes  to  the  right  of  administering  the 
oath.  But  the  Act  leaves  it  to  the  justice  to 
decide  as  to  what  is  satisfactory  proof.  He 
has  a  right  to  administer  the  oath  ;  and  if  he 
mistakes  as  to  the  person  who  is  to  make  it, 
it  is  an  error  of  judgment,  not  an  extrajudi- 
cial act. 

The  amendment  made  by  the  Legislature  to 
the  fourth  section  of  the  Act  shows  that  a  dif- 
ferent construction  is  applicable  to  the  twenty- 
first  section,  which  remains  unaltered.  The 
.fourth  section  applies  to  warrants  by  which 
the  person  is  to  be  arrested  :  the  twenty-first 
section  authorizes  an  attachment  against  goods. 
This  may  be  a  reason  for  allowing  the  oath  of 
the  party  in  one  case  and  not  in  the  other. 

Mr.  P.  Ruggle*,  in  reply,  said  lie  could  not 
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see  any  difference  in  the  language  of  the  two 
gections  that  would  authorize  a  difference  of 
construction.  The  fair  inference  from  the 
amendment  was,  that  the  twenty-first  section 
was  to  remain  as  before,  and  the  principle  laid 
down  in  Brown  v.  Hinchman  was  applicable. 

There  is  no  ground  in  this  case  for  the  dis- 
tinction between  an  erroneous  and  a  void  act. 
When  a  justice  does  an  act  not  authorized,  it 
is  absolutely  void.  (Cowp.,  140;  7  Johns. 
Rep.,  96.) 

Per  Curiam.  The  justice  had  authority  to 
administer  an  oath  in  the  case  stated,  and  the 
oath  administered  was  in  a  judicial  proceed- 
ing. The  error  consisted  in  granting  the  at- 
tachment upon  the  oath  of  the  creditor  applv- 
ing.  The  statute  (sess.  31,  ch.  204,  sec.  21)  di- 
rected the  attachment  to  issue  "  on  applica- 
tion, and  satisfactory  proof  being  offered  by 
the  creditor,"  and  according  to  what  was  said 
169*]  *by  this  court  in  Brown  v.  Hinchman, 
9  Johns.  Rep.,  75,  the  proof  here  meant  legal 
evidence,  which  could  not  be  the  oath  of  the 
party  in  interest,  unless  in  cases  in  which  the 
statute  evidently  permitted  it. '  The  Legisla 
ture,  by  allowing  in  a  subsequent  statute 
(sess.  32,  ch.  186),  the  party's  own  oath  in  a 
case  to  which  that  decision  applied,  admitted 
that  construction  to  be  the  true  one.  But  the 
amendment  did  not  apply  to  that  section  of 
the  Act  under  which  the  oath  in  the  present 
case  was  administered.  We  think,  therefore, 
that  the  oath  of  the  creditor  applying  was  not 
the  "satisfactory  proof"  intended  by  the  Act, 
and  that  the  attachment  issued  without  the  req- 
uisite proof.  It  was,  however,  a  question 
within  the  jurisdiction  of  the  justice,  what 
was  satisfactory  proof,  for  the  statute  had  not 
defined  it.  He  was,  ex  necessitate,  and  dejure, 
to  judge  and  determine  what  was  to  him  sat- 
isfactory proof ;  and  if  he  made  a  mistake  in 
judging  of  the  proof,  as  he  would  have  done 
in  admitting  a  paper  purporting  to  be  a  letter 
of  the  debtor,  without  evidence  of  the  hand- 
writing, it  was  a  case  of  error  of  judgment, 
and  not  of  excess  of  jurisdiction.  The  case  of 
Smith  v.  Bouchier,  2  Str.,  993,  does  not  appear 
to  be  applicable,  for  there  the  custom  had  pre- 
scribed a  certain  oath,  and  the  magistrate  did 
not  act  upon  the  one  prescribed.  If  the  jus- 
tice here  had  acted  without  taking,  or  exer- 
cising any  discretion  or  judgment  as  to  proof, 
the  case  would  have  applied.  There  are  many 
cases,  in  the  course  of  judicial  proceedings,  in 
which  it  is  proper  and  necessary  to  take  the 
party's  own  oath,  and  the  justice  is  authorized 
in  many  cases  to  do  so,  but  though  this  be  not 
one  of  those  cases,  it  would  be  rigorous  to 
hold  all  the  proceedings  void  and  coratn  nan 
judice,  so  as,  perhaps,  to  render  the  parties 
concerned  trespassers.  If  the  proceeding  of 
the  justice  in  the  case  before  us,  in  conse- 
quence of  this  defect  in  the  proof,  is  to  be  re- 
garded as  erroneous,  and  not  void,  then  the 
better  opinion  seems  to  be  that  perjury  may 
be  assigned  in  the  oath  so  erroneously  taken, 
and  especially  while  the  proceeding  stands  un- 
reversed.  (The  King  v.  Sergeant  &  Annis,  1 
Vent.,  181 ;  King  v.  Wright,  1  Sid.,  148.) 

The  motion  by  the  defendant  for  a  new 
trial  ought  therefore  to  be  denied. 

1.— See  Terry  v.  Fargro,  ante,  114. 
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SPENCER,  J.,  dissented.  To  render  the 
charge  of  false  swearing  actionable,  the  false 
swearing  must  be  before  a  court  or  magis- 
trate *having  legal  authority  to  ad-  [*17O 
minister  an  oath.  The  words  spoken  by  the 
defendant  impute  to  the  plaintiff  both  false 
swearing  and  perjury,  but  the  case  shows  that 
the  words  were  spoken  in  reference  to  the 
plaintiff's  having  sworn  out  attachments 
against  the  defendant.  If  the  oaths  were  not 
judicially  administered,  the  false  swearing 
would  not  be  perjury  ;  and  this  depends  on 
the  question  whether  the  plaintiff  himself 
could  be  legally  examined,  as  to  the  matters 
required  to  be  proved,  preliminarily  to  the  is- 
suing the  attachments.  The  twenty-first  secj 
tion  of  the  Act  (sess.  31,  ch.  204)  authorizes  a 
justice  to  issue  an  attachment  on  application 
and  satisfactory  proof  being  offered  by  any 
creditor  that  the  debtor  has  departed,  or  i& 
about  to  depart,  from  the  country,  or  is  con- 
cealed, &c.  The  fourth  section  of  the  same 
Act  authorized  the  issuing  a  warrant,  if  the 
person  applying  should  prove,  to  the  satisfac- 
tion of  any  justice,  that  the  defendant  was 
about  to  depart,  &c.  By  a  subsequent  Act 
(sess.  32,  ch.  186),  the  fourth  section  of  the 
former  Act  is  so  amended  as  to  authorize  the 
examination  on  oath  of  a  person  applying  for 
a  warrant,  as  provided  for  in  the  fourth  sec- 
tion of  the  former  Act.  (Sess.  31.)  This  court 
put  a  construction  on  that  section,  and  held 
that  the  proof  of  the  facts  required  to  entitle 
the  party  applying  to  a  warrant  could  not  be 
given  by  the  plaintiff,  and  though  that  decis- 
ion was  incorrect,  in  consequence  of  our  over-  * 
looking  the  amendment,  the  principles  are 
sound,  and  I  think  them  applicable  to  the  case 
of  an  attachment  now  ;  the  alteration  of  the 
fourth  section  specifically  by  a  subsequent 
law,  and  not  applying  that  alteration  to  the 
twenty-first  section,  when  the  same  phraseol- 
ogy is  used  as  in  the  fourth,  shows  that  it  was. 
not  intended  to  apply  to  the  eighteenth  sec- 
tion, on  the  maxim  that  ea-premo  unius  eat  ex- 
duxio  altenus.  It  follows,  if  this  reasoning  be 
correct,  that  the  justice  was  not  authorized  to 
take  the  oath  of  the  party,  to  prove  the  facts 
preliminary  to  the  issuing  the  attachment ; 
and  if  not  authorized,  the  oath  was  extrajudi- 
cial ;  and  if  false,  did  not  amount  to  perjury. 

But  it  was  contended  that  the  proceedings 
were  not  void,  and  that  perjury  may  be  com- 
mitted, though  the  plaintiff  was  illegally  ad- 
mitted to  swear  to  the  necessary  facts,  because 
the  justice  judicially  decided  that  he  was  ad- 
missible. This  is  specious,  but  unfounded.  In 
Miller  v.  Scare  et  al.,  2  Bl.  Rep.,  1145,  Chief 
Justice  De  Gray  held,  with  the  concurrence  of 
the  other  judges,  "that  as  to  courts  of  a  spec- 
ial and  limited  jurisdiction  having  power  to- 
hear  and  determine,  a  distinction  must  be 
made.  While  *acting  within  the  line  [*171 
of  their  authority,  they  are  protected  as  to- 
errors  in  judgment ;  otherwise,  they  are  not 
protected ;"  and  he  cited  Dr.  Botichier's  case 
and  others,  as  reported  in  2  Str. ,  993.  The  de- 
fendants there  justified  the  imprisonment,  for 
that  the  Chancellor  and  scholars  of  Oxford  were 
a  corporation,  and  had  power,  by  custom,  to 
hold  courts  for  personal  actions,  where  either 
party  was  a  scholar,  or  had  the  privilege  of  the 
University;  that  by  custom  a  plaintiff  making- 
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oath  that  he  has  a  personal  action,  and  that  he 
believes  the  defendant  will  not  appear,  but 
run  away,  the  judge  may  a  ward  a  warrant  and 
arrest,  and  detain  him  till  security  is  given. 
The  plea  then  stated  that  Bouchier  had  the 
privilege  of  the  University,  made  a  complaint 
to  Shippen,  one  of  the  defendants,  the  Vice- 
Chancellor,  and  took  his  oath,  &c.,  but  he 
swore  he  suspected  the  defendant  would  run 
away,  &c. ,  and  not  that  he  believed  he  would: 
and  on  account  of  this  omission  the  court  held 
the  justification  ill,  and  the  judge  and  plaintiff, 
and  the  officers  for  joining  with  them,  were 
adjudged  to  be  trespassers.  If  the  court  has 
jurisdiction,  and  proceeds  inverso  ordine,  or 
erroneously,  the  judge  is  not  a  trespasser  ;  in 
the  present,  and  Bouchier's  case,  there  was  a 
want  of  jurisdiction.  In  neither  case  could 
the  process  be  legally  issued,  because  the  proof 
required  to  entitle  the  party  to  it  was  not 
given,  and  until  the  proof  was  given  there  was 
a  want  of  jurisdiction.  The  idea  suggested  on 
the  argument,  that  if  a  witness  be  illegally  ad- 
mitted on  a  trial,  as  for  instance,  an  interested 
witness,  and  he  swears  falsely,  such  false 
swearing  would  be  perjury,  is  perfectly  cor- 
rect ;  for  in  such  a  case  there  is  a  jurisdiction, 
and  the  witness  is  judicially  admitted,  and, 
consequently,  the  oath  is  judicial.  The  dis- 
tinction is  between  false  swearing  before  a  court 
to  give  that  court  jurisdiction,  and  before  a 
court  which  has  already  acquired  jurisdiction, 
and  errs  in  admitting  a  witness.  In  the  former 
case  it  is  not  perjury  ;  in  the  latter  it  is.  I 
think  there  ought  to  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit. 

Motion  denied. 

Cited  in-3  Cow.,  308 ;  8  Wend.,  603 ;  11  Wend.,  128 ; 
21  Wend.,  185 ;  8  N.  Y..  90 ;  23  N.  Y.,  88 ;  46  N.  Y.,  116 ; 
14  Hun,  515 ;  3  Barb..  188 :  9  Barb.,  384 ;  59  Barb..  487 ; 
C  How.  Pr.,  98  ;  57  How.  Pr.,  247  ;  3  Wheel.,  184. 
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Conversion —  Violation  of  Trust — Misapplication 
of  Note — Trover  for  its  Conversion  is  Main- 
tainable. 

A  having  money  to  pay  on  account  of  B,  at  a  cer- 
tain day,  on  the  suggestion  of  C,  in  order  to  raise 
the  money  for  that  purpose,  made  a  note,  payable 
to  B  and  delivered  it  to  him,  and  B  gave  it  to  C,  who 
promised  to  obtain  the  money  on  the  note,  from 
one  D,  and  pay  it  immediately  to  B,  to  be  paid  over 
to  A.  But  C,  on  receiving  the  note,  immediately 
passed  it  away  to  E.  to  pay  a  debt  due  to  him  from 
B  and  C,  as  partners.  The  note  having  liecn  dis- 
counted in  bank  for  E,  who  was  ignorant  of  the 
agreement  on  which  C  had  received  it,  A  paid  and 
took  up  the  note  when  it  was  due  ;  and  afterwards 
brought  an  action  of  trover  against  C,  to  recover 
dumag«>s  for  the  conversion  of  the  note  by  him.  It 
was  held  that  the  action  was  maintainable. 

Citations-fi  Mod.,  212;  B  East.  540;  4  T.  R.,  200 ;  2 
Ksp.  N.  P.,  190,  191. 

THIS  was  an  action  of  trover.     The  cause 
was  tried  at  the  New    York  sittings,  in 
November,  1812,  before  Mr.  Jiintiff  Spencer. 

The  plaintiffs'  counsel,  in  opening  the  cause, 
stated  that  the  action  was  brought  to  recover 
damages  for  the  conversion  of  a  promissory 
note,  made  by  the  plaintiffs,  partners  in  trade, 
under  the  firm  of  John  Murray  &  Sons,  dated 
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the  26th  of  July,  1812,  by  which  they  prom- 
ised to  pay,  sixty  days  after  date,  to  William 
Swan,  or  order,  $2,800,  for  value  received;  that 
it  would  be  proved,  on  the  part  of  the  plaint- 
iffs, by  William  Swan,  that  the  plaintiffs  hav- 
ing become  liable,  on  certain  bills  of  exchange 
indorsed  by  them,  for  the  individual  and  pri- 
j  vate  account  of  Swan,  the  payee  of  the  note  in 
j  question,  which  bills  had  been  dishonored,  and 
for  which  the  plaintiffs  had  given  their  own 
note,  which  would  become  due  the  31st  of 
July,  Swan,  desirous  to  prevent  the  necessity  of 
the  plaintiffs  advancing  the  money,  which, 
would  become  payable  on  the  31st  of  July,  on 
account  of  the  bills,  informed  the  plaintiffs, 
that  the  defendant  had  told  Swan  that  he  (the 
defendant)  could  procure  for  the  plaintiffs,  on 
their  note,  from  Charles  Kauman,  the  brother- 
in-law  of  the  defendant,  the  money  which 
would  be  wanted  by  the  plaintiffs  on  the  31st 
of  July;  that  the  plaintiffs  thereupon  made  the 
note  in  question,  on  the  24th  of  July,  and  de- 
livered it  to  Swan,  the  payee,  to  procure  the 
money  on  it,  for  the  plaintiffs,  from  Kauman. 
Swan  carried  the  note  to  the  defendant,  who 
took  it,  and  said  he  would  immediately  go  to 
Kauman  and  procure  the  money,  and  give  it 
to  Swan,  for  the  plaintiffs  ;  but  the  defendant, 
instead  of  taking  the  note  to  Kauman,  imme- 
diately after  receiving  it,  passed  it  to  Minturn 
&  Champlin,  in  payment  of  a  debt  due  to  them 
from  the  firm  of  Burling  &  Swan,  of  which 
the  defendant  was  a  partner.  The  note  was 
presented  by  Minturn  &  Champlin  to  the 
Mechanics'  Bank,  and  discounted  for  them,  by 
the  bank  ;  and  was  afterwards,  when  due,  paid 
and  taken  up  by  the  plaintiffs,  before  the  com- 
mencement of  the  present  suit,  and  was  then 
in  the  hands  of  the  counsel  for  the  plaintiffs. 

Upon  this  statement,  the  defendant's  counsel 
moved  for  a  nonsuit,  1.  Because,  under  the 
circumstances  stated,  an  action  of  trover  for 
*the  note  could  not  be  supported;  and,  [*1 73 
2.  Because,  if  the  action  was  maintainable, 
Swan  was  an  incompetent  witness  to  prove 
the  facts  stated.  The  judge  granted  the  mo- 
tion on  the  first  ground,  and  the  plaintiffs  were 
nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Golden,  for  the  plaintiffs.  Trover  lies 
for  a  bill  of  exchange,  bond,  or  promissory 
note.  (Salk.,  130,  6.54  ;  2  Bos.  &  Pull.,  453  ;  3 
Johns.  Rep..  432.)  The  note  was  the  property 
of  the  plaintiffs.  It  was  made  by  them,  for 
their  own  purposes,  and  to  raise  money  for 
their  own  use.  The  possession  of  the  note, 
afterwards,  by  the  defendant,  will  not  be  dis- 
puted. Has  there  not,  then,  been  a  conversion 
of  it  by  him  ?  The  mere  passing  away  the 
note,  without  any  authority  from  the  plaint- 
iffs, was  of  itself  a  conversion.  Any  unau- 
thorized disposition  of  the  property  of  another, 
is  a  conversion.  (6  Mod.,  212  ;  *6  East,  540.) 
Indeed,  here  has  been  not  only  a  legal,  but  an 
absolute  conversion  of  the  property,  by  the 
defendant. 

It  may  be  said  that  the  action  of  trover  will 
not  lie,  'because,  at  the  time  the  suit  was  com- 
menced, the  note  was  in  the  hands  of  the 
plaintiffs.  But  the  return  of  the  chattel  into 
the  hands  of  the  original  owner,  after  a  con- 
version, does  not  destroy  the  right  to  bring 


If^.l 
I.) 


SUPKEMK  COURT,  STATE  OF  NEW  YORK. 


1813 


trover,  because  the  action  is  not  to  recover  the 
thing  itself,  but  damages  for  the  conversion. 
(Roll.  Abr.,  5,  Trover,  L,  Pleading,  1  ;  6  Bac. 
Abr.,  678,  680  ;  Trover,  A,  B  ;  6  Mod.,  212 ;  1 
Leon.,  623  ;  6  Term  Rep.,  248.)  The  restora- 
tion of  the  property  goes  only  in  mitigation 
of  damages.  In  the  present  case,  however,  the 
repossession  of  the  note  by  the  plaintiffs  would 
not  even  mitigate  the  damages  ;  for  in  order  to 
regain  the  possession  of  it,  they  have  been 
obliged  to  pay  to  the  persons  who  were  inno- 
cent holders  the  full  amount  of  it. 

Todd  v.  Crookdianks,  3  Johns.  Rep..  432, was 
an  action  of  detinue  for  a  note,  after  it  was 
paid,  and  the  court  considered  it  of  no  value, 
and  the  action  as  not  maintainable  ;  but  they 
also  said  that  the  note  did  not  belong  to  the 
plaintiff,  and  the  defendant,  who  was  a  co-ex- 
ecutor, might  retain  it  as  a  voucher.  That  case 
is  not  applicable  to  the  present. 

Mr.  Welts,  contra,  admitted  that  trover 
would  lie  for  a  promissory  note,  but  he  con- 
tended that  it  could  not  be  brought  by  the 
maker  of  a  note,  payable  to  another.  Trover 
will  not  lie  for  the  mere  non-performance  of  a 
contract.  The  defendant  came  into  posses- 
sion of  the  note,  under  a  contract  made  with 
Swan,  in  pursuance  of  one  made  by  him  with 
1 74*]  the  plaintiffs.  Swan,  being  the  *agent 
of  the  plaintiffs,  they  might  maintain  an  ac- 
tion .on  the  contract  against  the  defendant. 
The  defendant,  as  well  as  Swan,  came  right- 
fully and  lawfully  into  possession  of  the  note 
under  that  contract.  The  only  evidence  of  a 
conversion  was  the  non-performance  of  that 
contract;  but  as  that  does  not,  of  itself,  amount 
to  a  tortious  conversion,  trover  is  not  main- 
tainable without  showing  a  demand  and  re- 
fusal. (4  Esp.  Rep.,  154,  Severin  v.  Keppell.) 

Again,  how  can  it  be  said  that  the  maker  of 
a  note,  payable  to  another,  has  any  property 
in  that  note  ?  The  payee,  or  holder,  has  the 
property,  till  the  note  is  paid.  When  paid, 
the  note  is  extinct,  and  of  no  value  whatever. 
<3  Johns.  Rep.,  433.)  All  the  cases  in  which  it 
is  said  that  trover  lies  for  a  note,  refer  to  an 
action  by  the  payee,  or  person  entitled  to  re- 
cover the  money,  not  to  an  action  by  the 
maker,  or  person  who  is  to  pay  it. 

The  plaintiffs  being  in  possession  of  the  note 
again,  there  can  be  no  conversion,  for  the  con- 
version does  not  consist  in  the  defendant  re- 
ceiving the  money,  but  in  passing  the  note 
away  to  Minturn  &  Champlin,  in  violation  of 
his  contract.  It  is  true,  in  regard  to  a  chattel, 
that  trover  lies  for  damages,  for  the  conver- 
sion, notwithstanding  it  is  restored  before  suit 
brought.  These  damages  are  for  the  use  of  the 
chattel,  or  for  the  inconvenience  the  plaintiff 
has  been  put  to  in  being  deprived  of  its  use. 
How  is  the  damage,  or  value  arising  from  the 
mere  use  of  this  note,  to  be  ascertained? 

The  object  of  the  suit  is,  avowedly,  to  re- 
cover the  full  amount  of  the  note;  so  that  it 
must  be  contended  by  the  plaintiffs,  that  for 
the  mere  use  of  a  chattel  they  may  recover  the 
full  value  of  the  chattel,  and  yet  have  it,  at 
the  same  time,  in  their  possession.  Why  not 
bring  an  action  for  the  breach  of  the  contract; 
or  for  money  had  and  received  to  the  use  of 
the  plaintiffs,  which  would  be  an  adequate 
remedy? 

Mr.  Golden,  in  reply,  said  he  could   see  no 


difference  as  to  the  right  of  action  between  a 
chattel  and  a  chose  in  action.  The  defendant 
has  made  all  the  use  of  the  note  of  which  the 
thing  was  susceptible.  Because  the  plaintiffs 
have  another  remedy,  it  is  no  reason  why  they 
may  not  pursue  the  one  they  have  thought 
proper  to  select. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  opening  on  the  part  of  the  plaintiffs, 
and  which  was  considered  \>y  the  judge  as  in- 
sufficient to  maintain  the  action,  contained  a 
statement  *of  facts  showing  the  most  1*175 
palpable  misconduct  on  the  part  of  the  defend- 
ant. The  note  in  question  was  drawn,  and 
put  into  his  hands,  on  his  own  suggestion  that 
he  would  procure  the  money  for  it  from  Charles 
Kauman,  to  answer  what  he  well  knew  to 
be  the  then  necessities  of  the  plaintiffs,  and 
upon  an  express  promise,  on  his  part,  thus  to 
dispose  of  the  note,  and  pay  the  money  to 
Swan,  to  be  paid  over  to  the  plaintiffs.  In- 
stead of  doing  this,  he  immediately  passed  it 
to  Minturn  &  Champlin,  to  pay  a  debt  due 
from  himself  and  Swan.  The  note  was  not 
put  into  his  hands  under  a  general  authority 
to  raise  money  upon  it.  Had  that  been  the 
nature  of  his  trust,  he  might  not  have  exceed- 
ed his  power,  or  violated  his  duty,  by  passing 
it  away  to  any  person  from  whom  he  could 
raise  the  money;  and  the  conversion  or  breach 
of  trust  would  have  consisted  in  the  misappli- 
cation of  the  money,  and  not  in  the  act  of 
transferring  the  note,  in  which  case  trover 
might  not  have  lain  for  the  note.  But  the  note 
was  put  into  his  hands  for  a  definite  and  specific 
purpose,  to  pass  to  Kauman.  and  any  other 
use  of  it  was  a  violation  of  his  trust.  Although 
the  note  was  drawn  payable  to  Swan,  the  de- 
fendant received  it  as  the  property  of  the 
plaintiffs,  for  the  purpose  of  raising  money 
for  them.  The  circumstances  being  all  known 
to  the  defendant,  the  manner  and  form  in 
which  the  business  was  done  cannot  alter  the 
substance  and  merits  of  the  transaction. 

Assuming  to  one's  self  the  property  and  right 
of  disposing  of  another  man's  goods,  is  a  con- 
version, says  Lord  Holt,  in  the  case  of  Bald- 
win v.  Cole,  6  Mod.  212.  And  this  principle 
is  adopted  and  sanctioned  by  Lord  Ellenbor- 
ough,  in  the  case  of  M'Combie  v.  Dames,  6 
East,  540.  The  defendant  having  come  law- 
fully into  possession  of  the  note  forms  no  ob- 
jection to  the  action.  This  is  admitted  in 
every  action  of  trover,  which  always  supposes 
the  defendant  to  have  come  legally  into  the 
possession  of  the  goods.  It  is  the  breach  of 
the  trust,  or  the  abuse  of  snch  lawful  posses- 
sion, which  constitutes  the  conversion.  These 
are  familiar  principles,  as  applicable  to  chat- 
tels, and  there  can  be  no  good  reason  for  not 
applying  them  to  choses  in  action.  The  case 
of  Syed  v.  Hay,  4  Term  Rep.,  260,  contains 
principles  applicable  to  the  present  case.  It 
was  an  action  of  trover  against  a  carrier  for 
having  delivered  goods  into  the  possession  of 
a  third  person,  contrary  to  orders,  and  it  was 
objected  that  the  action  should  have  been 
case  for  not  delivering  the  goods,  and  not  tro- 
ver; but  the  objection  was  not  sustained;  and 
Buller,  J.,  said,  "if  one  man  who  is  intrusted 
with  the  goods  of  another,  puts  them  into  the 
JOHNS.  REP..  10. 
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hands  of  a  third  person,  contrary  to  orders,  it 
170*]  is  *a  conversion.  As  if  a  man  takes 
my  horse  to  ride,  and  leaves  it  at  an  inn,  that 
is  a  conversion,  for  though  I  may  have  him 
by  sending  for  him,  and  paying  for  his  keep- 
ing, yet  it  brings  a  charge  upon  me."  It  is 
this  charge  which  is  to  regulate  the  damages; 
but  whether  it  be  more  or  less  cannot  vary  the 
question  as  to  the  conversion.  If  the  charge 
was  to  the  full  value  of  the  horse,  it  would 
still  be  a  conversion.  Suppose  the  note  in  ques- 
tion had  been  pledged  for  a  small  sum  of 
money,  much  below  the  face  of  it,  and  the 
plaintiffs  had  redeemed  it,  by  paying  the 
pledge,  would  not  an  action  of  trover  have  lain 
for  the  damages?  Whether  the  party  has  to  pay 
more  or  less,  to  get  back  his  property,  does 
not  alter  the  principle,  as  to  the  form  of  ac- 
tion. 

That  the  plaintiffs  have  paid  up  their  note, 
and  have  it  now  in  their  possession,  is  no  ob- 
jection to  maintaining  trover  for  the  damages 
sustained  by  the  conversion.  It  is  every  day's 
practice  to  "sustain  this  action  for  the  injury 
suffered,  although  the  owner  has  repossessed 
himself  of  his  property.  (2  Esp.  N.  P.,  190, 
191.)  The  note  went  into  the  defendant's 
hands  as  the  plaintiff's  property,  and  it  is  the 
misuse  or  disposition  of  it,  contrary  to  orders, 
that  constitutes  the  cause  of  action.  It  is  no 
answer  to  say  that  the  plaintiff  has  a  remedy 
by  an  action  for  the  money.  There  are  many 
cases  in  which  a  party  has  an  election  of  ac- 
tions; as  if  I  intrust  a  man  with  my  horse  to 
ride,  and  he  sells  him,  I  may  bring  trover 
against  him  for  the  horse,  or  affirm  the  sale, 
and  bring  an  action  for  the  money.  The  de- 
fendant comes  with  an  ill  grace  to  turn  the 
plaintiffs  round  in  another  form  of  action, 
which  may  better  accommodate  his  own  views. 
It  is  a  sound  maxim,  that  no  man  shall  found 
any  claim  or  defense  upon  his  own  iniquity. 
There  cannot  be  a  doubt  but  that  the  defend- 
ant is  liable  in  some  form  of  action,  and  we 
nee  no  objection  to  maintaining  trover. 

The  court  are  of  opinion  that  the  non-suit 
-ought  to  be  set  aside. 

Rule  granted. 

Distinguished— 48  N.  Y.,  497. 

Cited  in— 15  Johns.,  188 ;  3  Cow.,  208 ;  5  Cow.,  326 :  9 
Wend.,  1(19:  21  Wend..  615;  6  N.  Y..  382 ;  12  N.  Y..  322; 
24  N.  Y.,  3W;  31  N.  Y.,  493:  48  N.  Y.,  497:  57  N.  Y.,  33; 
70  N.  Y..  49(5;  71  N.  Y.,  73:  73  N.  Y..278:  5  Trans.  App., 
124:  3  Hun,  734;  4  Hun,  028;  8  Hun,  551  ;  28  Hun,  531; 
40  Barb.,  317,  3!X),  643:  54  Barb.,  422;  7  How.  Pr.,  137  ; 
11  How.  Pr.,  23;  49  How.  Pr.,  268;  54  How.  Pr.,  127; 
3  Abb.  N.  C-,  91;  3  T.  &  C.,  349;  6  T.  &  C.,  118:  5  Duor, 
50:  2  Sand.,  66;  5  Sand.,  444;  37  Super.,  403;  3  Daly,  191; 
7  W.  Disr.,  300:  36  Ohio  St.,  386:  40  Wis.,  620;  103  Muss., 
222. 


177*]    *OGDEN  AND  MURRAY 

v. 

THE  NEW  YORK  FIRE  INSURANCE 
COMPANY. 

THE  SAME  v.  THE  SAME. 

Marine  Inxuraitre — Abandonment  in  Justified  by 
Detention,  nnfar  Kmharc/o — PurchaM  by  In- 
titred  8nbneqnent  to  Abatidanment  in  Waiter. 

A  detention  of  11  vessel  under  the  embnnro  of  the 
United  States,  Isu  Justifiable  cause  of  abandonment. 

JOHNS.  RKP.,  10. 


After  an  abandonment  for  a  total  loss,  if  a  sale  of 
the  subject  insured  becomes  necessary  or  expedient, 
the  insured  cannot  purchase  it  on  his  own  account, 
without  a  waiver  of  the  abandonment,  though  he 
has  (fi  ven  notice  to  the  insurer  of  the  time  and  place 
of  sale. 

Citations-5  Johns.,  299:  2  Cai.,  280,  286  ;  3  Johns. 
Cos.,  39;  1  Cai.,  292;  5  Johns.,  310. 


were  actions  of  assumpsit,  on  two 
-  policies  of  insurance,  one  on  ship,  the 
other  on  freight.  The  ship,  called  the  Canton, 
was  valued  at  $20,000,  and  the  freight  at  $15,- 
000.  The  policy  was  dated  the  21st  March, 
1812.  The  voyage  insured  was  at  and  from 
Charleston  to  Liverpool.  The  ship  being  in 
safety  at  Charleston,  with  a  full  cargo  on 
board,  and  ready  for  sea,  on  the  3d  April, 
1812,  was  cleared  out,  and  the  next  day  set 
sail  with  an  intention  of  proceeding  on  her 
voyage,  and  dropped  down  the  river,  but  was 
obliged  to  come  to  anchor  at  Rebellion  Roads, 
about  half  way  between  the  city  and  the  bar, 
on  account  of  adverse  winds,  by  which  she 
was  detained  until  the  10th  of  April,  when  she 
was  boarded  by  the  officer  of  the  customs,  and 
informed  of  the  embargo  laid  by  the  United 
States,  and  that  she  could  not  be  allowed  to 
proceed  on  her  voyage.  On  the  20th  of  April, 
the  ship  and  cargo,  being  still  detained  by  the 
embargo,  the  plaintiffs  abandoned  vessel  and 
freight  to  the  defendants,  who  refused  to  ac- 
cept the  same;  and  the  vessel  being  detained 
until  after  the  commencement  of  the  present 
war  with  Great  Britain,  the  plaintiffs,  on  the 
3d  July,  1812,  gave  notice  to  the  defendants, 
that  unless  they  accepted  the  abandonment, 
and  agreed  to  pay  the  plaintiffs  as  for  a  total 
loss,  they  should  cause  the  cargo  to  be  dis- 
charged, and  the  vessel  to  be  sold  at  Charles- 
ton, for  the  benefit  of  whom  it  miglit  concern, 
on  the  twenty-third  of  the  same  mouth.  The 
plaintiffs  not  having  received  any  communica- 
tion from  the  defendants,  in  consequence  of 
such  notice,  caused  the  vessel  to  be  sold  at 
Charleston,  pursuantto  the  notice,  and  at  such 
sale  she  was  purchased  by  one  Stynets.  for  the 
plaintiffs,  by  their  direction  and  authority, 
for  $6,300:  and  she  was  immediately  thereafter 
chartered  by  the  plaintiffs  to  one  Buckley,  for 
a  voyage  from  Charleston  to  Cadiz,  and  back 
to  a  port  in  the  United  States,  and  has  actu 
ally  proceeded  on  the  voyage,  under  such 
charter-party,  which  was  in  the  usual  form. 
and  the  freight  made  payable  to  the  plaintiffs. 
The  ship's  papers  were  not  changed,  l»ut  re 
mained  as  they  were  at  the  time  the  insurance 
was  *effected.  No  communication  [*17H 
was  made  to  the  defendants  on  the  subject  of 
the  charter  and  employment  of  the  ship,  which 
was  worth  the  sum  insured. 

The  causes  were  tried  at  the  New  York  sit- 
tings, in  November,  1812,  when  verdicts  were 
taken  for  the  plaintiffs,  by  consent,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  above  facts,  and  to  an  adjustment,  with 
liberty  to  either  party  to  turn  the  case  into  H 
special  verdict. 

Jlfr.  Colden,  for  the  plaintiffs.  The  question 
as  to  the  embargo,  after  the  decision  in  the 
case  of  .V'/f/vV//'  v.  The  Mnriue  fun.  (<>.,  5 
Johns.  Rep.,  299,  is  not  intended  to  be  argued 
here. 

The  only  question  now  to  be  discussed  is. 
whether  the  sale  and  purchase  by  (lie  plaintiffs. 
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after  an  abandonment  and  suit  brought,  and 
notice  of  the  sale,  was  a  waiver  of  the  aban- 
donment. 

The  only  difference  between  this  case  and 
those  of  -Abbot  v.  Broome,  1  Caines'  Rep.,  292, 
and  Walden  v.  Phoenix  In*.  Co. ,  5  Johns.  Rep. , 
310,  is,  that  here  the  plaintiffs  themselves  be- 
came the  purchasers.  That  circumstance 
alone,  where  the  sale  is  fairly  made  at  public 
auction,  cannot  make  any  difference.  Due 
notice  of  the  sale  was  given  to  the  defendants, 
who  might  have  purchased  if  they  had  thought 
proper.  Under  these  circumstances,  the 
plaintiffs,  considered  even  as  trustees,  might 
have  purchased. 

Messrs.  S.  Jones,  Jr.,  and  Wells,  contra. 
After  an  abandonment,  the  assured  becomes 
the  agent  of  the  insurer,  and  if  he  re-pur- 
chases the  property,  it  is  for  the  ben- 
efit of  the  insurer,  who  may  elect  to 
affirm  the  act  of  purchase  or  not.  In  case  of  a 
subsequent  purchase,  if  the  insurer  avails  him- 
self of  the  advantage  of  the  purchase,  and  em- 
ploys the  vessel  on  his  own  account,  it  is  a 
waiver  of  the  abandonment.  The  case  of 
Saidler  &  Craig  v.  Church,  1  Caines'  Rep.,  297, 
n.;  see,  also,  Abbott  v.  Sebor,  3  Johns.  Cas., 
457,  S.  P.,  is  precisely  in  point.  There  the 
master,  who  was  also  part  owner,  not  only 
purchased  the  vessel  on  account  of  the  owners, 
but  they  fitted  her  out  and  sent  her  on  another 
voyage.  In  the  case  of  Abbot  v.  Broome,  the 
vessel  was  purchased  by  the  agent  of  the  in- 
sured, and  brought  home  and  sold  at  public 
auction.  There  was  no  subsequent  employ- 
ment of  her  by  the  owners.  The  assured  did 
no  act  to  affirm  the  purchase  ;  nor  did  he  ap- 
propriate the  vessel  to  his  own  use.  She  was 
fairly  purchased  at  public  auction  by  a  stran- 
ger, and  the  court  considered  the  sale  as  made 
For  the  benefit  of  the  underwriters ;  and  judg- 
ment was  given  for  a  total  loss,  deducting 
the  proceeds  of  such  sale,  and  the  homeward 
17JJ*]  freight  *earned.  These  facts  were 
considered  as  materially  distinguishing  that 
case  from  that  of  Saidler  &  Craig  v.  Church, 
which  would,  otherwise,  have  been  in  point, 
and  which  was  recognized  and  confirmed. 
The  principle  of  that  decision,  and  the  distinc- 
tion for  which  we  contend,  were  also  recog- 
nized as  well  settled  in  the  case  of  Jumel  & 
Desobry  v.  The  Marine  Ins.  Co. ,  7  Johns.  Rep. , 
412,  413. 

The  case  of  Walden  v.  The  Phwnii  Ins.  Co. 
is  not  applicable.  There  the  ship  was  never 
employed  by  the  insured,  after  the  abandon- 
ment, but  was  sold  at  public  auction,  and  pur- 
chased by  an  agent  of  the  defendants. 

Per  Curium.  There  can  be  no  question, 
since  the  decision  in  M' Bride  v.  The  Marine 
Ins.  Co.,  5  Johns.  Rep.,  299,  that  the  deten- 
tion by  the  embargo  was  a  justifiable  cause  of 
abandonment.  The  only  real  point  in  the 
case  is,  whether  the  purchase  and  employment 
of  the  vessel  by  the  assured,  subsequent  to  the 
abandonment,  was  not  a  waiver  of  it,  and 
turned  the  total  into  a  partial  loss.  If  the  de- 
cision in  Saidler  &  Craig  v.  Church,  in  July 
Term,  1799  (see  the  substance  of  this  case  in 
2  Caines'  Rep.,  286),  is  to  be  regarded  as  au- 
thority, there  can  be  as  little  doubt  on  this 
point  as  on  the  other.  The  plaintiffs,  after 
988 


the  abandonment,  caused  the  vessel  to  be  sold 
and  purchased  in  by  their  agent  on  their  own 
account,  and  they  immediately,  and  without 
any  change  of  papers,  or  any  communication 
with  the  defendants,  employed  the  vessel  on 
another  voyage.  The  doctrine  in  the  case  of 
The  United  Ins.  Co.  v.  Robertson  &  Hartslurrne, 
2  Caines'  Rep.,  280,  applies  very  strong  to  the 
one  before  us,  and  undoubtedly  goes  the 
whole  length  of  deciding  it,  and  that  case  has 
since  been  affirmed  in  error.  The  assured, 
when  he  abandons  and  claims  a  total  loss,  and 
is  reduced  to  the  necessity  of  a  sale  of  the  sub- 
ject, cannot  purchase  it  on  his  own  account, 
without  waiving  the  abandonment.  If  he  per- 
severe in  the  claim  for  a  total  loss,  he  must 
surrender  to  the  insurer  the  benefits  of  the  re- 
purchase ;  and  this  rule  is  founded  in  sound 
policy,  to  prevent  fraudulent  speculations  upon 
a  loss,  at  the  expense  of  the  insurer.  The  de- 
cision in  Saidler  &  Craig  v.  Church  has  never 
since  been  shaken.  All  the  subsequent  cases 
that  allude  to  it  deem  its  doctrine  to  be  sound  ; 
and  the  decision  in  Abbott  v.  Sebor,  3  Johns. 
Cases,  39,  was  on  the  same  point,  and  grounded 
on  that  authority.  The  cases  of  Abbot  v.  Broome 
1  Caines'  Rep.,  292,  and  of  Walden  v.  The 
Phce.nix  Ins.  Co.,  5  Johns.  Rep.,  310,  were 
carefully  distinguished  from  it,  and  the 
*decisions  in  those  cases  evidently  ad-  [*18O 
mitted  that  if  the  assured,  after  a  valid  aban- 
donment, sold  and  purchased  in  the  property, 
on  his  own  account,  and  for  his  own  benefit, 
and  not  as  agent  or  trustee  for  the  insurer,  lie 
waived  his  al  andonment,  and  could  not  go 
for  a  total  loss. 

There  are  no  data  in  this  case,  from  which 
any  partial  loss  can  be  adjusted.  The  jury 
have  liquidated  none,  and  there  is  no  pro- 
vision for  a  reference,  and  the  defendants  are, 
consequently,  entitled  to  judgment. 

Judgment  for  the  defendant*. 

Affirmed— 12  Johns.,  25. 

Cited  in— 1  Wend.,  574:  1  Mason,  344. 


WALSH  AND  BEEKMAN  *.  BAILIE. 

Surety — Not  Liable  Beyond   the   Scope  of  hi* 
Engagement. 

A,  of  New  York,  gave  a  letter  of  credit  to  B,  ad- 
dressed to  C  in  Albany,  requesting  C  to  deliver 
goods  to  B  on  the  best  terms,  to  a  certain  amount. 
C,  instead  of  delivering:  the  goods  himself,  g-ave  B  a 
letter  to  D,  in  Geneva,  requesting  bjm  to  deliver 
goods  to  B  to  the  amount,  and  engaging  to  be  re- 
sponsible, and  D  accordingly  delivered  the  goods  to 
B.  In  action  brought  by  C  against  A  for  the  amount. 


NOTE.—  Principal  and  surety— Construction  of  con- 
tract. 

The  contract  nf  suretyship  is  strictly  construed. 
The  surety  is  never  held  liable  beyond  the  precise 
terms  of  the  contract.  Penoyerv.  Watson,  16  Johns., 
100 ;  Gates  v.  McKee,  13  N.  Y.,  232  ;  Rochester  Bank 
v.  Elwood,  21  N.  Y.,  88:  Fairlie  v.  Lawson,  5  Cow., 
424 :  Henderson  v.  Marvin,  31  Barb.,  297  :  Clark  v. 
Bush,  3  Cow.,  151;  Field  v.  Rawlings,  6  111.,  581: 
Mfgs'.  Bank  v.  Cole,  39  Me.,  188 :  Blair  v.  Perpetual 
Ins.  Co.,  10  Mo.,  559 ;  Briggs  v.  Cramer,  5  N.  J.  L., 
498 ;  United  States  v.  Boyd,  15  Pet.,  187 ;  Leggett  v. 
Humphreys,  21  How.,  66.  See,  also,  Stockbridge  v. 
Schoonmaker,  45  Barb.,  100;  Birckhead  v.  Brown,  5- 
Hill.,  634 :  Robbins  v.  Bingham,  4  Johns..  476 ;  Lud- 
low  v.  Simond,  2  Cai.  Cas.,  1,  note,  and  citations  (p. 
65)  in  Um  edition. 
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it  was  held  that  the  engagement  of  A  to  C  did  not 
make  him  answerable  for  g-oods  furnished  by  any 
other  person.  A  surety  is  not  answerable  beyond 
the  scope  of  his  engagement. 

Citation—  7  T.  R.,  254. 


was  an  action  of  assumpsit.     The  dec- 
laration  was  for  goods  supplied  by  the 
.  plaintiffs  to  John  and  George  Sherman,  at  the 
request  of  the  defendant  ;  and  also  for  goods 
sold  generally  by  the  plaintiffs  to  the  defend- 
ant.    Plea,    non  aummpzit.      The  cause  was 
tried  at  the  Albany  Circuit,  before  Mr.  Justice 
Thompson. 

The  plaintiffs  gave  in  evidence  the  following 
letter  of  credit,  addressed  to  the  plaintiffs,  who 
are  merchants  at  Albany,  under  the  firm  of 
Dudley  Walsh  &  Co.  : 

"  NEW  YORK,  May  16,  1810. 
Messrs.  DUDLEY  WALSH  &  Co.,  Albany, 
Gentlemen  : 

You  will  please  to  supply  Messrs. 
John  and  George  Sherman,  of  Jerusalem,  with 
any  goods  they  may  want  to  the  amount  of 
one  thousand  or  fifteen  hundred  dollars,  for 
which  I  shall  hold  myself  accountable  to  you  ; 
and  I  request  the  favor  of  you  to  supply  them 
on  the  best  terms.  I  remain,  &c., 

WILLIAM  BAILIE." 

The  plaintiffs  also  gave  in  evidence  the  fol- 
lowing letter  from  them  to  Abraham  Dox,  a 
merchant  at  Geneva  : 

"  ALBANY,  May  21,  1810. 

MR.  ABRAHAM  Dox, 
Dear  Sir  : 

This  will  be  handed  you  by  a  Mr. 
Sherman,  one  of  the  partners  of  Messrs.  John 
181*]  and  George  *Sherman,  of  Jerusalem, 
who  brought  us  a  letter  of  credit  from  a  friend 
of  ours,  Mr.  William  Bailie,  of  New  York,  for 
one  thousand,  or  fifteen  hundred  dollars,  in 
merchandise. 

Messrs.  Shermans  prefer  purchasing  from 
you,  at  the  present  time,  as  the  season  is  so  far 
advanced.  As  the  amount  you  credit  those 
gentlemen  is  perfectly  safe,  we  have  no  doubt 
you  will  furnish  them  with  what  they  want,  to 
the  amount  above  mentioned,  on  the  most  lib- 
eral terms.  With  great  regard,  yours,  &c. 
DUDLEY  WALSH  &  Co." 

"  P.  S.  As  Mr.  Bailie  is  responsible  to  us 
for  the  sum  before  mentioned,  we  have  no  ob- 
jection to  be  accountable  to  you,  if  you  deem 
it  necessary." 

On  receiving  the  above  letter  from  the 
plaintiffs,  Dox  delivered  goods,  in  June,  1810, 
to  J.  &  G.  Sherman,  to  the  amount  of  about 
$1,500  ;  and  afterwards  sold  them  other  goods, 
on  their  own  personal  credit,  all  of  which 
were  charged  generally  to  J.  &  G.  Sherman, 
in  the  books  of  Dox.  No  time  of  credit  was 
specified,  but  it  was  proved  that  his  usual  term 
of  credit  was  four  months.  The  plaintiffs  are 
merchants  of  established  reputation,  doing 
business  on  a  very  large  scale,  at  Albany" 
Dox  is  a  merchant  at  Geneva,  in  the  County 
of  Ontario,  and  obtains  almost  all  his  goods  on 
credit  from  the  plaintiffs. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  sale  of  the  goods 
to  J.  &  G.  Sherman  was  not  within  the  scope 
of  the  letter  of  credit  to  them.  The  motion 
was  overruled,  and  a  verdict  taken  for  the 
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plaintiffs  for  $1,500,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  above  facts, 
with  liberty  to  either  party  to  turn  the  same 
into  a  special  verdict. 

Mr.  A.  Van  Vechten,  for  the  plaintiffs,  cited 
1  Garth.  446  ;  3  Wils.,  532 ;  1  Term  Rep.,  291  ; 
7  Term  Rep.,  254. 

Mr.  Henry,  contra,  contended  that  the  let- 
ter of  credit  was  personal,  in  regard  to  the 
plaintiffs,  and  did  not  authorize  them  to  trans- 
fer the  defendant's  responsibility  to  a  third  per- 
son and  a  stranger.  This  was  a  case  of  a 
surety,  who  will  not  be  held  responsible  be- 
yond the  strict  letter  of  his  engagement.  He 
said  that  he  relied  on  the  very  cases  cited  by 
the  plaintiffs'  counsel,  and  the  doctrine  of 
which  was  recognized  by  the  Court  of  Errors, 
in  the  case  of  Ludlow  v,  Simonds,  2  Caines' 
Cases  in  Error,  1.  Again,  the  P.  S.  to  the 
plaintiffs'  letter  *to  Dox,  contains  only  [*182 
a  guaranty  ;  and  the  surety  cannot  bring  his 
action  until  he  has  paid  the  money. 

Mr.  Van  Vechten,  in  reply,  said"  that  it  was 
immaterial  to  the  defendant  whether  the 
plaintiffs  had  paid  Dox  or  not.  Dox  did  not 
look  to  the  defendant.  He  had  no  concern  in 
the  engagement  between  the  present  parties. 
It  was  perfectly  immaterial  whether  the  plaint- 
iffs delivered  the  goods  themselves,  or  caused 
them  to  be  delivered  by  another  person,  on 
their  request.  It  was  enough  that  the  goods 
were,  in  fact,  delivered  to  the  defendant,  pur- 
suant to  the  letter  of  credit. 

Per  Curiam.  The  contract  was  made  with 
the  plaintiffs  that  they  were  to  supply  the 
Shermans  with  the  goods,  and  on  the  best 
terms.  Instead  of  supplying  the  goods  them- 
selves, the  plaintiffs  desire  Dox,  a  merchant 
at  Geneva,  to  supply  the  goods,  and  express 
no  doubt  that  he  would  do  it  on  the  most  liberal 
terms.  The  terms  of  Dox  might  have  been 
very  different  from  those  of  the  plaintiffs,  es- 
pecially as  the  plaintiffs  resided  in  Albany, 
and  traded  on  a  large  scale,  and  Dox  lived 
far  in  the  interior  of  the  country,  and 
'obtained  his  goods  on  credit  from  the 
plaintiffs.  Dox  might  not  have  had  the 
means,  nor  the  capital,  to  supply  the  goods 
on  as  good  terms  as  the  plaintiffs.  The  terms 
exacted  by  Dox  might  have  been  such  as  to  in- 
jure the  Shermans  in  their  business  and 
credit,  and  have  led  to  a  failure  ;  whereas  the 
terms  of  the  plaintiffs  might  have  been  such 
as  to  have  enabled  the  Shermans  to  have  met 
them,  and  have  saved  their  credit.  The  de- 
fendant might  not  have  been  willing  to  have- 
been  security  for  the  Shermans,  for  goods 
purchased  of  Dox  ;  and  it  is  sufficient  for 
them  that  they  made  no  such  engagement. 
They  were  to  be  answerable  for  the  goods  to 
be  furnished  by  the  plaintiffs,  confiding  in 
their  ability  and  willingness  to  supply  them  on 
good  terms.  They  maHe  no  engagement  to  be 
answerable  for  goods  furnished  by  any  other 
house;  and.  consequently,  they  are  not  an- 
swerable in  this  case.  The  case  of  .Meyer*  v. 
Edge,  1  Term  Rep.,  854,  is  analogous,  and 
the  principles  of  it  in  point,  though  the  cir- 
cumstances were  not,  perhaps,  so  strong  in 
favor  of  the  surety.  There  was  a  promise,  in 
writing,  directed  to  the  trading  house  of  A, 
B  &  C,  to  pay  for  goods  to  be  furnished  to  I), 
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and  as  the  goods  were  furnished  after  A,  one 
one  of  the  partners,  had  withdrawn  from 
the  partnership,  the  party  making  the 
183*]  'promise  was  held  not  liable.  A  surety 
is  not  to  be  bound  beyond  the  scope  of  his  en- 
gagement. 

A  new  trial  ought,  therefore,  to  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Written  guaranty  construed.  Cited  in— 5  Hill,  643; 
•1  N.  Y.,  43;  1  How.  (U.  S.),  185 ;  4  McLean.  50. 

Sureties  contract  xtrictlu  construed.  Distinguished 
—2  Keyes,  333 ;  3  Abb.  App.  Dec.,  627. 

Cited  iu— 10  Johns..  338 ;  16  Johns..  102;  8  Wend., 
516;  17  Wend.,  435:  4  N.  Y.,  185 ;  11  N.  Y.,  598;  14 
Barb.,  128 ;  3  T.  &  C.,  391 ;  2  Cranch  C.  C.,  485;  3  Mc- 
Lean, 280. 


BELL  v.  CHAPMAN. 

Pleading — That  Plaintiff  is  an  Alien  Enemy 
may  Conclude  in  Abatement  or  in  Bar — Right 
of  Action  only  Suspended  during  War. 

A  plea  that  the  plaintiff  is  an  alien  enemy,  resid- 
ing in  the  enemy's  country.  &c.,  may  conclude  either 
in  abatement  or  in  bar,  though  as  the  disability  of 
the  plaintiff  is  temporary,  it  would  seem  that  the 
plea  ought  to  conclude  in  abatement.  But  whether 
pleaded  in  bar,  or  in  abatement,  the  judgment  on 
such  plea  will  not  abate  a  new  action  on  the  return 
of  peace ;  for  the  alien's  right  of  action  is  only  sus- 
pended during  the  war. 

Citations— Rast.  Ent.,  tit.  Ejectment,  7,  tit.  Tres- 
pass per  Alien,  1 :  Cornw.  Tab.,  tit.  Abatement,  7, 
tit.  Bar  in  Divers  Actions,  87  ;  1  Lutw.,  34,  35 ;  1 
Salk.,  2  ;  4  East.,  502 ;  13  Ves.,  71 ;  Co.  Litt.,  129  l> ; 
Bynk.  Quaest.  Jur.  Pub.,  bk.  1,  ch.  7 ;  Vattel,  bk.  3. 
ch.  5,  sec.  77. 

npHIS  was  an  action  on  a  covenant  contained 
-L  in  a  lease.  The  defendant,  after  praying 
oyer  of  the  lease,  pleaded  non  estfactum,  as  of 
May  Term,  1811.  Continuances  were  entered 
on  the  roll,  until  August  Term,  1812,  with  an 
award  of  a  venire,  returnable,  at  the  Clinton 
Circuit,  on  the  29th  of  June,  1812.  The  cause 
being  called  and  jury  sworn,  the  following 
plea,  puts  darrein  continuance,  was  put  in  by 
the  defendant,  and  set  forth  in  the  postea  : 
"And  the  said  David  Chapman,  by  his  attor-' 
ney  aforesaid,  comes  and  saith  that  the  said 
Robert  Adair  Bell  ought  not  further  to  have  or 
maintain  his  aforesaid  action  against  the  said 
D.  C.,  because  he  saith  that  the  said  R.  A.  B. 
is  an  alien,  born  in  foreign  parts,  to  wit,  in 
Ireland,  out  of  the  allegiance  of  the  State  of 
New  York,  or  of  the  United  States  of  America, 
and  within  the  allegiance  of  a  foreign  sover- 
eign, to  wit.  the  King  of  Great  Britain  and 
Ireland,  and  that  the  said  R.  A.  B.,  before  and 
at  the  time  of  exhibiting  his  bill  in  this  behalf, 
was,  and  now  is,  inhabiting  and  commorantin 
Ireland,  under  the  government  of  the  united 
kingdom  of  Great  Britain  and  Ireland  and 
their  dependencies,  and  that  after  the  time 
when  the  said  instrument  in  writing,  in  the 
said  declaration  mentioned  is  supposed  to  have 
been  made  and  delivered,  and  before  the  last 
continuance  of  the  plea  aforesaid,  that  is  to 
say,  after  the  first  Monday  of  May  last,  from 
which  day  until  the  first  Monday  of  August 
next,  in  the  term  of  August,  unless  the  justices, 
&c.,  some  or  one  of  them,  at  a  circuit  court, 


NOTE.— Alien  enemy.    See  Jackson  v.  Decker,  11 
Johns.,  418,  note. 


to  be  held  at  the  court  house,  in  the  town  of 
Plattsburgh,  in  and  for  the  County  of  Clinton, 
should  first  come,  on  Monday  the  29th  of  June, 
in  the  year  1812,  the  said  action  is  continued, 
to  wit,  on  the  eighteenth  day  of  June  afore- 
said, a  public  war  has  been  commenced,  and 
is  now  carried  on  between  the  king  and  gov- 
ernment of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland  and  their  dependencies,  and 
the  government  of  the  United  States  of  Ameri- 
ca ;  *and  that  the  said  R.  A.  B.  is  an  P184 
enemy  of  the  said  government  of  the  United 
States  of  America,  and  adhering  to  the  enemies 
thereof,  at  Ireland  aforesaid,  to  wit:  at  the 
town  of  Peru,  in  the  County  of  Clinton  afore- 
said, and  this  the  said  D.  C.  is  ready  to  verify  : 
wherefore  he  prays  judgment,  if  the  said  R. 
A.  B.  ought  further  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,"  &c.  And 
hereupon  the  jurors,  &c.,  are  altogether  dis- 
charged from  giving  any  verdict,"  &c. 

To  this  plea  the  plaintiff  demurred  and  the 
defendant  joined  in  demurrer. 

Mr.  Orary,  in  support  of  the  demurrer,  cited 
2  Chitt,  PI.,  435;  Str.,  1081  ;  2  Ld.  Raym., 
1243  ;  Com.  Dig.,  Abatement,  E  ;  Tidd'sPrac., 
579. 

Mr.  Z.  R.  Shepherd,  contra,  cited  2  Ld. 
Raym.,  282  ;  4  East,  502  ;  2  Chitt.  PI..  425. 

Per  Curiam.  The  plea  puts  darrein  continu- 
ance avers  that  the  plaintiff  was,  at  the  com- 
mencement of  the  suit,  and  still  is,  commorant 
in  Ireland  ;  and  that  since  the  last  adjournment 
he  has  become  an  alien  enemy,  being  an  alien, 
born  within  the  allegiance  of  the  King  of  Great 
Britain,  with  whom  we  are  at  war,  and  the  plea 
concludes  in  bar  of  the  action.  There  is  no 
doubt  that  the  plea  is  a  valid  one  in  the  case 
of  the  alien's  residence  in  the  enemy's  country, 
and  the  plea  may  be  pleaded  either  in  abate- 
ment or  in  bar,  for  the  precedents  are  both 
ways.  (Rast.  Ent ,  tit.  Ejectment,  7,  tit. 
Trespass  per  Alien,  1  ;  Cornw.  Tab.,  tit. 
Abatement,  7,  tit.  Bar  in  Divers  Actions,  87 ; 
Wells  v.  Williams,  1  Lutw. .  34,  35  ;  Went  v. 
Sutton,  1  Salk.,  2.)  This  plea  conforms  pre- 
cisely to  the  opinion  of  the  K.  B.  in  Le  Bret  v. 
Papillon,  4  East,  502,  in  concluding  in  bar  of 
the  further  maintenance  of  the  suit.  As  the 
disability  of  the  plaintiff  is  but  temporary  in 
its  nature  (for  a  state  of  perpetual  war  is  not 
to  be  presumed),  the  good  sense  and  logic  of 
pleading  would  seem  to  be  in  favor  of  the  plea 
concluding  in  abatement,  when  the  cause  of 
action  is  not  void  or  extinguished.  But 
whether  the  plea  be  in  the  one  form  or  the 
other  is,  perhaps,  not  material,  for  the  judg- 
ment thereon  would  not  be  a  bar  to  a  new  ac- 
tion on  the  return  of  peace.  A  judgment  is  no 
bar  to  a  new  suit,  unless  it  involves  *the  [*185 
merits  of  the  controversy,  or  be  founded  on 
matter  which  affords  a  permanent  avoidance, 
or  discharge.  But  the  present  plea  only  bars 
the  plaintiff,  in  his  character  of  alien  enemy 
commorant  abroad,  from  prosecuting  the  suit. 
It  does  not  so  much  as  touch  the  merits  of  the 
action.  In  a  late  case  in  chancery  (Ex-parte 
Boussinaker,  13  Ves.,  71)  Lord  Erskine declared 
that  the  alien's  right  of  action,  in  such  a 
case,  was  only  suspended  by  the  war,  and  that 
if  the  contract  was  originally  good,  the  remedy 
would  revive  on  the  return  of  peace.  This  was 
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even  the  ancient  doctrine,  according  to  Lord 
Coke,  who  said  (Co.  Litt.,  120  b),  that  "  true  it 
is  an  alien  enemy  shall  maintain  neither  real 
nor  personal  action,  donee  terra  fuerint  com- 
munes, that  is,  until  both  nations  be  in  peace." 
It  is  also  admitted  by  the  best  modern  authori- 
ties, on  the  law  of  nations,  that  the  plea  of 
alien  enemy  is  only  a  temporary  bar  to  the  re- 
covery of  private  debts,  and  that  the  right  of 
action  returns  with  the  return  of  peace. 
(Byuk.  Quaest.  Jur.  Pub.,  bk.  1,  ch.  7;  Vattel, 
bk.  3,  ch.  5,  sec.  77.) 

There  is  then,  no  well  founded  objection  to 
the  plea,  and  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant.1 

Cited  in— 11  Johns.,  423 :  1  Johns.  Ch.,  208 ;  1  Sand. 
Ch.,  672 ;  50  N.  Y.,  tiii :  54  N.  Y.,  82 ;  100  iMass.,  5(54. 


JACKSON,  ex  dem.  BARTLETT  ET  AL., 

v. 
J.  V.  HENRY. 

Usury — A  bona  fide  ParcJiaser  at  Mortgage  Sfile 
is  not  Affected  by  Unary  in.  t/ie  Original  Delft 
— Contract  in  Void  for  Usury,  only  between 
Original  Parties — Bona  fide  Purchaser  for 
Value,  from  one  who  Obtained  Conveyance  by 
Fraud,  hat  Good  Title. 

A  bona  Me  purchaser,  without  notice,  under  a 
sale  duly  made,  pursuant  to  the  statute  (sess.  24, 
ch.  145),  by  virtue  of  a  power  of  attorney  contained 
in  a  mortgage,  is  not  affected  by  usury  in  the  origi- 
nal debt,  for  which  the  bond  and  mortgage  were 
given. 

Such  a  sale  is  equivalent  to  a  foreclosure  and  sale 
under  a  decree  of  a  court  of  equity,  and  cannot  be 
defeated  to  the  prejudice  of  a  twna  fide  purchaser. 

Though  the  statute  against  usury  (sess.  10,  ch.  13) 
declares  the  usurious  contract  and  security  utterly 
void;  yet  this  is  only  between  the  origiual  parties 
where  the  suit  is  upon  the  very  instrument  infected 
with  usury.  And  where  the  original  usurious  con- 
tract has  been  changed  by  a  new  contract  founded 
on  it,  in  which  an  innocent  person  is  a  party,  the 
defense  of  usury  cannot  be  set  up  against  such  in- 
nocent person. 

A  purchaser  for  a  valuable  consideration,  with- 
out notiuu,  has  a  good  title,  though  he  purchases  of 
one  who  had  obtained  a  conveyance  by  fraud. 

Citations— Acts,  sess.  24,  ch.  146,  sess.  10,  ch.  13;  8  T 
R.,3!H);  Cro.  Jac.,  33;  More,  573;  Yelv.,  47;  1  Ld. 
Kaym.,  87  :  Salk.,  344  ;  Doug.,  736  ;  2  Str.,  1155  ;  Stat. 
9  Anne ;  Stat.  27  Eliz. ;  1  Sid.,  134 ;  4  Bos.  &  P.,  332;  ti 
Crunch,  133. 

THIS  was  an  action  of  ejectment,  tried  before 
the  Chief  Justice,   at  the  Montgomery 
Circuit,  in  September,  1812. 

The  declaration  contained  a  demise  from 
Josiah  Bartlett,  and  Hannah,  his  wife,  to  the 
plaintiff,  from  the  1st  May,  1809,  for  fifteen 
years ;  and  similar  demises  from  William 
Miles,  Erastus  Miles,  Josiah  Fos^ate  and  'iis 
wife,  Daniel  B.  Miles  and  Mary  Miles. 
1 8(l*J  *It  was  proved  t  hat  Daniel  Miles  died 
in  possession  of  the  premises  in  question,  in 
the  summer  or  early  in  the  autumn  of  18UO, 
leaving  the  lessors  his  heirs-at-law. 

The  defendant  gave  in  evidence  the  last  will 
of  Daniel  Miles,  dated  the  5th  February,  1800; 
also  a  mortgage  in  fee,  dated  the  6th  May, 
1800,  from  Daniel  Miles  and  his  wife,  to  James 

1.— See  Clark  v.  Morey,  ante,  69;  Buckley  v.  Lyt- 
tle,  et  ill.,  ante,  117. 
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M'Gourck,  duly  acknowledged  and  recorded, 
by  which  the  premises  in  question  were  mort- 
gaged to  secure  the  payment  of  a  bond  for 
$1,750,  with  interest.  The  mortgage  contained 
a  clause,  that  in  case  the  principal  or  interest, 
or  any  part  thereof,  should  be  unpaid,  it 
should  be  lawful  for  the  mortgagee,  his  heirs, 
executors,  administrators  or  assigns,  to  sell  and 
convey  the  premises  at  public  auction,  and  on 
such  sale  to  make  and  execute  to  the  purchas- 
er, a  good  and  sufficient  deed  of  conveyance, 
&c.,  pursuant  to  the  statute,  &c. 

The  death  of  the  mortgagee  was  admitted, 
and  his  last  will  given  in  evidence,  by  which 
he  devised  to  his  wife  (Sarah)  all  his  debts, 
bonds,  mortgages,  &c.,  and  all  his  estate,  real 
and  personal,  and  made  her  sole  executrix, 
and  on  which  letters  testamentary  were  issued 
to  the  said  Sarah,  by  the  surrogate  of  Albany, 
the  22d  December,  1804. 

The  defendant  produced  in  evidence  an  ab- 
solute assignment  of  the  mortgage  to  him  from 
Sarah  M'Gourck,  the  widow  and  executrix  of 
the  mortgagee,  for  the  consideration  of  $4,853.  - 
41.  This  assignment  recited  the  mortgage, 
and  that  Thomas  M'Entee  and  William  Miles, 
by  deed,  dated  23d  September,  1SOO,  demised 
to  James  M'Gourck,  the  mortgaged  premises 
for  ten  years  from  the  5th  February,  1800,  and 
that  James  M'Gourck,  by  deed,  dated  the  21st 
July,  1802,  demised  the  same  premises  to  John 
Pride  and  James  Pride,  for  six  years  from  the 
1st  May,  1803. 

The  principal  and  interest  remaining  unpaid, 
the  defendant,  by  virtue  of  the  assignment, 
and  the  power  contained  in  the  mortgage,  af- 
terwards, on  the  10th  October,  1805,  advertised 
the  premises,  according  to  the  statute,  for 
sale  at  public  auction,  in  Albany,  on  the  8th 
April  then  next,  and  they  were  accordingly 
exposed  to  sale  and  struck  off  to  Robert  R. 
Henry,  the  highest  bidder,  for  $3,050  ;  and  the 
defendant,  thereupon,  for  the  consideration  of 
that  sum,  released  and  conveyed  the  premises 
to  Robert  R.  Henry,  his  heirs  and  assigns  for- 
ever ;  and,  afterwards,  on  the  *7th  [*187 
May,  1805,  Robert  II.  Henry  and  his  wife,  for 
the  consideration  of  one  dollar,  granted  and 
conveyed  the  same  to  the  defendant,  his  heirs 
and  assigns,  &c. 

The  counsel  for  the  plaintiff  then  offered  to 
prove  that  the  mortgage  was  given  for  a  loan 
of  $1,500,  in  money,  and  an  usurious  premium 
of  $250,  beyond  the  lawful  interest,  for  for- 
bearance, <fcc.  The  defendant's  counsel  ob- 
jected to  the  evidence  as  inadmissible  to  im- 
peach the  defendant's  title  ;  but  the  Chief 
Justice  overruled  the  objection,  ami  admitted 
the  evidence,  and  the  defendant's  counsel  ex 
cepted  to  his  opinion. 

The  plaintiff's  counsel  proved  that  the  con- 
sideration of  the  mortgage  was  $1,500,  and 
that  two  hundred  and  fifty  dollars  was  added 
to  that  sum,  as  an  usurious  premium  on  the 
loan. 

The  defendant's  counsel  offered  in  evidence 
a  judgment  against  Daniel  Miles,  docketed  the 
12th  September,  17iH),  hi  favor  of  JamcH 
M'Gourck.  for  $1,8(18.85  ;  U!M>  a  lease  of  the 
premises  from  M'Entee  and  Miles  to  M'Gourck 
for  ten  years,  for  the  yearly  rent  of  two  hun- 
dred pounds  ;  and  a  lease  of  the  premises,  ex 
eeptiug  six  acres,  from  M'Gourck  to  John  and 
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James  Pride  for  six  years  ;  and  assignments  of 
the  said  leases  to  him,  and  the  conveyance  of 
the  six  acres  excepted  in  the  lease  to  John  and 
James  Pride,  and  of  a  lease  from  Daniel  Miles 
of  one  hundred  acres  of  the  farm  in  fee  ;  and 
also  a  mortgage  of  the  premises  by  Daniel 
Miles  to  the  loan  officers  of  Montgomery 
County  ;  and  which  mortgage  had  been  paid 
off  by  the  defendant ;  which  evidence  was  ob- 
jected to  on  the  part  of  the  plaintiff,  and  over- 
ruled by  the  Chief  Justice,  the  defendant  ex- 
cepting to  his  opinion. 

The  defendant  also  produced  in  evidence  a 
paper,  called  for  by  the  plaintiff,  which  con- 
tained a  statement  read  by  the  auctioneer,  at 
the  time  of  the  sale,  on  the  28th  April,  1806, 
mentioning  the  above  circumstances,  and  that 
the  sale  was  for  cash,  to  be  paid  in  half  an 
hour  after  the  premises  were  struck  off,  and, 
in  default  of  payment,  to  be  again  set  up  and 
sold  for  cash  down  ;  and,  in  default  of  pay- 
ment, again  to  be  sold  and  resold  until  the  cash 
was  paid  ;  and  that  on  the  payment  of  the 
money  a  deed  would  be  given  to  the  purchaser, 
with  a  clause  exempting  the  seller  from  any 
responsibility  as  to  the  title. 

The  jury,  under  the  direction  of  the  Chief 
Justice,  found  a  verdict  for  the  plaintiff.  The 
defendant's  counsel  tendered  a  bill  of  excep- 
tions. 

188*]  *Mr.  Van  Vechten,  for  the  defendant. 
The  defendant  is  a  bona  fide  purchaser  under  a 
regular  sale  of  the  mortgaged  premises,  made 
pursuant  to  the  statute.  We  contend  that 
such  sale  is  conclusive,  and  that  evidence  of 
usury  in  taking  the  mortgage  is  inadmissible. 
The  statute  (sess.  24,  ch.  146,  sec.  5)  authoriz- 
ing a  sale  under  a  power,  evidently  intended 
that  the  bona  fide  purchaser  should  be  protected, 
and  that  such  sale  should  operate  as  a  perpet- 
ual bar  to  all  equity  of  redemption  ;  that  lie 
should  stand  in  the  same  situation  as  if  he  had 
purchased  at  a  sale  made  pursuant  to  a  decree 
of  the  Court  of  Chancery.  The  statute  makes 
only  three  exceptions  :  1.  Where  there  is  a 
prior  mortgage.  2.  Where  there  is  a  prior 
judgment.  3.  Where  the  mortgagor  is  under 
twenty-five  years  of  age.  In  every  other  case 
the  sale  is  absolutely  conclusive.  It  would  be 
against  the  express  terms  of  the  Act  to  allow  of 
any  other  exception.  If,  then,  the  Legislature 
intended  to  give  the  same  effect  to  a  sale  under 
the  Act  as  to  a  decree  of  a  court  of  equity,  this 
court  cannot  give  it  any  other  effect.  In  Ber- 
gen v.  Bennett,  1  Caines'  Cases  in  Error,  1,  the 
present  Chief  Justice  said  that  such  sale  under 
the  statute  was  a  species  of  foreclosure  by  law. 

The  statute  against  usury,  in  order  to  avoid 
a  specialty,  must  be  pleaded  (Cro.  Eliz.,  588, 
104  ;  2  Str.,  1043;  2  Ves,,  147;  1  Atk.,  345; 
3  Lutw..  464;  Cro.  Eliz.,  104;  1  Str.,  498; 
Palm.,  292;  Vin.  Ab.  Usury,  308,  n.  7),  and 
if  not  pleaded  until  after  a  judgment  or  de- 
cree, it  is  then  too  late. 

It  may  be  said  that  the  statute  (sess.  10,  ch. 
13)  declares  all  usurious  contracts  void.  But 
the  cases  show  that  in  order  to  obtain  the 
benefit  of  the  statute,  the  party  must  plead  it ; 
and  that  the  contract  is  not,  therefore,  abso- 
lutely and  universally  void.  Again,  the  statute 
gives  no  relief  to  the  borrower  but  on  condition 
that  he  pays  the  principal  and  legal  interest. 
This  provision  would  not  have  been  made  if 
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the  statute  intended  to  make  the  contract  abso 
lutely  void.  The  evident  meaning  is,  that  the 
statute  should  be  set  up  in  avoidance,  only 
when  the  usurious  lender  sought  to  enforce  the 
usurious  contract.  If  the  borrower  who  comes 
to  seek  relief  can  obtain  it  only  on  condition 
of  paying  the  principal  and  legal  interest,  the 
contract  is  so  far  protected  in  a  court  of  equity. 
The  lessors  in  this  case  must  be  considered  as 
the  actors  who  bring  this  action  to  set  aside 
the  sale  and  recover  their  property.  Coming 
then,  to  ask  equity,  they  must  do  equity,  by 
paying  the  principal  and  interest ;  and  on  those 
terms  only  will  a  court  of  equity  relieve  them 
from  the  excess  of  interest. 

Again,  it  may  be  said  that  there  has  been 
a  sale  without  the  party  having  had  a  day  in 
court  to  appear  and  plead.  It  is  competent 
*to  the  Legislature  to  prescribe  a  mode  [*189 
of  foreclosure  without  giving  the  party  a  day 
in  court.  But  it  is  not  true  that  a  party  may 
not  be  concluded  without  having  had  a  day 
in  court.  Where  a  bond  and  warrant  of  at- 
torney founded  on  usury  are  given,  and  a  judg- 
ment is  entered  up,  and  a  scire  facias  is  after- 
wards brought  on  the  judgment,  the  defendant 
cannot  plead  usury.  (Cro.  Eliz. ,  588 ;  Cowp. , 
727.)  It  is  true  the  court  may  interpose  on 
motion,  in  regard  to  such  a  judgment,  and  set 
it  aside,  or  order  a  feigned  issue  to  try  the 
question  of  usury.  But  suppose  a  fi.  fa.  has 
issued  on  such  a  judgment,  and  the  property 
of  the  defendant  has  been  regularly  sold  by 
the  plaintiff,  would  the  court  interfere  against 
the  bona  fide  purchaser  under  such  sale  ?  There 
are  many  other  cases  where  parties  are  con- 
cluded, though  they  have  not,  in  fact,  had  a  day 
in  court,  as  in  the  case  of  absent  mortgagors 
or  in  proceedings  in  partition,  where  any 
of  the  parties  are  out  of  the  State.  The  statute 
notice,  or  advertisement  in  the  Gazette,  is 
deemed  sufficient ;  and  whether  the  party 
actually  receives  the  notice  or  not,  makes  no 
difference. 

Again,  this  is  the  case  of  a  sale  not  only  by 
statute,  but  by  virtue  of  a  power  of  attorney 
from  the  mortgagor.  The  mortgagee  is,  in  this 
case,  a  trustee  of  the  mortgagor,  with  a  power 
to  sell.  Now,  a  sale  by  a  trustee  can  never  be 
defeated  against  a  bona  fide  purchaser  for  a 
valuable  consideration,  without  notice.  • 

If  there  was  any  defect  or  legal  taint  in  this 
instrument,  it  was  known  only  to  the  mort- 
gagor ;  it  was  a  latent  defect,  and  it  was  the 
moral  as  well  as  the  legal  duty  of  the  mort- 
gagee to  have  made  it  known  when  an  attempt 
was  made  to  carry  the  power  into  effect.  The 
purchaser  had  a  right  to  presume,  because  the 
law  presumes  it,  that  the  sale  was  made  with 
the  consent  of  the  mortgagor  ;  for  when  public 
notice  of  such  sale  was  given,  he  made  no  ob- 
jection. Can  the  mortgagor,  or  his  heirs,  be 
permitted,  after  such  a  statute  notice  and  sale, 
and  such  tacit  consent,  to  come  into  court  and 
object  to  the  sale,  on  the  ground  of  a  legal 
defect  in  the  power  ?  This  would  be  against 
those  principles  of  justice  and  equity  which  are 
essential  to  the  security  of  property.  Such  a 
concealment  on  the  part  of  the  mortgagee 
would  be  fraudulent.  The  lessors  claiming 
under  the  mortgagee  must  be  supposed  to  know 
of  the  usury,  and  can  be  in  no  better  situation 
than  their  ancestor  would  have  been  had  he 
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been  living.  Where  a  party,  knowing  of  a 
defect  in  the  title  by  the  seller,  stands  by  with- 
out disclosing  it,  it  is  fraudulent.  (2  Johns. 
Rep.,  589  ;  l^Eq.  Cas.  Abr.,  356,  pi.  10  ;  1  Ch. 
Cas.,  128;  Hobb*  v.  Norton,  9  Mod.,  35,  38.) 
1OO*]  *If  a  mortgagee  witnesses  a  second 
mortgage,  without  disclosing  the  prior  mort- 
gage, he  is  concluded.  (2  Vern.,  150;  13  Vin. 
Abr.,  536.) 

So,  where  there  is  a  distress  for  rent,  when 
there  is  no  rent  due,  and  a  sale  is  made,  and 
the  party  suffers  such  sale  without  contesting 
the  validity  of  the  distress,  he  is  concluded. 
<3B1.  Com.,  14,  15,  n.  8 ;  2  H.  Bl.,  13.  16.) 
This  is  an  instance  of  an  extrajudical  sale,  where 
there  is  110  action  at  law, or  day  in  court,  given  to 
the  party.  There  is  sound  policy  in  the  doc- 
trine which  renders  such  sales  conclusive,  for, 
otherwise,  no  person  would  bid  or  become  a 
purchaser  at  a  judicial  sale. 

It  may,  perhaps,  be  said  that  the  cases  which 
have  been  cited  were  in  equity,  and  that  a 
court  of  equity  only  will  relieve.  But  this 
<;ourt  has  a  concurrent  jurisdiction  in  all  cases 
of  fraud,  and  more  particularly  in  cases  of 
usury.  This  court  after  fourteen  years,  has 
presumed  a  regular  re-entry,  though  there  was 
no  proof  of  the  fact.  (2"Caines' Rep.,  182.) 
And  in  Bergen  v.  Bennett,  a  sale  of  mortgaged 
premises,  under  the  Act,  was  presumed  to  be 
regular,  after  the  lapse  of  sixteen  years. 

In  case  of  a  deposit,  or  pawn,  on  an  usurious 
loan,  a  court  of  law  will  not  allow  the  party 
to  bring  an  action  of  trover  for  the  things 
pledged,  without  tendering  the  principal  and 
legal  interest.  (1  Term  Rep.,  153  ;  2  Str.,  915.) 
In  these  instances  the  court  of  law,  exercising 
equity  powers,  proceeds  on  the  same  principle 
as  a  court  of  equity.  Where  is  the  difference, 
in  this  respect,  between  a  mortgage  and  a 
pledge  or  deposit  of  a  personal  chattel  ?  A 
mortgage  is  considered  as  a  pledge  for  the 
security  of  the  money  lent.  (1  Caines'  Cas.  in 
Error,  63,  66,  69 ;  4  Johns.  Rep.,  43,  44.) 

The  mere  technical  form  of  the  remedy  can 
make  no  difference  in  the  principle.  This 
court,  then,  can  exercise  its  equity  powers,  in 
furtherance  of  justice,  by  imposing  terms  on 
the  lw>rrower  ;  for  the  statute  was  intended  as 
a  shield  of  defense,  and  not  as  a  weapon  of 
attack.  . 

Several  other  points  were  raised  and  argued 
by  the  counsel,  but  as  they  were  not  noticed 
by  the  court,  it  is  unnecessary  to  state  them. 

Mr.  duty,  for  the  plaintiff.  The  statute 
against  usury  was  intended  to  protect  parlies 
who  act  with  their  eyes  open  ;  to  protect  them 
against  themselves.  It  is  conceded  that  the 
mortgage,  being  founded  on  usury,  was  void, 
as  between  the  parties  to  it  ;  and  yet  it  is  con- 
tended that  the  defendant  has  acquired  a  good 
estate  under  the  mortgage. 
1  J>  1*]  *The  fifth  section  of  the  statute  (sess. 
24,  ch..  146).  by  speaking  of  a  person  claim- 
ing redemption  in  equity,  has  reference  to  a 
court  of  equity,  and  shows  that  an  equity  of 
redemption  only  was  intended  to  be  barred. 
It  is  said  that  the  exceptions  in  this  section 
show  that  sales  in  all  other  cases  are  valid  and 
conclusive  ;  but  the  Act  intended  only  to  con- 
firm sales  valid  in  equity — not  where  the  sale- 
was  void  at  law.  Suppose  A  feme  rore.rt,  or  an 
infant,  should  execute  a  mortgage  with  a 


power  of  sale,  would  the  statute  confirm  a 
sale  made  under  such  power,  though  void  at 
law  ? 

Again,  it  is  said  this  is  a  statute  foreclos- 
ure. This  is  true  when  the  mortgage  is  valid, 
and  the  sale  is  under  a  valid  power.  This  is 
not  like  a  judicial  sale,  by  which  a  party  is 
estopped.  An  advertisement  in  a  gazette  is 
not  a  suit,  or  proceeding  at  law,  in  which  a 
part}'  can  come  in  and  object. 

Where  there  is  a  sale  under  a  judgment  on 
a  bond,  the  party  rests  his  title  on  the  judg- 
ment which  is  valid,  and  not  on  the  bond  which 
is  void. 

In  the  case  cited  as  to  a  pledge,  the  pawner 
voluntarily  delivered  his  property  to  the 
pawnee.  No  written  conveyance  was  neces- 
sary. Suppose  there  had  been  a  bill  of  sale  of 
the  goods,  could  the  pawnee  recover  on  such 
void  bill  of  sale? 

Our  Act  expressly  declares  deposits  of  goods 
void  in  ca«e  of  usury,  but  there  are  no  such 
words  in  the  English  statute.  The  English 
cases,  therefore,  do  not  apply  to  this  point. 

The  lessors  were  not  bound  to  take  any 
step  in  consequence  of  the  advertisement  and 
sale.  Their  silence,  or  inaction,  therefore, 
cannot  be  deemed  fraudulent. 

But  it  is  said  thatthe  defendant  is  a  bona  fide 
purchaser,  without  notice,  and  is,  therefore, 
to  be  protected.  In  this  suit,  however,  he  can 
defend  himself  only  as  the  purchaser  of  a  void 
mortgage. 

The  object  of  the  power  was  to  render  a  re- 
sort to  a  court  of  equity  unnecessary.  If  the 
mortgagee  does  any  act  transcending  that 
power,  or  in  violation  of  it,  it  is  a  waiver  of 
it.  Here  the  mortgagee  took  a  lease,  and  coven- 
ated  to  surrender  up  the  premises  at  the  expir- 
ation of  the  term.  He  could  not  exercise  the 
power  to  sell  until  after  the  end  of  the  term. 
During  the  term  there  was  a  suspension  of  the 
power  to  sell,  and  the  defendant  knew  the  fact. 
Again,  the  mortgagee  executed  a  lease  of  the 
premises  to  Pride  for  six  years.  He  could  not, 
therefore,  sell  subject  to  that  incumbrance. 
The  mortgagee  must  pursue  his  power  strictly; 
he  cannot  *clogor  incumberthe  prem-  [*1!>2 
ises.  but  must  sell,  simply  and  unconditionally, 
the  whole  interest  as  conveyed  to  him  by  the 
mortgagor.  (1  Caines'  Cas.  in  Error,  18.)  If 
this  was  a  valid  power  of  sale,  then  the  lease 
was  an  execution  of  the  power.  If  the  sale  is 
irregular,  it  is  only  for  the  mortgagor  to  object. 
If  the  mortgagee  sells  a  part  of  the  premises 
sufficient  to  pay  his  debt,  that  is  legal  satisfac- 
tion. If  a  landlord  exercises  the  power  of  dis- 
tress irregularly,  he  cannot  afterwards  sue  for 
the  rent,  on  the  ground  that  the  distress  was 
irregular.  A  mortgagee, before  a  foreclosure  of 
the  equity  of  redemption,  has  no  power  to 
lease.  (P'ow.  on  Mort.,  246,  247.)  The  only 
ground  on  which  this  lease  could  be  supported 
is  under  the  power  tosell,  unless  the  mortgagor 
objected.*  If  the  lease  cannot  take  effect 
out  of  the  estate  of  the  mortgagee,  it  must  take 
effect  from  his  jxnver  to  sell.  The  giving  the 
lease,  therefore,  was  an  execution  of  the 
power. 

This  is  not  like  the  case  of  the  snle  of  a  dis- 
tress. By  the  common  law  there  could  be  no 
sale.  The  statute  gives  the  power  of  sale,  and 
declares  expressly  that  such  sale  shall  be  valid 
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notwithstanding  any  irregularity   subsequent 
to  the  distress. 

It  is  not  necessary  to  take  advantage  of  the 
usury,  or  the  legal  defect  in  the  party's  title, 
by  pleading. 

Suppose  a  forged  bond  and  mortgage  with  a 
power  to  sell,  is  the  owner  of  the  property, 
when  advertised  for  sale,  bound  to  tile  his  bill 
in  chancery,  or  give  notice  of  the  forgery  1 
May  he  not  resort  to  his  remedy  after  the  sale 
to  recover  his  property  ?  A  person  claiming 
under  a  sale,  by  virtue  of  a  power  contained 
in  a  mortgage,  must  show  that  it  was  regular. 
The  regularity  of  the  sale  is  part  of  the  pur- 
chaser's title  ;  and  a  slight  irregularity  in  the 
advertisement,  where  a  sale  was  postponed, 
was  held  to  make  it  void,  so  that  the  purchaser 
could  take  nothing  by  his  deed.  (Jackson  v. 
Ciark,  7  Johns.  Rep.,  217-226.) 

We  admit,  as  a  general  rule  in  equity,  that 
the  mortgagee  is  a  trustee  to  the  mortgagor  ; 
but  a  trust  cannot  be  created  by  a  void  deed. 
And  we  contend  that  the  usury  rendered  the 
mortgage  absolutely  void,  so  that  110  estate 
could  pass.  (Ord  on  Usury,  90  ;  1  Lev.,  307.) 
If  the  mortgage  is  void,  the  power  of  sale  was 
also  void  ;  for  if  the  power  of  sale  is  not 
coupled  with  the  interest,  it  ceased  on  the  dealh 
of  the  mortgagor. 

The  defendant  cannot  be  considered  in  any 
other  light  than  as  an  assignee  of  the  mort- 
gagee :  and  in  that  character  it  is  not  pretend- 
ed that  he  can  be  supported.  (Pow.  on  Mort., 
285,  286;  6  Johns.  Rep.,  81  ;  8  Johns.  Rep., 
144.) 

In  an  action  of  ejectment  it  is  not  necessary 
to  plead  the  usury,  but  it  may  be  shown  at  the 
trial.  (1  Esp.  Rep.,  II.} 
1J>3*]  *Mr.  Hoffman,  in  reply.  The 
defendant  shows  a  mortgage  valid  on  the  face 
of  it ;  that  is  enough  for  him,  in  the  first 
instance.  The  plaintiff  sets  up  collateral  mat- 
ter to  get  rid  of  the  mortgage.  He  claims 
against  it.  He  then  becomes  the  actor  as  much 
as  if  he  had  filed  a  bill  in  the  court  of  equity  ; 
and  must,  therefore,  before  he  can  recover  the 
property,  pay  the  principal  and  interest. 
(1  Term  Rep.,  153,  154.)  There  is  no  differ- 
ence, in  this  respect,  between  the  mortgage 
and  pledge. 

Between  the  original  parties  to  the  usurious 
contract,  no  alteration  or  change  of  the  secur- 
ity can  get  rid  of  the  usury.  But  where  a  con- 
tract tainted  with  usury  is  transferred  to  a 
third  person,  without  knowledge  of  the  usury 
and  with  the  assent  of  the  borrower,  the  latter 
in  an  action  brought  against  him  by  such  third 
person,  cannot  set  up  the  usury  as  a  defense 
against  an  innocent  and  bona  fide  holder,  or 
purchaser. 

The  lessors  or  mortgagor  had  legal  notice  of 
the  sale  in  this  case,  for  a  statute  notice  is  to 
be  deemed,  in  all  its  consequences,  the  same 
as  a  personal  notice.  Where  the  proceeding  is 
regular,  a  want  of  notice  cannot  be  alleged. 

The  basis  of  the  argument  on  the  part  of  the 
plaintiff  is,  that  the  mortgage,  by  reason  of  the 
usury,  was  utterly  and  absolutely  void.  But 
there  is  a  technical  distinction,  in  this  case, 
between  what  is  void  and  what  is  voidable. 
Wherever  an  instrument,  on  (he  face  of  it,  is 
good  and  valid,  and  can  be  avoided  only  by 
pleading,  there  it  is  voidable  only.  Under  a 


voidable  contract,  the  rights  of  a  third  person 
or  innocent  purchaser  cannot  be  affected.  Con- 
tracis  made  with  persons  underan  absolute  in- 
capacity to  contract,  or  contracts,  mala  in  se, 
are,  ipso  facto,  void.  In  the  case  of  a  sale  by  a 
feme  covert,  which  isabsolutely  void,  third  per- 
sons may  avail  themselves  of  the  fact  of  its 
being  a  void  act.  But  it  is  not  so  in  a  case  of 
usury.  Even  in  the  case  of  a  void  contract,  if 
the  party  will  lie  by  and  see  a  third  person 
purchase,  without  informing  him  of  the  de- 
fect, he  cannot  afterwards  set  up  this  defect  of 
title.  If  a  borrower  might  allege  usury  against 
the  first  bona  fide  purchaser,  he  might  against 
the  hundredth,  and  for  any  period  of  time 
within  the  statute  of  limitations.  Such  a 
doctrine  is  pregnant  with  the  most  mischiev- 
ous and  alarming  consequences. 

Again,  the  defendant  claims  under  the  sale, 
anew  contract,  not  under  the  mortgage.  After 
the  sale  there  was  an  end  to  the  mortgage.  It 
was/M//c£ws  flfficio.  A  judgment  is  an  assur- 
ance, and  *may  be  made  a  security  for  [*194 
an  usurious  loan,  yet  a  sale  under  that  judg- 
ment is  not  affected  by  the  usury. 

The  Act  says  "that  no  sale  of  lands,  &c., 
made  in  due  form  of  law,  by  anv  mortgagee, 
or  others  thereunto  authorized,  by  special 
power  for  that  purpose,  &c..  shall  be  defeated 
to  the  prejudice  of  any  bona  fde  purchaser," 
&c.  In  tiimmsv.  Slacum,  3  Crunch ,  300,  309, 
the  Chief  Justice  of  the  United  States  consid- 
ered the  prisoner,  who  had  obtained  his  dis- 
charge by  fraud,  as  discharged  by  the  due 
course  of  law,  within  the  meaning  of  the  words 
of  a  condition  of  a  bond  given  for  the  prison 
rules.  Why  does  the  statute  speak  of  a  "twna 
fide  purchaser,"  unless  to  distinguish  him  from 
others.  The  rule  is,  that  where  a  stranger 
acquires  the  title,  by  a  regular  sale,  without 
notice  of  the  defect,  no  transactions  between 
the  parties  to  the  usurious  contract  can  affect 
the  sale. 

In  the  case  of  absent  mortgagors,  after  a 
notice  in  a  gazette,  the  bill  is  taken  pro  con- 
festso.  This  is  a  statute  notice  and  foreclosure. 
Suppose  the  Legislature  had  said  that  in  all 
cases  respecting  mortgages  a  sale  after  a  certain 
notice  should  be  equivalent  to  a  foreclosure  in 
equity,  would  not  such  a  foreclosure  be  abso- 
lutely conclusive?  In  Fletcher  v.  Peck,  6 
Cranch,  133-135,  Marshall,  Ch.  J.,  states  the 
the  rule,  that  if  a  suit  be  brought  to  set  aside  a 
conveyance  obtained  by  fraud,  and  the  fraud 
be  clearly  proved,  the  conveyance  will  be  set 
aside  as  between  the  parties  ;  but  the  rights  of 
third  persons,  who  are  purchasers  without 
notice,  for  a  valuable  consideration,  cannot  be 
disregarded.  Titles,  which,  according  to  every 
legal  test, are  perfect, are  acquired  with  that  con- 
fidence which  is  inspired  by  the  opinion  that 
the  purchaser  is  safe.  If  there  be  any  concealed 
defect  arising  from  the  conduct  of  those  who 
held  the  properly  long  before  he  acquired  it, 
of  which  he  had  no  notice,  that  concealed  de- 
fect cannot  be  set  up  against  him.  The  pur- 
chaser of  a  legal  estate,  without  the  knowl- 
edge of  any  secret  fraud  which  may  have  led 
to  the  original  grant,  can  never  be  affected  by 
that  fraud. 

Again,  as  long  as  the  usurious  contract  re- 
mains executory,  so  long  the   borrower  may 
avail  himself  of  the  usury;  but  not  after  the 
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contract  is  executed.  If  the  lender  comes  into 
a  court  to  enforce  the  contract,  the  borrower 
may  object  usury :  or  if  the  borrower  seeks  re- 
lief in  a  court,  he  can  obtain  it  only  on  terms. 
But  when  the  contract  is  executed,  and  rights 
vested  under  it  in  due  form  of  law,  the  bor- 
rower can  never  raise  the  objection  of  usury. 
Suppose  the  mortgagor  releases  the  equity  of 
redemption,  can  he  afterwards  impugn  the  con- 
li)5*J  tract  on  the  ground  of  *usury  ?  In  the 
present  case,  the  contract  has  been  executed  ; 
there  has  been  a  statute  sale  and  a  statute  fore- 
closure. The  execution  of  the  power,  under 
the  statute,  is  a  complete  execution  of  the  con- 
tract, as  it  regards  third  persons. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  material  and  important  question  present- 
ed by  the  bill  of  exceptions  is,  whether  a  bona 
fde  purchaser,  without  notice,  under  a  sale 
duly  made  according  to  the  statute,  by  virtue 
of  a  power  contained  in  a  mortgage,  can  pro- 
tect himself  against  the  allegation  of  usury  in 
the  debt  for  which  the  bond  and  mortgage  were 
given.  The  statute  (sess.  24,  ch.  146)  author- 
izes and  regulates  the  sale  under  such  a  power; 
and  requires  it  to  be  at  public  auction  on  six 
months' notice,  and  declares  that  it  "  shall  not 
be  defeated  to  the  prejudice  of  any  bona  fde 
purchaser  thereof  in  favor,  or  for  the  benefit  of 
any  person  claiming  the  equity  of  redemption." 
The  statute  accordingly  renders  such  a  sale 
equivalent  to  a  foreclosure  and  sale  under  a 
decree  in  chancery  ;  and  it  would  be  against 
the  policy  and  principles  of  law,  as  well  as  the 
plain  language  of  the  statute,  to  allow  the  sale 
in  this  case  to  be  defeated,  It  is  true  that  the 
statute  of  usury  (sess.  10,  ch.  13)  declares  all 
"  bonds,  bills.notes,  contracts  and  assurances" 
infected  with  usury  "utterly  void;"  and  so 
are  the  adjudged  cases,  when  the  suit  at  law  is 
between  the  original  parties,  or  upon  the  very 
instrument  infected.  But  when  the  contract 
has  been  changed  by  a  new  contract  founded 
upon  it,  in  which  an  innocent  person  was  a 
party,  the  usury  has  not  been  permitted  to  be 
set  up.  Thus,  in  the  case  of  Cuthbert  v.  Haley 
8  Term  Rep..  390,  where  A  made  an  usurious 
note  to  B,  who  transferred  it  to  C  for  a  valu- 
able consideration, without  notice  of  the  usury, 
and  A,  thereupon,  gave  a  bond  to  C  for  the 
amount,  the  bond  was  held  not  to  be  affected 
by  the  usury.  And  Lord  Kenyon  observed,  in 
that  case,  that  if  the  defense  "  were  to  succeed 
it  might  affect  most  of  the  securities  in  the 
kingdom  ;  for  if,  in  tracing  a  mortgage  for  a 
century  past,  it  could  be  discovered  that  usury 
had  been  committed  in  any  part  of  the  trans- 
action, though  between  other  parties,  the 
consequence  would  be  that  the  whole 
would  be  void.  It  would  be  a  most 
alarming  proposition  to  the  holders  of  all 
securities."  The  same  doctrine  was  early  ad- 
vanced in  the  case  of  Kllinr.  Ware*,  Cro.  .lac., 
33;  More, 573;  Yelv.,  4?  which  arose  under  the 
UtiUry  statute  of  13  KHz  ,  containing  the  same 
words  ax  our  Act.  The  defendant  there  was 
HMJ*]  indebted  to*Alder  in  £104)  on  an  usuri- 
ous contract,  and  Alder  wu*  indebted  to  the 
plaintiff  in  £100  of  just  debt,  and  the  defend- 
ant, for  the  payment  of  the  usurious  debt  to 
Alder,  joined  with  Alder  in  a  bond  for  £100  to 
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the  plaintiff,  and  the  bond  was  held  good,  be- 
cause the  debt  to  the  plaintiff  was  a  just  debt, 
and  he  was  ignorant  of  the  usury,  and  the 
court  said  ' '  for  as  on  the  one  side  it  may  be  said 
to  be  the  means  to  defraud  the  statute,  so  on 
the  other  side  it  may  be  a  greater  mischief  to 
a  true  creditor,  when  he  shall  take  security  by 
way  of  bond  with  sureties  for  money,  if  it 
should  be  examined  whether  there  were  any 
corrupt  agreement  betwixt  the  creditor  and  his 
surety,  whereof  he  cannot  by  intendment  have 
any  conusance."  This  same  doctrine  was 
recognized  by  Lord  Holt,  in  Hussey  v.  Jacob,  1 
Ld.  Raym.,  87;  Salk.,  344,  as  applicable 
equally  to  gaming  and  usurious  contracts. 

The  case  of  Lowe  v.  Waller,  Doug. ,  736,  was 
an  action  brought  by  an  innocent  holder  upon 
the  very  bill  of  exchange  given  on  an  usurious 
consideration,  and  the  Court  of  K.  B.  felt 
themselves  bound,  though  with  visible  regret, 
by  the  peremptory  words  of  the  statute,  and 
by  the  case  of  Bowyer  v.  Bampton,  2  Str.,  1155, 
which  was  on  a  gaming  note  under  the  statute 
of  9  Anne,  and  which  equally  declares  the 
security  void.  This  is  the  greatest  length  to 
which  the  courts  in  England  have  gone  to  the 
prejudice  of  an  innocent  person  ;  and  there 
the  suit  was  necessarily  and  directly  on  the 
usurious  instrument.  In  the  present  case  the 
defendant  holds  under  a  new  contract,  found- 
ed on  a  sale  by  statute,  and  one  which  the 
statute  expressly  declares  to  be  a  bar  to  all 
equity  of  redemption.  There  is  no  case  pre- 
cisely like  this  in  the  English  books,  because 
these  powers  are  not  in  use  in  Great  Britain, 
but  the  cases  which  have  been  referred  to  of 
new  security  taken  by  an  innocent  person, 
founded  on  the  usurious  contract,  are  very 
analogous  in  principle,  though  this  is  much 
the  stronger  case,  because  here  is  a  statute 
sanction  to  the  purchase,  rendering  it  a  substi- 
tute to  a  judicial  sale  under  a  decree. 

The  notice  given  by  the  advertisement  is  in- 
tended for  the  party,  as  well  as  for  the  world, 
and  he  has  an  opportunity  to  apply  to  chan- 
cery, if  he  wishes  to  arrest  the  sale  on  the 
ground  of  usury ;  and  the  statute  likewise 
gives  him  his  remedy  by  action.  If  he  stands 
by  and  suffers  the  sale  to  go  on,  and  an  inno- 
cent party  to  the  purchase,  unconscious  of  the 
latent  defect  and  without  any  means  of  know- 
ing it,  the  purchaser  has  the  preferable  claim 
in  equity  to  protection. 

*The  principles  of  public  policy  and  [*197 
the  security  of  titles  are  deeply  concerned  in 
the  protection  of  such  a  purchaser.  If  the 
purchase  was  to  be  defeated  by  the  usury  in 
the  original  contract,  it  would  be  difficult  to 
set  bounds  to  the  mischief  of  the  precedent, 
or  to  say  in  what  sequel  of  transactions,  or 
through  what  course  of  successive  alienations 
and  for  what  time  short  of  that  in  the  statute 
of  limitations,  the  antecedent  defect  was  to  be 
deemed  cured  or  overlooked,  so  as  to  give 
quiet  to  the  title  of  the  bona  fide  purchaser. 
The  inconvenience  to  title  would  be  alarming 
and  enormous.  The  law  has  always  had  a  re- 
gard to  derivative  titles, when  fairly  procured; 
and  though  it  may  be  true  as  an  abstract  prin- 
ciple, that  a  derivative  title  cannot  be  better 
than  that  from  which  it  was  derived,  yet 
there  are  many  necessary  exceptions  to  the 
operation  of  this  principle.  At  common  law  , 

983 


197 


SUPREME  COURT,  STATE  op  NEW  YORK. 


1813 


Kales  in  market  overt  gave  a  title  to  stolen 
goods  ;  and  in  the  case  of  fraudulent  convey- 
ances, which  the  statute  of  27  Eliz.  declares  to 
be  "  utterly  void,"  it  has  been  a  long  and  well- 
settled  principle  that  a  purchaser  for  a  valua- 
ble consideration,  without  notice,  has  a  good 
title,  though  he  purchases  of  one  who  had  ob- 
tained the  conveyance  by  fraud.  The  fraud 
cannot  be  set  up  to  defeat  such  a  title. 
(Ittxlgent  v.  Langham,  1  Sid.,  134;  Doe  v. 
Marly,  4  Bos.  &  Pull.,  332  ;  Fletclier  v.  Peck, 
6  Crunch,  133.)  There  is  a  provision  to  this 
effect  in  the  statute  of  27  Eliz.  (which  we  have 
adopted),  and  that  statute  was  only  in  affirm- 
ance of  the  common  law. 

The  court  are  accordingly  of  opinion  that 
the  verdict  must  be  set  aside,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted. 

Bona  fide  purchaser  protected.  Distinguished— 61 
N.  Y.,  117. 

Cited  in— 10  Johns.,  467 ;  14  Johns.,  415 :  4  Hill.,  467 ; 
1  Jotins.  Oh.,  219 ;  'O,  N.  Y.,  549 ;  50  N.  Y.,  68  ;  5  Lans., 
103;  16  Hun,  332;  34  Barb.,  62;  36  Barb.,  519;  59 
Barb.,  617;  12  Abb.  Pr.,  277;  3  Duer,  183:  2  Mason. 
273,280. 

Usury,  what  in— Who  not  affected  by— Who  cannot 
take  advantage  of.  Distinguished— 8  N.  Y.,  281 ;  77 
N.  Y.,  619. 

Cited  iu— 14  Johns  ,  441 ;  4  Cow.,  281 ;  7  Cow.,  20 ; 
30  N.  Y.,  326;  10  Hun,  74;  14  Hun.  416;  46  Barb., 
277 ;  2  Trans.  App.,  143 ;  1  Hall,  552 ;  3  McLean, 
345. 

Foreclosure  cuts  off  prior  rights.  Limited— 5  Hill, 
270. 

Cited  in— 2  Cow.,  235;  5  Wend.,  296;  2  Hill,  523;  1 
Paige,  K;  Hoff.,  494;  9  Barb.,  300;  10  Barb.,  561;  12 
Barb.,  20 ;  53  Barb.,  306;  4  Peters,  229. 


198*] 


*DENNISTON 

v. 
T.  L.  BACON  ET  AL. 


Accommodation  Paper — Misapplication  of— Must 
be  Used  as  Agreed  or  Metarned — Any  Other 
Use  Fraudulent. 

By  an  agreement  between  A  and  B,  B  was  to  draw 
a  note  for  $1,000,  payable  to  A  or  order  at  the  Mo- 
hawk Bank,  aiid  which  A  was  to  have  discounted, 
on  tiie  following  terms :  "  to  pay  one  nt'th  in  56 
days,  one  nt'th  hi  112  days,  and  the  remainder  in  168 
days.  A  indorsed  the  note  and  presented  it  for  dis- 
count, but  tin  •  bank  refused  to  discount  it,  and  a 
euic  was  afterwards  brought  on  the  note  against  the 
maker,  by  an  indorsee,  who,  it  was  admitted,  sued 
for  tue  benefit  of  the  payee ;  it  was  held  that  as  the 
note  was  made  to  be  otfered  at  the  bank  for  dis- 
count, on  certain  terms,  which  were  refused,  it 
ougut  to  have  been  returned  to  the  maker,  as  it 
would  be  a  fraud  in  the  payee  to  negotiate  it,  with- 
out notice  of  the  agreement  under  which  it  was 
made  and  received  by  him :  and  that,  as  between 
the  original  parties,  the  note  and  the  agreement 


formed  one  contract ;  and  the  terms  on  which  it 
was  made  having  failed,  the  maker  of  the  note  was 
discharged  from  it. 

THIS  was  an  action  of  assumpsit,  brought  by 
the  plaintiff,  as  indorsee  of  a  promissory 
note,  dated  the  24th  of  July,  1810,  by  which 
the  defendants  promised,  sixty  days  after  date, 
to  pay  to  the  order  of  William  Gere  and  Rob- 
ert Elliot,  one  thousand  dollars  at  the  Mohawk 
Bank.  Value  received.  It  was  admitted,  at 
the  trial,  that  the  plaintiff  claimed  in  behalf  of 
Robert  Elliot  the  one  half  of  the  note  with 
interest.  The  defendant  gave  in  evidence  a 
letter  from  Elliot,  as  follows :  "I  have  made 
an  agreement  with  the  Mohawk  Bank  for 
drawing  one  thousand  dollars  from  the  capital, 
by  the  note  of  Timothy  L.  Bacon  and  Abner 
Bacon,  indorsed  by  William  Gere  and  myself, 
five  hundred  of  which  is  to  be  for  the  account 
and  benefit  of  the  said  Gere  and  Abner  Bacon, 
the  other  five  hundred  to  be  for  myself,  which 
1  am  to  pass  to  the  credit  of  T.  L.  Bacon's  ac- 
count. The  note  to  be  offered  on  the  follow- 
ing terms  :  twenty  per  cent,  to  be  paid  in  at 
the  expiration  of  fifty-six  days  ;  twenty  per 
cent,  at  the  end  of  one  hundred  and  twelve 
days,  and  the  remainder  at  the  expiration  of 
one  hundred  and  sixty-eight  days.  Albany, 
July  20,  1810."  The  note  in  question,  which 
was  the  one  referred  to  in  the  above  letter, 
was  offered  for  discount  at  the  Mohawk  Bank, 
but  was  not  discounted.  The  blank  indorse- 
ment to  the  plaintiff  was  filled  by  Elliot,  with- 
out the  consent  of  the  drawers,  or  of  Gere. 
The  defendant,  T.  L.  Bacon,  having  been 
discharged  under  the  Insolvent  Act,  the 
plaintiff  entered  a  nolle  prosequi  as  to  him. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated,  and  it  was 
agreed  that  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover, 
the  verdict  should  be  set  aside  and  a  judgment 
of  nonsuit  be  entered;  otherwise,  a  judgment 
to  be  entered  for  the  plaintiff. 

Mr.  Foot  for  the  plaintiff. 

Mr.  Van  Vechten,  contra. 

Per  Curiam,  Though  the  plaintiff  sues  as 
indorsee  of  the  note,  it  is  admitted  that 
he  sues  in  behalf  of  Elliot,  one  of  the  original 
*payees,  and  the  merits  of  the  case  and  [*lt>i> 
the  terms  upon  which  the  note  was  given,  are 
open  for  examination,  equally  as  if  the  suit 
was  between  the  original  parties  to  the  note. 
The  letter  of  Elliot  explains  the  condition  upon 
which  the  note  was  given,  and  the  purposes  to 
which  it  was  to  be  applied.  The  object  of  the 
parties  was  to  raise  money  at  the  Mohawk 


NOTE. — Accommodation  paper— Divendon  of. 

Accommodation  paper  need  not  he  used  in  the  pre- 
cise manner  agreed  upon  when  the  accommodation 
party  has  no  special  interest  in  the  manner  in  which 
it  is  to  be  applied.  A  fraudulent  diversion  from  the 
original  object  is  necessary  to  constitute  a  misap- 
propriation. It  need  not  be  discounted  at  the  partic- 
ular bank  mentioned  in  the  agreement.  Where 
there  is  no  fraud  and  the  interest  of  the  indorser  is 
not  prejudiced,  and  the  paper  has  effected  the  sub- 
stantial purpose  intended,  there  is  no  misappropria- 
tion. Wardell  v.  Ho  well,  9  Wend.,  170;  Mohawk 
Bank  v.  Carey,  1  Hill,  513 ;  Schepp  v.  Carpenter,  51 
N.  X.,  602 ;  Purchase  v.  Mattison,  6  Duer,  87 ;  Pow- 
ell v.  Waters,  17  Johns.,  176;  Bunk  v.  Hyde,  4  Cow.. 
667 ;  Bank  v.  Buck.  5  Wend.,  66 ;  Payne  v.  Cutter. 
13  Wend.,  605 ;  Stalker  v.  McDonald,  6  Hill.,  93 ; 
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Lawrence  v.  Clark,  36  N.  Y.,  128 ;  Pratt  v.  Coman, 
37  N.  Y..  440 ;  Weaver  v.  Bardin,  49  N.  Y.,  286 ;  Moore 


Wheat.,  66;  Brooks  v.  Hey,  23  Hun,  372:  yuiuu  v. 
Hard,  43  Vt.,  375;  Fetters  v.  Muniee  flat.  Bank,  34 
Ind.,  254.  But  see  Fanner's  Bank  v.  Hathaway,  36 
Vt.,  539.  See,  also.  Lord  v.  Ocean  Bank,  20  Pa.  St., 
384;  Dunn  v.  Weston,  71  Me.,  270;  Heed  v.  Trent- 
ham,  53  Ind.,  438;  Laub  v.  Kudd,  37  Iowa,  618. 

W  here  such  paper  has  been  diverted  from  its  ob- 
ject and  fraudulently  put  into  circulation,  and  the 
holder  knew  of  the  breach  of  the  agreement,  he  is 
not  a  bona  title  holder  and  cannot  recover  against 
the  accommodation  indorser.  Small  v.  Smith,  1 
Denio,583;  Davis  v.  McCrady,  17  N.  Y.,230;  Kasson 
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Bank,  the  one  half  of  which  when  raised  to  be 
applied  to  the  use  and  benefit  of  Gere,  one  of 
the  payees,  and  of  Abner  Bacon,  one  of  the 
makers,  and  now  the  only  defendant ;  and  the 
other  half  was  to  be  applied  by  Elliot,  the 
other  payee,  to  his  account  against  T.  L. 
Bacon,  the  other  maker.  But  this  was  not  all. 
The  note  was  to  be  offered  for  discount  on 
certain  terms  of  extended  credit  and  payment 
by  installments.  The  note  was  offered  and 
rejected  by  the  bank.  The  object  of  it  failed, 
and  the  note  ought  accordingly  to  have  been 
returned  to  the  parties  who  gave  it.  It  would 
have  been  fraudulent  in  the  payees  to  have 
negotiated  the  note,  and  sent  it  into  the  world 
without  notice  of  the  agreement  under  which 
it  was  drawn  and  received.  Nor  ought  the 
payees  to  be  entitled  to  regard  it  as  binding, 
except  in  the  way  in  which  it  was  agreed. 
The  present  defendant,  A.  Bacon,  ought  not 
to  be  held  as  security  for  T.  L.  Bacon,  except 
upon  the  terms  specified  in  the  letter.  Those 
terms  changed  the  face  of  the  note  essentially; 
and  instead  of  paying  according  to  the  face  of 
the  note,  the  makers  were  to  pay  by  install- 
ments and  on  an  extended  credit.  As  between 
the  original  parties,  the  note  and  letter  must 
be  taken  together  as  forming  one  contract ; 
and  then  it  is  clear  that  when  the  terms  upon 
which  the  note  was  to  be  offered  to  the  bank 
were  not  accepted,  the  parties  were  discharged 
from  the  note.  The  plaintiff  is  therefore  not 
entitled  to  recover,  and,  according  to  a  stipula- 
tion in  the  case,  the  verdict  is  to  be  set  aside 
and  a  nonsuit  entered.' 

Judgment  of  nonsuit. 

Cited  in-4  Cow..  573;  5  Wend.,  22 ;  8  Wend.,  439 ; 
10  Wend.,  317 ;  2  Sand.  Ch.,  313 ;  33  Barb.,  612 : 1  Hall, 
558  ;  1  McLean,  420. 


2OO*]  *WILLIAMS  v.  VANDERVEER. 

Practice — Motion  for  Second  New  Trial — Objec- 
tion, to  Form  of  Record  then  Firxt  Made. 

Where  a  writ  of  error  was  brought  on  a  judgment 
in  a  court  of  common  pleas,  to  this  court,  and  the 
judgment  below  reversed,  and  a  venire  de  nwo 
a\yarded  returnable  in  this  court,  and  the  cause  was 
tried  on  the  record  remaining1  in  this  court,  and 
a  verdict  found  for  the  plaintiff,  it  was  held  that 
the  plaintiff  could  not  set  up  a  defect  in  form  in 
the  record,  on  a  motion  in  arrest  of  judgment. 

Where  the  idacitnm  In  the  record  stated  that 
the  court  was  held  at  the  village  of  Otsego, 
without  saying  at  the  court-house,  it  was  held  that 

1.— Vdle  Rurnsey  v.  Leek,  5  Wendell's  Rep.,  20; 
Wardell  v.  Hughes,  3  Ibid..  418;  Hills  v.  Bannister, 
8  Cow.  Hop..  31;  Slade  v.  Halster,  7  Ibid.,  322. 


as  the  court-house  hod  been  pulled  down  and  not 
rebuilt  at  the  time  the  court  was  held,  the  placitwn 
was  sufficient ;  and,  at  any  rate,  it  was  matter  of 
form  only,  and  cured  after  verdict  by  the  statute 
of  jeofails. 

THIS  was  an  action  of  assumpsit.  The  cause 
was  tried  at  the  Otsego  Circuit,  the  llth 
of  September,  1812,  before  Mr.  Justice  Thomp- 
son, when  a  verdict  was  found  for  the  plaint- 
iff. 

A  motion  was  now  made  in  arrest  of  judg- 
ment, and  also  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  law  and  evidence. 

The  notion  for  a  new  trial  was  refused,  the 
court  not  thinking  it  a  case  which  justified 
their  interference,  especially  after  a  second 
verdict. 

On  the  motion  in  arrest  of  judgment,  it  ap- 
peared that  the  cause  was  originally  com- 
menced in  the  Otsego  Court  of  Common  Pleas 
and  brought  to  this  court  by  writ  of  error, 
when  the  judgment  below  was  reversed.  A 
venire  de  now  was  awarded,  returnable  in  this 
court,  and  the  cause  was  accordingly  tried  at 
the  last  Circuit  in  Otsego,  on  the  record  re- 
maining in  this  court,  the  placitum  to  which 
was  as  follows:  " Pleas  in  the  Court  of  the 
Common  Pleas,  held  at  the  village  of  Otsego, 
in  and  for  (he  County  of  Otsego,"  &c. 

Mr.  N.  Williams,  for  the  defendant,  object- 
ed that  the  place  at  which  the  court  was  held 
was  not  properly  stated.  That  as  the  statute 
(Laws,  Vol.  L,  p.  397)  requires  the  court  to  be 
held  at  the  court  house,  &c.,  it  ought  to  have 
been  so  mentioned  in  the  placitum.  There  can 
be  no  intendment  in  favor  of  the  court  below. 
Its  proceedings  must  be  shown  to  be  regular, 
and  that  it  has  jurisdiction.  (2  Wils.,  382, 
383  ;  6  Mod.,  224  ;  9  Mod.,  95  ;  5  Cranch.  85.) 

Mr.  Foot,  contra,  contended  that  the  ground 
of  the  motion  in  arrest  was  a  mere  matter  of 
form,  and  not  of  substance,  and  was  cured 
after  the  verdict  by  the  statute.  The  record 
having  been  brought  up  by  writ  of  error,  and 
the  judgment  below  once  reversed  for  a  de- 
fect, the  party  cannot  now,  after  a  second  ver- 
dict allege  another  defect  in  that  record,  in 
order  to  arrest  the  judgment.  But  he  contend 
ed  that  the  placitum  was  sufficient  under  the 
statute. 

Per  Curiam.  This  cause  came  up  on  a  writ 
of  error,  from  the  Otsego  Common  Pleas,  and 
this  court  reversed  the  judgment  below  and 
awarded  a  venire  de  novo,  returnable  in  this 
court,  and  upon  the*record  remaining  [*liOl 
in  this  court,  the  cause  was  tried  at  the  Otsego 
Circuit.  The  defendant  cannot  now  be  al- 
lowed to  set  up  the  defect  of  form  in  the  placi- 


v.  Smith,  8  Wend.,  437  ;  Patten  v.  Gleason,  100  Mass., 
43!i ;  Wngner  v.  IMcdrich.  50  Mo.,  4H4 ;  Daggett  v. 
Whiting,  35  Conn.,  372 ;  Fetters  v.  Munlee  Nat.  Bank, 
34  Ind.,  251 :  Roberts  v.  Eden,  1  Bos.  &  P.,  3!»8;  Key 
v.  Flint,  8  Taunt.,  21  ;  Evans  v.  Kymer,  1  llarn.  & 
Adol.,  r>28;  Buchanan  v.  Findley,  9  Burn.  &  C..  738. 
Thf,  defense  miixf  nh<nv  the  iliver*l»n  and  that  the 
holler  knew  of  it.  Stoddard  v.  Kimtmll,  I!  dish., 
4«!l;  Gray  v.  Bank  of  Kv.,  2!)  Pa.  St..  385:  (Mark  v. 
Tliayer,  105  Mass.,  21(1 ;  Dunn  v.  Weston,  7  Me.,  270  : 
Fletcher  v.  Cusiiee,  32  Me.,  5.S7  :  Baxter  v.  Ellis,  57 
Me.,  180;  Sloan  v.  Union  Banking  Co  .  67  Pa.  St., 
47!»:  Davis  v.  Bartlett.  12  Ohio  St..  537 ;  Ellicott  v. 
Martin.  6  Md.,  515;  Knight  v.  Pugh,  4  Watts  &  S.. 
445;  Chicago,  D.  C..  Ky.  Co.  v.  Edson,  41  Mich.,  (573; 
Fitch  v.  Jones,  5  El.  &  B.,  238:  Smith  v.  Braene.  1(1 
Q.  B.,  244 ;  Commissioners  of  Marion  Co.  v.  Clark, 
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94  U.  S..  285;  Collins  v.  Gilbert,  94  U.  S.,757;  Murray 
v.  Lardner,  2  Wall..  110.  Hut  see  Mayor  of  Wetump- 
ka  v.  Wetumpka  Wharf  Co.,  «3  Ala.,  (ill. 

The  rule  in  different  in  A'eir  1'or/r.  The  person 
asserting  title  must  show  himself  to  be  a  lx»ui  Mr, 
holder.  Wardell  v.  Howell,  9  Wend.,  170;  Rank  of 
Rutland  v.  Buck.  IS  Wend..  OH;  Woodhall  v.  Holmes. 
10  Johns.,  231;  Shilding  v.  Warren,  15  Johns.,  270: 
Brown  v.  Tabor,  5  Wend.,  5(16  ;  Vallett  v.  Parker,  B 
Wend..  015;  Spencer  v.  Ballon,  18  N.  Y..331  ;  Sehipp 
V.  Carpenter,  51  N.  V.,  602;  Farmers'  Ntl.  Hank  v. 
Noxon,  45  N.  Y.,  702;  Moore  v.  Ryder.  05  N.  Y.,  439: 
foiiiBtoek  v.  Tiler.  73  N.  Y..  270.  But  see.  Harger  v. 
Worrall.  69  N.  Y.,  370 ;  Mechanics',  &e..  Hank  v. 
Crow,  00  N.  Y..  85;  Brooks  v.  Hey,  23  Hun.  372. 

On  general  subject,  see  I  Dan.  Meg-  Inst.,  sees. 
790  795.  814. 
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turn  to  the  record  which  came  from  the  court 
below.  It  was  not  assigned  for  error  upon  the 
writ  of  error,  and  the  party  is  now  too  late, 
after  a  new  trial  awarded  and  had  upon  that 
record,  to  assign  a  second  error  in  the  record, 
unless  it  be,  at  least,  an  error  in  substance. 
The  only  error  now  alleged  is  a  defect  of  form 
in  the  placitum,  in  which  the  court  below  is 
stated  to  have  been  held  at  the  village  of  Otse- 
go.  omitting  to  say  at  the  court  house  in  the 
same.  Now  the  court  know,  from  the  public 
acts,  that  at  the  date  of  the  placitum,  there  was 
no  court  house,  in  esse,  in  Otsego  County,  for 
the  old  one  was  pulled  down  and  sold,  and 
the  new  one  erecting,  but  not  finished.  The 
courts  of  common  pleas,  during  the  interval 
between  the  loss  of  the  old  and  the  erection 
of  the  new  court  house,  were  ambulatory,  so  fur 
as  that  the  judges  when  they  met  to  hold  court 
were  authorized  to  sit  in  any  convenient  place 
fixed  by  law,  and  we  know  the  place  fixed  by 
law  was  in  the  village  of  Otsego.  By  taking 
the  trouble  to  examine  the  several  statutes  rel- 
ative to  that  subject,  it  will  appear  that  the 
placitum  for  that  Court  of  Common  Pleas,  and 
at  that  term,  was  sufficient,  and  the  court  was 
not,  and  could  not  be,  held  at  the  court  house. 
But  the  objection  itself,  independent  of  any 
such  consideration,  is  but  matter  of  form,  and 
cured  after  verdict  by  the  statute  of  amend- 
ments and  jeofails,  for  a  trial  was  awarded 
and  had  in  this  court  upon  this  very  record, 
with  such  a  placitum  as  a  j>art  of  it.  After  a 
trial  here  under  our  own  jurisdiction,  it  would 
be  intolerable  to  listen  to  such  an  objection. 

Motion  in  arrest  of  judgment  denied. 


DE  LONGUEMERE 

v. 

THE    NEW    YORK    FIRE    INSURANCE 
COMPANY. 

Marine  Insurance  —  Valued  Policy  on  Freight  — 
Cargo  Partly  Loaded  —  Vessel  Lost  —  Insured 
may  Recover  for  Total  Loss. 

Policy  of  insurance  on  freight  valued  at  $2,000. 
The  whole  of  the  cargo  was  ready  to  be  shipped,  and 
a  part  was  actually  shipped  on  board,  when  the 
storm  arose  by  which  the  ship  was  lost.  It  was  held 
the  insured  were  entitled  to  recover  for  a  total  loss, 
according  to  the  valuation. 

Citations—  13  East,  333;  3  T.  R.,  382. 


was  an  action  on  a  policy  of  insurance 
J-  on  the  freight  of  the  ship  Etheta,  valued 
at  $3,000.  "at  and  from  New  York  to  the  port 
of  Sisal,  in  the  Province  of  Yucatan,  with  lib- 
erty to  proceed  to  one  other  port  in  said  prov- 
2O2*]  ince,  not  to  the  southward  of  *Laguna 
de  Terminos,  nor  to  the  eastward  of  Cape 
Catoche,  and  back  to  New  York." 

The  facts  in  this  case  were  the  same  as  those 
stated  in  the  case  of  the  policy  on  the  ship. 
(Ante,  p.  120.)  In  addition  to  the  principal 
point  discussed  in  that  case,  it  was  contended, 
on  the  part  of  the  defendants,  in  the  present 
case,  that  though  this  was  a  valued  policy,  yet 


NOTE.— Marine  Insurance—  Valued  policies— Hmr 
far  conclusive.  See  Davey  v.  Hallett,  3  Cai.,  16, 
note. 
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the  valuation  applied  to  the  full  freight.  As 
there  was  no  charter  party,  and.it  appeared 
that  a  part  only  of  the  cargo  was  on  board 
when  the  loss  happened,  the  plaintiff  could 
only  recover  so  much  of  the  valuation  as  was 
in  proportion  to  the  freight  of  the  goods  act- 
ually on  board.  The  case  of  Forbes  v.  Aspin- 
aU,  13  East,  323 ;  see,  also,  4  Mass.  T.  R.,  647, 
it  was  said,  was  founded  on  principle.  The 
valuation  applies  to  the  whole  subject  matter 
insured  ;  but  if  part  only  of  the  subject  is  put 
at  risk,  why  should  the  insurer  pay  for  the 
whole  ?  Here  a  part  only  of  the  goods  were 
on  board,  and  the  plaintiff  seeks  to  recover 
for  the  freight  of  the  part  which  was  not  on 
board  and  could  not  therefore  be  lost. 

The  decision  in  Forbes  v.  AspinaU  overruled 
that  in  Montgomery  v.  Eggerton,  3  Term  Rep., 
362  ;  see,  also,  6  Term  Rep. ,  478,  and  though 
the  latter  case  was  recognized  by  this  court  in 
Danie  v.  Hallett,  3  Caiues'  Rep.,  16,  yet  if  that 
case  should  be  found  not  to  rest  on  sound 
principles  of  law  and  justice,  it  ought  not  to 
be  regarded. 

For  the  plaintiff  it  was  insisted  that  it  was 
a  settled  principle  that  where  freight  is  val- 
ued in  the  policy,  and  there  was  an  inchoate 
right  to  freight  at  the  time  of  the  total  loss, 
(he  insured  must  recover  :  and  the  amount  of 
the  freight  earned  is  immaterial,  as  the  valu- 
ation in  the  policy  precludes  all  inquiry  into 
the  value.  (3  Caines'  Rep.;  16-20  ;  3  Term 
Rep.,  362;  Marsh,  on  Ins.,  92,  278.)  This 
case  comes  precisely  within  those  already 
cited,  for  not  only  a  part  of  the  cargo  was  on 
board,  but  the  whole  of  it  was  ready  to  be 
shipped  when  the  loss  happened. 

Messrs.  Golden  and  Hoffman  for  the  plaintiff. 

Messrs.  S.  Jones,  Jr.,  and  Wells  for  the  de- 
fendants. 

Per  Curiam..  This  case  may  be  decided  in 
favor  of  the  claim  for  the  whole  freight,  ac- 
cording to  the  valuation,  without  questioning 
the  decision  in  Forbes  v.  Axpinall,  13  East, 
323.  The  doctrine  in  that  case  seems  to  be 
reasonable  and  just,  but  there  the  residue  of 
the  cargo  intended  for  the  voyage,  and  which 
was  to  be  the  aliment  for  the'freight,  was  not 
procured  and  placed  on  the  ,*quay  [*2O3 
ready  to  be  shipped.  The  vessel  was  not  in 
the  act  of  shipping  the  residue  of  the  cargo 
when  she  was  lust.  She  was,  in  fact,  a  mere 
seeking  ship,  and  for  aught  that  appeared,  the 
residue  of  the  cargo  might  never  have  been 
obtained.  Here  the  cargo  was  all  procured 
and  lay  ready  to  be  shipped,  and  the  vessel 
was  in  the'act  of  shipping  it,  and  had  shipped 
part  ;  and  the  case  is  precisely  like  that  of 
Montgomery  v.  Eggerton,  3  Term  Rep.,  362. 
The  plaintiff  is,  therefore,  entitled  to  recover 
as  for  a  total  loss,  and  the  valuation  is  not  to 
be  opened. 

Judgment  for  the  plaintiff. 
Cited  in— 2  Allen,  92. 


CUNNINGHAM  ET  AT.,  v.  MORRELL. 

Contractor — Payment  by  Installments  as    Work 
Progresses — In  Action  for  Whole  Considera- 
tion,   Performance   of   Whole  Work  must  be 
JOHNS.  REP.,  10. 
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Averred  and  Prated — In  Action  for  Ratable 
Part,  Ratable  Performance  must  be  Averred 
and  Prosed. 

A  by  his  agreement  was  to  complete  a  certain 
piece  of  road,  on  or  before  the  20th  October,  1810, 
and  B  covenanted  to  pay  him,  for  completing:  the 
whole  of  the  work,  $6,000,  to  be  paid  in  installments, 
as  the  work  progressed:  it  was  held,  that  A  could 
not  maintmn  an  action  for  the  whole  consideration 
money,  without  averring1  and  proving  a  perform- 
ance of  the  whole  work :  and  that  if  he  brought  his 
action  for  a  ratable  part  of  the  money,  he  must  show 
a  ratable  performance. 

The  cases  of  Seers  v.  Fowler,  2  Johns.  Rep.,  272, 
and  Havens  v.  Bush,  ih.,  387.  containing  a  different 
doctrine,  are  overruled. 

Citations-2  Johns.,  272,  387 ;  2  H.  Bl.,  389 ;  12  Mod., 
456;  1  Ld.  Raym.,  662 ;  48  Edw.  III.,  2,  3;  1  Saund., 
319. 

MR.  J.  DUER,  for  the  plaintiffs,  moved  to 
set  aside  the  report  of  the  referees  in  this 
cause.  It  was  an  action  of  covenant.  Articles 
.of  agreement  were  entered  into  between  the 
parties  relative  to  making  a  turnpike  road. 
The  material  covenant  was  as  follows  :  "  The 
party  of  the  first  part  agrees  to  pay  to  the 
party  of  the  second  part,  for  completing  the 
whole  of  the  aforesaid  enumerated  articles  of 
covenant  and  agreement,  the  sum  of  $6,000, 
to  be  paid  on  or  before  the  20th  October, 
1810,  in  installments,  as  the  work  progresses, 
in  cash  and  stock  of  the  said  company,  in  the 
form  and  manner  hereafter  described,  to  wit : 
1.  The  said  party  of  the  first  part  is  to  assign 
over  to  the  said  party  of  the  second  part 
the  whole  of  the  subscription  books  which 
contain  the  number  of  shares  of  stock  sold, 
and  the  names  of  the  persons  to  whom  sold  ; 
likewise  to  furnish  the  said  party  of  the  .sec- 
ond part,  with  a  proper  power  of  attorney  to 
collect  the  money  due,  at  all  times,  from  the 
stockholders,  on  such  stock  as  they  may  have 
subscribed  for." 

On  the  hearing  of  the  cause  before  the  ref- 
erees, it  was  admitted  that  the  plaintiffs  had 
entered  on  the  pcrfonnance  of  the  work  men- 
tioned in  the  articles  of  agreement  ;  and,  also, 
that  the  defendant,  before  the  20th  October, 
1810,  paid  a  part  of  the  sum  mentioned  in  the 
articles.  The  defendant  then  insisted  that  the 
plaintiffs  were  bound  to  show  the  completion 
of  the  whole  work  mentioned  in  the  agree- 
ment, or  of  some  part  thereof  ;  and  that  under 
the  true  construction  of  the  agreement,  they 
2O4*J  were  only  entitled  to  recover  *in  pro- 
portion to  the  work  actually  done  ;  and  the 
referees  being  of  that  opinion,  and  the  plaint- 
iffs refusing  to  produce  any  further  proof,  the 
referees  reported  that  nothing  was  due  from 
the  defendant  to  the  plaintiffs. 

bfr.  Duff  relied  on  the  cases  of  tears  v.  Fow- 
Ifr.  and  IFnren*  v.  Ititxh,  2  Johns.  Rep.,  272, 
387,  as  in  point,  and  conclusive  in  this  case, 
to  show  that  the  decision  of  the  referees  was 
erroneous. 

tfr.  AYxA".  contra,  cited  1  Saund.,  319,  «.  3; 
12  Mod.,  4').-) ;  1  Ld.  Raym.,  (562  ;  Year  Books, 
48  Edw.,  III.,  2,  3. 

KKNT,  C'/t.  J.,  delivered  the  opinion  of  the 
court : 

We  cannot  distinguish  this  case,  so  as  to 
take  it  out  of  the  operation  of  the  cases  of 
Sear*  v.  hairier,  and  Ilarcn*  v.  HUM/I,  2  Johns. 
Rep. ,  272,  387.  Those  cases  were  governed 
JOHNS.  RKP.,  10. 


by  the  English  decision,  in  Terry  v.  Duntze, 
2  H.  Bl.,  389,  but  from  a  more  full  consider- 
ation of  the  subject,  we  are  now  led  to  believe 
that  the  Court  of  C.  B.  carried  too  far  the 
principle  of  mutual  and  independent  cove- 
nants. It  is  true,  that  if  by  the  terms  of  the 
contract,  the  money  is  to  be  paid  by  a  day 
certain,  and  which  is  to  happen  before  the 
performance  of  the  service,  or  by  a  day  cer- 
tain, and  there  is  no  day  certain  for  the  per- 
formance, the  performance  is  not  a  condition 
precedent ;  and  the  party  may  sue  for  the 
money,  without  averring  or  showing  perform- 
ance. This  is  what  was  said  by  Lord  Holt, 
in  the  case  of  Thorp  v.  Thorp,  12  Mod.,  455  ; 
1  Ld.  Raym.,  662,  and  he  went  no  further 
with  the  doctrine  of  mutual  covenants.  Where 
it  would  be  repugnant  to  the  contract  to  make 
the  service  a  condition  precedent,  the  parties, 
he  observes,  are  left  to  mutual  remedies,  on 
which,  by  the  express  words  of  the  agreement, 
they  have  depended.  The  cases  which  he 
cites  of  Poolv.  Tolcelner,  48  Edw.  III.,  2,  3, 
and  Pordage  v.  Cole,  1  Saund.,  319,  are  to  this 
effect  ;  and  in  both  of  them  the  entire  consid- 
eration was  to  be  paid  by  a  fixed  time,  and 
which  might  precede  the  service.  Lord  Holt 
further  said  in  that  case,  "what  is  the  reason 
that  mutual  promises  shall  bear  an  action 
without  performance  ?  One's  bargain  is  to 
be  performed  according  as  he  makes  it.  If  he 
makes  a  bargain,  and  relies  on  the  other's  cove- 
nant or  promise  to  have  what  he  would  have 
done  to  him,  it  is  his  own  fault.  If  the  agree- 
ment be  that  A  shall  have  the  horse  of  B,  and 
A  agree  that  B  shall  have  his  money,  they  may 
make  it  so  ;  *and  there  needs  no  aver-  [*2O5 
ment  of  performance  to  maintain  an  action  on 
either  side  ;  but  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party  was  to- 
have  the  thing  to  be  done  to  him  performed, 
before  his  doing  what  he  undertakes  of  his 
side,  it  must  then  be  averred." 

After  this  rational  explanation  of  the  rule, 
we  cannot  but  think  that  it  was  misapplied, 
or  carried  to  an  unreasonable  length,  in  Terry 
v.  Duntze.  The  covenant  in  that  case  was, 
that  the  plaintiff  should  finish  the  building  by 
a  given  day,  and  the  defendant  was  to  pay  the 
consideration  by  installments  as  the  building 
should  proceed,  and  according  to  a  certain  and 
specified  state  of  advancement,  and  the  re- 
maining part  of  the  consideration  when  the 
building  should  be  completed.  But  because 
two  several  sums  of  money  were  to  be  paid 
before  the  whole  was  performed,  and  when 
only  a  part  of  the  service  was  performed,  the 
court  held  the  covenants  independent,  and,  as 
we  understand  the  case,  and  as  the  reporter 
understood  it,  that  the  plaintiff  might  main- 
tain his  action  for  the  entire  consideration, 
without  any  averment  of  performance.  This 
was  contrary  to  the  plain  understanding  of 
the  parties,  and  was  not  warranted  by  any  of 
the  ca*es  referred  to.  It  was  sufficient  for  the 
plaintiff  to  have  shown  the  advance  of  the 
building  as  stipulated,  to  have  entitled  him  to 
the  installment  then  to  be  paid,  but  to  have 
entitled  himself  to  the  last  installment,  he  was 
bound  to  aver  and  show  a  completion  of  the 
coin  rapt.  The  good  sense  and  justice  of  the 
case,  as  it  appears  to  us,  required  this  construc- 
tion, and  the  meaning  of  the  parties  could  not. 
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have  been  mistaken.  The  error  in  that  case, 
and  in  the  two  cases  in  this  court  which  fol- 
lowed it,  consisted  in  holding  the  covenants  to 
be  independent  throughout,  because  a  part  of 
the  consideration  money  was  to  be  paid  before 
the  entire  service  was  to  be  performed.  This 
might  have  been  the  case,  if  the  contract  in 
all  those  cases  had  not  provided  that  a  certain 
part  of  the  consideration  was  to  be  paid  on  the 
completion  of  the  service,  and  which  rendered 
the  service,  pro  tanto,  a  condition  precedent. 
There  is  nothing  unreasonable  nor  unusual  in 
such  an  agreement.  It  has  been  the  constant 
language  of  the  English  courts,  that  the  de- 
pendence or  independence  of  covenants,  de- 
pended on  the  good  sense  and  meaning  of  the 
contract.  "Their precedency, "said  Lord  Mans- 
field, "must  depend  on  the  order  of  time  in 
which  the  intent  of  the  transaction  requires 
their  performance."  A  mechanic  generally 
stands  in  need  of  advances,  from  time  to  time, 
2OO*]  in  aiding  *him  to  procure  materials  to 
€arry  on  his  work,  and  the  employer,  if  pru- 
dent, will  generally  reserve  a  considerable 
payment  until  the  work  be  completed,  and  to 
depend  on  such  completion.  But  if  all  these 
payments  can  be  demanded,  without  perform- 
ance, merely  because  a  part  of  them  were  to 
be  made  as  the  work  advanced,  it  would  be 
making  the  intention  of  the  parties  subservient 
to  technical  rules.  The  parties  have  an  un- 
doubted right,  if  they  please,  to  make  their 
covenants  dependent  or  independent  through- 
out, or  to  make  the  covenants  independent  as 
to  one  payment  and  dependent  as  to  another. 
They  have  a  right  to  mold  their  contracts  so 
as  to  suit  their  mutual  convenience  and  inter- 
ests, and  when  the  courts  can  ascertain  their 
meaning,  they  are  so  to  construe  the  contract 
as  to  give  effect  to  that  meaning,  provided  the 
purpose  be  lawful.  For  these  reasons,  I  ap- 
prehend that  we  have  yielded  with  too  much 
deference  to  the  decision  in  Terry  v.  Duntze, 
and  did  not  sufficiently  advert  to  the  evil  con- 
sequences of  the  doctrine  in  the  extent  there 
laid  down.  It  becomes,  then,  our  duty  to 
limit  the  operation  of  that  case,  and  of  the 
two  cases  in  this  court  which  were  founded 
upon  it,  so  as  better  to  fulfill  the  intention  of 
the  contract,  and  the  justice  of  the  case ;  and 
in  doing  this,  we  may  be  permitted  to  consider 
it  as  some  apology  for  those  decisions,  that  we, 
at  the  time,  reposed  upon  the  authority  of  so 
respectable  a  tribunal  as  the  C.  B.  ;  and,  es- 
pecially, when  its  decision  was  supported  by 
so  distinguished  a  judge  as  Buller,  who  was 
equally  eminent  for  a  clear  and  sound  judg- 
ment, and  for  diligent  and  profound  in- 
quiry. 

Having  thus  freed  ourselves  from  undue  em- 
barrassment in  considering  the  real  merits  of 
this  case,  we  say  that  as  the  road  was  to  be 
completed  on  or  before  the  20th  of  October, 
1810,  and  as  the  defendant  was  to  pay  therefor 
the  sum  of  $6,000.  to  be  paid  on  or  before  that 
day,  in  installments  as  the  work  progressed, 
the  just  construction  of  the  contract  is,  that  if 
the  plaintiffs  will  go  for  the  whole  consider 
ation  money,  they  are  bound  to  aver  and  show 
a  performance  of  the  whole  work,  and  if  they 
go  for  a  ratable  part  of  the  money,  they  are 
bound  to  show  a  ratable  performance.  The 
decision  of  the  referees  was  accordingly  cor- 
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rect,  and  the  motion  to  set  aside  their  report 
ought  to  be  denied. 

Motion  denied. 

Cited  in— 5  Wend.,  498;  11  Wend.,  664;  24  WeiuU 
450;  5  N.  Y.,  253;  20  N.  Y.,  429;  4  Barb.,  46;  5  Barb.. 
165;  6  Barb.,  339;  17  Barb.,  468;  19  Barb.,  422;  8  W. 
Dig.,  365  ;  13  How.  (U.  S.),  338 ;  89  111.,  420. 


*M'EVERS 

V. 

MASON,  HODGSON  &  CO. 


Negotiable  Paper — Action  will  not  Lie  on  Prom- 
ise to  Accept  by  One  wlw  did  not  Take  tfie  Bill 
on  tJie  Credit  of  such  Promise. 

M.  &  Co.,  merchants  in  Liverpool,  wrote  to  P., 
their  agent  in  New  York,  for  procuring1  consign- 
ments, stating  that  "  they  advance  in  anticipation 
on  property,  on  the  receipt  of  bills  of  lading  and" 
invoices,  with  orders  to  insure,  from  two  thirds  to 
three  fourths  of  the  probable  proceeds;"  and  that 
he  might  confidently  assure  any  shippers  that  their 
drufts,  under  the  above  circumstances,  will  meet 
honor;  B.,  at  the  recommendation  of  P.,  made  a 
shipment  to  M.  &  Co.,  and  C.  purchased  a  bill  of  ex- 
change of  B,  drawn  on  M.  &  Co.  for  less  than  two- 
thirds  of  the  probable  amount  of  the  shipment,  and 
at  the  time  of  purchasing  the  bill.  B.  told  C.  that  it 
was  drawn  through  the  recommendation  of  P.  on 
account  of  such  shipment,  and  that  the  bills  of  lad- 
ing, invoice,  and  order  to  insure,  had  been  sent  to 
M.  &  Co.  The  bill  was  made  payable  to  P.,  at  the 
request  of  the  drawer,  and  P.  indorsed  the  bill,  be- 
fore it  was  delivered  to  C.,  who  had  no  communi- 
cation with  P.,  nor  any  information  of  the  letters- 
f  rom  the  drawees  to  him  :  nor  did  it  appear  that  B.. 
the  drawer,  had  any  knowledge  of  those  letters,  or 
made  the  bill  on  the  credit  of  them.  The  bill  having 
been  protested  for  non-acceptance  and  non-pay- 
ment, C.  brought  an  action  against  M.  &  Co.  as  ac- 
ceptors, on  their  implied  acceptance.  It  was  held 
that,  admitting  that  the  plaintiff,  as  indorsee,  could 
avail  himself  of  such  a  previous  promise  to  accept, 
so  as  to  entitle  himself  to  bring  an  action  upon  it 
against  the  drawers :  yet  as  he  did  not  take  the  bill 
on  the  credit  of  any  such  promise,  he  could  not, 
under  the  circumstances  of  the  case,  maintain  the 
action. 

It  seems  that  a  promise  to  accept  a  bill  already 
drawn,  may.  under  circumstances,  amount  to  an 
acceptance,  so  as  to  render  the  drawee  liable  to  the 
holder :  but  whether  a  promise  to  accept  a  bill,  not 
in  ease,  will  amount  to  a  legal  acceptance;  and 
whether  it  is  so  assignable  that  an  indorsee  of  the 
bill  can  avail  himself  of  the  promise  as  amounting 
to  an  acceptance,  and  maintain  un  action  against  the 
drawee.  Qucere. 

Citations— Doug.,  297 ;  Cowp..  571 :  1  Hall's  L.  J.. 
486 ;  3  Burr.,  1663 ;  1  East,  98  ;  4  Id.,  57 ;  5  Id.,  492 ;  1 
Atk.,  611 ;  Beawes,  Lex.  Mer.,  439,  pi.  112. 

THIS  was  an  action  on  the  case,  brought  by 
the  plaintiff  against  the  defendants,  who 
are  merchants  at  Liverpool,  in  England,  as  ac- 
ceptors of  a  bill  of  exchange,  for  four  hun- 
dred pounds  sterling,  dated  New  York,  8th  of 
October,  1810,  drawn  on  the  defendants  by 
VV.  H.  Jephson,  payable  to  T.  Proctor  or  order, 
in  London.  The  bill  was  purchased  by  the 
plaintiff  of  the  drawer,  and  was  made  pay- 
able to  Proctor,  the  indorsee,  at  the  request  of 
the  drawer,  and  for  his  accommodation  ;  and 
was  remitted  in  due  course  to  Liverpool,  where 
it  was  presented,  on  the  7th  of  December, 
1810,  to  the  drawers  for  acceptance,  and  re- 
fused ;  it  was  protested  for  non-acceptance, 
and  again,  on  the  8th  of  February,  1811,  pro 

NOTE. — Negotiable  paper—  Prom  we  to  accept.  See- 
Greele  v.  Parker,  5  Wend.,  414,  note. 
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tested  for  non-payment.  Proctor,  at  the  time 
the  bill  was  drawn,  and  for  some  time  pre- 
vious, was  the  agent  of  the  defendants,  and 
resided  in  the  City  of  New  York,  for  the  pur- 
pose of  procuring  shipments  to  the  defend- 
ants, so  far  as  the  letters  written  by  them  to 
Proctor  constituted  him  such  an  agent.  The 
material  parts  of  those  letters  are  as  follows: 
(January  28,  1809.)  "As  to  thy  commission 
we  agree  to  thy  having  one  per  cent,  on  all 
consignments  thou  may  procure  us  of  produce 
from  the  United  States  or  Quebec  ;  and  we 
have  no  objection,  if  it  meets  thy  ideas,  that 
this  engagement  be  understood  as  existing  for 
a  term  of  years.  We  shall  be  satisfied  with 
the  like  commission  on  such  goods  as  we  may 
procure  the  consignment  of  to  thee  ;  and  we 
shall  embrace  every  opportunity  to  recom- 
mend thee  in  that  way.  As  to  our  terms,  they 
are  the  same  as  those  of  other  respectable 
houses  here,  and  are  so  well  known  as  almost 
to  render  the  mention  of  them  unnecessary  : 
we  may,  however,  state,  that  we  advance  in 
2O8*J  anticipation  *on  property,  on  receipt 
of  bills  of  lading  and  invoices,  with  orders  to 
insure,  from  two  thirds  to  three  fourths  the 
probable  proceeds,  charging  four  per  cent., 
for  sales  and  del  credere  ;  and  on  goods  pur- 
chased here  two  and  a  half  per  cent. ,  and  do 
not  purchase  goods  without  the  means  of  re- 
imbursement in  the  kingdom.  From  these  thou 
will  be  able  in  thy  recommendations  of  us  to 
know  what  we  are  ready  to  do,  and  thou  may 
confidently  assure  any  shippers  that  their 
drafts  under  the  above  circumstances  will 
meet  honor." 

Again:  "We  are  perfectly  satisfied  with  thy 
allowing  Fishers  to  draw  upon  us,  on  this  oc- 
casion, though  the  bills  of  lading  were  not  in 
thy  possession  ;  and  we  have  accepted  the 
whole  of  the  drafts  which  have  appeared.  In 
making  a  deviation  of  this  kind,  thy  own 
judgment  will  direct  thee,  and  we  have  every 
reliance  on  it ;  but,  of  course,  we  mutually 
view  the  mode  as  a  deviation,  which,  on  a  scale 
of  general  practice,  is  best  avoided.  But  on  thy 
having  possession  of  bills  of  lading  and  orders 
to  insure,  we  can't  see  that  there  would  be  any 
risk  where  no  extra  proportion  is  drawn  for, 
or  high  value  taken  for  the  ground  of  draw- 
ing." 

(June  6,  1810.)  "  We  note  thy  intention  not 
further  to  risk  thy  name  on  any  drafts  on  us, 
which  we  decidedly  approve.  The  subject  of 
advance  here  brings  it  to  our  notice.  Our 
commission,  as  we  have  before  observed,  will 
not  bear  anything  out  of  the  regular  course. 
Thy  name  appearing  on  bills  drawn  on  us,  for 
an  amount  beyond  which  we  conceive  our- 
selves covered,  places  us  in  a  very  awkward 
situation,  and  embarrasses  us  in  the  use  of  our 
discretion,  in  exercising  the  most  important  j 
function  in  the  course  of  our  business.  If. 
however,  it  may  have  served  to  gain  the  trial 
of  us,  and  establishes  our  credit,  it  has  not 
been  in  vain,  and  thy  x.eal  and  desire  to  pro- 
mote the  business  which  induced  thee  to  it, 
merit  our  thanks  ;  but  as  a  fundamental  rule, 
we  cannot  exceed  our  funds  in  accepting  ;  and 
as  thou  cannot  always  form  a  competent  idea  j 
of  what  the  funds  will  be,  we  could  wish  thee  i 
to  avoid  having  thv  name  or  responsibility  on 
any  of  the  bills."  &c. 
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(September  7,  1810.)  "  We  do  think  the 
times  about  to  arrive  here  will  require  more 
than  ordinary  caution,  and  we  certainly  would 
wish  thee,  whenever  in  thy  power,  to  avoid 
placing  thy  responsibility  on  drafts  against 
consignments  ;  but  where  thou  cannot  avoid 
it,  thou  should  feel  sufficient  reliance  on  the 
care  with  which  the  advance  was  made,  as  to 
satisfy  thee  that  it  would  not  exceed  what  we 
should  be  in  funds  to  pay.  When,  in  despite 
*of  these  considerations,  the  occur-  *[2OI> 
rence  of  circumstances  which  could  not  rea- 
sonably be  expected  on  our  part  to  have  been 
foreseen,  thy  indorsement  should  appear  on 
drafts  beyond  the  amount  we  were  covered, 
we  trust  our  liberality  in  such  case  might  be 
depended  on,  though,  with  the  due  exercise  of 
caution,  we  do  not  imagine  such  case  would 
often  occur  ;  but  to  give  any  specific  authority 
to  draw  or  indorse  for  us,  would,  in  fact,  be 
giving  away  the  grand  power  which  is  to  gov- 
ern us  in  every  respect." 

(October  27,  1810.)  "  In  times  more  regular 
than  the  past  have  been,  the  objections  to  giv- 
ing thee  a  power  from  us  to  draw  or  indorse 
bills  would  not  have  been  equally  strong, 
though  in  principle  we  do  not  think  it  a  good 
plan." 

At  the  time  that  the  plaintiff  purchased  the 
bill  from  Jephson,  the  drawer  had,  through 
the  recommendation  of  Proctor,  made  a  ship- 
ment to  the  defendants,  the  probable  proceeds 
of  which  would  more  than  cover  the  bill,  by  a 
third  or  fourth,  and  had  consigned  the  same 
to  the  defendants,  and  shown  the  bills  of  lad- 
ing, invoices,  and  order  for  insurance,  to  Proc- 
tor, and  had  sent  the  same,  by  his  directions, 
to  the  defendants  ;  and  the  drawer,  when  the 
plaintiff  purchased  the  bill,  informed  the 
plaintiff  that  the  bill  was  drawn,  through  the 
recommendation  of  Proctor,  on  account  of 
such  shipment,  for  which  he,  the  drawer,  had 
sent  the  bills  of  lading  and  invoices,  with  or- 
ders to  insure,  to  the  defendauts.  On  this  in- 
formation the  plaintiff  purchased  the  bill  of 
the  drawer,  at  the  current  rate  of  exchange. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

Mr^Colden,  for  the  plaintiff.  There  may  be 
a  parol  acceptance  of  a  bill  of  exchange,  and 
an  acceptance  by  letter.  (1  Atk.,  613.)  In 
ft'llan*  &  Rose  v.  Van  Mierop  tfe  Hupkina,  Burr. 
Hep.,  1(563,  it  was  held  that  a  promise  to  ac- 
cept bills  to  be  drawn  at  a  future  day,  was 
tantamount  to  an  acceptance  of  them.  The 
only  difference  between  that  case  and  the  pres- 
ent is,  that  there  the  action  on  the  agreement 
to  accept  was  between  the  drawer  and  accept- 
or: here  a  third  person  has  taken  the  bill  on 
the  faith  of  that  agreement  to  accept,  and  we. 
contend  that  he  is  entitled  to  all  the  benefit  of 
it.  If  the  promise  to  accept  is  equivalent  to 
an  acceptance,  it  is  the  same  as  if  it  were  on 
the  bill  itself,  and  the  indorsee  takes  the  bill 
with  the  advantage  of  such  an  acceptance.  An 
acceptance  once  made  is  always  binding  ;  and 
it  is  not  necessary  to  show  that  the  acceptor 
*had  funds;  nor  is  it  important  to  the  [*ii  1<) 
plaintiff  how  the  accounts  stood  between  the 
drawer  and  acceptor.  There  was,  in  this  case, 
an  acceptance  of  the  bill  the  moment  it  was 
drawn.  It  is  true  Lord  Mansfield,  in  Piermm 
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v.  Dunlop,  Cowp.,  573,  574,  qualified  the  doc- 
trine laid  down  by  him  in  PiUanx  v.  Van  Mie- 
rop,  by  saying  that  "  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  that  '  he  will 
duly  honor  it,'  is  no  acceptance,  unless  ac- 
companied with  circumstances  which  may  in- 
duce a  third  person  to  take  the  bill  by  indorse- 
ment." Here  the  plaintiff  was  such  third  person 
who  took  the  bill  under  such  circumstances, 
-and  whose  rights  are  affected.  He  comes 

S-eciscly  within  the  exception  made  by  Lord 
ansfield  to  the  general  rule  before  laid  down. 
But  His  Lordship  again  said,  in  Masonv.  Hunt, 
Doug.,  297,  that  "if  one  man,  to  give  credit 
to  another,  makes  an  absolute  promise  to  ac- 
cept his  bill,  the  drawer,  or  any  other  person, 
may  show  such  promise  upon  the  exchange,  to 
get  credit,  and  a  third  person,  who  shall  ad- 
vance his  money  upon  it,  would  have  nothing 
to  do  with  the  equitable  circumstances  which 
might  subsist  between  the  drawer  and  accept- 
or ;  that  "there  was  no  doubt  that  an  agree- 
ment to  accept  may  amount,  to  an  acceptance, 
and  may  be  couched  in  such  words  as  to  put 
a  third  person  in  a  better  condition  than  the 
drawer. " 

Hut  it  will  be  said  that  these  decisions  of 
Lord  Mansfield  have  been  since  overruled,  and 
much  reliance  will  be  placed  on  the  opinion  of 
Lord  Kenyon,  in  the  case  of  Johnxon  v.  Collins, 
1  East,  98.  103 ;  and  it  cannot  be  denied,  if 
the  general  principles  there  'aid  down  are  to 
be  deemed  the  law,  that  the  plaintiff  cannot 
recover.  There  has,  however,  been  a  growing 
•disposition,  of  late  years,  in  the  English  judg- 
es, to  respect  the  opinions  of  Lord  Mansfield 
rather  than  those  of  Lord  Kenyon.  Thus,  in 
Clarke  v.  Cook,  4  East,  57,  70,  Lord  Ellenbor- 
ough  say^,  "  it  has  been  laid  down  in  so  many 
•cases  that  a  promise  that  a  bill  when  due  shall 
meet  due  honor,  amounts  to  an  acceptance. 
And  that  without  sending  it  for  a  formal  ac- 
ceptance in  writing,  that  it  would  be  wasting 
words  lo  refer  to  books  on  the  subject."  "Then 
does  not  a  promise  to  accept  an  existing  bill, 
for  I  do  not  wish  to  consider  the  case  so  large- 
ly as  the  doctrine  in  Pillam  v.  Van  Mierop, 
though  that  opinion  is  supported  by  great  au- 
thority, amount  to  an  acceptance?" 

The  doctrine  of  Lord  Mansfield,  and  for 
which  we  contend,  has  been  full}'  recognized, 
by  an  American  judge,  in  the  case  of  M'Kim 
v.  Smith,  in  the  Baltimore  County  Court,  tried 
before  Nicholson,  Ch.  J. 
211*]  *We  contend,  however,  that  the 
present  is  not  properly  a  case  of  a  bill  ac- 
cepted before  it  was  drawn,  but  of  an  accept- 
ance of  it  when  drawn,  by  the  authorized 
agent  of  the  drawee. 

Mr  Wdb<,  contra.  Parol  acceptances,  or  by 
letter,  or  before  bills  are  drawn,  were  not 
known  in  the  origin  or  early  history  of  bills  of 
•exchange.  These  practices  have  grown  up, 
in  late  years,  from  the  loose  mode  of  transact 
ing  a  very  important  mercantile  concern.  A 
bill  of  exchange  must  be  in  writing ;  and  the 
natural,  proper,  and  safe  course  is,  that  the 
acceptance  also  should  be  in  writing,  and  on 
the  bill  itself.  The  English  judges  have  al- 
lowed deviations  from  this  course,  and  have 
so  entangled  themselves,  by  contrary  opinions, 
and  precedents,  that  they  are  unable,  however 
desirous  they  may  be,  to  retrace  their  steps. 
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This  court,  however,  in  the  present  case,  can- 
not feel  itself  so  embarrassed  by  former  de- 
cisions, for  this  is  the  first  time  the  question 
has  arisen  here,  but  may  lay  down  the  simple 
and  safe  rule  of  practice  in  regard  to  the  ac- 
ceptance of  bills,  from  which  Lord  Kenyon, 
1  East,  113,  and  after  him  Lord  Ellenborough. 
4  East,  67,  regretted  there  had  ever  been  a  de- 
parture. In  Pillam  v.  Van  Mierop,  Lord  Mans- 
field was,  no  doubt,  led  away,  by  the  equity 
of  the  case,  in  favor  of  the  plaintiff.  Yet  the 
general  doctrine  laid  down  by  him,  in  thai- 
case,  it  is  admitted,  has  been  considerably 
qualified  in  subsequent  cases.  Piernon  v.  Dun- 
lop  was  not  the  case  of  a  promise  to  accept  a 
bill  not  drawn,  but  of  one  already  drawn  ; 
and  Lord  Mansfield  puts  it  on  the  ground  that 
the  indorsee  took  the  bill  on  the  faith  of  the 
drawee's  promise  to  accept.  And  Mason  v. 
Hunt  was  not  decided  on  the  promise  to  ac- 
cept a  bill  not  drawn  ;  Lord  Mansfield  merely 
recognizes  his  former  doctrine.  What  he  says, 
however,  is,  in  that  case,  obiter  dictum. 

But  we  insist  that  the  general  doctrine  in 
Pillanx  v.  Van  Mierop  has  been  overruled  by 
Lord  Kenyon  in  Johnmn  v.  Collins,  and  by  Lord 
Elleuborough  in  Clarke  v.  Cook.  In  that  case, 
as  well  as  in  Wynne  v.  Raikes,  5  East.  492,  the 
promise  of  acceptance  was  of  a  bill  already 
drawn  and  passed  to  the  plaintiff.  The  gen- 
eral rule,  then,  of  Lord  Mansfield,  it  must  be 
conceded,  has  been  narrowed  down  at  least  to 
the  case  of  a  promise  to  accept  a  bill  already 
drawn.  And  Beawes,  Lex.  Mer.,  454.  sec.  16, 
112,  who  speaks  of  a  parol  promise,  or  by 
letter,  to  accept  bills  drawn  for  the  account  of 
a  third  person,  and  in  consequence  of  which 
he  who  takes  the  bill  gives  credit  to  the  drawer, 
says  only,  that  the  person  making  the  promise 
is  answerable  *for  all  damages  arising  [*2 1 2 
from  a  breach  of  the  contract  to  the  person  to 
whom  the  promise  is  made. 

M'Kim  v.  Smith  was  a  Ni*i  Prius  decision, 
and  its  circumstances  materially  different  from 
the  present.  There  Smith  had  given  Brown  a 
receipt  for  money  in  his  hands,  promising  to 
hold  it  subject  to  his  order,  which  receipt  was 
shown  to  the  clerk  of  the  plaintiff,  who  took 
the  draft  of  Brown  on  the  faith  of  it. 

The  acceptance  of  a  bill  is  founded  on  the 
fact,  or  the  presumption  of  the  fact,  that  the 
drawee  has  funds  of  the  drawer  in  his  hands, 
and  by  the  acceptance  he  admits  he  has  funds; 
the  promise,  therefore,  is  supported  by  a  legal 
consideration.  But  a  promise  to  accept  a  bill 
at  a  future  day  has  no  consideration  to  support 
St.  It  is  founded  on  something  future  and  con- 
tingent. There  is,  then,  a  locust  penilentice. 

Again,  the  promise  to  accept  a  bill  not 
in  existence  is  made  to  the  drawee  only; 
it  is  a  mere  chose  in  action  not  assignable.  It 
forms  no  part  of  the  contract  between  the  in- 
dorsee and  the  drawee  ;  and  Lord  Kenyon  in 
Johnson  v.  Collins,  adverting  to  the  argument  of 
the  plaintiff's  counsel,  that  the  promise  to  ac- 
cept raised  an  implied  assumpsit,  which  was 
sufficient  to  support  the  general  money  count, 
says,  "as  to  the  other  ground,  if  we  were  to  suf- 
fer the  plaintiffs  to  recover  on  the  general 
counts,  we  must  say  that  a  chose  in  action  is 
assignable,  a  doctrine  to  which  I  can  never 
subscribe. "  But  in  this  case,  the  promise  to 
accept  was  not  even  made  to  the  drawer,  much 
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less  to  the  indorsee.  The  letters  produced  as 
evidence  of  the  promise  are  mere  instructions 
by  a  principal  to  his  agent.  It  does  not  appear 
that  these  letters  were  shown  to  the  drawer, 
much  less  to  the  plaintiff.  The  act  of  Proctor 
in  indorsing  the  bill  could  not,  as  has  been  sug- 
gested, amount  to  an  acceptance  by  the  drawee. 
He  had  no  authority  to  accept  bills  for  the  de- 
fendants. They  expressly  refused  to  give  him 
such  an  authority. 

Mr.  J.  Jom*,  Jr.,  in  reply,  said  that  parol 
acceptances  of  foreign  bills  of  exchange '  were 
coeval  with  such  bills.  (Molloy,  295;  Marius, 
17;  1  Str.,  648  )  Lord  Ellenborough  in  Clarke 
v.  Cook,  does  not  agree  with  Lord  Kenyon,  but 
instead  of  overruling  he  rather  confirms  the 
213*]  doctrine  of  *Lord  Mansfield.  There  is 
no  real  distinction  between  accepting  a  bill  al- 
ready drawn  and  one  hereafter  to  be  drawn. 
In  both  cases  it  is  a  mere  promise.  The  ob- 
jection raised  by  the  defendant's  counsel  is 
equally  applicable  to  both.  A  promise  to  ac- 
cept, or  an  acceptance,  must,  be  founded  either 
on  the  funds  or  the  credit  of  the  drawer  with 
with  the  drawee,  to  the  amount  of  the  bill.  A 
letter  .of  credit  is  prospective.  It  is  giving 
credit  for  a  future  time. 

The  conditions  prescribed  by  the  defendants 
on  which  the  bills  were  to  be  drawn,  were  all 
fulfilled  ;  they  ought,  therefore,  to  be  bound 
by  their  promise.  It  was  communicated  to  the 
plaintiff  that  a  shipment  was  made  by  the 
drawee  to  the  defendants,  and  the  bill  was 
drawn  on  the  basis  of  that  shipment.  Enough 
appears  in  the  case  to  show  that  the  plaintiff 
was  informed  of  the  engagements  between  the 
defendants  and  Proctor, who  indorsed  the  very 
bill  in  question.  There  being  an  undertaking 
by  the  defendants  that  bills  drawn  under  the 
circumstances  stated  should  be  accepted,  it  is 
proper  to  consider  that  the  shipment  having 
been  made,  and  the  bills  of  lading,  &c.,  for- 
warded to  the  defendants,  thcv  accepted  the 
bill  as  soon  as  it  was  drawn.  This  is  the  just 
and  legal  effect  of  their  promise.  Proctor,  their 
agent,  was  authorized  to  declare  the  bill  ac- 
cepted when  drawn. 

But  it  makes  no  difference  whether  the  in- 
dorsee knew  of  the  engagement  of  the  drawee 
or  not.  Having  become  interested  in  the  bill, 
the  drawee  cannot  be  allowed  to  retract  his 
promise  to  his  prejudice.  We  contend,  how- 
ever, that  the  evidence  is  sufficient  to  show 
that  the  plaintiff  did  rely  on  the  promise  of  the 
defendants  to  accept,  and  that  he  took  the  bill 
on  the  faith  of  that  engagement. 

KENT,  Cft.  J.,  delivered  the  opinion  of  the 
court  : 

The  defendants  are  charged  as  acceptors  of 
a  bill  of  exchange  drawn  on  the  8tli  October, 
1810,  and  sold  to  the  plaintiff,  and  which  bill 
being  presented  for  acceptance,  and  also  for 
payment,  was  refused.  The  evidence  of  the 
acceptance  is  said  to  exist  in  certain  letters 
written  before  the  bill  was  drawn  by  the  de- 
fendants toone  Thomas  Proctor,  as  their  agent, 
and  the  letter  on  which  the  principal  reliance 

J.— By  the  Krfnch  Orrton»wi»ir«  of  177H,  tit.  ft.  urt. 
2.  the  acceptance*  of  bills  of  exchange  was  remiired 
to  bo  in  wrltinjf.  by  the  draw*-,  lint  I'othli-r  (Traitr 
tit,  Chnnyt,  ch.3.  tec.  8,  n.  43),  considers  this  merely 
as  matter  of  evidence,  and  that  it  would  not  ex- 
clude, proof  by  witnewes. 
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is  placed,  bears  date  the  28th  January,  1809,  in 
which  they  agree  to  allow  to  Proctor  a  com- 
mission upon  all  consignments  of  produce  to 
them,  and  state  that  they  "advance  in  antici- 
pation on  property,  on  the  receipt  of  bills  of 
lading  and  invoices,  with  orders  to  insure  from 
two  thirds  to  three  fourths  the  probable  pro- 
ceeds ;"  and  that  *he  might  "confi-[*214 
dently  assure  any  shippers  that  their  drafts, 
under  the  above  circumstances,  will  meet 
honor." 

The  bill  in  question  was  not  purchased  by 
the  plaintiff  upon  the  credit  of  this  letter  ;  for 
it  does  not  appear  that  he  had  any  notice  or 
information  concerning  it,  or  any  communica- 
tion with  Proctor.  He  took  the  bill  on  being 
informed  that  it  was  drawn  on  the  recommen- 
dation of  Proctor,  founded  on  a  shipment  then 
made  and  consigned  to  the  defendants.  Nor 
does  it  appear  that  the  drawer  of  the  bill  made 
it  on  the  credit  of  the  letter,  or  that  he  had  any 
knowledge  of  it.  It  was  the  shipment  and  con- 
signment, and  the  recommendation  of  Proctor 
founded  thereon,  that  gave  him  the  confidence 
to  draw.  This  case,  then,  does  not  come  within 
any  rule  as  to  anticipated  acceptances  of  bills  not 
in  esse  at  the  time,  according  to  the  limitation  of 
that  rule  as  prescribed  by  Lord  Mansfield,  in 
Mason  v.  Hunt,  Doug.,  297.  He  there  says, 
"there  is  no  doubt  but  an  agreement  to  ac- 
cept may  amount  to  an  acceptance,  and  it  may 
be  couched  in  such  words  as  to  put  a  third  per- 
son in  a  better  condition  than  the  drawer.  If 
one  man,  to  give  credit  to  another,  makes  an 
absolute  promise  to  pay  his  bill,  the  drawer, 
or  any  other  person,  may  show  such  promise 
upon  the  exchange  to  get  credit  ;  and  a  third 
person,  who  should  advance  his  money  upon 
it,  would  have  nothing  to  do  with  the  equitable 
circumstances  which  might  subsist  between 
the  drawer  and  acceptor."  Nor  does  the  case 
come  within  the  rule  as  laid  down  in  Pierxon 
v.  Dunlop,  Cowp.,  571  ;  for  there  Lord  Mans- 
field admits  "  that,  as  a  general  rule,  the  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying  he  will  duly  honor  it,  is  no  acceptance, 
unless  accompanied  with  circumstances  which 
may  induce  a  third  person  to  take  the  bill  by 
indorsement,  and  then  the  circumstances  may 
amount  to  an  acceptance,  though  the  answer 
be  contained  in  a  letter  to  the  drawee." 

Even  to  hold  such  a  promise,  under  these 
circumstances,  an  acceptance  was.  according 
to  Lord  Kenyon's  opinion,  carrying  the  doc- 
trine of  implied  acceptance  to  the  utmost  verge 
of  the  law.  But  in  this  case  there  were  nocir- 
cumstances  connected  with  the  promise  that 
gave  credit  to  the  bill,  and  induced  the  plaint- 
iff to  take  it,  because  the  promise  was  totally 
unknown  to  the  plaintiff,  and  probably  to  the 
drawer.  Every  one  will  agree  that  an  accept- 
ance by  a  collateral  paper  may  be  good,  and  if 
that  paper  be  shown  to  a  third  person  so  as  to 
excite  credit,  and  to  induce  him  to  advance 
money  on  the  bill,  such  third  person  ought  not 
to  suffer  *by  the  confidence  excited.  [*JJlfl> 
Nor  is  this  case  analogous  to  that  of  M' Kim  v. 
Smith  tf-  Sttfiif,  \  Hall's  L.  J..  486,  for  there 
tin'  defendant*  hud  acknowledged  such  a  sum 
in  hand  belonging  to  the  drawer,  and  which 
they  promised  to  hold  subject  to  his  order,  and 
this  written  promise  was  produced  and  shown 
when  the  plaintiff,  bv  his  agent,  accepted  of 
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the  draft,  and  it  was  accepted  upon  the  confi- 
dence created  by  the  promise. 

The  plaintiff,  then,  is  not  entitled  to  recover, 
even  admitting  that  a  promise  to  accept  a  bill 
not  in  esse  will,  under  certain  circumstances, 
be,  by  relation  and  connection,  a  legal  accept- 
ance of  the  bill  drawn  and  presented.  The 
case  of  PiUans  &  Rose  v.  Van  Mierop  &  Hop- 
kin*,  3  Burr.,  1(J63,  is  a  leading  authority  in 
favor  of  such  an  acceptance  prospectively,  for 
the  suit  there  was  by  the  drawers  themselves 
against  the  defendants,  as  acceptors,  and  the 
acceptance  was  contained  in  a  letter  written 
before  the  date  of  the  bill,  promising  to  accept 
such  a  specified  bill  when  drawn.  But  that 
decision  was  shaken  by  the  case  of  Johnson  v. 
Collins,  1  East,  98,  in  which  il  was  held  that  a 
parol  promise  by  a  debtor  to  a  creditor,  to  ac- 
cept a  bill  when  drawn,  was  not  an  acceptance 
of  a  bill  when  drawn  ;  and  in  Clarke  v.  Cook, 
4  East,  57.  the  court  was  careful  to  confine 
the  validity  of  a  collateral  promise  in  writing 
to  accept  to  the  case  of  an  existing  bill,  and  in 
that  case,  also,  the  indorsee  took  the  bill  after 
the  purport  of  the  letter  had  been  made  known 
to  him.  The  case  of  Powell  v.  Monnier,  1  Atk., 
611,  and  Wynne  v.  Ruikes,  5  East,  492,  were 
also  cases  of  promises  to  accept  bills  already 
drawn. 

If  the  party  who  makes  such  a  promise  does 
not  afterwards,  accept,  lie  ought  to  be  answer- 
able in  damages,  for  a  breach  of  contract,  to 
the  person  to  whom  the  promise  is  made. 
This  is  the  doctrine  stated  in  Beawes'  Lex  Mer. , 
429,  pi.  112.  But  such  a  promise  is  not  as- 
signable, and  it  seems  to  be  a  little  difficult  to 
understand  how  the  indorsee  of  a  bill,  sub- 
sequently drawn,  can  charge  the  drawee  with 
acceptance  by  virtue  of  such  a  preceding 
promise,  which  is  not,  of  itself,  assignable, 
and  is  strictly  no  part  of  the  negotiable  con- 
tract. The  case  of  Pillansv.  Van  Mierop  was  be- 
tween the  original  parties,  and  though  some  of 
the  cases  look  strongly  I  hat  way,  we  have  met 
with  no  adjudged  case  except  it  be  that  of 
M'Kim  v.  Smith,  in  which  it  has  been  decided 
that  the  indorsee  can  avail  himself  of  such  a 
previous  promise,  as  amounting  to  an  accept- 
ance under  the  law  merchant  of  a  bill  not  then 
drawn. 

216*]  *But  it  is  unnecessary,  nor  do  the 
court  mean  to  give  any  opinion  on  this  point, 
since,  even  assuming  such  a  right  of  action  in 
the  indorsee,  he  cannot  recover  under  the  cir- 
cumstances of  this  case,  for  the  bill  was  not 
taken  upon  the  credit  of  any  such  promise. 

•Judgment  for  the  defendants. 

Cited  in-12  Johns.,  284 ;  15  Johns.,  12 ;  2  Wend., 
5tS  ;  5  Wend.,  421 ;  12  Wend.,  598 ;  10  Barb.,  105  :  59 
Barb.,  256 ;  2  McLean,  463 :  2  Gall.,  239 ;  98  Mass.,  292. 


HILLYER  ET  ux.  v.  LARZELERE. 

Dower — Costs  to  Demandant,  when. 

In  dower,  where  the  demandant  recovers  damages, 
she  is  also  entitled  to  costs  of  suit. 

Citation— 2  Saund.,  328. 

rPHIS  was  an  action  of  dower  unde  nitiilhabel. 
\-  The  defendant,  by  his  guardian,  pleaded 
tout  temps  print,  on  which  the  demandant 
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claimed  judgment,  suggesting  on  the  roll  that 
the  husband  of  the  demandant  died  seised,  &c. , 
and  a  writ  of  inquiry  of  damages  was  issued 
and  executed,  and  damages  assessed  at  seventy- 
six  dollars  and  six  cents.  The  only  question 
was,  whether,  having  recovered  damages,  the 
demandant  was  entitled  to  recover  the  costs  of 
suit. 

Per  C'uriam.  The  demandant  having  re- 
covered damages,  she  is  entitled  to  costs,  and 
so  are  the  precedents.  (Dennis  v.  Dennis,  2 
Saund.,  328.) 

Cited  in— 10  Wend.,  488 ;  60  Barb.,  122. 


SWEETING  ET  ux.,  Impleaded  with  SHEP- 
HERD, RIDER  and  ALLEN, 

TURNER. 

Evidence — Declarations  of  Parly  are  Evidence 
Against  him,  but  not  in  his  favor. 

In  an  action  ot  asxumpsit  agrainst  A  &  B  as  part- 
ners, they  plea/led  that  the  promise,  if  any.  was 
made  by  A  &  B  jointly  with  one  C,  and  not  by  A  &  B, 
&c.  It  was  held  that  the  declarations  of  A  &  B,  or 
of  C  were  not  admissible  evidence  in  support  of  the 
plea. 

TN  ERROR,  from  the  Court  of  Common  Pleas 
JL  of  Oneida  County.  Turner  sued  the  plaintiffs 
in  error  in  the  court  below,  as  partners  ;  but  two 
only  were  taken  and  brought  into  court,  who 
pleaded,  praying  judgment  of  the  plaint  and 
declaration,  that  the  same  may  be  quashed, 
for  that  the  promises  stated  by  the  plaintiff,  if 
any,  were  made  by  the  defendants  jointly 
with  one  Henry  M'Neil,  and  not  by  the  de- 
fendants alone,  &c.  The  plaintiff  below  re- 
plied that  the  promises  were  made  by  the  de- 
fendants alone,  and  not  by  them  and  M'Neil 
jointly,  and  issue  was  joined  thereon.  A  ver- 
dict was  found  for  the  plaintiff,  on  which  the 
court  below  gave  judgment. 

The  bill  of  exceptions  stated  that  on  the  trial 
the  defendants,  in  support  of  their  plea,  of- 
fered to  prove,  by  the  declarations  of  the  de- 
fendants, and  of  M'Neil,  when  they  were  all 
present  together,  *previous  to  the  time  [*2  1 7 
the  plaintiff's  action  accrued,  and  before  the 
commencement  of  this  suit,  that  they  all  de- 
clared and  acknowledged  themselves  as  part- 
ners, and  held  themselves  out  to  the  world  as 
such.  This  evidence  was  objected  to  by  the 
counsel  for  the  plaintiff,  and  was  overruled  by 
the  court  below. 

Per  Curiam.  The  evidence  stated  in  the 
bill  of  exceptions  was  properly  overruled.  If 
the  defendants  and  M'Neil  were  partners,  they 
might  have  shown  it  by  the  production  of  the 
articles  of  copartnership,  or  by  the  witnesses  to 
the  agreement.  But  for  the  defendants  to  of- 
fer their  own  declarations  in  support  of  their 
plea,  was  against  the  rules  of  evidence.  The 
declarations  of  the  party  are  good  evidence 
against  him,  but  he  never  can  testify  for  him- 
self, or  use  his  own  declarations  in  his  own 
favor  ;  and  the  declarations  of  M'Neil,  he  not 
being  a  party  to  the  suit,  were  not  evidence. 
He  should  have  been  produced  and  sworn. 

Judgment  affirmed. 

Cited  in-34  Barb.,  87. 

JOHNS.  REP.,. 1(1. 
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TRUSTEES  OF  THE  FIRST  PRESBYTER- 
IAN CONGREGATION  IN  HEBRON.&c., 

QUACKENBUSH. 

Occupation  of  Pew  doe*  not  Imply  Promise  to 
Pay — Otcner  of  Pew  not  Liable  in  personam. 

The  pews  of  a  church  were,  by  a  vote  of  the  con- 
gregation, sold  at  auction,  free  of  rent,  for  the  pur- 
pose of  raising  money  to  complete  the  building.  A 
purchased  a  pew,  of  which  he  continued  in  posses- 
sion for  several  years,  without  any  lease  or  other 
agreement,  as  to  the  pew  or  rent.  In  an  action  of 
assumutit  brought  by  the  trustees  against  A.  to  re- 
cover nis  proportion  of  the  assessments  laid  by  the 
corporation,  on  the  pews,  in  order  to  defray  the 
salary  of  the  minister ;  it  was  held  that  A  was  not 
liable  on  any  implied  cuxumpsit;  and  the  trustees 
having  no  power  to  make  assessments  in  personam, 
A  was  not  liable  personally,  unless  some  contract  or 
promise  to  pay  was  shown. 

Citation— Act,  Sess.  24,  ch.  79,  sec.  4. 

HHHIS  was  an  action  of  assumpsit.  The  counts 
JL  were  special  on  the  statute.  The  meeting- 
house of  the  congregation  was  built  by  sub- 
scription ;  and,  for  the  purpose  of  raising 
money  for  its  completion,  the  pews  were  sold 
at  public  auction,  by  a  vote  of  the  congrega- 
tion, free  of  rent.  The  sums  bid  for  the  pews 
were  paid  by  the  purchasers  to  the  trustees, 
and  applied  towards  finishing  the  building. 
One  of  the  pews  was  purchased  by  the  defend- 
ant, for  thirty-five  dollars,  which  sum  he  paid, 
and  his  name  was  entered  in  the  books  of  the 
corporation.  The  defendant  took  possession 
of  the  pew,  under  the  sale,  and  continued  in 
possession  for  more  than  ten  years,  without 
any  rent  being  assessed  on  the  pew.  At  the 
time  of  the  sale,  there  was  no  agreement  to 
give  leases  or  other  conveyances  for  the  pews 
under  the  seal  of  the  corporation,  and  none 
were  made.  The  pews  sold  for  a  high  price,  in 
consequence  of  their  being  free  from  rent.  The 
corporation  have  no  funds  except  a  glebe. 
21S*]*About  six  months  after  the  sale  of  the 
pews,  there  was  a  vote  of  the  congregation, 
that  if  any  assessment  was  made  on  the  pews, 
and  it  remained  unpaid  for  one  month,  the 
pews  should  be  sold  for  the  benefit  of  the  con- 
gregation. No  promise  of  the  defendant  to 
pay  rent  was  shown  ;  but  he  still  continued  to 
be'a  member  of  the  congregation,  and  occupied 
the  pew  so  purchased  by  him  ;  and  this  action 
was  brought  to  recover  his  proportion  of  ihe 
salary  of  the  minister,  assessed  by  the  plaint- 
iffs on  all  the  pews. 

Per  Curiam.  The  trustees  are  vested  by  law 
with  the  possession  of  the  church,  and  with 
power  "  to  regulate  and  order  the  renting  the 
pews  therein.'  (Sess.  24,  ch.  79,  sec.  4.) 
Whether  the  assessment  of  the  pew-rent  was  a 
valid  assessment  we  need  not  now  inquire,  for 
the  defendant  is  not  chargeable  in  this  case, 
upon  the  implied  a*»nmp*it  to  pay.  in  con- 
seequeuce  of  the  occupation  of  the  pew.  The 
trustees  have  no  power  to  make  and  levy  per- 
sonal assessments,  anil  the  owner  of  the  pe\v  is 
not  liable  in  peritoiuim,  unless  there  be  some 
special  ground  from  which  to  infer  a  contract 
and  promise  to  pay.  We  think  the  facts  in 
this  case  are  not  sulHcienl  to  furnish  such  an 
inference,  and,  consequently,  the  defendant  is 
entitled  to  judgment. 

Judgment  Jor  tht  defendant. 
JOHNB.  REP.,  10. 


SABIN  v.  WOOD. 


Practice — Bills  Filed  in   Vacation — What  may 
JS/usw  on  Trial —  When  may  Amend. 

Bills  against  attorneys  may  be  filed  in  vacation, 
and  the  suit  is  deemed  to  commence  only  from  the 
time  of  filing  the  bill.  Though  a  bill  is  entitled 
generally  of  a  term,  the  plaintiff  is  allowed  to  show, 
at  the  irial,  the  time  when  the  cause  of  action 
arose.  If  the  true  time  when  the  cause  of  action 
arose  is  set  forth  in  the  bill,  and  it  is  subsequent  to 
the  term  in  which  it  is  filed,  and  there  is  no  special 
memorandum,  it  is  bad  on  special  demurrer. 

Citations— 2  Str.,  1271 ;  3  Burr.,  1241 :  1  Cai.,  69 ;  5  T. 
R.,  325. 

THIS  was  an  action  of  aswmpxil  on  a  promis- 
sory note  dated  the  16th  of  April,  1810, 
payable  six  months  after  date,  to  John  Lord  or 
order,  and  by  him  indorsed  to  the  plaintiff. 
The  defendant  was  attorney  of  this  court. 
The  caption  of  the  bill  against  him  was  of 
January  Term,  1812,  without  any  special 
memorandum,  and  was  served  on  the  defend- 
ant, in  vacation,  about  the  1st  of  May.  It  was 
proved  that  the  note  was  purchased  by  the 
plaintiff,  and  transferred  to  him  subsequent  to 
January  Term,  and  after  the  30th  of  March, 
1812.  The  plaintiff  proved  that  the  bill  was 
filed  and  served  after  the  transfer  of  the  note 
to  him.  The  defendant  objected  that  as  the 
plaintiff's  cause  of  action  arose  after  the  term 
in  which  the  bill  was  filed,  he  could  not  re- 
cover ;  *aud  a  verdict  was  taken  for  [*21O 
the  plaintiff,  reserving  the  point. 

Per  Curiam.  The  bill  being  entitled  of  Jan- 
uary Term  generally,  the  action  was,  by  fiction 
of  law,  deemed  to  have  been  commenced  as  of 
the  first  day  of  that  term.  But  this  being 
fiction  merely,  it  is  made  to  yield  to  justice 
and  the  truth  of  the  case.  Bills  against  at- 
torneys may  be  tiled  in  vacation,  and  the  suit 
is,  in  fact,  commenced  only  from  the  filing  of 
the  bill,  which  was  in  this  case  after  the  cause 
of  action  arose  ;  and  as  this  was  shown  upon 
the  trial,  the  verdict  was  proper,  and  the 
plaintiff  is  entitled  to  recover.  The  cases  of 
Guy  v.  Kitc/iiner,  2  Str. ,  1271,  and  of  Morris 
v.  Pugh,  3  Burr.,  1241,  are  to  this  effect.  In 
those  cases  the  plaintiff  was  allowed  to 
show  when  the  cause  of  action  arose,  and  that 
in  opposition  to  the  memorandum.  If  the 
true  time  of  purchasing  the  note  had  been  set 
forth  in  the  bill,  unaccompanied  with  a  spec- 
ial memorandum  of  the  time  of  filing  it.  the  bill 
would  have  been  bad  on  special  demurrer  ;  but 
even  then  the  court  would  have  allowed  the 
plaintiff  to  amend  the  caption  of  the  bill. 
(hurry  v.  Ijurrence,  1  Caines'  Rep.,  69  ;  Dodn- 
woilh  v.  Boicen,  5  Term  Rep.,  325.) 

Judgment  for  the  plaintiff. 

Cited  in-13  Johns.,  346:  6  Cow.,  58;  19  How..  Pr., 

388. 


PEARSON  v.  BAILEY. 

Practice — Plaintiff**  Cost*. 

In  an  action  of  debt,  on  a  bond  for  $4,800,  condi- 
tioned to  pay  $I.HOO,  in  yearly  installments  of  $:iOO 
each,  brought  to  recover  the  first  installment,  the 
plaintiff  recovered  judgment  for  the  debt,  and 
K4U.HO  damages ;  it  was  held  that  he  was  entitled  to 
full  costs. 

1005 


219 


SUPREME  COUKT,  STATE  OF  NEW  YOKK. 


1813 


T 


HIS  was  au  action  of  debt  on  a  bond  for 
.  the  sum  of  $4,800,  conditioned  to  pay 
$1,800,  by  yearly  installments,  of  two  hun- 
dred dollars  each.  The  first  installment,  be- 
ing two  hundred  dollars,  became  due  on  the 
1st  of  May,  1812,  to  recover  which  the  present 
suit  was  brought,  and  the  plaintiff  recovered 
judgment  of  the  debt,  and  forty-nine  dollars 
and  eighty  cents  damages  ;  the  question  was, 
whether  he  \v;is  entitled  to  full  costs. 

Per  Curiam.    The  plaintiff,  in  this  case,  is 
entitled  to  full  costs. 


22O*1  *KELLOGG  v.  GILBERT. 

Sheriff — Escape — Plaintiff's  Attorney,  as  such, 
cannot  Authorize  Discharge  without  Plaintiff's 
Consent,  or  Satisfaction  of  Debt. 

A  defendant,  being  in  custody  on  a  ca.  sa.,  the  at- 
torney of  the  plaintiff  on  record,  without  any  satis- 
faction of  the  judgment  or  consent  of  the  plaint- 
iff, consented  and  desired  the  sheriff  to  permit  the 
defendant  to  go  at  large,  for  the  purpose  of  obtain- 
ing the  mearu  of  settling  the  execution,  and  the 
sheriff  knowingly  suffered  the  defendant,  by  the 
direction  of  the  attorney  to  go  at  large.  In  an  ac- 
tion of  debt  against  the  sheriff,  for  an  escape,  it 
was  held  that  the  plaintiff 's  attorney,  from  his  gen- 
eral character,  had  no  authority  to  order  the  dis- 
charge of  the  defendant,  without  the  consent  of 
the  plaintiff,  or  a  previous  satisfaction  of  the  debt ; 
and  that  the  sheriff  was  liable  for  an  escape. 

Citations— 8  Johns.,  361 ;  1  Roll.  Rep.,  365 ;  4  Burr., 
2482  ;  Barnes,  205 ;  IT.  R.,  557;  2  Mod.,  136 :  6  T.  R., 
635  :  7  Id.,  420 ;  8  Co.,  58 ;  2  Roll.  Rep.,  62 ;  1  Salk.,  89: 
6  Mod..  82 ;  1  Roll.  Abr.,  291  m.  pi.  2 ;  Act,  sess.  34, 
ch,  196 ;  Sty.,  129. 

THIS  was  an  action  of  debt  brought  against 
the  defendant,  as  sheriff  of  the  County 
of  Otsego,  for  the  escape  of  one  Stephen 
Clark  in  execution.  The  cause  was  tried  at 
the  Otsego  Circuit,  in  September,  1812,  before 
Mr.  Justice  Thompson. 

The  plaintiff  gave  in  evidence  a  regular 
judgment  and./?,  fa.  and  a  subsequent  ca.  sa., 
which  was  delivered  to  the  defendant's  deputy, 
who  arrested  Clark  thereon,  who  afterwards 
escaped  and  was  seen  at  large. 

The  defendant  offered  to  prove  that  the  at- 
torney on  record  for  the  plaintiff,  in  the  suit 
against  Clark,  delivered  the  ca.  sa.  to  the 
deputy-sheriff,  and  went  with  him  to  see  it 
executed,  and  that  after  the  arrest,  the  attorney 
directed  the  deputy  to  let  Clark  go  at  large 
out  of  his  custody,  for  the  purpose  of  obtain- 
ing a  settlement  of  an  account  with  one  Wells, 
from  whom  a  large  balance  was  due  to  Clark, 
which  it  was  agreed  should  be  applied  to  the 
payment  of  the  ca.  *«./  that  by  the  agreement 
between  the  plaintiff  and  Clark,  the  latter  was 
permitted  to  go  at  large,  for  the  purpose 
above  mentioned,  and  otherwise  settling  the 
execution,  which  Clark  promised  to  do  the 
next  day,  but  he  never  afterwards  returned 
into  the  custody  of  the  sheriff.  This  evidence 
was  objected  to  by  the  plaintiff's  counsel,  and 
overruled  by  the  judge.  The  jury  found  a 
verdict  for  the  plaintiff  for  three  hundred  and 
thirty-four  dollars  and  ninety-three  cents. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Sherwood  for  the  plaintiff. 

Mr.  Seeley  for  thejdefendant, 
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KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

In  the  case  of  Jackson  v.  Bartlett,  8  Johns. 
Rep.,  361,  the  court  declared  that  the  attorney 
on  record  for  the  plaintiff  could  not,  by  vir- 
tue of  his  general  character,  as  attorney,  dis- 
charge a  defendant  from  custody  on  execution, 
without  satisfaction.     There  is  no  case  to  be 
found  in  which  it  has  been  adjudged  that  he 
had  that  power  ;  though  in  Payne  v.  Chute,  1 
Roll.  Rep.,  365,  the  clerks  said  that  it  was  the 
usual  course  for  the  attorneys  of  plaintiffs  to 
acknowledged  *satisf action,  although  [*221 
they  received  nothing.     What  was  meant  by 
that  expression  does  not  distinctly  appear,  but 
it  is  impossible  it  could  have  meant  that  it  was 
the  usual  course  to  discharge  judgments  with- 
out satisfaction    rendered    to    the  client,  or 
without  his  consent.     The  question  here  is, 
whether  the  attorney  can  make  a  valid  dis- 
charge of  the  defendant  on  execution,  without 
the  consent  of  the  plantiff,  and  without  any 
satisfaction  received  either  by  the  plaintiff  or 
the  attorney.     In  all  the  modern  cases  in  which 
the  question  arose  as  to  the  right  of  taking  a 
defendant  a  second  time  in  execution,  after  he 
had  been  once  taken  and  discharged  on  terms, 
the  discharge  is  uniformly  stated  to  have  been 
by  the  plaintiff,  or  by  his  consent.     (Vigers  v. 
Aldrick,  4  Burr.,  2482;  Thompson  v.   Bristow, 
Barnes,  205  ;  Jacques  v.  Withy,  1  Term  Rep. , 
557;  Bassel  v.  Suiter,  2  Mod.,   136;    Clark  v. 
Clement  &  English,  6  Term  Rep.,  225  ;  Tanner 
v.  Hague,  7  Term  Rep.,  420.)    If  it  had  been 
understood  to  be  the  law  that  the  attorney,  on 
his  mere  motion  and  pleasure,  and  without 
any  special    authority,    or    satisfaction,    had 
power  to  do  this,  the  books  would  not  have 
been  without  some  precedent  to    this  effect. 
The  sheriff  may  sometimes  be  misled  from  the 
habit  of  taking  his  directions  from  the    at- 
!  torney  ;  but  when  the  rule  is  once  well  under- 
j  stood,  there  can  be  but  little  danger  of  injury 
I  from  this  source  ;  while,  on  the  other  hand, 
the  power  assumed  in  this  case  would  be  enor- 
mous, and  dangerous  to  the  rights  of  clients. 
In  the  progress,  and  until  the  consummation 
of  the  judgment,  the  attorney  has,    no  doubt, 
and  ought  to  have,  a  large  and  liberal  discre- 
tion ;  but  he  cannot  enter  a  retrofit,  for  that  is 
a  perpetual  bar,  and  equivalent  to  a  release. 
This    was    the    resolution    of    the    court  in 
Beecher's  case,  8  Co.,  58,  "because,"  said  the 
court,  "it  shall  be  a  perpetual  bar,  and,   in  a 
manner,  a  release,  and  the  admittance  of  the 
court  cannot  prejudice  the  plaintiff  in  so  high 
a  degree.     But  in  all  dilatory  matters,  the  ad- 
mission of  the  court  may  turn  the  plaintiff,  or 
demandant  to  delay,  but  shall  never  bar  the 
plaintiff,  or  demandant."    The  strongest  in- 
stances of  the  power  of  the  attorney  is  the  al- 
lowing him  to  confess  the  action  without  the 
will  and  consent  of  his  client,  and  this  shall 
bind,  as  was  said  by  Montague,    Ch.   J. ,  and 
Haughton,  J.,  in  Gray  v.  Gray,  2  Roll.  Rep., 
62.     The  entry  of  a  remittitur  of  part  of  the 
damages  by  the  attorney  before  judgment  has 
been  held  valid,  in  Lainb  v.    Williams,  1  Salk., 
89  ;  6  Mod. ,  82  ;  but  it  did  not  appear  that  the 
act  was  without  or  against  the  consent  of  the 
client.     It  was  *the  opposite  party  that  [*222 
made  the  objection,  on  a  writ  of  error.     And 
Rolle,  I  Roll.  Abr.,  291  m,  pi.    2,  cites  a  case 
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in  4  Edw.,  III.,  in  which  it  was  adjudged 
that  after  judgment  the  attorney  for  the 
plaintiff  could  not  release  the  damages,  for 
his  power,  after  judgment,  was  determined. 
His  power  after  judgment  extend  only  to  the 
issuing  of  execution,  and  receiving  the  debt. 
He  cannot  acknowledge  satisfaction  on  rec- 
ord without  a  new  warrant  for  the  purpose. 
The  statute  (sess.,  34,  ch.  196)  says  it  must 
be  done  by  the  party  or  his  attorney,  "there- 
unto lawfully  authorized."  Cage's  case,  in 
Styles,  129,  arose  on  the  very  point  before 
us.  The  plaintiff's  attorney,  by  fraud,  with- 
out the  consent  of  his  client,  acknowledged 
satisfaction  upon  the  judgment,  after  the  de- 
fendant was  charged  in  execution,  and  then 
the  defendant's  attorney,  without  the  consent  of 
his  client,  acknowledged  another  judgment 
for  the  same  debt.  The  court  committed  both 
the  attorneys  for  their  false  practice,  and  said 
there  was  fraud  against  fraud,  and  that  the 
parties  were  left  to  their  remedies  one  against 
the  other,  and  that  the  court  would  examine 
the  matter  again  on  another  day,  but  there  is 
no  further  note  of  the  case.  As  far  as  the 
case  goes,  it  shows,  at  least,  that  the  plaintiff 
was  not  thereby  considered  as  losing  his  de- 
mand. 

The  court,  therefore,  see  no  reason  to  doubt 
of  the  opinion  delivered  on  this  point  in  Jack 
son  v.  Bartlett.  It  did  not  appear  in  that  case, 
and  does  not  in  this,  that  the  attorney  ordered 
a  discharge  of  the  defendant  from  the  custody 
of  the  sheriff  under  any  pretext  of  satisfaction, 
or  of  any  consent  from  his  client.  There  was 
here  not  even  any  imposition  upon  the  officer. 
The  officer  must  have  known,  as  well  as  the 
attorney,  that  there  was  no  satisfaction,  or 
plaintiff's  consent,  and  it  would  be  alarming 
to  creditors  if  such  a  violation  of  duty  be- 
tween the  attorney  and  the  sheriff  was  per- 
mitted to  destroy  the  plaintiff's  right  under 
his  judgment. 

The  motion,  on  the  part  of  the  defendant, 
to  set  aside  the  verdict  is,  therefore,  denied. 

Motion  Denied. 

Cited  in— 7  Cow.,  744 :  21  Wend.,  363 ;  4  Denlo.  2o9 ; 
•£  N.  Y.,  106 ;  3  Barb.,  587  ;  39  Barb.,  599 ;  15  How.  Pr., 
543;  37  How.  Pr.,  3;  1  Bos.,  351 ;  9  Boa.,  552;  3  E.  D. 
Smith,  96;  5  Peters,  113 ;  1  Sawy.,  551 ;  2  8awy.,  341 ; 
«  Allen,  210;  27  Mich.,  247  ;  68  Ind..  310. 


223*]  MACKSON,  ex  dem.  HASTEN, 

v. 
BUSH. 

1.  Real  Profterty — Deed  on  Nate  under  Execution 
by  Deputy-Sheriff  i*  Good.  2.  Kjertment — 
Defendant  without  Title  cannot  set  up  Out- 
standing Title  in  Third  Perxon. 

Where  land  is  sold  under  execution  at  n  sheriff's 
sale,  a  deed  exeeuted  to  the  purchaser,  by  the  depu- 
ty-sheriff is  jrood. 

In  an  action  of  ejectment  by  a  purchaser  under  a 
sheriff's  sale,  against  a  person  in  possession  under 
the  debtor,  without  title,  or  collusively.  the  defend- 
ant cannot  set  up  an  outstanding  title  in  a  third 
person,  to  defeat  the  recovery  of  such  purchaser. 

Citations-2  Johns..  IB;  3  Cai..  188. 

THIS  was  an  action  of  ejectment  brought  to 
recover  fifty  acres  of  laud  in  Jericho,  in 
JOUNS.  KEF.,  10. 


the  County  of  Chenaugo.  The  cause  was  tried 
at  the  Cheuango  Circuit,  the  16th  September, 
1812,  before  Mr.  Juntice  Van  Ness. 

The  premises  in  question  were  sold  by  the 
sheriff  at  auction,  on  nji.fa.  issued  on  a  judg- 
ment in  favor  of  D.  Dickenson  against  Japhet 
Bush,  docketed  the  26th  October,  1811;  and 
the  plaintiff  offered  in  evidence  a  deed  from 
the  sheriff  to  the  lessors,  which  was  signed 
"William  Munro,  Sheriff  of  the  County  of 
Chenango,  by  his  legal  deputy,  Jabez  Robin- 
son ;"  and  also  the  regular  deputation  of  Rob- 
inson by  the  sheriff,  under  his  hand  and  seal. 
The  defendant's  counsel  objected  to  the  deed 
executed  by  the  deputy,  but  it  was  admitted 
by  the  judge. 

The  defendant  offered  in  evidence  a  deed 
from  Japhet  Bush  to  the  defendant,  who  was 
his  son,  dated  the  24th  December,  1810  This 
deed  was  found  to  be  fraudulent  as  against 
creditors.  The  defendant  then  offered  a 
record  of  a  judgment  in  favor  of  C.  Knapp, 
against  Japhet  Bush,  docketed  the  18th  June, 
1811,  and  an  execution  issued  thereon,  and  a 
sale  of  the  premises  under  it.  and  a  deed  exe- 
cuted by  the  sheriff  on  such  sale  to  Japhet 
Bush,  dated  the  loth  December,  1811.  To  this 
evidence  the  plaintiff's  counsel  objected,  and 
it  was  rejected  by  the  judge ;  and  a  verdict 
was  found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  deed  executed  by  the 
deputy-sheriff,  in  the  name  and  on  the  behalf 
of  his  principal,  was  a  good  execution  of  the 
deed.  A  sale,  and  the  consumation  of  that 
sale  by  deed  are  acts  which  the  sheriff  may  do 
by  deputy.  The  law  does  not  require  them  to 
be  done  by  the  sheriff  in  person,  and  the  gen- 
eral doctrine  on  this  subject  was  fully  illus- 
trated in  the  case  of  TiUotson  v.  Uhtetham,  2 
Johns.  Rep.,  63.  Nor  was  the  defendant  to 
be  allowed  in  this  case  to  set  up  an  outstanding 
title  to  defeat  the  plaintiff's  recovery.  The  de- 
fendant was  the  son  of  Japhet  Bush,  and  the 
lessor  of  the  plaintiff  a  purchaser  of  the  prem- 
ises *at  the  sheriff's  sale  on  the  execu-  [*2l£4 
tion  against  Japhet.  It  was  in  proof  that 
Japhet  was  the  former  owner,  and- the  defend- 
ant set  up  a  deed  from  his  father,  which  deed 
was  found  to  be  fraudulent.  The  defendant 
was,  therefore,  in  possession  under  his  father, 
and  without  title,  and  if  his  father  could  not 
set  up  an  outstanding  title  to  defeat  the  pur- 
chaser under  the  judgment  against  him  and 
Unit  he  could  not,  the  case  of  ,/ack«on  v.  Gra- 
ham, in  3  Caincs"  Rep.,  188,  is  in  point),  the 
son  being  in  under  him,  can  be  in  no  better 
capacity  to  do  it.  The  rule  excluding  a  de- 
fendant, against  whom  there  has  been  a  judg- 
ment and  execution,  from  defeating  the  pur- 
chaser's recovery  of  his  possession,  by  sell  in" 
up  a  title  in  some  third  person,  is  founded  in 
justice  and  policy  ;  and  the  reason  of  the  rule 
equally  applies  where  such  defendant  has,  in 
the  meantime,  delivered  up  his  possession  to 
another.  He  shall  not  be  permitted  to  do  in- 
directly, »nd  through  the  agency  of  another, 
what  the  law  will  not  suffer  him  to  do  himself. 
As  the  defendant  set  up  a  title  under  his  father 
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and  by  a  deed  directly  from  him, which  turned 
out  to  be  fraudulent,  and  offered  to  show  no 
other  title  in  himself,  the  inference  was  neces- 
sary that  he  came  in  under  his  father,  and  by 
collusion  with  him,  to  defeat  the  claims  of 
creditors. 

Motion  denied. 

Distinguished— 16  Peters,  53. 

Cited  in-21  Wend.,  100;  Hill  &  D.,  190;  68  N.  Y., 
478 ;  25  Barb.,  107 ;  37  Barb.,  249 ;  IE.  D.  Smith,  333 ;  7 
Leg.  Obs.,  148  ;  96  111.,  601. 


HERRICK  v.  CARMAN. 

Negotiable  Paper — In  Suit  between  Indorsees, 
Lack  of  Consideration  by  Plaintiff  may  be 
Shown. 

In  an  action  by  the  second  indorsee  of  a  promis- 
sory note  against  his  immediate  indorser,  it  is  com- 
petent to  the  defendant  to  prove  that  the  plaintiff 
Bad  given  no  consideration  for  the  note,  but  held  it 
as  the  agent  merely  of  the  payees,  or  first  indorsers, 
to  collect  the  amount  for  them,  and  therefore  had 
no  right  to  bring  the  suit. 

Citation— 6  Tyng,  430. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Dutchess  County.  Carman  sued 
Herrick  in  the  court  below,  on  a  promissory 
note,  dated  25th  February,  1811,  made  by  John 
Ryan,  payable  to  Lawrence  Carman  &  Co.  or 
order,  for  one  hundred  and  thirty-eight  dollars 
and  seventy-five  cents,  payable  thirty  days 
after  date.  The  note  was  indorsed  to  Herrick, 
who  indorsed  the  same  to  Carman,  the  plaint- 
iff below. 

At  the  trial,  the  making  the  note,  the  in- 
dorsement, demand  of  payment,  &c.,  were 
proved.  The  defendant  admitted  that  Ryan 
gave  a  note  for  a  just  debt ;  but  offered  to 
prove  that  the  note  never  had  been  negotiated 
to  the  plaintiff,'  and  that  no  consideration  was 
ever  paid  by  him  to  the  payees  for  the  note  in 
question,  but  that  it  was  delivered  to  him  by 
the  original  payees,  as  their  agent,  to  collect 
the  same  for  them,  and  that  the  plaintiff  had 
no  interest  in  the  note.  This  evidence  was  ob- 
225*]  jected  to  by  the  plaintiff's  *counsel, 
and  overruled  by  the  court  below,  and  a  ver- 
dict was  found  for  the  plaintiff. 

A  bill  of  exceptions  was  tendered,  on  which 
a  writ  of  error  was  brought  to  this  court. 

Mr.  Rudd  for  the  plaint  ill'  in  error. 

Mr.  TaUmadge,  contra. 

Per  Curiam.  The  evidence  was  legal,  and 
ought  to  have  been  received.  The  suit  was  be- 
tween the  indorser  and  hisimmediate  indorsee, 
and  they  are,  in  one  sense,  original  parties,  be- 
tween whom  the  consideration  of  the  contract 
may  be  inquired  into.  The  evidence  was  to  show 
that  the  plaintiff  below  gave  no  consideration, 
and  was  the  mere  agent  of  the  payees.  If  that 
were  so.  they  had  no  right  of  recourse  to  their  in- 
dorsee; but  how  his  name  fame  on  t  he  note, if  the 
payees  had  never  negotiated  it,  is  not  explained. 
In  the  case  of  Barber  v.  Prentiss,  6  Tyng's 
Mass.  T.  R.,  430,  which  was  an  action  by  the 
indorsee  against  the  drawer  of  a  bill,  evidence 
was  received  to  show  that  though  the  indorse- 
ment was  general,  the  plaintiff  held  the  bill  as 
agent  for  the  payees,  for  collection  only,  and 
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that  the  payees  had  requested  the  drawer  not 
to  pay  the  indorsee,  and  this  was  held  lo  be  a 
good  defense.  Though  the  payee  here  has 
not  directed  the  defendant  not  to  pay  to  the 
indorsee,  and,  therefore,  the  cases  are  not 
in  every  respect  alike,  yet  such  an  order  cannot 
affect  the  merits  of  the  defense  in  this  case  ; 
for  assuming  the  fact  that  the  indorsee  gave 
no  consideration  for  the  note,  but  took  it  mere- 
ly as  agent  for  the  payees,  to  collect  for  them, 
the  suit  cannot  be  sustained.  The  indorser 
cannot  sue  the  indorsee,  and  this  suit  must  have 
been  a  contrivance  to  effect  that  object  indi- 
rectly. 

Judgment  reversed.* 
8.  C.,  12  Johns.,  159. 


*  -•    «-*v   «     w»     .  '   .        i     -  ,      |V  •     ***       il  •      A    ..      •  >„•!   ,       U       1  Ml  I    t  '.,        e.i-,1    ,      4v 

Barb..  542 ;  39  Barb.,  618 ;  17  How.  Pr.,  389 ;  5  Trans. 
App.,  214. 


*MUZZY  v.  WHITNEY  ET  AL.  [*226 

Partnership.  1.  One  Employed  for  a  Share  of 
the  Profits  is  not  a  Partner.  2.  Irregular 
Proceedings  in  Bankruptcy— Discharge  Void. 

A  and  B  having  entered  into  a  contract  with  a 
Turnpike  Corporation  to  make  and  complete  a  cer- 
tain road,  afterwards  made  an  agreement  with  C  "to 
let  him  have  a  share  of  the  profits,  if  any,  in  making 
the  second  ten  miles  of  the  road,  in  proportion  to 
the  help  he  afforded  in  completing  the  same ;  the 
one  half  of  it  to  be  taken  from  A's  part,  and  the 
other  from  B's  part." 

It  was  held  that  this  agreemer  t  did  not  create  a 
partnership  between  A  and  Band  C,  but  was  a  mode 
only  of  paying  C  for  his  help  and  labor;  and  that  the 
undertaking  by  A  and  B  was  joint,  and  they  were 
jointly  liable  to  C  on  the  agreement.  And  where  a 
sum  was  gratuitously  subscribed  and  paid  by  the 
inhabitants,  to  assist  A  and  B  in  completing  the 
road,  it  was  held  that  C  was  .  entitled,  under  the 
agreement,  to  his  proportion  of  such  sum  :  and  also 
to  be  allowed,  as  an  advance  by  him,  for  the  board 
and  lodging  of  the  workmen  employed  by  A  and  B 
on  the  road. 

Where  an  insolvent,  under  the  Act  of  the  3d  of 
April,  1811,  sess.  34,  eh.  123,  sec.  25,  presented  his 
petition  to  the  first  judge  of  the  county,  who  ap- 
pointed a  day  tor  the  creditors  to  appeal*  and  show 
cause,  &c.,  and  before  the  day  a  commissioner  was 
appointed  for  the  county,  and  the  insolvent,  on  the 
day,  presented  his  petition,  &c.,  to  the  commis- 
sioner, who  completed  the  proceedings  so  begun  be- 
fore the  first  judge,  and  granted  a  discharge  to  the 
insolvent ;  it  was  held  that  the  discharge  was  void 
for  want  of  jurisdiction  in  the  commissioner,  the 
act  having  made  no  provision  in  such  a  case,  and  he 
having  no  authority,  unless  the  proceedings  were 
commenced  ite  nova. 

Citations— 4  East,  144 ;  1  Camp.,  329;  4  Esp.  N.  P., 
182;  1  H.  Bl.,  236  ;  Act  April  3, 1811. 

HHHIS  was  an  action  of  axsumpsit.  The  dec- 
JL  laration  stated  that  on  the  9th  of  July,  1807, 
a  certain  discourse  was  had  and  moved  be- 
tween the  parlies,  of  and  concerning  the  mak- 
ing of  the  second  ten  miles  of  the  Chcnango 
Turnpike  Road,  which  road  the  defendants 
had  Uttfore  that  time  contracted  with  the  Chen- 
ango  Turnpike  Corporation  to  make  ;  and  the 
defendants  agreed,  that  if  the  plaintiff  would 
advance  them  a  certain  sum  towards  making 

I.— Vide  Comstock  v.  Hoag,  5  Wend.  Rep..  602; 
Wright  v.  Butler,  6  Ibid.,  284. 


NOTE.— Partnership—  What  constitutes.    See  Post 
v.  Kimberly,  9  Johns.,  470,  note. 
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the  road,  and  help  them  to  complete  the  road, 
that  he  should  be  paid  for  what  he  should  so 
advance,  out  of  the  profits  and  sum  they  should 
receive  for  making  the  road,  and  should  be 
paid  for  the  sum  he  advanced  in  proportion  as 
the  defendants  were  paid  for  what  they  ad- 
vanced ;  that  accordingly  the  defendants  made 
their  certain  memorandum  in  writing,  dated 
the  9th  of  July,  1807,  and  delivered  it  to  the 
plaintiff,  by  which  the  defendants  certified  that 
they  had  agreed  to  let  the  plaintiff  have  a  share 
of  the  profits,  if  any  there  were,  in  making  the 
second  ten  miles  of  the  road,  in  proportion  to 
the  help  he  should  afford  in  completing  the 
same,  and  that  one  half  of  the  profits  were  to 
be  taken  from  Whitney's  part,  and  the  other 
from  Burritt's  and  Andrews' (the  other  defend- 
ants) part.  The  plaintiff  averred  that  he  ad- 
vanced to  the  defendants,  towards  making  the 
said  road,  a  large  sum  in  money,  labor,  pro- 
visions, &c.,  &c.,  the  money  advanced  being 
two  hundred  and  twenty-three  dollars  and  sixty- 
five  cents,  and  that  the  whole  sum  expended 
by  the  defendants,  in  making  the  road,  was 
only  a  small  part  of  what  they  received  for  mak- 
ing the  same,  to  wit:  $1,721.68;  and  the  defend- 
ants received  for  making  the  road  $4,148.25, 
and  that  the  plaintiff's  share  of  that  sum  was 
five  hundred  and  twenty-six  dollars  and  niuety- 
-cents,  including  the  money  advanced  by  him 
to  the  defendants;  and  which  sum  of  five  hun- 
dred and  twenty-six  dollars  and  ninety  cents 
was  his  share  of  the  profits  received  by  the  de- 
fendants. By  reason  whereof  the  defendants 
became  liable,  &c.,  and,  being  so  liable,  as- 
227*]  sumed,  *&c.  Yet,  &c.  The  declaration 
also  contained  the  usual  money  counts. 

Andrews,  one  of  the  defendants,  pleaded  non 
assumptit,  with  notice  of  his  discharge  under 
the  Insolvent  Act. 

Whitney,  another  defendant,  pleaded  nnn 
<M*ump*#,  with  notice  that  on  the  7th  of  July, 
1807,  the  defendants  made  the  contract  with 
the  Turnpike  Corporation  for  making  the  road; 
that  a  partnership  was  then  entered  into  be- 
tween the  plaintiff  and  the  defendants,  as  to 
making  the  road,  &c. 

The  other  defendant,  Burritt,  also  pleaded 
non  <tx8u/nn*it,  with  a  similar  notice. 

The  cause  was,  by  a  rule  of  this  court,  re- 
ferred to  three  referees,  who  made  a  report 
stilting  the  evidence  and  facts  in  the  cause,  as 
they  appeared  before  them.  The  written 
agreement  between  the  parties  referred  to  in 
the  plaintiff's  declaration  was  as  follows  : 
"This  may  certify,  that  I.  A...  N.  W.  and  I, 
B. ,  agree  to  let  A.  Muzzy  have  a  share  of  the 
profits,  if  any  there  be,  in  making  the  second 
ten  miles  of  the  Chenango  Turnpike  Road,  in 
proportion  to  the  help  he  affords  in  completing 
the  same,  the  one  half  to  be  taken  from 
Whitney's  part,  the  other  from  B.'s  and  A.'s 
part." 

The  parol  evidence  as  to  the  partnership  was 
various  and  contradictory,  consisting  of  the 
declarations  of  the  parties  at  different  times. 
It  appeared  that  the  plaintiff  had  boarded  and 
lodged  the  workmen  employed  by  the  defend- 
ants on  the  road,  for  which  he  was  allowed  in 
his  account  by  the  referees. 

The  discharge  of  Andrews,  dated  tho  17th 
of  September,  1811,  was  produced  to  the  ref- 
erees. It  was  granted  by  Thomas  Hubbard, 


Esq. ,  commissioner  of  the  County  of  Madison 
It  stated  that  Andrews  had  presented  his  peti- 
tion, &c.,  to  the  first  judge  of  the  county,  who 
appointed  the  17th  of  December  for  the  cred- 
itors to  appear  before  him  to  show  cause  why 
the  insolvent  should  not  be  discharged,  of 
which  due  notice  was  given,  &c.  ;  that  before 
thai  day  Thomas  Hubbard  was  duly  appointed 
a  commissioner  under  the  Act;  and  that  on  the 
7th  of  September  the  insolvent  presented  to  him 
the  commissioner,  his  petition  and  papers  with 
the  proceedings  of  the  judge,  to  complete  the 
proceedings  according  to  the  directions  of  the 
Act;  and  whereas  it  appeared  that  the  said  in- 
solvent had  conformed,  &c.,  therefore,  he 
granted  the  discharge,  &c. 

By  consent,  the  question  as  to  the  compe- 
tency of  this  discharge  *was  reserved  [*2U8 
for  the  opinion  of  the  court ;  and  also  wheth- 
er the  plaintiff  was  entitled  to  his  share  of 
three  hundred  and  fifty-one  dollars  gratuitous- 
Iv  subscribed  by  the  inhabitants,  and  paid  to 
the  defendants.  The  referees  reported  in  favor 
of  the  plaintiff  a  balance  of  two  hundred  and 
ninety-one  dollars  and  thirty-five  cents,  allow- 
ing his  share  of  that  subscription  ;  but  if  it. 
was  not  allowable,  they  then  found  a  balance 
due  from  the  defendants  to  the  plaintiff  of 
two  hundred  and  fifty-four  dollars  and  fifty- 
four  cents. 

Mr.  Kirkland  for  the  plaintiff. 

Mr.  Randall  for  the  defendants. 

Per  Oariam.  The  first  and  principal  ques- 
tion in  this  case  is,  whether  the  parties  to  this 
suit  were  copartners  in  the  business  to  which 
the  suit  relates,  so  as  to  disable  the  plaintiff 
from  suing  the  defendants  at  law.  The  ref- 
erees have  reported  the  proofs  taken  before 
them  touching  the  alleged  partnership.  The 
parol  proof  is  so  contradictory  as  to  amount  to 
nothing.  There  were  repeated  confessions  of 
the  plaintiff  that  went  to  prove,  and  repeated 
confessions  of  the  defendants  that  went  to  dis- 
prove, a  partnership.  The  written  evidence  is 
the  best  test  of  the  sense  of  the  parties,  and 
from  that  it  appeared  that  the  defendants  con- 
tracted with  the  Turnpike  Company  .to  make 
and  complete  the  road  therein  specified,  and 
that  shortly  thereafter,  the  defendants  agreed 
to  let  the  plaintiff  have  a  share  of  the  profits, 
if  any,  in  making  the  road,  in  proportion  to 
his  help.  This  appears  to  have  been  only -a 
mode  of  paying  the  plaintiff  for  his  help  and 
labor.  It  is  like  the  case  of  Htxkcth  v.  Blan- 
ehnrd,  4  East,  144,  in  which  there  was  an  agree- 
ment for  so  much  of  the  profits  as  a  compen- 
sation for  trouble  and  credit  ;  or  like  the  case 
of  Dry  v.  Iio.t're.11,  1  Campb.  N.  P.,  325),  in 
which  A,  owning  a  lighter,  employed  B  to 
work  it ;  and  that  the  net  profits  «hould  be  di- 
vided :  or  like  that  of  Wilkenson  v.  Fmxifi.  4 
Esp.,  N.  P.,  182,  in  which  the  wages  of  the 
sailors  were  to  lu>  paid  out  of  the  profits  of  tin- 
voyage,  in  proportion  to  the  amount  ;  and 
in  neither  of  those  cases  were  the  parties 
regarded  as  partners  in  respect  to  each 
other,  so  as  not  to  be  able  to  sue  in  a  court 
of  law. 

2.  The  second  objection  is,  that  the  defend 
ants  were  not  liable  to  bo  sued  jointly,  as,  by 
the  agreement,  one  half  of  the  plaintiff's  com- 
pensation was  to  be  taken  from  Whitney's 
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part,  and  the  other  from  Burritt's  and  An- 
drews' part.  Bui  it  was  still  a  ioint  undertak 
221)*]  ing  *on  the  part  of  the  defendants,  and 
this  latter  part  of  the  memorandum  was  only 
a  designated  mode  of  distribution  of  the  debt, 
as  between  the  defendants.  In  Byers  v.  Doby, 
1  H.  Bl.,  236,  two  persons  engaged  to  pay 
a  third  person  equally,  and  this  was  held  to 
be  a  joint  undertaking  in  respect  to  the  third 
person. 

3.  The  sum  obtained  by  the  gratuitous  sub- 
scription went  to  constitute  the  profits  of  which 
the  plaintiff    was  to  have  a  share,   and  the 
amount  thereof  was  properly  included  by  the 
referees  in  the  liquidation  of  the  .accounts.  As 
the  plaintiff  was  to  be  paid  for  his  help,  there 
can  be  as  little  doubt  that  the  boarding  and 
lodging  of  the  workmen  was  part  of  that  help, 
and  properly  allowed. 

4.  The  discharge  of  one  of  the  defendants 
under  the  Insolvent  Act  was  void  for  want  of 
jurisdiction  in  the  commissioner  who  granted 
it.  The  commissioner  appears  to  have  assumed 
the    proceedings    as    they   were  left  by  the 
first  judge,    without  any  new  petition,  oath 
and  notice.     But  the  Act  of  the  3d  of  April, 
1811,  2.  Rev.  Stat.,  16,  &c.,  made  no  provis- 
ion for  such  a  case,  and  the  commissioner  had 
no  jurisdiction  in  the  case, unless  he  commenced 
the  proceedings  de  novo,   or    unless    in  one 
of  the  cases  specified  in  the  twentieth  section 

,  of  the  Act  referred  to,  and  this  was  not  one  of 
those  cases. 

The  plaintiff  is  accordingly  entitled  to  judg- 
ment against  all  the  defendants,  for  two  hun- 
dred and  ninety-one  dollars  and  thirty-five 
cents,  as  reported,  together  with  his  costs  to  be 
taxed. 

Judgment  for  the  plaintiff. 

Distinguished— 16  Johns.,  40. 
Cited  in— 4  Paige,  153 :   3  N.  Y.,  140 ;   2  Abb.  Pr., 
178 ;  4  E.  D.  Smith,  308 ;  1  Story,  374,  376. 


THE    OVERSEERS   OF  THE  POOR    OF 
NEW    BERLIN 

v. 

THE    OVERSEERS    OF  THE    POOR    OF 
NORWICH. 

1 .'  Domicil  of  Pauper — Depending  on  Purchase 
of  an  Estate.  2.  Evidence —  Who  Contradict 
Written  Instilment  by  Parol. 

On  appeal  by  the  overseers  of  B.  against  the 
overseers  of  N,,  from  an  order  of  removal  of  a 
pauper,  to  the  Sessions,  it  was  proved  that  the  pau- 
per had  purchased  a  lot  of  land  in  B.,  alleged  to  be 
the  place  of  his  last  legal  settlement,  for  8250, 
the  consideration  expressed  in  the  deed;  and: 
that  he  mortgaged  it  back  to  the  grantor  for  §200.  I 


It  was  held  that  the  overseers  of  N.  might  show,, 
by  parol,  that  the  consideration  had  not  been  paid 
by  the  pauper  for  the  land. 

Though  parties  and  privies  are  estopped  from 
contradicting  a  written  instrument  by  parol  proof, 
the  rule  does  not  apply  to  strangers,  who  have  an 
interest  in  knowing  the  real  truth  of  the  case. 

Citation— Act,  sess.  24,  ch.184.  sec.  4. 

IN  ERROR,  from  the  General  Sessions  of  the 
Peace  of  Chenango  County.  Two  justices 
of  the  peace  of  Norwich  made  an  order  for 
the  removal  of  William  Tyler,  and  his  wife, 
two  poor  persons,  from  Norwich  to  New  Ber- 
lin, as  the  place  of  their  last  legal  settlement. 
The  overseers  of  the  poor  of  New  Berlin  ap- 
pealed from  this  order  to  the  General  Sessions 
of  the  Peace,  held  in  January,  1812.  The 
overseers  of  Norwich  proved  by  the  pauper 
*that  eight  years  before  became  to  re-  [*2IiO 
side  in  New  Berlin  with  his  family  he  paid  taxes ; 
that  while  he  resided  there  he  purchased 
two  lots  of  land,  one  lot  of  B.  Stanton,  and 
one  of  a  Mr.  Anderson,  and  paid  Anderson  a 
wagon  worth  seventy-five  dollars,  and  a  horse 
to  Stanton  worth  eighty  dollars  ;  that  he  was 
to  give  Stanton  two  hundred  and  fifty  dollars 
for  the  lot,  house  and  shop,  tools,  ttec.  The 
tools  were  worth  about  fifty  dollars  ;  and  that 
he  mortgaged  the  land  to  Stanton  for  two  hun- 
dred dollars.  The  deed  and  mortgage  were 
registered,  and  it  appeared  that  the  considera- 
tion expressed  in  the  deed  was  two  hundred 
and  fifty  dollars. 

The  appellants  offered  to  prove,  by  parol 
evidence,  that  the  fifty  dollars  was  not  paid  by- 
Tyler,  as  part  of  the  consideration  of  the  land, 
but  for  the  tools,  &c. ,  and  that  the  land  was 
mortgaged  to  Stanton  for  the  whole  considera- 
tion money,  being  two  hundred  dollars.  This 
evidence  was  objected  to,  and  overruled  by  the 
court.  The  appellants  then  offered  to  prove, 
by  the  witnesses  to  the  deed,  that  no  consider  - 
tion  had  been  paid  by  Tyler  to  Stantou  for  the 
land  ;  but  this  evidence  was  also  objected  to, 
and  overruled  by  the  court. 

The  order  of  removal  was  affirmed  by  the 
Sessions,  with  costs.  The  cause  was  sub- 
mitted to  this  court  without  argument. 

Per  Citriam.  The  purchase  of  an  estate  in 
a  town  will  not  gain  a  settlement  for  any  longer 
time  than  the  purchaser  inhabits  such  estate, 
unless  the  consideration  for  the  purchase 
amounts  to  seventy -five  dollars,  bonafide  paid. 
(Sess.  24.  ch.  184,  sec.  4.)  The  overseers  of. 
the  poor  of  the  town  of  New  Berlin  offered  to 
prove,  that  though  the  pauper  had  purchased 
a  lot  in  that  town,  for  the  consideration  of  two 
hundred  and  fifty  dollars,  and  had  mortgaged 
the  lot  back  to  secure  the  payment  of  two 
hundred  dollars,  yet  that,  in  fact,  he  had  not 
paid  any  part  of  the  consideration,  and  the 


NOTE.— Parol  evidence  to  contradict  deed — Between 
what  parties  admis.~siljle. 

Parol  evidence  may  he  admitted  to  contradict  recit- 
aU  in  a  deed  in  suits  between  strangers  to  it,  or  in 
suite  between  a  strange  r  and  a  party  to  it.  Only 
parties  and  their  privies  are  estopped  by  such  recit- 
als. In  addition  to  above  case  of  Overseers  of  New 
Berlin  v.  Overseers  of  Norwich,  see  Crane  v.  Morris, 
6  Pet.,  598 :  Jackson  v.  Wilson,  9  Johns.,  92 ;  Torrey 
v.  Bank  of  New  Orleans,  9  Paige,  629 ;  Denoyer  v. 
Legg,  18  Barb.,  14 :  Jackson  v.  Parkhurst,  9  Wend., 
209 ; "  Jackson  v.  Hasbrouck,  3  Johns.,  331 ;  Thomas 
v.  Truscott,  53  Barb.,  200;  Woodman  v.  Eastman,  10 
N.  H.,  359 ;  Edgerly  v.  Emerson,  23  N.  H.,  555;  Far- 
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bush  v.  Goodwin,  25  N.  H.,  425 ;  Hughes  v.  Sandal, 
25  Tex.,  162 ;  Reynolds  v.  Magness.  2  Ired.,  26 ;  Vin- 
able  v.  Thompson,  11  Ala.,  147 ;  Stradder  v.  Lam- 
beth, 7  B.  Mon.,  589;  Stowe  v.  Wyse,  7  Conn.,  214; 
Norris  v.  Norris.  9  Dana,  17 ;  Blake  v.  Tucker.  12  Vt., 
39 ;  Stewart  v.  Butler,  9  Serg.  &  R.,  381 ;  Blake  v. 
Hall,  19  La.  Ann.,  49 ;  Barreda  v.  Silsbee,  21  How., 
146 ;  Marchioness  of  Anandale  v.  Harris,  2  P.  Wms., 
432;  Shelley  v.  Wright,  Willes,  9;  Ford  v.  Gray,  1 
Salk.,  285 :  6  Mod.,  44 :  Trevivan  v.  Lawrence,  1  Salk.. 
276 ;  Penrose  v.  Griffith,  4  Binn.,  231 ;  Denn  v.  Cor- 
nel, 3  Johns.  Cas.,  174,  note  ;  Carver  v.  Jackson,  4 
Pet.,  1.  note  in  Law.  Ed. 
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evidence  was  rejected.  The  overseers  of  New 
Berlin  were  clearly  entitled  to  show  this  fact, 
and  were  not  estopped  from  showing  it  by  the 
deed  or  mortgage,  to  which  they  were  not  par- 
ties. Such  a  conclusion  would  be  unjust,  by 
enabling  a  person  at  any  time  to  procure  a  set- 
tlement, by  a  purchase  without  payment,  and 
so  to  defeat  the  provision  in  the  Act.  It  is  a 
general  rule  that  parties  and  privies  are  es- 
topped from  contradicting  a  written  agreement 
by  parol  proof,  but  the  rule  does  not  extend 
to  strangers,  who  have  an  interest  in  inves- 
tigating and  knowing  the  real  truth  of  the 
case. 

The  judgment  of  the  court  below  must  be 
reversed,  and  the  order  of  the  two  justices 
quashed. 

Judgment  of  reversal. 

Cited  in— 37  N.  Y.,  95 ;  10  Barb.,  587 :  66  Barb.,  425; 
4  Frans.  App.,  353 ;  21  How.  (U.  S.),  169. 


231*]  *  WOODHULL  v.  HOLMES. 

Negotiable  Paper — A   Party  is  Competent  Wit- 
ness to  Prone  Certain  Fact*. 

A  note  was  drawn  by  H,  payable  to  M.  and  In- 
dorsed by  him.  It  was  held  that  M.,  the  indorser, 
was  a  competent  witness  to  prove  that  after  the 
note  was  so  made  aud  indorsed,  it  was  delivered  to 
a  third  person  to  be  presented  to  the  bank  for  dis- 
count, who,  instead  of  offering  it  at  the  bank, 
fraudulently  put  it  in  the  hands  of  a  broker.  A 
party  to  negotiable  paper  may  be  a  witness  to  prove 
facts  subsequent  to  the  due  execution  of  the  note, 
and  which  destroy  the  title  of  the  holder.  r»  _  __ 

Citations— 3  Burr.,  1516 ;  Doug.,  633 :  3  Johns.  Gas., 
259;  13  East,  134,  n.;  3  Johns.  Cas.,  185;  1  Day,  301 ; 
7  Tynjar,  470 :  Peake's  Cas.,  6;  1  Cai.,  258. 

THIS  was  an  action  of  assumpxit  on  a  prom- 
issory note  for  three  hundred  and  seven- 
ty-five dollars,  dated  29th  October,  1810,  made 
by  the  defendant,  payable  to  Elisha  Morrell, 
or  order,  sixty  days  after  date,  and-  indorsed 
by  Morrell. 

The  cause  was  tried  at  the  New  York  sit- 
tings, in  November,  1812.  before  Mr.  Justice 
Spencer. 

The  making  and  indorsement  of  the  note 
were  proved.  The  defendant  then  offered 
Morrell,  the  indorser,  as  a  witness,  to  prove 
that  neither  he  nor  the  maker  had  ever  re- 
ceived any  consideration  for  the  note  ;  that  he 
delivered  it  to  a  third  person,  in  order  to  have 
it  discounted  at  the  bank,  who  instead  of  of- 
fering it  at  the  bank,  put  it  in  the  hands  of  a 
broker.  This  testimony  was  objected  to/and 
overruled  by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff. 

Mr.  Antlion.,  for  the  defendant,  cited  2 
Campb.  Hep.,  574,  696;  1  Campb.  Rep.,  100; 
Peake,  6 ;  1  Caines'  Rep.,  274  ;  7  Mass.  T.  R., 
470. 

Mr.    Maynard,    for   the   plaintiff,    cited    3 

NOTE.— Negittialtlf,  paper.  Partie*  to  Mix  and  note* 
a«u'itiiej<i<e«  miitiiixt.  For  full  discussion,  see  Baker 
v.  Arnold.  1  Cai..  ar>8,  iwte. 

Competent  an  tnfactx  not  ten<lin<i  In  xhotr  original 
invalidity  of  internment*,  f.  a.  fraud  subsequent  to 
execution,  breach  of  condition,  or  usury.  SkildiiiR 
v  Warren.  15  Johns.,  270;  MoFadden  v.  Maxwell,  17 
Johns.,  1«« ;  Powell  v.  Waters.  17  Johns.,  170  ;  Tuthill 
v.  Davis,  20  Johns.,  285;  Stafford  v.  Kiee,  5  Cow..  23. 
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Caines'  Rep.,  279  ;  4  Mass.  T.  R.,  156  ;  1  Esp. 
Rep.,  177,  n.;  7  Mass.  T.  R.,  199  ;  2  Dal.,  194; 
7  Johns.  Rep.,  361;  1  Tauu.,  224;  Doug.. 
632  ;  6  Mass.  T.  R.,  428,  429. 

Per  Curiam.  The  question  arising  upon  this 
case  is,  not  whether  the  facts  offered  in  evi 
dence  by  the  defendant  were  not  sufficient  to 
cast  upon  the  plaintiff  the  necessity  of  show- 
ing that  he  gave  a  valuable  consideration  for 
the  note,  but  whether  the  indorser  was  a  com- 
petent witness  to  prove  those  facts.  He  was 
called  to  prove,  among  other  things,  this  fact, 
that  after  the  note  was  duly  executed  and  in- 
dorsed, it  was  delivered  to  a  third  person  to 
carry  to  the  bank  for  discount,  and  that  in 
stead  of  doing  this,  he  placed  it  in  the  hands 
of  a  broker.  Here  was  a  breach  of  trust  in 
the  third  person.  The  maker  probably  in- 
tended to  borrow  money  for  his  own  use  from 
the  bank,  on  the  credit  of  the  note  ;  and  it  is 
the  same  thing  as  if  the  third  person  had  lost 
the  note,  in  going  to  the  bank,  and  the  finder 
had  put  it  into  circluation,  *as  was  the  [*232 
casein  Grant  v.  Vaughan,  3  Burr.,  1516.  The 
note  was  put  into  circulation  by  fraud,  and 
the  holder  in  such  a  case  is  bound  to  show 
himself  a  bona  fide  possessor,  and  .if  he  omits 
to  do  this,  it  will  be  a  question  for  a  jury, 
whether  there  is  or  is  not  a  malejide  posxexxio. 
(Peacock  v.  Rhodes,  Doug.,  633  ;  Conroy  v. 
Warren,  3  Johns.  Cas.,  259  ;  Solo/nens  v.  The 
Bank  of  England,  13  East,  134,  n.)  The  in- 
dorser was  not  called  to  invalidate  the  note  in 
its  inception  and  creation,  by  showing  force 
or  fraud,  or  that  the  consideration  was  cor- 
rupt or  illegal,  but  he  was  called  to  show  that 
after  it  had  been  regularly  drawn  and  in- 
dorsed, and  delivered  to  a  third  person,  for  a 
particular  purpose,  lawful  in  itself,  and  con- 
sistent with  the  validity  of  the  note,  that  third 
person  deceived  them,  and  fraudulently  cir- 
culated the  note.  The  principle  sanctioned 
by  the  case  of  Winton  v.  Saidler,  3  Johns. 
Cases,  185,  which  excludes  the  party  to  nego- 
tiable paper  from  invalidating  it,  as  a  witness, 
does  not  apply  to  this  case.  Such  persons 
have  been  admitted  under  that  rule,  to  testify 
to  facts  subsequent  to  the  due  execution  of 
the  note,  and  which  goto  destroy  the  title  of 
the  holder.  The  cases  of  Webb  v.  Dnnforth,  1 
Day,  301  ;  Parker  v.  Hanson,  7  Tyng's  Mass. 
T. 'R.,  470;  Carrington  v.  MUner,  Peake's 
Cas.,  6;  and  Barber  v.  Arnold:  1  Caines' Rep., 
258,  all  concur  in  establishing  this  point. 

A  new  trial  ought  therefore  to  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 15  Johns.,  274  ;  18  Johns.,  168;  Anth.,240; 
5  Wend.,  69 :  ti  Wend.,  ti21  ;  9  Wend.,  172  :  10  Wend.. 
317:  12  Wend.,  4S7 ;  14  Wend.,  5!(0;  2  Sand.  Ch.,  313; 
73  N.  Y.,  273;  M  Harl>..  612;  1  Duer,  323 ;  2  McLean 
247. 


IN  THK  MATTKii  OK  DEMING  alias  DANIKLS, 
and  HI8  CIIILDKKN. 

Pa nln n  —  What  Arqn itn  <>ft  and  Kexfo res  to —  Of- 
fender in  Itt'xtored  to  the  Itinlit*  and  Dntifx  of 
a  Parent.  . 

It  seems  that  a  persoii    sentenced  to  the    State 
Prison,  for    life,  and  afterwards  pardoned,   Is  re- 
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stored  to  his  rights  and  duties  as  a  parent,  and  be- 
comes entitled  to  the  custody  of  his  infant  children, 
who  had  been  placed  under  the  care  of  a  guardian, 
appointed  during  his  civil  death.  The  effect  of  the 
pardon  is  to  acquit  the  offender  of  the  penalties  an- 
nexed to  the  conviction,  and  to  give  him  a  new 
credit  and  capacity;  but  it  does  not  effect  or 
annul  the  second  marriage  of  his  wife,  nor  the 
sale  of  his  property  by  persons  appointed  to  ad- 
minister on  his  estate,  nor  devest  his  heirs  of  the 
interest  acquired  in  his  estate  in  consequence  of  his 
civil  death. 
Citation— Hawk.,  tit.  Pardon,  ch.  37,  sees.  34,  54. 

A  MOTION  was  made  in  behalf  of  Deming 
for  the  allowance  of  a  writ  of  Jiabeas  cor- 
pus to  brin»  up  his  infant  children,  in  the  cus- 
tody of  their  mother  and  one  J.  S. 

It  appeared  that  Deming,  in  June,  1810, 
was  convicted  of  passing  counterfeit  money, 
and  sentenced  to  the  State  Prison  for  life,  hav- 
ing at  the  time,  a  wife  and  two  children,  and 
some  property.  By  the  statute  (sess.  24,  ch. 
233*]  58,  sec.  10),  persons  adjudged  *to  im- 
prisonment for  life,  in  the  State  Prison,  are 
declared  to  be  "civilly  dead  to  all  intents  and 
purposes  in  law."  In  January,  1811,  his  wife 
married  a  second  husband  ;  and  in  July,  1811, 
she  and  J.  S.  were  appointed  guardians  of  the 
children,  who  were  put  under  the  care  of  their 
mother  and  her  second  husband.  On  the  19th 
of  Mav,  1812,  Deming  obtained  a  pardon, 
from  the  governor,  by  which  he  was  "par- 
doned, remised,  and  released  from  the  offense, 
and  from  all  sentences,  judgments  and  execu- 
tions thereon  ;  and  he  now  claimed  the  pos- 
session and  custody  of  his  children.  The 
question  raised  for  the  consideration  of  the 
court  was,  whether  Deming,  by  the  pardon, 
was  restored  to  his  parental  rights,  and  en- 
titled to  the  custody  of  his  children  ? 

Per  Curiam.  The  court  do  not  mean  to  pre- 
clude a  further  and  more  full  consideration  of 
the  question  on  the  return  of  the  habeas  corpus, 
if  the  paities  should  not,  in  the  meantime,  ac- 
comodate  and  preclude  its  return  ;  but  the 
present  impression  of  the  court  is  in  favor  of 
the  applicant's  right,  and  the  following  rea- 
sons have  occurred  :  No  conviction  under 
our  law  works  corruption  of  blood,  or  for- 
feiture of  property,  except  in  cases  of  treason. 
The  effect  of  the  pardon  was  to  acquit  the  of- 
fender of  all  the  penalties  annexed  to  the  con- 
viction, and  to  give  him  a  new  credit  and  ca- 
pacity. The  limitation  to  the  operation  of  a 
pardon  on  his  antecedent  rights  is,  that  it  can- 
not devest  any  person  of  any  right,  or  inter- 
est, which  the  law  had  permitted  to  be  ac- 
quired and  vested,  in  consequence  of  the  judg- 
ment. (Hawk.,  tit.  Pardon,  ch.  37,  sec.  34, 
54.)  It,  consequently,  cannot  annul  or  af- 
fect the  validity  of  the  second  marriage  of  the 
wife,  nor  the  sale  of  any  of  the  property  of 
the  convict  by  the  persons  who  had,  in  the 
meantime,  been  appointed  to  administer  upon 
his  estate,  nor  his  heirs  of  the  vested  interest 
acquired  in  his  estate,  in  consequence  of  his 
civil  death.  But  the  pardon  restores  him  to 
the  relation  of  father,  and  there  cannot  have 
occurred  any  intervening  right  to  defeat  it. 
With  the  rights  it  would  seem  as  if  he  must 
be  restored  to  the  duties  of  a  parent,  and  be 
bound  to  maintain  and  protect  his  infant  chil- 
dren ;  and,  consequently,  entitled  to  the  cus- 
tody of  them.  The  guardian  appointed  dur- 
ing his  civil  death  was  but  a  trustee  without 
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any  vested  interest,  and  he  cannot  be  affected 
in  interest  by  a  cessation  of  that  trust.  Policy 
and  humanity  require  that  we  should  give  to 
the  convict  so  pardoned  as  complete  a  restora- 
tion *of  his  private  rights  as  may  be  [*234 
consistent  with  the  intervening  rights  and  in- 
terests of  others. 

The  writ  of  habeas  corpus  ought  to  be  al- 
lowed. 

Motion  granted. 
Cited  in-5  Hill,  197 :  95  U.  S.,  155. 


DEIDERICKS 

v. 

THE  COMMERCIAL  INSURANCE   COM- 
PANY OF  NEW  YORK. 

Marine  Insurance — Cargo  of  Separate  Articles 
Specified  and  Separately  Valued — Insured 
May  Abandon  any  one  Article  in  Case  of  Loss. 

Policy  of  insurance  on  a  cargo,  to  wit:  sugar,  mace 
and  logwood,  the  quantity  of  each  being  specified, 
and  separately  valued.  More  than  a  moiety  of  the 
sugar  having  become  damaged  by  the  perils  of  the 
sea,  the  insured  abandoned  the  whole  of  the  sugar, 
and  claimed  payment  for  a  total  loss  of  the  same. 
It  was  held,  that  if  different  sorts  of  goods  are  speci- 
fied, and  separately  valued  in  the  same  policy,  the 
insured  may  abandon  any  one  sort,  or  article,  in 
case  of  loss,  and  retain  the  rest,  in  the  same  manner 
as  if  the  different  articles  were  insured  by  different 
policies. 

Citations— Marsh.,  tit.  Abandonment,  sec.  3,  p.600 ; 
Le  Guidon,  ch.  7,  sees.  8,  9;  Emerigon,  torn.  2,  214; 
Valin,  torn.  2,  111 ;  Emerigon.  torn.  2,  215. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  schooner  Paulina,  on 
a  voyage  from  New  York  toFalmouth,  to  wit: 
upon  one  hundred  and  fifty  boxes  of  Havana 
sugar,  weighing  59,499  pounds  net,  valued  at 
$6,650  ;  five  hampers  of  mace,  weighing  seven 
hundred  and  fifty-seven  pounds  net,  valued  at 
$5,700,  and  four  tons  of  logwood,  valued  at 
two  hundred  and  fifty  dollars. 

The  vessel  sailed  on  the  voyage  insured  the 
2d  of  February,  1811,  and  experienced  such 
bad  weather,  and  sustained  such  injury,  that 
she  was  compelled,  from  necessity,  to  put  into 
the  port  of  Philadelphia.  On  a  regular  sur- 
vey, one  hundred  and  thirty-one  boxes  of  the 
sugar  insured  were  found  wet  and  injured  by 
sea  damage,  and  rendered  wholly  unfit  to  be 
reshipped  to  the  port  of  destination,  after  the 
repair  of  the  vessel. 

On  the  27th  February,  1811,  the  plaintiff 
abandoned  the  sugars  insured  to  the  defend- 
ants, and  claimed  payment  for  a  total  loss  of 
the  same.  The  defendants  refused  to  accept 
the  abandonment,  and  the  whole  of  the  sugars 
were  sold  by  a  mutual  agent  at  Philadelphia, 
without  prejudice  to  the  rights  of  the  parties, 
and  the  net  proceeds  of  the  sale  amounted  to 
$3,718.30. 

The  question  submitted  to  the  court  was, 
whether  the  plaintiff  was  entitled  to  recover 
for  a  total  loss  of  the  sugars,  or  only  for  a  par- 
tial loss.  If  for  a  total  loss,  it  was  agreed  that 


NOTE— Abandonment  of  specific  articles.  In  addi- 
tion to  the  above  case  of  Deidericks  v.  Commercial 
Ins.  Co.,  see  Vandenheuvel  v.  United  Ins.  Co.,  1 
Johns.,  406. 
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judgment  should  be  given  for  the  plaintiff  for 
$1,414.32,  with  interest  from  the  1st  of  April, 
1811,  being  the  sum  due  on  that  calculation. 
But  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  for  a  partial 
loss  only,  it  was  to  be  decided  on  what  prin- 
ciples the  same  should  be  adjusted,  whether 
according  to  the  New  York  or  Philadelphia 
weight,  there  being  a  difference  in  the  allow- 
ance of  tare  in  the  two  places.  According  to 
the  former,  allowing  fifteen  per  cent,  for  tare, 
235*]  the  weight  would  *be  531  cwt.  By  the 
latter  the  weight  would  be  558  cwt.  The 
sound  and  damaged  were  both  sold  according 
to  the  Philadelphia  weight. 

Mr.  Iloffnwin,  for  the  plaintiff. 

Mr.  Wells  for  the  defendant. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  submitted  to  the  court  upon 
two  points:  1.  Whether  the  plaintiff  is  entitled 
to  recover  as  for  a  total  loss  of  the  sugars, 
without  abandoning  the  other  part  of  the  c;;rgo 
insured  ;  and,  2.  If  not,  then  upon  what  prin- 
ciples shall  the  partial  loss  be  adjusted  ? 

The  first  point  is  entirely  new  with  us,  and 
does  not  appear  ever  to  have  been  discussed 
and  decided  in  the  English  courts.  Marshall, 
tit.  Abandonment,  sec.  3,  p.  600,  however,  lay:> 
down  the  right  of  a  partial  abandonment  in  a 
case  like  the  present.  He  admits  the  general 
rule  that  the  abandonment  ought  to  be  made 
for  the  whole  of  the  effects  insured,  and  not 
for  a  particular  part,  but  he  confines  the  rule 
to  the  case  where  the  contract  is  entire,  as, 
where  I  have  divers  sorts  of  goods  on  board  a 
ship,  and  I  insure  £1,000  on  the  whole,  with- 
out any  distinction.  But  he  says  that  if  I  in- 
sure the  articles  by  different  policies,  or  if  in 
the  same  policy  they  be  separately  valued,  I 
may  abandon  one  article  and  retain  the  rest, 
because  these  are,  in  effect,  distinct  insurances, 
though  in  the  same  policy.  In  the  present 
case,  the  insurance  was  upon  a  specified  quan- 
tity of  sugar,  mace,  and  logwood,  and  each 
article  separately  and  distinctly  valued  ;  there 
was  no  insurance  upon  the  whole  articles  in  a 
gross  sum,  and  the  sugars  alone  were  damaged 
beyond  a  moiety  of  their  value,  and  were  alone 
abandoned.  The  case  is,  therefore,  brought 
within  the  principle  advanced  by  Marshall, 
and  the  only  question  is  whether  this  court  will 
Tidopt  it  as  law.  This  will  depend  upon  the 
good  sense  or  authority  of  the  rule. 

The  rule  stated  by  Marshall  is  taken  from 
the  French  law. 

It  is  laid  down  in  T^e  Guidon,  ch.  7,  sees.  8 
and  9,  that  if  part  of  the  cargo  be  damaged, 
and  part  not,  the  assured  can  abandon  the 
damaged  part,  if  it  be  above  a  moiety  in  value, 
and  reserve  the  sound  part.  But  if  the  cargo 
consists  of  the  same  sort  or  kind  of  merchan- 
dise ;  as.  for  instance,  fruits,  grain,  salt,  &c., 
in  that  case,  it  is  said,  you  cannot  abandon  the 
part  which  is  damaged  and  retain  the  residue  ; 
though  if  the  cargo  consists  of  different  kinds 
iiJJO*]  or  sorts  *of  merchandise,  and  one  sort 
be  damaged,  you  may  abandon  the  whole  of 
the  sort,  or  species  of  the  cargo,  to  which  the 
damage  applies,  and  retain  the  other  sound 
articles.  Emerigon,  torn.  2,  214,  notices  these 
distinctions  in  Le  Guidon,  and  says  that  the 
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ordinance  of  the  marine,  in  art.  47,  has  estab- 
lished a  more  simple  rule  which  forbids  an 
abandonment  of  part  only.  But  this  rule  of 
ordinance,  he  observes,  requires  explanation  ; 
and,  therefore,  if  by  one  policy  I  insure  my 
sugar,  and  by  another  policy  my  indigo,  or  if 
in  the  same  policy  I  insure,  distinctly  and 
separately,  such  a  sum  upon  my  indigo,  I  can, 
in  case  of  loss,  retain  one  of  the  subjects  and 
abandon  the  other,  because  they  are  the  same 
as  distinct  insurances.  Valin,  torn.  2,  111, 
seems  to  adopt  the  same  construction  of  the 
ordinance,  and  to  confine  the  article  to  the  case 
of  insurance  upon  the  totality  of  a  cargo,  with- 
out distinction  of  objects.  Emerigon,  torn.  2, 
I  215,  illustrates  the  same  distinction,  by  the  case 
i  of  an  insurance  in  the  same  policy  of  ship  and 
j  cargo,  distinguishing  how  much  upon  the  one 
and  how  much  upon  the  other,  and  the  ship  be- 
comes disabled,  the  assured  may  abandon  the 
ship  without  abandoning  the  cargo,  though  he 
says  the  rule  would  have  been  different  if  both 
had  been  insured  by  one  entire  sum  without 
distinction. 

There  is  nothing  very  unreasonable  in  this 
doctrine,  and  upon  the  sanction  of  such  author- 
ity, and  in  the  absence  of  all  authority  to  the 
contrary,  the  court  do  not  feel  themselves  at 
liberty  to  reject  it. 

The  plaintiff  is,  accordingly,  entitled  to  re- 
cover for  a  total  loss  of  the  sugar,  and  judg- 
ment is  rendered  according  to  the  provision  in 
the  case. 

Judgment  for  the  plaintiff. 

Cited  ln-73N.  Y.,  460  :  7  W.  Dig.,  59. 


SHAW  ET   AL.  v.   CRAWFORD. 

Public  Highways — A  River  may  become  a  Public 
Highway — Action  Lies  for  Obstructing. 

Battenkill,  in  the  County  of  Washington,  though 
not  enumerated  in  the  statute  declaring  certain 
rivers  and  streams  public  highways  (sess.  24,  ch.  186, 
sec.  34) ;  yet,  having  been  used  as  such  by  the  public 
for  the  purpose  of  rafting  down  boards  and  timber 
for  more  than  28  years,  the  usage  has  created  a  pub- 
lic right,  and  an  action  will,  therefore,  lie  against 
the  owner  of  a  mill-dam  for  so  obstructing  the 
navigation  as  to  injure  the  raft  of  the  plaintiff 
in  passing  over. 

Citations-SCai.,  315, 319 : 1  Camp.,  260, 463 ;  6  East.. 
208  ;  4  Tyng.  522. 

IN  ERROR,  o«  certiorari  from  a  justice's 
court.  Crawford  sued  Shaw  and  several 
others,  before  the  justice.  Three  of  the  defend- 
ants appeared,  and  the  plaintiff  declared  for 
damages  done  *to  his  boards,  at  the  mill  [*237 
of  the  defendants,  on  the  Battenkill,  in  Wash- 
ington County,  in  November,  1810.  The  de- 
fendants pleaded  the  general  issue,  and  there 
was  a  trial  by  jury.  The  plaintiff  proved,  hy 
three  witnesses,  that  the  Battenkill  had  been 
used  for  rafting  for  above  thirty-six  years  ; 
and  another  witness  testified  that  he  had 
known  it  to  be  so  used  for  twenty  six  years.  It 
was  also  proved  that  the  apron  of  the  defend- 
ants' mill  dam  was  out  of  repair  ;  that  when 
it  was  in  repair,  light  cribs  or  boards  would 
float  over  the  dam  in  safety  ;  that  the  defend 
ants  had  long  kept  an  apron  over  the  dam  : 
that  when  the  plaintiff's  raft  of  boards  was 
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taken  down  the  kill,  there  was  a  large  stick  of 
timber  run  over  where  the  apron  ought  to  be, 
and  where  the  rafts  usually  pass  down,  and  by 
reason  of  that  obstruction,  the  plaintiff  sus- 
tained damages,  in  the  loss  of  his  boards,  to 
the  amount  of  eighteen  dollars.  The  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that 
the  Battenkill  was  not  a  public  highway  ;  but 
the  justice  charged  the  jury  that  it  was  a  public 
highway,  and  a  verdict  was  found  for  the 
plaintiff. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  According  to  the  authority  of 
Sir  Matthew  Hale,  and  which  was  cited  in 
Palmer  v.  MuUigan,  3  Caines'  Rep.,  315,  319,  a 
river  not  navigable  in  the  common  law  sense 
of  the  term,  and  though  the  fee  of  it  belongs 
to  the  owners  of  the  adjoining  banks,  may  still 
be  liable  to  the  public  uses  of  rafting  and  boat 
navigation,  as  a  public  highway.  The  Batten- 
kill  has  been  used  for  rafting  for  twenty-six 
years  and  upwards.  This  was  fully  proved 
upon  the  trial,  and  no  right  was  set  up  in  oppo- 
sition to  the  right  founded  on  this  usage.  A 
usage  of  this  length  of  time  will,  of  itself ,  grow 
into  a  public  right,  and  especially  where  the 
public  interest,  or  public  convenience,  is  essen- 
tially promoted.  Thus  a  private  passage  lead- 
ing from  one  part  of  a  public  street  to  another, 
and  being  open  to  all  the  world,  for  a  great 
number  of  years,  was  held  by  Lord  Ellen- 
borough  to  grow  into  a  public  right,  which 
could  not  be  interrupted.  (Rex  v.  Lloyd,  1 
Campb.,  260.)  In  the  case  of  BaMon  v.  Ben- 
sttd,  1  Campb.,  463,  Lord  Ellen  borough  also 
ruled,  that  twenty  years  exclusive  enjoyment 
of  water,  in  any  particular  manner,  affords  a 
conclusive  presumption  of  right  in  the  party  so 
enjoying  it.  The  case  of  Bealea  v.  Shaw,  6 
East,  208,  was  a  solemn  decision  of  the  K.  B. 
on  that  very  point. 

Though  the  Battenkill  be  omitted  in  the 
238*j  statute  declaring  certain  *rivers  and 
streams  public  highways,  this  omission  cannot 
prejudice  or  impair  the  right  which  the  public 
may  have  acquired  by  usage.  The  object  of 
the  Act  was  not  to  release  any  public  right,  but 
to  ascertain  and  declare  it,  in  cases  where  it 
otherwise  might  have  been  doubtful,  or  liable 
to  dispute  and  interruption.  When  a  river  is 
so  far  navigable  as  to  be  of  public  use  in  the 
transportation  of  property,  the  public  claim  to 
such  navigation  ought  to  be  liberally  supported. 
The  free  use  of  waters  which  can  be  made 
subservient  to  commerce,  has,  by  the  general 
sense  of  mankind,  been  considered  as  a  thing 
of  common  right.  Individuals  who  occupy 
the- adjoining  banks  may  use  the  waters  for 
their  own  emolument,  so  far  only  as  it  can  be 
done  without  any  material  interruption  of  the 
public  use.  Every  owner  of  a  mill  dam  on  a 
stream  which  fish  from  the  ocean  annually 
visit,  is  bound  to  provide  a  convenient  passage 
way  for  the  fish  to  ascend.  This  point  was 
lately  decided  by  the  Supreme  Court  of  Massa- 
chusetts, in  the  case  of  Stouqhton  v.  Baker, 
4  Tyng's  Mass.  T.  R,  522.  The  civil  law  con- 
tains ample  and  precise  regulations  on  the 
whole  of  this  subject.  Every  impediment  to 
the  natural  course  and  the  natural  use  of  rivers 
and  streams,  which  essentially  contribute  to 
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the  public  benefit,  becomes  a  public  nuisance. 
Judgment  affirmed. 

Cited  in— 17  Johns..  211 ;  6  Cow..  376 ;  13  Wend., 
371;  22  Wend.,  451;  «N.  Y.,  558;  33  N.  Y.,  473;  72  N. 
Y.,  216 ;  6  Barb.,  270 ;  8  Barb.,  244 ;  18  Barb.,  281 ;  30 
Barb.,  18;  65  Barb.,  234;  3  Wood.  &  M.,  549;  31 
Mich.,  343. 


WENTWORTH  v.  BARNUM. 

Justice   Court — Prior    Suit  Good  Plea  in  Bar 
when. 

In  an  action  before  a  justice,  a  prior  suit  by  the 
defendant  against  the  plaintiff  before  a  justice, 
being  a  good  plea  in  bar,  under  the  statute,  it  makes 
no  difference  whether  such  suit  was  commenced 
by  a  summons  or  a  warrant. 

Citation— 1  Johns.,  283. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Barnum  sued  Wentworth,  before 
the  justice,  by  a  warrant  taken  out  on  his  own 
oath.  He  declared  for  work  and  labor,  &c., 
and  on  a  special  agreement  for  threshing  wheat. 
The  defendant  pleaded,  that  before  the  issuing 
of  the  warrant  in  the  cause,  he  had  commenced 
an  action  of  trespass  on  the  case,  by  summons, 
against  Barnum,  and  which  had  been  returned 
personally  served.  The  plaintiff  replied  that 
his  suit  was  by  warrant,  on  oath,  &c.  The 
justice  decided  that  as  the  warrant  was  issued  on 
oath,  as  required  by  the  statute,  and  the  plaint- 
iff still  insisted  that  he  was  afraid  of  losing  his 
debt  if  delay  was  made,  the  plaintiff  ought  not 
to  be  nonsuited,  and  overruled  the  defendant's 
plea,  and  proceeded  to  try  the  cause,  and  gave 
judgment  for  the  plaintiff. 

*Per  Curiam.  The  plaintiff,  by  his  [*23O 
replication,  admitted  the  truth  of  the  plea  of  a 
prior  suit  commenced  against  him  by  the  de- 
fendant, which,  according  to  the  settled  con- 
struction of  the  statute,  is  a  good  and  sufficient 
bar  to  the  action  ;  and  whether  such  suit  be  by 
warrant  or  summons,  can  make  no  difference. 
(1  Johns.  Rep.,  283.)  The  judgment  must  be 
reversed. 

Judgment  reversed. 
Cited  in-3  Daly,  265. 


BUNN  v.  CROUL. 

Justice  Court — Error  for  Justice  to  Answer 
Question  of  Fact  by  Jury  in  Absence  of 
Parties. 

In  an  action  before  a  justice,  after  the  jury  had 
retired  to  deliberate  on  their  verdict,  they  re- 
quested the  justice  to  inform  them  whether  a  cer- 
tain point  of  evidence  had  been  given,  and  the  jus- 
tice answered  their  inquiry.  This  was  held  errone- 
ous, and  the  judgment  was  reversed  ;  it  not  appear- 
ing that  it  was  done  with  the  consent  or  in  the  pres- 
ence of  the  parties. 

IN  ERROR,   on  certorari  from  a  justice's 
court.     Croul  brought  an  action  on  the  case 
against  Bunn,  before  the  justice.     He  declared 
for  damages  done  by  the  defendant  to  a  certain 
trunk  and  clothes.     The  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  writ  was  in 
case,  and  the  declaration  in  trespass  ;  but  the 
justice  overruled  the  motion.     The  defendant 
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then  pleaded  the  general  issue.  The  evidence 
was  not  set  forth  in  the  return.  The  justice 
stated  that  while  the  jury  were  deliberating  on 
their  verdict,  he  was  requested  by  the  jury  to 
inform  them  whether  a  particular  point  of  evi- 
dence had  been  given,  stating  it  to  him.  The 
justice  informed  the  jury  that  it  had  been 
given,  and  mentioned  the  witnesses  who  had 
testified  to  the  facts.  A  verdict  was  found  for 
the  plaintiff,  on  which  the  justice  gave  judg- 
ment. 

Per  Curiam.  It  cannot  fairly  be  inferred, 
from  the  return,  that  the  explanation  given  by 
the  justice  to  the  jury,  after  they  had  retired  to 
make  up  their  verdict,  was  by  the  consent  or 
in  the  presence  of  the  parties  ;  if  it  was  not,  the 
-allowance  of  such  a  practice  would  be  danger- 
ous to  the  rights  of  parties.  The  justice's  recol- 
lection might  not  be  accurate  as  to  what  the 
witnesses  had  said;  and  for  that  reason  the  testi- 
mony might  be  misstated,  when,  if  the  parties 
were  present,  or  the  witnesses  again  called  to 
repeat  their  testimony,  any  mistake  might  be 
corrected.  The  judgment  must  be  reversed. 

Judgment  reversed. 

Distinguished— 13Wend.,  275. 

Cited  in— 15  Johns..  88:  24  Wend.,  187;  51  N.  Y., 
561  :  18  Hun,  367:  8  Barb.,  565;  55  Barb.,  500;  51 
How.  Pr.,  474:  41  Super.,  176;  3  Leg.  Obs.,  290. 


24O*]    *BAKER  v.  DUMBOLTON. 

Pleadings  in  Justice  Court — Matters  of  Form, 
How  Regarded  —  Two  Causes  of  Action 
Joined. 

D.  sued  B.  before  a  justice  by  a  summons  in  tres- 
pass on  the  case,  and  declared  for  a  trespass,  for 
breaking  his  close  by  the  hogs  of  the  defendant,  and 
als<)  for  a  pound  breach  or  rescous.  It  was  held  that 
the  two  causes  of  action  might  be  joined  in  the  same 
•declaration. 

It  seems  that  a  variance  between  the  summons 
and  the  declaration,  as  to  the  action,  is  not  fatal,  the 
pleadings  and  proceedings  before  justices,  in  mut- 
ters of  form,  being  regarded  with  great  liberality. 

Citation— 2  Chitty's  PI.,  297. 

IN  ERROR,  on  cerliorari  from  a  justice's 
court.  Dumbolton  sued  Baker,  before  the 
justice,  by  summons,  in  trespass  on  the  case. 
The  plaintiff  declared,  for  that  the  hogs  of  the 
defendant  had  broken  into  the  inclosureof  the 
plaintiff,  on  the  17th  June,  1812,  and  destroyed 
his  corn,  &c.,  and  also,  for  that  the  defendant 
on  that  day,  had  broken  open  the  pound,  »fec. 

The  defendant  made  several  objections  to 
the  plaintiff's  demand  and  proceeding,  which, 
by  consent  of  the  parties,  were  postponed  to 
the  trial,  when  the  justice  consented  to  take 
into  consideration  any  objections  the  defendant 
might  urge.  A  venire  was  issued,  and  the 
cause  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  for  five  dollars. 

It  appeared  that  the  summons  was  against 
B.  and  his  wife  ;  but  it  was  not  served  upon 
her,  nor  did  she  appear,  and  a  noUeprouqui  as 
to  her  was  entered  by  the  plaintiff,  and  she  was 
not  named  in  the  subsequent  proceedings  in 
the  cause.  On  the  trial  the  defendant  objected 
to  the  plaintiff's  proceeding  against  him  alone, 
without  his  wife  ;  and  the  objection  was  over- 
ruled. The  defendant  then  objected  to  the 
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variance  between  the  action  stated  in  the  sum- 
mon:, and  the  plaintiff's  declaration,  the  one 
being  trespass  on  the  case,  and  the  other  tres- 
pass, which  objection  was  also  overruled  by  the 
justice.  The  trespass  by  the  hogs  of  the  defend- 
ant was  proved  ;  and*  that  the  plaintiff  was 
poundmaster,  and  impounded  the  hogs  in  his 
barnyard,  and  that  the  wife  of  the  defendant 
came  and  took  them  out.  The  damages  were 
proved  to  the  amount  of  six  dollars  and  fifty 
cents.  The  jury  found  a  verdict  for  five  dollars, 
stating  at  the  same  time,  that  the  plaintiff  ought 
to  have  treble  damages,  but  the  plaintiff  con- 
tended and  the  justice  considered  it  to  be  a  ver- 
dict for  single  damages  only,  and  gave  judg- 
ment accordingly.  Numerous  errors  were  as- 
signed by  the  plaintiff  in  error,  chiefly  as  to 
form. 

Per  Curiam.  There  was  no  well  founded  objec- 
tion to  joining  a  count  for  the  trespass  damage 
feasant  with  the  count  for  the  pound  breach  or 
rescous ;  and  it  is  usual  to  join  them.  (2 
Chitty's  PI.,  297,  n.)  If  the  variance  between 
the  summons  and  declaration  would  have  been 
fatal  (which  we  do  not  concede),  *be-  [*241 
cause  the  one  was  trespass  on  the  case,  and  the 
other  trespass,  yet  the  objection  was  waived 
by  the  defendant  when  he  consented  to  post- 
pone it  until  the  jury  were  sworn  on  the  trial. 
The  plaintiff  had  also  a  right  to  discontinue 
the  action  against  the  wife,  and  to  proceed 
against  the  husband  alone.  The  trespass  and 
the  rescue  were  fully  proved,  and  the  jury  as- 
sessed single  damages.  The  merits  of  the 
cause  were  fairly  tried,  and  are  entirely  in 
conformity  with  the  verdict.  The  objections 
made  by  the  defendant  were  frivolous  in  their 
nature.'and  went  merely  to  matters  of  form, 
which  are  always  liberally  regarded  in  pro- 
ceedings before  a  justice.  "The  judgment  be- 
low must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 16  Johns.,  162. 


SACKRIDER  ET  AL.  «.  BEERS  ET  AL. 

Riparian  Proprietors — Miixt    Use    Water  so  a* 
Not  to  Injure  Neighbors  Beloir. 

Though  the  owner  of  the  soil  on  a  public  river 
has  a  right  to  erect  a  mill  on  his  land,  he  must  so 
construct  his  dam,  and  use  the  water,  as  not  to  in- 
jure his  neighbor  below  in  the  enjoyment  of  the 
same  water,  according  to  its  natural  course;  and  if 
he  so  diverts  the  wafc'r  as  to  injure  the-  mill  of 
another  below,  he  is  liable,  in  damages,  to  th« 
amount  of  the  injury  sustained. 

Citation— 3  Cai.,  330. 

IN  ERROR,  on  ffrthrari  from  a  justice's 
court.  B.  &  B.  sued  S.  &  S.  before  the  jus- 
tice. The  declaration  was  for  diverting  the 
water  course  of  the  plaintiffs,  by  which  the 
plaintiff*  were  disturbed  in  the  enjoyment  of 
their  grist  mill.  The  defendants,  'S.  «&  S., 
pleaded  not  guilty.  It  was  proved  that  the 
defendants  erected  their  saw  mill  and  dam  in 
ISOfl.  across  the  Delaware  River,  about  fifty 
rods  above  the  mill  dam  of  the  plaintiffs, 
which  had  been  built  and  used  for  above 
eighteen  years  before.  The  defendants  took 
the  water  out  of  the  river  at  their  dam  into  a 
raceway  on  the  northwesterly  side  of  the  river. 
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and  which  emptied  again  into  the  river,  about 
forty  rods  below  the  dam  of  the  plaintiffs. 
The  defendants  owned  the  land  on  the  westerly 
side  of  the  river,  and  the  plaintiffs'  mill  is  on 
the  southeasterly  side  ;  and  they  also  take  the 
water  through  a  raceway  which  is  returned 
again  into  the  river  below  the  mouth  of  the 
raceway  of  the  defendants.  The  jury  found 
a  verdict  for  the  plaintiffs,  on  which  the  justice 
gave  judgment. 

Mr.  Foot  for  the  plaintiffs  in  error. 

Mr.  D.  Ruggles,  contra. 

Per  Curiam.  There  is  no  just  objection  to 
the  recovery  of  the  plaintiffs  below.  The  de- 
fendants were  answerable  in  damages  for  the 
242*]  *injury  to  the  plaintiffs  in  the  enjoy- 
ment of  their  mill,  by  diverting  the  natural 
course  of  the  water.  The  defendants  had,  no 
doubt,  a  right  to  build  a  mill  on  their  land  ; 
but  they  must  so  construct  the  dam,  and  so 
use  the  water,  as  not  to  injure  their  neighbors 
below  in  the  enjoyment  of  the  same  water  ac- 
cording to  its  natural  course.  (SCaines'  Rep., 
820.)  The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 12  N.  Y.,  391 ;  17  Hun,  361 ;  8  W.  Dig., 
375 ;  71  Ind.,  321. 


HARRISON  ».  SAWTEL. 

Request  to  Become  Special  Bail — Promise  to  In- 
demnify not  Within  Statute  of  Frauds. 

Where  A,  being  bound  to  indemnify  B  in  a  cer- 
tain suit  in  which  he  was  arrested,  requested  C  to 
become  special  bail  for  B,  and  promised  to  indem- 
nify him  ;  it  was  held  to  be  an  original  undertak- 
ing by  A,  and  that  C  was  entitled  to  recover  against 
him  the  expenses  he  had  been  put  to  in  endeavor- 
Ing  to  obtain  a  surrender  of  B. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Sawtel  sued  Harrison  before  the 
justice  ;  and  declared  that  at  the  special  in- 
stance and  request  of  H.  he  (S.)  had  became 
special  bail  in  the  Court  of  C.  P.  for  one  Foot, 
in  a  suit  brought  against  him  by  one  Hallen- 
back  ;  by  reason  whereof  he  had  laid  out  and 
expended  a  large  sum  of  money,  and  per- 
formed labor,  &c.,  in  the  pursuit  of  the  said 
Foot,  in  order  to  surrender  him  in  that  suit, 
&c.  Defendant  pleaded  the  general  issue.  It 
appeared  that  Sawtel  was  bail  to  the  sheriff, 
in  the  suit  in  the  C.  P.,  and  that  at  the  re- 
quest of  Harrison  (who  held  himself  bound  to 
indemnify  Foot  in  that  action),  Sawtel  be- 
came special  bail,  &c.,  and  the  defendant.  H. 
promised  to  indemnify  him.  It  was  also 
proved  that  the  plaintiff  had  sustained  dam- 
ages in  seeking  Foot  to  surrender  him,  &c., 
and  that  the  defendant  offered  to  pay  the 
plaintiff  in  goods  and  had  paid  him  a  small 
part  of  his  demand.  It  was  objected  by  the 
defendant  s  counsel  that  the  undertaking  of 
the  defendant  to  indemnify  the  plaintiff,  not 
being  in  writing,  was  void  by  the  statute  of 
frauds  ;  but  the  justice  decided  that  it  was  an 
original  undertaking,  and  overruled  the  ob- 
jection, and  gave  judgment  for  the  plaintiff. 

Mr.  P.  Van  Vechten  for  the  plaintiff  in 
error. 

Mr.  Sedgwick,  contra. 
1016 


Per  Curiam.  This  was  not  a  promise  to 
pay  the  debt,  or  answer  for  the  default,  of 
another  person.  It  was  an  original  promise 
between  the  parties  to  it,  that  one  of  them 
would  indemnify  *the  other,  if  he  [*243 
would  become  special  bail  for  a  third  person 
whom  the  defendant  was  bound  to  protect  and 
save  harmless  in  the  suit.  It  was  done  at  the 
request,  and  for  the  benefit,  of  the  defendant, 
as  it  saved  him  from  becoming  bail  himself, 
or  procuring  some  other  person  to  become 
bail.  The  case  had  nothing  to  do  with  the 
statute  of  frauds,  and  there  was  a  considera- 
tion for  the  promise,  the  advantage  resulting 
to  the  defendant  from  the  plaintiff's  becoming 
bail.  The  defendant  being  answerable  for 
the  party  sued,  the  becoming  bail  for  the 
party,  at  the  request  of  the  defendant,  was  as 
beneficial  as  if  the  plaintiff  had  become  bail 
for  the  defendant  himself.  The  damages 
were  proved  by  the  expenses  the  plaintiff  had 
been  put  to,  in  endeavoring  to  surrender  Foot, 
and  the  defendant  had  acknowledged  the 
plaintiff's  demand,  and  paid  a  part  of  it.  The 
recovery,  therefore,  was  just,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
Cited  in— 5  Hill,  487 ;  12  N.  Y.,  467 ;  4  Barb.,  138, 


HICKS  v.  BURHANS  ET  AL. 

Contract —  Written  Promise  to  Pay,  Founded  on- 
Past  Consideration,  is  Good. 

A  written  promise  to  pay,  founded  on  a  past  con- 
sideration, may  be  good,  if  the  past  services  are  al- 
leged to  have  been  done  on  request ;  and  if  not  so 
laid,  a  request  may  be  implied  from  the  beneficial 
nature  of  the  consideration,  and  the  circumstance* 
of  the  case. 

Citation— 1  Cai.,  585,  586. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  B.  and  others  brought  an  action  of 
assumpifit  against  Hicks,  before  the  justice. 
The  cause  was  tried  by  a  jury.  The  plaint- 
iffs gave  in  evidence  a  writing  dated  the  16th 
of  January,  1808,  signed  by  the  defendant 
and  ten  others,  reciting  that  whereas  the 
plaintiffs  had,  previous  to  the  date  of  the 
writing,  been  in  pursuit  of  several  persons 
who  had  absconded  and  were  in  debt  to  the 
subscribers,  they,  the  subscribers,  promised  to 
pay  to  the  plaintiffs,  or  either  of  them,  an 
equal  proportion  of  all  the  expenses  which  the 
plaintiffs  had  been  at  in  pursuing  such  fugi- 
tive debtors,  and  also  promised  to  pay  their 
equal  proportion  of  all  further  expenses  the 
plaintiffs  should  be  at  in  further  pursuing  the 
said  persons,  &c.  The  plaintiffs  proved  an 
account  of  the  expenses,  amounting  to  about 
one  hundred  and  thirty-eight  dollars  ;  and  that 
the  defendant  examined  the  account  when 
presented  to  the  creditors,  and  made  no  ob- 
jection to  it,  except  to  a  charge  of  twenty  dol- 
lars. 

The  jury  gave  a  verdict  for  the  plaintiffs  for 
seventeen  dollars,  on  which  the  justice  gave 
judgment. 

Per  Curiam.     The  written  promise  to  pay, 

if  founded  on  a  *past  consideration,  [*244 
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may  be  good,  if  the  past  service  be  laid  to 
have  been  done  on  request :  and  if  not  so  laid, 
a  request  may  be  implied  from  the  beneficial 
nature  of  the  consideration,  and  the  circum- 
stances of  the  transaction.  (1  Caines'  Rep., 
585,  586.)  Here  the  past  service  consisted  in 
an  expensive  pursuit,  by  the  plaintiff,  of  cer- 
tain fugitive  debtors,  who  were  indebted  to 
the  defendant  and  others ;  and  it  appeared 
that  the  plaintiffs  had  exhibited  their  accounts, 
at  a  meeting  of  the  creditors,  and  that  the  de- 
fendant examined  them,  and  made  no  objec- 
tion, except  to  a  single  item  of  the  charges.  A 
request,  in  this  case,  might  have  been  implied  ; 
and  we  ought  to  intend  it  to  have  been  proved 
upon  the  trial.  There  are  no  formal  plead- 
ings in  the  case,  and  the  return  does  not  nega- 
tive the  fact  of  a  request. 

There  was  no  other  objection  raised  that 
merits  notice.  The  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 

rited  in -7  Cow.,  360;  25  Wend.,  452 ;  18  N.  Y.,  330  : 
44  Barb.,  604 ;  7  Boa.,  460. 


MOORE  ».  FOX 

Statute  of  Frauds — Promise  not  to  be  Performed 
Within  a   Year. 

To  bring  a  promise,  or  agreement,  within  the 
eleventh  section  of  the  statute  of  frauds  (sess.  10, 
ch.  44),  there  must  be  an  express  and  specific  agree- 
ment not  to  be  performed  within  the  space  of  one 
year.  If  the  thing1  promised  may  be  performed 
within  a  year,  it  is  not  within  the  statute.  A  prom- 
ised to  pay  B  two  dollars  a  year  for  his  services  as  a 
minister  in  a  certain  church,  and  having  paid  for 
several  years,  half-yearly,  it  was  held  to  be  a  valid 
promise,  for  the  jury  might  infer  that  it  was  a 
promise  to  pay  half-yearly. 

Citation— 3  Burr.,  1278. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Fox  brought  an  action  of  assump- 
xit  against  Moore  before  the  justice ;  and  de- 
clared that  the  defendant  Moore  was  indebted 
to  him  for  services  as  a  minister  for  two  years, 
to  the  amount  of  four  dollars,  which  Moore 
promised  to  pay  at  the  rate  of  two  dollars  a 
year.  The  defendant  pleaded  non  nsitampia't, 
with  notice  that  the  church,  of  which  the 
plaintiff  below  was  minister,  was  incorpor- 
ated, and  had  trustees  appointed  pursuant  to 
statute  for  the  incorporation  of  religious  so- 
cieties. There  was  a  trial  by  jury.  The 
plaintiff  proved  by  P.  L.  that  the  defendant 
told  the  witness,  about  six  years  before,  that 
he  had  promised  to  pay  the  plaintiff  two  dol- 
lars a  year  for  his  services  as  minister,  and 
since  that  time  the  defendant  had  continued 
to  pay  two  dollars  a  year,  in  half-year  pay- 
ments, until  about  two  years  ago.  The  de- 
fendant told  the  witness  he  would  pay  the 
plaintiff,  but  he  had  not  done  it.  The  plaint- 
iff has  continued  to  preach  in  the  same  church 
and  to  the  same  congregation. 

It  was  admitted,  by  the  plaintiff's  counsel, 
that  the  agreement  with  the  plaintiff  was  by 
parol,  no  written  contract  having  been  entered 
245*]  *into  between  him  and  the  defendant, 
or  other  members  of  his  church,  as  to  the 
payment  of  his  salary  ;  but  that  his  depcnd- 
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ence  was  on  the  parol  agreement  of  the  indi- 
vidual members. 

The  defendant's  counsel  then  moved  for  a 
nonsuit,  on  the  ground  that  this  parol  con- 
tract was  void  by  the  statute  of  frauds  ;  but 
the  justice  decided  that  the  cause  should  go 
to  the  jury,  as  it  did  not  appear  from  the  con- 
tract but  that  it  was  to  pay  within  one  year. 

The  plaintiff  further  proved  that  the  defend- 
ant had  paid  the  sum  of  two  dollars,  for 
several  years,  in  half-yearly  payments. 

The  defendant  offered  parol  evidence  of  the 
incorporation  of  the  church  under  the  statute, 
and  of  the  appointment  of  the  trustees,  &c., 
but  the  evidence  was  rejected  as  inadmissible. 

The  jury  found  a  verdict  for  ihe  plaintiff 
for  four  dollars,  on  which  the  justice  gave 
judgment. 

Per  Curiam.  The  promise  was  valid,  and 
not  within  the  statute  of  frauds,  for  it  does 
not  appear  but  that  it  was  to  be  performed 
within  a  year.  It  was  to  be  performed  accord- 
ing and  in  proportion  to  the  service  rendered, 
and  the  render  of  service  was  to  commence 
immediately  ;  and  as  the  defendant  had  for 
several  years  paid  half-yearly,  the  jury  had  a 
right  to  presume  that  the  promise  was  to  pay 
half-yearly.  To  bring  the  case  within  the 
statute  of  frauds,  there  must  be  an  express  and 
specific  agreement  not  to  be  performed  within 
the  space  of  a  year  ;  and  if  the  thing  may  be 
performed  within  the  year,  it  is  not  within 
the  Act.  (Fenton  v.  Embler,  3  Burr.,  1278.) 
This  was  a  clear  case  of  an  express  agree- 
ment to  pay  for  services  to  be  rendered,  and 
the  recovery  was  just.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Cited  in— 14  Johns.,  192;  7  Cow.,  265;  10  Wend.,. 
428;  13  Wend.,  309;  3  Hill,  130;  2  Sand.  Ch.,  93;  1» 
N.  Y.,  307  :  62  N.  Y.,  564;  19  Hun,  236;  23  Hun,  396  : 
35  Barb.,  576  ;  7  R.  I..  334. 


*DEXTER 


HAZEN  AND  ARNOLD. 


[*24« 


1.  Justice  Court  —  Judgment  —  Bar  when  Plead- 
ed or  Notice  Given.  2.  Action  not  Maintain- 
able Under  Licence  or  Gratuitous 


In  an  action  before  a  justice,  the  defendant,  if  bi- 
n-lies on  a  former  trial  and  judgment,  in  liar,  must 
plead  it,  or  give  notice  of  it,  at  the  time  of  joining 
issue  in  the  cause.  It  is  too  late,  lifter  pleading  the 
general  issue-,  to  set  up  that  defense  at  the  trial. 

Where  A  told  li  that  he  might  go,  pass,  and  re- 
puss,  with  his  teams,  over  the.  land  of  A,  un<l  A 
afterwards  shut  up  the  fence,  so  that  H  could  not 
pass;  it  was  held  to  tie  a  mere  gratuitous  license  or 

Cromise,  on  which  no  action  could  be  maintained 
>  H. 
Citation  -8  East,  308. 

IN   ERROR,  on  certiontri  from   a   justice's 
court.   II.  &  A.  sued  I),  before  ihe  justice. 
The  plaintiffs  declared  that  whereas,  on  or  be- 
fore  the    20th    May   last,  the  defendant   had 
!  promised  and  engaged  with  the  plaintiffs,  that 
I  they  might  go,  pass    and    renass    with    their 
teams,  i.vc.,  over  certain  lands  and   premises 
of    the   defendant  ;   that    he,    the   defendant, 
afterwards  ploughed  up  the  land  and  shut  up 
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and  fenced  it,  and  stopped  the  plaintiffs  from 
passing  over  the  land,  contrary  to  his  agree- 
ment, &c.  The  defendant  pleaded  non  a&- 
»umjmt,  and  a  set-off  for  two  days'  work. 
The  trial  of  the  cause  was  adjourned,  at  his 
request,  for  three  months.  There  was  a  trial 
by  jury ;  and  the  defendant  then  offered  in 
evidence  a  trial  and  judgment  between  the 
same  parties  before  another  justice,  in  an  ac- 
tion brought  by  D.  against  H.  &  A.  The 
evidence  was  objected  to  by  the  plaintiffs' 
counsel,  on  the  ground  that  it  ought  to  have 
been  pleaded,  or  notice  given  of  it,  at  the  time 
issue  was  joined,  and  that  it  was  now  too 
late  ;  and  the  justice  overruled  the  plea. 

The  agreement,  as  stated  in  the  plaintiffs' 
declaration,  and  the  refusal  of  the  defendant, 
was  proved.  The  jury  found  a  verdict  for 
the  plaintiffs. 

Per  Curiani.  The  evidence  of  the  former 
trial  and  judgment  was  properly  rejected,  as 
it  had  not  been  pleaded,  nor  notice  given  of 
it,  at  the  time  of  joining  issue.  But  the  prom- 
ise declared  on  was  without  consideration.  It 
was  a  mere  license  gratuitously  given,  revoca- 
ble at  pleasure,  if  being  still  executory.  (8 
East,  308.)  The  judgment  must  be  reversed. 

Judgment  reversed. 

Criticised-2  Hill,  479. 

Cited  in--«  Cow.,  692 ;  15  Wend.,  389 ;  7  Barb.,  90. 


247*]   *HASBROUCK  v.  WEAVER. 

Husband  and  Wife — Husband  Liable  for  Penal- 
ty Incurred  by  Wife  under  Statute. 

A  husband  is  answerable  for  a  forfeiture  under  a 
penal  statute,  incurred  by  his  wife.  As  where  the 
wife,  iu  the  absence  of  her  husband,  and  without  his 
consent,  sold  liquors  by  retail,  without  a  license,  the 
husband  was  held  answerable  in  a  qui  tarn  suit  for 
the  penalty  given  by  the  statute.  (Sess.  24,  ch.  146.) 
In  a  suit  for  the  penalty  of  the  statute,  before  a  jus- 
tice, the  plaintiff  complained  as  well  for  himself  as 
the  people,  &c.,  of  a  plea  that  the  defendant  render 
to  the  plaintiff  $25,  which  from  him  he  unjustly  de- 
tains ;  this  was  held  to  be  substantially  correct 

Citations— Act  seas.  24,  ch.  146,  sec.  16 ;  Skinn.,  348. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Weaver  sued  Hasbrouck,  by  sum- 
mons, "  to  answer  to  the  complaint  of  W.,  in 
behalf  of  himself  and  of  the  people,  &c.,  in  a 
plea  of  debt  to  liis  damage  of  twenty-five  dol- 
lars." W.  declared,  "as  well  for  himself  as 
the  people,  &c.,  against  H.,  that  he  render  to 
the  plaintiff  twenty-five  dollars,  which  from 
him  he  unjustly  detains,"  for  that  in  violation 
of  the  statute,  &c.,  at  the  town  of  M.,  the  de- 
fendant sold  liquors  without  any  license,  &c. 
<Sess.  24,  ch.  146,  sec.  7.)  The  defendant 
pleaded  the  general  issue,  and  the  statute  of 
limitations.  Objections  were  made  by  the  de- 
fendant to  the  summons,  and  also  to  the  dec- 
laration, which  were  overruled  by  the  justice. 
There  was  a  trial  by  jury.  It  was  proved  that 
on  the  6th  July  preceding  the  trial,  the  wife  of 
the  defendant,  in  his  absence,  sold  a  gill  of 
whiskey  to  the  plaintiff. 

There  was  a  verdict  for  the  plaintiff,  on 
which  the  justice  gave  judgment. 

Per  Cunam.     The  16th  section  of  the  Act 


on  which  this  suit  was  brought,  authorizes 
any  person  to  sue  for  the  penalty;  and  declares 
that  one  moiety,  when  recovered,  shall  be  paid 
to  the  overseers  of  the  poor  of  the  town  in 
which  the  offense  shall  happen,  &c. 

The  summons  stated  that  the  defendant  was 
to  answer  to  the  complaint  of  the  plaintiff,  in 
behalf  of  himself  andjthe  people;  but  it  added, 
also,  "  in  a  plea  of  debt  to  his  damage,  twen- 
ty-five dollars  ; "  and  the  declaration,  though 
it  stated,  preliminarily,  that  the  plaintiff  com- 
plained as  well  for  himself  as  the  people,  yet 
it  was  of  a  plea,  that  the  defendant  render  to 
the  plaintiff  twenty-five  dollars,  which  from 
him  he  unjustly  detained  ;  and  that  the  action 
had  accrued  to  the  plaintiff,  &c.  The  formal 
proceedings  were  substantially  correct ;  and 
the  sale  by  the  wife  of  the  defendant,  in  his 
house,  was  a  sale  by  the  defendant,  for  which 
he  must  be  deemed  responsible,  in  a  civil  suit, 
as  for  his  own  act.  The  husband  is  answer 
able  for  a  forfeiture,  under  a  penal  statute,  in- 
curred by  the  wife.  In  the  case  of  a  usurious 
bond,  taken  by  the  husband,  and  where  the 
usury  was  exacted  and  taken  by  the  wife,  it 
was  ruled  by  Lord  Holt,  Barnd  v.  Tomkyers, 
Skinn.,  348,  to  be  a  usurious  contract  by  the 
husband,  sufficient  to  avoid  the  bond  and 
charge  the  husband,  civiliter.  The  judgment 
below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 1  Denio,  434 ;  13  Hun,  577  ;  21  Barb.,  321 ; 
55  Barb.,  336 ;  20  How.  Pr.,  281 ;  13  Abb.  N.  S.,  278 ; 
Tuck.,  375. 


*HASBROUCK  v.  BAKER.     [*248 

Justice  Court — Subpoenaed  Witness  who  does  not 
Attend,  Liable  for  Damages — Parol  Evidence 
of  Admission  to  Show  Subpoena. 

An  action  on  the  case  lies  in  a  justice's  court 
against  a  witness  regularly  subpoenaed  as  a  witness 
in  a  cause,  in  such  court,  and  who  neglects  or  re- 
fuses to  attend,  at  the  suit  of  the  party  by  whom  he 
was  subpoenaed,  to  recover  the  damages  sustained 
in  consequence  of  such  default. 

Parol  evidence  that  the  defendant  confessed  that 
he  was  subpoenaed,  is  not  sufficient  evidence  of  the 
fact,  where  the  plaintiff  has  the  subpoena  in  his  pos- 
session, and  does  not  produce  it. 

Citations— Act  sess.  24,  ch.  90,  sec.  20 ;  6  Johns.,  9. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  .  Baker  brought  an  action  on  the 
case  against  Hasbrouck,  before  a  justice,  to 
recover  damages  which  the  plaintiff  had  sus- 
tained, by  reason  of  the  non-attendance  of  the 
defendant,  as  a  witness,  in  a  certain  cause  tried 
before  a  justice,  in  which  the  plaintiff  was  de- 
fendant, and  in  which  Hasbrouck  was  regu- 
larly subpoenaed  as  a  witness.  The  defendant 
pleaded  the  general  issue.  There  was  a  trial 
l>y  jury.  The  plaintiff  offered  to  prove,  by  a 
witness,  that  the  defendant  had  been  served 
with  a  subpoena  in  the  cause  above  mentioned, 
but  the  defendant  objected  to  any  parol  evi- 
dence, and  insisted  that  the  writ  of  subpoena 
ought  to  be  produced  :  but  the  justice  over- 
ruled the  objection.  The  witness  testified  that 
the  defendant  admitted  in  conversation  that 
he  had  been  served  with  a  subpoena  on  the 
part  of  the  plaintiff,  &c.,  but  that  he  was  too 
unwell  to  attend,  and  besides,  had  business  at 
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the  time  with  his  congregation  (being  a  minis- 
ter). The  plaintiff  below  admitted  that  he  had 
the  subpoena  at  the  trial,  but  did  not  produce 
it,  nor  give  any  reason  why  he  did  not. 

The  defendant  proved  that  the  judgment 
recovered  against  the  plaintiff  was  just,  and 
that  no  such  fact  existed  as  the  defendant  was 
subpoenaed  to  prove. 

The  jury  found  a  verdict  for  the  plaintiff 
for  ten  dollars,  on  which  the  justice  gave 
judgment. 

Per  Guriam.  The  Act  for  the  Recovery  of 
Debts  to  the  Value  of  Twenty-five  Dollars, 
gives  the  justice  power  to  impose  a  fine,  not 
exceeding  ten  dollars,  on  a  witness  who  is  ab- 
sent, after  being  subpoenaed,  without  reason- 
able cause.  The  penalty  of  fifty  dollars,  be- 
sides a  further  recompense  in  damages,  given 
by  the  Act  for  the  amendment  of  the  law  (sess. 
24,  ch.  90,  sec.  20),  evidently  applies  only  to 
the  case  of  witnesses  making  default  in  courts 
of  record.  It  is  made  a  question,  therefore, 
whether  anv  remedy,  besides  the  fine  of  ten 
dollars,  is  given  against  witnesses  making  de- 
fault in  justices'  courts.  But  when  we  con- 
sider that  the  fine,  in  such  case,  does  not  goto 
the  party  aggrieved,  but  to  the  poor  of  the 
town,  there  must  be  a  remedy  to  the  party  for 
the  injury  he  sustains,  and  which  ought  to  be 
by  a  special  action  on  the  case  for  damages. 
249*]  *The  suit,  in  this  case,  therefore,  was 
well  brought.  Thecase.then,  turns  upon  the  pro- 
ceedings in  the  cause.  The  defendant  was  not 
bound  to  attend,  unless  regularly  subpoenaed 
as  a  witness  ;  and  as  the  plaintiff  admitted  that 
he  had  the  subpoena  in  his  possession,  it  ought 
to  have  been  produced  as  the  highest  evidence 
of  the  fact.  The  confession  of  the  party  will 
not,  in  such  a  case,  supply  the  omission  of  such 
a  document.  (Jenner  v.  Joliffe,  6  Johns.  Rep., 
9.)  The  proof  produced  was  very  feeble  ;  but 
here  was  a  fatal  error.  The  judgment  must, 
therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 8  Wend..  487 :  3  Denio,  29  ;  56  N.  Y.,  43 ;  6 
Barb.,  82;  12  Barb.,  682;  5  Leg.  Obs.,  140;  Hemp., 
214. 


DUNBAR  v.  WILLIAMS. 

Phyxician'*  Bill — Attendance  on  Slave   Without 
Knowledge  of  Mutter — Urgent  Case. 

No  action  lies  by  a  physician  for  medicine  admin- 
istered to,  and  attendance  on,  a  slave,  without  the 
knowledge  or  request  of  the  master,  in  a  case  not 
remiirlng  instant  and  immediate  assistance. 

But  it  seems,  that  if  medical  or  other  assistance 
be  rcn»lored  to  a  slave,  in  a  case  of  such  pressing 
necessity  as  not  to  admit  of  a  previous  application 
to  the  master,  the  person  rendering  the  assistance 
would  be  entitled  to  an  action  to  recovera  compen- 
sation from  the  master,  on  the  implied  OKxitmjwif, 
arising  from  the  legal  obligation  of  the  master  to 
make  the  requisite  provision  for  his  slave. 

Citations  -3  Ksp.  Hep.,  91 ;  3  Bos.  &  P..  247 ;  2  East, 

•505. 

TN  KRROR,  on  certiorari  from  a  justice's 
court.  Williams  brought  an  action  against 
Dunbar,  before  the  justice,  for  medicine  ad- 
ministered by  the  plaintiff  below,  and  attend- 
ance as  a  physician  on  a  negro  slave  belong- 
ing to  the  defendant.  The  defendant  pleaded 
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non  a&umpsit.  The  plaintiff  proved  his  bill 
to  be  reasonable,  and  it  was  admitted  that  he 
kept  honest  books,  and  that  the  person  he  at- 
tended was  the  slave  of  the  defendant.  It  was 
proved  that  the  slave  had  a  foul  disease,  which 
he  concealed  from  the  defendant,  and  that  he 
applied  to  the  plaintiff,  who  cured  him.  No 
request  of  the  defendant,  nor  promise  by  him 
to  pay  the  plaintiff,  was  shown.  The  justice 
gave  judgment  for  the  plaintiff  for  seven  dol- 
lars and  sixty-eight  cents,  the  amount  of  his 
demand. 

Per  Curiam.  If  medical  aid  or  other  assist- 
ance be  rendered  to  a  slave  in  a  case  of  neces- 
sity, which  does  not  admit  of  a  previous  ap- 
plication to  the  master,  the  person  so  render- 
ing the  assistance  would,  probably,  be  entitled 
to  compensation  from  the  master  ;  and  the  law 
would  raise  an  implied  a&mmpsit,  on  the 
ground  that  the  master  was  legally  bound  to 
make  the  requisite  provision  for  his  slave.  On 
this  principle,  it  was  ruled  by  Lord  Eldon,  in 
Simmons  v.  Wilmot.  3  Esp.  Rep.,  91,  that  if  a 
person  takes  care  of  a  casual  pauper,  and  for 
whom  the  parish  officers  would  be  liable  to 
provide,  he  has  a  right  to  recover  his  expenses 
of  them  ;  *and  the  judge  of  the  C.  B.,  [*25O 
in  WennaU  v.  Adney,  3  Bos.  &  Pull.,  247,  ad 
mitted  the  same  rule,  and  for  the  same  reason, 
that  the  parish  officers  were  legally  bound  to 
provide  necessaries  for  the  pauper.  This  is 
the  utmost  extent  to  which  the  cases  have 
gone,  and  even  this  point  seems  to  have  been' 
overruled  in  Atkins  v.  Barnwell.  2  East.  505. 
But  the  case  of  the  slave,  in  the  present  in- 
stance, was  not  one  that  required  instant  *and 
indispensable  assistance.  We  are  to  presume 
that  the  master  was  accessible,  and  both  able 
and  willing  to  grant  the  requisite  aid.  The 
service  was  voluntary  on  the  part  of  the  de 
f endant  below.  It  was  not  a  case  in  extremis  ; 
and  if  the  plaintiff  did  not  choose  to  apply  to 
the  master,  or  to  take  care  that  his  assent 'was 
obtained,  the  service  must  be  deemed  gratui 
tous.  It  would  be  dangerous  to  the  rights  of 
owners  of  slaves  to  allow  them  to  charge  their 
masters  with  medical  assistance,  when  the  case 
was  not  so  urgent  as  to  prevent  a  previous  ap- 
plication to  the  master  for  his  direction.  Thr 
judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 24  Wend.,  98 ;  42  N.  Y.,  489 :  20  Barb..  152; 
4  E.  D.  Smith,  233  ;  5  Duly,  6  ;  Tuck.,  29. 


LOCKE  v.  SMITH. 

Contract — Assumpsit  —  Set-off.  2.  Justice  oj' 
Pence  Caniwl  Ittject  Evidence  of  Art  on  Hit 
Own  Knowledge. 

8.  slimed  a  writing1,  by  which,  for  value  received, 
he  promised  to  paint  the  house  of  L.  In  a  particular 
manner,  specified  lu  the  writing;  and  It.  indorsed 
on  the  paper  a  promise  that  the  agreement  should 
be  executed  in  a  workmanlike  manner.  In  an  ac- 
tion of  owunipfttt  by  S.  against  L.,  he  pleaded  thi* 
agreement,  by  way  of  set-off,  and  claimed  damages 
for  ita  non-performance :  it  was  held  to  be  a  valid 
contract  between  S.  and  L.  which  mijrlii  lie  set  ofT. 

A  justice  cannot  reject  evidence,  or  act  from  his 
own  personal  knowledge  of  the  truth  of  the  facts. 

IN  ERROR,  on   eertiontri  from   a   justice's 
court.     Smith   brought   an   action    of   an 
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sumpsit,  for  work  and  labor,  &c.,  against 
Locke,  in  the  court  below.  The  defendant  L. 
pleaded,  by  way  of  set-off,  damages  for  the 
breach  of  a  contract,  by  which,  for  value  re- 
ceived, the  plaintiff  undertook  to  paint  the 
house  of  the  defendant,  in  a  certain  manner, 
specified  in  the  agreement,  which  was  signed 
by  Smith,  and  on  which  was  the  following  in- 
dorsement :  "  I  promise  that  the  within  con- 
tract shall  be  executed  in  a  workmanlike  man- 
ner, as  is  expressed.  T.  Butler."  The  cause 
was  tried  by  a  jury.  Most  of  the  plaintiff's 
account  was  admitted  by  the  defendant,  who 
offered  in  evidence  the  agreement,  and  claimed 
damages  for  the  non-performance.  The  plaint- 
iff objected  to  the  evidence,  on  the  ground 
that  the  agreement  did  not  appear  to  be  be- 
tween the  plaintiff  and  defendant ;  but  that 
the  contract  was  between  the  plaintiff  and 
Butler,  and  that  the  defendant  had  paid  But- 
ler, and  there  was  no  consideration  money 
251*]  from  the  *defendant  to  the  plaintiff, 
whereby  the  plaintiff  was  bound  to  the  de- 
fendant by  that  agreement.  These  facts  being 
offered  to  be  proved,  the  justice  said  that, 
"  knowing  the  facts  alleged  on  the  part  of  the 
plaintiff,  from  being  personally  acquainted 
with  the  circumstances,  and  the  several  con- 
tracts alleged,  at  the  time  of  the  same,"  he 
overruled  the  evidence  of  the  facts  as  illegal, 
and  refused  to  admit  any  testimony  relating  to 
the  non-performance  of  the  agreement,  because 
the  claim  could  be  no  legal  set-off  against  the 
account  of  the  plaintiff.  A  verdict  was  found 

1020 


for  the  plaintiff,  on  which   the  justice  gave 
judgment. 

Per  Curiam.  The  question  in  this  case  is, 
whether  the  claim  set  up  by  the  defendant 
ought  to  have  been  received  by  the  justice  as 
a  set-off  against  the  plaintiff's  demand.  The 
agreement,  on  the  face  of  it,  purports  to  be  a 
contract  between  the  plaintiff  and  defendant, 
and  is  expressed  to  be  for  value  received.  The 
indorsement  by  Butler  is  a  mere  guaranty  for 
the  performance  by  the  plaintiff  below.  There 
was,  therefore,  no  ground,  prima  facie,  for 
the  allegation  that  the  contract  was  not  made 
between  the  parties  to  the  suit,  or  that  there 
was  no  consideration  for  it.  The  objection 
was  not  on  the  ground  that  the  defendant  did 
not  prove  the  execution  of  the  writing  by  the 
plaintiff :  and  he  offered  to  prove  the  dam- 
ages sustained  by  a  breach  of  the  contract. 
Indeed,  the  nature  of  the  objection  implied  an 
admission  of  the  contract,  for  it  was  alleged  to 
have  been  made  with  Butler,  and  not  with 
the  defendant. 

It  is  unnecessary  to  decide  whether  the  tes- 
timony offered  by  the  plaintiff  to  contradict  or 
explain  the  written  contract  ought  to  have 
been  received.  The  justice  could  not  act 
upon  his  own  knowledge  ol  the  verity  of  the 
facts  ;  and  this  was  the  ground  on  which  he 
excluded  the  evidence.  The  judgment,  there- 
fore, must  be  reversed. 


Judgment  reversed. 
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SACKRIDER  v.  M'DOXALD. 

Distraint  oj  Cuttle.  Damage  Peasant,  and  Im- 
pounding, without  Previous  Assessment  of 
Damages,  under  Statute,  Render  Defendant 
a  Trespasser  ab  initio. 

If  the  distrainer  of  cattle,  damage  feasant,  im- 
pounds them,  without  having1  the  damages  previ- 
ously ascertained  by  two  fence  viewers,  according: 
to  the  directions  of  the  Act  (sess.  34,  ch.  78,  sec.  16), 
it  is  irregular  and  unlawful,  and  renders  the  party 
impounding1  a  trespasser  ab  initio. 

Citations -2  Johns.,  191 :  Act,  sess.  24,  ch.  78,  sec. 
16;  Co.  Litt.,  47  h  ;  8  Co.,  146,  290;  Yelv.,  9fi:  1  Vent., 
37;  1  Salk.,  221;  3  \Vils., 20;  Act,  sess.  11,  ch.  36,  sec. 
10 ;  2  Johns.,  191 ;  Stat.  11,  Geo.  II..  ch.  19 ;  3  Bl.  Com., 
9, 12 ;  Cro.  Jac.,  147. 

IN  ERROR,  from  the  court  of  Common  Pleas 
of  Delaware  County.  The  plaintiff  below 
brought  an  action  of  trespass  for  a  horse.  The 
defendant  pleaded  not  guilty.  On  the  (rial, 
the  plaintiff  gave  in  evidence  that  he  was  the 
legal  owner  of  the  horse  in  question  ;  that  the 
defendant  below  distrained  the  horse  damage 
fuaxant  in  the  defendant's  field,  and  impound- 
ed him,  in  the  nearest  public  pound  in  the 
same  county,  within  forty-eight  hours  after 
the  distress ;  and  that  the  damages  were  not 
appraised  before  the  impounding.  The  de- 
fendant below  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  mistaken  his 
form  of  action,  and  should  have  brought  an 
action  of  trespass  on  the  case,  instead  of  tres- 
pass; and  the  court  below  granted  the  motion, 
and  ordered  the  plaintiff  to  be  nonsuited  ;  but 
afterwards,  at  the  instance  of  the  plaintiff, 
permitted  the  cause  to  go  to  the  jury,  who 
were  charged,  by  the  court,  that  as  the  plaintiff 
had  mistaken  his  form  of  action,  they  ought  to 
find  a  verdict  for  the  defendant,  and  the  jury 
found  a  verdict  accordingly.  A  bill  of  excep- 
tions was  tendered  by  the  plaintiff. 

Mr.  I).  Ruggles,  for  the  plaintiff  in  error. 
The  question  is,  whether  trespass  was  the 
proper  form  of  action  in  this  case.  Wherever 
254*]  *an  authority  or  license  is  given  to  a 
person  by  law,  and  he  abuses  that  authority, 
he  may  be  considered  as  a  trespasser  ab  iiiitin, 
and  so  trespass  will  well  lie.  (Cro.  Jac.,  147, 
148;  Salk.,  221;  Hull,  N.  P.,  31;  Cowper, 
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414  ;  3  Bl.  Com.,  14,  15  ;  11  East,  395  ;  Com. 
Dig.,  Trespass,  C.,  2;  4  Mod.,  391,  417.)  It 
has  been  frequently  adjudged  that  if  a  person 
taking  an  estray,  or  a  beast,  damage  feasant, 
works  or  kills  such  a  beast,  he  will  be  deemed 
a  trespasser  ab  initio.  In  Pratt  v.  Petrie,  2 
Johns.  Rep.,  191,  it  was  decided,  that  if  cat- 
tle taken  damage  feasant,  are  impounded  be- 
fore the  damages  are  ascertained,  the  party  is 
a  trespasser. 

Mr.  Sudam,  contra.  The  case  of  Pratt  v. 
Petrie  must  have  been  decided  on  the  first  ob- 
jection raised  by  the  counsel  for  the  plaintiff 
in  that  case,  and  not  on  the  third,  as  stated  by 
the  reporter ;  for  it  appears  from  the  return  of 
the  justice  on  file,  that  there  was  no  evidence 
that  the  cow  was  damage  feasant.  It  is  so  ex- 
pressly stated  by  the  justice.  (The  counsel 
produced  and  read  the  return.)  There  was, 
then,  on  that  ground  alone,  sufficient  cause 
for  reversing  the  judgment,  without  taking 
notice  of  the  objection  as  to  the  damages  not 
having  been  previously  ascertained. 

Is  case  or  trespass  the  proper  remedy  ?  Tres- 
pass will  not  lie  for  a  mere  non-feasance  ;  and 
the  neglect  of  the  defendant  to  have  the  dam- 
ages ascertained  previous  to  impounding  the 
horse,  was  a  non-feasance. 

The  tenth  section  of  our  Act  (sess.  11,  ch. 
36),  which  is  the  same  as  11  Geo.  II.,  ch  19, 
sec.  19,  provides,  that  where  the  distress  is 
for  rent  justly  due,  an  irregularity,  or  unlaw- 
ful act  subsequently  done  by  the  party,  shall 
not  render  him  a  trespasser  ab  initi'i;  but  the 
party  aggrieved  by  such  unlawful  act  may 
recover  for  the  damages  sustained  by  such  act, 
in  an  action  of  trespass  or  on  the  case,  at  his 
election  :  yet  in  Mewing  v.  Kembk,  2  Campb., 
N.  P.  Rep.,  115,  Lord  Ellenborough  did  not 
consider  the  statute  as  altering  the  common 
law,  and  that  trespass  would  not  lie  for  an 
irregular  distress,  when  the  irregularity  com- 
plained of  was  not,  of  itself,  an  act  of  trespass, 
but  a  mere  omission  of  some  of  the  forms  re- 
quired in  makinir  the  distress.  Tlie  same  doc- 
trine was  laid  down  in  the  case  of  Winttr- 
bonrnev.  Morgan,  11  East,  394,  401,  and  that, 
the  statute  gives  trespass  or  case  only,  where 
either  is  the  proper  remedy  ;  and  in  The  <%• 
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Carpenters'  case,  8  Co.,  146,  it  was  held  that  a 
party  is  not,  by  merely  not  doing  what  he 
ought  to  do,  a  trespasser.  Trespass  does  not 
lie  for  a  mere  excessive  distress  for  rent. 
(Selw.  N.  P.  ,  615:  Fitzg.,  85  ;  1  Burr.,  590.) 
Whether  the  distress  be  for  rent,  or  damage 
feasant,  the  principles  of  the  common  law,  as 
to  the  action  of  trespass,  are  equally  applic- 
able. 

255*]  *But  we  contend  that  it  is  not  neces- 
sary under  the  Act  (sess.  24,  eh.  78)  to  have  the 
damages  previously  assessed  by  the  fence 
viewers ;  but  the  party  may  impound  imme- 
diately. By  the  common  law  a  tender  of 
amends  before  distress  made  it  tortious,  and  a 
tender  before  impounding  made  the  detainer 
tortious.  After  impounding  the  cattle  there 
was  no  remedy  but  replevin,  and  the  damages 
must  be  assessed  on  the  avowry.  The  statute 
intended  to  avoid  the  delay  and  expense  of 
that  remedy,  and  erected  a  new  forum  to  de- 
cide on  the  injury  sustained,  that  is,  the  fence 
viewers,  and  their  decision  is  final.  When  the 
statute  says,  "the  person  making  the  distress 
shall,  as  soon  as  he  shall  think  proper,  and 
within  forty-eight  hours  after  making  the  dis- 
tress, unless  the  damages  are  sooner  paid,  im- 
pound the  beasts,"  can  it  be  said  that  it  obliges 
the  distrainer  to  keep  the  beasts,  under  every 
disadvantage,  for  twenty-four  hours? 

The  words  "  unless  the  damage  shall  be 
sooner  paid,"  in  the  sixteenth  section,  refer  to 
the  tender  of  amends  at  common  law,  and  not 
to  the  damages  assessed  by  the  fence  viewers. 
The  moment  cattle  are  taken  damage  feasant, 
they  are  in  the  custody  of  the  law.  ^The  party 
may  keep  the  cattle  distrained  until'  the  dam- 
ages are  paid,  and  whether  they  are  kept  in  a 
public  pound,  or  in  his  own  possession,  can 
make  no  difference. 

Mr.  E.  Williams,  in  reply,  insisted  that  the 
decision  in  the  case  of  Pratt  v.  Petrie  was  con- 
clusive as  to  both  the  points  in  this  cause. 
The  remedy  by  distress  is  one  placed  in  the 
hands  of  the  party  himself,  and  he  must  pro- 
ceed regularly,  according  to  the  directions  of 
the  act,  otherwise  he  cannot  have  execution 
by  impounding  the  cattle  ;  for  the  distress  is  a 
summary  execution  in  the  first  instance,  and 
the  distrainer  must  take  care  to  be  formally 
right.  (Cowp.,  417.)  By  the  tenth  section  of 
the  Act  relative  to  Distresses,  the  party  guilty 
of  any  irregularity,  is  not,  therefore,  to  be 
considered  a  trespasser  ab  initio.  In  the  six- 
teenth section  of  the  "  Act  relative  to  the  Du- 
ties and  Privileges  of  Towns,"  which  regu- 
lates distresses  damage  feaaant ',  there  is  no  such 
provision  ;  and  thence  it  is  to  be  inferred,  that 
the  party  guilty  of  irregularity  is  to  be  deemed 
a  trespasser  ab  initio. 

KENT,  Oh.  J.  The  case  of  Pratt  v.  Petrie,  2 
Johns.  Rep.,  191,  is  in  point  to  show  that  cat  tie 
distrained  damage  feasant  are  not  to  be  im- 
pounded until  the  damages  have  been  previous- 
ly assessed,  and  that  if  they  be,  it  is  an  irregu- 
256*]  larity  which  renders  the  *party  a  tres- 
passer. The  statute  (sess.  24,  ch.  78,  sec.  16) 
says,  that  when  any  distress  shall  be  made  of 
beasts  doing  damage,  the  person  distraining 
shall,  "  as  soon  as  conveniently  may  be,  and 
within  twenty-four  hours,"  apply  to  the  fence 
viewers  to  have  the  damages  appraised,  and  that 
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the  person  making  the  distress  shall,  "  as  soon 
as  he  shall  think  proper,  and  within  forty-eight 
hours  after  making  such  distress,  unless  the 
damage  shall  be  sooner  paid,  cause  the  beasts 
to  be  put  in  the  nearest  pound,  &c.,  where 
they  shall  remain  until  the  sum  certified  by 
the  fence  viewers,  with  the  fees  of  the  pound- 
master,  be  paid,"  &c.  The  construction  given 
to  this  Act  in  Pratt  v.  Petrie  was  correct. 
There  is  a  material  difference  between  goods 
remaining  in  posession  of  the  party  distraining, 
and  in  a  public  pound.  In  the  former  case, 
they  may  be  rescued  if  taken  without  cause, 
or  contrary  to  law,  but  in  the  latter  case  they 
cannot,  for  they  are  in  the  custody  of  the  law. 
(Co.  Litt.,  47  b.)  The  law  provides  for  one 
sufficient  pound,  at  least,  in  every  town,  under 
the  charge  of  a  poundmaster,  and  when  the 
beasts  are  placed  there,  it  is  by  way  of  coercion 
to  compel  the  owner  to  pay  the  damage,  and 
they  cannot  be  redelivered  without  also  paying 
the  poundage  fees  ;  and  when  there,  the  owner 
ought  to  be  able  to  redeem  them  immediately, 
which  he  cannot  do  if  the  damages  are  not 
duly  assessed.  The  assessment  is  therefore 
evidently  a  preliminary  step  to  the  impound- 
ing, and  this  is  the  meaning  of  the  Act.  The 
owner  is  to  have  an  opportunity  of  paying  the 
damage  before  the  beasts  are  impounded, 
which  he  loses,  if  they  can  be  immediately  im- 
pounded before  the  fence  viewers  have  been 
called.  The  person  distraining  was,  therefore, 
irregular  in  impounding  the  beasts,  and  he 
became  a  trespasser  in  so  doing  ;  and  the  tres- 
pass is  carried  back  by  relation  to  the  original 
taking,  so  as  to  render  the  party  a  trespasser 
ab  initio.  This  was  the  settled  rule  of  the 
common  law,  and  it  has  been  constantly  and 
uniformly  acknowledged  by  the  courts  ;  and 
the  distinction  is  between  an  entry,  authority 
or  license  given  to  one  by  law  and  by  the 
party.  If  the  authority  be  abused,  the  law, 
in  the  first  case,  adjudges,  by  the  subsequent 
act,  quo  animo  the  original  entry  was  made, 
and  makes  the  party  a  trespasser^  initio  •  but 
not  so  in  the  latter  case,  because  the  party 
cannot,  for  any  subsequent  cause,  punish 
that  which  was  done  by  his  own  authority. 
(The  tiix  Carpenters'  case,  8  Co.,  146  ;  Bag- 
shaw  v.  Gaward  Yelv.,  96;  case  cited  by 
Twysden,  J.,  in  1  Vent.,  37;  Gar  grave  v. 
Smith,  1  Salk.,  221  ;  Dye  v.  Leatherdale  & 
Simpson,  3  Wils. ,  20.)  The  statute  guarding 
*against  the  operation  of  this  rule  in  [*  257 
certain  cases  of  distress  applies  only  to  dis- 
tresses for  rent.  (Sess.  11,  ch.  36,  sec.  10.)  The 
impounding  the  cattle  in  the  public  pound 
before  the  damagss  were  appraised,  was  not  a 
mere  non-feasance,  but  a  positive  act,  unau- 
thorized by  the  statute,  and  for  which  the 
action  of  trespass  was  well  brought. 

SPENCER,  J.  The  court  below  have  disre- 
garded the  case  of  Pratt  v.  Petrie,  2  Johns. 
Rep.,  191.  In  that  case,  the  beast  was  taken 
damage  feasant,  but  impounded  before  the 
damages  were  appraised,  and  we  held  it  a  fatal 
objection,  saying  that  the  Act  required  the 
damages  to  be  ascertained  by  the  fence  viewers 
before  the  beast  could  be  impounded.  The 
attention  of  the  court  was  not  called  to  the 
form  of  the  action  in  that  case  ;  so  far  the 
question  is  open  for  discussion. 

The  counsel  for  the  defendant  in  error  has 
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questioned  the  soundness  of  that  decision  on 
the  point  decided,  and  he  appears  to  have 
labored  under  the  mistake  that  the  statute 
concerning  distresses,  &c.,  applied  to  this  case, 
and  has  built  much  of  his  argument  on  the 
tenth  section  of  that  Act,  which  provides  that 
for  any  irregularity  afterwards  done  by  the 
party  distraining,  the  distress  shall  not  there- 
fore be  deemed  unlawful,  nor  the  party  made 
a  trespasser  ab  initio,  but  the  party  aggrieved 
by  such  irregular  or  unlawful  act,  may,  in  an 
action  of  trespass,  or  on  the  case,  recover  satis- 
faction for  the  special  damages.  This  provis- 
ion is  expressly  confined  to  distresses  for  rent, 
and  is  a  copy  of  11  Geo.  II.,  ch.  19.;  and  Mr. 
Justice  Blackstoue,  3  Com.,  9,  considers  the 
law  of  distresses,  as  to  beasts  taken  diimage 
feasant,  untouched  by  that  statute.  It  is  un- 
necessary, then,  to  consider  the  question  as  to 
the  nature  of  the  action,  or  the  manner  of 
declaring  under  the  tenth  section  of  the  Act 
The  decision  in  Pratt  v.  Petrie,  was  upon  the 
sixteenth  section  of  the  Act  relative  to  the 
Duties  and  Privileges  of  Towns.  (Sess.  24, 
ch.  78.)  That  section  requires  it  as  a  duty  of 
the  person  making  distress  of  beasts  doing 
damage,  as  soon  as  conveniently  may  be,  and 
within  twenty-four  hours  thereafter,  to  apply 
to  the  fence  viewers  to  appraise  and  ascertain 
the  damage,  and  then  the  person  distraining  is 
authorized,  as  soon  as  he  thinks  proper,  and 
within  forty  eight  hours  after  the  distress,  to 
cause  the  beasts  to  be  put  in  the  nearest 
pound,  where  they  shall  remain  until  the  sum 
certified  by  the  fence  viewers  and  the  fees  of 
the  poundmaster  be  paid,  &c.  It  appears  to 
258*  j  me,  that  the  senseof  the  Legislature  *is 
clearly  expressed,  that  the  damages  must  be 
ascertained  before  the  beasts  are  put  into  a 
public  pound  :  when  they  are  thus  impounded, 
they  are  in  the  custody  of  the  law  ;  they  are, 
in  fact,  in  execution  by  summary  process, 
afforded  by  the  law,  for  injuries  done  on  a 
man's  laud  ;  and  when  impounded  in  a  public 
pound  the  party  has  no  mode  of  regaining 
possession  but  by  paying  the  damages,  and  the 
fees  to  the  pound-keeper,  or  by  replevying 
them.  To  maintain  that  beasts  may  be  im- 
pounded before  the  damages  are  assessed,  de- 
prives the  owner  of  a  security  afforded  by  the 
section  of  the  Act  under  consideration  ;  for  if 
any  dispute  arises  upon  the  sufficiency  of  the 
fence,  the  fence  viewers  who  appraise  the  dam- 
ages are  to  determine  thereon,  and  their  decis- 
ion is  to  be  conclusive.  A  case  may  happen 
in  which,  though  damage  has  been  done,  it 
may  arise  from  the  defect  of  fences  of  the 
party  distraining,  in  which  case  no  damages 
would  be-  appraised.  Again,  it  was  proper  to 
fix  a  time  before  the  distress  was  impounded 
in  a  public  pound,  for  they  were  liable  to 
rescue  in  case  the  distress  was  taken  without 
cause,  or  contrary  to  law  ;  but  after  they  are 
put  in  a  public  pound,  they  cannot  be  rescued. 
(3  Bl.  Com.,  12.)  It  is  unnessary  to  sanction 
this  mode  of  proceeding,  because  the  distniiner 
may  impound  the  beasts  in  a  special  pound, 
overt  or  covert.  I  have  said  thus  much  in 
vindication  of  the  decision  in  Pratt  v.  Petrie. 

Did  the  impounding,  under  the  circum- 
stances, render  the  defendant  a  trespasser  alt 
initial  I  think  it  clearly  did.  It  was  derided  in 
Tlie  Six  Car  [Kilter*  case,  8  Co.,  290.  that  when 
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entry,  authority,  or  license  is  given  to  any  one 
by  law,  and  he  abuses  it,  he  is  a  trespasser  ab 
initio  •  but  the  neglect  to  pay  a  taverner  for 
wine,  was  an  act  of  non-feasance,  which  did 
not  make  the  carpenters  trespassers  ab  initio. 
In  Bagnhaw  v.  Goward,  Cro.  Jac.,  147,  the  de- 
fendant distrained  damoffefeaeant,  and  worked 
the  distress,  riding  upon  and  drawing  him, 
and  it  was  held  he  was  a  trespasser  ab  initio  \ 
the  court  said  it  was  an  abuse  by  trespass.  It 
is  needless  to  multiply  authorities  ;  they  all 
speak  one  uniform  language.  The  act  of  im- 
pounding in  a  public  pound,  if  unlawful,  was 
an  abuse  of  the  authority  given  by  law,  and  it 
clearly  rendered  the  whole  a  trespass  ab  initio. 
The  other  judges  were  of  the  same  opinion. 

Per  totam  Curium. 
Judgment  reversed. 

Cited  in— 13  Johns.,  479 :  20  Johns.,  429 ;  9  Cow.,  192 : 
19  Wend.,  499;  35  N.  Y.,  310. 
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Pleading  —  Action  for  Libel — Replication  As- 
sumed and  Traversed  a  Fact  not  Averred  in 
Libel  or  Plea — Bad  on  General  Demurrer. 

To  a  declaration  for  a  libel,  charging  that  by 
hypocritical  cants,  &c.,  the  plaintiff  and  his  associ- 
ates effected  the  Incorporation  of  the  Manhattan 
Bank,  in  which  the  plaintiff's  share  of  the  profits 
was  several  thousand  dollars;  and  that  the  plaint- 
iff, as  a  member  of  the  Senate,  advocated  the  bill 
entitled  "  An  Act  for  Supplying  the  City  of  New 
York  with  Pure  and  Wholesome  Water,"  knowing 
that  it  contained  a  clause  authorizing  the  company 
to  carry  on  banking  business,  and  when  he  knew 
that  the  other  members  of  the  Legislature  were  ig- 
norant of  that  fact,  &c.,  the  defendant  pleaded,  in 
justification,  that  the  plaintiff  was  a  Senator,  &c., 
on  the  2d  April,  1798,  that  such  a  law  was  passed, 
and  averred  that  at  the  time  of  passing  the  said  law, 
to  wit:  on  the  1st  April,  1798,  the  plaintiff,  as  Sena- 
tor, advocated  and  supported  the  bill,  knowing  at 
the  time  that  it  contained  such  clause.  &e.,  and  that 
a  large  majority  of  the  other  members  of  the  Leg- 
islature were  ignorant  of  that  fact,  &c.,  and  that  at 
the  time  and  place  tirst  above-mentioned,  the  plaint- 
iff held  and  was  owner  of  a  large  portion  of  the 
stock  created  by  the  said  law,  to  wit :  $">,000,  &e.,  all 
which  acts  of  the  plaintiff  were  hypocritical  and 
deceptive,  and  contrary  to  his  duty  as  Senator,  &c. 

The  plaintiff  replied  that  at  the  ti'ine  he  advocated 
the  said  law,  as  a  Senator,  he  did  not  hold  and  was 
not  owner  of  any  stock  created  by  it,  nor  had  he 
any  interest  whatever  in  the  stock",  &c.  On  a  gen- 
eral  demurrer,  the  replication  was  held  to  be  bad. 
as  being  a  departure  from  the  declaration,  and  no 
answer  to  the  plea. 

Citation— 9  Johns.,  314. 

THIS  was  an  action  for  a  libel  published  by 
the  defendant  in  the  newspaper  railed  the 
"Albany  Register."  The  same  cause  came 
before  the  court,  on  a  demurrer  to  the  plea 
(see  9  Johns.  Hep.,  314),  when  the  court  gave 
judgment  in  favor  of  the  defendant,  with 
leave,  however,  to  the  plaintiff  to  withdraw 
his  demurrer  and  reply.  The  plaintiff  having 
accordingly  withdrawn  the  demurrer,  and  re- 
plied, the  cause  now  came  again  before  the 
court,  on  a  demurrer  to  that  replication.  The 
declaration  and  plea  are  stated  in  the  former 
report  of  the  case.1  The  replication  was  as 

1.— Instead  of  the  "&c."  after  the  word  "place," 
in  the  titti  line  of  p.  :ilii,  should  have  Ix-en  the  words 
"tlrst  above  mentioned,"  as  in  the  plea,  which 
makes  the  time  referred  to  the  2d  April,  179M. 
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follows:  "And  the  said  Ambrose  says  that 
lie,  by  anything  by  the  said  Solomon  above  in 
pleading  alleged,  ought  not  to  be  barred,  &c., 
because  lie  says  that  at  the  time  he,  the  said 
Ambrose,  as  one  of  the  Senators  from  the 
middle  district,  advocated  and  supported  the 
said  law,  he  did  not  hold  and  was  not  the 
owner  of  any  stock  created  by  the  said  law, 
nor  had  he,  the  said  Ambrose,  any  interest 
whatever  in  the  stock  created  by  the  said  law, 
in  manner  and  form  as  the  said  Solomon  hath 
above  in  his  said  plea  in  that  behalf  alleged, 
and  this  the  said  Ambrose  prays  may  be  in- 
quired of  by  the  country,"  &c. 

Mr.  Foot,  in  support  of  the  demurrer,  con- 
tended that  the  replication  did  not  support  the 
declaration,  but  was  a  departure  from  it.  (2 
Saund.,  84  a,  d.)  The  plaintiff,  by  his  repli- 
cation, has  attempted  to  put  in  issue  a  fact  not 
contained  in  the  charge  as  stated  in  the  declar- 
ation— a  fact  which  it  would  be  impossible  to 
prove,  namely,  that  the  plaintiff  owned  stock 
in  the  bank  when  he  advocated  the  bill  for  its 
incorporation. 

2OO*]  *Mexara.  Parker  and  CJiamplin,  con- 
tra, contended  that  the  gist  of  the  charge  was 
that  the  plaintiff  was  interested  in  the  stock 
when  he  advocated  the  bill.  This  is  the  grava- 
men of,  the  declaration.  It  is  so  considered  by 
the  Chief  Justice  in  delivering  the  opinion  of 
the  court  on  the  former  demurrer.  (Vol.  IX., 
p.  316.) 

The  plaintiff  may  select  any  prominent  fact 
in  the  plea,  and  reply  to  it,  taking  care  to 
avoid  duplicity.  (Strong  v.  Smith,  3  Games' 
Rep.,  160.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  his  replication  has  assumed 
and  traversed  a  fact  not  averred  in  the  libel, 
nor  in  the  plea.  The  fact  so  assumed  is,  that 
at  the  time  the  plaintiff,  as  Senator,  advocated 
and  supported  the  Manhattan  bill,  he  was 
owner  of  stock  created  by  the  bill,  or  was  in- 
terested in  the  same.  As  I  read  the  libel  no 
such  charge  was  made  by  the  defendant.  The 
substance  of  the  charge  is  hypocrisy  and  de- 
ception in  the  plaintiff  in  the  performance  of 
his  trust  as  Senator,  in  effecting  the  incorpora- 
tion of  the  Manhattan  company,  and  that  the 
deception  consisted  in  suffering  the  Legisla- 
ture to  remain  ignorant  of  a  fact  within  his 
knowledge,  viz.  :  the  existence  of  a  banking 
power  in  the  bill.  It  is  not  stated  that  the 
plaintiff  had  any  interest  in  the  stock  when  lie 
so  advocated  the  bill  in  the  Senate,  though  it 
is  stated  that  his  "share  of  the  profits  of  the 
Manhattan  Bank  was  several  thousand  dol- 
lars." This  may  have  been  the  case  consis- 
tently with  the  fact  that  the  interest  of  the 
plaintiff  accrued  after  the  bill  Irid  passed  the 
Senate  and  Council  of  Revision.  His  support 
of  the  bill  and  his  interest  in  the  stock  were 
facts  not  stated  in  the  libel  as  being  concur- 
rent in  point  of  time.  The  accusation  is  that 
the  plaintiff  and  his  associates  effected  the  in- 
corporation of  the  company  by  "hypocritical 
cants,"  and  that  a  deception  was  practiced 
upon  the  Legislature,  who  supposed  that  they 
were  passing  a  law  for  the  sole  purpose  of  sup- 
plying the  City  of  New  York  with  pure  and 
wholesome  water,  while  the  plaintiff  and 
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others  had  their  eye  on  the  creation  of  a  bank, 
uncircumscribed  as  to  place,  and  unlimited  as 
to  capital  and  duration.  Whether  the  decep- 
tion was  practiced  by  the  plaintiff  by  reason 
of  any  then  existing  interest  in  the  bifl,  or  the 
stock  to  be  created  by  it,  or  from  the  expecta- 
tion of  some  future  interest  to  be  procured 
when  the  bill  should  become  a  law,  or  with- 
out the  influence  of  either  of  those  motives, 
was  left  by  the  libel  to  the  inference  of  the 
reader.  The  libel  only  stated  as  facts  that 
"  by  hypocritical  cants  the  plaintiff  and  his 
associates  effected  the  incorporation  of  the 
bank,  in  which  his*share  of  the  profits  [*2O1 
was  several  thousand  dollars."  The  mention 
of  his  associates  in  the  business,  and  of  his 
share  in  the  profits,  affords,  no  doubt,  color 
for  the  inference  that  the  hypocrisy  and  de- 
ception proceeded  from  an  interest  existing  at 
the  time  that  the  plaintiff  advocated  the  bill  in 
the  Senate ;  but  when  we  take  and  compare 
the  whole  libel  together,  we  perceive  that  such 
a  charge  was  not  the  object  and  intention  of 
the  libel.  The  whole  scope  and  tendency  con- 
sists in  charging  the  hypocritical  and  false 
pretenses  by  which  the  bill  was  supported. 
These  charges  are  repeated,  again  and  again, 
and  there  is  a  total  silence  as  to  the  other 
charge  ;  and  I  think  it  would  be  straining  the 
libel  into  the  most  odious  sense  to  consider  it 
as  charging  the  plaintiff  not  only  with  hypoc- 
risy, but  with  positive  pecuniary  corruption  in 
relation  to  his  trust. 

The  declaration  does  not  pretend,  by  any 
explicit  innuendo  or  averment,  to  give  the  li- 
bel such  a  construction.  It  only  avers  that 
the  defendant  "meant  to  insinuate  and  be 
understood  that  by  hypocritical  cants  and 
practices  the  said  Ambrose  and  his  associates 
effected  the  incorporation  of  the  Manhattan 
Company,  at  the  City  of  New  York,  in  which 
his,  the  said  Ambrose's,  share  of  the  profits 
was  several  thousand  dollars,  while  he  was 
one  of  the  Senators  of  the  State  of  New  York, 
contrary  to  his  duty,  and  that  he  was  guilty  of 
deception  and  hypocrisy  in  the  passing  of  the 
said  bill."  This  is  the  construction  which  the 
plaintiff,  by  his  declaration,  gives  to  the  libel, 
and  it  does  not  contain  any  averment  or  com- 
plaint of  a  charge  that  the  plaintiff  advocated 
the  bill  in  the  Senate,  at  the  very  time  when 
he  was  owner  or  interested  in  the  expected 
stock. 

When  this  case  was  before  the  court  on  de- 
murrer to  the  plea  (9  Johns.  Rep.,  314),  it  ap- 
peared to  me,  and,  as  I  thought,  not  only  to 
my  brethren,  but  to  the  counsel  who  argued 
the  case,  that  the  charge  of  hypocrisy  and  de- 
ception was  considered  as  the  real  gmcamen ; 
and  the  opinion  of  the  court  turned  wholly  on 
the  point  whether  the  knowledge  requisite  to 
make  out  the  plaintiff's  intentional  deception 
of  the  Legislature  had  been  sufficiently 
averred.  The  few  preliminary  remarks  with 
which  the  opinion  was  introduced  may  not 
have  been  clothed  in  language  the  most  pre- 
cise, but  they  were  never  meant  to  convey  a 
different  opinion  as  to  the  sense  or  meaning  of 
the  libel.  The  publication  was  and  is  deemed 
sufficiently  libelous  without  resortinsr  to  any 
such  additional  construction.  The  libel  con- 
sists in  charging  the  plaintiff  wilh  concealing 
from*the  Senate  his  knowledge  of  the  [*S262 
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fact  that  the  bill  contained  a  power  to  insti- 
tute a  bank,  while  he  at  the  time  knew  that 
the  Senate  were  ignorant  of  that  fact,  by 
which  means  they  were  led  to  pass  the  bill 
under  false  impressions,  and  under  the  con- 
cealment of  necessary  truth.  This  is  the  charge 
which  we  consider  to  be  actionable,  and  in 
which  the  substance  of  the  libel  consists,  and 
which  is  justified  by  the  plea ;  but  neither  the 
one  nor  the  other  do,  by  any  necessary  con 
struction,  convey  the  charge  assumed  by  the 
replication.  The  plea  is  very  precise  and  ac- 
curate as  to  its  averments.  It  states  that  the 
plaintiff  was  a  Senator  on  the  3d  of  April, 
1799,  and  that  on  that  day  the  bill  passed  into 
a  law,  and  that  on  the  first  of  April,  the  plaint- 
iff, as  Senator,  advocated  the  bill,  knowing  it 
had  a  banking  clause,  and  knowing  that  the 
Legislature  were  ignorant  of  the  fact,  and 
that  lie  did  not  undeceive  them ;  and  that  on 
the  2d  of  April  (not  on  the  1st  of  April,  when 
he  so  advocated  the  bill,  but  on  the  2d  of 
April,  the  day  the  bill  became  a  law)  he  was 
the  owner  of  a  large  portion  of  the  stock  cre- 
ated by  the  law,  and  made  a  large  profit 
thereon. 

The  replication  takes  no  further  notice  of 
this  plea  than  to  assume  and  traverse  this  sin- 
gle fact,  viz.  :  that  at  the  time  he,  as  Senator, 
advocated  the  bill,  he  was  not  the  owner  of 
any  stock  created  by  it,  nor  had  any  interest 
therein.  But  this  fact  was  not  put  in  issue  by 
the  previous  pleadings.  It  was  not  so  charged 
either  in  the  libel,  declaration  or  plea.  The 
plea  is,  that  the  plaintiff  advocated  the  bill  on 
the  1st  of  April,  and  was  interested  in  the 
stock  on  the  3d  of  April,  when  the  bill  be- 
came a  law.  The  replication  may  be  true  and 
the  plea  also.  It  is,  therefore,  no  answer  to 
the  plea,  but  a  departure  from  the  declaration, 
and  is  bad  in  substance.  As  the  declaration 
sets  forth  sufficient  actionable  matter,  and  as 
the  plea  by  way  of  justification  avers  the  truth 
of  the  matters  charged,  and  as  the  replication 
neither  traverses  nor  confesses  the  plea,  the 
defendant  is  entitled  to  judgment  upon  his  de- 
murrer. 

Judgment  for  defendant,  with  leave  to  the 
plaintiff  to  amend  kin  replication  on  the  usual 
termt,  &c. 

Reversed— 11  Johns.,  573. 
Cited  in-15  Barb.,  53J. 


U63*]       *BELL  v.  CLAPP  ET  AL. 

Trenpaw — 0  fleer  Entering  Plaintiff's  ffouse — 
Search  Warrant  in  Proper  Form  Pleaded  in 
Juitification — Good  Defence  on  Demurrer. 

A  search-warrant  under  the  hand  and  soal  of  a 
Justioe,  reciting  Information  on  outh,  that  certain 
Roods,  dfjscribiiisr  thorn,  had  been  stolen  by  A  and 
IJ,  and  were  concealed  in  the  housj  of  C,  and  com- 
manding th'5  ofBcor.  to  whom  it  was  dir  -cted.  to 
enter  the  said  housj,  in  the  daytime,  and  search 
for  the  articles  stolen,  and  to  brinK  them  with  0, 
or  the  person  in  whos'j  custody  the  Koods  should 
IH>  found,  before  the  justice,  is  a  legul  und  valid 
warrant. 

And  a  plea  of  Justification  under  sueh  a  warrant 
need  not  state  that  it  was,  in  fact,  executed  in  the 


NOTE.— MinMerial  officer*— How  far  protected  by 
proce*i.    See  Warner  v.  Shed,  ante,  p.  i:W,  note. 


daytime.  The  ofl&cer,  in  the  execution  of  such  a 
warrant,  if  the  door  be  shut,  may,  after  a  demand 
and  refusal  to  open  it,  break  open  the  outer,  or 
other  door  of  the  house. 

Citations-2  Wils.,  275;  11  St.  Tr.,  313-316  ;  2  Hale 
P.  C.,  114,  116.  117.  151. 


was  an  action  of  trespass  quare  dau- 
-L  sumfregit,  &c.  The  declaration  contained 
counts  for  entering  the  plaintiff's  dwelling- 
house,  and  breaking  open  his  doors,  &c  ,  and 
taking  away  ninety-three  barrels  of  flour,  &c., 
and  also  in  trespass  de  bonis  aaportatix,  &c.,  in 
taking  and  carrying  away  one  hundred  bar- 
rels of  flour.  The  defendants  pleaded,  sepa- 
rately, not  guilty  ;  and  two  of  them  pleaded 
also,  specially,  in  justification,  that  Charles 
Christian,  before,  at,  and  after,  &c.,  was  one 
of  the  special  justices  of  the  peace  in  the  City 
of  New  York,  &c.,  and  so  being  justice,  on 
the  19th  January,  1811,  at,  &c.,  made  his  cer- 
tain warrant  in  writing  under  his  hand  and 
seal,  directed  to  any  constable  or  marshal  of 
the  said  city,  reciting,  that  whereas  informa- 
tion on  oath  had  been  given  to  him,  the  said 
Charles  Christian,  one  of  the  special  justices, 
&c.,  by  William  Clapp,  of  the  fourth  ward, 
that  one  hundred  barrels  of  flour  had  lately 
been  feloniously  taken  and  carried  away  by 
Richard  and  Isaac  Jaques,  from  the  wharf. 
«&c.,  and  that  the  said  one  hundred  barrels  of 
flour,  or  a  part  thereof,  were  then  concealed 
in  a  cellar  of  Gideon  Jaques,  situate,  &c. 
And  the  said  Charles  Christian,  being  such 
special  justice,  did,  in  and  by  the  said  warrant. 
in  the  name  of  the  people,  &c.,  command  and 
authorize  them  the  said  constables  and  mar- 
shals, &c.,  or  any  of  them,  with  proper  assist- 
ance, in  the  day  time,  to  enter  into  the  cellar 
of  the  said  Gideon,  situate.  &c.,  and  there  dili- 
gently search  for  the  said  flour,  anil  if  the 
same,  or  any  part  thereof,  should  be  found, 
then  the  said  constables  were,  in  and  by  the 
said  warrant,  likewise  commanded  to  brine  the 
same  so  found,  together  with  the  said  Gideon, 
or  the  person  in  whose  custody  the  same 
should  be  found,  before  him,  the  said  Charles 
Christian,  or  some  other  justice  of  the  peace 
of,  &c.,  to  be  dealt  with  as  the  law  directs, 
&c.  ;  which  warrant  was  delivered  to  M.,  one 
of  the  defendants,  then  being  one  of  the  mar- 
shals of  the  said  city,  to  be  executed  accord- 
ing to  law;  by  virtue  of  which,  &c..  he  went 
to  the  cellar  of  the  said  Gideon  Jaques,  men- 
tioned in  the  warrant,  and  which  was  part 
and  parcel  of  and  belonging  to  the  dwelling- 
house  mentioned  in  the  plaintiff's  declaration, 
and  there  finding  the  door  thereof  .shut  and 
fastened,  did,  in  a  friendly  and  peaceable 
manner,  demand  and  require  that  the  said 
door  should  be  opened,  which  was  then  and 
*there  refused  ;  and  that  thereupon  [*2<J4 
the  said  M.,  one  of  the  defendants,  in  order 
to  execute  the  said  warrant,  did  break  open 
the  said  door,  as  it  was  lawful  for  him  to  do. 
&c.,  doing  as  little  damage  as  possible,  and 
did  search,  &c.  ,  and  took  and  carried  away 
therefrom  ninety-three  barrels  of  flour,  being 
part  of  the  said  one  hundred  barrels  mentioned 
in  the  said  warrant,  &c.,&c.  The  oilier  de- 
fendant put  in  a  similar  plea  of  justification, 
being  a  constable.  &c..  and  required  to  assist 
the  said  other  defendant  in  the  execution  of 
the  warrant. 
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To  the  plea  of  justification  there  was  a  gen- 
eral demurrer  and  joinder. 

Mr.  \Youdtenrd,  in  support  of  the  demurrer, 
contended  that  a  search-warrant  was  not  a 
common  law  process,  but  a  creature  of  a  stat- 
ute in  England,  not  in  force  here.  But  admit- 
ting it  to  l>e  a  common  law  process,  he  said 
the  warrant  in  this  case  was  defective  and  void  : 
1.  Because  it  was  not  stated  that  the  flour  al- 
lege'l  to  be  stolen  was  the  property  of  any  par- 
ticular person,  by  name,  or  of  any  person  un- 
known, nor  did  it  appear  that  it  was  so  sworn 
before  the  justice. 

2.  That  it  did  not  appear  from  the  plea  that 
the  warrant  was  executed  in  the  daytime  ;  or 
when  or  how  it  was  returnable  or  that  it  was, 
in  fact,  returned  ;  nor  what  was  done  with  the 
flour  seized,  which  the  plaintiff  alleged  was 
converted  by  the  defendants  to  their  own  use. 

3.  That  the  office  of  special  justice  being 
unknown   to  the   common  law,  his  authority 
should  have  been  set  forth  in  the  plea,  and  the 
statute  creating  the  office  averred  or  recited. 

4.  That  a  warrant  to  take   the   person  in 
whose  possession  the  property  might  be  found, 
without  naming  the  person,  is  so  far  illegal 
and  void  ;  and  a  warrant  bad  in  part  is  bad  in 
toto. 

Messrs.  G.  Strong  and  Slosmon,  contra,  in- 
sisted that  it  was  not  necessary  to  state  in  a 
warrant  to  search  for  stolen  goods  in  whom 
the  property  in  the  goods  belonged.  As  the 
writ  expressly  commanded  the  officer  to  exe- 
cute it  in  the  day  time,  the  court  will  presume, 
until  the  contrary  is  shown,  that  it  was  so  ex- 
ecuted. (WMianis  v.  Etixt  India  Co.,  3  East, 
19-3;  Bull.  N.  P.,  298.) 

The  property  which  was  the  object  of  the 
warrant,  and  the  place  where  it  was  found, 
were  described  with  sufficient  certainty  ;  and 
the  warrant  is  as  precise  and  guarded  as  any 
lo  be  found  in  the  books  which  have  been 
sanctioned  by  the  English  courts. 

12O5*]  *Per  Curiam.  The  matter  set  forth 
in  the  plea  is  a  justification  of  the  trespass. 
The  search-warrant  was  founded  on  oath,  and 
the  information  stated  that  one  hundred  bar- 
rels of  flour  had  been  stolen  from  the  wharf, 
in  the  first  ward,  by  Richard  and  Isaac  Jaques, 
and  that  the  same,  or  a  part  thereof,  was  con- 
cealed in  a  cellar  of  Gideon  Jaques.  The  plea 
then  states  that  the  warrant,  being  under  the 
hand  and  seal  of  the  magistrate  (who  was  one 
of  the  special  justices  of  the  City  of  New 
York,  an  officer  created  by  a  public  statute), 
and  being  directed  to  the  constables  and  mar- 
shals, authorized  and  required  them  to  enter 
the  said  cellar,  in  the  daytime,  and  search 
for  the  flour,  and  to  bring  it,  together  with  the 
said  Gideon,  or  the  person  in  whose  custody 
it  might  be  found,  before  the  justice  ;  that  in 
pursuance  of  the  warrant,  the  defendants,  the 
one  being  a  constable  and  the  other  a  mar- 
shal, did  go  to  the  cellar,  which  was  part  and 
parcel  of  the  dwelling-house  of  the  plaintiff, 
and,  after  being  refused  entrance,  did  open 
the  door  by  force,  and  seize  the  flour  in  as 
peaceable  a  manner  as  possible.  This,  then, 
was  a  valid  warrant  duly  executed  by  these 
officers.  The  warrant  had  all  the  essential 
qualities  of  a  legal  warrant.  It  was  founded 
oa  oath,  and  was  specific  as  to  place  and  ob- 
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ject,  and  the  stolen  goods  were  taken,  and 
taken  in  as  peaceable  a  manner  as  the  nature 
of  the  case  admitted. 

In  Eutick  v.  Cai-rinc/ton,  2  Wils..  275,  11 
St.  Tr.,  313-316,  Lord  Camden  admitted  a 
search  warrant,  so  well  guarded,  to  be  a  law- 
ful authority.  The  warrant  did  not  state  in 
whom  the  property  of  the  flour  resided,  nor 
•was  this  essential  to  its  validity  :  a  person  may 
even  be  indicted  and  convicted  of  stealing  the 
goods  of  a  person  unknown.  Nor  did  it  af- 
fect the  legality  of  the  warrant  that  it  directed 
the  officer  to  bring  Jaques,  to  whom  the  cellar 
belonged,  or  the  person  in  whose  custody  ihe 
flour  might  be  found.  It  was  impossible  for 
any  warrant  to  be  more  explicit,  and  particu- 
lar ;  and  it  would,  probabry,  have  been  the 
duty  of  the  officer  to  have  arrested  any  person 
in  possession  of  the  stolen  goods  at  the  place 
designated,  without  any  directions  in  the  war- 
rant, and  to  have  carried  him  before  the  jus- 
tice for  examination. 

Sir  Matthew  Hale,  in  one  part  of  his  treatise 
(H.  P.  C.,  Vol.  II.,  114,  116,  117),  denies  to  the 
officer  the  right  of  breaking  open  the  door  on 
a  warrant  to  search  for  stolen  goods.  But  he, 
afterwards  (Ibid.,  151).  admits  this  power  in 
the  officer,  if  the  door  be  shut,  and  if  upon  de- 
mand it  is  refused  to  be  opened.  This  past 
opinion  is  founded  on  the  better  reason,  for 
search-warrants  are  often  indispensable  to  the 
detection  of  crimes  ;  and  they  *would  [*2<>G 
be  of  little  or  no  efficacy  without  this  power 
attached  to  them.  All  the  checks  which  the 
English  law,  and  which  even  the  Constitution 
of  the  United  States,  have  imposed  upon  the 
operation  of  these  search-warrants,  and  with 
the  manifestation  of  a  strong  jealousy  of  the 
abuses  incident  to  them,  would  scarcely  have 
been  thought  of,  or  have  been  deemed  neces- 
sary, if  the  warrant  did  not  communicate  the 
power  of  opening  the  outer  door  of  a  house. 

In  the  case  of  Entick  v.  Carriiigton  it  was  as- 
serted by  the  counsel  for  the  defendant,  that 
on  a  search-warrant  to  search  for  stolen  goods, 
the  officer  might  break  open  doors,  &c.,  and 
this  power  was  not  questioned  by  the  other 
side,  nor  by  Lord  Camden  in  the  able  and  clab 
orate  view  which  he  took  of  the  legality  and 
effect  of  these  warrants. 

The  defendants  are,  accordingly,  entitled  to 
judgment  upon  the  demurrers. 

Judgment  for  tlie  defendants. 
Cited  in-6  Wend. ,  385 ;  3  Park,  664. 


JONES  c.  GARDNER. 

Covenant — Mutual  Covenants  when  Dependent — 
Covenant  to  Vest  Title  Means  Fee,  Free  of  AU 
Incumbrance. 

Where  A  npreed  to  convey  to  B  a  farm  on  which 
C  lived,  on  tho  1st  May.  1811,  and  li  covenanted  to 
pay  to  A  on  that  day,  $500,  part  of  the  purchase 
monoy:  it  was  held  that  the  covenants  were  de- 
pendent, and  the  delivery  of  the  deed  and  the  pay- 
ment of  the  money  were  concurrent  acts. 

And  where  A,  on  the  1st  May,  1811.  tendered  to  B 
a  deed  of  tho  farm,  executed  by  A  and  his  wife,  not 
acknowledged  by  the  wife,  and  which  did  not  em- 
brace all  the  land  of  the  farm :  it  was  held  that 
this  was  not  a  performance  of  the  covenant  of  A. 
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A  covenant  to  convey  the  title,  means  the  legal 
estate  in  fee,  free  from  all  valid  claims,  liens  or  in- 
cumbrances  whatever.* 

Citation—  2  Johns..  207. 

THE  plaintiff  declared  on  an  agreement  in 
writing,  dated  the  23d  March,  181  1  ,  which 
stated  that  Jones  had  contracted  with  Gard- 
ner, "  to  convey  to  him  a  farm  of  land  situated 
in  the^town  of  Hinsdale,  on  which  Samuel 
Gilbert  now  lives,"  on  the  following  terms,  to 
wit  :  $1,8-33,  to  be  paid  as  follows,  to  wit, 
five  hundred  dollars  on  the  first  of  May  next, 
three  hundred  dollars  in  two  years  thereafter, 
three  hundred  dollars  in  three  years,  three  hun- 
dred dollars  in  four  years,  three  hundred  dol- 
lars in  five  years,  anil  one  hundred  and  twenty 
dollars  in  six  years.  Gardner  was  to  have  pos- 
session on  the  1st  of  April  then  next  ;  and 
whenever  he  received  from  Jones  "  a  good  and 
sufficient  deed  in  law  to  vest  him  with  the 
title  of  the  said  farm  of  land  wilh  the  appur- 
tenances," Gardner  was  to  give  to  Jones  a  bond 
and  mortgage  to  secure  the  whole  of  the  pur- 
chase money.  And  it  was  further  agreed  be- 
tween the  parties,  that  the  party  refusing  to 
267*]  fulfill  the  contract  *should  forfeit  to 
the  other  the  sum  of  $1,000.  for  the  payment 
of  which  they  mutually  bound  themselves  ; 
the  plaintiff  binding  himself  under  that  pen- 
alty to  execute  the  deed  to  the  defendant  on 
the  1st  May  then  next,  if  the  plaintiff  paid  the 
$500. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, in  December,  1811,  before  Mr.  Justice 
Yates.  The  plaintiff  gave  in  evidence  a  mort- 
gage from  Samuel  Gilbert,  dated  the  9th  May, 
1801,  to  Robert  Van  liensselaer,  for  five  hun- 
dred dollars,  in  which  the  farm  was  described 
by  particular  courses  and  distances,  and  as- 
containing  one  hundred  and  nine  acres.  This 
mortgage  was  assigned  to  one  Seymour,  and  by 
him,  on  the  5th  of  December.  1*09,  assigned  to 
the  plaintiff.  The  plaintiff  also  produced  a 
mortgage  from  Samuel  Gilbert  to  the  plaintiff. 
for  the  same  farm,  dated  the  5th  May,  1808, 
for  securing  the  payment  of  $1,300.74,  in 
which  mortgage  the  farm  was  particularly  de- 
scribed by  metes  and  bounds,  and  as  "con- 
taining one  hundred  and  nine  acres,  more  or 
less,  all  the  said  farm  now  in  possession  of  the 
party  of  the  first  part."  The  plaintiff  produced 
a  deed  from  the  plaintiff  and  his  wife,  dated 
the  1st  May.  1811.  to  the  defendant  for  the 
farm,  as  described  in  the  last-mentioned  mort- 
gage from  Gilbert  to  the  plaintiff,  and  as  con- 
taining one  hundred  and  eleven  acres,  two 
rods  and  seven  perches  of  land,  which  deed 
contained  full  covenants,  and  was  tendered  in 
due  form  to  the  defendant,  but  was  not  ac- 
knowledged by  the  wife  of  the  plaintiff.  The 
plaintiff  then  offered  to  prove  that  this  deed 
was  drawn  in  conformity  to  the  description 
contained  in  the  mortgage,  by  the  agreement 
of  the  parties,  which  was  objected  to,  but  the 
objection  was  overruled  by  the  judge. 

Samuel  Gilbert,  who  was  sworn  as  a  wit- 
n(!ss.  testified  that  the  farm  in  question  was 
leased  from  Van  Rcnsselaer,  and  the  bounda- 
ries described  in  the  lease  ;  and  that  he  had  no 

•Gale  v.  Nixon.  6  Cow.  Hop.,  445:  Toppinjr  v. 
Hoot.  5,  1  hul.,  404;  Cumiintrhain  v.  Morrvll.nnfe,  JKJ. 
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other  land  than  what  was  contained  in  the 
lease.  He  supposed  he  cultivated  about  five 
acres  of  land  adjoining,  not  included  in  the 
boundaries  of  the  lease,  which  left  out  at  least 
half  of  the  exterior  fences,  and  some  acres  of 
land.  It  appeared,  that  when  the  agreement 
was  made,  the  plaintiff  told  thedefendant  that 
he  did  not  know  the  west  boundaries,  but  they 
were  contained  in  the  original  lease,  which  was 
not,  however,  shown. 

It  was  proved,  on  the  part  of  the  defendant, 
that  when  Jones  showed  him  the  farm,  he 
pointed  out  the  fences  as  standing  on  the 
boundary  lines,  and  that  the  farm  extended  to 
them.  It  appeared  *that  thedefendant  [*2O8 
took  possession  of  the  farm  in  April,  1811. 

A  verdict  was  taken  for  the  plaintiff  for  five 
hundred  and  twenty-four  dollars,  by  consent, 
subject  to  the  opinion  of  the  court  on  a  case 
containing  the  above  facts. 

Mr.  E.  Williams,  for  the  plaintiff,  contended 
that  the  covenants  were  mutual  and  independ- 
ent, and  that  the  defendant  was  bound  abso- 
lutely to  pay  the  five  hundred  dollars  ;  but  if 
it  were  otherwise,  he  insisted  that  the  tender 
and  refusal  of  the  deed  wr.s 'tantamount  to  a 
performance  on  the  part  of  the  plaintiff,  who 
was  entitled  to  recover  the  money  agreed  to  be 
paid  by  the  defendant.  The  agreement  was 
silent  as  to  the  execution  of  the  deed  by  the 
wife  of  the  plaintiff ;  her  acknowledgment 
was  not.  therefore,  requisite  to  give  validity  to 
the  tender.  Her  interest  was  contingent  only. 
It  may  be  objected  that  the  premises  did  not 
include  the  whole  farm  ;  but  it  was  proved 
that  the  description  in  the  deed  was  according 
to  the  agreement  and  understanding  of  the 
parties. 

Mr.  Van  Bnren,  contra,  insisted  that  the 
covenants  were  dependent,  and  that  it  was  the 
clear  intention  of  the  parties  that  the  deed 
should  be  given  before  the  purchase  money  . 
was  paid  or  secured.  (Green  v.  Reynold,  2 
Johns.  Rep.,  207.) 

Again,  a  good  and  sufficient  deed  implies  a 
deed  from  the  wife,  so  as  to  convey  the  whole 
title,  free  and  clear  from  all  incHinbrances. 
The  right  of  dower  is  a  vested  right,  and 
forms  part  of  the  title.  The  deed  tendered  was 
not.  therefore,  sufficient. 

Further,  the  deed  tendered  did  not  contain 
the  whole  of  the  farm  in  the  possession  of 
Gilbert.  Any  parol  evidence  or  agreement  of 
the  parties  was  not  admissible  to  explain  the 
written  contract.  (7  Johns.  Rep.,  341.) 

Per  Curtain.  The  covenants  between  the 
parties  were  dependent.  The  plaintiff  was  to 
convey  on  the  1st  of  May.  and  the  defendant 
on  that  day  was  to  pay  five  hundred  dollars, 
being  a  part  of  the  consideration.  The  intent 
and  good  sense  of  the  contract  was,  that  the 
five  hundred  dollars  were  not  to  be  paid, 
unless  the  deed  was  ready  for  delivery.  They 
were  to  be  concurrent  acts  ;  and  this  was  the 
construction  of  a  similar  contract  in  the  case 
of  O  ret  n  v.  Iti-i/mddx,  2  Johns.  Rep.,  207.  So. 
also,  the  deed  was  not  to  be  delivered  without 
the  payment  of  the  five  hundred  dollars,  and  a 
bond  and  mortgage  *forllie  residue  of  |*2<Ji) 
the  purchase  money.  Taking  the  ccntmct 
together,  this  was  the  just  and  sound  construc- 
tion. 
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The  deed  was,  however,  tendered,  and  the 
boundaries  of  the  land  therein  mentioned  were 
according  to  the  description  given  by  Gilbert 
himself  in  a  mortgage  from  him  to  the  plaint- 
iff. But  this  was  not  a  compliance  with  the 
covenant,  for  by  that  the  conveyance  was  to 
be  of  the  farm  of  land  on  which  Samuel  Gil- 
bert lived,  and  it  is  in  proof,  by  the  testimony 
of  Gilbert,  that  the  description  in  the  mort- 
gage did  not  embrace  all  his  farm,  but  left 
rWL<  at  le»st«  Ha'f  °f  a"  u's  exterior  fences. 
1 1 ic re  was  also  another  objection  to  the  deed, 
which  was  that  the  wife  of  the  plaintiff  had 
not  executed  it  with  the  solemnities  required 
by  law  to  bar  her  dower  ;  and  as  the  plaintiff, 
by  the  contract,  was  to  give  a  sufficient  deed  to 
vest  in  the  defendant  "the  title  of  the  said 
farm,"  the  deed  was  imperfect,  and  did  not,  in 
this  respect,  fulfill  the  contract.  The  title 
meant  the  legal  estate  in  fee,  free  and  clear  of 
all  valid  claims,  liens,  and  incumbrances  what- 
soever. It  is  the  ownership  of  land,  the  domi- 
t}um  directum  et  ubxolutum,  without  any  right- 
ful participation  by  any  other  person  in  any 
part  of  it.  If  the  plaintiff's  wife  had  a  con- 
tingent life  estate  in  one  third  part  of  the 
farm,  the  defendant  had  not  a  clear  and  abso- 
lute title.  If  this  claim  of  dower  was  not  in- 
consistent with  the  title  to  be  vested  in  the  de- 
fendant, it  would  be  difficult  to  maintain  that 
any  other  life  estate  in  the  same,  in  reversion 
or  remainder,  or  any  judgment  or  other  lien 
thereon,  would  be  incompatible  with  it ;  and 
the  title  might  thus  be  embarrassed  and  weak 
ened,  until  it  had  lost  all  its  valueand  strength. 

For  want,  then,  of  showing  the  tender  of  a 
sufficient  deed  to  convey  the  title,  the  defend- 
ant is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 16  Johns.,  369;  20  Johns.,  135:  5  Cow., 
405 ;  8  Wend.,  619 ;  11  Wend.,  50 ;  1  Edwr.,  6  ;  15  Barb., 
SO;  17  Barb.,  164,  265;  23  Barb.,  381;  10  Abb.  N.  S.. 
495 ;  13  ADb.  N.  S.,  199 ;  6  Duer,  250. 


27O*]  *JACKSON,  ex  dem.  LIVINGSTON, 

v. 
BAKER. 

Landlord  and  Tenant — Notice  to  Quit — Lessor 
not  Bound  to  Look  beyond  linirtediale  Lessee. 

Notice  to  quit  jfiven  by  the  lessor  to  his  immediate 
lessee,  who  baa  continued  to  pay  him  his  annual 
rent,  is  sutflcient,  though  another  person  is  in  pos- 
gession  of  the  premises. 

THIS  was  an  action  of  ejectment,  and  was 
tried  at  the  Columbia  Circuit,  in  Septem- 
ber, 1812,  before  Mr.  Justice  Van  Ness. 

The  only  point  raised  by  the  defendant  at 
the  trial  was,  that  he  was  entitled  toanotice  to 
quit  before  suit.  He  proved  that  he  had  been 
in  possession  of  the  premises  for  seven  or 
eight  years,  and  had  paid  an  annual  rent  to 
Benjamin  Birdsall,  who.  during  the  same 
tiine.  paid  rent  annually  for  the  premises  to 
the  lessors  of  the  plaintiff.  The  plaintiff  pro- 
duced the  following  notice  which  had  been 
served  on  Birdsall  the  1st  of  June,  1810,  but 
who  did  not  occupy  any  part  of  the  premises. 
"  Mr.  Benjamin  Birdsall — Sir  :  1  hereby  give 
you  notice  to  quit  and  deliver  up  to  ine  the 
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premises  which  you  hold  of  mine,  situated  in 
the  town  of  Grainger,  in  the  County  of  Cilum 
bia,  being  the  farm  which  is  commonly  known 
as  the  Allen  farm,  having  once  been  in  posses- 
sion of  Isaac  Allen,  and  now  occupied  by 
Daniel  Baker,  on  the  1st  of  January  next,  pro- 
vided your  tenancy  commenced  on  the  1st  of 
January  ;  otherwise,  that  you  quit  the  posses- 
sion at  the  expiration  of  the  current  year  of 
your  tenancy.  John  S.  Livingston." 

The  defendant's  counsel  objected  to  the  suf- 
ficiency of  this  notice,  but  the  judge  overrule* I 
the  objection,  and,  by  his  direction,  the  jury 
found  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  set  it  aside,  and  a 
nonsuit  to  be  entered,  in  case  the  court  should 
be  of  opinion  that  the  notice  to  quit  was  not 
sufficient. 

A  motion  was  made  to  set  aside  the  verdict. 

Mr.  Van  Buren,  for  the  defendant,  con- 
tended that  the  notice  to  quit  ought  to  have 
been  given  to  the  defendant,  who  was  the  ten- 
ant in  possession.  He  was  the  person  intended, 
and  ought  therefore,  to  have  received  the  no- 
tice. (1  Com.  Dig.,  568,  Assignment;  13 
Wils.,  234;  3  Term  Rep.,  43  ;  2  Term  Rep., 
159;  1  Johns.  Rep.,  322.) 

Mr.  E.  Williams,  contra,  insisted  that  Bird 
sail  only  was  tenant  to  the  lessor.  No  rent  was 
paid  by  Baker  to  Livingston,  nor  was  there 
any  privity  between  them.  The  cases  cited  by 
the  defendant's  counsel  are  those  of  a  lessee 
and  his  assigns.  The  lessor,  in  the  present 
case,  has  done  no  act  whatever  which  could  be 
considered  as  an  admission  of 'the  defendant  as 
his  tenant. 

*Per  Curiam.  The  lessor  of  the  [*271 
plaintiff  was  not  bound  to  look  beyond  Bird- 
sail,  his  immediate  lessee,  and  who  continued  to 
pay  him  the  annual  rent.  So  long  as  Birdsall 
paid  him  the  rent,  and  he  had  not  recognized 
any  sub-lessee  as  tenant,  he  was  not  bound  to 
look  beyond  Birdsall,  nor  to  inquire  whether 
the  person  in  actual  possession  was  a  tenant  or 
servant  to  Birdsall. 

The  motion  by  the  defendant  to  set  aside  the 
verdict  is  denied. 

Motion  denied. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  UNION  BANK 

V. 

CLOSSEY  ET  AL. 

Bond — Faithful  Performance-  of  Clerk's  Duties 
— Applies  to  Honesty,  not  Ability. 

Where  the  condition  of  a  bond  was,  that  A,  a 
clerk  in  a  bank,  should  "well  and  faithfully  per- 
form the  duties  'assigned  to,  and  trust  reposed  in 
him,  as  first  teller,"  &u.,  it  was  held  to  apply  to  the 
honesty  and  not  to  the  ability  of  the  clerk ;  and  that 
the  sureties  were  not  responsible  for  a  loss  arising 
to  the  bunk,  from  the  mistake  of  the  clerk,  but  only 
for  a  breach  of  trust  or  dishonesty. 

THIS  was  an    action  of   debt    on  a  bond, 
conditioned  that   the  defendant  Clossey 
"should  well  and  faithfully  perform  the  duties 
assigned  to,  and  trusts  reposed  in  him,  as  first 
teller,"  &c.     Plea,  non  damnijicat'us. 
Replication,  that  the  defendant  Clossey  re- 
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mained  in  the  service  of  the  plaintiffs,  as  such 
first  teller,  for  a  long  time,  to  wit:  from,  &c.. 
to,  &c.,  and  that  while  he  so  remained  in  their 
service,  he  did,  as  such  first  teller,  receive  a 
large  sum  of  money,  to  wit:  $1,839.95.  belong- 
ing to  the  plaintiffs,  for  which  (although  often 
requested)  he  has  not  accounted,  or  paid  over 
the  same  to  the  plaintiffs  ;  but  that  the  same 
is  still  wholly  unpaid,  &c.,  "contrary  to  the 
form  and  effect  of  the  condition  of  the  said 
writing  obligatory,"  &c. 

Rejoinder,  by  protestation,  admitted  that  the 
defendant  Clossey  accounted  with  the  plaint- 
iffs of  and  concerning  the  said  sums  of  money, 
&c.,  and  that  thereby  a  large  sum  of  money, 
to  wit,  the  sum  of  five  hundred  dollars  only 
were  found  in  arrears,  &c.,  and  alleges  that 
the  said  arrears  accrued  by  reason  of  overpay- 
ments, made  by  mistake,  by  Clossey,  as  first 
teller,  and  not  through  any  want  of  fidelity  on 
the  part  of  htm  (Clossey)  as  first  teller.  &c.; 
and  concludes  with  averring  that  (admitting 
the  arrears  to  be  still  due)  upon  the  said  ac- 
counting, the  said  plaintiffs  gave  to  the  said 
Clossey,  time,  to  wit:  from  year  to  year,  for 
the  payment  of  the  said  arrearages,  until  he 
became  insolvent,  and  entirely  unable  to  pay 
the  same. 

There  was  a  special  demurrer  to  the  rejoind- 
272*]  er,  and  the  causes  *alleged  were:  1. 
Because  the  rejoinder  puts  in  issue,  or  attempts 
to  put  in  issue,  two  separate,  distinct  and  in- 
dependent facts.  2.  That  the  rejoinder  is  not 
issuable,  &c.  The  defendants  joined  in  the  de- 
murrer. • 

Messrs.  O.  W.  Strong  and  Wells,  in  support 
of  the  demurrer,  contended  that,  independent 
of  the  special  causes  of  demurrer,  the  rejoind- 
er was  bad  in  substance,  as  the  facts  staled  in 
it  furnished  no  legal  excuse,  within  the  true 
intent  and  meaning  of  the  condition  of  the 
bond.  The  condition  of  the  bond  i.s  co-exten- 
eive  with  the  subject  matter.  (People  v.  By- 
ron, 3  Johns.  Cas.,  53-60.)  The  plaintiffs 
might  be  as  much  injured  by  the  mistakes  of  the 
clerk,  as  by  his  dishonesty  or  fraud.  The  ob- 
ject of  the  bond  was  to  guard  the  plaintiffs 
against  every  loss  which  might  arise  1o  them 
from  the  clerk,  whether  produced  by  his  mis- 
take, dishonesty,  or  otherwise.  The  instru- 
ment is  to  be  construed  according  to  the  true 
intent  and  meaning  of  the  parties,  which 
ought  not  to  be  defeated  by  a  strict  adherence 
to  the  exact  words.  (Bactie  v.  Proctor,  Doug., 
382.) 

But  another  excuse  alleged  is,  that  the 
plaintiffs  gave  time  to  the  clerk  ;  but  this 
would  not  exonerate  the  sureties,  unless  the 
default  of  the  clerk  had  been  purposely  con- 
cealed from  them.  (Peal  v.  Tnllnck,  1  Bos.  & 
Pull.,  419;  7  Johns.  Rep.,  332;  10  East, 
34.) 

Again,  the  rejoinder  is  bad,  as  it  puts  in  is 
KUC  a  part  only  of  the  deficiency  stated  in  the 
replication.  (2  Saund.,  267,  note.}  It  is  a  dc 
parture  from  the  plea  noil  damniftcatiig.  tor  it 
admits  a  deficiency  of  five  hundred  dollars. 
(2  Saund.,  83,  note.)  Again,  it  is  bad  for  its 
duplicity,  as  there  are  distinct  facts  stated,  re- 
quiring three  distinct  answers  ;  and  the  re- 
joinder is  not  issuable,  for  whether  the  defi- 
ciency arose  from  the  mistake  or  dishonesty 
of  the  clerk,  can  only  be  kuown  from  his  in 
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tentions.  and  intention  is  not  traversable.  '(4 
Mod.,  249;  2  Wils.,  74.) 

Mexsrs.  Anthon  and  Hoffman,  contra,  con- 
tended that  the  sureties  could  be  made  liable 
only  for  the  dishonest}'  or  corruption  of  the 
clerk.  The  instrument  is  to  lie  construed  ac- 
cording to  the  true  meaning  of  the  words,  and 
is  not  to  be  extended  beyond  their  just  and  ob- 
vious import.  The  replication  is  bad  in  as- 
signing as  a  breach  the  not  accounting  and 
paying  over  the  moneys  received,  when  that 
might  be  without  any  want  of  fidelity  or  hon- 
esty on  the  part  of  the  clerk.  (1  Chitty's  PI., 
328.)  It  was  taken,  probablv,  from  one  of  the 
forms  used  in  the  cases  of  ^Barton  v.  Wehb,  8 
Term  Rep..  459  ;  Shum  v.  Farrinqton,  1  Bos. 
&  Pull.,  460;  or  2  Chitty's  Pleadings,  633, 
in  which  cases  the  conditions  of  the  bonds 
were,  to  account  for  and  pay  over  all  monevs. 

*The  defendants  did  not '  undertake  [*2 7 3 
for  the  intellectual  capacity  of  the  clerk,  but 
only  for  his  moral  honesty.  (3  T.  R.,  307 ;  4 
T.  R.,  617.) 

If  the  replication  is  good,  so  is  the  rejoind- 
er. The  former  states  two  distinct  facts  which 
may  be  traversed  in  the  rejoinder.  (SCaincs* 
Rep.,  160;  2  Johns.  Rep.,  436,  462;  2  W.  Bl., 
1022;  1  Burr.,  316.) 

Per  Curiam.  Without  noticing  the  subse- 
quent pleadings,  it  is  sufficient  to  observe  that 
the  replication  is  bad  in  substance  ;  for  it  as- 
signs no  broach  of  trust  or  want  of  fidelity  in 
the  clerk.  The  bond  was,  that  he  should  well 
and  faithfully  perform  his  dutiesas  first  teller ; 
and  this  evidently  applied  to  his  honesty,  and 
not  to  his  ability  in  his  trust.  A  mere  mis- 
take in  overpayment  of  a  check  can  never  be 
alleged  as  a  breach  of  trust,  for  the  mistake 
may  happen  to  a  teller  of  the  purest  morals 
and  the  best  capacity  for  business. 

Judgment  for  the  defendants,  with  leave,  <£«. 

8.  C.,  11  Johns.,  182. 

Cited  in— 2  Cranch  C.  C.,  699. 


OGDEN 

v. 

THE  COLUMBIAN   INSURANCE  COM- 
PANY. 

Marine  Jnmiranee — Open  Policy — Premium 
Added  to  Prime  Gout — Warranty  not  to  Aban- 
don for  Certain  Period  <if1er  Aot ice  of  Capture 
or  Detention — Not  Broken  by  Immediate  Aban- 
donment after  Condemnation. 

In  a  policy  of  insurance  on  poods  from  Marseilles 
to  New  York,  after  the  printed  words,  "the  said 
Koods  and  merobandiwi  arc  valued  at,"  the  follow- 
ing words  were  written  :  "ciKhteen  f runes  valued  at 
f  our  dollars  and  forty-f our  cents."  It  was  held  to 
be  an  open  policy,  and  that  the  premium  was  to  be 
added  to  the  prime  cost  of  the  jr<u»ls.  in  estimating 
the  amount  of  the  loss.  When- a  policy  of  insur- 
ance contained  a  clause  warranting  not  to  abandon 
in  ease  of  capture  or  detention,  until  nix  months 
after  notice  thereof  to  the  insurers:  and  the  vessel 
was  condemned  in  K  88  than  a  month  after  her  capt- 
ure, it  was  held  that  the  insured  had  a  right  <» 
abandon  immediately  after  condemnation;  the 
warranty  beiiitf  contlned  to  the  cast's  of  capture  or 
detention  only. 

Citations— 10  Johns..  7«;  Marsh.,  «22;  1  Esp.  Hep., 
77. 

S  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  ship  Henry  and  Fnm- 
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cis,  and  on  the  freight  of  the  same  ship,  on  a 
voyage  from  Marseilles  to  New  York.  The 
policy  contained  the  following  clause,  the 
words  iu  italics  being  part  of  the  printed  form, 
and  the  other  part  being  written  in  a  blank  : 
"  The  said  goods  and  merchandise*  hereby  in- 
sured are  rained  at  eighteen  francs,  valued  at 
four  dollars  and  forty-four  cents."  The  pol- 
icy aUo  contained  the  following  written  Clause: 
"Warranted  American  property,  and  not  to 
abandon,  in  case  of  capture  or  detention,  until 
six  months  after  notice  thereof  delivered  to 
this  company,  nor  to  abandon  if  turned  off  or 
warned  away,  but  permitted  to  proceed  to  a 
near  open  port."  The  vessel  being  an  Ameri- 
can vessel,  owned  by  the  plaintiff  and  others, 
sailed  from  Marseilles  on  the  21st  September, 
1811,  having  on  board  goods  the  first  and  in- 
voice cost  of  which  was  77,735  francs  55-100, 
which,  at  the  rate  of  eighteen  francs  to  four 
dollars  and  forty-four  cents,  was  equal  to 
$19,175.  On  the  24th  September  she  was 
274*]  captured  by  a  British  cruiser  and  Car- 
ried into  Malta,  where  the  ship  and  cargo,  on 
the  16th  October,  were  condemned  as  prize. 
On  the  22d  January.  1812,  the  plaintiff  gave 
the  defendants  notice  of  the  capture  ;  and  on 
the  13th  March,  1813,  delivered  to  them  the 
master's  protest,  and  an  authenticated  copy  of 
the  condemnation,  with  the  usual  proofs  of  in- 
terest, and  at  the  same  time  abandoned  the 
the  subjects  insured  to  the  defendants. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following 
points  :  1.  Whether  the  plaintiff  was  entitled 
to  add  the  premium  to  the  invoice  cost  of  the 
goods,  and  to  recover  the  whole  amount. 

2.  Whether,  under  the  terms  of  warranty, 
the  assured  was  entitled  to  abandon  on 
the  13  March,  1*13.  And  it  was  agreed  that 
if  the  opinion  of  the  court  should  be  in  favor 
of  the  plaintiff,  on  both  points,  the  verdict  was 
to  stand  ;  if  in  favor  of  the  defendants,  judg: 
ment  of  nonsuit  was  to  be  entered  ;  if  in  favor 
of  the  defendants  on  one  point  only,  the  ver- 
dict was  to  be  varied  accordingly. 

The  case  stated  that  the  plaintiff  pro- 
duced evidence  to  show  that  the  cargo  was 
purchased  by  the  sale  of  bills  of  exchange  on 
London,  to  show  the  rate  of  exchange  between 
England  and  France,  and  the  loss  arising  on 
such  sale  ;  but  this  evidence  wa*  objected  to 
by  the  defendants. 

Mr.  T.  L.  Ogden,  for  the  plaintiff,  contended, 
1.  That  this  was  not  a  valued  policy.  It  had 
none  of  the  requisites  of  a  valued  policy  (Marsh. , 
287,  bk.  1,  ch.  8,  sec.  1).  There  is  no  agree- 
ment as  to  the  value  of  the  goods.  It  is  the 
value  of  the  franc  only,  in  order  to  show  the 
difference  of  exchange,  or  the  prime  cost  of 
the  goods.  The  value  in  a  policy  is  in  the 
nature  of  liquidated  damages  and  saves  the 
necessity  of  proving  it  in  case  of  total  loss. 
In  an  open  policy  the  amount  of  interest  must 
be  proved.  The  relative  value  of  a  franc  and 
a  dollar  was  agreed  on,  merely  as  a  means  of 
'ascertaining  the  amount  of  interest.  These 
goods  were  purchased  and  paid  for  in  bills  on 
London,  and  the  object  was  to  fix  the  rate  of 
exchange.  By  no  other  construction  would 
the  insured  be  indemnified.  In  Minium  & 
U/uimpttn  v.  The  Columbian  Ins.  Co.,  ante,  75, 
the  coffee  was  valued  at  twenty-five  cents  per 
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pound,  and  the  premium  was  added  in  calcu- 
lating the  amount  of  interest. 

2.  The  clause  as  to  the  abandonment  re- 
stricts the  right  of  the  assured,  and  ought  to 
be  taken  strictly.     A  warranty  is  to  be  con- 
strued according  to  the  understanding  of  mer- 
chants, and  is  not  to  *extend  beyond  [*275 
the  commercial  import  of  the  words.    (Marsh., 
347,  bk.  1.  ch.  9,  sec.  1.)  The  plain  and  obvious 
intent  of  the  parties  was  to  restrain  the  right 
to  abandon  for  a  certain  period,  in   case  of 
capture  and  detention.     There  could   be  no 
possible  reason  for  such  a  restraint,  in  case  of 
condemnation.      Suppose,  immediately   after 
the  capture,  the  vessel  should  be  destroyed  by 
fire,  or  wrecked,  would  the  right  to  abandon 
be  still  suspended  ?    In  case  of  a  condemna- 
tion, the  assured  are  not  bound  to  enter  an 
appeal  ;  and  in  Gardere  v.  The  Columbian  Ins. 
Co.,  7  Johns.  Rep.,  514,  it  was  held  that  the 
condemnation   gave  the   plaintiff    a  right  of 
action,  and  that  a  suit  might  be  commenced 
without  violating  the  clause  in  the  policy,  that 
the  insured  were  not  to  abandon,  in   case  of 
capture  or  detention,   until  six  months  after 
notice. 

Mexsra.  C.  I.  Boffertnnd  8.  Jonen,  Jr.,  contra. 
The  agreement  is  that  for  every  eighteen  francs 
contained  in  the  invoice,  the  assurer  should 
pay  four  dollars  and  forty-four  cents.  This 
was  made  for  the  very  purpose  of  covering 
the  difference  of  exchange  and  expenses,  which 
the  assured  could  not  have  recovered  on  an  open 
policy.  It  is  like  the  valuation  of  the  skins,  in 
the  case  of  Kanev.  The  Columbian  Ins.  Co.,  8 
Johns.  Rep.,  229,  and  of  the  coffee,  in  the  case 
of  Mintiirn  v.  Columbian  I  us.  Co.  A  single  skin 
and  a  single  pound  of  coffee  only  was  valued  in 
each  case,  and  the  insured  was  bound  to  show 
the  number  of  skins  or  of  coffee,  in  order  to 
ascertain  the  amount  of  interest  and  loss.  Yet 
those  were  held  to  be  valued  policies.  If  this, 
•then,  was  a  valued  policy,  the  insured  cannot 
add  the  premium.  He  can  recover  only  for 
the  value  agreed.  There  is  not  an  instance  of 
the  premium  being  added  to  a  valued  policy, 
and  the  only  question  here  is,  whether  this  was 
such  a  policy  or  not.  In  3/inturn  v.  The  Co- 
lumbian Inn.  Co.,  the  court  certainly  intended 
no  more  than  that  the  loss  should  be  adjusted 
on  the  principles  stated  in  the  case  of  Kane 
v.  The  Columbian  Ins.  Co. 

3.  The  objection  as  to  the  abandonment  is 
made  not  to  defeat  this  action,  but  merely  to 
prevent  a  recovery  of  interest,  until  after  thirty 
days  after  the  expiration  of  six  months  from 
the  time  of  capture.     If  the  insured  could  not 
claim  his  principal  until  after  the  expiration 
of  that  time,  he  ought  not  to  be  allowed  inter- 
est.   The  clause  stipulates  that  in  case  of  capt- 
ure  there  shall  be  no  abandonment  until  six 
months  after  notice.     Condemnation  is  a  mere 
consequence  of  capture.     The  effect   of   the 
clause  is  to  give  to  the  insurers  a  credit  of  six 
months  after  the  cause  of  loss  has  happened. 
*The  words  "unless  condemned"  are  [*27O 
now  usually  inserted  in  policies  to  avoid  this 
consequence. 

Mr.  D.  B.  Ogden,  in  reply,  insisted  that  this 
was  an  open  policy.  The  valuation  of  the 
livre  was  inserted  merely  to  enable  the  parties 
to  ascertain  the  first  cost  of  the  goods.  In 
Minium  v.  The  Columbian  Ins.  Co.  the  court 
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did  decide  that  the  premium  was  to  be  added, 
for  they  said  that  the  loss  was  to  be  adjusted 
according  to  I  he  statement  on  the  part  of  the 
plaintiff  contained  in  the  case  ;  and  the  premi- 
um is  included  in  that  statement.  But  this 
case  is  different  from  that  as  well  as  from  the 
case  of  K'ine  v.  The  Colam^ittn  Ins.  Co.  There 
the  goods  themselves  were  valued.  Here  there 
is  no  valuation  of  the  merchandise,  but  only 
of  the  franc. 

In  case  of  capture  the  insured  may  abandon 
immediately  and  leave  the  property  to  its  fate. 
This  clause  was  inserted  to  suspend  the  right 
to  make  capture  or  detention  the  ground  of 
abandonment,  until  the  capture  or  detention 
had  continued  for  six  months.  The  ground 
or  cause  of  abandonment,  however,  was  not,  in 
this  case,  capture  or  detention,  but  condemna- 
tion. It  was  so  expressly  stated  in  the  letter 
of  abandonment.  By  condemnation,  the 
property  is  changed  and  gone  from  the  insured, 
as  completely  as  if  it  had  been  sunk  in  the  sea. 
And  it  may  well  be  questioned  whether  the 
insured,  in  case  of  condemnation,  is  bound  to 
abandon  any  more  than  in  the  case  of  an  abso- 
lute, physical,  total  loss.  In  Grade  v.  New 
York  [nit.  Co.,  it  is  said  by  the  Chief  Justice, 
that  after  a  condemnation  in  the  court  of  last 
resort,  or  by  the  definitive  sentence  of  the 
highest  tribunal  of  the  country,  an  abandon- 
ment is  not  necessary,  for  it  would  be  absurd 
to  make  an  abandonment  when  there  was 
nothing  to  be  abandoned.  And  as  the  insured 
are  not  bound  to  appeal,  it  may  be  doubted 
whether  he  is  bound  to  abandon  in  any  case 
where  there  has  been  a  condemnation. 

Per  Curiam.  This  is  undoubtedly  an  open 
policy.  There  is  no  valuation  of  the  goods 
insured;  the  expression  "the  said  goods  and 
merchandises  hereby  insured  are  valued  at 
eighteen  francs,  valued  at  four  dollars  and 
forty-four  cents,"  amounts  only  to  an  agree- 
ment of  the  parties,  that  what  the  assured  paid 
eighteen  francs  for  in  France,  should  be  esti- 
mated at  four  dollars  ard  forty-four  cents.  It 
was  an  ascertainment  merely  of  the  value  of 
francs  according  to  our  standard  ;  and  it  by  no 
iJ77*j  *means  dispensed  with  the  necessity  of 
showing  the  value  of  the  goods  on  board.  It 
follows,  then,  that  the  assured  has  a  right  to 
add  the  premium  of  insurance  as  a  part  of  his 
insurable  interest.  (10. Johns.  Rep.,  78;  Marsh., 
622.) 

If  the  plaintiff  is  to  be  understood  as  claim- 
ing anything  in  consequence  of  the  sacrifice 
he  made  in  raising  funds  by  the  sale  of  bills  of 
exchange,  that  claim  is  unfounded  :  the  in- 
surers have  no  concern  with  the  rate  of  ex- 
change ;  the  prime  cost  is  the  criterion,  with- 
out reference  to  the  manner  in  which  the  as- 
sured raised  money  to  purchase  the  goods.  (1 
Esp.  Rep.,  77.) 

It  is  objected  that  the  abandonment  has  been 
made  too  soon,  and  that  by  the  warranty  in  the 
warranty  in  the  policy,  I  lie  plaintiffs  were  re- 
strained from  abandoning,  until  six  months 
after  notice  of  capture  or  detention,  delivered 
to  the  defendants.  The'evidcnee  in  this  cast- 
shows  a  capture  followed  up  by  a  condemna- 
tion of  the  property  insured  :  and  it  appears 
to  us  that  the  warranty,  by  fair  and  reasonable 
construction,  docs  not  extend  to  the  case  of 
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condemnation  ;  the  object  of  the  warranty  Was 
to  limit  the  right  of  the  assured  to  abandon  in 
cases  of  capture  and  detention.  Either  of 
these,  if  continued  to  the  period  of  abandon- 
ment, would  have  been  a  just  cause  of  aban- 
donment ;  but  still,  within  six  month's  after 
notice  of  either,  they  might  have  ceased,  and 
the  property  might  be  restored.  The  parties 
meant  to  provide  for  the  cases  of  capture  and 
dete'ntion  merely.  Condemnation  is  a  higher 
event,  fixing  the  right  of  property.  The  par- 
ties have  not  provided  for  that  event  ;  and  it 
never  could  have  entered  in  their  contempla- 
tion that  the  assured  was  not  to  abandon 
whenever  a  condemnation  had  taken  place. 
There  can  be  no  motive  assigned  fora  stipula- 
tion not  to  abandon,  until  six  months  after 
notice  of  a  condemnation,  though  there  are 
very  sufficient  reasons  for  not  abandoning  un- 
til six  months  after  notice  of  a  capture  or  de- 
tention. In  our  opinion,  this  abandonment 
was  well  made  on  the  13th  of  March,  1812,  and 
the  plaintiff  is  entitled  to  judgment  on  the  ver- 
dict. 

Judgment  for  the  plaintiff. 
Cited  in— 5  McLean,  465. 
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Marine  Insurance  —  Distinction  between  Loss  by 
Capture  and  Seizure  in  Open  Port. 

A  policy  of  insurance  on  proods  from  Philadelphia 
to  St.  Sebastians  contained  the  following  clause  : 
"  Warnmted  not  to  abandon  if  detained  or  capt- 
ured, if  the  property  is  released  in  six  months  after 
notice  to  insurers  ;  no  risk  in  port  taken  but  sea 
risk."  The  vessel  when  about  two  leagues  from 
laud  and  about  four  leagues  from  St.  Sebastians 
was  boarded  by  an  armed  launch,  and  a  prize  mas- 
ter and  ei>rht  men  put  on  board,  who  took  the  ves- 
sel into  Port  Passage,  when;  she  was  compelled  to 
perform  quarantine  for  eix'ht  days,  when  her 
hatches  were  sealed  by  the  French  consul,  and  the 
master  and  supercargo  ordered  to  St.  Sebastians: 
and,  some  time  after,  a  French  pilot  and  crew  were 
put  on  board,  and  the  vessel  sent  to  IJayonne,  where 
the  earjfo  was  sequestered  and  afterwards  landed 
by  order  of  the  French  jrovermnent,  and  put  in  the 
public  stores.  This  was  held  to  be  a  total  loss  by 
capture,  and  not  by  seizure  in  port. 

Citation  —9  Johns.,  37. 


was  an  action  on  a  policy  of  insurance 
1.  on  the  cargo  of  the  ship  Eagle,  from  Phil- 
adelphia to  St.  Sebastians.  The  policy  con- 
tained the  following  clause  :  "  Warranted 
American  property,  and  not  to  proceed  or 
abandon,  if  warned  that  the  port  is  blockaded, 
but  may  proceed  to  a  permitted  port.  If  de- 
tained or  captured,  not  to  abandon,  if  the  prop- 
erly insured  is  released  in  six  months  after  ad- 
vice is  received  by  the  company  ;  no  risk  in 
port  taken  but  sea  risk."  The  declaration 
I  averred  a  loss  by  capture,  on  the  high  seas,  by 
|  a  French  privateer.  The  cause  was  tried  at 
the  New  York  sittings,  in  November.  1812, 
before  Mr.  Jimtirr  Spencer,  when  a  verdict  was 
taken  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  following  facts  : 
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The  Eagle  sailed  from  Philadelphia  the  10th 
December,  1809,  and  on  the  llth  January, 
1810,  being  about  half  way  between  Cape 
Machicaco  and  St.  Sebastians,  and  about  four 
leagues  from  the  land,  and  about  twelve- 
leagues  from  that  port,  she  was  boarded  by  a 
launch  from  the  shore,  with  thirty  men,  three 
of  whom  came  on  board  the  Eagle  and  said 
they  were  pilots,  and  inquired  the  destination 
of  the  ship,  and  on  being  told  that  she  was 
bound  to  St.  Sebastians,  they  directed  her  sails 
to  be  loosened;  but  being  three  or  four  leagues 
from  land  they  said  the  ship  could  not  reach 
St.  Sebastians  that  night,  but  must  be  kept 
under  easy  sail.  The  launch  returned  to  the 
shore  ;  and  after  sunset  being  about  two 
leagues  from  shore  and  about  four  leagues  from 
St.  Sebastians,  another  launch,  which  was  a 
privateer  under  French  colors,  made  towards 
the  ship,  tired  two  guns,  and  ordered  the 
master  of  the  Eagle  to  lower  the  main  topsail. 
The  launch  carried  between  forty  and  fifty 
men,  and  was  armed  with  two  swivels  and  a 
number  of  muskets.  She  boarded  the  Eagle, 
and  on  being  informed  that  she  was  from 
Philadelphia,  bound  to  St.  Sebastians,  they 
took  possession  of  the  ship,  numbered  the 
letters  and  papers  of  the  ship,  put  them  into 
a  bag,  which  they  sealed  and  delivered  to  the 
prize  master,  who,  with  eight  men,  remained 
on  board  the  Eagle,  saying  they  belonged  to  a 
279*1  French  Privateer  called  the  *Marshall 
Monsell,  Magnue  commander.  The  prize 
master  took  the  clearance  of  the  ship  and 
ordered  her  to  Port  Passage,  and  on  the  morn- 
ing of  the  13th  January,  she  arrived  at  the 
mouth  of  the  river,  where  she  was  compelled 
to  perform  quarantine  for  eight  days,  during 
which  time  the  prize  master  and  his  crew,  and 
two  or  three  soldiers  from  the  shore,  remained 
onboard.  On  the 21st  January  she  was  moved 
higher  up  the  harbor  ;  on  the  22d  January  the 
master  of  the  Eagle,  supercargo,  and  crew, 
were  separately  examined,  and  the  master  and 
supercargo  ordered  to  St.  Sebastians.  On  the 
23d  the  prize  agent  and  French  consul  came 
on  board  and  sealed  the  hatches,  and  the  prize 
master  and  agent  of  the  privateer  went  to  St. 
Sebastians  and  delivered  the  ship's  papers  and 
log-book  to  the  French  consul,  who  opened 
them.  The  master  of  the  Eagle  demanded  the 
restoration  of  the  papers,  which  the  consul  re- 
fused, saying  the  papers  must  be  sent  to  the 
minister  at  Paris.  On  the  3d  June,  1810,  a 
pilot  and  French  crew  were  put  on  board  the 
Eagle,  who  carried  her  to  Bayonne,  where  the 
cargo  was  placed  under  sequestration,  and 
about  two  months  after  was  landed  by  order 
of  the  French  government,  and  put  in  the 
public  stores,  and  was  not,  released  when  the 
master  left  Bayonne,  in  April,  1811.  to  return 
to  the  United  States. 

Several  vessels  brought  to  in  the  same  man- 
ner as  the  Eagle  was.  and  others  who  volun- 
tarily arrived  at  Port  Passage,  as  well  as  at  St. 
Sebastians,  were  detained  by  order  of  the 
French  government,  and  sent  to  Bayonne 

The  master,  on  his  cross-examination,  stated 
that  during  the  first  three  weeks  after  his 
arrival  at  Port  Passage  he  supposed  the  vessel 
and  cargo  were  detained  by  the  privateer, 
when  he  was  informed  she  was  detained  by 
order  of  the  French  government  ;  yet  he  still 
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expected  to  make  a  compromise  with  the  own- 
ers of  the  privateer. 

Mr.  CoUlen,  for  the  plaintiff,  contended  that 
the  evidence  clearly  proved  a  capture  on  the 
high  seas,  and  not  seizure  in  port  ;  but  ad- 
mitting there  was  seizure  afterwards  in  port, 
it  was  not  for  any  cause  that  would  affect 
the  plaintiff's  right  of  abandonment,  on  the 
ground  of  the  previous  capture.  The  vessel 
was  never  restored  after  the  capture.  The  sub- 
sequent seizure  was  not  a  seizure  by  govern- 
ment, in  the  usual  acceptance  of  the  term.  It 
is  well  known  that  the  government  of  France 
takes  possession  of  all  prizes  brought  into  their 
ports.  The  Eagle  was  not  *seized  for  [*28O 
a  breach  of  any  of  the  laws  of  trade,  but  was 
taken  possession  of  as  a  prize  made  by  French 
subjects. 

Mr.  Wells,  contra.  To  give  a  right  to  re- 
cover on  this  policy  on  the  ground  of  capture, 
the  capture  must  continue  six  months  after 
notice  to  the  company  ;  for  if,  in  the  mean- 
time, the  detention  under  the  capture  should 
cease,  no  right  of  abandonment  would  accrue 
to  the  plaintiff.  We  contend  that  on  the  arrival 
of  the  vessel  at  Port  Passage  she  was  seized 
by  order  of  the  French  government,  and  there 
was  an  end  to  the  capture.  If  so,  the  loss  was 
not  in  consequence  of  the  capture,  but  of 
the  seizure.  As  soon  as  the  Eagle  arrived  at 
the  mouth  of  the  harbor,  soldiers  were  put  on 
board,  and  continued  on  board  during  the 
quarantine,  the  prize  master  only  going  on 
board  occasionally.  The  hatches  were  sealed 
by  the  French  consul.  On  the  3d  of  June  she 
was  sent,  by  order  of  the  French  government, 
with  a  French  crew  and  pilot,  not  with  any 
persons  belonging  to  the  privateer,  to  Bayonne; 
and  there  the  cargo  was  taken  and  a  part  sold 
by  order  of  the  government,  and  the  residue 
kept  in  the  public  stores.  Other  vessels  which 
arrived  voluntarily  at  Port  Passage,  as  well  as 
at  St.  Sebastians,  were  detained,  and  their  car- 
goes seized  in  the  same  manner.  Three  weeks 
after  the  first  capture,  or  detention,  the  vessel 
was  seized  by  the  officers  of  the  government, 
and  a  new  cause  of  detention  arose,  and  the 
original  capture  ceased.  This  seizure  in  port 
was  not  the  consequence  of  the  first  capture, 
for  if  the  Eagle  had  voluntarily  entered  the 
port  the  seizure  would  equally  have  ex- 
isted. The  capture  here  was  neither  the  proxi- 
mate nor  remote  cause  of  the  loss  ;  since,  if 
there  had  been  no  capture,  there  would  have 
been  a  seizure.  If  there  is  a  proximate  and 
sufficient  cause  of  loss,  that  absorbs  all  in- 
quiry as  to  any  previous  loss,  unless  it  be 
total,  and  authorizes  an  abandonment.  (Schfef- 
felin  v.  N.  T.  Inn.  Co.,  9  Johns.  Rep.,  26.) 
The  word  "  port "  is  not  to  be  confined,  in 
this  case,  to  the  port  of  detention.  (2  Campb. 
N.  P.,  541 ;  1  Taunt.  Rep.,  517.) 

Per  Citriam.  The  only  question  in  this  case 
is,  whether  the  loss  was  by  capture,  or  by 
seizure  in  port.  If  by  the  former,  the  under- 
writers are  liable ;  if  by  the  latter,  they  are 
not.  as  they  assume  no  risk  in  port,  but  sea 
risk.  In  whatever  point  of  light  the  first 
boarding  of  the  Eagle  is  to  be  viewed,  there 
can  be  little  doubt  but  the  same  must  be  deemed 
a  capture.  This  will  appear  manifest  from  a 
brief  statement  of  facts.  She  was  about  two 
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leagues  from  land  when  boarded  by  a  launch 
281*]  from  the  shore,  with  *forty  or  fifty 
men  on  board,  armed  with  two  swivels,  and  a 
number  of  muskets  :  after  having  fired  two 
guns,  and  ordered  the  master  to  bring  to  his 
vessel,  they -took  possession  of  the  ship,  put  a 
prize  master  on  board,  and  sent  her  into  Port 
Passage,  where  she  was  compelled  to  perform 
a  quarantine  of  eight  days,  after  which  a  prize 
agent  and  French  consul  went  on  board,  and 
sealed  her  hatches.  The  master  and  super- 
cargo were  sent  to  St.  Sebastians.  Some  time 
after  a  pilot  and  French  crew  were  put  on 
board  the  ship,  and  she  was  sent  to  Bayonne. 
The  cargo  was  placed  under  sequestration  ; 
and  remained  on  board  the  vessel  for  about 
two  months,  when  it  was  landed  by  order  of 
the  French  government,  and  placed  in  the 
public  stores.  If  the  taking  possession  of  the 
vessel  in  this  manner  is  to  be  deemed  a  capture, 
and  of  which  there  canine  no  doubt,  the  sub- 
sequent proceedings  against  her  or  the  cargo 
are  totally  immaterial,  if  she  was  never  released 
from  the  capture.  Admitting  that  the  pro- 
ceedings after  her  being  carried  into  Port 
Passage  are  to  be  deemed  a  seizure  in  port,  it 
will  not  discharge  the  underwriters.  The 
capture  was  so  far  a  total  loss  as  to  justify  nn 
abandonment ;  and  unless  released  or  restored 
before  such  abandonment,  the  rights  of  the 
parties  were  fixed,  and  it  is  immaterial  what 
further  perils  awaited  the  property.  These 
inquiries  belong  to  the  underwriters  in  whom 
the  residuary  interest  is  vested.  This  was  the 
doctrine  of  this  court  in  the  case  of  Schieffelin 
v.  New  York  Ins.  Co.,  9  Johns.  Rep.,  27.  That 
the  vessel  never  was  discharged  from  the 
capture,  nor  restored  to  the  master,  before  she 
was  taken  into  possession  by  the  officers  of  the 
French  government,  is  very  evident  from  the 
case.  It  is,  therefore,  a  clear  case  of  a  total 
loss  by  capture,  and  the  plaintiff  is  entitled  to 
judgment  accordingly. 

Judgment  for  the  plaintiff . 
Cited  in— 40  Super.,  420. 


HERRICK  e.  LAPHAM. 

Action  for  Slttnder —  Words  are  not  Actionable 
per  BC — Proof  of  Damage  Confined  to  Allega- 
tion* in  Declaration. 

In  actions  of  slander,  where  the  words  are  not  ac- 
tionablo  of  themselves,  the  proof  of  damajrf*  must 
be  confined  to  the  particular  damage  alleK«i  in  tho 
declaration.  The  plaintiff  cannot  (five  evidence  of 
a  Kvneral  loss  of  reputation  by  ri-ason  of  the  slan- 
der. 

THIS  was  an  action  of  slander.  The  cause 
was  tried  before  Mr.  Jimtice  Yates,  at  the 
Dutches*  Circuit,  in  September,  1812.  The 
declaration  stated  that  the  plaintiff  was  a  mer- 
chant and  trader,  &.<•.  That  on  the  21st  June, 
282*]  1811,  the  defendant  said  of  him  to*one 
Moses  Tallmadgc,  in  the  hearing  of  him  and 
others,  "  he  (meaning  the  plaintiff)  is  in  jail, 
and  you  will  lose  the  debt  he  owes  you."  And, 
also,  that  on  the  same  day  I  he  defendant  said 
to  the  said  Tallmadgc,  and  in  the  hearing  of 
others,  "  he  (the  plaintiff)  is  a  bankrupt,  and 
unable  to  pay  his  debts."  And,  again,  on  the 
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20th  December,  1811,  the  defendant  said  of  the 
plaintiff,  "  he  is  a  bankrupt  and  unable  to  pay 
his  debts  ;  I  know  that  he  owes  one  man  on 
Long  Island  $37,000."  And  again,  "he  (the 
plaintiff)  is  broke,  and  his  store  shut  up,  and 
he  is  on  the  limits."  The  plaintiff  alleged  the 
words  to  be  spoken  maliciously  and  falsely, 
and  that  by  reason  of  speaking  the  said  words, 
he  had  been  much  injured  and  hurt  in  his  good 
name,  credit  and  reputation,  and  had  been 
suspected  of  dishonest}'  and  bankruptcy,  &c., 
and  that  by  reason  of  speaking  the  said  words, 
several  merchants  and  traders  in  the  City  of 
New  York,  of  whom  the  plaintiff  had  been 
accustomed  to  purchase  large  quantities  of 
goods  on  credit,  to  wit:  Johnston  &  Halstead, 
and  others  (naming  them),  had  discontinued 
all  further  dealings  with  the  plaintiff,  and  had 
refused  to  give  him  any  further  credit  ;  and 
also  that  divers  persons  (naming  them)  had  re- 
fused to  sell  him  produce,  &c.,  and  the 
directors  of  the  banks  (naming  them)  had  re- 
fused to  discount  his  notes,  or  continue  the 
credit  before  given  to  him.  And  that  the  other 
persons  (naming  them),  of  whom  he  had  been 
accustomed  to  borrow  large  sums  of  money, 
had  refused  to  trust  him,  &c. 

On  the  trial,  after  the  plaintiff  had  produced 
several  wit  nesses  to  prove  the  words  spoken  by 
the  defendant,  A.  Wheeler,  a  witness  sworn 
on  his  part,  was  asked  by  the  counsel,  if,  in 
consequence  of  the  report  circulated  by  the  de- 
fendant, the  plaintiff  had  not  sustained  ageneral 
loss  of  reputation,  and  suffered  material  injury 
in  his  credit  ?  This  evidence  was  objected  to 
by  the  defendant's  counsel,  but  the  objection 
was  overruled  by  the  judge.  The  witness  stated 
that  the  plaintiff  was  a  merchant  and  in  good 
credit,  until,  in  the  summer  of  1811,  his  credit 
was  much  injured  among  the  people  in  Ame- 
nia.  where  he  lived,  in  consequence  of  a  report 
that  he  was  broke,  &c.  Several  witnesses 
testified  as  to  the  special  damages,  arising  from 
the  words  as  stated  in  the  plaintiff's  declara- 
tion. A  witness  was  asked  what  were  the 
profits  of  the  plaintiff's  business  up  to  the  year 
1811,  as  appearing  from  his  books.  This  evi- 
dence was  objected  to,  but  admitted  by  the 
judge  to  show  the  extent  of  the  plaintiff's  busi- 
ness as  a  merchant  ;  and  it  was  proved  that 
*for  four  years  previous  to  the  spring  [*283 
of  1811.  the  average  annual  profits  of  the 
plaintiff's  business  was  $6,567. 

The  judge,  in  his  charge  to  the  jury,  stated 
that  the  plaintiff,  on  the  evidence,  was  enti- 
tled to  recover,  but  that  the  amount  of  dam- 
ages was  a  matter  for  their  determination  ; 
that  the  plaintiff  had  proved  a  general  loss  of 
credit,  and  special  damages  in  some  of  the 
cases  laid  in  the  declaration,  and  that  if  the 
jury  were  convinced  by  the  evidence  that  such 
general  loss  of  credit  and  the  special  damages 
arose  from  the  defendant's  speaking  the  words 
in  question,  they  should  take  them  into  consid- 
eration in  making  up  their  verdict;  otherwise, 
not.  The  jury  found  a  verdict  for  the  plaint- 
iff for  five  hundred  dollars. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  because,  1.  The  judge  ad- 
mitted improper  evidence.  2.  Because  he 
misdirected  the  jury.  3.  Because  the  verdict 
was  against  evidence.  4.  Because  the  damages 
were  excessive. 
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Mr.  D.  Ruggles,  for  the  defendant.  The 
judge  admitted  evidence  of  damages  arising 
fpom  a  general  loss  of  credit,  or  general  dam- 
ages. The  witness  might  as  well  have  been 
asked  to  give  his  opinion  how  much  damages 
the  plaintiff  had  sustained.  General  damages 
are  such  as  the  law  implies  as  arising  from 
the  injury  sustained.  Special  damages  are 
not  implied  by  law,  but  are  such  as  in  fact 
have  happened.  Tlit  special  damage  must  be 
particularly  stated  in  the  plaintiff's  declara- 
tion, otherwise  he  cannot  give  evidence  of  it 
If  so,  the  damage  must  be  proved  as  laid.  (1 
Chilly's  PI.,  385,  386;  1  Saund.,  243.  n.-  5 
Bull."  N.  P.,1.)  And  the  particular  damage 
for  which  the  plaintiff  proceeds  must  be  the 
legal  and  natural  consequence  of  the  words 
spoken.  (1  Chilly's  PI. ,  358  ;  8  East,  3  ;  2  Bos. 
&  Pull.,  289:  2  E*p.  Rep..  120.)  Where  an 
action  is  brought  for  words  not  actionable  in 
themselves,  but  it  is  necessary  to  allege  par- 
ticular damage,  no  evidence  is  admissible  ex- 
cept to  show  the  particular  damage  laid  in  the 
declaration.  If  the  jury  are  to  give  the  particu- 
lar damage  proved,  and  also  for  the  general 
damage,  the  plaintiff  will  recover  double  dam- 
ages. 

Mr.  T.  A.  Emmet,  contra.  Where  a  wrong 
has  been  done,  the  law  implies  simply  the  fact 
of  damage,  not  the  extent  or  quantum  of  that 
damage,  which  must  be  shown  by  evidence. 
In  case  of  an  assault  the  law  infers  damage  ; 
but  the  plaintiff  may  prove  the  circumstances 
under  which  the  assault  was  made,  to  assist 
the  jury  in  ascertaining  the  amount  of  the 
damage.  There  is  no  danger  of  the  jury  giv- 
284*  J  ing  double  damages.  The  evidence  *is 
merely  lo  assist  them  in  ascertaining  the  dam- 
age really  sustained  by  the  injury  of -which  the 
plaintiff  complains.  The  jury  are  not  to  be 
confined  to  the  damage  which  is  the  direct  and 
immediate  consequence  of  the  act.  The  de- 
fendant must  answer  for  all  the  consequences 
of  his  own  illegal  conduct. 

It  was  matter  of  inference  for  the  jury, 
whether  damage  was  the  consequence  of  the 
report  propagated  by  the  defendant.  A  judge 
is  bound  only  to  state  the  law  to  the  jury.  He 
may  give  his  opinion  as  to  inferences  from 
facts,  but  he  is  not  bound  to  do  so.  The  charge, 
however,  was  correct. 

Mr.  P.  Ruggles,  in  reply,  observed  that  the 
plaintiff  could  not  first  prove  special  damages 
from  the  particular  slander,  and  then  show  a 
general  loss  of  reputation  as  a  ground  of  dam- 
age. A  is  not  to  be  made  answerable  for  the 
slander  propagated  by  B,  C  and  D.  Speaking 
the  words  by  a  single  individual  does  not 
amount  to  a  general  slander.  A  general  loss 
of  reputation  can  never  be  proved  as  a  fact. 

Per  Curiftm.  The  verdict  in  this  case  must 
be  set  aside  and  a  new  trial  awarded,  on 
the  ground  that  the  plaintiff  was  permit- 
ted to  inquire  of  witnesses  whether  lie  had 
not  sustained  a  general  loss  of  reputation, 
or  suffered  a  material  injury  in  his  credit,  in 
consequence  of  the  reports  circulated  by  the 
defendant.  This  inquiry  was  illegal.  When 
words  are  not  actionable,  unless  special  dam- 
ages are  alleged,  the  proof  of  damages  must  be 
confined  to  those  laid  in  the  declaration.  And 
if  the  words  arc  actionable,  the  law  implies 
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damages,  the  extent  of  which,  in  either  case, 
is  to  be  judged  of  by  the  jury  from  the  facts 
proved,  the  circumstances  and  aggravation  at- 
tending the  uttering  the  slanderous  words.  To 
call  upon  witnesses  to  say  whether  a  party  has 
not  sustained  or  suffered  a  material  injury  by 
reason  of  the  slander,  is  asking  their  opinion 
only,  and  putting  them  in  the  place  of  the  jury, 
to  draw  conclusion  from  the  facts  proved  in 
the  cause.  This  cannot  be  admitted. 

New  trial  granted. 

Cited  in-11  Wend.,  116 ;  2  Barb.,  633 ;  42  How.  Pr., 
217 ;  11  Abb.  N.  8.,  389 ;  1  Hall,  414 ;  1  Greonl.  (Iowa), 
474. 


*FERRIS  «.  PARIS  ET  AL.  [*285 

Consignee*  or  Factors  not  Liable  lo  Suit  for  Pro- 
ceeds of  Sales  until  in  Default. 

A  factor  or  consignee  apprising'  his  principal  of 
the  sale  of  {roods  consigned  to  him,  may  v  ait  to  re- 
ceive directions  as  to  the  mode  of  remitting1  the  net 
proceeds,  and  is  not  liable  to  an  action,  until  a  de- 
fault on  his  part,  in  remitting1  or  paying  the  pro- 
ceeds according  to  the  orders  of  his  principal. 

rpHE  plaintiff,  a  merchant  residing  at  New 
J-  York,  consigned  goods  to  the  defendants, 
merchants  at  Martinique.  The  plaintiff 
brought  an  action  of  asftnmpyit,  to  recover  of  the 
defendants  the  proceeds  of  the  goods  so  con- 
signed. The  cause  was  tried  at  the  sittings  in 
New  York,  the  lOlh  of  November,  1812,  before 
Mr.  Justice  Spencer. 

The  plaintiff  gave  in  evidence  the  account  of 
sales  of  the  goods  rendered  to  him  by  the  de- 
fendants, dated  at  Martinique,  the  20th  of 
January,  1809,  the  net  proceeds  being  $0,260 
limes.  On  the  29th  of  April,  1809,  the  de- 
fendants wrote  to  the  plaintiff,  inclosing  the 
account  of  sales,  and  saying  they  had  request- 
ed their  friend  in  New  York  to  settle  the 
amount  witli  him  ;  but  that  in  case  such  an  ar- 
rangement should  not  be  made,  they  requested 
the  plaintiff  to  value  upon  them  for  the  sum, 
or  give  them  orders  on  the  subject.  On  the 
llth  of  June,  1810.  the  defendants  again  wrote 
to  the  plaintiff,  stating  that  "  in  conformity  to 
his  request,"  they  had  been  looking  out  for 
English  government  bills,  to  remit  the  sum, 
but  had  not  been  able  to  procure  any  for  so 
small  an  amount  ;  and  that  they  could  find  no 
bills  on  the  United  States  ;  they,  therefore,  re- 
quest the  plaintiffs  to  draw  upon  them  at  sight, 
and  that  due  honor  should  be  paid  to  his  draft; 
or,  if  he  wished  bills  of  individuals  on  the 
English  government,  they  would  immediately 
remit  some  of  approved  credit.  It  appeared 
that  there  was  a  loss  on  remittances  from  Mar- 
tinique to  New  York,  of  ten  or  twelve  per 
cent.,  and  that  it  was  very  difficult  to  get 
funds  from  Martinique,  and  that  the  general 
practice  was  for  the  consignor  to  direct  the 
mode  of  remittance. 

Paris,  one  of  the  defendants,  being  arrested 
in  New  York,  in  this  suit,  offered  to  pay  the 
plaintiff,  if  he  would  deduct  ten  per  cent., 
which  was  refused. 

A  verdict  was  taken  for  the  plaintiff,  for  the 
whole  amount  of  the  net  proceeds,  with  inter- 
est, subject  to  the  opinion  of  the  court  on  a 
case  coniaining  the  above  facts.  It  was  agreed, 
that  if  the  court  should  be  of  opinion  that  the 
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plaintiff  was  entitled  to  recover  the  whole  sum, 
the  verdict  was  to  stand  ;  if  for  a  less  sum, 
judgment  was  to  be  entered  accordingly  ;  but 
28O*]  if  the  court  should  *!>e  of  opinion  that 
the  plaintiff  could  not  recover  in  this  action, 
then  a  judgment  of  nonsuit  was  to  be  entered. 

Mr.  Anilntn  for  the  plaintiff. 

Mr.  T.  L.  Ogden,  contra. 

Per  Carinm.  The  plaintiff  consigned  goods 
to  the  defendants,  who  were  merchants  resid- 
ing at  Martinique,  and  the  goods  were  sold  by 
the  defendants  for,  and  on  account  of.  the 
plaintiff,  in  January,  1809.  In  April  follow 
ing,  the  defendants  wrote  to  the  plaintiff,  and 
remitted  to  him  the  account  of  sales,  and  au- 
thorize him  to  value  on  them  for  the  amount, 
or  give  orders  upon  the  subject.  The  plaint- 
iff, instead  of  drawing  upon  them  for  the  bal- 
ance of  the  account,  requests  them  to  procure 
English  government  bills  to  remit.  The  de- 
fendants, in  their  letter  of  June,  1810,  say  that 
they  have  not  been  able  to  procure  any.  and 
again  authorize  the  plaintiff  to  draw  on  them, 
and  his  draft  shall  meet  due  honor  ;  and  they 
also  offer  to  procure  him  bills  of  individuals 
upon  the  English  government.  It  was  also 
proved  that  there  was  a  discount  of  from  ten 
to  twelve  and  a  half  per  cent,  on  remittances 
from  Martinique  to  New  York,  and  that  by 
the  usage  of  trade  the  consignee  was  to  re- 
ceive instructions  as  to  the  modeof  remittance. 
Before  there  had  been  any  default  or  laches 
shown,  on  the  part  of  the  defendants,  and  after 
repeated  offers  on  their  part  to  pay  or  remit 
according  to  order,  the  plaintiff  commenced 
liis  suit  The  defendants,  in  the  character  of 
consignees  or  factors,  were  bound  to  pursue 
the  directions  of  their  principal,  and,  after  ap- 
prising him  of  the  sale,  to  wait  for  those  direc- 
tions. Until  a  default  on  their  part,  they  were 
not  liable  to  an  action  ;  and  to  support  the  ac- 
tion in  the  present  case  would  be  against  the 
policy  and  usage  of  trade,  as  well  as  against 
justice  and  good  faith.  If  we  were  so  to  deal 
with  factors,  we  should  soon  put  an  end  to  the 
practice  of  employing  them. 

Judgment  of  nonsuit. 

Commented  on-5  Hill,  397. 

Cited  in-l  Cow.,  664  ;  5  Cow.,  379;  23  Wend..  530 ; 
24  Wend..  205:  8  Barb.,:B9:  47  Burb.,  18  :  2  Abb.  Pr., 
303 ;  9  Bos.,  149 ;  4  Sand..  594 ;  4  E.  D.  Smith,  495. 
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Conversion  Iry  Bailee  and  kin   Vendee — Trover 
Lie*. 

A  delivered  a  quantity  of  black  salts  to  H  to  be 
manufactured  into  pearl  ashes,  for  A,  and  after  the 
ashes  were  made  and  put  into  barrels,  they  wen; 
rolled  out  into  the  highway,  by  IK  as  belonifiny  to 
the  plaintiff.  And  B  afterwards,  lie  fort)  they  were 
removed,  sold  them  to  C,  who,  before  the  purchase 
was  concluded,  was  Informed  by  A  of  his  claim  to 
the  ashes.  In  an  action  of  trover  brought  by  A 
atfiiinst  c,  who  had  taken  and  converted  the  ashes 
to  his  own  us<',  it  was  held  that  the  property  In  the 
ashes  remained  in  A,  that  B  was  the  servant  or 
niri'iit  of  A  in  manufacturing  them,  and  that  thn 
sale  «>y  B  to  C  was  a  wronjff ul  conversion  of  the 
property  of  A. 

TIII8  was  an  action  of  trover,  for  eleven  bar- 
rels of  pearl  ashes.     This  cause  was  tried 
at  the.  Chenango  Circuit,  the  18th  of  Septem- 
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ber,  1812,  before  Mr.  Justice  Van  Ness,  when  a 
verdict  was  taken  for  the  plaintiff  for  one  hun- 
dred and  twenty  dollars  and  sixty-five  cents, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case: 

In  March,  1811,  a  contract  was  made  be- 
tween the  plaintiff  and  one  S.  Howard,  by 
which  the  plaintiff  agreed  to  furnish  Howard 
with  a  quantity  of  black  salts,  which  Howard 
was  to  work  into  pearl  ashes,  at  the  works  of 
one  Whitney,  which  Howard  had  hired  for 
that  purpose.  The  pearl  ashes  so  to  be  made 
by  Howard,  from  the  salts  so  furnished  and 
provided  by  the  plaintiff,  were  to  be  carried 
by  the  plaintiff  to  market  and  sold,  and  after 
deducting  the  expensesof  the  black  salts,  trans- 
portation to  market,  storage  and  other  charg- 
es, the  net  proceeds  were  ^o  be  carried  by  the 
plaintiff  to  the  credit  of  Howard,  who  was  at 
that  time  indebted  to  the  plaintiff  for  more 
than  one  hundred  and  fifty  dollars. 

The  plaintiff  provided,  at  different  times,  a 
large  quantity  of  black  salts,  which  lie  de- 
livered at  the  place  appointed,  for  Howard  to 
manufacture  into  ashes.  Howard  also  brought 
to  the  same  place  some  black  salts  to  manufac- 
ture for  himself.  The  salts  of  the  plaintiff 
were  kept  separate  and  distinct  from  the  other, 
except  once,  when  a  part  became  accidentally 
mixed.  Howard  worked  up  a  quantity  of  ni- 
tre belonging  to  him  with  the  salts  of  the  plaint- 
iff. After  the  pearl  ashes  were  made,  lies-old 
as  much  of  them  as  he  supposed  would  re-im- 
burse  himself  for  the  nitre  so  used  in  making 
the  plaintiff's  ashes.  As  the  ashes  were  made, 
he  put  them,  from  time  to  lime,  in  barrels, 
and  rolled  them  out  of  the  manufactory  into 
the  common  highway,  to  the  number  of  about 
thirty-five  barrels,  exclusive  of  those  so  sold 
by  him.  The  casks  were  chiefly  furnished  by 
the  plaintiff,  and  a  few  by  Howard.  The  ashes 
so  rolled  into  the  highway  were  covered  and 
kept  separate  from  the  rest.  When  the  bar- 
rels of  ashes  were  rolled  into  the  highway, 
Howard  said  they  were  the  plaintiff's;  and  the 
plaintiff  was  present,  at  different  times,  when 
they  were  so  rolled  away,  and  Howard  con- 
versed with  him  about  them  as  if  they  belonged 
to  the  plaintiff.  Howard  told  him  lie  might 
take  them  away  at  any  time.  The  plaintiff, 
accordingly,  at  different  *times.  took  [*1288 
away  the  ashes,  except  eleven  barrels,  being 
the  property  in  question,  which,  about  the  1st 
of  July,  1811.  remained  in  the  place  where 
they  were  so  put  by  Howard.  At  this  time  a 
dispute  arose  between  the  plaintiff  and  How- 
ard, who  afterwards,  on  the  same  day,  sold 
the  ashes  in  question  to  E.  Whitney,  in  pay- 
ment of  a  debt.  On  the  llth  of  July,  while 
the  ashes  remained  in  the  place  where  they 
wercsoput  by  Howard,  Whitney  sold  the  ashes 
to  the  defendants,  in  payment  of  a  debt  due 
from  him  to  them,  and  they  vere  to  allow  to 
Whitney  thenet  proceeds;  and  the  defendants 
afterwards  sold  and  converted  the  ashes  to  their 
own  use.  It  was  proved  that  while  Whitney 
and  one  of  the  defendants  were  bargaining 
about  the  ashes  in  question,  and  before  they 
were  nctuallv  sold,  the  plaintiff  Interposed, 
and  informed  one  of  the  defendants  of  his  claim 
to  the  ashes. 

It  appeared  that  in  manufacturing  black 
salts  into  pearl  ashes,  the  substance  or  chcmi- 
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cal  properties  of  the  alkali  were  not  materially 
changed. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

P&r  Curium.  1.  The  eleven  barrels  of  pearl 
ashes  were  the  property  of  the  plaintiff  when 
they  were  rolled  into  the  highway  by  Howard. 
Thev  were  made  by  him  from  the  black  salts 
furnished  by  the  plaintiff,  and  were  made  and 
delivered  according  to  contract.  Howard  act- 
ed as  the  servant  or  agent  for  the  plaintiff,  in 
the  manufacture  of  the  ashes  from  the  salts 
furnished  by  the  plaintiff  under  the  contract; 
and  the  property  of  the  ashes,  when  so  made 
and  put  into  the  highway,  was  in  the  plaintiff, 
and  so  it  was  understood  and  admitted  by 
Howard.  On  that  point  there  cannot  exist  a 
doubt.  The  deli  very  into  the  street  was  tan- 
tamount to  a  delivery  to  the  plaintiff,  and  it 
was  so  understood  as  to  the  residue  of  the  ash- 
es which  were  carried  away  by  the  plaintiff. 

2.  The  sale  to  Whitney  was  then  a  wrongful 
conversion  of  the  plaintiff's  property,  and  did 
not  work  a  change  of  title.  And  whatever 
respect  the  court  might  be  disposed  to  pay  to 
a  defective  derivative  title  to  chattels,  after 
several  bonafide  transfers,  yet  here  the  defend- 
ants purchased  the  ashes  of  Whitney,  with 
notice  of  the  plaintiff's  claim.  The  plaintiff 
is.  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff . 

Distinguished— 3  Mason,  480. 

Cited  in  -7  Cow.,  97;  8  Wend,  508;  4  Abb.  App. 
Dec.,  1«4;  11  Barb.,  644;  19  Barb.,  664;  1  E.  D.  Smith, 
28;  17  Wis.,  552. 
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STRONG. 

Pleading  —  Duplicity  —  Special  Plea  in  Trover 
amounting  to  General  lame  —  Bad  on  Special 
Demurrer  —  Inaoleent's  Discharge  does  not 
Bar  Trover 

In  an  action  of  trover,  the  defendant  in  the  same 
plea  pleaded  specially  that  the  goods  were  sold  by 
order  of  the  plaintiff,  on  commission,  and  that  the 
defendant  was  discharged  under  the  Insolvent  Act. 
On  a  special  demurer  the  plea  was  held  bad  for  du- 
plicity. 

If  the  defendant  pleads  specially  what  amounts 
to  the  general  issue,  it  is  bad  on  a  special  demurer; 
as  in  an  action  of  trover,  where  the  defendant 
pl'mdod  that  the  goods  were  sold  pursuant  to  the 
order  of  the  plaintiff,  this  was  held  to  amount  to  the 
general  issue. 

A  discharge  under  the  Insolvent  Act  of  April, 
1811,  is  no  bar  to  an  action  of  trover.  Nor  is  a  dis- 
charge under  the  Insovent  Act  a  srood  plea  in  bar 
to  an  action  against  a  factor  or  trustee  for  goods  de- 
livered to  him  to  be  sold  for  account  of  the  owner 
or  consignor. 

Citations—  7  T.  R.,  391;   10  Johns.,  63:  6  T.  R.,  695. 

THIS  was  an  action  of  trover,  for  four  cases 
and  a  bale  of  hosiery.     The  declaration 
was  in  the  usual  form.     The  defendant  plead- 
ed, 1.  Not  guilt\r,  with  notice  of  his  discharge 
under  the  Insolvent  Act.    2.  That  the  defend- 


NOTE.— Insolvency— Assignment— Discharge. 

Trust  fund«  do  not  pans  by  the  assignment.  The 
discharge  drten  not  extend  to  a  hreach  of  truxt,  nor  an 
action  for  a  wronurf ul  conversion.  See  Kip  v.  Bank 
of  New  York,  ante,  p.  63,  note. 
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ant  and  one  Davis  were  copartners  in  trade, 
and  the  plaintiff  and  his  deceased  partner, 
Stayley,  in  hi*  lifetime,  &c.,  as  copartners  in 
trade,  by  a  contract  in  writing,  consigned  to 
the  said  Strong  &  Davis,  as  partners,  certain 
goods,  to  wit;  four  cases  and  one  bale  of  ho- 
siery, to  sell  for  the  account  of  the  plaintiff 
and  his  partner;  that  the  goods  came  to  the 
possession  of  the  defendant,  as  one  of  the  firm 
of  Strong  &  Davis;  and  that  he  sold  them,  as 
one  of  the  said  firm,  according  to  the  instruc- 
tions of  the  plaintiff  and  his  partner,  in  the 
Island  of  Cuba;  and  that  the  defendant,  after- 
wards, being  an  insolvent  debtor,  within  tlie 
meaning  of  the  Act  passed  the  3d  April,  1811, 
and  being  prosecuted  by  civil  process,  &c., 
presented  his  petition  to  the  Recorder  of  New 
York,  &c.,  was  discharged.  &c.,  on  the  3d 
December,  1811,  &c.,  setting  forth  the  dis- 
charge verbatim.  The  defendant  averred  that 
the  goods  mentioned  in  the  declaration  were 
the  same  as  those  sold  by  the  defendant,  &c. 

3.  The  like  plea,  stating  that  thegoods  were 
consigned  to  the  defendant,  without  mention- 
ing his  being  copartner,  and  setting  forth  his 
discharge  under  the  Insolvent  Act.  subsequent 
to  the  consignment  and  delivery  of  the  goods 
to  him. 

There  were  special  demurrers  to  the  second 
and  third  pleas.  The  causes  of  demurrers  as- 
signed were:  1.  That,  the  matter  set  forth 
amounted  to  the  general  issue,  and  ought  not 
to  have  been  pleaded  specially;  2.  Because  no 
issue  could  be  taken  on  either  plea,  being 
double,  first  denying  the  conversion,  and, 
secondly,  setting  forth  the  defendant's  dis- 
charge under  the  Insolvent  Act;  and,  3.  Be- 
cause the  discharge  set  forth  is  no  bar  to  this 
action,  which  is  founded  in  tort. 

Mr.  Slosxon.  in  support  of  the  demurrer. 
When  the  defense  consists  of  matter  of  fact, 
amounting  to  a  denial  of  the  allegation  of  the 
plaintiff,  it  ought  to  be  given  in  evidence  un- 
der the  general  issue,  and  if  specially  pleaded 
it  is  good  cause  for  a  special  demurrer.  (Chit- 
ty'sPl.,497.  498,  499.)  Now,  whatever  goes  to 
show  that  there  was  no  conversion,  amounts  to 
*the  general  issue,  for  it  is  a  complete  [*2OO 
negation  of  the  tort.  If  the  goods  were  sold 
pursuant  to  the  order  of  the  plaintiff,  there 
was  no  conversion,  and  this  might  be  given 
in  evidence  under  the  general  issue.  The  spec- 
ial plea  ought  not  to  be  encouraged,  as  every- 
thing which  goes  to  show  that  there  has  been 
no  tort,  may  be  given  in  evidence  under  the 
plea  of  not  guilty,  which  is  the  proper  plea  in 
trover. 

Trover  is  an  action  arising  ex  delicto,  or  for 
a  tort.  (Hamhly  v.  Trott,  Cowp.,  371,  375;  1 
Barr.  31.)  The  Insolvent  Act  of  April,  1811, 
sess.  34,  ch,  123,  refers  only  to  debts  or  con- 
tracts, express  or  implied.  In  Strong  v.  White, 
9  Johns.  Rep.,  161,  it  was  expressly  decided 
that  the  Act  did  not  extend  to  an  imprison- 
ment for  torts.  Even  in  England,  under  the 
bankrupt  laws  of  that  country,  where  the  dis- 
charge is  not  limited  in  its  effect,  the  courts 
have  decided  that  it  could  not  be  pleaded  to  an 
action  of  trover.  The  form  of  the  action  is 
matter  of  substance,  and  courts  will  maintain 
the  established  distinctions  between  the  differ- 
ent kinds  of  actions.  (6  Term  Rep.,  125;  4 
Johns.  Rep.,  457.) 
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Again,  the  plea  is  manifestly  bad  for  du- 
plicity. It  states  two  distinct  and  independent 
points  or  grounds  of  defense:  1.  That  tlie  goods 
were  delivered  to  the  defendant  to  be  sold  on 
commission.  2.  That  the  defendant  has  been 
discharged  under  the  Insolvent  Act. 

Mr.  J.  Strong,  contra.  Though  the  general 
of  not  guilty  is  the  most  usual  plea,  yeUhe  de- 
fendant admitting  the  property  in  the  plaintiff, 
may  plead  any  matter  which  justifies  the  con- 
version. Special  pleas  of  justification  in  trover 
are  frequently  to  be  met  with  in  the  books. 
<1  Wils.,  315;  Cro.  Eliz.,  53;  1  Bos.  &  Pull., 
80;  1  East,  217;  4  Mod.,  424 ;  1  Str..  5  ;  Com. 
Dig.  PI.,  E,  14;  Chitty's  PI.,  489,  490.) 

A  plea  may  contain  several  matters  or  dis 
tinct  facts  which  make  but  one  defense.  Du- 
plicity is  where  distinct  matters  which  do  not 
form  a  part  of  one  defense  are  put  in  issue. 
(1  Burr.,  316,  320.)  A  single  point  may  con- 
sist of  several  matters  of  fact.  (3  Caines'  Rep., 
160.  165;  2  W.  Bl.,  2028;  2  Mod.,  277.) 

The  technical  objection  as  to  the  form  of  the 
action  is  not  sufficient  to  prevent  the  discharge 
from  being  a  bar.  Livingston,  J.,  in  the  case 
of  Hattan  v.  Speyer,  1  Johns.,  Rep.,  37; 
Doug..  167.  n.  584;  6  Term  Rep.,  695,  disre- 
gards this  technical  difficulty  and  puts  in  on  the 
ground  of  the  claim  being  susceptible  of  proof 
before  the  commissioners  of  bankrupt  ;  and 
he  lays  it  down  on  the  authority  of  the  En- 
glish decisions,  that  all  claims  may  be  proved 
which  are  not  contingent,  or  which  do  not  arise 
from  such  torts  as  assault  and  battery,  slander, 
trespass  on  land,  in  which  the  damages  arear- 
i2J>  I*]  bitrary  and  depending  on  the  judg- 
ment and  discretion  of  a  jury.  The  case  of 
Strong  v.  White  arose  on  an  action  for  a  libel, 
and  it  is  not  denied  that  in  such  an  action,  or 
for  a  proper  tort,  the  discharge  cannot  be 
pleaded. 

Precedents  for  pleas  like  the  one  in  question 
may  be  found  in  the  books  of  entries.  (Lev., 
94.  pi.  128,  p.  101.  pi.  143,  102,  pi.  144  ;  Cro. 
Eliz.,  668;  Cro.  Jac.,  73.) 

Per  Cnriam.  The  special  pleas  are  bad  on 
this  special  demurrer.  The  first  special  plea  is 
double,  and  contains  distinct  and  independent 
matter,  viz. :  a  sale  of  the  goods  by  order  of  the 
plaintiff  and  a  discharge  under  the  Insolvent 
Act.  The  plea  is  bad,  on  special  demurrer,  in 
another  respect.  It  amounts  to  the  general 
issue,  and  though  the  old  books  contain  nu- 
merous precedents  of  special  pleas  in  trover, 
they  are  deservedly  discountenanced  in  mod- 
ern times  as  leading  to  unnecessary  expense, 
and  troublesome  prolixity.  The  defendant 
could  avail  himself,  under  the  general  issue, 
of  the  matter  pleaded  ;  and  though  a  special 
plea  in  trover  was  admitted  in  the  late  case  of 
Webb  v.  Fvx.  7  Term  Rep.,  391,  yet  Lord  Ken- 
yon,  who  censured  the  plea,  said  it  would  have 
been  bad  on  special  demurrer.  The  last  ob- 
jection applies  equally  to  both  pleas,  but  the 
last  plea  is  bad  in  substance,  for  it  admits  that 
the  goods  were  consigned  to  the  defendant,  to 
be  sold  for  and  on  account  of  the  plaintiff  ;  and 
then,  without  stating  any  disposition  of  the 
goods,  set  up  the  discharge  under  the  Insolv- 
ent Act.  The  plea  admits  that  the  defendant 
took  the  goods  as  factor  or  trustee  for  the 
plaintiff,  and  such  property  does  not  pa,ss  by 
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assignment  under  the  Insolvent  Act,  nor  will 
the  discharge  affect  it.  The  defendant  re- 
mains equally  liable  as  trustee  since,  as  before 
the  discharge.  (Kips  v.  Bank  of  New  York, 
10  Johns.  Rep.,  63.)  The  first  plea,  so  far  as 
it  sets  up  the  discharge,  and  the  second  plea  of 
the  discharge,  are  equally  bad,  because  a  dis- 
charge under  the  Insolvent  Act  is  no  bar  to  an 
action  of  trover,  which  is  grounded  upon  a 
tort  or  a  wrongful  conversion  of  the  plaintiff's 
property.  The  same  rule  applies  to  a  case  of 
bankruptcy  in  England,  where  it  is  no  bar  1o 
an  action  in  trover;  though  the  conversion 
happen  before  the  bankruptcy.  (Parker  v. 
Norton,  6  Term  Rep.,  695.) 

The  plaintiff  is,  accordingly,  entitled  to  judg- 
ment upon  both  the  demurrers. 

Cited  in— 19  Johns.,  303 ;  19  Wend.,  467 ;  14  Barb., 
541 ;  7  How.  Pr.,  137  ;  31  How.  Pr.,  126;  2  Abb.  N.S., 
263;  2  Hall.  203. 


MACKSON,  ex  dera.  BOWNE,    [*292 

v. 
HINMAN. 

Ejectment — Defendant  Extopped  from  Denying 
Title  under  which  he  Entei-ed  against  Piior 
Claimant  under  name  Title. 

In  ejecment,  the  lessor  claimed  title  to  a  lot  of 
land  by  virtue  of  a  sheriff's  sale  under  a  judgment 
entered  up,  in  1792,  against  B.,  who  derived  title 
from  C.,  who  claimed  under  the  Lindsley  patent  of 
1738.  L.  purchased  from  B.  subsequent  to  the  lien 
created  by  the  judgment,  and  entered  into  posses- 
sion  under  that  purchase ;  and  some  years  after- 
wards took  a  quitclaim  deed  for  the  premises  under 
the  Catskill  patent  of  1668,  and  set  up  that  title  as 
an  older  and  better  title.  It  was  held  that  L.  hav- 
ing1 purchased  from  B-,  and  entered  into  possession 
under  his  title,  was  estopped  from  denying  that 
title  as  against  a  plaintiff  claiming  under  the  same 
title. 

'PHIS  was  an  action  of  ejectment  tried  before 
J.  Mr.  Justice  Thompson,  at  the  Green  Circuit 
in  August,  1812.  The  plaintiff  claimed  title  to 
a  lot  of  land  in  the  village  of  Catskill,  which 
the  defendant  possessed,  as  tenant  to  John 
Livingston.  The  premises  had  been  sold  by 
the  sheriff  of  Green,  by  virtue  of  an  execution 
issued  on  a  judgment  in  this  court,  entered  up 
in  1792,  in  favor  of  the  lessor  of  the  plaintiff 
against  Benan  Brockway,  Burban  Brockway 
and  Gideon  Brockway,  in  which  suit  Gideon 
Brockway  alone  was  arrested,  for  the  sum  of 
$2,796.97*.  The  lessor  of  the  plaintiff  was  the 
purchaser,  and  the  sheriff's  deed  to  him  for  the 
consideration  of  five  dollars,  dated  21st  De- 
cember, 1809,  was  produced  and  read  in  evi- 
dence. The  plaintiff  also  read  in  evidence  a 
deed  from  Elisha  Campand  his  wife,  dated  l()th 
May,  1790,  for  the  consideration  of  two  hun- 
dred and  seventy-five  pounds,  to  the  Brock- 
ways  above  named,  for  one  acre  of  laud,  of 
which  the  premises  in  question  are  part.  The 
lot  in  question  was  in  the  possession  of  Gideon 
Brockway  in  17J»2,  and  fell  to  him  on  a  divis- 
ion between  him  and  the  other  two.  John 
Livingston,  about  the  year  1800,  purchased  the 
lot  of  Gideon  Brockway,  and  it  has  since  been 
held  by  the  tenants  of  Livingston.  Elisha 
Camp  claimed  title  to  the  lot  under  the  Linda 
ley  patent,  granted  the  22d  August,  1738,  and 
built  a  house  on  the  lot  in  1785. 
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The  defendant  gave  in  evidence  the  Catskill 
patent  issued  the  20th  April,  1688,  which  in- 
cluded the  premises  in  question.  A  map  of 
that  patent  made  in  1767  was  produced.  A 
regular  parliiion  of  (he  patent  among  the  sev- 
eral proprietors  was  admitted,  and  a  regular 
deduction  of  title  from  the  proprietors  of  lot 
No.  1.  in  the  7th  division  down  to  Livingston, 
who  purchased  from  them  for  a  valuable  con- 
sideration, by  a  quitclaim  deed  dated  the  12th 
June,  1804. 

A  verdict  was  taken  for  the  plaintiff  subject 
to  the  opinion  of  the  court ;  and  it  was  agreed 
that  if  the  court  should  be  of  opinion  that  the 
defendant  was  estopped  from  showing  a  title 
under  the  Catskill  patent,  judgment  should  be 
entered  for  the  plaintiff  ;  but  if  the  defendant 
was  not  so  estopped,  then  judgment  should  be 
entered  for  him. 

The  case  was  submitted  to  the  court  without 
argument. 

2O.'5*]  *Pei'Curiam.  The  lessor  of  the  plaintiff 
claims  title  to  the  premises  by  virtue  of  a  sale 
under  a  judgment  against  Gideon  Brockway, 
who  derived  his  title  from  one  Camp,  who 
built  a  house  on  the  premises  as  early  as  1785, 
and  claimed  under  the  Lindsley  patent.  The 
defendant  is  a  tenant  of  John  Livingston,  who 
purchased  from  Brockway  subsequent  to  the 
lien  created  by  the  judgment,  and  entered  un- 
der that  purchase  ;  and  some  years  afterwards 
took  a  quitclaim  deed  under  the  Catskill 
patent ;  and  now  sets  up  the  title  under  that 
patent  as  the  elder  and  better  title.  But  as 
%  Livingston  came  in  under  the  title  from  Brock- 
way,  he  is  estopped  from  denying  that  title  as 
against  a  grantor  under  the  same  title.  It  can- 
not be  a  good  title  for  him  at  one  time,  and 
not  a  good  title  at  another.  He  cannot  be  per- 
mitted to  gainsay  that  title  as  against  a  plaintiff 
who  claims  under  the  same  title  by  a  prior 
right.  Brockway  himself  would  not  be  per- 
mitted to  deny  his  own  title  to  the  destruction 
of  the  claim  of  his  judgment  creditor ;  and 
Livingston,  the  purchaser  under  him,  cannot 
be  in  a  better  condition. 

Judgment  for  tJie  plaintiff. 

Distinguished— 16  Peters.  53. 
Cited  in-5  Wend.,  248:  21  Wend.,  100;   25  Wend., 
394 ;  9  Barb.,  227  ;  22  Barb.,  3G1 ;  42  Mo.,  291. 


E.  B.  SERVAN  GRANGIAC,  Survivor,  &c.( 

«. 
ARDEN. 

Gift — Delivery    Necessary    to    Validity — What 
Amounts  to,  from  Parent  to  Infant. 

Delivery  of  possession  is  essential  to  constitute  a 
valid  Rift. 

Where  a  father  bought  a  ticket  in  alottery,  which 
ho  declared  he  gave  to  his  infant  daughter  E.,  and 
wrote  her  name  upon  it,  and  after  the  ticket  had 
drawn  a  prize  he  declared  that  he  had  {riven  the 
ticket  to  his  child  E.,  and  that  the  prize  money  was 
hor's;  this  was  held  sufficient  for  a  jury  to  infer  all 
the  formality  requisite  to  a  valid  g-ift,  and  that  the 
title  in  the  money  was  complete,  and  vested  in  E. 

THIS  was  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  to  re- 
cover the  amount  of  the  money  drawn  as  a 
prize  in  a  lottery.     The  cause  was  tried  at  the 
1038 


sittings  in  New  York,  in  October,  1811,  before 
Mr.  JUKtice  Van  Ness. 

It  was  proved,  by  A.  Herring,  one  of  the 
managers  of  the  Alms  House  Lottery,  that  the 
defendant  bought  several  tickets  in  that  lot- 
tery, one  of  which,  number  7,470,  drew  a  prize 
of  $5,000,  which  he  paid  to  the  defendant, 
about  the  year  1794,  or  before  1797.  The 
ticket  was  lost  or  destroyed.  Soon  after  the 
prize  was  drawn,  the  wit  ness  congratulated  the 
defendant  on  his  good  fortune,  and  the  defend- 
ant replied  "  that  the  ticket  did  not  belong  to 
him  ;  that  he  had  given  it  to  his  daughter." 
Other  witnesses  testified  to  a  similar  acknowl- 
edgment of  the  defendant,  at  different  times. 

It  was  also  proved  by  a  witness  who  lived  in 
the  family  of  the  defendant,  that  the  defend- 
ant brought  home  six  lottery  tickets,  which  he 
*said  were  for  himself,  and  wife,  and  [*29<i 
his  four  children,  and  lie  wrote  the  names  of 
each  on  the  tickets,  and  put  them  in  his  desk. 
The  children  were  not  present  at  the  time.  The 
defendant  afterwards  being  congratulated  on 
his  good  fortune,  by  Mr.  H.,  said  the  ticket 
belonged  to  his  daughter  Eliza  (the  plaintiff). 
In  a  subsequent  conversation  in  the  family, 
the  son  of  the  defendant  said  that  Eliza  ought 
to  divide  the  prize  with  the  others,  to  which 
the  defendant  answered,  "  No,  she  should  not 
divide  it.  The  ticket  was  her  own,  and  the 
prize  money  belongs  to  her,  and  she  shall  have 
the  whole  of  it,  and  I  will  put  it  in  trade  for 
her."  Eliza,  the  plaintiff,  the  daughter  of  the 
defendant,  was  about  eight  years  old  when 
the  prize  was  drawn,  and  lived  in  the  defend- 
ant's family  until  she  married,  in  January, 
1809,  and  the  present  suit  was  brought  in  her 
name  and  that  of  her  husband,  who  has  since 
died.  In  the  month  of  May,  1806,  her  mother, 
during  her  illness,  reminded  the  defendant  of 
the  plaintiff's  prize  money,  and  requested  him 
to  take  care  of  it  for  her,  and  the  defendant 
replied:  "  You  know  the  ticket  was  Eliza's  ; 
the  money  is  her's  ;  and  I  have  kept  it  in  trade 
for  her  to  a  good  profit.  I  will  never  take  a 
shilling  of  it  or  of  the  profit ;  she  shall  have  it 
all."  Mrs.  Arden  died  in  1806.  A  daughter 
of  the  defendant  also  testified  that  she  had  fre- 
quently heard  her  father  say,  in  the  presence 
of  the  plaintiff,  before  she  was  of  age,  and 
since,  that  he  had  given  the  ticket  to  the 
plaintiff,  and  indorsed  her  name  on  it,  and 
that  the  prize  money  belonged  to  her. 

It  did  not  appear  that  the  plaintiff  ever  had 
the  ticket  in  her  possession. 

A  motion  was  made  for  a  nonsuit,  which 
was  oven  uled  by  the  judge.  The  allowance 
of  interest  was  also  objected  to.  The  differ- 
ent points  raised  were  reserved,  and  a  verdict 
was  taken  for  $8.000,  subject  to  the  opinion 
of  the  court  on  a  case  in  which  the  above  facts 
were  stated. 

Mr.  S.  Jones,  Jr.,  for  the  plaintiff,  admitted 
the  general  rule  to  be,  that  a  parol  gift  was 
not  perfect  without  a  delivery  of  the  thing  ; 
because  it  might  be  revoked  ;  but  he  contend- 
ed that  the  facts  and  circumstances  proved, 
were  tantamount  to  an  actual  delivery  ;  and 
were  sufficient  evidence  to  the  jury  of  such 
delivery.  The  plaintiff,  on  account  of  her 
age,  was  unable  or  unfit  to  take  possession  of 
the  ticket ;  and  her  father,  the  defendant, 
must,  in  this  respect,  be  considered  as  her 
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guardian.  To  have  delivered  the  ticket  into 
2i).">*]  *the  hands  of  his  infant  daughter, 
would  have  been  a  useless  ceremony.  The 
proper  person  to  receive  and  keep  it  for  her 
was  her  guardian.  Now.  the  giver  himself 
was  that  guardian.  Everything  was  done 
which,  under  the  circumstances,  could  be 
done  to  render  the  gift  perfect.  Though  a 
parol  gift,  without  actual  delivery,  is  revoca- 
ble, there  is  no  evidence  that  the  defendant 
ever  expressed  an  intention  to  revoke  the  gift, 
until  after  the  present  suit  was  brought.  On 
the  contrary,  the  defendant,  on  various  occa- 
sions, and  in  the  most  solemn  manner,  ex- 
pressed his  intention  to  carry  the  gift  into  ef- 
fect. He.  moreover,  declared  that  he  had  re- 
ceived the  prize  money  for  the  plaintiff,  and 
had  put  it  out  in  trade  for  her  benefit.  If  the 
plaintiff  was  entitled  to  the  principal,  she  must 
be  entitled  to  interest. 

Mst*rx.  (Jtldin  and  flurlson,  contra,  insisted 
that  this  was  not  a  perfect  gift,  for  want  of  an 
actual  delivery  of  the  ticket,  which  is  essen- 
tial to  the  consummation  of  a  gift.  (2 
Bl.  Com.,  440  ;  2  Johns.  Rep.,  52.)  Until  an 
actual  delivery,  there  is  a  locux penitentue,  and 
it  rests  in  the  will  of  the  donor  to  consummate 
the  gift  or  not.  Until  such  a  delivery,  he  may 
retain  the  property,  and  no  power  in  law  can 
take  it  from  him.  It  is  not  necessary  to  show 
a  revocation ;  for  while  the  thing  remains  in 
the  possession  of  the  donor,  no  suit  can  be 
maintained  for  it.  There  was  not  even  a  sym- 
bolical delivery  (2  Ves.,  431)  to  the  plaintiff, 
for  she  was  not  present  at  the  time  the  pre- 
tended gift  was  made.  That  the  defendant, 
being  the  father  of  the  plaintiff,  was  her 
guardian,  and  so  a  delivery  was  made  to  him 
as  guardian,  is  a  refined  notion,  to  support 
which,  no  law  or  case  can  be  found  in  the 
books.  A  delivery  is  a  notorious  act,  and 
does  not  depend  on  equivocal  circumstances. 

Again,  the  plaintiff's  declaration  as  to  the 
money  amounts  to  no  more  than  a  verbal  gift, 
without  any  delivery  of  the  money.  It  was 
made,  not  to  the  plainliff,  but  her  mother.  It 
was  without  consideration. 

3/7-.  T.  A.  Emmet,  in  reply,  said  that  this 
was  not  an  action  of  trover,  but  for  money 
had  and  received  to  the  use  of  the  plaintiff  ; 
and  it  might  be,  that  without  having  a  legal 
title  to  the  ticket,  the  plaintiff,  on  principles 
of  moral  obligation,  would  have  a  right  to  the 
money.  But  there  was  sufficient  evidence  to 
support  the  plaintiff's  title  to  the  ticket  itself. 
The  defendant  called  a  witness  to  his  solemn 
net,  and  which  was  intended  as  a  transfer,  and 
12SXJ*|  wrote  the  *name  of  the  plaintiff  on 
i lie  ticket,  as  such  transfer.  This  amounted 
to  more  than  a  symbolical  delivery  ;  it  was 
evidence  of  an  actual  delivery.  As  it  respects 
an  infant,  a  father  may  recover  a  gift  from  a 
stranger.  The  defendant  stood  in  (he  double 
relation  of  donor,  and  as  guardian  to  the 
donee.  If  he  had  delivered  the  ticket  into  the 
hands  of  the  plaintiff,  and  she  had  immediate- 
ly returned  it  to  her  father,  there  would  be  no 
question  as  to  the  validity  of  the  gift.  Now, 
are  not  the  repeated  and  solemn  declarations 
of  the  defendant  that  the  ticket  belonged  to 
the  plaintiff,  and  that  he  had  given  it  to  her, 
equivalent  and  conclusive  evidence  against  the 
defendant,  as  to  the  delivery  ?  The  plainliff 
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proves  a  delivery,  by  the  declarations  of  the 
defendant  himself,  for  the  ticket  could  not  be- 
long to  the  plaintiff  without  such  delivery. 

Per  Curiam.  There  can  be  no  doubt  but 
delivery  of  possession  is  necessary  to  consti- 
tute a  valid  gift.  This,  however,  was  mat- 
ter of  fact  upon  which  the  jury  have  passed. 
And  we  cannot  say  their  verdict  is  not  war- 
ranted by  the  testimony.  The  lapse  of  time 
since  the  transaction  look  place  ought  to  be 
taken  into  consideration,  and  induce  a  more 
liberal  conclusion  from  circumstances  than 
ought  to  be  allowed  to  more  recent  transac- 
tions. The  evidence  from  which  the  jury 
have  inferred  a  delivery,  is  the  declaration  and 
acknowledgments  of  ihe  defendant.  And 
these  are  numerous,  and  as  full  and  ample  as 
words  could  make  I  hem.  These  declarations 
did  not  relate  to  a  gift  intended  to  be  made  ; 
and  are  not  to  be  viewed  in  the  light  of  execu- 
tory promises,  to  be  carried  into  effect  at  some 
future  day.  But  there  were  confessions  that 
a  gift  had  already  been  made.  Thus,  on  Mr. 
Herring's  congratulating  him  on  his  good  fort- 
une, in  drawing  the  prize,  lie  said  the  ticket 
did  not  belong  to  him — he  had  given  it  to  his 
daughter.  And  to  Mr.  Aspinwall.  he  declared 
the  prize  was  not  his,  but  belonged  to  his 
daughter.  The  declaration  made  to  his  wife 
in  1806,  twelve  years  after  the  prize  was 
drawn,  speaks  the  same  language.  On  her 
questioning  him  on  the  subject,  he  says  : 
"  You  know  the  ticket  was  Eliza's,  the  money 
is  her's,  and  I  have  kept  it  in  trade  for  her  to 
good  profit."  All  these  declarations  refer  to 
and  recognize  a  gift  as  having  been  made. 
They  afforded  reasonable  ground  for  a  jury  to 
infer  that  all  the  formality  necessary  to  make 
it  a  valid  gift  had  been  complied  with,  and  the 
right  and  title  of  the  plaintiff  to  the  money 
complete  and  vested  ;  and  that  the  same  was 
received  and  held  by  the  plaintiff,  for  her  use 
and  benefit.  *As  it  has  been  employed  [*2J)7 
by  him  in  trade  to  good  profit,  interest  ought 
to  be  allowed. 

The  motion  for  a  new  trial  must,  therefore,  be 
denied. 

Histin»jrui8hed-80  N.  Y.,  435. 

Cited  in— 18  Johns.  148;  1  Edw.,  300:  2  Sand.  Ch., 
408 ;  23  N.  Y.,  504 :  80  N.  Y.,  435 :  7  Lans..  42ti :  9 
narb.,  375 :  14  Rarb.,  246 ;  25  Barb.,  394,  512  ;  45  Barb., 
33:  48  Barb.,  591 ;  43  How.  Pr.,  2S«:  35  Super.,  432  :  48 
Super.,  112 :  8  Daly,  242 :  3  Kedf .,  4H9 ;  2  E.  D.  Smith, 
311 :  3  Wood.  &  M.,  524,  52tt ;  31  Mich.,  102 ;  104  Mass., 
232. 


HOUGHTALING  v.  LEWIS. 

Contract* — Delivery  and  Afff-ptanet  of  a  Died — 
Satisfaction  and  Dincharge  of  Prior  Aync- 
mftit. 

Covenant  on  articles  of  nRrocment.  by  which  A 
covenanted  to  convey  to  B  H  certain  farm  which  he 
warranted  to  contain  58  acres  of  land.  A  o.\cciit(-d 
and  delivered  a  doed  of  the  farm  to  II,  specifying  the 
bounds,  containing  58  acres,which  H  accepted  in  per- 
formance and  satisfaction  of  the  articles  of  agree- 
ment, which  were  declared  to  bo  null  and  void,  but 
tx'intf  in  the  hands  of  a  third  person,  were  not  can- 
celed. A  afterwards  promised  H.  that  if  the  farm, 
on  actual  survey,  fell  short  of  58  acn  s,  he  would 
make  an  allowance  for  the  deficiency.  <>n  a  survey 
the  farm  was  found  to  contain  only  55  ncres  and  12 
perches.  It  wus  held,  that  B  could  not  recover  in  an 
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action  on  the  articles  of  agreement,  for  a  breach  of 
tii.-  covenant;  that  his  remedy,  if  any,  was  on  the 
promise. 

The  acceptance  of  a  deed  pursuant  to  articles  of 
agreement  is  prima  facie,  evidence-  of  the  execution 
of  the  whole  contract,  and  the  rights  and  remedies 
under  it  are  determined  by  the  deed,  and  the  orig- 
inal contract  becomes  null  and  void. 

Parti.,  s  may  enter  into  covenants  collateral  to  a 
deed.  A  deed  may  be  deemed  a  part  execution  of 
the  contracMf  the  provisions  in  the  two  instruments 
clearly  manifest  such  to  be  the  intention  of  the 
parties. 

Citation— 3  Johns.,  506. 

THIS  was  an  action  of  covenant.  The  cause 
was  tried  at  the  Ckentingo  Circuit,  in  Sep- 
tember, 1812,  before  Mr.  Justice  Van  Ness, 
when  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  for  seventy-three  dollars  and  thirteen 
cents,  subject  to  the  opinion  of  the  court  on  the 
following  case  : 

The  defendant  stated  that  by  articles  of 
agreement  between  the  plaintiff  and  defend- 
ant, dated  the  23d  of  September,  1809,  the  de- 
fendant covenanted,  for  the  consideration  of 
two  thousand  dollars,  to  convey  to  the  plaint- 
iff, by  the  1st  of  April  ensuing,  by  a  full,  com- 
plete and  warranty  deed,  the  "farm  and  prem- 
ises then  occupied  by  the  defendant,  which 
farm  the  defendant,  by  the  said  agreement, 
warranted  should  contain  no  less  than  fifty- 
eight  acres  of  land  :  that  the  plaintiff  and  his 
wife,  within  the  time  limited,  in  pursuance  of 
the  articles  of  agreement,  executed  a  warranty 
deed  of  the  premises  in  question,  to  the  plaint- 
iff (describing  them);  and  assigned,  for  a 
breach  of  the  covenant,  that  the  land  so  con- 
veyed and  described  did  contain  less  than  fifty- 
eight  acres  of  land,  &c.  The  defendant,  after 
craving  over  of  the  agreement,  and  of  the 
deed  mentioned  in  the  declaration,  and  setting 
them  forth,  pleaded  :  1.  Non  estfaetam,  as  to 
the  articles  of  agreement.  2.  That  the  land 
conveyed  by  the  deed  did  not,  in  fact,  contain 
less  than  fifty-eight  acres  ;  and  concluded  to 
the  country.  3.  That  the  deed  of  the  premises 
mentioned  in  the  plaintiff's  declaration,  as  exe- 
cuted by  the  defendant  and  his  wife,  was  exe- 
cuted and  delivered  as  a  full  performance, 
satisfaction  and  discharge  of  the  covenant  of 
the  defendant  contained  in  the  articles  of 
298*]  agreement,  and  was  accepted  *by  the 
plaintiff  as  such  ;  to  which  the  plaintiff  re- 
plied, taking  issue  thereon. 

The  deed  produced  at  the  trial  was  in  the 
usual  form,  describing  the  premises,  by  metes 
and  bounds,  and  as  containing  fifty-eight  acres 
of  land.  A  surveyor  testified  that  he  surveyed 
the  premises  according  to  the  boundaries 
pointed  out  by  the  neighbors  acquainted  with 
the  land  ;  and,  according  to  his  survey,  which 
he  particularly  stated,  there  were  only  fifty-five 
acres  and  twelve  perches  of  land.  The  sub- 
scribing witness  to  the  deed  testified  that  the 
parties,  at  the  time  of  its  execution,  spoke  of 
articles  of  agreement  for  the  premises  in  ques- 
tion, which  he  understood  were  in  the  hands 
of  some  third  person,  who  was  not  pres- 
ent ;  that  one  of  the  parties  at  the  time, 
and  in  the  presence  and  hearing  of  the 
other,  declared  that  the  deed  was  in  satis- 
faction of  the  articles  of  agreement,  which 
were  null  and  void,  and  which  the  witness 
supposed  were  to  be  canceled  ;  that  the  deed 
was  accepted  unconditionally  by  the  plaint- 
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iff,  who  has  since  continued  in  possession  of 
the  premises. 

The  plaintiff  offered  to  prove,  by  P.  De 
Ziing,  that  some  time  after  the  execution  and 
delivery  of  the  deed,  he  heard  the  defendant, 
promise  to  pay  the  plaintiff,  incase  there  was 
any  deficiency  in  the  number  of  acres.  This 
evidence  was  objected  to,  but  admitted  by  the 
judge.  The  wit  ess  testified  that  some  time 
after  the  deed  was  given  the  plainliff  told  the 
defendant  that  he  thought  the  farm  would  not 
hold  out  in  quantity,  and  that  the  defendant 
ought  to  make  some  allowance.  The  defend- 
ant replied  that  he  had  no  objection,  and  if  the 
plaintiff  would  get  the  farm  regularly  sur- 
veyed, he  would  O0  what  was  rightabout  it. 

The  case  was  submitted  to  the  court  with- 
out argument. 

THOMPSON,  /. ,  delivered  the  opinion  of  the 
court  : 

This  being  a  case  by  consent  of  parties,  sub- 
ject to  the  opinion  of  the  court,  matters  of 
fact  as  well  as  of  law  are  submitted  to  our  de- 
termination. And,  according  to  my  view  of 
the  case,  there  are  several  grounds  upon  which 
the  defendant  is  entitled  to  judgment.  The 
defendant,  by  his  third  plea,  alleges  that  the 
deed  executed  by  himself  and  wife  was 
delivered  to  the  plaintiff,  and  accepted  by 
him,  in  full  performance,  satisfaction  and  dis- 
charge of  the  covenants  of  the  defendant,  con- 
tained in  the  articles  of  agreement ;  upon 
which  issue  was  joined.  Whether  this  was  a 
good  plea  or  not,  is  a  question  which  cannot 
arise  here.  The  only  inquiry  is,  whether  the 
*plea  was  supported  by  the  proof,  and  [*2$>J> 
upon  this  point  I  cannot  discover  any  room 
for  doubt.  The  subscribing  witness  to  the 
deed  swears  that  at  Ihe  time  the  same  was  exe- 
cuted and  delivered  to  the  plaintiff  it  was  un- 
conditionaly  accepted,  and  declared  to  be  in 
satisfaction  of  the  articles  of  agreement,  and 
that  the  same  were  null  and  void,  and  were,  as 
the  witness  understood,  to  be  canceled  ;  they 
being,  as  appears  by  the  testimony  of  another 
witness,  in  the  hands  of  a  third  person  not 
present  at  the  time.  The  testimony  of  this 
witness  was  not  impeached,  nor  in  any  man- 
ner contradicted.  The  conversation  testified 
to  by  De  Zang  does  not  appear  to  have  been 
offered  with  that  view,  and  was  too  loose  and 
indefinite  to  have  any  such  effect.  He  only 
swears  that  the  plaintiff,  some  time  after  the 
deed  was  executed  and  delivered,  said  to  the 
defendant  he  thought  the  farm  would  not 
hold  out  in  quantity,  and  that  the  defendant 
oiiffht  to  make  some  allowance  ;  to  which  the 
defendant  repled  he  had  no  objections,  and  if 
the  plaintiff  would  get  the  farm  surveyed,  he 
would  do  what  was  right  about  it.  If  this 
conversation  is  entitled  to  any  weight,  it  must 
be  considered  in  the  nature  of  a  new  agree- 
ment. But,  in  my  conception,  it  implies  an 
admission  by  the  plaintiff  that  he  had  no 
remedy  upon  the  articles  of  agreement.  For 
had  such  been  his  understanding  of  his  rights, 
he  probably  would  not  have  addressed  himself 
to  the  equity  of  the  defendant,  by  telling  him 
he  ought  to  make  some  allowance  for  the  de- 
ficiency, but  would  have  told  him  he  was 
bound  by  his  articles  to  make  such  allowance. 
Admitting  an  absolute  promise  to  have  been 
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made,  it  would  not  aid  the  pltintiff's  right  to 
recover  in  this  action  of  covenant  upon  the 
agreement.  His  remedy,  if  any,  must  be  by  an 
action  upon  such  promise. 

Articles  of  agreement  for  the  conveyance  of 
land  are,  in  their  nature,  executory,  and  the 
acceptance  of  a  deed,  in  pursuance  thereof,  is 
to  be  deemed,  prima  facie,  an  execution  of  the 
contract,  and  the  agreement  thereby  becomes 
void,  and  of  no  further  effect.  Parties  may, 
no  doubt,  enter  into  covenants  collateral  to  the 
deed,  or  cases  may  be  supposed  when  the  deed 
would  be  deemed  only  a  part  execution  of  the 
contract,  if  the  provisions  in  the  two  instru- 
ments clearly  manifested  such  to  have  been 
the  intention  of  the  parties.  But  the  prima 
J'acie  presumption  of  law  arising  from  the  ac- 
ceptance of  a  deed,  is  that  it  is  an  execution  of 
the  whole  contract ;  and  the  rights  and  rem- 
edies of  the  parties,  in  relation  to  such  contract, 
are  to  be  determined  by  such  deed,  and  the 
original  agreement  becomes  null  and  void. 
3OO*J  This  appears  *to  me  to  be  a  sound 
and  salutary  rule,  and  conformable  to  the  doc- 
trine of  this  court  in  the  case  of  Howe*  v. 
Barker,  3  Johns.  Rep  ,  506.  The  Chief  Justice, 
in  that  case,  said  he  could  not  surmount  the 
impediment  of  the  deed  which  the  plaintiff 
had  accepted  from  the  defendant ;  and  that  he 
thought  himself  bound  to  look  to  that  deed  as 
the  highest  evidence  of  the  agreement  of  the 
parties.  But  in  the  case  before  us,  we  are  not 
left  to  determine  the  legal  effect  and  operation 
of  a  bare  acceptance  of  a  deed  ;  for  the  parties, 
by  their  pleading,  have  put  it  in  issue,  as  mat- 
ter of  fact,  whether  such  acceptance  was  in 
full  performance,  satisfaction  and  discharge 
of  the  agreement ;  and  the  proof  is,  in  my 
opinion,  conclusive  that  the  deed  was  so  ac- 
cepted ;  and  the  defendant,  of  course,  is  en- 
titled to  judgment ;  and  this  is  the  opinion  of 
the  court. 

Judgment  for  the  defendant. 

Bxplalned-30  N.  Y.,  47. 

Cited  In  -1  Cow.,  610 :  1  Denio,  127 :  16  N.  Y.,  539 ; 
48  N.  Y.,  198 :  52  N.  Y.,  247 :  9  Burb.,  645 ;  2  Barb.,  180 ; 
27  Barb.,  644  ;  2  Duer,  24  ;  18  Mich.,  3B7 :  34  N.  J.  L., 
122. 


WRIGHT, 

v. 
PATON.   who  is  Impleaded   with   JENNY. 


1.   Pleading  —  Private  Statute*  Mimt  be 
Pleaded  —  Plen  of  Discharge  in   Bankruptcy 
Munt  Arer  Jurutdictivn  of  the  Court  (Jrantiiir/ 
it.     2.  Iiixotcent'is  Act  in  District  of  ColuinJda, 
held.  Private. 

The  Act  of  Congress  for  the  Relief  of  Insolvent 
Debtors  in  the  District  of  Columbia  (Cong1.  7,  sess. 
1,  ch.  184),  passed  Munch  3,  IHttJ.  is  a  private  Act,  of 
which  the  courts  of  the  several  states  are  not  bound 
to  take  notice,  unless  set  forth  by  plcadiiiK.  or  so 
much  of  it,  at  least,  as  to  enable  the  court  to  decld  •; 
whether  the  dlscharKc  is  warranted  by  the  provis- 
ions of  the  Act. 

The  Act  is  only  a  bar  to  a  future  remedy  against 
the  person  :  and  the  creditor  may  still  prosecute  his 
demand  to  judment,  in  ord>-r  to  charge  the  aft»-r-ac- 
quired  pro|>erty  of  the  owner. 

Citation—  Act  of  Con*.  March  3,  1803. 

THIS  was  an  action  of  at*nmp*it.     The  dec- 
laration contained  the  usual  money  counts. 
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The  defendant  pleaded,  1.  Non  asmmpsit.  2. 
Non  aaxtimpsit  infra  sex  annos.  3.  That  after 
the  making  the  promises,  &c.,  and  before  the 
exhibition  of  the  plaintiff's  declaration,  to  wit: 
on  the  26th  November,  1806,  the  defendant  be- 
came an  insolvent  debtor,  within  the  true  in- 
tent and  meaning  of  the  Act  of  Congress  of 
the  United  States,  entitled  "An  Act  for  the 
Relief  of  Insolvent  Debtors  in  the  District  of 
Columbia,"  to  wit:  at  Alexandria,  within  the 
said  District,  &c.,  and  being  insolvent  at,  &c., 
presented  his  petition  to  the  Honorable  Nich- 
olas Fitzhugh,  one  of  the  assistant  judges  of 
the  Circuit  Court  of  the  United  States,  tor  the 
District  of  Columbia,  setting  forth,  &c.  And 
such  proceedings  were  thereupon  had,  pur- 
suant to  the  said  Act,  that  the  said  judge,  on 
the  I Oth  December,  1806,  at,  &c.,  granted  a 
discharge  of  the  defendant,  whereby  he  was 
discharged  from  the  payment  of  the  several 
demands  mentioned  in  the  plaintiff's  declara- 
tion, and  from  all  debts,  &c. 

To  the  third  plea,  the  plaintiff  replied,  pro- 
testing that  the  promises,  &c.,  were  made  after 
the  discharge  of  the  defendant ;  that  in  and 
by  the  said  Act,  it  is,  among  other  things,  pro- 
vided, that  any  *property  which  the  [*JiOl 
debtor  might  acquire  after  his  discharge,  ex- 
cept the  necessary  wearing  apparel  and  bed- 
ding of  his  family,  &c.,  should  be  liable  to  the 
payment  of  his  debts  ;  and  that  in  and  by  the 
said  Act,  it  was  also,  among  other  things,  en- 
acted, that  no  discharge  of  an  insolvent  debtor 
under  the  said  Act  should  have  a  greater 
effect  in  any  particular  state  than  if  such 
debtor  had  been  discharged  under  the  insolv- 
ent debtor  law  of  any  other  state,  as  in  and  by 
the  said  Act,  among  other  things,  may  fully 
appear.  And  further,  that  the  several  prom- 
ises in  the  plaintiff's  declaration  were  made, 
and  the  causes  in  the  said  declaration  stated, 
arose  within  the  State  of  New  York,  and  not 
elsewhere,  and  this  he  is  ready  to  verify,  &c., 
wherefore,  &c.  The  defendant  rejoined  to 
this  replication,  not  acknowledging,  &c.,  and 
protesting,  &c.,  that  the  defendant  has  not 
since  his  dischaige,  &c. ,  acquired  any  prop- 
erly which  is  liable  to  the  payment  of  the  de- 
mands in  the  plaintiff's  declaration  mentioned, 
and  this  he  is  ready  to  verify,  &c.,  wherefore, 
&c.  To  this  rejoinder  there  was  a  demurrer, 
and  joinder  in  demurrer. 

exxrs.  Robinson  and  llarison  for  the  plaint- 
iff. 

\fexxrs.  Graham  and  Golden  for  the  defend- 
ant. 

Per  Curiam.  The  third  plea  is  bad  in  sub- 
stance. The  Act  of  Congress  relative  to  In- 
•ol vent  Debtors  within  the  District  of  Colum- 
bia, ought  to  have  been  specially  set  forth  in 
the  plea  ;  for,  as  respects  the  Union  at  large,  it 
is  a  private  Act,  of  which  the  courts  in  the 
several  states  are  not  bound  to  take  notice,  un- 
less it  be  shown  to  them  by  pleading.  It 
ought  to  have  been  recited  in  the  pleii,  or  so 
much  of  it  as  to  enable  the  court  to  judge 
whether  the  discharge  was  made  in  conformity 
to  it,  and  was  well  warranted  by  its  provis- 
ions. If  the  rule  were  otherwise,  and  we  were 
lo  luke  notice  of  the  Act  as  a  public  law  of  the 
United  Slates,  it  would  appear  that  the  dis- 
charge affords  no  plea  in  bar  of  the  action.  It 
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is  only  a  bar  to  any  future  remedy  against  the 
person,  and  the  after  acquired  property  is  still 
liable  to  the  payment  of  debts,  and  the  creditor 
in  every  such  case  must  still  be  entitled  to  es- 
tablish his  demand  by  suit  and  by  judgment. 
Nor  does  the  plea  give  jurisdiction  to  the  judge 
by  whom  the  discharge  was  granted,  for  the 
Act  only  applied  to  persons  in  actual  confine- 
ment in  jail  in  the  District  of  Columbia,  at  the 
suit  of  a  creditor,  when  the  petition  is 
3O2*]  *presented  to  the  judge,  and  the  plea 
contains  no  averment  of  that  fact.1 

Without  examining,  then,  the  other  points 
raised  by  the  subsequent  pleadings,  tlie  plaint- 
iff in  entitled  to  judgment  upon  the  demurrer. 

Cited  in— 35  How.  Pr.,  133;  3  Abb.  N.  S.,  481 ;  8 
Abb.  N.  8.,  304 ;  6  Rob.,  328 ;  2  Mason,  161. 


SING  v.  ANNIN. 

1.  Trespass — Recovery  of  One  Dollar  by  Plaint- 
iff—Costs  to  Defendant.  2.  Entry  of  Judg- 
ment at  Subsequent  Term  Relates  Back. 

In  an  action  of  trespass  quare  clausum  fregit, 
brought  in  a  court  of  common  pleas,  in  which  the 
title  to  land  did  not  come  in  question,  the  plaintiff 
recovered  damages  to  the  amount  of  one  dollar ;  it 
was  held,  that  the  suit  being:  cognizable  before  a  jus- 
tice of  the  peace,  the  defendant  under  the  Act  (sess. 
24,  ch.  170,  sec.  5),  was  entitled  to  recover  his  costs 
against  the  plaintiff. 

And  where,  on  the  report  of  referees  being  con- 
firmed by  the  court,  the  plaintiff,  without  saying 
anything  to  the  court  as  to  the  question  of  costs, 
entered  a  rule  for  judgment  for  one  dollar  damages, 
and  his  costs  of  suit,  and  had  his  costs  regularly 
taxed  and  a  record  made  up  and  filed,  on  which  exe- 
cution was  issued,  and  the  damages  and  costs  col- 
lected and  paid  over  to  the  plaintiff;  and  on  the  re- 
turn of  the  execution,  at  a  subsequent  term,  the 
court,  on  application  of  the  defendant,  adjudged 
costs  in  his  favor  against  the  plaintiff,  on  whicii  a 
new  record  was  made  up,  in  which  the  judgment 
was  entered  as  of  September  Term,  1810,  when  the 
report  was  confirmed  for  the  costs,  when,  in  fact, 
the  judgment  in  favor  of  the  defendant  for  the  costs 
was  given  in  May,  1811 ;  it  was  held  that  the  entry 
of  the  judgment  by  the  plaintiff  for  the  costs,  with- 
out the  knowledge  or  assent  of  the  court,  being  ir- 
regular, the  Court  of  C.  P.  had  power  to  set  it  aside; 
and  that  the  en  try  of  the  j  udgment  for  costs  in  favor 
of  the  defendant,  as  of  September  Term,  1810,  could 
not  be  alleged  as  error,  as  the  judgment  for  costs  re- 
lated back  to  the  term  in  which  judgment  was  given 
on  the  report  of  the  referees. 

Citation— Act  sess.  24,  ch.  170,  sec.  5. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Westchester  County.  Sing  brought 
an  action  of  trespass  quare  clausum  fregit,  and 
for  treading  down  the  grass,  destroying  his 
fences,  &c.,  against  Annin,  in  the  court  be- 
low. The  defendant  pleaded  not  guilty,  with 
notice  that  she  should  give  in  evidence  that 
the  fences  were  insufficient,  &c.  It  appeared 
from  the  record  produced,  that  by  agreement 
of  the  parties,  the  cause,  in  May  Term,  1810, 
was  referred  under  a  rule  of  the  court  to  three 
referees,  who,  in  September  Term,  1810,  re- 
ported that  the  plaintiff  had  sustained  dam- 
ages to  the  amount  of  one  dollar ;  that  the 
court  below  gave  judgment,  in  the  same  term, 

1.— By  a  subsequent  Act,  passed  the  21st  April, 
180ti,  the  provisions  of  the  former  Act  were  extend- 
ed to  any  debtor  who  may  have  been,  or  thereafter 
should  be,  arrested  and  held  to  bail  in  the  said  Dis- 
trict, and  who,  at  the  time  of  the  arrest,  shall  have 
been  a  resident  in  the  District  for  one  year  next  pre- 
ceding his  arrest.  Cong.  9,  sess.  1,  ch.  36,  sec.  2. 
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that  the  report  stand  confirmed,  and  the- 
plaintiff  recover  against  the  defendant  his 
damages  so  awarded,  of  one  dollar,  and  be- 
cause the  plaintiff  had  recovered  less  than 
twenty-five  dollars,  and  the  freehold  or  title  of 
land  had  not  come  in  question,  it  was  ad 
judged,  according  to  the  statute  in  such  case 
made  and  provided,  that  the  defendant  recover 
against  the  *plaintiff  her  costs  on  occas-  [*3O3 
ion  of  defending  the  suit,  and  that  she  have 
execution  therefor,  which  costs  were  taxed  at 
forty-two  dollars  and  eighty-five  cents,  &c. 

It  appeared,  from  the  case  in  error,  that  the 
referees,  in  their  report,  certified  that  the  tres- 
pass did  not  appear  to  them  to  be  willful  or 
malicious,  nor  did  the  title  to  land  come  in 
question. 

After  the  report  was  read  and  confirmed  by 
the  court,  the  plaintiff's  attorney  entered  a 
rule,  as  of  course,  without  any  opposition  by 
the  defendant,  or  argument  before  the  court, 
whose  attention  was  not  called  to. the  question 
of  costs,  "That  the  plaintiff  recover  the  said 
damages,  and  also  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended," 
&c.  The  plaintiff,  before  the  next  term,  had 
the  costs  regularly  taxed,  and  the  record  of  the 
judgment  filed,  on  which  execution  was  is- 
sued, and  the  amount  of  the  damages  and 
costs  was  collected  of  the  defendant  and  paid 
over  to  the  plaintiff.  On  the  return  of  the 
execution,  the  defendant  obtained  an  order 
from  the  court  to  stay  proceedings,  until  the 
next  December  Term,  in  order  that  she  might 
apply  to  the  court  to  have  the  costs  adjudged 
to  her.  And  the  court,  on  motion  of  the  de- 
fendant, at  the  May  Term  after,  adjudged  to- 
Irer  the  costs  and  charges  in  defending  the 
suit ;  notwithstanding  the  previous  judgment 
for  the  damages  and  costs  remained  unre- 
versed.  The  defendant,  after  the  costs  were  so 
adjudged  to  her,  caused  a  new  record  to  be 
made  up  in  the  cause,  and  continued  the  pro- 
ceedings down  to  September  Term,  1810,  at 
which  time  it  appeared  by  the  record  that  the 
costs  were  adjudged  in  favor  of  the  defendant, 
though,  in  truth,  they  were  not  so  adjudged 
until  the  Term  of  May,  1811,  and  no  continu- 
ances were  entered  on  the  record  from  Septem- 
ber Term,  1810,  to  May  Term,  1811. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  1.  The  court  below  was  cor- 
rect, in  awarding  costs  to  the  defendant.  The 
fifth  section  of  the  Act  of  1801  (sess.  24,  ch. 
170),  gives  costs  to  the  defendant  in  suits  in 
the  Common  Pleas,  where  the  plaintiff  does 
not  recover  twenty  five  dollars,  unless  in  cer- 
tain specified  cases,  and  among  others,  in  ac- 
tions "concerning  any  freehold  or  title  to  land." 
The  suit  below  was  for  trespass  on  land,  but 
it  did  not  concern  the  freehold  or  title,  nor  did 
the  plea  bring  either  in  question.  The  suit 
was  cognizable  by  a  justice.  2.  The  entry  of 
the  first  judgment  for  costs,  in  favor  of  the 
plaintiff,  was  entered  by  the  plaintiff  without 
the  knowledge  or  assent  of  the  court,  and  was 
irregular ;  and  the  court  had  power,  and 
properly  *exercised  that  power,  in  set-  [*3O4 
ting  that  judgment  aside.  3.  The  entry  of 
the  judgment  for  costs  to  the  defendant  as  of 
September,  1810,  is  not  to.be  alleged  as  error, 
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for  by  relation,  the  judgment  for  costs  was 
rendered  as  of  the  term  in  which  judgment 
was  given  upon  the  report. 

Judgment  affirmed. 

Cited  in— 10  How.  Pr.,  409 ;  1  Wheel.,  323. 


IN  THE  MATTER  OF  GILBERT  SHOTWELL. 

1.  Certiorari  to  Justice — His  Death  Before  Re- 
turn— Case  of  Necessity  Heard  on  Affidavits. 
2.  Restitution  by  Justice,  on  His  Own  View, 
Void. 

Where  a  certiorari  is  issued  to  a  justice  of  the 
peace,  to  return  the  proceedings  in  case  of  forcible 
entry  and  detainer,  and  the  justice  dies  before  any 
return  is  made,  this  court  will  hear  and  decide  the 
case,  on  motion  and  affidavits.  Proceedings  under 
the  statute  of  forcible  entry  and  detainer,  may  be 
quashed  in  this  court  for  irregularity,  and  resti- 
tution awarded  to  the  aggrieved  party  on  motion 
and  affidavits. 

Where  a  justice,  upon  his  own  view,  without  any 
inquisition  by  a  jury,  ordered  or  permitted  a  res- 
titution of  possession,  it  was  held  to  be  irregu- 
lar. 

Where  the  justice  acts  on  his  own  view,  he  can 
only  punish  the  party  guilty  of  the  force,  by  fine 
and  imprisonment;  the  justice  cannot  meddle 
with  the  possession,  without  the  intervention  of  a 
jury. 

Where  the  proceedings  of  the  justice  are  quashed 
for  irregularity,  it  is  of  course  to  order  a  restitu- 
tion. 

Citationfl-1  Sid.,  287;  3  Salk.,  170:  1  Sid.,  156:  2 
Salk.,  450;  Act  seas.  11,  ch.  6 :  1  Vent.,  308 ;  12  Mod., 
485,  516 ;  Str.,  794 ;  1  Cai.,  125,  129  ;  2  Cai.,  98,  99 ; 
Hawk.,  bk.  1,  ch.  64,  sec.  65. 

MR.  SLOSSON,  at  the  last  term  (the  6th 
May),  moved  that  Isaac  Clason,  George 
Depeyster  and  William  A.  Thompson,  show 
cause  by  the  14th  May  why  Gilbert  Shotwell 
and  Samuel  Briggs,  or  either  of  them,  should 
not  be  restored  to  the  possession  of  a  dwelling- 
house  and  farm  in  Yonkers,  wherefrom  they, 
or  one  of  them,  was  expelled  on  the  5th  Feb- 
ruary last. 

He  read  a  paper  purporting  to  be  the  record 
of  E.  Williams,  a  justice  of  the  peace,  stating 
that  on  the  6th  of  February  last  George  De- 
peyster complained  to  him  that  Gilbert  Shot- 
well  had  entered  his  dwelling-house  in  Yon- 
kers and  expelled  him,  and  holds  from  him 
with  strong  nand  ;  that  the  justice  thereupon 
went  to  the  said  messuage  and  saw  Samuel 
Briggs,  with  force,  unlawfully,  with  strong 
hand,  detain  the  messuage,  ana  so  he  convict- 
ed him  of  the  same,  &c. 

Several  affidavits  were  also  read  in  favor  of 
the  application.  The  following  are  the  prin- 
cipal facts  stated  in  them  : 

P.  .1.  Munroe  stated  that,  as  counsel  of  Shot- 
well,  he  issued  a  certioruri  to  remove  the  pro- 
ceedings before  the  justice  into  this  court  ; 
that  on  the  24th  April  last  he  called  on  the 
justice,  who  was  sick,  and  who  agreed  to  draw 
a  return  to  the  ctrtiorari,  and  showed  the 
counsel  the  record  above  stated,  as  a  return 
which  he  was  preparing;  and  said  that  he  saw 
no  armed  force  ;  that  after  the  said  complaint 
to  him  against  Shotwell,  he  went  to  the  mes- 
suage, Ac.,  and  found  George  Depeystcr  and 
others  at  the  place,  engaged  in  removing  the 
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goods  of  Samuel  Briggs,  who  occupied  the 
*place,  and  who  was  absent ;  but  his  [*3O«5 
family  was  then  in  the  house  ;  that  no  force 
was  used  to  obtain  possession  ;  that  Briggs  re- 
turned and  said  he  would  not  deliver  up  pos- 
session, but  used  no  force,  and  the  justice 
ordered  him  into  custody  ;  the  justice  saw  no 
force,  and  no  fine  was  imposed  on  Briggs.  The 
justice  consented  that  the  counsel  should  draw 
a  return  according  to  the  truth  of  the  case,  and 
the  counsel  made  a  memorandum  to  the  re- 
turn from  the  justice,  stating  that  Depeyster 
and  Thompson  went  to  the  house,  before  the 

£'  istice,  and  began  to  remove  the  effects  of 
riggs  ;  that  Briggs  returned  and  said  he 
would  not  deliver  up  possession,  and  was 
ordered  into  custody  ;  and  that  this  was  the 
force,  and  none  other.  The  justice  died 
on  the  30th  April,  without  making  a  re- 
turn. 

Briggs,  in  his  affidavit,  stated  that  in  Octo- 
ber, 1812,  he  was  engaged  by  Shotwell  to  take 
charge  of  the  dwelling-house  and  farm  in 
question,  formerly  possessed  by  B.  F.  Haskin, 
and  lately  purchased  by  Shotwell  at  a  sheriff's 
sale.  Briggs  and  his  family  took  possession  of 
the  house  and  farm  the  30th  October,  in  be- 
half of  Shotwell,  who  had  cattle,  &c.,  on  the 
farm  ;  Briggs  and  his  family  remained  in  quiet 
possession  until^the  5th  February,  when  he  was 
expelled.  He  was  arrested  on  that  day,  at  the 
suit  of  Depeyster,  for  $3,000,  in  trover,  and 
went  several  miles  to  procure  bail  (several  per- 
sons offered  having  been  refused),  and  while 
he  was  gone,  the  ouster  as  above  stated  took 
place.  On  his  return  they  were  putting  his 
furniture  into  the  street,  which  he  forbade, 
and  the  justice  ordered  Depeyster  to  take  him 
into  custody.  Briggs  delivered  the  keys  of  the 
house  to  the  justice,  and  Depeyster  put  Briggs 
into  the  street,  who  refused  to  hold  the  prem- 
ises, as  he  was  requested,  under  Clason.  De- 
peyster and  Thompson  declared  that  they  took 
possession  for  Clason  ;  and  one  Thomas  Woods 
was  put  into  the  house  to  keep  possession  for 
him.  The  justice  afterwards  told  Briggs  that 
the  proceedings  were  illegal.  No  jury,  sheriff 
or  other  officer  was  present.  And  Briggs 
denied  that  he  ever  held  the  place  by 
force. 

Shotwell  stated  that  he  purchased  the  prem- 
ises at  the  sheriff's  sale  on  the  12th  October, 
1812,  as  the  property  of  Haskin.  That  George 
Depeyster  was  the  tenant  of  Haskin  ;  that  on 
the  execution  of  the  deed  from  the  sheriff,  De- 
peyster voluntarily  gave  up  possession,  and 
agreed  in  writing,  afterwards,  to  stay  for  one 
day,  as  tenant  to  Shotwell.  Depeyster  moved 
away  on  the  18th  October,  and  on  the  30th 
October  Briggs  was  put  in  possession  bv  Shot- 
well.  *and  remained  until  turned  out,  [*.'JO6 
on  the  5th  February  ;  and  that  the  forcible 
possession  then  taken  was  for  Isaac  Clason, 
who  still  remains  in  possession. 

On  the  15lh  May,  when  the  motion  came  on 

to  be  argued,  numerous  affidavits  were  offered 

against  the  motion  ;  and  it  was  agreed,  by  the 

counsel  on  both  sides,  that   all  the  affidavits 

for  and  against  the  motion  should  be  submit- 

|  ted    to    the  court    with  the  authorities    and 

;  remarks  of  the  counsel,  in  order  that  the  court 

might  have  time  to  examine  and  decide  there- 

!  on  at  the  next  term. 
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Of  the  mass  of  facts  contained  in  the  affida- 
vits, it  is  necessary,  in  reference  to  the  opinion 
of  the  court,  to  add  only  the  following :  De- 
peyster  deposed  that  about  the  15th  October, 
1813,  Shotwell,  accompanied  by  another  per- 
son, came  to  the  house  of  Depeyster,  at  Yon- 
kers,  and  stated  that  Shotwell  had  purchased 
the  premises  at  the  sheriff's  sale,  and  asked 
Depeyster  if  he  would  immediately  and  peace- 
ably leave  them,  to  which  Depeyster  replied 
that  he  would  not  leave  them  until  compelled 
by  force  or  due  course  of  law.  Shotwell  then 
declared  his  intention  to  turn  him  out  by 
force,  and  immediately  took  Depeyster  by  the 
shoulder  and  dragged  him  into  the  street ;  and 
that  in  that  situation,  on  account  of  his  family, 
he  entreated  Shotwell  to  permit  him  to  stay 
that  night,  which  Shotwell  consented  to,  only 
on  condition  that  he  would  leave  the  premises 
peaceably  the  next  day.  and  sign  a  paper  to 
the  effect,  drawn  up  by  Shotwell,  which  he 
signed,  and  left  the  premises  the  following 
day,  &c.  That  he  apprehended  personal 
violence  from  Shotwell  unless  he  left  the 
premises. 

The  affidavits  of  Thomas  Wood, who  assisted 
Depeyster,  and  of  Caleb  Stacy,  who  was  tenant 
to  Clason,  stated  that  Depeyster  and  Wood 
went  to  the  premises  on  the  5th  February  last 
about  one  o'clock  P.  M.,  there  being  only  two 
females  then  in  the  house,  and  after  explain- 
ing the  object  of  their  coming,  they  proceeded 
to  remove  the  furniture  into  the  street,  and 
that  most  of  it  was  removed  before  the 
justice  came,  which  was  two  hours  after. 
Briggs  and  his  wife  returned  home  about 
an  hour  after  the  justice  came.  The  con- 
duct of  the  justice  was  variously  stated 
in  the  affidavits.  Stacy  said  the  justice  was 
a  silent  spectator,  and  gave  no  direction. 
Wood  stated  that  the  justice  advised  the 
parties  how  to  proceed,  and  that  there  was 
an  amicable  conversation  between  them,  and 
that  Briggs,  on  being  asked  by  the  justice  if 
he  meant  to  leave  the  premises  peaceably,  said 
3O7*]  he  "  did  *not  wish  to  fly  in  the  face  of 
the  law  ; "  that  the  justice  requested  the  per- 
-sons  present,  in  the  name  of  the  people,  to  re- 
move Briggs  off  the  premises  ;  that  Depeyster 
took  him  by  the  arm,  and  they  went  laughing 
together  into  the  street  and  returned  again, 
and  the  justice  told  Depeyster  that  he  ought 
to  give  the  keys  to  Briggs  again,  and  take  him 
by  the  arm  and  walk  into  the  street,  which 
was  done,  when  Briggs  voluntarily  redelivered 
the  keys  to  Depeyster.  Stacy  deposed  that  he 
occupied  the  farm-house,  &c.,  for  near  thir- 
teen months,  under  Clason,  pursuant  to  a 
written  agreement  or  lease  ;  that  he  took  pos- 
session about  the  12th  March,  1812,  and  has 
since  resided  there  within  a  few  yards  of  the 
house  in  which  Briggs  lived,  and  from  which 
he  was  removed,  both  houses  being  on  the  same 
farm  and  within  the  same  yard ;  that  he  used 
the  same  pump,  barn,  &c."  with  Briggs,  and 
took  care  of  the  stock,  and  directed  the  labor 
and  work  done  on  the  farm  pursuant  to  his 
agreement  with  Clason. 

Haskin  stated  that  he  had  no  title  or  interest 
in  the  premises,  but  that  they  belonged  to 
Clason,  who  paid  him  a  good  and  valuable 
consideration :  but  that  at  no  time  had  he 
(Haskin)  the  fee  simple  of  the  premises  in 


dispute,  but  merely  a  temporary  interest 
therein. 

Messrs.  Slosson  and  Wells,  in  support  of  the 
motion.  1.  To  show  that  the  court  had  cogni- 
zance of  the  case,  they  cited  1  Sid.,  156,  207  ; 
1  Lev.,  113  ;  1  Wm.  Jones,  113,  170  ;  3  Salk., 
170  ;  2  Salk.,  450.  2.  To  show  that  a  writ  of 
re-restitution  ought  to  be  awarded,  they  cited 
the  statute,  sess.  11.  ch.  6;  12  Mod.,  495,  516  ; 
1  Vent.,  308  ;  1  Sid.,  156  ;  2  Caines'Rep.,  98  ; 
1  Sir.,  794  ;  4  Johns.  Rep.,  198  ;  Sayer's  Rep., 
176  ;  Hawk.  P.  C.,  138  ;  3  Bac.  Abr.,  253,  255, 
256,  260. 

Messrs.  T.  A.  Emmet,  Burr  and  Thompson, 
contra.  They  cited  Jenk.  Cent.,  114.  132  ;  Ld. 
Raym.,  835,  1305,  1515;  2  Hawk.  P.  C.,  ch. 
29,  sec.  54  ;  Salk.,  479  ;  1  Lev.,  113;  1  Sid., 
70  ;  3  Caines'  Rep.,  126 ;  2  Hawk.  P.  C.,  ch. 
27,  sec.  70. 

•  Per  Curiam.  (SPENCER,  J.,  dissenting.) 
This  case  comes  before  the  court  on  motion, 
on  behalf  of  Gilbert  Shotwell,  that  Isaac 
Clason,  George  Depeyster,  and  William  A. 
Thompson,  show  cause  why  the  said  Gilbert 
Shotwell  and  Samuel  Biiggs,  or  either  of  them, 
should  not  be  restored  to  the  possession  of  a 
house  and  *farm  in  Yonkers,  in  West-  [*3O8 
Chester  County,  from  which  they  or  one  of 
them  was  expelled  on  the  5th  of  last  Feb- 
ruary. 

The  motion  is  grounded  upon  affidavits,  and 
several  affidavits  have  also  been  produced  in 
opposition  to  the  motion. 

Without  going  into  the  facts  at  large,  as  de- 
tailed in  the  affidavits,  it  is  sufficient  to  state 
that  Briggs  was  ousted  by  order  of  a  justice, 
on  the  complaint  of  George  Depeyster  of  a 
forcible  entry  and  detainer.  That  a  certiorari 
issued  to  the  justice  to  return  the  proceedings, 
and  that  he  died  before  a  return  was  made.  It 
is  then  a  matter  of  necessity  that  the  court 
should  decide  the  case  upon  affidavits  ;  and  it 
appears  from  the  books  that  proceedings  under 
statutes  of  forcible  entry  and  detainer,  have 
frequently  been  quashed  in  the  K.  B.  for  ir- 
regularity, and  restitution  of  the  party  ag- 
grieved awarded,  and  that  too  upon  motion 
and  affidavits.  (King  v.  titacey,  1  Sid.,  287. 
Kingv.  Beagough,  3  Salk.,  170  ;  King  v.  Chal- 
lenors,  1  Sid..  156;  King  v.  Layton,  2  Salk., 
450.) 

The  proceeding  of  the  justice  was  clearly 
irregular  and  void,  in  permitting  restitution, 
upon  his  own  view,  without  any  inquisition 
by  jury.  When  the  justice  acts  upon  his  own 
view  only,  he  can  punish  the  party  guilty  of 
the  force,  by  tine  and  imprisonment  :  but  he 
cannot  meddle  with  the  possession  without  the 
intervention  of  a  jury.  This  is  the  plain  mean- 
ing of  the  second  and  third  sections  of  our 
statute  on  this  subject,  when  taken  and  com- 
pared together  (Laws,  sess.  11,  ch.  6,  p.  102, 
103);  and  the  English  decisions  on  the  statutes, 
of  which  ours  is  a  copy,  are  expressly  and  de- 
cidedly to  this  effect.  (King  v.  Challeiwrs,  1 
Sid.,  156  ;  1  Vent,.  308  ;  12  Mod.; 495  ;  Anon., 
12  Mod.,  516,  King  v.  Brown.)  As  far  as  we 
can  collect  from  the  imperfect  notes  of  the 
proceeding,  as  made  by  the  justice,  and  from 
the  affidavits  which  go  to  supply  their  defi- 
ciency, no  proceeding  could  have  been  more  ir- 
regular and  unwarranted.  There  was  not  even 
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a  fine  imposed  upon  the  party,  and  which 
alone  has  been  deemed  a  fatal  omission.  (King 
v.  Elwell,  Sir.,  794.)  Nor,  in  fact,  did  there 
exist  anything  like  a  forcible  detainer,  within 
the  meaning  of  the  law.  The  proceeding  was 
lawless  and  violent.  In  quashing  the  proceed- 
ing, restitution  is  a  matter  of  course.  It  is 
demanded  in  this  case  under  the  exercise  of  a 
sound  discretion.  We  cannot  investigate  the 
title  upon  affidavits.  The  only  inquiry  is  as 
to  the  force,  and  the  regularity  and  equity  of 
the  proceeding.  (People  v.  Shaw,  1  Caines' 
Rep..  125  ;  Tlie  People  v.  King,  2  Caines'  Rep., 
98.) 

3O9*]  *Some  of  the  affidavits  in  opposition 
to  the  motion  seem  to  consider  the  ouster  of 
Briggs  and  his  family  as  done  by  private  au- 
thority, and  not  by  the  sanction  of  the  justice. 
But  as  the  justice  attended  on  the  complaint 
of  the  party  principally  concerned  in  effecting 
the  ouster,  and  considered  himself  as  acting 
under  the  authority  of  the  statute,  and  the 
parties  were  sheltering  themselves  at  the  same 
time  under  his  sanction,  they  can  not  now  be 
heard  to  say  it  was  an  act  of  private  trespass, 
and  to  be  redressed  by  private  action.  The  act 
was  done  under  the  color  of  the  authority  of 
the  magistrate,  and  the  honor  of  the  law  is 
concerned  in  affording  the  injured  party  the 
prompt  and  effectual  redress  which  the  law  has 
provided  for  such  cases,  under  the  superintend- 
ing authority  of  this  court. 

We  are,  therefore,  of  opinion  that  the  mo- 
tion be  grunted,  and  a  writ  of  re-restitution 
awarded.  • 

SPKNCER,  J.  (dissenting).  We  are  applied 
to  for  a  writ  of  re-restitution,  to  put  the  ap- 
plicant in  possession  of  a  house,  &c. ,  whereof 
Samuel  Briggs  was  dispossessed  on  the  5th  of 
February  last. 

It  appears  that  a  certiorari  has  been  issued 
to  E.  Williams,  a  justice  of  the  peace  of  West- 
chester  County,  and  that  he  died  in  April  last, 
without  having  made  any  return.  It  appears, 
also,  that  the  justice  delivered  to  Mr.  Munro 
a  paper  to  aid  him  in  drawing  up  a  return, 
which  was  intended  for,  and  purports  to  be,  a 
conviction  of  Briggs  of  a  forcible  detainer, 
but  it  sets  no  fine  upon  him,  nor  does  it  show 
that  the  justice  ordered  the  possession  of  the 
house,  &c.,  to  be  delivered  up  ;  but  from  a 
memorandum  made  by  Mr.  Munro,  on  the  pa- 
per, in  the  handwriting  of  the  justice,  and 
from  his  admissions  to  him,  it  appears,  that  on 
Briggs'  refusal  to  deliver  up  possession,  he 
was  ordered  into  custody  ;  and  Mr.  Munro 
states  that  the  justice  informed  him  that  when 
the  goods  of  Briggs  had  been  removed  from 
the  premises,  the  justice  then  ordered  him  to 
be  enlarged. 

In  the  case  of  The  People  v.  Shaw,  1 
Caines'  Rep..  129,  this  court  recognized  the 
decision  in  The  People  v.  liebee  e.t  al.,  that  if 
the  indictment  be  bad,  re-restitution  must  fol- 
low of  course  ;  and  in  the  case  of  The  Peojtlt 
v.  King,  2  Caines'  Rep..  99,  the  same  principle 
was  adopted.  In  the  case  of  The  People  v. 
Muiw,  the  Chief  Justice  observed,  that  "from 
the  general  discretionary  power  this  court  has 
in  these  cases,  they  may  seta  restitution  aside 
JJ  1O*I  *aml  award  a  re-restitution,  whenever 
it  shall  appear  that  restitution  bath  been  tile- 
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gaily  awarded,  either  for  insufficiency,  or  de- 
fect in  the  indictment,  or  other  cause."  Now, 
from  the  paper  delivered  by  the  justice  to  Mr. 
Munro,  or  from  any  instructions  given  by  the 
justice  to  him  to  prepare  the  return,  we  cannot 
presume  that  the  justice  ordered  restitution  ; 
and  admitting  that  the  conviction,  if  it  be  con- 
sidered such,  be  quashed,  a  re-restitution 
would  not  be  the  consequence  ;  the  paper  pur- 
ports merely  the  conviction  of  Briggs  of  a 
forcible  detainer  ;  it  neither  sets  alfine  nor 
awards  restitution.  The  complainant,  then, 
has  not  been  devested  of  his  possession  by  any 
judicial  proceeding  of  the  magistrate.  Haw- 
kins, bk.  1,  ch.  64,  sec.  65,  lays  down  the  law 
with  accuracy,  and  the  cases  he  refers  to  bear 
him  out,  that  "neither  can  a  defendant,  in  any 
case  whatsoever,  ex  rigwe juris,  demand  a  res- 
titution, either  upon  quashing  the  indictment, 
or  a  verdict  for  him  on  a  traverse  thereof, 
&c.,  for  a  power  of  granting  a  restitution  is 
vested  in  the  K.  B.  only  by  an  equitable  con- 
struction of  the  general  words  of  the  statutes, 
and  is  not  expressly  given  by  those  statutes, 
and  is  never  made  use  of  by  that  court,  but 
when,  upon  consideration  of  the  whole  cir- 
cumstances of  the  case,  the  defendant  shall 
appear  to  have  some  right  to  the  tenements, 
the  possession  whereof  he  lost  by  the  restitu- 
tion granted  to  the  prosecutor." 

The  complainant  (Shotwell)  obtained  posses- 
sion of  the  house,  &c.,  occupied  by  George 
Depeyster,  in  October  last,  according  to 
Depeyster's  affidavit,  by  force,  and,  according 
to  his  own,  by  fraud,  provided  Depeyster  was 
Isaac  Clason's  tenant.  Shotwell's  right  to 
claim  the  premises  was  derived  from  a  sale  of 
them  under  a  judgment  against  B.  F.  Haskin. 
Haskin  swears  that  he  never  had  the  fee  of  the 
farm  in  him,  and  that  he  had  but  a  short  and 
temporary  interest  therein,  and  that  Clason, 
on  the  6th  of  February  last,  and  for  several 
months  previous,  as  he  believed,  had  a  good 
title  to  the  same.  Clason  swears  that  he  claims 
the  fee  of  the  farm,  having  purchased  and 
paid  therefor  a  full  consideration  ;  that  G. 
Depeyster  and  C.  Stacy  were  his  tenants  under 
written  leases,  and  had  been  several  months 
in  quiet  possession  thereof,  until  about  the 
17th  of  October  last,  when  G.  Shotwell  enter- 
ed thereon,  without  his  knowlege  or  consent  ; 
that  Stacy,  the  co-occupant,  remained  in  pos- 
session, as  his  tenant.  Caleb  Stacy  swears  he 
has  occupied  the  farm,  house  and  premises 
under  Isaac  Clason  for  better  than  thirteen 
months  past,  according  *to  written  [*311 
agreements  ;  that  he  went  on  in  March.  1H12, 
and  has  ever  since  resided  in  a  house  on  the 
said  farm,  within  a  few  yards  of  the  house  in 
which  Briggs  resided,  both  of  which  house* 
are  in  the  same  yard  ;  and  that  he  used,  in 
common  with  Depeyster,  before  his  expulsion, 
the  same  garden,  pump,  barn,  cattle  and  farm- 
ing utensils,  and  that  he  took  care  of  the  stock 
of  the  premises,  and  that  the  principal  work 
and  labor  was  under  his  directions.  Lnvinia 
Stacy  and  Silvanus  Stacy  confirm  all  the  facts 
stated  by  Caleb  Stacy. 

With  respect  to  the  conduct  of  Justice 
Williams,  on  the  5th  of  February,  there  is 
great  discordance  in  the  affidavits  for  and 
against  the  motion.  I  think  the  weight  of 
evidence  is.  that  the  justice  illegally  and  un- 
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warrantably  lent  his  aid  in  inducing  Briggs  to 
surrender  up  the  possession.  But  I  am  of 
opinion  that,  in  the  exercise  of  sound  and  just 
discretion,  we  ought  not  to  grant  a  re-restitu- 
tion. The  complainant  himself,  having  orig- 
inally become  possessed  by  force  or  collusion 
with  Depeyster,  Clason's  tenant,  comes  with 
an  ill  grace  to  ask  a  restoration  ;  it  is  impos- 
sible to  say,  were  we  inclined  to  interfere, 
how  far,  and  to  what  he  ought  to  be  restored. 
I  think,  that  inasmuch  as  the  justice  never  ju- 
dicially awarded  a  writ  of  possession,  nor  pre- 
tended expressly  to  restore  Depeyster  to  his 
possession,  that  we  have  no  right  to  grant  a 
restitution ;  and  if  we  had,  this  case  is  pre- 
sented with  such  accompanying  circumstances, 
as  not  to  call  forth  the  exercise  of  the  discre- 
tionary power  with  which  we  are  armed. 

Proceedings  quashed  and  a  writ  of  re-restitu- 
tion awarded. 

Reversed— 12  Johns.,  31. 
Cited  in-11  Johns.,:510. 


312*]  *LANUSE  v.  BARKER. 

1.  Practice — When  BUI  of  Exceptions  in  Sea- 
son. 2.  Negotiable  Paper — Promise  to  Accept. 
3.  Surety — Not  Bound  beyond  Precise  Un- 
dertaking. 

A  bill  of  exceptions  tendered  after  a  jury  have  re- 
turned into  court  with  their  verdict,  but  before  it 
is  delivered,  is  in  season  as  to  any  exception  to  the 
charge  of  the  judge,  but  not  as  to  any  question  of 
evidence  arising  at  the  trial.  , 

B.,  a  merchant  in  New  York,  wrote  to  L.,  a  mer- 
chant in  New  Orleans,  on  the  9th  January,  1806, 
mentioning  that  a  ship  belonging  to  T.&  Son, of  Port- 
land, was  ordered  to  New  Orleans  for  freight,  and 
directing  L.  to  find  a  freight  for  her  and  purchase 
and  put  on  board  500  bales  of  cotton,  on  the  owners' 
account,  saying,  "  for  the  payment  of  all  shipments 
on  owners'  account,  thy  bills  on  T.  &  Son,  of  Port- 
land, or  me,  at  60  days'  sight,  shall  meet  due  honor." 

On  the  13th  February,  1806,  B.  again  wrote  to  L.  rel- 
ative to  the  ship,  inclosing  a  letter  from  T.  &  Son, 
the  owners,  to  L.,  containing  their  instructions  to 
L.,  with  whom  they  afterwards  continued  to  corres- 
pond. B.  in  his  letter  says:  "I  have  only  to  add, 
that  thy  bills  on  me  for  their  account,  for  cotton 
they  order  shipped  by  the  Mac,  shall  meet  due 
honor."  T.  &  Son,  in  their  letter,  directed  to  L.  to 
draw  on  them,  or  on  B.,  or  on  a  house  in  Liverpool, 
to  whom  the  ship  and  cargo  were  to  be  consigned. 
On  the  24th  July,  1806,  B.  again  wrote  to  L.  relative 
to  the  ship,  &c.,  saying,  "the  owners  wish  her 
loaded  on  their  own  account,  for  the  payment  of 
which  thy  bills  on  me  shall  meet  due  hono'r  at  sixty 
days'  sight."  These  letters  were  received  by  L.  be- 
fore any  cotton  was  purchased  or  shipment  made 
by  him.  L.  in  his  answer  to  the  letter  of  T.  &  Son 
promised  to  follow  their  orders.  L.  drew  several 
bills  on  B.,  all  of  which  were  regularly  paid.  He, 
afterwards,  without  consulting  or  advising  B.  drew 
two  bills  on  T.  &  Son,  which  were  protested  for  non- 
payment, they  having,  in  the  meantime,  failed. 
And  L.,  about  two  years  after,  drew  bills  on  B.  for 
the  balance  due  him  on  the  transaction,  including 
the  two  protested  bills,  damages  and  interest. 

In  an  action" brought  by  L.  against  B.  to  recover 
the  balance  due  to  L.  for  the  purchase  of  500  bales 
of  cotton  for  T.  &  Son,  including  commissions,  dis- 
bursements, and  other  charges,  it  was  held,  that 
after  the  letter  of  the  13th  February,  introducing 
T.  &  Son,  the  owners,  to  L.,  they  were  to  be  con- 
sidered as  the  principals,  and  B.  merely  as  a  surety, 
who  was  responsible  only  as  such,  according  to 


NOTE— Negotiable  paper— Promise  to  accept.    See 
Greele  v.  Parker,  5  Wend.,  414,  note. 

NOTE.— Principal  and  mirety— Construction  of  con- 
tract.   See  Walsh  v.  Bailie,  ante,  180,  note. 
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the  express  terms  contained  in  that  letter  and  the 
one  of  the  24th  July,  that  is,  for  bills  drawn  directly 
on  himself  only  ;  not  for  those  drawn  on  T.  &  Son  ; 
that  the  bills  drawn  on  B.  nearly  two  years  after 
the  protest  of  those  drawn  on  T.  &  Son,  were  with- 
out any  authority,  the  delay  being  a  waiver  of  all 
right  in  L.  to  draw  on  B.* 

Citations—  1  Salk.,  288  ;  4  Ball.,  249  ;  7  T.  R.,  254  ;  2 
Cai.,  1  ;  10  Johns.,  180. 


was  an  action  of  assumpsit  brought  to 
-L  recover  the  amount  of  five  hundred  bales 
of  cotton,  alleged  to  be  shipped  by  the  plaint- 
iff from  New  Orlans,  on  account  of  John 
Taber  &  Son,  of  Portland,  in  the  State  of 
Massachusetts,  upon  the  promise  of  the  de- 
fendant to  pay  for  the  same  with  the  incidental 
disbursements  and  expenses.  The  declaration 
was  for  goods  sold  and  delivered,  with  the 
usual  money  counts.  Plea,  nan  assumpsit, 
with  an  agreement  that  either  party  might 
give  the  special  matter  in  evidence,  under  the 
general  issue. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  8th  December,  1811,  before  Mr. 
Justice  Van  Ness. 

In  a  letter  from  the  defendant,  a  merchant 
in  New  York,  to  the  plaintiff,  a  merchant  at 
New  Orleans,  dated  the  19th  December,  1805 
(referring  to  a  former  letter  from  the  defend- 
ant, A.  Barker  &  J.  Griffin,  relative  to  the  ship 
Stranger,  requesting  five  hundred  bales  of  cot- 
ton to  be  shipped  to  Cherbourg,  Nantz,  Antwerp 
or  Liverpool,  to  certain  persons  named),  the  de- 
fendant says  :  "I  am  loading  the  ship  Mac 
for  Jamaica.  She  belongs  to  my  friends  John 
Taber  &  Son,  Portland,  who,  I  expect,  will 
order  her  thence  to  New  Orleans,  to  thy  ad- 
dress, for  a  freight  ;  and  in  that  case,  if  thee 
makes  any  shipments  for  my  account  to  the 
port  where  she  may  be  bound,  give  her  the 
preference  of  the  freight."  This  letter  was  re- 
ceived by  the  plaintiff  the  6th  February,  1806. 

*On  the  9th  January,  1806,  the  de-  [*313 
fendant  wrote  to  the  plaintiff  as  follows  : 
"This  will  be  handed  you  by  Captain  R. 
Swaine,  of  the  Portland  ship  Mac,  which  ves- 
sel is  bound  from  this  to  Jamaica,  and  from 
thence  to  New  Orleans,  in  pursuit  of  freight  ; 
she  will  be  to  thy  address  ;  she  is  a  good  ship," 
&c.  '  '  A  freight  for  Liverpool  will  be  pre- 
ferred ;  if  not  to  be  had,  for  such  other  port 
as  thee  thinks  proper  to  send  her.  If  no  freight 
offers  for  Europe,  send  her  to  this,  or  some 
neighboring  port,  with  all  the  freight  that  can 
be  had,  which  I  have  not  any  doubt  will  be 
sufficient  to  load  her  ;  if  thee  can  get  three 
fourths  as  much  for  this  port  as  for  Europe,  I 
should  prefer  it  ;  if  not,  I  should  prefer  a 
freight  to  Europe.  Immediately  after  her  ar- 
rival, I  wish  thee  to  commence  loading  her  on 
owners'  account,  who  wish  thee  to  ship  five 
hundred  bales  of  cotton  on  their  account,  but 
do  not  wish  to  limit  the  quantity,  a  few  bales 
more  or  less,  according  as  freight  offers  ;  and 
for  the  payment  of  all  shipments  on  owners' 
account,  thy  bills  on  them,  John  Taber  &  Son, 
Portland,  or  me,  at  sixty  days'  sight,  shall 
meet  due  honor  ;  all  shipments  on  owners' 
account  ;  if  the  ship  goes  for  Liverpool, 

*The  judgment  in  this  case  was  affirmed  in  the 
Court  of  Errors,  but  the  cause  was  afterwards  car- 
ried to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  reversed.  3  Wheaton's 
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address  to  Rathbone,  Hughes  &  Duncan  ;  if 
for  London,  Thomas  Mullet  &  Co. ;  if  Nantz 
or  Cherbourg,"  &c.  "  Please  write  me  often, 
and  keep  me  advised  of  the  state  of  your 
market,"  &c.  "Of  thy  shipments  by  the  Mac 
on  owners'  account,  let  as  much  go  on  deck  as 
can  be  safely  secured,  and  have  her  dispatched 
from  your  port  as  soon  as  possible." 

On  the  26th  of  January,  1 806,  the  defend- 
ant wrote  to  the  plaintiff  as  follows  :  "  Since 
writing  thee  under  date  of  the  9th  instant,  I 
have  engaged  for  the  ship  Mac  the  freight  of 
-eight  hundred  bales  of  cotton  from  New 
Orleans  to  Liverpool,  agreeably  to  the  inclosed 
copy  of  charter-parly  ;  I  have,  therefore,  to 
request  thy  exertions  in  dispatching  her  for 
Liverpool,  filling  her  up,  either  on  freight  or 
owners'  account,  and  particularly  fill  her  deck 
-and  quarters  on  owners' account.  Her  owners 
wish  large  shipments  of  cotton  made  on  their 
account,  which,  if  bills  can  be  negotiated  on 
New  York.  I  have  informed  them  thee  will 
make  ;  I,  however,  am  clearly  of  opinion  that 
it  will  be  more  for  their  interest  to  have  her 
filled  up  on  freight ;  on  this  subject  I  shall 
write  thee  again  more  fully.  Captain  Swaine 
will  take  with  him  from  Jamaica  8,000  Span- 
ish dollars,  for  my  private  account,  which  I 
wish  invested  in  cotton,"  &c.  This  letter  was 
written  on  the  same  sheet  of  paper,  and  imme- 
diately following  a  duplicate  of  the  preceding 
letter  of  the  9th  January,  and  was  received  by 
the  plaintiff  the  18th  March,  when  he  wrote  an 
4314*]  answer,  saying,  "  On  my*part  nothing 
shall  be  wanting  to  satisfy  the  contracting  par- 
ties when  the  ship  arrives,  and  your  instruc- 
tions shall  be  strictly  observed,  conforming 
myself  to  the  latter  you  give,  and  in  case  of 
necessity,  I  think  it  will  be  easv  to  place  bills." 

On  the  13th  February,  1806"  the  defendant 
wrote  to  the  plaintiff,  as  follows  :  "  Inclosed  I 
hand  thee  a  letter  from  the  owners  of  the  ship 
Mac,  to  which  I  have  only  to  add,  that  thy  bills 
on  me,  for  their  account,  for  the  cotton  they 
order  shipped  by  the  Mac,  shall  meet  due 
honor."  The  letter  inclosed  was  from  John 
Taber  &  Son  to  the  plaintiff,  dated  Portland, 
January  30th,  1806,  and  was  as  follows:  "  We 
wrote  the  34th  instant,  since  which  we  have 
received  a  letter  from  Jacob  Barker,  informing 
that  he  had  engaged  eight  hundred  bales  of 
-cotton  for  the  Mac,  previous  to  her  sailing 
from  New  York,  from  your  port  to  Liverpool, 
which  has  fixed  her  route.  As  she  has  so  much 
freight  engaged,  we  flatter  ourselves  that  she 
will  be  filled  up  immediately.  It  is  our  wish 
to  have  two  hundred  bales  good  cotton  shipped 
•on  owners'  account,  and  as  much  more  as  may 
be  necessary  to  make  dispatch,  as  we  are  not 
willing  to  have  her  detained  in  your  port  for 
freight.  To  re-imburse  thyself  for  cotton  pur- 
chased on  owners'  account,  thou  may  draw 
bills  at  sixty  days'  sight,  either  on  Jacob  Har- 
ker  or  owners.  If  thou  can  sell  bills  on  Rath- 
bone,  Hughes  &  Duncan,  merchants  at  Liver- 
pool, at  par,  thou  mav  draw  on  them  ;  taking 
care  not  to  send  the  bills  before  she  sails  ;  and 
to  write  to  get  any  insurance  made  on  account 
of  property  shipped  on  our  account.  Thou 
need  not  write  to  get  any  insurance  made  on 
the  freight,  as  we  shall  soon  write  them  to 
get  the  freight  insured,  as  likewise  to  accept 
thy  bills  to  the  amount  of  cotton  shipped  on 
-JOHNS.  RKP.,  10. 


.our  account.which  they  will  do,  on  the  receipt 
of  the  invoice  and  bill  of  lading.  We  wish 
thee  to  be  careful  to  procure  the  necessary 
certificates,"  &c.  A  duplicate  of  the  letter  of 
the  26th  January  was  inclosed  in  the  letter  of 
the  defendant  of  the  13th  February,  written 
on  the  same  sheet,  which,  with  the  inclosed 
letter  from  John  Taber  <fc  Son,  was  received  by 
the  plaintiff  the  27th  March,  1806. 

On  the  15th  February,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff  as  follows  :  "We 
wrote  thee  on  the  30th  ultimo,  respecting  the 
ship  Mac,  to  which  we  refer ;  only  add,  that 
from  present  prospect  we  had  much  rather 
have  her  filled  on  freight  than  to  load  on 
owners'  account,"  &c.  In  answer  to  the  pre- 
ceding letter,  of  the  30th  January,  the  plaint- 
iff wrote  to  John  Taber  &  Son,  on  the  27th 
March,  1806,  as  follows:  "Your  much  re- 
spected favor  *of  the  30th  January  last  [*315 
came  duly  to  hand.  I  observe  what  you  say  re- 
specting the  purchase  of  cotton  for  your  acount 
to  go  by  ship  Mac,  of  which  our  friend  Jacob 
Barker  Hkewise  makes  mention.  This  ship 
has  not  yet  made  her  appearance,  but  as  soon 
as  she  does,  you  may  depend  on  my  utmost 
exertions  to  follow  your  orders,  and  give  the 
ship  all  dispatch  that  lays  in  my  power.  The 
mode  of  re-imbursement  for  purchases  made 
here  will  be  by  drawing  on  our  friend  Barker, 
agreeable  to  his  advice,  as  I  think  it  will  be 
less  difficult  for  me  to  place  bills  on  New  York. 
Cotton  is  rising,"  &c.  "As  for  drawing  on 
Liverpool,  it  is  altogether  out  of  my  power,  for 
such  bills  are  seldom  asked  for'  here,"  &c. 
Again,  on  the  7th  April,  the  plaintiff  wrote  to 
John  Taber  &  Son,  as  follows  :  "I  beg  leave 
of  reference  to  my  last  respects  of  27th  last 
month,  since  which  am  favored  with  your 
much  esteemed  15th  February.  The  Mac  is  in 
the  river.  I  have  this  day  seen  Captain 
Swaine,  and  expect  that  the  ship  will  be  up  in 
a  day  or  two.  I  observe  what  you  say  with 
respect  to  preferences  of  freight."  etc.  "  How- 
ever, I  shall  punctually  follow  your  instruc- 
tions, and  do  for  the  best,  as  much  as  lays  in 
my  power." 

On  the  10th  March,  1806,  Taber  &  Son  wrote 
to  the  plaintiff,  repeating  their  preference  of  a 
full  freight  for  her,  rather  than  loading  her 
on  owners'  account,  and  mentioning  their  hav- 
ing written  to  Rathbone,  Hughes  &  Duncan 
to  accept  the  plaintiff's  bills,  &c.  The  plaintiff 
wrote,  in  answer,  on  the  1st  May,  1806,  men- 
tioning the  difficulty  in  procuring  freight  for 
England,  and  concluding  by  saying.  "  that  no 
endeavors  should  be  wanting  on  his  part  to 
merit  the  confidence  they  placed  in  him,  and 

i  that  he  would  not  fail  to  communicate  with 

j  them  by  every  opportunity." 

On  the  24th  March,  1806,  Taber  &  Son  wrote 
to  the  plaintiff,  and  requested  him  to  have  the 
Mac  dispatched  as  soon  as  possible,  and  not  to 
detain  her  for  freight.  And  they  add,  "it  is 
our  choice  to  have  five  hundred  bales  of  cotton 
shipped  on  owners'  account,  rather  than  to 
have  her  detained  or  to  take  a  freight  at  a  low 
rate,  as  we  are  apprehensive,"  «&r.  To  this 
letter  the  plaintiff  answered  on  the  5th  June, 
1806.  "  1  have  received  your  favor  of  the  24th 
March,  and  observe  that  it  is  your  wish,"  &c. 
"  I  shall  try  to  execute  your  orders,  should  it 
be  necessary  for  the  final  dispatch  of  the  Mac  ; 
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but  there  appears  so  little  probability,"  &c.. 
"  Should  circumstances  authorize  my  purchas- 
ing for  your  account,  I  shall  in  preference 
value  for  the  moment  on  Mr.  Jacob  Barker." 
3  !«*]  *On  the 29th  June,  1806,  Taber&  Son 
wrote  to  the  plaintiff,  saying,  "they  had  been 
expecting  to  hear  that  the  eight  hundred  bales 
contracted  for  would  have  been  ready,"  &c., 
"and  expected  he  would  have  purchased  a 
sufficiency  to  fill  up,  on  owners'  account,  pro- 
vided freight  did  not  offer  in  season."  "  We 
have  this  day  written  to  Barker  to  give  thee 
and  Captain  Swaine  such  directions  as  he  may 
think  proper;  but  we  hope  she  will  be  dis- 
patched for  Liverpool,  before  this  reaches  thee, 
as  it  is  our  wish  to  have  her  go  there." 

On  the  29th  August,  1806,  the  plaintiff  an- 
swered that  he  had  "  in  vain  expected  further 
directions  from  Mr.  Barker,"  &e.  "  I  shall 
wait  a  few  weeks,  and  if  nothing  occurs  in 
favor,  give  Capt.  Swaine  orders  to  return  to 
New  York."  "  If  I  receive  no  further  orders 
by  the  time  the  Mac  sails,  I  shall  send  the  bal- 
ance due  you  in  specie,  no  bills  being  to  be 
had." 

On  the  24th  July,  1806,  the  defendant  wrote 
to  the  plaintiff,  and  after  expressing  his  regret 
at  the  delay  of  the  charterers  in  procuring  the 
freight  for  the  Mac,  agreeably  to  the  charter- 
party,  and  giving  him  directions,  rather  than 
delay  longer,  to  receive  the  demurrage,  break 
up  the  charter,  and  dispatch  her  to  Liverpool, 
on  owners'  account,  taking  all  the  freight  that 
offers,  &c.,  he  adds  :  "  Though  I  say  fill  her 
up  with  cotton,  &c.,  on  owners'  account,  thee 
will  please  to  understand  that  I  should  prefer 
her  being  dispatched  agreeable  to  charter- 
party  ;  if  that  cannot  be  done,  I  prefer  her 
taking  freight  for  Liverpool,  excepting  about 
five  hundred  bales  the  owners  wish  shipped 
on  their  account ;  yet,  rather  than  have  her 
idle,  the  owners  wish  her  loaded  on  their  own 
account,  for  the  payment  of  which  thy  bills 
on  me  shall  meet  due  honor  at  sixty  days' 
sight,  which  I  presume  thee  can  easily  nego- 
tiate," &c. 

On  the  15th  July,  1806,  Taber  &  Son  wrote 
to  the  plaintiff,  acknowledging  the  receipt  of 
his  letter  of  the  5th  June,  and  mentioning  that 
they  had  written  on  the  27th  June,  directing 
him  to  follow  Barker's  instructions  respecting 
the  Mac,  adding,  "which  we  now  confirm, 
and  say  we  wish  thee  to  follow  his  instructions 
at  all  times,  the  same  as  from  us."  On  the 
25th  and  30th  July,  the  8d  and  llth  November, 
1806,  Taber  &  Son  wrote  several  letters  to  the 
plaintiff,  relative  to  the  Mac.  In  the  letter  of 
the  llth  November,  they  say  :  "  We  do  not 
pretend  to  give  thee  positive  orders  respecting 
the  Mac.  as  we  have  heretofore  directed  thee 
to  follow  Jacob  Barker's  directions;  but  we  will 
give  thee  the  following  sketch  of  our  wishes  ; 
viz. :  to  have  the  Mac  dispatched  to  Liverpool," 
&c. 

3 1  7*]  *On  the  16th  September  the  plaintiff 
wrote  to  Taber  &  Son,  acknowledging  the  re- 
ceipt of  their  letters  of  the  15th,  25th  and  30th 
July,  and  saying,  "Mr.  Jacob  Barker  has 
likewise  wrote  me,  and  shall  follow  his  instruc- 
tions as  far  as  lays  in  my  power.  If  any  prod- 
uce was  to  be  had  at  this  moment,  I  might 
be  able  to  accomplish  the  order ;  but  not  a  bale 
of  cotton  is  offered  for  sale,"  &c  On  the  26th 
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September,  the  3d  October,  and  the  7th  No- 
vember, the  plaintiff  wrote  several  letters  to 
Taber  &  Son,  mentioning  the  Mac  having  been 
injured  in  a  gale  of  wind,  &c.,  and  on  the  12th 
December  he  wrote  them,  acknowledging  their 
jetter  of  the  3d  of  October,  saying,  "the  ship- 
is  now  nearly  ready  to  take  in  her  cargo."  I 
have  not  yet  commenced  the  purchase  of  cot- 
ton ;  only  small  parcels  have  yet  come  to  hand; 
as  soon  as  I  can  succeed,  I  shall  value  upon 
Jacob  Barker  for  the  amount,"  &c. 

On  the  6th  September,  1806,  the  defendant 
wrote  to  the  plaintiff,  referring  to  his  former 
letter,  ordering  a  protest  against  the  charterers 
of  the  Mac,  and  the  vessel  to  be  dispatched  to 
Liverpool  on  owners'  account.  &c.,  and  adds  : 
"I  now  confirm  that  order,  and  request,  if  a 
full  cargo  be  not  engaged  for  the  Mac,  on  re- 
ceipt of  this,  that  you  ship  two  hundred  bales 
of  cotton  for  my  account  to  the  address  of 
Martin,  Hope  &  Thornley,  and  thy  bills  on  me. 
at  sixty  days,  shall  meet  due  honor  for  the 
same."  And  on  the  10th  October  the  defend- 
ant again  wrote  to  the  plaintiff,  as  follows  : 
"  By  thy  letter  of  the  29th  August,  to  I.  Taber 
&  Son,  I  observe  thee  had  an  idea  of  sending 
the  Mac  here,  if  a  freight  did  not  soon  offer, 
which  I  think  thee  would  not,  on  reflection, 
do,  if  a  freight  for  this  port  did  not  offer,  as 
she  had  much  better  remain  at  New  Orleana 
than  be  sent  home  in  ballast.  I  therefore  re- 
quest, if  she  is  not  dispatched  agreeable  to 
charter-party,  that  she  remain  at  your  port, 
until  a  freight  can  be  obtained  for  her,  with 
what  thee  can  ship  on  owners'  account.  They 
wish,  at  least  five  hundred  bales  of  cotton," 
&c. 

In  a  letter  to  the  plaintiff  of  the  26th  No- 
vember, the  defendant  writes:  "I  wish  the 
Mac  got  off  as  soon  as  possible  and  prepared 
for  a  voyage  ;  when  I  wish  five  hundred  bales 
of  cotton  shipped,  on  account  of  her  owners, 
to  Liverpool,  and  the  ship  filled  up  with 
freight  goods  even  at  a  low  rate  ;  if  freight 
should  be  scarce,  and  thee  can  purchase  good 
flour  at  four  or  four  and  a  half  dollars  per 
barrel,  thee  will  please  ship  500  1o  1,000  barrels 
on  account  of  the  owners  of  the  Mac,"  &c. 
"  If  cotton  falls  to  twenty  cents,  please  to  ship 
five  hundred  bales  of  cotton  on  my  account, 
consigned  to  Martin,  Hope  &  *Thorn  [*318 
ley,  drawing  on  me  at  sixty  days  for  the  same," 
&c.  On  the  29th  December,  the  defendant 
writes  to  the  plaintiff :  "  If  thee  has  contracted 
for  the  cotton,  or  any  part  thereof,  that  I  or- 
dered, let  all  that  has  been  contracted  for  be 
shipped  according  to  my  last  request  ;  but  do 
not  purchase  a  bale  for  my  account,  after  this 
letter  reaches  thee,  above  sixteen  cents,  as  that 
article  has  been  very  dull  at  Liverpool,"  &c. 
This  letter  was  received  by  the  plaintiff  the 
17th  February,  1807.  On  the  17th  of  Febru- 
ary, 1807.  the  defendant  wrote  to  the  plaintiff 
as  follows:  "I  am  in  daily  expectation  of 
hearing  of  the  Mac's  progressing  for  Liver- 
pool. Before  this  reaches  thee  I  hope  she  will 
have  sailed  :  if  not,  please  to  lose  no  time  in 
dispatching  her.  That  thee  may  be  fully  ac- 
quainted with  the  wishes  of  her  owners,  I  an- 
nex a  copy  of  the  last  letter  I  have  received 
from  them,  and  request  thee  to  comply  with 
their  wishes  in  every  particular."  This  letter, 
with  the  copy  of  a  letter  from  Taber  &  Son  to 
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Barker,  dated  the  9th  February,  was  received 
by  the  plaintiff,  but  at  what  time  did  not  ap- 
pear. • 

On  the  15th  April,  1807,  the  defendant  wrote 
to  the  plaintiff,  informing  him  of  the  failure 
of  Taber  &  Son,  and  requesting  him  to  use 
every  precaution  possible  to  secure  the  defend- 
ant's claim  on  them  for  the  cotton  shipped  by 
the  plaintiff,  for  their  account  by  the  Mac, 
and  advising  him,  if  the  Mac  had  not  got  clear 
of  the  river,  to  have  new  bills  of  lading  made 
out,  consigning  the  cottou  to  the  order  of  the 
defendant.  On  the  16th  and  30th  of  April, 
1807,  the  defendant  wrote  to  the  plaintiff,  as 
to  taking  measures  to  have  the  goods  in  the 
Mac  stopped  on  account  of  the  plaintiff,  in 
transitu,  and  inclosing  copies  of  letters  written 
to  Martin,  Hope  &  Thornley,  and  to  Rathbone, 
Hughes  &  Duncan,  for  that  purpose,  which 
letters  were  received  by  the  plaintiff  the  18th 
June,  1807.  In  the  letter  of  the  30th  April, 
the  defendant  says  :  "At  foot  I  hand  a  list  of 
all  thy  bills  which  have  appeared,  all  of  which 
have  been  accepted,  and  all  will  be  protested 
for  non-payment,  but  the  holders  furnished 
with  the  full  amount,  to  prevent  the  least  pos- 
sible disappointment,  which  proceeding  is  ab- 
solutely necessary  to  enable  thee  to  stop  the 
property  in  transitu,  under  the  law  authoriz- 
ingthee  as  shipper  to  do  so,"  &c. 

The  plaintiff,  on  the  22d  January,  1807, 
wrote  to  Taber  &  Son  as  follows  :  "  I  have 
written  this  day  to  Mr.  Barker,  and  keep  him 
advised  of  the  state  of  affairs  here.  Upon  his 
remarks  on  the  subject  of  demurrage,  I  have 
unconditionally  passed  to  your  account  the 
total  sum  paid  in,  and  shall  employ  the  funds 
3 1 9*]  for  the  *expenses  of  the  ship,  and  the 
surplus  for  the  purchases  of  cotton  for  your 
account.  I  am  happy  to  inform  you  that  I 
have  already  made  a  commencement,  and  have 
purchased  "seventy-two  bales  at  twenty-two 
cents,"  &c.  "I  shall  as  opportunity  offers, 
draw  upon  Mr.  J.  Barker  for  the  amount,  and 
complete  the  five  hundred  bales  to  be  shipped 
for  your  account,  which  will  be  absolutely 
necessary  to  procure  a  full  freight."  "  I  val- 
ued on  Mr.  Barker  $1,800,  which  sum  is 
passed  to  your  credit.  I  need  not  recommend 
you  to  take  the  measures  in  order  to  have  my 
draughts  honored  bv  that  gentleman,"  &c. 

On  the  13th  February,  1H07,  the  plaintiff 
wrote  to  Taber  &  Son  as  follows  :  "  Your  fa- 
vor of  the  llth  November  only  came  to  hand," 
&c.  "  I  have  engaged  one  hundred  and  fifty 
bales  cotton  at  market  price,  for  your  account, 
which  I  expect  in  town  in  a  few  days,  and 
shall  ship  the  same,  without  delay,  on  board 
the  Mac,"  &r.  "I  add  you  n  note  of  my 
drafts  upon  Mr.  J.  Barker,  on  account  of  this 
shipment  for  your  account,  and  shall  keep  you 
constantly  ad  vised  of  my  proceedings."  Again, 
on  the  6th  March,  1807.  the  plaintiff  wrote  to 
Talier  &  Son  that  he  had  procured  a  full 
freight  for  the  Mac,  and  that  she  would  ^dis- 
patched in  all  that  month,  for  Liverpool.  That 
he  should  ship  on  Ixiard,  for  their  account, 
five  hundred  bales  of  cotton  and  30.000  staves, 
•fee.,  and  he  adds,  "  I  have,  since  my  last,  val- 
ued upon  Mr.  J.  Barker  for  six  hundred  dol- 
lars, and  $10,000,  on  account  of  these  pur- 
chases, and  shall  continue  to  draw  as  occasion 
offers."  "I  have  communicated  to  Mr.  Jacob 
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Barker  the  present  state  of  affairs."  "  I  have 
already  purchased,  for  your  account,  three 
hundred  and  fifty-four  bales  of  cotton  and 
30,000  staves." 

On  the  20th  March,  1807.  the  plaintiff  in- 
forms Taber  &  Sou  that  he  had  valued  on 
them  for  the  sum  of  $10,000,  in  two  bills  of 
$5.000  each,  at  sixty  days'  sight,  to  the  order 
of  Thomas  Elmes,  Esq.;  and  adds,  "which 
drafts  go  on  account  of  cotton  purchased  for 
your  account  and  shipped  on  board  the  ship 
Mac.  It  is  upon  the  particular  request  of  Mr. 
Elmes  that  I  have  altered  the  mode  of  my 
drawing  direct  on  Mr.  Jacob  Barker."  On 
the  17th  April,  the  plaintiff  again  wrote  to 
Taber  &  Son,  informing  them  that  the  Mac 
had  sailed  for  Liverpool,  having  on  board  five 
hundred  bales  of  cotton,  purchased  on  their 
account,  and  five  hundred  and  forty-nine 
bales  on  freight,  and  adds,  "  Inclosed  I  hand 
you  the  invoice  and  bill  of  lading  of  the 
former,  amounting  to  $33,098.31,  for  which 
you  will  please  credit  my  account ;"  that  the 
staves  being  of  inferior  *quality  he  [*31iO 
did  not  ship  them  ;  that  Capt.  Swaine  had 
taken  with  him  all  the  necessary  documents 
to  recover  from  the  underwriters  on  the  Mac  ; 
that  the  amount  of  expenses  incurred  since 
the  gale  until  she  was  afloat,  «fcc.,  were  $3,- 
042.35,  copies  of  which  papers  he  had  kept. 
On  the  24th  April,  the  plaintiff  wrote  to 
Taber  &  Son.  inclosing  their  account  current 
to  that  da\r,  and  other  papers,  and  stating  a 
balance  due  to  him  of  $1,276.57,  for  which  he 
says,  "  I  shall  value  on  you  as  occasion  may 
offer." 

On  the  3d  July,  1806,  the  plaintiffs  wrote 
to  the  defendant,  acknowledging  the  receipt 
of  his  letter  of  the  23d  April,  and  duplicates, 
of  those  of  20th  and  27th  February  and  5th 
March,  and  said:  "  It  is  sometimes  so  difficult 
to  place   the  bills  on  your  place,  that  I  was 
obliged  to  draw  whenever  I   had   an  oppor- 
tunity, and  sell  at  sixty  days'  credit,  in  con- 
sequence of  which  I  was  always  considerably 
i  in  advance  for  you,"  &c.     On  the  26th  St-p- 
!  tember,  1806,  the  plaintiff  acknowledged  the 
''  receipt  of  the  defendant's  letter  of  the  24th 
|  July.     After  speaking  of  the  disaster  which 
i  happened  to  the  Mac,  he  adds,  "  Nor  can  I 
!  flatter  you  of  procuring  either  freight  for  her, 
I  or  accomplishing  your  order  before  Decem- 
:  ber,"  ifrc.     In  another  letter  of  the  12th  De- 
cember, 1806,  to  the  defendant,   the  plaintiff 
speaks  of  the  difficulty  of  placing  his  bills, 
which  he  did  not  always  find  practicable.    On 
the  22d  January,  1807,  he  mentions,  in  a  let- 
ter to  the  defendant,  that  he  expects  to  find  an 
opportunity  of  placing  his  bills  on  the  defend 
ant,  and  advises  him  of -the  purchases  he  had 
made,  and  of  a  draft  of  $1.800  on  him.     An- 
other letter  of  the  same  date  advises  the  de- 
fendant of  three  other  drafts  on   him   by  t he- 
plaintiff.      On  the   13th   February,   1807",    the 
plaintiff,   in  a  letter  to  the   defendant,  says 
"at  all  events,  I  shall  keep  you   duly  advisee! 
of  my  proceedings,"  and  mentions  "two  more 
drafts  on   the  defendant  ;  and  again,   on  the 
16th  February,  he  advised  the  dc-fcndant  of 
another  draft  on  him  of  six  hundred  dollars. 
|  On  the  :?d  March  the  plaintiff  advised  the  de- 
fendant of  havinir  drawn  on  him,  in  two  hilN, 
for  $10,000.  in  favor  of  Mr.  Thomas  Elmo. 
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On  the  6th  March,  the  plaintiff,  after  men- 
tioning the  purchases  he  had  made  for  Taber 
<fc  Son,  &c.,adds,  "I  shall  continue  to  draw  on 
you  as  occasion  presents;"  and  on  the  llth 
March  informs  him  of  a  draft  for  $6,000  in 
favor  of  Francis  Depau,  at  sixty  days  ;  and 
on  the  same  day  advises  the  defendant  of 
another  draft  on  him  for  six  hundred  ninety- 
one  dollars  and  fifty  cents. 
321*]  *The  plaintiff,  on  the  20th  May, 
1807,  wrote  to  the  defendant,  saying  that  his 
letter  of  the  15th  April  had  just  reached  him, 
And  that  it  was  with  much  regret  that  he 
learned  the  failure  of  Taber  &  Son,  and  hoped 
the  defendant  would  not  be  a  sufferer,  and 
that  he  had  taken  timely  precaution,  &c., 
speaks  of  the  Mac  having  sailed  on  the  23d 
April,  and  adds:  "For  your  government  I 
inclose  you  the  invoice  and  bill  of  lading  of 
the  five  hundred  bales  of  cotton  shipped  per 
Mac ;  also  my  account  current  with  Messrs. 
Taber  &  Son,  according  to  which  a  balance 
of  $1,250.25,  for  which  amount  I  shall  value 
on  you  as  occasion  offers.  You  will,  I  hope, 
have  taken  the  necessary  measures  to  meet 
my  drafts,  dated  March  20th,  drawn  direct  on 
Messrs.  Taber  &  Son,  payable  in  New  York, 
of  which  I  advised  you."  This  did  not,  how- 
ever, appear  from  the  case  to  have  been  the 
fact. 

The  plaintiff's  counsel  read  in  evidence  two 
bills  of  exchange,  drawn  the  30th  January, 
1809,  by  the  plaintiff,  on  the  defendant,  one 
for  $10,055.35,  and  the  other  for  $2,195.93, 
with  the  protests  for  non-acceptance  and  non- 
payment. The  bills  were  accompanied  with 
a  letter  of  advice,  mentioning  that  the  first 
bill  was  for  the  balance  due  for  the  purchase 
of  the  five  hundred  bales  of  cotton,  and  the 
other  for  disbursements  of  the  ship  Mac,  and 
$1,000  damages,  paid  on  the  two  drafts  on 
Taber  &  Son,  returned  protested  for  non- 
payment. 

The  plaintiff  proved  that  the  ordinary  rate 
of  interest  at  New  Orleans  was  ten  per  cent, 
per  annum,  and  exhibited  an  account  claim- 
ing the  balance  thereon,  with  such  interest. 
The  defendant  objected  to  the  commissions, 
charges  of  shipments,  and  damages  on  bills, 
charged  in  the  account,  stating  that  if  he  was 
liable  at  all,  it  could  only  be  for  the  purchase 
of  the  cotton,  according  to  the  express  terms 
of  the  guaranty.  By  consent,  the  jury  took 
the  account  with  them. 

The  judge  charged  the  jury  that  he  inclined 
to  the  opinion  that  the  bills  drawn  by  the 
plaintiff  on  the  defendant,  of  the  30th  Janua- 
ry, 1809,  and  the  communications  made  at  that 
time,  did  not  create  any  liability  on  the  part 
of  the  defendant.  But"  without  any  express 
direction  on  that  part  of  the  case,  he  said, 
that,  in  his  opinion,  the  plaintiff  was  entitled 
to  recover  on  the  previous  transactions  and 
correspondence  between  the  parties,  and  to 
recover  the  amount  stated  in  the  account  of 
the  plaintiff  of  the  10th  January,  1812,  being 
$12,257.28,  with  the  interest  thereon,  at  the 
rate  of  ten  per  cent,  per  annum,  from  the  24th 
April,  1807. 

322*]  *A  bill  of  exceptions  was  tendered 
to  the  judge.  The  jurv  found  a  verdict  for 
the  plaintiff  for  $15,904.*33. 

A   motion   was  made    by    the  defendant's 
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counsel  to  argue  the  cause  on  the  bill  of  ex- 
ceptions, and  also  a  motion  for  a  new  trial  on 
a  case  made.  When  the  argument  was  about 
to  be  opened  on  the  part  of  the  defendant, 
Mr.  Pendleton,  for  the  plaintiff,  objected  that 
the  bill  of  exceptions  had  not  been  regularly 
taken  ;  that  the  exceptions  were  not  made  un- 
til the  jury  had  returned  into  court  with  their 
verdict,  though  before  it  was  actually  deliver- 
ed. The  exceptions,  however,  were  not  in 
fact  reduced  to  writing  during  the  sittings. 
The  new  Act,  requiring  bills  of  exceptions  to 
be  argued  before  a  writ  of  error  was  brought, 
had  made  no  alteration  in  the  practice. 

Per  Curiam.  The  bill  of  exceptions  was 
tendered  in  season,  as  to  any  exception  to  the 
charge  of  the  judge,  but  it  was  not  tendered 
in  season  as  to  any  question  of  evidence  aris- 
ing upon  the  trial  ;  for  the  party,  if  the  ex- 
ception had  been  made  at  the  time,  might  have 
waived  or  supplied  the  evidence.  ( Wright  v. 
Sharp,  1  Salk.,  288;  Jones  v.  Im.  Co.  of  N. 
Am..  4  Dallas,  249.) 

The  bill  of  exceptions  was  amended  accord- 
ing to  this  opinion  of  the  court. 

Messrs.  Hoffman  and  Wells,  for  the  defend  - 
ant  contended,  that  whatever  the  contract 
might  be,  the  defendant  stood  precisely  in 
the  character  of  a  surety  for  Taber  &  Son  ; 
that  all  the  letters  showed  throughout  that  Ta- 
ber &  Son  were  the  principals,  and  the  persons 
beneficially  interested  ;  and  considering  the 
defendant  as  a  surety,  he  was  to  be  held  re- 
sponsible only  according  to  the  strict  letter  of 
his  instructions,  or  of  the  contract. 

Then,  what  was  the  contract  ?  We  con- 
tended it  is  precisely  this,  and  no  more  :  "For 
whatever  cotton  you,  Lanuse,  shall  ship  in  the 
Mac,  for  account  of  Taber  &  Son,  I,  Barker, 
will  honor  any  bills  drawn  on  me,  Barker." 
This  contract  does  not  extend  to  any  bills 
which  the  plaintiff  might  think  proper  to 
draw  on  Taber  &  Son.  The  engagement  of 
the  plaintiff  arises  either  from  the  letter  of  the 
9th  January,  1806,  or  the  letter  of  the  13th 
February,  or  that  of  the  24th  July,  1806.  The 
first  two  were  received  by  the  plaintiff  before 
the  Mac  arrived.  The  letter  of  the  13th  Feb" 
ruary  first  introduces  Taber  &  Son  to  th® 
plaintiff  as  correspondents,  and  from  tha* 
period  the  plaintiff  acts  under  the  orders  o 
*Taber&  Son  only.  Whenever  the  [*323 
principal  steps  in,  and  takes  the  direction  of 
the  business,  there  is  an  end  to  all  previous 
orders  of  the  agent. 

Again,  the  plaintiff  considered  the  order 
contained  in  the  defendant's  letter  of  the  9th 
January  as  completely  abrogated.  From  the 
13th  February  to  the  24th  July  the  defendant, 
sent  but  one  letter  to  the  plaintiff,  and  that 
one  of  no  importance.  He  had  wholly  disap- 
peared from  the  contract.  The  principals 
alone  appear,  and  there  is  a  long  chain  of  cor- 
respondence between  them. 

Again,  the  plaintiff  promises  to  keep  the 
defendant  duly  advised  of  all  proceedings,  yet 
he  never  did  advise  the  defendant  of  the  two 
bills  in  question,  amounting  to  $10,000,  drawn 
direct  on  Taber  &  Son.  By  neglecting  to  keep 
the  defendant  advised  of  the  bills,  the  plaint- 
iff lost,  according  to  the  principles  of  com- 
mercial law,  his  right  to  have  recourse  to 
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Barker,  in  case  of  the  failure  of  Taber  &  Son. 
By  this  neglect,  the  plaintiff  must  be  consid- 
ered as  having  waived  all  right  to  call  on  the 
defendant. 

Mr.  Pendleton,  contra,  insisted  that  there 
was  an  original,  positive  and  substantive  en- 
gagement on  the  part  of  the  defendant,  that 
all  bills  drawn  by  the  plaintiff,  on  account  of 
the  Mac,  should  be  paid,  whether  those  bills 
were  drawn  on  the  defendant  or  on  Taber  & 
Son.  The  letter  of  the  13th  of  February, 
1806,  contains  this  contract,  and  if  it  was  not 
revoked,  or  changed,  by  any  new  agreement 
between  the  parties,  there  can  be  no  doubt  of 
the  liability  of  the  defendant. 

Then  was  there  any  such  new  agreement  ? 
The  defense  rests  on  the  validity  of  the  posi- 
tion, that  there  was  a  new  agreement  substi- 
tuted in  the  place  of  the  first  engagement. 
AH  written  documents  relative  to  one  subject 
matter  must  be  constructed  together  as  one  in- 
strument. This  was  a  mercantile  transaction, 
and  the  whole  correspondence  between  the 
parties  is  to  be  taken  together  as  forming  one 
contract  ;  and  where  the  latter  part  is  incon- 
sistent with  or  contradictory  to  the  former,  it 
must  so  far  revoke  or  modify  the  preceding 
matter.  Such  transactions  are  usually  carried 
on  by  letters,  and  this  rule  is,  therefore,  pe- 
culiarly applicable  to  them.  Another  prin- 
ciple of  construction  is  also  to  be  observed  in 
relation  to  such  contracts.  They  are  to  be  so 
constructed  as  to  be  rendered  definite  and  cer- 
tain. Certainty  is  of  the  highest  importance  in 
all  commercial  transactions,  especially  in  mat- 
ters of  agency.  Any  ambiguity  ought  not  to 
324*]  be  turned  *againsl  the  agent,  but  he 
should  be  held  to  a  strict  observance  of 
his  instructions.  To  establish  a  departure 
from  the  original  instructions,  there  should 
be  either  an  express  revocation  of  them,  or  a 
subsequent  order,  or  act,  inconsistent  with 
such  original  instructions.  Now,  it  is  not 
pretended,  in  the  present  case,  that  there  was 
any  express  revocation  of  the  former  instruc- 
tions :  nor  is  there  any  inconsistency  or  con- 
tradiction in  saying,  on  the  9th  of  January, 
"I  will  honor  any  bills  on  Taber  <fc  Son,  or 
me,"  and  on  the  13th  of  February,  or  24th  of 
July,  "thy  bills  on  me  for  their  account  shall 
meet  due  honor."  The  defendant  does  not 
say  "thy  bills  on  me  only,"  nor  does  he  use 
any  words  negativing  what  was  said  in  the 
first  letter,  as  to  bills  on  Taber  &  Son.  The 
drawing  of  bills  on  Taber  &  Son,  or  on 
Barker,  was  merely  for  the  sake  of  greater 
facility  in  negotiating  a  sale  of  bills,  so  as  to 
re-imburse  the  plaintiff  for  his  advances  in  the 
purchase  of  the  cotton  ordered.  Suppose  the 
plaintiff  had  neglected  to  execute  the  orders 
to  purchase  cotton,  load  and  dispatch  the 
ship,  because  he  could  not  sell  bills  on  Barker, 
when  he  might  have  sold  bills  on  Taber  «k 
Son  ;  might  not  they  or  the  defendant  have 
justly  objected  to  the  plaintiff  that  he  was  not 
limited  to  drawing  bills  on  Barker  only,  and 
have  hf  Id  him  responsible  for  a  neglect  of  or- 
ders, and  a  failure  of  the  enterprise  ? 

It  is  said  that  the  last  orders  are  always  to 
be  observed.  True.  But  there  is  nothing  in 
the  subsequent  letters  that  revokes  or  varies 
the  plan  of  the  enterprise  laid  down  in  the 
first  letter.  If  the  letter  of  the  24th  of  July  is 
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to  be  considered  as  altering  or  revoking  the 
letter  on  the  9th  of  January,  then  the  next  let- 
ter of  the  26th  of  September,  which  is  wholly 
silent  as  to  any  guaranty  whatever,  might  be 
considered  as  revoking  all  former  engage- 
ments. 

Letters  containing  orders  of  this  kind, 
where  an  agent  is  concerned,  are  not  to  be 
subjected  to  nice  criticism,  but  ought  to  be 
taken  in  their  natural  and  plain  sense.  And 
if  that  alone  is  looked  for,  then,  according  to 
the  internal  and  external  evidence  of  "the 
whole  transaction  between  the  parties,  it  is 
clear  that  the  guaranty  contained  in  the  letter 
of  the  9th  of  January,  was  never  revoked,  but 
was  continued.  Both  Taber  &  Sou  and  the 
defendant  were  extremely  solicitous  that  the 
Mac  should  be  expedited,  with  all  possible 
speed.  Their  orders  for  this  purpose,  and  for 
the  purchase  of  five  hundred  bales  of  cotton, 
were  reiterated  and  urgent ;  they  never  could 
have  intended,  therefore,  to  diminish  the 
chance  of  *the  agent's  procuring  funds,  [*325 
by  the  sale  of  bills,  especially  when  lie  fre- 
quently expressed  the  grea't  -difficulty  of 
placing  bills. 

There  is  a  fallacy  in  the  argument  of  the 
defendant's  counsel,  in  confounding  orders 
and  instructions  given  to  govern  the  conduct 
of  an  agent,  with  a  contract  of  guaranty  or 
suretyship.  The  defendant  was  a  surety  or 
guaranty  so  far  as  regarded  Taber  &  Son,  but 
in  respect  to  the  plaintiff,  both  Taber  &  Son 
and  the  defendant  were  principals,  and  the 
plaintiff  their  agent. 

KENT,  UJi.  J.,  delivered  the  opinion  of  the 
court  : 

It  is  evident  from  every  part  of  this  case, 
that  the  defendant  was  merely  an  agent  and 
surety  for  Taber  &  Son,  and  that  the  plaintiff, 
at  the  time  of  the  creation  of  the  debt  in  ques- 
tion, knew  of  this  fact,  and  that  the  debt  arose 
on  their  account,  and  for  their  benefit,  and  not 
on  the  account  or  for  the  benefit  of  the  de- 
fendant. He  is,  therefore,  not  to  be  charged 
beyond  his  positive  obligations  by  con- 
tract. 

The  claim  upon  the  defendant  for  the  pay- 
ment of  the  two  bills  of  the  20th  of  March, 
1807,  is  founded  on  his  letter  of  the  9th  of 
January,  1806,  in  which  he  stated  that  the 
ship  Mac  was  gone  to  New  Orleans  in  pursuit 
of  freight,  and  that  he  wished  her  loaded  on 
owners'  account  to  five  hundred  bales  of  cotton, 
and  that  for  the  payment  of  all  shipments  on 
the  owners'  account,  the  bills  of  the  plaintiff 
on  Taber  «fe  Son,  oron  him,  at  sixty  days'  sight, 
would  meet  with  due  honor. 

If  there  had  been  no  other  letter  than  this 
and  the  plaintiff  had  acted  upon  it  with  reason- 
able diligence,  the  defendant  would  have  been 
responsible  for  bills  drawn  upon  Taber  &  Son. 
But  the  defendant,  in  his  letter  of  the  Ktth  of 
February,  1H(H5,  inclosed  one  to  the  plaintiff 
from  Taber  «V  Son,  in  which  thev  assume  the 
character  of  owners  and  principals  in  the  trans- 
action, and  give  directions  accordingly,  and  in- 
struct the  plaintiff  to  draw  on  them,  oron  the 
defendant,  'or  on  the  house  of  Hath  hone, 
Hughes  A  Duncan,  at  Liverpool  ;  and  the  de- 
fendant, at  the  same  time,  instructs  the  plaint- 
iff, that  his  hills  on  him,  the  defendant,  for 
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account  of  Taber  &  Son,  for  the  cotton  they 
may  order  to  be  shipped,  shall  be  duly  honored. 
The  defendant  writes  again  to  the  same  effect, 
by  his  letter  of  the  34th  of  July,  1806.  These 
letters  were  all  received  before  the  shipment 
was  made,  or  the  cotton  purchased  ;  and  it 
was  upon  the  credit  of  those  letters,  and  in 
obedience  to  the  instructions  of  Taber  &  Son, 
and  of  their  agent,  as  contained  therein, 
326*]  *tlmt  the  shipment  was  made.  This 
appears  evident  from  the  plaintiff's  letter  to 
the  defendant,  of  the  26th  of  September,  1806, 
and  of  the  22d  of  January,  1807. 

When  Taber  &  Son  were  introduced  to  the 
plaintiff,  as  owners  of  the  ship,  and  exclu- 
sively interested  in  the  adventure,  he  imme- 
diately and  steadily  acknowledged  them  as 
such,  and  promised  to  obey  their  orders.  This 
appears  bv  his  letters  of  the  27th  of  March, 
the  7th  of  April,  and  the  5th  of  June,  1806, 
all  of  which  were  addressed  to  Taber  &  Son. 
And  in  all  his  subsequent  correspondence,  he 
looks  up  to  Taber  &  Son  as  his  principals,  on 
whose  account,  and  under  whose  orders  he 
acted,  and  th*e  defendant  was  considered  as  an 
agent  merely,  who  had  assumed  to  pay  the 
draughts  on  himself.  This  interference  of 
Taber  &  Son.  as  principals,  and  this  recogni- 
tion of  them  as  such  by  the  plaintiff  ;  this  new 
and  specified  responsibility  of  the  defendant, 
and  the  continued  evidence  of  the  plaintiff's 
assent  to  the  new  arrangement,  and  the  cre- 
ation of  the  debt  in  question,  long  after  it  had 
taken  place,  appear  to  me  to  be  sufficient  to 
prove  that  the  defendant  was  not  holden  be- 
yond the  terms  of  his  letters  of  13th  February 
and  24th  July,  1806  ;  and,  consequently,  that 
he  was  not  bound  to  answer  for  any  bills  not 
drawn  directly  upon  himself. 

There  was  a  variation,  by  the  consent  of  all 
concerned,  in  the  terms  of  the  engagement  con- 
tained in  the  letter  of  the  9th  of  January, 
1806,  and  it  would  be  contrary  not  only  to  the 
understanding  of  the  parties,  but  to  the  prin- 
ciples upon  which  the  rights  of  a  surety  rest, 
to  revive  and  apply  to  this  case  the  anteced- 
ent engagement  of  the  defendant.  That  en- 
gagement was  made  before  Taber  &  Son  had 
introduced  themselves  to  the  plaintiff,  and 
under  circumstances  which  afterwards  ceased 
to  exist.  It  was  modified  and  merged  in  the 
new  contract,  which  arose  in  consequence  of 
Taber  &  Son  making  themselves  known,  and 
taking  a  direct  and  controlling  part  in  the 
business,  as  owners.  They  declare  that  the  de- 
fendant was  their  agent,  whose  instructions 
the  plaintiff  was  to  follow,  and  they  prescribe 
the  mode  of  re-imbursement,  to  which  the  de- 
fendant assents  as  far  as  depends  upon  him. 
The  plaintiff  also  assumes  these  new  proposi- 
tions as  the  basis  of  his  conduct,  and  of  the 
credit  he  was  to  give.  He  acknowledges  his 
obligations  to  Taber  &  Son  for  their  confi- 
dence ;  he  promises  to  execute  their  orders 
and  follow  their  instructions;  he  informs  them 
why  he  shall,  from  time  to  time,  elect  one 
mode  of  re-imbursement  offered  to  him,  in  pref- 
327*]  erence  *to  the  other,  and  why  he  shall 
prefer  drawing  on  the  defendant,  because  of 
his  residence  in  New  York  :  but 'he  reminds 
Taber  &  Son  to  see  that  his  drafts  on  the  de- 
fendant are  duly  honored  ;  and  he  sends  them 
a  note  of  his  drafts  on  the  defendant,  and  pro- 
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mises  to  keep  them  advised  of  his  proceedings, 
and  should  continue  to  draw  as  opportunity 
offered.  This  he  did  so  late  as  the  3d  of  March, 
1807.  But  on  the  20th  of  that  month  he  altered 
his  mode  of  drawing,  and.  drew  the  bills  in 
question  on  Taber  &  Son,  and  gave  no  imme- 
diate advice  thereof  to  the  defendant.  He  was 
accordingly  not  bound  to  pay  these  bills,  and 
the  "subsequent  draft  upon  him,  so  late  as  the 
30th  of  January,  1809,  was  clearly  without  any 
existing  authority.  The  delay  of  nearly  two 
years  after  drawing  on  Taber  &  Son  was  a 
waiver  of  the  right  to  draw  for  the  same  debt 
on  the  defendant.  It  was  the  same,  in  effect, 
as  giving  a  new  and  extended  credit  to  Taber 
&  Son  :  and  it  would  be  destructive  to  mer- 
cantile confidence  and  safety,  and  especially  to 
the  interests  of  agents  and  correspondents,  to 
allow  of  a  valid  resort  to  the  surety  after  such 
a  delay.  It  may  well  be  presumed  that  he 
would,  in  the  meantime,  be  lulled,  by  a  false 
confidence,  that  no  such  unsatisfied  debt  ex- 
isted, and  be  ready  to  surrender  up  to  his 
principal  all  his  means  of  indemnity. 

It  may  appear  to  be  reasonable  that  a  resort 
to  Taber  &  Son,  in  the  first  instance,  should 
not  prejudice  the  claim  of  the  plaintiff  on  the 
defendant,  as  it  would  appear  to  be  for  the 
benefit  and  not  to  the  injury  of  the  defendant, 
that  the  first  resort  should  be  to  his  principals. 
But  it  is  sufficient  to  observe  that  the  contract 
was  different,  and  that  the  surety  is  only  to 
be  held  according  to  the  sound  interpretation 
of  the  terms  of  his  contract.  The  parties  must 
have  had  sufficient  reasons,  in  their  own  view 
of  the  subject,  for  prescribing  the  mode  on 
which  the  responsibility  of  the  defendant  was 
to  depend  ;  and  it  would  be  hazardous  to  say 
that  there  were  no  good  reasons  arising  out  of 
the  complicated  concerns  of  ihe  trade  in  which 
the  parties  were  engaged,  for  confining  the  de- 
fendant's engagement  to  the  terms  prescribed. 
Courts  are  not,  indeed,  to  construe  so  literally 
the  contract,  even  of  a  surety,  as  to  defeat  the 
spirit  and  sense  of  it ;  nor,  on  the  other  hand, 
are  they  to  vary  and  extend  the  contract,  be- 
cause they  do  not  perceive  any  inconvenience 
or  reasonable  objection  to  the"  modification  as- 
sumed. It  is  sufficient  for  the  surety  to  reply 
nonJupc  infadem  reni.  There  are  many  cases 
in  which  it  *has  been  established  that  [*328 
a  surety  is  not  held,  if  there  be  any  variation 
from  the  terms  of  his  contract,  however  im- 
material the  variation  may  appear  to  have 
been  in  the  given  case.  (Myreti  v.  Edge,  7 
Term  Rep.,  254  ;  Liidloirx  v.  Simond,  2  Caines' 
Cases  in  Error,  1  ;  WaUh  v.  Bailie,  10  Johns. 
Rep.,  180.)  Here  was  an  election  given  to  the 
plaintiff.  He  was  at  liberty  to  draw  on  Taber 
&  Son,  or  on  their  sureties  at  New  York  or 
Liverpool.  He  elected,  for  a  while,  to  draw 
on  the  defendant  ;  and  then  he  elects  to  draw 
on  his  principal,  and  gives  no  notice  to  the  de- 
fendant of  the  drafts,  or,  at  least,  no  notice- 
consistent  with  his  former  practice,  or  with 
mercantile  prornptitude  and  diligence.  The 
defendant  was,  consequently,  discharged  by 
that  election,  and  not  holden  for  the  payment 
of  those  bills,  any  more  than  he  would  have 
been  holden  if  the  bills  had  been  drawn  on  the 
house  in  Liverpool. 

The  court  are,  accordingly,  of  opinion  that 
the  verdict  must  be  set  aside  and  a  new  trial. 
JOHNS.  RKP.,  10. 


1813 


THE  MATTER  OF  SAMUEL  STACY. 


328 


awarded,  with  cost  to  abide  the  event  of  the 
suit. 

VAN  NESS,  /.,  dissented. 

New  trial  granted. 

Reversed— 3  Wheat.,  101. 

Cited  in— 17  Wend.,  425 ;  3  Barb.,  58 : 1  How.  (U.  S.), 
185 ;  30  Mich.,  396. 


IN  THE  MATTER  OF   SAMUEL  STACY,  JR. 

Habeas    Corpus — Insufficient  Return — Attach- 
ment for  Contempt. 

A  habeas  corpus,  allowed  by  a  commissioner  of 
this  court,  was  issued,  directed  to  I.  C.,  Commander 
of  the  Navy  of  the  United  States,  on  Lake  Ontario, 
and  to  M.  L.,  commanding  the  troops  of  the  United 
States,  at  Sackett's  Harbor,  and  to  each  and  every 
subordinate  olficer  under  the  said  commandants,  or 
either  of  them,  commanding  them  to  bring  the 
body  of  Samuel  Stacy,  Jr..  &c.,  immediately,  &c., 
together  wjth  the  cause,  &c.,  before  the  commis- 
sioner, &c.  The  following  return  was  indorsed  on 
the  writ :  "  I,  Morgan  Lewis,  General  of  Division 
in  the  Army  of  the  United  States,  do  return  to  the 
within  writ,  that  the  within  named  Samuel  Stacy, 
Jr.,  is  not  in  my  custody." 

This  was  held  to  be  an  evasive  and  insufficient  re- 
turn ;  and  that  the  officer,  to  excuse  himself  for  not 
producing  the  body  of  the  prisoner,  ought  to  have 
returned  that  he  was  not  in  his  custody,  possession 
or  power ;  and  it  appearing  from  affidavits  that  the 
party  was,  in  fact,  in  the  custody  of  the  subordi- 
nate officer,  acting  under  the  order  of  General  M. 
Lewis,  and  that  the  return  was  intentionally  eluded 
and  disregarded,  the  court  ordered  an  attach- 
ment immediately  against  General  Lewis  for  a  con- 
tempt. 

Citations— 5  T.  B.,  89 ;  Cro.  Jac.,  543;  Stat.  16  Car. 
I,  ch.  10,  sec-  8;  Str.,  185;  2  Bl.  Rep,  892;  Hawk., 
tit.  Attachment,  bk.  2,  ch.  22,  sec.  1 ;  1  Burr.,  631. 

ON  the  21st  of  July,  1813,  Nathan  Williams, 
Esq.,  one  of  the  commissioners  of  this 
court,  allowed  a  habeas  corpus,  indorsed  "  by 
the  statute,"  and  directed  to  "  Isaac  Chaun- 
cey, Commandant  of  the  Navy  of  the  United 
States  on  Lake  Ontario,  and  to  Morgan  Lewis, 
commanding  the  troops  of  the  United  States 
at  the  station  of  Sackett's  Harbor,  and  to  each 
and  every  subordinate  officer  under  the  said 
•commandants,  or  either  of  them  ;  and  by  which 
they  were  commanded  to  bring  before  him 
immediately,  the  body  of  Samuel  Stacy,  Jr., 
together  with  the  cause,  "&c. 

The  fntbe<ts  corpus  was  grounded  on  the  fol- 
lowing affidavits  : 

32»*J  *1.  Affidavit  of  Samuel  Stacy,  Jr., 
taken  on  the  17th  of  July,  stating  that  he  was 
a  natural-born  citizen  of  the  United  States, 
and  a  resident  of  the  town  of  Madrid  in  St. 
Lawrence  County.  That  on  the  30th  of  June 
last,  he  was  on  his  way  from  Sackett's  Harbor 
to  Madrid,  when  he  was  arrested  at  Water- 
town,  by  the  order  of  Commodore  Chauncey, 
and  taken  back  to  Sackett's  Harbor,  and  had 
since  been  kept  in  confinement  there,  and  was 
wholly  ignorant  of  the  cause  of  his  arrest  and 
detention.  That  he  had  a  numerous  family 
in  St.  Lawrence  County  dependent  on  him 
for  support ,  and  that  he  and  his  family  are 
suffering  greatly  from  his  confinement. 

2.  Affidavit  of  Amos  Benedict,  taken  on  the 
17th  of  July,  stating  that  he  had  been  ac- 
quainted with  Stacy  for  about  five  years  last 
past,  and  that  lie  was  a  resident  of  St.  Law- 
rence County,  as  stated  in  his  affidavit,  and 
that  he  understood  from  Commodore  Chaun- 
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cey  himself,  that  he  was  arrested  and  detained 
by  his  order. 

3.  A  further  affidavit  of  Amos  Benedict, 
taken  on  the  19th  of  July,  stating  that  he  had 
since  been  informed  that  Stacy  had  been  de- 
livered over  to  General  Lewis  ;  and  that  to  an 
application  to  Captain  Smith,  who  had  arrest- 
ed and  detained  Stacy,  to  know  the  cause,  he 
received  the  following  letter  ;  "  Sir  :  Sackett's 
Harbor,  July  18,  1813.  Samuel  Stacy,  who 
has  been  under  my  charge,  was  arrested  by  a 
verbal  order  from  Commodore  Chauncey,  and 
under  suspicion,  as  he  believed,  of  having 
connection  in  some  way  with  the  enemy,  since 
the  declaration  of  war  ;  and  that  Stacy  was 
yesterday  delivered  into  the  custody  of  Gen- 
eral Lewis,  by  a  written  order  from  Commo- 
dore Chauncey  to  him." 

To  the  habeas  corpus  the  following  returns 
were  made  : 

"I,  Morgan  Lewis,  General  of  Division  in 
the  Army  of  the  United  States,  do  return  to 
the  within  writ  that  the  within-named  Samuel 
Stacy,  Jr.,  is  not  in  my  custody. 

MORGAN  LEWIS." 

"  I,  Royal  Torrey,  to  whom  the  writ  here- 
unto annexed  has  been  shown,  for  return 
thereto,  respectfully  represent,  &c.,  that  the 
said  writ,  as  I  am  advised,  either  has  improv- 
idently  issued,  or  is  not  directed  to  me,  either 
by  name  or  description,  as  no  copy  of  the 
warrant  of  commitment  of  the  said  Sam- 
uel Stacy,  Jr.,  has  ever  been  demanded  of  me, 
which  by  law  ought  to  have  been,  before  the 
said  writ  could  legally  have  issued. 

ROYAL  TORREY,  Provost  Marshal." 

*A  demand  of  the  order  or  warrant  [*33O 
of  commitment  being  made,  the  said  Torrey 
made  a  further  return,  as  follows  : 

"To  the  within  request  and  demand,  I   re- 
turn a  copy  of  the  order  upon  which  I  now 
detain  the  above-named  Samuel  Stacy,  Jr. 
R.  TORREY,  Provost  Marshal, 

Sir  :  You  will  receive  into  the  custody  of 
the  provost  guard,  from  Commodore  Chaun- 
cey, Samuel  Stacy,  charged  by  him  the  said 
Commodore  with  an  act  of  high  treason 
against  the  government  of  the  United  States, 
committed  within  the  territory  of  the  King  of 
Great  Britain.  J.  CHAMBERS. 

Assistant  Adjutant  General. 

Adjt.  Gen's.  Office,  Sackett's  Harbor,  24th 
July,  1813." 

The  above  writ,  returns  and  papers,  were, 
by  the  commissioner,  submitted  to  the  Su- 
preme Court,  for  its  "aid  and  advice." 

The  following  affidavit  was  also  submitted 
to  the  court ;  and  Mr.  Sedgutick,  at  the  same 
time,  moved  for  an  attachment,  or  a  rule  to 
show  cause  why  an  attachment  should  not  is- 
sue against  Gen.  Lewis  and  R.  Torrey  for  not 
making  due  returns  to  the  said  writ : 

Affidavit  of  Justin  Butterfield,  taken  the 
5th  August,  1813,  stating  that  he  served  the 
said  writ  on  Morgan  Lewis,  at  Sackett's  Har- 
bor, on  the  28(1  day  of  July  last,  and  that  Gen. 
Lewis  then  asked  his  subordinate  officers  who 
were  there  present,  "  if  Stacy  was  the  man's 
name  whom  we  have  in  custody, "or  words  of 
the  like  import,  to  which  they  answered,  that 
was  the  name.  That  the  said  M.  Lewis  then 
told  the  deponent  that  he  should  return  that 
the  said  Stacy  was  not  in  his  custody  ;  that  he 
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believed  the  said  Stacy  had  been  guilty  of 
treasonable  practices,  in  carrying  provisions 
and  giving  information  to  the  enemy,  and  that 
he  believed  a  court-martial  was  the  proper  tri- 
bunal to  try  the  said  Stacy,  though  he  was  a 
citizen,  or  words  of  like  import ;  that  the  said 
M.  Lewis  then  made  the  return  which  appears 
on  the  writ ;  that  the  deponent  then  asked 
the  said  Lewis  if  he  would  inform  him  in 
whose  custody  the  said  Stacy  was,  to  which 
the  said  Lewis  answered  that  he  would  not; 
that  the  deponent  then  went  to  Royal  Torrey, 
and  asked  him  if  he  was  a  subordinate  officer 
acting  under  General  Lewis,  and  he  answered 
33 1*]  that  he  was  *provost  marshal  under 
General  Lewis  ;  and  he  further  answered,  on 
interrogation,  that  Samuel  Stacy,  Jr.,  was  in 
his  custody,  and  that  on  the  18th  of  July  last 
he  took  him  into  his  custody  by  virtue  of  an 
order  from  John  Chambers,  Quartermaster- 
General  ;  that  the  order  contained  no  charge 
against  Stacy,  and  that  Stacy  had  ever  since 
remained  in  his  custody  ;  that  the  deponent 
then  served  the  writ  on  Torrey,  and  offered 
him  the  money  indorsed  on  the  writ,  and  a 
bond  to  be  executed  according  to  the  statute  ; 
that  Torrey  then  said  that  he  could  do  nothing 
until  he  had  seen  General  Lewis  ;  that  on  the 
next  day,  being  the  24th  of  July,  he  again 
called  on  Torrey,  and  found  him  copying  the 
return  above  annexed  from  a  draft  which  the 
deponent  saw  and  believed  to  be  in  the  hand- 
writing of  General  Lewis,  and  he  then  gave 
the  deponent  the  writ  and  the  above  return, 
and  said  that  he  had  conversed  with  General 
Lewis,  who  believed  that  Stacy  was  guilty, 
and  that  he  should  make  no  other  return  ;  and 
that  if  the  deponent  would  go  and  convince 
General  Lewis  that  Stacy  was  innocent,  that 
General  Lewis  would  discharge  him ;  that 
Torrey  told  the  deponent  that  after  he  had 
been  served  with  the  above  writ,  he  had  given 
up  to  General  Lewis  the  order  upon  which 
Stacy  was  detained  at  the  time  of  the  service 
of  the  writ,  and  that  the  order  above  annexed 
had  been  received  after  the  service  of  the 
writ. 

The  deponent  further  stated  that  Stacy  had 
been  closely  confined  at  Sackett's  Harbor  for 
the  space  of  five  or  six  weeks;  that,  at  the  time 
of  the  service  of  the  writ,  he  was  sick  and 
confined  in  a  small  tent,  and  the  guard  in- 
formed the  deponent  they  had  orders  to  let 
no  one  visit  him  or  speak  with  him  but  the 
physician  and  his  wife,  and  that  the  deponent 
had  since  been  informed  that  Stacy  had  been 
put  in  a  guard-house  and  closely  confined,  and 
that  his  health  continued  bad. 

KENT,    Ch.  J.     The  return   is  insufficient 
and  bad  upon  the  face  of  it.     The  writ  was 
directed  to  Morgan  Lewis,  as   commander  of 
the  troops  of  the  United  States,  at  Sackett's 
Harbor;  and  under  his  title  of  "General  of 
Division  in  the  Army  of  the  United  States," 
he  simply    returns  "that  the   within-named 
Samuel   Stacy,  Jr.,  is  not  in   my  custody." 
This    was  evidently  an  evasive  return.     He 
ought  to  have  stated,  if  he  meant  to  excuse 
himself  for  the  non-production  of  the  body  of  i 
the  party,  that  Stacy  was  not  in  his  possession  j 
or  power.     The  case  of  The  King  v.  Winton,  5  j 
Term   Rep..   89,    is    to    this  point;  and   the! 
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Observations  and  decision  of  the  K.  B.[*332 
in  that  case  are  entitled  to  our  deepest  atten- 
tion. That  was  the  case  of  a  habeas  corpus 
granted  by  a  judge  in  vacation,  and  return- 
able immediately  before  him.  The  return  by 
the  person  to  whom  the  writ  was  directed  was, 
that  he  had  not  the  body  of  the  party  "  de- 
tained in  his  custody  ;"  and  that  return  being 
file(J  in  the  K.  B.,  an  attachment,  on  a  rule  to 
show  cause,  was  made  absolute  against  the 
party  for  an  insufficient  return.  Mr.  Justice 
Gro^e,  in  giving  his  opinion,  observed  "that 
the  courts  always  looked  with  a  watchful  eye 
at  the  returns  to  writs  of  habeas  corpus ;  that 
the  liberty  of  the  subject  essentially  depended 
on  a  ready  compliance  with  the  requisitions 
of  the  writ,  and  the  courts  were  jealous  when- 
ever an  attempt  was  made  to  deviate  from  the 
usual  form  of  the  return,  that  the  party  had 
not  the  person  in  his  possession,  custody  or 
power,  and  that  it  had  not  been  adopted  in 
that  case,  but  an  equivocal  one  substituted, 
and  the  words  '  power  and  possession'  omit- 
ted." 

The  accompanying  return,  in  this  case,  of 
Torrey,  the  provost  marshal,  does,  of  itself, 
contradict  the  return  of  General  Lewis  ;  for 
he  admits  that  Stacy  is  detained  in  his  cus- 
tody, under  an  order  issued  from  the  ad- 
jutant-general's  office,  at  Sackett's  Harbor,  so 
late  as  the  24th  of  July  last.  This  order  and 
the  detention  under  it,  we  are  bound  to  con- 
sider as  the  act  of  General  Lewis,  the  com- 
mander at  that  station,  and  we  are  equally 
bound  to  consider  the  prisoner  as  being  in  his 
possession,  custody  and  power. 

Here  is,  then,  appearing  on  the  very  face  of 
the  return,  a  contempt  of  the  process. 

But  this  is  not  all.  The  affidavit  of  Butter- 
field,  who  served  the  writ,  proves  not  only  the 
fact  that  Stacy  was  then  in  the  custody,  under 
the  orders,  and  by  the  authority  of  General 
Lewis,  but  that  the  direction  of  the  writ  was 
intentionally  disregarded. 

The  only  question  that  can  be  made  is, 
whether  the  motion  for  an  attachment  shall  be 
granted,  or  whether  there  shall  be  only  a  rule 
upon  the  party  offending,  to  show  cause  by 
the  first  day  of  the  next  term,  why  an  attach- 
ment should  not  issue.  After  giving  the  case 
the  best  consideration  which  the  pressure  of 
the  occasion  admits,  I  am  of  opinion  that  the 
attachment  ought  to  be  immediately  awarded. 

The  attachment  is  but  process  to  bring  in 
the  party  to  answer  *for  the  alleged  [*333 
contempt,  and  upon  the  present  motion  we 
must  act,  as  the  courts  have  always  of  necessity 
acted,  in  like  cases,  upon  the  return  itself,  and 
the  accompanying  affidavits  of  the  complain- 
ant. 

This  is  a  case  which  concerns  the  personal 
liberty  of  the  citizen.  Stacy  is  now  suffering 
the  rigor  of  confinement  in  close  custody,  at 
this  unhealthy  season  of  the  year,  at  a  military 
camp,  and  under  military  power.  He  is  a 
natural-born  citizen  residing  in  this  State. 
He  has  a  numerous  family  dependent  upon 
him  for  their  support.  He  is  in  bad  health, 
and  the  danger  of  a  protracted  confinement  to 
his  health,  if  not  to  his  life,  must  be  serious. 
The  pretended  charge  of  treason  (for  upon  the 
facts  before  us  we  must  consider  it  as  a  pre 
text),  without  being  founded  upon  oath,  and 
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without  any  specification  of  the  matters  of  | 
which  it  might  consist,  and  without  any  \ 
color  of  authority  in  any  military  tribunal  j 
to  try  a  citizen  for  that  crime,  is  only  aggra- 
vation of  the  oppression  of  the  confinement. 
It  is  the  indispensable  duty  of  this  court,  and 
one  to  which  every  inferior  consideration 
must  be  sacrificed,  to  act  as  a  faithful  guar- 
dian of  the  personal  liberty  of  the  citizen,  and 
to  give  ready  and  effectual  aid  to  the  means 
provided  by  law  for  its  security.  One  of  the 
most  valuable  of  those  means  is  this  wriy  of 
habeas  corpus,  which  has  justly  been  deemed 
the  glory  of  the  English  law  ;  and  the  Parlia- 
ment of  England,  as  well  as  their  courts  of 
jnstice,  have,  on  several  occasions,  and  for 
the  period,  at  least,  of  the  last  two  centuries, 
shown  the  utmost  solicitude,  not  only  that  the 
writ,  when  called  for,  should  be  issued  with- 
out delay,  but  that  it  should  be  punctually 
obeyed.  (See  Brown's  case,  Cro.  Jac.,  543, 
and  the  stat.  of  16  Car.  I.,  ch.  10,  sec.  8.) 
Nor  can  we  hesitate  in  promptly  enforcing  a 
due  return  to  the  writ,  when  we  recollect  that 
in  this  country  the  law  knows  no  superior ; 
and  that  in  England  their  courts  have  taught 
us,  by  a  series  of  instructive  examples,  to  ex- 
act the  strictest  obedience  to  whatever  extent 
the  persons  to  whom  the  writ  is  directed  may 
be  clothed  with  power,  or  exalted  in  rank.  On 
ordinary  occasions,  the  attachment  does  not 
issue  until  after  a  rule  to  show  cause  ;  but 
whether  it  shall  or  shall  not  issue  in  the  first 
instance,  must  depend  upon  the  sound  discre- 
tion of  the  court,  under  the  circumstances  of 
each  particular  case.  It  may,  and  it  often 
does,  issue  in  the  first  instance,  without  a  rule 
to  show  cause,  if  the  case  be  urgent,  or  the 
contempt  flagrant.  On  this  point  the  author- 
ities are  sufficiently  explicit.  (Rex  v.  Jones, 
334*J  Str.,  185  ;  * Davis,  ex  dem.  Povey,  v. 
Doe,  2  Bl.  Hep.,  892;  Hawk.,  tit,  Attachment, 
bk.  2,  ch.  22,  sec.  1.) 

If  ever  a  case  called  for  the  most  prompt  in- 
terposition of  the  court  to  enforce  obedience 
to  its  process,  this  is  one.  A  military  com- 
mander is  here  assuming  criminal  jurisdiction 
over  a  private  citizen,  is  holding  him  in  the 
closest  confinement,  and  contemning  the  civil 
authority  of  the  State.  The  parties  are,  also, 
at  so  great  a  distance,  that  no  rule  to  show 
cause  could  be  made  returnable  at  this  term  ; 
and  if  no  good  cause  was  shown  at  the  next 
term,  an  attachment  could  not  probably  be 
issued  from  the  City  of  New  York,  where  the 
court  will  then  sit.  and  be  returned  the  same  j 
term.  Unless  the  attachment  goes,  the  in- 
jured party  may  not  feel  the  benefit  of  our  as-  \ 
sistance  until  the  ensuing  winter.  That  de-  [ 
lay  would  render  the  remedy  alarmingly  im- 
potent. The  case  of  He*  v.  Karl  Ferrer*,  \ 
Burr.,  881,  is  a  precedent  in  point,  for  award- 
ing the  attachment  in  the  first  instance.  In 
that  case,  a  second  writ  of  Imlwi*  corpus  was 
issued  (the  first  writ  not  being  obeyed  without 
fault,  as  the  party  who  sued  out  the  writ,  and 
who  was  the  brother  of  Lady  Ferrers,  agreed 
not  to  prosecute  it),  and  not  being  obeyed,  an 
attachment  was  moved  for,  without  a  rule  to 
*how  cause,  and  was  granted.  Lord  Mans- 
field observed  that  "  the  court  may  enforce 
speedy  oln-dii-nce  to  the  writ,  and  the  circum-  | 
stances  of  that  case  (where  delay  might  be  ! 
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very  dangerous)  required  it.  And,  therefore, 
the  court  thought,  under  the  extraordinary 
circumstances  of  that  case,  an  attachment 
should  issue  to  enforce  obedience  to  that  writ 
of  habeas  corpus,  which  so  much  affected  the 
preservation  and  security  of  that  lady." 

I  am,  for  these  reasons,  of  opinion  that  an 
attachment  ought  to  issue. 

Pertotam  Ouriam. 

Ordered,  that  an  attachment  in  this  c;  use 
issue  against  General  Morgan  Lewis,  but  that 
the  same  be  accompanied  with  a  copy  of  this 
rule,  which  is  to  operate  as  instructions  to  the 
sheriff  not  to  serve  the  same,  if  General  Mor- 
gan Lewis  shall  forthwith,  upon  service  of  a 
copy  of  this  rule  upon  him,  discharge  the  said 
Samuel  Stacy,  Jr.,  or  shall  cause  him  to  be 
brought  before  Nathan  Williams,  Esq.,  com- 
missioner, &c.,  in  obedience  to  the  habeas  cor- 
pus heretofore  issued  by  him  in  this  cause. 

Cited  in-4  Johns.  Ch,,  60 ;  1  N.  Y.,  543 ;  40  Barb..  49; 
48  Barb.,  261;  3  Abb.  N.  S..  139;  6  Park,  285;  3  Ma- 
son, 484;  Hemp. ,310;  107  Mass.,  171. 


*  JACKSON,  ex  dem.  LIVINGSTON,    [*335 

•o. 
NIVEN. 

Tenant  while  Such,  though  Under   Contract  to 
Purchase,  Entitled  to  Notice  to  Quit. 

A,  by  written  contract,  sold  a  farm  to  B,  for  which 
B  engraved  to  pay  A  £500,  in  four  annual  payments, 
and  25  bushels  or  wheat  annually,  during  the  lives 
of  A  and  B,  &c.,  of  all  which  indentures  were  to  be 
entered  into  between  the  parties,  &c.,  as  soon  as  the 
money  was  paid,  &c-  B  entered  into  possession  of 
the  premises,  and  made  various  payments  on  his 
contract,  and  also  25  bushels  6f  wheat  received  by 
A  as  rent  ;  no  deed  had  been  executed  by  A,  B  not 
having  completed  his  payments  :  in  an  action  of 
ejectment  by  A  against  B,  it  was  held  that  B  was  en- 
titled to  notice  to  quit,  being-  a  tenant  of  A,  and 
paying  rent  as  such. 

Citations—  13  East,  209  ;  7  T.  R.,  83  ;  9  Johns.,  267. 


was  an  action  of  ejectment,  tried  at 
J.  the  Columbia  Circuit,  in  October,  1812, 
before  Mr.  Justice  Van  Ness. 

The  defendant  gave  in  evidence  a  contract 
under  the  hands  and  seals  of  the  parties,  and 
under  which  he  had  entered  on  the  premises, 
dated  4th  May,  1808,  by  which  the  lessor  of 
the  plaintiff  agreed  "  that  he  had  sold  and  did 
sell"  to  the  defendant,  a  certain  farm,  describ- 
ing it,  being  the  premises  in  question,  for  the 
consideration  of  five  hundred  pounds,  to  be 
paid  to  the  plaintiff  in  four  years  ;  the  first 
payment  of  one  hundred  and  twenty-five 
pounds,  to  be  made  on  the  first  January, 
1809,  &c.,  with  interest  on  the  whole  fro'm 
the  date,  until  paid,  and  to  pay  yearly  twenty- 
five  bushels  of  wheat,  four  hens,  and  two 
days'  riding  with  a  wagon,  &c.,  all  of  which 
indentures  are  to  be  entered  into  between  the 
parties  (as  soon  as  the  above  sums  are  paid), 
containing  such  covenants  and  conditions 
&c.,  which  indentures  and  the  survey  the  de- 
fendant was  to  pay  for. 

The  defendant  produced  several  receipts, 
from  the  5>th  of  May,  1H08.  from  the  lessor  to 
him,  of  various  sums  of  money  paid  on  this 
contract  ;  and  a  receipt  of  the  lessor,  dated 
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16th  April,  1808,  "for  twenty-five  bushels  of 
wheat  on  account  of  rent  due." 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court. 

Per  Ouriam.  The  defendant,  by  the  agree- 
ment, was  to  be  entitled  to  a  deed  of  the  prem- 
ises on  the  payment  of  certain  moneys  ;  but, 
in  the  meantime,  he  was  put  or  continued  in 
possession,  and  was  to  pay  an  annual  rent,  and 
the  rent  for  one  year,  at  least,  was  paid  and  ac- 
cepted. Whether  the  defendant  would  ever 
entitle  himself  to  his  deed  was  uncertain,  but 
in  the  meantime  he  was  a  tenant,  and  paid 
rent  as  such,  and  was  consequently  entitled  to 
notice  to  quit.  The  cases  of  Right  v.  Beard, 
1'3  East,  209;  of  .Doe  v.  Watte,  7  Term  Hep., 
83,  and  of  Jackson  v.  Wilsey,  9  Johns.  Hep., 
267,  are  much  in  point  in  favor  of  the  right  of 
the  defendant  to  notice. 

Judgment  for  the  defendant. 
Cited  in— 13  Johns.,  Ill ;  7  Cow..  750. 


336*]  *JACKSON,  ex  dem  LIVINGSTON, 

v. 
KISSELBRACK. 

Ejectment — Agreement  for  Present  Demise  with 
Covenant  for  Further  Leone,  Held  a  Lease — 
Parol  Evidence  of  Disclaimer,  Inadmissible. 

A  memorandum  of  an  agreement  dated  the  15th 
January,  1798,  between  L.  and  K.,  stated  that  L. 
"  hath  set  and  to  farm  let  unto  K.  all  that  farm," 
&c.,  "for  the  rent  of  20  good  bushels  of  winter  wheat, 
&c..  yearly,  for  and  during1  the  term  of  the  natural 
life  of  K.  and  E.,  his  wife,  the  place  to  be  surveyed 
on  or  before  the  1st  June  next,  and  then  the  said  K. 
is  to  take  a  lease  for  the  same,"  &c.  K.  having1  held 
possession  for  14  years,  and  paid  rent  under  this 
agreement,  it  was  neld  to  amount  to  a  lease  or  pres- 
ent demise  and  that  an  interest  having  passed  under 
it,  parol  evidence  of  a  disclaimer  was  inadmissible. 

Citations— 1  T.  R.,  735 ;  2  Id.,  739 ;  5  Id.,  163 ;  6  East, 
530;  2  Bl.  Rep..  963;  3  Cruise.  367. 

THIS  was  an  action  of  "ejectment  for  lands  in 
the  town  of  Gallaiiu,  in  the    Manor   of 
Livingston.    The  cause  was  tried  in  September, 
1812.  before  Mr.  Justice  Van  Ness. 

The  title  of  the  lessor  to  the  Manor  of  Liv- 
ingston was  admitted.  The  defendant  gave 
in  evidence  the  following  instrument :  "  Mem- 
orandum of  an  agreement  made  the  15th  Jan- 
uary, 1798,  between  Henry  Livingston,  of 
America,  and  Yury  Kisselbrack,  of  the  town 
of  Livingston,  witnesseth:  that  the  said  Henry 
Livingston  hath  set  and  to  farm  let  unto  the  said 
Yury  Kisselbrack  all  that  farm, «&c.,  situate &c., 
in  the  Manor  of  Livingston,  &c.,  for  the  rent  of 
twenty  bushels  of  good  winter  wheat  and  four 
fat  hens,  yearly  and  every  year,  for  and  during 
the  term  of  the  natural  life  of  him,  the  said 
Yury,  and  Elsie,  his  wife,  the  place  to  be  sur- 
veyed on  or  before  the  first  day  of  June  next 
ensuing  this  date,  and  then  the  said  Yury  Kis- 
selbrack is  to  take  a  lease  for  the  same;  and  in 
consideration  that  the  said  Yury  has  never 
paid  the  said  Henry  purchase  money,  it  is  mut- 
ually agreed  between  them,  that  if  the  said 
Yury  sells  or  assigns  over  the  place,  he  or  his 
heirs  shall  pay  the  said  Henry,  or  his  heirs,  the 
one  third  part  of  the  money  he  sells  or  assigns 
the  same  for.  It  is  further  understood  by  the 
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parties  to  these  presents,  that  the  first  rent  is  to 
be  paid  on  the  1st  day  of  January,  1799,  and  the 
farm  to  contain  eighty  acres  of  land.  In 
witness,"  &c. 

The  defendant  also  gave  in  evidence  a  re- 
ceipt dated  February,  1810,  for  forty -one  bushels 
of  wheat,  for  rent. 

The  plaintiff  proved  a  notice  to  quit  served 
by  him  on  the  defendant  dated  17th  August, 
1811,  for  the  1st  March,  1812.  The  demise 
laid  in  the  declaration  was  on  the  1st  January, 
1812. 

"to  show  a  disclaimer,  the  plaintiff  called  a 
witness,  who  staled  that  in  the  winter  of  1811 
the  defendant  said  the  lessor  owned  only  two 
pieces  of  land  in  the  Manor  of  Livingston, 
neither  of  which  included  the  premises.  In 
the  spring  of  1811,  the  witness  informed  the 
defendant  that  his  lease  was  made  out,  and 
advised  him  to  take  it  and  pay  his  rent  as 
usual ;  and  the  defendant  refused  to  take  his 
lease  and  comply  with  the  terms  of  his  agree- 
ment ;  and  expressly  denied  the  plaintiff's  title. 
Several  other  witnesses  were  sworn  to  the  same 
point. 

*A  verdict  was  taken  for  the  plaint-  [*337 
iff,  subject  to  the  opinion  of  the  court  on  a 
case  containing  the  above  facts. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  question  presented  by  this  case  is, 
whether  the  instrument  produced  amounted  to 
an  actual  lease  or  only  to  an  agreement  for  a 
lease.  There  are  words  of  present  demise,  to 
wit:  "  Hath  set  and  to  farm  let."  The  estate 
granted  and  the  terms  of  the  demise  are  quite 
definitive  and  explicit ;  but  it  provides  that  a 
lease  shall  be  given  at  a  future  day.  This  last 
circumstance  has  generally  given  a  character 
to  the  instrument  of  an  agreement  for  a  lease, 
as  contradistinguished  from  a  present  demise. 
None  of  the  cases  will  be  found  to  contradict 
the  position  that  where  there  are  apt  words  of 
present  demise,  and  to  these  are  superadded  a 
covenant  for  a  further  lease,  the  instrument  is 
to  be  considered  as  a  lease,  and  the  covenant  as 
operating  in  the  nature  of  a  covenant  for  fur- 
ther assurance.  In  Ooodtitle  v.  Way,  1  Term 
Rep.,  735;  Doev.  Clare,  2  Term  Rep.,  739; 
Doev.  Ashburner,  5  Term  Rep.,  163;  Doe  v. 
Smith,  6  East,  530,  there  are  no  words  aptly 
and  precisely  importing  present  demises,  and 
it  was  held  that  in  providing  for  the  execution 
of  leases,  infuturo,  it  was  the  intention  of  the 
parties  that  the  instruments  should  not  operate 
as  leases.  In  Doe  v.  Ashburner,  5  Term  Rep., 
163,  the  case  of  Barry  v.  Nugent,  in  error 
from  the  King's  Bench  in  Ireland,  was  admit- 
ted by  Lord  Kenyon  to  be  correctly  decided. 
The  words  were,  "be  it  remembered  that  J. 
Barry  hath  let,  and  by  these  presents  doth  de- 
mise." The  instrument  contained  an  agree- 
ment that  leases,  with  powers  of  distress  and 
clauses  of  re-entry,  &c.,  be  drawn  and  signed 
at  the  request  of  either  party.  On  this  case 
the  Court  of  King's  Bench  was  clearly  of 
opinion  that  the  articles  operated  as  a  present 
demise ;  and  that  the  agreement  for  a  more 
formal  lease  was  merely  in  further  assurance. 
In  speaking  of  this  case,  Lord  Kenyon  said 
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the  words  were  express  and  unequivocal,  and 
could  have  no  other  meaning  than  that  given 
to  them,  namely,  that  they  should  operate  as 
a  present  demise.  The  case  of  Baxter  v. 
Browne,  2  Bl.  Rep.,  973,  is  much  in  point. 
The  agreement  was  to  grant  a  lease  to  Browne 
of  the  premises,  and  they  did  thereby  set  and 
let  to  him  all,  <fcc.,  provided  that  the  said  lease 
shall  be  void  on  non-payment  of  rent,  &c.,  and 
that  such  lease  shall  contain  the  usual  cove- 
338*]  nants,  &c.  The  defendant  entered  *in 
pursuance  of  the  agreement,  and  paid  rent ; 
and  it  was  held  by  all  the  judges  that  it  was 
clearly  a  good  lease  in  presenti,  with  an  agree- 
ment to  execute  a  more  formal  and  perfect 
lease  in  Juturo.  They  observed  that  the 
operative  words  "  let  and  set"  are  in  the  pres- 
ent tense  ;  they  laid  stress  on  the  fact  that 
there  had  been  a  possession  of  fourteen  years, 
and  the  acceptance  of  rent,  observing  "  that 
under  such  circumstances,  if  the  words  of  the 
lease  can  import  an  immediate  legal  demise, 
the  court  will  support  it  as  such  ;  "  and  they 
add,  "that  it  will  be  evident  from  the  cases 
cited  which  we  have  looked  into  and  com- 
pared." 

In  the  present  case  the  lease  contained  words 
of  present  demise,  and  the  defendant  has  held 
under  it  for  about  fourteen  years.  It  is  im- 
possible to  distinguish  this  case  from  Baxter  v. 
Browne  ;  and  I  presume,  after  so  long  a  pos- 
session under  the  instrument,  and  an  acquies- 
cence by  the  lessor  of  the  plaintiff,  the  court 
will  give  it  the  construction  contended  for  by 
the  defendant,  if  they  legally  can.  It  is  un- 
necessary to  compare  and  examine  the  various 
cases  which  have  been  determined,  involving 
the  consideration  of  a  lease,  or  an  agreement 
for  a  lease  ;  it  is  believed  that  there  is  no  case 
of  a  present  demise,  by  apt  words,  followed 
by  a  possession,  in  which  the  instrument 
has  not  been  held  to  pass  an  immediate  in- 
terest. 

If  an  interest  passed,  no  subsequent  dis- 
claimer by  parol  can  abrogate  it,  for  a  free- 
hold interest  cannot  be  devested  by  words  in 
pain.  (3  Cruise,  367.) 

Judgment  for  Ihe  defendant. 

Cited  in-15  Johns.,  :i51 ;  16  Johns.,  177 ;  4  Cow.,  327, 
593 ;  5  Cow.,  134 ;  2  Wend.,  440 ;  »  N.  Y.,  27  ;  2  Barb., 
417  ;  38  Mich.,  330,  331. 


SMITH,  ex  dem.  TELLER, 


G.  <te  P.  LORILLARD. 

Ejectment — Infant  Heir*  Driven  Out  by  Public 
Enemy — Equity  of  Jus  Postlitninii  Revetted 
—  Posxexxion  on  Removal  of  Hostile  Force — 
Prior  Pomse*sion  of  Ancestor  Prima  Facie 
Evidence  of  Right. 

T.  entered  into  poss-jssion  of  land  in  \ew  York, 
in  1769,  on  which  he  had  built  a  house,  two  or  throe 
years  before,  and  continued  in  possession  until  his 
death,  in  1775;  and  his  family  continued  in  posses- 
sion afterwards  until  they  were  expelled  by  the 
British,  in  1  ',',<; ;  and  no  possession  was  taken  of  the 
premises  until  17«">,  when  L.  entered  on  the  premises 
as  a />'>««  ti'k  purchaser,  and  continued  in  po88f3fl«lon 
as  owner  until  1810,  when  the  heirs  <>t  T.  brought  an 
action  of  ejectment  to  recover  the  possession.  It  was 
held  that  the  prior  possession  of  T.  was  priinu  fticic 
evidence  of  rig-lit,  and  that  it  was  not  necessary 


that  the  plaintiff  should  show  either  a  possession  of 
twenty  years  or  a  paper  title. 

A  prior  possession  for  less  than  twenty  years  forms 
a  presumption  of  title,  sufficient  to  put  the  tenant 
on  his  defense ;  but  it  must  appear  that  such  prior 
possession  of  the  plaintiff  was  not  voluntarily  relin- 
quished, without  the  animus  revertendi,  and  that 
subsequent  possession  of  the  defendant  was  ac- 
quired by  mere  entry  without  any  lawful  right. 

Where  the  first  possessor  died,  and  a  descent  was 
cast,  and  the  infant  heirs  were  driven  from  the  act- 
ual possession  by  a  public  enemy,  the  possession 
was  considered,  by  the  equity  of  the  jus  postliminii, 
as  revested  in  the  heirs,  on  the  removal  of  the 
hostile  force. 

Citations— 2  Saund.,  110;  6  Johns.,  218  ;  9  Johns., 
174  ;  2  Johns,  22 ;  3  Johns.,  388  ;  4  Johns.,  202  ;  Jenk. 
Cent.,  42 ;  Cro.  Eliz.,  437. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  possession  of  a  lot  of  ground  in 
Chamber  Street,  in  the  6th  ward  of  the  City  of 
*New  York.  The  cause  was  tried  be-  [*339 
fore  Mr.  Justice  Van  Ness,  at  the  New  York 
sittings,  on  the  12th  December,  1811. 

The  case  of  Smith,  ex  dem.  Tetter,  v.  Burtis 
&  Woodward,  reported  ante,  Vol.  IX.,  p.  174, 
arose  in  an  action  of  ejectment  for  a  part  of 
the  ground  claimed  by  the  lessors  of  the 
plaintiff  under  the  same  title,  and  the  evidence 
given  on  the  trial  of  that  cause  was  again  pro- 
duced on  the  trial  of  this  suit. 

Several  additional  witnesses  as  to  the  posses- 
sion, both  on  the  part  of  the  plaintiff  and  of 
the  defendant,  were  examined,  on  this  trial, 
but,  as  the  leading  facts  bearing  on  the  points 
decided  by  the  court  are  stated  by  the  Chief 
Justice,  in  the  opinion  delivered  by  him,  it  is 
unnecessary  to  detail  the  voluminous  mass  of 
evidence  adduced  as  to  the  situation  of  the 
land  called  the  negroes'  burying-ground,  and 
as  to  the  different  possessions  taken  of  parts 
of  it. 

The  defendants  read  in  evidence  a  deed  of 
partition  of  the  negroes'  burying-ground,  dated 
the  6th  January,  1795,  between  Henry  H. 
Kip,  Abraham  I.  Van  Vleeck,  John  and 
Samuel  Kip,  of  the  first  part,  Samuel  Breese 
and  Aaron  Burr,  surviving  executors  and  trust- 
tees  of  Samuel  Bayard,  deceased,  of  the  sec- 
ond part;  Theophilus  Beekman  and  Elizabeth, 
his  wife,  only  child  and  heiress-at-law  of  Vin- 
cent Matthews,  by  Elizabeth,  his  wife,  of  the 
second  part ;  Isaac  Van  Vleeck  of  the  third 
part,  and  Daniel  Denniston  of  the  fourth 
part. 

Also,  a  deed  dated  6th  October,  1796.  from 
Henry  H.  Kip,  Samuel  Breese,  Isaac  Van 
Vleeck,  and  Daniel  Denniston,  to  the  corpora- 
tion of  the  City  of  New  York,  for  a  triangular 
piece  of  land  or  gore,  part  of  the  land  allotted 
to  the  said  Breese,  Van  Vleeck,  and  Dennis- 
ton,  by  the  said  deed  of  partition. 

The  defendant  proved  by  Isaac  Mead,  one  of 
the  commissioners  appointed  to  make  partition 
of  the  negroes'  burying-ground,  that  the  same 
was  distributed  into  lots,  and  divided  into 
shares,  according  to  the  map  which  was  pro- 
duced, and  the  deed  of  partition,  which  con- 
tained a  deduction  of  title  to  the  several  par- 
ties interested.  The  witness  testified  that  im- 
provements were  made  on  the  land  immedi- 
ately after  the  division.  The  defendants  also 
read  in  evidence  a  dned  from  Aaron  Burr  and 
Samuel  Breese,  surviving  executors,  Ac.,  of 
the  last  will  of  Samuel  Bayard,  dated  the  1st 
May,  1796,  for  the  consideration  of  five  hun- 


JOHNS.  REP.,  10. 


N.  Y.  R.,  4. 


67 


1057 


339 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1813 


dred  and  sixty  pounds  to  Peter  Lorillard,  one 
of  the  defendants,  for  the  lot  No.  15,  being 
the  premises  in  question,  which  deed  was  in 
the  usual  form  of  deeds  from  executors,  con- 
taining no  covenant,  of  seisin,  &c. 
34O*]  *The  defendants  then  submitted  to 
the  judge  whether  they  had  not  shown  enough 
to  bar  the  plaintiff's  recovery.  1.  By  proof  of 
an  adverse  possession  for  fourteen  or  tifteen 
years  ;  and  2.  By  showing  an  adverse  posses- 
sion for  twenty  years.  On  the  first  point,  the 
judge  ruled  that  enough  had  not  been  shown 
by  The  defendants,  and  on  the  second  question 
he  declined  giving  any  opinion,  it  being  a 
mixed  question  of  law  and  fact.  The  defend- 
ants excepted  to  the  opinion  of  the  judge  on 
the  first  point. 

The  defendants,  in  order  to  show  a  title  out 
of  the  lessors  of  the  plaintiff,  gave  in  evidence 
an  exemplification  of  a  patent  to  Johannis 
Kip,  Lucas  Kiersted,  and  William  Teller, 
dated  the  10th  April,  1696,  from  Governor 
Fletcher,  the  location  of  which  they  assumed 
as  covering  the  premises  in  question. 

Charles  I.  Kip,  a  witness  for  the  defendants, 
testified  that  he  was  eighteen  years  of  age,  and 
that,  about  four  years  before  his  examination, 
Henry  II.  Teller  called  on  the  witness'  father, 
James  H.  Kip,  and  in  a  conversation,  Henry 
R.  Teller  told  the  witness'  father  that  he 
claimed  the  negroes'  burying-ground  under  a 
patent  to  Kip,  Kiersted  a*nd  Teller,  from  Gov- 
ernor Fletcher,  and  under  William  Teller,  one 
of  the  patentees  ;  that  he  claimed  the  whole,  in 
right  of  survivorship  of  the  said  William 
Teller,  or  one  third  part  thereof  ;  and  the  said 
Teller  admitted  that  the  whole  of  the  negroes' 
burying-ground  was  covered  by  the  said  pat- 
ent, and  said  that  if  the  witness'  father 
would  join  with  him  (Teller),  he  would  gain  a 
third  of  the  patent  ;  that  a  copy  of  the  parti- 
tion deed  being  shown  to  the  said  Teller,  he 
said  he  was  deprived  of  his  right  by  it. 

The  patent  to  Kip,  Kiersted  and  Teller,  re- 
cited that  Anthony  Colve,  Governor-General  of 
New  Netherlands,  &c.,  had,  by  deed,  dated  the 
14th  October,  1673,  granted  and  assigned  unto 
Cornelius  Van  Bursum  a  certain  parcel  of 
land,  lying  on  Manhattan  Island,  northwest 
from  the  windmill,  beginning  at  the  north  of 
the  high  way  leading  to  the  Calkhook,  &c.,  and 
that  John  Kip,  Luke  Kiersted,  and  William 
Teller  had  presented  a  petition,  praying  a 
grant  or  confirmation  of  the  said  parcel  of 
land,  and  the  patent  thereupon  grants  the  same 
to  them  and  to  their  heirs  and  assigns  forever. 

The  defendants  then  gave  in  evidence  the 
will  of  Cornelius  Van  Bursum,  dated  the  16th 
June,  1680.  making  his  wife  Sarah  his  univer- 
sal heir.  The  will  of  Sarah  Roeloff,  dated  the 
29th  July,  1693,  by  which  she  devises  her  es- 
341*]  late  to  her  several  children,  *by  her 
deceased  husband  Hans  Kiersted,  to  wit  :  Roe- 
loff, Blandina,  Joachim,  Lucas,  Catharine,  Ja- 
cobus and  Rachel  ;  and  appointed  Johannis 
Kip,  Lucas  Kiersted,  and  AVilliam  Teller  her 
executors,  and  overseers  of  her  property,  &c. 

The  defendants  proved  that  the  original 
grant  from  Anthony  Colve  to  Cornelius  Van 
Bursum,  recited  in  the  letters  patent  above 
mentioned,  was  not  to  be  found  in  the  secre- 
tary's office,  nor  any  record  thereof  ;  but  they 
produced  a  certified  copy  of  the  petition  to 
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Governor  Fletcher  for  the  patent  of  confirma- 
tion, which  stated  that,  in  1673,  Cornelius  Van 
Bursum  did  obtain  a  grant  or  patent  from 
Governor  Colve,  for  a  certain  parcel  of  land^ 
describing  it  as  in  the  patent,  "which  said 
land,  by  the  death  of  Cornelius  and  his  wife, 
had  devolved  upon  the  petitioners  ;  and  for 
the  better  confirmation  of  their  title,  they 
prayed,"  &c. 

The  defendant  next  gave  in  evidence  a  deed 
from  Roeloff  Kiersted  to  Johannis  Kip,  dated 
the  8th  July,  1699,  reciting  that  Cornelius  Van 
Bursum  died  possessed  of  a  piece  of  land  (de- 
scribing it  as  in  the  said  patent),  which  was 
granted  by  the  Honorable  Anthony  Colve, 
Governor-General,  by  his  deed,  dated  the  14th 
October,  1673,  and  whereas  there  is  a  confir- 
mation of  the  said  lands,  since  granted  to  the 
said  Johannis  Kip,  Lucas  Kiersted,  and  Will- 
iam Teller,  in  the  right  of  themselves  and  the 
children  of  the  said  Cornelius  Van  Bursum, 
dated  the  10th  April,  1696,  and  whereas  the 
said  Roeloff  Kiersted,  as  one  of  the  children 
of  the  said  Sarah,  had  a  right  to  one  eighth 
part  of  the  said  lands  ;  and  the  deed  then  con- 
veyed all  the  right,  title,  &c.,  of  Roeloff  Kier- 
sted to  the  said  one  eighth  part  to  the  said  Jo- 
hannis Kip.  This  deed  was  witnessed  by  Will- 
iam Teller  and  Lucas  Kiersted,  two  of  the 
patentees  named  in  the  patent  of  confirmation, 
and  by  Jacobus  Kiersted,  as  the  subscribing 
witnesses. 

The  defendants'  counsel  then  read  in  evi- 
dence the  eleventh  article  of  the  capitulation 
of  the  27th  August,  1664,  between  the  Dutch 
and  English,  by  which  it  is  stipulated,  that 
"the  Dutch  here  shall  enjoy  their  own  cus- 
toms concerning  their  inheritances  ; "  and  the 
proclamation  of  Governor  Andross,  of  the  9th 
November,  1674,  in  which  it  is  declared  that 
the  book  of  laws  formerly  established,  and  in 
force  under  his  Royal  Highness,  is  again  con- 
firmed, &c.  It  was  then  proved  from  Smith's 
History  of  New  York,  pp.  72  and  73,  that  the 
first  Colonial  Legislature  met  in  New  York  in 
1691,  in  order  to  show  when  the  first  statute 
concerning  wills  was  passed. 

*The  recitals  in  the  letters  patent  f*342 
from  Governor  Fletcher  to  Kip,  Kiersted  and 
Teller,  with  the  evidence  above  stated,  were 
relied  upon  by  the  defendants'  counsel  as 
proof  of  the  grant  or  patent  from  Anthony 
Colve  to  Cornelius  Van  Bursum,  and  of  the 
contents  thereof,  and  the  same,  with  the  peti- 
tion for  the  patent,  the  wills  of  Cornelius  Van 
Bursum  and  Sarah  Roeloff,  and  the  deed  from 
Roeloff  Kiersted  to  Johannis  Kip,  were  relied 
upon  as  evidence  that  the  letters  patent  of 
confirmation  were  granted  to,  and  taken  by, 
Kip,  Kiersted  and  Teller,  as  trustees,  in  trust 
for  the  children  and  devisees  of  Sarah  Roeloff, 
and  not  in  their  own  right,  and  that  the  trust 
had  been  executed. 

The  defendants  proved  that  Jacobus  Kip 
was  the  eldest  son  of  Johannis  Kip,  the  pat- 
entee, by  Catharine,  a  daughter  of  Sarah  Roe- 
loff ;  that  John  Kip,  the  eldest  son  of  Jacobus 
Kip,  died  a  bachelor,  and  Henry  Kip,  his 
eldest  brother,  died  about  sixteen  years  ago. 
He  had  six  children,  three  of  whom  survived 
him,  to  wit  :  Henry  H.  Kip,  the  eldest,  who 
died  a  bachelor,  in  1798 ;  John  H.  Kip,  the 
next  son,  died  about  ten  days  after  Henry, 
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leaving  a  daughter,  now  the  wife  of  Lynde 
Catlin,  and  James  H.  Kip,  now  living  on  the 
negroes'  buryiug-ground. 

It  was  also  proved  that  Elizabeth,  the  wife 
of  Daniel  Denniston,  was  the  only  child  of 
Luke  Kiersted,  who  was  the  only  son  of  John 
Kiersted,  who  was  the  oldest  son  of  Lucas 
Kiersted,  the  patentee.  Several  witnesses  were 
then  examined  as  to  the  situation  of  the  ne- 
groes' burying-ground,  and  the  possessions  on 
it. 

The  counsel  for  the  defendants  next  offered 
in  evidence  a  deed  dated  the  llth  of  Septem- 
ber, 1753.  from  William  Teller,  John  Teller, 
Jacobus  Teller,  and  Jacobus  Stoutenburgh  and 
Mary,  his  wife,  to  Mary  Van  Vleeck,  and 
which,  by  an  indorsement  thereon,  was  stated 
to  have  been  executed  by  William  Teller,  the 
21st  of  November,  1754,  and  his  execution  of 
it  appeared,  by  another  indorsement,  to  have 
been  proved  before  a  master  in  Chancery,  by 
John  Hertell.  one  of  the  subscribing  wit- 
nesses, on  the  5th  of  February,  1808.  Hertell 
was  produced  as  a  witness  on  the  part  of  the 
defendants,  and  testified  that  he  was  present 
and  saw  William  Teller  execute  the  deed  in 
1754,  and  that  he  saw  Abraham  Brusher,  the 
other  subscribing  witness,  subscribe  it  as  wit- 
ness ;  that  both  the  witnesses  lived  with  Henry 
Van  Vleeck,  the  son  of  Mary  Van  Vleeck  ; 
and  who  acted  in  behalf  of  his  mother  in  the 
purchase  of  the  property  conveyed  by  the  deed 
to  her  ;  that  William  Teller  was  not  personally 
343*J  known  to  *him,  but  he  saw  the  person 
who  so  executed  the  deed  several  times  after- 
wards, and  he  was  called  William  Teller. 
That  Mary  Van  Vleeck  was  in  possession  of  a 
part  of  the  negroes'  burying-ground  before  and 
at  the  time  of  the  execution  of  the  deed,  being 
an  acre  or  more  inclosed,  extending  from  the 
pottery  towards  Broadway,  with  a  pottery 
thereon,  occupied  by  one  Corselis  under  her. 
The  witness  also  proved  the  death  of  Brasher, 
the  other  subscribing  witness,  in  New  Jersey, 
during  the  Revolutionary  War,  and  also  his 
handwriting  as  a  subscribing  witness.  On  this 
proof,  the  deed  w.ts  offered  in  evidence  as  the 
deed  of  the  grantors  therein  named,  but  it  was 
objected  to  by  the  plaintiff's  counsel  as  the 
deed  of  any  other  person  but  William  Teller. 
The  judge  permitted  the  deed  to  be  read,  as  a 
deed  duly  proved  as  to  William  Teller,  and  as 
an  ancient  deed  with  respect  to  the  other 
grantors. 

The  defendants  having  rested  the  cause,  the 
plaintiff's  counsel  read  in  evidence  the  original 
will  of  Johannis  Kip,  one  of  the  parties, 
dated  10th  of  September,  1702,  and  proved  on 
the  4lh  of  November,  1704.  Several  other 
witnesses  were  also  produced  as  to  the  situa- 
tion and  possession  of  the  negroes'  burying- 
ground.  One  of  them  testified  that  he  was 
born  in  17(5!).  and  remembered  that  I.  Teller 
lived  in  a  lirick  house  fronting  on  Broadway, 
and  on  what  was  culled  the  negroes'  burying- 
ground  ;  that  the  witness  left  the  city  during 
the  Revolutionary  War,  and  went  to  England; 
that  he  returned  in  175)1,  and  saw  the  ruins  of 
the  cellar  of  Teller's  house,  and  took  some 
bricks  from  it  to  assist  in  building  a  house  ; 
that  a  Mrs.  Swart  lived  in  tin-  Teller  house 
after  the-  family  had  left  it,  and  that  she  said 
she  had  been  left  in  the  house  when  Mrs. 
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Teller  went  away,  and  that  the  British  had 
driven  her  out  of  it.  Maps  of  the  city  made 
in  1730  and  in  1756  were  produced  by  the 
counsel  at  the  trial,  and  which  were  used  on 
the  argument.  Several  witnesses  were  then 
examined  on  the  part  of  the  defendant  as  to 
the  situation  of  the  possessions  on  the  negroes' 
burying-ground. 

The  last  will  and  testament  of  WilliamTeller, 
the  patentee,  dated  the  25th  of  June,  1710,  was 
read  in  evidence,  by  which  it  appeared  that  hie 
children  were  William,  John,  Jacobus  and 
Margaret.  The  defendants'  counsel  also  pro- 
duced and  read  in  evidence  a  deed,  dated  the 
7th  of  June,  1766,  from  Colin  Van  Gelder  and 
his  wife,  Edward  Stevenson  and  his  wife,  to 
Henry  Kip,  containing  various  recitals,  and  a 
deduction  of  title  in  the  grantors  to  two  eighths 
and  one  fourth  of  an  eighth  part  of  the  land 
*granted  to  Cornelius  Van  Bursum,  [*344 
&c.,  and  conveying  to  Henry  Kip,  his  heirs 
and  assigns  forever. 

It  was  admitted  that  Henry  R.  Teller  was 
baptized  on  the  14th  of  July.  1765,  and  that  he 
was  in  the  City  of  New  York,  in  Julv,  1792. 
Several  witnesses  were  then  examined  on  the 
part  of  the  defendant,  and  others  on  the  part 
of  the  plaintiff,  as  to  the  several  possessions  on 
the  ground  called  the  negroes'  burying-ground. 

The  judge  charged  the  jury  that  neither  par- 
ty had  shown  a  documentary  title  ;  that  the 
plaintiff  had  shown  an  actual  and  undisturbed 
possession  of  the  premises  for  seven  or  eight 
years,  at  least,  before  the  war,  which  was  suf- 
ficient to  entitle  him  to  recover,  unless  the  de- 
fendant had  shown  an  adverse  possession  for 
twenty  years,  or  a  subsisting  title  out  of  the 
lessors  of  the  plaintiff.  That  there  was  no 
evidence  of  an  adverse  possession  of  the  prem- 
ises in  question  for  twenty  years,  for  the  pos- 
session of  the  Broadway  lots  and  the  Kiersted 
lots  were  not  to  be  considered  as  a  possession 
of  the  premises  in  question. 

That  the  defendants  had  attempted  to  show 
a  subsisting  title  out  of  the  lessors  of  the  plaint- 
iff :  1.  Under  the  patent  to  Kip,  Kiersted 
and  Teller.  2.  Under  the  deed  to  Maria  Van 
Vleeck. 

That  the  patent  vested  in  the  patentees 
either  an  absolute  estate  in  their  own  right,  or 
an  estate  in  trust ;  that  if  the  patent  had  vested 
an  estate  in  their  own  right,  and  there  had 
been  no  severance  of  the  joint  tenancy,  the 
whole  estate  would  have  vested  in  the  sur- 
vivor (Teller);  if  there  had  been  a  severance  of 
the  joint  tenancy,  then  each  of  the  patentees 
would  have  been  entitled  to  a  third.  If  it  was 
an  estate  in  trust  (and  the  defendants  were 
precluded  by  the  partition  deed  from 
contending  that  any  other  estate  vested), 
then  it  was  incumbent  on  the  defendants  to 
show  in  whom  each  eighth  was  vested  ;  and 
in  proportion  as  that  was  shown,  and  no 
further,  would  the  plaintiff  be  barred  of  a 
recovery  ;  that  the  defendants  had  not  shown 
a  title  from  Johannis  Kip,  one  of  the 
patentees,  by  descent  ;  that  his  will,  which 
liad  been  produced,  had  destroyed  the  de- 
scent which  had  been  attempted  to  be 
proved  ;  that  if  the  jury  believed  that  a  regular 
|  title,  by  descent,  had  been  proved  from  Lucas 
Kiersted  for  one  eighth,  and  from  Catherine 
Kiersted  for  another  eighth  (which  he  thought 
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had  been  satisfactorily  done),  that  then  there 
was  six  eighths  of  the  whole  to  which  the  de- 
fendants had  not  proved  any  title  in  them- 
selves, or  out  of  the  lessors  of  the  plaint- 
iff. 

That  with  respect  to  the  deed  of  1753,  to 
#45*1  Maria  Van  Vleeck,  *if  the  jury  be- 
lieved it  to  be  a  genuine  deed  (and  he  thought 
it  ought  to  be  so  considered),  and  covered  the 
whole  of  the  premises  in  question,  and  con- 
veyed the  whole  of  Teller's  claim,  then  the 
plaintiff  could  not  recover  ;  that  it  was  for  the 
jury  to  determine  whether  it  was  genuine  or 
not,  and  if  genuine,  whether  it  covered  the 
premises  in  question  ;  that  the  partition  deed 
produced  by  the  plaintiff  was  no  evidence  of 
title;  that  it  was  a  singular  instrument,  stating 
pedigrees  and  deductions  of  title,  which  the 
defendant  had  not  attempted  to  prove  except 
in  the  instances  above  mentioned. 

The  jury  found  a  verdict  for  the  plaintiff  for 
six  eighths  of  the  premises  in  question. 

On  a  motion  for  a  new  trial  the  following 
points  were  stated  by  the  counsel  for  the  de- 
fendants : 

1.  That  the  motion  by  the  defendants'  coun- 
sel at  the  trial,  that  the  plaintiff  should  be 
called  on  to  give  further  evidence,  ought  to 
have  been  granted  by  the  judge. 

2.  That  the  plaintiff  did  not  show  any  title  or 
possession  to  warrant  a  verdict  in  his  favor. 

3.  That  the  adverse  possession  of  the  prem 
ises,  shown  on  the  part  of  the  defendants,  was 
sufficient  to  have  barred  a  recovery   by  the 
plaintiff,  and  that  the  decision  of  the  judge  on 
that  point  was  erroneous. 

4.  That  the  defendant  showed  a  sufficient 
title  to  the  premises,  out  of  the  lessors  of  the 
plaintiff,  to  bar  the  plaintiff 's  recovery. 

5.  That  the  evidence  offered  by  the  defend- 
ants and  rejected  by  the  judge  ought  to  have 
been  admitted. 

6.  That  the  judge  misdirected  the  jury. 

7.  That  the  verdict  was  against  law  and  evi- 
dence. 

Mr.  8.  Jones,  Jr.,  for  the  defendants.  The 
plaintiff  did  not  show  a  possession  sufficient  to 
carry  the  cause  to  the  jury ;  and  the  motion 
for  a  nonsuit  ought  to  have  been  granted  by 
the  judge.  It  was  a  mere  naked  possession, 
unaccompanied  by  any  documentary  title 
whatever.  Such  a  possession  for  a  less  period 
than  twenty  years  is  not  sufficient  to  entitle 
the  plaintiff  to  recover.  It  is  a  maxim,  in  re- 
gard to  the  action  of  ejectment,  that  the  plaint- 
iff must  recover  on  the  strength  of  his  own 
title.  The  actual  possession  by  the  defendant 
is  prima  facie  evidence  of  the  title  against  all 
the  world  ;  and  he  is  not  to  be  turned  out  of 
his  possession,  unless  by  the  party  who  can 
show  an  actual  right  to  possession,  or  right  of 
34O*]  *property.  (2  Bl.  Com,,  195,  196  ;  3 
Cruise's  Dig.,  368  ;  1  Last.,  266  a.)  To  give  this 
right  of  possession,  there  must  have  been  either 
a  continued  possession  for  five  years  by  the  dis- 
seisor,  in  case  of  a  disseisin  and  in  a  descent 
cast,  or  an  uninterrupted  possession  for  twen- 
ty years.  No  entry  can  be  made  on  land  within 
twenty  years  after  the  right  or  title  has  ac- 
crued (sess.  24,  ch.  183,  sec.  3;  Runn.,  14; 
Burr.,  119) ;  and  from  analogy,  twenty  years' 
uninterrupted  possession  would  be  a  good  de- 
fense against  the  right  of  possession. 
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Possession  is  never  presumed  but  in  favor  of 
the  person  having  the  right.  And  no  person 
can  avail  himself  of  a  prior  possession  but 
him  who  has  the  right.  The  moment  the  pos- 
session of  the  lessor's  ancestor  ceased,  no  mat- 
ter from  what  cause,  that  moment  there  was 
an  end  of  his  apparent  title  ;  it  was  gone  for- 
ever, unless  it  had  continued  for  twenty  years, 
so  as  to  give  the  right  of  possession. 

Admitting  that  J.  Teller  took  possession  in 
1766,  though  we  contend  that  he  was  not  in 
possession  before  1768,  or  1769,  yet  from  1766 
to  1776,  is  only  ten  years.  Now,  if  he  can  re- 
cover on  an  antecedent  naked  possession  of  ten 
years,  or  for  any  period  short  of  twenty  years, 
he  may  recover  on  a  possession  of  one  year  or 
one  month. 

[KENT,  Ch.  J.  There  is  a  case  in  2  Saund. , 
110,  Allen  v.  Rivington,  which  seems  to  be 
against  your  doctrine.] 

[Mr.  T.  A.  Emmet.  So  is  the  case  of  Bate- 
man  v.  Allen,  in  Cro.  Eliz.,  347.] 

In  the  cases  of  Allen  v.  Rivington,  and  Bate- 
man  v.  Allen,  it  will  be  found  that  the  defend- 
ants entered  upon  the  prior  possessors  and 
ousted  them.  Here  the  defendants  entered  on 
vacant  land.  Those  cases,  therefore,  are  not 
applicable.  If  the  doctrine  of  the  lessors  is  to 
prevail,  a  possession  taken  of  vacant  land  and 
continued  uninterruptedly  for  nineteen  years, 
may  be  destroyed  by  a  prior  naked  possession 
for  one  year  taken  fifty  years  before. 

In  ejectment,  the  inquiry  is  not  as  to  the 
title  of  the  defendant.  The  issue  between  the 
parties  is,  whether  the  lessor  of  the  plaintiff 
has  a  title  to  the  possession,  and  the  whole 
burden  of  proof  lies  upon  him.  The  plaintiff 
must  show  a  higher  and  better  title  than  that 
of  the  defendant.  Now,  nothing  is  a  higher 
title  to  land  than  actual  possession,  unless  it 
be  the  right  of  possession.  And  the  plaintiff, 
in  this  case,  is  bound  to  show  such  a  right. 
If  this  is  not  *the  rule  of  law,  then  a  [*347 
defendant  in  actual  possession  must  prove  a 
legal  title  by  deed  against  a  person  claiming 
on  a  mere  antecedent  naked  possession,  a  doc- 
trine extremely  hard  and  inconvenient.  The 
defendants  entered  into  possession  of  the 
premises  in  1795,  as  the  true  and  legal  owners, 
and  have  continued  in  the  uninterrupted  pos- 
session for  above  fourteen  years,  and  have 
made  very  valuable  improvements,  and  are 
now  called  upon  by  the  plaintiff  to  give  up 
that  possession,  on  no  proof  of  title  whatever, 
except  a  mere  naked  possession  for  a  few  years, 
taken  fifty  years  ago.  To  induce  the  court  to 
sanction  such  a  doctrine,  there  must  be  some 
clear,  decided,  and  inflexible  rule  of  law. 

In  ejectment  the  lessor  of  the  plaintiff  must 
have  a  right  of  entry.  (Runn.  on  Eject.,  10- 
14;  Burr.,  119.)  He  must  have  the  actual  right 
of  possession,  or  the  right  of  property.  Noth- 
ing short  of  this  will  give  him  a  right  to  re- 
cover, unless  against  a  person  entering  by 
wrong.  Coke,  Co.  Litt.,  266  a,  defines  the 
component  parts  of  a  title,  and  lays  down  the 
same  rule.  None  of  the  cases  decided  in  this 
court  in  which  ejectments  have  been  brought 
on  the  ground  of  prior  possession,  to  be  found 
in  the  reports,  militate  against  the  doctrine  for 
which  we  contend.  (3  Johns.  Cas.,  108,  128, 
118;  2  Johns.  Rep.,  22;  4  Johns.  Rep.,  202.) 
JOHNS.  REP.,  10. 


1813 


SMITH,  EX  DEM.,  v.  LORILLAKD. 


347 


It  will  be  found  in  all  of  them  that  the  defend- 
ants were  intruders  or  trespassers. 

The  plaintiff,  in  this  case,  has  shown  no 
fraud  or  force  or  wrong,  on  the  part  of  the 
defendants;  no  declarations  or  admissions  by 
them  of  the  claim  of  the  plaintiff.  Nor  has 
the  plaintiff  shown  any  documentary  evidence 
of  title.  On  the  contrary,  the  defendants  are 
bona  fide  purchasers,  entering  under  a  claim 
of  title,  and  holding  a  continued  possession, 
and  making  valuable  and  permanent  improve- 
ments. 

Will  it  be  said  that  the  party  having  died  in 
possession  and  a  descent  cast  alters  the  case? 
A  wrongful  possession  acquires  no  force  or 
validity  from  a  descent  cast,  unless  it  has  been 
so  long  as  to  amount  by  law  to  a  right  of  pos- 
session, and  so  tolls  the  right  of  entry.  A 
mere  possessor  cannot  avail  himself  of  a  con- 
structive possession;  but  must  show  an  actual 
possession  within  twenty  years;  and  in  the 
present  case  more  than  twenty  years  have 
elapsed  since  any  actual  possession  by  the 
ancestor  of  the  lessors.  Here  was  not  a  recent 
possession,  on  which  the  defendants  have 
entered,  but  an  ancient  possession  taken 
fifty  years  ago.  The  defendants  entered 
as  'rightful  owners,  not  as  abaters  or  tres- 
passers. 

Again,  a  mere  possessor,  without  right, 
cannot  avail  himself  of  the  fact  of  being  driven 
out  by  a  public  enemy,  so  as  to  claim  the 
348*]  *benefit  of  a  legal  or  constructive  pos- 
session, during  the  time  of  his  ejection.  This 
constructive  possession  is  allowed  only  in 
favor  of  the  person  who  was  in  possession  with 
right.  Nor  can  the  lessors  claim  the  privilege 
or  benefit  of  infancy,  for  they  were  adults 
more  than  twenty  years  ago;  and  having  suf- 
fered that  period  to  elapse,  the  plaintiff  can- 
not avail  himself  of  that  plea.  In  the  year 
1792,  six  years  after  Henry  R.  Teller  came  of 
age,  he  was  in  the  City  of  New  York.  It  is 
stated  by  one  of  the  witnesses  that  he  was,  in 
fact,  an  apprentice  in  the  city  in  the  year  1787. 
If  he  was  too  poor,  as  the  witness  suggests, 
to  prosecute  his  claim,  he  was  not  incapaci- 
tated to  give  notice  of  that  claim.  He  might 
have  asserted  his  rights  at  the  period  of  his 
coming  of  age,  as  well  as  twenty  years  after- 
wards. 

Next,  the  defendants  showed  an  outstand- 
ing title  sufficient  to  bar  the  plaintiff.  The 
patent  of  the  10th  of  April,  1696,  though 
appearing,  on  the  face  of  it,  to  grant  an  estate 
to  the  patentees  in  joint  tenancy,  we  have 
shown  to  have  been,  in  fact,  a  grant  of  an 
estate  in  trust  for  eight  others;  and  that  trust 
has  been  executed.  Admitting  that  it  was  a 
joint  tenancy  in  the  patentees,  still  it  was  a 
title  out  of  the'  lessors.  Having  shown  that 
the  original  patent  from  the  Dutch  Governor 
to  Cornelius  Van  Bursum  could  not  be  found 
after  the  most  diligent  search,  we  had  a  right 
to  rely  on  the  recital  in  the  subsequent  patent 
of  confirmation,  and  the  petition  of  the 
patentees  on  which  it  issued,  as  evidence  of  the 
original  patent.  Where  a  deed  is  in  the  name 
of  one  person,  yet  if  it  can  be  shown  that  the 
consideration  was  paid  by  another,  there  will 
be  a  resulting  trust  for  "him.  (Prec.  in  Ch., 
84;  1  Atk..  59;  2  Atk.,  150,  257;  2  Vent.,  361.) 
And  a  renewal  of  a  lease  by  a  guardian  or 
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trustee  has  been  held  to  be  for  the  benefit  of 
the  ward,  or  cestui  que  trust.  Then  we  con- 
tend that  Kip,  Kiersted  and  Teller  were  mere 
trustees  for  Cornelius  Van  Bursum  and  his 
heirs.  By  his  will  his  estate  was  given  to  his 
wife  Sarah,  who  afterwards  made  her  will, 
and  appointed  these  very  three  patentees  her 
executors.  Being  executors,  and  having  ob- 
tained a  patent  or  grant  of  confirmation  found- 
ed on  the  original  grant  to  her  husband,  they 
must  have  held  the  estate  in  trust  for  her  de- 
visees. It  may  be  objected  that  Mrs.  Van  Bur- 
sum  was  not  competent  to  make  a  will  to  pass 
real  estate.  But  there  was  at  that  time  no 
English  statute  regulating  the  subject,  appli- 
cable to  the  Colony  of  New  York;  and  we 
must  presume  that  it  was  made  agreeably  to 
the  law  of  the  Colony.  But  if  considered  as 
declarative  of  the  will  and  intent  of  the  testa- 
tor, it  is  sufficient.  But  the  deed  from  Roeloff 
Kierstead,  one  of  the  children  of  Sarah  Van 
*Bursum,  to  Johannis  Kip,  of  the  one  [*34J> 
eighth  part  of  the  lands,  is  conclusive  evidence 
on  this  subject.  And  after  so  long  a  lapse 
of  time  the  legal  presumption  is,  that  the  trust 
has  been  executed  in  favor  of  the  cestui  que 
trust.  (2  Term.  Rep.,  695;  1  Term  Rep.,  758. 
7  Term  Rep.;  2  Bull.  N.  P.,  110.) 

The  plaintiff,  on  the  evidence  of  possession, 
was  entitled  to  recover  the  whole  or  none.  It 
is  impossible,  by  any  rule  of  law,  that  he 
should  recover  a  part  only.  The  prior  posses- 
sion set  up  by  him,  as  evidence  of  right,  must 
be  taken  as  evidence  of  the  whole  right.  The 
charge  of  the  judge  was,  in  this  respect,  erro- 
neous. The  jury,  by  their  verdict,  have  made 
the  defendants  tenants  in  common  with  the 
lessors  of  the  plaintiff.  When  the  defendants 
showed  title  to  a  part,  the  plaintiff's  title  by 
possession  was  gone,  and  he  was  bound  to 
show  a  title  to  the  part  he  claimed  before  he 
could  recover. 

Messrs.  Hoffman  and  T.  A.  Emmet,  contra. 
The  court,  in  the  case  of  Smith  ex  dem.  Teller, 
v.  Burtis  &  Woodward,  9  Johns.  Rep.,  197, 
have  decided  the  point  as  to  possession.  The 
court  there  said:  "We  may  infer  title  from  the 
ten  years'  possession,  sufficient  to  put  the  de- 
fendant on  his  defense.  And  we  contend  that 
this  possession,  in  law,  amounts  to  a  presump 
live  evidence  of  a  fee.  J.  Teller,  the  ancestor, 
entered  on  the  premises  as  owner,  and  erected 
a  house,  which  he  occupied  during  his  life, 
without  acknowledging  the  right  of  any  other 
person,  and  he  died,  leaving  his  wife  and 
family  in  quiet  possession.  It  is  said,  however, 
that  the  property  afterwards  became  vacant 
and  derelict.  But  the  family  of  Teller  did  not 
voluntarily  abandon  it;  they  were  expelled  by 
;  a  public  enemy,  who  took  possession  of  it,  and 
'  kept  it,  bv  right  of  conquest;  and  by  the 
Treaty  of  Peace  of  1783,  they  were  revested 
in  the*  same  title  and  estate  as  they  held  when 
they  were  dispossessed.  If,  then,  the  posses- 
sion is  to  be  (leemed.  by  construction  of  law, 
as  remaining  in  the  lessors,  it  is  pritna  fact'?. 
evidence  of  a  fee,  and  is  conclusive  against 
the  defendants,  until  they  show  a  better  title. 
In  Jack*i>n,  ex  (lent,  Lvaloio  et  al,  \.  Myerx, 
3  Johns.  Hep.,  388,  and  in  fame  v.  Ptck,  3 
Johns,  ('us.,  128,  the  same  principle  is  laid 
down,  that  the  prior  possession  is  evidence  of 
an  estate  in  fee;  and  the  vacant  possession 
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afterwards  is  deemed  the  possession  of  the 
person  having  the  right. 

[KENT,  Ch.  J.  We  have  often  said  that 
35O*]  where  a  person  dies  ^possessed  of  land, 
it  is  prima  facie  evidence  of  a  title  in  his  heirs, 
by  descent.] 

Blackstone  (3  Bl.  Com.,  176-178)  lavs  down 
the  principle  that  if  B.  the  wrong-doer  dies 
seised  of  the  land,  his  heir  has  not  only  a  bare 
possession,  but  an  apparentjws  possessionis,  or 
right  of  possession.  Runnigton  (Runn.  on 
Eject.,  12)  says,  the  "law  presumes  the  pos- 
session transmitted  from  the  ancestor  to  the 
heir  to  be  a  rightful  possession,  until  the  con- 
trary is  shown;  and,  therefore,  the  mere  entry 
of  him  who  has  the  right  will  not  be  allowed 
to  evict  the  heir."  Buller  (Bull.  N.  P.,  103, 
109;  Salk.  421,)  lays  down  the  same  doctrine. 
"If  the  plaintiff  prove  that  A  was  in  possession 
of  the  premises  in  question,  and  that  his  lessor 
is  heir  to  A  it  is  prima  facie;  for  it  shall  be  in- 
tended that  A  had  seisin  in  fee  till  the  contrary 
appear."  Talbot's  case,  8  Co.,  101,  confirms 
the  doctrine  as  to  the  effect  of  a  prior  posses- 
sion, and  descent  cast,  independent  of  the 
question  of  a  disseisin. 

The  action  of  ejectment  is,  in  truth,  an  ac- 
tion of  trespass,  to  which  an  execution  is 
added,  giving  the  party  prevailing  the  posses- 
sion of  the  thing  itself.  You  may  try  the 
title  or  not ;  but  if  the  party  does  not  think 
proper  to  show  a  title,  he  may  try  nothing 
but  the  right  of  possession.  (2  Selw.  N.  P., 
618.)  Prior  possession  is  evidence  of  a  fee  ; 
the  lowest  evidence,  it  is  true ;  but  unless  re- 
butted by  higher  evidence,  it  must  prevail. 
The  subsequent  possession,  when  rebutted  by 
this  prior  possession,  which  is  evidence  of  a 
fee,  cannot  prevail.  It  is  undoubtedly  true 
that  the  lessor  in  ejectment  must  recover  on 
the  strength  of  his  own  title  ;  and  we  contend 
that  the  prior  possession  shown  is  that  title, 
and  sufficient  until  the  defendant  shows  a  bet- 
ter title. 

In  AUen  v.  Rivington,  2  Saund.,  Ill,  in 
which  there  was  a  special  verdict,  it  is  said 
"  the  matter  of  law  was  never  argued,  because 
it  appeared  upon  the  record  that  the  lessor  of 
the  plaintiff  had  a  priority  of  possession,  and 
there  was  not  any  title  found  for  the  defend- 
ant." "  And  the  priority  of  possession  alone 
gives  a  good  title  to  the  lessor  of  the  plaintiff 
against  the  defendant,  and  all  the  world,  ex- 
cepting against  the  heir  of  the  devisor."  And 
in  Bateman  v.  AUen,  Cro.  Eliz.,  437,  there  was 
a  special  verdict  in  ejectment,  and  Williams, 
Sergeant,  moved,  "  that  forasmuch  as  in  all 
the  verdict  it  is  not  found  that  the  defendant 
had  the  primer  possession,  nor  that  he  entered 
in  the  right  or  by  the  command  of  any  who 
had  titleT  but  that  he  entered  on  the  possession 
351*]  of  the  plaintiff,  without  *title,  his  en- 
try is  not  lawful."  And  so  all  the  court  held, 
and  judgment  was  given  for  the  plaintiff. 

It  has  been  attempted  by  the  defendant's 
counsel  to  raise  a  distinction  between  the  cases 
cited  and  the  case  before  the  court,  on  the 
ground  that  the  premises  in  question  were 
vacant  when  the  defendants  entered.  It  is 
true  that,  in  common  parlance,  there  may  be  a 
vacant  possession  ;  but  the  law  knows  of  no 
vacant  possession.  On  the  death  of  Isaac 
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Teller  there  was  a  descent  cast,  and  an  actual 
as  well  as  a  legal  possession,  until  his  heirs 
were  turned  out  by  the  public  enemy.  The 
possession  of  the  mother  inured  to  the  benefit 
of  the  heir  (7  Term  Rep..  786  ;  3  Wils.,  516), 
and  the  heir  so  seised  died,  and  a  descent  was 
cast  to  his  heir.  Watkins,  in  a  note  to  his 
edition  of  Gilbert's  Treatise  on  Tenures  (Gilb. 
Ten.,  21,  4th  Ed.,  n.  20,  p.  370)  says  :  "  As 
the  heir  has  the  right  to  the  hereditament  de- 
scending, the  law  presumes  that  he  has  the 
possession  also.  This  presumption  may,  in- 
deed, like  all  other  presumptions,  be  rebutted  : 
but  if  the  possession  be  not  shown  to  be  in 
another,  the  law  concludes  it  to  be  in  the  heir  ; 
as  the  freehold  is  never  considered  as  vacant, 
or  in  abeyance."  The  lessor  here,  having  the 
possession  in  law,  had  a  right  to  reduce  it  to  a 
possession  in  fact ;  or,  in  other  words,  had  a 
right  of  entry,  and  therefore  had  a  right  to 
bring  an  action  of  ejectment.  The  entry  of 
the  defendants  was  an  abatement.  And  sup- 
posing this  to  be  a  writ  of  right,  we  should 
stand  in  the  same  situation  with  the  plaintiff 
in  Nose  v.  Peck,  who  prevailed  on  the  ground 
of  his  prior  possession. 

Then  we  have  shown  &jmma  facie  evidence 
of  title  in  the  lessors  sufficient  to  entitle  the 
plaintiff  to  recover ;  and  the  defendants  have 
shown  no  title  in  themselves,  but,  at  most,  a 
title  to  two  eighths  out  of  the  lessors.  They 
have  not  proved  an  adverse  possession  for 
twenty  years.  But  the  plaintiff  has  shown  an 
actual  possession  for  ten  years,  and  a  construc- 
tive or  legal  possession  for  more  than  ten  years 
after,  deducting  the  period  of  the  war. 

Then  as  to  the  title  set  up  under  the  Van 
Vleeck  deed  of  1753.  We  contend  that,  on 
the  face  of  it,  it  is  not  a  genuine  deed.  There 
are  erasures  in  it  not  noted,  and  it  was  proved 
fifty-four  years  after  its  execution.  It  has  no 
pretension  as  an  ancient  deed,  for  possession 
did  not  accompany  it.  No  account  is  given 
of  it,  and  it  is  attended  with  suspicion.  But 
admitting  it  to  be  genuine,  it  does  not  include 
the  premises. 

[Here  the  counsel  examined,  at  great  length, 
the  location  of  the  premises,  and  discussed  the 
evidence  adduced  at  the  trial.  The  deed  of 
partition  and  other  deeds  given  in  evidence  by 
the  defendants  *were  criticised,  and  [*35£ 
their  effect,  as  contended  for  by  the  defend- 
ants' counsel,  denied.] 

Mr.  D.  B.  Ogden,  in  reply.  By  the  statute 
of  limitations,  "  no  person  shall  make  an  entry 
into  lands  but  within  twenty  years  after  his 
right  and  title  first  accrued."  Now,  in  the 
present  case,  there  is  no  pretense  that  there 
was  a  possession  by  the  lessors,  or  their  an- 
cestor, within  twenty  years  prior  to  the  com- 
mencement of  this  action.  It  is  laid  down  by 
Buller  (Bull.  N.  P.,  102  ;  1  Burr.,  119),  that  if 
the  lessor  of  the  plaintiff  is  not  able  to  prove 
himself  or  his  ancestor  to  have  been  in  pos- 
session, within  twenty  years  before  action 
brought,  he  must  be  nonsuited.  But  it  is  con- 
tended, on  the  part  of  the  plaintiff,  that  there 
was  a  possession  within  twenty  years,  because 
the  premises  were  in  possession  of  Isaac  Teller 
until  his  death,  and  afterwards  in  possession 
of  his  family,  until  driven  away  by  the  enemy  ; 
and  that  the  possession  afterwards  must  be 
presumed  in  law  to  continue  in  his  heirs,  until 
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they  were  in  a  situation  to  assert  their  legal 
rights.  To  this  we  answer  that  there  must  be 
an  actual,  not  a  presumptive  or  constructive 
possession  within  the  twenty  years.  In  Jack- 
#on  v.  Schoonmaker,  2  Johns.  Rep.,  230,  the 
Chief  Justice  describes  the  kind  of  possession 
which  is  sufficient  to  toll  the  right  of  entry. 
''There  must  be,"  he  says,  "a  real  and  sub- 
stantial inclosure,  an  actual  occupancy,  a 
possessio  pedis,  definite,  positive  and  notorious. " 
Again,  there  never  can  be  a  constructive  pos- 
session in  favor  of  a  person  whose  whole  claim 
rests  on  mere  possession.  (3  Johns.  Rep.,  388.) 
And  hence  the  rule  is,  that  where  there  is  no 
actual  possession,  the  law  will  presume  the 
possession  to  be  in  him  who  has  the  right. 
The  lessors,  therefore,  in  order  to  avail  them- 
selves of  this  constructive  possession,  must 
first  show  that  the  legal  title  to  the  premises 
was  vested  in  them.  A  constructive  posses- 
sion may  aid  a  title  to  lands,  but  can  never 
create  one.  A  title  in  ejectment  may  be  created 
by  possession  ;  but  then  it  must  be  a  possession 
in  fact  for  twenty  years.  (2  Johns.  Rep.,  234.) 

Again,  it  is  said  that  Isaac  Teller  was  in 
possession  of  the  property  for  ten  years,  and 
died  in  possession  ;  but  unless  a  descent  cast 
tolls  the  right  of  entry,  the  heir  stands  on  no 
better  ground  than  his  ancestor.  And  this 
court,  in  Smith,  cxdem.  Teller,  v.  Burtis  &  Wood- 
ward, 9  Johns.  Rep.,  197,  decided  that  the  de- 
scent cast  did  not  toll  the  right  of  entry,  for 
there  was  no  actual  disseisin.  A  descent  cast 
that  does  not  toll  the  right  of  entry  can  have 
no  effect  against  a  bonafide  purchaser  in  pos- 
session ;  though  it  has  an  effect  against  a  mere 
intruder,  for  the  law  will  not  suffer  the  pos- 
353*]  session  *to  be  changed.  Gilbert  (Gilb. 
Law  of  Tenures,  21)  speaks  of  the  heir  of  the 
disseisor,  after  descent  cast,  and  Watkins,  in 
his  note  on  this  page,  has  constant  reference  to 
the  heir  of  the  disseisor.  So  Blackstone  speaks 
of  the  heir  of  the  disseisor,  and  cites  Littleton, 
where  he  treats  altogether  of  disseisors  and 
abaters.  A  descent  cast  gives  the  heir  the 
same  right,  his  ancestor  possessed,  as  against 
an  abater  or  intruder  ;  but  such  descent  oper- 
ates nothing  as  against  a  person  entering  as  a 
bonn  fide  purchaser.  Buller  (Bull.  N.  P.,  103) 
cites  Salk.,  421,  and  the  case  of  Stokes  v.  Berry, 
in  Sulk.,  confirms  the  doctrine  for  which  we 
contend.  Runnington,  also,  a  few  pages  after 
the  case  cited  by  the  other  side,  says  the  same. 
Buller  lays  it  down  that  the  plaintiff  must 
show  an  actual  possession  within  twenty  years, 
or  what,  in  law,  is  equivalent.  "  Possession," 
says  Lord  Mansfield,  Burr.,  2487,  "gives  the 
defendant  a  right  against  every  man  who  can- 
iiot  show  a  good  title."  The  party,  therefore, 
who  seeks  to  change  the  possession  by  an  ac- 
tion of  ejectment,  must  first  establish  a  legal 
title.  This  legal  title  must  be  either  by  deed, 
or  by  the  right  of  possession,  neither  of  which 
have  been  shown  by  the  plaintiff  ;  for  he  has 
not  shown  an  actual  possession  within  twenty 
years.  The  same  rule  as  to  a  possessory  title 
which  applies  to  a  defendant,  must  be  applied 
to  the  plaintiff. 

In  the  cases  decided  in  this  court,  where  a 
recovery  has  been  had  upon  a  possession  of 
less  than  twenty  years,  it  will  be  found  that 
the  defendants  did  not  pretend  to  have  title, 
and  were  considered  as  mere  trespassers  or 
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j  intruders.  But  the  defendants  cannot  be  con- 
I  sidered  in  that  light.  They  were  bona  fide 
|  purchasers,  for  a  valuable  consideration,  from 
persons  in  possession  and  claiming  title,  and 
they  have  continued  in  the  quiet  and  uninter- 
rupted possession  of  the  property,  thus  fairly 
purchased,  for  fourteen  years.  If  the  prior 
possession  shown  by  the  plaintiff  was  sufficient 
to  entitle  him  to  recover,  then  it  was  conclu- 
sive ;  and  it  was  not  competent  for  the  defend- 
ant to  go  into  any  evidence  of  title  at  all ;  for 
if  the  plaintiff  showed  such  a  possession  as 
would  entitle  him  to  recover,  it  must  be  such 
a  possession  as  gave  him  a  good  title  in  eject- 
ment. Now,  that  must  be  a  possession  that 
tolls  the  right  of  entry  of  him  who  has  the 
legal  right.  And  the  right  of  entry  being 
tolled,  the  defendant  must  be  driven  to  his 
real  action. 

Again,  if  the  plaintiff  can  recover  on  a  prior 
possession  of  ten  years,  against  a  person  who 
has  been  in  possession  fifteen  years,  must  it 
not  be  on  the  weakness  of  the  defendants'  title 
rather  than  on  the  strength  of  his  own,  con- 
trary to  a  leading  principle  in  the  action  of 
ejectment  ? 

*  Again,  a  right  acquired  by  posses-  [*354 
sion  merely,  never  can  entitle  a  plaintiff  in 
ejectment  to  recover,  unless  the  right  thus  ac- 
quired by  possession  would  have  enabled  the 
plaintiff,  while  his  possession  continued,  to 
have  retained  it  against  the  lawful  owner.  If 
the  plaintiff  should  now  be  restored  to  posses- 
sion, on  the  ground  of  the  prior  possession  of 
ten  years,  would  that  be  any  defense  in  an 
action  of  ejectment  brought  against  him  by  the 
rightful  owner?  On  what  principle  is  it,  then, 
that  possession  shall  be  a  weapon  of  offense  to 
a  plaintiff,  and  not  be  a  protection  to  a  de- 
fendant? 

In  Den*  v.  Bernard,  Cowp.,  595,  Lord  Mans- 
field speaks  of  a  possession  of  twenty  years  as 
giving  a  good  title  to  a  plaintiff  in  ejectment, 
thereby  impliedly  admitting  that  a  possession 
for  less  than  twenty  years  would  not  be  a  good 
title.  A  possession  for  twenty  years  is  a  good 
title  to  the  plaintiff,  for  this  reason  only — that 
it  is,  by  the  statute  of  limitations,  a  good  title 
for  the  defendant,  and  because  it  tolls  the 
right  of  entry  of  the  legal  owner.  By  continu 
ing  in  possession  twenty  years,  he  may  defend 
his  possession  in  an  action  of  ejectment.  And 
if  he  loses  the  possession,  he  may  recover  it 
again,  because  the  right  of  entry  of  the  legal 
owner  being  tolled,  he  alone  has  the  title  to 
possession.  In  Sfoktsv.  Berry,  2  Salk.,  421  ; 
1  Ld.  Raym.,  741,  it  is  said  by  Holt,  Ch.  J., 
that  the  plaintiff  in  ejectment  may  recover  on 
a  twenty  years'  possession,  because,  like  a  de- 
scent, it  tolls  the  right  of  entry,  and  gives  a 
right  of  possession.  No  possession  for  a  less 
time  than  twenty  years  tolls  the  right  of  entry  ; 
and,  therefore,  in  the  opinion  of  Lord  Holt,  a 
possession  short  of  twenty  years  would  not  be 
a  good  title  for  a  plaintiff  in  ejectment. 

In  this  view  of  this  subject,  one  year's  pos- 
session is  as  good  as  nineteen  years';  that  is, 
neither  is  good  for  anything,  either  us  title  in 
a  plaintiff  or  defendant,  in  an  action  of  eject- 
ment. In  Allen  v.  Ririnyton,  2Sauml,  111,  the 
plaintiff  was  in  possession,  and  the  defendant 
entered  upon  him  and  ousted  him,  and  showed 
no  title.  The  defendant  was  a  trespasser  and 
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intruder.  So  in  Bateman  v  Allen,  Cro.  Eliz., 
437,  the  plaintiff  was  in  possession,  and  the 
defendant  entered  upon  him  without  any  title. 
But  the  defendants,  boiui  fide  purchasers,  en- 
tering peaceably  and  continuing  in  the  quiet 
possession,  as  owners,  can  never  be  regarded 
as  trespasser  or  intruders.  It  is  admitted  that 
this  is  an  action  of  trespass,  and  if  so,  the 
plaintiff  must  prove  property  in  himself,  or  a 
right  of  possession,  or  actual  possession. 

Again,  the  defendants  have  shown  title  to 
two  eighths,  and  must,  therefore,  be  tenants  in 
common  with  others  :  either  with  the  lessors, 
or  with  some  other  persons.  If  with  other 
35.5*]  persons,  then  *the  possession  of  the  de- 
fendants must  inure  to  the  benefit  of  those 
other  persons,  their  co-tenants  in  common,  be- 
cause the  possession  of  one  tenant  in  pommon 
is  the  possession  of  the  other.  Then  if  the 
plaintiff  cannot  recover  the  two  eighths.neither 
can  he  recover  the  six  eighths,  or  share  of  the 
other  co-tenants,  for  the  possession  of  the  de 
fendants  and  the  other  co-tenants  is  one  and 
the  same. 

If  the  defendants  were  tenants  in  common  with 
the  lessors,  then  they.or  those  under  whom  they 
claim,  must  be  tenants  in  common  with  Isaac 
Teller,  for  it  is  not  pretended  that  they  are 
tenants  in  common  with  the  lessors,  by  virtue 
of  any  grant  from  them  since  the  death  of  their 
ancestor ;  and  if  tenants  in  common  with  Isaac 
Teller,  then  his  possession  was  for  himself  and 
his  co-tenants. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  most  important  point  in  this  case  is, 
whether  the  lessors  of  the  plaintiff  showed  suf- 
fieient  evidence  of  title  to  authorize  a  recovery. 

They  showed  that  in  May,  1768,  J.  Teller, 
their  ancestor,  entered  into  possession  of  a 
house  which  he  had  built  two  or  three  years 
before  on  the  negroes'  burying-ground,  and 
which  had,  previously  to  his  entrance,  been 
occupied  by  his  tenant.  That  he  had  a  fence 
inclosing  the  burying-ground,  and  claimed  it 
as  his  property,  and  pastured  it,  and  kept  the 
key  of  the  gate  leading  to  the  ground,  and  took 
payment  for  the  use  of  the  ground,  and  that  it 
was  known  and  called  by  the  name  of  his  land 
and  fence.  That  he  continued  in  possession 
until  his  death  in  June,  1775,  and  his  family 
continued  in  possession  afterwards,  and  until 
the  commencement  of  the  troubles  (as  one  of 
the  witnesses  expressed  it),  and  which  un- 
doubtedly alluded  to  the  invasion  of  New  York, 
in  1776  ;  and  that  then  the  family  left  the  city 
and  retired  into  the  country,  and  the  British 
army  took  possession  of  the  house  and  lot,  and 
during  the  course  of  the  war,  and  while  under 
the  dominion  of  the  British,  the  house  and 
fences  were  destroyed.  That  the  premises 
claimed  are  part  of  the  burying-ground  so  pos- 
sessed by  J.  Teller,  and  except  the  occupation 
by  the  British  troops,  no  possession  adverse  to 
the  claim  of  the  lessors  took  place,  as  to  the 
land  now  demanded,  until  the  year  1795. 

These  facts  were,  upon  the  trial,  declared  to 
be  sufficient  to  warrant  a  recovery.  They  are 
prima  facie  evidence  of  right,  and  it  is  not  nec- 
essary that  the  plaintiff  in  ejectment  should,  in 
every  case,  show  a  possession  of  twenty  years, 
35G*]  or  a  paper  title.  A  possession  *for  a 
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less  period  will  form  a  presumption  of  title 
sufficient  to  put  the  tenant  upon  his  defense. 
This  was  intimated  by  the  court  in  respect  to 
this  very  claim,  in  the  case  of  Smith  v.  Burtis 
&  Woodward,  6  Johns.  Rep.,  218,  and  a  recov- 
ery was  permitted  in  that  case  upon  the  same 
presumptive  evidence  of  right.  (9  Johns.  Rep., 
174.)  A  prior  possession  short  of  twenty  years, 
under  a  claim  or  assertion  of  right,  will  prevail 
over  a  subsequent  possession  of  less  than  twenty 
years,  when  no  other  evidence  of  title  appears 
on  either  side.  There  are  many  decisions  of 
this  court  which  look  to  this  point.  (Jackson 
v.  Hazen,  2  Johns.  Rep.,  22  ;  Jackson  \.  Myers, 
3  Johns.  Rep.,  388  ;  Jackson  v.  Harder,  4  Johns. 
Rep.,  202.)  It  is,  however,  to  be  understood  in 
the  cases  to  which  the  rule  of  evidence  applies, 
that  the  prior  possession  of  the  plaintiff  had 
not  been  voluntarily  relinquished  without  the 
animus  revertendi  (as  is  frequently  the  case  with 
possessions  taken  by  squatters),  and  that  the 
subsequent  possession  of  the  defendants  was 
acquired  by  mere  entry,  without  any  lawful 
right. 

That  the  first  possession  should,  in  such  cases, 
be  the  better  evidence  of  right,  seems  to  be  the 
just  and  necessary  inference  of  law.  The 
ejectment  is  a  possessory  action,  and  possession 
is  always  presumption  of  right,  and  it  stands 
good, until  other  and  stronger  evidence  destroys 
that  presumption.  This  presumption  of  right 
every  possessor  of  laud  has,  in  the  first  instance, 
and  after  a  continued  possession  for  twenty 
years,  under  pretense  or  claim  of  right,  the 
actual  possession  ripens  into  a  right  of  posses- 
sion which  will  toll  an  entry.  But  until  the 
possession  of  the  tenant  has  become  so  matured, 
it  would  seem  to  follow,  that  if  the  plaintiff 
shows  a  prior  possession,  and  upon  which  the 
defendant  entered  without  its  having  been  for 
mally  abandoned,  as  derelict,  the  presumption 
which  arose  from  the  tenant's  possession  is 
transferred  to  the  prior  possession  of  the  plaint- 
iff, and  the  tenant,  to  recall  that  presumption, 
must  show  a  still  prior  possession,  and  so  the 
presumption  may  be  removed  from  one  side  to 
the  other,  Mies  quoties,  until  one  party  or  the 
other  has  shown  a  possession  which  cannot  be 
overreached,  or  puts  an  end  to  the  doctrine  of 
presumptions  founded  on  mere  possession,  by 
showing  a  regular  legal  title,  or  right  of  pos- 
session. 

It  is  stated  in  Jenkins,  Cent.,  p.  42,  that 
"  the  first  possession,  without  any  other  title, 
serves  in  an  assize  for  land,"  and  the  assize, 
like  the  ejectment,  was  a  possessory  action. 
In  Bateman  v.  Allen,  Cro.  Eliz.,  437,  it  was 
ruled  that  the  plaintiff  was  entitled  to  recover 
in  ejectment,  when  it  was  found  by  special 
verdict,  that  *the  defendant  had  not  the  [*357 
first  possession, nor  entered  under  title, but  upon 
the  plaintiff's  possession.  In  Allen  v.  Rivington, 
2  Saund.,  Ill,  thedecision  is  still  more  strongly 
and  pointedly  in  favor  of  the  force  in  a  prior 
possession.  A  special  verdict  was  taken  in 
ejectment,  but  Saunders  adds,  "that  the  mat- 
ter of  law  was  never  argued,  because  it  ap- 
peared upon  the  record  that  the  lessor  of  the 
plaintiff  had  a  priority  of  possession,  and  there 
was  not  any  title  found  for  the  defendant. 
And  then  the  priority  of  possession  alone  gives 
a  good  title  to  the  lessor  against  the  defendant 
and  it  was  adjudged  for  the  plaintiff." 
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In  the  present  case,  there  was  peculiar  force 
attached  to  the  prior  possession  on  which  the 
plaintiff  relied.  There  was  a  descent  cast  dur- 
ing its  existence,  and  the  infant  heirs  of  the 
ancestor  were  driven  from  the  actual  possession 
by  a  public  enemy,  who  destroyed  the  improve- 
ments on  the  property.  According  to  the  equity 
of  the  just  postliminii,  the  law  revested  the  pos- 
session in  the  heirs  on  the  removal  of  the  hos- 
tile force.  Ouster  by  the  enemy  ought  not,  of 
itself,  to  work,  in  legal  contemplation,  a  dis- 
continuance of  possession.  The  possession 
was,  by  construction  of  law,  in  the  heirs  of  J. 
Teller,  until  an  actual  adverse  entry  in  1795, 
upon  that  constructive  possession. 

This  testimony  being  sufficient  to  entitle  the 
plaintiff  to  recover,  what  did  the  defendants 
produce  in  opposition  to  it  ?  They  showed  no 
prior  possession,  nor  did  they  show  a  subse- 
quent adverse  possession  of  above  fifteen  years, 
nor  did  they  show  title  in  themselves.  The 
effect  of  the  evidence  was  to  show  a  subsisting 
title  out  of  the  plaintiff ;  and  if  the  deed  of 
1753,  to  Mary  Van  Vleeck,  was  not  genuine, 
or,  if  genuine,  if  it  did  not  cover  the  premises 
(and  this  was  the  better  conclusion),  the  de- 
fendants did  not  succeed,  unless  it  be  as  to  two 
eighths  of  the  premises,  and  for  that  portion 
of  them  the  verdict  was  not  taken. 

The  motion  to  set  aside  the  verdict  ought, 
therefore,  to  be  denied. 

Motion  denied, l 

Cited  in— 16  Johns.,  325 ;  18  Johns.,  44 ;  1  Cow.,  285; 
5  Cow.,  202 ;  7  Cow.,  641 ;  8  Cow.,  617 :  9  Co w..  670 ;  12 
Wend.,  674 ;  15  Wend.,  176 ;  4  Sand.  Ch.,  760 :  69  N.  Y., 
571 :  5  Lans.,  211 ;  26  Hun,  662 ;  10  Barb.,  256,  458 ;  19 
Barb.,  482 ;  31  Barb.,  514 ;  33  Barb.,  390 ;  35  Super.,  149; 
1  Sawy.,  23;  32  Ohio  St.,  66;  34  Wis.,  433;  56  Mo.,  40; 
53  Mo.,  309 ;  43  Mo.,  557. 


358*]  *BRANT,  ex  dem.  CUTLER  ET  AL., 
LIVERMORE. 

Ejectment.  1.  Tenant  Cannot  Deny  Title  of 
Landlord.  2.  Parol  Evidence  of  Disclaimer 
of  Title  Inadmissible. 

•  In  an  action  of  ejectment,  brought  by  the  heirs 
at  law  of  C.  against  L.,  who  had  taken  a  lease  from 
the  ancestor,  describing  the  premises  as  being1  in 
lot  No.  3,  in  a  certain  tract,  it  appeared  that  the 
sons  of  the  lessor  hud  said  that  their  ancestor  had 
made  a  will.  It  was  held  that  the  lessors  were  not 
bound  to  produce  the  will,  or  show  the  devises  it 
contained  but  that  the  defendant,  if  he  meant  to 
bar  the  title  of  the  heirs  at  law,  was  bound  to  show 
affirmatively  a  devise  of  the  premises  in  question. 

That,  having  taken  a  lease  from  the  ancestor,  of 
the  premises,  as  being  in  lot  No.  3,  and  occupied 
and  paid  rent  for  them,  as  such,  hi-  was  estopped  to 
show  that  the  premises  were  not  In  lot  No.  3. 

Evidence  of  a  parol  disclaimer  to  a  title  to  real 
property,  otherwise  valid,  is  inadmissible. 

Cltatlons-2  Cat.,  215 ;  2  Seh.  &  Lef.,  72 ;  2  Camp.  N. 
P.,  12;  7  Johns.,  188. 

THIS  was  an  action  of  ejectment  for  land  in 
.Greenwich,  in  Washington   County,  and 

L—  Vide  Jackson  v.  Perkins.  2  Wendell's  Hep.,  308; 
Jackson  v.  Phillips,  0  Cow.  Hep.,  94 :  La  Frombois 
v.  Jackson.  8  lbia.,68fr,  Jackson  v.  Waters.  12  Johns. 
Hep.,  :W;  Jackson  v.  Hai-sen,  7  Tow.  Hep.,  :c« ; 
Jackson  v.  Walker,  JbfeL.637  ;  Jackson  v.  Woodruff, 
1  IbUL,  276. 


NOTE. — iMndlirrd  and  tenant. 

Tenant    cannot    (jitextion    landlord's    title. 
Brandter  v.  Marshall,  1  Cal..  394.  twte. 
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was  tried  at  the  Washington  Circuit,  in  June, 
1812.  The  defendant  took  a  lease  of  the  prem- 
ises (being  lot  No.  3,  in  a  tract  of  land  granted 
to  William  Kettle  and  Cornelius  Cuyler)  from 
Henry  Cuyler,  on  the  27th  April,  1789,  for  six 
years  ;  which  was  prolonged  by  a  memorandum 
on  the  lease  for  ten  years  more.  At  the  time 
of  taking  the  lease  the  defendant  was  in  pos- 
session, and  occupied  and  paid  rent  for  the 
premises,  for  several  years,  to  his  landlord  ; 
but  no  rent  was  paid  after  the  termination  of 
the  sixteen  years.  The  present  suit  was 
brought  since  the  termination,  against  the  de- 
fendant, who  continued  to  hold  possession.  It 
was  proved  that  Henry  Cuyler,  the  original 
lessor,  was  dead,  and  his  children  and  their 
heirs-at-law  are  the  lessors  of  the  plaintiff.  It 
appeared  that  two  of  the  lessors  had  said  that 
Henry  Cuyler,  deceased,  had  made  his  will. 
But  the  will  was  not  produced,  nor  was  it 
shown  what  devises  it  contained.  The  defend- 
ant insisted  that  as  it  appeared  that  Henry 
Cuyler,  the  original  lessor  had  died  leaving  a 
will,  the  plaintiff  was  bound  to  show  the  de- 
vises contained  in  that  will,  before  he  could 
recover  in  this  action.  But  this  objection  was 
overruled  by  the  judge.  The  defendant  then 
offered  to  prove  that  the  premises  in  question 
were  not  included  in  lot  No.  3,  in  the  said 
tract ;  and  that  two  of  the  lessors,  since  the 
commencement  of  the  suit,  had  disclaimed  all 
interest  or  ownership  in  the  land  ;  but  this  evi- 
dence was  rejected  by  the  judge. 

A  verdict  was  found  for  the^)laintiff.  subject 
to  the  opinion  of  the  court  on  a  case  made, 
and  which  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  recovery  was  correct. 
Though  Henry  Cuyler,  the  ancestor  of  the  les- 
sors of  the  plaintiff,  may  have  made  a  will,  it 
does  not  follow  that  such  will  contained  a 
devise  of  any  part  of  his  real  estate,  and  par- 
ticularly of  the  premises  in  question.  The  de- 
fendant was  bound  to  show  such  a  devise 
affirmatively,  if  he  would  bar  the  title  of  the 
heirs.  The"  courts  will  never  permit  an  heir 
to  be  disinherited  by  mere  conjecture.  Nor 
could  the  defendant  be  permitted  to  show  that 
the  premises  lay  out  of  lot  No.  *3,  after  [*3«5$> 
he  had  taken  a  lease  of  them  from  the  ancestor 
as  being  within  that  lot,  and  had  occupied  and 
paid  rent  for  them  as  such.  The  case  of 
Jackson  v.  Whit  ford,  2  Caines'  Rep.,  215,  is  in 
point,  and  the  English  rule  is  precisely  the 
same.  (2  Seh.  &  Lef.,  72 ;  2  Campbell's  JV'.  P., 
12.)  The  court  has  also  held  that  parol  evi- 
dence of  a  disclaimer  to  a  title  to  real  property, 
otherwise  valid,  is  inadmissible.  (7  Johns. 
Rep.,  186.) 

Judgment  for  the  plaintiff. 

Distinguished- 16  Peters,  53. 

Cited  in— 4  Cow..  503 :  5  Cow.,  134 ;  6  Wend.,  202  ;  3 
Wash.,  550  ;  3H  Mich.,  331. 


FERRIS  r.  PURDY  AND  WHITNEY. 

liond  to  Proride  Dwelling  if  Xecewaj-y — JVWv*- 
xily  as  a  Condition  Precedent. 

A  bond  was  given  by  A  and  B,  as  trustees  of  u 
church,  conditioned  to  furnish  F.,  the  obligee,  with 
a  comfortable  dwelling-house.  &e.,  if  necessity  re- 
quired; it  was  held,  that  the  plaintiff  was  hound  to 
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show  the  existence  of  a  necessity  arising1  from  his 
inability  from  poverty  to  procure  a  house,  as  a  con- 
dition precedent  to  a  right  to  recover  on  the  bond.* 

THIS  was  an  action  of  debt  on  a  bond,  con- 
ditioned that  "if  the  above  bounden 
trustees  of  the  Presbyterian  Society  of  York- 
town,  shall  well  and  truly  furnish  the  afore- 
said George  Ferris,  if  necessity  requires,  with 
a  comfortable  dwelling-house,  twenty  by 
thirty  feet,  with  a  small  kitchen,  then  the 
above  obligation  to  be  void,"&c.  The  defend- 
ants pleaded  the  general  issue,  with  notice  of 
.special  matter  to  be  given  in  evidence  at  the 
trial. 

The  plaintiff  proved  the  bond,  and  that  at 
the  time  of  its  execution  he  was  in  possession 
of  a  certain  house  which  he  held  under  the 
defendants  ;  that  a  judgment  in  ejectment  for 
the  same  premises  had  been  recovered  against 
him,  and  a  writ  of  possession  executed  in  Sep- 
tember, 1807,  and  that  before  the  commence- 
ment of  the  present  suit,  the  plaintiff  gave  no- 
tice to  the  defendants  of  his  being  turned  out 
by  the  writ  of  possession,  and  required  of 
them  to  furnish  him  with  the  house  men- 
tioned in  the  condition  of  the  bond,  which 
they  had  neglected  to  do.  The  defendants 
proved  that  the  plaintiff  having  attorned  to 
the  lessors  in  the  action  of  ejectment,  remained 
in  possession  of  the  house  until  the  next  May, 
when  he  hired  another  house  and  removed 
from  the  premises.  It  appeared  from  the  tes- 
timony of  the  defendants'  witness,  on  his  cross- 
examination  by  the  plaintiff,  that  the  bond 
was  given  to  indemnify  the  plaintiff,  in  case 
he  should  be  evicted  by  Thomas  Stacy,  whose 
title  the  plaintiff  afterwards  purchased. 

The  plaintiff  offered  in  evidence  a  lease  from 
the  defendants  of  the  house  and  lot,  for  a  term 
of  years,  to  the  plaintiff,  dated  at  the  same 
time  with  the  bond,  and  offered  to  prove,  by 
the  testimony  of  one  of  the  subscribing  wit- 
3GO*]  nesses  to  the  bond,  that  the  lease  *and 
bond  were  executed  at  the  same  time,  and  that 
the  bond  was  intended  for  the  plaintiff's  in- 
demnity, in  case  the  plaintiff  should  be  re- 
moved, during  the  lease,  from  the  premises  ; 
and  that  his  eviction  from  the  demised  pre- 
mises was  the  necessity  for  a  house,  intended 
by  the  bond.  This  evidence  was  objected  to 
and  rejected  by  the  judge,  who  decided  that 
the  plaintiff  was  not  entitled  to  recover,  unless 
he  showed  that  he  was  unable,  by  reason  of 
his  poverty,  to  procure  a  house  for  himself. 

The  plaintiff  submitted  to  a  nonsuit. 

A  motion  was  made  to  set  aside  the  nonsuit, 
which  was  submitted  for  the  decision  of  the 
court  on  the  above  case. 

Pei-  Curiam.  The  condition  of  the  bond 
was  evidently  for  a  purpose  of  Christian 
charity.  The  obligors  were  trustees  of  a 
church,  and  they  were  to  furnish  the  plaintiff 
with  a  comfortable  dwelling  house,  if  necessi- 
ty required.  The  obligee  was  bound  to  show 
the  existence  of  that  necessity,  as  a  condition 
precedent,  but  he  has  not  done  it. 

Motion  denied. 

Cited  in-31  Barb.,  178;  2  McLean,  186;  49  Mo., 
332. 

*Vide  Cunningham  v.  Morrell,  ante,  203,  note. 
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WHITMARSH 

v. 
CUTTING. 

Term  Certain — Tenant  not  Entitled  to  Emble- 
ments. 

A  leased  to  B  a  piece  of  land  for  one  year  from  the 
20th  April,  1810,  and  by  indorsement  on  the  lease, 
agreed  to  let  It  have  it  for  the  next  year :  and  B 
sowed  the  ground  with  wheat,  and  in  May,  1812,  was 
ousted  under  the  Act  of  Forcible  Entry  and  Detain- 
er. It  was  held  that  B  was  not  entitled  to  the  crop. 
The  tenant  is  not  entitled  to  the  emblements,  where 
the  termination  of  his  lease  is  fixed  and  certain.* 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Whitmarsh  brought  an  action  of 
trespass  quare  clausum  fregit  against  Cutting, 
for  entering  his  close  and  carrying  away  a 
quantity  of  wheat  and  rye.  The  defendant 
pleaded  not  guilty ;  and  there  was  a  trial  by 
jury.  The  plaintiff  proved  that  in  August, 
1812,  the  defendant  entered  his  close  and  took 
and  carried  away  the  wheat,  &c. 

The  defendant  then  proved  that  the  wheat 
and  rye  had  been  levied  upon  by  a  constable 
on  an  execution  against  one  Hilton,  and  that 
the  defendant  assisted  the  constable  in  carry- 
ing the  grain  away.  The  defendant  offered 
Hilton  as  a  witness  to  prove  that  the  grain  be- 
longed to  Hilton,  who  was  objected  to,  as  in- 
terested, but  admitted  by  the  justice.  Hilton 
testified  that  he  entered  on  the  premises  in 
April,  1810,  under  a  lease  from  the  owner  of 
the  land,  for  one  year  from  the  20th  of  April, 
1810  ;  and  on  the  10th  June,  1810,  the  owner, 
by  indorsement  on  the  lease,  agreed  to  let  Hil- 
ton have  the  farm  for  another  year  ;  it  was 
admitted  that  the  plaintiff  was  lessee  of  the 
owner,  and  that  in  May,  1812,  Hilton  was 
ousted  under  the  Act  against  Forcible  Entry 
and  Detainer.  The  *grain  was  sown  [*36 1 
by  Hilton,  but  reaped  and  gathered  by  the 
plaintiff,  after  his  entry  in  May,  1812. 

The  question  submitted  to  the  jury  was, 
whether  he  was  entitled  to  the  grain  as  em- 
blements. The  jury  found  a  verdict  for  the 
defendant. 

Per  Curiam.  The  verdict  was  clearly' 
against  law.  The  crop  sown  did  not  belong 
to  Hilton,  but  to  his  successor.  This  lease 
was  for  a  year  certain,  and  then  renewed  for 
the  next  year  ;  and  it  was  his  folly  to  sow 
when  he  knew  that  his  term  would  expire  be- 
fore he  could  reap.  The  doctrine  of  emble- 
ments is  founded  entirely  on  the  uncertainty 
of  the  termination  of  the  tenant's  estate. 
Where  that  is  certain  there  exists  no  title  to 
emblements.  Without  touching  any  other 
points,  we  are  of  opinion  that  the  verdict  was 
against  law  and  evidence,  and  that  the  judg- 
ment below  must  be  reversed. 

Judgment  reversed. 

Cited  in-65  N.  Y.,  426. 

*Vide  Bain  v.  Clark,  post.,  424. 


NOTE— Landlord  and  tenant — Emblements. 

Right  to  errihlements  does  not  exist  where  tenancy  is 
determined  at  expiration  of  a  certain  time.  Co. 
Litt.,  55 ;  Barn  v.  Clark,  JO  Johns.,  424 ;  Kingsbury 
v.  Collins,  4  Bing.,  202:  Daviesv.  Connop,  1  Price, 
53. 
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BEACH  v.  VANDENBURGH. 

Assumpsit — Voluntary  Payment  for  Another. 

V.,  a  collector  of  taxes,  called  at  the  house  of  B. 
for  his  tax,  and  finding  him  absent,  V.  afterwards 
paid  the  tax  to  the  State  Treasurer,and  then  brought 
an  action  of  casumpstt  against  B.  for  money  paid. 
&c.,  to  recover  the  amount.  It  was  held,  that  this 
being  a  voluntary  payment  by  V.,  without  the  re- 
quest of  B.,  and  no  subsequent  promise  to  repay, 
the  action  was  not  maintainable. 

Citation— 3  Johns.,  434. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Vandenburgh  brought  an  action 
of  assumpsit  against  Beach,  before  the  justice, 
and  declared  for  money  paid,  laid  out,  &c., 
for  the  defendant. 

There  was  a  trial  by  jury. 

The  plaintiff  below  proved  that  he  was  the 
collector  of  taxes  for  the  town  of  Beekman, 
and  called  at  the  house  of  the  defendant  for 
his  tax,  when  he  was  absent  ;  and  the  time  to 
pay  the  County  Treasurer  being  come,  the 
plaintiff  paid  the  defendant's  tax  to  the  Coun- 
ty Treasurer.  There  was  no  evidence  that  the 
defendant  ever  requested  the  plaintiff  to  pay 
the  tax  for  him,  or  that  he  had  promised  to 
repay  him.  The  jury  found  a  verdict  for 
the  plaintiff  for  four  dollars  and  seventy -one 
cents. 

Per  Curiam.  This  case  is  within  the  prin- 
ciple decided  in  Jones  v.  Wilson,  3  Johns.  Rep., 
434.  A  payment  on  request,  or  a  subsequent 
promise  to  repay,  was  necessary  to  be  shown. 
The  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in-11  N.  Y.,  69;  7  Bos.,  460 ;  41  Mo.,  309. 


362*]  "LIVINGSTON 

v. 
KIERSTED  AND  HEERMANCE. 

Witness — Non  Compos  Mentis. 

If  a  witness  is  shown  to  be  non  compos  mentis,  or 
deranged  in  mind,  he  is  incompetent. 

IN  ERROR  on  certiorari  from  a  justice's 
court.  K.  &  H.  sued  L.,  on  the  29th  of 
April,  1811,  before  a  justice,  and  declared 
against  him  for  unlawfully  raising  and  keep- 
ing up  a  mill-dam  contiguous  to  the  lands  of 
the  plaintiffs,  whereby  they  were  overflowed, 
<fec.  The  defendant  pleaded,  1.  Not  guilty. 
2.  The  statute  of  limitations.  3.  A  justifica- 
tion under  deeds  from  Kiersted,  and  Everadus 
Bogardus,  the  owner  of  the  lands,  by  virtue 
of  which  he  had  a  right  to  keep  up  the  dam, 
provided  the  dam  was  not  raised,  and  averred 
that  the  dam  had  not  been  raised,  at  least 
since  the  plaintiffs  claimed  the  land.  There 
was  a  trial  by  jury  on  the  17th  of  May.  The 
plaintitfs  proved  that  the  dam  had  been  raised 
by  one  V.,  twelve  years  ago,  and  that  it  over- 
flowed the  land  of  the  plaintiffs,  and  thatthev 
had  exercised  acts  of  ownership  on  the  land. 
The  justice  ruled  that  it  was  competent  for 
the  plaintiffs  to  show  by  parol  proof,  that  they 
were  themselves  in  possession  of  the  land  over- 
flowed, and  the  plaintifts  thereupon  called  a 
witness.  The  defendant  offered  to  prove  that 
JOHNS.  REP.,  10. 


the  witness  offered  was  non  compos,  and  that 
he  had  been  for  some  time  deranged  ;  but  the 
evidence  was  overruled  by  the  justice.  And 
the  jury  found  a  verdict  for  the  plaintiffs  be- 
low, and  assessed  their  damages  to  ten  dollars; 
on  which  the  justice  gave  judgment. 

Per  Curiam.  The  exclusion  of  testimony 
to  prove  that  a  witness  offered  on  the  part  o*f 
the  plaintiffs  was  non  compos,  by  reason  of  his 
mental  derangement,  was  erroneous.  If  it 
could  have  been  shown  to  the  court  below  that 
the  witness  was  deranged,  or  had  not  the 
ordinary  understanding7  he  must  have  been 
excluded  as  incompetent.  Idiots,  lunatics  and 
madmen,  are  not  competent  witnesses,  and 
this  must  be  shown  to  the  court  by  proof,  like 
any  other  charge  of  incompetency.  The  de- 
fendant was  prevented  from  showing  this,  and 
the  witness  was  admitted.  As  we  cannot  tell 
what  weight  the  jury  may  have  given  to  his 
testimony,  the  judgment  must,  for  that  cause, 
and  without  considering  the  other  points 
raised,  be  reversed. 

Judgment  reversed. 
Cited  in— 3  Abb.  N.  C.,  348;  3  E.  D.  Smith,  368. 


*CARY  [*363 

v. 
CAMPBELL  AND  COOK. 

Evidence — Secondary,  when. 

Where,  in  an  action  before  a  justice,  the  plaintiff, 
when  issue  was  joined^  delivered  the  note,  on 
which  the  suit  was  brought,  to  the  justice,  who,  at 
the  trial,  could  not  find  it,  and  said  it  was  lost,  and 
then  admitted  parol  evidence  of  its  contents  to  the 
jury ;  it  was  held  to  be  erroneous,  and  that  the 
secondary  evidence  was  not  admissible,  until  after 
sufficient  proof,  on  oath,  of  the  loss  of  the  note.* 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Cary  sued  Campbell  and  Cook,  be- 
fore the  justice,  on  a  promissory  note.  The 
defendants  pleaded  non  assinnpsit  and  a  set- 
off.  There  was  a  trial  by  jury.  The  justice 
certified  that  the  note  was  delivered  to  him  by 
the  plaintiff  when  the  issue  was  joined  ;  but 
that  on  search  he  could  not  find  it,  and  that  he 
permitted  the  plaintiff  to  give  parol  proof  of 
the  note,  though  the  defendants  objected  to  it. 
The  plaintiff  proved  that  the  note  was  given 
for  a  barrel  of  pork,  for  which  the  defendants 
were  to  pay  fourteen  dollars  ;  but  that  after 
they  had  taken  the  pork  home  and  examined 
it,  they  found  it  not  good,  and  came  to  the 
plaintiff,  who  reduced  the  price  to  ten  dol- 
lars and  fifty  cents.  The  defendants  proved 
that  the  plaintiff  recommended  the  pork  as 
good  prime  pork.  The  jury  found  a  verdict 
for  the  defendants. 

Per  Curiam.  The  justice  erred  in  admit- 
ting parol  proof  of  the  note,  as  a  lost  note, 
when  there  was  no  proof  of  its  being  lost. 
What  the  justice  might  have  said  as  to  the- 
loss  was  no  legal  evidence  to  the  jury.  It  was 
requisite  that  proof  on  oath  should  have  IHTM 
given  of  the  loss  of  the  note,  before  the  sec- 
ondary evidence  could  be  let  in.  Without 
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examining  the  other  points  suggested,  the  evi- 
dence offered  by  the  plaintiff  was  not  sufficient 
to  entitle  him  to  recover,  and  the  verdict  was 
correct. 

Judgment  affirmed. 


YOULE  v.  BROTHERTON. 

Justice     Court  —  Stay    Proceedings  —  Costs   of 
Former  Suit  Unpaid. 

A  justice's  court  has  no  power  or  discretion  to 
stay  the  proceedings  in  a  cause,  or  to  dismiss  the 
suit,  because  the  plaintiff  had  been  nonsuited  in  a 
former  suit  for  the  same  cause  of  action,  or  be- 
cause the  costs  of  the  former  suit  were  unpaid. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Youle  brought  an  action  against 
Brotherton,  before  the  justice,  for  damage 
done  to  a  carriage  of  the  plaintiff.  The  de- 
fendant pleaded  that  the  plaintiff  had  before 
sued  him  for  the  same  cause  of  action,  and 
3O4*]  *had  been  nonsuited,  and  that  the 
costs  of  the  nonsuit  were  still  unpaid.  The 
justice,  for  this  cause,  dismissed  the  suit. 

Per  Curiam.  The  former  nonsuit  was  no 
bar  to  a  new  action  for  the  same  cause  ;  nor 
had  the  justice  any  right,  to  dismiss  the  action 
because  the  costs  of  the  former  suit  were  un- 
paid. The  higher  courts  will  sometimes  stay 
proceedings  in  a  suit,  until  the  costs  of  a 
former  suit  for  the  same  matter  are  paid  ;  but 
this  is  done  on  a  rule  to  show  cause,  and  in 
the  exercise  of  a  large  and  liberal  discretion. 
But  no  such  power  or  discretion  can  be 
assumed  by  a  justice's  court. 

Judgment  reversed. 

Cited  in— 10  Wend.,  522;  12  Wend.,  175;  4  Daly, 
334 ;  8  Daly,  187. 


BENNETT  ».  HULL. 

Contracts — Statute  of  Frauds — 15th  Sec.  Ap- 
plies to  Executory  Contracts. 

The  15th  section  of  the  statute  of  frauds  (sess.  10, 
ch.  44)  applies  as  well  to  executory  as  to  other  con- 
tracts. 

And  where  an  action  was  brought  for  not  de- 
livering 100  bushels  of  apples,  pursuant  to  a  prom- 
ise, of  which  there  was  no  note  or  memorandum  in 
writing,  nor  earnest,  nor  delivery,  the  value  of  the 
apples  being  above  $25,  it  was  held  that  the  action 
was  not  maintainable. 

Citations— Act,  sess.  10,  ch.  44 ;  2  H.  Bl.,  63 ;  7  T. 
R.,  14. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Hull  sued  Bennett  before  the  jus- 
tice, for  a  breach  of  promise,  in  not  delivering 
to  the  plaintiff,  on  board  of  his  vessel,  one 
hundred  barrels  of  apples,  whenever  the  vessel 
should  be  ready  to  receive  them,  and  the  de- 
fendant was  then  to  receive  payment  in 
liquors,  &c.,  out  of  the  plaintiff's  store.  It 
was  proved  that  the  plaintiff  gave  notice  to 
the  defendant  when  the  vessel  was  ready  to 
receive  the  apples,  &c. 

The  justice  gave  judgment  for  the  plaint- 
iff for  twenty-five  dollars  damages. 

Per  Curiam.  Under  the  fifteenth  section  of 
10G8 


our  statute  of  frauds  (sess.  10,  ch.  44),  and 
which  is  the  same  as  the  seventeenth  section 
of  the  English  statute,  no  contract  for  the  sale 
of  goods,  unless  there  be  a  delivery  of  part, 
or  earnest  given,  or  a  note  or  memorandum  in 
writing,  is  valid.  Here  is  neither  ;  and  as  the 
price  of  the  one  hundred  barrels  of  apples  is 
presumed  to  have  been  above  twenty-five  dol- 
lars, this  case  was  clearly  within  the  statute 
of  frauds.  The  statute  applies  as  well  to  exe- 
cutory as  to  other  contracts  ;  and  the  decis- 
ions of  the  English  courts,  on  this  point,  in 
Rondeau  v.  Wyatt,  2  H.  Bl.,  63,  and  in  Cooper 
v.  Elston,  7  Term  Rep.,  14,  contain  the  sound 
and  just  construction  of  the  statute. 

Judgment  reversed. 

Cited  in— 18  Johns.,  59 ;  8  Cow.,  219 ;  5  Wend..  141 ;. 
6  Wend.,  401 ;  23  Wend..  273;  26  Barb.,  140 ;  32  Barb., 
633;  33  Barb.,  212 ;  3  E.  D.  Smith,  116 ;  55  Wis.,  434. 


*CREDIT  v.  BROWN.       [*365 

Trespass — Confession  taken  Altogether — Justifi- 
cation. 

In  an  action  of  trespass  for  killing  a  dog,  the 
plaintiff  proved  that  the  defendant  confessed  he 
killed  the  plaintiff's  dog,  who  assaulted  him  in  the 
highway,  &c.  It  was  held  that  the  confession  must 
be  taken  altogether,  and  amounted  to  a  justifica- 
tion. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Brown  sued  Credit,  before  the  jus- 
tice, in  trespass,  for  killing  the  plaintiff's  dog. 
The  defendant  pleaded  not  guilty.  There  was 
a  trial  by  jury.  The  plaintiff  proved  that  the 
defendant  confessed  that  he  shot  the  plaintiff's 
dog,  who  assaulted  him  in  the  main  road  ;  and 
the  defendant,  at  the  trial,  also  confessed  the 
fact,  and  the  necessity  of  killing  the  dog. 

The  jury  gave  a  verdict  for  the  plaintiff  for 
three  dollars,  on  which  the  justice  gave  judg- 
ment. 

Per  Curiam.  There  was  no  proof  by  which 
to  charge  the  defendant,  except  his  own  con- 
fession, which  the  jury  ought  to  have  taken 
altogether,  and  not  to  have  charged  him  with 
killing  the  dog,  without  giving  due  weight  to 
what  the  defendant  said,  at  the  same  time,  in 
justification.  He  killed  the  dog,  but  he  did 
so  because  the  dog  assaulted  him,  in  the 
night,  in  the  highway.  It  was,  therefore,  a 
justifiable  act,  and  the  verdict  of  the  jury  was 
against  law  and  evidence. 

Judgment/reversed . 

Cited  ln-2  Hill.  442 ;  25  N.  Y..  175 ;  1  Keyes,  396 ;  1 
Abb.  App.  Dec.,  119;  6  Barb.,  32,  456;  25  Barb.,  281 ; 
6  Duer,  125 ;  1  Hilt.,  270. 


IRWIN  v.  KNOX. 

Justice    Court  —  Portion  of  Claim  Barred    by- 
Former  Verdict — Reversal. 

In  an  action  before  a  justice,  the  plaintiff's  de- 
mand was  for  various  charges,  and  it  was  proved 
that  one  of  the  charges,  which  had  been  exhibited 
by  him  in  a  former  suit,  had  been  taken  into  con- 
sideration by  the  jury,  but  that  they  gave  no  dam- 
ages for  it,  for  want  of  sufficient  proof.  The  jury 
in  the  second  suit,  having  given  a  verdict  for  the 

JOHNS.  REP.,  10. 


1813 


SMITH,  ADM'R,  v.  LOCKWOOD. 


365 


whole  of  his  demand,  including  this  charge  as  well  I 
as  others,  the  verdict,  and  the  judgment  thereon, 
were  held  to  be  erroneous,  the  former  trial  and 
verdict  being  a  bar  to  so  much  of  the  plaintiff's  de- 
mand. 

Citation— 2  Johns.,  210. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Irwin  sued  Knox,  before  the  jus- 
tice, and  demanded  damages  for  the  defend- 
ant's carelessly  leaving  salt  in  the  public  high- 
way, by  which  his  steer  was  killed;  for  break- 
ing a  plough,  goods  sold,  &c. 

The  defendant  pleaded  that  all  the  charges 
in  the  plaintiff's  declaration,  except  the  last, 
had  been  submitted  to  a  former  jury,  and  de- 
manded a  nonsuit,  which  was  refused  by  the 
justice. 

The  defendant  asked  for  an  adjournment 
of  the  trial,  but  offered  no  security.  There 
was  a  trial  by  jury.  The  defendant  set  up 
the  former  trial  in  bar.  The  plaintiff  offered 
366*]  to  show  that  the  *jury  on  the  former 
trial  did  not  take  the  charge  of  the  loss  of  the 
steer  into  their  consideration,  for  want  of 
proof,  and  which  was  proved  by  one  of  the 
former  jury  ;  but  it  appeared  that  the  former 
jury,  after  retiring  to  consider  of  their  ver- 
dict, talked  some  time  about  the  steer.  After 
proof  of  the  other  parts  of  the  plaintiff's  de- 
mand, the  jury,  in  this  case,  found  a  verdict 
for  the  plaintiff  for  twenty-three  dollars,  on 
which  the  justice  gave  judgment. 

Per  Curiam.  The  former  judgment,  as  far 
as  it  respected  the  demand  for  the  steer,  was 
a  bar  to  the  present  suit  for  the  same  cause. 
It  appears  that  the  plaintiff  had  exhibited  that 
demand  to  a  jury  in  a  former  suit,  and  that 
jury  took  it  into  consideration,  but  gave  no 
damages  on  account  of  that  demand,  for  want 
of  sufficient  proof. 

As  the  demand  was  not  abandoned  by  the 
plaintiff  before  or  at  the  trial,  but  submitted 
to  the  jury,  the  former  verdict  is  a  bar. 
(Brockway  v.  Kinney,  2  Johns.  Rep.,  210.) 
As,  then,  improper  evidence  was  given  to  the 
jury  in  this  suit,  and  as  we  cannot  say  how 
much  of  the  verdict  embraced  the  demand  for 
the  steers,  the  judgment,  in  this  view,  must 
be  considered  erroneous. 

Judgment  renewed. 

Cited  in— 6  Barb.,  32 ;  51  Barb.,  269. 


SMITH,  Administrator  of  BANKS, 

v. 
LOCKWOOD. 


Court  —  Suit  by  Executor  —  Set-off— 
for  ttalanre  in  Favor  of  Defend- 
ant —  Executor  Liable  —  Evidence  —  Lost  Xeyo- 
tiaole  Paper. 

Where  a  suit  is  brought  by  an  executor  or  ad- 
ministrator, before  a  justice's  court,  and  the  de- 
fendant pleads  a  set-off,  and  a  balance  is  found 
in  his  favor,  the  judgment  for  the  defendant  is 
absolute  and  peremptory  against  the  plain!  iff,  who 
becomes  thereby  personally  charged  for  the  judg- 
ment, tie  /WMW  j/ro;>riix. 

Citations—  Act,  sesa.  3,  ch.  204  ;  1  Johns.,  34:  - 
Johns.,  206:  5  T.  K.,513. 
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IN  ERROR  on  certiorari  from  a  justice's  court. 
Smith,  as  administrator,  &c.,  sued  Lock- 
wood  before  the  justice,  in  a*»umpsit,  on  a 
promissory  note  given  to  the  testator,  for 
$15  ;  and  declared  upon  it  as  upon  a  lost 
note.  The  defendant  pleaded  non  assumpsit 
and  a  set-off.  The  cause  was  tried  before  the 
justice.  It  appeared  that  the  note  was  nego- 
tiable, and  that  the  plaintiff  gave  no  evidence 
of  the  loss  of  the  note,  the  making  of  which 
was  admitted,  nor  did  he  produce  it.  The  jus- 
tice gave  judgment  for  the  defendant  for  ten 
dollars,  the  amount  of  his  set-off,  proved 
against  the  intestate. 

Per  Curiam.  The  decision  of  the  justice 
was  correct,  notwithstanding  a  judgment  for 
ten  dollars,  with  costs,  was  rendered  absolute- 
ly against  the  plaintiff,  by  which  he  may  be 
personally  *charged.  On'  examining  [*367 
the  Act  of  1808,  for  the  Recovery  of  Debts  to 
the  Value  of  Twenty-rive  Dollars  (sess.  3,  ch. 
204).  it  appears  that  jurisdiction  is  expressly 
given,  where  an  administrator  or  executor  is 
plaintiff ;  and  in  all  cases  cognizable  under 
the  Act  the  defendant  fs  entitled  to  his  set-off  ; 
and  the  judgment,  when  for  the  defendant,  is 
to  be  peremptory.  The  hardships  to  which 
the  plaintiff,  as  administrator,  may  be  exposed 
by  being  made  personally  liable  for  the  judg- 
ment, results  from  the  provisions  of  the  Act, 
and  is  not  to  be  avoided  when  an  administra- 
tor or  executor  sues  before  a  justice. 

The  plaintiff  sued  below  on  the  note,  and 
not  on  the  pre-existing  debt.  We  are  also  to 
conclude  from  the  return,  that  the  note  was 
negotiable,  and  it  was,  then,  equivalent  to  a 
discharge  of  the  debt,  so  that  the  plaintiff 
could  not  resort  to  it,  without  producing  and 
canceling  the  note  at  the  trial,  or  showing  it 
lost ;  and  he  did  neither.  (Holmes  &  Drake  v. 
I)' Camp,  1  Johns.  Rep.,  34  ;  8  Johns.  Rep., 
206  ;  Kear&lake  v.  Morgan,  5  Term  Rep., 
513.) 

Judgment  affirmed. 
Cited  in— 59  N.  Y.,  586. 


LEONARD  v.  SLAUGHTER. 

Practice — Discontinuance — Costs  on  Motion. 

When  the  plaintiff  in  a  cause  discontinues  the 
suit,  without  leave  of  the  court,  the  defendant 
cannot  obtain  his  costs,  on  motion,  but  must  pro- 
ceed to  nim  pros  the  plaintiff,  treating  the  discon- 
tinuance as  a  nullity. 

MR.  D.  RUGGLES,  for  the  defendant,  moved 
for  a  rule  that  the  plaintiff  pay  the  costs 
in  this  suit,  he  having  discontinued,  and  given 
notice  thereof  to  the  defendant. 

Mr.  budam,  contra,  cited  Mutsten  v.  IMMF- 
rence.  Col.  ('as.,  97,  that  a  discontinuance  of  a 
suit  may  be  entered  at  any  time  before  plea 
pleaded  in  a  second  suit,  without  leave  of  the 
court,  or  payment  of  costs. 

But,  he  said,  the  defendant  could  not  get  his 
costs  in  this  way.  The  discontinuance  was  a 
nullity,  unless  the  costs  were  paid,  and  the  de- 
fendant must  proceed  to  non  jinut  the  plaint- 
iff, in  order  to  get  judgment  for  his  costs. 

Per  Curiam.    The  defendant  cannot  recover 
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his  costs  on  motion,  but  must  proceed  to 
obtain  judgment  of  non  pros  against  the 
plaintiff. 

Motion  denied. 

Cited  in— 1  Wend.,  14;  2  Hill.,  384;  7  Hill,  197,  522 : 
10  N.  Y.,  502 ;  13  Barb.,  1*5 ;  4  How.  Pr.,  159 ;  10  How. 
Pr.,  87. 


3O8*]  *JACKSON,  ex   dem. 

ET  AL., 

3CLOVER. 


LIVINGSTON 


Ejectment — Lessors  Struck  Oat  on  Motion,  when 
— Exceptions. 

The  lessors  in  an  action  of  ejectment  may  be 
struck  out  of  the  declaration  on  affidavit  of  their 
having  no  interest  in  the  premises. 

The  general  rule  is,  that  a  lessor  in  ejectment 
ought  to  have  a  subsisting  title  or  interest  in  the 
premises;  but,  under  special  circumstances,  the 
court  will  permit  the  demises  to  be  retained. 

Citation— 4  Johns.,  483. 

A  MOTION  was  made  to  have  the  demises 
li.  of  H.  Rosebopm,  and  of  several  other 
lessors  of  the  plaintiff  in  this  suit,  struck  out 
of  the  declaration,  on  affidavits  that  they  had 
no  interest  whatever  in  the  premises,  having 
alienated  all  their  right,  title,  &c. 

Per  Curiam.  The  general  rule  is,  that  a 
person  ought  not  to  be  made  a  lessor  in  eject- 
ment who  has  no  subsisting:  title  or  interest  in 
the  premises.  (Jackson,  ex  dem.  Starr,  v.  Rich- 
mond, 4  Johns.  Rep.,  483.)  The  exceptions  to 
this  rule  must  depend  on  the  particular  cir- 
cumstances to  be  shown  to  the  court. 

Rule  granted,  without  costs. 

Cited  in— 17  Johns.,  126 ;  5  Cow.,  170 ;  2  Wend.,  48 ; 
3  Wend.,  153 ;  5  How.  Pr.,  143. 
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SPIKEMAN. 

Practice — Appeal  Quashed  when  Premature. 

No  appeal  lies  to  this  court  from  the  order  of  a 
surrogate  for  the  appointment  of  admeasurers  of 
dower,  under  the  Act  (sess.  29,  ch.  168) . 

The  10th  section  of  the  Act  gives  an  appeal  only 
after  the  filing  the  report  of  the  admeasurers. 

Citation— Act,  sess.  29,  ch.  168. 

A  PETITION  had  been  presented  by  E. 
Gardenier,  widow,  &c. ,  to  the  surrogate 
of  Columbia  County,  pursuant  to  the  Act 
(sess.  29,  ch.  168,  sec.  12),  stating  the  seisin  of 
her  husband,  and  praying  the  appointment  of 
admeasurers  of  dower,  &c.  A  citation  was 
issued  by  the  surrogate  to  S.,  the  appellant,  to 
show  cause,  &c.  He  appeared,  and  denying 
the  seisin  of  the  husband,  pleaded  to  the  juris- 
diction of  the  surrogate,  which  plea  was 
overruled,  and  admeasurers  of  dower  appoint- 
ed. From  this  order  of  the  surrogate  an  ap- 
peal was  made  to  this  court. 

Mr.  Van  Buren  for  the  appellant.  He  cited 
9  Johns.  Rep.,  245. 

Mr.  E.  Williams,  contra. 

Per  Curiam.  The  appeal  in  this  case  must 
be  quashed  as  premature.  The  tenth  section 
of  the  Act  (sess.  29,  ch.  168)  gives  the  appeal 
to  the  party  aggrieved,  after  filing  the  report 
of  the  admeasurers  of  dower  ;  and  then  the 
question  of  seisin,  or  any  other  question  which 
may  arise,  may  be  tried  by  a  jury  on  a  feigned 
issue,  or  in  some  other  mode,  which  this  court 
may  prescribe. 


Appeal  quashed. 
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D.  C.  HOPKINS  v.  P.  HOPKINS. 

Replevin — Setting  Forth  Title — Distress  Damage 
Peasant — Analogous  to  Trespass — One  Abus- 
ing License  Becomes  Trespasser  ab  initio — 
Damages 

Where  the  avowant  in  replevin  does  not  set  forth 
his  title,  or  allege  the  estate  of  which  he  is  seised, 
but  only  that  he  was  lawfully  possessed  of  the  close, 
&c.,  the  avowry  is  bad. 

A  general  replication  to  an  avowry  de  injuria 
propria,  &c.,  is  bad  on  special  demurrer. 

In  replevin  where  the  defendant  justifies  the  tak- 
ing of  the  beasts  as  a  distress  damage  feasant,  the 
plaintiff  may  reply  that  the  avowant,  after  making 
the  distress,  abused  it,  so  as  to  render  him  a  tres- 
passer ah  initin  ;  as  if  he  impounds  the  cattle  after 
making  the  distress,  without  having  the  damage 
previously  assessed  by  the  fence  viewers,  according 
to  the  direction  of  the  Act  (sess.  24,  ch.  78,  sec.  16). 
And  he  shall  recover  damages,  as  in  trespass,  for 
the  unlawful  taking. 

Citations— 6  Johns.,  380;  5  Johns.,  112;  1  Bos.  & 
P.,  76;  2  Johns,  291;  ante,  253;  Com.  Dig.,  tit. 
Pleader,  3,  K,  20;  1  Chitty's  PL,  562;  8  Co.,  146. 

THIS  was  an  action  of  replevin.  It  was 
commenced  by  plaint,  in  the  Westches- 
ter  Court  of  Common  Pleas,  and  removed  by 
certiornri  into  this  court.  The  plaint  and  dec- 
laration, in  the  court  below,  was  for  taking 
and  detaining,  by  the  defendant,  twenty-four 
sheep  and  eleven  lambs,  the  property  of  the 
plaintiff.  The  defendant  pleaded  nan  cepit 
and  three  avowries:  1.  An  avowry  of  the 
taking  in  his  own  right,  and  as  bailiff  of 
James  Hopkins,  Thomas  Hopkins,  Job  Cocks 
and  his  wife,  and  Mary  Hopkins  ;  because  the 
close  in  which,  etc.,  was  a  close,  &<;.,  and  was 
the  soil  and  freehold  of  the  defendant  and  the 
said  James,  Thomas,  Job  and  his  wife,  and 
Mary,  of  which  they  were  seised  as  tenants  in 
common,  tfcc.  And  because  the  said  sheep 
and  lambs  were  then  and  there  eating  up  the 
grass,  &<:.,  and  doing  damage,  and  so  being 
damage  feasant,  he  avowed  the  taking  of  them 
as  a  distress  for  such  damage,  tfcc.,  with  a 
verification,  praying  judgment  and  a  return  of 
the  sheep  and  lambs,  with  his  damages  ami 
costs,  &c.  2.  An  avowrv  in  his  own  right, 
because  the  close  in  which,  &c.,  was  a  certain 
close,  &c.,  and  that  the  defendant  and  the 
IJ7O*]  said  James,  *Thonms,  and  the  others, 
were  seised  in  fee,  as  tenants  in  common,  to 
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wit:  that  the  defendant  was  seised  in  fee  of 
one  undivided  third  part  thereof,  and  the 
others  of  two  undivided  third  parts  thereof ; 
and  that  the  said  James  and  the  others  had 
demised  the  said  two  third  parts,  &c.,  to  the 
defendant,  for  one  year,  &c.,  and  that  the  said 
sheep  and  lambs  entered  the  said  close,  &c., 
and  were  damage  feasant  in  the  said  close, 
whereof  he  was  so  seised  in  fee  and  possessed, 
&c.,  and  that  he  took  them,  etc.,  as  a  distress 
for  such  damage,  &c.,  with  a  verification  pray- 
ing judgment  and  a  return  of  the  distress.  3. 
An  avowry  of  the  taking  of  the  said  sheep, 
&c.,  because  he  was  lawfully  possessed  of  the 
said  close,  and  the  said  sheep  were  damage 
feasant,  &c.,  with  a  verification,  &c.,  praying 
judgment  and  a  return,  etc. 

The  plaintiff  replied  to  the  first  avowry : 
1.  That  by  reason  of  anything  in  the  said  first 
avowry,  &c.,  the  defendant  ought  not  in  his 
own  right,  nor  as  bailiff,  &c.,  to  avow,  <v.c., 
because  the  defendant  took  the  said  sheep, 
&c.,  of  his  own  wrong,  and  without  any  just 
cause,  «fcc.  ;  and  this  he  prayed  might  be  in- 
quired of  by  the  country,  etc.  2.  Because, 
that  after  the  taking  of  the  said  sheep,  etc., 
the  defendant  afterwards  drove  them  to  a  pub- 
lic pound,  before  he  had  made  application  to 
the  fence  viewers,  etc.,  to  ascertain  and  ap- 
praise the  damage,  &c.  ;  and  before  the  dam- 
ages were  ascertained  and  certified  by  the 
fence  viewers,  with  the  fees,  etc.,  as  by  the 
"Act  Relative  to  the  Duties  and  Privileges  of 
Towns"  he  was  required  to  do;  whereby  the 
defendant  was  a  trespasser  from  the  begin- 
ning, &c.  ;  whereupon  he  prayed  judgment, 
«fec.  3.  Because,  etc.,  that  after  the  taking 
the  said  sheep  and  lambs,  etc.,  the  defendant 
afterwards  converted  and  disposed  of  the  same 
to  his  own  use,  and  thereby  became  a  tres- 
passer ab  initio,  wherefore  he  prayed  judg- 
ment. 

To  the  second  and  third  avowries  the  plaint 
!  iff,  in  like  manner,  in  his  replication,  gave 
three  several  answers,  as  above  slated  in  reply 
to  the  first  avowry.  To  each  of  these  replica- 
tions there  was  a  general  demurrer  and  join- 
der. 

J/V.  /'.  A.  Jay,  in  support  of  the  demurrers. 
1.  The  plea  of  (If  injuria  propria  ulmfii,  (nli 
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musa,  &c.,  is  bad  in  replevin,  though  it  may 
be  good  in  trespass.  In  Jones  v.  Kiichin,  1 
Bos.  &  Pull.,  76,  Eyre,  Ch.  J.,  on  the  author- 
ity of  Crogate's  case,  8  Co.,  66  b,  held  such  a 
plea  clearly  bad.  The  rule  is  so  laid  down  by 
Sergeant  Williams,  2  Sauud.,  284  c,  n,  and  by 
Chitty  (1  Chit.  PI.,  161-560). 
371*]  *2.  That  the  defendant  impounded 
the  sheep,  before  applying  to  the  fence  viewers 
to  have  the  damage  assessed,  being  a  mere 
nonfeasance,  could  not  make  him  a  trespasser 
ah  initio.  (But  see  ante,  253,  and  2  Johns. 
Rep.,  691.) 

3.  The  plaintiff  in  replevin  cannot  make  the 
defendant  a  trespasser  ab  initio.  In  none  of 
the  books  can  such  a  plea  in  replevin  be  found, 
though  there  may  be  such  a  plea  in  trespass. 
If  the  plaintiff  means  to  take  advantage  of  the 
wrong  or  misconduct  of  the  defendant,  so  as 
to  render  him  a  trespasser  ab  initio,  he  ought 
to  bring  an  action  of  trespass.  If  in  the  lapse 
of  centuries  no  such  plea  in  replevin  is  to  be 
found,  it  furnishes  a  strong  argument  against 
it.  It  is  true  Chitty  says,  "It  would  seem 
that  in  the  case  of  a  distress  damage  feasant 
the  plaintiff  ought  to  plead  in  bar  that  the 
avowant,  after  making  the  distress,  used  the 
cattle,  or  otherwise  became  a  trespasser  ab 
initio."  But  he  cites  Comyns'  Digest,  tit. 
Pleader,  3  K,  20,  with  a  qucere;  and  the  au- 
thority cited  by  Comyns  from  Lutwyche,  1423, 
will  be  found  to  have  been  an  action  of  tres- 
pass m  et  armis. 

The  action  of  replevin  is  very  different  from 
an  action  of  trespass :  1.  Replevin  is  a  pro- 
ceeding in  rem.  2.  Both  parties  in  the  action 
are  actors.  3.  It  is  founded  on  right  (Garth., 
74;  Yelv.,  148;  Hob.,  16;  Cro.  Eliz.,  799;  2 
Roll.,  561;  20  Vin.  Abr.,  500;  6  East,  283), 
whereas  trespass  is  for  a  wrong.  In  replevin, 
the  plaintiff  does  not  recover  vindictive  dam- 
ages ;  the  tort  is  waived,  and  no  damages  are 
claimed  on  the  ground  of  a  tort.  If  the  party 
making  the  distress  has  been  guilty  of  an 
abuse  which  renders  him  a  tortfeasor,  or  tres- 
passer ab  initio,  the  proper  remedy  is  an  ac- 
tion of  trespass  grounded  upon  the  tort. 

Again,  the  count  is  bad  in  not  stating  the 
place  where  the  sheep  were  taken,  as  well  as 
the  town.  (1  Sid.,  9;  Hob.,  16.) 

Mr.  Wells,  contra.  The  first  and  third 
avowries  are  clearly  bad.  It  is  not  enough  to 
say  that  the  close  was  the  soil  and  freehold  of 
the  defendant  and  others,  of  which  they  were 
seised  as  tenants  in  common  ;  but  the  defend- 
ant must  say  of  what  estate  he  was  seised 
(Com.  Dig.,  PL,  3  K,  21 ;  Lutw.,  1232)  as  in 
the  second  avowry.  The  third  avowry  states 
no  title  whatever  in  the  avowant,  but  a  mere 
possession  ;  and  in  replevin  you  cannot  justify 
on  possession  alone. 

As  to  the  replication  de  injurta  propria,  &c., 
it  may  be  bad  on  special  demurrer,  but  on  a 
general  demurrer  it  is  good.  A  defect  of  a 
traverse  in  matter  of  form  only  is  aided  upon 
a  general  demurrer,  and  would  be  cured  by  a 
verdict.  (Com.  Dig.,  PI.,  F,  24,  G,  22;  5 
Johns.  Rep.,  112,  Lyttte  v.  Lee  &  Buggies.) 
372*]  *The  only  question  of  any  import- 
ance is  whether  the  plaintiff  cannot  in  re- 
plevin, as  well  as  in  trespass,  avail  himself  of 
the  acts  of  the  party  which  make  him  a  tres- 
passer ab  initio. 
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In  Pratt  v.  Petrie,  2  Johns.  Rep.,  691,  the 
court  said  that  cattle  taken  damage  feasant 
could  not  be  impounded,  under  the  Act,  be- 
fore the  damage  had  been  ascertained  bv  the 
fence  viewers. 

Again,  in  the  third  replication  it  is  alleged 
that  the  defendant  converted  and  disposed  of 
the  sheep,  &c.,  to  his  own  use.  Now,  it  will 
not  be  pretended  but  that  both  these  acts,  if 
replied  in  an  action  of  trespass,  would  make 
the  defendant  a  trespasser  db  initio.  The 
wrong  is  the  same  in  replevin  as  in  trespass, 
and  the  redress  may  as  well  be  afforded  in  one 
action  as  in  the  other.  In  Pangburn  v.  Pat- 
ridge,  7  Johns.  Rep.,  140,  it  was  decided  that 
replevin  lies  for  any  tortious  or  unlawful  tak- 
ing of  goods.  Then  why  make  any  distinc- 
tion in  the  pleadings,  in  this  respect,  between 
replevin  and  trespass  ?  The  reason  equally 
applies  to  both.  Why,  then,  send  the  party 
to  another  action  in  order  to  recover  his  dam- 
ages ?  Both  Comyns  and  Chitty  are  of  opin- 
ion that  such  a  plea  is  good  in  replevin  ;  and 
there  is  no  authority  against  them.  The  court, 
then,  in  the  absence  of  any  express  authority 
to  show  this  to  be  a  bad  plea,  will  decide  on 
the  reason  of  the  case,  and  support  this  repli- 
cation. 

KENT,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

The  defendant  avows  the  taking  of  the 
beasts  damage  feasant.  He  does  this  in  three 
several  avowries,  and  the  last  of  them  is  clear- 
ly bad,  because  the  avowant  does  not  set  forth 
his  title,  or  allege  the  estate  of  which  he  was 
seised.  He  avows  only  that  he  was  lawfully 
possessed  of  the  close,  and  this  was  not  enough 
by  the  rules  of  the  common  law  ;  and  as  we 
have  no  statute  altering  the  rule  of  pleading 
in  this  respect,  the  rule  still  prevails,  and  so 
it  was  declared  by  this  court  in  Harrison  v. 
M'Intosh,  6  Johns.  Rep.,  380. 

The  general  replication  to  the  avowries  de 
injuria  sua,  &c. ,  would  have  been  bad  on  spec- 
ial demurrer,  according  to  the  cases  of  Lyttle  v. 
Lee  &  Ruggles,  5  Johns.  Rep.,  112,  and  Jones  v. 
Kitchin,  1  Bos.  &  Pull.,  76.  But  the  merits  of 
this  case  do  not  turn  upon  the  technical  ob- 
jections to  the  last  avowry,  or  to  the  general 
replication.  The  special  replications  disclose 
matter  which,  according  to  the  cases  of  Pratt 
v.  Petrie,  2  Johns.  Rep.,  691,  and  of  Sackrider 
v.  M'Donald,  ante,  253,  renders  the  avowant 
a  trespasser  ab  initio,  and  entitles  the  plaintiff 
to  his  damages  for  the  original  taking.  The 
*action  of  replevin  is  grounded  on  a  [*373 
tortious  taking,  and  it  sounds  in  damages  like 
an  action  of  trespass,  to  which  it  is  extremely 
analogous  if  the  sheriff  has  already  made  a  re- 
turn, and  the  plaintiff  goes  only  for  damages 
for  the  caption.  It  is  a  point  assumed  in 
many  of  the  books  (Com.  Dig. ,  tit.  Pleader,  3 
K,  20 ;  1  Chitt.  Plead.,  562),  and  nowhere  de- 
nied, that  the  plaintiff  may  plead  in  bar  to  the 
avowry  that  the  avowant  so  abused  the  distress 
as  to  render  himself  a  trespasser  from  the  be- 
ginning. There  is  no  reason  why  the  general 
principle  should  not  apply  to  this  action  as 
well  as  to  trespass,  that  where  a  person  acts 
under  an  authority  or  license  given  bv  law, 
and  abuses  it,  he  shall  be  deemed  a  trespasser 
ab  initio.  The  party  recovers  his  damages  in 
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this  action  as  well  as  in  trespass,  and  the  law 
would  be  inconsistent  in  holding,  in  the  action 
of  replevin,  that  the  original  taking  was  valid, 
notwithstanding  any  subsequent  abuse,  and 
awarding  a  return,  and  yet  in  the  action  of 
trespass,  to  punish  the  party  for  the  first  taking. 
There  is  no  color  for  such  a  distinction  in  The 
Six  Carpenters'  case,  8  Co.,  146,  where  all  the 
law  on  the  subject  is  fully  discussed  and  clear- 
ly expounded.  It  is  there  declared,  that  if 
'"  the  owner  who  distraincth  for  damage  feas- 
ant  doth  work  or  kill  the  distress,  the  law  will 
adjudge  that  he  entered  for  that  purpose,  and 
because  the  act  which  doth  demonstrate  the 
same  is  a  trespass,  he  shall  be  a  trespasser  ab 
initio."  But  the  court  proceed  to  state  and  il- 
lustrate the  cases  in  which  the  party  is  not  to 
be  adjudged  a  trespasser  ab  initio  ;  as  if  a  man 
take  cattle  damage  feasant,  and  the  other  ten- 
der sufficient  amends,  and  he  refuses  to  deliver 
them  back,  if  he  sue  a  replevin,  he  shall  re- 
cover damages  only  for  the  detention,  and  not 
for  the  taking,  for  that  was  lawful.  The  nec- 
essary inference  from  the  language  of  the 
case  is,  that  in  the  first  instance  put,  the  per- 
son taking  and  abusing  the  beasts  would,  on  a 
replevin,  be  deemed  a  trespasser  from  the  be- 
ginning. 

The  plaintiff  is,  consequently,  entitled  to 
judgment  upon  Ihe  whole  record,  and  to  have 
his  damages  assessed. 

Judgment  for  the  plaintiff. 

Cited  in— 11  Johns ,  388 ;  15  Johns.,  402«  8  Wend., 
450;  12  Wend.,  474:  19  Wend.,  499;  35  N.  Y.,  310;  12 
Barb.,  349 ;  8  How  Pr.,  190 :  4  Cranch  C.  C.,  43. 


374*] 


*  JACKSON,  ex  dem.  LIV- 
INGSTON ET  AL., 

V. 

NEELY. 


1.  Evidence — Secondary — Papers  Lost.  2.  Fail- 
ure to  Record  Power  of  Attorney — Recital  of, 
in  Deed,  Sufficient  Notice. 

Proof  that  a  trunk  of  papers  belonging  to  I ...  in 
the  possession  of  his  widow,  after  his  death,  was 
destroyed  by  flre  with  her  house,  was  held  sufficient 
evidence  or  loss  to  entitle  the  plaintiff  claiming 
under  L.  to  grive  parol  evidence  of  the  existence 
and  contents  of  a  power  of  attorney  from  G.  to  B., 
who  had  executed  a  deed  by  virtue  of  the  power, 
in  the  name  of  G.  to  L.  And  the  testimony  of  B., 
that  he  executed  the  deed,  and  that  he  was  author- 
ized by  a  power  of  attorney  from  G.  to  execute  it, 
was  held  sufficient  evidence  of  the  existence  of  such 
power. 

Where  a  deed  reciting  a  letter  of  attorney,  by 
virtue  of  which  the  conveyance  was  made,  was 
duly  deposited  with  the  clerk  of  Albany,  according 
to  the  Act  of  the  8th  of  January.  1794  (sess.  7,  eh. 
44),  it  was  held  to  be  sufficient  notice  of  the  power, 
by  means  of  the  recital,  to  a  subsequent  purchaser, 
who  was  equally  affected  by  it,  as  if  the  power  it- 
self had  been  also  deposited. 

Citations— Acts,  seas.  7,  ch.  44. 

THIS  was  an  action  of  ejectment  for  lot  No. 
39,  in  the  town  of  Homer,  in  the  County 
of  Courtlandt.  The  lessors  of  the  plaintiff 
are  the  heirs  of  Robert  C.  Livingston,  who 
died  in  August,  1796.  The  lot  was  originally 
granted  to  John  G.  Guth,  a  soldier  in  the  late 
war. 
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The  plaintiff  gave  in  evidence  a  deed,  dated 
the  5th  of  July,  1791,  from  John  G.  Guth  to 
Robert  C.  Livingston,  for  the  lot  in  question. 
It  recited  a  power  of  attorney  from  Guth  to 
Leonard  Bleecker,  dated  the  23d  March,  1791, 
authorizing  and  empowering  Bleecker  to  sell 
and  convey  the  lot,  and  was  executed  by 
Bleecker  in  the  name  of  Guth,  as  his  attorney, 
and  acknowledged  before  a  master  in  Chancery. 
Bleecker  swore  that  he  executed  the  deed, 
which  was  shown  to  him,  as  the  deed  of  Guth, 
whom  he  knew,  and  that  he  was  authorized 
by  a  power  of  attorney  from  him. 

The  widow  of  Robert  C.  Livingston,  at  the 
time  of  his  death,  among  other  things  in  the 
house,  had  charge  of  a  trunk  of  papers  be- 
longing to  the  deceased.  She  occasionally  de- 
livered papers  to  the  executors,  as  they 
required.  In  1797,  she  married  James  Craw- 
ford, who  died  in  1811.  In  1799,  the  house  in 
which  they  lived,  in  the  City  of  New  York, 
was  destroyed  by  fire,  and  the  trunk  with  the 
papers  remaining,  were,  at  the  same  time,  con- 
sumed ;  but  whether  the  letter  of  attorney 
recited  in  the  deed  from  Guth  to  R.  C.  Liv- 
ingston was  among  the  papers  so  destroyed  or 
not,  did  not  appear.  It  was  not  among  the 
papers  delivered  to  the  executors  ;  nor  was  it 
to  be  found  in  the  office  of  the  clerk  of  the 
City  and  County  of  New  York,  as  recorded 
or  remaining  there.  The  deed  from  Guth  to 
Livingston  was  deposited  with  the  clerk  of  the 
City  and  County  of  Albany,  the  29th  March, 
1794. 

The  defendant  claimed  to  hold  under  Guth 
by  two  conveyances,  the  one,  dated  the  6th  of 
November,  1806,  for  the  consideration  of 
eight  hundred  and  fifty  dollars,  describing  the 
lot  as  No.  34  ;  and  the  other,  dated  the  23d  of 
March,  1807,  for  the  same  consideration,  de- 
scribing the  lot  by  No.  39,  its  true  number  ; 
this  deed  was  recorded  the  19th  of  May,  1807. 

*A  verdict  was  taken  for  the  plaint-  [*375 
iff,  subject  to  the  opinion  of  the  court  on  a 
case  containing  the  facts  above  stated. 

The  points  raised  for  the  consideration  of 
the  court  were  :  1.  Whether  the  loss  of  the 
power  was  so  proved  as  to  entitle  the  plaintiff  to 
give  parol  testimony  of  its  existence  and  con- 
tents and  whether  the  proof  given  was  sufficient. 
2.  Whether  the  power  of  attorney,  if  in  exist- 
ence, could  have  been  used  in  evidence  in  this 
case,  not  having  been  deposited  in  the  office  of 
the  clerk  of  the  City  and  County  of  Albany, 
under  the  Act  of  the  8th  of  January,  1794, 
sess.  17,  ch.  44. 

Afr.  Benson,  for  the  plaintiff.  1.  In  Litings- 
ton  v.  Rogers,  2  Johns.  CHS.  ,  488,  parol  evi- 
dence was  admitted  of  the  contents  of  a  power 
of  attorney,  which  the  attorney  swore  he  had 
put  in  a  chest,  and  had  diligently  searched  for. 
but  could  not  find,  and  believed  that  he  had 
destroyed  it  as  a  useless  paper  ;  and  the  Court 
of  Errors  decided  that  the  evidence  was  suffi- 
cient. How  far  it  was  correct  to  permit  the 
attorney  himself,  to  whom  the  power  was 
given  in  that  case,  to  say  that  he  had  destroyed 
it  as  a  useless  paper,  and  on  that  evidence  only 
of  its  existence  and  loss,  to  admit  parol  proof 
of  its  contents,  might  have  been  questionable; 
but  the  reasoning  of  a  majority  of  the  court, 
in  that  case,  showed  that  great  liberality  and 
indulgence  was  to  be  allowed,  in  admitting 
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excuses  for  the  non-production  of  deeds  on 
the  ground  of  their  destruction  and  loss.  The 
evidence  in  the  present  case  is  stronger  and 
more  satisfactory. 

2.  The  Act  of  the  8th  of  January,  1794,  for 
Registering  Deeds  and  Conveyances  relating 
to  the  Military  Bounty  Lands,  does  not  speak 
of  powers  of  attorney,  but  only  of  deeds  and 
conveyances.  But  does  the  defendant  appear 
before  the  court  as  a  bond  fide  purchaser  ? 
For  it  is  only  in  favor  of  such  that  the  law 
avoids  the  prior  conveyance.  Good  faith  im- 
plies an  entire  and  utter  ignorance  of  all  prior 
ieed  or  conveyances.  As  the  deed  from  Guth 
co  Livingston  was  deposited  in  the  office  of 
the  clerk  of  Albany,  in  1794,  can  the  defend- 
ant be  presumed  ignorant  of  it  ? 

Mr.  E.  Williams,  contra.  There  was  not 
proper  or  sufficient  evidence  of  the  existence 
of  the  power  of  attorney.  Instead  of  the  per- 
son who  executed  the  deed,  as  the  attorney  of 
Guth,  the  subscribing  witnesses  to  the  deed 
ought  to  have  been  produced.  Nor  was  there 
sufficient  evidence  of  the  loss  of  the  power  of 
376*]  *attorney.  It  does  not  appear  that  it 
was  in  the  trunk  of  papers  which  was  de- 
stroyed, or  that  it  was  in  possession  of  Liv- 
ingston, or  his  widow.  The  law  placed  it  in 
the  office  of  the  clerk  of  the  County  of  Albany, 
and  afterwards  in  the  office  of  the  clerk  of  the 
County  of  Onondaga,  and  in  neither  of  those 
places  has  search  been  made  for  the  instru- 
ment. 

That  it  was  indispensably  necessary  to  de- 
posit the  power  of  attorney  as  well  as  the  deed, 
is  manifest  from  the  language  and  intent  of 
the  Act  of  1794.  The  object  of  the  Act,  as 
expressed  in  the  preamble,  was  to  detect  and 
defeat  frauds  in  relation  to  the  military  bounty 
lands.  To  fulfill  that  intention  it  was  neces- 
sary that  the  power  as  well  as  the  deed  should 
be  deposited.  The  power  being  a  writing 
sealed  and  delivered,  is  to  be  considered  as  a 
deed.  It  related  to  the  land  in  question,  and 
may  be  considered  as  part  of  the  same  convey- 
ance. 

Mere  suspicion  of  notice  is  not  enough  to 
fix  the  imputation  of  fraud  on  a  purchaser. 
There  must  be  a  clear  and  undoubted  notice. 
(8  Johns  Rep.,  137-141.) 

Per  Curiam.  The  retention  of  a  trunk  of 
papers  by  the  widow  of  the  ancestor,  and  the 
loss  of  that  trunk  together  with  her  house  by 
fire,  is  sufficient  to  entitle  the  plaintiff  to  go 
into  parol  proof  of  the  existence  and  contents 
of  the  letter  of  attorney.  And  the  testimony 
of  Bleecker  is  sufficient  evidence  of  the  exist- 
ence of  the  power,  and  of  his  authority  un- 
der it  to  execute  the  conveyance  to  the  ances- 
tor of  the  lessors.  A  jury,  upon  those  facts, 
would  have  been  warranted  to  have  found  the 
conveyance  from  Guth,  the  soldier,  duly  ex- 
ecuted. The  only  remaining  point,  ana  one 
involved  in  the  other,  is,  whether  the  letter  of 
attorney  ought  not  to  have  been  deposited  at 
Albany,  under  the  Act  of  1794 ;  for  a  neglect 
in  complying  with  the  Act  in  that  particular 
would  operate  to  postpone  the  plaintiff's  title 
to  that  of  the  defendant. 

This  point  it  is  unnecessary  to  decide  ;  for 
admitting  it  to  have  been  requisite  to  deposit 
the  letter  of  attorney  with  the  conveyance, 
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yet  as  the  conveyance  was  duly  deposited,  and 
as  it  recited  the  letter  of  attorney,  by  virtue 
of  which  the  conveyance  was  made,  the  sub- 
sequent purchaser  had  notice  of  the  power, 
by  means  of  ihe  recital,  and  is  affected  equal- 
ly as  if  the  power  itself  had  been  deposited. 

The  plaintiff  is,  accordingly,  entitled  to- 
judgment. 

Judgment  for  the  plaintiff. 

Lost  Papers— Proof  of  Contents.  Cited  in— IB 
Johns.,  196;  12  Wend.,  175;  2  Leg.  Obs.,  236. 

Deposit  of  deed  reciting  power  same  effect  as  deposit 
of  power  itself.  Overruled— 15  Johns.,  570 ;  20  Johns., 
659  ;  6  Cow.,  145. 

Cited  in— 1  Johns.  Ch.,  300 ;  15  Peters.  113. 


*JACKSON,  ex  dem.  M'DoNAiJ),     [*377 

v. 
M'CALL. 

Evidence — Practical  Location  of  Boundaries — 
Parol  Evidence  Admissible — Presumption  from 
Lapse  of  Time. 

Parol  declarations  and  confessions  of  a  person  in 
possession  of  land,  as  to  the  true  boundary  line  be- 
tween him  and  the  land  of  another,  are  admissible 
evidence ;  and  where  the  land  of  both  parties  has 
been  held  and  occupied  for  41  years  up  to  such 
boundary  line,  it  will  not  be  disturbed. 

Where  M.  died  in  possession  of  land,  and  his  son 
and  heir-at-law  succeeded  to  the  possession,  and 
continued  in  the  undisturbed  possession  of  it  f  or 
above  18  *ears,  it  was  held  that  a  purchase  of  the 
title  by  the  ancestor  might  be  presumed ;  and 
where  there  was  an  order  of  the  Council  of  the 
Colony  of  New  York,  in  1764,  for  the  survey  of  the 
lot,  as  alloted  to  J.  P.,  and  a  survey  thereof  made, 
though  no  patent  could  be  found  on  record,  it  was 
held  that  a  patent  to  J.  P.,  and  deed  from  him  to 
the  ancestor,  might  be  presumed  for  the  sake  of 
quieting  the  possession. 

Citations— 3  Johns.  Cas.,  118 ;  Cowp.,  102. 

THIS  was  an  action   of  ejectment,  brought 
to  recover  part  of  two  hundred  acres  of 
land  in  Hebron,  in  the  County  of  Washington. 
The  cause  was  tried  before  Mr.  Justice  Yates, 
at  the  Washington  Circuit,  in  June,  1812. 

The  plaintiff  gave  in  evidence  an  exemplifi- 
cation of  an  Act  of  the  Legislature,  entitled 
"An  Act  for  the  Relief  of  Daniel  M'Donald," 
passed -the  17th  February,  1810,  by  which  "all 
the  right,  title  and  interest  of  the  people  of 
the  State,  in  and  to  a  certain  lot  of  land  here- 
tofore allotted  by  the  Council  of  the  late 
Province,  now  State  of  New  York,  to  one 
John  Provoost,  situate  in  the  town  of  Hebron, 
in  the  County  of  Washington,  containing  two 
hundred  acres  of  land  and  the  usual  allowance 
for  highways,  according  to  the  survey  of  the 
lot  made  the  2d  November,  1764,  by  virtue  of 
an  order  of  the  Council  of  the  then  Province  of 
New  York,  remaining  on  file  in  the  office  of  the 
Surveyor-General  of  the  State,  is,  and  the  same 
is  hereby  declared  to  be  vested  in  the  said  Daniel 
M'Donald,  his  heirs  and  assigns  forever."  The 
plaintiff  also  produced  a  sworn  copy  of  the 
survey,  dated  2d  November,  1764,  and  another 
copy  of  the  order  of  the  Council,  dated  8th 
February.  1764,  both  referred  to  in  the  Act. 


NOTE.— Practical  location  of  boundaries. 
For  full  discussion,   see  Jackson  v.   Dysling,  2 
Cai.,  198,  note. 
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The  plaintiff,  for  the  purpose  of  locating 
the  premises  in  question,  gave  in  evidence  :  1, 
A  sworn  copy  of  a  patent  granted  to  the  Rev. 
Harry  Munro,  dated  the  23d  August,  1764, 
for  2,000  acres  of  land,  "beginning  at  the 
8.  E.  corner  of  a  tract  of  26,000  acres  lately 
granted  to  William  Cockroft  and  others," 

2.  A  sworn  copy  of   a  patent  to   George 
Schunda,  dated  23d   August,  1764,  beginning 
at  the  east  bounds  of  a  tract  granted  to   Will- 
iam Cockroft  and  others,  &c. 

3.  A  sworn  copy  of  a  patent  for  two  hun- 
dred acres  of  land  to  George  Brimner  and 
others.dated  13th  February, 1767,beginning,&c. 

4.  A  sworn  copy  of  a  grant  of  eight  hun- 
dred acres    of    land    to    Jacob    Herber    and 
others,  dated  13th  February,  1767,  beginning, 
&c. 

5.  A  sworn  copy  of  a  grant  of  two  hundred 
acres  of  land  to  John  M'Pherson,  dated  7th, 
May,  1767,  beginning,  &c. 

6.  A  sworn  copy  of  a  survey  of  the  prem- 
ises in  question,  dated  2d  November,   1764, 
whereby  the  premises  are  surveyed  for  John 
378*]  *Provoost,  beginning  at  the  S.  W.  cor- 
ner of  a  tract   of  land  surveyed    for    John 
M'Pherson,  and  running  thence,  &c. 

7.  A  sworn  copy  of  a  grant  to  John  M'Ken- 
zie,  for    two   hundred   acres  of   land,  dated 
6th  June,  1761,    beginning  at  the  S.  W.  cor- 
ner of  a  tract  of  land,  surveyed  for  John  Pro- 
voost,  &c. 

The  plaintiff  then  produced  George  Webster, 
a  surveyor,  and  a  map  of  a  survey  made  by 
him  of  the  above-mentioned  tracts,  by  which 
it  appeared  that  the  premises  in  question 
were  included  in  the  lot  surveyed  for  John 
Provoost,  &c. 

It  was  admitted  that  the  defendant  was  in 
possession  of  the  east  half  of  the  lot  of  two 
hundred  acres  granted  to  John  M'Pherson,  in- 
cluding the  premises  in  question.  A  witness 
for  the  defendant  testified  that  he  was  ac- 
quainted with  the  lot  of  land  granted  to 
M'Pherson  forty-one  years  ago,  and  has  ever 
since  been  in  possession  of  the  west  half  of 
the  lot  ;  that  when  he  first  took  possession  it 
was  wild  and  uncultivated,  and  he  found  at 
the  S.  E.  corner  of  the  lot  a  stake  and  stones, 
from  which  proceeded  west  a  line  .of  old 
marked  trees,  which  he  followed  to  the  east 
bounds  of  Munro's  patent,  where  he  found  the 
S.  W.  corner,  and  had  always  considered  that 
line  as  the  true  division  line  between  that  lot 
and  the  adjoining  lot  on  the  south,  called  John 
Provoost's  lot,  and  that  he  cleared  and  held 
possession  on  the  M'Pherson  lot  accordingly. 
John  M'Donald,  deceased,  the  father  of  the 
lessor  of  the  plaintiff,  occupied  and  claimed 
to  own  the  south  lot  (M'Pherson'a)  about  eigh- 
teen years  ago,  and  always  held  to  the  said  di- 
vision line,  and  made  a  division  fence  on  that 
line,  which  still  remains.  John  M'Donald 
died  in  possession  of  the  south  lot,  nnd  the 
lessor  took  possession  of  it,  after  his  father's 
death,  and  has  ever  since  continued  in  posses- 
sion. On  his  crow-examination,  the  witness 
said  that  the  division  line  described  by  him 
included  the  premises  in  question  in  the  north 
lot. 

Another  witness  for  the  defendant  testified 
that  in  the  year  1777  he  went  into  possession 
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of  the  Provoost  lot,  and  the  year  after  took 
the  M'Pherson  lot  on  shares  under  one  Fish, 
who  held  it  under  Donald  Fisher.  That  he 
knew  the  line  described  by  the  other  witness, 
and  that  the  S.  E.  corner  of  the  north  lot  was 
a  stake  and  stones,  from  whence,  on  the  same 
line,  was  built  a  division  fence  of  about  sixty 
rods,  the  residue  being  woods  through  which 
the  line  run,  designated  by  marked  trees  to  the 
S.  E.  corner  of  the  same  lot  described  by  the 
other  witness,  in  Munro's  east  bounds,  to  a  tree 
marked  on  three  sides.  That  John  M'Donald, 
*the  autumn  before  Burgoyne  came  [*379 
down  (1776),  said  that  the  line  described  by  the 
witness  was  the  true  division  line  ;  that  the 
land  was  surveyed  for  the  King's  soldiers,  and 
that  he  (M'Donald)  was  with  the  surveyor. 
The  lessor  of  the  plaintiff  had  built  a  stone 
wall  on  part  of  the  said  division  line. 

Another  witness  also  testified  that  John 
M'Donald,  the  lessor's  father,  told  him  that  the 
line  described  by  the  two  other  witnesses,  was 
the  true  division  line  between  the  north  and 
south  lots,  and  that  he  (M'Donald)  was  with 
the  King's  surveyor  when  the  line  was  run. 
The  evidence  as  to  the  confessions  of  M'Donald 
was  objected  to,  but  the  objection  was  over- 
ruled. 

Another  witness  testified  that  about  twenty- 
four  years  ago  he  took  possession  of  the  east 
half  of  the  north  lot  now  in  the  defendant's 
possession,  and  including  the  premises  in 
question,  under  title  from  John  Williams,  de- 
ceased, and  after  being  in  possession  for  about 
five  years,  sold  to  one  Perry,  and  that  he  knew 
the  division  line  to  be  as  described  by  the  other 
witnesses. 

The  defendant  gave  in  evidence  a  deed 
dated  22d  June,  1784,  from  Alexander  Web- 
ster and  David  Hopkins,  commissioners  of  for- 
feitures for  the  eastern  district,  to  the  said. 
John  Williams,  in  fee,  for  the  east  half  of 
the  north  lot,  as  forfeited  to  the  State  by 
the  attainder  of  Donald  Fisher,  which  deed 
was  objected  to,  but  was  allowed  by  the  judge 
to  be  read. 

The  plaintiff  gave  in  evidence  a  certificate 
from  the  Secretary  of  State,  that  he  had  made 
diligent  search  in  the  books  of  patents  to  re- 
duced officers,  from  the  year  1764  to  1775  in- 
clusive, and  that  he  had  not  discovered  any 
patent  recorded  for  a  grant  of  land  to  Ser- 
geant John  Provoost,  who  it  appeared  by  an 
order  of  the  Council,  dated  the  8th  February, 
1764,  was  entitled  to  a  grant  of  2,000  acres  of 
land  as  a  bounty  for  military  services. 

The  judge  charged  the  jury  that  the  declara- 
tions of  John  M'Donald  were  evidence  of  the 
fact  that  the  south  bounds  of  the  M'Pherson 
lot  were  run  by  government,  &c.  And  the 
jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  :  1.  Because  the  judge  ad- 
mitted evidence  of  the  declarations  of  John 
M'Donald  who  was  not  in  possession  at  the 
time  he  made  them,  and  under  whom  the  les- 
sor of  the  plaintiff  did  not  claim. 

2.  Because  the  charge  of  the  judge  and  the 
verdict  were  against  law  and  evidence. 

3.  Because  the  lessor  claims  under  the  peo 
pie  of  the  State,  *against  whom  there  [*38O 
can  be  no  adverse  possession  within  the  period 
of  fort        ears. 
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Messrs.  Crary  and  Van  Vechten  for  the 
plaintiff.  They  cited  1  Johns.  Rep.,  156  ;  2 
Cruise's  Dig.,  558  ;  1  Rev.  Laws,  562  ;  Runn. 
on  eje<-t.,  59  ;  Cro  Eliz.,  331. 

Messrs.  Skinner  and  Z.  R.  Shepherd,  contra. 

Per  Curiam.  The  presumption  is,  that 
John  M'Donald  was  in  possession  of  the  Pro- 
voost  lot  when  he  made  the  confessions  which 
were  given  in  evidence  on  the  part  of  the  de- 
fendant. He  was  in  possession  eighteen  years 
before  the  trial,  occupying  and  claiming  the 
lot  as  his  own.  How  much  earlier  he  took 
possession  does  not  appear ;  and  as  nothing  to 
the  contrary  appears,  the  jury  would  have 
been  warranted  to  presume  that  he  was  in 
possession  under  a  claim  of  title  as  early  as 
1776,  when  he  admitted  that  he  had  been  pres- 
ent with  the  surveyor  who  run  out  the  line 
between  that  and  the  adjoining  lot.  His  con- 
fessions were,  therefore,  admissible  as  to  the 
original  line,  and  he  repeatedly  said  that  he 
was  present  when  the  line  was  run  out  by  the 
King's  surveyors,  and  the  line  set  up  by  the 
defendant  is"  the  line  he  referred  to.  This 
John  M'Donald  died  in  possession,  and  the 
lessor  of  the  plaintiff  succeeded,  as  his  son  and 
heir,  to  the  possession  of  the  Provoost  lot,  and 
in  which  he  has  since  continued.  We  are, 
then,  to  conclude  that  the  father  purchased  the 
Provoost  title  at  an  early  day,  and  from  the 
fact  of  the  order  of  the  Council,  and  the  orig- 
inal survey  by  government  in  1764,  and  the 
recognition  of  it  in  the  patent  to  M'Kenzie  in 
1765,  and  the  continual  and  undisturbed  pos- 
session by  the  family  of  the  lessor,  a  patent  to 
Provoost,  and  a  deed  from  him  to  the  elder 
M'Donald  might  even  have  been  presumed  for 
the  sake  of  quieting  the  possession.  (3  Johns. 
Cas.,  118.)  In  the  case  of  The  Mayor  of  Hull 
,v.  Horner,  Cowp.,  102,  Lord  Mansfield  held 
that  a  grant  or  charter  from  the  crown,  which 
ought  to  be  by  matter  of  record,  might,  under 
circumstances,  be  presumed,  though  within 
time  of  legal  memory.  The  fact  in  such  a 
case  is  presumed  for  the  purpose,  and  from  a 
principle  of  quieting  the  possession,  and  not 
because  the  court  really  think  a  grant  has  been 
made.  The  Act  of  the  Legislature  under 
which  the  lessor  shows  a  legal  title,  without 
the  aid  of  presumption,  is  nothing  more  than 
a  release  or  quitclaim  from  the  people  of  this 
38 1*]  State  for  their  remaining  right  *(if  they 
had  any)  to  the  Provoost  lot ;  and  that  statute 
never  meant  to  vest  in  M'Donald  greater  rights 
than  he  would  have  had  if  the  patent  to  Pro- 
voost had  been  on  record. 

The  confessions  of  M'Donald  are,  then,  con- 
clusive upon  the  lessor  of  the  plaintiff,  and 
when  we  add  to  this  that  the  Provoost  and 
M'Pherson  lots  have  been  held  and  occupied, 
for  forty-one  years  previous  to  the  trial,  to  the 
line  set  up  by  the  defendant,  and  that  the  oc- 
cupants on  both  sides,  and  especially  the  an- 
cestor of  the  plaintiff,  and  the  plaintiff  him- 
self, by  his  act  in  building  a  stone  wall  on  that 
line  have  recognized  that  as  the  true  line,  the 
opinion  of  the  judge  at  the  trial  was  correct, 
and  that  line  ought  not  now  to  be  disturbed. 

Motion  on  the  part  of  the  plaintiff  to  set 
aside  the  verdict  denied. 

•   Motion  denied. 
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Presumptions  made  for  the  purpose  of  quieting  pos- 
session— Adverse  possession.  Cited  in— 6  Cow.,  724 :  7 
Cow.,  201 ;  9  Cow.,  670 ;  2  Wend.,  47 ;  16  Wend..  309 :  4 
Paige,  597;  16  N.  Y..  364 :  35 N.  Y..  117;  65  N.  Y.,  70;  20 
Barb.,  546 ;  47  Barb.,  296 ;  24  How.  (U.  S.),  626 ;  56  Ind., 
322. 

Evidence — Declarations  of  party  in  possession  of 
land.  Cited  in— 14  Wend.,  686 :  Hoffm.,  454  ;  16  Barb., 
32;  47  Barb.,  296;  26  Wls.,  328;  38  Mich.,  329,  330. 


JACKSON,  ex  dem.  MARTIN  ET  AL., 

v. 
PRATT. 

Ejectment.  1.  Shei-tfs  Deed—Miwecital  of 
Execution  Immaterial.  2.  Variance  between 
Judgment  and  Execution — Clerical  Errors.  3. 
Corporate  Seal  does  not  Prove  itself.  4.  Mort- 
gage not  a  Subsisting  Title  after  Nineteen 
Years.  5.  Stranger  to  Mortgage  Cannot  set  it 
up  to  Defeat  Title. 

Where  there  was  a  variance  between  the  sum 
mentioned  in  the  judgment  roll,  of  the  total 
amount  of  damages,  it  was  held  not  to  be  material, 
the  clause  of  in  toto  se  attingunt,  being  only  a  cler- 
ical addition,  and  no  part  of  the  judgment.  The 
recital  of  the  execution  in  a  sheriff's  deed  is  not 
necessary,  and  a  mistake  or  variance  in  the  recital 
is  not  material,  and  does  not  effect  the  validity  of 
the  deed,  so  long  as  there  was  an  existing  and  suffi- 
cient authority  to  the  sheriff  to  warrant  the  sale. 

A  deed  from  a  public  hospital  under  its  corpo- 
rate seal,  must  be  proved  in  the  same  manner  as 
other  deeds,  it  not  being  an  institution  of  such  no- 
toriety that  its  seal  will  prove  itself. 

Where  no  possession  had  been  taken  under  a  mort- 
gage, nor  any  interest  paid,  nor  steps  taken  to 
enforce  it  for  19  years,  it  was  held  not  to  be  a  sub- 
sisting outstanding  title,  and  that  a  jury  might 
presume  it  satisfied. 

A  stranger  not  claiming  under  a  mortgage,  can- 
not set  it  up  to  defeat  the  legal  title. 

Citations— Geo.  II.,  stat.  5,  ch.  7;  3  Ch.  'Cas.,  101;  0 
Johns.,  90 ;  Peake's  Ev.,  48,  n.  Q;  7  Johns.,  278. 

THIS  was  an  action  of  ejectment  for  lot  No. 
34,  in  Whitehall,  in  Washington  County. 
The  cause  was  tried  at  the  Washington  Circuit, 
before  Mr.  Justice  Yates,  in  June,  1812. 

It  was  admitted  that  the  lessors  of  the  plaint- 
iff were  heirs-at-law  of  Moses  Martin,  deceased; 
and  that  by  an  Act  of  the  Legislature  (sess.  7, 
ch.  64),  Philip  Skeene  and  Andrew  P.  Skeene 
were  attainted  by  name  ;  and  the  Act  of  At- 
tainder was  read  in  evidence. 

Mary  Burrows  testified  that  her  husband, 
Jeremiah  Burrows,  deceased,  in  his  lifetime 
resided  at  Whitehall,  and,  in  December,  1784, 
purchased  lot  No.  34,  in  Skeene's  patent,  of 
Alexander  Webster,  commissioner  of  forfeit- 
ures for  the  eastern  district,  for  the  consider- 
ation of  one  hundred  and  eighty  pounds,  and 
received  a  deed  from  the  commissioner,  ex- 


'NOTE— Mortgage— Presumed  satisfied  when. 

In  absence  of  entry  by  mortgagee,  foreclosure  or 
•payment  of  interest  for  twenty  wears,  the  mortgage 
is  presumed  satisfied.  Giles  v.  Baremore,  5  Jonns. 
chl,  545;  Collins  v.  Torry,  7  Johns.,  278 ;  Belmont  v. 
O'Brien,  13  N.  Y.,  394;  Jackson  v.  Wood,  12  Johns., 
242 ;  Jackson  v.  Pierce,  10  Johns.,  414 ;  Jackson  v. 
Hudson,  3  Johns.,  375;  Jackson  v.  DeLancey,  11 
Johns.,  365;  13  Johns.,  537;  Dunham  v.  Monald,  4 
Paige,  441 ;  Blethen  v.  Deronal,  35  Me.,  556 ;  Chick  v. 
Rollins,  44  Me.,  104 ;  Cheever  r.  Perley,  11  Alen,  584 ; 
Evans  v.  Hoffman,  5  N.  J.  Eq.,  354 ;  Gould  v.  White, 
26  N.  H.,  178.  Acknowledgment  of  the  debt  or  pay- 
ment of  interest  within  twenty  years  prevents 
such  presumption.  Howard  v.  Hildreth,  18  N.  H., 
105 ;  Wright  v.  Eaves,  10  Rich.  Eq.,  582. 
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ecuted  by  him  ;  that  her  husband  died  nine 
years  ago,  and  that  deed  with  other  deeds  were 
J382*]  left  in  her  possession,  and  she  *kept 
them  locked  up,  until  about  two  years  ago, 
when  the  lock  of  the  chest,  in  which  they 
were  kept,  got  broken  ;  that  she  went  from 
home  leaving  the  chest  in  that  situation,  and 
after  her  return,  having  occasion  to  look  into 
the  chest,  she  discovered  that  the  deed  for  lot 
No.  34  and  one  other  deed  were  missing,  and 
though  she  had  made  diligent  search  for  them 
she  had  been  unable  to  find  them,  and  verily 
believed  they  were  lost.  Another  witness  tes- 
tified that  he  was  present  when  the  deed  was 
executed  by  Webster  to  Burrows  for  four  hun- 
dred acres  of  land,  being  lot  No.  34  in  White- 
hall, and  saw  the  deed  afterwards  in  posses- 
sion of  Burrows  ;  and  believed  that  John 
Williams,  deceased,  and  Moses  Martin,  also 
deceased,  were  witnesses  to  the  deed. 

The  plaintiff  then  gave  in  evidence  an  ex- 
emplification of  a  judgment  in  this  court, 
docketed  the  23d  of  September,  1786,  against 
Jeremiah  Burrows,  in  favor  of  D.  and  L.  Van 
Antwerp.  The  judgment  was  for  fifty-six 
pounds  nine  shillings  damages,  assessed  on  a 
writ  of  inquiry,  and  ten  pounds  four  shillings 
nine  pence  costs  of  increase  (making  in  the 
whole  sixty -six  pounds  fourteen  shillings  three 
pence),  ana  in  the  entry  on  the  roll,  the  dam- 
ages were  stated  to  amount  in  the  whole  to 
sixty-six  pounds  thirteen  shillings  three  pence. 
The./?,  fa.  produced  was  for  sixty-six  pounds 
fourteen  shillings  three  pence,  on  which  was 
indorsed  the  return  of  the  sheriff,  that  he  had 
levied  on  the  property  of  Burrows  to  the 
amount  of  twenty-eight  pounds  eighteen  shil- 
lings, besides  fees,  &c.  The  defendant  ob- 
jected to  the  execution  as  evidence,  on  account 
of  the  variance  between  it  and  the  judgment, 
a-s  to  the  amount  of  damages,  but  the  objection 
was  overruled. 

The  plaintiff  then  gave  in  evidence  a  deed 
executed  by  the  sheriff  of  Washington  County, 
dated  26th  June,  1787,  for  lot  No.  34,  includ- 
ing the  premises  in  question,  to  Moses  Martin, 
as  the  highest  bidder,  for  thirty-six  pounds, 
which  recited  an  execution  in  favor  of  D.  and 
L.  Van  Antwerp  against  Jeremiah  Burrows, 
for  sixty-six  pounds  fourteen  shillings  three 
pence  o"f  debt,  and  one  pound  fourteen  shil- 
lings costs.  The  defendant's  counsel  objected 
to  the  deed  as  evidence,  on  the  ground  of  its 
being  dated  before  the  teste  of  the  execution, 
and  because  of  the  variance  between  the  ex- 
ecution recited,  and  the  one  produced.  The 
sheriff  was  called  as  a  witness,  and  admitted, 
though  objected  to ;  he  testified  that  he  sold 
the  four  hundred  acres,  by  virtue  of  the  exe- 
cution produced,  and  the  recital  of  the  one 
pound  fourteen  shillings  costs,  was  for  his 
fees. 

The  defendant's  counsel  objected  that  the 
plaintiff  had  not  shown  that  the  premises  in 
question  belonged  to  P.  and  A.  Skeene,  the 
persons  attainted,  but  the  objection  was  over- 
ruled. 

Mary  Burrows  being  called  on  the  part  of 
1583*]  the  defendant,  testified,  *that  about 
thirteen  or  fourteen  years  ago,  her  husband 
took  the  land  of  John  Williams  in  payment 
of  a  debt,  who  said  he  had  purchased  it  of  the 
heirs  of  Martin.  Her  husband,  after  the  pur- 
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chase,  put  his  son  in  possession  of  it,  who,  af- 
terwards, sold  it  to  one  Wilber,  who  sold  it  to 
the  defendant.  The  defendant  offered  in  evi- 
dence a  mortgage,  dated  the  22d  July,  1772, 
from  Philip  Skeene  to  the  "  Society*  of  the 
Hospital  in  the  City  of  New  York,  in  Amer- 
ica," to  secure  the  payment  of  two  hundred 
and  sixty-three  pounds  seven  pence  half- 
penny, payable  with  interest  in  one  year  from 
the  date,  and  covering  the  whole  patent,  of 
which  the  premises  in  question  are  a  part. 
This  mortgage  was  objected  to  on  the  ground 
that,  from  the  length  of  time  since  it  was  exe- 
cuted, it  was  to  be  presumed  to  be  satisfied, 
but  the  objection  was  overruled.  The  defend- 
ant next  offered  in  evidence  an  assignment  of 
the  mortgage,  dated  6th  July,  1792,  from  the 
said  Society  to  John  Williams,  under  their 
corporate  seal,  but  the  plaintiff's  counsel  ob- 
jected to  its  being  read  in  evidence,  as  there 
was  no  evidence  of  the  Society  being  incorpo- 
rated, or  that  the  seal  affixed  to  the  assign- 
ment was  their  corporate  seal,  and  on  this 
ground  it  was  rejected  by  the  judge.  It  was 
proved  that  the  defendant  had  been  in  the 
actual  occupation  of  the  premises  for  twenty- 
one  years. 

The  defendant  then  offered  in  evidence  a 
deed,  dated  19th  December,  1787,  from  Alex- 
ander Webster,  commissioner  of  forfeitures 
for  the  eastern  district,  to  John  Williams,  de- 
ceased, for  the  equity  of  redemption  to  lot 
No.  34,  as  forfeited  by  the  attainder  of  P. 
and  A.  Skeene,  which  was  objected  to,  on  the 
ground  that  Williams  having  admitted  that  he 
purchased  from  the  lessors  of  the  plaintiff, 
and  the  defendant  claiming  under  Williams, 
he  was  bound  to  show  a  conveyance  from  the 
lessors  ;  but  the  objection  was  overruled  by 
the  judge,  and  the  deed  read  in  evidence. 

It  was  proved  that  after  the  attainder  of  P. 
and  A.  Skeene,  the  different  persons  who  had 
purchased  the  forfeited  lands  covered  by  the 
mortgage,  agreed  to  pay  their  estimated  pro- 
portions of  the  mortgage  to  the  New  York 
Hospital,  and  that  several  of  them  paid  their 
proportion  to  John  Williams,  who  then  held 
the  mortgage  ;  and  a  receipt  was  produced, 
dated  4th  May,  1793,  from  John  Williams  to 
Lydia  Martin  and  Aaron  Martin,  executors, 
for  fifteen  pounds  nine  shillings  seven  pence, 
their  proportion  of  the.  said  mortgage.  It  ap- 
peared, from  a  sworn  copy  of  the  report  of 
sales  made  by  A.  Webster,  Commissioner  of 
Forfeitures,  under  the  Act  of  the  12th  May, 
1784,  returned  into  the  office  of  the  Surveyor- 
General,  in  pursuance  of  *the  Act  of  [*J584 
21st  March,  1788,  that  lot  No.  84  containing 
four  hundred  acres  of  land,  forfeited  by  the 
attainder  of  P.  and  A.  Skeene,  was  sold  to 
Jeremiah  Burrows,  for  one  hundred  and  eighty 
pounds  ;  and  it  was  proved  that  the  original 
return  on  file  was  in  the  handwriting  of  .John 
Williams.  In  the  record  of  the  abstract  from 
a  book  kept  by  the  clerk  of  the  Common  Pleas 
of  the  County  of  Washington,  containing  the 
abstracts  of  the  sales  by  the  commissioners  of 
forfeitures,  John  Williams  was  returned  as 
the  purchaser  of  lot  No.  34,  on  the  day 

of  ,  for  the   sum   of   one   hundred   and 

eighty  pounds.  In  the  record  of  the  return  in 
the  clerk's  office  there  appeared  to  be  an  eras 
ure  ;  and  the  plaintiff's  counsel  objected  to  its 
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being  read  on  that  ground,  but  the  judge  over- 
ruled the  objection. 

A  verdict  was  found  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court  on 
a  case  containing  the  above  facts. 

Messrs.  Crary  and  Russell,  for  the  plaintiff. 
It  will  be  objected  that  the  deed  from  the  sher- 
iff was  dated  before  the  execution,  but,  on  ex- 
amination, it  will  be  found  not  to  be  the  fact. 
A  mistake  by  the  sheriff  in  reciting  the  execu- 
tion will  not  vitiate  the  deed.  The  recital  of 
the  execution  made  no  part  of  the  title,  and 
was  unnecessary.  The  sheriff  need  not  set 
forth  the  authority  by  which  he  sells.  (1 
Johns.  Cas.,  288;  2  Caines'  Rep.,  61  ;  4  Com. 
Dig.  Poiar,  C.  4 ;  3  Com.  Dig.,  Fait,  E,  1.) 

The  first  section  of  the  Act  of  the  12th  May, 
1784,  empowers  the  commissioners  of  forfeit- 
ures to  sell  all  estates,  &c.,  forfeited,  and  their 
deeds  are  declared  to  operate  as  a  warranty  on 
the  part  of  the  people  to  the  purchasers, 
against  all  charges  and  incumbrances  whatso- 
ever. 

The  variance  between  the  judgment  roll  and 
execution,  is  in  the  conclusion  of  toto  se  attin- 
gunt,  and  is  a  mere  clerical  mistake.  It  is 
amendable,  and  cannot  affect  purchasers  under 
the  judgment.  (Col.  Cas.,  41  ;  5  Johns.  Rep., 
89,  163.) 

Again,  the  defendant  has  failed  in  the  at- 
tempt to  set  up  an  outstanding  title.  The 
mortgage  was  not  a  subsisting  title.  (7  Johns. 
Rep.,  278;  3  Johns.  Rep..  386.)  The  mort- 
gagee never  entered,  and  no  interest  was  ever 
paid.  The  defendant  was  a  stranger  to  the 
mortgage,  and  cannot  therefore  avail  himself 
of  it  to  defeat  the  legal  title. 

The  deed  from  the  commissioners  to  John 
Williams  cannot  avail  the  defendant ;  it  was 
executed  without  authority,  and  appears  to 
have  been  obtained  by  fraud. 

Mr.  Z.  R.  Shepherd,  contra.  The  variance 
between  the  execution  and  judgment  is  fatal. 
We  cannot  intend  that  there  was  any  such 
judgment ;  and  the  execution,  not  having  a 
385*]  judgment  to  warrant  it,  *wasa  nullity. 
A  variance  of  one  shilling  is  as  fatal  as  a  dif- 
ference of  one  hundred  pounds. 

Again,  the  deed  of  the  sheriff  recited  an  ex- 
ecution different  from  the  one  produced  ;  it 
waa  an  execution  in  debt,  and  for  a  greater 
amount.  It  was  improper  to  allow  the  sheriff 
to  explain  the  deed.  In  Simonds  v.  Catlin,  2 
Caines'  Rep.,  61,  the  court  say  that  there  must 
be  some  note  or  memorandum  in  writing  of  a 
sale  by  a  sheriff,  otherwise,  under  the  statute 
of  frauds,  nothing  passes  by  such  a  sale. 

Again,  by  the  3d  section  of  the  Act  of  May, 
1784,  in  case  the  lands  forfeited  are  legally 
charged  or  incumbered  by  mortgage,  execut- 
ed before  the  9th  of  July,  1776,  the  commis- 
sioners are  authorized  to  sell  only  the  equity 
of  redemption.  They  had  no  power,  there- 
fore, to  execute  an  absolute  conyeyance  to 
Burrows. 

By  the  Act  of  28th  March,  1797,  sess.  20, 
ch.  52,  the  period  of  five  years  is  limited  for 
setting  up  any  claim  against  forfeited  estates. 
And  the  plaintiff  derives  title  wholly  under 
Skeene,  whose  estate  was  forfeited. 

The  assignment  of  the  mortgage  ought  to 
have  been  received  in  evidence.  The  Legis- 
lature had  by  various  Acts  recognized  the  So- 
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ciety  of  the  New  York  Hospital  as  a  corpora- 
ration,  and  it  was  not  necessary  to  produce 
the  proof  of  a  fact  so  public  and  notorious. 
The  lessors  claiming  under  Skeene  were  es- 
topped to  deny  his  mortgage. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

The  lessors  of  the  plaintiff  showed  a  valid 
title  to  the  premises,  deduced  from  Philip  and 
Andrew  P.  Skeene,  the  common  source  of  title 
set  up  by  both  parties.  None  of  the  objec- 
tions to  the  soundness  of  this  chain  of  title 
were  w*  11  taken. 

1.  There  was  sufficient  evidence  of  a  sale  of 
the  premises,  as  forfeited  property,  by  Alex- 
ander Webster,  one  of  the  commissioners  of 
forfeitures,  to  Jeremiah  Burrows,  in  Decem- 
ber, 1784.     The  evidence  of  this  fact  consisted 
in  the  testimony  of  Mary  Burrows  as  to  the 
existence,  loss  and  contents  of  the  deed,  and 
the  official  report  of  the  sale  made  by  Webster 
in  pursuance  of  th«  directions  of  a  statute, 
and  on  file  in  the   Surveyor-General's  office. 
The  plaintiff  next  showed  a  judgment  against 
Burrows,  and  a  sale  of  the  premises  under  an 
execution  founded  on  that  judgment,  and   a 
deed  from  the  sheriff  to  Moses  Martin,  of  whom 
the  lessors  of  *the   plaintiff  are   the  [*386 
heirs-at-law.     The  judgment  was  docketed  in 
September,  1786,  and  the  execution  bore  test 
in  August  preceding  ;  and  though  it  was  sug- 
gested that  there  was  a  variance  between  the 
judgment  and  the  execution,  yet,  on  examina- 
tion, no  such  variance  appears,  even  if  we  were 
to  admit  that  the  existence  of  it  would  have 
been   fatal.      There  is  the  difference   of  one 
shilling  between  the  sum  mentioned  in  the  ex- 
ecution and  the  sum  mentioned  in  the  toto  se 
attingunt  clause,  at  the  end  of  the  judgment 
record.     But  that  clause  is  only  a  clerical  ad- 
dition of  the  amount  of  the  judgment,  and  is 
no  part  of  it ;    and  if  the  sum  in  the  judgment 
be  different  it  will   prevail.     The  judgment 
record  is  not  set  forth  at  large,  but  the  amount 
of  the  damages  assessed  and  of  the  costs  taxed 
are  stated,  and  as  those  costs  are  taxed  as  be- 
ing of  increase,  and  as  it  was  formerly   the 
practice  for  the  jury  to  assess  six  pence  for 
costs  (on  which  was  supposed  to  be  founded 
the  taxation  of  increase),  and  as  these  costs  of 
six  pence  were  indorsed  on  the  execution,  we 
have  the  best  reason  to  infer  that  they  were  in 
the  judgment  record,  and  that  additional  item 
of  six  pence  would  give  the  identical  sum  spec- 
ified in  the  execution.    The  error  in  the  calcu- 
lation at  the  foot  of  the  record  is  to  be  over- 
ruled or  disregarded. 

The  execution  was  according  to  the  ancient 
practice,  before  the  revision  of  the  laws  in 
1788.  It  always  issued  against  the  goods  and 
chattels,  lands  and  tenements,  promiscuously, 
and  this  was  a  consequence  of  the  statute  of  5 
Geo.  II.,  ch.  7,  which  made  real  estate  in  the 
then  English  colonies  chargeable  with  debts, 
and  subject  to  like  remedy  and  process,  by 
seizing  and  selling,  as  personal  estate. 

2.  There  was  not  any  fatal  misrecital  of  the 
execution  in  the  sheriff's  deed.     Such  recital 
was  no  necessary  part  of  the  deed,  and  a  vari- 
ance would  not  be  material,  nor  affect  the  va- 
lidity of  the  deed,  so  long  as  there  was  existing 
a  sufficient  power  to  warrant  the  sale.     (Holt, 
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Ch.  J.,  in  3  Chan.  Cas.,  101  ;  9  Johns.  Rep., 
DO.)  But  there  was  no  substantial  mistake. 
The  recital  specified  the  true  sum  in  the  execu- 
tion, and  only  called  it  debt ;  and  that  the 
sheriff  was  commanded  to  levy  that  sum  and 
thirty-four  shillings  of  costs.  This  last  sum 
evidently  referred  to  the  poundage,  which,  by 
the  indorsement  on  the  execution,  the  sheriff 
was  likewise  commanded  to  levy. 

3.  The  title  set  up  by  the  defendant  was 
clearly  unavailing. 

The  deed  from  Webster  to  Williams,  if 
otherwise  genuine,  was  subsequent  to  the  sale 
and  deed  to  Burrows,  and,  consequently,  of 
387*]  *no  effect.  The  assignment  of  the 
mortgage  to  Williams  was  not  duly  proved,  as 
there  was  no  proof  of  the  seal  of  the  corpora- 
tion bv  whom  it  was  alleged  to  have  been  as- 
signed, and  the  seal  did  not  prove  itself.  The 
court  were  not  to  know,  and  could  not  know, 
without  proof,  that  the  seal  was  genuine.  It 
required  the  same  proof  as  the  seal  of  an  indi- 
vidual ;  for  the  corporation  in  question  was 
not  an  institution  of  such  notoriety  as  that  its 
seal  would  prove  itself,  like  that  of  one  of  our 
own  courts  of  justice.  (Peake's  Ev.,  48,  n.  Q.) 
The  mortgage  was  not  to  be  received  as  a  sub- 
sisting outstanding  title.  Assuming  that  Will- 
iams, by  means  of  the  possession  of  the  mort- 
gage, was  to  be  considered  as  the  agent  of  the 
mortgagees,  yet  no  steps  had  been  taken  to  put 
the  mortgage  in  force,  nor  had  any  demand 
under  it  been  made  for  upwards  of  nineteen 
years  previous  to  the  trial ;  and  from  the  pay- 
ments which  had  been  made  at  that  time  and 
before,  and  the  silence  of  any  claim  under  it, 
the  jury  would  have  been  well  warranted  to 
have  presumed  it  satisfied.  The  defendant  did 
not  set  up  any  title  under  it,  but  he  set  up  a 
title  under  Williams,  who,  at  the  time  he  part- 
ed with  his  assumed  title,  alleged  that  he  had 
purchased  the  premises  of  the  heirs  of  Martin. 
It  was  also  held  by  this  court,  in  the  case  of 
Colliw  v.  Torry,  7  Johns.  Rep.,  278,  that  a 
stranger,  not  claiming  title  under  a  mortgage, 
was  not  to  be  permitted  to  set  it  up  to  defeat 
-ii  legal  title. 

The  plaintiff  is,  consequently,  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

yflxrecltal  or  want  of  recital  in  xheriff'x  ileeil.  Cited 
in-5  Cow.,  530 ;  9  Cow.,  192 ;  4  Wend.,  589 :  8  Wend., 
«SO;  11  Wend.,  427  ;  10  M.  Y.,  535;  4  Harb.,  183;  41 
Burl)..  81 ;  39  Mich.,  83. 

Proof  hit  tfub*cribinv  witn&«.  Cited  in— 2  Story, 
42:  86N.J.  L.,81. 

Mortgage,  when  presumed  xatixfifd  from  fapse  of 
timr..  Cit4?d  in  -10  Johns..  214;  7  Cow".,  200;  9  Cow.. 
070:  11  Wend..  11H:  4  Paitfe.  55)7 ;  48  N.  Y.,271;  51 
Harb.,  Irt;  ti3  Harb..  94  ;  4  Kob.,  228. 

Mortgngr  not  set  up  by  xtranaer  to  defeat  legal 
title.  Cited  in  -2  Wend.,  28  :  46  Mo.,  287. 


GUNN 

f. 
CANTINE,  Gent.,  one  of  the  Attorneys.  &c. 

Action  by  Agent  without    lieneficial  Interett — 
Cannot  Maintain  Art  ion-  in  hi*  Otrn  Name. 

A  men-  went,  <>r  attorney,  not  ImvliiK  any  bene- 
ficial interest  in  a  contract,  cannot  maintain  an  ac- 
tion upon  it  in  his  own  name. 

When-  A  having  a  sre neral  power  of  attorney  to 
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collect  debts,  &c.,  in  the  name  and  for  the  use  of  B, 
delivered  a  contract  to  an  attorney  to  collect,  who 
gave  him  a  receipt  for  it,  generally,  as  for  collec- 
tion ;  it  was  held  that  A  could  not  maintain  an  ac- 
tion in  his  own  name,  against  the  attorney,  for  the 
money  collected  by  him  on  the  contract  so  put  into 
his  hands. 
Citation— 3  Bos.  &  P.,  147. 

THIS  was  an  action  of  as,*umpsit,  for  money 
had  and  received  to  the  use  of  the  plaint- 
iff.     The   cause   was  tried  at  the  Columbia 
Circuit,  in  October,   1812,  before  Mr.  Justice 
Van  Ness. 

The  plaintiff  produced  in  evidence  a  receipt 
by  the  defendant,  as  follows :  "Received 
of  Daniel  Gunn  an  article  of  agreement  be- 
tween Barent  Stryker  and  Alexander  Boyd 
dated  the  20th  *December,  1802,  as-  [*388 
signed  to  Stephen  Simmons,  to  collect  the 
money  therein  contained.  (Signed)  Moses  I. 
Can  tine."  The  defendant  admitted  that  he 
collected,  on  the  agreement  specified  in  the  re- 
ceipt, in  August,  1810,  the  sum  of  three  hun- 
dred and  ten  dollars.  The  defendant  then 
moved  for  a  nonsuit,  on  the  ground  that  the 
suit  ought  to  have  been  brought  in  the  name 
of  Stephen  Simmons  ;  but  the  judge  overruled 
the  motion.  The  defendant  then  proved  that 
the  plaintiff  had  said,  in  regard  to  the  money 
collected  on  the  agreement,  that  he  acted  as 
the  agent  of  Simmons,  and  that  the  money 
belonged  to  Simmons,  and  that  it  was  to  be 
collected  for  his  benefit.  The  defendant  then 
offered  to  set  off  two  promissory  notes  against 
Simmons,  but  the  plaintiff  objected  to  the  set- . 
off,  on  the  ground  that  notice  of  it  had  not 
been  given  with  the  plea  ;  and  the  judge  re- 
jected the  set-off. 

The  plaintiff  then  read  in  evidence  a  power 
of  attorney  from  Stephen  Simmons  to  him, 
constituting  him,  for  divers  good  causes  and 
considerations,  his  attorney,  for  him  (Sim- 
mons), and  in  his  name,  and  to  his  use,  to  ask 
and  demand,  sue  for,  recover  and  receive  of 
all  and  every  person  or  persons,  all  sums  of 
money,  debts,  duties  and  demands  whatsoever, 
which  were  due  and  owing  or  thereafter  to  be- 
come due  and  owing,  to  him  the  said  Stephen 
Simmons,  &c.,  being  a  general  letter  of  attor- 
ney, in  the  common  form. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  facts  above  stated. 

Mr.  Adanw,  for  the  plaintiff,  contended  that 
from  the  manifest  intent  of  the  parties,  ap- 
pearing from  the  receipt  given  by  the  defend- 
ant to  the  plaintiff,  the  contract  was  between 
the  plaintiff  and  defendant,  and  the  defendant 
was  responsible  to  the  plaintiff.  Where  a  per- 
son has  a  beneficial  interest,  or  possession 
coupled  with  an  interest,  he  may  bring  a  suit 
in  his  own  name ;  and  Lord  Loughborough 
said,  in  the  case  of  Williams  v.  Millington,  1  II. 
Bl.,  81,  that  it  was  not  true  that  two  persons 
could  not  bring  separate  actions  for  the  same 
cause  ;  for  that  a  factor  and  owner  might  each 
have  actioiis  on  a  contract.  (1  Chit.  PI.,  5;  7 
Term  Rep.,  359;  2  Esp.  Rep.,  493;  Term 
Ren.,  112.) 

Mr.  Van  Httren,  contra,  insisted  that  there 
was  nothing  in  the  terms  of  the  receipt  which 
showed  that  the  plaintiff  was  entitled  to  the 
money  to  be  collected  on  the  airreenu-nt,  or  had 
any  beneficial  interest  in  it ;  on  the  contrary,  it 
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389*]  is  stated  to  have  been  assigned  to  •Sim- 
mons, who  must,  therefore,  have  the  interest. 
The  power  of  attorney  gives  an  authority  to 
the  plaintiff  to  collect  money  only  in  the  name 
and  to  the  use  of  Simmons.  An  attorney  can 
do  no  act  in  his  own  name. 

Per  Curiam.  It  appears  affirmatively,  from 
the  case,  that  the  plaintiff  had  no  beneficial  in- 
terest in  the  money  collected.  He  was  a  mere 
attorney  employed  by  Simmons  to  collect  this 
debt ;  and  there  was  no  express  promise  by 
the  defendant  to  pay  the  money  collected  to 
the  plaintiff. 

The  letter  of  alto,  ney  wasT  revocable  at 
pleasure  ;  and  the  law  will  not  raise  any  as- 
zumpsit  to  the  plaintiff  from  the  facts  in  this 
case.  This  is,  by  no  means,  so  strong  a  case  as 
as  that  of  Pigottv.  Thompson,  3  Bos.  &.  Pull., 
147,  and  yet  in  that  case  the  agent  was  not  per- 
mitted to  sue  in  his  own  name.  The  defend- 
ant is  entitled  to  judgment. 

Judgment  for  tfte  defendant. 

Explained-2  Hill,  219. 
Distinguished— 10  N.  Y.,  276. 

Cited  in— 12  Wend.,417;  22  N.  Y.,  394 ;"  30  Barb., 
612;  5  Mason,  59 ;  4  McLean,  229 ;  Hemp.,  161. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  FARMERS'  TURN- 
PIKE ROAD 


COVENTRY. 

Corporations — I.  Powers  under  Charter  "to  tlie 
City  "  in  Charter  of  Turnpike  Company  Von- 
strued — Charter  may  Alloic  the  Company  to 
stop  Old  Highway.  2.  Mortgage  of  Toll — 
Possession.  3.  Trespass  lies  at  Common  Law 
for  Interference  —  Penalty  by  Statute,  an 
Additional  Remedy. 

Where  a  Turnpike  Company,  by  an  Act  of  the 
Legislature,  were  empowered  to  make  roads  from 
Troy  "  to  the  City  of  Hudson,"  it  was  held  that  the 
words  were  to  have  a  reasonable  construction  in  ref- 
erence to  the  subject  matter,  and  the  public  object 
of  the  grant,  which  was  to  open  a  good  road  to  the 
compact  part  of  the  City  of  Hudson;  and  that  such 
road  did  not  terminate  on  arriving  at  the  north 
bounds  or  charter  limits  of  the  City  of  Hudson, 
several  miles  from  the  compact  parts  of  the  city. 
The  word  "  to  "  may  sometimes  be  taken  inclusive- 
ly according  to  the  subject  matter. 

Toll-gates  on  a  turnpike  road  authorized  by  the 
Act  of  Incorporation,  may  be  erected  so  as  to  inter- 
sect and  stop  an  old  highway,  provided  they  are  in 
the  places  designated  by  the  Act,  which  is  to  be 
considered  as  so  far  controlling  the  use  of  the  old 
road. 

Where  a  Turnpike  Company  pledged  their  income 
and  tolls  of  the  road  to  a  person,  to  re-imburse 
money  advanced  by  him ;  it  was  held  that  the 
possession  of  the  gates,  &c.,  was  still  in  judgment  of 
law,  in  the  Company,  who  might  maintain  trespass 
for  pulling  down  the  gates. 

Though  a  penalty  is  given  by  a  turnpike  Act  for 
injuring  or  destroying  toll-gates,  yet  the  Company 
may  bring  an  action  of  trespass  at  common  law  for 
such  injury  to  their  property. 

Citations— 1  Str.,  179-181 ;  1  Cai.,  177 ;  2  Jnst.,  199, 
200. 

THIS  was  an  action  of  trespass,  for  cutting 
down  and  carrying  away  a  turnpike  gate 
standing  within  the  corporation  of  Hudson, 
and  across  the  turnpike  road  of  the  plaintiffs. 
It  was  tried  at  the  Columbia  Circuit,  in 
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October,  1812.  before  Mr.  Justice  Van  Ness. 

The  plaintiffs  gave  in  evidence  the  Act  of 
their  incorporation,  passed  34th  March,  1806, 
sess.  29,  ch.  50,  and  the  license  of  the  Govern- 
or, under  the  Act,  to  erect  the  toll-gate,  dated 
9th  September,  1811. 

By  the  Act  of  Incorporation  the  plaintiffs 
were  authorized  to  make  a  "  road  from  Troy 
to  the  City  of  Hudson,  along  the  east  bank  of 
*the  river,  as  near  as  the  nature  of  the  *[39O 
ground  will  admit  of."  And  it  provides  that 
neither  of  the  toll-gates  should  be  nearer  than: 
three  miles  from  either  extremity  of  the  road, 
except  that  in  addition  to  the  said  gates,  the 
company  were  allowed  to  erect  a  toll-gate  at 
or  near  the  bridge  to  be  erected  by  the  com- 
pany across  Major  Abraham's  Creek  or  Kill, 
&c. 

It  was  proved  that  the  gate  stood  above  three 
miles  from  the  junction  of  the  road  with  Main 
Street,  in  the  City  of  Hudson  ;  and  that  the 
defendant,  with  thirty  or  forty  persons,, 
assembled  for  the  purpose,  forcibly  took  down 
and  removed  the  gate.  The  witness  for  the 
plaintiff,  on  his  cross-examination,  stated  that 
the  gate  stood  obliquely  across  the  road,  and 
shut  up  the  old  road  running  from  Peter  Van 
Rensselaer's  house. 

The  defendant  read  in  evidence  the  Act  in- 
corporating the  City  of  Hudson,  passed  the  3d 
April,  1801,  sess.  24,  ch.  128,  showing  the 
limits  of  the  City. 

It  was  admitted  that  the  turnpike  road  pass- 
ed through  the  compact  part  of  the  City  of 
Hudson,  and  that  the  gate  in  question  stood 
within  three  miles  of  the  place  where  the  road 
crosses  the  line  of  the  compact  part  of  the 
City. 

The  defendant  also  gave  in  evidence  the  Act 
passed  the  6th  April,  1807,  sess.  30,  ch.  128, 
relative  to  the  City  of  Hudson,  requiring  all 
houses,  &c.,  erected  within  the  compact  part 
of  the  said  City,  as  lately  surveyed  by  Jonas 
Smith,  to  be  built  in  a  particular  manner,  and 
produced  the  map  of  Jonas  Smith  to  show 
what  had  been  denned  by  the  Act  as  the  com- 
pact part  of  the  City. 

A  witness  testified  that  the  place  where  the 
Farmers'  turnpike  strikes  the  Columbia  turn 
pike,  is  eighteen  roads  from  the  head  of  Main 
Street,  and  that  this  gate  stood  more  than  three 
miles  from  the  head  of  Main  Street,  deducting 
the  eighteen  rods  :  and  crosses  the  compact 
part  of  the  City  two  miles  and  one  hundred 
and  twenty-seven  rods  from  the  gate. 

It  was  proved  that  the  road  was  within  the 
compact  parts  of  the  City;  and  it  was  admitted 
that  the  old  Ren sselaer  road  was  a  public  high- 
way long  before  the  City  of  Hudson  was  in- 
corporated, and  so  continued  until  the  gate  was 
erected  by  the  plaintiffs. 

An  order  of  the  Common  Council  of  the  City 
of  Hudson,  dated  1st  January,  1812,  for  taking 
down  the  gate  in  question,  was  given  in  evi- 
dence. 

It  was  proved  that  toll  had  been  exacted  at 
the  gate  from  persons  traveling  on  the  old 
Rensselaer  road. 

*A  contract  between  the  plaintiffs,  [*30 1 
William  Ackley  and  Benjamin  Miller,  dated 
10th  August,  1811,  was  produced  in  evidence, 
by  which  certain  advances  made  by  Ackley 
and  Miller  for  the  Company  were  acknowl- 
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edged,  and  the  income  and  toll  were  pledged 
to  them  for  the  repayment  of  those  advances. 

The  jury  found  a  verdict  for  the  plaintiffs, 
for  seventy  dollars,  subject  to  the  opinion  of 
the  court  on  a  case  to  be  made. 

Mr.  E.  Williams,  for  the  plaintiffs.  The 
only  question  that  can  arise  in  this  case  is  as 
to  the  amount  of  damages. 

Mr.  Van  Buren,  contra.  We  shall  contest 
the  right  of  the  plaintiffs  to  erect  the  gate.  If 
they  have  the  right,  we  shall  not  object  to  the 
amount  of  damages  found  by  the  jury.  We 
contend  : 

1.  That  the  plaintiffs  had  no  right  to  put  the 
gate  at  the  place  where  it  stood,   and   that  it 
was,  therefore,  a  public  nuisance,  which   the 
Common  Council  of  the  City  of  Hudson  might 
order  to  be  removed,  and   which   the  defend 
ant  himself  might  lawfully  abate. 

By  the  Act  incorporating  the  Company,  the 
road  is  allowed  to  go  from  Troy  to  the  City  of 
Hudson  ;  and  no  gate  can  be  erected  within 
three  miles  of  either  extremity  of  the  road  ; 
now  it  appears  from  the  limits  of  the  City  of 
Hudson,  as  defined  by  the  Act  of  its  incor- 
poration, that  this  gate  was  erected  within  three 
miles  from  its  charter  limits;  and  within  three 
miles  of  the  compact  parts  of  the  City,  as  de- 
fined by  the  map,  confirmed  by  the  Act  of 
1807.  To  the  City  of  Hudson  must  mean  either 
to  its  boundary  line,  as  defined  by  the  charter, 
or  to  the  compact  parts  of  the  City. 

2.  The  right  of  the  plaintiffs,  if  they  have 
any,  as  well  as  their  remedy,  is  given  "by  the 
statute.     Their  right  did  not  exist  at  common 
law.  (5  Johns.  Rep.,  175;  ICom.  Dig.,  Action 
on  Statute,  6.)  The  only  remedy,  then,  to  which 
the  plaintiffs  are  entitled,  is  the  one  given  by 
the  statute,  which,  by  the  10th  section,  is  a 
penalty  of  twenty-five  dollars,  to  be  recovered 
in  the  name  of  their  treasurer. 

3.  The  gate  in  question  intercepted  and  shut 
up  a  road  within  the  corporation  limits  of  the 
City  of  Hudson,  the  free  use  of  which  was  re- 
versed to  the  people  of    the   State,    by    the 
charter  of  incorporation,  and  of  which  they 
cannot  be  deprived,  except  by  an  express  Act 
of  the  Legislature. 

4.  The  possession  of  the  premises  was  in  fact 
and  of  right  in  Ackley  and   Miller,   to  whom 
they  had  been  pledged  by  the   plaintiffs,  and 
they,  not  the  plaintiffs,  were  entitled  to  bring 
the  action. 

:J92*]      *.\fr.  E.    William*,  in  reply,  insisted 
that  by  no  just  or  fair  construction  of  the  Act 
erecting  the  turnpike,  could  it  be  limited  to  the  ! 
exterior  bounds  of  the  corporation  of  Hudson;  | 
it  must  IMJ  understood  to  authorize  the  plaint  | 
ills  to  carry   the  road  into  the  center  of  the 
City.    It  does  not  follow  that  because  the  road 
is  to  go  "  to"  the  City  of  Hudson,  that  it  may 
not  go  "  into  "  the  city.     But  if  it  were  other- 
wise, no   individual,  after   the  road   had  been 
sanctioned,  had   a    right    to    pull   down   the 
gates. 

No  doubt  the  right  and  remedy  in  this  case 
are  both  equated  by  the  statute  ;  but  as  soon  as  ! 
the  corporation  was  created,  it  had  the  same  j 
common  law  right  as  any  individual,  to  seek  a  ; 
remedy  for  any  invasion  of  its  rights  or  injury 
to  it,s  property,  by  an  action   at  common  law.  ; 
The  penalty  is  only  another  remedy,  and  does  ' 
not  prevent   the  plaintiffs,  where  the  penalty  , 
JOHNS.  UKP..  10. 


does  not  afford  an  adequate  indemnity,  from 
restoring  to  an  action  of  trespass  at  common 
law. 

In  the  case  of  Tte  People  v.  Demlmc,  1 
Caines'  Rep.,  177,  it  was  decided  that  a  turn- 
pike gate  might  be  so  placed  as  to  intercept  an 
old  highway,  provided  it  was  placed  within  the 
limits  authorized  by  the  Act.  And  if  the  gate 
could  not  be  so  placed,  it  is  manifest  that  "the 
payment  of  toll  might,  in  many  instances,  be 
evaded. 

Though  the  income  or  toll  was  pledged  to 
Ackley  and  Miller,  yet  the  road  and  the  gate 
must  be  deemed  as  still  in  the  possession  of 
the  plaintiffs. 

Per  Curiam.  The  plaintiffs,  by  their  charter, 
were  entitled  to  carry  the  road  "  to  the  City  of 
Hudson."  This  did  not  mean  that  the  road  was 
to  terminate  on  arriving  at  the  north  bounds  of 
the  City,  which  are  the  middle  of  Major 
Abraham's  Creek,  and  several  miles  from  the 
compact  part  of  the  City.  The  words  are  to 
receive  a  more  reasonable  interpretation,  in  ref- 
erence to  the  subject  matter,  and  the  public 
object  of  the  grant  ;  which  was  to  open  a  good 
road  from  Troy  to  the  compact  part  of  the 
City  of  Hudson.  The  words  usque  ad  are 
sometimes  to  be  taken  inclusively,  according 
to  the  subject  matter.  (1  Str.,  179-181.)  Such 
must  have  been  the  universal  understanding 
of  the  object,  and  of  the  words  of  the  grant ; 
and  if  there  could  otherwise  have  been  any 
doubt  on  this  point,  it  seems  to  be  removed  by 
the  10th  section  of  the  Act.  That  section  pro- 
vides that  no  gate  should  be  erected  nearer 
than  three  miles  from  either  extremity  of  the 
road,  and  yet  allows  a  toll-gate,  at  or  near  the 
bridge,  to  be  erected  over  Major  Abraham'* 
Creek. 

*It  was  proved  by  one  who  had  sur-  [*3OJi 
veyed  the  road,  that  the  gate  in  question  stood 
more  than  three  miles  from  the  head  of  Main 
Street,  leading  down  through  the  compact 
parts  of  the  City  of  Hudson.  The  gate  was 
therefore  lawfully  erected,  and  the  pulling  it 
down  was  a  trespass.  The  old  Rensselaer  road 
had  nothing  to  do  with  the  question.  The 
plaintiffs  had  a  right  to  lay  out  a  road  from 
Kinderhook  Landing  to  Hudson,  as  near  the 
east  bank  of  the  River  Hudson  as  the  nature 
of  the  ground  would  admit,  and  it  was  for  the 
commissioners  appointed  by  the  Governor 
to  determine  whether  the  road  was  executed 
according  to  the  Act.  And  when  the  road  was 
made  and  completed  according  to  law,  the 
gates  were  to  be  erected  ;  and  so  far  as  the 
gates,  or  anv  of  them  interfered  with  traveling 
on  the  old  liensselaer  road,  so  far  the  use  of 
the  hitter  was  contracted  by  the  grant  to  the 
plaintiffs.  This  was  the  opinion  of  the  court 
in  the  case  of  The  Pevpk  v.  Denslow,  1  Caines' 
Rep..  177. 

The  fact  of  the  trespass  was  admitted  ;  and 
the  possession  of  the  gate  was.  in  judgment  of 
law,  in  the  plaintiffs,  the  rightful  owners  of  it, 
notwithstanding  the  toll  had  been  mortgaged. 
The  mortgage  was  of  the  income,  and  not  of 
the  road.  They  were  entitled  to  their  action 
of  trespass  at  common  law,  and  the  penalty 
given  by  the  statute  was  only  an  additional 
remedy.  An  action  of  trespass  always  lies  at 
common  law  for  an  invasion  of  private  prop- 
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erty.     It  was  a  matter  actionable  at  common 
law.     (2Inst.,  199,  200.) 

The  plaintiffs  are,  accordingly,   entitled  to 
judgment. 

Judgment  for  tht  plaintiffs. 

Cited  in— 17  Johns.    144;  15  Wend.,   268;  6  Paigre, 
562;  7  Barb.,  420;  9  Barb.,  173;  35  Barb.,  377. 


RICHMOND  v.  DAYTON. 

Justice.  1.  Slander  of— May  bind  Party  to 
Good  Behavior.  2.  Action,  Trespass  against 
for  Official  Conduct —  Unexecuted  Part  of  War- 
rant Immaterial. 

Where  a  person  used  abusive  and  reproachful 
words  to  a  justice  relative  to  his  judicial  conduct, 
though  not  while  he  was  acting-  as  a  justice,  and 
the  justice,  after  the  party  had  left  his  office,  issued 
a  warrant  commanding  him  to  be  taken  and  com- 
mitted to  jail,  until  he  should  find  sureties  for  his  ap- 
pearance at  the  next  General  Sessions  of  the  Peace, 
and  for  his  {rood  behavior  in  the  meantime,  and 
the  party  was  arrested  on  the  warrant,  but  imme- 
diately discharged  on  (riving  bail  before  another 
justice;  in  an  action  of  trespass,  &c.,  against  the 
justice  who  issued  the  warrant,  it  was  held  that  the 
justice  had  power  to  require  the  party  using  the 
words  to  find  security  for  the  peace  and  for  his 
good  behavior,  and  in  default  thereof,  to  commit 
nim  ;  and  that  that  part  of  the  warrant  which  re- 
quired the  party  to  be  committed  to  jail,  until,  &c., 
not  having  been  executed,  might  be  rejected,  and 
the  warrant  be  good  as  to  the  residue. 

Citations— 2  Salk.,  697;  2  Ld.  Raym.,  1029. 

rpHIS  was  an  action  of  trespass  and  false  im- 
-L  prisonment.  The  cause  was  tried  at  the 
Columbia  Circuit,  before  Mr.  Justice  Van  Ness. 
394:*]  *The  plaintiff  was  arrested  by  Bing- 
ham,  a  constable,  by  virtue  of  a  warrant,  dated 
the  5th  day  of  July,  1811,  issued  by  the  de- 
fendant, a  justice  of  the  peace.  The  warrant 
was  as  follows:  "  Columbia,  to  wit:  to  any 
constable."  &c.  "Whereas  Sylvanus  Rich- 
mond, of  the  City  of  Hudson,  &c. ,  on  the  5th 
July,  at  the  office  of  H.  Dayton,  Esq.,  at,  &c., 
and  the  said  justice  being  present,  made  in- 
quiry of  the  said  justice  concerning  a  cer- 
tain suit  which  had  been  tried  on  the  forenoon 
of  the  said  day,  in  which  the  said  Richmond 
was  defendant  ;  and  on  being  informed  by  the 
said  Dayton,  the  justice,  who  tried  the  said 
cause,  that  a  judgment  was  given  against  him 
the  said  Richmond,  for  fifty  cents,  did,  in  a 
manner  the  most  indecent,  unmannerly,  and 
without  the  least  provocation  given  by  the  said 
Dayton,  the  said  justice  who  tried  the  said 
cause,  say,  that  he,  the  said  Dayton,  in  giving 
said  judgment,  had  behaved  and  had  treated 
him  like  a  damned  old  rascal,  together  with 
many  other  words  reflecting  highly  upon  the 
said  Dayton,  in  his  official  and  judicial  charac- 
ter; in  so  doing  he,  the  said  Richmond,  treated 
in  a  most  contemptuous  manner  the  authority 
of  the  good  people  of  the  State  of  New  York, 
and  their  dignity.  These  are,  therefore,  in 
the  name  of  the  people,  &c.,  to  command  you 
forthwith  to  apprehend  him  the  said  Sylvanus 
Richmond,  and  to  deliver  him  to  the  custody 


NOTE.— Judicial  officer* — Justices — Personal  liahtt- 
tty.  See  Seaman  v.  Patten,  2  Cai.,  312,  note ;  Hen- 
derson v.  Brown,  1  Cai.,  92,  note;  Yates  v.  Lansing, 
9  Johns.,  395,  note ;  Wallsworth  v.  M'Cullough,  ante, 
93,  note. 
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of  the  jailer  in  and  for  the  said  county,  and 
the  said  jailer  is  hereby  commanded  to  receive 
him  into  his  said  custody,  and  him  there  safe- 
ly keep  until  he  shall  find  sufficient  security 
for  his  personal  appearance  at  the  next  Gen- 
eral Sessions  of  the  Peace,  to  be  holden  in  and 
for  the  said  county,  to  answer  the  information 
and  complaint  aforesaid,  and  also  for  bis  good 
behavior,  in  the  meantime,  towards  the  good 
people  of  the  said  state,  and  in  a  special  man- 
ner towards  the  said  H.  Dayton,  the  aforesaid 
justice.  Given,"  &c. 

The  facts  stated  in  the  warrant  were  admit- 
ted by  the  plaintiff's  counsel  to  be  true.  The 
constable  who  arrested  the  plaintiff  on  the 
warrant,  carried  him  immediately  before  a 
justice  of  the  peace,  who  took  bail  and  dis- 
charged him. 

It  was  admitted  that  when  the  words  stated 
in  the  warrant  were  spoken,  the  defendant  was 
not  holding  a  court,  nor  acting  as  a  justice  of 
the  peace  on  any  matter  ;  and  that  no  other  or 
further  violence  or  threats  were  used,  and  that 
the  plaintiff  left  the  office  of  the  defendant 
(which  was  a  room  in  which  a  club  meets  in 
the  evening  and  .have  free  access  to  during  the 
day)  before  the  warrant  was  issued  and  served 
upon  him. 

*A  verdict  was  found  for  the  plaint-  [*395 
iff  for  six  cents,  subject  to  the  opinion  of  the 
court  on  a  case  as  above  stated. 

Mr.  E.  Williams,  for  the  plaintiff,  as  to  the 
jurisdiction  and  power  of  the  justice  to  com- 
mit for  a  contempt  in  this  case,  cited  1  Ld. 
Raym.,  454  ;  Str..  993  ;  Hardr.,  480  ;  2  W.  Bl., 
1035  ;  1  Burr.,  595  ;  5  East,  294  ;  8  East,  113  : 
9  East,  364;  5  Johns.  Rep.,  280;  7  Johns. 
Rep.,  553;  Cro.  Eliz.,  689;  5  Vin.,  446;  2 
Salk.,  697  ;  2  Bay's  Rep.,  1,  385  :  2  Wils.,  159; 
2  Salk.,  697  ;  1  Rev.  Laws,  47;  and  34  Edw. 
III.,  ch.  1. 

Mr.  Van  Buren,  contra,  said  he  did  not  pre- 
tend that  the  defendant  could  commit  the 
plaintiff  as  for  a  contempt,  but  he  had  a  right 
to  bind  him  over  to  keep  the  peace.  A  justice 
has  power  to  bind  over  all  persons  who  threaten 
to  break  the  peace,  or  who  are  not  of  good 
fame,  <fcc.  (Act,  sess.  24,  ch.  70,  sec.  5  ;  1  Bl. 
Com.  ,354.)  Or  for  words  scandalizing  a  justice. 
(2  Salk.,  697  ;  3  Salk.,  190  ;  11  Sta.  Tr..  317  ; 
Cromp.,  149.) 

That  part  of  the  warrant  which  commands 
the  officer  to  commit  the  defendant  to  jail,  it 
never  having  been  executed,  may  be  rejected  ; 
and  a  warrant  may  be  good  in  part  and  bad  in 
part.  (3  Burr.,  1742,  1766.) 

Per  Curiam.  The  warrant  was  no  further 
executed  than  by  the  arrest  of  the  plaintiff  and 
taking  him  before  a  magistrate,  who  let  him 
to  bail.  The  object  of  the  warrant  was  only 
to  bind  the  party  to  his  good  behavior,  and 
until  the  next  Sessions  ;  and  this,  under  the 
circumstances  of  the  case,  was  a  lawful  and 
commtndable  object.  The  direction  in -the 
warrant  to  have  the  plaintiff  in  the  meantime 
committed  to  jail,  not  being  exefcuted,  may 
be  laid  out  of  the  case  as  immaterial.  The 
warrant  was  executed  so  far  as  respected  the 
lawful  object  of  it,  and  no  farther.  The  statute 
authorizes  and  makes  it  the  duty  of  the  magis- 
trate to  bind  to  their  good  behavior  all  persons 
who  threaten  to  break  the  peace,  or  who  are 
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not  of  good  fame.  And  the  decision  of  the 
K.  B. ,  after  much  argument  and  discussion,  in 
the  case  of  Regina  v.  Langley,  2  Salk.,  697  ;  2 
Ld.  Raym.,  1029,  justifies  such  an  act  as  the 
one  done  in  this  case.  It  was  there  held  that 
words  of  slander  spoken  to  a  magistrate,  in  re- 
spect to  his  official  trust,  were  to  be  classed 
among  petit  offenses,  which  are  contra  bonos 
mores,  and  for  which,  when  spoken  to  a  magis- 
396*]  trate  in  the  actual  execution  of  *his 
office,  he  might  commit,  and  when  spoken  to 
him  out  of  court,  he  might  require  surety  for 
the  peace  and  for  good  behavior,  and  in  de- 
fault thereof  commit.  The  defendant  in  this 
case  ought  to  have  immediately  required  of  the 
plaintiff  the  surety.  The  case  does  not  state 
whether  he  did  so  or  not.  Perhaps  the  plaint- 
iff might  have  left  him  before  he  had  time  ; 
and  as  that  was  not  made  a  point,  and  as  the 
warrant  was  issued  on  the  same  day  with  the 
gross  abuse,  and  the  plaintiff  had  left  the  de- 
fendant's office,  we  must  presume  that  the 
plaintiff  had  refused  to  give  the  recognizance, 
or  withdrew  before  it  could  be  demanded. 

The  defendant  is,  accordingly,  entitled   to 
judgment. 

Judgment  for  the  defendant. 
Cited  in-26  Barb.,  593;  43  N.  J.  L.,  319. 


ALSOP,  BRANNAN  &  ALSOP,  e.  CAINES. 

1.  Parties  —  Agents  Authorized  to  Sell  in  their 
own  Names  may  sustain  Suit.  2.  Set-Off  — 
Improperly  Pleaded  —  Under  Statute,  what 
Claims  can  be  Set  off. 

To  an  action  of  osKumpwit  by  A.  &  B.  against  C. 
for  goods  sold  and  delivered,  &c.,  C.  pleaded  that 
at  the  time  of  the  sale  &c.,  one  R.  carried  on  trade 
by  the  plaintiffs,  and  in  their  name,  for  his  own  ac- 
count and  risk,  and  that  K.,  by  the  plaintiffs,  under 
their  name,  &c.,  sold  the  goods,  &c.,  and  that  B.,  as 
agent  tor  the  plaintiffs,  assigned  the  debt  or  de- 
mand against  C.  to  one  P.,  to  be  collected  and  ap- 
plied by  him  to  pay  a  debt  due  to  him  from  H.,  and 
that  before  the  assignment,  and  before  the  suit  by 
A.  &  B.  against  C.,  K.  was  indebted  to  C.  to  a  greater 
amount,  &c.,  and  was  the  person  really,  ultimately, 
and  beneficially  interested  in  the  suit.  It  was  held 
that  the  promise  must  be  deemed  to  have  been 
made  by  C.  to  A.  &  B.,  who  had  a  right  to  sell  the 
goods,  receive  the  money,  and  discharge  C.,  and 
that  the  suit  was  rightly  brought  in  their  names. 
That  admitting  K.  wa->  the  cextui  </u«  tru»t  tor  whose 
benefit  the  goods  were  sold,  the  plea  alleging  also 
that  F.,  as  a  cextui  <jui'  tnwt,  had  brought  the  suit 
in  the  name  of  the  plaintiffs,  a  court  of  law  could 
not  recognize  and  settle  such  interfering  and  com- 
plicated trusts  ;  and  that  the  statute  allowing  set- 
offs  (sess.  :J4.  ch.  flO)  did  not  apply  to  the  case.  Bo- 
sides,  the  defendant,  instead  of  pleading  in  bar, 
ought  to  have  pleaded  the  general  issue,  and  given 
notice  of  the  set-tiff,  according  to  the  directions  of 
the  Act. 

And  where  C.  further  pleaded  that  after  the  sale 
of  the;  goods  by  A.  &  B.  to  him,  K.  Ix-came  solely  in- 
terested in  the  whole  of  the  demand  or  debt  against 
him,  and  while  so  interested  became  nn  insolvent 
debtor,  within  the  intent  of  the  Act  of  the  3rt  of 
April,  1811,  and  while  so  interested  in  the  demand, 
R.,  as  ucting  attorney  of  the  plaintiffs,  by  the  direc- 
tion of  K..  assigned  the  dent  or  dcuuind  to  F.  to  be 
collects!  by  him.  for  account  of  H.,  and  to  N-  ap- 
plied in  payment  of  a  debt  due  from  K.  to  F.  in 
preference  to  other  debts  of  K.,  and  in  contempla- 
tion of  applying  for  his  discharge'  uiulfr  tln>  Insolv- 
ent Act,  and  to  di-fraud  other  creditors,  of  which 
F.  ha  •  notice,  and  who  had  not,  as  a  etrditor  of  H. 
imprisoned  or  implcadcd  him,  \c.,  and  that  K.  ua- 
all  his  estate,  &C.,  under  ilic  Act,  and  ob- 
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tained  his  discharge,  &c.;  this  was  held  to  be  no  bar 
to  the  suit  of  A.  &  B.  against  C. 

Citations— Cowp.,  251;  2  Burr.,  820;  4  Burr..  2241: 
Act,  seas.  24,  ch.  90. 

THIS  was  an  action  of  assumpsit  for  goods 
sold  and  delivered.  The  defendant  pleaded, 
1.  Non  assumpsit.  2.  That  the  goods  sold, 
&c.,  if  any,  were  certain  books,  &c.,  and  that 
before  and  at  the  time  of  selling  and  delivering 
thereof,  &c.,  one  Isaac  Riley,  carried  on  the 
trade  of  a  bookseller,  by  the  plaintiffs,  under 
their  name,  style,  and  firm  of,  &c.,  but  in  truth, 
for  the  profit  and  account  of  the  said  Riley, 
and  at  his  risk,  &c. ;  and  while  the  said  Riley 
so  carried  on  the  trade,  &c.,  he,  the  said  Riley, 
by  the  plaintiffs,  under  their  name,  style,  and 
firm,  &c.,  sold  and  delivered  to  the  defendant, 
the  goods,  &c.,  being  books,  &c.,  mentioned 
in  the  plaintiffs'  declaration  ;  and  that  after 
the  said  assumptions,  &c.,  the  *said  [*3O7 
Isaac  Riley  was  indebted  to  one  Thomas  Fair- 
child,  and  being  so  indebted,  the  said  Riley, 
by  John  Branuan,  one  of  the  plaintiffs,  his 
agent,  under  the  name  of  acting  attorney  for 
the  said  firm  of,  &c.,  under  which  the  said 
Riley  traded,  &c.,  assigned  to  the  said  Thomas 
Fairchild,  the  account  or  demand  of  him  the 
said  Riley,  through  the  plaintiffs,  under  the 
name,  style,  and  firm,  &c.,  against  the  defend- 
ant, to  be  collected  by  the  said  Fairchild  for 
and  on  account  of,  and  in  payment  of  a  debt 
due  to  the  said  Fairchild  from  the  said  Riley, 
and  to  enable  the  said  Riley,  under  the  names 
of  the  plaintiffs,  to  receive  from  the  said  Fair- 
child  the  amount  and  benefit  thereof  ;  and 
that  the  bill  in  this  suit  was  filed  by  the  said 
Fairchild  in  the  names  of  the  plaintiffs,  for  the 
purpose  of  enabling  the  said  Fairchild  to  pay 
and  satisfy  his  demand,  or  some  part  thereof, 
against  the  said  Riley,  who  is  the  person  that 
is  really,  ultimately,  and  beneficially  interested 
in  the  suit,  &c.  And  further,  that  before  the 
said  assignment  to  the  said  Fairchild.  and  be- 
fore and  at  the  time  of  filing  the  bill  in  this 
cause,  the  said  Isaac  Riley  was  indebted  to  the 
defendant  in  a  large  sum  of  money,  to  wit: 
$1,000,  &c.,  for  work  and  labor,  »fcc.,  and  also 
for  money  lent,  &c..  and  upon  an  account 
stated,  &c.,  which  sums  of  money  exceed  the 
damages  alleged  in  the  plaintiffs'  declaration. 
3.  That  after  the  sale  and  delivery  of  the 
goods,  &c. ,  one  Isaac  Riley  become  solely  in- 
terested in  the  whole  of  the  supposed  right, 
title,  debt,  due  or  demand  of  the  plaintiffs 
against  the  defendant;  and  being  so  solely  in- 
terested, the  said  Riley,  while  he  was  so  solely 
interested,  &c.,  became  an  insolvent  debtor, 
within  the  true  intent,  &c.,  of  the  Act  passed 
the  3d  of  April,  1811,  entitled,  Ac.,  and  after 
the  said  Riley  became  insolvent,  and  before*  he 
repeal  of  the* said  Act,  and  before  the  filing  of 
the  said  bill  of  the  plaintiffs,  and  while  the 
said  Riley  continued  to  claim  to  be  solely  in- 
terested in  the  whole  of  the  supposed  right, 
claim,  «fcc. .  of  the  plaintiffs  against  the  defend 
ant,  to  wit:  on  the  18th  of  January,  1812,  John 
Hrannan,  one  of  the?  plaintiffs,  as  acting  at- 
torney of  the  plaintiffs,  but  by  the  direction, 
and  on  behalf  of  the  said  Riley.  assigned  to 
one  Thomas  Fairchild  the  said  supposed  right, 
title,  debt,  due  and  demand  of  the  plaintiffs 
against  the  defendant,  to  be  by  the  said  Fair- 
child  collected  in  the  name  of  the  plaintiffs. 
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but,  in  truth,  for  the  account  of  the  said  Riley, 
and  in  part  payment  and  satisfaction,  when 
collected,  of  a  debt  due  from  the  said  Riley  to 
the  said  Fairchild  ;  and  that  the  said  assign- 
ment of,  «&c..  was  so  made  to  the  said  Fair- 
child  by  the  said  Riley,  to  pay  a  debt  due  from 
398*]  the  said  Riley  to*the  said  Fairchild,  in 
preference  to  other  "debts  due  from  the  said 
Riley,  and  in  contemplation  of  applying  for 
the  benefit  of  the  said  Act  of  the  3d  of  April, 
1811,  when  the  said  Riley  was  an  insolvent 
debtor,  within  the  true  intent  and  meaning  of 
the  said  Act,  and  with  intent  to  defraud  the 
other  creditors  of  the  said  Riley,  of  which  the 
said  Fairchild  had  notice,  &c.,  the  said  Fair- 
child  not  being  a  creditor  who  had,  before  the 
passing  of  the  said  Act,  imprisoned,  impleaded, 
or  prosecuted  the  said  Riley,  &c  ,  for  debt  or 
any  contract,  &c. ;  and  that  after  the  assign- 
ment to  the  said  Fairchild.  the  said  Riley  pre- 
sented his  petition,  &c.,  praying  that  his  estate 
might  be  assigned  and  he  be  discharged  from 
his  debts,  according  to  the  provisions  of  the 
said  Act,  &c. ;  whereupon  such  proceedings 
were  had  that  the  estate  of  the  said  Riley  was 
assigned  to  certain  assignees.  &c. ,  according 
to  the  provisions  of  the  said  Act,  and  that  all 
the  right,  interest  and  demand  of  the  said 
plaintiffs,  or  of  the  said  Riley,  in  the  supposed 
debt,  &c.,  against  the  defendant,  became  vested 
in  law  in  the  assignees  of  the  said  Riley,  and 
that  the  judge  to  whom  the  petition  of  Riley  ! 
was  presented,  did,  by  a  discharge  under  his  } 
hand  and  seal,  dated  the  1st  of  May,  1812,  dis- 1 
charge  the  said  Riley  from  all  his  debts,  &c. 
And  that,  in  fact  the  said  bill  of  the  plaintiffs 
in  this  suit  was  filed  by  the  said  Fairchild,  in 
the  name  of  the  plaintiffs,  for  the  purpose  of 
enabling  the  said  Fairchild  to  collect  the  ' 
amount  of  the  supposed  debt  or  demand  of  the 
plaintiffs  against  the  defendant,  and  to  apply 
the  same  to  pay  and  satisfy  the  debt  of  the 
said  Riley  to  the  said  Fairchild,  in  preference 
to  the  other  creditors  of  the  said  Riley  ;  and 
this  he  is  ready  to  verify,  &c.,  wherefore,  &c. 

To  the  second  plea,  the  plaintiffs  replied  that 
the  said  Riley  did  not,  by  the  plaintiffs,  under 
their  name,  style,  and  firm,  &c.,  or  otherwise 
howsoever,  sell  and  deliver  to  the  defendant 
the  goods,  books,  &c.,  in  manner  and  form  as 
thy  defendant  in  his  plea  alleged,  &c.,  and  this 
they  prayed  might  be  inquirecl  of  by  the  coun- 
try, &c. 

To  this  replication  to  the  second  plea  there 
was  a  special  demurrer  by  the  defendant  :  1. 
Because  the  replication  does  not  traverse  or 
confess  and  avoid  the  matter  alleged  in  the  plea, 
nor  answer  it,  but  by  way  of  inference  and  ar- 
gument. 2.  Because  the  matter  set  forth  in  the 
replication  is  matter  of  evidence,  and  no  ma- 
terial issue  can  be  taken  thereon,  &c. 

There  was  also  another  suit  of  Brisban  & 
Brannan  against  the  same  defendant,  in  which 
the  pleadings  were  similar. 

Mr.  Slosnun  for  the  plaintiffs. 
399*]     *Mr.  Caines,  contra. 

KENT,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

The  second  plea  states  that  at  the  time  the 
goods  were  sold,  one  Isaac  Riley  carried  on 
trade,  by  the  above  plaintiffs,  under  their  name 
and  firm,  but,  in  truth,  for  his  own  profit,  and 
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on  his  own  account,  and  at  his  risk  ;  and  that 
Riley,  by  the  plaintiffs,  under  the  above  firm, 
sold  and  delivered  the  goods,  &c.  From  this 
statement  in  the  plea,  it  appears  that  the  suit 
is  well  brought  in  the  name  of  the  present 
plaintiffs  ;  for  the  plea  admits  that  the  plaint- 
iffs were  authorized  to  sell  the  goods  in  their 
own  names.  The  promise  will  therefore  be 
presumed  to  be  made  to  them,  and  they  have 
a  right  to  receive  the  money,  and  to  discharge 
the  buyer,  and  to  compel  payment.  This  was 
the  doctrine  laid  down  by  Lord  Mansfield,  upon 
this  very  point,  in  DrinkwaUr  v.  Goodvriit, 
Cowp.,  251.  The  replication,  however,  tra- 
verses the  fact  that  Riley  had  any  concern  in 
the  contract,  and  tenders  an  issue  upon  it.  But 
we  need  not  concern  ourselves  with  the  repli- 
'cation,  for  the  plea  itself  cannot  stand  the  test 
of  examination. 

The  plea  is,  in  fact,  a  plea  of  set  off  of  a 
demand  due  from  Riley  to  the  defendant ;  but 
assuming  that  Riley  was  the  cestui  qite  trust  for 
whose  benefit  the  goods  were  sold,  a  court  of 
law  cannot  recognize  and  settle  such  interfering 
and  complicated  trusts  as  are  unfolded  by  this 
plea.  A  set-off  authorized  at  law  under  our 
statute  (sess.  24,  ch.  90),  only  applies  to  the 
case  of  two  or  more  persons  dealing  together, 
and  one  of  them  suing  the  other,  and  then  the 
party  sued  may  plead  the  general  issue,  and 
give  notice  of  the  matter  he  intends  to  set  off  ; 
and  if,  by  means  of  the  set-off,  the  plaintiff  is 
overpaid,  the  jury  are  directed  to  certify  the 
balance  due  the  defendant,  for  which  the  de- 
fendant shall  have  judgment  and  execution 
against  the  plaintiff.  This  provision  is  clearly 
inapplicable  to  the  present  case  ;  and  if  the  plea 
cannot  be  supported  under  the  statute,  it  must 
fall  ;  for  it  is  admitted  that  until  the  English 
set-off  Acts,  a  defendant  was  driven  to  his  cross- 
action,  or  to  a  bill  in  equity.  (Collins  v.  Col- 
lins, 2  Burr.,  820  ;  Green  v.  Farmer,  4  Burr., 
2214.) 

The  defendant  pleads  the  set-off  in  bar  of  the 
action,  instead  of  pleading  the  general  issue, 
and  giving  notice  of  it  as  the  Act  directs.  He 
pleads  it,  not  against  the  party  suing  him  as 
the  Act  directs,  and  which  means  the  party  to 
the  record,  nor  as  against  Fairchild,  the  person 
whom  he  alleges  is  suing  as  cestui  que  tntxt,  in 
the  name  of  the  plaintiffs,  but  he  pleads  the 
set-off  as  gainst  Riley.  If,  then,  a  balance  was 
to  be  certified  in  his  favor,  there  could  not  be 
*any  judgment  and  execution  against  f*4OO 
Riley,  for  he  is  no  party  to  the  record,  and  it 
would  be  unjust  to  make  the  plaintiffs  person- 
ally responsible  for  the  balance  due  from 
Riley  to  the  defendant.  The  plea  is  accord- 
ingly inadmissible,  and  bad  in  substance. 

The  third  plea  is  equally  bad.  Even  admit- 
ting the  truth  of  the  plea,  it  is  no  bar  to  this 
suit,  for  the  interest  of  Riley  or  of  his  assignees, 
in  the  debt  of  the  defendant,  must  still  be  re- 
covered in  the  name  of  the  present  plaintiffs, 
with  whom  the  defendant  personally  contract- 
ed. Whether  the  money  will  be  recovered  by 
the  plaintiffs  as  trustees  for  Fairchild,  or  as 
trustees  for  Riley's  creditors,  is  immaterial  to 
the  defendant ;  he  has  no  concern  with  the 
question.  The  claim  of  Fairchild  on  the  one 
hand,  and  of  the  assignees  of  Riley  on  the 
other,  to  the  debt  to  be  recovered,  cannot  be 
tried  in  this  suit.  The  plaintiffs  are  still  enti- 
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tied  to  recover  the  debt  as  trustees  for  one  or 
the  other  of  these  creditors;  and, after  they  shall 
have  possessed  themselves  of  the  debt,  may, 
for  their  own  safety,  and  as  stakeholders,  com- 
pel these  different  creditors  to  interplead  and 
have  a  decree  in  equity  in  favor  of  the  rightful 
claimant. 

The  plaintiffs  are,  accordingly,  entitled  to 
judgment  upon  each  demurrer. 

Judgment  for  the  plaintiffs.1 

Affirmed— 13  Johns.,  9. 

Cited  in— 11  Johns.,  491 ;  5  Cow.,  235,  369 ;   9  Cow., 
300 ;  5  Wend.,  353  ;  8  N.  Y.,  446 ;  5  Mason,  206, 216. 


ROGERS  t>.  BURK. 

Pleading  —  Replication    traversing    Time    and 
Place  held  Bad — Multifarious  Replication  Bad. 

In  an  action  of  covenant  on  an  agreement  to  put 
up  the  frame  of  a  house,  and  inclose  the  same,  on 
or  before  the  1st  of  October.  The  defendant  plead- 
ed that  he  did  put  up  the  frame,  &c.,  on  or  before 
the  1st  October,  to  wit :  on  the  1st  June,  and  was 
ready  and  willing,  and  tendered  and  offered  the 
plaintiff  to  inclose  the  same,  &c.;  but  that  the 
plaintiff  did  not  furnish  the  necessary  materials,&c., 
according  to  his  agreement,  &c.  The  plaintiff  re- 
plied that  he  did  furnish  the  materials,  &c.,  and  did 
and  performed  all  things  on  his  part,  &c.  (as  before 
stated  in  his  declaration),  yet  the  defendant  at  the 
time  and  place  mentioned  in  bis  plea,  did  not  put 
up  and  raise  the  frame  of  the  house,  &c. ;  nor  did  he 
&c.,  tender  or  offer  to  inclose,  &c., 

On  special  demurrer,  this  replication  was  held 
bad,  for  traversing  the  time  and  place  stated  in  the 
plea  which  were  immaterial ;  and  introducing  aver- 
ments of  performance,  before  made  in  the  declar- 
ation, thereby  loading  the  replication  with  multi- 
farious and  unnecessary  matter,  and  putting  in 
issue  several  and  distinct  matters  of  fact.* 

THIS  was  an  action  of  covenant.  The  plaint- 
iff in  his  declaration  stated  an  agreement, 
in  which  the  defendant  covenanted  to  put  up 
and  inclose  for  him  (the  plaintiff),  a  house  and 
kitchen,  &c.,  according  to  a  draft,  Arc  ,  in  a 
good,  substantial  and  workmanlike  manner, 
&c.,  on  or  before  the  1st  October  (then)  instant; 
4Ol*j  that  *the  plaintiff  was  to  furnish  the 
timber  and  materials,  &c.  ;  and  he  averred  that 
he  did  furnish  all  the  timbers  and  materials, 
'&c.,  requested,  according  to  the  agreement, 
&c.  ;  and  did  well  and  truly  perform  all 
things  on  his  part  to  be  performed,  &c.  ;  but 
that  the  defendant  did  not  put  up  and  inclose, 
&c.,  on  or  before  the  1st  October  then  next, 
&c.,  according  to  the  said  agreement,  but  hath 
refused,  &c.  By  reason  whereof,  &c. 

The  defendant  pleaded,  1.  Non  estfactum. 
2.  That  the  plaintiff  did  not  furnish  the  timber 
and  materials  requisite,  &c.,  according  to  the 
agreement. 

3.  That  the  defendant,  before  the  1st  Octo- 
ber, to  wit:  on  the  1st  June,  did  put  up,  raise 
and  erect  a  house  and  kitchen  according  to 
the  bill,  estimate  and  draft,  annexed  to  the 
agreement,  in  a  good,  substantial  and  work- 
manlike manner,~&c.,  and  was  then  and  there 
ready,  and  tendered  and  offered  to  the  plaintiff, 
to  inclose  the  said  building,  &c.,  in  manner 
and  form,  &c.,  according  to  said  agreement, 
and  had  always  been  ready  and  willing,  &c., 

1.— See  Brisban  St  Brannan  v.  Caines,  ante.  45. 
*Tucker  v.  Ladd,  7  Cow.  Rep.,  4SO ;   Orlswold  v. 
National  Ins.  Co.,  3  Cow.,  Rep.,  97. 
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but  the  plaintiff  did  not  furnish  the  materials 
necessary  to  inclose  the  said  buildings. 

To  the  third  plea  the  plaintiff  replied,  that 
he,  the  plaintiff,  did  furnish  and  have  brought 
to  the  place  the  materials  necessary  to  inclose 
the  said  buildings,  as  soon  as  the  defendant 
wanted  them,  &c.,  and  did  well  thereby  per- 
form all  the  singular,  &c.,  he  was  to  do  and 
perform,  according  to  the  tenor  and  effect  of 
the  said  agreement.  Yet  the  defendant,  at  the 
time  and  place  contained  in  the  said  plea,  did 
not  put  up,  raise  and  erect,  on  the,  &c.,  the 
frame  of  a  house  and  kitchen  according  to,  &c. , 
nor  did  he  tender  and  offer  to  the  plaintiff  to 
inclose  the  said  building,  as  the  defendant  has 
in  his  said  plea  alleged,  &c.,  but  refused,  &c. 

To  this  replication  there  was  a  special 
demurrer  ;  because  the  replication  attempts  to 
put  in  issue  several  and  distinct  matters,  to 
wit:  &c. ;  and  because,  instead  of  simply  de- 
nying the  material  allegations  in  the  defend- 
ant's plea,  or  averring  a  performance  of  the 
condition  precedent  to  be  performed  on  his 
part,  and  concluding  with  a  formal  and  apt 
traverse  of  the  said  plea,  or  the  facts  therein 
contained,  the  plaintiff  inartificially  and  un- 
necessarily sets  forth  in  his  replication  that  he 
had  done  and  performed  all  he  was  to  do  and 
perform,  and  that  the  defendant  refused  to  in- 
close the  building,  &c.,  thereby  attempting  to 
put  in  issue  an  immaterial  fact,  &c.  ;  and  that 
the  replication  is,  in  other  respects,  uncertain, 
multifarious,  insufficient,  &c. 

* Messrs.  II.  Jones  and  Rogers,  in  sup-  [*4O2 
part  of  the  demurrer. 

Mr.  E.  Williams,  contra. 

Per  Ouriam.  The  replication  must  be  taken, 
upon  special  demurrer,  to  be  defective.  It 
traverses  the  time  stated  in  the  plea  in  which 
the  frame  was  erected,  whereas  the  day  was 
not  material.  It  should,  also,  have  been  con- 
fined to  a  traverse  of  the  allegation  of  perform- 
ance by  the  defendant.  By  traversing  the 
tender  stated  by  the  defendant,  and  by  intro- 
ducing averments  of  the  performance  of  the 
covenant  on  the  part  of  the  defendant  (which 
were  wholly  unnecessary,  as  they  were  con- 
tained in  the  declaration),  the  replication  was 
loaded  with  multifarious  and  unnecessary 
matter,  and  put  in  issue  distinct  matters  of  fact. 
There  must  be  judgment  for  the  defendant, 
with  leave  to  the  plaintiff  to  amend  on  the 
usual  terms. 

Judgment  for  the  defendant. 
Cited  In— 7  Cow.,  40. 


J.  GROTE  v.  A.  GROTE. 

Assumpsit — Ewrow — Circumstances  may  be 
Equivalent  to  an  Actual  Redelivery  of  Paper 
— Part  Performance. 

Where  A,  on  the  7th  of  December,  1805,  sold  to 
B  a  ftirin,  the  possession  of  which  was  to  be  de- 
livered on  the  1st  of  May,  1808,  free  from  all  incmn- 
brancep.  Ac.,  and  B  gave  to  A  his  several  promis- 
sory notes  for  the  consideration  money,  which 
were  left  in  the  hands  of  C,  until  A  should  per- 
form his  written  agreement  of  the  7th  of  Decem- 
ber, 1805,  as  to  the  delivery  of  the  farm,  &c.;  and  B 
took  possession  of  the  farm  on  the  1st  of  May,  1808. 
the  title  to  which  had  not  been  questioned,  and  all 
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the  notes  were  paid  by  B,  except  one,  which  C  de- 
livered to  A.  In  a  suit  on  that  note  by  A  against 
B,  it  was  held  that  a  jury  might  infer,  from 
circumstances,  a  redelivery  of  the  note  by  the  de- 
fendant to  the  plaintiff,  and  that  the  facts  in  the 
case  were  sufficient  evidence  of  a  performance  of 
the  condition  on  which  the  note  was  left  in  the 
hands  of  C,  or  that  the  defendant  had  waived  the 
condition  or  dispensed  with  its  performance. 

Citation—  Cowp.,  201. 


was  mi  action  of  assumpsit  on  a  prom- 
-   issory  n<>u\  The  cause  was  tried  at  the  Al- 
bany Circuit,  in  April,  1813,  before  Mr.  Justice 
Yates. 

The  note  was  proved  by  the  subscribing  wit- 
ness, who  testified  that  it  was  given  for  part 
of  the  consideration  for  a  certain  farm  sold  by 
the  plaintiff  to  the  defendant  ;  that  this  note 
with  several  others  given  by  the  defendant  for 
the  consideration,  were  left  in  the  hands  of 
the  witness  to  be  kept  until  the  plaintiff  should 
perform  the  terms  of  a  certain  agreement  in 
writing  ;  which  was  produced  by  the  defend- 
ant, dated  7th  of  December,  1805,  and  which 
stated  that  whereas  J.  Grote  (the  plaintiff)  had, 
by  way  of  deed,  bearing  date  with  the  agree- 
ment, conveyed  to  A.  Grote  and  S.  Grote  all 
that  certain  piece  of  land,  &c.,  occupied  by 
the  plaintiff,  being  all  the  right  and  title  to 
4O3*]  the  lands  and  tenements  *he  inherited 
from  his  father,  and  described  in  the  said 
deed  :  it  was  agreed  that  the  plaintiff  should 
occupy  the  premises  until  the  1st  of  May, 
1808.  In  consideration  whereof  the  plaintiff 
agreed  to  pay  all  the  rent  then  due  to  the  les- 
sor for  the  premises,  or  that  should  grow  or 
become  due  on  the  same,  until  be  should  give 
up  the  possession,  and  pay  all  taxes  on  the 

S  remises,  &c.  ;  that  the  same  should  be  free 
rom  all  incumbrances  whatsoever  when  they, 
the  said  A.  and  S.  Grote,  should  receive  pos- 
session, and  at  the  expiration  of  the  term,  to 
wit:  the  1st  of  May,  1808,  surrender  up  the 
house  and  farm  to  the  said  A.  and  S.  Grote, 
or  their  legal  representatives,  in  good  order, 
<fcc.,  and  free  from  all  incumbrances. 

The  defendant  offered  to  prove  that  the  deed 
was  not  executed  at  the  time  of  the  agreement, 
but  this  being  objected  to,  was  overruled  by 
the  judge,  as  contradicting  the  agreement. 

It  was  then  proved  that  the  defendant  and 
S.  Grote  went  into  possession  of  the  farm 
mentioned  about  the  1st  of  May,  1808,  and  still 
remained  in  possesion,  and  that  the  title  had 
never  been  questioned.  The  consideration 
given  to  the  plaintiff  was  $1,880,  payable  in  in- 
stallments of  $125  each,  and  separate  promis- 
sory notes  were  given  for  each  installment  ; 
some  of  the  notes  became  due  before  the 
1st  of  May,  1808,  and  were  paid,  and  the  note 
in  question  was  the  last,  being  the  only  one 
remaining  unpaid,  and  was  delivered  by  the 
witness  to  the  plaintiff. 

The  defendant  then  offered  to  prove  that 
there  was  rent  in  arrear  and  due  to  the  land- 
lord on  the  farm  held  by  the  plaintiff's  father, 
and  of  which  the  premises  mentioned  in  the 
agreement  were  a  part.and  that  the  plaintiff  was 
bound  to  pay  that  rent  ;  but  the  evidence  was 
overruled  by  the  judge,  who  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  with  interest,  and  the  jury 
found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
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and  for  a  new  trial  :  1.  Because  the  note  was 
delivered  as  an  escrow,  and  the  condition 
never  performed  ;  and  the  condition  not  hav- 
ing been  performed,  the  note  was  not  valid 
against  the  defendant,  without  evidence  of  a 
delivery  by  him  to  the  plaintiff  at  another 
time  ;  2.  Because  the  judge  rejected  proper 
evidence  ;  and.  3.  Because  he  misdirected  the 


Mr.  I.  Hamilton  for  the  defendant. 
Mr.  Ostrander,  contra. 

*Per  Curium.  The  facts  well  war-  [*4O4 
ranted  the  jury  to  have  presumed  the  note  to 
have  been  delivered  over  to  the  plaintiff  by 
the  assent,  and  as  the  act  of  the  defendant. 
Circumstances  may  be  equivalent  to  an  actual 
redelivery  of  a  deed.  (Cowp.,  201.)  The  note 
in  question,  together  with  other  notes  given  as 
part  of  the  same  consideration,  were  left  with 
the  witness  as  a  trustee  for  the  plaintiff,  and 
to  be  delivered  to  the  plaintiff,  on  his  perform- 
ance of  the  agreement.  It  was  proved  that 
the  defendant  had  paid  the  other  notes  as  they 
successively  fell  due,  and  bad  entered  into  the 
possession  of  the  farm  for  the  purchase  money 
of  which  the  notes  were  given,  and  that  the 
title  was  undisputed  ;  and  the  present  note 
(being  the  only  one  remaining)  had  been  de- 
livered to  the  plaintiff  by  the  witness.  These 
facts  were  evidence  that  the  contingency  on 
which  the  note  was  left  with  the  witness  had 
either  been  fulfilled,  or  finally  dispensed  with, 
by  the  assent  of  the  parties. 

The  motion  on  the  part  of  the  defendant 
ought,  therefore  to  be  denied. 

Motion  denied. 

Cited  in—  41  Barb.,  170  ;  4  Duer,  292. 


THOMPSON  v.  GARDNER. 

Evidence — Suit  far  Taxes — What  is  Sufficient 
Evidence — Demand  and  Default  must  be 
Shown — Statutory  Remedy. 

In  a  suit  brought  by  a  person  who  was  collector 
of  taxes,  to  recover  the  tax  of  the  defendant,  the 
production  of  the  assessment  roll  in  which  the  de- 
fendant was  rated,  and  the  warrant  to  the  plaintiff 
as  collector,  are  not  sufficient  evidence  to  support 
the  action.  The  plaintiff  ought  to  show,  at  letist,  a 
previous  demand  of  the  tax  and  default  of  pay- 
ment. 

But  whether  a  collector  of  taxes  can,  even  after 
a  demand  of  the  tax  and  default,  bring  an  action 
for  the  tax.  Qwcere. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Gardner  brought  an  action  of  as- 
sumpsit  against  Thompson,  before  the  justice. 
On  the  return  of  the  summons,  the  defendant 
did  not  appear.  The  plaintiff  demanded  a 
balance  due  from  the  defendant  on  the  taxes 
of  the  last  year,  the  plaintiff  having  been  col- 
lector for  the  town  that  year  ;  and  offered  in 
evidence  the  assessment  roll  of  the  taxes  of 
the  town  for  the  last  year,  and  a  warrant  of 
the  supervisors  to  the  plaintiff  to  collect  them. 
From  the  assessment  roll,  it  appeared  that  the 
defendant  had  been  rated  and  assessed  one 
dollar  and  seventeen  cents,  of  which  twenty- 
five  cents  had  been  paid  by  him.  On  this  evi- 
dence the  justice  gave  judgment  for  the 
plaintiff  for  ninety-two  cents. 
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Per  Curium.  Though  the  recovery,  in  this 
case,  is  trifling,  yet  we  are  bound  to  reverse 
4O5*]  the  judgment.  The  justice  sets  *forth 
the  evidence  before  him,  and  there  is  no  room 
left  for  any  intendment.  From  the  evidence 
appearing  on  the  return  of  the  justice,  no 
right  of  action  whatever  was  shown  by  the 
plaintiff.  There  was  no  evidence  that  the 
plaintiff  ever  paid  the  tax  for  the  defendant, 
or  demanded  it  of  him.  The  remedy  given 
by  the  statute  to  the  collector  is  by  distress  ; 
and  even  admitting  that  an  action  would  lie,  a 
default  in  not  paying  on  demand  was  neces- 
sary to  be  shown.  It  would  be  an  alarming 
doctrine  to  say  that  a  collector  of  taxes  might 
sue  immediately  every  person  upon  his  assess- 
ment roll,  without  first  demanding  payment 
of  the  taxes. 

Judgment  Reversed.1 

Cited  in-17  Hun,  355  ;  17  Barb.,  148. 


PIERCE  v.  HUBBARD. 

Practice  in  Justice  Court — Process  Altered  by  his 
Direction — General  Authority  to  Constable, 
Void. 

Though  process  issued  by  a  justice  may  be  al- 
tered by  his  direction,  yet  a  general  authority  by 
him  to  a  constable,  to  alter  the  dates  of  execution, 
instead  of  renewing  them,  or  to  till  up  or  alter  pro- 
cess is  void. 

And  the  practice  of  authorizing  a  constable  to 
alter  process  in  any  easels  neither  prudent  nor  dis- 
creet in  a  magistrate. 

IN  ERROR,  on  certiorari  from  a  justice's 
court  Pierce  brought  an  action  of  tres- 
pass de  bonin  asportalis,  &c.,  against  Hub- 
bard,  before  the  justice.  The  trespass,  in  en- 
tering the  plaintiff's  house  and  taking  the 
goods  as  stated  in  the  plaintiff's  declaration, 
was  proved.  The  defendant  justified  the 
taking  under  two  executions  against  the  goods 
of  the  plaintiff  delivered  to  the  defendant,  as 
a  constable,  to  be  executed.  The  executions 
were  produced,  and  one  of  them  appeared  to 
have  been  altered  in  its  date  from  the  25th  of 
December,  1810,  to  the  1st  of  March.  1811  ; 
and  the  other  from  the  llth  of  December, 
1810.  to  the  2d  of  March,  1811.  The  jus- 
tice who  issued  the  first  execution  testified 
that  he  might  have  authorized  the  consta- 
ble to  do  it,  as  he  frequently  gave  con- 
stables permission  to  alter  the  dates  of  exe- 
cutions at  the  request  of  the  plaintiffs,  con- 
sidering the  alterations  as  tantamount  to  a 
renewal.  The  justice  who  issued  the  other  ex- 
ecution testified  that  it  was  made  out  in  De- 
cember, 1810,  but  was  not  delivered  to  the 
constable  until  March,  1811.  The  jury  found 
a  verdict  for  the  defendant,  on  which  the  jus- 
tice gave  judgment. 

Per  Curium.  The  only  question  in  this  case 
is,  whether  the  executions  under  which  the  de- 
fendant justified  were  valid.  It  does  not  ap- 
pear that  anything  had  been  done  under  the 
4OO*J  executions,  *until  after  the  alterations 
in  the  date  of  them.  And  if  the  alterations 
were  made  bv  the  direction  of  the  justice,  the 
process  would  not  thereby  be  invalidated. 

1.— See  Beach  v.  Vandenburgh,  ante,  361. 
JOHNS.  KKP.,  10. 


Any  general  authority,  however,  by  justices  to 
constables,  to  fill  up  or  alter  process,  would 
be  void  and  highly  improper.  It  is  a  practice 
which  in  no  case  would  be  prudent  or  discreet 
on  the  part  of  the  magistrate.  Whether  the 
alterations  in  the  present  case  were  made  by 
the  authority  of  the  justices  or  not,  were  ques- 
tions of  fact  for  the  jury  to  decide  ;  and  we 
do  not  see  sufficient  grounds  for  setting  aside 
their  verdict. 

Judgment  affirmed. 


CAMPBELL  «.  RICHARDSON  ET  AL. 

1.    Some     Wagers    Good    at    Common    Law. 
2.  Partnership  a   Question  of  Fact. 

Where  A  set  up  a  mark  to  shoot  at,  and  it  was 
agreed  between  them  that  B  should  pay  A  25  cents 
for  every  shot  he  tired  ;  but  if  B  hit  the  mark  then 
A  should  pay  him  $20,  it  was  held  to  be  a  legal  con- 
tract, and  that  B  having  hit  the  mark,  might  main- 
tain an  action  against  A  to  recover  the  $20. 

IN  error,  on  certiorari  from  a  justice's  court. 
Richardson,  Taft,  M'Dowell  and  Tod  sued 
Campbell,  before  the  justice,  and  declared  that 
whereas  the  defendant,  on  the  7th  of  January, 
1813,  at,  &c.,  set  up  a  mark,  the  size  of  a  horse, 
at  the  distance  of  sixty  rods,  for  the  plaintiffs 
to  shoot  at, at  twenty -five  cents  for  each  shot , and 
which  if  hit  by  them  the  defendant  agreed  to 
pay  to  the  plaintiffs  the  sum  of  twenty  dollars; 
that  the  plaintiffs  did  shoot  at  the  mark  so  set 
up  by  the  defendant,  for  which  they  jointly 
paid  to  him  twenty-five  cents,  for  each  and 
every  shot  made  by  them  ;  and  that  the  plaint- 
iffs hit  the  mark  so  set  up,  by  reason  whereof, 
&c.,  claiming  the  twenty  dollars  which  the  de- 
fendant promised  to  pay  «fcc.  The  agreement, 
as  stated  in  the  declaration,  was  proved,  and 
it  was  also  proved  that  after  the  plaintiffs  had 
hit  the  murk  the  defendant  said  he  would  pay 
them  the  twenty  dollars  ;  though  some  ques- 
tion was  made  whether  the  ball  had  not  glanced 
before  it  hit  the  mark.  Several  witnesses  tes- 
tified that  another  person  was  concerned  with 
the  plaintiffs  in  the  transaction.  There  was 
evidence  also  that  he  was  a  minor,  and  his 
father  testified  that  he  did  not  give  him  permis- 
sion to  join  with  the  plaintiffs ;  but  that  he 
shot  on  his  own  account.  The  justice  was  of 
opinion  that  the  plaintiffs  could  not  maintain 
their  action,  if  any  other  person  was  a  partner, 
or  interested  with  them ;  but  he  left  the  ques- 
tion to  the  jury  whether  the  person  mentioned 
was  a  partner  or  not. 

*The  jury  found  a  verdict  for  the  [*4O7 
plaintiffs  for  twenty  dollars,  on  which  the  jus- 
tice gave  judgment. 

Per  Curium.  Whether  another  person,  not 
joined  in  this  suit,  was  a  partner  with  the 
plaintiffs  in  the  transaction,  was  a  question  »>f 
fact  proper  to  be  decided  by  a  jury ;  and 
though  their  verdict  was  against  the  weight  of 
evidence,  we  do  not  interfere  on  that  ground. 

If  a  wager  of  any  kind  is  to  be  recognized  as 
valid  in  law,  the  one  made  in  this  case  is,  per- 
haps, as  harmless,  and  liable  to  as  little  objec- 
tion as  any  tliut  could  be  made.  It  has  long 
been  matter  of  regret  with  courts  of  justice 
that  wagers  should  have  been  so  far  counten- 
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anced  as  to  permit  actions  to  be  sustained  for 
their  recovery.  The  expression  of  this  regret, 
however  is  accompanied  with  the  admission 
that  the  common  law  does  recognize  some 
wagers  as  valid  ;  and  we  do  not  discover  any 
solid  reason  for  saying  the  present  belongs  to 
the  class  of  excepted  cases.  Strong  and  cogent 
reasons  might  be  urged  to  the  proper  tribunal 
for  an  alteration  of  the  law  on  this  subject ; 
but,  as  the  law  now  stands,  we  do  not  feel  our- 
selves authorized  to  say  that  the  plaintiffs  have 
no  right  to  recover  in  the  present  case.  The 
judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed.1 

Cited  in— 1  Denio.  173;  3  McLean,  100, 


JACKSON,  ex  dem.  BUNT  ET  AL., 
RANSOM. 

Statute  of  Limitations  —  Disability  of  Coverture  — 
May  Sell  without  Waiving  Benefit. 

The  limitation  in  the  Act  relative  to  Titles  to  Lands 
in  Onondaga  County  (sess.  20,  ch.  51),  as  to  the  time 
of  filing  a  dissent  to  the  award  of  commissioners, 
&o.,  cannot  be  set  up  in  an  action  against  such  of 
the  lessors  In  ejectment  as  were  femes  covert  at  the 
time  the  award  was  made  :  and  bringing  the  action 
during  the  coverture  is  no  waiver  of  the  saving 
clause  in  the  statute. 

But  the  filing  a  dissent  being  by  the  Act  a  condi- 
tion precedent  to  a  right  of  recovery,  an  action 
cannot  be  maintained  before  a  dissent  has  been 
filed  ;  but  the  wife  by  herself,  or  by  her  husband  in 
his  name,  may  file  her  dissent,  and  bring  her  action 
with  her  husband,  and  recover  during  coverture;  or 
she  may,  within  three  years  after  the  death  of  her 
husband,  file  her  dissent  and  bring  an  action. 

Citations—  2  Saund.,  120;  Act,  sees.,  20,  ch.  51;  8 
Johns..  429. 


was  an  action  of  ejectment  brought  to 
-  recover  lot  No.  64,  in  the  township  of 
Camillus.  The  cause  was  tried  at  the  Onon- 
daga Circuit,  in  June,  1813. 
4rO8*l  *The  plaintiff  read  in  evidence  an 
exemplification  of  a  patent,  dated  the  8th  July, 
1790,  for  the  lot  in  question,  to  Lodowick 
Bunt,  a  soldier  in  the  late  war. 

It  was  proved  that  Lodowick  Bunt  died  in 
March,  1785,  without  issue,  leaving  his  father, 
Matthias  Bunt,  who  died  about  two  years 
afterwards,  leaving  three  sons  and  four  daugh- 
ters, lessors  of  the  plaintiff,  his  heirs-at-law. 
The  daughters  were  all  married  more  than  fif- 
teen years  ago,  and  are  now  living,  and  their 
husbands  are  also  lessors  of  the  plaintiff. 

The  defendant  gave  in  evidence  the  award 
of  the  Onondaga  commissioners,  dated  the  20th 
August,  1800.  by  which  the  lot  in  question  was 
awarded  to  Elias  Kane.  It  did  not  appear 
that  any  dissent  had  been  filed  by  the  femes 
covert. 

The  judge  charged  the  jury  that  the  award 
of  the  commissioners  was  a  bar  to  the  plaint- 

1.  —  See  Acts,  sess.  24,  ch.  46,  sees.  1  and  2  ;  Sess.  25 
ch.  44;  Cowp,  38,  729  ;  1  Term  Rep.,  56;  2  Term 
Rep.,  615,  710  ;  3  Term  Rep.,  697  ;  4  Bl.  Com.,  171  ;  6 
Term  Rep.,  499;  10  East  22;  2  Bos.  &  Pull.,  51;  2  H.  Bl., 
43  ;  4  Term  Rep.,  1  ;  4  Johns.,  426  ;  7  Johns  ,  440  ; 
8  Johns.,  454;  Yates  v.  Foot,  12  Johns.;  Vischer 
v.  Yates,  11  Ibid.,  23;  Denniston  v.  Cook,  12  Ibid., 
375  ;  Hay  wood  v.  Sheldon,  13  Ibid.,  88  ;  Zielly  v. 
Warren,  17  Ibid.,  192;  Rust  v.  Gott,  9  Cow.  Rep., 
69;  Buchanan  v.  Ocean  Ins.  Co.,  6  Ibid.,  118. 
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iff's  recovery  of  any  part  of  the  premises  in 
question  ;  and  the  jury  accordingly  found  a 
verdict  for  the  defendant.  A  motion  was 
made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Mr.  Gold,  for  the  plaintiff.  The  proviso  in  the 
8th  section  of  the  Act  relatitive  to  Titles  to 
Lands  in  Onondaga  County  (sess.  20,  ch.  51), 
declares  the  Act  should  not  be  construed  "  to 
the  prejudice  of  any  person,  under  the  age  of 
twenty-one  years,  or  feme  covert,  &c.,  if  such 
infant,  feme  covert,  &c.,  shall,  within  three 
years  next  after  coming  of  age,  or  discovert, 
&c.,  make  their  dissent  and  bring  their  suit," 
•fee. 

In  the  statute  of  4  Hen.  VII.,  ch.  24,  rela- 
tive to  fines,  is  a  similar  proviso  relative  to  in- 
fants, that  they  may  make  their  entry  in  five 
years  after  coming  of  full  age  ;  and  it  has  been 
held,  under  that  proviso,  that  the  infant  might, 
if  he  pleased,  enter,  or  have  his  action,  before 
he  arrived  at  full  age,  and  avoid  the  fine.  (2 
Saund.,  121  b,  n.  ;  Plowd.,  366 a  ;  1  Lev.,  215; 
2  Inst.,  519).  So  in  Chandler  v.  VilletU  (2 
Saund.,  120),  under  asimiliarclausein  the  stat- 
ute of  limitations  of  the  21  Jac.  I.,  ch  16,  it  was 
held  that  an  infant  might  bring  an  action  of 
assumpnit,  at  any  time  within  age,  though  the 
six  years  had  elapsed,  without  waving  the  ben- 
efit of  the  saving  clause. 

It  may,  perhaps,  be  said  that  the  husband 
having  a  right  to  the  land  during  life  or  co- 
verture, might  have  filed  a  dissent  and  brought 
an  action  of  ejectment,  without  joining  the 
wife.  True,  it  is  said  in  some  of  the  books, 
that  the  husband  may  alone  make  a  lease,  or 
bring  ejectment ;  and  that  the  wife  may  or  may 
not  be  *joined,  in  order  to  try  the  title  [*4O9 
to  her  lands  (Runn.  on  Eject,,  95,  226;  Chitty's 
PI.,  20;  Cro.  Jac.,  399);  but  regularly,  the 
wife  ought  to  be  joined.  (Bac.  Abr.,  Baron 
and  Feme,  11 ;  4  Vin.  Abr.,  77,  Baron  and 
Feme,  pi.  15).  Under  our  laws  a  feme  covert 
may  alienate  her  lands  for  her  own  support ; 
but  if  the  defense  now  set  up  is  to  prevail,  she 
would  be  wholly  prevented  from  exercising 
this  right  over  her  estate  ;  and  so  far,  at  least, 
will  her  right  be  prejudiced. 

Mr.  Cady,  contra.  The  counsel  for  the  plaint- 
iff has  argued  as  if  the  feme  covert  was  the 
principal  person  interested  in  the  action  ;  but 
she  is  not  a  necessary  party  to  the  suit,  and  it 
is  the  right  of  the  baron,  or  husband,  which  is 
tried.  It  is  true  there  is  some  old  rule  to  be 
found  requiring  the  wife  to  be  joined,  but 
that,  like  many  other  rules  of  law,  has  been 
changed.  The  husband  may  lease  his  wife's 
land,  and  is,  therefore,  competent  to  demise  so 
as  to  bring  an  ejectment.  If  the  name  of  the 
wife,  then,  is  struck  out  as  unnecessary,  all  the 
difficulty  suggested  is  removed.  The  words  of 
the  third  section  of  the  Act  are  general.  It  de- 
clares that  the  award  of  the  commissioners 
shall,  after  two  years  from  the  making  thereof, 
be  "binding  and  conclusive  against  all  per- 
sons, except  such  as,  conceiving  themselves  ag- 
grieved, shall  within  two  years  file  their  dis- 
sent, and  give  notice  thereof,"  &c. 

This  is  an  attempt  to  bring  the  husband,  who 
has  an  absolute  control  of  the  land  during 
life,  within  the  proviso.  The  wife,  during  the 
coverture,  has  no  rights  which  can  be  preju- 
diced. They  are  suspended.  It  is  said  that 
JOHN &.  REP.,  10. 
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.a  feme  covert  may  assert  her  right  during  cov-  femes  covert;  and  the  statute  provides  (sess.  20 
-erture,  from  analogy  to  the  case  of  an  infant,  ch.  51),  "that  nothing  in  the  Act  contained, 
who,  it  is  said,  may  bring  his  action  before  he  j  should  extend  or  be  construed  to  the  prejudice 


has  no  estate  durini 
But  in  the  case  of 


comes  of  age.  But  there  is  no  analogy  in  the 
two  cases.  Her  estate  belongs  to  the  husband 
-during  life  or  coverture,  not  to  the  wife,  who 

the  life  of  her  husband. 

infants  and  persons  non 
compos,  they  have  their  estates  during  infancy 
and  insanity,  and  may  prosecute  by  their 
guardians. 

There  are  cases  in  which  it  is  said  that  the 
husband  has  not  only  an  absolute  control  over 
the  wife's  estate,  and  may  alienate  it  during  his 
Jife  ;  but  that  the  wife  may,  by  his  acts,  abso- 


of  any  person  under  the  age  of  twenty-one 
years,  or  feme  covert,  &c.;  if  such  person  shall, 
within  three  years  after  coming  to  the  age  of 
twenty-one  years,  becoming  discovert,  &c., 
make  their  dissent,  and  bring  their  suit,  and 
prosecute  the  same  to  effect  as  aforesaid." 

*But  the  difficulty  in  the  way  of  the  [*4 1 1 
recovery  is,  that  here  no  dissent  has  been  filed, 
either  by  the  femes  covert  or  by  their  husbands. 

The  filing  of  the  dissent,  within  the  period 
of  limitation,  seems  to  be  requisite,  by  the 
Act,  to  entitle  the  party  to  recover.  It  was 


lutely  lose  her  estate.  As  if  &feme  copyholder  i  so  understood  by  the  court,  in  the  case  of 
marries,  and  the  husband  does  not  pay  the  j  Jackson,  ex  dem.  Cornelius,  v.  M'Kee,  8  Johns, 
rent,  or  commits  waste,  it  is  a  forfeiture  of  the  j  Rep.,  429.  The  party  against  whom  the  award 
estate  which  will  bind  the  wife  after  his  death,  j  was  made,  was  by  the  terms  of  the  Act,  to 


(Cro.  Eliz.,  149;  Cro.  Car.,  7.)  And  in  some 
•cases  the  laches  of  the  husband  may  disinherit 
the  wife  forever.  (Co.  Litt.,  246). 

It  cannot  be  said  that  the  wife,  during  the 
coverture,  is  prejudiced. 

4-1O*]  *Mr.  Gold,  in  reply,  observed,  that 
•considering  the  tribunal  erected  by  the  statute 
to  decide  on  these  disputed  titles,  it  was  for- 
tunate that  the  proviso  was  inserted,  and  it 
ought  to  be  liberally  construed.  But  on  the 
construction  contended  for  by  the  defendant's 
counsel,  an  estate  of  inheritance  of  a  feme 
covert  would  be  changed  from  a  fee  simple  to  a 
•  conditional  fee  ;  or  be  made  to  depend  on  the 


contingency  of  her  surviving 
there  being  no  heirs  mentionec 


her  husband, 


file  his  dissent  and  bring  his  suit  within  the 
period  prescribed.  The  filing  of  the  dissent  is 
a  condition  precedent  to  the  right  of  recovery. 
It  was  a  necessary  act,  because  the  statute  re- 
quired it ;  and  if  a  feme  covert  will  bring  the 
ejectment  during  her  disability,  she  must  com- 
ply with  the  condition  upon  which  the  action 
was  granted  ;  she  must  previously  put  her 
dissent  upon  record.  This  she  may  still  do 
and  recommence  her  suit.  The  plaintiff  ought, 
therefore,  to  have  been  nonsuited  at  the  trial, 
and  the  award  was  not,  in  any  other  sense,  a 
bar  to  the  action.  The  omission  of  the  hus- 
band to  file  a  dissent  within  the  two  years,  was 
not  a  default  affecting  the  wife,  so  as  to  bar 


Nemo  est  hares  viventis;  and  if  she  dies  before 
her  husband,  no  person  could  claim  it,  as  no 
dissent  had  been  entered  by  the  husband,  or 
by  any  person  in  her  behalf.  Persons  in  re- 
version and  remainder,  however  remote,  are 
'bound.  If,  then,  her  estate  in  fee,  subject  to 
the  life  estate  of  her  husband,  can  be  lost,  by 
his  neglect,  on  the  contingency  of  her  dying 
first,  she  must  be  considered  as  prejudiced. 
But  she  has,  he  contended,  not  only  until  her 
discoverture  to  assert  her  rights,  but  her  rights 
shall  not,  under  the*  provision  of  the  statute, 
be  prejudiced  in  the  meantime 

Per  Curiam.  If  a  party,  whose  disability  is 
saved  by  any  statute  of  limitations,  chooses  to 
bring  a  suit  pending  the  disability,  instead  of 
waiting  for  the  period  allowed  by  law  after 
disability  removed,  he  does  not  thereby  waive 
the  benefit  of  the  saving  clause  in  the  "statute. 
Thus,  it  was  decided  in  Chandler  v.  Villette, 
'2  Saund.,  120,  that  if  an  infant  brought  an 
action  of  a&sumpsit  during  his  infancy,  but 
after  six  years  from  the  time  the  cause  of  ac- 
tion arose,  and  the  defendant  pleaded  the 
statute  of  limitations,  it  would  be  a  good  rep- 
lication, that  when  the  cause  of  action  arose, 
and  when  the  suit  was  brought,  the  plaintiff 
was,  and  still  is,  an  infant.  The  plaintiff  may 
sue  at  any  time  within  age,  although  the  six 
years  are  elapsed.  Upon  the  principle  of  that 
decision,  the  limitation  in  the  Act  relative  to  the 
Military  Bounty  Lands,  as  to  the  time  of  bring- 
ing the  action,  cannot  be  set  up  against  such 
of  the  lessors  of  the  plaintiff  as  are  feme* 
covert,  and  were  such  when  the  award  was 
made ;  their  reply  would  be  the  same  as  in 
the  other  case,  that  they  were,  and  still  are, 


in  the  proviso.  \  her  right  of  action,  either  during  her  covert- 


ure or  subsequent  to  it.  The  default  of  the 
husband  cannot  work  any  prejudice  to  the 
wife's  interest ;  for  the  Act  declares  that  noth- 
ing in  it  should  be  construed  to  the  prejudice 
of  persons  under  disability.  But  upon  the 
case  as  stated,  the  plaintiff  was  not  entitled  to 
recover,  and  the  wife  is  necessarily  turned 
round  to  a  new  action ;  and  to  entitle  her  to 
sustain  it,  she  must,  either  by  herself,  or  by 
her  husband  in  her  name  and  behalf,  previous- 
ly cause  her  dissent  to  the  award  to  be  duly 
entered. 

The  motion  on  the  part  of  the   plaintiff  to 
set  aside  the  verdict  is  denied. 

Motion  denied. 
Cited  in— 4  Wend.,  331. 


*GOLD  &  SILL 


C*412 


PHILLIPS  ET  AI,. 

GOLD  v.  THE  SAME. 

Statute  of  Frauds — Promise  to  Pay  Debt  of 
Another,  when  not  Within — Promise  made 
Jointly  not  Severable. 

W.  sold  a  farm  to  P.,  and  in  part  of  the  consider- 
ation money  P.  Rave  his  bond,  binding  himsolf  to 
pay  certain  debts  and  judgments  against  \\  ..  and 
also,  a  debt  duo  from  w.  to  G.  and  S.  attorneys,  for 
costs :  and  P.  wrote  to  G.  &  S.  that  by  arrangement 
with  W..  he.  P.,  was  to  be  accountable  to  G.  &  S. 


. Terms.  REP.,  10. 


N.  Y.  R.,  4. 


for  the  debt  due  from  W. 

In  an  action  of  tuwuinfmt  by  G.  &  S.  against  I'.,  it 
was  held  that  the  assumption  of  P.  was  valid,  and 
not  within  the  statute  of  frauds,  bcin^r  founded  on 
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a    distinct  consideration;  but    that  the   promise 
beinir  to  G.  &  S.  jointly,  did  not  apply  to  debts  due 
from  W.  to  either  of  them  individually.* 
Citations— 8  Johns.,  39. 

THESE  were  actions  of  assumpsit,  brought 
by  the  plaintiffs  in  the  first  suit,  to  re- 
cover their  fees  as  attorneys  and  counselors  in 
the  Supreme  Court,  and  by  the  plaintiff,  in 
the  second,  for  his  fees  as  solicitor  and  counsel 
in  the  Court  of  Chancery. 

The  cause  was  tried  at  the  Oneida  Circuit, 
on  the  3d  June,  1813,  before  Mr.  Justice  Yates. 
The  plaintiffs  proved  a  retainer  by  Aaron 
Wood,  and  the  performance  of  their  services 
as  stated  in  the  bills  of  costs  which  were  pro- 
duced ;  the  charges  in  which  were  objected  to 
by  the  defendant's  counsel.  It  was  proved,  by 
an  attorney,  who  was  present,  and  prepared 
the  writings,  that  Aaron  Wood  sold  and  con- 
veyed a  farm  to  the  defendants,  on  the  7th 
November,  1810,  for  $4,2 10,  for  the  payment 
of  which  a  bond  and  mortgage  on  the  prem- 
ises were  given  by  the  defendants  to  Wood  ; 
the  time  and  manner  of  the  payment  being 
specified  in  the  bond.  The  witness  stated  that 
a  certain  sum,  with  interest,  was  to  be  paid  to 
Wood  at  a  specified  time,  and  the  residue  was 
made  up  of  different  debts  and  judgments 
against  him,  specified  in  the  bond  ;  and  which 
the  defendants  were  bound  to  pay,  and  to 
keep  the  said  Wood  harmless  and  indemnified 
from  the  same  ;  and  the  witness  believed  that 
certain  demands  of  the  plaintiffs  against  Wood 
for  costs  were  also  to  be  satisfied  by  the  defend- 
ants ;  and  that  the  amount,  as  he  thought,  was 
specified  in  the  bonds,  and  he  had  understood 
that  some,  or  all  the  costs  were  in  chancery. 
It  was  proved  that  the  bond  of  the  defend- 
ants was  afterwards  canceled  on  the  defend- 
ants' giving  up  the  farm  to  one  Thaddeus 
Wood,  who  entered  into  an  agreement  with 
them  to  pay  the  said  debts,  and  also  to  pay  the 
costs  of  the  plaintiffs  which  the  defendants  had 
assumed  to  pay. 

The  plaintiffs,  also,  gave  in  evidence  the 
following  letter  addressed  to  them  by  the  de- 
fendants : 

"  November  7, 1810. 

GENTLEMEN  :  An  arrangement  has  been 
413*]  made  between  us  and  Aaron  Wood,*by 
which  we  are  to  be  accountable  to  you  for  the 
balance  due  from  him  to  you  on  account." 

Verdicts  were  taken  by  consent  for  the 
plaintiffs,  in  both  causes,  subject  to  the  opin- 
ion of  the  court,  on  a  case  containing  the  facts 
above  stated. 

Mr.  Gold,  for  the  plaintiffs,  contended  that 
the  promise  of  the  defendants  was  not  within 
the  statute  of  frauds ;  but  fell  within  the  third 
class  of  cases  mentioned  by  the  Chief  Justice, 
in  the  case  of  Leonardo.  Vredenbergh,  8  Johns. 
Rep.,  39,  376,  the  principle  also  laid  down  in 
Toinlinsonv.  Gill,  Arab.,  830;  Roll.  Abr.,  29; 
Cowp.,  289  ;  3  Burr.,  1886,  was  in  point.  The 
conveyance  of  the  farm  by  Aaron  Wood,  the 
original  debtor,  to  the  defendants,  and  the 
allowance  of  the  demand  of  the  plaintiffs 
against  him,  as  part  of  the  purchase  money 
agreed  to  be  paid  by  the  defendants,  made  a 
new  and  distinct  consideration  to  support  the 
promise  of  the  defendants,  and  on  which  it 
was  founded,  so  as  to  take  it  out  of  the  opera- 

*Farley  v.  Cleveland,  4  Cow.,  Rep.,  432. 
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tion  of  the  statute.  A  formal  discharge  of  the 
original  debt  is  not  necessary  ;  a  distinct  bene- 
fit is  sufficient  to  support  the  promise.  It  was 
not  necessary  that  the  consideration  or  promise 
should  be  in  writing.  But  even  if  it  were, 
enough  appears  to  repel  that  objection.  The 
res  geatti,  the  whole  agreement,  is  stated  in  the 
bond  given  to  Aaron  Wood.  Every  requisite 
guard  against  fraud  exists  in  this  case. 

Mr.  Kellogg,  contra,  said  that  he  did  not 
deny  the  general  principle  laid  down,  but  he 
contended  that  it  did  not  apply  to  this  case.  In 
Skeltan  v.  Brewster,  8  Johns.  Rep.,  376,  there 
was  a  discharge  of  the  original  debt, which,  as 
well  as  the  depositing  the  goods  in  the  hands 
of  the  defendant,  constituted  the  consideration 
for  the  promise.  So  in  the  case  of  1  Roll.  Abr.  f 
29,  there  was  a  discharge  of  the  original  prom- 
ise, which  was  the  consideration  of  the  other 
promise  ;  and  in  Reed  v.  Nash  (see  Burr.,  1889), 
there  was  an  acceptance  of  the  defendant  in 
the  place  of  the  original  debtor. 

Again,  the  agreement,  that  is,  the  consider- 
ation, as  well  as  the  promise,  must  be  in  writ- 
ing. (Seers  v.  Brink,  3  Johns.  Rep.,  219  ;  5 
East,  10.)  The  plaintiffs  cannot  go  out  of  the 
writing  they  have  produced,  to  seek  the  con- 
sideration in  another  writing,  in  the  possession 
and  under  the  control  of  a  third  person  ;  and 
who,  it  appears,  had  canceled  it.  It  ought  to 
have  been  stated  in  the  same  writing,  and  the 
plaintiffs  ought  to  have  accepted  the  defend- 
ants as  their  debtors,  previous  to  the  discharge 
of  the  bond. 

*Per  Curiam.  The  promise  of  the  [*414 
defendants  was  not  within  the  statute  of 
frauds.  It  had  no  immediate  connection  with 
the  original  contract,  but  was  founded  on  a 
new  and  distinct  consideration.  The  distinc- 
tion noticed  in  Leonard  v.  Vredenbergh,  8 
Johns.  Rep.,  39,  applies  to  this  case,  and  takes 
it  out  of  the  statute.  The  defendants  made 
the  promise  in  consideration  of  a  sale  of  lands 
made  to  them  by  Aaron  Wood  ;  and  they  as- 
sumed to  pay  the  debt  of  the  plaintiffs,  as 
being,  by  arrangement  with  Wood,  part  pay- 
ment of  the  purchase  money. 

Here  was  a  valid  assumption  of  the  debt  of 
Aaron  Wood,  and  the  only  inquiry  is  as  to  the 
extent  of  the  promise. 

It  was  made  jointly  to  Gold  &  Sill ;  and 
the  evidence  will  not  warrant  the  application 
of  the  promise  to  the  debts  of  Gold  &  Sill  in 
their  separate  and  individual  character. 

The  plaintiffs  are,  accordingly,  entitled  to 
judgment  in  the  first  suit,  and  the  defendants 
in  the  second  suit. 
•  Judgment  accordingly. 

Cited  in— 4  Cow.,  437 ;  2  Denio,  53 ;  4  Denio,  98 ;  2 
N.  Y.,234;  20  N.  Y.,  276:  21  N.  Y.,  420;  15  Barb.,  253; 
16  Barb.,  5C5;  35  Barb.,  155;  17  How.  Pr.,  295;  2  E. 
D.  Smith,  404  :  3  E.  D.  Smith,  70 ;  43  Ind.,  320. 


JACKSON,  ex  dem.    THE  PEOPLE, 

PIERCE. 

State  Svcceeding  to  Rights  of  one  Attainted  takes 
Land  Subject  to  Existing  Mortgage— Mortgage 


NOTE— Mortgage— Presumed   satisfied   when.    See 
Jackson  v.  Pratt,  ante,  381,  note. 
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Debt  Dormant  for   Twenty    Years  Presumed 
Paid  —  Presumption,  may  be  Rebutted. 

Where  a  person,  who  had  a  mortgage  of  lands, 
was  afterwards  attainted,  it  was  held  that  a  mort- 
gage might  be  set  up  against  the  people,  as  having 
succeeded  to  the  rights  of  the  mortgagor.  Where  a 
mortgage  debt  has  lain  dormant  from  April,  1774,  to 
March,  1803,  it  was  held  that,  after  deducting  the 
period  of  the  American  War,  the  lapse  of  time  was 
sufficient  to  afford  the  presumption  of  payment. 
But  the  period  of  twenty  years  is  only  a  circum- 
stance on  which  to  found  a  presumption,  and  is  not 
of  itself  a  bar. 

And  where  the  Attorney-General  and  Surveyor- 
General,  to  whom  the  petition  of  the  occupants 
of  lands  mortgaged  by  a  person  attainted,  had 
been  referred  by  the  Senate,  in  March,1803,  reported 
the  mortgage  as  outstanding,  and  a  balance  due 
thereon,  this  was  held  sufficient  to  repel  the  pre- 
sumption of  payment,  especially  when  connected 
with  other  circumstances. 

Where  a  mortgage  is  given  of  an  undivided  part 
or  share  in  a  large  tract  of  land,  and  on  partition, 
the  right  or  share  of  the  mortgagor  is  alloted  in 
severally,  the  mortgage  will  be  considered  as  at- 
tached to  the  part  so  assigned  as  the  share  of  the 
mortgagor,  and  will  cover  his  whole  interest  there- 
in. 


was  an  action  of  ejectment,  tried  at  the 
-  Oneida  Circuit,  in  June,  1813,  before  Mr. 
Justice  Yates. 

Letters  patent  under  the  colonial  govern- 
ment, dated  the  12th  of  June,  1771,  were 
granted  to  William  Bayard  and  fifty-four 
others,  of  whom  William  Kane  and  A. 
M'Dougal  were  two,  for  50,000  acres  of  land, 
known  by  the  name  of  Freemasons'  Patent, 
and  formerly  called  the  Oneida  purchase. 
Kane  and  M'Dougal  released  in  fee  to  John 
Weatherhead  all  their  undivided  shares  in  the 
tract,  on  the  19th  of  October,  1771.  The  tract 
was  divided  by  commissioners  of  partition, 
appointed  by  an  Act  of  the  Legislature  passed 
415*]  the  10th  of  April,  1787.  By  the  *parti- 
tion,  lots  Nos.  5  and  98  fell  to  the  share  of 
Kane,  and  lots  Nos.  28  and  64  to  M'Dougal. 
Weatherhead  was  attainted,  by  the  Act  of  At- 
tainder of  the  33d  of  October,  1779.  The 
premises  in  question  are  a  part  of  great  lot 
No.  5. 

The  defendant  proved  that  Weatherhead, 
on  the  2d  of  March,  1773,  executed  a  mortgage- 
deed  to  Thomas  Warnald  and  others,  of  Leeds, 
Great  Britain,  for  two  fifty  fifth  parts  of  the 
said  tract,  that  is  to  say,  two  fifths  of  the  said 
two  fifty  fifths,  to  secure  the  payment  of  a  bond 
given  by  him  to  W.  and  F.,  dated  the  5th  of 
August,  1772,  for  two  hundred  and  forty-three 
pounds  two  shillings  and  ten  pence  sterling,  in 
one  year,  with  interest  at  five  per  cent.,  and 
three  fifths  to  T.  and  II.  W.,  to  secure  a  bond 
given  them,  on  the  12th  of  August,  1772,  for 
three  hundred  and  sixty-seven  pounds  eighteen 
shillings  five  pence  sterling,  payable  in  one 
year,  with  interest.  The  mortgage  contained 
covenants  of  seisin,  quiet  enjoyment,  &c.,  and 
for  payment  of  the  money.  On  the  bond  to  W. 
and  F.  ,  there  was  an  indorsement  dated  the 
29th  of  April  1774,  of  the  payment  of  Torty 
pounds  on  account  of  interest,  and  on  the  bond 
to  T.  and  H.  W.  an  indorsement  of  the  same 
date,  of  a  payment  of  fifty-eight  pounds  one 
shilling  four  pence,  on  account  of  interest.  On 
the  19th  of  March,  1803,  the  mortgage  was  as- 
signed to  John  Thurman.  On  the  29th  of 
March,  1802,  the  Attorney-General  and  Sur- 
veyor-General, to  whom  had  been  referred  by 
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the  Senate  the  petition  of  the  occupants  of 
theland,  made  a  report,  that  there  was  due 
on  the  said  mortgage  $6,653.24,  and  that 
it  was  not  advisable  for  the  State  to  re- 
deem the  mortgage,  but  that  it  would  be 
proper  to  sell  the  land  subject  to  the  mort- 
gage. 

Kane,  on  the  30th  of  April,  1795,  demised 
lot  No.  5  to  one  D.  Rindge,  for  twenty-one 
years,  at  the  annual  rent  of  one  shilling  per 
acre  ;  and  on  the  3rd  of  February,  1800,  being^ 
shown  his  release  above  mentioned,  he  assigned 
the  indenture  of  demise  to  Thurman,  to  whom 
the  tenant  attorned  by  indorsement  on  the 
lease,  and  regularly  paid  the  rent  to  him.  The 
defendant  claimed  to  hold  by  assignment  un- 
der Rindge.  Lot  No.  98  had  also  been  demised 
by  Kaue  to  A.  Case,  who  assigned  the  lease  to 
Thurman. 

No  part  of  the  Freemason's  Patent  was 
settled  or  inhabited  until  about  the  year  178(5, 
and  the  premises  in  question  remained  a  forest 
and  uncultivated,  until  about  the  time  Kane 
made  the  lease  to  Rindge. 

Mi:  Van  Vechten,  Attorney-General,  con- 
tended, that  from  the  *lapse  of  time,  [*41O 
being  more  than  twenty  years,  there  being  no 
payment  within  that  time,  or  possession  under 
it,  the  mortgage  must  be  presumed  satis- 
tied. 

This  presumption  is  not  repelled  by  the  re- 
port of  the  Attorney -General  and  Surveyor- 
General  to  the  Senate.  They  knew  nothing 
more  than  that  there  was  a  mortgage  on  record. 
The  proceeding  and  inquiry  were  at  the  in- 
stance of  the  persons  in  possession.  That  re- 
port, made  under  those  circumstances,  ought 
not  to  be  allowed  to  affect  the  legal  presump- 
tion as  to  the  mortgage. 

3/>'.  Gold,  contra,  insisted  that  the  presump- 
tion of  payment  never  existed,  unless  the 
mortgagor  had  remained  in  possession  twenty 
years  ;  and  so  if  the  mortgagee  remains  in  pos- 
session twenty  years,  a  release  of  the  equity  of 
redemption  may  be  presumed.  (Fonb.  fiq., 
323  ;  1  Ves.,  51  ;  3  Atk.,  224;  Cruise's  Dig., 
Mort.,  ch.  3,  sees.  66,  67.) 

Full  twenty  years  are  required  to  raise  the 
presumption  of  payment  as  to  a  bond,  unless 
the  presumption  is  strongly  aided  by  other 
circumstances.  (2  Cranch's  Rep.,  180;  4 
Cranch's  Rep.,  415.) 

There  are  special  circumstances,  in  the  pres- 
ent case,  to  repel  (he  presumption.  The  prem- 
ises were  a  wilderness,  and  no  rents  and 
profits  could  be  received  by  a  mortgagee,  if  he 
went  into  possession.  The  interest  was  paid 
down  to  the  time  of  the  commencement  of  the 
late  war;  and  the  mortgagee  was  attainted  and 
went  to  England.  The  extreme  difficulty  of 
obtaining  payment,  the  insolvency  of  a  debtor, 
or  a  state  approaching  to  insolvency,  have  been 
deemed  circumstances  sufficient  to  repel  the 
presumption  of  payment.  (1  Bay's  Rep.,  482  ; 
12  Ves.,  Jr.,  20(5.)  The  bare  indorsement  of 
the  bond  hv  the  obligee  has  also  hern  con- 
sidered sufficient  for  that  purpose.  (3  Bro.  1'. 
C.,  593.) 

If  the  time  is  taken  from  the  29th  of   April, 

1774.  when  the  payment  for  interest  was  made, 

I  and  the  period  of  the  war  is  deducted,  twenty 

|  years  had  not  elapsed.      From  the  end    of   the 

i  war  to  March,  1802,  is  barely  nineteen  years  ; 
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and  from  the  end  of  the  war  to  the  time  Kane 
made  the  lease,  twelve  years  only  had  elapsed. 
Until  1795,  when  Kane  executed  the  lease,  the 
premises  were  a  forest  ;  the  tenant,  on  the  1st 
of  February,  attorned  to  Thurman,  and  paid 
rent  to  him.  This  ought  to  be  taken  against 
the  State,  in  a  case  like  the  present,  where  an 
attempt  is  made  to  enforce  a  forfeiture  after 
eighteen  years. 

Mr.  Van  Vechten,  in  reply,  said  that  it  made 
no  difference  whether  the  premises  were  vacant 
or  not.  The  fee  simple,  in  judgment  of  law, 
remains  in  the  mortgagor  ;  the  mortgage  is  to 
417*]  be  deemed  as  *mere  security  for  the 
debt.  Courts  do  not,  in  all  cases,  require  full 
twenty  years  to  sustain  the  presumption  of 
payment.  It  has  been  allowed  where  eighteen 
years  only  had  elapsed,  and  even  for  a  less 
period. 

Per  (Juriam.  The  State  has  succeeded  to 
the  rights  of  Weatherhead,  and  if  the  defend- 
ant would  have  been  entitled  to  set  up  the 
mortgage  as  against  him,  without  the  attainder, 
he  is  equally  so  entitled  against  the  people.  In 
April,  1774,  interest  was  paid  on  the  bonds,  for 
which  the  mortgage  was  given  as  a  security.  In 
March,  1802,  the  Attorney-General  and  the 
Surveyor-General,  on  a  reference  from  the 
Senate,  reported  the  mortgage  debt  to  be  out- 
standing and  due.  Here  was  an  interval  of 
twenty-eight  years,  during  which  the  mort- 
gage debt  lay  dormant  ;  and  if  we  deduct  the 
period  of  the  American  War,  it  will  leave  the 
twenty  years  from  which  to  form  a  presump- 
tion of  payment.  But  the  twenty  years  is  only 
a  circumstance  on  which  to  found  the  pre- 
sumption, and  is  not,  in  itself,  a  legal  bar ;  and 
at  the  very  time  the  presumption  was  to  arise, 
the  officers  of  the  government,  to  whom  a 
question  of  this  kind  would  naturally  be  re- 
ferred by  the  government,  and  to  whom  it 
was  referred  by  the  Senate,  reported  the  mort- 
gage debt  to  be  still  in  force.  This  was  enough 
to  rebut  the  presumption,  and  in  the  year  fol- 
lowing, or  March,  1803,  the  mortgage  was  as- 
signed to  Thurman,  under  whom  the  defend- 
ant held.  When  we  connect  with  the  above 
facts  the  further  circumstance  that  the  prem- 
ises were  uncultivated  lands,  and  a  forest 
until  1795,  we  are  of  opinion  that  the  jury 
would  have  been  warranted  to  consider  the 
mortgage  as  a  subsisting  incumbrance,  and  a 
valid  defense  by  the  party  in  possession 
of  it. 

The  mortgage  was  originally  given  for  a 
a  small  undivided  part,  being  two  fifty  fifths 
of  a  large  tract  of  land  ;  but,  on  partition,  the 
right  of  the  mortgagor  was  allotted  to  that 
part  of  the  tract  which  included  the  premises; 
and  we  are  of  opinion  that  the  mortgage  is  to 
be  considered  as  attached  to  that  part  so  as- 
signed as  the  share  of  the  mortgagor,  and  as 
covering  his  whole  interest  in  it. 

Judgment  for  the  defendant. 

Cited  in— 16  Johns.,  31, 214 :  5  Wend.,  296 ;  7  Wend., 
101 ;  11  Wend.,  116 :  14  Wend.,  190 ;  16  Wend.,  436;  17 
Wend.,  113 ;  21  Wend..  484 ;  10  N.  Y.,  543 ;  2  Barb., 
491 ;  8  W.  Dig:.,  377 ;  98  Pa.  St.,  493. 
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*SAXTON  ANDHUTCHESON  [*418 

v. 
JOHNSON. 

1.  Pleading — Variance — Matter  of  Description 
is  Material.  2.  Special  Contract — Must  Allege 
Consideration.  3.  Promise  to  Pay  in  Cattle, 
not  a  Promissory  Note. 

Where  the  plaintiff,  in  his  declaration,  stated  that 
the  defendant  made  his  certain  promissory  note  by 
which  he  promised  to  pay  the  plaintiff  $215  in  neat 
stock,  &c.,  with  interest,  "for  value  received,"  by 
reason  whereof,  &c.  And  the  note  produced  at  the 
trial  did  not  contain  the  words  "  value  received,"  it 
was  held  that  these  words,  as  stated  in  the  declara- 
tion, were  merely  descriptive  of  the  contract,  and 
not  an  averment,  and,  therefore,  there  was  a  vari- 
ance between  the  contract  declared  on  and  that 
griven  in  evidence. 

Such  a  note  not  beinj?  within  the  statute,  but  a 
special  contract,  and  no  consideration  being:  stated 
on  the  face  of  it,  cannot  be  g-iven  in  evidence  under 
the  money  counts. 

T*HIS  was  an  action  of  assumpsit.  The  dec- 
1  laradon  contained  two  counts — the  first  on 
a  promissory  note  in  the  usual  form,  and  the 
other  for  money  paid,  money  lent,  and  money 
had  and  received  to  the  use  of  the  plaintiffs. 
In  the  first  count,  after  stating  the  making  of 
a  certain  note,  &c.,  it  was  alleged  that  the  de- 
fendant "  thereby  promised  to  pay  to  the  said 
plaintiffs  jointly,  two  hundred  and  fifteen  dol- 
lars, in  neat  stock,  at  the  appraisal  of  men,  to  be 
delivered  at  the  village  of  Norwich,  two  years 
and  six  months  after  the  date  hereof,  for  the 
express  purpose  of  meeting  the  payment  of  a 
sum  of  money  due  on  a  note  signed  by  the 
plaintiffs  and  Benjamin  Simons,  payable  to 
Amasa  Norton,  and  likewise  forty  dollars  in 
one  year  and  six  months  from  the  date  hereof, 
for  the  same  purpose,  with  interest,  for  value 
received  ;  by  reason  whereof  the  defendant  be- 
came liable  to  pay,"  &c.  Plea,  non  assumpsit, 
with  notice  of  payment. 

The  cause  was  tried  at  the  Broome  Circuit, 
in  May,  1810,  before  Mr.  Justice  Spencer.  In 
support  of  the  first  count  the  plaintiffs  offered 
in  evidence  a  note  made  by  the  defendant,  the 
14th  December,  1809,  which  was  as  above 
stated,  except  that  it  did  not  contain  the 
words  "value  received."  The  defendant's 
counsel  objected  to  the  admission  of  the  note 
in  evidence  under  the  first  count,  on  the  ground 
of  the  variance  between  it  and  the  one  stated  in 
the  declaration.  The  plaintiffs  offered  to  prove 
the  true  consideration  of  the  note,  but  this  was 
refused  by  the  judge.  The  plaintiff's  counsel 
then  offered  to  give  the  note  in  evidence  under 
the  money  count,  and  to  prove  that  the  defend- 
ant had  paid  the  first  installment,  and  had,  be- 
fore the  commencement  of  the  suit,  told  the 
plaintiffs  he  would  pay  the  residue  on  a  cer- 
tain day.  This  evidence  was  objected  to,  and 
the  judge  being  of  opinion  that  the  note  could 


NOTE. — Negotiable  paper— Medium  of  payment  of. 

An  instrument  promising  to  pay  in  specific  article* 
or  merchandise,  even  when  pnce  is  fixed,  is  a  special 
contract.  Negotiable  paper  must  be  payable  in 
money  only.  Jerome  v.  Whitney,  7  Johns.,  321 ; 
Walrad  v.  Petri,  4  Wend.,  576;  Jones  v.  Fales,  4 
Mass.,  245 ;  Young-  v.  Adams,  6  Mass.,  182 ;  Auerbach 
v.  Pritchett,  58  Ala.,  451 ;  Lawrence  v.  Dougherty, 
5  Yerg.,  435;  Quimby  v.  Merritt,  11  Humph.,  439. 

Instruments  payable  in  "bank  biUs"  or  "currency" 
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not  be  given  in  evidence  under  these  circum- 
stances, in  support  of  the  money  count,  non- 
suited the  plaintiffs,  with  liberty  to  move  to 
set  aside  the  nonsuit,  and  for  a  new  trial. 

Mr.  Collyer,  for  the  plaintiffs,  contended 
that  the  words  "  for  value  received,"  in  the 
declaration,  were  not  words  descriptive  of  the 
contract,  but  an  averment  of  the  fact,  and 
might,  therefore,  be  proved  at  the  trial.  In 
Wilson  v.  Codmcin,  3  Cranch's  Rep.,  193,  the 
419*j  declaration  *stated  that  the  note  was 
assigned,  for  value  received,  and  Mr.  Lee, 
arguendo,  contended  that  the  plaintiff  ought  to 
have  proved  that  the  note  was  assigned  for 
value  received.  Marshall,  Ch.  J.,  considered 
it  as  an  immaterial  averment,  and  so  not  neces-; 
sary  to  be  proved.  He  did  not  consider  these 
words  as  descriptive  merely  of  the  contract, 
but  as  an  averment  of  a  fact  dehors  the  writ- 
ing. This,  then,  being  an  averment,  the  plaint- 
iffs had  a  right  to  prove  it,  and  having  offered 
to  prove  every  material  allegation,  they  ought 
not  to  have  been  nonsuited. 

But  supposing  that  the  consideration  ought 
to  have  been  set  forth  in  the  declaration  in  this 
case,  yet  the  omission  can  only  be  taken  ad- 
vantage of  on  demurrer,  or  in  arrest  of  judg- 
ment. 

Again,  the  note  produced  does,  on  the  face 
of  it,  show  a  sufficient  consideration  ;  and  ac- 
companied with  the  evidence  offered,  it  ought 
to  have  been  received  under  the  money  count. 
(2  Johns.  Rep.,  235-240  ;  1  East,  52  a.) 

Mr.  Sudam,  contra,  insisted  that  this  case 
could  not  be  distinguished  from  that  of  Jerome 
v.  Whitney,  7  Johns.  Rep.,  320,  in  which  the 
court  said  that  a  note  to  pay  sixty  dollars  in 
neat  cattle,  was  not  within  the  statute,  and  the 
consideration  must  be  set  forth  and  proved. 
The  note  in  that  case  did  contain  the  words 
"value  received,"  which  the  court  regarded 
a.s  prima  facie  evidence  of  a  consideration  ; 
but  as  the  plaintiff  iu  that  case  had  set  forth  a 
particular  consideration,  the  note,  containing 
only  this  general  acknowledgment  of  value 
received,  could  not  be  given  in  evidence  to  sup- 
port the  count. 

If,  then,  this  contract  could  not  be  given  in 
evidence  under  a  special  count  on  the  note,  it 
could  not  be  given  in  evidence  to  support  a 
general  count.  And  if  the  plaintiffs  cannot 
recover  under  the  money  count,  the  offer  of 
the  defendant  made  before  the  note  was  due, 
to  pay  the  residue  at  the  day,  could  not  vary 
the  case. 

The  declaration  in  this  case  having  stated 
the  fact  of  value  received,  the  defendant  could 
not  demur  to  it. 

Per    Curium.      The   words  for   "  value  re- 


ar*; nut  tuw>tiahle.  Little  v.  Piuvntx  Hunk,  2  Hill.. 
425;  Lleber  v.  Goodrich, 6 Cow.,  1W;  Ef-partelme- 
son,  2  Rose,  225;  McConniek  v.  Trotter,  10  Serg.  & 
It.,  »4;  Collins  v.  Lincoln,  11  Vt.,  2»iK;  Lindsey  v. 
McOellund,  18  Win..  4*1 ;  Writfht  v.  Hurt.  44  Pu.  St., 
454  ;  Haddock  v.  Woods,  4«  Town,  4:tl;  Mobile  Hunk 
v.  Brown.  4'J  Alii..  10S;  Dillurd  v.  Kvuns.  4  Ark.,  1X5 
John-mi  v.  Henderson,  76  N.  ('.,227:  l..i  Fayetu 
Bank  v.  RlngYil.  51  Ind.,  383 ;  Hawbrook  v.  Palmer 
2  Mclxim,  10;  Fry  v.  Roaseau,  :i  Mel/rim,  10tJ;  (!ru> 
v.  Worden.  29  N.  C.  (Q.  B.>,  5.'{5;  Dun.  Xeg.  Instl. 
»><:.  5B. 

Hut  th<*  rule  in  ilixjmtnl.  In  nmnv  caws,  instru- 
ments "payable  in  current  money,'' "bank  notes," 
ftc.,  are  held  negotiable.  Bhle  v.  Cblttenango  Hank. 
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ceived,"  in  the  first  count  in  the  declaration, 
were  used  and  intended  for  a  description  of 
the  note  declared  on  ;  and  not  as  an  averment 
inserted  by  the  pleader.  The  precedents  of 
declarations  on  promissory  notes  are  all  in  that 
way ;  and  no  counsel  on  the  part  of  the  de- 
fendant would  have  supposed  that  these  words 
were  inserted  as  an  averment  of  value  ;  and  if 
he  had  demurred  in  consequence  of  a  defect- 
ive averment  of  the  consideration,  the  court, 
no  doubt,  would  *have  considered  the  [*42O 
words  as  part  of  the  note.  There  was,  then,  a 
variance  between  the  instrument  declared  on 
and  the  one  given  in  evidence,  and  the  plaint- 
iffs, at  the  trial,  failed  in  the  requisite  evidence 
in  support  of  their  first  count. 

The  next  question,  is  whether  the  note  was 
admissible  in  evidence  under  the  money  count. 

If  the  note  had  contained,  on  the  face  of  it, 
an  admission  of  a  consideration,  or  value  re- 
ceived, it  might,  perhaps,  have  been  admitted, 
but  it  had  none;  and  as  it  was  not  a  note  within 
the  statute,  but  a  special  contract,  it  required 
a  consideration  to  be  stated  or  averred.  To 
give  the  note  in  evidence,  without  any  con- 
sideration averred,  or  any  consideration  ap- 
pearing on  the  face  of  it,  would  be  taking  the 
defendant  by  surprise,  without  giving  him 
due  opportunity  to  contest  the  consideration, 
which  might  have  been  set  up  at  the  trial. 

The  motion  to  set  aside  the  nonsuit  is  denied. 

Motion  denied. 

Cited  in— 4  Wend.,  577  ;  6  Wend.,  646 :  16  N.  Y.,  428 ; 
8  Barb.,  222;  37  How.  Pr.,  100;  1  Abb.  Pr.,  380;  2 
McLean,  214 ;  2  Paine,  218  ;  13  Mich.,  212. 


WOOL  v.  TURNER,  Sheriff,  &c. 

Sheriff  —  Escape  —  Going  icith  Prisoner,  Out  of 
Direct  Route  to  Jail,  to  his  House,  not  an 
Escape. 

Where  a  sheriff,  after  lie  has  arrested  a  defendant 
on  execution,  went  with  him  two  or  three  miles 
out  of  the  direct  route  to  jail,  in  order  that  the 
prisoner  mig-ht  obtain  the  means  of  settlinjr  the 
execution  ;  and  also  went  with  him  that  dis- 
tance, to  the  prisoner's  house,  in  order  that  he- 
m  iii  hi  j?et  his  necessary  apparel,  and  to  see  his  wife 
before  he  went  to  jail,  it  was  held  not  to  lie  an  escape. 
it  being-  no  more  than  a  reasonable  indulgence, 
from  laudable  and  compassionate  motives. 

Citation—  1  Bos.  &  P.,  24. 


S  was  an  action  of  debt  for  the  escajM?  of 
-  one  G.  Gardner,  arrested  by  the  defendant 
on  a  en.  sa.,  at  the  suit  of  the  defendant,  for 
one  hundred  and  sixty-five  dollars  and  fifty- 
five  cents.  The  declaration  was  in  the  usual 
form.  The  defendant  pleaded,  1.  XililcM.  2. 


24  X.  V.,  54* ;  Pardee  v.  Fish,  (50  N.  Y.,  2(15  ;  Kirth  v. 
Jones, !)  Johns.,  120;  .Iiiduh  v.  Harris,  1!>  Johns.,  144: 
Hunt  v.  Divine,  T,  III.,  1U7  :  Drake  v.  Murkle,  21 
Itid..  431;  Fry  v.  Dudley,  20  La.  Ann.,  MS  ;  K limber 
v.  BijorerstatT,  47  \Vis.,  551;  Phelps  v.  Town,  14 
Mich..  :J74:  CiirN-rv.  Prnn,  4  Ala..  140;  Hawkins  v. 
Watkins.  5  Ark.,  4X1  ;  Whit<-  v.  Kichmoml.  Hi  Ohio. 
5;  Fleming  v.  Null,  1  Tex..  24»S. 

"  Paper  currency"  may  t«-  taken  ns  referring  to 
legal  tender  currency.  Frank  v.  \Va*sels.  i>4  X.  Y.. 
15*. 

Unt  in  England  and  Canada  Instrument t<  payable  in 
Ifi/nl  ti  nilrr  iliitcM  (in:  lirlil  iHit  iif(l<iti<ilil<\  Uex  v. 
\\  ordcn,  Bavley  on  Hills,  t!  ed.,  11  ;  (iniy  v.  Worden. 
2i»  (X.  ('.  »y.  B.I;  5115;  Dan.  .NY*.  Inst.,  see.  57. 
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Recaption  on  fresh  pursuit.  3.  A  voluntary 
return  by  the  prisoner,  before  action  brought, 
&c. 

The  judgment  and  execution  were  produced 
at  the  trial  ;  and  it  was  proved  that  the  defend- 
ant's deputy  arrested  the  defendant  named  in 
the  execution,  at  Petersburgh,  in  Rensselaer 
County,  and  that  the  defendant  suffered  him 
to  go  at  large  until  Monday  thereafter. 

On  the  part  of  the  defendant,  the  deputy- 
sheriff,  having  been  released  by  the  defendant, 
testified  that  he  arrested  Gardner  in  the  after- 
noon of  Friday,  the  27th  of  September,  on  the 
road  to  Petersburgh,  who  said  he  could  not 
421*]  pay  the  money,  and  the  deputy  *told 
him  he  must  take  him  directly  to  jail.  Gard- 
ner said  if  he  could  go  to  Moses'  tavern,  per- 
haps he  might  settle  the  execution.  The 
deputy  went  to  the  tavern  with  him,  and  after 
waiting  until  it  was  dark,  Gardner  said  he 
must  go  to  jail,  and  requested  the  deputy  to  sro 
home  with  him,  in  order  that  he  might  get  his 
clothes  and  see  his  wife  ;  and  Moses  and  two 
others  signed  a  written  agreement,  which  was 
produced,  by  which  they  became  responsible 
in  case  he  should  break,  or  escape  from  the 
deputy,  while  going  to  his  house,  provided  he 
was  not  retaken  by  the  deputy,  or  delivered  at 
Troy,  so  as  to  be  taken  on  Monday.  The 
deputy  having  gone  with  G.to  his  house,  a  per- 
son there  deposited  one  hundred  dollars  with  the 
deputy,  as  security,  in  case  Gardner  should 
escape.  Gardner  then  took  his  clothes,  and 
went  out  of  the  house  to  go  to  jail  ;  and  after 
going  a  short  distance,  about  two  rods,  he  said 
he  could  not  go  any  further,  and  there  made 
his  escape.  On  the  Monday  following  the 
deputy  saw  Gardner  again,  in  the  village  of 
Troy,  and  arrested  him,  and  carried  him  to 
jail. 

The  deputy,  on  his  cross-examination,  testified 
that  when  he  arrested  Gardner,  Moses'  tavern 
was  about  two  miles  out  of  the  way  to  jail,  and 
the  house  of  Gardner  one  mile  farther ;  that 
he  staid  at  the  tavern  until  dark,  and  when 
Gardner  escaped  it  was  so  dark  that  he  could 
not  see  a  person  at  ten  feet  distance.  That 
after  Gardner  escaped,  the  witness  returned 
directly  to  his  own  house,  without  going  back 
or  pursuing  him,  and  relied  on  his  indemnity  ; 
that  when  he  met  Gardner,  on  Monday,  it  was 
unexpected  ;  and  that  he  afterwards  returned 
the  one  hundred  dollars  he  had  received. 

Gardner,  being  called  as  a  witness  for  the 
plaintiff,  testified  that  he  was  arrested  about 
three  and  a  half  miles  from  the  tavern,  and 
that  the  agreement  between  the  deputy  and 
him  and  his  sureties,  was,  that  he  might  go 
home  until  the  next  Monday,  on  giving  secu- 
rity and  depositing  one  hundred  dollars  ;  that 
he  did  not  ask  the  deputy  to  go  home  to  get 
his  clothes,  &c.,  but  the  deputy  went  there 
to  get  the  hundred  dollars ;  and  after  the 
money  was  delivered  to  him,  set  out  on  his  re- 
turn home,  and  Gardner  walked  out  of  the 
house,  about  four  rods,  to  have  some  conver- 
sation with  him,  when  the  deputy  left  him 
and  took  his  horse  and  rode  away,  and  he, 
Gardner,  returned  to  the  house,  and  remained 
there  publicly  until  Monday.  Another  wit- 
ness testified  that  he  signed  the  agreement,  as 
security  for  Gardner  ;  that  Gardner  went  out 
422*]  with  the  *deputy,  without  his  hat,  and 
1094 


returned  in  a  few  minutes ;  and  the  witness 
did  not  understand  that  he  was  to  go  to  jail. 
Two  other  witnesses  also  testified  that  they 
understood  the  agreement  to  be,  that  on  giving 
the  security  and  depositing  the  one  hundred 
dollars,  Gardner  was  to  stay  at  home  until 
Monday. 

The  judge  charged  the  jury,  that  going  to 
the  tavern,  and  from  thence  to  Gardner's 
house  with  the  prisoner,  was  not  an  escape  ; 
and  that  the  only  question  was,  whether  credit 
was  to  be  given  to  the  deputy  or  Gardner  ; 
that  if  Gardner  staid  at  home  with  the  con- 
sent of  the  deputy-sheriff,  it  was  an  escape 
for  which  the  defendant  was  liable,  otherwise 
not. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  Russell,  for  the  plaintiff,  contended 
that  there  was  a  voluntary  escape.  The  Act 
(sess.  24,  ch.  28,  sees.  18,  19,  20)  concerning 
Sheriffs,  &c.,  requires  every  person  taken  in 
execution  to  be  kept  in  prison  in  close  and  se- 
cure custody.  Any  indulgence  granted  by  the 
sheriff  to  the  prisoner,  incompatible  with  his 
duty,  or  which  may  increase  the  chance  or 
facility  of  the  prisoner's  escape,  is,  in  law,  an 
escape.  (Plowd.,  37  ;  3  Com.  Dig.  Escape, 
C.,  2  W.  Bl.  1048  ;  Hob.  202.)  In  Renion  v, 
Button,  1  Bos.  &  Pull.,  24,  Chief  Justice  Eyre 
says,  the  effect  of  the  process  of  execution  is 
to  operate  immediately,  by  the  duress  of  im- 
prisonment; and  that  cases  might  be  put,  where 
an  officer,  who  should  justify  an  indulgence,  on 
the  ground  of  the  prisoner  being  always  in  his 
presence,  the  court  would  say  it  was  an  es- 
cape :  as  if  the  officer  should  wear  the  livery 
of  the  prisoner,  and  ride'  with  him  to  a  horse- 
race, and  he  expressed  a  strong  doubt  wheth- 
er any  distinction  could  be  made  between  that 
case,  and  the  laudable  and  compassionate  one 
of  accompanying  the  prisoner  to  his  own 
house,  for  the  purpose  of  obtaining  the  means 
of  discharging  the  debt.  In  the  same  case, 
Buller,  J.,  agreed,  that  in  the  instance  put 
by  the  Chief  Justice,  of  a  sheriff's  going  with 
his  prisoner  to  a  horse-race,  it  would  be  an  es 
cape  ;  and  he  saw  no  distinction  between  that 
and  one  originating  from  more  laudable  mo- 
tives. 

It  is  laid  down,  that  if  a  jailer,  on  a  habeas 
corpus,  carry  the  prisoner  round  about  a  great 
way,  for  his  accommodation,  it  was  an  escape. 
(2  Bac.  Abr.,  Escape,  B,  2.) 

There  was  no  evidence  of  recaption  on  fresh 
pursuit.  The  officer  made  no  immediate  en- 
deavors to  retake  the  prisoner,  but  *re-  [*423 
lied  on  the  security  he  had  taken  for  his  in- 
demnity ;  and  he  met  the  prisoner  on  Monday 
by  accident. 

Again,  the  verdict  of  the  jury  was  palpably 
against  evidence. 

Mr.  Foot,  contra,  said  it  would  be  a  gross 
violation  of  humanity  to  oblige  the  sheriff  to 
take  a  prisoner  to  jail,  without  any  indulgence 
whatever ;  and  what  was  to  be  a  reasonable 
indulgence  must  be  left  to  the  discretion  of  the 
court  to  decide,  in  each  particular  case  ;  and 
he  commented  at  large  on  the  facts  of  this 
case,  to  show  that  the  indulgence  granted  by 
the  deputy  was  not  unreasonable. 

Per  Cun'am.     Going  with  the  prisoner,  the 
JOHNS.  REP.,  10. 
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afternoon  on  which  he  was  arrested,  two  miles 
from  the  direct  road  to  jail,  to  a  tavern,  on  the 
prisoner's  suggestion  that  the  execution  might, 
perhaps,  be  settled,  and  then  going  with  the 
prisoner  the  same  afternoon,  one  mile  further 
to  the  prisoner's  house,  to  enable  him  to  get 
his  clothes  and  see  his  wife  before  he  went  to 
jail,  cannot  be  said  to  be  an  escape.  The  offi- 
cer was  only  to  take  the  prisoner  to  jail  with 
all  convenient  and  reasonable  diligence,  and 
he  was  not  to  relax  but  for  some  laudable  and 
compassionate  purpose  ;  and  going  to  a  tavern 
to  see  if  the  demand  might  not  be  satisfied, 
and  then  to  the  prisoner's  house  for  a  very 
humane  purpose,  all  within  the  space  of  a  few 
hours,  cannot  be  deemed  an  escape.  A  much 
greater  relaxation,  as  to  time,  in  the  case  of 
Benton  v.  Button,  I  Bos.  &  Pull. ,  24,  was  not, 
merely  on  that  account,  considered  an  escape. 
There  was  no  error  in  the  charge  of  the  judge  ; 
but  as  to  the  question  of  fact,  whether  there 
was  not  a  consent  on  the  part  of  the  officer  to 
the  prisoner's  escape  that  evening,  the  verdict 
appears  to  be  decidedly  against  the  weight  of 
evidence,  and  ought  to  beset  aside. 

New  trial  grunted  on  payment  of  costs. 
Cited  in— 40  X.  J.  L.,  235. 
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1.  Landlord  and  Tenant — After  Extinguish- 
ment of  Lessee's  Estate,  Lessor  has*  no  Bight  to 
Di&train.  2.  Where  Term  Certain,  no  Right 
to  Emblements.  3.  Practice  —  Avowry  must 
Allege  Estate  of  A  wwant. 

C.  leased  a  farm  to  G.  for  one  year,  to  commence 
from  the  1st  April,  1808,  at  the  rent  of  830,  payable 
at  the  end  of  the  term ;  and  C.  agreed  to  renew  the 
lease  for  another  year,  provided  he  did  not  want  the 
farm  for  his  own  use. 

On  the  19th  November,  1808,  G.  indorsed  a  surren- 
der on  the  lease,  by  which  he  surrendered  up  the 
premises  to  C.  to  hold  as  if  the  lease  had  not  been 
made,  holding1  himself,  nevertheless,  liable  to  pay 
the  year's  rent:  and  agreeing  that  C.  might  take 
all  lawful  means  for  the  recovery  thereof,  accord- 
ing to  the  lease. 

G.,  having  continued  in  possession  until  the  au- 
tumn of  1808,  sowed  wheat  and  rye,  and  in  October, 
sold  the  wheat,  &c.,  then  growing,  to  B.,  who  in- 
closed it  with  a  fence.  In  November,  following,  G. 
quitted  the  possession  of  the  premises,  and  made 
the  surrender  to  C. 

C.,  in  August,  1809,  took  possession  of  the  wheat 
and  rye  before  it  was  reaped  :  and  in  an  action  of  ! 
replevin  brought  by  B.,  C.  justified  the  taking  as  a  ; 
distress  for  the  rent  in  arrear.   It  was  held  that  by 
the  surrender,  there  was  an  extinguishment  of  the 
estate  of  the  lessee,  and  the  lessor  had  no  right  to 
distrain,  the  relationship  of  landlord  and  tenant 
having  entirely  ceased  ;  and  that  his  only  remedy  . 
was  on  the  special  agreement  by  G.  to  pay  the  rent,  i 
But  that  B.,  the  plaintiff,  had  no  right  of  action  for 
the  wheat  and  rye,  because  they  became  the  prop-  : 
erty  of  C.  after  the  expiration  of  the  lease,  G.  not 
being  entitled  to  the  crop  as  emblements. 

Where  an  avowry  did  not  set  forth  the  estate  of 
which  the  avowant  was  seised,  it  was  held  bad, 
though  the-  plaintiff  had  pleaded  over,  and  a  ver- 
dict was  taken  on  the  issue  joined;  and  the  judg- 
ment was  arrested  on  that  ground. 

Citations  Shep.  Touch.,  299,  300  ;  1  Johns.,  3HO  ; 
3Salk.,  :W7;  2  Wlls.,  258. 

THIS  was  an  action  of  replevin,  for  six  acres 
of  wheat  and  twelve  acres  of  rye.     The 


NOTK.— .L«wf/<wvf  and  Tenant—  Emhteinent*— Ten- 
ant for  n  tri-m  certain  nut  entitled  to.  See  Whit- 
marsh  v.  Cutting,  ante,  :«10,  note. 
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taking  was  alleged  in  the  plaintiff's  declara- 
tion to  have  been  on  the  20th  August,  1809. 
The  defendant  avowed  that  he  took  the  wheat 
and  rye  as  a  distress  for  rent  in  arrear,  and 
stated  that  one  William  T.  Graves,  for  one 
whole  year  next  before  the  taking,  &c.,  en- 
joyed the  said  farm,  on  which,  &c.,  under  a 
lease  therefor  from  the  defendant  to  him,  re- 
serving thirty  dollars,  payable  on  the  first 
April,  1809,  during  which  time  the  said  Graves 
possessed  and  enjoyed  the  said  farm,  &c.,  as 
tenant  of  the  defendant ;  and  because  the  said 
thirty  dollars  rent,  &c. 

To  this  avowry  the  plaintiff  pleaded,  1. 
That  the  said  Graves  did  not  from,  &c..  enjoy 
the  said  farm,  &c.,  under  a  lease  theretofore 
made  to  him  &c. ,  by  the  said  defendant,  as  in 
his  avowry  he  hath  alleged,  &c.  2.  Protest- 
ing that  the  defendant  never  made  any  such 
lease  to  the  said  Graves  as,  &c. ;  that  the  said 
Graves  on  the  1st  January,  1809,  three  months 
before  the  expiration  of  the  said  term,  left  the 
possession  of  the  farm  on  which  the  said  wheat 
and  rye  were  taken,  and  during  all  the  time 
from  the  1st  January,  to  the*  20th  August, 
when,  &c.,  the  said  Graves  was  not  in  posses- 
sion of  the  farm  on  which,  &c. 

Replication  to  the  second  plea,  that  the  de- 
fendant did  make  such  a  lease  to  the  said 
Graves,  and  that  the  said  Graves  did  possess 
and  enjoy  the  said  farm  on  which,  &c.,  under 
the  lease,  &c.,  and  of  this  the  defendant  put 
himself  on  the  country,  &c. 

The  cause  was  tried  at  the  last  Washington 
Circuit,  before  the  Chief  Justice.  The  fol- 
lowing facts  were  admitted  or  proved  at  the 
trial. 

The  defendant  was  owner  of  the  locus  in 
quo,  and  had  leased  *a  farm  which  [*425 
included  the  premises  on  which  the  wheat  and 
rye  in  question  were  growing,  to  one  William 
T.  Graves.  The  lease  was  dated  the  10th  No- 
vember, 1807,  for  the  term  of  one  year  from 
the  1st  April,  1808,  then  next  after  the  date  ; 
and  Graves  covenanted  to  pay  thirty  dollars 
rent,  at  the  expiration  of  the  term,  and  surren- 
der up  the  premises  to  the  lessor  in  good  re- 
pair. <kc. ,  and  not  suffer  any  waste,  etc.  The 
defendant  agreed  to  take  part  of  the  rent  in 
rails  to  be  used  on  the  land  ;  and  also  to  re- 
new the  lease  for  the  improved  land  at  the  ex- 
piration of  the  term,  for  one  year  next  ensu- 
ing, provided  he  did  not  require  the  farm  for 
his  own  use  ;  and  in  case  he  did  require  it, 
then  Graves  agreed  to  surrender  it,  as  afore- 
said. 

On  the  lease 'was  indorsed  a  surrender  by 
Graves,  dated  19th  November,  1808,  by  which, 
for  the  consideration  of  one  dollar,  he  surren- 
dered up  the  premises,  &<;.,  to  the  defendant, 
to  hold  the  same  as  if  the  lease  had  never  been 
made  ;  holding  himself  liable,  nevertheless,  to 
the  payment  of  the  rent  mentioned  in  the 
lease,  and  that  the  defendant  might  have  and 
take  all  lawful  ways  and  means  for  the  recov- 
ery thereof,  according  to  the  lease,  and  tin- 
laws  of  the  Slate. 

In  April,  1808,  Graves  took  possession  of  the 
farm  under  the  lease,  and  continued  in  pos- 
session during  the  summer,  and  in  the  autumn 
sowed  the  wheat  and  rye  in  question  ;  in  Oc- 
tober he  sold  the  wheat  and  rye  to  the  plaint- 
iff, who  inclosed  it  with  a  fence.  In  Novcm- 
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her,  1808,  Graves  quitted  possession  of  the 
farm,  and  on  the  19th  of  the  same  month,  ex- 
ecuted the  surrender  as  above  mentioned.  Im- 
mediately after  the  surrender,  the  defendant 
put  one  Martin  into  possession  of  all  the  prem- 
ises covered  by  the  lease,  except  the  part  on 
which  the  wheat  and  rye  in  question  were 
growing.  In  August,  1809,  the  wheat  and 
rye,  before  it  was  cut,  was  distrained  by  the 
defendant  for  the  rent  reserved  in  the  lease, 
and  alleged  to  be  in  arrear. 

It  was  proved  that  in  November,  1809,  after 
the  surrender  by  Graves,  the  defendant  went 
on  the  land  on  which  the  wheat  and  rye  were 
growing,  took  down  the  fence,  and  made  a 
way  through  the  same,  which  he  used  during 
the  following  winter  for  drawing  logs  to  mill. 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

A  motion  was  made  for  a  new  trial,  and  also 
in  arrest  of  judgment. 

426*]  *Mr.  J.  Russell,  for  the  plaintiff.  Can 
the  landlord  distrain  for  rent  arrear,  after  the 
expiration  of  the  term,  and  after  the  tenant  has 
quitted  the  possession  ?  At  common  law  he 
could  not.  (8  Bl.  Com.,  11  ;  Cro.  Jac.,  442  ;  1 
Roll.  Abr.,  670,  pi.  10.)  The  rule  was  rigid  in 
this  respect.  Our  statute,  sess.  11,  ch.  36,  sec. 
17,  taken  from  the  English  statute  of  8  Anne, 
ch.  14,  permits  a  distress  for  rent  arrear  after 
the  determination  of  the  lease;  "provided 
such  distress  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of 
such  lease,  and  during  the  continuance  of  the 
landlord's  title  or  interest,  and  during  the  pos- 
session of  the  tenant  from  whom  such  arrears 
became  due."  The  parties  took  issue  on  the 
fact  whether  the  tenant  was  in  possession,  and 
it  is  found  by  the  jury  that  he  had  surrendered 
up  the  possession. 

Again,  as  to  the  ground  of  arrest  of  judg- 
ment. No  title  is  stated  in  the  avowry,  and  it- 
is  a  settled  rule  that  the  avowment  in  replevin 
must  set  forth  his  title,  and  allege  the  estate  of 
which  he  is  seised,  or  the  avowry  is  bad. 
(Harrison  v.  M'Intosh,  1  Johns.  Rep.,  484.) 

Messrs.  D.  Russell  and  Foot,  contra.  The 
writing  indorsed  on  the  lease  was  not  a  surren- 
der, but  a  mere  license.  To  make  a  good  sur- 
render, the  surrenderer  must  have  an  estate  in 
possession  of  the  thing  surrendered,  at  the 
time  of  the  surrender.  (Shep.  Touch.,  302.) 
That  it  could  not  have  been  intended  as  a  sur- 
render is  evident  from  the  provision  it  con- 
tains, which  is  inconsistent  with  the  idea  of  a 
surrender. 

If  the  doctrine  of  the  plaintiff's  counsel  is 
correct,  then  the  defendant  must  be  considered 
as  having  not  only  the  possession,  but  the 
right  of  possession,  and  the  plaintiff  could 
have  no  right  to  make  the  distress.  And  where 
the  tenant  leaves  property  on  the  premises,  it 
is  a  continuance  of  the  possession. 

In  Beavan  v.  Delahay  &  Lewis,  1  H.  Bl..  5 
Com.  Dig.,  Distress,  A,  2,  and  n.  a.;  2  Saund., 
284  b,  n.  2,  it  was  decided  that  where  by  cus- 
tom the  tenant  might  leave  his  away-going 
crop  in  the  barn,  &c.,  on  the  farm,  for  a 
certain  time  after  the  lease,  the  landlord  might 
distrain  the  corn  so  left,  after  the  expiration  of 
six  months  from  the  determination  of  the 
lease.  The  principles  on  which  this  case  was 
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decided,  though  confined  to  the  case  of  a  dis- 
tress within  the  limited  time,  by  the  custom, 
support  the  opinion  that  the  distress  might  be- 
made  at  any  time,  while  the  contract  between 
the  parties  may  be  supposed  to  continue, 
though  the  lease  has  expired,  and  the  tenant 
has  left  the  premises. 

Again,  after  the  expiration  of  the  term,  the 
crop  of  wheat  and  rye  sown  belonged  to  the 
tenant,  as  emblements. 

*Mr.  J.  Russell,  in  reply,  said  that  [*427 
the  defendant,  by  his  avowry,  admitted  the 
property  in  the  goods  to  be  in  the  plaintiff,  but 
justified  the  taking  as  a  distress  for  the  rent. 
If  he  meant  to  claim  the  wheat  and  rye  as  his 
property,  he  ought  to  have  so  stated  it  in 
pleading.  In  the  case  of  Beavan.  v.  Dclaliay  & 
Lewis,  there  was  a  custom  of  the  country  as  to 
the  out-going  crop.  If  there  was  any  custom 
here,  the  defendant  ought  to  have  set  it  forth 
in  pleading,  that  the  plaintiff  might  have 
taken  issue  on  it.  The  court  will  not  take  no- 
tice of  the  existence  of  a  custom,  unless 
averred  and  proved. 

Per  Curiam.  The  avowant  has  mistaken 
his  rights.  He  had  no  right  of  distress  for 
rent.  The  surrender  on  the  19th  of  November, 
1808,  was  valid,  and  the  effect  of  it  was  to  ex- 
tinguish the  estate  of  the  lessee,  and  to  pass  it 
to  the  original  lessor,  audwith  the  extinguish- 
ment of  the  estate,  the  rent  likewise  became 
extinct.  (Shep.  Touch.,  299,  300.)  The  rela- 
tionship of  landlord  and  tenant  between  the 
parties  was  completely  gone,  and  though  the 
lessee  might  continue  bound  for  the  year's 
rent,  by  reason  of  the  express  agreement  in 
the  deed  of  surrender,  yet  that  was  a  personal 
responsibility  founded  on  the  agreement,  and 
could  not  arise  from  a  continuance  of  the  con- 
tract between  them  as  landlord  and  tenant. 
The  idea  of  a  continuance  of  the  rights  and 
properties  of  the  original  contract,  is  alto- 
gether inconsistent  with  the  fact  and  the  effect 
of  the  surrender. 

On  the  other  hand,  the  plaintiff  had  no- 
right  of  action,  as  the  avowant  had  a  right  to 
appropriate  the  wheat  and  rye  to  himself,  for 
it  belonged  to  him  as  his  property.  The  lease 
to  Graves  was  for  a  year,  and  there  was  no 
provision  in  it  that  he  should  take  the  emble- 
ments, or  the  growing  crop,  and  the  law  does 
not  give  such  a  right  on  such  a  lease.  The 
doctine  of  emblements  is  founded  on  the  un- 
certainty of  the  termination  of  the  lease.  The 
sale  of  the  growing  crop  by  Graves  to  the 
plaintiff  was  a  sale  of  a  chattel  in  which  he 
had  no  interest.  The  lessor  agreed  to  renew  the 
lease  at  the  end  of  the  year,  provided  he  did 
not  want  the  farm  for  his  own  use ;  but  this 
did  not  alter  the  case,  as  the  period  of  the 
lease  was  fixed,  and  the  tenant  had  no  interest 
beyond  that  period. 

Upon  a  view  of  the  whole  case,  there  is  no 
right  of  action.  The  plaintiff  had  no  property 
in  the  chattels  distrained,  and  the  avowant  is 
entitled  to  a  return,  as  the  possession  of  his 
goods  was  illegally  taken  from  him  [*428 
by  the  replevin  ;  and  the  verdict  was  taken  for 
the  plaintiff  subject  to  the  opinion  of  the- 
court. 

But  the  plaintiff  has  connected  with  the  ar- 
gument on  the  case,  a  motion   in   arrest   of 
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judgment,  on  the  ground  that  the  avowry  did 
not  set  forth  the  title  of  the  avowant. 

The  avowry  was  clearly  defective  in  not  al- 
leging the  estate  of  which  the  avowant  was 
seised.  (Harrison  v.  M'Intosh,  1  Johns.  Rep. . 
380.)  The  only  question  that  can  be  made  is, 
whether  it  is  to  be  held  bad  after  pleading 
over  by  the  plaintiff  and  verdict  taken  upon  an 
issue  joined.  The  authorities  on  this  point  are 
contradictory.  In  Freeman  v.  Jugg,  K.  B.,  12 
Wm.  III.,  3  Salk.,  307,  the  defect  was  held  to 
be  cured  by  the  pleading  over  and  the  verdict  ; 
but  in  English  v.  Burnett  &  Ingham,  C.  B.,  5 
Geo.  III.,  2  Wils.,  258,  the  judgment  was  ar- 
rested after  verdict  for  this  defect  ;  and  the 
court  held  it  to  be  a  case  of  defective  title,  and 
not  of  a  title  defectively  set  forth.  The  latter 
decision  is  the  most  recent  and  best  consid- 
ered, and  is  founded  on  the  best  legal  princi- 
ples ;  for  the  verdict  cannot  possibly  warrant 
the  presumption  that  the  estate  of  the  avowant 
was  shown  to,  and  found  by  the  jury.  To 
uphold  the  plea  after  verdict  is  reducing  the 
ancient  and  solid  rule  of  pleading  to  a  mere 
matter  of  form. 

The  judgment  must,  consequently,  be  ar- 
rested. 

Judgment  arrested. 

Distinguished— 6  Cow.,  108. 

Cited  in— 12  Wend.,  73 :  2  Johns.  Ch.,  280 ;  65  N.  Y., 
428;  70  X.  Y.,  185:  17  Barb.,  479. 


JACKSON,  ex  dem.  BEEKMAN  and  GRIFFITH, 
FRANCE. 

1.  Ejectment — Elder  of  Two  Patents  is  Bar  to 
Other.  2.  Location  of  Hardenbergh  Patent 
Determined. 

The  "Sandbergh  or  hills"  mentioned  as  the  place 
of  "  beginning  "  in  the  Hardenbergh  patent  of  the 
20th  of  April,  1708;  and  as  "  at  the  northeast  corner 
of  the  patent  to  Ebenezer  Wilson  and  others,"  is  at 
the  place  called  the  Hunting1  House,  or  Yaagh 
House,  which  is  a  definite  and  notorious  monu- 
ment; and  the  boundary  line  of  the  patent,  as  it 
returns  from  the  north,  along  the  bounds  of  the 
patented  lands,  crosses  the  Shawangunk  mountain 
till  it  meets  the  line  of  Evans'  patent,  the  west 
boundary  of  which  is  the  foot  of  that  mountain  on 
the  east  side  of  it.  Part  of  lot  No.  5,  allotted  to  G. 
Beektnan,  in  the  partition  of  the  patent  to  Miller 
and  Kill  mail,  of  the  24th  of  October,  1771,  is  within 
the  Hardenbergh  patent. 

THIS  was  an  action  of  ejectment  for  lands  in 
the  town  of  Mamakating,  in  the  County 
of  Sullivan.  The  cause  was  tried  at  the  Sulli- 
van Circuit,  before  Mr.  Justice  Spencer,  the  2d 
of  September,  1812,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case  made,  with  liberty  to  either 
party  to  turn  the  same  into  a  special  verdict. 

The  parts  of  the  case  which  it  is  thought 
necessary  to  state  are,  that  the  plaintiff  claimed 
4UJ>*]  title  to  the  premises  under  a  patent  *to 
John  Miller  and  Nicholas  Killman,  dated  the 
24th  of  October,  1771,  describing  the  lands  us 
"  all  that  certain  tract  or  parcel  of  land,  situ- 
ate, «&c.,  lying  on  the  southeast  side  of  the 
Shawangunk  mountains,  &c.,  beginning  at  a 
chestnut  tree,  marked, "&c. 

On  the  20th  of  June,  1772,  the  patentees 
conveyed  an  undivided  fifth  part  of  the  lands 
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to  Gerardus  Beekman,  one  of  the  lessors,  and 
one  undivided  fifth  part,  at  the  same  time,  to 
William  Butler,  who  conveyed  the  same  to 
Beekman  on  the  19th  April,  1775.  By  parti- 
tion, in  September,  1808,  lot  No.  5,  including 
j  the  premises  in  question,  was  drawn  and  allot- 
I  ted  to  Beekman. 

The  defendant  gave  in  evidence  a  patent  to 
Johannes  Hardenbergh,  dated  the  20th  of 
April,  1708,  for  "  a  certain  tract  of  vacant  and 
unappropriated  land,  situate  in  the  counties  of 
Ulster  and  Albany  ;  beginning  at  the  Sand- 
bergh,  or  hills,  at  the  northeast  corner  of  the 
land  granted  to  Ebenezer  Wilson,  Derick  Van- 
denburgh  and  others,  at  Minisink,  so  running 
all  along  their  line,  northwesterly  as  the  line 
runs,  to  the  Fishkill  or  river,  and  so  to  the 
head  thereof,  including  the  same  ;  tiienceon  a 
direct  line  to  the  head  of  a  certain  small  river, 
commonly  known  by  the  name  of  Cartwright's 
Kill,  and  so  by  the  northerly  side  of  the  said 
kill,  or  river,  to  the  northernmost  bounds  of 
Kingston,  on  the  said  kill,  or  river,  thence  by 
the  bounds  of  Kingston,  Hurley,  Marbleton, 
Rochester,  and  other  patented  lands  to  the 
southward  thereof,  to  the  said  Sandbergh,  the 
place  where  it  first  began." 

The  defendant  alleged  that  the  premises  ia 
question  were  included  in  No.  31,  in  the  Har- 
denbergh patent.  He  then  read  in  evidence  the 
following  documents  :  a  patent  granted  to 
Henry  Beekmau  and  others  the  25th  of  June, 
1730,  called  the  Rochester  patent,  "  Begin- 
ning at  the  south  bound  of  the  land  now  in 
possession  of  John  Van  Camps,  from  thence 
running  with  a  southeast  line  to  the  land  of 
Captain  John  Evans,  and  so  along  the  said 
Captain  John  Evans'  land  till  it  come  over 
against  the  Sand  Hills,"  &c. 

A  patent  granted  to  Ebenezer  Wilson  and 
others,  the  28th  of  August,  1704,  called  the 
Minisink  patent,  for  lands  described  as  ' '  lying 
and  being  in  Orange  and  Ulster  counties,  be- 
ginning at  a  certain  place  in  Ulster  County 
aforesaid,  called  Hunting  House,  or  Yaagh 
House,  lying  to  the  northeast  of  the  land  called 
Bashes'  land;  thence  to  run  east  by  north,  until 
it  meet  the  Fishkill,  or  main  branch  of  the 
Delaware  River;  thence  southerly  to  the  south 
end  of  the  Great  Minisink  Island  ;  thence  due 
south  to  the  land  lately  granted  to  the  ubore- 
named  John  Bridge  &  Co.,  so  *along  [*4t'5O 
the  said  patent  as  it  runs  northward,  and  the 
land  of  Captain  John  Evans,  and  thence  to  the 
place  it  first  becan."  A  patent  to  John  Bridge 
&Co.,  dated  29th  April,  170:5.  A  patent  to 
Captain  John  Evans,  dated  20th  September, 
1694,  "beginning  from  the  south  side  of  the 
land  called  the  Fait/,,  «fcc.,  and  extending 
thence  southerly  along  the  said  Hudson  Hiver, 
to  the  land  belonging  to  the  Indians,  at  the 
Murderer's  Kill,  and  extending  westerly  to  the 
foot  of  the  high  hills,  called  Pitkiskuker  and 
Aiaskiiwating,  and  thence  extending  south- 
westerly all  along  the  said  hilN  and  the  river," 
«fcc.  The  defendant  next  read  in  evidence  the 
Marhlrton  patent,  dated  25th  of  June.  17(W  ;  a 
deed  from  the  trustees  of  Rochester  to  .Incubus 
Hruyn,  dated  the  2d  of  April.  17IU),  for  lands 
in  the  Rochester  patent  ;  n  deed  from  the 
trustees  of  Rochester  to  Frederick  Sclioon- 
makcr  and  Cornelius  Hornbeck,  dated  20th  of 
May,  1728,  for  lands,"  being  within  tin-  hounds 
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and  limits  of  Rochester  aforesaid,  beginning 
by  a  certain  hill  known  by  tke  name  of  the 
Sandbergh,  where  the  Minisink  road  now  goes 
over,  and  easterly  along  the  said  road,  until  it 
comes  to  the  Sandbergh's  Kill,  and  thence 
along  the  south  side  of  the  said  kill,  &c.,  till 
it  meets  or  comes  into  the  Rondout,  or  Run- 
duyt's  Kill,  &c, ;  thence  southeasterly  to  the 
bounds  of  Captain  John  Evans,  so  far  as  to 
reach  the  said  Sandbergh  with  a  due  north- 
west line  ; "  the  map  anil  partition  of  the  same 
land,  made  the  26th  of  May,  1800,  showing 
that  from  the  Sandbergh  to  the  southeast  corner 
of  Rochester,  is  south  forty-nine  degrees  forty- 
eight  minutes  east,  one  hundred  and  ninety- 
six  chains  and  forty  links  ;  a  partition  deed  of 
the  proprietors  of  Hardenbergh  patent  to 
Thomas  Wenman,  dated  15th  of  November, 
1749,  dividing  eight  lots,  numbered  from  twen- 
ty-seven to  thirty-four.  "Lot  number  27  to 
begin  at  the  Yaagh  House  at  the  southeast 
corner  of  lot  No.  11,  &c. ;  a  deed  from  Lewis 
Kip  aud  others  to  Johannes  Lewis,  dated  23d 
of  November,  1749,  of  lot  No.  28  ;  a  deed  from 
Lewis  and  others  to  George  Gunsaulis,  dated 
6th  of  June,  1754,  for  the  same  lot ;  a  deed 
from  Robert  R.  Livingston  to  Conrad  Bevier, 
dated  13th  of  September,  1783,  for  four  hun- 
dred and  six  acres  in  lot  No.  27,  beginning  at 
the  Yaagh  House,  and  extending  eastwardly, 
<fcc.  The  defendant  then  gave  in  evidence  the 
map  and  field  book  of  the  Hardenbergh  pat- 
ent, made  by  Ebenezer  Wooster,  for  the  pro- 
prietors, in  the  year  1749. 

John  Kiersted  testified  that  he  and  James 
Cockburn,  as  surveyors,  run  out  the  eight  lots 
above  mentioned  to  the  foot  of  the  Shawan- 
gunk  mountain,  1810,  and  subdivided  the 
431*]  same;  that  *the  defendant's  possession 
was  about  thirty  chains  above  what  he  con- 
sidered the  foot  of  the  mountain,  and  accord- 
ing to  his  survey,  within  lot  No.  8  of  the  sub- 
division of  lot  No.  31.  and  about  midway  up 
the  mountains.  The  defendant  held  his  poses- 
sion  from  the  heirs  of  James  Desbrosses, 
under  the  Hardenbergh  patent.  James  Cock- 
burn  testified  that  the  upper  side  of  the  defend- 
ant's possession  was  within  three  or  four  chains 
of  the  top  of  the  mountain  ;  that  Rochester  is 
bounded  eastward  on  Evans'  patent  at  the  foot 
of  the  Shawangunk  mountain,  and  runs  along 
Evans'  line  all  along  the  foot  of  the  said 
mountain  southwesterly,  till  it  comes  opposite 
the  Sandbergh,  and  then  crosses  over  the 
mountain  to  the  Sandbergh  ;  that  there  is  a 
pine  stump  at  the  northeast  corner  of  lot  No.  1 
in  the  Hardenbergh  patent, being  the  fourteenth 
monument  ;  that  the  Sand  Hills  extended 
through  Mamakating  hollow  :  that  he  knew 
the  laagh  House,  which  is  correctly  laid 
down  on  Kiersted's  map  ;  Evans'  patent  is  to 
be  located  along  the  foot  of  the  mountain  ;  the 
Sandbergh  is  a  known  boundary  of  Rochester, 
and  the  fourteenth  monument  of  Wooster  ; 
that  he  knew  of  no  other  place  called  Sand- 
bergh but  the  hills  at  the  northwest  corner  of 
the  lots  laid  down  on  the  map  produced  by  the 
defendant,  and  which  run  over  the  mountain. 

Gunsaulis,  another  witness,  seventy-seven 
years  of  age,  testified  that  he  had  always 
known  the  Yaagh  House,  and  that  he  was  with 
Webb,  a  surveyor,  who  ran  out  the  Minisink 
patent,  in  1761,  or  1762,  and  that  Webb  made 
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it  the  corner  of  that  patent,  and  it  is  the  divis- 
ion line  between  the  Hardenbergh  and  Mini- 
sink  patents  ;  that  he  well  knew  the  hills,  or 
Sandbergh  ;  but  he  never  knew  any  other 
sand  hill,  or  Sandbergh, but  that  at  the  bounds 
of  Rochester;  there  was  a  pine  tree  on  it,  with  a 
heap  of  stones  laid  about  it;  that  he  never  knew 
of  but  one  Sandbergh,  and  there  are  not  many 
hills  thereabouts,  except  the  Shawangunk 
mountains  ;  that  Minisink  was  on  the  west 
side  of  those  mountains,  in  Mamakating  hol- 
low, &c. 

The  plaintiff  then  called  Cornelius  Tappen, 
a  surveyor,  who  testified  that  the  maps  ex- 
hibited by  him  were  correctly  made,  which  he 
particularly  described  and  explained.  He 
differed  in  opinion  from  the  other  surveyors  as 
to  the  foot  of  the  mountain,  in  Miller  &  Kill- 
man's  patent.  He  never  heard  of  but  one 
Sandbergh,  which  was  the  same  as  described 
by  the  other  witnesses.  He  considered  the 
Sandbergh  and  Yaagh  House  as  the  eastern 
boundaries  of  the  Hardenbergh  patent. 

The  plaintiff,  also,  gave  in  evidence  an 
Indian  deed,  to  Jacob  *Rutzen,  dated  [*432 
June  8,  1696,  of  a  parcel  of  land,  beginning  at 
the  west  bounds  of  land  called  Nepenach,  &c. ; 
and  a  patent  to  Rutzen,  dated,  June  18th,  1713, 
beginning  at  the  foot  of  a  certain  mountain,  on 
the  southwest  side  thereof,  about  one  hundred 
chains  northwest  from  the  Indian  Tatapa's 
wigwam,  &c. 

James  Clinton,  a  surveyor,  testified  that  in 
surveying  other  patents  he  run  along  the  east 
bounds  of  the  patent  of  Miller  &  Killman, 
which  he  considered  all  on  the  side  of  the 
mountain  ;  that  he  run  out  the  patent  to  Rut- 
zen, in  October,  1790;  that  having  ascertained 
the  place  where  Tatapa's  wigwam  stood,  he 
he  found  that  one  hundred  chains  would  not 
bring  him  to  the  west  foot  of  the  Shawangunk 
mountains,  and  that  he,  therefore,  varied  the 
course,  which  was  often  necessary  in  regard 
to  ancient  patents,  in  order  to  locate  on  the 
place  intended.  That  he  believed  the  patent 
correctly  laid  down  on  the  map  of  Cornelius 
Tappen  ;  and  that  Gunsaulis  held  possession 
under  Rutzen. 

Christopher  Tappeu  and  James  Cockburn 
were  appointed  commissioners,  by  the  Act  of 
the  Legislature,  in  1790,  to  survey  some  of  the 
southern  lots  of  the  Hardenbergh  patent,  and 
they  surveyed  them  accordingly.  Christopher 
Tappen  testified  that  he  knew  the  Sandbergh 
and  Yaagh  House.  That  the  Sandbergh  is  a 
known  boundary  of  the  Hardenbergh  patent, 
as  much  as  the  Yaagh  House  ;  that  there  is  a 
distance  of  nearly  six  miles  from  the  Sand- 
bergh to  the  northeast  corner  of  Ebenezer  Wil- 
son &  Co.,  which  isYaagh  House  ;  that  he  and 
Cockburn  run  from  Yaagh  House  to  Delaware 
River,  &c.  The  plaintiff  then  gave  in  evidence 
a  patent  to  Joachim  Staats,  dated  3d  July, 
1688. 

Christopher  Tappen  further  said  that  Evans' 
patent  was  to  be  located  on  the  top  of  the 
Shawangunk  mountain  ;  that  running  out  the 
Minisink  patent,  in  the  closing  line  from  Evans' 
patent,  he  would  run  to  Yaagh  House,  from 
the  nearest  point  on  the  east  side  of  the  moun- 
tain, to  the  Yaagh  House.  He  would  call  the 
Yaagh  House  the  northeastern  corner  of  Mini- 
sink  patent.  The  Rochester  patent  interfered 
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with  Miller  and  Killman's  patent  about  eight 
hundred  acres. 

James  Clinton,  also,  said  that  Yaagh  House 
was  the  most  northeast  bounds  of  the  Minisink 
patent.  That  it  was  never  called  Minisink  on 
the  east  side  of  the  Shawangunk  mountains  ; 
but  it  was  in  the  hollow,  on  the  west  side  of 
the  mountains.  That  the  Minisink  patent  is 
held  under,  to  the  foot  of  the  mountain  on 
433*]  *the  east  side.  He  considered  the 
patent  to  Bridges  as  going  to  the  foot  of  the 
mountain. 

James  Oliver  also  testified  that  he  knew  the 
Sandbergh,  &c. ,  which  was  always  a  reputed 
corner  of  the  Hardenbergh  patent,  and  that 
Yaagh  House  was  another  corner. 

Richard  Broadhead,  another  witness,  seven- 
ty-three years  old,  said  he  always  knew  the 
Sandbergh  ;  that  the  Hardenbergh  patent  runs 
from  the  Sandbergh  to  the  Yaagh  House,  &c. 

The  plaintiff  then  read  in  evidence  an  Act 
passed  the  12th  May,  1699,  vacating  the  pat- 
ent to  Captain  Joshua  Evans  ;  also,  a  petition 
from  the  proprietors  of  the  Hardenburgh  pat- 
ent to  the  commissioners  of  the  land  office, 
signed,  among  others,  by  James  Desbrosses. 
praying  a  patent  for  all  vacant  land,  included 
in  the  boundaries  set  forth  in  the  petition, 
which  was  filed  the  10th  June,  1791,  and  a 
similar  petition  in  January,  1798,  from  the 
same  proprietors.  The  plaintiff  also  gave  in 
evidence  certain  proceedings  before  the  Court 
of  Common  Pleas  of  Ulster  County,  on  the 
21st  April,  1730,  on  the  complaint  of  Johannes 
Hardenbergh  and  others,  executors  of  Jacob 
Rutzen,  against  certain  Indians  for  disturbing 
the  possession  of  the  lands  granted  to  Rutzen. 
Johannes  Hardenbergh  was  the  son-in-law  of 
Rutzen,  and  one  of  the  proprietors  of  the 
Hardenbergh  patent.  The  plaintiff  also  read 
in  evidence  a  deed,  dated  18th  February,  1778, 
between  the  trustees  of  Rochester  and  the 
proprietors  of  the  Hardenbergh  patent,  for 
settling  the  division  line  between  the  town  of 
Rochester  and  that  patent  ;  by  which  they 
agreed  that  the  lines  run  by  William  Cockburh 
and  John  Wigram  should  be  the  division  lines 
between  them:  "beginning  at  a  stone  set  in 
the  ground,  standing  on  the  southeasterly  side 
of  the  road  that  leads  from  Rochester  to  Mini- 
sink,  near  the  most  easterly  part  of  the  Sand- 
bergh, and  runs,  &c.,  nearly  two  chains,  to  a 
pitch-pine  tree,  formerly  marked  as  the  bound- 
ary line  of  the  Rochester  patent,  standing  on 
the  brow  of  the  said  Sandbergh,  and  so  along," 
A'C.  The  plaintiff  then  read  in  evidence  part 
of  the  original  field  book  of  the  survey  of  the 
Hardenbergh  patent,  made  by  Ebenezer  Woos- 
ter,  for  the  proprietors,  in  July,  1749.  The 
plaintiff  also  read  a  note  in  Van"  Schaak's  edi- 
tion of  the  Laws  of  New  York,  page  thirty- 
one,  in  the  margin  of  the  Act,  passed  12th  May, 
1699,  for  breaking  and  annulling  several  ex- 
travagant grants  made  by  Colonel  Fletcher,«fcc. 

The    defendant    then     introduced     several 
other  surveyors,  as   to  the  mode  of  locating 
the  patents  above  mentioned. 
434*]     *Thc  maps,  «&c.,  were  produced  at 
the  argument  of  the  cause.  • 

Mr^  It.  Itt/r/yle*  for  the  plaintiff. 

Mr.  Sudani,  contra. 

Per  Citrinm.  The  defendant  is  in  posses- 
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sion  under  the  Hardenbergh  patent,  which  is 
the  elder  patent.  He  holds  under  the  heirs  of 
James  Desbrosses ;  who,  according  to  the 
documents  produced  by  the  plaintiff,  was,  in 
1791,  one  of  the  acknowledged  proprietors  of 
the  Hardenbergh  patent.  If  the  premises  are 
covered  by  this  patent,  the  defendant  has 
shown  a  complete  bar  to  the  plaintiff's  claim  ; 
for  the  patent  under  which  the  lessors  of  the 
plaintiff  claim,  is,  in  comparison  with  the 
other,  a  very  young  patent,  and  there  are  no 
possessions,  one  way  or  the  other,  to  interfere 
with  the  dry  question  as  to  the  true  location 
of  the  Hardenbergh  patent. 

The  Hardenbergh  patent  begins  "at  the 
Sandbergh,  or  hills,  at  the  northeast  corner  of 
the  land  granted  to  Ebenezer  Wilson,  Derick 
Vandenbergh,  and  others,  at  Minisink."  The 
exact  point  of  beginning,  if  to  be  ascertained 
by  the  description  of  "  the  Sandbergh,  or 
hills,"  must  be  somewhat  indefinite.  The 
plaintiff  attempted  to  give  location  to  the 
Sandbergh,  but  it  was  not  done  with  great 
success  ;  and  it  was  not  to  be  expected  that 
tradition  could,  at  this  day,  fix  on  the  very 
place  intended  by  the  general  name  of  Sand- 
bergh, or  hills,  so  long  ago  as  the  year  1708. 
The  phrase  "hills"  show  that  no  very  narrow 
or  precise  spot  of  ground  was  meant  ;  but  it 
was,  probably,  a  range  of  hills,  extending 
some  distance.  One  of  the  witnesses  said 
that  the  sand  hills  extend  through  Mamakating 
hollow.  The  patent,  likewise,  further  de- 
scribes the  place  of  beginning  as  "at  Mini- 
sink."  This  is  equally  deficient  in  precision 
with  the  other  ;  and  both  were,  probably,  used 
as  general  descriptions  of  some  latitude,  and 
embracing,  but  not  as  being  confined  to  the 
locus  a  quo.  A  century  ago  the  country  was  a 
wilderness,  and  inhabited  by  Indians,  and  of 
little  value ;  and  this  will  account  for  such 
vagueness  of  description.  But  the  patent  has, 
fortunately,  used  a  description  of  the  plate  of 
beginning  which  is  certain  and  definite,  and 
cannot  be  mistaken  ;  which  is  "at  the  north- 
east corner  of  the  land  granted  to  Ebenezer 
Wilson,"  &c.  If  that  corner  can  be  ascer- 
tained, it  puts  an  end  to  the  question  ;  and  by 
recourse  to  the  patent  of  *Wilson,  of  [*43*> 
1704,  it  is  found  to  begin  at  a  place  called 
Hunting  House  or  Yaagh  House,  and  that  is  a 
definite  and  notorious  monument,  or  heap  of 
stones.  Its  locality  is  universally  admitted. 
It  was  considered  by  a  surveyor,  in  1761,  to  be 
the  corner  of  the  Minisink  patent. 

The  Hardenbergh  patent,  beginning  at  the 
i  Yaasrh   House,  will  include  the  premiss,  and 
it  will  not  leave  any  lands  surrounded  by  pat- 
I  en  ted  lands,  and  uncovered   by  any  ;  for  the 
line  of  the  patent,  as  it  returns  from  the  north, 
i  runs  along  the  bounds  of  the  "patented  lands," 
i  to  the  place  of  beginning.     To  fulfill  this  de- 
:  scription,     it    must    cross    the    Shawangunk 
mountain,  in  order  to  meet  what,  at   the  time, 
<  was  called  Kvnns'  patent,  and  which  extended 
I  west  from  Hudson's  River,  "to  the  foot  of  the 
i  high   hills."       The  foot  of  the    Shawangunk 
i  mountain,   on  the  cast   side  of  it,  was  the   re- 
puted west   bounds  of  Evans'  patent.      By  go- 
ing to.  and  along  those  bounds,  the   Harden- 
bergh patent  included  the  premises  ;  and  it  ap- 
pears from  the  case  that,  from  the  year   174!*, 
the  claimants  under  that   patent  have  sold  lots 
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already  surveyed  and  numbered,  lying  east  of 
the  premises,  and  conformably  to  the  above 
location. 

This  being  the  true  location  of  the  Hardeu- 
bergh  patent,  it  puts  an  end  to  the  controversy, 
and  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 16  Johns.,  298;  12  Wend.,  474. 


JACKSON,  ex  dcm.  SINSABAUGH  ET  AL., 

v. 
SEARS. 

1.  Ejectment  —  Adverse  Possession  —  Acceptance 
of  Deed  Repels  or  Terminates  —  Deed  Conveys 
only  such  Interest  as  Grantor  has.  2.  Guard- 
ian cannot  do  Act  Injurious  to  Ward. 

Where  A  entered  into  possession  of  land  in  1770, 
and  in  1780  received  a  deed  from  his  father  and 
mother  for  the  land,  but  which  was  not  acknowl- 
edged by  the  mother,  to  whom  the  title  belonged  ny 
inheritance  :  it  was  held  that  the  acceptance  of  the 
deed  was  sufficient  to  repel  the  parol  evidence  that 
A  entered  adversely  to  his  mother's  title,  or  if  his 
possession  had  been  adverse  to  that  time,  it  ceased 
to  be  so  on  accepting  the  deed,  and  he  was  to  be 
deemed  to  hold  under  the  deed  such  interest  as  his 
father  held,  that  is,  an  estate  for  life  ;  and  that  on 
the  death  of  the  father  the  estate  reverted  to  the 
mother  or  her  heirs.* 

A  guardian  can  do  no  act  to  the  injury  of  his 
ward.  An  attornment  by  the  husband  of  a  guard- 
ian in  socage  is  void  as  against  her  children. 


was  an  action  of  ejectment  for  lands 
J-  in  Montgomery,  in  Orange  County.  The 
cause  was  tried  before  Mr.  Justice  Spencer,  at 
the  Orange  Circuit,  in  September,  1812,  when 
a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following 
case: 

Henry  Rockafellow,  a  witness  for  the  plaint- 
iff, testified  that  Henry  Sinsabaugh,  and  Cath- 
arine, the  wife  of  Johannes  Slott,  the  lessors 
of  the  plaintiff,  were  two  of  the  children  of 
Henry  Sinsabaugh,  deceased,  who  left  one 
436*]  other  child,  a  daughter,  married  *to 
Peter  Tice.  Henry  Sinsabaugh,  deceased, 
took  possession  of  the  premises  about  forty- 
two  years  ago,  and  cleared  the  land,  and  con- 
tinued in  possession  until  his  death,  about 
twenty  or  twenty-one  years  ago.  He  always 
claimed  to  be  the  owner  of  the  land  from  the 
time  he  took  possession,  and  was  generally 
so  considered.  After  his  death,  his  widow 
married  John  Tice,  who  took  possession,  and 
remained  in  possession  eight  or  ten  years,  and 
the  defendant  has  been  in  possession  seven  or 
eight  years.  About  a  year  and  a  half  before 
his  death,  Henry  exchanged  farms  with  one 
of  his  brothers,  and  was  in  possession  of  the 
farm  so  exchanged  at  the  time  of  his  death  ; 
but  no  deed  was  executed  between  the  broth- 
ers. Immediately  after  his  death,  his  widow 
gave  up  the  farm  so  taken  in  exchange,  to  his 
brother,  and  returned  again  with  her  family 
to  the  former  farm,  being  the  premises  in  ques- 
tion. Christian  Sinsabaugh  and  Henry  Sinsa- 
baugh,  deceased,  sold  about  twenty-five  acres 
of  Henry's  farm  to  the  defendant.  Christian 

*Doe  v.  Howland,  8  Cow.  Rep.,  277  :  Jackson  v. 
Vermelyea,  6  Ibid.,  677. 
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was  in  possession  of  the  premises  about  two 
years. 

John  C.  Tice,  a  witness,  testified  that  Henry 
Sinsabaugh,  deceased,  was  in  possession  of 
and  cleared  the  premises  as  early  as  1770  ;  that 
after  the  widow  returned  to  the  old  farm  from 
which  her  husband  had  removed,  as  before 
stated,  the  witness  married  her  and  took  pos- 
session of  the  premises,  and  continued  in  pos- 
session nine  or  ten  years;  that  he  never  claimed 
the  land  as  his  own,  but  considered  himself  as 
holding  the  possession  for  the  heirs  of  Henry 
Sinsabaugh,  deceased.  The  witness  worked 
and  occupied  the  farm  himself,  during  the 
greater  part  of  that  period,  but  it  was  after- 
wards occupied  by  his  son,  under  him.  About 
ten  years  ago  they  gave  up  the  possession  to- 
Jacob  Bookstaver.  The  lessors  of  the  plaint- 
iff were  infants  when  their  father  died,  and 
were  not  of  full  age  when  the  possession  of 
the  farm  was  so  surrendered  to  Bookstaver. 
Henry  Sinsabaugh,  deceased,  the  father  of  the 
lessors,  had  eight  brothers  and  sisters,  to  wit : 
Christian,  William,  John,  Jacob,  Eve,  wha 
married  Christian  Rockafellow ;  Anna,  the 
wife  of  John  Welles  ;  Elizabeth,  who  married 
Jacob  Michaels  ;  and  Anna  Maria,  the  wife  of 
Johannes  Ockerman.  Anna  Maria  and  her 
husband  both  died  before  the  18th  November. 
1801,  leaving  two  children,  named  Jacob  and 
Elizabeth,  their  heirs-at-law. 

Henry  Sinsabaugh,  deceased,  always  claimed 
to  have  derived  his  title  from  his  father  and 
mother,  Jacob  and  Elizabeth,  who*sur-[*4-37 
vived  him.  It  was  admitted  that  there  were 
nine  heirs  of  Elizabeth,  the  mother  of  Henry 
Sinsabaugh,  deceased. 

It  was  proved  that  Margaret,  the  widow  of 
Henry  Sinsabaugh  deceased,  who  married 
John  C.  Tice,  died  in  January,  1803  ;  and 
Tice,  on  further  examination,  said  he  never 
lived  on  the  premises  himself. 

The  defendant  gave  in  evidence  an  agree- 
ment, dated  28th  June,  1802,  between  Jacob 
Bookstaver,  John  C.  Tice,  and  David  Tice,  by 
which  Bookstaver  agreed  to  let  John  and 
David  Tice  have  the  farm  (the  premises  in 
question)  in  possession  of  David,  until  the 
1st  April  next  ensuing  the  date  of  the  agree- 
ment ;  and  they  were  not  to  sow  more  than 
one  fourth  of  the  farm  with  grain,  nor  destroy 
any  timber,  &c.,  and  bound  themselves  to  de- 
liver up  the  peaceable  possession  of  the  farm 
to  Bookstaver,  on  the  1st  of  April  next,  and  of 
the  whole  of  the  lands  in  their  possession  ;  the 
parties  binding  themselves  to  each  other  for 
the  performance  of  the  agreement,  in  the 
penal  sum  of  $1,500. 

The  defendant  also  gave  in  evidence  a  deed 
of  partition,  dated  the  17th  of  November, 
1770,  by  which  John  M'Clean,  and  Margaret, 
his  wife,  and  Christian  Rockafellow,  and  Ca- 
tharine his  wife,  released  to  Elizabeth,  the 
wife  of  Sinsabaugh,  the  father  of  the  said 
Henry  Sinsabaugh,  deceased,  one  hundred 
and  thirty-five  acres  of  land,  the  farm  in  ques- 
tion :  and  a  witness  testified  that  he  knew  the 
parties  to  the  deed  of  partition,  and  that  they 
severally  took  possession  of  the  premises  re- 
leased to  each  other  respectively. 

The  defendant  than  gave  in  evidence  vari- 
ous deeds  and  documents  showing  a  title  to 
eight  ninths  of  the  farm. 
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Among  the  deeds  produced  was  a  lease  and 
release  from  Jacob  Sinsabaugh,  and  Elizabeth, 
his  wife,  to  their  son  Henry,  for  one  hundred 
and  thirty-five  acres  released  to  Elizabeth  as 
above  mentioned  ;  which  deed  was  dated  the 
24th  or  25th  of  January,  1786,  but  was  not  ac- 
knowledged by  Elizabeth. 

It  appeared'  also,  that  Peter  Tice,  on  the 
18th  November,  1801,  purchased  from  five  of 
the  heirs  of  Elizabeth  Sinsabaugh  their  shares 
of  the  said  farm  ;  and  on  the  28th  of  June, 
1802,  conveyed  the  said  shares,  and  all  his 
title,  &c. ,  to  Jacob  Bookstaver.  An  order  of 
the  surrogate  of  Ulster  was  also  given  in  evi- 
dence, directing  the  administrators  of  Henry 
Sinsabaugh,  deceased,  to  sell  his  real  estate, 
describing  it  as  one  ninth  of  the  farm  of  the 
said  Elizabeth  Sinsabaugh. 

It  was  admitted,  by  the  plaintiff's  counsel, 
that  the  defendant  had  made  out  a  paper  title 
to  eight  ninths  of  the  premises  in  question. 
438*]  *Mr.  J.  Duer,  for  the  plaintiff,  con- 
tended, 1.  That  the  lessors  of  the  plaintiff, 
previous  to  the  entry  of  Jacob  Bookstaver, 
under  whom  the  defendant  derived  title,  had 
acquired  a  perfect  title  to  the  premises  in  ques- 
tion, by  an  adverse  possession  of  more  than 
thirty  years,  from  1770  to  1802.  It  may,  per- 
haps, be  said,  that  the  continuity  of  posses- 
sion was  broken  by  the  entry  of  Christian,  the 
brother  of  Henry  Sinsabaugh,  deceased ;  but 
as  he  entered  under  Henry,  his  possession 
must,  in  judgment  of  law,  be  considered  as 
continued  in  his  brother. 

Again,  it  will  be  said  that  the  deed  of  the 
24th  or  25th  of  Januray,  1786,  from  Jacob  and 
Elizabeth  Sinsabaugh,  to  their  son  Henry,  is 
conclusive  evidence  that  the  previous  posses- 
sion by  Henry  was  not  adverse  ;  the  accept- 
ance of  it  being  inconsistent  with  the  supposi- 
tion of  such  previous  adverse  possession.  But 
there  is,  in  truth,  no  such  inconsistency.  Ad- 
verse possession  is  where  a  person  enters  un- 
der a  claim  or  color  of  title.  Henry  might  have 
held  under  a  parol  gift  from  his  parents,  or 
have  had  a  former  deed  which  may  have  been 
defective,  or  lost,  or  destroyed.  Had  there 
been  any  doubt  as  to  the  possession  being  ad- 
verse, then  the  acceptance  of  the  deed  might 
have  been  sufficient  to  turn  the  scale  against 
the  plaintiff  ;  but  the  evidence  is  clear  and 
positive,  and  shows  the  most  unequivocal  acts 
of  ownership  on  the  part  of  Henry.  Where 
there  has  been  a  previous  adverse  possession 
of  twenty  years,  the  acceptance  of  a  defective 
conveyance  would  not  destroy  a  title  already 
perfect  ;  and  it  can  make  no  difference 
whether  the  deed  was  executed  before  or  after 
the  twenty  years,  if  the  possession  has  been  at 
all  times  adverse.  A  conveyance  intended  to 
confirm  the  title  of  Henry,  cannot  be  used  as 
the  means  of  destroying  it.  The  deed  was  not 
intended  to  show  a  title  in  the  plaintiff,  but  to 
repel  the  title  set  up  by  the  defendant.  The 
validity  of  an  adverse  possession  does  not  rest 
on  the  presumption  of  an  original  title  by 
deed. 

A  mere  claim  of  title  is  sufficient  to  consti- 
tute an  adverse  possession.  (Smith  v.  Hitrlt'**, 
9  Johns.  Hep.,  174.)  If  adverse  possession 
forms  a  presumption,  it  is  a  presumption 
inri*etdejure,  which  cannot  be  repelled. 

2.  The  attornment  of   Tice  to  Jacob  Book- 
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staver  was  fraudulent  and  void.  Tice  was  in 
possession,  in  one  of  two  characters— either  a 
tenant  of  the  infant  heirs,  or  in  right  of  his 
wife,  as  guardian  in  socage  ;  if  in  possession 
as  tenant  to  the  heirs,  his  attornment  was  void 
under  the  statute.  (Sess.,  11,  ch.  26,  sec.  28.) 
But  considering  the  possession  of  Tice  as  a  con- 
tinuance of  the  possession  of  the  widow,  the 
guardian  in  socage.  then  we  contend  the  at- 
tornment *was  void  at  common  law.  [*439 
Guardianship  is  a  trust  for  the  sole  benefit  of 
the  infant.  The  guardian  has  no  personal  in- 
terest whatever  in  the  estate.  He  holds  every- 
thing exclusively  for  the  use  of  the  heir.  The 
possession  of  the  guardian,  in  legal  intend- 
ment,  is  the  possession  of  the  ward.  The 
guardian  has  only  that  qualified  possession 
which  is  necessary  for  the  protection  of  the 
estate  of  his  ward.  (1  Inst.,  88  b,  89  a,  and  n 
67,  68,  69  ;  Gilb.  Eq.,  177  ;  1  Inst.,  15  a  ;  1 
Cruise's  Dig.,  14;  3  Cruise's  Dig.,  411  ;  3 
Wils.,  316.)  In  the  case  of  Jackson,  ex  dem. 
Hensselaer,  v.  Whitlock,  1  Johns.  Cas.,  213,  this 
question  was  discussed,  and  all  the  authorities 
cited  ;  and  though  the  judges  were  divided  in 
opinion  as  to  the  plaintiff's  right  to  recover 
in  that  case,  yet  they  all  agreed  that  the 
guardian  could  do  no  act  to  the  prejudice  of 
his  ward.  Indeed,  the  contrary  position 
would  shock  the  common  sense  and  feelings 
of  mankind. 

But  admitting  even  that  the  attornment  of 
the  guardian  could  work  a  dispossession  of  the 
ward,  we  contend  that  no  such  attorument  has 
been  shown  in  this  case.  There  is  no  evi- 
dence of  the  assent  of  the  wife  to  the  acts  of 
her  husband  ;  and  the  heirs  can  be  bound  only 
by  those  acts  to  which  their  guardian  has  as- 
sented. Guardianship  being  a  mere  personal 
trust,  cannot  be  transferred,  or  assigned,  or 
forfeited,  nor  is  it  subject  to  survivorship. 
(3  Co.,  39  ;  1  P.  Wms.,  704.)  The  husband 
of  a  guardian  in  socage  has  no  right,  on  the 
death  of  his  wife,  to  the  custody  of  the  ward. 
To  render  the  act  of  the  husband  valid,  there- 
fore, the  assent  or  concurrence  of  the  wife 
must  be  shown.  As  the  law,  in  many  cases, 
will  presume  the  assent  of  an  infant  to  acts 
beneficial  to  his  interest,  so,  by  parity  of  rea- 
soning, the  assent  of  the  wife,  the  guardian, 
might  be  presumed  to  those  acts  of  her  hus- 
band which  were  beneficial  to  the  ward.  Such 
intendment,  however,  cannot  be  made  where 
the  acts  of  the  husband  are  prejudicial  to  or 
destructive  of  the  interest  of  the  ward  ;  but 
the  assent  of  the  guardian  must  be  clearly  and 
unequivocally  proved.  The  court  would  never 
presume  the  consent  of  the  mother,  in  this 
case,  to  an  act  which  was  in  violation  of  her 
trust,  and  which  robbed  her  children  of  their 
inheritance.  If  the  attornment,  then,  was 
void,  there  can  be  no  question  as  to  the  right 
of  the  plaintiff  to  recover. 

3.  For  the  defendant  cannot  protect  himself 
under  the  conveyance  from  the  heirs  of  Eliza- 
beth Sinsabaugh,  and  it  may  be  remarked  fur- 
ther, that  the  deeds  for  the  five  ninths  to  Peter 
Tice,  and  from  him  to  Bookstaver,  were  ex- 
ecuted before  any  entry  of  Bookstaver,  and 
while  there  was  an  adverse  possession,  and  so 
*are  clearly  void  for  maintenance.  [*44O 
(3  Johns.  Rep.,  499  ;  4  Johns.  Hop..  202.)  Nor 
ran  the  title  of  the  heirs  of  Elizabeth  Sinsa- 
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baugh  be  set  up  by  the  defendant,  claiming  un- 
der Bookstaver,  as  an  outstanding  title.  (Bull. 
N.  P  110  ;  3  Johns.  Rep.,  386  ;  4  Johns., 
Rep.,  217.) 

4.  The  lessors  of  the  plaintiffs  are  clearly 
entitled,  as  heirs  of  Elizabeth  Sinsabaugh, 
their  grandmother,  to  two  thirds  of  one  ninth 
of  the  premises  ;  and  if,  as  we  contend,  the 
conveyance  from  the  administrators  of  Henry 
Sinsabaugh  to  Bookstaver  is  void,  then  the 
lessors  are  clearly  entitled  to  two  ninths. 

Messrs  D.  Buggies  and  P.  Haggles,  contra  in- 
sisted that  the  original  possession  of  Henry 
Sinsabaugh,  deceased,  was  under  his  father 
and  mother;  and  that  even  if  his  possession 
was  adverse  at  the  commencement,  it  did  not 
continue  so.  It  is  admitted  that  all  the  title 
Henry  had  was  derived  from  Elizabeth  his 
mother.  She  took  possession  in  1770,  deriv- 
ing title  under  her  father.  Jacob  Sinsabaugh, 
her  husband,  having  an  absolute  control  of 
the  property,  conveyed  it  to  his  son  Henry, 
who  must  be  concluded  by  the  legal  effect  and 
operation  of  that  conveyance.  And  all  the 
estate  which  Henry  possessed  was  but  a  life 
estate,  and  having  accepted  the  deed  of  1786. 
with  the  recital,  he  is  bound  by  it.  (Com. 
Dig.,  Evidence,  B,  6;  1  Salk.,  286.)  The  ac- 
ceptance of  this  deed  was  inconsistent  with 
the  idea  of  an  adverse  possession ;  and,  at 
most,  there  was  only  sixteen  years'  adverse 
possession  to  that  time;  for  after  the  acceptance 
of  the  deed,  he  must  be  considered  as  hold- 
ing under  the  title  derived  from  his  parents. 
By  that  deed  he  had  only  an  estate  during  the 
life  of  his  father,  and  on  the  death  of  Jacob 
Sinsabaugh  the  life  estate  ceased,  and  the  heirs 
of  Elizabeth  Sinsabaugh  were  the  heirs-at-law. 
The  deed  from  five  of 'the  heirs  of  Elizabeth  to 
Peter  Tice  was  a  valid  deed,  there  being  no 
adverse  possession.  After  the  death  of  Henry 
Bookstaver,  to  whom  Tice  conveyed,  the 
shares  descended  to  his  heirs,  who,  with  the 
heirs  of  Elizabeth  Sinsabaugh,  were  tenants 
in  common,  and  the  possession  of  the  heirs  of 
Henry  Bookstaver  must  be  considered  as  the 
possession  of  the  heirs  of  Elizabeth  Sinsabaugh. 

Henry  Sinsabaugh  either  entered  under  his 
mother,  or  adversely  to  her.  Admitting  even 
that  he  disseised  his  mother,  she  continued  a 
feme  covert  until  1793,  two  years  after  the  death 
of  Henry.  The  statute  of  limitations  could 
not  run  against  Elizabeth,  or  her  heirs,  until 
1793,  nor  until  1802,  when  Jacob  Sinsabaugh 
died. 

441*]  *The  attornment  of  John  Tice  and 
David  Tice  was  valid,  except  as  against  the 
heirs  of  Henry,  who  were  entitled  to  only  one 
ninth  of  the  estate  of  Elizabeth  Sinsabaugh. 
The  lessors  of  the  plaintiff  cannot  pretend  to 
claim  more  than  their  share  of  that  ninth. 

Per  Curiam.  The  acceptance  of  a  deed  of 
the  premises,  in  1786,  from  his  parents,  by 
Henry  Sinsabaugh,  the  father  of  the  lessors  of 
the  plaintiff,  does  away  the  force  of  the  testi- 
mony of  Rockafellow,  that  he  had  previously 
held  adversely  to  the  rightful  title  of  his 
mother,  or  if  he  had  previously  so  held,  the 
adverse  possession  then  terminated,  and  he 
held  under  his  parents  such  right  as  the  deed 
conveyed.  That  right  was  only  the  interest 
which  his  father  had  in  the  premises,  as  his 
mother  never  acknowledged  the  deed,  and  his 
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father  was  seised  only  jure  uxaris,  and,  at 
most,  had  but  an  estate  for  life.  The  title, 
from  the  year  1770,  was  shown  to  be  in  Eliza- 
beth, the  mother.  On  the  death  of  Jacob 
Sinsabaugh,  his  son  Henry's  right  expired,  and 
the  estate  was  vested  in  Elizabeth,  his  mother, 
who  survived  him  for  about  two  years;  and  it 
is  admitted  in  the  case  that  the  defendant  had 
a  paper  title  derived  under  her  to  eight  ninths 
of  the  premises.  The  lessors  of  the  plaintiff, 
being  two  of  the  three  children  of  Henry,  are, 
then,  entitled  only  to  two  thirds  of  one  ninth 
of  the  premises;  and  by  what  principle,  then, 
are  they  to  recover  more  in  this  action?  It  is 
urged,  on  the  part  of  the  plaintiff,  that  the 
act  of  John  C.  Tice  (the  second  husband  of 
Henry's  widow)  and  his  son,  in  June,  1802, 
in  surrendering  the  possession  to  Jacob  Book- 
staver and  taking  a  lease  under  him,  was  a 
fraudulent  attornment.  This  will  depend, 
however,  upon  the  extent  of  the  interest  which 
Tice  and  his  wife  held  in  trust  for  her  chil- 
dren, of  whom  the  lessors  of  the  plaintiff  were 
two.  They  had  no  right  under  their  father, 
because  their  father  left  none,  and  the  estate 
was  then  in  their  grandmother  Elizabeth,  if 
living,  and  if  dead  (as  is  presumed),  they  had 
only  their  undivided  share,  as  her  grandchil- 
dren, and  took  such  shares  as  their  father  would 
have  taken,  if  living,  that  is,  one  ninth.  A 
guardian  cannot  do  any  act  that  shall  work  an 
injury  to  the  ward;  but  if  the  mother  of  the 
lessors  of  the  plaintiff,  as  guardian,  had  held 
possession  as  against  Elizabeth,  it  would  have 
been  a  tort  and  an  intrusion.  Bookstaver  had, 
in  1806,  in  himself,  a  title  to  five  ninths  of  the 
*premises,  and  was,  consequently,  a  [*442 
large  tenant  in  common.  The  aftornment  to 
him  by  the  Tices  was  void,  undoubtedly,  as  to 
the  right  or  interest  of  the  children  of  Henry 
in  the  premises,  and  that  interest  was  only  one 
ninth,  and  to  that  proportion  their  claim  re- 
mains perfect.  The  mother  of  the  lessors  and 
her  second  husband  held  possession  in  their 
behalf,  only  to  the  extent  of  their  rights,  and 
no  further.  The  lessors  of  the  plaintiff  are, 
consequently,  entitled  to  recover  two  thirds 
of  one  ninth  of  the  premises,  and  no  more. 

Judgment  accordingly. 

Cited  in— 16  Johns.,  116;  30  Johns.,  303;  6  Barb.,  128! 
65  Barb.,  417;  1  T.  &  C.,  45. 


DAVIS  ETAL.  v.  REYNOLDS. 

Fraud — Does  not  Invalidate  Discharge  under 
Subsequently  Enacted  Insolvent  Act. 

Where  a  debtor,  prior  to  the  passing  of  the  In- 
solvent Act  of  the  3d  of  April,  1811,  had  fraudu- 
lently disposed  of  and  conveyed  away  his  proper- 
ty: this  was  held  not  to  be  a  fraud  against  that  stat- 

]  ute,  so  as  to  invalidate  his  discharge  under   it; 

j  there  being  no  evidence  of  his  having  conveyed 
away  his  estate  in  expectation  of  that  Act  being 
passed,  and  with  intent  to  avail  himself  of  it;  and 
whether,  if  that  fact  had  been  shown,  it  would 
have  effected  his  discharge.  Quccre. 

Citation— Act,  3d  April,  1811. 

THIS  was  an  action  of  debt  on  a  judgment 
in  this  court,  entered  on  a  bond  and  war- 
rant, dated  the  31st  of  January,  1811.     The 
defendant  pleaded  the  general  issue,  and  gave 
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in  evidence  a  discharge  under  the  Act,  entitled 
"An  Act  for  the  Benefit  of  Insolvent  Debtors 
and  their  Creditors,"  passed  the  3d  of  April, 
1811. 

On  the  trial,  it  appeared  that  after  the  exist- 
ence of  the  debt  on  which  the  judgment  was 
founded,  and  before  the  execution  of  the  bond 
and  warrant  of  attorney,  and  before  the  pass- 
ing of  the  said  Act,  the  defendant  had  fraud- 
ulently disposed  of,  and  conveyed  away  his 
property,  with  intent  to  defraud  his  creditors. 
A  verdict  was  taken  by  consent  for  the  plaint- 
iffs, subject  to  the  opinion  of  the  court  upon 
the  question,  whether  the  fraud  committed 
previous  to  the  passing  of  the  Act  of  the  3d 
April,  1811,  invalidated  his  discharge  under  it. 

Mr.  Huntington  for  the  plaintiffs. 

Mr.  Foot,  contra. 

Per  Curtain.  The  only  point  touching  the 
validity  of  the  discharge  under  the  Act  of  1811, 
is,  whether  it  was  procured  by  fraud,  or  wheth- 
er fraud  was  committed  in  any  of  the  proceed- 
ings upon  which  it  was  founded.  Nothing  of 
this  is  pretended;  but  it  is  admitted  that  the 
defendant  acted  fraudulently  towards  his  cred- 
itors prior  to  the  passing  of  the  Act.  If  the 
443*]  defendant  had  conveyed  *away  his 
property  in  expectation  of  such  an  Act  of  in- 
solvency to  be  passed,  and  with  intention  to 
avail  himself  of  it,  the  fraud  might  possibly 
connect  itself  with  the  subsequent  proceeding, 
and  infect  it.  But  we  have  no  evidence  of  any 
such  fact,  or  sufficient  ground  to  infer  it;  and 
the  fraud  in  question  might  have  been  commit- 
ted long  before  the  Act  passed,  and  have  been 
afterwards  done  away  by  repentance,  amend- 
ment, and  recovery  of  property.  As  a  general 
rule,  we  cannot  allow  that  a  prior  case  of 
fraud  is  to  affect  a  subsequent  bond  fide  pro- 
ceeding under  a  subsequent  statute.  It  must 
be  a  very  special  case  in  which  a  fraud  com- 
mitted before  the  existence  of  a  statute,  could 
be  adjudged  a  fraud  against  such  statute;  and 
in  no  case  could  it  be  an  object  of  animadver- 
sion, criminaliter ,  under  the  authority  of  the 
statute. 

Judgment  for  the  defendant. 


SOUTHWICK  v.  ^TEVENS. 

Libel — Ecidtiict, — Matters  of  Inducement  need 
not  be  Strictly  Proven — Prima  facie  Kcidence 
of  Publication  —  Variance  —  Kefutuil  to  Set 
Aside  Judgment  for  Excewsice  Damage*. 

In  an  action  for  a  libel,  parol  evidence  was  hold 
admissible  to  prove  the  averment  in  the  declara- 
tion that  the  plaintiff  was  State  printer,  and  pres- 
ident of  the  Mechanics'  and  Farmers'  Bank:  those 
facts  beinjr  stated  as  matter  of  inducement  and 
collaterally.  Where  a  witness  swore  that  he  WHS 
a  printer,  and  had  been  in  the  office  of  the  defend- 
ant where  a  paper  called  the  Ontario  Messenger 
was  printed,  and  he  saw  it  printed  then-,  and  tin- 
paper  produced  by  the  plaint  ill'  wac,  he  believed. 
printed  with  the  types*  used  in  the  defendant's  of- 
fice: this  was  held  to  be  prima  facie  evidence  of  the 
publication  by  the  defendant. 

Where  the  declaration  stated  the  libel  to  have 
been  published  in  a  newspaper,  called  The  Ontario 
Messenger,  and  the  paper  produced  was  headed 
Ontario  Messenger,  It  was  held  that  this  was  not  a 
variance,  as  the  article  "the"  was  no  part  of  the  de- 
scription of  the  title  of  the  paper,  but  only  Intro- 
ductory to  it. 

Inactions  for  libels  and  other  torts,  the  court 
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will  not  set  aside  a  verdict  on  the  ground  of  excess- 
ive damages,  unless  they  are  flagrantly  outrage- 
ous and  extravagant. 
Citation— 9  Johns.,  45. 

THIS  was  an  action  for  a  libel.  The  cause 
was  tried  before  Mr.  Justice  Yates,  at  the 
Albany  Circuit,  in  April,  1812. 

The  libel  set  forth  in  the  declaration  was  as 
follows,  to  wit:  "It  is  with  unfeigned  grief  we 
inform  our  readers,  that  Southwick,  the  late 
editor  of  the  Albany  Register,  has  become  in- 
sane; the  progress  of  his  malady  has  been  ob- 
served for  some  time  past;  and,  at  length, 
much  to  the  regret  of  his  friends,  and  his  ad- 
versaries, it  has  resulted  in  a  confirmed  lunacy. 
The  friends,  of  the  unfortunate,  we  under- 
stand, have  confined  him  to  his  former  editor- 
ial closet,  and  have  consigned  the  manage- 
ment of  his  paper  to  a  needy  Irishman  who 
wears  straw  in  his  shoes.  Although  this  de- 
plorable event  ha's  been  expected  by  many  for 
some  time,  yet  decisive  evidence  of  the  disease 
having  arrived  at  its  last  stage  did  not  exist 
until  the  24th  inst.  when  the  Albany  Register 
exhibited  such  unequivocal  proof s"of  the  in- 
sanity of  its  editor,  that  the  friends  *and  [*444 
creditors  of  the  establishment,  we  are  told, 
shut  up  the  poor  maniac,  put  him  into  a 
straight  jacket,  shaved  his  head,  and  confined 
him  to  bread  and  water," 

The  defendant  pleaded  not  guilty,  and  gave 
notice  that  he  would  give  in  evidence  at  the 
trial,  in  bar  of  the  action,  "that  for  a  long 
time  previous  to  the  publication  of  the  sup- 
posed libel  mentioned  in  the  plaintiff's  decla- 
ration, there  had  been  a  contest  between  the 
plaintiff,  as  editor  of  the  Albany  Register, 
and  the  defendant,  as  editor  of  the  Ontario 
Messenger;  and  that  in  the  course  of  the  con- 
troversy the  supposed  libel  was  published  as  a 
part  of  a  piece,  in  answer  to  a  proclamation  of 
the  plaintiff's  contained  in  the  Albany  Regis- 
ter, of  the  24th  of  July,  1812,  and  that  rtie 
whole  of  the  said  answer,  from  which  the  sup- 
posed libel  is  extracted,  when  taken  together,  is 
obviously  ironical,  importing  no  .charge  what- 
ever against  the  plaintiff;  it  being  a  satirical 
comment  upon  the  said  proclamation  of  the 
plaintiff,  which  would  defy  the  utmost  gravity 
to  remark  upon  it  without  a  laugh." 

It  was  averred  in  the  declaration  that  be- 
fore and  at  the  time  of  the  printing  and  pub- 
lishing the  libel,  the  plaintiff  was  editor  of 
the  newspaper  called  tin-  Albany  Register,  and 
also  president  of  the  Mechanics'  and  Farm- 
ers' Bank  in  the  City  of  Albany,  and  did  hold 
the  office  of  printer  to  the  State  of  New  York. 

At  the  trial,  the  plaintiff  called  a  witness  to 
prove,  by  parol,  that  the  plaintiff  held  tin-  of- 
fice of  printer  to  the-  Slate,  and  president  of 
the  Mechanics'  and  Fanners'  Bank.  The 
counsel  for  the  defendant  objected  to  the  evi- 
dence, but  it  was  admitted  by  the  judge. 

The  plaintiff  called  a  witness,  who  testified 
that  he  was  a  printer  by  occupation,  and  had 
been  at  the  printing  office  of  the  defendant,  at 
Canandaigua,  the  last  winter;  that  lie  saw  the 
paper  called  the  Ontario  Messenger  printed 
there:  and  that  he  hud  no  doubt  that  the  de- 
fendant was  the  printer  and  publisher.  He 
was  not  particularly  acquainted  with  the 
paper,  but  believed  it  to  be  printed  with 
the  types  used  in  the  ollice  of  the  defendant. 
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He  was  at  Canandaigua  once  only,  and  staid 
about  a  week.  The  defendant's  counsel  ob- 
jected to  the  reading  of  the  paper  produced  on 
this  evidence  ;  and,  also,  because  the  declara- 
tion described  the  paper  containing  the  libel 
as  The  Ontario  Messenger,  and  the  one  pro- 
duced was  headed  Ontario  Messenger.  But 
the  judge  overruled  these  objections  ;  and  the 
plaintiff' s  counsel  read  the  whole  of  the  article 
from  which  the  libel  was  extracted. 
445*]  *The  defendant's  counsel  then  read 
from  the  Albany  Register  of  the  24th  of  July, 
1812,  a  piece  purporting  to  be  a  proclamation. 
Another  piece  from  the  same  paper  was  also 
jread,  entitled  "The  Cub,"  in  reply  to  a  piece 
published  in  the  Ontario  Messenger  under  the 
head  of  "Apostates."  The  plaintiff's  counsel 
then  read  the  piece  referred  to,  headed  "Apos- 
tates." 

The  judge  charged  the  jury  that  the  matter 
set  forth  in  the  declaration  held  up  the  plaint- 
iff in  a  ridiculous  point  of  light,  and  in  that 
view  it  was  libelous ;  that  it  was,  however, 
merely  ironical,  and  in  answer  to  the  piece 
called  "The  Proclamation,"  which  had  been 
read  from  the  Albany  Register  of  the  24th  of 
July,  1812,  in  which  the  plaintiff  had  assumed 
a  most  singular  and  unusual  style,  &c. ;  that 
though  the  matter  complained  of  by  the  plaint- 
iff was  libelous,  yet  it  was  written  in  the 
course  of  a  newspaper  warfare  between  the 
two  printers,  and  there  was  strong  provoca- 
tion to  induce  the  ironical  matter  complained 
•of  ;  and  that,  in  his  opinion,  the  jury  ought  to 
find  very  trifling  or  nominal  damages  for  the 
plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff  for  six  hundred  and  forty  dollars. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial :  1.  For  the  misdirection 
of  the  judge.  2.  Because  the  verdict  was 
against  law  and  evidence,  and,  3.  On  the 
ground  of  excessive  damages. 

Meswa.  Parker  and  /.  Hamilton,  for  the  de- 
fendant, contended  that  the  matter  set  forth 
.as  a  libel  was  so  innocent  and  harmless  that  it 
could  not  be  deemed  a  libel,  especially  under 
the  circumstances  of  the  case,  and  when  pub- 
lished of  the  printer  of  a  newspaper.  (1  Esp., 
Rep.,  28,  48,  438  ;  4  Esp.  Rep.,  191,  248.) 

The  parol  evidence  was  inadmissible,  there 
being  higher  and  better  evidence  in  the  power 
of  the  plaintiff.  That  the  fact  of  the  plaintiff 
being  State  printer,  might  have  been  proved 
by  the  record  of  his  appointment  to  office ; 
and  that  he  was  president  of  the  Mechanics' 
and  Farmers'  Bank,  might  have  been  shown 
by  the  books  of  the  directors  of  the  bank,  in 
which  his  election  as  president  must,  by  the 
Act  of  Incorporation,  have  been  inserted. 
(Ante,  154.) 

The  proof  of  the  paper  or  publication  was 
not  sufficient.  That  papers,  called  Ontario 
Messenger,  were  printed  in  the  office  of  the  de- 
fendant, and  that  the  witness  knew  the  types, 
was  not  proof  that  the  defendant  published  the 
particular  paper  produced.  (7  Johns.  Rep., 
266.)  The  witness  merely  stated  his  opinion, 
from  having  been  in  the  defendant's  office. 
44O*]  *There  was  a  variance  between  the 
paper  described  in  the  declaration  and  the  one 
produced,  and  the  slightest  variance  in  this  re- 
spect is  fatal.  (1  Str.,77;  2  Salk.,660;4 
Term  Rep.,  314,  560,  590,  611.) 
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The  damages  were  excessive,  and  the  court 
will  exercise  its  power,  in  granting  a  new  tri- 
al, where  the  damages  are  so  disproportionate 
to  the  injury  sustained.  (2  Johns.  Rep.,  63  ; 
9  Johns.  Rep.,  45,  Coleman  v.  Southwick ;  Sty., 
462,  466  ;  Comb.,  357;  1  Str.,  692  ;  Salk.,  649  ; 

I  Term  Rep.,  277  ;  5  Term  Rep.,  257 ;  4  Term 
Rep.,  657.) 

Mr.  Foot,  contra. 

Per  Curiam.  The  decision  of  the  judge  at 
the  trial,  upon  the  points  of  law,  was  correct. 
Parol  proof  that  the  defendant  was  State 
printer,  and  president  of  the  Mechanics'  Bank, 
was  admissible.  Those  facts  were  only  in- 
ducement, and  introduced  as  collateral  matter, 
and  not  as  matter  in  issue  ;  and  the  practice  is 
not  to  require  such  strict  technical  proof  as  if 
they  were  facts  in  issue.  It  is  every  day's 
practice  to  give  parol  proof,  in  such  cases,  of 
matters  of  fact,  susceptible,  even,  of  proof  of 
the  most  solemn  kind.  The  proof  of  the  pub- 
lication, by  the  defendant,  was,  also,  prima  fa- 
cie, sufficient.  It  went  to  prove  that  the  de- 
fendant had  a  printing  office,  and  that  the  On- 
tario Messenger  was  printed  there,  and  that 
the  paper  produced  was  of  the  type  of  that  of- 
fice ;  and  it  was  printed  in  the  name  of  the  de- 
fendant. The  witness  who  testified  to  this  was 
a  printer,  and  printers  know  a  newspaper  by 
the  type,  and  can  generally  ascertain  the 
source  of  a  publication  from  that  circumstance. 
The  criticism  on  the  variance  between  the  title 
of  the  paper  produced,  and  the  paper  declared 
on,  cannot  prevail,  for  there  was  no  variance  ; 
the  article  "the"  may  be  considered  as  no  part 
of  the  description  of  the  title,  but  as  merely 
introductory  to  it.1 

The  ground  of  the  motion  on  account  of  ex- 
cessiveness  of  damages  equally  fails.  It  was 
for  the  jury  to  determine  how  far  the  ridicule 
of  the  plaintiff  was  malevolent,  and  calculated 
to  injure  his  feelings,  or  prejudice  him  in  the 
eyes  of  the  public.  After  the  principles  laid 
dqwn  on  this  question,  in  the  case  of  Colema,n 
v.  Southwick,  9  Johns.  Rep.,  45,  there  does  not 
appear  any  reasonable  ground  for  interference 
on  this  point. 

The  motion  on  ]the  part  of  the  defendant  is 
denied. 

Motion  denied. 

Cited  in-5  Cow.,  119;    7  Cow.,  636;   7  Wend.,  563; 

II  Wend.,  669 ;    12  Wend.,  24 ;    12  Barb.,  496 ;   9  Abb. 
Pr.,  54 ;    1  Abb.  N.  S.,  59 ;    1  Rob.,  234 ;  2  Wood  &  M., 
149;  6  Allen,  239. 
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Libel — Publisher  of,  Liable,  though  Accompanied 
by  Name  of  Auilwr — Distinction  between  Libel 
and  Slander. 

The  publisher  of  a  libel  is  responsible  to  the  party 
libeled,  notwithstanding:  the  libel  is  accompanied 
with  the  name  of  the  author.  Whether  a  person 
who  repeats  a  slander,  but  who,  at  the  same  time, 
names  the  person  from  whom  he  received  it,  may 
plead  that  circumstance  in  Justification,  seems  to 
depend  on  the  intent,  or  quo  animo,  with  which  the 
words,  with  the  name  of  the  author,  are  repeated. 

1.— See  Lewis  v.  Few,  5  Johns.  Rep.,  1. 
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Citations— 7  T.  R.,  17;  12  Co.,  133;  2  East, '426; 
Hawk.,  tit.  Libel,  sec.  10 ;  Mod.,  163 ;  5  Johns.,  1 ;  7 
.Johns.,  260 ;  5  T.  R.,  425  ;  3  Johns.,  528 ;  1  Johns.,  286. 

THIS  was  action  for  a  libel,  for  printing  and 
publishing,  in  a  newspaper  called  the 
Northern  Budget,  on  the  15th  November,  1808, 
a  certain  letter,  signed  Gilbert  D.  Young,  ad- 
dressed to  the  plaintiff.  The  libel  was  set 
forth  in  the  declaration.  The  letter,  as  pub- 
lished, was  introduced  with  the  following  note 
to  the  printer  :  "To  the  editor  of  the  North- 
ern Budget.  The  inclosed  advertisement  hav- 
ing been  refused  a  place  in  the  Troy  Gazette, 
I  send  it  to  you  for  publication.  G.  D.  Young." 
The  letter  which  followed  was  addressed  to 
the  plaintiff ;  and  after  various  charges  and 
observations,  it  concluded  with  the  following 
words :  "I  now,  sir,  publish  you  to  the 
world  as  a  man  destitute  of  honor,  destitute  of 
courage,  and  destitute  of  every  moral  princi- 
ple and  feeling,  which  renders  a  man  valuable 
in  society.  G.  D.  Young.  Troy,  15th  No- 
vember, 1808." 

To  the  plea  of  not  guilty,  the  defendant  sub- 
joined a  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial,  and  as  showing  the  crim- 
inal conduct  of  the  plaintiff. 

On  opening  the  cause,  at  the  trial,  the 
plaintiff's  counsel  stated  that  he  claimed  dam- 
ages only  on  the  ground  of  the  defendant's 
having  charged  him  with  being  destitute  of 
honor  and  courage  ;  but  when  the  defendant, 
after  the  plaintiff  had  rested  his  cause,  offered 
a  witness  to  justify  the  libel,  the  plaintiff's 
counsel  said  they  should  go  for  the  whole  libel, 
and  the  Chief  Justice,  before  whom  the  cause 
was  tried,  allowed  them  to  do  so,  though  it 
was  objected  to  on  the  part  of  the  defendant. 
The  plaintiff  produced  a  paper  purporting  to 
be  a  number  of  the  Northern  Budget,  printed 
the  15th  November,  1808,  and  purporting  to  be 
printed  by  the  defendant.  A  witness  testified 
that  the  defendant  was  the  editor  and  publisher 
of  the  Northern  Budget ;  that  he  had  seen 
one  of  the  papers  containing  the  libel,  and  of 
the  same  date,  as  he  believed,  with  the  one 
produced ;  that  he  knew  the  paper  and  type, 
and  had  no  doubt  of  the  fact.  The  libel  was 
then  read  to  the  jury.  The  defendant  moved 
for  a  nonsuit :  1.  Because  that  part  of  the 
publication  on  which  the  plaintiff's  counsel 
had  claimed  damages  was  not  libelous.  2. 
Because  the  author's  name  being  subjoined  to 
the  supposed  libel,  the  action  could  not  be 
maintained  against  the  defendant,  who  had 
4-4:8*]  printed  it  with  the  author's  name.  *The 
defendant  then  produced  a  witness  to  prove 
the  matter  stated  in  his  notice  subjoined  to  the 
plea.  The  defendant  next  offered  to  prove 
that  the  plaintiff  and  Gilbert  I).  Young  had, 
for  several  weeks  subsequently  to  the  alleged 
libel,  carried  on  a  correspondence  through  the 
same  newspaper,  and  offered  a  letter,  dated 
the  21st  November,  1807,  addressed  to  the  de- 
fendant, by  the  plaintiff,  as  editor,  by  way  of 
reply  to  the  letter  of  Young;  that  the  plaint- 
iff had  incorporated  in  his  letter  the  supposed 
libel,  and  thereby  given  it  publicity  ;  and  that 
the  defendant  did  not  consider  the  supposed 
libel  a.s  affecting  his  reputation,  but  only  as  a 
charge  of  a  want  of  courage,  which  he  thereby 
attempted  to  repel. 

The  correspondence  thus  offered  by  the  de- 
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fendant  was  rejected  by  the  Chief  Justice, 
either  as  matter  of  justification,  or  in  mitiga- 
tion of  damages. 

The  defendant  also  offered  to  prove,  in  miti- 
gation of  damages,  that  soon  after  the  com- 
mencement of  the  present  suit,  the  plaintiff 
had  said  that  the  defendant  had  sued  him  be- 
fore a  justice  for  printing  his  part  of  the  said 
correspondence,  and  had  recovered  judgment 
against  him  :  and  that  he  brought  the  present 
action  because  the  defendant  bad  so  sued 
him  ;  but  this  evidence  was  rejected  by  the 
Chief  Justice.  The  defendant  then  offered 
to  prove  that  the  plaintiff  was  a  common 
libeler,  and  had  libeled  several  persons  of  good 
character,  in  several  publications,  which  the 
defendant  offered  to  read  in  support  of  the 
facts  set  forth  in  his  notice  of  justification. 
This  evidence  was  also  rejected. 

The  Chief  Justice  charged  the  jury  that  the 
only  question  for  them  to  decide  was  the 
amount  of  damages  which  the  plaintiff 
was  entitled  to  recover ;  that  the  libel  was 
of  an  aggravated  nature,  and  the  only  act 
proved  against  the  plaintiff  was,  that  in  one 
instance  he  had  departed  from  a  correct  line 
of  moral  conduct.  That  whoever  published  a 
libel  was  responsible  to  the  party  injured  ; 
and  that  the  defendant  was  responsible,  in  the 
present  case,  notwithstanding  the  author's 
name  was  published  with  the  libel.  That  the 
defendant  had  been  put  on  his  guard  against 
printing  the  libel,  by  the  note  of  the  author 
prefixed,  stating  that  another  printer  had  re- 
fused to  publish  it ;  and  that  the  jury  might 
presume,  from  the  circumstance,  that  the  de- 
fendant had  been  backed  by  the  author,  or 
some  other  persons  ;  that  the  charges  in  the 
libel  were  aggravated  by  those  stated  in  the 
special  notice,  and  not  proved  ;  that  how  far 
the  facts  proved  by  the  defendant  justified  or 
extenuated  the  charges  against  the  plaintiff,  it 
was  for  the  jury  to  decide.  The  *jury  [*449 
found  a  verdict  for  the  plaintiff  for  one  hun- 
dred and  fifty  dollars  damages. 

A  motion  was  made,  on  the  part  of  the  de- 
fendant, to  set  aside  the  verdict,  and  for  a  new 
trial  :  1.  Because  the  plaintiff,  after  abandon- 
ing his  claim  for  a  part  of  the  libel,  ought  not 
to  have  been  permitted  to  have  recourse  to 
that  part,  or  to  recover  for  it ;  2.  Because  the 
defendant,  having  given  the  name  of  the  author 
of  the  libel,  was  not  liable  to  an  action  ;  3. 
Because  the  evidence  offered  ought  not  to  have 
been  rejected  ;  and  4.  Because  the  judge  mis- 
directed the  jury. 

Messrs.  J.  Russell  and  R.  M.  Livingston  for 
the  defendant. 

Mesitn,  Foot  and  Van  Vechten,  contra. 

KKNT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  material  point  raised  in  this  case  is, 
whether  the  publisher  of  a  libel  is  responsible 
to  the  party  libeled,  notwithstanding  the  libel 
is  accompanied  with  the  name  of  the  author. 

In  the  case  of  Duvi*  v.  Iswi*.  7  Term  Hep., 
17.  Lord  Kenyon  observed,  that  if  a  person 
say  that  such  particular  man  (naming  him) 
told  him  certain  slander,  and  that  mini  did  in 
fact  It'll  him  so,  it  is  a  good  defense  to  an  ac- 
tion of  slander.  There  was  a  similar  dictum 
of  the  judges,  in  the  Karl  of  Northampton's 

70  110» 


449 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1813-. 


case,  12  Co.,  132,  but  in  neither  of  these  cases 
was  this  the  point  in  judgment ;  and  it  may 
well  be  questioned,  whether  even  this  rule  as 
to  slanderous  words  ought  not  to  depend  upon 
the  quo  aniwo  with  which  the  words  with  the 
name  of  the  author  are  repeated.  Words  of 
slander  with  the  name  of  the  author  may  be 
repeated  with  a  malicious  intent,  and  with 
mischievous  effect.  The  public  may  be  ignor- 
ant of  the  worthlessness  of  the  original  author, 
and  may  be  led  to  attach  credit  to  his  name 
and  slander,  when  both  are  mentioned  by  a 
person  of  undoubted  reputation.  There  is, 
however,  a  distinction  between  oral  and  writ- 
ten or  printed  slander,  which  is  noticed  in  all 
the  books  ;  and  the  latter  is  deemed  much 
more  pernicious,  and  will  not  so  easily  admit 
of  justification.  There  is  no  precedent  of  such 
a  justification  in  an  action  for  a  libel.  In 
Maitland  v.  Goldney,  2  East,  426,  the  Court  of 
K.  B.,  with  a  studied  caution,  waived  the  ap- 
plication of  the  rule  in  Lord  Northampton's 
case,  to  written  slander,  and  the  cause  went 
45O*]  *off  in  another  distinction.  No  point 
is  more  fully  established  than  this,  that  all 
who  are  concerned  in  a  libel,  as  the  composer 
or  procurer  of  it  to  be  composed,  and  the 
publisher  and  the  procurer  of  it  to  be  pub- 
lished, are  responsible  in  law.  (Hawk.,  tit. 
Libel,  sec.  10.)  In  King  v.  Paine,  Mod.,  163, 
the  court,  in  speaking  of  the  persons  who  are 
makers  or  publishers  of  a  libel,  observe,  that 
"all  persons  who  concur  and  show  their  assent 
or  approbation  to  do  an  unlawful  act  are 
guilty  ;  so  that  murdering  a  man's  reputation 
by  a  scandalous  libel  may  be  compared  to 
murdering  his  person  ;  for  if  several  are  as- 
senting and  encouraging  a  man  in  the  act, 
though  the  stroke  was  given  by  one,  yet  all  are 
guilty  of  homicide." 

The  same  principles  which  are  here  applied 
to  public  libels,  are  applicable  to  private  cal- 
umny ;  and  the  doctrine  which  renders  all 
equally  liable  to  an  action  who  are  any  ways 
concerned  in  the  unlawful  publication  of  a 
libel,  was  very  explicitly  recognized  by  this 
court  in  the  cases  of  Lewis  v.  Few,  5  Johns. 
Rep.,  1,  and  of  Andres  v.  Wells,  7  Johns.  Rep., 
260,  and  it  was  well  supported  by  the  authori- 
ties to  which  the  court  in  those  cases  referred. 
Individual  character  must  be  protected,  or 
social  happiness  and  domestic  peace  are  de- 
stroyed. It  is  not  sufficient  that  the  printer, 
by  naming  the  author,  gives  the  party  grieved 
an  action  against  him.  This  reason  of  the 
rule  is  mentioned  in  Lord  Northampton's  case, 
and  repeated  by  Lord  Kenyon.  But  this  remedy 
may  afford  no  consolation  and  no  relief  to  the 
injured  party.  The  author  may  be  some  va- 
grant individual  who  may  easily  elude  process; 
and  if  found,  he  may  be  without  property  to 
remunerate  in  damages.  It  would  be  no  check 
on  a  libelous  printer,  who  can  spread  the  cal- 
umny with  ease,  and  with  rapidity,  throughout 
the  community.  The  calumny  of  the  author 
would  fall  harmless  to  the  ground,  without 
the  aid  of  the  printer.  The  injury  is  inflicted 
by  the  press,  which,  like  other  powerful  en- 
gines, is  mighty  for  mischief  as  well  as  for 
good.  I  am  satisfied  that  the  proposition  con- 
tended for  on  the  part  of  the  defendant  is  as 
destitute  of  foundation  in  law  as  it  is  repug- 
nant to  principles  of  public  policy. 
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2:  The  around  on  which  much  of  the  evi- 
dence offered  on  the  part  of  the  defendant  was- 
rejected,  is  too  plain  to  need  illustration.  It 
was  immaterial  or  impertinent.  It  referred  to> 
matters  happening  after  the  publication  of  the 
libel,  and  which  had  no  concern  either  with 
the  fact  of  publication,  or  with  the  truth  of  the 
charges.  To  admit  testimony  so  wholly  dis- 
connected with  the  matter  in  issue,  would 
*lead  to  idle  and  endless  discussion.  [*451 
The  view  with  which  that  evidence  was  offered 
is  stated  in  the  case,  and  it  was  in  that  view 
the  evidence  was  overruled.  It  was  not  offered 
or  wanted  in  any  other  view.  The  acts  of 
immorality  which  the  defendant  offered  to 
prove  were  not  specified  in  the  notice  annexed, 
to  the  plea,  and  to  admit  proof  of  them  would 
have  been  taking  the  plaintiff  by  surprise. 

3.  The  charge  to  the  jury  has  been  deemed 
erroneous,  because  it  was  observed  "  that  the 
jury  might  presume  from  the  circumstances, 
that  the  defendant  had  been  backed  by  the  au- 
thor, or  some  other  person."  The  circumstance 
from  which  this  might  have  been  inferred  was 
the  note  to  the  defendant,  with  which  the  libel 
was  introduced,  and  which  stated  that  the  libel 
had  been  refused  a  place  in  another  gazette. 
This  was  awakening  the  attention  of  ^he  de- 
defendant  to  the  nature  of  the  publication,  and 
putting  him  upon  his  guard,  and  enabling  him 
to  arm  himself  against  the  consequences.  He- 
was,  therefore,  not  an  object  of  sympathy  as 
an  inadvertent,  ignorant,  or  heedless  publisher  r 
in  that  view  the  remark  was  made,  and  the  in- 
ference by  the  jury  would  have  been  natural 
and  just.  Here  was  no  misdirection  in  point 
of  law.  It  was  bringing  to  the  attention  of  the 
jury  one  among  manv  other  circumstances,  to 
be  considered  in  assessing  the  damages.  There- 
are  numerous,  and  man}7  of  them  slight  circum- 
stances, whicli  go,  in  such  cases,  to  vary,  in  a 
greater  or  less  degree,  the  quantum  of  dam- 
ages. They  are  not  to  be  defined  and  brought 
to  precise  rule,  because  they  grow  out  of  each 
particular  case.  One  of  those  circumstances 
was  the  fact  in  question,  and  it  was  probably 
mentioned  with  no  great  stress,  and  with  only 
a  passing  attention.  There  is  no  reason  to  be- 
lieve that  it  was  a  material  fact  in  constituting 
the  amount  of  the  damages.  The  court  per- 
ceive ample  cause  for  the  verdict  in  the  atroc- 
ity of  the  libel,  and  the  still  greater  atrocity  of 
the  charges  spread  out  at  large  in  the  notice  of 
the  plea,  and  in  the  proof  of  which  the  defend- 
ant utterly  failed.  The  court  are  bound,  on 
this  subject,  to  judge  how  far  the  observation 
was  material  as  well  as  erroneous.  It  was  said 
by  Mr.  Justice  Buller,  5  Term  Rep.,  425,  that 
though  the  judge  may  have  made  some  little 
mistake  in  his  directions  to  the  jury,  yet  if 
justice  be  done,  the  court  ought  not  to  inter- 
fere. The  court  are  always  bound,  in  the 
exercise  of  a  sound  discretion  on  the  subject  of 
new  trials,  to  determine  how  far  the  observa- 
tion of  the  judge  was  material  and  affected  the- 
merits  of  the  case.  Otherwise,  as  this  court 
observed  *in  Fleming  v.  Gilbei-t,  3  [*452 
Johns.  Rep.,  528,  there  .would  be  no  end  to 
new  trials,  and  the  remedy  would  be  worse 
than  the  disease. 

But,  in  fact,  there  was  no  irnputable  error 
in  the  observation  to  the  jury.     It  was  a  cir- 
cumstance tit  and  proper  for  the  consideration 
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of  the  jury,  so  far  as  an  appeal  to  their  com-  j 
passion  might  have  been  made  in  favor  of  a 
harmless  publisher.  Suppose  the  defendant 
had  inserted  as  a  preamble  to  the  libel  that  he 
had  been  idemnified  against  all  the  pecuniary 
consequences  of  that  publication  by  a  person 
of  large  fortune  in  that  county.  Would  not 
that  fact,  when  admitted  in  proof  before  them, 
be  proper  for  the  consideration  of  the  jury  in 
assessing  the  damages?  There  is  no  rule  and 
no  case  which  would  exclude  it.  This  was  the 
same  case,  in  a  less  strong  degree,  provided  the 
evidence  would  warrant  the  inference.  It  is 
to  be  observed  that  the  fact  in  question  was 
before  the  jury.  It  was  in  evidence  as  part  of 
the  publication,  and  no  objection  made  to  it  as 
illegal.  In  Hotchkiss  v.  Lathrop,  1  Johns.  Rep. , 
286,  the  evidence  that  the  defendant  was  in- 
demnified for  publishing  the  libel  was  objected 
to  when  offered  ;  and  on  motion  for  a  new  trial 
the  court  rejected  the  motion  in  respect  to  that 
ground,  by  merely  saying  that  the  circum- 
stances of  the  defendant  were  not  known  to  be 
bad,  and  the  relevancy  of  the  testimony  did 
not  appear.  But  the  court  express  no  opinion 
on  a  different  state  of  facts,  even  as  to  that 
point. 

The  motion  on  the  part  of  the  defendant  for 
a  new  trial  ought,  therefore,  to  be  denied. 

N.  B.  There  was  another  cause  between 
the  same  parties,  which,  by  an  agreement  be- 
tween them,  was  to  depend  upon  the  decision 
of  the  court  on  the  first  point  raised  and  stated 
in  the  preceding  case  ;  and  the  plaintiff,  there- 
fore, had  judgment. 

Judgment  for  the  plaintiff 

Cited  in— 1  Wend.,  455;  3  Wend.,  40  :j7  Wend.,  564; 
«  Wend.,  606 ;  2  Hill,  514 ;  13  Barb.,  664 ;  17  Barb.,  277  ; 
55  Barb.,  613 ;  2  Wood.  &  M..  154.. 
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Imprisonment  —  Infant  under  Eighteen 
Years  —  Enrolment  in  Militia  —  Agreement  of, 
to  Serve  an  Substitute,  Void. 

An  infant,  under  18  years  of  age,  is  not  liable  to  be 
enrolled  in  the  militia;  and  if  with  the  consent  of 
his  father,  he  agrees  to  go  as  a  substitute  for 
another,  into  actual  service  for  a  certain  sum 
of  money,  which  is  paid,  such  a  contract  is  not  bind- 
ing on  the  infant  ;  and  If  he  afterwards  deserts  the 
service,  he  cannot  be  comjtelled  to  return,  and  an 
action  of  trespass  and  false  imprisonment  will  lie 
against  a  person  who  apprehends  and  detains  him 
as  a  deserter. 

THIS  was  an  action  of  trespass  and  false  im- 
prisonment, brought  by  the  plaintiff, 
being  under  twenty-one  years  of  age,  by  his 
next  friend.  The  defendant  pleaded  not  guilty, 
with  notice  of  a  special  justification.  The 
cause  was  tried  at  the  Albany  Circuit,  in  April, 
1813,  before  Mr.  Juittice  Yates. 

The  plaintiff  proved  that  in  the  autumn  of 
1812,  the  defendant  apprehended  the  plaintiff 
in  Albany,  as  a  deserter,  by  virtue  of  an  adver- 
tisement,' and  took  the  plaintiff  to  Troy,  where 
lie  was  delivered  to  the  sheriff,  who  confined 
him  in  jail  for  two  or  three  days,  when  he  was 
brought  before  the  Recorder  of  Albany,  on  a 
hnbea*  forpun,  and  discharged.  Tiie  plaintiff, 
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at  the  time  of  his  apprehension  by  the  defend- 
ant, was  under  the  age  of  eighteen  years. 
Two  witnesses  testified  that  on  the  day  Captain 
Oliver  Lyon's  company,  to  which  the  plaintiff 
belonged,  was  marched  to  the  northward,  the 
mother  of  the  plaintiff  applied  to  the  captain, 
and  objected  to  the  plaintiff's  going  on  account 
of  his  being  under  age. 

The  defendant  proved,  by  Oliver  Lyon,  that 
he  was  a  captain  in  the  fifty-fifth  regiment  of 
the  militia  of  this  State,  and  under  orders 
from  the  Governor  and  Commander-in-chief, 
marched  with  his  company,  on  the  19th  of 
September,  1812,  to  Plattsburgh,  where  he  ar- 
rived the  23d  of  the  same  month.  The  plaint- 
iff was  a  private  in  his  company  until  the  30th 
of  September,  when  he  deserted,  and  never 
afterwards  returned.  The  company,  on  its 
arrival  at  Plattsburgh,  was  placed  under  the 
command  of  Colonel  Vosburgh,  who,  on  the 
1st  of  October,  issued  an  advertisement,  stat- 
ing the  desertion  of  the  plaintiff  and  others, 
and  offering  rewards  for  their  apprehension. 
This  adveftisment  Captain  Lyon  sent  to  the 
defendant,  requesting  him  to  apprehend  the 
plaintiff.  The  witness  denied  that  he  had  the 
conversation  with  the  mother  of  the  plaintiff, 
as  stated  by  the  plaintiff's  witnesses. 

The  defendant  offered  in  evidence  the  gen- 
eral orders  of  the  Commander-in-chief,  which 
were  objected  to  by  the  plaintiff's  counsel  on 
the  ground  that  the  defendant  had  not  shown 
a  request  to  the  Governor  on  the  part  of  the 
President  of  the  United  States  ;  but  the  objec- 
tion was  overruled  by  the  judge,  and  the  gen- 
eral orders  read  in  evidence.  The  advertise- 
ment for  the  apprehension  of  the  plaintiff  and 
others  was  also  read  in  evidence. 

*Thomas  Bennet,  a  witness  for  the  [*454 
defendant,  testified  that  he  was  a  private  in 
Captain  Lyon's  company,  and  it  being  incon- 
venient for  him  to  go  on  this  tour  of  duty,  the 
plaintiff,  who  came  to  Troy,  and  expressed  a 
willingness  to  go,  agreed  with  the  witness  to 
go  as  his  substitute  for  thirty  dollars  and  a  suit 
of  uniform  clothes  ;  and  Captain  Lyon  agreed 
to  accept  the  plaintiff  as  a  substitute.  The 
plaintiff  said  his  parents  were  willing  that  he 
should  go;  and,  on  the  morning  the  company 
marched,  the  plaintiff's  mother  claimed  his  pay, 
and  the  witness  advanced  twenty  dollars,  and 
gave  the  plaintiff  the  suit  of  uniform  clothes, 
and  also  gave  his  note  for  ten  dollars,  payable 
to  the  plaintiff's  father,  which  note  was  after- 
wards indorsed  to  one  Keeling,  to  whom  the 
witness  paid  it  ;  that  on  the  evening  of  the  day 
the  company  marched,  the  father  of  the  plaint- 
iff said  to  the  witness  that  he  hoped  his  son 
would  make  a  good  soldier.  Another  witness 
testified  that,  on  the  day  Captain  Lyon's  com- 
pany marched  from  Troy,  ho  asked  the  plaint- 
iff's father  if  he  was  willing  that  his  son  should 
go,  and  the  father  answered  that  "  his  son  was 
his  own  master,  and  might  do  as- he  had  a 
mind."  Other  witnesses  also  testified  to  the 
assent  of  the  father  to  the  plaintiff's  going,  if 
he  got  his  pay.  Tin's  evidence  the  defendant's 
counsel  insisted  was  a  complete  and  conclusive 
!  bar  to  the  action,  and  requested  that  the  judge 
;  would  so  decide  ;  but  the  judge  charged  tile- 
jury  that  the  evidence  iriven  on  the  part  of  the 
defendant  was  not  sufficient  to  bar  the  action  ; 
that  if  the  plaintiff  had  been  of  a  proper  age  it 
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would  have  been  a  good  defense  ;  but  that  the 
whole  transaction  was  illegal  on  account  of  the 
plaintiff's  infancy  ;  that  the  plaintiff  had  a 
right  to  leave  the  company  when  he  pleased, 
and  any  attempt  to  restrain  him  was  illegal. 
The  jury,  under  this  direction,  found  a  verdict 
for  the  plaintiff  for  thirty-five  dollars.  A  bill 
of  exceptions  was  tendered  by  the  defendant's 
counsel  to  the  opinion  of  the  judge. 

Mr.  J.  Russell,  for  the  defendant,  contended 
that  the  plaintiff,  having  voluntarily  enlisted, 
with  the  consent  of  his  father,  as  a  substitute, 
might  be  coerced  to  perform  military  duty. 
Though  the  militia  laws  declare  that  persons 
between  thev  ages  of  eighteen  and  forty-five 
years  shall  be  liable  to  military  duty,  and  be 
enrolled  in  the  militia,  yet  it  nowhere  prohibits 
persons  under  the  age  of  eighteen  years  from 
voluntarily  entering  and  serving  in  the  militia. 
No  person  can  be  compelled  actually  to  per- 
form military  service,  but  may  make  his  elec- 
tion to  enter,  or  pay  a  fine  not  exceeding  one 
455*]  year's  pay.  *Wheu  entered,  and  in 
service,  the  plaintiff  was  subject  to  the  articles 
of  war.  If  a  person,  in  consequence  of  his 
own  voluntary  act,  sustains  an  injury,  no 
action  lies,  volenli  non  fit  injuria. 

Messrs.  Foot  and  Paine,  contra.  A  father 
has  no  power  or  authority  over  his  son  to  com- 
pel him  to  enter  the  Army  or  Navy,  or  to  per- 
form any  service  that  may  endanger  his  life ; 
nor  can  he,  for  the  same  reason,  compel  him 
to  perform  such  a  service  for  another  person. 
This  is  not  that  kind  of  service  to  which  a  son 
may  be  bound  by  the  assent  of  his  father. 
The  consent  of  the  father,  therefore,  in  this 
case,  was  idle  and  nugatory.  The  case,  then, 
rests  wholly  on  the  contract  made  by  the 
plaintiff,  and  as  he  was  under  age,  his  contract 
was  voidable.  He  does  not  stand  on  the  same 
ground  as  a  person  liable  by  law  to  perform 
military  service.  Here  is  a  contract  between 
a  minor  and  the  government,  and  the  govern- 
ment stands  in  the  same  situation  as  any  other 
person,  in  regard  to  a  contract  with  a  minor. 
Such  a  contract  cannot  be  enforced.  Again, 
the  defendant  was  not  an  officer  of  the  militia, 
and  was  bound  to  show  a  sufficient  authority 
to  apprehend  the  plaintiff.  The  order  of  the 
President  of  the  United  States  ought  to  have 
been  shown. 

The  officers  in  the  Army  have  no  authority 
or  discretion  to  take  substitutes  under  eighteen 
years  of  age ;  otherwise  we  might  have  an 
army  of  beardless  boys. 

Per  Curiam.  The  decision  of  the  judge  was 
correct.  An  infant  under  eighteen  years  of 
age  is  not  liable  to  be  enrolled  in  the  militia. 
His  agreement  to  serve  as  a  substitute  was  not 
a  contract  binding  upon  him,  and  having  re- 
nounced it  and  quitted  the  service,  he  could 
not  be  lawfully  compelled  to  return.  It  would 
be  against  the  settled  principles  of  law  to  hold 
an  infant  to  any  contract  or  engagement  not 
specially  provided  for  by  statute,  or  not  made 
on  account  of  necessaries.  The  militia  service 
is  not  a  duty  required  of  an  infant  under 
eighteen,  and  if  he  is  not  bound  by  his  contract 
he  is  not  bound  at  all ;  for  there  was  no  bind- 
ing act  of  the  father  in  the  case.  The  father 
had  no  authority  to  bind  ;  nor  did  he,  in  fact, 
do  it,  in  this  instance. 
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The  motion  by  the  defendant  to  set  aside  the 
verdict  must,  therefore,  be  denied. 

Motion  denied. 

ReversedT-12  Johns.,  68. 

Cited  in— 10  Barb.,  439 ;  1  Mason,  79,  87. 


*JACKSON,  ex  dem.  SALISBURY  ET  [*45O 

AL., 
FISH    ET  AL. 

Uses — No  Precise  or  Technical  Words  Required — 
Words  amounting  to  Present  Contract  of  Sale 
Sufficient — Examples. 

The  words  "  reraise,  release,  and  forever  quit- 
claim," or  the  words  "release"  and  "assign,"  in  a 
deed,  are  sufficient  to  raise  a  trust,  or  use,  so  as  to 
constitute  a  valid  bargain  and  sale  of  lands.  And  if 
a  valuable  consideration  be  proved,  it  is  sufficient, 
though  no  consideration  is  expressed  in  the  deed. 
No  precise  form  of  words  is  required  to  raise  a  use ; 
and  if  the  words  amount  to  a  present  contract  of 
sale  or  bargain,  a  use  is  raised,  which  the  statute 
will  transfer  into  possession. 

Citations— 4  Leon.,  2,  pi.  3  ;  2  Ld.  Raym.,  873. 

THIS  was  an  action  of  ejectment  for  lot  No. 
6,  in  the  town  of  Hannibal,  in  the  County 
of  Onondaga.     At  the  trial  of  the  cause  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  case  : 

The  plaintiff  gave  in  evidence  letters  patent 
for  the  lot  in  question,  dated  3d  of  July,  1790, 
to  Caleb  Cornwall  ;  also  a  deed  dated  3d  of 
April,  1783,  from  Cornwall  to  Edward  Taylor, 
as  follows:  "  Know,  &c.,  that  I,  Caleb  Corn- 
wall, of,  &c.,  have  remised,  released,  and  for- 
ever quitclaimed  to  Edward  Taylor,  of,  &G., 
his  heirs,  &c.,  whatsoever  lands  or  claim  may 
be  made  by  me  for  my  servitude  as  a  soldier 
in  the  service  of  the  United  States.  In  witness 
whereof,"  &c.  The  plaintiff  also  produced  in 
evidence  the  following  assignment  or  convey- 
ance :  "I,  the  above-named  Edward  Taylor, 
do  hereby  release  and  assign  unto  Abraham 
Salisbury,  of,  &c.,  his  heirs,  &c.,  all  such 
lands  and  claim  to  lands  on  which  the  above 
Caleb  Cornwall  became  entitled  to,  as  a  soldier 
in  the  service  of  the  United  States  of  America. 
In  witness,  whereof,  &c.,  the  18th  day  of  May, 
1789."  The  plaintiff  also  produced  an  instru- 
ment under  the  hand  and  seal  of  Caleb  Corn- 
wall, dated  3d  of  April,  1783,  in  which  he 
acknowledged  to  have  sold  his  claim  of  what- 
ever lands  may  be  due  to  him  as  a  soldier  in 
the  service  of  the  United  States,  to  Edward 
Taylor,  and  bound  himself  to  a  forfeiture  of 
forty  pounds,  in  case  of  any  claim  made  from 
him.  These  instruments  from  Cornwall  were 
proved  by  the  subscribing  witnesses  who  tes- 
tified to  his  identity,  and  that  Taylor  paid  him 
ten  dollars  in  money,  and  three  dollars  in  de- 
preciation notes,  as  a  consideration  for  his 
claim,  at  the  time  the  writings  were  executed. 
It  was  proved,  also,  that  Salisbury,  the  lessor, 
paid  Taylor  forty  pounds  in  cattle  for  the  lot 
in  question,  and  another  military  lot. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Curiam.  The  conveyance  from  Corn- 
wall to  Taylor,  in  1783,  was  sufficient  to  pass 
lis  interest  in  the  premises.  It  was  a  bargain 
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and  sale  by  the  words  "remise,  release,  and 
forever  quitclaim,"  and  these  words  were  suffi- 
cient to  raise  a  trust  or  use  for  the  benefit  of 
the  bargainee  ;  and  by  the  statute  of  uses,  the 
457*J  use  was  *transf erred  into  possession. 
The  same  may  be  said  of  the  words  "  release  " 
and  "  assign,"  in  the  deed  from  Taj^lor  to  tlie 
lessor  of  the  plaintiff.  It  was  shown  upon  the 
trial  that  both  of  those  deeds  were  founded 
upon  a  valuable  consideration  ;  and  if  a  con- 
sideration be  proved,  it  is  sufficient,  though 
none  be  expressed.  There  are  no  precise,  tech- 
nical words  required  to  raise  a  use.  If  the 
words  amount  to  a  present  contract  of  sale  or 
bargain,  a  trust  is  instantly  raised  on  which 
the  statute  operates.  The  cases  show  that  the 
courts  have  not  required  any  peculiar  words 
in  the  raising  of  a  use.  Thus  in  4  Leon.,  2, 
pi.  3.  a  feoff ment  in  fee  on  condition,  and  with 
intent  that  the  wife  should  have  the  land  for 
life,  was  held  to  be  an  estate  executed  present- 
ly according  to  the  intent.  And  in  Broughton 
v.  Langley,  2  Ld.  Raym. ,  873,  a  devise  to  A, 
to  the  intent  and  purpose  to  permit  B  to  take 
the  profits,  was  held  to  be  the  creation  of  a 
use  in  B,  which  the  statute  executed. 

The  plaintiff  is,  accordingly,  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Cited  In— 16  Johns.,  178  ;  18  Johns.,  79 :  9  Cow.,  72 ; 
21  Wend.,  127  ;  2  Hill,  661;  6  Hill,  192;  4  Denio,  J-08; 
6  X.  Y.,  434;  13  N.  Y.,  517;  28  N.  Y.,  92 ;  29  X.  Y.. 
584 ;  5  Barb.,  459 ;  8  Barb,,  486 ;  18  Barb.,  207  ;  19  Abb. 
Pr.,  457 ;  1  Rob.,  96 ;  3  Mason,  351. 


JACKSON,  ex  dem.  GILBERT,  «.  BURGOTT. 

Registration —  Unrecorded  Deed  as  against  Sub- 
xequent  Recorded  Deed — Grantee  had  Notice — 
Question  of  Notice  and  Fraud  Cognizable,  both 
at  Law  and  Equity. 

Where  a  subsequent  purchaser  whose  deed  is 
registered,  has  notice,  at  the  time  of  his  purchase, 
of  a  prior  unregistered  deed,  the  prior  deed  will 
have  the  preference ;  the  second  purchase,  with 
actual  notice  of  the  prior  deed,  being1  deemed 
fraudulent;  and  the  question  of  notice  and  fraud 
is  cognizable  in  a  court  of  law,  as  well  as  in  a  court 
of  equity. 

Citations— Co.  Litt.,  lib.  3,  Butler's  note,  249,  sec. 
11:  Pothier,  Traite  des  Substitutions,  sees.  1,  6;  3 
Atk..  64«  ;  1  Ves.,  64  ;  Amb.,  436  ;  Stat.,  27  Hen.  VIII.; 
Stat.,  7  Anne.  ch.  20:  1  Cai.,82;  8  Johns..  137;  1  Burr., 
474 ;  Peake's  A'.  P.,  190, 191 :  1  Str..  664 ;  3  Co..  77. 

THIS  was  an  action  of  ejectment  for  lot  No. 
78,  in  the  town  of  Virgil,  in  Cortlandt 
County.  It  was  tried  at  the  Cortlandt  Circuit, 
before  Mr.  Juxtice  Spencer,  the  18th  of  June, 
1818. 

Both  parlies  claimed  to  derive  title  from 
Ananias  Conkling. 

The  plaintiff  gave  in  evidence  a  deed  of  bar- 
gain and  sale  dated  the  2d  May.  1796,  from 
Ananias  Conkling  to  James  Irwin,  for  five 
hundred  acres  of  lot  No.  78.  in  Virgil,  for  the 
consideration  of  fotr  hundred  and  eighty 
pounds.  The  deed  contained  full  covenant's 
and  a  warranty,  and  was  recorded  the  2d 
March,  1812  ;  also  a  release  from  Irwin  to 


NOTK.— Rrfjixtratliin  of  deeds— Subsequent  inir- 
rluixcr  with  nut  ire  of  utirrconletl  ilrnl.  S<-e  Jackson 
v.  Bonnel],  9  Johns.,  ltd,  note. 
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Ezekiel  Gilbert,  the  lessor,  dated  17th  Novem- 
ber, 1804,  recorded  30th  August,  1805,  con- 
veying all  his  estate,  right  and  title,  in  and  to 
the  lot  in  question. 

The  defendant  gave  in  evidence  a  deed  from 
Ananias  Conkling  to  Samuel  Tiffany,  dated 
25th  November,  1804,  and  recorded  26th  No- 
vember, 1804,  by  which,  for  the  consideration 
of  one  hundred  dollars,  he  bargained,  sold,  re- 
leased, and  forever  quitclaimed  all  his  right, 
title,  &c.,  to  the  said  lot,  to  T.  and  his  heirs. 
The  *plaintiff's  counsel  objected  that  [*458 
this  deed  was  a  nullity,  and  ought  to  have  no 
effect  whatever,  as  the  grantor  had  nothing  in 
the  premises  at  the  time  which  he  could  con- 
vey ;  and  the  question  as  to  the  operation 
and  effect  of  the  deed  was  reserved  by  the 
judge. 

To  impeach  the  validity  of  the  deed,  the 
plaintiff  produced  J.  Towzer,  a  witness,  who 
stated  that  about  the  2d  November,  1804,  Ir- 
win told  the  witness  that  he  had  conveyed  the 
lot  in  question  to  Gilbert ;  that  he  had  been 
misused,  and  requested  the  witness  to  prevail 
on  A.  Conkliug,  his  father-in-law,  to  give  a 
quitclaim  deed  of  the  same  lot  to  Tiffany.  The 
1  witness  asked  Irwin  if  he  did  not  think  Gil- 
bert would  get  his  deed  first  recorded,  and 
Irwin  answered,  that  as  Gilbert  was  an  infirm 
man,  he  thought  he  would  not.  The  next  day 
Irwin  and  Tiffany,  with  Porter  and  Jones, 
came  to  the  house  of  the  witness  for  a  deed, 
and  Tiffany  brought  a  deed  ready  drawn  for 
Conkling  to  execute,  and  paid  a  sum  of  money, 
which  Irwin  furnished,  and  gave  his  note  for 
the  balance  of  the  consideration  to  Conkling. 
who,  at  first,  refused  to  take  it,  but  Irwin  tell- 
ing him  that  he  would  see  it  paid,  he  accepted 
it.  Tiffany  at  that  time  worked  as  a  hired 
man  for  Irwin  on  his  farm.  When  the  note 
became  due  the  witness  called  on  Tiffany  for 
payment,  who  said  the  money  was  to  come 
from  Irwin,  who  was  absent. 

The  defendant  then  gave  in  evidence  a  deed 
of  bargain  and  sale  and  quitclaim  for  the  lot 
in  question,  dated  22d  January,  1807,  and  re- 
corded 7th  November,  1808,  from  Tiffany  to 
Noah  Murray,  his  heirs  and  assigns.  And 
Murray,  being  called  as  a  witness  by  the  plaint- 
iff, testified  that  Tiffany,  at  the  time  he-  gave 
the  deed,  was  in  the  employ  of  Irwin,  and 
conveyed  the  lot,  at  the  instance  of  Irwin,  to 
enable  him  (Murray)  to  settle  for  Irwin  a  debt 
due  from  Irwin  in  Cayuga  County.  But  this 
object  having  failed,  Irwin  directed  the  wit- 
ness to  sell  the  lot  for  the  best  price  he  could 
obtain.  The  witness  gave  no  consideration  for 
the  lot,  and  afterwards  sold  it  to  Walter  Hunt, 
and  accounted  to  Irwin  for  the  proceeds  of 
the  sale.  The  defendant  gave  in  evidence  a 
deed  from  Murray  to  Thomas  Butler,  for  the 
north  half  of  the 'lot,  dated  21st  October.  1808, 
recorded  7tfi  November  following,  and  a  like 
deed  of  the  same  date  from  Murray  to  Walter 
Hunt  for  the  south  half  of  the  lot,  which  was 
recorded  5th  February,  1811. 

Murray  being  again  examined,  stated  that 
he  negotiated  the  sale  of  the  whole  lot  to 
Hunt,  who  requested  Butler  to  join  with  him 
in  *the  purchase,  and  the  deeds  were  |*4*»S> 
accordingly  made  to  each  one  for  his  half  of 
the  lot. 

The  defendant  then  gave  in  evidence  a  deed 
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from  Hunt  to  him,  dated  llth  August,  1809, 
for  the  whole  of  lot  No.  78,  for  the  considera- 
tion of  $3,500.  A  witness  testified  that  when 
Hunt  and  the  defendant  were  in  treaty  for  the 
sale  and  purchase  of  the  premises,  D.  Throop 
told  the  defendant  that  Gilbert  (the  lessor)  had 
a  claim,  and  advised  him  to  search  the  records. 
The  defendant,  as  he  said,  searched  the  rec- 
ords, but  found  no  deed  from  Conkling  to 
Irwin,  and  Throop  then  said,  if  he  could  find 
no  such  deed  on  record,  he  might  buy  with 
safety. 

Throop  deposed  that  when  Hunt  was  nego- 
tiating with  Murray  for  the  purchase  of  the 
lot  in  question,  he,  the  witness,  was  informed, 
though  not  from  Gilbert,  that  it  was  the  same 
lot  which  he  claimed,  and  the  witness  told 
Hunt  that  Gilbert  (the  lessor)  had  title  to  the 
lot,  and  that  he  had  better  be  cautious  about 
the  purchase.  The  witness  communicated  to 
Gilbert  the  facts  as  to  the  purchase  by  Hunt, 
and  received  a  letter  from  Gilbert,  stating  that 
he  had  a  good  title  without  any  defect,  except 
that  his  deed  had  not  been  recorded  in  time. 
Afterwards,  when  the  defendant  was  about 
purchasing  the  lot  from  Hunt,  the  witness 
called  on  Hunt  and  read  to  him  the  letter  from 
Gilbert  ;  and  he  also  told  the  defendant  that  he 
had  received  such  a  letter  from  Gilbert,  and 
mentioned  its  contents  to  the  defendant,  and 
cautioned  him  not  to  buy  of  Hunt,  as  Gilbert 
had  the  true  title. 

A  verdict  was  taken  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court, 
as  to  the  sufficiency  of  notice  to  the  defend- 
ant of  the  title  of  the  lessor  of  the  plaint- 
iff. 

The  case  was  submitted  to  the  court  without 
argument. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court : 

The  points  submitted  to  the  court,  on  the 
part  of  the  defendant,  in  opposition  to  the 
plaintiff's  claim  of  title  are, 

1.  That  the  deed  first  registered  must,  at  all 
events,  prevail  against    an  unregistered  deed  ; 
the    statute    having    declared    the    latter,  as 
against  the  former,  fraudulent  and  void. 

2.  That  the  defendant  was  a  bona  fide  pur- 
chaser without  notice. 

3.  That  if    he  had  notice,  the  lessor  of    the 
plaintiff  cannot  avail  himself  of  that  fact,  in  a 
court  of  law. 

Neither  of  these  objections  appear  to  be  well 
founded. 

46O*]  *1.  The  facts  in  the  case  establish 
the  conclusion  that  the  defendant  and  every 
other  person,  through  whom  he  derived  title, 
had,  at  time  of  their  purchase,  actual  notice 
of  the  prior  conveyance  to  Irwin  &  Gilbert. 
The  purchase  of  Tiffany  had  every  appearance 
of  a  gross  fraud.  Conkling  had,  as  early  as 
1796,  sold  the  lot  to  Irwin.  for  the  considera- 
tion of  £480,  or  $1,200  ;'  and,  in  1804,  he  gave 
a  quitclaim  deed  of  the  same  lot  to  Tiffany 
for  the  consideration  of  one  hundred  dollars. 
It  appears  that  Tiffany  was  a  hired  man  in 
the  service  of  Irwin,  and  the  purchase  was 
effected  at  the  instance  of  Irwin,  for  the 
avowed  purpose  of  defeating  the  operation  of 
a  deed  he  had  previously  given  to  the  lessor  of 
the  plaintiff.  Irwin  furnished  the  money  and 
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Tiffany  was  only  a  nominal  trustee  to  Irwin, 
and  the  instrument  of  his  fraud.  The  next 
conveyance  in  the  chain  of  the  defendant's 
title  is  the  deed  from  Tiffany  to  Murray  ;  but 
as  Murray  purchased  at  the  instance  of  Irwin, 
and  gave  no  consideration,  he  was  not  a  pur- 
chaser for  a  valuable  consideration  within  the 
act,  and  was  also  a  mere  nominal  trustee  for 
Irwin.  The  next  conveyance  was  from  Mur- 
ray to  Hunt,  from  whom  the  defendant  pur- 
chased. While  Hunt  was  in  negotiation  with 
Murray  for  the  purchase  of  the  lot,  he  was  in- 
formed that  Gilbert,  the  lessor,  claimed  the 
lot,  and  had  title,  and  was  cautioned  against 
purchasing.  He,  notwithstanding,  purchased 
and  took  a  quitclaim  deed,  and  gave  a  trifling 
consideration.  And  when  the  defendant  pur- 
chased from  Hunt  he  was  informed  by  a  wit- 
ness that  he  had  a  letter  from  the  lessor  of  the 
plaintiff,  stating  particulars,  and  informing 
him  that  he  had  a  good  title  without  defect, 
except  that  his  deed  had  not  been  recorded  in 
season.  The  contents  of  this  letter  were  stated 
to  the  defendant,  and  he  was  cautioned  against 
buying  of  Hunt,  as  Gilbert  was  the  true 
owner. 

It  ought  further  to  be  observed  that  the 
deed  from  Irwin  to  Gilbert  was  recorded  as 
early  as  1805,  and  before  even  Tiffany  had 
undertaken  to  sell  to  Murray. 

These  facts  put  the  point  of  actual  notice 
beyond  all  controversy  ;  and  the  only  question 
is,  whether  the'se  several  conveyances,  under 
which  the  defendant  claims,  and  which  are  so 
infected  with  fraud,  are  to  be  sustained  in  a 
court  of  law,  merely  because  he  can  show  a 
priority  of  registry. 

2.  We  have  always  taken  it  for  granted  with- 
out any  formal  discussion,  that  notice  would 
supersede  the  prior  registry,  even  in  a  court 
*of  law.  But  as  the  point  is  now,  for  [*4O1 
the  first  time,  distinctly  raised  in  this  court,  it 
may  merit  some  consideration. 

It  may  be  assumed,  as  a  settled  principle  in 
the  English  law,  that  where  a  subsequent  pur- 
chaser, whose  deed  is  registered,  had  notice  at 
the  time  of  his  purchase  of  a  prior  registered 
deed,  the  prior  deed  shall  have  the  preference: 
for  the  object  of  the  Register  Acts  is  to  give 
notice  to  subsequent  purchasers,  and  in  the 
case  stated  the  object  of  the  Act  is  answered, 
and  his  purchase  under  such  circumstances  is 
a  fraud.  It  is  considered  as  done  mala  fide, 
by  assisting  the  original  vendor  to  defraud 
the  prior  vendee  ;  and  the  courts  will  not  suf- 
fer a  statute  made  to  prevent  fraud  to  be  a 
protection  to  fraud.  It  may  often  be  a  ques- 
tion, what  facts  or  circumstances  will  amount 
to  notice  sufficient  to  charge  the  party  ;  but  if 
the  fact  of  notice  be  once  made  out,  there  is 
no  doubt  in  the  books,  but  that  as  against  such 
prior  deed,  the  subsequent  registered  convey- 
ance is  to  be  adjudged  fraudulent  and  void. 
This  principle  I  apprehend  to  be  equally  just 
and  solid,  and  it  cannot  but  excite  surprise 
that  the  French  ordinance  of  1747,  compiled 
under  the  auspices  of  so  excellent,  pure,  and 
distinguished  a  magistrate  as  Chancellor 
D'Aguesseau,  will  admit  of  nothing,  not  even 
of  the  most  actual  and  direct  notice,  to  coiin- 
tervail  the  prior  registry.  (Butler's  Note,  249, 
sec.  11  to  Co.  Litt.,  lib.  3,  Folio  edit.,  290  b, 
note  1.)  M.  Pothier  does  not  hesitate,  how- 
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•ever,  to  question  the  policy  and  equity  of  the 
ordinance.  (Traile  def>  Substitutions,  sec.  1, 
6.)  The  foundation  of  the  English  doctrine 
is  the  fraud  of  the  second  purchase  under  a 
knowledge  of  the  first  ;  and  when  that  ap- 
pears (as  it  will  in  almost  all  cases  where  the 
second  purchase  is  made  with  the  knowledge 
•of  the  first,  and  with  a  view  to  defeat  it),  it 
cannot  consist  with  the  honor  of  the  law,  or 
with  the  wisdom  of  the  administration  of 
justice,  that  the  fraud  should  remain  trium- 
phant. 

An  unregistered  deed  is,  in  no  case,  void  ;  it 
is  always  good  as  against  the  grantor  and  his 
heirs  ;  and  the  question  here  is  between  a  valid 
;and  fraudulent  deed.  The  case  of  I^e  Ne-oe  v. 
Le  New  was  decided  by  Lord  Hardwicke,  in 
1747,  and  it  contains  the  fullest  illustration 
and  the  most  decisive  vindication  of  the  rule. 
•(3  Atk.,  646;  I  Ves.,  64;  Amb.,  436,  S.  C.) 
He  says  that  the  rule  was  first  applied  to  the 
statute  of  27  Hen.  VIII.,  for  the  enrolment  of 
bargains  and  sales  ;  and  that  the  construction 
had  been  uniform,  that  if  a  subsequent  bar- 
gainee had  notice  of  a  prior  bargain  and  sale, 
he  was  equally  affected  with  the  notice,  as  if 
462*]  the  *prior  purchase  had  been  a  con- 
veyance by  feoffment.  When  the  Register 
Acts  were  introduced  the  same  rule  of  con- 
struction was  applied  to  them  ;  and  to  show 
the  absolute  necessity  of  the  construction, 
Lord  Hardwicke  supposes  the  case  of  a  pur- 
chaser of  lands  in  a  register  county,  employ- 
ing an  attorney  to  register  the  conveyance, 
who,  neglecting  to  do  it,  buys  the  estate  him- 
self, and  registers  his  own  conveyance  ;  and 
he  then  asks,  shall  this  be  allowed  to  pre- 
vail? To  allow  the  statute  to  have  this  effect 
would  be  permitting  it  to  be  made  the  instru- 
ment of  fraud,  and  would  shock  the  moral 
sense  of  mankind.  The  same  rule  as  to  notice 
must  be  applied  to  cases  arising  under  our 
Acts  relative  to  the  military  bounty  lands. 
The  object  of  the  registry,  under  these  Acts, 
was  not  only  to  detect  fraud,  but  "  to  prevent 
frauds  in  future  ;  "  and  the  effect  of  the  first 
registry  is  declared  in  the  very  terms  used  in 
the  statute  of  7  Anne,  ch.  20.  "in  cases  arising 
under  these  Acts,  it  has  always  been  assumed 
as  a  conceded  point,  that  notice  of  the  prior 
deed  would  supersede  the  effect  of  the  prior 
registry.  (Jack*f>n,  ei  dem.  Potter,  v.  Hubbard, 
1  Caincs'  Rep.,  82  ;  Jackmn,  ex  dem.  Humph- 
rey, v.  Given,  8  Johns.  Hep.,  137.) 

3.  The  only  point  that  remains  to  be  con- 
sidered in  this  case  'is,  whether  the  question 
of  notice  is  not  exclusively  of  equity  cogniz- 
ance. 

The  decisions  have  come  from  the  Court  of 
Chancery,  but  whenever  the  point  has  occur- 
red to  the  judges  of  the  courts  of  common  law. 
they  have  always  recognized  the  existence  and 
solidity  of  the  rule.  (Lord  Mansfield,  in  1 
Burr.,  474,  and  Lord  Kenyon,  in  Peake's  N. 
P.,  190,  191.)  And  if  the  question  of  notice 
be  a  question  of  construction  of  the  statute, 
and  not  merely  of  a  trust  or  equity  binding  on 
the  conscience,  the  cognizance  of  it  must  be- 
long equally  to  a  court  of  law.  The  desiun  of 
the  Act  was  to  give  notice,  by  means  of  the 
registry,  and  thereby  prevent  imposition,  mis- 
take and  fraud.  The  Court  of  Exchequer,  in 
v.  Sichttl*,  1  Str.,  0(54,  admitted  that  the 


statute  only  intended  to  give  such  notice  as 
would  prevent  fraud,  and  that  the  statute 
never  intended  to  relieve  a  purchaser  with 
notice,  though  the  first  deed  was  not  regis- 
tered. It  is,  therefore,  a  question  on  the  inter- 
pretation of  the  Registry  Acts,  and  upon  every 
sound  principle  courts  of  common  law  have 
cognizance  of  the  case.  Courts  of  law  and 
equity  are  equally  bound  to  give  statutes  a 
sound  interpretation,  in  prevention  of  the 
mischief,  and  are  equally  bound  to  carry  the 
intention  into  effect ;  and  the  courts  of  law 
have  Concurrent  jurisdiction  in  all  [*463 
cases  of  fraud.  Fraud  will  invalidate,  in  a 
court  of  law  as  well  as  in  a  court  of  equity, 
and  annul  every  contract  and  every  convey- 
ance infected  with  it.  The  ground  of  the  in- 
terference of  the  courts  in  these  cases  of 
notice,  is  the  fraud.  In  Fermor's  case,  3  Co., 
77,  it  was  resolved  that  a  fine  levied  by  fraud 
was  not  binding,  and  that  "  such  fraudulent 
estate  was  as  no  estate  in  judgment  of  law," 
and  it  was  declared  that  all  acts  and  deeds, 
judicial  as  well  as  extrajudicial,  if  mixed  with 
fraud,  were  void.  When  the  statute  says  that 
every  deed  not  recorded  shall  be  adjudged 
fraudulent  and  void  against  a  subsequent  pur- 
chaser for  valuable  consideration;  whose  deed 
shall  be  recorded,  it  undoubtedly  meant  a  sub- 
sequent purchaser  in  good  faith,  and  who  did 
not  purchase  with  a  fraudulent  intent.  A  sub- 
sequent purchaser,  mala,  Jidf,  was  not  within 
the  purview  of  the  Act,  and  not  intended  to 
be  protected  ;  for  the  statute  never  meant  to 
give  sanction  to  fraud,  or  to  render  a  fraudu- 
lent act  legal.  That  is  impossible.  Conse- 
quently, in  the  case  of  a  second  purchaser  with 
notice,  no  estate  passes  to  him  by  the  deed. 
•'Such  fraudulent  estate  is  as  no  estate  in 
judgment  of  law." 

Judgment  for  the  plaintiff. 

Cited  in— 8  Cow.,  2«4 ;  17  Wend.,  30 ;  2  Johns.  Ch., 
608  ;  10  N.  Y.,  518  ;  15  N.  Y..  364  ;  56  N.  Y.,  521  ;  65  N. 
Y.,  41 ;  6  Barb.,  78 ;  16  Barb.,  267 :  8  Abb.  Pr.,  166 ;  5 
Daly,  42;  2  Wood.  &  M.,  393;  39  Mo.,  110. 


JOHNS.  RKI-..  10. 


GIBBS  v.  LOOMIS. 

Attorneys — Of  Inferior  Court — Privilege  From 
Arrest. 

The  privilesre  of  attorneys  of  inferior  courts  from 
arrest  by  process  from  the  Supreme  Court,  does 
not  extend  beyond  the  time  of  their  necessary  at- 
tendance on  those  courts. 

THIS  was  an  action  of  trespass,  assault  and 
battery,  &c.  The  defendant  pleaded  that 
he  was,  before  the  filing  of  the  plaintiff's  bill, 
and  at  this  time  is,  an  attorney  of  the  Court  of 
Common  Pleas  of  Washington  County,  «fcc.,  at- 
tending to  divers  pleas  and  affairs,  &c.,  of  per- 
sons prosecuting  and  defending  them  as  their 
attorney,  &<:.,  and  that  he  and  all  other  attor- 
neys of  that  court  while  so  prosecuting  and  de- 
fending, according  to  the  custom  of  the  same 
court,  «fcc.,  should  not,  nor  ought  to  be  drawn  or 
compelled, nor  at  any  time  past  have  been  drawn 
or  compelled,  against  their  will,  to  answer  be- 
fore any  justice  or  other  judges  whatsoever, 
except  before  the  said  Court  of  Common  Pleas, 
nor  any  plea,  plaint  or  demand,  which  does 
not  touch  the  right  of  the  people.  &<•.,  pleas 
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of  freehold  and  felonies  only  excepted  ;  and 
this  he  is  ready  to  verify,  wherefore  he  prays 
judgment  if  he  ought  to  answer,  <fec. 

To  this  plea  there  was  a  demurrer  and  join- 
der in  demurrer,  and  the  same  was  submitted 
to  the  court  without  argument. 

464*]  *Per  Curiam.  The  privilege  of  the 
officers  from  inferior  courts  from  arrest  by 
process  of  this  court  has  never  been  ex- 
tended beyond  the  time  of  their  necessary  at- 
tendance on  those  courts.  They  have  no  ex- 
clusive perpetual  privilege  as  against  the 
jurisdiction  of  this  court. 

Judgment  of  respondeas  ouster. 


FOWLER  v.  HUNT. 

Statute  of  Limitations  —  Return  from  Abroad  — 
Provisc  in  Statute. 

Where  a  debt  is  contracted  abroad  by  a  person 
residing  out  of  the  Stare,  and  the  debtor  after- 
wards comes  within  the  State  publicly,  and  so  that 
the  creditor  with  ordinary  diligence  and  due  means 
might  arrest  him.  it  is  a  return  into  this  State  with- 
in the  meaning  of  the  proviso  in  the  5th  section  of 
the  statute  of  limitations  (sess.  24,  ch.  183),  and  the 
statute  begins  to  run  from  the  time  of  such  return 
against  the  plaintiff's  demand. 

Citation—  3  Johns.,  267. 


was  au  action  of  assumpsit  on  a  prom- 
-L  issory  note,  made  by  the  defendant  at 
Demarara,  in  South  America,  for  1,050  guil- 
ders, Holland  currency,  the  loth  September, 
1792,  and  payable  to  the  plaintiff  or  order  two 
months  after  date.  The  defendent  pleaded 
non  assumpsit  and  non  actio  accredit  infra  sex 
annos.  The  plaintiff  replied  that  when  the 
cause  of  action  accrued,  the  defendant  was  out 
of  the  State,  to  wit  :  at-  Demarara,  and  there 
resided  until  his  return  to  this  State,  and  the 
defendant  brought  this  action  within  six  years 
after  such  return  of  the  defendant  to  this  State: 
to  this  replication  the  defendant  rejoined,  and 
took  issue  thereon. 

It  was  proved,  at  the  trial,  that  in  March, 
1804,  the  defendant  hired  of  the  witness  a  farm 
at  New  Rochelle,  in  Westchester  County,  of 
which  he  took  possession  and  occupied  about 
two  years,  and  the  witness  understood  that  the 
defendant  had  the  preceding  winter  come  to 
this  country  with  his  family,  from  Demarara, 
with  intent  to  reside  here.  The  witness  on  his 
cross-examination,  said  he  had  heard  of  the 
defendant's  being  in  Westchester  on  a  visit  in 
1802  or  1803,  and  did  not  see  him  until  he  hired 
the  farm  in  1804.  Another  witness  testified 
that  both  parties  formerly  resided  in  Dema- 
rara ;  that  it  was  about  eight  years  since  the 
defendant  returned  ;  that  he  saw  him  about 
two  years  before,  about  the  year  1802,  when  he 
was  here  without  his  family. 

On  the  part  of  the  defendant  it  was  proved 
that  the  defendant  was  here  in  May,  1793,  and 
staid  about  three  months.  Both  parties  came 
from  Demarara  to  New  York  in  the  same 
vessel.  The  defendant  returned,  but  the  plaint- 
iff has  resided  here  ever  since.  In  1802  the  de- 
fendant again  came  here  and  resided  from  Au- 
gust to  December,  having  left  his  family  in 
465*]  Demarara  and  he  *staidtwodaysatthe 
plaintiff's  house.  That  in  the  autumn  of  1803, 
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he  returned  here  with  his  family,  since  which 
time  he  has  continued  to  reside  here. 

The  suit  was  commenced  the  9th  May,  1809. 
A  verdict  was  taken  for  the  plaintiff  subject  to 
the  opinion  of  the  court  on  the  case  above 
stated. 

Mr.  P.  W.  Raddiff,  for  the  plaintiff,  con- 
tended that  the  defendant's  coming  to  this  State 
in  1793  and  1802,  in  the  manner  stated  in  the 
case,  was  not  such  a  ' '  return  into  this  State  " 
as  is  contemplated  by  the  proviso  to  the  5th 
section  of  the  Act  (sess.  24,  ch.  183),  and  that 
the  statute  did  not,  therefore,  begin  to  run 
against  the  plaintiff's  demand,  until  the  de- 
fendant came  to  reside  here  in  August,  1803. 
The  return  within  themeaningof  the  Act,  is  not 
a  secret,  casual  or  temporary  coming  within  the 
State,  and  by  one  who  resided  abroad.  The 
only  reasonable  and  convenient  rule  is,  that  the 
statute  shall  begin  to  run  from  the  time  the  party 
returns  with  intent  to  reside  within  the  State. 
It  is  true  that  the  plaintiff  knew  the  defendant 
was  here  in  the  summer  of  1802,  and  might 
have  arrested  him.  The  defendant  has  the 
advantage  of  a  strong  case  in  point  of  fact,  on, 
which  the  court  will  settle  the  rule  on  princi- 
ples of  convenience  and  policy. 

Mr.  Wells,  contra,  was  stopped  by  the  court. 

Per  Curiam.  This  is  a  clear  case.  The  de- 
fendant was  in  the  State  in  1793  and  in  1802, 
with  the  knowledge  of  the  plaintiff,  and  in  his 
company,  and  might  have  been  arrested  at  the 
pleasure  of  the  plaintiff.  Either  of  those  in- 
stances was  "  a  return  into  this  State,''  within 
the  proviso  to  the  fifth  section  of  the  statute  of 
limitations,  and  sufficient  to  cause  the  statute 
to  commence  running  against  the  plaintiff's  de- 
mand. The  word  "return"  applies  as  well  ta 
persons  coming  from  abroad,  where  they  had 
resided,  as  to  citizens  of  this  State  going^ 
abroad  for  a  temporary  purpose  and  then  re- 
turning. (Ruggles  v.  'Heeler,  3  Johns.  Rep. , 
267.)  The  coming  from  abroad  must  not  be 
clandestine,  and  with  an  intent  to  defraud 
the  creditor  by  setting  the  statute  in  operation 
and  then  departing.  It  must  be  so  public  and 
under  such  circumstances  as  to  give  the  cred- 
itor an  opportunity,  by  the  use  of  ordinary 
diligence  and  due*means,  of  arresting  [*4(56 
the  debtor.  All  that  was  done  in  this  case,  and 
the  defendant  is,  accordingly,  entitled  to  judg- 
ment. 

Judgment  for  the  defendant.1 

Overruled— 10  How.  Pr.,  523. 

Cited  in— 20  Johns.,  48 :  4  Denio,  579  ;  2  Barb.  Cb... 
486:  2  Sand.  Ch..  66 ;  ION.  Y.,  103;  2  Barb..  313;  2 
Sand.,  524 ;  6  Leg.  Obs.,  73 ;  7  Leg.  Obs.,  280 ;  5  Mason. 
155;  22  Mich.,  193. 


'  JACKSON,  ex  dem.  FOSDICK,  v.  WEST. 

Registration — Salt  Springs — Omission  to  Record 
Leases  and  Transfers — Renders  Void  Only 
Against  bona  fide  Purchasers. 

The  Act  passed  5th  of  April,  1810.  sess.  33,  ch.  181, 
concerning  the  Onondaga  Salt  Springs,  required 

1.— See  White  v.  Bailey,  3  Mass.  Rep.,  271. 


NOTE.—  Unrecorded,  deed— Good  against  all  lint 
bona  fide  purchasers.  See  Jackson  v.  Bonnell,  & 
Johns.,  163,  note. 
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that  "  all  leases  of  the  said  lots,  and  all  transfers 
thereof,  should  be  recorded  within  24  hours  after 
the  execution  thereof,  in  the  town  clerk's  office, 
&c.,  or  that  in  default  the  same  should  be  deemed 
void;"  it  was  he'd  that  a  neglect  to  have  an  as- 
signment for  a  lease  recorded,  rendered  it  void 
only  against  hona  fide  purchasers.  And  see  Act, 
sess.  34,  ch.  76,  sec.  13. 

Citations— Act,  sess. 33,  ch.  Ill;  Act,  sess.  34,  ch. 
76,  sec.  13 ;  Stat.,  27  Eliz ;  ante,  197. 

THIS  was  an  action  of  ejectment  for  a  lot  of 
land  in  the  town  of  Salina,  in  the  County 
of  Onondaga. 

The  plaintiff  produced  and  proved  a  lease  by 
Thomas  H.  Rawson,  superintendent  of  the 
Onondaga  Salt  Springs,  in  behalf  of  the  people 
to  Isaiah  Bunce,  for  the  premises  in  question, 
dated  7th  May,  1808,  to  hold  from  the  21st 
June.  1807,  to  the  20th  June,  1818.  The 
plaintiff  produced  an  assignment  of  the  lease 
from  Bunce  to  the  lessor  of  the  plaintiff,  dated 
the  24th  April,  1811,  and  approved  by  the  Su- 
perintendent. 

The  defendant  objected  that  the  assignment  I 
ought  to  have  been  recorded  in  the  office  of  the  | 
clerk   of  the  town  of  Salina  within   twenty-  j 
four  hours  after  the  execution  thereof.     The  ! 
12th  section  of  the  Act  concerning  the  Onou- : 
daga  Salt  Springs  (sess.  33,  ch.  16i),  passed  5th 
April,  1810,  required   "  that  all  leases  of  the 
said  salt  lots  and  all  transfers  thereof,  shall  be 
recorded  within  twenty-four  hours  after  the  ex- 
ecution  thereof,  in  the  town  clerk's  office  of 
Salina  at  the  expense  of  the  lessee  or  assignee, 
and  that  in  default  thereof  the  same  shall  be 
void.''     That  this  assigment,  not  having  been 
recorded,  must  be  deemed  void. 

The  plaintiff  then  read  in  evidence  the  13th 
section  of  the  Act  passed  the  28th  March,  1811, 
sess.  34,  ch.  76,  concerning  the  Salt  Springs, 
which  requires  every  transfer  of  a  lot  to  be  re- 
corded, &c.,  and  declaring  that  "in  default 
thereof,  it  shall  be  deemed  fraudulent  and  void 
as  against  any  subsequent  bona  fide  pur- 
chaser." 

A  verdict  was  taken  for  the  plaintiff  subject 
to  the  opinion  of  the  court  on  the  case  above  j 
stated. 

Mr.  Kdlogy  for  the  plaintiff. 

Mr.  I.  Hamilton,  contra. 

467*J  *  Per  Curium.  The  better  construction 
of  Uic  Act  of  the  5th  April,  1810,  is,  that  the  ! 
omfssion  to  record  the  assignment  only  ren- 
dered  it  void,  as  against  bona  fide  purchasers, 
or  mortgagees  without  notice.  None  of  the 
registering  Acts  have  been  considered  as  de-  ' 
stroying  the  conveyance  as  between  the  parties 
to  it,  from  the  omission  to  record  it.  The 
record  was  only  intended  for  the  benefit  of 
purchasers  and  creditors.  It  could  be  of  no  ', 
other  use,  and  the  Act  of  1811.  which  repeals 
the  Act  of  1N10,  and  makes  a  new  provision  for 
the  case  of  leases  at  the  Salt  Springs,  declares 
that  transfers  not  recorded  should  be  deemed 
fraudulent  and  void  as  against  Itomi  fidt  pur- 
chasers. This  may  be  considered  us  a  more 
full  and  clear  explanation  of  the  provisions  in 
the  former  Act  ;  and  as  the  defendant  in  this 
case  sets  up  no  title,  nor  pretends  to  any  pur- 
chase, he  ought  not  to  lie  permitted  to  set  up  tin- 
want  of  a  registry  to  defeat  the  plaintiff's  title. 
Fraudulent  conveyances  are  declared  by  the 
statute  27  Kliz.  to* be  void  ;  yet  a  title  derived 
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through  them  will,  in  many  cases,  be  sup- 
ported. (Ante,  197.)  The  courts  are  to  con- 
strue the  Act  not  so  literally  as  to  work  injus- 
tice, but  so  liberally  as  to  prevent  the  mischief 
and  advance  the  remedy. 

Judgment  for  tlie  plaintiff. 
Cited  in— 10  N.  Y.,  539 ;  56  N.  Y.,  531 ;  5  Daly,  42. 


WOOSTER  v.  VAN  VECHTEN. 

Construction  of  Special  Statute.   . 

The  proviso  of  the  Act  (sess.  28,  ch.  55,  sec.  9)  ex- 
empting from  toll,  for  passing  the  bridge  over  the 
Schoharie  Kill,  "  all  persons  drawing  firewood  for 
their  own  family  use,"  extends  as  well  to  a  person 
drawing  his  firewood  at  one  time  with  the  assist- 
ance of  his  neighbors  and  others  hired  for  the  pur- 
pose, as  if  he  himself  drew  but  one  load  in  one  day. 

Citation— Act,  sess.  28,  ch.  55,  sec.  9. 

IX  ERROR,  on  certiorari  from  a  justice's 
court.  Van  \  echten  brought  an  action 
against  Wooster,  before  the  justice,  for  money 
had  and  received  to  the  use  of  the  plaintiff. 
The  defendant  below  was  a  toll-gatherer,  and 
he  proved  that  the  sum  of  three  dollars,  de- 
manded by  the  plaintiff,  was  paid  to  him  as  a 
pledge,  or  by  way  of  indemnity,  for  the  toll 
Of  certain  sleighs,  passing  on  a  certain  day, 
over  the  bridge  across  the  Schoharie  Creek, 
near  the  court  house,  employed  by  the  plaintiff 
in  drawing  firewood  ;  and  that  the  toll  had 
been  previously  demanded  by  the  defendant. 
The  plaintiff  proved  that  when  the  defendant 
demanded  the  toll,  the  plaintiff  questioned  his 
right,  and  the  defendant  said  he  had  express 
directions  not  to  let  the  plaintiff  pass  that  day 
with  the  sleighs,  without  his  paying  toll  ;  upon 
which  the  plaintiff  paid  three  dollars  ;  that  the 
plaintiff  on  that  day  had  a  "bee"  for  drawing 
firewood ;  and  the  wood  was  drawn  into  his 
yard.  It  did  not  appear  to  *whom  the  [*468 
land  from  whence  the  wood  was  taken  be- 
longed. It  was  objected  by  the  defendant 
that  the  three  dollars  had  not  been  demanded 
of  him  before  the  suit  was  commenced.  The 
justice  gave  judgment  for  the  plaintiff  below 
for  three  dollars  and  the  costs. 

Per  Curiam.  The  provisio  in  the  Act  under 
which  the  toll  was  demanded  (Act,  sess.  28, 
ch.  55,  sec.  9)  exempts  from  the  payment  of 
toll  "all  persons  drawing  firewood  for  their 
own  family  use."  It  was  proved  that  toll  was 
demanded  for  the  sleighs  in  the  employment 
of  the  plaintiff  below,  drawing  firewood;  and 
that  the  plaintiff  had  that  day  what  was  termed 
in  that  part  of  the  country  a  "bee,"  for  draw- 
ing firewood  ;  and  that  the  wood  was  taken 
into  his  yard.  The  Act  will  extend  its  exemp- 
tion to  a  person  drawing  his  firewood  at  one 
time,  with  ilie  assistance  of  his  neighbors  and 
others,  hired  for  the  purpose,  equally  as  if 
only  one  load  had  been  drawn  by  him  in  one 
day.  The  fact  that  the  wood  "was  for  tlie 
family  use  of  the  plaintiff,  is  necessarily  to  be 
inferred  from  the  testimony  in  tlie  ease:  the 
three  dollars,  therefore,  which  had  been  de- 
livered by  the  plaintiff  to  the  defendant,  to 
meet  the  defendant's  dcmiind  for  toll,  was  so 
much  money  had  and  received  to  the  plaintiff's 
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use ;  and  the  judgment  of  the  court  below  was 
•correct  and  just. 

Judgment  affirmed. 


SIMMONS  0.  BORLAND. 

Stakeholder    Liable  for    Money  Deposited  with 
him,  under  Statute, 

In  an  action  for  money  had  and  received,  to  re- 
cover back  money  deposited  with  a  stake  holder,  as 
a  bet,  on  a  horse-race,  under  the  Act  (sess.  25,  ch. 
44),  the  defendant  cannot  set  up,  in  his  defense,  that 
he  has  .paid  over  the  money  to  the  winner  without 
notice. 

Citation— Act,  sess.  25,  ch.  44. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Borland  sued  Simmons,  before 
the  justice,  to  recover  twenty-five  dollars,  de- 
livered by  the  plaintiff  to  the  defendant,  as  a 
stakeholder,  on  a  bet  on  the  event  of  a  race  to 
be  run  between  two  horses.  The  defendant, 
in  his  plea,  acknowledged  that  he  received  the 
money  of  the  plaintiff,  and  that  he  had  not  re- 
delivered  it  to  him  ;  but  had  paid  it  over  to  the 
person  who  had  won  the  race,  which  had 
been  fairly  run  and  won  by  him.  The  justice 
.gave  judgment  for  the  plaintiff. 

Per  Curiam.  On  the  facts  disclosed  in  the 
•defendant's  plea,  the  plaintiff  was  entitled  ty> 
judgment.  The  Act  (sess.  25,  ch.  44)  declares 
horse-racing  for  money  a  nuisance,  and  makes 
469*]  the  stake  *holders  indictable,  and  de- 
clares all  contracts  on  account  of  any  money 
bet  or  staked  on  such  races  void  in  law,  and 
authorizes  the  party  to  recover  back  the  money 
paid  on  such  unlawful  race  or  game.  The  in- 
ference from  the  plea  is  that  the  stake  holder 
paid  over  the  money  after  the  plaintiff  had  de- 
manded it ;  and  there  is  no  pretense  that  it 
was  paid  over  without  notice  ;  nor  would  the 
stake  holder  be  permitted  to  set  up  any  such 
defense.  He  received  the  money  in  the  first 
instance  in  his  own  wrong. 

Judgment  affirmed. 

Cited  in— 7  Cow.,  497;  3  Wend.,  495;  1  Hall,  306;  8 
Leg.  Obs.,  180. 


DAYTON  ET  AL.  v.  NICHOLS. 

One  wJio  Advances  Money  to  Insolvent  to  Pay 
Costa  of  Proceedings  under  Insolvent  Act  has 
no  Preference. 

The  provision  in  the  Insolvent  Act,  that  the 
•charges  of  proceedings  under  the  Act  are  first  to  be 
paid  by  the  assignees,  extends  only  to  those  ser- 
vices  made  necessary  by  the  Act,  and  which  accrue 
to  third  persons,  who  are  bound  to  perform  the 
services,  as  the  State  printer  or  commissioner. 

A  person  who  advances  money  for  the  insolvent 
at  his  request,  to  pay  the  fees  of  the  printer  and 
commissioner,  is  notentitled  to  this  peculiar  pref- 
erence :  but  must  come  in  for  the  money  lent  as  a 
.general  creditor. 

Citation— Insolvent  Act. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  Nichols  brought  an  action  before 
the  justice  against  Dayton  and  others,  as- 
signees of  Elisha  Nichols,  an  insolvent  debtor ; 
and  stated  his  demand  to  be  for  moneys  paid 
at  the  request  of  the  insolvent,  to  enable  him 
to  obtain  his  discharge,  and  for  moneys  lent 
to  the  insolvent  and  his  assignees,  on  request. 
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The  defendant  pleaded  non  assumpsit,  and 
that  no  moneys  had  come  to  their  hands  suffi- 
cient to  satisfy  the  plaintiff's  demand,  and 
other  contingent  expenses ;  and  that  all  the 
moneys  received  by  the  defendants  had  been 
applied  to  such  expenses.  It  was  proved  that 
the  plaintiff  had  paid  for  the  insolvent,  at  his 
request,  nineteen  dollars  for  the  charges  of 
printers  for  advertising,  according  to  the  di- 
rections of  the  Insolvent  Act,  and  for  the  com- 
missioner's fees  under  the  Act ;  that  the  as- 
signees had  sold  property  of  the  defendant  on 
a  credit,  which  had  expired  before  the  suit 
was  brought,  to  the  amount  of  one  hundred 
dollars  ;  that  they  had  purchased  at  the  sale  to 
the  value  of  twenty  dollars,  and  had  received 
a  further  sum  of  five  dollars ;  and  that  they 
had  in  their  hands  proceeds  of  the  property 
of  the  defendant,  more  than  sufficient  to  sat- 
isfy the  plaintiff's  demand.  That  a  meeting  of 
the  assignees,  pursuant  to  the  Act,  was  held 
for  the  purpose  of  distributing  among  the 
creditors  the  avails  of  the  insolvent's  estate, 
and  the  plaintiff  requested  the  payment  of  the 
nineteen  dollars,  pursuant  to  an  order  of  the 
commissioner  for  that  purpose  ;  and  one  of  the 
assignees  promised  to  pay  the  same  to  the 
plaintiff.  The  justice  gave  judgment  for  the 
plaintiff  for  nineteen  dollars. 

*Per  Curiam.  The  demand  of  the  [*47O 
plaintiff  below  was  not  for  "charges  of  the 
proceedings  under  the  Insolvent  Act  ;"  but  he 
had  advanced  money  to  satisfy  those  charges. 
This  demand,  according  to  his  own  declara- 
tion, was  for  money  lent  to  the  insolvent,  and 
he  could,  therefore,  come  in  only  as  a  general 
creditor;  and,  by  the  Act,  all  costs  of  suit, 
and  charges  of  proceedings  under  the  Act,  and 
expenses  of  the  assignees,  and  a  reasonable  al- 
lowance for  their  trouble,  were  all  to  be  paid 
before  any  dividend  among  the  general  cred- 
itors, who  are  then  to  be  paid  in  proportion  to 
their  respective  debts.  If  the  plaintiff  could 
come  in  only  as  a  general  creditor,  he  clearly 
showed  no  right  of  action,  for  no  dividend 
had  been  declared,  in  which  his  right  or  de- 
mand had  been  liquidated,  and  the  proportion 
due  to  him  ascertained.  The  error  in  the  court 
below  consisted  in  considering  the  loan,  or 
advances  of  the  plaintiff  to  satisfy  the  fees  of 
the  printer  and  the  commissioner,  the  same  as 
charges  of  proceedings  under  the  Act.  Tfeese 
charges  mean  those  which  are  rendered  ne- 
cessary by  the  Act,  and  accrue  to  third  per- 
sons who  are  bound  to  perform  the  services, 
such  as  the  State  printer  and  commissioner. 
A  private  loan  to  the  insolvent  to  pay  those 
charges,  is  a  voluntary  act  of  friendship,  and 
is  not  entitled  to  that  peculiar  preference. 
Whoever  advanced  money  for  those  purposes 
did  it  on  the  credit  of  the  insolvent,  and  must 
stand  on  the  same  footing  with  the  other  cred- 
itors. 

Judgment  reversed. 


FREEMAN  v.  CORNWALL. 

Overseer  of  Highway  not  Liable  for  Judicial  Acts. 

NOTE.— Judicial  officers— Personal  liability  of.  See 
Wallsworth  v.  M'Cullough,  ante,  93,  note,  and  au- 
thorities there  cited. 
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A  private  action  will  not  lie  against  an  overseer 
of  the  highway  for  adjudging  a  person  in  default  in 
not  working  as  required,  and  complaining  to  a 
magistrate,  and  causing  a  warrant  of  distress  to  be 
issued,  under  the  llth  sec.  of  the  Act  to  Regulate 
Highways  (sess.  24,  ch.  186).  It  seems  that  this  pro- 
ceeding may  be  reviewed  by  this  court  on  certio- 
rari,  and  sec  aside  if  not  well  founded. 


Citations— Act,  sess.  24,  ch. 
474. 


8,  sec.  11 :  3  Johns. 


IN  ERROR,    on  certiorari  from  a  justice's 
court.     Cornwall    brought    an  action  of 
trespass  on  the  case  against  Freeman,  before 
the  justice,  for  taking  hay  belonging  to  the 
plaintiff,  under  pretense  of  being  pathmaster, 
<fcc.     The  plaintiff  proved  that  a  constable  took 
and  sold  two  stacks  of  hay  belonging  to  the  ! 
plaintiff,  by  virtue  of  a  warrant  issued  by  a  j 
justice  of  the  peace  on  the  complaint  of  the 
defendant,  a  pathmaster,  against  the  plaintiff ; 
471*]  that  the  hay  *was  worth  thirty-six  dol- 1 
lars,  and  was  sold  by  the  constable,  at  auction,  | 
for  one  dollar  and  sixty-two  cents.  The  plaint- 
iff had  been  warned  to  work  on  the  highway 
one  da}~,  which  he  did  ;  and  was  afterwards 
warned  to  work  another  day.     The   plaintiff 
was  not  present  on  that  day,  but  his  son  was 
there.     Several   witnesses  were  examined  on 
both  sides,  and  the  justice  gave  judgment  for 
the  plaintiff  for  twenty -five  dollars. 

Mr.  Lufih,  for  the  plaintiff  in  error,  cited  1 
Johns.  Rep.,  474;  3  Caines'  Rep.,  170. 

Mr.  Foot,  contra,  cited  1  Johns.  Rep.,  345. 

Per  Curiam.  The  act  of  the  defendant  be- 
low, for  which  he  was  sued,  was  for  adjudg- 
ing the  plaintiff  in  default  in  not  working  on 
the  highway,  as  required  by  law ;  and  for 
complaining  to  a  magistrate,  and  causing  a 
warrant  of  distress  to  be  issued  in  pursuance 
•of  the  Act  to  Regulate  Highways.  (Sess.  24, 
ch.  186,  sec.  11.)  But  the  defendant 'was  not 
answerable,  in  a  private  action,  for  any  error 
of  judgment  in  the  execution  of  his  trust,  as 
an  overseer  of  the  highway.  He  is  only  re- 
sponsible for  any  neglect  or  refusal,  under  the 
llth  section  of  the  Act,  which  subjects  him, 
in  such  case,  to  a  penalty.  This  seems  to  be 
the  opinion  of  the  court  in  the  case  of  Bouton 
v.  Neilson,  3  Johns.  Rep.,  474.  Perhaps  his 
proceedings  might  have  been  reviewed  on  a 
tertinrari,  and  set  aside  if  not  well  founded. 
But  a  private  suit  will  not  lie  against  an  over- 
seer of  highways,  for  adjudging  a  party  in  de- 
fault, and  making  his  complaint.  It  will  lie 
only  in  the  cases  provided  in  the  statute. 

Judgment  reverted. 
Cited  in— 7  Barb.,  339;  Irt  Mich.,  236. 


McLEAN  ANM>  FERINE  P  WALKER. 

1.  Pledge  of  Xotf — Trorer  lif*  for  Refusal  to 
Return.  2.  Kride.nw—  Where  Written  'Contract 
i*  not  Ambiguvut,  Parol  not  Admi*xible. 

Where  a  written  agreement,,  dated  2d  of  Septem- 
ber. 1808,  between  A  nnd  B, stated  that  A  thereby 
delivered  to  It  a  certain  promissory  note  of  (",  for 
200  bushels  of  wheat,  valued  ut  $200,  payable  in  Feb- 
ruary, 1H11,  and  engaged,  in  ease  the  wheat  did  not 


XOTK.-   ricdye- Distinction     In-tin-m 
l>airn.    Set-  Cortelyou  v.  Ionising,  2  Ciii.  Caa.,  200| 
note. 
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sell  for  $200,  to  make  up  the  deficiency ;  and  B  there- 
by gave  to  A  the  power  of  redeeming  the  note,  by 
paying  $186  with  %  per  cent,  interest,  any  time 
within  six  months  of  the  time  the  note  was  payable. 
It  was  held  that  the  note  was  deposited  as  a  pledge, 
and  not  as  a  mortgage,  and  that  a  tender  by  A  of  the 
8200  on  or  before  the  day  the  note  fell  due,  was  suf- 
ficient to  entitle  him  to  a  return  of  the  note;  and 
on  such  tender  and  refusal  by  B,  A  might  maintain 
trover  for  the  note. 

Citation.— 2  Cai.  Cas..  200. 

IN  ERROR,  from  the  Court  of  Common 
Pleas  of  Washington  County.  Walker 
brought  an  action  of  trover,  in  the  court  below, 
*against  McLean  and  Ferine,  for  a  [*47i2 
promissory  note,  dated  2d  of  September,  1808, 
made  by  Asa  and  Truman  Wilber,  by  which 
they  promised  to  deliver  to  the  plaintiff  two 
hundred  bushels  of  merchantable  wheat,  at 
Utica,  on  the  20th  of  February,  1811,  of  the 
value  of  two  hundred  dollars.  Plea,  not  guilty, 
with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial. 

The  plaintiff  gave  in  evidence  articles  of 
agreement,  dated  4th  of  February,  1809,  be- 
tween the  plaintiff  and  defendants,  by  which 
t^e  plaintiff  "  delivered"  to  the  defendants,  the 
note  mentioned  in  the  declaration,  and  in 
which  the  wheat  was  valued  at  two  hundred 
dollars,  and  the  plaintiff  promised,  if  the  wheat 
did  not  sell  for  two  hundred  dollars,  he  would 
make  up  the  deficiency  to  the  defendants  ;  and 
the  defendants  thereby  gave  the  plaintiff  the 
power  of  redeeming  the  note,  on  his  paying 
one  hundred  and  eighty-six  dollars  "with  three 
and  one  half  per  cent,  interest,  any  time  within 
six  months  of  the  time  when  the  said  note  be- 
came due  ;  and  if  he  did  not  redeem  it  in  that 
time,  he  was  to  make  up  the  amount  of  two 
hundred  dollars,  in  case  the  proceeds  fell  short 
of  that  sum.  On  the  18th  of  February.  1811, 
two  days  before  the  note  fell  due,  the  plaintiff 
tendered  two  hundred  dollars  to  the  defend- 
ants, and  demanded  the  note,  which  they  re- 
fused to  deliver  to  him.  At  the  time  the  note 
became  due  the  price  of  wheat  in  Utica  was 
one  dollar  and  forty-four  cents  per  bushel.  It 
was  admitted,  that  at  the  time  the  money  was 
tendered,  and  the  note  demanded,  one  of  the 
defendants  had  gone  to  Utica  with  the  note  to 
receive  payment. 

The  court  below  decided  that  the  note  was 
delivered  as  a  pledge,  and  not  as  a  mortgage  ; 
that  the  sum  tendered  by  the  plaintiff  was  suf- 
ficient, and  the  plaintiff  had  a  right  to  redeem 
it,  paying  the  two  hundred  dollars  any  time 
before  the  note  became  due,  nnd  that  by  the 
tender  and  refusal  the  right  to  the  note  was 
vested  in  the  plaintiff. 

The  defendants  offered  parol  evidence  to  ex- 
plain the  intention  of  the  parties,  at  the  time 
of  the  agreement,  that  the  contract  was  to 
become  absolute  after  the  time  given  for  re- 
demption had  expired  ;  and  that  the  plaintiff 
afterwards  acknowledged  that  the  note  had 
become  absolute,  and  that  he  had  received  his 
pay  for  it  :  and  that  he  should  make  double 
the  amount  of  the  property  he  had  received  for 
the  note  that  he  would,  it  he  had  waited  until 
the  note  had  become  due.  But  this  evidence 
was  rejected  by  the  court  below,  ;i>  inadmiss- 
ible ;  and  a  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court. 

*Tlie  jury,  under  the  direction  of  [*47J5 
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the  court,  found  a  verdict  for  the  plaintiff  for 
eighty  dollars  and  sixty  cents  damages,  after 
deducting  twelve  dollars,  as  a  reasonable  com- 
pensation for  the  expenses  of  one  of  the  de- 
fendants, in  going  to  Utica  to  receive  payment 
of  th6  note. 

Mr.  I.  Williams,  for  the  plaintiffs  in  error, 
contended,  1.  That  the  note  was  delivered  as  a 
mortgage,  and  not  as  a  pledge.  That  being  a 
mortgage,  the  legal  property  was  transferred 
to  the  defendants,  by  the  delivery,  subject  to 
the  right  of  redemption  within  the  time  limited. 
And  the  plaintiff  not  having  offered  to  redeem 
within  the  time,  the  property  became  absolute 
in  the  defendants.  (Cortelyou  v.  Landing,  2 
Caines'  Cases  in  Error,  202,  and  cases  there 
cited  ;  6  Johns,  Rep.,  258  ;  8  Johns,  Rep.  96  ; 
2  Ves.,  Jr.,  378  ;  1  Pow.  on  Mort.,  3). 

The  term  "  deliver,"  used  in  the  agreement, 
does  not  technically  import  a  special  property, 
but  is  equally  applicable  to  a  transfer  of  the 
general  property. 

2.  That  the  sum  tendered  was  insufficient 
to  entitle  the  plaintiff  to  a  return  of  the  note. 
He  ought  to  have  tendered  the  money  with  the 
interest  at  seven  per  cent.     The  redemption 
was  matter  of  equity,  and  the  plaintiff,  when 
he  demands  it,  must  do  equity.     (1  Term  Rep. , 
153.)    Nor  was  the  sum  tendered  at  the  proper 
time  or  proper  place  ;  it  ought  to  have  been  at 
Utica,  where  the  note  was  payable  in  specific 
articles.     One  of  the  parties  had  gone  to  Utica 
with  the  note,  and  it  was  out  of  the  power  of 
the  other  defendant  to  whom  the  tender  was 
made  to  return  it. 

3.  On  the  face  of  the  contract,  it  was  ambig- 
uous whether  the  parties  intended  the  note  to  be 
delivered  as  a  pledge,  or  a  mortgage  ;  and  the 
parol  evidence  offered  to  explain  the  intention 
of  the  parties,  at  the  time,  ought  to  have  been 
received.     (3  Johns.  Rep.,  319  ;  4  Johns.  Rep., 
285;  8  Johns.  Rep.,   116,  375;  Peake's  Ev., 
116,  sec.  5,  118,  121  ;  1  Johns.  Cas.,  22,  145; 
Bull.  N.  P.,  297,  298.) 

Again,  the  plaintiff  claimed  an  equity, 
and  the  defendants  were  entitled  to  every 
equitable  defense.  The  evidence  ought,  at 
least,  to  have  been  received  in  mitigation  of 
damages. 

Mr.  Crary,  contra,  on  the  authority  of  Cor- 
telyou v.  Lansing,  insisted  that  this  was  a  pledge 
and  not  a  mortgage.  The  note  was  given  only 
as  a  security,  reserving  to  the  plaintiff  the  right 
of  redemption.  There  was  no  transfer  of  the 
property ;  and  the  plaintiff,  on  the  tender  of 
the  two  hundred  dollars,  was  entitled  to  a  re- 
turn of  the  note.  That  was  the  sum  agreed  on 
between  the  parties,  as  the  amount  of  the  note 
on  the  day  of  payment. 

There  was  no  ambiguity  in  the  agreement, 
and  it  could  not,  therefore,  be  explained  or 
contradicted  by  parol  evidence. 
474*]  *By  the  tender  of  the  two  hundred 
dollars,  and' the  refusal,  the  property  of  the 
note  vested  in  the  plaintiff.  What  may  have 
been  said  by  the  plaintiff  in  conversation,  after- 
wards, could  not  vary  his  right. 

Per  Curifim.  The  note  was  deposited  as  a 
pledge.  This  is  the  evident  construction  of 
the  agreement.  It  was  delivered  to  the  party 
with  a  power  of  redemption,  and  as  a  security 
for  $  debt  which,  on  the  day  of  payment  of 
llltt 


the  note,  would  amount  to  two  hundred  dol- 
lars. The  defendants  below  were,  at  all  events, 
to  be  secured  in  the  receipt  of  the  two  hundred 
dollars  on  that  day.  Here  was  no  sale  of  the 
note.  The  property  in  it  was  not  intended  to 
pass  until  after  the  default.  It  was  merely 
deposited  with  the  party,  and  the  legal  prop- 
erty did  not  pass,  as  it  does  in  the  case  of  a 
mortgage.  All  that  was  said  in  Cortelyou  v. 
Lansing.  2  Caines'  Cases  in  Error,  200.  as  to 
the  distinction  between  a  pledge  or  pawn,  and 
a  mortgage  of  goods,  and  as  to  the  right  of  re- 
demption attached  to  the  former,  is  just  and 
applicable  to  this  case  There  was  no  special 
and  precise  agreement,  in  this  case,  that  the 
note  should  become  the  absolute  property  of 
McLean  and  Ferine,  if  not  redeemed  within 
six  months  before  it  fell  due.  A  power  of 
redemption  was  then  allowed,  and  if  not  made, 
Walker  was,  at  all  events,  to  see  that  the  note 
yielded  two  hundred  dollars.  The  sound  con- 
struction of  the  agreement  was  the  one  adopted 
by  the  court  below  ;  and  the  tender  of  two 
hundred  dollars  on  or  before  the  day  that  the 
note  fell  due,  was  sufficient  and  in  time,  and 
Walker  was,  consequently,  entitled  to  his 
action. 

The  parol  evidence  was  properly  rejected, 
for  there  was  no  such  ambiguity  on  the  face 
of  the  instrument  as  to  require  or  authorize  it. 
The  written  agreement  was  not  to  be  contra- 
dicted or  explained  away  by  parol  proof,  and 
it  was  the  province  of  the  court  to  interpret  it. 
The  only  point  more  doubtful  is,  that  the 
court  rejected  evidence  of  the  acknowledg- 
ment of  the  party,  after  the  time  of  redemption. 
But  the  acknowledgment  that  the  note  was. 
then  absolute,  could  not  conclude  or  affect  his 
rights  under  the  agreement,  as  it  was  only  his 
unadvised  opinion  and  one  that  he  had  a  right 
to  correct,  with  better  advice,  and  which  it 
appears  that  he  afterwards  did  correct,  by 
making  the  tender.  His  observation  that  he 
expected  to  make  more  money  in  another  way, 
was  perfectly  immaterial,  and  his  confession 
that  he  had  received  his  pay  for  the  note,  was 
either  to  be  considered  as  contradicting  the 
written  agreement,  and  making  the  delivery 
of  the  sale  an  absolutesale,  or  as^only  [*475 
that  the  amount  for  which  it  was  deposited  had 
been  received,  and  that  amount  was  deducted 
from  the  verdict,  as  it  was  taken  only  for  the 
excess  in  the  rise  of  the  wheat  beyond  the  two 
hundred  dollars. 

Judgment  affirmed. 

Cited  in--4  Denio.,  231 ;  2  Sand.  Ch.,  145 :  4  Bard.. 
493  :  30  Barb,  175 ;  4  Abb.  Pr.,  110 :  8  Abb.  Pr.,  347  ;  1 
Abb.,  X.  S.,  73 ;  9  Bos.,  331  ;  1  Rob.,  172 ;  1  Sweeney, 
647. 
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SAME  «.  HENRY. 

Jfyectment.  1 .  Title  of  Lessors  to  Part  of  Prem- 
ises Presumed,  when.  2.  Power  of  Attorney 
Presumed  valid  after  Forty-two  Years. 

Where  a  plaintiff  in  an  action  of  ejectment,  com- 
menced in  1809,  showed  title  by  a  release  made  in 
1767,  in  partition  to  eighteen  twentieths  of  the  prem- 
ises in  question,  and  proved  by  witnesses  that  all 
the  lots'in  the  patent  so  divided,  with  which  they 
were  acquainted,  were  held  agreeably  to  that  par- 
tition, and  no  outstanding  title  in  the  two  remaining 
patentees  appearing.it  was  held  that  it  might  legally 
be  inferred  that  the  lessors  had  a  perfect  title  to  the 
whole. 

Where  a  deed,  dated  the  14th  May,  1767,  recited 
that  several  of  the  grantors  con  veyed  by  F.  Y.,  their 
attorney,  &c.,  it  was  held,  in  1809,  that  after  so  great 
a  lapse  of  time,  and  an  acquiescence  in  the  title 
under  that  deed,  the  power  of  attorney  was  to  be 
deemed  valid,  without  being  produced,  or  proof  of 
its  execution. 

A  possession  of  a  lot  of  land  commenced  adversely 
twenty-five  years  ago,  by  a  clearing  of  four  or  five 
acres,  without  showing  on  what  part  such  clearing 
was  made,  and  a  regular  deduction  of  title,  or  priv- 
ity and  continuity  of  possession  down  to  the  defend- 
ant, is  not  such  an  adverse  possession  as  will  bar  the 
plaintiff.* 

Citations— 9  Johns.,  169 ;  1  Johns.,  156. 

rPHESE  were  actions  of  ejectment,  for  lot  No. 
J-  4  in  Young's  patent,  and  tried  at  the 
last  Otsego  Circuit,  before  Afr.  Justice  Thomp- 
son. 

The  suits  were  commenced  the  18th  Janu- 
ary, 1809.  The  plaintiff  produced  in  evidence 
the  following  conveyances  ;  a  patent  to  Fred- 
erick Young  and  nineteen  other  persons,  dated 
llth  October,  1765,  including  the  lot  in  ques- 
tion ;  a  release  from  four  of  the  patentees  to 
Peter  Du  Bois,  dated  9th  September,  1766  ;  a 
release  from  five  other  of  the  patentees  to 
Philip  Livingston,  dated  1st  May,  1767  ;  a 
release  from  Du  Bois  and  Livingston  and  all 
the  other  patentees,  except  two  (eight  of  the 
patentees  conveying  by  Frederick  Young, 
their  attorney,  the  power  for  that  purpose  be- 
ing recited  in  the  release,  but  not  produced), 
to  Anthony  Van  Dam,  for  the  purpose  of 
making  partition,  dated  12th  May,  1767  ;  a 
release  from  Anthony  Van  Dam  to  Peter  Du 
Bois,  for  the  lot  and  premises  in  question,  dated 
47O*]  2d  September,  1767  ;  a  *deed  in  trust, 
for  the  same  lot,  to  Henry  White,  Jacob  Wal- 
ton, James  Duane,  and  Samuel  Verplank,  dated 
2d  December,  1770  ;  and  a  deed  for  the  same  lot 
from  the  said  trustees  to  Walter  Franklin, 
dated  5th  January,  1775,  for  eighteen  twen- 
tieths of  the  lot. 

The  plaintiff  proved,  by  several  witnesses, 
who  were  acquainted  with  Young's  patent,  that 
all  the  lots  in  the  patent,  with  which  they  were  I 
acquainted,  were  held  agreeably  to  the  partition  | 
made  by  Anthony  Van  Dam  ;  and  they    par-  j 
ticularized  several  lots  so  held.    It  was  proved  : 
that  Walter  Franklin  died  in  July,  or  August,  i 
1780,  leaving  three  of  the  lessors  of  the  plaint-  j 
iff  his  his  hdrs-at-law,  to  wit :  Maria,  born  2lst  j 
November,    1775;    Sarah,    born  4th    October, 
1777,  and  Hannah,  born  9th  January,  1780. 

The  defendant   relied,  in  his  defense,  on  an 

*Clapp  v.  Hromagham,  9  (,'ow.  Hop.,  530;  Jackson 
v.  Leonard,  lltitl.,  BM:  Jackson  v.  Lamb.  7  Cow. 
Hop.,  tol ;  Jaoksoo  v.  Halstuad,  5  liiiii.,  :Jli> ;  Jackson 
v. Woodruff,  1  J/jhl.,27tt:  Jackson  v.  Smith.  i:<  Johns.. 
406 ;  Jackson  v.  Hallonbock,  //<!•/..  4(f.<  ;  Jackson  v. 
Moore,  IbUI.,  5ia. 
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adverse  possession.  A  witness  produced  by 
Campbell,  testified  that  one  Smith  com- 
menced a  possession  on  lot  No.  4,  about 
twenty-five  or  twenty-six  years  ago,  having 
cleared  at  that  time  about  twenty-four 
acres.  None  of  the  land  so  cleared  was  within 
the  land  occupied  by  Campbell,  but  was  with- 
in that  part  possessed  by  Elliot,  another  de- 
fendant. None  of  the  land  occupied  by  Camp- 
bell had  been  cleared  more  than  nineteen 
years.  Campbell  claimed  title  under  one  Hake, 
who  alleged  that  he  purchased  with  or  under 
Walter  Franklin.  Campbell  offered  in  evi- 
dence a  deed  from  Hake  to  one  Smith,  dated 
in  the  year  1776.  which  was  not  acknowledged. 
None  of  the  subscribing  witnesses  were  pro- 
duced to  prove  it,  but  the  same  was  offered  as 
an  ancient  deed;  it  appeared  that  Campbell  and 
the  defendants  in  the  other  causes  claimed  title 
under  Smith. 

The  judge  charged  the  jury  that  there  could 
be  no  doubt  of  the  plaintiff's  right  to  recover 
one  third  of  the  premises  in  question,  as  the 
statute  of  limitations  could  not  attach  to  that 
proportion.  That  the  evidence  for  the  de- 
fendants did  not  make  out,  in  his  opinion,  an 
adverse  possession  to  any  part  of  the  premises 
in  question  in  the  first  cause.  That  if,  from 
the  facts  stated,  the  jury  should  be  of  opinion 
that  Hake  claimed  title  under  Franklin, 
as  he  thought  they  were  authorized  to  con- 
clude, they  misht  find  a  general  verdict  for 
the  plaintiff.  The  jury,  however,  found  a 
verdict  in  the  first  cause  above  mentioned,  for 
the  defendant  Campbell.  And  verdicts  for  the 
plaintiff  were  taken,  by  consent,  in  the  four 
other  causes,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  facts  above 
stated. 

The  case  was  submitted  to  the  court  without 
argument. 

*Per  Curiam.  There  was  proof  of  [*477 
title  on  the  part  of  some  of  the  lessors  of  the 
plaintiff,  to  at  least  eighteen  twentieths  of  the 
premises  claimed  in  each  of  the  above  causes, 
and  the  jury  would  have  been  warranted  in 
presuming  a  title  even  to  the  remaining  two 
parts.  The  release  to  Van  Dam,  in  1767.  of 
the  title  of  all  the  twenty  patentees  except  two, 
was  made  for  the  purpose  of  making  partition; 
and  as  he  afterwards  conveyed  to  Du  Bois,  and 
Du  Bois  to  White  and  others,  in  trust,  and  the 
trustees  to  Franklin, the  ancestor  of  three  of  the 
lessors  of  the  plaintiff, and  as  it  was  proved  that 
all  the  lots  in  the  patent  of  which  the  witnesses 
had  any  knowledge,  were  held  agreeably  to  the 
partition  made  by  Van  Dam.  and  as  no  out- 
standing title  in  the  two  remaining  patentees 
appeared,  a  perfect  title  in  Franklin  to  the 
whole  lot  became  the  legal  inference.  The 
power  of  attorney  under  which  the  title  of 
some  of  the  patentees  was  conveyed  to  Van 
Dam.  after  so  great  a  lapse  of  time,  and  such 
a  universal  acquiescence  in  the  Van  Dam  title, 
was  to  be  deemed  valid  without  proof  of  its 
execution.  This  very  point  was  decided  in  Doe 
v.  Phdjw,  9  Johns.  Rep.,  169. 

The  remaining  point  in  the  case  is,  whether 
any  title  superior  to  this  was  shown  on  the 
part  of  the  defendants,  or  any  bar  to  the  action 
by  means  of  adverse  possession.  In  the  suit 
against  Campbell  there  was  no  possession 
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of  twenty  years  pretended  ;  and  the  possession 
which  one  Smith  commenced  about  twenty- 
five  or  twenty-six  years  before  the  trial,  and 
under  color  (as  it  was  to  be  presumed)  of  a 
deed  from  one  Hake,  was  on  the  farm  occupied 
by  Elliot.  No  other  possession  of  twenty 
years'  standing  was  shown,  and,  consequently, 
the  defense  of  twenty  years'  adverse  possesion 
could  only  apply  to  the  suit  against  Elliott. 
And  in  the  >  nit  against  him  the  adverse  pos- 
session is  unavailing.  The  possession  com- 
menced by  Smith  consisted  only  of  a  small 
clearing  of  five  or  six  acres,  and  it  is  not  ascer- 
tained in  what  part  of  Elliot's  farm  it  was  to 
be  located.  But  the  decisive  objection  to  this 
defense  is,  that  no  regular  deduction  of  title, 
or  privity  and  continuity  of  possession,  was 
shown  and  deduced  down  from  Smith  to  El- 
liot, or  to  any  of  the  other  defendants.  Adverse 
possession  must  be  marked  by  definite  bound- 
aries, and  be  regularly  continued  down  to  ren- 
der it  availing.  (Brandt  v.  Ogdens,  1  Johns. 
Rep.,  156.) 

In  the  first  case,  the  verdict  is  to  be  set  aside 
and  a  new  trial  awarded  with  costs  to  abide 
the  event  of  the  suit  :  and  in  all  the  other 
478*]  *cases  there  must  be  judgments  for  the 
plaintiff  for  all  the  lands  in  possession  of 
the  defendants  in  lot  No.  4  in  Young's  pat- 
ent. 

Rule  accordingly. 

Cited  in— 13  Johns.,  516;  1  Cow.,  285  ;  5  Cow.,  320 ; 
9  Cow.,  654;  2  Hun,  6;  8  Barb.,  263;  10  Barb.,  256; 
4  T  &  C..  274 ;  21  Wall.,  150 ;  2  Sawy.,  545 ;  33  Ohio  St., 
403;  30Wis.,  594. 


MOTT  ET  AL.  v.  KIP,  Sheriff,  &c. 

Evidence — Declarations  of  General  Deputy  Con- 
cerning an  Execution  Admissible  against 
Sheriff. 

The  declaration  and  confessions  of  a  general 
deputy  of  a  sheriff,  made  to  the  attorney  of  the 
plaintiff,  in  answer  to  inquiries  relative  to  an  ex- 
ecution delivered  to  such  deputy  to  be  executed, 
and  while  the  execution  was  in  force,  are  admissi- 
ble evidence  to  charge  the  sheriff. 

Citations— 1  Camp.,  389,  391,  n. :  5  Esp.^-  P.,  52, 
234 ;  1  Ld.  Kaym.,  190 ;  1  Salk.,  32. 

rPHIS  was  an  action  on  the  case  for  a  false  re- 
J-  turn.  The  cause  was  tried  at  the  Oneida 
Circuit  in  June,  1813,  before  Mr.  Justice 
Yates. 

The  plaintiffs  gave  in  evidence  the  record  of 
a  judgment  and  a  testatumfi.  fa.  in  their  favor 
against  Reuben  Tower,  for  $4,000  of  debt,  and 
$15.25  costs.  The  execution  was  delivered  to 
John  B.  Pease,  the  defendant's  deputy,  on  the 
16th  October,  1811,  at  8  o'clock,  A.  M.,  on 
which  the  sheriff,  by  his  deputy,  returned  that 
he  had  levied  $204.50,  and  that  the  defendant 
had  no  other  goods  to  satisfy  the  residue  of  the 
execution. 

Mr.  Pease,  the  deputy,  was  offered  as  a  wit- 
ness for  the  plaintiff,  but  being  objected  to  by 
the  defendant's  counsel  as  interested,  and  as 
incompetent  to  swear  to  the  falsity  of  a  return 
made  by  himself,  he  was  rejected  by  the  judge. 
The  plaintiff  then  offered  him  to  prove  a  con- 
versation between  him  and  one  Tompkins, 
another  deputy,  who  had  also  an  execution 
against  Tower,  said  to  be  received  subsequent- 
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ly  to  that  of  the  plaintiffs',  and  that  Tompkins 
had  levied  on  certain  goods  to  the  value  of 
$1,000  ;  but  this  evidence  was  objected  to  and 
overruled  by  the  judge. 

Jonas  Platt,  a  witness  for  the  plaintiffs,  tes- 
tified that  Pease  and  Tompkins  were  acting 
deputies  of  the  defendant ;  that  soon  after  the 
execution  of  the  plaintiffs  was  delivered  to 
Pease,  he  told  the  witness  that  he  had,  imme- 
diately after  receiving  the  execution,  pro- 
ceeded towards  Sangersfield  to  execute  it,  and 
met  Tompkins  on  his  way,  who  said  he  had  a 
fi.fa.  against  Tower  at  the  suit  of  one  Stanton, 
and  that  he  had  levied  on  a  store  of  goods  at 
Sangersfield  belonging  to  Tower,  worth  about 
$1,000,  and  had  the  key  in  his  pocket ;  that  he 
and  Tompkins  then  compared  their  executions, 
and  that  it  appeared  by  the  indorsements  on 
them  that  both  were  received  on  the  same  day, 
but  the  execution  of  the  plaintiffs  one  hour 
before  the  other  ;  that  he  (Pease)  demanded  of 
Tompkins  the  key,  and  a  delivery  of  the  goods, 
which  he  refused,  *saying  he  should  [*47i> 
apply  them  to  the  execution  in  favor  of 
Stanton,  and  was  indemnified  for  his  proceed- 
ing. 

The  witness  also  testified  that  soon  after  his 
conversation  with  Pease,  Tompkins  admitted 
to  him  that  the  facts  which  he  stated  to  him 
as  related  by  Pease  were  correct,  except  that 
nothing  was  said  about  the  key  of  the  goods. 

On  this  evidence  the  judge  ordered  the 
plaintiffs  to  be  nonsuited,  with  liberty  to 
move  to  set  the  nonsuit  aside,  and  for  a  new 
trial. 

Mr.  Platt  for  the  plaintiffs. 

Mr.   Gold  for  the  defendant. 

Per  Curiam.  The  testimony  of  Platt  ought 
to  have  been  submitted  to  the  jury  as  evidence 
of  the  charge  contained  in  the  declaration.  It 
related  to  the  acknowledgments  of  Pease  and 
Tompkins,  the  reputed  and  acting  deputies  of 
the  sheriff  What  an  accredited  agent  or  a 
deputy-sheriff  says,  will,  in  certain  cases,  be 
competent  evidence  to  charge  the  principal  ; 
and  the  question  is,  whether  the  acknowledg- 
ments, under  the  circumstances  of  this  case, 
were  not  admissible.  They  were  made  soon 
after  the  delivery  of  the  execution  to  the 
deputy  Pease  ;  and  though  the  case  is  silent  on 
that  point,  we  may  well  presume  that  the  dec- 
larations were  made  while  the  execution  was 
still  in  the  defendant's  hands.  •  It  was  prob- 
ably, also,  a  conceded  point  on  the  trial,  and 
one  which  the  jury  might  well  have  inferred 
even  from  the  case  as  it  stands,  that  Platt,  the 
witness,  was  the  attorney  or  counsel  concerned 
for  the  plaintiff  in  the  execution  ;  and  that  the 
acknowledgments  were  made  to  him  in  that 
capacity,  and  in  answer  to  his  inquiries  in  be- 
half of  the  plaintiff.  Assuming  these  facts 
(and  which  the  case  will  warrant),  the  declara- 
tions of  the  deputies  were  made  to  the  party 
concerned,  in  relation  to  the  business  of  the 
execution,  and  while  the  obligation  of  execut- 
ing it  existed  in  full  force.  They  were  made 
in  the  course  of  the  transaction,  and  were 
to  be  considered  as  part  of  the  act  of  the 
deputies  touching  the  execution  of  the  writ : 
and  were,  therefore,  to  be  received  in  evidence 
to  charge  the  defendant  as  sheriff.  The  case 
is  thus  brought  within  the  reach  of  the  ad- 
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judged  cases  upon  this  point.  (North  v.  Miles, 
1  Campb.,  389;  Boicsherv.  Galley,  1  Campb., 
391,  note;  Helyear  v.  Hawke,  5  Esp.  N.  P., 
52  ;  Peto  v.  Hague,  Ibid.,  234  ;  Yabsley  v.  Do- 
ble,  1  Ld.  Raym.,  190.) 

48O*]  *The  confessions  of  the  deputies 
proved  the  charge  of  a  false  return  ;  for  the 
goods  in  the  possession  of  Tompkins,  one  of 
the  deputies  of  the  defendant,  were  liable  to 
the  execution  in  the  hands  of  Pease,  the  other 
deputy,  as  that  execution  was  first  received, 
and  was  to  be  first  satisfied.  (Smallcomb  v. 
Buckingham,  1  Salk.,  32.) 

The  nonsuit  ought,  therefore,  to  be  set  aside,  | 
and  a  new  trial  trial  awarded,  with  costs  to 
abide  the  event  of  the  suit.  . 

New  trial  awarded. 

Cited  in— €  Barb.,  81 ;   2  Duer,  460;   2  Paine,  73;  4 
Wash.,  500 ;  Hemp.,  463;  48  Wis.,  65. 


JACKSON,  ex  dem.  MINKLER, 

v. 
MINKLER  ET  AL. 

Ejectment — Mortgage — Assignee  of,   in    Posses- 
sion, Protected  by. 

The  assignee  of  a  mortgagee  in  possession  of  the 
premises,  is  protected  by  the  mortgage,  though  no 
foreclosure  of  it  is  shown. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Schenectady  Circuit,  in  September,  1812, 
before  Mr.  Justice  Yates.  By  the  consent  rule, 
the  defendants  were  admitted  as  landlords  in 
the  place  of  I.  Stiles,  as  to  such  of  the  lands 
as  should  be  proved  at  the  trial  to  be  in  the 
possession  of  Robert  Smith.  On  the  trial,  the 
lessor  of  the  plaintiff  proved  that  he  was  in 
possession  of  the  premises  in  question  about 
eight  years  ago,  when  he  moved  away,  and 
two  of  his  sons,  Hermanus  and  Samuel,  occu- 
pied it  on  shares  ;  and  that  David  Minkler.who 
afterwards  resided  on  the  farm,  had  said  that 
the  farm  belonged  to  his  father,  the  lessor  of 
the  plaintiff.  The  plaintiff  gave  in  evidence  a 
deed,  dated  26th  December,  1797,  from  the  late 
trustees  of  Schenectady,  to  the  lessor  of  the 
plaintiff,  for  seven  acres,  bounded  on  the  lands 
of  the  lessor. 

The  defendants  offered  in  evidence  a  mort-  < 
gage,  executed  by  the  lessor  of  the  plaintiff  to  i 
Judah  Burton,  dated  llth  January,  1798,  for 
the   premises  in  question,  except  a  tract  of 
seven  acres  before  mentioned,  which  the  de-  i 
fendants'  counsel  alleged  had  been  sold  by  the  ! 
lessor  of  the  plaintiff  to  Francis  Vedder,  and  | 
offered   to  prove  the  fact  by   parol,  but   the 
proof  was  rejected.  The  mortgage  had  become 
forfeited    by  non-payment    of    the  mortgage  I 
money  ;  and  a  deed  had  been  given  by  Burton,  j 
the  mortgagee,  dated  22d  July,  1808,  to  David  > 
Minkler,  one  of  the  defendants,  and  Samuel 
Minkler,  purporting  to  be  on  a  foreclosure  of 
a  mortgage,  pursuant  to  the  statute.     This  evi-  i 
dence  was  overruled  by  the  judge,  unless  the 
defendants  would  also  show  a  regular  advertise- 


ment  and  sale  of  the  mortgaged  premises,  &c. , 
pursuant  to  the  statute,  which  not  being  done, 
the  evidence  was  exlcuded,  and  a  verdict 
*taken  for  the  plaintiff,  subject  to  the  [*48 1 
opinion  of  the  court  on  a  case  containing  the 
above  facts. 

Ptr  Curiam.  The  lessor  of  the  plaintiff 
showed  sufficient,  in  the  first  instance,  to  en- 
title him  to  recover.  The  deed  from  the  mort- 
gagee was,  however,  a  protection  to  the  de- 
fendants for  that  part  of  the  premises  which 
it  covered  ;  for  though  no  regular  foreclosure 
of  the  mortgage  was  proved,  yet  the  assignee 
of  the  mortgagee  being  in  possession,  may 
protect  his  posession  by  it.  This  is  not  the 
case  of  a  stranger  setting  up  an  outstanding 
mortgage. 

The  plaintiff  is,  accordingly,  entitled  to 
judgment  for  the  seven  acres"  purchased  in 
1797,  and  no  more. 

Judgment  for  the  plaintiff. 

Cited  in— 7  Cow.,  20;  15  Wend.,  253;  20  Wend.,  264  ; 
21  Wend.,  484 ;  53  N.  Y.,  226 ;  12  Barb.,  640  ;  26  Barb., 
406;  2  Abb.  Pr.,  314;  17  Abb.  Pr.,  119;  8  Bos.,  631. 


NOTE. — Mitrtgayc — Axrignee  of  mortgage  in 
ttiim—RtyhtH   oynioKf    mttrtuayitr .    S»-e   Jackson    v. 
Bowen,  i  Cow.,  13,  note. 
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JACKSON,  ex  dem.  IRELAND,  v.  HULL. 

Mortgage — One  having  several  Remedies  may 
Pursue  any  or  all — Sale  by  Mortgagee  under 
Execution  not  Extinguishment  of  Mortgage. 

A  creditor  who  takes  a  mortgage  to  secure  a 
debt  by  bond,  or  otherwise,  has  three  remedies,  all 
or  either  of  which  he  may  pursue  until  his  debt  is 
satisfied  ;  he  may  bring  an  action  of  debt  on  the 
bond,  or  get  possession  of  the  rents  and  profits  of 
the  land  mortgaged  by  an  action  of  ejectment,  or 
he  may  foreclose  the  equity  of  redemption, 
and  sell  the  land  to  pay  the  debt;  and  where  a 
creditor  so  secured  brought  an  action  on  his  bond 
and  obtained  judgment  and  issued  execution,  on 
which  the  land  mortgaged  was  taken  and  sold  by 
the  sheriff  at  public  auction  to  B,  the  highest 
bidder,  for  $70,  though  it  was  mortgaged  to  secure 
a  debt  of  $724,  B,  the  purchaser,  knowing  at  the 
time  of  the  mortgage  and  of  its  being  unpaid  ;  in 
an  action  of  ejectment,  afterwards  brought  by  Ar 
the  mortgagee,  to  recover  the  possession  against 
B,  it  was  held  that  the  sale,  under  the  execution, 
was  only  of  the  equity  of  redemption  or  interest  of 
the  mortgagor,  and  that  the  mortgagee  notwith- 
standing the  sale  to  B,  was  entitled  to  recover  the 
possession. 

THIS  was  an  action  of  ejectment  brought  to 
recover  lot  No.  1,  in  the  subdivision  of 
lot  No.  48,  in  Dryden,  in  C'ayuga  County. 
The  plaintiff  claimed  title  under  a  mortgage  ex- 
ecuted by  Samuel  Clark  to  the  lessor  of  the 
plaintiff  for  the  premises  in  question,  dated  3d 
October,  180b',  which  was  duly  recorded  the 
10th  October,  1806.  The  mortgager  was  in 
possession  at  the  time  of  executing  the  mort- 
gage 

The  defendant  claimed  the  premises  under 
a  deed,  dated  the  1st  August,  1811,  executed 
by  the  sheriff  of  the  county,  pursuant  to  a  sale 
of  the  premises  under  nji.  fa.  issued  on  a  judg- 
ment in  favor  of  the  lessor  of  the  plaintiff 
against  Clark,  the  mortgagor.  The  judgment 
was  on  the  bond,  to  secure  the  payment  of 
which  Clark  gave  the  mortgage-,  and  WMS 
entered  up  in  May,  1811.  The  defendant,  at 
the  time  of  the  sale,  knew  of  the  mortgage, 
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and  that  it  was  unsatisfied  ;  and  it  was  admit- 
ted that,  at  the  time  of  the  sale,  there  was  due 
on  the  bond  and  mortgage  the  sum  of  seven 
482*]  hundred  and  twenty -f  our  dollars,*with 
interest  from  the  date;  and  that  the  mortgaged 
premises  were  purchased  at  the  sheriff's  sale 
for  seventy  dollars. 

The  sale  was  directed  by  the  plaintiff's*  at- 
torney, who  also  directed  the  sheriff  to  inform 
him  of  the  time  and  place  of  the  sale,  that  he 
might  attend  ;  the  sheriff  informed  the  plaint- 
iffs's  attorney  of  the  time  and  place  of  sale,  by 
letter,  but  which  was  not  received  until  after 
the  sale. 

It  was  agreed  that  either  party  might  turn 
the  case  into  a  special  verdict.  It  was  submit- 
ted to  the  court  without  argument. 

Per  Curiam.  The  sale  of  the  premises  on 
execution,  not  amounting  to  a  satisfaction  of 
the  judgment,  was  not  an  extinguishment  of 
the  mortgage.  The  creditor  who  takes  a  mort- 
gage to  secure  a  debt  by  bond,  or  otherwise, 
has  three  remedies,  either  of  which  he  is  at 
liberty  to  pursue,  and  all  of  which  he  may 
pursue  until  his  debt  is  satisfied.  He  may 
bring  an  action  of  debt  upon  the  bond,  or  he 
may  put  himself  in  possession  of  the  rents  and 
profits  of  the  land  mortgaged  by  means  of  an 
ejectment,  or  he  may  foreclose  the  equity  of 
redemption  and  sell  the  land  to  satisfy  the 
debt.  In  this  case  the  creditor  sues  on  the 
bond  and  obtains  judgment  and  execution, 
and  the  execution  strictly  reaches  only  to  the 
remaining  interest  of  the  mortgagor  in  the 
land.  It  reaches  only  to  the  equity  of  redemp- 
tion. That  is  all  that  was  sold  in  the  present 
case,  and  that  was  all  the  defendant  meant  to 
purchase  ;  for  at  the  time  of  the  purchase  he 
knew  of  the  existence  of  the  mortgage,  and  that 
it  was  unsatisfied,  and  he  gave  only  the  sum  of 
seventy  dollars  for  the  land,  though  it  had 
been  mortgaged  to  secure  above  seven  hun- 
dred dollars.  This,  then,  is  not  a  case  in  which 
the  creditor's  pursuit  of  his  remedy  on  the 
mortgage  works  any  injury  or  injustice  to  the 
purchaser  under  the  previous  execution,  and  it 
is  a  case  in  which  the  creditor  would  lose  his 
security,  and  probably  his  debt,  if  the  present 
remedy  was  denied  him.  There  is  good  rea- 
son, arising  out  of  the  above  facts,  why  the 
court  should  consider  this  case  upon  strict 
legal  principles.  Justice  requires  that  it  should 
be  so  considered,  and  it  is  not  true  that  the 
plaintiff,  by  this  remedy,  is  defeating  the  sale 
made  under  his  direction,  or  that  the  sale  was 
of  the  interest  which  had  been  pledged  to  him 
by  the  mortgage.  The  sale  was  only  of  the 
residuum  of  interest  remaining  in  the  mort- 
gagor after  the  execution  of  his  mortgage.  The 
mortgagelnterest  is  no  further  touched  by  the 
483*]  sale  *than  the  purchase  money  of  the 
equity  of  redemption  may  go  to  diminish  the 
amount  of  the  debt. 

The  plaintiff  is,  accordingly,  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 

Disapproved— 50  Miss.,  322. 

Approved— 52  Wis.,  190. 

Cited  in-19  Johns.,  291;  2  Cow.,  284;  21  Wend., 
485;  6  Johns.  Ch.,  78 ;  3  Barb.,  350:  15  Barb.,  498;  16 
Abb.  Pr.,  194 ;  2  McLean,  299 ;  Hemp.,  443- 
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IN  THE  MATTER  OF  JOHN  DEMING,    alias 
DANIELS,   and  his  Children. 

Pardon — Restores  to  Parental  Rights  and  Duties. 

A  pereon  sentenced  to  the  State  Prison  for  life, 
and  afterwards  pardoned,  is  restored  to  his  rights 
and  duties  as  a  parent,  and  becomes  entitled  to  the 
custody  of  his  infant  children,  who  had  been,  on 
account  of  his  civil  death  placed  under  the  care  of 
guardians,  appointed  by  the  surrogate. 

A  WRIT  of  habeas  corpus  was  allowed  in 
this  case,  in  a  former  term  (see  ante,  232, 
S.  C.),  to  bring  up  the  infant  children  of 
Deming.  On  the  return  of  the  writ,  it  ap- 
peared, in  addition  to  the  facts  before  stated, 
that  Deming,  at  the  time  (June,  1810)  he  was 
convicted  and  sentenced  to  the  State  Prison 
for  life,  had  a  wife  and  three  children,  the 
eldest  of  whom  was  only  five  years  old.  Two 
of  them,  Dorcas  and  David,  were  possessed, 
by  gift  and  devise  from  David  Deming  the 
elder,  of  real  estate  to  the  value  of  $3,500, 
and  personal  estate  to  the  value  of  four  hun- 
dred dollars.  G.  S.  and  the  mother  of  Dorcas 
and  David  were  appointed  the  guardians  of 
their  persons  and  estate,  until  they  should  at- 
tain fourteen  years  of  age,  and  they  were 
placed  by  them  under  the  care  of  their  mother 
and  her  second  husband,  with  whom  they  had 
since  lived.  The  other  child,  which  had,  since 
the  conviction  of  John  Deming,  been  supported 
by  the  mother  had  died. 

Per  Curiam.  We  have  considered  this  case 
again  on  the  facts  appearing  on  the  return  to 
the  habeas  corpus  allowed  in  May  Term,  and 
we  see  no  reason  to  alter  the  opinion  then  ex- 
pressed. The  father,  by  the  pardon,  is  re- 
stored to  his  parental  rights  and  duties,  and  is 
entitled  to  the  custody  of  his  children.  It  is, 
therefore,  ordered,  that  Dorcas  and  David,  the 
two  children  of  John  Deming,  brought  up  on 
the  habeas  carpus,  be  delivered  over  to  their 
father,  the  said  John  Deming. 

S.  C.,  ante,  232. 
Cited  in-5  Hill,  197- 


*CRAMER  v.  BRADSHAW.   [*484 

Sale—  Warranty  of  Soundness — Distinction. 

Where  by  a  bill  of  sale,  B.  granted,  bargained  and 
sold,  "  a  negro  woman  slave  named,  &c.,  being  of 
sound  wind  and  limb,  and  free  from  all  disease," 
it  was  held  that  these  were  not  words  of  descrip- 
tion, but  an  averment  of  a  fact,  and  amounted  to 
an  express  covenant,  or  warranty,  as  to  the  sound- 
ness of  the  slave. 

THIS  was  an  action  of  covenant.  The 
plaintiff  declared  on  a  bill  of  sale,  by 
which  the  defendant,  in  consideration  of  one 
hundred  and  seventy-five  dollars  granted,  bar- 
gained and  sold  to  the  plaintiff  "a  negro 
woman  slave,  named  Sarah,  aged  about  thirty 
years,  being  of  sound  wind  and  limb,  and  free 
from  all  disease,"  to  have  and  to  hold,  &c. 
And  the  defendant,  by  the  same  instrument, 
covenanted  to  warrant  and  defend  the  slave, 
so  sold  to  the  plaintiff,  against  the  defendant 
and  all  other  persons.  The  plaintiff  alleged 
as  a  breach  of  the  covenant,  that  the  slave  was 
unsound,  and  affected  with  divers  diseases,  to 
wit:  fits,  &c 
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The  defendant,  after  craving  over  of  the 
bill  of  sale,  demurred  to  the  plaintiff's  declar- 
ation. The  point  raised  on  the  demurrer  was, 
that  the  bill  of  sale  did  not  contain  any  such 
covenant,  as  to  the  soundness  of  the  slave,  but 
only  a  warranty  as  to  the  title. 

Per  Curiam.  The  words  in  the  bill  of  sale, 
"  being  of  sound  wind  and  limb,  and  free 
from  all  disease,"  are  an  averment  of  a  fact, 
and  import  an  agreement  to  that  effect.  The 
words  were  not  used  as  a  mere  description  of 
the  slave  ;  they  amount  to  an  express,  not  an 
implied,  covenant ;  to  a  warranty  of  the  sound- 
ness of  the  slave.  The  plaintiff  is,  therefore, 
entitled  to  judgment. 

Judgment  for  the  plaintiff. 


IN   THE    MATTER    OF    MORRIS    SHIPLEY 

ET   AL. 

THE  MECHANICS'  BANK. 

Mandamus — Officers  of  Corporation — Transfer 
of  Insolvent's  Stock — Action  to  Recover  Value, 
Proper  Remedy. 

A  writ  of  mandamus  will  not  lie,  at  the  instance 
of  B,  to  the  president,  directors  and  company  of 
an  incorporated  bank,  commanding1  them  to  per- 
mit certain  shares  in  the  capital  stock  standing  in 
the  name  of  C  in  the  books  of  the  company,  to  be 
transferred  on  the  books;  C  having  become  in- 
solvent and  duly  assigned  all  his  estate,  &c.,  includ- 
ing the  shares,  to  B ;  but  the  party  is  left  to  his 
ordinary  remedy,  by  a  special  action  on  the  case, 
to  recover  the  value  of  the  stock  refused  to  be 
transferred. 

Citation— Doug.,  524. 

A  MOTION  was  made  for  a  mandamus,  to 
be  directed  to  the  president,  directors  and 
company  of  the  Mechanics'  Bank,  command- 
ing them  to  permit  Morris  Shipley  and  others, 
assignees  of  Samuel  Kip,  to  transfer  eight 
shares  of  the  capital  stock  of  the  Bank  stand- 
ing on  the  books  of  the  Company. 
•485*]  *It  appeared  from  the  affidavits 
read  that  Kip  had  been  regularly  discharged 
under  the  Insolvent  Act,  and  that  Shipley 
and  others  had  been  duly  appointed  the 
assignees  of  all  his  estate,  real  and  personal, 
and  that  the  shares  in  question  were  inserted 
in  the  inventory  of  his  estate  exhibited  by  the 
insolvent.  The  assignees  applied  to  the  Com- 
pany to  be  permitted  to  transfer  the  shares, 
which  the  Company  refused,  on  the  ground 
that  Kip  was  indebted  to  them,  in  the  sum  of 
$1,474.60,  for  money  lent,  &c.,  and  at  the 
time  held  the  eight  shares,  to  the  value  of 
twenty-five  dollars  each,  which  they  claimed 
the  right  of  retaining  and  applying  towards 
paying  the  debt  due  to  them  from  Kip. 

Messrs.  D.  II.  Ogden  and  1.  W.  lirackett,  in 
support  of  the  motion,  cited  1  Term  Rep., 
396,  404  ;  3  Term  Rep.,  651. 

Mr.  T.  A.  Emmet,  contra,  cited  Kyd  on 
Corporations,  309;  Doug.,  524. 

Per  Curiam.  The  applicants  have  an  ade- 
quate remedy,  by  a  special  action  on  the  case, 
to  recover  the  value  of  the  stock,  if  the  Bank 
have  unduly  refused  to  transfer  it.  There  is 
no  need  of  the  extraordinary  remedy  by  man- 
damus in  so  ordinary  a  case.  It  might  as  well 
be  required  in  every  case  where  trover  would 


lie.  It  is  not  a  matter  of  public  concern,  as 
in  the  case  of  public  records  and  documents, 
and  there  cannot  be  any  necessity,  or  even  a 
desire  of  possessing  the  identical  shares  in 
question.  By  recovering  the  marked  value  of 
them,  at  the  time  of  the  demand,  they  can  be 
replaced.  This  is  not  the  case  of  a  specific 
and  favorite  chattel,  to  which  there  might 
exist  the  pretium  affectionis.  The  case  of  The 
King  v.  The  Bank  of  England,  Doug.,  524,  is 
in  point,  and  this  remedy  in  that  case  was  de- 
nied. 

Motion  denied. 

Cited  in— 1  Wend.,  335;  6  Hill,  243;  1  Sand.  Ch., 
416;  11  N.  Y.,  573;  72  N.  Y.,  498;  16  Hun,  316;  24 
Hun,  264;  47  Barb.,  44;  49  Barb.,  284;  10  How.  Pr., 
550 ;  53  How.  Pr.,  61 ;  1  Abb.  Pr.,  128 ;  4  Duer,  539 ;  7 
Daly,  332;  3  Wood.  &  M.,  332;  43  N.  J.  L.,  390;  46 
Mo.,  157  ;  92  Pa.  St.,  77 ;  31  N.  J.  L.,  279 ;  110  Mass., 96. 


*IN  THE  MATTER  OF  SHARP    [*486 

V. 

JOSEPH  PELL,    SARAH,  HIS  WIFE,  AND 
DANIEL  TREMBLY,  in  Partition. 

Infancy — In  Partition — Guardian  ad  litem — 
Statute — Service  on  what  Guardian. 

In  proceedings  in  partition,  where  an  infant  is 
interested,  a  special  guardian  ad  litem  must  be  ap- 
pointed by  the  court,  under  the  Act.  It  is  not 
sufficient  that  the  notice  and  petition,  &c.,  are 
served  on  his  testamentary,  or  other  general 
guardian. 

MR.  T.  A.  EMMET  presented  the  petition 
of  Sharp,  and  moved  that  commission- 
ers be  appointed  to  make  partition,  &c.  The 
affidavit  of  the  service  of  the  petition  and 
notice  stated  that  copies  had  been  personally 
served  on  Joseph  Pell  and  on  Sarah  Pell,  as 
the  testamentary  guardians  of  Daniel  Tremb- 

!y- 

Mr.  Mulligan,  contra,  objected  to  the  suffi- 
ciency of  the  service.  He  said  that  a  guardian 
ad  litem  ought  to  have  been  appointed,  and 
the  service  made  on  such  guardian. 

Per  Curiam.  We  have  frequently  decided, 
in  relation  to  the  proceedings  in  partition, 
where  an  infant  is  concerned,  that  a  guardian 
ad  litem  must  be  appointed  under  the  Act.  It 
is  not  sufficient  that  the  testamentary  or  other 
general  guardian  is  made  a  party.  The  infant 
must,  therefore,  name  and  apply  for  the  ap- 
pointment of  a  guardian  <ul  litem,  in  this  case, 
or  the  court  will  appoint  a  guardian  for  him. 

Cited  in— 1  Daly,  300 :  1  Curt.,  459. 


IIINDE  v.  TUBBS. 

Attorney — Short     Notice    of    Trial — Inquiry — 
Diligence. 

Where  a  defendant's  attorney  received  short 
notice  of  trial,  and  did  not,  therefore,  attend  the 
Circuit,  and  an  inquest  was  taken  against  the  de- 
f  •nditnt  by  default,  of  which  the  attorney  was  not 
i  iforined  until  it  was  too  late  to  apply  at  the  next 
t  Tin  to  set  aside  the  default ;  it  was  held  that  the 
i  otiee  of  trial,  though  not  regular,  was  sufficient 
t  )  put  the  defendant's  attorney  on  inquiry,  as  to 
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the  plaintiff's  proceedings,  ;m<l  that  be  ought  to 
have  applied  at  the  next  term  after  the  Inquest 
was  taken. 
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A  MOTION  was  made,  in  behalf  of  the  de- 
ix  fendant,  that  the  inquest  taken  in  this 
cause,  and  all  subsequent  proceedings  therein, 
be  set  aside.  Issue  was  joined  in  the  cause 
the  18th  May  last,  and  on  the  same  day,  the 
defendant's  attorney  received  a  notice  of  trial 
for  the  Onondaga  Circuit,  to  be  held  on  the 
31st  day  of  May,  being  less  than  fourteen 
days'  notice,  to  which,  by  the  rules  of  the 
court,  he  was  entitled.  Considering  the  notice 
of  trial  as  insufficient,  the  defendant's  attorney 
did  not  attend  the  Circuit,  and  the  plaintiff 
took  an  inquest,  by  default,  in  the  cause. 
487*]  The  affidavit  read  *also  stated,  as  an 
excuse  for  not  applying  at  the  last  term  to  set 
aside  the  inquest,  that  the  defendant's  attorney 
did  not  know  of  the  plaintiff's  attorney  having 
proceeded  to  the  trial  of  the  cause,  under  the 
notice  he  had  given,  until  his  return  home 
from  attending  the  Supreme  Court  in  Albany, 
on  the  9th  August,  when  he  found  that  a  copy 
of  the  bill  of  costs,  and  notice  of  taxation,  had 
been  served,  the  5th  August,  on  a  clerk  in  his 
office,  in  Cherry  Valley,  when,  on  account  of 
the  distance,  it  was  too  late  to  apply  at  the 
last  August  Term.  There  were  no  affidavits 
of  merits. 

Per  Curiam.  The  defendant's  counsel  in 
this  case  received  short  notice  of  trial,  and 
that  was  sufficient  to  put  him  on  inquiry.  He 
ought,  therefore,  to  have  applied  at  the  next 
term,  which  was  in  August.  The  motion 
must  be  denied. 

Motion  denied. 

Cited  in— 5  Cow.,  447  ;  2  Blatchf .,  94 ;  20  Wis.,  272. 


SALTUS  ET   AL. 

THE  COMMERCIAL  INSURANCE  CO. 

Evidence — Survey  of  Ship,  Evidence  for  Plaintiff 
when — Seaworthiness — Recovery  of  both  Total 
and  Partial  Loss. 

In  an  action  on  a  policy  of  insurance,  a  survey  of 
a  ship,  as  to  her  seaworthiness,  is  an  ex-parte  doc- 
ument and  not  evidence  in  chief, on  the  part  of  the 
plaintiff,  unless  called  for  by  the  defendant. 

Where  a  vessel  during  her  voyage  puts  into  a 
port  of  necessity,  and  is  repaired,  and  afterwards 
proceeds  on  her  voyage,  and  is  totally  lost,  the  in- 
sured is  entitled  to  recover  the  partial  loss  arising 
from  the  repairs,  and  general  average  consequent 
thereon,  in  addition  to  the  total  loss. 

Citation— 3  Johns.  Cas..  46. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  ship  Hudson,  at  and  from  New 
York  to  her  port  of  discharge,  not  blockaded, 
in  Europe,  and  at  and  from  thence  back  to  New 
York,  with  liberty  to  go  to  Gotten  burg  and  wait 
for  orders.  The  policy  contained  the  usual 
clause,  "that  if  the  above  vessel,  upon  a  regu- 
lar survey,  should  be  thereby  declared  unsea- 
worthy,  by  reason  of  her  being  unsound  or 
rotten,  or  incapable  of  prosecuting  her  voyage, 
on  account  of  her  being  unsound  or  rotten,  then 
the  assurers  should  not  be  bound,"  «fec. 

The  ship  having  performed  her  outward 
voyage,  set  sail  from  Riga,  with  a  cargo  of 
hemp,  on  her  homeward  voyage,  the  9th  of 
October,  1810.  During  her  voyage,  she  experi- 
enced very  tempestuous  weather,  in  the  North 
Sea,  and  sprung  a  leak,  and  still  experiencing 
bad  weather  and  heavy  seas,  and  the  leak  in- 
1122 


creasing,  with  the  advice  of  his  officers  and 
crew,  the  captain  bore  away  for  a  port,  and 
on  the  12th  November  arrived  at  Kinsale,  in 
Ireland,  when  the  captain  made  a  protest,  and 
had  the  ship  surveyed  *by  two  ship-  [*488 
mnsters  and  two  carpenters.  A  copy  of  the 
survey  made  being  shown  to  the  captain,  who 
was  examined  as  a  witness,  he  said  he  was 
present  when  the  survey  was  made,  and  that 
the  facts  stated  in  it  were  true.  The  plaintiffs' 
counsel  then  offered  to  read  a  copy  of  the  sur- 
vey in  evidence,  which  was  objected  to  by  the 
defendants'  counsel:  first,  because  it  was  a  copy 
of  the  original  survey  :  and,  second,  because 
the  survey  could  not  be  read  in  evidence  in 
chief,  without  its  being  proved  by  an  examin- 
ation of  the  surveyors.  The  judge  overruled 
the  objections,  and  the  copy  of  the  survey, 
dated  the  16th  November,  1810,  was  read  in 
evidence.  The  captain  testified  that  the  ship 
was  repaired  at  Kinsale,  and  was  then  again 
surveyed,  and  a  notarial  copy  of  the  second 
survey,  dated  24th  December,  1810,  was  offered 
in  evidence,  the  captain  having  testified  to 
the  Jruth  of  the  facts  contained  in  it  ;  it  was  ob- 
jected to  on  the  same  grounds  as  above  stated 
but  was  admitted  and  read  in  evidence.  The 
captain  further  stated,  that  he  sailed  from 
Kinsale  homeward,  the  28th  December,  and  on 
the  1st  January,  1813,  encountered  a  very 
heavy  gale  of  wind,  in  which  the  ship  received 
a  stroke  of  the  sea  which  injured  her  very 
much,  in  consequence  of  which  she  became 
verj'  leaky,  and  high  winds,  &c.,  continuing, 
on  consultation,  it  was  judged  necessary  again 
to  make  a  port  to  refit ;  that  he  met  a  frigate 
and  privateer,  both  of  which  advised  him  to 
abandon  the  vessel ;  but  he  arrived  again  at, 
Kinsale,  in  fourteen  days  after  his  departure. 
Two  surveys  were  made  on  the  ship,  by  per- 
sons appointed  by  the  master ;  one  on  the  19th 
January,  the  other  on  the  loth  April,  at  which 
the  captain  was  present  ;  and  he  testified  to 
the  truth  of  the  facts  contained  in  the  original 
surveys,  which  were  produced  and  read  in  ev- 
idence, though  objected  to  by  the  defendants' 
counsel. 

The  captain  said  that  the  repairs  of  the  ship 
would  have  cost  more  than  £2,500  Irish  ster- 
ling ;  that  he  could  not  get  carpenters  who 
would  repair  her  for  that  sum  ;  that  to  make 
the  necessary  repairs,  it  would  have  been  nec- 
essary to  take  off  her  sheathing,  which  alone 
would  have  cost  seven  hundred  pounds  ster- 
ling. The  ship  was  condemned  as  unfit  to  be 
repaired,  and  sold  at  Kinsale.  Other  evidence 
was  given  as  to  the  seaworthiness  of  the  ship  ; 
and  the  judge  charged  the  jury  that  the  sur- 
veys did  not,  of  themselves,  form  a  defense, 
under  the  clause  in  the  policy  ;  and  he  left  the 
question  of  seaworthiness  to  their  decision,  but 
directed  them,  that  if  they  thought  the  vessel 
seaworthy,  and  that  it  would  *have  [*481> 
cost,  after  the  usual  deduction  of  one  third,  new 
for  old,  more  than  a  moiety  of  her  value  to  re- 
pair her,  the  plaintiffs  would  be  entitled  to  re- 
cover for  a  total  loss ;  and  that  the  plaintiffs 
were  also  entitled  to  recover  a  partial  loss,  aris- 
ing from  the  repairs  put  on  the  ship  at  Kiusale, 
together  with  the  general  average  produced 
by  such  loss.  The  jury  found  a  verdict  for 
the  plaintiffs  for  a  total  loss,  and  also  for  the 
partial  loss  and  general  average. 
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A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  Wells,  for  the  defendants,  contended,  1. 
That  from  the  evidence,  it  was  a  clear  case  of 
unseaworthiness,  arising  from  the  vessel's  be- 
ing unsound  and  rotten,  within  the  clause  of 
the  policy. 

2.  That  the  surveys  were  not  evidence  in 
chief  on  the  part  of  the  plaintiffs.     They  were 
not  called  for  by  the  defendants.     In  Haff  v. 
The  Marine  Ing.   Co.,  4  Johns  Rep.,  132,    the 
survey  was*  regarded  only  as  a  necessary  part 
of  the  preliminary  proofs. 

3.  That  the  plaintiffs  cannot  recover  both 
for  a  partial  and  a  total  loss  on  the  same  poli- 
cy and  for  the  same  voyage.     The  defendants 
have  been  paid  a  premium  only  for  the  amount 
subscribed  ;  and  they  ought  not  to  be  held  to 
pay  more  than  the  sum  subscribed,  or  for  a  to- 
tal loss ;  otherwise  the  defendants  would  be 
made  liable  for  a  sum  for  which  they  have  re- 
ceived no  premium  or  consideration.     The  as- 
surer undertakes  to  indemnify  the  assured  no 
farther  than  to  the  amount  of  the  sum  sub- 
scribed to  the  policy. 

Mesifrs.  Hoffman  and  Golden,  contra,  insisted 
that  the  defendants  having  used  the  surveys  in 
their  defense,  to  show  that  the  vessel  was  not 
seaworthy,  the  plaintiffs  had  a  right  to  give 
them  in  evidence.  By  the  decision  in  Haff  v. 
The  Marine  Ins.  Co.,  the  plaintiff  is  bound  to 
produce  the  surveys,  as  part  of  the  prelimina- 
ry proof  ;  and  he  is  equally  bound  to  produce 
them  at  the  trial.  In  Neilwn  v.  The  Columbi- 
an Ins.  Co.,  3  Caines'  Rep.,  108,  Livingston, 
/.,  considered  it  as  evincive  of  a  want  of  good 
faith  on  the  part  of  the  assured,  that  no  survey 
was  produced.  A  survey  is  a  paper  equally 
important,  and  as  much  entitled  to  credit,  and 
to  be  received  with  the  same  degree  of 
proof,  as  many  other  commercial  documents. 
It  is  not  pretended  that  a  survey  ought,  of  it- 
self, to  be  evidence.  But  it  stands  on  the  same 
footing  as  bills  of  lading,  invoices,  bills  of  par- 
cels, bills  of  health,  &c.  (Marsh  on  Ins., 
709.  See  Condy's  Marsh,  159  a,  and  notes.) 
A  bill  of  parcels  with  a  receipt  to  it  has  been 
received,  on  proof  of  the  vendor's  handwrit- 
ing, as  sufficient  evidence  of  property.  (2  Str., 
1127.) 

4i)O*J  *The  right  of  action  for  a  partial 
loss  accrues  as  soon  as  the  loss  happens.  The 
expense  of  repairs  is  for  the  benefit  of  the  in- 
surer, and  in  order  to  prevent  a  total  loss.  A 
subsequent  total  loss  is  a  distinct  and  independ- 
ent ground  of  action.  If  the  plaintiffs  can- 
not recover  for  both,  they  are  not  indemnified. 

Per  Curiam.  The  survey  was  not  evidence 
on  the  part  of  the  plaintiffs,  unless  called  for 
by  the  defendants.  It  is  altogether  an  e.r-parte 
document.  (3  Johns.  Cas.,  46.)  But  the  point 
need  not  have  been  raised  in  this  case,  for  if 
the  surveys  be  excluded,  there  was  no  evi- 
dence of  a  want  of  seaworthiness,  and  on  the 
question  of  seaworthiness,  as  the  testimony 
stands,  the  court  do  not  think  it  would  be 
proper  to  interfere  with  the  finding  of  the 
jurv. 

The  plaintiffs  were  likewise  entitled  to  re- 
cover the  partial  loss  (in  addition  to  a  total 
loss),  arising  from  the  repairs  put  on  the  ves- 
sel at  Kinsale,  in  November  and  December, 
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1810.  As  soon  as  these  repairs  were  made,  a 
right  of  action  for  those  damages  accrued, 
and  to  deny  to  the  plaintiffs  a  right  to  recover 
them,  would  be  denying  them  an  indemnity. 
They  were  not  connected  with  the  subsequent 
total  loss.  They  were  a  previous  distinct  loss. 
It  was,  at  the  time,  a  reparation  in  which  the 
interest  of  the  insurers  was  concerned,  and  as 
much  for  their  benefit  as  for  that  of  the  as- 
sured. The  motion  on  the  part  of  the  defend- 
ants to  set  aside  the  verdict  is  denied. 

Motion  denied. 
Cited  in-2  Rob.,  550. 


IRELAND  ET  AL.  v.  KIP. 

Negotiable  Paper  —  Protest  —  Insufficiency  of 
Notice  by  Mail,  where  Parties  Reside  in  same 
Tmmi. 

Putting  fc  notice  of  the  non-payment  of  a  note  in 
the  postoffice  in  New  York,  directed  to  the  indorser 
there,  whose  place  of  residence  was  at  Kip's  Bay,  3 
miles  and  a  half  from  the  postoffice,  and  within  the 
City,  is  not  sufficient  to  charge  the  indorser,  espe- 
cially when  the  letter  carriers  did  not  deliver  letters 
at  that  distance,  and  the  place  of  the  indorsor's  res- 
idence was  known  to  the  holder. 

Where  the  party  resides  in  the  same  city  or  town, 
the  notice  must  be  personal,  or  left  at  his  dwelling- 
house. 

THIS  was  an  action  of  ansumpirit  brought 
against  the  defendant  as  indorser  of  a 
promissory  note,  dated  22d  April,  1811,  made 
by  Samuel  Kip  for  six  hundred  dollars,  pav- 
able  to  the  defendant  or  order,  thirty  days 
after  date.  The  cause  was  tried  at  the  New 
York  sittings,  in  November  last,  before  Mr. 
Justice  Spencer.  To  prove  a  notice  to  the  de- 
fendant of  the  non-payment  of  the  note,  the 
plaintiff  called  the  clerk  of  a  notarv,  who 
stated  that  on  the  *25th  May  last,  he  [*49  1 
called  several  times  at  the  store  of  the  maker 
of  the  note,  to  demand  payment,  but  found  it 
shut  up,  and  no  person  there  to  pay' the  note  ; 
that  the  Monday  following,  being  the  27th 
May,  he  sent  a  written  notice,  in  the  usual 
form,  to  the  postoffice  in  the  City  of  New 
York,  directed  to  the  defendant,  mentioning 
that  the  note  had  not  been  paid.  No  other 
notice  of  non-payment  was  given  to  the  de- 
fendant. The  witness  knew  that  the  defend- 
ant, at  that  time,  lived  at  a  place  called  Kip's 
Bay,  on  New  York  Island,  and  within  three 
and  a  half  miles  of  the  old  Citv  Hall  in  Wall 
Street.  It  was  the  practice  of  the  notary  to 
put  notices  of  non-payment  of  notes  into  the 
postoffice,  when  the  indorsers  resided  out  on 
the  island  as  far  as  the  three  mile  stone. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  plaintiff  had  not 
proved  a  sufficient  notice  of  the  non-payment 
of  the  note ;  but  the  judge  overruled  the 
motion. 

Tin;  defendant  then  called  the  notarv  of  the 
Merchants'  Bank,  who  testified  that  it  was  his 
practice  always  to  give  notice  to  indorsers,  who 
were  to  be  found  within  the  City,  however  dis 
tant  from  the  City  Hall,  by  leaving  the  same 
lit  their  places  of  residence  in  the  usual  way  : 
and  that  he  had  delivered  such  notices  to  per- 
sons residing  at  Kip's  Hay,  and,  among  others, 
to  the  defendant,  whose  place  of  residence  was 
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well  known.  The  witness,  on  his  cross-exam- 
ination, said  he  knew  of  no  usage  or  custom  of 
the  City  of  New  York,  as  to  giving  notice  to 
indorsers.  J.  Gelston,  a  witness,  stated  that 
he  was  a  neighbor  of  the  defendant,  whose  resi- 
dence at  Kip's  Bay  was  permanent  and  noto- 
rious ;  that  the  letter  carriers  of  the  postoffice 
did  not  carry  letters  to  persons  residing  at 
Kip's  Bay  ;  and  that  letters  left  at  the  post- 
office  for  persons  residing  there  would  not  reach 
them,  unless  called  for  at  the  postoffice. 

The  plaintiff's  counsel  offered  to  prove  that 
the  maker  of  the  note,  at  the  time  it  became  due, 
was  a  merchant,  and  was  insolvent,  and  had 
assigned  property  to  the  defendant  to  secure 
him  as  indorser.  This  evidence  was  objected 
to,  but  admitted  by  the  judge.  Several  wit- 
nesses were  then  examined  as  to  the  solvency 
of  the  maker  of  the  note. 

The  notary  with  whom  the  note  was  left, 
and  who  was  the  notary  of  the  Manhattan 
Bank,  also  stated  that  it  was  his  practice  to  de- 
liver notices  to  indorsers  of  non-payment,  at  the 
their  places  of  residence,  if  within  the  com- 
pact part  of  the  City ;  but  if  they  resided  be- 
yond the  compact  part  of  the  City,  he  caused 
4U2*]  such  notices  *to  be  put  in  the  postoffice; 
that  he  did  not  know  at  the  time  where  the  de- 
fendant lived,  but  if  he  had  known,  he  did  not 
think  he  should  have  given  a  personal  notice 
to  him,  unless  specially  directed  to  do  so. 
When  indorsers  resided  at  Greenwich,  which 
is  about  two  and  a  half  miles  from  the  City 
Hall,  and  their  names  were  entered  in  the  city 
directory,  it  was  his  practice  to  give  them 
personal  notice. 

Another  notary  testified  that  he  always  con- 
sidered it  as  his  duty  to  give  a  personal  notice, 
or  at  their  places  of  residence,  to  indorsers  who 
resided  in  any  part  of  the  city,  whether  within 
or  without  the  compact  parts  thereof. l 

The  judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  stating  that  he  did  so  with  a 
view  to  have  the  points  of  law  raised  decided 
by  the  coilrt,  meaning  to  give  no  decided  opin- 
ion upon  them.  The  jury  accordingly  found 
a  verdict  for  the  plaintiff. 

Mr.  S.  Jone*,  Jr. ,  for  the  defendant,  contend- 
ed that  the  notice  in  this  case  ought  to  have 
been  left  at  the  defendant's  house  or  place  of 
residence.  The  rule  as  to  notice  is  to  be  found 
in  all  the  books  which  treat  on  the  snbject  of 
bills  and  notes.  The  only  exception  is  where 
the  party  resides  in  another  town  or  city,  in 
which  case,  it  seems,  that  a  notice  put  into  the 
postoffice  will  be  sufficient.  (2H.  Bl.,509.)  The 
indorser,  when  he  puts  his  name  on  the  paper, 
does  it  under  the  implied  claim  of  the  benefit 
of  the  existing  rules  of  law  on  the  subject. 
There  is  no  such  rule  as  that  stated  by  the 
notary  who  gave  the  pretended  notice  in  this 
case.  The  law  knows  no  distinction  between 
one  part  of  a  city  or  town  and  another  part. 
Again,  a  notice  put  in  the  postoffice  could 

1.— The  limits  of  the  City  of  New  York  include 
Manhattan  Island,  and  are  co-extensive  with  the 
county ;  the  island  is  about  fourteen  and  a  half 
miles  in  length,  and  from  one  and  a  half  to  two 
miles  in  width.  The  compact  parts  of  the  City  do 
not  extend  more  than  two  miles. 

1124 


not  reach  the  defendant,  as  the  letter  carriers 
do  not  carry  letters  to  Kip's  Bay,  where  the 
defendant  resided.  The  letter,  at  least,  ought 
to  have  been  directed  to  him  at  Kip'eBay,  and 
not  generally,  at  New  York.  The  postoffice 
is  only  one  of  the  means  of  transmitting  a 
notice.  It  is  allowed  when  the  party's  place 
of  residence  is  unknown  ;  but  here  the  clerk 
of  the  notary  knew  that  the  defendant  resided 
at  Kip's  Bay. 

As  to  the  question  of  the  insolvency  of  the 
maker,  he  said  the  excuse  was  applicable  only 
in  cases  of  bills  of  exchange.  (He  was  stopped 
by  the  court.) 

*Mr.  Baldwin,  contra,  insisted  that  it  [*493 
was  unreasonable  to  require  notice  to  be  sent 
to  the  farthest  limits  of  the  City  of  New 
York, which  were  co-extensive  with  the  county, 
and  included  all  the  islands  in  the  harbor  ;  he 
admitted  the  general  rule  to  be,  that  where  the 
parties  reside  in  the  same  place,  the  notice  must 
be  personal,  or  left  at  the  party's  residence. 
But  what  is  meant  by  place?  Does  it  mean  a 
certain  collection  of  houses  on  a  particular 
spot,  or  does  it  comprise  the  whole  jurisdic- 
tiona*!  limits  of  a  city  or  town?  If  the  defend- 
ant had  lived  just  across  the  Hudson,  in  Jersey, 
or  across  the  East  River,  at  Brooklyn,  which 
are  within  two  miles  of  the  City  Hall,  it  is  ad- 
mitted that  a  notice  through  the  postoffice 
would  have  been  sufficient.  The  village  of 
Harlaem  is  within  the  jurisdiction  of  the  City 
of  New  York,  yet,  in  common  parlance,  it  is 
not  called  or  understood  to  be  part  of  the  City 
of  New  York.  Many  cases  might  be  put  to 
show  the  great  inconvenience  of  the  rule  con- 
tended for  by  the  defendant's  counsel.  Rules 
in  regard  to  commercial  transactions  should 
be  equitable  and  reasonable,  and  founded  in 
general  convenience. 

The  evidence,  as  to  the  insolvency  of  the' 
maker,  was  proper  and  sufficient ;  it  went  to 
show  that  the  defendant  had  not  sustained  any 
injury  from  want  of  notice.  The  reason  of  the 
rule  on  this  subject  applies  equally  to  indorsers  • 
of  promissory  notes,  as  to  the  drawer  or  in- 
dorser of  bills  of  exchange. 

Per  Curiam.  Putting  the  notice  in  the  post- 
office  in  the  City  of  New  York  was  not  suffi- 
cient in  this  case.  There  was  no  postoffice  at 
Kip's  Bay,  where  the  defendant  resided,  and 
the  penny  post  or  letter  carrier  does  not  deliver 
letters  at  that  distance.  The  holder  of  the 
note  was  bound  to  give  personal  notice,  or  to 
see  that  the  notice  reached  the  dwelling-house 
of  the  defendant,  the  place  of  whose  residence 
must  have  been  known  to  him. 

We  are  of  opinion  that  a  new  trial  ought  to 
be  awarded  with  costs  to  abide  the  event  of 
the  suit.1  « 

New  trial  granted. 

8.  C.— 11  Johns.,  231. 

Questioned— 2  Peters,  104. 

Bxplained-2  Hill,  590. 

Cited  in— 20  Johns.,  382;  4  Wend.,  401;  5  Denio, 
338 ;  13  N.  Y.,  551 ;  39  N.  Y.,  193 ;  6  Trans.  App.,  165 ; 
16  Barb.,  13 ;  9  How.  Pr.,  224 ;  6  Duer,  494 ;  2  Peters, 
132, 134 ;  2  Cranch.  C.  C.,  513. 

1.— Vide  Cuyler  v.  Nellis,  4  Wendell's  Rep.,  398. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 

OF  THE 

STATE   OF   NEW    YORK. 


IN  MARCH,  1812,  AND  IN  1813. 


JOHN  FISHER  ET  AL.,  Appellant*, 

v. 
JOSEPH  C.  FIELDS,  Respondent. 

Ejectment.  1.  Assignment  of  Soldier's  Claim 
to  Bounty  Land —  Valid.  2.  No  Particular 
Words  Necessary  to  Create  a  Trust. 

G.,  a  soldier  in  the  New  York  line  of  the  United 
States  Army,  in  the  Revolutionary  War,  received  a 
regular  discharge,  and  was  entitled  to  bounty  land, 
under  the  Acts  of  the  Legislature  of  the  State. 
In  March,  1784,  he  sold  his  right  to  B.,  to  whom  he 
delivered  his  discharge,  on  which  was  the  follow- 
ing certificate,  under  his  hand  and  seal :  "This  is  to 
certify,  that  the  bearer  hereof,  I.  B.,  is  entitled  to 
all  the  lands  that  I  (B.  G.)  am  entitled  to,  either 
from  the  State  or  Continent,  for  my  services  as  a 
soldier,  certified  in  my  discharge."  It  was  proved 
that  B.  paid  to  G.,  at  the  time,  815,  in  consideration 
of  the  transfer,  and  that  such  was  the  usual  price 
of  soldiers'  rights  at  that  time.  Afterwards,  in  1792, 
the  persons  to  whom  B.  transferred  the  right  so  ac- 
quired, sued  out  a  patent  for  the  lot  of  land  to 
which  G.  was  entitled,  and  which  by  the  direction 
of  the  statute  was  issued  in  the  name  of  G.  F.,  with 
knowledge  of  the  transfer  to  B..  some  years  after- 
wards, purchased  the  land  of  G.,  and  took  a  regu- 
lar conveyance  from  him,  in  1794,  for  the  consid- 
eration of  S250,  and  brought  actions  of  ejectment 
against  the  persons  holding  under  B. 

It  was  held  that  in  17S4,  before  issuing  the 
patent,  G.  had  only  an  equitable  claim  ;  and  that 
the  certificate  indorsed  on  his  discharge,  being  an 
assignment  of  his  equitable  interest,  transferred 
his  whole  interest,  and  was  sufficient,  for  that  pur- 
pose, without  any  words  of  inheritance  or 
consideration  expressed  in  the  instrument.  It 
amounted  to  a  declaration  of  trust,  and  was  a  suffi- 
cient authority  to  B.  to  procure  a  patent  in  his 

<  wn  name,  had  not  the  statute  directo-d  It  to  be  is- 
s  led  in  the  name  of  the  soldier  :  and  that  after  the 
1  aN-nt,  G.  took  it  as  a  trustee  to  B.,  having  the 
«  (tillable  interest ;  especially,  as  the  Act  of  the  fith 

<  t  April,  1790,  provided  that  previous  sales  and  dis- 
I  ositlons  of  the  lands  made  by  soldiers  should  be 
valid,  and  the  patent  having  a  retrospective  effect, 
must  IKS  di-emed  to  have  vested  the  land  in  the 
patentee  and  his  heirs,  from  the  17th  March,  17X3. 

No  particular  form  of  words  Is  requisite  to  create 
a  trust,  the  intvnt  only  l>elng  regarded  by  courts  of 
equity. 

A  trustee,  or  cfxtni  qnr  tmxt.  will  take  a  fee,  with- 
out the  word  "heirs,  when  a  less  estate  will  not 
satisfy  the  object  of  tin-  trust. 

A  trust  is  now  what  a  use  was  tx'fore  the  statute 
of  uses.  It  is  an  interest  resting  in  equity  and  con- 
science, and  the  same  rules  apply  to  trusts,  in 
chancery,  as  wen-  formerly  applied  to  us**.  II., 
therefore,  or  the  persons  to  whom  lie  had  assigned, 
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were  entitled  to  a  decree  for  an  adequate  legal  con- 
veyance from  F.:  and  F.  was  enjoined  from  pro- 
ceeding at  law,  on  the  deed  from  G.,  or  to  set  it  up 
against  the  claim  of  B.,  or  his  assignees. 

Citations— Act  May  11,  1784;  2  Laws,  460  (J.  &  V. 
ed.) ;  2  Laws,  385  (Greenl.  ed.) ;  Stat.  29  Car.  II.,  ch. 
3  sec.  9;  5  East,  10;  6  Id.,  307;  1  Bos.  &  P.,  252;  3 
Johns.,  399;  Resolution  of  Legis.  March,  1783;  Act 
April  6,  1790;  Act  April  5,  1803;  2  Fonb.,  36,  ».; 
3  Ves.,  Jr.,  9;  2  Atk.,  72,  578;  1  Ves..  491;  Amb., 
93:  3  Burr.,  1684;  2  P.  Wms.,  314;  Stat.  27  Hen. 
VIII.;  ICo.,  87  b,  100  b;  1  Fonb.,  396,  ».,  400,  n.; 
2  Id.,  18 ;  Act,  sess.  10  ch.  44,  sec.  12. 

THIS  cause  came  before  the    court,  on  an 
appeal  from  a    decree    of  the    Court  of 
Chancery. 

The  appellants  filed  their  bill  in  the  court 
below,  which  stated  that  letters  patent  were 
granted  to  Benjamin  Griff  en,  a  soldier,  in  the 
*Second  New  York  Regiment  in  the  f*4J)O 
Revolutionary  War,  for  lot  No.  51  in  the 
township  of  Aurelius.  On  the  24th  of  March, 
1784,  Griffen,  for  a  valuable  consideration, 
sold  his  right  to  lands  for  military  services, 
to  John  Birch,  and  made  an  assignment  there- 
of on  the  back  of  the  discharge  given  to  him 
by  the  Commander-in-chief.  On  the  1st  of 
February,  1792,  Birch  sold  and  assigned  the 
right  to  Bartholomew  Fisher,  for  himself,  and 
brothers,  John  and  George  Fisher.  Under 
.the  Acts  of  the  8th  of  January,  1798,  and  the 
27th  of  March,  1794,  the  assignments  were  de- 
posited and  registered,  on  the  1st  of  Septem- 
ber, 1794,  according  to  law.  About  the  month 
of  July,  1792,  the  Fishers  sued  out  a  patent 
for  the  lot  to  Griffen,  which  was  minuted  in 
the  office  of  the  Secretary  of  State.  On  the 
23d  of  December,  1793,  Bartholomew  Fisher 
conveyed  this  third  part  of  the  lot  to  James 
Saidler,  James  R.  Smith,  and  Robert  Pettit  ; 
and  they,  on  the  31st  of  December,  1794,  con- 
veyed tlie  same  to  John  Fisher,  one  of  the  ap- 
pellants. George  Fisher  died  intestate,  on  the 
17lli  of  February,  1797,  leaving  his  son  John, 
and  two  daughters,  to  wit  :  Maria  the  wife 
of  Peter  C'lark,  one  of  the  appellants,  and 
Eleanor,  the  wife  of  Jnmes  B.  Clark,  his  heirs 
at  law.  On  a  division  of  the  real  estate 
among  those  heirs,  the  28th  of  June,  1HOO.  the 
lot  in  question  fell  to  the  share  of  Maria 
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Clark,  to  whom  her    brother    and  sister    ex- 
ecuted a  release. 

Understanding  that  the  respondent  pre- 
tended to  have  a  title  to  the  lot,  the  appellants, 
about  the  year  1797,  put  in  a  claim  to  it,  be- 
fore the  Onondaga  commissioners,  who  adver- 
tised the  same  for  hearing  on  the  5th  of  June, 
1798,  and  on  the  26th  of  February,  1799, 
awarded  the  lot  to  the  respondent,  in  trust  for 
the  appellants.  The  respondent  produced 
before  the  commissioners  a  conveyance  from 
Benjamin  Griffen,  of  Frederickstown,  for  the 
lot  in  question,  dated  the  15th  of  March,  1794, 
purporting  to  have  been  given  for  the  con- 
sideration of  two  hundred  and  fifty  dollars  ; 
but  the  commissioners,  considering  this  deed 
to  have  been  a  fraud  on  the  appellants,  were 
of  opinion  that  the  respondent  took  the  lot 
subject  to  the  rights  of  the  appellants. 

The  bill  further  stated  that  the  defendant 
had  commenced  suits  at  law  against  the  ten- 
ants of  the  appellants,  in  order  to  turn  them 
out  of  possession ;  and  they  prayed,  1.  That 
the  respondent  might  be  directed  to  convey 
the  premises  to  them  ;  2.  For  an  injunction  to 
restrain  the  respondent  from  proceeding 
further  at  law  ;  and  3.  For  general  relief. 
497*]  *The  answer  of  the  respondent  ad- 
mitted the  issuing  of  the  patent  to  Griffen,  but 
denied  that  he  knew  or  believed  that  Griffen 
had  sold  to  Birch,  and  stated  that  he  was 
ignorant  of  the  transfer  to  Fisher,  the  issuing 
out  of  the  patent  to  the  Fishers,  the  convey- 
ance to  Saidler  and  others,  the  death  of  B. 
Fisher,  and  the  subsequent  division  among 
the  heirs,  &c.  He  admitted  the  proceedings 
before  the  Onondaga  commissioners,  but 
averred  that  he  had  dissented  from  their 
award  ;  that  he  produced  his  deed  befoie  the 
commissioners,  and  insisted  that  he  was  a 
bona  fide  purchaser  without  notice  ;  he  ad- 
mitted that  the  consideration  paid  by  him  to 
Griffen  did  not  amount  to  the  sum  expressed 
in  the  deed,  but  averred  that  before  the  date 
of  the  deed  and  after,  he  paid  above  fifty 
pounds  to  Griffen,  as  a  consideration  for  the 
lot,  but  how  much  more  than  fifty  pounds,  or 
on  what  particular  days  the  payments  were 
made,  he  could  not  recollect ;  that  ten  or  fif- 
teen pounds  were  paid  in  merchandise,  twelve 
pounds  in  a  cow  and  calf,  and  the  residue  in 
money ;  but  he  did  not  offer  to  pay  any 
further  sum  to  Griffen.  He  also  admitted  that 
he  had  brought  five  suits  in  ejectment  against- 
the  tenants,  which  he  intended  to  prosecute. 

John  Sandf ord,  a  witness,  deposed :  that  in 
the  year  1784,  he  was  present  when  Benjamin 
Griffen,  the  soldier,  sold  his  right  to  John 
Birch,  for  the  sum  of  fifteen  or  sixteen  dollars, 
which  Birch  paid  Griffen,  and  which  was  the 
usual  price  for  soldiers'  rights  at  that  time  ; 
and  that  it  was  usual,  on  such  sales,  for  the 
soldier  to  deliver  his  discharge  to  the  pur- 
chaser. 

The  witness  proved  the  following  instru- 
ment, to  which  he  was  a  subscribing  witness  : 
"This  is  to  certify,  that  the  bearer  hereof, 
John  Birch,  is  entitled  to  all  the  lands  that  I, 
Benjamin  Griffen,  am  entitled  to,  either  from 
the  State  or  Continent,  for  my  services  as  a 
soldier,  certified  in  my  discharge.  24th  of 
March,  1784.  Benjamin  Griffen."  (Sealed.) 
On  the  certificate  also  was  certified  an  oath 
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taken  by  Griffen,  before  a  magistrate  of  the 
City  of  New  York,  on  the  same  day,  that  he 
had  not  sold  or  otherwise  disposed  of  the  land 
he  was  entitled  to  from  the  State  or  Congress. 

Griffen,  who  was  produced  as  a  witness,  de- 
posed that  he  served  as  a.  soldier  in  the  Army  of 
the  United  States,  and  resided  in  Dutchess 
County  ;  that  in  1785  he  was  in  New  York,  in 
company  with  several  of  his  fellow-soldiers, 
among  whom  was  Sanford  and  Birch,  who 
appeared  to  be  partners  in  the  business  of 
speculating  in  soldiers'  rights  to  military  lands. 
The  witness  had  been  drinking  freely,  when 
Sanford  asked  him  if  he  would  sell  *his  [*498 
discharge,  which  he  agreed  to  do  for  two  or 
three  guineas.  He  did  not  recollect  what  fol- 
lowed, being  intoxicated  at  the  time  ;  but  the 
next  morning  he  asked  Birch  for  the  money, 
who  said  that  he  had  paid  him,  and  the  wit- 
ness had  laid  it  all  out  in  liquor.  He  did  not 
know  that  by  selling  his  discharge  he  had 
parted  with  his  right  to 'the  military  lands. 
Five  or  six  years  after  the  above  transaction, 
Fields  sent  for  him  and  asked  him  if  he  had 
ever  sold  his  military  lands ;  the  witness 
answered  that  he  had  sold  his  discharge  to  a 
man  in  New  York,  but  did  not  know  that  he 
had  sold  his  lands.  Fields  asked  the  witness 
if  he  would  take  sixty  pounds  for  his  lands  ; 
the  witness  replied  that  he  would  not  take  less; 
but  it  was  finally  agreed  that  the  witness 
should  have  sixty  pounds.  At  the  time  of  the 
conveyance  no  money  was  paid,  but  Fields 
gave  up  a  note  which  he  had  against  the  wit- 
ness for  seven  pounds  one  shilling,  and  the 
witness  received  from  him  a  cow  valued  at 
twelve  pounds,  and  afterwards  received  some 
money  ;  the  whole  amount  received  by  the 
witness  towards  the  consideration  was  about 
sixty  pounds. 

Another  witness  deposed:  that  in  the  latter 
part  of  1793,  or  1794.  Fields  told  him  that  he 
had  bought  Griffon's  right,  and  had  a  good 
title  for  it  ;  that  Fisher  had  nothing  more  to 
show  for  his  title  than  a  mere  receipt,  or  a  few 
lines  written  on  the  back  of  Griffon's  dis- 
charge, which  was  no  deed,  and  would  not 
hold  good  in  law.  Fields  said  "he  had  paid 
Griffen  a  sum  on  a  venture,  and  that  if  he  re- 
covered the  land,  he  was  to  pay  him  more." 

Another  witness  deposed  that  fifteen  or  six- 
teen years  before  his  examination,  Fields  told 
him  he  had  bought  Griffen's  military  lands. 
The  witness  remarked  that  he  did  not  believe 
that  Fields  would  ever  get  them,  as  the  wit- 
ness had  once  applied  to  Griffen  to  purchase 
them, and  from  his  representations  it  appeared 
he  had  parted  with  his  right  to  Fisher,  and 
that  the  witness  knew  the  Fishers  were  in  the 
practice  of  buying  soldiers'  lands,  and  he  did 
not  believe  they  would  buy  Griffen's  discharge 
and  wages,  and  nothing  more  ;  and  that  he 
believed  Fields  would  have  trouble.  Fields 
answered  that  Griffen  had  declared  that  he 
had  not  sold  anything  but  his  discharge  and 
wages,  which  was  not  selling  his  lands,  and 
that  Fisher  had  never  paid  anything  for  the 
lands.  The  Fishers  were  partners  in  the  pur- 
chase of  lands. 

Ephraim  Marvin  deposed  that  he  was  pres- 
ent in  1794,  when  Griffen    executed  the  deed 
to  Fields,  and  was  a  witness  to  it.  Fields  asked 
Griffen,  at  the  time,  if  he  had   ever  sold  his 
JOHNS.  REP.,  10. 


1812 


FISHER  ET  AI-.  v.  FIELDS. 


498 


right  to  lands,  and  Griffen  answered  he  had 
499*]  not,  but  that  he  had  signed  a  *paper 
respecting  it  to  some  other  person,  whom  he 
did  not  name.  The  discharge  was  not  asked 
for,  or  produced.  Some  money  and  goods 
were  delivered  to  Griffen,  at  the  time, hut  how 
much  the  witness  could  not  recollect,  nor 
whether  it  was  on  account  of  the  lands. 

It  was  also  proved  that  in  1800,  or  1801, 
Griffen  confessed  that  he  had  sold  his  dis- 
charge, or  pay  and  military  lands,  to  Birch, 
for  a  small  sum  of  money,  and  that  he  had  de- 
livered the  discharge  to  Birch.  And  Griffen 
afterwards  in  the  presence  of  the  witness, 
acknowledged  the  conveyance  to  Birch.  Grif- 
fen said  that,  supposing  the  conveyance  to 
Birch  not  to  be  good,  he  had  sold  his  chance  of 
getting  the  lands  to  Fields,  who  had  given  him 
a  heifer,  and  was  to  pay  him  a  great  deal  of 
money  in  case  he  could  get  the  land,  but  that 
as  Fields  had  neglected  to  pay  him,  he  had 
made  a  conveyance  to  Wallace,  and  that  Wal- 
lace having  refused  to  pay  him.  he  intended 
to  appear  before  the  commissioners  and  claim 
the  land  himself. 

James  Knapp  deposed  that  in  the  autumn  of 
1794  Fields  told  him  that  he  had,  a  short  time 
before,  purchased  of  Griffen  his  military  lands, 
and  was  to  pay  a  small  part  of  the  considera- 
tion money  at  all  events  ;  and  if  the  lot  was 
recovered  he  was -to  pay  the  residue.  Fields 
said  Griffen  informed  him,  at  the  time,  that  he 
had  given  his  discharge  to  John  and  Barthol- 
omew Fisher,  to  obtain  the  patent  for  him, 
and  that  he  had  sold  them  his  pay,  but  not  his 
land.  Fields  expressed  his  fears  and  suspicions 
that  Griffen  had  sold  to  some  one  else,  and 
asked  if  such  sale  would  be  good,  and  hold  the 
land,  if  no  deed  had  been  executed. 

The  instrument  from  Griffen  to  Birch  was 
.acknowledged  on  the  15th  of  February,  1802, 
before  a  master  in  chancery,  who  certified  that 
a  person  well  known  to  him  appeared  and 
made  oath  that  he  knew  Griffen,  &c.,  who  had 
signed  the  within  certificate,  and  that  he  was 
the  identical  person,  &c.,  and  Griffen  then  ac- 
knowledged that  he  had  executed  the  certifi- 
-cate  for  the  purposes  therein  mentioned,  &c. 
On  this  proof,  the  instrument  was  entered  for 
record,  on  the  18th  of  February,  1802,  with 
the  clerk. 

The  other  proofs  and  exhibits  in  the  cause 
deduced  the  title  to  the  lot  in  question  to  the 
appellants,  but  it  is  deemed  unnecessary  to 
.state  them. 

The  cause  was  brought  to  a  hearing  in  the 
5()O*|  court  below  ;  and  *on  the  8th  of  May, 
1809.  the  Chancellor  pronounced  his  decree, 
that  the  bill  of  the  appellants  be  dismissed 
witli  costs. 

The  reasons  for  the  decree  were  thus  as- 
signed by 

TIIK  OIIANCKI.LOH.  The  controversy  in  this 
case  arose  on  the  validity  of  the  certificate  in- 
dorsed on  the  discharge  of  Benjamin  Griffon 
to  John  Birch,  as  a  conveyance  of  tin;  right  of 
tht;  former  to  certain  Inmts,  to  which  he  had 
become  entitled  for  his  services  in  the  Revolu- 
tionary \Var. 

The  deduction  of  the  legal  rights  under  that 
•certificate,  to  tlie  appellants,  if   it    was  valid, 
was  not  questioned. 
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But,  on  the  part  of  the  respondent,  it  was  in- 
sisted, 

1st.  That  the  certificate  was  a  nullity  as  a 
conveyance,  no  consideration  being  expressed 
in  it. 

2d.  That  as  a  contract,  it  was  void  by  the 
statute  of  frauds. 

The  Act  of  the  llth  May,  1784,  Laws  of 
New  York,  p.  122,  Greenleaf's  ed.,  directed 
letters  patent  to  issue  to  I  he  persons  entitled, 
to  be  located  in  the  manner  therein  prescribed 
— thus  vesting  the  right  of  location  in  the  per- 
sons for  whose  services  the  bounty  had  been 
provided,  or  those  entitled  to  their  interests  ; 
but  requiring  a  combination  of  the  acts  of  the 
party,  the  Surveyor-General,  and  the  Board  of 
Commissioners  of  the  Land  Office,  to  attach 
their  equitable  floating  interest  in  its  locality  to 
a  particular  parcel  of  land.  The  letters  patent 
were  by  that  Act  to  be  granted  to  the  persons 
whose  services  they  were  intended  to  remune- 
rate (Laws  of  New  York,  Vol.  II.,  p.  460,  Jones 
and  Varick's  ed.);  but,  intermediate  the  ori- 
gin of  such  right,  and  obtaining  those  letters 
patent,  none  other  than  such  floating  interest 
existed.  It,  however,  related  to  land,  and 
every  agreement  or  assignment  respecting  it 
must  be  tested  by  the  legal  principles  apply-. 
ing  to  land. 

The  tenth  section  of  the  Act  for  the  Preven- 
tion of  Frauds  (Laws  of  New  York,  Vol.  II.,  p. 
385,  Greenleaf's  ed.).  which  is  of  an  import  sim- 
ilar to  the  ninth  section  of  the  29th  Car.  II.,  ch. 
3,  enacts  that  no  leases,  estates,   or  interests, 
I  either  of  freehold  or  terms  of  years,    or  any 
I  uncertain  interest,  of,  in,  or  out  of  any   mes- 
j  suages,  manors,  lands,  tenements,  or  heredita- 
I  ments,  shall  at  any  time  thereafter  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed 
or  note,  in  writing,  signed  by  the  party  so  as- 
signing, surrendering  or  granting  the  same. 

The  eleventh  section  of  the  same  Act  cor- 
responds with  the  fourth  section  of  the  third 
chapter  of  the  English  statute,  which  enacts 
that  no  action  shall  be  brought,  Ac.,  under  any 
contract  or  sale  of  lands,  tenements,  or  hered- 
itaments, or  any  interest  in  or  concerning 
them,  *unless  the  agreement  upon  [*5O1 
which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  charged  there- 
with. 

The  indorsement  on  the  discharge  merely 
certifies  that  John  Birch  is  entitled  to  all  the 
lands  which  Benjamin  Griffen  is  entitled  to, 
either  from  the  State  or  the  Continent. 

No  consideration  is  expressed,  and  no  words 
legally  competent  to  convey  have  been  made 
useof .  If  the  intent  was  clearly  to  be  inferred, 
the  formal  granting  words  might  be  supplied  ; 
but  the  effect  of  the  want  of  consideration  is 
not  so  easily  surmounted. 

This  certificate,  in  its  terms,  is  neither  a 
contract  nor  a  grant;  it  is  not  a  note  of  n  con 
tract, for  it  does  not  specify  the  stipulations  on 
either  side.  If  it  operated  as  a  grant,  it  could 
only  be  for  the  life  of  the  grantee,  as  there  are 
no  words  Indicating  an  intent  of  disposing  of 
the  inheritance  ;  and  there  are  no  circum- 
stances disclosed  from  which  that  intent  can 
be  collected  ;  for  the  word  "entitled"  is  per- 
fectly vague  and  indefinite,  and  equally  sus- 
ceptible of  being  applied  to  an  estate  Indefi- 
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nitely  as  to  duration,  whether  for  years,  for 
life,  or  in  fee. 

The  construction  of  the  fourth  section  of  the 
English  statute  has  been  given  in  the  case  of 
Wain  v.  Warliers,  5  East.,  10,  that  the  consid- 
eration is  part  of  the  agreement,  and  the 
whole  agreement  must  be  set  forth. 

The  doctrine  of  nudum  pactum  is  there  said 
not  to  be  altered  by  the  statute,  for  it  did  not 
mean  to  enforce  any  promise  not  valid  before. 
The  consideration  might  be  illegal,  or  the 
promise  might  have  been  made  on  a  condition 
precedent.  The  statute  requires  the  agreement 
to  be  in  writing,  but  here  there  is  no  consider- 
ation, which  must  be  part  of  the  agreement, 
to  support  it. 

The  solidity  of  this  reasoning  has  since  been 
admitted  and  enforced,  and  distinguished  from 
the  seventeenth  section  of  the  statute.  (6  East., 
307  ;  1  Bos.  &  Pull.,  252.) 

The  same  doctrine  has  been  adopted  by  the 
Supreme  Court  of  this  State  (3  Johns.  Rep., 
399,  Bailey  and  Bogert),  and  the  exposition  of 
the  statute,  must  be  alike  both  in  the  courts  of 
common  law  and  in  equity.  The  statute  is 
equally  binding  on  both,  and  there  appears  to 
be  no  ground  for  the  distinction  attempted  on 
the  part  of  the  appellants. 

On  these  grounds,  1  was  of  opinion  that  the 
complainants'  bill  ought  to  be  dismissed,  with 
costs. 

Mr.  Van  Vechten,  for  the  appellants,  con- 
tended that  the  only  question  was  as  to  the 
validity  of  the  instrument  given  by  Griffen  to 
5O2*J  *Birch.  It  is  not  void  for  want  of 
a  consideration. 

It  was  not  necessary  that  the  consideration 
should  be  expressed  in  the  deed  ;  it  is  enough 
that  a  consideration  was  averred  in  the  bill, 
and  proved.  (Saunders  on  Uses,  340,  n.  a; 
1  Co.,  176  a,  Moor,  570  ;1  Leon.,  170  ;  5  Vin. 
Abr.,  406;  2  H.  BL,  261 ;  3  Johns.  Rep.,  485.) 

The  instrument  is  not  void  by  the  statute  of 
frauds.  The  cases  relied  on  by  the  court  below 
apply  only  to  undertakings  by  third  persons. 
The  fourteenth  section  of  the  statute  (sess.  10, 
ch.  44)  merely  requires  that  all  grants  and  as- 
signments of  trusts  should  be  in  writing  signed 
by  the  party.  The  instrument  or  certificate 
in  this  case  amounts  to  a  declaration  of  trust. 
The  soldier  had  only  an  equity  founded  on 
the  concurrent  resolutions  of  the  Legislature, 
and  the  several  Acts  passed.  The  Act  of  1790 
allows  the  patent  to  be  issued  to  the  soldier, 
and  to  relate  back,  and  recognizes  and  con- 
firms these  assignments  by  soldiers  as  trans- 
ferable interests. 

Birch  had  the  beneficial  interest,  and  Grif- 
fen was  merely  a  trustee  for  him.  If  there  had 
been  competent  words  of  conveyance,  the 
party  would  have  had  his  remedy  at  law,  and 
the  Court  of  Chancery  would  have  had  no 
jurisdiction.  Equity  regards  the  intent  and 
not  the  words  of  an  instrument.  The  affidavit 
of  Griffen,  accompanying  the  certificate,  shows 
that  it  was  his  intent  to  convey  his  claim  to 
Birch.  The  instrument  was  an  assignment  of 
an  equity,  and  sufficient  for  that  purpose. 
(Sug.  Law  of  Vend.,  120,  128  ;  3  P.  Wms., 
208;Fonb.,  36,  37.) 

Again,  the  purchase  by  the  respondent  was 
made  with  notice  of  the  claims  of  the  appel- 
lants. Whatever  is  enough  to  put  the  party 
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on  inquiry,  is  sufficient  notice.  (2Fonb.,  158, 
n.;  Vesey.  Jr.,  440;  1  Mod.,  311  ;  Gilb.  Eq., 
381  ;  2  Anstr.,  437,438.)  This  the  respondent 
had,  and  he  is  not,  therefore,  a  bonafide  pur- 
chaser. 

Messrs.  Henry  and  T.  A.  Emmet,  contra, 
said  that  the  respondent  did  not  rely  on  a  want 
of  notice,  but  on  the  ground  of  the  validity  of 
the  transfer  of  the  soldier's  right  to  Birch. 
What  equity  has  a  soldier  in  a  mere  gratuity, 
or  bounty  land  ? 

The  agreement  has  no  granting  or  operative 
words  to  make  it  a  conveyance.  There  is  no 
consideration  expressed,  though  it  was  averred 
in  the  bill,  and  proved.  The  quantity  of  in- 
terest is  not  expressed,  and  that  must  appear 
from  the  instrument  itself.  It  cannot  be 
shown  by  anything  extrinsic,  or  detiors  the 
deed.  If  it  was  a  conveyance,  then  it  was 
only  of  a  use  for  the  life  of  Birch,  and  the  ap- 
pellants had  a  complete  remedy  at  law,  and 
are  not  entitled  to  come  into  a  court  of  equity. 
If  it  is  an  agreement  only,  then,  under  the 
statute  of  frauds,  nothing  can  be  supplied  by 
parol.  But  it  must  be  complete  and  explicit, 
in  itself,  as  to  the  consideration,  the  want  of 
which  cannot  be  supplied  by  parol,  unless  al- 
leged to  *have  been  omitted  by  fraud  [*5O3 
or  mistake,  which  is  not  pretended.  (7  Johns. 
Rep.,  341.)  Under  the  statute  of  frauds,  the 
consideration  of  an  agreement  is  an  essential 
part  of  it,  and  must  appear  on  the  face  of  the 
contract.  This  had  been  repeatedly  decided, 
both  in  England  and  in  this  country.  (5  East, 
16  ;  3  Johns.  Rep.,  210  ;  4  Johns.  ~Rep.,  236  ; 
4  Cranch's  Rep.,  229  ;.  1  Atk.,  13;  Newland. 
on  Contracts,  210.) 

The  bill  does  not  seek  to  reform  a  contract 
on  the  ground  of  fraud  or  mistake,  but  it  seeks 
a  specific  execution.  This  court  cannot  add 
words  of  inheritance,  and  change  an  estate  for 
life  into  a  fee.  A  court  of  chancery  will  not 
decree  the  specific  execution  of  a  defective 
contract.  (Bunb.,  65;  4  Bro.  C.  C.,  377; 
Newland,  565 ;  1  Ch.  Cases,  202.)  It  must 
first  be  reformed. 

The  appellants  seek  equity  ;  but  is  it  equit- 
able to  enforce  such  a  speculating  contract 
made  with  a  drunken  soldier,  selling  his  right 
for  a  song  ? 

KENT,  Ch.  J.  The  appellants  claim  title  to 
lot  No.  57,  in  Aurelius,  under  a  deed  from 
Benjamin  Griffen,  the  soldier  who  drew  the 
lot,  and  in  whose  name  the  patent  issued. 
This  deed  was  made  on  the  27th  of  March, 
1784,  and  was  drawn  on  the  back  of  the  orig- 
inal discharge,  and  though  no  consideration 
was  expressed  in  the  deed,  yet  the  appellants 
have  averred  and  proved  a  valuable  consider- 
ation given.  The  respondents  claim  under  a 
subsequent  conveyance  from  the  same  soldier; 
and  the  sole  question  is,  whether  the  appel- 
lants are  entitled,  under  the  first  deed,  to  the 
relief  prayed  for  by  their  bill. 

It  is  not  pretended  that  the  respondent  is  a 
bona  fide  purchaser  without  notice.  It  is  in 
proof  that  he  purchased  with  a  knowledge  of 
the  assignment  to  Birch,  under  whom  the  ap- 
pellants claim  ;  but  the  defense  is  that  the  sol- 
dier's deed  to  Birch  was  not  sufficient,  in  law 
or  equity,  to  entitle  him  to  the  land,  or,  at 
least,  to  any  greater  interest  than  a  life  estate. 
JOHNS.  RKP..  10- 
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The  Onondaga  commissioners  appear  to  have 
thought  otherwise,  for  they  awarded  that  the 
equitable  title  was  in  the  appellants,  and  that 
the  respondent  held  in  trust  for  them.  After 
a  careful  consideration  of  the  case,  I  am  of  the 
same  opinion. 

When  the  soldier  assigned  over  his  right  to 
Birch,  in  1784,  he  had  no  legal  title.  He  had 
only  an  equitable  claim  upon  the  State,  founded 
upon  the  concurrent  resolution  of  the  Legis- 
lature, of  March,  1783.  It  was  not  requisite, 
therefore,  that  he  should  make  use  of  the  same 
formal  and  technical  conveyance  that  would 
have  been  proper  if  he  was  conveying  an  es- 
tate in  fee.  It  was  only  an  assignment  of 
an  equitable  interest,  and  it  was  sufficient 
5O4*]  *if  he  used  words  that  denoted  clearly 
and  explicitly  his  intention.  The  deed  here 
was  on  the  back  of  his  discharge,  and  it  de- 
clared that  Birch  was  entitled  to  all  the  lands 
that  he  was  entitled  to,  either  from  the  State 
or  Continent,  for  his  services  as  a  soldier.  This 
was  a  full  declaration  of  trust.  No  person 
could  possibly  mistake  its  meaning  ;  and  there 
is  no  just  pretense  that  it  was  not  fairly  pro- 
cured, and  for  a  price  that  was,  at  that  day, 
deemed  an  adequate  consideration.  It  is 
probable  that  a  large  portion  of  the  titles  to 
the  military  lands  were  originally  assigned  in 
the  same  brief  manner.  It  was  an  authority 
to  the  assignee  to  receive  the  patent  to  his  own 
use ;  and  if  the  law  had  not  afterwards  di- 
rected the  letters  patent  to  issue,  in  all  cases, 
in  the  name  of  the  soldier,  this  authority  would 
no  doubt  have  been  deemed  sufficient  to  have 
procured  the  patent  in  the  name  of  Birch,  or 
his  assignee.  The  issuing  of  the  patent  in  the 
name  of  the  soldier  did  not  invalidate  the 
equitable  claim  of  Birch ;  for  the  soldier  took 
it  as  trustee  to  the  party  to  whom  the  equita- 
ble interest  had  been  transferred. 

The  Act  of  the  6th  of  April,  1790,  expressly 
provided  that  "all  grants,  bargains,  sales,  de- 
vises and  other  dispositions"  of  the  land  made 
by  the  soldier,  before  the  issuing  of  the  pat- 
ent, should  be  deemed  valid.  It  also  declared 
that  the  patent  should  have  a  retrospective  ef- 
fect, and  that  the  laud  should  be  deemed  to 
have  vested  in  the  patentee  and  his  heirs,  from 
the  27th  of  March,  1783.  The  Act  of  the  5th 
of  April,  1803,  went  still  further,  and  declared 
that  the  lands  should  be  deemed  to  have  been 
vested  in  the  soldier  at  the  time  of  his  death, 
though  he  died  before  the  27th  of  March, 
1783.  These  statutes  were  made  not  to  de- 
vest,  but  to  confirm  and  enlarge  the  interest 
which  the  soldier  may  have  passed  before  the 
date  of  the  patent.  The  statutes  were  made 
for  the  benefit  of  purchasers,  and  to  render 
their  titles  valid  in  a  court  of  law,  equally  as 
if  the  soldier  had  been  seised  in  fee  at  the  time 
of  the  conveyance.  And  courts  of  law,  when 
any  such  conveyances  are  brought  before  them, 
are  to  give  them  the  same  operation  as  if  they 
had  been  executed  by  the  party  seised  ;  and 
such  have  l>een  the  decisions  of  the  Supreme 
Court. 

But  these  statutes  never  meant  to  weaken  or 
defeat  any  equitable  trust  which  may  have 
been  created  by  any  deed  competent  to  raise 
such  a  trust,  though  incompetent  to  convey 
the  fee  at  law.  The  Court  of  Chancery  has 
exclusive  cognizance  of  cases  of  trust,  and  is 
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charged  with  the  duty  of  seeing  them  ful- 
filled ;  and  in  doing  so  it  acts  in  furtherance 
of  the  liberal  provisions  *and  intent  [*5O5 
of  the  statute.  Suppose  that  Griffen,  instead 
of  the  deed  in  question,  had  executed  a  bond 
to  Birch,  and  bound  himself  by  the  considera- 
tion which  it  is  proved  he  received,  to  convey 
that  interest  to  Birch,  or  such  other  person  aa 
Birch  should  appoint,  would  not  equity  com- 
pel him  to  execute  that  trust  ?  Most  undoubt- 
edly ;  and  so  it  was  decided  in  a  case  which  I 
shall  presently  mention. 

There  never  was  a  greater  mistake,  as  I  ap- 
prehend, then  the  supposition  that  this  trans- 
fer of  the  soldier's  right  to  Birch  is  to  be 
tested  by  the  strict  technical  rules  of  a  convey- 
ance of  land  at  common  law,  and  that  Birch 
did  not  take  the  whole  interest  of  the  soldier, 
because  the  word  "heirs"  was  not  inserted  ia 
the  assignment. 

If  Griffen,  at  the  time,  had  been  seised  in 
fee  of  the  land,  as  an  estate  at  law,  the  argu- 
ment would  have  had  weight.  But  surely  that 
formality  was  not  necessary  to  pass  a  mere  un- 
defined claim  upon  the  government,  for  Grif- 
fen had  nothing  else  to  convey  but  an  interest 
in  trust.  That  would  be  contrary  to  all  the 
rules  relative  to  the  creation  or  assignment  of 
a  trust.  The  Act  of  28th  February,  1789,  on 
this  very  subject,  is  sufficient  to  justify  a  con- 
trary conclusion ;  for  that  Act  directs  the 
Commissioners  of  the  Land  Office  to  require 
from  each  soldier  entitled  to  bounty  lands  an 
assignment  of  his  claim  to  lands  under  any 
Act  of  Congress,  to  the  Surveyor-General,  for 
the  use  of  the  people  of  this  State.  There  is 
no  particular  form  of  an  assignment  given, 
nor  anything  intimated  about  a  conveyance 
with  the  usual  and  apt  words  of  inheritance. 
No  doubt  such  an  assignment,  as  the  one  in 
this  case,  would  have  been  deemed  sufficient 
to  vest  this  State  with  the  interest  in  the  sol- 
dier's claim  upon  Congress,  and  I  am  per- 
suaded that  if  the  fact  were  investigated,  no 
more  formal  assignments  were  taken. 

It  is  a  well-settled  principle  that  no  particu- 
lar form  of  words  is  requisite  to  create  a  trust. 
The  intent  is  what  the  courts  look  to.  (2  Fonb. , 
36,  note  ;  3  Ves.,  Jr.,  9.)  A  trustee  or  cattuf 
que  trust  will  take  a  fee  without  the  word 
"  heirs,"  when  a  less  estate  will  not  be  suffi- 
cient to  satisfy  the  purposes  of  the  trust.  This 
has  been  frequently  ruled  in  Chancery,  and 
the  Court  of  K.  B. ,  during  the  time  of  Lord 
Mansfield,  made  the  same  decision  at  law.  (2 
Atk.,  72.  578  ;  1  Yes.,  491  ;  Arab.,  93  :  3  Burr  , 
1684.)  In  Ifnorffroft  v.  Do  wiling,  2  P.  Wins., 
314,  A  purchased  an  estate  in  the  name  of  a 
third  person,  who  gave  a  bond  to  convey  it  to 
such  person  and  uses  as  A  should  appoint  ; 
and  the  Lord  Chancellor  held  that  the  third 
person  was  a  trustee  to  A,  who  had,  in  equity, 
*a  specific  right  to  the  land,  and  he  [**»<><> 
was  decreed  to  convey.  Here  a  bond  was  held 
sufficient  to  create  a  trust  in  fee.  But  what 
puts  this  point  beyond  all  doubt  is  the  doctrine 
of  the  common  law  on  the  subject  of  uses  and 
trusts.  Before  the  statute  of  uses,  if  a  man 
had  bargained  and  s;;ld  his  land  for  a  valua- 
ble consideration  without  inserting  the  word 
"  heirs."  the  Court  of  Chancery  would  have 
decreed  an  execution  of  the  use  in  fee,  be- 
cause the  use  was  merely  in  trust  and  con 
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flclence,  and  because  this  was  according  to  the 
conscience  and  intent  of  the  parties.  But 
after  the  statute  of  27  Hen.  VIII.,  as  the  uses 
were  transferred  and  made  a  legal  estate,  a 
different  rule  took  place.  (1  Co.,  87  b,  100  b.) 
A  trust  is  merely  what  a  use  was  before  the 
statute  of  uses.  It  is  an  interest  resting  in 
-conscience  and  equity,  and  the  same  rules  ap- 
ply to  trusts  in  chancery  now  which  were 
formerly  applied  to  uses.  And  in  exercising 
its  jurisdiction  over  executory  trusts,  the 
Court  of  Chancery  is  not  bound  by  the  tech- 
nical rules  of  law,  but  takes  a  wider  range  in 
favor  of  the  intent  of  the  party.  This  princi- 
ple seems  to  be  well  established,  and  it  has 
been  ably  vindicated  by  Fonblanque.  (Vol.  I., 
396,  note,  400,  note  ;  Vol.  II.,  18.) 

To  apply,  then,  this  doctrine  to  the  present 
case.  The  soldier,  after  the  assignment  of  his 
claim  upon  the  State  to  Birch,  and  after  the 
issuing  of  the  patent  in  his  name,  became 
seised  in  trust  for  Birch,  or  those  to  whom 
Bircli  had  assigned  his  interest ;  and,  instead 
•of  dismissing  the  appellants'  bill,  the  Court  of 
Chancery  ought  to  have  decreed  an  adequate 
legal  conveyance  to  be  made  by  the  defendant 
to  the  appellants.  The  defendant  purchased 
of  Grirfen  knowing  of  the  assignment,  and, 
therefore,  he  was  a  purchaser  chargeable  with 
the  trust,  and  as  much  bound  to  execute  the 
trust  as  the  soldier  himself.  The  clearest  jus- 
tice and  clearest  principles  of  a  court  of  equity 
are  in  favor  of  such  a  decree. 

A  good  deal  was  said,  upon  the  argument, 
about  the  staute  of  frauds,  but  it  appears  to 
me  that  the  objection  is  wholly  inapplicable. 
This  is  not  a  case  of  an  agreement  about  the 
sale  of  lands  ;  it  is  a  complete  assignment  by 
deed  of  an  equitable  claim  ;  and  the  12th  sec- 
tion of  the  Act  (sess.  10,  ch.  44)  says  that  all 
declarations  or  creations  of  trust  or  confidence 
•of  any  lands  shall  be  p.roved  by  some  writing, 
signed  by  the  party  enabled  to  declare  the 
trust. 

My  opinion,  accordingly,  is,  that  the  decree 
•ought  to  be  reversed. 

SPENDER,  J.,  having  formerly  rfven  an 
*>O7]  *opinion,  and  being  related  *to  one  of 
the  parties,  did  not  sit  or  give  any  opinion  in 
the  cause. 

It  being  the  unanimous  opinion  of  the  court 
that  the  decree  of  the  court  below  ought  to  be 
reversed,  it  was  thereupon  ordered,  adjudged 
and  decreed  that  the  decree  of  the  Court  of 
Chancery  be  reversed  ;  that  the  respondents 
be  decreed  to  convey  the  premises  in  the  bill 
of  complaint  mentioned,  to  the  appellants,  and 
that  the  respondent  be  enjoined  from  further 
proceeding  at  law  upon  the  deed  from  Benja- 
min Griffen,  as  set  up  in  his  answer  in  the 
•court  below,  and  that  the  record  and  proceed- 
ings be  remitted,  &c. 

Judgment  of  reversal. 

Cited  in— 18  Johns.,  302;  6  Cow.,  255 ;  Hill  &  D., 
fl6  ;  5  Johns.  Ch.,  187  :  39  N.  Y.,  585 ;  79  N.  Y.,  317 ;  4 
Hun,  748  ;  38  Barb.,  482. 
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THAN  OGDEN,  ISAAC  COCK,  ALLEN 
CL  APP,  JACOB  VALENTINE  AND  MICH- 
AEL MERRIT,  Appellants, 

v. 

DAVID  GELSTON,  Respondent. 
DAVID  GELSTON,  Appellant, 

v. 
GEORGE  COD  WISE  ET  AL.,  Respondents. 

1.  Bankruptcy — discharge  from  Body  Execution 
does  not  B<ir  Judgment  Lien — Where  Law 
gives  a  Priority,  Equity  will  not  Destroy 
it.  2.  Practice — Distinction  between  Bill  and 
Petition — Method  of  Proof  befoi-e  Master — In- 
terest and  Costs. 

S.  assigned  a  certain  debt  or  fund  to  P.  in  trust 
to  pay  certain  creditors,  among'  whom  was  G.,  a 
judgment  creditor,  and  S.,  having  been  surrendered 
into  the  custody  of  the  sheriff  by  his  bail,  G.  con- 
sented to  his  discharge  from  prison.  In  a  hill  in 
Chancery  filed  by  certain  creditors  of  S.  against 
him  and  others,  among  whom  was  G..  it  was 
alleged  that  G.  had  taken  S.  in  execution  and  dis- 
charged him  on  taking  the  assignment;  and  G.,  in 
his  answer,  stated  the  manner  of  the  discharge, 
and  that  he  had  not  been  paid,  and  insisted  also  on 
the  assignment.  It  was  held  that  the  allegation  in 
the  bill  as  to  the  discharge  not  being  true,  and  the 
discharge  from  prison  on  the  surrender  being  no 
satisfaction  of  the  debt,  and  G.  not  being  bound  to 
make  an  election  between  the  judgment  and  the 
assignment,  the  bill,  as  against  him,  ought  to  be 
dismissed  with  costs. 

And  where  G.  presented  his  petition  to  the  Chan- 
cellor, praying  that  he  might  be  paid  the  amount 
of  his  judgment  out  of  the  moneys  arising  from 
the  sale  of  the  real  estates  of  S.,  on  which  the 
judgment  was  a  lien ;  it  was  held  that  he  was  en- 
titled to  the  benefit  of  the  fund,  and  to  a  prior- 
ity of  satisfaction  before  the  general  creditors  of  S. 

Whether  a  party  is  entitled  to  relief  by  petition, 
or  must  apply  by  bill,  depends  on  circumstances, 
and  the  sound  discretion  of  the  Chancellor ;  where 
the  petition  is  upon  some  collateral  matter  which 
has  reference  to  a  suit  in  court,  he  may  be  relieved 
on  petition. 

If  a  fund  for  the  payment  of  debts  be  created  by 
an  order  or  decree  in  chancery,  and  creditors 
come  in  to  avail  themselves  of  it,  they  will  be  paid 
pari  passu,  or  on  the  footing  of  equality.  But 
where  the  law  gives  a  priority,  equity  will  not  de- 
stroy it,  and  especialjy  where  legal  assets  are 
created  by  statute,  as  in  case  of  judgments,  they 
remain  such  though  the  creditor  is  obliged  to  go 
into  chancery  for  assistance,  and  the  legal  prior- 
ity will  be  protected  and  preserved  ;  and  the  regu- 
lar course  is,  for  the  master  to  examine  and  report 
on  the  priority  of  the  several  judgments ;  but 
where  a  creditor  applies  by  petition  and  not  by 
bill,  so  as  to  bring  in  the  other  judgment  creditors, 
the  master  must  determine  the  priority  by  the 
record,  and  cannot  resort  to  proof  aliunde,  unless 
it  be  the  voluntary  confession  of  any  prior  judg- 
ment creditor  that  his  debt  has  been  satisfied. 

Citations— 2  Atk.,  290 ;  1  Ves.,  453 ;  2  Ves.,  571,  577 ; 
2  Fonb.,  403,  404. 

rPHESE  causes  came  before  this  court  on  two 
-L  appeals  from  the  Court  of  Chancery.  The 
latter  was  an  appeal  from  an  order  *of  [*5O8 
the  12th  of  September,  1810,  and  the  first  was 
a  cross  appeal  from  a  decree  of  that  court  of 
the  23d  of  September,  1809.  Both  appeals  were 
argued  at  the  same  time,  and  considered  to- 
gether by  the  court. 

George  Codwise,  and  the  other  appellants, 
in  behalf  of  themselves  and  all  others,  credit- 
ors of  Comfort  Sands.who  should  be  adjudged 
entitled  so  to  do,  and  should  come  in  and  con- 
tribute to  the  expenses  of  the  suit,  filed  their 
bill  in  the  court  below  against  Comfort  Sands, 
who  had  before  that  time  become  a  bankrupt, 
and  against  the  assignee  of  the  estate  and 
effects  of  the  bankrupt,  and  against  Henry 
Sands,  Lewis  Sands,  Nathaniel  Prime,  and 
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several  other  persons,  of  whom  David  Gel- 
ston, the  defendant,  was  one.  This  bill  stated 
in  substance  that  Sands,  being  a  merchant 
largely  indebted  to  the  appellants  and  others, 
in  the  year  1797,  stopped  payment,  and  after- 
wards committed  an  act  of  'bankruptcy,  and 
that  a  commission  of  bankruptcy  (under  the 
late  bankrupt  law  of  the  United  States)  was 
taken  out  against  him  the  22d  of  June,  1801  ; 
that  he  was  declared  a  bankrupt,  and  his 
property  assigned,  &c.,  and  that  Sands  made 
several  "conveyances  and  dispositions  of  his 
estate,  real  and  personal,  after  he  stopped  pay- 
ment, and  before  he  became  a  bankrupt,  &c., 
which  the  bill  charged  to  have  been  fraudu- 
lently made,  and  with  intent  to  delay  and  de- 
frauci  his  creditors,  and  the  bill  sought 
relief  against  such  conveyances  and  assign- 
ments. 

The  bill,  so  far  as  it  related  to  Gelston,  the 
defendant,  charged  that  Comfort  Sands,  at  the 
time  he  stopped  payment,  had  a  claim  on  the 
United  States  for  a  large  sum  of  money,  the 
legality  and  amount  of  which  had  been  pre- 
viously established  by  the  award  of  certain 
arbitrators,  but  the  money  had  not  been  paid  ; 
and  that  Sands,  with  a  view  to  secure  some  of 
his  creditors  in  exclusion  of  the  appellants 
and  others,  on  the  28th  of  December,  1798,  for 
the  nominal  consideration  of  five  dollars  grant- 
ed, sold  and  assigned  to  Nathaniel  Prime,  the 
son-in-law  of  Sands,  all  his  right,  title  and 
interest  in  the  said  demand  against  the  United 
States,  in  trust,  to  enable  the  said  Prime  to  re- 
ceive the  same,  and  to  apply  it  to  the  payment 
of  all  the  debts  due  from  the  said  Sands  to 
Tredwell  Jackson,  Nathaniel  G.  Ingraham, 
David  Gelston,  and  several  others  named  in 
the  assignment,  and  if  insufficient  to  pay  the 
whole  of  the  said  debts,  then  in  proportion  to 
their  several  demands  ;  that  Prime  had  accept- 
ed the  trust,  but  never  received  or  paid  over 
the  moneys,  or  made  any  attempt  to  recover 
£>O9*]  the  same.  That  *Sands  afterwards 
actually  paid,  or  otherwise  satisfied  the  whole 
of  the  moneys  due  the  said  persons,  or  the 
greater  part  of  them  named  in  the  assignment, 
and  for  whose  benefit  the  same  was  made  ;  but 
that  Prime,  by  the  direction  of  Sands,  still  re- 
tained the  assignment  ;  and  Sands  pretended 
and  alleged  that  the  whole  of  the  fund  so  as- 
signed was  appropriated,  notwithstanding  his 
subsequent  payments  as  aforesaid,  &c. ,  and 
the  appellants  claimed  and  insisted  that  the 
said  fund,  or  so  much  as  was  necessary  for 
that  purpose,  should  be  applied  towards  the 
payment  of  their  demands  against  the  said 
Sands. 

The  bill  further  stated  that  the  respondent 
(Gelston),  named  as  one  of  the  persons  for 
whose  benefit  the  said  assignment  was  made, 
had  recovered  judgment  in  an  action  at  law, 
against  Sands,  for  the  amount  of  his  debt,  and 
that  he  took  the  body  of  Sands  in  execution  and 
afterwards  voluntarily  discharged  him  from 
imprisonment,  which,  the  appellants  insisted, 
amounted  to  a  release  and  discharge  of  Gel- 
ston's  demand. 

Gelston,  in  his  answer  to  the  bill,  stated  I  hat 
Sands  was  justly  indebted  to  him  by  a  promis- 
sory note,  dated  15th  August,  1791.  for  $1.- 
875,  payable  eighty-six  days  after  date  ;  and 
which,  bring  unpaid,  he  commenced  an  action 
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I  thereon  and    obtained    a    judgment  for    the 
I  amount,  with  interest  and  costs.;  and  that  he 
|  issued  a  ca.  sa.  to  the  sheriff  of  New  York, 
i  which  was  returned  non  est ;  that  Sands  after- 
|  wards  was  surrendered  by  his  bail    into  the 
custody  of  the  sheriff  of  Kings  County  ;  that 
he  was  never  afterwards  taken  on  a  ca.  sa.  at 
the  suit  of  the  respondent,  except  once,  when 
attending  the    Circuit  Court    of   the  United 
States,  as  a  witness,  when  he  was  immediately 
|  discharged  by  order  of    the  court.     That  in 
I  consequence  of  being  informed  of  the  assign- 
!  ment  made  by  Sands  to  Prime,  for  the  benefit 
of  the  respondent  and  others,  the  respondent 
agreed  that  Sands  might  be  released  from  the 
custody  of  the  sheriff,  to  whom  he  had  been 
surrendered  by  his  bail  aforesaid  ;  and  the  re- 
spondent accordingly  gave  directions  to  the 
sheriff  of    Kings  County  to    discharge  him  ; 
and  that  the  amount  of  the  judgment  against 
Sands  still  remained  wholly  unpaid,  and  that 
he  had  no  other  security  whatever,  except  the 
said  assignment,  of  which  he  claimed  the  ben- 
efit, insisting  on  its  validity,  and  praying  to  be 
dismissed  from  the  bill,  with  costs. 

No  replication  having  been  put  in,  the  cause, 
so  far  as  regarded  the  respondent,  was  heard 
by  bill  and  answer. 

"The  Bank  of  New  York  having  filed  a  bill 
against  C.  Sands  and  *Henry  Sands  f*51O 
and  Isaac  Kibbe,  assignee  of  C.  Sands,  to  fore- 
close a  mortgage  held  by  them  on  the  estate  of 
Sands  in  Brooklyn,  and  for  a  sale  thereof,  an 
order  for  the  sale  was  made  by  consent  of  the 
parties,  on  the  2d  June,  1804,  by  which  one  of 
the  masters  was  ordered  to  sell  at  public  auc- 
tion the  mortgaged  premises,  in  such  part  or 
parts  as  might  be  convenient,  and  after  paying 
the  amount  due  on  the  mortgage  out  of  the 
proceeds  of  the  sale,  to  bring  the  surplus,  if 
any,  into  the  court  to  be  disposed  of  according 
to  the  further  order  of  the  court. 

The  cause  having  been  heard  as  to  Comfort 
Sands,  Henry  Sands,  Lewis  Sands,  N.  Prime, 
and  others,  relating  to  certain  conveyances  of 
property  by  Comfort  Sands,  alleged  to  be 
fraudulent,  the  Chancellor,  in  February,  1806, 
decreed  them  to  be  fraudulent,  and  directed 
the  estate  of  C.  Sands  in  Brooklyn,  and  certain 
houses  in  Pine  and  Cedar  Streets,  to  be  sold, 
and  the  money  to  be  brought  into  court,  to  be 
distributed  among  the  creditors  of  Comfort 
Sands,  directing  accounts  to  be  taken,  and  re- 
serving further  directions.  From  this  decree 
C.  Sands,  H.  Sands,  and  L.  Sands,  appealed 
to  this  court.  Pending  that  appeal,  in  May, 
180!),  the  respondent  presented  his  petition  to 
the  Court  of  Chancery,  entitled  in  the  said 
cause,  stating  the  judgment  recovered  by  him 
against  Sands,  for  $2,098.60,  docketed  the  28th 
December,  1799.  winch  he  alleged  to  be-in  full 
force  and  justly  due,  and  that  it  was  a  lien  on 
the  lands,  &c.,  of  C.  Sands,  and  that  certain 
lands,  &P..  of  C.  Sands  having  been  ordcrel, 
by  a  decree  of  the  Court  of  Chancery,  to  be 
sold,  and  the  money  to  be  brought  info  court 
to  be  distributed  among  the  creditors  ;  the  re- 
spondent, therefore,  prayed  that  the  amount  of 
his  said  judgment,  with  interest  thereon,  or  so 
much  as  the  said  moneys  should  be  sufficient 
to  pay,  after  payment  and  satisfaction  of  all 
prior  incumlH-anccs,  if  any,  might  be  directed 
to  be  paid  to  the  respondent. 
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In  September,  1807,  the  Chancellor  made  an 
order  that  tjie  consideration  of  the  petition 
should  be  deferred,  until  the  fund  should  be 
brought  into  court. 

The  appeal  of  C.,  H.  and  L.  Sands,  and 
others,  above  mentioned,  was  heard  in  this 
court,  which,  on  the  24th  March,  1808  (see  4 
Johns.  Rep.,  536),  made  a  decree,  declaring  the 
said  conveyances  of  his  real  estate  fraudulent, 
as  against  his  creditors,  and  that  they  passed  to 
his  assignees  ;  and  the  court  directed  that  the 
costs  and  charges  of  the  respondents  (the  ap- 
pellants in  the  present  case),  should  be-re-im- 
bursed  to  them  out  of  any  moneys  arising  from 
5 11*]  any  of  the  said  *estates  brought  into 
court.  In  pursuance  of  this  decree,  the  Court 
of  Chancery,  on  the  25th  June,  1808,  directed 
the  moneys  brought  into  court,  proceeding 
from  the  sales  of  the  said  estate,  should  be 
paid  to  the  assignees  of  Comfort  Sands  ;  and 
the  assistant  register  paid  to  the  assignees  $10,- 
642.04,  and  $4,010  to  the  solicitor  of  the  ap- 
pellants, which  sums  had  been  paid  into  court 
the  2d  June,  1804,  by  the  master,  as  the  balance 
remaining  in  his  hands  of  the  proceeds  of  the 
Brooklyn  estate,  after  paying  the  mortgage  to 
the  Bank  of  New  York. 

The  cause,  as  far  as  it  regarded  D.  Gelston, 
was  finally  heard  in  March,  1809,  on  the  bill 
and  answer,  and  on  his  petition  filed  in  1806, 
and  the  Chancellor  decreed  that  the  bill 
should  be  dismissed,  as  against  Gelston,  with 
costs. 

In  February,  1810,  Gelston  presented  his 
petition  to  the  Court  of  Chancery,  stating  the 
said  bill  and  answer,  &c.,  his  former  petition, 
&c.,  that  on  the  remittitur  of  the  cause,  after 
the  decree  of  this  court,  some  order  was  en- 
tered in  the  Court  of  Chancery,  exparte,  and 
without  any  notice  to  him,  and  that  he  did  not 
know  of  the  payment  of  the  moneys  by  the 
register,  until  a  short  time  before  presenting  his 
petition  ;  and  when  the  said  petition  was  sus- 
pended by  the  Chancellor  until  the  moneys 
should  be  brought  into  court ;  and  further 
stating  that  another  master  had  made  sales  of 
the  remaining  parts  of  the  lands  at  Brooklyn, at 
the  request,  of  the  assignees  of  Sands,  the  pro- 
ceeds of  which,  amounting  to  $27,485,  were 
either  in  the  master's  hands,  or  had  been  paid 
into  court,  and  that  he  apprehended  the  same 
would  be  paid  the  assignees  under  the  said 
order  ;  and  that  the  Chancellor,  after  hearing 
the  cause,  in  September,  1809,  referring  to  his 
former  opinion,  suspending  his  decision  until 
the  subject  was  ripe  for  distribution,  declared 
"that  period  had  arrived,"  and  that  the  ap- 
pellants' judgment  "  continued  a  lien  on  the 
real  estate  of  Comfort  Sands,  and  was  entitled 
to  priority  of  satisfaction,"  &c..  but  that  in 
drawing  up  the  decree,  grounded  on  that  opin- 
ion, the  register,  through  inadvertence,  he 
(G.)  perceived,  had  omitted  to  insert  an  order 
or  direction  for  the  payment  of  the  petitioner's 
judgment,  prior  to  the  general  creditors  of 
Comfort  Sands,  and  that  no  notice  had  been 
taken  in  the  decree  of  his  former  petition,  or 
of  his  right  of  priority  of  satisfaction  ;  the  de- 
cree merely  going  to  the  dismissal  of  the  bill, 
as  it  regarded  the  petitioner,  with  costs  ;  and 
being  advised  that  the  decree  was  therefore 
imperfect :  1st.  In  not  ordering  the  petitioner's  ! 
judgment  to  be  paid,  according  to  its  priority,  j 
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nor  the  priorities  *of  the  several  liens  [*5 1 2 
on  the  moneys  brought  into  the  court,  to  be 
settled  ;  2d.  In  expressing  no  order  or  direc- 
tion to  allow  or  dismiss  the  said  former  peti- 
tion ;  and  he,  therefore,  prayed  a  rehearing 
on  these  two  points  ;  and  that  the  assignee* 
might  pay  into  court  the  moneys  received  by 
them  from  the  register,  that  the  master  might 
bring  into  court  the  proceeds  of  the  sales  of 
the  remaining  part  of  the  estates,  and  that  the 
said  moneys  might  remain  in  court  until  a 
final  decree,  and  that  he  should  be  paid  the 
principal  and  interest  of  his  judgment,  accord- 
ing to  the  prayer  of  his  former  petition. 

The  facts  of  the  petition  were  verified  by 
affidavit,  and  a  rehearing  granted,  and  in 
September,  1810,  the  Chancellor  ordered  the 
said  petition  for  a  rehearing  to  be  dismissed, 
with  costs.  And  from  this  order  Gelston  ap- 
pealed to  this  court. 

George  Codwise  and  others,  the  appellants 
in  the  cause  first  above  mentioned,  brought  a 
cross  appeal,  as  to  that  part  of  the  decree  of 
the  Court  of  Chancery,  of  the  23d  September, 
1809,  dismissing  the  bill  of  the  appellants,  as 
against  the  respondent,  with  costs,  on  the. 
grounds  that  the  judgment  of  Gelston  against 
Sands  ought  to  have  been  decreed  to  have  been 
satisfied,  or  otherwise  discharged,  and  no 
longer  in  force  ;  that  the  decree  ought  to  have 
declared  what  were  the  rights  and  interests  of 
the  respondent,  as  well  as  the  appellants  and 
others,  in  the  said  debt  due  from  the  United 
States  to  Sands,  and  assigned  to  Prime  in  trust 
— it  being  apparent  that  some  of  the  debts,  to 
secure  which  the  assignment  was  made,  had 
been  afterwards  satisfied  by  Sands  ;  and  that 
proper  inquiries,  in  that  respect,  ought  to  have 
been  directed  ;  and  that,  if  it  was  proper  to  dis- 
miss the  bill  generally,  as  against  Gelston,  it 
ought  not  to  have  been  with  costs. 

The  reasons  for  his  decision  and  order  of  the 
12th  September,  1810,  were  thus  assigned  by 

THE  CHANCELLOR.  (After  stating  the  facts 
in  the  case  and  the  proceedings  before  him.) 
After  the  decision  of  this  court,  in  March,  1808, 
that  part  of  the  decree  of  the  Court  of  Chan- 
cery which  directed  a  sale  to  be  made  by  a 
master,  pursuant  to  the  order  entered  by  con- 
sent of  parties,  in  June,  1804,  was  reversed  ; 
thus  abolishing  the  order  for  a  judicial  sale, 
and  making  the  avoidance  of  the  conveyances 
of  Comfort  Sands  the  limit  of  the  decree  ;  and 
thus,  instead  of  placing  the  surplus  money  at 
the  disposal  of  the  Court  of  Chancery,  to  be 
applied  to  the  satisfaction  of  the  different  liens 
and  charges  on  the  Brooklyn  estate,  in  the  order 
*of  priority  or  equality,  as  circum-  [*5 1 3 
stances  might  require,  devolving  the  right  to  the 
surplus  on  the  assignees  of  C.  Sands.  That  the 
sale  was  subsequently  consummated,  could 
only  be  owing  to  the  order  entered  by  consent, 
and"  by  the  acquiescence  of  the  assignees  to 
pursue  that  mode  for  converting  the  estate,  as 
far  as  their  interest  extended,  into  money ;  but 
such  subsequent  sale  could  not  possibly  re- 
modify  their  rights.  They  were  entitled  to 
the  surplus  by  the  decree  of  this  court,  and 
they,  it  seems,  preferred  the  conversion  of  the 
estate  into  money,  in  the  mode  prescribed, 
from  different  motives,  and  with  totally  dif- 
ferent objects ;  for  it  was  expressly  decided 
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by  this  court,  that  the  estate  passed  to, 
and  vested  in  the  assignees,  subject  to  the 
mortgage  of  the  Bank  of  New  York,  and 
thus  a  decided  destination  was  given  to  it, 
which  exempted  it  from  the  former  decretal 
order  of  the  Court  of  Chancery. 

The  decree  of  this  court  affirmed  the  as- 
signees, as  owners  of  the  equity  of  redemption, 
entitled  to  receive  the  surplus  money  and  ac- 
countable for  its  correct  application.  Neither 
the  decision  of  the  Court  of  Chancery  nor  this 
court  passed  on  the  rights  of  Gelston.  He 
claimed,  in  his  answer  to  the  bill  of  the  ap- 
pellants, to  be  dismissed,  with  costs ;  and  to 
that  claim  full  effect  was  given  by  the  decree 
of  the  Court  of  Chancery.  His  lien  was  pre- 
served unimpaired,  for  the  proceedings  of  the 
Court  of  Chancery,  as  modified  by  the  decision 
of  this  court,  left  it  where  it  was  found. 

His  remedy  against  the  terre-tenants.  or  as- 
signees, may  be  pursued  without  any  equitable 
impediment,  and  he  must,  under  the  present 
circumstances,  and  in  conformity  to  the  de- 
cree of  this  court,  be  left  to  pursue  it  at  law. 

If  this  is  a  correct  deduction,  then  the  Court 
of  Chancery  had  no  further  decree  to  make  on 
the  subject,  tbe  defendant  having  had  the  bill, 
as  against  him,  dismissed  with  costs.  The 
Court  of  Chancery  was  only  to  conform  to  the 
decree  of  this  court,  consider  the  assignees  as 
owners  of  the  equity  of  redemption,  and  leave 
such  parties  as  were  not  regularly  before  the 
court,  to  prosecute  their  claims  as  their  inter- 
ests might  require. 

The  petition  of  Gelston  was  not  so  assimil- 
ated with  the  cause  as  to  require  its  dismissal, 
in  order  to  perfect  a  decree.  It  was  a  mere 
collateral  matter,  which  inevitably  followed 
the  fate  of  the  bill,  if  dismissed,  and  was  in- 
capable of  being  sustained  when  the  bill  no 
longer  existed  ;  and  though  it  might  afford  a 
514*]  ground  of  application  *to  have  the 
petition  formally  dismissed,  it  could  not  so  in- 
fluence the  decree  in  the  cause,  as  to  require 
the  court  to  open  it  for  a  rehearing  on  that 
ground  only,  for  it  was  extrinsic  to  the  point 
in  issue. 

For  these  reasons,  I  was  of  opinion  that  the 
petition  for  a  rehearing  should  be  dismissed, 
with  costs. 

Mr.  Rigrjs,  for  the  appellants,  in  support  of 
the  cross  appeal,  contended,  1.  That  the  bill 
ought  not  to  have  been  dismissed,  as  against 
Gelston,  with  costs.  This,  however,  was  a 
point  of  inferior  importance.  An  inquiry 
ought  to  have  been  directed  as  to  the  amount 
of  the  debt  of  the  United  States  assigned  to 
Prime  in  trust,  the  amount  of  the  debts  of  the 
several  creditors  for  whose  bent-fit  the  assign- 
ment was  made,  how  much  had  been  paid  to 
them  by  Sands,  and  the  sums  respectively  due 
to  them,  in  order  to  ascertain  what  interest 
each  had  in  the  fund.  The  Chancellor  ought 
also  to  have  decided  on  the  legal  construction 
of  the  assignment.  This  cannot  now  be  done 
without  tiling  a  new  bill.  Kquality  among 
creditors  is  the  policy  of  a  court  of  equity,  and 
the  respondent  ought  to  come  in,  jxiri  panxii, 
with  the  other  creditors. 

Again,  the  respondent,  in  his  answer,  ad- 
mits that  he  consented  to  the  discharire  of 
Sands  from  prison.  Shall  he,  then,  after  tak- 
ing an  assignment  as  security,  and  discharging 
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his  debtor  from  custody,  and  insisting  on  the 
assignment,  be  permitted  to  retain  his  hold  on 
the  judgment,  in  preference  to  other  creditors? 
This  surely  is  not  equity.  He  ought  to  make 
his  election,  either  to  retain  the  assignment,  or 
judgment,  and  not  to  hold  both  ;  but  the  de- 
cree has  left  him  as  a  judgment  creditor,  and 
with  the  full  benefit  of  the  assignment  also. 

2.  As  to  the  appeal  of  Gelston,  be  con- 
tended that  G.  had  obtained  all  that  he  asked 
for,  and  ought  not  now  to  be  permitted  to  ap- 
ply for  more.  The  hands  of  the-  Chancellor, 
as  to  the  distribution  of  the  proceeds  of  the 
sales  of  the  estate  of  Sands  among  the  credit- 
ors, were  tied  by  the  decree  of  this  court, 
which  directed  the  money  to  be  paid  and  dis- 
tributed agreeably  to  the  bankrupt  law  of  the 
United  States.  There  were  nineteen  judgment 
creditors,  and  the  Chancellor  could  not  in- 
quire into  their  claims  of  preference.  If  a 
creditor  is  obliged  to  come  to  a  court  of  equity 
for  relief ,  equity  will  place  him  in  pari  passu 
with  other  creditors,  or  not  help  him  at  all. 
*(2  Atk.,  107,  290.)  Equity  knows  no  [*515 
preference  between  creditors  as  to  the  distribu- 
tion of  the  fund.  If  the  respondent  does  not 
like  this  equity,  let  him  remain  as  the  Court  of 
Chancery  left  him,  with  his  legal  remedy. 

Again,  this  appeal  comes  up  to  this  court  on 
a  mere  petition,  which  is  no  basis  on  which  a 
decree  can  be  founded.  (1  Ves.,  Jr.,  453 ;  3  P. 
Wms.,  151,  152,  153.) 

Messrs.  Pendleton  and  T.  A.  Emmet,  contra. 
1.  The  judgment  was  a  lien  on  the  lands  of 
Sands  ;  it  existed  prior  to  the  bankrupt  law  of 
the  United  States,  of  the  4th  April,  1800,  and 
it  is  preserved  by  the  sixty-third  section  of 
that  statute.  This  was  decided  as  a  clear  point, 
by  this  court,  in  Livingston  v.  Livingston,  2 
Caines'  Rep.,  300.  This  lien  continued  to  be 
valid,  notwithstanding  the  prior  conveyances 
by  Sands ;  for  those  deeds  were  fraudulent 
and  void,  and  were  declared  so  to  be  by  the 
decree  of  this  court.  They  are  to  be  regarded 
as  mere  nullities  in  regard  to  the  creditors. 
The  respondent  had  a  right  to  the  lien  or 
fund,  subject  to  the  prior  incumbrauce  of  the 
Bank  of  New  York.  He  was  not  bound  to 
make  an  election  between  the  judgment  and 
the  assignment,  and  by  resorting  to  or  insist- 
ing on  the  assignment,  he  did  not  waive  his 
rights  under  the  judgment.  A  creditor  may 
take  or  gain  as  many  securities  as  he  can  ob- 
tain for  his  debt.  This  is  not  a  case  of  elec- 
tion ;  that  imports  a  right  to  one  only  of  many 
things  ;  but  the  respondent  has  a  right  to  all. 
He  can  never  be  deemed  to  waive  any  of  his 
securities  by  implication. 

The  respondent  was  made  a  party  to  the  bill 
of  the  appellants,  and  in  his  answer  he  insisted 
on  his  legal  rights.  He  did  not  come  into  the 
court  voluntarily,  but  was  brought  there  by 
the  appellants.  The  maxim,  therefore,  that  a 
party  coining  into  a  court  of  equity  must  do 
equity,  does  not  apply  to  the  respondent. 

The  money,  or  general  fund,  must  still  be 
under  the  control  and  disposition  of  the  Court 
of  Chancery  ;  otherwise,  there  must  have  been 
some  mistake  in  that  court  on  the  subject.  The 
decree  of  this  court  did  not  prohibit  the  dis- 
tribution of  the  fund.  It  merely  gave  opera- 
tion to  the  bankrupt  law  in  this  resjM-cl.  The 
assignees  of  the  bankrupt  stand  in  his  place. 
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They  have  no  other  or  better  rights  than  he 
possessed.  They  take  the  estate  or  fund  sub- 
ject to  all  liens.  And  if  Sands  himself  could 
not  hold  this  fund  against  the  judgment  of  the 
respondent,  neither  could  his  assignees.  This 
court  declared  the  deeds  of  Sands  fraudulent 
and  void,  and  left  his  estate  to  be  disposed  of, 
as  if  no  such  deeds  had  been  made.  The  fund 
created  by  the  sale  of  the  Brooklyn  property, 
516*]  *UIM!IT  the  mortgage  to  the  Bank  of 
New  1  ork,  was  brought  into  court  by  the  con- 
sent of  all  parlies.  The  surplus,  after  payment 
of  all  the  liens,  was  to  go  to  the  assignees  of 
the  bankrupt. 

The  respondent  was  entitled  to  priority  of 
payment.  It  is  a  settled  principle  at  common 
law,  and  under  the  statute,  that  judgments  are 
to  be  paid  in  the  order  of  their  dates,  or  times 
of  docketing.  Judgment  creditors  are  entitled 
to  a  priority  out  of  an  equity  of  redemption, 
and  they  have  a  legal  right  to  redeem.  (2  Atk., 
440;  4  Ves.,  Jr.,  540-543;  7  Ves.,  567;  10 
Ves.,  260-269  ;  11  Ves.,  39,  613  ;  1  Term  Rep., 
763;  2  Fonb.,  403-406,  n.  e  and  /.  When 
the  law  gives  priority,  equity  will  not  destroy 
it. 

What  remedy  has  the  respondent,  if  he  is 
not  to  be  paid  out  of  this  fund  ?  Is  he  to  exe- 
cute his  judgment  against  a  hundred  terre-ten- 
ants,  and  sell  the  property  ?  This  would  give 
rise  to  a  multiplicity  of  suits,  and  produce 
enormous  expense.  Ejectments  would  be 
brought.  The  purchasers,  when  devested  of 
the  lands,  would  file  their  bill  against  the  as- 
signees of  Sands,  to  recover  back  the  money 
they  have  paid.  The  assignees,  while  the  order 
of  the  2d  June,  1804,  was  in  force,  and  it  was 
never  reversed,  had  no  right  to  take  the  money 
brought  into  court. 

It  is  the  constant  and  uniform  practice  in 
chancery,  where  there  is  a  fund  thus  brought 
into  court,  to  direct  the  master  to  inquire  into 
the  priority  of  the  demands  of  the  different 
creditors  on  the  estate.  (2  Ves.,  571,  577.) 
This  was  all  the  respondent  asked  for. 

Again,  the  respondent  is  entitled  to  interest 
from  the  time  of  docketing  the  judgment,  or 
at  least  from  June,  1808,  when  the  money  was 
received  by  the  assignees.  14  Vin.  Inst.,  C.; 
3  Anst.,  804;  2  Atk..  440;  3  Atk.,  515;  3 
Bro.  C.  C.,  409.)  He  is  entitled  to  costs  also 
on  the  appeal. 

Mr.  Baldwin,  in  reply,  said  that  the  respond- 
ent having  consented"  to  the  discharge  of 
Sands  from  prison,  the  effect  was  the  same  as 
if  he  had  been  discharged  on  a  ca.  sa.  He 
could  not  again  imprison  him  by  an  execution. 
It  is  admitted  that  if  he  had  been  discharged 
on  a  ca:  sa.  the  debt  would  be  discharged.  The 
Chancellor,  at  least,  ought  to  have  decided  on 
the  effect  of  the  discharge. 

The  Chancellor  never  refers  to  a  master  to 
inquire  as  to  the  priority  of  creditors,  unless 
the  creditors  are  before  the  court.  And  the 
opposite  party  cannot  be  brought  into  court 
on  a  mere  petition.  There  can  be  no  issue. 
The  merits  of  the  several  judgments  cannot  be 
inquired  into.  If,  on  a  petition,  it  is  referred 
to  the  master  to  settle  all  questions  as  to 
517*]  priority  of  demands,  and  as  to  *frauds, 
it  would  make  him  equal  to  the  Chancellor.  It 
appears  there  were  nineteen  judgments,  four- 
teen of  which  were  prior  in  date  to  that  of  the 
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respondent.  How  can  it  be  said  that  the  prior 
judgments  have  not  exhausted  the  fund  ?  And 
how  investigate  their  respective  merits,  unless 
on  a  regular  bill  which  would  bring  all  the 
creditors  before  the  court  ?  It  cannot  be  done 
on  the  petition. 

If  the  assignees  of  Sands  had  a  right  to  his 
estate,  they  had  a  right  to  the  proceeds  or 
money.  1  he  decree  of  this  court  is  conclu- 
sive on  this  point.  If  the  respondent  claims  a 
preference,  let  him  seek  it  against  the  assign- 
ees. 

The  respondent  has  no  right  to  interest. 
The  assignees  are  trustees  for  the  creditors  ; 
and  trustees  do  not  pay  interest,  because  they 
have  no  right  to  use  the  fund,  so  as  to  produce 
interest. 

YATES,  J.  The  first  question  arising  on  the 
appeal  of  D.  Gelston  is,  whether  the  judgment 
in  his  favor  against  Comfort  Sands  could  at 
all  be  affected  by  the  previous  conveyance  to 
Henry  Sands  ;  and  if  not, 

Whether  the  subsequent  acts  of  Gelston 
have  operated  either  as  an  extinguishment  of 
the  debt,  or  as  a  destruction  of  the  lien  he  had 
in  virtue  or  that  judgment. 

On  an  appeal  from  the  Court  of  Chancery, 
in  relation  to  the  conveyance  of  C.  Sands  to 
Henry  Sands,  the  decision  of  this  court  is 
sufficiently  explicit  to  prevent  a  misconstruc- 
tion of  their  decree.  By  it  the  conveyance 
of  the  real  estate  situate  at  Brooklyn  was  de- 
clared void  as  against  the  creditors  of  C. 
Sands,  and  the  said  estate,  remaining  in  him 
at  the  time  he  became  a  bankrupt,  passed  to 
his  assignee.  The  deed  being  void,  and  the 
estate  declared  to  be  in  him  at  the  time  he  be- 
came a  bankrupt,  it  consequently  passed  to  the 
assignee  in  the  same  manner  as  though  the 
deed  had  never  existed,  thereby  evidently  in- 
tending to  preserve  prior  incumbrances  ;  so 
that  the  judgment  of  the  appellant  (Gelston) 
could  not  be  affected  by  such  a  deed.  I  can 
discover  no  possible  reason  why  a  fraudulent 
and  void  conveyance  should  interfere  with  a 
subsequent  judgment  for  a  bona  fide  debt 
against  a  person  afterwards  a  bankrupt.  It 
would  be  as  contrary  to  the  established  prin- 
ciples, as  to  the  rights  of  creditors,  and  operate 
as  a  discouragement  to  the  attentive  and  vigi- 
lant creditor.  On  the  naked  question  (dis- 
connected with  acts  which  might  amount  to  a 
waiver  of  his  lien)  there  can  be  no  doubt  that 
he  retained  his  *judgment.  Indeed,  [*51S 
the  law  of  Congress,  securing  judgments  be- 
fore bankruptcy,  is  conclusive  on  this  subject ; 
but  it  is  said  Gelston  has  lost  the  benefit  of 
this  judgment :  1.  By  accepting  of  the  assign- 
ment to  Nathaniel  Prime,  alleged  to  be  in  lieu 
of  it,  and  by  discharging  Sands  from  his  con- 
finement. 2.  By  assenting  to  the  order  of  the 
2d  of  June,  1804. 

The  situation  of  Gelston  as  to  the  assignment 
can  be  ascertained  only  from  his  answer  to  the 
bill,  by  which  it  appears  that  he  had  no  agen 
cy  in  procuring  the  assignment.  It  was  in 
consequence  of  information  of  it  that  he  re- 
leased Comfort  Sands  from  his  confinement, 
being  in  on  surrender  of  bail ;  and  he  held  no 
other  security  for  the  amount  of  the  judgment 
of  which  he  now  claims  the  benefit.  This  rec- 
ognition, or  acceptance  of  the  assignment, 
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could  not  destroy  the  lien  created  by  the  judg- 
ment. He  had  a  right  to  accept  of  additional, 
without  injuring  his  existing  security :  and 
unless  an  express  agreement  had  been  entered 
into  to,  accept  it  in  satisfaction  of  the  debt, 
it  cannot  be  so  construed.  The  discharge 
from  confinement,  by  surrender  on  bail,  could 
not  have  that  operation.  The  acceptance  of 
the  assignment  was  increasing  the  security  for 
the  debt.  He  might  hold  both,  and  was 
not  bound  to  make  his  election  between 
them. 

Whether,  by  the  order  of  the  2d  of  June, 
1804,  he  has  not  so  far  waived  his  judgment 
as  to  be  placed  upon  a  footing  with  the  other 
creditors,  is  the  next  subject  of  inquiry.  This 
order  must  have  been  obtained  with  a  view  of 
advancing  the  interest  of  all  parties  concerned, 
under  a  supposition  that  disposing  of  the  es- 
tate at  auction,  in  small  parcels  at  different 
periods,  would  insure  a  higher  price  than  a 
sale  of  the  whole  in  the  aggregate  ;  and  the 
master  was  directed,  after  paying  off  the 
mortgage  to  the  Bank  of  New  York,  and  de- 
deducting  charges,  to  bring  the  surplus  (if  any) 
into  the  Court  of  Chancery,  to  be  disposed 
of  according  to  the  further  order  of  the 
court. 

Having  before  shown  that  the  acceptance 
of  the  assignment,  and  the  release  of  the  debt- 
or from  confinement,  could  not  destroy  the 
lien  on  this  property  created  by  the  judgment, 
it  is  evident  then,  if  this  order  had  not  been 
made,  the  remedy  at  law  would  have  been 
open  to  the  appellant,  and  he  might  have  is- 
sued his  execution  and  sold  the  property,  sub- 
ject to  the  mortgage  and  other  incumbrances. 
But  by  assenting  to  this  order  he  has  precluded 
himself.  The  money  is  in  the  Court  of  Chan- 
cery, and,  it  is  said  that  the  favorite  maxim 
519*]  of  that  court  is  equality  among  Credit- 
ors ;  that  Gelston  having  obliged  himself  to 
resort  to  equity,  he  must  now  take  in  pari 
pitvitu  with  the  other  creditors  ;  and  the  case 
of  Pluiiket  v.  Pen*on,  2  Atk.,  290,  is  cited  in 
support  of  this  doctrine.  That  was  a  contro- 
versy between  a  bond  creditor  and  the  simple 
contract  creditors ;  and  the  question  was, 
whether  the  assets  of  the  testator  were  legal  or 
equitable,  on  which  the  preference  of  the  bond 
creditor,  or  his 'taking  in  pan  passu  with 
the  simple  contract  creditors  depended.  The 
testator  was  a  cetitui  que  trust  of  a  real  estate 
which  he  mortgaged,  and  having  the  equity 
of  redemption  of  a  trust  estate,  he  made  a  will, 
and  devised  the  estate  to  others.  The  bond 
creditor,  after  his  death,  was  forced  to  come 
into  equity  to  seek  relief  out  of  a  fund  cre- 
ated by  that  court.  It  was  decided  that  he 
should  take  iu  pari  JMUWU  with  the  simple  con- 
tract creditors.  The  principle  established  by 
that  case  is,  that  the  court  of  equity  will  never 
take  away  from  a  creditor  a  right  he  has  at  ] 
law,  but  having  no  such  right,  and  the  fund 
being  created  by  the  court,  the  creditors  are 
placed  upon  the  same  footing  ;  but  in  the 
present  ca.se  it  is  otherwise. 

The  judgment  of  Gelston  was  a  lien,  and  the 
remedy  at  law  existed  until  this  order  by  con- 
sent was  obtained,  and  this,  in  my  view  was 
assented  to,  for  the  benefit  of  all  parties,  ac- 
cording to  their  respective  rights  :  and  shall 
a  court  of  equity  say  to  a  person  iu  this  situa- 
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tion,  "although  you  have  assented  to  this  or 
der,  so  that  the  most  might  be  made  out  of  the 
estate,  without  intending  to  lose  your  priority, 
yet,  as  by  this  assent  you  must  come  into  this 
court  to  ask  relief,  you  should  be  deprived  of 
the  remedy  you  had  at  law,  and  be  placed 
upon  a  footing  with  the  other  creditors  ? "  It 
cannot  be  so.  The  judgment  was  a  lien  on  the 
subject  out  of  which  the  fund  was  created, 
and  his  assent,  as  he  stated,  could  not  operate 
so  as  to  prevent  a  court  of  equity  from  secur- 
ing it.  It  is  true,  the  prosecuting  creditors 
caused  the  examination  into  the  validity  of  the 
conveyance  to  Henry  Sands  to  be  made,  with- 
out which  he  never  would  have  received  the 
benefit  now  claimed  ;  but  the  conduct  of  those 
creditors,  in  proceeding  against  him,  has  ef- 
fectually prevented  his  interference.  How 
far  other  creditors  ought  to  have  assisted  is, 
perhaps,  a  distinct  consideration.  It  could 
not  be  expected  that  Gelston  would  contribute 
to  the  expenses  of  a  suit  against  him,  in  hos- 
tility to  his  rights.  I  am,  therefore,  of  opinion 
that  the  amount  of  the  judgment  must  be  sat- 
isfied out  of  the  proceeds  of  this  estate,  after 
the  payment  of  prior  incumbrances,  if  suf- 
ficient remains,  or  to  the  extent  of  that 
fund. 

*It  is  said  that  his  priority  cannot  [*52O 
be  inquired  into  on  petition  ;  and  as  the  extent 
of  the  appellant's  right  cannot  be  ascertained 
without  this  inquiry,  a  bill  ought  to  have  been 
filed  for  the  purpose.  I  can  discover  no  rea- 
son why  this  is  not  a  proper  subject  of  refer- 
ence to  a  master.  In  the  cases  cited  from  2 
Vesey,  571,  577,  the  court  referred  it  to  a. 
master  to  settle  priorities  of  creditors.  The 
Chancellor,  therefore,  ought  to  have  proceeded 
on  the  petition.  It  never  could  have  been  in- 
tended by  the  decree  of  this  court,  in  relation 
to  the  conveyance  of  C.  Sands  to  H.  Sands,  to 
interfere  with  the  proceedings  of  the  decree  of 
sale,  according  to  the  bill  of  foreclosure  of  the 
New  York  Bank,  on  their  mortgage,  and  pre- 
vent the  speedy  distribution  of  the  fund,  aris- 
ing out  of  the  sales  of  the  property  above  the 
amount  due  them,  by  the  Court  of  Chancery, 
according  to  existing  liens  thereon,  but  oblige 
the  judgment  creditor  to  have  recourse  to  the 
assignee  whose  rights  certainly  could  not  ex- 
tend beyond  those  of  C.  Sands  himself.  The 
proceedings,  therefore,  ought  to  be  sent  back 
to  the  Court  of  Chancery,  with  directions  that 
the  proceeds  of  the  sales  of  the  Brooklyn  es- 
tate be  brought  into  that  court,  and  to  settle 
the  priority  of  the  liens  thereon,  and  that  the 
amount  due  the  appellant,  upon  his  judgment, 
be  paid  according  to  its  priority,  and  iu  pref- 
erence to  the  assignees  of  C.  Sands.  I  can  see 
no  ground  for  the  cross  appeal  of  Codwiseand 
others,  brought  to  have  the  decree  of  the  23d 
September  rectified  ;  that  ought  also  to  be  dis- 
missed. 

KKNT,  Ch.  J.  There  are  two  appeals  pend- 
ing between  these  parties,  one  brought  by 
Gelston  from  the  Chancellor's  order  of  Sep- 
tcmlH'r,  1810,  and  a  cross  appeal  by  Codwise 
and  others,  from  the  decree  of  September, 
1801).  They  were  argued  together. 

1.  As  to  the  cross  appeal  of  Cod  wise  and 
others.  The  complaint  here  is  that  as  to  Gel- 
Htoti,  who  was  made  a  defendant  iu  the  oritri. 
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nal  bill  filed  by  Codwise  |and  others  against 
Comfort  Sands  and  his  sons,  in  1801,  the  bill 
was  dismissed,  with  costs  ;  but  I  think  here  is 
no  ground  for  complaint.  The  allegation  in 
the  bill  that  Gelston  had  taken  Comfort  Sands 
in  execution,  and  discharged  him,  was  not 
true  in  fact.  Sands  had  never  been  taken  in 
execution  on  the  judgment  of  Gelston.  Sands 
had  been  surrendered  by  his  bail,  and  Gelston 
had  consented  to  his  discharge  from  prison  on 
such  surrender.  But  that  was  no  satisfaction 
of  the  debt ;  and  Gelston  in  his  answer  says 
521*]  he  had  not  been  paid,  and  *insists  on 
the  benefit  of  the  assignment  to  Prime  of  a 
debt  due  Sands  from  the  United  States,  in 
trust  to  pay  him  and  certain  other  creditors. 
Gelston  was  not  bound  to  elect  between  the 
judgment  and  that  assignment.  He  was  not 
called  upon  by  the  bill  to  make  that  election, 
and  there  was  no  just  ground  for  a  decree  that 
the  judgment  was  discharged,  or  that  Gelston 
should  then  be  put  to  his  election.  The  main 
allegation  in  the  bill  as  to  him  having  failed, 
he  was  entitled  to  be  dismissed  with  costs. 
Whether  the  Chancellor  ought  or  ought  not  to 
have  made  some  further  decree  relative  to  the 
debt  due  Sands  from  the  United  States,  is  a 
question  that  did  not  affect  the  case  of  Gelston. 
The  purpose  for  which  he  had  been  made  a 
defendant  had  failed.  This  decree  ought, 
therefore,  to  be  affirmed. 

2.  On  the  appeal  by  Gelston,  the  first  ques- 
tion is,  whether,  without  reference  to  the  mer- 
its of  his  case,  he  was  entitled  to  the  relief 
sought  by  petition.  It  may  be  difficult  to  draw 
a  precise  line  between  cases  in  which  a  party 
may  be  relieved  upon  petition,  and  in  which 
he  must  apply  more  formally  by  bill.  Peti- 
tions are  generally  for  things  which  are  mat- 
ters of  course,  or  upon  some  collateral  matter 
which  has  reference  to  a  suit  in  court.  The 
case  before  us  was  of  the  latter  kind,  as  G. 
asked  only  to  be  paid  the  amount  of  the 
moneys  brought  into  court,  and  upon  which 
he  had  a  lien.  Gelston  was  not  a  novus  Tiospes. 
He  had  been  before  the  court  in  the  very  cause, 
and  his  case  was  well  known,  and  the  court 
had  already  declared  that  he  was  entitled  to 
priority  of  satisfaction  in  preference  to  the 

fjneral  creditors.  In  the  case  cited  from  1 
es.,  Jr.,  453,  Ex-parte  Bromfield,  the  heir  at 
law  of  a  lunatic  applied,  by  petition,  for  the 
money  which  had  arisen  from  the  sales  of  his 
estate,  and  been  paid  into  court.  There  was 
no  question  raised  about  the  mode  of  applica- 
tion. The  merits  were  discussed  at  large,  both 
by  the  counsel  and  the  court,  and  on  account 
of  the  great  consequence  of  the  point,  the 
Chancellor  said  that  the  case  must  be  put  into 
the  shape  of  a  bill.  The  mode  of  application 
depends  very  much  upon  the  discretion  of  the 
court,  and  in  this  case  I  think  it  was  well 
enough,  and  suited  to  the  object.  There  is  no 
well-founded  objection  to  this  mode,  on  ac- 
count of  any  difficulty  in  settling  the  question 
of  priority  among  the  several  judgments.  The 
regular  course  is,  for  a  master  to  examine  and 
report  on  this  point,  and  nothing  can  be  more 
simple  and  easy,  for  he  determines  by  matter 
of  record.  Such  was  the  course  pursued  be- 
fore Lord  Ch.  Hardwicke,  in  the  case  of  Wort 
522*]  ley  v.  Brickhead,  2  Ves.,  571,  and  *the 
master  there  went  at  large  into  the  examination 
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of  priorities,  because  the  judgment  creditors 
were  all  before  the  court. 

With  respect  to  the  merits  of  Gelston's 
claim,  as  set  forth  in  his  petition,  I  think  he 
was  entitled  to  the  benefit  of  the  fund.  His 
judgment  had  not  been  paid  or  discharged, 
nor  had  he  lost  the  lien  on  the  moneys  result- 
ing from  his  judgment.  He  had  done  nothing 
under  the  assignment  which  ought  to  prejudice 
him,  or  to  be  deemed  a  waiver  of  his  judg- 
ment ;  and  his  priority  remained  good,  not- 
withstanding the  sale  of  the  Brooklyn  estate 
under  the  order,  by  consent,  of  June,  1804. 
The  Court  of  Chancery  was  bound  to  give  his 
claim  its  legal  priority.  If  a  fund  for  the 
payment  of  debts  be  created  under  an  order 
or  decree  in  Chancery,  and  the  creditors  come 
in  to  avail  themselves  of  it,  the  rule  of  equity 
then  is,  that  they  shall  be  paid  in  part  passu, 
or  upon  a  footing  of  equality.  But  when  the 
law  gives  priority,  equity  will  not  destroy  it, 
and  especially  where  legal  assets  are  created 
by  statute  (as  the  judgment  lien  was  here)  they 
remain  so,  though  the  creditors  be  obliged  to 
go  into  equity  for  assistance.  (2  Fonb.,  403, 
404.)  The  legal  priority  will  be  protected  and 
preserved  in  Chancery. 

Instead,  then,  of  dismissing  his  second  pe- 
tition, the  court  ought  to  have  made  provis- 
ion for  the  payment  of  Gelston's  judgment 
out  of  the  funds  arising  from  the  sales,  under 
the  order  of  June,  1804,  in  preference  to  the 
general  creditors  of  Sands.  The  moneys 
arising  on  those  sales  remain  n  abject  to  the 
same  liens  that  the  lands  did  before  the  sales, 
and  the  court,  by  reference  to  a  master,  should 
have  ascertained  and  settled  the  priority  of 
the  liens,  and  decreed  distribution  accordingly. 
There  was  nothing  in  the  decree  of  this  court, 
in  March,  1808,  which  prevented  such  distri- 
bution from  being  made. 

I  am  of  opinion,  therefore,  that  the  decree 
of  September,  1810,  ought  so  far  to  be  cor- 
rected as  to  allow  the  appellant  the  amount  of 
his  judgment,  to  be  paid  according  to  its  pri- 
ority, and  in  preference  to  the  assignees  of 
Sands,  out  of  the  proceeds  of  the  sales  of  the 
Brooklyn  estate.  But  as  the  appellant  applies 
by  petition  only,  and  does  not  by  bill  bring  in 
the  other  judgment  creditors,  the  master  must 
determine  the  priority  of  the  liens  by  the  rec- 
ord, and  he  cannot  resort  to  proof  aliunde, 
unless  it  be  the  voluntary  confession  of  any 
prior  judgment  creditor,  that  his  debt  is  satis- 
fied. 

*This  being  the  unanimous  opinion  [*523 
of  the  court,  the  following  decree  was  pro- 
nounced in  the  cause  :  (March  24,  1812.) 

"Having  heard  counsel,  as  well  on  the  part 
of  the  appellant,  David  Gelston,  as  on  the 
part  of  the  respondents,  George  Codwise  and 
others,  and  also  on  the  matter  of  the  cross  ap- 
peal, and  considering  the  decree  of  the  Court 
of  Chancery  of  the  23d  of  September,  1809, 
is  not  erroneous  in  the  particulars  and  for  the 
reasons  in  the  cross  petition  of  appeal  mention- 
ed ;  it  is,  therefore,  ordered,  adjudged  and 
decreed  that  the  said  cross  petition  of  appeal 
be  dismissed,  and  the  decree  complained  of  be 
affirmed  ;  and  that  the  appellants,  on  the  said 
cross  appeal,  pay  to  the  respondent,  for  the 
costs  of  such  cross  appeal,  the  sum  of  one  hun- 
dred dollars. 
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And  this  court  further  considering  that  the 
moneys  arising  from  the  real  estate  formerly 
•of  Comfort  Sands,  situate  in  Brooklyn,  in  the 
pleadings  mentioned,  and  which  are  now  in 
the  said  Court  of  Chancery,  or  may  hereafter 
be  brought  therein,  ought  (after,  in  the  first 
place,  re-imbursing,  paying,  and  indemnifying 
the  said  George  Codwise  and  others,  the  com- 
plainants in  the  Court  of  Chancery,  the  costs 
and  charges  which  they  have  paid,  or  are  or 
may  become  liable  to  pay,  in  the  prosecution 
of  that  suit,  or  which  have  or  may  take  place 
therein,  according  to  the  order,  judgment,  and 
decree  of  this  court  of  the  24th  March,  1808, 
and  the  order,  judgment,  and  decree  of  the 
Court  of  Chancery  of  the  25th  of  June 
founded  thereon)  to  be  applied  to  the  payment 
and  satisfaction  of  the  judgment  creditors  of 
the  said  Comfort  Sands,  whose  judgments 
were  docketed  previously  to  the  bankruptcy  of 
the  said  Comfort  Sands,  according  to  the  pri- 
ority of  the  time  of  docketing,  in  preference 
to  the  other  creditors  of  the  said  Comfort 
Sands  :  It  is,  therefore,  ordered,  adjuged  and 
decreed  that  the  order  of  the  Court  of  Chan- 
cery of  the  12th  September,  1810,  in  the  peti- 
tion of  the  appeal  of  the  said  David  Gelston 
mentioned,  be,  and  the  same  is  hereby  re- 
versed :  and  it  is  further  ordered  that  the  cause 
be  remanded  to  the  Court  of  Chancery,  to  the 
end  that  the  said  court  may  direct  and  inquiry 
what  the  said  complainants,  George  Codwise 
and  others,  have  expended  and  paid,  or  are  or 
may  become  liable  to  expend  and  pay,  as 
aforesaid  ;  and  also  what  judgments  remain 
open,  unsatisfied  of  record,  against  the  said 
Comfort  Sands,  and  which  were  docketed  pre- 
vious to  his  becoming  a  bankrupt,  and  the 
amount  thereof  respectively,  and  the  order,  in 
point  of  time,  in  which  they  were  docketed  ; 
52-4*1  *and  that  the  Court  of  Chancery,  af- 
ter deducting  the  costs,  charges  and  expenses 
already  paid  by  the  said  George  Codwise  and 
others,  complainants,  or  which  they  are  or 
may  become  liable  to  pay  as  aforesaid,  and 
also  the  amount  due  on  all  the  judgments 
standing  open  and  unsatisfied  of  record  against 
the  said  Comfort  Sands,  and  which  were  dock- 
eted prior,  in  poiut  of  time,  to  the  judg- 
ment obtained  by  the  said  David  Gels- 
ton,  shall  cause  the  residue,  if  any,  to  be 
applied  to  the  satisfaction  of  the  said 
judgment  in  favor  of  the  said  David  Gels- 
ton,  together  with  the  interest  on  such  judg- 
mentj 

And  it  is  further  ordered,  that  on  the  in- 
quiry as  to  the  judgments  against  the  said 
Comfort  Sands,  docketed  previous  to  the  judg- 
ment in  favor  of  the  said  David  Gelston, 
which  may  be  directed  by  the  said  Court  of 
Chancery,  the  fact  of  the  said  prior  judgments 
remaining  open  and  unsatisfied  of  record,  and 
satisfaction  not  voluntarily  confessed  before 
the  master,  shall  be  conclusive  against  the 
said  David  Gelston,  as  to  the  amount  to  be  re- 
tained, in  preference  to  the  satisfaction  of  his 
judgment,  and  that  the  record  be  remitted," 
&c. 

Disapproved— 4  Cranch  C.  f1.,  289. 

Cited  in-8  Cow.,  354  ;  1  Johns.  Ch.,  1H3;  1  Paige, 
560:  1  l-Mw..  205;  i:.  Hun,  :.".r::  4  Sand.,  474;  14  How. 
(U.  S.),  ft"),  66. 
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ISAAC  CLASON,  Impleaded    with  GEORGE 
STANLY,  Appellant, 

v. 

ROBERT  MORRIS,  JR.,  AND  JOHN 
MO  WATT,  JR.,  Assignees  of  COMFORT 
SAXDS,  a  Bankrupt,  Respondents. 

1.  Practice-^Bill  against  Two  Jointly  Interested 
—Default  of  One— Disproof  of  Bill  by  Other— 
Dismissal  as  to  Both.  2.  Surety — Separate 
Judgments  against  Principal  and  Surety — 
Payment  by  Surety — Assignment  Puts  him  in 
Place  of  Judgment  Creditor.  3.  Evidence, 
Answer  as — Whale  Answer  taken  Together. 

Where  a  bill  in  Chancery  is  filed  against  two  de- 
fendants, jointly  interested,  and  the  bill  is  taken, 
pro  confeaso,  against  one  of  them,  for  want  of  ap- 
pearance, and  the  other  appears,  and  disproves  the 
plaintiff's  case,  the  bill  will  be  dismissed  as  to  both 
defendants. 

C.  &  D.  indorsed  the  note  of  S.  as  security  to  L., 
who  sued  S.  on  the  note,  and  recovered  judgment 
against  him,  and  afterwards  sued  C.  &  D.  as  indor- 
sers,  and  recovered  judgment  against  them.  C.  &  D. 
paid  to  L.  the  amount  of  the  debt,  and  took  an  as- 
signment of  the  judgment  against  S.  It  was  held 
that  C.  &  D.  stood  in  the  place  of  L.  and  might 
avail  themselves  of  the  judgment,  to  recover  the 
money  paid  by  them  of  S. 

A  surety,  who  pays  a  debt  for  his  principal,  is  en- 
titled to  be  put  in  the  place  of  the  creditor,  and  to 
all  the  means  which  the  creditor  possessed,  to  en- 
force payment  against  the  principal  debtor. 

An  answer  to  a  bill  of  discovery  is  evidence  for 
the  defendant,  unless  disproved.  And  unless  con- 
tradicted by  more  than  one  witness,  it  must  prevail 
against  the  allegations  in  the  complainant's  bill. 
Where  there  is  a  general  denial  in  the  defendant's 
iMi-w.-r,  which  is  clear  and  distinct,  any  ambiguity, 
..i-  a^arent  evasion  in  a  particular  part,  will  not 
vitiate  or  destroy  other  parts.  The  whole  answer  is 
to  be  taken  together,  and  if  any  particular  part  is 
ambiguous,  it  ought  to  be  so  construed  as  to  com- 
port with  the  general  denial. 

Citations— 2  Atk.,  21 ;  1  Lev..  63 ;  1  Sid.,  76 :  1  Keb., 
284;  2  Tidd,  803;  2  Vern.,  608;  1  Bro.  C.  C.,  420:  6 
Ves.,  Jr.,  95,  n.  a;  9  Ves.,  Jr.,  100;  3  Atk.,  407;  2 
Atk.,  19 ;  6  T.  R.,  607 ;  2  Johns.  Gas.,  231 ;  2  Vern.. 
608;  1  Atk.,  135;  2  Ves.,  172,570;  1  Cai.  Cos.,  121;  6 
Johns.,  284;  2  Ves.,  Jr.,  157,  162. 

fPHE  respondents  filed  their  bill  in  Chancery, 
-L  stating  that  a  commission  of  bankruptcy 
was  awarded  against  Comfort  Sands,  the 
*22d  June,  1801,  and  that  having  been  [*525 
duly  declared  a  bankrupt,  Isaac  Kibbe  was 
chosen  his  assignee,  to  whom  the  estate  and 
effects  of  the  bankrupt  were  assigned  the  18th 
July,  1801.  On  the  6th  October,  1806,  the 
creditors  removed  Kibbe,  and  chose  Alexander 
Macomb  an  assignee  in  his  stead,  to  whom  the 
estate  and  effects  of  the  bankrupt  were  duly 
assigned  the  23d  October,  1806,  and  that  on  the 
3d  February,  1808,  the  creditors  removed  Ma- 
comb  and  chose  the  complainants  assignees  in 
his  stead,  and  that  the  estate  and  effecis  of  the 
bankrupt  were  duly  assigned  to  them  the  16th 
April,  1808.  On  the  12th  November,  1801, 
George  Codwise,  Jr.,  and  others,  creditors  of 
C.  Sands,  filed  a  bill  against  C.  Sands  and 
others,  to  be  relieved  against  certain  fraudu- 
lent conveyances  made  by  C.  Sands  to  II. 
Sands  and  others,  which  conveyances,  on  ap- 
peal to  this  court,  were  adjudged  fraudulent 
and  void,  and  the  estates  muntioiu'd  in  them, 
situate  in  New  York  and  Brooklyn,  declared  to 


NOTB.— Principal  aiul  Surety  -Itiyht  <if  surety  to 
rerncr.r  trnm  Principal— Subrogation.  Set'  Hunt  v. 
Atnidon.  4  Hill,  345. 
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have  belonged  to  C.  Sands  at  the  time  of  his 
bankruptcy,  and  to  have  passed  to,  and 
become  vested  in,  the  assignees  of  his  estate 
and  effects,  by  means  whereof  the  said  real  es- 
tates had  become  vested  in  the  respondents. 
That  Nicholas  Low  recovered  a  judgment  in 
the  Supreme  Court,  about  the  14th  August, 
1798,  against  Comfort  Sands,  for  $5,812.61,  on 
a  promissory  note  made  by  Sands  fetid  indorsed 
by  Clason,  the  appellant,  and  George  Stanly  ; 
and  Low  also  obtained  a  judgment  on  the  14th 
August,  1798,  against  Clason  and  Stanly,  as 
indorsers,  for  $5,814.17;  and  that  the  judg- 
ment against  Clason  and  Stanly  was  paid  and 
satisfied,  and  satisfactiqn  entered  of  record,  on 
the  21st  January,  1799,  and  the  respondents 
stated  that  by  the  satisfaction  of  the  judgment 
by  the  said  Clason  and  Stanly,  the  judgment 
also  against  Sands  became  satisfied  and  extin- 

fuished,  both  judgments  being  for  the  same 
emand. 

That  Clason  and  Stanly  recovered  judgment 
in  the  Supreme  Court  against  C.  Sands,  the 
25th  January,  1799,  for  $5,874.06,  in  azsump- 
sit,  on  several  promissory  notes,  and  the  usual 
money  counts.  That  before  these  judgments 
were  obtained  Sands  had  stopped  payment, 
which  was  known  to  Clason  and  Stanly. 

That  about  the  time  Sands  became  a  bank- 
rupt, an  agreement  was  entered  into  between 
him  and  Clason  and  Stauly,  that  he  (Sands) 
should  pay  to  Clason,  who  acted  also  for 
Stanly,  the  money  he  owed  to  Clason  and 
52($*]  Stanly,  admitted  by  Sands  to  *amount 
to  $13,600,  in  the  manner  following  :  one  half 
of  that  sum  in  lands  in  the  City  of  Washing- 
ton (the  title  of  which  was  in  'Lewis  Sands), 
and  the  other  half  out  of  a  debt  due  from  the 
French  government  to  Sands,  and  which  stood 
in  the  name  of  Joseph  Sands  ;  and  that,  in 
consequence  of  this  agreement,  Clason  did  not 
prove  his  debt  under  the  commission  of  bank- 
ruptcy, nor  did  he  appear  as  a  creditor.  That 
the  judgment  obtained  by  Clason  and  Stanly 
against  Sands  was  part  of  the  debt  so  agreed  to 
be  paid  by  Sands. 

That,  in  part  performance  of  that  agreement, 
Lewis  Sands,  at  the  request  of  Comfort  Sands, 
on  the  13th  November,  1801,  conveyed  to  Isaac 
Clason,  in  fee,  for  the  consideration,  as  ex- 
pressed in  the  deed,  of  $6,833.34,  thirty-three 
lots  of  ground  in  the  City  of  Washington,  and 
which  Tots  Clason  now  holds,  or  has  conveyed. 
And  the  respondents  also  charged  that  an  as- 
signment or  transfer  of  part  of  the  said  debt 
due  from  the  French  government  was  also 
made  to  Clason,  in  satisfaction  of  the  residue 
of  his  demand  against  Sands. 

That  Clason  had  since  issued  an  execution 
on  the  said  judgment  to  the  sheriff  of  Kings 
County,  with  directions  to  levy  the  amount 
out  of  the  lands  of  C.  Sands,  at  Brooklyn,  and 
which  now  belong  to,  and  are  possessed  by, 
the  respondents,  as  assignees,  &c.,  which  the 
respondents  charged  tcT  be  a  fraudulent  at- 
tempt to  levy  the  amount  of  the  said  judg- 
ment, inasmuch  as  Clason,  acting  for  himself 
and  Stanly,  had  obtained  the  conveyance  of 
the  lots  in  Washington,  in  satisfaction  of  the 
judgment,  being  part  of  their  demand  against 
Sands. 

That  Clason  and  Stanly,  or  one  of  them,  had 
also  caused  an  execution  to  be  issued  on  the 
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judgment  obtained  by  Low  against  Sands,  to 
the  sheriff  of  Kings  County,  to  levy  the 
amount  of  such  judgment  out  of  the  said 
lands  at  Brooklyn,  which,  the  respondents  al- 
lege, has  been  done  without  the  knowledge  of 
Low,  and  when  nothing  was  due  on  the  said 
judgment,  and  was  therefore  a  fraudulent  at- 
tempt, on  the  part  of  Clason  and  Stanly,  to- 
obtain  the  money  out  of  the  bankrupt's  estate. 
That  Clason  and  Stanly,  or  Clason,  acting  for 
both,  received  from  Sands,  or  some  other  per- 
son, $4,000,  or  some  large  sum  of  money, 
besides  the  Washington  lots,  in  full  of  all  de- 
mands Clason  and  Stanly  had  against  Sands, 
at  the  time  of  his  bankruptcy.  That  the  re- 
spondents proposed  to  Clason  to  give  up  what 
he  had  obtained  from  the  estate  and  effects  of 
the  bankrupt,  and  prove  *his  debt  [*527 
under  the  commission,  which  he  refused  to 
do.  The  bill  prayed  a  discovery  of  what  was 
due  to  Clason  and  Stanly,  or  Clason,  from 
Sands,  on  what  account,  and  how  secured  ; 
what  effects  or  property  of  Sands  had  come 
into  the  hands  of  Clason,  in  satisfaction  of  the 
said  demand,  and  under  what  agreement  or 
understanding  it  was  conveyed  or  received  ; 
that  satisfaction  might  be  entered  up  on  the 
above-mentioned  judgment,  and  an  injunction 
issue  to  restrain  Clason  and  Stanly  from  pro- 
ceeding by  execution  on  the  judgment,  until 
the  further  order,  &c.,  and  for  relief  generally. 

Stanly  residing  out  of  the  State,  the  bill,  as 
against  him,  was  taken  pro  confe*so,  for  want 
of  appearance,  after  a  regular  advertisement, 
to  come  in  and  answer. 

The  answer  of  Clason,  put  in  on  oath,  ad- 
mitted the  bankruptcy  of  Comfort  Sands,  and 
the  commission  and  proceedings  thereon,  and 
the  several  assignments,  as  stated  in  the  bill  ; 
it  also  admitted  the  suit  by  George  Codwise, 
Jr.,  and  others  against  Sands,  the  proceedings 
thereon,  the  decree  of  this  court  on  the  ap- 
peal, &c.,  the  judgment  by  Nicholas  Low 
against  Sands,  and  also  against  Clason  and 
Stanly,  as  indorsers;  and  "that  satisfaction 
had  been  entered  up  on  the  last  judgment  as 
stated  in  the  bill."  The  answer  stated  that  the 
note  on  which  the  judgments  were  obtained 
was  gratuitously  indorsed  by  Clason  and 
Stanly,  for  the  accommodation  of  Sands,  who 
failed  to  pay  it  ;  and  that  Clason  and  Stanly, 
on  the  1st  December,  1798,  paid  the  amount  of 
principal,  interest,  and  costs  of  the  judgment 
obtained  against  them,  to  Low,  amounting  to 
$5,866.45,  and  that  he  by  deed  assigned  the 
judgment  against  Sands  to  Clason,  with  full 
power  to  levy  the  amount  thereof  by  execu- 
tion ;  and  which  judgment  the  appellant  in- 
sisted was  in  full  force.  The  answer  also  ad- 
mitted that  Clason  and  Stanly  recovered  a 
judgment  against  Sands,  as  stated  in  the  bill, 
but  denied  that  the  money  paid  to  Low  was 
any  part  of  the  sum  for  which  it  was  recov- 
ered. He  admitted  that  Sands  had  stopped 
payment  before  the  judgments  were  obtained, 
and  that  the  fact  was  known  to  Clason  and 
Stanlv.  It  stated  that  in  October,  1797,  Clason 
and  Stanlv,  solely  for  the  accommodation  of 
Sands,  and  without  any  consideration,  indorsed 
three  several  promissory  notes  of  Sands, 
amounting  to  $8,700,  which  were  presented  for 
payment,  and  afterwards  taken  up  and  paid  by 
Clason  and  Stanly.  That  on  one  of  the  notes, 
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being  $3,200,  Clason  and  Stanly  attached  the 
528*  J  property  of  Sands  *in  Georgetown  ; 
and  that  the  judgment  against  Sands,  in  the 
Supreme  Court,  was  on  the  other  two  notes  ; 
and  that  the  amount  of  the  two  judgments, 
and  of  the  $3,200,  was  due  to  Clason  and 
Stanly  at  the  time  Sands  became  a  bankrupt, 
and  is  now  justly  due  to  the  appellant,  and 
that  he  has  not  received,  nor  any  other  person 
for  his  use,  from  Comfort  Sands,  or  from  any 
person  on  his  behalf,  any  lands,  goods, 
moneys,  debts,  or  any  other  thing,  in  payment 
or  discharge  of  the  said  judgments,  and  the 
said  $3,200,  or  any  part  thereof,  the  whole  of 
which  still  remained  due  to  him. 

That  some  time  previous  to  the  bankruptcy 
of  Sands,  and  while  he  was  in  prison  for  debt, 
a  verbal  agreement  was  made  between  him  and 
the  appellant  by  which  the  appellant  was  to 
be  paid  what  was  due  to  him,  with  interest, 
one  half  out  of  the  debt  due  to  Sands  from  the 
French  government,  and  the  other  half  in  lots 
in  the  City  of  Washington  at  their  cost  ;  the 
time  of  this  agreement  the  appellant  did  not 
recollect,  but  it  was  before  he  had  any  knowl- 
edge of  Sands  having  committed  an  act  of 
bankruptcy.  The  amount  of  the  debt  was  not 
then  fixed,  but  Sands  never  disputed  the 
amount  of  the  said  judgments  and  the  note  for 
$3*200 :  that  the  lots  in  Washington  were 
stated  to  be  held  in  the  name  of  one  of  the 
sons  of  Sands,  and  the  French  debt  to  be  in 
the  name  of  Joseph  Sands,  another  son  ;  and 
that,  in  consequence  of  this  agreement,  the 
appellant  did  not  prove  his  debt  under  the 
commission  or  appear  as  a  creditor  in  the  sub- 
sequent proceedings  under  it.  That  the  judg- 
ment of  Clason  and  Stanly  against  Sands 
made  part  of  the  debt  which  was  to  be  so  paid 
by  that  agreement.  That  in  November,  1801, 
Sands  gave  or  sent  to  the  appellant  a  deed 
from  Lewis  Sands  dated  13th  November,  1801, 
for  thirty-three  lots  in  the  City  of  Washington, 
the  consideration  for  which  expressed  in  the 
deed  was  $6,838.34,  which  deed  the  appellant 
supposed  to  be  in  part  performance  of  the 
agreement  above  mentioned.  That  the  appel- 
lant did  not,  at  that  time,  examine  the  deed  or 
accept,  or  agree  to  accept  the  same  in  any  man- 
ner, or  for  any  purpose,  other  than  the  said 
agreement,  nor  did  he  give  any  receipt  for  the 
deed  or  for  any  part  of  his  debt  on  that  or  any 
other  account.  That  the  appellant  never  re- 
ceived any  money  from  the  French  debt,  nor 
any  assignment  of  the  same,  or  any  part  of  it 
from  Comfort  Sands  or  any  other  person  ;  and 
he  believed  that  it  had  been  otherwise  appropri- 
ated so  that  he  could  obtain  no  benefit  from  it. 
That  the  agreement  to  pay  the  said  debt  had 
not  been  complied  with  by  Comfort  Sands  in 
.">i2J)*J*any  part,  and  that  the  debt  is  still  due. 
That  the  appellant  has  not  sold,  nor  exercised 
any  act  of  ownership  over  the  lots  in  the  City 
of  Washington,  as  he  did  not  nor  never  has  in- 
tended to  consider  them  as  payment  of  his 
debt,  or  any  part  of  it,  unless  upon  the  fulfill- 
ment of  the  said  agreement.  The  answer  posi- 
tively denied,  in  the  most  explicit  manner, 
that  "the  appellant  had  ever  received  $4.<MK),  or 
any  other  sum  at  any  time  from  Comfort  Sands 
or  any  other  person,  which,  with  the  addition 
of  the  Washington  lots,  was  to  he  taken  in  sat- 
isfaction and  discharge  of  all  sums  and  de- 
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mands  against  Sands  or  for  any  other  purpose 
whatever. 

It  is  stated  that  the  partnership  between 
Clason  and  Stanly  was  dissolved  in  1802,  and 
by  their  agreement,  all  the  partnership  prop- 
erty and  effects  were  vested  in  the  appellant 
solely,  and  Stanly  was  not  to  meddle  there- 
with, and  the  appellant  believed  he  had  not 
received  any  «f  the  partnership  debts  or  effects. 
The  appellant  admitted  that  he  declined  the 
offer  of  the  respondents  to  relinquish  his  liens 
and  take  a  dividend  of  the  bankrupt's  es- 
tate, preferring  to  pursue  his  legal  remedies 
on  the  said  judgments  ;  and  offered  to  convey 
to  the  respondents  the  lots  in  Washington  City 
on  their  paying  him  $3,267.34,  being  the 
amount  of  his  demands  against  Sands,  not  in- 
cluded in  the  two  judgments. 

The  respondents  filed  a  replication  to  the  an- 
swer of  the  appellant,  and  several  witnesses 
were  examined,  and  proofs  taken  on  both 
sides  ;  but  the  material  part  of  the  proofs  be- 
ing stated  in  the  opinion  of  the  court,  it  is  un- 
necessary to  detail  them  here. 

The  cause  having  been  heard, the  Chancellor, 
on  the  19th  October,  1811,  pronounced  his  de- 
cree, that  the  judgment  obtained  by  Nicholas 
Low  against  Comfort  Sands,  and  assigned  to 
Clason  of  the  14th  of  August,  1798,  and  the  other 
judgment  obtained  by  Clason  and  Stanly, 
against  Sands  the  25th  of  January,  1799,  were 
to  be  deemed  fully  paid  and  satisfied,  and  that 
they  ought  not  to  remain  or  be  considered  as  a 
lien  on  the  estate  of  the  bankrupt ;  and  he, 
therefore,  ordered  and  decreed  that  Clason  and 
Stanly,  or  Clason,  should  forthwith,  after  be- 
ing served  with  a  copy  of  the  decree,  acknowl- 
edge and  enter,  or  cause  to  be  acknowledged 
and  entered,  of  record,  satisfactions  of  the  said 
judgments  respectively,  and  that  the  said 
Clason  and  Stanlv  pay  the  costs  of  the  suit. 
From  this  decree  Clason  entered  his  appeal  to 
this  court. 

*The  reasons  of  this  decree  were  thus[*53O 
delivered  by 

THE  CHANCELLOR.  From  the  pleadings 
and  proofs  in  this  cause,  it  appeared  that  the  ap- 
pellant Clason  and  Stanly  claimed  the  satis- 
faction of  two  judgment  debts,  and  one  on 
simple  contract,  out  of  the  bankrupt's  estate. 
The  right  to  one  of  the  judgments  they  de- 
duced from  its  assignment  by  Nicholas  Low  ; 
the  other  from  their  own  recovery  against  the 
bankrupt,  Comfort  Sands. 

The  existence  of  these  judgments  was  proved 
and  there  was  no  controversy  between  the  par- 
ties as  to  their  former  existence  ;  but  the  ap- 
pellant insisted  that  they  were  satisfied  to  all 
equitable  purposes. 

As  far  as  respected  the  judgment  of  Low, 
the  respondents  insisted  : 

1.  That  tho  payment  by  Clason  and  Stanly 
of  the  same  debt  recovered  against  them,  op- 
erated as  a  satisfaction  of  the  judgment  against 
Comfort  Sands. 

2.  As  to  the  judgment  of  Clason  and  Stanly 
airainst  Comfort  Sands,  that   the  transactions 
of  Sands  before  his  bankruptcy  put   his  real 
estate  out  of  the  reach  of  the  judgments  against 
him,  and  its  having  been  regained  by  the  cred- 
itors,   who   prosecuted  at    great    hazard   and 
expense,  equity  will  not  allow  the  respondents 
more  than  an  equal  share. 

1185) 


530 


COURT  OF  ERROKS,  STATE  OP  NEW  YORK. 


1812 


3.  That  the  appellant  (Clason)  having  ac- 
cepted $4,000  in  satisfaction  of  the  debts  due 
from  Comfort  Sands  to  him  and  Stanly, he  could 
not  resort  to  the  respondents  for  the  same  pur- 
pose, upon  discovering  that  his  interest  would 
be  better  promoted  by  having  recourse  to 
them,  in  consequence  of  the  bill  for  avoiding 
the  fraudulent  conveyances  of  the  bankrupt, 
having  been  sustained. 

The  solution  of  those  points  resolved  itself, 
as  far  as  respected  the  decision  of  this  cause, 
into  the  last  ;  for  if  that  could  be  sustained, 
whatever  might  be  the  opinion  of  the  court  on 
the  others,  the  result  would  be  similar  and  de- 
stroy the  appellant's  right  of  satisfaction  ;  but 
the  situation  in  which  these  transactions  were 
presented  rendered  it,  perhaps,  fit  that  the 
other  points  should  receive  attention,  as  if  the 
facts  which  they  were  calculated  to  bring  into 
view  had  a  direct  tendency  to  satisfy  part  of 
the  appellant's  demands,  it  might  conduce  to 
the  establishment  of  the  last  point  by  showing 
that  the  $4,000,  alleged  to  have  been  received 
531*]  *in  full  satisfaction,  were  not  so  in- 
commensurate to  the  debts  remaining  unsatis- 
fied, as  they  would  appear  to  be  without  those 
auxiliary  considerations. 

1.  The  facts  respecting  Low's  judgment  are 
disclosed  in  the  appellant  Clason's  answer  ;  he 
alleges  that  he  and  Stanly  indorsed  the  note 
on  which  that  judgment  was  rendered  gratui- 
tously ;  that  on  the  1st  of  December,  1798,  the 
house  of  Isaac  Clason  &  Co.  paid  the  judg- 
ment, took  a  receipt  of  the  attorney  for  the 
plaintiff  therefor,  and  that  thereupon  Low  as- 
signed to  him  (the  appellant  Clason)  the  said 
judgment. 

This  allegation  is,  therefore,  only  in  the 
nature  of  a  plea  in  bar  at  common  law ;  it  must 
be  tested  by  the  evidence  adduced  in  support 
of  it.  Joseph  Stansbury,  a  witness  examined 
on  the  part  of  the  appellant  Clason,  says  that, 
to  the  best  of  his  knowledge  and  belief,  the 
note  was  given  by  Sands  for  the  purchase  of 
certain  stock,  described  in  his  answer  to  the 
preceding  interrogatory,  and  that  Isaac  Clason 
&  Co.  were  merely  indorsers  as  sure- 
ties. Samuel  Hunter,  another  of  the  ap- 
pellant Clason's  witnesses,  declares  that  Isaac 
Clason  &  Co.  did  indorse  certain  notes  of 
Sands  by  way  of  sureties,  and  for  his  accom- 
modation. 

The  deposition  of  Stansbury  declares  the  facts 
he  stated,  to  the  best  of  his  knowledge  and  be- 
lief, without  mentioning  whence  his  knowl- 
edge was  derived  or  his  belief  deduced,  or  how 
much  of  his  testimony  is  to  be  referred  to  his 
knowledge,  and  what  part  to  his  belief.  The 
established  rule  is  to  detail  the  manner  by 
which  the  witness  acquired  his  knowledge  and 
to  give  the  reasons  of  his  belief,  to  induce  the 
court  to  believe  with  him.  There  is  no  measure 
for  a  deposition  of  this  nature.  It  must  de- 
pend upon  the  degree  of  credulity  of  the  wit- 
ness, the  estimate  of  which  is  not  a  task  to  be 
imposed  on  the  court.  This,  therefore,  is  no 
evidence  at  all. 

The  deposition  of  Samuel  Hunter  goes  to 
certain  notes,  without  specification  of  dates, 
sums,  or  periods  of  payment,  and  can  have  no 
bearing  on  the  points  in  controversy,  having  not 
the  most  remote  reference  to  them,  and  is  too 
vague  and  indefinite  to  establish  or  even  corrob- 
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orate  any  evidence  of  the  facts  which  the  ap- 
pellant relied  on. 

Another  witness  examined  on  the  part  of  the 
appellant  was  Comfort  Sands.  He  deposed 
that  the  note  given  by  him  was  for  stock  pur- 
chased, and  that  Isaac  Clason  &  Co.  indorsed 
the  same  for  his  accommodation,  and  as  his 
sureties;  he  was  a  party  in  the  *original  [*532 
transaction  ;  he  stated  the  fact  of  the  indorse- 
ment simply  ;  he  did  not  state  whether  any 
and  what  counter  securities  were  relied  on  by 
the  appellant.  His  answer  in  the  principal 
case,  of  which  this  case  is  only  a  branch,  has 
been  falsified.  His  acts  have  been  deemed 
fraudulent  in  this  court.  He  appears  as  a  wit- 
ness, on  suspicious  and  questionable  grounds, 
especially  in  a  transaction  connected  with  his 
bankruptcy  ;  and  I  thought,  all  circumstances 
considered",  his  deposition,  unsupported,  could 
not  be  admitted  as  a  competent  ground  for  a 
decision  on  that  point.  If  I  was  right,  the  doc- 
trine of  sureties  had  no  application  to  this  case. 

The  receipt  and  assignment  bear  date  on  the 
same  day.  The  receipt  contains  no  specifica- 
tion of  the  persons  who  had  satisfied  the  judg- 
ment ;  but  after  stating  the  title  of  the  cause, 
declares  the  payment  to  be  in  full  satisfaction 
of  the  debt  and  costs  recovered  in  the  cause  of 
Nicholas  Low  against  the  defendant ;  and 
there  was  no  evidence  to  show  who  paid  ttoe 
judgment. 

2.  As  to  the  second  point. 

The  transactions  of  Comfort  Sands  were 
avoided,  as  far  as  respected  the  creditors  who 
were  parties  to  the  suit.  As  far  as  that  avoid- 
ance might  affect  existing,  though  dormant 
liens,  it  kept  them  where  it  found  them.  Its 
immediate  legal  effects  could  only  touch 
the  parties  and  the  interests  for  which  they 
contended.  But  if  in  the  time  intermediate 
the  commencement  of  that  suit  and  the  decre- 
tal order,  which  declared  those  transactions 
fraudulent,  Clason  and  Stanly  had  been  dis- 
posed to  enforce  their  legal  liens,  there  could 
have  been  no  impediment  to  pursuing  the  same 
course  which  those  creditors  pursued,  unless 
by  their  interference  they  embarrassed  the 
cause  prosecuted  by  the  creditors  generally. 
The  suspension  of  the  proceedings  which  took 
place  to  enforce  certain  judgments,  after  the 
decree  of  avoidance  was  pronounced,  was  in- 
tended merely  to  operate,  until  the  rescued 
fund  could  be  converted  into  money,  be 
brought  into  court,  and  distributed  according 
to  the  rights  of  the  different  claimants.  This 
court  gave  it  a  different  destination,  by  plac- 
ing the  whole  under  the  control  of  the  assign- 
ees, and  thus  defeated  the  course  indicated. 
Relatively,  however,  it  created  no  new  rights, 
nor  impaired  those  vested  in  the  parties,  as  to 
the  Court  of  Chancery.  If  the  legal  remedy 
did  not  afford  a  priority  of  satisfaction,  and  a 
resort  to  Chancery  became  necessary,  its  max- 
im, in  cases  of  this  kind,  is  equality,  is  equity, 
and  as  far  as  Clason  and  Stanly's  claims  were 
just,  they  would  be  admitted  to  an  equal  par- 
ticipation of  benefits  with  those  of  their  more 
meritorious  co-creditors  in  the  general  fund  ; 
but  *beyond  that  point,  the  powers  of  [*533 
the  Court  of  Chancery  could  not  be  exerted,  to 
destroy  that  equality, 'in  favor  of  the  appellant. 

3.  As  to  the  third  point. 

The  agreement  as  stated  was  that  the  appel- 
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lant  Clason,  agreed  to  accept  the  debt  due  to  the 
firm  of  Clason  and  Stanly,  one  half  in  Wash- 
ington lots,  and  the  other  half  in  the  French 
debt.  The  appellant  Clason,  in  his  answer, 
admitted  the  agreement ;  he  admitted  that  the 
judgment  claimed  by  him  and  Stanly  against 
Comfort  Sands  was  part  of  the  debt  to  be  so 
paid,  which  was  constituted  by  the  two  judg- 
ments and  the  note  for  $3,200.  That  on  the 
13th  of  November,  1801,  he  received  a  deed  for 
thirty-three  lots  in  the  City  of  Washington,  as 
he  supposed,  in  part  performance  of  that  agree- 
ment, which  was  left  in  his  hands  ;  that  he 
did  not  examine  the  deed,  nor  agree  to  accept 
the  same  in  any  manner  or  for  any  other  pur- 
pose than  the  agreement  aforesaid.  He  al- 
leged that  he  had  never  received  the  French 
debt,  or  any  assignment  of  it,  and  that  the 
agreement  had  not  been  complied  with.  That 
he  had  not  sold  nor  exercised  any  act  of 
ownership  over  the  Washington  lots,  as 
he  did  not,  nor  ever  intended  to,  consider 
them  as  payment  of  his  debt,  or  any  part 
of  it,  unless  after  the  fulfillment  of  the  agree- 
ment. 

There  was  no  evidence  contradicting  the  ap- 
pellant's allegation  that  he  never  received  the 
French  debt  or  an  assignment  of  it ;  but  he  re- 
ceived the  deed  for  the  lands  in  1801,  for  no 
other  purposes  than  for  the  agreement ;  and, 
whatever  his  intention  may  have  been,  his 
tacitly  retaining  it  for  so  long  a  period,  though 
unexamined,  will  bind  him  as  effectually  as  if 
he  had,  in. the  most  explicit  manner,  approved 
of  it.  It  required  no  new  expression  of  his  in- 
tent. He  had  agreed  to  receive  satisfaction, 
partly  in  those  lots  and  partly  in  the  French 
debt,"  and  he  did  not  object  to  receive  the  deed, 
on  account  of  its  not  having  been  accompanied 
by  an  assignment  of  the  French  debt.  It  must, 
therefore,  be  taken  in  satisfaction  of  a  part  of 
that  debt.  If  so,  this  has  an  important  bear- 
ing on  Clason  and  Stanly's  debts  generally, 
as  claimed  by  them  against  the  effects  of  the 
bankrupt,  for  in  the  former  part  of  the  appel- 
lant Clason's  answer,  he  denied  that  he  had  re- 
ceived the  deed  for  the  Washington  lots,  on 
account,  in  any  other  mode  than  the  agreement 
set  forth  by  him.  As  to  those  lots  and  the 
French  debt,  that  agreement,  he  insisted,  was 
not,  in  part,  complied  with  by  the  delivery  of 
the  deed  for  the  Washington  lots ;  in  conform- 
ity to  which  construction  (if  he  had  received 
*">34*]  the  $4,000,  or  any  *other  sum  in  satis- 
faction, as,  according  to  his  answer,  the  Wash- 
ington lots  were  not  so  received),  after  stating 
that  they  were  not  taken,  he  adds,  or  agreed 
to  be  in  full  satisfaction;  here  the  word  "taken" 
would  have  altered  the  meaning  of  the  sen- 
tence, for  if  they  had  not  been  agreed  to  be 
taken  in  full  satisfaction,  it  would,  in  a  great  | 
measure,  have  removed  the  uncertainty,  for 
the  agreement  to  be  in  full  satisfaction  must 
be  supposed  to  intend  the  actual  acceptance, 
and  not  depending  on  a  promise  to  take  effect 
in  future  ;  and  having  already  declared  that 
the  Washington  lots  were  not  received  in  satis- 
faction, he  could  on  that  ground  allege  that 
they  had  not  Ixn-n  agreed  to  be  in  full  satisfac- 
tion. The  answer  may  be  true  to  all  common 
intents,  though  extremely  evasive,  and  so  ex- 
ceptionable, as  to  the  manner,  that  the  defend- 
ant ought  not  to  be  permitted  to  avail  himself 
JOHNS.  RKP.,  10. 


of  an  experiment  so  palpably  devised  to  elude 
the  justice  of  the  court. 

When  a  defendant  so  answers,  though  it 
might  have  formed  a  subject  for  exception,  he 
must  do  it  at  much  hazard  ;  for  in  giving  a 
construction  to  an  answer,  as  the  allegation  of 
the  defendant,  in  defense  and  affirmance  of 
his  right,  deliberately  interposed  so  as  to  guard 
his  interests,  the  legal  presumption  must  ever 
be,  that  he  has  made  his  case  as  full  and  avail- 
able to  himself  as  the  truth  would  admit.  Here, 
therefore,  was  so  far  from  being  an  express 
denial  that  the  answer  exhibited  only  a  dexter- 
ous evasion,  by  which  the  respondents  were 
left  to  support  their  case,  not  from  any  discov- 
ery made  by  the  appellant,  but  by  evidence 
solely. 

If  this  is  a  true  exposition  of  the  answer, 
then  the  deposition  of  George  Knox,  a  witness 
on  the  part  of  the  respondents,  stands  unim- 
peached  and  uncontroverted ;  he  positively 
swears  that  the  appellant  Clason  told  him  he 
had  got  $4,000  for  his  debt,  and  let  Sands  out 
of  jail;  that  he  expected  no  more  ;  and  to  evince 
the  sincerity  of  his  declaration,  the  witness  de- 
clared that  the  appellant  (Clason)  spoke  of 
Sands  in  opprobrious  terms,  and  advised  the 
witness  to  settle  a  debt  he  had  against  him  in 
the  same  way. 

I  did  not  think  the  $1,000  spoken  of  by 
Joseph  Winter,  as  referrible  to  this  tranaction. 
It  merely  showed  that  at  another  time  a  money 
transaction  to  that  amount,  existed  between 
Sands  and  the  appellant  Clasou,  but  there  was 
nothing  in  it  which  can  give  it  a  reference  to 
the  composition  spoken  of  by  Knox.  There 
was  evidence  that  the  copartnership  between 
Clason  and  Stanly  was  long  since  dissolved  ; 
and  the  bill  having  been  taken  *pro  [*53o 
confesso  against  Stanly,  which  entitled  the  res- 
pondents to  a  decree  against  him,  and  the  pro- 
ceedings against  the  appellant  (Clason)  conclud- 
ing to  the  ^ame  point,  it  was  useless  to  trace 
what  might  have  been  the  effect  of  a  different 
state  of  things. 

Upon  the  whole,  I  was  of  opinion  that  the 
debts  due  from  Comfort  Sands  to  Clason  and 
Stanly  were  to  be  held  as  satisfied,  and  that 
they  ought  to  be  decreed  to  enter  satisfaction 
of  record  of  the  judgment  described  in  the 
bill. 

Jfesftrs.  PendMon  and  T.  A.  Emmtt,  for  the 
appellant.  The  whole  answer  of  Clason  must 
be  taken  to  be  true,  and  as  evidence,  unless 
contradicted  by  two  witnesses.  He  states  the 
agreement  between  him  and  Sands,  and  he 
denies  that  he  accepted  or  received  the  deed 
for  the  Washington  lots,  in  satisfaction  of  any 
part  of  the  agreement.  An  accord  and  satis- 
faction must  not  only  be  an  agreement  to 
accept,  but  an  actual  acceptance  in  satisfac- 
tion ;  now.  the  deed  was  received  on  certain 
conditions  which  were  never  performed,  and 
the  answer  denies  that  the  appellant  ever  took 
possession  of  or  exercised  acts  of  ownership 
over  the  lots  in  Washington.  The  agreement 
was  one  and  entire,  and  the  appellant  was  not 
bound  to  accept  a  performance  of  a  part,  un- 
less the  whole  was  executed.  (2  A  list  r.,  420, 
not?;  1  Ksp.  N.  P.,  149;  3  Anstr.,  G.r>7.) 

The  appellant  has  a  judgment,  and  stands  on 
his  legal  rights,  and  the  respondents  must  show 
that  they  have  fully  executed  the  agreement 
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before  they  can  ask  for  equity.  They  stand 
in  the  place  of  Sands,  and  he  clearly  could 
not  support  such  a  claim. 

The  conveyance  of  the  13th  of  November, 
1801,  was  void  under  the  bankrupt  law,  for 
Sands  had  then  no  estate.  The  complainants' 
bill  may  be  read  as  evidence  against  him  in 
equity,  though  it  cannot  be  in  a  court  of  law. 
(1  Atk.,  65.) 

The  act  of  bankruptcy  was  in  March,  1801, 
and  the  assignment-  of  his  estate  was  made  the 
18th  of  July,  1801.  Lewis  Sands  was  a  trustee. 
It  was  a  trust  to  C.  Sands,  and  void  ;  and  the 
deed  being  void,  any  offer  to  confirm  it  was 
useless,  for  it  was  incapable  of  confirmation. 
The  allegation  in  the  bill  as  to  the  $4,000,  is 
wholly  denied  in  the  answer,  and  is  not  sup- 
portea  by  witnesses.  (9  Ves.,  Jr.,  279;  3  Atk., 
407  ;  12  Ves.,  Jr.,  78.) 

Again,  the  appellant  stands  here  in  the 
character  of  a  surety,  and  having  paid  the  debt 
of  his  principal,  he  may  call  on  the  creditor, 
who  may  be  compelled,  in  a  court  of  equity, 
to  assign  to  him  every  security  held  lay  the 
53G*j  creditor,  and  to  help  the  surety  to  *re 
cover  against  the  principal.  (1  Eq.  Cas.  Abr., 
93  ;  2  Vern.,  608;  11  Ves.,  Jr.,  12,  22  ;  2  Ves., 
100,  371  ;  1  Atk.,  135;  10  Ves.,  Jr.,  421  ;  6 
Ves.,  Jr.,  734;  2  Johns.  Cas.,  227.)  The  ap- 
pellant, as  surety,  has  paid  above  $15,000  for 
Sands,  and  a  court  of  equity  will  give  him  the 
benefit  of  every  lien  or  ^security  against 
Sands. 

That  the  bill  has  been  taken  pro  confesso 
against  Stanly  cannot  affect  the  appellant.  If 
one  partner  is  abroad,  and  does  not  answer, 
the  other  will  not  lose  his  right.  (Cooper's  Eq. 
PI.,  35.) 

Though  interest  rests  in  the  discretion  of 
a  court,  yet  the  appellant  is  justly  entitled  to 
interest  from  the  time  the  injunction  was 
issued.  (2  Ves.,  587.) 

Messrs.  Rings'  and  Hoffman,  contra.  The 
petition  presented  by  the  appellant  below,  and 
the  proceedings  on  it,  cannot  be  taken  into 
view.  It  was  dismissed  with  costs.  There 
can  be  no  appeal  from  that  order.  It  is  not 
before  this  court.  And  it  does  not  appear, 
except  as  stated  in  the  petition,  that  L.  Sands 
was  a  trustee,  or  when  he  became  invested 
with  the  title. 

The  ancient  doctrine  of  the  English  law,  as 
to  accord  and  satisfaction,  has  been  overruled 
even  in  courts  of  law.  (2  Camp.  N.  P.,  124, 
383  ;  5  Johns.  Rep.,  386) ;  and  it  never  did  ap- 
ply where  the  money  or  compensation  came 
from  a  third  person,  but  only  where  the  pay- 
ment was  made  by  the  party  himself.  The 
cases  which  have  been  cited  on  the  part  of  the 
appellant  show  that  the  assignment  of  the 
security  to  the  surety  who  pays  the  money 
raises  merely  an  equity,  but  "gives  him  no 
remedy  at  law.  (2  Ves.,  372.)  This  is  not  a 
legal  security,  but  a  mere  equity  ;  and  there  is 
a  difference  between  equitable  and  legal 
securities.  (2  Ves.,  569 ;  1  Ves.,  339  ;  2  Anstr., 
548;  2  Atk.,  527;  10  Ves.,  Jr.,  419.)  Had  there 
been  an  action  at  law  brought  on  the  judgment 
there  must  have  been  a  verdict  for  the  defend- 
ant, for  the  judgment  was  satisfied. 

There  is  no  proof  to  support  the  allegation 
in  the  answer  that  the  note  of  $3,200  was  not 
given  in  evidence  at  the  trial  at  law,  or  that  it 
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did  not  enter  into  the  consideration  of  the  jury 
in  giving  their  verdict.     In  fact,   it  is  stated 
that  that  note  was  put  in  suit,    and  property 
attached  on  it  in  Georgetown,    and  it  does  not 
appear  whether  or  not  the  note  was  satisfied 
there.     It   must,  therefore,  be  taken  by  the 
court   that   the    note  has  been   paid    of    ex- 
tinguished.    The  party  must  aver  and  prove 
that  all  the  notes  were  not  given  in   evidence; 
otherwise,  under  the  general  averment  in  the 
declaration,  and  a  general  verdict,  they  will  all 
be  deemed  bound  by  the  judgment.    (6  Term 
Rep.,  607.)    The  appellant   cannot  retain   his 
|  judgment  in  this  case,  and  at  the  same  time 
|  hold  property,  under  an   attachment  on  the 
same  note,  in  Georgetown.     Where  a  vendor 
:  *takes  a  distinct    and    independent    [*537 
!  security  for  the  purchase  money,  his  equitable 
!  lien  on  the  estate  sold  is  gone. "    (Ambl.,  724 ; 
6  Ves.,  Jr.,  483,  752;  Sug.  Law  of  Vend.,  352, 
353.) 

The  appellant  and  Stanly,  as  partners,  must 
be  deemed  jointly  and  equally  interested  in 
the  judgment  assigned  as  security  to  the  ap- 
pellant, who  must  be  con  side  red  as  a  trustee  to 
Stanly  for  his  half.  *  A  decree  on  a  bill  taken 
pro  confesso  is  as  effectual  as  a  judgment  by  de- 
fault at  law.  Such  a  decree  cannot  be  im- 
peached collaterally  ;  the  only  remedy  is  by  a 
bill  of  review.  (13  Ves.,  Jr.,  563;  2  Atk., 
24.)  Stanly 's  rights  are  concluded  by  suffer- 
ing the  bill  to  be  taken  pro  confesso,  and  against 
him  the  respondents  are  entitled  to  a  decree. 

Again,  the  answer  of  the  appellant  is  eva- 
sive and  contradictory,  and  one  witness  is 
j  sufficient  against  such  an  answer.  (12  Ves. , 
|  78  ;  3  Atk.,  407.)  He  does  not  deny  that  he 
ever  examined  the  deed.  If  he  did  examine  it 
why  not  return  it  immediately  ?  Shall  he  be 
permitted  to  keep  it  for  m:ar  seven  years,  and 
even  to  insist  upon  it  indirectly,  and  yet  be 
allowed  to  say  that  he  never  accepted  it?  Had 
the  conveyance  of  the  Brooklyn  estate  been  ad- 
judged valid,  would  he  have  given  it  up?  If  he 
did  accept  the  deed,  either  in  whole  or  in  part, 
his  answer  is  false  ;  and  falsus  in  uno,  fahus 
in  omnibus.  Knox,  the  witness,  says  Sands 
told  him,  after  he  was  released  from  jail,  that 
he  had  given  the  appellant  $4,000  in  settlement 
of^the  judgment  ;  that  the  appellant,  on  being 
asked  how  much  he  got  for  his  debt,  answered 
$4,000,  and  afterwards  advised  the  witness, 
who  was  a  creditor  of  Sands,  to  settle  with  him 
as  he  had  done.  Winter,  another  witness, 
confirms  this  statement.  It  is  also  corrobo- 
rated by  the  fact  that  the  appellant  did  not 
prove  his  debt  against  Sands,  and  afterwards 
received  the  conveyance  for  the  Washington 
lots. 

The  acceptance  of  the  deed  by  the  appellant 
was  not  conditional,  and  he  nerer  afterwards 
entered  into  any  explanation  on  the  subject 
with  Sands.  He  must  be  concluded  by  the 
considerations  as  expressed  in  it.  The  court 
will  be  disposed  to  carrv  the  sums  of  $4,000 
and  $3,200  to  the  credit  "of  the  judgment.  The 
balance  on  the  judgment  only  ought  to  be 
paid,  part  passu,  with  the  other  creditors. 

YATES,  /. ,  was  absent. 

SPENCER,  J.     The   first   question   which  I 

have  chosen  to  consider  is,  as  to  the  effect  of 

the  bills  being  taken  pro  confesso  against  Stanly 
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•circumstanced  as  this  case  is.  If  Stanly  was 
538*]  the  *sole  defendant,  or  had  distinct 
rights,  I  agree  that  his  default  in  appearing 
and  answering  would  have  been  an  admission 
of  the  facts  charged  in  the  bill.  In  Dams  v. 
Dacis,  2  Atk.,  21,  Lord  Hardwicke  says,  with 
great  propriety,  that  the  taking  a  bill  pro  con- 
Jesso,  in  equity,  is  analogous  to  taking  the 
declaration  for  true,  where  the  plea  or  answer 
of  the  defendant  is  insufficient.  He  was  there, 
however,  speaking  of  a  sole  defendant ;  and, 
I  believe,  not  a  case  can  be  found  in  which  it 
is  insinuated  that  where  there  are  two  defend- 
ants having  a  joint  interest,  and  one  appears 
and  answers  and  disproves  the  plaintiff's  case, 
that  the  plaintiff  can  have  a  decree  against  the 
other  who  had  made  default,  and  against 
whom  the  bill  was  taken  proconfesso.  It  would 
be  unreasonable  to  hold  that  because  one  of 
the  defendants  had  made  default,  the  plaintiff 
should  have  a  decree  even  against  him,  when 
the  court  is  satisfied,  from  the  proofs  offered  by  j 
the  other,  that  in  fact  the  plaintiff  is  not  entitled 
to  a  decree.  Though  I  have  not  met  with  i 
cases  in  equity  to  the  point,  yet,  pursuing  the  I 
analogy  between  proceedings  at  law  and  in  j 
equity,  we  are  not  without  very  clear  authori-  i 
ty  ;  for  it  is  a  well-settled  principle  of  law  that 
in  actions  upon  contracts  the  plea  of  one 
defendant  inures  the  benefit  of  all  ;  for  the 
contract  being  entire,  the  plaintiff  must  suc- 
ceed upon  it  against  all  or  none  ;  and,  there- 
fore, if  the  plaintiff  fails  at  the  trial  upon 
the  plea  of  one  defendant,  he  cannot  have 
judgment  against  those  who  let  judgment  go 
by  default.  (1  Lev.,  63  :  1  Sid.,  76:  1  Keb.. 
284  ;  2  Tidd,  803.) 

It  would  require  the  most  binding 
authorities  to  induce  me  to  yield  my  assent  to 
such  a  proposition  as  that  set  up  by  the  respond- 
ents' counsel ;  and,  indeed,  the  result  would 
be  extraordinary,  for  if  one  defendant  entitled 
himself  to  a  decree,  where  the  interest  is  joint 
aud  inseparable,  a  decree  must  be  made  in 
his  favor  as  to  a  moiety  of  the  matter  in  issue 
and  against  the  other  who  made  default  for 
the  other  moiety  ;  that  is,  the  plaintiff  would 
get  one  half  of  a  decree,  and  the  other  defend- 
ant the  other  half.  It  cannot  be  so  ;  we  must 
consider  Clason's  defense  as  inuring  to  the  ben- 
efit of  Stanly. 

I  now  proceed  to  examine  the  merits  of  the 
case  ;  and  the  first  inquiry  will  be,  whether 
Cluson  has  a  right  to  avail  himself  of  the  judg- 
ment recovered  by  Low  against  Sands.  This 
will  depend  on  the  fact  whether  Clason  and 
Stanly  were  sureties  for  Sands  or  not  in  that 
transaction.  This  fact  admits  of  no  doubt. 

Clason,  in  his  answer,  avers  the  fact  of 
suretyship,  and  he  proves  it.  First,  the  in- 
dorsement of  Sands'  note  by  Clason  aud 
£»#!)*]  *Stanly,  and  the  passing  of  that  note 
by  Sands  to  Low,  is  ftriinti  farie  evidence  of  the 
suretyship.  This  is  proved  by  Joseph  Stans- 
bury.  Secondly,  Sands  proves  that  (Mason 
and  Stanly  indorsed  the  note  on  which  Low's 
judgment  was  rendered,  as  sureties,  and  for 
liis  accommodation. 

Now,  though  Sands  has  been  guilty  of  a 
fraud,  we  are  not  to  intend  that  he  is  perjured, 
nor  will  his  executing  fraudulent  deeds  have- 
any  other  effect  than  to  render  him  suspected, 
when  he  comes  to  swear  in  opposition  to  a 
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more  credible  witness.  But  there  is  no  proof 
at  all,  on  the  part  of  the  respondents,  impeach- 
ing the  fact  to  which  he  deposes.  It  cannot, 
then,  be  doubted,  upon  any  rules  of  evidence 
with  which  I  am  conversant,  but  that  the  fact 
is  completely  made  out  that  Clason  and  Stanly 
indorsed  Sands'  note  as  his  sureties. 

That  a  surety  who  pays  a  debt  for  his  prin- 
cipal, has  a  right  to  be  put  in  the  place  of  the 
creditor,  aud  to  avail  himself  of  every  means 
the  creditor  had  to  enforce  payment  against 
the  principal  debtor,  is  a  principle  which  I  had 
supposed  incontestable.  The  case  of  Par*ons 
&  Cole  v.  Briddock,  2  Yern.,  608,  has  never 
been  questioned.  In  that  case  the  plaintiffs 
were  bound  as  sureties  for  Mr.  Briddock,  and 
had  counter  bonds.  Briddock,  the  principal, 
was  afterwards  arrested,  and  Dr.  Briddock 
became  his  bail,  and  judgment  was  obtained 
against  the  bail.  The  plaintiffs  being  sued  on 
the  original  bond,  were  forced  to  pay  the  mon- 
ey, and  then  brought  their  bill  to  have  the 
judgment  obtained  against  the  bail  assigned  to 
them,  to  be  re-imbursed  what  they  paid,  aud 
it  was  held,  and  so  decreed,  that  the  judgment 
against  the  bail  should  be  assigned  to  the  plaint- 
iffs, in  order  to  re-imburse  them  what  they  had 
paid,  with  interest  and  costs.  Lord  Eldon 
speaks  of  this  case  as  a  strong  one,  but  by  no 
means  with  disapprobation.  It  is  a  much 
stronger  one  than  the  case  before  us  ;  here 
Low  had  a  judgment  against  Sands,  the  prin- 
cipal debtor  ;  he  had  a  judgment  also  against 
Clason  and  Stanly,  the  sureties.  The  sureties 
pay  the  latter  judgment  ;  Low  then  does,  vol- 
untarily, what  equity  would  compel  him  to  do; 
he  assigns  the  judgment  he  held  against  Sands 
to  Clason  alone.  This  is  not  like  the  case  of  a 
bond  by  two  obligors,  where  one  of  them  pays 
the  debt,  and  then  wants  to  sue  at  law  in  the 
name  of  the  obligee.  At  this  day  such  a  suit 
would  not  entitle  the  obligor,  who  had  paid 
the  money,  to  any  remedy  which  he  could  not 
have  in  an  ordinary  suit  in  his  own  name  for 
money  paid,  laid  out  and  advanced  ;  but  as 
to  the  bond,  the  *payment  by  one,  on  [*54O 
the  very  instrument,  is  a  satisfaction  of  that 
debt,  and  the  other  obligor  may  plead  it. 
Sands  could  not  plead  the  payment  of  the  judg- 
ment against  Clason  and  Stanly,  as  a  payment 
of  the  judgment  against  him.  The  respond- 
ents stand  in  his  place,  and  they  can  have  no 
other  or  greater  rights  than  Sands  had.  That 
assignees  of  a  bankrupt  are  bound  by  an  equit- 
able or  legal  lien,  although  they  had  no  notice 
of  its  existence,  is  a  very  clear  principle  (1 
Bro.  C.  C.,  420  ;  6  Ves.,  ST..  95,  n.  a)  ;  for,  as 
Sir  William  Grant  observes,  the  assignment 
from  the  commissioners,  by  operation  of  law, 
passes  the  rights  of  a  bankrupt  precisely  in  the 
same  plight  and  condition  as  he  possessed  them. 
(9  Ves.,  Jr.,  100.) 

The  doctrine  contended  for  by  the  respond- 
ents' counsel,  that  the  lien  created  by  Low's 
judgment  could  not  be  extended  and  enforced 
in  favor  of  Clason  and  Stanly  against  Sands'  as- 
signees, they  being  third  persons,  and  strangers 
to  it,  is  not  sound.  They  are  not  third  persons, 
but  are  precisely  in  the  place  of  Sands;  besides, 
mid  which  is  also  a  sufficient  answer  to  that  ob- 
jection.the  lien  was  not  raised  by  the  conMruc- 
tiou  of  equity,  for  it  is  n  legal,  not  an  equitable 
lien.  Low's  judgment  was  assigned  to  Clason 
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solely ;  he,  therefore,  solely  succeeded  to 
Low  s  lien.  Stanly  does  not  question  that 
transaction;  Clason,  therefore,  must  be  deemed 
to  have  a  distinct  and  separate  right  in  that 
judgment. 

The  points  next  to  be  considered  are,  whether 
Clason  accepted  the  deed  for  the  Washington 
lots,  in  such  a  manner  as  to  conclude  himself, 
and  whether  he  has  received  $4,000  in  satisfac- 
tion of  the  other  part  of  the  agreement,  and  as 
a  substitute  for  one  half  of  the  debt  which  was 
to  have  been  paid  out  of  a  debt  due  Sands  from 
the  French  government. 

There  is  no  proof  of  the  agreement  or  the 
acceptance  of  the  deeds  for  the  Washington 
lots,  except  Clason's  answer.  His  answer  is 
certainly  evidence  against  him  ;  and  it  is,  also, 
on  these  points,  evidence  for  him,  unless  dis- 
proved by  one  witness,  and  circumstances 
corroborating  the  testimony  of  that  witness. 

I  can  perceive  nothing  evasive  in  his  answer 
upon  these  points ;  and  should  one  part  be 
susceptible  of  doubt  and  savor  of  evasion,  it 
would  be  incorrect  to  hold  him  down  to  that 
part,  and  disregard  other  parts  of  the  answer 
which  are  full  and  explicit.  An  answer,  like 
any  instrument,  is  to  be  construed  by  regard- 
ing it  as  a  whole,  and  by  looking  into  the 
whole  of  it,  and  comparing  one  part  with  an- 
other. The  mind  of  man  is  so  ingenious,  and 
541*]  the  critic  *looks  with  such  a  micro- 
scopic eye,  that  unless  courts  give  a  fair  con- 
struction to  papers,  by  looking  through  them, 
no  man  can  make  an  answer,  if  the  case  be  a 
complex  one,  without  being  subjected  to  the 
charge  of  perjury. 

I  am  persuaded  that  but  for  an  oversight, 
His  Honor,  the  Chancellor  would  not  have  con- 
sidered the  answer  evasive  as  to  the  payment 
of  the  $4,000. 

The  answer  is  full  and  explicit,  that  the  con- 
veyance for  the  Washington  lots  was  left  with 
the  appellant,  as  he  supposes,  in  part  perform- 
ance of  the  agreement ;  but  he  denies  that  he 
accepted,  or  agreed  to  accept,  the  same,  in  any 
manner,  or  for  any  other  purpose  than  the 
agreement,  and  that  he  gave  no  receipt  for  it. 

Then,  as  I  construe  the  answer,  the  deed  was 
received  by  Clason  in  expectation  of  the  ful- 
fillment of  the  agreement :  and  he  has  suffered 
it  to  remain  in  his  custody  as  an  inchoate 
transaction,  as  one  step  taken  towards  the  per- 
formance of  an  entire  contract.  He  has  a  right, 
therefore,  to  insist  that  it  did  not  operate  as  a 
performance  of  the  agreement. 

I  cannot  conceive  how  the  answer  could  be 
more  full  than  it  is,  in  denying  the  payment  of 
the  $4,000.  Clason  says  that  neither  he,  nor 
any  other  person  for  him,  hath  received  any 
estate  or  effects,  real  or  personal,  from  Sands, 
or  any  other  person,  in  satisfaction,  or  upon 
any  agreement  or  understanding  whatever,  for 
or  towards  satisfaction  of  the  moneys  due  him 
or  any  part  thereof. 

George  Knox  is  the  only  witness  relied  on  to 
disprove  Clason's  answer.  He  testifies  not  to 
any  fact  he  has  seen  or  witnessed,  but  to  Cla- 
son's declarations  ;  and  it  is  certain  that,  in  the 
case  of  Only  v.  Walter,  3  Atk.,  407,  the  Mas- 
ter of  the  Rolls  considered  the  declarations  of 
the  defendant  as  a  circumstance  corroborating 
a  fact  sworn  to  by  a  witness,  and  not  as  direct 
proof  against  the  answer.  Mr.  Knox  was 


called  on  to  testify  after  the  lapse  of  many 
years  ;  and  it  is  impossible  to  say  (if  we  yield 
our  assent  to  all  he  has  testified,  what  Clason 
meant,  when  he  said  he  had  let  out  Sands,  and 
had  got  four  thousand  dollars  for  his  debt)  to 
what  debt  he  referred,  or  whether  the  $4,000 
was  in  money  or  the  Washington  lands.  Kuox 
is  certainly  incorrect  that  Clason  told  him  he- 
had  obtained  judgment  for  his  debt  amounting 
to  $15,000  or  $16,000.  No  such  judgment  ap- 
pears to  have  existed  at  any  time. 

*Giving  to  Knox's  testimony  the  ut-  [*542 
most  effect,  it  is  one  witness  against  the  posi- 
tive denial  of  the  appellant,  and  there  are  no 
circumstances  corroborating  that  witness  of 
any  weight  or  force.  Whether  the  rule  so  well 
and  firmly  settled  is  just  or  unjust,  we  are  not 
at  liberty  to  examine  ;  ita  lex  scripta  est :  and 
in  my  opinion  the  answer  of  Clason  must  pre- 
vail. 

I  am,  therefore,  of  opinion  that  there  is  no 
ground  for  relief  to  the  respondents,  as  respects 
the  judgments  ;  and  the  respondents  having 
so  framed  their  bill  as  not  to  require  the  ap- 
pellant to  make  his  election  whether  to  keep 
the  Washington  lots  or  not,  but  have  prayed 
only  that  an  entry  of  satisfaction  of  the  judg- 
ments may  be  decreed,  they  have  failed  alto- 
gether, and  the  bill  ought  to  have  been  dis- 
missed, with  costs. 

LEWIS,  WILKINS,  BISHOP,  CARL,  HAIGHT, 
ROUSE,  STEARNS,  TABOR,  TAYI.ER,  and  TOWN- 
SEND,  Senators,  concurred  in  this  opinion. 

THOMPSON,  J.  The  respondents'  bill  in  the 
Court  of  Chancery  had  for  its  object,  gener- 
ally, a  discovery  of  what  was  due  from  Com- 
fort Sands,  the  bankrupt,  to  the  appellant 
Clason,  and  what  payments  he  had  received, 
and  what  property  he  had  in  his  hands  belong- 
ing to  Sands ;  and  it  prays  relief  against  cer- 
tain judgments  which  Clason  was  about  en- 
forcing against  the  estate  of  Sands. 

The  material  and  principal  inquiry  will  be, 
whether  the  answer  of  Clason  has  been  dis- 
proved, so  as  to  warrant  the  decree  which  has 
been  made  against  him.  It  is  an  undeniable 
rule  in  Chancery  that  the  answer  to  a  bill  for 
discovery,  being  under  oath,  must  be  taken  as 
true,  unless  disproved  by  two  witnesses,  or  by 
One  witness  and  circumstances  warranting  a 
presumption  against  the  truth  of  the  answer. 
(2  Atk.,  19.)  The  respondents  having  thought 
fit  to  make  the  appellant  a  witness,  they  are 
bound  by  what  he  discloses,  unless  it  is  satis- 
factorily disproved.  Where  the  answer  and 
the  testimony  are  at  variance,  it  becomes  a 
question  of  credibility.  The  answer  is  not  to- 
be  discredited,  or  any  presumption  indulged 
against  it,  on  account  of  its  being  the  testi- 
mony of  a  party  interested.  He  is  made  a  wit- 
ness by  his  adversary,  and  it  would  be  unjust 
to  compel  him  to  testify,  and  then  consider  his 
testimony  unworthy  of  credit,  because  he  is 
a  party  in  the  suit.  This  is  not  the  light  in 
which  *an  answer  is  received  in  Chan-  [*543 
eery.  It  is  considered  equal  to  the  oath  of 
one  witness.  And  to  warrant  a  decree  against 
the  answer,  it  ought  to  be  satisfactorily  dis- 
proved. 

It  will  be  necessary,  in  order  to  test  the  case 

before  us  by  this  rule,  to  look  particularly  at 

the  discovery  sought  by  the  bill,  and  the  an- 
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swer  given  to  it ;  for  I  apprehend,  that  with 
respect  to  many,  and,  indeed,  most  of  the  facts 
which  have  been  considered  material  in  this 
case,  the  answer  stands  uncontradicted,  and,  of 
course,  must  be  taken  as  true. 

The  bill  prays  a  discover}',  first,  as  to  what 
was  due  from  C.  Sands  to  the  appellant,  on 
what  account,  and  how  secured  ;  and,  sec- 
ond, what  effects  or  property  of  Sands  had 
come  to  his  hands  in  satisfaction  of  his  de- 
mands, and  under  what  agreement  or  under- 
standing it  was  so  conveyed,  assigned,  de- 
livered or  paid.  In  answer  to  the  first  inquiry, 
the  appellant  states  his  demand  to  consist  of  a 
judgment  in  favor  of  Nicholas  Low  against 
Sands  for  $5,812.61,  and  which  has  been  duly 
assigned  to  him  ;  a  judgment  in  favor  of  Cla- 
son  and  Stanly  against  Sands  for  $5,874.06  ; 
and,  also,  a  promissory  note  for  $3,200,  which 
Clason  and  Stanly  had  paid  as  indorsers  for 
Sands.  To  the  inquiry  on  what  account  the 
demands  accrued,  the  answer  states  that  they 
accrued  by  reason  of  his  having  become  se- 
curity for  Sands.  These  facts  are  uncontra- 
dicted, and  we  are  not  at  liberty  to  reject 
them.  What  the  legal  effect  and  operation  of 
the  payment  and  satisfaction  of  the  judgment 
which  Low  had  recovered  against  Clason  and 
Stanly,  as  indorsers  for  Sands,  would  be  upon 
the  judgment  which  he  had  against  Sands,  as 
the  maker  of  the  note,  and  which  was  assigned 
to  Clason,  will  be  noticed  hereafter.  With 
respect  to  the  note  for  $3,200,  the  prinui  facie 
presumption  would  be  that  it  was  included  in 
the  judgment  of  Clason  and  Stanly  against 
Sands,  as  they  had  declared  upon  it.  But  this 
presumption  may  be  rebutted  by  proof  show- 
ing that  it  was  not  included.  (6  Term  Rep., 
607.)  And  the  answer  furnishes  this  proof.  It 
is  a  direct  and  proper  reply  to  the  inquiry  made 
of  the  appellant,  as  to  what  was  due  from 
Sands  ;  and  is  explicit  that  it  was  not  included 
in  the  judgment.  As  to  the  amount  of  the  ap- 
pellant's demand,  and  on  what  account  it  ac- 
crued, there  is  no  variance  between  the  an- 
swer and  the  proof,  and  it  must  be  considered 
as  established,  that  it  consists  of  the  two  judg- 
ments, and  the  note  which  I  have  mentioned. 
544*]  *The  second  branch  of  the  discovery 
relates  to  the  property  received  by  Clason,  and 
under  what  agreement  it  was  received.  , 

To  this  inquiry  the  answer  states  explicitly 
that  the  appellant  has  not  received,  nor  has 
any  other  person  received  for  him,  or  to  his 
use,  from  Comfort  Sands,  nor  from  any  other 
person,  on  his  behalf,  any  of  Sands'  goods, 
moneys,  debts,  or  any  other  thing,  in  payment 
and  discharge  of  the  said  judgments,  and  the 
said  $3,200,  or  of  any  part  thereof ,  the  whole  of 
which  amount,  with  the  interest,  is  still  justly 
due.  This  is  as  full  and  ample  a  negation  of 
all  payments  as  could  possibly  be  made,  and 
this  general  denial  ought  to  be  kept  in  view  in 
the  examination  of  the  particular  details  of 
the  answer ;  for  the  whole  answer  is  to  be 
taken  together,  and  if  any  particular  part  is 
susceptible  of  a  double  meaning,  or  has  the 
appearance  of  evasion,  it  ought  to  be  HO  con- 
strued as  to  comport  with  the  general  denial. 
The  detail  is  more  the  language  of  the  drafts- 
man, which  the  party  may  not  be  able  to  criti- 
cize, but  the  general  denial  is  intelligible,  and 
cannot  but  be  understood  by  him  ;  and,  in  this 
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case,  it  is  so  broad  and  unqualified,  that  it 
must  be  taken  for  an  absolute  denial  of  the 
acceptance  of  the  deed  for  the  Washington 
lots,  or  the  receipt  of  the  $4,000,  as  stated  by 
him. 

The  answer  of  the  appellant,  as  to  the  nat- 
ure and  terms  of  the  agreement  between  him 
and  Sands,  relative  to  the  payment  and  satis- 
faction of  his  demands,  is  made  evidence  by 
the  prayer  in  the  bill  for  a  discovery  as  to  that 
agreement.  And  the  answer  states' the  agree- 
ment to  have  been  that  the  appellant  was  to  be 
paid  one  half  of  his  demand  out  of  a  debt  due 
to  Sands  from  the  French  government,  and 
the  other  half  in  lots  in  the  City  of  Washing- 
ton, at  the  price  originally  paid  for  them  by 
Sands.  There  is  no  evidence  whatever  tending 
to  show  that  such  were  not  the  terms  of  the 
agreement.  What  is  said  in  the  answer  as  to 
the  manner  and  circumstances  under  which 
the  deed  for  the  Washington  lots  was  delivered, 
is  drawn  out  by  the  inquiries  in  the  bill.  It 
states  that  the  conveyance  for  these  lots  was 
left  in  the  appellant's  possession,  as  he  sup- 
poses, in  part  performance  of  the  agreement 
before  mentioned,  but  that  he  did  not,  at  that 
time,  to  the  best  of  his  remembrance  and  be- 
lief, even  examine  it,  nor  did  he  accept,  or 
agree  to  accept,  the  same  in  any  manner,  or  for 
any  purpose,  other  than  the  agreement  afore- 
said. This  answer  has  been  treated  as  equivo- 
cal and  evasive,  because  it  says  he  did  not,  at 
that  time,  accept,  or  agree  to  accept,  the  deed, 
leaving  it  open  to  the  inference  *that  [*54& 
he  might  have  done  it  at  some  other  time. 
There  might  be  some  plausibility  in  this  criti- 
cism, if  this  part  of  the  answer  was  to  betaken 
alone,  and  unconnected  with  other  parts.  But 
when  he  adds  that  he  did  not,  nor  did  he  ever 
intend  to  accept  or  consider  those  lots  as  pay- 
ment of  his  debt,  or  any  part  thereof,  unless 
upon  the  terms  of  the  agreement  aforesaid,  and 
upon  the  fulfillment  thereof,  it  is  impossible 
to  mistake  his  meaning,  or  give  any  other 
reasonable  construction  to  the  answer,  than 
that  it  amounts  to  a  total  denial  of  an  absolute 
acceptance  of  the  deed,  but  that  it  was  left 
with  him  in  part  fulfillment  of  the  agreement, 
which  was  to  be  completed  and  settled  on  the 
performance  of  the  other  part  by  Sands.  This 
was,  by  no  means,  an  unusual  or  extraordi- 
nary course  of  proceeding.  Clason  might,  per- 
haps, have  elected  to  consider  this  an  absolute 
delivery,  and  binding  upon  Sands  ;  but  when 
he  positively  denies  that  he  ever  did  accept  it, 
or  intend  to  accept  it,  as  payment,  to  consider 
it  an  unconditional  acceptance,  would  be  forc- 
ing upon  him  a  partial  fulfillment  of  an  en- 
tire agreement,  in  the  face  of  established  prin- 
ciples of  law.  And  what  evidence  is  there 
opposed  to  this  positive  denial  of  any  accept- 
ance of  the  deed  '!  Nothing  but  the  circum- 
stances of  the  deed  remaining  in  his  possession, 
and  his  not  proving  his  debt  before  the  com- 
missioners of  bankruptcy.  These  arc  circum- 
stances, however,  of  little  weight,  when  we 
consider  the  situation  in  which  Clason  was 
placed.  He  had  strong  reasons  to  suspect  that 
Lewis  Sands,  who  had  executed  the  deed  to 
him,  was  a  mere  trustee  for  his  father  ;  and  if 
so,  the  deed  would  be  void,  being  given  after 
the  bankruptcy  of  C.  Sands.  Proceedings 
were  about  this  time  instituted  in  Chancery  by 
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the  creditors  of  C.  Sands,  to  he  relieved  against 
certain  fraudulent  conveyances  made  by  C. 
Sands  to  his  sons  ;  which,  if  effected,  would 
let  in  the  judgments  held  by  the  appellant 
against  Sands.  He  had  a  right  to  lav  by, 
waiting  events,  and  not  exhibit  his  claim  to 
the  commissioners.  No  acts  of  ownership  have 
been  exercised  over  the  Washington  lots ;  and 
to  construe  a  mere  silence  into  an  acceptance 
of  the  deed,  would,  under  the  circumstances  in 
which  the  appellant  was  placed,  be  unreason- 
able. 

With  respect  to  the  $4,000  charged  in  the 
bill  to  have  been  received  by  the  appellant,  in 
addition  to  the  said  lots,  in  full  satisfaction  of 
all  claims  and  demands,  the  answer  fully  and 
positively  denies  the  receipt  of  that  sum,  or 
any  other  sum,  at  any  time,  in  satisfaction  or 
discharge  of  the  appellant's  demands,  or 
54O*]  *on  any  other  account,  or  for  any  other 
purpose  whatever.  I  am  unable  to  discover 
any  ambiguity  whatever  in  this  denial.  It  is 
a  full,  complete  and  unequivocal  negation  of 
the  charge  in  the  bill,  and  superadds  the  broad 
denial  of  the  receipt  of  that  sum,  at  any  time, 
or  on  any  account.  In  this  particular,  and 
in  this  only,  is  the  answer  contradicted  by  any 
testimony.  Knox  swears  that  a  few  days  after 
Sands  was  discharged  from  imprisonment,  -he 
met  Clason  and  asked  him  how  much  he  had 
got  for  his  debt  against  Sands ;  to  which  he 
answered  $4,000.  This  proof  is  certainly  con- 
tradictory to  the  answer.  I  see  no  ground 
upon  which  they  can  be  reconciled.  It  is, 
however,  only  oath  against  oath,  and  the  alle- 
gation in  the  bill  stands  without  proof.  This 
alone  would  be  a  sufficient  answer.  But  I 
think  there  are  some  circumstances  tending  to 
show  that  Knox  must  be  mistaken,  if  he  means 
to  be  understood  as  saying  that  Clason  told 
him  he  had  received  that,  sum  in  cash.  The 
bill  charges  the  money  to  have  been  received 
in  the  year  1805  ;  and  the  conversation  spoken 
of  by  Knox  must  have  been  in  1801.  Knox 
says  Clason  told  him  Sands  was  indebted  to 
him  $15,000  or  $16,000,  and  that  he  had  ob- 
tained judgment  for  the  said  debt.  No  such 
judgment  appears  as  the  foundation  of  the 
appellant's  claim.  And  it  is  certainly  worthy 
of  notice  that  this  is  only  proof  of  a  confession 
made  in  a  casual  conversation,  several  years 
ago,  liable  to  have  been  misunderstood,  or  to 
have  been  forgotten  by  lapse  of  time.  Sands 
was  himself  a  witness,  and  the  respondents 
must  have  known,  from  the  answer,  that  it 
was  necessary  for  them  to  support  the  allega- 
tion in  the  bill  by  more  than  one  witness  ;  the 
omission,  therefore,  to  make  the  inquiry  of 
Sands,  if  chargeable  as  neglect  in  either  party, 
must  rest  on  the  respondents.  I  think,  upon 
the  whole,  we  may  safely  conclude  that  the 
facts  denied  by  the  answer  are  as  strong,  if 
not  stronger,  than  those  affirmed  by  the  depo- 
sition of  Knox,  which  brings  the  case  within 
the  rule,  that  no  decree  can  be  made  against 
the  appellant  upon  such  evidence. 

The  only  remaining  inquiry  is,  how  far  the 
respondents  are  entitled  to  "the  relief  prayed 
for,  as  to  an  entry  of  satisfaction  of  these  judg- 
ments. The  judgment  assigned  by  Low  to  the 
appellants  must,  I  think,  be  considered  unsat- 
isfied, and  as  a  legal  lien  on  the  property. 
Had  the  judgment  against  the  indorsers  been 
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paid  and  discharged,  without  at  the  same  time 
taking  an  assignment  of  the  judgment  against 
the  principal,  it  might  have  operated  as  a  sat- 
isfaction of  that  judgment.  But  the  appel- 
lant stands  before  the  *court  as  a  pur-  [*547 
chaser  and  assignee  of  the  judgment,  and  the 
money  paid  by  him  was  the  consideration  for 
the  assignment.  The  judgments  against  the 
principal  and  the  security  are  separate  and 
distinct.  I  see  no  reason  why  the  security  may 
not  purchase  a  judgment  against  the  principal 
as  well  as  any  other  person.  None  of  the  cases 
cited  on  the  argument  warrant  a  different 
conclusion  (2  Johns.  Cas.,  231;  2  Vern.,  608; 
1  Atk.,  135;  2  Yes.,  172,  570),  and  a  contrary 
doctrine  would  seem  unreasonable  and  unjust. 
With  respect  to  the  other  judgment  (and  as- 
suming the  answer  of  the  appellant  to  be  true), 
there  is  no  pretense  of  its  having  been  satis- 
fied. The  two  judgments  are,  therefore,  in 
force,  and  entitled  to  priority  of  satisfaction. 
I  think,  however,  that  the  appellant  ought 
not  to  be  allowed  more  than  a  moiety  of 
these  judgments.  For  it  appears,  from  his 
answer,  that  the  consideration  for  the  assign- 
ment of  the  one  was  paid  by  Clason  and  Stan- 
ly.  And  although  the  assignment  was  made 
to  Clason  alone,  yet  he  must  be  deemed  a 
trustee  for  Stanly  as  to  a  moiety;  the  other 
judgment  stands  in  the  name  of  Clason  and 
Stanly.  They  are,  therefore,  to  be  taken  as 
joint  owners  of  both  judgments.  And  the  bill 
having  been  taken  pro  con/esso  against  Stanly, 
is  an  admission,  on  his  part,  of  satisfaction  so 
far  as  his  interest  is  concerned.  The  answer 
or  defense  of  Clason  cannot  inure  to  the  bene- 
fit of  Stanly.  (1  Caines'  Cas.  in  Er.,  121.)  I 
have  not  met  with  any  case  in  the  books  where 
a  bill  has  been  taken  pro  confemo  against  one 
only  of  several  defendants.  But  in  order  to 
give  the  force  and  effect  to  this  default,  which 
is  contemplated  by  the  statute,  the  proceed- 
ings must,  thereafter,  be  considered  in  the 
nature  of  separate  suits,  especially  where  the 
nature  of  'the  controversy  is  such  as  to  admit 
of  distinct  consideration,  and  separate  relief. 
Where  the  defense  set  up  goes  to  the  essence 
and  foundation  of  the  claim  made  by  the  bill, 
and  that  is  wholly  destroyed  by  the  party 
appearing,  there  may  be  some  difficulty  in 
.enforcing  the  decree  against  the  party  who  has 
suffered  the  bill  to  be  taken  pro  confesso.  But 
in  the  present  case,  we  may  consider  Clason 
as  attempting  to  enforce  the  collection  of  a 
debt  due  to  himself  and  his  co-partner,  when 
his  co-partner  has  acknowleged  satisfaction  as 
to  his  claim.  If  Stauly  is  to  be  considered  joint- 
ly interested  with  Clason,  it  was  no  doubt 
competent  to  him  to  release  or  acknowledge 
satisfaction,  so  far  as  his  interest  is  concerned, 
and  his  default  as  equivalent  to  such  acknowl- 
edgment; and  his  rights  are  to  be  viewed  in 
the  same  light  as  if  he  had  appeared  and  an- 
swered, and  confessed  the  facts  *stated[*548 
in  the  bill.  No  injustice  is  done  to  Clason; 
I  a  moiety  is  all  he  shows  himself  entitled  to.  If 
I  the  sole  and  exclusive  right  to  the  partnership 
debts  has  been  transferred  to  him,  he  ought 
to  have  shown  it.  This  answer,  it  is  true, 
states  a  dissolution  of  the  partnership  in  1803; 
and  that  by  an  agreement  between  him  and 
Stanly  all  the  property,  debts  and  effects  of 
copartnership  became  vested  in  him  solely. 
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The  dissolution  of  the  partnership  it  proved, 
but  there  is  no  evidence  of  the  agreement  in 
relation  to  the  partnership  concerns.  The 
answer,  in  this  respect,  is  not  evidence.  It 
does  not  form  a  part  of  the  discovery  sought 
by  the  bill;  and  if  the  appellant  claimed  the 
sole  right  to  these  judgments,  he  should  have 
proved  the  agreement  set  up  in  his  answer. 
The  testimony  on  this  point  is  insufficient.  The 
witnesses  only  state  that  it  was  generally  un- 
derstood that  Clason  was  the  principal  partner 
of  the  firm,  and  that  the  funds  were  furnished 
by  him,  and  that  he  had  the  principal,  if  not 
the  sole  direction  of  the  business,  after  the 
dissolution.  This  testimony  is  too  vague  and 
uncertain,  either  to  establish  the  terms  «f  the 
partnership,  or  the  transfer  of  the  partnership 
property  to  the  appellant.  As  the  facts  now 
appear  before  us,  Clason  and  Stanly  are  equal- 
ly interested  in  these  judgments,  and  the 
appellant  is  only  entitled  to  receive  satisfaction 
for  a  moiety  of  them.  No  interest,  however, 
ought  to  be  allowed.  '  The  appellant  relies  on 
his  legal  lien,  and  was  about  enforcing  pay- 
ment by  execution,  under  which  he  could  not 
have  recovered  interest.  The  judgments  were 
upon  promissory  notes.  And  at  law,  no  inter- 
est subsequent  to  the  judgment  can  be  recov- 
ered under  the  execution,  unless  the  judgment 
is  upon  a  penalty.  The  same  rule  has  been 
recognized  in  chancery.  The  question  of 
interest  rests,  perhaps,  in  the  sound  discretion 
of  the  court,  and  I  should  be  inclined  not  to 
allow  it  on  these  judgments,  because  the  inter- 
est is  not  a  legal  lien  on  the  land;  and  as  it  is 
this  lien  on  which  the  appellant  rests,  he  ought 
to  be  satisfied  with  what  he  would  have  recov- 
ered had  he  proceeded  under  his  executions. 
<6  Johns.  Rep.,  284;  2  Ves.,  Jr..  157,  162.) 

With  respect  to  the  deed  for  the  Washington 
lots,  I  should  rather  incline  to  leave  it  un- 
touched by  the  present  determination.  It  is 
not  made  necessary,  by  the  state  of  the  case, 
to  decide  upon  it.  The  bill  in  the  Court  of 
Chancery  does  not  seek  for  any  relief  against 
this  deed.  It  lias  been  drawn  in  question  only 
by  the  allegation  of  its  having  been  accepted 
in  satisfaction  of  the  appellant's  demand,  but 
which  the  respondents  have  failed  to  establish. 
£»4J)*J  The  'appellant  may  have  an  equitable 
lien  on  the  lots,  for  the  payment  of  the  note  <jf 
*3,200,  and  his  other  small  account,  and  which 
ought  to  be  taken  into  consideration,  if  the 
present  decree  is  to  extend  to  that  deed. 

I  am,  accordingly,  of  opinion  that  the  appel- 
lant is  entitled  only  to  a  moiety  of  the  two  judg- 
ments, and  that  satisfaction  thereof  ought  to 
be  entered,  on  his  receiving  that  amount. 

KENT,  Ck.  ,/.,  and  VAN  NESS,  «/.,  were  of 
the  same  opinion. 

PLATT,  HALL,  HOI-KINS,  PHELPS,  and  LIV- 
INGSTON, Senator*,  also  concurred. 

A  majority  of  the  court  (for  reversing  in  toto, 
11;  for  reversing  in  part,  8)  being  of  opinion 
that  the  decree  of  the  Chancellor  ought  to  be 
reversed  in  Mo,  it  was  thereupon  ordered,  ad- 
judged, and  decreed  that  the  decree  of  the 
Court  of  Chancery  be  reversed,  and  that  the 
respondents'  bill  be  dismissed;  and  that  the 
respondents  pay  to  the  appellant  his  costs  in 
the  Court  of  Chancery  to  be  taxed,  and  that 
the  record  be  remitted,  &e. 
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514 ;  39  How.  Pr.,  390 :  6  Duer,  128 ;  10  Peters,  211 ;  15 
Wall.,  554;  1  Bald.,  495. 


LE VI  JANSEN,  Esq.,  late  Sheriff  of  Ulster, 
Plaintiff  in  Error, 

11. 
BENJAMIN  HILTON,   Defendant  in  En-or. 

Jail  Liberties  under  Statute — Forfeiture  of  Bond 
for — Suit  on  Bond —  Voluntary  Return  as  a 
Defense  in  Bar. 

By  theAct  Relative  to  Jails  (sess.  24,  ch.  91),  passed 
30th  March,  1801,  the  liberties  are  merely  an  ex- 
tension of  the  walls  of  the  prison,  and  if  a  prisoner, 
who  has  given  to  the  sheriff  a  bond  for  the  liber- 
ties, voluntarily  goes  beyond  the  limits,  his  bond 
is  forfeited,  and  the  sheriff  may  retake  him  on 
fresh  pursuit,  and  recommit  him  to  close  custody, 
or  bring  an  action  on  the  bond.* 

And  where  such  prisoner  goes  beyond  the  liber- 
ties, without  the  privity  or  consent  of  the  sheriff, 
and  an  action  is  brought  against  the  sheriff  for  an 
escape,  he  may  plead  a  recaption  on  fresh  pursuit, 
or  voluntary  return  before  suit  brought,  in  bar  of 
the  action,  in  the  same  manner  as  if  there  had  been 
no  liberties  established  and  the  escape  had  been 
from  the  walls  of  the  prison;  the  duty  of  the  sheriff 
as  to  escapes,  and  his  defense  of  recaption  and  vol- 
untary return  before  suit  brought,  remaining  the 
same  as  bsfore  the  statute  relative  to  jail  liberties, 
and  before  the  Act  of  the  5th  April,  1810.  (Sess.  33, 
ch.  187.)  See  the  next  case,  Barry  v.  Mandell,  page 
563. 

Citations— Act  March  20, 1801 ;  Act  March  30,  1801; 
Stat.  9  Edw.  II.,  cb.  2;  Stat.  8  &  9  Wm.  III.,  ch.  27, 
sees.  1,  7,  23;  Act  April  5,  1798,  sec.  6;  4  Johns.,  45; 
7  Johns.,  477;  2  T.  R.,  150;  Stat.  2  Geo.  II.,  ch.  22;  Act, 
sess.  33,  ch.  187;  Act  April  5,  1810. 

rPHIS  cause  came  up,  on  a  writ  of  error, 
JL  from  the  Supreme  Court.  Hilton  brought 
an  action  of  debt,  in  the  court  below,  against 
Jansen,  sheriff  of  Ulster,  for  the  escape  of 
Edward  Eltinge  from  the  limits  of  the  jail 
liberties;  being  ID  execution  on  a  judgment  ob- 
tained in  August  Term,  1807.  in  favor  of  Hil- 
ton, for  eight  hundred  and  ten  dollars  and 
fifty  cents,  debt,  and  one  hundred  and  fifteen 
dollars  and  forty-three  cents,  damages  and 
costs.  The  writ  was  returned  in  August  Term, 
1809.  The  declaration  contained  six  counts. 
After  stating  the  *judgmeut  against  [*ooO 
Eltinge,  his  arrest  on  the  ca.  »n.,  the  taking  of 
a  bond  by  the  sheriff  for  the  liberties,  and  his 
letting  him  go  at  large,  ic.,  within  the  limits, 
:  it  charged  various  escapes,  voluntary  and  will- 
full  v  made  from  the  limits,  from  the  1st  of 
February.  1808,  to  the  20th  of  June,  1809. 
The  plaintiff  in  error  pleaded,  1.  Xil  <lih-t,  on 
which  issue  was  joined  in  November  Term, 
1809.  In  August  Term,  1810,  inconsequence 
of  the  Act  passed  the  5th  of  April,  1810,  he  ob- 
tained leave  of  the  court  to  add  special  pleas; 
and  he  pleaded  to  each  count.  2.  That  El- 
tinge had  returned  within  the  limits  of  the  jail 
liberties  of  the  county,  before  the  suit  was 

•Viilr  Hiley  v.  Seymour,  1  Wend.  K«-p..  143:  Uock- 
feller  v.  Donnelly,  8  Cow.  Kep.,ii23:  H.r-ixirli  liiulg- 
lev.  7  Cow.  Hep.,  472;  Sharp  v.  CuswHI.  i>  Iliiil.,  ttf>: 
2  Hev.  Stat.,  *»2:  M'Clure  v.  Irving.:! Cow.  Kep.,320; 
Wheeler  v.  llalley.  13  Johns..  :iti»i ;  Vulver  v.  M'ln- 
tyre,  Iliiil.,  503 ;  Hassam  v.  (Jrillin,  18  Johns., 4H. 
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brought  against  the  sheriff.  These  pleas  were 
unaccompanied  by  an  affidavit  of  the  sheriff 
that  the  escape  was  without  his  consent,  knowl- 
edge, or  privity.  To  each  of  the  special  pleas 
there  wa/  a  general  demurrer  and  joinder. 

The  cause  was  tried  at  the  Ulster  Circuit,  in 
September,  1810,  on  the  general  issue  of  nil 
debet,  and  also  on  a  venire  to  assess  the  dam- 
ages on  the  demurrers  to  the  several  pleas,  in 
case  judgment  should  by  given  thereon,  for 
the  plaintiff,  by  the  Supreme  Court.  At  the 
trial,  the  plaintiff  below  proved  the  facts  stated 
in  the  declaration,  the  extent  of  the  liberties 
of  the  jail,  and  that  Eltinge,  while  a  prisoner 
on  the  execution,  had  been  seen  with  a  gun, 
in  pursuit  of  game,  at  least  a  mile  beyond  the 
limits.  Bail  was  given  to  the  sheriff,  and  the 
prosecution  commenced  against  him  after  the 
Act  of  the  28th  of  March,  1809,  under  which 
the  sheriff  could  assign  his  bond  to  the  plaint- 
iff, and  to  an  action  on  which,  if  assigned, 
the  debtor,  or  his  surety  could  not  (according 
to  the  decision  of  the  Supreme  Court)  plead  a 
return  to  the  limits  before  bringing  the  action. 
A  verdict  was  found  for  the  plaintiff  for  the 
amount  of  his  debt  and  damages,  as  stated  in 
the  execution. 

The  cause,  on  the  demurrer  to  the  special 
pleas,  was  argued  before  the  court  below,  in 
February  Term,  1811,  and  judgment  given 
for  the  plaintiff,  as  in  the  case  of  Dash  v.  Van 
Kleeck,  Sheriff  of  Albany;  the  points  in  both 
the  cases  being  precisely  similar,  and  it  being 
agreed  by  the  counsel  for  both  parties,  that 
the  decision  in  that  cause  should  be  deemed, 
and  it  was  accordingly  so  considered  by  the 
Supreme  Court,  as  a  decision  in  the  present 
case. 

It  will  be  seen,  from  a  reference  to  the  report 
of  the  case  of  Dash  v.  Van  Kleeck,  7  Johns. 
Rep.,  477,  that  three  of  the  judges  (Kent,  Ch. 
J.,  Thompson,  and  Van  Ness,  JJ.)  were  of 
opinion  that  the  Act  of  the  5th  of  April,  1810, 
could  not  be  applied  to  a  suit  commenced  prior 
to  the  passing  of  that  Act;  and  that  the  other 
two  judges  (Spencer  and  Yates,  JJ.)  were  of 
551*]  opinion  that  the  *Act  extended  to  es- 
capes, or  suits  brought  for  escapes,  prior  to 
the  passing  of  the  Act,  and  that  such  a  con- 
struction of  it  would  not  render  it  unconstitu- 
tional, as  being  an  ex  post  facto  law,  or  as  im- 
pairing the  obligation  of  contracts.  By  the 
third  section  of  the  Act  (sess.  33,  ch.  187),  en- 
titled An  Act  Concerning  Escapes,  and  for 
other  purposes,  it  is  enacted,  "That  nothing 
contained  in  the  Act  entitled  'An  Act  Relative 
to  Jails,'  passed  the  30th  of  March,  1801,  or  in 
the  Act  entitled  'An  Act  Rendering  Bonds 
Taken  for  the  Jail  Liberties  Assignable,  and 
for  other  purposes,'  passed  March  28,  1809, 
shall  be  so  construed  as  to  prevent  any  sheriff, 
coroner,  or  other  officer,  in  cases  of  escapes, 
from  availing  himself,  as  at  common  law,  of 
a  defense  arising  from  a  recaption  on  fresh 
pursuit,  and  a  returning  of  the  prisoner,  with- 
in the  custody  of  such  officer,  before  an  action 
shall  be  commenced  for  the  escape."  This 
Act,  it  was  stated,  was  passed  in  consequence 
of  the  decision  of  the  Supreme  Court  in  TiU- 
man  v.  Lansing,  4  Johns.  Rep. ,  45. 

The  reasons  for  the  decision  of  the  Supreme 
Court,  assigned  by  the  Chief  Justice,  were  the 
same  as  those  given  by  a  majority  of  the  judges 
1H8 


in  the  case  of  Dash  v.  Van  Kleeck,  and  by  the 
court  in  Tillinan  v.  Laming. 

Mr.  E.  Williams,  for  the  plaintiff  in  error.  The 
escape  must  be  either  voluntary  or  negligent, 
or  what,  since  the  case  of  Tillman  v.  Lansing, 
is  called  a  statute  escape,  a  species  of  escape 
not  known  at  the  common  law.  It  was  the 
sheriff's  duty  to  pursue  the  prisoner  and  retake 
him  ;  and  at  common  law,  unless  the  escape 
was  voluntary  on  his  part,  he  might  plead  fresh 
pursuit  and  recaption  or  recommitment,  as  a 
complete  defense  to  an  action  against  him  for 
the  escape.  Has  this  right  been  taken  away 
from  the  sheriff  by  any  statute?  The  case  of 
Tillman  v.  Lansing  will  be  relied  on  to  show 
that  «uch  right  has  been  taken  away,  by  the 
construction  given  to  the  statute  relative  to  jail 
liberties  ;  but  in  that  case,  there  were  sufficient 
grounds  for  the  decision  of  the  court,  without 
going  so  far  as  to  take  away  the  sheriff's  right 
at  common  law  ;  and  the  question  as  to  his 
right  to  recommit  a  prisoner  who  had  trans- 
gressed the  limits,  was  not  decided.  The  Act 
Concerning  Sheriffs,  passed  the  20th  March, 
1801  (sess.  24,  ch.  28,  sec.  22),  recognizes  the 
right  of  the  sheriff,  and  regulates  the  manner 
of  his  pleading  a  recaption  on  fresh  pursuit. 
But  it  will  be  said  that  the  Act  Relative  to 
Jails  (sess.  24,  ch.  91),  passed  the  30th  of  March, 
1801,  virtually  repeals  the  former  Act.  It  con- 
firms *the  establishment  of  jail  liber-  [*552 
ties,  and  makes  it  the  duty  of  the  sheriff  to 
permit  the  prisoner  to  go  at  large  within  the 
liberties,  on  his  giving  sufficient  security,  by 
bond,  not  to  go  beyond  the  limits  of  the  jail 
liberties.  The  latter  Act  was  passed  ten  days 
after  the  former,  and  contains  no  expression 
indicating  that  any  repeal  was  intended  by  the 
Legislature,  who  in  that  session  were  engaged 
in  re-enacting  the  revised  laws. 

A  repeal  of  a  statute  by  implication  is  not 
favored.  It  is  never  admitted  but  in  case  of 
absolute  necessity.  (Bac.  Abr.,  Statute,  D;  11 
Rep.,  63  ;  10  Mod.,  118.)  Any  seeming  repug- 
nance is  not  sufficient  to  justify  a  repeal  of  a 
•former  statute  by  implication.  The  object  of 
the  first  Act,  in  establishing  jail  liberties,  was 
for  the  health  and  convenience  of  the  prisoner  ; 
there  was  no  intention  to  increase  the  sheriff's 
responsibility.  Before  the  passing  of  the  Act 
Belative  to  Jails,  a  sheriff  might,  if  he  saw  fit, 
have  permitted  the  prisoner  to  go  at  large, 
within  the  liberties,  on  his  giving  security ; 
but  by  that  Act  it  was  made  his  duty  to  grant 
that  liberty,  on  a  proper  and  sufficient  bond 
being  tendered  to  him.  This  was  the  great 
object  of  the  Act.  There  is  no  inconsistency 
or  repugnance  between  the  duties  prescribed 
by  that  Act,  and  the  right  of  the  sheriff  to  re- 
take on  fresh  pursuit.  Because  the  prisoner 
was  entitled  to  remain  free  and  unmolested 
within  the  liberties,  after  giving  the  requisite 
security,  it  does  not  follow  that  the  right  of 
the  sheriff  to  retake  the  prisoner,  who  goes 
beyond  the  liberties,  on  fresh  pursuit,  is  taken 
away.  The  plaintiff  has  a  right  to  retake  the 
prisoner ;  and  unless  the  bond  given  by  the 
prisoner  is  a  satisfaction  of  the  debt,  and 
makes  the  sheriff  a  creditor  of  the  prisoner, 
the  sheriff  must  have  the  same  right  of  recap- 
tion. If  the  sheriff's  power  of  recaption  has 
been  taken  away  by  the  statute,  the  plaintiff's 
right  must  also  be  taken  away. 
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In  Tillman  v.  Lansing,  the  court  say  the 
only  remedy  of  the  sheriff  is  on  the  bond  ;  this 
was  before  the  bond  was  made  assignable. 
Now,  since  the  bond  has  been  made  assignable, 
shall  the  plaintiff,  who  has  also  the  right  of 
recaption,  have  the  additional  remedy  over  by 
an  action  of  escape  against  the  sheriff  ?  That 
the  sheriff  should  have  the  right  to  retake  a 
prisoner  who  escapes  from  the  liberties,  on 
fresh  pursuit,  is  reasonable ;  it  is  calculated 
merely  to  restrain  the  prisoner  from  an  abuse 
of  the  privilege  given  by  law,  and  intended 
for  his  ease  and  comfort ;  and  not  to  tempt  or 
to  enable  him  to  escape  with  impunify.  The  law 
is  silent  as  to  the  creditor,  or  his  rights.  By 
the  Act  of  the  28th  of  March,  1809,  an  addi- 
tional security  is  given  to  him,  by  means  of 
553*]  *an  assignment  of  the  bond.  If  the 
sheriff  had  the  power  to  prevent  the  escape, 
he  must  also  have  the  power  to  retake  the  pris- 
oner. If  he  has  no  power  to  prevent  the  escape, 
why  is  he  to  be  made  liable  for  not  preventing 
an  act  which  he  had  no  power  to  prevent  ?  As 
it  regards  the  creditor  and  debtor,  there  is  no 
necessity  for  the  construction  given  to  the  Act 
by  the  case  of  Tillman  v.  Lansing.  As  it  re- 
spects the  sheriff,  we  contend  that  while  the 
prisoner  remains  within  the  liberties  the 
sheriff  has  no  restraint  over  him ;  but 
beyond  the  limits,  the  sheriff  possesses,  and 
may  exercise,  all  his  common  law  rights. 
That  the  sheriff  may  look  to  his  bond  for  his 
indemnity,  is  no  denial  of  his  right  to  retake 
the  prisoner. 

In  Bonafous  v.  Walker,  2  Term  Rep.,  126, 
it  was  held  that  an  escape  from  the  rules  of 
the  prison,  without  the  marshal's  knowledge, 
was  not  a  voluntary  escape,  and  though  the 
marshal  might  take  security,  on  granting  the 
rules,  that  made  no  difference,  and  he  might 
still  plead  a  recaption  on  fresh  pursuit,  or  a 
voluntary  return  before  action  brought.  But 
in  England  t  he  marshal  was  merely  empowered 
or  permitted  to  let  the  prisoner  go  within  the 
rules  of  court.  Here  the  sheriff  is  obliged  to 
grant  the  liberties,  on  tender  of  sufficient 
security.  There  the  marshal  might  at  any  time 
imprison  the  debtor,  or  he  might  at  all  times 
keep  him  in  close  custody  ;  here  the  sheriff  can 
only  do  so  when  the  prisoner  has  violated  his 
engagement,  and  gone  beyond  the  liberties.  . 

To  allow  the  right  of  recaption  to  the  sheriff 
does  not  place  the  creditor  in  a  worse,  but  in  a 
better  situation.  He  will  have  not  only  the 
bond,  but  the  body  also  of  the  debtor.  In  the 
case  of  Da*h  v.  Van  Kleeck,  it  seems  to  have 
been  the  opinion  of  the  court  that  if  the  sheriff 
should  retake  the  prisoner  he  could  not  recom- 
mit him,  but  must  set  him  at  large  again  within 
the  lil>erties,  if  a  new  bond  was  offered.  But 
the  sheriff  is  not  obliged  to  take  a  new 
bond.  That  he  should  have  the  power  to  re- 
commit the  prisoner,  who  has  transgressed 
the  liberties,  is  just  and  reasonable ;  it  is  for 
the  interest  of  all  parties,  and  will  tend  to  pro- 
mote good  faith  in  prisoners. 

If  the  sheriff  has  no  control  whatever  over 
the  prisoner,  after  taking  a  bond  for  the  liber- 
ties, on  what  principle  will  an  action  for  an 
escape  lie  against  him  1  The  action  is,  in  form, 
an  action  of  debt,  but  it  is,  in  effect,  for  a  tort 
or  misfeasance.  If  the  sheriff  had  no  right  to 
restrain  the  prisoner,  he  can  be  guilty  of  no 
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neglect  or  *misfeasance,  if  the  prisoner  [*554 
escapes.  He  must  have  the  power  to  restrain, 
or  he  cannot  be  liable  for  not  exercising  such 
power. 

The  proviso  to  the  6th  section  of  the  Act 
(sess.  24,  ch.  91)  says,  "that  nothing  in  the  Act 
contained  shall  be  construed  to  exonerate  the 
said  sheriff,  in  case  any  such  prisoner  shall 
escape  and  go  at  large  without  the  said  limits." 
If  he  is  to  be  made  responsible  by  this  proviso, 
he  must  have  the  right  to  retake  the  prisoner, 
and  so  exonerate  himself.  Or  is  he  to  be  held 
responsible  because  he  does  not  pursue  and 
bring  back  the  prisoner  who  escapes,  yet,  at 
the  same  time,  not  be  allowed  to  plead  the  pur- 
suit and  recaption,  in  excuse  and  exoneration? 

The  same  section  of  the  Act  prescribes  the 
form  of  the  condition  to  a  bond  taken  for  the 
liberties.  It  is,  that  he  "  shall  remain  a  true 
and  faithful  prisoner,  and  shall  not,  at  any 
time,  nor  in  any  wise,  escape  or  go  without 
the  liberties,"  &c.  But  can  he  be  considered  a 
true  and  faithful  prisoner,  if  he  can  violate 
this  condition  with  impunity,  and  go  beyond 
the  limits,  at  his  pleasure,  without  any  power 
in  the  sheriff  to  bring  him  back  ?  In  the  cases 
which  have  arisen  on  this  subject,  it  has  been 
frequently  said  that  the  limits  of  the  jail  liber- 
ties are  a  mere  extension  of  the  four  walls  of 
the  prison.  If  so,  all  the  rights,  duties,  and 
responsibilities  of  the  sheriff  must  remain  the 
same  as  if  the  prison  walls  were  not  thus  ex- 
tended. The  20th  section  of  the  Act  Concern- 
ing Sheriffs,  &c.  (sess.  24,  ch.  28),  declares  what 
shall  be  deemed  an  escape,  and  it  is  on  that 
section  that  the  plaintiff  below  grounds  his 
right  of  recovery  ;  but  there  the  sheriff  is  sup- 
posed to  have  the  right  to  restrain  the  pris- 
oner. 

The  Act  of  the  28th  March,  1809,  sess.  32, 
ch.  148,  authorizes  an  assignment  of  the  bond, 
and  declares  a  recovery  on  it  to  be  a  bar  to  any 
action  against  the  sheriff  for  any  negligent 
escape.  Negligent  escape  is  a  technical  term, 
and  when  used  by  the  Legislature  it  must  be 
in  its  common  law  sense ;  and  all  the  power 
attached  to  the  sheriff,  in  case  of  a  negligent 
escape,  by  the  common  law,  must  be  con- 
sidered as  given  by  the  statute. 

In  Daah  v.  Van  Kleeck  the  court  below 
recognize  and  confirm  the  former  decision  in 
Tillman  v.  Lansing  as  sound  law,  and  decide 
the  case  wholly  on  the  law,  as  they  understood 
it,  prior  to  the  5th  April,  1810;  regarding  that 
Act  as  not  intended  by  the  Legislature  to  apply 
to  escapes  or  suits  existing  before  it  was 
passed,  on  the  ground  that  if  it  was  to  be  ap- 
plicable in  such  cases  it  would  be  an  tx  ;««? 
facto  law,  and,  therefore,  uucoiistitu-  |*555 
tional.  But  that  Act  was  passed  for  the  very 
purpose  of  preventing  the  courts  from  giving 
a  construction  to  former  Acts  of  the  Legisla- 
ture, which  they  were  never  intended  to  bear. 
It  was  a  mere  declaratorv  Act.  The  case  of 
C'aUttr  et  uj-.  v.  Bull,  3  Dull.  Hep.,  3b6  :  1  HI. 
Com.,  46,  in  the  Supreme  Court  of  the  United 
States,  is  decisive  to  show  that  the  prohibition 
in  the  Constitution  of  the  United  States,  re- 
\  spec-ting  ej-  jn>«(  facto  laws,  applies  only  to 
!  crimes  and  penalties. 

Mr.  Sudani,  contra.     The  opinion  delivered 

by  Mr.  Justice  Thompson,  in   the  case  of   Tili- 

i  HMH  v.  Lansing,  was  the   unanimous  opinion 
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of  the  Supreme  Court ;  and  the  judges  who 
dissented  from  the  judgment  of  the  court,  in 
Dash  v.  Van  Kleeck,  do  not  question  the  sound- 
ness of  that  decision.  One  of  them,  however, 
observed  that  it  was  idle  to  talk  of  a  vested 
right  to  sue  the  sheriff  for  an  escape.  The 
action  of  debt  for  an  escape  is  not  for  a  tort, 
but  is  on  a  specialty  or  statute  contract.  At 
common  law,  prior  to  the  statutes  of  West.  2, 
and  1  R.  II.,  ch.  12,  no  action  of  debt  lay 
against  a  sheriff  .or  jailer  for  an  escape  out  of 
execution  (2  Inst.,  382),  but  only  an  action 
on  the  case.  In  Jones  v.  Pope,  1  Saund.,  37,  n. 
2),  it  was  decided  that  an  action  of  debt  for 
an  escape  of  one  on  execution,  was  not  with- 
in the  statute  of  limitations,  which  shows  that 
it  could  not  be  considered  as  a  tort.  So  in 
Williams  v.  Gary,  4  Mod.,  403,  which  was  an 
action  brought  by  the  executor  of  Hellish 
against  the  sheriff,  for  a  false  return,  it  was 
decided  that  it  was  not  a  personal  tort,  which 
dies  with  the  person,  but  the  right  of  action 
survived  to  the  executor,  for  it  was  an  injury 
to  the  estate.  The  injury  vested  a  debt  in  the 
party  wronged,  which  survived  to  his  execu- 
tor. (2  Ld.  Raym.,  983  ;  1  Saund.,  218,  n.  5  ; 
1  Saund.,  216,  n.  1.) 

The  Act  of  5th  April,  1810,  cannot  be 
regarded  as  an  explanatory  Act.  It  ought  to 
be  considered  as  prospective.  It  is  the  pecul- 
iar duty  of  the  judicial  branch  of  our  gov- 
ernment to  expound  the  law.  It  would  be 
the  perfection  of  despotism,  if  the  same 
branch  of  government  could  both  make  and 
expound  laws.  Statutes  declaratory  of  the 
common  law  have  been  extremely  rare  in  En- 
gland, and  scarce  an  instance  can  be  found  of 
a  statute  explanatory  of  a  prior  statute. 
Though,  on  the  reading  of  the  statutes  of 
mortmain,  the  judges  went  directly  against 
the  intention  of  the  Legislature,  yet,  we  find 
no  Act  was  passed  declaratory  of  the  meaning 
of  Parliament,  or  that  such  a  meaning  or  con- 
struction should  prevail. 

556*]  *The  Act  of  1809,  passed  after  the 
decision  in  Tittman  v.  Lansing,  made  bonds 
taken  by  sheriffs  for  the  jail  liberties  assign- 
able, and  recognizes  and  confirms  the  decision 
of  the  court  in  that  case. 

The  case  of  Bonafous  v.  Walker,  2  Term. 
Rep.,  126,  128,  cited,  is  in  favor  of  the  decis- 
ion in  Tittman  v.  Lansing ;  for  the  6th  sec- 
tion of  the  Act  of  8  &  9  Wm.  III.,  ch.  27, 
which  authorizes  the  marshal  to  suffer  prison- 
ers to  go  within  the  rules,  expressly  provides 
that  he  shall  have  the  right  to  retake  a  pris- 
oner on  fresh  pursuit,  and  to  plead  it  specially. 
The  granting  the  rules  on  taking  a  bond  was 
an  innovation  en  the  common  law,  and  it  was 
requisite,  therefore,  by  express  words,  to  ex- 
tend the  common  law  privilege  of  recaption 
on  fresh  pursuit,  to  the  sheriff.  For,  without 
such  a  provision,  the  sheriff  could  have  no 
power  to  retake.  This  alone  is  enough  to 
confirm  the  decision  of  the  Supreme  Court  in 
Tittman  v.  Lansing. 

If  the  sheriff  can  retake  the  prisoner  and 
confine  him  to  close  custody,  until  a  new  bond 
is  given,  the  sheriff  may  recover  on  the  first 
bond  which  has  been  forfeited  the  whole 
amount  of  the  debt,  keep  the  money  in  his 
pocket,  and  the  debtor's  body  for  the  creditor, 
and  in  any  action  against  him,  exonerate  him- 

1130 


self  by  pleading  recaption  on  fresh  pursuit : 
for  the  creditor,  after  a  voluntary  or  any  other 
escape,  may  retake  the  prisoner  on  a  new  ca.- 
sa.,  in  the  same  manner  as  if  he  had  never 
before  been  charged  in  execution. 

Mr.  E.  Wittiams,  in  reply,  said  that  if  this 
action  was  not  for  a  tort,  it  might  as  well  be 
said  also  that  an  action  for  an  escape  on  mtzne 
process  was  founded  on  a  contract ;  for  the 
duty  to  have  the  prisoner  ready  to  appear,  <fec., 
was  equally  a  contract,  as  to  keep  him  a  faith- 
ful prisoner. 

As  to  declaratory  statutes,  the  Legislature 
of  this  State  had  frequently  passed  them. 
The  Act  Relative  to  the  Military  Lands,  for 
example,  was  equally  retrospective  in  its  oper- 
ation as  that  of  the  5th  April,  1810,  could  be, 
on  the  construction  for  which  he  contended. 
The  course  of  descents,  as  established  by  the 
statute,  was  altered  after  the  soldiers,  the  ob- 
ject of  the  Act  were  dead.  The  Act,  also, 
Concerning  Negotiable  Notes  is  declaratory. 
The  Legislature  have  even  declared  the  mean- 
ing of  the  Constitution. 

The  22d  section  of  the  Act  Relative  to  Sher- 
iffs is  copied  from  the  6th  section  of  8  and  9 
Wm.  III.,  ch.  27,  and  that  is  a  conclusive 
answer  to  the  argument  drawn  from  the  cir- 
cumstance of  the  proviso  *as  to  a  re-  [*557 
caption  being  inserted  in  the  English  statute. 
Our  law  knows  only  two  kinds  of  escape,  vol- 
untary and  negligent ;  and  it  is  only  where 
the  party  transgresses  the  limits,  and  there  is 
a  negligent  escape,  that  the  bond  is  assignable. 

As  to  the  objection  that  the  sheriff  may  sue 
on  the  first  bond,  and  pocket  the  proceeds, 
while  he  has  the  debtor,  whom  he  has  retaken, 
in  custody,  it  may  be  answered,  that  if  the 
sheriff  sues  on  the  bond  after  he  has  retaken 
and  recommitted  the  prisoner,  he  can  recover 
nothing  more  than  a  compensation  for  the 
trouble  and  expense  of  recapture  and  recom- 
mitment. If  the  creditor  demands  an  assign- 
ment of  the  bond,  he  may  recover  the  amount 
of  his  debt  against  the  security  ;  but  if  he 
prefers  having  the  body  of  the  debtor  in 
prison,  and  the  sheriff  sues  on  the  bond,  the 
expense  and  trouble  of  recapture  are  the  only 
measure  of  damages.  The  sheriff  is  only  to 
be  indemnified,  for  the  bond  is  taken  only  for 
his  indemnity. 

This  and  the  following  case  of  Barry  et  al. 
v  Mandell,  were  decided  at  the  same  time, 
and  the  opinions  delivered  by  the  members  of 
the  court  were  in  reference  to  both. 

THE  CHANCELLOR.  This  cause  came  up 
from  a  judgment  of  the  Supreme  Court,  in 
an  action  of  debt  for  the  escape  of  Edward 
Eltinge,  from  the  liberties  of  the  jail  of  Lister 
County,  in  which  he  was  imprisoned  on  a  ca. 
sa.  in  favor  of  the  defendant  in  error,  on  a 
judgment  obtained  by  him  in  1807.  There 
are  several  counts  in  the  declaration,  to  which 
the  defendant  in  the  cause  below  plead  nil 
debet,  and,  among  other  pleas,  that  Edward 
Eltinge,  having  been  admitted  to  the  liberties 
aforesaid,  according  to  the  statute  in  that  case 
made  and  provided,  wrongfully,  without  the 
privity  or  the  knowledge  of  the  defendant, 
escaped  and  went  out  of  the  limits  ;  that  he 
afterwards  voluntarily  and  of  his  own  ac- 
cord, returned  back  again  into  the  custody  of 
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the  said  defendant,  and  then  and  there  always, 
afterwards,  remained  in  execution. 

The  leading  points  discussed  in  this  cause 
arise  on  two  of  the  revised  laws,  one  concern- 
ing sheriffs  and  their  duties,  passed  the  20th 
March,  1801  (Laws  of  Xew  York,  Vol.  I.,  p. 
204),  and  the  other  relative  to  jails,  passed  the 
30th  day  of  the  same  month.  (Laws  of  New 
York,  Vol.  I.,  p.  358  ;  1  Rev.  Laws,  Jones  & 
Varick's  Ed.,  407.)  The  first  of  these  com- 
prises a '  variety  of  provisions  of  English 
statutes,  from  the  9  Edw.  II.,  stat  2,  to  the  8 
&  9  Wm.  III. ,  and  by  its  23d  section,  the  7th 
section  of  the  27th  chapter  of  the  latter  English 
008*]  statute  is  perpetuated,  which  *enacts 
that  if  any  person  charged  in  execution  shall 
escape  from  prison,  by 'any  ways  or  means 
howsoever,  the  creditor  shall  have  a  new 
execution.  The  second  is  principally  a  com- 
pilation of  pre-existing  statutes  of  this  State 
The  6th  section  is  from  the  Act  Regulating 
the  Liberties  of  the  Jails,  passed  the  5th  dav 
of  April,  1798.  (Laws  of  1798,  p.  485,  Lor.  & 
And.  Ed.) 

Some  distinctions  have  been  attempted  in 
argument,  to  be  deduced  from  the  order  of 
time  in  which  these  revised  laws  were  passed  : 
there  was  only  an  intervention  of  ten  days. 
The  statutes  which  were  re-enacted  remained 
in  force  till  those  revised  took  effect ;  and 
whether  the  one  or  the  other  was  first  passed, 
in  the  progress  of  the  revision,  depended  on 
no  preconcerted  arrangement,  for  it  was  well 
known  that  no  regard  was  paid  to  circum- 
stances of  that  kind  ;  they  were  both  parts  of 
the  same  system,  calculated  to  harmonize  and 
reduce  to  one  point  of  view  every  statutory 
provision  relating  to  the  same  subject,  and 
not,  so  far  as  the  one  was  a  mere  substitute 
for  the  other,  to  vary  their  construction  ;  and 
so  it  has  been  ruled  in  this  court. 

In  the  court  below,  the  present  cause  was 
decided,  as  to  the  construction  of  the  statute 
concerning  the  jail  liberties,  on  the  authority 
of  the  case  of  Tittman  v.  Lansing,  adjudged 
in  that  court  in  February  Term,  1809. 

The  point  discussed  in  the  case  of  Dash  v, 
Van  Kleeck,  and  on  which  the  opinion  of  the 
Supreme  Court  was  given,  was  as  to  the  effect 
of  the  statute  of  the  28th  March,  1809,  and 
the  court  decided  on  the  question  of  the  re- 
troaction of  that  statute. 

As  the  court  below  grounded  their  opinion 
in  this  case  on  that  of  Tillman  v.  Lanxing,  it 
may  be  well  to  examine  what  bearing  it  could 
have  had  in  that  court  on  the  present  cause; 
for  the  opinions  of  a  tribunal  so  respectable 
merit  great  attention  from  this  court,  especially 
where  acquiescence  has  constituted  them  an 
authority,  during  several  years,  to  the  subordi- 
nate courts  of  the  State. 

The  defendant,  in  the  suit  in  which  the  fa. 
«ft.  issued,  had  been  in  the  habit  of  going  be- 
vond  the  liberties  on  Sundays,  and  this  was 
known  both  to  the  sheriff  and  his  deputy  ; 
there  was  no  evidence  that  the  sheriff  had  re- 
taken him,  or  that  he  had  voluntarily  returned; 
this,  then-fore,  without  regard  to  the  Iwnid 
given  to  the  sheriff,  was  clearly  a  voluntary 
escape,  for,  with  full  knowledge  of  it,  the 
sheriff  refrained  from  exerting  his- right  and 
performing  his  duty  of  recaption,  having  an 
opportunity  to  do  so.  The  escape  was,  there- 
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fore,  by  connivance  and  default  of  the  sher- 
iff,* for  which  the  plaintiff  insisted,  [*5o9 
and  the  defendant  did  not  deny  it,  he  was 
bound  to  respond,  unless  he,  the  defendant 
was  exempted  by  the  statute  from  answering 
for  a  voluntary  escape,  as  his  counsel  insisted. 
The  court  virtually  decided  that  the  statute 
did  not  exempt  him,  and  thus  far  they  decided 
on  the  point  submitted ;  but  they  went  on, 
and  gave  a  construction  to  the  statute,  inci- 
dentally, at  large.  In  strictness,  therefore, 
this  judicial  opinion  was  not  so  broad  as  it  was 
afterwards  laid  down  in  the  court  below. 

In  England,  though  the  sheriff  is  distinguish- 
ed by  being  required  to  be  a  freeholder,  of 
sufficient  land  in  his  county  to  answer  the  King 
and  his  people,  and,  of  course,  in  legal  intend- 
ment,  of  more  ability  to  respond  than  other 
officers  from  whom  such  qualification  was  not 
exacted,  and  though  liable  to  answer  for  all  es- 
capes, it  was  not  thought  expedient  to  compel 
a  plaintiff  to  repose  on  his  solvability  only  ; 
but  the  right  of  recaption  of  the  prisoner  on 
ca.  sa.,  as  well  as  an  execution  against  his  es- 
tate, was  explicitly  reserved  to  the  plaintiff  by 
statute  ;  and  it  is  the  same  here.  This  shows 
that  escapes  were  not  intended  to  be  permitted 
to  impair  a  creditor's  right  to  a  pecuniary  sat- 
isfaction ;  and  if  it  could  not  impair  those  of 
the  plaintiff,  it  seems  to  me  to  be  within  the 
equity  of  the  principle,  that  the  sheriff,  in  case 
of  a  negligent  escape,  which,  notwithstanding 
the  sense  of  the  phrase,  may  happen  in  a  case 
in  which  the  utmost  vigilance  ha5>  been  exert- 
ed, should  be  protected  by  it. 

The  courts  at  Westminster  Hall  have  ex- 
tended the  liberties  of  their  prisons  by  rules, 
which  they  vary,  both  as  to  their  locality  and 
extent,  at  discretion';  and  as  long  as  a  prison- 
er in  execution  remains  within  those  liberties, 
no  action  can  be  maintained  for  his  escape. 
Their  provisions  on  the  subject  have  a  strong 
analogy  to  ours.  By  the  8  and  9  Wm.  III., 
ch.  27,  sec.  1,  prisoners  in  execution  are  re- 
quired to  be  detained  in  the  King's  Bench  or 
Fleet  Prison,  or  within  the  rules  of  the  same, 
and  the  fifth  section  saves  the  securities  given 
for  the  prisoner's  lodging  within  the  rules,  and 
makes  them  valid. 

In  an  action  for  an  escape  from  the  rules,  in 

the  case  of  Bonaftnts  v.    Walker.  Marshal  of  the 

j  Marxhalsea,   2  Term  Rep.,   180,  Ashhuret,  «/., 

!  says,  "the  rules  are,  to  all  intents,  the  same  as 

the   walls  of   the  prison."     Buller,   J. ,    says, 

"the  escape  is  not  voluntary,  unless  it  be  with 

the  consent  or  by  the  default  of  the  marshal  ; 

but  his  allowance  of  the  rules  of  the  prison  is 

no  default  of  him,"  because  the  law  has  given 

sanction    to   it,    and    it    cannot    be    inferred 

*from  thence  that  he  consented  to  the  [**><><> 

i  prisoner's   escape,  because   he  took    security 

that  the  prisoner  should  not  go   beyond   the 

:  rules. 

In  that  case  the  marshal  was  a  perfectly  free 
agent  ;  he  might  have  granted  or  withheld,  at 
discretion,  the  indulgence  of  the  rules  ;  but  he 
granted  it  at  his  peril.  Here  the  peril  is  the 
same  :  the  only  shade  of  difference  between 
the  two  cases  being,  that  the  sheriff  here  can- 
not refuse  the  liberties  to  a  prisoner  who  offers 
him  competent  security  ;  and  it  would  seem 
that  in  the  gradual  departure  from  the  rigor  of 
i  the  ancient  law,  rather  the  effect  of  the  prog- 
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ress  of  the  human  mind  than  of  positive  leg- 
islation, which  subjected  the  unfortunate  and 
fraudulent  debtor,  indiscriminately  to  the  re- 
straints of  fetters  or  confinements  within  the 
walls  of  a  prison,  at  the  will  of  an  obdurate 
keeper,  no  disposition  can  be  discovered  to  add 
to  the  heavy  responsibilities  of  the  sheriff  ;  for 
though  in  the  reign  of  George  II.  the  case  of 
Sir  William  Rich  excited  an  unusual  degree  of 
national  sympathy  and  indignation,  the  stat- 
ute of  2  Geo.  II.,  ch.  22, which  was  passed  im- 
mediately after,  contains  no  provision  to  give 
relief  to  prisoners  at  the  expense  of  the  officer. 
It  is,  therefore,  satisfactorily  to  be  inferred, 
that  the  common  law  provisions  were  deemed 
adequate  to  all  the  purposes  for  which  they 
were  devised  ;  and  there  can  be  no  valid  rea- 
son for  an  inteudment  to  the  prejudice  of 
sheriffs,  it  being  the  interest  of  the  Republic, 
and  the  duty  of  the  court,  to  interpose  a  shield 
for  the  protection  of  an  officer,  who  faithfully 
and  correctly  executed  the  duties  required  of 
him  by  law  ;  and  this  seems  corroborated  by 
the  last  proviso  of  the  6th  section  of  the  Act 
Relative  to  Jails,  that  nothing  in  the  said  Act 
contained  "shall  be  construed  to  exonerate  the 
said  sheriff  in  case  any  such  prisoner  shall  es- 
cape or  go  at  large  without  the  said  liberties." 
This  is  a  strong  intimation  that  the  going  with- 
out the  liberties  is  to  be  considered  as  an  ordi- 
nary escape  from  the  walls  of  the  jail,  especial- 
ly as  the  common  law  doctrine  is  not  shaken 
by  any  express  provision  of  those  statutes, 
which  doctrine  was  wisely  calculated,  on  the 
one  hand,  to  compel  the  officers  to  answer  for 
a  willful  or  negligent  escape,  and  on  the  other, 
to  give  them  every  protection  essential  to  the 
due  execution  of  the  duties  required  from 
them  ;  and  this  the  statute  of  the  5th  of  April, 
1810,  sess.  33,  ch.  187,  as  to  all  cases  arising 
subsequent  to  its  passing,  has  put  completely 
at  rest. 

But  it  has  been  insisted  that  the  bond  is  the 
price  of  the  liberty  of  the  prisoner.  I  think 
not  so  ;  the  bond  was  the  price  of  his  admis- 
sion from  astraiter  to  a  larger  place  of  confine- 
561*]  ment,  *not  limited  by  bolts  or  bars, 
but  by  lines,  which  neither  the  laws,  nor  the 
moral  feelings  of  an  honest  man,  ought  to  per- 
mit him  to  violate. 

The  sheriff  is  compelled  to  take  the  security; 
he  may  misestimate  the  ability  of  the  bail ; 
their  circumstances  may  materially  change  af- 
ter they  have  been  accepted  ;  they  may  prove 
insolvents  after  the  escape ;  and,  most  assur- 
edly, the  bond,  without  satisfaction,  could  not 
be  a  fair  price  of  the  prisoner's  liberty;  for, 
though  the  sheriff  may  be  compelled  to  pay 
the  debt,  his  indemnity  may  depend  on  a  pre- 
carious or  even  desperate  security. 

Suppose  the  sheriff  to  recover  on  his  bond, 
and  to  prove  insolvent,  yet  he  leaves  the  plaint- 
iff with  unimpaired  rights  against  his  debtor; 
he  may  issue  a  new  execution  against  the  de- 
fendant or  his  estate,  for  the  satisfaction  to 
the  sheriff  is  collateral  ;  it  can  neither  cancel 
nor  diminish  the  plaintiff's  debt. 

Neither  positive  law,  nor  necessary  implica- 
tion, have,  in  my  opinion,  taken  from  the  sher- 
iff the,  to  him,  most  essential  corrective  of 
negligent  escapes,  the  power  of  fresh  pursuit 
and  recaption,  and  his  inestimable  defense, 
pleading  those  circumstances  in  bar.  The  es- 
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tablishment  of  the  liberties  is  a  mere  expansion 
of  the  jail,  and  when  a  prisoner  escapes  thence, 
the  sheriff  may  retake  him,  prosecute  on  his 
bond,  and  commit  him  to  close  custody  ;  for 
the  condition  of  the  bond  having  been  broken, 
the  sheriff  is  not  compellable  to  expose  him- 
self to  the  risk  of  subsequent  escapes,  in  con- 
sequence of  a  bond  which  has  been  legally  for- 
feited. Whether  the  bail  became  liable  tor  the 
whole  penalty,  or  for  the  damages  sustained 
by  the  sheriff  by  means  of  the  escape,  is  not 
necessary  to  be  brought  into  view  ;  but  what- 
ever might  have  been  the  recovery,  the  plaint- 
iff in  the  court  below  could  not  identify  his 
interest  with  it ;  he  was  not  in  privity  with 
the  parties,  and  he  could  have  had  no  possible 
lien,  or  the  remotest  interest  in  it. 

The  plea,  in  this  case,  of  the  wrongful  es- 
cape of  Eltinge  from  the  liberties,  without  the 
privity  or  knowledge  of  the  defendant  in  the 
court  below,  and  his  voluntary  return  within 
the  limits,  before  suit  brought,  and  his  there 
remaining  in  execution,  appears  to  me  a  good 
bar  to  the  plaintiff's  action  ;  and,  as  to  the  sher- 
iff, that  it  is  as  available  as  if  the  escape  and 
return  had  been  from  and  to  the  walls  of 
the  jail.  This  construction  of  the  statute  could 
not,  in  my  opinion,  defeat  its  intent,  combin- 
ing the  interests  which  a  plaintiff  is  supposed 
to  have  in  the  personal  restraint  of  a*de  [*5O2 
fendant  in  execution,  with  the  enlargement 
of  his  prison.  If  the  prisoner  went  beyond 
the  liberties,  the  sheriff  might  have  prosecuted 
on  the  bond,  if  he  sustained  any  damage  by  it, 
or  re-imprison  him  within  the  walls  of  the  jail. 
If  he  neither  confined  him,  nor  prosecuted  on 
the  bond,  his  subsequent  escapes  might  well 
be  considered  as  voluntary,  on  the  part  of  the 
sheriff,  and  would  thus  expose  him  to  a  recov- 
ery against  him,  of  the  whole  amount  of  the 
debt  for  which  the  prisoner  was  confined. 
This  afforded  every  reasonable  security  to  the 
creditor,  and  held  out  a  powerful  inducement 
to  the  sheriff  to  exact  a  rigorous  compliance 
with  the  condition  of  the  prisoner's  bond. 

In  the  manner  in  which  I  have  considered 
this  subject,  it  cannot  be  necessary  to  de- 
cide on  the  point  determined  in  the  Supreme 
Court,  in  the  case  of  Dash  v.  Van  Kleeck,  on 
the  retroaction  of  the  statute  of  the  5th  April, 
1810 ;  of  that  statute  both  parties  have  at- 
tempted to  avail  themselves — the  one  contend- 
ing that  it  established  or  declared  a  new  rule, 
by  which  this  case  ought  to  be  governed,  as  if 
arising  after  its  passing  ;  the  other,  that  it  is 
an  evidence  of  what  the  law  was  before  its 
passing.  I  decide  on  this  question  as  if  the 
statute  of  1810  was  not  in  existence,  as  I  can- 
not discover  that  it  has  any  application. 

There  are  few  statutes  where  the  reasons  of 
the  Legislature  can  be  so  satisfactorily  ascer- 
tained. The  highest  common  law  tribunal  of 
original  jurisdiction  has  given  an  exposition  to 
the  statute,  relative  to  jail  liberties,  which,  it 
was  obvious,  bore  with  unusual  pressure  on 
the  sheriffs  and  their  officers.  This  excited 
a  general  sympathy,  and  under  its  influence  a 
correction  was  promptly  applied.  Without 
entering  into  a  consideration  of  the  doctrine 
of  retrospective  laws,  I  have  no  doubt,  if  tend- 
ing to  subvert  vested  rights,  that  they  are  in- 
consistent with  the  most  approved  and  most 
salutary  principles  of  substantial  justice  ;  but 
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if  the  evil  intended  to  be  remedied  by  the  stat- 
ute in  question  did,  in  fact,  exist  at  the  time  of 
its  passing,  and  if  the  decision  in  this  case 
should  be  conformable  to  its  provisions, 
though  not  grounded  on  its  authority,  it  is 
useless  to  drag  it  into  the  case. 

Upon  the  whole,  I  am  opinion  that  the  judg- 
ment of  the  court  below  ought  to  be  reversed. 

PLATT,  WILKINS,  and  \VENDELL,  Senators, 
not  having  heard  the  argument  of  the  cause, 
gave  no  opinion. 

563*]  *A11  the  other  members  (except  one) 
present,  concurring  in  the  opinion  of  the 
Chancellor,  it  was  thereupon  ordered  and  ad- 
judged that  the  judgment  of  the  Supreme 
Court  be  reversed,  and  that  the  said  Benjamin 
Hilton  take  nothing  by  his  writ ;  but  that  he 
and  his  pledges  be  in  mercy,  «fcc.  And  furth- 
er, that  the  said  Benjamin  Hilton  pay  to  the 
said  Levi  Jansen  his  costs,  by  him  about  his 
defense  in  the  said  Supreme  Court  expended, 
to  be  taxed,  and  that  the  record  be  remitted, 
&c. 

Judgment  of  reversal. 

Cited  in— 6  Cow.,  745;  8  Cow.,  640;  57  How.Pr., 
113,  117  :  6  Abb.  Pr.,  210;  5  Abb.  N.  C.,  365 ;  2  Mason, 
525;  40  N.  J.  L.,  378. 


JOHN  W.  BARRY  AND  SAMUEL  SHAR- 
BECK,  Survivors  of  CASPANUS  HEWSON, 
Plaintiffs  in  Error, 

v. 

EPHRAIM  MANDELL,  Assignee  of  PETER 
P.  Dox,  Esq.,  Sheriff  of  Albany,  Defendant 
in  Error. 

Jail  Liberties— Sheriff  Liable  for  Escapes— Re- 
capture or  Voluntary  Return  before  Suit,  is 
Defense  in  Action  against  Sheriff  for  Escape 
— Bond  for  Liberties  is  for  Sheriff's  Indemni- 
ty only. 

The  statutes  relative  to  jail  liberties  have  not  al- 
tered the  common  law  as  to  the  liability  of  sheriffs 
for  escapes,  nor  taken  away  their  common  law 
rUlits  as  to  a  fresh  pursuit  and  recaption ;  and  if  a 
prisoner  goes  beyond  the  liberties,  without  the 
privity  or  assent  of  the  sheriff,  to  an  action  against 
him  for  an  escape,  he  may  plead  recaption,  or  vol- 
untary return  before  suit  brought,  as  he  might  do 
in  an  action  for  a  negligent  escape,  at  common  law; 
and  this  was  the  true  construction  of  those  statutes 
before  the  passing  of  the  Act  of  the  5th  of  April, 
1810,  sess.  3s,  ch.  187.  The  bonds  given  to  the  sheriffs 
for  the  liberties,  are  for  his  indemnity  only ;  and 
neither  the  sheriff  nor  his  assignee  (in  cuse  of  an  ns- 
signment  by  virtue  of  the  Act  of  the  28th  of  March, 
1809,  sess.  32,  ch.  148)  can  recover  on  such  bond, 
without  showing  he  is  injured  or  damnified :  and  to 
an  action  on  such  bond  by  the  sheriff  or  his  -as- 
signee, it  is  a  good  plea  in  bar,  that  the  prisoner 
voluntarily  returned  before  suit  brought.  But 
even  if  this  construction  of  the  Act  of  trie  28th  of 
March,  180».  is  not  well  founded,  yet  the  Act  of  the 
5th  of  April.  1810,  is  so  far  a  virtual  repeal  of  the 
provisions  of  former  Acts;  for  the  recaption  on 
fresh  pursuit,  or  voluntary  return  before  action 
brought,  being  a  good  defense  to  the  sheriff,  in  an 
action  against  him  for  the  escape.  It  is  equally  a 
good  defense  to  the  prisoner  and  his  bail,  in  a  suit 
against  them  by  the  sheriff  or  his  assignee,  on  the 
bond.  See  ante,  Jansen  v.  Hilton,  p.  549.* 

•Rockfeller  v.  Donnelly,  8  Cow.  Kep.,023;  Kt- 
parte  Ikidgely, 7  lliul.,  47-;  Bradford  v. Conaaulua,  3 
U>i<l.,  128 ;  M  Clure  v.  Erwin.  3  lliul.,  320 :  Jansen  v. 
Hilton,  nntf,  p.  549,  and  cases  cited  in  note;  2  llev. 
Stat.,  432. 
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Citations— Act  March  28, 1809 ;  Act  March  30, 1801 ; 
Act  April  5, 1810 ;  4  Johns.,  45 :  7  Johns.,  477  :  11 
Mod.,  149;  6  Bac.  Abr.,  384,  388;  2  Johns.,  Cas.,  206  ; 
Act  March  30, 1799  ;  4  Inst.,  48 ;  1  Bl.  Com  ,  89. 

rPHE  defendant  in  error,  as  assignee  of  the 
J_  sheriff,  &c.,  brought  an  action  of  debt  on 
the  bond  taken  by  the  sheriff  for  the  liberties 
of  the  jail,  which  was  originally  commenced 
in  the  Court  of  Common  Pleas  of  the  City  and 
County  of  Albany,  on  the  15th  November, 
1811.  At  the  trial,  in  March,  1812,  the  jury 
found  a  special  verdict,  on  which  the  Court  of 
Common  Pleas  gave  judgment  for  the  plaint- 
iff. A  writ  of  error  was  afterwards  brought 
on  this  judgment  to  the  Supreme  Court,  which, 
in  August,  1812,  affirmed  the  judgment  of  the 
Court  of  Common  Pleas ;  and  on  this  judg- 
ment of  the  Supreme  Court,  a  writ  of  error 
was  brought  to  this  court.  For  the  pleadings, 
facts,  &c.,  in  the  court,  see  the  report  of  the 
case  in  Vol.  IX.,  page  234. 

*The  reasons  for  the  judgment  of  [*564 
the  Supreme  Court,  as  stated  in  the  re- 
port of  the  case  below,  were  assigned  by  the 
Chief  Justice ;  and  he  also  referred  to  the 
several  decisions  of  the  court  on  the  subject  of 
escapes  and  bail  for  the  liberties,  in  Tittman  v. 
Lansing,  4  Johns.  Rep.,  43;  Dash  v.  Van 
Kleeck,  7  Johns.  Rep.,  477;  Peters  v.  Oedney, 
6  Johns.  Rep.,  121  ;  BaUou  v.  Kip,  7  Johns. 
Rep.,  175,  and  to  the  several  Acts  of  the  Leg- 
islature on  the  same  subject. 

Mr.  Henry,  for  the  plaintiff  in  error.  Al- 
though the  jury,  by  their  verdict,  have  found 
a  voluntary  escape,  yet  the  facts  found  by 
them  do  not  support  the  deduction  that  it  was 
a  voluntary  escape.  They  have  merely  found 
the  circumstances  of  the  escape,  and  referred 
it  to  the  opinion  of  the  court,  on  the  facts  so 
found,  whether  the  plaintiff  was  entitled  to  re- 
cover. 

The  bond  taken  by  the  sheriff  is  for  his  in- 
demnity only,  and  there  being  a  voluntary 
return  before  action  brought,  the  sheriff  was 
not  damnified,  and  could  not,  therefore,  re- 
cover on  the  bond.  It  was  so  decided  in  the 
case  of  Dole  v.  Moulton,  2  Johns.  Cases,  205, 
in  which  the  same  plea  was  put  in  as  in  this 
present  case.  Lansing,  Ch.  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  lays  it 
down  that  where  a  prisoner  is  granted  the  lib- 
erties of  the  jail,  the  walls  of  the  prison  are 
enlarged  to  the  extent  of  the  limits,  and  that 
the  common  law  concerning  escapes  applied 
to  the  limits,  in  the  same  manner  as  it  former- 
ly did  to  the  four  walls  of  the  prison.  The 
present  Chief  Justice  was  then  a  judge  of  that 
court,  and  must  have  concurred  in  the  opinion. 
The  Acts  of  the  Legislature  on  this  subject 
are  carefully  framed  on  this  principle.  The 
Act  of  the  5th  of  April,  1793,  respecting  the 
Liberties  of  the  Jails  (Lor.  And.  Ed.  Laws, 
sess.  21,  ch.  91),  prescribes  the  mode  of  fixing 
the  limits,  and  the  terms  of  the  condition 
of  the  bond  to  be  taken  by  the  sheriff  ;  and  by 
the  Act  of  the  30th  of  March,  17!)9,  Lor.  And'. 
Ed.  of  Laws,  sess.  22,  ch.  65,  to  remove  all 
doubt  as  to  the  character  of  these  bonds,  the 
Legislature  declare  that  all  such  bonds  given 
in  pursuance  of  the  former  Act,  to  IK-  for 
the  indemnity  of  tho  sheriffs  only  ;  and  that 
sheriffs  who  might  let  prisoners,  in  custody  on 
1  civil  process  only,  go  at  large  within  the  lim- 
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its,  without  such  bonds,  should  not  be  deemed 
to  have  incurred  an  escape.  The  terms  •'  vol- 
untary" and  "negligent"  escape  apply  to  sher- 
iffs only.  To  take  away  the  defense  of  a  re- 
caption on  fresh  pursuit,  the  escape  must  be 
voluntary  as  to  the  sheriff,  not  as  to  the  pris- 
oner. To  all  bonds  of  indemity,  or  to  save 
harmless,  ~non  damnificatug  is  always  a 
565*]  *good  plea  (1  Saund.,  117,  note  1),  and 
the  plaintiff  must,  if  he  has  sustained  damage, 
set  forth  in  his  replication  how  he  is  damni- 
fied. 

Before  the  decision  in  Tillman  v.  Lansing, 
as  the  law  was  understood,  all  parties  to  the 
bond  might  plead  fresh  pursuit  and  recaption, 
or  voluntary  return  of  the  prisoner  before  suit. 
But  that  decision  created  a  new  kind  of  es- 
cape, before  unknown,  and  overturned,  in  that 
respect,  the  received  common  law  doctrine. 
Two  of  the  judges  (in  Dash  v.  Van  Kleeck)  ad- 
mitted that  the  construction  they  put  upon  the 
statutes  relative  to  jail  liberties,  in  Tillman  v. 
Laming,  to  have  been  rigid  and  harsh.  The 
Legislature  must  have  so  considered  it,  for  by 
the  Act  of  the  28th  March,  1809.  they  declared 
the  bond  assignable.  The  first  section  fixes 
the  damages  to  be  recovered  by  the  party, 
where  his  right  to  recover  has  been  established. 
The  second  section  provides  for  a  stay  of  pro- 
ceedings against  the  sheriff,  for  a  negligent  es- 
cape, until  he  has  time  to  sue  on  the  bond,  and 
collect  the  amount  ascertained  to  be  due  on  it. 
The  third  section  declares  the  measure  of 
damages  when  the  sheriff  sues  on  the  bond, 
when  the  condition  is  broken. 

The  creditor  has  an  election ;  and  if  he 
elects  to  take  an  assignment  of  the  bond,  he 
can  proceed  to  establish  his  right  to  recover 
under  it,  and  having  established  his  right,  the 
original  debt  is  the  measure  of  the  damages  to 
be  recovered.  The  character  of  the  bond  is 
still  the  same  ;  it  is  still  a  bond  of  indemnity  ; 
for  the  assignment  cannot  change  its  original 
character.  An  assignee  stands  in  the  place  of 
the  assignor.  He  has  no  other  or  greater 
rights ;  the  contract  or  obligation  is  not  en- 
larged by  the  assignment.  The  bond  being, 
then,  for  the  indemnity  only  of  the  sheriff  or 
assignor,  if  he  was  not  in  fact  damnified,  there 
was  no  breach  of  the  condition  ;  the  bond  was 
not  forfeited,  and  he  could  have  no  right  to 
recover. 

It  is  admitted  that  the  Legislature  may  make 
prospective  laws.  The  Act  of  the  5th  of 
April,  1810,  sess.  33,  ch.  187,  referring  to  all 
the  previous  Acts  relative  to  jails  and  jail  lib- 
erties, declares  that  the  sheriff  or  other  officer 
shall  have  his  common  law  defense  in  cases  of 
escapes,  in  direct  opposition  to  the  decision  of 
the  court  in  the  case  of  Tillman  v.  Lansing. 

If,  then,  a  suit  had  been  commenced  against 
the  sheriff,  by  the  creditor,  he  would  be  enti- 
tled to  plead  a  return  within  the  limits,  before 
the  suit  was  brought.  Yet  the  court  below 
say  that  the  prisoner  could  not  make  the  same 
defense  to  an  action  against  him  by  the  sheriff 
or  his  assignee  on  the  bond. 
566*]  *The  Chief  Justice,  in  Dash  v.  Van 
Kleeck,!  Johns.  Rep. ,  510,  said  that '  'if  the  sher- 
iff was  not  responsible  to  the  creditor,  the  pris- 
oner was  not  responsible  to  the  sheriff."  That 
if  the  plea  of  voluntary  return,  after  a  volun- 
tary escape  of  the  prisoner,  was  good  for  the 
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sheriff,  it  excused  the  prisoner.  If,  then,  the 
sheriff  could  not  recover  against  the  prisoner, 
neither  can  his  assignee  ;  for  the  sheriff's  de- 
fense would  be  a  good  defense  for  the  pris- 
oner, and  the  rights  of  the  assignor  and  as- 
signee must  be  one  and  the  same. 

The  creditor  clearly  never  had  any  right  of 
action  against  the  prisoner  for  an  escape.  He 
could  only  issue  a  new  execution.  Can  tbe 
assignment  of  the  bond  give  the  creditor  a 
right  he  never  had,  or  any  except  what  he  ac- 
quires by  assignment  ?  In  Peters  &  Gedrwy 
v.  Henry,  6  Johns.  Rep.,  121,  the  court  recog- 
nize the  law  as  settled,  that  a  voluntary  return 
of  the  prisoner,  in  case  of  a  negligent  escape, 
purges  the  escape,  and  is  a  full  and  perfect 
defence;  In  the  present  case,  the  fact  is  found 
by  the  special  verdict,  that  the  prisoner  did 
voluntarily  return,  and  immediately  after  he 
had  gone  beyond  the  limits.  If.  then,  the 
creditor  had  sued  the  sheriff,  the  plaintiff 
would  be  barred  by  the  plea  of  recaption,  or 
voluntary  return  before  the  suit.  Can  the 
sheriff,  then,  sue  the  prisoner  and  recover  the 
amount  of  the  debt  ?  If  not,  how  can  the  cred- 
itor to  whom  the  bond  is  assigned  sue  the 
prisoner  and  recover  his  debt  ?  He  can  have 
no  other  right  than  what  was  possessed  by  the 
sheriff.  This  is  the  reason  and  the  law  on  this 
subject,  and  what  is  fairly  to  be  deduced  from 
all  the  Acts,  which,  as  they  relate  to  the  same 
thing,  are  to  be  taken  together.  (See  Bac.  Abr. , 
Statute,  1,  sec.  1,  2.  3,  4,  5.)  The  reason  of 
the  measure  of  damages  given  by  the  Act  of 
the  28th  of  March,  1809,  having  ceased,  the 
law  or  proviso  of  the  Act  must  also  cease. 
Such  is  the  maxim  of  the  law.  (Doct.  &  Stud. ,. 
26  ;  Plowd.  Com..  276.) 

The  common  law  doctrine  as  to  escapes  hav- 
ing been  restored  by  the  Acts  passed  since  the 
decision  of  Tittman  v.  Lansing,  and  the  bond 
being  clearly  for  the  indemnity  only  of  the 
sheriff,  the  jury  certainly  mistook  the  measure 
of  damages. 

The  court  below  seemed  to  have  created  the 
new  kind  of  escape  from  reasons  of  policy,  by 
which  the  sheriff  is  to  be  made  absolutely  liable- 
in  all  cases  of  negligent  escapes.  As  well 
might  they  make  him  liable  for  an  escape  from 
the  walls  of  the  prison.  Laws  are  not  to  be 
construed  to  suit  judicial  notions  of  policy.  It 
is  for  the  Legislature  to  decide  on  the  policy 
and  expediency  of  the  Acts  they  pass.  It  be- 
longs to  courts  jw  dicere,  nonjus  dare.  But 
the  policy  of  such  a  rigorous  construction 
of  the  statute  is  much  *to  be  questioned.  [*56  7 
It  wholly  defeats  the  humane  intentions  of  the 
Legislature  ;  for  the  undoubted  object  of  these 
statutes  was  to  mitigate  the  evils  suffered  by 
unfortunate  debtors  from  imprisonment  for 
debt.  [The  counsel  here  enlarged  on  the  pol- 
icy and  humanity  of  the  statutes.] 

If  the  sheriff  or  surety  is  to  be  made  liable 
for  the  debt,  merely  because  the  prisoner  step- 
ped beyond  the  limits,  for  a  few  minutes,  who 
will  become  surety  ?  Such  a  doctrine,  instead 
of  furthering  the  benign  intentions  of  the  Legis- 
lature, would  leave  persons  imprisoned  for 
debt  in  a  far  worse  situation  than  they  were  in 
at  common  law.  And  it  may  be  asked,  how 
or  whence  the  court  below  acquired  their 
authority  to  make  the  distinction  between  es- 
capes, so  nearly  the  same,  and  to  render  the 
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sheriff  liable  for  the  one,  and  the  other  harm- 
less and  justifiable  ? 

If  a  mob  were  to  take  all  the  prisoners  for 
debt  out  of  the  limits,  against  their  will,  yet, 
on  the  doctrine  of  the  court  below,  the  sheriff 
would  be  liable  for  the  debt. 

Mr.  1.  Hamilton,  contra.  The  special  ver- 
dict states  expressly  that  the  prisoner  willfully 
and  voluntarily  went  beyond  the  limits. 

1.  At  common  law,  where  the  condition  of 
a  bond  was  broken  or  not  performed,  the  bond 
became  forfeited,  and  the  obligee  was  entitled 
to  sue  for  the  penalty.  The  condition  must  be 
strictly  performed,  and  nothing,  not  even  the 
act  of  God,  will  excuse  from  the  performance. 
In  the  case  of  The  Sheriff  of  Norwich  v.  Brad- 
shriw,  1  Term.  Rep..  310  ;  2  Str.  763  ;  3  Burr., 
1637,  it  was  decided  that  the  sheriff  might 
bring  an  action  for  an  escape  against  a  prisoner, 
before  the  party  sued  him,  or  he  had  paid  the 
money,  for  the  escape  is  a  wrong  to  the  sheriff, 
who  is  always  liable  to  the  plaintiff,  and  the 
prisoner  cannot  take  advantage  of  his  wrong, 
and  the  sheriff  need  not  say  that  he  has 
been  damnified. 

How  far  has  the  statute  altered  the  common 
law  in  regard  to  bonds  ?  The  Act  Relative  to 
the  Jail  Liberties  does  not  make  the  bond  a 
mere  instrument  of  indemnity.  The  condition 
is  not  to  save  harmless  and  indemnify  the 
sheriff ;  but  that  the  defendant  in  execution 
"  shall  remain  a  true  and  faithful  prisoner  ;" 
nun  damnificatus  is  not,  therefore,  a  good  plea 
in  bar  to  such  a  bond.  In  Holmes  v.  Rhodes, 
1  Bos.  &  Pull.,  638,  and  note,  it  was  decided 
that  non  damiiificatus  could  not  be  pleaded  to 
a  bond,  conditioned  to  pay  money  at  a  certain 
time,  though  it  appeared  from  the  condition  to 
S(58*J  have  been  given  by  *way  of  indemnity. 
Though  the  bond  given  to  the  sheriff  is,  in 
effect,  for  his  indemnity,  yet,  in  terms,  or  tech- 
nically, it  is  not  a  bond  of  indemnity,  and  the 
plea  of  non  damnificatus  does  not,  therefore, 
answer  the  condition  of  the  bond  ;  and  it  was 
expressly  decided  by  the  Supreme  Court,  in 
the  case  of  Woods  v.  Rowan,  &  Coon,  5  Johns. 
Rep.,  42),  not  to  be  a  good  plea  to  such  a  bond. 

By  the  Acts  (relative  to  the  jail  liberties),  the 
sense  of  the  Legislature  is  declared  in  regard 
to  the  extension  of  the  four  walls  of  the  prison; 
the  sheriff  is  compelled  to  accept  the  bond,  and 
suffer  the  prisoner  to  go  at  large  within  the 
limits.  He  has  no  discretion,  except  to  judge 
of  the  sufficiency  of  the  security.  He  cannot 
restrain  the  prisoner  from  whom  he  has  re- 
ceived the  bond  ;  and  the  only  security  he  has 
that  the  prisoner  will  not  go  beyond  the  limits, 
is  the  bond.  The  object  of  the  Legislature  in 
thus  extending  ihe  walls  of  the  prison,  was, 
no  doubt,  humane  and  benevolent.  By  the 
Act  Relative  to  Sheriffs  (sess.  24,  ch.  28," sees. 
18-20),  a  prisoner  in  execution  was  to  be  kept 
in  close  and  secure  custody,  and  if  he  escaped 
the  sheriff  was  answerable  for  the  whole  debt  ; 
and  the  responsibility  of  the  sheriff  was  not 
altered,  in  this  respect,  by  the  extension  of  the 
prison  walls.  That  the  Legislature  have  power 
to  alter  the  common  law,  will  not  be  denied. 
And,  as  we  contend,  they  have  altered  the 
common  law  doctrine  in  regard  to  escapes,  it 
is  unnecessary  to  examine  it,  since  the  decision 
in  TiUman  v.  [janring.  The  Legislature,  by 
their  Act  making  the  bonds  assignable,  did, 
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in  effect,  confirm  that  decision,  and  they  pro- 
vided a  remedy  for  the  hardships  resulting 
from  the  former  Act.  It  is  not  intimated  in 
that  Act  that  the  Supreme  Court  had  mistaken 
the  intention  of  the  Legislature,  by  the  con- 
struction adopted  in  TiUman  v.  Lansing.  Be- 
sides, the  sheriff  is  the  agent  or  instrument  of 
the  law  for  the  furtherance  of  justice. 

It  is  said  the  character  of  the  bond  is  not 
changed  by  the  Act  making  it  assignable,  and 
that  the  assignee  can  have  no  other  or  greater 
rights  than  those  possessed  by  the  assignor. 
It  will  not,  however,  be  denied  that  the  Legis- 
lature have  the  power  to  give  to  the  assignee 
greater  rights  than  the  assignor  possessed. 
And  they  have  done  so,  in  the  present  instance, 
by  enabling  the  assignee  to  recover  fees  and 
costs,  which  the  sheriff  could  not  have  recov- 
ered before  the  assignment  ;  and  it  is  also 
declared  that  the  recovery  by  the  assignee  shall 
be  a  bar  to  any  action  brought  against  the 
sheriff  for  a  negligent  escape.  The  character 
of  the  bond  has  been  materially  changed  by 
the  Act.  Though,  in  effect,  *but  not  [*569 
technically,  it  is,  in  the  hands  of  the  sheriff,  a 
bond  of  indemnity ;  yet,  in  the  hands  of  the 
assignee,  it  is  merely  a  remedy  to  recover  the 
original  debt  and  costs. 

Again,  by  the  first  section  of  the  Act  of  the 
5th  April,  1810,  no  action  can  be  brought 
against  the  officer  unless  within  six  months  ; 
and  the  second  section  provides  that,  as  to 
persons  imprisoned  after  the  passing  the  Act, 
no  action  shall  be  brought  against  the  officer 
after  twelve  months  ;  and  the  third  section 
gives  to  the  sheriff,  or  other  officer,  the  right 
to  avail  himself  of  the  common  law  doctrine, 
of  a  return  before  suit  brought.  By  thus  con- 
fining this  plea  to  the  officer  only,  it  clearly 
negatives  the  idea  that  there  can  be  such  a  plea 
to  the  bonds  in  the  hands  of  the  assignee.  The 
character  of  the  bond,  after  assignment,  is  thus 
materially  changed.  It  is  said'that  the  third 
section  extends  to  the  bail,  but  nothing  is  said 
of  the  bail,  and  it  is  not  pretended  that  the  first 
and  second  sections  refer  to  the  bail.  The  pro- 
visions of  the  Act  throughout  refer  to  the 
officer  only.and  the  object  of  it  is  to  relieve  him. 
How  is  this  a  repeal  of  the  provisions  of  the 
former  Act?  There  are  no  expressions  of  repeal. 
And  the  law  does  not  allow  a  repeal,  by  impli- 
cation, unless  there  is  a  manifest  repugnancy 
between  the  two  Acts  ;  no  such  repugnancy 
exists  in  the  present  case.  But  it  is  said  that 
the  reason  of  the  former  Act  having  ceased, 
or  been  taken  away,  the  provisions  of  the  Act 
must  also  cease.  But  neither  the  reason  nor 
the  provisions  of  the  former  Act  have  ceased. 
Both  Acts  were  made  for  the  ease  and  benefit 
of  the  sheriff,  and  the  controversy  is  left  be- 
tween the  original  parties. 

Again,  it  is  said  the  privilege  granted  to  the 
sheriffs  is  to  be  extended  to  the  bail  or  surety, 
because  bail  are  always  favored  by  courts. 
It  is  true  they  are  so  far  favored  as  not  to  be 
made  liable  beyond  their  engagements.  Yet 
there  are  cases  in  which  bail  are  not  favored  ; 
as,  if  judgment  be  given  for  the  defendant  in 
an  inferior  court,  yet,  if  that  judgment  be  re- 
versed, the  bail  are  still  held  liable.  (Cro. 
Jac..  94.) 

Nothing  more  is  claimed,  in  the  present 
case,  than  to  make  the  bail  liable  to  the  extent 
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of  their  engagement,  which  is,  that  the  debtor 
shall  remain  a  true  and  faithful  prisoner, 
and  shall  not,  in  any  wise,  go  beyond  the  lib- 
erties. 

Again,  these  Acts  relative  to  jail  liberties 
are  to  be  construed  strictly,  for  they  are  in  de- 
rogation of  a  common  law  right,  ana  take  away 
57O*]*property  (Bac.  Abr.,  Statute,  1;  2  Dall. 
Rep.,31'1);  they  take  away  the  right  which 
the  creditor  had  to  the  legal  satisfaction  of 
his  debt,  by  the  custody  of  the  debtor's  body. 

As  to  the  objection  that  the  sheriff  may  re- 
cover the  whole  debt  against  the  prisoner,  and 
then  plead  recaption,  &c.,  in  bar  to  the  action 
brought  by  the  creditor,  it  may  be  answered 
that  the  consequence  supposed  does  not  follow; 
for  the  court,  in  Dole  v.  Moulton,  2  Johns.  Cas., 
205  ;  see,  also,  Ballon  v.  Kip,  7  Johns.,  175  ; 
Kip  v.  Brigham,  6  Johns.  Rep.,  158,  decided 
that  the  sheriff  could  not  recover,  where  the 
going  beyond  the  limits  was  an  involuntary 
act  of  the  prisoner,  because  the  sheriff  was  not 
damnified  ;  unless  he  can  show  that  he  is 
damnified  he  cannot  recover.  And  this  doc- 
trine is  expressly  laid  down  in  Tittman  v. 
Lansing. 

If  the  decision  of  the  court  below  is  not  to 
be  supported,  the  Legislature  may  as  well 
abolish  imprisonment  for  debt.  The  statute 
will  be  easily  eluded  ;  and  it  is  a  maxim  of 
law,  that  such  a  construction  should  be  put  on 
a  statute  as  to  guard  against  evasion,  and  pre- 
vent the  mischief  intended  to  be  remedied.  It 
is  on  this  principle  that  the  Supreme  Court 
founded  their  decision.  If  a  prisoner  will, 
knowingly  and  willfully,  go  beyond  the  limits, 
in  direct  violation  of  the  condition  of  the 
bond,  he  and  his  surety  ought  to  be  made  lia- 
ble. Where  the  transgression  is  not  willful,  but 
inadvertent,  and  from  ignorance,  it  is  decided 
that  there  is  no  escape. 

The  case  of  Peters  &  Gedney  v.  Henry,  6 
Johns.  Rep.,  121,  was  decided  after  the  Act 
of  the  5th  of  April,  1810;  yet,  Mr.  Justice 
Spencer  there  lays  down  the  rule,  that  "by  the 
prisoner's  voluntarily  going  beyond  the  limits, 
the  bond  becomes  forfeited  without  any  right 
or  power  in  the  sheriff  to  retake  him."  There 
was  no  suggestion  that  the  Act  of  1810  altered 
the  situation  of  bail,  or  that  it  operated  as  a 
repeal  of  the  Act  of  1809.  In  addition  to 
the  several  cases  decided  by  our  own  courts, 
may  be  added  the  authority  of  the  Supreme 
Court  of  Massachusetts,  who  have  proceeded 
with  equal  if  not  greater  strictness  in  their 
construction  of  bonds  taken  for  jail  liber- 
ties. Bartlett  v.  Willis,  3  Tyng's  M.  Rep.,  86, 
200. 

After  the  frequent  discussion  and  various 
decisions  in  the  Supreme  Court,  the  position 
is  fully  established,  that  if  the  prisoner  goes 
beyond  the  limits,  the  bond  is  forfeited,  with 
the  exception  only  where  the  transgression  is 
involuntary  or  accidental.  This  exception  has 
been  probably  allowed  on  the  idea  that,  from 
the  terms  of  the  condition,  it  is  implied  that 
the  will  of  the  prisoner  must  assent  to  the  act. 
There  is,  however,  another  exception,  that  the 
57 1*]  *bond  is  a  bond  of  indemnity  only,  in 
the  hands  of  the  sheriff,  because  he  is  an  offi- 
cer, and  the  peculiar  duty  and  responsibilty  of 
his  office  requires  it. 

Mr.  Henry,  in  reply,  insisted  that  before  the 
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decision  of  TUlman  v.  Lansing  no  judge  or 
professional  man  could  have  doubted  but  that 
a  return  to  prison  before  suit  brought  would 
purge  the  escape.  It  was  the  received  and  es 
tabhshed  law  of  the  land.  The  court  in  that 
case,  by  construction,  made  a  new  species  of 
escape,  which  nothing  could  purge  away. 

As  to  the  character  of  the  bond  taken  for 
the  liberties,  it  is  sufficient  to  answer,  that  the 
statute  has  declared  it  to  be  a  bond  of  indem- 
nity only  to  the  sheriff.  It  is,  ex  vi  termini  to 
save  the  sheriff  harmless,  and  means  nothing 
more  nor  less. 

In  Holmes  v.  Rhodes,  1  Bos.  &  Pull.,  638, 
there  was  a  specific  act  to  be  done  ;  the  bond 
was  forfeited  by  the  non  performance  of  the 
act.  In  a  bond  for  the  jail  liberties,  there  is 
nothing  specific  to  be  performed. 

There  is  some  seeming  repugnance  between 
the  case  of  Dole  v.  Moulton  and  that  of  Woods 
v.  Rowan  &  Coon;  but  the  latter  was  decided 
after  the  case  of  TUlman  v.  Lansing,  in  which 
it  was  laid  down  that  nothing  would  purge  the 
escape.  A  new  principle  was  then  declared  by 
the  court,  which  we  contend  was  erroneous 
and  unwarranted. 

The  Act  making  the  bonds  assignable  is  not 
a  declaratory  Act,  either  in  form  or  substance, 
and  nothing  appears  from  which  it  can  be  in- 
ferred that  the  Legislature  intended  to  confirm 
the  decision  of  the  Supreme  Court  in  TUlman 
v.  Lansing. 

As  to  the  difference  of  damages,  whether 
the  suit  is  by  the  sheriff  or  creditor,  it  is  ex- 
plained from  the  circumstance  that  the  sheriff 
has  already  received  his  poundage,  and  ought 
not  to  recover  it  again  ;  and  the  creditor, 
having  to  pay  it,  ought  to  be  allowed  to  re- 
cover it. 

If  a  repeal  by  implication  is  found  to  be  in 
favor  of  the  sheriff,  it  is  equally  in  favor  of 
his  assignee.  A  constructive  appeal  must 
apply  to  all  parts  of  the  Act,  or  to  no  part. 

The  mischief  referred  to  in  TUlman  v.  Lans- 
ing has  always  existed.  It  existed  in  England, 
in  the  K.  B.,  where  the  bond  was  not  forfeited 
if  the  prisoner  returned  within  the  rules  before 
suit  brought.  If  the  court  intended  wholly 
to  eradicate  the  mischief  when  the  sheriff  took 
no  bonds,  they  should  have  said  that  he  was 
fixed  with  the  debt ;  but  they  said  the  rule 
was  rigorous,  and  *they  relaxed  it;  yet  [*572 
there  is  no  distinction  in  the  two  cases,  and 
the  mischief  in  both  is  the  same. 

In  Bissel  v.  Kip  the  reason  why  the  sheriff 
was  made  liable  was,  that  he  did  not  aver  in 
his  .plea  that  the  prisoner  had  returned  into 
prison  before  suit  brought,  thereby  clearly  ad- 
mitting that  if  he  had  so  pleaded,  and  the  fact 
of  such  return  was  true,  it  would  have  been  a 
good  plea. 

THE  CHANCELLOR.  This  cause  is  presented 
on  a  writ  of  error  from  the  Supreme  Court, 
upon  a  judgment  rendered  therein,  in  affirm- 
ance of  a  judgment  of  the  Mayor's  Court  of 
the  City  of  Albany,  on  a  special  verdict  there 
taken.  The  special  verdict  is  spread  on  the 
record  brought  up,  and  the  cases  of  the  par- 
ties, which  are  in  the  hands  of  every  member 
of  the  court,  containing  every  part  thereof, 
material  to  the  points  to  be  decided  on,  renders 
it  unnecessary  to  read  it.  It  is  distinguished  . 
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from  the  case  last  adjudged,  by  coming  up  on 
an  action  of  the  assignee  of  a  sheriff,  on  a 
bond  given  to  him  for  the  liberties  of  the  jail. 
The  case  adjudged,  it  will  be  recollected,  was 
for  an  escape  against  a  sheriff. 
The  errors  which  have  been  insisted  on  are: 

1.  That  the  bond  being  merely  a  bond  of  in- 
demnity, the  immediate  and  voluntary  return 
of  the  prisoner,  without  any  suit  having  been 
brought  against  the  sheriff,  and  the  prisoner 
remaining  thereafter  in  execution,  in  the  limits, 
are  an  absolute  bar  against  the  sheriff  for  the 
alleged  escape,  and  therefore  take  away  all 
right  of  action  upon  the  bond  by  the  sheriff, 
and,  consequently,  by  the  assignee. 

2.  Because  the  measure  of  damages  adopted 
by  the  jury  is  an  erroneous  one. 

The  defendant's  third  plea  is,  that  John  W. 
Barry  (the  prisoner),  "accidentally  and  inad- 
vertently, and  without  intention  to  escape, 
stepped  beyond  the  outer  line  of  the  liberties 
of  the  said  jail,  &c.,  and  did,  afterwards,  to 
wit:  before  the  commencement  of  any  suit 
against  the  sheriff  of  the  said  city  and  county, 
for  the  cause  aforesaid,  and  before  tile  assign- 
ment of  the  said  writing  obligatory  so  taken 
for  the  liberties  aforesaid  to  the  said  plaintiff, 
voluntarily  return  within  the  liberties  afore- 
said, and  hath  ever  since  remained,  and  still  re- 
mains, a  true  and  faithful  prisoner  within 
the  liberties  aforesaid,  for  the  cause  afore- 
said." 

573*]  *The  jury,  by  this  verdict,  have 
found  specially  that  on  the  12th  day  of  Au- 
gust, 1811,  the  said  John  W.  Barry  did  go 
without  the  limits  of  the  liberties  of  the  said 
jail,  to  wit:  into  the  inclosure  of  one  Henry 
Vrooman,  detailing  the  precise  manner  in 
which  he  had  several  times  in  one  day,  inad- 
vertently, but  voluntarily,  gone  a  few  yards 
beyond  the  liberties,  in  driving  a  cow,  but  im- 
mediately returned,  &c. 

This  action  was  brought  for  an  escape,  al 
leged  to  have  happened  after  the  passing  of 
the  Act  of  1809,  on  the  subject  of  jail  liberties. 
To  the  sixth  section  of  the  Act  of  1801.  which 
imposes  the  duty  of  admitting  prisoners  to 
the  liberties,  there  is  a  proviso  that  nothing  in 
the  said  Act  contained  shall  be  construed  to 
exonerate  the  sheriff,  in  case  any  prisoner 
shall  escape  from  the  limits  :  and  the  bond,  in 
the  enacting  part  of  that  section,  is  declared 
to  be  for  the  indemnity  of  the  sheriff  only. 

This  statute  left  the  sheriff  exposed  to  suite, 
as  he  was  under  the  English  code.  It  provided 
that  an  escape  from  the  liberties  should  not  ex- 
onerate him.  and  if  the  intent  was  to  deprive  I 
him  of  his  right  of  pursuit  and    recaption,  it  I 
left   him  defenseless  against  all  the  casualties  j 
from  inadequate   securities,  in  which  an  error  i 
in  judgment  might  involve  him,  for  he  was  re-  | 
quired  to  judge  at  his  peril.  If  the  bond  he  took 
was  to  receive  the  restricted  construction  con-  • 
tended  for,  an  actual  damnification,  not  a  pros-  i 
pective  or  eventual  one,  must  be  the  ground  | 
of  his  action,  and  the  measure  of  his  damages;  i 
and  so,  it  would  seem,   was  the  clear   intent  j 
of  the  provision;    for.  though  it  might  cover  i 
the  charges  attending  the  pursuit  and  recaption 
of  the  prisoner,   no  suit  could  be  maintained 
for  the  damnification  arising  from  his  being 
compelled  to  satisfy  the  plaintiff,  until  he  had 
been  subjected  to  a  recovery,  indefinite  as  to 
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the  time  in  which  it  might  have  been  had, 
within  the  usual  legal  limitation,  v  hich  has, 
however,  now,  by  the  statute  of  5th  April, 
1810,  Laws  of  1810.  fol.  86,  been  limited  to  one 
year;  and  if  the  sheriff  had  totally  lost  his 
right  of  recaption  on  fresh  pursuit,  the  former 
branch  of  these  damages  could  give  him 
no  right  of  action.  A  different  construc- 
tion would  have  entitled  the  sheriff  to  a  recov- 
ery of  either  more  or  less  of  the  amount  of 
the  debt  ;  and  if  he  should  prove  insolvent, 
or  the  plaintiff,  on  the  execution,  should,  for 
some  other  reason,  prefer  the  pursuit  of  the 
person  or  property  of  the  prisoner,  the  recov- 
ery, in  its  effect,  would  have  been  a  source 
of  profit,  instead  of  mere  indemnity,  to  the 
sheriff. 

*The  statute  of  1809  was  intended  to  [*574 
remedy  the  incongruity  of  this  state  of  things. 
That  statute  graduated  the  measure  of  damages; 
provided  for  the  assignment  of  the  bond;  for 
staying  a  suit  against  a  sheriff;  for  an  escape 
after  judgment;  for  a  reasonable  time  to  enable 
him  to  collect  the  amount  on  the  bond;  and  it 
provided  that  upon  a  recovery  by  the  sheriff, 
if  the  consideration  of  the  bond  had  been 
broken,  he  should  recover  the  amount  due  in 
the  original  action  only  for  which  such  execu- 
tion issued  ;  that  upon  a  recovery  by  an  as- 
signee he  should  recover  the  amount  due  as 
aforesaid,  with  all  such  fees  as  should  have 
accrued  thereon. 

The  condition  is,  undoubtedly, broken  when 
a  prisoner,  voluntarily  and  advisedly,  goes  be- 
yond the  liberties.  An  involuntary,  moment- 
ary excursion,  occasioned  by  an  unreflecting 
impulse  of  the  mind,  as  in  the  performance  of 
an  act  of  humanity  in  rescuing  a  person  from 
impending  destruction,  the  extinction  of  fire  in 
the  verge  of  the  liberties,  unperceived  by 
others,  an  irresistible  pressure  occasioned  by  a 
popular  commotion,  or  wanton  violence,  in- 
stances suggested  by  way  of  illustration, 
might,  in  my  opinion,  unhesitatingly  be  pro- 
nounced not"  an  intent  to  escape,  if  followed 
by  a  prompt  and  immediate  return. 

If  the  sheriff's  right  of  retaking  on  fresh  pur 
suit  is  unimpaired,  he  has  his  election  to  avail 
himself  of  it,  or  resort  to  his  bond.  If  he  pur- 
sues,retakes, and  recommits, it  is  a  waiver  of  his 
recovery,  beyond  the  expense  he  has  been  put 
to  in  reclaiming  the  prisoner  ;  if  the  prisoner 
voluntarily  returns,  he  is  in  sttttu  quo  ;  but  in 
either  case  the  plaintiff  on  the  execution  might, 
by  bringing  a  suit  against  the  sheriff,  before 
the  recaption  or  voluntary  return  of  the  de- 
fendant, fix  him. 

Let  us  now  test  the  present  case  by  this 
rule.  Suppose  the  sheriff  had  brought  his 
action  on  the  bond,  and  the  defendant  had 
pleaded  a  voluntary  return,  and  that  the 
sheriff  had  affirmed  him  his  prisoner  by  lock 
ing  him  up  in  jail,  and  that  he  was  not  other- 
wise damnified,  would  not  this  have  In-en  a 
complete  bar?  If  this  was  a  valid  plea  against  a 
sheriff  in  an  action  on  the  bond,  it  cannot  be 
less  valid  against  an  assigiK'e,  who  cannot  suc- 
ceed to  more  enlarged  rights  than  the  sheriff 
had. 

The  plea  which  has  been  affirmed  by  the 
verdict  of  the  jury  is  precisely  this  rase.  All 
the  requisite  inducements  have  been  found  by 
the  verdict — that  the  defendant  in  the  original 
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suit  was  admitted  to  the  liberties,  on  bond  ; 
575*]  that  he  thence  escaped  without  *the 
privity  or  knowledge  of  the  sheriff  ;  that  he 
afterwards  returned,  and  then,  and  always 
since,  has  remained  in  execution  for  the  cause 
aforesaid. 

If  this  is  verified,  whence  can  the  plaintiff 
deduce  his  right  to  a  recovery  ?  He  had  a 
right,  independent  of  the  sheriff,  and  against 
him  ;  but  the  sheriff  might,  according  to  my 
reasoning  in  the  last  case  adjudged,  plead 
fresh  pursuit  and  recaption,  which  was  an  ef- 
fectual bar.  If  he  elected  to  take  an  assign- 
ment, he  acquired  the  right  the  sheriff  had,  at 
the  time  of  the  assignment,  and  nothing  be- 
yond it.  The  sheriff  might  formally  have  re- 
leased the  obligors  ;  he  might  have  modified 
his  rights  by  contract,  or  by  his  acts  before 
assignment,  and  his  assignee  must  have  been 
bound. 

The  right  of  recaption  was  personal  in  the 
sheriff  ;  if  he  asserted  it,  as  between  him  and 
the  prisoner,  their  former  relation  of  keeper 
and  prisoner  was  restored.  Whether  the 
sheriff  could  or  could  not  re-imburse  himself 
by  a  suit  on  the  bond,  for  the  damages  he  had 
sustained  by  the  escape,  could  not  affect  the 
interest  of  the  plaintiff  on  the  execution,  but 
the  recaption  might ;  for  if  that  took  place  be- 
fore suit  brought  by  him  against  the  sheriff,  it 
was  a  bar  to  his  action.  Here  the  plea  alleges 
that  he  has  asserted  his  right  of  recaption  be- 
fore suit  brought,  and  this  bars  both  the  sheriff 
and  his  assignee. 

From  this  train  of  reasoning,  I  am  satisfied 
that  the  judgment  of  the  Supreme  Court  is 
erroneous,  and  that  it  ought  to  be  reversed. 

LEWIS,  Senator,  was  also  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  reversed,  and  gave  his  reasons,  at  length  ; 
but  the  reporter,  not  being  present,  is  unable 
to  state  them. 

PLATT,  WILKINS  and  WENDELL,  Senators, 
not  having  heard  the  argument  gave  no 
opinion. 

VAN  BUREN,  Senator.  The  jury,  by  their 
special  verdict,  found,  that  on  the  12th  of  Au- 
gust, 1811,  Barry  "did  go  without  the  limits, to 
wit:  into  the  inclosure  of  one  Henry  Vrooman, 
which  was  formerly  included  within  the  liber- 
ties of  the  jail  ;  but  by  a  subsequent  survey 
(made,  however,  before  the  execution  of  the 
bond,  on  which  the  suit  was  brought),  one 
part  of  the  said  inclosure,  which  had  been 
separated  by  a  fence,  was  excluded  from  the 
576*]  liberties  ;  that  the  fence  had  been 
removed,  and  no  marks  were  visible  where  it 
had  stood,  except  a  small  ridge  of  ground  ; 
but  there  was  a  mark  on  the  house  of  Vroo- 
man, and  another  on  the  fence  opposite,  which 
designated  the  line  of  the  limits ;  that  Barry 
stepped  six  or  eight  feet  or  more,  and  went 
round  a  cow,  to  drive  her  at  the  extreme  end 
of  the  yard,  over  the  outer  lines  of  the  said 
liberties,  at  the  place  aforesaid,  and  remained 
there  three  or  four,  or  ten  minutes,  and  re- 
returned  within  the  limits  ;  that  about  that 
time  he  remarked  that  he  must  be  careful 
where  he  went,  and  that  he  did  not  go  over 
the  limits."  They  also  found  another  escape 
substantially  similar  to  the  one  above  stated, 
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and  "that  no  suits  had  been  commenced 
against  the  sheriff  for  the  said  escapes;  that  this 
suit  was  commenced  on  the  15th  of  November, 
1811,  and  that  the  bond  was  assigned  to  the 
plaintiff  below  on  the  llth  of  the  same 
month." 

Upon  these  facts  the  Mayor's  Court  gave 
judgment  for  the  plaintiff  below,  which  judg- 
ment, having  been  affirmed  by  the  Supreme 
Court,  is  alleged  to  be  erroneous  by  the  plaint- 
iff in  error  ;  and  is  sought  to  be  corrected  in 
this  court  of  dernier  resort.  Athough  the 
amount  in  controversy  is  trifling,  the  case  in- 
volves a  principle  of  the  first  importance; 
and  which  merits  the  highest  attention  of  this 
tribunal. 

The  plaintiff  in  error  alleges  two  principal 
reasons  why  the  judgment  below  should  be  re- 
versed ;  but  as  from  the  view  which  I  have 
taken  of  the  subject  it  will  only  be  necessary 
to  consider  the  first,  I  shall  confine  'myself  to 
that  exclusively,  which  is,  that  "the  bond  of 
the  sheriff  is  merely  a  bond  of  indemnity  ; 
that  the  immediate  and  voluntary  return  of 
the  prisoner,  without  any  suit  having  been 
brought  against  the  sheriff,  and  the  prisoner's 
remaining  thereafter  in  execution,  within  the 
jail  limits,  are  an  absolute  bar  to  any  action 
against  the  sheriff  for  the  alleged  escape  ;  and, 
therefore,  take  away  all  right  of  action  upon 
the  bond,  by  the  sheriff,  and,  consequently,  by 
his  assignee." 

If  the  position  taken  by  the  plaintiff  in  er- 
ror be  correct,  in  point  of  law,  it  cannot  be 
denied  but  that  the  facts  in  the  case  will  sup- 
port them,  and  the  judgment  given  below 
must  be  held  erroneous.  To  show  that  it  is 
not  so,  the  defendant  in  error  relies  on  a  de- 
cision of  the  Supreme  Court,  made  in  Febru- 
ary Term.  1809,  in  the  case  of  Tillman  v. 
Lansing,  which  was  reviewed  and  supported 
by  the  same  court,  in  February  Term.  1811,  in 
the  case  of  Dash  v.  Van  Kleec.k  ;  and  if  the 
decision  of  that  court,  in  the  first  case  referred 
*to,  was  a  correct  exposition  and  dec-  [*577 
laration  of  the  law  of  the  land,  the  plaintiff 
below,  in  this  cause,  would  be  entitled  to  re- 
cover, and,  consequently,  the  judgment  of 
this  court  should  be  that  of  affirmance. 

That  the  eminent  talents  and  distinguished 
integrity  of  the  members  who  constitute  the 
Supreme  Court,  justly  entitle  their  decisions 
to  the  highest  respect  and  consideration,  is 
universally  admitted  ;  that  they  have  been  so 
received  and  considered  by  this  court,  its  past 
conduct  has  testified  ;  and  the  justices  of  that 
court,  however,  in  common  with  the  rest  of 
man-kind,  would  be  subject  to  error  ;  and  that, 
in  the  variety  and  multiplicity  of  their  con- 
cerns, they  would  sometimes  unavoidably  mis- 
take the  law,  was,  at  the  foundation  of  our 
government,  foreseen.  To  correct  such  errors 
the  Constitution  has  provided  this  tribunal : 
whether  that  was  wisely  or  unwisely  done,  it 
is  now  too  late  to  inquire.  By  that  provision 
it  becomes  our  official  duty  to  pass  on  their 
decisions,  and,  aided  by  the  best  lights  that  are 
afforded  to  us,  and  an  exertion  of  such  abili- 
ties as  we  may  possess,  to  affirm  or  reverse 
them,  as  we  shall  find  them,  in  our  best  judg- 
ment, right  or  wrong. 

In  matters  of  mere  private  opinion,  no  one 

would  be  more  ready  to  surrender  his  individ- 
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•ual  impressions  to  those  of  the  justices  of  the 
Supreme  Court  than  myself  ;  but  situated  as  I 
.am,  and  believing  as  I  do  that  their  decision 
in  the  case  of  Tillman  v.  Lansing  was  improvi- 
dently  and  erroneously  made  ;  and  that  the 
force  of  a  previously  expressed  opinion,  on 
the  same  point,  in  a  great  measure  led  to  the 
reiteration  of  it,  in  the  case  of  Dash  v.  Van 
Kleeck,  I  cannot  but  consider  it  as  a  violation 
of  constitutional  duty  to  omit  doing  as  much 
as  in  me  lies  to  obtain  its  correction. 

By  the  Act  of  the  30th  of  March,  1801, 
which  was  but  a  re-enactment  of  a  then  exist- 
ing law,  on  a  revision  of  our  code  of  laws,  it 
is  made  the  duty  of  the  sheriffs  to  permit  all 
prisoners  who  were,  or  might,  come  into  their 
custody,  on  civil  process,  to  go  at  large,  within 
the  limits  appointed  to  their  respective  jails, 
on  their  giving  the  security  required  by  that 
statute,  securing,  by  its  provisions,  the  sheriff 
-against  suits  for  escapes,  for  suffering  them  to 
go  at  large  within  the  limits,  but  rendering 
them  equally  liable  for  an  escape  from  the 
limits,  as  they  before  were  for  an  escape  from 
the  four  walls  of  the  prison. 
-578*]  *The  rights  and  liabilities  of  sheriffs, 
before  the  allowance  of  the  limits,  were  not, 
uor  could  they  be,  a  matter  of  litigation  ;  the 
law  in  this  respect  upon  that  subject  has  been 
too  well  settled  to  render  it  necessary  to  cite 
.authorities ;  the  decisions  which  had  long 
since  been  acquiesced  in,  in  England,  which 
had  again  and  again  been  recognized  in  our 
•courts,  and  which  are  expressly  admitted  by 
the  Supreme  Court,  in  the  case  of  Tillman  v. 
Lansing,  were,  that  for  an  involuntary  escape 
from  the  walls  of  the  prison,  recaption  on  fresh 
pursuit,  or  a  voluntary  return  of  the  prisoner 
to  the  prison,  before  suit  brought,  was  a  com- 
plete defense  to  the  sheriff. 

Lest  the  terms  voluntary  and  involuntary 
•escape  might  tend  to  confuse  the  question,  it 
may  be  well  here  to  state,  that  in  using  the 
terms  as  applicable  to  this  suit,  they  are,  and 
•can  only  be,  used  as  relating  to  the  conduct  of 
the  sheriff.  Although  it  was  in  some  degree 
urged  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  escape,  as  it  appears  from  the  special 
verdict,  might  well  be  considered  as  involun- 
tary on  the  part  of  the  prisoner,  I  am  not  pre- 
pared, nor  is  it  necessary,  to  decide  that  they 
-could  derive  a  valid  defense  from  that  source. 
For  a  voluntary  escape  on  the  part  of  the  sher- 
iff, he  can  have  no  defense.  How  far  recap- 
tion, or  a  voluntary  return  before  suit  brought, 
furnishes  him  with  a  defense  for  an  escape, 
•as  to  him  involuntary,  that  is,  without  his  ex- 
press permission  or  connivance,  is  the  question 
under  discussion. 

From  the  period  of  the  first  Act  Relative  to 
the  Jail  Liberties  to  the  revision  of  tlie  laws  in 
1801,  and  from  the  passage  of  the  Act  of  the 
30th  of  March,  in  that  year,  until  the  decision 
of  the  case  of  Tillman  v.  Laiixiitrj,  in  1809,  the 
-common  law  rights  of  the  sheriff,  or  recaption 
-and  voluntary  return,  were  universally  consid- 
ered as  having  been  left  unimpaired  by  the 
different  statutes  which  have  been  passed  upon 
the  subject.  Nor  was  this  the  impression  of 
the  multitude,  who  might  properly  be  deemed 
incompetent  to  judge  upon  the  subject,  but  of 
the  soundest  and  best  lawyers  of  the  State,  the 
correctness  of  which,  if  not  expressly  agreed 
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to,  was  certainly  tacitly  acquiesced  in  by  the 
major  part,  if  not  the  whole,  of  the  respectable 

fentlemen  who,  in  1809,  filled  the  Bench  of  the 
upreme  Court. 

So  was  the  law  considered  to  be  until  the  at- 
tention of  the  profession  was  arrested  by  the 
decision  of  the  Supreme  Court,  in  the  case  of 
Tillman  v.  Lansing,  which,  in  substance,  was, 
that  a  voluntary  departure  from  the  limits,  for 
ever  so  short  a  period,  *could  not  be  [*579 
purged  by  any  act  to  be  done  by  the  sheriff  or 
the  prisoner,  and  that  the  sheriff  was,  ipso 
facto,  liable  to  the  plaintiff  for  the  debt  for 
which  the  prisoner  was  confined  ;  that  the 
sheriff  was,  by  force  of  the  Statute  of  March, 
1801,  devested  of  his  common  law  rights, 
which,  it  was  admitted,  he  before  had. 

To  support  this  construction,  the  Supreme 
Court  resort,  first,  to  the  express  provisions  of 
that  statute  ;  and  what  cannot  be  drawn  from 
that  source  they  seek  to  make  up,  by  bringing 
their  decision  within  the  policy  and  purview 
of  the  Act ;  in  both  which  points  of  view  I 
shall  consider  it. 

As  this  is  the  starting  point  of  difference  be- 
tween their  opinion  and  the  one  I  hold,  it  is  of 
moment  that  it  be  fully  explained.  The  error, 
which  it  becomes  my  duty,  with  becoming 
diffidence,  to  show,  has  been  indulged  in. 
originates  here.  Before  the  statutes,  they  ad- 
mit that  a  sheriff's  common  law  rights  existed, 
as  they  are  now  claimed  ;  by  the  statutes  it  is, 
they  allege,  that  those  rights  have  been  taken 
away. 

In  the  construction  of  all  statutes,  courts  are, 
and  ought  to  be,  guided  by  the  rules  of  con- 
struction furnished  by  the  common  law,  some 
of  which  have  been  so  long  acquiesced  in  as  to 
become  maxims,  the  most  prominent  of  which, 
on  the  subject  of  statutes  altering  the  common 
law,  is  that  adopted  by  Chief  Justice  Trevor, 
in  the  case  of  Arthur  v.  Bahenhnm.  in  the  reign 
of  Queen  Anne,  reported  in  11  Mod.,  149, 
which  has  beei.  icpeated  in  the  most  celebrated 
digests  of  the  1  uvs  of  England,  and  supported 
by  previous  and  subsequent  adjudications, 
viz.  :  That  "the  general  rule  in  the  exposition 
of  all  Acts  of  Parliament  is,  that  in  all  doubt- 
ful matters,  and,  where  the  expression  is  in 
general  terms,  they  are  to  receive  such  a  con- 
struction as  may  be  agreeable  to  the  common 
law,  in  cases  of  that  nature  ;  for  statutes  are 
not  presumed  to  make  any  alteration  in  the 
common  law,  further,  or  otherwise,  than  the 
statute  does  expressly  declare ;  therefore,  in 
all  general  matters,  the  law  does  not  presume 
the  Act  did  intend  to  make  any  alteration  ;  for 
if  the  Parliament  had  had  that  design,  they 
would  have  expressed  it  in  the  Act." 

Testing  the  Act  of  1801  by  these  rules,  we 
shall  search  in  vain  for  any  declaration  or  pro- 
vision which  authorizes  the  construction  that, 
a  sheriff's  common  law  rights  of  recaption  and 
voluntary  return  had  been  taken  away,  or 
affected  by  it ;  there  is  not  only  no  expression 
to  that  effect,  but,  as  it  respects  the  power  of  a 
sheriff  over  the  prisoner,  after  leaving  the  lim- 
its, *which  is  the  place  where  the  difil-  [*58O 
culty  arises  (the  provision,  authorizing  him  to 
confine  him.  while  on  the  limits,  on  failure  of 
his  security,  being  perfectly  indifferent,  as  it 
respects  the  question),  the  Act  is  utterly  silent  ; 
and,  as  it  respects  the  liability  of  the  sheriff 
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for  that  departure,  it  expressly  leaves  him  in 
the  same  situation  in  which  he  stood  at  com- 
mon law,  as  for  an  escape  from  the  walls  of  the 
prison ;  it  cannot,  therefore,  with  propriety, 
be  contended  that  a  sheriff's  rights  are  taken 
away  by  the  letter  of  the  statute. 

Failing  to  find  a  justification  of  the  construc- 
tion adopted  by  them  in  the  letter  of  the  stat- 
ute, the  Supreme  Court,  of  necessity,  resort  to 
its  spirit — to  what  is  termed  by  judges  the  con 
struction  of  a  statute  by  its  equity  ;  that  cases 
which  are  within  the  reason  of  the  statute, 
although  not  touched  by  the  letter,  shall,  by 
the  aid  of  judicial  construction,  be  held  to  be 
within  its  letter.  But,  in  thus  seeking  to  sup- 
port the  doctrine  contended  for,  we  are  met  by 
another  inveterate  maxim  of  the  common  law, 
viz.  :  "That  an  obscure  statute  ought  to  be 
construed  according  to  the  rules  of  the  common 
law."  (Bac.  Abr.,  384.)  And  this  construc- 
tion, set  up  to  defeat  a  common  law  right,  is 
also  in  violation  of  another  salutary  rule  of  that 
law,  "that  an  Act  which  is  to  take  away  or 
clog  a  remedy,  which  the  party  has  by  the 
common  law,  ought  never  to  have  an  equitable 
construction.  (6  Bac.  Abr.,  388.) 

But,  admitting  for  a  moment  that  it  was  com- 
petent to  the  court  below  to  take  away,  by  the 
aid  of  construction,  this  common  law  right, 
which  is  not  affected  by  the  letter  of  the  stat- 
ute, what  are  the  reasons  which  are  assigned 
in  its  favor  ?  They  are,  that  unless  this  con- 
struction is  put  up'on  the  statute,  imprisoned 
debtors  would  take  advantage  of  Sundays,  and 
of  the  absence  of  their  creditors,  to  snatch  a  few 
moments  of  liberty,  which,  although  soured 
by  constant  perturbation  and  alarm,  are,  not- 
withstanding, deemed  tit  subjects  for  judicial 
animadversion  ;  and  that  the  allowance  of  a 
sheriff's  common  law  rights  is  against  the  policy 
of  a  statute,  which,  in  the  language  of  the 
Chief  Justice,  "  was  passed  for  humane  pur- 
poses." 

If  these  stolen  pleasures  are  public  abuses  ; 
or,  if  they  can  be  supposed  to  work  private  in- 
juries (not  admitting  that  they  are  so,  or  think- 
ing it  material  to  discuss  whether  they  are  or 
are  not),  it  is,  in  my  judgment,  a  satisfactory 
answer  to  all  arguments  to  be  drawn  from  that 
source,  that  these  are  matters  of  legislative 
concern  ;  that  if  they  were  of  more  conse- 
08 1*]  quence,  they  could  not,  *and  as  thev 
are,  clearly  would  not,  satisfy  us  in  disregard- 
ing the  established  rules  for  the  construction 
of  statutes  for  the  purpose  of  preventing 
them. 

Permit  me  next,  respectfully,   to  examine 
with  what  propriety  it  can  be  alleged  that  es- 
capes of  this  description  are  so  far  against  the 
policy  of  the  statute  as  to  render  the  construc- 
tion of  the  court  below  proper  and  necessary. 
As  it  has  truly  been  remarked,  "this  statute 
was    passed   for  humane  purposes  ; "  it  was 
among  the  first  concessions  which  were  made 
by  that  inflexible  spirit,  which   has  hitherto  j 
maintained    its  hold   on   society,  authorizing  ; 
imprisonment  for  debt.     Coeval  with  the  au-  ; 
thority  of  imprisonment  for  debt  have  been  i 
the  exertions  of  men  of  intelligence,  of  reflec-  | 
tion,  and  philanthropy,  to  mitigate  its  rigor  ; 
of  men  who  viewed  it  as  a  practice  funda-  ', 
mentally  wrong,  a  practice  which  forces  their 
fellow    creatures     from    society,   from   their 
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friends  and  their  agonized  families,  into  the- 
dreary  walls  of  a  prison ;  which  compels 
them  to  leave  all  those  fascinating  endear- 
ments, to  become  an  inmate  with  vermin ;. 
which  confines  them  within  the  same  walls 
that  contain  the  midnight  incendiary  and  the 
ruthless  assassin  ;  not  for  crimes  which  they 
have  committed ;  not  for  frauds  which  they 
have  practiced  on  the  credulous  and  unwary 
(for  such  distinctions  are  not  made) ;  but  for 
the  misfortune  of  being  poor  ;  of  being  unable 
to  satisfy  the  all-digesting  stomach  of  some 
ravenous  creditor  ;  of  men  who  looked  upon 
the  practice  as  confounding  virtue  and  vice, 
and  destroying  the  distinction  between  guilt, 
and  innocence,  which  should  unceasingly  be 
cherished  in  every  well  regulated  government. 

Although  not  "completely  successful,  they 
have  in  part  succeeded,  and  the  Act  under  dis- 
cussion was  intended  as  an  amelioration  of  the 
rigor  of  imprisonment  for  debt.  How,  then, 
I  ask,  ought  such  an  Act  to  be  construed  ? 
Rigorously,  or  liberally  ?  What  is  its  policy? 
It  is,  say  the  Supreme  Court,  humanity.  How, 
then,  should  it  be  construed  ?  Why,  liberally 
and  humanely.  What  was  the  old  law,  the 
mischief  and  the  remedy  ?  By  the  old  law,  a 
person  imprisoned  for  debt  was  confined  to  the 
damp  walls  of  the  prison  ;  that  imprisonment 
•was  the  mischief  intended  to  be  remedied  by 
the  statute  ;  and  the  remedy  to  be  afforded  was 
an  enlargement  of  the  prisoner,  and  confining 
him  to  the  liberties  instead  of  the  walls  of  the 
prison.  It  is  our  duty  to  construe  the  Act  so- 
as  to  remove  the  mischief  and  promote  the 
remedy  ;  and,  in  my  humble  *opinion,  [*582 
the  construction  I  contend  against  would  not 
effect  either. 

The  Act  professes  to  give  a  portion  of  lib- 
erty to  the  unfortunate  debtor  ;  but  by  the  con- 
struction set  up,  the  Legislature  are  made  to 
exact  a  price  for  it  which  very  few  indeed 
could  pay.  These  objects  of  legislative  favor 
are  generally  poor,  and,  consequently,  too- 
often  friendless.  The  exacted  rigor  of  the- 
confinement  to  the  limits  is  such  as  requires 
the  utmost  prudence  and  temperance  to  com- 
ply with.  It  compels  the  prisoner  not  only  to- 
be  proof  against  surprise,  but  to  subdue  ev- 
ery feeling  of  humanity  ;  a  rigor  which  main- 
tains its  force,  whether  the  prisoner  is  forced 
from  the  limits,  to  save  the  life  of  a  fellow- 
creature,  which  he  sees  in  imminent  danger, 
or  to  extinguish  the  flames  which  threaten  to 
consume  the  property  and  endanger  the  lives 
of  his  fellow  citizens  ;  which  admits  of  no  ex- 
cuse but  the  ignorance  of  that  Avhich  the  pris- 
oner, above  every  other  thing,  ought  to  know, 
viz.  :  the  extent  of  the  limits. 

Should  this  rule  ever  become  the  established 
law  of  the  land,  how  many  will  be  able  to  get 
bail  ?  What  prudent  man  will  become  bail  ? 
If  such  can  be  supposed  to  have  l>een  the  in- 
tention of  the  Legislature,  every  man's  obser- 
vation must  satisfy  him  that  the  number  who- 
could  partake  of  this  legislative  favor  would 
be  few  indeed. 

Again,  imprisonment  for  debt  must  origi- 
nally have  been  intended  to  force  the  able  but 
perverse  debtor  to  pay  his  debt,  but,  under  the 
doctrine  contended  for,  imprisonment  carries 
no  terrors  to  him  ;  he  gives  his  bond,  derides 
the  sheriff,  who,  it  is  said,  has  no  right  to  stop 
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him,  laughs  at  his  creditor,  postpones  his  pay- 
ment, and  re-assumes  his  liberty. 

Lastly,  it  is  oppressive  upon  the  sheriff.  By 
the  statute,  he  is  obliged  to  take  the  security  : 
true  it  is,  he  may  examine  and  decide  on  its 
sufficiency,  but  he  may  err ;  and  there  is  no 
subject  more  uncertain  and  deceptive  than  the 
solvency  of  men  in  business.  True  it  is,  that 
if  he  errs,  and  the  prisoner  is  fool  enough  to 
remain  on  the  limits  until  the  sheriff  discovers 
his  mistake,  or  the  imposition  which  has  been 
practiced  upon  him,  he  may  re-imprison  ;  but 
if  he  steps  over  the  limits,  according  to  the  de- 
cision of  the  Supreme  Court,  he  is  out  of  the 
sheriff's  power,  who  is  driven  to  his  bond 
alone  for  his  security. 

But  why  this  additional  responsibility  of  the 
sheriff  ?  Why  deprive  him  of  the  right  of  re- 
caption ?  By  the  Statute,  the  Legislature 
583*]  *have  deprived  him  of  the  security 
of  his  lock  and  key  ;  they  have  placed  him 
in  a  situation  to  be  injured  ;  they  have  pro- 
vided that  he  shall  be  responsible  for  an  es- 
cape from  the  limits,  to  the  same  extent  that 
he  was  from  the  prison  ;  why,  then,  deprive 
him  of  the  same  rights  which  he  had  under 
his  previous  liability  ?  In  the  case  of  Dole  v. 
Moulton  et  al.,  2  Johns.  Gas.,  206,  His  Honor, 
the  Chancellor  (then  Chief  Justice),  says,  "that 
when  the  security  is  offered,  the  four  walls  of 
the  prison,  according  to  the  ancient  law,  are 
enlarged  to  the  extend  of  the  limits  assigned  by 
the  Statute  ;  and  the  law  concerning  escapes 
must,  without  doubt,  apply  to  the  limits  in 
the  same  manner  as  it  formerly  applied  to  the 
four  walls  of  the  prison.  So  that  the  limits 
are  to  be  considered,  in  such  case,  as  the 
prison."  Before  the  Statute,  the  sheriff  had 
his  prison  doors  for  his  security  ;  these  the 
Legislature  have  opened.  Instead  of  them,  he 
can  now  only  have  his  bond  :  his  liability  has 
not  been  diminished  ;  facility  has  been  afford- 
ed to  ensnare  him,  and,  I  ask,  what  earthly 
reason  can  be  given  why  his  common  law 
rights  of  recaption,  and  voluntary  return  be- 
fore suit  brought,  should  be  taken  from  him  ? 

Thus  far  I  have  considered  the  law  as  it 
stood  at  the  time  of  the  decision  in  the  case  of 
Tillman  v.  Isinsinr/,  and  it  is  this  view  of  the 
subject  which  compels  me,  without  doing  vi- 
olence to  my  judgment  and  conscience,  to  hold 
that  decision  erroneous. 

But  it  is  contended  that  if  the  sheriff  was 
not,  before  the  Act  of  the  5th  of  April,  1810, 
liable  to  the  creditor  (since  which  it  is  not  pre- 
tended that  he  is),  that  still,  in  virtue  of  the 
assignment  of  the  bond,  and  the  Act  of  the 
28th  of  March,  1809,  the  debt  can  be  recovered 
from  the  principal  and  hi*  surety. 

The  bond  in  this  case  was  f(  rfeitcd,  if  for- 
feited at  all,  in  the  hands  of  the  sheriff  ;  he 
became  subject  to  no  possible  loss  or  damage 
in  consequence  of  the  alleged  forfeiture;  still, 
it  is  contended  that,  exempt  from  injury  him- 
self, he  could,  either  in  his  own  name  or  by 
assignment  of  the  bond  to  the  creditor,  recover 
the  amount  of  the  debt  for  which  the  prisoner 
was  committed. 

This  doctrine  is  not  only  opposed  to  the  gen- 
eral rule  of  law  relating  to  assignments,  and 
which  is  not  lightly  to  be  shaken,  that  the  as- 
signee can  have  no  greater  or  other  rights  than 
the  assignor  ;  it  is  not  only  in  direct  hostility 
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to  the  principle  that  the  holder  of  a  forfeited 
bond  cannot,  by  his  own  act,  and  without 
further  connection  with  the  debtor,  confer 
rights  on  his  assignee  which  he  had  not  him- 
self ;  but  it  is  contrary  to  the  declared  opin- 
ion *of  the  Supreme  Court,  in  the  case  [*584 
of  Dash  v.  Van  Kleeck,  in  which  the  Chief 
Justice  expressly  says,  "  that  if  the  sheriff  was 
not  responsible  to  the  creditor,  the  prisoner 
was  not  responsible  to  the  sheriff." 

It  is.  however,  contended  that  the  common 
law  rights  and  interests  of  the  parties  have 
been  changed  from  what  they  would  other- 
wise be,  by  the  operation  of  the  Act  of  the 
28th  of  March,  1809  ;  that,  by  the  first  section 
of  that  Act,  it  is  provided,  that  in  case  a  suit 
is  brought  by  the  assignee,  he  shall,  upon  ob- 
taining judgment,  recover  the  amount  due  in 
the  original  action,  &c.,and  that  the  third  sec- 
tion enacts  that  if  a  suit  is  brought  by  the 
sheriff  on  the  bond,  and  the  condition  thereof 
be  broken,  his  measure  of  damages  shall  be 
the  same  as  those  of  the  assignee.  To  this 
construction  of  the  last-mentioned  Act  I  must 
ever  dissent,  and  the  grounds  of  that  dissent 
are : 

1.  That  the  Statute  does  not  admit  of  this 
construction. 

2.  That  if  it  does,  the  Act  of  the  5th  of 
April,  1810,  operated  as  a  virtual  repeal  of  the 
provisions  which  justified  that  construction. 

1.  That  these  are  bonds  of  indemnity  only, 
has  been  declared  by  a  declaratory  Act,  passed 
on  the  30th  of  March,  1799,  re-enacted  by  the 
revised  law  of  1801,  expressly  decided  to 'be  so 
by  the  Supreme  Court,  in  the  case  of  Dole  v. 
Moulton  et  al. ,  and  not  denied  in  the  case  of 
Tillman  v.  Landing  ;  and  so,  from  the  very 
nature  of  the  instrument,  it  must  be.  The 
prisoner  owes  the  sheriff,  personally,  no  duty  ; 
in  his  imprisonment  the  sheriff  has  no  direct 
interest ;  he  only  stands  between  him  and  the 
creditor  ;  the  escape  is  injurious  to  the  credit- 
or only  ;  his  remedy  is  against  the  sheriff,  and 
when  the  sheriff  is  damnified  by  the  enforce- 
ment of  that  remedy,  then,  and  then  only,  can 
he  look  to  his  bond  for  his  indemnity.  Until 
he  is  damnified  the  bond  is  not  broken,  which 
is  declared  to  be  for  his  indemnity  only.  The 
object  which  the  Legislature  must  have  had 
in  view,  by  so  tenaciously  declaring  that  the 
bond  should  be  for  the  sheriff's  indemnity 
only,  must  have  been,  and  its  legal  effect  is, 
to  distinguish  it  from  other  bonds,  which  are 
to  do  and  perform  directiv  to  the  party  to 
whom  they  are  given,  and  for  a  broach  of  the 
condition  of  which,  although  unaccompanied 
with  actual  damage,  the  law  implies  legal  or 
nominal  damages,  and  the  party  may  be  put 
to  costs  and  vexation.  Not  so  with  regard  to 
the  bond  of  indemnity.  The  obligor  may  say. 
"true  it  is,  I  have  broke  the  terms  of  t he- 
bond,  which  in  other  *cases  might  en-  [*r>S«"> 
title  you  to  maintain  your  suit,  but  in  this 
case  something  more  is  necessary  than  the 
breach  of  the  bond  ;  you  must  show  that  you 
arc  actually  injured  by  that  breach,  and  when 
I  show  that  you  arc  not,  my  pica  of  ttmi  <lam- 
n(fic<it>in  is  supported,  and  my  defense  com- 
plete." 

Testing  those  bonds  by  these  rules,  which  1 
hold  to  be  correct,  it  will  at  once  be  perceived 
that  the  Act  of  the  28th  of  March.  1WI9.  does 
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not  support  the  ground  assumed  by  the  de- 
fendant in  error  ;  that  Act  provides  that  the 
assignee  shall,  upon  obtaining  judgment  on  the 
bond,  and  the  sheriff  shall,  if  the  condition  of 
the  bond  be  broken,  recover  the  full  amount, 
<fec.  But  as  to  what  shall  or' shall  not  entitle 
the  assignee  to  judgment,  or  enable  the  sher- 
iff to  show  a  breach  of  the  bond,  the  Act 
leaves  the  matter  precisely  where  it  stood  be- 
fore. So  far  from  being  as  it  is  alleged,  in 
affirmance  of  the  decision  of  the  Supreme 
Court,  in  the  case  of  Tittman  v.  Lansing,  it 
uses  the  choicest  words  to  preclude  that  infer- 
ence. 

If,  then,  I  am  correct,  that  recaption,  or 
voluntary  return  before  suit  brought,  was  a 
defense  to  the  sheriff,  it  was  also  to  the  pris- 
oner and  his  bail,  and  the  assignee  could  not 
have  judgment,  or  the  sheriff  show  a  breach, 
to  enable  them  severally,  under  that  Act,  to 
arrive  at  the  question  of  their  damages. 

2.  Should  the  statute  of  March,  1809,  be 
susceptible  of  the  construction  sought  to  be 
put  upon  it,  it  has  been  abrogated.  It  was 
passed  iu  March,  and  the  decision  of  Tittman 
v.  Lansing  was  made  in  February,  in  the  same 
year.  If  the  Legislature  meant  to  provide  the 
remedy  it  is  said  they  did,  it  must  have  been 
bottomed  on  the  sheriff's  supposed  liability  to 
the  creditor.  In  April,  1810,  they  passed  a 
law  securing  to  the  sheriff  his  common  law 
rights.  That  law  was  passed  long  before  the 
escape  in  this  cause,  and  yet  it  is  contended, 
notwithstanding  the  sheriff  was  not  liable  to 
the  creditor,  that  the  prisoner,  by  the  Act  of 
1809,  is  liable  to  the  sheriff  or  his  assignee. 
Although  the  Statute  provides  that  the  sheriff 
may  assign,  it  does  not  say  that  he  shall  assign 
the  bond,  and  it  is  in  vain  to  pretend  that  if 
the  construction  put  on  the  Act  of  1809  is  cor- 
rect, there  is  any  other  way  to  prevent  the 
sheriff  from  bringing  a  suit  in  his  own  name, 
and  pocketing  the  money,  than  to  consider  the 
Act  of  1810  as  a  virtual  repeal  of  that  of  1809, 
so  far  as  it  tends  to  give  the  sheriff  or  his  as- 
signees rights  which  are  not  founded  on  his 
liability  to  the  creditor.  To  say  that  the  sher- 
iff shall  be  indemnified,  and  still  have  a  right 
•58G*]  of  action,  for  an  act  *which  works  no 
possible  prejudice  to  him,  would  indeed  be 
41  monstrous." 

The  construction  of  statutes  always  has  been 
and  should  be  controlled  by  the  rules  of  the 
common  law.  Among  those  rules,  there  is 
none  more  fully  recognized  than  the  one  that 
' '  when  the  reason  of  the  law  ceases,  the  law 
also  ceases."  The  reason  of  the  Statute  of 
1809  must  have  been  the  alleged  responsibility 
of  the  sheriff ;  the  Statute,  therefore,  which 
removed  that  reason,  by  exonerating  the  sher- 
iff from  responsibility,  should  be  construed  to 
abrogate  the  provisions  of  the  previous  Act, 
and  this  rule  of  construction  is  supported  by 
innumerable  authorities,  as  :  "  Every  affirma- 
tive statute  is  a  repeal,  by  implication,  of  pre- 
cedent affirmative  statutes,  as  far  as  it  is  con- 
trary thereto,  for  leges  posteriores,  priores  con- 
trarias  abrogant."  (4  lust.,  48.)  Again,  "if 
a  former  Act  says  a  juror  shall  have  twenty 
pounds  a  year,  and  a  new  statute  afterwards 
enacts  that  he  shall  have  twenty  marks,  here 
the  latter  Statute,  though  it  does  not  expressly, 
yet  it  necessarily  implies  a  negative,  and  vir- 
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tually  repeals  the  former  ;  for  if  twenty  marks 
be  made  a  qualification  sufficient,  the  former 
Statute  which  requires  twenty  pounds  is  at  an 
end."  (1  Bl.  Com.,  89.) 

To  support  the  decision  of  Tillman  v.  Lans- 
ing, it  is  contended  that  the  Act  of  1809  was 
in  affirmance  of  it :  if  so,  the  additional  rights 
it  gives  the  sheriff  were  in  consequence  of  the 
liabilities  imposed  upon  him  by  that  decision. 
When,  then,  the  Legislature,  by  the  Act  of 
1810,  destroyed  that  supposed  liability,  such 
of  the  provisions  of  the  Act  of  1809,  as  went 
to  secure  him  against  them,  were  at  an  end, 
were  virtually  repealed. 

In  every  point  of  view,  therefore,  in  which 
I  have  been  able  to  consider  this  cause,  I  am 
necessarily  and  imperiously  led  to  the  conclu- 
sion, for  the  reasons  I  have  stated,  that  the 
judgment  of  the  Supreme  Court,  in  this  case, 
ought  to  be  reversed. 

All  the  other  Senators  present  (except  one) 
concurring  in  the  opinion  that  the  judgment 
of  the  Supreme  Court  ought  to  be  reversed,  it 
was  thereupon  ordered  and  adjudged  that  the 
judgment  given  in  the  Court  of  Common  Pleas, 
or  Mayor's  Court  of  the  City  of  Albany,  and 
the  judgment  given  in  the  Supreme  Court  af- 
firming the  same,  be  reversed  ;  that  the  said 
Ephraim  Mandell  take  nothing  by  his  plaint, 
and  that  he  be  in  mercy,  &c.,  and  further,  that 
the  *said  Ephraim  Mandell  pay  to  the  [*587 
said  John  W.  Barry  and  Samuel  Harbeck, 
their  costs  by  them  about  their  defense  in  the 
said  Mayors  Court,  &c.,  and  that  the  record, 
&c.,  be  remitted,  &c. 

Judgment  of  reversal. 

Cited  in— 8  Cow.,  640 :  21  Wend.,  229 ;  4  How.  Pr., 
298 ;  57  How.  Pr.,  113, 117  ;  5  Abb.  N.  C.,  365  ;  2  Mason, 
525. 


JOHN    RATHBONE    AND   JOHN   RATH- 
BONE,  JR.,  Appellants, 

v. 
JAMES  WARREN,  Respondent. 

1.  Surety — Not  Liable  where  Risk  is  Increased 
by  Party  who  is  to  Benefit  by  the  Suretyship — 
Bail  Exonerated,  when.  2.  Jurisdiction — In 
Equity  when  Remedy  is  Doubtful  at  Law — 
When  Gained  by  Cause  in  Equity  for  one 
Purpose.  Retained  Generally.  3.  Contracts 
— Parol  cannot  be  set  up  Against  Written. 

If  an  obligee  does  an  act  to  the  injury  of  the  sure- 
ty, or  varies  the  terms  of  the  obligation,  or  enlarges 
the  time  of  performance,  without  his  consent,  the 
surety  will  be  discharged.* 

Where  a  plaintiff  made  a  written  agreement  with 
the  defendant,  against  whom  he  had  obtained 
judgment,  and  who  was  about  going  to  sea,  that  he 
would  not  issue  out  execution  against  him,  for  the 

*Vide  Niblo  v.  Clark,  3  Wend.  Rep.,  24 ;  Clark  v. 
Niblo,  6  Wend.  Rep.,  236 ;  Ransom  v.  Keyes,  9  Cow. 
Rep.,  128;  Andrus  v.  Bealls,  Ibid.,  693;  Lathrop  v. 
Briggs,  8  Cow.  Rep.,  171 ;  Gorham  v.  Gale,  7  Ibid., 
739 :  Easton  v.  Talmadge,  2  Cow.  Rep.,  403 ;  Pain  v. 
Packard.  13  Johns.  Rep.,  174;  People  v.  Benner, 
Ibid.,  383;  Powell  v.  Waters,  17  Ibid,,  175;  Johns. 
Dig.  Title,  Chancery,  LVL,  Principal  and  Surety  ; 
Fulton  v.  Matthews,  15  Johns.  Rep.,  433;  The  Peo- 
ple v.  Foot,  19  Ibid.,  58 ;  Moahly  v.  Biggs,  Ibid.,  69, 
ante,  p.  312,  note  a. 


NOTE.— Principal  and  surety.   See  Walsh  v.  Bailie, 
ante,  180,  note. 
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purpose  of  fixing  the  bail,  until  after  a  certain  day. 
and  the  defendant  paid  the  plaintiff  a  sum  of  money 
in  consideration  of  this  indulgence,  and  this  ar- 
rangement was  without  the  knowledge  and  con- 
sent of  the  bail,  it  was  held  to  discharge  them.  And 
the  bail  being  fixed  at  law,  and  prosecuted  on  the 
recognizance,  it  was  held  that  a  court  of  equity 
might  afford  relief,  and  grant  a  perpetual  injunc- 
tion, the  remedy  at  law  being  doubtful. 

Where  a  court  of  equity  gains  jurisdiction  of  a 
cause  for  one  purpose,  it  may  retain  it  generally. 
Though  nothing  passes  between  the  bail  and  the 
plaintiff  in  a  cause,  yet  bail  are  considered,  by  act 
and  operation  of  law,  as  sureties,  and  are  entitled 
to  the  benefit  of  the  general  principles  relative  to 
sureties,  as  applicable  to  them. 

Citations— 2  Ves.,  Jr.,  543 ;  2  Bro.  Ch.  Cas.,  579,  582. 

ON  the  23d  October,  1809,  Warren,  the  re- 
spondent, filed  a  bill  in  Chancery  against 
Rathbone  &  Sou,  the  appellants.  The  bill 
stated  that  the  appellants,  in  the  Term  of  May, 
1808,  recovered  a  judgment  against  Jonas 
Warren,  in  the  Supreme  Court,  for  $1,435.07 
damages  and  costs,  and  that  the  respondent 
and  Aaron  Hand  were  special  bail  for  the  de- 
fendant in  that  suit.  Previous  to  the  com- 
mencement of  the  action,  Jonas  Warren,  on 
the  19th  January,  1808,  delivered  to  Rathbone 
&  Son  a  promissory  note,  made  by  Josiah 
Hatheway,  for  six  hundred  and  thirty -five  dol- 
lars and  twenty-seven  cents,  payable  to  Jonas 
Warren,  for  which  the  appellants  gave  a  re- 
ceipt, specifying  the  note,  and  that  when  paid 
it  would  be  on  account  of  the  contract  for  salt. 
The  action,  in  which  the  respondent  became 
special  bail,  was  brought  on  the  contract  for 
salt,  mentioned  in  the  receipt  ;  that  the  re- 
spondent knew,  when  he  became  special  bail, 
that  the  note  had  been  so  delivered,  to  be 
credited,  when  paid,  on  the  contract  for  which 
the  suit  was  brought.  That  during  the 
months  of  July  and  August,  1808,  various 
conversations  passed  between  the  respondent 
and  John  Rathboue,  Jr..  in  which  the  latter 
mentioned  the  judgment,  and  acknowledged 
that  Hatheway  had  left  property  with  the  ap- 
£>88*]  pellants,  *which  would  pay  part  of 
the  note,  and  which  would  be  credited  on  the 
judgment,  and  that  Hatheway  was  in  the 
Charleston  trade,  and  was  making  arrange- 
ments to  pay  the  note.  The  bill  furtherstated 
that  Hatheway,  at  the  time  the  note  was  de- 
livered to  the  appellants,  was  fully  able  to  pay 
it,  and  that  when  the  note  was  due,  John  Rath- 
bone,  Jr.,  acknowledged  that  it  was  good,  and 
said  it  would  be  paid  ;  but  no  credit  had  been 
given  on  the  judgment  on  the  note.  That  the 
respondent  was  informed,  and  believed,  that 
the  appellants  had  not  taken  any  measures  to 
collect  and  enforce  the  payment  of  the  note, 
and  it  was  then  doubtful  whether  he  was  able 
to  pay  the  note.  That  in  the  conversations 
above  mentioned  with  John  Rathbone,  Jr.,  he 
urged  the  respondent  to  make  some  payment 
on  the  judgment  against  Jonas  Warren,  which 
the  respondent  declined  ;  and  to  induce  him  to 
do  so,  John  Rathbone,  Jr.,  declared  to  the  re- 
spondent that  if  he  would  pay  one  hundred 
dollars,  the  said  appellant  would  discharge  the 
judgment,  would  take  the  notes  of  Jonas  War- 
ren and  give  Jiim  time  to  pav  the  balance  ;  that 
if  the  respondent  was  not  disposed  lo  pay  the 
one  hundred  dollars  then,  he  might  do  it  at 
any  time,  and  the  business  should  be  arranged 
us  above  stated,  when  Jonas  Warren,  who  was 
a  seafaring  man,  would  be  at  liberty  to  follow 
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his  occupation.  That  upon  the  respondent's 
saying  that  Jonas  Warren  would  not  be  able 
to  make  any  payment,  John  Rathbone,  Jr., 
answered  that  he  did  not  wish  to  take  ad- 
vantage of  the  bail,  but  hoped  the  respondent 
would  accept  the  proposition,  and  that  he 
would  at  any  time  settle  the  business  on  the 
same  terms. 

That  in  November,  1808,  the  respondent 
sent  one  hundred  dollars  to  the  appellants  by 
Jonas  Warren,  who  was  to  take  his  departure 
from  New  York  on  a  voyage,  relying  on  the 
assurances  of  John  Rathbone,  Jr.,  that  the 
judgment  would  be  discharged,  or  the  bail, 
at  least,  exonerated.  That  on  the  llth  of  No- 
vember, 1808,  Jonas  Warren  paid  to  John 
Rathbone,  Jr.,  one  hundred  and  one  dollars, 
who  gave  a  receipt  for  it,  and  a  writing,  by 
which  the  appellants  agreed  not  to  issue  execu- 
tion for  the  purpose  of  charging  the  bail,  un- 
til after  the  20th  February  then  next.  That 
on  receiving  the  writing,  the  respondent  was 
dissatisfied  with  it,  and  went  immediately  to 
New  York  to  see  John  Rathbone,  Jr.,  and  if 
he  refused  to  fulfill  his  engagement,  to  pre- 
vent the  departure  of  Jonas  Warren  ;  but  on 
his  arrival  at  New  York,  the  respondent  found 
that  Jonas  Warren  had  sailed  on  his  voyage  ; 
and  John  Rathbone,  Jr.,  admitted  that  he  re- 
ceived the  one  hundred  and  one  dollars  agree- 
able to  the  proposition  *made  to  the  [*589 
respondent  in  Albany,  and  assured  the  re- 
spondent that  he  might  rest  easy,  as  this  en- 
gagement would  be  strictly  kept,  though  he 
refused  to  release  the  judgment  or  discharge 
the  bail.  That  on  the  2d  May,  1809,  before 
Jonas  Warren  returned  to  the  State,  the  re- 
spondent was  arrested,  by  a  writ  issued  on  the 
recognizance  of  bail,  returnable  the  3d  day  of 
May,  in  the  Term  of  May.  That  Jonas  War- 
ren having  returned  after  the  term,  about  the 
1st  June,  the  respondent  applied  to  the  Su- 
preme Court,  on  affidavit,  for  leave  to  surren- 
der him,  in  exoneration  of  bail,  but  the  appli- 
cation was  refused,  on  the  ground  that,  by 
the  practice  of  the  court,  the  bail  were  so  fixed 
that  a  surrender  could  not  be  made.  That  the 
appellants  refused  to  release  the  respondent  as 
bail, or  to  credit  the  amount  of  Hatheway 's  note 
on  the  judgment,  but  were  pressing  the  suit 
against  the  respondent  :  and  the  bill  con- 
cluded with  praying  an  injunction,  and  for 
general  relief. 

To  this  bill  the  appellants  put  in  separate 
answers.  John  Rathbone,  Jr.,  in  his  answer, 
denied  that  he  ever  made  any  of  the  declara- 
tions, confessions,  acknowledgments  or  agree- 
ments, in  his  conversations  with  the  respond- 
ent, as  stated  in  the  bill.  He  staled  that  the 
note  of  Hatheway  was  taken  as  collateral  se- 
curity only,  for  the  money  due  on  the  salt 
contract.  That  Jonas  Warren,  being  about  to 
i  depart  on  a  voyage  to  some  foreign  port,  on 
\  the  llth  November,  1808,  called  on  the  said 
|  J.  Rathbone,  Jr.,  and  declared  his  intention 
of  departing  on  such  a  voyage,  and  offered  lo 
pay  the  appellants  one  hundred  dollars,  if  they 
would  extend  the  time  in  which  the  bail  of 
the  said  Jonas  Warren  were  obliged  to  sur- 
render him  ,  that  it  was  accordingly  agreed 
between  them  that  no  execution  should  be  is- 
sued, for  the  purpose  of  fixing  the  bail,  until 
after  the  20th  February  then  next  ;  and  the 
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following  writing  was  thereupon  given  to  the 
said  Jonas  :  "  We  do  hereby  agree,  that  we 
will  not  issue  execution  for  the  purpose  of 
fixing  the  bail  against  Jonas  Warren  on  a 
judgment  we  obtained  against  him  in  May 
last,  before  the  Supreme  Court  of  this  State, 
until  after  the  20th  February  next.  New 
York,  llth  Nov.,  1808.  John  Rathbone  & 
Son." 

As  the  opinion  of  the  court  turned  on  the 
operation  and  effect  of  this  written  agreement, 
and  the  facts  above  stated,  and  admitted  in 
the  answer  of  one  of  the  appellants,  it  is  un- 
necessary to  state  the  other  parts  of  the  an- 
swer, or  the  mass  of  evidence  contained  in  the 
depositions  taken  in  the  cause. 
£>OO*]  *After  hearing  the  cause  argued,  the 
Chancellor,  in  February,  1813,  pronounced 
his  decree  :  That  a  perpetual  injunction  issue 
to  restrain  the  appellants  from  enforcing  the 
judgment  mentioned  in  the  respondent's  bill, 
which  they  had  obtained  against  him  in  the 
Supreme  Court,  and  that  the  appellants  pay 
to  the  respondent  his  costs  to  be  taxed.  From 
this  decree  an  appeal  was  entered  to  this 
court. 

The  reasons  of  this  decree  were  thus  as- 
signed by 

THE  CHANCELLOR.  (After  stating  the  facts.) 
The  respondent,  by  becoming  bail  for  Jonas 
Warren,  acquired,  as  a  legal  incident  flowing: 
from  the  relation  in  which  he  had  placed  him- 
self with  Jonas  Warren,  as  his  bail,  a  right  of 
taking  his  person,  at  any  time,  comporting 
with  his  ojvn  views  of  obtaining  a  discharge, 
and  surrendering  him  in  his  exoneration,  prior 
to  his  becoming  fixed.  For  this  purpose,  a 
fair  deduction  from  the  relative  obligation  in- 
curred on  the  part  of  Jonas  Warren  was,  that 
he  should  do  no  act  by  which  he  might  im- 
pair the  security  of  his  bail,  or  withdraw  him- 
self beyond  the  jurisdiction  of  the  court,  with- 
out his  privity  and  consent. 

The  appellant,  John  Rathbone,  Jr.,  alleges 
that  Jonas  Warren  declared  his  intention  to 
undertake  a  voyage  to  some  foreign  parts.  To 
faciliate  that  object,  the  writing  set  forth  in 
his  answer  was  given,  and  the  appellants' 
right  of  issuing  execution  was  suspended. 

Hence  it  was  imposed  on  the  court  to  de- 
termine whether  the  appellants  had  so  essen- 
tially changed  the  respondent's  responsibility 
as  to  discharge  him  from  all  liability. 

By  the  departure  of  Jonas  Warren  to  for- 
eign parts,  he  deprived  his  bail  of  the  legal 
custody  of  his  person.  It  was  a  species  of  es- 
cape. It  deprived  them  of  the  exercise  of 
the  right  of  surrendering  him  when  they 
pleased.  It  exposed  him  to  numerous  con- 
tingencies, which  might  retard  his  return 
from,  or  fix  him  permanently  in  foreign  parts; 
to  the  hazard  of  shipwreck,  or  death,  under 
circumstances  which  might  render  it  imprac- 
ticable for  the  bail  to  show  it  in  their  dis- 
charge. 

These  circumstances  essentially  varied  the 
risk  of  the  bail,  and  as  well  miuht  a  plaintiff 
who  aided  a  defendant,  confined  on  his  execu- 
tion, to  escape,  maintain  a  suit  against  the 
sheriff  for  the  escape.  In  that  case,  not  a 
moment's  hesitation  could  be  admitted;  the  ac- 
tion would  clearly  not  lie. 
1104 


*The  law  on  the  subject  of  sureties  [*591 
is  well  settled,  that  a  court  of  chancery  will 
never  hold  sureties  liable  where  the  risk  is  in- 
creased by  the  act  of  the  party  to  whose  bene- 
fit the  suretyship  is  intended  to  inure. 

The  application  to  the  Supreme  Court,  on 
the  ground  on  which  relief  was  sought,  could 
not  operate  against  the  respondent.  It  might 
have  been  repelled  on  the  formal  rules  of  the 
court.  It  was  merely  on  a  collateral  subject, 
and  the  impracticability  of  obtaining  relief 
there,  was  a  valid  reason  for  resorting  to  the 
Court  of  Chancery. 

I  was,  therefore,  of  opinion  that  the  appel- 
lants ought  to  be  perpetually  restrained  from 
enforcing  their  judgment  against  the  respond- 
ent and  that  the  appellants  should  pay  his 
costs  to  be  taxed. 

Mr.  T.  Sedgwick.  for  the  appellants.  The 
written  agreement  wa*s  for  the  benefit  only  of 
the  bail.  It  was  merely  to  delay  the  issuing 
of  an  execution  to  fix  the  bail,  and  did  not 
prevent  the  appellants  from  issuing  any  other 
kind  of  execution.  It  was  for  the  sake  of  the 
bail  that  the  agreement  was  made.  It  did  not 
give  time  to  the  principal  ;  it  exposed  the  bail 
to  no  casualties,  but  was  so  far  favorable  to 
them  as  it  gave  them  a  longer  time  within 
which  to  surrender  their  principal.  Besides, 
the  agreement  was  made  with  the  privity  of  the 
respondent,  who  could  not,  therefore,  be  dis- 
charged by  it.  The  construction  given  to  this 
agreement  by  the  Chancellor  is  not  correct. 
In  no  case  is  a  surety  discharged,  unless  he  is 
prejudiced  by  the  transaction  between  the 
creditor  and  the  principal.  (1  Bos.  &  Pull., 
422  ,  7  Johns.  Rep.,  340  ;  2  Ves.,  Jr.,  540 ;  3 
Bro.  Ch.  Cas.,  1  ;  2  Caines'  Cas.  in  Er.,  1.)  If 
the  arrangement  made  is  for  his  benefit,  there 
is  no  reason  or  justice  in  his  claim  to  be  dis- 
charged. 

The  parol  agreement  set  up  in  the  bill  of  the 
respondent  is  wholly  denied  by  the  answer  of 
the  appellants,  and  is  not  proved  by  the  testi- 
mony taken  in  the  cause.  [Here  the  counsel 
entered  into  an  examination  of  the  evidence.] 

If  then,  he  observed,  the  respondent  was 
privy  to  the  agreement,  even  as  a  surety  to  be 
favored,  he  cannot  take  advantage  of  it.  It 
appears  that  he  advanced  ten  dollars  to  Jonas 
Warren  to  go  to  New  York,  with  a  view  to 
his  going  to  sea,  and  did  other  acts  to  facilitate 
his  departure,  and  to  carry  into  effect  the  writ- 
ten agreement. 

*Again,  the  respondent  having  sought  [*5O2 
his  relief  in  the  Supreme  Court,  without  pre- 
tending to  any  discharge,  it  is  evident  that  he 
never  considered  himself  discharged  by  that 
agreement.  He  could  clearly  have  availed 
himself  of  all  these  facts,  as  a  ground  for  his 
discharge  in  the  Supreme  Court.  (People  v. 
Janxen,~7  Johns.  Rep.,  382.)  The  defense  is 
the  same  at  law  as  in  equity.  And  where  the 
party  has  a  perfect  defense  at  law,  and  may 
have  defended  himself  there,  and  does  not, 
equity  will  not  relieve.  (Prec.  in  Chanc.,  221.) 
The  proceedings  at  law  are  conclusive. 

Mr.  Henry,  contra.  Sureties  are  favorites  of 
courts  of  equity,  and  are  not  to  be  held  be- 
yond the  precise  terms  of  their  agreement; 
and.  if  it  be  afterwards  varied  without  their 
assent,  they  are  no  longer  bound.  This  prin- 
ciple is  laid  down  and  illustrated  in  the  case 
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of  Ludlow  v.  Simonds,  2  Caines'  Gas.  in  Er.,1, 
particularly  in  the  opinion  delivered  by  Chief 
Justice  Kent,  who  supports  it  by  numerous 
authorities.  The  cases  of  Nesbit  v.  Smith,  2 
Bro.  Ch.  Cas.,  579,  Ex-parte  Smith  v.  Lewis, 

3  Bro.  Ch.  Cas.,  1;  Bees  v.  Berrington,  2  Ves., 
Jr.,  540,  and  Law  v.  The  East  India  Company, 

4  Ves.,  Jr.,  824,  833,   fully  establish  the  posi- 
tion that  any  act  of  the  obligee  which  may  in- 
jure the  surety,  or  any  alteration  of  the  agree- 
ment, or  enlargement  of  the  time  of  perform- 
ance, without  his  assent,  discharges  the  surety; 
and  where  the  obligee  was  guilty  of  a  laches, 
in  not  prosecuting  the  principal  after  a  default, 
as  it  was  his  duty  to  do,  this  was  deemed  to 
discharge  his  guaranty.     (People  v.  Jansen,  1 
Johns.  Rep.,  332.)    In  Livingston  v.    Bartles, 
4  Johns.  Hep.,  478,  where  the  conduct  of  the 
plaintiff  had  been  such  as  to  lull  the  bail  into 
security,  and  to  induce  them  to  suppose  that 
he  did  not  intend  to  look   to  them,  the  court 
allowed  a  surrender,  though  the  bail  were  ab- 
solutely fixed,  and  the   plaintiff  had  done  no 
act  to  impair  his  legal  rights. 

[The  counsel  then  went  into  a  particular  ex- 
amination and  discussion  of  the  parol  agree- 
ment and  evidence.] 

Again:  it  is  said  that  as  there  was  a  perfect 
remedy  at  law,  a  court  of  equity  had  no  juris- 
diction. But  it  was  doubtful  whether  the  re- 
spondent had  a  safe  defense  at  law ;  and  in 
case  of  doubt,  a  court  of  equity  has  jurisdic- 
tion. (1  Ves.,  Jr.,  417-424;  7  Johns.  Rep., 
338.)  The  appellants  were  called  on  to  ac- 
count, and  where  a  part  of  the  subject  is  cog- 
nizable in  a  court  of  equity,  that  court  will 
take  cognizance  of  the  whole  matter.  (7  Vin. 
Abr.,  395,  Decree,  C,  pi.  3.)  Again,  if  the 
matters  stated  in  the  respondent's  bill  were 
true,  there  was  a  fraud  on  the  part  of  the  ap- 
pellants ;  and  in  all  questions  of  fraud,  courts 
of  law  and  equity  have  concurrent  jurisdic- 
tion. (1  Johns.  Cas.,  493.)  Besides,  there 
had  been  no  trial  at  law,  at  which  the  respond- 
ent was  to  make  his  defense  ;  and  where  there 
593*]  is  no  *trial  or  verdict,  the  party  may 
elect  his  forum.  (1  Johns.  Cas.,  436.)  The 
respondent  had  clearly  a  right  to  go  into  a 
court  of  equity  for  a  specific  performance  of 
an  agreement,  which  a  court  of  law  might  not 
enforce.  (1  Bro.  Ch.  Cas.,  53;  1  Fonb.  Eq., 
bk.  1,  ch.  1,  sec.  8,  n.  1.) 

Even  if  this  court  should  be  inclined  to  de- 
cide against  the  respondent,  yet  he  is  entitled 
to  have  the  case  referred  to  a  master  in  order 
that  an  account  may  be  stated  as  to  Hat  he- 
way's  note.  Though  the  note  was  due,  the 
appellants  were  not  absolved  from  the  duty  of 
using  all  due  diligence  to  collect  the  money, 
which  was  the  purpose  for  which  they  took 
the  note.  (Berry  v.  Rukimton,  9  Johns.  Rep., 
121.) 

Mr.  A.  Van  Vechten,  Attorney-General,  in 
reply,  insisted  that  the  respondent  did  not 
stand  precisely  in  the  light  of  a  surety.  The 
appellants  hud  no  agency  or  volition  in  mak- 
ing him  bail  ;  but  he  became  so  by  the  force 
of  law.  If  the  respondent  is  a  surety,  he  is 
only  so  in  relation  to  Jonas  Warren,  tin;  prin- 
cipal. In  cases  of  suretyship  generally,  the 
surety  has  not  the  power  to  discharge  himself 
at  his  pleasure,  but  here  the  respondent  might, 
whenever  he  thought  proper,  have  surren- 
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dered  the  principal,  and  thereby  exonerate 
himself  from  all  responsibility.  In  the  case 
of  Livingston  v.  Bartles,  4  Johns.  Rep.,  478, 
the  Supreme  Court  did  not  interfere  on  the 
ground  that  the  terms  of  the  suretyship  had 
been  varied  without  the  consent  of  the  bail. 
They  merely,  in  exercise  of  their  equity 
powers  in  regard  to  bail,  enlarged  the  time  for 
surrender. 

As  to  the  allegation  of  any  connivance  be- 
tween the  appellants  and  Jonas  Warren,  to 
keep  him  out  of  the  way,  or  of  fraud  in  the 
substitution  of  the  written  contract  to  the 
parol  agreement,  it  is  not  warranted  by  the 
evidence.  The  parol  agreement  could  have 
no  force  against  the  subsequent  written  agree- 
ment. But  there  was  no  parol  agreement  con- 
cluded ;  there  was  a  proposition  only ;  and  the 
respondent  afterwards  sent  Jonas  Warren 
with  money,  and  to  conclude  the  agreement. 
This  was  a  sufficient  authority,  and  if  the 
agent  thought  proper  to  accept  a  written  agree- 
ment, the  respondent  can  avail  himself  of  no 
other. 

With  respect  to  relief,  the  rules  are  the  same 
in  law  and  in  equity.  The  respondent  sought 
his  rjlief  in  the  Supreme  Court,  and  they  did 
not  discover  any  just  grounds  on  which  it 
ought  to  be  given  ;  and  the  proceedings  have 
gone  on  in  that  court.  If  there  had  been  any 
fraud,  it  was  equally  a.  ground  of  defense  at 
law.  Admitting  that  the  party  may  elect  his 
forum,  we  say  that  the  respondent  did  elect 
his  forum,  and  not  having  succeeded  there,  he 
ought  not  to  be  allowed  to  resort  to  any  other. 

*As  to  the  appellants  being  account-  [*59-t 
able  for  Hatheway's  note,  the  receipt  shows 
that  it  was  taken  as  collateral  security  only ; 
the  money  when  paid  was  to  be  applied  to  the 
salt  contract ;  but  the  appellants  did  not  under- 
take to  collect  the  note,  nor  were  they  bound 
to  take  any  measures  for  that  purpose. 

SPENCER,  J.  Two  questions  arise  in  this 
case :  1.  What  is  the  nature  and  effect  of  the 
parol  agreement  set  up  by  the  respondent  ? 
2.  What  is  the  operation  of  the  written  agree- 
ment, as  it  respects  the  respondent  ? 

I  am  satisfied  that  the  decree  cannot  be 
maintained  on  the  verbal  agreement,  admit- 
ting even  that  such  an  agreement  was  made, 
and  that  the  respondent  sent  the  one  hundred 
dollars  by  Jonas  Warren,  to  be  paid  on  the 
faith  of  that  agreement  :  for  the  proposition 
or  agreement  was  not  valid  at  the  time  it  was 
alleged  to  have  been  made  with  one  of  the  ap- 
pellants ;  it  was  an  executory  agreement 
founded  on  no  consideration;  and  there  was 
a  lifiin  ftenitfinluv  to  the,  party,  who  was  at  lib- 
erty to  waive  or  execute  it.  Besides,  it  was 
not  assented  to  by  the  respondent,  who  had 
time  to  think  of  the  proposition,  and  execute 
the  agreement  or  not,  as  he  should  afterwards 
see  tit.  To  render  such  an  agreement  valid, 
both  parties  must  be  bound,  or  neither. 
When,  therefore,  Jonas  Warren  paid  the  one 
hundred  dollars  to  one  of  the  appellants,  he 
paid  it  on  the  faith  of  the  written  agreement 
which  he  accepted.  It  would  be  against  es- 
tablished principles  to  permit  a  parol  agree- 
ment to  be  set  up  against  a  written  stipula- 
tion. The  decree  must  rest,  therefore,  for  its 
support,  entirely  on  the  written  agreement. 

1165 


594 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1813 


This  agreement  is  dated  the  llth  of  Novem- 
ber, 1808,  and  was  given  without  the  knowl- 
edge or  assent  of  the  respondent.  It  stipu- 
lated that  no  execution  should  be  issued,  for 
the  purpose  of  fixing  the  bail,  on  the  judg- 
ment against  Jonas  Warren,  until  after  the 
20th  February  following.  It  was  admitted  in 
the  case,  and  was  proved  by  Jonas  Warren, 
that  when  the  writing  was  given  he  was  about 
going  to  sea.  and  did  actually  sail  a  few  days 
afterwards,  ;uul  that  he  paid  the  appellants 
the  one  hundred  dollars  as  an  inducement  to 
them  to  grant  him  this  indulgence.  The  re- 
spondent was  arrested  on  the  2d  May,  1809,  in 
a  suit  on  the  recognizance  of  bail,  and  Jonas 
Warren  did  not  return  to  this  State  until  about 
the  1st  June,  1809 ;  and  the  respondent  be- 
came fixed,  as  bail,  in  May  Term,  1809. 
595*]  *It  has  been  argued  that  James 
Warren,  the  respondent,  was  not  a  surety, 
within  the  principles  applicable  to  sureties. 
But,  though  there  was  no  communication  be- 
tween him  and  the  appellants,  yet  he  is  to  be 
considered,  by  act  of  law,  to  all  intents  and 
purposes,  a  surety.  On  his  becoming  bail,  to 
which  the  appellants  must  be  deemed  to  have 
assented,  he  undertook  that  the  principal 
should  pay  the  condemnation  money,  or  sur- 
render himself  to  prison,  or  that  he  would  do 
it  for  him. 

The  appellants,  who  are  to  be  treated  pre- 
cisely as  if  they  were  the  obligees  of  a  bond, 
have  thought  proper,  on  receiving  part  of 
their  debt  from  the  principal,  to  enter  into  a 
stipulation  not  to  proceed  against  him,  in  the 
only  useful  way  he  could  be  proceeded  against, 
as  he  appears  to  have  had  no  property,  until 
after  a  certain  day.  This  stipulation  undoubt- 
edly induced  the  principal  to  leave  the  State, 
and  the  situation  of  the  bail  was  thereby  ma- 
terially changed,  and  his  risk  greatly  in- 
creased. It  appears  to  me  that  on  principles 
of  good  faith  and  common  honesty  this  act 
must  be  deemed  to  have  exonerated  the  bail. 
In  the  language  of  Lord  Loughborough,  in 
Reesv.  Sernngton,  2  Ves.,  Jr.,  543,  the  appel- 
lants, by  this  stipulation,  "put  it  out  of  their 
power  to  perform  that  which  the  nature  of  the 
relation  between  the  surety  and  the  person  for 
whom  he  is  bound  requires.  It  is  a  breach  of 
the  obligation  in  conscience  and  honesty,  and, 
it  is  not  too  much  to  say,  of  that  obligation  in 
point  of  law."  And  His  Lordship,  in  that 
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case,  refused  to  ' '  try  the  cause,  by  inquiring 
what  mischief  it  might  have  done ;  for  that 
would  lead  to  a  vast  variety  of  speculations, 
upon  which  no  sound  principle  could  be 
built."  The  principle  adopted  in  the  decision 
of  that  case  was  that  there  could  be  no  trans- 
action with  the  principal  debtor  without  ac- 
quainting the  surety,  who  has  a  deep  concern 
in  it.  "you  cannot,"  says  His  Lordship, 
"keep  him  bound,  and  transact  his  affairs 
without  consulting  him."  Lord  Thurlow,  in 
Nesbitv.  Smith,  2  Bro.  Ch.  Cas.,  579,  582,  held 
nearly  the  same  language.  The  principle  of 
these  cases  appears  to  me  to  be  sound  and  cor- 
rect, and  the  facts  of  this  case  warrant  its  ap- 
plication ;  for  the  respondent  was  not  only  in- 
jured by  the  arrangement  with  the  principal, 
and  his  consequent  departure  from  the  State, 
and  not  returning  until  after  the  time  for  his 
surrender  had  passed,  but  this  arrangement 
was  made  entirely  without  his  assent. 

I  have  no  doubt  that  this  was  a  case  of 
equity  jurisdiction.  I  do  not  say  that  there 
was  no  defense  at  law,  but  the  remedy  was 
doubtful.  Besides,  the  respondent  had  a 
right  to  call  the  appellants  *into  a  [*59O 
court  of  equity,  to  account  for  the  money  re- 
ceived by  them  of  the  principal ;  and  it  is  a 
settled  rule  that  when  the  Court  of  Chancery 
has  gained  jurisdiction  of  a  cause  for  one  pur- 
pose it  may  retain  it  generally.  I  am  of  opin- 
ion that  the  decree  of  the  court  below  ought 
to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan 
eery  be  affirmed  ;  and  that  the  appellants  pay 
to  the  respondent  one  hundred  dollars  for  his 
costs  in  defending  the  appeal,  and  that  the 
record  be  remitted,  &c. 

Judgment  affirmed. 

Contract  of  surety.    Distinguished— 3  Wend.,  25. 

Cited  in— 8  Cow.,  174;  6  Wend. ,248;  15  Wend.,  332; 
7Paifire,  459:  10  Paige,  16;  73  N.  Y.,  216;  84  N.  Y.. 
239 ;  13  Abb.  Pr.,  104 ;  7  W.  Dig-.,  42 ;  9  Wall.,  32 :  2 
Cranch  C.  C.,  485. 

Equity  jurisdiction.  Distinguished  — 18  Johns., 
570. 

Cited  in-14  Johns.,  72 ;  17  Johns.,  389 ;  4 Cow.,  728 ; 
4  Johns.  Ch.,  290 ;  1  Paige.  92,  170 ;  1  N.  Y.,  217 ;  44 
N.  Y.,  531;  8  Hun,  405;  12  Barb.,  62  ;  31  Barb.,  74; 
7  How.  Pr.,  425 ;  20  How.  Pr.,  311,  426;  10  Abb.  Pr., 
37;  14  Abb.  N.  8.,  310;  4  Daly,  381 ;  5  Daly,  409;  6 
How.  (U.  S.),  120;  17  Wall.,  288;  1  Bald.,  409,  415,420; 
2  Wood.  &  M.,  30. 
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When  partners. 

Wetinore  v.  Baker.  776 

PAYMENT. 

By  note  ; 

Effect  on  precedent  debt. 

Putnam  v.  Lewis,  580 

PERJURY. 

See  CRIMINAL  LAW. 

PRINCIPAL  AND  SURETY. 

See  GUARANTY. 

Contract  of  suretyship  strictly  construed. 
Walsh  v  Bailie,  988 

Discharge  of  surety  ; 
Laches  of  officers  ;  of  State. 

People  n.  Jansen,  342 

PAYMENT. 

By  note  of  one  of  several  joint  owners  of 
ship  for  purchases  on  her  account ;  Dis- 
charge of  others ; 

Effect  of  receipt. 

Scfiemerhorn  v.  Loines,  334 

REAL  PROPERTY. 

See  COVENANT,   EXECUTORY    DEVISE, 
and  WILLS. 
Adverse  possession  ; 
Notice  of  unrecorded  deed ; 
Effect  of  ; 
Notice  to  agent ; 
Actual  possession  as  notice. 

Jackxon  v.  Sharp.  713 

Appurtenances ; 
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What  pass  as,  by  deed  or  devise. 

Jackson  v.  White,  46  <? 

Covenant  for  further  assurance  ; 
Object  of. 

Mitter  v.  Parsons,  788- 

Orant  of  lands  held  adversely  void. 

Jackson  v.  Wheeler,  981 

Implied  fees. 

Jackson  v.  Bull,  974 

Recitals  in  deeds ; 

May    be    contradicted     in    suits    between 
strangers,  or  between  strangers  and  parties 
to  deeds  ; 
Estoppel  : 

Parties  and  privies  cannot  contradict  such 
recitals. 

Overseers  of  New  Berlin  v. 

Overseers  of  Norwich,  1010 

Specific  performance  of  contract  to  convey  ;. 
Where  entire  performance  is  impossible  ; 
Vendee  may  compel  part  performance. 

Waters  v.  Travis,  837; 

REMAINDER. 

See  EXECUTORY  DEVISE. 

RELEASE. 

Joint,  and  joint  and  several  debtors  ; 
Release  of  one,  discharge  of  all. 

Rowley  v.  Stoddard,  299 

SALES. 

See  CONTRACTS. 
Possession  retained  by  vendor  ; 
Fraud  ;  Presumption  of  ; 
Conflict  of  authority. 

Sturtevant  v.  Bollard,  337 

SLANDER  AND  LIBEL. 

Malice  ; 

Proof  of  ; 

Subsequent  publications  to  one  charged  ; 

When  evidence  of  admissible. 

Thomas  v.  CrosweU,  318 

Words  actionable  per  se  ; 
Words  affecting  one's  profession. 

Foot  v.  Brown,  467 

SPECIFIC  PERFORMANCE. 
See  REAL  PROPERTY. 

STATUTE  OF  FRAUDS. 
See  CONTRACTS. 

SUBSCRIPTION. 

See  CONTRACTS. 

SURETY. 

See  PRINCIPAL  AND  SURETY. 

TENDER. 

Of  chattels  ; 

When  necessary  ; 

Time  falling  on  Sunday  ; 

Effect  of  ; 

Demand  ; 


When  necessary. 

Slingerland  V.  Morse,  

JOHNS.  REP.,  6,  7,  8,  9,  19. 
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TORTS. 
Trespass  ; 

Joint  trespassers,  Who  are. 
Bishop  v.  Ely, 

TRESPASS. 

See  TORTS. 

WIDOW. 

See  DOWER. 

WILLS. 

See  EXECUTORY  DEVISE. 
Construction  of ; 
JOHNS.  REP.,  6,  7,  8,  9,  10. 
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Changing  words. 

Jackson  v.  BlansTian,  50 

Devise  ; 

Charge  on  real  estate  ; 
Personal  liability  of  devisee  ; 
Remedies  of  legatee. 

Beecker  v.  Beecker,  262 

Where  devisee  has  absolute  power  of  alien- 
ation, limitation  over,  void. 

Jackson  v.  Bull,  917 

WAGER. 

Recovery  from  winner. 

McCullum  v.  Gourlay,  475 
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ABATEMENT— 8. 

See  Pleading,  9.    Tenants  in  Common. 
ABSCONDING  AND  ABSENT  DEBTORS— 7. 

1.  A  deposition  taken  before  trustees  appointed 
under  the  Act  for  Relief  Against  Absconding  and 
Absent  Debtors,  may  be  read  in  evidence  before 
referees,  nominated  under  the  same  Act.  after  the 
death  of  the  witness,  though  taken  by  the  trustees, 
in  the  absence  of  the  creditors ;  the  trustees  being 
considered  as  the  agents  of  both  parties. 

Cox  v.  Trustees  of  Pearce,  (298)    33O 

2.  The  court  may  inquire  into  the  merits  of  the 
controversy,  on  the  report  of  the  referees,  in  such 
case,  but  will  require  strong  grounds   to   induce 
them  to  set  aside  the  report. 

Id.  (Ib.)    330 

ACCESSION— 7. 
See  Property. 

ACT  OF  CONGRESS-10. 
See  Insolvent,  6,  7. 

ACT  FOR  THE  RELIEF  OF  DEBTORS,  WITH 

RESPECT  TO  THE  IMPRISONMENT  OF  THEIR 

PERSONS.    (24  sess.,  ch.  66.)-6. 

Where  a  person  in  custody  on  a  ca.  sa.  has  been 

discharged  under  the  Act  for  the  Relief  of  Debtors. 

with  Respect  to  the  Imprisonment  of  their  Persons 

(24  sess.  ch.  66),  the  plaintiff  may  issue  a  fieri  facias 

against   his  goods,  &c.,  at  any  time  afterwards, 

though  more  than  a  year  has  elapsed,  without  a 

previous  scire  facias  to  revive  the  judgment. 

Gonnigal  v.  Smith,  (106)    67 

ACT  TO  ENCOURAGE  THE  MANUFACTURING 
OF  WOOLEN  CLOTH,  WITHIN  THIS  STATE. 
(Sess.  31,  ch.  186)-8. 

1.  A  and  B  submitted  pieces  of  cloth,  of  their  own 
manufacture,  respectively,  to  the  judges  of  the 
county,  in  order  to  obtain  the  bounty  given  by  the 
Act  of  the  Legislature  (sess.  31,  ch.  186,  sec.  2),  and, 
at  the  time  of  the  submission,  A  promised  that  if 
the  cloth  presented  by  him  obtained  the  bounty,  he 
would  pay  the  one  half  of  the  bounty  to  B,  deduct- 
ing the  expense  of  procuring  it,  on  condition 
that  B  was  entitled  to  present  his  cloth,  it  having 
been  fulled  and  dressed  out  of  the  county,  but  in 
all  other  respects  manufactured  within  it,  in  the 
family  of  B ;  and  B  made  a  similar  promise  to  A  to 
pay  him  one  half  of  the  bounty  in  case  A  should  ob- 
tain it,  but  without  any  condition.  The  bounty 
was  adjudged  to  A,  and  B  brought  an  action  of  as- 
sumpsit  against  him,  to  recover  the  half.  It  was 
held  that  the  contract  being  made  after  the  manu- 
facture was  complete,  it  was  not  against  the  policy 
of  the  Act,  as  it  could  then  have  no  influence  on  the 
competition  between  the  parties.  To  entitle  a  party 
to  present  cloth,  in  order  to  obtain  the  bounty  giv- 
en by  the  second  section  of  the  Act,  it  is  not  requi- 
site that  it  should  be  fulled  and  dressed  in  the  same 
county  in  which  it  was  manufactured ;  but  it  is 
sufficient,  if  it  was  manufactured  in  the  family  of 
the  party  within  the  county. 

Briggs  v.  TiUotson,  (304)    549 

ACT  TO  LAY  A  DUTY,  &c.,  AND  FOR  REGU- 
LATING INNS  AND  TAVERNS.     (24  sess.,  ch. 
164.)— 6. 
1.  In  an  action  of  debt,  for  the  penalty  given  by  the 

Act  to  Lay  a  Duty,  &c.,  and  Regulating  Inns  and 
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Taverns  (24  sess.,  ch.  164),  if  the  defendant  pleads 
in  bar  a  former  conviction  for  the  same  offense, 
he  must  give  in  evidence,  to  support  his  plea, 
a  conviction  drawn  up  in  the  form  prescribed 
by  the  8th  section  of  the  Act  for  the  Recovery  of 
Debts  to  the  Value  of  Twenty-five  Dollars  (31  sess., 
ch.  304.) 

Beadleston  v.  Sprayue,  (101)  66 

2.  The  person  who  first  commences  a  qui  tarn  ac- 
tion for  the  penalty,  not  the  person  who  first  recov- 
ers judgment,  is  entitled  to  the  penalty. 

Id.  (2b.)    66 

ACTS  OF  THE  LEGISLATURE— 7. 

See  Statutes. 

ACTS  OF  THE  LEGISLATURE-8. 

Where  a  person  purchased  land,  at  a  sheriff's  sale, 
in  1774,  and  a  deed  was  delivered  to  a  third  person, 
to  be  delivered  to  the  grantee,  on  payment  of  the 
purchase  money,  and  the  purchaser  did  not  pay  the 
monev,  but  was  afterwards  attainted,  in  1779,  it  was 
held  that  the  State  could  not,  by  paying  the  money, 
perform  the  condition,  so  as  to  devest  the  estate  of 
the  original  debtor  or  his  heirs;  and  that  a  private 
Act  of  the  Legislature,  passed  on  the  petition  of  the 
judgment  creditor,  directing  the  land  to  be  sold, 
and  the  money  to  be  paid  to  the  creditor,  did  not 
take  away  the  right  or  interest  of  the  debtor,  or  of 
his  heirs,  or  affect  any  person  not  a  party  to  the  Act. 
Catlin  v.  Jacfawn,  ex  dem.  (in  error),  (528)  625 

See  Statutes. 

ACTS  OF  THE  LEGISLATURE— 9. 
See  Statute. 

ACTION.— 6. 
See  Joint  Debtors. 

ACTION— 7. 

1.  The  same  cause  of  action  is  where  the  same  evi- 
dence will  support  both  actions,  though  on  differ- 
ent writs. 

Rice  v.  King,  (20)    235 

2.  A  judgment  for  the  defendant,  in  an  action  of 
trespass  for  goods,  was  held  to  be  a  bar  to  an  action 
of  assumpsit,  before  a  justice  of  the  peace,  for  the 
same  cause. 

Id.  (Ib.)    235 

3.  A  parol  promise  to  pay  money,  as  a  gift, will  not 
support  an  action,  any  more  than  a  promise  to  de- 
liver a  chattel  as  a  gift. 

Pearson  v.  Pearson,  (26)    237 

ACTION— 8. 

1.  To  maintain  an  action,  as  for  a  deceit,  on  a  parol 
representation  as  to  the  credit  and  responsibility  of 
a  third    person,  the  plaintiff  must  prove    actual 
fraud  in  the  defendant.or  an  intention  in  the  defend- 
ant to  deceive  him  by  false  representations.  Deceit 
is  the  gist  of  the  action ;   and  though   the  advice 
given  be  rash  and  indiscreet,yet  if  there  is  no  ground 
to  infer  an  intent  to  deceive,  it  will  not  support  the 
action. 

Young  &  Otis  v.  Covil,  (23)    454 

2.  If  A  sets  fire  to  his  own  fallow  ground,  as  he  may 
lawfully  do,  which  communicates  to,  and  fires  the 
woodland  of  B,  his  neighbor,  no  action  lies  against 
A,  unless  there  was  some  negligence  or  misconduct 
in  him  or  his  servants. 

Clark  v.  Foot,  (421)    591 

See  Foreign  Judgment,  1.    Justice's  Court,  18. 
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ACTION— 9. 

1.  For  an  injury  to  personal  property  or  personal 
rights,  which  are  of  a  transitory  nature,  an  action 
may  be  brought  wherever  the  defendant  is  to  be 
found. 

Glen  v.  Hodges,  (67)    671 

2.  A  remitted  £500  to  B,  in  London,  to  pay  a  bill  for 
the  same  sum,  drawn  by  his  attorney,  C,  on  B,  pur- 
suant to  an  agreement  between  them.  The  bill  hav- 
ing been  presented  for  payment  before  the  funds 
reached  the   hands    of  B,   it    was    returned   pro- 
tested.   Afterwards,  another  bill,  drawn  also   by  C, 
as  attorney  of  A,  in  favor  of  D,  for  £112  10s.,  was 
presented  to  B.,  who  accepted  and  paid  it  out  of  the 
£500  which  had.  in  the  meantime,  come  to  his  hands. 
It  was  held,  that  though  the  £500  was  placed  in 
the  hands  of  B  for  a  specific  purpose,  yet  C  had  no 
right  of  action  against  D  to  recover  back  the  money 
so  paid  to  him,  but  must  look  to  the  other  parties 
to  rectify  the  mistake,  if  any  was  made. 

Dey  v.  Murray,  (171)    716 

See  Slaves.    Award,  4.    Agreement.    Assumpsit, 
2.    Freight.    Officer,  2, 3,  4, 

ACTION  AGAINST  JUSTICES— 6. 
See  Costs. 

ACTION  FOB  MONEY  HAD  AND  RECEIVED, 

&c.— 7. 
See  Pleadings,  7.    Evidence,  5. 

ACTION  FOR  MONEY  HAD  AND  RECEIVED, 

&C.-0. 

1.  Money  collected  under  a  regular  judgment  can- 
not be  recovered  back  in  a  new  suit,  on  the  ground 
that  evidence  has  since  been  discovered  of  a  good 
defense,  which  existed  before  the  judgment. 

White  v.  Ward,  (232)    743 

2.  Where  A  gave  a  promissory  note  to  B,  payable 
on  demand,  and  B,  two  years  after,  transferred  the 
note  to  C,  who  sued  A  and  recovered  the  amount, 
though  A  had  previously  paid  it  to  B ;  it  was  held 
that  A  having  neglected  to  set  up  the  payment  to 
B  as  a  defense  to  the  suit  of  C,  could  not  maintain 
an  action  for  money  had  and  received,  to  recover 
back  the  money  paid  to  B. 

Loomi*  v.  Pulver,  (244)    747 

3.  An  American   ship,    with   a  cargo  owned  by 
American  citizens,  sailed  from  England  for  New 
York,  the  2d  December,  1810,  before  the  proclama- 
tion of  the  President  of  the  United  States,  of  the  2d 
November,  1810,  was  known  there ;   and  arrived  at 
New  York  the  18th  February,  1811,  and  was  regular- 
ly reported  at  the  custom-house.    On  the  19th  Feb- 
ruary she  was  seized  by  the  collector  of  the  customs, 
for  a  breach  of  the  Non-intercourse  Acts,  and  libels 
filed  against  the  ship  and  cargo,  on  the  27th  Febru- 
ary.   After  the  Act  of  Congress  of  the  2d  March, 
18 II,  the  seizure  of  the  property  was  withdrawn, 
and  the  vessel  and  cargo  liberated,  as  far  as  the 
custom-house  and  its  officers  were  concerned ;  but 
they  were  detained  by  the  marshal,  who  refused  to 
deliver  them   up.  without  an  order  from  the  clerk 
of  the  District  Court  of  the  United  States.    The 
owners  paid  the  costs  of  the  attorney  of  the  district 
and  of  the  clerk  of  the  court,  who  refused  to  give 
such  order  for  the  delivery  of  the  property,  until 
his  fees  were  paid.    In  an  action  of  asaumpsit,  for 
money  had  and  received,  brought  by  the  owners 
a tr.iii ist  the  clerk,  to  recover  back  the  money  so 
paid,  it  was  held  that  the  vessel  and  cargo  were  not 
equitably  liable  to  condemnation,  and  the  seizure 
having  been  withdrawn,  the  owner  was  not  subject 
to  costs;  and  the  payment  of  them  not  bcinga  vol- 
untary act,  beingexacted  by  the  officer.  c<AnreufficH, 
aa a  condition  of  the  order  fora  rodelivery ;  the  ex- 
action of  them  was  illegal,  and  the  costs  might  be 
re-covered  back  in  an  action  of  Indebttatiu  awtumpiil, 
at  common  law. 

Clinton  r.  Strung,  (370)    8O4 

4.  Though  it  belongs  exclusively  to  a  court  In 
which  a  suit  has  been  originally  Instituted,  to  award 
costs;  yet  if  the  suit  be  discontinued,  for  want  of 
cause,  without  any  decision  of  the  court,  the  exac- 
tion of  costs  is  an  act  in  /MI*,  and  the  money  may 
In-  recovered  back  by  a  suit  against  the  officer,  In 
any  other  court  of  competent  jurisdiction. 

Id.  (/b.)    804 

5.  An  action  of  IntUbttatw  axmimi^it  for  money 
hud  and  received  lies  against  the  collector  of  the 
customs  of  the-  United  States,  to  recover  back  du- 
ties or  light  money,  wrongfully  demanded,  and  paid 
cornpulsorily,  or  in  order  to  obtain  the  clearance  of 
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the  vessel :  and  without  showing  any  notice  not  to 
pay  over  the  money. 

Ripley  v.  Gelston,  (201)    729 

See  Partnership,  2.    Agreement,  1.    Action,  2. 

ACTION  FOR  MONEY  HAD  AND  RECEIVED, 

&C.— 10. 
See  Aasumpstt,  15. 

ACTION  FOR  MONEY  PAID,  &C.-8. 
The  mere  giving  a  bond  for  the  debt  of  another,  is 
no  payment;  and  an  action  for  money  paid,  laid  out 
and  expended  for  the  use  of  the  defendant,  will  not 
lie,  unless  the  plaintiff  has  actually  advanced 
money. 

Gumming  v.  Hackley,  (202)    515 

ACTION  FOR  USE  AND  OCCUPATION— 6. 
Where  there  is  a  contract  for  the  purchase  of 
land,  under  which  the  purchaser  enters  into  posses- 
sion, but  afterwards  refuses  to  complete  the  pur- 
chase, the  vendor  cannot  maintain  an  action  for 
the  use  and  occupation  against  the  purchaser ;  but 
must  resort  to  his  action  of  trespass  and  ejectment, 
to  recover  the  menne  profits. 

Smith  v.  Stewart,  (46)    47 

ACTION  ON  THE  CASE-6. 

See  Deceit. 

ACTION  ON  THE  CASE-9. 

A  daughter  of  the  age  of  nineteen  years,  with  the 
consent  of  her  father,  .went  to  live  with  her  uncle 
and  aunt,  for  whom  she  worked  when  she  pleased, 
and  the  uncle  agreed  to  pay  her  for  her  work ;  but 
there  was  no  agreement  for  her  continuance  in  his 
house  for  any  time.  While  so  in  the  house  of  her 
uncle,  she  was  seduced  and  got  with  child,  and  im- 
mediately after  returned  to  her  father's  house, 
where  she  was  maintained,  and  the  expense  of  lying 
in  paid  by  him  ;  though  if  that  misfortune  had  not 
happened,  she  had  no  intention  of  returning  to  re- 
side with  her  father.  It  was  held  that  an  action  on 
the  case,  for  debauching  and  getting  his  daughter 
with  child,  peryuod  servitium  amisit,  was  maintain- 
able by  the  father,  against  her  seducer ;  the  father 
not  having  devested  himself  of  his  power  to  claim 
the  services  of  his  daughter:  and  the  supposed  rela- 
ion  of  master  and  servant  was  to  be  presumed,  from 
his  right  to  her  services,  arising  from  his  liability  to 
maintain  and  provide  for  her,  while  under  age. 

Martin  v.  Payne,  (387)    811 

ACTION  QUI  TAM— 6. 

The  person  who  first  commences  a  qui  tarn  action 
to  recover  a  penalty  given  by  a  statute,  attaches  to 
himself  a  right  to  the  penalty,  which  cannot  be 
devested  by  a  subsequent  suit,  brought  by  any  other 
common  informer ;  though  judgment  is  first  re- 
covered in  such  subsequent  suit,  and  though  the  Act 
declares  that  a  recovery  for  the  penalty  shall  be  a 
bar  to  all  prosecutions  for  the  same  offense;  for 
this  is  to  be  construed  to  mean  a  recovery  in  the 
suit  first  commenced. 

Beadteston  v.  Spraoiw,  (101)    66 

ACTION,  QUI  TAM,  &C.-7. 

In  an  action  qui  tfim,  on  the  7th  section  of  the 
"Act  to  Lay  a  Duty,  &c.,  and  for  Regulating  Inns 
and  Taverns"  (sess.  24,  ch.  164),  for  retailing  liquors 
without  a  license,  the  plaintiff,  though  he  states 
and  proves  several  distinct  ofl'enses,can  recover  only 
one  penalty. 

JFos/i/wrn  r.  jr/Hroj/,  (134)    274 

ACTION  QUI  TAM-S. 

1.  In  an  act  ion  TM  if  am, on  the  6th  section  of  the  Act 
Concerning  Slaves  (sess.  24th,  ch.  188),  it  was  held 
that  the  exception  in  the  clause  was  matter  of  ex- 
cuse to  the  defendant,  and  need  not  be  negatived  by 
the  plaintiff  in  his  declaration. 

Hart,  (pti  tarn,  r.  Cleift,  (41)    46O 

2.  In  an  action  by  a  common  informer,  on  the  L'd 
section  of  the  Act  to  Prevent  Usury  (sess.  10,  ch.  13), 
the  plaintiff  must  declare  sjx-cially,  and  state  the 
usury,  &<•.  The  general  form  of  declaring  mentioned 
in  the  Act.  is  given  only  to  the  borrower. 

Mttrrell,  (fiti  tain,  r.  Fu//«T,  (218)    52O 

ACTION,  Qlrl  TAM,  Ac.— 9. 

It  is  in  the  discretion  of  the  court,  under  the  stat- 
ute (86M.  11,  cb.  9,  aeo.  8),  to  allow  an  informer  or 
plaintiff  In  a  popular  action,  on  a  penal  statute,  to 
cotn|K)iind,  upon  such  terms  us  thoy  think  fit.  And 
it  is  a  general  rule,  in  thccxereise  of  this  discretion, 
to  require,  as  one  of  the  terms  of  granting  leave  to 
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compound,  that  the  moiety  of  the  penalty  given  to 
the  people  be  paid,  unless  under  special  circum- 
stances, when  leave  to  discontinue  on  payment  of 
the  costs  only  will  be  granted. 

Bradway,  Qiii  tarn,  Ac.,  v.  Le  Worthy,  (251)    75O 

ACTION,  QUI  TAM,  &C.-10. 

1.  Where  a  statute  inflicted  a  penalty,  the  one 
moiety  whereof,  when  recovered,  to  be  paid  into 
the  treasury  of  the  State,  and  the  other  moiety  to 
go  to  the  benefit  of  the  person  prosecuting  the 
same  to  effect;  it  was  held  that  a  payment  of  the 
penalty  to  the  person  prosecuting  would  discharge 
the  defendant,  though  the  plaintiff   had  no  right 
to  discharge  the  judgment,  or  compound  with  the 
defendant,  without  leave  of  the  court. 

Caswell,  qui  tarn,  &c.,  v.  Allen,  (118)    96O 

2.  A    husband   is   answerable   for  a   forfeiture 
under  a  penal  statute,  incurred  by  his  wife :    As 
were  the  wife,  in  the  absence  of  her  husband,  and 
without  his  consent,  sold  liquors  by  retail,  without 
a  license,  the  husband  was  held  liable  in  a  </" '  tarn 
suit  for  the  penalty  given  by  the  statute  (sess.  24, 
ch.  146). 

Hasbrouck  v.  Weaver,  (247)    1O18 

3.  In  a  suit  for  the  penalty  of  the  statute,  bef ore 
a  justice,  the  plaintiff  complained  as  well  for  him- 
self as  the  people,  &c.,  of  a  plea  that  the  defendant 
render  to  the  plaintiff  $25,  which  from  him  he  un- 
justly detained ;  this  was  held  to  be  substantially 
correct. 

Id.  (16.)    1018 

ADVERSE  POSSESSION-9. 
See  Ejectment,  2, 3, 4,  5,  6,  7.    Deed,  1, 2, 3. 

ADVERSE  POSSESSION— 10. 
See  Ejectment,  3,  8,  9. 10, 15, 17. 

AGENT— 6. 

1.  Where  a  person  receives  goods  as  an  agent  or  fac- 
tor, to  sell  for  another,  without  any  special  instruc- 
tions to  sell  for  cash,  and  not  on  credit,  he  may  sell 
on  credit,  for  the  period  usual  in  the  market ;  and 
in  case  he  sells  on  credit,  in  the  usual  manner,  and 
uses  due  diligence  to  ascertain  the  solvency  of  the 
purchaser,  he  will  not  be  responsible,  should  the 
vendee  prove  insolvent. 

Van  Alen  et  al.  v.  Vanderpool  et  al.,  (69)  55 
2.  Where  the  corporation  of  the  City  of  Albany, 
being  by  their  charter  invested  with  the  powers  of 
commissioners  of  highways,  to  regulate  streets,  &c., 
ordered  a  certain  road,  within  the  bounds  of  the  City, 
to  be  shut  up,  and  A,  pursuant  to  such  order,  as 
their  servant,  shut  up  the  road,  it  was  held  that 
he  was  not  liable  for  tne  penalty  given  by  the  Act 
Relative  to  Highways,  for  obstructing  the  road. 

BislMXV.Manafiela,  (84)    6O 

See  Authority.    Attorney. 

AGENT— 7. 

1.  An  action  may  be  maintained  against  an  agent 
who  has  received  money,  to  which  his  principal  has 
no  right,  if  the  agent  has  had  notice  not  to  pay  the 
money  over ;  and  in  some  cases,  without  such  no- 
tice, if  the  money  has  not  been  actually  paid  over. 

Hearsey  v.  Pruyn,  (179)    289 

2.  Where  the  owners  of  a  ship  authorized  the  mast- 
er to  sell  the  ship  in  the  same  manner  as  they  them- 
selves might  or  could  sell  her ;  and  the  master  sold 
the  ship,   and  at  the  time   of    sale    represented 
her  to   be  a  registered   ship,  when,   in   fact  she 
sailed  under  a  coasting  license  only ;  it  was  held 
that  the  master  being  a  special  agent  for  the  pur- 
pose of  the  sale,  the  owners  were  not  answerable 
for  the  false  representation  of  the  master,  who  ex- 
ceeded his  authority. 

Gibson  v.  Colt  et  al.,  (390)    363 

3.  A  power  to  sell  does  not,  of  itself,  give  the 
power  to  warrant  the  title  of  the  thing  sold. 

Id.  (Ib.)    362 

See  Chancery,  1,  2. 

AGENT-9. 

Notice  to  an  agent  not  to  pay  over  to  his  princi- 
pal, is  not  necessary,  where  the  payment  is  compul- 
sory, and  is  not  made  expressly  for  the  use  of  the 
principal. 

Ripley  v.  Gelston,  (201)    729 

See  Deed,  8.    Assumpslt.    Duties. 

AGENT-10. 

1.  Where  a  master  is  also  part  owner  of  the  ship, 

a  compromise  made  by  him,  boita  fide,  and  for  the 

benefit  of  all  concerned,  with  the  captors  of  the 

ship,  will  be  considered  as  having  been  made  by  him 
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in  his  character  of  agent  for  the  parties  interested, 
and  he  will  stand  on  the  same  ground  with  respect 
to  the  insurers  as  the  other  owners. 

WaddeU  v.  Col.  Ins.  Co.  (61)    935 

2.  Acting  as  a  clerk  to  a  merchant,   does  not 
authorize  the  signing  of  notes  by  the  clerk  in  the 
name  of  his  principal. 

Terry  v.  Fargo,  (114)    959 

3.  A  factor  or  consignee  apprising  his  principal 
of  the  sale  of  goods  consigned  to  him,  may  wait  to 
receive  directions  as  to  the  mode  of  remitting  the 
net  proceeds,  and  is  not  liable  to  an  action,  until  a 
default  on  his  part,  in  remitting  or  paying  the  pro- 
ceeds, according  to  the  orders  of  his  principal. 

Ferris  v.  Paris,  (285)    1O34 

4.  A  mere  agent  or  attorney,  not   having  any 
beneficial  interest  in  a  contract,  cannot  maintain 
an  action  upon  it,  in  his  own  name. 

Ounnv.  Cantine,  (387)    1O79 

5.  Where  A,  having  a  general  power  of  attorney 
to  collect  debts,  &c.,  in  the  name,  and  for  the  use  of 
B,  delivered  a  contract  to  an  attorney,  to  collect, 
who  gave  him  a  receipt  for  it,  generally,  as  for 
collection ;  it  was  held  that  A  could  not  maintain  an 
action  in  his  own  name  against  the  attorney,  for  the 
money  collected  by  him   on  the  contract  so  put 
into  his  hands. 

Id.  (ifo.)    1O79 

AGREEMENT— 6. 

1.  Where  an  agreement,  under  seal,  was  made  be- 
tween A  and  B  (as  attorneys  for  C)  and  D  for  the 
conveyance  of  land  to  D,  on  the  payment  of  a  cer- 
tain sum  of  money  by  D,  and  A  and  B  brought  an 
action  of  covenant,  in  their  own  names,  against 
D  for  a  breach  of  the  covenant ;  it  was  held  that  an 
agreement,  purporting  to  be  made  by  a  person,  as 
attorney  for  another,  is  void,  so  that  no  action  can 
be  maintained  on  it ;  and  that  if  the  agreement  was 
to  be  considered  as  made  with  C,  the  principal,  the 
action  should  be  in  his  name,  so  that,  in  any  way,  A 
and  B  could  not  recover. 

Bogart  et  al.  v.  De  Bussy,  (94)    63 

2.  Certain  articles  being  advertised  for  sale  at  pub- 
lic auction,  which  A  and  B  were  desirous  to  pur- 
chase, it  was  agreed  between  them  that  they  would 
not  bid  against  each  other,  but  that  A  should  buy 
the  articles,  and  afterwards  divide  the  same  equally 
with  B.  A  made  the  purchase,  but  refused  to  deliver 
to  B  the  one  half  of  the  goods.  In  an  action  brought 
by  B  against  A,  to  recover  one  half  of  the  profits 
arising  from   the  purchase,  it  was  held  that  the 
agreement  was  without  consideration  and  void,  and 
against  public  policy. 

Doolinv.  Ward,  (194)    97 

See  Religious  Society. 

AGREEMENT— 9. 

1.  In  September,  1803,  A  entered  into  an  agree- 
ment with  B,  to  sell  and  convey  to  him  a  certain 
piece  of  land.f  or  which  B  was  to  pay  to  him  $400;  $100 
on  1st  January,  1805 ;  $100  on  the  1st  January,  1806 : 
and  the  residue  in  two  years  thereafter,  and  the 
deed  was  to  be  executed  when  one  half  of  the  pur- 
purchase  money  was  paid,  &c.    At  the  time  of  the 
contract  there  was  a  j>rior  mortgage  on  the  land 
from  A  to  C,  dated  in  February,  1802,  and  registered 
in  July,  1802,  for  securing  the  payment  of  a  sum  of 
money,  in  five  annual  installments.    B  having  paid 
to  A  $83  on  the  contract  between  them,  brought  an 
action  of  assumpttit,  to  recover  back  the  money,  on 
the  ground  of  fraud.    It  was  held  that  the  mere 
fact  of  the  existence  of  the  mortgage,  at  the  time  the 
contract  was  made,  was  not  evidence  of  fraud,  so  as 
as  to  vacate  the  agreement,  and  give  B  a  right  to 
disaffirm  it ;  for  it  might  be,  that  A  would  have  paid 
off  the  mortgage  before  the  time  he  was  to  convey 
the  land  to  B,  so  as  to  give  him  a  good  title ;  and.  at 
least,  B  ought  first  to  h'ave  paid  the  one  half  of  the 
purchase  money,  and  so  put  himself  in  a  situation 
to  demand  a  deed,  before  he  charged  A  with  a  de- 
fault. 

Greenby  v.  Cheevers,  (126)    697 

2.  A  con  tract  or  agreement  to  sell  and  convey  land, 
upon  the  performance  of  certain  acts,  to  be  per- 
formed by  the  purchaser  at  a  future  period,  does  not, 
of  itself,  give  a  license  to  enter  on  the  land,  much 
less  a  license  to  enter  and  commit  waste,  by  destroy- 
ing the  timber. 

Cooper  v.  Slower.  (331)    786 

3.  Nor  does  an  agreement  made  with  one  of  sev- 
eral purchasers,  that  until  all  of  them  had  executed 
the  contract  of  purchase  and  a  certain  bond  for  the 
performance  of  its  covenants,  "  no  timber  should 
be  cut,  on  the  land,"  imply  a  license  to  the  pur- 
chasers, after  the  contract  and  bond  are  so  executed, 
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to  commit  waste,  by  cutting  and  carrying:  away 
timber. 

Id.  (Ib.)    786 

4.  The  most  that  can  be  implied  by  such  a  contract 
and  agreement,  is  a  permission  to  the  purchasers  to 
enter,  in  the  meantime,  as  tenants   at  will,  and 
occupy  the  land,  in  a  reasonable  manner,  as  tenants 
at  will  may  lawfully  do. 

Id.  (Ib.)    786 

5.  A  leased  a  farm  to  B,  and  in  an  action  by  B 
against  A  he  pleaded,  by  way  of  set-off,  a  demand 
for  pasturage,  founded  on  a  parol  agreement,  made 
at  the  time  of  the  lease,  that  B  was  not  to  use  the 
pasture  land,  without  allowing  A  for  it.    This  parol 
agreement  was  held  to  be  without  consideration 
and  void. 

Tryon  v.  Mooney,  (358)     799 

6.  Where  an  agreement  was  that  A  and  B  should 
sell  and  convey  to  C  a  parcel  of  land,  and  payment 
was  made  by  C  to  A,  who,  in  fact,  had  no  legal  title 
in  the  land  ;  it  was  held  that  B  could  not  afterwards 
object  to  such  payment,  but  it  was,  in  effect,  the 
same  as  if  paid  to  him. 

Waters  v.  Travis,  (450)    837 

See  Entry  on  Land.  Assumpsit,  2.  Chancery,  7, 8, 
fl,  10,  11,  12, 13. 

AGREEMENT-10. 

A  and  B,  having  entered  into  a  contract  with  a 
turnpike  corporation,  to  make  and  complete  a  cer- 
tain road,  afterwards  made  an  agreement  with  C 
41  to  let  him  have  a  share  of  the  profits,  if  any,  in 
making  the  second  ten  miles  of  the  road,  in  pro- 
portion to  the  help  he  afforded  in  completing  the 
same ;  the  one  half  of  it  to  be  taken  from  A's  part, 
and  the  other  from  B's  part."  It  was  held  that  this 
agreement  did  not  create  a  partnership  between  A 
and  B  and  C,  but  was  a  mode  only  of  paying  C  for 
his  help  and  labor ;  and  that  the  undertaking  by  A 
and  B  was  joint,  and  they  were  jointly  liable  to  C 
on  the  agreement.  And  where  a  sum  was  gratuit- 
ously subscribed  and  paid  by  the  inhabitants  to 
assist  A  and  B  in  completing  the  road,  it  was  held 
that  C  was  entitled  under  the  agreement  to  his  pro- 
portion of  such  sum ;  and  also  to  be  allowed  as  an 
advance  by  him,  for  the  board  and  lodging  of  the 
workmen  employed  by  A  and  B  on  the  road. 

Muzzy  v.  Whitney,  (226)    1 OO8 

ALBANY  CORPORATION-6. 

1.  An  action  of  wtsumpsit  was  brought  against  the 
•Corporation  of  Albany,  to  recover  the  amount  as- 
sessed by  a  jury  for  ground  to  widen  a  street,  pur- 
suant to  the  Act  (24  sess.,  ch.  153),  and  the  declaration 
set  forth  the  proceedings  of  the  Mayor's  Court,  and 
the  judgment  of  the  court  confirming  the  assess- 
ment :  the  defendants  pleaded  nwi  tiel  record,  on 
which  issue  was  Joined  :  and  after  a  trial  by  record, 
it  was  held  that  the  issue  was  immaterial,  and  a  re- 
pleader  was  awarded. 

Stafford  v.  Mayor  <tc.,  of  Albany,  (1)    33 

2.  After  the  assessment  of  damages  by  the  jury,  in 
such  a  case.and  tt  judgment  of  confirmation  thereon, 
the  Mayor's  Court  cannot  set  aside  the  assessment 
and  judgment,  on  the  ground  of  a  defect  in  the 
precept  for  aummouingajury. 

Id.  (Ib.)    33 

3.  Where  the  Corporation  of  the  City  of  Albany 
•ordered  a  certain  road,  within  the  bounds  of  the 
city,  to  be  shut  up,  and  A,  pursuant  to  such  order, 
as  their  servant  or  agent,  shut  up  the  road:  it  was 
held  that  the  City  of  Albany  was  not  within  the  Act 
to  Regulate  Highways  (24  sess.,  ch.  8«),  and  that  the 
Corporation,  by  the  charter,  being  invested  with  the 
power  of  commissioners  of  highways,  and  A  having 
acted  as  their  servant,  he  was  net  liable  to  the  pen- 
alty given  by  the  Act  Relative  to  Highways,  for 
•obstructing  the  road, 

BWtce  P.  Manxfleld,  (84)    6O 

ALBANY  CORPORATION-7. 

1.  The  Mayor's  Court  of  Albany,  in  executing  the 
power  granted  to  them  under  the  Act  of  the  4th  of 
April.   1H01  (24th  was.,  ch.  153,  sees.  13,21,  22),as  to 
taking  the  ground  of  any  person  to  widen  streets 
•&c.,  actf/un  commissioners,  and  not  judicially,  as  a 
court. 

Staffortl  r.  Mayor,  Jkc.,  nf  AUxiny,      (541)    412 

2.  The    power    must    be    strictly  pursued :   and 
after  the  court  have  affirmed  an  asstfwnent  made 
undcrthe  Act,  they  cannot  set  it  aside  for  any  cause, 
but  are  bound  to  pay  the  money  according  to  th«- 
afwasment. 

Id.  (Ib.)    412 

3.  No  formal  nxxml  is  necessary,  in  regard  to  the 
proceedings  under  the  Act ;  but  it  seems  they  may 
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be  removed  by  certtorari,  in  order  to  be  examined 
and  corrected  by  this  court. 

Id-  (Ib.)    41 

ALIEN— 9. 

Land  was  conveyed  to  P.,  an  alien,  under  the 
Act  of  the  2d  April,  1790  (sess.  21,  ch.  72),  and  his 
agent  leased  the  land,  by  a  parol  demise,  from  year 
to  year,  reserving  rent,  and  afterwards  took  a 
promissory  note  from  the  tenant,  for  the  arrears 
of  rent,  payable  to  P.  In  an  action  brought  on  the 
note,  by  the  administrator  of  P.,  it  was  held  void 
under  the  statute. 

Troup,  Adm'r,  v.  Muttender,  (303)    774 

ALIENS-6. 

Aliens,  though  freeholders  and  inhabitants  of  the 
the  town,  are  not  qualified  to  serve  as  jurors,  in  suits 
before  justices  of  the  peace,  as  they  are  not  "good 
and  lawful  men,"  within  the  meaning  of  the  stat- 
ute. 

Borst  v.  Beecker,  (332)    143 

ALIENISM— 7. 

Where  there  is  a  failure  of  inheritable  blood  by 
reason  of  alienism,  the  lands  do  not  escheat,  but  go 
to  the  next  heir  at  law. 

Jackson,  ex  dem.,  v.  Jackunn,  (214)    3O1 

ALIEN  ENEMY— 10. 

1.  Alien  enemies  resident  in  the  United  States  at 
the  time  of  war  breaking  out  between  their  own 
country  and  the  United  States,  or  who  come  to  re- 
side in  the  United  States,  after  the  breaking  out  of 
such  war,  under  an  express  or  implied  permission, 
may  sue  and  be  sued,  as  in  time  of  peace ;  and  it  is 
not  necessary,  for  that  purpose,  that  such  aliens 
should  have   letters   of   safe   conduct,    or   actual 
license  to  remain  in  the  United  States,  but  a  license 
and  protection  will  be  implied,  from  their  being 
suffered  to  remain,  without  being  ordered  out  of 
the  United  States,  by  the  executive. 

Clarke  v.  Morey,  (69)    939 

2.  Whether  an  alien  enemy,  residing  in  his  own 
country  at  the  time  war  is  declared,  and  at  the  time 
of  commencing  an  action  here,  can  maintain  such 
action.    Qucere. 

Id.  (Ib.)    939 

3.  Where  the  plaintiff  in  a  suit  becomes  an  alien 
enemy  after  judgment,  the  court  will  not,  on  mo- 
tion, stay  or  set  aside  the  execution. 

Buckley  v.  Lyttte,  (117)    96O 

4.  An  alien  enemy's  right  of  action  is  only  sus- 
pend during  the  war. 

Bell  v.  Chapman,  (183)    99O 

AMENDMENT-7. 

In  error  from  the  Court  of  Common  Pleas, 
this  court  aljowed  the  defendant  in  error  to  amend 
his  declaration,  on  paying  the  costs  in  the  court 
below,  subsequent  to  the  declaration  :  by  averring 
that  the  plaintiffs  in  error  were  partners,&c.,  and  the 
plaintiffs  in  error  were  allowed 20  days  after  service 
vice  of  such  declaration  to  pay  the  amount 
recovered  below,  without  costs,  or  to  plead,  and  if 
they  pleaded,  a  venire  de  HOPO  was  ordered,  return- 
able at  the  next  Circuit. 

Pease  et  al.  v.  Morgan,  (468)    388 

AMENDMENT-9. 

1.  An  execution  returnable  out  of  term  is  not 
void,  but  may  be  amended. 

Cramer  v.  Van  AMyne,  (386)    811 

2.  Aliter,  as  to  mesnf  process. 

Id.  (Ib.)    811 

See  Practice,  3. 

ANSWER  IN  CHANCERY-10. 
See  Chancery. 

APPEAL-9. 
See  Court  of  Errors. 

APPRENTICE— «. 

1.  Where  an  apprentice  is  employed  by  a  person, 
without  the  knowledge  or  consent  of  his  master, 
the  master  is  entitled  to  all  his  earnings,  whether 
the  person  who  employs  him  docs  or  docs  not  know 
that  he  is  an  apprentice  :  but  in  the  case  of  a  hired 
servant,  the  employer  must  have  notice  of  hta  being 
the  servant  of  another,  to  make  him  answerable. 

Jamr*  r.  Is  R<m  ft  al.,  (274)     1*3 

2.  When-  an  apprentice  ran  away  from  his  mas- 
ter In  New  York,  and  enten-d  on   board  of  a  ship, 
and  signed  articles,  by  which  he  engaged  to  ix»rform 
the  whole  voyage,  and  to  forfeit  his  wages  in  case 
of  desertion  or  embezzlement :  and  during  thelvoy- 
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a^e  he  deserted,  having  been  guilty  of  embezzle- 
ment ;  it  was  held  that  the  master  of  the  apprentice 
was  entitled  to  recover  his  whole  earnings  during 
the  time  he  was  on  board,  from  the  ship  owners, 
without  any  deduction  for  wages  advanced  to  the 
apprentice,  though  neither  the  master  of  the  ship, 
nor  the  owners,  knew  of  his  being  an  apprentice. 
James  v.  LeRoy  et  al..  (274)  183 

APPRENTICE— 8. 

1.  An  infant  cannot  be  bound  an  apprentice.unless 
he  is  a  party  to.  and  executes  the  deed  or  indenture. 
Where  the  father  of  an  infant  and  the  master 
executed  an  indenture,  binding  the  infant  to  the 
master,  it  was  held  that  the  indenture  (though  the 
father  was  bound)  was  not  binding  on  the  child ; 
and  that  the  infant  alone  could  take  advantage  of 
any  defect  in  the  indenture- 

In  re  ATDou'les,  (338)    557 

APPRENTICE-10. 

Where  in  an  indenture  of  apprenticeship,  it  was 
stated  that  the  apprentice  bound  himself,  with  the 
consent  of  his  father,  and  the  father  actually  signed 
and  sealed  the  indenture,  with  the  son  though  the 
father  was  not  named  in  the  indenture  as  a  party  ; 
it  was  held  that  the  father  was  bound  for  the  son, 
and  responsible  to  the  master,  in  case  the  appren- 
tice left  his  service  before  the  expiration  of  the 
term  fixed  by  the  indenture. 

Mead  v.  Billings,  (99)    952 


ARBITRATION— 9. 


See  Award. 


ARREST— 7. 


See  Practice,  9. 


ARREST— 8. 

1.  A  judge  is  not  liable  to  arrest  by  process  issuing 
out   of  his   own    court,    but   must   be   proceeded 
against  by  bill.   Whether  after  bail  is  put  in,  the  ar- 
rest and  proceedings  may  be  set  aside  on  motion  for 
irregularity,  must  depend  on  the  practice  of  the 
court.    This  court  will  not  interfere  with  the  pro- 
ceedings of  an  inferior  court  in  this  respect. 

In  re  W.  Livingston,  (351)    565 

2.  The  mere  delivery  of  a  ca.  sa.  to  a  sheriff,  is  not, 
ipso  facto  et  eo  instant  i,  an  arrest,  so  as  to  place  the 
defendant  in  custody  on  the  execution,  and  render 
the  sheriff  liable  for  an  escape. 

Tracy  et  al.  v.  Whipple,  (379)    576 

ARREST  OF  JUDGMENT-10. 

See  Practice,  3. 

ASSIGNMENT-9. 

A  gave  a  note  or  due  bill  to  B  in  the  following 
words:  "Due  to  B  $170,  value  received."  B  in- 
dorsed his  name  on  the  note,  and  delivered  it  to 
C,  who  afterwards  demanded  payment  of  the 
note  from  B,  who  did  not  show  him  the  note  or  the 
indorsement ;  nor  did  he  explicitly  state  that  the 
note  had  been  assigned  to  him ;  and  B  afterwards 

?aid  the  amount  to  A,  and  took  his  receipt  in 
all,  the  note  still  remaining  in  the  hands  of  C. 
In  an  action  brought  by  C  against  A,  in  the  name 
of  B,  it  was  held  that  there  was  not  sufficient  evi- 
dence of  notice  of  an  assignment  given  by  C  to  A, 
and  that  the  mere  indorsement  of  such  a  note  or 
paper  was  not,  of  itself,  conclusive  evidence  of 
an  assignment  of  it. 

Meghan  v.  Mm,  (64)    67O 

See  Sheriff. 

ASSIGNMENT— 10. 
See  Pleadings,  1.    Military  Lots,  3. 
ASSUMPS1T— 6. 

1.  In  an  action  of  assumpsit  against  the  corpora- 
tion of  Albany,  to  recover  the  amount  of  damages 
assessed  by  a  jury,  for  ground  of  the  plaintiff,  taken 
to  widen  a  street,  pursuant  to  the  Act  (34  sess.,  ch. 
153),  the  declaration  set  forth  the  proceedings  and 
judgment  of  the  Mayor's  Court,  and  the  defendant 
pleaded  mil  tiel  record,  on  which  issue  was  joined, 
it  was  held  that  the  issue  was  immaterial,  and  a  re- 
pleader  was  awarded. 

Stafford  v.  Mayor,  &c.,  of  Albany,  (1)    33 

2.  Where  there  is  a  contract  for  the  purchase  of 
land,  under  which  the  purchaser  enters  into  the  pos- 
session, but  afterwards  refuses  to  complete  the  pur- 
chase, the  vendor  cannot  maintain  an  action  of  as- 
eumpsit  for  use  and  occupation  against  the  pur- 
chaser. 

Smith  v.  Stewart,  (46)    47 
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3.  Assumpsit  is  the  proper  form  of  action,  where- 
there  is  a  warranty,  express  or  implied,  in  the  sale 
of  chattels ;  but  where  the  plaintiff  grounds  his  ac- 
tion on  deceit  or  fraud  in  the  sale,  and  not  on  a 
breach  of  the  contract,  the  deceit  or  fraud  must  be 
substantively  alleged  in  the  declaration,  otherwise 
no  proof  of  fraud  is  admissible. 

Evertson's  Executor  v.  Mites,  (138)    78 

ASSUMPS1T—T. 

1.  The  debt  of  a  person  discharged  under  the  In- 
solvent Act  is  due  in  conscience,  and  is  a  sufficient 
consideration  for  a  new  promise  to  pay  the  debt. 

Scoubm  v.  Eidord,  (36)    241 

2.  But  a  promise  by  the  insolvent  to  pay  the  debt 
when  he  is  able  without  distressing  his  family,  is- 
a  conditional  promise,  on  which  an  action  cannot 
be  sustained,  without  showing  that  the  defendant 
was  able  to  pay  without  distressing  his  family. 

Id.  (lb.)    241 

3.  Where,  in  an  action  of  assvr,i]:>nt,  the  plaintiff  in 
his  declaration  stated  that  the  defendant,  "in  con- 
sideration that  the  plaintiff  before  that  time  sold 
and  conveyed  a  certain  farm,  &c.,  to  the  defendant, 
the  defendant  then  and  there  undertook,"  &c.,  it 
was  held  that  the  count  was  not  sufficient  to  sus- 
tain the  action ;  the  promise  being  founded  on  a 
past  consideration,  and  it  not  being  alleged  that  the 
farm  was  conveyed  at  the  request  of  the  defendant. 

Comstock  v.  Smith,  (87)    258 

4.  Where  a  promise  is  founded  on  a  past  considera- 
tion, it  must  be  laid  to  have  been  done  at  the  re- 
quest of  the  party  promising,  or,  at  least,  it  must 
appear  that  he  was  under  a  moral  obligation  to  do 
the  act,  or  procure  it  to  be  done. 

Id.  (Ib.)    258 

5.  On  a  motion  in  arrest  of  judgment  in  an  action 
of  assumpsit,  the  promise  laid  in  the  declaration  is- 
presumed  to  be  an  express  promise. 

Beecker  v.  Beecker.  (99)    262 

6.  Where  a  landlord  distrained  the  goods  of  his  ten- 
ant for  rent  in  arrear,  and  A  signed  an  agreement  on 
the  back  of  his  inventory,  by  which  he  "  promised 
to  deliver  all  the  goods  contained  in  the  inventory, 
to  the  landlord,  in  six  days  after  demand,  or  pay  him 
$450,  being  the  amount  of  the  rent  due ;  it  was  held; 
that  this  was  an  original,  not  a  collateral  under- 
taking,  and  that  an  action  might  be  maintained 
against  A  for  a  breach  of  the  promise. 

Sltngerland  v.  Morse  et  at.,  (463)    386 

7.  Assumpsit  lies  against  a'  deputy-sheriff,  upon  an 
express  promise  to  pay  money  collected  by  him  on 
an  execution  to  the  plaintiff. 

Tuttle  v.  Love,  (470)    389- 

8.  But  the  plaintiff  must  prove  a  clear  and  absolute 
promise.    It  is  not  sufficient  that  the  deputy-sheriff' 
said  that  "he  would  pay  the  amount  of  the  judg- 
ment, but  not  the  costs  for  entering  a  rule  for  an  at- 
tachment," when  the  plaintiff  would  not  accept  the 
one  without  the  other. 

Id.  (lb.)  389- 

9.  If  one  party  does  not  accede  to  a  promise,  as- 
made,  the  other  party  is  not  bound  by  it. 

Id.  (Ib.)    389 

ASSUMPSIT—  8. 

1.  Where  A  applied  to  B  for  goods  on  credit,  and  B 
refused  to  let  him  have  them  without  security,  on 
which  A  drew  a  promissory  note  for  the  amount, 
under  which  C  wrote,  "  I  guaranty  the  above ; " 
and  the  goods  were  thereupon  delivered,  this  wa» 
held  to  be  a  collateral  undertaking  of  C,  but  that 
there  was  no  necessity  for  any  distinct  considera- 
tion passing  directly  between  B  and  C,  for  being  all 
one  entire  transaction,  the  delivery  of  the  goods  to- 
A  supported  the  promise  of  C  as  well  as  the  prom- 
ise of  A,  and  that  the  words  "  value  received  "  in 
the  note  were  sufficient  evidence  of  a  considera- 
tion, on  the  face  of  the  writing ;  but  if  any  doubt- 
existed,  parol  evidence  was  admissible,  to  show  the 
consideration,  or  that  it  was  one  original  and  entire 
transaction. 

Leonard  v.  Vredenburgh,  (29)    456 

2.  A.  an  overseer  of  the  poor,  had  the  management 
and  control  of  the  property  of  B,  a  pauper,  and  re- 
ceived moneys  belonging  to  her,  in  consideration  of 
which  he  promised  C  to  pay  him  a  debt  due  to  him 
from  B.    This  was  held  a  valid  undertaking,  it  be- 
ing an  express  promise  in  writing,  and  founded  on 
a  valuable  consideration. 

Huttyv.Rathbone,  (148)    497 

3.  In  an  action  of  assumpsit,  brought  by  A  against 
B,  the  defendant  may  set  off  a  bond  given  by  A  to 
C  and  assigned  by  C  to  B  before  the  commence- 
ment of  the  suit. 

Tuttle  v.  Bebee,  (152)    498- 
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4.  A  gave  a  promissory  note  to  B,  payable  in  sixty 
days,  and  in  consideration  that  C,  at  the  request  of 

A,  would  also  sign  the  note,  as  surety,  A   under- 
took and  promised  to  take  up  the  note  when  it  be- 
came due,  and  to  indemnify  C,  and  save  him  harm- 
less from  all  damages   and  costs  which  he  might 
sustain  by  reason  or  his  signing  the  note,  &c.,  and  A 
did  not  take  up  the  note,  &c.;  but  C  was  sued  by  B, 
who   recovered  judgment   against  him,  on   which 
C  was  taken  in  execution  and  committed  to  prison. 
In  an  action  of  assumpxit  brought  by  C  against  A, 
the  latter  pleaded  that  C  was  discharged  from  his 
imprisonment  under  the  execution,  by  virtue  of 
the  Act  for  the  Relief  of  Debtors,  &c.,  and  had 
never  paid  the  note,  or  the  judgment  against  him,  | 
or  any  part  thereof,  &c.  On  demurrer,  the  plea  was  ! 
held  bad,  and  that  the  plaintiff  was  entitled  to  re- 
cover on  the  promise  to  indemnify. 

Powell  v.  Smith,  (249)    53O  j 

5.  A  and  B  submitted  pieces  of  cloth,  of  their  own  I 
manufacture,  respectively,  to  the  judges  of  the 
county,  in  order  to  obtain  the  bounty  given  by  the 
Act  of  the  Legislature  (sess.  31,  ch.  186,  sec.  2) ;  and 
at  the  time  of  the  submission,  A  promised  that  if 
the  cloth  presented  by  him  obtained  the  bounty,  he 
would  pay  one  half  of  the  bounty  to  B,  deducting 
the  expense  of  procuring  it,  on  condition  that  B 
was  entitled  to  present  his  cloth,  it  haying  been 
fulled  and  dressed  out  of  the  county,  but  in  all  other 
respects  manufactured  within  it,  in  the  family  of 

B,  and  B  made  a  similar  promise  to  A  to  pay  him 
one  half  of  the  bounty  in  case  A  should  obtain  it. 
but  without  any  condition.    The  bounty  was  ad-  i 
judged  to  A,  and  B  brought  an  action  of  assnmpsit  I 
against  him,  to  recover  the  half.    It  was  held  that  i 
the  promise  of  B  to  A  was  a  sufficient  considera- 
tion for  the  promise  of  A  to  B. 

Brlggs  V.  TUlotfion.  (304)    549 

6.  Where  A  promised  to  pay  a  debt  barred  by  the 
statute  of  limitations,  in  certain  specific  articles,  it 
was  held  that  the  promise  was  conditional,  and 
that  the  plaintiff  was  bound  to  show  that  he  of- 
fered, and  was  ready  to  receive  the  specific  articles. 

Bush  v.  Barnard,  (407)    586 

ASSUMPSIT- 9. 

1.  Assumpslt  lies  against  a  collector  of  the  cus- 
toms, to  recover  back  light  money,  wrongfully  de- 
manded, and  paid  compulsorily,  or  in  order  to  ob- 
tain a  clearance,  which  was  refused,  until  the  money 
was  paid,  without  showing  any  notice  to  the  collec- 
tor not  to  pay  over  the  noney  to  the  government  of 
the  United  States. 

Ripleu  et  al.  v.  Gelston,  (201)    729 

2.  A  sued  B  on  a  written  engagement,  promising, 
if  C  did  not  pay  A  for  the  goods  delivered  to  him.  on 
the  recommendation  of  B.  B  would  be  responsible 
for  the  amount.    C  failing  to  pay,  A  sued  him  for 
the  goods,  and  recovered  judgment,  on  which  exe- 
cution was  issued,  and  returned  nufla  hona,  by  the 
officer;  but  under  circumstances  which  were  sup- 
posed to  make  the  officer  liable  for  the  debt.    A 
afterwards  sued  B  on  his  undertaking,  and  B  set  up 
the    proceedings,    &c.,  against    C   in   his  defense. 
It  was  held  that  C  was  liable  on  his  promise  to 
A,  and  that  the  matter  set  up  in  defense  was  no 
discharge  ;  that  A  having  prosecuted  Cto  judgment 
and  execution,  without  effect,  was  not  bound  to  go 
further  and  prosecute  the  officer  for  his  supposed 
liability. 

Leonard  v.  Giddings,  (355)    797 

ASSUMPSIT-W. 

1.  Where  a  plaintiff  declares  on  a  special  agree- 
ment, and  also  on  the  common  counts,  he  may  at 
the  trial  waive  the  special  agreement,  and  proceed 
on  the  common  counts :  and  where  the  evidence  is 
sufficient  to  Rupi>ort  the  general  count,  supposing 
he  had  not  declared  on  a  >i"-i-ial  agreement,  the 
plaintiff  is  entitled  to   recover   on   such    general 
count,   without  any  attempt  to  prove  the  agree- 
ment. 

LiiniiiK.i'lul,  r.  Lirinu*tnn,  (3ft)    924 

2.  It  seems  that  the  defendant  may,  in  such  caw, 
give  the  special  agreement  in  evidence,  in  order  to 
lessen  the  (pifintum   of   damages;    but    if  offered 
merely  to  defeat  the  action,  by  showing  a  failure 
of  performance  on  t  he  part  of  the  plaintiff,  it  is  im- 
material, and  may  be  rejected. 

1<I.  (Ih.)    924 

3.  The  news  of  a  church  were,  by  a  vote  of  the 
congregation,  sold  at  auction,  free  of  rent,  for  the 
purpose  of  raising  money  to  complete  the  building. 
A  purchased  a  pew,  of  which  he  continued  in  pos- 
session  for  several   years,    without    any    lease   or 
other  agreement  as  to  the  IHJW  or  rent.     In  an 
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action  of  assumpsit,  brought  by  the  trustees  against 
A  to  recover  his  proportion  of  the  assessments  laid 
by  the  corporation  on  the  pews,  in  order  to  defray 
the  salary  of  the  minister,  it  was  held  that  A  was 
not  liable  on  any  implied  a&nunpsit ;  and  the  trus- 
tees having  no  power  to  make  assessments  in  person- 
am.  A  was  not  liable  personally  unless  some  con- 
tract or  promise  to  pay  was  shown. 

Trustees  of  the  Preshj/terian  Congre- 
gation v.  Quachenbush,  (217)    10O5 

4.  Where  A  being  bound  to  indemnify  B  in  a  cer- 
tain suit  in  which  he  was  arrested,  requested  C  to 
become  special  bail  for  B,  and  promised  to  indem- 
nify him,  it  was  held  to  be  an  original  undertak- 
ing by  A,  and  that  C  was  entitled  to  recover  against 
him  the  expense,  he  had  been  put  to  in  endeavoring 
to  obtain  a  surrender  of  B. 

Harrison  v.  Sawtel,  (242)    1016 

5.  A  written  promise  to  pay,  founded  on  a  past 
consideration,  may  be  good,  it  the  past  services  are 
alleged  to  have  been  done  on  request ;  and  if  not  so 
laid,  a  request  may  be  implied  from  the  beneficial 
nature  of  the  consideration,  and  the  circumstances 
of  the  case. 

Hicks  v.  Burhans,  (243)    1016 

6.  A  promised  to  pay  B  two  dollars  a  year  for  his 
services  as  a  minister  in  a  certain  church,  and  hav- 
ing paid  for  several  years,  half  yearly,  it  was  held 
to  be  a  valid  promise,  for  the  jury  might  infer  that 
it  was  a  promise  to  pay  half  yearly. 

Mttnre  v.  Ffar,  (244)    1O17 

7.  Where  A  told  B  that  he  might  go,  pass,  and  re- 
pass,  w  ith  his  teams,  over  the  land  of  A,  and  A  after- 
wards shut  up  the  fence,  so  that  B  could  not  pass ; 
it  was  held  to  be  a  mere   gratuitous   license   or 
promise,  on  which  no  action  could  be  maintained 
byB. 

Dexter  v.  Hazen,  (246)    1O17 

8.  No  action  lies  by  a  physician  for  medicine  ad- 
ministered to,  and   attendance  on  a  slave,  without 
the  knowledge  or  request  of  the  master,  in  a  case 
not  requiring  instant  and  immediate  assistance. 

Dunharv.  Williams,  (249)    1O1» 

9.  But  it  seems  that  if  medical,  or  other  assistance, 
be  rendered  to  a  slave,  in  a  case  of  such  pressing 
necessity  as  not  to  admit  of  a  previous  application 
to  the  master,  the  person  rendering  the  assistance 
would  be  entitled  to  an  action  to  recover  a  compen- 
sation from  the  master,  on  the  implied  a&mmpftit, 
arising  from  the  legal  obligation  of  the  master  to 
make  the  requisite  provision  for  his  slave. 

Id.  (Ib.)    10l» 

10.  V.,  a  collector  of  taxes,  called  at  the  house  of 
B.  for  his  tax,  and  finding  him  absent,  V.  afterwards 
paid  the  tax  to    the    State   Treasurer,    and    then 
brought  an    action    of   (uowmpsU,  against    B.    for 
money  paid,  &c.,  to  recover  the  amount.    It  was 
held  that  this  being  a  voluntary  payment  by  V. 
without  the  request   of   B.,    and    no   subsequent 
promise  to  repav,  the  action  was  not  maintainable. 

Beach  v.Vandtnburgh,  <36l)    Jocr 

11.  In  a  suit  brought  by  a  person  who  was  a  col- 
lector of  taxes,  to  recover  the  tax  of  the  defendant, 
the  assessment  roll  in  which  the  defendant  was 
rated,  and  the  warrant  to  the  plaintiff  as  collector, 
are  not  sufficient  evidence  to  support  the  action. 
The  plaintiff  ought  to  show,  at  least,  a  previous  de- 
mand of  the  tax  and  default  of  payment. 

Tfiontpson  r.  Gardner.  (404)    1O86 

12.  But  whether  a  collector  of  taxes  can,  even 
after  the  demand  of  the  tax  and  a  default,  bring  an 
action  for  the  tax.    Oiuvre. 

Id.  (Ib.)    1086 

13.  Where  A  set  up  a  mark  to  shoot  at,  and  it  was 
aerreed  between  them  that  B  should  pay  A  twenty- 
five  cents  for  every  shot  he  fired,  but  if  B  hit  the 
mark  then  A  should  pay  him  twenty  dollars,  it  was 
held  to  hi-  a  legal  contract,  and  that  B  having  hit 
the  mark,  might   maintain  an  action  against  A  to 
recover  the  twenty  dollars. 

Campbell  r.  Richardson,  (40ti)    1O87 

14.  W.  sold  a  farm  to  P.,  and  in  part  of  the  con- 
sideration money,  P.  gave  his  bond  binding  him- 
self to  pay  certain  debts  and  judgments  against  W., 
and  also  debts  due  from  W.  to  (J.  and  S.,  attorneys, 
for  costs ;  and  P.  wrote  to  G.  and  S.  that  by  arrange- 
ment with  \v.  he,  P.,  waa  to  be  accountable  to  G. 
and  S.  for  the  debt  due  from  W.     In  an  action  of 
rtjwioiijwi'/  by  (J.  and  S.  against  P.,  it  was  held  that 
the  assumption  of  P.  was  valid,  and  not  within  the 
statute  of  frauds,  twlng  founded  on  a  distinct  con- 
sideration :  but  that  the  promise  being  to  (J.  and  S. 
jointly  did  not  apply  to  debts  due  from  W.  to  either 
of  them,  individually. 

Gold  V.  Phillips.  (412)     108f> 

15.  In  an  action  for  money  had  and  rewired  to 
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recover  back  money  deposited  with  a  stakeholder, 
as  a  bet  on  a  horse-race,  under  the  Act  (sess.  25,  ch. 
44),  the  defendant  cannot  set  up,  in  his  defense,  that 
he  has  paid  over  the  money  to  the  winner  without 
notice. 

Simmons  r.  Borland.  (468)    1114 

See  Pleadings,  7. 

ATTAINDER-10. 
See  Mortgage,  6. 

ATTAINDER  AND  CONFISCATION— 8. 

1.  By  the  Act  of  Attainder  and  Confiscation,  of  the 
22d  October.  1779,  a  mere  condition  did  not  become 
forfeited  so  as  to  vest  in  the  people  of  the  State 
the  right  to  perform  it. 

Catlin  v.  Jackson,  ex  dem.,  (520)    625 

2.  Where  a  person  purchased  land  at  a  sheriff's 
sale,  in  1774,  and  a  deed  was  delivered  to  a  third 
person,  to  be  delivered  to  the  grantee,  on  payment 
of  the  purchase  money,  and  the  purchaser  did  not 
pay  the   money,  but    was,  afterwards,  attainted, 
and  his  estate  confiscated  in  1779,  it  was  held  that  the 
State  could  not,  in  1788,  by  paying  the  money,  per- 
form the  condition,  or  devest   the   estate  which 
remained  in  the  original  debtor  or  his  heirs. 

Id.  (Ih.)    025 

ATTORNEY— 6. 

1.  Where  an  attorney  undertakes  to  appear  for  a 
party  in  a  cause,  the  court  will  look  no  further  as 
to  his  authority. 

Jackson,  ex  dem.  Smith  et  al.,  v.  Steiv- 
a-rt.  (34)    43 

2.  Whether  the  attorney  for  the  plaintiff  on  record 
has  power  to  discharge  the  defendant  from  custody 
on  execution,  or  to  acknowledge  satisfaction,  with- 
out payment  of  the  debt,  dubitatur. 

Crar\i  v.  Turner,  (51)    49 

3.  Where  an  agreement,  under  seal,  was  made  be- 
tween A  and  B  (as  attorneys  for  C)  and  D,  and  A  and 
B  brought  an  action  in  their  own  names  against  D 
for  a  breach  of  covenant,  it  was  held  that  an  agree- 
ment, purporting1  to  be  made  by  a  person  as  attor- 
ney for  another,  was  void :  and  that  if  it  was  to  be 
considered  as  an  agreement  with  C,  the  principal, 
then  the  action  should  have  been  in  his  name,  so 
that,  in  either  way,  A  and  B  could  not  recover. 

Bogart  et  al.  v.  De  Bussy,  (94)    63 

4.  Where  an  attorney,  different  from  the  attorney 
on  record  in  the  original  suit,  issues  a  seire  facias 
to  revive  the  judgment,  there  is  no  need  for  leave  of 
the  court  to  change  the  attorney ;  a  scire  facias  be- 
ing considered  a  new  action,  and  requiring  a  new 
warrant  of  attorney. 

Gonniyal  v.  Smith,  (106)    67 

5.  An  attorney  of  this  court  appeared  for  a  defend- 
ant, against  whom  a   writ   had   issued,  but    was 
not  served,  and,  without  his  authority,  confessed 
judgment,  which  was  entered  up  in  vacation  :  it  I 
was  held  that  the  judgment  was  regular. 

Denton  et  al.  v.  Noyes,  (298)    131 

6.  An  appearance  by  an  attorney  of  the  court,  with- 
out a  warrant,  is  good  as  to  the  court :  but  the  de- 
fendant has  his  action  against  the  attorney. 

7.  Aliter,  if  there  be  any  fraud,  or  collusion  be- 
tween the  attorney  of  the  plaintiff  and  the  attorney 
for  the  defendant. 

8.  Or  if  the  attorney  for  the  defendant  be  not  re- 
sponsible, or  not  perfectly  competent  to  answer  to 
his  assumed  client,  the  court  will  relieve  against 
the  judgment. 

M.  (Ib.)    131 

9.  And  the  court,  in  order  to  protect  the  plaintiff 
from  suffering  by  the  act  of  the  attorney,  and,  at 
the  same  time,  to  save  the  defendant  from  injury, 
will  let  the  judgment  stand,  but  stay  all  proceed- 
ings, and  let  the  defendant  in  to  plead,  if  he  has  a 
defense. 

Id.  (Ib.)  131 

10.  Where.in  a  suit  against  an  attorney  of  this  court 
the  plaintiff  recovered  less  than  $25,  it  was  held 
that  the  defendant  was  not  liable  for  costs ;  since  by 
the  Act  (28.  SPSS.,  ch.  93,  sec.  6)  attorneys  may  be 
sued  before  justices  of  the  peace,  in  the  same  man- 
ner as  other  persons,  except  during  the  sittings  of 
the  court. 

MmiUon  v.  Huhbard,  (332)  143 

See  Ejectment,  4.  Costs,  5. 

ATTORNEY— 7. 

Where  an  attorney  of  this  court  is  sued,  and  a 
judgment  is  recovered  against  him  for  a  sum  ex- 
ceeding $25,  but  less  than  $50,  the  plaintiff  is  en- 
titled to  full  costs. 

Walsh  v.  Socfcrider,  (537)    411 
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ATTORN  EY-8. 

1.  A  having  purchased  a  lot  of  land  of  B.the  title  to 
which  was  doubtful,  released  and  reconveyed  to  B 
all  his  right  and  title  to  the  lot ;  and  at  the  request 
of  B  consented  that  B  might  use  the  name  of  A  in 
an  action  of  ejectment  to  recover  the  land,  but  A 
was  not  to  be  at  any  further  expense,  or  have  any- 
thing to  do  with  the  suits  or  costs  in  question.except 
as  to  the  using  his  name,  if  necessary.      B  em- 
ployed   C,   an  attorney,  to  bring    the  action    of 
ejectment,  and  told  C  that  A  had  consented  to  let 
his  name  be  used,  and  C  accordingly  used  the  name 
of  A  as  one  of  the  lessors.    The  plaintiff  in  the  suite 
was  nonsuited,  in  consequence  of  which  A,  as  one  of 
the  lessors,  was  obliged  to  pay  the  costs.  A  brought 
an  action  on  the  case  against  C,  the  attorney,  for 
using  his  name  without  his  consent,  so  as  to  subject 
him  to  the  payment  of  costs,  &c. ;  it  was  held  that 
the  authority  given  by  A  to  B,  being  conditional 
and  limited,  C  followed  the  directions  of  B  at  his 
peril,  and  had  no  right  to  use  the  name  of  A  so  as  to 
subject  him  to  any  costs  or  expenses ;  and  that  A 
was  entitled  to  recover  of  C  the  amount  of  the  costs 
which  he  had  been  compelled  to  pay. 

Bradt  v.  Walton  &  Vanhirrne,  (298)    547 

2.  A  settlement  of  the  costs  by  the  defendant  in  a 
suit,  in  whose  favor  they  are  awarded,  with  the 
plaintiff,  is  valid,  if  made  without  notice  from  the 
defendant's  attorney,  of  any   claim  or    lien,  and 
without  any  collusion,  to  deprive  the  attorney  of 
his  costs.     The  claims  which  an  attorney  may  nave 
on  his  client  for  extra  services,  or  for  counsel  fees, 
make  no  part  of  the  attorney's  lien  upon  the  taxed 
costs,  or  which  the  court  will  protect  against  the  in- 
terference of  his  client. 

The  People  v.  Hardenbergh,  (335)    559 

3.  In  a  suit  against  an  attorney  of  this  court,  the 
bill  is  in  the  nature  of  process,  and  must  be  served 
upon  him  personally,  or  some  other  service  which 
the  court,  under  circumstances,may  consider  equiv- 
alent.   Service  on  the  agent  of  the  attorney  is  not 
sufficient. 

Back-ug  v.  Rogers,  (346)    563 

4.  Where  a  writ  of  error  is  brought  to  this  court.on 
a  judgment  obtained  in  a  court  of  Common  Pleas, 
and  the  judgment  below  is  affirmed;  the  attorney  of 
the  plaintiff  in  error  is  not  bound  to  pay  the  costs 
in  error,  on  the  ground  that  before  the  judgment 
was  obtained  in  the  court  below,  the  plaintiff  had  re- 
moved out  of  the  State,  and  his  attorney  had  not 
Hied  any  security  for  the  costs.    The  bringing  of  a 
writ  of  error  is  not  the  commencement  of  such  a 
suit  as  would  render  the  attorney  responsible  for  the 
costs ;  nor  does  the  case  come  within  the  meaning 
of  the  14th  rule  of  January  Term,  1799,  as  to  filing 
security  for  costs. 

Frary  v.  Dakin,  (353)    566 

5.  The  plaintiff's  attorney.from  his  general  charac- 
ter as  attorney,  has  no  authority  to  discharge  the 
defendant  from  execution  on  a  en.  so.,  until  the 
money  is  paid.    His  general  authority  ceases  with 
the  judgment,  or  at  least  with  the  issuing  of  an  ex- 
ecution within  the  year. 

Jackson,  ex  den?.,  r.  Baiilett,  (361)    57O 

See  Slander,  1.    Costs,  1. 

ATTORNEY— 10. 

The  privilege  of  attorneys  of  inferior  courts  from 
arrest  by  process  from  the  Supreme  Court,  does 
not  extend  beyond  the  time  of  their  necessary  at- 
tendance  on  those  courts. 

Giblj*  v.  Loomte,  (463)    1111 

See  Practice,  5,  6.    Agent,  4,  5.    Escape,  1. 

ATTORNEYS-9. 

1.  In  an  action  brought  by  an  attorney,  before 
a  justice,  to  recover  his  fees  in  a  suit  in  the  common 
pleas,  the  only  evidence  of  his  employment  was 
that  of  the  attorney  of  the  opposite  party,  who 
said  that  the  plaintiff  had  acted  as  attorney  for  the 
defendant  in  that  suit.    This  was  held  not  to  be 
sufficient   evidence  of  the  plaintiff's  having  been 
employed  by  the  defendants. 

JJotchMxtv.LeRoy,  (142)    7O4 

2.  Though  it  may  not  be  requisite,  in  a  suit  by 
an  attorney  for  his  costs,  to  prove  the  original  em- 
ployment of  him,  by  the  party,  yet  some  recogni- 
tion of  him  by  the  party,  in  the  progress  of  the 
suit,  is  necessary  to  be  shown. 

Id.  (Ib.)    704 

3.  An  attorney,  defendant,  cannot  waive  his  privi- 
lege, for  it  is  not  allowed  for  his  own  sake,  but  for 
the  sake  of  the  court,  and  the  suiters  in  it. 

Scott  v.  Van  Atetyne,  (216)    735 

4.  It  is  sufficient  for  the  plaintiff  who  proceeds  by 
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bill,  against  an  attorney,  that  the  defendant  is  an 
attorney  of  record  ;  and  if  the  attorney  wishes  to 
get  rid  of  his  privilege,  he  must  apply  to  the  court, 
who  will  strike  his  name  off  the  roll,  unless  the  ap- 
plication is  made  to  avoid  an  impending  censure  of 
the  court. 

Id.  (Ib.)    735 

5.  The  court,  from  general  principles  of  equity 
and  policy,  will  always  look  to  the  dealings  be- 
tween attorneys  and  their  clients,  and  guard  the 
latter  from    any    undue    consequences    resulting 
from  a  situation  in  which  they  may  stand  unequal. 

Starr  v.  Vanderheyden,  (253)    751 

6.  And  where  a  judgment  was  entered  at  the  suit 
of  an  attorney  against  his  client,  by  virtue  on  a 
bond  and  warrant,  by  confession,  and  part  of  the 
sum  for   which    the   judgment   was   entered  was 
costs,  the  court  directed  the  clerk  to  inquire  into 
the  consideration  of  the  bond,  and  require  the  at- 
torney to  produce  proof  of  the  consideration,  or 
answer  to  interrogatories  on  oath ;   and  the  costs 
so  included  in  the  bond  to  be  taxed,  and  to  report 
thereon  to  the  court,  and  all  proceedings  on  the 
judgment,  in  the  meantime,  to  be  stayed. 

Id.  (Ib.)    751 

7.  Attorneys  and  counselors  at  law  are  not  priv- 
ileged from  serving  in  the  militia. 

Case  of  Bliss.  (347)    794 

8.  Though  the  common  law  privileges  of  the  offi- 
cers of  courts  of  justice  cannot  be  taken  away,  by 
jfcneral  words,  yet  they  may  by  the  express  words, 
or  manifest  intent  of  a  statute. 

Id.  (Ib.)    794 

See  Practice,  28. 

ATTORNMENT— 10. 

An  attornrnent  by  the  husband  of  a  guardian  in 
socage  is  void  as  against  her  children. 

Jackson  v.  Sears,  (435)    11OO 

AUCTION-6. 
See  Agreement,  2. 

AUCTION-8. 

Where  the  contract  or  job  for  making  a  road  was 
put  up  for  sale  at  auction,  and  A  and  B  agreed 
that  one  of  them  should  bid,  and  if  the  contract 
should  be  struck  off  to  the  one  bidding,  the  other 
should  have  an  equal  share  in  it,  and  it  was  struck 
off  to  B,  against  whom  A  afterwards  brought  an 
action  for  a  breach  of  the  agreement  between 
them  :  it  was  held  that  the  agreement  was  without 
consideration,  and  void. 

Wiltmr  v.  How,  (444)    599 

AUTHORITY— 6. 

1.  Where  an  authority  is  confided  to  several  per- 
sons for  a  private  purpose,  all  must  join  in  the  act. 

Green  r.  Miller,  (39)    45 

2.  The  authority  of  a  person,  as  agent  for  the 
plaintiff  to  discharge  a  defendant  from  custody  on 
execution,  without  a  satisfaction  of  the  debt,  must 
be  fully  and  clearly  proved,  and  strictly  pursued. 

Orary  v.  Turner,  (51)    49 

AUTHOKITY-10. 
See  Agent,  2. 

AWARD-6. 

1.  The  submission  to  arbitration  was  "  so  that  the 
award,  &c.,  should  bo  delivered  to  the  parties  in  dif- 
ference, on  or  before  a  certain  day,  &c.    In  an  action 
on  the  bond,  the-  defendant  pleaded  that  no  award 
was  ready  to  be  delivered  to  the  parties,  &c.,  and  the 
plaintiff  replied,  that  though  no  award  was  ready 
to  be  delivered  to  the  defendant,  yet  an  award  was 
made,  and  ready  to  be  delivered  to  the  plaintiff,  and 
was   delivered  to  him ;  on  demurrer,  the  replica- 
tion was  held  bad. 

l*ratt  r.  Hnckett.  (14)    37 

2.  The  authority  given  by  the  submission  to  ar- 
bitration, must  be  strictly  pursued. 

Id.  (lh.)    37 

3.  Whore  there  was  a  parol  submission  to  ft  vo  per- 
sons, It  was  held  that  all  must  join  in  the  award. 

Green  r.  Miller,  (3»)    45 

AWARD-8. 

See  Pleadings,  8. 

AWARD-9. 

1.  Whoro  a  submission  to  arbitrators  was  general, 
ot  all  actions,  causes  of  action*,  suits,  &e.,  it  was 
hold  that  parol  evidence  was  inadmissible  to  show 
that  tho  arbitrators  awarded  concerning  a  matter 
not  in  controversy  between  the  parties,  at  tho  time 
of  UK- submission. 

De  Long  r.  Stanton,  (38)    659 
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2.  Arbitrators  are  to  decide  secundum  allegata  et 
probata,  and  their  decision  on  the  point  is  final. 

Id.  (It).)    659 

3.  On  a  general  submission  to  A  and  B,  arbitrators 
of   all  actions,  causes  of  actions.  &c.,  the  arbitra- 
tors awarded  that  A  should  pay  to  B  two  several 
sums  of  money,  at  certain  periods,  and  if  he  should 
give  to  B  "good  and  sufficient  security  for  the  pay- 
ment of  the  said  sums  of  money,  "then  B  should 
deliver  up  to  A  the  quiet  and  peaceable  possession 
of  a  certain  farm,  on  which  B  then  lived :  but  in 
case  A  should  neglect  to  give  such  security,  then  B 
should  be  entitled  to  keep  possession  of  the  farm 
until  the  money  was  paid  :   it  was  held,  that  as  the 
award  did  not  define  the  nature  and  extent  of  the 
security  to  be  given  by  A,  it  was  void  for  uncer- 
tainty. 

Jackson,  ex  dem.  Stanton,  v.  De 
Long,  (43)    661 

4.  No  action  lies  on  the  penalty  of  an  arbitration 
bond,  for  the  non-performance  of  an  award,  where 
the  award  is  not  made  within  the  time  specified  in 
the  condition  of  the  bond ;  though  the  parties,  by  an 
agreement  under  their  hands  and  seals,  had  enlarir- 
ed  the  time  for  making  the  award,  and  the  award 
was  made  within  such  enlarged  time.    The  proper 
remedy  is  on  the  submission  implied  in  the  agree- 
ment to  enlarge  the  time. 

Freeman  v.  Adams,  (115)    693 

5.  Where  a  cause  is  submitted  to  arbitration,  with- 
out a  rule  of  court,  this  court  will  not  interfere  to 
set  aside  the  award. 

Cranston  et  al.v.  Kenny's  Ex's,          (212)    734 

6.  Nor  if  the  submission  is  made  a  rule  of  court, 
will  the  award  be  set  aside,  unless  for  corruption  or 
misconduct  of  the  arbitratois. 

Id.  (Ib.)    734 

AWARD— 10. 

1.  The  condition  to  a  bond  of  submission  to  arbi- 
trators was,  that  the  party   should  perform   the 
award  of  the  arbitrators,  or  a  major  part  of  them, 
so  as  the  award  be  made  in  writing  under  their 
hands  and  seals,  &c.,  and  ready  to  be  delivered  to 
the  parties  in  difference,  or  any  of  them  requiring 
the  same,  on  or  before  the  1st   September.    The 
arbitrators,  on  the  25th  of  August,  made  an  award 
in  writing,  under  their  hands  and  seals,  which  was 
produced  and  twice  read  over  to  the  parties,  who 
appeared  to  be  satisfied,  and  one  of  the  parties  paid 
sixty-three  dollars,  being  the  fees  of  the  arbitrators 
and  part  of  the  sum  awarded  to  be  paid,  and  did 
not  then  demand  a  duplicate  or  copy  of  the  award  ; 
but  afterwards,  on  the  1st  September,  made  a  de- 
mand of  the  award,  or  a  copy,  from  several  of  the 
arbitrators,  which  was  refused.    In  an  action  on 
the  bond,  no  award  was  pleaded,  and  it  was  held 
that  the  fact  of  a  demand  and  refusal  of  the  award 
could  not  lie  given  in  evidence  under  the  issue  on 
that  plea :  but  should  have  been  specially  pleaded  ; 
and  that  the  conduct  of  the  defendant  at  the  time 
of  the  publication  of  the  award,  was  a  waiver  of  a 
more  formal  delivery  of  the  award,  and  concluded 
him  from  alleging  afterwards  that  it  was  not  de- 
livered according  to   the  condition,  and  that  the 
evidence  of   part-performance  was  admissible  to 
show  such  acquiescence. 

Perkins  v.  Wing,  (143)    972 

2.  Where  an  award  is  regular  on  the  face  of  it,  it 
cannot  be  inquired  into  or  impeached,  except  for 
the  misbehavior  or  corrupt  conduct  of  the  arbi- 
trators. 

Id.  (Ib.)    978 


BAIL-6. 

1.  Where  a  defendant  is  taken  in  custody,  in  vaca- 
tion, and  the  ball  an-  excepted  to,  they  may  justify 
before  a  judge,  at  his  chambers. 

Ff.nn  r.  Smith,  (124)    74 

2.  After  bail   had  become    fixed,  and  judgment 
against  them  on  the  recogni/juut'.  the  principal  was 
discharged   under  the  Insolvent   Act:  a  ca.xn.   was 
then   issued  against   the  bail,  who   paid   the  debt, 
and  then  brought  an  action  against  the  principal ; 
and  it  was  held  that  he  could  not  plead  hi*  discharge, 
HR  the  debt  was  not  made  certain  until  after  his 
discharge. 

Hurl  r.  Gordon,  (12»»    74 


BAIL-7. 

1.  Whoro  the  pltiintilT  takesnn  assignment  of  tho 

|  l»ii  l-l  H  >nd.  and  bringsan  net  ion  ugiiinpt  the  principal. 

and  tho  bail  to  tho  arrest,  and  obtains  a  judgment. 

and  (roues  an  execution,  ho  cannot  afterwards  file- 

1 1  :;> 


is. 


GENERAL  INDEX. 


common  bail  in  the  original  suit,  and  proceed  to 
judgment  thereon  ;  but  is  concluded  by  his  election 
to  proceed  on  the  bail-bond. 

Beecker  v.  Simmons,  (119)    269 

2.  Bail  may  depute  another  to  take  and  surrender 
their  principal ;  and  the  bail,  or  the  person  deputed 
by  him  for  that  purpose,  may  take  the  principal  in 
another  state,  or  at  any  time  and  in  any  place. 

JVicolte  v.  I7i(/erxo«,  (145)    278 

3.  Bail  may  break  open  the  outer  door  of  the  house, 
in  order  to  take  the  principal. 

Id.  (Ib.)    278 

4.  Where  bail  taken  in  a  court  of  common    pleas 
remove  out   of  the   county,    an  action   may   be 
brought  in  this  court  on  the  recognizance. 

Davis  v.GilletetaL,  (318)    337 

BAIL-8. 

1.  The  plaintiff  is  entitled  to  two  real  and  substantial 
persons,  as  special  bail ;  but  if  one  real  and  one  ficti- 
tious person  be  put  in,  as  special  bail,  the  plaintiff  | 
cannot  treat  the  bailpiece  as  a  nullity,  and  take  an  I 
assignment  of  the  bail-bond  ;  but  the  proper  course 
is  to  except  to  the  sufficiency  of  the  bail. 

Caines  v.  Hunt,  (358)    568 

2.  A  defendant  has  twenty  days  uf ter  the  last  day 
of  the  second  week  of  the  term,  within  which  to 
put  in  special  bail. 

Lane  v.  Cook,  (359)    568 

See  Pleadings,  1.    Variance,  1. 

BAIL-9. 

1.  When  on  a  surrender  and  committitur  of  the  de- 
fendant, by  his  bail,  the  plaintiff  consented  to  an  ex- 
oneretur,  this  was  deemed  a  sufficient  discharge,  as 
it  regarded  the  plaintiff :  as  the  exoneretur  might  be 
entered  by  the  bail,  at  any  time,  and  pleaded. 

Kellogg,  Assignee,  &c.,  v.  Manro,        (300)    772 

2.  Separate  suits  were  brought  by  the  indorsee  of  a 
promissory  note  against  the  maker  and  indorser.  In 
the  suit  against  the  indorsee,  A  became  special  bail. 
The  plaintiff  recovered  judgments  in  both  suits,  in 
August  ,1810,  and  a.rt.  fa.  was  issued  against  the  mak- 
er was  returned  in  November,  satisfied.    A  ca.  sa. 
was  issued  against  the  indorser.    which    was  re- 
turned non  est  inventus  in  January,  1811.    In  an 
action  of  debt  on  the  recognizance,  against  the  bail, 
the  bail  pleaded  payment,and  a  set-off  of  the  amount 
paid  By  the  maker,  as  money  received  to  his  use. 
It  was  held  that  the  recognizance  being   forfeited, 
the   matters   pleaded   by  the  bail    could    not  be 
set  up  in  bar  to  the  suit  on  the  recognizance,  in 
which  a  judgment  must  be  given  for  the  penalty  ; 
but  that  the  defendant  might  show  the  payment  by 
the    makers,  in   mitigation,   so  that  the  damages 
should  be  assessed  for  the  costs  only  of  the  suit 
against  the  principal ;  or  that  judgment,  pro  forma, 
might  be  entered  for  the  penalty,  and  execution  tak- 
en out  for  those  costs,  as  damages,  and  for  the  costs 
of  the  suit  on  the  recognizance. 

Wattle*  v.  Laird,  (327)    784 

3.  Where  a  defendant,  after  verdict,  obtained  leave 
to  plead  his  discharge  under  the  Insolvent  Act,  puis 
darrein  continuance,  on  payment  of  costs,  but  neg- 
lected to  co-nply  with  the  condition  of  the  rule,  and 
judgment  was  perfected  against  him  :    it  was  held 
that  he  could  not,  afterwards,  avail  himself  of  his 
discharge  ;   and  the  court  would  not,  therefore,  on 
motion  of  his  bail,  order  an  exoneretur  on  the  bail- 
piece. 

Mechanics'  Bank  v.  Hazard,  (392)    813 

4.  If  the  debt  in  a  suit  against  the  principal  has 
been  paid,  that  is  matter  to  be  pleaded  by  the  bail, 
and  is  not  ground  for  his  relief  on  motion. 

Id.  (Ib.)    813 

See  Practice,  1,  5,  6, 11. 

BAIL-10. 

1.  When  a  plaintiff  made  a  written  agreement 
with  the  defendant  against  whom  he  had  obtained 
judgment,  and  who  was  about  going  to  sea,  that 
he  would  not  issue  execution  against  him,  for  the 
purpose  of  fixing  the  bail,  until  after  a  certain  day, 
and  the  defendant  paid  the  plaintiff  a  sum  of  money 
in  consideration  of  this   indulgence,  and  this  ar- 
rangement was  without  the  knowledge  and  consent 
of  the  bail,  it  was  held  to  discharge  the  bail. 

Rathbone  r.  Warren,  (587)    1162 

2.  And  the  bail  being  fixed  at  law,  and  prosecuted 
on  the  recognizance,  it  was  held  that  a  court  of 
equity  might  afford  relief,  and  grant  a  pepetual 
injunction,  the  remedy  at  law  being  doubtful. 

Id.  (I  ft.)    1162 

3.  Though  nothing  passes  between  the  bail  and 
plaintiff  in  a  cause,  yet  bail  are  considered,  by  act 
and  operation  of  law,  as  sureties,  and  are  entitled 
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to  the  benefit  of  the 
sureties  as  applicable 
Id. 

BAILMENT-6. 
See  Common  Carriers. 

BAILMENT-9. 

A  mere  naked  bailee  of  goods  is  not  liable  to  an 
action  for  them,  at  the  suit  of  the  bailor,  until  after 
a  demand  and  refusal  of  them. 

Brown  v.  Cook,  (361)    8OO 

BAILMENT-10. 

1.  Masters  and  owners  of  vessels,  who  undertake 
to  carry  goods  for  hire,  are  liable  as  common  car- 
riers, "whether  the  transportation  be  from  port  to 
port  within  the  State,  or  beyond  sea,  at  home  or 
abroad  ;  and  they  are  answerable  as  well  by  the 
marine  law  as  by  the  common  law  of  England,  for 
all  losses,  not  arising  from  inevitable  accidents,  or 
such  as  could  not  be  foreseen  or  prevented. 

Elliott  v.  Rowel,  (1)    90» 

2.  And  whether  the  loss  is  to  be  attributed  to  that 
inevitable  necessity,  not  arising  from  the  interven 
tion  of  men,  and  wnich  no  human  prudence  could 
have  avoided,  is  a  question  of  fact  for  a  jury  to  de- 
cide. 

Id.  (Ib.)    9O9 

BAKER  AND  PLODDER'S  PATENT-8. 

The  patent  to  Baker  and  Plodder,  in  1667,  is  not 
void,  for  uncertainty. 

Frier  v.  Jackson,  ex  clem,  (in  error),    (495)    496 

BASTARDY-fl. 

1.  An  action  lies  by  the  overseer  of  the  poor,  on 
an  order  of  bastardy,  to  recover  of  the  putative 
father  the  weekly  sum  directed  by  such  order  to  be 
paid  for  the  maintenance  of  the  child. 

Wallitworth  v.  Mead  et  al.,  (367)    8O3 

2.  Such  an   order    of   bastardy,  unless  appealed 
from,  is  conclusive  on  the  defendant.    It  is  prima 
facie  evidence  of  the  plaintiff's  demand,  and  it  lies 
on  the  defendant  to  show  its  reversal  or  modifica- 
tion, by  the  Sessions,  or  other  matter  in  discharge. 

Id.  (Ib.)    SOS 

See  Court  of  General  Sessions. 

BASTARDT-10. 

1.  The  Court  of  General  Sessions  of  the  peace 
have  no  power  to  make  an  original  order  of  filia- 
tion and  maintenance  in  a  case  of  bastardy. 

Van  Wagenen  v.  Overseers  of  King- 
ston, (56)    933 

2.  It  seems  that  original  jurisdiction  was  given 
to  the  Sessions  in  England,  in  such  cases,  by  the 
statute  3  Car.  I.,  ch.  4,  and  that  part  of  the  English 
statute  has  not  been  enacted  here. 

Id.  (Ib.)    933 

BEES-7. 

1.  Bees  are  ferce  naturae  ;  and  until  hived  and  re- 
claimed, no  property  can  be  acquired  in  them. 

Oillet  v.  Mason,  (16)    234 

2.  Finding  a  tree  on  the  land  of  another,  con- 
taining a  swarm  of  bees.and  marking  it  with  the  ini- 
tials of  the  finder's  name,  is  not  reclaiming  the  bees, 
nor  does  it  vest  in  the  finder  any  exclusive  prop- 
erty in  the  tbees  ;  nor   can   he   maintain  trespass 
against  a  person  for  cutting  down  the  tree  and 
carrying  away  the  bees. 

Id.  (Ib.)    234 

BIGAMY-7. 

In  prosecutions  for  bigamy,  the  mere  confession 
of  the  party  is  not  sufficient  evidence  of  the  first 
marriage  ;  but  there  must  be  proof  of  a  marriage  in 
fact. 

The  People  v.  Humphrey,  (314)    335 

BILL  IN  CHANCERY—  6. 
See  Chancery,  8,  16. 

BILL  IN  CHANCERY—  10. 
See  Chancery. 

BILL  OF  EXCEPTIONS-6. 

1.  This  court  will  grant  a  mandamus  directed  to  the 
judges  of  a  court  of  common  pleas,  commanding 
them  to  seal  a  bill  of  exceptions,  or  to  amend  it  ac- 
cording to  the  truth  of  the  case. 

Sikesv.  Ransom,  (279)    125 

2.  Regularly.a  bill  of  exceptions  ought  to  be  tender- 
ed at  the  trial,  and  the  court  is  not  bound  to  seal  it 
at  a  subsequent  term. 

Id.  (Ib.)    125 
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3.  Where  a  bill  of  exceptions  was  tendered  to  a 
court  of  C-  P.  In  January  Term,  and  application  was 
made  in  June  Term  to  amend  it,  and  the  court  re- 
fused :  this  court  refused  a  mandamus. 

Id.  (lb.)    125 

BILL  OF  EXCEPTIONS— 8. 
A  bill  of  exceptions  does  not  draw  the  whole  mat- 
ter into  examination,  but  only  the  points  to  which 
it   is  taken  ;  and  the  party  must  lay  his  finger  on 
the  points  which  arise,  either  in  admitting  or  refus- 
ing evidence  or  matter  of  law,  arising  from  a  fact 
not  denied,  in  which  he  is  overruled  by  the  court. 
Frier  v.  Jackson,  ex  dem.  (in  error),    (495)    495 

BILL  OF  EXCEPTIONS— 9. 

1.  Where  on  the  return  to  an  alternative  manda- 
mus, commanding  the  judges  of  a  court  of  common 
pleas  to  sign  and  seal  a  bill  of  exceptions  or  show 
cause,  &c.,  it  appeared  that  the  bill  of  exceptions 
was  not  tendered  to  the  judges,  at  the  trial,  but  was 
presented  to  them,  individually,  at  different  times, 
after  the  court  had  adjourned  for  the  term,  this 
court  refused  to  grant  a  peremptory  mandamus. 

Midherry  v.  Collins,  (345)     793 

2.  The  facts  on  which  a  bill  of  exceptions  is  taken 
must  be  reduced  to  writing  at  the  time,  and  present- 
ed distinctly  to  the  court,  during  the  trial,  or,  at 
least,  during  the  continuance  of  the  term. 

Id.  (Ib.)    793 

BILL  OF  EXCEPTIONS— 10. 
See  Practice,  7. 

BILLS    OF    EXCHANGE    AND     PROMISSORY 
NOTES-7. 

1.  Where  a  note  payable  on  demand,  was  negotiat- 
ed two  months  and  a  half  after  its  date,  in  a  suit 
brought  by  the  holder  against  the  maker,  the  latter 
was  allowed  to  show  payment  to  the  original  payee, 
before  the  transfer  of  the  note  to  the  plaintiff. 

Losee  v.  Dunkin,  (70)    252 

2.  There  is  no  precise  time  at  which  such  a  note  is 
to  be  deemed  dishonored ;  but  it  must  depend  on  the 
circumstances  and  situation  of  the  parties. 

Id.  (Ib.)    252 

3.  A  note  to  pay  sixty  dollars,  in  neat  cattle,  is  not 
a  note  within  the  statute,  and  the  consideration  must 
be  stated  and  shown. 

Jerome  v.  Whitney,  (321)    339 

4.  But  the  words  "  value  received"  in  such  a  note 
is  prima  facie  evidence  of  consideration,  and  suffi- 
cient  to  cast  on  the  defendant  the  burden  of  prov- 
ing that  there  was  no  consideration. 

Id.  (Ib.)  339 

6.  But  if  the  plaintiff,  in  his  declaration  on  such 
a  note,  instead  of  stating  generally,  that  it  was  sriven 
for  value  received,  sets  forth  specially  in  what  the 
value  received  consisted,  he  is  bound  to  prove  the 
particular  value,  according  to  the  averment :  and 
the  general  acknowledgment  of  value  in  the  note  is 
not  sufficient  to  support  the  declaration. 

Id.  (Ih.)    339 

6.  Where  a  note  was  indorsed  for  the  accommoda- 
tion of  the  maker,  and  without  consideration,  it  was 
held  that  the  indorser  was  liable  for  the  amount 
after  due  notice  of  nonpayment,  though  the  plaint- 
iff knew  at  the  time  he  took  the  note  that  the  in- 
dorser had  received  no  consideration. 

Drown  v.  Mott,  (361)    352 

7.  But  if  there  is  any  fraud  in  the  case,  and  that 
known  to  the  plaintiff,  the  indorser  may  show  it 

lDdef/(r-  </b.)     352 

8.  And  it  seems  that  if  the  plaintiff  had  purchased 
the  note  at  a  reduced  price,  he  could  not  recover  of 
MI  Hi  indorscr  more  than  he  had  paid  for  the  note. 

Id.  (Ib.)    352 

9.  A  sent  a  bill  drawn  on  B,  in  London,  inclosed  to 
C,  his  agent  in  New  York,  who  sold  and  indorsed 
it  to  D,  who  remitted  it  to  E  in  London,  to  pay  a 
debt  due  from  D  to  E.    The  drawee  refused  to  ac- 
cept the  bill,  which  was  regularly  protested  for  non- 
payment, and  the  protest,  with  the  first  of  the  set, 
was  returned  to  D  on  the  4th  of  October,  1H08,  who 
gave  immediate  notice  to  C,  who  paid  to  D  the 
amount  of  the  bill  on  the  5th  of  OctofxT,  with  20  per 
cent  damages.    On  the  30th  of  August,  1HOH,  a  few 
days  after  the  protest,  the  drawee  paid  the  amount 
of  the  bill  and  all  the  charge«,on  the  second  of  the  set 
of  exchange,  to  F,  in  I/ondon,  which  was  not  known 
in  New  York,  when  the  first  of  the  set  was  paid  by 
C,  though  notice  was  regularly  sent  by  K  to  I),  and 
afterwards  received.    On  the  day  on  which  ('  paid 
to  D  the  amount  of  the  bill  and  damages,  I)  remit- 
ted a  sum  to  E  in  London,  to  pay  the  debt  for  which 
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the  bill  had  been  remitted,  and  for  another  sum 
which  would  shortly  be  due.  In  an  action  for 
money  had  and  received,  brought  by  A  against 
D,  to  recover  back  the  amount  paid  to  him 
on  the  first  of  the  set  of  exchange,  it  was 
held  that  the  payment  after  protest,  to  E,  the  in- 
dorsee and  holder  of  the  second  of  the  set  of  ex- 
change, was  good  and  valid ;  that  the  dishonor  of 
the  bill  was  waived  by  ttie  holder,  before  the  pay- 
ment to  D  in  New  York ;  and  that  A  was  entitled  to 
recover  back  the  money  as  paid  under  a  mistake. 
DurMn  v.  Oranston  et  al.,  (442)  379 

10.  Where  a  promissory  note,  payable  in  chattels, 
was  declared   upon  as  under  the  statute,  and  the 
breach  assigned  was  that  the  defendant  did  not  pay 
the  money  mentioned  in  the  note,  &c.,it  was  held,  af- 
ter verdict, that  the  reference  to  the  statute  might  be 
rejected  as  surplusage,  and  the  defect  in  assigning 
the  breach  was  aided  by  the  verdict,  so  that  the 
court  would  intend  that  a  sufficient  breach  was 
proved. 

Thomas  v.  Roosa,  (461)    386 

11.  In  an  action  against  two  or  more  persons,  on  a 
promissory  note,  with  a  joint  name  or  firm,  if  the 
declaration  contains  no  averment  that  the  defend- 
ants were  partners,  or  acted  under  the  firm,  but 
that   the    defendants   "  made  the  note  with  their 
own    hands    and    names   thereunto   subscribed," 
proof  that  one  of   the  defendants   subscribed  the 
note  with  the  joint  name  or  firm,  is  not  sufficient  to 
prove  the  contract  as  laid. 

Pease  et  al.  v.  Morgan.  (468)    388 

See  Insurance,  16. 

BILLS    OF    EXCHANGE    AND    PROMISSORY 
NOTES-10. 

1.  A  negotiable  note  given  by  an  infant,  even  for 
necessaries,  is  void. 

Swasey  v.  Adm'r  of  Vanderheyden,      (33)    923 

2.  Where  a  plaintiff  declared    on  a   promissory 
note,  payable  on  demand,  and  stated  that  the  note 
had  been  lost  or  destroyed,  and  the  existence  and 
contents  of  the  note  being  proved,  and  it  not  ap- 
pearing that  the  note  was  negotiable,  or,  if  negoti- 
able, that  it  had,  in  fact,  been  negotiated,  it  was 
held  that  he  was  entitled  to  recover  on  the  note. 

Pintard  v.  Tackington,  (104)    954 

3.  By  an  agreement  between  A  and  B,  B  was  to 
draw  a  note  for  §1,000,  payable  to  A  or  order,  at  the 
Mohawk  Bank,  and  which  A  was  to  have  discount- 
ed, on  the  following  terms :  "  to  pay  one  fifth  in 
56  days,  one  fifth  in  112  days,  and  the  remainder  in 
168  days.    A  indorsed  the  note  and  presented  it  for 
discount,  but  the  bank  refused  to  discount  it,  and 
a  suit  was  afterwards  brought  on  the  note  against 
the  maker,  by  an  indorsee,  who  it  was  admitted 
sued  for  the  benefit  of  the  payee  ;  it  was  held,  that 
as  the  note  was  made  to  be  offered  at  the  bank  for 
discount,  on  certain  terms,  which  were  refused,  it 
ought  to  have  been  returned  to  the  maker ;  as  it 
would  be  a  fraud  in  the  payee  to  negotiate  it,  with- 
out notice  of  the  agreement  under  which  it  was 
made  and  received  by  him ;  and  that,  as  between 
the  original  parties,  the  note  and  the  agreement 
formed  one  contract ;  and  the  terms  on  which  it 
was  made  having  failed,  the  maker  of  the  note  was 
discharged  from  it. 

Dennixton  v.  Baron,  (198)    996 

4.  M.  &  Co.,  merchants  in  Liverpool,  wrote  to  P., 
their  agent  in  New  York,  for  procuring  consign- 
ments, stating  that  "  they  advance  in  anticipation 
on  property,  on  the  receipt  of  bills  of  lading  and  in- 
voices with  orders  to  insure,  from  two  tliirds  to 
three  fourths  of  the  probable  proceeds ;"  and  that 
he  might    "confidently  assure  any  shippers  that 
their  drafts,  under  the  above  circumstances,  will 
meet  honor;"  B.,  at  the   recommendation  of  P., 
made  a  shipment  to  M.  &  Co..  and  C.  purchased  a 
bill  of  exchange  of  B.,  drawn  on  M.  &  Co..  for  less 
than  two  thirds  of  the  probable  amount  of  the  ship- 
ment; and  at  the  time  of  purchasing  the  bill,  M. 
told  C.  that  it  was  drawn  through  the  recommend 
ation  of  P.  on  account  of  such  shipment,  and  that 
the  bills  of  lading,  invoice,  and  order  to  insure,  had 
been  sent  to  M.  &  Co.    The  bill  was  made  payable 
to  P..  at  the  request  of  the  drawer,  and  P.  Indorsed 
the  bill,  before  it  was  delivered  to  <\,  who  had  no 
communication  with  P..  nor  any  Information  of  the 
letters  from  the  drawees  to  him;  nor  did  it  appear 
that  H.,  the  drawer,  had  any  knowledge  of  those 
letters,  or  made  the  bill  on  the  credit  of  them.    The 
bill  having  Ix-cn  profited  for  non-acceptance  and 
Don-payment,  C.  brought  iin  action  against  M.  A  Co. 
as  acceptor*,  on  their  implied  acceptance.     It  was 
held,  that  admitting  the  plaintiff  un  indorsee,  could 
avail  himself  of  such  a  previous  promise  to  accept, 
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so  as  to  entitle  himself  to  bring  an  action  upon  it , 
against  the  drawers ;  yet  as  he  did  not  take  the  bill 
on  the  credit  of  any  such  promise,  he  could  not, 
under  the  circumstances  of  the  case,  maintain  the 
action. 

ATEvers  v.  Mason,  (207)    1OOO 

6.  It  seems  that  a  promise  to  accept  a  bill,  already 
drawn,  may,  under  circumstances,  amount  to  an 
acceptance,  so  as  to  rende*  the  drawee  liable  to  the 
holder ;  but  whether  a  promise  to  accept  a  bill  not 
in  esse  will  amount  to  a  legal  acceptance;  and 
whether  it  is  so  assignable  that  an  indorsee  of  the 
bill  can  avail  hi  uself  of  the  promise  as  amounting 
to  an  acceptance,  and  maintain  an  action  against 
the  drawee.  Qiiaire. 

Id.  (Ib.)    1000 

6.  In  an  action  by  a  second  indorsee  of  a  promis- 
sory note,  against  his  immediate  indorser,  it  is  com- 
petent to  the  defendant  to  prove  that  the  plaintiff 
had  given  no  consideration  for  the  note,  but  held  it 
as  the  agent  merely  of  the  payees,  or  first  indorser, 
to  collect  the  amount  for  them,  and  therefore  had 
no  right  to  bring  the  suit. 

Herrick  v.  Carman,  (224)    1OO8 

7.  A  note  was  drawn  by  H.,  payable  to  M.,  and  in- 
dorsed by  him.    It  was  held  that  M.,  the  indorser, 
was  a  competent  witness  to  prove  that  after  the 
note  was  so  made  and  indorsed,  it  was  delivered  to 
a  third  person  to  be  presented  to  the  bank  for  dis- 
count, who,  instead  of  offering  it  at   the   bank, 
fraudulently  put  it  into  the  hands  of  a  broker. 

WoodhiM  v.  Holme*,  (231)    1O11 

8.  Putting  a  notice  of  the  nonpayment  of  a  note 
in  the  postofflce  in  New  York,  directed  to  the  in- 
dorser, whose  place  of  residence  was  at  Kip's  Bay, 
three  miles  and  a  half  from  the  postofflce,  and  with- 
in the  City,  is  not  sufficient  to  charge  the  indorser, 
especially  when  the  letter  carriers  did  not  deliver 
letters  at  that  distance,  and  the  place  of  the  in- 
dorser's  residence  was  known  to  the  holder. 

Ireland  v.  Kip.  (490)    1123 

9.  Where  the  party  resides  in  the  same  city  or 
town,  the  notice  must  be  personal,  or  left  at  his 
dwelling-house. 

Id.  (Ib.)    1123 

See  Witness,  5.    Surety,  3. 

BILL  OF  LADING-8. 
See  Master  of  Ship. 

BLASPHEMY-8. 

1.  Blasphemy  against  God,  and  contumelious  re- 
proaches, and    profane  ridicule   of  Christ  or  the 
Holy  Scriptures,  are  offenses  punishable  at  the  com- 
mon law,  whether  uttered  by  words  or  in  writings. 

The  People  v.  Rugalea,  (290)    545 

2.  Wantonly,  wickedly,  and  maliciously  uttering 
the  following  words,  "Jesus  Christ  was  a  bastard, 
and  his  mother  must  be  a  whore,"  was  held  to  be  a 
public  offense,  and  punishable  by  the  common  law 
of  this  State. 

Id.  (Ib.)    545 

BLOCKADE— 7. 
See  Insurance,  2,  3,  4,  5. 

BOND— 7. 

Where,  by  the  condition  of  a  bond,  the  obligor 
had  an  election  to  pay  $600  for  a  patent  right,  at 
the  end  of  twelve  months,  or  to  account  to  the 
obligee  for  the  profits,  &c.,  and  the  obligor  sold  the 
right  to  a  third  person,  and  made  no  election  -with- 
in twelve  months ;  it  was  held  that  the  obligor  hav- 
ing failed  to  make  his  election  or  to  perform  any 
part  of  the  condition  of  the  bond,  within  the  time 
specified,  he  had  lost  his  election,  and  the  obligee 
might  elect  which  he  would  demand,  and  hold  the 
obligor  for  the  payment  of  the  $600. 

3f  Nitt  v.  Clark,  (465)    387 

BOND— 8. 

Separate  suits  were  brought  against  A  and  B,  two 
joint  obligors  on  a  bond,  payable  by  installments, 
and  a  ca.  sa.  was  afterwards  issued  agaiilst  B  for  the 
costs  taxed  in  the  suit  against  him,  and  not  for  the 
installment,  from  which  he  was  discharged  after 
paying  the  costs.  It  was  held  that  the  discharge  of 
B  from  the  ca.  sa.  for  the  costs  was  no  discharge  of 
A,  the  obligor,  nor  a  satisfaction  of  the  debt  for 
which  A  was  imprisoned. 

Jf  .Lean  v.  Whiting,  (339)    561 

BOND— 9. 

In  an  action  of  debt  on  a  bond  against  A,  B  and  C, 
who  were  described  with  the  addition  or  description 
of  "  trustees  of  the  Baptist  society  of  the  town  of 
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R.,"  and  who  executed  the  bond  with  their  individ- 
ual names  and  seals,  but  with  that  addition;  it  waa 
held  that  this  was  a  mere  description  of  persons, 
and  that  the  defendants  were  liable  in  their  individ- 
ual capacity. 

Taft  v.  Brewsteretal.,  ^334)    78  7 

See  Sheriff,  2, 14, 14.    Partnership. 

BOND— 10. 
See  Condition. 

BRIDGES-6. 
See  Turnpike  Companies. 


CAMBRIDGE  PATENT-9. 

To  ascertain  the  true  east  line  of  the  Cambridge 
patent,  the  sixth  course  in  that  patent  is  to  be  run 
to  the  most  westerly  corner  of  the  Walloomschack 
patent,  ascertained  by  running  two  courses  from 
the  house  of  Gerritt  Cornelius  Van  Ness  ;  and  the 
seventh  course  in  the  Cambridge  patent  must  be 
run  from  the  terminating  point  of  the  sixth  course 
so  ascertained,  north,  1,092  chains,  to  the  middle 
of  the  Battenkill,  &c. 

Jackson,  ex  dem.  Schemerhorn  et  al., 
v.  Murch,  (318)    7*O 

CANAAN  ACT-8. 

The  Act  of  22d  March,  1791  (sess.  14,  ch.  42,  sec.  11). 
sometimes  called  the  Canaan  Act,  granted  the  lands 
only  to  those  who  were  in  possession  in  their  own 
right,  and  not  occupying  in  the  right  of  another. 
Where  A  bought  lands  in  Canaan  in  1782,  and  put 
B,  one  of  his  sons,  in  immediate  possession,  and  de- 
clared he  had  bought  it  for  him,  and  afterwards 
died  in  1789,  leaving  several  children,  his  heirs  at 
law,  and  B  continued  in  possession  of  the  land 
above  27  years,  but  without  having  obtained  a  deed 
from  his  father ;  it  was  held  that  B  was  in  posses- 
sion under  his  father,  and  not  in  his  own  right,  or 
adversely  to  his  father,  and  that  the  Act  of  1791 
confirmed  the  right  to  the  land  in  the  heirs  of  A 
generally,  on  whom  the  law  cast  the  inheritance ; 
and  that  the  rest  of  the  children  of  A  were  en- 
titled to  their  proportion  of  the  land  so  occupied 
by  B. 

Jackson,  ex  dem.,  v.  Benjamin,          (101)    481 

CAYUGA  COUNTY  SUPERVISORS-7. 

The  Act  of  the  4th  of  April,  1807  (sess.  30,  ch.  122), 
directing  the  supervisors  of  the  County  of  Cayuga 
to  raise  a  sum  of  money  for  building  a  fire-proof 
clerk's  office,  is  mandatory,  and  the  supervisors 
are  bound  to  execute  it  without  delay ;  and  the 
supervisors,  who,  at  their  annual  meeting,  in  No- 
vember, 1809,  refused  to  raise  money  for  that  pur- 
pose, will  be  held  liable  to  an  action  for  the  penalty 
given  bv  the  Act  of  the  20th  of  March,  1807  (sess. 
30,  ch.  43),  for  neglecting  and  refusing  to  levy  and 
raise  money  bv  tax. 

Caswell,  qul  tarn,  &c.,  v.  Alien,  (63)    25O 

CERTIORARI-6. 

1.  Where  an  affidavit  was  made  by  an  attorney  on 
which  to  obtain  the  allowance  of  a  cert  iorari,  within 
30  days  after  the  judgment  below,  a  supplementary 
affidavit  was  allowed  to  be  made  after  the  30  days, 
to  show  the  reason  why  the  original  affidavit  was 
not  made  by  the  party  himself,  or  to  explain  a  col- 
lateral fact,  but  not  as  to  the  merits. 

Dicktson  v.  Seeli/e,  (327)    141 

2.  A  certiorari,  to  remove  an  indictment  for  a  for- 
cible entry  and  detainer  to  this  court,  is   grantable 
of  course,  at  the  instance  of  the  defendant,  with- 
out showing  special  cause. 

The  People  v.  Runkle  et  al.,  (334)    144 

See  Justice's  Court. 

CERTIORARI— 9. 

An  execution  was  issued  by  a  justice  with- 
in 30  days  after  a  judgment  by  him,  and  the 
same  was  levied  on  the  goods  of  the  defendant, 
and  the  constable  took  security  for  their  forth- 
coming, at  a  certain  day;  afterwards,  before 
the  day,  and  before  the  expiration  of  the  30  days, 
a  certiorari  was  regularly  issued  and  served  on 
the  justice.  It  was  held  that  the  cerfiorari  did  not 
operate  as  a  stay  of  proceedings,  the  execution 
being  levied  before  the  allowance  of  the  certiorari. 
Blanc  hard  v.  Myers,  (66)  671 

See  Justice's  Court. 

CHAMPERTY— 8. 
See  Maintenance. 
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CHAMPERTY  AND  MAINTENANCE— 7. 

Where  a  person  purchases  land,  knowing  at  the 
time  that  the  land  is  held  adversely  to  the  person 
of  whom  he  purchases,  by  persons  claiming  by 
*  deed,  he  is  liable  under  the  "Act  to  Prevent  and 
Punish  Champerty  and  Maintenance"  (sess.  24,  ch. 
87),  to  an  action  for  the  value  of  the  land,  and  the 
improvements  thereon. 

Teale  <jui  tain,  dfcc.,  v.  Fonda,  (251)    314 

CHANCERY-6. 

1.  The  Court  of  Chancery  has  no  right  to  refuse  a 
writ  of  error,  or  to  supersede  it,  after  it  has  issued, 
in  any  civil  case,  or  in  a  criminal  case  not  capital. 

Votes  v.  The  People  (in  error),  (337)  145 

2.  Where  A.  B,  a  master  in  chancery,  was  committed 
by  the  Court  of  Chancery,  and  the  order  of  commit- 
ment stated  that  A.  B.,  while  he  was  master,  filed  a 
bill  to  which  he  subscribed  the  name  of  C.  D.,  one  of 
the  solicitors  of  the  court,  without  his  knowledge 
or  consent,  and  prosecuted  the  suit  in  his  name, 
"  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  court ;"  and  "  for  the  said  mal- 
practice and  contempt,"  the  said  A.  B.  was  ordered 
to  be  "  committed  to  the  jail,  there  to  remain  until 
the  further  order  of  the  court ; "  it  was  held  that  the 
commitment  was  illegal  and  void,  being  for  an 
offense  against  the  statute,  of  which  the  Court  of 
Chancery  had  no  cognizance. 

Id.  (lb.)    145 

3.  The  Court  of  Chancery  cannot  commit  for  a  con- 
tempt, on  the  affidavits  of  witnesses  only,  without 
putting  the  party  to  answer  interrogatories. 

Id.  (Ib.)    145 

4.  It  seems  that  it  cannot  commit  for  contempts, 
for  an  indefinite  time,  or  until  the  further  order  of 
the  court. 

Id.  (Ib.)    145 

5.  Where  a  judge  of  the  Supreme  Court,  in  vaca- 
tion, discharged,  on  lialteas    corpus,  a    master    in 
chancery,  committed  by   order  of  the    Court    of 
Chancery  for  malpractice  and  contempt;  it  was  held 
that  the  Court  of  Chancery  could  not  recommit  the 
party  for  the  same  cause. 

Id.  (Ib.)    145 

6.  Where  the  Court  of  Chancery  commits  a  person 
for  an  offense  against  the  statute  relative  to  solicit- 
ors and  others,  and  also  for  a  contempt,  a  judge  of 
the  Supreme  Court,  in  vacation,  or  the  Supreme 
Court,  in  term  time,  may  discharge  the  prisoner  on 
habeas  corpus. 

Id.  (Ib.)    145 

7.  It  seems  that  a  judge  of  the  Supreme  Court,  or 
the  court  itself,  may  discharge,  on  habeas  corpus,  a 
prisoner  committed  by  the  Court  of  Chancery  for  a 
contempt  only. 

Id.  (Ib.)    145 

8.  A  and  B  being  partners  in  trade,  in  1788  and  1789, 
and  indebted  to  C,  dissolved  their  partnership  in 
17H9,  and  A  undertook  to  pay  the  partnership  debts, 
and  particularly  the  debt  due  to  C,  and  received  the 
partnership  property  for  that  purpose.    A,  in  1799, 
executed  a  bond  and  warrant  of  attorney  to  C  for 
the  debt  due  to  C,  to  which  he  put  his  own  name 
and  seal,  and  the  name  and  seal  of  B.    In  1792  B 
sold  and  conveyed  a  piece  of  land  to  D,  with  cove- 
nants of  seisin,  and  warranty,  &c.,  and  in  1795,  D  sold 
and  conveyed  the  same  to  E.    A  judgment  having 
been  entered  up  by  virtue  of  the  warrant  of  attor- 
ney in  favorof  C.  against  A  and  B,  a.  fieri  facias  was 
issued  thereon,  by  virtue  of  which  the  land  so  con- 
veyed to  E  was  sold,  and  A  became  the  purchaser 
at  the  sheriff's  sale :  a  bill  in  chancery  having  been 
filed  by  E  against  A  to  set  aside  the  judgment,  exe- 
cution and  sale,  as  fraudulent,  on  the  ground  that 
the  judgment  was  entered  up  without  any  authority 
from    B;    it  wan  held  that  the  allegations  of  the 
bill,  being  denied  by  the  answer,  and  there  being 
but  one  witness  to  support  the  bill,  the  judgment 
could  not  be  sot  aside ;  but  that  A  appearing  to  be 
the  only  person  Interested  in  the  Judgment,  and 
having  received  property  with  which  to  pay  the  debt 
due  to  (/,  he  ought  to  be  enjoined  from  proceeding 
under  his  judgment,  or  from  bringing  an  action 
of  ejectment  in  his  own  name,  or  the  name  of  C, 
until  In-  had  fully  accounted  for  the  disposition  of 
the  property  he  had  received. 

Swift  v.  Detin  (in  error),  (523)    203 

9.  It,  having  given  a  warranty  deed  for  the  land,  wax 
considered  as  an  Incompetent  witnes8.on  the  ground 
of  interest. 

Jcl.  (Ib.)    203 

10.  Where  a  witness.  In  any  stage  of  a  cauae,  in  law 
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or  equity,  discovers  himself  to  be  interested,  his 
testimony  may  be  rejected. 

Id.  (Ib.)    303 

11.  Exceptions  to  reports  of  masters  in  chancery 
are  in  the  nature  of  special  demurrers ;   and  the 
party  objecting  must  lay  his  finger  on  the  error, 
otherwise  the  part  not  excepted  to  will  be  taken  as 
admitted. 

IVilkes  et  ux.  v.  Rogers  et  al.  (in  error),(566)    216 

12.  The  Court  of  Chancery  cannot  set  aside  the  re- 
port of  a  master,  upon  exceptions  not  taken  by  the 
party. 

13.  Not  even  in  the  case  where  infants  are  con- 
cerned, when  they  have  a  guardian. 

Id.  (Ib.)    216 

14.  After  the  Court  of  Chancery  has  appointed  a 
guardian  to  infants,  it  must  proceed  in  the  same 
manner  as  if  they  were  adults.    It  cannot  act  as 
guardian  and  judge  at  the  same  time. 

In-  (Ib.)    216 

15.  Where  a  father  died  intestate,  leaving  a  large 
real  and  personal  estate;  it  was  held  that  the  mother 
was  entitled  to  be  allowed  out  of  the  fortune  of  the 
children,  for  their  maintenance  and  education  dur- 
ing infancy ;  and  that  for  time  past  as  well  as  for 
time  to  come. 

Id.  (Ib.)    316 

16.  The  mother,  in  such  case,  is  chargeable  with 
interest  on  two  thirds  of  the  estate  received  by  her, 
before  distribution,  and  to  be  allowed  interest  on  all 
sums  expended  by  her. 

Id.  (lb.)    216 

17.  Where  a  bill  in  chancery  was  filed  for  an  ac- 
count, and  the  defendant  in  his  bill  set  up  an  agree- 
ment under  seal  between  the  parties,  in  defense ;  it 
was  held  that  the  complainant  could  not  prove  the 
agreement  to  be  fraudulent,  as  there  was  no  allega- 
tion of  fraud  in  his  bill. 

James  v.  AFKernon,  (543)    3O9 

18.  No  interrogatories  can  be  filed  in  a  cause  which 
do  not  arise  from,  or  relate  to,  some  fact  charged 
in  the  complainant's  bill. 

Id.  (Ib.)    209 

19.  Nor  can  any  depositions  be  read  which  do  not 
relate  to  some  fact  put  in  issue  between  the  parties, 
by  the  bill  and  answer. 

Id.  (1  b.)    209 

20.  Where  such  depositions  are  read  at  the  hear- 
ing, and  the  Court  of  Chancery  decides  upon  the 
evidence,  though  no  objection  be  made  at  the  time, 
the  decree  will  be  reversed,  on  appeal. 

Id.  (lb.)    309 

CHANCERY-7. 

1.  Where  T.,  a  feme  sole,  residing  in  St.  Croix,  in  Oc- 
tober, 1800,  gave  a  power  of  attorney  to  A.  &  Co.  to 
act  for  her,  in  regard  to  her  share  of  the  estate  of 
C.  of  New  York,  deceased,  of  whom  she  was  one  of 
the  heirs,  and  afterwards,  in  April,  1801,  the  answer 
of  T.  to  a  bill  in  chancery,  filed  relative  to  the  estate 
of  C.  was  signed  by  A.  with  the  name  of  A.  &  Co.  as 
attorneys  of  T.,  but  without  any  knowledge  of  the 
marriage  and  subsequent  death  of  T.,  or  revocation 
of  the  power ;  it  was  held  that  the  answer  was  not 
properly  signed,  or  put  in,  and  that  the  subsequent 
proceedings  were,  therefore,  irregular. 

Rows  i'.  CVuyer  (in  error),  (557)    419 

2.  It  seems  that  a  general  power  to  act  relative  to 
the  management  of  an  estate,  does  not  authorize 
an  attorney  to  put  in  an  answer  for  the  principal, 
to  a  bill  in  chancery  relative  to  it ;  and  that  answers 
to  bills  in  chancery  must  be  signed  by  the  party,  and 
put  in  under  oath. 

Id.  (lb.)    419 

3.  An  infantcannot  bind  himself  by  his  own  assent 
nor  even  by  the  consent  of  a  guardian,  unless  his 
acts  are  deemed,  by  a  court  of  chancery,  beneficial 
to  him. 

Id.  (Ib.)    419 

When-  C.  by  his  last  will  and  testament,  devised 
one  third  of  till  his  estate  to  his  wife,  to  be  taken  out 
of  such  parts  of  the  estate,  real  or  personal,  as  she 
might  elect,  so  that,  on  a  fair  and  equitable  valua- 
tion and  appraisement  of  the  same,  the  parts  she 
should  choose  should  not  exceed  the  value  of  one 
third  of  his  estate,  &c.,  under  an  order  of  the  Court 
of  Chancery  the  whole  of  the  estate  of  (.'.,  real  and 
personal,   was    valued  and  appraisexl  by  three  per- 
sons, appointed   by  the    court,    and  sworn  as  ap- 
praisers, and  the  widow  made  iier  election  of  purls 
of  the  real  and  personal  estate,  amounting  to  one 
third  of  the  appraised  value;  at  the  instance  of  the 
I  heirs,  the  appraisement  WHS.  afterwards,  set  aside, 
i  on  the  ground  of  across  mistake  of  the  appraisers  in 
j  calculating    the    value    of  a  certain    part    of  the 
I  estate,  connected  with  other  circumstances  in  the 
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case,  though  no  actual  misconduct  or  fraud  was  to 
be  imputed  to  the  appraisers. 

Rouen  v.  Cruyer  (in  error),  (557)    419 

CHANCERY-9. 

1.  Where  the  Chancellor  committed  one  of  the  of- 
ficers of  the  Court  of  Chancery,  for  malpractice  and 
contempt,  and  a  judge  of  the  Supreme  Court,  in  va- 
cation, on  a  habeas  corpus,  discharged  the  prisoner, 
and  the  Chancellor  afterwards  recommitted  him 
for  the  same  cause,  it  was  held  that  the  Chancellor 
was  not  liable  to  an  action  at  the  suit  of  the  officer, 
for  the  penalty  given  by  the  fifth  section  of  the  Ha- 
beas Corj>tw  Act  (sess.  24,  ch.  65). 

Yates  v.  Lanxinu  (in  error),  (395)    815 

2.  The  Court  of  Chancery  may,  in  its  discretion, 
commit  for  a  contempt,  on  the  affidavits  of  wit- 
nesses only,  without  first  putting  the  party  to  an- 
swer on  interrogatories. 

Id.  (Ib.)    815 

3.  A  person  who  has  been  regularly  committed  by 
the  Chancellor  for  a  contempt,  and  afterwards  im- 
properly set  at  large,  may  be  recommitted  by  an 
order  of  the  Court  of  Chancery,  reciting  the  origi- 
nal writ  or  attachment. 

Id.  (Ib.)    815 

4.  A  judge  of  the  Supreme  Court  has  no  power  to 
discharge  a  person,  committed  by  order  of  a  court 
of  chancery  tor  a  contempt  of  that  court. 

[d.    '  (Ib.)    815 

5.  And  where  a  judge,  in  vacation,  on  habeas  cor- 

C,  discharged  a  person  committed  by  the  Chancel- 
on  a  conviction  for  a  contempt,  and  he  was  again 
re-committed  for  the  same  cause,  such  re-commit- 
ment was  held  legal. 

Id.  (Ib.)    815 

6.  It  seems  that  the  Supreme  Court  cannot  dis- 
charge, on  habeas  corpus,  a  person  committed  by 
the  Court  of  Chancery  for  a  contempt  of  the  court. 

Id.  (Ib.)    815 

7.  A  court  of  equity  will  compel  a  vendor  to  a  spe- 
cific performance  of  a  contract  for  the  sale  of  land, 
for  a  part  of  the  land,  where  he  has  incapacitated 
himself  from  conveying  the  whole. 

Waters  v.  Travis  (in  error),  (450)    837 

8.  Where  land  contracted  to  be  sold  was  held  in 
common,  and  the  vendor,  after  the  agreement,  di- 
vided with  the  other  tenants  in  common,  and  exe- 
cuted a  deed  in  partition ;  this  was  held  not  to  be  an 
objection  to  a  specific  performance  of  the  contract, 
on  the  part  of  the  vendor,  so  far  as  he  was  capable 
of  a  performance. 

Id.  (Ib.)    837 

9.  But  there  is  a  distinction,  in  regard  to  a  specific 
performance  of  a  contract  of  sale,  between  the  case 
where  the  vendee  seeks  to  compel  the  vendor  to  a 
specific  performance,  and  where  the  vendor  resorts 
to  a  court  of  equity  to  compel  a  specific  perform- 
ance on  the  part  of  the  vendee. 

Id.  (Ib.)    837 

10.  A  conveyance  for  a  valuable  consideration, 
made  bonaflde,  to  a  third  person  without  notice  of 
a  previous  contract  of  safe  by  the  vendor,  and  be- 
fore it  has  been  carried  into  execution  will  trans- 
fer the  legal  title  to  such  third  person. 

Id.  (Ib.)    837 

11.  Mere  lapse  of  time  in  not,  in  all  cases,  an  ob- 
jection to  decreeing  a  specific  performance  of  an 
agreement. 

Id.  (Ib.)    837 

12.  And  where  an  agreement  for  the  sale  of  land 
was  suffered  to  remain  unexecuted  for  fourteen 
years,  the  vendee  having  continued  in  possession, 
the  Court  of  Chancery,  under  the  circumstances  of 
the  case,  decreed  a  specific  performance  of  the  con- 
tract. 

Id.  (Ib.)    837 

13.  Where,  on  a  bill  in  chancery  for  a  specific  per- 
formance of  an  agreement  to  convey  land,  the 
complainant  alleged  a  payment  of  part  of  the  pur- 
chase money,  under  a  verbal  agreement  prior  to  the 
written  contract ;  and  a  feigned  issue  was  awarded 
to  try  the  fact  as  to  the  payment,  and  the  jury 
found  the  fact;  it  was  held  that  the  defendant,  hav- 
ing acquiesced  in  the  feigned  issue,  and  controvert- 
ed the  fact;  at  the  trial,  could  not,  afterwards,  ob- 
ject to  the  decree  allowing  the  payment  in  part  of 
the  purchase  money. 

Id.  (Ib.)    837 

14.  The  Court  of  Chancery  has  concurrent  juris- 
diction with  the  courts  of  law  in  all  matters  of  ac- 
count. 

Post  A  Russell  v.  Kimherly,  (470)    846 

15.  The  several  Acts  of  the  Legislature  granting 
and  securing  to  certain  persons  therein  named  the 
sole  and  exclusive  right  of  navigating  boats  by 
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steam,  in  the  waters  of  this  State,  for  a  certain  term 
of  years,  are  constitutional  and  valid,  and  the  party 
in  possession  of  such  rights  is  entitled  to  an  injunc- 
tion from  chancery  to  restrain  others  from  infring- 
ing that  right ;  though  the  statute  had  declared  that  « 
any  boats,  &c.,  used  in  violation  of  the  right  of  the 
grantees  should  be  forfeited  to  them,  and  an  action 
of  detinue  had  been  brought  by  the  grantees  to  re- 
cover the  boats,  &c.,  forfeited. 

Livingston  &  Fulton  v.  Van  Ingen 

et  al.,  (507)    861 

See  Contempt,  2.    Court  of  Errors,  1,  2,  3,  4. 

CHANCERY— 10. 

1.  S.  assigned  a  certain  debt  or  fund  to  P.  in  trust 
to  pay  certain  creditors,  among  whom  was  G.,  a 
judgment  creditor,  and  S.  having  been  surrendered 
Into  the  custody  of  the  sheriff  by  his  bail,  G.  con- 
sented to  his  discharge  from  prison.    In  a  bill  in 
chancery,  filed  by  certain  creditors  of  S.  against  him 
and  others,  among  whom  was  G.,  it  was  alleged 
that  G.  had  taken  S.  in  execution  and  discharged 
him  on  taking  the  assignment ;  and  G.  in  his  answer 
stated  the  manner  of  his  discharge,  and  that  he  had 
not  been  paid,  and  insisted  also  on  the  assignment. 
It  was  held  that  the  allegation  in  the  bill  as  to  the 
discharge,  not  being  true,  and  the  discharge  from 
prison  on  the  surrender  being  no  satisfaction  of  the 
debt,  and  G.  not  being  bound  to  make  an  election 
between  the  judgment  and  the  assignment,  the  bill, 
as  against  him,  ought  to  be  dismissed,  with  costs. 

Codwise  v.  Oetston,  (507)    113O 

2.  And  where  G.  presented  his  petition  to  the 
Chancellor,  praying   that  he  might  be   paid  the 
amount  of  his  judgment  out  of  the  moneys  arising 
from  the  sale  of  the  real  estates  of  S.,  on  which  the 
judgment  was  a  lien ;  it  was  held  that  he  was  en- 
titled to  the  benefit  of  the  fund,  and  to  a  priority 
of  satisfaction  before  the  general  creditors  of  S. 

Id.  (Ib.)    1130 

3.  Whether  a  party  is  entitled  to  relief  by  petition, 
or  must  apply  by  bill,  depends  on  circumstances, 
and  the  sound  discretion  of  the  Chancellor;  where 
the  petition  is  upon  some  collateral  matter,  which 
has  reference  to  a  suit  in  court,  he  may  be  relieved 
on  petition. 

Id.  (Ib.)    1130 

4.  If  a  fund  for  the  payment  of  debts  be  created 
by  an  order  or  decree  in  chancery,  and  creditors 
come  in  to  avail  themselves  of  it,  they  will  be  paid 
part  pasxu,  or  on  the  footing  of  equality. 

Id.  (Ib.)    1130 

5.  But  where  the  law  gives  a  priority,  equity  will 
not  destroy  it,  and  especially  where  legal  assets  are 
created  by  statute ;  as  in  cases  of  judgments,  they 
remain  such,  though  the  creditor  is  obliged  to  go 
into  chancery  for  assistance,  and  the  legal  priority 
will  be  ^protected  and  preserved ;  and  the  regular 
course  is,  for  the  master  to  examine  and  report  on 
the  priority  of  the  several  judgments. 

Id.  (Ib.)    1130 

6.  But  where  a  creditor  applies  by  petition  and 
not  by  bill,  so  as  to  bring  in  the  other  judgment 
creditors,  the  master  must  determine  the  priority 
by  the  record,  and  cannot  resort  to  proof  aliunde, 
unless  it  be  the  voluntary  confession  of  any  prior 
judgment  creditor  that  his  debt  has  been  satisfied. 

Id.  (Ib.)    1130 

7.  Where  a  bill  in  chancery  is  filed  against  two  de- 
fendants, jointly  interested,  and  the  bill  is  taken 
pro  confesso,  against  one  of  them,  for  want  of  ap- 
pearance, and  the  other  appears,  and  disproves  the 
complainant's  case,  the  bill  will  be  dismissed  as  to 
both  defendants. 

Clason  v.  Morris.  (524)    1237 

8.  An  answer  to  a  bill  of  discovery  is  evidence  for 
the  defendant,  unless  disproved;  and  unless  con- 
tradicted by  more  than  one  witness,  it  must  prevail 
against  the  allegations  contained  in  the  complain- 
ant's bill. 

Id.  (Ib.)    1137 

9.  Where  there  is  a  general  denial  in  the  defend- 
ant's answer,  which  is  clear  and  distinct,  any  am- 
biguity, or  apparent  evasion  in  a  particular  part, 
will  not  vitiate  or  destroy  other  parts. 

Id.  (Ib.)    1137 

10.  The  whole  answer  is  to  be  taken  together,  and 
if  any  particular  part  is  ambiguous,  it  ought  to  be 
so  construed  as  to  comport  with  the  general  denial. 

Id.  (Ib.)    1157 

11.  Where  a  plaintiff  made  a  written  agreement 
with  the  defendant,  against  whom  he  had  obtained 
judgment,  and  who  was  about  going  to  sea,  that 
he  would  not  issue  execution  against  him,  for  the 
purpose  of  fixing  the  bail,  until  after  a  certain  day, 
and  the  defendant  paid  the  plaintiff  a  sum  of  money 
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in  consideration  of  this  indulgence,  and  this  ar- 
rangement was  without  the  knowledge  and  consent 
of  the  bail,  it  was  held  to  discharge  the  bail.  And 
the  bail  being  fixed  at  law,  and  prosecuted  on  the 
recognizance,  it  was  held  that  a  court  of  equity 
might  afford  relief  and  grant  a  perpetual  injunc- 
tion, the  remedy  at  law  being  doubtful. 

Rathbone  v.  Wairen.  (587)    1162 

12.  Where  a  court  of  equity  gains  jurisdiction  of 

a  cause  for  one  purpose,  it  may  retain  it  generally. 

Id.  (Ib.)  1162 

CHEAT-7. 

1.  To  constitute  a  cheat  or  fraud  an  indictable  of- 
fense at  common  law,  it  must  be  such  a  fraud  as 
would    affect    the    public:   such    a  deception   as 
common  prudence  cannot  guard  against;   as  by 
using  false  weights  or  measures,  or  false  tokens, 
or  where  there  is  a  conspiracy  to  cheat. 

People  v.  Balicock,  (201)    297 

2.  Where  A   had   a  judgment  against  B,  and  B 
came  to   A   and  said  he  would   settle  by  paying 
money  in  part,  and  giving  a  note  lor  the  residue, 
and  A  drew  a  receipt  in  full  in  discharge   of  the 
judgment,   and   B  got  possession  of  the   receipt 
without  paying  the  money,  or  giving    the  note ; 
and  the  indictment  charged  him  with  having   ob- 
tained the  receipt  falsely,  fraudulently  and  deceit- 
fully, and  under  false  acts  and  colors,  and  under 
pretense  that  he  had  the  money  in  his  pocket,  and 
would  pay  it  immediately  and  give  his  note  for 
the  residue;   it  was  held  that  there   was  no  false 
token,  but  only  a  false  assertion,  and  that  an  in- 
dictment would  not  lie. 

Id.  (Ib.)    297 

CHURCH— 6. 
See  Religious  Society. 


CHURCH— 10. 
See  Assumpsit,  3. 

CHURCH,  TRUSTEES  OF— 8. 
Trustees  of  a  church,  qua  trustees,  can  have  only 
a  constructive  possession,  by  reason  of  having  the 
right  of  possession. 

The  People  v.  Runkk,  (464)    6O6 

COLLECTOR  OF  THE  CUSTOMS-9. 
See  Duties.    Assumpatt. 

COMMITMENT-6. 

See  Chancery,  2.  3.    Contempt.    Habeas  Corpus. 
COMMON  CARRIERS-6. 

1.  Common   carriers  are  liable  for  every  injury 
which  happens  to  goods  intrusted  to  their  care,  un- 
less it  is  caused  by  the  act  of  God,  or  the  enemies 
of  the  land. 

Colt  v.  ZTMechen.  (160)      85 

2.  Where  a  vessel  was  beating  up  the  Hudson, 
against  a  light  and  variable  wind,  and  being  near 
shore,  and  while  changing  her  tack,  the  wind  sud- 
denly  failed,    in    consequence   of  which,  she   ran 
aground  and  sunk  :  it  was  held  that  the  sudden  fail- 
ure of  the  wind  was  the  act  of  God,  and  excused 
the  master,  there  being  no  negligence  on  his  part. 

Id.  (lt>.)       85 

3.  Whether  there  is  negligence  or  not,  is  a  question 
of  fact,  for  the  jury  to  decide. 

Id.  (Ib.)      85 

4.  The  master  and  owners  of  a  ship  are  responsible 
for  the  goods  which  they  have  undertaken  to  carry, 
if  stolen  or  embezzled  by  the  crew  or  any  other  per- 
son, though  no  fault  or  negligence  may  be  imputa- 
ble  to  them. 

Schieffelln  et  al.  v.  Harvey,  (170)    89 

COMMON  CARRIERS— 10. 
See  Bailment. 

COMMON  PLEAS-8. 

Where  it  appeared  from  the  face  of  the  plaintiff's 
declaration  in  the  Court  of  Common  Pleas,  that  the 
demand  was  certain,  so  that  he  could  not,  in  any 
event,  recover  &ir>0,  though  the  damages  demanded 
in  the  conclusion  of  the  declaration  were  $)00,  and 
the  court  proee<>ded  in  the  cause,  notwithstanding 
the  defendant  had  filed,  in  open  court,  a  tuilieax  rnr- 
inut  to  remove  the  cause,  which  had  been  duly  allow- 
ed: this  court  refuwid  to  grant  an  attachment 
against  the  Judges  of  the  Court  of  Common  Pleas, 
for  not  obeying  the  writ.  But  where  the  demand 
appears  to  be  uncertain,  so  that  the  plaintiff  might 
recover  above  $250,  the  writ  must  be  obeyed  and 
returned. 

ShottreW  v.  Daniels,  (341)    561 
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CONDITION— 8. 
See  Promissory  Note,  3. 

CONDITION— 10. 

1.  A  gave  a  bond  to  B,  conditioned  to  be  void,  if 
C,  against  whom  B  had  brought  a  suit,  &c.,  should, 
on  or  before  a  certain  day,  pay  to  B  the  amount  of 
the  damages  and  costs  recovered  in  that  suit,  or 
should  surrender  himself  into  the  custody  of  the 
sheriff  of  L.,  in  that  suit,  on  or  before  that  day,  &c., 
and  it  was  proved  that  C  did  not  pay  the  money, 
&c.,  but  that  he  appeared  at  the  time  and  place 
mentioned  in  the  condition  of  the  bond  and  offered 
himself  to  the  sheriff  of  L.,  and  to  the  attorney  of 
the  plaintiff,  for  the  purpose  of  being  surrendered, 
according  to  the  condition  of  the  bond ;  but  did 
not,  in  fact,  surrender  himself  into  the  custody  of 
the  sheriff.  It  was  held  that  the  condition  of  the  bond 
was  broken,  and  the  plaintiff  entitled  to  recover ; 
the  defendant  being  bound  to  procure  a  strict  per- 
formance of  the  specific  act  of  surrender  by  C  into 
the  custody  of  the  sheriff ;  and  a  mere  offer  to  sur- 
render by  C  would  not  excuse  the  non-performance. 

Mnunsey  v.  Drake,  (27)    92O 

2.  A  bond  was  given  by  A.  and  B,  as  trustees  of  a 
church,  conditioned  to  furnish  F,  the  obligee,  with 
a  comfortable  dwelling-house,  &c.,  if  necessity  re- 
quired :  it  was  held  that  the  plaintiff  was  bound  to 
snow  the  existence  of  a  necessity  arising  from  his 
inability  from  poverty  to  procure  a  house,  as  a  con- 
dition precedent  to  a  right  to  recover  on  the  bond. 

Ferris  v.  Purdy,  (359)    1O65 

3.  Where  A,  on  the  7th  of  December,  1805,  sold  to 
B  a  farm,  the  possession  of  which  was  to  be  deliver- 
ed on  the  1st  of  May,  1808,  free  from  all  incum- 
brances,  &c.,  and  B  gave  to  A  his  several  promis- 
sory notes  for   the   consideration    money,    which 
were  left  in  the  hands  of  C  until  A  should  perform 
his  written  agreement  of  the  7th  of  December,  1805, 
as  to  the  delivery  of  the  farm,  &c.,  and  B  took  pos- 
session of  the  farm  on  the  1st  of  May,  1808,  the  title 
to  which  had  not  been  questioned,  and  all  the  notes 
had  been  paid  by  B  except  one,  which  C  delivered 
to  A.    In  a  suit  on  that  note  by  A  against  B,  it  was 
held  that  a  jury  might  infer  from  circumstances  a 
re-delivery  of  the  note  by  the  defendant  to  the 
plaintiff,  and  that  the  facts  in  the  case  were  suffi- 
cient evidence  of  a  performance  of  the  condition 
on  which  the  note  was  left  in  the  hands  of  C,  or 
that  the  defendant  had  waived  the  condition,  or 
dispensed  with  its  performance. 

Grotev.  Orate.  (402)    1O85 

See  Surety,  2.    Pleadings,  13. 

CONSIDERATION— 6. 

Certain  articles  being  advertised  for  sale  at  pub- 
lic auction,  which  A  and  B  were  desirious  to  pur- 
chase, it  was  agreed  between  them,  that  the  would 
not  bid  on  each  other,  but  that  A  should  buy  the 
articles,  and  afterwards  divide  the  same  equally 
with  B.  A  made  the  purchase,  but  refused  to  de- 
liver B  the  half  of  the  goods.  In  an  action  brought 
by  B  against  A,  to  recover  one  half  of  the  profits  of 
the  purchase,  it  was  held  that  the  agreement  was 
without  consideration  and  void. 

Doolinv.  Ward.  (194)    97 

CONSIDERATION— 7. 

1.  Where  there  is  a  consideration  expressed  in  a 
deed,  without  saying  "and  also  for  other  consider- 
ations," proof  of  any  other  consideration  than  the 
one  expressed  is  not  admissible. 

Maigley  v.  Hauer,  (341)    345 

2.  If  the  consideration  in  a  deed  is  not  truly  stafeHl, 
the  party  must  seek  his  relief  in  a  Court  of  Chan- 
cery. 

Id.  (Ib.)    345 

See  Axxiimmit,  1,3,  4.  Bills  of  Exchange,  &c.,  3, 
4,  5. 

CONSIDERATION-8. 

See  Deed,  5.  Frauds,  1,  3.  Avftumiuit,  1,  5.  Prom- 
issory Note,  2.  Auction. 

CONSIDERATION-9. 
See  Promissory  Notes.  7. 

CONSIDKRATION-10. 
See  Pleadings,  7.    AfvnimjMtit,  5. 

CONSOLIDTION— 9. 
See  Practice,  23,  24. 

CONSTABLE- 8. 

In  an  action  of  trespass  for  taking  the  plaintiff's 
goods,  the  defendant  justified  as  a  constable,  under 
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an  appointment  of  three  justices,  pursuant  to  the 
«th  section  of  the  "  Act  (sess.  24,  ch.  78)  Relative  to 
the  Duties  and  Privileges  Of  Towns,"  of  27th 
March,  1801,  and  that  he  took  the  goods  as  consta- 
ble, by  virtue  of  an  execution  issued  against  the 
goods  of  the  plaintiff,  &c.  It  was  held  that  the  ap- 
pointment made  by  the  justices  was  a  judicial  act; 
and  being  within  tnejr  jurisdiction,  was  conclusive 
and  valid,  until  set  aside  or  quashed  on  certiorari ; 
and  could  not  be  questioned  in  a  collateral  action. 
Wood  v.  Peake,  (69)  469 

CONSTABLE— 10. 

1.  Whether  a  constable  has  power  to  summon  a 
jurj  of  inquiry  to  try  a  claim  of  property  taken  by 
him  on  execution.    Quwre. 

Towiixend  v.  Phillips,  (98)    951 

2.  Where  goods  taken  on  an  execution  against  B 
by  a  constable  were  claimed  by  A  as  his  property, 
and  the  constable  summoned  a  jury  of  inquiry  as 
to  the  claim  ;  it  was  held  that  the  inquisition  was 
no  justification  in  an  action  of  trespass  brought  by 
A  against  the  constable,  but  went  only  in  mitiga- 
tion of  damages,  though  such  inquisition  may,  in 
many  cases,  justify  the  officer  for  making  a  return 
of  nulla  bona. 

Id.  (Ib.)    951 

See  Search-warrant. 

CONTEMPT— 6. 

1.  It  seems  that  courts  of  justice  cannot  com- 
mit for  contempts  for  an  indefinite  time,  or  until 
the  further  order  of  the  court. 

Yates  v.  The  People,  (337)    145 

2.  A  person  out  of  court,  cannot  be   committed 
for  a  contempt  by  an  order  of  the  court,  without  a 
writ  or  warrant. 

Id.  (Ib.)    145 

3.  A  person  who  has  been  regularly   committed 
and  afterwards  set  at  large,  cannot  be  re-commit- 
ted, by  an  order  grounded  upon  and  reciting  the 
original  writ  or  attachment. 

Id.  (Ib.)    1*5 

See  Chancery,  2,  3,  4.  5,  6,  7, 

CONTEMPT-9. 

1.  A  commitment  for  a  contempt  for  an  indefi- 
nite time,  or  "until  the  further  order  of  the  court," 
is  good.  » 

Fates  v.  Lansing  (in  error),  (395)    815 

2.  Where  a  master  in  chancery  was  committed  by 
an  order  of  the  court  which  stated  that  A.  B.,  while 
he  was  master,  tiled  a  bill  to  which  he  subscribed 
the  name  of  C.  D.,  one  of  .the  solicitors  of  the  court, 
without  his  knowledge  or  consent,  &c.,  "contrary 
to  the  statute  in  such  case  made  and  provided,  and 
in  willful  violation  of  his  duty  as  master,  and  in 
contempt  of  the  court,  and  the  said  A.  B.  was  or- 
dered to  be  committed  to  jail  until  the  further  or- 
der of  the  court;"  this  was  held  to  be  a  legal  com- 
mitment for  a  contempt,  the  words  "contrary  to 
the  statute,"  &c.,  being  surplusage;    and  that  a 
judge  of  the  Supreme  Court  could  not,  on  habeas 
corpm,  discharge  the  person  so  committed,  from 
his  imprisonment. 

Id.  (Ib.)    815 

See  Chancery,  1,  2,  3.  4,  5,  6. 

CONTRACT-8. 

1.  The  time  of  payment  is  part  of  the  original  con- 
tract, and  if  no  time  of  payment  is  expressed  in 
a  note,  the  law  ad  judges  it  to  be  payable  immedi- 
ately ;  and  parol  evidence  is  inadmissible  to  show 
a  different  time  of  payment. 

Thompson  v.  Ketcham,  (189)    51O 

2.  A  contract  must  be  proved  as  laid  in  the  plaintiff's 
declaration.  He  cannot  give  in  evidence  an  entire 
contract  relating  to  two  distinct  subjects,  when  he 
declares  only  as  to  one  of  them. 

Crawford  v.  Morrett,  (253)    533 

3.  Where  the  plaintiff  declared  on  a  contract,  by 
which  the  defendant  agreed  to  pay  him  a  certain 
sum  for  half  the  land  taken  for  a  certain  road,  and 
the  contract  proved  at  the  trial  was  that  the  defend- 
ant was  to  pay  for  all  the  land,  the  variance  was 
held  fatal. 

Id.  (Ib.)    532 

4.  If  part  of  one  entire  contract  be  illegal  and  void, 
the  whole  is  void. 

Id.  (Ib.)    532 

See  Fraud,  2. 

CONTRIBUTION— 10. 
See  Mortgage,  1. 
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See  Bond. 
See  Sheriff. 


CO-OBLIGORS-8. 

CORONER— 6. 
CORPORATION— 6. 


See  Religious  Society.    Turnpike  Company.    Al- 
bany Corporation. 

CORPORATION— 7. 

A  corporation  may  sue,  though  it  cannot  be  sued, 
before  a  Justice's  court. 

Hotchhins  v.  Religious,  (356)    351 

CORPORATION-8. 

1.  Where  a  corporation  sues,  either  on  a  contract, 
or  to  recover  real  property,  it  must,  at  the  trial, 
show  that  it  is  a  corporation,  or  be  nonsuited. 

Jackson,  ex  dem.  v.  Plumbe,  (378)    576 

2.  A  regular  corporation   aggregate   cannot   be 
seised  of  land,  in  trust,  for  purposes  foreign  to  its 
institution. 

Jackfton,  ex  dem.  v.  Hartwett,  (422)    591 

3.  The  supervisors  of  a  county  are  a  corporation, 
with  special  powers,  and  for  special  purposes  only ; 
and  it  is  very  questionable  whether,  prior  to  the  Act 
passed  8th  April,  1801  (sess.  24,  ch.  180),  they  were 
competent  to  take  a  grant  of  land. 

Id.  (Ib.)    591 

CORPORATION— 9. 

1.  The  trustees  of  an  incorporated  religious  society 
are,  virtute  often,  entitled  to  the  possession  of  all 
the  temporalities,  and  are  considered  as  lawfully 
seized  of  the  ground  and  buildings  belonging  to  the 
church  ;  and  if  the  trustees  close  the  door  against 
the  minister  and  congregation,  and  they  break  and 
enter  the  church,  by  force,  an  indictment,  at  the 
instance  of   the    trustees,  will   lie   against   them 
for  such  forcible  entry. 

The  People  v.  RunKle,  (147)    7Oft 

2.  Where  the  trustees  of  a  religious  incorporation 
were  required  by  statute  to  be  divided-  into  three 
classes,  and  the  seats  of  one  class  were  to  be  vacated 
at  the   end    of    every  year,    so    that   one    third 
should  be  "  annually  chosen,"  and  that  the  time  of 
the  annual  election  should  be,  at  least,  six  days  be- 
fore the  vacancies  should  happen ;  it  was  held  that 
elections  of   trustees  on    Pinxter    Monday  (Mon- 
day  after  Whitsunday),  though  a  movable  holiday 
and  not  a  day  certain,  was  valid. 

Id.  (Ib.)    706 

3.  Where  officers  of  a  corporation  are  required 
to  be  annually  elected,  it  seems  that  they  may  con- 
tinue in  office,  after  the  year,  and  until  others  are 
elected  in  their  stead. 

Id.  (Ib.)    706 

4.  An  action  lies  against  a  stockholder  of  a  turn- 
pike corporation,  on  his  promise  in  writing  to  pay 
for  the  shares  for  which  he  has  subscribed,  in  in- 
stalments,   notwithstanding  the   remedy  given  in 
the  Act,  of  a  forfeiture  of  the  shares,  and  of  all  pre- 
vious payments. 

P.  &  D.  &  Company  v.  Hurtin,  (217)    736 

See  Bond.    Town. 


See  Deed,  1. 


CORPORATION— 10. 
COSTS-6. 


In  an  action  for  a  malicious  prosecution,  brought 
against  a  justice  of  the  peace  and  another  person, 
in  which  the  plaintiff  was  nonsuited,  at  the  trial, 
the  defendants  having  pleaded  separately,  it  was 
held  that  the  justice  was  entitled  to  double  costs, 
and  the  other  defendant  to  single  costs,  to  be  sep- 
arately taxed. 

Row  v.  Sherwood  &  Hamilton,  (109)    68 

2.  In  actions  of  trespass,  it  rests  in  the  discretion 
of  the  judge  at  the  trial,  to  certify  whether  the  tres- 
pass was  willful  and  malicious,  so  as  to  entitle  the 
plaintiff  to  full  costs ;  and  if  he  refuses  a  certificate, 
the  court  will  not  interfere,    on  an   appeal  from 
his  decision. 

Heath  v.  M'lnroy,  (277)    124 

3.  It  seems  that  a  voluntary  trespass  is  not,  per 
8e,  willful  and  malicious,   within  the  meaning  of 
the  Act  Relative  to  Costs.     (24  sess.,  ch.  170,  sec.  8). 

Id.  (Ib.)    124 

4.  Where  the  plaintiff  in  a  suit  in  a  court  of  com- 
mon pleas,  in  which  judgment  was  given,  after  ver- 
dict, for  the  defendant,  brought  a  writ  of  error  to 
this  court,  and  the  judgment   below   was  affirm- 
ed;   it   was    held    that    the    defendant   was   not 
entitled  to  double  costs,  under  the  14th  sec.  of  the 
Act  (24  sess.,  ch.  170),  which  is  only  for  delaying  exe- 
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cution ;  but  is  entitled  to  single  costs,  under  the 
12th  section  ot  the  Act. 

Peters  &  Gedney  v.  Henry,  (278)    125 

5.  Where  a  person  is  made  a  lessor,  in  ejectment, 
against  his  consent,  and  the  nominal  plaintiff,  be- 
comes nonsuited,  such  lessor  is  not  liable  for  the 
costs,  but  the  attorney  for  the  plaintiff,  who  used  the 
name  of  such  person,  as  lessor,  shall  pay  the  costs. 

The  PeopU  v.  Bradt,  (318)    139 

6.  No  fees  for  the  attendance  or  travel  of  wit- 
nesses can  be  taxed,  without  an  affidavit  of  their  act- 
ual  attendance  and  trav  el. 

Jackson,  ex  dem.  Ktncara,  v.  Scott,    (330)    143 

7.  Where  an  attorney  was  sued  in  this  court,  and 
the  plaintiff  recovered  less  than  $25,  it  was  held  that 
the  defendant  was  not  liable  for  costs ;  for  since  the 
Act;(28sess.,  ch.  93,  sec.  6),  attorneys  may  be  sued  be- 
fore justices  of  the  peace,  in  the  same  manner  as 
any  other  persons,  excepting1  during  the  sitting  of 
the  court. 

Moulton  v.  Hubbard,  (332)    143 

8.  Though  the  defendant  is  insolvent,  the  plaintiff 
cannot   discontinue  without  costs,  unless  the  de- 
fendant has  also  obtained  his  discharge  under  the 
Insolvent  Act. 

Collins  v.  Evans,  (333)    144 

COSTS-7. 

1  Where  judgment  is  given  in  the  court  below  for 
the  plaintiff,  and  that  judgment,  on  a  writ  of  error, 
is  reversed  above,  the  plaintiff  in  error  recovers  no 
costs. 

Pease  et.  al.  v.  Morgan,  (468)    388 

2.  Where  an  attorney  of  this  court  is  sued,  and  a 
judgment  is  recovered  against  him  for  a  sum  ex- 
ceeding $25,  but  less  than  $50,  the  plaintiff  is  entitled 
to  full  costs. 

Walsh  v.  Sackrider,  (537)    411 

3.  In  an  action  ofcovenant  for  the  non-payment  of 
rent  reserved  in  a  lease,  if  the  plaintiff  recovers 
judgment  for  less  than  $250,  he  is  entitled  only  to 
the  cosfs  of  the  Court  of  Common  Pleas. 

Beecker  v.  Platt,  (555)    417 

COSTS— 8. 

1.  Where   an  attorney  of  this  court  was  sued  in 
November,  1809,  for    $25.93,    and    had  a  set-off  of 
820.25,  and  the  plaintiff  recovered  $5.68  ;  it  was  held 
that  the  defendant  was  entitled  to  recover  costs, 
but  that  the  plaintiff  might  set  off  the  amount  he 
had  recovered  against  so  much  of  the  costs. 

Willet  v.  Stan;  (123)    489 

2.  Where  an  inquisition,  taken  under  the  20th  sec- 
tion of  the  Act  Relative  toHigh  ways  (sess.  24,ch.  186), 
for  an  encroachment  on  thehighway,  was  removed 
into  this  court  by  certiorari,  and  quashed  ;  it  was 
held  that  the  appellant  was  not  entitled  to  costs.    It 
is  a  c(unis  owitsjcu*  in  the  statute  as  to  costs. 

Low  v.  Risers,  (321)    555 

3.  A  settlement  of  the  costs  by  the  defendant  in  a 
suit,  in  whose  favor  they  are  awarded,  with  the 
plaintiff,  is  valid,  if  made  without  any  notice  from 
the  defendant's  attorney  of  any  claim  or  lien,  and 
without  any  collusion  to  deprive  the  attorney  of  his 
costs.    The  claims  which  an  attorney  may  have  on 
his  client  for  extra  services,  as  for  counsel  fees, 
make  no  part  of  the  attorney's  lien  upon  the  taxed 
costs,  or  which  the  court  will  protect  against  the 
interference  of  his  client. 

The  Peopte  v.  Hardenhergh,  (335)    559 

4.  Where  separate  suits  are  brought  against  the 
maker  and  indorscr  of  a  note,  ana  separate  judg- 
ments recovered,  the  plaintiff  is  entitled  to  the  costs 
in  each  suit.    The  statute  (sess.  24,  ch.  90,  sec,  14)  does 
not  apply  to  this  case. 

Austin  v.  BemisH,  (350)    507 

5.  Where  the  plaintiff  in  an  action  of  trespass  ffiuire 
claumun  fregit,&,c.,  recovered  less  than  $50  damages, 
and  the  defendant  recovered  costs,  the  defendant's 
taxed  costs  were  allowed  to  !»•  set  off  against  the 
damages  recovered  by  the  plaintiff,  who  was  insolv- 
ent.   The  lien  of  the  plaint  ills  for  his  costs  in  this 
caw,  extends  only  to  the  balance  due,  after  deduct- 
ing the  defendant's  charges,  and  does  not  affect  the 
equitable  right  of  set-off  between  the  parties. 

I'urter  v.  Lane,  (457)    507 

6.  In  an  action  tiy  an  administrator  on  a  note  given 
to  the  int<>8taU'.  for  $90,  the  Jury  found  a   verdict 
for  the  plaintiff  for  $15;  and  it  was  held  that  the 
plaintiff  could  not  recover  costs,  nor  was  he  obliged 
to  pay  costs. 

Carlile  v.  Hate*,  (379)    570 

See  Attorney,  4.    Pleadings,  7. 

COSTS-fl. 

1.  An  action  was  brought  In  a  court  of  common 
JOHNS.  REP.,  6,  7,  8,  9,  10. 


pleas,  founded  on  matters  of  account  between  the 
parties,  which  was  referred,  by  order  of  the  court, 
and  the  referees,  in  their  report,  certified  that  the 
amount  of  the  respective  accounts  of  the  parties 
proved  before  them,  taken  together,  was  $265.26, 
and  that  the  balance  due  the  plaintiff  was  $16.74,  for 
which  sum  judgment  was  entered ;  it  was  held 
that  the  plaintiff  was  entitled  to  costs. 

Dunham  v.  Chamberlain,  (224)    73» 

2.  In  an  action  against  a  justice  of  the  peace  for 
an  act  done  in  his  official  capacity,  the  defendant 
pleaded  the  general  issue  and  a  justification,  and 
there  was  a  replication  to  the  second  plea  and  a  de- 
murrer, on  which  judgment  was  given  for  the  de- 
fendant.     On  the  general  issue,  a  judgment  of  non 
•pros  was  obtained  for  not  proceeding  to  trial.    It 
was  held  that  the  defendant  was  entitled  to  double 
costs  on  the  non  pros,  but  not  on  the  demurrer; 
and   after   double  costs  had  been  taxed  on  both 
issues,  and  part  of  the  costs  paid,  and  an  execution 
issued  for  the  residue,  the  court  ordered  a  retaxa- 
tion  at  the  expense  of  the  plaintiff. 

Wait  v.  Durand,  (254)    751 

3.  Costs  are  the  consequence  of  some  default,  and 
are  not  awarded  at  common  law,  or  in  the  Instance 
Court,  against  an  innocent  party. 

Clinton  v.  Strong,  (370)    804 

4.  Where  costs  were  exacted  by  the  clerk  of  the 
District  Court  of  the  United  States,  as  a  condition 
of  giving  an  order  for  the  re-delivery  of  property, 
seized  by  the  collector  of  the  customs,  and  by  whom 
it  had  been  liberated ;  it  was  held  thas  the  payment 
was  not  voluntary  ;  and  being  exacted  colorc  offlcii, 
might  be  recovered  back,  it  an  action  of  indebitatus 
assumpsit,  at  common  law. 

Id.  (Ib.)    804 

5.  Where  a  suit  is  discontinued  for  want  of  cause, 
without  any  decision  of  the  court,  the  exaction  of 
costs  is  an  act  in  paw,  and  the  money  may  be  recov- 
ered back  by  suit  against  the  officer  exacting  them, 
in  any  other  court  having  competent  jurisdiction. 

Id.  (Ib.)    804 

See  Court  of  General  Sessions. 

COSTS— 10. 

1.  In  dower,  where  the  demandant  recovers  dam- 
ages, she  is  also  entitled  to  costs  of  suit. 

Hilluer  v.  Larzelere,  (216)    1OO4 

2.  In  an  action  of  debt  on  a  bond  for  $4,800,  con- 
ditioned to  pay  $1,800,  in   yearly   installments   of 
$200  each,  brought  to  recover  the  first  installment, 
the  plaintiff  recovered  judgment  for  the  debt,  and 
$49.80  damages ;  it  was  held  that  he  was  entitled  to 
full  costs. 

Pearson  v.  Bailey,  (219)    1O05 

3.  In  an  action  of  trespass  quare  clausum  fregit, 
brought  in  a  court  of  common  pleas,  in  which  the 
title  to  land  did  not  come  in  question,  the  plaintiff 
recovered  damages  to  the  amount  of  one  dollar,  it 
was  held  that  the  suit  being  cognizable  before  a 
justice  of  the  peace,  the  defendant,  under  the  Act 
(sess.  24,  ch.  170,  sec.  5),  was  entitled  to  recover  his 
costs  against  the  plaintiff. 

King  v.  Annin,  (302)    1O42 

4.  And  where,  on  the  report  of  referees  being 
confirmed  by  the  Court  of  C.  P.,  the  plaintiff,  with- 
out saying  anything  to  the  court  as  to  the  question 
of  costs,  entered  a  rule  for  judgment  for  one  dollar 
damages,  and  his  costs  of  suit,  and  had  his  costs 
regularly  taxed,  and  a  record  made  up  and  filed,  on 
which  execution  was  issued,  and  tin- damages  and" 
costs  collected  and  paid  over  to  the  plaintiff ;  and 
on  the  return  -of  the  execution,  at  a  subsequent 
term,  the  court,  on  application  of  the  defendant, 
adjudged  costs  in  his  favor  against  the  plaintiff,  on 
which  a  new  record  was  made  up,  in  which  tin- 
judgment  was  entered  as  of  September  Term,  1810, 
when  the  report  was  confirmed  for  the  costs,  when, 
in  fact,  the  judgment  in  favor  of  tin-  defendant  for 
the  costs  was  given  in  May,  lull ;  it  was  held  thut 
the  entry  of  the  judgment  by  the  plaintiff  for  the 
costs,  without  the  knowledge  or  asst-nt of  the  court, 
being  irregular,  thr  Court  of  ('.  P.  had  power  to  set 
it  aside;  and  that  the  entry  of  the  judgment  for 
costs  in  favor  of  the  defendant,  as  of  September 
Term,  1810.  could  not  be  alleged  as  error,  since  the 
Judgment  for  costs  related  back  to  the  term  which 
Judgment  was  given  on  the  report  of  thr  referees. 

Id.  (Hi.)     1042 

See  Practice.  8. 

COUNTY-*. 
See  SuiK-rvisors. 

COURT-8. 
Set;  Common  Picas. 
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COURT-MARTIAL-7. 

1.  A  summons  to  appear  before  a  regimental  court- 
martial,  to  show  cause  why  a  fine  should  not  be 
levied,  under  the   Act  to  Organize   the  Militia  of 
the  State  (sess.  24.  ch.  106,  sec.  30),  is  In  the  nature 
of  process,  and  must  be  personally  served. 

Capron  v.  Austin,  (9o)    sol 

2.  An  action  lies  against  the  president  of  .a  regi- 
mental  court-martial,    for  issuing  a  warrant   by 
which  a  fine  was  collected,  when  the  party  had  not 
been  personally  served  with  a  summons  to  appear 
and  show  cause,  but  only  a  copy  thereof  left  at  his 


. 
But  see  Act,  sess.  32,  ch.  165,  sec.  76,  aliter. 

COURT  MARTIAL—  10. 
See  Militia. 

COURT  OF  COMMON  PLEAS—  7. 
Error  lies  from  a  judgment  of  nonsuit  by  a  court 
of  common  pleas,  as  it  is  a  judgment  with  costs. 

Schemerhwn  v.  Jenkins.  (373)    356 

COURT  OF  GENERAL  SESSIONS  OF  THE 

PEACE-9. 

On  appeals  in  cases  of  bastardy,  the  General  Ses- 
sions of  the  Peace  have  no  power  to  award  costs, 
unless  authorized  by  statute  ;  and  no  such  author- 
ity existed  under  the  Act  of  the  Oth  of  March,  1801  ; 
and  the  Act  of  the  30th  of  March,  1810  (sess.  24,  ch. 
109),  does  not  apply  to  appeals  brought  beiore  the 
passing  of  the  Act. 

'  Washlturn  v.  Overseers  of  Hebron,     (119)    694 

COURT  OF  GENERAL  SESSIONS  OF  THE 

PEACE—  10. 
See  Bastardy. 

COURT  OF  ERRORS—  8. 

1.  A  copy  of  the  rule  to  answer  the  petition  of  ap- 
peal, or  to  join  in  error,  or  notice  thereof,  must  be 
served  on  the  solicitor  of  the  respondent,  or  on  the 
attorney  for  the  defendant  in  error  ;  and  in  case  no 
solicitor  or  attorney  be  employed,  the  service  of 
the  rule  or  notice  must  be  on  the  respondent,  or  de- 
fendant in  error,  personally. 

Waters  v.  Travis,  (566)    64O 

2.  Where  a  decree  of  reversal  had  been  entered  by 
default,  without  service  of  a  copy,  or  notice  of  the 
rule  to  answer  the  petition  of  appeal,  the  decree 
was  set  aside  for  irregularity;  although  the  decree 
had  been  entered  up,  and  the  record  remitted. 

Id.  •    (!*>•)    6*° 

3.  Whether  this  court  will  hear  arguments  ex-parte, 
or  enter  a  decree  by  default,  as  of  course.  Oucere. 

Id.  (It>.)    64° 

4.  Where  a  respondent  presented  a  petition  to  the 
court,  stating  that  he  was  poor,  and  unable  to  em- 
ploy counsel,  the  court  assigned  him  counsel. 

Id.  (**>•)    64° 

COURT  OF  ERRORS—  9. 

1.  If  any  of  the  parties  in  interest  in  a  cause,  be- 
come changed,  by  death  or  otherwise,  pending  an 
appeal  to  this  court,  the  cause  will  be  remanded. 
without  prejudice  to  either  party,  in  order  that  the 
court  below  may  take  the  necessary  steps  to  bring 
in  the  parties  whose  interests  may  have  accrued 
since  the  appeal. 

*,          WOsonetal.v.  Hamilton  etal.,  (442)    834 

2.  No  appeal  lies  to  this  court  from  an  order  of 
the  Court  of  Chancery,  for  an  attachment  to  bring 
up  a  party  to  answer  interrogatories  for  a  con- 
tempt, in  disobeying  a  writ  of  injunction  issued  in 
a  cause. 

Bueletal.v.  Street  etal.,  (443)    835 

3.  It  seems  that  no  appeal  lies  from  an  interloc- 
utory order  of  the  Court  of  Chancery  which  does 
not  involve  a  decision  upon  some  matter  touching 
the  merits  of  the  cause,  and  by  which  the  party  is 


(Ib.)    835 

4.  Where  an  objection  is  made  in  the  Court  of 
Chancery,  of  a  want  of  parlies,  it  may  be  insisted 
on,  in  this  court,  on  the  appeal. 

Grant  etal.v.  Duaneetal.,  (591)    895 

COURTS  OF  RECORD-9. 

A  judge  of  a  court  of  record  id  not  liable  to  an- 
swer personally,  in  a  civil  suit,  for  any  act  done  by 
him  in  his  judicial  capacity,  nor  for  errors  of  judg- 
ment. 

Yates  v.  Lansing  (in  error),  (395)    815 

See  Chancery,  1. 
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COVENANT-6. 

1.  In  an  action  of  covenant,  a  plea  of  acceptance 
in  satisfaction  by  the  plaintiff  from  a  third  person 
or  stranger,  is  not  good. 

Clow  v.  Borst,  (37)    44 

2.  In    an  action  for   a  breach  of  covenant,   the 
plaintiff  stated  that  the  defendant,  by  deed,  sold  to 
him  a  certain  slave,  and  covenanted  to  warrant  and 
forever  defend  the  said    slave    to    the    plaintiff, 
against  all  persons  lawfully    claiming  any    estate, 
right,  &c.,  and  averred  that  the  person  sold  as  a 
slave  was  not  a  slave,  but  a  freeman,    at  the  time 
of  sale.    On    demurrer,  this  was  held  a  sufficient 
assignment  of  a  breach  of  the  warranty. 

Quackcnboss  v.  Lansing.  (49)    49 

3.  Covenants  are  to  be   construed  according  to 
their  spirit  and  intent. 

Id.  (I  ft.)    49 

4.  In  an  action  of  covenant,  where  some  of  the 
breaches  are  well  assigned,  and  some  not.  and  there 
is  a  demurrer  to  the  whole  declaration,  the  plaintiff 
will  have  judgment  for  the  breaches  which  are  well 
assigned. 

Adams  v.  WttlougKhy,  (65)    54 

5.  In  an  action  of  covenant.for  rent  due  on  a  lease 
against  the  assignee  of  the  lessee,  the  plaintiff  need 
not  aver  in  his  declaration  that  the  lessee  had  not 
paid  the  rent;  it  is  sufficient  if  he  states  that  the 
rent  accrued  subsequent  to  the  assignment  to  the 
defendant,  and  that  the  same  was  due  and  owing  to 
the  plaintiff,  and  in  arrear,  &c. 

Dubois'  Executors  v.  Van  Orden,          (105)    6  7 

COVENANT— 7. 

1.  Where  A.  in  consideration  of  $500,  paid  in  full, 
for  50  acres  of  land,  covenanted  to  convey  the  land 
to  B  by  a  good  and  sufficient  deed,  on  or  before  a 
certain  day,  or  in  lieu  thereof  to  pay  him  $800 ;  it  was 
held  that  B  was  entitled  to  recover  for  a  breach  of 
the    covenant,     the     $800,    with    interest,    it    be- 
ing in  the  nature  of  liquidated  damages,  and  not  a 
penalty. 

Slosson  v.  Beadle,  (72)    253 

2.  In  an  action  of  covenant  brought  by  thelgrantee 
against  the  grantor  for  a  breach  of  the  covenant 
against  incumbrances  in  a  deed ;  the  postea  in  an  ac- 
tion of  ejectment  brought  against  the  grantee  by  a 
mortgagee  on  a  prior  mortgage  of  the  same  land 
is  sufficient  to  support  the  action. 

Waldo  v.  Long,  (173)    287 

3.  The  plaintiff  in  this  action  is  entitled  to  recover, 
not  only  the  consideration  money  in  his  deed,  and 
theinterest,  but  also  the  costs  of  the  ejectment  suit 
against  him. 

Id.  (Ib.)    287 

4.  Where  mutual  covenants  go  only  to  a  part  of  the 
consideration,  and  a  breach  of  that  part  may  be 
paid  for  in  damages,  the  defendant  cannot  set  it  up 
as  a  condition  precedent ;  but  the  covenants  in  such 
case  are  regarded  as  independent. 

Bennett  v.  Executm-s  of  Pixley,  (249)    313 

5.  In  an  action  of  covenant,  the  plaintiff  declared, 
that  in  consideration  of  $400  paid  to  the  defend- 
ant, he   promised    to    convey,  on   the  1st  of  De- 
cember, 1802,  to  the  plaintiff,  a  certain  lot  of  land 
lying  in  N.,  the  same  to  be  appraised  by  A  and  B; 
and  if  appraised  at  more  than  $400,  the  plaintiff  was 
to  pay  to  the  defendant  the  surplus;  and  if  at  less 
than  that  sum,  so  much  was  to  be  deducted,  &c.,  and 
averred  that  he  was  ready  to  receive  a  deed ;  but  the 
defendant  did  not  convey,  &c.    On  demurrer,  the 
declaration  was  held  good. 

Id.  (Ib.)    313 

6.  In  an  action  on  a  covenant  contained  in  a  deed 
by  which  the   grantor  "gave,   granted,"  and   en- 
gaged to  warrant  and  defend  the  land  against  all 
claims,   &c.,  it  was  held  that  no  action  could  be 
maintained  either  on  the  implied  or  express  cove- 
nant, without  alleging  and  proving  eviction,  and 
that  the  express  warranty  qualified  and  restrained 
any  implied  covenant  of  seisin  arising  from  the 
word  "  give." 

Kent  v.  Welsh,  (258)    316 

7.  In  an  action  of  covenant  on  the  covenant  against 
incumbrances  in  a  deed :  the  plaintiff,  if  he  has  paid 
off  the  incumbrance,  may  recover  the  amount  paid 
by  him  ;  but  if  he  has  not  paid  anything,  he  can  re- 
cover nominal  damages  only. 

De  Laverg-ne  v.  Norris,  (358)    351 

8.  If  he  does  not  choose  to  wait  until  he  is  evicted 
by  the  mortgagee,  he  may  satisfy  the  mortgage,  and 
resort  to  his  covenant. 

Id.  (Ib.)    351 

9.  In  an  action  of  covenant  on  the  covenants  of 
seisin,  power  to  sell,  quiet  enjoyment,  against  in- 

JOHNS.  REP.,  6,  7,  8,  9,  10. 


GENERAL  INDEX. 


cumbrances  and  warranty,  contained  in  a  deed,  it 
was  held  that  the  breaches  in  the  declaration  were 
well  assigned  in  the  words  of  the  covenants;  that 
an  entry  by  the  covenantor  himself ,  tortiously,  and 
without  title,  is  a  breach  of  the  covenant  for  quiet 
enjoyment ;  and  that  a  breach  of  the  covenant  of 
warranty  is  bad,  if  it  does  not  state  an  eviction. 

Sedgwick  v.  Hollenhack,  (376)    357 

10.  Where  the  plaintiff  alleged  that  the  defendant 
was  not  seised,  &c.,and  the  defendant  pleaded  that  he 
was  seised,  &c.,  and  the  plaintiff  replied  that  he  was 
not  seised,  because  one  W.  B.  at  the  time  was  seised 
of  three  undivided  seventh  parts  of  the  premises, 
this  was  held  a  good  assignment  of  a  breach  of  the 
covenant,  for  it  shows  that  the  defendant  was  not 
seised  absolutely  in  fee  of  the  whole  right. 

Id.  (Ih.)    357 

11.  But  the  stating  an  outstanding  mortgage  and 
judgment,  at  the  time  of  the  covenant,  without 
averring   a  foreclosure   or   possession    under   the 
mortgage,  is  not   alleging  a  sufficient  breach  of 
seisin,  and  a  judgment  of  itself  does  not  transfer 
the  title,  or  destroy  the  seisin. 

Id.  (15.)    357 

12.  Where  A  covenanted  to  pay  B  $300  on  a  certain 
day,  on  which  B  covenanted  to  convey  a  farm  to  A, 
and  before  the  day  B  agreed  to  receive  the  $300  in 
bank  bills,  which  A  tendered  at  the  day,  but  B  re- 
fused to  receive  them  ;  it  was  held,  in  an  action  of 
covenant  against  B,  that  the  agreement  to  receive  i 
bank  bills  was  a  waiver  of,  a  tender  in  gold  and  sil-  | 
ver,  and  was  complete  evidence  at  the  trial  to  sup-  | 
port  the  tender  at  the  day. 

Warren  v.  Main,  (476)    391  ! 

See  Lease,  4.    Executors  and  Administrators,  5. 

COVENANT— 8. 

1.  Where  A  and  B  gave  a  sealed  note  to  C,  and  ! 
A   afterwards    gave   a    bond   and    mortgage    to 
C  for    the   amount    due    on    the    note,    and    C 
covenanted   to   procure  and   cancel   the  note;  it 
was   held,  that  though  the    bond   and    mortgage 
were    not    an   extinguishment   of   the   note,    yet 
the  covenant  made  with  A  was  for  the  benefit  of  A 
and  B,  and  a  covenant  not  to  sue,  which  amounted 
to  a  release  of  the  note. 

Phelfis  v.  Jnhnson,  (54)    464 

2.  A  having  sold  and  con  veyed  to  B  a  certain  piece 
of  land,  covenanted  with  him   to  indemnify  and 
save  him  harmless  from  all  demands,  dues  and  dam- 
ages whatsoever,  which  might  happen  or  arise  to 
him  from  a  certain  mortgage  on  the  same  land ;  it 
was  held  that  this  was  tantamount  to  a  covenant  for 
quiet  enjoyment    against  the  mortgage,  and  that 
B  could  not  maintain  an  action  for  a  breach  of  the 
covenant,  without  showing  an  eviction  under  the 
mortgage. 

Van  Slyck  v.  KimhaV,  (198)    513 

3.  A  covenanted  on  the  30th  of  March,  1799,  to  con- 
vey to  B  by  a  good  warranty  deed,  at  the  reasonable 
requi«t  of  B,  a  certain  lot  of  land  ;  and  "  for  which 
B  covenanted  to  pay  A  a  certain  sum  of  money, 
one  half  in  three,  and  the  other  half  in  six  years." 
The  lot  was  under  a  mortgage,  dated  in  January, 
1799,  and  which  was  registered  at  the  time  the  eon- 
tract  was  made,  which  mortgage  was  not  discharged 
of  record  until  August,  1809,  but  the  certificate  of 
discharge  had  own  given  in  February,  1808.  In  1803, 
or  1»M.  B  had  demanded  a  deed  of  A,  which  he  re- 
f  usod,  saying  it  was  not  in  his  power  to  give  a  deed, 
as  the  lot  was  under  mortgage.  In  November,  1808,  A 
tendered  to  B  a  deed  with  all  the  usual  covenants 
and  warranty,  which   B  refused  to  accept;  and  in 
an  action  of  covenant  brought  by  A  against  B,  for 
the  money  agreed  to  be  paid,  it  was  held  that  the 
refusal  of  A  to  convey,  on  the  ground  of  his  inabil- 
ity to  give  a  good  title,  was  «  default  of  which  B 
might  avail  himself  as  a  defense  against  the  action  : 
that  after  such  refusal,  I!  wns  not  bound  to  tender 
the  money,  nor  to  accept  the  deed  afterwards  ten- 
dered to  him. 

Van  Bcnthuuien  v.  Orapeer,  (257)    533' 

4.  Where  the  plaintiff  covenanted  to  build  a  mill  in  ! 
a  certain  place,  and  by  a  certain  time,  and  in  an  ae-  ! 
tlon  of  covenant,  averred  that  lie  erected  the  mill  | 
at  the  place,  and  l>y  the- time  mentioned  in  the  agree-  j 
ment;  it  was  held  that  parol  evidence  that  the  mill 
was  erected  at  a  different    place,  after  the  time,  j 
by  the  consent  un<i  agreement  of  the  defendant,  did  ; 
not  support  the  declaration. 

PhWpeetaLv.  Rote,  Cfitt)    581 

COVENANT— 9. 

1.  A,  a  lessee,  bargained,  sold  and  aaxigncd  the  ' 
leasehold  premises  to  It,  "  to  have  and  to  hold  the  j 
same  in  as  ample  a  manner,  to  all  intents  and  pur-  i 
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poses,  as  A  might  or  could  hold  and  enjoy  the  same," 
and  covenanted  that  he  had  "good  and  lawful 
right  to  bargain  and  sell  the  premises  as  is  above 
written,"  and  that  the  same  were  free  from  all 
arrearages  of  rent  and  other  incumbrances.  &c.  B 
was  afterwards  evicted  by  a  title  paramount  to  that 
of  the  landlord.  It  was  held  that  the  covenant  was 
qualified  and  limited  to  the  acts  of  the  defendant 
himself,  and  did  not  amount  to  a  warranty  of  the 
landlord's  title. 

Knickerbocker  r.  Killmnre,  (108)    689 

2.  In  an  action  of  covenant,  the  plaintiff  declared 
that  the  defendant  covenanted  to  pay  the  plaintiff 
$250  in  manner  following,  to  wit:  $125  on  the  20th  of 
"May  ensuing,  and  $125  on  the  20th  May,  1811,"  &c., 
and  the  breach  assigned  was,  that  "the'said  sum  of 
$125  was  unpaid."  &c.  On  demurrer,  it  was  held  that 
the  breach  was  not  well  assigned  as  it  did  not  ap- 
pear, with  sufficient  certainty,  which  of  the  twa 
sums  had  not  been  paid. 

Carpenter  v.  Alexander,  (291)    768 

3.  A,  by  a  covenant  under  his  hand  and  seal,  agreed 
to  pay  B  one  dollar  for  every  thousand  feet  of  tim- 
ber annexed  to  his  name  in  a  schedule  annexed  to 
the  agreement,  for  the  privilege  of  floating  the  tim- 
ber down  a  certain  stream  and  dam.  In  an  action  of 
covenant  brought  by  B  against  A,  he  pleaded  non 
est  factum,  and  it  appeared  that  the  schedule  an- 
nexed to  the  agreement  was  subscribed  "  Delano  & 
Burnam,"  and  the  name  of  the  defendant  subscribed 
to  the  agreement  was  Andrew  Burnham.     It  was 
held  that  the  defendant,  having  admitted  by  his  cov- 
enant that  his  name  was  subscribed  to  the  schedule, 
was  estopped  to  deny  that  Delano  &  Burnam  did 
not  include  his  name,  or  to  allege  a  misnomer,  in 
avoidance  of  his  covenant,    the  schedule   being 
taken,  in  that  respect,  as  part  of  the  covenant. 

Smith  v.  Burnham,  (306)    775 

4.  In  an  action  of  covenant  for  a  breach  of  the  cov- 
enant of  seisin  in  a  deed,  where  the  grantee  had  been 
in  the  actual  enjoyment  of  the  land,  and  taken  the 
profits,  for  15  years,  without  any  valid  title  from  the 
grantor,  it  was  held  that  the  grantee  was  entitled 

to  recover  the  consideration  money,  and  the  in- 
terest thereon,  for  six  years  only,  and  the  costs. 

CauUfim  et  al.,  v.  Harris,  (324)    783 

5.  In  an  action  of  covenant  for  a  breach  of  the  cov- 
enant for  further  assurance,  contained  in  a  deed,  by 
which  the  grantor  covenanted  that  he,  and  his  heirs, 
&c.,  would,  at  any  time,  at  the  reasonable  request 
of  the  grantee,  and  at  the  proper  costs  and  charges 
of  the  grantor,  make  and  execute  all  such  further 
and  other  reasonable  conveyances  and  assurances, 
&c.,  as  by  the  grantee,  his  heirs,  &c.,  or  his  or  their 
counsel,  &c.,  should  be  reasonably  advised  or  re- 
quired ;  it  was  held  that,  to  entitle  the  plaintiff  to 
bring  his  action,  he  should  first  have  devised  the 
further  assurance,  and  given  notice  of  it  to  the  de- 
fendant,  specifying    the    particular   kind   of    as- 
surance,   or    have    tendered     the     assurance     to 
the  defendant,  and  allow  him   a  reasonable  time 
to  consider  of  it  before  bringing  a  suit,   for  such 
assurance  must  be  reasonably    devised,  and    not 
different,  in  its  nature  or  purport,  from  the  origi- 
nal bargain. 

Miller  p.  Parson*.  (336)    788 

See  Military  Bounty  Lands. 

COVENANT— 10. 

1.  Where  some  of  the  heirs  of  A,  deceased,  hav- 
ing purchased  of  his  widow  her  right  of  dower  to 
the  estate,  for  which    they  gave  a  l>ond    to   the 
widow,  agreed  to  let  in  the  other  heirs,  to  an  equal 
participation  of  the  IteneHt  of  the  purchase,  on 
their    paying   their   proportion    of   the    purchase 
money:  and  the  other  heirs  covenanted   "to  pay 
their  proportion  of  the  obligation  to  the  widow;" 
this  was  held  a  mutual  covenant  U-tween  the  heirs, 
and  that  the  word  "widow"  was  used  only  to  desig- 
nate the  obligation  intended. 

fianlnrr  r.  Gardner,  (47)    929 

2.  A,  by  an  indorsement  on  a  lease,  under  his  hand 
and  seal,  assigned  over  to  It  for  the  consideration 
of  t'12.  all  his  estate,  right  and  interest  in  the  lease 
and  premises,  &c.,  upon  condition  ttmt  if  A  should 
pay  to  B  the  t'12  by  a  certain  day.  the  assignment 
should  be  void,  otherwise  B  was  to  sell  the  premises, 
assigned,  and  repay  himself  the  .t'12  with  interest, 
&c.     It  was  held  that  this  did  not  timoniit  to  a  cove- 
nant cm  the  part  of  A  to  pay  the  t'12  to  It,  and  that 
no  action  would  lie  upon  it  against  A. 

Stilixlnini  r.  I'hilijix,  (57)     933 

H.  When-  a  lessee,  in  1H()«1.  covenanted  to  pay  "all 
duties,  taxes,  assessments,  impositions,  and  pay- 
ments, as  should,  during  the  term,  IH-  issued,  or 
grow  due  and  payable  out  of  and  for  tin-  demised 
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premises,"  &c.,  and  the  premises  were  assessed  a 
certain  sum,  to  defray  the  expense  of  opening  and 
improving  a  certain  street  of  the  City  of  New  York, 
pursuant  to  an  ordinance  of  the  corporation,  and 
by  virtue  of  the  general  authority  vested  in  the 
corporation,  by  an  Act  of  the  Legislature,  passed 
the  2d  April,  1803  (seas.  26,  ch.  70,  sec.  15),  relative  to 
the  Police  and  Health  of  the  City ;  it  was  held  that 
the  lessee  was  bound,  by  his  covenant,  to  pay  such 
assessment. 

New  York  Corporation  v.  Cashman,    (96)    95O 

4.  A  by  his  agreement  was  to  complete  a  certain 
piece  of  road,  on  or  before  the  20th  October,  1810, 
and  B  covenanted  to  pay  him,  for  completing  the 
whole  of  the  work,  $6,000,  to  be  paid  in  installments, 
as  the  work  progressed ;  it  was  held  that  A  could 
not  maintain  an  action  for  the  whole  consideration 
money,  without  averring  and  proving  a  perform- 
ance of  the  whole  work  :  and  that  if  he  had  brought 
his  action  for  a  ratable  part  of  the  money,  he  must 
show  a  ratable  performance. 

Cunningham  v.  Moirell,  (203)  998 

N.  B.  The  cases  of  Seers  v.  Fowler,  2  Johns., 
272,  and  Havens  v.  Bush,  Ib.  387,  containing  a 
different  doctrine,  are  overruled. 

Id.  (Ib.)    998 

5.  Where  A  agreed  to  convey  to  B  a  farm  on 
which  C  lived,  on  the  1st  May.  1811,  and  B  covenant- 
ed to  pay  to  A  on  that  day,  $500,  part  of  the  pur- 
chase money ;  it  was  held  that  the  covenants  were 
dependent,  and  the  delivery  of  the  deed  and  the 
payment  of  the  money  were  concurrent  acts.    And 
where  A,  on  the  1st  May,  1811,  tendered  to  B  a  deed 
of  the  farm,  executed  by  A  and  his  wife,  not  ac- 
knowledged by  his  wife,  and  which  did  not  embrace 
all  the  land  or  the  farm ;  it  was  held  that  this  was 
not  a  performance  of  the  covenant  of  A. 

Jones  v.  Gardner,  (266)    1O26 

6.  A  covenant  to  convey  the  title  means  the  legal 
estate  in  fee,  free  from  all  valid  claims,  liens,  or  in- 
cumbrances  whatever. 

Id.  (Ib.)    1026 

7.  Covenant  on  articles  of  agreement,  by  which  A 
covenanted  to  convey  to  B  a  certain  farm  which  he 
warranted  to  contain  58  acres  of  land.    A  executed 
and  delivered  a  deed  of  the  farm  to  B  specifying 
the  bounds,  containing  58  acres,  which  B  accepted 
in  performance  and  satisfaction  of  the  articles  of 
agreement,  which  were  declared  to  be  null  and  void; 
but  being  in  the  hands  of  a  third  person  were  not 
cancelled.    A  afterwards  promised  B  that  if  the 
farm,  on  actual  survey,  fell  short  of  the 58 acres,  he 
would  make  an  allowance  for  the  deficiency.    On  a 
survey,  the  farm  was  found  to  contain  only  55  acres 
and  12  perches.    It  was  held  that  B  could  not  re- 
cover, in  an  action  on  the  articles  of  agreement,  for 
a  breach  of  the  covenant ;  that  his  remedy,  if  any, 
was  on  the  promise. 

Houghtalijig  v.  Lewis,  (297)    1O39 

8.  The  acceptance  of  a  deed  pursuant  to  articles  of 
agreement  is,  prima  facie,  evidence  of  the  execu- 
tion of  the  whole  contract,  and  the  rights  and  reme- 
dies under  it  are  determined  by  the  deed,  and  the 
original  contract  becomes  null  and  void. 

Id.  (Ib.)    1039 

9.  Parties  may  enter  into  covenants  collateral  to 
a  deed.    A  deed  may  be  deemed  a  part  execution  of 
the  contract,  if  the  provisions  in  the  two  instru- 
ments clearly  manifest  such  to  be  the  intention  of 
the  parties. 

Id.  (Ib.)    1039 

10.  Where  by  a  bill  of  sale,  B  granted,  bargained, 
and  sold,  "a  negro  woman  slave  named,  &c.,  being 
of  sound  wind  and  limb,  and  free  from  all  disease," 
it  was  held  that  these  were  not  words  of  descrip- 
tion, but  an  averment  of  a  fact,  and  amounted  to 
an  express  covenant  or  warranty,  as  to  the  sound- 
ness of  the  slave. 

Cramer  v.Bradshaw,  (484)    1120 

CREDITORS-10. 
See  Chancery,  2, 4,  5,  6. 


DAMAGES— 8. 

See  Trespass,  2. 

DAMAGE  FEASANT-W. 
See  Trespass,  3. 

DEBAUCHING  A  DAUGHTER— 9. 
See  Action  on  the  Case. 

DEBTORS  ABSENT  OR  ABSCONDING— 10. 
An  attachment  issued  by  a  justice  under  the  Acl 
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sess.  31,  ch.  204,  sec.  21)  at  the  instance  of  a  bona  nde 
creditor,  and  in  a  case  warranted  by  law,  creates  a 
ien  upon  the  goods  attached,  not  on  ly  against  the 
acts  of  the  debtor  himself,  but  against  a  subsequent 
attachment  or  execution  of  any  other  creditor;  but 
Mie  lien  will  be  lost  if  the  creditor  does  not  prose- 
cute his  suit  to  judgment  and  execution  with  all 
due  diligence. 

Fan  Loan  v.  Kline,  (129)    966 

DE  BRUYN'S  PATENT— 8. 
The  true  construction  of  De  Bruyn's  patent  is  a 
line  from  David's  Hook  to  the  Saw  Kill,  drawn  be- 
tween those  two  points,  along  the  east  shore  of  the 
Hudson  River,  to  compose  the  western  boundary; 
a  line  along  the  west  bank  of  the  Fish  Lake,  in  its 
whole  extent,  the  eastern  boundary ;  and  straight 
lines  from  the  extremities  of  the  Fish  Lake,  to  the 
stations  on  the  Hudson  or  David's  Hook  and  the 
Saw  Kill,  the  northern  and  southern  boundaries. 
Frier  v.  Jackson,  ex  dem.  (in  error),  (495)  617 

DECEIT— 6. 

1.  A  applied  to  B  for  goods  on  a  credit.and  B  asked 
C  as  to  the  solvency  of  A,  and  C  answered  that  A 
was  good,  and  as  good  as  any  man  in  the  county, 
for  the  sum,  although  Cat  the  time  had  a  judgment 
against  A,  and  knew  he  was  insolvent.    It  was  held 
that  an  action  for  a  deceit,  on  a  parol  affirmation  as 
to  the  credit  of  another,  would  lie ;  and  that   B, 
having  lost  his  debt,  was  entitled  to  recover  in  an 
action  against  C. 

Upton  v.  Vail,  (181)    98 

2.  Fraud  or  deceit  with  damage,  is  a  Brood  cause 
of  action. 

Id.  (Ib.)    9JJ 

DECEIT— 8. 

To  maintain  an  action,  as  for  a  deceit,  on  a  parol 
representation  as  to  the  credit  and  responsibility  of 
a  third  person,  the  plaintiff  must  prove  actual  fraud 
in  the  defendant,  or  an  intention  to  deceive  him  by 
false  representations.  Deceit  is  the  gist  of  the  ac- 
tion ;  and  though  the  advice  given  be  rash  and  in- 
discreet, yet  if  there  is  no  ground  to  infer  an  intent 
to  deceive,  it  will  not  support  the  action. 

Young  v.  CoveU,  (23)    454 

DEED— 6. 

Proof  of  a  deed  before  a  master  in  chancery, 
made  by  the  oath  of  a  subscribing  witness,  who 
stated  that  he  saw  the  grantor  execute  the  deed, 
and  sincerely  believed  he  was  the  same  person 
named  in  the  deed,  on  which  the  master  certified 
that  he  was  satisfied  of  the  due  execution  of  the 
deed,  and  allowed  it  to  be  recorded,  was  held  to  be 
sufficient  to  allow  the  deed,  which  had  been  record- 
ed, to  be  read  in  evidence,  without  further  proof. 
Jackson,  ex  dem.,  v.  Livingston,  (149)  83 

See  Onondaga  Commissioners. 

DEED— 7. 

1.  If,  in  the  description  of  an  estate  in  a  deed,there 
are  particulars  sufficiently  ascertained  to  designate 
the  thing  intended  to  be  granted,  the  addition  of 
circumstances  false  or  mistaken  will  not  frustrate 
the  deed. 

Jackson,  ex  dem.,  v.  Clark,  (217)    3O3 

2.  But   where   the  description  of  the  estate  in- 
tended to  be  conveyed  includes  several  particulars 
all  of  which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass,  except  such  as  will 
agree  with  every  particular  of  the  description. 

Id.  (Ib.)    303 

3.  Where  the  description  of  the  premises  in  a  deed 
were,    "all,   &c.,    lot   No.   1,   of    the  smaller   lot 
No.    3,  of    the    subdivision    of    lot    No.    10,    in 
the  12th  general  allotment  of  the  patent  K.,"  &c., 
and  there  was  a  mistake  in  inserting  the  12th  instead 
of  the  21st  general  allotment,  it  was  held  that  the 
premises  which  were  claimed  to  be  in  the  21st  gen- 
eral allotment,  passed  by  the  deed. 

Id.  (Ib.)    303 

4.  And    if  the  words   "  with  the  dwellinghouse 
thereon  "  be  inserted  in  the  description,  when,   in 
fact,  there  was  no  dwelling-house  on  the  premises 
claimed  under  the  deed,  it  is  merely  a  false  circum- 
stance, which  does  not  control  the  rest  of  the  de- 
scription, nor  defeat  the  grant. 

Id.  (Ib.)    303 

5.  By  a  map  of  the  survey  of  a  certain  tract  of  land 
for   which    patents  were  issued,  lots  Nos.  15  and 
16  were  made  to  join  each  other,  and  by  the  mistake 
or  fraud  of  the  surveyor,  according  to  the  courses 
and  distances  of  his  survey,  the  line  of  lot  No.  15 
would  not  extend  to  lot  No.  16,  but  left  a  vacant 
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piece  of  land  between  them ;  it  was  held,  after 
various  mesne  conveyances,  during  a  lapse  of  near 
18  years,  that  the  parties  should  be  bound  by  their 
actual  location,  under  the  deed,  according  to  the 
metes  and  bounds  given  in  the  original  survey, 
without  reference  to  the  map  and  patents. 

Jackson,  ex  dem.,  v.  Ogden,  (238)    3O9 

6.  What  acts  and  declarations  of  parties  will 
amount  to  such  a  practical  location  and  construc- 
tion by  them,  as  to  be  binding  and  conclusive, 
though  made  under  a  mistake,  as  to  the  extent 
of  their  legal  rights. 

Id.  (Ib.)    309 

See  Consideration,  1,  2. 

DEED-8. 

1.  In  1790  a  patent  was  granted  for  a  military  lot  to 
A,  who  had  been  a  soldier  in  the  Army  of  the  United 
States:  and  who,  in  Feb.,  1795,  sold  and  conveyed  it 
to  B.  C,inl793,purchased  the  same  lot  of  a  person  pre- 
tending to  be  the  original  patentee,  and  who  fraud- 
ulently executed  a  deed  for  the  lot  to  C,  who  after- 
wards conveyed  it  to  D,  who  sold  it  to  various  per- 
sons, who  took  possession  under  him.    In  August, 
3804,  A,  the  real  patentee,  executed  another  deed 
for  the  same  lot  to  W., which  was  first  recorded ;  and 
in  1806  D  purchased  the  title  of  W.  and  took  a  deed 
from    him,  which   was   also  recorded.    In  an  ac- 
tion of  ejectment  brought  by  B  against  the  per- 
sons in  possession  under  D,  it  was  neld  that  when 
W.  purchased  of  A,  in  1804,  the  land  was  held  ad- 
versely under  a  void  title :  but  as  D  afterwards  pur- 
chased the  title  of  W.,  derived  from  the  real  patentee 
for  the  benefit  of  those  in  possession,  B  could  not 
set  up  that  adverse  possession,  to  defeat  the  pur- 
chase by  W.:  and  that  the  persons  holding  under  D 
had  a  right  to  protect  themselves  by  the  title  of  W. 
equally  as  if  they  had  purchased  it  of  W. 

Jackson,  ex  dem.,  i\  Given  et  al.,         (137)    493 

2.  The  deed  from  the  patentee  to  W.,  being  first  re- 
corded, was  entitled  to  a  preference,  under  the  stat- 
ute, there  being  no  satisfactory  proof  of  an  actual 
-or  implied  notice  to  W.  of  the  prior  deed  to  B. 

Id.  (Ib.)    493 

3.  To  defeat  the  prior  registry  of  the  second  deed, 
there  must  be  fraud  or  undoubted  notice. 

Id.  (Ib.)    493 

4.  If  one  affected  with  notice  conveys  to  another 
without  notice,  the  latter  is  as  much  protected,  as 
if  no  notice  had  ever  existed. 

Id,  (Ib.)    493 

5.  Where  A,  a  tenant  in  possession,  by  writing, 
under  his  seal,   surrendered   the   possession   and 
premises  to  the  lessor  in  an  action  of  ejectment, 
and  all  right,  &c.,  to  have  and  to  hold  to  the  lessor, 
his    heirs    and    assigns     forever,    provided     such 
lease  should  be  accepted  by  the  lessor,  as  a  full  dis- 
charge for  all  lands  claimed  of  A  by  the  lessors 
under  the  ejectment,  &c.    It  was  held  that,  admit- 
ting the  full  discharge  of  all  claims  mentioned  in  the 
proviso  to  amount  to  a  sufficient    consideration, 
and  that  the  deed  contained  words  sufficient  to  pass 
a  fee,  yet  it  was  void,  and  no  bar  to  A's  title,  unless 
the  lessors  showed  a  valid  discharge,  which  could 
not  be  by  parol,  or  by  mere  implication,  arising 
from  the  fact  of  possession  of  the  deed. 

Jackxon,  ex  dem.,  v.  Puluer,  (370)    573 

6.  A,  on  the  12th  December.  1793,  gave  a  lease  to 
B  of  a  part  of  a  lot  of  land  for  sixty  years ;  and  on 
the  28th  of  December,  1793,  executed  a  deed  in  fee 
for  part  also  of  the  same  lot.    C  took  immediate 
possession,  undor  his  deed,  and  continued  in  posses- 
sion near  sixteen  years :  B  afterwards  claimed  part 
of  the  premises  in  the  possession  of  C,  as  comprised 
In  the  lease  to  B.    It  was  held  that  Ihe.  deea  to  C 
was  valid,  notwithstanding  the  lease,  and  that  B 
could  not  set  up  any  new  location,  so  as  to  invali- 
date the  possession  of  C. 

Jar/won,  ejr  dem.,  v.  Gardner,  (394)    581 

7.  Every  exception  and  uncertainty  in  a  deed  is  to 
be  taken  favorably  to  the  grantee. 

Id.  (Ih.)    581 

See  Evidence,  5.    Possession,  2.    Sheriff,  12, 13. 
DEED-fl. 

1.  If  a  ]MT8on  out  of  possession  conveys  land  hold 
adversely  by  another,  the  conveyance  is  void,  so 
that  the  stranger  cannot  maintain  an  action  upon  it. 

Jackmm,  er  item.,  Lathrop  r.t  nl.,  v. 
Demimt,  <S5)    666 

2.  And  it  seems  not  to  be  material,  as  to  the  opera- 
tion of  the  deed,  that  the  knowledge  of  the  adverse 
posws^ion  should  be'  brought  homo  to  the  parries  ; 
though  it  might  lx>  material,  if  either  wen;  prose- 
cuted for  the  penalty  given  by  the  statute  against 
selling  protended  titles. 

Id.  (Ib.)    666 
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3.  Where  a  tenant  in  possession  of  land.claiming  to 
hold  adversely,  after  issue  joined  in  an  action  of 
ejectment  against  him,  received  a  deed  or  release 
of  the  premises,  from  one  of  the  lessors,  it  was 
held  that  admitting  the  sale  so  made  to  be  an  act 
of  maintenance  (a  point  not  decided),  yet  the  deed 
was  effectual,  as  between  the  parties  to  it,  and  a 
bar  to  the  lessor  who  executed  it. 

Id.  (Ib.)    666 

4.  And  where  such  a  deecl  was  given  in  evidence  at 
the  trial,  by  consent  of  the  parties,  it  was  held  that 
though  it  ought  regularly  to  have  been  pleaded 
•puts  darrein  continuance,  yet  having  been  admitted 
by  consent,  it  must  have  the  same  effect  as  if  it  had 
been  duly  pleaded. 

Id.  (Ib.)    666 

5.  A  proviso  in  a  deed  to  A  dated  in  1728,  reserv- 
ing to  the  inhabitants  of  the  town  of  R.,  not  being 
incorporated,  the  right  to  cut  wood  on  the  land  con- 
veyed, when  not  inclosed,  &c.,  was  held  void ;  but 
if  it  were  operative,  it  would  only  give  the  right  to 
the  inhabitants  of  the  town  who  were  living  at  the 
time  of  the  grant,  as  the  proviso  contained  no  words 
of  perpetuity. 

Hornlieck  r.  Westbrook,  (73)    674 

6.  A  deed  cannot  be  proved  by  the  grantee,  with- 
out accounting  for  the  absence  of  the  subscribing 
witness. 

Wittmiyhlty  v.  Carleton,  (136)    ^O2 

1.  A.  received  a  deed  for  land  from  T.  in  Novem- 
ber, 1807,  and,  afterwards,  in  September,  1808,  took 
a  deed  from  B.  the  patentee,  and  true  owner  of  the 
land,  which  was  duly  recorded  in  October,  1808.  A 
previous  deed  had  been  given  by  B.  to  G.  in  Septem- 
ber. 1807,  which  was  not  registered  until  April,  1811. 
It  was  held  that  if  a  subsequent  purchaser  has  no- 
tice, at  the  time  of  his  purchase,  of  a  prior  unregis- 
tered deed  of  the  same  land,  it  is  the  same,  as  to  him , 
as  if  such  deed  had  been  registered. 

Jackson,  ex  dem.  Bonnell,  r.  Sharp,    (163)    713 

8.  And  if  the  agent  of  such  subsequent  purchaser, 
at  the  time  he  makes  the  purchase,  knows  of  the 
prior  unregistered  deed,  it  is  the  same  as  notice  to 
his  principal. 

Id.  (Ib.)    713 

9.  Where  a  deed,   executed    in  1767,  recited    a 
power  of  attorney,  from  six  of  the  grantors,  for 
the  whole  of  a  patent,  and  the  lands  in  the  patent 
were  proved  to  be  held  generally  under  and  accord- 
ing to  that  deed ;  it  was  held,  that  after  the  lapse  of 
44  years,  the  execution  of  the  power  of  attorney 
would  be  presumed. 

Doe,  ex  dem.  Clinton  et  al.,  v. 

Phelps,  (169)    716 

See  Patent. 

DEED-10. 

1.  A  deed  from  a  public  hospital,  under  its  cor- 
porate seal,  must  be  proved  in  the  same  manner  as 
other  deeds,  it  not  being  an  institution  of  such  no- 
toriety that  its  seal  will  prove  itself. 

Jackson  v.  Pratt,  (381)    1O76 

2.  Where  A  entered  into  possession  of  lands  in 
1770,  and  in  178(5,  received  a  deed  from  his  father  and 
mother  for  the  land,  but  which  was  not  acknowl- 
edged by  the  mother,  to  whom  the  title  belonged, 
by  inheritance ;  it  was  held  that  the  acceptance  of 
the  deed  was  sufficient  to  repel  the  parol  evidence 
that  A  entered  adversely  to  his  mother's  title,  or  if 
his  possession  had  been  adverse  to  that  time,  it 
ceased  to  be  so  on  accepting  the  deed,  and  ho  was 
to  be  doomed  to  hold  under  the  deed  such  Interest 
as  his  father  held,  that  is,  an  estate  for  life ;  and 
that  on  the  death  of  the  father,  the  estate  reverted 
to  the  mother  or  her  heirs. 

Jackson  v.  Scare,  (435)    11OO 

3.  The  words  "remise,  release,  and  forever  quit- 
claim," or  the  words  "release  and  assign"  in  a  deed, 
arc  sufficient  to  raise  a  trust  or  use-,  so  as  to  consti- 
tute a  valid  Inn-gain  and  sale  of  lands.    And  if  a 
valuable  consideration  IK-  proved,  it  is  sufficient, 
though  no  consideration  is  expressed  in  the  deed. 

Jackson  v.  Finli,  (456)    11O8 

4.  No  precise  form  of  words  is  required  to  raise  a 
use  ;  and  if  the  words  amount  to  a  present  contract 
of  sale  or  bargain,  a  use  is  ruisod,  which  the  statute 
will  transfer  into  possession. 

Id.  (Ib.)     1108 

See  Covenants,  8.    Notice,  1. 

DEPOSITIONS— «. 
See  Chancery,  19,  20. 

DESCENTS-6. 

When-  A  died,  soisod  of  lands,  leaving  B  and  C, 
children  of  a  deceased  sister,  and  I),  tin-  son  of  a  do- 
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ceased  brother,  his  heirs-at-law,  it  was  held  that  by 
the  5th  canon  of  the  third  section  of  the  Act  Regu- 
lating Descents,  B,  C  and  D  must  take  per  stirjjes, 
and  not  per  capita. 

Jackson,  ex  dem.,  v.  Thurman,  (322)    14O 

DEVISE— 6. 

1.  A  devised  "all  his  estate.real  and  personal,  to  his 
six  children,  by  name,  to  be  equally  divided  among 
them,   share   and  share   alike;  but  if  any  one  of 
them  should  die  before  arriving  at  full  age,  or  with- 
out lawful  issue,  that  then  his,  her,  or  their  part 
should  devolve  upon,  and  be  equally  divided  among 
the  surviving  children,  and  their  heirs  and  assigns 
forever."    All  the  children  survived  the  testator; 
four  of  them  afterwards  died,  leaving  issue;,  and 
the   fifth,   after  arriving  at    full  age,    died  intes- 
tate,    without    issue,     having     previously    con- 
veyed his  share  of  the  estate ;  it  was  held  that  the 
word  "  or  "  was  to  be  construed  as  "  and ;  "  so  that 
the  devise  over  did  not  tako  effect ;  and  the  surviv- 
ing child  was  not  entitled  to  the  share  of  the  one 
dying  without  lawful  issue. 

Jackson,  ex,  dem.,  v.  Blanshan,  (54)    5O 

2.  A,  by  his  last  will,  devised  as  follows:  "Now,  for 
settling  my  temporal  estate,  &c.,   I  give  and  be- 
queath unto  my  three  daughters,  G.  W.  and  8.,  to 
each  of  them  £35  apiece ;  which  I  will  and  require 
my  three  sons  shall  pay,  out  of  my  fast  estate,  when 
it  shall  fall  into  their  hands ;  the  first  of  all,  I  leave 
my  loving  wife,  Anne,  the  sole  possession  of  all  my 
estate,     lands,    goods     and    chattels,    which    she 
shall  enjoy  as  long  as  she  shall  continue  my  widow  ; 
after  it  shall  fall  to  my  children,  I  will  and  require 
my  three  sons  to  pay  each  of  their  sisters  £35  apiece, 
as  soon  as  it  shall  fall  into  their  hands;  they  shall 
pay  unto  each  sister,  as  they  shall  come  of  age ;  and 
if  any  of  my  children  die  before  they  shall  come 
of  age,  their  part  shall  be  divided  among  the  rest," 
&c. 

Two  of  the  sons  died  under  age ;  and  one  of  the 
daughters  afterwards  died  without  issue.  The  third 
son  also  died  leaving  issue.  It  was  held  that  the 
wife  took  an  estate  for  life,  with  a  vested  re- 
mainder, in  fee,  to  the  sons ;  that  the  devise  over  to 
the  surviving  children,  was  a  good  executory  de- 
vise. 

Jackson,  ex  dem.,  v.  Merrill,  (185)    94 

3  The  word  "children  "  includes  both  sons  and 
daughters. 

Id.  (Ib.)    94 

4.  The   word  "  estate  "  in  a  devise  is  sufficient  to 
pass  a  fee. 

Id.  (Ib.)    94 

5.  If  land  be  devised  to  another,  with  directions 
to  him  to  pay  a  gross  sum  out  of  it, the  devisee  takes 
an  estate  in  fee,  without  any  other  words,  though 
the  sum  paid  does  not  amount  to  a  year's  rent  of 
the  land  ;  and  though  the  payment  of  the  sum  is 
postponed. 

Id.  (Ib.)    94 

See  Heirs  and  Devisees.  Executors  and  Admin- 
istrators. 

DEVISE— 7. 

A,  made  his  will,  duly  executed,  and  devised 
all  the  lands  of  which  he  was  then  possessed  to 
his  four  sons ;  and  having  afterwards  become  seised 
of  other  lands,  he  altered  his  will,  by  erasures  and 
interlineations,  so  as  to  make  the  devise  extend  to 
all  lands  of  which  he  should  die  seised ;  and  indorsed 
a  memorandum  to  that  effect  on  the  will,  stating 
the  alterations  he  had  made ;  but  the  memo- 
randum was  attested  by  nyo  witnesses  only ;  it  was 
held  that  the  erasures  and  interlineations  did  not  de- 
stroy the  original  devise  ;  but  that  the  alteration  not 
having  been  attested  by  three  witnesses,  could  not 
operate ;  and  the  lands  acquired  subsequent  to  the 
date  of  the  devise  descended  to  the  heirs-at-law. 

Jackson,  ex  dem.,  v.  Hollovxiy,  (394)    364 

DEVISE— 8. 

1.  A  being  seised  of  a  house,  with  stables,  yards, 
gardens,  &c.,  and  eighteen  acres  of  land  adjoining, 
by  his  will  devised  to  his  wife  as  follows :  "  And  also 
that  large  and  convenient  dwelling-house,  together 
with  all  the  appurtenances  and  privileges  thereun- 
to belonging,  and  the  same,  which  is  now  improved 
by  me,  as  a  boarding-house."  It  was  held  that  not 
only  the  barn,  stables,  and  out-houses,  but  the  land, 
consisting  of  orchard,  pasture,  plow,  and  wood- 
land, all  of  which  had  been  used  by  the  testator,  as 
appurtenant  to  his  boarding-house,  and  conducive 
to  its  support,  passod  by  the  will ;  especially  when, 
from  the  other  parts  of  the  devise,  such  was  the 
evident  intention  of  the  testator. 

Jackson,  ex  dem.,  v.  White.  (59)    466 
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2.  A,  by  his  last  will,  devised  as  follows :  "As  touch- 
ing such  worldly  estate,  wherewith  it  hath  pleased 
God  to  bless  me,  I  give,  devise,  and  dispose  of  the 
same,  in  the  following  manner  and  form  : 

First,  I  give  to  Jeremiah,  my  eldest  son,  forty 
pounds,  to  be  levied  out  of  my  estate  ;  to  my  son 
Jacob  forty  pounds,  &c.;  to  my  daughter  E.  five 
dollars,  &c. ;  to  my  youngest  son  James,  I  give 
and  bequeath  a  certain  lot,  &c.  Also,  to  my  be- 
loved son  Henry,  I  give  and  bequeath  all  this  cer- 
tain lot  of  land  which  I  now  possess,  with  the  farm- 
ing utensils,"  &c.,  and  added,  "all  these  legacies  be- 
fore mentioned  to  be  paid  on  the  first  of  May,  1805, 
and  to  be  raised  and  levied  out  of  my  estate ;"  and 
then  appointed  his  son  Henry  and  another  person 
his  executors.  It  was  held  that  Henry  took  an  es- 
tate for  life  only,  it  being  contingent  whether  the 
devise  would  be  chargeable  with  the  payment  of 
the  legacies. 

Jackson,  ex  dem.,  v.  Harris,  (141)    494 

DEVISE- 9. 

1.  A,  by  his  last  will  and  testament,  directed  his  ex- 
ecutors to  pay  his  debts,  and  to  pay  £22  to  his  wife, 
&c.,  and  gave  legacies  to  his  several  children,  by 
name,  and  ordered  his  executors  to  have  his  real 
and  personal  estate  appraised,  and  if  the  amount  of 
the  sums  bequeathed  amounted  to  more  than  the 
value  of  his  estate;  the  surplus  to  be  divided  between 
the  legatees  in  proportion  ;  and  if  it  amounted  to 
less,  a  deduction  was  to  be  made,  in  like  propor- 
tion ;  provided  that  his  debts  and  funeral  charges- 
should  be  first  paid :  and  he  declared  that  "it  was  to 
be  understood  that  each  of  the  heirs  and  legatees 
named  were  to  receive  their  several  sums  out  of  his 
estate  in  lands,  goods,  and  chattels,  which  he  left 
at  his  decease ;"  and  his  two  sons  and  legatees  were 
appointed  executors.    It  was  held  that  there  was 
no  devise  of  the  real  estate  ;  that  the  executors,  at 
most,  had  a  power  to  sell  the  lands ;  and  if  so,  the 
estate,  in    the   meantime,  and  until   it   was  sold, 
descended  to  the  heirs-at-law. 

Jackson,  ex  dem.  Hall  et  al.,  v.  Burr,  (104)    688 

2.  Where  A.,  being  seised  in  fee  of  lands,  devised  to 
D.,  among  other  things,  as  follows :  "  I  give  and  be- 
queath unto  my  eldest  son,  Daniel,  all  that  part  of 
a  lot  of  land  that  I  now  live  on,  northward,"  &c., 
and  after  devises  and  legacies  to  other  sons,  and  his 
daughters,  he  devised  to  his  third  son  as  follows  :  "I 
give  and  bequeath  unto  my  third  son,  Jeremiah, 
and  to  his  heirs  and  assigns,  forever,  all  the  rest  or 
my  estate,  both  movable  and  immovable,  of  every 
kind,  not  disposed  of,"  &c..  "he  paying  all  my  just 
debts,  and  the  said  legacies,  &c. ;  and  if  he  should 
refuse  or  neglect  to  pay  all  my  just  debts,  &c.,  then 
my  will  is,  that  my  executors  sell  so  much  of  that 
part  of  my  estate  given  to  him,  as  shall  pay,"  &c. 
It  was  held  that  Daniel  took  only  a  life  estate  in 
the  lot  devised  to  him,  and  that  Jeremiah,  under 
the  devise  to  him  of  the  residue  of  the  testator's  es- 
tate, took  the  remainder  in  fee,  after  the  determina- 
tion of  such  life  estate. 

Jackson,  ex  dem.  WeUs,  v.  Wells,         (222)    738 

3.  A  devise  of  lands  will  not  pass  lands  acquired 
subsequently  to  the  execution  and  publication  of 
the  will. 

Jackson,  ex  dem.  Royers  et  al.,  v. 
Potter,  (312)    778 

4.  A  republication  of  a  will,  so  as  to  affect  after- 
acquired  lands,must  be  made  with  the  same  solemni- 
ties as  the  original  will. 

Id.  (IJ>.)    778 

5.  Where  a  person  made  a  will  in  1805,  devising  all 
his  estate,  and   afterwards    became  seised  of   the 
lands,  and  in  his  last  sickness,  in  1810,  declared  that 
he  had  made  a  disposition  of  all  his  estate  by  a  will 
which  he  had  deposited  with  S.,  and  that  he  did  not 
wish  to  alter  it,  except  to  add  another  executor ; 
this  was  held  not  to  amount  to  a  republication  of 
the  will,  so  as  to  pass  the  after-acquired  land. 

Id.  (Ib.)    778 

DEVISE-10. 

1.  A  by  his  last  will,  after  giving  specific  parts  of 
his  real  and  personal  estate  to  each  of  his  five  sons, 
by  name,  devised  as  follows:  "After  the  above- 
mentioned  articles  are  taken  out  of  my  movable 
estate,  let  the  remainder  be  valued  by  indifferent 
men,  agreed  upon  for  that  purpose,  and  then  to  be 
divided  as  my  heirs  can  agree  among  themselves  r 
and  if  any  of  my  sons  as  aforesaid  should  die,  with- 
out tawfiil  issue,  then  let  his  or  their  part  or  parts  be 
equally  divided  among  the  survivors.unless  it  should 
happen  that  he  or  they  so  dying  should  leave  a  wife 
behind,  in  which  case,  she  shall  take  back  what  she 
brought  with  her,  and  £100  besides,  and  only  the 
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remainder  shall  be  divided  as  aforesaid."  Soon  after 
the  death  of  the  testator,  in  1809,  the  executors  di- 
vided the  personal  property  among  the  heirs,  by 
mutual  agreement,  pursuant  to  the  will ;  and  de- 
livered to  John,  one  of  the  heirs  and  devisees,  a 
sealed  note  for  8350,  executed  by  B  to  the  testator, 
in  his  lifetime,  but  without  discriminating:  whether 
it  was  paid  to  him,  as  part  of  his  specific  legacy,  or 
of  the  remainder  so  directed  to  be  divided,  and 
which  would  not  have  given  to  each  of  the  sons 
more  than  860.  John  continued  in  possession  of 
the  note  so  delivered  to  him  until  1811,  when  he  as- 
signed it  to  G,  who  had  attended  him  in  his  last 
sickness,  and  who  had  lived  in  the  family  of  the 
testator,  and  was  well  acquainted  with  the  will,  as 
a  compensation  to  her,  for  her  services,  as  he  said ; 
and  a  few  days  thereafter  he  died,  unmarried  and 
without  lawful  issue.  His  surviving  brothers  took 
the  note  in  question,  with  other  articles,  out  of  a 
trunk  belonging  to  John,  claiming  them  by  virtue 
of  their  devise  over  in  the  father's  will.  G,  who  also 
claimed  the  note,  by  virtue  of  the  assignment  from 
John,  afterwards,  and  after  a  suit  had  been  brought 
on  it  against  B  by  the  executors  of  A,  executed  a 
release  of  it  to  B :  it  was  held  that  the  limitation 
over  extended  to  all  the  devises  and  bequests,  and 
was  good  by  way  of  executory  devise ;  and  that  it 
was  an  unalienable  interest  which  could  not  be  de- 
feated by  the  devisee,  who  had  only  the  use.  and 
not  an  absolute  property  in  the  thing  so  devised  ; 
that  the  note,  in  this  case,  not  having  been  collect- 
ed, or  converted  into  money,  in  the  lifetime  of 
John,  but  remaining  in  his  possession,  passed  to  the 
survivors,  like  any  specific  movable  of  which  he 
died  possessed :  that  G  took  the  assignment  subject 
to  all  the  rights  under  the  will,  and  the  release  exe- 
cuted by  her  was  in  fraud  of  the  person  entitled  in 
remainder  and  void,  and  was  taken  by  B  at  his  peril ; 
both  the  assignment  and  release  being  made  in  vio- 
lation of  a  vested  right. 

Moffat's  Executors  v.  Strong,  (12)    914 

2.  B.  by  his  last  will,  after  devising  a  certain  lot 
of  land  to  his  son  Moses,  his  heirs  and  assigns  for- 
ever, declared  as  follows  :  "  In  case  my  son  Moses 
should  die  without  lawful  issue,  the  said  property' 
he  died  possessed  of,  I  will  to  my  son  Y.,"  &c.    It 
was  held  that  the  limitation  over  was  void,  as  being 
repugnant  to  the  absolute  ownership  and  disposal 
of  the  property  given  to  Moses  by  the  will. 

Jack*on  v.  Bull,  (19)    917 

3.  A  died  seised  of  a  large  real  and  personal  estate, 
which  he  devised  to  his  two  sons  for  life ,  and  gave 
to  his  wife  an  annuity  of  $50,  during  her  widow- 
hood, and  directed  his  sons,  the  devisees,  in  consid- 
eration of  the  bequest  to  them,  to  pay  the  said  sum 
of  $50  to  his  wife,  yearly,  so  long  as  she  should  con- 
tinue his  widow ;  and  which  annuity  was  to  be  in 
lieu  of  dower.     The  devisees  proved  the  will  and 
took  possession  of  the  estate  so  devised  to  them, 
and  paid  the  widow,  on  account  of  the  legacy  so  be- 
queathe'd  to  her,  875;  but  afterwards  refused  to  pay 
any  more.    In  an  action  of  atufumpsit,  brought  by 
the  legatee  against  the  devisees,  to  recover  the  an- 
nual sums  which  remained  due  and  unpaid,  on  ac- 
count of  the  legacy,  it  was  held  that  the  acceptance 
and  enjoyment  of  the  estate  devised,  and  an  actual 
payment  of  part  of  the  annuity  by  the  devisees, 
was  conclusive  evidence  of,  and  equivalent  to,  an 
express  promise  by  them  to  pay  the  annuity,  and 
that  the  plaintiff  was  entitled  to  recover.    And  an 
acceptance  of  the  legacy  by  the  widow  was  held  to 
be  an  equitable  bar  of  dower ;  and  that  the  payment 
of  part,  and  judgment  recovered  by  her  for  the 
residue  remaining  due,  would  be  a  good  plea  in  bar, 
at  law,  to  an  action  for  her  dower,  Ix-ing  conclusive 
evidence  of  an  agreement  and  election  to  accept  the 
testamentary  provision  in  lieu  of  dower. 

Van  (trden  r.  Van  Orden,  (30)    922 

4.  A  devised  a  farm  to  his  two  sons,  J.  and  !•:.. 
equally  to  be  divided  between  them,  and  for  them 
to  pay  legacies  to  his  daughters  of  €20  each,  and 
then  added,  "to  l>e  paid  by  my  executors  out  of  my 
money  and  movables ;  the  debts  to  b*s  paid  out  of 
my  estate  that  I  shall  die  seined  of."    It   was  held 
there  iK-ing  no  apt  words  of  limitation,  ttiat  the  de- 
vis^-s  took  an  estate  for  life  only  ;    and  the  charge, 
as  to  the  payment  of  the  debts,  being  upon  the 
land,  and  not  on  tlu>  persons  of  the  devisees,  no  es- 
tate in  fee  could  arise  by  implication. 

JafkKon  r.  Hull.  (14«>    974 

5.  The  distinction  is,  where  the  charge  is  on  the 
estate,  and  there  an-  no  words  of  limitation,  the  dci'- 
iaee  takes  an  estate  for  life  only,  but    where    the 
charge  is  on  the  person  of  the  devisee.  In  resiwet  to 
the  estate  in  his  hands,  he  takes  a  fee  by  implica- 
tion.   But  where  there  is  a  general  charge  on  the 
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whole  estate,  a  devise  of  a  particular  part  will  not 
raise  a  fee  by  implication. 

Id.  (Ib.)    974 

DEVISEE-7. 
See  Legacy. 

DISCONTINUANCE— 9. 
See  Practice,  4. 

DISCONTINUANCE-10. 
See  Practice,  8. 

DISSEISIN-6. 

1.  A  disseisin  which  will  cast  a  descent,  so  as  to  toll 
an  entry,  must  be  a  disseisin  in  fact,  by  which  the 
rightful  owner  has  been  expelled  by  violence,  or  by 
some  act  which  the  law  regards  as  equivalent  in  its 

Smith,  ex dem.,  v.  Burtis  &  Woodward,  (197)    98 

2.  A  mere  entry  on  the  land  of  another  is  no  dis- 
seisin :  and  where  the  plaintiff  in  ejectment  rests  on 
a  right  by  descent  cast,  he  must  prove  a  tortious 
entry  and  expulsion  of  the  true  owner ;  or  that  the 
entry  was  not  congeable. 

Id.  (16.)    98 

DISTRESS— 6. 
See  Rent,  2. 

DISTRESS— 10. 
See  Rent. 

DOWER— 6. 

1.  Where  a  surrogate  proceeded.on  the  application 
of  a  widow,  to  appoint  admeasurers  of  dower,  and 
had  the  same  admeasured  under  the  Act  (29th  sess., 
ch.   68),    without  giving   notice    to    the    adverse 
party ;  this  court,  on  motion,  ordered  the  proceed- 
ings to  be  set  aside. 

Rathbon  v.  Miller,  (281)    126 

2.  A,  by  indenture  conveyed  land  in  fee  to  B,  who 
executed  a  mortgagee  of  the  same  land  to  A  to  se- 
cure the  consideration  money.  B  died  in  possession 
of  the  land,  after  the  debt  became  due,  and  leaving 
the   mortgage  unsatisfied.     C,    a   tenant,    took   a 
release  of  the  land  from  the  heir  of  B,  and  paid  off 
the  mortgage.     After  the  lapse  of  25  years,  the 
widow  of  B  brought  an  action  to  recover  her  dower 
in  the  land.    It  was  held  that  the  widow  was  entitled 
to    dower   with     damages     from     the    death    of 
her  husband;  that  the  tenant  claiming  under  the 
heir  of  the  mortgagor,  could  not  object   to  the 
seisin  of  the  ancestor,  but  that  the  mortgage  being 
satisfied,  he  was  held  to  be  seised  from  the  time 
of  the  original  conveyance. 

Hitchcock  v.  Harrington,  (290)    129 

3.  A   sale  by  the  heir  will  not  prevent  the  widow 
from  recovering  damages  from  the  death  of  the  an- 
cestor. 

Id.  (Ih.)    129 

4.  Nor  will  a  delay  in  bri nging  her  action  prej  u- 
dice  her  claim  for  damages:  and  the  tenant,  if  he 
would  excuse  himself  from  damages,  must  plead 
tout  temps  wrfsf. 

Id.  (/').)    129 

5.  Under  the  issue  of  seisin,  in  dower.the  statute  of 
limitations  cannot  be  given  in  evidence,  but  must 
be  pleaded. 

Id.  Il>.)    129 

6.  It   seems   that  the  statute  of  limitations,  in 
regard  to  real  actions,  docs  not  apply  to  actions 
of  dower. 

Id.  (H>.)    129 

DOWER-7. 

1.  The  privilege  of  the  widow  "to  tarry  in  the  chief 
house  of  her  husband  40  days,  or  until  her  dower  be 
assigned  to  her"  (Laws,  sess.  10,  ch.  4),  will  not  pro- 
tect her  against  an  action  of  ejectment,  brought 
after  the   40   days  have  elapsed,  by  the  heir  or  any 
person  deriving  title  from  the  husband. 

Jacfaon,  ex  dem.,  v.  O'Donaghy,         (247)    312 

2.  If  the  widow's*  dower  is  not  assigned  to  her 
during  her  quarantine,  she  may  bring  her  action, 
and  recover  damages  from  the  day  of  her  husband's 
death,  but  she  cannot  enter  for  her  dower,  until  it 
is  assigned  to  her  ;  and  after  the  40  days,   the  heir 
may  expel  her.  and  put  her  to  her  .suit. 

Td.  (H>.)  :J12 

2.  The  estate  of  the  mortgagor  is  the  real  estate  at 
law.  and  the  widow  of  the  mortgagor  may  recover 
her  dower  out  of  the  land  mortgaged  ;  and  the  ten- 
ant deriving  title,  by  mi'jtue  conveyance,  from  the 
husband  of  the  demandant,  cannot  deny  the  seisin 
of  the  liiislniiid,  nor  set  up  the  mortgage  as 
a  subsisting  title  ;  there  having  Ix-en  no  foreclosure 
or  entry  by  the  mortgagee. 

(Mint  v.  TotTH,  (27H)    323 
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DOWER— 8. 

1.  The  Act  Limiting  the  Period  of  Bringing  Claims 
and  Prosecutions  against  Forfeited  Estates,  passed 
the  29th  March,  1797  (sess.  11,  ch.  52),  does  not  ex- 
tend to,  or  bar  the  claims  of  the  widows  of  persons 
attainted,  for  their  dower  in  the  estates  forfeited 
and  sold  by  the  commissioners  of  forfeitures. 

Hoajiev.  Stewart,  (104)    482 

2.  A  widow's  dower,  not  being  within  the  purview 
of  the  Act  Relative  to  Partition,  her  rights  cannot 
be  affected  by  a  partition ;  nor  is  she  liable  for  any 
part  of  the  costs  and  expenses  of  making  the  par- 
tition. 

Bradshaw  v.  Callaghan  etux.,  (558)    637 

DOWER-9. 

1.  The  admeasurers  of  dower,  appointed  under  the 
Act  (sess.  29,  ch.  168),  are  not  to  do  execution,  but  are 
like  commissioners,  to  set  off  one  third  in  value  of 
the  estate,  so  as  to  prevent  all  difficulty,  or  conten- 
tion  between  the  widow,  and  heir  or  tenant,  as  to 
the  just  extent  or  ascertainment  of  dower ;  and  it 
seems  that  notice  of  the  time  of  admeasurement  is 
not  requisite,  but  where  the  admeasurers  met  at  the 
house  of  the  heir  and  requested  him  to  show  the 
premises,  which  he  refused,  saying  he  would  have 
nothing  to  do  with  the  business,  that  was  held  a 
sufficient  notice,  in  the  first  instance,  and  a  waiver 
of  all  further  notice. 

In  re  Watkins,  (245)    748 

2.  In  an  action  of  dower  the  defendant  pleaded,  1. 
Ne  unque  seisie,  &c.    2  Ne  unque  accouple,  &c.    3. 
That  the  husband  of  the  demandant  was  in  life, 
&c.    It  was  held  that  the  defendant,  claiming  to 
hold  under  the  heirs  of   the   husband  of   the  de- 
mandant, was  estopped  from  denying  his  seisin  and 
death,  and  that  the  defendant  could  not,  at  the 
trial,  give  in  evidence,  under  the  above  pleas,  a  re- 
lease' of  the  premises  to  A,  executed  by  the  demand- 
ant, but  that  such  release  must  be  pleaded. 

Hitchcock  v.  Carpenter,  (344)    793 

DOWER-10. 

1.  Where  an  annuity  is  given  in  lieu  of  dower,  an 
acceptance  of  the  legacy  by  the  widow  is  an  equita- 
ble bar  of  dower ;  and  a  payment  of  part  to  the 
widow  and  a  judgment  recovered  by  her  for  the 
residue  remaining  due,  will  be  a  good  plea  in  bar  at 
law  to  an  action  for  her  dower,  being  conclusive 
evidence  of  an  agreement  and  election  to  accept  the 
testamentary  provision  in  lieu  of  dower. 

Van  Orden  v.  Van  Orden,  (30)    922 

2.  In  dower,  where  the  demandant  recovers  dam- 
ages, she  is  also  entitled  to  costs  of  suit. 

Hilly er  v.  Larzeleie,  (216)    1004 

3.  No  appeal  lies  to  this  court  from  the  order  of  a 
surrogate  for  the  appointment  of  admeasurers  of 
dower  under  the  Act.    (Sess.  29,  ch.  168.) 

Gardenier  v.  Spikeman,  (368)    1O7O 

4.  The  10th  section  of  the  Act  gives  an  appeal  only, 
after  the  filing  the  report  of  the  admeasurers. 

Id.  (Ib.)    1070 

See  Devise,  3.    Legacy,  1. 

DUTIES— 9. 

A  Spanish  ship,  bound  from  Havana  de  Cuba  to 
London,  having  met  with  a  violent  gale  of  wind, 
put  into  the  port  of  New  York,  and  was  entered  at 
the  custom-house  as  a  ship  in  distress :  having  con- 
formed to  the  regulations  of  the  Act  of  Congress 
(Cong.  5,  sess.  3,  ch.  128,  sec.  60)  in  such  cases  ;  she 
was  condemned,  after  a  regular  survey  by  the  war- 
dens of  the  port,  as  unfit  to  be  repaired,  and,  under 
their  direction,  was  sold  at  public  auction,  and  pur- 
chased by  American  citizens,  who,  at  their  own  ex- 
pense, repaired  her,  and  fitted  her  out  on  a  voy- 
age to  Cadiz:  but  the  collector  of  the  port  re- 
fused to  give  her  a  clearance,  unless  the  new 
owners  would  first  pay  the  tonnage  duty  or  light 
money  of  50  cents  per  ton,  imposed  on  all  foreign 
ships  entering  the  ports  of  the  United  States.  The 
owners  objected  to  the  demand  as  illegal,  but  paid 
the  money,  and  afterwards  brought  an  action  of 
assumpmt  against  the  collector,  to  recover  it 
back.  Before  the  suit  was  commenced,  the  money 
had  been  paid  by  the  collector  into  the  United 
States  Bank,  to  the  order  of  the  Treasurer  of  the 
United  States;  no  notice,  previous  to  the  action, 
having  been  given  to  him  not  to  pay  the  money 
•over.  It  was  held  that  no  tonnage  duty  or  light 
money  was  due,  in  this  case :  and,  at  any  rate,  it 
was  wrongfully  demanded  of  the  plaintiffs,  who, 
having  paid  it  compulsorily,  were  entitled  to  re- 
cover it  back  from  the  collector,  without  showing  a 
notice  to  him  not  to  pay  it  over ;  especially,  as  there 
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was  no  other  person  against  the  plaintiffs  whom 
could  bring  their  action. 

Ripley  et  al.  v.  Geteton,  (201)    729 


EJECTMENT-6. 

1.  Where  a  person  has  entered  into  the  possession 
of  land  under  another,  and  acknowledged  his  title, 
he  cannot  set  up,  in  defense  to  an  action  of  eject- 
ment ajrainst  him,  an  outstanding  title  in  a  third 
person. 

Jackson,  ex  dem.,  v.  Stewart,  (34)    43 

2.  In  ejectment,  where  the  plaintiff  rests   on  a 
right  by  descent  cast,  so  as  to  toll  entry,  he  must 
prove  a  tortious  entry  and  expulsion  of  the  true 
owner,  or  that  the  entry  was  not  congeable. 

Smith ,  ex  dem .,  v.  Burtis  A  Woodward,  (197)    98 

3.  A  entered  on  the  land  of  B  with  his  permission, 
as   a   mere   occupant,    without  any    rent  reserv- 
ed. B  sold  the  land  to  C,  under  whom  A  continued  in 
possession,   and  afterwards  sold  all   his  right  to 
D,  who   took   possession,    claiming  to  hold  under 
the  deed  of  A.     It  was  held  that  such  a  disclaim- 
er  of  tenancy  was  sufficient  to  dispense  with  a 
notice  to  quit,  or  other  determination  of  the  ten- 
ancy. 

Jackson,  ex  dem.,  v.  Wheeler,  (272)    122 

4.  Where  a  person  is  made  a  lessor,  in  an  action  of 
ejectment,  against  his  consent,  and   the   nominal 
plaintiff  becomes  nonsuited,  such  lessor  is  not  lia- 
ble for  costs ;  but  the  plaintiff's  attorney,  who  used 
the  name  of  such  lessor,  without  his  authority,  shall 
pay  costs. 

The  People  v.  Bradt,  (318)    139 

See  Onondaga  Commissioners. 

EJECTMENT— 7. 
See  Practice,  3, 10. 

EJECTMENT-8. 

1.  A  having  purchased  a  lot  of  land  of  B,  the  title 
of  which  was  doubtful,  released  and  conveyed  to  B 
all  his  right  and  title  to  the  lot,  and  at  the  request 
of  B  consented  that  B  might  use  the  name  of  A  in 
an  action  of  ejectment  to  recover  the  land,  but  A 
was  not  to  be  at  any  further  expense,  or  have  any- 
thing to  do  with  the  suits  or  lots  in  question,  except 
as  to  the  using  his  name,  if  necessary.    B  employed 
C  an  attorney,  to  bring  an  action  of  ejectment,  and 
told  C  that  A  had  consented  to  let  his  name  be  used, 
and  C  accordingly  used  the  name  of  A  as  one  of  the 
lessors.     The  plaintiff  in  the  suit  was  nonsuited,  in 
consequence  of  which  A  as  one  of  the  lessors,  was 
obliged  to  pay  the  costs.    A  brought  an  action  on 
the  case  against  C.  the  attorney,  for  using  his  name 
without  his  consent,  so  as  to  subject  him  to  the  pay- 
ment of  costs,  &c. ;  it  was  held  that  the  authority 
given  by  A  to  B,  being  conditional  and  limited,  C 
followed  the  directions  of  B  at  his  peril,  an4  had  no 
right  to  use  the  name  of  A  so  as  to  subject  him  to 
any  costs  or  expenses ;  and  that  A  was  entitled  to 
recover  of  C  the  amount  of  the  costs  which  he  had 
been  compelled  to  pay. 

Bradt  v.  Walton  &  Vanhorne,  (298)    547 

2.  In  an  action  of  ejectment  against  a  purchaser 
of  land  under  a  sheriff's  sale,  the  regularity  of  the 
execution  cannot  be  questioned. 

Jackson,  ex  dem.,  v.  Barttett,  (361)    57O 

3.  Where  there  was  no  uncertainty  as  to  the  true 
location  of  two  adjoining  lots  of  land,  as  originally 
made,  near  forty  years  ago,  the  single  fact  that  one 
of  the  lessors  in  ejectment  had,  about  eight  years 
ago,  shown  to  the  defendant  a  mistaken  line,  as  the 
true  line,  was  not  sufficient,  of  itself,  to  conclude 
the  lessors,  or  to  set  aside  a  verdict  for  the  plaintiff 

Jackson,  ex  dem.,  v.  Douglas,  (367)    5 7O 

4.  An  equitable  title  or  resulting  trust  cannot  be 
set  up  as  a  defense  in  an  action  of  ejectment  against 
the  legal  title. 

Jackson,  ex  dem.,  v.  Van  Slyck,         (487)    614 

5.  The  death  of  the  lessors  of  the  plaintiff  in  an  ac- 
tion of  ejectment,  before  the  trial,  does  not  abate 
the  suit. 

Frier,  ex  dem.,  v.  Jackson,  (495)    617 

EJECTMENT— 9. 

1,  In  an  action  of  ejectment  the  court   cannot 
compel   the  defendant  to  consent  to  a  survey  of 
the  premises  in  his  possession. 

Jackson,  ex  dem.  Van  Rensselaer,  v. 
Hogeboom,  (83)    679 

2.  The  question  of  adverse  possession  ought  to  be 
left  to  the  jury  ;  and  the  judge  having  directed  the 
jury  as  to  that  fact,  a  new  trial  was  granted. 

Jackson,  ex  dem.  Jadivin,  v.  Joy,        (102)    687 
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3.  A.  entered  into  possession  of  land,  without  title, 
and  afterwards  entered  into  a  contract  with  T.,  who 
covenanted  to  give  him  a  deed  for  the  land.    A.  as- 
signed the  contract  to  S.,  who  took  possession,  and 
afterwards  received  a  deed  from  T.  in  November, 
1806.  and  afterwards  a  deed  from  B.,  the  patentee 
and  true  owner,  in  September,  1808.  It  was  held  that 
the  original  possession  of  A.,  being  without  title, 
was  to  be  deemed  the  possession  of  B.,  the  patentee, 
and  that  the  possession  of  S.,  under  the  contract 
from  T.  to  A.,  was  not  adverse. 

Jackson,  ex  dem.  Bonnett,v.  Sharp,    (163)    713 

4.  The  doctrine  of  adverse  possession  is  to  be  taken 
strictly  ;  and  the  fact  must  be  made  out  by  clear  and 
positive  proof,  and  not  by  inference.    Every  pre- 
sumption  is  in  favor  of  a  possession  in  subordi- 
nation to  the  title  of  the  true  owner. 

Id.  (Ib.)    713 

5.  To  constitute  an  adverse  possession.it  is  not  nec- 
essary that  there  should  be  a  rightful  title.  It  must, 
however,  be  a  possession  xinder  color  and  claim  of 
title,  and  exclusively  of  any  other  right. 

Smith  ex  dem.  Teller  el  al.,  v.  Burtis 
etal.,  (174)    718 

6.  If  B  enters    claiming-  as  a  tenant  in  common, 
under  the  same  title  as  that  of  the  lessor,  it  admits 
the  title  of  the  lessor,  so  that  neither  B,  nor  those 
claiming  under  him,  can  set  up  such  entry  as  ad- 
verse to  the  common  title,  or  injurious  to  the  rights 
of  the  other  tenants  in  common. 

Id.  (7h.)    718 

7.  In  an  action  of  ejectment,  the  plaintiff,  after 
relying  on  the  possession,  and  a  descent  cast,  offered 
to  prove  a  seisin  in  fee  of  25-33  parts  of  the  prem- 
ises ;  and  it  being  supposed  unnecessary  to  show  a 
paper  title,  as  the  defendant  relied  solely  on  an  ad- 
verse possession  of  20  years,  the  plaintiff  offered  to 
show  that  B.,  whose  possession  was  relied  on,entered 

claiming  to  be  tenant  in  common,  under  the  same 
title  ;  it  was  held  that  this  evidence  was  admissible, 
without  requiring  the  plaintiff,  at  the  sama  time,  to 
admit  the  fact  that  B.  was  a  tenant  in  common  with 
him. 

Id.  (Ib.)    718 

8.  Where  the  lessor  of  the  plaintiff,  in  an  action  of 
ejectment,  went  as  for  a  vacant  possession,  and  ob- 
tained a  regular  judgment,  by  default,  it  was  set 
aside,  and  the  person  claiming  to  be  owner  of  the 
land,  on  an  affidavit  of  merits,  &c.,  was  admitted  as 
defendant,  on  payment  of  costs. 

Wood,  ex  dem.  Elntendorf,  v.  Wood,  (257)    753 

9.  A  gave  a  lease  of  a  farm,  described  by  certain 
metes  and  bounds,  to  contain  seventy-five  acres.  In 
an  action  of  ejectment  brought  by  A  against  B,  to 
recover  a  parcel  of  land,  beyond  the  seventy-five 
acres,  and  which  the  lessee  claimed  to  hold  as  with- 
in the  boundaries  set  forth  in  the  lease  :  it  was  held 
that  as  A  had  received  rent  for  the  farm  from  B,  he 
must  be  considered  as  a  tenant  from  year  to  year 
of  the  premises  In  dispute,  and,  therefore,  entitled 
to  a  notice  to  quit. 

Jackxon,   ex    dem.    Livingston,   v. 

Wilseii,  (267)     758 

10.  A  died  seised  of  lands,  leaving  three  sons,  B.  C 
and  D.    In  an  action  of  ejectment  by  the  heirs  of  B 
against  E,  who  who  claimed  to  hold  under  D,  E  of- 
fered in  evidence  the  will  of  A,  dated  in  1757,  by 
which  ho  devised  his  real  estate  to  his  three  sons  and 
their  heirs,  in  equal  proportions ;  but  the  will  being 
objected  to  as  void,    on    account   of    the   insan- 
ity of  the  testator,  it  was  waived  by  E.  who  relied 
on  a  parol  partition  of  the  testator's  estate,  between 
the  three  sons,  in  1786,  a  previous  holding  as  tenants 
in  common,  and  a  separate  posseasion  under  the 
partition  by  D,  continued  from  that  time.    It  was 
held,  that  though  when  a  tenancy  in  common  is  ad- 
mitted, a  parol  partition,  followed  by  possession 
under  it,  will  be  valid ;  yet  when1  the  whole  right 
or  title  of  the  party  setting  up  the  tenancy  in  com- 
mon and  parol  partition  is  denied,  a  parol  partition, 
and  possession  under  it,  will  not  be  sufficient  to 
transfer  the  title  :  and  that  by  waiving  the  will  of 
A,  the  title  was  in  B,  as  heir-at-law,  and  could  not 
be  devested  by  parol. 

Jackson,  ex  dem.   Van  Betiren,  v. 

Vostwgh,  (270)     759 

11.  And  though  after  a  possession  by  D  for  so  long 
a  time,  a  tenancy  in  common  might  have  been  pre- 
sumed ;  yet  by  offering  the  will  of  A  and  then  waiv- 
ing it,  the  presumption  of  any  other  source  of  title 
was  excluded. 

7d.  (//».)    759 

12.  WlH'reagrantor.in  his  deed, reserved  to  himself, 
his  heirs  and  assigns,  forever,  "  the  right  and  privi- 
lege of  erecting  a  mill  dam  at  a  certain  place  de- 
acrilx-d,  and  to  occupy  and  possess  the  premises 
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without  any  hindrance  or  molestation  from  the 
grantee,  or  his  heirs,"  &c.  It  was  held  that  the  right 
reserved  was  such  an  interest  in  the  land  that  an 
action  of  ejectment  would  lie  for  it. 

Jackson,  ex  dem.  Lmuc  et  al.,  v.  Buel,  (298)    771 

13.  Wherever  a  right  of  entry  on  land  exists,  and 
the  interest  is  tangible,  so  that  possession  of  it  can 
be  delivered,  an  action  of  ejectment  will  lie  for  it. 

Id.  (7h.)    771 

14.  A  agreed  to  convey  land  to  B  on  B's  paying  $100, 
at  the  time  of  taking  possession,  and  the  residue  of 
the  purchase  fconey  at  future  periods,  specified  in 
the  agreement.      B  took  possession    on   the  15th 
April,  1811,  and  at  the  same  time  paid  the  $100  to  A. 
In  an  action  of  ejectment  brought  on  the  demise 
of  A,  against  B,  to  recover  the  possession  of  the 
premises,  it  was  held  that  B  was  entitled  to  a  notice 
to  quit,  previous  to  bringing  the  action. 

Jackson,    ex    dem.    Ostrander,    v. 

Rowan,  (330)     785 

See  Deed,  1,  2, 3,  4.     Execution,  6.     Adverse  Pos- 
session. 

EJECTMENT— 10. 

1.  Letters  patent  issued  to  A  for  a  lot  of  land,  dat- 
ed 28th  October,  1811,  and  afterwards,  a  patent  was 
issued  for  the  same  lot,  to  B,  dated  the  5th  March, 
1812,  reciting  and  alleging  a  mistake  in  issuing  the 
first  patent  to  A.    In  an  action  of  ejectment  on  the 
demise  of  A.  the  first  patentee,  it  was  held  that  the 
first  patent  was  conclusive  as  to  the  title  of  the 
lessor,  and  that  the  second  patent  was  inoperative 
and  void. 

Jackson  v.  Lawton,  (23)    919 

2.  A  leased  a  lot  of  land  to  B,  and  the  lease  con- 
tained a  power  of  re-entry  for  non-payment  of  the 
rent,  &c.    B  leased  the  same  premises  to  C  by  parol. 
A  brought  an  action  of  ejectment  for  the  recovery 
of  the  premises,  under  the  23d  section  of  the  Act 
(sess.  11,  ch.  36)  for  non-payment  of  the  rent,  &c., 
and  a  judgment  of  default  was  entered  on  the  27th 
of  September,  1811,  against  the  casual  ejector,  and 
final  judgment  entered  on  the  23d  of  December, 
1811,  and  a  writ  of  possession  thereon  executed  be- 
fore January  Term,  1812.    B  was  not  informed  of 
the  proceedings  in  the  ejectment,  until  the  27th  of 
May,  1812,  and  in  August  following,  applied  to  set 
aside  the  default  and  subsequent  proceedings,  to  be 
let  in  to  defend  as  landlord ;  and  it  appearing  that 
B  had  been  discharged  under  the  Insolvent  Act  in 
September,  1811,  it  was  held  that  he  had  no  further 
right,  as  landlord,  to  come  in  and  defend  ;  and  that, 
though  he  had,  afterwards,  on  the  27th  of  May, 
1811,  purchased  the  premises  at  the  sheriff's  sale, 
under  an  execution  on  a  judgment  against  him,  he 
could  not,  in  the  new  character  of  purchaser,  be  let 
in,  so  long  after  a  regular  execution  of  the  judg- 
ment in  ejectment. 

Jackson  v.  Stiles,  (67)    938 

3.  P.  went  into  possession  of  land,  without  title, 
and  afterwards,  on  the  1st  April,  1805,  accepted  an 
agreement  to  convey  by  a  warranty  deed,  from  G., 
by  virtue  of  a  power  of  attorney  from  T.,  which 
recited,  that  T.  was  seised  in  fee  of  the  land,  and 
the  power  was  recorded  in  the  office  of  the  clerk  of 
the  county,  on  the  17th  October.  1806.  W.  came  into 
possession  after  P..  and  in  March,  180t>,  T.  conveyed 
to  W.  the  land  in  question.   B.,  the  original  patentee 
of  the  lot.  conveyed  it  by  deed,  dated  llth  Septem- 
ber, 1807,  to  G.,  and  afterwards,  on  theZttth  Septem- 
ber. 1808,  conveyed  the  same  lot,  by  another  deed, 
to  W.  and  others.    In  an  action  of  ejectment,  on 
the  demise  of  B.  and  G.,  against  \V.,it  was  held  that 
the  possession  of  the  land  was  adverse,  at  the  time 
of  the  deed  from  B.  to  G.,  the  llth  September,  1807, 
which  destroyed  the  effect  of  that  deed,  and  that 
the  plaintiff  could  not  recover  on  the  demise  of  B, 
because  he  was  estopped  by  his  subsequent  deed  to 
W.  and  others. 

Jackson  r.  Wheeler,  (104)    981 

4.  In  an  action  of  ejectment  by  a  purchaser  under 
a  sheriff's  sale,  against  a  person  in  possession  under 
the  debtor,  without  title,  or  collnsively.  the  defend- 
ant cannpt  set  up  an  outstanding  title  in  a  third 
person,  to  defeat  the  recovery  of  such  purchaser. 

Jackson  v.  Hush,  (±5J)     1OO7 

5.  Notice  to  quit  given  by  the  lessor  to  his  imme- 
diate lessee,  who  has  continued  to  pay  him  his  an- 
nual rent,  is  sufficient,  though  another  person  Is  In 
possession  of  the  premises. 

Jackson  r.  Itaker,  (270)     1O28 

6.  In  ejectment,  the  lessor  claimed  title  to  a  lot  of 
land  by  virtue  of  a  sheriff's  wile  under  a  judgment 
entered  up  in   171(2,  against  H.,   who  derived  title 
from  ('.,  who  claimed  under  the  Lindsley  patent  of 
1738.      L.  purchased  from  B.,  sulweqiient  to  the  lien 
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created  by  the  judgment,  and  entered  into  posses- 
sion under  that  purchase ;  and  some  years  after- 
wards, took  a  quitclaim  deed  for  the  premises  under 
the  Catskill  patent,  of  1668,  and  set  up  that  title  as 
an  older  and  better  title.  It  was  held  that  L.,  hav- 
ing1 purchased  from  B.,  and  entered  into  possession 
under  his  title,  was  estopped  from  denying  that 
title  as  against  a  plaintiff  claiming  under  the  same 
title. 

Jackson  v.  Hinman,  (292)    1O37 

7.  A,  by  a  written  contract,  sojd  a  farm  to  B,  for 
which  B  engaged  to  pay  A  £500,  in  four  annual  pay- 
ments, and  25  bushels  of  wheat,  during  the  lives  of 
A  and  B,  &c.,  of  all  which,  indentures  were  to  be 
entered  into  between  the  parties,  &c.  As  soon  as  the 
money  was  paid,  &c.,  B  entered  into  possession  of 
the  premises,  and  made  various  payments  on  his 
contract,  and  also  25  bushels  of  wheat,  received  by 
A  as  his  rent ;  no  deed  had  been  executed  by  A,  B 
not  having  completed  his  payments.    In  an  action 
of  ejectment  by  A  against  B,  it  was  held  that  B  was 
entitled  to  notice  to  quit,  being  a  tenant  of  A,  and 
paying  rent  as  such. 

Jacksim  v.  Niven,  (335)    1O55 

8.  T.  entered  into  possession  of  land  in  New  York, 
in  1769,  on  which  he  had  built  a  house  two  or  three 
years  before,  and  continued  in  possession  until  his 
death,  in  1775 :  and  his  family  continued  in  posses- 
sion afterwards,  until  they  were  expelled  by  the 
British,  in  1776 ;  and  possession  was  not  again  taken 
of  the  premises  until  1795,  when  L.  entered  on  the 
premises,  as  a  bonaflde  purchaser,  and  continued  in 
possession,  as  owner,  until  1810,  when  the  heirs  of 
T.  brought  an  action  of  ejectment  to  recover  the 
possession.    It  was  held  that  the  prior  possession  of 
T.  was  prima  facie  evidence  of  right,  and  that  it  was 
not  necessary  that  the  plaintiff  should  show  either 
a  possession  of  twenty  years,  or  a  paper  title. 

Smith  v.  LoriUard,  (338)    1057 

9.  A  prior  possession  for  less  than  twenty  years, 
forms  a  presumption  of  title,  sufficient  to  put  the 
tenant  on  his  defense ;  but  it  must  appear  that  such 
prior  possession  of  the  plaintiff  was  not  voluntarily 
relinquished,  without  the  animus  revertendi,  and 
that  the  subsequent  possession  of  the  defendant 
was  acquired  by  mere  entry  without  any  lawful 
right. 

Id.  (76.)    1057 

10.  Where  the  first  possessor  died,  and  a  descent 
was  cast,  and  the  infant  heirs  were  driven  from  the 
actual  possession  by  a  public  enemy,  the  possession 
was  considered  by  the  equity  of  the  jus  pnstliminii, 
as  revested  in  the  heirs  on  the  removal  of  the  hostile 
force. 

Id.  (Ib.)    1057 

11.  In  an  action  of  ejectment,  brought  by  the  heirs 
at  law  of  C.  against  L.,  who  had  taken  a  lease  from 
the  ancestor,  describing  the  premises  as  being  in  lot 
No.  3,  in  a  certain  tract,  itappeared  that  the  sons  of 
the  lessor  had  said  that  their  ancestor  had  made  a 
will.    It  was  held  that  the  lessors  were  not  bound  to 
produce  the  will,  or  show  the  devises  it  contained : 
but  that  the  defendant,  if  he  meant  to  bar  the  title 
of  the  heirs  at  law,  was  bound  to  show,  affirmative- 
ly, a  devise  of  the  premises  in  question. 

Brant  v.  Livermore,  (358)    1065 

12.  L.  having  taken  a  lease  from  the  ancestor  of 
the  premises,  as  being  in  lot  No.  3,  and  occupied  and 
paid  rent  for  them  as  such,  he  was  estopped  to  show 
that  the  premises  were  not  in  lot  No.  3. 

Id.  (Ib.)    1O7O 

13.  Lessors  in   an   action  of  ejectment  may  be 
struck  out  of  the  declaration,  on  affidavit  of  their 
having  no  interest  in  the  premises. 

Jackson  v.  Sclover,  (368)    1O7O 

14.  The  general  rule  is,  that  the  lessor  in  eject- 
ment ought  to  have  a  subsisting  title  or  interest  in 
the  premises ;  but,  under  special  circumstances,  the 
court  will  permit  the  demises  to  be  retained. 

Id.  (Ib.)    1070 

15.  Where  A  entered  into  possession  of  land  in 
1770,  and  in  1786  received  a  deed  from  his  father  and 
mother  for  the  land,  but  which  was  not  acknowl- 
edged by  the  mother,  to  whom  the  title  belonged, 
by  inheritance ;  it  was  held  that  the  acceptance  of 
the  deed  was  sufficient  to  repel  the  parol  evidence 
that  A  entered  adversely  to  his  mother's  title,  or  if 
his  possession  had  been  adverse  to  that  time,  it  ceas- 
ed to  be  so  on  accepting  the  deed,  and  he  was  to  be 
deemed  to  hold  under  the  deed,  such  interest  as  his 
father  held,  that  is,  an  estate  for  life :  and  that  on 
the  death  of  the  father  the  estate  reverted  to  the 
mother  or  her  heirs. 

Jackson  v.  Sears,  (435)    11OO 

16.  Where  a  plaintiff,  in  an  action  of  ejectment, 
commenced  in  1809,  showed  title  by  a  release  made 
J1!H> 


in  1767,  in  partition,  to  eighteen  twentieths  of  the- 
premises  irt  question,  and  proved  by  witnesses  that 
all  the  lots  in  the  pa  tent  so  divided,  with  which  they 
were  acquainted,  were  held  agreeably  to  that  par- 
tition, and  no  outstanding  title  in  the  two  remain- 
ing patentees  appearing,  it  was  held  that  it  might 
legally  be  inferred  that  the  lessors  had  a  perfect 
title  to  the  whole. 

Doe  v.  Campbell,  (475)  1116 

17.  A  possession  of  a  lot  of  land  commenced  ad- 
versely 25  years  ago,  by  a  clearing  of  4  or  5  acres, 
without  showing  on  what  part  such  clearing  was 
made,  and  a  regular  deduction  of  title,  or  privity 
and  continuity  of  possession  down  to  the  defendant, 
is  not  such  an  adverse  possession  as  will  bar  the 
plaintiff. 

Id.  (Ib.)  1116 

ELECTION— 7. 

Where,  by  the  condition  of  a  bond,  the  obligor  had 
an  election  to  pay  $600  for  a  patent  right,  at  the  end 
of  12  months,  or  to  account  to  the  obligee  for  the 
profits,  &c.,  and  the  obligor  sold  the  right  to  a  third 
person,  and  made  no  election  within  12  months;  it 
was  held  that  the  obligor  having  failed  to  make  his- 
election  to  perform  any  part  of  the  condition  of  the 
bond  within  the  time  specified,  he  had  lost  his  elec- 
tion, and  the  obligee  might  elect  which  he  might 
demand ;  and  hold  the  obligor  for  the  payment  of 
the  $600. 

ATNitt  v.  Clark,  (465)    381 

ELECTION— 10. 

See  Chancery. 

EMBLEMENTS— 9. 

See  Lease. 

EMBLEMENTS-10. 

See  Landlord  and  Tenant,  3. 

ENTRY  ON  LAND— 7. 

A  died  seised  of  land  in  1771,  leaving  a  widow,  arr 
only  son,  his  heir  at  law,  and  a  daughter.  The 
widow  entered  into  possession  of  the  land ,  and  the 
daughter  having  married  B,  the  widow  gave  per- 
mission to  B  and  his  wife  to  occupy  a  part 
of  the  land ;  and  B  continued  in  possession, 
claiming  to  hold  it  in  right  of  his  wife.  In  an 
action  of  ejectment,  brought  by  the  heir  at  law, 
against  B.  it  was  held  that  the  legal  intendment 
was  that  the  widow  entered  as  guardian,  in  socage, 
to  her  infant ;  and  that  the  defendant,  having 
entered  by  permission  of  the  guardian  and  under 
the  title  of  the  heir  at  law,  could  not  set  up  a  title 
in  a  third  person,  in  contradiction  to  the  title  under 
which  he  so  entered. 

Jackson,  ex  dem.,  v.  De  Walts,  (157)    28» 

ENTRY  ON  LAND-9. 

An  agreement  for  the  purchase  of  land  does  not, 
of  itself,  amount  to  a  license  to  the  party  agreeing 
to  purchase  to  enter  on  the  land  ;  nor  does  a  license 
to  enter  imply  a  permission  to  cut  and  consume  the 
timber. 

Suffern  v.  Townsend,  (35)    658 

See  Agreement,  2. 

EQUITY  OF  REDEMPTION— 9. 
See  Mortgage,  2,  3. 

ERROR-6. 

1.  A  writ  of  error  will  lie  on  a  judgment  of  the 
Supreme  Court  on  a  habeas  corpus. 

Yat ex  v.  The  People,  (337)    145 

2.  The  Court  of  Chancery  has  no  right  to  refuse  a 
writ  of  error,  or  to  supersede  it,  after  it  has  issued, 
in  any  civil  case,  or  in  any  criminal  case  not  capital. 

Id.  (Ib.)    145 

ERROR— 8. 

1.  Where  some  of  the  defendants  in  the  court  do 
not  join  in  bringing  the  writ  of  error,  it  seems  that 
they  ought  to  be  summoned  and  severed. 

Bradxhaiv  v.  Calloahan  et  w.r.,  (558)    637 

2.  A  judgment  may  be  affirmed  in  part,  and  re- 
versed in  part. 

Id.  (Ib.)    637 

ESCAPE— 6. 

1.  Where  a  constable,  having  arrested  a  defendant 
on  a  warrant  issued  by  a  justice  of  the  peace,  left  the 
defendant,  on  his  promising  to  follow  him,  and 
afterwards  went  back  with  a  deputy-sheriff,  who 
also  arrested  the  defendant,  and  detained  him  in 
custody,  and  afterwards  took  him  to  prison,  on  a 
criminal  action,  so  that  the  constable  could  not  take 
him  before  the  justice  on  the  warrant,  it  was  held 
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that  by  the  constable's  leaving  the  defendant,  after 
the  arrest,  there  was  a  voluntary  escape ;  and  that 
not  being1  able  to  retake  the  defendant,  he  was  lia- 
ble for  such  escape. 

Olmatead  c.  Raymond,  (62)    53 

2.  A  sheriff  may  permit  a  prisoner  in  execution  to 
go  within  the  liberties  of  the  jail,  without  taking  se- 
curity ;  and  if  the  prisoner,  without  the  knowledge 
of  the  sheriff,  goes  beyond  the  limits,  but  returns 
before  suit  brought,  the  sheriff  is  not  liable  for  an 

Peters  &  Oediiey  v.  Henry,  (121)     72 

3.  The  sheriff's  right  of  recaption,  in  such  case, 
remains  in  full  force ;  and  a  voluntary  return  be- 
fore suit  brought,  is  equivalent   to   a  recaption, 
which  will  purge  a  negligent  escape. 

Id.  dt>.)    72 

4.  An  action  of  debt  for  an  escape  against  a  sheriff 
lies  only  where  the  prisoner  is  in  execution ;  and  a 
prisoner  is  not  in  execution,  unless  on  a  ca.  sa. 

Van  Sli/ck  v.  Hogeboom,  (270)    123 

5.  Where  a  person.surrendered  into  the  custody  of 
the  sheriff  by  his  bail,  escapes,  an  action  of  debt 
will  not  lie.       The  proper  remedy  in  such  a  case, 
is  by  an  action  on  the  case. 

See  Sheriff. 

ESCAPE-7. 
.    See  Sheriff. 

ESCAPE— 8. 

After  an  escape  by  the  defendant  from  custody 
on  a  ca.  «a.,  the  plaintiff  may  proceed  against  the 
sheriff  for  the  escape,  and  at  the  same  time  take 
out  a  fieri  facias  against  the  property  of  the  de- 
fendant, for  the  remedies  are  not  inconsistent  with 
each  other. 

Jackson,  ex  dem.,  v.  Bartlett,  (361)    57O 

See  Sheriff. 

ESCAPE— 9. 

See  Justice's  Court,  10.    Sheriff. 

ESCAPE— 10. 

1.  A  defendant  being  in  custody  on  a  ca.  sa.,  the 
attorney  of  the  plaintiff  on  record,  without  any 
satisfaction  of  the  judgment,  or  consent  of  the 
plaintiff,  consented  and  desired  the  sheriff  to  permit 
the  defendant  to  go  at  large,  for  the  purpose  of  ob- 
taing  the  means  of  settling  the  execution,  and  the 
sheriff  knowingly  suffered  the  defendant,  by  the 
direction  of  the  attorney,  to  go  at  large.     In  an  ac- 
tion of  debt  against  the  sheriff,  for  an  escape,  it 
was  held  that  the  plaintiff's  attorney,  from  his  gen- 
eral character,  had  no  authority  to  order  the   dis- 
charge of  the  defendant,  without  the  consent  of  the 
plaintiff,  or  a  previous  satisfaction  of  the  debt,  and 
that  the  sheriff  was  liable  for  an  escape. 

Kellogg  v.  Gilbert,  (220)    1OO6 

2.  Where  a  sheriff,  after  he  had  arrested  a  defend- 
ant on  execution,  went  with  him  2  or  3  miles  out  of 
the  direct  road  to  jail,  in  order  that  the  prisoner 
might  obtain  the  means  of  settling  the  execution  ; 
and  also  went  with  him  that  distance  to  the  prison- 
er's house,  in  order  that  he  might  get  his  necessary 
apparel,  and  to  see  his  wife  before  he  went  to  jail, 
it  was  held  not  to  be  an  escape,  it  being  no  more 
than  a  reasonable  indulgence,  from  laudable  and 
compassionate  motives. 

Wool  v.  Turner,  (420)    1093 

See  Jail  Liberties. 

ESCHEAT-7. 

1.  Where  there  is  a  failure  of  inheritable  blood,  by 
reason  of  alienism,  the  lands  do  not  escheat,  but  go 
to  the  next  of  kin. 

Jackson,  ejc  dem.,  v.  Jackson  el  al.,  (214)  3O1 
2  L.,  a  native  of  New  York,  was  seised  of  lands 
in  1749.  He  afterwards  went  to  St.  Thomas,  a 
Danish  island,  there  married  a  Danish  subject,  by 
whom  he  had  two  daughters,  and  died  in  1750. 
One  of  the  daughters  died  without  issue,  and  before 
coming  of  age;  the  other  married  a  Danish  sub- 
ject, and  died  in  1774,  leaving  an  infant  daughter, 
whodiod  in  1775.  It  was  held  that  the  two  daugh- 
ters were  British  subjects  within  the  statute  of  3 
Geo.  II.,  eh.  21.  but  that  tin- granddaughter  was  an 
alien :  and  that  the  lands  of  L.  did  not  escheat,  by 
reason  of  her  alienism  ;  hut  the  issue  of  the  elder 
brother  would  inherit,  as  the  next  heir  at  law. 

Id.  (ll>.)    301 

ESCttOW-8. 
See  Sheriff,  13. 

ESTOPPEL— 10. 
See  Ejectment,  6, 12. 
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ESTRAY— 10. 

Trover  lies  for  wild  geese,  which  have  been  tam- 
ed, and  have  strayed  away,  but  without  regaining 
their  natural  liberty ;  and  the  person  finding  the 
geese  has  no  right  to  pawn  them,  or  to  insist  upon 
a  reward  from  the  owner.  The  finder  is  entitled 
only  to  be  re-iinbursed  the  necessary  expense  he 
has  actually  been  put  to  in  keeping  the  property. 
Amory  v.  Flyn,  (WH)  953 

EVIDENCE— 6. 

1.  Where,  in  an  action  of  trover,  the  defendant 
set  up  in  his  defense  that  the  goods  were  taken  by 
a  bailiff,  under  an  attachment,  it  was  held  that  the 
confession  or  admission  of  the  plaintiff,  that  the 
goods    were  taken  under  the  attachment,   is  not 
sufficient  evidence  of  the  existence  of  the  attach- 
ment, but  that  the  record  itself  ought  to   be  pro- 
duced. 

Jennerv.Joliffe,  (9)    35 

2.  The   acknowledgments,    or  confessions,  of   a 
party,  as  to  the  title  to  real  property,  though  they 
may  be  good  evidence  to  support  a  tenancy,  or  to 
satisfy   doubts   in    cases   of   possession,    are    not 
to  be  received  against  written  evidence  of  title. 

Jackson,  ex  dem.,  v.  Sherman,  (19)    38 

3.  Where  the  defendant  gave  notice  to  the  plaintiff 
to  produce  a  certain  lease,  in  the  possession  of  his 
attorney,  at  the  trial  of  the  cause,  and  the  cause 
was  not  tried  at  the  next  circuit ;  it  was  held  that 
the  notice  was  not  confined  to  the  circuit  next  after* 
the  notice,  but  extended  to  the  time  of  trial,  when- 
ever it  should  take  place ;  and  it  not  being  pro- 
duced, at  a  subsequent  circuit,  the  defendant  was 
allowed  to  give  parol  evidence  of  its  contents. 

Id.  (Ib.)    38 

4.  Where  a  judgment  was  recovered  against  a 
sheriff  for  the  escape  of  a  prisoner,  to  whom  the 
liberties  of  the  jail  were  granted  on  giving  a  bond 
with  sureties,  and  the  sureties  had  notice  of   the 
suit,  and  aided  the  sheriff  in  defending  it ;  it  was 
held  that  in  a  suit,  afterwards  brought  by  the  sheriff 
on  the  bond,  against  the  sureties,  for  his  indemnity, 
the  former  recovery  was  conclusive  evidence,  and 
the  sureties  could  not,  in  the  suit  against  them,  con- 
trovert the  fact  of  the  escape. 

Kip  v.  Brigham  et  al.,  (158)    85 

5.  In  an  action  of  trespass  or  trover,  brought  by 
an  officer  who  has  seized  goods  by  virtue  of  an  exe- 
cution against  a  third  person,  proof  of  the  seizure 
under  the  execution  is  sufficient,  without  produc- 
ing the  judgment. 

Barker  &  Knapp  v.  Mitter,  (195)    9  7 

EVIDENCE— 7. 

1.  Where  an  agreement  for  the  sale  and  convey- 
ance of  land,  dated  in  1689,  was  produced  in  evi- 
dence, the  jury  were  allowed,  in  1809,  to  presume  a 
conveyance  pursuant  to  the  agreement. 

Jacknon,  ex  dem.,  v.  Murray,  (5)    23O 

2.  The  contents  of  a  certiorari,  or  other  writ,  can- 
not be  proved  by  parol,  but  the  original,  or  u  sworn 
copy  of  it,  must  be  produced. 

Bi~uxh  v.  Taggart,  (19)    235 

3.  In  an  action  of  assumpM  on  a  promise  to  deliv- 
er a  quantity  of  boards,  at  a  certain  time  and  place, 
in  which  the  defendant  pleaded  that  he  had  the 
boards  at  the  time  and  place  ready,  &c.,  it  was  held 
that  proof  of  there  being  boards  of  sufficient  quali- 
ty and  quantity,  at  the  time  and  place,  was  not  suf- 
ficient to  support  the  plea,  without  also  proving 
that  they  belonged  to  the  defendant. 

Com  v.  Wuttams,  (24)    236 

4.  Testimony  as  to  the  declarations  of  a  person  de- 
ceased, unless  made  on  oath,  or  in  ejclrcmis,  when 
he  came  to  a  violent  end,  is  not  admissible. 

Gray  v.  Goodrich,  (95)    261 

5.  It  is  not  necessary,  mall  cases,  to  give  positive 
evidence  that  the  defendant  has  received  money  for 
the  i  >i;i  mi  i  it .  i  >u  t  where,from  the  facts  proved,  it  may 
fairly  be  presumed  that  the  defendant  has  received 
the  plaintiff's  money,  the  plaintiff  may  ret-over  for 
monev  haft  and  received  to  his  use. 

TutUev.Mayo,  <132)    273 

A.  In  an  action  against  a  sheriff  for  tho  escape  of  a 
prisoner  charged  in  execution,  it  is  sufficient  evi- 
dence, urfrna  facie,  on  the  part  of  the  plaintiff,  to 
entitle  him  to  it-cover,  that  the  prisoner  was  seen  at 
large,  walking  In  the  street. 

Stewarav.  Kip,  (it>5)    284 

7.  In  an  action  brought  by  asheriff  on  n  tmnd  taken 
for  his  security,  on  granting  the  lilH-rticH  of  the 
jail  to  a  prisoner  on  execution,  against  the  sure- 
ties, the  record  of  a  judgment  of  recovery  against 
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the  sheriff  for  an  escape  of  the  prisoner,  is  con- 
clusive evidence  for  the  plaintiff. 

Kilt  v.  Brigham  et  al.,  (168)    285 

8.  And  a  verdict,  without  the  judgment,  is  evi- 
dence, at  least,  to  prove  the  recovery  and  actual 
damages,  if  not  the  escape. 

Id.  (Ib.)    285 

9.  In   an  action  of   covenant,  brought   by   the 
grantee  against  the  grantor,  for  a  breach  of  the 
covenant  against  incumbrances,  in  a  deed,  the  pos- 
tea  in  an  action  of  ejectment  brought  against  the 
grantee  by  a  mortgagee,  on  a  prior  mortgage  of  the 
same   land    by  the  grantor,  is  sufficient  evidence 
to  support  the  action  ;  and  the  plaintiff  is  entitled 
to  recover  not  only  the  consideration  money  in  his 
deed,  and  the  interest,  but  also  the  costs  of  the 
ejectment  suit  against  him. 

Waldo  v.  Long,  (173)    287 

10.  If  a  plaintiff  read  in  evidence  an  Act  of  the  Leg- 
islature from  a  newspaper,  which  is  admitted  by 
the  court,  and  the  defendant  afterwards  reads  an 
exemplified  copy  of  the  same  Act,  he  cannot,  after- 
wards, on  certiorari,  allege  for  error  the  admission 
of  the  Act  read  by  the  plaintiff,  although  not  legal 
evidence. 

Hearsey  v.  Pruyn,  (179)    289 

1L  Parol  evidence  of  a  disclaimer  of  title  to  real 
property  is  not  admissible. 

Jackson,  ex  dem.,  v.  Vosburgh,  (186)    291 

12.  Where  an  acknowledgment  of  tenancy  on  the 
part  of  the  defendant  in  ejectment  has  been  proved, 
he  will  not  be  allowed  to  give  evidence  to  contra- 
dict or  disprove  the  title  ofnis  landlord. 

Id.  (Ib.)    291 

13.  Whether  there  be  a  tenancy  or  not,  is  a  matter 
of  fact ;  and  parol  evidence  may  be  received  to 
disprove  it. 

Id.  (Ib.)    291 

14.  Any  matter  arising  since  issue  joined  and  which 
might  have  been  pleaded  puis  darrein  continuance, 
must  be  so  pleaded,  and  cannot  be  given  in  evidence 
under  the  general  issue. 

Jackson,  ex  dem.,  v.  Rich,  (194)    294 

15.  A  deposition  taken  before  trustees  appointed 
under  the  Act  Giving  Relief  against  Absent  and 
Absconding  Debtors,  may  be  read  in  evidence  be- 
fore referees  nominated  under  the  same  Act,  after 
the  death  of  the  witness,  though  taken  by  the  trus- 
tees in  the  absence  of  the  creditors,  or  ex-parte,  the 
trustees  being  considered  as  agents  of  both  parties. 

Cox  v.  Ti~ustees  of  Pearce,  (298)    33O 

16.  In  prosecutions  for  bigamy,  the  mere  con- 
fession of  the  party  is  not  sufficient  evidence  of  the 
first  marriage :  but  there  must  be  proof  of  a  mar- 
riage in  fact. 

The  People  v.  Humphrey,  (314)    335 

17.  In  an  action  against  two  or  more  persons,  on 
a  promissory  note,  with  a  joint  name  or  firm,  if  the 
declaration  contains  no  averment  that  the  defend- 
ants were  partners,  or  acted  under  the  firm,  but 
that  the  defendants  "made  the  note,  with  their  own 
proper  hands  and  names  thereunto   subscribed," 
proof  that  one  of  the  defendants  subscribed  the  note 
with  the  joint  name  or  firm  is  not  sufficient  to  prove 
the  contract  as  laid. 

Pease  etal.v.  Morgan,  (468)    388 

EVIDENCE-8. 

1.  A,  by  a  written  contract,  agreed  to  receive  of  B 
60  shares  of  the  Hudson  Bank,  on  which  $10  per 
share  had  been  paid,  and  to  deliver  B  his  note  for 
$t)67  and  pay  him  the  balance  in  cash ;  and  also  to 
pay  5  per  cent,  advance.    The  nominal  amount  of 
each  share  being  $50,  parol  evidence  was  held  ad- 
missible to  explain  the  written  contract,  or  whether 
the  5  per  cent,  advance  was  to  be  paid  on  the  sum 
paid  in  on  each   share  only,  or  on    the  nominal 
amount. 

Cote  i'.  Wendel,  (116)    486 

2.  Whei  e  the  witnesses  to  a  written  contract  were 
the  sons  of  the  defendant,  who  executed  the  contract, 
and  the  plaintiff,  the  day  before  the  setting  of  the 
circuit,  inquired  of  the  defendant  for  the  witnesses 
in  order  to  subpoana  them.and  was  falsely  told  by  the 
defendant  that  they  were  gone  on  a  journey  ;  this 
was  held  not  to  be  a  sufficient  reason  for  admitting 
other  testimony  of  the  handwriting,  the  plaintiff 
not  having  used  sufficient  diligence  to  procure  the 
witnesses. 

Mill*  v.  Twist,  (121)    488 

3.  In  an  action  of   ejectment,  the  lessors  of  the 
plaintiff  resided  in  England,  and  claimed  to  be  heirs 
of  the  person  who  died  seised  of  the  land  in  ques- 
tion.   A  witness  here  deposed  that  he  knew  the  an- 
cestor, and  had  charge  of  the  land  as  his  agent,  and 
corresponded  with  him,  and  after  his  death,  with 
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the  lessor,  who  sent  him  a  power  to  act  for  him,  as 
heir  and  devisee,  and  that  his  information  was  also 
derived  from  persons  acquainted  with  the  family 
of  the  lessors :  it  was  held  that  this  was  sufficient 
evidence,  prima  facie,  of  pedigree  or  heirship,  to  go 
to  the  jury.  ^ 

Jackson,  ex  dem.,  v.  Cooley,  (128)    49O 

4.  Hearsay  evidence  is  sufficient  to  prove  a  pedi- 
gree. 

Id.  (Ib.)  490 

5.  The  acknowledgment  of  a  deed  from  persons  de- 
scribing themselves  as  heirs,  taken  according  to  the 
directions  of  the  act,  before  the  mayor  of  London, 
is  also  a  circumstance  of  weight  in  evidence  of  ped- 
igree. 

Id.  (Ib.)    490 

6.  Where  a  note  is  given  to  settle  an  account,  the 
plaintiff  cannot  give  in  evidence  the  account,  nor 
can  he  give  parol  evidence  of  the  contents  of  the 
note,  unless  he  clearly  shows  that  the  note  has  been 
lost  or  destroyed. 

Angel  v.  Felton,  (149)    497 

7.  The  time  of  payment  is  part  of  the  original  con- 
tract, and  if  no  time  of  payment  is  expressed  in  a 
note,  the  law  adjudges  it  to  be  payable  immediate- 
ly :  and  parol  evidence  is  inadmissible  to  show   a 
different  time  of  payment. 

Thompson  v.  Ketcham,  (189)    51O 

8.  In  an  action  by  an  administrator.f  or  money  lent, 
the  book  of  account,  containing  the  original  entries 
in  the  handwriting  of  the  intestate,  is  not  admissi- 
ble evidence  for  the  plaintiff. 

Case  v.  Potter,  (211)    518 

9.  But  it  seems  that  the  regular  entries  of  a  party  in 
his  books,  made  in  the  usual  course  of  his  business, 
though  not  admissible  alone,  or  as  conclusive  evi- 
dence, may  (in  consideration  of  usage,  which  may 
have  crept  in,  or  the  difficulty  of  proof  in  many 
cases  of  the  sale  and  delivery  of  goods)  be  admitted, 
in  connection  with  other  circumstances,  as  evidence 
to  the  jury. 

Id.  (Ib.)    518 

10.  A  contract  must   be   proved   as  laid   in  the 
plaintiff's  declaration.    He  cannot  give  in  evidence 
an  entire  contract  relating  to  two  distinct  subjects, 
when  he  declares  only  as  to  one  of  them. 

Crawford  v.  Morrell,  (253)    532 

11.  Parol  proof  to  show  a  mistake  in  a  note  or  writ- 
ten agreement,  is  inadmissible. 

Fitzhughv.  Runyon,  (375)    575 

12.  In  an  action  of  trespass  for   taking  and   im- 
pounding  the  hogs  of  the  plaintiff,  the  defendant 
proved  that  he  acted  as  the  agent  and  servant  of  G., 
on  whose  land  the  bags  were  found;  and  offered  G.  as 
a  witness,  after  executing  a  release  to  him,  to  prove 
that  the  hogs  were  taken  damage  feasant ;  and  it 
was  held  that  G.  was  a  competent  witness. 

Hasbrowk  v.  Lovm,  (377)    575 

13.  Where  the  witness  declares,  on  his  wire  dire, 
that  he  is  interested  in  favor  of  the  party  calling  him, 
and  that  his  interest  is  so  circumstanced  that  he  can- 
not be  released,  the  witness  ought  not  to  be  sworn, 
though  in  strictness  he  is  not  interested  ;  'but  if  his 
supposed  interest  is  against  the  party  calling  him, 
he  ought  to  be  admitted. 

The  Trustees   of  Lansingburgh   v. 
Willard,  (428)    593 

14.  A  special  agreement  for  the  exchange  of  notes, 
with  a  warranty  of  the  note  exchanged,  cannot  be 
given  in  evidence  in  support  of  the  money  counts. 

Richardson  v.  Smith,  (439)    597 

15.  It  seems  that  evidence  of  what  a  witness,  since 
deceased,  swore  at  a  former  trial  between  the  same 
parties,  is  not  admissible,  unless  accompanied  by 
the  postea  or  record  of  the  former  suit. 

Seals  v.  Guernsey,  (446)    6OO 

See  Deed,  5.     Asinimpsit,  1.    Sheriff,  2.    Trover, 
Covenant,  4.    Pleadings,  20. 

EVIDENCE— 9. 

1.  Where  a  submission  to  arbitration  was  general, 
of  all  actions,  causes  of  actions,  &c.,  it  was  held 
that  parol  evidence  was  inadmissible  to  show  that 
the  arbitrators  awarded  concerning  a  matter  not  in 
controversy  between  the  parties  at  the  time  of  the 
submission. 

DeLongv.Stanton,  (38)    659 

2.  A  deed  cannot  be  proved  by  the  grantee,  with- 
out accounting  for  the  absence  of  the  subscribing 
witness. 

Wittouahby  v.  Carleton,  (136)    7O2 

3.  On  the  issue  of  nul  tiel  record,  the  record  of  a 
judgment  was  produced,  to  rebut  which  the  plaint- 
iff produced  a  rule  of  the  court  subsequent  to  the 
judgment,  setting  it  aside  for  irregularity.     It  was 

JOHNS.  REP.,  6.  7,  8,  9,  10. 


GENERAL,  INDEX 


held  that  the  entry  of  the  rule  in  the  minutes  of  the 
court,  could  not  be  received  as  evidence  against  the 
record. 

Croswell  v.  Byrnes,  (287)    767 

See  Deed,  4,  9.    Trespass,  3.    Attorney.    Witness. 
Ejectment,  7. 

EVIDENCE— 10. 

1.  Where  a  plaintiff  declares  on  a  special  agree- 
ment, and  also  on  the  common  counts,  he  may  at 
the  trial  waive  the  special  agreement  and  proceed 
on  the  common  counts. 

Linningdale  v.  Livingston,  (36)    924 

2.  And  where  the  evidence  is  sufficient  to  support 
the  general  count,  supposing  he  had  not  declared 
on  a  special  agreement,  the  plaintiff  is  entitled  to 
recover  on  such  general  count,  without  any  attempt 
to  prove  the  agreement. 

Id.  (Ib.)    924 

3.  It  seems  that  the  defendant  may,  in  such  case, 
give  the  special  agreement  in  evidence,  in  order  to 
lessen  the  quantum  of  damages ;  but  if  offered  mere- 
ly to  defeat  the  action,  by  showing  a  failure  of  per- 
formance on  the  part  of  the  plaintiff,  it  is  immater- 
ial, and  may  be  rejected. 

Id.  (7ft.)    924 

4.  Where  a  party  asks  a  witness  as  to  what  anoth- 
er person  confessed,  the  whole  of  the  confession  or 
declaration,  as  stated  by  the  witness,  is  evidence. 

Fenner  v.  Lewis,  (38)    925 

5.  In  an  action,  brought  against  A,  B  and  C,  as 
secret  partners,  it  was  held  that  the  declarations  and 
acts  of  A,  though  evidence  to  show  that  he  consid- 
ered himself  a  secret  partner  with  B  and  C,  were 
not  admissible,  directly  to  implicate  or  charge  B  as 
a  partner. 

Whitney  v.  Ferris,  (66)    937 

6.  A  patent  was  granted  to  David  H. ,  without  any 
other  words  of  description  to  identify  the  patentee ; 
parol  evidence  was  held  admissible  to  show  that 
Daniel  H.,  and  not  David  H.,  was  the  patentee  in- 
tended. 

Jackson  v.  Stanley,  (133)    968 

7.  Corporation  books  are  evidence  of  the  acts  and 
proceedings  of  the  corporation,  but  it  must  be  made 
to  appear  that  they  are  the  books  of  the  corpora- 
tion, kept  as  such,  by  the  proper  officer,  or  some 
other  persons  authorized  to  make  entries,  in  his 
necessary  absence. 

Highland  Turnpike  Co.  v.  M'Kean,    (154)    977 

8.  It  is  not  enough  to  prove  the  book  to  be  in  the 
handwriting  of  a  person  stated  in  the  book  itself  to 
be  the  secretary ;  but  not  otherwise  shown  to  be  the 
proper  officer. 

Id.  (/ft.)    977 

9.  In  an  action  of  asmimpsit  against  A  and  B  as 
partners,  they  pleaded  that  the  promise,  if  any,  was 
made  by  A  and  B  jointly  with  one  C,  and  not  by  A 
and  B,  &c.    It  was  held  that  the  declarations  of  A 
and  B  or  of  C,  went  not  admissible  evidence  in  sap- 
port  of  the  plea. 

Sweet  ing  v.  Turner,  (216)    1OO4 

10.  Though  parties  and  privies  are  estopped  from 
contradicting  a  written  instrument  by  parol  proof, 
the  rule  does  not  apply  to  strangers  who  have  an 
interest  in  knowing  the  real  truth  of  the  case. 

Overseers  of  Berlin  v.  Overseers  of 
Norwich,  (229)    1O1O 

11.  Parol  evidence  that  the  defendant  confessed 
that  he  was  subpoenaed,  is  not  sufficient  evidence  of 
the  fact,  where  the  plaintiff  has  the  subpoena  in  his 
possession,  and  does  not  produce  it, 

HaxltriMck  v.  Baker,  (248)    1O18 

12.  Evidence  of  a  parol  disclaimer  to  a  title  to  real 
property,  otherwise  valid,  is  inadmissible. 

Brant  v.  Livermore,  (358)    1O65 

13.  In  an  action  of  trespass  for  killing  a  dog,  the 
plaintiff  proved  that  the  defendant  confessed  he 
killed  the  plaintiff's  dog,  who  assaulted  him  in  the 
highway,  ic.    It  was  held  that  the  confession  must 
be  taken  altogether,  and  amounted  to  a  justifica- 
tion. 

Credit  v.  Brown,  (365)     1O68 

14.  Proof  that  a  trunk  of  papers  belonging  to  L., 
in  the  possession  of  his  widow  after  his  death,  was 
destroyed  by  tire  with  her  house,  was  held  sufficient 
evidence  of  loss  to  entitle  the  plaintiff  claiming  un- 
der L.  to  give  parol  evidence  of  the  existence  and 
contents  of  a  power  of  attorney  from  O.  to  H.,  who 
had  'executed  a  deed  by  virtue  of  the  power,  in  the 
name  of  G.  to  L. 

Jatk*»n  r.  Xtely,  (374)    1O73 

15.  And  the  testimony  of  B.,  that  he  executed  the 
deed,  and  that  he  was  authorized  by  a  power  of  at- 
torney from  O.  to  execute;  it,  was  held  sufficient 
evidence  of  the  existence  of  such  power. 

Id.  (Ib.)     1073 
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16.  Parol  declarations  and  confessions  of  a  person 
in  possession  of  land,  as  to  the  true  boundary  line 
between  him  and  the  kind  of  another,  are  admissible 
evidence ;  and  where  the  land  of  both  parties  has 
been  held  and  occupied  for  41  years  up  to  such 
boundary  line,  it  will  not  be  disturbed. 

Jackson  v.  Jfef  Catt,  (377)    1O74 

17.  Where  M.  died  in  possession  of  land,  and  his 
son  and  heir  at  law  succeeded  to  the  possession, 
and  continued  in  the  indisturbed  possession  of  it 
for  above  18  years,  it  was  held  that  a  purchase  of  the 
title  by  the  ancestor  might  be  presumed. 

Id.  (Ib.)    1074 

18.  And  where  there  was  an  order  of  the  Council 
of  the  Colony  of  New  York,  in  1764,  for  the  survey 
of  the  lot,  as  allotted  to  J.  P.,  and  a  survey  thereof 
made,  though  no  patent  could  be  found  on  record, 
it  was  held  that  a  patent  to  J.  P.,  and  a  deed  from 
him  to  the  ancestor,  might  be  presumed  for  .he  sake 
of  quieting  the  possession. 

Id.  (Ib.)    1074 

19.  Where  A,  on  the  7th  of  December,  1805,  sold  to 
B  a  farm,  the  possession  of  which  was  to  be  deliver- 
ed on  the  1st  of  May,  1808,  free  from  all  incum- 
brances,  &c.,  and  B  gave  to  A  his  several  promissory 
notes  for  the  consideration  money,  which  were  left 
in  the  hands  of  C  until  A  should  perform  his  writ- 
ten agreement  of  the  7th  of  December,  1805,  as  to 
the  delivery  of  the  farm,  &c. ;  and  B  took  possession 
of  the  farm  on  the  1st  of  May,  1808,  the  title  to  which 
had  not  been  questioned,  and  all  the  notes  were 
paid  by  B  except  one  which  C  deliverd  to  A.    In  a 
suit  on  that  note  by  A  against  B ,  it  was  held  that  a 
jury  might  infer,  from  circumstances,  a  redelivery 
of  the  note  by  the  defendant  to  the  plaintiff,  and 
that  the  facts  in  the  case  were  sufficient  evidence  of 
a  performance  of  the  condition  on  which  the  note 
was  left  in  the  hands  of  C,  or  that  the  defendant 
had  waived  the  condition,  or  dispensed  with  its  per- 
formance. 

Grote  v.  Grote,  (402)    1085 

20.  A  note,  payable  in  neat  stock,  and  not  being 
within  the  statute,  but  a  special  contract,  and  no 
consideration  being  stated  on  the  face  of  it,  cannot 
be  given  in  evidence  under  the  money  counts. 

Saxton  v.  Johnson,  (418)    1092 

21.  Where  a  deed,  dated  the  14th  May,  1767,  recited 
that  several  of  the  grantors  conveyed  by  F.  Y.,  their 
attorney,  &c.,  it  was  held,  in  1809,  that  after  so  great 
a  lapse  of  time,  and  an  acquiescence  in  the  title 
under  that  deed,  the  power  of  attorney  was  to  be 
deemed  valid,  without  being  produced,  or  proof  of 
its  execution. 

Doe  v.  Campbell,  (475)    1116 

22.  The  declarations  and  confessions  of  a  general 
deputy  of  a  sheriff  made  to  the  attorney  of  the 
plaintiff,  in  answer  to  inquiries  relative  to  an  exe- 
cution delivered  to  such  deputy  to  be  executed,  and 
while  the  execution  was  in  force,  arc  admissible 
evidence  to  charge  the  sheriff. 

Mott  v.  Kiu,  (478)    1118 

See  Witness,  Husband  and  Wife,  1,2.  Award,  2. 
Poor.  Justice's  Court,  22.  Attsumy.tit,  11.  Mort- 
gage, 6,  7,  8.  Libel,  2.  Insurance,  16. 

EXCLUSIVE  PKIVILEGE-9. 
See  Chancery,  5.    Injunction. 

EXECUTION— 6. 

1.  In  an  action  of  debt  against  several  devisees, 
where  only  one  is  taken  and  the  others  returned 
not  found,  and  judgment  by  default  is  entered  up 
against  all  the  defendants,  the  share  of  the  one  taken 
on  the  ca.  <id.  rcsimiidcnduni,  in  the  lands  devised, 
can  only  be  affected  by  the  judgment,  or  sold  un- 
der an  execution. 

Jtu-kson,  ejr  dem.,  r.  Iloag,  (59)    52 

2.  The  plaintiff   who  has   obtained    a  judgment 
against  bail,  has  his  election,  to  take  an  execution 
either  against  the  body  of  the  principal  or  of  the/ 
bail;  but  hi- cannot  have  both;  and  having  taken 
the  bail  on  a  ca.  xa.,  ho  cannot,  afterwards,  resort 
to  the  principal,  and  take  him  in  execution ;  nor 
vice  versa. 

Snntli  et  al.  v.  Rosencrantz.  (97)    64 

3.  Where  execution  is  issued  in  any  action  except 
in  debt  for  a  penalty,  the  plaintiff  cannot  levy  the 
interest  which  has  accrued  since  the  judgment,  but 
only  the  amount  of  the  judgment. 

Watson  v.  frWler,  (2H!J)     126 

EXECUTION— 8. 

1.  The  agent  of  the  plaintiff  delivered  an  exe- 
cution to  a  sheriff,  and  directed  him  to  levy 
iton  the  property  of  the  defendant,  but  said  to  the 
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sheriff  that  he  supposed  the  plaintiff  did  not  wish  to 
distress  the  defendant,  and  that  if  the  property  re- 
mained in  the  possession  of  the  defendant  after  the 
levy,  the  plaintiff  would  not  hold  the  sheriff  respon- 
sible, if  it  was  squandered,  and  that  he  need  not 
take  a  receipt  for  it.  The  sheriff,  after  levying  on 
the  goods  of  the  defendant,  did  nothing  further, 
until  after  the  execution  had  expired,  and  a  second 
execution  was  delivered  to  him,  when  he  sold  the 
property  on  both  executions.  It  was  held,  that  as 
there  were  no  instructions  from  the  plaintiff  to  de- 
lay the  execution,  after  the  seizure ;  nor  any  agree- 
ment between  the  plaintiff  and  the  defendant  to  let 
the  first  execution  sleep  in  the  sheriff's  hands ;  nor 
any  evidence  of  such  a  delay  as  would  afford  a  legal 
presumption  of  fraud,  the  first  execution  did  not 
lose  its  preference. 

Dotyr.  Turner,  (20)    453 

2.  Where  the  sheriff  returns  that  he  has  a  certain 
sum  made  by  virtue  of  the  execution  ready  to  de- 
liver to  the  party  entitled,  this  is  a  sufficient  evi- 
dence of  a  receipt  of  the  money  to  charge  him  with 
the  amount,  though,  in  fact,  no  money  was  actual- 
ly received  by  him. 

Id.  (Ib.)    453 

3.  Where  a  sheriff  justifies  under  &  fieri  facias,  it  is 
not  necessary  that  he  should  show  that  it  is  re- 
turned, nor  will  the  want  of  an  indorsement  on  the 
execution  of  the  time  it  was  received  by  the  sheriff, 
render  it  inadmissible  in  evidence ;  for  the  statute 
is  merely  directory  to  the  sheriff  on  this  point :  and 
the  time  of  receiving  it  may  be  shown  by  parol 
proof,  or  otherwise. 

Bealsv.  Guernsey,  (52)    463 

4.  Judgment  having  been  obtained  against  a  de- 
fendant on  a  bond,  payable  by  installments,  an  exe- 
cution was  issued  to  collect  the  amount  due  on  the 
first  installment,  and  the  sheriff  sold  a  tract  of  land 
of  the  defendant's,  worth  $7,000,  which  was  pur- 
chased by  A,  for  81,670,  as  the  highest  bidder.    An- 
other execution  was  afterwards  issued, to  collect  the 
amount  due  on  the  second  installment,  and  the  same 
tract  of  land  was  again  taken  by  the  sheriff,  and  ad- 
vertised for  sale.    A,  the  purchaser,  under  the  first 
sale,  applied  to  the  court,  on  affidavit,  to  stay  all 
further  sale  of  the  land ;  but  the  court  refused  to 
interfere,  saying  the  party  who  has  title  must  be 
left  to   his  legal   remedy.     But    it    seems    that 
the     land     in     the     hands     of      the      purchaser 
under     the     first     sale,     is     no     longer     bound 
by  the  judgment;   it  being    presumed  that  the 
land  sold  for  its  value,  and  the  purchase  is  to  be 
considered  absolute,  in  regard  to  the  lien  or  judg- 
ment ;  that  the  proper  course  in  all  sales  of  real  and 
personal  property,  is  to  sell  so  much  of  the  prop- 
erty charged  as  will  probably  satisfy  the  execution, 
and  which  can  conveniently  and  reasonably  be  sold 
separately. 

Hewxonv.  Deygert,  (333)    658 

5.  It  is  irregular  to  issue  a  second  execution  until 
the  first  is  returned.    Though  where  an  execution 
has  issued  unadvisedly,  it  may  be  withdrawn,  be- 
fore anything  is  done  upon  it ;  yet  where  a  sale  has 
been  made  under  an  execution,  and  the  sheriff  died 
without  executing  a  deed,  it  was  held  irregular  to 
withdraw  and  suppress  the  execution,  and  issue  a 
second  to  the  new  sheriff,  for  the  purpose  of  selling 
the  property  a  second  time.    Whether  the  sale  on 
the  first  execution  was  bona  fide,  or  fraudulent,  the 
court  will  not  decide  on  motion. 

Cairns  v.  Smith,  (337)    56O 

6.  Separate  suits  were  brought  against  A  and  B, 
two  joint  obligors  on  a  bond,  payable  by  install- 
ments, and  a  ca.  sa.  was  afterwards  issued  against 
B,  for  the  costs  taxed  in   the  suit  against   him. 
and    not   for  the    installment,     from  which    he 
was  discharged  after  paying  the  costs.    It  was  held 
that  the  discharge  of  B  from  the  ca.  sa.  for  the 
costs,  was  no  discharge  of  A,  the  co-obligor,  nor  a 
satisfaction  of  the  debt  for  which  A  was  impris- 
oned. 

McLean  v.  Whiting,  (339)    561 

7.  Where   two   judgments  in  favor  of  different 
plaintiffs  against  the  same  defendant  were  filed  and 
docketed  on  the  same  day,  and  one  of  them  took 
out  a  ft.  fa.  and  had  the  lands  of  the  defendant  seized 
and  advertised  for  sale,  by  the  sheriff,  three  weeks 
before  the  execution  on  the  other  judgment  was 
delivered,  and  the  sheriff  afterwards  sold  the  land 
under  the  advertisement ;  it  was  held  that  the  first 
ft.  fa.  having  been  begun  to  be  executed,  before  the 

-second  was  delivered  to  the  sheriff,  had  gained  a 
priority  as.to  the  time  of  sale,  which  could  not  be 
•  defeated  by  the  second  execution. 

Adams  v.  Dyer  (347)    564 

8.  In  an  action  of  ejectment  against  a  purchaser  of 
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land  under  a  sheriff's  sale,  the  regularity  of  the  exe- 
cution cannot  be  questioned. 

Jackson,  exdein.,  v.  Bartlett,  (361)    67O 

9.  If  an  execution  issue  after  a  year  and  a  day.with- 
out  a  revival  of  the  judgment  by  a  wire  facias,  it  is 
only  voidable  at  the  instance  ot  the  party  against 
whom  it  issued. 

Id.  (Ib.)    570 

10.  After  an  escape  by  the  defendant  from  custody 
on  a  co.  sa.,  the  plaintiff  may  proceed  against  the 
sheriff  for  the  escape,  and,  at  the  same  time,  take 
out  a  fieri  facias  against  the  property  of  the  de- 
fendant, for  the  remedies  are  not  inconsistent  with 
each  other. 

Id.  (Ib.)    570 

11.  A  purchaser  at  a  sheriff's  sale  cannot  be  affect- 
ed by  any  matter  subsequent  to  the  sale,  arising  be- 
tween the  parties  to  the  judgment  to  which  he  is  a 
stranger. 

Id.  (Ib.)    570 

12.  An  execution  does  not  bind  the  goods  of  the 
debtor  until  delivered  to  the  sheriff. 

Beals  v.  Guernsey,  (446)    6OO 

See  Sheriff. 

EXECUTION-9. 

1.  Bank  shares,  or  shares  in  a  public  library,  being 
mere  choses  in  action,  cannot  be  seized  and  sold  un- 
der an  execution. 

Denton  et  al.  v.  Livingston,  (96)    685 

2.  W  here  A  leased  a  farm  t9  B  on  shares,  and  it  was 
agreed  that  either  party  might  put  an  end  to  the 
lease,  giving  six  months'  notice ;  but  that  if  A  gave 
B  notice  to  quit,  he  was  to  pay  B  for  preparing  the 
ground,  or  any  extra  labor;  and  B  sowed  the  ground 
with  wheat,  &c.,  in  the  autumn  of  1808,  and  in  Feb- 
ruary, 1809,  A  gave  notice  to  B  to  quit,  who  immed- 
iately left  the  farm ;  it  was  held  that  a  sale  of  all 
the  right,  &c.,  of  B  to  the  wheat,  &c.,  by  the  sheriff, 
in  virtue  of  an  execution  against  the  goods  and 
chattels  of  B,  which  he  had  seized  in  January,  1809, 
was  valid,  and  transferred  the  property  in  the  whole 
crop  to  the  purchaser,  who  had  a  right  to  enter,  reap 
and  carry  away  the  crop,  when  ripe ;  and  might 
maintain  trespass  quare  claunum  freyit  against  A 
who  had  entered  and  turned  him  out  while  gather- 
ing the  crop. 

Stewart,  Jr.,  v.  Dinighty,  (108)    689 

3.  A  ft.  fa.  was  issued  the  14th  April,  1810,  against 
A,  and  was  delivered  to   the  sheriff.     In    April, 
1811,  B  purchased  a  cow  of  A  bona  fide,  without  any 
intent  to  defeat  the  execution,  which  lay  dormant 
in  the  sheriff's  hands,  until  the  25th  May,  1811,  when 
he  seized  and  sold  the  cow   so   purchased   by  B. 
It  was  held,  that  there  being  no  evidence  of  any 
actual  levy  by  the  sheriff  on  the  goods  and  chattels 
of  A,  the  sale  to  B  was  valid,  and  not  liable  to  be 
defeated  by  the  execution. 

.     Bliss  v.  Batt,  (132)     7OO 

4.  Where  a  ca.  sa.  against  a  sheriff  was  delivered  to 
the  coroner,  who,  being  indebted  to  the  sheriff,  gave 
him  a  receipt  in  full  for  the  debt  and  costs  in  the 
execution,and  engaged  to  settle  the  amount  with  the 
plaintiff,  but  failed  to  do  so  ;  it  was  held,  that  if  the 
coroner  was   authorized  to    receive    the  debt  in 
money,  on  the  ca.  sa.,  yet  it  must  be  an  actual  and 
absolute  payment  of  so  much  cash  to  him,  for  the 
plaintiff :  and  that  such  an  agreement  between  the 
coroner  and  sheriff  was  no  payment  or  satisfaction 
of  the  debt. 

Codwise  v.  Field,  (263)    756 

5.  An  execution  returnable  out  of  term  is  not  void, 
but  may  be  amended. 

Cramer  v.  Van  AMyne,  (386)    811 

6.  A  writ  of  habere  facias  poss.  was  issued  on  a 
judgment  in  ejectment,  returnable  in  February, 
1811,  which  was  executed,  but  never  returned.    In 
May,  1812,  the  plaintiff  issued  another  writ  of  hob. 
fac.  poss.  on  the  same  judgment,  the  tenant  having, 
in  the  meantime,  retaken  possession  of  the  prem- 
ises.   It  was  held,  that  though  a  year  and  a  day  had 
intervened  between  the  term  at  which  the  first  writ 
was  returnable  and  the  issuing  of  the  second,  no 
scire  facias  was  requisite  to  revive  the  judgment, 
as  the  court  would  presume  that  the  first  execution 
was  continued  down  on  the  roll  to  the  time  of  issu- 
ing the  second,  which  may  be  done  at  any  time,  be- 
ing matter  only  of  technical  form. 

Jackson,  ex  dem.  Thompson,  o.  Stiles,  (391)    813 
See  Sheriff,  3,  4,  5.    Certiorari.   Fraud,  3, 4.    Lease 
Justice's  Court,  15. 

EXECUTION— 10. 

1.  Where  a  sheriff  arrested  a  person  on  a  ca.  sa. 
while  he  was  attending  court,  and  he  was  discharged 
from  the  arrest,  it  was  held  that  the  service  of 
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the  ea.  sa.  being  irregular  and  void,  the  sheriff  was 
not  entitled  to  any  fees  on  such  service. 

Wragp  v.  Stuart,  (93)    949 

2.  Where  goods  taken  on  an  execution  against  B 
by  a  constable,  were  claimed  by  A  as  his  property, 
and  the  constable  summoned  a  jury  of  inquiry  as  to 
the  claim  ;  it  was  held  that  tbe  inquisition  was  no 
justification,  in  an  action  of  trespass  brought  by  A 
against  the  constable,  but  went  only  in  mitigation 
of  damages :  though  such  inquisition  may,  in  many 
cases,  justify  the  officer  for  making  a  return  of  nuUa 
txmo- 

Towmend  v.  PhiUips.  (98)    951 

3.  Where  land  is  sold  under  execution  at  a  sher- 
iff's sale,  a  deed  executed  to  the  purchaser,  by  the 
deputy-sheriff,  is  good. 

Jackson  v.  Bu#h,  (223)    1OO7 

4.  The  recital  of  the  execution  in  a  sheriff's  deed 
is  not  necessary,  and  a  mistake  or  variance  in  the 
recital   is   not   material,  and   does  not  affect  the 
validity  of  the  deed,  so  long  as  there  was  an  existing 
and  sufficient  authority  to  the  sheriff,  to  warrant 
the  sale. 

Jackson  v.  Pratt,  (381)    1O76 

EXECUTORS  AND  ADMINISTRATORS— «. 

1.  A,  by  his  last  will  and  testament,  after  directing 
his  executors  to  sell  his  personal  estate,  authorized 
and  empowerd  his  executors,  thereinafter  named, to 
-sell  and  dispose  of  his  real  estate;  and  directed  them, 
after  they  have  disposed  of  his  estate,  and  converted 
the  same  into  money,  to  place  the  same  at  interest, 
on  good  security,  and  to  pay  the  interest  annually  to 
his   wife ;  and,  "  at   and  after  his  wife's  death,  he 
gave  and  bequeathed  to  his  son,  an  only  child,  the 
principal  sums  of  money  and  security  in  the  hands 
of  his  executors;"  and  then  named  his  wife  and  two 
others  as  executors.    One  of  the  executors  re- 
nounced :  and,  after  the  death  of  the  widow,  the 
surviving  executor  sold  the  real  estate.  It  was  held 
that  the  object  being  to  make  a  provision  for  the 
wife,  it  ceased  at  her  death,  and  the  lands  descended 
to  the  heir  at  law. 

Jackson,  ex  dem.,  v.  Jartsen,  (73)    57 

2.  In  au  action  against  an  executor,  the  plaintiff 
may  state  that  the  testator,  being  indebted,  &c.,  me 
executor,  after  the  death  of  the  testator,  in  consid- 
eration, &c.,  promised  to  pay,  in  order  to  save  the 
statute  of  limitations;  and  the  plaintiff  may    set 
up  every  defense  which  he  could,  if  the  assumimt 
was  laid  from  the  testator,  and  the  judgment  will 
be  de  bonix  testtitorix,  ni  no/i,  &e. 

W  Maker  v.  Wlntaker,  (112)    69 

3.  In  an  action  against  an  executor  or  administra- 
tor, though  a  regular  judgment  by  default  has  been 
entered,  and  more  than  a  term  has  elapsed  since  the 
defendant  knew  of  the  default,  yet  the  court  will 
set  aside  the  default,  on  payment  of  costs  and  let  in 
the   defendant  to  plead,  so  as  to  prevent  his  be- 
ing made  liable,  de  bonus  propriis,  through  the  ig- 
norance or  neglect  of  his  attorney. 

Phillip*  v.  Haurteu,  Adm'r.,  (129)    75 

EXECUTORS  AND  ADMINISTRATORS— 7. 

1.  Where  a  person  makes  a  fraudulent  conveyance 
of  goods  to  another,  for  the  purpose  of  defeat- 
ing his  creditors,  and  dies  intestate,  the  convey- 
ance, though    void   as   against   creditors,  is  good 
against  the  intestate  ;  and  an  action  may  be  main- 
tained against  the  administrators  for  the  goods. 

Onbiirne  v.  M'tts,  (161)    883 

2.  A  confessed  a  judgment  in  favor  of  B  fraudu- 
lently, for  the  purpose  of  defeating  his  creditors, 
on  which  an  execution  issued,  and  the  goods  of  A 
were  seized,  when  A  died  intestate,  and  the  goods 
were  purchased  at  the  sheriff's  sale  by  B,  as  the 
highest  bidder,  for  the  same  fraudulent  purpose ; 
and  i '.  being  a  creditor  of  A,  took  out  administra- 
tion on  his  estate,  and  seized  and  took  the  goods  out 
of  the  possession  of  It  as  the  property  of  A.    In  an 
action  of  trespass  brought  by  I!  against  C.  it  was 
hold  that  C  in  his  character  of  administrator,  could 
not  impeach  the  Judgment  on  the  ground  of  fraud  ; 
and  that  he  had   no  right  to  take  the  goods,  us  a 
creditor,  without  suit,  but  was  a  trespasser. 

Id.  (/ft.)    283 

3.  But  though  C  was  administrator  of  A,  he  miglit, 
as  a  creditor,  have  sued  B  as  executor  de.  nun  tort. 

Id.  (Ib.)    283 

4.  A  having  made  his  will,  died  in  New  York,  leav- 
ing li  and  C  his  surviving  children  and  residuary 
legatees.  B  took  out  administration,  with  the  will  an- 
nexed, and  died,  leaving  goods,  in-.,  of  A  unadniin- 
istered,  and  particularly  a  large  debt  due  from  1)  to 
the  estate  of  A  In  England.    It  was  covenanted  and 
agreed  between  E,  administrator  of  B  mid  C,  wiio 
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resided  in  England,  that  E  should  release  to  C  all 
right  to  the  goods  of  A  in  England,  and  empower  C 
to  take  out  administration  in  England  on  the  goods, 
&c.,  of  A,  and  to  indemnify  C  from  all  legacies,  ac- 
tions, &c.,  in  consequence  of  taking  out  such  admin- 
istration in  England ;  and  C  covenanted  to  account 
to  A  for  all  moneys  she  should  receive  of  D,  and  E 
covenanted  that  in  case  E  could  not  obtain  adminis- 
tration in  England,  or  in  case,  after  obtaining  such 
administration,  D  should  refuse  to  account  to  E  for 
all  moneys  due  from  him  to  the  estate  of  A,  and  pay 
the  same  within  one  month  after  notice,  and  request 
to  him  from  C,  that  E,  as  administrator  of  B,  w'ould 
pay  and  satisfy  to  C  all  her  full  share  of  the  real  and 
personal  estate  of  A,  her  father,  &c.  C  obtained 
administration  in  England  of  the  goods,  &c.,  of  A, 
and  demanded  payment  of  the  debt  due  from  D, 
who,  being  before  and  at  that  time  insolvent,  and 
unable  to  pay,  offered  to  pay  C  the  amount  of  the 
principal  of  the  debt  due  to  the  estate  of  A,  exclu- 
sive of  the  interest  which  had  accrued,  if  C  would 
acquit  and  discharge  him  from  all  further  demands, 
but  otherwise  he  would  not  pay ;  and  C,  as  most  ad- 
vantageous to  the  estate  of  A^  accepted  the  offer, 
and  received  the  principal  of  the  debt  from  D,  with- 
out the  interest,  and  thereupon  released  and  dis- 
charged him.  In  an  action  of  covenant,  brought  by 
C  against  E  on  the  agreement,  to  recover  her  share 
of  the  estate  of  A,  it  was  held  that  the  release  by  B 
of  the  debt  due  from  D  to  the  estate  of  A  was  a  good 
defense;  that  C,  by  the  agreement  was  to  take  out 
administration  in  England,  solely  for  the  purpose 
of  collecting  the  debts  due  from  D.  and  had  no  dis- 
cretion to  compound  for  the  same,  or  release  any 
part  of  it,  and  by  so  compounding,  and  releasing  D, 
C  had  taken  the  debt  upon  herself,  and  had  failed 
to  perform  the  condition  precedent  to  her  right  of 
action  against  E,  the  administrator  of  B,  under  the 
agreement. 

De  Diemar  et  ux.,  v.  Van  Wagenen,    (404)    367 

EXECUTORS  AND  ADMINISTRATORS— 8. 

1.  Where  A,  administrator  of  B,  deceased,  gave  a 
promissory  note  to  C,  by  which  he  "promised  to  pay 
C  $t>l.T2,  for  value  received  by  B  and  his   heirs,  on 
demand,  with  interest  until  paid,"  the  note  was  held 
to  be  void  for  want  of  consideration. 

Ten  Eyck  et  al.  v.  Vanderpoel,  (120)    487 

2.  To  a  declaration  against  A  as  executor  of  B,  the 
defendant  pleaded  in  abatement  that  A  died  intes- 
tate, and  letters  of  administration  were  afterwards 
granted  to  the  defendant,  &c.    The  plaintiff  replied 
that  previous  to  granting  the  letters  of  administra- 
tion, the  defendant  made  himself  executor  dc  son 
tort.    &c.    On  demurrer,  the  replication  was  held 
to  be  bad,  and  the  declaration  was  quashed. 

Ratbmn  et  al.  v.  Overacker,  (128)    489 

3.  Taking   out   letters  of    administration    made 
legal  all  acts  which  were  before  tortious. 

Id.  (Ih.)    489 

4.  If  a  person  who  is  sued  as  executor  de  son  tort, 
takes  out  administration  pending  the  suit,  though 
it  will  not  defeat  the  suit,  which  was  well  com- 
menced, yet  it  will  legalize  all  intermediate  acts 
nil  inUio,  and  justify  a  retainer. 

Id.  (Ib.)    489 

5.  In  an  action  by  an  administrator  on  a  note 
given  to  the  intestate  for  ninety  dollars,   the  jury 
round  a  verdict  for  the  plaintiff  for  fifteen  dollars; 
and  it  was  held  that  the  plaintiff  could  not  recover 
costs,  nor  was  he  obliged  to  pay  costs. 

CarlUe  o.  Bate*,  (379)    576 

See  Evidence,  «,  7.    Pleadings,  18,  19. 

EXECUTORS  AND  ADMINISTRATORS-10. 
See  Justice's  Court,  25. 

EXECUTORY  DEVISE-10. 
See  Devise. 

EXTINGUISHMENT— 8. 
See  Release,  1.    Promissory  Note,  1. 


FACTOR-*. 

See  Agent. 

FACTO  R-10. 

A  factor  or  consignee  apprising  his  principal  of 
the  sale  of  goods  consigned  to  him,  may  wait  to  re- 
ceive his  directions  as  to  the  mode  of  remitting  the 
net  procetKls,  and  la  not  liable  to  an  action,  until  a 
default  on  his  part  in  remitting  or  paying  the  pro- 
ceeds according  to  the  orders  of  his  principal. 

Ferri*  v.  I'ari*,  &&>)     1O34 
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FALSE  IMPRISONMENT—  10. 
See  Trespass,  2. 

FEIGNED  ISSUE-4. 
See  Practice,  29. 

FENCES  AND  FENCE  VIEWERS-9. 

1  The  decision  of  fence  viewers,  as  to  the  propor- 
tion of  fence  of  each  party,  is  not  requisite,  if 
there  is  no  dispute  between  them  as  to  their  pro- 
portion ;  nor  are  the  fence  viewers,  to  settle  the 
costs  and  expenses  of  repairing  the  fence. 

WUloughby  v.  Carleton,  (136)    7O2 

2  Parol  evidence  of  a  written  notice  to  repair  is 


(15.)    70* 
FENCE  VIEWERS-10. 
See  Trespass,  3. 

FORCIBLE  ENTRY  AND  DETAINER—  6. 
A  certiorarf  to  remove  an  indictment  for  a  forci- 
ble entry  and  detainer,  to  this  court,  isgrantable  of 
course,  at  the  instance  of  the  defendant,  without 
showing  special  cause. 

The  People  v.  Runhleetal.,  (334)    144 

FORCIBLE  ENTRY  AND  DETAINER-8. 

1.  The  record  of  con  vie  ion  by  a  justice  under  the 
Act  to  Prevent  Forcible  Entries  and  Detainers  (sess. 
11,  ch.  6),  is  not  traversable,  and  if  it  shows  that 
the  justice  had  jurisdiction,  and  proceeded  regular- 
ly, it  is  conclusive  ;  and  a  bar  to  any  suit  brought 
against  the  justice. 

Mather  v.  Hood,  (44)    461 

2  On  an  indictment  for  the  forcible  entry  and  de- 
tainer of  a  church,  &c.,  it  was  held,  that  the  trustees 
of  a  church,  as  such,  can  only  be  in  possession  con- 
structively, and  that  the  possession  of  the  key  of 
the  church,  by  one  of  them,  is  prima  facie  evidence 
of  possession  ;  but  it  does  not  preclude  all  inquiry 
as  to  the  fact,  who  were  the  legal  trustees  at  the 

16  <Th^PcopUyv.  W.  RunHU,  (464)    606 

FORCIBLE  ENTRY  AND  DETAINER—  9. 

1.  An  indictment  for  a  forcible  entry  will  lie  at 
the  instance  of  the  trustees  of  an  incorporated  re- 
ligious society,  against  the  minister  and  the  congre- 
gation, for  entering  the  church,  by  force,  after  it 
had  been  shut  up  by  the  trustees. 

The  People  v.  Runkle,  (147)    7O6 

2.  In    an  indictment  for  a  forcible    entry,  &c., 
it   is    enough,    if    the      complainants     or    party 
injured,  and  the  injury,  are  stated  with  sufficient  cer- 
tainty to  enable  the  court  to  ascertain  the  injury, 
and  award  restitution  ;    and  any    variance,   not 
essential,  in  the  description  of  a  corporation,  will 
not  vitiate  the  proceedings. 

Id.  (Ib.)     7°6 

FORCIBLE  ENTRY  AND  DETAINER—  10. 

1.  Where  a  certiorarl  is  issued  to  a  justice  of  the 
peace,  to  return  the  proceedings  in  case  of  forcible 
entry  and  detainer,  and  the  justice  dies  before  any 
return  is  made,  this  court  will  hear  and  decide  the 
case  on  motion  and  affidavits. 

Matter  of  ShotweU,  (304)    1O43 

2.  Proceedings  under  the  statute  of  forcible  entry 
and  detainer  may  be  quashed  in  this  court,  for  ir- 
regularity, and  restitution  awarded  to  the  aggrieved 
party,  on  motion  and  affidavits. 

Id.  (Ib.)    1043 

3.  Where  a  justice  upon  his  own  view,  without 
any  inquisition  by  a  jury,  ordered  or  permitted  a 
restitution  of  possession,  it  was  held  to  be  irregular. 

Id.  (IW    1043 

4.  Where  the  justice  acts  on  his  own  view,  he  can 
only  punish  the  party  guilty  of  the  force,  by  fine 
and  imprisonment  ;  the  justice  cannot  meddle  with 
the  possession,  without  the  intervention  of  a  jury. 

Id.  (Ib.)    1043 

5.  Where  the  proceedings  of  the  justice  are  quash- 
ed for  irregularity,  it  is  of  course  to  order  re-resti- 


1043 

FOREIGN  JUDGMENT—  8. 

1.  An  action  cannot  be  maintained  in  this  State  on 
a  judgment  recovered  in  another  state  against  bail, 
where  the  proceeding  was  by  attachment  of  goods, 
without  any  personal  summons  or  actual  notice  to 
the  bail  who,  at  the  time,  had  removed  into  and  be- 
come an  inhabitant  of  this  State.  There  is  no  dif- 
ference in  this  respect,  between  a  suit  against  bail 
or  a  suit  against  the  principal. 

Robinson  v.  Ward's  Executors,  (86)    476 
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2.  An  action  of  assumptttt  was  brought  on  a  judg- 
ment obtained  against  the  defendant,  in  Maryland, 
as  indorser  of  a  oil!  of  exchange,  and  it  appeared 
that  the  plaintiff  had  declared  in  the  suit  in  Mary- 
land,  on  a  protest  for  non-payment,  as  well  a» 
non-acceptance  of  the  bill,  and  the  cause  was  there 
tried  by  a  jury,  who  found  a  verdict  for  the  plaintiff, 
on  which  the  judgment  was  rendered;  itwas  held  that 
the  question  of  reasonable  notice  or  due  diligence 
was  a  question  compounded  of  law  and  fact,  and 
proper  to  be  submitted  to  a  jury,  and  having  once 
been  fairly  litigated  and  decided,  it  was  not  again  to- 
be  investigated  in  an  action  brought  in  this  State, 
on  the  judgment. 

Taylor  v.  Bryden.  (173)    50& 

3.  A  judgment  obtained  in  another  state  is  prima 
facie  evidence  of  a  just  debt;  and  it  is  incumbent 
on  the  defendant  to  impeach  the  justice  of  it,  or  to 
show,  by  positive  proof,  that  it  was  irregularly  and 
unfairly  obtained. 

Id.  (Ib.)    505 

4.  The  lex  loci  contractus  is  to  govern,  unless  the 
parties,  by  the  terms  of  the  contract,  had  in  view 
a  different  place. 

Thompson  v.  Ketcham,  (189)    51O 

5.  Where  the  defendant  in  an  action  brought  here, 
on  a  promissory  note  made  in  Jamaica,  set  up  in- 
fancy as  a  defense,  it  was  held  that  he  was  bound 
to  show  that  such  a  plea  would  be  a  good  defense  in 
Jamaica. 

Id.  (Ib.)    51O 

6.  A  suit  was  commenced  in  1803,  in  the  State  of 
Vermont,  against  A,  as  trustee  of  B,  an  absconding 
debtor,  and  in  1808  judgment  was  given  against  B. 
It  having  appeared  that  A  had  moneys  of  B,  more 
than  sumcient  to  pay  the  plaintiff,  it  was  ordered 
that  the  plaintiff  should  have  execution  against  the 
goods,  &c.,  of  B  in  the  hands  of  A.    But  A  had,  in 
1806,  removed  to  this  State,  where  he  had  continued 
to  reside,  so  that  the  execution  was  returned  unsat- 
isfied ;  and  the  court  thereupon  granted  a  rule  on  A 
to  show  cause  why  the  plaintiff  should  not  have  ex- 
ecution against  him,  of  his  own  proper  goods,  &c., 
which  rule  was  served  on  A  in  this  State,  being  an 
inhabitant  thereof ;  and  he  not  appearing  to  show 
cause,  a  judgment  was  given  against  him,  by  the 
court  in  Vermont,  for  the  whole  of  the  debt,  and 
execution  awarded  against  his  own  estate.    On  this 
judgment  against  A  the  plaintiff  brought  an  action 
of  debt  in  this  State ;  and  it  was  held  that  to  war- 
rant the  judgment  against  A  in  his  own  person  or 
property,   there  should  have    been   a    new   suit 
against  him,  or  a  personal  summons  or  notice,  in 
the  nature  of  a  scire  facias ;  and  that  the  service  of 
a  rule  to  show  cause  upon  him,  in  this  State,  being 
void,  there   was    nothing  to   warrant    the    judg- 
ment, and  that  no  action  could  be  sustained  upon 
it  here. 

Fenton,  Adm.,  v.  Garlick,  (194)    51JJ 

FOREIGN  JUDGMENT— 9. 
See  Pleading,  2. 

FOREIGN  LAWS— 7. 
See  Insolvent  Debtors,  2,  3. 

FOREIGN  LAWS— 8. 
See  Foreign  Judgment. 

FORFEITED  ESTATES— 8. 
See  Power,  1.    Attainder. 

FORGERY-6. 

Since  the  Act  of  the  30th  sess.  (ch.  173,  sec.  1),  it  is 
not  felony,  in  this  State,  to  utter  and  publish  a 
forged  note  of  the  bank  of  another  state.f  or  the  pay- 
ment of  a  sum  less  than  one  dollar ;  nor  is  a  person, 
possessing  such  a  note,  with  intent  to  utter  it,indict- 
able,  under  the  Act  of  the  31st  sess.  (ch.  155,  sec.  7). 
The  People  v.  Wilson,  (320)  139 

FRAUD— 6. 

1.  Fraud  will  vitiate  any  contract ;  and  if  the  con- 
tract be  void  on  account  of  fraud,  the  party  may 
waive  it,  and  bring  an  action  of  assumpsit. 

WiUsonv.  Force,  (110)    69 

2.  Where,  on  the  sale  of  goods,  the  vendor  took  the 
note  of  a  third  person,  payable  at  a  future  day,  in 
payment,  .at  his  own  risk;  and  there  was  a  fraudulent 
representation  on  the  part  of  the  vendee  as  to  the 
note,  it  was  held  that  the  vendor  might  bring  his 
action  immediately  against  the  vendee,  for  goods 
sold  and  delivered. 

Id.  (Ib.)    69 

3.  Where  the  plaintiff  brings  an  action  for  a  de- 
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celt  or  fraud  in  the  sale  of  a  chattel,  the  deceit  or 
fraud  must  be  substantially  alleged  in  his  declara- 
tion, otherwise  no  proof  of  it  is  admissible. 

Evertson's  Executors  v.  Miles,  (138)    78 

See  Deceit.    Chancery,  16. 

FRAUD— 8. 

1.  Where  A  applied  to  B  for  goods  on  credit,  and 
B  refused  to  let  him  have  them  without  security, 
on  which  A  drew  a  promissory  note  for  the  amount, 
under  which  C  wrote,  "I  guaranty  the  above ;"  and 
the  goods  were  thereupon  delivered  ;  this  was  held 
to  be  a  collateral  undertaking  of  C ;  but  that  there 
was   no  necessity  for  any  distinct  consideration, 
passing  directly  between  B  and  C  ;  for  being  all  one 
entire  transaction,  the  delivery  of  the  goods  to  A 
supported  the  promise  of  C  as  well  as  the  promise  of 
A;  and  that  the  words  "value  received,"  in  the 
note,  were  sufficient  evidence  of  a  consideration  on 
the  face  of  the  writinar ;  but  if  any  doubt  existed, 
parol  evidence  was  admissible  to  show  the  consid- 
eration, or  that  it  was  one  original  and  entire  trans- 
action. 

Leonard  v.  Vredenburgh,  (29)    456 

2.  Where  the  plaintiff  declared  on  a  parol  contract 
to  pay  him  for  certain  land  given  for  a  public  high- 
way ;  and  the  contract  proved  was,  that  the  defend- 
ant was  to  pay  the  plaintiff,  not  only  for  the  land 
given  for  the  highway,  but  also  for  a  distinct  and 
separate  piece  of  land ;  it  was  held  that  the  latter 
part  of  the  contract  being  void  by  the  Statute  of 
Frauds,  the  whole  being  an  entire  contract,  was 
void. 

Crawford  v.  Morrell,  (253)    532 

3.  Where  A,  in  consideration  that  B  would  deliver 
him  all  his  household  goods,  and  that  C  would  dis- 
charge B  from  execution,  promised  to  pay  C  the 
amount  of  the  execution,  this  was  held  to  be  an 
original  undertaking  and  not  within  the  Statute  of 
frauds. 

Sketton  v.  Brewster,  (376)    575 

4.  Though  a  purchaser  of  goods  knows  of  a  judg- 
ment against  the  vendor,  at  the  time  of  the  sale, 
the  fact  will  not,  of  itself,  render  the  sale  fraudu- 
lent or  void;   but  if  he  knows  of  the  judgment, 
and  purchases  with  the  view  and  for  the  purpose 
of  defeating  the  creditor's  execution,  it  Is  fraud- 
ulent, and  the  sale  is  void,  notwithstanding  a  full 
price   has  been  paid  by  the  purchaser.    The  sale 
must  be  bonaflde,  as  well  as  for  a  good  considera- 
tion. 

Deals  v.  Guernsey,  (446)    6OO 

5.  The  non-delivery  of  the  goods  to  the  vendee,  at 
the  time  of  the  sale,  is  only  urima  facie  evidence  of 
fraud,  and  may  be  explained  by  circumstances. 

}d.  (Ib.)    600 

FRAUD  AND  FRAUDULENT  CONVEYANCE-fl. 

1.  Where  the  parties  do  not  stand  in  the  relation 
of  debtor  and  creditor,  and  the  object  is  not  to  de- 
feat creditors,  goods  may  be  left  in  the  hands  of  the 
original  owner,  without  its  being  considered  fraud- 
ulent. 

XTInstryv.  Tanner,  (135)    7O1 

2.  The  mere  possession  of  a  personal  chattel,  with 
the  consent  of  the  true  owner,  will  not  render  the 
chattel  liable  to  the  debts  or  disposition  of  the  re- 
puted owner :  but  there  must  be  a  fraudulent  or  de- 
ceptive purpose  in  view,  or  implied  from  the  special 
circumstances  of  the  case. 

Craiv  v.  Ward,  (197)    737 

3.  Where  A  purchased  a  livery  stable,  &c.,  and  de- 
livered the  possession  to  B,  who  carried  on  the  busi- 
ness in  his  own  name,  but  was  to  pay  over  all  the 
moneys  he  received  to  A,  who  was  to  allow  B  one 
third  of  the  net  proceeds.or  clear  proflts,and  A  after- 
wards bought  a  coach  which  he  delivered  to  B,  and 
which,  afterwards,  while  in  the  possession  of  B,  was 
taken  in  execution  by  a  creditor  of  B,  it  was  held 
that  the  property  in  the  coach  did  not  pass  to  B,  and 
unless  his  possession  of  it  was  fraudulent,  and  in- 
tended for  colorable  purposes,  it  was  not  liable  to 
his  creditors. 

Id.  (Ib.)    727 

4.  A  Judgment  was  confessed, without  process,by  B 
in  favor  of  A  before  a  Justice,  and  execution  taken 
out  immediately,  by  consent,  and  delivered  to  a  con- 
stable; and  before  any  levy  made,  C  gave  the  consta- 
ble a  receipt  for  the  household  goods.  &c.,  of  It.  and 
the  goods  were  afterwards  by  consent  of  B,  sold  in 
mass.by  the  constable,  without  seeing  the  goods,  and 
after  the  execution  had  expired.    A  became  the 
purchaser,  and  the  goods  were  left  in  the  possession 
of  B,  and  C  gave  a  receipt  to  A  to  account  for  them; 
and  while  the  goods  were  thus  in  possession  of  B  they 
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were  taken  by  another  execution  against  him  at  the 
suit  of  D.  In  an  action  of  trover,  brought  by  C 
for  the  goods,  it  was  held  that  the  transaction  be- 
tween A,  B  and  C  was  fraudulent,  and  that  C 
had  no  property  in  the  goods,  which  were  liable 
to  the  second  execution. 

Burnett  v.  Johnson,  (243)    747 

5.  A,  by  a  regular  bill  of  sale,  sold  to  B  certain  arti- 
cles, being  tools  of  his  trade,  for  the  consideration 
of  a  sum  of  money,  paid  by  B  to  A  ;  "and  also  in 
consideration  that  A  was  to  have  the  use  and  occu- 
pation of  the  tools,"  &c.  (which  were  specified  in 
the   bill  of  sale),  "  for  the  term  of  three  months 
from  the  date."    (The  29th  Aug.,  1810.)     A  judg- 
ment was  obtained  by  C  against  A,  the  2d  August, 
1810,  on  which  a  A.  fa.  was  issued  and  delivered  to 
the  sheriff  on    the  28th  November,  1810,  and   the 
sheriff  took  the  articles,  then  being  in  the  actual 
possession  of  A,  and  sold  them  to  satisfy  the  exe- 
cution of  C. 

It  was  held  that  the  sale  of  the  goods  by  A  to  B, 
unaccompanied  with  the  actual  delivery  of  them, 
was  fraudulent  and  void,  as  against  C,  a  judgment 
creditor. 

Sturtevant  &  Keep  v.  BaUard,  (337)    789 

6.  A  voluntary  sale  of  chattels,  with  an  agreement 
contained  in  the  deed  or  out  of  it,  that  the  vendor 
may  keep  possession  is,  except  in  special  cases,  and 
for  special  reasons,  to  be  shown  and  approved  of  by 
the  court,  fraudulent  and  void,  as  against  creditors. 

.     Id.  (Ih.)    789 

7.  Fraud  is  a  question  of  law,  especially  where 
there  is  no  dispute  about  the  facts.    It  is  the  judg- 
ment of  law  on  facts  and  intents. 

Id.  (Ib.)    789 

FRAUD  AND  FRAUDULENT  CONVEYANCES 
—10. 

1.  Where  A  agreed  with  B  to  remove  his  fence,  so 
as  to  open  a  certain  road  to  its  original  width,  and 
B  promised  to  pay  to  A  therefor  $10.50,  and  an  ac- 
tion was  brought  by  A  to  recover  the  money,  be- 
fore a  justice,  it  was  held  that  this  agreement  did 
not  concern  the  title  to  land,  nor  was  it  within  the 
statute  of  frauds ;  and  that  the  plaintiff  was  en- 
titled to  recover. 

Storms  v.  Snyder,  (109)    956 

2.  A   purchaser  for  a   valuable    consideration, 
without  notice,  has  a  good  title,  though  he  pur- 
chases of  one  who  had  obtained  a  conveyance  bv 
fraud. 

Jackson  v.  Henry,  (185)    991 

3.  Where  A  being  bound  to  indemnify  B  in  a 
certain  suit  in  which  he  was  arrested,  requested  C 
to  become  special  bail  for  B,  and  promised  to  in- 
demnify him ;  it  was  held  to  be  an  original  under- 
taking by  A.  and  that  C  was  entitled  to  recover 
against  him  the  expenses  he  had  been  put  to  in  en- 
deavoring to  obtain  a  surrender  of  B. 

Harrison  v.  Sawtel,  (242)    1016 

4.  To  bring  a  promise,  or  agreement,  within  the 
llth  section  of  the  Statute  of  Frauds  (sess.  10,  ch.44), 
there  must  be  an  express  and  specific  agreement 
not  to  be  performed  within  the  space  of  one  year 
If  the  thing  promised  may  be  performed  within  a 
year,  it  is  not  within  the  Statute. 

Moore  v.  Fox,  (244)    1O17 

5.  A  promised  to  pay  B  two  dollars  a  year  for  his 
services  as  a  minister  in  a  certain  church,  and  hav- 
ing paid  for  several  years,  half  yearly,  it  was  held 
to  be  a  valid  promise,  for  the  jury  might  infer  that 
it  was  a  promise  to  pay  half  yearly. 

Id.  (Ib.)    1O17 

6.  The  15th  section  of  the  Statute  of  Frauds  (sess. 
10,  ch.  44),  applies  as  well  to  executory,  as  to  other 
contracts. 

Bennetu.Hutt,  (3«4)    1068 

7.  And  where  an  action  was  brought  for  not  de- 
livering 200  bushels  of  apples,  pursuant  to  a  prom- 
ise, of  which  there  was  no  note  or  memorandum  in 
writing,  nor  earnest  nor  delivery,  the  value  of  the 
apples  being  above  $25,  it  was  held  that  the  action 
was  not  maintainable. 

Id.  (H>.)    1068 

8.  W.  sold  a  farm  to  P.,  and  In  part  of  tin-  consid- 
eration money,  P.  gave  his  bond/binding  himself  to 
pay  certain  debts  and  judgments  against   W.,  and 
also  a  debf  due  from  W.  to  O.  und  S.,  attorneys  for 
costs ;  and  P.  wrote  to  «.  and  S.  that  by  tirmngement 
with  W.,  he.  P.,  was  to  bo  accountable  to(J.  and  S. 
for  the  debt  due  from  W.    In  an  action  of  aiwitinp- 
wtf.  by  Q.  and  S.  against  P.,  it  was  held  that  the  as- 
Bumption  of  P.was  valid,  and  not  within  the  Statute 
of  Frauds. being  founded  on  a  distinct  consideration; 
but  that  the  promise  Ix-ing  to  «.  and  S.  Jointly,  did 
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not  apply  to  debts  due  from  W.  to  either  of  them 
individually. 

Gold  v.  Phillips,  (412)  1O89 

9.  Where  a  subsequent  purchaser  whose  deed  is 
registered,  has  notice,  at  the  time  of  his  purchase, 
of  a  prior  unregistered  deed,  the  prior  deed  will 
have  the  preference;  the  second  purchase,  with 
actual  notice  of  the  prior  deed,  being  deemed  fraud- 
ulent ;  and  the  question  of  notice  and  fraud  is  cog- 
nizable in  a  court  of  law,  as  well  as  in  a  court  of 
equity. 

Jackson  v.  Burgott,  (457)    1109 

FRAUDS,  STATUTE  OF— 7. 

1.  A  contract  for  the  sale  and  delivery  of  the  posses- 
sion of  land,  and  the  improvements  thereon,  must 
be  in  writing ;  otherwise  it  is  within  the  Statute  of 
Frauds. 

Howard  v.Easton,  (205)    298 

2.  Possession  is  prima  facie  evidence  of  title,  and 
is  an  interest  in  land,  within  the  Statute. 

Id.  (II).)    298 

3.  Where  a  landlord,  having  distrained  the  goods 
of  his  tenant,  for  rent  in  arrear,  A  signed  an  agree- 
ment indorsed  on  the  inventory  of  the  goods,  by 
which  he  promised  to  deliver  all  the  goods  to  the 
landlord  in  six  days  after  demand,  or  pay  him  $450 ; 
it  was  held  that  this  was  an  original,  not  a  collater- 
al undertaking,  and  that  an  action  might  be  main- 
tained against  A  for  a  breach  of  the  promise. 

Slingerland  v.  Morse,  et  al.,  (403)    386 

See  Justice's  Court,  1,  6. 

FRAUDULENT  CONVEYANCES— 7. 

1.  Where  a  person  makes  a  fraudulent  convey- 
ance of  his  goods  to  another,  for  the  purpose  of -de- 
feating his  creditors,  and  dies  intestate,  the  con- 
veyance, though  void  as  against  creditors,  is  good 
against»the  intestate,  and  an  action  may  be  main- 
tained against  the  administrator  for  the  goods. 

Ostmrne  v.  Mosx,  (161)    283 

2.  A  confessed  judgment  to  B  fraudulently,  for 
the  purpose  of  defeating  his  creditors,  on  which 
execution  issued,  and  the  goods  of  A  were  seized, 
when  A  died  intestate,  and  the  goods  were  purchas- 
ed by  B,  at  the  sheriff's  sale,  as  the  highest  bidder, 
but  for  the  same  fraudulent  purpose ;  and  C,  being 
a  creditor  of  A,  took  out  administration  on  his  es- 
tate, and  seized  and  took  the  goods  out  of  the  posses- 
sion of  B,  as  being  the  property  of  A.    In  an  action 
of  trespass  brought  by  B  against  C,  it  was  held  that 
C,  in  his  character  of  administrator,  could  not  im- 
peach the  judgment,  on  the  ground  of  fraud :  and 
that  he  had  no  right  to  take  the  goods,  as  creditor, 
without  suit,  but  was  a  trespasser. 

Id.  db.)    283 

3.  But  though  C  was  administrator  of  A,  he  might, 
as  a  creditor,  nave  sued  B,  as  executor  de  son  tort. 

Id.  (Ib.)    283 

FREIGHT-9. 

A,  the  master  of  a  vessel,  called  the  Urania,  lying 
at  Amsterdam,  for  1,750  guilders,  paid  in  advance 
by  B,  contracted  for  his  passage  on  board  of  the 
Urania,  from  Amsterdam  to  Batavia.  The  vessel 
put  into  New  York  in  distress,  and  the  owner  re- 
paired her  and  sent  her  on  a  different  voyage, 
but  oif  ered  B  a  passage  in  another  vessel,  which  was 
ready  to  sail  from  New  -York  to  Batavia,  and  was  a 
larger  and  more  commodious  ship  ;  B,  though  he 
did  not  accept  the  offer,  did  not  object  to  the  change 
of  the  ship,  but  said  he  had  business  to  transact  in 
Philadelphia,  and  could  not  proceed  immediately  to 
Batavia.  In  an  action  brought  by  B,  to  recover  back 
the  money  so  paid  to  A,  it  was  held  that  he  was  not 
entitled  to  recover  back  any  part  of  it,  it  being  his 
own  act  that  he  did  not  pursue  the  yoyage,to  Batavia 
tbe  vessel  in  which  he  set  sail  having  deviated  from 
her  direct  course  through  necessity;  and  tbe  provid- 
ing diet  and  accommodations  for  this  passage,enter- 
ing  especially  into  the  consideration  of  the  advance 
of  the  pa^SHge  money  for  the  voyage,  part  of  which 
had  actually  been  performed. 

Detouchex  v.  Peck,  (210)    733 


GIFT— 7. 

1.  A  gift  is  not  consummate  until  the  delivery  of 
the  thing  promjaed;  and  until  the  delivery,  the  party 
may  revoke  his  promise. 

Pearson  v.  Pearson,  (26)    237 

2.  A  parol  promise  to  pay  money,  as  a  gift,  will 
not  support  an  action. 

Id.  (Ib.)    237 
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GIFT-10. 

1.  Delivery  of  possession  is  essential  to  constitute 
a  valid  gift. 

Oranytae  v.  Arden,  (293)    1O38 

2.  Where  a  father  bought  a  ticket  in  a  lottery, 
which  he  declared  he  gave  to  his  infant  daughter 
E,  and  wrote  her  name  upon  it.  and  after  the  ticket 
had  drawn  a  prize  he  declared  that  he  had  given  the 
ticket  to  his  child  E,  and  that  the  prize  money  was 
her's;  this  was  held  sufficient  for  a  jury  to  inter  all 
the  formality  requisite  to  a  valid  gift,  and  that  the 
title  in  the  money  was  complete  and  vested  in  E. 

Id.  (Ib.)    1038 

GOVERNOR  OF  THE  STATE— 7. 
By  several  Acts  of  the  Legislature  from  1804  to 
1807,  the  Governor  of  the  State  was  authorized  to 
draw  from  the  Treasury  a  sum  not  exceeding  8750, 
in  each  year,  to  defray  the  incidental  expenses,  in 
administering  the  government  of  the  State ;  and  the 
Governor,  having  received  the  sums  there  appro- 
priated, exhibited  his  account  of  his  expenditures, 
equal  to  the  amount  received  ;  it  was  held  that  the 
propriety  of  the  items  charged  for  these  incidental 
expenses,  was  not  a  subject  of  judicial  cognizance  ; 
but  was  necessarily  left  to  the  discretion  of  the  ex- 
ecutive, under  the  control  of  the  Legislature,  and 
that  the  Governor  was  not  liable  to  an  action,  at  the 
suit  of  the  people,  to  recover  back  any  part  of  the 
money  so  received  and  expended,  on  the  ground  of 
its  having  been  improperly  expended. 

The  People  v.  Lewis,  (73)    253 

GRANT— 6. 

1.  A  grant  of  lands  under  navigable  waters  to  the 
owners  of  the  adjacent  soil,  is  not  presumed  with- 
out long  exclusive  possession  and  use,  to  warrant 
such  a  presumption. 

Palmer  v.  Hicks,  (133)    76 

2.  An  Act  of  the  Legislature,  extending  the  bounds 
of  towns  over  the  adjacent  navigable  waters,  does 
not  thereby  grant  the  land  covered  by  the  water, 
to  the  town ;   but  is  merely  for  the  purposes  of 
civil  and  criminal  jurisdiction. 

Id.  (Jo.)    76 

See  Witness. 

GRANT-8. 

1.  A  gracit,  to  be  valid,  must  be  to  a  corporation,  or 
to  some  certain  person  named,  who  can  take  by 
force  of  the  grant,  and  hold  in  his  own  right  or  as 
a  trustee. 

Jackson,  ex  dem.,  v.  Cory,  (385)    678 

2.  The  construction  of  a  grant  is  matter  of  law;  but 
its  legal  effect,  deducible  from  its  terms  or  matter 
subsequent,  which  by  showing  the  sense  of  the  par- 
ties, mav  authorize  a  larger  or  narrower  construc- 
tion, so  as  to  include  or  exclude  the  premises  in 
controversy,    is   matter  of  fact  for  a  jury  only  to 
decide. 

JYier  et  al.  v.  Jackson,  ex  dem.  (in 
eiror),  (495)    617 

GREGORY'S  PLANTATION— 7. 
The  boundary  of  the  tract  of  land  on  New  York 
island,  called  Gregory's  plantation,  is  not  to  be  con- 
strued to  extend  west  of  the  old  Harlaem  Road. 
Jackson,  ex  dem.,  v.  Murray,  (5)    23O 

GUARDIAN-10. 

1.  A  guardian  can  do  no  act  to  the  injury  of  his 
ward. 

Jackson  i\  Sears,  (435)    11OO 

2.  An  attornment  by  the  husband  of  a  guardian 
in  socage  is  void  as  against  her  children. 

Id.  (Ib.)    1100 

GUARDIAN  IN  SOCAGE— 7. 
A  died  seised  of  land  in  1771,  leaving  an  only  son, 
his  heir  at  law,  and  a  daughter.  The  widow  enter- 
ed into  possession  of  the  land ;  and  the  daughter 
having  married  B,  the  widow  gave  permission  to  B 
and  his  wife  to  take  possession  and  occupy  a  part 
of  the  land,  and  B  continued  in  possession,  claiming 
to  hold  in  right  of  his  wife.  In  an  action  of  eject- 
ment, brought  by  the  heir  at  law  against  B,  it  was 
held  that  the  legal  intendment  was  that  the  widow 
entered  as  guardian  in  socage  to  her  infant  son  ;  and 
that  the  defendant,  having  entered  by  permission 
of  the  guardian,  and  under  the  title  of  the  heir-at- 
law,  could  not  set  up  a  title  in  a  third  person,  in 
contradiction  to  the  title  under  which  he  so  entered. 

Jackson,  ex  dem.,  v.  De  Walts,  (157)    282 


HABEAS  CORPUS-6. 

1.  A   writ  of  error  lies  on  a  -judgment   of   the 
Supreme  Court  on  a  habeas  corpus. 

Fate*  v.  The  People  (in  error),  (337)    145 

JOHNS.  REP.>  6,  7,  8,  9,  10. 
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2.  A  judge  of  the  Supreme  Court,  in  vacation,  has 
the  same  power  under  the  Habeas  Corpus  Act,  which 
the  court  itself  possesses  at  common  law,  except 
in  cases  of  treason  or  felony. 

Yates  v.  The  People  (in  error),  (337)    145 

3.  If  a  judge,  in  vacation,  discharges   a  prisoner 
brought  before  him  by  habeas  corpus,  such  discharge 
whether  erroneous  or  not,  is  final  and  conclusive ; 
and  the  party  cannot  be  again  imprisoned  for  the 
same  cause,  unless  by  order  of  the  court  in  which 
he  is  recognized  to  appear,  or  other  court  having 
jurisdiction  of  the  cause. 

Id.  (Itt.)    145 

4.  Where  a  judge,  in  vacation,  discharged  a  per- 
son, on  habeas  corpus  committed  by  the  Court  of 
Chancery  for  malpractice  and  contempt,  it  was  held 
that  the  Chancellor  could  not  recommit  the  party 
for  the  same  cause. 

Id.  (Ib.)    145 

5.  Where  the  Court  of  Chancery  commits  a  per- 
son for  an  offense  against  the  Statute,  and  also  for 
a  contempt,  a  judge  in  vacation,  or  the  Supreme 
Court  in  term  time,  may  discharge  the  prisoner,  on 
habeas  corpus. 

Id.  (Ib.)    145 

6.  And  it  seems  he  may  be  discharged  on  hdtieas 
corpus,  if  committed  for  a  contempt  only. 

Id.  (Ib.)    145 

A  prisoner  may  be  discharged  on  habeas  corpus, 
though  the  conviction  or  judgment  on  which  he  has 
been  committed  remains  in  full  force. 

Id.  (Ib.)    145 

HABEAS  CORPUS— 8. 

1.  Where  a  cause  is  removed  from  a  court  of  com- 
mon pleas  into  this  court  by  habeas  corpus,  the 
plaintiff  may  declare  in  this  court  for  a  different 
cause  of  action,  and  for  a  demand  which  has  ac- 
crued subsequent  to  the  commencement  of  the  suit 
below,  and  prior  to  the  removal  of  the  cause  into 
this  court ;  and  the  defendant  may,  in  like  manner, 
plead  or  set  off  any  demand  which  has  accrued  sub- 
sequent to  bringing  the  action  below,  and  prior  to 
its  removal  to  this  court ;  but  he  cannot  plead  the 
Statute  of  Limitations  or  coverture,  or  matter  sub- 
sequently arising,  that  does  not  go  to  the  merits  of 
the  plaintiff's  demand. 

Voshurgh  v.  Rogers,  (91)    477 

2.  Where  an  infant,  who  was  bound  an  appren- 
tice, being  brought  up  on  halteas  corrnis,  the  court 
refused  to  order  the  infant  to  be  delivered  to  the 
father,  there  being  no  evidence  of  any  improper  re- 
straint on  the  part  of  the  master,  but  gave  the  in- 
fant leave  to  go  where  he  pleased. 

In  re  ITDowles,  (328)    557 

3.  Where  it  appeared  from  the  face  of  the  plaint- 
iff's declaration  in  the  Court  of  Common  Pleas,  that 
the  demand  was  certain,  so  that  he  could  not,  in  any 
event,  recover  two  hundred  and  fifty  dollars,  though 
the  damages  demanded,  in  the  conclusion  of  the 
declaration,  were  three  hundred  dollars,  and  the 
court  proceeded  in  the  cause  notwithstanding  the 
defendant  had  filed,  in  open  court,  a  habeas  corpus, 
to  remove  the  cause,  which  had  been  duly  allowed ; 
this  court  refused  to  grant  an  attachment  against 
the  judges  of  the  Court  of  Common   Pleas  for  not 
obeying  the  writ.    But  where  the  demand  appears 
to  be  uncertain,  so  that  the  plaintiff  might  recover 
ulxnit  two  hundred  fifty  dollars,  the  writ  must  be 
obeyed  and  returned. 

Shotu-ell  r.  Daniels,  (341)    561 

See  Apprentice,  1. 

HABEAS  CORPUS-9. 

1.  The  allowance  of  a  writ  of  habeas  corpitK,  in 
term  time,  is  matter  of  sound  legal  discretion. 

7n  re  Ferffumm,  a  United  States  Sol- 
dier, (239)     745 

2.  Where  it  appeared,  on  application  for  the  al- 
lowance of  a  writ  of  habeas  corptw  in  term,  that  the 
party  was  a  soldier  in    the  Army   of   the    United 
M.H.-S.  enlisted  by  one  of  the  officers  of  the  United 
StatcM,  this  court  refused  to  allow  the  writ,  it  being 
a  matter  arising  under  or  by  color  of  the  authority 
of  the  United  States,  and  a  judge  of  the  Supreme 
Court  of  the  United  States,  or  the  District  Court  of 
the  United  States,  having  clear  and  unquestionable 
jurisdiction  in  the  matter,  could  afford  the  party 
requisite  relief. 

I'l.  (Ib.)     745 

3.  Whether  a  State  Court  has  jurisdiction  to  allow 
a  lialieux  cot-pit*  in  such  u  case.    iJuliitatur. 

Id.  (Ib.)     745 

See  Chancery,  1,  2.  f>,  6.    Contempt,  2. 

HABEAS  CORPUS-W. 

A  /i.i'>.  •/>  i  <u  fins,  allowed  by  a  comiuistrioucr  ap- 
JOHNS.  RKP.,  G,  7,  8,  9,  10. 


pointed  by  the  Act  (sess.  33,  eh.  144),  was  issued,  di- 
rected to  I.  C.,  Commander  of  the  Navy  of  the 
United  States,  on  Lake  Ontario,  and  to  M.  L.,  com- 
manding the  troops  of  the  United  States,  at  Sack- 
ett's  Harbor,  and  to  each  and  every  subordinate 
j  officer  under  the  said  commanders,  or  either  of 
them,  commanding  them  to  bring  the  body  of 
Samuel  Stacy,  Jr.,  &c.,  immediately,  &c.,  together 
with  the  cause,  &c.  The  following  return  was  in- 
dorsed on  ^he  writ :  "  I,  Morgan  Lewis,  General 
of  Division  in  the  Army  of  the  United  States,  do 
return  to  the  within  writ,  that  the  within  named 
Samuel  Stacy,  Jr.,  is  not  in  my  custody."  This 
was  held  to  be  an  evasive  and  insufficient  return ; 
and  that  the  officer,  to  excuse  himself  for  not  pro- 
ducing the  body  of  the  prisoner,  ought  to  have  re- 
turned that  he  was  not  in  his  custody,  possession, 
or  power ;  and  it  appearing  from  affidavits,  that  the 
party  was,  in  fact,  in  the  custody  of  a  subordinate 
officer,  acting  under  the  command  of  General  M. 
Lewis,  and  that  the  return. was  intentionally  eluded 
and  disregarded,  the  court  ordered  an  attachment 
immediately  against  General  Lewis  fora  contempt. 
In  re  Stacy,  (328)  1O53 

HARDENBERGH  PATENT— 10. 
The  "  Sandbergh  or  hills,"  mentioned  as  the  place 
of  "  beginning"  in  the  Hardenbergh  patent  of  the 
20th  of  April,  1708 ;  and  as  "at  the  northeast  corner 
of  the  patent  to  Ebenezer  Wilson  and  others,"  is  at 
the  place  called  the  Hunting  House,  or  Yaah 
House,  which  is  a  definite  and  notorious  monu- 
ment ;  and  the  boundary  line  of  the  patent,  as  it 
returns  from  the  north,  along  the  bounds  of  the 
patented  lands,  crosses  the  Shawangunk  mountain 
till  it  meets  the  line  of  Evans'  patent,  the  west 
boundary  of  which  is  the  foot  of  that  mountain  on 
the  east  side  of  it.  Part  of  lot  No.  5,  allotted  to  G. 
Beekman,  in  the  partition  of  the  patent  to  Miller 
and  Killman,  of  the  24th  of  October,  1771,  is  within 
the  Hardenbergh  patent. 

Jackson  v.  France,  (428)    1O97 

HEIRS  AND  DEVISEES— 6. 
A  devised  lands  to  his  four  children,  as  tenants  in 
common.  In  an  action  of  debt  against  the  heirs  and 
devisees  of  A,  one  of  them  only  was  taken  on  the 
capias  ad  resp.,  and  the  others  were  returned  not 
found;  and  judgment  having  been  obtained,  by 
default,  against  all  the  defendants,  an  execution  was 
issued  by  virtue  of  which  the  sheriff  seized  the  lands 
of  all  the  defendants ;  and  it  was  held  that  the  share 
only  of  the  defendant  taken  on  the  capias  ad  resp., 
could  be  affected  by  the  judgment,  or  sold  under 
the  execution;  the  estates  of  the  devisees  being 
separate  and  not  joint. 

Jackson,  ex  dem.,  v.  Hoag,  (59)    5Z 

H1GHWAYS-6. 

Labor  on  the  highways  is  not  paying  tax,  within 
the  meaning  of  the  Act  for  the  settlement  and  Re- 
lief of  the  Poor.  (24  sess.,  ch.  184.) 

Overseers   of  Amenia  r.   Overseers 
of  Stanford,  (92)    63 

HIGHWAYS— 7. 

A  road  used  as  a  public  highway  for  20  years 
next  preceding  the  21st  March,  1807,  becomes  a  pub- 
lic highway,  though  not  recorded  ;  and  it  does  not 
cease  to  be  a  public  highway,  though  originally  lead- 
ing to  a  dock  and  landing,'  or  ferry,  and  such'  ferry 
has  been  changed,  and  though  some  part  of  the  wny 
has  been  appropriated  and  built  upon,  if  the  passage 
continues  open  to  the  mime  dock  and  landing. 

Galatian  v.  Gardner,  (106)    264 

HIGHWAY-8. 
See  Costs,  2. 

HIGHWAY-9. 

1.  On  complaint  made  in  writing  to  a  justice  of 
the  peace,  by  an  overseer  of  the  highways,  pursu- 
ant to  a  warrant  issued  by  the  commissioners  of 
highways,  under  the  Act  (sess.  24,  ch.  IHii),  stating 
that  A,  named  in  the  warrant,  had  IH-VII  warned  to 
work  on  the  highway,  but  had  refused  or  neglected 
to  do  so;  and  the  justice  is.sucd  his  warrant  to  one  of 
the  constables  of  the  town,  commanding  him  to 
•  levy  of  the  goods  and  chattels  of  A,  the  penalty 
j  preserilK'd  by  the  Act  for  such  refusal ;  and  the  con- 
I  Htable,  by  virtue  of  the  warrant,  took  and  sold  the 
cow  of  A.     It  was  held,  that  admitting  A  not  to  IM; 
i  liable  to  be  assi -ssi  •<!  to  work   on  the  highway,  yet 
j  noaction  would  lie  nguin.vt  the  justice  or  constable, 
|  who  are  mere  ministerial  otlieers.  having  no  judi- 
'  eial    or   discretionary  power,  under  the  Act ;  and, 
'  therefore,  not  renpouflit>le  for  issuing    process  di- 
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rected  by  the  authority  of  persons  having  juris- 
diction over  the  subject  matter. 

Beach  A  Saunders  v.  Fur-man,  (829)    741 

2.  The  remedy  of  the  party  aggrieved  in  such  case, 
is  either  by  an  action  against  the  overseer,  or  by 
removing  the  proceedings,  by  certiorarl,  into  this 
court,  where  they  may  be  quashed. 

Id.  (Ib.)    741 

3.  Whether  a  female,  though  a  freeholder,  is  liable 
to  be  assessed  to  work  on  the  publip  highways, 


(Ib.)    741 

4.  The  penalty  given  by  the  19th  section  of  the  Act 
Regulating  Highways  (sess.,  24,  ch  186),  for  obstruct- 
ing highways  or  roads,  relates  only  to  obstructions 
of  highways  or  public  roads,  and  not  to  a  private 
road. 

Fowler  v.  Lansing,  (349)    795 

5.  To  bring  a  person  in  default.f  or  not  obeying  the 
order  of  the  commissioners  of  highways,  and  ren- 
der him  liable  to  the  penalties  under  the  Act  to 
Regulate  Highways  (sess.  24,  ch.  186),  for  an  en- 
croachment on  the  highway,  it  is  necessary  that  the 
commissioners  should  meet,  deliberate  and  decide 
on  the  alleged  encroachment,  and  give  notice  to  the 
party  to  remove  his  fence  in  sixty  days,  which  no- 
tice ought  to  state  specially  the  breadth  of  the  road 
originally  intended,  the  extent  of  the  encroach- 
ment, and  the  place  or  places  where,  so  that  the 
party  may  know  how  to  obey  the  order  for  the  re- 
moval of  his  fence. 

Spicer  v.  Slade,  (359)    799 

6.  In  an  action  before  a  justice,  for  the  penalty 
for  obstructing  a  highway,  under  the  Act,  a  plea  of 
title  is  not  valid,  unless  reduced  to  writing :  and  it 
is  sufficient,  if  the  plaintiff  produces  the  record  of 
the  establishment  of  the  road  as  a  highway,  with- 
out showing  all  the  proceedings  preliminary  to  the 
laying  out  of  the  road. 

Sage  v.  Barnes,  (365)    8O2 

HIGHWAYS-10. 

1.  I  {at  ten  kill,    in   the   County    of    Washington, 
though  not  enumerated  in  the  Statute  declaring 
certain  rivers  and  streams  public  highways  (sess. 
24,  ch.  186,  sec.  34);  yet,  having  been  used  as  such  by 
the  public,  for  the  purpose  or  rafting  down  boards 
and  timber,  for  more  than  25  years,  the  usage  has 
created  a  public  right,  and  an  action  will,  there- 
fore, lie  by  the  owner  of  a  mill  dam  for  so  obstruct- 
ing the  navigation  as  to  injure  the  raft   of  the 
plaintiff  in  passing  over. 

Shaw  v.  Crawford,  (236)    1O13 

2.  Though  the  owner  of  the  soil  on  a  public  river 
has  a  right  to  erect  a  mill  on  his  land,  he  must  so 
construct  his  dam,  and  use  the  water,  as  not  to  in- 
jure his  neighbor  below  in  the  enjoyment  of  the 
said  water,  according  to  its  natural  course  ;  and  if 
he  so  diverts  the  water  as  to  injure  the  mill  of  an- 
other below,  he  is  liable,  in  damages,  to  the  amount 
of  the  injury  sustained. 

Sackrider  v.  Beers,  (241)    1O15 

3.  A  private  action  will  not  lie  against  an  over- 
seer of  the  highways,  for  adjudging  a  person  in  de- 
fault in  not  working  as  required,  and  complaining 
to  a  magistrate,  and  causing  a  warrant,  of  distress 
to  be  issued  under  the  llth  section  of  the  Act  to 
Regulate  Highways.    (Sess.  21,  ch.  180.) 

Freeman  v.  Cornwall,  (470)    1114 

4.  It  seems  that  this  proceeding  may  be  reviewed 
by  this  court  on  certiorari,  and  set  aside  if  not  well 
founded. 

Id.  (Ib.)    1114 

See  Militia. 

HOSICK  PATENT-9. 
Bleecker's  map  of  the  Hosick  patent,  made  in 
1754,  is  not  conclusive,  where  it  differs  from  the 
actual  survey  or  field  book  made  by  him. 

Jackson,  ex  dem.  Jadwin,  v.  Joy,        (100)    687 

HUSBAND  AND  WIFE.-6. 

1.  A  husband,  who  survives  his  wife,  is  entitled  to 
all  her  choses  in  action,  whether  reduced  into  his 
possession  in  her  lifetime  or  not. 

WhitaJter  v.  Whitaker,  (112)    69 

2.  Where  the  husband  <rave  a  receipt  for  the  dis- 
tributive share  of  his  wife  in  her  father's  estate 
and  in  the  receipt  expressed  it  to  be  received  for 
E.  W..  his  son,  a  minor,  it  was  held  that  the  son  was 
not  entitled  to  the  property,  but  it  belonged  to  the 
father,  in  his  lifetime,  and  to  his  legal  representa- 
tives, after  his  death. 


cuted  a  lease  in  1796,  to  B  for  life,  which  was  assign- 
ed to  C.  In  1806,  A  and  his  wife  executed  a  lease  to 
D  for  the  same  land,  for  the  same  lives,  and  with 
the  same  covenants.  A  died  in  1808,  and  the  wife, 
afterwards,  in  1809,  received  rent  of  C ;  it  was  held 
that  the  wife,  having  joined  her  husband  in  execute 
ing  the  lease,  in  1806,  which  was  duly  acknowledged 
according  to  the  Statute,  had  put  it  out  of  her  power 
to  affirm  the  lease  given  by  her  husband  in  1796,  and 
that  D  could  not  be  prejudiced  by  her  acts. 

Jackson,  ex  dem.,  v.  Holloway,  (81)    256 

2.  It  seems  that  where  the  wife  is  not  a  party  to  a 
lease  of  her  land,  it  is  void,  as  to  her ;  and  an  accept- 
ance of  rent,  or  any  act  of  the  wife,  after  the  death 
of  her  husband,  will  not  confirm  it. 

Id.  (Ib.)    255 

HUSBAND  AND  WIFE— 8. 

1.  If  a  husband  and  wife  part  by  consent,  and  the 
lusband  secures  to  her  a  separate  maintenance, 

suitable  to  his  condition  in  life,  and  pays  it  accord- 

ng  to  agreement,  he  is  not  liable  for  articles  fur- 
nished to  his  wife ;  not  even  for  necessaries.  And 

he  general  reputation  of  the  separation  will  be 
sufficient.  But  where  the  agreement  on  the  part  of 

he  husband  to  pay  a  certain  sum  to  his  wife,  or  a 
separate  maintenance,  was  not  reduced  to  writing, 
and  no  evidence  of  any  payment  having  been  made 

jy  him  to  her,  he  was  held  liable  for  goods  furnished 
to  his  wife  during  the  separation. 

Baker  v.  Barney,  (72)    471 

2.  The  husband  cannot  be  sued  alone  for  the  debt 
of  his  wife  contracted  before  their  marriage. 

Angel  v.  Felton,  (149)    497 

HUSBAND  AND  WIFE— 10. 

1.  Husband  and  wife,  by  articles  of  agreement, 
lovenanted  to  live  separate,  and  C.  executed  the 

agreement  as  trustee  and  surety  for  the  wife,  and 
covenanted  to  pay  to  the  husband  a  certain  sum  of 
money,  on  his  delivering  to  the  wife,  for  her  sep- 
arate use,  a  coacbee  and  horses,  &c.  In  an  action 
of  covenant  brought  by  the  husband  against  C.  to 
recover  the  money,  it  was  held  that  evidence  of  the 
declarations  and  confessions  of  the  wife,  as  to  the 
delivery  of  the  coachee  and  horses,  was  admissible. 
Fenner  v.Lewis,  (38)  925 

2.  It  seems  that  where  a  husband  permits  his  wife 
to  act  in  any  particular  business,  he  is  bound  by  her 
acts  and  admissions,  which  may  be  given  in  evidence 
against  him. 

Id.  (Ib.)    925 

3.  A  bond  was  given  to  A  and  his  wife,  condi- 
tioned for  their  maintenance,  during  their  joint 
and  several  lives.    It  was  held  to  be  a  valid  bond , 
and  that  a  suit  might  be  brought  on  it  by  the  hus- 
band and  wife  jointly. 

Schoonmakers'  Executors  v.  Elmen- 
dorf,  (49)    930 

4.  After  judgment  on  such  a  bond  in  favor  of  the 
husband  and  wife,  the  husband  died,  and  afterwards 
the  wife  died ;  and  it  was  held  that  the  executors 
of  the  wife  might  bring  a  scire  facias  on  the  judg- 
ment. 

Id.  (Ib.)    930 

5.  Where  the  husband  has  been  sentenced  to  the 
State  Prison  for  life,  and  his  wife  afterwards  mar- 
ries, his  subsequent  pardon  will  not  affect  or  annul 
the  previous  marriage  of  his  wife. 

In  re  Deming,  (232)    1O11 

6.  A  husband  is  answerable  for  a  forfeiture  under 
a  penal  statute  incurred  by  his  wife. 

Hasbrouck  v.  Weaver,  (247)    1O18 

See  Onondaga  Commissioners. 


Id. 


(16.)    69 


IMPARLANCE-8. 

In  an  action  of  trespass  against  the  collector  of 
the  port  of  New  York,  for  seizing  the  vessel  of  the 
plaintiff,  against  which  a  libel  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  under  a  law  of  the 
United  States,  but  which  had  not  been  heard  or 
determined,  on  account  of  the  sickness  of  the 
judge;  this  court  refused  to  grant  the  defendant 
an  imparlance  indefinitely,  until  the  libel  could  be 
heard  and  decided  in  the  District  Court. 

.  Gelslon  &  Schenck.  (179)    505 


HUSBAND  AND  WIFE— 7. 
1.  A  being  seised  of  land,  in  right  of  his  wife.Jexe- 
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INDIANS-7. 

1.  Where  a  patent  for  a  lot  of  land  was  granted,  in 
1731,  to  an  Oneida  Indian,  as  a  bounty  for  his  services 
as  a  soldier,  during  the  Revolutionary  war,  to  hold 
unto  him  and  his  heirs  and  assigns  forever,"  and 
the  patentee  died,  leaving  two  sons,  his  heirs,  who 
JOHNS.  REP.,  6,  7,  8,  9,  10. 
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sold  and  conveyed  the  land  to  A;  it  was  held  that 
the  sale  and  conveyance  were  void. 

Jackson,  exdem.,v.  Wood,  (290)    327 

2.  Indians  residing  in  the  State  of  New  York  can- 
not, according1  to  the  Constitution  and  laws  of  the 
State,  alien  their  lands,  without  the  consent  of  the 
Legislature,  or  the  approbation  of  the  surveyor- 

SeUela.  (15.)     327 

INDIANS— 9. 
See  Stockbridge  Indians. 

INDICTMENT— 7. 

See  Cheat. 

INDICTMENT— 9. 

Lying  in  wait  near  a  jail,  by  agreement  with  a 
prisoner,  and  carrying  him  away,  is  not  an  offense 
against  the  Statute  (sess.  24,  ch.  58,  sees.  12,  13) ;  but 
is  a  misdemeanor  at  common  law. 

People  v.  TompMns,  (70)    673 

INDICTMENT— 10. 

1.  Where  two  persons,  jointly  indicted  for  an  as- 
sault and  battery,  pleaded  separately,  and  one  of 
them  being  tried  first,  it  was  held  that  the  other  de- 
fendant was  not  a  competent  witness  for  him. 

People  v.BiU,  (95)    95O 

2.  Where  A.  was  indicted  for  aiding  and  assisting 
to  escape  from  jail  one  P.  M.,  committed  "on  sus- 

Eicion  of  having  been  accessary  to  the  breaking  the 
ouse  of  S.,  with  intent  to  commit  a  felony:"  it 
was  held  that  the  defendant  was  not  indictable 
under  the  Statute  (sess.  24,  ch.  58,  sees.  12, 13),  because 
P.  M.,  the  prisoner,  was  not  committed  under  any 
distinct  and  certain  charge  of  felony, 

People  v.  Washbum,  (160)    98O 

See  Witness,  3. 

INFANCY— 7. 

1.  The  infancy  of  the  plaintiff  is  not  a  ground  of 
nonsuit  at  the  trial,  but  must  be  pleaded  in  abate- 
ment. 

Schemerhom  v.  Jenkins,  (373)    356 

2.  Such  an  appearance  is  good  after  verdict,  by 
the  statute  of  jeof  ails. 

Id.  (Ib.)    366 

3.  By  pleading  in  chief,  the  defendant  admits  the 
due  appearance  of  the  plaintiff. 

Id.  (Ib.)    356 

See  Chancery.  3. 

INFANCY-fl. 

1.  Infancy  may  be  given  in  evidence   under  the 
general  issue. 

Wailing  v.  Toll,  (Ml)    704 

2.  An  infant,  living  with  his  father,  is  not  liable, 
•even  for  necessaries. 

Id.  (Ib.)    704 

3.  If  infancy  be  assigned  as  an  error  in  fact,  and 
the  defendant  pleads  in  mtUoest  erratum,  he  admits 
the  fact. 

Blissv.  Rice,  059)    712 

INFANT— 6. 

It.,  an  infant,  in  1784,  conveyed  a  lot  of  land  to 
M.,  and  arrived  at  full  age  in  1785,  and  afterwards, 
in  1791,  without  having  made  any  entry  on  the  land, 
or  done  any  act  to  avoid  the  deed  10  M.,  executed 
another  deed  to  B.,  for  the  same  lot,  whether  the 
second  deed  avoided  the  first  deed.  Quaere. 

Jackxun.  ex  dem.,  v.  Toad,  (257)    117 

2.  Though  the  deed  of  the  infant  D.  was  voidable, 
yet  T.,  a  purchaser  under  B.,  could  not  avail  him- 
self of  the  second  deed  to  B.,  to  avoid  the  first  deed 
toM. 

Id.  (Ib.)    117 

See  Chancery,  12, 13, 14. 

INFANT-10. 

1.  A  negotiable  note,  given  by  an  infant,  even  for 

IH-C.    v-;tn.    -..    j-    \  ,,ji|. 

Swaxey  r.  Adm.  of  Vanderhe.yden,       (33)    923 

2.  A  manumission  of  a  slave  by  an  infant,  though 
done  with  the  approbation  and  consent  of  his  guar- 
dian, is  voidable ;  but  the  manumission,  though  de- 
feasible, being,  in  the  mean  time,  valid,  the  slave  so 
manumitted  is  a  competent  witness.    The  power  of 
the  infant  to  revoke  the  gift  on  coming  of  age,  is 
an  objection  to  the  credit  of  the  witness  only. 

Rogers'  Executor*  r>.  Berry.  (132)    967 

3.  An  infant,  under  18  y<>ars  of  age,  is  not  liable  to 
be  enrolled  in  the  militia :  and  if  with  the  consent 
of  his  father  he  agrees  to  go  as  a  substitute  for  an- 
other  into  actual  service,  for  a   certain   sum    of 
money,  which  is  paid,  such  a  contract  is  not  bind- 
ing on  the  infant;  and  if  he  afterwards  deserts  the 
service,  he  cannot  be  compelled  to  return,  and  an 

JOHNS.  REP.,  6,  7,  8,  9,  10. 


action  of  trespass  and  false  imprisonment,  will  lie 
against  a  person  who  apprehends  and  detains  him  as 
a  deserter. 

Grace  v.  WUber,  (453)    11O7 

INJUNCTION— 6. 
See  Chancery.  8. 

INJUNCTION— 9. 

Where  an  Act  of  the  Legislature  granted'and  se- 
cured to  certain  persons  the  sole  and  exclusive  right 
of  navigating  boats  by  steam,  in  the  waters  of  the 
State,  for  a  certain  term  of  years,  the  party  in  pos- 
session of  such  right  was  held  entitled  to  an  injunc- 
tion to  restrain  others  from  infringing  his  right; 
though  the  Statute  declared  that  any  boat  used  by 
others,  in  violation  of  the  right  of  the  grantees, 
should  be  forfeited  to  them,  and  an  action  of  det- 
inue has  been  brought,  by  virtue  of  the  Act,  to  re- 
cover boats  so  forfeited  to  the  grantees. 
Livingston  &  Fulton  v.  Van  Ingen 
et  al.,  (507)  861 

INSOLVENT  DEBTOR— 6. 
After  bail  had  become  fixed,  and  a  judgment 
entered  against  them  on  the  recognizance,  the 
principal  obtained  his  discharge  under  the  Insol- 
vent Act,  a  ca.  sa.  was  then  issued  against  the  bail, 
who  paid  the  debt,  and,  afterwards,  brought  an 
action  against  the  principal  to  recover  the  amount 
paid ;  and  it  was  held  that  the  principal  could  not 
plead  his  discharge,  as  the  debt  was  not  made  cer- 
tain, untH  after  he  had  obtained  his  discharge. 
.  Buel  v.  Gordon,  (126)  74 

INSOLVENT  DEBTORS— 7. 

1.  The  debt  of  a  person  discharged  under  the  In- 
solvent Act  is  due  in  conscience,  and  is  a  sufficient 
consideration  for  a  new  promise  to  pay  the  debt. 

Scouton  v.  Eislord,  (36)    241 

2.  If  an  insolvent  who  has  obtained  his  discharge 
under    the   Insolvent   Act,    undertakes   to   plead 
specially,  and  to  state  all  the  proceedings  in  relation 
to  his  discharge,  he  must  state  a  conformity  to  the 
Act,  in  every  respect ;  and  if  he  does  not  state  the 
facts  correctly,  and  especially,  if  he  does  not  state 
that  three  fourths  of  his  creditors  in  amount  sub- 
scribed his  petition,  &c.,  so  as  to  give  the  judge 
jurisdiction,  the  plea  is  bad. 

Frary  v.  Dahin,  (75)    253 

3.  A  person  in  prison  on  execution,  who  has  ob- 
tained nis  discharge  under  the  "Act  for  the  Relief 
of  Debtors  with  Respect  to  the  Imprisonment  of 
their  Persons"  (sess.  24,  ch.  66),  passed  the  24th  of 
March,  1801,  may,  by  virtue  of  the  7th  section  of  the 
"  Act  to  Amend  the  Act  for  Giving  Relief  in  Cases 
of  Insolvency,"  passed  the  8th  of  April,  1808  (sess. 
31,  ch.  163),  be  proceeded  against  by  action  of  debt, 
though    he   was   discharged    in  1802,    previous  to 
oassing  the  last  Act,  which  provides  that  he  shall 
not  be  held  to  bail,  or  his  body  taken  in  execution, 
on  any  judgment  obtained  in  such  action ;  and  such 
action  is  no  infringement  of  the  immunity  vested 
in  him,  by  virtue  of  his  discharge  under  the  first 

Spencer  v.  Richardson,  (116)    268 

4.  A  discharge  under  the  Insolvent  Act  of  the  State 
of  Connecticut,  by  which  the  person  of  the  debtor 
is  protected  from  arrest  and  imprisonment,  for  any 
debt  due  to  any  creditor  named  in  the  insolvent 
debtor's  petition,  is  no  bar  to  a  suit  by  any  such 
creditor  against  such  debtor  in  this  State. 

White  v.  CanftdO,  (117)    268 

5.  Such  discharge  is  limited  to  the  person  only, 
without  discharging  the  debt,  and  is  local  in  its 
effect. 

Id.  (Ib.)    268 

6.  The  costs  of  suit,  mentioned  in  the  21st  section  of 
the  Act  Giving  Relief  in  Cases  of  Insolvency  (sess. 
24,  ch.  131),  do  not  mean  costs  arising  on  suits  be- 
fore instituted  by  the  insolvent.  Such  costs  are  not 
entitled  to  a  preference  over  other  debts. 

Dei/  r.  Lorett  et  al.,  (374)    367 

See  AsHumpxit,  2. 

INSOLVENT  DEBTOR-9. 

1.  A  discharge  under  the  Insolvent  Act  is  no  bar  to 
an  action    on  an   express  covenant   to  pay  rent, 
brought  to  recover  rent  accruing  subsequent  to 
the  insolvent's  discharge. 

Laming  r.  Prenderynat,  (127)    698 

2.  The  Act  relative  to  Insolvent  Debtors  and  their 
Creditors,  passed  the  3d  April,  1811  (sess.  34,  eh.  132), 
does  not  extend  to  actions  for  libels  or  torts. 

Strong  v.  White,  (161)    712 
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3.  The  validity  of  a  certificate  of  discharge  under 
the  Insolvent  Act  will  not  be  tried  by  affidavit,  on 
motion ;  but  the  plaintiff  must  resort  to  his  plea. 

Noble  v.' Johnson,  (259)    754 

4.  At  a  meeting:  of  the  creditors  of  K.,  an  insolv- 
ent debt,  C.,  one  of  the  creditors,  refused  to  sub- 
scribe the  petition  for  his  discharge,  unless  he  was 
first  paid  or  secured  the  sum  of  $50,  part  of  his  de- 
mand :  and  H.  grave  his  promissory  note  to  C.  for 
$50,  who  thereupon  signed  the  balance  of  the  debt 
due  him  from  K.    In   an   action    brought    by   C. 
against  B.  on  this  promissory  r.ote,  it  was  held  tha 
the  note  was  absolutely  void,  as  being-  against  th 
policy,  and  in  fraud  of  the  Insolvent  Act;  and  tha 
evidence  to  show  that  K.  had  paid  or  indemnifle 
B.  for  the  amount  of  the  note,  was  inadmissible. 

Yeoma H.X  r.  Chatterton,  (295)    77' 

5.  Where  a  defendant,   after  verdict,   obtaine 
leave  to  plead  his  discharge  under    the  Insolven 
Act.  puitt  dai-rein  continuance,  on  payment  of  costs 
but  neglected  to  comply  with  the  condition  of  th 
rule,  and  judgment  was  perfected  against  him  ;  i 
was  held  that  he  could  not,  afterwards,  avail  him 
self  of  his  discharge. 

Mechanics'  Ba?rk  v.  Hazard,  (392) 

See  Pleadings,  3, 4,  5. 

INSOLVENT  DEBTORS-10. 

1.  Under  an  assignment  of  a  bankrupt  or  insolv- 
ent's estate,  no  other  estate  vests  in  the  assignet 
than  that  of  which  the  bankrupt  or  insolvent  ha 
the  legal  and  equitable  title. 

Kip  v.  Bank  of  New  York,  (63)    936 

2.  Where  two  joint  trustees  sold  the  property  hel 
in  trust,  and  one  of  them  deposited  the  money  in 
the  bank,  in  his  own  name,  where  it  remained  ;  anc 
being  insolvent,  afterwards  assigned  all  his  estate 
under  the  Act ;  it  was  held  that  his  general  credit- 
ors were  not  entitled,  under  the  assignment,  to  th 
money  so  deposited. 

Id.  (2b.)    936 

3.  Where  an  insolvent,  under  the  Act  of  the  3d  of 
April,  1811  (sess.  24,  ch.  123,  sec.  25),  presented  his 
petition  to  the  first  judge  of  the  county,  who  ap- 
pointed a  day  for  the  creditors  to  appear  and  show 
cause,  &c.;  and  before  the  day  a  commissioner  was 
appointed  for  the  county,  and  the  insolvent  on  the 
day  presented  his  petition,  &c.,  to  the  commissioner 
who  completed  the  proceedings  so  begun  before  the 
first  judge,  and  granted  a  discharge  to  the  insolv- 
ent ;  it  was  held  that  the  discharge  was  void,  for 
want  of  jurisdiction  in  the  commissioner,  the  Act 
having  made  no  provision  in  such  a  case,  and  he 
having  no  authority,  unless  the  proceedings  were 
commenced  de  novo. 

Muzzy  v.  Whitney,  (226)    1OO8 

4.  A  discharge  under  the  Insolvent  Act  of  April, 
1811.  is  no  bar  to  an  action  of  trover. 

Kennedy  v.  Strong,  (289)    1O36 

5.  Nor  is  a  discharge  under  the  Insolvent  Act  a 
good  plea  in  bar  to  an  action  against  a  factor,  or 
trustee,  for  goods  delivered  to  him  to  be  sold  for 
account  of  the  the  owner  or  consignor. 

Id.  (ib.)    1036 

6.  The  Act  of  Congress,  for  the  Relief  of  Insolv- 
ent Debtors  in  the  District  of  Columbia  (Cong.  7, 
sess.  1,  ch.  184),  passed  March  3d,  1803,  is  a  private 
Act,  of  which  the  courts  of  the  several  states  are 
not  bound  to  take  notice,  unless  set  forth  by  plead- 
ing, or  so  much  of  it,  at  least,  as  to  enable  the  court 
to  decide  whether  the  discharge  is  warranted  by  the 
provisions  of  the  act. 

Wright  v.  Patton,  (300)    1041 

7.  That  Act  is  only  a  bar  to  a  future  remedy  against 
the  person :  and  the  creditor  may  still  prosecute  his 
demand  to  judgment,  in  order  to  charge  the  after- 
acquired  property  of  the  owner. 

Id.  (lb.)    1041 

8.  Where  a  debtor,  prior  to  the  passing  of  the  In- 
solvent Act  of  the  3d  of  April,  1811,    had  fraudu- 
lently disposed  of  and  conveyed  away  his  property ; 
this  was  held  not  to  be  a  fraud  against  that  Statute, 
so  as  to  invalidate  his  discharge  under   it :  there 
being  no  evidence  of  his  having  conveyed  away  his 
estate  in  expectation  of  that  Act  being  passed,  and 
with  intent  to  avail  himself  of  it :  and  whether,  if 
that  fact  had  been  shown,  it  would  have  affected 
his  discharge.    Querre. 

Dai^ix  v.  Reynold*,  (442)    11O8 

9.  The  provision  in  the  Insolvent  Act,  that  the 
charges  of  proceeding  under  that  are  first  to    be 
paid  by  the  assignee,  extends  only  to  those  services 
made  necessary  by  the  Act,  and  which  accrue  to 
third  persons,  who  are  bound  to  perform  the  ser- 
vices, as  the  state  printer  or  commissioner.    A  per- 
son who  advances  money  for  the  insolvent,  at  his 
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request,  to  pay  the  fees  of  the  printer  and  commis- 
sioner, is  not  entitled  to  this  peculiar  preference, 
but  must  come  in  for  the  money  lent  as  a  general 
creditor. 

Dayton  v.  Nichols,  (469)    1114 

See  Trust.    Ejectment,  2.    Pleading,  25. 

INSURANCE— «. 

1.  Insurance  on  300  barrels  of  flour.f  rom  New  York 
to  London.    During  the  voyage,  it  became  neces- 
sary, for  the  preservation  of  the  ship,  to  throw  over 
a  part  of  the  cargo,  among  which  were  123  barrels 
01  the  flour  insured,  and  30  barrels  more  were  so 
much  damaged  by  sea  water,  that  it  became  neces- 
sary to  sell  them  at  Norfolk,  into  which  port  the 
ship  went  from  necessity.    The  123  barrels  of  flour 
lost  by  the  jettison,  estimated  at  the  invoice  price, 
together  with  the  30  barrels  sold  at  Norfolk  after 
deducting  the  net  proceeds,  amounted  to  less  than 
a  moiety  of  the  prime  cost  of  the  whole  300  barrels. 
The   insured,  on   hearing   of   the   loss   sustained, 
abandoned  as  for  a  total  loss;  but  the  ship  was 
afterwards  repaired,   and   arrived   at   London    in 
safety :  where  she  delivered  the  residue  of  the  flour, 
being  147  barrels,  to  the  consignees;   it  was  held 
that  there  being  a  loss  of  more  than  a  moiety  of 
the  article  specifically  insured,  the  insured  had  a 
right  to  abandon,  and  recover  for  a  total  loss. 

Mosen  et  al.  v.  The  Col.  Ins.  Co  ,        (219)    1O5 

2.  A  vessel  was  insured  from  New  York  to  Barce- 
lona.   She  was  boarded  during  the  voyage,  off  St. 
Michaels,  by  a  British  cruiser,  the  commander  of 
which,  on  the  20th  of  December,  1807,  indorsed  her 
register,  warning  her  not  to  enter  any  of  the  ports 
of  France.  Holland,  Spain,  Denmark,  Italy,  Portu- 
gal, or  any  other  port  from  which  the  British  flag 
was  excluded,  according  to  the  British  orders  in 
council  of  the  llth  November,  1807.    The  master, 
fearing  Algerine  pirates,  and  believing  he  should  be 
liable  to  British  capture,  if  he  proceeded  to  Barce- 
lona, without  first  touching  at  a  British  port,  put 
into  Gibraltar  for  advice,  and  there  obtained  per- 
mission to  proceed  on  his  voyage ;  but  bearing  of 
the  Milan  decree  of  25th  December,  1807,  and  the 
Spanish  decree  of  the   3d  January,  1808,  and  be- 
ing  informed   that    Barcelona   was   occupied    by 
French  troops,  he  abandoned  the  voyage,  and  re- 
turned to  New  York,   and  the  insured  abandoned 
as  for  a  total  loss ;  it  was  held  that  the  breaking  up 
of  the  voyage  and  abandonment  were  not  justifi- 
able. 

Id.  (It>.)    107 

3.  Neither  the  fear  of  intermediate  capture,  while 
proceeding  to  Barcelona,  nor  of  seizure  there,  was 
a  sufficient  cause  of  abandonment. 

Craig  v.  The  United  Ins.  Co.  (226)    1O7 

4.  The  insured  cannot   abandon,  quia  timet,   in 
cases  where  the  danger  is  remote  or  contingent. 

Id.  (lb.)    107 

5.  But  if  there  be  an  absolute  interdiction  of  com- 
merce with  the  port  of  destination.*)  that  the  com- 
pletion of  the  voyage  is  impracticable,  or  attended 
with  a  moral  certainty  of  seizure  and  loss ;  or  if  the 
port  of  destination  be  in  possession  of  an  enemy, 
or  actually  blockaded,  it  seems  that  the  assured  are 
not  bound  to  proceed,  but  may  abandon  the  voy- 


age, and  recover  for  a  total  loss. 

Id.  (lb.)    107 

INSURANCE— 7. 

1.  A  vessel  and  cargo  were  insured  from  New 
York  to  St.  Lucar.  The  policies  contained  the  fol- 
owing  clause:  "The  insurers  take  no  risk  of  a 
Blockaded  port;  but  if  turned  away,  the  assured  to 
)e  at  liberty  to  proceed  to  a  port  not  blockaded." 
The  vessel  sailed  from  New  York  the  23d  December, 
807.  On  the 27th  January.  1808,  she  was  captured  off 
Cape  St.  Mary's,  on  the  coast  of  Portugal,  about  70  or 
80  miles  from  the  shore,  by  a  British  cruiser,  and 
ient  to  Gibraltar,  and  was  there  condemned  in  the 
Vice-Admiralty  Court,  as  lawful  prize,  "for  having 
violated  the  blockades  of  Cadiz  and  St.  Lucar." 
During  the  months  of  January  and  February,  there 
was  a  blockading  squadron  off  Cadiz,  which  might 
)e  seen  from  St.  Lucar,  and  a  vessel  coming  out  of 
hat  port  counted  a  fleet  of  29  sail ;  and  it  was  gen- 
rally  understood  that  the  blockade  included  St. 
^ucar  as  well  as  Cadiz ;  it  was  held  that  the  clause 
n  the  policy  extended  to  every  loss  happening  by 
reason  of  a  blockaded  port,  whether  such  blockade 
was  strictly  legal  or  not,  and  that  the  insurers  were 
iot  liable. 

Radcliff  v.  United  Ins.  Co.,  (38)    241 

2.  Notice.either  actual  or  constructive.of  the  exist- 
nce  of  a  blockade,  is  requisite,  before  a  neutral 
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can  be  deemed  in  delicto,  or   to  have   violated  his 
neutral  duty,  by  attempting  to  enter  the  port. 

Raddiff  v.  United  Ins.  Co.,  ((38)    241 

3.  What  constitutes  a  lawful  blockade? 

Id.  (Ib.)    241 

4.  There  was  a  blockade  In  fact  of  Cadiz  and  St. 
Lucar,  in  January,  February  and  March,  1808. 

Id.  </ />.)    241 

5.  It  seems  that  the  accidental  and  temporary  dis- 
persion of  a  blockading  squadron,  by  a  storm,  is 
not  a  suspension  of  the  blockade,  provided  the  fleet 
uses  all  due  diligence  to  resume  its  station. 

Id.  (Ib.)    241 

6.  A  vessel  was  insured  from  New  York,  until  she 
safely  arrived  at  Nantz,  in  France.  The  policy  con- 
tained  the  following  clause :    "  Warranted  not  to 
abandon,  in  case  of  capture  or  detention,  until  six 
months  after  ad  vice  thereof,  or  untjl  condemnation; 
also  free  from  seizure  or  detention  in  port ;  and  not 
to  abandon,  in  consequence  of  being  turned  away, 
or  for  having  been  carried  into  any  British  port," 
&c.  The  ship  sailed  from  New  York  the  24th  Decem- 
ber, 1808,  and  during  the  voyage  was  visited  by  two 
British  cruisers,  who  indorsed  her  register,  forbid- 
ding her  to  enter  any  port  of  France,  &c.    Having 
met  with  a  gale  of  wind,  and  being  near  Belle-Isle, 
she  went  there  for  a  pilot,  and  was  chased  by  a  Brit- 
ish cruiser  under  the  lee  of  the  island,  and  having 
taken  a  pilot  on  board,  she  lay  to,  about  an  hour, 
about  a  league  from  the  shore,  and  distant  about  30 
miles  from  Nantz,  the  fog  being  so  thick  that  the 
ship  could  not  safely  proceed  ;  and  while  in  this  sit- 
uation, about  a  league  and  a  half  from  the  princi- 
pal fort,  and  nearly  in  reach  of  cannon  shot,  the 
ship  was  taken  possession  of  by  a  French  armed 
boat,  and  carried  in  under  the  guns  of  the  fort,  and 
there   claimed  as  prize :  and   was  afterwards  con- 
demned, under  the  Milan  decree  of  the  17th  Decem- 
ber, 1808,  for   having   been    visited   by  a    British 
cruiser.    It  was  held  that  this  was  not  a  seizure  or 
detention  in  port,  within  the  meaning  of  the  clause 
in  the  policy,  and  that  the  insured  were  entitled  to 
recover  for  a  total  loss,  and  also  for  the  expenses 
of   the  captain,  in  endeavoring  to  obtain  the  re- 
lease and  restoration  of  the  ship,  which  included 
the  wages  of  the  captain  from  the  time  he  left  the 
ship,  until  he  arrived  in  New  York,  and  his  passage 
money,  with  com  missions  and  interest. 

IVatsnn  v.  The  Marine  Ins.  Co.  (57)    248 

7.  But  the  insurer  on  the  ship  is  not  liable  for  any 
expense  specifically  and  exclusively  for  the  benefit 
of  the  cargo,  nor  for  any  sum  per  diem,  agreed  on 
by  the  owner  to  be  allowed  the  captain  while  in  port. 

Id.  (Ih.)    248 

8.  The  insurer  may  recover  above  the  sum  insured, 
for  the  expenses  of  labor  and  travel  for  the  defense 
and  recovery  of  the  property  insured. 

Id.  (Ib.)    248 

9.  And  where  expenses  are  incurred  for  the  recov- 
ery of  the  ship,  the  insured  may  recover  the  whole 
amount  against  the  insurer  on  the  ship,  though  the 
freight  and  cargo  should  be  incidentally  l>eneflted, 
and  ought  to  contribute  in  proportion ;  leaving  the 
insurer  on  the  ship  to  recover,  if  he  can,  of  the  own- 
ers or  insurers  of  the  freight  and  cargo,  for  their 
contributory  shares. 

Id.  (Ib.)    248 

10.  Where  the  preliminary  proofs  of  interest  and 
loss  on  a  policy  of  insurance  were  submitted  by  the 
insurers  to  their  agent,  who  stated  the  amount  of 
loss,  which  was  accordingly  paid  into  court ;  it  was 
held  that  the  act  of  the  agent  of  the  insurers  ad- 
mitted the  sufficiency  of  the  proofs,  in  the  first  in- 
stance.   Payment  of  money  into  court  admits  the 
cause  of  action  as  stated  in  the  plaintiff's  declara- 
tion. 

Johnxtnn  v.  Columbian  I n».  Co.,         (315)    336 

11.  A  quantity  of  hides  was  purchased  at  Monte- 
video, for  American    merchants,  and   shipped    on 
board  of  an  American  vessel  for  New  York,  and  an 
export  duty  on  the;  hides  was  paid  to  the  officers  of 
the  Spanish  government,  and  the  vessel  was  ready 
for   sea,  but  was    prevent**!    sailing    by  u    British 
squadron,  which   afterwards   captured  the  place  : 
and  was  not  permitted  to  sitil,  until  she  had  paid  an 
export   duty  on  the    cargo  to    the  olHcers  of    the 
British  government.    On  the  arrival  of    the  vessel 
at  New  York,  the  hides  won- sold  to  American  mer- 
chants In  New  York,  who  8hip|M>d  them,  in  another 
American  vessel,  to  Amsterdam,  accompanied  with 
a  certificate  of  origin    from   the  French  consul  in 
New  York,  declaring  that  "they  were  purchased  at 
and  exported  from  Montevideo,  prior  to  the  capt- 
ure of  that  place  by  the  British  :     which  certificate 
was  a    usual  and    customary  document    on   lioard 
American  vessels  iMiund  to  France  or  Holland,  and 
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rendered  necessary  by  the  decrees  of  France  and 
Holland.  The  vessel  was  captured  by  the  British, 
and  condemned  as  enemy's  property,  or  otherwise 
subject  to  forfeiture,  on  the  ground  of  a  continuity 
of  voyage  from  an  enemy's  colony  to  the  mother 
country  of  an  enemy  of  Great  Britain.  The  hides  were 
I  purchased  on  the  24th  of  June,  at  10  cents  per  pound, 
and  transshipped  about  the  7th  of  July,  and  were  in- 
voiced at  12  cents  per  pound,  being  the  value  there- 
of at  the  time.  In  an  action  on  an  open  policy  of 
insurance  on  the  hides,  it  was  held  that  the  certifi- 
cate of  origin  being  a  customary  document  for  such 
a  voyage,  and  substantially  true,  and  put  on  board, 
bond  fide,  by  the  insured,  there  was  no  breach  of 
the  warranty  of  American  property,  and  that  the 
insured  were  entitled  to  recover  for  a  total  loss. 
Le  Roy  et  al.  v.  Tlie  United  In.s.  Co.,  (343)  346 

12.  The  insured  was  not  bound  to  disclose  to  the  in- 
surer that  such  a  paper  was  on  board,  it  being  a 
paper  in  the  usual  course  of  trade :  and  it  is  always 
open  to  inquiry  how  far  a  paper,  though  intention- 
ally false,  was  material  to  the  risk. 

Id.  (Ib.)    346 

13.  The  amount  of  the  loss,  in  this  case,  was  held 
to   be  the  prime  cost  of  the  hides,  or  ten  cents  per 
pound,  and  the  charges  thereon. 

Id.  (Ib.)  346 

14.  It  seems  that  in  estimating  a  total  loss  on  an  open 
policy  of  insurance,  the  value  of  the  goods  at  the 
outset,  or  commencement  of  the  risk.with  the  usual 
charges,  is  what  the  insurer  ought  to  pay.  and  that 
the  prime  cost  is  generally  the  safest  and  best  rule 
of  ascertaining  such  value ;  especially  where  the 
goods  are  purchased  for  exportation. 

Id.  (1  b.)    346 

15.  A  vessel  was  insured  from  New  York  to  Bor- 
deaux. The  policy  contained  the  following  clause : 
"Warranted  American  property,  also  warranted  not 
to  abandon,  if  detained  or  captured,  until  after  a  de- 
tention   of   six    months,    unless    previously   con- 
demned ;  nor  if  refused  admittance  or  turned  away, 
but  may  proceed  to  another  near  open  port."    The 
vessel,  within  20    leagues   of   the  Isle  of  Oleron, 
or  the  mouth  of  the  Garonne.met  a  British  squadron 
of  five  sail,  and  was  boarded  by  one  of  the  squadron, 
and  informed  that  all  the  ports  from  Russia  to  the 
Dardanelles  were  blockaded  by  British  ships,  and 
the  master  was  warned  that  if  he  attempted  to  en- 
ter any  port  under  the  influence  of  France,  his  ves- 
sel and  cargo  would  be  liable  to  capture  and  con- 
demnation by  the  British ;    and  he  was  told  that  he 
must  either  go  to  England  or  Malta,  or  return  to 
America.    Not  having  sufficient  water  to  return  to 
America,  the  master,  after  consulting  his  officers 
and  crew,  shaped  his  course  for  England,  with  in- 
tention to  reach  Falmouth,  Plymouth,  or  Guernsey; 
but  the  ship  springing  a  leak,  and  meeting  with 
violent  and  ad  verse  winds,  he  was  compelled  by  ne- 
cessity, for  the  preservation  of  the  ship,  &c.,  to  go 
into  L'Orient,  where  the  vessel  and  cargo  were  seiz- 
ed by  the  French  government.   It  was  held  that  not- 
withstanding the  existence  of  the  Berlin  decree,  the 
ports  of  France  were  not  to  be  considered  as  shut, 
as  it  regarded  the  ship  insured ;    that   the  terms 
"near  open  port"  must  be  understood  in  a  geo- 
graphical sense  ;  that  neither  of  the  English  ports 
was  to  be  considered  as  a  near  port  to  Bordeaux;  and 
that  the  attempt  of  the  master  to  reach  a  port   in 
England  was  a  deviation,  which  put  an  end  to  the 
policy. 

Tenet  \\The  PhtrnLr  In*.  Co.,  (363)    353 

16.  In  an  action  brought  by  insurers  against  the  in- 
dorser  of  a  promissory  note,  given  to  secure  the 
payment  of  the  premium  on  a  policy  of  insurance, 
the  insurers,  lx>fore  the  comincncementof  the  suit, 
having  become  liable  to  pay  the  insured,  who  was 
the  maker  of  the  note,  a  return  of  premium  on  the 
same  policy ;  it  was  held  that  the  defendant  was  en- 
titled to  have  the  amount  of  such  return  of  premium 
deducted  from  the  amount  of  the  note,   notwith- 
standing the  maker  was,  at  the  same  time,  indebted 
to  the  Insurers  for  other  notes,  given  for  premiums 
on  Other  policies  of  insurance,  and  had  N-eoiiit1  in- 
solvent. 

I>h(rni.r  IHK..CO.  r.  Firpirl,  <:&*!>    36O 

17.  If  any  of  the  terms  used  in  a  policy  of  insurance 
have,  by  the  known  usage  of  trade,  or  by   use  anil 
practice,  as  between  assurers  and  assured,  acquired 
an  appropriate  sense,  they  are  to  be  construed  ac- 
cording to  that  sense. 

Coil  r.  Commercial  In*.  Co.  mr>>    36 1 

18.  Parol  evidence  is  admissible  to  show  that  by  the 
general  usage,  among  merchants  and  underwriters 
in  New  York,  the  word  "roots,"  first  Inserted  in  the 
New  York  policies  in  I7H7,  is  confined  to  such  roots 
as  arc  perishable  in  their  own  nature  ;  and  thatsar- 
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saparilla  is  not  a  root  perishable  in  its  nature,  or  in- 
cluded under  that  term,  in  the  memorandum  in  the 
policy. 

Coit  v.  Commercial  Ins.  Co.,  (385)    361 

19.  A  vessel  was  insured  from  New  York  to  Bor- 
deaux, and  at  and  from  Bordeaux  to  New  York.  The 
vessel,on  her  return  voyage,  was  captured  on  the  24th 
of  January,  1808,  and  carried  into  England,  and  on 
the  1st  of  June,1808,the  insured  abandoned.  The  cor- 
respondents of  the  insured,  at  the  request  of  the 
master,  put  in  a  claim  for  the  asssured,  as  owners 
of  the  vessel  and  cargo ;  and  the  vessel,  on  the  29th 
of  March,  1809,  was  condemned,  and  the  cargo  re- 
stored.   They  entered  an  appeal  from  the  sentence 
as  to  the  vessel,  and  the  captors  appealed  from  the 
sentence  as  to  the  cargo.  By  a  compromise,  both  ap- 
peals were  withdrawn,  and  the  master,  on  the  3d 
of  June,  1808,  purchased  the  vessel  of  the  captors, 
for  £1,300,  with  all  her  original  papers,  and  sailed 
for  New  York,  where  he  arrived  in  safety,  and  de- 
livered the  cargo.    To  raise  money  to  pay  for  the 
vessel,  and  to  defray  the  expenses  arising  from  the 
capture,  the  master  gave  a  bottomry  bond  to  the 
correspondents  of  the  insured  in  London.    It  was 
held  that  the  insured  were  entitled  to  abandon  for  a 
total  loss,  and  their  rights  having  become  fixed  by 
the  act  of  abandonment,  on  the  1st  of  June,  1808, 
they  were  not  bound  by  the  subsequent  acts  of  the 
master,  but  were  entitled  to  recover  for  a  total  loss, 
and  also  for  all  the  expenses  incurred  in  endeavor- 
ing to  recover  the  property,  prior  to  the  composition 
between  the  master  and  captors,  which  expenses 
were  to  be  apportioned   as   general  average,  and 
borne  by  the  vessel,  freight  and  cargo ;  but  the  in- 
sured on  the  vessel  could  only  recover  the  propor- 
tion chargeable  to  the  vessel. 

Jumel  v.  Marine  Ins.  Co.  (412)    37O 

20.  The  rule  that  the  insured  may  recover,  in  the 
first  instance,   of  the  insurers  on  the   vessel,  the 
whole  general  average,  does  not  apply  to  the  case 
where  the  ship,  freight  and  cargo  belong  to  the  same 
person,  and  the  freight  and   cargo  are  not  in- 
sured. 

Id.  (15.)    370 

21.  The  insurers  having  refused  to  accept  the  ship 
and  affirm  the  purchase  made  by  the  master,  they 
were  held  not  to  be  answerable  for  the  marine  in- 
terest secured  to  be  paid  by  the  bottomry  bond,  nor 
for  any  charges  or  loss  consequent  to  the  purchase; 
"but  only  for  a  total  loss  and  expenses  of  laboring 
for  the  recovery  of  the  vessel,  &c.,  prior  to  the 
composition  with  the  captors. 

Id.  (IT).)    370 

22.  The  wages  of  the  crew,during  a  detention  by  an 
embargo,  are   not  chargeable  to  the  ship,  nor  are 
they  general  average,  but  fall  exclusively  on  the 
freight. 

M1  Bride  v.  Ma,rine  Ins.  Co.,  (431)    376 

23.  If  the  ship  is  abandoned  to  the  insurer,  and  he 
accepts  the  abandonment,  it  seems  he  is  entitled  to 
the  subsequent  freight ;  and  the  subsequent  wages 
of  the  crew  will  be  chargeable  to  him  as  owner,  but 
not  as  insurer. 

Id.  (Ib.)    376 

24.  If  the  insurer  does   not  accept    the  aban- 
donment,  he   can  be  liable  only  for  a  total  loss, 
and  the  necessary  expenses  incurred  in  laboring 
for  the  safety  and  recovery  of  the  subject  insured ; 
in  which  may  be  included  the  expenses  of  wharfage 
and  of  selling  the  ship. 

Id.  (Ib.)    376 

25.  A  cargo  was  insured  from  New  York  to  Cher- 
bourg, in    France ;   and  the  policy  contained  a 
clause,  "  warranted  free  from  seizure  for  or  on  ac- 
count of  any  illicit  or  prohibited  trade."  The  vessel 
met  an   English   cruiser,   and  was  compelled  to 
go  into  the  outer  road  of  Plymouth,  where  she  was 
detained  six  hours,  and  then  suffered  to  proceed, 
but  no  person  belonging  to  the  vessel  went  on 
shore  during  the  time  of  her  detention.    The  vessel 
and  cargo  arrived  at  Cherbourg,  and  were  there 
seized  under  the  Berlin  decree,  and  confiscated,  on 
the  alleged  ground  that  the  captain,  on  his  examin- 
ation by  one  of  the  officers  of  the  port,  had  made  a 
false  declaration  that  he  had  not  been  in  England. 
It  was  held  that  this  was  not  a  loss  arising  from  any 
Illicit  or  prohibited  trade  ;  but  under  the  general 
perils  of     arrests  and  detainments  of  princes ;"  and 
ihat  the  insurers  were  liable. 

Mumford  v.  The  PTitente  Ins.  Co.,      (449)    388 

26.  A  sentence  of  a  court  of  admiralty  is  sufficient 
•evidence  of  a  condemnation,  without  showing  the 
previous  proceedings ;  and  a  copy  of  the  sentence 
Tinder  the  seal  of  the  court,  signed  by  the  actuary, 
in  the  absence  of  the  register,  accompanied  with  a 
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deposition  of  a  witness  proving  the  seal  and  signa- 
ture, was  held  sufficient  authentication. 

Oardere  v.  The  Columbian  Ins.  Co.,  (514)  4O3 
27.  Whether  the  seal  of  a  court  of  admiralty  is 
not,  of  itself,  evidence.  Qucere. 

Id.  (Ib.)  403 

28.  Where  the  policy  of  insurance  contained  a  clause 
of  warranty  as  neutral  property,  and  also  a  clause, 
"that  in  case  of  loss  or  misfortune,  it  should  be 
lawful  and  necessary  for  the  assured,  his  factors, 
servants,  and  assigns,  to  sue  for,  labor  and  travel,  in 
and  about  the  defense,  safeguard  and  recovery  of 
the  property,"  &c.,  it  was  held  that  in  case  of  a  capt- 
ure, the  assured  or  their  agents  were  not  bound  to 
put  in  a  claim  or  appeal ;  and  though  the  property 
was  condemned  because  no  claim  was  interposed, 
yet  the  assured  were  entitled  to  recover ;  for  the  as- 
sured had  a  right  to  abandon  immediately  on  advice 
of  the  capture  ;  and  after  an  abandonment  right- 
fully  made,  the  master  becomes  the  agent  or  servant 
of  the  insurers,  and  is  answerable  to  them  for  his 
misconduct  or  neglect. 

Id.  (Ib.)    403 

29.  A  sold  a  vessel  to  B,  in  whose  name  she  was  reg- 
istered ;    but  it  was  agreed  between  them  that  A 
should  have  the  whole  benefit  of  the  freight  to  arise 
from  a  voyage,  for  which  A  had  previously  char- 
tered the  vessel,  and  on  which  she  was  about  to  sail. 
B  insured  the  vessel  as  owner  for  the  voyage,  and 
A  procured  insurance  to  be  made  on  the  freight  of 
goods  on  board  of  the  same  vessel,  for  the  same 
voyage ;   but  the  agreement  between  A  and  B,  or 
the  peculiar  nature  of  A's  interest,  was  not  com- 
municated to  the  insurer.    It  was  held  that  A  had 
not  an  insurable  interest,  or  such  an  interest  as 
could  be  insured  under  the  name  of  freight,  with- 
out disclosing  and  specifying  its  peculiar  nature. 

Rileyv.  Delafleld,  (522)    4O6 

30.  Insurance  on  a  cargo  from  New  York  to  Charles- 
ton, on  goods  specified  in  the  margin  of  the  policy, 
to  the  amount  of  $1,310.    The  policy  contained  the 
following  written  clause:  "The  assurers  by   this 
policy  take  no  other  risk  than  general  average,  and 
such  total  loss  only  as  may  arise  by  the  absolute  de- 
struction of  the  property. ' '    The  vessel  was  stranded 
the  day  after  she  sailed,  and  part  of  the  goods  were 
unladen  and  stored  at  Barnegat,  and  the  residue  put 
on  board  a  lighter,  which  was  detained  from  sail- 
ing by  the  ice;  and  before  the  goods  stored  on 
shore  were  sold,  and  while  the  lighter  was  detained, 
a  part  of  the  goods  were  stolen  or  lost.    Part  of 
the  cargo  insured  consisted  of  beef,  butter,  candles, 
soap,  apples  and  potatoes,  and  the  rest  of  iron  and 
hardware.    Tne  invoice  cost  of  the  articles  insured 
was  $1,194,  and  the  amount  of  the  articles  stolen  or 
lost  was  $332.    It  was  held  that  the  policy  was  upon 
so  much  of  the  cargo,  as  an  integral  subject,and  that 
the  assured  could  not  recover  for  each  article  totally 
lost,  there  being  neither  a  general  average,  nor  a 
total  destruction  of  the  subject  insured. 

Guerlain  v.  The  Columbian  Ins.  Co.    (527)    4O8 

INSURANCE— 8. 

1.  Policy  of  insurance  on  goods,  dated  21st  of  De- 
cember, 1808,  "  at  and  from  Bristol  to  New  York. 
Warranted  to  have  sailed  between  the  20th  of  Octo- 
ber, and  the  1st  of  December,  1808."    The  cargo  was 
wholly  laden  on  board  the  vessel  at  Bristol,  before 
the  1st  of  December,  1808,  and  the  vessel  sailed  from 
Bristol  for  New  York,  after  the  1st  and  before  the 
21st  of  December,  1808,  and  arrived  in  safety.    In  an 
action  of  asuumpsit  brought  by  the  insured  for  a  re- 
turn of  the  premium,  on  the  ground  of  a  non-com- 
pliance with  the  warranty,  it  was  held  that  the  war- 
ranty, as  to  sailing,  applied  only  to  the  voyage,  and 
not  to  the  risk  in  port,  and  the  policy  attached  on 
the  goods  in  port;  and  a  risk  having  been  run, 
there  could  be  no  return  of  premium. 

Hendricks  y.  The  Commercial  Ins.  Co.    (1)    447 

2.  A  policy  of  insurance  contained  a  clause,  "  that 
if  the  vessel,  upon  a  regular  survey,  should  be  de- 
clared unseaworthy,  by  reason  of  her  being  un- 
sound or  rotten,  or  incapable  of  prosecuting  her 
voyage,  on  account  of  her  being  unsound  or  rotten, 
the  insurers  should  not  be  bound  to  pay  their  sub- 
scription."   The  survey  stated  injuries  arising  from 
storms,  besides  the  decay  of  her  timbers.    It  was 
held  that  as  the  survey  and  condemnation  for  un- 
seaworthiness did  not  proceed  on  the  sole  ground  of 
rottenness  or  decay,   but  on  that  fact  connected 
with  other  matters,  it  was  not  conclusive,  and  the 
insured  were  entitled  to  recover. 

Haff  v.  The  Marine  Ins.  Co.,  (163)    5O8 

3.  Insurance  was  made  to  the  amount  of  $15,000,on 
"goat  skins  valued  at  50  cents  each ;"  and  the  policy 
contained  the  usual  clause  as  to  prior  insurance.   A 
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prior  insurance  had  been  made  by  an  open  policy, 
on  the  cargo,  on  board  of  the  same  ship,  for  the 
same  plaintiffs,  to  the  amount  of  822,000.  The  prime 
cost  of  the  skins  was  10  cents  each.  Estimating  the 
skins  at  50  cents  each,  and  the  rest  of  the  cargo  at 
the  invoice  prices,  and  deducting1  the  prime  cost  of 
the  skins,  the  amount  was  sufficient  for  both  poli- 
cies ;  but  the  cargo,  exclusive  of  the  skins,  was  not 
sufficient  to  absorb  the  prior  insurance.  In  an  ac- 
tion on  the  second  policy,  it  was  held  that  the 
whole  of  the  goat  skins  were  to  be  valued  at  60 
cents ;  and  after  deducting  from  this  amount  the 
difference  between  the  invoice  price  of  the  cargo 
and  charges,exclusive  of  the  goat  skins,  and  the  $22,- 
000.  on  the  amount  of  the  prior  insurance, the  residue 
would  be  the  interest  covered  by  the  second  policy; 
that  it  was  immaterial  whether  the  first  policy  was 
open  or  valued,  if  the  skins,  at  50  cents  each,  would 
furnish  interest  sufficient  for  both  policies.  The 
valuation  in  a  policy  is  conclusive  on  the  insurers, 
If  there  is  no  fraud  or  imposition. 

Kane  v.  The  Commercial  Ins.  Co.,       (229)    524 

4.  Insurance  on  goods.f  rom  New  York  to  Leghorn. 
The  vessel  and  cargo  were  captured  by  the  French, 
and  carried  into  Ferraja.    The  ship  and  cargo  were 
proceeded  against  by  the  captors,  in  the  Council  of 
Prizes,  at  Paris,  which  court  decided  that  the  capt- 
ure was  illegal,  and  ordered  a  restitution  of  the 
property,  with  costs  and  charges-    The  captors  ap- 
pealed to  the  Council  of  State,  and  by  arrangement 
between  them  and  the  consignees,  the  property  was 
delivered  to  the  consignees,  on  their  giving  a  bond 
to  the  amount  of  the  appraised  value  of  the  proper- 
ty, to  abide  the  determination  of  the  appeal.    The 
property  was  appraised  at  50  per  cent,  above  the 
prime  cost,  and  a  bond  given  for  the  amount, which 
was  greater  than  the  sum  insured.    The  cargo  was 
taken  to  Leghorn,  and  there  sold  by  the  consignees, 
at  an  advance  beyond  the  amount  at  which  it  was 
appraised.    The  Council  of  State  reversed  the  de- 
cree of  the  Council  of  Prizes ;  and  on  reference  of 
the  decision  of  the  Council  of  State  to  the  Emperor 
of  France,  he  confirmed  the  sentence,  and  declared 
the  ship  and  cargo  to  be  good  and  lawful  prize.  The 
consignees,  having  been  obliged  to  pay  the  bond,  the 
insured  brought  an  action  on  the  policy  for  the 
amount  insured. 

It  was  held  that  the  insured  was  not  bound  to 
abandon  for  a  total  loss,  but  might  recover  the 
amount  paid  on  the  bond,  or  as  much  as  was  cov- 
ered by  the  insurance,  as  a  partial  loss.  The  spee 
recuperandU,  in  such  a  case,  is  not  the  subject  of 
abandonment,  for  its  value  cannot  be  computed 
by  a  jury.  But  there  can  be  no  spes  recuperandi 
where  the  sentence  of  condemnation  has  been 
affirmed,  in  the  last  resort,  or  by  the  definitive  sen- 
tence of  the  highest  tribunal  of  the  country. 

Grade  v.  New  York  Ins.  Co.,  (237)    52« 

5.  A,  the  owner  of  a  vessel,  by  a  charter-party,  let 
the  whole  vessel  to  B,  the  master,  for  4  months,  and 

B,  covenanted  to  victual  and  man  the  vessel  at  his 
own   cost.    Goods  were  shipped  by  different  per- 
sons, for  St.  Thomas,   but  the  master,  instead  of 
going  to   St.   Thomas,  went  to  Porto   Rico,   and 
there  disposed  of  the  cargo,  and  the  vessel  was  sold. 

C,  a  shipper  of  goods,  brought  an  action  on  a  pol- 
icy of  insurance,  fora  total  loss,  by  barratry  of  the 
master.    It  was  held  that  the  master  was  owner  pro 
hac  vice,  and  though  his  conduct  was  in  itself  bar- 
ratrous, yet  being  owner  for  the  voyage,  it  did  not 
amount  to  barratry;  and  the  insurers  were,  there- 
fore, not  liable.    The  rule  of  law  is  general,  and  is 
applied  as  well  to  the  innocent  owner  of  goods  as 
to  the  owner  of  the  ship,  who  consents  to  the  fraud 
of  the  master. 

Hallett  v.  The  Col.  In*.  Co.,  (272)    538 

6.  Insurance  f  rom.New  York  to  Leghorn.  The  ves- 
sel sailed  from   New  York  the  first  of  November, 
1807.    On  the  ninth  of  January,  1808,  within  the 
Straits,  and  about  flO  or  70  leagues  from  Leghorn, 
the  vessel  was  boarded  by  a  British  ship  of  war, 
the  commander  of  which  indorsed    her   register, 
warning  her  not  to  proceed  to  Leghorn,  nor  to  any 
port  of  France  or  Spain.  Portugal,  Holland,  Dim- 
mark,  Tuscany,  Naples.  Ragusa,  the  Republic  of  the 
Seven  Inlands,  or  to  any  other  country  at  war  with 
Great  Britain,  or  from  which  the   British  Hag  was 
excluded,  under  pain  of  being  confiscated,  such 
ports  betaff  declared  to  be  in  a  state  of  blockade,  by 
the  British  orders  in  council  of  the  llth  of  Novem- 
ber, 1807,  and  the  vessel  was  warned  not  to  proceed 
to  any  such  ports,  without  first  stopping  at  a  Brit- 
ish port.    The  vessel  put  into  Gibraltar,  where  the 
captain  was  informed  of  the  French  and  Spanish 
decrees ;  and  was  ref used  a  clearance  to  any  but 
a   British  port.    Under  these  circumstances,  and 
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fearing  a  capture,  in  case  he  proceeded  to  any 
port  in  the  Mediterranean,  the  captain  took  a  clear- 
ance for  Falmouth,  and  sailed  for  that  place  under 
British  convoy,  where  he  arrived  on  the  twenty- 
fifth  March,  1808.  The  insured  abandoned  for  a 
total  loss. 

It  was  held  that  neither  the  fear  of  capture  and 
condemnation,  nor  the  circumstances  in  which  the 
vessel  was  placed,  afforded  a  justifiable  cause  for 
abandoning  the  voyage,  and  that  the  insurers  were 
discharged.  The  indorsement  on  the  register,  and 
warning  by  the  British  cruiser,  was  not  an  act  of 
search,  or  a  visit,  within  the  construction  of  the 
Milan  and  Aranjuez  decrees,  or  the  law  of  nations ; 
nor  was  the  vessel  under  the  restraint  of  princes 
at  Gibraltar,  a  clearance  not  being  essential,  and 
the  threat  of  British  capture  did  not  amount  to  such 
a  restraint. 

Corp  et  al.  v.  The  United  Ins.  Co.,      (277)    54O 

7.  The  clause  in  the  New  York  policies  of  insurance 
that  the  loss  is  to  be  paid  in  30  days  after  proof  of 
interest  and  loss,  is  merely  to  furnish  reasonable  in- 
formation to  the  insurer,  and  is  liberally  construed, 
to  require  only  the  best  evidence  of  the  fact  in  the 
possession  of  the  party  at  the  time. 

Barker  v.  Phozniz  1m.  Co.,  (307)    55O 

8.  On   the  5th  of  October,  the  insured  made  an 
abandonment    in    writing,   accompanied   with    a 
copy  of  a  letter  from   the   master  of  the  ship 
to   the   correspondents   of    the    insured,    stating 
the  fact  and   causes  of  loss,    and   on    the    21st 
of  October,  the  insured  delivered  to  the  insurers  all 
the  requisite  documents  containing  full  proof  of 
interest  and  loss,  and  renewed  his  claim  for  a  total 
loss ;  and  at  the  expiration  of  thirty  days  thereafter 
brought  his  action.    It  was  held  that  the  act  of 
abandonment  on  the  5th  October  was  valid,  and  suf- 
ficient to   fix   the  technical   loss,  and    that    the 
preliminary,  proofs  were  sufficient  to  entitle  the  in- 
sured to  bring  his  action,  admitting  that  they  were 
not  sufficient  on  the  5th  October,  for  the  whole 
might  be  considered  as  one  entire  transaction. 

Id.  (Ib.)    550 

9.  Where  a  ship,  on  a  voyage  from  St.  Petersburgh 
to  New  York,  met  with  an  accident,  by  the  perils  of 
the  sea,in  consequence  of  which  she  put  into  Copen- 
hagen, from  necessity,  in  order  to  refit,  it  was  held 
that  the  wages  and  provisions  of  the  crew,  the  ex- 
penses of  unloading,  repairing,  reloading,  storage, 
&c.,  from  the  time  of  the  accident  until  the  ship 
was  again  ready  to  sail,  were  general  average ;  a 
proportion  of  which  was  to  be  paid  by  the  insurer 
on  the  cargo,  in  addition  to  a  total  loss,  the  cargo 
having  been  forcibly  detained  by  the  order  of  the 
Danish  government. 

Id.  (Ib.)    550 

Where  the  insurance  was  expressed  to  be  on  the 
"good  American  ship  called  the  Rodman,"  it  was 
held  to  be  a  warranty  that  the  ship  was  American ; 
and  proof  that  she  was  owned  by  an  American  citi- 
zen, and  had  all  the  papers  for  an  American  vessel, 
except  a  register,  having  sailed  with  a  sea  letter 
only,  was  held  to  be  sufficient  evidence  of  a  compli- 
ance with  a  warranty. 

Id.  (Ib.)    550 

11.  A  vessel  was  insured  from  New  York  to  Tene- 
riffe,  at  a  premium  of  5}<jj  per  cent,  and  for  an  addi- 
tional premium  of  2  per  cent,  permission  was  given 
proceed  from  Teneriffe  to  the  Isle  of  May  and 
Bonavista,  and  at  and  from  thence  to  New  York,  to 
I  return  one  per  cent,  if  the  vessel  did  not  proceed  to 
!  Bonavista,  and  the  risk  ended  safely.  The 
vessel  arrived  at  Teneriffe.  but  was  refused 
j  permission  to  enter  or  land  any  part  of  the  cargo, 
I  until  after  performing  a  quarantine  of  40  days,  be- 
cause her  bill  of  health  was  not  signed  by  the  Span- 
ish consul,  at  New  York,  and  the  master,  not 
choosing  to  perform  the  quarantine,  went  to 
Madeira,  the  nearest  port  where  he  could  enter  and 
land  his  cargo,  and  there  sold  and  delivered  the 
cargo,  and  then  proceeded  to  the  Isle  of  May,  and 
there  took  in  a  cargo,  and  arrived  at  New  York;  but 
having  suffered  damage  by  the  perils  of  the  sea,  on 
her  voyage  home,  an  action  was  brought  on  the 
policy  to  recover  a  partial  loss;  it  was  held  that  the 
going  from  Tenerifre  to  Madeira  was  a  deviation, 
but  that  the  insured  were  entitled  to  a  return  of 
premium  of  one  per  cent.,  that  part  of  the  voyage 
to  Bonavista  never  having  commenced. 

Roberttonv.  The  Cot.  In*.  Co.,  (491)  615 

INSURANCE— 9. 

1.  Policy  of  Insurance  on  goods  from  New  York  to 
Tonningen,  "  warranted  not  to  abandon  if  detained 
or  captured,  until  six  months  after  notice,  unless 
previously  condemned,  nor  if  refused  admittance 
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or  turned  away,  but  may  proceed  to  another  open 
port." 

During  the  voyage,  the  vessel  was  boarded  by 
British  cruisers,  who,  after  examining  the  papers, 
allowed  her  to  proceed.  She  was  afterwards  capt- 
ured.on  the  31st  of  March, by  a  French  privateer.and 
carried  into  Calais.  The  vessel  and  cariro  were  libeled 
in  the  Council  of  Prizes  at  Paris.  The  master  was 
advised  Oy  counsel,  by  the  American  Consul  and 
agent  of  prizes,  and  by  the  American  minister, 
that  the  property  would  certainly  be  condemned, 
under  the  Berlin  and  Milan  decrees,  and  that  he 
ought  to  attempt  a  compromise  with  the  captors. 
The  master  made  a  compromise,  and  on  being  paid 
about  one  fourth  of  the  value  of  the  vessel  and  cargo 
abandoned  them  to  the  captors. 

The  insured  received  advice  of  the  capture  on  the 
26th  May,  and  gave  immediate  notice  thereof  to  the 
insurers,  and  on  the  26th  November  made  an  aban- 
donment for  a  total  loss. 

The  compromise  was  made  the  26th  July,  by  the 
master,  who  was  also  part  owner  of  the  ship,  and  he 
acted  Ixma  fide,  and  for  the  benefit  of  all  concerned, 
but  without  any  express  authority,  and  his  acts 
were  not  adopted  or  ratified  by  the  insured. 

It  was  held  that  the  master  was,from  necessity.the 
agent  of  both  parties.and  his  acts  could  not  prejudice 
either;  that  the  capture  created  a  valid  cause  of 
abandonment ;  that  the  written  clause  merely  sus- 
pended the  exercise  of  the  right  for  six  months, 
or  until  condemnation,  and,  at  the  expiration  of 
that  time,  the  abandonment  being  duly  made,  had 
relation  back  to,  and  took  effect  from  the  capture, 
as  a  technical  total  loss. 

Clarkson  et  al.  v.  The  Phwnix  Ins.  Co.,  (1)    643 

2.  If  a  ship,  in  a  case  of  extremity,  bt  voluntarily 
run  ashore,  and  is  afterwards  recovered  and  per- 
forms her  voyage,  the  damages  resulting  from  the 
stranding  are  to  be  borne  as  general  average. 

Bradhurstv.  The  Columbian  Ins.  Co.,    '(9)    646 

3.  But  if,  by  the  act  of  running  her  ashore.the  ship 
is  destroyed  and  totally  lost,  but  the  cargo  saved, 
this  is  not  a  case  of  general  average,  and  the  cargo 
is  not  bound  to  contribute. 

Id.  (Ib.)    646 

4.  Insurance  "  on  freight  from  New  York  to  Bre- 
men, with  liberty  to  touch  at  Amsterdam.  Rotter- 
dam, and  Tonningen,  for  a  market ;  warranted  free 
from    seizure  in  port."    The   ship  having   sprung 
a   leak,    the   master,    without  any    intention     of 
going  to  Amsterdam,    but    from    necessity,    put 
into   the   Texel,   where    the    ship    was    repaired, 
but   was   detained  by  an   embargo,   and    ordered 
to    Amsterdam.     During  this  detention,   a  small 
part  of  the  cargo  (a  quantity  of  Peruvian  bark),  by 
order  of  the  government,  and  against  the  will  of 
the  master,  was  delivered,  and  the  freight  paid.  The 
embargo  being  taken  off,  the  ship,  with  the  rest  of 
the  cargo,  returned  to  the  Texel,  for  the  purpose  of 
pursuing  her  voyage  to  Bremen,  but  was  further  de- 
tained under  a  general  regulation  of  the  government 
for  four  days,  at  the  Texel,  and  while  so  detained,  a 
violent  storm  arose.and  for  greater  safety,  and  with 
the  advice  of  the  officers  and  crew,  the  cables  were 
cut,  and  the  ship  run  on  shore ;  in  consequence  of 
which  she  was  so  much  injured  as  not  to  be  worth 
repairing,  if  got  off,  which  was  deemed  impractica- 
ble. The  cargo  having  been  discharged  on  board  of 
lighters,  was  seized  and  detained  by  order  of  the  gov- 
ernment,  and  carried  to  Amsterdam,  and  there  put 
into  the  king's  stores.  The  cargo  was  not  consigned 
to  any  particular  place  or  person  ;  but  was  to  he  de- 
livered to  the  order  of  the  shippers ;  and  both  ship 
and  cargo  were  placed  under  the  direction  of  the 
supercargo  (a  part  owner  and  one  of  the  insured), 
as  to  the  destination  of  the  ship  and  the  management 
of  the  cargo.    It  was  held,  that  to  entitle  the  in- 
sured to  freight,  there  must  have  been  either  a  de- 
livery of  the  cargo  at  Bremen,  or  a  voluntary  ac- 
ceptance of  it  at  the  Texel  or  Amsterdam,  by  the 
consignee  or  supercargo,  or  a  refusal  by  him,  upon 
an  offer  made   to  carry  on  the  goods  in   another 
vessel. 

Id.  (II).)    646 

5.  If  the  master  or  ship  owner  neglects  to  forward 
the  goods,  in  such  a  case,  by  another  vessel,  when  he 
has  the  power  to  do  so,  in  consequence  of  which 
the  freight  is  lost,  the  insurer  is  not  liable. 

Id.  (Ih.)    646 

6.  And  it  is  incumbent  on  the  insured   to  show 
that  the  master  was  prevented  by  some  other  cause 
than  the  seizure  of  the  goods  from    carrying  the 
goods  to  Bremen,  otherwise  the  omission  to  carry 
them  will  be  imputed  to  the  seizure,  as  the  apparent 
and  proximate  cause. 

Id.  (ll>.)    646 
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7.  In  an  action  on  a  policy  of  insurance  on  goods 
on  board  the  same   ship,    for   the   same   voyage, 
" against  the  dangers  of  the  seas   only."  and,  "in 
case  of  capture  or  detention,  the  risk  to  continue 
during  and  after  such  capture  and  detention;"  it  was 
held  that  there  was  no  acceptance  of  the  cargo  at 
Amsterdam  or  the  Texel  by  the  supercargo  or  agent 
of  the  shippers,  and  that  the  loss  of  the  voyage  was 
occasioned,  not  by  the  perils  of   the  sea,    but  the 
seizure,  which  ]>revented  the  cargo  being  sent  to  its 
port  of  destination  in  another  vessel ;  the  presump- 
tion being,  from  the  circumstances  of  the  case,  and 
no  evidence  to  the  contrary  being  shown  by  the  in- 
sured, that  had  it  not  been  for  the  seizure,  another 
vessel  might  have  been  procured  to  carry  on  the 
cargo  to  Bremen. 

Schieffelin  v.  New  York  Ins.  Co.,          (21)    651 

8.  It  is  the  duty  of  the  master,  when  the  ship  be- 
comes disabled  during  the  voyage,  to  procure  an- 
other vessel,  if  it  is  in  his  power;  and  the  insurer  is 
not  answerable  for  the  consequence  of  his  volun- 
tary neglect  to  do  so.  unless  such  neglect  is  caused 
by  an  act  of  barratry. 

Id.  (II>.)    651 

9.  It  is  a  general  rule  in  such  a  case  that  the  plaint- 
iff, in  an  action  on  the  policy,  to  entitle  himself  to 
recover,  on  the  ground  of  a  loss  of  voyage,  must 
show  that  another  vessel  could  not  be  obtained. 

Id.  (Ib.)    651 

10.  Insurance  on  goods  from  Guadaloupe  to  New 
York.    The  vessel  was  captured  by  a  British  cruiser 
and  carried  into  Antigua,  and  libeled  in  the  Admi- 
ralty Court  there.    The  master  put  in  a  claim,  and 
the  goods  were   detained   for  further   proof,  but 
were  delivered  to  the  master  on  his  giving  security 
for  their  appraised  value  and  paying  the  costs   The 
master  procured  A,  a  merchant  in  Antigua,  to  give 
the  requisite  security,  and  also  to  pay  the  costs  and 
other  expenses  for  the  ship  and  cargo ;  and  for  the 
indemnity  of  A.the  master  drew  bills  of  exchange  on 
his  owner  in  New  York,  and  pledged  the  ship  and 
goods  to  A  to  secure  the  amount,  which  included  a 
commission  of   5  per  cent,  charged    by  A  on  the 
sums  advanced  by  him,  and  a  premium  of  insur- 
ance paid  by  him  to  insure  the  ship  and  cargo  so 
pledged  from  Antigua  to   New    York.    The  cargo 
was  delivered  to  the  agent  of  A  at  New  York,  and 
the  insured,  in  order  to  obtain  the  possession   of 
his  property,  paid  his  proportion  of  the  charges  and 
expenses,  including  the  commissions  and  premium 
of  insurance.    It  was  held  that  the  master,  having 
acted  with  good  faith,  and  the  charges  being  reas- 
onable and  necessary,  the  insured  were  entitled  to 
recover  of  the  insurers  the  amount  so  paid. 

Fontaine  v.  The  Col.  Ins.  Co.,  (29)    655 

11.  In  case  of  necessity  the  master  may  sell  a  part 
or  hypothecate  the  whole  of  the  cargo.l'or  the  neces- 
sary repairs  of  the  ship,  but  he  cannot  mortgage 
or  hypothecate   the  ship   for  the    Insnent  of   the 
cargo. 

Id.  (U).)    655 

12.  A  vessel  insured  from  Charleston  to  New  York 
was,  during  the  voyage,  stranded  and  lost  on  Little 
Egg  Harbor  Beach  on  Monday,  the  26th  of  March, 
at  2  A.  M.,  about  90  miles  from  New  York.    The  in- 
surance was  effected  by  A  and  B,  part  owners,  for 
themselves  and  the  other  part  owners,  of  which  the 
master    was    one,    on    the    9th   of  April   follow- 
ing;  but  neither  A  nor    B  knew  anything  of  the 
loss    until    after    the    insurance     was    effected. 
The   master   was   so  much    hurt  at  the  time  of 
the  stranding1  as  not  to  be  able  to  attend  to  business 
for   two    or"  three   days;   but   he   made  immedi- 
ate  inquiry   after    the   means   of     communicat- 
ing   information     of     the    loss    to     New     York, 
and  found  that  the  only  conveyance,  by  land,  was 
the  mail,  from  a  place  about  10  miles  distant  from 
the   wreck,  and  which    went  only  once   a  week, 
and  had  previously  left  the   place  on  the   even- 
ing of  the  26th;  and  would  not  leave  it  again  until 
the  Monday  following.     Several  vessels  lay  near 
the    place,     bound    for    New     York,     but    were 
detained  by  contrary  winds.      The  master  having 
put  the  cargo  which  had  been  saved   on   board  of 
three  small  vessels,  embarked  on  board  one  of  them, 
on  Saturday,  the  31st  of  March,  but  on  account  of 
contrary    winds,     did    not   arrive   at   New    York 
until   the    llth    of    April.     With  a  fair   wind,    a 
vessel   might   reach    New    York    in  one   day:    it 
was  held  that  there  was  no  actual  fraud,  and  that 
the  master  not  knowing  of  the  intention  to  effect 
insurance,  was  bound  to  use  no  more  than  ordinary 
diligence,  and  that,  under  the  circumstances  of  the 
case,  there  was  not  such  gross  negligence  or   con- 
structive fraud  as  could  vacate  the  policy. 

Ai.drews  et.  al.  v.  The  Marinelm.  Co.,(32)    65« 
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13.  The  cargo  and  freight  of  a  vessel  were  separate- 
ly insured, by  different  underwriters.from  Bordeaux 
to  New  York.    The  vessel  having  performed  eigh- 
teen nineteenths  of  her  voyage,  was  captured  on 
the  23d  of  October,  1806,  and  carried  into  Halifax, 
where  the  vessel  and  cargo  were  libeled  in  the  Vice- 
Admiralty  Court,  as  prize,  and  further  proof  or- 
dered.   A,  a    merchant  at    Halifax,    obtained   an 
appraisement  of  them,   and  became   security,  by 
bond,  to  answer  the  amount ;  and  the  property  was, 
thereupon,    delivered    to    him.      He     took    new 
bills   of  lading  for  the  cargo,  in   his  own   name, 
and  shipped  it,   in  the  same  vessel,  consigned  to 
B,  his  own  agent  in  New   York,  with  directions  to 
deliver    it   to   C,   the    owner,     on    his    indemni- 
fying A  for  his  bond,  and  all  expenses,  which  C  re- 
fused to  do.  In  February,  1807,  the  cargo  and  freight 
were  abandoned  to  both  underwriters,  who  paid  a 
total  loss, the  21st  of  June,1807.  On  producing  further 
proof,  the  vessel  and  cargo  were  liberated  on  the  1st 
of  April,  1807.  The  vessel,  on  her  voyage  from  Hali- 
fax to  New  York,  was  stranded  and  lost ;  but  the 
cargo  was  saved  and  delivered  to  the  consignee  at 
New  York,  who  sold  it  at  auction  and  paid  the  net 
proceeds,  after  deducting  all  the  expenses  at  Hali- 
fax,   &c.,    to  the  insurers  on  the   cargo.     In   an 
action  brought  by  the    insurers  on  the  freight, 
against  the  insurers  on  the  cargo,  it  was  held  that 
no  pro  rala  freight  was  due,  the  act  of  AatHalifax, 
in  receiving  the  cargo,  being  an  act  of  necessity, 
done  by  a  stranger,  for  the  benefit  of  all  concerned; 
and  there  must  be  a  voluntary  and  unconditional 
acceptance,  by  the  owner,  at  the  intermediate  port, 
to  form  the  basis  of  a  new  contract  to  pay   ratable 
freight. 

Marine  Ins.  Co.  v.  United  Ins.  Co.,     (186)    728 

14.  The  acceptance  of  the  net  proceeds  of  the  cargo, 
by  the  insurers,  after  an  abandonment,  forms  no 
ground  for  a  claim  of  freight  against  them.    The 
insurers  on  the  cargo  have  nothing  to  do  with  the 
freight. 

Id.  (lh.)    722 

15.  Where  the  insured  claimed  for  a  total  loss  of  a 
vessel,  and  30  days  previous  to  the  commencement 
of  the  suit  exhibited  the  protest  of  the  captain,  to 
prove  the  loss;  but  not  the  register  or  other  proof  of 
interest,  to  the  insurers,  who  made  no  objection  to 
the  sufficiency  of  the  proof,  but  refused  to  pay  .sole- 
ly on  the  ground  of  a  deviation :  it  was  held  that 
this  was  an  admission  of  the  plaintiffs'  interest,  or,at 
least,  a  waiver  of  the  necessity  of  producing  proof 
of  it. 

Vos&  Lightbournev.  Robinson,  (192)  725 
18.  A  vessel  was  insured  "at  and  from  Port  Plata, 
St.  Domingo,  to  New  York,"  and  in  going  from  Port 
Plata  to  Susua,  which  is  in  the  district  bearing  the 
name  of  Port  Plata,  and  about  18  miles  east  of  the 
port,  in  order  to  take  in  a  cargo  of  magohany,  she 
was  driven  into  the  road  or  bay  of  Isabella,  in  the 
same  district,  and  there  lost.  She  had  a  permit  from 
the  custom-house  at  Port  Plata,  to  go  to  Susua,  to 
obtain  her  cargo,  and  would  have  been  obliged  to 
return  to  Port  Plata  to  pay  the  duties,  and  obtain  a 
clearance,  such  being  the  usual  course  of  the  trade 
there.  The  custom-house  and  port  of  entry  are 
confined  to  the  particular  place  called  Port  Plata, 
and  the  district,  for  the  purpose  of  revenue,  which 
bears  that  name,  extends  nearly  a  hundred  miles 
along  the  coast  of  St.  Domingo.  Port  Plata  is  a  safe 
harbor,  but  Susua  and  Isabella  are  open  roads  and 
dangerous  while  particular  winds  prevail.  It  was 
held  that  Port  Plata  proper,  and  the  district  of  Port 
Plata,  were  different  objects,  and  the  perils  distinct; 
and  that  going  from  Port  Plata  to  Susua  was  a 
deviation ;  and  nothing  but  a  clear,  well-settled 
and  well-understood  usage  of  trade,  would  be  suffi- 
cient to  include  both  objects,  under  the  simple 
name  of  Port  Plata. 

Id.  (Ib.)    725 

17.  A  policy  of  insurance  contained  a  clause,  that 
the  insurers  took  no  riak  Of  blockaded  ports.  It  was 
held,  that  If  there  was  a  blockade  in  fact,  whether 
the  capture  on  that  account  was  legal  and  just, 
or  not,  it  came  within  the  exception  in  the  policy 
of  the  risks  of  blockaded  ports. 

Rcukliff  v.  United.  In*.  Ct>.,  (277)    763 

18.  Where  the  sentence   of  condemnation  is  di- 
rectly on    the    ground    of  a  breach  of    blockade 
de  factti,  it  is  pn//ia  far.ie  evidence  of  the  fact  of 
such  blockade ;   and    it   is   not  enough    that   the 
Jury    have   doubts    as   to    the   existence    of    the 
blockade  at  the  time  of  the  capture,  to  authori/^ 
them  to  find  a  verdict  for  the  plaintiff.    St.   Lucar 
was,  in  fact,  blockaded  on  the  27th  January,  1HOH. 

Id.  (Hi.)     702 
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1.  Where  a  vessel,  insured  from    New   York  to 
Bordeaux,  after  being  out  about  30  days,  was  with- 
out firewood,  and  oil  or  candles,  so  that  for  want  of 
the  necessary  light  she  was  9bliged  to  slacken  sail, 
at  night,  and  was  retarded  in  her  voyage ;  it  was 
held  that  she  was  not   seaworthy,    though   it  ap- 
peared that  she  was  supplied  with  4  gallons  of  oil 
when  she  left  New  York. 

Fontaine  v.  PJuenix  Ins.  Co.,  (58)    934 

2.  A  master,  who  was  also  part  owner  of  a  ship, 
made  a  compromise  with  the  captors,  bona  Me,  and 
for  the  best  interest  of  all  concerned,  by  which  the 
captors  agreed  to  pay  him  a  certain  sum  for  the 
vessel  and  cargo,  on  his  relinquishing  all  further 
claim.    In  an  action  by  the  master,  on  a  policy  of 
insurance  on  his  interest,  as  part  owner  in  the  ves- 
sel, it  was  held  that  the  compromise  being  prudent- 
ly and  honestly  made,  while  he  acted,  ex  necessitate 
in  his  character  as  master,  for  the  benefit  of  all 
concerned,  it  affected  his  interest  in  no  other  man- 
ner than  it  did  the  interest  of  the  other  owners,  and 
that  his  rights,  as  owner,  under  the  policy  of  insur- 
ance, were  the  same,  and  stood  on  the  same  ground, 
as  those  of  the  other  owners ;  and  that  he  was,  there- 
fore, entitled  to  recover  for  a  total  loss. 

WaddeU  v.  Col.  Ins.  Co.,  (61)    935 

3.  Goods  were  insured  from  New  York  to  Tonnin- 
gen,  and  the   insurance   was  expressed   to  be  on 
"coffee,  valued  at 25  cents  per  pound,"  and  there 
was  the  usual  clause  as  to  prior  insurance.    A  prior 
open  policy  of  insurance  had  been  effected  in  Lon- 
don, on  the  cargo  of  the  same  ship,  generally,  con- 
sisting  of   coffee,  pepper,  sugar  and  wood.    The 
vessel  was  wrecked  on  the  coast  of  Holland,  and 
totally  lost,  with  her  cargo,  a  small  part  only  being 
saved.    In  an  action  on  the  second  policy,  it  was 
held  that  that  part  of  the  cargo,  being  pepper,  &c., 
not  insured  by  the  second  policy,  estimated  at  the 
first  cost,  without  deducting  the  drawback,  was  to 
be  deducted  from  the  sum  insured  on  the  first  policy, 
including  the  premium  ;  and  the  residue  was  to  be 
applied  to  the  coffee,  at  its  prime  cost  and  charges, 
including  the  drawback ;  and  the  coffee  remaining 
uncovered  by  the  first  policy,  estimated  at  25  cents 
per  pound,  and  adding  the  difference  between  the 
first  cost  and  the  valuation,  on  the  quantity  covered 
by  the  first  policy,  together  with  the  premium  of 
insurance,  on  the  second   policy,  constituted  the 
amount   of  interest,    to  be  covered  by  the  second 
policy. 

Minturn  v.  Col.  Ins.  Co.,  (75    941 

4.  In  calculating  the  amount  of  loss  on  the  cargo, 
on  an  open  policy  of  insurance,  the  goods  are  to  be 
estimated  at  prime  cost  and  charges,  without  de- 
ducting the  drawback. 

Id.  (Ib.)    941 

5.  One  quarter  of  the  ship  Radius,  valued  at  the 
suminsured.85,500,and  her  cargo, were  insured  from 
New  York  to  St.  Sebastians;  the  insured  were  not 
to  abandon,  if  captured  or  detained,  until  six  months 
after  notice  given  of  the  capture,  &c.    Being  off  St. 
Antonio,  about  3  leagues  distant,  they  took  a  pilot 
for  St.  Sebastians,  but  being  informed  that  a  vessel 
which  had  been  and  was  then  following  them  was  a 
British  cruiser,  which  had  taken  several  American 
vessels  bound  to  St.  Sebastians,  and  the  wind  being 
light  and  unfavorable,  the  master,  with  the  advice 
of  the  pilot,  put  into  St.  Antonio,  for  fear  of  capt- 
ure and  detention,  with  intent  to  proceed  with  the 
first  fair  wind  to  St.  Sebastians.    On  arriving  at  St. 
Antonio,  the  Radius  and  her  cargo  wen;  seized  by 
the  officers  of  the  government  there,  acting  under 
the  orders  of  the  French  emperor;  on  the  12th  Jan- 
uary, 1810,  the  ship's  register,  roll  of  her  crew,  and 
other   papers,  were  taken  from  the    master,    and 
never  returned  ;  the  cargo  was  taken  out  and  sent 
to  Bayonne,  and  the  vessel  detained  until  the  8th 
July,  1H10,  when  St.  Antonio  having  been  taken  by 
the  English  and  Spaniards,  the  Itadius  wan  taken  by 
an   English  frigate  and    carried  to  (,'oruiuia,  and 
there  detained  by  the  English  and  Spaniards,  until 
UOth  October,  1810,  when  she  was  given  up,  on  pay- 
ment of  salvage,  and  permitted  to  return  to  New 
York  in  ballast,  but  not  to  proceed  to  St.  Sebastians ; 
and  the  master,  to  pay  the  salvage,  and   necessary 
expenses,  borrowed  money  on   bottomry,   and  tho 
ship  arrived  at  New  York  the  9th  Noveml>er,  1810. 
On  the  1st  May,  the  insured  gave  notice-  of  the  capt- 
ure to  the  insurers,  and  on  the  1st    \oveml>er,    1K10, 
gave  notice  of  abandonment,  and  on  the  7th  Novem- 
ber, gave  proof  of  interest  and  loss,  and  demanded 
payment  for  a  total  loss.  It  was  held  that  the  going 
Into  St.  Antonio  WUH  justifiable,  and  not  a  deviation; 
and  that  the  insured  were  entitled  to  recover  for  a 
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total  loss  for  the  whole  sum  Insured ;  the  ship  not 
having  been  so  recovered  as  to  be  in  a  legal  ca- 
pacity to  prosecute  her  voyage,  and  the  valuation 
being  applicable  to  the  interest  insured,  and  not  to 
the  whole  ship. 

Post  v.  Phoenix  Ins.  Co.,  (79)    943 

6.  A  vessel  was  insured  from   New   York  "  to 
the  port  of  Sisal,  in  the  Province  of  Yucatan,  with 
liberty  to  proceed  to  one  other  port  in  that  province, 
not  to  the  southward  of  Laguna  de  Terminas,  nor 
to  the  eastward  of  Cape  Catoche,  and  back  to  New 
York."    After  going  to  Sisal,  the  vessel  proceed  to 
Silam,  to  take  in  a  cargo  of  mahogany,  and  anchor- 
ed about  8  miles  from  the  shore,  in  the  open  sea, 
there  being  no  harbor,  and  was  driven  on  shore  in  a 
gale  of  wind.    Sisal,  Silam,  and  other  places  on  that 
coast,  though  called  ports,  are  merely  open  roads, 
there  being  no  harbors  there ;  and  vessels  lie  at 
anchor  several  miles  from  the  shore,  and  land  and 
take  in  their  cargoes  by  the  aid  of  boats ;  and  the 
custom-house  is  at  Merida,  an  inland  town,  a  cus- 
tom-house officer  only  being  stationed  at  the  places 
on  the  shore.    It  was  held  that  the  word     port" 
used  in  the  policy,  must  be  taken  in  reference  to 
the  subject  matter;  and  though  generally  meaning  a 
harbor,  yet  when  applied  to  Sisal,   and  the  other 
trading  places  on  the  coast  of  Yucatan,   it  meant 
only  a  road  or  anchorage  place,  for  the  purpose  of 
unloading  and  loading  cargoes.    And  that  the  in- 
sured was  not  bound  to  inform  the  insurers  of  these 
facts,  as  they  must  be  presumed  to  know  the  nature 
and  situation  of  the  places  to  which  the  contract  of 
insurance  relates ;  the  topography  of   the  places 
mentioned  in  the  policy  being  matter  of  general 
knowledge,  with  which  every  underwriter  takes 
upon  himself  to  be  acquainted. 

De  Lnnguemere  v.  N.  Y.  Firemen  Ins. 
Co.,  (120)    961 

7.  Insurance  on  a  vessel  "at  and  from  the  last 
port  of  lading  in  the  Province  of  Yucatan,  to  New 
York."    The  vessel  while  taking   in  her  cargo  at 
Augostura,  in  the  Province  of  Yucata,  which    is 
an  open  road,  was  driven  on  shore,  by  a  storm,  and 
lost.    It  was  held  that  the  term  "  port"  must  be  un- 
derstood in  reference  to  Ihe  voyage  described  in  the 
policy ;  and  there  being  no  regular  ports  or  har- 
bors in  the  Province  of  Yucatan,  that  Augostura 
and  such  places  are  there  called  ports ;  and  in  refer- 
ence to  the  contract,  are  to  be  considered  as  so  un- 
d  erstood  by  the  parties,  and  the  insured  were,  there- 
fore, entitled  to  recover  for  a  total  loss. 

DeLonguemere  v.  Firemen  Ins.  Co.,    (126)    964 

8.  Insurance  on  freight  "  valued  at  the  sum  in- 
sured, carried  or  not  carried."    A  part  only  of  the 
cargo  was  on  board  when  the  vessel  was  driven  on 
shore  and  lost  in  a  gale  of  wind.    It  was  held  that 
the  insured  was  entitled   to  recover  for  a  total 
loss. 

De  Longuemere  v.  Phcenix.  Ins.  Co.,  (127)    964 

9.  A  detention  of  a  vessel  under  the  embargo  of 
the  United  States  is  a  justifiable  cause  of  abandon- 
ment. 

Ogden  v.  Firemen  Ins.  Co.,  (177)    987 

10.  After  an  abandonment  for  a  total  loss,  if  a  sale 
of  the  subject  insured  becomes  necessary  or  expe- 
dient, the  insured  cannot  purchase  it  on  his  own  ac- 
count,  without  a   waiver   of  the  abandonment, 
though  he  has  given  notice  to  the  insurer  of  the 
time  and  place  of  sale. 

Id.  (75.)    987 

11.  Policy  of  insurance  on  freight  valued  at  $2,- 
000.    The  whole  of  the  cargo  was  ready  to  be  ship- 
ped, and  u  part  actually   was  shipped  on  board, 
when  the  storm  arose  by  which  the  ship  was  lost.  It 
was  held  the  insured  were  entitled  to  recover  for  a 
total  loss,  according  to  the  valuation. 

De  Longuemere  v.  Firemen  Ins.  Co.,  (201)    998 

12.  Policy  of  insurance  on  a  cargo,  to  wit.  sugar, 
mace  and   logwood,   the   quantity  of  each  being 
specified,   and  separately   valued.     More  than   a 
moiety  of  the  sugar  having  become  damaged  by  the 
perils  of  the  sea,  the  insured  abandoned  the  whole 
of  the  sugar,  and  claimed  payment  for  a  total  loss 
of  the  same.    It  was  held  that  if  different  sorts  of 
goods  are  specified,  and  separately  valued  in  the 
same  policy,  the  insured  may  abandon  any  one  sort 
of  artice  in  case  of  loss,  and  retain  the  rest,  in  the 
same  manner  as  if  the  different  articles  were  in- 
sured by  different  policies. 

Deidericka  v.  Commercial  Ins.  Co.,   (234)    1O18 

13.  In  a  policy  of  insurance  on  goods  from  Mar- 
seilles to  New  York,  after  the  printed  words  "  the 
said  goods  or  merchandises  are  valued  at,"  the  fol- 
lowing  words    were   written :    "  eighteen   francs, 
valued  at  4  dollars  and  44  cents."    It  was  held  to  be 
an  open  policy,  and  that  the  premium  was  to  be 
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added  to  the  prime  cost  of  the  goods,  in  estimating 
the  amount  of  loss. 

Ogden  v.  Col.  Ins.  Co.,  (273)    1O29 

14.  where  a  policy  of  insurance  contained  a  clause 
warranting  not  to  abandon  in  case  of  capture  or  de- 
tention, until  six  months  after  notice  thereof  to  the 
insurers:  and  the  vessel  was   condemned   in  less 
than  a  month  after  her  capture,  it  was  held  that 
the  insured  had  a  right  to  abandon  immediately  af- 
ter condemnation  :  the  warranty  being  confined  to 
the  cases  of  capture  or  detention  only. 

Id.  (Ib.)    1029 

15.  A  policy  of  insurance  on  goods  from  Philadel- 
phia to   St.   Sebastians  contained  the  following 
clause :  "  warranted  not  to  abandon  if  detained  or 
captured,  if  the  property  is  released  in  six  months 
after  notice  to  insurers,  no  risk  in  port  taken  but 
sea  risk."  The  vessel,  when  about  two  leagues  from 
land,  and  about  four  leagues  from  St.  Sebastians, 
was  boarded  by  an  armed  launch,  and  a  prize-mas- 
ter and  eight  men  put  on  board,  who  took  the  ves- 
sel into  Port  Passage,  where  she  was  compelled  to 
perform    quarantine   for   eight   days,     wnen    her 
hatches  were  sealed  by  the  French  consul,  and  the 
master  and  supercargo  ordered  to  St.  Sebastians ; 
and  some  time  after  a  French  pilot  and  crew  were 
put  on  board  and  the  vessel  sent  to  Bayonne ;  where 
the  cargo  was  sequestered  and  afterwards  landed  by 
order  of  the  French  government  and  put  in  the 
public  stores-    This  was  held  to  be  a  total  loss  by 
capture,  and  not  by  seizure  ip  port. 

Duval  v.  Commercial  Ins.  Co.,  (278)    1O31 

16.  In  an  action  on  a  policy  of  insurance,  a  survey 
of  a  ship,  as  to  her  seaworthiness,   is  an  ex-parte 
document  and  not  evidence  in  chief,  on  the  part  of 
the  plaintiff,  unless  called  for  by  the  defendant. 

Saltus  v.  Commercial  Ins.  Co.,  (487)    1188 

17.  Where  a  vessel  during  her  voyage  puts  into  a 
port  of  necessity,  and  is  repaired,  and  afterwards 
proceeds  on  her  voyage,  and  is  totally  lost,  the  in- 
sured is  entitled  to  recover  the  partial  loss  arising 
from  the  repairs,  and  general  average  consequent 
thereon,  in  addition  to  the  total  loss. 

Id.  (Ib.)    1128 

INTEREST-6. 

1.  No  interest  can  be  recovered  on  an  open  running 
account  between  parties,  and  when  there  are  no 
circumstances  from  which  an  agreement  to  allow 
interest  can  be  inferred. 

Newell  v.  Griswold,  (45)    47 

2.  Where  execution  is  issued  in  any  action,  except 
in  debt  for  a  penalty,  the  plaintiff  cannot  levy  the 
interest  which  nas  accrued  since  the  judgment ;  but 
the  amount  only  of  the  judgment. 

Watsonv.  Flitter,  (283)    126 

INTEREST— 7. 

See  Covenant,  4. 

INTEREST-8. 

In  an  action  of  trespass,  for  taking  the  goods  of  the 
plaintiff,  as  well  as  in  trover,  the  jury,  in  their  dis- 
cretion, may  allow,  besides  the  value  of  the  goods 
at  the  time  of  the  trespass,  interest  on  the  amount 
from  that  time  to  the  judgment,  by  way  of  dam- 


Ttedls  v.  Guernsey, 
See  Master  of  Ship. 
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INTEREST-9. 

Interest  is  recoverable  against  a  person  intrusted 
with  the  collection  of  money,  who  retains  and  con- 
verts it  to  his  own  use,  from  the  time  when  the  same 
ought  to  have  been  paid  over. 

People  v.  Gasherie,  (71)    673 

INTERROGATORIES— 6. 
See  Chancery,  17. 

ISSUE— 6. 
See  Repleader. 


JAILER— 8. 

It  seems  that  a  special  action  on  the  case  will  not 
lie  against  a  jailer,  at  the  suit  of  the  sheriff  for  a 
negligent  escape ;  but  that  the  jailer  is  answerable 
to  the  sheriff  only  in  an  action  of  assumpsit,  on  his 
implied  undertaking  to  serve  the  sheriff  with  dili- 
gence and  fidelity. 

Kain  et  al.  v.  Ostrander,  (207)    516 

JAIL  LIBERTIES-6. 

The  limits  or  liberties  of  the  jail  are  considered  as 
an  extension  of  the  walls  of  the  prison.  A  return 
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within  the  limits  is  the  same  as  a  return  within  the 
jail. 

Peters  &  Oedney  v.  Henry,  (121)    72 

See  Sheriff. 

JAIL  LIBERTIES— 7. 

1  In  an  action  brought  by  a  sheriff,  on  a  bond 
taken  for  his  security,  on  granting  the  liberties  of 
the  jail  to  a  prisoner  on  execution,  against  the 
sureties,  the  record  of  a  judgment  of  recovery 
against  the  sheriff  for  an  escape  of  the  prisoner,  is 
conclusive  evidence  for  the  plaintiff. 

Kip  v.  Brigham  et  al.,  (168)    285 

2.  And  where  a  verdict  was  recovered  against 
the  sheriff,  for  the  escape  of  a  prisoner,  who  had 
given  security  for  the  liberties  of  the  jail,  it  was 
held  that  the  posted  was  evidence,  without  the  judg- 
ment (in  an  action  by  the  sheriff  on  the  bond),  to 
prove  the  recovery  and  actual  damage,  at  least, 
if  not  the  escape. 

Id.  (-Ib.)    285 

3.  The  sheriff  is  entitled  to  recover  against  the 
sureties  on  the  bond,  for  the  jail  liberties,  not  only 
the  amount  of  the  debt  and  costs  in  the  original 
suit,  but  also  the  costd  of  defending  the  suit  against 
him  for  the  escape. 

Id.  (Ib.)    285 

4.  A  person  who  has  given  security  for  the  liberties 
of  the  jail  is  bound,  at  his  peril,  and  at  the  risk  of 
his   sureties,    to   keep    within   the   liberties;   and 
though  the  limits  established  by  the  Court  of  Com- 
mon Pleas  are  in  any  part  vague  and  indefinite,  it  is 
the  duty  of  the  prisoner  to  keep  in  places  clearly 
denned,  and  within  the  limits ;  for  he  is  bound  to 
know  and  observe  the  limits.    It  is  not  the  duty  of 
the  sheriff  to  ascertain  the  liberties ;  but  he  is  re- 
quired to  let  the  prisoner  on  execution  go  at  large 
within  the  liberties,  when  established  by  the  Court 
of  Common  Pleas. 

Id.  (Ib.)    285 

5.  Where  the  bounds  of  the  liberties  of  the  jail  were 
marked  by  no  visible  monuments,  and  the  survey 
of  them,  as  appointed  by  the  Court  of  Common 
Pleas,  was,  in  some  parts,  vague  and  uncertain,  and 
a  prisoner,  who  had  given  bond  to  the  sheriff  for  the 
liberties,    without  intending  to  go  beyond  them, 
went  into  a  house  within  the  reputed  limits,  but 
which  proved  not  to  be  within  the  acknowledged  ac- 
tual liberties,  and  returned  within  the  actual  liber- 
ties before  suit  brought ;  it  was  held  that  this  being 
an  inadvertent  and  involuntary  escape,  and  a  re- 
turn before  suit  brought,  the  sheriff  was  not  liable 
for  an  escape. 

BalUm  v.  Kip,  (175)    288 

6.  Do  not  the  reputed  liberties,  in  such  a  case,  af- 
ford the  best  evidence  of  the  actual  liberties  of  the 
jail? 

Id.  (Ib.)    288 

See  Sheriff. 

JAIL  LIBERTIES— 8. 

1.  Where  the  penalty  of  a  bond  for  the  jail  liberties 
was  taken  for  more  tnan  double  the  debt  and  costs 
for  which  the  prisoner  was  committed;  but  the  ex- 
cess consisted  of  officer's  fees  on  the  execution ; 
this  was  held  a  good  bond  within  the  statute. 

Smith  et  cu.  v.  Jansen,  (111)    484 

2.  In  an  action  of  debt  on  such  bond, the  suggestion 
of  the  breach  generally,  in  the  words  of  the  condi- 
tion is  sufficient,  without  alleging  the  particular 
damages. 

Id.  (Ib.)    484 

3.  Where  a  defendant  had  been  surrendered  by  his 
bail,  and  was  permitted  by  the  sheriff  to  go  at  large 
within  the  liberties  of  the  jail,  on  giving  security 
by  bond,  according  to  the  statute,  and  a  ca.  sa.  at 
the  suit  of  the  plaintiff  was  afterwards  delivered  to 
the  sheriff,  who  did  not  take  a  new  bond,  and  the 
defendant,  on  the  next  day,  went  beyond  the  liber- 
ties; it  was  held,  in  an  action  for  an  escape,  on  the 
execution,  that  the  mere  delivery  of  the  ca.  «a.  was 
not  (two  facto,  et  eo  itwtanti,  an  arrest,  so  as  to  place 
the  defendant  in  custody  on  the  execution,  and 
that  the  sheriff  was  not  liable. 

Tracy  et  al.  v.  WMpjtlf,  (379)    576 

See  Pleadings,  6,  7. 

JAIL  LIBERTIES-*. 
See  Sheriff,  1,  2, 12,  13, 14, 

JAIL  LIBERTIES-10. 
1.  By  the  Act  Relative  to  Jails  (BOSS.  24.  ch.  91), 
passed  30th  March.  1801,  the  liberties  arc-  merely  an 
extension  of  the  walls  of  the  prison  ;  and  if  a  pris- 
oner, who  has  given  to  the  sheriff  a  iKinrl  for  the 
liberties,  voluntarily  goes  beyond  the  limits,  his 
bond  is  forfeited,  and  the  sheriff  may  retake  him 
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on  fresh  pursuit,  and  recommit  him  to  close  cus- 
tody, or  bring  an  action  on  the  bond. 

Jansen  v.  Hilton  (in  error),  (549)    1147 

2.  And   where   such   prisoner   goes   beyond  the 
liberties,  without   the  privity  or  consent   of   the 
sheriff,  and  an  action  is  brought  against  the  sheriff 
for  an  escape,  he  may  plead  a  recaption  on  fresh 
pursuit,  or  voluntary  return  before  suit  brought, 
In  bar  of  the  action,  in  the  same  manner  as  if  there 
had  been  no  liberties  established,  and  the  escape  had 
been  from  the  walls  of  the  prison ;  the  duty  of  the 
sheriff  as  to  escapes,  and  his  defense  of  recaption 
and  voluntary  return  before  suit  brought,  remain- 
ing the  same  as  before  the  Statute  relative  to  jail 
liberties ;  and  before  the  Act  of  the  5th  April,  1810. 
(Sess.  35,  ch.  187.) 

Id.  (Ib)    1147 

3.  The  Statute  relative  to  jail  liberties  have  not 
altered  the  common  law  as  to  the  liability  of  sheriffs 
for  escapes,  nor  taken  away  the  common  law  right 
as  to  a  fresh  pursuit  and  recaption  ;  and  if  a  prisoner 
goes  beyond  the  liberties,  without  the  privity  or 
assent  of  the  sheriff,  to  an  action  against  him  for 
an  escape,  he  may  plead  recaption,  or  voluntary 
return  before  suit  brought,  as  he  might  do  in  an 
action  for  a  negligent  escape,  at  common  law ;  and 
this  was  the  true  construction  of  those  Statutes  be- 
fore the  passing  of  the  Act  of  the  5th  of  April,  1810. 
(Sess.  33,  ch.  187.) 

Barry  v.  Mandell  (in  error),  (563)    1153 

4.  The  bonds  given  to  sheriffs  for  the  liberties,  are 
for  his  indemnity  only ;  and  neither  the  sheriff  nor 
his  assignee  (in  case  of  an  assignment  by  virtue  of 
the  Act  of  the  28th  of  March,  1809,  scss.  32,  ch.  148) 
can  recover  on  such  bond,  without  showing  he  is 
injured  or  damnified ;  and  to  an  action  on  such 
bond  by  the  sheriff  or  his  assignee,  it  is  a  good  plea 
in  bar,  that  the  prisoner  voluntarily  returned  be- 
fore suit  brought. 

Id.  (Ib.)    1153 

5.  But  even  if  this  construction  of  the  Act  of  the 
28th  of  March,  1809,  is  not  well  founded,  yet  the  Act 
of  the  5th  of  April,  1810,  is  so  far  a  virtual  repeal  of 
the  provisions  of  former  Acts ;  for  the  recaption  on 
fresh  pursuit,  or  voluntary  return  before  action 
brought,  being  a  good  defense  to  the  sheriff,  in  an 
action  against  him  for  the  escape,  it  is  equally  a 
good  defense  to  the  prisoner  and  his  bail,  in  a  suit 
against  them  by  the  sheriff  or  his  assignee,  on  the 
bond. 

Id.  (Ib.)    1153 

General  Rule,  see  128. 

JEOFAILS— 10. 
See  Practice,  4. 

JOINT  DEBTORS-6. 

Where  A  sued  B  and  C  as  joint  debtors,  and  C 
was  returned  on  the  writ  taken,  and  B  not  found ; 
and  A  proceeded  according  to  the  Statute  (24  sess., 
ch.  90,  sec.  13),  and  obtained  judgment  against  both 
defendants,  and  then  brought  an  action  of  debt  on 
the  judgment  against  B,  as  impleaded  with  C,  to 
which  B  pleaded  that  he  was  not  arrested  on  the 
former  suit,  &c,  it  was  held,  on  demurrer,  that  the 
plea  was  bad,  and  that  the  first  judgment  being 
regular,  an  action  of  debt  would  lie  upon  it  against 
B ;  but  as  to  what  defense  B  could  set  up  in  such 
action,  qucere. 

Bank  of  Columbia  v.  Stilte,  (98)    65 

JUDGE-8. 

A  judge  is  not  liable  to  arrest  by  process  issuing 
out  of  his  own  court,  but  must  be  proceeded  against 
by  bill. 

In  re  W.  Livingston,  (351)    505 

JUDGE.-9. 

See  Courts  of  Record. 

JUDGMENT-8. 

1.  Judgment  having  been  obtained  against  the 
defendant  on  a  bond,  payable  by  installments,  mi 
execution  was  issued  to  collect  the  amount  due  on 
the  first  installment,  and  the  sheriff  sold  n  tract  of 
land  of  the  defendant's,  worth  87,000,  which  was 
purchased  by  A  for  gl.ftTO,  as  the  highest  bidder. 
Another  execution  was  afterwards  Issued  to  collect 
the  amount  due  on  the  second  installment,  and  the 
same  tract  of  land  was  again  taken  by  the  sheriff, 
and  advertised  for  sale.  A,  the  purchaser  under 
the  first  salt1,  applied  to  the  court,  on  affidavit,  to 
stay  all  further  sale  of  the  land  :  but  the  court  re- 
fused to  interfere,  saying  the  party  who  has  title 
must  bo  left  to  his  legal  remedy. 

Heuvnn  v.  Deygert,  (333)    558 
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2.  But  it 'seems  that  the  land  In  question  in  the 
hands  of  the  purchaser  under  the  first  sale,  is  no 
longer  bound  by  the  judgment ;  it  being  presumed 
that  the  land  sold  for  its  value,  and  the  purchase  is 
to  be  considered  as  absolute,  in  regard  to  the  lien  or 
judgment;  that  the  proper  course  in  all  sales  of 
real  and  personal  property  is  to  sell  so  much  of  the 
property  charged  as  will  probably  satisfy  the  exe- 
cution, and  which  can  conveniently  and  reasonably 
be  sold  separately. 

Newton  v.  Deygvrt,  (333)    558 

3.  When  two  judgments   in  favor   of   different 
plaintiffs  against  the  same  defendant,  were   tiled 
and  docketed  on  the  s.inu-  day,  and  one  of  them 
took  out  a  ft.  fa.  and  had  the  lands  of  the  defendant 
seized  and  advertised  for  sale,  by  the  sheriff,  three 
weeks  before  the  execution  on  the  other  judgment 
was<  delivered,  and  the  sheriff  afterwards  sold  the 
land  under  the  advertisement ;  it  was  held  that  the 
first  ji.  fa.,  having  been  begun  to  be  executed  be- 
fore the  second  was  delivered  to  the  sheriff,  had 
gained  a  priority,  as  to  the  time  of  sale,  which 
could  not  be  defeated  by  the  second  execution. 

Adams  v.  I>j/er,  (347)    564 

4.  Whether  the  court  will  inquire  into  parts  of 
a  day,  or  receive  affidavits  of  the  exact  time  of  fil- 
ing different  judgments  on  the  same  day.  so  as  to 
determine  the  priority  of  the  lien.   Dubitatur. 

Id.  (lb.)    564 

5.  Whether  the  clerks  ought  not  to  mark  the  ex- 
act time  or  hour  of  filing  judgments.    Qufvre. 

Id.  (lb.)    564 

JUDGMENT— 10. 
See  Practice,  9. 

JUDGMENT  BOND-7. 
See  Sheriff,  16. 

JURORS— 6. 

Aliens,  though  freeholders  and  inhabitants  of  the 
town,  are  not  qualified  to  serve  as  jurors  in  a  jus- 
tice's court,  as  they  are  not  "good  and  lawful 
men,"  within  the  meaning  of  the  Act. 

Burst  v.  Becker,  (332)    143 

See  Verdict. 

JUROR-8. 

Where  a  juror  summoned  in  a  cause  before  a 
justice,  had  said  "  that  if  the  reports  of  the  neigh- 
bors were  correct,  the  defendant  was  wrong  and 
the  plaintiff  was  right,"  this  was  held  not  to  be 
a  sufficient  objection  to  his  being  sworn  and  im- 
paneled. 

Durell  v.  Mosher,  (445)    599 

JURY— 7. 

1.  After  a  jury  have  retired  to  consider  of  their 
verdict,  they  may  return  into  court,  and  hear  evi- 
dence as  to  any  matter  about   which  they  have 
doubts. 

Blackley  v.  Sheldon,  (32)    239 

2.  The  court  may  send  a  jury  back  to  reconsider 
their  verdict  before  it  is  recorded,  if  there  is  any 
mistake. 

Id.  (Ib.)    239 

3.  After  a  verdict  is  pronounced  in  court,  the 
jury  may  alter  it,  before  it  is  received  or  recorded. 

Id.  (lb.)    239 

4.  After  a  verdict  is  received,  the  jurors  may  be 
polled,  and  either  of  them  may  disagree  to  the  ver- 
dict. 

Id.  ,          (Ib.)    239 

See  Verdict. 

JURY— 9. 
See  Practice,  22. 

A  challenge  lies  to  the  array  for  any  partiality  or 
default,  in  the  clerk,  in  selecting  and  arraying  the 
panel  of  the  jury. 

Gardner  v.  Turner,  (260)    754 

JUSTICE'S   COURT— 6. 

1.  In  an  action  before  a  justice  of  the  peace,  the 
party  in  whose  favor  the  judgment  has  been  ren- 
dered may  bring  a  certiorari,  it  the  justice,  by  erro- 
neously  rejecting  evidence,  has  diminished  the 
amount  which  the  party  would  otherwise  have  been 
entitled  to  recover. 

Bit#ell  v.  Marshall,  (100)    65 

2.  A  justice  cannot  enter  a  judgment  by  confession 
against  a  party  on  a  written  request,  on  his  own 
knowledge  that  such  writing  was  the  handwriting 
of  the  party,  and  without  any  process  or  further 
proof. 

Martin  et  al.  v.  Moss  etal.,  (126)    74 

3.  A  brought  an  action  of  trespass  against  B,  in  a 
justice's  court,  for  cutting  down  wood  on  the  land 
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of  A  and  making  it  into  coal ;  and  the  value  of  the 
timber  cut  down,  and  a  counter-demand  of  B  for 
the  coals  left  on  the  land  of  A,  were  submitted  to 
ihe  jury,  who  found  a  verdict  for  the  plaintiff.  B 
afterwards  brought  an  action  of  trover  against  A, 
for  the  coal  still  remaining  on  the  land  of  A,  and 
the  question  was  again  submitted  to  a  jury  ;  it  was 
held  that  the  question  as  to  the  coal,  having  been 
submitted  to  the  jury  in  a  former  suit,  it  was  a  con- 
clusive bur  to  the  second  suit. 

Curtis  v.  Groat,  (168)  88 

4.  Aliens,  though  freeholders,  and  inhabitants  of 
the  town,  are  not  qualified  to  serve  Us  jurors,  in 
suits  before  justices  of  the  peace,  as  they  are  not 
"good  and  lawful  men,"  within  the  meaning  of  the 
act. 

Burst  v.  Beecker,  (332)    143 

JUSTICE'S  COURT— 7. 

1.  In  an  action   before  a  justice  of  the  peace, 
where   the    cause  is  adjourned  at  the  request  of 
the  defendant,  and  security  taken  for  his  appear- 
ance    at    the  time :  such    security    must    be  by 
recognizance,  taken  by  the  justice,  or  a  writing 
signed  by  the  bail,  otherwise  the  undertaking  is 
within  the  Statute  of  Frauds,  and  the^bail  cannot  be 
made  liable. 

M'Nutt  v.  Johnson,  (18)    234 

2.  The  contents  of  a  certwrari  cannot  be  proved 
by  parol,  but  the  original  or  a  sworn  copy  of  it 
must  be  produced. 

Brewer  v.  Taggart,  (19)    235 

3.  In  an  action  of  axsumpsit  before  a  justice  of  the 
peace,  for  staves  sold  and  delivered,  the  defendant 
pleaded  a  former  action  of  trespass  brought  by  the 
same  plaintiff  for  the  same  staves  against  the  de- 
fendant, in  which  there  was  a  verdict  and  judgment 
for  the  defendant.    It  was  held  that  the  judgment 
in  the  action  of  trespass  for  the  same  goods,  was  a 
bar  to  an  action  of  assumpsit  for  the  same  cause. 

Rice  v.  King,  (20)    235 

4.  In  an  action  bef  ore  a  justice  of  the  peace,  a  plea 
of  a  former  action  and  trial  between  the  same  par- 
ties, in  which  the  present  plaintiff  set  off  his   de- 
mand, is  not  good,  if  the  money  on  which  the  de- 
mand  was  founded,   was   not  then  due ;  and  the 
set-off,  for  that  reason,  rejected. 

Bull  v.  Hopkins,  (22)    236 

5.  A  sued   B  in  an  action  of  trespass,  and  also 
in  OSStemp&tt.  and  the  process  in  both  suits  was  re- 
turnable at  the  same  time  and  place,  and  the  action 
of  trespass  was  first  called  on,  and  issue  joined,  and 
the  cause  adjourned  to  a  future  day :  and  immedi- 
ately after,  the  action  of  amsumpsit  was  called  on, 
and  the  defendant  pleadedimatter  by  way  of  set-off, 
which  was  rejected  by  the  justice,  on  the  ground 
that  it  ought  to  have  been  pleaded  in  the  first  suit ; 
but  it  was  afterwards  allowed  to  be  set  off  at  the 
trial  of  the  action  of  trespass.     It  was  held  that 
the  set-off  ought  to  have  been  allowed  in  the  ac- 
tion of  cumanottt,  and  the  judgment  below  was  re- 
versed. 

Allen  v.  Horton,  (23)    236 

6.  In  an  action  before  a  justice,  on  a  promise  of  the 
defendant  to  pay  the  plaintiff  a  sum  of  money 
owing  to  the  plaintiff  by  the  son  of  the  defendant, 
the  only  evidence  was  that  the  defendant  had  said 
that  he  would  pay  to  the  plaintiff  the  money  which 
his  son  owed  the  plaintiff.  No  objection  being  made 
to  the  evidence,  the  plaintiff  recovered.  It  was  held 
that  the  promise  was  void,  for  want  of  a  consider- 
ation, and  for  not  being  in  writing ;  and  that  the  de- 
fendant had  not,  by  not  objecting  to  the  sufficiency 
of  the  proof,  waived  the  benefit  of  the  statute  of 
frauds. 

Pease  v.  Alexander,  (25)    237 

7.  The  law  as  to  trials  by  jury  in  other  courts,  ap- 
plies to  a  justice's  court. 

Blackiey  v.  Sheldon.  (32)    239 

8.  In  an  action  before  a  justice,  the  defendant  is 
not  entitled  to  a  nonsuit,  because  the  venire  is  not 
returned   at   the   time    appointed   for   trial :  but 
another  venire  may  be  issued :  and  if  the  defendant 
does  not  demand  another  venire,  but  goes  to  trial 
before  the  justice,  it  is  a  waiver  of  the  trial  by  jury. 

Blanchard  v.  Richley,  (198)    296 

9.  Where  the  defendant  pleaded  a  former  trial  be- 
fore the  same  justice  for  the  same  cause  of  action  ; 
and  the  justice  stated,  from  his  knowledge,  that  the 
plaintiff  was  nonsuited  at  such  former  trial,  and 
that  it  was  no  bar,  and  the  defendant  did  not  deny 
the  statement,  but  went  to  trial,  he  was  held  to  be 
concluded  by  the  fact. 

Id.  (Ih.)    296 

10.  Where  a  cause  before  a  justice  was  tried  by  a 
jury,  and  after  the  jury  had  retired  to  deliberate  on 
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their  verdict,  they  sent  to  the  justice,  requesting 
that  a  witness  who  had  been  previously  sworn  in 
the  cause  might  be  sent  to  them,  or  that  they  might 
come  into  the  court,  in  order  to  ask  the  witness  some 
questions,  and  the  justice  asked  the  parties  if  they 
would  go  to  the  jury,  that  the  witness  might  be  ex- 
amined, but  the  defendant  refused ;  and  the  justice 
permitted  the  witness  to  go  to  the  jury -room,  and 
stood  at  the  door  while  he  was  examined,  and  then 
retired  with  the  witness;  and  the  jury  afterwards 
came  into  court  and  found  a  verdict  for  the  plaint- 
iff ;  this  was  held  not  to  be  a  sufficient  irregularity 
to  set  aside  the  verdict  and  judgment. 

Henlow  v.  Leonard,  (200)    296 

11.  A  corporation  may  sue,  though  it  cannot  be 
sued,  before  a  justice's  court. 

Hotchkiss  v.  The  Religious  Society,  (356)    351 

12.  A  justice  cannot  adjourn  the  trial  of  a  cause  at 
the  instance  of  the  plaintiff,  for  more  than  six  days ; 
but  where  a  justice  at  the  request  of  the  plaintiff, 
adjourned  a  cause  for  ten  days,  and  the  defendant 
appeared  and  examined  a  witness,  it  was  held  to  be 
a  waiver  of  the  irregularity. 

Denhamv.  Heyden,  (381)    359 

13.  Where  a  person  is  brought  before  a  j  ustice  on  a 
warrant,  and  prays  for  an  adjournment,  and  bail  is 
taken  for  his  appearance  at  the  day,  there  must  be 
a  personal  appearance  of  the  party,  and  not  by  at- 
torney ;  otherwise,  the  bail  will  be  liable  for  the 
amount  recovered  by  the  plaintiff. 

Id.  (It).)    359 

14.  The  right  of  a  justice  to  adjourn  a  cause  on  his 
own  motion  must  be  claimed  and  exercised  at  the 
return  of  the  process;   if  the   first   adjournment 
is  made  by  consent  of  parties,  the  justice  cannot,  of 
his  own  motion,  adjourn  the  cause  a  second  time. 

KUmore  v.  Sudam,  (529)    4O8 

15.  But  the  plaintiff  .having  consented  to  the  second 
adjournment,  and  the  defendant  making  no  objec- 
tion, it  was  held  to  have  been  made  by  consent  of 
both  parties. 

Id.  (Ib.)    408 

16.  Where   a  justice,   having  signed  a  return  to 
a  certiorari,  made   a   supplementary  return,  and 
then  made  another  return,  stating  that  the  supple- 
mentary return  was  incorrect,  the  court  refused  to 
receive  the  supplementary  return,   and  expressed 
strong    disapprobation    of    the    practice   of    pre- 
paring returns  to  certioraris  for  justices,  without 
their  request,  especially  by  the  party,  or  his  attor- 
ney, who  sued  out  the  certiorari. 

Ruddv.  Baker,  (548)    414 

JUSTICE'S  COURT— 8. 

1.  On  a  return  to  a  certiorari,  the  promise  on  which 
the  suit  below  was  brought  was  presumed  to  be  an 
express  promise  in  writing,  when  no  fact  appeared 
to  the  contrary. 

Hollu  v.  Rathbone,  (148)    497 

2.  In  an  action  for  deceit,  before  a  justice,  a  plea  of 
a  former  suit  by  the  defendant  against  the  plaintiff 
on  a  contract,  in  which  the  present  plaintiff  neg- 
lected to  set  off  his  demand,  is  no  bar. 

Dean  et  al.  v.  Allen,  (390)    58O 

3.  Where  a  Justice  adjourned  a  cause,  on  the  sug- 
gestion   of  t In-  plaintiff  that   the   defendant  had 
agreed  to  an  adjournment,  and  on  the  affidavit  of 
the  plaintiff  of  the  absence  of  a  material  witness, 
without  showing  due  diligence  to  procure  his  at- 
tendance, it  was  held  that  the  justice  had  not  an  un- 
limited discretion  to  adjourn  at  the  suggestion  of 
the  plaintiff,  and  that  such  adjourment  was  a  dis- 
continuance of  the  cause. 

Proudnt  v.  Henman.  (391)    58O 

4.  Where  a  person  who  is  security  for  the  defehd- 
.ant,  in  an  action  before  a  justice,  is  a  material  wit- 
ness for  the  defendant,  he  ought  to  be  discharged, 
and  new  security  taken,  so  that  the  defendant  may 
have  the  benefit  of  his  testimony. 

Trwin  v.  Caruell,  (407)  586 

6.  Where  a  justice,  after  a  suit  was  commenced, 
moved  into  a  part  of  the  house  where  a  tavern  was 
kept,  and  there  tried  the  cause,  while  the  tavern 
was  kept  hi  the  other  part  of  the  house ;  it  was  held 
that  the  justice,  under  the  iHth  section  of  the  Act 
(WHS.,  31,  I'll.  204),  had  no  jurisdiction  ;  and  his  judg- 
ment was  reversed. 

Low  v.  Rice,  (409)    587 

6.  Where  a  Justice  has  a  discretion  as  to  adjourn- 
ing a  cause,  nothing  but  an  abuse  of  such  discretion 
will  be  regard**!  as  error. 

/'eoxe  r.  Gleanon,  (409)    587 

7.  In  a  suit  be-fore  a  justice,  an  infant  must  ap|M-ar 
by  guardian. 

Alderman  v.  Tirrell,  (41H)    59O 

8.  The  discretion  given  to  a  Justice,  by  the  :fcl 
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section  of  the  Act  (sess.  31,  ch.  204),  to  adjourn  the 
cause,  is  not  an  arbitrary  discretion  ;  but  ought  to 
be  soundly  and  judiciously  exercised. 

Rose  v.  Stuyvesant,  (426)    593 

9.  Where  a  constable,  who  has  an  execution,  pays 
the  amount  to  the  plaintiff,  without  any  demand  of 
or  a  request  by  the  defendant,  he  cannot  maintain 
an  action  against  the  defendant  for  the  money  so 
paid  without  request. 

Menderback  v.  Hopkins,  (436)    596 

10.  Where  no  objection  is  made  to  the  evidence 
given  at  a  trial  before  a  justice,  but  the  whole  is 
submitted  to  the  jury,   every    inference  will  be 
drawn,  and  every  reasonable  intendment  allowed, 
in  support  of  the  verdict. 

Id.  (Jb.)    596 

11.  In  an  action  before  a  justice,  it  is  too  late  for 
the  party  to  ask  for  an  adjournment  of  the  cause, 
after  the  jury  are  sworn  and  impaneled. 

Fink  v.  Hall,  (437)    596 

12.  Where  the  jury  do  not  retire  from  the  court, 
to  consider  of  their  verdict,  it  is  unnecessary  that  a 
constable  should  be  sworn  to  attend  them. 

Id.  (Ib.)    596 

13.  In  an  action  by  the  payee  of  a  promissory  note, 
against  the  maker,  brought  before  a  justice,  the  de- 
fendant pleaded   that  the  note  had  been  indorsed 
by  the  payee,  and  that  the  indorsee  had  sued  the 
defendant  on  the  note  before  another  justice  ;  but 
it  appearing  that  in  that  suit  the  maker  objected  to 
the  title  of  the  indorsee,  or  to  some  defect  in  the  in- 
dorsement, in  consequence  of   which  no  recovery 
was  had  on  the  note,  it  was  held  that  the  plea  was  no 
bar,  and  that  the  defendant  could  not,  in  this  suit, 
set  up  the  indorsement  as  good,  which  he  had,  in 
the  former  suit  shown,  or  attempted  to  show,  to  be 
bad. 

McDonald  v.  Rainor  et  al.,  (442)    598  ' 

14.  Where  a  juror  summoned  in  a  cause  before  a 
justice,  had  said  "  that  if  the  reports  of  the  neigh- 
bors were  correct,  the  defendant  was  wrong  and 
the  plaintiff  was  right,"  this  was  held  not  to  be  a 
sufficient  objection  to  his  being   sworn  and   im- 
paneled. 

Durell  v.  MosTter,  (445)    599 

15.  In  an  action  for  a  deceit,  in  the  sale  of  a  certain 
improvement,  or  patent  right,  before  a  justice,  the 
defendant  set  up,  in  defense,  a  former  trial  and, 
judgment  in  an  action  brought  by  him  before  a  jus- 
tice, against  the  plaintiff,  on  a  promissory  note  giv- 
en for  the  purchase  money,  in  which  suit  the  pres- 
ent plaintiff  set  up  the  deceit  in  the  sale,  as  a  de- 
fense against  the  note,  and  the  same  was  considered 
by  the  justice,  and  a  Judgment  given  for  the  plaint- 
iff, for  the  amount  of  the  note ;  it  was  held  that  the 
first  trial  and  judgment  was  a  complete  bar  to  the 
second  suit  for  the  deceit. 

Jones  v.  Striven,  (453)    6O3 

16.  A  defendant  was  sued  by  warrant,  before  a  jus- 
tice ;  but  it  did  not  appear,  from  the  return  to  the 
certiorari,  whether  the  defendant  was,  in  fact,  pro- 
ceeded against  as  a  freeholder  or  person  having  a 
family,  and  that  the  requisite  evidence  was  given 
to  authorize    the    issuing    a    warrant:    and     the 
defendant  prayed  for  an  adjournment  for  want  of 
a  material  witness,  and  offered  security  to.  appear 
and  stand  trial ;  but  the  justice  refused  to  grant  an 
adjournment,  unless  the  defendant  would  make 
oath  that  the.  witness  was  material,  which  being  re- 
fused, the  justice  proceeded  and  gave  judgment  for 
the  plaintiff.    It  was  held  that  tne  defendant  was 
entitled  to  an  adjournment,  under  the  4th  sec.  of 
the  Act  (sess.  31,  ch.  204);  and  the  judgment  of  the 
justice  was  reversed. 

Wiring  v.  Wheedon,  (458)    6O4 

17.  In  an  action  In-fore  a  Justice,  a  venire  was  is- 
sued to  summon  a  Jury,  which  was  delivered  to  the 
defendant.  The  defendant  appeared  at  the  time,  but 
the  vf,nire  was  not  returned,  nor  did  the  jury  ap- 
pear; and  the  Justice,  although  the  defendant  ob- 
jected, proceed  to  try  the  cause,  and  gave  judg- 
ment for  the  plaintiff.    It  was  held  that  after   a 
venire  had  been  issued,  the  Justice  had  no  authority 
to  try  the  cause  without  a  Jury,  it  not  appearing 
that  the  venire  was  improperly  suppressed  by  the 
defendant ;  and  that  the  justice  ought  to  have  is- 
sued a  second  venire,  the  first  not  having  Ix-en  re- 
turned. 

Sebriiw  v.  Whedim,  (460)    6O4 

18.  A  Justice  of  the  peace  has  cognizance  of  an 
action  of  trespass  on  the  case,  for  enticing  away  the 
wife  of  the  plaintiff. 

Chane  v.  tfale.  (461)    605 

19.  A  sued  B  before  a  Justice,  and  before  the  return 
of  the  8iiiiimoii8,  H  nettled  with  A  mid  paid  him  three 
dollars  in  full,  and  A  promised  to  go  to  the   Jus- 
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tice  and  pay  the  costs ;  but  Instead  of  doing  so,  he 
appeared  at  the  return  of  the  summons  and  ob- 
tained a  judgment  by  default  against  B  for  twenty- 
five  dollars.  B  then  brought  an  action  of  assumpsit 
against  A  before  another  justice,  for  a  breach  of  the 
promise  made  by  him,  as  to  the  former  suit,  and  re- 
covered. It  was  held  that  the  action  was  sustain- 
able; it  not  being  for  the  purpose  of  overhaliug  the 
prior  judgment,  nor  to  recover  back  money  which 
the  defendant  had  unconscientiously  received ;  but 
for  a  breach  of  the  promise  to  discontinue  the  for- 
mer suit,  and  pay  the  costs.  B  was  not  bound  to  set 
off  the  demand  for  damages,  for  breach  of  the 
agreement,  in  the  suit  carried  on  against  him  by  A 
contrary  to  his  promise. 

Cobb  v.  Curtiss.  (470)    6O8 

30.  Where  the  justice  himself  is  sworn  as  a  wit- 
ness, and  no  objection  is  made  at  the  time,  it  will 
be  deemed,  on  the  return  of  the  certiwari,  to  have 
been  admitted  by  consent. 

Id.  (Ib.)    608 

See  Pleadings,  15. 

JUSTICE'S   COURT-9. 

1.  Under  the  4th  section  of  the  Act  (sess.31,ch.204), 
"for  the  Recovery  of  Debts  to  the  Value  of  Twenty- 
five  Dollars,"    a   justice   cannot   issue   a  warrant 
against  a  freeholder  or  person  having  a  family,  on 
the  oath  of  the  plaintiff ;  but  the  proof  of  the  de- 
fendant's being  about  to  depart,  or  of  the  danger 
of  losing  the  debt,  must  be  by  other  and  legal  evi- 
dence. 

Brown  v.  Hinchman,  (75)    675 

But  see  contra,  Terry  v.  Fargo,  decided  Jan- 
uary Term,  1813  (Vol.  X.,  p.  114),  in  which  the  court 
said  that  they  did  not,  in  Brown  v.  Hinchman,  ad- 
vert to  the  Act  (sess.  32,  ch.  186)  amending  the  f  orm- 
•  er  Act,  and  allowing  the  warrant  to  issue  on  the  oath 
of  the  party. 

2.  Where  an  attachment  against  a  concealed  debtor 
is  issued  by  a  justice  of  the  peace,  and  the  proceed- 
ings are  regular,  the  justice  cannot  supersede  the  at- 
tachment, but  must,  on  the  return  thereof,  proceed 
to  hear  the  cause,  as  on  any  other  process. 

Field  v.  AT  Vickar.  (130)    699 

3.  If  a  justice  allows  fees  for  subpoenas  on  more 
than  four  witnesses,  it  is  an  error,  and  the   judg- 
ment will  be  reversed. 

Id.  (Ib.)    699 

4.  After  issue  joined  in  a  cause,  before  a  justice  of 
the  peace,  the  defendant  obtained  an  adjournment 
for  seven;  days,  and   on  the  return  of   the  venire 
at  the   day   appointed,   he    again   moved  for  an 
adjournment,  on  account  of  the  absence  of  a  ma- 
terial witness,  and  offered  the  requisite  security ; 
it  was  held  that  the  defendant  was  not  entitled  to 
a  second  adjournment,  on  the  usual  affidavit,  with- 
out  showing  diligence  to  procure  the  witnesses, 
after  the  first  adjournment,  or  some  reason,  to  the 
satisfaction  of  the  court,  for  his  neglect  to  do  so. 

Powers  v.  Lockwood,  (133)    7O1 

5.  On  the  return  to  a  certiorari,  the  court  will  not 
admit  the  objection  that  the  justice  before  whom  it 
was  returned,  was  a  priest,  or  minister  of  the  gos- 
pel,   and  that    the  proceedings    were,    therefore, 
coram  non  judice,  but  will  presume  that  the  justice 
acted  under  a  regular  commission. 

M'Imtry  v.  Tanner,  (135)  701 

6.  Where  after  issue  joined.the  cause  was  adjourned 
at  the  request  of  the  defendant,  and  at  his  request, 
a  second  adjournment  was  granted,  on  account  of 
the  absence  of  material  witnesses,  it  was  held  that 
any  objection  to  such  adjournment  was  waived  by 
the  plaintiff's  appearing  at  the  day  and  going  to 
trial  on  the  merits. 

WUloughbti  v.  Carleton,  (136)     7O8 

7.  A  warrant  issued  by  a  justice  of  the  peace,  was 
returned  cepi  corpus,  and  the  plaintiff  did  not  ap- 
pear,  but  the  justice    gave    judgment  for    the 
plaintiff,    for  the  amount  of  a  note  of  the  defend- 
ants, on  which  was  indorsed  a  request,  by  him,  to 
the  justice,  to  enter  judgment,  whfch  note  was  de- 
livered to  the  defendant  by  a  third  person.    It  was 
held  that  the  plaintiff  not  appearing,  nor  any  per- 
son in  his  behalf,  it  was  a  discontinuance  of  the 
suit,  and  the  judgment  was,  therefore,  erroneous. 

Sprague  v.  Shed,  (140)    7O4 

8.  Where  a  person   sued  for  a   physician's   bill, 
before  a  justice,  confessed  that  the  plaintiff   had 
performed  the  services  for  which  he  sued,  but  that 
the  defendant  had  not  employed  him, ami  was  under 
21  years  of  age,  it  was  held  that  the   whole  con- 
fession must  be  taken  together,  and  would  not  au- 
thorize the  justice  to  give  judgment  against  the 
defendant. 

Wailing  v.  ToU,  (141)    7O4 
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9.  In  an  action  for  an  escape,  brought  against  a 
constable  before  a  justice  the  execution    was   not 
produced,  but  parol  evidence  given  of  it :  and  this 
not  being  objected  to  at  the  trial,  it  was  held  that 
it  could  not,  afterwards,  be  alleged  for  error. 

Van  Sluck  v.  Taylw,  (146)    7O6 

10.  A  justice  has  no  authority  to  discharge  a  pris- 
oner on  execution,  without  a  special  power,  for  that 
purpose,  from  the  plaintiff  in  the  suit. 

Id.  (Ih.)    706 

11.  And  if  a  constable  who  has  a   defendant  in 
execution,  discharges  him  by  order  of  the  justice, 
who  has  no  authority  from  the  plaintiff,  the  consta- 
ble is  liable  for  an  escape. 

Id.  (16.)     70» 

12.  Where,  in  an  action  before  a  justice's  court,  by 
a  seaman  for  his  wages,  the  court  below  allowed 
wages  up  to  the  time  of  capture,  though  this  court 
was  of  opinion  that  the  plaintiff  was  entitled  to 
wages  only  to  the  time  of  leaving  Messina,  the  port 
from  which   the  vessel  sailed,  a  short  time  before 
her  capture,  they  would  not  reverse  the  judgment, 
on  account  of  the  difference,  it  being  trifling,  and 
there   being  no  evidence  as  to  the  exact  time  be- 
tween the  leaving  of  Messina  and  the  capture,  and 
some  evidence  of  collusion  between  the  master  and 
captors. 

Murray  v.  Kellogg,  (227)     74O 

13.  A  being  arrested  at  the  instance  of  B,on  a  charge 
of  having  taken  B's  bridle,  in  order  to  avoid  further 
trouble  and  expense,  A,on  the  demand  of  B,gave  him 
a  promissory  note  for  g!2 :  and  B  promised  that  if  A 
would  ever  show  that  he  had  not  had  the  bridle,  or 
that  he  was  innocent  of  the  charge,  or  if  the 
bridle  was  found,  he  would  give  up  the  note, 
and  pay  A  for  his  trouble.  B  sued  A  before 
a  justice  on  the  note,  and  recovered  judgment 
for  the  amount,  which  was  paid  by  A.  Af- 
terwards A  brought  an  action  against  B,  before 
another  justice,  to  recover  back  the  money  so  paid, 
on  the  ground  that  he  was  innocent  of  the  charge, 
and  that  B  had  got  his  bridle  again,  without  the 
knowledge  or  assistance  of  A.  It  was  held  that  A 
having  neglected  to  set  up  this  matter,  in  bar  of  the 
former  suit  on  the  note,  to  which  it  would  have 
been  a  good  defense,  he  could  not  maintain  this 
action ;  the  former  suit  and  the  neglect  being  a 
bar  under  the  Act. 

White  v.  Ward  &  Aylesworth,  (232)     742 

14.  In  an  action  before  a  justice,  the  constable  who 
served  the  process  answered  for  the  plaintiff,  and 
presented  to  the  justice  the  note  on  which  the  suit 
was  brought,  and  stated   the   plaintiff's  demand. 
This  was  held  not  to  be  appearing  and  advocating 
the  cause,  within  the  meaning  of  the  Act.  (Sess.  31. 
ch.  204.) 

Phinney  v,  Earle,  (352)    796 

15.  The  defendant  pleaded  that  while  one  T.  was  the 
owner  of  and  possessor  of  the  note,  he  sued  him  be- 
fore a  justice,  and  T.  neglected  to  set  off  the  note, 
pursuant  to  the  Act.    But  it  appeared  that  the  note 
was,   in   fact,  offered  as  a  set-off    by   T.    in  that 
suit,    but   was  objected  to  by  the  defendant,  and 
rejected  by  the  justice,  because,  before  it  became 
due,  and  previous  to  its  transfer,  the  plaintiff  in  this 
suit  had  agreed  to  receive  payment  in  ashes.      It 
was  held  that  the  defendant,  having  objected  to  the 
admissibility  of  the  set-off  in  the  other  suit,  could 
not  now  take  advantage  of  the  fact  of  its  being  so 
setoff  ;  and  that  such  set-off  by  T.  was,  under  the 
circumstances,  properly  rejected. 

Id.  (Ib.)    796 

16.  Where  a  constable  who  served  a  summons,  an- 
swered for  the  plaintiff,  and  exhibited  his  demand 
to  the  justice,  and  no  objection  was  made  by  the  de- 
fendant, it  was  held  that  this  could  not  be  alleged 
for  error. 

Kittle  v.  Baker,  (354)    797 

17.  The  justice  may,  on  the  return  of  asummons.at 
the  request  of  the  plaintiff,  adjourn  the  cause  for 
six  days,  without  requiring  the  oath  of  the  absence 
of  material  witnesses. 

Ib.  (Ib.)    797 

18.  A  constable  having  taken  goods  on  an  execution 
against  B.  delivered  them  to  C.,  who  gave  a  receipt 
for  them,  promising  to  deliver  them  to  the  consta- 
ble on  demand.    The  constable  suffered  the  execu- 
tion to  expire,    without   making  any   demand  of 
the  goods.     In  an  action  brought  by  him  against 
C.,  it  was  held  that  C.  was  a  mere  naked  bailee, 
and    that    no    action     would    lie    against    him, 
until  after  a  demand   and  refusal  of  the  goods ; 
and  that  the  constable,  not  having  demanded  the 
goods,  and  levied  the  amount  of  the  execution,  by 
a  sale  of  them,  within  the  thirty  days,  had  lost,  by 
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his  neglect,  all  claim  and  title  to  the  possession  of 
the  goods. 

Brown  AHotchkiss  v.  Cook,  (361)    8OO 

19.  On  the  return  of  a  summons  before  a  justice, 
on  the  25th  October,  the  parties  joined  issue,  and  a 
venire  was  awarded,  at  the  instance  of  the  plaintiff, 
and  the  justice  adjourned  the  cause  to  the  1st.  No- 
vember, at  which  time  the  defendant  appeared  and 
demanded  an  adjournment,  which  the  justice  re- 
fused, unless  he  would  pay  the  costs  of  the1  venire ; 
it  was  held  that  the  defendant  was  entitled  to  an  ad- 
journment, and  that  the  justice  had  no  right  to  re- 
fuse it  on  that  ground. 

Hemstract  v.  Youngs,  (364)    8O1 

20.  In  an  action  before  a  justice,  for  the  penalty 
for  obstructing  a  highway,  under  the  Act  (sess.  24, 
ch.  186),  a  plea  of  title  is  not  valid,  unless  reduced  to 
writing;   and  it  is  sufficient   if  the  plaintiff  pro- 
duces a  copy  of  the  record  of  the  establishment  of 
the  road,  as  a  public  highway,  without  showing 
all  the  proceedings  preliminary  to  laying  out  the 
road. 

Sage  v.  Barnes.  (365)    802 

21.  Where  a  plaintiff,  before  a  justice,  declared  for 
a  balance  of  book  account,  and  also  for  the  settle- 
ment of  four  several  notes  detained  by  the  defend- 
ant, and  claimed  damages  to  the  amount  of  $25 ;  it 
was  held  that  though  the  four  notes  exceeded  in 
amount  $100,  yet  as  the  plaintiff  claimed  only  $25, 
the  justice  had  jurisdiction. 

Bmvditch  v.  Salisbury,  (366)    802 

22.  Where  a  defendant  is  brought  up  on  a  war- 
rant, and  issue  is  joined  between  the  parties,  the  jus- 
tice, may,  at  the  request  of  the  defendant,  under 
the  first  section  of  the  Act,  adjourn  the  cause  for  one 
day,  or  for  a  less  time  than  three  days. 

Id.  (Ib.)    802 

23.  An  action  of  debt  for  an  escape  against  a  sher- 
iff is  cognizable  in  a  justice  court. 

Janaenv.Stoutenburgh,  (369)    8O3 

See  Certiorari.    Attorney. 

JUSTICE'S  COURT— 10. 

1.  In  an  action  for  a  penalty,  before  a  justice, 
where  a  verdict  is  found  and  judgment  given  for 
the  defendant,  the  court  will  not  reverse  the  judg- 
ment, because  the  verdict  was  clearly  against  evi- 
dence, there  being  no  irregularity  alleged. 

Comfort  v.  Thompson,  (101)    953 

2.  In  pleading  in  a  justice's  court,  technical  nicety 
or  form  is  not  required.  It  is  sufficient  if  the  plaint- 
iff states  his  case  so  that,  connected  with  the  proofs, 
it  appears  that  he  is  entitled  to  recover. 

Pintard  v.  Tackington,  (104)    954 

3.  In  an  action  before  a  justice,  if  the  defendant 
makes  default,  on  the  return  of  the  summons  per- 
sonally served.the  justice  cannot  give  judgment  for 
the  plaintiff,  without  proof  of  his  demand ;  but  it 
must  be  proved  in  the  same  manner  as  if  the  de- 
fendant appeared  «nd  denied  it. 

Cudner  v.  Dixon,  (106)    955 

4.  An  action  for  a  malicious  'prosecution  is  not 
cognizable  before  a  justice. 

Vanduzorr.  Under. .Mn,  (106)    955 

5.  Where  a  constable,  in  a  suit  before  a  justice, 
appears  as  the  attorney  of  the  plaintiff,  he  cannot 
serve  the  venire  or  process  for  a  jury ;  and  it  is  a 
cause  of  challenge  to  the  array,  if  the  jury  has  been 
summoned  by  a  constable  who  acts  as  the  advocate 
of  the  party ;  but  when  the  defendant   expressly 
consents  to  the  jury  being  summoned  by  the  con- 
stable who  appears  and  advocates  for  the  plaintiff, 
he  cannot  afterwards,  challenge  the  array  on  that 
ground. 

Watkiiu  v.  Weaver,  (107)    955 

6.  In  an  action  before  a  justices's  court,  the  de- 
fendant, if  he  has  any  account  or  demand  against 
the  plaintiff,  must  plead  it,  or  give  notice  of  the  set- 
off,  at  the  time  of  joining  issue ;  and  if  he  neglects 
to  do  so,  he  cannot  afterward  make  the  set-off  at 
the  trial. 

ll'arinq  v.  Lochwnorl,  (108)    956 

7.  Where  A  agrt*Hl  with  B  to  remove  his  fence  so 
as  to  open  a  cfrtain  road  to  Its  original  width,  and  H 
promised  to  pay  to  A  therefor  $10.50 ;  an  action  was 
brought  by  A  to  recover  the  money  before  a  jus- 
tice ;  It  was  held  that  this  agreement  did  not  concern 
the  title  to  land,  nor  was  it  within  the  Statute  of 
Frauds ;  and  that  the  plaintiff  was  entitled  to  re- 
cover. 

Storm*  v.  Snj/der,  (100)    95O 

8.  Where,  in  an  action  Ix-fore  a  justice,  the  de- 
fendant produced  a  running  account  against  the; 
plaintiff,  by  way  of  set-off,  exceeding  the  sum  of 
$2(X),  which  the  justice  rejected,  I>ecaii8e  It  was  not 
fully  substantiated,  and   gave   judgment  for   the 
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plaintiff.  It  was  held  that  the  defendant  being 
bound  to  set  off  his  demand,  if  any  part  of  it  was 
proved,  it  ought  to  have  been  allowed,  and  if  more 
than  $25,  judgment  ought  to  have  been  given 
against  the  plaintiff  for  the  balance,  and  that  the 
justice  erred  in  rejecting  the  set-off  altogether. 

Smith  v.  Burke,  (110)    957 

9.  In  an  action  before  a   justice,  the  defendant 
cannot,  at  the  trial,  set  up  in  bar  a  former  trial  and 
judgment  between  the  same  parties  before  another 
justice,  unless  he  has  pleaded  or  given  notice  of  the 
matter,  at  the  time  of  joining  issue  in  the  cause. 

Fowler  v.  Hart-,  (111)    957 

10.  By  the  first  section  of  the  Act  (sess.  31.  ch.  186), 
a  justice  of  the  peace  may  grant  a  warrant  on  the 
oath  of  the  plaintiff  himself,  in  the  cases  provided 
for  by  the  4th  section  of  the  Act.    (Sess.  31,  ch.  204.) 

Terry  v.  Fargo,  (114)    959 

11 1 .  The  case  of  Brown  v.  Hinchman,  9  Johns.  Rep., 
75,  is  theref  ore  not  law. 

Id.  (Ib.)    959 

12.  If  a  justice  of  the  peace  examines  a  party,  as 
a  witness  de  bene  esse  in  a  cause,  it  is  error,  though 
it  is  stated  in  the  return  that  he,  afterwards,  disre- 
garded the  evidence  as  improper. 

HasweU  v.  Bussing,  (128)    965 

13.  An  attachment  issued  by  a  justice,  under  the 
Act  (sess.  31,  ch.  204,  sec.  21),  at  the  instance  of  a  bona 
fide  creditor,  and  in  a  case  warranted  by  law,  cre- 
ates a  lien  upon  the  goods  attached,  not  only  against 
the  acts  of  the  debtor  himself,  but  against  a  subse- 
quent attachment  or  execution  of  anjt other  credi- 
tor ;  but  the  lien  will  be  lost  if  the  creditor  does  not 
prosecute  his  suit  to  judgment  and  execution  with 
all  due  diligence. 

Van  Loan  v.  Kline,  (129)    966 

14.  In  an  action  before  a  justice,  a  prior  suit  by  a 
defendant  against  the  plaintiff  before    a   justice, 
being  a  good  plea  in  bar,  under  the  Statute,  it  makes 
no  difference  whether  such  suit,  was  commenced  by 
a  summons  or  a  wan-ant. 

Wentworih  v.Bamum,  (238)    1O14 

15.  In  an  action  before  a  justice,  after  the  jury  had 
retired  to  deliberate  on  their  verdict,  they  requested 
the  justice  to  inform  them  whether  a  certain  point 
of  evidence  had  been  given,   and  the  justice  an- 
swered their  inquiry.  This  was  held  erroneous,  and 
the  judgment  was  reversed  ;  it  not  appearing  that 
it  was  done  with  the  consent  or  in  the  presence  of 
the  parties. 

Bunn  v.  Croul,  (239)    1014 

16.  D.  sued  B.  before  a  justice  by  a  summons  in 
trespass  on  the  case,  and  declared  for  a  trespass,  for 
breaking  his  close  by  the  hogs  of  the  defendant,  and 
also  for  a  pound  breach  or  a  rescous.    It  was  held 
that  the  two  causes  of  action  might  be  joined  in  the 
same  declaration. 

Baker  v.  Dumbolton,  (240)    1015 

17.  It  seems  that  a  variance  between  the  summons 
and  the  declaration,  as  to  the  action,  is  not  fatal, 
the  pleadings  and  proceedings  before  justices,  in 
matters  of  form  being  regarded  with  great  liberality. 

Id.  (Ib.)  1015 

18.  In  an  action  before  a  justice,  the  defendant,  if 
he  relies  on  a  former  trial  and  judgment,  in    bar, 
must  plead  it,  or  give  notice  of  it,  at  the  time    of 
joining  issue  in  the  cause.  It  is  too  late,  after  plead- 
ing the  general  issue,  to  set  up  that  defense  at  the 
trial. 

Dexter  v.  Hazcn,  (246)    1017 

19.  In  a  suit  for  the  penalty  of  the  Statute  (sess. 
14.  ch.  136,  sec.  7),  before  a  justice,  the  plaintiff  com- 
plained as  well  for  himself  as  the  people,  &c.,  of  a 
plea  that  the  defendant  render  to  the  plaintiff  $25, 
which  from  him  he  unjustly  detains:  this  was  held 
to  be  substantially  correct. 

Hasbrouckv.  Weaver,  (247)    lois 

20.  An  action  on  the  case  lies  in  a  justice's  court 
against  a  witness  regularly  subpoenaed  as  a  witness 
in  a  cause1,  in  such  court,  and  who  neglects  or  re- 
fuses to  attend,  at  the  suit  of  the  party  by  whom  ho 
was  subpoenaed,  to  recover  the  damages  sustained 
in  consequence  of  such  default. 

Haxlironc h ;  v.  Baker,  (248)     1O18 

21.  A  justice  cannot  reject  evidence,  or  act  from 
his  own  personal  knowledge  of  the  truth  of  the  facts. 

Locke  v.  Smith,  (250)    1O1O 

22.  When',  in   an   action    tx-fore  a   Justice,    the 
phi  mt  ill.  when  issue  was  joined,  delivered  tho  note 
on  which  the  suit  was  brought  to  the  jiisth**,   who, 
at  the  trial,  could  not  tlnd  it,  and  said  it  WHS  lost, 
and  then  admitted  imrol  evidence  of  its  contents  to 
the  jury  ;  it  was  held  to  be  erroneous,  and   that  the 
secondary  evidence  was  not  admissible,  unless  after 
sufficient  proof,  on  oath,  of  the  loss  of  the  note. 

Cary  r.  Campbell,  (3<W)    1O67 
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23.  A  justice's  court  has  no  power  or  discretion  to 
stay  the  proceedings  in  a  cause,  or  to  dismiss  the 
suit,  l>ecause  the  plaintiff  had  been  nonsuited  in  a 
former  suit  for  the  same  cause  of  action,  or  because 
the  costs  of  the  former  suit  were  unpaid. 

1'oule  v.  Brotherton,  (363)    J  O68 

354.  In  an  action  before  a  justice,  the  plaintiff's  de- 
mand was  for  various  charges,  and  it  was  proved 
that  one  of  the  charges  which  had  been  exhibited 
by  him  in  a  former  suit  had  been  taken  into  con- 
sideration by  the  jury,  but  that  they  gave  no  dam- 
ages for  it,  for  want  of  sufficient  proof.  The  jury 
in  the  second  suit  having1  given  a  verdict  for  the 
whole  of  his  demand,  including  this  charge  as  well 
as  others,  the  verdict,  and  judgment  thereon,  were 
held  to  be  erroneous,  the  former  trial  and  verdict 
being  a  bar  to  so  much  of  the  plaintiff's  demand. 
Irwin  v.  Knox,  (365)  1068 

25.  Where  a  suit  is  brought  by  an  executor  or  ad- 
ministrator, before  a  justice's  court,  and  the  de- 
fendant pleads  a  set-off,  and  a  balance  is  found  in 
his  favor,  the  judgment  for  the  defendant  is  abso- 
lute and  peremptory  against  the  plaintiff,  who  be- 
comes thereby  personally  charged  for  the  judgment, 
de  honis  propi  iia. 

Smith  v.  Lockwood,  (366)    1O69 

26.  Though  process  issued  by  a  justice  may  be  al- 
tered by  his  direction,  yet  a  general  authority  by 
him  to  a  constable  to  alter  the  dates  of  executions, 
instead  of  renewing  them,  or  to  fill  up   or   alter 
process,  is  void. 

Pierce  v.  Hubhard,  (405)    1O87 

27.  And  the  practice  of  authorizing  a  constable  to 
alter  process  in  any  case,  is  neither  prudent  nor  dis- 
creet in  a  magistrate. 

Id.  (JW    1087 

JUSTICES  OF  THE  PEACE— 6. 
See  Costs. 

JUSTICES  OP  THE  PEACE— 8. 

1.  In  an  action  of  trespass,  for  taking  the  plaint- 
iff's goods,  the  defendant  Justified  as  a  constable, 
under  an  appointment  of  three  justices,  pursuant 
to  the  6th  section  of  the  "  Act  (sess.  24,  ch.  78)  Ke- 
lative  to  the  Duties  and   Privileges  of  Towns," 
passed  27th  March,  1801,  and  that  he  took  the  goods 
as  constable,  by   virtue   of  an   execution  issued 
against  the  goods  of  the  plaintiff,  &c.    It  was  held 
that  the  appointment  made  by  the  justices  was  a 
judicial  act;'  and  being  within  their  jurisdiction, 
was  conclusive  and  valid,  until  set  aside  or  gnashed 
on  certiorari ;  and  could  not  be  questioned  in  a  col- 
lateral action. 

Wood  v.  Peake,  (69)    469 

2.  An  order,  signed  by  two  justices,  to  an  overseer 
of  the  poor,  to  provide  for  the  maintenance  of  a 
pauper,  under  the  first  section  of  the  Act  of  the 
24th    March,  1809    (sess.  32,  ch.  90),   is  valid;   and 
though  such  order  does  not  recite  that  the  justice 
and  overseer  inquired  into  the  state  and  circum- 
stances of  the  pauper,  before  giving  the  order,  such 
an  inquiry  will  be  intended  to  have  been  made  and 
implied  from  the  order.    The  justice  and  overseer 
need  not  make  the  inquiry  together,  for  the  order  is 
not  to  be  their  joint  act. 

Adams  v.  The  Supervisors,  &c..  (323)    555 

3.  Matters  of  form  in  orders  for  the  relief  of  pau- 
pers are  to  be  overlooked,  and  the  justice  has  a  rea- 
sonable discretion,  as  to  the  nature  and  extent  of 
the  weekly  allowance,  and  if  the  pauper  be  sick  or 
wounded,  'medicines  and  the  attendance  of  a  physi- 
cian are  a  reasonable  charge ;    but  all  the  charges 
of  maintaining  the  pauper  must  be  adjusted  and 
paid,  in  the  first  instance,  by  the  overseers  of  the 
poor,  who  are  responsible  to  the  persons  rendering 
the  assistance. 

Id.  (Ib.)    555 

See  Poor.    Forcible  Entry  and  Detainer,  1. 

JUSTICES  OF  THE  PEACE— 9. 

See  Costs,  2. 

JUSTICES  OF  THE  PEACE— 10. 

1.  A  justice  issued  a  warrant  against  the  putative 
father  of  a  bastard  child,  under  the  Act  (sess.  24,  ch. 
18),  on  the  application  of  an  attorney,  who  said  he 
was  authorized  to  make  the  complaint  in  behalf  of 
the  overseers  of  the  poor  of  the  town,  and  demand- 
ed the  warrant  in  their  behalf ;  but  it  did  not  appear 
that  the  attorney  had  such  authority  from  the 
overseers,  or  either  of  them.  It  was  held  that  the 
warrant  was  issued  without  authority,  and  the  jus- 
tice, acting  ministerially,  was  liable  to  an  action  for 
false  imprisonment,  at  the  suit  of  the  person  arrest- 
ed on  the  warrant,  though  one  of  the  overseers, 
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after  the  arrest,  had  gone  before  the  justice,  and 
consented  to  the  proceedings. 

Waltewonrth  v.  M'CaUough.  (93)    949 

2.  Where  a  person  used  abusive  and  reproachful 
words  to  a  justice  relative  to  his  judicial  conduct, 
though  not  while  he  was  acting  as  a  justice ;  and 
the  justice,  after  the  party  had  left  his  office,  issued 
a  warrant  commanding  him  to  be  taken  and  com- 
mitted to  jail  until  he  should  find  sureties  for  his 
appearance  at  the  next  General  Sessions  of  the 
Peace,  and  for  his  good  behavior  in  the  meantime, 
and  the  party  was  arrested  on  the  warrant,  but  im- 
mediately discharged  on  giving  bail  before  another 
justice ;  in  an  action  of  trespass,  &c.,  against  the 
justice  who  issued  the  warrant.it  was  held  that 
the  justice  had  power  to  require  the  party  using 
the  words  to  find  surety  for  the  peace  and  for  his 
good  behavior,  and  in  default  thereof,  to  commit 
him  ;  and  that  that  part  .of  the  warrant  which  re- 
quired the  party  to  be  committed  to  jail  until,  &c., 
not  having  been  executed,  might  be  rejected,  and 
the  warrant  be  good  as  to  the  residue. 

Richmond  i\  Dayton,  (393)     1O82 

See  Forcible  Entry  and  Detainer. 


LANDLORD  AND  TENANT— 7. 

Where  a  tenant  willfully  holds  over,  after  the  ex- 
piration of  the  term,  and  a  notice  to  quit,  the  land- 
lord is  entitled  to  double  rent. 

Hall  v  BaUentine,  (536)    411 

See  Lease. 

LANDLORD  AND  TENANT-10. 

1.  Where  a  lessee,  in  1806,  covenanted  to  pay  "all 
duties,   taxes,  assessments,  impositions,  and  pay- 
ments as  should,  during  the  term,  be  issued,  or  grow 
due  and  payable  out  of  and  for  the  demised  prem- 
ises," &c.,  and  the  premises  were  assessed  a  certain 
sum,  to  defray  the  expense  of  opening  and  improv- 
ing a  certain  street  in  the  City  of  New  York,  pur- 
suant to  an  ordinance  of  the  Corporation,  and  by 
virtue  of  the  general  authority  vested  in  the  Cor- 
poration, by  an  Act  of  the  Legislature,  passed  the 
2d  April,  1803  isess.  26,  ch.  17,  sec.  15),  relative  to  the 
Police  and  Health  of  the  city ;  it  was  held  that  the 
lessee  was  bound  by  his  covenant,  to  pay  such  as- 
sessment. 

New  York  Corporation  v.  Cashman,    (96)    95O 

2.  A  memorandum  of  an  agreement,  dated  the  15th 
January,  1798,  between  L.  and  K.,  stated  that  L. 
"hath  set  and  to  farm  let  unto  K.  all  that  farm," 
&c.'  "for  the  rent  of  20  good    bushels   of  winter 
wheat,  &c.,  yearly,  for  and  during  the  term  of  the 
natural  life  of  K.  and  E.,  his  wife,  the  place  to  be 
surveyed  on  or  before  the  1st  of  June  next,  and 
then  the  said  K.  is  to  take  a  lease  for  the  same,"  &c. 
K.,  having  held  possession  for  14  years,  and  paid 
rent  under  this  agreement,  it  was  held  to  amount  to 
a  lease  or  present  demise ;  and  that  an  interest  hav- 
ing passed  under  it,  parol  evidence  of  a  disclaimer 
was  inadmissible. 

Jackson  v.Kisselttrack,  (336)    1056 

3.  A  leased  to  B  a  piece  of  land  for  one  year  from 
the  20th  April,    1810;  and  by  indorsement  on  the 
lease,  agreed  to  let  B  have  it  for  the  next  year,  and 
B  sowed  the  ground  with  wheat,  and  in  May,  1812, 
was  ousted  under  the  Act  of  Forcible  Entry  and 
Detainer.    It  was  held  that  B  was  not  entitled  to 
the  crop.    The  tenant  is  not  entitled  to  the  emble- 
ments,  where  the  termination  of  his  lease  is  fixed 
and  certain. 

Whitmarsh  v.  Cutting,  (360)    1O66 

4.  C.  leased  a  farm  to  G.  for  one  year,  to  com- 
mence from  the  1st  of  April,  1808,  at  the  rent  of  $30, 
payable  at  the  end  of  the  term ;  and  C.  agreed  to  re- 
new the  lease  for  another  year,  provided  he  did  not 
want  the  farm  for  his  own  use.  On  the  19th  Novem- 
ber, 1808,  G.  indorsed  a  surrender  on  the  lease,  by 
which  he  surrendered  up  the  premises  to  C,  to  hold 
as  if  the  lease  had  not  been  made,  holding  himself, 
nevertheless,  liable  to  pay  the  year's   rent;   and 
agreeing  that  C.  might  take  all  lawful  means  for  the 
recovery  thereof,  according  to  the  lease.  G.  having 
continued  in  possession  until  the  autumn  of  1808, 
sowed  wheat  and  rye,  and  in  October  sold  the  wheat, 
&c.,  then  growing,  to  B.,  who  inclosed  it  with  a 
fence.    In  November  following,  G.  quitted  the  pos- 
session of  the  premises,  and  made  the  surrender  to 
C.     C.,  in  August,   1809,  took   possession   of  the 
wheat  and  rye  before  it  was  reaped ;  and  in  an  ac- 
tion of  replevin  brought  by  B.,  C.  justified  the  tak- 
ing as  a  distress  for  the  rent  in  arrear.    It  was  held, 
that  by  the  surrender  there  was  an  extinguishment 
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of  the  estate  of  the  lessee,  and  the  lessor  had  no 
right  to  distrain,  the  relationship  of  landlord  and 
tenant  having  entirely  ceased;  and  that  his  only 
remedy  was  on  the  special  agreement  by  G.  to  pay 
the  rent.  But  that  B.,  the  plaintiff,  had  no  right  of 
action  for  the  wheat  and  rye,  because  they  became 
the  property  of  C.  after  the  expiration  of  the  lease, 
G.  not  being  entitled  to  the  crop,  as  emblements. 
Bain  v.Clark,  (424)  1O95 

LARCENY-6. 

Taking  away  a  letter  from  another,  which  is  9f 
no  intrinsic  value,  nor  importing  any  property  in 
possession  of  the  person  from  whom  it  was  taken,  is 
not  larceny,  nor  any  criminal  offense  of  which  a 
special  sessions  has  cognizance. 

Payne  v.  The  People,  (103)    67 

LAWS— 7. 

It  is  a  principle  of  universal  jurisprudence,  that 
laws,  civil  or  criminal,  must  be  prospective,  and 
cannot  have  a  retroactive  effect. 

Dash  v.  Van  Kleeck,  (477)    391 

See  Statutes. 

LEASE-6. 

See  Bent.    Covenant,  5. 

LEASE— 7. 

1.  A,  being  seised  of  land,  in  right  of  his  wife, 
executed  a  lease  to  B  for  life,  in  1796,  which  was  as- 
signed to  C.  In  1806  A  and  his  wife  executed  a  lease 
to  D,  for  the  same  land  and  for  the  same  lives,  with 
the  same  covenants.  A  died  in  1808,  and  the  wife, 
after  his  death,  received  rent  of  C.  It  was  held 
that  the  wife,  having,  joined  with  her  husband  in 
1808,  in  executing  a  lease,  which  was  duly  acknowl- 
edged, acco  rding  to  the  statute,  had  put  it  out  of 
her  power  to  affirm  the  lease  given  by  her  husband 
in  1796,  and  that  D  could  not  be  prejudiced  by  her 
acts. 

Jackson,  ex  dem.,  Hntttncay,  (81)    255 

2  .It  seems  that  where  the  wife  is  not  a  party  to 
a  lease  of  her  land,  it  is  void  as  to  her,  and  an  accept- 
ance of  rent,  or  any  act  of  the  wife,  after  the  death 
of  her  husband,  will  not  confirm  it. 

Id.  (Ib.)    255 

3.  The  assignment  of  a  lease  in  writing,  though 
not  under  seal,  is  good. 

HoUidau  v.  Marshall,  (211)    3OO 

4.  Where,  in  a  leasefor  a  term  of  years,  it  was  cov- 
enanted between  the  lessor  and  the  lessee  that  at  the 
expiration  of  the  term  the  buildings  and  improve- 
ments should  be  valued  by  three  or  five  indifferent 
persons,   to   be  chosen   by   the  parties,   and   the 
amount    paid  by  the   lessor;  and  after  the   term 
and   surrender   of    the    premises,    the  lessee    ap- 
plied to  the  lessor  to  agree  on  three  or  five  persons 
to  appraise  the  buildings,   &c.,   and   he  refused; 
on  which    the    lessee  had  the  buildings.  &c.,  ap- 
praised by  three  indifferent  men,  who  valued  them 
at  $750 ;  it  was  held,  in  an  action  against  the  lessor, 
on  his  covenant,  that  the  lessee  was  not  entitled  to 
receive  interest  on  the  $750,  found  by  the  jury,  as 
the  ex-parte  appraisement  was  not  conclusive,  and 
the  damages  remained  unliquidated,'  to  be  ascer- 
tained by  the  verdict  of  the  jury. 

Id.  (Ib.)    300 

5.  Where  a  lease  f or  life'contained  a  covenant  that 
the  lessee  should  not  sell  or  assign  without  the  per- 
mission of  the  lessor,  and  the  lessee  did  sell  and  as- 
sign a  part  of  the  premises,  with  the  consent  of  the 
lessor,  it  was  held  that  this  did  not  amount  to  a  sur- 
render, but  the  lessee  still  remained  liable  for  every 
act  of  his  assignee  amounting  to  a  breach  of  the 
covenants  contained  in  the  lease. 

Jack«on.  ex  dem.,  r.  Broumton,          (227)    306 

6.  When.-  wood  is  cut  down  on  leased  land,  by  the 
essee  or  his  assigns,  in  such    manner  as    materially 

to  injure  the  inheritance,  it  is  waste,  and  the  lessee 
is  liable  to  an  action  for  the  breach  of  the  covenant 
against  waste:  and  where  the  least;  contains  a 
clause  of  re-entry  for  a  broach  of  the  covenants  and 
conditions  in  the  lease,  it  was  held  that  the  lessor 
might  maintain  ejectment. 

Id.  (Hi.)    3OO 

7.  When-  wild  and  uncultivated  land,  wholly  cover- 
ed with   wood  and  timlx-r,  is  leased,  the  lessee  may 
fell  part  of  the  wood  and  timber,  so  ;i>  to  lit  the  hind 
for  cultivation,  without  being  liable  for  waste  ;  but 
he  cannot  cut  down  all  the  wood  and  timt>cr,  so  as 
permanently  to  injure  the  inheritance. 

Id.  (It>.)    306 

8.  And  to  what  extent  the  wood  and  timl*T,on  such 
land,  may  be  cut  down,  without  waste,  is  a  que«- 
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tion  of  fact  for  a  jury  to  decide,  under  the  direction 
of  the  court. 

Id.  (lh.)    306 

9.  A  lessor  reserved  one  quarter  of  the  money  aris- 
ing from  every  letting,  assigning  or  disposing  of 
the  premises  by  the   lessee,  who  covenanted  that 
whenever  he  should  incline,  or  be  by  law,  or  other- 
wise obliged  to  sell,  &c.,  he  would  make  the  first  of- 
fer to  the  lessor,  giving  him  notice  of  the  price,  &c., 
and  it  was  provided  that  every  sale,  renting,  &c., 
should  be  void,  and  the  premises  revert  to  the  lessor, 
unless  the  seller  or  purchaser  should  pay  the  lessor 
the  one  fourth  of  the  money  offered,  &c.    The  ten- 
ant holding  under  the  lease  confessed  a  judgment, 
on  which  an  execution  issued  and  the  lease  was  sold 
by  the  sheriff.     This  was  held  not  to  be  a  breach 
of   the   covenant  or  condition  in  the   lease;   the 
judgment  not  having  been  confessed  fraudulently, 
or  for  the  purpose  of  enabling  the  creditor  to  take 
the  lease  and  execution  under  the  judgment,  and 
with  a  view  to  defeat  the  lessor's  right  to  the  one 
fourth  of  the  money  offered  under  the  covenant. 

Jackson,  ex  dem.,  v.  Corliss,  (531)    409 

10.  Where  a  tenant  willfully  holds  over,  after  the 
expiration   of  the  term,  and  notice  to  quit,  the 
landlord  is  entitled  to  double  rent. 

Hall  v.  Ballentine,  (536)    411 

11.  In  an  action  of  covenant  for  non-payment  of 
rent  reserved  in  a  lease,  if  the  plaintiff  recovers  less 
than  8250,  he  is  entitled  only  to  costs  of  a  court  of 
common  pleas. 

Becker  v.  Platt,  (555)    417 

LEASE— 8. 

1.  Letting  land  upon  shares,  for  a  single  crop, 
does  not  amount  to  a  lease  of  the  land,  and  the 
owner  alone  can  bring  trespass. 

Bradteh  v  Schenck,  (151)    498 

2.  Where  A  voluntarily  delivered  up  and  destroy- 
ed a  lease  of  land,  and  took  a  new  lease  arid  after- 
wards claimed  under  the  old  lease  ;  it  was  held  that 
if  the  old  lease  was  not  duly  surrendered  by  writ- 
ing, within  the  Statute  of  Frauds,  yet  that  A  could 
recover  no  more  land  than  what  he  could  prove, 
with  absolute  certainty,  was  covered  by  that  lease, 
especially  after  the  premises  claimed  had  been  in 
possession  of  another  for  near  sixteen  years. 

Jackson,  ex  dem.,  v.  Gardner,  (394)    581 

See  Deed,  6.    Trespass,  4. 

LEASE— 9. 

1.  A  let  to  B  a  farm  for  six  years,  from  the  1st 
May.  1805,  and  B  agreed  "to  render,  yield  and  pay- 
to   A    one    half    of  all  the  wheat,  rye,  corn   and 
other  grain,  raised  on  the  farm  in  each  year,  in  the 
bushel,"  &c.,  and  it  was  also  agreed,  that  either 
party  might  put  an  end  to  the  lease;  on  giving  to 
the  other  six  months'  notice;  but  if  A  gave  notice 
to  B  to  quit,  he  was  to  allow  B  "for  preparing  the 
ground  for  seed,  and  for  any  other  extra  labor." 
In  the  autumn  of  1808,  B  sowed  the  ground  with 
wheat,  rye,  &c.,  and  on  the  last  of  February,  1809, 
while  the  wheat,  &c.,  was   growing,  A  gave  no- 
tice to  B  to  quit,  and  he  accordingly  left  trie  prem- 
ises Immediately  thereafter.   In  January,  1809,  the 
sheriff  by  virtue  of  an  execution  against  the  goods 
and  chattels  of  B,  at  the  suit  of  C,  seized  all  the  per- 
sonal property  of  B,  and  sold  all  his  right  and  title  to 
the  wheat,  &c.,  then  growing  on  the  farm,  to   U. 
who,  afterwards,  when    the  grain  was  ripe,  in  the 
summer  of  180!»,  entered  on  the  farm    to  reap  the 
wheat,  &c.,  and   while  reaping.  A,  with    his  ser- 
vants, entered  and  drove  him  out,  and  took   and 
carried  away  the  wheat,  &c.    In  an  action  of  tres- 
pass (/uarc  daueumfreyit,  brought  by  DUgainst  A,  it 
was  hold  that  B  had  a  good  right  to  the  crop  of  wheat. 
&c..  as  emblements,  which  right  was  not  affected  by 
the  clause    in  the  lease  providing  fora  compensa- 
tion to  him  for  preparing  the  ground,  &c.  And  that 
the  sin-riff's  sale  of  this  right,  while  the  crop  was 
in  the  ground,  was  valid,    and    that    I),   the  pur- 
chaser,   had  a    right  to    enter,  gather  and    carry 
away  the  crop,    which    could  not   bt>  affected   by 
H's  subsequent  quitting  the  possession  of  the  farm. 
That   B  had  the  Interest  in  the  whole  oron,  until 
he  had  sepiirHtod  and  delivered  A's  proportion,  the 
reservation    In-iiig   as    rent;  and    the    whole    pro- 
perty In  the  crop  haviny  passed  to  I)  by  the  sher- 
iff's sale,  he  might  maintain  the  action  against  A. 

Stewart  v.  Dmtqhtyet  al.,  <10s>    «80 

2.  A  discharge  under  the  Insolvent  Act,  is  no  Uir 
to  an  action  on  an  express  covenant  to  pay  rent, 
brought  for  rent  accruing  subsequent   to  the  insol- 
vent's discharge. 

iMiixitm  r.  Prendergatf,  (127t    «98 

See  Agreement,  5.  Trespass  Qrurrr  Clawnim  Frtujit. 
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LEASE-10. 
See  Landlord  and  Tenant. 

LEGACY-7. 

1.  An  action  at  law  lies  against  a  devisee  upon 
his  express  promise  to  pay  a  specific  sum  bequeathed 
as  a  legacy,  and  charged  on  land  devised,  made  after 
the  executors  had  assented  to  the  legacy,  and  in 
consideration   of   the    devisee's    having    become 
seized  of  the  land  under  the  devise. 

Beecker  v.  Beecker,  (99)    262 

2.  But  whether  an  action  at  law  will  lie  against  a 
devisee  or  terre-tenant  in  possession  of  land  charged 
with  the  payment  of  a  legacy,  without  such  promise 
to  pay  the  legacy.  Quaere. 

Id.  (Ib.)    263 

LEGACY-8. 
See  Devise,  2. 

LEGACY— 10. 

1.  A  died  seised  of  a  large«real  and  personal  estate, 
which  he  devised  to  his  two  sons  for  life,  and  gave 
to  his  wife  an  annuity  of  $50,  during  her  widow-  j 
hood,  and  directed  his  sons,  the  devisees,  in  consid-  i 
eration  of  the  bequest  to  them,  to  pay  the  said  sum 
of  §50  to  his  wife,  yearly,  so  long  as  she  should  con-  | 
tinue  his  widow,  and  which  annuitj*  was  to  be  in 
lieu  of  dower.    The  devisees  proved  the  will  and 
took  possession  of  the  estate  so  devised  to  them,  and 
paid  the  widow,  on  account  of  the  legacy  so  be- 
queathed to  her,  875;  but  afterwards  refused  to  pay 
any  more.    In  an  action  of  ttSBltmpstt,  brought  by 
the  legatee  against  the  devisees,  to  recover  the  an- 
nual sums  which  remained  due  and  unpaid  on  ac- 
count of  the  legacy,  it  was  held  that  the  acceptance 
and  enjoyment  of  the  estate  devised,  and  an  actual 
payment  of  part  of  the  annuity  by  the  devisees, 
was  conclusive  evidence  of  and  equivalent  to  an 
express  promise  by  them  to  pay  the  annuity,  and 
that  the  plaintiff  was  entitled  to  recover. 

Fan  Orden  v.  Van  Orden,  (30)    922 

2.  Where,  in  a  will,  the  same  sum  of  money  is  giv- 
en twice  to  the  same  legatee,  he  can  take  only  one 
of  the  sums  bequeathed. 

Dewitt  v.  Fates,  (156)    978 

3.  The  latter  sum  is  held  a  substitution,  and  is  not 
taken  cumulatively,  unless  there  be  some  evident 
intention  of  the  testator  that  they  should  be  so  con- 
sidered, and  it  lies  with  the  legatee  to  show  that  in- 
tention, and  rebut  the  contrary  presumption. 

Id.  (Iti.)    978 

4.  But  where  the  two  bequests  are  in  different  in- 
struments, as  by  a  will  in  one  case,  and  a  codicil  in 
another,  the  presumption  is  in  favor  of  the  legatee, 
and  the  burden  of  rebutting  that  presumption  is 
cast  on  the  executor. 

Id.  (It>.)    978 

5.  And  the  presumption,  in  either  case,  is  liable  to 
be  controlled  and  repelled  by  internal  evidence  and 
the  circumstancs  of  the  case.     • 

Id.  (Ib.)    978 

LETTER  OF  CREDIT— 8. 

A  and  B  addressed  a  letter  of  credit  to  C  saying, 
"If  D  wishes  to  take  goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as  security  tor  any  amount 
he  may  wish.  May  30, 1804."  D  took  goods  of  C  on 
credit  several  times,  for  which  he  paid;  and  in 
December,  1805,  took  another  parcel  of  goods  on 
credit,  for  which  he  gave  his  note  to  C,  which  was 
not  paid.  In  an  action  brought  by  C  against  A  and 
B,  it  was  held  that  the  letter  of  credit  did  not  ex- 
tend beyond  the  first  parcel  of  goods  delivered  to 
D,  and  that  A  and  B  were  not  liable  for  an  indefinite 
time,  but  orffy  to  an  indefinite  amount  for  one  time. 
Rogers  v.  Warrer,  (119)  487 

LETTER  OF  CREDIT— 10. 
See  Surety. 

LIBEL— 6. 

1.  A  brought  an  action  tor  a  Jibel  against  B,  who 
pleaded  pit  w  darrein  continuance,  that  he  was  a  pai  t- 
ner  with  C  in  the  printing  and  publishing  of  the 
newspaper  which  contained  the  libel,  and  that  A 
brought  a  separate  action  against  C  for  the  same 
publication,  and  recovered  a  judgment  which  had 
been  satisfied,  &c.    On  a  demurrer,  this  was  held  to 
be  a  good  plea. 

Thomas  v.  Rumsey,  (26)    41 

2.  Whei-e  the  publication  of  a  libel  is  the  joint  act 
of  two  or  more  persons,  they  may  be  joined  in  the 
same  action ;  and  if  separate  suits  be  brought  against 
each,  the  plaintiff  can  have  but  one  satisfaction, 
but  may  elect  de  melioribus  damnis. 

Id.  (Ib.)    41 
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LIBEL -7. 

1.  In  an  action  for  a  libel,  the  plaintiff,  at  the  trial, 
may  abandon  any  part  of  the  libelous  matter  in  any 
one  count  in  his  declaration,  and  the-  part  so  aban- 
doned may  be  used  in  connection  with  the  part  re- 
tained, to  show  the  meaning,  and  he  will  be  entitled 
to  recover,  if  the  part  retained  be  sufficient  to  sus- 
tain an  action. 

Genet  v.  Mitchell,  (120)    269 

2.  Where  a  libel  charged  the  plaintiff,  who  had 
been  a  minister  of  France  to  the  United  States,  with 
having    "traitorously  betrayed  the  secrets  of  his 
government,"  and  the  proof  was  that  he  had  pub- 
lished his  instructions;  it  was  held  that  a  public 
minister  may,  if  he  deems  it  necessary,  publish  his 
instructions;    and  whether,  by  such    publication, 
he   had   traitorously   betrayed  the  secrets   of  his 
government,  is  a  mixed  question  on  which  a  jury, 
in  this  action,  under  the  advice  of  the  court  are  to 
decide. 

.  Id.  (Ib.)    269 

3.  An  action  for  a  libel  lies  against  the  proprietor  of 
a  gazette  edited  by  another,  though  the  publication 
was  made  without  the  knowledge  of  such  proprie- 
tor. 

Andres  v.  Wells,  (260)    317 

4.  But  where  a  printing  press  and  newspaper  es- 
tablishment were  assigned  to  a  person  merely  as  se- 
curity for  a  debt,  and  the  press  remained  in  the  sole 
possession  and  management  of  the  assignor,  this 
was  held  not  to  be  such  an  ownership  in  the  person 
holding  the  security  or  lien  as  would  render  him  lia- 
ble to  an  action  as  proprietor. 

Id-  (Ih.)    317 

5.  To  publish  of  a  member  of  Congress,  "  he  is  a 
fawning  sycophant,    a  misrepresentative  in    Con- 
gress, and  a  grovelling  office-seeker ;  he  has  aban- 
doned his  post  in  Congress  in  pursuit  of  an  office," 
is  libelous. 

Thomas  v.  Croswell,  (264)    318 

6.  Whether    the    person   libeled    did    leave    his 
post,  for  the  purpose  imputed  to  him,  or  had  vio- 
lated his  duty  as  a  representative  in  Congress,  are 
questions  for  the  jury  to  decide. 

Id.  (Ih.)    318 

7.  Whether  publications  by  the  defendant,  subse- 
quent to  the  libel  charged  in  the  declaration,  and 
which   are,   in   themselves,    libelous,    can   be   ad- 
mitted in  evidence  to  show  the  malice  of  the   de- 
fendant in  publishing  the  original  libel.    Quaere. 

Id.  (lt>.)    318 

8.  Though  a  person  may  publish  a  correct  account 
of  the  proceedings  in  a  court  of  justice,  yet  if  he 
discolors  or  garbles  the  proceedings,  or  adds  com- 
ments and  insinuations  of  his  own,  in  order  to  as- 
perse the  character  of  the  parties  concerned,  it  is 
libelous. 

Id.  (Ib.)    318 

LIBEL— 8. 

Where  the  libelous  words  charged  in  the  declara- 
tion were,  "but  this  is  not  the  first  time  that  the  idea 
of  falsehood  and  M.  B.  (meaning  the' plaintiff)  have 
been  associated  together,  in  the  minds  of  many 
honest  men  "  (meaning,  &c.)  it  was  held  that  evi- 
dence that  "sundry  honest  men,  to  wit:  A.  B. 
(naming  seven  persons)  and  others,  believed  and 
considered  the  plaintiff  not  to  be  a  man  of  truth, 
but  addicted  to  falsehood,"  was  not  admissible,  in 
justification;  and  that  the  defendant  could  only 
justify  the  charge  by  proving  the  fact. 

Brooks  v.  Bemiss,  (455)    6O3 

LIBEL— 9. 

1.  Where  a  declaration  for  a  libel,  after  stating  the 
plaintiff's  good  name,  &c.,  stated  that  the  defend- 
ant well  knowing   the  premises,    &c.,  maliciously 
intending  to  injure  the  plaintiff,  &c.,  and  to  bring 
him  into  great  scandal  and  disgrace,  and  to  cause  it 
to  be  believed  that  the  plaintiff  had  been  guilty  of 
the  crime  of  treason,  and  of  the  promulgation  of 
treasonable  sentiments,  &c.,  published  the  libel,  &c.; 
it  was  held  that  these  were  not  averments  necessary 
to  be  proved,  but  mere  suggestions,  by  way  of  in- 
ducement to  the  libel. 

Cnleman  v.  Southwick,  (45)    662 

2.  Where  A  published  a  libel,  taken  from  a  paper 
published  by  B,  as  an  extract,  from  a  paper  publish- 
ed by  C,in  an  action  brought  by  C  against  A,  for  a  li- 
bel.it  was  held  that  the  testimony  of  D.that  he  heard 
A,  before    he  published  the  libel,  ask  E  whether 
he  had  not  seen  it  in  the  paper  of  C,  and  that  E  an- 
swered "he    had,"    was   inadmissible,    in    mitiga- 
tion of  damages;  but  that  E  himself  should  be  pro- 
duced if  his  declarations  were  proper  evidence. 

Id.  (Ih.)    663 
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3.  In  actions  for  slander,  libel,  and  other  personal 
torts,  the  court  will  not  grant  a  new  trial,  on  the 
ground  of  excessive  damages,  unless  the  amount  of 
damages  is  so  flagrantly  outrageous  and  extrava- 
gant, as  to  show  that  the  jury    must   have  been 
actuated  by  passion,  partiality,  prejudice,  or  cor- 
ruption. 

Coleman  r.  Soitthwick,  (4o)    662 

4.  Where  the  defendant,  in  an  action  for  a  libel,  in 
his  plea  set  forth,  in  hcec  verba,  two  declarations 
by  the   plaintiff  in  two  other  actions,  for  libels,  by 
the  same  plaintiffs,  the  court  ordered  them  to  be 
struck  out,  as  being  an>  oppressive  incumbrance  on 
the  record. 

Spencer  r.  Tabele,     •  (130)    699 

5.  A  was  a  witness  in  a  cause  between  B  and  C, 
and,  afterwards,  C  printed  and  published  the  follow- 
ing words  of  A  :  "Our  army  swore  terribly  in  Flan- 
ders, said  Uncle  Toby ;  and  if  Toby  was  here  now, 
he  might  say  the  same  of  some  modern  swearers. 
The   man   (meaning   A)   is  no  slouch  at  swearing 
to  an  old  story."      In   an  action   brought  by   A 
against  C  for  libel,  it  was  held  that  these  words,  if 
they  did  not  import  a  charge  of  perjury,  in  the  legal 
sense,  yet  they  were  libelous,  as  they  held  up  the 
plaintiff  to  contempt  and  ridicule,  and  as  being  so 
thoughtless  or  so  criminal  as  to  be  regardless  of  the 
obligations  of  a  witness,  and,  therefore,  utterly  un- 
worthy of  credit. 

Stale  v.  Southirick,  (214)    734 

0.  Where  C  published  a  direct  and  positive  contra- 
diction of  what  A,  a  witness  at  a  trial  between  B 
and  C.  had  sworn  that  C  had  said,  this  was  held  not 
to  be  a  libel,  as  it  was  unaccompanied  with  any  im- 
putation of  a  crime  in  A. 

Id.  (/W    734 

See  New  Trial. 

LIBEL— 10. 

1.  In  an  action  for  a  libel,  parol  evidence  was  held 
admissible  to  prove  the  averment  in  the  declaration 
that  the  plaintiff  was  State  printer,  and  President 
of  the  Mechanics"  and  Farmers'  Bank ;  those  facts 
being  stated  as  matter  of  inducement,  and  collaver- 
ally. 

Soulhwick  r.  Stevens,  (443)    11O3 

2.  Where  a  witness  swo^-e  that  he  was  a  printer, 
and  had  been  in  the  office  of  the  defendant,  where  a 
pai>er  called  the  Ontarjo  Messenger  was  printed, 
and  saw  it  printed  there,  and  the  paper  produced  by 
the  plaintiff  was,  he  believed,  printed  with  the  types 
used  in  the  defendant's  office ;    this  was  held  to  be 
prima  facie  evidence  of  the  publication  by  the  de- 
fendant. 

Id.  (Ib.)    1103 

3.  Where  the  declaration  stated  the  libel  to  have 
been  published  in  a  newspaper  called  The  Ontario 
Messenger,  and  the  paper  produced  was  headed  On- 
tario Messenger,  it  was  held  that  this  was  not  a  var- 
iance, as  the  article  "the"  was  no  part  of  the  de- 
scription of  the  title  of  the  paper,  but  only  intro- 
ductory to  it. . 

Id.  (Ib.)    1103 

4.  In  actions  for  libels,  and  other  torts,  the  court 
will  not  set  aside  a  verdict  on  the  ground  of  exces- 
sive damages,  unless  they  are  flagrantly  outrageous 
and  extravagant. 

Id.  (Ib.)    1103 

5.  The  publisher  of  a  libel  is  responsible  to  the 
party  libeled,  notwithstanding  the  libel  is  accom- 
panied with  the  name  of  the  author. 

Doler.Lym.  (447)    HO4 

6.  Whether  a  person  who  repeats  slander,  but  who, 
at  the  same  time,  names  the  person  from  whom  he 
received  it,  may  plead  that  circumstance  in  justifi- 
cation, seem  to  depend  on  the  intent,  or  auo  aitimo, 
with  which  the  words,  with  the  name  of  the  author, 
are  repeated. 

at.  (ib.)  1104 

See  Pleadings,  18. 
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LIMITATION-8. 


1.  I ,:m<l-  descended  to  A,  a  feme  covert,  who  had  a 
daughter  C,  born  in  1756.  A  died  in  17ft4,  and  H,  her 
husband,  died  in  17H4.  C,  the  daughter,  married  1) 
in  1783.  An  adverse  possession  was  taken  of  tin- 
land  in  1772,  it  being  then  vacant  and  uncultivated; 
and  C,  after  the  death  of  her  husband  in  1807, 
brought  an  action  of  ejectment ;  It  was  held  that  B, 
being  a  tenant  by  the  courtesy,  no  right  of  entry  ac- 
crued to  C  until  after  the  death  of  B  in  17X4,  and 
that  C,  being  then  a  feme  corert,  was  not  bound  to 
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bring  her  action  in  twenty  years  thereafter,  but  was 
protected  by  the  Statute  during  her  coverture. 

Jackson,  ex  dem.,  v.  Settick,  (262)  535 

2.  Where  A  promised  to  pay  a  debt  barred  by  the 
Statute  of  Limitations,  in  certain  specific  articles,  it 
was  held  that  the  promise  was  conditional,  and  that 
the  plaintiff  was  bound  to  show  that  he  offered, 
and  was  ready  to  accept,  the  specific  articles. 

Bush  r.  Barnard,  (407)    586 

LIMITATION— 10. 
See  Devise,  2,  4,  5. 

LIMITATION  OF  ACTIONS— 10. 

1.  A  was  sued  on  a  note  given  by  him  and  B,  in 
1793,  and  pleaded  the  Statute  of  Limitations.    It  was 
proved  that  A,  about  two  years  bef  ore  the  suit  was 
brought,  was  shown  the  note,  and  admitted  that  he 
made  it ;  but  said  that  it  had  been  paid,  and  that  he 
had  sent  the  money  to  B  to  pay  the  plaintiff,  and 
supposed  it  was  paid  ;  and  that  he  could  make  it  ap- 
pear that  it  had  been  paid.    It  was  held  that  this 
was  a  sufficient  acknowledgment  to  take  the  case 
out  of  the  Statute,  and  that  the  burden  of  proving 
the  payment  rested  on  the  defendant. 

Dean  v.  Pitts,  (35)    924 

2.  Where  a  debt  is  contracted  abroad  by  a  person 
residing  out  of  the  State,  and  the  debtor  afterwards 
comes  within  the  State  publicly,  and  so  that  the 
creditor,  with  ordinary  diligence  and  due  means, 
miirht  arrest  him,  it  is  a  return  into  this  State  with- 
in the  meaning  of  the  proviso  in  the  5th  section  of 
the  Statute  of  Limitations  (sess.  24,  ch.  183),  and  the 
statute  begins  to  run  from  the  time  of  such  return 
against  the  plaintiff's  demand. 

Fmder  v.  Hunt,  (464)    1112 

LIMITATIONS,  STATUTE  OF-6. 

1.  Where  A,  by  direction  of  B,  entered  on  land  in 
1779,  which  C  claimed  as  his  own ;  and  he  wrote  a 
letter  to  B,  who  also  claimed  it,  that  when  the  times 
became  more  peaceable,  he  and  C  would  have  it 
surveyed,  and  if  the  land  belonged  to  C,  A  should 
pay   him    rent,    &c.    In    an    action  of  ejectment, 
brought  by  C,  it  was  held  that  this  letter  did  not 
suspended  the  operation  of  the  Statute  of  Limita- 
tions indefinitely,  but  only  during  the  war,  and  that 
there  having  been  an  adverse  possession  for  above 
twenty  years  since  the  war,  C  could  not  recover. 

Jackson,  ex  dem.,  v.  Hunt,  (16)    38 

2.  To  save  the  Statute  of  Limitations,  in  an  action 
against  an  executor,  the  plaintiff  may  state  that 
the  testator   being   indebted,    &c.,   the   executor, 
after  the  death  of  the  testator,  in  consideration, 
&c.,  promised  to  pay,  &c..  and  the  defendant  may 
set  up  everv  defense  which  he  could,  if  the  aisump- 
sit  was  laid  from  the  testator ;  and  the  judgment 
will  be  de  honis  testatori*,  *i  rio»,  &c. 

WMtaker  v.  Whitaker,  (112)    69 

3.  Though  one  partner,  after  a  dissolution  of  the 
partnership,  cannot  bind  the  other  by   any  new 
contract,  yet  his  acknowledgment  of  a  previous 
debt  due  by  the  partnership  will  bind  the  other 
partner,  so  as  to  prevent  him  from  availing  him- 
self of  the  Statute  of  Limitations. 

Smith  v  Lvdlmti  et  al.  (267)    121 

4.  Admitting  an  account  to  have  been  stated  by 
him,  or  stating  an  account  by  which  a  balance  ap- 
pears due,  is  a  sufficient  acknowledgment  by  one 
partner,  to  take  the  debt  out  of  the  Statute  of  Limi- 
tations. 

Id.  <//>.)    121 

5.  It  si-ems  that  the  Statute  of  Limitations,  in  re- 
gard to  the  real  actions,  does  not  apply  to  actions 
of  dower. 

Hitchcock  v.  Harrington,  (290)     129 

LOAN  OFFICERS-7. 
See  Surety. 

LOAN  OFFICERS-9. 
See  Mortgage. 

LOCATION-9. 
See  Survey  of  Land.    Patent,  2. 

LOCATION  OF  LAND-8. 

Whore  there  was  no  uncertainty  ns  to  the  true 
location  of  two  adjoining  lots  of  land,  as  originally 
imidi-,  near  forty  years  ago,  the  single  fact  that  one 
of  the  lessors  in  ejectment  had,  about  eight  years 
ago,  shown  to  the  defendant  a  mistaken  line  as  the 
true  line,  was  not  sufficient,  of  itself,  to  conclude 
the  lessors,  or  to  set  aside  a  verdict  for  the  plaintiff. 
Jackson,  ex  dem..  r.  Ibmula*,  (367)  R72 
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LOCATION  OF  PATENTS  OR  DEEDS— 7. 
See  Patents,  1, 2, 3,  4, 5.    Deeds,  2,  3,  4,  5,  6. 

LOTTERY  TICKETS.  INSURANCE  OF-7. 
See  Wager,  2. 

MAINTENANCE-8. 

1.  An  action  for  maintenance  will  not  lie  against  a 
person  for  carrying  on  a  suit  in  the  name  of  an- 
other, or  assisting  in  its  prosecution,  if  he  has  any 
legal  or  equitable  interest  in  the  land  or  subject  of 
controversy. 

Wickham,  qui  tarn.,  v.  Conklin,          (220)    521 

2.  Though  a  person  purchases  a  pretended  title, 
and  prosecutes  a  suit  in  the  name  of  another,  but  for 
his  own  benefit ;  yet  he  is  not  liable  to  an  action  for 
maintenance  under  the  9th  section  of  the  Act  to 
Punish  Champerty  and  Maintenance  (sess.  24,  ch. 

Id.  (Ib.)    521 

3.  A,  in  an  action  of  ejectment  against  B,  which 
was  tried  in  June,  1810,  recovered  a  verdict  for  land 
worth  82,500,  against  the  defendant,  on  which  a 
Judgment  was  rendered  in  August  following.    In 
July,  1810,  B  executed  a  quitclaim  deed  for  the  same 
land,  for  the  consideration  of  $300,  to  C,  who  knew, 
at  the  time,  of  the  suit,  trial,  and  verdict,  respecting 
the  land.    It  was  held  that  the  deed  from  B  to  C 
was  void,  under  the  1st  section  of  the  "Act  to  Pre- 
vent and  Punish   Champerty  and   Maintenance" 
(sess.  24,  ch.  87). 

Jackson,  ex  dem.,  v.  Ketcham,  (479)    611 

4.  The  purchase  of  land,  during  the  pendency  of 
a  suit  concerning  it,  if  made  with  a  knowledge  of 
the  suit,  and  not  in  consummation  of  a  previous 
bargain,  is  champerty,  though  not  punishable  under 
the  Statute  for  selling  a  pretended  title. 

Id.  (Ib.)    611 

MAINTENANCE— 9. 
See  Deed,  2, 3. 

MALICIOUS  PROSECUTION— 10. 

1.  No  action  lies  merely  for  bringing  a  suit  with- 
out sufficient  ground. 

Vanduzor  v.  Linderman,  (106)    955 

2.  To  sustain  a  suit  for  a  former  prosecution,  it 
must  be  without  cause,  and  malicious: 

Id.  (Ib.)    955 

3.  Such  a  suit  is  not  cognizable  before  a  justice. 

Id.  '(Ib.)    955 

MANDAMUS-6. 

This  court  will  grant  a  mandamus  directed  to  the 
judges  of  a  court  of  common  pleas,  commanding 
them  to  seal  a  bill  of  exceptions,  or  to  amend  it  ac- 
cording to  the  truth  of  the  case  ;  but  not  where  the 
bill  was  tendered  at  a  term  subsequent  to  the 
trial. 

Sikes  v.  Ransom,  (279)    125 

MANDAMUS— 7. 

An  alternative  mandamus  was  directed  to  a  town- 
clerk,  commanding  him  to  record  the  survey  of  a 
road,  pursuant  to  the  Act  (24  sess.,  ch.  186),  or  show 
cause,  &c.,  and  the  clerk  returned  that  he  did  not  re- 
cord the  survey,  because  one  of  the  commissioners 
had  signed  the  survey  by  the  name  of  ZaccheusHig- 
by,  whereas  he  was  elected  by  the  name  of  Zaccheus 
Higby,  Jr.;  and  because  the  commissioners  had 
not  taken  the  oath  of  office,  and  filed  a  certificate  of 
the  oath  with  the  clerk  according  to  the  Act.  It  was 
held  that  the  return  was  insufficient,  and  a  peremp- 
tory mandamus  was  awarded. 

The  People,  ex  rel.,  v.  Collins,  (549)    415 

,    MANDAMUS— 8. 

A  mandamus  will  not  lie,  at  the  instance  of  the 
party,  to  compel  the  supervisors  of  the  county  to 
audit  and  pay  the  account  of  charges  for  the  main- 
tenance of  a  pauper,  under  the  Act  (sess.  32,  ch.  90). 
The  supervisors  are  only  to  pay  such  accounts  as 
have  been  adjusted  and  paid  by  the  overseers,  in 
pursuance  of  the  justice's  order. 

Adams  v.  The  Supervisors,  <&c.,  (323)    555 

MANDAMUS— 9. 
See  Bill  of  Exceptions,  1,  2. 

MANDAMUS— 10. 

A  writ  of  mandamus  will  not  lie.  at  the  instance 
of  B,  to  the  president,  directors,  and  company  of  an 
incorporated  bank,  commanding  them  to  permit 
certain  shares  in  the  capital  stock,  standing  in  the 
name  of  C  in  the  books  of  the  company,  to  be  trans- 
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ferred  on  the  books :  C  having  become  insolvent,, 
and  duly  assigned  all  his  estate,  &c.,  including  the 
shares,  to  B:  but  the  party  is  left  to  the  ordinary 
remedy,  by  a  special  action  on  the  case,  to  recover 
the  value  of  the  stock  refused  to  be  transferred. 
InreSMpteyv.Mech.Bk.,  (484)  1121 

MANUFACTURERS-8. 

See  Act  to  Encourage  the  Manufacturing  of 
Woolen  Cloth,  within  this  State.  (Sess.  31,  ch.  186.) 

MANUMISSION-9. 
See  Slaves.  . 

MASTER  AND  SERVANT-6. 
See  Apprentice, 

MASTER  OF  A  SHIP-0. 
See  Common  Carrier.    Ship  Owner. 

MASTER  OF  A  SHIP— 7. 
See  Agent,  2. 

MASTER  OF  A  SHIP-8. 

In  an  action  on  a  bill  of  lading,  for  not  delivering 
goods,  stated  to  be  embezzled  or  lost  during  the 
voyage,  without  the  fraud  of  the  master,  it  was  held 
that  the  master  was  bound  to  answer  for  the  value 
of  the  goods  missing,  according  to  the  clear  net  val- 
ue of  goods  of  like  kind  and  quality  at  the  port  of 
delivery;  but  whether  he  is  also  to  pay  interest 
from  the  time  when  the  goods  ought  to  have  been 
delivered,  or  not,  depends  on  the  circumstances  of 
the  case  ;  but  if  no  fraud  or  misconduct  is  iinputa- 
ble  to  the  master',  interest  will  not  be  allowed. 

WatMnson  v.  Laughton,  (213)    519* 

MILITARY  LAND-TITLES-8. 

See  Deed,  1,  2,  3,  4. 

MILITARY  BOUNTY  LANDS.-9. 

A  soldier  in  the  Revolutionary  War,  entitled  to  a 
lot  of  land,  as  bounty,  died  prior  to  the  27th  March, 
1783,  before  the  Statute  of  Descents.  On  the  1st  July, 
1808,  his  brothers  and  sisters,  being  his  next  of  kin, 
except  Henry.his  eldest  brother.executed  a  deed  for 
the  land  to  B.  Henry,  the  eldest  brother,  had  pre- 
viously conveyed  the  lot  to  C.who  was  in  possession 
under  the  deed,  at  the  time  of  the  conveyance  to  B. 
In 'an  action  of  covenant  brought  by  B  against  the 
grantors  in  his  deed,  for  a  breach  of  the  covenant 
of  seisin,  it  was  held  that  the  plaintiff  was  entitled 
to  recover,  the  defendant  not  having  shown  that 
they  came  within  the  special  provision  of  the  9th 
section  of  the  Act  passed  5th  April,  1803  (sess.  26,  ch. 
88);  and  the  court  would  not,  by  intendment,  help 
the  claim  of  the  defendants,  in  opposition  to  the 
title  of  the  presumptive  heir  at  law,  and  of  a  bona 
nde  purchaser  holding  under  him  at  the  time. 

Stevens  v.  Woolsev  et  al..  (325)    783 

MILITARY  LOTS-10. 

1.  A  patent  fora  military  lot  was  granted  to  Dav- 
id Hungerford,  a  soldier  without  any  other  words 
of  description,  to  identify  the  patentee.    In  an  ac- 
tion of  ejectment,  the  lessors  claimed  the  land  as 
heirs  to  Daniel  Hungerford,  a  deceased  soldier,  al- 
leged  to    be   the   patentee   intended,  and  the  de- 
fendant   claimed    under    the   heir    of   a   person 
named   David    Hungerford.    And    an  Act  of  the 
Legislature    was     passed,    declaring    that    Daniel 
Hungerford,  the  ancestor  of  the  lessors,  was  the 
patentee  intended,  and  that  the  land  should  be  vest- 
ed in  him  in  the  same  manner  as  if  he  had  bfeen 
named  in  the  patent ;  it  was  held,  that  if  a  title  had 
legally  vested  under  the  patent,  it  could  not  be  de- 
vested  by  the  Legislature ;  but  the  patent  being  held 
void,  by  reason  of  the  misnomer,  so  that  the  heirs 
of  Daniel  Hungerford  could  not  take  under  it,  the 
land  remained  in  the  State,  and  it  being  proved  that 
the  ancestor  of  the  lessors  was  the  real  patentee  in- 
tended, the  act  was  to  be  deemed  a  legislative  grant 
to  him,  supplying  the  place  of  a  patent. 

Jackfton  v.  Stanley.  (133)    968- 

2.  Where  a  person  enters  upon  a  military  lot,  un- 
der color  of  title  by  descent,  and  leases  it,  the  de- 
fendant is  not  entitled  to  compensation  for  his  im- 
provements under  the  Act.    (Sess.  26,  ch.  88.) 

Id.  (Ib.)    968: 

3.  G.,  a  soldier  in  the  New  York  line  of  the  United 
States  Army,  in  the  Revolutionary  War,  received  a 
regular  discharge,  and  was  entitled  to  bounty  land 
under  the  Acts  of  the  Legislature  of  the  State.    In 
March,'  1784,  he  sold  his  right  to  B.,  to  whom  he  de- 
livered his  discharge,  on  which  was  the  following 
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certificate,  under  his  hand  and  seal :  "This  is  to  cer- 
tify, that  the  bearer  hereof,  I.  B.,  is  entitled  to  all 
the  lands  that  I  (B.  G.)  am  entitled  to,  either  from 
the  State  or  continent,  for  my  services,  as  a  soldier, 
certified  in  my  discharge."  It  was  proved  that  B. 
paid  to  G.  at  the  time  $15,  in  consideration  of  the 
transfer,  and  tnat  such  was  the  usual  price  of  sol- 
diers' rights  at  that  time.  Afterwards,  in  1792,  the 
persons .  to  whom  B.  transferred  the  right  so  ac- 
quired, sued  out  a  patent  for  the  lot  of  land  to 
which  G.  was  entitled,  and  which  by  the  direction 
of  the  Statute  was  issued  in  the  name  of  G.  F.,  with 
knowledge  of  the  transfer  to  B.,  some  years  after- 
wards, purchased  the  land  of  G.,  and  took  a  regu- 
lar conveyance  from  him,  in  1794,  for  the  considera- 
tion of  $250,  and  brought  actions  of  ejectment 
against  the  persons  holding  under  B.  It  was  held 
that  in  1784,  before  issuing  the  patent,  G.  had  only 
an  equitable  claim  ;  and  that  the  certificate  indorsed 
on  his  discharge,  being  an  assignment  of  his  equit- 
able interest  iransferred  his  whole  interest,  and 
was  sufficient  for  that  purpose,  without  any  words 
of  inheritance  or  consideration  expressed  in  the  in- 
strument. It  amounted  to  a  declaration  of  trust, 
and  was  a  sufficient  authority  to  B.  to  procure  a 
patent  in  his  own  name,  had.not  the  Statute  direct- 
ed It  to  be  issued  in  the  name  of  the  soldier ;  and 
that  after  the  patent,  G.  took  it  as  a  trustee  to  B., 
having  the  equitable  interest,  especially,  as  the  Act 
of  the  6th  of  April,  1790,  provided  that  previous 
sales  and  dispositions  of  the  lands  made  by  soldiers 
should  be  valid,  and  the  patent  having  a  retrospect- 
ive effect,  must  be  deemed  to  have  vested  the  land 
in  the  patentee  and  his  heirs,  from  the  17th  March, 
1783. 

Fisher  v.  Fields,  (495)    1125 

MILITIA-7. 
See  Court  Martial. 

MILITIA-8. 

1.  The  master  of  a  sloop  sailing  on  the  Hudson 
River,  between  Poughkeepsie  and  New  York,  en- 
rolled as  a  coasting  vessel,  and  sailing  under  a  li- 
cense, is  not  a  mariner  employed  in  the  sea  service, 
and  exempt  from  militia  duty,  within  the  purview 
of  the  second  section  of  the  Act  of  Congress  (2d 
Cong.,  sess.  1,  ch.  33),  passed  May  8th,  1792.  but  is 
liable  to  militia  duty,  under  the  law  of  this  State. 

Bi~u*h  v.  Booardus,  (157)    5OO 

2.  Whether  the  decision  of  a  court-martial  under 
the  militia  law,  on  a  question  of  which  they  have 
due  cognizance,  can  be  reviewed  or  traversed  in  a 
collateral  action.    Quaere. 

Id.  (Ib.)    500 

MILITIA— 9. 

See  Attorneys,  7.    Habeas  Corpus,  1,  2. 
MILITIA-10. 

1.  A  being  a  private  in  an  artillery  company,  in 
the  City  of  New  York,  received  from  B,  the  captain, 
a  certificate  of  discharge,  in  the  usual  form,  signed 
by  the  captain  but  not  countersigned  by  the  com- 
mandant of  the  regiment,  and  C,  who  was  then 
lieutenant  of  the  same  company,  knew  that  A  had 
this  certificate' ;  B  having  resigned,  C  succeeded  him 
in  the  command  of  the  company,  and  A's  name  not 
having  b-vn  struck  off  of  the  company  roll,  C  re- 
turned him  to  the  regimental  court-martial  as  a  de- 
linquent, at  several   parades:    A  did  not  attend  the 
court-martial,  relying  on  his  certificate  for  an  ex- 
emption, and  was  fined  by  the  court  for  his  delin- 
quency.   A  brought  an  action  on  the  case  tigitinst 
C,  for  falsely  and  maliciously  returning  him  as  a 
delinquent,  by  reason  whereof  he  was  compelled  to 
pay  a  fine,  &c.    It  was  held  that  the  action  was  not 
maintainable,  it  being  the  duty  of  C  to  return  A  as 
a  delinquent,  and  leave  it  to  the  court  to  decide  on 
the  validity  of  his  discharge; ;    anel  A  having  had  an 
e>ppe>rtunity  to  make  his  de-fense;  before  the-  eioiirt- 
martial,  the  d'  clsion  of  that  court  was  conclusive, 
that!1  liinl  not  made  a  false-  and  malicious  return  of 
the-  delinquency  of  A. 

Ferrw  p.  Arnutmmg,  (I00)    952 

2.  An  infant  under  1H  years  of  ago  is  not  liable  to 
be  enrolled  in  the*  militia;    and  if  with  the  consent 
of  his  fathe-r  ho  agre-e-s  to  go  us  a  substitute  for  an- 
other, into  actual  se-rvlco,  for  a  certain  sum  of  mon- 
ey, which  is  paid,  such  a  ce>ntrae-t  is  not  binding  on 
the  infant;  and  If  hi-  afte-rwards dese-rts  the  se-rvlce-, 
he  cannot  IK;  cemipe-llcd  to  return,  and  an  action  of 
trespass  anel  false  Imprisonment  will  lie  against  a 
person   who  apprehe-nds  anel  ele-tains  him  as  a  ele;- 
serter. 

Grace  \\  H'tf/ic r.  (453)    11O7 
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MILLS— 10. 
See  Highways,  2. 

MISDEMEANOR— 9. 
See  Indictment. 

MOHAWK    TURNPIKE    AND    BRIDGE    COM- 
PANY—7. 

1.  According   to   the   true  construction   of   the 
Act   Relative    to    the    Mohawk     Turnpike     and 
Bridge     Company   passed    the  29th    March,    1809, 
(sess.  32,  ch.  189),  the  corporation  cannot  legally  ex- 
act more  than  half-toll,  or  6J4  cents  for  crossing 
the  bridge   at    Schenectady,    with  a   wagon   and 
horses,  &c.,  from  the   inhabitants  of  the  City  of 
Schenectady,  or  from  persons  going  to  and  from, 
mills,  &c. 

Hearsey  v.  Pruyn,  (179)    289 

2.  The   discretion  given  to   the   corporation   to 
mitigate  the  rate  of  the  tolls  in  such  eases,  is  to 
be  exercised  only  in  reducing  them  below  one  half. 

Id.  (15.)    289 

3.  The  words  in  the  Act  "going  to  and  from  mills," 
comprehend  saw-mills,  as  well  as  grist-mills. 

Id.  (II).)    289 

4.  An  action  lies  against  the  toll-gatherer,  who 
has  received  the  excess  of  toll,  if  he  has  notice  not 
to  pay  it  over,  or  if  he  has  not  actually  paid  it  over, 
if  he  had  sufficient  notice  of  the  plaintiff's  claim. 

Id.  (J/>.)    289 

5.  It  seems  that  the  right  of  the  corporation  to  take 
toll  may  be  tried  in  an  action  against  the  toll  collec- 
tor, where  notice  has  been  given  to  him  not  to  pay  it 
over. 

Id.  (Ib.)    289 

6.  The  privilege  granted  by  the  second  section  of 
the  Act  (sess.  32,  eh.  189)  incorporating  the  Mohawk 
Turnpike  and  Bridge  Company,  to  the  inhabitants 
of  Schenectady,  going  to  market  with  the  produce 
of  their  farms.and  returning  from  market,of  paying 
only  half  toll.is  personal,  and  is  waived  if  the  per- 
son carries   to,  or  brings  back  from    market,  the 
goods   of  others ;    and  though  he  carries  the  pro- 
duce of  his  own  farm  to  market,  yet  if,  on  his  return, 
his  wagon  is  loaded  in  part  with  his  own  goods,  and 
in  part  with  the  goods  of  others,  he  must  pay  full 
toll  for  the  return  load. 

Hearseyv.  Boyd,  (183)    29O 

MONEY  COUNTS— 8. 
See  Evidence,  14. 

MORTGAGE— 6. 

1.  The  mortgagor,  notwithstanding  the  mortgage, 
is  deemed  seised,  and  is  the  legal  owner  of  the  land, 
as  to  all  pei-sons,  except  the  mortgagee  and  his 
legal  representatives. 

Hitchcock  v.  Harrington,  (290)    129 

2.  Where  a  mortgage  became   absolute   by   the 
non-payment  of  the  debt,  and  the  mortgagor  died, 
and  a  purchaser  under  the  heir  of  the  mortgagor, 
paid  oft  the  mortgage,  the  widow  of  the  mortgagor, 
after  the  lapse  of  twenty-five  years,  was  allowed  to 
recover  her  dower  in  the  land,  with  damages  from 
the  death  of  her  husband. 

Id.  (Ib.)    129 

MORTGAGE— 7. 

1.  The  notice  of  sale  of  mortgaged  premises,  pur- 
suant to  a  power  under  the  Statute,  may  be  post- 
poned  to  a   further  day,  provided  notice  of  the 
postponement  be  also  inserted  in  the  gazette.and  put 
up  on  the  court-house  door;  and  it  seems  that  it  is 
not  necessary  to  give  a  further  notice  of  six  months 
of  such  postponement. 

Jackson,  ex  de.in.t  r.  Clark  ct  aL,         (217)    3O3 

2.  But  where  notice  of  a  sale  wasgiven  in  February 
to  take  place  on  tin,-  12th  of  August  following,  which 
was  duly  published.  &c.,  and  in  Juno  a  notice  was 
inserted"  in  the  gazette,  that  tin-  salt-  was  postponed 
to   the  3d  of  September,  but  notice  of  the  post- 
ponement was  not  put  up  at  tin-  court-house  door, 
and  the  sale  took  place  on  the  12th  August,  pursuant 
to  the  original  notice ;  it  was  held  that  tin-  salt-  was 
irregular  and  void. 

Id.  (//'.)    :«03 

3.  Tin- estate  of  the  mortgagor  is  the  real  estate- 
at  law,  and  the  widow   of  the  mortgagor  may   rc- 
eovor  IHT  dowor  out  of  tho  lands  mortgaged  :  and 
the    truant,  deriving  title    by   mmm-    conveyance 
from  the  husband  of  the  demandant,  cannot,  d«-ny 
the  seisin  of  the  husbiind,  nor  s.-t  up  the  mortgage, 
HHU  subsisting  title,  there  having  been  no  foreclos- 
ure or  entry  by  the  mortgagee. 

OMin*  r.  Torry.  (278)    323 
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4.  A  purchase  of  the  mortgage  from  the.  mort- 
gagee is,  in  effect,  a  discharge  of  this  mortgage,  in 
favor  of  the  title  under  the  mortgagor. 

Collim  v.  TOITH,  (278)    323 

MORTGAGEES. 

1.  Where  A  gave  a  regular  bill  of  sale  of  three 
horses  to  B,  for  the  consideration  of  §210  and  B  at 
the  same  time  gave  to  A  a  writing  or  defeasance,  en- 
gaging, on  the  payment  of  the  §210  to  him  by  A  in 
14  days,  to  deliver  the  horsesXo  A ;  it  was  held  that 
this  was  a  mortgage  of  the  property,  and  not  a 
technical  pledge :  and  that  A  not  having  paid  nor 
tendered  the  8210  within  the  14  days,  the  condition 
became  forfeited,  and  the  mortgagee  had  an  abso- 
lute interest  in  the  property,  so  that  A,  on  a  subse- 
quent tender  of  the  money  to  B,  and  demand  of  the 
property  and  refusal,  could  not  maintain  trover 
for  it. 

Broirn  r.  Bcment  &  Strong,  (96)    479 

2.  A  mortgagee  of  a  ship  out  of  possession,  is  not 
liable  for  repairs  or  necessaries  furnished  the  ship. 

JT/nfj/re  v.  Scott,        •  (159)    501 

3.  A  and  his  wife,  in  1771,  executed  a  mortgage  in 
fee  of  the  land  of  his  wife  to  B.  and  A  afterwards, 
in  1788,  for  the  consideration  of  £125,  granted  and 
released  the  premises  to  B.  the  mortgagee,  his  heirs 
and  assigns  forever ;  and  B  retained  the  mortgage 
in  his  hands,  and  made  an  indorsement  thereon,  by 
which   he   covenanted   not   to    bring   any  action 
against  A  or  his  representatives  for  the  money  due 
on  the  mortgage,  and  declaring  that  the  mortgage 
was  kept  on  foot  merely  to  protect  the  title  of  B 
and  his  heirs  in   the   premises.     In  an  action  of 
ejectment  brought  by  A  and  wife  against  a  person 
claiming  under  B,  it  was  held  that  the  covenant  in- 
dorsed on  the  mortgage  was  no  satisfaction  or  dis- 
charge of  the  mortgage,  in  law  or  equity ;  but  the 
mortgage  being  unredeemed,  the  title  under  it  set 
up  by  the  defendant  claiming  under  B  was  a  good 
and  valid  defense. 

Demi,  ex  dem.,  v.  Wynkoon.  (168)    5O3 

4.  Whether  the  mortgage  is  now  redeemable  or 
not,  is  a  question  for  the  Court  of  Chancery  to  de- 
cide. 

Id.  (Ib.)    503 

MORTGAGE-9. 

1 .  Where  money  is  loaned  on  mortgage  by  the  loan 
officers,  pursuant  to  the  Act  of  14th  March,  1792 
(sess.  15,ch.  25),  after  a  default  of  payment  of  the  in- 
terest by  the  mortgagee,  for  22  days  after  the  same 
is  payable,   all  equity  of  redemption  is    forever 
closed,  ipso  facto,  by  such -default;  and  the  loan 
officers  become  vested  with  an  absolute  and  inde- 
feasable  estate  in  the  land,  so  that  this  court  can- 
not regard  any   estate  as    existing  in  the  mort- 
gagor. 

Jackson,  ex  dem.,  Limerick  v. 

Voorhis,  (129)    691 

2.  No  person  can  come   into  a  court  of  equity, 
to  redeem    a    mortgage,  unless  he   is  entitled   to 
the  estate  of  the  mortgagor,  or  claims  a  subsisting 
interest  under  it. 

Orant  et  al.  v.  Duane  et  al.,  (591)    895 

3.  S.,  in  1765,  mortgaged  a  tract  of  land  to  G .,  to  se- 
cure a  debt.    In  1766.  S.  and  B.  &  C.,  his  copartners 
in  trade,  being  insolvent,  made  a  composition  with 
their  creditors,  and  by  indenture,  tripartite,  con- 
veyed all  their  estates,  real  and  personal.but  without 
specifying  the  mortgaged  premises,  to  D.,  E.  and  F. 
and  to  the  survivors  and  survivor,  and  the  heirs  of 
such  survivor,  parties  of  the  third  part,  in  trust 
for  the  creditors  of  S.,  B.  &  C.,  described  as  named, 
and  whose  debts  were  specified  in  a  schedule  an- 
nexed, of  the  second  part.    S.  died  afterwards ;  and 
E.  &  F.,  two  of  the  trustees  named,  died  during  the 
Revolutionary  War,  and  D.,  'the  surviving  trust- 
ee, died  in  1797.    In  1799  the  executors  of  D.,  and 
named  as  trustees  in  his  will,  filed  a  bill  in  chancery 
against  the  heirs  of  G.,  the  mortgagee,  for  the  re- 
demption of  the  mortgaged  premises;  and  after  rep- 
lication was  filed,and  publication  passed,  the  heirs  of 
D.,  in  1806,  were  made  parties  complainants.  It  was 
held  that,  after  such  a  lapse  of  time,  it  must  be  pre- 
sumed that  the  debts  of  S.,B.&  C.  had  been  paid,  and 
the  objects  of  the  trust  satisfied  out  of  the  other  trust 
property,  or  otherwise ;  the  existence  of  any  of  the 
debts  not  being  shown  ;  and  that  the  heirs  of  D. 
had  not,  therefore,  any  interest    which  could  en- 
title them  to  a  redemption,  but  that  the  equity  of 
redemption,  if  not  wnolly  barred  by  the  lapse  of 
time,  remained  in  the  heirs  of  S.,  the  mortgagor ; 
especially  as  the  indenture  produced  by  the  [com- 
plaints, and  relied  on  by  them  as  creating  the  fctrust 
estate,  was  not  executed  by  the  trustees,  non.by  the 
creditors;  nor  was  any  schedule  annexed  to  it,  and 

1226 


there  was  evidence  affording  a  presumption  that 
the  arrangement  between  S.,  B.  &  C.,  and  their 
creditors,  was  either  not  consummated,  or  was  aban- 
doned, or  superseded  by  some  other  agreement. 
Id.  <7b.)  895 

See  Agreement. 

MORTGAGE-10. 

1.  Where  two  persons  purchase  separate  parcels 
of  a  lot  of  land,  previously  mortgaged,  and  one  of 
them  afterwards  pays  more  than  his  share  of  the 
mortgage  money,  in  proportion  to  the  part  of  the 
lot  owned  by  him,  he  may  call  on  the  other  for  con- 
tribution of  his  aliquot  share,  or  such  part  of  it  as 
has  been  so  paid ;   but  not  for  any  part  advanced  by 
him  less  than  his  proportion,  though  the  other  has 
paid  nothing. 

Saivyer  v.  Li/on,  (32)    923 

2.  A  hona.fidc  purchaser,  without  notice,  under  a 
sale  duly  made,  pursuant  to  the  Statute  (sess.  24,  ch. 
145),  by  virtue  of  a  power  of  attorney,  contained  in 
a  mortgage,  is  not  affected  by  usury  in  the  original 
debt,  for  which  the  bond  and  mortgage  were  given. 

Jackson  v.  Henry,  (185;    991 

3.  Such  a  sale  is  equivalent  to  a  foreclosure  and 
sale  under  a  decree  of  a  court  of  equity,  and  cannot 
be  defeated  to  the  prejudice  of  a  bona  fide  purchas- 
er. 

Id.  (Ib.)    991 

4.  Where  no  possession  has  been  taken  under  a 
mortgage,  nor  any  interest  paid,  nor  steps  taken  to 
enforce  it.  for  19  years,  it  was  held  not  to  be  a  sub- 
sisting outstanding  title,  and  that  a  jury  might  pre- 
sume it  satisfied. 

Jackson  v.  Pratt,  (381)    1O76 

5.  A  stranger,  not  claiming  under  a  mortgage, 
cannot  set  it  up  to  defeat  the  legal  title. 

Id.  (Ib.)    1076 

6.  Where  a  person,  who  had  executed  a  mortgage 
of  lands,  was  afterwards  attainted,  it  was  held  that 
the  mortgage  might  be  set  up  against  the  people,  as 
having  suceeded  to  the  rights  of  the  mortgagor. 

Jackson  v.  Pierce,  (414)    109O 

7.  Where  a  mortgage  debt  had  lain  dormant  from 
April,  1774,  to  March,  1802,  it  was  held,  that  after  de- 
ducting the  period  of  the  American  war,  the  lapse 
of  time  was  sufficient  to  afford  the  presumption  of 
payment.    But  the  period  of  20  years  is  only  a  cir- 
cumstance on  which  to  found  a  presumption,  and 
is  not,  of  itself,  a  bar. 

Id.  (Ib.)    109O 

8.  And  where  the  Attorney-General  and  Survey- 
or-General, to  whom  the  petition  of  the  occupants 
of  lands  mortgaged  by  a  person  attainted,  had  been 
refused  by  the  Senate,  in  March,  1802,  reported  the 
mortgage  as  outstanding,  and  a  balance  due  there- 
on ;   this  was  held  sufficient  to  repel  the  presump- 
tion of  payment,  especially  when  connected  with 
other  circumstances. 

Id.  (Ib.)    109O 

9.  Where  a  mortgage  is  given  of  an  undivided  part 
or  share  in  a  large  tract  of  land ;   and  on  partition, 
the  right  or  share  of  the  mortgagor  is  allotted  in 
severalty,  the  mortgage  will  be  considered  as  at- 
tached to  the  part  so  assigned  as  the  share  of  the 
mortgagor,  and  will  cover  his  whole  interest  therein. 

Id.  (Ib.)    1090 

10.  Where  a  written  agreement,  dated  2d  of  Sep- 
tember, between  A  and  B,  stated  that  A  thereby 
delivered  to  B  a  certain  promissory  note  of  C  for  200 
bushels  of  wheat,  valued  at  8200,  payable  in  Febru- 
ary ,-1811.  and  engaged,  in  case  the  wheat  did  not  sell 
for  8200,  to  make  up  the  deficiency  ;    and  B  thereby 
gave  to  A  the  power  of  redeeming  the  note,  by  pay- 
ing $186,  with  3J^  per  cent,  interest,  any  time  with- 
in   six   months  of   the   time   the   note   was   pay- 
able ;   it  was  held  that  the  note  was  deposited  as  a 
pledge,  and  not  as  a  mortgage,  and  that  a  tender  by 
A  of  the  S200  on  or  before  the  day  the  note  fell  due, 
was  sufficient  to  entitle  him  to  a  return  of  the  note; 
and  on  such  tender  and  refusal  by  B,  A  might  main- 
tain trover  for  the  note. 

3TLean  v.  Walker,  (471)    1115 

11.  The  assignee  of  a  mortgagee  in  possession  of 
the  premises,  is  protected  by  the  mortgage,  though 
no  foreclosure  of  it  is  shown. 

Jackson  v.  Minkler,  (480)    1119 

12.  A  creditor  who  takes  a  mortgage  to  secure  a 
debt  by  bond  or  otherwise,  has  three  remedies,  all 
or  either  of  which  he  may  pursue  until  he  is  satis- 
fled  ;  he  may  bring  an  action  of  debt  on  the  bond,  or 
get  possession  of  the  rents  and  profits  of  the  lands 
mortgaged,  by  an  action  of  ejectment,  or  he  may 
foreclose  the  equity  of  redemption,  and  sell  the  land 
to  pay  the  debt ;   and  where  a  creditor  so  secured 
brought  an  action  on  his  bond,  and  obtained  judg- 
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ment  and  issued  execution,  on  which  the  land  |  4.  Aliter.  if  the  new  evidence  goes  only  to  the  plea 
mortgaged  was  taken  and  sold  by  the  sheriff,  at  pub-  of  not  guilty. 

lie  auction  to  B,  the  highest  bidder,  for  870,  though  Id.  (Ib.)    756 

it  was  mortgaged  to  secure  a  debt  of  $724,  B,  the  ]  5.  Where  there  was  evidence  on  both  sides,  and  the 
purchaser  knowing  at  the  time  of  the  mortgage,  j  jury  found  a  verdict  for  the  plaintiff,  in  an  action 
and  of  itsbeino-  unpaid  ;  in  an  action  of  ejectment,  :  for  goods  sold  and  delivered,  and  the  defendant  re- 
af  terwards  brought  by  A,  the  mortgagee,  to  recover  I  lied  on  a  payment  and  receipt  in  full,  being  for  a 


the  possession  against  B,  it  was  held  that  the  sale, 
under  the  execution,  was  only  of  the  equity  of  re- 
demption, or  interest  of  the  mortgagor,  and  that  the 
mortgagee,  notwithstanding  the  sale  to  B,  was  en- 
titled to  recover  the  possession. 

Jackson  v.  Hull,  (481)    1119 


promissory  note,  the  maker  of  which  afterwards 
proved  insolvent,  the  court  refused  to  grant  a  new 

(310)    777 


NAVIGABLE  WATERS-6. 
See  Towns.    Grant. 

NEW  TRIAL-6. 

Where,  in  an  action  of  debt  against  a  sheriff  for 
the  escape  of  a  prisoner  in  custody,  on  the  surren- 
der of  his  bail,  the  whole  defense  was  let  in,  as  if  it 
had  been  an  action  on  the  case,  which  was  the  prop- 
er action,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  nominal  damages  only,  the  court 
refused  a  new  trial,  merely  to  give  the  defendant 
«n  opportunity  to  get  rid  of  the  suit,  as  he  would 
be  entitled  to  costs  as  the  verdict  stood. 

Van  Slyck  v.Hogeboom.  (270)    122 

NEW  TRIAL— 7. 

Where  the  counsel  for  the  defendant,  after  he  had 
summed  up  the  evidence  in  the  cause,  and  while 
the  plaintiff's  counsel  were  addressing  the  jury,  dis- 
covered new  and  material  evidence,  which  he  of- 
fered to  produce :  but  the  judge,  supposing  he  had 
no  discretion,  refused  to  admit  it,  unless  the  plaint- 
iff's counsel  would  consent,  which  being  refused,  a 
verdict  was  found  for  the  plaintiff ;  it  was  held  that 
the  judge  had  a  discretion  to  admit  the  evidence ; 
and  that,  as  it  ought  to  have  been  received,  the  de- 
fendant was  entitled  to  a  new  trial. 

Mercerv.  Sayre  &  Toler,  (306)    332 

NEW  TRIAL— 8. 

1.  A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  which  does  not  relate 
to  new  facts,  but  goes  only  to  corroborate  the  tes- 
timony given  at  the  former  trial,  or  which  con- 
sists merely  of  cumulative  facts  or  circumstances 


relative  to  the  same  matter, 
former  trial. 

Smith  v.  Brush  et  al., 


controverted  at  the 
(84)    476 


2.  Though  a  verdict  was  against  the  weight  of  evi- 
dence, yet  the  action  sounding  in  tort,  being  against 
a  sheriff  for  an  escape,  and  the  sum  in  controversy 
small,  and  the   evidence  as  to  the  damages  con- 
tradictory, a  new  trial  was  refused. 

Feeter  v.  Whipple,  (369)    572 

3.  On  a  motion  for  a  new  trial,  in  an  action  of 
ejectment,  on  the  ground  of  the  discovery  of  new 
and  material  evidence  since  the  trial,  the  affidavits 
stated  that  C,  who  claimed  title  to  the  land  in  the 
possession  of  B,  his  tenant,  had  the  care  and  man- 
agement of  the  defense  of  the  suit,  and  was  present 
at  the  trial ;  that  F  was  a  witness  at  the  tnal,  but 
that  C  did  not  know  until  after  the  trial  that  F 
knew  or  could  testify  the  facts  stated  as  material : 
though  it  appeared  that  B,  the  tenant,  who  was  not 
present  at  the  trial,  did  know  before  the  trial  what 
F  could  testify.    A  new  trial  was  granted,  as  the 
evidence  stated  was  material,  and  the  suit  being  to 
change  the  possession  of  several  years. 

Jacktom,  ex  dem.,  v.  Laird,  (489)    614 

NEW  TRIAL-9. 

1.  In  an  action  for  a  libel, where  the  jury  find  a  ver- 
dict-for  the  defendant,  the  court  will  not  grant  a 
new  trial,  merely  because  they  misunderstood  or 
disregarded  the  evidence. 

4         Hut-tin  V.  HiifMna,  (30)    658 

2.  In  actions  for  slander,  lllH-1.  and  other  personal 
torts,  the  court  will  not  grant  a  new  trial,  on  the 
ground  of  excessive  damages,  unless  the  amount 
of  damages  is  so  flagrantly  outrageous  and  extrava- 
gant as  manifestly  to  show  that  the  jury  must  have 
been  actuated  by  passion,  partiality,  prejudice  and 
corruption. 

CnU'incn  r.  Simtlnrtck.  (43)    6O1 

3.  In  an  action  for  slander,  after  a  verdict  for  the 
plaintiff,  anew  trial  will  not  be  granted  to  the  de- 
fendant, on  affidavit  of  newly  discovered  evidence, 
which  went  merely  in  support  of  a  plea  of  Justifica- 
tion. 

licrrx  v.  Root,  (204)    756 
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trial. 

Johnson  v.  Weed  et  al., 
See  Practice,  2,  27. 

NEW  TRIAL-10. 

In  actions  for  libels,  and  other  torts,  the  court  will 
not  set  aside  a  verdict  on  the  ground  of  excessive 
damages,  unless  they  are  flagrantly  outrageous  and 
extravagant. 

Southwick  v.  Stevens,  (443)    11O3 

NEW  YORK—  9. 

See  Wardens  of  the  Port  of. 

JNONSUIT-7. 

Error  lies  on  a  judgment  of  nonsuit  by  a  court  of 
common  pleas,  as  it  is  a  judgment  with  costs. 

Schemerhoi-n  v.  Jenkins,  (373)    356 

NONSUIT-8. 

In  a  joint  action  of  trespass  against  three  defend- 
ants, one  of  them  suffered  judgment  to  pass  by  de- 
fault, and  it  was  held  that  the  other  defendants 
could  not  obtain  a  judgment  as  in  a  case  of  nonsuit, 
for  not  proceeding  to  trial,  as  the  plaintiff,  in  such 
case,  cannot  be  nonsuited. 

Yates  v.  Lansing  et  al.,  (289)    544 

NON-INTERCOURSE  ACTS—  9. 
See  Action  for  Money  Had  and  Received,  3,  4. 
NOTICE—  10. 

1.  Where  a  deed  reciting  a  letter  of  attorney,  by 
virtue  of  which  the  conveyance  was  made,  was  duly 
deposited  with  the  clerk  of  Albany,  according  to 
the  Act  of  the  8th  of  January,  1794  (sess.  7,  ch.  44),  it 
was  held  to  be  sufficient  notice  of  the  power,  by 
means  of  the  recital,  to  a  subsequent  purchaser, 
who  was  equally  affected  by  it,  as  if  the  power  it- 
self had  been  also  deposited. 

Jackson  v.  Neely,  (374)    1O73 

2.  Where  a  subsequent  purchaser,  whose  deed  is 
registered,  has  notice  at  the  time  of  his  purchase, 
of  a  prior  unregistered  deed,  the  prior  deed  will 
have  the  preference:  the  second  purchase',  with  act- 
ual notice  of  the  prior  deed,  being  deemed  fraudu- 
lent ;   and  the  question  of  notice  and  fraud  is  cog- 
nizable in  a  court  of  law  as  well  as  in  a  court  of 
equity. 

Jackson  v.  Burgott,  (457)    11O9 

NOTICE  TO  QUIT-6. 

1.  A  entered  on  the  land  of  B,  with  his  permis- 
sion, as  a  mere  occupant  without  any  rent  being 
reserved.    B  sold  the  land  to  C,  under  whom  A  con- 
tinued in  possession,    and  afterwards  sold  all  his 
right,  &c.,  to  I),  who  took  possession  and  claimed 
to  hold  under  the  deed  from  A  ;  but  this  disclaimer 
of  tenancy  under  C  was  subsequent  to  the  date  of 
the  demise  laid  by  C  in  his  action  of  ejectment.    It 
was   held   that  the  disclaimer   of   tenancy    being 
after  the  demise,  and  no  notice  to  quit,  or  other  de- 
termination of  the  tenancy  being  shown,  so  as  to 
give  a  right  of  entry,  the  plaintiff  must  be  non- 
suited. 

Jackson,  ex  dem.,  v.  Wheeler,  (272)    122 

2.  But  such  a  disclaimer  of  tenancy  is  sufficient 
to  dispense  with  a  notice  to  quit,  if  before  the  de- 
mise laid  in  the  plaintiff's  declaration. 

Id.  (Ih.)    122 

NOTICE  TO  QUIT—  7. 

A  tenant  at  will,  after  tin  act  of  voluntary  waste, 
by  which  he  has  determined  his  estate,  is  not  en- 
titled to  ii  notice  to  quit. 
P/iH/i>»r.  Cmvrf, 

NOTICE  TO  QUIT—  9. 
See  Ejectment. 

NOTICE  TO  QUIT    1C). 
See  Ejectment,  5,  7. 
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OFFICER.-9. 

1.  The  acts  of  officers <le  factourt'  valid,  as  respects 
the  public  and  the  rights  of  third  persons. 

Jlf /«*/»•}/  r.  Tanner,  (1351    701 
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2.  An  officer  intrusted  by  the  common  law  or  stat- 
ute, is  liable  to  an  action  for  negligence  in  the  per- 
formance of  his  trust  or  duty,  or  for  fraud  or  neg- 
lect in  the  execution  of  his  office. 

Jenner  v.JoUfe,  (381)    8O9 

3.  If   an    officer,  naving  authority  to  attach  the 
goods  of  a  person,  keeps  them  in  an  unsafe  place, 
or  exposes  them  to  destruction,  he  is  liable  for  the 
damages  sustained. 

Id.  (Ib.)    809 

4.  And  it  seems,  that  if  a  plaintiff  in  a  process  of 
attachment,  directs  or  causes  the  officer  so  to  act, 
as  to  misbehave  in  the  execution  of  his  office,  and 
produce  thereby  the  loss  or  destruction  of  the  goods 
in  his  custody,  the  party  injured  has  has  his  election 
to  bring  his  action  either  against  the  principal  or 
the  officer. 

Id.  (Ib.)    809 

See  Asxumpsit.  Action  for  Money  Had  and  Re- 
ceived, 3,  4, 5. 

OFFICE  AND  OFFICER-7. 

1.  The  acts  of  an  officer  de  facto,  who  comes  into 
office  by  color  of  title,  are  valid,  as  it  concerns  the 
public,  or  third  persons  who  have  an  interest  in  his 
acts. 

The  People,  ex  rel.,  v.  Collins,  (549)    415 

2.  A  mere  ministerial  officer  has  no  right  to  decide 
on  the  acts  of  such  officer  de  facto,  or  adjudge  them 
to  be  null. 

Id.  (Ib.)    415 

ONONDAGA  COMMISSIONERS-6. 

1.  It  seems  that  the  powers  of  the  Ononadaga  com- 
missioners ceased  on  the  first  Tuesday  of  March, 
1802,  and  were  not  revived  by  the  Act  of  the  6th 
of  April,  1803,  so  as  to  render  valid  acts  done  in  the 
Intermediate  time. 

Jackxon,  ex  dem.,  v.  Livingston,  (149)    82 

2.  Where  a  dissent  to  an  award  of  the  Onondaga 
commissioners  is  duly  filed  in  the  clerk's  office  of 
the  County  of  Cayuga,  it  is  sufficient,  and  a  com- 
pliance with  the  "  Act  to  Settle  Disputes  Concern- 
ing Titles  to  land  in  the  County  of  Onondaga ;"  and 
it  might  be  filed  in  the  office  of  the  clerk  of  Onon- 
daga. 

Id.  (Ib.)    82 

3.  Dunbar,  an  infant,  in  1784,  conveyed  a  lot  of 
land,  in  the  military  tract  to  Macey,  who  conveyed 
the  same,  in  1794,  to  Platt,  who  conveyed  it  to 
Thorn.    In  1785  Dunbar  came  of  full  age,  and  after- 
wards, in  1791,  without  having  made  any  entry  on 
the  land,  or  done  any  act  to  avoid  the  deed  to  Macey, 
executed  another  deed  for  the  same  lot  to  Brooks ; 
and  the  executors  of  Brooks,  afterwards,  in  1794, 
conveyed  the  same  lot  to  Isaacs,  who  contracted  to 
convey  it  to  Cady,  who  assigned  the  contract  to 
Todd,  who  entered  into  possession,   in   1795,   and 
afterwards,  in  1797,  received  a  deed  from  Isaacs. 
On  the  18th  November,  1802,  the  Onondaga  com- 
missioners awarded  the  lot  to  Thorn  ;  and  Todd,  in 
May,  1803,  filed  his  dissent,  pursuant  to  the.Statute  : 

In  an  action  of  ejectment,  brought  on  the  demise 
of  Dunbar,  Macey,  Platt,  and  Thorn,  against  Todd 
to  recover  the  lot,  it  was  held,  that  though  the  deed 
from  Dunbar  to  Macey  was  voidable,  Todd  could 
not  avail  himself  of  the  subsequent  deed  from  Dun- 
bar  to  Brooks,  to  avoid  it :  and  that,  though  the 
dissent  of  Todd  would-  inure  to  the  benefit  of  those 
from  whom  he  derived  his  estate :  yet,  as  it  did  not 
appear  that  the  executors  of  Brooks  had  any 
authority  to  convey  no  privity  of  estate  was  shown 
between  him  and  Todd  ;  and  that  as,  by  the  award 
in  favor  of  Thorn,  the  deed  to  Brooks  was  render- 
ed inoperative,  no  dissent  having  been  filed  by  the 
heirs  of  Brooks,  the  award  was  conclusive  against 
them ;  and  so  Todd  could  not  avail  himself  of  the 
deed  to  Brooks,  as  a  subsisting  outstanding  title : 
and  that  though  the  deed  to  Thorn,  on  account  of 
the  adverse  possession  of  Todd,  was  void,  vet  the 
award  of  the  commissoners  was  on  the  title,  and 
being  in  favor  of  Thorn,  it  must  extend  and  in- 
ure to  the  benefit  of  all  those  from  whom  he 
derived  title,  and  confirmed  the  deeds  to  Macey  and 
Platt,  who  were  not  bound  to  enter  any  dissent, 
as  the  award  was  in  favor  of  their  alienee. 

Jack«on,  ex  dem.,  r.  Todd,  (257)    117 

ONONDAGA  COMMISSIONERS— 7. 
1.  An  award  of  the  Onondaga  commissioners,  in 
favor  of  the  grantor,  in  a  deed,  will  inure  to  the 
benefit  of  the  grantee,  it  being  in  favor  of  the 
title ;  and  the  grantee,  there  being  no  dispute  be- 
tween him  and  the  grantor,  need  not  enter  his  dis- 
sent. 

Jackson,  ex  dem.,  v.  Teele,  (28)    238 
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2.  None  but  persons  aggrieved  by  the  award  need 
file  a  dissent.  The  Act  relative  to  the  Onondaga 
Titles  (20  sess.,  ch.  51)  applies  only  to  interfering 
and  adverse  claims. 

Id.  (Jb.)    23* 

ONONDAGA  COMMISSIONERS— 8. 

1.  In  cases  of  awards  by  the  Onondaga  commis- 
sioners, infants  and  others  under  legal  disabilities  at 
the  time  of  the  award,  must  file  their  dissent  within 
three  years  after  coming  of  age,  or  the  removal  of 
the  disability,  otherwise  they  will  be  barred.    It  is 
not  sufficient  to  bring  an  action  within  the  three 
years,  without  having  filed  a  dissent.    Whether  the 
land  was  vacant  or  not,  the  dissent  is  equally  neces- 
sary in  every  case. 

Jackson,  ex  dem.,  v.  ATKee,  (429)    594 

2.  An  award  of  the  Onondaga  commissioners,  un- 
der the  Act  (sess.  20,  ch.  51),  is  final  and  conclusive, 
if  no  dissent  has  been  filed,  though  the  land  was 
vacant,  for  five  years  after,  and  the  party  against 
whom  the  award  was  given,  brought  his  action 
soon  after  possession  was  taken. 

Jackson,  ex  dem.,  v.  Supartunut,          (490)    615 

ONONDAGA  COMMISSIONERS— 10. 

1.  The  limitation  in  the  Act  Relative  to  Titles  to 
Lands  in  Onondaga  County  (sess.  20,  ch.  51).  as  to 
the  time  of  filing  a  dissent  to  the  award  of  commis- 
sioners, &c.,  cannot  be  set  up  in  an  action  against 
such  of  the  lessors  in  ejectment  as  were  femes  covert 
at  the  time  the  award  was  made ;  and  bringing  the 
action  during  the  coverture  is  ho  waiver  of  the  sav- 
ing clause  in  the  Statute. 

Jackson  v.  Ransom,  (497)    1O88 

2.  But  the  filing  a  dissent  being  by  the  Act  a  con- 
dition precedent  to  a  right  of  recovery,  an  action 
cannot  be  maintained  before  a  dissent  has  been  filed; 
but  the  wife,  by  herself,  or  by  her  husband  in  hi» 
name,  may  file  her  dissent,  and  bring  her  action 
with  her  husband,  and  recover  during  coverture: 
or  she  may,  within  three  years  after  the  death  of 
her  husband,  file  her  dissent  and  bring  an  action. 

Id.  .  (Ib.)    108» 

ONONDAGA  SALT  SPRINGS— 10. 
The  Act  passed  5th  of  April,  1810  (sess.  33,  ch.  181), 
concerning  the  Onondaga  Salt  Springs,  required 
that  "all  leases  of  the  said  lots,  and  all  transfers 
thereof,  should  be  recorded  within  24  hours  after 
the  execution  thereof,  in  the  town  clerk's  office,  &c., 
or  that  in  default,  the  same  should  be  deemed 
void  ;"  it  was  held  that  a  neglect  to  have  an  assign- 
ment for  a  lease  recorded,  renderc-d  it  void  only 
against  bona  fide  purchasers.  (And  see  Act,  sess.  34, 
en.  -76,  sec.  13.) 

Jackson  v.  West,  (466)    1112 

ORDERS  OF  REMOVAL— 8. 

See  Poor. 

PARDON-10. 

1.  It  seems  that  a  person  sentenced  to  the  State 
Prison  for  life,  and  afterwards  pardoned,  is  restored 
to  his  rights  and  duties  as  a  parent,  and    becomes 
entitled  to  the  custody  of  his  infant  children,  who 
had  been  placed  under  the  care  of  a  guardian,  ap- 
pointed during  his  civil  death.    The  effect  of  the 
pardon  is  to  acquit  the  offender  of  the  penalties  an- 
nexed to  the  conviction,  and  to  give  him  a  new 
credit  and  capacity ;  but  it  does  not  affect  or  annul 
the  second  marriage  of  his  wife,  nor  the  sale  of  his 
property  by  persons  appointed  to  administer  on  his 
estate,  nor  devest  his  heirs  of  the  interest  acquired 
in  his  estate,  in  consequence  of  his  civil  death. 

InreDeming,  (232)    1O11 

2.  A  person  sentenced  to  the  State  Prison  for  life, 
and  afterwards  pardoned,  is  restored  to  his  rights- 
and  duties  as  a  parent,  and  becomes  entitled  to  the 
custody  of  his  infant  children,  who  had  been,  on  ac- 
count of  his  civil  death,  placed  under  the  care  <tt 
guardians,  appointed  by  the  surrogate. 

In  re  Demeng,  (483)    112O 

PARENT  AND  CHILD— 6. 
See  Chancery,  14. 

PARENT  AND  CHILD-9. 
See  Action  on  the  Case. 

PARENT  AND  CHILD -10. 
See  Trespass,  1.     Pardon,  I. 

PARTITION-8. 

1.  In  a  petition  for  a  partition,  under  the  Statute, 
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it  Is  not  necessary  to  set  forth  the  rights  and  titles 
of  the  several  tenants  at  large:  nor  is  it  neces- 
sary to  allege  the  seisin  of  the  ancestor  or  person 
from  whom  the  parties  derive  title ;  but  it  is  suffi- 
cient to  state,  in  general  terms,  that  each  tenant 
was  seised  of  his  part  or  share  in  fee,  or  as  the  case 
may  be,  whether  such  seisin  be  acquired  by 
descent  or  purchase. 

Bradshaw  v.  Cailaghan  et  a}.,  (558)    637 

2.  A  tenant  in  common  of  the  inheritance,  may 
maintain   partition,  notwithstanding  a  particular 
estate  is  outstanding.    And  where  a  partition  was 
made  among  several  heirs,  assigning  to  each  his 
portion  of  lands,  by  metes  and  bounds,  but  except- 
ing from  each  portion  one  third  thereof,  as  the 
dower  of  the  widow  of  the  ancestor,  it  was  held 
valid. 

Id.  (16.)    637 

3.  The  Statute  relative  to  partition  does  not  ex- 
tend to  a  tenant  in  dower;  but  the  estate  may. 
nevertheless,  be  divided  among  the  other  tenants, 
and  a  partition  so  made  is  good,  though  the  dow- 
er of  the  widow  is  excepted  and  left  undivided. 

Id.  (Ib.)    637 

4.  A  widow's  dower,  not  being  within  the  pur- 
view of  the  act,  her  rights  cannot  be  affected  by 
the  partition,  nor  is  she  liable  for  any  part  of  the 
costs  and  expenses  of  making  the  partition. 

Id.  (Ib.)    637 

PARTITION-9. 

Though  where  a  tenancy  in  common  is  admitted, 
a  parol  partition,  followed  by  possession  under  it, 
will  be  valid  :  yet  where  the  whole  right  or  title  of 
the  party  setting  up  the  tenancy  in  common  and 
parol  partition  is  denied,  a  parol  partition  and  pos- 
session  under  it,  will  not  be  sufficient  to  transfer  the 
title. 

Jackson,  ex  dem.  Van  Beuren,  v. 
Vosburuh  (270)    759 

PARTITION-10. 

In  proceedings  in  partition,  where  an  infant  is  in- 
terested, a  special  guardian  ad  litem  must  be  ap- 
pointed by  the  court*  under.the  Act.  It  is  not  suffi- 
cient that  the  notice  and  petition,  &c.,  are  served  on 
his  testamentary,  or  other  general  guardian. 

InreSharpe,  (486)    1121 

PARTNERSHIP-6. 

1.  Where  a  partnership  between  A  and  B  expired, 
by  its  own  limitation,  on  the  1st  of  May,  1807,  and  on 
the  23d  June,  1807,  B  accepted  a  draft  on  the  copart- 
nership, in  the  name  of  the  firm :  it  was  held  that 
both  partners  were  bound  by  the  acceptance,  there 
being  no  public  notice  of  the  dissolution  of  the 
partnership,  nor  any  special  notice  of  its  dissolution 
to  the  party  dealing  with  the  firm. 

Kctcham  A  mack  t.  Clark,  (144)    8O 

2.  D.  and  G.  being  partners,  in  trade.dissolved  their 
partnership  on  the  31st  of  December,  1801,  and  gave 
notice  of  the  dissolution  in  the  gazette,  and  that  D 
was  authorized  to  receive  payments  and  adjust  all 
accounts  relative  to  the  partnership.    In  June,  1808, 
A  presented  an  account  between  him  and  the  part- 
nership, to  G,  who  said  it  was  an  account  made  out 
by  him,  but  he  thought  it  had  been  settled  by  D, 
who  had  the  partnership  books,  and  that  he  would 
see  him,  and  inform  A  of  the  result.    This  was  held 
a  sufficient  acknowledgment  of  the  debt  by  G,  to 
take  the  debt  out  of  the  Statute  of  Limitations. 

Smith  F.  Ludbrw,  (287)     121 

3.  D.    having,   on   the   1st    January,     1808,    also 
.-r.it- ••  I  an  account  in  the  name  of  the  partnership 
with  A.,  admitting  the  debt  due  to  A.,  this  was  held  a 
sufficient  acknowledgment  of  the  debt,  to  take  it 
out  of  the  Statute  of  Limitations,  and  to  bind  both 
partners. 

Id.  (Ib.)    121 

4.  Though  one  partner,  after  the  dissolution  of 
the  partnership,  cannot  bind  the  other,  by  any  new 
contract ;  yet  nis  acknowledgment  of  a  previous 
debt  due  from  the  partnership,  will  bind  the  other 
partner,  so  as  to  prevent  him  from  availing  him- 
self of  the  Statute  of  Limitations. 

Id,  (Ib.)    121 

PARTNERSHIP-9. 

1.  Where  one  of  two  partners  ex  ecu  ted  an  arbitra- 
tion bond,  to  which  he  subscribed  the  name  of  the 
firm,  and  affixed  a  seal,  the  other  partner  having 
previously  read  and  approved  the  bond,  and  con- 
sented that  his  copartner  should  execute  it  for 
both,  and  Ix'ing  in  tnc  store  at  the  time  of  the  exe- 
cution, though  It  wafl  not  actually  signed  and  sealed 
in  his  immediate  presence;  it  was  held  a  good 
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execution  of  the  bond,  so  as  to  make  it  the  deed  of 
both. 

Mackayv.  Bloodgood,  (285)    766 

2.  A,  B  and  C  and  D  and  E  agreed  to  run  a  line  of 
stages  from  Albany  to  Utica;  each  of  the  three 
partners  was  to  run  a  separate  portion  of  the  road, 
and  to  furnish  his  own  horses  and  carriages,  at  his 
own  expense  and  risk;  but  extra  expenses  for  extra 
carriages  were  to  be  paid  jointly.     A,  B  and  D  met 
at  Palatine,  in  the  County  of  Montgomery,  and  the 
accounts  between  the  parties  were  examined  and 
adjusted  by  F  at  their  request,  who  found  a  balance 
due  from  D  and  E  to  B  and  C  for  $144,  for  monevs 
received  in  Albany.     It  appearing  that  D  and  E, 
were  jointly  concerned  in  running  their  part  of  the 
line  of  stages,  and  generally  understood  to  be  part- 
ners,E  was  held  to  be  jointly  chargeable  for  the  mon- 
ey received  by  D  and  for  his  acts ;  and  that  an  action 
for  money  had  and  received  would  lie  in  the  May- 
or's Court  in  Albany,  at  the  suit  of  Band  C  against 
D  and  E,  to  recover  the  balance  so  stated  to  be  due, 
there  being  no  such  partnership  existing  between 
all  the  five  persons  as  would  preventsuch  a  suit. 

Wettnoreet  al.  v.  Baker  et  at..  (307)    775 

3.  A.  and  M.,  partners  in    trade,    owned  three- 
fourths   of   a  vessel  and  B.  &  K.,  also  partners  in 
trade,  owned  the  other  fourth.    These  joint  owners 
agreed  to  fit  out  the  vessel  on  a  voyage  from  New 
York  to  Laguira.    A.  &  M.  purchased  and  paid  for 
three   fourths   of  the   cargo,    but   chiefly,  if  not 
wholly,  with  notes  lent  them  by  P.  &  R.,  commis- 
sion merchants ;  B.  &  K.  paid  for  the  other  fourth 
of  the  cargo,  and  shipped  the  same  on  board  of  the 
vessel ;  but  it  was  not  distinguished  from  the  rest  of 
the  cargo  by  any  particular  marks  ;  and  the  whole 
cargo  was  sold  at  Laguira,  for  the  joint  account  and 
benefit  of  the  owners,  A.  &  M.  and  B.  &  K.   M.  went 
out  as  the  supercargo  and  agent;  and  having  sold 
the  outward  cargo  at  Laguira,  he  invested  the  pro- 
ceeds in  a  return  cargo,  with  which  the  vessel  set 
sail  on  her  return  to  New  York,  but  was  forced,  by 
stress  of  weather,  to  put  into  Norfolk,  where  M. 
sold  the  return  cargo,  except  a  small  qualtity  of 
coffee ;  and  for  the  avails,  he  received  bills  of  ex- 
change which  he  indorsed  and  remitted,  with    the 
parcel  of  coffee,  to  P.  &  R.,  to  whom  A.  &  M.  were 
jointly  indebted,  and  M.,  on  his  private  account,  to 
a  greater  amount,  for  advances  made  for  the  pur- 
chase of  the  outward  cargo,    P.  &  R.  collected  the 
bills  and  sold  the  coffee,  so  remitted,  and  applied 
the  proceeds  to  the  payment  of  the  debts  so  due 
to  him  from  A.  &  M.    P.  &  R.  had  notice,  if  not  at 
the  time  of  the  shipment  of  the  outward  cargo, 
certainly  before  the  bills  remitted  by  M.  were  pay- 
able, and  the  coffee  was  sold  and  converted  into 
money;  that  B.  &  K.  were  interested  in  and  owned 
one  fourth  of  the  cargo,  so  sold  by  M. :   and  B.  & 
K,    demanded  of  P.  &  R.  their  proportion  of  the 
proceeds  so  remitted  by  M.  after  deducting  charges, 
&c.,  but  P.  &  R.  refused  to  pay  or  deliver  the  same, 
alleging  their  right  to  retain  the  same,  to  pay  the 
debts  due  them  from  A.  &  M.  It  was  held  that  there 
was  no  partnership  existing  between  A.  &  M.  and 
B.  &  K.  so  as  to  render  the  disposition  of  the  return 
cargo  by  M.  binding,  as  the  act  of  a  partner,  on  B. 

&    K  . 

Post  P.  Kimberly    (in  error).  (470)    846 

4.  And  that  there  was  no  agreement  constituting 
a  partnership  between  A.  &.M.  and  B.  &  K.  in  the 
purchase    of    the    outward    cargo,     or   to   share 
jointly  in   the  ultimate  profit  and  loss  of  the  ad- 
venture. 

Id.  (lit.)     846 

5.  Admitting   there  was  a  partnership  Ix'twecn 
them, so  far  as  respected  the  transporting  and  wil- 
ing of  the  outward  cargo,  for  the  joint  profit  and 
loss  of  the  owners,  yet  such  partnership  terminated 
with  the  sale  of  the  outward  cargo;  and  their  in- 
terests in  the  return  cargo  became  separate  and 
distinct,  each  party  being  entitled  to  his  respective 
proportion  of  it  without  any  concern  in  the  profit 
and  loss,  which  might  ultimately  arise. 

Id.  (Ih.)    846 

6.  And  that  P.  &  R.  not  having  received  the  bills 
of  exchange.  In  the  course  of  trade,  and   knowing 
of  the  interest  of  B.  &  K.  before  the   bills  wore 
paid,  had  no  right  to  retain   their  interest,  for  the 
payment  of  the  debt  of  A.  &  M.  but  must  account 
to  B.  &  K.  for  their  proportion. 

Id.  (lh.)    846 

PARTNERSHIP— 10. 

A  and  B  having  enters!  into  a  contract  with  a 
turnpike  cor|M>ration,  to  make  and  complete  a  cer- 
tain road,  afterward!  made  an  agreement  with  <"'to 
let  him  have  a  share  of  the  profits,  if  any,  in  niak- 
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ing  the  second  ten  miles  of  the  road,  in  proportion 
to  the  help  he  afforded  in  completing  the  same ;  the 
one  half  of  it  to  be  taken  from  A's  part,  and  the 
other  from  B's  part."  It  was  held  that  this  agree- 
ment did  not  create  a  partnership  between  A  and  B 
and  C,  but  was  a  mode  only  of  paying  C  for  his  help 
and  labor ;  and  that  the  undertaking  by  A  and  B 
was  joint,  and  they  were  jointly  liable  to  C  on  the 
agreement.  And  where  a  sum  was  gratuitously  sub- 
scribed, and  paid  by  the  inhabitants,  to  assist  A  and 
B  in  completing  the  road,  it  was  held  that  C  was  en- 
titled, under  the  agreement,  to  his  proportion  of 
such  sum :  and  also  to  be  allowed  as  an  advance  by 
him,  for  the  board  and  Iqdging  of  the  workmen  em- 
ployed by  A  and  B  on  the  road. 

Muzzy  v.  Whitney,  (226)    1O08 


See  Freight. 


PASSAGE  MONEY— 9. 


PATENT-8. 


See  De  Bruyu's  Patent.  Baker  and  Flodder's 
Patent.  Grant,  2. 

PATENT— 9. 

1.  A  patent  was  granted,  in  1761,  which  included 
also   lands  granted  by  a  patent,   in  1737,   and  the 
second  patent  recited  the  hrst,  and  the  proprietors 
of  thef  second  patent,  who  had  made  purchases 
under  the  first,  made  partition  of  the  lands  held 
under  the  second,  excepting  two  lots,  which  were 
included   in   the   boundaries    of    the  first  patent. 
In   an   action   of  ejectment,  the  plaintiff  claimed 
the  two  lots  under  the  second  patent,  and  the  de- 
fendants claimed  to  hold  under  A,  who  held  under  B, 
one  of   the   patentees,    named  in  second  patent; 
it  was  held  that  the  recital  of  the  former  patent, 
being  of  a  particular  fact,  directly  affirmed,  es- 
topped the  plaintiff  from  denying  the  existence  of 
such  prior  patent ;  that  the  mere  fact  that  B  was  a 
patentee  in  the  patent  of  1761,  was  not  sufficient  to 
prove  that  he  held  the  two  lots  under  that  patent ; 
the  omission  to  divide  the  two  lots,  being  evidence 
of  the  sense  of  the  proprietors  of  the  second  pat- 
ent that  they  did  not  claim  those  two  lots  under  it. 

Jackson,  ex  dem.  Banyar  etal.,  v. 

Wilson  el  al.,  (92)    683 

2.  Where  a  patent  for  a  tract  of  land  is  granted, 
reserving  a  certain  number  of  acres  for  public  uses, 
it  seems  that  the  patentee  has  the  right  to  elect  in 
what  part  of  the  tract  the  land  reserved  shall  be 
located. 

Jackson,  ex  dem.  Newcomb,  v. 
Smith  et  al.,  (100)    686 

PATENT— 10. 

1.  Where  two  patents  are  granted  for  the  same 
thing,  the  second  patent  is  inoperative  until  the 
first  is  set  aside ;  and  the  first  patent  may  be  avoid- 
ed by  the  second  patentee*,  by  scire facias,  or  bill,  or 
information,  in  the  Court  of  Chancery,  which  is  the 
only  mode  of  vacating  letters  patent,  which  are 
matter  of  record. 

Jacltson  v.  Lawton,  (23)    919 

2.  If  a  patent  has  been  issued  by  fraud,  or  on  false 
suggestion,  unless  the  fraud  or  mistake  appear  on 
the  face  of  the  patent  itself,  it  is  not  void,  but  void- 
able only  by  suit  for  that  purpose. 

Id.  (lb.)    919 

See  Ejectment,  1. 

PATENT  RIGHT-7. 

The  courts  of  this  State  have  no  jurisdiction  in 
actions  brought  for  the  infringement  of  patent 
rights,  granted  by  the  United  States.  The  cogniz- 
ance of  such  actions  belongs  to  the  circuit  courts  of 
the  United  States. 

Parsons  v.  Barnard,  (144)    277 

PATENTS  OR  GRANTS  OF  LAND— 7. 

1.  An  old  patent  or  grant  of  land,  after  the  lapse  of 
160  years,  will  not  be  allowed  to  be  located.or  extend- 
ed beyond  the  actual  and  notorious  possession  and 
location  of  the  party,  especially  where  there  is  the 
slightest  evidence  of  an  adverse  possession  for  above 
20  years. 

Jackson,  ex  dem.,  v.  Murray,  (5)    23O 

2.  In  all  cases  of  uncertainty  in  the  location  of 
patents  and  deeds,  courts  hold  the  party  to  his  act- 
ual location. 

Id.  (15.)    23O 

3.  Government  is  never  to  be  presumed  to  grant 
land  twice  ;  and  where  K,  who  purchased,  in  1689, 
lands  granted  to  S  in  1667,  took  out  a  patent  in  1671, 
which  included  land  said  to  be  covered  by  the  first 
patent,  the  persons  deriving  title  under  K  were  es- 
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topped  to  say  that  the  location  of  the  first  grant 
extended  so  as  to  include  any  part  covered  by  the 
first  patent. 

M.  (1  b.)     230 

4.  Where  a  grant  of  land,  made  in  1717,  mentioned 
a  running  stream  of  water,  as  one  of  the  bounda- 
ries ;  and  no  actual  location  of   the  premises  was 
made  by  the  grantee  or  his  heirs ;  the  court  refused 
after  the  lapse  of  near  a  century,  to  extend  a  de- 
scription, vague  and  uncertain,  from   a   running 
stream  which  would  take  in  the  least,  to  a  running 
stream  which  would  include  the  greatest  portion  of 
land,  so  as  to  disturb  ancient  possessions  between 
the  two  streams. 

Jackson  ex  dem.,  v.  Schoonmaker,        (12)    232 

5.  Every  presumption,  after  such  alapse  of  time,is 
to  be  taken  against  a  party,  who  neglects  to  have 
his  lands  surveyed,  and  its  boundaries  accurately 
defined,  or  to  reduce  them  into  actual  location,    at 
the  time ;  and  the  description  in  his  deed  will  be 
construed,  so  as  to  reduce  his  grant  to  the  narrow- 
est limits. 

Id.  (lb.)    232 

PAYMENT— 8. 

1.  The  mere  giving  a  bond  for  the  debt  of  another 
is  no  payment ;  and  an  action  for  money  paid,  laid 
out  and  expended  for  the  use  of  the  defendant  will 
not  lie,  unless  the  plaintiff  has  actually  advanced 
money. 

Gumming  v.  Hackley  &  Fteher,  (202)    515 

2.  The  giving  a  negotiable  note  may,  in  some 
cases,  be  equivalent  to  the  payment  of  money ;  but 
the  giving  a  bond  is  not  such  payment. 

Id.  (lb.)    515 

3.  Giving  a  promissory  note  is  no  payment  of  a 
book  debt.    It  only  suspends  the  right  of  action 
during  the  time  allowed  for  payment  by  the  note. 
And  the  note  not  having  been  paid,  the  plaintiff 
was  held  entitled  to  recover  the  amount  of  his 
book  debt,  with  interest  from  the  time  the  note 
was  payable. 

Putnam  v.  Lewis,  (389)    58O 

PAYMENT  OF  MONEY  INTO  COURT— 7. 
Payment  of  money  into  court  admits  the  cause  of 
action,  as  stated  in  the  plaintiff's  declaration. 

Johnston  v.  Columbian  Ins.  Co.,          (315)    336 

PEDIGREE— 8. 

See  Evidence,  3,  4,  5. 

PERJURY— 10. 

In  an  action  of  slander,  for  charging  the  plaintiff 
with  having  sworn  falsely,  and  committed  perjury, 
in  swearing  out  an  attachment,  &c.,  before  a  justice 
of  the  peace,  it  was  held,  that  as  the  Statute  author- 
ized the  justice  to  issue  the  attachment  on  satisfac- 
tory proof,  it  was  left  to  his  discretion  to  decide  on 
the  proof ;  and  where  he  took  the  oath  of  the  party, 
which  was  not  legal  evidence,  this  was  held  an  error 
of  judgment,  and  not  an  excess  of  jurisdiction,  and 
the  proceeding^  was  therefore  erroneous  only,  not 
void;  and  perjury  may  be  assigned  in  an  oath  er- 
roneously token,  especially  while  the  proceedings 
remain  unreversed. 

Van  Steenbergh  v.  Kortz,  (167)    983 

PILOT— 10. 

In  an  action  by  a  pilot  against  the  owner  of  a  ship, 
to  recover  pilotage,  under  the  Act  (sess.  28,  ch.  28),  it 
was  held  that  the  situation  of  the  ship,  at  the  time 
the  pilot  takes  charge  of  her,  is  a  matter  of  fact,  and 
may  be  proved  by  parol ;  and  that  the  pilot  on  suf- 
ficient proof,  is  entitled  to  his  pilotage,  though  he 
did  not  cause  an  entry  to  be  made  in  the  log-book, 
of  the  bearing  and  distance  of  the  lighthouse  at  the 
time  betook  charge  of  the  vessel,  according  to  the 
rules  of  the  master  and  wardens  of  the  port  of  New 
York,  for  the  regulation  of  pilots,  though  he  may 
be  subject  to  a  fine  for  not  making  such  entry. 
And  the  fact  that  the  pilot  left  the  vessel,  without 
permission  of  the  captain,  as  required  by  the  rules 
of  the  master  and  wardens,  will  not  deprive  him  of 
the  right  of  action  against  the  owner,  for  pilotage, 
provided  he  left  a  competent  substitute  on  board, 
by  reason  of  his  being  unable  to  perform  his  duty 
himself.  But  such  substitute  must  be  a  regular 
branch  or  deputy  pilot,  otherwise,  he  is  not  entitled 
to  the  fees,  under  the  Act ;  though,  perhaps,  the 
substitute,  or  his  principal,  might  nave  an  action 
against  a  ship  owner,  on  a  quantum  merutt,  for  the 
service  performed. 

Shepherd  v.  Mitchtil,  (112)    957 

PLEADINGS-6. 

1.  A  brought  an  action  for  a  libel  against  B,  who 
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peaded  puis  darrein  continuance,  that  he  was 
partner  with  C,  in  the  printing  and  publishing-  the 
newspaper  which  contained  the  libel ;  and  that  A 
brought  a  separate  action  against  C  for  the  same 
publication,  and  recovered  judgment,  which  had 
been  satisfied,  &c.  This  was  held  to  be  a  good  plea. 
Thomas  v.  Rumsey. 

2.  It  is  no  objection  to  a  plea  of  a  former  recovery 
and  satisfaction,  that  it  contains  matter  of  fact  and 
matter  of  record.  • 

Id.  (Ib->    41 

3.  A  venue  is  not  necessary  in  a  plea;  the  venue 
laid  in  the  declaration  draws  to  it  the  trial  of  every- 
thing that  is  transitory. 

Id.  (Jb-)    41 

4.  Plea  of  acceptance  in  satisfaction  from  a  third 
person  or  stranger,  is  not  a  good  plea  in  covenant. 

Clow  v.  Borst  &  Best,  (37)    44 

5.  In  an  action  of  trespass  quare  clausumfreyit,  the 
plaintiff  alleged  several  trespasses  in  several  closes, 
at  different  times,  and  the  defendant  pleaded  that 
the  several  closes  were  one  and  the  same  close,  and 
that  it  was  his  freehold,  &c.    On  demurrer,  the  plea 
was  held  bad. 

Necints  v.  Keeler, 

6.  The  defendant  should  have  justified  as  to  all 
the  closes,  or  have  denied  the  trespasses  as  to  all  the 
closes  except  one,  and  justified  as  to  that. 

M,  JIWK  i 

7.  Where  a  plea  begins  as  an  answer  to  the  whole 
declaration,  but  answers  only  a  part,  it  is  bad. 

Id.  (!*>•)    53 

8.  In  an  action  of  covenant,  where  some  of  the 
breaches  are  well  assigned,  and  some  not,  and  there 
is  a  demurrer  to  the  whole  declaration,  the  plaintiff 
will  have  judgment  for  the  breaches  which  are  well 
assigned. 

Adams  v.  WiHoughhy,  (60)    54 

9.  In  an  action  of  covenant,  for  rent  due  on  a 
lease,  against  the  assignee  of  the  lessee,  the  plaintiff 
need  not  aver  in  his  declaration  that  the  lessee  had 
not  paid  the  rent ;  it  is  sufficient  if  he  states  that  the 
rent  accrued  subsequent  to  the  assignment  to  the 
defendant,  and  that  the  same  was  due  and  owing  to 
the  plaintiff,  and  in  arrear,  &c. 

Dubefe*  Executors  v.  Van  Orden,          (lOo)    67 

10.  Where  there  are  several  tenants  in  common, 
and  all  do  not  join  in  an  action  of  trespass,  quare 
clausum  fregit,  the  defendant  cannot  take  advantage 
of  it  at  the  trial,  but  must  plead  it  in  abatement. 

Brotherson  v.  Hodges,  (108)    68 

11.  Where  the  plaintiff  grounds  his  action  on  a 
deceit  or  fraud  in  the  sale  of  a  chattel,  the  deceit  or 
fraud  must  be  substantively  alleged  in  his  declara- 
tion, otherwise  no  proof  of  it  is  admissible. 

Evertson's  Executors  v.  Miles,  (138)    78 

See  Covenant,  1,  2.    Joint  Debtors. 

PLEADINGS-7. 

1.  If  an  Insolvent,  who  has  obtained  his  discharge 
under  the  Insolvent  Act,  undertakes  to  plead  spe- 
cially, and  to  state  all  the  proceedings  relative  to 
his  discharge,  he  must  state  a  conformity  to  the  di- 
rections of  the  Act,  in  every  respect ;  and  if  he  does 
not  state  the  facts  correctly,  and  especially,  if  he 
omits  to  state  that  three  fourths  of  his  creditors,  in 
amount,  subscribed  to  his  petition,  &c.,  so  as  to  give 
the  judge  jurisdiction,  the  plea  is  bad. 

F>-ary  r.  Dakin,  (75)    253 

2.  Where  a  promise  is  founded  on  a  past  consider- 
ation, it  must  be  laid  to  have  been  done  at  the  re- 
quest of  the  party  promising,  or,  at  least,  it  must 
appear  that  ho  was  under  a  moral  obligation  to  do 
the  act,  or  procure  it  to  be  done. 

Comstock  v.  Smith,  (87)    258 

3.  On  a  motion  in  arrestof  judgment,  in  an  action 
of  asxumiml,  the  promise  laid  in  the  declaration  is 
presumed  to  be  an  express  promise. 

Beecker  r.  Beecker,  (99)    262 

4.  To  an  action  of  trespass,  assault  and  battery,  the 
defendant  pleaded  the  general  issue,  and  gave  no- 
tice that  he  should  offer  evidence  of  sun  assault  ile- 
mc*ne :  and  the  plaintiff,  at  th«>  trial,  proved  that  he 
ordered  the  defendant  to  leave  the  house  of  the 
plaintiff;   and   on   the   defendant's   refusing,    the 
plaintiff  moifttor  mnmt*  Oiiixwuit,  to  put  him  out, 
when  the  defendant  resisted  and  struck  the  plaint- 
iff ;  it  was  held  that  the  defendant  might  give  evi- 
dence to  rebut  the  evidence  of  the  moQftor  manus 
impomiit,  or  in  mitigation  of  damages. 

Collin*  v.  IfOtttton,  (109)    265 

5.  Son  axxanlt,  &c.,  is  a  justification,  and   when 
pleaded,  the  plaintiff  must  reply  specially,  miMttei 
manux  imtxmuit,  and  cannot  give  it  in  evidence,  un- 
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der  the  general  replication,  de  injuria  sua  propria, 
&c.     Id.  (lh.)    265 

6.  If   a   declaration  in  trespass  commences  with 
"  For  that  whereas,"  &c.,  it  is  badx  on  a  special  de- 
murrer ;  but  after  verdict,  the  words  may  be  re- 
jected as  surplusage. 

Id.  (Ift.)    265 

7.  Where  the  plaintiff  declares  on  a  special  agree- 
ment, and  attempts  to  recover  thereon,  but  fails 
altogether,  he  may  recover  on  a  general  count  in 
his  declaration,  if  the  case  is  such  that  if  there  had 
been  no  special  agreement  he  might  have  recovered 
on  a  general  count,  as  for  money  had  and  received. 

Tuttle  v.  Mayo,  (132)    273 

8.  Any   matter   arising   since  issue   joined  in  a 
cause,  and  which  might  be  pleaded  puis  darrein 
continuance,   must  be  so  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  issue. 

Jackson,  ex  dem.,  v.  Rich,  (194)    294 

9.  To  a  plea  of  the  Statute  of  Usury,  the  plaintiff 
may  reply  directly,  that  itwasnot  corruptly  agreed 
in  manner  and  form.  &c.,  without  a  traverse,  and 
conclude  to  the  countrv. 

Waterman  v.  Haskins,  (283)    325 

10.  The  infancy  of  the  plaintiff  is  not  a  ground  of 
nonsuit,  at  the  trial,  but  must  be  pleaded  in  abate- 
ment. 

Schemerhorn  v.  Jenkins,  (373)    356 

11.  By  pleading  in  chief,  the  defendant  admits  the 
due  appearance  of  the  plaintiff. 

id.  (Ib.)    356 

12.  Where  a  declaration  on  a  promissory  note  al- 
leged that  the  defendant  did  not  pay  the  money 
mentioned  in  the  note,  &c.,  and  the  defendant  plead- 
ed puis  darrein  continuance,  that  he  "  paid  to  the 
plaintiff  the  several  sums  of  money  mentioned  in 
the  plaintiff's  declaration ;"  on  demurrer,  the  plea 
was  held  good,  being  as  broad  as  the  declaration  ; 
and   there   was    no   necessity  of  stating  that    the 
plaintiff  accepted  it  in  satisfaction. 

Chewv.  Woollen,  (399)    365 

13.  In  an  action  qui  tarn,  brought  by  a  common 
informer,  under  the  2d  section  of  the  Act  for  Pre- 
venting Usury  (10th  sess.  ch.  13),  the  declaration 
must  state  that  the  party  aggrieved  neglected  to  sue 
within  the  year,  in  order  to  give  the  plaintiff  aright 
of  action. 

Morrett  v.  Fuller,  (402)    366 

14.  Where  a  promissory  note,  payable  in  chattels, 
was  declared  upon  as  under  the  Statute:  and  the 
breach  assigned  was  that  the  defendant  did  not  pay 
the  money  mentioned  in  the  note,  &c.;  it  was  held 
after   verdict,    that  the  reference  to  the  Statute 
might  be  rejected  as  surplusage,  and  the  defect  in 
assign  ing  the  breach,  was  aided  by  the  verdict,  so 
that  the  court  would  intend  that  a  sufficient  breach 
was  proved. 

TJwmas  v.  Roosa.  (461)    386 

See  Covenant,  5, 10.    Slander.  I,  2. 

PLEADINGS-8. 

1.  In  an  action  of  debt  on  recognizance  of  bail, 
the  declaration  laid  the  venue  in  Green   County, 
and  stated  that  S.  F.  came  into  the  Supreme  Court, 
and  "  by  the  name  of  S.  F.  of  K.,  in  said  county, 
farmer,     became   bail,  &c.,  and  the  bailpiece   of- 
fered in  evidence  was  written,  "  Delaware  ss.  I.  H. 
is  delivered  to  bail  to  S.  F.  of  the  town  of  K.,  in 
said  county,  farmer,"  &c.,  and  was  taken  before  a 
judge  of  Delaware  County  Common  Pleas;  and  the 
recognizance  roll  stated  that  "  S.  F.  of  the  town  of 
K.,  and  County  of  1)..  farmer,"  came  into  court 
and  became  bail,  &c.:  it  was  held  that  there  was  no 
material  variance  between  the  declaration  ami  the 
bailpiece  and  recognizance  roll,  the  description  in 
the  declaration  being   set  out   according   to    the 
sense,  and  not  according  to  the  tenor. 

Rodman  ct  al.  v.  Fbrman,  (2»D    455 

2.  To  a  xci.  fa.  on  a  judgment,  the  defendant  can- 
not plead  any  matter  which  he  might  have  pleaded 
to  the  original  action,  or  which  existed  prior  to  the 
judgment :  and  it  makes  no  difference  whether  the 
judgment  was  entered  up  by  confession  on  a  war- 
rant of  attorney,  or  by  default,  or  on  plea :   but 
when?  the  judgment  is  by  confession,  the  proper 
remedy  is  by  an  application  to  the  court  for  relief 
on  motion. 

ATKir/rtw/  P.  Irii'ui,  (77)    472 

3.  Nil  dehet  is  not  a  good  plea  to  an  action  of  debt 
on  recognizance,  nor  to  any  action  founded  on  a  rec- 
ord or   specialty.    Hut  where  the  record  or  spec- 
ialty   Is    merely  inducement  to  the  action   which 
is  grounded  on  matter  of  fact,  as  in  debt  for  rent, 
or  an  eseai>e,  or  on  a  devastavit,  there  nil  dcl>r,t  may 
be  pleaded. 

Bulli*  r.  GUIden*.  (82)    474 
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4.  Where  a  cause  is  removed  from  a  court  of 
coinmou  pleas  into  this  court,  by  hahea*  corptw,  the 
plaintiff  may  declare  in  this  court  for  a  different 
cause  of  action^  and  for  a  demand  which  has  ac- 
crued subsequent  to  the  commencement  of  the  suit 
below,  and  prior  to  the  removal  of  the  cause  into 
this  court ;  and  the  defendant  may,  in  like  manner, 
plead  or  set  off  any  demand  which  has  accrued  sub- 
sequent to  bringing  the  action  below,  and  prior  to 
its  removal  to  this  court ;  but  he  cannot  plead  the 
Statute  of  Limitations,  or  coverture,  or  matter  sub- 
sequently arising  that  does  not  go  to  the  merits  of 
the  plaintiff's  demand. 

Vosburyh  v.  Rttgers,  (91)    477 

5.  To  say  of  a  person,  "he  has  sworn  false,"  or 
"  has  taken  a  false  oath,"  is  not  actionable ;  and  the 
meaning  of  the  words  cannot  be  enlarged  by  an 
innuendo.    Yet  these  words  may  be  aided  so  as  to 
support  the  declaration,  if  the  defendant  in  his  plea 
of  justification,  allege  or  confess  that  he  spoke  the 
words,  by  reason  of  a  false  oath   taken   by  the 
plaintiff  in  a  court  of  competent  jurisdiction.    But 
If  the  defendant  plead  the  general  issue,  and  give 
notice  of  his  justification,  the  notice  will  not  help 
the  declaration,  for  it  is  not  considered  as  a  special 
plea,  nor  does  it  form  any  part  of  the  record. 

Vauuhan  v.  Havens,  (109)    483 

6.  In  an  action  of  debt,  on  a  bond  given  for  the 
jail  liberties,  the  suggestion  of  the  breach  general- 
ly, in  the  words  of  the  condition,  is  sufficient,  with- 
out alleging  the  particular  damages ;  and  the  court 
adjudging  the  declaration  on  such  a  bond  to  be 
sufficient,  the  entry  on  the  record  was,  that  the 
judgment  on  the  demurrer  should  be  stayed,  until 
the  truth  of  the  breach  to  be  suggested  should  be 
ascertained,  and  the  damages  assessed ;  this  was 
held  to  be  correct  within  the  Statute  (sess.  24,  ch. 
DO,  sec.  7),  which  is  to  receive  a  liberal  and  beneficial 
construction.    The  suggestion  of  breaches  may  be 
before  a  formal  entry  of  judgment  on  demurrer,&c. 

Smith  et  al.  v.  Jansen,  (111)    484 

7.  But  wiiere,  in  the  final  judgment,  the  Court  of 
Common  Pleas  gave  judgment  for  the  debt,  and  six 
cents  costs,  together  with  the  damages  assessed  by 
the  jury,  and  also  the  costs  of  suit  adjudged  of  in- 
crease ;  this  was  held  erroneous,  and  the  judgment 
of  the  court  below  was  reversed  as  to  the  sum  as- 
.sessed  for  damages,  but  suffered  to  stand  good  as  to 
the  debt  and  costs,  including  the  costs  of  assess- 
ment ;  and  neither  party  in  this  case  was  held  to  be 
entitled  to  costs,  on  the  writ  of  error. 

Id.  (Ib.)    484 

8.  In  an  action  of  debt  on  an  arbitration  bond,  the 
•defendant  pleaded  no  award ;  and  the  plaintiff  re- 
plied that  the  defendant    revoked  the  submission 
&c.,  but  did  not  state  that  the  revocation  was  under 
seal,  the  replication  was  held  bad. 

Van  Antwerp  v.  Stewart,  (135)    489 

9.  To  a  declaration  against  A,  as  executor  of  B, 
the  defendant  pleaded  in  abatement  that  B  died  in- 
testate, and  letters  or   administration  were  after- 
wards granted  to  the  defendant,  &c.    The  plaintiff 
replied  that  previous  to  granting  the  letters  of  ad- 
ministration, the  executor  made  himself  executor 
de  son  tort,  &c.    On  demurrer  the  replication  was 
held  to  be  bad,  and  the  declaration  was  quashed. 

Rattoon  et  al.  v.  Overacker,  Adm.,      (126)    489 

10.  A  gave  a  promissory  note  to  B   payable  in 
sixty  days,  and  in  consideration  that  C,  at  the  re- 
quest of  A,  would  also  sign  the  note  as  surety,  A 
undertook  and  promised  to  take  up  the  note  when 
it  became  due,  and  to  indemnify  C  and  save  him 
harmless  from  all  damages  and  costs,  which  he 
might  sustain  by  reason  of  signing  the  note,  &c., 
and  A  did  not  take  up  the  note,  &c.,  but  C  was  sued 
by   B.   who  recovered  judgment  against  him,  on 
which  C  was  taken  in  execution,  and  committed  to 
prison.    In  an  action  of  oswt/n/wit,  brought  by  C 
against  A,  the  latter  pleaded  that  C  was  discharged 
from   his  imprisonment  under  the  execution,  by 
virtue  of  the  Act  for  the  Relief  of  Debtors,  &c., 
and  had  never  paid  the  note,  or  the  judgment 
against  him,  or  any  part  thereof,  &c.    On  demurrer, 
the  plea  was  held  bad.  and  that  the  plaintiff  was 
entitled  to  recover  on  the  promise  to  indemnify. 

Powell  v.  Smith,  (249)    53O 

11.  A  general  replication  to  a  special  plea  need 
not  be  signed  by  counsel. 

Pumpelly  v.  Crosby,  (322)    555 

12.  Double  pleas  must  be  signed  by  counsel. 
Sotteriee  v.  SaUerlee,  (327)    557 

13.  Plene  Administravit,  singly  pleaded,  need  not 
be  signed  by  counsel ;  but  if  joined  with  the  gen- 
eral issue,  the  plea  is  double,  and  must  be  signed  by 
counsel. 

Id.  (Ib.)    557 
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14.  It  is  sufficient  to  state  a  promissory  note,  in 
the  declaration,  according  to  its  terms. 

Herrick  v.  Bennett,  (374)    574 

15.  In  an  action  of  trespass,  quare  clausum  fregit, 
and  for  cutting  and  carrying  away  wheat,  before  a 
justice  of  the  peace,  the  defendant  pleaded  a  former 
suit  by  the  plaintiff  against  him,  for  the  wheat,  in 
bar,  and  it  was  held  good.    The  rule  in  this  case  de- 
pends, not  on  the  identity  of  the  action,  but  on 
the  proof  being  the  same*in  both  cases. 

Johnson  v.  Smith,  (383)    577 

16.  In  an  action  for  deceit,  before  a  justice,  a  plea 
of  a  former  suit  by  the  defendant  against  the 
plaintiff  on  a  contract,  in  which  the  present  plaint- 
iff neglected  to  set  off  his  demand,  is  no  bar. 

Dean  et  al.  v.  Allen,  (390)    58O 

17.  In  an  action  of  debt  on  an  award,  true  copies 
of  the  bond  and  award  were  served,  with  the  decla- 
ration, on  the  defendant's  attorney  ;  but  the  award 
set  forth  in  the  declaration  varied  from  the  oyer, 
and  from  that  contained  in  the  JYtef  Prius  record. 
The  defendant  pleaded  no  such  award,  and  a  ver- 
dict was  found  for  the  plaintiff.    It  was  held  that 
if  the  defendant  meant  to  avail  himself  of  the  vari- 
ance between  the  award  set  forth  in  the  declaration 
and  the  oyer,  he  should  have  demurred  specially, 
instead  of  pleading  no  award  ;  and  that  as  the  proof 
corresponded  with  the  Nisi  Prim  record  at  the 
trial,  the  defendant  was  too  late  to  take  advantage 
of  the  variance,  nor  could  the  verdict  be  set  aside, 
on  the  ground  of  surprise,  as  the  oyer  contained  a 
true  copy  of  the  award. 

James  v.  Walruth,  (410)    587 

18.  In  an  action  of  assumpsit  against  an  adminis- 
trator, the  plaintiff  in  his  declaration  stated  that  the 
promise  was  made  by  the  intestate  in  his  lifetime, 
and  by  the  defendant,  "administrator  as  aforesaid,'.' 
since  the  death  of  the  intestate.    The  declaration 
was  held  sufficient,  especially  after  verdict,  it  being 
tantamount  to  alleging  that  the  promise  was  made 
by  the  defendant  as  administrator. 

Carter  v.  Phelps'  Adm'r,  (440)    697 

19.  A  count  on  a  promise  made  by  an  executor  or 
administrator,  as  such,  and  for  which  he  is  not  per- 
sonally liable,may  be  joined  with  a  count  on  a  prom- 
ise made  by  the  testator  or  intestate ;  and  whether 
the  promises  be  in  one  and  the  same,  or  in  separate 
counts,  is  immaterial. 

Id.  (11.)    597 

20.  In  an  action  for  a  libel,  the  defendant  pleaded 
the  general  issue,  with  notice  of  special  matter  in 
justification,  stating  that  he  would  give  in  evidence, 
at  the   trial,    a   record   of  a  trial  o*  indictment, 
before  the  General  Sessions,  &c.,  of  the  Term   of 
June,  1810.    The  record  produced  was  of  a  trial  in 
the  Term  of  June  1809 ;  it  was  held  that  the  variance 
was  not  material,  and  that  the  record  was  admis- 
sible in  evidence.    It  would  be  admissible,  even  in 
a  case  of  special  pleading,  and  more  so  in  case  of 
a  notice  subjoined  to  the  general  issue,  which  is 
regarded  with  less  strictness  than  a  special  plea. 

Brooks  v.  Bemiss,  (455)    6O3 

21.  In  an  action  of  debt  against  a  sheriff,  for  the 
escape  of  G.,  a  prisoner  in  his  custody  on  execution, 
at  the  suit  of  the  plaintiff,  the  defendant  pleaded, 
that  on  the  1st  October,  1810,  G.  escaped  against  the 
will  of  the  defendant,  and  that  he  returned  into  jail 
before  the  commencement  of  the  plaintiff's  suit, 
and  continued  in  jail  until  the  6th  of  October,  1810, 
when  he  presented  his  petition  to  the  Court  of  Com- 
mon Pleas,  &c.,  and  was  discharged  out  of  custody 
on  the  said  execution,  by  order  of  the  Court  of 
Common  Pleas,  having  full  power  and  authority  for 
that  purpose,  pursuant  to  the  Act  for  the  Relief  of 
Debtors,  with  Respect  to  the  Imprisonment  of  their 
Persons  (sess.  24,  ch.  66);  it  was  held,  on  general  de- 
murrer, that  the  plea  was  sufficient  to  show  that  the 
Court  of  Common  Pleas  had  jurisdiction  in  the  cose, 
and  that  the  discharge  was  a  sufficient  justification 
to  the  sheriff,  who  has  no  concern  with  the  regular- 
ity of  the  proceedings  before  the  court. 

CantUUm  v.  Graves,  (472)    6O8 

See  Action,  Qui  Tarn,  1.     Slave,  1.    Covenant,  4. 
Usury,  2. 

PLEADING-9. 

1.  If  an  error  in  fact  be  well  assigned,  as  the  infan- 
cy of  the  party,  and  the  defendant  pleads  in  mdlo  e«t 
erratum,  he  admits  the  fact. 

Bliss  v.  Rice,  (159)    712 

2.  The  pending  of  a   suit  in  another  state,  or   a 
foreign    court,    by   the   plaintiff  against  the   de- 
fendant,   for  the    same  cause   of  action,   is  no 
stay  or  bar  to  a  suit  brought  here;  the  except io 
rei  judicatce   applies   only    to    final   or  definitive 
sentences  abroad,  on  the  merits  of  the  case. 

Bowne  &  Seymour  v.  Joy,  (221)    738 
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3.  A  plea  in  bar,  as  of  a  discharge  under  the  Insolv- 
ent Act,  pleaded  puts  darretn  continuance,  need  not 
be  verified  by  affidavit,  unless  tendered  at  the  cir- 
cuit or  sittings,  nor  then,  if  probable  cause  of  its 
truth  is  shown  to  the  judge,  who  may  receive  it 
without  oath,  or  not,  at  his  discretion. 

Bancker  v.  Ash,  (250)    75O 

4.  When  such  a  plea  is  pleaded  in  bar,  without  an 
-affidavit,  it  cannot  be  treated  as  a  nullity,  but  the 
plaintiff  must  either  reply  to  it,  or  apply  to  the  court 
to  have  it  set  aside. 

Id.  (Ib.)    750 

5.  Though  more  than  one  continuance  has  elapsed, 
a  defendant  may  plead  his  discharge  under  the  In- 
solvent Act,  nunc  pro  tune,  on  payment  of  costs. 

Morgan  <fc  Smith  v.  Dyer,  (355)    752 

6:  In  an  action  of  debt  on  a  bond  given  to  the  sher- 
iff, to  save  harmless  and  indemnify  him  "for, 
touching  and  concerning  the  execution  of  all 
processes,  writs,"  &c.,  by  his  deputy,  the  plaint- 
iff in  his  replication  assigned  as  a  breach  that 
the  defendant  had  arrested  A  B  on  a  cap.  ad  resp., 
and  suffered  him.  to  go  at  large  without  sufficient 
bail ;  and  that  the  plaintiff  had  been  attached  for 
not  bringing  in  the  body,  &c.,  and  had  been  obliged 
to  pay  a  certain  sum,  and  was  damnified,  &c.  The  de- 
fendant rejoined  that  he  took  sufficient  bail,  to  wit* 
C  D.  who  executed  the  bail-bond  with  A  B,  for 
his  appearance,  and  was,  at  the  time,  good  and  re- 
sponsible, &c.  On  demurrer,  the  rejoinder  was  held 
to  be  insufficient ;  the  defendants,  by  their  bond, 
having  assumed  every  risk  which  the  law  attached 
to  the  execution  of  process,  one  of  which  was  the 
•continued  responsibility  of  the  bail  to  the  arrest. 

Stevens  v.  Bonce,  (292)    769 

7.  An  argumentative  plea  is  good,  on  a  general 
demurrer. 

Spencer  v.  Southwick,  (314)    779 

8.  Certainty  to  a  common  intent  is  sufficient  in  a 
special  plea ;  and  this  certainty  is  what,  on  a  fair 
and  reasonable  construction,  may  be  called  certain, 
without  recurring  to  possible  facts. 

Id.  (Ib.)    779 

9.  A  plea  to  an  action  of  debt,  on  a  bond  con- 
ditioned to  pay  £77,  that  the  defendant  paid  the 
plaintiff  £3  9s.  lOd.  which  the  plaintiff  "accepted 
-and  received  in  full  payment  of  the  sum  mentioned 
in  the  condition  of  the  bond,  and  in  full  of  all  de- 
mands whatsoever,"  is  bad. 

Dederick  v.  Leman,  (333)    787 

10.  Where,  in  a  declaration  on  a  bond  conditioned 
to  pay  several  sums  of  money,  at  several  days,  the 
plaintiff   assigned   two   several    breaches,  for   the 
non-payment  of  two  several  sums,  it  was  held  bad, 
on  special  demurrer,  for  duplicity. 

Taft  v.  Brewster  et  at.,  (334)    787 

11.  In  an  action  of  debt,  on  a  bond  against  A,  B 
-and  C.  who  were  described  in  the  declaration,  with 
the  addition  and  description  of  "  Trustees  of  the 
Baptist  Society  of  the  town  of  R,"  and  who  exe- 
cuted the  bond  with  their  individual  names  and 
seals ;  but  with  that  addition,  it  was  held  that  this 
was  a  mere  description  of  persons,  and  the  defend- 
ants were  liable,  in  their  individual  capacity. 

Id.  (ll>.)    787 

See  Libel.    Deed,  4.    Practice.  16.    Covenant,  2. 

PLEADINGS— 10. 

1.  In  an  action  of  axsumpM  for  goods  sold  &c., 
brought  by  A  against  B,  B  pleaded  that  the  suit, 
though  brought   in  the  name  of  A,  was,  in  truth, 
brought  by  C.who  was  the  person  really,  ultimately 
and  beneficially  interested  in  the  suit ;  and  that  be- 
fore the  commencement  of  the  suit,  the  demand 
against  B  had  been  assigned  to  D  by  C,  in  the  name 
of  A,  to  satisfy  a  debt  due  from  C  to  A,  and  that 
this  suit  was  brought  in  the  name  of  A  merely  to 
enable  D  to  obtain  payment  of  such  debt,  and  that 
at  the  time  of  the  commencement  of  the  suit,  and 
long  before,  C  was  indebted  to  him,  B,  In  a  larger 
-inn,  &c.    It  was  held  that  the  plea  was  bad,  in  not 
averring  that  the  debt  alleged  to  be  due  from  C  to 
B  was  contracted  prior  to  the  assignment  to  D,  for 
whose  benefit  the  suit  was  brought. 

Hrlxban  r.  Caine*,  (45)    928 

2.  The  plea  of  mm  eat  factum  puts  the  deed  only  in 
issue,  and  the  plaint  ill'  need  not  prove  other  aver- 
ments in  his  declaration. 

(iardner  r.  (Janlner,  (47)    929 

3.  Where  a  plea  begins  in  abatement  and  oon- 
eludes  in  bar.it  may  be  considered  a  plea  in  bar; 
and  if  a  demurrer  to  such  a  plea  concludes  in  bar, 
the  judgment  will  be  final. 

Scaoonmalur't  Kxecutors  v.  Klinen- 
dorf,  (49)    930 

4.  A  declaration  in  replevin  must  state  a  place 
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certain  within  the  village,  or  town,  but  the  omission 
may  be  cured  by  the  defendant's  pleading  over. 

Gardner  v.  Humphrey,  (53)    932 

5.  Where  the  defendant  in  avowry  states  the  pre- 
cise house  or  place,  the  plaintiff  may  traverse  the 
place  in  the  avowry,  though  not  described  with  cer- 
tainty in  his  declaration.     But  where  the  plaintiff 
does  not  traverse  the  place  in  the  avowry,  but  joins 
issue  on  the  tenancy,  the  locus  in  mio  is  rendered 
immaterial ;   and  the  plaintiff  may  show  the  taking 
of  the  goods  in  another  place  than  the  house  de- 
mised, especially  where  the  goods  were  removed 
from  such  house,  leaving  the  rent  unpaid,  and  were 
seized  within  30  days  thereafter. 

Id.  (Ib.)    939 

6.  If  the  plaintiff  means  to  make  the  place  mate- 
rial, he  must  in  his  plea  in  bar,  or  replication  to  the 
avowry,  traverse  the  taking  in  the  place  alleged  in 
the  avowry  and  take  issue  thereon. 

Id.  (Ib.)    932 

7.  In  an  action  on  a  promissory  note  for  $100,  the 
defendant  pleaded  in  bar,  that  in  consideration  that 
the  plaintiff  had  promised  and  agreed  to  sell  and  de- 
liver to  him  a  certain  vessel,  and  to  execute  and  de- 
liver to  him  a  bill  of  sale,  &c.,  the  defendant  prom- 
ised to  pay  to  the  plaintiff  $200  in  cash,  and  $100  on 
the  1st  October  thereafter,  and  the  defendant,  ac- 
cordingly, paid  the  plaintiff  §200,  and  gave  to  him  a 
promissory  note  for  $100,  which  is  the  same  note  on 
which,  &c.,  but  that  the  plaintiff,  though  he  deliv- 
ered the  vessel^  did  not  execute  a  bill  of  sale,  &c., 
for  want  of  which  the  defendant  could  not  obtain  a 
license,  or  lawfully  sail  or  use  the  vessel,  &c.,  by 
reason  whereof  the  consideration  of  the  note  had 
failed,  &c.    On  demurrer,  it  was  held  that  the  plea 
was  bad ;    and  that  the  promises  were  mutual,  and 
the  one  being  in  consideration  of  the  other,  the 
plaintiff  was  entitled  to  recover  on  the  note,  with- 
out showing  a  performance  of  the  promise  on  his 
part. 

Close  v.  Miller,  (90)    948 

8.  Where  a  declaration  is  entitled  generally  of  a 
proceeding  term,  and  the  promise  or  cause  of  ac- 
tion is  laid  on  a  day  subsequent,  it  is  bad,  on  gen- 
eral demurrer. 

Warinu  v.  Yates,  (119)    961 

9.  There  should  be  a  special  memorandum,  in  such 
case,  entitling  the  declaration  of  the  day  on  which 
it  is  filed. 

Id.  (Ib.)    961 

10.  Where  aTJefendant  pleaded  non  cst  fac t urn  to 
an  action  on  a  bond,  and  gave  notice,  specially  set- 
ting forth  an  usurious  contract,  it  was  held  that  in 
cases  of  notices  as  well  as  in  pleas,  the  contract  set 
forth  must  be  correctly  and  truly  stated  and  proved 
as  laid ;   a  variance  in  this  respect  in  a  plea,  as  in  a 
declaration,  is  fatal,  and  more  especially  in  a  plea 
of  usury. 

Lawrence  v.  Knies,  (140)    971 

11.  And  where  the  defendant  in  the  notice  sub- 
joined to  his  plea,  stated  the  usurious  contract  us 
arising  on  the  sale  of  cattle,  as  well  as  the  loan  of 
money,  and  that  the  cattle  were  sold  and  delivered 
at  the  time  of  the  contract,  and  the  proof  was,  that 
the  cattle  were  to  be  kept  by  the  plaintiff  for  one 
month  before  delivery,  the  variance  was  held  mate- 
rial and  fatal ;  but  it  seems  an  omission  to  state  in 
the  notice  or  plea,  that  the  defendant  gave  a  mort- 
gage, by  way  of  collateral  security,  is  not  so  mate- 
rial as  to  vitiate  it. 

Id.  (Ib.)    971 

12.  A  demand  and  refusal  in  an  award  must  be 
pleaded,  and  cannot  be  taken  advantage  of,  under 
the  plea  of  mil  auard. 

Perkins  v.  Wing,  (143)    972 

13.  An  objection  to  a  plea  ;>im  darrein  continu- 
ance, that  it  was  not   pleaded  in  proper  time,  can- 
not be  taken  advantage  of  by  the  plaintiff  on  de- 
murrer;   but  it  .-In >u ill   be  made  on  motion  to  set 
aside  the  plea.    It  rests,  however,  in  the  discretion 
of  the  court  to  receive  such  a  plea  or  not,  after 
more  than  one  continuance  between  the  time  the 
matter  of  the  plea  arose,  and  the  putting  in  of  the 
plea. 

Moruan  v.  Diier.  (161)    98O 

14.  A  plea  of  adischarge  under  The  Insolvent  Act 
of  the  3d  April,  1811  (sess.  34,  eh.  123),  must  set  forth 
matter  enough  to  give  the  judge  who  grants  the 
discharge  jurisdiction ;    ami  such  plea  must  state 
that  the  defendant  had  been  an  inhabitant  of  the 
county  for  three  months  preceding  the  presenting 
the  petition ;    or  that  he  wax  in  prison  in  the  coun- 
ty :  otherwise  it  is  bad. 

Id.  (I/O    980 

15.  A  plea  that  the  plaint  ill  is  an  alien  enemy,  re- 
siding in  the  enemy  8  country.  &c.,  may  conclude 
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either  In  abatement  or  in  bar,  though,  as  the  disa- 
bility of  the  plaintiff  is  temporary,  it  would  seem 
that  the  plea  ought  to  conclude  in  abatement. 

Bellv.  Chapman,  (183)    99O 

16.  But  whether  pleaded  in  bar,  or  in  abatement, 
the  judgment  on  such  plea  will  not  abate  a  new  ac- 
tion on  the  return  of  peace ;  for  the  alien's  right  of 
action  is  only  suspended  during  the  war. 

Id.  (Ib.)    990 

17.  If  the  true  time  when  the  cause  of  action 
arose,  is  set  forth  in  a  bill  against  an  attorney,  and 
it  is  subsequent  to  the  term  in  which  it  is  tiled,  and 
there  is  no  special  memorandum,  it  is  bad  on  special 
demurrer. 

Sabin  v.  Wood,  (218)    1OO5 

18.  A  count  for  a  trespass  for  breaking  the  plaint- 
iff's close,  and  a  count  for  a  pound-breach  or  res- 
cous,  may  be  joined  in  the  same  declaration. 

Barker  v.  Dumbolton,  (240)    1O15 

19.  To  a  declaration  for  a  libel,  charging  that  by 
hypocritical  cants,  &c.,  the  plaintiff  and  his  associ- 
ates effected  the  incorporation  of   the  Manhattan 
Bank,  in  which  the  plaintiff's  share  of  the  profits 
was  several  thousand  dollars,  and  that  the  plaintiff, 
as  a  member  of  the  Senate,  advocated  the  bill  enti- 
tled "An  Act  for  Supplying  the  City  of  New  York 
with  Pure  and  Wholesome  Water,"  knowing  that  it 
contained  a  clause  authorizing  the  company  to  car- 
ry on  banking  business ;   and  when  he  knew   that 
the  other  members  of  the  Legislature  were  ignorant 
of  that  fact,  &c.,  the  defendant  pleaded  in  justinca- 
tion,  that  the  plaintiff  was  a  Senator,  &c.,  on  the  2d 
April,  1798,  that  such  a  law  was  passed,  and  averred 
that  at  the  jtime  of  passing  the  said  law,  to  wit :  on 
the  1st  April,  1798,  the  plaintiff,  as  Senator,  advocat- 
ed and  supported  the  bill,  knowing  at  the  time  that 
it  contained  such  clause,  &c.,  and  that  a  large  major- 
ity of  the  other  members  of  the  Legislature  were 
ignorant  of  the  fact,  &c.,  and  that  at  the  time  and 
place  first  above  mentioned,  the  plaintiff  held  and 
was  owner  of  a  large  portion  of  the  stock  created 
by  the  said  law,  to  wit :  $5,000,  &c.,  all  which  acts  of 
the  plaintiff  were  hypocritical  and  deceptive,  and 
contrary  to  his  duty  as  Senator,  &c.    The  plaintiff 
replied  that  at  the  time  he  advocated  the  said  law, 
as  a  Senator,  he  did  not  hold,  and  was  not  owner  of 
any  stock  created  by  it,  nor  had  he  any  interest 
whatever  in  the  stock,  &c.    On  a  general  demurrer, 
the  replication  was  held  to  be  bad,  as  being  a  de- 
parture from  the  declaration,  and  no  answer  to  the 
plea. 

Spencer  v.  Southwick,  (259)    1023 

20.  A  plea  of  justification  under  a  warrant  issued 
by  a  magistrate  to  search  for  stolen  goods,  need  not 
state  that  it  was  in  fact  executed  in  the  day  time. 

Bell  v.  Clapp,  •         (263)     1O25 

21.  In  an  action  of  trover,  the  defendant  iu  the 
same  plea  pleaded  specially  that  the  goods  were  sold 
by  order  of  the  plaintiff,  on  commission,  and  that 
the  defendant  was  discharged  under  the  Insolvent 
Act.    On  a  special  demurrer  the  plea  was  held  bad 
for  duplicity. 

Kennedy  v.  Strong,  (289)    1O36 

22.  If  the  defendant  pleads  specially  what  amounts 
to  the  general  issue,  it  is  bad  on  special  demurrer, 
as  in  an  action  of  trover,  where  the  defendant 
pleaded  that  the  goods  were  sold  pursuant  to  the 
order  of  the  plaintiff,  this  was  held  to  amount  to 
the  general  issue. 

Id.  (Ib.)    1036 

23.  Where  the  avowaut  in  replevin  does  not  set 
forth  his  title,  or  allege  the  estate  of  which  he  is 
seised,  but  only  that  he  was  lawfully  possessed  of 
the  close,  &c.,  the  avowry  is  bad.    A  general  repli- 
cation to  an  avowry  de  injuria  propria,  &c.,  is  bad 
on  special  demurrer. 

Hopkins  v.  Hopkins,  (369)    1O71 

24.  In  replevin  where  the  defendant  justifies  the 
taking  of  the  beasts  as  a  distress  damage  feasant,  the 
plaintiff  may  reply  that  the  avowant,  after  making 
the  distress,  abnsed  it,  so  as  to   render  him  a  tres- 
passer ab  initio,  as  if  he  impounds  the  cattle  after 
making  the  distress,  without  having  the  damages 
previously  assessed  by  the  fence  viewers,  accord- 
ing to  the  direction  of  the  Act  (sess.  24,  ch.  78,  sec. 
16) ;  and  he  shall  recover  damages  as  in  trespass,  for 
the  unlawful  taking. 

Id.  (Ib.)    1071 

25.  To  an  action  of  asstimpsit  by  A.  and  B.  against 
C.  for  goods  sold  and  delivered,  &c.,  G.  pleaded  that 
at  the  time  of  the  sale,  &c.,  one  K.  carried  on  trade 
by  the  plaintiffs,  and  in  their  name,  for  his  own  ac- 
count and  risk,  and  that  R.,  by  the  plaintiffs,  under 
their  name,  &c.,  sold  the  goods,  &c.,  and  that  B.,  as 
agent  for  the.  plaintiffs,  assigned  the  debt  or  de- 
mand against  C.  to  one  F.,  to  be  collected  and  ap- 

1234 


plied  by  him  to  pay  a  debt  due  to  him  from  K.,  and" 
that  before  the  assignment,  and  before  the  suit  by 
A.  and  B.  against  C.,  It.  was  indebted  to  C.  to  a 
greater  amount,  &c.,  and  was  the  person  really, 
ultimately,  and  beneficially  interested  in  the  suit. 
It  was  held  that  the  promise  must  be  deemed  to 
have  been  made  by  C.  to  A.  and  B.,  who  had  a  right 
to  sell  the  goods,  receive  the  money,  and  discharge 
G.,  and  that  the  suit  was  rightly  brought  in  their 
names.  That  admitting  K.  was  the  cextui  que  trust 
for  whose  benefit  the  goods  were  sold,  the  plea 
alleging  also  that  F.,  as  a  cestui  t/we  trust,  had 
brought  the  suit  in  the  name  of  the  plaintiffs,  a 
court  of  law  could  not  recognize  and  settle  such 
interfering  and  complicated  trusts;  and  that  the 
statute  allowing  set-offs  (sess.  24.  ch.  90)  did  not  ap- 
ply to  the  case.  Besides,  the  defendant  instead  of 
pleading  in  bar,  ought  to  have  pleaded  the  general 
issue,  and  given  notice  of  the  set-off  according  to 
the  directions  of  the  Act. 

Alsop  v.  Games,  (396)    1O83 

26.  And  where  C.  further  pleaded  that  after  the 
sale  of  the  goods  by  A.  and  B.  to  him,  K.  became 
solely  interested  in  the  whole  of  the  demand  or 
debt  against  him,  and  while  so  interested  became 
an  insolvent  debtor,  within  the  intent  of  the  Act  of 
the  3d  of  April,  1811,  and  while  so  interested  in  the 
demand,  B.,  as  acting  attorney  of  the  plaintiffs,  by 
the  direction  of  H.  assigned  the  debt  or  demand  to 
F.,  to  be  collected  by  him  for  account  of  K.,  and  to ' 
be  applied  in  payment  of  a  debt  due  from  K.  to  F., 
in  preference  to  other  debts  of  It.,  and  in  contem- 
plation of  applying  for  his  discharge  under  the  In- 
solvent Act,  and  to    defraud  other  creditors,  of 
which  F.  had  notice,  and  who  had  not  as  a  creditor 
of  K.,  imprisoned  or  impleaded  him,  &c.,  and  that  K. 
assigned  all  his  estate,  &c.,  under  the  Act,  and  ob- 
tained his  discharge,  &c.,  this  was  held  to  be  no  bar 
to  the  suit  of  A.  and  B.  against  C. 

Id.  (Ib.)    1083 

27.  In  an  action  of  covenant,  on  an  agreement  to- 
put  up  the  frame  of  a  house,  and  inclose  the  same, 
on  or  before  the  1st  of  October;  the  defendant 
pleaded  that  he  did  put  up  the  frame,  &c.,  on  or  be- 
fore the  1st  of  October,  to  wit :  on  the  1st  June,  and 
was  ready  and  willing,  and  tendered  and  offered  the 
plaintiff  to  inclose  the   same,  &c.;   but   that   the 
plaintiff  did  not  furnish  the  necessary  materials, 
&c.,  according  to  his  agreement,  &c.    The  plaintiff 
replied  that  he  did  furnish  the  materials,  &c.,  and 
did  and  performed  all  things  on  his  part,  &c.  (as  be- 
fore stated  in  his  declaration),  yet  the  defendant,  at 
the  time  and  place  mentioned  in  his  plea,  did  not 
put  up  and  raise  the  frame  of  the  house,  &c.;  nor 
did  he,  &c.,  tender   or   offer   to    inclose,  &c.    On 
special  demurrer,  this  replication  was  held   bad, 
for  traversing  the  time  and  place  stated  in  the  plea, 
which    were   immaterial,    and   introducing    aver- 
ments of  performance,  before  made  in  the  declara- 
tion, thereby  loading  the  replication  with  multi- 
farious and  unnecessary  matter,  and  putting  in  is- 
sue several  and  distinct  matters  of  fact. 

Rogers  v.Burk,  (400)    1O85 

28.  Where  the  plaintiff,  in  his  declaration,  stated 
that  the  defendant  made  his  certain  promissory 
note,  by  which  he  promised  to  pay  the  plaintiff 
$215,  in  neat  stock,  &c.,  with  interest,  "  for  value 
received,"  by  reason  whereof,  &c.    And  the  note 
produced  at  the  trial  did  not  contain  the  words 

value  received-"  It  was  held  that  these  words  as 
stated  inthe  declaration  were  merely  descriptive  of 
the  contract,  and  not  an  averment,  and  therefore 
there  was  a  variance  between  the  contract  declared 
on  and  that  given  in  evidence. 

Sajcton  v.  Johnson,  (418)    1O92 

29.  Where  an  avowry  did  not  set  forth  the  estate 
of  which  the  ayowant  was  seised,  it  was  held  bad, 
though  the  plaintiff  had  pleaded  over,  and  a,  ver- 
dict was  taken  on  the  issue  joined;  and  the  judg- 
ment was  averred  on  that  ground. 

Bain  v.Clark,  (424)    1095 

See  Alien,  1. 

PLEDGE-8. 
See  Mortgage. 

PLEDGE— 10. 
See  Mortgage,  10. 

POOR— 8. 

1.  An  order  signed  by  two  justices,  to  an  overseer 
of  the  poor,  to  provide  for  the  maintenance  of  a 
pauper,  under  the  1st  section  of  the  Act  of  the  24th 
of  March,  1809  (sess.  32,  ch.  90),  is  valid.  And  though 
such  order  does  not  recite  that  the  justice  and 
overseer  inquired  into  the  State  and  circumstances 
of  the  pauper,  before  giving  the  order,  such  an 

JOHNS.  REP..  6,  7,  8,  9,  10. 


GENERAL  INDEX. 


Ixiv 


inouirv  will  be  intended  to  have  been  made  and  '  their  own  right,  and  not  occupying  in  the  right  of 
plied  from  the  order.   The  justice  and  overseer    ^Of^.W^Al^^l^j^Gam^ta^m. 


need  not'umke'tne  inquiry  together,  for  the  order 


is  not  to  be  their  joint  act. 

Adains  v.  Supervisors,  &c.. 


(323) 


and  put  B,  one  of  his  sons,  in  immediate  possession, 


and  declared  he  had  bought  it  for  him,  and  after- 
555    wards   died  in  1789,  leaving  several   children    his 


2  Matters  of  form,  in  orders  for  the  relief  of  heirs  at  law,  and  B  continued  in  possession  of  the 
D&uDera  are  not  to  be  overlooked  ;  and  the  justice  land  above  twenty-seven  years,  but  without  having 
has  a  reasonable  discretion  as  to  the  nature  and  ex-  j  obtained  a  deed  from  his  father ;  it  was  held  that 


tent  of  the  weekly  allowance ;  and  if  the  pauper 
be  sick  or  wounded,  medicines  and  the  attendance 
of  a  physician  are  a  reasonable  charge ;  but  all  the 
charges  for  maintaining  the  pauper  must  be  ad- 
justed and  paid,  in  the  first  instance,  by  the  over- 
seers of  the  poor,  who  are  responsible  to  the  per- 
sons rendering  the  assistance. 

Id  (H>.)    555 

3.  A  mandamus  will  not  lie,  at  the  instance  of  the 
party,  to  compel  the  supervisors  of  the  county  to 
audit  and  pay  the  account  of  such  charges.    The 
supervisors  are  only  to  pay  such  accounts  as  have 
been  adjusted  and  paid  by  the  overseers,  in  pur- 
suance of  the  justice's  order. 

Id  db.)    5»5 

4.  An  order  of  two  justices  of  A.,  for  the  removal 
of  a  pauper,  directed  the  constable  to  convey  and 
transport  him  to  the  town  of  W.,  being  the  place 
from  whence  he  last  came,  and  there  deliver  him  to 
a  constable  of  W.,  who  was  required  also  to  deliver 
him  to  the  next  constable,  and  so  from  constable 
to  constable  until  the  pauper  should  be  transpor^- 
ed  to  the  place  of  his  last  legal  settlement,  if  any 
he  had,  in  the  State.    The  pauper  was  delivered  to 
a  constable  of  W.,  who  transported  and  delivered 
him  to  a  constable  of  N.    The  overseers  of  N.  ap- 
pealed to  the  General  Sessions  from  the  order,  who 
dismissed  the  appeal.     It  was  held  that  the  order 
had  no  force  beyond  the  town  of  W.,  to  which  the 
pauper  was  first  sent ;  and  as  to  every  other  place 
or  purpose,  was  void  for  uncertainty;  and  that  N., 
not  being  bound  by  such  an  order  to  receive  the 
pauper,  had  no  right  of  appeal,  having  acted  in 
their  own  wrong. 

The  Overseers  of  Niskayuna  v.  The 
Overseers  of  Guiblerland,  (412)    588 

5.  Where  paupers  are  to  be  sent  out  of  the  State, 
by  virtue  of  the  7th  section  of  the  Act  (sess.  24.  ch. 
184),  the  justices,  in  their  order  of  removal,  must 
designate  the  route  by  which  the  pauper  is  to  be 
transported,  and  not  leave  it  to  the  discretion  of 
constables,  who  are  mere  ministerial  officers,  who 
cannot  be  allowed  to  take  the  pauper  where  they 
please,  in  search  of  his  plaee  of  last  legal  settlement 

Id.  (Ib.)    588 

POOR-10. 

On  appeal  by  the  overseers  of  B.  against  the  over- 
seers of  N.,  from  an  order  of  removal  of  a  pauper, 
to  the  Sessions,  it  was  proved  that  the  pauper  had 
purchased  a  lot  of  land  in  B.,  alleged  to  be  the 
place  of  his  last  legal  settlement,  for  8250,  the  con- 
sideration expressed  in  the  deed  ;  and  that  he  mort- 
gaged it  back  to  the  grantor  for  $200.  It  was  held 
that  the  overseers  of  N.  might  show,  by  parol,  that 
the  consideration  had  not  been  paid  by  the  pauper 
for  the  land. 

Overseen  of  Berlin  v.  Overseers  of 
Norwich,  (229)    1O1O 

POOR,  SETTLEMENT  OF-6. 
Assessment  and  performance  of  labor  on  the 
highways.  Is  not  the  payment  of  a  tax,  within  the 
meaning  of  the  second  section  of  the  Act  for  the 
Settlement  and  Relief  of  the  Poor.  (24  stss..  ch.  134. 
See  2d  sec.  of  the  Act,  32  sess.,  eh.  90.)  The  word 
"  taxes  "  means  a  contribution  in  money,  not  labor 
or  personal  service. 

Overseei*,  &c..  v.  Overseers,  &c., 

POOR,  SETTLEMENT  OF— 7. 

1.  Under   the    16th  section  of  the  Act   for  the 
8fttle>n  >nt  of  the    Poor   (24  sess.,    ch.    184).    there 
must  be  an  adjudication  of  two  justices,  after  ex- 
amining the  pauper  on  oath,  as  to  the  place  of  his 
last   legal   settlement.    In-fore    they   can  issue  an> 
warrant  against  the  overseers  for  the  expense-  of 
his  maintenance 

V.»>rhis  v.  Whipnle  (89)     258 

2.  A  subsequent  adjudication  and  a  confirmation 
on  appeal,  will  not  render  a  warrant  previously  is- 
sued valid,  but  it  will  »x;  quashed,  on  return  to  a 
cf.rtiornrl. 

Id  (Ib.) 

POSSESSION -8.  258 

1.  The  Act  of  22d  of  March,  1791   (sess.   14,  ch.  42, 

gee.  II),  sometimes  called  the  Canaan  Act,  granted 

the  lands  only  to  those  who  were  in   possession  in 
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B  was  in  possession  under  his  father,  and  not  in  his 
own  right,  or  adversely  to  his  father ;  and  that  the 
Act  of  1791  confirmed  the  right  to  the  land  in  the 
jeirs  of  A  generally,  on  whom  the  law  cast  the  in- 
leritauce;  and  that  the  rest  of  the -children  of  A 
were  entitled  to  their  proportion  of  the  land  so  oc- 
upied  by  B. 

Jackson,  ex  dem.,  v.  Benjamin,          (101)    481 

2.  If   the  plaintiff   seeks  to  avoid  a  deed  on  the 

ground  of  an  adverse  possession,  at  the  time  of  its 

ixecution,  such  adverse  possession  must  be  clearly 

made  out  by  positive  facts,  and  not  be  left  to  infer- 

snce  or  conjecture. 

Wlckham,  rrui  tarn,  <fcc.,  v.  Contain,      (220)    621 

POSSESSION— 9. 
See  Adverse  Possession.    Ejectment. 

POSSESSION— 10. 

See  Ejectment,  8, 9, 10.  Adverse  Possession.  Evi- 
dence, 16, 17, 18. 

POUGHKEEPSIE-8. 

By  the  "Act  to  Vest  Certain  Powers  in  the 
Freeholders  of  the  Village  of  Poughkeep- 
sie,"  passed  the  8th  April,  1801  (sess.  24,  ch.  182), 
the  trustees  of  the  village  had  power  to  make  a 
by-law  to  pi-event  the  sale  of  meat,  &c.,  for  the  con- 
sumption of  the  inhabitants,  within  certain  pre- 
scribed limits,  except  at  the  public  market  place ; 
and  an  action  may  be  maintained  by  the  trustees, 
to  recover  the  penalty  given  for  every  offense 
against  such  by-law. 

Bush  et  al.  v.  Seabury,  (418)    59O 


POWER— 6. 
See  Executors  and  Administrators. 

POWER  OF  ATTORNEY-9. 
See  Deed,  9. 

PRACTICE-6. 

1.  Where  the  defendant  gave  notice  to  the  plaint- 
iff to  produce  a  certain  lease  in  his  possession,  at 
the  trial  of  the  cause,  and  the  cause  was  not  tried  at 
the  next  circuit ;  it  was  held  that  the  notice  was  not 
confined  to  the  circuit  next  after  the  notice ;  but 
extended  to  the  time  of  trial,  whenever  it  should 
take  place ;   and  it  not  being  produced  at  a  subse- 
quent circuit,  the  defendant  was  allowed  to  give 
parol  evidence  of  its  contents. 

Jackson,  ex  dem.,  v.  Sherman,  (19)    38 

2.  Where  a  defendant  is  taken  in  custody  in  vaca- 
tion, his  bail  may  justify  before  a  judge  at  his 
chambers. 

Fenn  v.  Smith,  (124)    74 

3.  Where  the  plaintiff  files  common  bail  for  the 
defendant,  according  to  the  statute,  the  declaration 
may  be  filed  de  hene  esse,  at  any. time  within  the  40 
days. 

Cnnklin  o.  Havens,  (127)    74 

4.  Whether  the  declaration  may  be  filed  de  bene 
esite.  at  any  time  before  bail  is  filed,  or  an  appearance 
entered,  and  after  the  time  for  the  appearance  has 
expired.     Qiuvre. 

Id.  (Ib.)     74 

5.  In  an  action  against  an  executor  or  adminis- 
trator, though  a  regular  judgment  by  default  has 
been  entered,  and  more  than  a  term  has  elapsed 
since  the  defendant  knew  of  the  default;  yet  the 
court   will  set  aside  the  default,   on   payment  of 
costs,  and  let  in  the  defendant  to  plead,  so  as  to  pre- 
vent his  being  made  liable  debrmuproprfig,  through 
the  ignorance  or  neglect  of  his  attorney. 

PhQUp«v.HavX6V,Adm'r,  (129)    75 

6.  A  regular  judgment  by  default,  for  want  of  a 
plea, will  lie  set  aside,  on  payment  of  costs,  if  the  de- 
fendant swears  to  a  defense  on  the  merits,  and  an 
opportunity  for  a  trial  has  not  been  lost. 

Davenport  i\  Ferris,  (131)    75 

7.  When-  the  venue  is  changed  in  a  cause,  the  de- 
fendant is  not  entitled  to  20  days  to  plead  to  the 
amended  declaration. 

Hiimnnihs  v.  IfiUlximf,  (132)     76 

8.  When-  the  plaintiff  resided  in  a  foreign  country, 
and  the  defendant  produced  affidavits  to  show  that 
the  judgment  was  satisfied,  a  rule  to  show  cause 
why  a  satisfaction  should  not  be  entered  on  the 
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record  was  granted,  which  was  directed  to  be  served 
by  delivering  a  copy  thereof  to  the  attorney  of 
the  plaintiff  on  record,  and  putting  up  another 
at  the  clerk's  office. 

Lee  v.  Brown  etal.,  (126)    76 

9.  Where  a  plea  was  delivered  to  the  plaintiff's  at- 
torney, who  searched  the  clerk's  office,  and  finding 
no  plea  on  file,  entered  a  default,  for  want  of  a 
plea ;  the  court  considered  the  entry  of  the  default 
a  nullity,  and  no  excuse  for  not  proceeding  to  trial 
on  the  plea. 

Smith  v.  irelte,  (286)    127 

10.  The  party  is  to  be  governed  by  the  pleadings 
delivered  to  him,  and  not  search  the  clerk's  office 
to  see  whether  the  originals  are  filed. 

Id.  (Ib.)    127 

11.  The  certificate  of  the  clerk  of  the  circuit  that 
a  cause  was  not  tried,  is  sufficient  evidence  of  the 
fact. 

Wright  v.  Murray,  (226)    127 

13.  In  actions  of  debt,  where  a  default  is  obtained, 
the  plaintiff  need  not  issue  a  writ  of  Inquiry,  to  as- 
certain the  interest  or  damages,  but  the  same  may 
be  ascertained  by  the  tlerk,  and  taxed  with  the 
costs. 

Fenton  v.  Garlick,  (287)    128 

13.  The  plaintiff,  however,  must  give  notice  to 
the  defendant  of  the  taxation,  before  the  clerk ;  but 
if  he  neglects  to  give  notice,  the  court  will  not  set 
aside  the  judgment,  but  order  a  relaxation  of  the 
costs  on  proper  notice ;   and  if  any  deduction  is 
made  on  the  relaxation,  the  amount  is  to  be  cred- 
ited on  the  execution. 

Id.  (It>.)    128 

14.  Where  a  plea  was  sent  to  the  plaintiff's  attor- 
ney, but  miscarried,  and  a  judgment  by  default  was 
entered  for  want  of  a  plea ;  the  court,  on  an  affidavit 
of  merits,  allowed  the  defendant  to  come  in  and 
plead,  and  go  to  trial ;  but  ordered  the  judgment  to 
stand  as  security,  as  the  party  had  lost  a  trial. 

Id.  (Ib.)    128 

15.  An  attorney  of  this  court  appeared  for  a  de- 
fendant against  whom  a  writ  had  been  issued,  but 
was  not  served;  and  without  authority  from  the 
defendant,  confessed  a  judgment  which  was  en- 
tered up  in  vacation;  it  was  held  that  the  judgment 
was  regular. 

Denton  v.  Noyes,  (296)    131 

16.  An  appearance  by  an  attorney  of  the  court, 
without  a  warrant,  is  good  as  to  the  court ;  and  the 
defendant  has  his  action  against  the  attorney. 

Id.  (Ib.)    131 

17.  Aliter,  if  there  be  any  fraud  or  collusion  be- 
tween the  plaintiff's  attorney  and  the  attorney  for 
the  defendant. 

Id.  (Tb.)    131 

18.  Or  if  the  attorney  of  the  defendant  is  not  re- 
sponsible, or  perfectly  competent  to  answer  to  his 
assumed  client,  the  court  will  relieve  against  the 
judgment. 

Id.  (IV.)    131 

19.  And  the  court,  in  order  to  protect  the  plaint- 
iff from  suffering  by  the  act  of  the  attorney,  and  at 
the  same  time  to  save  the  defendant  from  injury, 
will  let  the  judgment  stand,  but  stay  all  proceed- 
ings, and  let  in  the  defendant  to  plead,  if  he  has  any 
defense. 

Id.  (16.)    131 

20.  Where  the  notice  of  a  rule  to  plead  with  a  copy 
of  the  declaration,  was  served  on  the  defendant, 
personally,  on  the  12th  of  May,  and  special  bail  was 
put  in  the  28th  of  May,  but  no  notice  thereof,  or  of 
the  retainer  of  an  attorney  was  given  to  the  plaint- 
iff's attorney  until  the  6th  of  June,  and  a  default 
was  entered  the  4th  of  June,  for  want  of  a  plea ; 
it  was  held  that  the  default  was  regularly  entered. 

Letepenard  v.  Baker,  (323)    14O 

21.  The  notice  of  appearance  being  the  benefit  of 
the  plaintiff's  attorney,  may  be  waived  by  him. 

Id.  (Ib.)    140 

22.  It  is  sufficient,  under  the  7th  rule   of  April 
Term,  1799,  that  the  defendant,  though  the  rule  for 
pleading  has  expired,  has  four  days  after  bail  is  ac- 
tually filed,  before  his  default  is  entered. 

Id.  (Ib.)    140 

23.  An  interlocutory,  or  final  judgment  cannot  be 
entered  in  vacation,  unless  on  cognovit  actionem. 

Hogeboomv.  Genet,  (325)    141 

24.  Where  a  rule  expires  on  Sunday,  the  last  day  is 
not  reckoned ;  and  the  party  has  all  the  next  day  to 
do  what  is  required. 

Cnckv.Bu.nn,  (326)    141 

25.  Where  an  affidavit  was  made  by  an  attorney  on 
which  to  obtain  the  allowance  of  a  certiorari,  with- 
in 30  days  after  the  judgment  below,  a  supplemen- 
tary affidavit  was  allowed  to  be  made  after  the  30 
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days,  to  show  the  reason,  why  the  original  affidavit 
was  not  made  by  the  party  himself,  or  to  explain  a 
collateral  fact,  but  not  as  to  the  merits. 

Dickson  v.  Seelye,  (327)    141 

26.  In  all  cases  where  special  bail  is  not  required,  an 
appearance  must  be  entered  or  common  bail  filed ;  a 
mere  notice  of  retainer  by  an  attorney  is  not  a  suffi- 
cient appearance  on  which  to  enter  a  default  for 
want  of  a  plea. 

De  Wandelaer  v.  Comer  A  Doe,  (328)    142 

27.  Where  a  motion  to  refer  a  cause  is  repelled  by 
an  affidavit,  that  Questions  of  law  will  arise,  such 
affidavit  must  also  state  what  the  points  of  law  are, 
to  enable  the  court  to  judge  of  the  propriety  of 
granting  the  application. 

Salisbury  v.  Scott,  (329)    142 

28.  The  rule  nisi,  for  judgment  after  verdict,  may 
be  entered  on  any  day  in  term. 

Rose  v.  Rock,  (330)    142 

29.  No  fees  for  the  attendance  or  travel  of  witness- 
es can  be  taxed,  without  an  affidavit  of  their  actu- 
al attendance  and  travel. 

Jackson,  exdem.,  v.Scott,  (330)    142 

30.  Where  it  appeared  that  a  bond  on  which  judg- 
ment was  entered  by  confession,  was  given  for  a 
gaming  debt,    and    the    counter  affidavits    were 
equivalent  or  evasive,  the  court  refused  to  award 
an  issue  to  try  the  fact,  but  set  aside  the  judgment 
and  declared  the  warrant  of  attorney  void,  so  as  to 
le,ave  the  party  to  his  remedy,  by  action  on  the 
bond. 

Everett  v.  Knanp,  (331)    143 

31.  Though  the  defendant  is  insolvent,  the  plaint- 
iff will  not  be  allowed  to  discontinue  without  costs, 
unless  the  defendant  has  also   obtained  his  dis- 
charge under  the  Insolvent  Act. 

Cottins  v.  Evans,  (333)    144 

PRACTICE— 7. 

1.  Where  the  plaintiff  takes  an  assignment  of  the 
bail-bond,  and  brings  an  action  against  the  princi- 
pal and  the  bail  to  the  arrest,  and  obtains  a  judg- 
ment, and  issues  execution,  he  cannot,  afterwards, 
file  common  bail  in  the  original  suit,  and  proceed  to 
judgment  therein  ;  but  is  concluded  by  his  election 
to  proceed  on  the  bail-bond. 

Beecker  v. Simmons,  (119)    269 

2.  Appearance  in  a  suit  waives  all  irregularity  as 
to  notice. 

Ron-ley  v.  Stoddard,  (207)    299 

3.  Where,  on  application  of  a  defendant  in  eject- 
ment, a  demise  is  ordered  to  be  struck  out  of  the 
plaintiff's  declaration,  he  must   serve   a   certified 
copy  of  the  rule  for  the  amendment  on  the  plaint- 
iff, which  shall  be  deemed  an  actual  amendment,  as 
to  all  subsequent  proceedings  on  the  part  of  the 
plaintiff ;  and  the  defendant,  without  a  new  copy  of 
the  declaration  being  served  upon  him,  must  enter 
into  the  consent  rule,  and  plead  in  20  days  after 
service  of  the  certified  copy  of  the  rule  for  the 
amendment,  unless  otherwise  ordered  by  the  court ; 
and  the  rule  shall  be  sufficient  to  authorize  an  act- 
ual amendment,  of  the  declaration  on  file,  or  to  file 
a  new  one  in  its  stead,  whenever  it  may  become 
necessary. 

Jackson,  ex  dem.,  v.  Belknap,  (300)    33 1 

4.  Payment  of  money  into  court  admits  the  cause 
of  action  as  stated  in  the  plaintiff's  declaration. 

Johnston  v.  The  Col.  Ins.  Co.,  (315)    336 

5.  Where  bail,  in  a  court  of  common  pleas,  re- 
move out  of  the  county,  an  action  on  the  recogniz- 
ance may  be  brought  in  this  court. 

Davis  v.  Gillet  et  al.,  (318)    337 

6.  Where  any  difficulty  arises  in  making  up   a 
feigned  issue,  ordered  by  the  court,  it  must  be  set- 
tled before  a  judge,  at  his  chambers. 

Richrads  v.  Brown,  (320)    337 

7.  The  court  will  not  take  notice  of  a  parol  agree- 
ment between  attorneys,  even  as  to  bringing  on  a 
cause  to  trial  at  the  circuit. 

Parker  v.  Root,  (320)    337 

8.  Where  judgment  is  given  for  the  plaintiff  in  the 
court  below,  and  that  judgment  is  reversed  in  the 
court  above,  on  error,  the  plaintiff  in  error  recov- 
ers no  costs. 

Pease  etal.  v.  Morgan,  (468)    338 

9.  Where  the  defendant,  after  an  appearance,  en- 
tered a  rule  iri  vacation,  to  declare  before  the  end  of 
the  next  term,  which  was  served  on  the  agent  of  the 
plaintiff's  attorney ;  it  was  held  that  the  service  of 
the  notice  of  the  rule  might-  be  at  any  time  before 
the  term,  and  if  the  plaintiff  did  not  declare  before 
the  end  of  the  term,  his  default  might  be  entered, 
though  forty  days  had  not  elapsed  from  the  time  of 
the  serving  the  notice  on  the  agent. 

Dizen  et  ux.  v.  Bates,  (537)    411 
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10.  A  person  under  recognizance  to  appear  at  a 
court  of  general  sessions  of  the  peace,  while  attend- 
ing that  court,  was  arrested  on  a  capias  out  of  this 
court,  and  held  to  bail ;  and  this  court  ordered  him 
to  be  discharged,  on  filing  common  bail,  unless  the 
plaintiff  elected  to  waive  the  arrest,  and  take  out 
new  process. 

Bours  v.  Tuckerman,  (538)    411 

11.  Where  a  lessor,  in  an  action  of  ejectment,  was 
brought  up  on  an  attachment,  for  non-payment  of 
costs,  and  he  denied  that  he  ever  consented  to  have 
his  name  used  in  the  action ;  the  court  said  that  they 
could  not  receive  his  denial,  in  bar  of  the  attach- 
ment, nor  decide  between  the  contradictory  affida- 
vits of  the  party  and  his  attorney ;  but  the  party 
must  pay  the  costs,    and    take  his    remedy  over 
against  the  attorney  who  inserted  his  name  as  les- 
sor ;  but  they  stayed  the  proceedings,  to  give  the 
party  an  opportunity  to  bring  his  action  against  the 
attorney,  and  to  try  the  truth  of  the  fact. 

The  Purple  r.  Bradt,  (539)    412 

12.  A  sheriff  was  discharged  from  an  attachment 
for  not  returning  ap  execution  delivered  to  his  dep- 
uty, 14years  ago,  and  who  was  dead. 

The  People  r.  GiUeland,  (555)    417 

13.  After  the  lapse  of  18  years,  the  court  refused 
to  permit  a  judgment  to  be  entered  upon  a  bond 
and  warrant  of  attorney,  on  the  usual  affidavit,  the 
legal  presumption  being  that  the  bond  was  paid. 

Executors  of  Clark  v.  Hopk in*,  (556)    417 

14.  After  the  lapse  of  20  years,  no  judicial  proceed- 
ing can  be  set  aside  for  irregularity. 

Thompson  v.  Skinner,  (556)    418 

See  Amendment.    New  Trial. 

PRACTICE— 8. 

1.  Where  a  writ  of  error  is  brought  on  a  judgment 
in  a  court  of  common  pleas,  and  no  attorney  is  em- 
ployed by  the  defendant  in  error,  in  this  court,  the 
service  of  the  assignment   of   errors    and  notice 
to  join    in   error,  must  be  served  on  him  person- 
ally, either  by  delivering  the  same  to  him,  or  leav- 
ing them  at  his  dwelling-house,  or  in  such  other 
mode  as  the  court  might  specially  direct,  under  the 
circumstances  of  the  case- 

Clement  v.  Grossman,  (387)    543 

2.  A  service  of  the  notice,  by  affixing  it  up  in  the 
clerk's  office,  is  not  sufficient. 

Id.  (Jb.)    543 

3.  Though  a  party  had  not  a  regular  notice  in  writ- 
ing of  a  writ  of  error  being  brought,or  of  a  judgment 
of  reversal ;  yet  if  he  was  informed  and  sufficiently 
apprised  of  the  pendency  of  the  writ  of  error,  to 
have  pleaded  in  time,  and  of  the  judgment  of  revers- 
al, by  default,  in  season  to  have  moved  the  court, 
at  a  former  term,  to  set  it  aside,  it  is  a  laches,  and 
the  judgment  will  not  be  set  aside,  after  a  term  has 
so  intervened. 

Id.  (Ib.)    543 

4.  A  general  replication  to  a  special  plea  need  not 
be  signed  by  counsel. 

Pumixllu  v.  Croshj/,  (322)    555 

5.  Double  pleas  must  be  signed  by  counsel.   Plene 
administrate  singly  pleaded,  need  not  be  signed  by 
counsel ;  but  if  joined  with  the  general  issue,  the 
plea  is  double,  and  must  be  signed  by  counsel. 

Satterlee  v.  Satterlee,  (327)    557 

6.  It  is  irregular  to  issue  a  second  execution  until 
the-  first  is  returned.    Though  where  an  execution 
hus  issued  unadvisedly,  it  may  be  withdrawn,  be- 
fore anything  is  done  upon  it :  yet  where  a  sale  has 
bi-en  made  under  an  execution,  and  the  sheriff  died 
without  executing  a  deed,  it  was  held  •Irregular  to 
withdraw  and  suppress  the  execution,  and  issue  a 
second  to  the  new  sheriff,  for  the  purpose;  of  selling 
the  property  a  second  time.    Whether  the  sale  on 
the  first  execution  waabona  fide,  or  fraudulent,  the 
court  will  not  decide  on  motion. 

Cairng  v.  Smith,  (337)    50O 

7.  In  a  suit  against  an  attorney  of  this  court, the  bill 
is  in  the  nature  of  prooen.ano  must  U-  served  on 
him  personally,  or  by  some  other  service  which  the 
court,  under  circumstances,  may  consider  emiiva- 
lent.    Service  on  the  agent  of  the  attorney  Is  not 
•uffioient. 

Ibickiix  v.  Royer*.  (34»l)    503 

X.  Whether  after  lull  is  put  in,  the  arrest  and  pro-  i 
ceeding  may  be  •etaddeon  motion  for  irregularity,  j 
must  depend  on  the  practice  of  the  court.    This  I 
court  will  not  interfere  with  the  proceedings  of  an 
inferior  court  in  this  res|»cct. 

tn  re  W.  Liringxlon,  (351)    505 

9.  When-  a  rule  to  set  aside  a  default  and  sulwc-  i 
qnent  proceedings  was  {rranted  on  payment'of  costs.  \ 
and  the  costs  wen-  regulurlv  demanded  of  the  do  I 
fendant  but  not  paid,  and  the  plaintiff,  afterwards,  I 
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issued  an  execution  on  the  judgment,  the  court  re- 
fused to  set  aside  the  execution. 

Pugdey  v.  Van  Alen,  (352)    566 

10.  Where  a  rule  is  granted  on  payment  of  costs,  it 
is  conditional,  and  is  of  no  force,  unless  the  costs  be 
paid  tnstanter;  and  the  party  who  is  to  pay   costs 
must  seek  and  tender  them  to  the  other  party. 

Id.  (Ib.)    566 

11.  Where  a  writ  of  error  is  brought  to  this  court, 
on  a  judgment   obtained  in   a   court  of  common 
pleas,  and  the  judgment  below  is  affirmed,  the  at- 
torney of  the  plaintiff  in  error  is  not  bound  to  pay 
the  costs  in  error,  on  the  ground  that  before  the 
judgment    was  obtained  in  the  court  below    the 
plaintiff  had  removed  out  of  the  State,  and  his  at- 
torney had  not  filed  any  security  for  the  costs.  The 
bringing  of  the  writ  of  error  is  not  the  commence- 
ment of  such  a  suit,  as  would  render  the  attorney 
responsible  for  the  costs ;  nor  does  the  case  come 
within  the  meaning  of  the  14th  rule   of   January 
Term,  1799,  as  to  filing  security  for  costs. 

Frary  v.  Dakin,  (353)    566 

12.  In  an  action  of  trespass  debonisaspftrtat is  the 
venue  had  been  changed,  on  the  usual  affidavit  of 
the  defendant,  from  Onondaga  County  to  Saratoga 
where  the  trespass  was  committed ;  and  the  plaint- 
iff afterwards  applied  to  bring  back  the  venue  to 
the  County  of  Onondaga,  on  the  ground  that  he  had 
two  or  more  material   witnesses  residing  in   that 
county ;  but  the  court  refused  to  grant  the  motion, 
unless  the  plaintiff  would  stipulate  to  give  material 
evidence  arising  in  the  County  of  Onondaga. 

Ross  v.  Lown,  (354)    567 

13.  Where  separate  suits  are  brought  against  the 
maker  and  indorser  of  a  note,  and  separate  judg- 
ments recovered,  the  plaintiff  is  entitled  to  the  costs 
in   each   suit.    The   statute  (sess.  24,  ch.  90,  sec.  14) 
does  not  apply  to  this  case. 

Austin  y.  Bemtes,  (356)    567 

14.  The  plaintiff  is  entitled  to  two  real  and  sub- 
stantial persons  as  special  bail ;  but  if  one  real  and 
one  fictitious  person  be  put  in  as  special  bail,  the 
plaintiff  cannot  treat  the  bailpiece  as  a  nullity,  and 
take  an  assignment  of  the  bail-bond  ;  but  the  proper 
course  is  to  except  to  the  sufficiency  of  the  bail. 

Caines  v.  Hunt,  (358)    568 

15.  A  defendant  has  twenty  days  after  the  last  day 
of  the  second  week  of  the  term  within  which  to  put 
in  special  bail. 

Lane  v.  Cook,  (.359)    568 

16.  Service  of  a  notice  in  vacation  of  a  motion  to  be 
made  in  term,  on  the  agent  of  the  attorney  in  Utica, 
is  sufficient. 

Chapman  v.  Raymond,  (360)    569 

17.  Service  of  a  notice  on  an  attorney  or  his  clerk, 
in  his  office  at  10  o'clock  in  the  evening,  is  good. 

Cooper  v.  Carr,  (360)    569 

J8.  Where  no  attorney  is  employed  by  the  defend- 
ant in  error,  the  assignment  of  errors  need  not  be 
aervedtOn  the  party,  but  only  a  notice  to  join  in 
error. 

Verneu  v.  Benedict,  (360)    569 

See  Habeas  Corpus,  I.    Nonsuit.    Court  of  Errors. 

PRACTICE— 9. 

1.  Where  a  declaration  is  filed  in  chief,  after  receiv- 
ing notice  rf  special  bail,  it  is  a  waiver  of  any  ex- 
ception to  the  sufficiency  of  such  bail,  though  the 
bailpiece  was  not  actually  filed  in  the  clerk's  office 
at  the  time  the  notice  was  given  ;  and  the  plaintiff 
cannot,  on  the  ground  of  the  insufficiency  of  the 
bail,  proceed  against  the  sheriff. 

People  r.  Stevens.  (72)    674 

2.  Where  a  plaintiff  was  nonsuited  at  the  trial,  the 
court  refused  to  set  aside  the  nonsuit,  and  grant  a 
new  trial,  on  the  ground  that  the  plaintiff  was  sur- 
prised by  the  defense  set  up,  and  had  come  unpre- 
pared to  im-et  it. 

Jackson,  cs  den>.  Morton  et  aL,  r.  Roue,  (77)    676 

3.  After  argument  of  a  cause,  and  a  judgment 
thereon,  and  the  term  ended,  it  is  too  late  to  move 
to  amend  the  record. 

Killpatrick  r.  Rose,  (78)    677 

4.  If  a  plaintiff  who  sues  out  a  wire  facias  to  revive 
a  judgment,  does  not  proceed  upon  it  within  a  year 
ami  aday.it  is  a  discontinuance':  and  where,  after 
seine /eci  was  returned,  and  a  default  wiu»  entered 
for  want  of  not  appearing  and  pleading,  the  plaint- 
iff suffered  more  than  a  year  and  a  day  to  elapse  be- 
fore he  entered  judgment,  it  was  held  to  In-  a  dis- 
continuance, and  the  judgment  irregular. 

r<rimf<r/iri/rferi  r.  (litnlinier,  (79»    677 

5.  This  court  exercise  an  equitable  jurisdiction 
over  Judgments  entered  ui>on  bondnand  warrants  of 
attorney,  and  on  the  application  of  a  creditor,  stat- 
ing that  a  judgment  had  i  •< ,  n  fraudulently  obtained 
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upon  a  bond  and  warrant  of  attorney,  an  Issue  was 
directed  between  the  parties,  to  try  the  truth  of  the 
allegation,  and  the  plaintiff  directed  to  prove  the 
consideration  of  the  bond,  and  the  creditor  to  sub- 
poena witnesses  in  the  name  of  the  defendant,  to 
attend  the  trial. 

Frasier  v.  Frasier,  (80)    677 

6.  Where  a  bail-bond  is  taken  in  a  court  of  common 
pleas,  and  the  bail  resides  out  of  the  county,  an  ac- 
tion may  be  maintained  by  the  assignee  of   such 
bond  in  this  court,  who  will  grant  relief  to  the  bail, 
on  the  same  terms  as  if  the  bond  had  been  taken  in 
this  court.    The  bail  is  bound  to  pay  common  pleas 
costs  only. 

Maxwell  v.  Bates,  (80)    678 

7.  Bail  to  the  sheriff,  as  well  as  special  bail,  will 
always  be  relieved  on  the  return  of  the  writ  against 
them,  upon  the  usual  terms- 
id.  (Ib.)    678 

8.  Where   no   venue  is  laid  in  the  body  of  the 
declaration,  the  venue  in  the  margin  is  sufficient.  • 

Slate  v.  Post,  (81)    678 

9.  In  an  action  of  ejectment  the  court  cannot 
compel  the  defendant  to  consent  to  a  survey  of  the 
premises  in  his  possession. 

Jackson,    ex    dem.    Rensselaer,    v. 
Hogeboom,  (83)    679 

10.  A  scire  facias  cannot  be  issued  to  revive  a 
judgment  of  more  than  ten  years'  standing,  with- 
out a  previous  affidavit  of  the  judgment  being  un- 
satisfied. 

Lansing  v.  Lyons,  (84)    679 

11.  After  a  scire  facias  was  issued  and  returned 
scire   fed,  without   such  affidavit,    the    court  re- 
fused to  allow  it  to  be  filed  nunc  pro  tune,  but 
quashed  the  scire  facias. 

Id.  (Ib.)    679 

12.  Bail  have  eight  entire  days  in  full  term,  after 
the  return  of  process  against  them,  within  which  to 
surrender  their  principal ;  but  Sunday  is  to  be  reck- 
oned one  of  the  eight  davs. 

Brown  v.  Smith,  (84)    679 

13.  In  proceedings  against  the  sheriff,  in  order  to 
obtain  an  attachment,  the  proceedings  until  the  at- 
tachment is  granted  must  be  entitled  in  the  original 
cause. 

People  v.  Ferns,  (160)    718 

14.  In  an  action  of  dower,  if  the  tenant  be  an  in- 
fant he  must  appear  and  defend  by  guardian. 

Hillyer  v.  Larzelere,  (160)    712 

15.  The  place  where  the  cause  of  action  arose  is, 
prima  facie,  the  place  where  the  venue  ought  to  be 
laid ;  and  if  the  defendant  shows  where  the  cause 
of  action  arose  exclusively,  and  that  he  has  material 
witnesses  residing  there,  he  has  a  right  to  change 
the  venue,  and  he  cannot  be  devested  of  this  right, 
unless  the  plaintiff  stipulates  to  give  evidence  aris- 
ing in  the  county  where  he  has  laid  the  venue  and 
states  also,  by  affidavit,  that  he  has  material  wit- 
nesses arising  in  that  county. 

Duryee  i\  Orcott,  (248)     749 

16.  A  plea  in  bar,  pleaded  uwis  darrein  continu- 
ance, in  bank,  without  an  affidavit,  cannot  be  treat- 
ed as  a  nullity,  but  the  plaintiff  must  either  reply 
to  it,  or  apply  to  the  court  to  have  it  set  aside. 

Bancher  v.  Ash,  (250)    75O 

17.  In  an  action  of  debt  on  a  judgment,  the  defend- 
ant pleaded  nul'tiel  record,  on  which  issue  was  joined 
on  the  9th  September,  1811,  and  the  cause  noticed  for 
trial  for  October  term  following,  but  was  not  tried. 
On  the  9th  December,  the  defendant  pleaded  his 
discharge  under  the  Insolvent  Act,  dated  'the  24th 
September,  which  plea  was  verified  by   affidavit, 
and  a  copy  served  on  the  plaintiff's  attorney,  on  the 
1st  of  January,  1212.    The  plaintiff's  attorney,  on 
the  28th  December,  1811,  served,  a  notice  for  trial  by 
record,  on  the  defendant's  attorney,  residing  150 
miles  from  Albany,  and  in  January  Term  obtained 
judgment,  and  in   July  following  gave  notice  of 
taxing  costs,  to  the  defendant's  attorney,  which 
was  the  first  notice  he  had  of  the  plaintiff's  attorney 
having  proceeded  on  the  issue.    It  was  held  that 
the  defendant  was  not  too  late,  in  August  Term, 
1812,  to  move  to  set  aside  the  judgment;  that  the 
plaintiff's  attorney  had  no  right  to  treat  the  plea 
pui»  darrein  continuance  as  a  nullity ;  but  should 
nave  demurred,  or  taken  issue  on  it,  or  have  applied 
to  the  court  to  set  it  aside,  as  being  out  of  season. 

Morgan  v.  Dyer.  (255)    752 

18.  Though  more  than  one  continuance  has  inter- 
vened, the  court  will  allow  a  defendant  to  plead  his 
discharge  under  the  Insolvent  Act,  nunc  pro  tune, 
on  payment  of  costs. 

Id.  (Ib.)    752 

19.  Where  a  regular  judgment,  by  default,  was 
obtained  by  a  lessor  of  the  plaintiff,  in  an  action  of 
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ejectment,  who  went  for  a  vacant  possession,  it  was 
set  aside,  and  the  person  claiming  to  be  owner,  on 
an  affidavit  of  merits,  was  admitted  as  a  defendant, 
on  payment  of  costs. 

Wood,  ex  dem.  Elmendorf,  v.  Wood,  (257)    753 

20.  The  venue,  in  a  suit  by  scire  facias,  on  a  judg- 
ment, must  be  laid  in  the  county  in  which  the  venue 
in  the  original  action  was  laid. 

ArGiH  v.  Pen-igo,  (259)    753 

21.  The  validity  of  a  certificate  of  discharge,  under 
the  Insolvent  Act,  will  not  be  tried  by  affidavit,  on 
motion  for  the  insolvent's  discharge  from  custody, 
but  the  plaintiff  must  resort  to  his  action. 

Noble  v.  Johnson,  (259)    754 

22.  A  challenge  lies  to  the  array,  for  any  partiality 
or  default  in  tne  clerk  in  selecting  and  arraying  a 
jury. 

Gardner  v.  Turner,  (260)    754 

23.  Where  a  challenge  tcv^he  array  was  made  be- 
cause the  clerk  drew  seventy-two  names  out  of  the 
bqx,  and  put  them  in  a  list,  and  then  designated 
thirty-six  names  so  drawn,   to  be  a  panel  for  the 
circuit,  and  the  other  thirty-six  names  to  be  a  panel 
for  the  Court  of  Common  Pleas,  and  the  defendant 
denied  the  truth  of  the  fact,  and  offered  to  join  issue 
thereon,  and  the  judge  refused  to  grant  the  venire, 
or  to  pass  the  cause  on  the  calendar,  and  no  issue 
was  joined  on  the  challenge;   and   the   plaintiff, 
under  these  circumstances,  refused  to  bring  on  the 
cause  to  trial ;  it  was  held  that  the  cause  of  challenge 
alleged  was  sufficient,  and  ought  not  to  have  been 
overruled  by  the  judge,  but  he  should  have  ap- 
pointed triors.  to  try  the  truth  of  the  facts ;  and 
that  the  defendant  was  not.  therefore,  entitled  to 
judgment  as  jn  case  of  nonsuit,  because  the  plaint- 
iff did  not  bring  on  the  cause  to  trial. 

Id.  (Ib.)    754 

24.  Separate  suits  were  brought  by  the  same  per- 
sons against  the  maker  of  several  promissory  notes, 
payable  to  the  same  person,  who  indorsed  them  to 
the  plaintiff.  The  notes  were  dated  on  different  days, 
and  were  for  different  sums,  payable  at  different 
times ;  but  were  all  due  when  the  suits  were  com- 
menced, and  the  writs  were  issued  and  served  at  the 
same  time  on  the  defendant.    It  was  held  that  the 
suits  could  not  be  consolidated. 

Thompson  v.  Shepherd,  (262)    755 

25.  But  it  seems  that  where   separate   suits  are 
brought  on  notes  and  contracts  made  at  the  same 
time,  and  between  the  same  parties,  and  where  the 
defense  must  be  the  same  in  all,  a  consolidation 
will  be  granted. 

Id.  (Ih.)    755 

26.  A  judge  in  vacation  may  enlarge  the  time  for 
making  a  case. 

Black  v.  Brown,  (264)    756 

27.  In  real  actions  a  special  imparlanee  saves  the 
rights  of  the  party  ;  and  after  a  special  imparlanee 
the  tenant  may  vouch  to  warranty. 

Whitbeck  r.  Shocfelt,  (265)     756 

28.  Where  a  verdict  is  set  aside  and  a  new  trial 
granted,  a  copy  of  the  rule  must  be  served  on  the 
plaintiff's  attorney,  before  the_  defendant  can  move 
for  a  nonsuit,  for  not  proceeding  to  trial. 

Jackson,  ex  dem.  Banyar  et  al.,  v. 

Wilson,  (265)     756 

29.  Where  an  attorney  is  sued  in  an  inferior  court, 
in  which  he  is  privileged  from  arrest,  the  cause  can- 
not be  removed  into  this  court  by  habeas  cwjms 
cum  causa. 

Webb  v.  Cleveland,  (266)    757 

30.  A  commission  will  be  granted  to  examine  an 
officer  in  the- Army  of  the  United  States,  on  an  affi- 
davit of  his  being  a  material  witness  and  expected 
to  be  ordered  away. 

CardaU  v.  Wilcox,  (266)    757 

See  Attorney,  6.    Costs,  2. 

PRACTICE— 10. 

1.  Where  the  plaintiff  in  a  suit  becomes  an  alien 
enemy  after  judgment,  the  court  will  not,  on  mo- 
tion, stay  or  set  aside  the  execution. 

Buckley  v.  Little,  (117)    96O 

2.  The  same  notice  of  assessment  of  damages,  be- 
fore the  clerk,  must  be  given  as  for  the  trial  of  a 
cause. 

Green  v.  Guthrie,  (128)    965 

3.  Where  a  writ  of  error  was  brought  on  a  judg- 
ment in  a  court  of  common  pleas  to  this  court,  and 
the  judgment  below  reversed,  and  a  venire  de  novo 
awarded,  returnable  in  this  court,  and  the  cause 
was  tried  on  the  record  remaining  in  this  court, 
and  a  verdict  found  for  the  plaintiff ;  it  was  held 
that  the  plaintiff  could  not  set  up  a  defect  in  form 
in  the  record  on  a  motion  in  arrest  of  judgment. 

William*  v.  Vanderveer,  (200)    997 
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4.  Where  the  placitum  in  the  record  stated  that 
the  court  was  held  at  the  village  of  Otsego,  without 
•saying  at  the  court-house ;  it  was  held  that  as  the 
court-house  had  been  pulled  down,  and  not  rebuilt 
at  the  time  the  court  was  held,  the  placitum  was 
.sufficient ;  and  at  any  rate,  it  was  matter  of  form 
only,  and  cured  after  verdict  by  the  statute  of  jeo- 
fails. 

W 'UUam*  v.  Vandcroe.er,,  (200)    997 

5.  Bills  against  attorneys  may  be  filed  in  vacation, 
and  the  suit  is  deemed  to  commence  only  from  the 
time  of  filing  the  bill. 

Sabin  v.  Wood,  (218)    1OO5 

6.  Though  a  bill  is  entitled  generally  of  a  term, 
the  plaintiff  is  allowed  to  show,  at  the  trial,  the 
time  when  the  cause  of  action  arose. 

Id.  (7fo.)     1005 

7.  A  bill  of  exceptions  tendered  after  the  jury 
have  returned  into  court  with  their  verdict,  but  be- 
fore it  is  delivered,  is  iivVason  as  to  any  exception 
to  the  charge  of  the  judge,  but  not  as  to  any  ques- 
tion of  evidence  arising  at  the  trial.  • 

Lanuse  v.  Barker,  (312)    1O46 

8.  Where  the  plaintiff  in  a  cause  discontinues  the 
.suit  without. leave  of  the  court,  the  defendant  can- 
not obtain  his  costs,  on  motion,  but  must  proceed 
to  non  pros  the  plaintiff,  treating  the  discontinu- 
ance as  a  nullity. 

Leonard  p.  Slaughter,  (367)    1O69 

9.  Where  there  was  a  variance  between  the  Sum 
mentioned   in   the   judgment   roll,    of    the   total 
amount  of  damages,  it  was  held  not  to  be  material, 
the  clause  of  in  toto  se  attingunt  being  only  a  cleri- 
cal addition,  and  no  part  of  the  judgment. 

Jacksim  v.  Pratt,  (381)    1O76 

10.  In  actions  for  libels,  and  other  torts,  the  court 
will  not  set  aside  a  verdict  on  the  ground  of  excess- 
ive  damages,  unless  they  are  flagrantly  outrage- 
ous and  extravagant. 

Smtthwtek  v.  Steven*,  (443)    11O3 

11.  Where  a  defendant's  attorney  received  short 
notice  of  trial,  and  did  not,  therefore,  attend  the 
•circuit,  and  an  inquest  was  taken  against  the  de- 
fendant by  default,  of  which  the  attorney  was  not 
informed  until  it  was  too  late  to  apply  at  the  next 
term  to  set  aside  the  default ;  it  was  held  that  the 
notice  of  trial,  though  not  regular,  was  sufficient 
to  put  the  defendant's  attorney  on  inquiry  as  to  the 
plaintiff's  proceedings,  and  that  he  ought  to  have 
applied  at  the  next  term  after  the  inquest   was 
taken. 

Hinde  p.  Tubhx,  (486)     1121 

See  Partition. 

PRISONER— 9. 
See  Indictment.    Sheriff. 

PROMISSORY  NOTE3-6. 

Where  the  vendor  of  goods  receives  a  promissory 
note  of  a  third  person,  in  payment,  at  his  own  risk, 
and  there  is  a  fraudulent  representation  on  the  part 
olthe  vendee,  as  to  the  note,  the  vendor  may  bring 
his  action  immediately  against  the  vendee,  for 
goods  sold  and  delivered. 

IVllwin  o.  Force,  (110)    69 

PROMISSORY  NOTES-8. 

1.  A  promissory  note  may  be  given  in  evidence 
under  the  money  counts :  as  where  A  gave  his 
notes  to  B  for  money  lent  to  him  by  B,  and 
afterwards  executed  a  deed  for  the  amount  of 
the  debt  to  B,  who  gave  the  deed  to  A  to  get  it  re- 
corded, on  A's  promise  to  have  it  duly  recorded : 
arid  also  gave  up  the  notes  to  A,  and  A  kept  the  deed 
without  having  it  recorded,  and  sold  the  land  to 
another  person,  whose  deed  was  recorded :  and  A 
refused  to  pay  the  money  to  B,  or  return  the  deed 
or  notes  ;  it  was  held  that  A  having  got  possession 
of  the  notes  by  fraud,  there  was  no  payment  or  ex- 
tinguishment of  tin-  original  debt :  and  B  might  re- 
cover the  money  lent  to  A  on  the  usual  money 
counts. 

ArniM  v.  Crane,  (79)    473 

1.  Where  A,  as  administrator  of  B,  deceased,  gave 
a  promissory  note  to  (J,  by  which  he  "  promised  to 
pay  C  sixty-one  dollars  and  seventy-two  cents,  for 
value  received  by  Band  his  heirs,  on  demand,  witli 
interest  until  paid,"  tin'  note  was  held  to  IK>  void 
for  want  of  a  consideration. 

Ten  Kuck  r.  Vanilrrimel,  (120)    4H7 

3.  It  was  agreed  l>ctween  A  and  B.  that  li  should 
give  his  promissory  notctoA  for  a  certain  sum  which 
A  alleged  was  due  to  him.  for  a  mistake  made  on  a 
settlement  of  accounts  Itetwecn  them  a  few  years 
before,  but  which  mistake  wan  denied  by  B',  and 
that  the  note  should  tx-  lodged  in  the  bands  of  C, 
and  if  II,  within  HOdays,  should  exhibit  proof  to  (', 
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from  which  C  should  think  B  ought  not  to  pay  the 
note,  then  it  should  be  delivered  to  B,  otherwise  it 
should  belong  to  A ;  and  B  insisted  on  producing 
parol  proof  to  C,  which  he  refused  to  admit.  In  a 
suit  against  B  on  the  note,  it  was  held  that  the  de- 
fendant was  not  in  default,  and  that  his  default 
on  the  decision  of  C  against  B  was  a  condition  prece- 
dent to  the  validity  and  binding  operation  of  the 
note. 

Stow  v.  Wadtey,  (124)    488 

4.  An  action  of  a#*ump»it  was  brought  on  a  judg- 
ment obtained  against  the  defendant,  in  Maryland, 
as  indorser  of  a  bill  of  exchange,  and  it  appeared 
that  the  plaintiff  had  declared  in  the  suit  in  Mary- 
land, on  a  protest  for  non-payment,  as  well  as  for 
non-acceptance  of  the  bill,  and  the  cause  ^yas  there 
trie_d  by  a  jury,  who  found  for  the  plaintiff,  on 
which  the  judgment  was  rendered.  It  was  held  that 
the  question  of  reasonable  notice  or  due  diligence, 
was  a  question  compounded  of  law  and  fact,  and 
proper  to  be  submitted  to  a  jury :  and  having  once 
been  fairly  litigated  and  decided,  it  was  not  again 
to  be  investigated,  in  an  action  brought  in  this  State, 
on  the  judgment. 

Taj/tor  v.  Bryden,  (173)    5O5 

5.  Where  separate  suit  s  are  brought  against  the 
maker  and  indorser  of  a  note,  and  separate  judg- 
ments recovered,    the  plaintiff  is  entitled  to  the 
costs  in  each  suit.    The  statute  (sess.  24,  ch.  90,  sec. 
14)  does  not  apply  to  this  case. 

Austin  v.  Bemiss,  (356)    567 

6.  It  is  sufficient  to  state  a  promissory  note,  in  the 
declaration,  according  to  its  terms. 

Herrick  p.  Bennett,  (374)    574 

7.  Where  no  time  of  payment  is  mentioned  in  a 
note,  it  is  payable  immediately. 

Td.  (Ib.)    574 

8.  Where  the  holder  of  a  note  received  part  pay- 
ment of  the  maker  of  the  note,  after  it  fell  due,  and 
before  calling  on  the  indorser,  it  was  held  that  the 
indorser  was  discharged  ;  and  a  promise  by  him  to 
pay  the  note,  made  without  knowledge  of  a  demand 
on  the  maker,  and  due  notice  to  the  indorser,  was 
not  binding. 

<7rairt  v.  Colwdl,  (384)    578 

9.  Giving  a  promissory  note  is  no  payment  of  a 
book  debt.    It  only  suspends  the  right  of  action  dur- 
ing the  time  allowed  for  the  payment,  by  the  note, 
and  the  note  not  having  been  paid,  the  plaintiff  was 
held  entitled  to  recover  the  amount  of  his  book 
debt,  with  interest  from  the  time  the  note  was  pay- 
able. 

Putnam  P.  Lewis,  (389)    58O 

10.  Where  a  bet  was  laid,  after  the  poll  was  closed, 
on  the  event  of  the  election  for  Governor,  and  the 
party  gave  his  negotiable  note  for  the  amount  of 
the  bet,  payable  in  30  days,  which  was  deposited 
with  a  stakeholder,  and  afterwards  delivered  to  the 
winner,  who  indorsed  it,  after  it  became  due ;  it  was 
held  that  the  indorser  took  the  note,  subject  to  all 
the  defense  existing  against  it,  in  the  hands  of  the 
original  payee,  and  that  the  note  being  given  for 
such  a  wager,  was  void. 

Lansing  r.  Lansing,  (454)    602 

11.  Where  A  gave  to  B  a  promissory  note  payable  to 
B,  or  order,  and  at  the  same  time  made  an  indorse- 
ment on  the  note  that  it  was  to  be  delivered  to  B 
in  consideration  of  a  judgment  against  C.  to  be 
assigned  to  A  by  B,  it  was  held  that  the  note  was  a 
promissory  note,  within  the  statute,  and  might  IKS 
declared  on  as  such,  notwithstanding  the  indorse- 
ment which  was  merely  to  show  the  consideration, 
and  to  operate  as  a  notice  to  whoe.ver  should  pur- 
chase the  note;  and  that  the  delivery  of  the  note 
was  prima  facie  evidence  of  an  assignment  of  the 
judgment. 

Samler*  P.  Bacon,  (485)    613 

See  Sh<  riff ,  3.    Evidence  7. 

PROMISSORY  NOTES-9. 

1.  A  gave  to  B  a  note  or  due-bill  in  the  following 
words:  "  Due  to  B  $170,  value  received  :"  on  which 
B  indorsed  his  name  and  delivered  it  to  ('.  who 
afterwards  demanded  payment  of  A  in  Albany, 
who  said  he  was  going  to  New  York,  and  would 
iwv  it  there:  and  A  afterwards  paid  the  amount  to 
B  {n  New  York,  and  took  his  receipt  in  full  for  the 
due-bill,  which  still  remained  in  the  tiands  of  (\ 
who  afterwards  brought  a  suit  against  A,  in  the 
nameof  B,  on  the  due-hill :  it  was  held  that  ('was  not 
entitled  to  recover ;  there  not  iM-ing  sufficient  evi- 
dence of  notice  to  A  of  an  assignment  to  C,  who 
ought,  when  lie  demanded  payment  ol'  A.  to  have 
nhnwn  him  the  note  and  the  indorsement  thereon 
by  II.  or  explicitly  stated  its  being  assigned  by  H. 
Meghan  r.  Mills,  «W)  67O 
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2.  A  note  payable  to  B  or  bearer,  in  York  State 
bills  or  specie,  is  a  negotiable  note   under  the 
statute,  and  may  be  declared  on  as  such. 

Keith  v.  Jones,  (120)    695 

3.  Where  a  promissory  note  payable  to  order,  was 
indorsed  five  years  after  it  was  due,  it  was  held  that 
the  indorsee  was  bound,  notwithstanding,  to  prove 
a  demand  of  payment  of  the  maker,  and  notice 
to  the  indorser :  for  there  is  no  difference  in;  this  re- 
spect whether  the  note  is  indorsed  before  or  after  it 
is  due. 

Berry  v.  Robinson,  (121)    695 

4.  The  demand  of  payment  and  notice  of  non- 
payment, in  every  case,  where  a  maker  or  drawer 
exists,  is  an  implied  condition  of  the  contract  or 
indorsment 

Id.  (H>.)    695 

5.  The  payee  indorsed  of  a  promissory  note,  who 
had  been  sued  by  the  indorsee,  in  default  of  the 
maker,  cannot  compel  the  maker  to  pay  the  costs 
of  such  suit ;  the  maker  being  liable  to  the  payee 
for  the  amount  of  the  note  only. 

Simpson  v.  Griffin,  (131)    7OO 

6.  A  note  by  which  A  promised  to  pay  the  P.  & 
D.  and  Company  of  a  turnpike  road  $1*25,  for  five 
shares  of  the  capital  stock  of  the  corporation,  and 
at  such  time  and  place  as  the  president,  directors 
and  company  should  require,  is  a  good  promissory 
note,  within  the  statute,  and  may  be  declared  on 
as  such. 

The  P.  &  D.  and  Company  of  the 
Goshen  and  Minisink  Turnpike  v. 
Hurtin,  (217)  736 

7.  Every  note  within  the  statute  imports  a  con- 
sideration, unless  the  contrary  appears  in  the  note 
itself. 

Id.  (lt>.)     736 

8.  A,  in  1808,  gave  B  a  promissory  note  payable  on 
demand,  which  B  afterwards  transferred  to  C,  who, 
in  1810,  sued  A  on  the  note,  before  a  justice,  and  re- 
covered the  amount,  though  A  had  previously  paid 
it  to  B.    It  was  held  that  C  took  the  note  subject 
to  all  equity  between  A  and  B  :  but  thatA  ought  to 
have  set  up  the  payment  to  B  as  a  defense  to  the 
suit  brought  by  C,  and  not  having  done  so,  he  could 
not  make  the  recovery  against  him  the  ground  of 
an  action  for  money  had  and  received  against  B. 

Loomis  r.  Pulver,  (244)    747 

9.  A  promissory  note  of  a  third  person  taken  for 
goods  sold  and  delivered,  is  no  payment,  unless  the 
vendor  expressly  agrees  to  take  it  absolutely  in  pay- 
ment. 

Johnson  v.  WeedetaL,  .  (310)    777 

10.  And  where  a  note  was  taken  in  payment,  and 
a  receipt  in  full  given  by  the  vendor,  for  the  goods : 
it  was  held  to  be  a  question  of  fact  for  a  jury  to  de- 
cide, under  all  the  circumstances,  whether  there 
was  such  a  special  agreement  or  not. 

Id.  (Ib.)    777 

11.  Separate  suits  were  brought  by  the  indorsee 
of  a  promissory  note   against   the   indorser   and 
maker.    In  the  suit  against  the  indorser  A  became 
special  bail.    The  plaintiff  recovered  judgments  in 
both  suits,  in  August,  1810,  and  a  fl.  fa.   issued 
against  the  maker,  was  returned,    in   November, 
satisfied.    A  ca.  sa.  was  issued  on  the  judgment 
against  the  indorser,  which  was  returned  non  ext 
inventw,  in  January,  1811,  and  an  action  of  debt 
was  brought  on  the  recognizance  against  his  bail, 
who  pleaded  payment,  &c.    It  was  held  that  the 
recognizance  being  forfeited,  there  must  be  judg- 
ment for  the  penalty;  but  the  payment  by  the 
maker  might  be  shown  in  mitigation  of  damages, 
so  that  damages  should  be  assessed  for  the  costs 
only  of  the  suit  against   the  principal ;  or  judg- 
ment pro  forma  might  be  entered  for  the  penalty, 
and  execution  taken  out,  for  such  damages,  and 
the  costs  of  the  suit  against  the  bail. 

Wat  ties  v.  Laird,  (327)    784 

PROPERTY,  ACQUISITION  OF-7. 

1.  Where  A  contracted  with  B  to  build  a  vessel,  and 
A  was  to  furnish  the  timber  requisite  to  complete 
the  frame  of  the  vessel,  and  B  was  to  advance 
money  to  A,  and  also  to  furnish  the  materials  for 
the  joiner's  work ;   and  the  vessel,  while  standing 
on  land  hired  by  A,  and  in  an  unfinished  state,  was 
seized  under  a. fieri  facias  issued  against  A.  and  sold 
by  the  sheriff  to  C,  who  afterwards  completed  the 
vessel  and  sold  her  to  D :  in  an  action  of  trover, 
brought  by  B  against  D,  it  was  held  that  the  prop- 
erty in  the  vessel  was  in  D,  and  that  B  could  not  j 
have  any  property  in  the  vessel,  under  the  contract, 
until  she  was  completed  and  delivered  to  him. 

Merrittv.John.tton,  (473)    39O 

2.  When  the  materials  of  John  are  united  with  the 
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materials  of  Richard,  by  the  labor  of  Richard,  who- 
furnishes  the  principal  materials,  and  those  of  John 
are  only  accessory,  the  right  of  property  in  the 
whole  belongs  to  Richard,  by  right  of  accession. 

Id.  (11>.)     390 

3.  A  purchase  at  a  constable's  sale  at  auction  is 
not  enough  to  prove  property,  in  an  action  of  tres- 
pass, unless  the  authority  of  the  officer  be  also- 
shown  ;  fora  sale  by  him,  without  authority,  would 
give  no  title  to  the  purchaser. 

Carter  v.  Simpson,  (535)    41O 


RECEIPT— 8. 

A  receipt  in  full  of  all  demands,  for  a  book  debt, 
does  not  preclude  the  plaintiff  from  showing  the 
circumstances  under  which  it  was  given. 

Putnam  v.  Lc.wi*,         •*  (389)    58O- 

RECEIPT— 9. 

Where  A  sued  B  on  a  contract  for  the  delivery  of 
goods,  and  a  settlement  was  made  between  them, 
and  B  gave  A  a  receipt  in  full  for  the  balance  due 
for  the  goods  delivered :  this  was  held  no  bar  to  a 
subsequent  action  by  B  against  A  for  a  misfeas- 
ance, in  regard  to  the  goods,  part  of  the  subject  of 
the  same  contract,  and  not  delivered,  but  lost,  as  B 
alleged,  by  the  misconduct  of  A. 

Jenner  v.  Joliffe,  (381)    8OO 

RECITAL— 9. 
See  Patent. 

RECORD- 9. 

1.  On  the  issue  of  nul  tiel  record,  the  record  of  a 
judgment  was  produced,  to  rebut  which  the  plaint- 
iff produced  a  rule  of  the  court,  subsequent  to  the 
judgment,  setting  it  aside  for  irregularity;  itwas- 
held  that  the  entry  of  the  rule  on  the  minutes  could 
not  be  received  as  evidence  against   the   record, 
which  imports  verity,  and  can  be  tried  only  by  it- 
self; but  the  vacatur  must  be  enrolled  and  entered 
of  record. 

Croswell  v.  Byrnes.  (287)    767 

2.  No  proceeding  is  regarded  as  matter  of  record 
until  it  is  enrolled. 

Id.  (Ib.)    767 

RE-ENTRY-6. 
See  Rent. 

REFERENCE-6. 

Where  a  motion  to  refer  a  cause  is  repelled  by  an 
affidavit,  that  questions  of  law  will  arise,  such  affi- 
davit must  also  state  what  the  points  of  law  are,  to- 
enable  the  court  to  judge  of  the  propriety  of  grant- 
ing or  refusing  the  application. 

Salisbury  v.  Scott,  (329)    14£ 

REGISTRY  OP  DEEDS— 9. 
See  Deed,  7,  8. 

REGISTRY  OF  DEEDS-10. 
See  Frauds,  9.    Notice,  2. 

RELEASE— 7. 

1.  Where  two  are  jointly  and  severally  bound,  the- 
release  of  one  of  the  obligors  is  the  release  of  both  ; 
but  a  covenant  with  one  of  the  obligors  not  to  sue 
him,  does  not  discharge  the  other  obligor. 

Rovleji  v.  Stoddard,  (207)    299 

2.  A  release  of  one  of  two  joint  and  several  obli- 
gors, must  be  a  technical  release,  under  seal,  in  order 
to  discharge  both. 

Id.  (Ib.)    29fr 

3.  A  receipt  in  full,  given  to  one  of  two  joint 
and  several  debtors,  on  his  paying  half  the  debt, 
is  no  release  of  the  other  debtor. 

Id.  (Ib.)    299 

RELEASE--8. 

Where  A  and  B  gave  a  sealed  note  to  C,  and  A 
afterwards  gave  a  bond  and  mortgage  to  C  for  the 
amount  due  on  the  note,  and  C  covenanted  to  pro- 
cure and  cancel  the  note,  it  was  held,  that  though 
the  bond  and  mortgage  were  not  an  extinguish-- 
ment  of  the  note,  yet  the  covenant  made  with  A 
was  for  the  beneflt'of  A  and  B,  and  a  covenant  not 
to  sue,  which  amounted  to  a  release  of  the  note. 

Phelps  v.  Johnson,  (54)    464 

RELIGIOUS  SOCIETY-6. 

A.  was  called,  in  1793,  by  the  deacons  and  elders  of 
a  church  not  incorporated,  as  their  minister,  who- 
entered  into  an  agreement  with  him  for  a  stip- 
ulated yearly  salary.  The  church  became  incorpor- 
ated in"l796,  and  A  was  a  party  to  the  Act  of  Incor- 
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poration,  and  acted  as  president  of  the  corporation. 
One  half  of  the  elders  and  deacons  were  elected  an- 
nually, and  A  regularly  received  his  salary  from  the 
deacons  and  elders  of  the  church  forthe  time  being, 
from  1793  to  1804,  when  he  was  dismissed  by  the 
consistory,  and  the  payment  of  his  sals  ry  refused. 
A  brought  an  action  of  aaxumpsit  against  the 
surviving  elders  and  deacons  who  signed  the 
agreement  in  1793,  in  their  individual  capacity,  for 
the  salary  due  to  him  after  1804 ;  it  was  held  that 
the  acts  of  A,  and  of  the  elders  and  deacons,  amount- 
ed to  a  waiver  of  the  original  contract  of  1793,  by 
a  mutual  understanding  of  the  parties ;  that  after 
the  incorporation  of  the  church  in  1796,  the  previous 
contract  became  extinguished,  as  a  private  and  sim- 
ple contract,  and  the  corporation,  acting  by  their 
seal,  having  assumed  the  contract,  and  become  the 
debtor  of  A,  with  his  assent  and  concurrence,  the 
defendants  were  not  responsible  to  him  in  their'  in- 
dividual capacity. 

Van  Vlieden  v.  Welles  et  al.,  (85)    6.O 

RELIGIOUS  SOCIETY-7. 

ArVhere  the  members  of  an  incorporated  religious 
society  subscribed  a  written  agreement  with  the 
trustees  of  the  society,  by  which  they  individually 
engaged  to  pay  to  the  trustees,  or  such  person  as 
the  trustees  should  appoint,  the  sums  set  opposite  to 
their  respective  names,  for  the  purpose  of  raising  a 
salary  for  the  support  of  S.,  a  minister  of  the  gos- 
pel, to  be  paid  annually,  so  long  as  S.  should  admin- 
ister the  gospel  in  the  said  society,  and  so  long  as  the 
subscribers  should  reside  within  four  miles  of  the 
meeting-house  in  said  society,  &c.  It  was  held  that 
this  was  a  valid  contract,  in  law,  and  binding  on  the 
subscribers  so  long  as  S.  continued  to  administer 
the  gospel,  and  the  subscribers  to  reside  within  the 
distance  of  four  miles ;  and  could  not  be  dissolved 
but  by  mutual  consent,  nor  cease  to  be  obligatory, 
until  the  minister  ceased  to  render  the  service  stip- 
ulated. 

Religious  Society  v.  Stone,  (112)    266 

RELIGIOUS  CORPORATION— 9. 
See  Corporation. 

REMAINDER— 10. 
See  Devise. 

RENT— 6. 

1.  A  lease  was  executed  in  1769,  reserving  rent,  with 
a  clause  of  re-entry  for  non-payment  of  the  rent ; 
and  the  lessee  died  in  1775,  without  wife  or  children; 
and  there  being  no  evidence  of  a  continuance  of 
possession  under  him,  or  of  payment  of  rent,  and 
the  lessor  having  taken  possession  in    1786,   it  was 
held  in  1809  that  a  re-entry  for  non-payment  of  rent 
by  the  lessor  was  to  be  presumed. 

Jack.-»»i,  ejc  dent.,  v.  Stewart,  (34)    43 

2.  The  remedy  by  distress  is  for  the  rent  alone,  and 
not  for  damages  for  the  delay ;  and  the  lessor  can 
only  distrain  for  the  amount  in  arrear,  and  not  for 
interest. 

Lansing  v.  Rattoone,  (43)    46 

RENT-9. 
See  Lease. 

RENT— 10. 

1.  Where,  on  a  lease,  the  rent  is  made  payable  in 
repairs,  &c.,  the  landlord  may  distrain,  it  being  for 
a  sum  certain. 

Smith  v.  Cobon,  (91)    948 

2.  So  if  land  be  held  by  certain  services,  the  land- 
lord may  distrain. 

Id.  (Ih.)    948 

REPLEADEK— 6. 

Where,  in  an  action  of  axKiunpxit  against  the  cor- 
poration of  Albany,  to  recover  the  amount  assessed 
by  a  jury,  for  ground  of  the  plaintiff  taken  to 
widen  a  street,  toe  plaintiff  set  forth  the  proceed- 
ings and  judgment  of  the  Mayor's  Court,  and  the 
defendants  pleadi*!  ntil  tit'l  rr.cord.  and  issue  was 
joined  thereon ;  It  was  held,  after  a  trial  by  record, 
that  the  issue  was  immaterial,  and  a  re-pleader  was 
award  ed. 

Stafford  v.  The  Jfrti/ar,  AT.,  of  Albany,     (1)    33 

REPLEVIN-7. 

Replevin  lies  for  any  tortious  or  unlawful  taking 
of  goods,  and  not  merely  in  cases  of  a  distress. 

PauyWmrn  v.  Patrldae,  (140)    270 

REPLEVIN— 10. 

1.  In  replevin,  where  the  defendant  Justine*  the 
taking  of  tin-  In-asts  as  a  distress  damage  fcaxant, 
the  plaintiff  may  reply  that  the  avowant,  after 
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making  the  distress,  abused  it,  so  as  to  render  him 
a  trespasser  ab  initio ;  as  if  he  impounds  the  cattle 
after  making  the  distress,  without  having  the 
damages  previously  assessed  by  the  fence  viewers, 
according  to  to  the  direction  of  the  Act.  (Sess.  24. 
ch.  78,  sec.  16.)  And  he  shall  recover  damages,  as  in 
trespass,  for  the  unlawful  taking. 

Hopkins  v.  Hopkins,  (369)    1O71 

2.  Where  an  avowry  did  not  set  forth  the  estate  of 
which  the  avowant  was  seised,  it  was  held  bad, 
though  the  plaintiff  had  pleaded  over,  and  a  verdict 
was  taken  on  the  issue  joined ;  and  the  judgment 
was  arrested  on  that  ground. 

Bai?i  v.  Clark,  (424)     1095 

See  Pleadings,  4,  5,  6,  22,  23. 

RESERVATION— 9. 

See  Patent,  2.  Ejectment,  12.  Trespass  Qttare 
Clausum  Fregit,  7. 


REVENUE  OFFICER-9. 


See  Duties. 


See  Highways. 


RIVERS— 10. 


SALE— 7. 

1.  If  a  man  sells  a  different  interest  from  that 
which  he  pretends  to  sell,  and  especially  if  the  con- 
tract is  founded  in  ignorance  and  fraud,  the  pur- 
chaser of  the  chattel  may  return  it  to  the  vendor,  if 
he  does  so  immediately  after  the  discovery  of  the 
imposition,  and  thereby  rescind  the  contract. 

Ketleta*  v.  Fleet,  (324)    34O 

2.  Purchase  at  a  constable's  sale  is  not  sufficient  to 
prove  property,  unless  the  authority  upon  which 
the  constable  acted  be  also  shown ;   for  a  sale  by 
the  officer,  without  authority,  would  give  no  title 
to  the  purchaser. 

Carter  v.  Simpson,  (535)    41O 

See  Ship.    Slave,  2. 

SALE— 8. 

If  a  seller  will  not  make  an  assurance  when  rea- 
sonably demanded,  he  loses  the  bargain,  and  the 
purchaser  is  not  bound  to  wait  until  he  is  able  to 
convey  ;  and  it  seems  that  after  a  continued  neglect 
and  inability  of  the  seller  for  six  years  subsequent 
to  a  request  and  refusal  to  convey,  neither  a  court 
of  law  nor  equity  would  interfere  to  enforce  the 
performance  of  the  agreement. 

Van  Benttni)/sen  v.  Craptser,  (257)    533 

See  Sheriff,  8.  Execution,  4,  5.  Auction.  Frauds, 
4,  5. 

SALE-9. 

See  Fraud  and  Fraudulent  Conveyances,  1,  2,  3, 
5,0. 

SALE  OF  PERSONAL  CHATTELS— 6. 

1.  A  stone  for  grinding  bark,  affixed  to  a  mill, 
called  a  bark  mill,  is  not  part  of  the  freehold,  but 
personal  property. 

Heermance  v.  Vcrnoj/,  (5)    34 

2.  Every  vendor  of  personal  property  is  considered 
as  warranting  the  title  of  the  thing  sold,  though 
there  is  no  express  warranty. 

Id.  <77>.)    34 

3.  A  person  who  has  sold  personal  property  is  not  a 
competent  witness  for  the  vendee  of  such  property, 
in  a  suit  brought  against  the  vendee  for  taking  it 
away. 

Id.  (Ih.)    34 

4.  Where  on  the  sale  of  goods,  the  vendor  takes 
the  note  of  a  third  person,  payable  at  a  future  day, 
in  payment,  at  his  own  risk,  and  there  is  a  fraudu- 
lent representation  on  the  part  of  the  vendee  as  to 
the  note,  the  vendor  may  bring  his  action  immedi- 
ately, for  goods  sold  and  delivered,  against  the  ven- 
dee. 

H'i/xoH  r.  Forw,  (110)    69 

5.  AxxumjHiit  is  the  proper  form  of  action  where 
there-  is  a  warranty  express  or  implied  in  the  sale  of 
chattels;  but  if  the  plaintiff  grounds   his  action  on 
deceit  or  fraud  in  the-  sale,  the  deceit  or  fraud  must 
be  siihstantively  alleged. 

Evertmn't  Ksenitor*  r.  Mile*,  (l:fe<>    7H 

Sec  Agent. 

SCHOHAUIE  HIUIHiR— 10. 

The  proviso  of  the  Act  (sess.  2H,  ch.  f>5,  sec.  H)  Ex- 
empting from  Toll  for  passing  the  liridge  over  the 
Schoharlo  Kill,  "all  persons  drawing  tin-wood  for 
their  own  family  use,  .extends  as  well  to  a  |>erson 
drawing  his  firewood  at  one  time,  with  the  assist- 
ance of  his  ncighl>or,  and  others  hired  for  that  pur- 
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pose,  as  if  he  himself  drew  but  one  load  in  one  day. 
Wooster  v.  Van  Vechten,  (487)    1113 

SCIRE  FACIAS-6. 

1.  A  kcire  facias  is  a  new  action,  and  requires  a 
new  warrant  of  attorney. 

Gonmgalv.  Smith,  (106)    67 

2.  Where  an  attorney  different  from  the  plaintiff's 
attorney  on  record  in  the  original  suit,  issues  a  scire 
facias  to  revive  a  judgment,  there  is  no  need  of 

leave  to  change  the  attorney. 

Id.  (16.)    67 

SCIRE  FAC1AS-8. 

To  a  scire  facias,  on  a  judgment,  the  defendant 
»-:m  in  >t  plead  any  matter  which  he  might  have  plead- 
ed to  the  original  action,  or  which  existed  pnor  to 
the  judgment ;  and  it  makes  no  difference  whether 
the  judgment  was  entered  up  by  confession  on  a 
warrant  of  attorney,  or  by  default,  or  on  plea ;  but 
where  the  judgment  is  by  confession,  trie  proper 
remedy  is  by  an  application  to  the  court  for  relief 
on  motion. 

M'Farland  v.  Irwin,  (77)    472 

SCIRE  -FACIAS-Q. 
See  Practice,  4,  9, 10.    Execution,  6. 

SCIRE  FACIAS-W. 

After  judgment  in  favor  of  A  and  his  wife,  on  a 
bond  given  to  them,  conditioned  for  their  main- 
tenance during  their  joint  and  several  lives,  A  died, 
and  afterwards  the  wife  died,  and  it  was  held  that 
the  executors  of  the  wife  might  bring  a  scire  facias 
on  the  judgment. 

Schwmmaker's  Ejc'rs  v.  Elmendorf,     (49)    93O 

SEAMEN'S  WAGES-9. 

1.  If,  during  a  voyage,  a  seaman  is  compelled  to 
leave  the  ship,  on  account  of  ill  usage  and  cruel 
treatment  by  the  master,  or  through  his  agency,  and 
for  fear  of  his  personal  safety,  it  is  not  a  case  of 
voluntary  desertion,  and  the  seaman  is  entitled  to 
his  full  wages  for  the  whole  voyage. 

Ward  v.  Ame*,  (133)    701 

2.  A  seaman  signed  articles  for  a  voyage,  as  he  un- 
derstood, and  as  was  represented  to  him  by  the  mas- 
ter, from  New  York  to  Archangel  and  back  ;  though 
the  articles  were.in  fact,  for  a  voyage  from  Middle- 
town,  Connecticut,  to  any  port  or  ports  in  Europe, 
for  three  years,  and  back  to  the    United  States. 
The  vessel  went  from  New  York  to  Sicily,  Sardinia 
and  Messina,  at  which  places  she  disposed  of  her 
outward  cargo,  and  took  in  a  load  of  salt,  at  Mes- 
sina, where  she  lay  seven  months,  during  most  of 
which   time   the    captain   was   absent.      She   left 
Messina  for  Gottenburg,  and  was,  afterwards,  capt- 
ured off  Minorca  by  a  French  privateer,  and  carried 
into  Tobago,  in  Africa,  and  there  condemned.    The 
seaman  brought  an  action  to  recover  his  wages  for 
the  whole  voyage,  and  also  for  a  breach  of  the 
.shipping  articles.    It  was  held  that  he  was  entitled 
to  wages  from  New  York  to  Messina,  and  during  the 
stay  there,  the  detention  being  an  act  of  the  cap- 
tain :  but  not  from  Messina,  that  being  a  new  inter- 
mediate voyage ;  and  the  capture  put  an  end  to  the 
freight,  as  well  as  the  wages  for  that  voyage. 

Murray  i\  KeUogg,  (227)    74O 

3.  Seamen  signed  articles  for  a  voyage  from  new 
York  to  North  Carolina,  and  thence  to  a  port  in 
Europe.    The  vessel  went  from  New  York  to  North 
Carolina,  in  ballast,  and  there  took  in  a  cargo  and 
sailed  for  Europe ;  but  was  compelled,  in  conse- 
quence of  springing  a  leak,  to  put  into  New  York 
for  repairs.     The  seamen    made   no   application, 
under  the  law  of  the  United  States,  for  repairs ;  but 
the  owners  voluntarily  caused  repairs  to  be  made; 
and  after  the  repairs,  the  vessel  was,  in  the  opinion 
of  the  master  carpenter   and   three   shipbuilders, 
perfectly  seaworthy ;   though  seven   journeymen 
•carpenters  were  of  opinion  that  she  was  not  sea- 
worthy ;  and  on  that  ground  the  seaman  refused  to 
proceed  on  the  voyage.    No  freight  was  earned  at 
New  York,  the  cargo  having  been  landed,  for  the 
purpose  only  of  repairs,  and  was  reladen    when 
they  were  completed.    In  an  action  brought  by  one 
of  the  seamen  for  his  wages,  it  was  held  that  he  was 
not  entitled  to  recover,  there   being   no   freight 
earned,  nor  any  loss  of  voyage  imputable  to  the 
master  or  owner. 

Porter  v.  Andrews,  (350)    795 

SEARCH-WARRANT— 10. 

1.  A  search-warrant  under, the  hand  and  seal  of  a 
justice,  reciting  information  on  oath,  that  certain 
.goods,  describing  them,  had  been  stolen  by  A  and 
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B,  and  where  concealed  in  the  house  of  C,  and  com- 
manding the  officer,  to  whom  it  was  directed,  to 
enter  the  said  house  in  the  daytime,  and  search  for 
the  articles  stolen,  and  to  bring  them  with  C.  or  the 
person  in  whose  custody  the  goods  should  be  found, 
before  the  justice,  is  a  legal  and  valid  warrant. 

Bell  v.  Clapp,  (263)    1O25 

2.  And  a  plea  of  justification  under  such  a  war- 
rant, need  not  state  that  it  was,  in  fact,  executed  in 
the  daytime. 

Id,  (Ih.)     1025 

3.  The  officer,  in  the  execution  of  such  a  warrant, 
if  the  door  be  shut,  may,  after  a  demand  and  re- 
fusal to  open  it,  break  open  the  outer,  or  other  door 
of  the  house. 

Id.  (Ib.)    1025 

SET-OFF— 8. 

1.  Where  an  attorney  of.  this  court  was  sued  in 
November,  1809,  for  twenty-five  dollars  and  ninety- 
three  cents,  and  had  a  set-off  of  twenty  dollars  and 
twenty-five  cents,  and  the  plaintiff  recovered  five 
dollars  and  sixty-eight  cents :  it  was  held  that  the 
defendant  was  entitled  to  recover  costs ;  but  that 
the  plaintiff  might  set  off  the  amount  lie  had  re- 
covered against  so  much  of  the  costs. 

WUlett  r.  Starr,  (123)    488 

2.  In  an  action  of  aftsumpsit,  brought  by  A  against 
B,  the  defendant  may  set  off  a  bond  given  by  A  to  C 
and  assigned  by  C  to  B  before  the  commencement 
of  the  suit. 

Titttle  v.  Beehe,  (152)    498 

3.  Where  the  plaintiff  in  an    action    of  trespass 
(fiuire  daiunim  fregit,  &c.,  recovered  less  than  fifty 
dollars   damages;    and    the   defendant    recovered 
costs,  the  defendant's  taxed  costs  were  allowed  to 
be  set-off  against  the  damages  recovered   by   the 
plaintiff  who  was  insolvent.    The  lien  of  the  plaint- 
iff for  his  costs,  in  this  case,  extends  only    to  the 
balance    due,     after    deducting    the   defendant's 
charges,  and  does  not  affect  the  equitable  right  of 
set-off  between  the  parties. 

Paiierv.  Lane,  (357)    567 

SET-OFF— 9. 
See  Justice's  Court,  13, 14, 15. 

SET-OFF-10. 

S.  signed  a  writing,  by  which,  for  value  received, 
he  promised  to  paint  the  house  of  L.  in  a  particular 
manner,  specified  in  the  writing ;  and  B.  indorsed 
on  the  paper  a  promise,  that  the  agreement  should 
be  executed  in  a  workmanlike  manner.  In  an  ac- 
tion of  titmanpstt  by  S.  against  L.,  he  pleaded  the 
agreement  by  way  of  set-off,  and  claimed  damages 
for  its  non-performance  ;  it  was  held  to  be  a  valid 
contract  between  S.  and  L.,  which  might  be  set  off. 
Locke  v.  Smith,  (250)  1019 

See  Pleadings,  24. 

SHAKERS-8. 

In  an  action  under  the  Act  (sess.  24,  ch.  188)  Con- 
cerning Slaves,  for  a  penalty  for  harboring  the 
slave  of  the  plaintiff,  brought  against  a  member  of 
a  religious  society  or  sect  called  Shakers,  a  member 
of  that  society  is  a  competent  witness,  although  the 
members  hold  all  things  in  (Common,  and  have  a 
partnership  interest  in  all  their  concerns  as  a  relig- 
ious society. 

Wells  v.  Lane,  (462)    605 

See  Apprentice. 

SHERIFF-6. 

1.  Where  a  ca-sa.  on  a  judgment  against  a  sheriff 
was  delivered  to  the  coroner,  who   arrested    the 
sheriff,  and  delivered  him  in  the  jail,  to  the  custody 
of  the  under-sheriff  and  jailer,  and  the  sheriff  was 
immediately  after  set  at  large ;  it  was  held  that  the 
coroner  was  liable  for  an  escape. 

Day  &  Whittlesey  r.  Brett,  (22)    39 

2.  The  sheriff  is  not  privileged  from  arrest  and  im- 
prisonment for  debt ;  and  when  arrested,  the  coro- 
ner is  bound  to  make  his  own  house  the  jail,  for 
the  purpose  of  keeping  him  in  custody ;  this  being 
a  catais  omissus  in  the  statute  book,  and  the  coroner 
is  left  to  the  rule  of  the  common  law,  by  which  a 
sheriff  might  make  his  own  house  or  any   other 
place  a  prison. 

Id.  (Ib.)    39 

3.  A  sheriff  may  permit  a  prisoner  in  execution, 
to  go  within  the  liberties  of  the  jail,  without  tak- 
ing  security; 'and   if  the  prisoner,    without   his 
knowledge,  goes  beyond  the  limits,    but   returns 
again  before  suit  brought,  the  sheriff  is  not  liable 
for  an  escape. 

Peters  &  Gedneji  v.  Henry,  (121)    72 

JOHNS.  REP.,  6,  7,  8,  9,  10. 
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4.  Where  no  bond  or  security  is  taken  by  the 
sheriff,  his  right  of  recaption  remains  in  full  force  ; 
and  a  voluntary  return,  before  suit   brought,  is 
equivalent  to  a  recaption,  which  will  purge  a  negli- 
gent escape. 

Peters  &  Gedney  v.  Henry,  (121)      72 

5.  The  limits  or  liberties  of  the  jail  are  considered 
as  an  extension  of  the  walls  of  the  prison.  A  return 
within  the  limits  is  the  same  as  a  return  within  the 
jail. 

Id.  (Ib.)    72 

6.  Where  a  jury  was  summoned  for  a  circuit,  but 
the  sheriff  was  out  of  office  before  the  return  of  the 
venire ;  it  was  held  that  he  was  entitled  to  the  fees 
of  summoning  the  jury,  but  not  for  the  return  of 
the  venire. 

Woods  P.  Gibson,  (125)    74 

7.  A  sheriff  who  had  taken  a  bond  with  sureties,  for 
the  liberties  of  the  jail  granted  to  a  prisoner  in  exe- 
cution, was  sued  for  an  escape,  and  a  judgment  re- 
covered against  him.    He  gave  notice  to  the  sure- 
ties of  the  suit,  which  was  regularly  defended  by 
him   and   the   sureties.     The  sheriff,    afterwards, 
brought  an  action  on  the  bond,  for  his  indemnity, 
and  it  was  held  that  the  recovery  in  the  former  suit 
was  conclusive  evidence  in  the  suit  on  the  bond,  and 
that  the  defendants  could  not,  on  the  trial  of  the 
suit  against  them  on  the  bond,  controvert  the  fact 
of  the  escape. 

Kip  v.  Brignam  et  al.,  (158)    85 

8.  An  action  of  debt  for  an  escape  will  not  lie 
against  a  sheriff,  unless  the  prisoner  was  in  custody 
on  execution,  that  is,  on  a  ca.  sa. 

VanSlyekv.Hogeboom,  (270)    122 

9.  Where  a  person  is  surrendered  by  his  bail  to  the 
custody  of  the  sheriff,  and  a  judgment  is  obtained, 
but  the  defendant  is  not  taken  in  execution,  and 
the  defendant  escapes,  an  action  of  debt  will  not 
lie  against  the  sheriff :  the  proper  remedy  being  an 
action  on  the  case . 

Id.  (Ib.)    122 

SHERIFF— 7. 

1.  An  action  lies  against  a  sheriff  for  the  act  of  his 
deputy,  for  taking  more  fees,  on  levying  an  execu- 
tion, than  is  allowed  by  law ;  and  whether  the 
sheriff  recognized  the  act  of  his  deput>r  or  not,  need 
not  be  shown. 

WInture  v.  Tnimhull,  (3o)  24O 

•  2.  In  February.  1807,  a  sheriff  arrested  a  person  on 
a  capias  ad  re#p.,  returnable  in  the  May  Term  follow- 
ing, and  the  defendant  was  detained  in  custody  until 
March,  when  a  new  sheriff  was  appointed,  and 
the  prisoner  was  assigned  over  to  the  new  sheriff : 
the  writ,  however,  was  returned  by  the  old  sheriff 
cepi  corpus  in  c.ustodia.  Soon  after  the  assignment 
of  the  prisoner,  he  was  discharged  by  the  new 
sheriff  on  giving  a  bail-bond.  The  plaintiff  knew 
of  the  taking  of  the  bail,  but  proceeded  to  judg- 
ment, and  took  out  a  ca.  «a,,  which  being  returned 
lion  e*t  Inc.,  he  brought  an  action  against  the  new 
sheriff  for  an  escape.  It  was  held  that  the  new  sher- 
iff was  bound  to  discharge  the  prisoner  at  any  time 
before  the  return  of  the  capia*  ad  resp.,  on  his 
tendering  sufficient  bail,  and  that  he  was  not  liable 
for  an  escape. 

Rirhards  et  al^i\  Porter,  Sheriff,        (137)    275 

3.  The  old  sheriff,  after  he  was  out  of  office,  had  no 
right  to  return  the  writ,  but  should  have  delivered 
it  to  the  new  sheriff,  with  the  assignment  of  the 
prisoner,  so  that  the  new  sheriff  might  return  it 
with  his  Indorsement  of  the  discharge  of  the  defend* 
ant  on   bail,  by  which    the  plaintiff   would    have 
known  the  situation  of  the  defendant.    The  new 
sheriff  was  not  bound  to  give  notice  to  the  plaintiff 
of  his  having  let  the  defendant  to  bail. 

III.  (Ih.)    275 

4.  Whether  the  new  sheriff  would  be  responsible  in 
such  a  case,  without  a  delivery  of  the  writ  to  him  by 
the  old  sheriff.    Qtucre. 

Id.  (Ib.)    275 

5.  Where  an   under-sheriff  took  a  bond  to  indem- 
nify him  for  all  costs  and  damages,  &c.,  for  not  tak- 
ing N.  P.  (against  whom  the  said  sheriff  held  a  co.  M. 
at  the  suit  of  L..  to  prison)  as  security  for  the  debt ; 
the  bond  was  held  to  he  void,  as  taken  for  caw  and 
favor,  or  by  color  of  his  offlw,  and  in  other  form 
than  that  prescribed  by  the  statute. 

Lore  r.  Palmer  rt  al.,      .  (I.Wi    282 

6.  In  an  action  against  a  sin-riff  for  an  (WHIM-  of  a 
prisoner    charged  in    execution,    it    is   HiifflHrnt 
evidence,  prima/oete,  on  the  part  of  the  plaintiff, 
to  entitle  him  to  recover,  that  the  prisoner  was  seen 
at  large  walking  in  the  street. 

Stewart  r.  Ki/>,  (UlTi)    284 

7.  In  an  action  brought   by  a  sheriff,  on  a  bond 
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taken  for  his  security,  on  granting  the  liberties  of 
the  jail  to  a  prisoner  on  execution,  against  the  sure- 
ties, the  record  of  a  judgment  of  recovery  against 
the  sheriff  for  an  escape  of  the  prisoner,  is  conclu- 
sive evidence  for  the  plaintiff. 

Kip  v.  Brigham  et  al.,  (168)    286 

8.  And  where  a  verdict  was  recovered  against  the 
sheriff  for  an  escape  of  a  prisoner,  who  had  given 
security  for  the  liberties  of  the  jail,  it  was  held  that 
the  postea  was  evidence  without  the  judgment  (in 
an  action  against  the  sheriff  on  the  bond),  to  prove 
the  recovery  and  actual  damage,  at  least,  if  not  the 
escape. 

Id.  (Ih.)    285 

9.  The  sheriff  is  entitled  to  recover,  against  the 
sureties  on  a  bond  for  the  jail  liberties,  not  only  the 
amount  of  the  debt  and  costs  in  the  original  suit, 
but  also  the  costs  of  defending  the  suit  against  him- 
self for  the  escape. 

Id.  (Ih.)    285 

10.  A  person  who  has  given  security  for  the  liber- 
ties of  the  jail,  is  bound,  at  his  peril,  and  at  the  risk 
of   his  sureties,  to  keep  within  the  liberties :  and 
though  the  limits  established  by  the  Court  of  Com- 
mon Pleas  are  in  any  part  vague  and  indefinite,  it 
is  the  duty  of  the  prisoner  to  keep  in  places  clearly 
denned,  and  within  the  limits ;    for  he  is  bound  to 
know  and  observe  the  limits.    It  is  not  the  duty  of 
the  sheriff  to  ascertain  the  bounds  of  the  liberties ; 
but  he  is  required  to  let  the  prisoner  on  execution 
go  at  large  within  tWe  liberties  when  established  by 
the  Court  of  Common  Pleas. 

Id.  (Ih.)    285 

11.  Where  the  bounds  of  the  liberties  of  the  jail 
were  marked  by  no  visible  monuments,  and  the  sur- 
vey of  them,  as  appointed  by  the  Court  of  Common 
Pleas,  was,  in  some  parts,  vague  and  uncertain  ;  and 
a  prisoner  who  had  given  a  bond  to  the  sheriff  for 
the  liberties,  without  intending  to  go  beyond  them, 
went  into  a  house  within  the  reputed  limits,  but 
which  proved  not  to  be  within  the  acknowledged 
actual  liberties,  and  returned  within  the  actual  lib- 
erties before  suit  brought ;    it  was  held  that  this 
being  an  inadvertent  and  involuntary  escape,  and  a 
return  before  suit  brought,  the  sheriff    was    not 
liable  for  an  escape. 

Ballmi  v.  Kip,  (175)    288 

12.  Do  not  the  reputed  liberties,  in  such  a  case, 
afford  the  best  evidence  of  the  actual  liberties  of 
the  jail? 

Id.  (Ih.)    288 

13.  In  an  action  on  the  case  against  a  sheriff  for  an 
escape  on  mesne  process,  the  plaintiff  can   recover 
damages  only  for  what  he  has  lost  by  the  escape  ; 
and  the  jury  may  find  such  damages  as  they  may 
think  the  plaintiff  has  sustained,  under  all  circum- 
stances. 

Russel  v.  Ttinier,  (189)    292 

14.  If  the  plaintiff,  having  real  and  competent  se- 
curity for  his  debt,  from  the  defendant,  relinquishes 
it.  after  knowledge  of  the  escape,  the  sheriff,  in  an 
action  against  him,  may  avail  himself  of  this  fact 
in  mitigation  of  damages;  and  whore  the  jury,  in 
such  a  case,  gave  the  plaintiff   nominal  damages 
only,  the  court  refused  to  set  aside  the  verdict. 

Id.  (Ih.)    292 

15.  Whether,  if  the  plaintiff  had  retained  the  secur- 
ity for    his  debt,  the   sheriff  could    have   availed 
himself  of  that  fact,  in  his  defense  to  an  action  for 
the  escape,  dubitatur. 

Id.  (H>.)    292 

10.  Where  a  jailer  discharged  a  defendant  taken  on 
execution,  on  his  executing  to  him  a  bond,  and  war- 
rant of  attorney  for  the  amount  of  the  debt,  and  ad- 
ditional charges,  tin;  court  set  aside  the  judgment 
entered  up  on  the  bond,  so  that  the  defendant  might 
avail  himself  of  anv  defense  at  law. 

r.  Roberts,  <«!»)    3»7 


17.  Whether  such  a  bond,  taken  by  a  sheriff  or  jail- 
I  or,  is  not  against  the  statute,  as  taken  for  vase  and 

favor,  and  by  color  of  office.    (Jtuvrt. 

Id.  (Ih.i    337 

18.  A  sheriff  cannot,  with  his  own  money,  pay  the 
plaintiff  on  an  execution,  and  afterwards  levy  the 
execution  out  of  the  property  of  the  defendant; 
nor  can  he  take  a  bond  or  other  security,   and  de- 
tain the  execution  in   his  hands,  and  use  it   after- 
wards, to  enforce  the  payment  of  the  money  ad- 
vanced by  him. 

lircd  r.  Prtiiin,  <42«;    374 

19.  A»xiiniiK<it   lies  against  a  deputy-sheriff  upon 
an  express  promise  to  pay  money  collected  by  him 
on  an  execution,  to  the  plaintiff  ;    but  the  promise 
must  be  clear  and  absolute. 

Tiittlf  r.  /.oiv,  (47(H    389 

20.  When-,  after  an  escape  of  a  prisoner  on  e.xecti- 
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tion.  and  return  into  custody,  the  sheriff  went  out 
of  office,  and  assigned  the  prisoner  to  his  successor, 
and  while  in  his  custody,  the  prisoner  applied  to  the 
court  for  his  discharge,  under  the  Act  for  the  Relief 
of  Debtors,  &c.,  and  the  plaintiff,  not  knowing  of  the 
escape,  opposed  the  application,  in  consequence  of 
which  the  prisoner  remained  in  custody;  it  was 
held  that  this  was  not  such  an  election  to  affirm  the 
debtor  in  custody  as  amounted  to  a  waiver  of  the 
plaintiff's  remedy  against  the  former  sheriff  for  the 
escape. 

Dasli  v.  Van  Klecck,  (477)    391 

21.  The  Act  of  the  28th  of  April,  1810  (33d  sess.,  cb. 
187),  is  no  bar  to  an  action  brought  against  a  sheriff, 
prior  to  the  passing  of  that  Act,  for  the  previous  es- 
cape of  a  prisoner  in  his  custody,  and  who  had  been 
admitted  to  the  jail  liberties,  on  giving  bonds  pur- 
suant to  the  Act  of  the  30th  of  March,  1801  (24th  sess., 
ch.  91,  sec.  6). 

Id.  (lb.)    391 

See  Practice. 

SHERIFF-8. 

1.  Where  the  sheriff  returns  that  he  has  a  certain 
sum  made,  by  virtue  of  the  execution,  ready  to  de- 
liver to  the  party  entitled,  this  is  a  sufficient  evi- 
dence of  a  receipt  of  the  money  to  charge  him  with 
the  amount,  though,  in  fact,  no  money  was  actually 
received  by  him. 

Doty  v.  Turner,  Sheriff  of  Rensselaer,  (20)    453 

2.  Where  a  sheriff  justifies  under  a  fieri  facias,  it 
is  not  necessary  that  he  should  show  that  it  is  re- 
turned, nor  will  the  want  of  an  indorsement  on  the 
execution,  of  the  time  it  was  received,   by   the 
sheriff,  render  it  inadmissible  in  evidence ;  for  the 
statute  is  merely  directory  to  the  sheriff,  on  this 
point;  and  the  time  of  receiving  it  may  be  shown 
by  parol  proof,  or  otherwise. 

Bealu  v.  Guernsey,  (52)    463 

3.  Where  a  deputy-sheriff,  instead  of  taking  a  bail- 
bond  from  A,  whom  he  had  arrested,  took  from 
him  a  negotiable  note,  made  by  B,  which  A  in- 
dorsed in  blank  to  the  deputy-sheriff,  for  his  secu- 
rity, and  the  deputy-sheriff  afterwards  brought  an 
action  as  indorsee,  against  the  maker  of  the  note,  it 
was  held  that  the  assignment  or  transfer  of  the  note 
to  the  deputy-sheriff  was  illegal  and  void,  being 
contrary  to  the  statute ;  and  that  the  maker  might 
avail  himself  of  this  fact  to  defeat  the  action. 

Strong  v.  Tomplcim  et  al.,  (98)    48O 

4.  An  inquisition  made  by  a  sheriff's  jury  to  ascer- 
tain whether  the  property  in  goods,  taken  on  a 
fieri  facias,  is  in  the  defendant  or  not,  if  found  not 
to  be  in  him,  is  a  justification  to  the  sheriff,  for  re- 
turning nuila  Jtima,  and  a  conclusive  defense  in  an 
action  against  him  for  a  false  return ;  unless  it  be 
shown  that  he  did  not  act  with  good  faith. 

Bayley  v.  Bates,  Sheriff,  Ac.,  (185)    509 

5.  But  if  an  adequate  indemnity  is  tendered;tp  the 
sheriff,  and  he  should  unreasonably  refuse  it,  it 
seems  that  he  is  bound  to  proceed  and  sell  the  goods, 
or  be  liable  for  a  false  return. 

Id.  (Ib.)    509 

6.  It  seems  that  a  special  action  on  the  case  will 
not  lie  against  a  jailer,  at  the  suit  of  the  sheriff,  for 
a  negligent  escape ;  but  that  the  jailer  is  answerable 
to  the  sheriff  only  in  an  action  of  axsumpsit,  on  his 
implied  undertaking  to  serve  the  sheriff  with  dili- 
gence and  fidelity. 

Kain  et  al.  v.  Ostrander,  (207)    516 

7.  After  an  escape  by  the  defendant  from  custody 
on  a  ca.  sa.,  the  plaintiff  may  proceed  against  the 
sheriff  for  the  escape,  and  at  the  same  time  take  out 
a  fieri  facias  against  the  property  of  the  defendant, 
for  the  remedies  are  not  inconsistent   with    each 
other. 

Jackson,  e?  dem.,  v.  Bartlett,  (361)    570 

8.  A  purchaser  at  a  sheriff's  sale  cannot  beaffected 
by  any  matter  subsequent  to  the  sale,  arising  be- 
tween the  parties  to  the  judgment  to  which  he  is  a 
stranger. 

la.  (Ib.)    570 

9.  Where  a  defendant  had  been  surrendered  by 
his  bail,  and  was  permitted  by  the  sheriff  to  go  at 
large  within  the  liberties  of  the  jail,  on  giving  se- 
curity by  bond  according  to  the  statute,  and  a  oa. 
sa.atthe  suit  of  the  plaintiff  was  afterwards  de- 
livered to  the  sheriff,  who  did  not  take  a  new  bond, 
and  the  defendant  on  the  next  day  went  beyond  the 
liberties;  it  was  held,  in  an  action  for  an  escape,  on 
the  execution,  that  the  mere  delivery  of  the  ca.  xa. 
was  not,  tptftfaeto,  et  en  instanti,  an  arrest,  so  as  to 
place  the  defendant  in  custody  on  execution,  and 
that  the  sheriff  was  not  liable. 

Trucy  et  al.  v.  Whipple,  (379)    576 
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10.  A  seizure  of  lands  by  a  sheriff, under  a  fieri  facias 
does  not  devest  the  estate  of  the  debtor  ;  nor  does  a 
sale  at  auction  by  the  sheriff,  unless  the  purchase 
money  is  paid  and  a  deed  delivered. 

Catlin  v.Jackwm,  e.r  dent.,  (in  error),  (520)    625 

11.  A  sheriff 's  sale  of  lands  is  within  the  statute 
of  frauds. 

Id.  (Ih.)    625 

12.  Where  a  sheriff  executed  a  deed  for  land  sold  by 
him  at  auction,  under  a  fi.  fa.,  and  delivered  it  to 
the  attorney  of  the  plaintiff,  to  be  delivered  to  the 
grantee,  on  the  payment  of  the  purchase  money ; 
it  was  held  that  no  estate  passed  by  the  deed,  until 
the  purchase  money  was  paid,  or  condition  per- 
formed. 

Id.  (Ib.)    625 

13.  A  sheriff  may   deliver  a  deed  as  an  escrow, 
but  the  money  must  be  paid  at  a  day  certain,  and 
within  a  reasonable  time,  or  the  sale  will  be  void; 
and  what    is  reasonable  time  depends  on  circum- 
stances ;  but  it  seems  that  it  cannot  extend  beyond 
the  return  day  of  the  ventitfoni  exponas,  or  at  most, 
the  next  vacation. 

Id.  »  (lb.)    625 

See  Execution,  1,  8,  9, 1C.    Pleadings,  21. 

SHEHIFF-9. 

1.  Where  an  indenture  of  assignment  of  prisoners 
from  the  old  to  the  new  sheriff,  specified  a  suit  by 
the  title  of  "  Tallmadge,  Smith  &  Co.  v.  Brqckway. 
this  was  held  sufficiently  certain  without  giving  the 
names  of  all  the  plaintiffs  at  large ;  and  was  a  suffi- 
cient notice  to  the  new  sheriff  of  the  execution 
against  the  prisoner. 

Tallmadge  et  al.  v.  Richmond,  (85)    68O 

2.  Where  the  bond  taken  by  a  new  sheriff  for  his 
security  on  granting  the  liberties  of  the  jail  to  a 
prisoner  in  execution,  stated  the  amount  of  the 
execution,  for  which  he  was  in  custody,  it  was  held 
conclusive  as  to  the  fact,  so  that  the  sheriff,  in  an 
action  afterwards  against  him  for  an  escape,  could 
not  allege  that  it  was  not  the  true  sum,  or  that  he 
had  not  notice  of  the  true  sum,  before  the  escape. 

Id.  (lb.)    680 

3.  An  action  of  assumpsit  lies  against  a  sheriff  for 
the  amount  of  the  sale  of  goods  by  him,  under  a 
venditwni  expnnas,  though  the  purchaser  to  whom 
the  goods  are  delivered  refuses,  to  pay  for  them. 

Dentim  et  al.  r.  Livingston,  (96)    685« 

4.  Where  a  sheriff  returns  that  he  has  levied  on  the 
goods  of  the  defendant,  to  the  value  of  the  debt 
and  damages  in  the  execution,  whether  he  is  bound 
by  the  value  returned  or  not;  dubitatur. 

Id.  (lb.)    685 

5.  If  the  sheriff  delivers  goods  seized  and  sold 
on  execution,  without  receiving  the  money,  he  is 
answerable  for  the  amount. 

Id.  (Ib.)    685 

6.  Bank  shares,  or  shares  in  a  public  library,  being 
mere  choses  in  action,  cannot  be  seized  and  sold  un- 
der an  execution. 

Id.  (Ib.)    685 

7.  A  sheriff  may  look  to  the  attorney  in  the  suit, 
for  his  fees. 

Ouxterhout  v.  Day,  (114)    692 

8.  And  admitting  that  he  may  look  to  the  client, 
in  the  first  instance,  yet  if  he  elects  to  sue  the  at- 
torney, without  making  any  demand  of  the  client, 
especially  after  a  lapse  of  five  years,  it  is  a  waiver 
of  his  right  to  call  on  the  client. 

Id.  (Ib.)    692 

9.  Where  A  sued  out  an  attachment  against  B  for 
not.  performing  an  award,  returnable  the  29th  May. 
and  delivered  it  to  the  sheriff,  who  arrested  B  on 
the  31st  May,  and  the  parties  appeared  in  court  on 
the  1st  June;  it  was  held  that  it  was  lawful  for 
the  sheriff  to  arrest  a  party  on  the  return  day  of  the 
attachment,  but  as  A  had  given  him  no  direction 
to  make  the  arrest  afterwards,  no  action  of  tres- 
pass would  lie  against  A,  but  the  trespass,  if  any, 
was  committed  by  the  sheriff. 

Adams  v.  Freeman,  (117)    694 

10.  A  party  who  sues  out  and  delivers  to  a  sheriff  a 
valid  process,  is  not  responsible  for  anv  irregularity 
of  the  sheriff  in  executing  the  process,  unless  it  ap- 
pear, affirmatively,  that  the  sheriff  acted  by  his 
orders;  for  the  party  is  answerable  only  for  the 
validity  of  the  process,  and  for  good  faith  in  suing 
it  out.  » 

Id.  (lb.)    694 

11.  Whether  an  assent  to  the  trespass,  afterwards, 
by  the  party,  will,  such  case,  make  him  a  trespasser 
ab  initio,  dulritatur. 

Id.  (Ib.)    694 

12.  The  Act  of  the  5th  April,  1810  (sess.  33,  ch.  187). 
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is  intended  only  for  the  relief  of  the  sheriff,  coro- 
ner or  other  officer,  when  sued  for  an  escape. 
Mandell,  Assignee,  Ac.,  v.  Barry  et 
al.,  (234)    743 

13.  Where  an  action,  therefore,  is  brought  by  the 
assignee  of  the  bond  given  to  the  sheriff,  on  granting 
the  jail  liberties,  against  the  original  debtor  and  his 
sureties,  on  the  bond,  a  voluntary  return  after  a 
voluntary  escape,  and  before  suit  brought,  is  no 
defense ;  and  the  assignee  may  recover  the  amount 
of  the  debt  in  the  original  suit,  though  no  suit  has 
been  brought  against  the  sheriff  for  the  escape. 

Id.  (/ft.)    743 

14.  Where  a  defendant,  arrested  on  mesne  process, 
having  been  surrendered  into  the  custody  of  the 
sheriff,  by  his  bail,  was  permitted  to  go  at  large, 
within  the  liberties  of  the  jail,  on  giving  a  bond  as 
security  to  the  sheriff,  in  the  usual  form  ;  and  after- 
wards escaped,  and  went  beyond  the  liberties,  and 
the  sheriff,  on  the  1st  October,  1810,  assigned  the 
bond  to  the  plaintiff,  who  brought  an  action  there- 
on :  it  was  held  that  the  taking  of  the  bond  was 
authorized  by  the  Act  of  the  30th  March,  1801  (sess. 
.24,  ch.  91),  the  defendant  being  in  custody  on  civil 
process  only ;  and  the  bond,  tneref ore,  assignable, 
under  the  Act  of  the  28th  March,  1809  (sess.  32,  ch.' 
148). 

Kellogg,  Assignee,  <fcc.,  t*.  Manro  <fc 
Brown,  (300)    773 

15.  The  plaintiff  in  the  suit  on  such  a  bond,  assign- 
ed by  the  sheriff,  is  prima  facie  entitled  to  recover 
the  whole  debt  due  in  the  original  suit ;  or,  at  least, 
as  much  as  he  has  actually  lost  by  the  escape. 

Id.  (In.)    778 

16.  A  sheriff  is  entitled  to  his  reasonable  fees  and 
expenses  for  bringing  up  a  former  sheriff,  on  an 
attachment,     for   a   contempt   in    not   returning 
process. 

Smith  v.  Birdsall,  .          (328)    T86 

17.  Where  a  deputy-sheriff  arrested  a  defendant, 
on  an  execution,  and  left  him  in  the  custody  of  two 
brothers  of  the  defendant,  and  went  to  serve  other 
process,  and  did  not  take  him  to  jail  until  the  next 
day;  it  was  held  to  be  an  escape,  for  which  the 
sheriff  was  liable ;  the  persons  in  whose  custody  the 
party  was  left  having  no  authority  to  detain  him, 
in  the  absence  of  the  deputy-sheriff. 

Palmer  v.  Hatch,  (329)    785 

See  Execution.  2,  3,  4.    Officer,  2,  3,  4.    Pleading,  5. 

SHERIFF-10. 

1.  The  sheriff  being  ex  offlcio  a  conservator  of  the 
peace,  it  is  his  duty  to  arrest  all  persons,  with  their 
abettors,  who  oppose  the  execution  of  legal  process. 

Coyles  v.  Hurt  in,  (85)    946 

2.  Where  a  sheriff,  having  a  warrant  to  apprehend 
several  persons,  who  had  riotously  assembled  to- 
gether, and  committed  an  assault,  &c.,  came  to  the 
house  where  they  were  assembled,  and  being  re- 
sisted, and  unable  to  make  the  arrest,  commanded 
A.  and  others  to  guard  the  house  in  which  the  per- 
sons were  assembled,  and    prevent   their   escape, 
while  he  went  to  the  next  town,  about  four  miles 
•distant,  to  get  a  sufficient  force  to  enable  him  to 
execute  the  warrant ;  it  was  held  that  A.  and  the 
others  were  bound  to  assist  the  sheriff,  on  his  order 
or  summons,  in  preserving  the  peace,  or  appre- 
hending the  offenders ;  and  that  the  sheriff  was  to 
be  deemed  constructively  present,  so  as  to  justify 
A  and  others  to  arrest  the  offenders,  during   his 
temporary   absence   for   the   purpose   of   getting 
further  assistance,  of  which  fact  the  jury  were  to 
decide ;  and  that  if  A  and  others,  so  ordered  by  the 
sheriff  to  assist  him  during  his  temporary  absence 
for  such  purpose,  should  permit  or  assist  the  offend- 
ers to  escape,  they  would  be  liable  to  punishment. 

Id.  (ll>.)    946 

3.  Where  a  sheriff  arrested  a  person  on  a  ca.  aa., 
while  he  was  attending  court,    and  he    was   dis- 
charged from  the  arrest,  it  was  held  that  the  service 
of  the  ca.  sa.  being  irregular  and  void,  the  sheriff 
was  not  entitled  to  any  fees  on  such  service. 

M'rn{/0  r.  Sirttrt,  <93>    949 

4.  Where  goods  taken  on  an  execution  against  B, 
•by  an  officer,  were  claimed  by  A  as  his  property, 
and  the  officer  summoned  a  Jury  of  inquiry  as  to 
the  claim  ;  it  was  held  that  the  inquisition  was  no 
justification,  In  an  action  of  trespass  brought  by  A 
against  the  officer,  but  went  only  in  mitigation  of 
damages;   though  such  inquisition  may,  in  many 
cases.  Justify  the  officer  for  making  a  return  of 
niilln  honn. 

Zbtmamtfv.  PMBfpt,  <9s>    65 1 

5.  The  declarations  and  confessions  of  a  general 
deputy  of  a  sheriff  made  to  the  attorney  of  the 
plaintiff,    in    answer  to    inquiries    relative    to  an 
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eqecution  delivered  to  such  deputy  to  be  executed, 
and  while  the  execution  was  in  force,  are  admis- 
sible evidence  to  charge  the  sheriff. 

Mott  v.  Kip,  (478)     1118 

See  Escape.  Execution.  Search-warrant.  Jail 
Liberties. 

SHIP— 8. 

A  mortgagee  of  a  ship,  out  of  possession,  is  not  li- 
able for  repairs  or  necessaries  furnished  the  ship. 

jr//wj/re  &  Bradford  v.  Scott,  (159)    501 

See  Master  of  Ship. 

SHIP  OWNERS— 6. 

1.  The  masters  and  owners  of  a  ship  are  responsi- 
ble for  the  goods  which  they  have  undertaken  to 
carry,  if  stolen  or  embezzled  by  the  crew  or  any 
other  person,  though  no  fault  or  negligence  may 
be  imputable  to  them. 

ScMefeJetn  et  al.  v.  Harvey,  (170)    89 

2.  Where  goods  were  shipped  at  New  York,  to  be 
delivered  in  London,  and  on  the  arrival  of  the  ship 
the  goods  were  refused  admission,  being  prohibited 
by  tne  laws  of  England,  and  the  consignee  and  mas- 
ter agreed  that  the  goods  should  remain  on  board, 
and  be  returned  to  the  shippers  in  New  York,  at 
their  risk,  they  paying  the  freight  from  London, 
and  an  indorsement  was  made  to  that  effect,  on  the 
bill  of  lading ;  it  was  held  that  the  ship  owner  was 
responsible  for  the  embezzlement  of  any  part  of 
the  goods,  between  the  time  of  the  first  shipment 
at  New  York,  and  their  return  there,  though  En- 
glish custom-house  officers  were  on  board,  during 
the  time  the  vessel  lay  at  London,  and  though  they 
may  have  embezzled  the  goods,  and  not  the  master 
or  crew,  or  any  person  with  their  knowledge. 

Id.  (/ft.)    89 

SHIP  AND  SHIP  OWNERS-7. 

1.  A  regular  bill  of  sale  is  not  essential  to  transfer 
the  property  in  a  ship  or  vessel ;  but  the  same  passes 
by  delivery,  like  any  other  chattel. 

Wendover  et  al.  v.  Hugeboom  et  al.      (308)    333 

2.  The  law  of  the  United  States,  requiring  the  reg- 
ister to  be  inserted  in  the  bill  of  sale,  on  every  trans- 
fer of  the  vessel,  does  not  affect  the  validity  of  the 
transfer,  but  only  the  character  and  privileges  of 
the  vessel,  as  an  American  ship. 

Id.  (/ft.)    333 

3.  Where  a  person  supplied  stores  to  a  ship  of 
which  there  were  several  owners,  on  the  order  of  one 
of  them,  who  acted  as  ship's  husband,  and  took  his 
note  in  payment,  and  gave  a  receipt  in  full,  it  was 
held  to  be  no  discharge  of  the  other  owners,  espe- 
cially as  it  did  not  appear  that  the  plaintiff  knew,  at 
the  time,  that  there  were  other  owners. 

Schemerhorn  v.  Loines  et  al .,  (311)    334 

See  Agent,  2,  3.    Trover,  3. 

SLANDER-6. 

To  say  to  a  witness,  while  he  is  giving  evidence 
in  a  cause  in  court,  to  a  point  material  to  the 
issue,  "that  is  false"  (meaning  what  the  witness 
said  was  false),  is  actionable ;  for  when  spoken 
maliciously,  the  words  are  equivalent  to  a  charge  of 
perjury. 

STLaughry  v.  Wetmnre,  (82)    59 

SLANDER-7. 

1.  In  an  action  of  slander,  the  declaration  stated 
that  the  plaintiff  was  a  justice  of  the  peace,  and  that 
the  defendant,  meaning  to  injure  him,  and  expose 
him  to  prosecution,  for  corruption,  &c.,  in  a  certain 
discourse,  &c.,  said  of  the  plaintiff,  in  his  office  of  a 
justice,  "  Lindsey  (meaning  the  plaintiff)  had  been 
feed  by  A.  W.  (meaning  A.  W.,  who  latelv  had  a 
cause  pending,  and  determined  before  the  plaintiff), 
and  that  he  (the  defendant)  could  do  nothing  when 
the  magistrate  was  in  that  way  against  him,"    On 
motion,  in   arrest  of   judgment,    the   declaration 
was  held  sufficient. 

Lindtteyv.  Smith,  <ar>s>    358 

2.  Though  an  Innuendo  cannot  supply  the  place  of 
a  colliM/niuni,  yet  if  there  be  a  colloquium  sufficient  to 
point  the  application  of  the  words  to  the  plaintiff, 
if  spoken  maliciously,  he  must  have  judgment. 

Id.  (H>.)    352 

SLANDER-8. 

1.  To  sav  of  an  attorney  or  counselor  in  a  particular 
suit,  "K.  knows  nothing  about  the  suit,  he  will  lead 
you  on  until  he  has  undone  you,"  is  not  actionable, 
without  alleging  and  proving  special  damage. 

F»<it  r.  llnncn,  <«4>    4«57 

2.  In  an  action  of  slander,  it  is  sufficient  to  prove 
the  substance  of  the  words  laid  in  the  declaration. 
Where    the  defendant  said.  "  my  watch   has  l>een 
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stolen  in  M's  bar-room,  and  I  have  reason  to  believe 
thatT.  took  it,  and  that  her  mother  (M.)  concealed 
it ;"  it  was  held  that  these  words  were  actionable. 

M illcr  v.  M.  Miller,  (74)    471 

3.  Where  the  defendant  in  an  action  of  slander  said 
his  watch  had  been  stolen,  and  that  "  he  had  reason 
to  believe  that  T.  took  it,"  it  was  held  that  this  was  a 
sufficient  charge  of  a  crime,  and  that  the  words 
were  actionable. 

Miller  r.  T.  Miller,  (77)    472 

4.  To  say  of  a  person,  "he  has  sworn  false,"  or  "has 
taken  afalseoath,"  is  not  actionable ;  and  the  mean- 
ing of  the  words  cannot  be  enlarged  by  innuendo. 
Yet  these  wor  Is  may  be  aided  so  as  to  support  the 
declaration,  if  the  defendant  in  his  plea  of  justifica- 
tion, allege  or  confess  that  he  spoke  the  words  by 
reason  or  a  false  oath  taken  by  the  plaintiff  in  a 
court  of  competent  jurisdiction.   But  if  the  defend- 
ant plead  the  general  issue,  and  give  notice  of  his 
justification,  the  notice  will  not  help  the  declara- 
tion, for  it  is  not  considered  as  a  special  plea,  nor 
does  it  form  any  part  of  the  record. 

Vaughan  v.  Havens,  (109)    483 

SLANDER— 10. 

1.  In  actions  of  slander,  where  the  words  are  not 
actionable  of   themselves,  the   proof   of   damage 
must  be  confined  to  the  particular  damage  alleged 
in  the  declaration.    The  plaintiff  cannot  give  evi- 
dence of  a  general  loss  of  reputation  by  reason  of 
the  slander. 

Herrick  i>.  Lapham,  (281)    1O33 

2.  Whether  a  person  who  repeats  a  slander,  but 
who,  at  the  same  time,  names  the  person  from 
whom  he  received  it,  may  plead  that  circumstance 
in  justification,  seems  to  depend  on  the  intent,  or 
quo  ammo,  with  which  the  words,  with  the  name  of 
the  author,  are  repeated. 

Dote  v.  Lyon,  (447)    11O4 

See  Perjury. 

SLAVE-6. 

See  Covenant. 

SLAVE— 7. 

1.  The  owner  of  a  slave  gave  a  written  promise  to 
manumit  such  slave  in  8  years,  on  condition  of 
his  faithful  service  during  that  period ;  this  was  held 
to  be  a  conditional  manumission,  obligatory  on  the 
master  and  of  which  the  slave  might  avail  himself, 
on  the  performance  of  the  condition. 

KeOeta*  v.  Meet,  (324)    34O 

5.  After  giving  such  a  written  covenant, which  was 
delivered  to  the  custody  of  a  third  person,  the  mas- 
ter sold  the  slave  absolutely,  for  his  full  value ; 
though  he  was   informed,  at  the  time  of  the  sale. 
that  the  slave  had  been  promised  his  freedom  in 
8  years,  but  did  not  know  of  the  written  covenant 
until  after  the  purchase,   when  he  returned   the 
slave  to  the  vendor,  and  rescinded  the  contract.   In 
an  action  brought  by  the  vendor  to  recover  the  pur- 
chase money,  it  was  held  that  the  vendee  being  ig- 
norant of  the  existence  of  the  written  covenant,  at 
the  time  of  the  sale,  the  concealment  was  a  fraud, 
and  vacated  the  contract. 

Id.  (Ib.)     340 

SLAVE-8. 

1.  In  an  action  qui  tarn  on  the  sixth  section  of  the 
Act  Concerning  Slaves  (sess.  24,  ch.  188)  it  was  held 
that  the  exception  in  the  clause  was  matter  of  ex- 
cuse to  the  defendant,  and  need  not  be  negatived 
by  the  plaintiff  in  his  declaration. 

Hart,<]uitam,v.Cleis,  (41)    460 

2.  That  part  of  the  6th  section  of  this  Act,  which 
declares  that  "  the  slave  exported,  or  attempted  to 
be  exported,  shall  be  free,     does  not  operate,  un- 
less the  master  or  owner  is  concerned  in  the  expor- 
tation ;  but  in  case  of  a  stranger,   or  third  person, 
acting  without  the  knowledge  of  the  owner  of  the 
slave,  the  only   penalty   is  the  forfeiture  of  two 
hundred  and  fifty  dollars. 

Id.  (Ib.)    460 

See  Shakers. 

SLAVES-9. 

1.  A,  the  owner  of  a  slave  in  this  State,  went  into 
Vermont  to  reclaim  his  slave  who  had  run  away 
from  the  service  of  his  master,  and  resided  there  as 
a  freeman.  A  took  the  slave,  but  while  in  his  pos- 
session, B  sued  out  an  attachment  against  the  slave, 
for  a  debt,  on  which  the  slave  was  arrested  by  an 
officer,  and  forcibly  taken  out  of  the  possession  of 
A,  and  imprisoned  in  Vermont.  A  afterwards 
brought  an  action  of  trespass  against  B  in  this 
State,  for  taking  away  his  slave ;  and  it  was  held 
that  under  the  law  of  the  United  States,  A  had  a 
right  to  reclaim  his  slave,  as  a  fugitive  from  ser- 
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vice,  and  that,  as  the  slave  was  incapable  of  con- 
tracting a  debt,  the  attachment  was  illegal  and  void, 
and  no  justification  to  B,  who  was  guilty  of  tres- 
pass, for  which  an  action  would  lie  in  the  State.  • 
Glen  r.  Hodges,  (67)    671 

2.  Parol   declarations  made  more   than   twenty 
years  ago,  by  the  owner  of  a  slave,  that  he  pur- 
chased her  to  make  her  free,  and  that  he  meant  her 
to  be  free,  were  held  to  be  a  manumission  of  such 
slave. 

Well*  v.  Lane,  (144)    7O5 

3.  Whether,  since  the  statute  of  the  8th  April,  1801 
(sess.  24,  ch.  288),  a  slave  can  be  manumitted  with- 
out some  instrument  in  writing.  Qucere. 

Id.  (Ih.)    7O5 

4.  The  overseers  of  the  poor  of  the  town  of  O. 
gave  a  certificate  in  writing,  "that  the  bearer  J.,  the 
slave  of  H.,  was  under  the  age  of  fifty  years,  and  of 
sufficient  ability  to  get  his  living ;"  and  at  the  bot- 
tom of  the  certificate  it  was  written,  "  and  we  do 
hereby  manumit  the  same;"  and  the  whole  signed 
by  the  overseers,  but  not  by  the  executors  of  H., 
to  whom  the  slave  belonged,  and  the  certificate  was 
recorded  in  the  office  of  the  clerk  of  the  town ;  it 
was  held  that  the  certificate  being  recorded  at  the 
request  of  H.,  the  owner   of  the  slave,  was  con- 
clusive evidence  to  charge  the  town  with  the  future 
maintenance  of  such  slave,  when  a  pauper. 

Executors  of  HopMnt  v.  Field  A 
Young,  (225)    73» 

5.  Whether  the  slave  was  duly  manumitted  or  not, 
as  respected  his  former  owner,  was  a  question  be- 
tween the  slave  and  such  former  owner,  with  which 
the  town  had  no  concern :  but  it  seems  this  was 
a  sufficient  manumission  to  conclude  the  owner. 

Id.  (Ib.}    73» 

SLAVE— 10. 
See  Infant,  2.    Witness,  4.    Assumpsit,  8,  9, 

SOLDIER  *OF  THE  UNITED  STATES— 9. 
See  Habeas  Corpus. 

SPECIAL  SESSIONS-6. 
See  Larceny. 

STATUTES— 7. 

1.  A  statute  is  not  to  be  construed  to  operate  ret- 
rospectively, so  as  to  take  away  a  vested  right. 

Dash  v.  Van  Kleeck,  (477)    391 

2.  It  is  a  principle  of  legislation,  that  laws,  civil  or 
criminal,  must  be  prospective,  and  are  not  to  have 
a  retroactive  operation. 

Id.  (Ib.)    391 

STATUTE-8. 

Conveyances  by  statute  pass  no  other  or  different 
right  than  that  which  the  party  before  possessed. 
Jackson,  ex  dem.,  v.  Corn,  (385)    578 

STEAMBOATS— 9. 
See  Chancery,  15. 

STOCKBRIDGE  INDIANS-9. 
A  person  cannot  lawfully  enter  on  the  lands  of 
the  Stockbridge  Indians,  and  cut  and  carry  away 
timber  growing  thereon,  even  with  their  consent ; 
and  where  a  person,  with  the  license  of  the  peace- 
makers of  the  tribe,  entered  and  cut  down  trees  of 
which  he  made  shingles ;  it  was  held  that  he  was  a 
trespasser,  and  acquired  no  property  in  the  timber 
or  shingles. 

Chandler  r.  Edsan,  (362)    8OO 

SUPERVISORS  OF  COUNTIES-8. 

1.  A  mandamus  will  not  lie,  at  the  instance  of  the 
party,  to  compel  the  supervisors  of  the  county  to 
audit  and  pay-  the  account  of  charges,  for  the  main- 
tenance of  a  pauper.    The  superviors  are  only  to 
pay  such  accounts  as  have  been  adjusted  and  paid 
by  the  overseers,  in  pursuance  of  the  justice's  or- 
der.   (Sess.  32,  ch.  90.) 

Adams  v.  The  Supervisors,  (323)    556 

2.  A,  in  1791,  granted  a  lot  of  land  to  "the  people  of 
the  County  of  Otsego,"  on  which  a  court-house  and 
jail  were  built  by  the  supervis6rs,  in  1792,  and  used 
by  the  county.  In  1806,  by  an  Act  of  the  Legislature, 
the  supervisors  were  authorized  to  sell  the  court- 
house and  jail  with  the  lot  of  land  on  which  they 
stood ;  and  they  accordingly  sold  the  land  to  B. 
In  an  action    of   ejectment  against  B,  it  was  held 
that  the  people  of  the  county  had  no  capacity  to 
take  by  grant,  and  the  deed  was  void. 

Jackson,  ex  dem.,  v.  Cor;/,  (385)    578 

3.  The  act  of  the  Legislature  (sess.  24,  ch.  180)  enab- 
ling supervisors  of  counties  to  take  conveyances  of 
land,  applies  only  to  conveyances  made  to  the  super- 
visors by  name.    The  Act  of  the  Legislature,  in  1806, 
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did  not  authorize  the  supervisors  to  sell  anything 
more  than  such  right  or  title  as  they  had. 

Jackson,  ex  dem.,  v.  Cory,  (385)    578 

4.  A  granted  to  the  supervisors  of  the  County  of 
Oneida  a  parcel  of  land,  upon  trust,  that  they  should 
erect  and  build  on  one  part  of  it,  lying  east  of  a  cer- 
tain street,  a  court-house   and  jail,  and  that   they 
should  suffer  that  part  lying   west   of  the   same 
street  to  be  appropriated  for  building  a  church  and 
school-house  for  the  use  of  the  inhabitants  of  Rome. 
It  was  held  that  if  the  supervisors  of  the  county 
were  a  corporation,  they  had  no  capacity  to  take 
and  hold  lands,  as  supervisors,  for  the  use  of  the 
inhabitants  of  itome,  or  for  any  other  use  or  pur- 
pose than  tljat  of  the  county  which  they  represent- 
ed. 

Jackson,  ex  dem.,v.  Hartu-eU,  (422)    591 

5.  The    supervisors    of    a    county    are    a    cor- 
poration   with    special    powers,    and    for  special 
purposes ;    and   it   is   very    questionable,    wheth- 
er, prior  to  the  Act  passed  8th  April,  1801  (sess.  24, 
ch.  180),  they  were  competent  to  take  a  grant  of 
land. 

Id.  (Ib.)    591 

SURETY-7.* 

1.  In  an  action  brought  against  a  surety  on  a  bond, 
given  for  the  faithful  discharge  of  "his  duty    as 
loan  officer,  under  the  Act  (9th  sess.,  ch.  40),  it  was 
held  that  the  surety  might  set  up  in  his  defense  the 
laches  of  the  supervisors  of  the  county,  in  not  dis- 
charging and  prosecuting  the  loan  officer  for  his 
first  default,  but  suffering  him  to  continue,  after  re- 
peated defaults,  for  upwards  of  ten  years,  when  the 
loan  officer  became  insolvent;  and  without  prosecut- 
ing the  loan  officer  as  required   by  the  Act. 

The  People  v.  Jansen  et  al.,  (332)    342 

2.  And  where  no  notice  was  taken  of  the  defaults 
of  the  principal,  until  after  the  death  of  the  surety, 
this  laches  of  the  supervisors  was  held  to  be  a  good 
defense,  especially  in  a  suit  against  the  heirs  or  the 
surety. 

Id.  (Ib.)    342 

SURETY-8. 

A  surety,  qua  surety,  cannot  call  on  his  principal, 
at  law,  until  he  has  actually  paid  the  money.  And 
where  no  promise  to  indemnify  was  proved,  nor 
the  payment  of  any  money  by  the  surety,  though 
he  had  been  sued  and  charged  in  execution  for  the 
debt  of  the  principal,  but  afterwards  discharged 
under  the  Insolvent  Act,  he  was  held  not  entitled 
to  recover  in  an  action  against  the  principal. 

Powell  v.  Smith,  ..(249)    53O 

SURETY-10. 

1.  A  of  New  York  gave  a  letter  of  credit  to  B  ad- 
dressed to  C  in    Albany,  requesting  C  to  deliver 
goods  to  B  on  the  best  terms,  to  a  certain  amount. 
C,  instead  of  delivering  the  goods  himself,  gave  B  a 
letter  to  D,  in  Geneva,  requesting  him  to  deliver 
goods  to  B  to  the  amount,  and  engaging  to  be  re- 
sponsible; and  D  accordingly  delivered  the  goods 
to  B.    In  an  action  brought  by  C  against  A  for  the 
amount,  it  was  held  that  the  engagement  of  A  to  C 
did  not  make  him  answerable  tor  goods  furnished 
by  any  other  person.    A  surety  is  not  answerable 
beyond  the  scope  of  his  engagement. 

n'ateh  r.  Bailie,  (180)    988 

2.  Where  the  condition  of  a  bond  was,  that  A,  a 
clerk  in  a  bank,  should  "  well  and  faithfully  per- 
form the  duties  assigned  to,  and  trusts  reposed  in 
him,  as  first  teller,"  &c.,  it  was  held  to  apply  to  the 
honesty,  and  not  to  the  ability  of  the  clerk ;  and 
that  the  sureties  were  not  responsible  for  a  loss 
arising  to  the  bank,  from  the  mistake  of  the  clerk, 
but  only  for  a  breach  of  trust  or  dishonesty. 

Uniim  Batik  r.  Clmmtu,  (271)    1O28 

3.  B.,  a  merchant  in  New  York,  wrote  to  L.,  a 
merchant  in  New  Orleans,  on  the  Itth  January,  1800, 
mentioning  that  a  ship  belonging  to  T.  &  Son,  of 
Portland,  was  ordered  to  New  Orleans  for  freight, 
and  directing  L.  to  tlnd  a  freight  for  her,  and  pur- 
chase and  put  on  board  500  ball  s  of  cotton,  on  the 
owners'  account,  saying,  "  for  tin-  payment  of  all 
shipments  on  owners'  account,  thy  bills  on  T.  & 
Son,  of  Portland,  or  me,  at  sixty  days'  sight,  shall 
meet  due  honor."    On  the  13th  February.  IHOti.  B. 
again  wrote  to  L.  relative  to  the  ship,  inclosing  a 
letter  from  T.  &  Son,  the  owners,  to  L.,  containing 
their  instructions  to  L.,   with  whom  they  after- 
wards continued  to  correspond.     B.,  in  his  letter, 
says,  "  I  have  only  to  add,  that  thy  bills  on  me.  for 
their  account,  for  cotton  they  ordered  shipped  by 
the  Mac,  shall  meet  due  honor."    T.  &  Son,  in  their 
letter,  directed  L.  to  draw  on  them,  or  on  B.,  or  on 
a  house  in  Liverpool,  to  whom  the  ship  and  cargo 
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were  to  be  consigned.  On  the  24th  July,  1806,  B. 
again  wrote  to  L.  relative  to  the  ship,  &c.,  saying, 
"  the  owners  wish  her  loaded  on  their  own  account, 
for  the  payment  of  which  thy  bills  on  me  shall  meet 
due  honor  at  sixty  days'  sight."  These  letters  were 
received  by  L.  before  any  cotton  was  purchased,  or 
shipments  made  by  him.  L.  in  his  answer  to  the 
letter  of  T.  &  Son,  promised  to  follow  their  orders. 
L.  drew  several  bills  on  B.,  all  of  which  were 
regularly  paid.  He,  afterwards,  without  consult- 
ing or  advising  B.,  drew  two  bills  on  T.  &  Son. 
which  were  protested  for  non-payment,they  having, 
in  the  meantime,  failed.  And  L.,  about  two  yeara 
after,  drew  bills  on  B.  for  the  balance  due  him  on 
the  transaction,  including  the  two  protested  bills, 
damages  and'nterest.  In  an  action  brought  by  L. 
against  B.,  to  recover  the  balance  due  to  L.,  for  the 
purchase  of  500  bales  of  cotton  for  T.  &  Son,  in- 
cluding commissions,  disbursements,  and  other 
charges,  it  was  held,  that  after  the  letter  of  the  13th 
Februar3',  introducing  T.  &  Son,  the  owners,  to  L., 
they  were  to  be  considered  as  the  principals,  and  B. 
merely  as  a  surety,  who  was  responsible  only  as 
such,  according  to  the  express  terms  contained  in 
that  letter  and  the  one  of  the  24th  July ;  that  is,  for 
bills  drawn  directly  on  himself  only,  not  for  those 
drawn  on  T.  &  Son  ;  that  the  bills  drawn  on  B.  near 
two  years  after  the  protest  of  those  drawn  on  T.  & 
Son  were  without  any  authority,  the  delay  being  a 
waiver  of  all  right  in  L.  to  draw  on  B. 

Lanwse  v.  Barker,  (312)    1046 

4.  C.  and  D.  indorsed  the  note  of  S.  as  surety  to 
L.,  who  sued  S.  on  the  note,  and  recovered  judg- 
ment against  him,  and  afterwards  sued  C.  and  D.  as 
indorsers,  and  recovered  judgment  against  them.  C. 
and  D.  paid  L.  the  amount  of  the  debt,  and  took 
an  assignment  of  the  judgment  against  S.    It  was 
held  that  C.  and  D.  stood  1n  the  place  of  L.,  and 
might  avail  themselves  of  the  judgment,  to  recover 
the  money  paid  by  them  forS. 

Clason  v.  Morriit,  (524)    1137 

5.  A  surety  who  pays  a  debt  for  his  principal,  is 
entitled  to  be  put  in  the  place  of  the  creditor,  and 
to  all  the  means  which  the  creditor  possessed,  to 
enforce  payment  against  the  principal  debtor. 

Id.  (Ib.)    1137 

6.  If  an  obligee  does  an  act  to  the  injury  of  the 
surety,  or  varies  the  terms  of  the  obligation,  or  en- 
larges the  time  of  performance,  without  his  con- 
sent, the  surety  will  be  discharged. 

Rathbone  v.  Warren,  (587)    1162 

See  Bail. 

SURRENDER-8. 
See  Lease,  2. 

SURVEY  OF  LAND-7. 
See  Deed,  5,  6. 

SURVEY  OF  LANDS-9. 

1.  Where  a  survey  of  land  was  made  by  the  di- 
rection and  under  the  observation  of  the  grantee, 
it  was  held  that  he  could  not  afterwards,  especially 
after  the  lapse  of  twenty-six  years,  vary  the  loca- 
tion, but  must  be  deemed  as  having  assented  to  the 
survey  as  made. 

Jackxoit,     ex    dcm.     Newcomb,    r. 

Smith,  (100)     686 

2.  Bleecker's  map  of  the  survey  of  the  Hosick 
patent,  made  in  1754,  was  held  not  to  be  conclusive, 
where  it  differed  from  the  actual  survey  or  tteld- 
book  made  by  him. 

Jackson,  e.t  dcm.  Jndwin,  v.  Joy,      (102)    687 


TAXES-6. 

Taxes  moan  a  contribution  in  money,  not  labor 
or  personal  service. 

Oi-erxcerx,  <Vr.,  r.  Overseen,  Ac.,  (92)    63 

See  Poor,  Settlement  of. 

TAXES-10. 
See  AiMumpHU,  11. 

TENANCY— 7. 

1.  Where  an  acknowledgment  of  tenancy,  on  the 
part    of    the    defendant    in    ejectment,    lias    Ix-en 
pnwd,  he  will  not   IK-  allowed  to  give  evidence  to 
disprove  or  contradict  the  title  of  hia landlord. 

Jiickxnit,  t.r  dcm.,  Vonbtirtih,  <1N>)    291 

2.  Whether  there  be  a  tenancy  or  not,  is  a  matter 
of  fact,  and  parol  evidence  may  be  received  to  dis- 
prove it. 

Id.  (Ib.)    291 
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TENANTS  IN  COMMON-6. 
See  Pleadings,  10. 

TENANTS  IN  COMMON-8. 
If  one  of  two  tenants  in  common  brings  an  ac- 
tion of  trespass,  the  omission  to  join  the  other  can 
only  be  taken  advantage  of  by  a  plea  in  abatement. 
Bradiah  v.  Schenck,  (151)    498 

TENANT  AT  WILL-7. 

A  tenant  at  will  is  considered  as  holding  from  year 
to  year,  only  for  the  purpose  of  a  notice  to  quit ;  but 
he  has  no  right  to  such  notice,  after  he  has  deter- 
mined his  will,  bv  an  act  of  voluntary  waste. 

Phillips  v.  Covert,  •         (1)    229 

TENANT  BY  THE  CURTESY— 8. 

1.  Where  a  feme  covert  is  the  owner  of  wild  and  un- 
cultivated land,  she  is  considered  in  law,  as  in  fact, 
possessed,  so  as  to  enable  her  husband  to  become  a 
tenant  by  the  curtesy. 

Jackson,  ex  dem..  v.  Settiek,  (262)    535 

2.  An  actual  entry  or  pedusposxessioby  the  wife  or 
husband,  during  the  coverture,  is  not  requsite  to 
the  completion  of  a  tenancy  by  the  curtesy. 

Id.  (Ib.)    535 

3.  Lands  descended  to  A,  a  feme  covert,  who  had  a 
•daughter,  C,  born  in  1756.    A  died  in  1764,  and  B,  her 
husband,  died  in  1784.    C,  the  daughter,  rnarrried  D 
in  1783.    An  adverse  possession  was  taken    of  the 
land  in  1772,  it  being  then  vacant  and  uncultivated ; 
and  C.af  ter  the  death  of  her  husband  in  1807,  brought 
an  action  of  ejectment ;  it  was  held  that  B,  being  a 
tenant  by  the  curtesy,  no  right  of  entry  accrued  to 
C  until  after  the  death  of  B,  in  1784,  and  that  C, 
being  then  a  feme  covert,  was  not  bound  to  bring 
her  action  in  twenty  years  thereafter,  but  was  pro- 
tected by  the  statute  during  her  coverture. 

Id.  (25.)    535 

TENDER— 7. 
See  Covenant,  12. 

TENDER— 8. 

1.  A  having  distrained  the  goods  of  B,to  wit:  horses 
and  household  furniture,  for  rent,  C  promised  to  de- 
liver the  goods  to  A  in  six  days,  or  pay  $450,  and  the 
goods  were  left  in  the  possession  of  C.  A  demanded 
the  goods  within  the  six  days,  but  did  not  designate 
any  place  at  which  they  were  to  be  delivered,  and 
immediately  after,  and  within  the  six  days,  went 
with  C  to  the  house  of  B,  where  the  goods  were ; 
and  C  then  tendered  the  goods  to  A,  who  said  that 
he  was  not  ready  to  receive  them,  but  that  if  C 
would  carry  the  goods  to  D,  A  would  receive  them, 
but  C  refused  to  do  so.    In  an  action  of  ossumpstt, 
by  A  against  C,  it  was  held  that  the  reply  of  A  to 
the  offer  of  C  to  deliver  the  goods  to  A  at  B's  house, 
dispensed  with  any  further  tender  or  delivery  on 
the  part  of  C,  especially  as  the  articles  were  bulky 
and  numerous. 

Slingerland  v.  Morse,  (474)    609 

2.  There  is  a  difference,in  regard  to  tender.between 
things  portable  and  things  ponderous.    If  no  place 
be  appointed  for  performance  or  payment,  a  tender 
to  the  person  who  is  to  receive  is  sufficient. 

Id.  (Ib.)    609 

3.  Such  a  tender  and  refusal  are  a  complete  bar  to 
the  suit  on  the  contract ;  and  the  plaintiff  must  re- 
sort to  the  person  in  whose  possession  the  goods 
are,  and  who  holds  them  as  his  bailee,  and  at  his  risk. 

Id.  (Ib.)    609 

See  Covenant,  3. 

TOLL— 8. 
See  Turnpike  Acts. 

TOLL— 9. 
See  Turnpike.  1,  2. 

TOLL-BRIDGE— 10. 
See  Schoharie  Bridge. 

TOWNS— 6. 

An  Act  of  the  Legislature,  extending  the  bounds 
of  towns  over  the  adjacent  navigable  waters,  does 
not,  thereby  grant  the  land  covered  by  the  water, 
to  the  towns,  but  is  merely  for  the  purposes  of  civil 
and  criminal  jurisdiction. 

Palmer  v.  Hick*,  (133)    76 

TOWN— 9. 

1.  The  inhabitants  of  a  town,  not  being  incorpor- 
ated, are  incapable,  in  law,  of  taking  any  estate  in 
fee ;  and  a  proviso  in  a  deed  to  A,  dated  in  1728,  re- 
serving to  the  inhabitants  of  Rochester,  not  incor- 
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porated,  a  right  to  cut  wood  on  the  lands  conveyed, 
when  not  inclosed,  was  held  void. 

Hornbeck  v.  Westbrook,  (73)    674 

2.  If  such  a  reservation  were  operative,  it  would 
only  give  the  right  to  the  inhabitants  of  the  town, 
living  at  the  time  of  the  grant,  as  the  proviso  con- 
tained no  words  of  perpetuity. 

Id.  (Ib.)    674 

TRESPASS-6. 

1.  If  A  enters  on  the  land  of  B,  to  take  a  chattel 
belonging  to  A,  without  the  consent  of  B,  it  is 
trespass. 

Heermance  v.  Vernoy,  (5)    34 

2.  A  brought  an  action  of  trespass  against  B  before 
a  justice  of  the  peace,  for  cutting  down  wood  on 
the  land  of  A,  and  making  it  into  coal ;  and  the  val- 
ue of  the  wood  cut  down,  and  a  counter-demand  of 
B  for  the  coal  were  submitted  to  a  jury,  who  found 
a  verdict  for  the  plaintiff.    B  afterwards  brought 
an  action  of  trover  against  A  for  the  coal,  which 
still   remained   on  the  land  of  A,  and  the  ques- 
tion   was   again   submitted  to    a   jury;      it    was 
held  that  B,  being  a  willful  trespasser,  could  ac- 
quire no  property  in  the  coal,  which  remained  in 
the  possession  of  the  owner  of  the  timber. 

Curtis  v.  Groat,  (168)    88 

3.  Where  a'trespasser  takes  a  chattel  into  his  own 
possession,  and  the  owner  sues  for  and  recovers 
damages  for  the  specific  chattel,  so  taken  and  der 
tained,  the  property  is,   by  the  operation  of  law, 
changed,  and  transferred  to  such  trespasser. 

Id.  (Ib.)    88 

4.  In  an  action  of  trespass  brought  by  an  officer 
who  has  seized  goods  under  an  execution  against  a 
third  person,  for  taking  them  away ;  it  was  held 
that  the  possession  of  the  officer,  by  virtue  of  the 
execution,  was  sufficient  to  enable  him  to  maintain 
trespass  or  trover ;  and  that  proof  of  the  seizure  by 
virtue  of  the  execution,  was  sufficient,  without  pro- 


ducing the  judgment. 
Barker  v.  MiUer, 


(195)    97 

5.  It  seems  that  a  voluntary  trespass  is  not,  per  se, 
willful  and  malicious,  within  the  meaning  of  the 
Act  Relative  to  Costs ;   but  it  should  appear  to  be 
done  mala  fide,  or  with  an  intention  to  injure  or  vex 
the  plaintiff,  or  with  a  consciousness  of  violating 
right. 

Heath  v.  M Inroy,  (277)    124 

6.  In  actions  of  trespass,  it  is  in  the  discretion  of 
the  judge,  at  the  trial,  to  certify  whether  the  tres- 
pass was  willful  and  malicious,  so  as  to  entitle  the 
plaintiff  to  full  costs.     The  court  will  not  interfere 
on  an  appeal  from  his  decision. 

Heath  v.  3f  Inroy,  (277)    124 

TRESPASS— 7. 

1.  Trespass  lies  against  a  tenant  at  will,  for  a  vol- 
untary waste,  as  in  cutting  timber ;  for  the  injury 
amounts  to  a  determination  of  the  tenancy. 

Philips  v.  Covert,  (1)    229 

2.  A  person  who  finds  a  tree  on  the  land  of  an- 
other, containing  a  swarm  of  bees,  and  marks  it 
with  the  initials  of  his  name,  does  not  thereby  ac- 
quire any  property  in  the  bees,  so  as  to  enable  him 
to  maintain  trespass  against  a  person  for  cutting 
down  the  tree  and  carrying  away  the  bees. 

Oillet  v.  Mason,  (16)    234 

3.  A  brought  an  action  of  trespass  against  B  for 
destroying  a  stack  of  hay  belonging  to  the  plaintiff. 
The  plaintiff  proved  that  he  bought  the  hay,  which 
was  on  the  land  of  B,  at  a  constable's  sale,  at  public 
auction.    It  was  held  that  the  plaintiff  was  bound 
to  prove  property  in  the  hay ;  and  that  proving-a 
purchase  at  a  constable's  auction  was  not  enough, 
without  showing  the  authority  under  which  the 
constable  acted ;  for  a  sale  by  the  officer,  without 
authority,  would  not  give  a  title  to  the  purchaser. 

Carter  v.  Simpson,  (535)    410 

See  Pleadings,  4,  5, 6. 

TRESPASS— 8. 

1.  Letting  land  upon  shares,  for  a  single  crop  does 
not  amount  to  a  lease  of  the  land,  and  the  owner 
alone  can  bring  trespass. 

Bradish  v.  Schenck,  (151)    498 

2.  If  one  of  two  tenants  in  common  brings  an 
action  of  trespass,  the  omission  to  join  the  other 
can  only  be  taken  advantage  of  by  a  plea  in  abate- 
ment. 

Id.  (Ib.)    498 

3.  Where  a  trespass  is  committed  on  lands  reserved 
by  the  State  for  the  support  of  the  gospel  and 
schools,  or  on  lands  belonging  to  the  State,  the  suit 
must  be  brought  in  the  name  of  the  overseers  of  the 
poor  of  the  town  in  which  the  trespass  is  committed, 
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in  order  to  entitle  the  plaintiff  to  recover  treble 
damages,  under  the  Act  of  the  25th  April,  1805  (sess. 
28,  ch.  94).  If  the  suit  is  brought  by  the  supervisors, 
under  the  Act  of  the  5th  February.  1810  (sess.  33,  ch. 
5),  or  the  Act  passed  the  llth  Jlffl,  1808  (sess.  31, 
ch.  18),  the  plaintiff  is  not  entitled^)  treble  damages. 
In  order  to  recover  treble  damages,  in  cases  where 
the  party  is  entitled  to  them,  the  declaration  of  the 
plaintiff  should  refer  to  the  Act,  that  the  defendant 
may  be  apprised  of  the  extent  of  his  demand,  and 
the  jury  must  find  him  guilty  of  the  trespass  alleged, 
and  assess  the  single  value  of  the  timber  or  trees  cut, 
and  this  finding  of  the  jury  must  be  indorsed  on  the 
postea,  on  the  return  of  which  the  court  will,  on 
motion,  treble  the  damages. 

Newcomb  v.  Butterfield,  (343)    562 

4.  A  person  cannot  maintain  trespass  for  goods, 
unless  he  has  actual  or  constructive  possession  at 
the  time.    He  must  have,  at  least,  such  a  right  as  to 
be  entitled  to  reduce  the  goods  to  his  possession 
when  he  pleases. 

Putnam  v.  Wyley,  (432)    594 

5.  Where  A  delivered  to  B  a  number  of  cows  and 
sheep,  which  B  promised  to  redeliver,  within  one 
year,  with  the  natural  increase,  and  to  pay 'for  such 
as  should  be  lost  or  destroyed,  and  not  redelivered ; 
this  was  held  a  letting  of  the  chattels,  for  a  year, 
for  a  valuable  consideration,  and  not  a  naked  bail- 
ment; and  that  A   could  not  maintain  trespass 
against  a  person  who  took  them  out  of  the  posses- 
sion of  B. 

Id.  (Ib.)    594 

See  Pleadings,  15.    Interest.    Nonsuit. 

TRESPASS— 9. 

1.  A  party  who  sues  out  and  delivers  to  a  sheriff 
valid  process,  is  not  responsible  for  any  irregularity 
of  the  sheriff  in  executing  such  process,  unless  it 
appears,  affirmatively,  that  the  sheriff  acted  by  the 
orders  of  the  party,  when  the  trespass  was  com- 
mitted; the  party  being  answerable  only  for  the 
validity  of  the  process,  and  good  f  aitli  hi  suing  it 
out. 

Adams  v.  Freeman,  (117)    694 

2.  Whether  an  assent,  afterwards,  by  the  party, 
to  the  trespass,  will  make  him  a  trespasser  ab  initio, 
dubitatur. 

Id.  (Ib.)     694 

3.  But  if  so,  such  assent  must  be  clear  and  ex- 
plicit, and  founded  on  a  full  knowledge  of  the 
trespass. 

Id.  (lb.)    694 

4.  Where  A  sued  out  an  attachment  against  B 
for  not  performing  an  award,  returnable  on  the 
29th  May,  and  delivered  it  to  the  sheriff,  who  ar- 
rested B  on  the  31st  May,  it  was  held  that  A,  hav- 
ing given  no  direction  to  the  sheriff  to  make  the 
arrest  after  the  return  day,  was  not  liable  in  an 
action  of  trespass. 

Id.  (Ib.)    694 

5.  Where  the  dog  of  A  is  on  the  land  of  B,  chasing 
fowls,  and  in  the  act  of  destroying  one,  B  may  law- 
fully shoot  the  dog,  in  the  same  manner  as  if  the 
dog  were  chasing  and  killing  sheep,  or  other  re- 
claimed and  useful  animals. 

Leonard  v.  Wilkins,  (233)    743 

6.  And  it  is  enough  that  the  fowl  is  on  the  land 
of  B  without  showing  property  in  the  fowl. 

Id.  (Ib.)    743 

7.  And  the  jury  are  to  decide  whether  the  killing 
of  the  dog  is  justified  by  the  necessity  of  the  case, 
and  was  requisite  to  preserve  the  fowl. 

Id.  (Ib.)    743 

8.  A  lent  his  wagon  to  B  and  C,  who  put  their 
own  horses  to  it ;  and  A,  at  the  invitation  of  B  and 
C,  rode  with  them  in  the  wagon.    B,  in  driving  the 
wagon,  ran  with  so  much  violence    against   the 
horse  of  D,  who  was  before  the  wagon  in  the  road, 
and  had  turned  out  to  avoid  it,  that  the  horse  was 
wounded  by  the  tongue  of  the  wagon,  in  conse- 
quence of  which  he  died.    In  an  action  of  trespass, 
brought  by  D  against  A,  B  and  C,  it  was  held  that 
A  wa*  not  a  mere  passenger,   but  equally  liable 
with  B  and  C  for  a  Joint  trespass. 

Bishnp  v.  Ely  et  al.,  (294)    769 

See  Slaves.    Sheriff,  9, 10. 

TRESPASS-10. 

1.  A  father  cannot  maintain  an  action  of  trespass 
for   assaulting   and   debauching   and   getting    his 
daughter  with    child,    per   qiunl,    &c.,    when?    the 
daughter  is  above  the  age  of  21  years ;  unless  sin- 
is  actually  in  her  father's  service,  so  as  to  constitute 
the  relation  of  master  and  servant. 

ffttMeton  v.  Striker,  (115)    959 

2.  Where  a  court  has  Jurisdiction  of  tin-  subject 
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matter,  it  is  sufficient  to  justify  the  officer  execute 
ing  its  process ;  for  the  officer  is  not  bound  to  ex- 
amine into  the  validity  of  its  proceedings,  or  the 
regularity  of  its  process. 

Warner  v.  Shed,  (138)    97O 

3.  If  the  distrainer  of  cattle  damage  feasant  im- 
pounds them,  without   having   the  damages  pre- 
viouslv  ascertained  by  two  fence  viewers,  accord- 
ing to  the  directions  of  the  Act  (sess.  24,  ch.  78,  sec. 
16),  it  is  irregular  and  unlawful,  and  renders  the 
party  impounding  a  trespasser  al)  initio. 

Sackrider  v.  3T  Donald,  (253)    1O2J 

4.  In  an  action  of  trespass  for  killing  a  dog,  the 
plaintiff  proved  that  the  defendant  confessed  he 
killed  the  plaintiff's  dog,  who  assaulted  him  in  the 
highway,  &c.    It  was  held  that  the  confession  must 
be  taken  altogether,  and  amounted  to  a  justifica- 
tion. 

Credit  v.  Brown,  (365)    1O68 

See  Witness,  1. 

TRESPASS  QUARE  CLAUSUM  FREG1T-6. 

See  Pleadings,  5,  6, 10. 

TRESPASS  QUARE  CLAUSUM  FREGIT—t. 

1.  In  an  action  of  trespass  quare  dausum  fregit, 
brought  before  a  justice's  court,  the  defendant  in- 
terposed a  plea  of  title,  and  the  same  was  removed 
into  the  Court  of  Common  Pleas,  and  from  thence 
into   this   court;    and  it  was  held    under  the  7th 
section  of  the  Act  (31st  sess.,  ch.  204),  the  defendant, 
at  the  trial,  might  show  a  title  in  himself,  or  a  title 
in  a  third  person,  or  a  possession  out  of  the  plaints 
iff ;  and  where  the  defendant  in  such  action  proved 
that  he  was,  and  had  been,  in  possession  of  the  locm 
in  quo  for  more  than  six  years,  and  the  plaintiff 
had  never  been  in  possession ;  this  was  held  suffi- 
cient to  entitle  the  defendant  to  a  verdict. 

Douglass  v.  Valentine,  (273)    322 

2.  Where  A,  the  owner  of  land,  wrote  a  letter,  dat- 
ed the  27th  of  March,  1804,  to  B,  saying,  "  I  will  con- 
sent to  your  taking  my  timber  upon  the  terms  pro- 
posed in  your  letter.but  restricting  you  to  that  which 
nas  been  injured  by  fire,  in  the  first  place,  and  pre- 
ferring that  you  should  begin  between  Baxter's  lot 
and  the  creek,"  &c. ;  and  on  the  31st  of  March,  1806, 
he  executed  a  power  of  attorney  to  C,  with  authori- 
ty to  revoke  the  permission  given  to  B,  and  which, 
on  the  6th  July,  1806,  was  shown  to  B,  who  was  for- 
bidden to  cut  anv  more  timber :  it  was  held  that 
the  letter  to  B  was  a  mere  license  to  cut  timber, 
and  revocable ;   and  that  B  was  liable  in  an  action 
of  trespass  for  all  the  timber  cut  by  him,  after  no- 
tice  of  the  revocation ;  and  that  if  the  letter  of  A 
was  founded  on  any  propositions  of  the  defendant, 
so  as  to  make  a  contract,  which  might  justify  the 
trespass,  it  was  incumbent  on  the  defendant  to  show 
such  propositions. 

Tillotson  v.  Preston,  (285)    326 

TRESPASS  QUARE  CLAUSUM  FREGIT— 9. 

1.  An  agreement  for  the  purchase  of  land,  does 
not,  of  itself,  amount  to  a  license  for  the  purchaser 
to  enter  on  the  land ;  nor  docs  a  license  to  enter, 
imply  a  permission  to  cut  and  consume  the  timber. 

Sujfern  v.  Toivmscnd,  (35)    758 

2.  And  where  a  person,  after  an  agreement  to 
purchase  land,  entered  and    cut  timber,  and  the 
agreement  was  afterwards  rescinded   by  him.  he 
was  held  liable,  as  a  trespasser. 

Id.  (Ib.)    758 

3.  A  person  must  have  the  actual  and  lawful  pos- 
session of  real  property,  to  enable  him  to  maintain 
trespass. 

Stu!/rc*ant  i\  Tomplcin*,  (61)    669 

4.  The  lands  of   A   and  B  were  separated  by  a 
crooked  fence,  and  A  showed  to  B  two  extreme 
points  of  the  division  line,  and  declared  that  the 
true  boundary  line    was  a  straight    line;    and    B 
caused  a  straight  line  to  be  run  between  tho  two 
points,  and  put  up  another  IV nee  accordingly,  by 
which  he  included  some  of  the  land  which  had  been 

j  in  the  possession  of  A  and  his  ancestors  about 
twenty-five  years ;  and  Ix-foro  the  fence  was  put 
up  A  gave  notice  to  B  not  to  erect  it ;  and  after  it, 
was  put  up,  A  came  and  pulled  it  down.  In  an 
action  of  trespass  brought  against  A  by  B,  it  was 
held  that  he  parol  declaration  of  A  wns  not  siilli- 

i  dent  to  change  the  possession  ;  and  having  availed 
himself  of  the  Jonw  i>enit<  nti<r,  his  previous  aduiis- 

i  slon  did  not  sanction  the  change  of  the  boundary 
line. 

Id.  </>>.)    669 

!  5.  A  let  a  farm  to  B  for  six  years  from  May,  imv». 
and  B  agreed  '•  to  render  and  pay  to  A  (he  one  half 

1  of  all  the  wheat,  rye,  corn,  and  other  grain  raised 
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on  the  farm  in  each  year,"  &e.  ;  and  it  was  agreed 
that  either  party  might  put  an  end  to  to  lease,  giv- 
ing six  months'  notice :  but  if  A  gave  notice  to 
quit,'  he  was  to  allow  B  "  for  preparing  the  ground 
for  seed,  and  any  other  extra  labor."  In  the 
autumn  of  1808,  B  sowed  the  ground  with  wheat, 
&c.  In  February,  1809,  A  gave  him  notice  to  quit, 
and  he  accordingly  left  the  premises.  In  January, 
1809,  the  sheriff,  by  virtue  of  an  execution,  seized 
all  the  goods  and  chattels  of  B,  and  sold  all  the 
right  and  title  of  li  to  the  wheat,  &c.,  then  growing 
on  the  farm,  to  D,  the  highest  bidder,  who,  in  the 
summer,  entered  on  the  farm,  to  reap  the  wheat, 
and  while  reaping,  A,  with  his  servants,  entered 
and  drove  him  out,  and  took  and  carried  away  the 
wheat,  &c.  It  was  held  that  B  had  the  interest  in 
the  whole  crop,  until  he  had  separated  and  deliver- 
ed A's  proportion,  the  reservation  being  as  rent ; 
and  that  the  sheriff's  sale  of  this  right,  &c.,  was 
valid,  and  D  had  a  right  of  ingress,  &c.,  to  gather 
and  carry  away  the  crop,  and  might  maintain  tres- 
pass quare  clausum  fregit  against  A  and  his  ser- 
vants. 

Stewart  v.  Dimghty,  (108)    689 

6.  A  assigned  to  B  all  his  interest  in  wheat  grow- 
ing on  the  land  of  C  which  had  been  hired  and 
sowed  by  A  on  shares :  it  was  held  that  an  action 
of  trespass  for  cutting   and  carrying  away  the 
wheat,  could  not  be  maintained  in  the  name  of  A 
by  his  assignee  B,  but  the  suit  should  be  in  the 
name  of  B,  to  whom  the  property  was  transferred. 

Carter  v.  Jarvie,  (143)    7O5 

7.  A  by  a  permanent  lease,  conveyed  a  farm  to  B 
reserving  all  the  mill-seats  with   the   privileges 
thereof.    C  purchased  the  farm  of  B :  and  D,  while 
in  possession  of  the  farm  under  C,  entered  into  an 
agreement  with  A,  by  which  A  agreed  to  permit  D 
to  erect  a  dam  and  mill  on  a  creek,   within   the 
bounds  of  the  farm  conveyed  to  B.    C  afterwards 
sold  the  farm,  as  described  in  the  lease,  to  E,  and 

•D  having  quitted  possession.  E  pulled  down  the 
mills  erected  by  him,  and  D  thereupon  brought  an 
action  of  trespass  quare  clausum  fregit  against  E. 
It  was  held  that  the  entry  of  D  under  the  agree- 
ment with  A,  and  the  erection  of  the  mill,  &c.,  was 
so  far  a  severance  of  the  freehold  that  the  mill, 
thenceforth,  became  a  distinct  and  separate  close, 
and  did  not  pass  to  E  by  the  conveyance  of  the 
farm  held  under  the  lease;  and  that  D  having 
the  right,  the  mill,  though  not  in  his  actual  pos- 
eession,  remained  his  close,  for  the  breach  of  which 
he  might  maintain  trespass  against  E. 

Van  Reiistelaer  v-  Van  Rensselaer,     (377)    807 

TRIAL-10. 

An  action  of  debt  was  brought  on  a  recognizance 
taken  on  a  plea  of  title,  in  a  suit  before  a  justice  of 
the  peace,  the  condition  of  which  was,  that  if  the 
plaintiff  should  commence  a  suit  in  the  next  Court 
of  Common  Pleas  for  the  trespass,  the  defendant 
would  appear  and  put  in  special  bail  in  the  Court  of 
C.  P.  in  twenty  days,  &c.  The  plaintiff  averred  that 
he  did  commence  an  action  of  trespass  in  the  next 
Court  of  C.  P.,  &c.,  prout  patet  per  recordum,  &c.  It 
was  held,  that  whether  the  plaintiff  did  sue  out  a 
writ,  returnable  at  the  next  Court  of  C.  P.  or  not, 
was  a  question  of  fact,  to  be  tried  by  a  jury,  and 
not  by  record,  notwithstanding  the  useless  aver- 
ment of  prout  patet  per  recordum  ;  that  the  record 
of  the  C.  P.  was  not  conclusive,  and  could  not  estop 
the  party  to  deny  the  fact,  or  prevent  the  plaintiff 
from  proving  it  by  parol. 

Brown  v.  Vanaeuzer,  (51)    931 

TROVER— «. 

1.  A  raft  of  timber  belonging  to  A  was  taken  out  of 
his  possession  by  B,  who  professed  to  act  as  a  bailiff, 
under  process  of  attachment,  at  the  suit  of  C :  and 
while  the  timber  was  in  the  possession  of  B  and  his 
agents,  a  storm  came  and  carried  away  part  of  the 
raft,  which   was   lost.     In   an   action    of   trover 
by  A  against  C,  it  was  held  that  the  timber,  while  in 
the  possession  of  B,  being  in  the  custody  of  the 
law,  the  defendant  was  not  answerable  for  the  loss 
of  it,  happening  without  the  negligence  of  the  offi- 
cer. 

Jenner  v.  Jnliffe,  (9)    35 

2.  In  an  action  of  trover  for  a  horse,  it  was  held 
that  a  demand  of  the  horse  from  the  wife  or  servant 
of  the  defendant,  and  a  refusal,  was  no  evidence  of 
a  conversion  ;  that  the  defendant  having  purchased 
the  horse  at  a  constable's  sale,  under 'execution, 
acquired  the  legal  property. 

Storm  v.  Livingston,  (44)    47 

3.  There  must  be  a  conversion  proved  before  the 
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commencement  of  the  action  ;  a  sale  afterwards,  by 
the  defendant,  will  not  avail. 

Id.  (Ib.)    41 

See  Trespass,  4.  „ 


1.  To  constitute  a  conversion  sufficient  to  support 
trover,  it  is  not  necessary  to  show  a  manual  taking 
of  the  thing  in  question  :  nor  that  the  defendant 
has  applie,d  it  to  his  own  use  ;  but  the  assuming  the 
right  to  dispose  of  it.  in  exercising  A  dominion  over 
it,  to  the  exclusion,  or  in  defiance  of  the  plaintiff's 
right,  is  a  conversion. 

Bristol  v.  Burt,  (254)    315 

2.  Where  the  goods  of  A,  in  the  custody  of  the 
agent  of  the  State  Prison,  were,   by  the  direction 
and  command  of  B,  one  of  the  inspectors  of  the 
prison,  refused  to  be  delivered  to  A  on  demand  ;  it 
was  held  that  B  was  liable  to  an  action  of  trover 
for  the  goods  so  detained  by  his  command  and  au- 
thority. 

Shotwellv.Few,  (302)    331 

3.  Where  A  contracted  with  B  to  build  a  vessel, 
and  A  was  to  furnish  the  timber  requisite  to  com- 
plete the  frame  of  the  vessel.tand  B  was  to  advance 
money  to  A,  and  also  to  furnish  the  materials  for 
the  joiners'  work  ;  and  the  vessel,  while  standing  on 
land  hired  by  A,  and  in  an  unfinished  state,  was 
seized  under  a  fieri  facias  issued  against  A,  and  sold 
by  the  sheriff  to  C,  who  afterwards  completed  the 
vessel  and  sold  her  to  D  ;  in  an  action  of  trover 
brought  by  B  against  D,  it  was  held  that  the  prop- 
erty in  the  vessel  was  in  D,  and  that  B  could  not 
have  any  property  in  the  vessel,  under  the  contract, 
until  she  was  completed  and  delivered  to  him. 


Merritt  v.  Johnston, 


(473)    390 


TROVER— 8. 

In  an  action  of  trover,  proof  that  the  defendant 
promised  to  return  the  goods  to  the  plaintiff,  and 
that  he  had  not  returned  them,  is  sufficient  evi- 
dence of  a  conversion ;  and  a  previous  demand  and 
refusal  need  not  be  proved. 

Durellv.  Mosher,  (445)    599 

See  Interest. 

TROVER— 9. 

Where  goods  are  seized  by  virtue  of  legal  process, 
and  are  in  the  custody  of  the  law,  trover  will  not 
lie  for  them. 

Jenner  v.  Joliffe,  (381)    809 

TROVER-10. 

1.  Trover  lies  for  wild  geese  which  have  been 
tamed,  and  have  strayed  away,  but  without  regain- 
ing their  natural  liberty. 

Amorifv.  Flj/n,  (102)    953 

2.  A.  having  money  to  pay  on  account  of  H.  at  a. 
certain  day,  on  the  suggestion  of  C.,  in  order  to 
raise  the  money  for  that  purpose,  made  a  note  pay- 
able to  B.,  and  delivered  it  to  him ;  and  B.  gave  it 
to  C.,  who  promised  to  obtain  the  money  on  the 
note  from  one  D.,  and  to  pay  it  immediately  to  B., 
to  be  paid  over  to  A.    But  C.,  on  receiving  the  note, 
Immediately  passed  it  away  to  E.,  to  pay  a  debt 
due  to  him  from  B.  and  C.,  as  partners.    The  note 
having  been  discounted  in  bank  for  E.,  who  was 
ignorant  of  the  agreement  on  which   C.  had  re- 
ceived it,  A.  paid  and  took  up  the  note  when  it  was 
due ;  and  afterwards  brought  an  action  of  trover 
against  C.  to  recover  damages  for  the  conversion  of 
the  note  by  him. 

Murray  v.  Burling,  (172)    985 

3.  A  delivered  a  quantity  of  black  salts  to  B,  to 
be  manufactured  into  pearl  ashes,  for  A ;  and  after 
the  ashes  were  made  and  put  into  barrels,  they 
were  rolled  out  into  the  highway  by  B,  as  belong- 
ing to  the  plaintiff.    And  B  afterwards,  before  they 
were  removed,  sold  them  to  C,  who,  before  the 
purchase  was  concluded,  was  informed  by  A  of  his 
claim  to  the  ashes.    In  an  action  of  trover  brought 
by  A  against  C,  who  had  taken  and  converted  the 
ashes  to  his  own  use,  it  was  held  that  the  property 
in  the  ashes  remained  in  A,  and  that  B.  was  the  ser- 
vant or  agent  of  A  in  manufacturing  them ;  and  that 
the  sale  by  B  to  C  was  a  wrongful  conversion  of 
the  property  of  A. 

Babcock  v.  Gill,  (287)    1O35 

4.  Where  a  written  agreement,  dated  2d  of  Sep- 
tember, 1808,  between  A  and  B,  stated  that  A  there- 
by delivered  to  B  a  certain  promissory  note  of  C 
for  200  bushels  of  wheat,  valued  at  $200,  payable  in 
February,  1811,  and  engaged  in  case  the  wheat  did 
not  sell  for  $200,  to  make  up  the  deficiency ;  and  B 
thereby  gave  to  A  the  power  of  redeeming  the  note, 
by  paying  $16,  with  3%  per  cent,  interest,  any  time 
within  six  months  of  the  time  the  note  was  pay- 
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able ;  it  was  held  that  the  note  was  deposited  as  a 
pledge,  and  not  as  a  mortgage,  aud  that  a  tender  by 
A  of  the  $200  on  or  before  the  day  the  note  fell  due, 
was  sufficient  to  entitle  him  to  a  return  of  the  note, 
and  on  such  tender  and  refusal  by  'B,  A  might 
maintain  trover  for  the  note. 

AT  Lean  v.  Walker,  (471)    1115 

See  Estray.    Pleadings,  20,  21.    Mortgage,  10. 
TRUST-10. 

1.  Property  held  in  trust  does  not  pass  under  a 
bankrupt  commission,  or  by  the  assignment  of  an 
insolvent. 

Kip  v.  Bank  of  New  York,  (63)    936 

2.  And  if  the  property  held  in  trust  remains  in 
specie,  or  in  goods,  or  notes,  or  other  choses  in 
action,  the  cestui  que  trust  is  entitled  to  the  prop- 
erty, and  not  the  general  creditors  of  the  bankrupt 
or  insolvent. 

Id.  (Ib.)    936 

3.  And  though  the  trust  property  is  converted 
into  money,  yet  if  it  is  kept  separate  and  distinct,  so 
that  it  can  be  traced  and  distinguished  from  the 
general  mass  of  the  insolvent's  estate,  it  will  go  to 
the  cestui  que  trust. 

Id.  (Ib.)    936 

4.  G.,  a  soldier  in  the  New  York  line  of  the  United 
States  Army,  in  the  Revolutionary  War,  received  a 
regular  discharge,  and  was  entitled  to  bounty  land, 
under  the  Acts  of  the  Legislature  of  the  State.    In 
March,  1784,  he  sold  his  right  to  B.,  to  whom  he  de- 
livered his  discharge,  on  which  was  the  following 
certificate  under  his  baud  and  seal:     "This  is  to 
certify  that  the  bearer  hereof,  I.  B.,  is  entitled  to  all 
the  lands  that  I  (B.  G.)  am  entitled  to,  either  from 
the  State  or  Continent,  for  my  services  as  a  soldier, 
certified  in  my  discharge."    It  was  proved  that  B. 
paid  to  G.  at  the  time  $15,  in  consideration  of  the 
transfer,  and  that  such   was  the    usual  price   of 
soldiers'  rights  at  that  time.    Afterwards,  in  1792, 
the  persons  to  whom  B.  transferred  the  right  so  ac- 
quired, sued  out  a  patent  for  the  lot  of  land  to 
which  G.  was  entitled,  and  which,  by  the  direction 
of  the  statute,  was  issued  in  the  name  of  G.;  and 
F.,  with  knowledge  of  the  transfer  to  B.,  some  years 
afterwards,  purchased  the  land  of  G.,  and  took  a 
regular  conveyance  from  him,  in  1794,  for  the  con- 
sideration of  8250,  and  brought  actions  of  eject- 
ment against  the  persons  holding  under  B.    It  was 
held  that  in  1784,  before  issuing  the  patent,  G.  had 
only  an  equitable  claim ;  and  that  the  certificate 
indorsed  on  his  discharge  being  an  assignment  of 
his  equitable  interest,  transferred  his  whole  inter- 
est, and  was  sufficient  for  that  purpose,  without  any 
words  of  inheritance  or  consideration  expressed  in 
the  instrument.    It  amounted  to  a  declaration  of 
trust,  and  was  a  sufficient  authority  to  B.  to  procure 

•a  patent  in  his  own  name,  had  not  the  statute  di- 
rected it.  fo  be  issued  in  the  name  of  the  soldier ; 
and  that  after  the  patent,  G.  took  it  as  a  trustee  to 
B.,  having  the  equitable  interest ;  especially  as  the 
Act  of  the  Oth  of  April,  1790,  provided  that  previous 
sales  and  dispositions  made  by  soldiers  should  be 
valid,  and  the  patent  having  a'  retrospective  effect, 
must  be  deemed  to  have  vested  the  land  in  the 
patentee  and  his  heirs,  from  the  17th  March,  1783. 
Fisher  v.  Fields,  (495)  1125 

5.  No  particular  form  of  words  is  requisite  to  cre- 
ate a  trust ;    the  intent  only  being    regarded  by 
courts  of  equity. 

Id.  (Ih.)    1125 

6.  A  trustee,  or  cestui  que  trust,  will  take  a  fee. 
without  the  word  "  heirs,"  when  a  less  estate  will 
not  satisfy  the  object  of  the  trust. 

Id.  (Ih.)    1125 

7.  A  trust  is  now  what  a  use  was  before  the  statute 
of  uses.    It  is  an  interest  resting  in  equity  and  con- 
science, and  the  same  rul<  s  apply  to  trusts  in  chan- 
cery as  were  formerly  applied  to  uses.    B.,  there- 
fore, or  the  persons  to  whom  ho  had  assigned,  were 
entitled  to  a  decree  for  adequate  legal  conveyance 
from  F.,  and  F.  was  enjoined  from  proceeding  at 
law,  on  the  deed  from  G.,  or  to  set  it  up  against  the 
claim  of  B.  or  his  assignees. 

Id.  (Ih.)    1125 

TUKNPIKE-9. 

1.  Where  a  turnpike  Act  (BOSS.  28.  eh.  32)  exempted 
a  person  *'  going  to  und  from  a  blacksmith's  shop, 
to  which  he  usually  resorts,"  from  the  payment  of 
toll,  it  was  hold  that  to  be  entitled  to  this  exemp- 
tion, the  ]H>raoii  must  go  to  such  blacksmith's  shop, 
for  the  exproas  purpose  of  having  work  done  at  the 
time;  and  that  going  there  with  articles  to  pay  for 
work  done  at  a  former  time,  does  not  entitle  H  per- 
son to  the  exemption. 

Stratton  P.  Hcrrtck,  (35fl)    7»8 
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2.  Where  a  turnpike  Act  exempted  persons  going 
to  their  usual  blacksmith's  shop,  &c.,  from  the  pay- 
ment of  toll ;  it  was  held  that  a  person  who  had 
carried  a  load  of  goods  to  market,  and  on  his  return, 
stopped  at  his  blacksmith's  shop,  to  get  work  done, 
was  not  entitled  to  the  exemption  from  toll,  on  his 
return  home.  The  going  to  the  blacksmith's  shop 
must  be  the  principal,  not  the  incidental  business, 
to  bring  it  within  the  exemption. 

Stratton  v.  Hubbel,  (357) .  798 

See  Corporation. 

TURNPIKE-10. 

1.  Where  a  turnpike  company,  by  an  Act  of  the 
Legislature,  were  empowered  to  make  roads  from 
Troy  "  to  the  City  of  Hudson,"  it  was  held  that  the 
words  were  to  have  a  reasonable  construction  in 
reference  to  the  subject  matter,  and  the  public  ob- 
ject of  the  grant,  which  was  to  open  a  good  road  to 
compact  part  of  the  City  of  Hudson  ;  and  that  such 
road  did  not  terminate  on  arriving  at  the  north 
bounds  or  charter  limits  of  the  City  of  Hudson, 
several  miles  from  the  compact  parts  of  the  City. 
The  word  "  to  "  may  sometimes  be  taken  inclusive- 
ly, according  to  the  subject  matter. 

Farmers'  Turnpike  v.  Coventru,        (389)    1O8O 

2.  Toll  gates  on  a  turnpike  road  authorized  by  the 
Act  of  Incorporation  may  be  erected  so  as  to  inter- 
sect and  stop  an  old  highway,  provided  they  are  in 
the  places.,designated  by  the  act,  which  is  to  be  con- 
sidered as  so  far  controlling  the  use  of  the  old  road. 

Id.  (Ih.)    1080 

3.  Where  a  turnpike  company  pledged  their  in- 
come and  tolls  of  the  rOad  to  a  person,  to  re-im- 
burse  money  advanced  by  him ;  it  was  held  that  the 
possession  of  the  gates,  Ace.,  was  still,  in  judgment 
of  law,  in  the  company,  who  might  maintain  tres- 
pass for  pulling  down  the  gates. 

Id.  (Ib.)    1O80 

4.  Though  a  penalty  is-given  by.  a  turnpike  Act 
for  injuring  or  destroying  toll-gates,  yet  the  eom- 

Eany  may  bring  an  action  of  trespass  at  common 
iw,  for  such  injury  to  their  property. 

Id.  (Ih.)    1080 

TURNPIKE  ACTS— 8. 

Under  the  Act  (sess.  22,  ch.  30,  sec.  11),  and  the 
Act  (sess.  31,  ch.  213),  a  person  is  exempt  from  pay- 
ing toll  on  the  First  Great  Western  Turnpike,  when 
going  to  mill  in  a  town  different  from  that  in  which 
he  resides,  if  it  appears  that  he  usually  went  to  such 
mill  when  there  was  no  grinding  in  his  own  town, 
and  that  he  went  for  no  other  purpose  than  to  have 
his  corn  ground. 

Chestneyv.Coon,  (150)    497 

TURNPIKE  COMPANIES-6. 
In  an  action  against  the  Susquehanna  Turnpike 
Company,  for  the  value  of  a  horse  killed  by  the  fall 
of  a  bridge  on  the  road,  it  was  held  that  the  defend- 
ants were  bound  to  bestow  ordinary  care  and  dili- 
gence in  the  construction  of  their  bridges,  and 
keeping  them  in  repair :  but  are  not  responsible  for 
accidents  which  do  not  arise  from  their  neglect,  or 
want  or  ordinary  care  and  skill. 

Tuwnsend  v.  Susqnehatuia  Turn- 
pike Co.,  (90)    62 

TURNPIKE  COMPANY-7. 
See  Mohawk  Turnpike  and  IJridge  Company. 

USE-10. 
See  Deed,  3,  4. 

USURY— 7. 

1.  In  an  action  of  debt  on  a  bond,  dated  October  20, 
1808,  conditioned  to  pay  $1,087,  the  defendant  plead- 
ed, that  it  was  corruptly  agreed  ln'twoon  the  plaint- 
iff and   defendant,  that  the  plaintiff  should  lend 
the  defendant  $087,  to  be  repaid  on  the  1st  Novem- 
ber, 1811 ;  and  that  the  plaintiff  should  forbear  and 
give  time  for  the  payment  of  the  $087  to  the  1st 
November,  1811,  and  for  such  forbearance  the  de- 
fendant should  purchase  of  the  plaintiff   sixteen 
shares  of  turnpike  stock,  to  be  delivered,  &e.,  for 
$400,  when  in  truth  and  fact,  the  shares  wore  worth 
only  §250;  and  that,  in  pursuance  of  such  agree- 
ment,   the    defendant    did    purchase    the    shares. 
&c.,    and    executed    the    bond,    as     well    for    tho 
$«M7    lout  as  for  $400  to  IH-   paid   for    the    shares, 
und  for  the  forbearance  of  tho  $087,  &e.    On  a  de- 
murrer to  this  plea,  the  bond  was  hold  to  bo  usuri- 
ous and  void. 

Hoc  v.  Dirhxnn,  (KHi)     295 

2.  To  a  ploa  of  the  statute  of  usury,  tho   plaintitl 
may  reply  diroctly  that  it  wns  not  corruptly  agreed 
In  manner  and  form,  &c.,  without  n  travorso,  and 
conclude  to  tho  country. 

Waterman  v.  JInskin,  oi83)    32ft 
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3.  In  an  action  qui  tarn,  &c.,  brought  by  a  com- 
mon informer,  under  the  3d  section  of  the  statute 
for  preventing  usury,  the  declaration  must  state 
that  the  party  aggrieved  neglected  to  sue  within 
one  year,  in  order  to  give  the  plaintiff  a  right  of  ac- 
tion. 

Morrelv.  Fuller,  (402)    366 

USURY-8. 

1.  In  an  action  of  debt  on  a  bond,  where  the  de- 
fendant plead  usury,  which  was  alleged  to  consist  in 
including  in  the  bond  $183.72,  for  forbearance  of 
payment ;  and  it  appeared  that  the  plaintiff  was  to 
deliver  to  the  defendant  a  horse,  of  the  value  of 
$100,  and  which  made  part  of  the  sum  of  $183.72 ;  it 
was  held  that  the  evidence  of  the  usury,  given  at 
the  trial,  varied  from  what  was  alleged  in  the  plead- 
ings, and  that  any  variance  in  the  sum  alleged  to  be 
usurious,  or  in  the  consideration  stated  to  be  given 
for  the  forbearance,  was  fatal  to  the  plea,  and  that 
such   evidence  ought  to  be  rejected.     Whether 
usury  or  not,  is  a  question  of  fact  for  the  jury  to 
decide. 

Smith  v.  Bush,  (84)    475 

2.  In  an  artion  by  a  common  informer,  on  the  2d 
second  section  of  the  Act  to  Prevent  Usury  (sess. 
10,  ch.  13),  the  plaintiff  must  declare  especially,  and 
state  the  usury,  &c.    The  general  form  ot  declaring 
mentioned  in  the  Act  is  given  only  to  the  borrower. 

Morrell,  qui  tarn,  v.  Fuller,  (218)    52O 

USURY— 10. 

1.  Though  the  statute  against  usury  (sess.  10,  ch. 
13)  declares  the  usurious  contract  and  security  ut- 
terly  void,  yet  this  is  only  between  the  original 
parties,  where  the  suit  is  upon  the  very  instrument 
infected  with  usury. 

Jackson  v.  Henry,  (185)    991 

2.  And  where  the  original  usurious  contract  has 
been  changed  by  a  new  contract  founded  on  it,  in 
which  an  innocent  person  is  a  party,  the  defense  of 
usury  cannot  be  set  up  against  such  innocent  per- 
son. 

Id.  (Ib.)    991 

3.  A  bona  fide  purchaser  without  notice,  under  a 
sale  duly  made,  pursuant  to  the  statute  (sess.  24,  ch. 
145),  by  virtue  of  a  power  of  attorney  contained  in 
a  mortgage,  is  not  affected  by  usury  in  the  original 
debt,  for  which  the  bond  and  mortgage  were  given. 

Id.  (Ib.)    991 

See  Pleadings,  10, 11. 


VAR1ANCE-8. 

1.  In  an  action  of  debt  on  recognizance  of  bail,  the 
declaration  laid  the  venue  in  Greene  County,  and 
stated  that  S.  F.  came  into  the  Supreme  Court,  and 
"by  the  name  of  S.  F.  of  K.,  in  said  county,  farmer," 
became     bail,     &c.,     and    the    bailpiece    offered 
was  written   "  Delaware,  ss.   I.   H.,  is    delivered 
to  bail  to  S.  F.,  of  the  town  of  K.,  in  said,  county, 
farmer,"  &c.,  and  was  taken  before  a  judge  of  Del- 
aware County  Common  Pleas ;  and  the  recogniz- 
ance roll  stated  that  "S.  F.,  of  the  town  of  K.,  and 
County  of  D.,  farmer,"  came  into  court  and  became 
bail,  &c.    It  was  held  that  there  was  no  material 
variance  between  the  declaration  and  the  bailpiece 
and  recognizance  roll,  the  description  in  the  decla- 
ration being  set  out  according  to  the  sense,  and  not 
according  to  the  tenor. 

Rodman  et  al.  v.  Forman,  Adm'r,        (26)    455 

2.  Where  the  plaintiff  declared  on  a  contract  by 
which  the  defendant  agreed  to  pay  him  a  certain 
sum,  for  half  the  land  taken  for  a  certain  road  ;  and 
the  contract  proved  at  the  trial  was,  that  the  de- 
fendant was  to  pay  for  all  the  land,  the  variance 
was  held  fatal. 

Crawford  v.  Morrell,  (253)    532 

3.  In  an  action  of  debt  on  an  award,  true  copies 
of   the    award    were    served,   with    the  declara- 
tion on  the  defendant's  attorney;  but  the  award 
set  forth  in  the  declaration  varied  from  the  oyer, 
arid  from  that  contained  in  the  Nisi  Prius  record. 
The  defendant  pleaded  no  such  award,  and  a  ver- 
dict was  found  for  the  plaintiff.    It  was  held  that  if 
the   defendant  meant  to  avail  himself  of  the  var- 
iance between  the  declaration  and  the  oyer,  he 
should  have  demurred  specially,  instead  of  plead- 
ing no  award  ;  and  that,  as  the  proof  corresponded 
with  the  Nisi   Priiis  record,   at  the  trial,  the  de- 
fendant was  too  late  to   take    advantage  of    the 
variance,  nor  could  the   verdict  be  set  aside,   on 
the  ground  of  surprise,  as  the  oyer  contained  a  true 
copy  of  the  award. 

James  v.  Walruth,  (410)    587 

See  Usury,  1.    Pleadings,  30. 
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VARIANCE-9. 

In  an  action  of  debt  against  a  sheriff  for  an  es- 
cape of  a  prisoner,  in  his  custody,  on  execution,  the 
plaintiff,  in  his  declaration,  alleged  a  judgment  re- 
covered in  the  Court  of  Common  Pleas,  of  the  term 
of  August,  1807,  held  at  Salem,  in  the  County  of 
Washington,&c.,  and  in  the  record  of  the  judgment, 
produced  at  the  trial,  the  place  or  town  where  the 
court  was  held  was  not  mentioned ;  it  was  held  that 
the  variance  was  immaterial. 

Pagev.  Woods,  (82)    678 

VARIANCE— 10. 

Where  the  plaintiff  in  his  declaration  stated  that 
the  defendant  made  his  certain  promissory  note  by 
which  he  promised  to  pay  the  plaintiff  $215  in  neat 
stock,  &c.,  with  interest,  "  for  yalue  received,"  by 
reason  whereot,  &c.  And  the  note  produced  at  the 
trial  did  not  contain  the  words  "value  received,"  it 
was  held  that  the  words  as  stated  in  the  declaration 
were  merely  descriptive  of  the  contract,  and  not 
an  averment,  and  therefore  there  was  a  variance 
between  the  contract  declared  on  and  that  given  in 
evidence 

Saa-ton  v.  Jackson,  (418)    1O92 

See  Libel,  3.    Pleadings,  10, 11,  27. 

VENDOR  AND  VENDEE— 9. 
See  Chancery,  7, -8, 9, 10. 

VENUE— 8. 

In  an  action  of  trespass  de  bonls  asportatis  the 
venue  had  been  changed,  on  the  usual  affidavit, 
from  Onondaga  County  to  Saratoga,  where  the  tres- 
pass was  committed ;  and  the  plaintiff  afterwards 
applied  to  bring  back  the  venue  to  the  County  of 
Onondaga,  on  the  ground  that  he  had  two  or  more 
material  witnesses  residing  in  that  county ;  but  the 
court  refused  to  grant  the  motion,  unless  the 
plaintiff  would  stipulate  to  give  material  evidence 
arising  in  the  County  of  Onondaga. 

Ross  v.  Lown,  (&54)    567 

VENUE-9. 
See  Practice,  7, 14, 19. 

VERDICT— 6. 

1.  Though  ,the   parties,  after    the  charge  of  the 
judge,  and  before  the  jury  have  retired,  agree  that 
the  jury  may  deliver  a  scaled  verdict,  yet,  when  the 
jury   come  into  court  to   deliver  the  sealed  ver- 
dict, either  party  may  have  the  jury  polled ;  and 
any  of  the  jurors  may  dissent  from  the  verdict  to 
which  they  had  previously  agreed. 

Root  v.  Sherwood,  (68)    55 

2.  There  is  no  legal  verdict  but  a  public  verdict, 
delivered  openly  in  court ;  and  until  it  is  received 
and  recorded,  the  jury  may  alter  it. 

Id.  (Ib.)    55- 

VERDICT— 7.  v* 

1.  After  a  verdict  is  pronounced  in  court,  by  a  jury, 
they  may  alter  it,  before  it  is  received  and  recorded. 

Blaehley  v.  Sheldon,  (32)    239 

2.  After  a  verdict  is  received,  the  jurors  may  be 
examined  by  the  poll,  and  either  of  the  jurors  may 
disagree  to  the  verdict. 

Id.  (Ib.)    239 

3.  After  a  jury  have  retired,  to  consider  of  their 
verdict,  they  may  return  into  court  and  hear  evi- 
dence as  to  any  matter  of  which  they  have  doubts. 

Id.  (Ib.)    239 

4.  The  court  may  send  a  jury  back  to  reconsider 
their  verdict,  before  it  is  recorded,  if  there  is  any 
mistake. 

Id.  (Ib.)    239 

VESSELS— 9. 
See  Wardens  of  the  Port  of  New  York. 


WAGER— 7. 

1.  A  wager  contract  is  void,  if  it  is  against  the 
principles  of  public  policy. 

Mount  &  Wardell  v.  Watte,  (434)    377 

2.  The  insurance  of  lottery  tickets  is  against  public 
policy,  especially  since  the  Act  of  the  7th  April,  1807, 
made  to  restrain  the  insurance  of  lottery  tickets, 
declared  it  to  be  a  public  misdemeanor,  to  insure 
tickets  in  lotteries    authorized  by  this  State,  and 
the  Act  of  the  17th  of  February,  1809,  has  extended 
the  provisions  of  that  Act  to  all  lotteries  whatever, 
foreign  or  domestic ;  and  though  the  action  was  on 
an  insurance  of  tickets  in  a  foreign  lottery,  and 
made    prior   to   the   Act   of   17th  February,    1809 

(sess.  32,  ch.  36),  the  contract  was  held  void.  But 
the  insured  not  having  violated  any  statute,  was 
held  not  to  stand  in  pari  delicto,  and  therefore  en- 
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titled  to  recover  back  the  premium  paid  for  the  in- 
surance. 

Mount  &  Wardett  v.  Waite.  (434)    377 

WAGER— 8. 

1.  Where  a  wager  or  bet  is  lost,  and  the  money  or 
property  has  been  f airlypaid  or  delivered,  the  court 
will  not  help  the  plaintiff. 

JfOuSura  v.  Gourlay,  (147)    496 

2.  Where  A  delivered  to  B  two  firkins  of  butter.and 
agreed  that  if  P  was  elected  Governor  of  the  State, 
B  should  pay  a  certain  price  for  the  butter ;  other- 
wise, he  was  to  pay  nothing ;  and  P  was  not  elected, 
it  was  held  that  A  had  no  right  of  action  against  B 
for  the  butter. 

Id.  (7b.)    496 

3.  Where  a  bet  was  laid  after  the  poll  was  closed, 
on  the  event  of  the  election  for  Governor,  and  the 
party  gave  his  negotiable  note  for  the  amount  of 
the  bet,  payable  in  thirty  days,  which  was  deposited 
with  a  stakeholder,  and  afterwards  delivered  to  the 
winner,  who  indorsed  it  after  it  became  due :  it  was 
held  that  the  indorser  took  the  note,  subject  to  all 
the  defense  existing  against  it,  in  the  hands  of  the 
original  payee,  and  that  the  note  being  given  for 
such  a  wager,  was  void. 

Lansing  v.  Lansing,  (454)    6O2 

WAGER-10. 

1.  Where  A  set  up  a  mark  to  shoot  at,  and  it  was 
agreed  between  them  that  B  should  pay  A  25  cents 
for  every  shot  he  flred  ;  but  if  B  hit  the  mark,  then 
A  should  pay  him  $20,  it  was  held  to  be  a  legal  con- 
tract, and  that  B  having  hit  the  mark,  might  main- 
tain an  action  against  A  to  recover  the  $20. 

Campbell  o.  Richardson,  (406)    1O87 

2.  In  an  action  for  money  had  and  received  to  re- 
cover back  money  deposited  with  a  stockholder  as 
a  bet  on  a  horse-race,  under  the  Act  (sess.  25,  ch.  44), 
the  defendant  cannot  set  up  in  his  defense,  that  he 
has  paid  over  the  money  to  the  winner  without 
notice. 

Simmons  v.  Borland,  (468)    1114 

WARDENS  OF  THE  PORT  OF  NEW  YORK— 9. 

A  vessel  above  50  tons,  coming  from  Connecticut, 
throiijf  h  the  Sound,  to  the  port  of  New  York,  though 
a  registered  vessel,  and  not  having  a  coasting  li- 
cense, yet  being  actually  employed  in  the  coasting 
trade,  is  not  liable  to  the  penalty  given  by  the  16tn 
section  of  the  Act  (sess.  34,  ch.  198)  Relative  to  the 
Wardens  of  the  Port  of  New  York,  for  not  being 
reported  to  the  office  of  the  wardens  within  48 
hours  after  her  arrival. 

GrwiroM  r.  Master  and  Wardens  of 
New  York,  (76)    676 

WARRANTY— 10. 

Wheie,  by  a  bill  of  sale,  B.  granted,  bargained, 
and  sold  "  a  negro  woman  slave,  named,  &c.,  being 
of  sound  wind  and  limb,  and  free  from  all  disease," 
it  was  held  that  these  were  not  words  of  description, 
but  an  averment  of  a  fact,  and  amounted  to  an  ex- 
press covenant  or  warranty,  as  to  the  soundness  of 
the  slave. 

Cramer  v.  Bradshaw,  (484)    112O 

WARRANT  OF  ATTORNEY-6. 
See  Attorney.    Chancery,  8. 

WARRANTS  OF  ATTORNEY— 9. 
See  Practice,  5. 

WASTE-7. 
See  Lease. 

WILLr-9. 
See  Devise. 

WILL-10. 

When*,  in  a  will,  the  same  sum  of  money  is  given 
twice  to  the  same  legatee,  he  can  take  only  one  of 
the  sums  bequeathed.  The  latter  sum  is  held  a 
substitution,  and  is  not  taken  cumulatively,  unless 
there  IK?  some  evident  intention  of  the  testator  that 
they  should  be  so  considered,  and  it  lies  with  the 
legatee  to  show  that  intention,  and  rebut  the  con- 
trary presumption.  But  whore  the  two  bequests 
are  in  different  instruments,  as  by  a  will  in  one 
case,  and  a  codicil  in  another,  the  presumption  is 
in  favor  of  the  legatee,  and  the  tuirdrn  of  rebutting 
that  presumption  is  cast  on  the  executor.  And  the 
presumption  in  either  ease  Is  liable  to  Ix.-  controlled 
and  repelled  by  internal  evidence  and  the  circum- 
stances of  the  case. 

ZfcirtU  r.  }'ate*,  <15fi)    978 

WITNESS  -tt. 

1.  A  witness  who  has  sold  |>ers«>iMl  property  is 
not  a  competent  witness  for  the  vendee  of  such 
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property,  in  a  suit  brought  against  the  vendee  for 
taking  it  away. 

Heermance  v.  Vernoy,  (5)    35 

2.  A  grantor  in  a  deed  which  is  impeached  as 
fraudulent,  on  being  released,  by  the  grantee,  from 
all  claims  and  demands  whatsoever  on  account  of 
covenants,  &c.,  is  a  competent  witness  to  disprove, 
as  well  as  prove,  the  f raud.    The  objection  goes  to 
his  credit,  not  to  his  competency. 

Jackson,  ex  dem.,  v.  Frost,  (135)    77 

3.  Where  a  witness,  in  any  stage  of  a  cause,  in 
law  or  equity,  discovers  himself  to  be  interested, 
his  testimony  may  be  rejected. 

Swift  v.  Dean  (in  error),  (523)    2O3 

See  Chancery,  9. 

WITNESS— 8. 

1.  In  an  action  of  trespass  for  taking  a  heifer,  the 
father  of  the  defendant,  and  by  whose  order  the 
trespass  was  committed,  was  held  to  be  a  competent 
witness  for  the  defendant. 

Aldertnan  r.  TirreU,  (418)    59O 

2.  Where  the  witness  declares,  on  his  voire  dire, 
that  he  is  interested  in  favor  of  the  party  calling 
him,  and  that  interest  is  so  circumstanced  that  he 
cannot  be  released,    the  witness  ought  not  to  be 
sworn,  though,  in  strictness,  he  is  not  interested ; 
but  if  his  supposed  interest  is  against  the  party 
calling  him,  he  ought  to  be  admitted. 

The  Trustees  of  LansinQhurg  v.  Wil- 

lard,  (428)    593 

See  Evidence,  2, 12,  13.    Shakers. 

WITNESS— 9. 

1.  A,  administrator  of  B,  brought  an  action  of 
covenant,  for  £100,  against  C ;  and  at  the  trial  the 
husband  of  the  intestate  was  offered  as  a  witness 
on  the  part  of  the  plaintiff,  and  being  objected  to, 
he,   in   consideration   of  one  dollar,   executed  a 
lease  to  the  plaintiff,  "  of  all  right,  &c.,  to  any  sum 
of  money  which  might  be  recovered  in  the  cause." 
It  was  held  that  C  had  an  interest  in  the  subject 
matter  of  the  suit,  which  might  be  released ;  and 
that  the  release  executed  by  him  was  sufficient  to 
extinguish  that  interest,  so  as  to  render  him  a  com- 
petent witness. 

Woods  r.  Williams,  (123)    696 

2.  In  a  (jut  tain  action,  to  recover  a  penalty  given 
by  the  Act  Concerning  Slaves,  a  member  of  the  New 
York  Manumission  Society,  is  a  competent  witness, 
he  being  under  no  legal  obligation  to  contribute  to 
the  expenses  of  the  suit,  and  having  no  interest  in 
the  event  of  it ;  and  though  the  witness,on  his  voire 
dire,  said,  if  the  plaintiff  should  fail,  he  thought  he 
should,  as  a  member  of  the  Society,  give  something 
towards  compensating  the  plaintiff,  as  he  usually 
didi  n  such  cases,  but  he  was  in  no  way  bound  to  do 
so,  and  should  be  governed  only  by  his  general  prac- 
tice and  principles. 

Oilpin  r.  Vincent,  (219)    737 

WITNESS-10. 

1.  In  an  action  of  trespass  quarc  clauxum  frcyil, 
against  three  joint  trespassers,  two    were   taken, 
and  the  third  returned  not  found  :  it  was  held  that 
the  one  who  had  not  been  arrested  was  a  competent 
witness  for  the  other  two  defendants,  on  the  trial 
of  the  cause. 

Stockham  r.  Jone*,  (21)    918 

2.  Not  having  a  legal  and  fixed  interest  in  tin- 
event  of  the  cause,  the  objection  goes  to  his  credit, 
not  to  his  competency. 

Id.  (Ib.)    918 

3.  A  party  in  the  same  suit,  or  indictment,  cannot 
be  a  witness  for  his  co-defendant,  until  he  has  been 
first  acquitted  or  convicted  ;  and  whether  the  de- 
fendants plead  jointly  or  separately,  makes  no  dif- 
ference. 

Penple  p.  Bill,  (95)    950 

4.  The  manumission  of  a  slave  by  an  infant,  al- 
though voidable,  renders  the  slave  so  manumitted 
a  competent  witness,  and  the  objection  goes  only 
to  his  credibility. 

Executor tiuf  Rogers  v.  Berry,  d',52)    967 

5.  A  party  to  negotiable  paper  may  be  a  witness 
to  prove  facts  subsequent  to  the  due'  execution  of 
the  note,  and  which  destroy  the  title  of  the  holder. 

Woodhutt  v.  Holme*,  <2JH)    1O1I 

6.  If  a  witness  Is  shown  to  be  mm  emnimx  uicr.li*, 
!  or  deranged  in  mind,  he  is  Incompetent. 

Livingston  <•.  Kiersteil,  <:«i>    l<>«7 

'See  Bills  of  Exchange  and  Promissory  Note.",  7. 

WRIT-7. 
See  Evidence,  3. 

WRIT  OF  ERROR-  «. 
See  Krror. 
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